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cincoooo* 

CSX CORPORATION PMi CSX TRANSPORTATION, INC. , .̂̂ XJIJ, ̂ 3--'̂  
NORFOLK SOUTHERN CORPORATION AND 
ri JRFOLK SOUT TERN RAILWAY COMPANY 

CONTROL AND OPER..TING LEASES/AGREEMENTS --
fHtlB^l^rrtwV CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

st*' 0̂  
WYANDOT-7 

WYANDOT DOLOMITE, INC.'S REPLY IK OPPOSITION TO 
PETITION FOR RECONSIDERATION OF DECISION NO. 8? 

OF APPLICANTS CSX CORPORATION, CSX TRANSFORTATION, INC, 
NORFOLK SOUTHERN '.'ORPOrĵ TION, 

AND NORFOLK SOUTHER̂ ' RAILWAY COMPANY 

Pursuanc t o ttiS provisions of 49 CFR §§ 1104.13(a), 

Wyandot: Dolomite, Inc. ("Wyandot") nereby r e p l i e s to CSX/.;S-209, 

"P e t i t i o n f o r Reconsideration of Decision No. 89 of Applicants 

CSX Corporation, CSX Transportation, Inc., Norfolk Southern 

Corporation, and Norfolk Southern Railway Comrj>ny" (he.reafter, 

the "Pe;:ition") . A;3 Wyandot w i l l demonstrate i n the sections to 

follov., the p r o t e c t i v e r e l i e f that the Hoard has imposed i n favor 

of Wyandot i s c l e a r l y worded and properly r e f l e c t s the Board's 

spe c i f i c i n t e n t i o n t o impose conditions on the subject 

transaction chat are broader i n scope than those that the 

applicants' thetr.selves had "proffered." Furthermore, una 

* "Applicants," f o r the purposes of t h i s reply, are CSX 
Corporation, CSX Vransportatic', Inc., Norfolk Southern 
Corpor=ition, and .^orfclk Southern Railway Companv 



applicants ha\-e f a i l e d t o e s t a b l i s h an appropriate basis f o r 

rercnsideration and modification of the Board's Decision No. 89. 

i i n a l ^ y , the applicants use tha i ^ e t i t i o n as yet another attempt 

to re l i t i q a t e issues surrounding Wyandot's requests f o r r e l i e f 

For trese reasons, the Board must deny the applicants' P e t i t i o n 

to reconsider and modify the conditions i t imposed to protect 

Wyandot. 

•:. INTRODUCTION 

The record before the Board conciarning Wyandot's 

request f o r p r o t e c t i v e conditions shows con s i s t e n t l y how 

aggregate producers such af Wyandot w i l l s u f f e r i r r e v e r s i b l e 

i n j u r y withou* appropriate Beard a c t i o n . Throuahout the 

proceeding, Wyandot demonstrat-id that i t i s uniquely dependent 

upon r a i l t r a n s p o r t a t i o n to be competitive i n several of the 

regicxial markets i n which i t p a r t i c i p a t e s today. I t also showed 

that two-carrier (or " j o i n t - l i n e " ) r a i l transport f o r aggregate, 

especially at rhe r e l a t i v e l y short distances involved, i s 

uneconomical and impractica] . 

For the most part, the Board agreed w i t h Wyandc^;, and 

i t s findings i n Decision No. 89 s.̂ em t o embrace much of Wyandot's 

evidence and argument. The Board declined to grant Wyandot the 

s p e c i f i c r e l i e f i t had requested,^ but d i r choose cc impose 

conditions c l e a r l y intended t o -- (1) preserve s i n g l e - l i n e 

' Generally, the r e l i e f Wyandot request3d concerned 
trackage r i g h t s that would ensure an NS presence ac Wyandot's 
f a c i l i t y i n Carey, OH. 



service f o r a l l ex:' sting movements of aggregates, and (2) protect 

i n t o the f u t u r e Wyandot's a b i l - i t y to compete i n markets where i t 

would otherwise lose the benefits of s i n g l e - c a r r i e r service. I n 

Decision No. 89, the Board did not impose any time l i m i t a t i o n s to 

the r e l i e f granted i n f?.vor of Wyandot, nor d i d the Board f i n d 

that the harms i t s conditions were intended to ameliorate were 

" t r a n s i t o r y . " 

The app"" itjants c l e a r l y expected that the Board would 

adopt without r e v i s i o n the "aggregate s o l u t i o n " that they had 

f i r c - t introduced during the closing phases of the Board's 

hearings on o'une 3 and , 1998, and that the applicants 

subsequently d e t a i l e d i n documents submitted a f t e r the time when 

such new evidence shculd have been tendered. Indeeo, tbe 

applicants, i n t h e i r P e t i t i o n , seem very disappointed t h a t the 

Board would devise a remedy f o r the aggregate ^^hippers that 

deviates i n scope from what the appl-cants had indicated they 

would be w i i l i u g to accept. Because the Board imposed conditions 

f o r the aggregate shippers that are broader i i scope and more 

l a s t i n g i n duration that what the applicants would have 

preferred, and because they expected (but d i d not get) a blanket 

adoption of t h e i r own settlement proposal, the applicants have 

f i l e d ':he subject P e t i t i o n f o r Reconsideration. 



I I . ARGUMENT 

A. The Board's Decision No. 89 i s s u f f i c i e n t l y clear and 
purposely does not include any temporal r e s t r i c t i o n s 
upon the r e l i e f granted to Wyandot 

The applicanis' P e t i t i o n underscores a theme consistent 

i n recent, major r a i l consolidations. Namely, wnen Cla'-s I r a i l 

r r r r i e r r ; o f f e r some arrangement that they allege w i l l ameliorate 

any harms otherwise suffered a.i opponent to the subject 

transaction, they expert that the Board w i l l adopt and impose tbs 

"condition" with^nt m o d i f i c a t i o n . This i s especially so when 

large Class 3 c a r r i e r s confront the cor.cerns of smaller shippers. 

In t h i s case, w>^ile i t d i d not grant the relie£ tha t Wyandot 

requested, the Board d i d not simply serve as the applicants' 

'rubber stamp" e i t h e r . I t i s f a i r to say that neither Wyandot 

nor the applicants r.re pleased w i t h the Board's Decision No. 89. 

However, none of the p a r t i e s can seriously argue that the 

relevant portions of the B o a r d ' D e c i s i o n No. 89 -- incl u d i n g 

Ordering Paragraph No. 43 -- co: ain p e c i f i c Board-imposed tima 

l i m i t a t i o n s cr other temporal r e s t r i c t i o n s t o the r e l i e f i t has 

elected to grant. 

The p r o t e c t i v e conditions extended to Wyandot are 

clear. F i r s t , NS and CSX are t o provide to Wyandot single-

c a r r i e r service f o r e x i s t i n g movements o." aggregates (provided 

they are tendered i n blocks of 40 or more cars). There i s no 

.«;tated time l i m i t a t i o n anywhere i n t h i s part of the decision. 

Second, MS and CSX are to provide run-through sei'vice to Wyandot 

where Wyandot-produced aggregate .noves at least 75 miles (^nd i n 



b l o c s Of .0 cars or .ore,, or devise pre-blocKl„g .rr.ng.^ents 

f o r aggregate te„..red i n Mocks of iO r.o 60 cars. Once aga^n 

. f the Board „eant f o r t h i s conolL.on ro be a f l e e t i n g remedy -

an aggregate "swan song" - they v.-ould have stated c l e a r l y >hat 

i t was applicable only f o r a c e r t a i n .tated period of time. 

Even the applicants acknowledge that the Board departed 

s i g n i n c a n t l y f r o . the scope of r e l i e f that the applicants would 

have prefe r r . ,i t o be imposed.' The Board recognized the scope cf 

the harms fac i n g Ohio aggregate producers, and, i n the 

applicants' own words, grantee r e l i e f t.iat " e x p l i c i t l y goes 

beyond" what tl.e applicants had offered i n t h e i r w r i t t e n 

proposal. CSX'lS-2('9 ;,r ^A o,. • 

It. at 14. By going e x p l i c i t l y beyond the 

applicants, "proffered" r e l i e f , the .oard constructed p r o t e c t i v e 

conditions ...at may have borrowed i n part from what applicants 
had recomme.ided (and represented at closing argument,, but the 

Board obviously d i d not adopt verbatim „,,at r.he applicants had 

Offered i n w r i t t e n settlement. 

proceeding^tSrap^n^St f u^^^.^i^id^fo^ ^hT^^r^ "t.^l^^ 
protective conditions they wero willing ^"''"^ ^"^^ 
concerns of Wyandot a n ^ V a t Z n a l l l l i l S^on^'^At'^h^f 
while the respective counsel f o r Norfnl^^^M^K ^^^^ ̂ "̂'̂ ' 
argued against the ir.,posit?in o? ! ? S a L n ? " JeMert-'^''' 
of time," neither explained to the fiS^rS "^.^ "̂''̂  ^ ^ ^ ^ t 
Offer vould remain i.a efflct ?or onf^fxve vL's'^^hJ^''^^""""' 
critical omission, for the Eoard 1-tl^ no^ Tfht^ ''^^ ^ 

as o r a l l y presented to the BO^^H ?7H ^ P 4 ^ ^ proposal which, 
"drop de^d" date ""^^ "''̂  include any s p e c i f i c 



Throughout t h i s proceeding, Wyandot argued consistently 

that temporary fonns of r ? l i e t would not o u t l i v e the harm that i t 

would s u f f e r as a r e s u l t of ̂ he subject transaction. Temporary 

r e l i e f , i t noted more than once, would bt a mere 'stay of 

e^.-.ution." V andot was not alone i n expressing' tha sentiment. 

The S t a t i of Ohio -- most notably through the Ohio Rail 

Development Commission -- recognized the vforthlessness of 

temporary f i x e s f o r affe c t e d aggregate producers." The harms 

Ohio i d e n t i f i e d i n the event that Wyandot and other scone 

producers l o s t single c a r r i e r service (such as l o s t jobs, highway 

congestion, higher aggregate prices :.n Ohio, deteriorated roads, 

and reductions i n a i r q u a l i t y ^ , w i l l occur regardless of whether 

they take place immediately a f t e r consummation of the subjc-^ct 

transaction or are delayed t o r f i \ e years. 

As the record shows, the: Board had plenty of evidence 

upon which t o r e l y i n grantinq p r o t e c t i v e conditions witaout time 

l i m i t a t i o n s . I n f a c t , i n discussing tlie r e l i e f i t ̂ ould extend 

to aggregate producers -̂ 'uch as Wyandot, The board was sensitive 

to what th3 transaction could mean to Wyandc^t's fut u r e t r a f f i c 

patterns. Neither the Board nor Wyandot assessed the fut u r e 

according to a l i m i t e d f i v e vcar time frame. Instead, Wyandot's 

concern f o r i t s a b i l i t y t o compete i n c e r t a i n markets, and the 

* The Oh:.o Rail Development Comr^ission ("ORDC") remains 
of t h i s opinion. Attached hereto as Exhibit A, i s a l e t t t i r from 
Mr. Thomas M. O'Leary, ORDC's Executive Director, i n oppo^-.ition 
tc the applicants' P e t i t i o n . This l e t t e r repeats again the State 
of Ohio's obj e c t i o n t o temporary r e l i e f f o r aggregate producers 
such as Wyandot. 



BoaT.d's recognition of that concern both focus upon the 

i n d e f i n i t e f u t u r e . To be sure, the Board i s not p r o h i b i t e d from 

imposing permanent forms of r e l i e f i n favor of Wyandot, as i t d i d 

i n t h i s case. Not even the appli'jants argue such an absurd 

proposition. 

Ultimately, and to the applicants' apparent dismay, the 

Board d i d not "rubber stamp" ti;e r e l i e _ package the applicants 

offered i n an e f f o r t t o conveniently ( f o r th*^ c.ppiicants) 

"resol\'e" the concerns of the Str te of Ohio and aggregate 

producers such as Wya:idot. However, that i s what the applicants 

think the Board n.eant to c'o, or should have done, and so they are 

nc ' requesting reconsideration. Simply put, i f the Board meant 

to embrace the applicants' w r i t t e n settlement o f f e r "hook l i n e 

and sinker," they would have made that clear i n the decision by 

spe c i f i c a l l y ' adopting by d i r e r t reference the p r o f f e r e d 

settlement. I f the Beard ha'' meant to impose such s i g n i f i c a n t 

(and short-sighted) t i r e l i m i t a t i o n s to the r e l i e f they have 

grar :ed -- especially i n l i g h t of both Wyandot's and the State of 

Ohio's strenuoiis objections to such temporary arrangements - - i t 

also would have made t h i s abundantly clear i n i t s Decision No. 

89. 



B. The applicants have p e t i t i o n e d the Board to reconsider 
the scope of the p r o t e c t i v e r e l i e f extended t o Wyandot, 
but the applicants l a i l to show why reconsideration i s 
warranted under 49 CFR §1115.3(b)(1) or (3) 

By the applicants' own representations, the P e t i t i o n i s 

s t r i c t l y a " P e t i t i o n f o r Reconsideration" .submitted pursuant t o 

the provisions of 49 CFR §1115.3. Not only i s CSX/NS-209 so 

e n t i t l e d , but, i n i t s opening statement, the applicants make 

p l a i n that they are seeking reconsideration of the Board's 

Decision No. 89 as i t concerns the r e l i e f granted to aggregate 

producers.^ Clearly, whether the applicants l i k e i t or not, the 

standards prebCribed at 49 CFR §1115.3 apply to those portions of 

the P e t i t i o n devoted to e:roding Eoard-imposed r e l i e f t o aggregate 

producers. 

For a l l of t h e i r b l u s t e r i n g about what they t h i n k i s 

the "appropriate' or incended scope of r e l i e f , the applicants 

f a i l t o e s t a b l i s h --as they are required to do under 49 CFR 

§1115.3(b)(1) or (3) -- that new evidence or changed 

circumstances warrant Board reconsideration or that the Board 

m a t e r i a l l y erred i n granting to Wyandot the p r o t e c t i v e conditions 

that i t d i d . Instead, the applicants only challenge th'_ Board's 

wisdom i n granting p r o t e c t i v e conditions over and above the 

"proffered" f i v e year period. See, CSX/IS-209 at 15. Wyandot 

has scoured the P e t i t r o n , but finds no preservation of changed 

' On the f i r s t page of the P e t i t i o n , applicants state 
that they request ".\econsideration of... one 'transportation' 
condition." (Emphasis added.) Later, the applicants make clear 
that the " t r a n s p o r t a t i o n " condition involves the^ r e l i e f extended 
to aggregate shippers such as Wyandot. 

8 



circumstances or new evidence. S i m i l a r l y , while the P e t i t i o n i s 

c l e a r l y a c r i t i c i s m of the Board's decision, the applicants f a i l 

anywhere t o assert that the Board committed material e r r o r 

warranting the requested reconsideration. Thus, unless the Board 

i s r a d i c a l l y t o depart from i t s own regulations, i t must deny the 

applicants' P e t i t i o n . 

C. Applicants' P e t i t i o n i s l i t t l e more than an attempt t o 
r e - l i t i g a t e issues concerning the appropriate scopa of 
r e l i e f f o r aggregate producers such ?s Wyandot 

I f the p o r t i o n of the applicants' P e t i t i o n dealing with 

aggregate producers were to be paraphrased, i t could read as 

follows: "Why didn't the Board impose p r o t e c t i v e conditions th.-1 

followed exactly the terms of the r e l i e f we had p r o f f e r e d to 

Wyandot and Nationa.i Lime & Stone? The Board should have, and 

probably mec.nt t o do so. Well, l e t us t e l l you again why the 

Board should modify Decision No. 89 t o more accurately comport 

with wha we were o f f e r i n g . " Most of the applicants' P e t i t i o n on 

t h i s subject i s devoted to re-ha.hing arguments that they have 

already made, and that the Board has already adequately taken 

i n t o consideration. Yet, i n dealing w i t h the unique incerescs of 

aggregate producers such as Wyandot, the applicants have time and 

again endeavored improperly to influence the Board w i t h "13th 

hour" arguments. 

The applicants' infamouF " p r o f f e r , " */hich served to 

influence the board's decision-making process, was, Wyandot 

i n s i s t s introduced .Lnto the record a f t e r such submission were 



appropriate. See. Wyandot-6 at 6. Indeed, there was 

insu.!ficiont time f o r Wyandot f u l l y to demonstrate t o the Board 

the inadequacy of the so-called " r e l i e f " that the applicants had 

devised. Nonetheless, the Board t r i e d to excuse the applicants' 

actions i n a footnote tucked q u i e t l y away i n the l a t t e r parts of 

Decision No. 89. Decision No. 89, Appendix H, at 301 (footnote 

498). Now, once again, the applicancs i n s i s t on obusing 

administrative procedure by devoting yet a few more pages to the 

debate of whether or not the Board should prescribe long-term 

r e l i e f f o r aggregate producers. What i s worse, the applicants 

employ selected portions of Decision No. 89, not as c 

demonstration of material e-ror on the Board's pa r t , but rather 

as "precedent" to support t h e i r argument against l e s t i n g r e l i e f 

f o r VJyandot. 

A few of the applicants' "re-arguments" warrant 

response F i r s t of a l l , Wyandot i s merely attempting L:o preserve 

i t s r a i l access to the markets i n which i t i s now competitive. 

Thus, i t s e f f o r t s were devoted t o preserving the most e f f i c i e n t 

routes and services necessary f o r Wyandot to remain a f a c t o r i n 

the c.i'y markets i n wnich the economics of aggregate production 

and sale permit i t t o serve today. The focus, therefore, i s 

p r o t e c t i o n of economical r c . i l accesf to markets or destinations, 

not the preservation of s p e c i f i c routes. Thus, not only are the 

applicants' arguments about the so c a l l e d "DT&I conditions"' 

• Ss£, CSX/NS-209 at 14 and 15 

10 



inc-.ppropriately raised i n the P e t i t i o n , but the applicants simply 

miss the p o i n t . 

Applicants, f o r the very f i r s t time ever, suggest that 

Wyandot w i l l , i n time, f i n d new markets to replace those that 

w i l l be l o s t as a r e s u l t of the subject transaction. See. 

CSX/NS-209 at 15. To the contra y, the Board recognized the 

uniqueness of aggregate transport by r a i l i n Decision No. 89, and 

not one party has ever before seriously alleged that Wyandot 

would ever be able to secure "replacement" business. ~ i i f a c t , 

Wyandot has already made clear that i t w i l l gain access to no new 

markets to o f f s e t the losses i t w i l l s u f f e r as a r e s u l t of the.-

subject transaction. Sec. Wyandot-5 at 23 ("Wyandot w i l l not... 

f i n d i t s e l f enjoying competitive r a i l access to markets f o r which 

i t i s now non-competitive"). The applicants never disputed t h i s 

assertion u n t i l now, and the record before the Board simply does 

not support the applicant J new claims. The f a c t i s , no a l l o t t e d 

amount of time w i l l make new aggregate markets m a t e r i a l i z e out of 

t h i n a i r , despite what the applicants vould have the Board 

believe. 

Unfortunately, t h a t i s not the end of the w i l d stabs 

th a t the applicants make t o j u s t i f y a m o d i f i c a t i o n of the Board'J 

Decision No. 89. Among other inappropriate "red herrings" that 

the applicants toss i n t o t h e i r P e t i t i o n i s the assertion that 

Wyandot's loss of single c a r r i e r service to many markets i s not 

r e a l l y a hardship, j i n c e Class I - t o - short l i n e " s p i n o f f s " 

create " l - t o - 2 " s i t u a t i o n s a l l of the tim'?. See. CSX/NS-209 at 

11 



15, f n . 11. Wyandot, liowever, i s not seeking p r o t e c t i o n from 

such a s p i n o f f , but i t has establi.'^hed t h a t , while aggregates can 

and GO move by rai.''. i n s i n g l e - c a r r i e r service, aggregate 

transport i s r a r e l y ( i f ever) economical when two or more Class I 

c a r r i e r s must p a r t i c i p a t e i n a s i m i l a r move. Equating Class I -

s h o r t l i n e j o i n t r e r v i c e to two-Class I c a r r i e r service i s , as the 

Board should recognize, l i k e comparing apples t o oranges. More 

fundamentally, however, the Board w i l l (hopefully) ask what 

business the applicants have making such arguments at t h i s phase 

of the proceeding i.n the f i r s t place. 

I I I . CONCLUSION 

Unfortunately, the protecti\/-e conditions extended to 

aggregate producers such as Wyandot have s a t i s f i e d no one. 

Wyandot continues t o believe that the trackage r i g h t s form of 

r e l i e f requested i n i t s e a r l i e r f i l i n g s i s a f a r simpler, more 

ea s i l y enforced, and all-encompassing ..olution to the harms that 

i t would otherwise experience as a r e s u l t of the subject 

transaction. I t i s hi g h l y skeptical that the r e l i e f prescribed 

by the Board w i l l work. The applicants, on the other hand, are 

f r u s t r a t e d that they are barred by the Board's decision from 

washing t h e i r hands of Wyandot i n f i v e year's time. They are 

upset that the Board d i d not e f f e c t i v e l y "rubber stamp" a r e l i e f 

package that i s merely designed to make the applicants look less 

i n s e n s i t i v e to the more d i f f i c u l t aspects of t h i s transaction. 

12 



But Wyandot recognizes that the Board i s more than a 

"rubber stamp" f o r Class I r a i l r o a d s , and that the Board w i l l 

continue t o abide by i t s decision t o provide l a s t i n g and 

meaningful r e l i e f i n favor of shippers such as i t s e l f . Although 

disappointed w i t h the Board's Decision No. 89, and outraged at 

the applicants' continued 13th hour e f f o r t s to counter Wyandot''3 

p o r t i o n , Wyandot i s pleased that the Board recognized the impact 

of the subject transaction on Wyandot's business future --a 

future that Wyandot hopes the Board w i l l preserve well beyond a 

period of f i v e years. There i s c r i t i c a l comfort i n the Board's 

determination not t o l i m i t i t s r e l i e f t o the f i v e year period 

that the applicants prefer. Were the Board to modify i t s 

conditions to ensure r e l i e f only fc-^ a f i v e year period, such a 

change would, from the beginning., make the Board's decision 

e n t i r e l y i n e f f e c t i v e and wholly objectionable to Wyandot. 

P r i m a r i l y because the Board has elected to impose 

pr o t e c t i v e conditions without time l i m i t a t i o n s i n favor of 

Wyandot, Wyandot has decided to take a "wait-and-see" approach to 

the subject transaction. Only wiien they are applied w i l l Wyandot 

(and the Board, f o r that matter) be able t o determine whether or 

not the Board's conditions are t r u l y meaningful, enforceable, and 

e f f e c t i v e . I f the Board were to erode the scope c= the r e l i e f i t 

has provided, i t would i n e x p l i c a b l y convey the message that i t s 

concern f o r Wyandot's future t r a f f i c p.-'tterns i s a matter onl> 

worthy of a t t e n t i o n f o r a period of f i v e years. Such action 

would also convey the message to the r a i l shipping community chat 

13 



the Board regards as shipper-oriented "protection" steps designed 

merely t o delay the i n e v i t a b l e , undisputed harms of a raajor 

r a i l r o a d transaction f o r a period of time acceptable t o the 

involv'.dd Class I r a i l r o a d s . 

The Board should stand f i r m i n i t s commitment to extend 

to Wyandot l a s t i n g and meaningful p r o t e c t i v e . r e l i e f . I t s 

decision as concerns aggregace producers such as Wyandot i s 

s u f f i c i e n t l y clear -- the relevant p r o t e c t i o n does not contain 

any s p e c i f i c time l i m i t a t i o n s . The Board has heard Wyandot and 

the State of Ohio, and i t has avoided imposing any sort of mere 

"stay of execution." Indeed, th'.; Hoard he's before i t absolutely 

no v a l i d reason to e n t e r t a i n any reconsideration of th3 

p r o t e c t i v e conditions granted to Wyandot. The applicants' 

P e t i t i o n -- exclusively a p e t i t i o n f o r recor.sideration under 49 

CFR §1115.3 -- f a i l s t o dem-^nstrate changed circumstances or to 

allege m a t e r i a l e r r o r . F i n a l l y , i c i s time f r r the Board to step 

accomii^odatinc the applicants' 13th hour l i t i g a t i o n t a c t i c s , 

i n c l u d i n g the applicants' constant e f f o r t s to introduce new 

evidence and argument. 

For the foregoing reasons, the Board should deny the 

applicants' P e t i t i o n , at least to the extent r.hat i t aodresses 

the p r o t e c t i v e conditions the Board has imposed i n favor of 

aggregate producers such as Wyandoc. 

14 



Respectfully submitted 

.RjiJt-4i Z/^JLJ~ 
Robert A Wimbish 
REA, CROSS Sc AUCHINCLOSS 
1707 "L" Street, N.W. 
Suite 570 
Washington, D.C. 20036 
(202) 785-3700 

Cou::.:: .1 f o r Wyandot Dolomite, Inc. 

DATED: September 1, 1998 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s 1st day -;f September, 
1^98, served copies of the foregoing document upon the Primary 
Applicants, ALJ Jacob Leventhal, and a l l p a r t i e s of record by 
means of U.S. mail, f i r s t class postage prepaid, or by means of 
more expeditious d e l i v e r y . 

Robert A. Wimbish 
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yy^o Rail Development Commission 
50 West Broad Street, Suite 1510 • Columbus. Ohio 43215 • (614) b44-0306 phone • (614) 728-4520 h-< 

August 28, 1998 

Mr. Vemon A. Williams, Seoretary 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423 

Re: Finance r*ocket No, 33388, CSX Corporation and CS) Transportation, Inc., Nortolk 
Southem Corporation and Norfolk Southem Railway Cumpany - Control and Operating 
Leases/Agreements - Conrail, Inc. and Consolidated Ri il Corporation 

CSX/NS-209, Petition for Reconsideration of Decisior No. 39 of Applicants CSX 
Corporation, CSX Transportation, Inc., Norfolk Souther i Corporation and Norfolk 
Southem Railway Company 

Dea; Mr. Williams: 

I am writing on behalf of the State of Ohio (StJte) in response to a recent filing entitled as 
CSX/NS-209, 'Petition for Reconsideration of Decision No. 89 of Applicants CSX Corporation, 
CS.X Transpon.ttion, Inc., Norfolk Southem Corporation, and Norfolk Southem Railway 
Company" (hc.eafter, tlie Petition). In part cular, I am vvriting to express the State's opposition 
to that portion of the Petition wherein the Applicants' request the Board to reconsider and modify 
the scope of the relief granted to two Ohio-based aggregate and lime producers, Wyandot 
Dolomite, Inc, (Wyandot) and National Lirne & St-̂ ne (NL&S). While the Applicants have 
largely cooperated with the State to promote safe rail transportation in Ohio, and while the 
Applicants have generally committed to preserving rail competition in Ohio, the St te is 
dismayed and deeply disappointed by tlie Applicants' effoits lO erode the protec- '' f lie^'he 
Board clearly granted to Wyandot and NL&S. In this respect, the Applicants' Pei.̂  is 
unjustified, contrary to the objectives of the Board, and wholly inconsistent with the interests of 
Ohioans. 

As the reccrd in this proceeding reflects, both Wyandot and NI-&S established that each would 
suffer considerable, permanent injury without the preservafion of the single-carrier rail routes 
that each comp.iny enjoys today. There is nothing in the record to establish that the harms to 
Wyandot or NL&S are merely "transitory," or that such harms will abate over time. For that 
reason, the State strongly supported Wyandot and NL&S in their respective requests for the 
imposition of certain trackage rights condition.s (extremely moc' st in scope) thf.t \»-."jid provide 
lusting protection to these companies and promote the most efficient transport of aggregate i and 

'"Applicants," for the purposes of this submission, are CSX Coiporation, CSX 
Transportation, Inc., Norfolk Southem Corporation, and Norfolk Southtm Railway Cojjjjgi^jj^ 

Building Markets, Linking Cities and Securing Oltf^'s Future I I ^ ^ 



Mr. Vemon A. Williams, Secretar/ 
August 28, 1998 
Page Two 

similar commodities in and around the State of Ohio. At the Board's June 4"' hearing in this 
proceedinr I made clear that Ohio supported Wyandot and NL&S in their efforts to obtain 
ii sting, permanent relief from the otherwise in>̂ vitable ham<s of the subject transaction. Short-
temi conditions such as those "proffered" by the Applicants fail to do anything more Tnan delay 
the harm Wyandot and NL&S will suffer. 

I am aware that Wyandot and NL&S are disappointed wi.h the protective conditions the Board 
ultimately elected to impose in their favor. I can understand their misgivings and skeptici. m that 
the "relief thf y obtained will prove truly effective. However, the State was pleased to find that 
the Board elected tc grant certain relief over and above what the Applicants would have had the 
Board grant. Indeed, the State is satisfied that, with respect lo the preservation of single-carrier 
routings, the Board wisely recognized tha* the harms threatening Wyandot and NL&S are not 
merely "transitional," aud imposed conditions that exceeded the Applicants' intent to provide 
only short-term relief. 

Now the Applicants would have the Board revei se itself and further circumscribe the relief it has 
extended to Wyandot and NL&S. To the State, the Applicants' efforts here suggest that they 
expect the Board merely to "rabber stamp" as adequate any protective conditions to which the 
Applicants are willing to accede, but that the Board should go no further. There is no basis to 
support Board reconsideration. Further, any such modification designed to narrow the scope of 
the protective conditions imposed in favor of Wyandot and National would be carried out at the 
expense of the State of Ohio, its highways, its work force, ana the envirorunent. 

For all of these reasons, the Board should at the verv least preserve the scope of the relief it has 
already tendered to Wyandot and NL&S, and uphold the plain langi'age of the protective 
conditions imposed here. I am ccnfident that the Board's protecfivc conditions reflect a refusal 
to subscribe to the Applicants' Petition, as well as a commitment to prescribe meaningful and 
lasting protective relief. With respect to the cond'tions granted in favor o^ Wyandot and ,SJL&S, 
the State of Ohio submits that the Board must deny the Applicants' Petition for Reconsideration. 

Respectfully submitted. 

Thomas M. O'Leary 
Executive Director 
Ohio Rail Development Commission 

Enclosures: 2ii copies 

cc: All Parties of Record 
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IP&L-17 
UNITED SPATES OF AMERICA 

DEPAR"̂  y t N' IF TRANSPORTATION 
SURFACî  TRANSPORTATION BOARD 

Fir -'jce Docket No. 31388 

CSX CORPORATION AND CSX TRANSPC RTATION, INC.. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOU! H îRN RAILWAY COMPANY ~ 
CON'i ROL AND OPER.\TING LEASES/AGREEMENTS --

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REPLY OF INDIANAPOLIS POWFR i i LIGHT COMPANY IN OPPCSITION TO 
PETITION OF THE INDIANA RAIL ROAD COMPANY 

FOR RECONSIDERATION OF DECISION NO. 89 

Indianapolis Power & Light Company ("IPL") here ivpiies in opposition to the 

"Petition of The Indiana Rail Road Company for Reconsideration of Decision No 89" (iNRD-2) 

("Petitior.'). IPL sir.w-.rely appreciates the considerable time and attention tlie Board already has 

devoted to the detailed and cuinplicatid circumstances that require protecUve conditions at IPL's 

Stout Plant in order to preserve 'PL'5 exisfing competitive op*' n̂s. The Board has already sper t 

a substantial amount of time on the vt.y issues that INRD now se»;ks, belatedly, to address. The 

Board should not. and need not, address them again, but should simply deny INRD's untimely 

Petition tor Leave to In»cr\'ene for the reasons set forth in IPL's separate Reply (IP&L-16), filed 

simultmeouslv with this Reply. Mrreo' er, CSX. INRD's parent, and one of the primary 

Applicant in tliis proceeding, oppuses INRD's reconsideration Petition a.nd has stated thnt 



it accepts the Board's condition granting NS direct trackage ights into the Stout Plant. 

CSX-163 at 3 n.L 

If the Board nevertheless addresses the merits of INRD's reconsidctition Petition, it 

should first recognize that INRD misstates IPL's prior position in this litigation. IPL did not 

seek only to preserve its existing build out option, but also its existing rail-to-rail competition r.i 

tiie Stout Plant v,fhich Conrail provides for Indiana Southem Rai'road ("ISRR") origin coal 

movemeiiis. Accordingly, the Board should adhere to its co î-iusion that granting NS trackag.-̂  

rights to serve tht Stout Plant diiectly preseiv*., i.i L's pre-1 ransaction competitive options fi-om 

Conrail for ISRR-origin coal movements, and was therefore justified. The cunent competitive 

circumstances caused IPL to achieve a relaii /ely low switching charg,;, as the Board recognized 

(Decision No. 89 ("Decision") at 117). It is also correct, as di<; Boaid observed, that IPI. may not 

be able to cause .NRD to maintain that low switching charge in tlie ftiture when INPvD's parent 

CSX takes over t}\e Conrail lines in Indianapolis. Id- Therefo'e, the only way to maintain the 

current comp\'titive circumstances at the Stout Plant was to give NS direct access. 

Moreover, INRD asserts without authority that the 29 cent&'car-mile trackage rights does 

not appl> to INPJJ. lNR}i)-2 at 7 n.5. That is simply wrong. First, when IPL asked CSX and 

N!> in discovery if the 29 cents/car-mile fee would apply NS movements to the Stout Plant, 

CSX and NS stated (in CSX/NS-51) "NS will p^y the 29 cents per car-mile." Second, when IPL 

challenged Uie 29 cents/car-mile trackage ri jhts fee proposed by CSX and NS, INRD's parent 

CSX submitted rebuttal tostimon)' which iccepted IPL's premise that the p^nosed trackage 

rights fee would apply to direct movements by NS into Stov.t and Perry K. CSX/N>')-177, Vol. 

2B, Whitehurst V.S. at HC-681. Witness W.iitehurst contended that the proposed ..arge 

contested by .PL should have been adopted by the Board, as it was, despite IPL's objections. 



Decision at 94, 14C. However, nowhere in Witness Whitehurst's ter*imony or in the Board's 

analysis did either respond to IPL's arguments by asserting or concluding that the proposed fee 

would not apply at the Stout Plant. Had ttie proposed trackage righf, fee not applied to hJS 

movements to the Stout Plant, one would have expected either Witness Whitehurst, on behalf cf 

CSX, or the Board, to have said so, rather than to have analyzed the reasonabl?:.c«?s of the fee in 

response to IPL's contentions. Neither did. It follows that INRD's belated contention Uiat the 

propojcd fee does not apply to inovements into the Stout Piai.: is simply incorrect, and in any 

event COL.JS far too late in the proceeding to be considered now. Had CSX or INRD asserted 

that the 29 cents/car-mik fee did nrt apply to movements to the Stout Plant, IPL wculd have 

taken discovery to detem;?ne whj i. charge would apply. It would thus be fiindameniaily anfa r to 

IPL now to conclude that the charge proposed by CSX and litigat; d by IPL did not apply to 

IPL's movements to the Stcut Plant, iont after the discô  ery and the evidcmimy phases have 

ended 

IPL therefore urges the Board to deny INRD's Petition, for the reasons stated herein and 

also because INRD's ptaient, CSX, iUelf opposes INRD's belated Petition (at I n.I). 

I. 

INRD'S PETITION iGNORES THE BOARD'S RATIONALE FOR 
PROVIDING NS DIRECT ACCESS TO THE STOUT PLANT, 

WHICH WAS BASED ON THE FAVORABLE SWITCHING CHARGE 
THAT IPL NOW ENJOYS DUE TO COMPETITION FROM CONRUL 

FOR INDIANA SOUTHERN RAILROAD-ORIGIN MOVEMENTS 

The Board's rationale for granting relief at lhe Stout Plant was based on its finding that 

IPL now enjoys the benefit of rail-to-rail compciiiion for coal originated on ISPJl, routed over 

Ccnrail, and tlien switched via INRD. decision at 117. Although IPL has )jeeu able to maintain 

the current, favorable switching charge due to that competition, the Board correctly found that 



Applicants only offered to maintain it "for the immediate future." Id- Tnus, the Board a'̂ .opted a 

permanent solution ~ direct access via NS — rather than to have to impose a regulatory remedy -

- a capped switchiii.? charge ~ indefinitely (which would have required that this proceeding nt\zr 

end). The Board's lemedy was appropriate, because CSX's takeover of Conrail's lines in 

Indianapolis will be permanent as weii, avoiding tne nee-̂  for endless regulatory supervision of 

the switching charge.' Only by giving NS direct access to the Stout Plant can IPL maintain the 

f-icsent, vigorous ra'i-to-rail competition it enjoys ai the Stout Plant.* 

Without the Board's grant of direct NS trackage rights into the Stout Plant, IPL would be 

at the mercy of CSX/INRD when it loses the altemative rotting of iSRR/Conrail("CR")/INRD 

^Moreover, long after the 1980s litigation in which IPL succeeded in obtaining rulings 
that the astronoTiical switching charge Illinois Central Gulf Railroad (the predecessor owner of 
the line servi i ^ Stout '/cfore INRD bought it) so'iglit to impose was excessive, the Board has 
ruled that such switching charges cannot be challenged, apparently as an expansion of the 
rationale underlying the Board's "bottleneck" decisions. Q̂ naha Public Powt. District v. Union 
Pacific R.R.. No. 42006 (served Oct. 1;, 1 >97A petition to reopen pending. While IPI 
respectfully disagrees with those rulings, they do now apMear to bar IPL from again obtaining a 
favorable switching charge through litigation. 

^INRD's Petition is misleading in characterizing IPL's requests to the Board for 
protective conditions as K ,sing o .ily on preservation of IPL's build-out option. 'Vhile IPL 
certainly asked th'̂  3o.rd to preser /e "ts build-out option, IP&L-3 at 18-20; IP&L-11 at 21, the 
bulk of IPL's Supplemental Comm mts (IP&L-3) and its Supplementil Brief (IP&L-11) also 
focused on the unique circumstances and consequences stemming from the proposed 
transaction's replacement of Conrail (the pritr.ary carrier serving Indianapolis) Hy CSX (owner 
and controller of INRD) and the need fcr direct access from NS or ISRR to the Stout (and Perry 
K) Plants. See IP&L-l 1 at 4-7. 16-21, i)0-31, 37; see also IP&L-3 at 21-27, ISRR-9, Weaver 
V.S. at 4-11 \nd Crowley V.S. at 12-13. As IPL explained and the Board found in providing IPL 
relief at the Sto\n Plant (Decision at 117), the loss of Coiwail would substaaitialiy alter the 
competitive dynan.ics that IF I experiences at the Stout Plain. liL Accordingly, IPL sought 
trackage rights for NS (and ISRR) directly into the Stout Plant and the Board granted them to NS 
with an interchange to be established with ISRR (Decision at 117) to serve the Stout Plant 
directly sc as to "approximate more closely pre-transaction market conditions." Id- INRD's 
omission of the other contentions of IPL was critical to its false assertion that IPL itself 
contended that merely preserving IPL's build-out option would preserve the current competitive 
circumstances. 



(switch), its rail-to-rail competition at the Stout Plant, because there would no lon^-r be a 

constraint to discipline INRD's rates and switching charges. As the Board found JSX/INRD 

was willing, lO maintain IPL's current, fav arable switching charge for tSRR-origin coal 

movements, "but only for the immedia.L .uture." Id-

The 1SRR./CR/INRD (switch) altemative not truck competiUon, has disciplined INRD at 

the Stoui Plant, as IPL's and ISRR's eviden.e asserted and the Board found. Decision at 117, 

Under that favorabl.: switching charge (that itself <s mostly absorbed by Conrail), Conrail/ISRR-* 

has cc npeted efft nively with INRD at the Stoat Plant.'' Mr. '̂lichael Weaver, Manager of the 

Fuel Supply Organization of IPL, explained the impact of ISRR/CR/INRD (switch) altemrtive as 

a discipline on INRD's rates: 

'IPL was concerned because of NS's limited presence in Indianapolis following the 
transaction, NS would not be able to compete effectively witl. CSX. That is why IPL asked the 
E ird to ensure ISRR's presence by granting it direct access into the Stout Plant from the 
southem Indiara coal fields and also by granting NS direct access to the Stout Plant from 
Westv'm and Eastern coal fields. In order to move southem Indiana-origin coal to the Stout 
Plant, NS would have to route the coal from southem Indiana through Louisville, Kentuckv and 
St, Louis, Missouri and then north of liid'anapolis before bringing the coal south into 
Indianapolis. NS is iherefore obviously uoi in a position to effectively compete with n.'RD. 
Although the Board cid not grâ it IPL every aspect of the relief it requested, the Board attempted 
to strike a compefitive balance by giving NS direct access to the Stout Plant. IPL understands 
that NS is still pondering uow it will conduct the "island" operations expected if it in 
Indianapolis by the Board and IPL. 

* rhe details of IPL's switching charge and its history can be found in the Highly 
Confidential versions of IF&L-3 at 8-9, IP&L l I at 31, and ISRR-9 at 10 Whereas the 
switching charge is now "favorable," as the Board found (Decision at 117), IPL explained that, in 
the past, wh the INRD line was owned by Illinois Central Gulf Railroad (and Mr. Hoback w as 
employed there), ICG tried to impose a switching charge of $1229 per car, or over $12/ton just 
for the switching, which is obviously absurd when compared to the current, highly confidential 
level of die charge. Perhaps it was that $1229 per-car sA/itching charge that Mr. Hoback had in 
mind when he retained new counsel to argue (tt.i the first time in this proceeding) in INRD's 
reconsideration Petition that IPL should have vo pay a "market-based" trackage rights fee for NS 
direct access to the Steal Plant. 



In fact, when IP&L was negotiating a new contract with INRD, it used 
ISRR/Co:irail and then INRD for switching, and the rail rate for that altemative 
was nearly identical to the INRD rale . . . Mr. Hoback at INRD agreed to lower 
our rale in return for a volume commitment of at least [ "/ ] of our business, lie 
agreed to retain our [favorable] switching charge, bu- only because ISRR/Conrail 
would gel m more than the remaining [ %1 of Stout's business. (Most of that 
switching chai se was absorbed by Conrail under our contract witl il.) 

ISRR-9, Weaver V.S. al 10. As a result of this negoliaUon, IPL convinced INRD io lower its lale 

by about 20% Jd.; CSX/NS-177, Vol. 2B, Vaninetu V.S. at P-506. The reality of ISRR/CR as 

a competitive threat lo INRD was derronslraled beyond doubl by IPL'"' aciual use of ISRR/CR lo 

move significant amounts of coal lo Stout m 1995 and 1996. E.g.. IP&L-i 1 al 30. If IPL were to 

be without a compefitive restraint to discipline INRD/CSX U the Stout Plant, il is likely that, 

beyond the immediate future, IPL would lose both the rate reduction that it successfully 

negotiated with INRD and the favorable switching charge that it won long ago. 

The Depa'̂ ment of Justice (' DOJ") recogni.Tcd ihe competition affo. Jed by Conrail al the 

Stout Plant and tbe need for the Board to impose conditions to preserve that competition. DOJ-2 

at r-12, 14. DOJ concluded that "Conrail thpfcfore does provide significant competition at 

Stout. If the Boa. d does not impose condidon̂ - lo replicate this lost competition, ther the prices 

Stout pays for its coal iransportation are likely to rise." liL, at 11-12. 

Mf̂ reover, CSX, INRD's parent, and one of the primary Applicant in this proceeding, 

opposes INRD's reconsideration Petition and in fact staled that it accepts the Board's condition 

granting NS direct trackage rights inl - the Stout Plant. CSX-L'ji at 3 n.I. In its Reply to IFL's 

Pttition for Clarification or Reconsideration (IP&L-l5), CSX stated: 

[a]f the behest of a minority shareiiolder [presumably Mr. Thomas G. 
Hoback, :NRD Chainnan, President, and CEO] t,ie Indiana Rail Road (' INPJ)") 
has sought leive lo file a petition for reconsideration, which challenges NS's 
abil'ty to oblair direct access to the Stout plant over trackage rights provided by 
INRD. INRD-1, INRD-2. CSX does not suppvirt the petifion for reconsiderafion, 



which was filed without its consent and against its will. In fact, CSX acc j.Ms the 
Board's condifions as set forth in Ordering Paragraph #23 of Decision Nc. 89. 

Ic. INRD hai! therefore engaged the Board in a useless act (for which it cites no authority) 

because CSX (as INRD admits (INRD-2 a: : .1.3)) could "ompel INRD to grant the trackage 

ughts to NS i : . aiiy event. In these circumstances, il would be unprecedented for the Board to act 

upon INRD's reconsideration Petition in view of CSX's objection ~ particularly given that it is 

INRD's parent. 

It is, of course, CSX's 89-percent ownership of INRD, and INRD's admission that CSX 

controls it, that is at the heart of IPL's concerns. Conrail now has the ability and incentive to 

provide service tc . le Stout Plant in competition against INRD. If SRR̂ 'CR did not compete 

vigorously to serve IPL, Conrail would lose (and has lost") the business to INRD. But when CSX 

lakes control of Conrail's lines, there would be no motivation on the part of CSX to compete 

\ ith its subsidiary INRD. Without the Board's imposed condition granting NS direct trackage 

rights into the Stout Plant, ISRR alone could nc: rchieve what ISRR/CR now achieves. 

Moreover, iheie is no reason for C l \ to retain the favorable switching agieement that Com âil 

has agreed lo provide lo IPL because CSX's alter ego INRD would gel IPL's Stout Plant 

business in any event. 

Because of the unique circumstances in Indianapolis, the Board does iiOl have the ability 

to recreate precisely IPL's pre-Transaction situation. Therefore, the Board conectiy, and 

consistent with its inient lo "approximate more closely pre-transaction market conditions" 

(Decision at 117), f̂ ranted IP' a protective condition - direct access from NS ~ that comes as 

close as possible tc retaining the cunent competitive circumstances. The Board should not be 

confur-id by INRD's attempt to leave IPL with only hs current build-out option, when it has 



other rail-to-rail competition today. INRD's assertion that the Board's condition protecting 

IPL's build-out option is sufficient to maintain the status quo ignores the powerful competitive 

discipline that ISRR/CR service, v About a build-out, actually has provided in the past and 

potentially does today. 

n. 
INRD'S CLAIM TH\T TIIE 29 CENTS/CAR-MILE TRACKAGF RIGHTS DOES NOT 
APPLY TO MOVEMENTS BY NS TO THE STOUT PLANT IS CONTRARY TO CSX'S 

DISCOVERY RESPONSES AND EVIDENCE. 

A. CSX Has Admitted that the 29 Cents/Car-Mile Trackage Rights 
Fee Apj.lies lo NS Movements lo the Stout Plant. 

In August 1997, IPL served Aoplicants with its second set of interrogator es (IP&L-2) 

IPL asked Applicanis, "[w]ilh respect lo deliveries of ccal to, and pickup of empty coal cars 

irom, IP&L's Peny K Plant and Stout Plant," whether NS or IPL would pay CSX the 29 

cents/car-mile trackage rights fee in Indianapolis (IP&i>-2, relevant pages attached as Attachment 

A hereto). Applicanis responded that "NS will pay the 29 cents per car-mile" (CSX/NS-51. 

relevant pages attached as Attachment B hereK>). Had CSX subsequently concluded lliat its 

response was not correct and that the proposed 29 cenls/car-mile trackage rights fee not applied 

to movements of coal lo the Stout ̂  lant (and Perry K Plant), CSX was under an obligation to 

have so informed IPL. Therefore, CSX (and INRD) must be bound by CSX's representation to 

IPL that the proposed ee would apply at the Stout Plant. CSX never provided any other or 

different responses lo IPL's discovery requests. Therefore, INRD's assertion comes entirely too 

lale, even if il is assumed to be correct. As we now show, however, it is not. 



B. INRD's Assertion That die 29 Cent/Car-Mile Trackage Rights Fee 
Does Not Apply to INRD's Line into the Stout Plant Is Contrary to 
CSX'S T6:,.L-aflny. 

INRD stated without citation that the 29 cents/car-mile trackage rights fee proposed by 

CSX and NS and adopted bv the board over IPL's objection does not apply to movements 

into the Stout Plant. INRD-2 at 7 n.5. INRD's claun is incorrect, because CSX Witness 

Whitehurst, in his rebuttal restimony, began from the premise that the fee v̂ ould apply to NS 

movements into the Stoi»t (aad Perry K) Plants, CSX/NS-177, Vol. 2B, Whitehurst V.S. at 

HC-681, and responded instead to IPL's evidence only about the alleged reasonableness of the 

proposed fee. The Board's Decision (at 94, 140) also was premised on the understanding what 

the proposed fee would apply to movements to the Stout and Perry K Plants. It is therefore 

untenable for INRD, as CSX's subsidiary, now to argue the opposite, jLfi^, that .he proposed 

charge would not apply to movements via NS to the Stout Plant. 

Conclusion 

INRD's reconsidevatioa Petition simply reargues the same points CSX has previously 

argued and lost. There is no need tc hear the same arguments again. In any event, the Board's 

condition granting NS direct trackage rights into the Stout Plant jaŝ  "̂̂ Si IPL's existing 

competition al the Stout Plant. This condition is enfircly consistent with the Board's intention to 

"approximate more close'y pre-transaction market conditions" (Decision at 117) and is esj"ntial 

to prevent substantial harm lo IPL. 



Accordingly, INRD's late-filed "Petition for Reconsideration of Decision No. 89" should 

be denied. 

Respeclfiilly submitted, 

Micnael F. McBride 
Brenda Durham 
LeBoeuf, Lamb, Greene & MacRae, L.L.P. 
1875 Coimecticut Avenue, N.W. 
Suite 1200 
Washington, D.C. 20009-5728 
Telephone: (202) 986-8000 
Facsimile: (202)986-8102 

Avlomevs for Indianapolis Pcver «fe Light Companv 
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UNITED STATES OF AMERICA 
DL'PARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Attachment A 

IP&L-2 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASE/AGREEMENTS--
C0?"1AIL INC. AND CONSOLIDATED RAIL CORPORATION 

INDIANAPOLIS POWER k LIGHT COMPANY'S 
SECOND SET OP INTERROGATORIES 

TO APPLICANTS 

To: Conrail To; 
c/o Gerald P. Norton, Esq. 
Harkins Cunningham 
1300 Ninc*--eenth Sr.reet, N.W, 
Suite 600 
Washington, DC 20036 

To: CSX To 
c/o Drew A. Harker, Esq. 
Chris Datz, Esq. 
Susan Cassidy, Esq. 
Arnold & Porter 
555 Twelfth Street, N.W. 
Washington, DC 20004-1202 

Norfolk Southem 
c/o John V. Edwards, Esq. 
Patricia Brucf , Esq. 
Zuckert, Scoutt 
& Rasenberger. L.L.P. 

888 17th Street, N.W. 
Washington, D.C. 20036 

CSX 
c/o David H. Coburn, Esq. 
Steptoe & Johnson, L.L.P. 
1330 Connecticut Ave., N.W. 
Washington, DC 20036-1795 

Pursuant to 49 C.F.R. JS 1114.21-1114.31 and the 

Discovery Guidelines entered purijuant to the Order dated June 27, 

1997 ("Discovery Guidelints*), Irdianapolis Power & Light Company 



claimed co be privileged, furnish a copy of those portions of the 

document that are not privileged. 

7. If you want clarification concerning a Discovery 

Request, you are instructed to contact counsel for IP&L 

reasonably in advance of the response date. 

8. These Discovery Requests are continuing in nature 

and you are under a i ' :y to suppxement or correct any responses 

that ara incomplete or incorrect and otherwise supplement your 

responses in accordance with 49 C.F.R. § 1114.29. 

INTERROGATOR Tl-.̂  

With respect tc deliveries of coal to, and .ckup of 

empty coal cars from, IP&L's Perry K Plant and Stout Plant: 

1. What charge or charges -- whether referred to as a 

"switching charge," "pickup delivery charge," or some other name 

-- wi l l IP&L be expected to pay, i f any, for ccal originating on 

a railroad other than CSX or Indiana Rail Road a f f . r expiration 

of IP&L's current contract with Conrail? 

2. I f the answer to Interrogatory No. l i s "none," to 

whom wil l IP&L be expecfd to pay the charge (s) referred tc in 

Interrogatory No. 1 for each wf the two IP&L destinations, i f 

anyone? 



3. Is ic anc-cipiced chac CJS w i l l pay CSX 29 cents 

per car-mile for crack-age rights in I.ndi^n-r.polis, or thac IP&L 

wi:i pay CSX 29 cenCs per car-mile for chose trackage righcs, or 

chac IP&L w i l l pay NS 29 cents per car-mile for chose cracoge 

righcs? 

4. If the informacion is ncw already provided in 

response r.o Interrcgacoriss Nos. 1-3, 

(a) Who will pay the 29 cents per car-mile 

trackage rights fee referred to at page- 148 of Volume 2A of che 

Application? 

(b) Who will pay tha switching charge for 

switching performed by CSX in and around Indianapolis? 

• (c; Who will pay che "pi -kup delivery charges" 

referred Co at page 148 of Volume 2A c£ the Application? 

5. How will any or a l l of the fees and charges 

referred to in ..iterrogatory No. 4 be made applicable to :he 

rates IP&L pay (a) immediately after the proposed transaction is 

approved, and (b) after ary applicable contract expires? 

6. Is the reference to Volume "8C" in response to 

Interrogatcry No. 11 of IPiL's First Set of Interrog^itories, 

dated August ', 1997, supposed to be Volume "8B"? 



Attachnent B 
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BSFORE THE 
SURFACE TRANSPORTATION BOARD 

Pirince Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC. , 
NORFOLK SOUTHERN CORPORATION ANJ 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AORSfiMENTS 
CONRAIi. INC. AND CONSOLIDATED RAIL CORPORATION 

APPLICANTS' RESPONSE TO SECJND SET 
OF INTERROGATORIES AMD APPLICANTS' 
SUPPLEMENTAL RESPONSE TO FIRST ;3ET OF 

INTERROGa^ORIES, FIRST SET OP RECDESTS FCR 
PRODUCTION OF DOa.?!EinS, AMD FIRST 
SET OF REQUESTS FGA ADMISSIONS 

FROM IWDI.»-->POLIS POWER ft LIGHT rnMPaiJV . 

Applicancs^ hereby x!*8pond to the Second Set of 

Interrogatories from Indianapolis Power 6 Light Coinpany 

("IPt:.- or 'requester") (IPtL-2) and suppletnent the 

response to IPtL's First Set of Interrogatori«s, First 

Set of Requests for Production o£ Documents, and First 

Set of Reqi'.ests for Adnission. 

GBNERAL RgSPr>W.c?PC 

The following general responses are made with 

respect to a l l of the request* and interrogatories. 

"Applicants* refers ccllectively co CSX Corporation 
and CS'J. Transportation (ciillectively, "CSX"), Norfolk 
Soutiherx: Corporation and Norfolk Southem Railway 
Company (collectively, "NS"). and Consolidated Rail 
Corporation and Conrail Inc. (collec*xvely, "Conrail"). 
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coal originating on a railroad other Chan CSX or Indiana 
Rail Road after expiration of IP&L's current contract 
with Conrail? 

1. Applicants object to the extent that 

requester seeks information concerning charges imposed 

by a railroad other than Applicants. Subject tc this 

objection and their creceral objections. Applicant* 

respond as follows: See Volumes SB and 8C of the 

Application. Opon the expiration of the current 

contract between Conrail and IP&L, new chargef wil. be 

sxibject to negotiation. Applicants do not Icnow wĥ x 

those charges will be. 

Interrogatory Mo. ,̂• If the answer to Interrogatory No. 
1 is "none," to whctn will IP6L be expected to pay the 
charge (s) referred to in Interrogatory No. 1 for each of 
th« two IP&L destinations, i f anyone? 

2. See response to Interrogatory No. 1. 

Interroaatorv No. -j. Is i t anticipated that NS will pay 
23X 29 oeacs per car-mile for trackage rights in 
Indi^oiapolis, or that IP&L will pay CSX 29 cents per 
car-mile for these trackage rights, or that IP&L will 
pay NS 29 cents per car'mile for those tracJcage rights? 

3. Subject to their general objections. 

Applicants respond as follows: NS will pay the 29 cents 

per ear-mile and Applicants do not know what the charges 

to IP&L will be. 

Interrogatory Wa. A, if che information is not already 
provided in response to Interrogatories Nos. 1-3, 

(a) Who will pay the 29 cents per car-mile 
trackage rights fee referred to at page 149 of Volume :A 
of the Application? 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATIO>' AND CSX TK^SPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

~ CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

I hereby certify that I have served, this 1st day of September, 1998, a copy of 

the foregoing "Reply of Indianapolis Powc & Light Company in Opposit.on to 'Petition of the 

Indiana Rail Road Co.npany for Leave to Intervene [C it-of-time]'" (IP&L-16) and "Reply of 

Indianapolis Power 8c Light Company in Opposition to Petition of the Indiana Rail Road 

Company for Re onsideration of Decision No. 89" (iPL-i7), by first-class mail, postage 

prepaid, or by more expeditious means, upon all parties of record. The following persons 

were served by hand delivery or facsimile: 

Offi • of the Secretary 
Case Control Unit 
ATTN: STB Finance Dkt. 33388 
Surface Transportation Board 
Mercury Building 
1925 K Street, N.W. 
Washington, TC 20423-0001 
"UH.VND DEL' VERY 

Mr. Vernon Williams, Secretary 
Surface Transportation Board 
Mercury Building 
1925 KStr̂ ^et, N.W. 
Washington, DC 20423-0001 
VIA HAND DEI^IVERY 

David M. Konschnik, Director 
Office ot Proceedings 
Surface Transportation Board 
Mercury Building 
1925 K Street, N.W. 
Washington, DC 20423 
VIA HAND DELIVERY 

John V. Edwards Esq. 
Patricia Bruce, Esq 
Zuckert, Scoutt 

& Rasenberger. L.L.P. 
Brawner Building 
888 17Ui Street, N.W. 
Washington, DC 20006-3939 
VIA FACSIMILE 



Dre"' A. Harker, Esq. 
Paul T. Denis, Esq. 
Susan Cassidy, Esq. 
Dennis G. Lyons, Esq. 
Arnold & Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 
VIA FACSIMILE 

David A. Coburn, Esq. 
Steptoe & Johnson 
1330 Connecticut Avenue, N.W. 
Washington, DC 20036 
VIA FACSIMILE 

Gerald P. Norton, Esq. 
Harkins Cunningham 
BOO I9th Street, N.W. 
Suite 600 
Washington, DC 20036 
VIA FACSIMILE 

Brenda Durham 
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(203) 9IC-8. 'S0 

Soptember 1, 1998 

MIIL 

B R U S S E L S 

M O S C O W 

A L M A T Y 

L O N D O N 

Mr. Vernon A. Williams, Secretary 
Surface Transpor^ation Board 
1925 K Street, N.W., Sevcith F]oor 
Washington, DC 20423-00'1 SEH 02 

Re: CSX Corp./Norfolk Southern Corp. Control an 
Operating Leases/Agreement -- Conrail; Finance 
Docket No. 3?3 8fi 

Dear Secretary Williams: 

Enclosed are the o r i g i n a l and 2? copies of t h _ "Reply 
of Ind ianapolis Pow2r & Light Compaiy i n Opposition t o ' P e t i t i o n 
of the Indiana R a i l Road Company f o r Leave t o Intervene [Cut-of-
Time]'" (1P&L-I6) and "Rep.ly of Indianapolis Power I .ght 
Company i n Opi c s i t i o n to P e t i t i o n of the Indiana Rail Road 
Company f o r Reconsideration of Decision No. 89" (IPL-17) i n the 
above-referenced proceeding. Also .inclosed i s a 3.5" diske.-.te 
cont-ainini.: the Replies m WordPerfe:;t format, and three 
a d d i t i o n a l copies of the Replies f o r ti.ne-stamping and r e t u r n v i a 

OJflco of .ho Socretajy 

SEP 02 1998 
^ ^Part cf 
Public Record 

rcespecr.fully submitted, 

Michael F. McBride 
Attorney f o r Indianapolis Po^er & 

cc(w/encl.): a i l Parties of Record 
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IP&L-16 
LfNITED STATES OF AMERICA 

L^EPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORI AT!ON, l /IC, 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY ~ 
CONTROL AND OPERATING LEASES/AGREEMENTS -

CONRAiL INC. AND CONSOLIDATED RAIL CORPORATION 

REPLY OF INDIANAPOLIS POWER & LIGHT COMPANY IN OPPOSITION TO 
"PETITION OF THE INDIANA RAIL ROAD COMPANY 

FOR LEAVE TO INTERVENE (OUT-OF-TIMEl" 

Introduct. ,n a.id Summar.' 

Indianapolis Power &. Light Company ("IP!,") hcicby replies in opposition to the 

"Petition of The Indiana Raii Road Company for Leave to Intervene (INRD-1)," which is cl jarly 

out-of-time, and otherwise unjustified. INRD was aware of the possible effect of this proceeding 

on its interests for mo'-e than one year, and had numerous opportunities to seek to intervene if it 

fell it necessary to do so, yet it did not, even though its Chairman and Chief Executive Officer 

was a witness in the proceeding against IPL . Now that its parent, CSX, opposes the relief INRD 

seeks, INRD has bela ed' ' sought to intervene to rearf-e points CSX argued and lost. INRD 

makes no claim that it has new vidence or changed circumstances to present, but rather claims 

onl> that the Board made "matt.ial error." But any subsidiary of any losing party couki now 

claim the same thing; that is not a .eason to allow it to intervene. CSX and Norfo.'k Southem 

sought an expedited schedule in this proceeding, and have successfully opposed laf^-filed 



intervention requests fded long ago as untimely. CSX's subsidiary INRD should not now 

held to a different standard. In any event, the Board's Decision with respct to t».e matters raised 

by INRD on reconsideration was conect, as IPL explains in its separate Reply to ihat Petition. 

Discussion 

INRD's Petit'o." for Leave to Intervene should be denied tcr the following reasons: 

1. The Board ordered that notices of intent lo participate be fded on or before August 7, 

1V^7. not after its final Decision in 1998. Decision No. 6 at 5 (served May 30, i997)(setting "F 

f.i^ "une 23, 19v7] + 45 days [Lfi. Auga.st 7, 1997]" as the d le date for notices of intent to 

partif'ipate); see also Decision No. ''6 at 2 (' .Movants indicate that their original jury verdict was 

rendered on September 9,1997, but tht^ have made no showing why they could not have 

appeared and made tneir alleged safety claims by the October 21,1997 deadline."). 'ATiile the 

Board many months a? J granted requests for modest extensions of time to participate to entities 

who were engaged in settlenî nt discussions (see Decision No. 50), the Board der 'ed previous 

intervention requests that wcr. lied n.onths ago and well before th^ June 3-4, 1998 oral 

aigument, even as to parties who claimed that they were not aware previously of the impact of 

the proceeding on their interests. Decision No. 82 at 2 ("Movants maintain that they had no 

notice of our deadlines.... In these circumstances, we mm t affirm our conclusior that movants' 

request to intervene, filed more than 5 mon'hs afte/ the October 21, i997 deailine, is too late.").' 

2. Perhaps the most notable example of such a party was CONSOL, which sought leave 

to intervene on the ground that then-failure (in early April 1998) of NS and CSX to agree on the 

^ In contrast, the Board granted several requests for leave to .lie notices of intent to 
participate that » ere filed a relatively short tinier after August 7, 1997. Decision No. 43 at 1-
2; sec also Decision N'U 57 at 4 (granting petition for leave to intervene filed October 17, 1997 
by 24 members of Congress); but see Decision No. 21 at 2 (denying a request for more time to 
participate because of "the expedited procedural schedule adopted in this proceeding"). 



operation of the Monongahela coal lines was a change of circumstances ja«!tifying late 

intervention The Board denied CONSOL's Petition, holding both that it was too late (even 

though filed in April 9,1998 long ago and almost two montiis before oral argument, but because 

it had "not shown extraordinary or compelling reasons for permitting it to participate now") and 

also because CONSOL is 50-percent owned by DuPont, apparently because DuPont was 

aware long before of the impa;:t of this proceeding on its interests. Decision No. 77 at 2 & 

n.5; see also Decision No. 79 at 2 (denying Cyprus Amax's Petition for Lea\e to Intervene on the 

ground that the issues Cyprus \u\ux and 'JONSOL vs ished to r̂ ŝe were raiued by other parties 

and \.ould ne assessed by die Board). INRD is in a far worse posture than CONSO^ to argue 

that it should now ~ after the fin«l Lwcisior; of the P jard a^nroving the transac ion Jiat its 

parent, CSX, commenced ~ b; allowed to intervene in cut-of-time, because INRD does not 

allege any change of circunstani es or new evidence, but merely "material err'»r," about the same 

mat.ers which have b"en at issue for most of this proceeding, and because INRD is 89-percent 

owned by CSX, one of the pri.nary Applicants in this proceeding. There is simply uo 

conceivable basis for denying CONSOL's Petition, and granting INRD's Petition, when INRD 

(1) has no excuse lOr not having intervened to protect its intê -ests long ago. whe-eas CONSOL 

arguably haa good cause for its delay, and (2) INRL is 89-percent owned by CSX, which clearly 

has known at every sta<?e of the possible risl to RsRD's interests herein. 

3. iNRD also cannot, and does not, claim to have been unaware of the potential impact 

of this proceeding on its interests. In fact, in August 1997, counsel for IPL sought discovery 

information fioi.i INRD, which counsel for CSX, acting for INRD, opposed, but which requests 



were pennittcd, compelling INRD to produce information in disco eiy.̂  Thus, for OVVT one 

year INRD must have teen aware that its interests were at nsk in this proceeding. Yet, it did not 

intervene at th-'t ti'ne. 

4. On October 21, 1997, as INRD concedes, IPL filed C .mments (ACE, eJ.̂ '. 18) and 

Supplemental Comments (IF«feL-3) that put INRD's interests at issue in the proceeding. Through 

C5'X, INRD's parent conpany, INRD knew or -s deemed to have known of the potential effect 

that IPL's requested conditions might have on it. Yet it did not i-eek leave 'o intervene promptly 

thereafter. 

5. On the sane day, October 21, 1997, Indiana Southern Railroad filed a responsive 

application (lSRR-4) seeking, inter alia, direct access tc IPL's Stout Plant, and the Department of 

Justice filed comments aii i evidence supporting treatment of IPL's Stout Plant as a '2 to 1" 

facility and advocating that the Board adopt a competitive remedy for IPL as a consequence. 

INRD knew or should have known of those pleadings, yei it did not ntervene at that time to 

protect its interests. 

6. CSX submitted rebuttal testimony fro'n INRD Chairman, CEO, and President 

Hoback^ with Its filing of December 15, 1997. CSX/NS-177, Vol. 2A, Hoback V.S. pt 194-202 . 

' In fact, at that time counsel for CSX argued that CSX did not control K '̂RD except 
for financial control. IP&L-3, £x 5, Tr. 20-22, Sept. 25, 1997 Discovery Conf CSX did not 
appea! thai determination by Judge Leveuihal, and now INRD concedes that CSX does control 
it. INRD-2 at 2 n.3. Had CSX conceded the point a year ago, the Board and IPL could have 
been spared the need to address the issue. 

^ Although INRD states that "[t]he remaining 11% of the stock in Midland United 
Corporation is owned by interests not affiliated with CSXT," Petition for Leave to Intervene at 
2, for clarity the Board should be aware that the 11 % of the stock not owned by CSX is owned 
hy Mr. Hoback, who is clearly affiliated with CSX for purposes of uhis proceeding. 
Moreover, CSX employees occupy 3 of the 5 seats on the Board of Directors of INRD. 



Plainly, by that time, and obviously long before, INRD knew that its interests ' ore potential'- at 

risk in the proceeding. Yet, it did not seek leave to intervene at that time. 

7. Mr. Hoback was depose n January 9,1998 by counsel for Indiana Southern 

Railroad Company, IPL, and the Department of Justice. Much of the depositio i was consumed 

with questions and msv. ers about the various matters IN'ID now seeks to have the Board 

address. Yet, INRD dH not seek leave to intervene at Lhat time Indeed, despite previous claims 

that I>;RD was not subject to the control of CSX except financially, Mr. Hoback chose to be 

defended at thr: deposition by one of the counsel of record for CSX from Arnold «& Porter, rather 

than th" counsel INRD now has retained. That again was Mr. Hoback's choice, but it 

demonstrates that INRD's intere' ts were bei.ng defended by CSX, and that INRD chose not to 

appear separately at that time. 

8. On January 14, 1998, ISSR filed rebuttal evidence (ISRR-9) in support of its 

Responsive Application, which included a Verified Statement from an IPL Witness, Mr. Michael 

A. Weaver, Man .ger of IPL's Fuel Supply Organization, supporting direct access for ISRR to the 

Stout Plant. While INRD implies in its two Petitions that IPL did not support direct access to the 

Stou*. Plant, the faCi is that, once ISRR filed its Responsive Application seeking precisely that, 

IPL supported ISRR in seeking that relief IPL also supported direct access for NS to INRD in 

its October 21, 1997 Supplemental COP ênts of which INRD's Petitions quote only selectively. 

IP&L-3 at 18-27. In otiier words, at the timw IPL filed those S applemental Conunents, it did not 

know that ISRR would seek direct access to its Stout Plant, so IPL sought such access for NS, to 

maintain its existing, rail-to-rail competition at the Stout Plant. However, once it was known to 

IPL that ISRR would seek such access. IPL supported it, includiiit In the rebuttal evidence filed 

by ISRR, and in IPL's Supplemental Brief (IPL-11). It is simply a fallacy for INRD to suggest 



Jiat IPL only sought or claimed rail-to-rail competition at Stout because of the possibility of a 

"build out" to that Plant. Yei, INRD die. not seek to intervene at the lime that ISRR filed its 

rebuttal evidence, again seeking direct access to Stout. 

9. In February 1998, IPL and ISRR, along with the Department of Justice, filed Briefs 

advocating direct access from one or more rail carriers other than INRD into the Stout Plant. 

INRD knew or should have known about those Briefs, yet it did not seek leave to intervene at 

that time to protect irj interests. 

10. On June 1, 1998, CSX uled a Notice of Intent to accept additional conditions with 

respect to IPL's :oncems. Included in the filing was an earlier joint letter froi.: CSX and Mr. 

Hoback for INRD to IPL offering it relief at Stout. INRD allowed CSX to mrke that filing on 

behalf cT'̂ SX and (implicitly) on behalf of INRD, even though INRD was a separate signatorj' 

on the joint letter. INRD did not seek leave to intervene at that time to protect its interests. 

11. At the oral argument in these proceedings on June 4, 1998, counsel for CSX 

appeared on behalf of CSX and (implicitly ) INRD, again demonstrating that INRD chose to 

have CSX defend its interests, rather than appear on its own behalf There was nothing 

inappropriate about INRD's choice to appear in this proceeding through CSX's excellent counsel, 

but that was a chclce that it made. It did not seek leave to inter̂ '̂ ine at that time to appear on its 

own behalf even after counsel for IPL filed ' Motion to Strike the June 1,1998 Notice and 

Exhibits filed by CSX, including the joint letter frum CSX and INRD (CSX-152).* 

12. On June 8, 1998, the Board met in open Voting Conference to d scuss the conditions 

it would adopt to the proposed transaction, and indicated that it would adopt conditions to 

V.ithough IPL succ-ssftilly moved to strike CSX-152, the Board allowed CSX to make 
an offer to IPL, at the oral argument, repe?.;ing the offer in the joint letter. CSX did so. 



preserve rail-to-rail competition at the S out Plant. Counsel for CSX, who presumably was still 

appearing (at least implicitly) on behalf of INRD, was present, and Uius INRD knew or is 

deen ed to have known of the Board's determination. Yet, INRD did not seek leave to intervene 

at that time. 

13. Finally, on Augu-̂ t 12, 1998, at the same time that INRD suddenly sought leave to 

appear separately in this proceeding, CSX itself has sought reconsideration in two separate 

Petitions, neither of which addresses the issues llsRD addresses in its own Petitions for Leave to 

Intervene and for Reconsideration (INRD-1 and -2). There Is no reason that CSX could not have 

addressed those issues itsel.", having defended INRD throughout the proceedi ig, through the 

saiTie counsel (and obviously with the consent of both CSX and INRD). 

14. Thus, for over one year, INRD's interests have been at risk in this proceeding, yet it 

chose, with knowledge of the proceeding and the fact that its i-̂ terests were at stake, not to 

intervene and appear separately. For some leason, INRD now seeks leave, more than one year 

out-of-time, to do so, with no good cause for having waited so long. Its excuse seems to be that 

CSX opposes its effort to intervene (Petition at 7-8) and the substantive relief it seeks 

("INRD understands that CSX does not support thir petition or the positions taken 

therein."). But that is no excuse for granting the relief but rather a reason to deny it. If CSX 

does not believe that the Board's decision merits reconsideration, the Board can be confident that 

it need not permit CSX's subsidiary to intervene in order to argue to the contrary. Indeed, the 

admission by INRD demonstrates that CSX could have, but chose not to, seek reconsideration on 

the grounds pressed by INRD, and CSX should not, therefcr.% be allowed indirectly (and perhaps 

over its objection) to seek relief it chose not to seek. In fact, since INRD concedes it is subject to 

CSX's control (INRD-2 at 2 n.3) ("CSXT, thus, is in a position to cause INRD to grant the 



tra. kage rights in question to NS."), CSX could grant NS the very the trackage rights INRD 

opposes, thus rendeiing wholly uruiecess^ the Board's action. In the circumstances, there are 

ample reasons to conclude that INRD should not be allowed to raise issues on reconsideration 

that CSX not only chose not to raise, but in fact opposes. 

15. Of all entities who might claim justification for late intervention in this proceeding, 

the foregoing his*jry den onstrates that INRD probably has the wors' case that any non-party 

could have. There is simply no reason that every other party should be held to the Board's long-

prescribed .schedule, but to let a subsidiary of one of the primary Applicants intervene out-of-

time - especially when it is over one year out-of-time. 

16. In any e/eni, INRD seeks to raise the same tired argumentr. that CSX has espoused 

throughout this proceeding bout why IPL allegedly does not enjoy rail-to-rail competition at its 

Stout Plant. The Board has heard all of those arguments at great length from CSX which also 

retained other Witnesses to address the Stout Plant's circumstan:'C3. Sse, CSX/NS-177, 

Vol. 2B, Vaninetti V.S. at 500-22. INRD has thus had every opportunity to have the Board 

address whatever evidence and arguments it wished to raise, and has (through CSX) in fact done 

so. 

17. In the circumstances, there is not a scintilla oi good cause for INRD's extraordinarily 

late filing. The Board, having denie i other late-filed requests to intervene that were filed much 

earlier in the proceeding, cannot now grant INRD's Petition for Leave to Intervene without 

adopting a double standard, one for Applicants (and their subsidiaries), the other for everyone 

else. 

18. Moreover, there is nothing to distinguish INRD from any other entity that is now 

disappointed by the results of the Board's Decision No. 89. Should any subsidiary or minority 



shareholder of a party now be allowed to intervene, if either is imhappy with the outcome? 

Surely not, or the Board's interest in expediting this proceeding for the benefit of CSX and NS, 

and at their request, would be totally undermined. INRD, as a subsidiary of CSX, is bound by 

CSX's election to seek expedi'ed relief oppose others' late interventions, and seek finality so 

that it can close the transaction and get on with implementing it. As a subsidiary o*'CSX, INRD 

(and, indirectly, CSX, as its 89-percent owned majority shareholder) should not be allowed to 

have it both ways, seeking relief it purportedly opposes. 

Conclusion 

Accordinglv, for good cause shown, INRD's extraordinarily late-filed "Petition for Leave 

to Intervene" should be denied, vs the Board has done with intervention requests filed months 

ago. 

Respectfully submitted, 

Michael F. McBride 
Brenda Durham 
LeBoeuf, Lamb, Greene & MacRae, L.L.P. 
1875 Connecticut Avenue, N.W. 
Suite 1200 
Washington, D.C. 20009-5728 
Telephone: (202) 986-8000 
Facsimile: (202)986-8102 

Attorneys for Indianapolis Power & Lieht Company 

Dated: September 1, 1998 
Due Date: September 1, 1998 
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Septembtr 1, 1998 

omc9 of the S«icretaiy 
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Public Record 

Honorable Vemon A Williams 
Office of * le Secreta* y 
Case Control Branch 
ATTN: STB Financ Docket No. 33388 
Surface Transpcrtation Board 
1925 K Strtet, N.W. 
Washington, D C. 204.?3-0001 

Re: CSX^ Corporation < .\d CSX Transportation Inc., Norfolk Southem 
Corpr<ration and Norfolk Southem Railway Company — Control and Operating 
Leases/Agreements -- Conrail Inc. and Consolid ted Kail Corporation 
Finance Docket No. 33388 

Dear Sir: 

Enclosed are an original nAd twenty five (25) copies of the Reply of the City of 
Cleveland, Ohio to Petition for Reconsideration of Decision No. 89 in the above 
referenced proceediiig. 1 am also enclosing an additional copy for date stamp and 
return with our messenge r. Plea? e note that a diskette m Microsoft Word 97 format is 
also •inclosed. 

Thank you. 

Sincerely, 

Charles A. Sptttiklnik, 

F^iclosurc 



CLEV-21 
Before the 

SURFACE TRANSPORTATION BO'»'?D 
Washirgton, D.C. 20423 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation I 
Norfolk Southem Corporation and 

Norfolk Southem Railway Company 
- Control and Operating Leases/Agreements 
Conrail In';, and Consolidated Rail Corporation 

REPLY OF THB CITY OF CLEVELAND, OHIO 
TO PETITION FOR RECONSIDERATION OF DECISION NO. 89 

The City of Cleveland, Oh^j, hereby submits this reply to the Petition for 

Reconsideration of Applicants CSX Corporation, CSX Transportabon, Inc., Norfolk 

Southem Corpoi.Htion, and Norfolk Southem Railway Company (CSX/NS-209)'. One 

of the issues Applicants raise in their Petition concerns the location of Wneel Impact 

Load Detectors ('WILD") in the greats Cleveland area. Applicants seek discretion in 

determining the placement of the WILD on CSX line on the west side of the City (the 

"WILD-west"), and seek authorisation to install le WIL.O on the CSX line on the east 

side (the "WILD-cast") approximately uixty miles to the east in West Springfield, PA. 

Cleveland agrees vdth CSX on tlie WILD-east, and agrees that CSX should have 

• iiscretion as the placeniei t of the WILD west, but within carefully defined limits. 

' In this Reply, CSX Corporation, CSX Transportation, Inc., NorfoU. Southem Corporation, and 
Norfolk Southem Railway Company are collectively referred to as "Applicai.ts"; CSX Corporation and 
CSX Transportation. Inc. are collectively referred to as "CSX"; and Norfolk Southem Corporation and 
Norfolk. Southem Railway Company are colle cively referred to as "NS". 



The WILDs are intended, according to the Final Environmental Impact 

Statement, to be part of ian early warning ling around the Citj' that, along with other 

devises, '.vill reduce the probability of freight train accidents end hazardous mat< .ials 

incidents tiy detecting h»gh wide, and shifted leads; defective wherl bearings; dr-^ging 

equipment; ard other possible defects that could contribute to ar. accident." Final 

Enviror mental Impact Statement ("FFIS"), vol. -V-sp'tr 7 at 7-43. Other elements 

of this protective ring include hot bearing detectors, dragging equipment detectors 

and shifted load/high-wide iniicators. Id. at 7-46. 

Cleveland agrees that lelying on the WILD that is located sixty miles away, 

-ather than requiring a new WILD-f st '^thin the 20 mde limit ordered in the FEIS 

and Decision No. b9 (Appendix Q 408-409) is appropriate. With respect to the 

WILD-west, CSXT sev'̂ v, discretion as to its placement 01 the Bere- - Greenwich line. 

The City agrees that CSX jhcjld be allowed to use its expertise to determine the 

appropriate .placement for the WILO-west, ant that the WILL-^ast can be Iccated at 

West Springfield, PA, with two important limitations: 

(1) The distance of the WILD-west from the City should be nc greater 

than 60 miles. To the best of Cleveland's understanding, this will 

give CSX substantial flexibility in determining where to place the 

WILD-west on this line segment. 

(2) Applicants should be required to place a WILD, or any of the othei 

devises required to provide the early warning ring around the 

Jity, on both tracks where there are double tracks over which 
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trains can be operated in both directions. Condition 26(C) in the 

FEI3, as adopted in Decision No. 89, requiies Applicants to place 

WILDs and the other listed devises to "scan all their traJ-as 

entering the Greater Cleveland area.' Decision No. 89, App. Q at 

408. If the line segments on which the WILDs and other devises 

are placed are double •^ack lines, and if each track is 

automatically signaled in a way that permits operatio)^ in either 

direction, Applicants can not pla'e the WILD or other dexise on 

only one oi those tracks. If the predominant use of a track is for 

n ovem^nt in a particular direction, that does not remove the 

possibility that a train could be moving towards the Citj' on the 

line other than the one usually used and that a defect on a train 

on that linr would escape detection. Placement of WILDS and 

other early 'vaminj^ devises or: both tracks will guarantee that all 

trains entering the City and its environs will be scanned by the 

devises ir stalled in accordance with Condition 26(C). 

CONCLUSION 

Cleveland does not object to the changes sought in Condition 26(C), as 

long as ttie WILD-west is not placed further tv/ay than Greenwich, Ohio, thus 

providing the protection that the early detection ring is intendea to provide. 

Moreover, when demonstrating compliance with this Condition, Applicants 

should be required to demonstra .e that ti:e location they select will meet the 



objective of scannins; all trains entering the Greater Cleveland area, not ji.ist 

those moving m the predominant direction on a double track line. Subject to 

tl-ie Applica its' fulfilling these conditions, Cleveland does not cp -̂ose the relief 

requested with respect to Condition 26(C). 

Respectfully submittc 

Sylvester Summers, Jr. 
Director of Law 

Richai d Horvatlv 
Assistant Director of Law 

City of Cleveland 
Department of Law - Room 106 
601 Lake3ide Avenue 
Cleveland, Ohio 44114 
(216) 664-280'i 

Robert P. voro I 
Cha-les A. Spit 
Tamie Palter Rennert 

Ri. jhel Danish Campbell 
HOPKINS & SLT^/ER 
888 16th Stree., H.W. 
Washington, D.C. 20006 
(202) 835-8000 

Dated: September 1, 1998 Counsel for the City of Cleveland, Ohio 
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CERTIFICATE OF SERVICE 

I hereby certilS' that on S»'pteml ' -r 1, 1998, a cop y of the foregoing Reply of th t 

City of Cleveland, Ohio to Petition For Reconsideration of Decision No. 89 was served 

by hand delivery upon th'c following: 

The Honorable Jacob Leventhal 
Administradve Law Judge 
Federal Energy Regulatoty Commission 
888 First Street, N E., Suite 1 iF 
Washington, D.C. 20426 

John M. Nannes 
Skadden, Arps, Slate, Meagher & 

Flom L.L.P. 
1440 New York Avenue, N.W. 
Washington, D.C. 20005-2111 

Samuel M. Sipe, Jr. 
Steptoe 86 Johnson L.L.P. 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Richard A. Allen 
John V. Edwards 
Zuckert, Scoutt fls Rasenberger, L.L.P. 
888 Seventeenth Street, N.W., Su'te 600 
Washington, D.C. 20006-3939 

Dennis G. Lyons 
Drew A. Harker 
Amoid 86 Farter 
555 12'h Street, N.W. 
Washington, D.C. 2000'r-1202 

Pf»ul A. Cur.rJngham 
H. rkins Cunningham 
1110 Nineteenth Street, N.W., Suite 600 
Washington, D.C. 20036 

and by first class mail, post-ige pre-paid upon all other Parties of Record in this 

proceeding. 

Charles A. Spi 
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NLS-10 

BEFORE TIIE 
SURFACE TRANSPORTATION BOARD 

Finance Docl et No. 33-;88 

CSX CORPOIL\TION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION ,\ND 
NORFOL'C SOUTHERN RAILWAY COMP/JJY 

-CONTROL ATJD OPERATING LEASES/AGREEMENTS~ 
CONRAIL I>'C AND CONSOL 'DATED RAIL CO U»ORATION 

RECEIVED 
SEP 1 1998 

M*iL / X,' 
MANAGEMENT ' • 

RESPONSE OF NATIONAL LIME AND STOISE COMPANY ( 
TO PRIMARY APPLICANTS' PETITION FOR RECONSIL-ERATION 

Pursuant \o 49 C F R. § 1101 ) 3(a) (199T,, National Lime & Stone Company (National) 

hereby responds to the F.equest for Reconsideration the Primary Applicants filed on August 12, 

1998. In Decision No 89, the Surface Transoortation Boara i,Doard) recognized that the Primaty 

Applicants' acouisition of Cor'-ail would hav». an adverse impact on National, in Paragraph 43 of 

Decision No. 89, the Board imposed a merger conditior purportedly designed to ameliorate this 

adverse impact. In two filings with the Board, one subwittt prior to the lune 8, 1998 voting 

conference and one filed on June 18, 1998, National explained in deti'il that the condition imposed 

by the Board alleviates only a small f.o-tioii of the harm National will experience as a result of the 

Conrail a,'quisition. 

Despite the unsupportably narrow condition imposed in favor of National, the Primaty 

Applicants seek through their Petition for Reconsideration to limit the condition still further. The 

Primaty Applicants claim that the Board shou)-! limit the duration cf the condition to five years. 

The Board should reject the Primaty Applicants' request. As it stands, the condition imposed in 

Paragraph 43 of Decision No. 89 fails to achieve the Board's stated goal of preventing National 
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from exp<;riencing a loss of essential service Granting the Primaty Applicants' request to impose 

a five-year time lir lit would c ily magnify the inadequacy of*' e Board's condition. 

L Background 

Through the submission of substantial record evidence. National established that the "one 

to two" effects cf the Conrail transaction as proposed wouid rob National of adequate 

transportation service. See June 4, 1998 Oral Argument Transcript (at pp 130-31) and MLS-2 

(National's October 23, 199 / Protest and Request for Condiiioiis and the atiached Verified 

Statement of Ronald Kmse) During oral argument oefore ĥe Board on June 4, 1998 National 

statCx̂  its request for conditions in clear te-^s: "National only asks that the status quo \te 

maintaired. We plead that the Board order the Applica,nts to negotiate with National the 

arrangements needed to assuic the continuation of the single-line service that is the lifeblood of 

National's business, and required by National's customers to obtain necessaty ind v atrial minerals at 

reasonable costs." June 4, 1998 Oral Argument Transcript, at p. 131. 

In support of this request. National explained the importance to National's business o:' 

existing single-line movements from both Bucyrus ̂ Spore) and Ca.ey, Ohio to points in eastem 

Ohio, Pennsylvania and West Virginia. As explained in National's prior pleadings. National 

currently relies (n single-line service from (Jonrail (1) to ship industrial minenils from Caiey to 

eastem markets, and (2) t •> ship aggreyaies froir Bucyrus to eastem markets. If National "were 

faced with the prospect of'two line hauls' fro:n Carey and Bucyrus to points east of Crestline, 

Ohio, it would suffer the loss of al! business currently shipped by Com ail from these locations[.]" 

NI .3-2, Kruse VS at p. 6. In addition, .lo other form of transp ort -• incli"ling joint-line ••ail 

movements or trucking -- is a viable alternative to National's existing single-line service from 
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Conrail because of inc i eases in costs and reductions in reliability and quality of service that would 

attend these other forms of transport. 14. 

In their rebuiial argument at oral argument, counsel for th« Primaty Applicints fcr the first 

time made several sweepi ig claims that appears i directly to address National's protest f i 

request for conditions. Richard Allen, Esq., speaking for Norfolk Southern, stated: 

With respec* io the three O.̂ io et̂ -ne * "[.pers that lave 
presented request for conditions in tiiis case, we have hao 
discissions with them with respect to their problems and have tried 
vety hard to work out :heir problems. We have not succeeded in 
reaching an agr .̂ ment with all of them. 

Howeve', for perfectly valid and independent commfTcial 
reasons, Norfolk Southern and CSX concluded ĥat, well, irdeed, if 
a reciprocal grant ~ noi a r-̂ ciprocal, but a grant to each other of 
ope ating rights would make sense, a grant to each other of 
operating rights that would pern it one or the other of them to 
continue providing single-lir.' service to those hree shipptis on tHe 
— for tne movements that they are currently moving, would make 
sense to botH • if o ir railroads. 

June 4, I99i5 Oral Argument Tranr.cnpt, at pp. 371- 73 (emphasis added). 

In a June 6, 1998 letter, the Primaty Applicants unilaterally filed sevt ral "proffered 

conditions" purportedly designed to address the protests and requests for conditions submitted bv 

various parties. One such proffered condition was an unexecutjd "Settlement Agreement" 

between Norfolk Southem, CSX, Wyandot, National and Martin Marietta Materials, Inc. 

(MMM). The June 6, 1998 letter indicated that this profFci cf conditions was being extcided to 

National Wyandot and MMM "regardless of whether they agree to such Agreement or not." 

Because the Pr maty Applicants seived this document on National by regular mail. National did 

not receive a y of the Applicants' proffer until after the Board's June 8, i598 voting 

conference. 
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The proffered condition slates that NS v/ill grant CSX "operational n^ts between 

Crestline and Wooster" sc that ^SX m.ay provide "the fiinctiofial cq;'ivalent of single-line service 

lo National's aggregate traffic beiwecn Spore and Wooster." The p.-offered condition then 

imposes: 

1. 3 volume requirement (only shipments via 40-car unit trains or blocks are covered, 

not National's current shipaient*' of less than 40 cars); 

2. a produ-̂ t limit (only aggregate shipments are cc vered, not National's industrial 

mineral shipments), and 

3. a duration limit (the offer covers only five years, whereas National had an 

opportunity to secure single-line service for these movements from Conrail so long 

â  Conrail remained in operation). 

.As explained in two prior submissions by National to the Board (NLS-8 and NLS-9), the 

proffered conuition falls far short of the Primaty Applicants' claim at oral argument that the 

condition "would permit one or the other of them to continue providing single-line service to 

those three shippers on th , — for the movements that they are currently moving[.J" The Primaty 

Applicants' commitment covers just one of National's five existing Conrail si/igle-line movements. 

The proffered condition loaves unremedied National's loss of the existing single- Sine movement of 

limestone aggregate from Buryrus to Weirton Steel Company in Weirton, West Virginia. Sgg 

NLS-2. pp. 8-9. Tne condition also fails to address National's existing movements of lime and 

limestone-based industrial minerals via Conrail from Carey to (i) We'rton, West Virginia; (2) 

Meadville, Pennsylvania, and (3) Maitms Ferry, Ohio. Id, at pp. 7-8. 

Nevertheless, in Decision No. 89, the Board adopted the volume and product limits set 

out in the Primaty Applicant:' proffer, even though the record contains no evidence to suppoit the 
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condition Applicant" sought to cram down on National the eleventh hour in order to avoid 

imposition by the Board of conditions that would more fully protect National from .larm. 

Without explanation, the Board accepted most of what t!ie Applicants proposed, but did not 

adopt the proposed duration iimii. 

O. The record in this proceeding does not support the limits already imposed on the 
condition requested by National, much less the additional "duration" AtoxX. the 
Primary Applicants now seek. 

National's request for a condition preserving its exif ling single-line oervicfc for two 

agg.'̂ egate n ovements ,"rori Bucyrus and three industrial rrineral movements from Carey .satisfies 

each of the Board's requirements for granting conditions. See 49 FR. § 1180. l(dXl) (1997). 

National's plea xor nreseivp.tion of .':'ngle-line service. (I) was directly related to the harmfiil 

effects of the Conrail tt msaction ~ the loss of single-line service; (2) was designed to enable 

National to receive adequate service in the form of continued single-line service; (3) \vould net 

have posed unreasonable operating or other problems for the Primaty applicants, and (4) would 

not have fru.ŝ rated the ability of the Primaty Applicants to obtain antic: jatcd public benefits. Seg 

NLS-6, National's Brief in Support of Protest and Request for Conditions, pp. 9-29. The Primaty 

Applicants never submitted any evid îice *.o rebut National's showing that a condition requiring 

continuation of single-line service for National was necessaty and appropriate under the j."'.oard's 

governing standards. 

Instead of addressi- ̂  the merits of National's request for conditions, the Pri.narj 

Applicants have relied on a generalized and unsupported assertion that providing single-lit;; 

service for each of the four remaining National movements at issue would be operationally 

infeasible. The Primaty Applicants presented no evidence whatsoever in support of this claim. 

See di.scussion NLS-c op 25-29. On this issue, the Board in Decision No. 89 improperly relied 

W.iOREOOl: 196337 l.WPD 5 



upon the .\pplicants' bare assertions, the Board has failed to point to any record evidence to 

support its conclusion that the specif.c single-line movements proposed by National will interf'jre 

with the Primaty Applicants' post-traisaction .»peraiions. 

The Board also tailed to point to substantial record evidence to support its conclusion thai 

the loss of sinyle-line service tor National's three movements of industrial minerals from Carey 

would not injure National. As notid. National is the only party that submitted evidence on the 

issue of how the loss of single-line service for these mov. ments would impac National In 

addition. National's presentation )f evidence showing that National would receive no benefits 

from the transaction through the creition of new single-line movements stands unrebutted. The 

Primaty Applicants submitted a few conciusoty sent(;nces regarding the alleged differences 

between industiial minerals and aggregates in response to the allegations of another shipper, 

Martin Marietta Materials, Inc See CSX/NS-176, Rebuttal Verified Statement of John 1. Moon 

at p. 6. But the only witness presented ty the Pr naty Applicants to address National's 

circu.Tistonces specifically never made a distiiicti(.'>n between aggregate movements and industn.al 

mineral movements and nevei evaluated the impact of the transaction on National if the conditions 

National sought were not imposed. See discussion M.S-6. pp. 14-15. The Board's finding that 

Natio 111 will not be injured by the loss of single-line service •or the three movements of industrial 

minerals from Carey's not based on substantial record evidence ' 

I Because the Board's action will result in a reduction in the quality and pricing of National's 
existing service. Decision No. 89 also is inconsistent with Chairman Morgan's claim that: 

By preserving the settlements of many railroads and shippers such 
as coal and utility shippers, whiie imposing conditions to assist 
others such as aggregd.es shippers, and smaller railroads that 
provide important services, our decision ensures that, overall, 
shippers will be better off after the merger than they were before, 
and that none will have less service than they had bef -re. 

(continued..) 
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In their Petition for Reconsideration, the Primaty Applicants once again ask the Board to 

act in the Applicants' favor without presenting any evidcutiaty basis for such action. The Primwy 

Applicants argue that their unilateral proffer to National was subject to a five-year time limit, anc 

that the Board's decision not to adhere strictly to the Primary Applicants' unilateral offer sĥ îud be 

recont'dered. Und - the Boar("s regulations, a petition for reconsideration will be granted only 

upcn a showing of new evidence, ciianged circumstances, or material error. 49 C.F.R. 

§ 1115.3(bj (1997). The Primaty Applicants, in their Petition for Reconsideration, do not address 

these standards and cannot satisfy them. 

The Primaty Applicants' incorrectly assert that the Board's condition with respect to 

existing m.o' ements was intended to last for only five years because the condition is based on the 

Applicants'"offer " CSX/NS-209 at p. 14 The Primaty Applicants conveniently ignore that the 

offer tlisy made at oral argument was significantly broader than the written o. fer they later 

tendf d to the Board See Decision No. 89 at p. T K n 172. In its decision, the Board imposed a 

condition requiring the Applicants "to provide single-line service for all existing movements of 

aggregates as offered at oral argument[.]" Id at p. 111. Then, without explanation or support, 

the Board k rgely undermined that condition by imposing the volume and product limitations set 

out in the Applicants' unilateral "proffered condition." Id, However, the Board did not impose 

the five-year time liniu set out in the proffered condition. Indeed, in NLS-9, National had argued 

that the Board shoi>ld no impose any of the limitations set out in the unilateral proffered 

c.-̂ ndition. Thus, the Board's refusal to adopt the five-year lim-* was not inadvertent and there is 

no need or basis for clarifying the duration of the condition. 

' (..continued^ 
Decision No. 89 at p. 187 (emphasis added). 
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Granting the "clarificaiion" demanded by the Prit.iaty Applicants' would constitute an 

abdi'jation of thv Board's statutorily mandated role as decisionmaker. As with each of the other 

limits on the proffered cî ndition, the Primary Applicants claim that their unilateral business 

judgements must govern the terms and conditions of the remedy purportedly designed to protect 

National.̂  According to the .Applicants, any fiirther effort to preserve Nation?J's access to 

existing single-line service constitutes a "dead-hand" condition that undermines the Applicants' 

transaction, CSX/NS-209 at p 16, yet the Primaty Applicants have to this day never offered .ny 

explanation as to how the conditions National sought or the much narrower condition the Board 

imposed would impede the Primaty Applicants' operations. As National explained in its prior 

submission vNLS-9), any condition should stay in effect at least for an initial period of five years. 

The condition should then remain in force until the Primaty Applicants ob;ain permission from the 

Board to abandon service to National, just as Coi.rail would have to have done. 

In sum, the Board erred when it accepted the Primaty Applicants' unsupported assertions 

regarding the limits or. the condition imposed with respe;t to National in Decision No. 89. The 

Board should not compound the errors of Decision No. 89 by limiting the narrow relief the Board 

granted National still fiirther based solely on the Primaty Applicants' bald f>ced assertions at this 

stage of the proceeding. The Board should not so quickly forget Mr. Allen's empty promise at 

oral argument that all of National's current si,igle-lin^ movements would be continued. The 

proffer the Primaty Applicants made a few days later, most of which the Board adopted without a 

foundation in substantial ev.dence, was a far cty from th it misleading statement The Board 

should do no further harm. 

"'f there is econom'c justification for the railroads to provide run-through operations or 
pre-blocking arrangements beyond the lifetime of the Cor.dit'on, or in cases not provide-
for in the Condition, surely they will[.]" CSX/NS-209 at p. 16. 
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WHEREFORE, for the reasons stated above. National respectfully requests tliat the Board 

reject the Primaty Applicants' Petition for Reconsideration. 

spectflilly submitted. 

Thomas W. Palmer 
Clare K. Smith 
MARSHALL & MELHORN 
Four Seagate 
Eighth Floor 
Toledo, Ohio 43604 
419.249.7100-voice 
419.249.7151-fax 

CLrk Evans Downs 
Kenneth B. Drver 
JONES, DAY, REAVIS & POGUE 
1450 G Street, N.W. 
Washington. D C. 20005-2088 
202.879.3939.voice 
202.737.5906-fax 

Counsel for 
September 1, 1998 NATIONAL LIME & STONE COMPANY 
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CERTIFICATE OF SERVICE 

* I certify that I will cause today to be served a conformed copy of the foregoing "Response 

of National Lime and Stone Company to Primaty Applicants' Petition for Reconaderation," filed 

in Finance Docket No. 33388, by first class mail, oroperiy addressed with postage prepaid, or 

more expeditious manner of delivety, upon all persons required to be served as set forth in 49 

C.F.R. § 1180.(d), namely: 

(i) The applicants; 

(ii) The Sccretaty of the United States Department of Transportation (Docktt Clerk, 

Office of Chief Counsel, Fede;al Railroad Administration, Room 5101,400 7th Street, S.W, 

Washington, D C. 20590), 

t\i) The Attorney General of the United States; 

(iv) Judge Jacob Leventhal; and 

(v) All parties of record in Finance Docket 33388. 

Dated at Washington, D C , this 1st day of September, 1998. 

Kenneth Driver 
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:02) 618-2000 

TELECOPIER (202) 628-2011 

September 1. 1998 

/ 9^ y D / 

BY HAND 

Honorable Vemon A. Williams 
Secretaty 
Surface Transportation Board 
1925 K Street, NW 
Washington, D.C. 20423-0001 

Milt 
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Re: Finance Docktt No, 33388. CSX Corporation and CSX Transportation. 
Inc.. Norfolk SoiJtnem Corporation and Norfolk Southern Railw?" 
Compjriy — Control and Operating Leases/Agreements -- Conrail Inc. and 
Consolidated Rail Corporation 

Deal- Secretaty Williams: 

Enclosed for filing with the Surface Transpcnation Board (the "Board") i he 
above-reference proceeding a, ^ an original and 25 copies of New York. & Atlantic Railway's 
Reply to Applicatioi; of the Congressional Delegation (the "Reply"). In accordance with 
Decision No. 6, dated May 30, 1997, issued by the Beard in tiiis proceeding, also enclosed is a 
3.5-inch disk containing the Reply formatted in Word Perfect. Uns Reply and the accompanying 
d'sk are designated as NYAR No. 7, in accordance with 49 C.F.R. § 1180.4(a)(2). 

Please acknowledge receipt of this letter by date-stamping the enclosed acknowledgment 
copy and returning it to our messenger. 

Very truly yours, 

Rose-Michele Weintyb 

Enclotiure 



c -

BEFORE THE 
SURF VC: TRANSPORTATION BOARD 

pel' 
•c nee 0T«* 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. ^ ^ ^ T ^ ^ -
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND O P E P J ^ T I N G LEASES/AGREEMENTS -
CONRAIL .NC. AND CONSOLIDATED RAIL CORPORATION 

REPLY OF NEW YORK & ATLANTIC RAILWA V 
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NEW YORK & ATLAh'TIC RAILWAY 

By its Attorneys, 
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Rose-Michele Weintyb 
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BEFORE THE 
t-.j-'^ 'c'.s'f̂  SURFACE 1 RANSPORTATION BOARD 

St-̂  ^ finance Docket No. 33388 

^ ^ ^ ^ ' ^ 

CSX CORPORATION AND CSX TRAMSPOFTATION. INC. 
NORFOLK SOU THERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPAN 

- rONTROL AND OPERATING LCASfcS/A JREEMEN l S -
CONRAIL INC. AND CONSOLIDATED BAIL CORPORATICN 

REPLY OF NEW YORK & ATLANTIC RAILWAY 
TO APPLICATION OF CCNGRESSIONAL DELEGATION 

LED DY RF.FRESEN1 ATIVE JERROLD NADLER 

Pursuaiu to 49 C.F.R §1104.13. New York & Atlantic Railway r^NYAR") hc.-eby files 

this reply (the "Repl>") in opposition to the ap liication, filed on August 12, 1998 

("Reconsideration Application"), by the above-referenced Congressional Delegation led by 

Jerrold >!adler-, insofar as it seeks reccnsiderotion of its proposal to include NYAR's Bay Ridge 

Li' ? in a joint facility east of the Hudson River. 

I. INTRODUCTION 

In a decision served July 23. 1998. the Surface Transportation Board (the "Board"), 

subject to certain conditions, approved the primaty application (the "Primary Application") filed 

by CSX Corporation, CSX Transportarion, Inc, Nonolk Southen Corpoiation and Norfolk 

Sor.them Railway Compc-ny (tie Primaty Applicants") in Finance Docket No. 33388 (tne 

- For purposes of identification, the full tit'^ of the Reconsideration Application is; Application of 
Rê jresentativcb Jerrold Nadler, Christopher Sna>.,. Ĉ .arle.̂  Rangel. Ben Gilnian, Barbara Kcnnelly. Nancy Johnson, 
Charles Schumer, Rosa DeLauro, Michae' Forbes, Sarn Gejdenson. Nita Lowey, Major Owens, Thomaf Maiiton, 



"Approval Decision").- The Congressional Delegation seeks reconsidcnt-on of the portion of 

the Approval Decision affecting rail service east of tne Hudson River. Specifically, the 

Congressional Delegation appears to seek reconsideration of the portion of the Appro'.al 

Decision denying t^i- "rcation of its proposed joint facility operation. See Approval Decision at 

79-84. This proposed joint facility operation include^ the Bay Ridge Line, an 1 l-milc rail lint 

owned by The Long Island Raii I'oad and operated by NYAR. Because the Congressional 

Delegation has failed to demonstrate that reconsideration of the Approval Decision, as't relates 

to the Bay Ridje Line, is appropriate, this portion of its Reconsideration Application should be 

denied. 

II. RECONSIDERATION OF JOJNT \CCESS OVER THE BAY RIDGE LINE IS 
INAPPROPRIATE 

In order for the Hoard ' r̂ fconsider the Approval Decision as it relates to the Bay Ridge 

Line, the nngressional Delegation inust demonstrate that (i) new evidence or changed 

circumstances vAist thai materially affect the Board's p ior treatment of the Bay Ridge Line, or 

(ii) the Board's treatment of the Bay Vn. e Line was the result of material error. See 49 C.F.R. 

f 1115.3(b). The Congressional L>elegation has not met this burden of proof 

A. Joint Use of the Bav Ridge Line is not Feasible 

In an effort to expand the North Jersey Shared Asset .\rea proposed by Primaiy 

Applicants to rail facilities located east of the Hudson River, the Congressior.a! Delegation 

previously argued that approval of the Primal y /\pplication be conditioned, among oiher things. 

r iaurice Hinchey. Ed Towns. Carolyn B Maloney, Nydia M. Velazquez, Gary Ackerman, Eliot L. Engel, Louise 
M Slaughter. John Lafalce. Michael McNulty, James Maloney and Gregorj' Meeks. 
^ See STB Finance Docket No. 33388, CSX Corporation andCS.\' Tr i, -nortatiort. Inc., Norfolk Southern 
Corporation and Norfolk Southern Rail» ay Company — Control and Operati.ig Leases. Agrtî rt.̂ nts — Conrail Inc. 
ard Consolidated Rail Corp< .rtion. Decision No. 39, slip cp., serv J July 23, 1998. 



on providing Coniail Shared Asset Operator with trackage rights over th .• Bay Ridge Line. In the 

Approval Decision, the Board declined tc impcoc Uackage rights over NYAR. In rea«,hing this 

decision, the Board noted that the proposed joint facility operation would be "vety difficult to 

execute, and likely... outside [the Boards] authorty to grant vis-a-vis use of the rail property of 

nonapplicant railroads [New York Cross Harbor (' NYCH")j and NYAR...." See Approval 

Decision at . 

In its Reconsideration Application, the Congressional Delegation now asserts that 

Canadian Pacific Railway shouid be given the righi 'o operate over the Bay Ridge Line. 

Although styled as a petition for reconsideration, this request, therefore, i» i . ore akin to a rcv̂ uest 

for a new condition. In any event, the Congressional Delegation cites no new evidence, chargi;d 

circumstances or material error to suggest t'.iat the Bay Ridge L ine is a suitable candidate lor 

joint use operations. 

In this proceeding, NYAR submitted substanti J evidence that joint carrier use over the 

Bay Ridge Li ' e is not feasible from either an ope ational, legal or economic standpoint. As 

NYAR den- mstrateJ in it^ December 15, 1997, filing (the "Response"), the Bay Ridge Line is 

not appropriate for use as a joint facility, .t is singled track. It is not signaLd or dispatched. It 

has only one siding and the capacity of that siding is limited to one 15-car train. Tnus, the 

physical characteristics of the Ba> Ridge Line would not lend themselves easi'y to r-ultiple 

carrier operations. St e Response at 5. 

In its Response, NYAR also argued that the Board did not have the authority to mandate 

joint use of U^e Bay Ridge Lme. In its Approval Decision, the Board agreed that such a forcible 

divestiture of NYAR's operating rights likely would be ouiside the Board's jurisdiction. S,:e 



Approval Decision at 81. In its A| plication, the Congiessional Delegation does not cite any 

legal authority that would waiiunt tit." Board revisiting this issue. 

B. Metro North Did Not 3an Municipal Solid Wâ U Traffic over NYAR 

In i ' Reconsideration Application, the Congressional iislcgat'' i' also states that 

mi'i icipal solid waste ("MSW") traffic necessitates joint access over the Bay Ridge Line, 

oecause NYAR is prohibited from transporting this tyi.ie of traffic. Once again the Congr»̂  ssional 

Delegation fails to cite any new evidence, changed circumstmces or material error to support its 

request lor the BoLid to reconsider joint use over the Bay Ridge Line. In its Brief, filed in this 

proceeding, the Congressional Delegation mane a similar argument, asserting that NYAR had 

entered into an agreement with Metro-North ar.d Queens Bore ugh rot to transport MSW traffic 

for five years. See Brief at 8. As NYAR noted in its March 19, 19' 8. reply to this Brief, no such 

agreement exists. The only "ban" on MSW traffic over NYAR is a temporaty moratorium that 

exists at the reqi""st of the Governor of New York, not Metro-North, and tt it expires December 

1999. 

lil. THE BOARD SHOULD RULE ON THE REQUEST FOR RECONSIDERATION 
NOW 

The Congressional Delegation urges that the Boai d "adjourn any consideration of this 

application for reconsideration fo*- one year to allow applicants, the Congressional Delepation. 

the States and the other affected carriers lime to attempt to reach a settlemem, " Reconsideration 

Application at 2. and that "all action thereon be stayed i.ntil July 20, 1999 or unti' such earlier 

time as any party shall move to reopen the matter." Id. at 7. The Board's rules do not provide 

for requests for "adjournment" of the type sought by the Congressional Delegation. NYAR 

slan.l.'̂  ready and willing to participate in any discussions with ti.c Congressional Delegation and 



representatives of any other interested parties regarding the improvement of rail service east of 

the Hudson River. NYAR, however, should not have to face uncertainty as to critical portions of 

its franchise while any such discussions are conducted. In fact, such uncertainty ^ 'ould likely 

impede rather than enhance the productivity of Uiese discussions. Accordingly, NYAR requests 

that as to the issues raised by the Congressional Delegation involving the Bay Ridge Line or 

NYAR, the Board rule of the requests for reconsideration now. 

IV. CONCLUSION 

For the foregoing reasons, N .'AR requests that the Board deny the request of the 

Congressional Dele; ation for reconsideration of the Approval Decision, as it relates to the Bay 

Ridge Line. 

Respectfully submitted. 

Dated: September 1, 1998 

K;\97035\001\«nnwfeconsideral)on.doc 

Mark H. Sidman 
Rose-Michele WeintyO 
1350 New York Avenue, N.W. 
Suite 800 
Washington, D.C. 20005-4797 



CELTIUCATE OF SERVICE 

1 hereby certify that on September 1, l'>98, a copy of the foregoing Reply of New York & 

Atlantic Railway was served by first-class mail, postage prepaid on: 

(i) Parties of Record 

(ii) Judge Jacob Leventhal 
Federal Energy Regulatoty Commission 
888 First Street, NE, Suite 1 IF 
Washington. D.C. 20426 

(iii) Honorable Janet Reno 
Attorney General of the United States 
Depuiunent of Ji slice 
950 Pennsylvania Avenue, NW 
Room 4440 
Was»̂  ngton,DC 20530-0001 

(iv) U.S. Secretaty' of Transportrtion 
Department of Transportation 
400 7th Street, SW 
Washington, DC 20590 

Rose-Michele Weintyb, Esq. 
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Washingrnn, D.C. 

VIA HAi'ID DELIVERY 

M Vemon A Williams 
Secretaty 
Surface T'anspori.ilion Board 
1925 K Stre;t, N.W., Room 700 
Washington, DC 20423-0001 

Re: Finanre Docket Nc. 33388 
CIX Coi p. and CSX Transportation, Inc., Norfolk Southern Corp. 
and NorfcIL Southern Railway Company ~ Conti >>! and Operating 
Leases/Agreements — Conrail Inc. and Consolidated Rail Corp. 

Dear Secretar̂ • Williams: 

Enclosd for filing with the Board in the above-captioned proceeding are an 
.original and twenty-five copies of the Reply of I & M Rail Link, LLC to Pel:-[ons for 
Reconsider>>tion of Reporting Conditions (IMPL-9), dated September 1, 1998 A computer 
diskette containing the tê t of IMRL-9 in WordPerfect 5.1 format also is enclosed. 

Please feci fr«.e to contact me should any questions arise regarding this filing. 
Thank you for your assistance on thi«; matter. 

Respectfijl'y submitted 

William C Sippel 

Attorney for I & M Rail Link, LLC 

WCS:tjl 

Enclosuies cc: Parties of Record 



ORIGINAL 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPCTIATION AND CSX TRANSPORTATION. IHC, , ttORFQ Ĵ̂  * ' ̂  
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAX̂ iCOMPAflV 

— CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND COFSOLIDATED RAIL CORPOPATTON *~-̂ _J 

REPLY OF I & M PAIL LINK, LLC 
TO PETITION'S FOR RECONSIDE: .TION 

OF REPORTING CONDITIONS 

J. Fr-^d Simpson 
Executive Vice President 

I & M Ra i l Link, LLC 
1910 East Kimberly Road 
r^venport, IA 52807 
(319) 344-7oJ0 

William C. Sippel 
Thomas J. Healc-.y 

Oppenheimer Wolff & Donnelly 
( I l l i n o i s ) 

Two Prudential P'.aza, 45th Floor 
180 North Stetson Avenue 
Chicago, I L 60601 
(312) 616-ieoO 

ATTORNEYS FOR I & M RAIL LINK, LLC 

Dated: Septerber 1, 1998 



lMRL-9 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPOIiATION AND CSX TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPO.RATxDN AND NORFOLK SOUTHERN R/̂ ILWAY COMPANY 

— CONTROL AND OPER\TING LEASLS/AGREEMENTS — 
C »NRAIL INC. AND CONSOLIDATF') RAIL CORPORATION 

nPLY OF J & M RAIL LINK, LLC 
TC TLTITIONM FOR RECONSIDERATION 

OF REPORTING CONDITIONS 

I & M Rail Idnk, LLC ("IMK" hereby submits t h i s reply 

i n support of the p e t i t i o n s f o r reconside ation f i l e d by 

Wisconsin Central L^d. ("WCL") and the Four City consortium^ 

(WC-19 And FCC-18, respectively) regarding the rep o r t i n g 

. 2 . . . 

conditions imposed on the Applicants herein i n Decision No. 89 

with respect t o the Chicago switching d i s t r i c t . As those t:arties 

make clea/. p u b l i c a v a i l a b i l i t y of the information t o be provided 

on r a i l operations i n the Chicago terminal and on the Indiana 

Harbor Belt Railroad Company '"IHB") i s essential i f the Board's 

oversight and monitoring conditions are t o be e f f e c t i v e aud 

credible. IMRL urges th a t those p e t i t i o n s f o r l i m i t e d 

reconsideration of Decisinn No. 89 be granted. 

IMRL was ar. active p a r t i c i p a n t i n t h i s case and, w i t h 

other p a r t i e s , sought d i v e s t i t u r e of Conrail's 51% ownership 

^ East Chicago, Hammond, Gary and Whiting, Indiana. 

^ Norfolk Southern Corporat.ion and Norfol?c Southern Railway 
Company ("NS"), CSX Corporaticn and CSX Transportation, I r e . 
("CSXT") and Conrail, Inc. anc. Consolidated Rail Corporation 
("Conrail"). 



interest in the IHB as a condition of the proposed division of 

Conrail between CSXT and NS. IMRL's participction was predicated 

'->n i t s concern that ^HS's status as a neutral, independent 

intermediate and tennir.cil switching railroad within the Chicago 

switchi.ig d i s t r i c t would be seriously jeopardized by the proposed 

Conrail transaction. Tne Board in i t s decision approving the 

transact'on s p e c i f i c a l l y recognized the importance of the IHE e;s 

a neutral fswitrhing carrier and indicated that t te Applicants 

would be required to preserve IHB's existing independent status. 

Decision No. 8° at 92. The Boarc' also held that i t s five-year 

oversight process would assess "the effects of IHB's management 

change on i t s role as a neutral switchinc c a r r i e r " and imposed 

reporting requirements for operations and yards in the Chicago 

area, including IHB's major yards. Decision No. 89 at 161, 

16>*-lo5. 

The Board has thus already aade i t s findings regarding 

the importance of the IHB as a neutral switching c a r r i e r and the 

at least implicit threat that the Conrail transaction poses to 

the present role and stavus of the IHB. The current issue i s 

solely whether the reporting conditions impot*̂ .d by th? Board are 

ar. effective means to address those concerns. As WCL and the 

Four C i t i e s Consortium detail in their Petitions, and as the 

Prair i e Group has subsequentiy reiterated in i t s reply f i l i n g , 

the shielding of information to be submitted on the Chicago 

switcning d i s t r i c t and the IHB from public a v a i l a b i l i t y and 

ficrutiny i s noc in the public interest and negaters in large 

- ^ -
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measure the very p .rpose of the conditions. As a party which 

seriously and consistently questionei throughout thi s proceeding 

the effects of the Conraii transaction on the IHB, IMRL believes 

that public disseiiiinatior. of the infomation to be prc -̂ '.ed by 

Applicants on operations in the Chicago sw.tching d i s t r i c t i s 

essential i f the Board's stated intentions with respect tc the 

IHB are to be ef fectiv»=ily anJ cvedibly carried out. Parties 

dependent on the IHP need such information as an "early warning" 

of potential p.:jblems and to meaningfully participate in the 

Board's oversi>jht process;. 

Ar- the variors pleadings on this matter indicate, the 

effe:;ts of the proposed Conrail transaction on the Chicago 

switching d i s t r i c t and the IHB are of concern to a wide range of 

interests and parties. The Board's operational monitoring 

conditions for the Chicago area should reflect t h i s overriding 

public interest in the information to be reported by Applicants. 

IMRL thus supports the petitions for reconsideration f i l e d by WCL 

and the Four City Consortium with respect to those operational 

mon:.tcr4.ng conditions and requests that these petitions be 

granted. 

KHERLFORE, IMRL respectfully requests that the Board 

accept t h i s reply to the WCL and Fcux- City Consortium petitions 

for reconsideration ar.d grant those petitions as they relate to 

3 Those parties also raise concerns with the content of the 
reports to be f i l e d by Applicants pursuant to the Board's 
operacior.al monitoring condition. IMRL agrees that t.io 
information to be submitted may not prove suf f i c i e n t in 
relevance or breadth to adequately monitor the continued 
neutrality and independence of the IHB. 

- 3 -



the p u b l i c a v a i l a b i l i t y of information t o be reported by 

Applicants on the Chicago switching a i s t r i c t and the IHB. 

Respectfully s i b m i t t e d . 

By: V/^tM^?"^ ^ ^'u^.^-

Dated: September 1, 1998 

J. Fred Simpson* 
Executive Vico President 

I & M Rai l Link, LLC 
1910 East Davenport Road 
Davenport, IA 5280' 
(319) ^44-7600 

William C. Sippel 
Thomas J. Healey 

Oppenheimer Wolff & Donnelly 
( I I l i n o i s ) 

Two Prudential Plaza, 45th Floor 
180 North Stetson Avenue 
C h i c a g o , I L t>0601-6710 
(312) 616-18CD 

ATTORNEYS FOR I & N ! I A I L L I N K , L L C 

- 4 -



CERTIFir-.TE OF SERVICE 

I hereby c e r t i f y t h a t oii t h i s 1st day of September, 

1998, a copy of the foregoing Reply of I S M R a i l Link, LLC t o 

P e t i t i o n s f o r Reconsideration of Reporting Conditions (INRL-9) 

was served by f i r s ^ t class mail, postage prepaid, upon a l l 

designated p a r t i e s of record appearing on the o f f i c i a l service 

l i r . t i n t u i s proceeding, served August 19, 1997 and revised on 

October 7, 1997 and Decerrber 5, 1997. 

William C. Sippel 
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ISRR-ii 

BEFOi^ THE 

SURFACE TRANSPORTATION BOARD 

STB FIN.̂ NCE D ICKET NO. 33388 

' CSX COR PORATION A \ J CSX TRANSPORTATION. INC. 
NORFOLK SOUTHEPaM CORPORATION .>!D 
NORI'OLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERyvTING LEASES/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPOflATION 

REPLY OF INDIANA SOUTHERN RAILROAD, IN<,'. IN SUPPORT OF i'CTTTION OF 
INDIANAPOLIS POWER &. LIGHT COMPANY FO'< CLARIFICATION OR 

RECONSIDERA.TION OF DECISION NO. 89, AND IN OPPOSITION TO PEHTIONS OF 
THE INriANA RAIL ROAD COMPANY FOR LEAVE TO INTERVENE AND FOR 

RECONSIDERATION OF DECISION fJO. 89 

Kar! Morell 
Of Counsel 
Ball Janik LLP 
Suite 225 
1455 F Street, N.W. 
Washington, D.C. 20005 
(202) 638-3307 

Attorneys fc;: 
INDIANA SOUTHERN 
RAILROAD, INC. 

Dated: September 1, 1998 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FTB FINANCE DOCKET NO. 33388 

CSX CORPOPvATION AND CSX TRANSPOF TATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK S -̂ UTHERN RAILWAY COMPANY 

"CONTROL AND OPERATING LEASES/AGREEMENTS-
CONPAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REPL'; OF INDIANA SOUTHERN RAILROAD, INC. I>4 SUPPORT OF PETITION CF 
INDIANAPOLIS POWER & LIGHT COMPANY FOR CLAIUFIC.^TION OR 

RECONSIDERATION OF DECISION NO. 89, AND IN OPPOSITION TO PETITIONS OF 
THE INDIANA RAIL ROAD C0..1PANY FOR LEAVE TO INTERVENE AND FOR 

RECONSIDERATION OF DECISION NO. 89 

Ind ana Southem Railroad, Inc. ("ISRR"1, hereby replies in support of the Petition of 

Indianapoli:, Power & Light Company ("IPL") for Claiification or Reconsideration of Decision 

No. 89, and in opposition to ti r Petitions of the Indiana Rail Road Company ("TNRD") for Lerve 

to Intervene ("INRD-l") and for Reconsideration of Decision No. 89 ("INRD-2"). 

ISRR supports IPL's requested clarification concerning the interchange location bet ên 

ISRR and Norfolk Southen? Railway Company ("NS"j. ISRR urges the S;irface Transportation 

Eoard (' Board") to clarify that, i i the absence of an agreement between ;he parties, the ISRR-NS 

interchange take place either at Crawford Yard or Transfer Yard foi coal movements to the Stout 

and Pen̂ ' K Plants. The Board should ftirther clarify that CSX Tran-portation, Inc. ("CSXT") is 

ôt enutled to a switch charge if IPL elects to utilize NS direct service to Stout. 



ISRR also supports i'̂ L's request for reconsideration of the Board's finding that there will 

be no loss of competition at the Perry K Plant. As IPL correctly points out, in Decision No. 89 

served July 23, 1998 (' Decision"), the Soard apparently ignored IPL's ability to bypass 

Consolidated Rail Corporation's ("CRC") ovvitching of coal into Perry K with two short-haul 

trucking options. IPL's trucking options wi-re pointed oiii by several witnesses and ere readily 

conceded by CSXT. The incontroverted evif'ence of record demonstrates that CRC is nr" a 

bottleneck monopolist for coal movements to Perry K, v hereas CSXT will become a 

bottleneck r-—ner by gaining control over all direct rail routes to Perry K and the 

tranf loading facilities that can be used to serve Perry K by truck. 

INRD's petitions, on the oth,;r hand, should be summarily rejected denied. INRD is 

89-percen. controlled by CSXT and CSXT opposes INID's requested reliei: A so, INRD was or 

should have been aware of the issues rais»?d in this proceeding concerning the Siout Plant long 

ago and it has failed to show extraordinary or compelling reason̂ , why ii should be permitted to 

intervene at this late stage of the proceeding. Moreover. INRD raises no new facts or arguments 

that have not already been thoroughly considered and properly addressed by the Board. 

I . IPL'S PETITION FOR CLARIFICATION OR RECONSIDERATION 
SHOULD BE GRANTED 

With respect to future service to IPL's Stout Plant, IPL seeks clarifnation that: (1) the 

ISRR-NS interchange for coal movments to Stout be at the same location '̂ s the ciJrent ISRR-

CRC interc hange; and (2) NS direct service to Stout be frf of any CSXT switching charges. 

IPL s requests for clarification as to the Stout Plant should be granted. 



The Board required Applicants to amend their agreements to permit an ISRR-NS 

interchange at milepost 6 in order "to approximate more closeiy pre-transaction market 

conditions." Decision at 117 A-., IPL correctly noter however, no interchange between ISRR 

and CRC has taken place at milepost 6. Indeed, an interchange a* milepost 6 is operati*»nally 

impiacticable. ISRR's track at milepost 6 toî :ists of a single main line with no sidings at or near 

milepost 6. Also, the narrow width of the right- of-way at milepost 6 preclude ISRR from 

constructing a siding. Tĥ  oast side of the right-of-way is paralleled by Indiana State Route 67 

and adjacent to the west s'ue is a commercial and residential area. Even if adjacent land wĥ ie: 

available, the construction of a siding at or near milejwst ^ would be cost prohibitive because the 

rî ht-of-way is elevated. 

'Vhen ISRR acquired iis rail line from CRC in 1992, ISRR obtained incidental overhead 

trackage rights over CRC to CRC's Avon Y?ad (located west of Indianapolis) and to CRC's 

Transfer Yard (located at approximately milepost 2) for piirposes of interchanging traffic. ISRR 

and CRC also entered into interchange agreements whereby ihe interchange of all non-coal 

traffic between CRC and ISRR would take place at Avon Yard and the interchange of all coal 

traffic would occur at Transfer Yard, which is located less than one mile from IPL's Perry K 

PI nt. A few years later, the interchange agreement for non-coal traffic was amended in >rder to 

move the interchange location from Avon to Crawford Yard. Because ot CRC's subsequent 

congestion at its Transfer Yard, ISRR and CRC agreed to i.iterchange all traffic at the Crawford 

Yard. 

Because of the significant operational changer that may occur in Indianapolis, I3PJR. 

believes lhat, f t this point in time, CSXT, NS and ISRR should be given an opportunity mutually 



to agree uoon an interchange arrangement in Indianapolis that is optimally efficient for ad parties 

concerned. The Board, however, should clarify that, in the absence of an agreed upon interchange 

location, the ISRR-NS interchange take place at ei .her Crawford Yard or Transfer I'ard for 

movements to Stout and Perry K. 

In ordci 10 presen'c rail competition at Stout, the Boaid imposed a condition that gives 

IPL the choice of havr.ag its Stout Plant served directly by NS or via an INRD switch. Clearly, if 

iPL elects to utilize an INRD switch, CSXT (through its 89-percent owned subsidiary) is entitled 

to a reasonable switch charge. Alternatively, if IPL -elects to ut I ze NS direct service, CSX f 

(through its 89-percent ov.ned subsidiary) is entitled to a reasonable tr .ckage rights fee. In the 

latter situation, however, CSXT should not be eptitled a switch fee, since neither CSXT nor its 

subsidiary will be pro idiag any switching services. According ly, the Board should clarify diat 

NS direct sep'icc to the Stout Plant is not subject to any switching charges. 

ISRR also supports IPL's request for clarification or reconsideration of the Board's 

Decis-regarding the Perry K Plant. In the Decision, the Board apparently denied IPL's 

requef̂ ed relieve for cod movements to Perry K on two grounds: First, the Board determined 

that CRC "is already a bottleneck carriei controlling rail access to [the Pern. N. Pl ant]"; and 

st cond, the Board noted that, "under applicants' proposal, NS will permanently have access via 

cost-based switching to the plant, ? benefit the plan! did not enjoy before.' Decision at 116. As 

IPL nc ICS. the Board's Decision ir- materially in error in two funda..iental respects. 

First, the Board's decision is appiutntly premised on the mistaken believe that IPL's 

options at Perry K iire limited to rail-to-'ail competition. In its prior filings in Uiis proceeding, 

ISRR demonstrated that there are currently fi\e routing options for coal deliveries to the Perry K 



Plant: (1) CRC direct; (2) ISRR via CRC switch at Indianapolis; (3) INRD via CRC „witch at 

Indianapolis; (4) INRD to the Stout Plant add. ttuck to Perry K; and (5) INRD to its switching 

yard in I idianapolis and in'.ck to Perr>' K. See e.g.. ISRR-10 at . 3 In denying IPL's requ 'sted 

reliev.. ?' Perry K, the I ard concluded that "Conrail is already a bottleneck carrit controlling 

rail access to th.s plant." Decision at 116. In oilier words, the Board dclermined that CRC was a 

bottleneck carrier foi the three all rail routing options IPL currently enjoys. The I)eci:iion, 

however, ignored IPL's short-haul trucking options tu the Perry K Plant and e 

effectiveness of the truck options in disciplining CRC's switch rates t < Perry K. 

IPL's ability to bypass CRC with truck movements ,o Perry K was p̂  !n*.ed out by several 

witnesses in this proceeding. For erample, Mr. Crowley explained that "[fjor e.K sting and future 

movements of coal to Ptrry K, IP4&L currently has access to two alternatives: 1) ISRR'Conrail 

direct, and 2) INRD to Stout and truck to Perry K." Crowley V.S. at 5, IPL-3. See also id. at 8, 

9 ("Perry K can also receive coal trucked from Stout, therefore iiavin*, the same Utemati- es 

available to the Stout plant."), and 18 ("Since the competitive altemafive to this move is trucking 

from Stout.. "V Crowley R.V.S. al 3 and 9, ISRR-9 ("The competitive alternatives available to 

Perry K [include] trucking from the Stout Plant."). IPL Witness Weaver similarly pointed ou* 

that CRC currently competes for coal movements to Perry K with "a snort truck haul from tlie 

Stout Plant." Weaver V S. at 5, IPL-3. ISRR Witness Neuman explained that: 

In the past, IPL has trucked some coal to the Perry K facility from 
lis storage area al S'oul. According to Mr. Hoback, INRD has also 
moved coal lo its Senate Avenue Terminal, located one mile from 
the Perry K facility, and trucked to Perry K. Consequently, IPL 
currently has the options of receiving coal at Perry K from: (1) 
CRC direct; (2) ISRK via CRC switch al IndianapoHs; (3) FNRD 
via CRC switch at Indianapolis; (4) INRD to Stout and truck to 
Per.y K; and (5) INRD to its switching yard in Indianapolis and 
track to Perry K . 



Neuman R.V.S. at 3, ISRR-9. 

Applicants have submitted no evidence whatsoever in this proceeding contradicting or 

refuring the testimony of ISRR .-md IPL witnesses concerning the practicability and economic 

fieasibility of hauling coal by truck to Perry K from the nearby tiansloading facilities. Indeed, 

Applicants have confirmed actual past truck movements ' '' eoal to Perry K: 

From time to time, 11\ D also has moved coal for c'clivery 
lo IP&L's Perry K plant. INRD deli vers lhat coal to the Eloul plant 
where it is unloaded and then truckeu to the Perry K plant. 

In the past. INRD coal also has been unloaded at the Senate 
Avenue Terminal, Y. JRD's principal switching yard in Indianapolis, 
and trucked about one mile to the Perry K plant. 

Hoback V.S. at 195. CSX/NS-177. 

In summary, the uncontroverted evidence of record in this proceeding demonstrates 

that CRC is not a bottleneck monopolist for coal movements to Perry K because, at a 

minimum, IPL ĥ s the ability to bypass JRC with short truck movements from the nearby 

transleading facilities. It is, therefore, not surprising that applicants designated Perry iC as a 2-

to-1 facilitv. CSXJî S-37 at 12; CSX/NS-51 at 8; and CSX/NS-178 Vol. 3B at 638-39. Post-

Transact'un, however, CSXT and its subsidiary will control all routing options to Perry K. 

CSXT will become a bottleneck carrier controlling all direct rail routes to Perr' K as well 

as the rail routes to the two transloading facilities lhat have been utilized for the rail-truck 

movements of coal to Perry K. Accordingl>, the Transaction will significantly reduce 

competition at Perry K. 

In the Decision, the Boaid correctly found the transportation of coal by truck to the Stout 

Plant as impractical. Decision at 117. The situation at Perry K, however, is distinguis'.iable in a 



number of respects. The volume of coal movi i.̂ , to the Stout Plant is 7.5 times larger than the 

movements to Perry K. Also, the trucking distances to l erry K are very short (about one mile 

from INRD's Senate Avenue Terminal), whereas the trucking distances to Stout are at least 76 

miles. See CSy7NS-177, at 195,1«̂ 7. Accordingly, IPL can ~ and has ~ disciplined rail rates to 

Perry K with relatively low volume movements of coal by truck over very short distances. IPL 

does not have he ability to discipline rail rates to Stout with trucks given the significantly higher 

volumes and distaiices involved. Mo"t importanUy, CSXT's claims of effective truck 

competition at Stout were purely theoretical, since CSXT was unable to identify a single truck 

movement of coal to ihat facility On the other hand, CSXT itself has readily conceded that truck 

movements to Perry K have occurred from time to lime and that those movements were 

competiiive with CRv_ i switching services. 

Second, NS's purported access to Perry K via a CSXT switch cannot possibly be 

competitive with any of the routing options Perry K enjoys today. In the Decision, the Board 

noted certain Indiana coal sources ser\'ed by NS. Decision at 116-17 n. 178. As ISRR 

previous'v explained, however, NS's route from those coal sources to Perry K is nearly 500 

miles, or almost fh:e times longer than the INRD-CSXT direct route. ISRR-10 at 14-15. NS's 

access lo Eastem coal in nearby States would force NS to traverse equally circuitous and 

noncompetitive routes. Id. Whde t'le Boaid granted NS a conn ection with ISRR fo coal 

movements to Perry K, NS's lack of direct access to Perry K renders any coal movements from 

ISRR origins via NS inelYieient and uneconomical. In order for N'J to participate in ISRR 

originated coal movements, NS' vould have to move its locomotives west from HawUiome Yard 



past the Perr>- K Plant to milepost 6 for interchange with ISRR,' proceed back ea.st past Perry K 

to Hawthorne Yard for an interchange with CSXT, whereupon CSXT would have to proceed 

back west lo Perry K. The reverse movements, of course, would be necessary in order to return 

the empty coal cars to ISRR. Such west-east-west routings through downtown Indianapolis 

would be operationally inefficient and uneconomical. These back-and-forth movements would 

add sig!iificantly to the number of crev s needed to haul coal to the Perry K Plant. Moreover, 

Hawthorne Yard is not conducive to an efficient interchange of unit coal trains. 

Accordingly, the Board should grant IPL's request for clarification or reconsideration and 

condition the Transaction on NS (or ISRR) being given trackage rights to direc.ly serve the Perry 

K Plant. In so doing, the Board would be preserving IPL's competitive options for coal 

shipments to the Perry K Plant. 

The United Stales Department of Agriculture supported ISRR's Responsive Application 

because of the importance of Indianapolis coal traffic to ISRR's ability to serve grain shippers on 

the ISRR. Also, v̂.dl moving to Perry K has been routed over the ISRR rail line for over 60 

years. Accordingly, by granting NS direct access to Perry K, the Board would also be promoting 

ISRR's ability to provide efficient rail service to grain shippers and preserving a direct and 

efficient rail route to Perry K that has been utilized for over 60 years. 

As already explained, an interchange al milepost 6 is impracticable. 



II. INRD'S PETITIONS FOR LEAVE TO INTERVENE AND FOR 
RECONSIDERATION SHOULD BE REJECTED OR DENIED 

INRD is 100 percent owned by Midland United Corporation, a non-carrier holding 

company, which, in tum, is 89-percent owned by CSXT. As the record in this proceeding 

dei.icnstrates, the remaining 11 percent is owned by a minority shareholder and officer of INRD. 

While INRD claims that it is a sepaiate corporate entity, it acknowledges that it is under 

the control of CSXT. INRD further points ou that its indirect parent, CSXT, opposes INRD's 

petitions, which allegedly were filed by "senior management, which is affiliited with the 

minority interest in INRD." INRD-1, at 7-8. 

INRD is apparently not the real party in interest seeking to inteivene, since the 89-percent 

owner of INRD opposes the requested relief Instead, the petitions appear to be rogue filings on 

behalf of a disgruntled officer and minority sha' jholder of INRD. Accordingly, the Board 

should summarily reject the Petitions for Leave to Intervene and for Reconsideration, since tne 

real partv in interest, CSXT, opposes the requested relief 

Even if the Board were to find that the petitions were property filed on behalf of INRD, 

the petitions should be denied for the same reasons other non-pi-j-ties have been denied 

iiiterventi'̂ n in the latter stages of I ' 's proceeding. For example, in Decision No. 79, the Board 

denied Cypms Amax Coal Sales Corporation's ("Amax") request to intervene filec on April 28, 

1998. Amax's petition was denied, in part, on the grounc: that its interests were addressed by 

one of its officials in other filings. In Decision No. 77, the Board denied a request to intervene 

filed by CONSOL Inc. ("CONSOL") on April 9, 1998. CONSOL's petition was denied because 

il nad failed to show extraordinary or compelling reasons for permitting it to intervene late in the 

proceeding and because its interests were addressed by other parties, including a half owner of 



CONSOL. In Decision No. 76, the Board denied the intervention request of three individuals 

filed March 30, 1998, or more than 5 months after their evidence was due, on grounds that the 

filing was too late lo be considered. 

Not unlike Amax, CONSOL and other non-parties that have been denied intervention, 

INRD has failed lo explain why it could not have .mely complied with the procedural schedule 

in his proceeding, or, at a minimum, sought to intervene months ago. On August 22, 1997, 

ISRR filed its Description of Anticipated Responsive Applications seeking, among other 

conditions, direct access to the Stout Plant. On October 21, 1997, ISRR filed its Responsive 

Application and IPL filed Comments each respectively seeking direct rail access to the Stout 

Plant. Applicants' RebuUal, filed on December 15, 1997, included the testimony of Mr. Hoback, 

INRD's President and Chief Executive Officer, which specifically addressed the conditions 

sought by ISRR and IPL. Accordingly, INRD knew, n should have knowoi, over nine to twelve 

months ago that conditions seeking dirr i access to Stout were being requested in this 

proceeding. If, as INRD now implausibly suggests, its interests are not identical to those of 

CSXT, INRD should have intervened as a matter of right over one year ago or sought leave to 

intervene well over 10 months ago. 

Even if the Board were lo grant INRD's request to intervene, its petition for 

leconsic eration should be denied for al least one of two reasons. First, INRD does not dispute 

the fact that CSXT has the ability "to cause INRD to grant NS trackage rights over INRD's line" 

to th'̂  Stout Plant. INRD-1, at 6. See also INRD-2, at 2 n.I ("CSXT, thus, is in a position to 

cause INRD to grant the trackage rights in question to NS."). Since CSXT accepts the Board's 

condition granting NS direct access to the Stout Plant ( CSX-163, al 3 n. 1), INRD's petition is 
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moot. Even if INRD's petition for reconsideration had merit, which it does not, CSXT, the 89-

percenl owner of INRD, has stated that it will comply with the Board's condition. 

Second, INRD's petition for reconsideration raises no new facts or arguments not already 

addressed by the Board. The very same arguments raised by INRD in its petition were raised by 

CSXT throughout this proceeding and properly rejected by the Board. INRD selectively cites to 

IPL's pleadings in arguing that IPL merely sought access to Stout via the build-out option. A fair 

reading of IPL's filings, however, demonstrates that IPL sought the very access at Stout that the 

Board granted. Also, contrary ô INRD's contention, the condition imposed by the Board will 

essentially preserve the competitive options IPL currently enjoys at the Stout Plant. Based on the 

extensive evidence submitted by IPL, Department of Justice, and ISRR, the Board correctly 

found that the Stout Plant currently enjoys rail-to-rail competition vis-a-vis INRD direct and 

ISRR originated c al via a CRC and INRD switch. As the Board noted, the current competitive 

situation in Indianapolis in general forces INRD to offer a competitive switch charge for coal 

movements to the Stout Plant. Once CSXT replaces CRC in ..idianapolis, CSXT and INRD will 

have no competitive pressure to offer IPL a favorable switch charge for movements to the Stout 

Plant. 
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CONCLUSION 

For the foregoing reasons, ISRR respectfully urges the Board lo grant IPL's 

Petition for Clarification or Reconsideration and to reject or deny the Petitions of INRD 

for Leave to Intervene and for Reconsideration. 

Respectfully submitted, 

/ 

C :ed: September 1, 1998 

KARL MORELL 
Of Counsel 
BALL JANIK LLP 
1455 F Street, N.W. 
Suite 225 
Washington, D.C. 20005 
(202) 63f 3307 

Attomey for: 
INDIANA SOUTHERN 
RAILROAD, INC. 
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CERTIFICATE OFc' SERVICE 

I hereby certify that on this 1st day of September, 1998,1 caused a copy of the Reply of 

Indiana Southern Railroad, Inc. (ISRR-11), to be served on counsel for Applicants by Hand 

Delivery and on Administrative Law Judge Jac'>b Leventhal and dll other Parties of Record by 

first class mail, postage prepaid. ^ / 

Karl Morell 
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Kelvin i!N-JDowd 
An Attorney f o r tJie State 
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Assistant Attorney General 
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Assistant Attorney General 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY -- CONTROL AND î-t:R/.TING 
LEASES/AGREEMENTS -- CONR.\IL, INC. 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 333 88 

REPLY OF THE 
STATE OF NEW YORK 

TO THE APP:.ICATION OF 

REPRESENTATIVE JERROLD NADLER, ET AL. 
FOR RECONSIDERATION AND STAY 

The State cf New York, acting by and through i t s 

Department of Transportation ("New York"), he: .by r e p l i e s t o the 

App l i c a t i o n f i l e d i n t h i s proceeainc on or about .\ugust 11, 1998 

by the Honorable J e r r o l d Nadler and twenty-three (23) other 

Members of Congress (the "Congressional Delegation"),^ seeking 

(1) reconsideration cf the Board's dispositi> of t.ie Jongressio 

nal Delegation's p e t i t i o n f o r i n c l u s i o n of a cross-harbor f l o a t 

operation and re l a t e d r a i l l i n e s and yards i n the so-called North 

Jersey Shared Assets Area; and (2) a one-year stay of fu r t h e r 

action on th3 reconsideration request pending negotiations 

between the Primary Applicant.^: CSX and NS,̂  and the Congressio­

nal Delegation. 

^ Hereinafter referred to as tne "Nadler ;spplication. " 

^ "CSX" refe r s c o l l e c t v e l y t o CSX Corporation and CSX 
Transportation, Inc. "NS" r e i e r s c o l l e c t i v e l y to Norfolk South­
ern Corporation and Norfo!'k Southern Railway Company. 



New York takes no p o s i t i o n regarding reconsideration of 

the Ccngressioiial Delegation's i n c l u s i o n p e t i t i o n or the request­

ed stay, subject co c e r t a i n exceptions noted i n f r a . However, New 

York r e s p e c t f u l l y submits that whate/er the Board's d i s p o s i t i o n 

of that A p p l i c a t i o n , i t should i n no way delay or adversely 

a f f e c t implementation of the pro-competitive East-o£-Huc.son 

conditions adopted i n Decision No. 89.^ 

In support hereof. New York shows as follows: 

1. Tn Decision No. 89. the Board imposed a number of 

conditions on : .ie appro/a 1 of CSX and IJS' a p p l i c a t i o n t o acquire 

Conrail.* Four of them -- described i n Orderir..^ Paragraphs 22, 

28, 29 and 30 -- r e l a t e s p e c i f i c a l l y t o the r e s t o r a t i o n and 

promotion of intramodal r a i l competition East of the Hudson 

Ri\er. Decision iSio. 89 at 79-83, 177-78. These conditions were 

d i r e c t l y responsive to the Toint Responsive Ap p l i c a t i o n submitted 

by New York and the New York C;'.ty Ecoiiomiv, Development Corpora­

t i o n ("NYCEDC") i n Finance Dock* No. 33388 (Sub-No. 69) (NYS-ll/ 

NYC-10), and likewise addret?sed some of the concerns raised by 

the Congressional Delegation i n t h e i r i'-clusion p e t i t i o n . The 

i n c l u s i o n p e t i t i o n i t s e l f , however, was denied. Decision No. 89. 

at t ! l , 184. The Nadler A p p l i c a t i o n seeks reconsiderat. on of t h i s 

r u l i n g . 

Decision served July 23, 1998. 

* "Conrail" r e f e r s c o l l e c t i v e l y to C o n i v i l , Inc. and 
Consolidated R a i l Corporation. 
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2. New York neitner opposes nor supports reconsidera­

t i o n of the Board's findings i n Decis-'on No. 89 regarding pro­

spective increases i n truck t r a f f i c and the f e a s i b i l i t y of 

intermodal r a i l f r e i a h t operations through the e x i s t i n g , cross-

Hudson tunnel system. See Nadler AppMcation at 4, 6. To the 

extent that che Congressional Delegation's arguments rest on the 

claim that t>- . r a i l i n f r a s t r u c t u r e East of the Hudson River i s 

inadequate to support the pro-competitive r a i l access contemplat­

ed Dy Decision No. 89,^ however. New York submits t h a t they are 

i n error.^ 

3. As New York and NYCEDC demonstrated i n t i ' ^ i r J o int 

Responsive Application^ and Joint Rebuttal Statement,^ the ca­

pac i t y of the Hudson Line can accomniodata the j.ear-' erm increase 

i n t r a f f i c oxi^ected to r e s u l t trom the r e s t o r a t i o u of competitive 

r a i l serx'ice to New York Cit y and surrounding points. The Board 

agreed i n Decision No. 89. and made a speci.''ic f i n d i n g t o that 

o f e c t . I d . -it 83, n. 130. Should future growth push the l i m i t s 

of the exist..ng i i i f r a s t r u c t u r e , simple economic l o g i c d i r e c t s the 

ass'iraption thct the prospect of ncreased r a i l volumes and 

* I d . at 177 (Ordering Paragraphs 28 and 29}. 

* The Congressional Delegation also ^-aises a claim urder 
the C i v i l Rights Act of 1964, a l l e g i n g that a l i m i t e d moratorium 
on the movement of municiprl s o l i d waste / i a the New York & 
A t l a n t i c Railway VJ-AS motivated by r a c i a l ^ l a s . New Yoik does not 
subscribe t o t h i s charge, which i..: any event i s beyond the scope 
of the Board's j u r i s d i c t i o n . 

^ NYS-11/NYC-lO V.S. Schuchmann, V.S. Nelson. 

^ NYS-24/NYC-17, Argument at 38-39. 
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associated p r o f i t s , and a concomitant decrease i n truck t r a f f i c 

and r e l a t e d environmental degradauion, w i l l ^.rovide a.'ple incen­

t i v e s f o r p r i v a t e and public investment f o r a^iy necessary f a c i l i ­

t i e s expansion. Cf. Decision Jo. 89 at 177, 318. 

4 The Congressional Delegation also reqi 3stL t h i t 

the B :)ard "adjourn" c o n s i i e r i ^ t i o n of i t s Applicatior* f o r one 

year, i n deference *:o negotiations purportedly underway involving 

the Congresisional Delegation, CSX and NS. See Nadler Application 

at 7. Ne\/ York has no objection to t h i s request, so long as the 

Board's dispositioxi has no e f f e c t on the timely implementatit^n of 

t.ie jro-competitive East-of-Hudson conditionr aaopted i n Decision 

No. 8 9. Nc showing has been made that the act.^ons that CSX and 

NS are required to take pursuant to Ordering Paragraphs 22, 2t.', 

2 9 ard 3 0 ( i a . at 177-78) should be delayed pending t.he outcome 

of separate and purely voluntary negotiations between CiX and NS 

and the Congressional Delegation. Indeed, any such del .y would 

bfc. contrary to the public i n t e r e s t , as demonstrated by ^ew York 

and JYCEDC and confirmed by the Board. See Decision No. 89 at 

PI 82 . 

WHEREFORE, New York submits that whatever action the 

Board elects to take i n response t c the Congressional Delega­

t i o n ' s August 11 A p p l i c a t i o n f o r Reconsidc;ration and Stay, f u l l 

and t i m e l y implementation of the Eaat-cf-Hudson conditions 

impccca by the Eoard i n Decision No. 89 m'..,st be assured. 
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Respectfully submitted. 

THE STATE OF MEW YORK BY AND 
THROUGH ITS DEPARTMENT OF 
TRANSPORTATION 

OF COU'NSEL: 

Slover Sc Loftus 
122 4 Seventeenth Street, 
Washington, D.C. 20036 

Dated: August 31, 1991 

N.W. 

Dennis C. Vacco 
Attorney General 

Stephen D. Houc.-c 
Assistant Attorney General 

George R. Mesires 
Assistant Attorney General 

12 Broadw=iy, Suite 2601 
New York, New York 10271 

William L. Slovej 
Kelvin J. Dcwd^' 
Peter A. Pfohl, 
Slover Sc Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attorr.uys and P r a c t i t i o n e r s 

5 -



CERTIFICATE CF SERVICE 

I hereby c e r t i f y tnat on t h i 31st day of Augu.°t, IS98, 

I caused copies of the foregoing Reply of the State of New York 

to the A p p l i c a t i o n of Representative J e r r o l d Nadler, Et A l . f o r 

Reconsideration and stc'.y to be served upon a l l p a r t i e s of record 

i n t h i s proceeding, by f i r s t - c l a s s United States mail, postage 

prepaid. 

Kelvin J. Do 





TronsportoJon r'lonager.ier.̂  Ltd. 

407 South Dearborn, Suite 1260 • Chicago, Illinois bObO.'') 

Via H^nd Delivery 

Vemon A. Williams 
Secretary 
Surface teansportation board 
1925KStrefl. N.W 
Washington, DC 20423-0001 

August 28, 

SEP - 1 1'-

Re CSX Corporation and CSX Transportat on Inc, Norfolk Soutfiem 
Corporation and Norfolk Southem Railwjy Company - Control and 
Operating Leases/Agreements - Conrail, Inc. and Consolidated Rail 
Corporation, Finance Docket No. 33388 

Dear Secretary Wi' uims: 

Enclosed for filing in the above-referenced docket are an oriGi' .al and twenty-five 
copies of a Statement in support cf Petition for Partial Reconsideration of Monitonng and 
Reporting Conditions by Pra rie Group. 

Also enclosed is a 3 computer disk containing the submission in V '̂ord 97 

Should you have any questions regarding this submission, please call. 

Sincerely, 

fonnat. 

D e ^ e n 
President 

Consultant for Prairie Gn3'jp 

Enclos'^res 

cc: All Parties of record 

Transportation • i'laming • S.in. A N'arketing • Cost Systems 
Phone (312} 697-0836 • (8fi«) 697-Mnro 

rax (312 697-0831 • E-mail: mdcoigflash.net 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 
Reply to Petition for Reconsideration ) 
By Wisconsin Central Ltd., and ) 
Cities of East Chicago, Indiana; ) FINANCE DOCKET 
Hammond, Indiana; Gary Indiana; ) NO. 33^5 
And Whit'ng, Indiana (Collectively ) 
The Four City Consortium) ) 

STATEI\flEMT OF PRAIRIE GROUP 
IN SUPPORT or PETITION FOR 
FOR PARTIAL RECONSIDERATION OF 
MONITORING AND REPORTING CONDI HONS 

In Decision No. 89, the Board ir.iposed certain monitoring and repjrting 

obligations on the Appli<.ants as a condition to approval of the transaction, jd at 160-65. 

Among other things, the Applicants wii: require the Indiara Harbor Belt Railroad 

Coiiipany (IHB) to file weekly -eports on the opention of its yards in the Chicago area 

identified in Appendix R, including the Blue l-iand Yard. Id, at 165. 

Prairie Group is plisaoed that the Board has reco<;rii7ed the operational 

complexity and broad scope of this transaction, arid established oversight for a five-year 

period. We believe that these important reports to be filed with the Board have tne 

potential to provide critical data on tfie Applicants' progress in carrying out their merge; 

plans, and through the oversight process, the 3oard will have the ability to determine if 

additiona! condi ions are necp«ssary to address unforeseen harms caused by the 

transaction 

However, we support the petitions of Wisconsin Central Ltd. and of the Four City 

consortium, seeking a modification of the nonitoring and reporting condition imposed by 

the Eoard with respect to the Chicago Switching District and the operations of the IHB, to 

have the information reported to the Board made available to the public, just as it will in 

the S.iared Asset Areas. 

As an end user of switciting and tenninal se.-vices in the Chicago area, vve will 

have the ajiiity to monitor and document service and to judge the meanirT and impact 

of information filed in the reports as it relates to our experience of sen îce provided by 

IHB in our distribution yards und, if necessary, to furnish intormati'-. to the Board of 

::oncems o' opportunities that may need to be addressed, to assure the interests of 

Praiiiw Gioup and the public interest are adequately protected. 



In particular, operational monitoring element 15 explains informational reporting 

that will be available to the public. It provides that all such infomiation vinll be public 

except for those elements that have any relationship to the Chicago area. It is only w *h 

respect to element "! 1, the informaJon most relevant to the Chicago Switching District 

ana IHB issues raised by Prairie Group and others that the pub'ic will be denied sud-i 

infomiation in its entirety. The implication from the Board's e:planalion o that 

infonnatior* u'lder element 11 most be kept secret because't .s somehow "commercially 

sensitive." However, the yard/temiinal information reportec! ur\>i3r element 11 is 

ideritical to the information to be reported with respect to yards in the Shared Asset 

Areas. It is difficult to understand why L'̂ e infonriation reported to the Board under 

operational monitoring element 11 cann. and shouM not be made availa:ile to the 

public, as it will in the Shared Asset Areas. 

P'-'^lic dissemination of this operational infonnatior. is vital to keepif;3 the 

shipping ccmmunit'is, the media, and public officials, apprised of imporf-'nt service 

perrom.an-e indicators. CSX Transportation appears to be confident in its ability to 

respond to :he service requirements on traffic moving on IHB to, from and through the 

Chicago terminal, a« a result of con«»ajction thay have initialed to address capacity 

constraints. If the Applicants are earnest in their expressed desire to address the 

capacity and service requirements of the shipping public routing traffic oirougn the 

Chicago temiinal, there does not appear to be any good reason lo r oprsss this critical 

perforriance data from public view. On the other hand, shielding this information from 

the public coulo impede communication between the Applicants and the public, and 

raiseo the questions, (1) "just what are they tryin<j to hide?" and (2) "can we rBuiistically 

expect gooa sen/ice in the Chicago terminal?" 

Unio.T Pacific's post-merger service problems in the Houston, TX temninal 

demonstrate the importance of obtaining objective operational information for monitoring 

purposes. It is not only important for the Board to establish accountability y,'/ith the 

oversight process, but to also have information available to assist communities, 

shippers, and receivers in monitoring the Applicants' pioqress toward achieving 

promised improvements in rail operations, and to work with ttie Applicants as Lhey start 

their new operations, to assist tti»̂  Applicants in making decisions on con-ective actions 

that may be required to addre.'is problems and opportunities that may develop, as 

expaditiously as possible. 



CONCLUSION 

In view of the foregoing, we suppon tbe Petitions for Reconsideration filed by 

Wisconsin Central Ltd. and by the Four Cities Consortium, requesting that the Board 

grant partia reconsideration of Decision No. 89 to provide that reoorts filed by the 

Applicants pursuant to reporting element 11 Aof the operational monitoring condition will 

be placeo in the public dockrit as they are filed. 

Respectfully submitted, 

<3erald J. Vinci ^ 
Vice President - Brick Divis cn 
Prairie Group 
7601 West 79* Stree 
Bndgeview, Illinois 60455 
(708) 3'̂ 4-1000 

Dated; August 27, 1998 
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* r r a o on. BEFORE THE ^ 
AUG 2 0 1991 SURFACE TRANSPORTATION BOARD T 

f4^!eB«c r<i Finance Docket No. 33388 -̂ ^^V 

CSX CORPORATION AND CSX TRANSPORTATION, If'C.Vgi; 
NORFOLK SGHTHERN CORPORATION AND V>-^ _^<^ 
NORFOLK SOU'^'IERN RAILWAY COMPANY ^ ^ $ 1 ^ ^ ^ 

- CONTROL \ND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOulDATED RAIL CORPORA'̂ 'ION 

REPLY OF NORFOLK SOUTHERN AND CSX VO 
PE'i ITION FOR RECONSIDERATION/CLARIFIC/iTION 

o r THF WHEEI ING AND LAKE ERIE RAILWAY 

Applicants NS' and CSX^ submit Uiis reply in opposition to the "Petition for 

Reconsideration/Clarification of Responsive of die Wheeling and Lake Erie Rai'way" (Wl.E-9) 

dated August 12, 1998. 

INTRODUCTION 

WLE-9 is a curious pleading. First, although it purports lo seek reconsideration of 

Decision N^.. 89, it does not ask the Board to reconsider or ai.er any of the relief granted or 

any of the conditions imposed by that decision, including, s^jecifically, the conaitions imposed 

in favor of the Wheeling and Lake Erie Railway ("W.&LE"). Instead, it merely asks the Board 

to -recognize" that it "understated the magnitude of the loss racing Wc&LE." WLE-9 at 13. 

Since W&LE expre; -es no dissatisfaction with the relief granted or conditions the Board 

' "NS" refers to Norfolk Southem Corporation and Norfolk Southern Railway Company 
r'NSR"). 

^ "CSX" refers to CSX Corporation and CS." i ranr.poitation. Inc. ("CSXT"). 



imposed based on its findings W&T ,E does not make clear what the p\iipose of such an 

ex -icise would be ̂  

Second, WLE-9 specifics'ly = the Board not to correct the alleged error in its 

findings "at this point," ;iincc, ac-or ng tc W&LE, "Is]uch an effort would prove time 

consuming, and could prove counvr-productive to the private negotiations [among W&LE, NS 

and CSX] that are ioon to commence." WLH-9 at 13. Instead, V/&LE asks tiie Board merely 

"to recoonî e that it understated the magnitude of the ioss facing W&LE," and to "hold in 

abeyance ti '-•iier dc erminatioiis as .o the scope of the loss, u.iless and until such time that th.e 

parties are unable to reach an accord . . Id̂  W&LE does not indicate how the Board is 

supposed to "recognize" that it has understated the magnitude oi the losses facing W&Ll£ 

without determining what th; scope of those losses are actually ikely to be. 

In any event, there is no ricri; whatever to W&LE's petition for reconsideration and't 

should be promptly denied. As we discuss below, a party that expresses no objection to the 

-ubstantive relief granted by the Board, including the conditions imposed, has no basis for 

seeking agency reconsideration of statements in thf* a: ic.y's opinion that that party may not 

like. Here, the statements objected to, even if erroneous, will have nr adverse co?isequences 

to W&LE; accorv!ingly, W&LE cannot require the Board to waste it̂  iinic reconsidering them. 

Furthermore, W&LE's wlaim that Decision No. 89 made erron-.̂ ous findings regarding the 

impact of the T'-ansaction cn W&LE is simply and piaif' wrong. 

Although WLE-9 is styled a "Petition for Reconsideration/Cilarification," Applicants 
can find nothing in it that seeks clarification of any aspect of Decision No. 89. 
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ARGUMENT 

I. ALLEGED ERRORS NOT AFFECTING A PARTY'S RIGHTS 
PROVIDE NO GROUNDS FOR RECONSIDERATION. 

In Decision No. 89, the Board thoroughly considered W&LE's respoa«i"e application 

and the conditions requested ia it and decided to impose some but not a'i of the requested 

conditions. The Board correctly noted that W&LE "does not propose its conditions as a 

competitive solution to offst c the diminution of competition experienced by any shipper or 

group of shippers," but proposed them solely "to ofl>et the adverse financial impact of rhe 

Transaction cW&LE." decision No. 89 at 107-108 With respect to the conflicting 

estimates by W&LE and Applicanis regarding th'- likely impact of the Transaction on W&LE's 

fir»aaces, the jard stated as follows: 

Although W&LE's projections of a $12.7 to $15 million yearly gro s traffic 
revenue loss are overstate"it does appear that W&LE would 'ose sub' cantial 
revenue due to '̂ his transaction. Applicants' estimate of $1.4 million may be 
somewhat understated. 

Id. at 108. After discussing various reasons why it believed W&LE's projections were 

overstated, the Board nevertheless concluded: 

Even with !hese adjustments, however, it is apparent that a substantial amount 
of traffic, probably between $1.4 and $3.0 million, could be diverted from 
W&LE because of this transaction. Much of tliis traffic loss claimed by W&LE 
is due to new, more efficient voutings afforded applicants by the transaction 
rather than to any enhancement of applicants' market power. Nevertheless, we 
think that the combination W&LE's precarious financial situation and these 
rather heavy losses calls out for a remedy to preserve essential services and an 
important competitive p' esence here. 

Id̂ (Empha>is supplied.) Based on its pe.ceived need to preserve (he financial viability of 

W&LE, the Bi'ard imposed the following conditions on Applicants: 

[A]pplicants must (a) gra it W&LE overhead trackage or hadla- rights access 
to Toledo, with connections to AA and other railroads at Toledo, (b) extend 



W&LE's lease at, and trackage rights access to, NS' Huron Dock on Lake Erie, 
and (c) grant W&LE overhead hauiage or trackage rights to Lima, OH, with a 
connection to lORY at Lima. Applicants and W&LE must anempt to negotiate 
a solution with regard to these matters; and, if negotiations are not ftilly 
successful, may submit separate proposals no later than October 21, 1998. 
Further, applicants and W&LE must attempt to nesotiate an ii.ieement 
concerning mutually beneficial arrangements, including allowing W&LE to 
provide service to aggregates shippers or io serve shippers along CSX's '..le 
between Benwood and F;iooklyn Junction, WV, and inform us of any such 
anangeinents reached. 

Decision No. 89 at 181; see alsojd, at 109. 

W&LE does not seek reconsideration of uu;- of the relief granted by Decision No. 89 or 

."iiy of the conditions imposed. It merely complams about the discussion in the decis on of the 

impact of the tiâ âction on W&LE and the "findiags" diat W&LE claims t)ie Board made 

with respect to that impac. Since W&LE does not .̂ eek reconsideration of an)' of ihc relief 

granted or conditions imposed by Decision No. 89, however, the alleged "findings" about 

which it complains have no effect on W&LE's substantive rights. Accordingly, Uiere is no 

basis for W&LE's request that these findings be reconsidered. 

It is well settled that a party to an administrative or jur* . ̂ :' pioceeding camut seek 

review or reconsideration of statements in a decision that it does not like if it does not seek to 

change any ci the sabstantive aspects ot the judgment or decision. As the D.C. Circuit stated 

recently in declining to rev'ew underlying findings in a Federal Maritime Commission order 

when the protesting parties did not object to the order itself: "Appellate courts 'reviewt] 

judgments, not statements in opinions.'" Sea-Land Service. Inc. v. Department ô  

Transportation. 137 F.3d 640. o47 (D.C. Cir. 1998)(quodng from Black v. Cutter 

Laboratories. 351 U.S. 292, 297 (1956* See also, e .̂ California v. Roonev. 483 U.S. 307, 

311 (19S7); Wamer/Elektra/Atlantic Corp. v. Countv of DuVvie. 991 F.2u 1280, 1282 (7* 

Cir. 1993). Similarly, in declining to review an Interstate Commerce Commission opinion 
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explaining why it denied various unions' petitions for reco'isideration, the Supreme Court 

stated: "[I]t is th; Commission's formal action, rather than its discussion, that ir dispositive." 

ICC V. Brotherhood of Locomotive Engineers. 482 U.S. 270. 281 (1987). 

These principles app'y ftiUy to W&LE's petition for reconsideration. Since W i L E is 

satisfied to accept the conditions the Boaid imposed in its favor, what else the Board n ay have 

said about the impact of the transaction on W&LE is irrelevant; it has no effect on W&LE's 

substantive rights. For u e Board to reconsider matters at a party's behest that have no impact 

on that party s rights would be a complete waste of time and administrative resources, h.deed, 

by saying diat the Board is not being asked to "recalculate its loss findings," at least until the 

negotiations under the conditions are concluded, W&LE apparently is not even asking tha* the 

Board's opinion be re-worded. 

W&LE, however, claims diat ihe board's discussion of die impact of tiie transac ion on 

W&LE could have adverse consequences for W&LE in connection widi "the forthcoming 

negotiations between die parties" and in eonnectior with the "imposition of specific remedial 

measures by the Board should the parties be unat'e to resolve tiie issues through private 

negotiation." WLE-9 at 3. This claim is groundless There is no reason to LJieve that the 

discussion if Excision No. <9 of the Transaction's impact on W&LE wou?d have any impact 

on the negotiations (which have already commenced) among W&LE, NS and CSX regarding 

the detailed tenns of the trackâ  e or haulage rights and the extension of the Huron Dock lease 

that the Board has ordered Applicants to provide to W&LE. The Board has already imposed 

"specific ri medial mersures" in favor of W&LE, and if the parties are unable to agree on the 

details of diose measures (for example, the amount of die trackage and haulage charges oi the 

duration of the H'-ron Dock lea«!e extension), the Board should have no difficulty resolving 
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them. The discussion in Decision No. 89 al>out the transaction's impact on W&LE should 

have no bearing on the Board's resolution of those details.'' 

IL DECISION NO. i 9 DID NOT MAKE r^JRt>NEOUS FINDINGS 
REGARDING Tt E TRANSAC ION'S IMPACT ON W&LE. 

Even f W&LE were entitlet! to s;ek reconsideration of the Board's discussior; of the 

transaction"s impact on W&LE, there would be no basis for such reconsideration because there 

was no error in the discussion to which V» & L t objects. 

First, the discussion in WLE-9 scarcely refers to the actual discussion in Decision No. 

89 and bears little relation to il . A..hough WLE-9 claims that "the Board's findings 

concerning the magnitude of transaction related losses facing W&LE are materiailj erroneous" 

(WLE-9 at 1), it never specifically identifies the "findings" it claims to be erroneous. In fact, 

the operative findin > of the Board, for purpose of the conditions it chose to impose, was that 

* a substantial amount of traffic . . . couid be diverted because of this transaction." Decision 

No. 89 at 108. The Board also stated that the amount of that potential diversion is "probably 

between $1.4 million and $3 million" (id.), a statement indicating that the precise amount of 

the potential diversion may nov be known with certainty and .s in any event less important that 

the general conclusion that the amount is "substantial." W&LE completely mischaracterizes 

these statements wht .i it asserts that the Board "adoptled] revenue loi,; projections [of $1.4 

'* The discussion in Decision No. 89 should also have no effect on the negotiations tho-
Board also directed Applicants to undertake regarding other "mutually beneficial 
arrangements." Those negotiations, which have also begun, will be guided by the panics' 
respective interests, not by what the decision may have said about W&LE. While Applicants 
arc hopeful that they will be ahls to agree on muuially beneficial arrangements with W&LE, 
Decision No. 89 clearly indicates that those are mavters siricUy for good faith negotiations by 
the parties and not for imposition by th; Î oard if the parties, after good faith negotiation, are 
unable to agree among themselves. 



million] that are actually lower than those ultimately conceded by Applicants' themselves." 

WLE-9 at 7. 

In i<ny event, nothing in WLE-9 shows that any of the Board's discussion of the 

transaction's impact on W&LE was erroneous. W&LE first argues that the Board's alleged 

Iocs projection of $1.4 million is contrary to the evidence of NS's o'vn rebuttal witness, John 

Williams. WLE-9 at 5-8. As noted earlier, the Eoard did not pr '• xt a loss of $1.4 million; 

ftirtiiermore, such a projected revenue loss is not in conflict with Mr. Williams' rebuttal 

evidence. As explained in Applicants' Rebuttal (CSX/NS-i76 at 391-394), die separate 

dî 'ersion smdies of NS and CSX indicated a net ai Jiual revenue loss to W&LE of 

approximately $1.4 million. NS's study, by Mr. Williams, showed W&LE losing trafliv, worth 

$1.9 million, while die CSX study, by Howard Rosen, showed W&LE gaining other traffic 

worth $451,000 annually, for a net loss of about $1.4 million. Both smdies used 1995 traffic 

data, as required by the Board in this case. W&LE's two traffic studies, in contrast, used 1996 

traffic data. In his rebuttal statement, Mr. Williams showed that, even using 1996 traffic data, 

as W&LE had, the annua! loss to w&LE would be only $2.0 million. WLE-9 fails to mention 

any of these facî  whei: it contenus, quite erroneously, that Mr. Williams' l ebutial evidence is 

in conflict with a diversion estimate of $1.4 million, which was NS's and CSX's combined 

estimate based on 1995 traffic data. 

Next, W&LE argues that the Board's estimate of the impact on W&LE fails to iiiclude 

losses to W&LE that would have resulted from the teniiination of W&LE's lease of the Huron 

Docks. WLE-9 at 8-10. Again, since the Board has specifically required NS to extend 

W&LE's lease of and access to the Huron Docks, this alleged error plainiy has no adverse 

t ffect on W^'LE. In an;' case, there was no error. NS presented evidence diat NS's 
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te Tnination of that lease was urtrelated to this tran.saction. CSX/NS-177 Vo'. 2B at 777 

(Williams RVS at 53). Although W&LE argued to the contrary, it presented no evidence on 

the matter. There was certainly an evidentiary basis for the Board to conclude that these losses 

were not transaction related.' 

A &LE next quarrels with the Board's observation that "[i]t is inaccurate to assume, as 

W&LE uniformly does here, that NS single-line service will always replace a joint NS/W&LE 

stirvice. If the W&LE routing and service is more efficient, as W&LE contends, then it is 

likely that NS would continue to use that service." Decision No. 89 at 108. WLE-9 at 10-13. 

It is difficult to see how W&LE could dispute this common-sense proposition, which is 

supported Ly substantial record evidence in this case (see, e.g., CSX/NS-177, Vol. 2B at 778-

780 (Williams RVS at 54-56) and one the Board's certainly able to embrace on the basis of its 

experience and expertise. The conclusion that NS-sir.gle line service will not always displace 

joint NS/WLE service (or joint NS/CSX service) is not, as W&LE argues, inconsistent with 

Applicants' evidence that single-line service is usually niore efficient and mort" attractive to 

shippers than joint-line service. For example, as Mr. Williams explained in his rebuttal 

sutement, the fact that W&LE has a.ready captured market share in existing competitive 

markets and the fact that it will likely work widi CSX to compete for traffic with NS indicati; 

that it is likely to retain a share of traffic that will compete with single-line NS service. Jd. 

^ Contrar>' to yv&LE's suggestion, such a finding is not inconsistent with the condition 
the Boarc imposed i egardiii:i Huron Dock. The Board cou id reasonably conclude that 
requiring an extension of W.iLE's lease to the Dock was an appropriate waj to contribute to 
W&LE's viability even if NS's planned termination of the lease was not transaction related. 
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In sum, even if W&LE were entitled to seek reconsideration of statements that have no 

effect of its substantive rights, W&LE has not shown that any of the Board's statements in 

Decision No. 89 regarding the impact of the transaction on W&LE are erroneous. 

III. THERE IS NO BASIS FOR HOLDING W&LE*S 
PETITION IN ABEYANCE. 

Finally, the Board should deny W&LE s request that t.ie Board should hold its petition 

"under pending consideration" pending negotiations with CSX and NS and act on the petition 

only if niiv. after the parties "inform tiie Board that they are at an impasse as to the 

implementation of the Board's conditions." W&LE is satisfied with the conditions. If die 

mandated "specific remedial measures" are the subject of an impasse, die Board will rei.>lve 

the issu'*5 based on whatever evidence is brought forward that is pertinent. There is absolutely 

no reason to hold the petition for reconsideration in abeyance. We have shown that W&LE 

has offered no basis for reconsidering Decision No. 89, either now or later. Holding the 

matter in abeyance would not facilitate any negotiations, but would merely lef.ve the finality of 

the decision uncertain for an indefinite period. W&LE's request for holding the petition in 

abeyance should be denied. 



CONCLUSION 

The Petition for Reconside. ation/'Clarification of Responsive Applicant Wheeling & 

Lake Erie Railway Company (WLE-9) should be denied. 

Respectfully submitted. 

James C. Bishop, Jr. 
William C. Wooldridge 
J. Gary Lane 
George A. Aspatore 
trreg E. Summy 
Norfolk Southem Corporation 
Three Commercial Place 
Norfolk, VA 23510-9241 
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Richard A. Allen 
John V. Edwards 
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Washington, D.C. 20006-3939 
(202) 298-8660 

Counsel for Norfolk Southern Cc-poration 
and Norfolk Southern Railway (Jompany 

Mark O. Aron 
Peter J . Shudtz 
CSX Corporation 
One James Center 
901 East Cary Street 
Richmond, VA 23219 
(804) 782-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 
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Dennis G. Lyc 
Arnold & Porter 
555 12* Street, N.W. 
Wrishington, D.C. 942-5000 

Samuel I . Sipe, Jr. 
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Steptoe & Johnson LLP 
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Washington, D.C. 20036 
(202) 429-3000 
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CERTIFICATE OF SERVICE 

1 hereby certify that on this 27"" day of August, 1998,1 have served die foregoing 
CSX/NS-212, Reply of Norfolk Southem and CSX to Petition for Reconsideration/Clarification 
of the Wheeling and Lake Erie .Railway, on all parties of record by first class mail, postage pre­
paid, or by more expeditious means, and by hand delivery on the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
Office of Hearings 
825 North Capitol Street, N.W. 
Washington, D.C. 20426 

Richard A. Alien 
Zuckert Scoutt & Rasenberger, LLP 
888 17* Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 

Datec! August 27, 1998 
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1^^ 77/ 

f,U6 28 1998 
^ BEFORE TH-. 

^ ^ l " B«cor<5 SU IFACE TRA^ SPOF TATION t'>ARD 

FINANCE DOCKET NO. 33388 ^ ^'^'^ 2l > 

CSX CORPORATION AND CSX TRANSPORTATION, INC., . " . ^ 
: NORFOLK SOUTH £RN CORPORAUON AND f < T r^^-^ 
NORFOLK SCUTHERN RAILWAY CO.vlPAKV ^.— ^ 

CONTROL AND OPFRATING L E A S F S / A G R E E M E N T S - C O N R A I L INC. AND / 
C'/NSOLIDATED RAIL CORPORATION 

RESPONSE OF APPLICANTS CSX CORPORATION, CSX 
TRANSPORTATION, INC., NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOl'THERN P..MLW.\Y COMPANY TO PETITION OF 
WISCONSIN CFNTRAL LTD. FOR PARTIAL RECONSIDERATION OF 

MO?'3TORING AND REPORTING CONDITIONS 

Applicants CSX Corporation and CSX Trap nortation. Inc. ĉollectively, 

"CFX") and Norfolk Southem Corporation and Norfolk Southem Railway Company 

(collectively, "NS") hereby submit the following response to 'he Petition of W isconsin 

Central I td. for Partial Reconsideration of Monitoring and Reporting Conditions 

(WC-19). Wisconsir, Centra' seeks to make public operational mo iitoring information 

conceiiiing yard operations in the Chicago lerminal area that ihe Poard directed 

Applicant: to submit confidentially to the Oftice of Compliance and Enforcement. 

This response is filed pursuant to 49 C.F.R. § 1104.1 (a). 

In order to address concems that the Conrai! Transaction might lead to service 

problems, particularly in light cf the difficulties that followed the merger of tlie Union 



Pacific and Southem Pacific, the Board required in Decision No. 89 that Applicants 

reyularly report to the Board on a number of operational matters during the transition 

period. Decision No. 89 at 162-65. The Board provided that commercially sensitive 

information woulc be held confidential by the Boĉ rd, but that other information would 

be made public. Decision No. 89 at 165, para. 15. Applicants' discussions with 

shippers at the Conrail Transaction Council have led to a consensus ou public reporting 

tailored to meet customer needs. 

The Wisconsin Central Petition focusts on reporting require.nent 11, which 

requires confidential submission to the Board on a wcCKly basis of daily status reports 

on operations at 23 yards - 12 operated by CSX, 9 operated by NS and 2 opeiaicd by 

the Indiana Harbor Belt Raihoad Company ("IHB"). Decision No. 89 at 164-65. 

Three of these 23 yards are in the Chicago terminal area - CSX's Barr Yard aivl IHB's 

Blue Island Yard and Gibson Yard. Wiscon.cin Central asks the Board tr reconsider, 

and to require instead that the status reports on the three Chicago terminal area yards Se 

made public. 

Applicanis object to this requested d" iosure of commercially sensitive 

information, as it could be usee by competitors of Applicants, who are not subject to 

the same r eporting requirements, to the commercial disadvantage of Ap, hcants. The 

Board correctly pro ided that this commercially sensitive information should be 

submitted to the Board on a confidential basis. Moreover, contrary to the assertions of 

Wisconsin Central, there is no inconsistency between the Board's determinations that 

certain information should be he'd confident al and that Jiher infr .nation should be 

made public. Furthermore, Wisconsin Central has presented no basis for granting thf 



requested modification of Decision No. 89. Wisconsin Central has demonstrated no 

need for this information. Wisconsin Central's Petition for Reconsiderction should 

therefof" be denied. 

The Board correctly determined that the detailed reports th:ii Applicants mjst 

submit to the Board about yard n̂d terminal operations pursuant to reporting 

req..irement 11 will contain commercia"y sensitive information that the Board should 

hold confidenti;.!. The Board, with its expertise in the rail iransportation ii.dustry, can 

fully appreciate the competitive significance of this information. Among «tner uses, 

competitors could use the information to suggest to shippers that the Barr, Blue Island 

and Gibson Yards are congested and that the shipper should there ."ore make altemate 

arrangements with the competitor. Without similar information on the operations in the 

yarJiS used by competitors, the shipper would have no basis to c aluate the claim. 

Wisconsin Central argues that the Board's decision is inconsistent in providing 

for public disclosu. e of yard operation.̂  in '.ne Shared Asst.o Areas vhile carv ing out 

for confidential handling information about operations at three yai is in the Chicago 

terminal area. In fact, however, confidentiality is the rale ra.her than tne exception As 

explained above, the Board provided tha* reports regarding operations at the 23 yards 

listed in Appendix R would be held confidential. 

The yards to be operated by Conrail in the Siiared Assets Areas are provided 

special treatment because of he unique status of the Shared Assets Areas. Although 

Applicants c* > not believe that concems expressed about potential operational problemŝ  

in the Shared Assets Areas are warranted. Applicants understand that the Board 

nrovided for public disclosure of information about the Shared Assets Areas beraust cf 



heightened public concems about service in these innovative service districts. 

Moreover, because the Shared Assets Areas will generady be served only from yards 

controlled by Applicant:-, unlike the Chicago terminal area, competitive harm is much 

less liKcly to follow from public disclosure of i iformation about yard operations in the 

Shares' Assets Areas There is thus no inconsistency in the Board's decision that must 

be remedied. 

Wisconsin Central has no valid need for the information it seeKs. The primary 

concem asserted by Wistoiisin Central as jut. ilcation for the relief it sought was 

whether the IHB would retain its status as an independent switching carrier in ihe 

Chicago temiinJ area. The detailed information about yard operations sought by 

Wisconsin Central is not relevant to that issue, as Wisconsin Central acknowledges in 

its Petition (at 3 n.3). The Board fully addressed Wisconsin Central's arguments i i 

Decision No. 89 at pages 90-92. The issue of whether IK3's ownership change affects 

its role as a s>/itching canier will be monitored as part of the Board's gene-al oversight. 

Decision No. 89 at 161. In addition, Wisconsin Central doer, not need public disclosure 

of the O-^rational Monitoring information in order to assess how itr own business is 

being handled. Wisconsin Central will obviously be able to monitor its own traffic 

directly. 

It should also be pointed out that Wisconsin Central entered into a settle-nent 

agreement with NS in Finance Docket No. 33388. Us cdversarial demand for 

commercially sensitive infoan ition from IHB. a carrier in which NS is acquiring an 

indirect financial inter st, is on its face inconsistent with the support Wisconsin Central 

pledged for the Transaction in its settlement. 



For the reasons stated, the Petition for Partial Reconsideration should bo denied. 

Respectfully submitted. 
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CSX CORPOrcATlON .\ND CSX TRANSPORi/TION, INC., 
NOR' OLK SOUTHERN CORPORATION .AND 
NORl OLK SOI ITHERN RA1LV\ AY COMPANY 

CONTROL AND OPERATING LEASES AGXEEMENTS-CONRA.iL INC. AND 
CONSOLIDATED RAIL CORPORATION 

RESPONSE OF APPLICANTS CSX CORPORATION, CSX 
TR.ANSPORTA1 ION, INC., NOR.'OL.K SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY TO PETITION FOR 
" R E C O N S I D E R A T I O N BY THE ? OUR CITY CONSORITUM 

Applie.mts CSX Corpori'tion and CSX Transportation, Inc. (collective';,, "'SX") and 

Norfolk Southem Corporation an 1 Norfolk Southem Railway Company (collectively, "NS") 

hereby submit the following response to the Petition .or Reconsideration b\ the Cities cf Eiist 

Chicago, Indiana; Hammond. Indiana; Gary, indiana; and Whiting, Indiana (Collectively the 

Foui City Consortium) {FCC-18). The Four Cities seek environmental mitigation conditions in 

addition to those imposed by the Board. This response is filed pursuant to 49 C.F.R. 

§ 1104.13(a). 

PREFACE AND SUMMARY 

The FoLT Cities assert th' • the package of environmental mitigation conditions imposed 

on the Ap .̂l'cc'nts for their benefit is inadequ.i'e. In support of this assertion, the Four Cities 



assert both procedural and substantive errors in the Board's environmental review proê ss. On 

the procedural side, the Four Cities a.gue that the Board should not have consiv jred any 

infoimation submitted to the Seciion of En ironmental Analysis ("SEA") after Febraar> 2, 1998, 

the close of the comm ent period on the Dral Environmental Impact Statement ("DEIS"). This 

contentie n was p.̂ -evlously presented to the Board in the Motion to Strike of the Four City 

Consortium (FCC-16) (filed May 18, 1998), answered by CSX in a Response (CSX-149) (fiS.d 

May 21, 1998), and rejected by the Board in Decision No. 83 (served May 27, 1998). The Four 

Cities do not present any new arguments in their Petition for Reconsidei ation that warrant a 

reversal of Decision No. 83. On '.he substantive side, the Four Cities argue that the 

enviiormenial justi ;e anah'. is in the Final Environmental Impact Statement ("FEIS") as applied 

to cehdin line segments within ?he Four City area v.as flawed.' As relief, the Four Cities ask that 

Ihe Board impose limitations on the number of trains that Applicants may operate over their lines 

through the Fou City area. The Four Cities also request that the Board modify the Operational 

Mor.iton requirements of Decision No. 89 to facilitate oversight of the vehicle delay condition 

in the Four City area. 

As explained below, the Board did not err, either pro:edurally or substantively, in 

evaluating tlie enviionmental impaitr of the Transaction in the Four City area. Indeed, 

Applicants b ieve that tne pack?̂ e of mitigat on condition^ oidered by the Board for the benefit 

' This argument was prev iously presented to the Board in the Petition for Clarification and 
Modification by the Four City Consortium (FCC-17) (filei July 7. 1998) and answered by CSX 
in its Reply (CSX-156) (filed July 10, 1998). The Board dec'ined to address this argument in the 
context of that petition, dvising the Four Cities that they m eded to pur , ue the matie-r by 
administrative appeal pursuant to 49 C.F.R. § 1115.3. De ision No. 89 at i;9. 



of the Four Cities is ver>' generous in light of the modest changes in traffic patterns projected for 

the Four City area. None o. the projeci'̂ d changes on the rail line segments of concem to the 

Four Cities meet the objective thresholds for mit-gation set forth in the DEIS and FEIS ard 

adopted by the Board.' The Board would thus have been justifed in cot eluding that the Fo;.r 

Cities wi'c not .'ndtled to any mitigation for environmental impacts that are not significant 

enough to ricet these objective criteria. 

However, in light of the Four City area's pre-existing vehicle delay problem, the Board 

fashion̂ d̂ an expansive package of conditions (Environmental Conditions 21 (a; through (i)) 

designed lo ensure that the Transaction would have little if anv incremental impact on the Four 

City area.-' Decisior. No, 89, App. Q at 4«'>5-06. 

One can urderstano why die Four City Consortium would try to use the fortuity of the 

Conrail Transaction to piit itself in a better positiof̂  than it was in previously. But the relief it has 

sought throughout this proceeding (which would have reqei.cd subs.mt' .l modification^ 'o the 

CS.X and NS Operating Plans in the Chicago temiinal area and would have limited / pplicants' 

" CS.X's Curtis Yard in Gary met the threshold for hazardous materials (Failure Mode and 
Effects .Analysis) mitigation (Environmental Condition 6, Decision No. 89 at 391), and four 
highway/rail grade crossings -n Gary on CSX's Willow Creek-Pine Junction line segment met 
file threshold for warning system upgrades (Environmental Condition 8(A), Decision No. 89 at 
394). However, the Four Cities have never expressed concem in its filings in this proceeding 
about Curtis Yard or the Willow Creek-Pine Junction line vegment. 

" Because of its loc. tion as the eastern gateway to the critical Chicago terminal area, the Four 
City area is crossed by a sul tantial number of rail lines (ncluding lines of Canadian National 
Railway. Chicago South Shore & South P n̂d Railroad, Elgin Joliet & Easiem Railway, and 
Indiana Haibor Belt Railroad, in addition to lines of Conrail, CSX and NS), and presently 
experiences a substantial level of rail traffic on many of these rail lines. Because most of th-; rail 
lines are at r̂ade, the Four City arc presently experiences vehicle delays in many locations, 
completely unrelated to the Conrail Transaction before the Board. 



flexibility to adjust to changed conditions) is not legally supportable under ;he Board's precedent 

and was correctly rejected by the Board. It has been •'̂ e consistent pe l.cy of the Board, as it was 

the policy of the Board's predecesso ilic Interstate Commerce Commission, not to exercise its 

conditioning power to remedy pre-ex'sting condi.ions or other conditio is not r~iated to any 

effect of the proposed action >̂̂ .*bre the Board. This policy was reaffinneu by the Board in 

Decision No. 89: 

A condition must address an effect of the transaction, and will 
genera"y not be imposed "to i.meliorate longstanding problems 
which were not created by the merger." Finally, a condition 
should also be tailored to remely adverse effects of a transac ion, 
and should not be dcf.ignc J simply lu put its proponent in a better 
position than it occupnd bef^-e the consolidation. 

Decision No. 89 at 78 (quoting Burlington Northem. Inc.—Control & Merger—St. Louis-San 

Francisco Rv. Cx. 360 I.C.C. ''SS, 952 (1980)). 

The Board, howex er, did not leave the Four City area without any relief The Board 

imposed conditions that will accoiiii<lish the objectives of the Four Cities but through i .cans that 

do not present the serious operational problems that those advocated by the Fcur Cities would 

create. The Board's conditions satisf local ne ds in the Four City area without sacrificing the 

broader public interest in an efficient national rail system, which req"ires efficient rail operations 

through the critical Chicago terminal area. Th^ Four Cities have not prtcented any pr'rsuasive 

new evidence or argument for imposing additional environmental conditions. The Petition for 

Reconsideration should accordingly be cenied. 



SPECIFIC RESPONSES TO THE FOUR CITIES' ARGUMENTS 
FOR ADDITrONAL ENVIRONMENTAL CONDITIONS 

A. The Board Did Not Commit Any Procedural Errors in Evaluating the 
Environmental Impacts on the Four City Area and Determining the Appropriate 
Conditions to Mitiuate Tho..e Impacts 

The Four Cities reassert the arguments they made in their May 18, 1998 motion to strike 

certain information submitted by CSX to SEA at the request of 3EA after the close of the 

comment period on the DEIS. Those arguments were properly disposed of by the F jard in 

denying the motion in Decision No. 83. T»iere is even let s mept in ti." Consortium s contentions 

now that three months have passed since the Foar Cities obtained copies of the contcMC 1 

submissions. 

The supposed "prejudice" c f which tl e Four Cities mainly complain is that CSX revised 

Its Operating Plan in April 199c to reduce the p-cjected increase in the number of trains 

operating over the CSX P-ne Junction-Ban Yard line segment (C-023) from about six trains per 

day tc about two Ira.ns per cay, prii.iarily by rerouting trains to other routes through the Four 

City ai'ca. This revision was made fter the Four Cities made clear th^ir position (unknown to 

CSX at the time ii dev loped its Operating Plan) that the line '.egment on which the\' 'east 

wished to see a traffic increase was the Pine Junction-Barr Yard line segment. One might have 

thought that this amendment denionstri ted that the procedures mandated by the National 

Environmental Policy Act, as impler. snted by the Board, v̂ ere accomplishing the salutary 

objective for which they were designed. Instead, the Four Cities cried "foui." This cry does not 

ring true for several reasons. 

First, the chruige is i.mmaterial under the Board's objective criteria for mitigation. The 

DEIS evaluated tho impaclo on the Pine Jurciion-Ban- Yard line segment, assuming the 
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originally projected 5.7-train-per-day increase n̂ the segment, and concluded, using the same 

criteria as the FEIS, tiia* tiiere would be no impacts warranting mitigation on the line segment. 

DEIS, Vol. 3 " 2' IN-26 to IN-27, IN-83 tc lN-87. Thu.s the chang.- in the projected increase 

fr .n about six trains per day to about two trains per iay did 'ot materially affect ihe Board's 

analysis, as the Board poi.ited out in Decision Nj . iI3. 

Second, both the six-train-per-day inc ease and the two-t'ain-per-day increase are only 

good-faith projections of traffic changes on t!ie Pine Junction Barr Yar-̂  line segment. CSX •'•'"d 

NS have done their best to project the traffic patt< ms that will follow consummation of t!ie 

Transaction, but neither possesses a ( rystal ball. Both tht; Board's "me its" and environmental 

reviews must be based on projections, as there is no practical altemative. SEA and the Board do 

net simply accept operating plans at face value, however, b it evaluate them to ascertain whether 

they appear to be sufficiently reliable for both the Board's "merits ' and environmental analyses. 

Both the CSX and NS Operating Plans passed this review. 

But even ascming, aiguendo. that the projection of traffic on the Pine Junction-Ban 

Yard line segment (either as originally presented A as revised) tums out not to be accurate, 

whether be causae of an unexpected tum in the economy or, indulging the worst insinuations of the 

Consortium, because of deliberate dissembling by CS.X in preparing or revising lis operating 

plan, the Four Cities are lot without recourse In addition to any rights the f our Cities would 

have to reopen this proceeding under 49 C.F.R. § 1115.4, Environmental Condition 50 expressly 

provides as follows: 

Condition 50. If there is a matenal change in the fac,3 or 
circumstances upon which the Board relied in imposing specific 
environmental mitigation conditions in this Decision, and upon 
petition by any party who demonstrates such material changes, the 
Board may review the continuing applicability of its final 
mitigation, if wairanted. 
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Decision No. 89 at 420. There is no reason fo* Applicants, the Four Cities and the Board to 

continue to agonize over what precisely is going to happen m the future when the Board has 

afforded the opportunity in tht future to address the situiJtion, if necessary, based on concrc'e 

facts. 

Third, the Four Ci'ies had ample opportunity to resoond to the substance of the contested 

late April/early May submissions to SEA in their Augu.si 12, 199. Petition for Reconsideration, 

but chose to forgo that opportunity and to rely entirely on their stale claim of procedural 

prejudice. Any ch'itvi of prejudice resuUing from the Board's consideration of CSX's 

submissions in the FEIS dissipated to the vanishing point during the past three months. As eariy 

as the Board's Notice of Intent to Prepare an Environmental Impact Statement (EIS) and Request 

for Comments on Proposed EIS Scope, served July 3, 1997, the Board made it clear that there 

would be an opportunity to respond to matters presented for the first time in the FEIS: 

P-nies that wish to file an administrative appeal of the 
Board's written decision (including any environmental conditions 
that mi;_,ht bv imposed) may do so within 20 days froTi the ser\ ice 
date of the Board's decision, as provided in the Board's mles. Any 
interested party will have approximately two months to consider 
the FEIS prior to commencei.ient of the aforementioned period for 
filing administrative appeals. The schedule will provide adequate 
time te pursue administrative review of the Beard's June 1998'' 
decision aftjr it is issued. Any administrative appeals will be 
addressed in a subsequent decision. This process is consistent with 
CEQ rules (40 CFR 1506.10(b)). 

Notice of Intent at 5. Set2 also Notice of I ..al Scope of Environmental Impact St.itement (EIS), 

served October 1, 1997, at 7; DEIS, Vol. 1 at 1-12; FEIS, Vol. 1 at 1-8 to l - I l . 

Subsequent .o the Notice ot Intent, the scheduled dates for release of the FEIS, oral argument, 
the voting conference and the Board's written decision were all pushed back about one month to 
allow time for preparation of S afety Integration Plans. 



The Board expressly remin aed the Four Cities of the opportunity f: r administrative 

appeal in Decision No. 83 .-.non rejecting their motion to strike. Tne Boari's mles permit 

submission of evidence as well as argument through a petition for reconsideration. 49 C.F.R. 

§ i 115.3. It appears tlien that the Four Cities could find nothing substantively wrong with CSX's 

revised traffic projections to present in their Petition for Reconsideration. The Board should 

reject their effort to use a spurious assertion of a procedural violation to obtain what they could 

not obtain on the merits. 

B. The Board Did Not Err in its Conclusion that the Transation Would not Cause 
High and Disproportionate Impacts on Minority or Low Income Residents of the 
Four Citv Area 

The Four Cities request that the Board stay the implementation of the CSX Operating 

Plan with respect to operations over the former Pennsylvania Railroad Fort Wayne Line between 

Hobart and Clarke Junction - the Warsaw-Tolleston (C-026) and Tolleston-Clarke Junction (C-

024) line segments - pending completion of an analysis as to whether inose operations would 

result in disproportionately high and adverse impacts on minority and low income populations 

residing along that line. That request should be rejected on two grounds. 

First, the Board has alrecdy completed that analysis. Contrary to the Consortium's 

assertions, there is no inconsistency between the DEIS and the FEIS. These two line segments 

were identified in the DEIS as segments that met the threshold for further environmental justice 

analysis based on the demographics of the po •'ulation in the relev mt area. DEIS, Vol. 5A, 

Appendix K, Table K-15 at pages K-22 to K-23. Th?.i is, SEA detennined that minority and/or 

low-income populations live along these line seĵ ments. The DEIS, howev -r, did not make any 

determination is to whethci the Transaction-related impacts from the projecteo operations on 

these line segment were disproportionately high aid adverse. That analysis was lei^ to the FEIS. 
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In the FEIS, SEA completed the environmental jusUce analysis by first assessing the 

magnitude of the impacts on the line segments identified in the DEIS and then determining 

whether the minority and/or low-income populations on those line segments with "high" impacts 

- that is impacts exceeding SEA's criteria for significance in the categories of noise, hazardous 

materials transport, and highwav/rail grade crossing safety and delay - were disproportionately 

impacted. FEIS, Vci. 6C, Appendix M. Applying objective criteria, SLA concluded that the 

projected impacts on the minority and/or low income populations along the Hobart-Tolleston-

Clarke Junction portion of the Fort Wayne Line were not disproportionately high. This is not 

surprising, since the increase in traffic on that line is only projected to be four to five trains per 

day. The projected increases in traffic on ihe line segments that were found tc varrant 

mi .igation for environmental justice impacts ranged from 17 to 40 trains. The Four Cities do not 

present any evidence or argument that suggests that the analysis in the FEIS is incorrect. 

Second, the Four Cities have not properly asked for a stay of the Board's decision 

permitting implementation of the CSX Operating Plan, including operations over the Warsaw-

Tolleston and Tolles.'on-Ciarke Junction line segments. The Four Cities did not petition for a 

stay within ten days of the service of the decision. 49 C.F.R. § 1115.3(0- To justify a stay, a 

petitioner must demonstrate: (1) it has a strong likelihood of prevailing on the merits; (2) it will 

be irreparably harmed in the absence of a stay; (3) other interested parties will not be 

substantially harmed by the stay; and (4) the public interest supports granting the stay. See, e.g.. 

Decision No. 91 (sen ed Aug. 17. 1998). The Four Cities have failed to meet any of these 

requirements. As explained above, the Four Cities have not shown that the Board's 

envi onmental justice analysis was flawed. In addition, the Four Cities will not be harmed by 

rehabilitation of a rail line and subsequent operations over the line, when all operations w ill be 



conducted in compliance witn all applicable regulations and Environmental Conditions 21(b) and 

21 (d). In contrast, CSX would be seriously harmed if it were unable to use the Fort Wayne Line. 

The Fort Wayne line is an important component of CSX's Operating Plan for its Chicago 

terminal area traffic flows, as CSX has demonstrated in prior filings with the Borid. See FEIS, 

Vol. 2 at 4-153. For the same reason, the public interest in efficient train operations throug' the 

Chicago terminal area does not support a stay of operations over the Fort Wayne Line. 

Accord'.igly, the Consortium's argument that the Board shou id prohibit CSX from 

proceeding to rehabilitate the Fort Wayne Line and operating over that line pending some furthei 

Board review should be rejected. 

C. The Board Should Not Limit the Number of Trains that Applicants May Operate 
jver Lines Through the Four Cities 

The Four Cities here reiterate their request that the Board impose a cap on the number of 

trains Applir ants may operate over their various lines through the Four City area. Applicants 

strenuously resisted throughout this proceeding the request by the Four Cities and other parties 

for conditions limiting train operations on particular line •:egments. See, e. g., CSX Comments 

on the DEIS, at 19-22 (filed Feb. 2, 1998); CSX Brief (CSX-140) at 39-40. The Four Cities' 

request for operating limitations was rejected by the Board after thorough examination and the 

Consortium pi^vides no basis for reversing that rejection. Decision No. 89 recognizes the 

critical importance of efficient train operations through the Chicago terminal area. The FEIS 

correctly concluded that imposing a cap on the number of trains CSX may operate through the 

Four City area "is not a viable option because it would severely limit the routing flexibility that 

CSX needs to maintain operational flexibility throughout the Chicago area." FEIS, Vol. 2 at 

4-153. 
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The Four Cities suggest in their Petition for Reconsideration that the Board impose train 

caps on CSX line jegments as a sanction for CSX's modest revision of its projected train counts 

in April 1998. As explained above, however, CSX did nothing sanctionable in seeking to reroute 

a few trains off the Pine Junction-Barr Yard line segment consistent with ti e desires of the Four 

Cities. The Four Cities also suggf that the Board hold Applicants strictly to the projected train 

counts in their Operating Plans because Applir-̂ nts represented that they would operate that way. 

This argument similarly misses the mark. 

As explained above, operating plans are good-faith projections of post-Transaction 

operations that are designed to provide l.ie Board with an adequate basis to evalaate both the 

"merits" and the envirc.imental effects of a Transaction. The Board has never limited applicants 

to operations that strictly match theii post-tranaaction projections. Such a requirement would not 

be in the public interest and would impose unworkable constraints on fundamental common 

carrier requirements. As SEA explained in the FEIS: 

The Board licenses railroads as common Cttrricr?: meaning that 
railroads are required to accept goods and materials for transport 
from all customers upon reasonable request and at a reasonable 
rate. The Board does not regulate how many trains the railroads 
operate or where they can operate. Railroads are able to operate as 
many trains as they need in order to serve their customers . . . . 

. . . In developing and evaluating environmental mitigafion options, 
the Board is also guided by the historical authority of ICC and 
Congressional intent regarding railroad regulation. Over the last 
20 years. Congress has continued to reduce the regulatory role of 
ICC and the Board. The statute allows carriers to compete and to 
increase the efficiency of their services, with regulatory 
intervention to be employed only ''s a last resort to prevent an 
abuse of market power. See 49 U.S.C. 1010[1]. 

[TJrain traffic ̂ is] a product of market forces affecting the flow of 
goods and matenals. The railroads decide on a continuous and 
ongoing basis which routes are most efficient to meet customers' 
needs. The Board does not regulate these factors . . . . 
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FEIS, Vol. 3 at 5-69 to 5-70. 

The Four Cities argue that if CSX is allowed to operate more trains through the Four City 

area than projected in its Operatin.g Plan, CSX would make a "mockery" out of the Board's 

environmental review process. This kind of rhetoric belittles the Board's carefully crafted 

conditions. The Board could not have made it plainer to the Four Cities that the Board will hold 

the Applicants fully accountable, albeit not by the ill-advised means proposed by the Four Cities. 

The Board has imposed a general five-year oversight condition. Decision No. 89 at 160-61. The 

Board has imposed operational monitoring, including in the Chicago terminal area. Decision No. 

89 at 162-̂ 5. The Board has required Applicants regularly to meet with representatives of the 

Four Cities for three years following the effective date of the Board's decisio.i. Environme.nal 

Condition 21 (i). Decision No. 89, App. Q at 406. Finally, the Board has provided Environmental 

Condition 50, which is worth quoting again here, precisely to address the situation the Four 

Cities are concemed abo"t - that an Applicant's operations will tum out to be materially 

different than was projected: 

Condition .̂ 0. If there i.. . material change in the facts or 
circumstances upon which the Board relied in imposing specific 
environmental mitigation conditions in this Decision, and upon 
petition by any party who demonstrates such material changes, the 
Board may review the continuing applicability of its final 
mitigation, if warranted. 

Decision No. 89, App. Q at 420. Applicants have no doubt that the Four Cities would bring any 

material change in operations to the attention of the Board with a request for additional 

mitigation should there be a material change from the operating plan projections. This is all the 

accountability the Four Cities need. 
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D. The Interests of the Four Cities Would Not be Served by the Requested 
Modifications to the Board's Operational Monitoring Requirements for the 
Chicago Terminal Area 

The Four Cities request that the Board make public the confidential weekly reports that 

Applicants will submit to the Board on Chicago Gateway Operations and on Yards and 

Terminals pursuant to Operational Monitoring Requirements 10 and 11. Decision No. 89 at 164-

65. Applicants strenuously object to the disclosure of this commercially sensitive information to 

the Four Cities or any other party. This information could be used to ttie disadvantage of CSX 

and NS by competitors who are not subject to similar disclosure requirements. The Board 

plainly recognized this fact in directing that the reporting of certain information be made only to 

the Board's Office of Compliance and Enforcement. 

Moreover, the Four Cities have no legitimate need for most of this information. The 

Operational Monitoring requ- ;ments are designed to assess the quality of rail service, not 

vehicle delay on a particular line segment. Tne information needs of the Four Cities can be 

satisfied by information that is not as commercially sensitive. From a ser\'ice perspective, it 

matters greatly whether a particular irain that crosses a particular grade crossing in Gary, Indiana 

is on schedule or twelve hours behind schedule, but from a vehicle delay perspective, it makes no 

difference. From a service perspect ve, as long as a train is on time to the yard, it makes little 

difference what its speed was at any particular point on the line, but from a vehicle delay 

perspective, the speed of the frain at a particular crossing matters a great deal. 

Recogni:̂ ing that the Opentioiiai Monitoring infomiation is not really useful for their 

purposes, the Four Cities also seek vO have the Board expand the Operatio.5?.i Monitoring 

requirements to include information relevant to vehicle delay in the Fcur City area. Applicants 

object to using the Operational Monitoring requirements for purposes othei than asses..Mng 

service perfomiance. 
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As CSX has stated rcpea'.edly to the Board and to the Four Cities, C SX unders'ands that 

it must provide reicvant infomiuiion to the Consortium. Environmental Condition 21(i) requires 

that Applicants attend "rcgulariy scheduled meetings" with Four Cities representativ es to 

"pro\ ide a forum for assessing traffic delay, emergency response, and driver compliance with 

raih.vay grade crossing warning systems through improved education and enforcement." 

Decision No. 89, App. Q at 406. In these meetings, CSX intends to provide the kind of 

infomiation the Consortium identifies at rages 17 and 18 of its Peiii-on, just as CSX expects the 

Four Cities to share relevant information, such as about their efforts to enhance driver 

compliance with rail crossing wa.nings. The Board need not am.end D-ecision No. 89 to specily 

exactly what infomiation >ach party must provide to 'he other in exactly what tbrmat.'' 

Applicants oelievc 'lat more will be accomplisiied through the liice to-face meetings 

/ reqiiired by the Board than through a proliferation of paper reporting requirements. Requiring 

monthly wr;*i ;n reports in addition to the meetings would place an urmecessary administrative 

burden on Applicants without material benefit to the Four Cities, 'fany of the parties are noc 

satisfied that the required meetings an; fulfilling their purpo.se, they can always seek appropi .ate 

relief from the Board at that time. 

• For eyt mple there are a variety of m ethods that cou d be employed to calculate train f.peed. 
Avenige train speed is not pi -esently recorded by CSX foi trains operating between Pine Junction 
and State Line Tower on the Pine Junction-Barr Yard line segment (C 323). CSX i« presently 
e\ aluating the best method for collecting infomiation on train speed relevant to assessing vehicle 
delay on the line segment. The Board should allow CSX to work this issue out with the Four 
Cities. There is no need for the Board to involve ' aelf in this process, at leâ t net in the first 
instance, and the Board should not mandate a particular method for measuring tra.n speed or 
other perfomiance measures without full consideration of the options. 
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In sum, then, neither the Operational Monitoring requirements nor the Environmental 

Conditions of Decision No. 89 should be modifi .d in any respect, as the Board crafted the 

Decision to provide for the accountability that the Four Cities seek. 

CONCLUSION 

For the reasons st ited, the Petition for Reconsideration should be denied. 
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CERTIFIC.\TE OF SEt.VICE 

I, Mary Gabriello Sprague, certify that on August 27, 1998,1 have caused to be 

served a true and correct copy of the for'̂ going CSX/NS- 217, "Response of Applicants 

CSX Corporation, CSX Transportation, Inc., Norfolk Southem Corporation and Norfolk 

Southem Railway Company to Petition for Reconsideration by the Fou- City 

Consortium" to all parties on the Service List in Finance Docket No. 33288, by first-class 

mail, postage prepaid, or by more expeditious means. 
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Aur 28 M BEFORE THE 
SURFACE TRANSPORTATION BO.\RD 

CS :JNS-216 

FIN.ANCE (X>CKET NO. 33388 

CSX CORPORATIO.; AND CSX TRANSPORTAHON, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILW.AY COMPANY 

CONTROL AND OPERATING LEASES/AGREEMENTS-CONR/ML INC. AND 
CONSOLIDATED RAIL CORTORA HON 

RECEIVEO '̂ ^̂  
- I AUG 27 1S98 

MANAG[K;ENT A / 
STB 

RESPONSE OF APPLICANTS CSX CORFORATION, 
CSX TRANSPORTATION, INC. 

NORFOLK SOUTHERN CORPORATION, AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

TO PETITION FOR RECO. SIDERATION 
AND STAY OF THE CONGRESSION.\L DELEGATION 

LED BY REPRESENTATIVE JERROLD NADLER 

Applicants CSX Corporation and CSX Transportation. Inc (collectively, 

"CSX") and Norfolk Southem Corpc ration and Norfolk Southem Railway Company 

(col'ectively, "Nh'") hereby submit the following response to the Petition of the 

Congresf ional Delegation led by Representative Jerrold .Nadler seeking 



(i) reconsideration and (ii) a year's stay of the disposition of that request for 

reconsideration.' Ih.': re«!p«-'»se is filed pursuant to 49 C.F.R. § 1104 13(a). 

SUMMARY 

f enerally following positions taken by it during the course of these 

proceedings, the Congressional Dekgation (thvi "Delegation") seeks reccnsidemtion of 

tlie Board's dispositions concerning ts requests for additional rail service in the "East 

ot the Huuson" region.̂  he Delegation also seeks a stay of disposition of its Petition 

for Reconsiderat'on for a year pending the outcome of voluntary discussions among the 

Delegation, CSX and NS as to '^e issues raised here [in the Petition] and in the many 

comments submitted in this proceedit'g relaung to servi :e East cf the Hudson." Pet. 

at 7. 

CSX and NS propose to have the dialog referred to by the Delegation and hope 

that it will be a fruitful source of agreements vhich will launch private and public 

initiatives that may, over time, bring increased ust. of itiil services to New York City 

and the rest of the region East of the Hudson. But CSX and NS be lieve that tiiC Petition 

for Reconsideration has no basis in law or under the Boat's precedent? and practices 

' Undes.'gnated (filed August 12,1998). We refer to the Pedtion as "Petition/ 
abbreviaied as "Pet." 

^ Primarily described in Decision No. 89 (the "Decision") at 79-84. 
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and that a year's stay of consideration of that Petition would no* contiibute to orderly 

procedure. Accordingly, the Petition should be denied in both respects. 

BACKGROUND 

The Dt!ep<ition, ano other parties taking similar views in p-rt, proposed during 

the course of the casv that various steps be iiken to increase rail service F-ast of the 

iludson. These included: (i) '.ictt ion of, or extension of, a Shared Assets Area to 

include cross harbor fioi t operations across Upper New York Bay fix)m Greenville, NJ, 

to Prooklyn, NY, terminal ftrilities in Brooklyn, die Bay Ridge Line owned by L I R R ' 

witii fi^ight rights granted to NYAR from Bnwklyn to Fresh Pond Jet., Qi'eens, and 

from that point North and East iu various directions; (ii) the removal of the NYCH as 

cross-harbor operator and the conscription of CSX and NS as such operator; (iii) the 

grant of authority to NS or some other carrier to run freight service, using cai-s of 

appropriately low profile, through the Hudson and East River tunnels in midtown 

Maniiattan, cuntntiy used by Amti^ and LIRR passenger operations, to New Haven, 

CT; (iv) tiie grant of ti^ckage rights to an unspecified carrier (only tiie New England 

Centi-al volunteered) to run fi-eight service between Selkirk Yard, NY and points in 

New York City over Conrail's Hudson Line East of the river; and (v) certain related 

other proposals. 

^ Abbreviations follow those in the Decision. 
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These proposals, whether they were right or wrong, all had in common as their 

stated Diupose the laudable objective of increasing the carriage of freight by rail in an 

out of tht Greater Ne .v York City area and decreasing the '̂ .arriage of freight by trucks, 

an objective to wtiich in general CSX and NS subscribe. 

The proposals had another common characteristic: They wer j all inconsistent 

with the Board's settled precedents, to the effect that .conditions would not be imposed 

by the Board on a rail merger or combinat' n ransaction which would introdu",e more 

competition after the transaction than existed before or which would brinf: mor? rail 

opportuniues to a shipper or region than it had before. 

Tht BoJird's Decision recognized this. However, the Board detennined to 

impose certain of the requested conditions or variations of them anyhow. One, not 

consented to by the Applicants in the form imposed, was to provide additional 

competition on Conrail's East of the Hudson Line, running from Alb. /1 J New York 

City, via trackacie/haulage right to be negotiated wdth CP, fmding the same to be 

"feasible, sustainabK̂ , and appropriate." Decision at 71 n.l 10; Ordering Para. No. 28, 

Decision at i77. Other conditions, some consented to by the pertinent Applicant, 

included the establishment of a committee wdth the City of New York to promote the 

development of rail O^ic to and from the City, witii particular emphasis o" •he 

Hudson Line, and to address the goals of industrial developmeni and reduction of tmck 

ti^.Tic (Ordering Para. No. 29, Decision at 178); participation of CSX in sttidying tiie 

feasibility of upgrading cross-hart or float and tunnel facilities ̂ o facilitate cross-harbor 

rail movements and, in particular, the Cross Harbor Freight Movement Major 



Investment Sttidy launched by tiie City in tiiat iegard (Ordering Para. No. 30. Decision 

at 17;<); and mandating discussion between P&W and CSX as to tiie possibility of 

expanding P&W's present service via trackage or haulage rights between New Haven, 

JT anu Fresh Pond Jet., Queens (Ordering Para. No. 31, Decision at 178). In addition, 

a monitoring condition was imposed up i the Applicants relating to truck traffic at 

their intermoda! terminals in Northem New Jersey and in Massachusetts (Ordering 

Par?. No. 22, i>ecision at 177). It involved tfie "origins, destinations and routings" for 

the tmck traffic at those lerminals, with a view to providing the basi."! for a 

determination as to whetiier the Transactic; has led to substantially increased ii'icV 

traffic over the George Washington Bridge. That .subject has been a concem of the 

Delegation in various filings in the ca« ? and is repeated in the present F'etition. 

Pet. at 6. 

The Board extensively discussed the issues raised by the Delegation b the case 

and those raised witii; cS|ject to East of the Hudson service by other i.iterests. See, 

primarily. Decision at ''9-84; seg also is!, at 71. The Board's discussion and actions 

taken g - far as - in fact, go furtiier than - the Board's settied precedents permitted 

•lie E>oard to go in dealing with proposals for increased rail service made by civic and 

gov emmental groups in a rail merger proceeding. The Applicants have accepted the 

conditions referred to vid are not seeking reconsideration of them. 
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REASONS FOR DENYING THE PETITION 

The issues raised ia the Petition arc essentially attempts to reargue what has 

been brought forwrird b ;fore and on whi i the Boaiu has passed. Those which at first 

blush might look ncw are not, or are beyond the Board's jurisdiction, i bus, the 

proposal to use tiie 65* Street facility in Brooklyn as the southern terminus of the 

ti^ckage/haulage righls granted CP ( l et. at 3-4) is simply a , ariant ô  earlier requests 

tiiat he Bay Ridge Fresh Pond Jct./Brooklyn line be included as a Shared Asset Area, 

incorporating a line of railroad in which NYAR, a non-applicant, has exclusive freight 

rights (a point made in tiie Decision at page 79). Likewiie, the charges made in the 

Petition (Pet. at 6-7) tiiat tiic Metiopolitan Transit Autiiority, in imposing a ban on 

garbage tra Tic at points on Long Island, has manifested racial bias, do not seem to raise 

issues withiin the jurisdiction of the Board. Accordingly, the Petition for 

Reconsideration does not make the showing tiiat the Board's regulations contemplate, 

namely, tiiat the Board's order is "affected materially because of new ê idence or 

changed circumstances" or th'.t the Board's decision "involves material err^r." Sge 

49 C.F.R. § 1115.3(b). Insofar as it seeks reconsideration, the Petition should be 

denied. 

The Petition requests that all proceedings on the Petition, including, in 

particular, V e Board's disnositiou of tiie Petition, b-; held in abeyance for 

approximately a year, until July 20,1999 "or until such earlier time as any party shall 

move to reopen tiie. atter." Pet at 7. The Petition itself thus seems to contemplate 

"unanimous consent" of the Dei. gation, CSX and NS witii respect to that stay and 



"holding in abeyance''; the stay sought is one that any party can reopen at any tir e. 

CSX and NS do nc i consent to the stay, and it should not be granted. 

CSX and NS arc interested in having a oonstmctive discussion with the 

Delegation, its epresentatives, ?nd the representatives of other interested parties with 

re.'̂ pect lo the provision of improved rail service to New York City. Holdir<» the 

Petition for Ret onsideration open would not facilitate that ascus«ion, and would be 

unnecessary. In addition, as to the conditions imposed by ti-e Board on the Transaction 

looking toward improved rail seivice "East of the Hudson," certain of the conditions 

have reporting requirements and expressly reserve such powers as the Board may have 

to take further action if agreements are not reached; the conditions r.e enforceable b> 

the Board on its own motion or on petition, and a general reservation of the Board's 

oversight for a five-year period h.\s been ordered. Ordering Para. No. 1, Decision 

at 173-74. No purpose would be served by holdinj; the Petition for Reconsideration in 

abeyance, ''nd the conditions in question and the Bo ird's retained powers over the 

Tl an-action and its general powers to enforce the pertinciit statutes, are amph to protect 

the public interest. 

It may well be that the solutions necessary to achieve the goals of the 

Delegation will come only toiough public infi-astracture projects, mixed pi. ate/public 

activities, includmg tar. or other incentives to industries best served by rail to 

participate in industrial redevelopment in the City, or other activities beyond the scope 

of the Board's specialized competence. The conferences initiated by thic Delegation, 

the proceedings of the committee proposed by CSX and ordeied by tii'.; Board, and the 
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Major Investment Study laimched by the City of New York may all lead to solutions. 

The request for a "fi-'-eze" on consideration of the Petition for Reccojideration adds 

nothing to these potential avenues of progress and could well detract fiom th ;m. The 

request for a stay should be denied. 

CONCLUSION 

For the reasons stated, the Petition for Reconsideration and for a Stay should be 
denied. 
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more expeditious means. 

DENNIS G. LY( -NS 



STB FD 33388 8-27-98 D 190770 



AUG 28 1998 
Partot 

fubllc Record 

CSX/NS-210 

BEfORE THE 
SURFACE TRANSPORTATION EOARD 

FINANCE DOCKET NO. 33''38 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN COFPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY — 
CONTROL AND OPERATIIiG LEASES/AGRî EMENTS — CONRAIL INC. AND 

CONSOLIDATED RAIL CORPORATION 

REPLY OF APPLICANTS CSX CORPORATION, CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND NORFOLK SOUTHERW RAILWAY 

COMPANY TO PETITION FOR RECONSIDERATION 
OF STARK DEVELOPMENT BOARD 

Applicants CSX Corporation and CSX Transportation. Inc. 

("CSX") and Norfolk Soutliern Corporaticn and Norfolk Southern 

Railway Company ("NS") ( c o l l e c t i v e l y "Applicants") hereby rep-'y 

t o the P e t i t i o n f o r R e c c s i d e r a t i o n of Stark Development cioard 

("Stark") f i l e d August 17, 1998 (SDB-15). Applicants urge the 

Board t o deny the Stark P e t i t i o n on the groimds t h a t i t raises 

no arguments that v^arrant recorjsideratio*. of the Board s denial 

i n Decision No. 89 of th'-i i n t r u s i v e conaitions requested by 



stark for the bonefit of the Nenmodal Terminal that i t owns. 

Throughout this proceeding, Statk ues endeavored to use the 

Borird's consideration of the Co'iraxl ".'r. nsaction as a means to 

solve problems associatei with Neomodal \hat have nothing to do 

with the Transaction. I t s latest Petition i s more of the same 

and, were i t granted, vould significantly improve Neomodal's 

situation beyond tnat whici existed beforo the Transact'"on. 

Ihere i s simply no problem for the Board to f i x here — 

interraodal shippers i a Northeast Ohio w i l l b€;nefit from the 

Transaction and Neomoda] w i l l benefit from the conditions that 

the Board has imposed in favor of the Wheeling and Lake Erie 

Railway Compa;\v ("W&LE"), on whose trtrks Neomodal i s located. 

I. BACKGROUND 

Stark s i n t e r e s t i n t h i s proceeding relaten t o an 

intermodal terminal i n Stark County, OH known as, Noomodal, which 

i s located on the W&LE. Throughout the proceeding. Stark nas 

sovght numerous condicxons designed, i t claims, t o pr o t e c t 

Neomodal from the impact t h a t St.irk believes the Conrail 

Transaction has already had ra tne terminal. I n act, however. 

Stark has sought t o impose conditions on CSX and NS t h a t 

e r s e n t i a l l y would make CSX and responsible f o r the operating 

and f i n a n c i a l success o l the Neomodal Terminal. I n i t s i n i t i a l 

e v i dentiary f i l i n g (SDB-4), Stark requested a series of overly 
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broad conditions t h a t would require CSX and NS t j "provide 

competitive pricin<j, schedules, market access and r e l i a b i l i t y t c 

Northeast Ohio i n d u s t r i e s ; " t o " i n t e g r a t e [ ] [Neomodal) i n t o the 

CSX and NS systems and market[] [ i t ] as i f i t were t h e i r own 

terminal;" and tc "anter i n t o ]ong-cerm 'take or pay' l i f t 

contrc.cts" of unspecified terms t o guarantee rspayment of t'^e 

public sector loans used t o bi'.iid the Terminal. As an 

a l t e r n a t i v e , St^rk sought t o have CPy. .?nd l̂ S "be required t o 

purchase the Terminal, at I L S f a i r market value, and inte g r a t e 

i t i n t o t h e i r systems i n a manner t h a t w i l l continue competitive 

r a i l service t o NEO and Western Pernoylvania." 

Although the Board granted nor^e of these extraordinary 

conditio'-s (wnich Applicants opposed i n f u l l ) . Stark ?nd 

Neomodal c l e a r l y d i d b e n e f i t from the Board's decision. They 

did so by v i r t u t i of the s i g n i f i c a n t r e l i e f granted t o the W&LE, 

i. e . , several trackage, haulage and other r i g h t s , designed t o 

o f f s e t any inpact on WiLE's f i n a n c i a l p o s i t i o i . r e s u l t i n g from 

the Tl aiiSaction. See Decision No. 39 at 107-109 and Ordering 

Paragraph No. 68 at page 181.' The expansion of W&LE's service 

' By v i r t u e of Decision No. 89, tJ&LE w i l l obtain overnead 
haulage or trackage r i g h t s t o Toledo w i t h connections t o the Ann 
Arbcr Railroad and other r a i l r o a d s there; an extension of i t s 
le-3e f o r Hu''on Doc>s and trackage r .ghts access t o Huron Dock-
c d c^erhead hauiage or trackage r i g h t s t o Lima, OH, including a 
connection wi t h the Indiana and Ohio Railroad. 
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territory aad enhancement of its acjess to other railroads w i l l 

bolster W&LE's financial health, thereby benefiting che Neomodal 

Terminal. 

Not content with this relief. Stark requests greatly 

expanded relxef in its Petition fcr Reconsideration. Si ?rk now 

reeks "v.ritten assurances," in many cases for ten year terms, 

thct CSX and NS will each operate a specified number jf trains 

per day through their Willard and Bellevue yr respectively 

(one eastboui.d and one westbound train in CSX's case and one 

train "in a l l directiont." in NS' case) to service Neomodal and 

W&LE traffic; that CbX will connect the W&LE directly into i t s 

Collinwood, Ohio Yard"^ .̂ ud proviae timely, reliable and daily 

access thereto; that CSX and NS will provide certain rate 

benefits for Neomodal traffic in the form of "levelized, totc.l 

intermodal system haulage rote[sl" as between Neomodal and CSX 

and NS terminals in th.-̂  Northeast Ohio/Western Pennsylvania 

area; that CSX ana NS will provide "timely schedules and 

reliable service" to W&LE and Neomcdal; that both wi l l provide 

an unlimited supply of empty containers to Neomodal; that both 

wil l enter ten year l i f t contracts guaranteeing 20,000 

lifts/year at the rate, subject to 5% escalatica, of $30/lift; 

and that both w i l l "aggressively markot and s e l l Neomodal as i f 

It i s not clear what Star!" means by this request. 
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i t were t h e i r own te r m i n a l . " While several of these requested 

conditions seem t o be interposed f o r the benefit of W&LE, as 

we l l as Neomodal, i t oears note t h a t W&LE has not i t s e l f 

requested these conditions, or the imposition of any conditions 

beyond those granted t o i t by the Board. /bus, Neomodal i s 

over-reaching i n i t r requests not only on behalf of i t s e l f (ss 

Applicants w i l l show aexL), but seemingly on behalf of another 

party.^ 

I I . NEOMODAL'S PROBLEMS ARE UNRELATEI TO TFE TRANSACTION 
AND WARRANT NO SPECIAL CONDITIONS 

A P e t i t i o n f o r Reconsideration may be granted only i f 

there i s new evidence, changed circumstc.nces or material e r r o r 

i n the Board action. See 49 C.F.R. 1115.3(b). Stark o f f e r s no 

new evidence or evidence of changed circumstances. As shown 

below, neither does i t demonstrate any material ercor i r i tho 

denial of i t s requested conditions. 

Decision No. 8'.̂  d i d not expressly address the l.^ques-s f o r 

r e l i e f propounded by Stark. The Decision providi'jd, however, 

that ' a l l requests f o r conditions not s p e c i f i c a l l y discusbed 

and approved i n t h i s decision should be considi red denied." 

W&LE f i l e d a P e t i t i o n f o r Rec r j n s i d e r a t i o n / C l a r i f i c a t i o n 
(WLE-9) ot Decision No. 89, but therein seeks none of the r e l i e f 
requested i n Stark's f i l i n g . W&LE's silence i n t h i s regard can 
reasonably be interp"^eted as an absence of support f o r the 
conditions that Stark requests on i t s behalf. 
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Decision No. 89 at 78-/9. Stark assumos i n i t s P e t i t i o n t \at 

the Board denied i t s request f o r conditions on the oa«5is tha t 

i t sought r e l i e f f o r a p r e - e x i s t i n g "problem." Applicants 

submit that t h a t i s exactly t. e basis on /hich Soc.rk's s p e c i f i c 

requests f o r conditions r e l a t e d tc the Neomodal Terminal were 

properly denied.* As discussed .below, Neomodal's competitive 

problem stems p r i m a r i l y from i t s l o c a t i o n . Applicants f u r t h e r 

submit that the Board's decision did not leave Stark empty-

handed, f o r the conditions imposed f o r the b e n e f i t of W&LE w i l l 

b e n e f i t Stark as w e l l . 

The g i s t of Stark's complaint i s t h a t , becaute of i t s less 

advantageous l o c a t i o n , Neomodal .may lose business t o improved 

intermoda!. terminals t h a t CSX and NS plan t o operate on Conrail 

l i n e s allocated t o them; i . e . . t h a t shippers t h a t might today 

use Neomodal may favor these other terminals i n the f u t u r e . To 

state t h i s proposition i s t o rerogn-ze why Stark i s e n t i t l e d to 

no r e l i e i . Conditions are not appropriate merely to p r o t e c t 

e n t i t i e s from enhanced competition r e s u l t i n g from a transa<^tion, 

and from the b e t t e r service and improved f a c i l i t i e s t h a t the 

^The Board properly concluiec i n Decision No. 89 t h a t , "A 
co n d i t i o n must address an e f f ct of the t r a n s a c t i o n , and w i l l 
generally not be imposed 'to ameliorate longstanding problems 
which were not created by the merger.'" Decision No. 89 at page 
78f quoting Burlington Northern, Inc — Control & Merger — St. 
L., 360 I.C.C. 788, 952 (footnote omitted). 
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p a r t i e s t o the transaction w i l l provide. See Santa Fe Southern 

P a c i f i c Corp. — Control — Southern P a c i f i c Transportation Co., 2 

I.C.C.2d 709, 808 (1986) (conditions warranted only when a 

t r a n s a c t i o n w i l l r e s u l t " i n a lessening o- the adequacy of 

t r a n s p o r t a t i o n t o the p u b l i c . . . c a r r i e r s are not e n t i t l e d 

t o p r o t e c t i o n from t r a f f i c div!»rsion or from the r i s k of 

competi,ion. ') To impose conditions t o protect e n t i t i e s l i k e 

Stark from the e f f e c t s of improved service from NS ar.d CSX would 

i n f a c t harm the public i n t e r e s t because i t would "tend[] t o 

l i m i t a shipper's a b i l i t y t o obtain the best service from the 

merged company and [would] d-'mpen[ ] the incentives f o r 

competitive response t o the merged company from e x i s t i n g 

r a i l r o a d s . " B u r l i . g t o n Northern, Inc. — Control and Herger — 

St. Louis-San Francioco Railway Companv, 360 I.C.C. 78», 951 

( 1980), c c f d 632 f.2d 9̂2 (.'•'̂  C i r . i , cert... denied 451 U.S. 1017 

(1981). 

I n f a c t , Neomodal today competes f o r intermodal cargo w i t h 

e x i s t i n g Conrail intermodal terminals i n Cleveland (Collinwood) 

( t o be alif^cated t o CSX), Cres*-line, OH and Pittsburgh, PA, the 

l a t t e r two terminals t o be allocated t o NS as a r e s u l t of the 

Transaction.^ Neomodal w i l l compete w:.th those sam'* terminals 

^ The C r e r t l i n e f a - ^ i l i t y i s today a T r i p l e Crown f a c i l i t y 
operated j o i n t l y by NS aud Conrail. 
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after _he Transaction as well. As Stark notes, CSX w i l l be 

expanding the Conrail intermodal f a c i l i t y at the Collinwood Yjird 

and NS w i l l be relocating the Crestline f a c i l i t y a short 

distance to Bej.levue, OH. Petition, p. 3. However, the fact 

that both of th«» Applicants w i l l be investing in assets now 

owned by Conrail, and improving those assets or relocating them 

to a more favorable location, hardly j u s t i f i e s the imposition of 

a condition to protect Neomodal. The Transaction, in short, 

w i l l not create any new terminals to serve Northeas-* Ohio 

shippers, contrary to the impression l e f t by Stark in i t s 

Petition; though i f i t did, Neomodal could srarcely comiplain. 

In any event, the Transaction w i l l improve existing f a c i l i t i e s 

availabxe for the benefit of intermodal customers, but again, 

the Board's conditioning power should ret be used to protect 

competitors from increased comoeticion.' 

I t seems that Neomodal may not ue meeting the expectations 

of those who decided (without the support of, or even knowledge 

of, CSX and NS) to construct the terminal at i t s present 

location, but the Applicants should not pay for that problem. 

Indeed, the root cause of Neomodal's problemr has nothing to do 

with the Conrail Transaction, and everything to do with 

' Of course, even i f new f a c i l i t i e s were to be established 
by CSX or "S, that would hardly j u s t i f y the imposition of a 
condition to favor Neomodal. 
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Neomodal's poor l o c a t i o n , which was chosen f o r reasons unrelated 

t o sound t r a n s p o r t a t i o n decisionmaking. 

As CSX and NS demonstrated i n t h e i r r e b u t t a l testimony 

(w i t h the extensive assistance of St:.rk's own testimony and 

e x h i b i t s ) , Neomodal i s net located where i t i s because of 

ca r e f u l and considered t r a n s p o r t a t i o n planning by a Class I 

c a r r i e r or because i t s planners consulted w i t h a Class I c a r r i e r 

before committing t o i t s construction.' See V e r i f i e d Statement 

of Peter Rutski, CSX/'NS-177, \ o l . 2B at 28-30; Rebuttal V e r i f i e d 

Statement of Thomas L. Finkbiner, CSJ./NS-177, Vol. 2A, at HC-33-

85. Rather, i t i s incontroverted t h a t Neomodal was s i t e d where 

i t i s as a by-product of a trc ::k r e l o c a t i o n p r o j e c t t h a t was 

designed t o induce a major Stark County employer, Fleming Foods, 

t o r e t a i n and expand i t s f a c i l i t y i n the county. 

In f a c t , Neomodal's Jucation on the l i n e s of the W&LE, 

rather than the l i n e s of a Class I c a r r i e r , r e s u l t s i n an 

inherent detriment f o r that f a c i l i t y because intermodal cargo 

handled there must be switched t o or from a Class I c a r r i e r , 

thereby necessarily extending t r a n s i t times and increasing 

costs, as f u l l y explained In the v e r i f i e d statements of Mr. 

' As the record evidsnce discloses, neither CSX nor NS 
Learned of the p r o j e c t u n t i l a f t e r t h t decision had been made t o 
b u i l d Neomodal at i t s current l o c a t i o n and public funding had 
jeen procured. This point i s discussed f u r t h e r below. 
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Rutski for CSX and Mr. Finkbiner for NS. See Rutski Verified 

Statement at HC-397; Finkbiner Rebuttal Verified Staten^ent at HC 

84-35. Further, Neomodal was located it- an area that does not 

generate a large volume of intermodal business. Its relative 

proximity to iPijor East COAOC markets ( i t is 450 miles to 

Norther,. New Jersey) and Chicago (about 350 miles distant) makes 

truck transport highly competitive with intermodal traffic 

moving between the Neomodal area and these markets. Rutski 

Verified Statement at HC-.̂ 4. Thus, by virtue solely of i t s 

location on the W&LE tracks in Stark County, Neomodal suffers 

from increased trar.sit times — a serious shortcoming for 

intermodal services that are -enerally competitive with trucking 

only i f transit times are favorable — and from the absence of a 

large local market. 

With these natural disadvantages, which obviously are 

unrelated to the Conrail Transaction, i t is not surprising that 

Stark wants somebody else to shoulut-i.- responsibiliti for solving 

Neomodal's problems. In a vain effort to f i t Neomodal within the 

criteria for the issuanc? of conditions. Stark contends in i t s 

Petition that Neomodal is confronting "operational and financial 

problems" that "were created as a result of the Conrail 

breakup." Petition, p. 4. However, Stark utterly fail s to show 

that any such problems are related to the Conrail Transaction. 
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To the contrary, Stark's own evidence shows that the Terminal 

has not met financial expectations over the last several years, 

a fact that can hardly be blamed on the Conrail Transaction. 

See SDB-4, Verified Statement of Joseph R. Stadelman at 4-7 

(blaming Neomodal's performance ou alleged actions of CSX and NS 

that bear no relation to the Conrail Transaction.) 

Il, an effort to prove that Neomodal's problems are not 

related to i t s location. Stark argues that CSX and NS would not 

have aggressively pursued W&LE to secure haulage contracts i f 

Neomodal's location were a problem. This contention, of course, 

does not demonstrate any relation between Stark's problems and 

the Conrail Transaction. What Stark is referring to is the fcCt 

that CSX and NS have indeed undertaken efforts to market the 

Neomodal Terminal and nave entered agreements to do so — but i t s 

poor location has burdened these efforts. See Rutski Verified 

Statement at HC-32-33, Finkbiner Rebuttal Verified Statement at 

HC-85. I t is ironic indeed chat the efforts by CSX and NS to 

work with W&LE to promote traffic via Neomodal are now held 

against them. 

Stark also argues that federal funds v/ould not have been 

committed to build Neomodal i f Stark had known that "CSX and NS 

were secretly buying Conrail in the time period prior to the 

start of the construction of Neomodal." Petition, p. 4. Stark 
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is attempting to revise history here — the decision to build 

Neomodal was made in 1993 and the Terminal was constructed in 

1995, well before CSX and NS struc!; a deal (about which there 

was l i t t l e secrecy) to - irchase Conrail. See Rutski Verified 

Statement at HC-394-396; tinkbiner Verified Statement at HC-83-

84. The fact that federal funds were committed to the project 

is simply not relevant to the issues before the Board here. 

Further, Stark readily acknowledged in an interrogatory 

response in this case that, "SDB [Stark] consciously did not 

involve any of the Class I carriers that connected with the 

Wheeling and Lake Erie Railway Company System ("W&LE") prior to 

requesting and obtaining" federal funds to build the Terminal on 

November 22, 11)94. Interrogatory Response, SDB-5 at 1. As Mr. 

Rutski and Mr. Finkbiner have testified, neither CSX nor NS in 

any way induced Stark to build the Neomodal Terminal. 

Nonetheless, both appMcant railroads have undertaken 

efforts to market the N*>omodal terminal. Whether Neomodal 

succeeds or not in the future w i l l , and should be, determined by 

market forces, not regulatory conditions. Notably absent from 

Stark's filing is any proof that shippers in the Northeast Ohio 

area w i l l have inadequate competitive options compared to those 

available today. Both CSX and NS will have a significant 

presence in the area. So too will W&]E, which as noted wi l l 
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benefit from the conditions imposed on i t s behalf by the Board. 

In fact, contrary to Stark's self-serving e f f o r t s to distance 

i t s e l f from the couiiitions imposed for the benefit of W&LE, 

those conditions w i l l benefit Neomodal by strengthening W&LE. 

Finallv, Stark's proposed conditions are e n t i r e l y 

unrealistic and unj u s t i f i e d even i f any r e l i e f were warranted, 

which i t is not. Neomodal does not today generate nearly enough 

t r a f f i c to warrant a guarri eed daily drop off/pick up of i t s 

cars at Willard and Bellevue; a rate equalization condition 

would be inappropriate i n the highly competitive, deregulated 

intermodal market; a requirement that Neomoaal be supplied with 

an unending stream of containers, t r a i l e r s and cars and the i t 

be favored with guaranteed l i f t contracts at Stark-determined 

1998 rate and volume levels i s t o t a l l y u n j u s t i f i e d by any record 

evidence of need or relationship to the Transaction; and written 

assurances of service or marketing levels should not be 

required.' I f the market produces t r a f f i c at Neomodal, CSX and NS 

w i l l serve i t consistent with t h e i r a b i l i t y to timely and 

economically do so, as is the case with sny other shipper. 

Thore i s simply no reason to favor Neomodal over others with 

"Stark's request that W&LE be given access to CSX's 
Collinwood Yard i n Cleveland does not appear to have anything to 
do with Neomodal. This requested condition, l i k e the others 
Stark has requested, is unexplained and u n j u s t i f i e d , and not 
.-̂ ought by W&LE. 
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spacial conditions which, i f adopted, would plainly improve 

Neomodal's position over that which i t holds today. 

CONCLUSION 

Stark's f i l i n g ignores the central t r u t h that the Board's 

role i s to protect competition, not competitors. There w i l l be 

no Transaction-related loss of competition for intermodal 

shippers i n Northeast Ohio; i f anything, they w i l l have more 

competition than before with the allocation of the pertinent 

Conrail f a c i l i t i e s to CSX and NS and t h e i r impro\/ement or 

relocation. The silence of those shippers i n supporting Stark's 

position speaks volumes to that point. Stark is simply t r y i n g 

to use the Board to f i x a situation of i t s own making. The 

Board should reject that e f f o r t and deny i t s ."etition for 

Reconsideration. 
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CSX/NS-2:3 

Qflte,??thriec'̂ *=" '̂ BEFORE THE 

AUG 2 8 1998 , , ^ 
P^ioi ^ Finance Docket No. 33388 / y ^tCi; 

public «^o'<» ^ ^UB ,'^^0 ' 
CSX CORPORATION AND CSX TRANSPORTATION'iNC. , ' 

SURFACE TRANSPORTATION BOAR' 

NORFOLK SOUTHERN CORPORATION AND ©i 
NORFOLK SOUTHERN RAILWAY COMPANY V 

~ CONTROL AND OPERATING LEASES/AGREEMENr5^> ^ 
CONRAIL INC. AND CON. 3LIDATED RAIL CORPO!<ATION^ 

REPLY OF NORFOLK SOUTHERN AND CSX TO 
PETITION OF READING BLUE MOUNTAIN & NORTHERN 

RAILROAD COMPANY TO REOPEN AND TO CLARIFY 

Applicants NS' and CSX* submit this reply in opposition to the "Petition c 'Reading 

Blue Mountain & Northem Railroad Company to Reopen and To Clarify" (PUMN-10) dated 

August 11, 1997. Reading Blue Mountain & North»:m Railroad ("RBMN") is requesting the 

Board to "clarify" diree aspect̂  of its Decision No. 89 in this proceeding. None of diose 

aspects of the decision need or warrant clarification, and RBMN's petition shcald be denied. 

BACKGROUND) 

RBMN is a Class IK railroad serving central PtnnsylvaniE. It is mainly formed from 

lines formerly owned and operated by Conrai!. Some of tfose lines, referred to as die "Lehign 

Cluster" were acquired by RBMN from Conrail pursuant to a purchase â d sale agreement 

dated August 19. ' y96 (the "Lehigh Agreement"). The Lehigh Agreement contains provisions 

' "NS" refers to Norfolk Southem Corporation and Norfolk Jouuiem Railway Company 
("NSR"). 

^ "CSX" rel-rs to CSX Corpontioii and CSX Transportation, Inc. ("CSXT"). 



pertdirmg to the ongoing intercnange of traffic between RBMN and Conrail and sening forth 

mutual lights and obligations Lornxnang rates, allowaiKes and other maaers. 

Under the Transaction, .Xtrjein -̂m, the Conrail 'ines that comiect with RBMN will be 

allocated io PRR and operated by N.3.. In iis comments filed on October 21, 1997 (RBMN-5), 

RBMN request several conditi>:ns. including a condition that the Lehigh Agreement *be 

amended so as to remove or modify ihe penalties' im|.>osed on RBMN for traffic interHned 

widi ca liers otiier thar. Conrail . . . " RBMN-5 at 3. Nothing MI RBMN'S conmients or 

subsequent pleadings asked for thf right to terminate the Lehigh Agreement altogether or 

asserted the riĝ ht to do so following i.nplementation of the Transac ion if the Board were to 

approve it. In the Application, Applicants specifically requested the Board to authorize NS ard 

CSX to "use, operate arvl perform and enjoy [Conrail's Alloca ed Assets] to the same extent as 

CRC could, notwithstanding any pjcvis'ons purix)rting to limit or prohibit vTRC's assignment 

of its rights to anodier person or pcr',on." CSX/NS-18 at 102-103. RBMN never objected to 

this requested relief. 

In Decision No. 89, the Board granted in patt die conditions requested by RBMN. In 

Ordering P-.ragraph 39, it ordered: 

As respects any shortline, such as RBMN. that operates over lines formerly 
operated over by CSX, NS or Co:irail (or any of their predece: sors), and Lhat, 
in connection wiih such operations, is subject to a "blocking" provision: CSX 
and NS, as appropriate, mus. enter mo an arrangen'ent that has the effect of 
providing liiat tlie reach of such blocking provision is itot expanded as a result of 
fhe CSX/NS/CR • jnsaction. 

Decision K'u 89 i;t 178. The Board also granted in pertinent respects the relief soug.ht b) 

App'icants regarding the use and enjoyment of Conrail's Allocated Assets by NS. Id. at 175, 

Ordering Paragraphs 8 and 10 
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ARGUMENT 

I. THE BOARD'S DECISION RESPECTING THE NITL 
AGREEMENT REQUIRES NO CLARI'^'ICATION. 

RBMN first perceives some ambiguity in Ordering Paragraph No. 20, and requests the 

Board to clarify it "to provide that the single-line 'o joint-linf protection may be exercisable by 

bcdi Class il! railroads and/or by shippers served by Class III carriers." RBMN-10 at 2. NS 

and CSX submit that the decision is clear enough ip that respect and requires no further 

clarification. Footnote 264 to Ordering Paragraph 20 requires "the extension of the single-line 

to joint-line and reciprov l̂ switching protections [in tne NITL agreement] to reach shortlines 

lhat connect with Conrail and the shippers served bv such shorelines." (Emphasis supplied.) 

See also Decision No. 89 at 56.' 

II. THE CHANGE RBMN REQLTSTS TO ORDERING 
Pi* 'lAGRAPHS 8 A ND 10 SEEKS A NEW CONDITION NOT 
PREVIOUSLY REQUESTED AND IS UNWARRANTED. 

Ordering Paragraphs 8 and 10 clearly and unequivocally granted the relief cough: in th;: 

Applicat on that is necessary to pemiit the unres'ncted assignment of Conrail assets to 

Conrail's two new liniit.-d liability company subsidiaries. PRR and NYC, for use and operation 

' In this regard, by letter dated July 1998 the Ohio Rail De dopment Commission 
urged the Board to clarify in its forthcoming written decision "that regional rail carrieis and 
the shippers they serve are included within the single-line to joint-line relief adopted by the 
Board." I>ecision No. 89 ex'ends the single-line-to-jcint-line protections of the NITL 
Agreement to '.̂ tass III railroads and fhe shippers they serve, but does not extend it to li.rger 
"regional" railroads tha! are not Class III carriers This wa: entirely reasonable, and ORDC 
ha': not petitioned for reconsideration of that decision. Clasj ill railrr 'ds are often surrogates 
for one or a few shippers, and the Board's premise in extending this protection to s ĥ carriers 
appears to have been diat Class III-Conrail service is '̂ imilar, if not equivale it, to single-line 
service. Interchanges with larger regional railroads, however, are not the same They are 
moic like conventional joint-line service. Applying the NITL Agreement pro.isions to 
(continue J...) 
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by NS and CSX and to permit NS and CSX fully to "use. operate, perform and enjoy the 

Allocated Assets" of Conrail notwithstanding any provisic.a in any law, agreement, order, 

document, or otherwise, purponing to limit cr prohibit CRC's assignment of its rights lo use, 

operate, perform, and enjoy such assets to anodier person or persons, or purporting to affect 

those rights in the case of a chai.ge in control." 

RBMN voiced no objection to this aspect of the relief sought by the Application and did 

not request a cordition terminating, or allowing RLMN to tenninate, the Lehigh Agreement. 

I'ov . however, RBMN asks the Board to "clarify" î dering Pai. graphs 8 .̂nd 10 "to provide 

that contracts such as the Lehigh Agreement that were not specified as Allocated Assets in the 

Transaction Agreement may lot be assigned unilaterally io NYC Ci PRR [and may not be used 

by NS cr CSX] where <t valid anti-assignment clause is present, witfiout the consent of the 

other pany to the contract or a showing that the t jntract is essential to the transaction." 

RBMN-10 at 5. 

There is no warrant whatever for RBMN's request, which would no: " ir'fy" but 

instead would significant.• change Decision No. 89. Conrail's rights under existing contracts 

such as he Lehigh Agreement are assets of Conrail, and as such the Transaction Agreement 

provides Uiat thev are to be allocated either to NYC or to P\\R ior the use and benefit of CSX 

or NS, as the case may be. RBMN agrees that Conrail's rights under the Lehigh Agretiment 

cons itute "Allocated Assets" as that term is used in the Transaction Agreement ar.d in 

(...continued) 
routings with r egional railroads would tend to preserve ineffic ent routings .n ways that are 
inappropriate and unwarranted. 
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Decision No. 89.* Ordering Paragraph? 8 and 10 are not ambiguous with regard to Allocated 

Assets, so granting RBMN s present request would require making a fur)damf:nt?\ ̂ nange to 

Decision No. 89. 

Such a fundamental and far-reaching change to the decision is compKuely unwarranted. 

That chance wculd effectively give RBMN (and oth< r similarly situated parties) tht rijht to 

terminate their agreeniems with Con: ail and thus escape all continuing obligations under those 

agreements whi.h they originai'V assumed in order to get substantial benefits from Conrail. 

That goes fa • beyond any relief RBMN sought in this proceeding, and is therefore noi 3n 

appropriate request 'o make for the first time i:i a petition to reconsider the Board's finai 

decision. RBMN was fully aware that NS or CSX incended, and were seeking Board 

authority, to succeed to Conrail's contractual rights and obligations, including thosc unde: the 

Lehigh Agreement, notwithstanding any anti-asfigiunent provisions in such ccntracts. If 

RBMN nad am objection to that relief in connection with its contracts, it rhouk" have voic*^ 

surh an objection when it filed its comments and rê .iuested condition''. Some other parties did 

express objections to the override of anti-assignnrent clauses fo specifi:: reaso.is, and in some 

cases the Board found those objeciio>"ii well founucJ and denied (pp 100-lOL jr modified 

(p. 175) the overr.acs requested by Applicants.̂  RBMN, howevc., expressed no such 

* Rights under contracts that are not Transportation Contracts or other contracts 
specifically covered by Section 2.2 of the Traiuaction Agi?ement will be allocated to eithci 
NYC or PRR under Section 2.2'e) of the Transaction Agn;ement in accordance with guidelines 
specified the.ein. All such contracts are included in the cefinition of Allocated Assets. See 
Section 1.1 of the Transaction Agreement and die definitions therein of "Allocated Assets," 
"NYC A\U cated Assets" and "PRR Allocated Assets." CSX/NS-25, Vol. 8B at 10. 17-19. 

For example. Decision No. 89 has special provisions for r?.il transportation contracts 
(Ordering Paragraph 10, fin d sentence). The Lehigh Agreement, however, is not a rail 
transportation contract. 
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objection, but instead nerely sought a modification of the Lehigh Agreemem Furthermore, 

the Board granted the modifica ion sought by RBMN in significant part hy requiring NS and 

CSX to ensure that the reach of the blocking provision in the agreement is not expanded as a 

resuk cf the transaction. ."iBMN provides no re on wh> the Board should now go beyond that 

relief and ente tain a completely new request to allow RBMN to cancel its agreement 

altogether. 

Furthermore, granting that request would threaten serious harm. The relief rcquest<."d 

by the Application and granted in Ordering Paragraphs f and 10 is clearly necessary to ensure 

that NS and CSX will be able f..lly 3 acquire control of a substantial portion of Ccnrail's 

assets - its rights under contracts - and effectively divide the use, operation and enjoyment of 

those assets between them. The revision now requested by RBMN, however, would cloud the 

riohts of NS and CSX to acquire control of and use of an undetermined but pc:entially large 

ponion of diose assets. 

III. NO CLARIFICATION IS WARRANTED WITH 

RESPECT TO ORDERING PARAGRAPGH NO. 39. 

As noted. Ordering Parap. aph No. 39 granted in substantial pan aie relief RBMN 

requested from the operation of the "blocking" provisions in its Lehigh Agreement; it ircvides 

that "CSX and NS, as appropriate, must enter into an airangemcnt that lias the effect of 

providing that the reach of such blocking provision is not expanded as a result of the 

CSX/NS/CR transaction.' RBMN now cla.ins that is not clear "who the parties to such an 

arrangement should be," and ' asks the Board to clarify "that whatever entity is ultimately 

determined to hold the Lehigh Agreement be subject to the requirement of Ordering Paragraph 

39, whether it be Conrail or PRR (and NSR to the extent it will use and operate the Lehigh 



Agreement)." RBMN-10 at 5-6. No such clarification is needed or warranted. Who the 

proper panics to the arrangements required by Ordering Paragraph No. 39 should be cannot be 

specifiea ia advance but wdl depend on the terms and circumstances of panicular agreements 

and on the entities to which die agreements are allocatec. The basic .ntent of the Board's 

decision is clt.ar enough, and the Board si<ould not become invclved in its application to 

particular agteements unless and until some interested party complains *hat it is not lein? 

observed. 

-7 -



CONCLUSION 

The Petition of Reading Blue Mountain and Northem Railroad Company to Reopen and 

to Clarify (RBMN-10) should be denied. 

riespectfully si bmitted. 

James C. Bishop, Jr. 
William C. Wooldridge 
J. Gary Lane 
George A. Aspatore 
G reg E. Summy 
Norfolk Southem Corporation 
Three Commercial Place 
Norfolk, VA 23510-9241 

(757) 629-2657 

J 
Richard A. Allen 
John V. Edwards 
Zuckert. Scoutt & Rasenberger. LLP 
888 Seventeenth Street, N.W. 
Suite 600 
Washington, D.C. 2000C-3939 
(202) 298-?660 

Counsel for Norfolk Southem Corporation 
and Norfolk Southem Railway Company 

Mark G. Aron 
Peter J . Shudtz 
CSX Corporation 
One James Center 
901 East Cary Street 
Richmond, VA 23219 
(804) 782- 400 

P. Michael Giftos 
Paul R. Hitchcock 
rSX Transportation, Inc. 
3Cd Water Street 
Jacksonville, FL 32202 Jack 

r4 Dennis G. Ly 
Amold & Porter 
555 Street, N.W. 
Washington, D.C. 942-5000 

Samuel M. Sipe, Jr. 
David H. Coburn 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(202) 429-3000 

Counsel for CSX Corporation arul CSX 
Transportation. Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify' that on this 27* day of August. 1998.1 have served the foregoing 
CSX/NS-213. Reply of Norfolk Southern and CSX lo Petition of Reading Blue Mountain & 
NortheiT. Railroad Company to Reopen and to Clarify, on all parties ol record by first class mail, 
postage pre-paid, or by more expeditious means, iiid by hand delivery on the following: 

The Honorable Jacob Leventhal 
.^dn inistrative Law Judge 
Federal Energy Re^iulatory Commission 
Office of Hearings 
825 North C-pitoI Street. N.W. 
Washington, D.C. 20426 , ^ 

Richard A. A'.len 
Zuckert Scoutt & Rasenberger. LLP 
888 17'*'Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 

D;.tcu: August 27, 1998 
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SURFACE TRANSPORTATION BOARD 

I'inance Docket No. 33388 

CSX COS PORATION AND CSX TRANSPORTATION, INC 
NORFOLK SOUTHi?RN CC RPORATION AND 
NORrOLK SOUTHERN RAILWAY COMPANY 

~ CONTROL AND 0PERA1ING LEASES/AGREEMENTS ~ 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REFL> OF NORFOLK SOUTHERTi' AND CSX TO 
THE FERTILIZER INSTITUTE'S PETITION FOR 

CLARIFICATION OR RECONSIDERATION OF DECISION NO. 89 

Applicants NS' and CSX^ submit this reply in opposition to the "The Fertilizer 

Institute's Petition for Clarification or Recons'deratioi of Deci >ion No. 89" (TFI-8) dated 

August 12, 1998. 

The Fertilizer Insti -ute ("TFI") contends that Decision No. 89 should be clarified or 

amended to require that the Rail Cost Adju .orient Factor (Adjusted) ("RCAF-A") rather than 

the Rail Cost .\djustment Factor (Unadjusteu< ("RCAF-U") be used in any adjustment 

i>iechanism adopted in this proceeding with the exception ot adjustment mechanisms applicable 

to switching charges imposed by Applicants. Specifically, TFI contends that the Board should 

require the RCAF-A ;o be applied to trackage rights fees charged by CSX and NS to each 

other and to the three-year rate cap on interli. ; ratfts agreed to by Applicant*' ind the Nation?? 

' NS" refpis to Norfolk Southem Corporation and Norfolk Southem Railway Company 
("NSR"). 

^ "CSX" refers to (JSX Corporation and CSX Transportation, Inc. ("CSXT"). 



Industrial Transportation League ("NITL") TFT argues that 49 U.S.C. § 10708 and Edison 

Electric Instinite v. ICC. 969 F.2d 1221 (D.C. Cir. 1992) requi-es the use of the RCAF-A. 

There is no need for clarification and no warrant for amendment of Decision No. 89 

regarding applicatit̂ n of adjustment mechanisms. By specifically requiring Applicants to 

"alhcre to all terms of the NITL agreeme.it. subject to the modifications made in this 

decision" (Decision No. 89 at 176, Ordering Paragraph 20), the decision ciearly requires 

application of ilie RCAF-U to the three-year .ate cap on 'nterline rates agreed tc in the NF'L 

agreement, because tliat is what Section LI E. of that agreement expressly provides. See 

CSX/NS-176 at 773-''7̂  As to trackage rights fees. Decision No. 89 specifically approved 

the trackage rights agreements that NS and CSX negotiated and agreed upon among themselves 

and found that the compensation terms in those agreements were reasonable and "will allow 

the carriers receiving trackage rights to compete effectiv«.-|y, repk.eing competition that would 

otherwise be lost through this transaction. . . . " Decision No. 89 at 140; see also id. av 147-

175, Ordering Paragraph 7. Those agreements provide for a specific adjustment meehpt/s-'n 

that does not employ either the RCAF-A or the RCAF-U. See, e^, CSX/NS-25, Vol. 8B at 

2.56 ?58. 

Decision No. 89 is :hus perfectly ciear regarding the various adjustment mechanisms to 

be employed, and there is no reason to change them. The mechanisr:. prescribed were arrived 

at through arms-length negotiation by the interested private parties. This Board has stated 

many times its preference for privately negotiated solutions over Board-imposed ones. The 

mechanisms negotiated are reasonable, and there is no reason for the Bo"d to change them. 

TFI is simply wrong in contending Uiat 49 U.S.C. § 10708 requires application cf an 

RCAF-A mechanism to all of the rates and charges involved in this proceeding. Section 10708 



r 
was enacted as part of the ICC Termination Act of 1995 to replace the Zone-of-Ratemaking-

Frsedom mechanism of former 49 U.S.C. § 10707a, which was abolished. Although it no 

longer serves the same umction. Section 10708(a) directs the Board to continue publishing a 

rail cost adjustment factor every quarter, but § 10708(b) requires that it publish both an RCAF-

A and an RCAF-U. Nothing in Section 10708 remotely iVieates that the Board is required to 

apply either an RCAF-A or an RCAF-U mechanism for any particular purpose or in any 

proceeding. TFI's citation to the Edison Electric In:>tuute decision in support of its claim that 

the statute requires use of the RCAF-A is mething of a stretch, smce that d̂ xision in fact 

reaffirmed an earlier decision that the statute in effect at tliat time "neith»;r matidates nor 

p.rohibits a productivity adjustment." 969 F.2d at 1225. 



CONCLUSION 

The Fertilizer Institute's Petition For Clarification or Reconsideration of Decision No. 

89 should be denied. 

Respectfully submitted. 

James C Bishop, Jr. 
Williair. C. Woe bridge 
J. Ga.y Lane 
George A. Aspatore 
Greg E. Summ*' 
Norfolk Souitiem Corporation 
Three Commercial Place 
Norfolk, VA 23510-9241 
(75 /) 629-2838 

!licharci A. Allen 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, LLP 
Washington, D.C. 2C006-3939 
(202) 298-8660 

Counsel for Norfolk Sou 'icrfi Corporation 
ind Norfolk Southem Railwf.y Company 

Mark G. Aron 
Peter J . Shudtz 
CSX Corporation 
One James Center 
901 bast Cary Street 
Richmond, VA 2321) 
(804) 782-1400 

P. Michael Giftcs 
Paul R. Hitchcock 
CSX Transportation, I^K. 
500 Water Street 
Jacksonville, FL 32202 

Dennis G. Lyi 
Arnold & Porter 
555 12-' Street, N.W. 
Washington, D.C. 9̂ 2̂-5000 

Samuel M. Sipe, Jr. 
David H. Coburn 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, N.W. 
W.ashington, D C. 20036 
(202) 429-3000 

Counsel for CSX Corporation and CSX 
Transportation, Inc. 
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CERTIFICATE OF SERVICE 

1 hereby certify that on this 27* day of August, 1998.1 iiave served the foregoing 
CSX/NS-211, Reply of Norfolk Southem and CSX to The Fertilizer institute's Petition for 
Clarification or Reconsideration of Decisirn No. 89, on all parties of record by firf^t class mail, 
postage pre-paid, c r by more expeditious cans, and uy hand delivery on the following: 

The Honorable Jacob Leventhal 
Administrative Lax- Judge 
Federal Energy Regulator)' Commission 
Office of Hearings 
825 Noith Capitol Stieel, N.W. 
Washington, D.C. 20A26 

Richard A. Allen 
Zuckert Scoutt & Rasenoerger, LLP 
888 M"̂  Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 

Dated; August 27. 1998 
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Part ot 
public «.cord _ _ . ^ "^^*ff)V. 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORTOLK 
SOUTHERN CORPORATION A>'D NORFOLK SOUTHERN RAILWAY COMPANY 
- CONTROL AND OPERATING LEASES/A(}REEMENTS - CONRAIL INC. ANP 

CONSOLIDAFED RAII CORPORAUON 

REPLY OF CSX CORPORATION \ND CSX TRA^SPORT*TION, INC. TO 
THE PETITION FINPIANAPOLIS POWER & LIGHT COMPANV FOR 

CLARIFICA7 lON OR RECONSIDERATION OF DECISION NO. 89 

C1>X Corporation and CSX Transportation, Inc. (collectively, "CSX") hereby 

reply to the Petition of Indianapc'is Power & Light Company ("IP&L") for Clarificadon 

or Reconsideration of Decision N . 89 ("IP&L-15"). 

I. CtarificPti jii Concerning tht: Stout Plant 

A. ISSR/NS Interchange at MP 6.0 

IP&L alleges that Dec sion No. i'9 inappropriately permits NorfoU Southem 

("NS") and Indiana Southern Raikoad ("ISRR") tc interchange traffic at MP 6.0 on 

ISRR's Petersburg Subdivision and requests the Board to require that ISRR traffic and 

NS itaffic interchange at Crawford Yard. IP&L-15 at 2. The Board should deny this 

request outright. 

IP&L assera that .here is no interchange p îrt at MP 6.0 today and therefore, MP 

6.C should not be the point of interchange for ISRR and NS. The interchange 

frrangementi in place today between Conraii and ISRR are irrelevant to an interchange 



between ISRR .md NS. Today, Conrail gets a portion of the revenues for coal moved 

from ISRR to '.he ̂ itout plant, and thus has a fmsncial interest in providing interchange 

facilities to 'SRR. In contrast. CSX will receive no such benefit fr n the new 

interchange aTangement established in Decision No. 89. 

IP&L has requested thv' Board to designate Crawford Yard as the appropriate 

place of interchange betweer; NS and ISRR. IP&L would have the Board do so without 

any inj it fron: the three railroads concemed. Today, Conrail manages access to and 

movement of cars into and out oi its interchange facilities, in duiug so, Conrail (or any 

railroad n its position) must consider a number of factors - including traffic f JW, yard 

capacity, and operating efficiencies. Where, as here, the interchanging railroads are not 

the jwners of the interchange facility, proper management of interchanging cars becomes 

more critical. L.nder the IP&L scei.drio, CSX would lose operational control over its own 

facilities. For this reason, IP&L has no business dictating this interchange arrangement, 

as IP&L is attempting to do. In any event, Crawford Yard is a small, heavily used 

facility, and there is no evidence that Crawford Yard couid even accommodate NS cars 

without seriously disrupting CSX operations there. Vioreover, manda ing use of 

Crawford Yard could have severe negative - epercussions for ser.'ice to other shippers 

throughout the Inc i?'jiapolis area. 

Finally, iP&L asserti that no interchange can occur at MP 6.0. IP&L-15 at 2. 

There is no evidence to support that assertion; in fact, it is not true. The interch'inge can 

be accomplished if it is properly coordinated. CS.Y's willing to grant i 'f trackage rights 

to permit an interchange with ISRR at MP 6.0 on the same bajis that CSX has granted NS 

other trackage rights in Indianapolis. ^ S and ISRR can determine the m*. at eff?".tive and 



efficient means of effecting that interchange. Interestingly, neither NS nor ISRR has 

raised any c. ncems about the MP 6.0 interchange in Decision No. 89. Accordingly, 

IP&L's request should be denied. 

B. CSX Switch Charge for Direct Service 

IP&L requests clarification of fc Jtnote I f 1 by deleting the word "presumably" 

from the phrase, "imposing on traffic to IP&L's Stout plant will result in availability of 

direci NS service presumabh' free of CSX switching ciiaftjcs." IP&L-15 it 3 (qi-otmg 

Decision No. 89 at 94) (emphasis in IP&L-15). CSX does not oppose the deletion oi'.he 

word "presumably ' from that p nrase.' 

II. Clarification and Reconsideration Concerning the Perry K Plant 

A. Train Routings to Pern' K 

IP&L requests iliC Board to clarify' that ^ IS's Perry K-bound trains will not be 

routed through Hawthome Yard. In Decision No. 89, after full consideration of CSX's 

proposal to route non-CSX cars thrcagh Havvti.ime Yard, the Board concluded that "no 

remedy is required at Pciry K." Decision No. 89 at 116. CSX supports the Boaid's 

conclusion and requ< sts that the Board deny IP&L's request. 

IP&L complains that movements to Perry K will "become less efficient." IP&L-

15 at 4 (f'nphasis in original). That is impossible. Today, Conrail is the sole rail carrier 

serving IP&L's Perry K plant. Post-transaction, CSX wili provide the same service that 

' At the ' ehest of a minority shareh older, the Indiana Rail Road ("INRD") has sought 
leave to file a petition ''••r reconsideration, which challengcb NS's ability to obtain direct 
access to the St jut plant over trackage rights provided by INRD. INRD-1, INRD-2. 
CSX does not support the petition for reconsideration, which was filed without its 
consent and agai..st its will. In fact, CSX accepts the Board's conditions as set forth in 
Ordering Paragraph #23 of Decision No. 89. 



Conrail provides today. Thus, it is hard to see why ihe coal routings would bet ome less 

efficient. In addition. Perry K gains access by a second carrier - NS. For operational 

reasons, CSX will route Perry K-bound coal cars through Hawthome i'ard. IP&L only 

stands to gain by having NS access its Perry K plan.. 

B. Imposition of a Switch Fee 

IP&L also asserts that CSX should assess a trackage rights fee for the NS line-

havil movement over the CSX-allocated line into Hawthorne Yard, but not a switch fee 

f c the switching movement out of Hawthome Yard, on non-CSX traffic bound lor 

delivery to êrry K. The Hoard alre-dy h?s fully consiu red the switch fee issue, noted 

that there would be "cobi-based switching," and decided that "no remedy was required at 

Pen-y Decision No. 89 at 116. And clearly CSX is entitled to compensation for the 

use of its al'ocated line by NS into Hawthome, as IP&L admits. CSX supports the 

Board's con '̂usicn and requests that the Board deny IP&L's request. 

IP&L e> esses fear that CSX will use the switch fee to eliminate competitive 

movements to the Perry K plant. IP&L-l 5 at 6. In suppon of its argument, IP&L asserts 

that today Conrail is not a " .lassie" bottleneck carrier at Perry K. IP&L-15 at 5. As 

evidence, IP&L states Uiat rail movements to IPi'cL's Stout plant compete witli Conrail's 

movements lo Perry K. E^ <:n if trus, such movements do not char ge the fact that Conrail 

exercises total control over rai! movements to the Perry K pla.it. In contrast, post-

transaction, NS will gain competitive access to that plant. 

IP&L speculates that after the transaction CSX will favoi its affiliate, INRD, over 

ISRR as a source serving carrier for Pet.y K mov ements. Even if there were any basis 



for that speculation - and there is none - such vertical integration by a destination carrier 

does not justify reiicf under Board precedent. Accordingly, the request should be denied. 

111. Adjuitment Mechanism for CSX's Trackage Rights Fee 

Without discussior (perhaps because no statutory support is available), IP&L 

states that it supports the p< tition of The Fertilizer Institute regarding the use of RCAF(A) 

as the adjustment mechanism for die CSX trackage rights fee. IP&L-' 7 at 7 n.6. CSX s 

response to this issue is set forth in the Reply of Norfolk Southem and CSX to llie 

Fertilizer Institute's Petition for Clarification or Reconsideration of Decision No. 89 

(CSX/NS-211), which is being filed with the Doaiu tv day. 

CONCLUSION 

In short, IP&L is better off post- ransae.ion than it is todav Its petition is merely 

an attempt to improve its po t-transaction position. Accordingly, the Petition of IP&L for 



Clarificatior or Reconsideration of Decision No. 89 should be denied in part, and granted 

in part, as discussed above. 

Respectfullĵ ^bifnited, 

Mark G. Aron 
Peter J. Shudtz 
CSX Coiporation 
One James Center 
901 Fast Cary Street 
Richmond, VA 23219 
(804) 782-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation, Inc. 
500 Water SUeet 
Jacksonville, FL 32202 

Dennis G. L yons 
Sharon L. Taylor 
Amold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

Samuel M. vipe, Jr. 
David H. Coburn 
Steptoe & Johnson LLP 
1330 Cornecticut Avenue, N. W. 
Washington, D.C. 20036 
(202) 429-3000 

Counsel for CSX Corporation and CSX 1 -ansportation. Inc. 
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1, Dennis G. Lyons, certify that on August 27,1998,1 have caused to be 

served a true and correct copy of the foregoing "Reply o . 'LSX Corporation and 

CSX Transportation, Inc. to the Petition of Indianapolis Power & Light Company 

for Clarification or Reconsideration of Decision No. 89" to all parties on the 

Service Lis* in Finance ")ocket No 33388, by f rst-class mail, postage prepaid, or 

by more expeditious means. 

DENNIS G. LYONS 
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CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHER> COR.> JRATION . \ N D 

NORFOLK SOUTHERN RAILWA"*' COMP ̂ Ĵ Y 
CONTROL AND OPELAITNG LEASES/AGREEMENTS-CONRAIL INC. MiD 

CONSOLIDATED RAIL CORPORATION 

RESPONSE OF APPLICANTS CSX CORPORATION 
AND CSX TRANSPORTATION, iNC. 

TO PETITION OF APL ! IMITED FOR 
CLARIFICATIOrj OF DECISION NO. 

Applicants C?~̂  Corporation a.id CSX Transportation, Inc. (collectively, 

"CSX") hereby submit the following response to the Petition of APL Limited for 

Clarification of Decision No. 8V. APL-27 (filed Aug. 12,1998). This response is filed 

pursuant to 49 C.F.R. § 1104.1.3(3).' 

' We refer jointly in this response to Applicants Norfolk Sou'hem Corporation and 
Norfolk Southem Railway Company as "NS," to APL Li/nited as "APL," and to 
Decision No. 89 as "De cision." Other decisions of the Boerd will be refenej to by 
their numbers. We refer to APL-27 as the "Petition," abbreviated "Pet." 



SUMMARY 

APL initially sought an extension of time within wtiich to file a post-Decision 

petition in this mattei (APL-25), characterizing what it was going to file as a "Petition 

for Clarification and'or a Petition for Reconsideration" of Decision No. "9. Iji. at 1. 

That request for an extension of time was denied in Dctdsion Nt!. 90, seived August 7, 

1998 On July 31,1998, APL filed a Petition for Stay pending disposition of its (yet-

to-be-filed) post-Decision petition and the con-pletion of judicial review. APL-26. 

Their prospective petition was similarly referred to as one for "clarif oaticn and/or 

rê onsiderat on." Id. at 2. The Petition for Stay was denied in Decision No. "1, :erved 

August 19,1998. On August 12,1998, APL tiled tiie pt̂ sent Petition, in form simply 

seeking "clarificat on of Decision No. 89." APL-27. Presumably, tiie formal rê ûtst 

for "reconsideration" was dropped because on August 14,1998, APL filed a Petition 

for Review in the United States Court of \ppeals for the District of Columbia Circuit, 

seeking review of Decision No. 89.̂  To the ê teiit tiiat tiie text of tfie Petition in fact 

seeks reconsideration of the Board's Decision No. 89, it is out of ord.r since a party 

may not ŝ 'nultanwusly maintain both a Petition for Reconsideration and a Petition for 

Review in court. See, e.g., Citv of New Orleans v. Securities and Exch. Comm'n. 137 

F.3d 638,639 (D.C. Cir, 1998) (dismissing petition for review: "It is well-established 

^ Apparently, APL filed in the wrong Court of Appeals, l he only petition for re dew 
that was filed in the 10-day period following service of the Boai d s Decision No. 89 
was that of the Erie-Niagara Rail Steering Committee, which was filed in the VrAtec 
States Court of Appeals for the Second Circuit. That filing accordingly determined the 
venue for petitions for review following the 10-day perod. 28 U.S.C. § 2112. 



that a party may not simultaneously seek bot'i agency reconsideration and judicLil 

review of an agency's order.'") (citation onutted); Wade v. Federal Communications 

Comm'n. 986 F.2d 1433,1434 (D.C Cir. 1993) (dismissing petition for review: "The 

danger of wasted judicia' effort that attends the simultaneous .ixercise of judicial and 

agency jurisdiction arises whetiier a party seeks agency consideration before, 

simultaneous with, or after filing an apt>eal or petition for juuieial review."). To the 

extent u. it it seek» cirxification the Board's Decision No. 89 is unambiguous in all 

pertinent respects and does not need clarification. The Pe ition for Clarification should 

accordingly be summarily denied. 

REASONS FOR DENYING THE PETITION 

Littie discussion appears to be necess y, the Board haviug ruled twice earlier 

this month, in Decision Nos. 90 and 91, served respectively on August 7 a.nd 

Aagi.«5t 19,1998, that "[o]ur override ruling is unamb.guous." E)ecision No. 91 at 2. 

Witii somewhat increasing verbosity, APL now makes essentially the same arguments 

that it made befoie in connection 'vitb its earlier filings, particularly APL-26. It now 

adds a citation to Ordering Paragraphs Nos. 1 and 8 (see Pet. at 3-4, n.8), which have 

nothing to do \vith the override of anti-assignment clauses in Ccnrail's' xisting 

Transportation Cont'̂ acts. They add nothing to its argument. The argument still 

ignores the plain meaning of Ordering Paragraph No. 10. Seg Decision at 175. 

Nothing in any of the other references by the Board in Decision No. 89 contradicts the 

clear statement in Ordering Paragraph No. 10 despite APL's contentions. Pet. at 5- /'. 



The Petition makes plain, although it was relatively clear before, tiiat what APL 

wants fiom tiie Board is for the Board to say tiiat while APL may tenninate its contract 

on Day 181 (or, better still, on Day 1), tiiat termination shall noi constitute a 

"terminati >n" for any otiier purpose. This invitation by APL lo play a word game is not 

a request for clarification, but a it quest for reconsideration. In any event, even if it 

•,"ere to be considered a request for clarificatior, it is dealt with in Decision No. 91 

under the discussion of'irreparable injury." See Decision V>'o 91 at 3. A 

"tem jnation" is a "termination"; APL ca.i avoid "termination" by accepting the Section 

2.2(c) allocation and contin-iing it after tiie first 180 days, by seeking a carrier change 

under Section II.C of tiie NITL Settlement Agreement (which, of course, does not 

autiiorize tiie negotiation of lower rates, one of APL's objectives), or, as finally seems 

to have dawned on APL, APL can "renegotiate" a commercial settiement agreeable to 

all involve i parties. This last possibility ~ renegotiation • - i;̂  recognized by APL in 

note 20, page 14 of the Petition.̂  

The preference of APL for attempting to "clarify" what is crystal clei. already 

over engaging in commercial negotiations seems bizarre. As .istome., APL is the 

classic 800-pound gonllr. It offers rail carriers an enoimoas aimual volume of 

intermodal shipments between Chicago and various points in the East and otherwi.se. 

Its total rail fi'eight bill in 1997 was $600 millior. APL-18 at 6. The Conrai' contiact 

Renegotiation would be considerably facilitated by tt t abandonment of APL's public 
position that it is concerned about dealuig witfi CSX Intemiodal, Inc., or by tiie grant of 
CSX's Petitii.n for Clarifies on, CSX-160, fled August 12, 1998. 



covers a considerable number of origination <md destination city paii:s. Many of these, 

including Chicago to the North Jersey Shared Assets Area, tqjparentiy the largest in 

volume, can be served either by CSX or NS on a complete single-line basis. The 

leverage created b' this for APL is enormous. If APL chooses to term mate the Conrail 

contract after the 180-day period, tiie notion tiiat, when the lease terminates thereaf er 

as specTied in the lease's tenns (as APL hf s admitted (APL-26 at 3)), CSX will tell 

API never to darken its dcor at Soudi Keaniy again, is ridiculous. APL will be a 

welcome customer of CSX and will beina position to negotiate very satisfactory terms 

as to r-lc and facilities fnr service. 

!n any event, the ioard has aĥ ady answered all of the issues raised in APL's 

Petition, and the Petition should be summarily denied.̂  

* APL as>vS for clarification as to whether th- period intended by Ordering Paragraph 
No. 10 is 180 days, ss it savs, or six months, ac in a few colloquial references elsewhere 
in lhe Decision. Pet. at 9 n.l3 and 15 n.22. A^L. says that: "Thinterim period sKiuld 
be 180 days not six montiis." Pet. at 15 D.22. APL is right. That is what tiie Ordering 
Paragraph says. That is also what E>ecision No. 91 says. Sge Decision No. 91 at 2. We 
certainly would not be opposed io the Board's saying so again. 



-

• • 

CONCLUSION 

For the reasons stated APL's Petition for Ciaiification of Decision No. 89 

sb' old be denied. 

SAMUELS? SIPE,JR. DEi^MS G. LYONS 
HA VID H. CCIBURN HELENE T. KRASNOFF 
;>teptoe & Johnson LLP Amold & Porter 
: 330 Connecticut Ave., NW 555 12* Street, N.W. 
Washington, D.C. 20036-1795 Washington, D.C. 20004-1202 
(202) 429-3000 (202) 942-5000 

MARK G. ARON P. MICHAEL GIFTOS 
PETER J. SHUDTZ PAUL R. HITCKCOCK 
CSX Corporation CSX TRANSPORF/ TION, INC. 
One Ja nes Center 500 Water Stiieet 
9C1 East Cary Stireet Speed Code J-120 
Richmnd, VA 23129 Jackson\ille, FL 32202 
(£04) 7 2-1400 (904) -59-3100 

Counsel for CSX Corporation 
and CSX Trc : sporta* on. Inc. 

August 27, 1998 
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CERTIFICATE OF SERVICE 

I , Dennis G. Lyons, certify that on August 27,1998,1 have caused to be served a 

\rue and correct copy of tiie foregoing CSX-162, "Response of Applicants CSX 

Corporation and CSX Transportation, Inc. to Petition of APL Limited for Clarification of 

Decision No. 89" to all parties on tfie Service List in Finance Docket No. 33388, by 

first-class mail, postage prepaid, or by more expeditious means. 

DENNIS G. LYONS 



STB FD 3338S 8-27-98 D 190779 



« t « . » , . „ . ^ CSX/NS-214 
01«c« o' ^ 

P ..o .qqc BEFORE THE 
AUO^o '3 SURFACE TRANSPORTATION BO\Rr. 

p»rt ot 
fwW***** Financ' Do'rV̂ t No. 33388 

CSX CORPORATION A <iD CSX Ti ANSPORTATION, INc \d 
NORFOLK SOUTHERN C0PvPC3RATI0N AND \ A 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMEN iS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REPLY OF NORFOLK SOUTHERN AND CSX l O ^ 
REQUEST OF NEW JERSEY DEPARTMENT OF TRANSPCRTATION/NE\^JERSEY 

TRANSIT CORPORATION FOR CORRECT!oN OF MINOR FACTUAL EIL^ORS 
ANr̂  MODIFICATION OF ENVIRONMENTAL CONDITION 

Applicants NS' and CSX" submit lis rê  .y to the 'etter of New Jersey Department of 

Transportation/New Jersey Transit Corporation ("NJT") dated August 12, i998 requesting 

what NJT characterizes as "Cvirrection of certain minor factual errors" in Decisic.i No. 89 .nd 

also requesting modification of an environmental condition contained in that decision. >̂ n is 

requesting tiie iJoard to cla' ify and/c modify thret aspects of Decision No. 89 in this 

proceeding. NJT Request Nos. 1 and 2 shor'd be denied fo. the reasons set forth below. NS 

and CSX do not oppose NJT's Request No. 3 regarding modification of environmental 

condition 4(A).̂  

' "NS " refers to Norfolk Southern Corporation and Norfolk Southern Railway Company 
("NSR'V 
^ "CSX" re.ers to CSX Corj)oration and CSX Transportation, Inc. ("CSXT"). 

NJT explains that for ease of reference, "ts request regarding condition 4(Ai includes 
portions of condit'ons 4(B) and 5(A) that are applicable lo "key routes." Applicanis do not 
object this inclusion for purposes of NJT's Request No. 3. 



REOUEST NOS. 1 AND 2 

In its tir.'it request. NJT seeks clarification of Decision No. 89 to reflect that references 

appearing on pages 25 through 27 describing NYC-Allocated Assets and PRR-Allocated Assets 

whose routes originate or terminate at "NJ Temiinal " "North NJ Terminal." and "North New 

Jerse>' Terminal" "do not include the two mile segment of NJT-owned railn^ad bciv.een West 

End. New Jersey and Hoboken. New Jersey because Conrail Jv̂ es not have rights over that 

segment." In its second request. NJT asks the Board to make five modificiiiions and/or 

clarifications to Decision No. 89. page 26. Section (l)."* which sets forth a general description of 

primary routes currently operated by Co irail »h«̂ .t will be allocated to PRR upon consummation 

of the Transaction. In ess'̂ nce. NJT claims in Request No. 1 that Conrai) does not' we rights 

between West End and Hoboken, NJ and in R quest No. 2 lhat Conrail does not have rights 

hetween a) Orange and Summit; b) Orange and Rosovilie Avt nue; and c) High P-idge and 

Ludlow. 

Ao to Section "(1) NJ Temiinr' *o Crestline. NJT seeks the following 
modifications/clarifications: 1. Change (a) "N-irth NJ Termmal to Allentown, PA, via 
Srmerville. NJ" to "Nc lh NJ Terminal to Allentown, P.'v via Bound Brock/Port Reading 
J:t./Royce." NJT claims that 'his modification is necessary because' Somerville is part of the 
NJT Raritan Valley Line and is included in the segment described in subpart (i) of Section (I). 2 
Change (c) 'Orange. N,! to Dcnville. NJ (TR)" to "Summit. NJ tu Denville. NJ (TR)." NJT 
claims that I'MS modificauon is necessary because Conrail does not have rights between Orange 
and Summit. NJ. 3. Change (d) "Dover to Rockport (TR)" to "Dover to Netcuiig ('i R): Netcong 
to Rockport." NJT explains that this change is necessary because Conra'i has trackage rights 
over the segment between Dover <"nd Netcong and ow nr the line between Netcong and Rockport. 
4. Change (g) "Orange to NJ Tem.inal (TR)" to "Roseville Avenue to NJ Terminal (TR)." 
According to NJl, Conrad does not have rights over the segment between Oran̂ je uid Roseville 
Avenue. 5. Change (i)" bound Brook to Ludlr .v. NJ (TP'" to "Bound Brook to High Bridge, 
NJ tTR)." NJT claims that this modification is necessa.. because Conrail does not have rights 
over the segment between High Bridge and Ludlow. 



NJT's Requests Nos. 1 and 2 should be denied. Fir3t, NJT presents no evidence to 

suppo'1 its claim that Conrail does not have any rights to operate over these segments. Instead, 

NJT merelv sets forth a blanket assertion as to the status of Conrail's rights regarding these 

segments. In fact, based on their review of the peitinent agreements. Applicants believe that 

NJT wrong in contending that Conrail does not have rignts between >. est End and Hoboken, 

NJ and between a) Orange and Summit; b) Orange and Roseville Avenue; and c) Higii Bridge 

and Ludlow The descriptions in Decision .\c. 89 of the NYC-Allocated Assets and the PRR-

Allocated Assets were based on the identical descriptions set forth i i the Applicaticn, filed 14 

months ago (se^ CSX/NS-18 a*. 35-38), and NJT never objected to th' <e descriptions in any 

comments filed in this proceeding. Applicants would have been happy to discuss this v ^h NJT 

if NJT had raised it witn them, but NJT's unsup^ 3rted assertion at this time that ti.-^re is some 

eiTor in the Board's final decision provides no basis for reconsideration or modification of that 

decis: m. 

Second, even if NJT were correct regarding Conrail's rights over these segments, no 

modification of Decision No. 89 would be necessary or warrarted. The descripiions of the 

Con -ail routes (both owned by Conrail and operated by Co irail via trackage rights) set forth in 

the Application and in Decision No. 89 were not intended to constitute exa:i legal descrptions of 

the geographic boundaries of those routes or of the scope o*" Conrail's operating rights ov ir them, 

such as would be found in deeds and trackf.gc rights agreements. Fhe exact scope of Conrail's 

trackage lights is established by trackage rights agreements, and those 'ights would not be 

enlarged or dimiiiished by the general descriptions of Conrail's routes in Dec sion No. 89. 

Decision No. 89 makes clear that it is only authorizing the allocation of Conrail's assets, and no 

iher entity's assets, to PRR and NYC. As the Board clearly explained: 

.3-



On the date of the Division, CRC will assign to NYC and PRR 
certain of CRC's assets. NYC will be assigned those CRC assets 
designated to be operated as part of the CSX rail system '.the NYC-
.Miocated Assets), and PRR wiil be assigned those CRC assets 
designated to be operated as pan o'̂ the NS rail system (the PRR-
.Mlocated Assets). These assets will include, among other things, 
cerain lines and facilities currently operated by Conrail, whet*- er 
owned h' Conra I or operated by Conrail under trackagt rights. 

Decision No. 89 at 24 (emphasis ;>dded). Disputes th?* may arise as to the exact scope cf 

ronrail's rights under iH i..;merous trackage rights agreements can a.nd should be resolved 

elsewhere. There is no warrant for the Board lo attempt to resolve any particuia. dispute ia uie 

context of reconsidering Decision No. 89. 

REOUEST NO. i 

NJT seeks modification of environmental condition 4(A), as described in Appendix Q of 

Decision No. 89 to include the following two line segments: N-064 (Ridgewood Jet., NJ to 

SutYem. NY) and N-050 (Ctoxton, NJ to Ridgewood Jet.. NJ) based on its assertion that these 

segments should have been classified as "key routes." NS and CSX agree that the FEIS 

understated the volumes of annual carloads of hazardous materials that would traverse these 

segments following the Transaction. Thas. they do not oppose classification of these two 

segments N-064 and N-050) as "key routes." 

CONCLUSION 

Tiie Request of ^̂ ew Jersey Department of Transportation/New Jersey Transit 

C">rporatiun for Correction of Certain Minor Factual Errors and Modification of 

Environmental Condition should be denied as to Request Nos. 1 anc' 2 because NJT has 

presented no evident ; that the requested modi-lcations and/or .darifications ai necessar> NS 

rmd CSX do not oppose the Board's -̂ranting of Re., .est No. 3. 
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Respectfully submitted. 

James C. Bishop, Jr. 
William C. Wooldridge 
J. Gary Lane 
Georg i A. Aspatore 
Greg F. Summy 
NorfoU. Southem Corporation 
Three Commercial Place 
Norfolk, VA 23510-9241 

(757) 629-2838 

Richard \ . Allen 
PatricL^ Bruce 
Zuckert, Scoui* & Rasenberger, LLP 
888 Seventeenth Street, N.W. 
Suite 'iOO 
V/ashington, D.C. 2 )006-3939 
,202) 29̂  -8660 

Mar k G. Aron 
Peter J Shudtz 
CSX Corporation 
One James Center 
90;[ East Cary Street 
Richmond, VA 23219 
(804) 782-1400 

P. MIcha 1 Giftos 
Paul R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville, FL 32202 

Dt.iinis G. Lyons 
Amold & Porter 
555 12* Street, N.W. 
Washington, D.C. 942-5000 

Counsel for Norfolk Southern Corporation 
And NorfoU Sottthem Railway Company 

Samuel M. Sipe, fr. 
David H. Coburn 
Steptoe & Job .on LLP 
1330 Connecticut Avenue, N.W. 
Washington, D C, 20036 
(202) 429-3000 

Counsel for CSX Corporation and CLX 
Transportation , Inc. 
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CERTIFICATE Oi SERVICE 

1 hereby certily that on this 27* day of August, 1998,1 have served the foregoing 

CSX/NS-214 Reply of Norfolk Southem and CSX To Request of New Jersey Department of 

Transportation/New Je. sey Tr isit Corporation for Correction of Minor Factual i7rrors and 

Modification of Environmental Condition (Undesignated), on all parties of record by I'rst class 

mail, postage pre-paid, or by more expeditious me ins, and by hand delivery on tiie following: 

The Honorable .'acob Leve.nhai 
Administrative Law Judge 
Fede-al Energy Regulatory Commission 
t)ffi :e o*" Hcari:igs 
825 Ncrth Capitol Street. N.W. 
V ashington. D.C. 20426 

Richard A. Allen 
Zuckert Scoutt & Rasenberger, LLP 
888 17"̂  Street. N.W. 
Suite 600 
Washington, D.C. 20006-3"39 

Dated: August 27, 1998 
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