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ANDERSON & P E N D L E T O N , C H A R T E R E D A I T O R N E Y S 
1700 K SlRKET. N.W., Sl rrK 1107 

WAsmN(;T<)N. DC 20006 
202 659-2334 

Fax:202 659-0156 

July 16. 1997 

BY HANP 

Honorable Venion A Williams, Secretary 
Office of the Secretary 
Case Control Branch 
ATTN STB Finance Docket No 33388 
Surface Transportation Board 
1925 K Street, N W 
Washington. DC 20423-001 

Re CSX CORPORATION AND CSX TRANSPORTATION, INC , 
NORFOLK SOUTHERN CORPORATION AND NORFOLK 

SOUTHERN RAILWAY COMPANY, - CONTROL AND 
OPERATING LEASES/AGREEMENTS - CONRAIL, INC AND 
CONSOLIDATED RAIL CORPORATION 
FINANCE DOCKET NO 33388 

The West Virginia State Rail Authority, ("WVSRA") for and on behalf of the StHte of 
West Virginia, herebv gives notice of their intent to participate in the above-captioned proceeding 
as parties of .ecord This Notice of intent to participate is filed pursuant to tne Surface 
Transportation Board Decision No 6 Issued May 30 1997 An earlier Notice of Appearance w?s 
filed on May 15. 1997 As counsel for WVSRA 1 would appreciate being added to the service list 
for receipt of all orders ofthe Board and the presiding Administrative Law Judge 

Enclosed are an onginal and 25 copies ofthis letter Copies have been served as indicated 

Attorney for 
West Virginia Slate Rail Authority 



CERTIFICATE OF SERVICE 

The undersigned herewith certify that a copy of this notice of intent to participate have 
been sent to the below named parties, this 16th day of July, I >*97 

Francis G McKenr6 

Jacob Leventhal, Esq 
Adniinistrative Law Judge 
Federal Energ>' Regulator̂  Commission 
888 First Street, N E 
Suite IIF 
Washington. DC 20426 

Richard A Allen, Esq 
Zucker Scoutt & Rasenberger, L L P 
888 17th Street, N W 
Suite 600 
Washington, DC 20006-3939 

Paul .A Cunningham, Esq 
Harkitis Cunningham 
1300 19th Street, N W 
Suite 600 
Washington, DC 2^036 

Dennis G Lyons. Esq 
.Arnold & Porter, 555 12th Street, N W , 
Washinidon, DC 20004-1202, 
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G A L L A N D , K H A R A S C H & G A R F I N K L E , P.C. 
. X n o R N K Y . s AT L A W 

EDWARli D, C^EF.NBERG 

E-MAII . : egreenbeOgkmg.com 

—ENTIRES • 
otlice ot the Secretary 

JUL 2 2 1997 

El Partol 
Public flocorrt 

July 21. 1997 

CANAL SQI'ARK 

1014 THIRTY-FIRST SI <£ET N W. 

W,A.sniN(.TON, D C 20o0'-4492 

TtUHHONK (2C2) 342-S>0() 
FACSIMILE (202) 

U02; .W7-878' 
f -MAlL )!krnX*fil"'W''" 

RoBtRT N KHARASCH 
OF Cot'Nsti 

GEORGE F GALUND (WlO-lWi) 

WWrER S DIRECT DIAL NC.MBER 

(202)342-5277 

VIA r o r RIER 

Mr. Vemon .'\. \\ i'!iams. Secrctar> 
Office ofthe Secrelar> 
Surface Transportation Board 
1925 K Sireet. N.W.. Room 711 
Washington, DC 20423-0001 

Re: CSX Corporation and CSX I ransportation. Inc.. Norfolk Southern 
Corporation and Norfolk Souihern Rail\va\ Company-Control and 
Operating Leases/Agrcements-Conrail. Inc. and Consolidated Rail 
Corporation-Transfer of Railroad l ine by Norfolk Southern Railway 
rnmppinv lo CSX Tp'"<p'̂ rtatinn, Inc. (Finance Docket No. 33388) 

Dear Secretan, Williams: 

Enclosed please find an original and twenty-five (25) copies ofthe Notice of Appdrance of 
Steel Warehouse Co , Inc. in the abo\e-referenced docket. 

to us. 

Also enclosed is an additional copy ofthe filing to be date-stamped when filed and returned 

Should you have any questions concerning this, . lease do not hesitate to contact us. 

Vejjjfuly^durs. 

Enclosures 

XIN Jl Yi AN-GKMG LAW OmcE 
AmuATEn FIRM 

SiTTE A-1603, VANTONE NF* WORUI PUZA 
No 2. Fr CHENC; .MEN VAI AVENUE 

BEIIIW, 100037 PEOPLE s RD VBUI O; CHINA 
TtL: ')ll-«6-10-68S8-8S01 FAX; 011-86-10-68S8-8W 

F-MAP xiyla«epku edu cn 



BEFORE THE 
S l RFACE TRANSPORTIITION BOARD 

Washington, D.C. 

Finance Docket No. 33388 

C SX Corporation and CSX Transportation, Inc., 
Norfolk Southern Corporation and Norfolk Southern 
Railway C ompany~Control and Operating Leases/ 
Agreements-ronrail, Inc. and Consolidated Rail 

Corporation-Transfer of Railroad Line by Norfolk 
Southern Railway Compan} to CSX Transportation, Inc. 

NOTICE OF APPEARANCE 

Please enter the appearance ofthe undersigned counsel on behalfof Steel Warehouse Co , 

Inc . which tmcnds to participate and become a party of recoi d in these proceeding Please add the 

names of Steel Warehouse Co , Inc counsel in bott South Bend and Washington as separate entries 

to the .serv ice list, and make serv ice of all future pleadings and other correspondence on both Steel 

Warehouse Co , Inc counsel as indicatet'. below: 

Gerald Lerman. E.sq 
\ ice President & General Counsel 
Steel Warehouse Co , inc. 
2722 West Tucker Drive 
South Bend. IN 46619 

0«iceot tho Secretary 

JUI ? ̂  
r—•) Paiioi 

\>^b\icP'^f;^;l 

Edward D Greenberg, Esq 
Galland, Kharasch & Garfinkle, P C 
Canal Square 
1054 - 31st Street, N W 
Wa.shington, DC 10007 

Respectfuliy^ubmitted, 

Dated Julv 21. 1997 

Edward D Greenberg 
Galland, Kharasch . Garfinkle, P C, 
1054 - 31st Street, N' W 
Wa.shington, DC 20007 
(202)342-5200 



CERTIFICATE OF SERVICE 

1 certify that on this 21st day of July, 1997 I caused a copy of the foregoing Notice of 

Appearance to be served by first-class mail, postage prepaid, on Applicants' representatives, all 

parties of record and on the Honorable Jacob Levanthal, Federal Energy Regulalory Commission, 

888 First Street, N E , Suite 1 IF, Washington, D C 20426 



STB FD 33388 7-21-97 D 180723 



/ Son >3 

DENNIS G LYONS 
izozi 942 sesa 

A R N O L D fic P O R T E R 
5 5 5 TWELFTH STREET. NW 

WASHINGTON.DC 2 0 0 0 4 - I 2 0 2 

120^1 9 4 2 - 5 0 0 0 
FACSIMILE >20Ei 9 4 2 5̂  

July 21, 1997 

NEW YORK 

DENVER 

LOS ANGELES 

LONDON 

BY HAND DELIVERY 

The Honorable Vernon A. Williams 
Secreiary 
Surlace Transportation Board 
1925 K Street. N W 
Washingion. D C 20423 

Re: Finance Docket .Vo, 33388. CSX Corporation and CSX 
Transportatitm. Inc., Non'olk Southern Corporatitm and Norfolk 
Southern Railwav Company - Contrtd and Operating Leases/ 
Agreements - Ctmrad Inc, and Consolidated Rail Corporation 

Dear Secretary Williams: 

Enclosed please find CSX/NS-28, the Respon.sc of Applicants CSX 
Corporation. CSX Transportation. Inc. Norfolk Southern Corporation. Norfolk 
Southern Railway Company, Conrail Inc. and Consolidated Rail Corporation to 
Joint Petition for Supplementation of Application in the above-referenced docket. 

Accompanying ibis letter are an original and twenty-five copies of the 
Submission, as well as a formatted diskeae in WordPerfect 6.1, 

Thank you for your assisiance in this matter. Please contact me 
(202-942-5858) ifyou have any questions. 

Kindly date stamp the enclo.sed two additional copies of this letter al 
the time of filing and return it to our messenger. 

CK.ice of the Secretary 

'JUL 2 2 'W 

CO Partol 
PubiiC Racord 

Respectfully yours. 

ARNOLD ^ P O R T E R 

C 

Dennis G, Lyons 
Ctnmsel for CSX Corporation and 
CSX Transportatitm. Inc. 

Enclo.sures 
cc: Service ! 



ENTERED 
Otlice ol tho Secretary 

JUL 2 2 1997 

1 
Part ol 
Public Record 

S L ' R F A C E T R A N S P O R T A T I O N B O A R D 

Finance Docket No 33388 

'-<J5̂ 7Q^X/NS-28 

csx CORPORATION AND CSX TRANSPORTATION, INC , AND . , 
NORFOLI; SOUTHERN CORPORATION AND 
NOPvFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

RESPONSE OF APPLICANTS CSX CORPOR\TION, 
CSX TRANSPORTA nON, INC., NORFOLK SOUIHERN 

CORPORATION, NORFOLK SOUTHERN RAILWAY COMPANY, 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION TO 
JOINT PETITION FOR SUPPLEMENTATION OF APPLICATION 

.lAMESC. BISHOP. JR. 
WILLIAM C. WOOLDRIDGE 

GARY LANE 
JAMES L. HOWE, i n 
ROBERT J. COONEY 
GEORGE A. ASPATORE 
Ni)rti)ll\ Southeni Corporation 
Ilircc Commercial Place 
Norfolk, VA 2,1510-2191 

RICHARD A. ALLEN 
SCOTT M. ZIMMERMAN 
/uekcii. Scoutt & KiLscnbcipcT, 1.1, P 
8S8 Sc-\ aila;nth Succt. N Vv' 
Suite 6(X) 
Washington, DC 2(XK)6-.19.19 
(2()2)298-8(>()() 

JOHN NANNES 
SCOT B. Hl'TCHINS 
SkadJen, Alps, Slalc. 
McaglK- ct Mom 1.1,1' 

1440 New York Avenue, N W 
\Va,shmf!ton. DC 2(X)05-2111 
(202)171-''4(K) 

('miiiselfor Sitifolk Stnilhern ('oi-ponittim 
anil S't)i-ff)lk Southern Railway ('ompany-

.luK [997 

MARKG. ARON 
PETER J . SHUDTZ 
CSX Corporation 
One Janies CentcT 
901 Hast Can-sueet 
Richmond, VA 2.1129 
(804)782-14(X) 

P. MICHAEL GIFTOS 
PALL R. HITCHCOCK 
CS.X Transportation, Inc 
5tK) Water Sta-ct 
Speed Cixie J-120 
Jacksonville, n . 32202 
(904) 359-3 UX) 

DENNIS G. LYONS 
MARY GABRIELLE aPRAGUE 
Arnold & l\)rter 
555 '2th Street, N.W, 
Wa.slimt?ton, DC 20004-1202 
(202) 9<i2-50(X) 

SAMUEL M, SIPE, JR. 
BETI Y JO CHRISTIAN 
TIMOTHY M.WALSH 
Steptoe & Johnson ] .LP, N W 
1330 Connecticut A\enue 
Wa.shington. DC 2;X)3r>-1795 
(2()2)429-,3(KX; 

Ctnm.sel for (Corporation and CSX 
Tramportation. Inc 

TIMOTHY T. OTOOLE 

CONSTANCE U ABRAMS 
Coasolidated Rail Corporation 
Two Commerce Squarv" 
2001 Market .Street 
Philadelphia. PA 19101 
(2;5)209-4(XX) 

PAUL A. CUNNINGHAM 
GERALD P. NORTON 
Harkirus Cunningham 
13(X) Nineteenth Street, N W, 
Suite 6(X) 
Wa.shmgton, I X 2(X136 
(202) 973-7600 

Counsel for Conrail Inc. and 
Consolidated Rail ('orporation 



CSX/NS-28 

niii-oRK niE 
SURFACE TRANSPORTATION BOARD 

Finance Dr:kct No, 33388 

CSX COKPORATION A N D CSX TRANSPORTATION, INC , AND 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

RESPONSE OF APPLICANTS CSX CORPORATION, 
CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 

CORPOPATION, NORFOLK SOUTHERN RAILWAY COMPANY, 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION TO 
JOINT PETITION FOR SUPPLEMENTATION OF APPLICATION 

INTRODUCTION 

Applicants CSX Corporation ("CSXC"), CSX Transportation ("CSXT"),' Norfolk 

Southern Corporation ("NSC"), Norfolk Southem Railway Company ("NSRC"),' Conrail Inc 

("CRI") and Consolidated Rail Corporation ("CRC")' hereby oppose the petition of New Jersey 

Transit Corporation ("NJT"), Massachusetts Bay Transit Authority ("MBTA"), and Virginia 

Railway Express ("VRE") (collectively, "Petitioners") to require Applicants to supplement their 

primary' application (the "Application") in this pioceeding lo provide unspecified additional 

info- nation related to the impact of the proposed control transaction on commuter rail lines,* 

' CSXC and CSXT are referred to collectively as "CSX " 

' NSC and NSRC are referred to collectively as "NS " 

' CRI and CRC are referred to collectively as "Conrail " 

* The petition is denominated as NJT-1, VRE-2 and MBTA-1 For simplicity, 
it will be cited here as ' Pet" or "Petition " The three Petitioners will be called 
"Petilioners", they and other commuter authorities in the territory ser ed by 
Applicants will be called "Authorities " 



Petitioners' request is very puzzling As discussed below, the primary Application in 

fad contains substantial discussion and informalion about the impact of the transaclion on 

commuter rail lines, including the three Petitioners In addition, NS and CSX have met many 

times with NJT, VRE. MBTA and other Authorities, both before and after the filing ofthe 

Application, and fiirther meetings are scheduled Moreover, when each of CSX and NS counsel 

asked counsel for Petitioners whal additional information Petitioners wanted Applicants lo 

provide in any supplement to the Application, Petitioners' counsel replied that he did nol know 

and could not say It is iherefore difficult to see any basis for a request to supplement the 

Application when the requesting party gives no indication of what supplemental informalion is 

desired. 

In any event. Petitioners' request is misplaced The primary .Application fijlly discusses, 

in compliance with the Board's rules, the anticipated effects, if any, of the proposed transaction on 

passenger and commuter tail service — including, specifically, effecis relating to Petitioners To 

the extent that Petitioners or any other parties ssek to explore fiirther any matters raised in the 

Application of special concvi n to them in order lo respond lo the Application and prepare their 

submissions to the Board, the proper avenue to do so is through discovery or consultation, not a 

vague request to supplement the Application As explained tiirther below, the Petition to 

supplement the Application should be denied 

BACKGROUND 

Applicants were first made aware of the desire of the Petitioners that there be some 



"supplementation" of the Application on the afternoon of July 16, 1997, when counsel for 

Petitioners separately telephoned counsel for CSX and NS In those telephone conversations and 

subsequent conversations the moming ofthe next day, July 17, counsel for CSX and NS 

repeatedly requested counsel for Petitioners to identify just wbat additional information 

Petilioners wanted, but no answer was forthcoming' The Petition was filed later that day 

1. THE PRIMARY APPLICATION PLAINLY AND FULLY 
ADDRESSES THE IMPACT OF THE PROPOSED 
TRANSACTION ON COMMUTER RAIL SERVICE 

The Board's rules require applicants in a major transaction to discuss in their 

application the anticipated impacts of the proposed transaction on conimuter or other passenger 

rai! services &t'49CFR § 1180 8(a)(2) Petitioners claim that Applicants have somehow 

failed to present a prima facie case by failing lo comply with this requiremenl with respecl lo 

commuter rail Pet at 6 

Petitioners' claim is plainly baseless The Application clearly and fiilly addresses the 

expected impacts of the proposed transaction on commuter rail service In their respective 

operating plans, CSX and NS each discuss the several metropolitan area«; where their respeclive 

freight trains share, or will share if the transaction is approved, rail lines with commuter trains — 

including specifically each oflhe areas in which the Petilioners operate They describe cunrent 

' This apparently is what is meant by the stalemenl in the Petition at 3 that the 
"parties discussed Petitioners' concerns" Despite repeated requests in several 
telephone conversations, counsel for Petitioners was unable to indicate to counsel 
for CSX and NS what further inform.iiion the Petitioners wished lo have, and the 
discussions terminated. 



operalions, anticipated changes resulting fi-om the proposed transaclion, and the expecied 

resuhing effecl on commuter rail service" 

The CSX Operating Plan discusses commuter service in Volum.e 3A (CSX/NS-20) at 

pages 269, 275-80 Contrary to the assertion of Petitioners, supporting reasons are given as to 

why there will be no adverse impacls on Petitioners For example, on the NJT's Raritan Valley 

Line, it is made plain that there will be a decrease of len freight trains a day Id. at 277, See also 

id al 276-77, 279-80 (no increase in fi-eight operations on MBTA's and Conrail's line fi-om 

Worcester through Framingham lo Boston, flexible-he ir local fi-eight service only on other 

MBTA lines, flexible local fi-eight service predominates on NJT lines other than Raritan Valley: 

sufficient capacity exists on CSX line fi-om Virginia Avenue, Washington, DC, to 

Fredericksburg, VA with three tracks and signals in certain areas, to handle both additional 

freight irafiic and VRE passenger traffic) 

NS's Operaiing Plan similarly addresses commuter operations See Volume 3B 

(CSX/NS-20), pages 302-07 Together with material as to the other Authorities' operations, the 

discussion includes the basis for NS's belief that there will be no adverse impact on the Petitioners, 

See id at 303-04, 306-07 (capacity adequate on Lehigh Line used by NJT, though fiiture events 

m?y require additional capacity, adequate capacity on line between Suffem, NY and Hoboken, 

'' It is fair to say that the attention devoted to -ommuter rail service in the 
primary application is substantially more than tha in any other recent major rail 
merger application It is considerably more, for example, than in the UP SP case, 
which involved potential commuter rail impacts in Chicago, Southern California, 
and the San Francisco Bay area .SVt; Finance Docket No 32760, UP SP-24 
at 232-35 The ICC accepted the UP/SP application in that case 



NJ, owned and maintained by NJT, changes, including reroutes both from and to line between 

Manassas and Alexandria, VA, used by VRE, no adverse eflfects fi-om net changes) 

Other material, not mentioned by Petitioners, is set forth in tabular form with respect 

to the operations of CSX and NS, which permits the Petitioners to test, if they wish, the 

statements made in the Operaiing Plans There are extensive tabular presentations appended to 

the Operating Plans as lo the post-transaction operations, .v^, in particular as to CSX, Volume 

3 A at pages 387-413, and, mosl specifically, table 13 8-2, "Changes in Trains Per Day on CSX 

and Conrail Acquired Line Segmenls with Passenger Service" (id at pn 409-13) As to NS, see 

Volume 3B at 451-82, and most specifically. Figures D 6-1 and D 6-2 {id At 459-70) 

Petilioners relegate lo footnotes (Pet, at 4-5, nn 7-9) reference to the Environmental 

Report But there is extensive material in the Environmental Report conceming the impacts on 

commuter operations .See Volume 6 A pages 128-29 ("Impacts on Passenger Service"), 

pages 136-46 ("Commuter Operations") and pages 173-82 ("Schematic Presentation of Changes 

in Freight TraflSc on Commuler Lines") 

Material that is of considerable potential use to the Petitioners sits in the Applicants' 

Depository in Washingion The CSX and NS train schedules for the train movements referred to 

in the Operating Plans are there ' Petitioners could, if they wished, review the schedule* and use 

them to test the Applicants' position 

^ No one representing the Petitioners visited the Depository until the morning 
of uly 17, the day the Petition was filed, when a representative of the 
Oppenheimcr firm, representing two of the Peti ioners, and a consultant for NJT 
paid a visit to the depository but ordered no copies of any documents 



The Pelition also overlooks the fact that, as set forth in the Application,* the 

Applicants and the Petitioners and other Authorities are bound to each other by written contracts 

under which the Authorities may occupy the lines of the Applicants for commuter operations, or, 

in certain cases, the Applicants may occupy the lines of the .Authorities for fi-eight operations In 

connection with their operations over the fonner Conrail routes, NS and CSX propose, subject to 

the Board's approval, to succeed to, and to perform and be subject lo, all of the respective 

contractual obligations of Conrail, including those with the Authorities The situation is not one 

where CSX and NS are free of on-going conlraaual relations with the Authorities 

2. THE ADDITIONAL INFORMATION PETITIONERS DESIRE 
SHOULD BE SOUGHT THROUGH PROPER 
DISCOVERY REQUESTS AND OTHER MEANS, 
NOT A VAGUE EXHORTATION TO SUPPLEMENT 
THE APPLICATION 

The Petition, albeit unspecific, contains a strong flavor of skepticism about 

the position oflhe Applicants Whelher the skepticism is that of counsel or of the 

Petitioners it can be explored by them in various ways 

First, fonnal discovery is available M the Board's piedecessor aptly 

noted, the very purpose of discovery is "to allow the parties to obtain the facts in a 

proceeding so that relevant issues may be identified and addressed in their 

submissions " Rail ('arrters: Railroad ('ar Ser.'ice and Car Hire Pooling 

Agreement: Amended Procedural Schedule. Finance Docket No 30214, 48 Fed Reg 

43740 (Sept 26, 1983) That is precisely what Petitioners should be doing. 

Volume 6A at 128 



Further, it will not do to claim lhat resort to the discovery process is 

inadequate, particularly without trying it Pet at 7 First, the period for discovery is 

not "truncated" Id Parties have been free to prop<-)und discovery since June 23 (the 

day the application was filed) and. under the discovery guidelines, can do so until 

October 6 - a ftill 105 days Petitioners could have served discovery requests weeks 

ago (as others have),'' and received answers by now Moreover, according lo the 

visitor logs maintained at the Applicants' documenl depository, no counsel for any of 

the Petitioners visited the depository until July 17 - the very day they filed their 

petition, and more than three weeks after the depository opened {See n 7, above ) 

The Petition also o\ erstaies the difficulty of ideniifying NS and CSX 

personnel with relevant knowledge regarding commuter rail impacts Pet at 7 The 

discussions of those impacts, as Petitioners nole, are part ofthe NS and CSX 

operating plans, and the persons sponsoring those plans are plainly identified in the 

Application and have made Verified Statements, 

Second, the facts that the Applicants and the Authorities operate or 

propose to operate over the same rouies and are bound by contractual lies put them in 

a position where ihere is constant communication and consultation between them 

Specific consultations concerning the succession of CSX and NS to the present Conrail 

commuter arrangements have been and will continue to take place Indeed, such a 

To name just the first parties, Eighty-Four Mining Company served 
interrogatories and document requests on July 3, Atlantic City Electric Company, 
et cif , also served interrogatories and documenl requests on the same date 
Potomac Electric Power Company served interrogatories on July 7 



meeting, lo be attended by five or six senior oflRcers of CSX and officials of NJT, the 

largest of the Petitioners, has been scheduled (since before the Petition was filed) for 

Tuesday, July 22, 1997, at the Washington offices of counsel for two of the Petitioners 

The purpose of that meeting is tc d'scuss operations, assuming that the Board looks 

vvith favor on the Application and the control and division of Conrail takes place A 

similar meeting was held between NS and NJT on June 18, 1997. 

Joined as they are to the Authorities by present and prospective 

coi iiraclual relationships and by present and proposed use of the same routes for 

freight and passengc service, the parties have every incentive to get along and discuss 

their concerns in a businesslike way, and have done so extensively already CSX and 

NS are anxinus to continue the process of infonnal consultation 

NS has stayed in close contact with Authorities in the months leading up to 

the filing of the primary application, and following the filing as well NS personnel 

have met numerous times with representalives of Authorities, including Petitioners,'" 

While not necessarily in exhaustive list, these contacts since January 1 
include at least the following January 1997 meetings with represematives of the 
Massachusetts Department of Transportation and MBTA, and with New Jersey 
Department of Transportation (NJDOT), and a briefing before the American 
Public Transit Associr.ion (APTA) including representatives of NJT, VRE, 
MARC and MTA, a February briefing before the APTA including representatives 
of NJT, VRE, MARC and MTA, and separate meetings with the Nev/ Jersey 
Transportation Planning Authority (NJTPA) and NJDOT, March meetings 
involving the Long Island Railroad, NJDOT, NJTPA, and the New Jersey 
Department of Commerce, an April hearing before Sen Lautenberg involving NJT 
and a meeting with MDOT/MARC, May 1997 meetings with Metro-North, NJT 
and VRH, June meetings involving MDOT/M.ARC, NJDOT/NJT, NJTPA and 
Metro-North, July meetings with SEPTA and MARC, and numerous meetings 
with Amtrak in February', March, April, May and July 

(continued ) 

8 



csx, in regard to New Jersey alone (to use as an example the State ofthe 

Petitioner with the most extensive operations) has participated in numerous meetings, 

done its homework by reviewing the curtent Conrail passenger contracts and 

operalions as well as a consultant report prepared for the New Jersey Authorities, and 

participated in state and federal legislati .'e hearings " As noted above, a major meeiing 

with NJT staff is scheduled for tomorrow Conscious of the fact lhat, assuming the 

Board's favorable action upon the Application, CSX wiil have more intercity passenger 

and commuter operations on its freight rail lines than any other railroad in the Nation, 

CSX recently announced the hiring of Paul Reistrup, former President of Amtrak, as 

Vice President-Passenger Integration Mr Reistrup will be involved in the continuing 

process of consultation with the Authorities and wilh Amtrak, 

CSX and NS share in the highest degree the concems for safely lhat they 

know the Authorities have, and hope to work with them constructively The approach 

(continued) 
Of particular note is the June meeting involving NJDOT and NJT, where NS 

representatives presented detailed informati'": regarding the proposed freight use 
of Northeast Corridor (NEC)/NJT lines, nel freight train change schemarics on 
tl ose lines. pla:ined corridor investments and engineering Drawings, and a detailed 
description of Shared Assets Area operations and proposed facility uses 

" Among other things. CSX has participated in a New Jersey legislative hearing 
on February 24, 1997, met with NJDOT Commissioner Hailey on March 11 and with 
Govemor Whitman and him on March 27, participated in a conference with NJDOT 
on Apnl 17th and a hearing before Sen Lautenberg of New Jersey the next day, had 
a further meeiing with NJDOT Commissioner Hailey and staff on May 21, and met 
with the Southeastern Pennsylvania Transportation Authority (including discussions 
of South Jersey service) on June 3 and June 25 



of counsel reflected in the Petition is not helpftil in this regard, but as far as NS and 

CSX are concemed they look forward lo an open process in which information will be 

exchanged in order to work out the details of the successfiil and safe use ofthe line 

segmenls in question both for commuter service and for freight servrice. 

.Much informalion is already available to Petitioners in the Application and 

the Depository The avenues outlined above to obtain additional information are those 

that are available lo Petilioners Wilh great respecl, we submit that the Petitioners 

should use them and that the Applicants should nol be asked to try to guess the 

concems of the Petitioners and other Authorities and provide supplementation to deal 

wilh thf̂ m - which is what the Petition seeks, 

CONCLUSION 

The Applicants recognize the importance of considering the effects of the 

transaction they propose on commuter rail operaUons The significant attention 

devoted to that issue in the Application, and Applicants' longstanding and ongoing 

efforts to keep open communications with commuter rail representalives, demonstrate 

that recognition To the extent, however, that Petitioners believe additional 

information is necessary, the discovery process or the consultative process — nol 

supplementing the Application - are the appropriate avenues for pursuing it 



For the reasons staled, the Pelition should be denied 

Respectfully submitted, 

JAMES C. BISHOP, JR. 
WILLLVM C. WOOLDRIDGE 
J. GARY LANE 
JAMES L HOWE, I I I 
ROBERT J. COONEY 
GEORGE A ASPATORE 
Nortolk SouthcTn Corpt)ration 
Iliree Commercial Platx-
Nortolk. VA 23510-2191 
(757)629-2838 

MARK G. ARON 
PETER J . SHUDTZ 
CSX Corptiration 
One James Center 
901 i:a.stCarv Street 
Richmond. VA 23129 
(804)782-14tX) 
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CERTIFICATE OF SERVICE 

I, Dennis G Lyons, certify that on July 21, 1997,1 have caused to be 

served a true and correct copy of the foregoing CSX/NS-28, Response of 

.Applicants ""SX Corporation, CSX Transportation, Inc , Norfolk Southern 

Corporation, Norfolk Southem Railway Company, Conrail Inc. and 

Consolidated Rail Corporation to Joint Petition for Supplementation of 

.Application, on all parties lhat have appeared in Finance Docket No 33388, by 

first-class mail, postage prepaid, or by more expeditious means, as listed ou the 

Service list. 



STB FD 33388 7-21-97 D 180721 



Philip G Sido 
Director of 
Tiansporiaiion 

— i m m B — 
Offic« of the Secretary 

'JUI 2 2lW 
Part of 
Pub'ic Racord 

1600 VALLEY ROAD. WAYNE, NJ 07470 TELEPHONE (201) 628 2321 

July 17, 1997 

The Honorable Vemon A. Williams 
Secretary, Surface Transportation Board 
1925 KStreet, N.W. 
Washington, DC 20423 

Re: Finance Docket No. 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southern Corporation and 
Norfolk Southern Railway Compat'y - Contr. l and Operating 
Leases/Agreements - ConraU, Inc and Consolidated Rail Corpot ation 

Dear Secretary Williams: 

This letter serves to notify the Board that Union Camp Corporation is providing 
notification of intent to participate in the abo' e referenced proceeding. This 
original and 25 copies are being served according to Decision .̂ Io. 6, Notice of 
Issuance and procedural Schedule. Also attached is an original and 25 conies of 
Ceriificale of Service, which has been sent by first class mail to: .Mr. Dennis G. 
Lyons, Esq., Amold and Porter, 555 12th Streei, N.W., Washington, DC 20004-
1202, Mr. Richard A. Allen, Esq., Zuckert Scoutt & Rasenberger, L.L.P.. Suite 
600, 888 Seventeenth Street, N.W., Washington. DC 20006-3939, Paul A. 
Cunningham, Esq., Harkins Cunningham, Suite 600, 1300 Nineteenth Street, 
N.W., Washingion, DC 20036 and Administrative Law Judge Jacob Leventlial, 
Federal Energ> Regulatory Commission, 888 First Street, N.E., Suite IIF, 
Washington, DC 20426. 

Thank you for your attention to this malter. 

' Philip G. Sidb 

PGS/ljr 
Enclosures 

TELEX 130735 CABLE UNIONCAMP WYNE TWX 7 1 0 988-5843 



Pnilip G Sido 
Director ol 
Transportation 

1600 VALLEY ROAD. WAY:^E, NJ 07470 TELEPHONE 1201) 628 2321 

July 17,1997 

The Honorable Vemon A. Williams 
Secretary, Surface Transportation Board 
1925 KStreet,N.W. 
Washington, DC 20423 

Re: Certificate of Service 

Dear Secretary Williams: 

1 verify lhat on July 17. 1997 I have served, by first class mail, an original and 25 
copies of Union Camp's Notice of Intent to participate in STB Finance Docket 
No. 33388, CSX Corporation and CSX Transporiation Inc., Norfolk Southem 
Corporation and Norfolk Southem Railway Company - Control and Operating 
Leasts/Agreements - Conrail, Inc. and Consolidated Rail Corporation to the 
following individuals: Mr. Dennis G, Lyons, Esq., Amold and Porter, 555 12th 
Sireet, N.W., Washington, DC 20004-1202, Mr. Richard A. Allen, Esq., Zuckert 
Scoutt & Rasenberger, L.L.P., Suite 600. 888 Seventeenth Street, N.W., 
Washington, DC 20006-3939, Paul A. Cunningham, Esq., Harkins Cunningham, 
Suile 600, 1300 Nineteenth Streei, N.W., Washington, DC 20036 and 
Administrative Law Judge Jacob Leventhal, Federal Energy Regulatory 
Commission, 888 First SUreet, N.E., Suite 1 IF, Washington, DC 20426. 

Thank you for your attention to this matter. 

Sincere' ', 

Philip G. Sido 

PGS/ljr 
Enclosures 

TELEX 1 30735 CABLE UNIONCAMP WYNE TWX 710 988 5843 
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Before The 

SURFACE TRANSPORTATION BOARD 

Washington, D.C. 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation Inc. 

Norfolk Southern Corporalion and 

Norfolk Southem Railway Company 

•• Control and Operating Lea.se.s/Agreements •• 

Cop*-ail. Inc. and Consolidated Rail Corporation -

Transfer of Line By Norfolk Southern Railway Company 

To CSX Transportation Inc. 

NOTICE OF INTENT TO PARTICIPATE 

Please enter the appearance of the undersigned on behalf of the Citizens Advisory 

CommiUee (a body established by the Transportation Steering Committee, the metropolitan 

planning organization for the Baltimore region.) The Citizens Advisory Conunittee intends 

to participate and become a party of record in the above-captioned proceedings. Pursuanl 

to 49 C.F.R. Sec. 1104.12. service of all documents filed in this proceeding should be 

made upon the undersigned. 

This Notice shall supersede noiice of intent submilled by the undersigned on behalf 

of tiie citizens Advisory Commitlee dated February 26, 1997. 

Dated: July 16, 1997 Respectfully submitted. 

jhn F. Wing 

Chairman, Citizens Advisory 

Committee 

601 North Howard 

Baltimore, MD212 



^^ffT'H^ATP SERVICE 

I hereby certify lhal on July 14, 1997, a copy oflhe foregoing Citizens Advisory 

Committee Noiice Of Intent To Participate was served by first-class, U.S. mail, postage 

prepiMd upon the following: 

James C Bishop, Jr. 
William C. Wooldndge 
Jamea L. Howe. 01 
Robert J . Cooney 
George A. Aspatore 
Norfolk Soutiiem Corporat'on 
Three commercial Place 
Norfolk. VA 23!M0-9r.41 

Richard A. Allen. Eisquire 
James A. Calderwood 
Andrev7 R. Plump 
John V. Edwards 
Zuckert, Scoutt & 

Rasenberger. LJLJP. 
888 Seventeenth Street. N.w. 
•v;'ashington. D.C. 20006-3939 

John M. Nannes 
scot B. Huichins 
Skadden, /u-ps, Slate. 

Meagher & Fiom LLP 
1440 New York Avenue. N.W. 
Washington. D.C. 2003B-21U 

Mark G. Ai-on 
Peter J . î hudtz 
CS.X Corporauon 
One James Center 
902 East Cary Street 
Richmond. VA 23129 

p, Michael Giftos 
Paul R. Hitchcock 
CSX Transporation. Inc. 
500 Water Street 
Speed Code J-120 
Jacksonville. FI- 32202 

Dennis G. Lyons, Esquire 
Richard L. Rosen 
Paul T. Dcnla 
Amold 8c Porter 
555 12th Street. N.W. 
Washington. D.C. 20004-1202 

Samuel M. Sipe. Jr. 
Timothy M. Walsh 
Steptoe Sc Johnson LLP 
1330 Connecticut Avenue 
Washingion. D.C. 20036-1793 

Timothy T. OToole 
Constance L, Abrams 
ConsoUdated Rail Corporatioa 
Two Commerce Square 
2001 Market Street 
PhUadelphia. PA 19103 

Paui A. Cunningham. Esquire 
Harkms Cunningham 
Suite bOO 
1300 Nineteenth Street. N.W. 
Washington. D.C. 20036 

ohn F. Wing 
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NEW YORK 

W A S H I N G T O N 

A L B A N V 

B O S T O N 

D E N V E R 

H A R R I S B U R G 

H A R T F O R O 

J A C K S O N V I L L E 

L E B O E U F , L A M B , G R E E N E & M A C R A E 
L,L,P 

A L I M I T E C I L ! A B ' ITT P A R T N t R S M l R ; N C L L . D ' N G P R O r E S S " O N A L C O « P O « A T I O N S 

1 8 7 5 C O N N E C T I C U T A V E N U E , N.W 

W A S H I N G T O N . DC 2 0 0 0 9 - 5 7 2 8 

gee eooo 
T E L E X A a O £ 7 A F A C S I M I L E 1 2 0 2 I 9 0 6 - 8 1 0 2 

W R I T E R S D I R E C T O I A L 

(202) 986-8050 

J u l y 2 1 , 1997 

JUL 2 t 1997 

STB a 

LOS A N G E L E S 

NEWARK 

P I T T S B U R G H 

P O R T L A N D OR 

SALT LAKE CITY 

S A N F R A N C I S C O 

B R U S S E L S 

M O S C O W 

ALMATT 

L O N D O N 
< A L O N D O N B A S C O 

T I N A T I O N A L . ^ A l . T N F « • H I .» I 

Via Hand Delivery and Facsimile 

Mr. Vernon A. Williams, Secretary 
Surface Transportaticn Board 
1925 :: Street, N.W. , Seventh Floor 
Washington, D.C. 20423-0001 

Re: CSX Corp./Norfolk Southern Corp. -- Control and 
Operating Leases/Agreements -- Conrail; Finance 
nocket. No. 3 33 88 

Dear Secretary Williams: 

Pursuant to Board Decision No. G, page 7, concerning 
deadlines applicable to appeals and r e p l i e s , Movants American 
E l e c t r i c Power, A t l a n t i c City E l e c t r i c Company, Delmarva Power & 
Light Company, and The Ohio Valley Coal Company understand that 
they have u n t i l Wednesday, July 23, 1997, to f i l e an appeal from 
Judge Leventhal's r u l i n g i n Decision No. 11, served July 18, 
1997. 

N̂TER̂ T) 
Office of tho Secretary 

E] Part of 
Public RacorH 



Mr. Vernon A. William.'i, Secretary 
July 21, 1997 
Page 2 

W i l l you please confirm t h i s to the undersigned by 
telephone? Thank you. 

Respectfully submitted, 

Michael F. McBride 
Bruce W. Neely 
Linda K. Breggin 
Brenda Durham 

Attorneys f o r Movants Amsrican 
F.lectric Power. A t l a n t i c C i t v 
E;j-ectric Company. Delmarva 
Power & Light Company, and The 
Ohio Valley Coal Comuanv 

cc: Restricted Service L i s t 
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L E B O E U F , L A M B . G R E E N E & M A C R A E 
L L P 

N E W Y O R K 

W A S H I N G T O N 

A L B A N Y 

B O S T O N 

D E N V E R 

H A R R I S B U R G 

H A R T F O R D 

J A C K S O N V I L L E 

BOr rSS lONAL CORPORATIONS 

1 8 7 5 C O N N E C T I C U T A V E N U E . N W 

W A S H I N G T O N , DC 2 0 0 0 9 - 5 7 2 8 

, 2 0 2 i 9 8 6 S O O O 

T E L E X < » 4 0 ^ 7 4 F A C S I M I L E l a O a i 9 8 6 8 1 0 2 

W R I T E R S D I R E C T D I A L 

12021 986-8050 
E-Mail Address: mfnncbrid@llgm,com 

July 22, 1997 

VIA HAND DELIVERY, 

Mr. Vernon A. Williams. Secretary 
Surface Transporiation Board 
1925 K Street. N.W ., Seventh Floor 
Washingion. DC 20423-0001 

L O S A N G E L E S 

N E W A R K 

P I T T S B U R G H 

P O R T L A N D O R 

S A L T L A K E C I T Y 

S A N F R A N C I S C O 

B R U S S E L S 

M O S C O W 

A L M A T Y 

L O N D O N 
I A L O N D O N B A S C O 

MAIL 
MANAGEMENT 

' X STB G J 

Re: CSX Corp,/Norfolk Southern Corp. - Control and Operating 
Leases/Agreements - Conrail: Finance Docket No, ••̂•3.388 

Dear Secretary Williams: 

Enclosed are the original and 25 copies of an "Appeal of American Electric 
Power, Atlantic City Electric Company, Delmarva Po'ver «& Light Company, and The Ohio 
Valley Coal Company from the Order of the Presiding Judge Restricting Discovery, and Motion 
for Expedited Consideration" for filling in the above-referenced proceeding. Also enclosed is a 
3.5" diskette containing the document in WordPerfect format. 

Because all parties have already been served by the Soard on July 18, 1997, with 
a copy of the Presiding Administrative Law Judge's Order, and because all such persons were 
served by us on July 3. 1997. with discovery requesis, the service copies ofthis Appeal contain 
only the affidavits in Exhibit C and not the previously served documents. This Appeal \ as filed 
as promptly as possible, but necessarily awaited the Supplementary Affidavits uf Drs. Kahn and 
Dunbar, which was not in our possession until today. 

FEE BECt^«"3 
tNTERED 

Offics ol tha Secrotary 

..(ff 2 31997 

Parte/ 
J2J Public Record 



Vernon A. Williams 
July 22, 1997 
Page 2 

messenger. 

Please date stamp and return the enclosed three additional copies via our 

Very truly yours, 

Michael F. McBride 
Brian D. O'Neill 
Bruce W. Neely 
Linda K. Breggin 
Brenda Durham 
Joseph H. Pagan 

Attornevs for American Electric Power. 
Atlantic Citv Electric Companv. Delmarva 
Power & Light Comnanv and The Ohio 
Vallev Coal Companv 

Enclosures 

cc (w/Enclosures as slated): Restricted Service List 
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Expedited Consideration Requested 

UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCr.ET NO. 33388 

ACE, et al.-6 

csx CORPOPATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

APPEAL OF AMERICAN ELECTRIC POWER, ATLANTIC CITY ELECTRIC 
COMPANY, DELMARVA POWER & LIGHT COMPANY, AND 

THE OHIO VALLEY COAL COMPANY 
FROM THE ORDER OF THE PRESIDING JUDGE RESTRICTING DISCOVERY, 

AND MOTION FOR EXPEDITED CONSIDERATION 

INTRODUCTION AND SUMMARY 

Pursuant to Section 1115.1(c) of the Rules of Practice of 

the Surface Tranfjportation Board ("Board") and Decision No. 6 i n 

t h i s proceeding, American E l e c t r i c Power, A t l a n t i c City E l e c t r i c 

Company, Delmarva Power St. Light Company, and The Ohio Valley Coal 

Company ( j o i n t l y , "Movants" or "ACE, al_u") hereby r e s p e c t f u l l y 

appeal from the Presiding Judge's order, issued and served on 

July 18, 1997 (attached hereuo as Exhibit A). The Presiding 



Judge determined that the documents requested i n Movants' three 

document requests served July 3, 1997 (and attached hereto as 

Exhibit B) are relevant or reasonably calculated to lead to the 

production evidence relevant to the subject matter of t h i s 

proceeding, but l i m i t e d the required production i n l i g h t of the 

burden of production on Applicants. While i t i s understandable 

that the Presiding Judge would apply a t r a d i t i o n a l balancing test 

.or discovery (see July 18 Order r.t 2), i t was erro r to do so 

here i n l i g h t of the threshold test the ICC and the Board have 

adopted" i n p r i o r merger and acquisitions proceedings, and 

affirmed by the Court of Appeals, t o r overcoming the presumption 

that sole-served shippers ( i . e . . those siiippers that are served 

by only one of the Applicants f o r a l l or any part of t h e i r 

transportation) are not at r i s k of harm from such mergers and 

acquisitions. Simply pu*-, the Board cannot e s t a b l i s h a 

rebuttable presumption for proceedings such as t h i s one and then 

deny parties the evidence necessary to rebut the presumption. 

The documents the Movants have requested be produced are 

necessary, i n the judgment of Movants' experts (Drs. A l f r e d E. 

Kahn, Robert Julius Thorne Professor Emeritus at Cornell 

University, and Frederick C. Dunbar and Mr. Thomas D. Crowley), 

to meet the standard set f o r t h by the I n t e r s t a t e Commerce 

Commission ("ICC") and affirmed by the United States Court of 

-2-



Appeals for the D i s t r i c t of Columbia C i r c u i t f o r determining 

whether the Applicant railroads set t h e i r rates to maximize net 

revenues, subject to regulatory r e s t r a i n t s ( i f any). Western 

Resources. Inc. v. Surface Transportation Bd•. 109 F.3d 782, 787 

(D.C. Cir. 1997) ("Western Resources")(quoting BUfiingtgn 

Northern/Santa Fe. Finance Docket No. 32549, served August 23, 

1995, s l i p op. at 70 ("Burlington Northern")). This i s a 

c r i t i c a l question the Board w i l l have to answer i n the f i r s t 

instance. I f the Applicants do not set t h e i r rates to maximize 

net revenues, subject to regulatory l i m i t s ( i f any), Applicants 

s t i l l have room to raise rates to shippers that are s o l e l y served 

by any of the three Applicants, and the proposed transaction 

therefore places these shippers at great r i s k of having to pay 

increased prices as CSX and Norfolk Southern attempt to recover 

the $4 to $5 b i l l i o n premium they have paid f o r Conrail.^ Of 

course, the Board has already ruled, as a r e s u l t of e a r l i e r 

pleadings f i l e d by these Movants, that the payment of the 

substantial a c q u i s i t i o n premium, and the p o s s i b i l i t y of attempts 

^ The p r i o r discussions of the Board's theory, which 
sometimes i s given the label "one lump" theory, have taken place 
i n the context of whether the loss of o r i g i n competition as a 
r e s u l t of a proposed merger adversely a f f e c t s shippers. But as 
Drs. Kahn and Dunbar demonstrate, any shipper on any of the 
Applicants' systems whose transportation involves a monopol> or 
"bottleneck" c a r r i e r for a l l or a part of the transportation i s 
at r i s k of rate increases i f the proposed transaction i s 
consummated. 

-3-



by CSX and Norfolk Southern to recover i t from some or a l l of 

t h e i r shippers i f the proposed t r m s a c t i o n i s approved, i s an 

issue to be decided i n t h i s proceeding. Thus, the Board i t s e l f 

should have a great i n t e r e s t i n the information sought by Movants 

i n discovery. 

Although appeals from discovery r u l i n g s are not favored. 

Decision No. 6, Finance Docket No. 33388, served May 30, 1997; 

see also 49 C.F.R. § 1115.1(c), expedited and careful Beard 

review of the July 18 Order i s necessary "to correct an clear 

error of judgment" and "to prevent a manifest i n j u s t i c e . " The 

requested information ab-.ut the Applicants' r a t e - s e t t i n g 

practices can only be obtained from the i^pplicants, and the 

production of t h i s information i s necessary to the Movants' 

evidentiary presentation ( i n the judgment of the Movants' 

experts). In Western Resources, the Court appeared to 

contemplate a s t a t i s t i c a l l y r e l i a b l e analysis of the c a r r i e r s ' 

r a t e - s e t t i n g practices. Western Resources. 109 F.3d at ''90-91 

("one Jump" theory must be contradicted "frequently"; evidence 

contradicting the "one lump" theory must overcome the 

" m u l t i p l i c i t y of real world v a r i a b l e s . " ) . I f the information the 

July 18 Order would prevent Movants from obtaining i s not made 

available to Movants, they ma>- not have a s u f f i c i e n t l y large 

universe of data to present s t a t i s t i c a l l y r e l i a b l e analyses of 



the Applicants' r a t e - s e t t i n g practices. The Board should 

therefore decide t h i s appeal on i t s merits to ensure the record 

contains the information Movants' experts believe i s necessary to 

determine whether the Applicants' r a t e - s e t t i n g practices conform 

to the Board's evidentiary presumptions, such as the "one lump" 

theory. 

The size of the appropriate universe i s necessarily, 

however, a matter of judgment, and the Board's judgment i s 

u l t i m a t e l y the most important determinant of the size of the 

universe of data needed to test the Board's standard. 

Accordingly, the issue presented by t h i s appeal i s : 

ISSUE PRESENTED 

Having determined the relevance of Movants' three 
document requests concerning Applicants' coal r a t e - s e t t i n g 
practices, do the l i m i t a t i o n s placed on those requests by 
the July 18 Order require the Applicants to provide 
s u f f i c i e n t information to determine whether those practices 
"maximiz [e] net revenue f o r the t r a f f i c , subject to 
regulatory l i m i t s " (Western Resource.^. 109 F.3d at 787)? 

The r e l i e f sought by t h i s Appeal i s needed promptly because t h i s 

i s an expedited proceeding and the evidence and testimony f o r 

which the discovery i s the foundation w i l l require s u b s t a n t i a l 

time to develop once the documents are made available to Movants. 

In support hereof, Movants state: 

-5-



ARgUMENT 

I . The Dipcovery At Issue 

The Movants serveH t h e i r F i r s t Set of Interrogatories and 

F i r s t Set of Requests for ProducLicn of Documents separately on 

each of i-lie Applicants on July 3, 1997 (Exhibit B) . Although 

served separately on each of the Applicants, Movants' 

in t e r r o g a t o r i e s and requests f o r production of documents t o each 

Applicant are e s s e n t i a l l y the same and consist of only three 

requests f o r production and s i x in t e r r o g a t o r i e s . The s i x 

in t e r r o g a t o r i e s ask the Applicants to explain t h e i r r a t e - s e t t i n g 

theories and practices f o r movements of coal to sole-served 

destinations and, i f dif.^'erent, the r a t e - s e t t i n g theories and 

practices f o r other commodities. The requests f o r production 

seek documents to test whether the Applicants' actual practices 

conform to the Board's standard presumption i n r a i l r o a d merger 

and a c q u i s i t i o n proceedings that sole-served shippers w i l l not be 

harmed by such mergers or acquisitions. The f i r s t two requests 

seek the ApplicanLc,' bids for c e r t a i n movements of coal by u n i t 

t r a i n s or trainloads since 1978 and documents r e l a t i n g thereto. 

The t h i r d request f o r production seeks the Applicancs' 100% 

t r a f f i c tapes since 1978, which provide d e t a i l e d information 

about each shipment of goods by the r a i l r o a d s . 

•6-



The Applicants did not refuse to respond to the 

i n t e r r o g a t o r i e s , but each of the Applicants objected to Movants' 

f i r s t two requests for production, and Norfolk Southern objected 

altogether to the t h i r d request. Since Paragraph 16 of the 

Discovery Guidelines requires a responding party to object w i t h i n 

f i v e business days i f i t w i l l provide no information or documents 

i n response to a discovery request, i t was clear that the 

Applicants were unw i l l i n g to provide c'""=>n a si.ngle document 

r e l a t i n g to t h e i r bids to transport coal (the Applicants' single 

largest commodity, both i n terms of tonnage and revenue) and that 

Norfolk Southern was u n w i l l i n g to provide any t r a f f i c tapes. The 

Applicants claimed i n summary fashion that the discovery 

requested i s not relevant to the proceeding, even though by not 

objecting to Movants' interrogatories they e f f e c t i v e l y conceded 

that t h e i r r a t e - s e t t i n g theories and practices f o r coal and other 

commodities are relevant. They also contended that the discovery 

i s unduly burdensome and overly broad. Conrail and Norfolk 

Southern also claimed that the f i r s t two requests were ambiguous 

but the ambiguities have now been resolved by Movants' counsel 

and no longer appear to be an issue. 

In the following Sections of t h i s Appeal, Movants w i l l show 

that the documents sought are, i n the judgment of Movants' 

experts, necessary to be able to present s t a t i s t i c a l l y r e l i a b l e 

-7-



evidence on the central issue i n t h i s proceeding -- the threat t o 

captive customers of rate increases. But, since that i s 

necessarily a matter of judgment, and the Board's judgment i s 

what i s most important since the standard at issue i s that of the 

Board, the Board's determination of the appropriate universe of 

data from which to draw conclusions about Applicants' rate-

s e t t i n g practices i s most important. The Board's determination 

of the amount of information that Movants obtain from t h e i r 

document requests w i l l necessarily define that universe of data, 

so the Board cannot escape from deciding the .juestion. 

I I . The Docuinents Requested Are Well Within the Scope of 
Discovery 

A. The Scope of Discovery I s Broad 

The scope of discovery i n proceedings such as t h i s i s quite 

broad. The Board's Rules of Practice, 49 C.F.R. § 1114.21 

(1996), provide i n pertinent part: 

(a) When Discovery i s available 

(1) Parties may obtain discovery . . . regarding 
any m.atter, not p r i v i l e g e d , which i s relevant 
to the subject matter involved i n a 
proceeding. . . . 

(2) I t i s not grounds for objection that the 
information sought w i l l be inadmissible as 
evidence i f the information sought appears 
reasonably calculated to lead to the 
discovery of admissible evidence. 



The scope of discovery authorized by the Board's Rules i s 

modeled on che scope of discovery under the Federal Rules of 

C i v i l Procedure.^ The Federal Rules of C i v i l Procedure "allow 

broad scope to discovery and t h i s has been recognized by the 

courts." Wright, M i l l e r & Marcus, Federal Practice and 

Procedure: C i v i l 2d § 2007 (1994) (cases omitted). 

The discovery requested by Movants f a l l s well w i t h i n the 

broad parameters of these Rules. But there i s one difference 

between t h i s proceeding and proceedings before the Federal courts 

that requires discovery to have even greater scope here. Unlike 

the practice before the courts, here there w i l l be o r a l 

hearing with cross-examination of witnesses. Moreover, Movants 

do not possess the information, and i t could not be e l i c i t e d from 

a witness at deposition. Thus, the discovery process i s the sole 

means by which the Movants w i l l ever be able to obtain any data 

to determine the nature of Applicants' r a t e - s e t t i n g practices i n 

' Rule 26 (b)(1) provides, i n language v i r t u a l l y 
i d e n t i c a l to the Board's Rules, t h a t : 

Parties may obtain discovery regarding any matter, not 
pri v i l e g e d , which i s relevant to the subject matter 
involved i n the pending action, whether i t relates to 
the claim or defense of the party seeking discovery or 
to the claim or defense of any other party. . . . The 
information sought need not be admissible at the t r i a l 
i f the information sought appears reasonably calculated 
to lead to the discovery of admissible evidence. 
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f a c t , and thus whether the proposed a c q u i s i t i o n of Conrail w i l l 

have an anticompetitive e f f e c t on shippers. 

B. The Matter About Which Movants Seek Discovery I s 
Relevant to This Proceeding 

1. Under the governing statute, the Board i s t o 

approve the a c q u i s i t i o n of control over a r a i l r o a d i f the Board 

finds the transaction "consistent with the public i n t e r e s t . " 49 

U.S.C. § 11324(c) (1996). Among the factors the Board " s h a l l 

consider" i n making t h i s determination i s "the adequacy of 

transportation to the public" (which includes the price of the 

service), "the t o t a l f i x e d charges that r e s u l t from the proposed 

transaction," and "whether the proposed transaction would have an 

adverse e f f e c t on ..apetition among r a i l c a r r i e r s i n the aff e c t e d 

region or i n the national r a i l system." 49 U.S.C. § 11324 (b) (1), 

(3) , and (5) . The Board may also "impose conditions on the 

mierger when needed to advance the public i n t e r e s t . " Lamoille 

Valley Railroad Co. v. ICC. 711 F.2d 295, 300 (D.C. Cir. 1983) 

(discussing the predecessor to 49 U.S.C. § 11324(c) then c o d i f i e d 

at 49 U.S.C. § 11344(c)). Among the conditions the Board may 

impose are conditions "to protect the public from anticompetitive 

consequences" of the acq u i s i t i o n . Union Pa c i f i c . et al.» 366 

I.C.C. 462, 562 (1982) ( c i t i n g Rail Consolidating Procedures. 363 

I.C.C. 784, 789 (1981)) (emphasis i n o r i g i n a l ) . 
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The discovery sought by Movants i s designed to obtain 

information to determine whether NoT-Colk Southern's and CSX's 

acqu i s i t i o n of Conrail w i l l adversely a f f e c t the adequacy of 

transportation, competition among r a i l c a r r i e r s , the e f f e c t on 

shippers of the t o t a l f i x e d charges incurred by CSX and Norfolk 

Southern to acquire Conrail, and whether conditions are warranted 

"to protect the public from anticompetitive consequences" of the 

a c q u i s i t i o n . 

2. One adverse e f f e c t of the transaction on the 

public may be to deprive shippers at the destination of the r a i l 

movement -- the consumers of the comm.odity being transported --

of the benefits of competition among shippers at the o r i g i n of 

the movement. The most obvious example i s Delmarva Power & Light 

Company ("Delmarva"), which has two c o a l - f i r e d generating plants 

i n "Blaware. Coal moved by r a i l i s e f f e c t i v e l y the only source 

of f u e l for these plants, and Conrail i s the sole r a i l connection 

to them. Thus, Conrail, the destination c a r r i e r , i s a 

monopolist. But there i s competition f o r Delmarva's coal 

shipments by c a r r i e r s operating between the coal f i e l d s and 

Conrail's interchange at Hagerstown, Maryland. The competing 

c a r r i e r s are CSX and Norfolk Southern.' Because of i t s contract 

' On a few occasions, Conrail has also transported coai 
from the coal f i e l d s to Hagerstown f o r Delmarva. 
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with Conrail, Delmarva has been able to use competition between 

CSX and Norfolk Southern to lower the price f o r transporting i t s 

coal from the coal f i e l d s to Hagerstown and Delmarva has reaped 

the benefit of t h i s competition among o r i g i n c a r r i e r s . 

The proposed a c q u i s i t i o n w i l l eliminate Conrail ^s the 

destination c a r r i e r and w i l l substitute Norfolk Southern as the 

monopolist transporting Delmarva's coal from Hagerstown. 

Delmarva i s concerned that the eliminat i o n of a neutral 

destination c a r r i e r monopolist with a dest i n a t i o n c a r r i e r 

monopolist that also competes f o r t r a f f i c from the o r i g i n of the 

movement may diminish CSX's effectiveness a3 a competitor to 

Norfolk Southern and w i l l enable Norfolk Southern, the new 

destination c a r r i e r monopolist, rather than Delmarva, to capture 

any benefit of competition among o r i g i n c a r r i e r s that remains. 

To take j u s t one more example. The Ohio Valley Coal Company 

("Ohio Valley") s e l l s coal to two Conrail-served generating 

stations owned by Centerior Energy Company. Ohio Valley i s 

concerned that r a i l transportation of i t s coal w i l l be more 

expensive than today both because of the premium paid to acquire 

Conrail and because under the Applicants' proposal Ohio Valley 

w i l l require a two-line haul to Centerior Energy's plants while 

i t s ch:ef competition w i l l have s i n g l e - l i n e service from mines to 

be served by CSX. I f Conrail i s not now maximizing the net 
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revenues f o r the movement of Ohio Valley's coal to Centerior 

Energy's plants, the acqu i s i t i o n of Conrail by CSX and Norfolk 

Southern w i l l give each every incentive, and the a b i l i t y , to 

raise i t s portion of the rate charged f o r chat t r a n s p o r t a t i o n . 

3. In p r i o r merger cases, the Board and i t s 

predecessor, the Inte r s t a t e Commerce Commission ("ICC") have 

adopted a theory that concludes tl.at sole-served shippers are not 

at r i s k from mergers. Burlington Northern. Siil^ra; Chicago• 

Milwaukee. St. Paul and Pacific Railroad Co.. et a l • . 2 I.C.C. 2d 

161, 234, supplemental decision. 2 I.C.C. 2d 427 (1985); Uniffill 

P a c i f i c , et a l . . 3 66 I.C.C. at 53 8. The theory holds t h a t : 

there i s only one monopoly p r o f i t to be gained 
from the sale of an end-product or service (here 
the transportation of coal f o r use at an e l e c t r i c 
generating p l a n t ) . 

Western Resources. 109 F.3d at 787 ( c i t i n g 3 Areeda & Turner, 

A n t i t r u s t Law 1 725b, at 199 (1978)). 

4. Many sole-served shippers, including the Movants, 

believe that i n the rea: world they w i l l s u f f e r harm as the 

r e s u l t of che acquisition of a c a r r i e r by another, such as i s 

proposed i n t h i s case, because they do not believe the Board's 

theory c o r r e c t l y describes the way ra i l r o a d s set t h e i r rates. 

S i g n i f i c a n t l y , as Drs. Kahn and Dunbar explain i n t h e i r 

Supplementary A f f i d a v i t , which i s attached included i n Exhibit C 
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hereto, the Board's theory requires several "extremely demandirj" 

assumptions to be v a l i d . Among the required assumptions are: 

• That there i s no actual or p o t e n t i a l a l t e r n a t i v e to the 
e x i s t i n g bottleneck, the entry or a v a i l a b i l i t y of which 
might b3 affected by the v e r t i c a l i n t e g r a t i o n or merger 
under consideration; 

• That the bottleneck c a r r i e r has perfect information 
about the demand function of the shipper and the cost 
functions of competing c a r r i e r s ; 

• That there i s no uncertainty about future costs and 
prices; 

• That the bottleneck c a r r i e r i s already acting as a 
r a t i o n a l profit-maximizer; 

• That d i f f e r e n t c a r r i e r s have i d e n t i c a l b e l i e f s about 
the nature of any regulatory constraints; and 

• That there i s neither uncertainty nor p o s s i b i l i t y of 
differences of opinion about the profit-maximizing 
price, taking i n t o consideration both long- and short-
term demand e l a s t i c i t i e s . * 

As Drs. Kahn and Dunbar further point out, these assumptions are 

never completely f u l f i l l e d i n the merger at issue. What matter*? 

i s whether they are s u f f i c i e n t l y close to being v a l i d t o ensure 

that prices a f t e r the merger w i l l behave more or less as the 

theory p r e d i c t s , or "whether they w i l l Of='t,.̂ .'e d i f f e r e n t l y , as 

* Supplementary A f f i d a v i t of Drs. A l f r e d E. Kahn and 
Frederick C. Dunbar, Exhibit C, 1 4. 
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would be predicted i f the assumptions are i n fact rather f a r from 

the t r u t h . " * 

In short, no claim can be made that the theory i s conclusive 

and forecloses inquiry i n t o the r a t e - s e t t i n g practices of the 

railroads involved i n t h i s transaction to determine whether 

shippers w i l l be harmed by the a c q u i s i t i o n of Conrail. The 

theory i s j u s t that -- a theory, and the Board has made clear i t 

gives r i s e only to a rebuttable presumption. Burlington 

Northern, s l i p op. at 71 (quoting Union Pac i f i c , et al... 4 I.C.C. 

2d 409, 476 (1988)); Chicago. Milwaukee. St. Paul and Pa c i f i c 

Railroad Co.. et a l . . 2 I.C.C. 2d at 455. Thus, as the Court 

noted i n Western Resources, whether the merger of two c a r r i e r s 

w i l l cause harm to sole-served shippers depends on the theory 

being "both correct and applicable. . . . " Western Resources. 

109 F.3d at 737. 

5. Although the Board's predecessor and the Court 

have recognized that the theory i s only a theory that can be 

rebutted, they hav.? created a formidable obstacle to any e f f o r t 

to rebut the theory, as Drs. Kahn and Dunbar and Mr. Crowley 

explain i n t h e i r A f f i d a v i t s . In Western Resources, the Court 

rejected a va r i e t y of arguments that would undermine the basis 

f o r the theory. More importantly, the Court found that the 

' I ^ t 1 9. 
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s p e c i f i c examples the si x u t i l i t i e s offered from t h e i r own f i l e s 

to show that the theory d i d not apply to the way r a i l r o a d s set 

t h e i r rates were i n s u f f i c i e n t to rebut the theory. According to 

the Court, the theory i s to be rejected " i f i t s predictions are 

contradicted (frequently or more often than predictions from an 

a l t e r n a t i v e hypothesis)." Western Resources. 109 F.3d at 791 

(quoting Friedman, Essays i n Positive Economics 9 (1953)) 

( i n t e r n a l quotations omitted). The Court's continuing discussion 

implied that a s c a t i s t i c a l l y r e l i a b l e showing would be necessary. 

Thus, s p e c i f i c examples that a u t i l i t y might be able to produce 

from i t s own f i l e s as to how the railroads set the rates f o r 

shipments to the u t i l i t y may not be enough to rebut the theory.* 

The Court's decision requires evidence which w i l l show that the 

Board's theory i s contradicted "frequently" or "more often than 

an a l t e r n a t i v e hypothesis." 

C. The Discovery Movants Seek I s Needed to Test Whether 
the Board'3 Theory I s Frequently Contradicted by the 
Applicants' Actual Practice 

As Movants' experts explain i n t h e i r A f f i d a v i t s i n support 

of t h i s Appeal (attached hereto as Exhibit C), the discovery 

requested by Movants i s necessary to produce the data the Court 

of Appeals believes i s necessary to contradict the Board's theory 

• Some u t i l i t i e s , at least, have no such evidence i n 
t h e i r f i l e s , since t h e i r contracts may be of s u f f i c i e n t length so 
as not t o contain any r a i l r o a d bids for at least several years. 
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frequently. The i n t e r r o g a t o r i e s ask each of the r a i l r o a d s to 

explain t h e i r r a t e - s e t t i n g theories and practices f o r 

establishing rates f o r coal movements to u t i l i t i e s or other large 

coal users and whether the c a r r i e r serving the sole-served 

destinations obtain most or a l l of the p r o f i t associated with the 

movement of the coal. The interrogatories also ask whether there 

i s a minimum l e v e l of p r o f i t a b i l i t y f o r eacn movement and, i f so, 

how that level i s calculated.'' 

The Applicants have responded to most of Movants' 

int e r r o g a t o r i e s . But Movants are not w i l l i n g to r e l y s o l e l y on 

the Applicants' statements. And they cannot be expected to r e l y 

s o l e l y on these statements. As the Court and the ICC have 

recognized, "self-serving statements by a merging r a i l r o a d ' s 

o f f i c e r s are e n t i t l e d to l i t t l e credence." Lamoille Valley 

Rgilro^d Co., 711 F.2d at 318 ( c i t i n g Norfolk & Western et a l . . 

360 I.C.C. 498, 512 (1979) ) . 

Accordingly, Movants have sought the production of documents 

to test whether the Applicants' actual r a t e - s e t t i n g practices 

conform to the Board's theory and the r a i l r o a d s ' statements 

concerning how they set rates. For example, the f i r s t two 

requests seek documents concerning the r a i l r o a d s ' bids f o r 

' The data contained on the t r a f f i c tapes requested of 
Applicants w i l l t e s t the correctness of t h e i r responses to 
Movants' i n t e r r o g a t o r i e s . 
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carriage of coal by unit t r a i n or t r a i n load (the usual way coal 

i s delivered t o large buyers) to destinations which consumed 

100,000 tons or more of coal per year since 1978. These 

documents w i l l shed l i g h t on whether o r i g i n c a r r i e r s are 

competing, whether the Applicants i n fact analyze the market the 

way the theory predicts, and, i f there i s o r i g i n competition, 

whether the o r i g i n c a r r i e r s are w i l l i n g to accept the rate the 

theory predicts they w i l l . The documents w i l l also show, i n 

conjunction w i t h the data from the t r a f f i c tapes, whether the 

monopolistic destination c a r r i e r obtains the same p r o f i t no 

matter who the o r i g i n c a r r i e r i s , as the theory p r e d i c t s . 

The t h i r d request, to which r - i l y Norfolk Southern objected 

altogether, seeks t r a f f i c tapes which show the actual revenues 

for each movement of f r e i g h t and how the revenues have been 

divided among the carriers since 1978. This information i s 

c l e a r l y relevant as the Presiding Judge found, and as the f a i l u r e 

of CSX and Conrail to object altogether shows. In any event, the 

t r a f f i c tapes w i l l der-.onstrate whether the p r o f i t f o r each 

movement of f r e i g h t was determined i n accordance w i t h the theory 

i n some other fashion. 

S i g n i f i c a n t l y , none of the Applicants provides even the 

s l i g h t e s t basis for t h e i r assertions that the documents requested 

by Movants are not relevant to the subject matter of t h i s 
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proceeding. They clearly are. The documents are precisely the 

information the Court in Western Resources required to show that 

the acquisition of a monopolistic destination carrier by an 

origin carrier may cause competitive harm: Is the theory "both 

correct and applicable" and i s the theory contradicted 

"frequently or more often than predictions from an alternative 

hypothesis." Western Resources. 109 F.3d at 787, 791. 

I I I . The Reguests Are Not Unduly Burdensome or Overly Broad 

Each of the Applicants claimed that the requests f o r 

production to which they object are overly broad. Applicants 

asserted that the requests are overly broad because they request 

bids and r e l a t e d documents f o r movements of coal to c e r t a i n 

destinations that occurred between 1978 and 1997, as well as the 

t r a f f i c tapes f o r the same period. Movants wish they could ask 

f o r documents f o r a shorter time period. But the p r i o r decisions 

of the ICC, the Board, and the Western Resources decision seem to 

require the extended period. As noted above, the Western 

Resources decision requires evidence showing that the theory i s 

contradicted "frequently or more c'rten than predictions from an 

a l t e r n a t i v e hypothesis." Western Resources. 109 F.3d at 791. 

As Drs. Kahn and Dunbar explain i n t h e i r Supplementary 

A f f i d a v i t , the documents the Movants requested would enable them 
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to meet t h i s test." However, as they also point out, the data 

concerning the eight routes the July 18 Order requires the 

Applicants to provide " i s most u n l i k e l y to be s u f f i c i e n t t o 

provide a s t a t i s t i c a l l y r e l i a b l e sample."' The l i m i t e d data may 

also make i t d i f f i c u l t to control f o r other factors that a f f e c t 

p r i c e s . " The i n a b i l i t y to exclude other factors a f f e c t i n g price 

i s precisely the defect the Court i n Western Resources found i n 

the evidentiary presentations concerning the impact of the 

Burlington Northern/Santa Fe merger on prices paid by sole-served 

destinations. Western Resources. 109 F.3d at 791. 

In short, to test whetner the theory i s contradicted 

"frequently," the data needs to be comprehensive. The failure to 

provide such data i s the primary error in the July 18 Order. 

Moreover, the data for each of the Applicants' r a t e - s e t t i n g 

practices are relevant because the Applicants' r a t e - s e t t i n g 

practices to any sole-served shipper may demonstrate departures 

from the Board's theory about those practices. Thus, i t was 

error to confine the required production to de^stinations served 

by Conrail, l e t alone only to Movants' Conrail's sole-served 

destinations. Evidence of the Applicants' r a t e - s e t t i n g practices 

* Supplementary A f f i d a v i t of Drs. Kahn and Dunbar, 
Exhibit C, H 12, 15. 

» I ^ . % 13. 

" I d . 
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f o r any sole-served shipper i s relevant to determining the 

consistency, or lack thereof, of the Applicants' adherence to the 

Board's theory. 

Data concerning the r a t e - s e t t i n g practices of each of the 

Applicants i s relevant f o r another reason. The issues the 

governing statute and precedent require to be considered are 

whether the a c q u i s i t i o n of Conrail by Norfolk Southern and CSX 

w i l l harm shippers, e i t h e r because of anticompetitive 

consequences or because of the t o t a l f i x e d charges that CSX and 

NS have incurred to acquire Conrail. The ICC has found i n 

approving p r i o r mergers that shippers w i l l not be harmed, based 

i n part on the ICC's "experience." Burlington Northern, s l i p op. 

at 74. To be able to challenge that "experience," evidence 

showing that p r i o r mergers involving the Applicants have had such 

an e f f e c t i s c l e a r l y relevant. Unfortunately, the l a s t merger 

i n v o l v i n g CSX was i n 1980 when the C&O, B&O, Western Maryland and 

other r a i l r o a d s merged; for Norfolk Southern, the l a s t merger was 

i n 1982 when Norfolk Southern was formed from the merger of 

Norfolk and Western and the Southern systems; and f o r Conrail, 

The p r i o r discussions of the Board's theory (see supra, 
p. 3), may have induced Judge Leventhal to conclude that only 
Conrail-served destinations are relevant. However, as noted 
above (supra p. 3 n. 1), any shipper on any of the Applicants' 
systems whose transportation involves a monopoly or "bottleneck" 
c a r r i e r f o r a l l or a part of the transportation i s at r i s k of 
rate increases i f the proposed transaction i s consummated. 
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the last a c q u i s i t i o n was i n 1990 when i t acquired the 

Monongehela. Therefore, the time period of the documents ordered 

to be provided i n response to requests must be extended even 

before those years so that there w i l l be adequate documentation 

of the r a t e - s e t t i n g practices of the Applicant r a i l r o a d s before 

the last major mergers occurred. While the Presiding Judge 

accepted the relevance of these p r i o r mergers and the need to go 

back well i n t o the past to determine the Applicants' behavior 

before and a f t e r each such merger, the July 18 Order 

unfortunately does not recognize that because Applicants competed 

with one another before and a f t e r those acquisitions, data about 

a l l three Applicants i s necessary during the same time period to 

demonstrate the e f f e c t on competition and rates of these mergers 

and acquisitions. Without data from a l l three Applicants f o r the 

same time period, i t may not be possible to draw meaningful 

comparisons and conclusions, as the A f f i d a v i t s of Movants' 

experts a t t e s t . Supplementary A f f i d a v i t of Drs. Kahn and Dunbar, 

H 14; A f f i d a v i t of Thomas D. Crowley, 1 5. 

As to burden, both CSX and Conrail claim that they w i l l have 

to produce thousands of documents to Movants i n response t o the 

f i r s t two requests. These assertions are e a s i l y an.owered. I f 

necessary. Movants w i l l go to the Applicants' o f f i c e s to examine 

the f i l e s , but the Discovery Guidelines contemplate p u t t i n g , and 
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the Applicants' preferences seem to be to put, a l l appropriate 

documents i n the depository. The point i s that counsel can 

resolve that issue. As for the t r a f f i c tapes, Norfolk Southern, 

but not CSX or Conrail, asserted that responding i n any fashion 

to the t h i r d request i s also burdensome. No reasons are given 

why the preparation of such tapes should be time-consuming, and 

thus there i s no burden here. The tapes apparently e x i s t , and 

Norfolk Southern should be able re a d i l y to produce the tapes i n 

the computer readable format requested. ( I t s counsel claims that 

Norfolk Southern needs to "clean up" the tapes to make them 

computer-readable," but they ought to be computer-readable 

already.) CSX and Conrail worked from such tapes f o r t h e i r 

p o r t i o n of the Application, and thus i t cannot be denied that 

such data are relevant here. 
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WHEREFORE, Movants' Appeal should be granted, and 

A p p l i c a n t s should be r e q u i r e d t o produce, as promptly as 

p o s s i b l e , (1) the documents requested o f them i n Movants' t h r e e 

document requests served J u l y 3, 1997, or (2) such l e s s e r set of 

documents as w i l l provide what the Board concludes i s an adequate 

and p r o b a t i v e universe of data t o t e s t whether shippers on any of 

the A p p l i c a n t s ' systems t h a t are served by on l y of of the 

Ap p l i c a n t s f o r a l l or any p a r t of t h e i r t r a n s p o r t c . t i o n are a t 

r i s k of r a t e increases as a r e s u l t of the proposed t r a n s a c t i o n . 

R e s p e c t f u l l y submitted, 

Michael F. McBride 
B r i a n D. O ' N e i l l 
Bruce W. Neely 
Linda K. Breggin 
Brenda Durham 
LeBoeuf, Lamb, Greene 

& MacRae, L.L.P. 
1875 Connecticut Avenue, N.W. 
Sui t e 1200 
Washington, D.C. 20009-5728 
(202) 986-8000 (Telephone) 
(202) 986-8102 (Facsimile) 

Attorneys f o r American E l e c t r i c 
Power. A t l a n t i c C i t v 
E l e c t r i c Company. Delmarva 
Power & L i g h t Company, and 
The Ohio V a l l e y Coal Company 

Dated: J u l y 22, 1997 
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ACE, a t a l . - 6 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t I have served t h i s o?3 day of 

July , 1997, a copy o f the foregoi n g "Appeal o f American E l e c t r i c 

Power, A t l a n t i c C i t y E l e c t r i c Company, Delmarva Power & L i g h t 

Company, and The Ohio V a l l e y Coal Company From the Order o f the 

Pr e s i d i n g Judge R e s t r i c t i n g Discovery, and Motion For Expedited 

Consideration" by f a c s i m i l e or hand d e l i v e r y (as designated) upon 

each of the f o l l o w i n g p a r t i e s of record: 

O f f i c e of the Secretary Mr. Vernon W i l l i a m s , S e c r e t a r y 
C'xse C o n t r o l Unit Surface T r a n s p o r t a t i o n Board 
ATTN: STB Finance Dkt. 33388 Mercury B u i l d i n g 
Surface T r a n s p o r t a t i o n Board 1925 K S t r e e t , N.W. 
Mercury B u i l d i n g Washington, DC 20^23-0001 
1925 K S t r e e t , N.W. VIA HAND DELIVERY 

W a s h i n g t o n , DC 2 0 4 2 3 - 0 0 0 1 
VIA HAND DELIVERY 



David M. Konschnik, Director 
Office of Proceedings 
Surface Transpoitation Board 
Mercury Building 
1925 K Street, N.W. 
Washington, DC 20423 
VIA HAND DELIVERY 

Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory 

Commission 
Office of Hearings, Suite I I F 
888 F i r s t Street, N.E. 
Washington, DC 20426 
VIA HAND DELIVERY 

John V. Edwards, Esq. 
Pa t r i c i a Bruce, Esq. 
Zuckert, Scoutt 
& Rasenberger, L.L.P. 

Brawner Building 
£88 17th Street, N.W. 
Washington, DC 20006-3939 
VIA HAND DELIVERY 

Drew A. Harker, Esq. 
Chris Datz, Esq. 
Arnold & Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 
VIA HAND DELIVERY 

David A. Coburn, Esq. 
Steptoe & Johnson 
1330 Connecticut Avenue, N.W. 
Washington, DC 20036 
VIA HAND DELIVERY 

Gerald P. Norton, Esq. 
Harkins Cunningham 
1300 19th Street, N.W. 
Suite 600 
Washington, DC 20036 
VIA HAND DELIVERY 

Eric M. Hocky 
Gollatz, G r i f f i n & Ewing, P.C, 
213 West Miner Street 
P.O. Box 796 
West Chester, PA 19381-0796 

Michael P. Harmonis, Esq. 
U.S. Department of Justice 
A n t i t r u s t D i v i s i o n 
325 7th Street, N.W. 
Suite 500 
Washington, DC 20530 

Scott N. Stone, Esq. 
Patton Boggs, L.L.P. 
2550 M Street, N.W. 
Washington, DC 20037 

John J. Grocki, Esq. 
GRA, Inc. 
One Jenkintown Sta t i o n 
115 West Avenue 
Jenkintown, PA 1904 6 

Martin W. Bercovici, Esq. 
Keller & Heckman, L.L.P. 
1001 G Street, N.W. 
Suite 500 West 
Washington, DC 20001 
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Richard S. Edelman, Esq. W i l l i a m C. S i p p e l , Esq. 
L. P a t t Wynns, Esq. Oppenheimer, Wolff & Donnelly 
Highsaw, Mahoney Two P r u d e n t i a l Plaza 

& Clarke, P.C. 18 0 North Stetson Avenue 
1050 17th S t r e e t , N.W. 45th Floor 
S u i t e 210 Chicago, I L 60601 
Washington, DC 2 003 6 

E r i k a Z. Jones, Esq. 
Mr. W i l l i a m W. Whitehurst, J r . Adrian L. Steele, J r . , Esq. 
W.W. Whitehurst Roy T. E n g l e r t , J r . , Esq. 

& Associates, Inc. Mayer, Brown & P i a t t 
124 21 Happy Hollow Road 2 000 Pennsylvania Avenue, N.W. 
C o c k e y s v i l l e , MD 21030 Su i t e 6500 

Washington, DC 20006 
L. John Osborn, Esq. 
Sonnenschein, Nath & Rosenthal Mr. Thomas D. Crowley 
1301 K S t r e e t , N.W. President 
Washington, DC 20005 L.E. Peabody 

Sc Associates, I n c . 
Mr. D a n i e l R. E l l i o t t 1501 Duke S t r e e t , S u i t e 200 
U n i t e d T r a n s p o r t a t i o n Union Alexandria, VA 22314 
14800 D e t r o i t Avenue 
Cleveland, OH 44107-4250 Paul M. Donovan, Esq. 

LaRoe, Winn, Moerman & Donovan 
C. Michael L o f t u s , Esq. 3 5 06 Idaho Avenue, N.W. 
Donald G. Avery, Esq. Washington, DC 20016 
K e l v i n J. Dowd, Esq. 
Slover & L o f t u s John M. Nannes, Esq. 
1224 17th S t r e e t , N.W. Scot Hutchins, Esq. 
Washington, DC 20036 Skadden, Arps, S l a t e , Meagher 

& Fiom 
Mr. Gerald W. Fauth, I I I 1440 New York Avenue, N.W. 
G. W. Fauth & Associates, I n c . Washington, DC 20005-2107 
116 South Royal S t r e e t 
A l e x a n d r i a , VA 22314 Janice G. Barber, Esq. 

The B u r l i n g t o n Northern and 
Kevin M. Sheys, Esq. Sant? Fe Railway Company 
Oppenheimer, Wolff & Donnelly 3017 Lou Menk Drive 
1020 19th S t r e e t , N.W. Ft . Worth, TX 76131-2830 
S u i t e 400 
vVashington, DC 2 0 036 
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Richard E. Weicher, Esq. Fr e d e r i c L. Wood, Esq. 
The B u r l i n g t o n Northern and John K. Maser, Esq. 

Santa Fe Railway Company Nicholas J. DiMichael, Esq. 
1700 East Golf Road Donelan, Cleary, Wood 
Schaumburg, IL 60173 & Maser, P.C. 

• 1100 New York Avenue, N.W., 
D a n i e l R. E l l i o t t , Esq. S u i t e 750 
Un i t e d T r a n s p o r t a t i o n Union Washington, DC 20005-3934 
148000 D e t r o i t Avenue 
Cleveland, OH 44107-9400 Edward D. Greenberg, Esq. 

Galland, Kharasch & G a r f i n k l e 
Mr. Hugn G. Welsh 1054 31st S t r e e t , N.W. 
Port A u t h o r i t y of New York Washington, DC 20007 

and New Jersey 
S u i t e 67 East Randolph L. Seger, Esq. 
One World Trade Center Robert B. S c o t t , Esq. 
New York, NY 10 048 Michael P. Maxwell, Esq. 

McHale, Cook & Welch 
H e i d i Edens, Esq. 1100 Chamber of Commerce 
General Counsel B u i l d i n g 
Providence and Worcester I n d i a n a p o l i s , IN 46204 

R a i l r o a d Company 
75 Hammond Street Doreen L. Johnson, Esq. 
Worcester, MS 01610 Ohio A t t o r n e y General O f f i c e 

30 E. Broad Street, 16th Floor 
A r v i d Roach, I I , Esq. Columbus, OH 4 3215 
Covington & B u r l i n g t o n 
12 01 Pennsylvania Avenue, N.W. George W. Mayo, J r . , Esq. 
P.O. Box 7566 E r i c Von Salzen, Esq. 
Washington, DC 20044-7566 Hogan & Hartson, L.L.P. 

Columbia Square 
Mr. Thomas Z. Schmitz 555 13th S t r e e t , N.W. 
F i e l d s t o n Company, Inc. Washington, DC 20004-1109 
1800 Massachusetts Ave., N.W. 
S u i t e 500 
Washingtou, DC 20036-1883 
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Patrick R. Plummer, Esq. 
Debra L. Willen, Esq. 
G u e r r i e r i , Edmond 

& Claymon, P.C. 
1331 F Street, N.W., ^ t h Floor 
Washington, DC 20001 

Michael F. McBride 
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28076 SERVICE DATE - JULY 18, 1997 
ALJ 

SURTACE TRANSPORTATION BOARD 

STB Financa Dockat No. 33388 

CSX CORPORATION AND CSZ TRANSPORTATION, INC. 
NORPOLK SOUTHERN CORPORATION AND 
NORPOLK SOUTHERN RAILWAY CONPANY 

-CONTROL AND OPERATINO LEA8E8/A0REENBNT8-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

DooisiOB No. 11 

Docidod: July 18, 1997 

A discovery conference wns held on July 16, 1997 to hear 
oral argxment on a motion to compel responses to discovery by CSX 
Corporation and CSX Transportation, Inc. ("CSX"), Norfolk 
Southern Corporation and Norfolk Southern Railway Company (NS). 
and Conrail, Inc. and Consolidated Rail Corporation (Conrail). 

The motion sought an order to compel responses to three 
Document Requests and six Interrogatories. Since the respondents 
had u n t i l July 19, 1997 to respond to the Interrogatories, action 
on the Interrogatories is being held i n abeyance u n t i l the 
rcsDondents reply. I f a dispute arises, the movants w i l l renew 
t h e i i motion. 

After hearing argument, rulings on each of the requests were 
made on the record. The arguments of the parties are set f o r t h 
in the moving papers and the responses thereto f i l e d by NS, CSX 
and Conrail as well as advanced or a l l y by counsel for each of 
the parties. A l l the argviments have been considered and the 
basis for the rulings made have been expressed by the Presiding 
Judge on the Record. This is a confirming decision. ̂  

The following rulings are common to a l l of the document 
requests. 

^American Electric Power Service Corporation, by l e t t e r 
dated July 15, 1997, joined this proceeding as a movant. 

^ I f there is an inconsistency with regard to any rul i n g 
between t h i s confirming decision and the record of the Oral 
Argument, the Record ruling prevails. 



I find that the discovery as limited below may lead to 
admissible evidence that may enable the movants to prove that the 
"one lump" economic theory does not apply in this proceeding. 
Balancing the burden asserted by the respondent against the need 
of the movants to know, I find that the need to know ontweighs 
the burden, subject to the limitations described bt ow. The 
discovery ordered below i s necessary for the movanct co establish 
their premise. 

The information ordered produced shall be for the years 1995 
through the second quarter of 1997, and with respect to each of 
the Documents Requests as follows: CSX, the years 1978 through 
1982; NS, the years 1980 through 1984; and Conrail, the years 
1988 through 1992. 

The information ordered i s limited to those destinations at 
which the movants receive service from the respondents. 

Difir.averv Request No. 1. Identify and produce a l l 
documents, in the department(s) for the carriage of coal by unit 
train or trainload movement, to every destination served by each 
of the respondents at whic" 100,000 tons or more of coal was 
consumed for the years 1987-97. 

Ruling. Granted with the limitations set forth above. 

nnrument Pogiipst No. 2. Identify and produce a l l f i l e s , of 
the department(s) responsible for establishing or negotiating 
rates for the carriage of coal, that relate to the bid documents 
responsive to Document No.l, including subsequent or prior 
correspondence or analyses. 

Ruling. Granted subject to the limitations set forth above. 

nocument RAgiiPst No. 3. Produce 100% t r a f f i c tapes from 
1978 through second quarter 1997. We request that Conrail 
furnish these t r a f f i c tapes in computer readable form, where 
available, includinq a l l necessary record layouts f i e l d 
descriptions and documentation. For each carload handled by 
Conrail provide the information set forth in Motion to Compel. 

See l e t t e r dated July 16, 1997 annexed to this decision. 
In accordance with request from counsel for the movants, the term 
"Conrail destinations" include the coal delivered by Conrail to 
the Monongahela River and then by barge to plants of American 
E l e c t r i c Power Service Corporation and the coal produced by Ohio 
Valley Coal Company delivered to the Conrail served plants of 
Centerior Energy at Eastlake and Ashtabula. 
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Ruling. Conrail and NS have u n t i l July 19, 1997 t o respond. 
Therefore, as to these respondents, the motion to compel i s held 
i n abeyance subject to renewal by the movants a f t e r t h a t date. 

The motion i s granted as to CSX l i m i t e d t o the years set 
f o r t h above and l i m i t e d to t r a f f i c tapes of coal. 

This decision i s e f f e c t i v e on the service date. 

By the Board, Jacob Leventhal, Administrative Lav Judge. 

Vernon A. Williams 
Secretary 
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VIA HAND DELIVERY and FACSIMILE 
The Honorable Jacob Leventhal 
Presiding Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street, N.E.. Suite UF 
Washington. D.C. 20426 

Re: .STB Finance Docket No. 33.̂ 88 - Request to Clarify Ruling 

Dear Judge Leventhal: 

As you will recall, in your ruling on our Motion to Compel, you agreed with 
Applicants' request to limit document production to destinations "served by Conrail." In 
conversation with American Electric Power after remming to my office, I realized for the first 
time that it gets, or has gotten, coal that moves or has moved from origin to the Monongahela 
River via Conrail and then by barge to more than one of its plants. Given the logic of your 
ruling, it would seem to me that those plants should be deemed "served by Conrail" and I 
would ask you to make that clear in youi ruling. 

Similarly, for Movant The Ohio Valley Coal Company, coal it produces is consumed at 
two Conrail-served plants of Centerior Energy - Eastlake and Ashtabula. Presumably, your 
ruling encompasses those plants, but I would ask that you make that clear also. 

Thank you for your consideration to these matters. 

Respectfully submitted, . 

Michael F. McBride 
Brian D. O'Neill 
Bruce W. Neely 

cc: Restricted Service List 
Mr. Vemon A. Williams 

Secretary, Surface Transportation 
Board 

Attornevs for Movants American Electric Power. 
Atlantic Citv Electric Companv. Delmarva 
Power & Light Companv. and The Ohio Vallev 
Coat Company 
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UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASE/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

ATLANTIC CITY ELECTRIC COMPANY, BI ALx'S 
PIRST SBT OF INTBRROOATGRIES AND 

PIRST SET OP REQUESTS POR PRODUCTION OF DOCUMENTS TO CONRAIL 

To: Conrail 
c/o Gerald P. Norton, Esq. 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, DC 20036 

Pursuant to 49 C.F.R. §§ 1114.21-1114.31 and the 

Discovery Guidelines entered pursuant to the order dated June 27, 

1997 ("Discovery Guidelines"), A t l a n t i c City E l e c t r i c Company, 

Delmarva Power & Light Company, and The Ohio Valley Coal Company 

("ACE, aL a l . " ) hereby submits t h i s F i r s t Set of In t e r r o g a t o r i e s 

and Requests f o r Production of Documents ("Discovery Requests") 

to Conrail. 



nFFTNTTIQNS AND INSTPtTCTTONS 

The f o l l o w i n g d e f i n i t i o n s and i n s t r u c t i o n s apply and 

are incorporated i n t o each Discovery Request as though f u l l y set 

f o r t h t h erein: 

1. "Applicants," "you," or "your," CSX Corporation 

("CSXC"), CSX Transportation ("CSXT"), Norfolk Southern 

Corporation ("NSC"), Norfolk Southern Railway Company ("NSRC"), 

Conrail Inc. ("CRI") and Consolidated Rail Corporation ("CRC"), 

individually and collectively, and any division thereof (and 

includes present or former directors, officers, employees and 

agents) together with any parent, subsidiary, or a f f i l i a t e d 

corporation, partnership, or other legal entity, including a l l 

predecessor railroads. 

2. "Application" means the Railroad Control 

Application, Finance Docket No. 33388, f i l e d by Applicants on 

June 23, 1997. 

3. "Conrail" means Conrail and a l l of i t s predecessor 

r a i l r o a d s . 

4. "Document" means any and a l l writings and 

recordings as defined in Rule 1001 of the Federal Rules of 

Evidence, including drafts, typings, printings, minutes, tapes, 

recordings, or other electronic compilations, or copies or 



reproductions thereof, i n the possession, custody, or co n t r o l of 

Conrail. 

5. " I d e n t i f y " or " i d e n t i f i c a t i o n " means: 

a. With respect to a natural person, his or her 

name and current or l a s t known home and business address 

(including s t r e e t name and number, c i t y or town, rstate, zip code, 

and telephone number), and his or her l a s t known job t i t l e or 

p o s i t i o n . 

b. With resptiCL to a person other than a na t u r a l 

person, i t s f u l l name and type of organization, the address of 

i t s p r i n c i p a l place of busines.-? (including street name and 

number, c i t y or town, state, zip code, and telephone number), and 

the j u r i s d i c t i o n and place of i t s incorporation or organization. 

c. With respect t o a document, the type of 

document (e.g-. l e t t e r , record, l i s t , memorandum, report, 

deposition t r a n s c r i p t ) , i t s date, t i t l e , and contents, the 

i d e n t i f i c a t i o n of the person who prepared the document, the 

i d e n t i f i c a t i o n of the person f o r whom the document was prepared 

or to whom i t was delivered, and the i d e n t i f i c a t i o n of the person 

wno has possession, custody, or cont r o l over the document. 

6. "Relate" or " r e l a t i n g " or "related" to a given 

subject matter m^ans constitutes, contains, comprises, consists 



of, embodies, r e f l e c t s , i d e n t i f i e s , states, refers to, deals 

with, sets f o r t h , proposes, shows, evidences, discloses, 

describes, discusses, explains, summarizes, concerns, authorizes, 

contradicts or i s i n any way pertinent tc that subject, 

including, without l i m i t a t i o n , documents concerning the 

presentation of other documents. 

TfJ.qTRUCTION.j 

1. Consistent with the Discovery Guidelines, these 

DiscovF-^ Requests are intended to be non-duplicative of previous 

w r i t t e n -iscovery cf which ACE, fit d i * has been served copies. 

I f you consider an Interrogatory or Document Request to be 

d u p l i c a t i v e , you should so state and refer ACE, fit a i ^ to the 

s p e c i f i c documents or answers produced i n response to such p r i o r 

discovery. 

2. I f , i n responding to each discovery request, you 

consider any part of the request objectionable, you should 

respond to each part of the request not deemed objectionable and 

set f o r t h separately the part deemed objectionable and the 

grounds f o r objection. 

3. A l l documents that respond, i n whole or p a r t , to 

any paragraphs of a Document Request s h a l l be produced i n t h e i r 

e n t i r e t y . Documents that i n cheir o r i g i n a l condition were 



stapled, clipped, or otherwise fastened together, shall be 

produced in such form. In addition, a l l documents are to be 

produced in the f i l e folders or jackets in which they are 

maintained. 

4. I f any response to these discovery requests 

includes a reference to the Application, such response should 

specify the responsive volume(c) and page number(s). I f any 

response to these Document Requests includes a reference to 

documents on f i l e in the Document Depository, you should denote 

the document number of each document as i t i s f i l e d i n the 

Depository. 

5. I f any of the requested documents cannot be 

produced in f u l l , you are requested to produce them to the 

f u l l e s t extent possible, specifying clearly the reasons for your 

i n a b i l i t y to produce the remainder and stating whatever 

information, knowledge, or belief you have concerning the 

unproduced portion. I f you cannot produce a responsive document 

because i t is no longer i n your possession, cust- or control, 

state the date on which each such document ceas d being i n your 

possession, custody, or control; describe the disposition of each 

such document and the reason for such disposition; and ident i f y 



each person presently in possession, custody, or control of the 

document or a copy thereof. 

6. I f any privilege or protection i s claimed as to 

any information or document, state the nature of the privilege or 

protection claimed (e.g.. attorney-client, work product, etc.) 

and state the basis for claim...ng the privilege or protection. 

For each such document, provide the following information: (a) 

the type of document; (b) the t i t l e of the document; (c) the 

name, address, and t i t l e of each author; (d) the name, address, 

and t i t l e of each addressee; (e) a l l persons to whom copies were 

sent or distributed and a l l other persons to whom the document or 

i t s contents were disclosed in whole or in part; (f) the date of 

the document; (g) the subject matter of the document; (h) the 

number of pages; (i) an identification of any attachnents or 

appendices; (j) the current location of the document and the name 

of the current custodian; and (k) a statement of the basis on 

which privilege i s claimed. 

I f less than an entire document i s claimed to be 

privileged, furnish a copy of those portions of the document that 

are not privileged. 

7. I f you want c l a r i f i c a t i o n concerning an 

Interrogatory or Document Request, you are instructed to contact 



counsel f o r ACE, £1. a l . reasonably i n advance of the response 

date. 

8. These Discovery Requests are continuing i n nature 

and you are under a duty to supplement or correct any responses 

that are incomplete or incorrect and otherwise supplement your 

responses i n accordance with 49 C.F.R. § 1114.29. 

pnrTTMKMT RKOUESTS 

1. I d e n t i f y and produce a l l documents, i n the 

department(s) of Conrail responsible f o r marketing coal, 

concerning bids f o r the carriage of coal by u n i t t r a i n or 

t r a i n l o a d movement, to every destination served by Conrail at 

which 100,000 tons or more of coal was consumed, f o r the years 

1978-97. 

2. I d e n t i f y and produce a l l f i l e s , of the 

department(s) responsible for establishing or negotiating ratea 

f o r the carriage of coal, that r e l a t e to the b i d docunents 

responsive to Document Request No. 1, including subsequent or 

p r i o r correspondence or analyses. 

3. Produce your 100% t r a f f i c tapes from 1978 through 

second quartti. .997. We request that Conrail f u r n i s h these 

t r a f f i c tapes i n computer readable form, where available, 

i n c l u d i n g a l l necessary record layouts, f i e l d descriptions and 



documentation. For each carload handled by Conrail provide the 

following information: 

a. Waybill number and date; 

b. Consignee/shipper; 

C. Commodity (by 7 digit STCC); 

d. Car i n i t i a l and number; 

e. Car type; 

f. Origin city and state (including Freight 
Station Accounting Code and Standard Point 
Location Code); 

g. Destination city and state (including Freight 
Station Accounting Code and Standard Point 
Location Code); 

h. Location of any interchange(s) (including 
Freight Station Accounting Code and Standard 
Point Location Code); 

i . Railroads involved in the routing (identified 
by on and off junction); 

j . Miles by railroad; 

k. Number of cars on waybill; 

1. Number of tons; 

m. Revenues by railroad (including any refunds, 
rebates, "take-or-pay" penalty or other 
adjustments); 

n. Car owner; 

o. Any mileage payments for shipper owned 
equipment; 



p. For TOFC/COFC shipments, the TOFC/COFC plan; 
and, 

q. Variable costs. 

INTERROGATORIES 

1. Describe the rate-setting theory and practices of 

Conrail fcr proposing or establishing rates on shipments of coal 

by unit train or trainload to e l e c t r i c u t i l i t i e s and other major 

coal consumers served by niy a single railroad at destination. 

2. State whether the carrier serving the sole-served 

destinations referred to in Interrogatory No. 1 obtains most or 

a l l of the profit associated with any such movement in which two 

or more carriers are involved. 

3. State whether, for the movements of coal referred 

to in Interrogatory No. 1, Conrail has a minimum required level 

of p r o f i t a b i l i t y for each such movement and, i f so, how that 

level i s calculated or defined. 

4. State whether the rate-setting theory and 

practices of Conrail for coal furnished in response to 

Interrogatory No. 1 i s the same as, or different from, the rate-

setting theory and practices used for a l l other commodities. 

5. I f the answer to Interrogatory No. 4 i s that the 

rate-setting theory and practices for coal differ from those for 



one or more other commodities, state the commodity and describe 

the applicable rate-setting theory and practices applicable to 

those commodities. 

6. State whether, for each commodity referred to in 

Interrogatories Nos. 4 and 5, Conrail has a minimum required 

level of profitability for such movement and, i f so, how that 

level i s calculated or defined. 

Respectfully submitted, 

Michael F. McBride 
Bruce W. Neely 
Linda K. Breggin 
Brenda Durham 
Joseph H. Fagan 
LeBoeuf, Lamb, Greene 
& MacRae, L.L.P. 

1875 Connecticut Avenue, N.W. 
Suite 1200 
Washington, D.C. 20009-5728 
(202) 986-8000 

Arn^r^^Y^ for Atlantic Citv 
F.-jArt-rir Company. Delmarva Power 
f. T.i ght- Company , and The Ohio 

YflllftV T"^^ company 
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UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASE/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

ATLANTIC CITY ELECTRIC COMPANY, U Aki.'S 
PIRST SET OP INTBRROOATORIES AND 

PIRST SET OP REQUESTS POR PRODUCTION OP DOCUMENTS TO CSZ 

To: CSX 
c/o Drew A. Harker, Esq. David H. Coburn, Esq. 
Arnold & Porter Steptoe & Johnson, L.L.P. 
555 Twelfth Street, N.W. 1330 Connecticut Avenue, N.W. 
Washington, D.C. 20004-1202 Washington, D.C. 20036-1795 

Pursuant to 49 C.F.R. §§ 1114.21-1114.31 and the 

Discovery Guidelines entered pursuant to the order dated June 27, 

1997 ("Discovery Guidelines"), Atlantic City E l e c t r i c Company, 

Delmarva Power & Light Company, and The Ohio Valley Coal Company 

("ACE, fit al.") hereby submits this F i r s t Set of Interrogatories 

and Requests for Production of Documents ("Discovery Requests") 

to CSX. 



DEFINITIONS AND INSTRUCTIONS 

The following definitions and instructions apply and 

are incorporated into each Discovery Request as though ful l y set 

forth therein: 

1. "Applicants," "you," or "your," CSX Corporation 

("CSXC"), CSX Transportation ("CSXT"), Norfolk Southern 

Corporation ("NSC"), Norfolk Southern Railway Company ("NSRC"), 

Conrail Inc. ("CRI") and Consolidated Rail Corpcration ("CRC"), 

individually and collectively, and any division thereof (and 

includes present or former directors, officers, employees and 

agents) together with any parent, subsidiary, or a f f i l i a t e d 

corporation, partnership, or other legal entity, including a l l 

predecessor railroads. 

2. "Application" means the Railroad Control 

Application, Finance Docket No. 33388, f i l e d by Applicants on 

June 23, 1997. 

3. "CSX" means CSX and a l l of i t s predecessor 

railroads. 

4. "Document" means any and a l l writings and 

recordings as defined in Rule 1001 of the Federal Rules of 

Evidence, including drafts, typings, printings, minutes, tapes, 

recordings, or other electronic compilations, or copies or 



reproductions thereof, in the possession, custody, or control of 

CSX. 

5. "Identify" or "identification" means: 

a. With respect to a natural person, his or her 

name and current or last known home and business address 

(including street name and number, city or town, state, zip code, 

and telephone number), and his or her last known job t i t l e or 

position. 

b. With respect to a person other than a natural 

person, its full name and type of organization, the address of 

its principal place of business (including street name and 

number, city or town, state, zip code, and telephone number), and 

the jurisdiction ar.d place of its incorporation or organization. 

c. With respect to a document, the type of 

document (e.g., letter, record, l i s t , memorandum, report, 

deposition transcript), its date, t i t l e , and contents, the 

identification of the person who prepared the document, the 

identification of the person for whom the document was prepared 

or to whom i t was delivered, and the identification of the person 

who has possession, custody, or control over the document. 

6. "Relate" or "relating" or "related" to a given 

subject matter means constitutes, contains, comprises, consists 



of, embodies, reflects, identifies, states, refers to, deals 

with, sets forth, proposes, shows, evidences, discloses, 

describes, discusses, explains, summarizes, concerns, authorizes, 

contradicts or is in any way pertinent to that subject, 

including, without limitation, documents concerning the 

presentation of other documents. 

INSTRUCTIONS 

1. Consistent with the Discovery Guidelines, these 

Discovery Requests are intended to be non-duplicative of previous 

written discovery of which ACE, fit al. has been served copies. 

If you consider an Interrogatory or Document Retjuest to be 

duplicative, you should so state and refer ACE, fit aJL. to the 

specific documents or answers produced in response to such prior 

discovery. 

2. If, in responding to each discovery request, you 

consider any part of the request objectionable, you should 

respond to each part of the request not deemed objectionable and 

set forth separately the part deemed objectionable and the 

grounds for objection. 

3. All documents that respond, in whole or part, to 

any paragraphs of a Document Request shall be produced in their 

entirety. Documents that in their original coidition were 



stapled, clipped, or otherwise fastened together, shall be 

produced i n such form. In addition, a l l documents are to be 

produced i n the f i l e folders or jackets in which they are 

maintained. 

4. I f any response to these discovery requests 

includes a reference to the Application, such response should 

specify the responsive volume(s) and page number(s). I f any 

response to these Document Requests includes a reference to 

documents on f i l e in the Document Depository, you should denote 

the document number of each document as i t is f i l e d i n the 

Depository. 

5. I f any of the requested documents cannot be 

produced i n f u l l , you are requested to produce them to the 

f u l l e s t extent possible, specifying clearly the reasons for your 

i n a b i l i t y to produce the remainder and stating whatever 

information, knowledge, or belief you have concerning the 

unproduced portion. I f you cannot produce a responsive document 

because i t i s no longer i n your possession, custody, or control, 

state the date on which each such document ceased being i n your 

possession, custody, or control; describe the disposition of each 

such document and the reason for such disposition; and id e n t i f y 



each person presently in possession, custody, or control of the 

document or a copy thereof. 

6. If any privilege or protection is claimed as to 

any information or document, state the nature of the privilege or 

protection claimed (e.g.. attorney-client, work product, etc.) 

and state the basis for claiming the privilege or protection. 

For each such document, provide the following information: (a) 

the type of document; (b) the ti t l e of the document; (c) the 

name, address, and ti t l e of each author; (d) the name, address, 

ard t i t l e of each addressee; (e) a l l persons to whom copies were 

sent or distributed and a l l other persons to whom the document or 

its contents were disclosed in whole or in part; (f) the date of 

the document; (g) the subject -natter of the document; (h) thj 

number of pages; (i) an identification of any attachments oi 

appendices; (j) the current location of the document and the name 

f- the current custodian; and (k) a statement of the basis on 

which privilege is claimed. 

If less than an entire document is claimed to be 

privileged, furnish a copy of those portions cf the document that 

are not privileged. 

7. If you want clarification concerning an 

Interrogatory or Document Request, ycu are instructed to contact 



counsel for ACE, fit al. reasonably in advance of the response 

date. 

8. These Discovery Requests are continuing in nature 

and you are under a duty to supplement or correct o.ny responseb 

that are 'ncomplete or incorrect and otherwise supplement your 

responses in accordance with 49 C,F.R. § 1114.29. 

nnrUMRNT REQUESTS 

1. Identify and produce a l l documents, in the 

department(s) of CSX responsible for marketing coal, concerning 

bids for the carriage of coal by unit train or trainload 

movement, to every destination served by CSX at which 100,000 

tons or more of coal was consumed, for the years 1978-97. 

2. Identify and produce a l l files, of the 

department(s) responsible for establishing or negotiating rates 

for the carriage of coal, that relate to the bid documents 

responsive to Document Request No. 1, including subsequent or 

prior correspondence or analyses. 

3. -oduce your 100% traffic tapes from 1978 through 

second quarter 1.̂ 97. We request that CSX furnish these traffic 

tapes in computer readable form, where available, including a l l 

necessary record layouts, field descriptions and documentation. 



For each carload handled by Conrail provide the following 

information: 

a. Waybill number and date; 

b. Consignee/shipper; 

c. Commodity (by 7 digit STCC); 

d. Car i n i t i a l and number; 

«. Car type; 

• 

Origin city and state (including Freight 
Station Accounting Code and Standard Point 
Location Code); 

9- Destination city and state (including Freight 
Station Accounting Code and Standard Point 
Location Code); 

h. Location of any interchange(s) (including 
Fraight Station Accounting Code and Standard 
Point Location Code); 

1. Railroads involved in the routing (identified 
by on and off junction); 

• 
Miles by railroad; 

k. Number of cars on waybill; 

1. Number of tons; 

m. Revenues by railroad (including any refunds, 
rebates, "take-or-pay" penalty or other 
adjustments); 

n. Car owner; 

o. Any mileage payments for shipper owned 
equipment; 
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p. For TOFC/COFC shipments, the TOFC/COFC plan; 
and, 

q. Variable costs. 

INTERROGATORIES 

1. Describe the rate-setting theory and practices of 

CSX for proposing or establishing rates on shipments of coal by 

unit train or trainload to elect r i c u t i l i t i e s and other major 

coal consumers served by only a single railroad at destination. 

2. S^ate whether the carrier serving the sole-served 

destinations referred to in Interrogatory No. 1 obtains m.ost or 

a l l of the profit a.ssociated with any such movement in which two 

or more carriers are involved. 

3. State whether, for the movements of coal referred 

to in Interrogatory No. 1, CSX has a minimum required level of 

prof i t a b i l i t y for each such movement and, i f so, how that level 

i s calculated or defined. 

4. State whether the rate-setting theory and 

practices of CSX for coal furnished in response to Interrogatory 

No. 4 i s the same as, or different from, the rate-setting theory 

and practices used for a l l other commodities. 

5. I f the answer to Interrogatory No. 2 i s that the 

j-ate-setting theory and practices for coal differ from those for 

one or more other commodities, state the commodity and describe 

9 



th'i applicable rate-setting theory and practices applicable to 

those commodities. 

6. Stai.e w>-cther, for each commodity referred to i n 

Interrogatories Nos. 4 and 5, CSX has a minimum required level of 

p r o f i t a b i l i t y for each such movement and, i f so, how that level 

IS calculated or defined. 

Respectfully submitted, 

Michael F. McBride 
Bruce W. Neely 
Linda K. Breggin 
Brenda Durham 
Joseph H. Fagan 
LeBoeuf, Lamb, Greene 
& MacRae, L.L.P. 

1875 Connecticut Avenue, N.W. 
Suite 1200 
Washington, D.C. 20009-5728 
(202) 986-8000 

&ttr>rn«»yH f o r A^^ a n t i c C i t v 

pli»orric Company. Delmarva 
Pnw^r s, Maht Company and 
T̂ .̂f nh.n Valley Coal Company 
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ACE, fit al•-4 

UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRAN'j PORTATI ON BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASE/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

ATLANTIC CITY ELECTRIC COMPANY, BI hii^'S 
PIRST SET OP INTERROGATORIES AND PIP.3T SET OP 

REQUESTS FOR PRODUCTION OP DOCUMENTS TO NORPOLK SOUTHERN 

To: Norfolk Southern 
c/o John V. Edwards, Esq. 
P a t r i c i a Bruce, Esq. 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street, N.W. 
Washington, D.C. 20006-3939 

Pursuant to 49 C.F.R. §§ 1114.21-1114.31 and the 

Discovery Guidelines entered pursuant t o the order dated June 27, 

1997 ("Discovery Guidelines"), A t l a n t i c C i t y E l e c t r i c Company, 

Delmarva Power & Light Company, and The Ohio Valley Coal Company 

("ACE, fit a l • " ) hereby submits t h i s F i r s t Set of Int e r r o g a t o r i e s 

and Requests f o r Production of Documents ("Discovery Requests") 

t o Norfolk Southern. 



DFFINTTIONS AND TM.qTRUCTIQNS 

The following definitions and instructions apply and 

are incorporated into each Discovery Request as though f u l l y set 

forth therein: 

1. "Applicants," "you," or "your," CSX Corporation 

("CSXC"), CSX Transportation ("CSXT"), Norfolk Southern 

Corporation ("NSC"), Norfolk Southern Railway Company ("NSRC"), 

Conrail Inc. ("CRI") and Consolidated Rail Corporation ("CRC"), 

individually and collectively, and any division thereof (and 

includes present or former directors, officers, employees and 

agents) together with any parent, subsidiary, or a f f i l i a t e d 

corporation, partnership, or other legal entity, including a l l 

predecessor railroads. 

2. "Application" means the Railroad Control 

Application, Finance Docket No. 33388, f i l e d ty Applicants on 

June 23, 1997. 

3. "Norfolk Southern" means Norfolk Southern and a l l 

of i t s predecessor railroads. 

4. "Document" means any and a l l writings and 

recordings as defined in Rule 1001 of the Federal Rules of 

Evidence, including drafts, typings, printings, minutes, tapes. 



recordings, or other electronic compilations, or copies or 

reproductions thereof, in the possession, custody, or control of 

Norfolk Southern. 

5. "Identify" or "identification" means: 

a. With respect to a natural person, his or her 

name and current or last known home and business address 

(including street name and number, city or town, state, zip code, 

and telephone number), and his or her last known job t i t l e or 

position. 

b. With respect to a person other than a natural 

person, i t s f u l l name and type of organization, the address of 

i t s principal place of business (including street name and 

number, c i t y or town, state, zip code, and telephone number), and 

the jurisd i c t i o n and place of i t s incorporation or organization. 

c. With respect to a document, the type of 

document (e.g.. letter, record, l i s t , memorandum, report, 

deposition transcript), i t s date, t i t l e , and contents, the 

identification of the person who prepared the document, the 

identification of the person for whom the document was prepared 

or to whom i t was delivered, and the identification of the person 

who has possession, custody, or control over the document. 

6. "Relate" or "relating" or "related" to a given 



subject matter means constitutes, contains, comprises, consists 

of, embodies, reflects, identifies, states, refers to, deals 

with, sets forth, proposes, shows, evidences, discloses, 

describes, discusses, explains, summarizes, concerns, authorizes, 

contradicts or is in any way pertinent to that subject, 

including, without limitation, documents concerning the 

presentation of other documents. 

INSTRUCTIONS 

1. Consistent with the Discovery Guidelines, these 

Discovery Requests are intended to be non-duplicative of previous 

written discovery of which ACE, fit al. has been served copies. 

If you consider an Interrogatory or Document Request to be 

duplicative, you should so state and refer ACE, fit ^1r to the 

specific documents or answers produced in response to such prioi 

discovery. 

2. If, in responding to each discovery recjuest, you 

consider any part of the request objectionable, you should 

respond to each part of the request not deemed objectionable and 

set forth separately the part deemed objectionable and the 

grounds for objection. 

3. All documents that respond, in whole or part, to 

any paragraphs of a Document Request shall be produced in their 



entirety. Documents that in their original condition were 

stapled, clipped, or otherwise fastened together, shall be 

produced in such form. In addition, a l l documents are to be 

produced in the f i l e folders or jackets in which they are 

maintained. 

4. I f any response to these discovery requests 

includes a reference to the Application, such response should 

specify the responsive volume(s) and page number(s). I f any 

response to these Document Requests includes a reference to 

documents on f i l e in tae Document Depository, you should denote 

the document number of each document as i t i s f i l e d in the 

Depository. 

5. I f any of the requested documents cannot be 

produced in f u l l , you are requested to produce them to the 

f u l l e s t extent possible, specifying clearly the reasons for your 

i n a b i l i t y to produce the remainder and stating whatever 

information, knowledge, or belief you have concerning the 

unproduced portion. I f you cannot produce a responsive document 

because i t i s no longer in your possession, custody, or control, 

state the date on which each such document ceased being in your 

possession, custody, or control; describe the disposition of each 

such document and the reason for juch disposition; and identify 



each i-srson presently i n possession, custody, or control of the 

document oi copy thereof. 

6. I f any privilege or protection i s claimed as to 

any information or document, state the nature of the privilege or 

protection claimed (e.g.. attorney-client, work product, etc.) 

and state the basis for claiming the privilege or protection. 

For each such document, provide the following information: (a) 

the type of document; (b) the t i t l e of the document; (c) the 

name, address, and t i t l e of each author; (d) the name, address, 

and t i t l e of each addressee; (e) a l l persons to whom copies were 

sent or distributed and a l l other persons to whom the document or 

i t s contents were disclosed in whole or i n part; (f) the date of 

the document; (g) the subject matter of the document; (h) the 

number of pages; (i) an ident i f i c a t i o n of any attachments or 

appendices; (j) the current location of the document and the name 

of the current custodian; and (k) a statement of the basis on 

which privilege is claimed. 

I f less than an entire document is claimed to be 

privileged, furnish a copy of those portions of the document that 

are not privileged. 

7. I f you want c l a r i f i c a t i o n concerning an 

Interrogatory or Document Request, you are instructed to contact 



counsel f o r ACE, a t aL.. reasonably i n advance of the response 

date. 

8. These Discovery Requests are continuing i n nature 

and you are under a duty to supplement or correct any responses" 

that are incomplete or incorrect and otherwise supplement your 

responses i n accordance with 49 C.F.R. § 1114.29. 

DOCUMENT REOITF..qT.q 

1. I d e n t i f y and produce a l l documents, i n the 

department(s) of Norfolk Southern responsible f o r marketing coal, 

concerning bids f o r the carriage of coal by u n i t t r a i n or 

tra i n l o a d movement, to every destination served by Norfolk 

Southern at which 100,000 tons or more of coal was consumed, f o r 

the years 1978-97. 

2. I d e n t i f y and produce a l l f i l e s , of the 

department(s) responsible f o r establishing or negotiating rates 

fo r the carriage of coal, that r e l a t e to the b i d documents 

responsive to Document Request No. 1, including subsequent or 

p r i o r correspondence or analyses. 

3. Produce your 100% t r a f f i c tapes from 1978 through 

second quarter 1997. We request that Norfolk Southern f u r n i s h 

these t r a f f i c tapes i n computer readable form, where ava i l a b l e , 

including a l l necessary record layouts, f i e l d descriptions and 
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documentation. For each carload handled by Norfolk Southern 

provide the following information: 

a. Waybill number and date; 

b. Consignee/shipper; 

c. Commodity (by 7 digit STCC); 

d. Car i n i t i a l and number; 

e. Car type; 

• 

Origin c i t y and state (including Freight 
Station Accounting Code and Standard Point 
Location Code); 

9- Destination city and state (including Freight 
Station Accounting Code and Standard Point 
Location Code); 

h. Location of any interchange(s) (including 
Freight Station Accounting Code and Standard 
Point Location Code); 

i . Raii.roads involved in the routing (identified 
by on and off junction); 

• 
Miles by lailroad; 

k. Number of cars on waybill; 

1. Number of tons; 

m. Revenues by railroad (including any refunds, 
rebates, "take-or-pay" penalty or other, 
adjustments); • 

n. Car owner; 

o. Any mileage payments for shipper owned 
equipment; 

S 



p. For TOFC/COFC shipments, the TOFC/COFC plan; 
and, 

q. Variable costs. 

INTERROC;.'\TORIES 

1. Describe the rate-setting theory and practices of 

Norfolk Southern for proposing or establishing rates on shipments 

of coal by unit train or trainload to electric u t i l i t i e s and 

other major coal consumers served by only a single railroad at 

destination. 

2. State whether the carrier serving the sole-served 

destirations referred to in Interrogatory No. 1 obtains most or 

a l l of the profit associated with any such movement in which two 

or more carriers are involved. 

3. State whether, for the movements of coal referred 

to in Interrogatory No. 1, Norfolk Southern has a minimum 

required level of profitability for each such movement and, i f 

so, how that level is calculated or defined. 

4. State whether the rate-setting theory and 

practices of Norfolk Southern for coal furnished in response to 

Interrogatory No. 1 is the same as, or different from, the rate-

setting theory and practices used for a l l other commodities. 



5. I f the answer to Interrogatory No. 4 i s that the 

r a t e - s e t t i n g theory and practices for coal d i f f e r from Lhose f o r 

one or more other commodities, state the commodity and describe 

the applicable r a t e - s e t t i n g theory and practices applicable t o 

those commodities. 

6. State whether, f o r each commodity re f e r r e d to i n 

I n t e r r o g a t o r i e s Nos. 4 and 5, Norfolk Southern has a minimum 

required l e v e l of p r o f i t a b i l i t y f o r each such movement and, i f 

so, how that l e v r l i s calculated or defined. 

Respectfully submitted. 

Michael F. McBride 
Bruce W. Neely 
Linda K. Breggin 
Brenda Durham 
Joseph H. Fagan 
LeBoeuf, Lamb, Greene 

SL MacRae, L.L.P. 
1875 Connecticut Avenue, N.W. 
Suite 1200 
Washington, D.C. 20009-5728 
(202) 986-8000 

Attarneyg for Atlantic City 
E l e c t r i c Company. Delmarva 
Power fit Light Company, and 
Thfi Ohio VaUey Coai Company 
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UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASE/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OP SERVICE 

I hereby c e r t i f y that I have served t h i s 3rd day of July, 

1997, a copy of the foregoing " A t l a n t i c C i t y E l e c t r i c Company, 

fit al•'s F i r s t Set of Interrogatories and F i r s t Set of Requests 

f o r Production of Documents" (ACE, fit a l . . -2, -3, and -4) by 

f i r s t - c l a s s mail, postage prepaid, or by more expeditious means, 

as indicated below, upon each of the f o l l o w i n g : 

Drew A. Harker (VIA FACSIMILE) 

Arnold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 
(f) (202) 942-5999 
(V) (202) 942-5022 

David H. Coburn (VIA FACSIMILE) 
Steptoe & Johnson, L.L.P. 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 
(f) (202) 429-3302 
(v) (202) 429-8063 



John V. Edwards (VIA FACSIMILE) 
P a t r i c i a Bruce 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 
(f) (202) 342-1608 
(v) (202) 973-7910 

Gerald P. Norton (VIA FACSIMILE) 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, D.C. 20036 
(f) (202) 973-7610 
(V) (202) 973-7605 

Frederic L. Wood 
Donelan, Cleary, Wood & Maser, P.C. 
Suite 750 
1100 New York Avenue, N.W. 
Washington, D.C. 20005-3934 

John K. Maser, I I I 
Donelan, Cleary, Wood & Maser, P.C. 
Suite 750 
1100 New York Avenue, N.W. 
Washington, D.C. 20005-3934 

Martin W. Bercovici 
Keller and Heckman, L.L.P. 
1001 G Street, N.W. 
Washington, D.C. 20001 

L. John Osborn 
Amber C. Haskett 
Sonnenschein, Nath & Rosenthal 
1301 K Street, N.W. 
Suite 600, East Tower 
Washington, D.C. 20005 



L. Pat Wynns 
Highsaw, Mahoney & Clarke, P.C. 
Suite 210 
1050 Seventeenth St.-eet, N.W. 
Washington, D.C. 20vT36 

Kelvin J. Dowd 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Edward D. Greenberg 
Galland, Kharasch & Garfinkle, P.C 
1054 Thirty-First Street, N.W. 
Washington, D.C. 20007 

James F. Peterson 
Manager of Legal Research 
ATA Litigation Center 
2200 Mill Road 
Alexandria, Virginia 22314-4677 

Adrian L. Steel, J r . 
Mayer, Brown & Piatt 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006-1882 

Eric Von Salzen 
Hogan & Hartson, L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004 

Thomas E. Schick 
Assistant General Counsel 
Transportation 
Chemical Manufacturers Association 
1300 Wilson Boulevard 
Arlington, Virginia 22209 

Stephen M. Spina 
VanNess Feldman, P.C. 
1050 Thomas Jefferson Street, N.W. 
Washington, D.C. 20007-3877 



Douglas M. Canter 
Steven J. Kalish 
McCarthy, Sweeney & Harkaway, P.C. 
1750 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

Patrick R. Plummer 
Guerriali, Edmond & Clayman 
1331 F Street, N.W. 
Washington, D.C. 20001 

Ali c i a M. Serfaty 
Hopkins & Sutter 
888 Sixteenth Street, N.W. 
Washington, D.C. 20006 

Hugh H. Welsh 
Deputy General Counsel 
The Port Authority of New York and 
New Jersey 
One World Trade Center 
New York, New York 10048 

Paul M. Donovan 
LaRoe, Winn, Moerman & Donovan 
3506 Idaho Avenue, N.W. 
Washington, D.C. 20016 

Robert A. Shire 
Deputy Attorney General 
Division of Law 
New Jersey Attorney General's Office 
One Penn Plaza East 
Newark, New Jersey 07105-2246 

Michael P. Harmonis 
Transportation, Energy and 

Agiicuitural Section 
U.S. Department of Justice 
Antitrust Division 
325 Seventh Street, N.W. 
Suite 500 
Washington, D.C. 20530 



Paul Samuel Smith 
U.S. Department of Transportation 
400 Seventh Stree^, S.W. 
Room 4102 C-30 
Washington, D.C. 20590 

Kevin M. Sheys 
Oppenheimer, Wolff & Donnelly 
1020 Nineteenth Street, N.W. 
Suite 400 
Washington, D.C. 20036-6105 

Brenda Durham 





JUL-22-9'' T'JE OB.03 wm FAX NO. 2123454649 ?. 02 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

State of New "Vork 

County of lompk.iis 

ss. (for Dr. Kahn) 

State of New York 

Countv of New York 

S.S. (for Dr. Dunbar) 

SLTPLEMENTARY AFFmAVIT OF ALFRED E. KAHN 
AND FREDERICK C. DUNBAR 

Alfred E. Kahn and fredcrick C. Dunbar, being duly swom, depose and say. 

I . Our names arc Alfred E. Kahn and Frederick C. Dunbar. We are, respectively. 

Special Consultant and Semor Vice President of National Economic Research Associates, Inc. 

(NERA). We have been asked by scN-cral ofthe clients represented by Mr. Michael F. McBride 

to analyze whether the acquisition of Conrail assets by CSX and Norfolk Southein will leave 

captive shippers less protected from monopoly pricing by the railroads. In particular, we have 

been asked to consider whether the possibility that captive shippers may be subject to higher 

rates or poorer service after the merger is precluded by the "one-lump" theory-and whether the 

theory accurat Jy describes railroad pricmg behavior. In our earlier affidavit, dated July 14, 

1997 (attached), we explained why the data requested by Mr. Michael McBride on July 3,1957 

or. behalf of Atlantic City Electric Company, etal,, were necessary to test this hypothesis. In 

Decision No, 11, dated July 18.1997. AdministraUve Law Judge Leventhal mled that only a 

portion ofthis material would be made available. This Supplemcntaiy Affidavit provides further 
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clarification of why the complete data set requested by Mr. McBride is important, particularly 

given the previous Decisions ofthe STB and the Court ofAppe-As. 

7. The "one-lump" theory simply States that whe i one supplier has a monopoly of any 

input essential to a production process, that supplier will capture all the monopoly rents that are 

available, subject to regulatory restraints, if any. This is a standard result in the economics of 

industrial organization, usually formulatcQ in tenns of vertical integration: "Consider an 

admittedly extreme example. A monopolist supplier sells to a perfectly competitive industry. 

Assume the monopolist extends its monopoly downstream, acquiring the competitive industry 

through a series of vertical mergers. Does this onopolization at a second level result in any 

additional efficiency losses ...['l]he answers to all these questions are negative."' 

3. In the railroad context, lhe theory applies to any situation in which a shipper uses a 

rail route at least one link of which is a bottleneck. (Typically, the bottleneck earner serves the 

receiver at the destination, but, in principle, it may reside anywhere else—«t an origin or a bridge 

link, for example). Under these circumstances, it follows firom the tiieoiy that a railroad merger 

among carriers paiticipating in a shipment where there is already a bottleneck canrier will net 

result in increased rates, because the shippers would already be charged the maximum price tbat 

a rational, profit-maximizing monopolist would charge. 

4. There is no dispute that, giv-n its underlying assumptions, the one-lump theory docs 

indeed imply that the bottleneck carrier will not change its pricing behavior as a result ofthe 

merger. As in the case of most such stylized economic models, however, lhc required 

assumptions are extremely demanding. Indeed, as the text cited above clearly states, 

circumstances in which th«y hold represent an "cxueme example. Among the required 

assumptions are: 

WK VUcuii. J.M, Vemon and J.C Ilwrington, Economies of Regulati on aiul.4 ntimitt, D, C, He»th and 
Company, (hirst bdition), p, 229, 
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• That there is no actual or potential alternative to the existing bottleneck, ihe entry or 
availability of which might be affected by the vertical integration or merger under 
consideration; 

• lhat the bottleneck carrier has perfect infonnatiou about the demand fiinction of the 
shipper and the cost functions of competing carriers; 

• that there is no uncertainty about futtire costs and prices; 

• that the bottleneck carrier is akeady acting as a rational profit-maximizer; 

• that different carriers have identical beliefis about the nature of any regulatory consttaints; 
and 

• that there is neither unccruiniy nor possibility of differences of opinion about the profit-
maximizing price, laking into consideration both long- and short-terr.i demand 
elasticities, 

S. It is easy to see that if any or all of these assumptions are not valid, the predictions of 

the one-lump theory need not hold, and an alternative economic analysis wUl be required. In 

particular, the f issumption—that the monopoly power is a given, both in its dimensions and 

over time—is critical. One of us pointed out the importance of this assumption as long ago as 

1959̂ -. "Were market position and power fixed and immutable quanta, vertical integration could 

do no harm and might do oniy good. It could not of itself enhance horizontal market power; and 

by causing complementary functions to be perfonned at cost, it might induce even monopolists 

to lower prices. In fact, however, market positions are subject constantiy to encroachment and 

market power to erosion in a dynamic economy. Every business in the real world, therefore, 

must devote a good deal of artention to securing itself against the inroads of competition. 

Vertical integration is one important and familiar way of hying to do tiiis. Like others of tiie 

tactics companies usc to protect or extend tiieir market positions, it may be a competitive 

phenomenon, productive of social benefit. But it may also be a metiiod of forestalling potential 

competitive or countervailing pressures." 

'M G, deUmeau and A, E Kahn. Jnitgraiion ma Comptiilton tn the reiroleum InUuiiry), Pcirolcum Monognph Ser,w. Vuluiiic 3 (Y«lc 
Unirtrtity Press, 1959), Reprinted in 1971, 
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6. Consider the following example. Suppose tiiat two carriers compete over most of a 

route, but one carrier has a bottleneck for some part of it, and that the second canier could 

construct the remaining portion of the route bypassing the bottleneck portion, if the charges by 

the integrated carrier were high enough. In this case, economic theory predicts—contrary to die 

pure one-lump theory—that the bottleneck canier would not be able to extract all tiie potential 

monopoly profits on the whole route, because if it tried to do so, the competing carrier would 

find it profitable to construct tiie remaining portion. I'he monopoly power of the bottleneck 

carrier would be at least partially constrained.̂  Note that it would still appear to have a 

bottleneck, because the competing carrier would not actually construct the additional portion: 

merely die implied tiireat of such construction would constrain prices. 

7. Now suppose diat the bottleneck carrier end tiie competing carrier merge, tiiereby 

eliminating the competitive tiircat to its bottieneck monopoly. It will now be able to charge tiie 

full monopoly price, since a credible tiireat to construct an altemative would no longer exist. A 

simple analogous case would be if Delta Airlines owned the only bus roule between National 

Airport and downtown DC; it wouid not be able to capture all the monopoly profits available on 

the Washington-New York shuttle, on which it competes witii USAirways, because if it tried to 

do so USAirways could easily set up its own competing bus service. If Delta and USAirways 

merged, however, tiie merged carrier might well be able to capture monopoly profits, because 

such a merger would have unified tiie two major competitors in the offe,*- of shuttie airline service 

and because there were no monopoly profits to be had from the apparentiy bottieneck bus 

service. So in tiiis case, the merger would increase the effective monopoly power, would 

increase prices and nsduce welfare, contrary to the predictions ofthe simple one-lump theory— 

not because the tiieory as fomiulated is incorrect, but because die monopoly power that it takes 

as given has been enhanceo by its merger with a potential competitor. Observe its inherent 

assumption that the degree of monopoly power conveyed by control ofthe bottieneck facility is 

' A mark«t that appears to be a rnono,vily, but where prices are in fact constrained by the threat of entry, is known 
u ujiilcsuible inai-kct. Sec W,J. Daumol, J C, Panzer and R,D, Willig, Contestable Marlceu andth« Theory of 

Industry Structure,'Keiu'York: Haxcourt Brace Jovanovitch. ;9S2. 
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given and not subject to enhancement or reinforcement against challenge by a merger of its 

possessor and a potential challenger. 

8. Another of the assumptiors tiiat may well be violated iu practice is tiial carriers liavc 

similar perceptions ofthe regulatory constraints to which tiiey are likely to be subject and hence 

of tiieir actual degree of monopoly power. If caniers have different beliefs about applicable 

regulation, tiien they will hav.- correspondingly diflferent beliefs about the level ofthe profit-

maximizing price. As a result, a merger could lead to price increases if tiie acquiring canier 

believes tiiat tiie acquired camer was rot in fact charging tiie profit-maximizing pnce because it 

had an inconect perception of tiic applicable regulatory constraint; or because of d:fcrcnces in 

tiieir perceptions ol tiie relevant long- and short-terai elasticities of demand, 

9. In practice, of course, tiie stylized assumptions necessary to fonnulate an elegant 

economic tiieory never hold entirely; and certainly it cannot possibly be the case tiiat aU tiie 

assumptions set out above are completely fulfil'ed in tiie merger at issue. What matters is 

whetiier tiiey are sufficientiy close to being viiid to ensure tiiat prices after tiie meiger will 

behave more or icss as tiie pure one-lump theory predicts, or whetiier ti.:v will behave 

differently, as would be predicted iflhe assumptir->s are in fact ratiier far from tiie trutii. In order 

to assess tiiese possibihties, we wish to pose two empirical questions, which can only be 

answered with real data from U.S. railroads, 

10. The first question is whetiier in practice prices paid by shippers are higher when a 

bottleneck is "bigger." That is, consider two identical routes; on tiie first, a single railroad has a 

monopoly aiong tiie vdiole route, on tiic second, a single railroad has monopoly control over a 

short stretch, such as tiie spur line r.t the destination, but tiiere is competition over the rest of tiie 

route. Otiier tilings being equal arc prices higher in tiie first case? In order to answer tiiis 

question empirically, we read tiie recenl STB and Court of Appeals Decisions as requiring a 

sample of prices for a sufficient number of routes to perfonn a statistical analysis. These 

Decisions note tiiat in practice it is not the case tiiat otiier tilings are equal among routes, and 

therefore we need to control statisncally for otiier factors that might influence prices. The size of 

the sample therefore needs to be large enough so Jiat this analysis is statistically reliable. While 
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it is very difficult to assess in advance precisely how large such a sample need be, statisticians 

generally regard sample sizes of less tiian 30 as "small" and hence likely to be of uncertain or 

questionable reliability. 

11. The second question is wrhetiier when a merger results in a diminution of competition 

on part ofa route where a bottleneck already exists—in otiier words moving a route ftom tiie 

second category described above to the first-^o prices nse? In order to answer tins question 

empirically, wc need a sample of prices before and after mergers that have had tins effea. 

12. Recent decisions relevant lo ti-'s case have made the need for soundly based 

statistical analysis very plain. The STB has made it clear that it does not accept shipper-specific 

evidence rebutting tiic one-lump tiieory in a merger proceeding as sufficient to reject it,* and tiie 

Court of Appeals has affirmed tins decision. Indeed, tiie Court's decision makes it quite clear 

why a statistical analysis is necessary: 

The lore of classic economics metiiodology says tiiat a tiieory is to be rerjecicd "if 
its predictions are contradicted ('frequentiy' or more often tiian prediction.̂  from 
an alternative hypotivesis)". Milton Friedman, Essays in Positive Economics 9 
(1953). Here petitioners offer no alternative hypothesis and tiieir efforts to 
contradict the one-lump tiieory are confounded by tiie multiplicity of real worid 
variables. The presence or absence of origin competition cannot be isolated from 
conditions such as a decline in demand for Powder River Basin coal. 

Tn effect, tiie Court rejected an analysis on the basis that the sample size (six utilities) was 

too small to control for otiier factors tiiat influence prices. 

13 We understand that tiie data request authorized by ALJ Leventiial covers only 8 

routes. This is probably not adequate to resolve tiie furst question, since tiie number of routes 

' BurlinHlun Norths n Inc a, d DurUgton Ncrthcrn Ra.lroad Company-Control a»d Merger-Santa Fe Pacific 
Corporation and the Atchison. Topeka and Soma Fe Kaiiway Company, ICC Finance Docket No, 32549. August 
23. 1995 

' Western Resources Inc. Petitioner v Surfoce Trarviportation Board and United Stares of America. Respondtnii. 
Santa Fe Pacific Corporation etal. /«tervc«o«, U.S, Court of Appeals for the District of Columbia Cffcuii, 109 
F,3d 782, 1997, 

JUL-22-19S7 09:14 2123454649 96^ P. 07 



JL'L-22-97 T'JE 08:05 NERA FAX NO. 2123454649 ?. 08 

-7-

covered at any one time is most unlikely to be sufficient to Fovide a statistically reliable sample. 

It may be very difficult to conttol for otiier factors tiiat affect prices. Any statistical analysis 

based on such a small sample would be open to attack since it could be argued tiiat such factors 

had not been propcriy controlled for. 

14 The data request autiiorized by ALJ Leventhal is likely to be useful in answering tiie 

second question, since it covers tiie time period immediately sunounding several large railroad 

mergers. Again, however, tiie coverage of only eight routes would in all likelihood be criticized. 

To defend tiie analysis in tiie light ofthe above Decisions, tiie data provided should cover all 

routes served by tiie merging carriers before and after a merger, enabling us to better control for 

other fectors tiiat might lead to changes in prices. 

15, It is particularly important tiiat tiie data provided be susceptible of reliable statistical 

analysis given tiie burden imposed by tiiese Decisions on Mr. McBride's clients to show tiiat in 

practice tiic predictions of tiie pure one-lump tiieory are unlikely to be correct. We do not wish 

to argue tiiat the data request autiiorized would not provide useful infonnation. Even one or two 

cases where a clear connertion could be shown between a merger ofthe type described above 

and a change (or absence ofa change) in prices would be at least suggestive. However, tiie data 

originally requested vnll enable us to meet precisely tiie tests specified by tiie Court. It will show 

if tiie predictions ofthe pure one-lump theory are contradicted "frequently." in a statistically 

meaningful sense. It will assist us in formulating alternative hypotiieses (for example, whetiier 

the "contestability" ofa bottleneck influences tiie extent to which a carrier can extiract monopoly 

rents). And it will enable us to isolate the effect of tiie presence or absence of origin 

competition, by controlling for other fectors (such as tiic demand for coal). We tiierefore believe 

tiiat the comprehensive data requested of applicants by McBride on July 3,1997 on behalf of 

Atiantic City Electric Company, SLSl is needed to surmount tiie hurdles set out above and to 

provide relevant and reliable economjc evidence. 

FLRTHER AFFIANTS SAITH NOT. 
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Alfred E. Kahn 

Subscribed and swom to before mc tins day of July, 1997 

(KAA/^-^Q 

Notary Public \ 

My Commission expires. 

OELORESS HARINQ 
Notary Public. Stata ot Naw Yorti 

No 4766345 
Qualified in Tomokir>s Countv ifo 

Commisaion Enpiras Juna 30. \9.JUL 
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Frederick C. Dunbar 

Subscribed and swom to before me tins <A/ day of July, 1997. 

Notary Public 

My Commission expires. 

ELEANOR FORT SHIKE 
Notary PuDiic, State of Naw Vorti 

No 31-8974420 
Qualifiea in New York County 

Commiasion Ejipires Marcn 30.199t 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

State of New York 

County of Tompkins 

ss. (for Dr jCahn) 

State of New York 

County of Westchester 
ss. (for Dr. Dunbar) 

JOINT AFFTOAVrr OF ALFRED E. KAHN 
AND FREDERICK C. DUNBAR 

Alfred E. Kahn and Frederick C. Dunbar, being duly swom, depose and say: 

1. Our names arc Alfred E. Kahn and Frederick C. Dunbar. We are Special Consultant 

and Senior Vice President of National Economic Research Associates, Inc. (NERA), 

respectively, a nationally known economic consulting finn. Each of us has been a witiiess in 

numerous proceedings before the Interstate Commerce Commission ("ICC") and Surface 

Transportation Board ("STB") over tiic years. These proceedings are listed in our attached 

resumes as part of our qualifications. Most notably for current purposes. Dr. Kahn recently 

testified for several shippers in tiie so-called "bottleneck" proceedings (Central Power A Light 

Co. V. Soutiiem Pacific Transportation Co.. et al., Docket No. 41242, etal. served December 31. 

1996). Dr. Kahn also submitted a recent statement, in conjunction witii a study prepared by 

anotiier of his colleagues at NERA. Professor Jerome E. Hass. criticizing tiie STB's railroad 

"revenue adequacy" standards. Dr. Kahn is tiie autiior of tiie treatise The Economics of 

Regulation, which is relied on by most regulatiiry agencies. 
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2 We have been ..ked by several of tiie clients represented by Mr. Michael F. McBride 

to analyze whetiier tiie acquisition of Connul assets by CSX and Norfolk Southem wiU leave 

captive shippers less protected fiom monopoly pricing by tiie railroads. Among the concems we 

have is whetiier acquisition accounting wUl allow tiie railroads to evade rate pn,tection afforded 

shippers by tiie Staggers Act More generally, it is commonplace in almost every merger to 

question whetiier tiie acquisition premium over market price (such as tite one paid for Conrail's 

shares by CSX and Norfolk Soutiiem) reflect, in part, tiie expectotion of an increased ri,Uity of 

tiie railroads to extract monopoly profits from traffic over which tiiey have market power. 

3. We have been asked specificaUy to consider whetiier tiie possibility tiiat shippers may 

be subject to higher rates or poorer service after tiie merge is precluded by tiie "one lump" 

tiieory-and whetiier tiie tiieoty accunttely describes railroad pricing behavior. The tiieory 

appUes to a situation where a shipper use, a rail mute at least one link of which ia a bottleneck. 

(TypicaUy. tiie bottleneck camer serves tiie receiver al tiie destination, but it may reside 

anywhere else-al an origin ur a bridge link-according to tiie theory.) Under tiiese 

cin̂ umsumces. tiie one lump tiieory posits tiiat tiie bottleneck carrier captures all tiie monopoly 

rents tiiat are available, subject ti, regulatory restraints, if any. It foUows from tiiis tiieory tiiat a 

railroad merger among carrien participating in a shipment where tiiere is a bottieneck carrier wiU 

not result in increased rates, because tiie shippers would already be charged tiie maximum price 

tiiat a ration, pnjfit maximizing monopolist would charge. 

4. In assisting Mr. McBride and his colleagues witii tiie discovery request in tiiis manner 

we were mindful of tiie foUowing. 

a. Tliere is considerable dispute among industry participantij over tiie v a l i ^ of tiiis 
tiieoiy-witii captive shippers believing it is not valid while radroads assert 
otiierwise. Nonetiieless, tiie ICC does not accept shipper-specific evidence 

4 
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rebutting tiie tiieory in a merger proceeding as sufficient to reject it,' and tiie 
Court of Appeals has affirmed tiiis decision, 

b At tiie present time thei. is no empirical support, of which we are a v ^ ^ r tiie 
Seol^.^ficidly. it hM never been validated witii nulmad data m a peer-
reviewed study. 

c Nonetiieless, tiie tiieory dflfiS lc«» to hypotiieses tiiat can be testetj. but ^ V ^ ^ 
i i u now in possessiô of the railmad,, ^ ^ ' ' ^ ' ^ ' ^ : : f ^ ; : ^ ' ^ J ^ * 
"eory appem to be tiie only way which intervener, can satisfy tiieir pmcedur.1 

burden in this matter. 

5. To provide relevant and reUable economic evidence regarding tiie railroads' and 

STB', tiieory of rate setting. «id to d«nonstrate tiie need (if «iy) for protective conditions fcr 

ahippen if tiie tiieory is rejected, requires tiie comprehensive data t«iuested of applic«it8 by Mr. 

McBride on July 3. i997onbehalfof Atiwtic Qty Electric Comp«iy.cuL Anytiiingleaa 

would not meet tiic requiremems aet by tiie STB and tiie courta. 

FURTHER AFFIANTS SAITH NOT. 

Subscribed aad swom to before me tiiii day of July, 1997. 

Notarj PuWic ON«WM tMnorao 

My Commission eiqpiiei C l i * ^ V . 
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Subscribed and swom to before me tiiis JjfJfi. day of July. 1997. 

Notary Public 

My Commission expires 

DORIS LGULOHA 
Notary Public, State of New York 

No. 4640365 Qual. in Nassau Couaty 
Cert. Filed ir) New York CounJ 

Commission Expires '0/1//?/ 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

HNANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

State of Virginia 

City of Alexandria 
)ss. 
) 

AFFlDAVrr OF THOMAS D. CROWLEY 

Thomas D. Crowley, being duly swom. deposes and says: 

1. My name is Thomas D. Crowley. I am President of L. E. Peabody & Associates, Inc., 

a transporution and economic consulting firm located in Alexandria, Virginia. My firm and I 

consult for a wide range of shippers and others in the transportanon industry, with a particular 

speciality in advising and consititing for shippers who move commodities by raU. I have been 

involved in most of tiie major rail-related matters before the Surface Transportation Board and 

lis predecessor, tiie Interstate Commerce Commission, for over 26 years. Most recentiy, I was 

a wiuiess for numerous shippers in tiie Buriington Nortiicrn/Sanu Fe merger and in tiic Ur:ion 

Pacific/Soutiicm Pacific merger, and I was a witness in tiie recent "bottieneck" proceedings. 

I am tiie same Thomas D. Crowley tiiai submitted an affidavit on July 14, 1997 supporting tiie 

"Morion of American Electric Power Service Corporation, Atiantic City Electric Company. 
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Dehnarva Power & Light Company, And The Ohio Valley Coal Company To compel Responses 

To Discovery" (".\CE, gul. 5"). I also attended tiie hearing before Judge Leventiial on July 

16, 1997 where he addressed ACE. sLal. 5. 

2. In order to determine if Conrail, CSX and/Norfolk Soutiiem set rates based on tiie so 

caUed "one lump" Uieoiy. I. along witii Drs. Kahn and Dunbar of NERA, assisted counsel in 

drafting three document requests and six intenogatories. The tiiree documenl requests were 

addressed in Judge Levemhal's July 18, 1997 Decision No. 11 in diis proceeding wherein he 

ordered tiie involved raihroads to provide only a subset of tiie requested and required 

infoimation. 

3. In tiie tiiree document requests, ACE. SL£- asked the NS, CSX and Conrail (collectively 

referred to herein as "Railroads") to provide movement specific dau for tiie 1978-1997 time 

period contained in tiie individual marketing or data processing files of NS, CSX and Conrail 

for coal moving to all destinations tiiat received 100,000 or more tons per year. Through his 

July 18, 1997 decision. Judge Leventiial limited tiie amount of data the railroads have to provide 

in two significant ways as shown t>elow: 



Data Ordered 
Data Requested To Be Produced 

a. Movements to all destinations on NS, a. Movements to only the destinations on 
CSX and Conrail tiiat received 100,000 ConraU of tiie parties involved in tiie 
tons of coal per year. Motion to Compel. 

b. For NS, CSX and Connul, tiie data for b. For NS, tiie dau for each calendar year 
each calendar year 19"'8 tiirough 1997 1980 tiirough 1984 and 1995 ttirough 
year-to-date. 2Q97. 

For CSX. tiie dau for each calendar 
year 1978 tiirough 1982 and 1995 
tiirough 2Q97. 

For ConraU, the dau for each calendar 
year 1988 tiu-ough 1992 and 1995 
tiirough 2Q97. 

Judge Leventiial reasoned tiiai a time line that encompassed two years prior and two years 

subsequent to each RaUroad's last merger or acquisition would be sufficient, i.e., CSX merger 

in 1980, NS merger in 1982 and Connul acquisitions in 1990. 

4. The effect of Judge Levemhal's order is tiwt tiie RaUroads have to supply daU from tiieir 

marketing and data processing files for coal movements to eight (8) destinations, i.e., two 

Atiantic City destinations, two Delmarva destinations, two American Electric Power destinations 

tiiat receive coal from Conrail origins, and two Conrail destinations tiiat purchase coal from The 

Ohio Valley Coal Company. To place tiie eight destinations in perspective, in 1996 126 electi-ic 

utility power plants received 100.000 or more tons of coal at destinations served by NS, CSX 

and Conrail. Of the 126 electric utility power plants. NS delivered coal to 26 power plants, 

CSX delivered coal to 58 power plants, ConraU delivered coal to 28 power plants, and 13 power 



plants were jointly served. Suted differentiy. tiie eight (8) destinations represent 6% of tiie total 

power plants served by three Railroads. 

5. The objective of our analysis and the reason we requested tiie Railroads 1978-1997 

marketing and dau processing dau is to determine if the Railroads involved in the division of 

Ccnrail set rates to maximize net revenue subject to regulatory restraints or if the Railroads 

share the. monopoly rents with *heir customers. In order to test if the railroads set their rates 

to maximize net revenue, both time scries aiid point-in-time analyses have to conducted. The 

time line for the time series analysis lias to be of sufficient length to review each Railroad's 

pricing behavior before and after tiiey merged to forai the existing RaUroads, while testing t\\t 

pricing behavior of tiie otiier railroads serving ttie same markets or geographic area during ttie 

same period. The reason that the non-merging RaUroads' previous behavior has to be reviewed 

for the same time period as ttie merging raUroads is to detemiine how their pricing behavior 

changed as a result of the merger of two or more of their competitors. 

6. The Railroads' pricing behavior at specific points in time also needs to be smdied in 

order to determine if the raUroad customers benefit from upstream competition prior to the 

monopolist extending its monopoly and, if so, is ttiis sharing between customer and monopolist 

likely to be jeopardized by tiie division of Conrail. Contracting between tiie railroads and its 

customers plays a key role in this point-in-timc study because of its limiting effecl on the number 

of possible observations. For example, if Conrail is the bottleneck raUroad serving Utility A, 

and Utility A and Conrail enter into a long term transporution contract to serve the destination 

for only the Conrail ponion of the through movement, the pricing behavior and rationale of 

Conrail at the point in time tiie contract is executed is exti-cmely important. At that same point 
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m time ttie pricing behavior and rationale of ttie raUroads moving over altemate routes ttut could 

connect witti Conrail requires smdy. In addition, ttie pricing behavior of ttie ottier competirs 

raUroads over tiie longer Ume horizon associated witii tiie Utility A/Conrail contract is also 

extremely important. By limiting ttie time Une and number of destinations, ttie number of 

available observations to test whettier or not ttie raUroads pricing behavior foUows ttie one-lump 

theory wUl be severely cmtaUed. 

7. Judge Leventiial's July 18. 1997 decision has effectively eliminated a specific point-in-

lime review of ttie ttiree Railroads pricing behavior because ttie only time period ttiat we will 

receive aU ttiree railroads dau is for 1995 ttirough 2Q97. This decision also has effectively 

eliminated time series analysis 'oecause the dau to be produced is limited to eight destinations 

and only a portion of the tot?l time line, and the time line is not the same for <»ach railroad. 

8. Finally, in ttie RurUngton Northem/Sanu Fe merger proceeding, a number of electiic 

utilities presented evide ice demonstrating ttiat ttie raUroads did not set tiieir rates to maximize 

net revenue and tiiat ttie shippers ttwrefore benefited from origin competition. 

The Intersute Commerce Coinmission ("ICC") rejected ttie evidence presented by ttie 

electric utilities because it was luniied and also because it could have been constined as 

cor.sisr.<;ni witti ttic tiieory ttiat tht raUroads set ttieir rates to maximize net revenue. This logic 

was upheld by tiie United Sutes Court of Appeals. Disti-ict of Columbia Circuit in a March 28, 

1997 decision. 

The ICC's decision shows tiiat limited simation-specific evidence m:y not be sufficient to 

fesi whether or not tiic railroads set rates to maximize net revenue. However. Judge Leventiial 



only ordered Applicants to provide ACE, £ial- with simation-specific dau and then limited ttie 

time period associated with the simation-specific dau. Accordingly, what he ordered Applicants 

to provide may not be sufficient to test the applicability of the theoiy to the actual rate-:etting 

practices of the Applicant RaUroads in this proceeding. 

FURTHER AFFIANT SAITH NOT, - ' - ^ ^ 

Thomas D. Crowley / ley 

ibed and swom to before mc tt: ̂ ^/ day of July. 1997. 

Notary Public 

My Commission expires _ 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

Sute of Virginia ) 
) ss. 

City of Alexandria ) 

AFFIDAVIT OF THOMAS D. CROWLEY 

Thomas D. Crowley, being duly swom, deposes and says. 

] My name is Thomas D. Crowley. I am President of L. E. Peabody & Associates, 

Inc., a transporution and economic consulting fum located in Alexandria, Virginia. My firm 

and I consult for a wide range of shippers and others in ttie transporution industry, with a 

particular speciality in advising and consulting for shippers who move commodities by rail. I 

have been involved in most of the major rail-related matters before the Surface Transp -̂rution 

Board and its predecessor, tiie Intersute Commerce Commission, for over 26 years. Most 

notably with respect to the pending discovery dispute, I was a witness for numerous shippers in 

the Burlington Nortiiem/Sanu Fe merger and in tiie Union Pacific/Soutiiem Pacific merger and 

I was a witness in tiie recent "bottleneck" proceedings. A more complete description of my 

qualifications is set forth in Exhibit No. 1 to this Affidavit. 

2. I have been reuined by LeBoeuf. Lamb, Greene & MacRae. L.L.P. to support Mr. 

Michael F. McBride in his represenution of several shippers in this proceeding. Among tiie 

assignments I have been given in suppon of Mr. McBride's represenution of tiiose' clients, is 



to assist hrni in developing evidence necessary to suppon tiie expected testimony of Professor 

Alfred E. Kahn. Roben Julius Thome Professor Emerims at Cornell University and a principal 

in .NERA. and his colleague at NER.\, Dr. Frederick C. Dunbar. 

3. Among tiie subjects that Drs. Kahn and Dunbar are expected to address is the issue 

of tiie acquisition price paid for Conrail by CSX and Norfolk Soutiiem and whetiier protective 

conditions for coal and other shippers are appropriate. 

4. One issue to be explored is whether conditions should be imposed to protect shippers 

served by a "bottleneck" carrier from competitive harm caused by the acquisition of, and control 

of, Conrail. After consulution with Mr. McBride, I assisted him in developing discovery 

requests that would elicit information necessary to explore this issue. Specifically, the discovery 

requests seek information to determine the rate-setting practices of the Applicant railroads and 

whether the Applicants in fact set rates in accordaiKe with the so-called "one lump" theory. 

Briefly, the "one lump" theory ussumes that shippers whose rail service is dependent on a 

"bottleneck" carrier at origin or (more typically) at tiie destination are subject to monopoly 

pricing by the "bottieneck" carrier. The shipper is assumed to be charged a through rate that 

maximizes the net revenue for the traffic, subject to regulatory limits, witii the destination carrier 

(in tiie typical case) forcing tiie origin carrier to take tiie lowest division of the through rate for 

its segment of the movement. 
) 

5. Based on tiie "one lump" tiieory. tiie ICC and STB have assumed in prior railroad 

merger and control proceedings tiiat tiie merger or control transaction at issue will not harm tiie 

shippers in the circumstances described in paragraph 4 because they already are being charged 

the maximum rate, subject to regulatory limits, that they could be charged. 

6. I and many shippers do not believe that railroads set rates in accordance with the 

"one lump" tiieorv'. and specifically tiie clients represented by Mr. McBride are apprehensive 



about tiie possibility of rate increases as a result of tiie acquisition of Conrail. At tiie same tune, 

the ICC and the STB have erected a formidable hurdle to overcoming the assumption that I'̂ e 

"one lump" tiieory is being foilov .d, and tiie U. S. Coun of Appeals for the District of 

Columbia Circuit has upheld tiie ICC's use of tiiat tiieory in permitting tiie merger of tiie 

Burlington Nonhem/Santa Fe. In that case, tiie ICC did not accept limited, shipper-specific 

evidence that the 'one lump" theory was not tiie basis for rate setting, finding it insufficientiy 

comprehensive to rebut the theory, and the Coun of Appeals seemed to require evidence that 

frequently departs from the theory. 

7 Accordingly, I and Drs. Kahn and Dunbar have concluded that, in order to test 

whether the "one lump" theory accurately describes the rate-sening practices of the Applicants, 

and to demonstrate the need for protective conditions for shippers if it does not, railroad-wide, 

comprehensive evidence of the Applicants' rate-sening practices is needed to meet the sundards 

previously set by the ICC and STB to overcome that theory. In my judgement, the discovery 

requests sent to Applicants by Mr. McBhdt on July 3, 1997 on behalf of Atiantic City Electric 

Company, et al. are absolutely essential for Drs. Kahn and Dunbar and me to test whether the 

Applicants' rate-setting practices conform in reality to the "one lump" theory. 

FURTHER AFFIANT SAITH NOT 

Swom fo and subscribed before me this _ day of July. 1997 

Noury Public 
My tooaisan l9im Ibicl) 31.200!) 

My Commission expires . 



STB FD 33388 7-22-97 D 180740 



TElEFAX 
(Sl.S) 244-8258 

LAW OFFICES 
of 

T. SCOTT BANNISTCR AND ASSOCIATES 
ATTORNEY AND COUNSELOR AT LAW 

! 300 DES MOINES BUILDING 
405 - SIXTH AVENUE 

DES MOINES, IOWA 50309 

TELEPHONE: 
(515)244^177 
(515)244-8877 

July 17, 1997 

Mr. Vernon A. Williams 
Offine of the Secretary - Case Control Branch 
At tn : STB Finance Docket No. 33388 
Surface Transportation Board 
1925 - "K" Street, N.W. 
Washington, D.C. 20423-0001 

Re; CSX Corporation and CSX Transportation, Inc. 
Norfolk Southern Corporation and 
Norfolk Southern Railway Company 
- - Control and Operating Leases/Agreements--
Conrail Inc. and Consolidated Rail Corporation 

Dear Mr. Williams: 

Finance Docket No. 33388 

Enclosed for f i l ing in the above-referenced proceeding are the original and 2J 
copies of Iowa Interstate Railroad, L td . Notice of Intent to Participate with a 
Certificate of Service as required attached thereto. 

Your attention to this matter is appreciated. 

Sincerely, 

TSB/hjw 
CC: Frederic W. Yocum, Jr. 

Douglas H. Christy 

1029/l/CORIl/46b22 

—mr^m 
Otfica ot tha Secretary 

'.1111.2 3 1997! 

Public Record 



BEFORE THE 

SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY - CONTROL AND 
OPERATING LEASES/AGREEMENTS - CONRAIL INC. AND CONSOLIDATED RAIL 

CORPORATION 

IOWA INTERSTATE RAILRO.\D, LTD. 
NOTICE OF INTENT TO PARTICIPATE 

Iowa I n t e r s t a t e Railroad, Ltd. ("IAIS"), a Class I I regional 
r r i l r o a d common c a r r i e r , submits t h i s Notice of In t e n t t o 
Par t i c i p a t e as i t s int e r e s t s may appear i n the above-captioned 
proceeding pursuant to Decision No. 6 of the Board served on May 
30, 1Q97 (the "Decision"). 

For purposes of the Board's service l i s t i n this, proceeding 
IAIS requests that the following address be used: 

Iowa I n t e r s t a t e Railroad,Ltd. 
Attn: T. Scott Bannister, Secretary and General Counsel 

1300 Des Moines Building 
405 - Sixth Avenue 
Des Moines, IA 50309 
(Telephone: 515-24 4-8877) 
(Telefax: 515-244-8258) 

A C e r t i f i c a t e of Service as required by the Decision i s 
attached hereto. 

Dated: July 17, 1997 

n = = ^FTfFRED 
OHicft of the Secrotary 

'.III! 2 3 1997 

r-—I Pan of 
[ 5 J public Racord i 

T, Scoti 
Secretary and General Counsel 
Iowa I n t e r s t a t e Railro-.d, Ltd. 
1300 Des Moines Buildiag 
405 - Sixth Avenue 
Des Moines, IA 50309 



CERTIFICATE OF SERVICE 

I , T. Scott Bannister, hereby cer':ify that a copy of the 
foregoing document has been served on the applicants' 
representatives and Administrative Law Judge Jacob Leventhal, by 
f i r s t class U.S. mail, postage prepaid or by other more expeditious 
means on this 17th day of July, 1997, as follows: 

Administrative Law Judge Jacob Leventhal 
Federal Energy Regulatory Commission 
888 F i r s t Street, N.E. 
Suite 11 F 
Washington, D.C. 20426 

Dennis G. Lyons 
Arnold & Port3r 
555 - 12th Street, N.W. 
Washington, D.C. 20004-1202 

Richard A. Allen 
Zuckert, Scoutt & Rasenberger, L.L.P. 
Suite 600 
888 - 17th Street, N.W. 
Washington, D.C. 20006-3939 

Paul A. Cunningham 
Hawkins Cunningham 
Suite 600 
1300 - 19th Street, N.W. 
Washington, D.C. 20036 

T. Scott^^BaAnister 

01029/1/46523 
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KARL MORELL 

B A L L ' J A N I K I.LP 

A T T O R N I i Y S 

I4r,.-, I - .Sii«.i:i. NW. b l m 225 
W.vstliNr.TON, D C. 200a5 

Tl-uaiM)Ni: 202-<i3»-3.307 
PACSIMII I 202-783-094, 

July 23, 1997 

kinorell@bjHp.coin 

VIA HAND DELIVERY 

The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street. N.W., Suite 600 
Washington. DC 20423-0001 

Re: CSX CORPORATION AND CSX TRANSPORTA-^ ION INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN 
RAILWAY COMPANY --CONTROL AND OPERATING 
LEASES/AGREEMENTS- CONRAIL INC. AND CONSOLIDATED 
RAIL CORPORATION f j-^ ^ 5 3 ^ 0 

Dear Secretary Williams: 

Enclosea for filing in the above-captioned matter are th.; original and twenty tive 
(25) copies ofthe Notice of Intent to Participate of the Ann Arbor Railroad. 

messenger. 

Please time and date stamp the extra copy ofthe pleading and return it with our 

If you have any questions, please contact me. 

0«ice ot tho Secrotary 

JUI 2 4 IW 
Part o! 
Public R9c.ord 

Sincerely yours. 
/ 

i^mn \NO. t)f«:(i()N W.A.smN(iToN. 1>.C SAUA!, OHr(K»N 



ORIGINAL (rc'-7 rr 
AA-l 

BEFORE THE 

SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 33388 

CSX CORPORAI iON AND CSX TRANSPORTATION INC 
NORFOLK SOU I HERN CORPORAIION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

NOTICE OF INTENT TO PARTICIPATE 

Please enter the appearance of the undersigned on behalf of the Ann Arbor Railroad 

("AA"), which intends lo participate and become a party of record in this proceeding. Service 

of all documents filed in this is proceeding should be made upon the undersigned. 

Respectfully submitted. 

Otlica o< tt's Secretary 

JUL 2 4 1997 
j - : ^ Partcf 
[_5j public_Rftcord____ 

Karl Morell 
Of Counsel 
Ball Janik LLP 
Suite 225 
1455 F Street, N.W. 
Washington, D.C. 20005 
(202) 466-6530 

Attomeys for: 
ANN ARBOR RAILROAD 

Dated: July 23, 1997 



CERTIFICATE OF SERVICE 

I hereby certify that on this 23rd day of July, 1997. I caused a copy of the foregoing 

Notice of Iniv :o Participate to be served by first class mail, postage prepaid, on the 

following parties: 

JAMES C. BISHOP, JR. MARK G. ARON 
WILLIAM C. WOOLDRIDGE PETER J. SHUDTZ 
JAMES L. HOWE, III CSX Coiporation 
ROBERT J. COONEY Onv James Center 
GEORGE A. ASPATORE 902 East Cary Street 
Norfolk .Southern Corporation Richmond, VA 23129 
Three Commerical Place 
Norfolk, VA 23510-9241 

RICHARD A. ALLEN P. MICHAEL GIFTOS 
JAMES. A. CALDERWOOD PAUL R. HITCHCOCK 
ANDREW R. PLUMP CSX Transportation, Inc. 
JOHN V. EDWARDS 500 Water Street 
Zuckert, Scoutt & Rasenberger, L.L.P. Speed Code J-120 
888 Seventeenth Street, N.W. Jacksonville, FL 32202 
Suite 600 
Washington, D.C. 20006-3939 

JOHN M. NANNES DENNIS G. LYONS 
SCOT B. HUTCHINS RICHARD L. ROSEN 
Skadden. Arps, Slate, Meahger & Fiom LLP PAUL T. DENIS 
1440 New York Avenue, N.W. Arnold & Porter 
Washington, D.C. 20005-2111 555 12th Street, N.W. Washington, D.C. 20005-2111 

Washington, D.C. 20004-1202 

SAMUEL M. SIPE, JR. TIMOTHY T. OTOOLE 
TIMOTHY M. WALSH CONSTANCE L. ABRAMS 
Sieptoe & Johnson LLP Consolidated Rail Corporation 
1330 Connecticut Avenue Two Commerce Square 
Washmgton, D.C. 20036-1795 2001 Market Street Washmgton, D.C. 20036-1795 

Philadelphia, PA 19103 

2 



PAUL A. CUNNINGHAM 
Harkings Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, D.C. 20036 

Karl Morell 
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Aa 00, CLC 

TRANSPORTATION • COMMUNICATIONS 
INTERNATIONAL UNION 

LEGAL DEPARTMENT 

ROBERTA. SCARDELLETTI 
.'"re- -ii:c~.^ ^ ef.le-: 

MITCHELL IVI. KRAUS 
General Course-

LARRY R. PRUDEN 
Assislari Geneia- Counsel 

July 15, 1997 

Mr. Vernon A. Williams, Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423-0001 

Re: Finance Docket No. 3338d 

Dear Mr. Williams: 

The Transportation-Communications Int e r n a t i o n a l Union ("TCU"), 
through i t s undersigned counsel, hereby f i l e s an o r i g i n a l and 
twency-five copies of i t s notice of i t s intent to p a r t i c i p a t e i n 
the above-ref erenced case as a party of record. Service of a l l 
documents upon TCU may be made to the undersigned counsel, who 
previously entered an appearance. 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Very t r u l y yours. 

M i t c h e l l M. Kraus 
General Counsel 

MMK:fm 

Enclosures 
TNTE^ES 

Otiic* ot tho Secretary 

-.Illl 2 3 1997' 
Part o! 
Public RcK-xr̂ i 

3 Research Place • Rockville, MD 20850 • (507^ 94S-4910 • FAX (30V 330-7662 



. 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t copies of the f o r e g o i n g were 
15th day of J u l y , 1997, v i a f i r s t - c l a s s m a i l , postage 
the f o l l o w i n g : 

m a i l e d t h i s 
p r e p a i d , t o 

Mr. Jacob Leventhal 
A d m i n i s t r a t i v e Law Judge 
Federal Energy Regulatory Commission 
888 F i r s t S t r e e t , NE, Su i t e I I F 
Washington, DC 20426 

James C. Bishop, J r . , Esquire 
N o r f o l k Southern Corporation 
Three Commercial Place 
N o r f o l k , VA 23510-9241 

Br' ce B. Wilson, Esquire 
Constance L. Abrams, Esquire 
Consolidated R a i l Corp. 
Two Commerce Square 
2001 Market S t r e e t 
P h i l a d e l p h i a , PA 19103 

Mark G. Aron, Esquire 
Peter J. Shudtz, Esquire 
CSX Corporation 
902 East Cary S t r e e t 
Richmond, VA 23129 

Richard A. A l l e n , Esquire 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 - 17th S t r e e t , NW, Su i t e 600 
Washington, DC 20006-3939 

John M. Nannes, Esquire 
Scot B. Hutchins, Esquire 
Skadden, Arps, S l a t e , 
Meagher & Fiom LLP 

14 4 0 New York Avenue, NW 
Washington, DC 20005-2111 

P. Michael G i f t o s , Esquire 
Paul R. Hitchcock, Esquire 
CSX T r a n s p o r t a t i o n , Inc. 
500 Water S t r e e t 
Speed Code J-120 
J a c k s o n v i l l e , FL 32202 

Dennis G. Lyons, Esquire 
A r n o l d & Porter 
555 - 12th s t r e e t , NW 
Washington, DC 20004-1202 



Samuel M. Sipe, J r . , Esquire 
Timothy M. Walsh, Esquire 
Steptoe Sc Johnson LLP 
1330 Connecticut Avenue 
Washington, DC 20036-1795 

Timothy T. O'Toole, Esquire 
Constance L. Abrams, Esquire 
Consolidated R a i l Corporation 
2001 Market S t r e e t 
P h i l a d e l p h i a , PA 19103 

Paul A. Cunningham, Esquire 
Harkins Cunningham 
1300 - 19th S t r e e t , NW, Suite 600 
Washington, DC 20036 

Richard A. Edelman, Esquire 
Highsaw, Mahoney & Clarke, P.C. 
1050 - 17th S t r e e t , NW, Suite 210 
Washington, DC 20036 

C l i n t o n J. M i l l e r , I I I , Esquire 
Daniel R. E l l i o t t , I I I , Esquire 
United T r a n s p o r t a t i o n Union 
14600 D e t r o i t Avenue 
Cleveland, OH 44107-4250 

Debra L. W i l l e n , Esquire 
P a t r i c k R. Plummer, Esquire 
G u e r r i e r i , Edmond & Clayman, P.C. 
1331 F S t r e e t , NW 
Washington, DC 20004 

L a r r y W i l l i s , Esquire 
T r a n s p o r t a t i o n Trades Department, AFL-CIO 
400 North C a p i t o l S t r e e t , NW, Ste. 861 
Washington, DC 20001 
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T E R R Y J C O N I O L I O * 

S T E P H E N . * U T H O T 

E N R I Q U E M V A S S A L L O * 

C O N I G L I O & U T H O r F 
A PROFESSIONAL LA^fr COS-P'>«*TION 

n o W E S T O C E A N B O U L E V / R D SUITE C 

LONG B E A C - . CAuirORr.iA 9 0 8 0 2 - 4 6 1 5 

T E L E P M O N C (5621 

TELECOPtER (5621 -135-1976 

E-MA>L can(juidw@aolcom 

•ALSO AOMrTTEO IN TME 
DISTRICT Or COtuMBt* 

•Av-SO AOMITTCO tN 
Ntw YOBH A N D Ttn*5 

July 21, 1997 

VIA FEDERAL EXPRESS 

Secretary Vernon A. Williams 
Office of the Secretary 
Case Control Branch 
Attn: STB Finance Docket No. 33388 
1925 "K" Street N.W. 
Washington, D.C. 20423-0001 

RE: RBTC Re: .Access CSX/NS 
F i l e No.: 2312 

Dear Secretary Williams: 

Enclosed for f i l i n g please f i n d an o r i g i n a l , twenty f i v e (25) 
copies and a 3.5 diskette of The Rail Bridge Terminals (New Jersey) 
Corporation's Notice of In t e n t t o Part i c i p a t e . The Notice of 
Inte n t t o Participate i s saved ot. the disk i n WordPerfect 5.2 and 
Text formacs. 

Please f i l e the enclosed and return a conformed copy t o our 
o f f i c e i n the enclosed self-addressed stamped envelope. 

Regards, 

SMU:lme2 
Enc losures 

Uthoff 

E.ITfOT' 
1 0«1i<» ot tho Secretary 

JUL 2 3 1997 

L5J Public Racord 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CCRPORATION AND NORFOLK 
SOUTHERN RAILWAY CO**'̂  'NY — CONTROL AND 
OPERATING LEASES/AGREEMENTS — CONRAIL, INC. 
AND CONSOLIDATED RAIL CORPORATION 

NOTICE OT* INTENT TO PARTICIPATE 

Please take notice t h a t The Rail-Bridge Terminals (New Jersey) 

Corporation hereby intends t o p a r t i c i p a t e i n STB Finance Docket No. 

33388, including, but not liT^ i t e d the appl i c a t i o n of CSX 

Corporation, CSX Transportation, Inc., Norfolk Southern Corporation 

and Norfolk Southern Railway Company under 49 U.S.C. §11323-25 

seeking the Service Transportation Board's authorization f o r , among 

other things, the ac q u i s i t i o n and control of Conrail, Inc. and 

Consolidated R a i l Corporation. 

The Rail-Bridge Terminals (New Jersey) Corporation may be 

contacted through t h e i r counsel, Stephen M. Uthoff, Coniglio & 

Uthoff, a Professional Law Corporation, 110 West Ocean Boulevard, 

Suite C, Long Beach, C a l i f o r n i a 90802-4615, (562) 491-4644. 

DATED: July 21, 1997 

ENTtRF.D 
Otfic« ol tho Secretary 

JUL 2 31»7 

13 Part of 
Public R£»cord 

Respectfully submitted. 

TEHRY J\,rapmGlACi 
STEPHEN W UTHOFF 
CONIGLIO & UTHOFF 
A Professional Lai; Corporation 
Attorneys f o r The Rail-Bridge 
Terminals (New Jersey) Corporation 
110 West Ocean Boulevard, Suite C 
Long Beach, C a l i f o r n i a 90802-4615 
Telephone: (562) 491-464-i 



DECLARATION RE; REPRESENTATION 

I , Stephen M. Uthoff declare: 

1. That I am an attorney at law duly licensed to practice 

before a l l of the Courts of the State of California and the Surface 

Transportation Board. 

2. Terry J . Coniglio, Stephen M. Uthoff and the firm of 

Coniglio & Uthoff, a Professional Law Corporation have been 

retained to represent The Rail-Bridge Terminals (New Jersey) 

Corporation i^i the above-captioned matter. 

I declare under penalty of perjury under the laws of the 

United States that the foregoing i s true and correct. 

Executed t h i s 21st day of July, 1997 at Long Beach, 

California. 

i ' 
By: Declarant 

/ 



CERTIFICATE OF TRANSMITTAL AND SERVICE 

I hereby certify that I have this day served the foregoing 

document upon: Administrative Law Judge, Jacob Leventhal, Federal 

Energy Regulatory Commission, 888 F i r s t Street, N.E., Suite I I F , 

Washington, D.C. 20426; Dennis G. Lyons, Esq., Arnold & Porter, 555 

12th Street, N.W., Washington, D.C. 20004-1202; Richard A. Allen, 

Esq., Zuckert, Scoutt & Rasenberger, L.L.P., Suite 600, 888 

Seventeenth Street, N.W., Washington, D.C. 20006-3939 and Paul A. 

Cunningham, Esq., Harkins, Cunningham, 1300 Nineteenth Street, N.W. 

Suite 600, Washington, D.C. 20036 by mailing, f i r s t class, postage 

prepaid a copy to each such person. 

I declare under penalty of perjury under the laws of the 

United States that the foregoing i s true and correct. 

Dated at this 21st day of July, 1997 at Long Beach, 

California. 

•EISA M. ELIAKEDIS 
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LAW OFFICES 

F R I T Z R . K A H N . P.C. 
S U I T E 7 5 0 W E S T 

n o o N E W Y O H K A V E N U E . N . W . 

W A S H I N G T O N . D C . 2 0 0 0 5 - 3 0 0 - 4 

( 2 0 2 ) U 7 1 - 8 0 f l 7 

F A X ( e o 2 ) a 7 1 - 0 0 0 0 

ORIGINAL 

J u l y 2 1 , 1997 

n^n. Vernon A. Williams 
Secretary 
Surface Transportation Board 
192.5 K Street, NW {7th f 1 . ) 
Washington, DC 20423-0001 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n STB Finance Docket No. 33388, CSX 
Corp.. et al.--Control and Operating Leases/Agreement--Conrail. 
Inc. , are the o r i g i n a l and twenty-five copies of the Notice of 
Intent to Participate of Martin Marietta Materials, Inc. 

Extra copies of the Notice and of t h i s l e t t e r are enclosed f o r 
you to stamp to acknowledge your receipt of t.hem and to return to 
me i n the enclosed self-addressed, stamped envelope. 

By copy of t h i s l e t t e r , service i s being effected upon counsel 
for each of the applicants and ALJ Leventhal. 

I f you have any question concerning t h i s f i l i n g or i f I 
otherwise can be of assistance, please l e t me know. 

Sincerely yours, 

Fritz/R. Kahn 

enc 
cc: Counsel f o r applicants 

Hon. Jacob Leventhal 
Bruce A. Deerson, Esq. ENiERF:D 

Gf1ic« of tho Secraiary 

'JUl'2 3l997 
Parf of 

i Pub'-".: Rc<-cr'! 



BEFORE THE 
SURFACE TRANSPORTATION BO;iRD 

WASHINGTON, D.C. 20423 

STB Finance Docket No. 33388 

CSX CORPORATION, gt a l . . 

ORIGINAL 
MMM-l 

CONTROL AND OPEFATING LEASES/AGREEMENTS -
CONRAIL, INC., et a l 

NOTICE OF INTENT 
TO PARTICIPATE i 

Martin Marietta Materials, Inc., of Raleigh, NC ("MMM"), 

advises the Board of i t s i n t e n t tc p a r t i c i p a t e i n the proceeding as 

i t s i n t e r e s t s may appear and asks that the appearance of i t s 

attorneys be entered. MMM has selected the acronym "MMM" f o r 

i d e n t i f y i n g such f i l i n g s as i t may make. 

Respectfully submitted, 

MARTIN MARIETTA MATERIALS, INC. 

By i t s attorneys, 

' ENTt-RED 
Ofiice of Iho Secrotary 

•JUI. 2 3 1997 
r r n Part of 

-J J Public R .:cr-) 

Bruce A. Deerson, Esq. 
Vice Pres. & General Counsel 
Martin Marietta Materials, Inc 
P. 0. Box 30013 
Raleigh. NC 27622 

Tel.: {^19) 783-4506 

?ritz/R, Kahn 
F r i ^ R. Kahn, P.C. 
S>KLte 750 West 
.100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 
Dated: July 21, 1997 



CERTIFICATE OF SERVICE 

Copies of the foregoing Notice t h i s day were served by me by 

mailing copies thereof, with f i r s t - c l a s s postage prepaid, to 

counsel f o r each of the Applicants and ALJ Leventhal. 

Dated at Washington, DC, t h i s 21st day of July 1997. 

Kahn 
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K'''igrilsbndgc Dnve 
Hamiljon Ohio »b020 
513 868-4974 Fax: 513 ' 

Rirhard E Keriti 
Transportation Di^triUution Manager—Commeice Regulatory Attairs 
and Organi/rttion'al Imprcvement 
Corporati ' • i- -•- f 0 " !nDjtion 

Champion 

July 2 1 , 1997 

Mr. Vernon A. Williams, Secretary 
Office of the Secretary 
Case Control Branch 
Surface Transportation Board 
1925 K Street N.W. 
Washington, D.C. 20423-0001 

re: Finance Docket No. 33388 CSX Corporation, et. al and Norfolk 
Southern Corporation et. al -- Control and Operating Leases/Agreements--
Consolidated Rai! Corporation et. al 

Dear Mr. Secretary: 

Enclosed for filing in the above referenced proceeding is the original and twenty- five 
copies of the Comments of Champion International Corporation. 

As noted .r\ this document, pursuant to ,ie provisions of 49 CFR § 1180.4 (d id ) , 
Champion International Corporation requests the Board to enter Champion as a party 
of record in Finance Docket No. 33888. In accordance with 49 CFR § 1180.4(a)(2), 
Champion selects the acronym "CIC-x" for identifying all documents it submits in 
this proceeding. 

Also enclosed is a 3.5 inch diskette formatted for WordPerfect 5.0 so that it 
can be converted into WordPerfect 7.0. 

Sincerely, 

Richard E. Kerth 

cc: All Known Parties of Record 

ENTERED 
Office ol the Secretary 

JUL 2 8 1997 

Public Recorr̂  
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BEFORE THE SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND NORFOLK SOUTHERN 

RAILWAY COMPANY 
- CONTROL AND OPERATING LEASES / AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

COMMENTS OF: 

CHAMPION INTERNATIONAL CORPORATION 
101 KNIGHTSBRIDGE DRIVE 

HAMILTON, OHIO 45020 

SUBMITTED BY: RICHARD E. KERTH 
TRANSPORTATION AND DISTRIBUTION MANAGER - COMMERCE, 
REGULATORY AFFAIRS AND ORGANIZATIONAL IMPROVEMENT 

DATE: JULY 2 1 , 1997 

— m t m — 
Office of the Secretary 

Partot 
Public Record 



BEFORE THE SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

VERIFIED STATEMENT OF RICHARD E. KERTH 

On June 16, 1997, CSX Corporation (CSXC), CSX Transportation, Inc. (CSXT), Norfolk 

Southern Corporation (NSC), Norfolk Southern Railway Company(NSR), Conrail Inc.(CRI) and 

Consolidated Rail Corporation 'CRO' filed their primary application seeking Surface 

Transportation Board authorization under 49 U.S.C. 11343-45 for, among other things, (1) the 

acquisition by CSX and NS of control of Conrail, by and through a special purpose liability 

company (LLC) and LLC's wholly owned subsidiary. Green Acquisition Corporation; and, (2) 

the division of assets of Conrail's assets which will continue to be held by Conrail or its 

subsidiaries and operated for Conrail's account and that of its stockholders; (b) certain assets 

which will be subject of long term operating agreements, operating leases or other operating 

arrangements with CSX and NS respectively; and (c) certain assets which will be separately 

owned by CSX and NS. In addition, NS will sell to CSXT a line or railroad formerly owned by 

Conrail and now owned by NS . 

Pursuant to the provisions of 49 C.F.R. § 1180.4 (d)(1). Champion International 

Corporation and its wholly owned subsidiary, Weldwood of Canada, Limited, hereinafter 

referred to as "Champion", respectfully submits its comments, evidentiary submission, and 

asks the Board to enter Champion as a party of record in Finance Docket No. 33388. In 

accordance with 49 C.F.R. § 1180.4 (a)(2), Champion selects the acronym "CIC-x" for 

identifying all documents it submits in this proceeding. 

I. INTRODUCTION 

Champion International Corporation and its wholly owned subsidiary, Weldwood of 

Canada Limited (hereinafter collectively referred to as "Champion") hereby submits Comments 

in this proceeding. The Witness for Champion is Richard E. Kerth, employed as Transportation 

and Distr bution Manager - Commerce, Regulatory Affairs & Organizational Improvement. My 

' CSXC and CSXT are herein referred to collectively as CSX. NSC and NSR are herein referred to 
collectively as NS. CRI and CRC are herein referred to collectively as Conrail. CSX, NS, and Conrail 
are referred to collectively as applicants. 



business address is 101 Knightsbridge Drive, Hamilton, Ohio 45020. I am familiar with 

Champion's facilities and transportation requirements having been employed by Champion for 

nineteen (19) years. I am authorized to represent Champion's interests betore federal and 

state regulatory bodies and I am authorized to present this verified statement on behalf of 

Champion. 

II. Champion International Corporation 

Champion International Corporation is an integrated forest products company. The 

company's operations in the United States, Brazil, and Canada produce paper and pulp, as well 

as lumber, plywood, and wood chips, that are sold throughout the world. One of the largest 

private land owners in the United States, Champion has responsibility for the sustainable 

managemtnt of over 10 million acres of forestlands worldwide which support our 

manufacturing facilities. The company employs 24,400 people worldwide and has the capacity 

to produce 5.2 million tons of paper for business, communiLdfions, commercial printing, 

publications, and newspapers. It also produces annually over 1.3 million tons of market pulp, 

1.1 million board feet of lumber, and 1.2 million square feet of plywood. 

The company's wholly-owned subsidiary, Weldwood of Canada Limited, is a major 

producer of forest products, with logging and manufacturing operations in British Columbia 

and Alberta, Canada. Weldwood operates seven sawmills producing approximately 950 million 

board feet of lumber; iwo plywood mills with a total production of 336 million squar^. feet 

(3/8" basis); and, tw.o pulp mills producing 567,000 short tons per year of bleached softwood 

kraft pulp. In total, these facilities produce the equivalent of 24,000 railcar loads annually of 

which 700 or more are exported annually into markets served by Conrail in the United States. 

Domestically, the company operates 11 pulp and paper mills; 7 wood products 

manufacturing facilities; and 6 DairyPak® plants that produce milk and juice cartons and 

ovenable trays for the fast growing ready-to- serve food market. Champion receives rail 

service exclusively by Conrail at three facilities. Champion's publication papers mill in Deferiet, 

New Vork manufacturers coated and uncoated groundwood publication papers for magazines, 

catalogs, newspaper inserts, and books. DairyPak"* plants located in Olmsted Falls, Ohio and 

Morristown, New Jersey receive inbound movements of bleached paperboard from Champion's 

Waynesville, North Carolina extruder coating plant for conversion into milk and juice cartons. 

In addition to the threj facilities exclusively served by Conrail, Champion is also 

dependent upon Conrail a;; a bridge carrier for transportation of raw materials and supplies 



used at our manufacturing operations located in the northeast United States. Similarly, Conrail 

participates in the transportation of finished products moving from the northeast to our 

customers throughout the United States. Rail service is essential for the movement of 

Champion's finished products and inbound raw materials. Bulk shipments of clay slurry, 

limestone, and coal are transported by rail to Champion's facilities. Rail is also the preferred 

mechod of transportation for Champion's paper shipments due to the size, diameter, and 

quantities shipped daily to our customers. The table belo.v illustrates the extent of Conrail's 

participation in Champion's rail traffic during 1996: 

Conrail's participation in Champion / Weldmood Tratfic (Full year; 1996) 

Champion Locations 1996 Shipments 1996 Tons 

Deferiet, NY (inbound) 1,542 119,295 
Deferiet, NY (outbound) 1,569 112,121 
Morristown, NJ (inbound) 377 28,204 
Olmsted Falls, OH (inbound) 358 27,250 
Bridge Traffic (domestic) 6,986 531,165 
Bridge Traffic (Weldwood origins) 773 53,890 

Total 11,605 871,925 

III. Summary of Champion's Position 

As a general principle, Champion is concerned that large rail mergers, including the 

Burlington Northern Santa Fe^ and the Union Pacific Southern Pacific^ have virtually eliminated 

effective rail-to-rail competition. The only good justification for the lessening of competition is 

where the public truly benefits from operating efficiencies resulting from elimination of 

duplicate facilities and the use of more direct routings. There is also an argument that 

consolidated carriers are finpncially stronger and therefore can offer shippers greater market 

opportunities or more services. 

This proceeding, however, is no. about a lessening of competition as was feared in 

previous mergers of the nation's largest railroads. Since its cieation, Conrail has enjoyed 

extraordinary dominance in the northeast rail marketplace. Post merger, Norfolk Southern and 

2 

Burlington Northern Inc. and Burlingto.T Northern Railroad -Control and Merger- Santa Fe Pacific Corporation and The Atchison, 
Topeka and Santa FP Railway Company, Finance Docket No. 32549 

Union Pacific Corp iratior, Union Pacific Railroad Company, and Missouri Pacific Railroac. Company -Control and Merger -
Southern Pacific Rail Corporation, Southern Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL 
Corp.,, and the Denver Rio Grande Western Railroad Company, Finance Docket No. 3276C, Decision 44 Decided August 6, 1996 



CSX will share Conr&i'.'s markets each having carved out the individual markets they can 

effectively service. Further. Norfolk Southern and CSX jointly will operate Conrail assets in 

major terminal areas such as Philadelphia, Detroit, northern and southern New Jersey and 

share lines in Philadelphia and Indianapolis. The presence of two major railroads in those 

jointly served n.arkets provides competition that does not exist today. Champion welcomes 

that competition. 

CSX and NS have offered plans to streamlina service by spending billions of dollars to 

make improvement? to rail facilities. As noted, CSX and NS hsve purchased those track 

sections which best fit their operation and have agreed to provide each other with the rights to 

run overhead traffic on certain segments of one another's track for a fee. They have also 

offered to preserve reciprocal switching rights to those customers who have such rights pre

merger. Champion views these actions to be positive steps toward maintaining or improving 

service. 

The agreement forged between Norfolk Southern and CSX and detailed in the primary 

application should be approved. Should the Board decide conditions are warranted, we urge 

the Board to follow the same guidelines they set for themselves in previous mergers, i.e. 

conditions be limited to preserving essential services and for which adequate alternative 

transportation is not available. 

IV. STATEMENT OF SUPPORT 

In 1996, Champion tendered 1.844 shipments (121,592 tons) to NS or CSX from our 

mills in the south and south east for Conrail delivery. As a result of this proposed 

consolidation, single line routes will be available for approximately 70% of our rail traffic 

originating in the south and destined to Conrail's curr^jnt service area. [Qualified as originating 

and terminating on CSX, NS or the jointly owned and operated "Conrail".) These single line 

routings will provide improved service by eliminating inherent delays with the interchange of 

traffic between railroads. These single line routes will also create the opportunity for NS and 

CSX to compete with the trucking industry in both rates and service for our shipments 

currently moving over the highway. 

Champion's paper mill at Deferiet, New York will be served by CSX post merger. 

Outbound traffic joint line routings will increase by 12% which, on the surface, would normally 

cause concern about our ability to compete in the marketplace. However, we believe the 

system route improvements promulgated by both CSX and NS will provide equal or better 

transit times as com.pared to today's standards. CSX has identified twelve (12) primary 



service routes where they will offer faster transit times and increased efficiencies within 

terminals to reduce car handling. Implementation of these improvements will greatly decrease 

our concerns. We are also encouraged that CSX, with its large equipment base, will be able 

to provide additional paper quality boxcars to Deferiet reducing the need for Champion to lease 

additional boxcar equipment. Operational improvements being made by CSX and NS, coupled 

with the paper industry's efforts to improve turn times on cars, may be an incentive for 

railroads to once again invest capital in their boxcar fleets. 

In 1996, Champion's paper mill at Bucksrort, Maine shipped 2,185 cars of paper to the 

midwest, south, and southeast. Conrail participated in this traffic as a bridge carrier receiving 

traffic at Rotterdam Junction, NY at its interchange with the Springfield Terminal (Boston and 

Maine). As CSX and NS compete for traffic, additional service (routing) and cost options will 

be available to Champion. Competing with CSX, northbound shipments of raw materials and 

supplies, such as kaolin clay, utilized by the Bucksport mill can be routed via the NS consistent 

with their haulage agreement with CP for connections to Guilford Transportation. This is 

competition which is not available today. 

Champion's specialty kraft paper mill located in Roanoke Rapids, North Carolin& served 

by CSX will benefit from the efficiencies of new single line service for its principle markets in 

the northeast. The reduced transit times and lower railroad operating costs will allow CSX to 

effectively compete with trucks for our kraft paper business. We believe CSX will make every 

effort to become a strong rival to the trucking industry for traffic that currently moves from 

the southeast to New England over Interstate 95. Not only will that be good for Champion but 

for the motoring public as well who use Interstate 95 between Boston and Florida. 

This merger provides great potential for many shipments currently moving by truck to 

be converted to rail or intermodal. NS and CSX have the opportunity to start unit train 

intermodal service from their origins in the northeast for southern customers and from the 

south to northeastern customers. This service would be beneficial to reducing traffic on the 

congested highway system. In addition, customers who are not rail served can receive the 

benefits of lower cost rail and intermodal transportation and still receive their delivery by truck. 

We strongly believe NS and CSX should be and will be rivals to truck traffic not only moving 

on Interstate 95 but all of the major highways in the area. 

DairyPak" plants locati^d in Olmsted Falls, Ohio and Morristown, New Jersey witl 

receive single line inbound movements of bleached paperboard from Champion's Waynesville, 

North Carolina extruder coating plant for conversion into milk and juice cartons. This service 

will improve Champion's ability to better manage in-transit inventory. 



This transaction offers an opportunity to improve access to pote.itial markets for 

Weldwood. Traffic interchanged with Canadian railroads at Chicago, Detroit, or Buffalo, where 

routes are end to end with CSX or NS, will benefit from the elimination of interchanges when 

destined to eastern destinations. CSX and NS should be encouraged by the Board to verify 

their implementation plans to assure service disruptions don't occur to the extent such 

disruptions have occurred in the past mega-mergers of UP with SP and BN with SF. 

International traffic should be afforded the same "smooth" transition as domestic traffic. 

r'or all cf these reasons. Champion believes this merger should be approved. 

Competition will be once again introduced into the East Coast markets. Since 1976, the 

management and laborers of Conrail have done a remarkable job rebuilding the eastern rail 

system and becoming a profitable carrier. Without their efforts, the East Coast would have 

lost viable rail service years ago. While we are sad to see Conrail broken up and consolidated 

into CSX and NS, we are confident of the benefits to the public. 

# # # # 



V E R I F I C A T I O N 

County of Butler ) 
) ss: 

State of Ohio ) 

I, Richard E. Kerth, being duly sworn, do hereby state that I have read the foregoing 
docurnent, have knowledge of the contents thereof, and that all facts therein are true to the 
best of my knowledge and belief. 

ichard E. Kerth 

Sworn to and subscribed to before me, a Notary Public, in and for the State of Ohio . this 
21st day of July, 1997. 

' 1/ tr '— 

Notary Public 

My Commission Expires: 

WiCMHA P R O F F I T T 
T A r v PUDL IC , STATE OF O H f O 
D M W I S S I O N t J f P I R F a , O C T 7 I O O " ! 



Certificate ot Service 

I hereby certify that a copy of the foregoing document has been served upon known 
parties of record, by U.S. Mail, post prepaid, this 21st day of July, 1997. 

Administrative Law Jud je Jacob Leventhal 
Federal Energy Regulatory Commission 
888 First Street, N.E. Suite 11 F 
Washington, D.C. 20426 

Dennis G. Lyons, Esq. 
Arnold and Pcrter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 

Richard A. Allen, Esq. 
Zuckert Scoutt and Rasenberger, L.L.P. 
888 Seventeenth Street, Suiu 600 
Washington, D.C. 20006-3939 

Paul Cunningham, Esq. 
Harkins & Cunningham 
1300 Nineteenth Street, N.W. Suite 600 
Washington, D.C. 20036 
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SERGEANT W OCISt 
\X/IL1 IAM F DEWAR1. IR 
AUDREY COOPER 

BRANCH, WISE, DEWART 8 COOPER 
AHORNEYS AND COUNSELORS AT LAW 

t i 5 WEST BROAD STREET 

ROCHESTER. NEW YORK 14514-2293 

716 5 4 6 « 4 2 6 

FAX 716 r »6 579a 

JOHN W B R A N C H 

OF COUNSEL 

HON CAROLINE W BRANCH 

• 911 1990 

)h|y 23, 1997 

The Honorable Vemon A Williams 
Secretary 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423.0(X)1 

RE STB Finance Docket No. 33388, CSX Corporation and CSX Transportation Inc., 
Nortolk Southem Corporation and Norfolk Southem Railway Company -
Control and Operating leases/Agreements - Cc.irail, Inc. and Consolidated RaU 
Corporation (Livonia, Avon & Lakeville Railroad Corporation) 
(LAL File No. 9957) 

Dear Secretary Williams: 

Supplementing; my submission of July 3, 1997 in the captioned matter upon advice received by 
telephone I enclose twenty-four (24) copies of my Certificate of Service ofthe Notice of Appearance 
ofthe Livonia, Avon «& Lakeville Railroad Corporation dated July 3, 1997 

Please arrange to have the enclosed extra copy of this tetter stamped as received and retumed 
to me in the retum envelope attached Please contact me if you have any further questions with respxt 
to the foregoing or the euclosures 

SWW/ds 
enclosure 

Received: 
Date: 

Qf(ic« oi th«) Secrfitary 

'JDI 2 5 1997 

p.irl of 

Fubiic Rocr.'d 

Sincerely, 

By: 



LIVOfMIA AVOIM & LAKEVILLE RAILROAD CORP. 
5769 Sweeteners Blvd 
P.O. Box 190-B 
I Hkpvillc, New York 144B0 
(716! 316 2090 ph. 
i ; l b ) 346 8454 lux 

I'.. 
2 5 199; ^ 1 
I. . 1. 

A. 

July 3, 1997 

The Honorable Vemon A Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N W 
Washington, DC 20423-0001 

RE STB Finance Docket No. 33388, CSX Corporation and CSX Transportation Inc., 
Norfolk Southern Corporation and Norfolk Southem Railway Company -
Control and Operating Leases/Agreements - Conrail, Inc. and Consolidated Rail 
Corporation 
(LAL File No. 9957) 

Dear Secretary Williams: 

Enclosed you will find the original and 25 copies of the Notice of Appearance of the Livonia, 
Avon & Lakeville Railroad Corporation (LAL). 

Please contact the undersigned ifyou have any questions. 

Respectfully submitted. 

SWW/ds 
enclosures 

Offic« of tho Srtcrotary 

;mi 2 5 1997 
Pat o! 
f-ub!ic Reccd 

Sergeant W Wise, Esq. 
Counsel for Livonia, Avon & Lakeville 
Railroad Corporation 

cc: Ali Parties on Certificate of Service 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

'''••'Umf^ 

csx CORPORATION AND CSX TRANSPORTATION, INC , NOPĴ OLK SOU 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED P.AIL CORPORATION 

NOTICE OF APPEARANCE OF 
LIVONIA, AVON & LAKEVILLE RAILROAD CORPORATION 

Please enter the appearance in this proceeding of the below-named attomey on behalf of 
Livonia, Avon & Lakeville Railroad Corporation ("LAL"). LAL is a Class III rail carrier. LAL 
intends to participate in this proceeding as a partj' of record. Accordingly, please place the named 
attomey, at the address provided, on the service list to receive all pleadings and decisions in this 
proceeding 

fUfic^oltnoSecraW^ 

— par* c' 
s j putficRecord 

Respectfully submitted. 

Sergeant W Wise, Esq. 
Livonia, Avon & Lakeville 
Railroad Corporation 
5769 Sweeteners Blvd. 
P O box 190-B 
Lakeville, NY 14480 

Dated July 3, 1997 

Counsel for Livonia, Avon & Lakeville 
Railroad Corporation 



CERTIFICATE OF SERVICE 

I hereby certify that on this 3"* day of July, 1997, a copy ofthe foregoing Notice of Appearance 
was served upon the following people by first class mail, postage prepaid. 

Zuckert, Scoutt, Rasenberger Martin W Bercovici 
888 17"̂  Street. NW, Suite 600 Keller & Heckerman 
Washington, DC 20006-3939 1001 G. Street, NW, Suite 500 West Washington, DC 20006-3939 

Washington, DC 20001 
Attn : Richard Allen, James A Calderwood; 

John V. Edwards, & Andrew R Plump 
Hon. Eric Bush 
House of Representatives 

Mark G Aron State Capitol 
CSX Corporation Lansing, Ml 48913 
One James Center 
901 Fast Cary Street 
Richmond, VA 23219 Gabritl Calvo 

The Ackerson Group 
1275 Pennsylvania Avenue, NW 

Slover & Loftus Washington, DC 20004 
1224 Seventeenth Street, NW 
Washington, DC 20036-3003 

Missy Cassidy 
Attn Donald G. Avery, Kelvin J Dowd, Maryland Department of Transpcrtation 

C Michael Loftus, & Frank J Pergolizzi P 0 Box 8755 
Baltimore-Washington Int'l Airport, MD 21240-0755 

Edward G Banks, Jr 
Maryland & Delaware Railroad Charles M. Chadwick 
106 Railroad Avenue Maryland Midland Railway, Inc. 
Federalsburg, MD 21632 P.O. Box 1000 

Union Bridge, MD 21791 

Janice G Barber 
Burlington Northem Santa Fe Corporation Wachtell, Lipton, Rosen & Katz 
777 Main Street 51 West 52'*' Street 
3800 Continentdl Plaza New York, NY 10019-6150 
Ft Worth, TX 76102-5384 

Attn Nichole E Clark & Steven A. Cohen 

Michael J Bennane 
House of Representatives Hoppel Mayer & Coleman 
PO Box 30014 1000 Connecticut Avenue, NW, Suite 400 
Lansing, MI 48909 Washington, DC 20036-5302 

Attn : Paul D Coleman & Neai M Mayer 



Harkins Cunningham Gerald W Fauth, III 
1300 19* Street, NW, Suite 600 GW Fauth & Associates, Inc 
Washington, DC 20036-1609 P 0 Box 2401 Washington, DC 20036-1609 

Alexandria, VA 22301 
Attn.: Paul A. Cunningham & James M Guinivan 

Fieldston Publications, In*,. 
John M Culter, Jr 1800 Massachusetts Avenue, NW, Suite 500 
McCarthy Sweeney Harkaway Washington, DC 20036 
1750 Pennsylvania Ave , NW, Suite 1105 
Washington, DC 20036 Attn John Gallagher & Thomas A Schmitz 

Hon Alphonse D'Amato Hon Carl F Gnodtke 
Attn : Peter Phipps House of Representatives 
United States Senate State Capitol 
Washington, DC 20510 Lansing, MI 48913 

Paul D DeMariano Donald F Griffin 
The Port of Philadelphia 8L Camden, Inc. 400 N Capitol Street, NW, Suite 852 
3460 North Delaware, Suite 200 Washington, DC 20001 
Philadelphia, PA 19134 

Hon Robert F Hagan 
Donelan, Cleary, et al Ohio 64* House District 
1100 New York Avenue, NW, Suite 750 562 Madera Avenue 
Washington, DC 20005-3934 Youngstown, OH 44504 

Attn : Nicholas J DiMichael & Frederic L Wood 
Patrick C Hendericks 
Iowa Legislative Director UTU 

Richard S Edelman 317 E 5* Street, Suite 11 
Highsaw Mahoney Clarke Des Moines, IA 50309 
1050 Seventeenth Street, NW, Suite 210 
Washington, DC 20036 

G W Herkner, Jr 
New . ersey Transit Rail Operations 

Daniel R Ellicott III One Penn Plaza East 
United Transportation Union Newark, NJ 07105 
14600 Detroit Avenue 
Cleveland, OH 44107 

Hon. Sandra J. Hill 
House of Representatives 

Roy T Englert. Jr State Capitol 
Mayer, Brown & Piatt Lansing, MI 48913 
2000 Pennsylvania Avenue, NW, Suite 6500 
Washington, DC 20006 



James L Hcwe 111 
Norfolk Southem Corporation 
3 Connmercial Place 
Norfolk, VA 23510-2191 

William G. Mahoney 
Highsaw, Mahoney & Clarke 
1050 Seventeenth Street, NW, Suite 210 
Washington, DC 20036 

Erika Z Jones 
Mayer, BrovMi &. Piatt 
2000 Pennsylvania Avenue, NW, Suite 6500 
Washington, DC 20006 

George W. Mayo, Jr. 
Hogan & Hartson 
555 Thirteenth Street, NW 
Washington, DC 20004-1161 

Hon Wayne M Jones 
Ohio House of Representatives 
Siatehouse 
Columbus, OH 43215 

Michael F McBride 
LeBoeuf Lamb Greene & MacRae, LLP 
1875 Connecticut Avenue, NW, Suite 1200 
Washington, DC 20009 

Dean R Kieckner 
223 Touh\ .Avenue 
Park Ridge, IL 60068 

Jeflfrey R Moreland 
Santa Fe Pacific Corporation, et al. 
17 East Golf Road 
Schaumburg, IL 60173 

Kathryti A Kusske 
Mayer, Brown & Piatt 
2000 Pennsylvania Avenue, NW 
Washington, DC 20006 

Christopher C O'Hara 
Brickfield Burchette & Ritts PC 
1025 Thomas Jeflferson Sireet, NW, Eighth Floor 
Wasi;:ngton, DC 20007 

Hon Jacob Leventhal 
Administrative Law Judge 
Fere, Office of Hearings 
888 First Street. NE, Suite 1 IF 
Washington, DC 20426 

Thomas M O'Leary 
Ohio Rail Development Commission 
50 W Broad Street, 15* Floor 
Columbus, OH 43215 

John M Livingood 
201 Glencolter Coun 
Sevema Park, MD 21146 

L John Osbom 
Sonnenschein Nath & Rosenthal 
1301 KStreet, NW, Suite 600 
Washington, DC 20005 

Amold & Porter 
555 12* Street, NW 
Washington, DC 20004-1202 

Attn Denni.- G Lyons, Paul T Dennis & 
Richard L. Rosen 

Oppenheimer Wolff & Donnelly 
1020 Nineteenth Street NW, Suite 400 
Washington, DC 20036-6105 

Attn,: Kevin M Sheys 



• 

Jean Pierre Ouellet Edward M. Selfe 
Chief Legal Oflficer and Corporate Secretary Bradley Arant Rose & White 
Canadian National Railway Company P 0 Box 830709 
935 de La Gauchetiere Street West, 16* Floor 2001 Park Place, Suite 1400 
Montreal, Quebec H3B 2M9 Birmingham, AL 35283-0709 

Canada 

Alison Shipman 

David L Petri National Com Growers Association 
Distribution Services of America, Inc 122 C Street, NV .Suite 510 

208 North Street Washington, DC 20001 
Foxboro, MA 02035 

Steptoe & Johnson 
Hon Vincent "Joe" Poneca 1330 Connecticut Avenue, NW 
State Representative Washington, DC 20036-1795 
P O Box 30014 
Capitol Building Room B-76 Attn : Samuel M. Sipe, Jr & Timothy M Walsh 
Lansing, Ml 48909-7514 

Richard G Slattery 
Larry R Pruden Amtrak 
Transportation Communications Intemational Union 60 Massachusetts Avenue, NE 
3 Research Place Washington, DC 20002 
Rockville, MD 20850 

Paul Samuel Smith 
Arvid E Roach 11 US Department of Transportation 
Covington & Buriing 400 Seventh Street, SW, Room 4102 C-30 
P 0 Box 7566 Washington, DC 20590 
1201 Pennsylvania Avenue, NW 
Washington, DC 20044-7566 

Adrian L Steel, Jr 
Mayer, Brown & Piatt 

Michael E Roper 2000 Pennsylvania Avenue, NW, Suite 6500 
Buriington Nonhem Santa Fe Corporation Washington, DC 20006 
777 Main Street, 3800 Continental Place 
Ft Worth, TX 76102 

Daniel J Sweeney 
McCarthy, Sweeney & Harkaway, PC 

Thomas E Schick 1750 Pennsylvania Avenue, NW, Suite 1105 
Chemical Manufacturers Association Washington, DC 20006 
1300 Wilson Boulevard 
Ariington, VA 22209 

Robert G Szabo 
V. Ness Feldman 

John Scholl 1050 Thomas Jefferson Street, NW 
Illinois Agricultural Association Washington, DC 20007 
P O Box 2901 
Bloomington, IL 61702 



Linda H Trichel 
Commercial National Bank 
P O Box2\n9 
Shreveport, LA 71152 

George R Amold 
MCCA 
1306 St. Louis Street 
Edwardsville, IL 62025-1906 

Richard E Weicher 
Buriington Northem Santa Fe C 'rporation 
1700 East Golf Road, 6* Floor 
Schaumburg, IL 60173 

William W Whitehurst, Jr. 
12421 Happy Hollow Road 
Cockeysville, MD 21030-1711 

Henry M Wick, Jr 
Wick, Streiflf, et al 
1450 Two Chatham Center 
Pittsburgh, PA 15219 

Debra L Willen 
Guerrieri, Edmond, et al 
'331 F Street, NW, 4* Floor 
Washington, DC 20004 

William L Wright 
Public Utilities Commission of Ohio 
Borden Building, 7* Floor 
180 East Broad Street 
Columbus, OH 43215 

Edward Wytkind, Executive Director 
Transportation Trades Departrrent AFC-CiO 
400 N Capitol Street, SW, Suite 861 
Washinuton, DC 20001 

Consolidated Rail Corporation 
2001 Market Street 16-A, Two Commerce Square 
Philadelphia, PA I9I01-I4I6 

Attn : Constance L Abrams 8c Bmce B Wilson 

William A Bon 
26555 Evergreen Road, Suite 200 
Southfield, MI 48076 

Cnarles H Cochran 
1200 New Hampshire Avenue, NW 
Washington DC 20036-6802 

CSX Transportation, Inc. 
500 Water Street 
Jacksonville, Fl 32202 
Attn.: P Michael Giflos & Paul R Hitchcock 

Celia C Lovell 
Suite 375 
1500K Sireet, NW 
Washington, DC 20005-1209 

Susan T. Morita 
555 12* Street, NW 
Washington, DC 20004-1202 

Peter J Shudtz 
CSX Corporation 
901 E. Cary Street 
One James Center 
Richmond, V A 23119 

Mary Gabrelle Sprague 
555 Twelfth Street, NW 
Washington, DC 20004-1202 

Sergeant W. Wise, Esq 
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ULMER & BERNE LLP 
ATTORNEYS AT LAW 

j^n'i 

Internet Address 
http wwwulmercom 

K-mail .\ddre^s 
cmccnickeni'i ulmer.com 

ClIRLSTOI'llKR C. MiCR\CKEN 
l)ir«(* Uial (216) 902-8905 

Columbus Office 
88 East Broad Street, Suite 1980 

Columbus, Ohii 4.1215 .1.S06 
Fax (614) 228-8V)l 

Telephone (614) 228 S400 

Bond Court Building 
1300 East Ninth Street, Suite 900 

Cleveland, Ohio 44114-1583 
Fax (216) 621-7488 

(216) 621-8400 

July 21, 1997 

Honorable Vernon A. Williams 
Office of the Secretary 
Surface Transportation Board 
Case Contro.^ Unit 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 -

Attention: STB Finance Docket No. 33388 

Re: Finance Docket No. 33388, CSX Corporation and 
CSX Transportation, Inc., Norfolk Sout>-irn 
Corporation and Norfolk Southern Railway 
Company -- Control and Operating 
Leases/Agreements -- Conrail Inc. and 
Consolidated Rail Corporation 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the captioned docket are an o r i g i n a l 
and twenty-five copies of ASHT-3, Ashta Chemicals Inc. Second 
Notice of Intent to Part i c i p a t e , together w i t h a 3.5" floppy 
diskette, formatted f o r WordPerfect 5.1. 

At the time of f i l i n g please date stamp the one a d d i t i o n a l 
copy of ASHT-3 we have enclosed and return i t to us i n the s e l f -
acldressed postage prepaid envelope included herein. Thank you f o r 
your cooperation. 

Respectfully submitted, 

-̂ 7 / 

r i s topher 
///CO zu(A/ 0c 
C. McCrackan • ^ 

114:diw 
Enclosures 

cc: Service L i s t 

I ; WPDOC \ D AV I N \ D ATA\ 7 1 2 8 0 0 . 0 1 

LMU-RED * 
Oti.;.£. of the Secrotary 

Partol 
Public Record 



ASHT-3 

BEFORE xHE 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 ^ „. ., 

CSX CORPORf'.riON AND CSX TRANSPORTATION, i m : , W ^ r j < . y \ ^ 
NORFOLK SOUTHERN CORPORATION AND NORFOLl^ ' 
SOUTHERN RAILWAi COMPANY -- CONTROL AND 
OPERATING LEASES/AGREEMENl̂ S -- CONRAIL INC. 
AND CONSOLIDATED RAIL CORPORATION 

ASHTA CHEMICALS INC. 
SECOIID NOTICE OF INTENT TO PARTICIPATE 

ASHTA CHEMICALS INC. 

By: Christopher C. McCracken 
Inajo Davis Chappell 
Ulmer & Berne LLP 
1300 East 9th Street 
Suite 900 
Cleveland, OH 44114-1583 

Dated: July 21, 1997 

I!\WPDOC\DAVIN\DATft\712B80.Dl 



SECOND NOTICB OF INTENT TO PARTICIPATK 

ASHTA CHEMICALS INC., a Delaware corporation, hereby 

advises the Board of i t s i n t e n t to p a r t i c i p a t e i n the proceeding as 

a party of record without asserting a p o s i t i o n f o r or against the 

transaction. Please forward any notices to ASHTA CHEMICALS INC.'S 

attorneys at the address l i s t e d below. 

Respectfully submitted, 

fHRISTOPHER C. McCRTCKEN 
INAJO DAVIS CHAPPELL 
Ulmer & Berne LLP 
1300 East 9th Street, Suite 900 
Cleveland, Ohio 44114 

Attorneys f o r ASHTA CHEMICALS INC. 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y that the foregoing ASHTA CHEMICALS INC. 

SECOND NOTICE OF INTENT TO PARTICIPATE (ASHTA-3) was served t h i s 

21st day of July, 1997, v i a f i r s t class mail, postage prepaid, upon 

a l l p a r t i e s that appeared i n Finance Docket No. 33388, as 

i d e n t i f i e d on the Service L i s t . 

Attorney f o r ASHTA CHEMICALS INC. 
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COMMONWEALTH of VIRQJNJA 

tiiHirge .Allen 
Office of rhe Got emor 

July 21, 1997 
Robert E M.xrtme/ 

Stvretar) Transportation 

Mr. Vernon A. Williams 
Oftke of the Secretary 
Case Control Branch 
Attn: STB Finance Docket No. 33388 
1925 K Street. N.W. 
Washington. D.C 20423-0001 

JUL ^ 5 1997 H 
MA:L till 

MAWAGCMENT 

RE: CSX Corporation and CSX Transportation, Inc. 
Norfolk Southern Corporation and Norfolk Southern Railway Company 
Control and Operating Leaseŝ Agreements 
Conrail Inc. and Consolidated Raii Corporation 

Dear Mr. Williams: 

Based on a preliminary review of the primary application filed vvith the STB. the 
Commonwealth of Virginia believes thot the agreement reached hy C SX and Norfolk 
StHithern. as set forth in the primary application, will bring more competition and better 
access for ind'i.stries located in Virginia. I am confident that the rail systems, as proposed in 
till, primary ap.ilication. will open new markets for products produced in the Commonwealth. 
1 am also aware, however, that issues will arise and changes may occur during the STB 
review process that may affect the Commonwealth. 

As stated in Governor George Allen's letter to you on May 29. 1997. the 
Commonwealth of Virginia intends formally to participate throughout the STB review 
process. Moreover, the Commonwealth intends to appear as its intc.est may require. 
.'\s such, this letter should serve as the Commonwealth of Virginia's intent to participate in 
the proceedings before the STB. 

If you should have any questions regarding this letter or the Commonwealth's intent to 
participate in these proceedings, please let me know. 

' • ' '.:':̂ irQ;urv 1 Sincerely. 

RLM/ow 

.1111. 2 5 1997 

Partd 
Public R&-ord 

; Robert E. Martinez 

r . o Box 147'̂  • Ru hmond,Viri;ini.i2.'(21H • (8041786-8(^2 • TDD (8(M) 786-7765 



Mr. Vernon A. Williams 
-Uily 21. 1997 
Page Two 

cc: The Honorable George Allen 
Governor of Virginia 

The Honorable Jacol: ^ venthal 
Federal Energy Regulatory Commission 
888 First Street.. N.E. 
Suite I IF 
Washington, D.C. 20426 

Dennis G. Lyons, Fsquire 
Arnold & Porter 
555 12fh Street. N.W. 
Washington, D.C. 20004-1202 

Richard A. Allen. Esquire 
Zuckert Scoutt & Rasenberger, L.L.P. 
Suite 600 
888 Seventeenth Street. N.W. 
Washington, D.C. 20006-3939 

Paul A. Cunningham. Esquire 
Harkins Cunningham 
Suite 600 
1300 Nineteenth Street, N.W. 
Washington. D.C. 20036 

CERTIFICATION 

1 hereby certify that a copy of this letter vvas mailed first class postage prepaid to the 
Honorable Jacob Leventhal. Federal Energy Regulatory C ommission. 888 First Street. N.E.. 
Suite 1 IF. Washington. D.C". 20426; Dennis CJ. Lyons. I-squire. Arnold & Porter. 555 Twelfth 
Sireet. N.W.. v, ashington. D.C. 20004-1202; Richard A. Allen. Esquire. Zuckert Scoutt & 
Ra.senberger. L.L.P., Suite 600. 888 Seventeenth Street. N.W.. Washington, D.C. 20006-3939; 
and Paul A. Cunningham. Esquire. Haikins Cunningham, Suite 600. 1300 Nineteenth Street. 
N.W.. Wa.shington, D.C. 20036 this ^ ^ day of July. 1997. 

obert E. Martinez 7 
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DREW A HARKER 
I20Z) 

A R N O L D & P O R T E R 
5 5 5 TWELFTH STREET, N.W 

WASh'NOTON, DC 2 0 0 0 4 - 1 2 0 3 

1202) 9 4 2 5 0 0 0 
F4CSIM LE iJCJ) 5999 

July 25, 1997 

VIA HAND DELIVERY 

Mr. Vemon A. Williams 
Secretary 
Surface 1 ransportation Board 
Seventh Floor 
1925 K Sireet, N.W. 
Washington, D.C. 20423-0001 

NEV» YORK 

DENVER 

LOS A N ' J E L E S 

tONDON 

2 5 ;997 • 
MAIL 

Re: Finance Docket No. 33388. 
CSX Corporation and CSX Transportation, Inc. 
Norfolk Southem Corporation ?nd Norfolk 
Southem Railway Company ~ Control and 
Operating Leases/Agreements - Conrail Inc. 
and Con.olidated Rail Corporation 

Dear Secretary Williams: 

Enclosed are the original and 25 copies of CSX/NS-30, Applic;jits' 
Response in Opposition to the Appeal of American Electric Power, Atlantic City 
Electric Company, Delmarva Power & Light Company, and the Ohio Valley Coal 
Company from the Order of the Presiding Judge Restricting Discovery and Motion 
for Expwlited Consideration (ACE, et aL - 6) for filing in the above-referenced 
proceeding. Also enclosed is a 3.5" diskette containing the document in 
WordPerfect format. 

Please date-stamp and retum the enclosed copy via our messenger. 

l l Very truly yours, hNftR(-0 

JUL 2 8 1997 

1—••( Pano' 

Drew A. Harker 

Counsel for CSX Corporation 
and CSX Transportation, Inc. 

Enclosures 

cc (w/Enclosure): Restricted Service List 
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I'ubiic n 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

SX/NS-30 

CSX CORPORATION AND CSX TRANSPORTATION, INC. AND 
NORFOLK SOUTHERN COKPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL INC. AJ'D CONSOLIDATED RAIL CORPORATION 

APPLICANTS' RESPONSE IN OPPOSITION TO THE APPEAL OF 
AMERICAN ELECTRIC POWER, ATLANTIC CITY ELECTRIC COMPANY, 

DELMARVA POWER Sc LIGHT COMPANY, AND 
THE OHIO VALLEY CO/VJL COMPANY FROM THE 

ORDER OF THE PRESIDING JUDGE RESTRICTING DISCOVERY, 
AND MOTION FOR EXPEDITED CONSIDERATION (ACE, ET AL.- 6) 

Applicants^ hereby respond i n opposition to ul^e Appeal^ of 

American E l e c t r i c Power,^ A t l a n t i c City E l e c t r i c Company, 

Delmarva Power & Light, and The Ohio Valley Coal Company 

(hereinafter "Appellants") seeking a reversal of the order of 

^ "Applicants" refers collectively to CSX Corporation, CSX 
Transportation, Inc, Norfolk Southern Corporation, Norfolk 
Southern Railway Company, Conrail Inc., and Consolidated R a i l 
Corporation. 

^ ACE, et a l . -6. served on July 22, .1.997. 

^ As noted i n thei.r respective responses to Appellants' 
discovery requests. Applicants objected to the l e t t e r of July 15, 
1997 by which counsel for Appellants, l i t e r a l l y on the eve of the 
hearing f o r the motion to compel responses to discovery served or 
July 3, attempted to add American E l e c t r i c Power to the discovery 
requests and motion. This l a s t minute a d d i t i o n s i g n i f i c a n t l y 
expands the scope of the discovery requests and i s inconsistent 
w i t h the Board's rules and the Discovery Guidelines adopted by 
the Board i n Decision No. 10. 
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Presiding Judge Leventhal addressing c e r t a i n of Appellants' 

discovery requests.* 

Appellants have f a i l e d to demonstrate that reversal of 

Presiding Judge Leventhal i s i n any way j u s t i f i e d i n order to 

correct "a clear er r o r of judgment" or "to prevent manifest 

i n j u s t i c e , " as required by the Board's decisions, regulations and 

precedent. 

Appellants have submitted massively burdensome discovery 

requests which would require the produccion of v i r t u a l l y every 

document contained In the f i l e s of the coal marketing departments 

of a l l three r a i l r o a d s , as well as t r a f f i c tapes, f o r a twenty 

year period f o r v i r t u r i l l y a l l shipments of coal.^ Appellants 

offered several unrelated, i n s u f f i c i e n t and contradictory 

rationales f o r why t h i s information was necessary, but u l t i m a t e l y 

f a i l e d to make any showing of relevance that would j u s t i f y the 

enormous burden imposed. 

In response to Appellants' discovery requests, Applicants 

served five-day objections i n accordance wi t h Paragraph 16 of the 

Discovery Guidelines." In response to Appellants' Motion to 

'' Decision No. 11, served July 18, 1997. 

^ See AL , et a l . -2 (served July 3, 1997) (Conrail discovery 
request); ACE, et a l . -3 (served July 3, 1997) (CSX discovery 
request) ; and ACE, et a l . -4 (served July 3, 1997) (NS discovery 
request). 

* See CSX-9, (served July 11, 1997) ; NS-7, (served July 11, 
1997) ; and CR~2, (served July i:., 1997) . While Applicants also 
objected t o c e r t a i n of the other document requests and 
i n t e r r o g a t o r i e s served by ApoPllants, they were not required t o , 
and d i d not, serve five-day objections t o these other requests 
because they provided c e r t a i n responsive information or documents. 
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Compel,' and a f t e r considering the arguments of Appellants and 

Applicants at a hearing on July 16, 1997, ALJ Leventhal l i m i t e d 

Appellants' requests. He required Applicants to produce 

documents concerning bids and r e l a t e d documents concerning coal 

movements as to locations of the Appellants on l i n e s served by 

Conrail as a destination c a r r i e r f o r a selected time period.* 

While s t i l l concerned about the breadth, burden and relevance. 

Applicants stand ready to comply w i t h the terms of the Presiding 

Judge's order rather than appeal, and have already begun the 

process of i d e n t i f y i n g and gathering the documents. 

Appellants assert that Applicants thereby acknowledged the 
relevance of such requests by not objecting w i t h i n the five-day 
period. They are completely mistaken. Applicants' decision to 
provide interrogatory answers or requested documents i s not an 
admission by them that such answers or documents are relevant, as 
p l a i n l y noted i n the General Objections served wi t h t h e i r discovery 
responses w i t h i n the f i f t e e n day period f i x e d by the Discovery 
Guidelines. 

' Motion of A t l a n t i c City E l e c t r i c Company, Delmarva Power & 
Light Company, and The Ohio Valley Coal Company to Compel Responses 
to Discovery (ACE et al.-5, served July 14, 1997). 

^ See Decision No. 11, served July 18, 1997. The terms of the 
order require production of documents f o r the years 1995 through 
the f i r s t two quarters of 1997 f o r a l l three r a i l r o a d s , as w e l l as 
the fo l l o w i n g years: 1978 through 1982 f o r CSX, 1980 through 1984 
f o r NS, and 1988 through 1992 f o r Conrail. The e a r l i e r time 
periods were chosen at Appellants' urging to frame by two years on 
e i t h e r side mergers or a c q u i s i t i o n s i n v o l v i n g each 'of the 
Applicants. 
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Appellants have submitted t h i s appeal i n an e f f o r t t o 

reverse the Presiding Judge's order.' Applicants r e s p e c t f u l l y 

request that t h i s appeal be denied. 

I . ARGUMENT 

A. APPEALS ARE TO BE GRANTED ONLY IN EXCEPTIONAL 
CIRCUMSTANCES TO CORRECT A CLEAR ERROR OF JUDGMENT OR 
TO PREVENT MANIFEST INJUSTICE 

The rules governing t h i s proceeding and the Board's 

regulations make clear that appeals of decisions of the Presiding 

Judge are to be granted only i n exceptional circumstances. 

Decision No. 6, served by the Board on May 30, 1997, states as 

follows: 

Any i n t e r l o c u t o r y appeal to a decision issued 
by Judge Leventhal w i l l be governed by the 
stringent standard ot 4 9 C.F.R. 1115.1(c): 
"Such appeals are not favored; they w i l l be 
granted only i n exceptional circumstances to 
correct a clear e r r o r of judgment or to 
prevent manifest i n j u s t i c e . " ^ " 

' Appellants attach new a f f i d a v i t s by Drs. A l f r e d E. Kahn and 
Frederick C. Dunbar, and Mr. Thomas D. Crowley, i n a d d i t i o n to the 
a f f i d a v i t s submitted as e x h i b i t s to t h e i r Motion t o Compel. 
Applicants object to the use of the new a f f i d a v i t s on appeal, which 
expand the scope of review beyond the evidence which the Presiding 
Judge had an opportunity to consider. To the extent Appellants 
believp any new information i s contained i n the a t t i i a v i t s , such 
a f f i d a v i t s should properly have been submitted as part of a motion 
to reconsider before the Presiding Judge, not an appeal to the 
Board. 

°̂ Decision No. 6, at 7 (quoting Union Pacific Corporation. 
Union P a c i f i c Railroad Companv and Missouri P a c i f i c Railroad 
Company -- Control -- Chicago and North Western Transportation 
Company and Chicago and North Weste-rn Railway Companv. Finance 
Docket No. 32133, Derision No. 17, at 9 (ICC served July 11, 
1994)) . 
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This standard i s supported by the Board's and ICC's consistent 

precedents. 

ALJ Leventhal exercised his proper d i s c r e t i o n i n imposing 

l i m i t s on the requested information. The Discovery Guidelines 

s p e c i f i c a l l y require that p a r t i e s seeking discovery " t a i l o r 

[ t h e i r requests] to be consistent w i t h the procedural schedule 

adopted i n the proceedings." Discovery Guidelines, 1 1. Because 

Appellants, by taking such a broad-brush discovery approach, 

f a i l e d co heed t h i s requirement, ALJ Leventhal l i m i t e d appellants 

requests accordingly. The Board should defer to Judge 

Leventhal's conclusion that Appellants' discovery request comport 

with the Guidelines. 

The SIB, and i t s predecessor, the I n t e r s t a t e Commerce 

Commission, have long recognized the p o t e n t i a l f o r abuse of 

discovery, and have net hesitated t o bar or l i m i t overbroad 

discovery demands i n s i m i l a r s i t u a t i o n s . Appellants have 

See, e.g.. Union Pac i f i c Corporation. Union Pacific Railroad 
Companv and Missouri P a c i f i c Railroad Company- -- Control and Merger 

Southern P a c i f i c Rail Corporation. Southern Pac i f i c 
Transportation Company. St. Louis Southwestern Railway Company. 
SPCSL Corp.. and rhe Denver and Rio Grande Western Railroad 
Company, Finance Docket No. 32760, Decision No. 40, (STB served 
June 1 3, 1996) (STB denying appeal by KCS of decision by ALJ 
because the " [ t ] h e standard set out i n section 1115.1(c) i s a 
s t r i c t one."); Union P a c i f i c Corporation. Union P a c i f i c Railroad 
Company and Missouri P a c i f i c Railroad Company -- Control -- Chicago 
and Northwestern Transportation Company and Chicago and North 
Western Railway Company. Finance Docket No. 32133, Decision No. 18, 
(ICC served July 18, 1994) (ICC a f f i r m i n g decision of ALJ under 
s t r i c t standard of review). 

See• e.g., Westingho\ise E l e c t r i c Corp. v. Alton & S. Ry. et 
a l . . 1 I.C.C.2d 182, 184 (1984) (ICC holding that i t would "not 
sanction f i s h i n g expeditions f o r a l l of a c a r r i e r ' s movements."). 
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f a i l e d to carry t h e i r heavy burden of showing that the order 

constitutes clear error or w i l l r e s u l t i n manifest i n j u s t i c e . 

B. THE DOCUMENT REQUESTS AT ISSUE FAR EXCEED TIIE 

SCOPE OF RELEVANT DISCOVERY 

Appellants claim that they need the massive volume of 

commercially sensitive p r i c i n g data that they have requested i n 

order to allow them to t e s t the Board's "one-lump" theory against 

the experience of the three Applicant r a i l r o a d s w i t h respect t o 

v i r t u a l l y a l l of t h e i r coal shipper customers over the l a s t 

twenty years. They claim that the information they seek " i s 

necessary to produce the data the Court of Appeals [ i n Western 

Resources v. Surface Transportation Board. 109 F.3d 782 (D.C. 

Cir. 1997) ("Western Resources")] believes i s necessary t o 

contradict the Board's theory frequently." Appellants' Appeal at 

16-17 (emphasis i n o r i g i n a l ) . 

Appellants have not offered any basis, however., f o r 

entitlement to such broad access to Applicants' coal marketing 

f i l e s and 100% t r a f f i c tapes. The one-lump theory i s not even a 

relevant consideration f o r any of the Appellants other than 

Delmarva. Further, Delmarva does not need to gain access to the 

v i r t u a l e n t i r e t y of each Applicants' coal marketing f i l e s or 

t r a f f i c tapes i n order to s a t i s f y i t s burden t o rebut the one-

lump theory as i t applies to i t s t r a f f i c ; that u t i l i t y would 

already have i n i t s own f i l e s whatever evidence i t might need t o 

challenge the a p p l i c a b i l i t y of the theory to i t s p a r t i c u l a r 

t r a f f i c . 



1. Appellants Have No General Need f o r the Broad 
Fishing Expedition They Seek to Make i n t o 
Applicants Marketing Files 

In Burlington Northern. Inc. and Burlington Northern 

Railroad Company -- Control and Merger -- Santa Fe Pacific 

Corporation and The Atchison. Topeka and Santa Fe Railway 

Company. F.D. 32549 (served August 23, 1995) (BN/Santa Fe) , the 

Commission followed a long l i n e of agency precedents i n applying 

the one-lump theory as a framework f o r i t s analysis of claims by 

single-served e n t i t i e s that the v e r t i c a l e f f e c t s of a r a i l merger 

w i l l unduly enhance the market power of the destination c a r r i e r 

i n settings where two or more c a r r i e r s can compete f o r the o r i g i n 

leg of a j o i n t movement. See. e.g.. Union P a c i f i c Corp. --

C o n t r o l -- M i s s o u r i K.T.R.R.. 4 I.C.C.2d 409, 476 (1988) 

(UF/MKT). p e t i t i o n f o r review dismissed, 883 F.2d 1079 (1989), 

modified, 992 F.2d 742 (D.C. Cir. 1991); Union Pacific Corp. et. 

a l -- Control -- Missouri P a c i f i c Corp. et. a l , 366 I.C.C. 459, 

538 (1982); CSX Corp. -- Control --Chessie System Inc. and 

Seaboard Coast Line Industries. Inc.. 363 I.C.C. 521, 572-573 

(1980). Consistent w i t h widely-accepted economic theory that 

posits that v e r t i c a l combinations are pro-competitive unless 

shown otherwise, the ICC long held that when a shipper i s served 

by a single d e s t i n a t i o n c a r r i e r , ..nd that c a r r i e r can receive 

t r a f f i c from e i t h e r of two o r i g i n c a r r i e r s , the combination of 

one of the o r i g i n c a r r i e r s w i t h the d e s t i n a t i o n c a r r i e r does not 

normally increase the market power to which the u t i l i t y i s 

subject because the d e s t i n a t i o n c a r r i e r i s already i n a p o s i t i o n 
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to maximize i t s "one lump" of p r o f i t . See UP/MP/WP. 366 I.C.C. 

at 538." 

Appellants claim that they intend t o challenge the one-lump 

theory as a predictor of r a i l r o a d behavior. They claim t h a t 

tney "do not believe the Board's [one-lump] theory c o r r e c t l y 

describes the way railroads set t h e i r rates" and argue th a t the 

requested documents " w i l l shed l i g h t on whether the o r i g i n 

c a r r i e r s are competing, whether the Applicants i n f a c t analyze 

the market the way the [one-lump] theory predicts, and, i f there 

i s o r i g i n competition, whether the o r i g i n c a r r i e r s are w i l l i n g to 

accept the rate the theory predicts they w i l l . " Appellants' 

" Thus, the theory holds that there i s no basis t o conclude that 
the end-user w i l l be harmed by i n t e g r a t i o n of an o r i g i n c a r r i e r and 
a d e s t i n a t i o n c a r r i e r because the d e s t i n a t i o n c a r r i e r i s i n a 
p o s i t i o n to capture the e n t i r e monopoly rent. Western Resources. 
109 F.3d at 787 ( c i t i n g P h i l i p Areeda & Donald F. Turner, 3 
A n t i t r u s t Law ^ 725b, at 199 (1978)). As discussed f u r t h e r below, 
three of the four Appellants do not face a s i t u a t i o n that even 
implicates the one-lump theory because they are not facing the 
circumstance where the r a i l r o a d serving the f a c i l i t i e s at issue i s 
replacing one of the o r i g i n c a r r i e r s . 

At the July 16 hearing on t h e i r Motion before Judge Leventhal, 
Appellants' counsel was frank about his i n t e n t i o n s here: 

The Board, f r a n k l y -- I ' l l be very fra.nk w i t h you, and 
I ' l l put t h i s on the record -- they've used t h i s theory 
f o r 15 years t o deny shippers r e l i e f i n merger 
proceedings, and I've decided f o r the f i r s t time to 
challenge i t , and we're going to see whether the Board i s 
open to providing r e l i e f t o shippers. 

And they've used t h i s theory as a trap door t o avoid 
g i v i n g shippers r e l i e f . I can't l e t them p u l l the t r a p 
door on me again. 

Tr. at 49-50. 
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Appeal at 13, 18." Appellants are thus embarked on an e f f o r t 

to broadly review r a i l p r i c i n g p o l i c i e s i n the hope that they may 

f i n d something i n the hundreds of thousands of documents 

requested that w i l l enable them to argue that the one-lump theory 

does not generally apply to r a i l transportation.^*^ 

In a ttacking the a p p l i c a b i l i t y of the one-lump theory t o 

r a i l t r a n s p o r t a t i o n . Appellants bear a heavy burden. Few 

economic p r i n c i p l e s relevant to r a i l r o a d p r i c i n g have become more 

f i r m l y s e t t l e d . The p r i n c i p l e been endorsed and applied by the 

ICC i n every r a i l r o a d consolidation i n recent years and was 

squarely approved by the D.C. C i r c u i t i n Western Resources. which 

recognized that the theory has been "consistently applied" t o 

r a i l r o a d t r a nsportation. See Western Resources. 109 F,3d 782, 

787 (D.C. Cir 1997) . 

S i m i l a r l y , Appellants' economi£*-s scate that the assumptions 
underlying the one-lump theory may not apply to r a i l t r a n s p o r t a t i o n 
(Supplementary Kahn/Dunbar A f f i d a v i t , July 21, 1997 at 3-5) and 
that they need the data to te s t the a p p l i c a b i l i t y of the one-lump 
theory to r a i l p r i c i n g gener:illy (Crowley A f f i d a v i t , July 21, 1997 
at 4 - 5) . 

Appellants do not ch<- llenge the one-lump theory as an economic 
model,' and t h e i r consultants acknowledge that the theory "applies 
t o any s i t u a t i o n i n which a shipper uses a r a i l route at least one 
l i n k of which i s a bottleneck." Supplementary Kahn/Dunbar 
A f f i d a v i t at 2. What they apparently question i s the a p p l i c a b i l i t y 
of the theory to p a r t i c u l a r circumstances. 

See STB Finance Docket No. 32760, Union P a c i f i c Corporation. 
Union P a c i f i c Railroad Company, and Missouri P a c i f i c Railroad 
Companv -- Control and Merger -- Southern Pacific R a i l Corp:jration. 
Southern P a c i f i c Transportation Companv. St. Louis Southwestern 
Railway Companv, SPCSL Corp.. and The Denver and Rio Grande Western 
Railroad Company, Decision No. 44, served August 12, 1996, s l i p op. 
at 191 (denying a l l r e l i e f requested by I n t e r n a t i o n a l Paper Company 
which had argued, i n part, that the one lump theory d i d not apply 
to c e r t a i n movements); ICC Finance Docket No. 32549, Burlington 
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In t h e i r e f f o r t to r e - l i t i g a t e the a p p l i c a b i l i t y of the one-

lump theory t o r a i l t r a n s p o r t a t i o n . Appellants must convincingly 

demonstrate that the burden imposed by t h e i r discovery i s 

j u s t i f i e d by any benefit the Appellants may derive from the 

discovery.^' Appellants cannot meet that burden because the 

data that they have requested would not allow them to t e s t the 

a p p l i c a b i l i t y of the one-lump theory to r a i l p r i c i n g e i t h e r i n 

general terms or i n any s p e c i f i c case. Tiie key in q u i r y i n any 

such challenge i s whether the rates that the destination c a r r i e r 

charges e x p l o i t a s p e c i f i c shipper's demand f o r the t r a f f i c at 

iNiorthern inc. and Burlington Northern Railroad Company Control 
and Merger -- Santa Fe P c i f i c Corporation and The Atchison. Topeka 
and Santa Fe Railway Companym, ("BNSF"), Decision No. 42, served 
November 16, 1995, 1995 ICC LEXIS 291 *6-*7 (a f f i r m i n g i n relevant 
part Decision No. 38); BNSF. Decision No. 38, served August 23, 
1995, s l i p op. at 70-79 ( c i t i n g and discussing CSX Corp. - Control 
- American Commercial Lines, Inc., 2 I.C.C.2d 490, 572-73 (1984); 
Norfolk Southern Corp - Control - North American Van Lines. Inc.. 
1 I.C.C.2d 842 (1985); CSX Corp. - Control - Chessie and Seaboard 
C.L.I.. 363 I.C.C. 518, 567-573 (1980); Union Pacific - Control -
Missouri P a c i f i c ; Western P a c i f i c , 366 I.C.C. 462, 533-546 (1982); 
Chicago, Milwaukee, St. Paul and P a c i f i c Railroad Companv --
Reorganization -- Acgu i s i t i o n bv Grand Truck Corporation. 2 
I.C.C.2d 427, 454-456 (1985); ICC Finance Docket No. 32133, Union 
P a c i f i c Corporation. Union P a c i f i c Railroad Company and Missouri 
F a c i f i c Railroad Company - Control - Chicago and North Western 
Transportation Company and Chicago and North Western Railway 
Company, served March 7, 1995, s l i p op. at 87-89; Union P a c i f i c 
Corp.. et a l . - Control - Missouri-Kansas-Texas Company, et a l . . 4 
I.C.C.2d 409, 476 (1983). 

See, e.g., The Bridgeport and Port Jefferson Steamboat Co.. 
Extension -- Connecticut and New York Points (New York, NY). No. W-
271 (Sub No. 4), 1987 ICC LEXIS 489 at *7-*8 (Jan. 5, 1987) ("Even 
i n an 'age of discovery run r i o t , ' we are not required t o allow a 
'dragnet, expensive exercise of discovery' upon demand . 
Here, the burden of production of the requested m&terial on 
applicant would be great and the b e n e f i t to be derived from 
ordering production i s doubtful. The motion to compel w i l l bo 
denied.") 
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issue. s, f o r any challenge to the a p p l i c a b i l i t y of the one-

lump theory to r a i l t r a n s p o r t a t i o n to succeed, i t must be based 

on a p a r t i c u l a r shipper's experience, including the e l a s t i c i t y of 

demand f o r that shipper's t r a f f i c . The Applicants' f i l e s would 

not disclose t h i s ; only the p a r t i c u l a r coal shipper would have 

t h i s information. For that simple reason, providing the 

Appellants with v i r t u a l l y unlimited access to a l l or most of 

Applicants' coal marketing f i l e s f o r v i r t u a l l y a l l t h e i r coal 

customers, and placing the substantial associated burdens of 

reviewing and producing these f i l e s on Applicants, would not 

serve the end Appellants profess to seek wit h t h e i r discovery.^' 

Appellants o f f e r .no viable a l t e r n a t i v e theory to show 

(contrary to th ^ogic Df the one-lump theory) that r a i l r o a d s do 

not seek to maximize t h e i r economic advantage. Also, Appellants 

do not explain how the data they seek would allow them to t e s t 

the various assumptions underlying the one-lump theory that t h e i r 

consultants have i d e n t i f i e d . ^ " 

Instead, Appfjllants claim that the Commission's decision i n 

BN/Santa Fe. affirmed by the D.C. C i r c u i t i n Western Resources, 

leaves them no choice but to review the marketing f i l e s of each 

Without doubt, outside counsel and consultants f o r the 
Appallants, who r e g u l a r l y represent u t i l i t i e s i n r a i l 
t r a n s p o r t a t i o n cases before the Board, (and often i n contract 
n e g o t i a t i o n s ) would enjoy the opportunity to gain v i r t u a l l y open 
access t o the coal marketing f i l e s of these three r a i l r o a d s . 
However, any discovery t h a t they seek i n t h i s case must of course, 
be l i m i t e d to issues relevant to t h i s case. 

See Supplementary Kahn/Dunbar A f f i d a v i t at 3; Appeal at 14. 

L 
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Applicant f o r v i r t u a l l y a l l of Applicants' coal shippers. 

Appellants, however, grossly misread these decisions. 

Nothing i n the BN/Santa Fe or Western Resources holdings 

even remotely h i n t s at the proposition, r e l i e d on by Appellants, 

that now the one-lump theory can only be rebutted by evidence 

derived from an across-the-board review of r a i l r o a d marketing 

f i l e s wholly unrelated to the e n t i t y seeking the imposition of a 

p r o t e c t i v e condition. Thus, i n BN/Santa Fe. which expressly 

r e l i e d on the Commission's p r i o r analyses of v e r t i c a l competition 

issues, the Commission quoted the two-part t e s t as set f o r t h i n 

UP/MKT and observed t h a t , "to q u a l i f y f o r r e l i e f , we have 

required an a f f i r m a t i v e showing that a s p e c i f i c u t i l i t y was able 

to obtain the r e a l benefits from o r i g i n competition even though 

i t was served exclusively by one c a r r i e r at the destination." 

BN/Santa Fe at 71 (emphasis added). Contrary t o the Appellants' 

contrived arguments, the Commission d i d not hold that evidence 

rom a shipper's own f i l e s can never be s u f f i c i e n t to rebut the 

one-lump theory and i t c e r t a i n l y did not hold that i n any future 

case a shipper seeking to s a t i s f y i t s burden of r e b u t t i n g the 

theory must f i r s t seek a l l p r i c i n g f i l e s from r a i l r o a d s , 

including those that r e l a t e to a l l other coal shippers and 

receivers, whether or not they faced a bottleneck s i t u a t i o n . 

Rather, the Commission c a r e f u l l y reviewed the evidence adduced by 

the s p e c i f i c u t i l i t i e s seeking r e l i e f and found t h a t none "has 

presented convincing evidence" that the benefits of o r i g i n 

com'-etition were passed along to them. BN/Santa Fe at 76-78. 
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In a f f i r m i n g the BN/Santa Fe dt. c i s i o n , Westf -n Resources did 

not license the v i r t u a l l y u nlimited discovery Appellants seek, or 

even address discovery issues at a l l . The Court's holding cannot 

f a i r l y be read to suggest that the r e b u t t a l evidence offered by 

the u t i l i t i e s i n BN/Santa Fe was i n s u f f i c i e n t because i t did not 

address the experience of other u t i l i t i e s or because i t was not 

derived from r a i l r o a d f i l e s . Instead, the Court agreed with the 

Commission that the s p e c i f i c evidence offered by the u t i l i t i e s 

was unpersuasive because i t showed behavior that i n fact could be 

explained as being f u l l y consistent with the one-lump theory. 

Western Resources, 109 F.3d at 791 (concluding that evidence of 

r a i l p r i c i n g behavior adduced by u t i l i t i e s " i s consistent with 

the one-lump theory"). 

In sum. Appellants iiave not met t h e i r burden. This i s . 

a f t e r a l l , a control proceeding, and not an i n q u i s i t i o n i n t o the 

ratemakii g practices of the Applicant railroads.'^ I I 

Appellants are e n t i t l e d to any r e l i e f here, that entitlement w i l l 

t u rn narrowly on how the transaction at issue w i l l e f f e c t the 

Appellants also appear to argue that chey wish to conduct a 
comprehensive retrospective analysis of the h i s t o r y of Applicants' 
p r i c i n g of coai t r a f f i c before and a f t e r the l a s t mergers of CSX 
and NS i n the early 1980's. See, e.g., July 21 A f f i d a v i t of 
Crowley at 4. Their document reqi'.ests, however, are grossly 
overbroad i n reference t o t h a t a l t e r n a t i v e r a t i o n a l e i n that they 
c a l l f o r a l l bids and any r e l a t e d documents from each Applicant to 
v i r t u a l l y every d e s t i n a t i o n t o which they shipped coal, not only 
•'or the years a f t e r the othei Applicants' mergers but f o r 
d e s t i n a t i o n s f a r from t h e i r merging p a r t i e s ' l i n e s . Of course, 
t e s t i n g how other mergers might have impacted bids i s f a r beyond 
the scope of t h i s case. Further, Appellants have other avenues of 
r e l i e f a v a i l a b l e to them i f they believe that rates are 
unreasonably high; that i s not an issue f o r t h i s c ontrol 
proceeding. 
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s p e c i f i c s i t u a t i o n that each Appellant faces, and not on how 

these three r a i l r o a d s have bid on coal t r a f f i c over the course of 

the l a s t twenty years; what the f i l e s at issue might reveal t o 

Appellants would not help Appellants s a t i s f y t h e i r burden. Judge 

Leventhal's r u l i n g recognizes that the reach of the discovery at 

issue f a r exceeds the issues i n t h i s case and properly allows 

Appellants to explore only those coal marketing f i l e s and t r a f f i c 

tape data that might arguably be relevant (because i t relates t o 

Appellants) .̂^ 

2. Appellants Have Shown No P a r t i c u l a r Need f o r the 
Fishing Expedition They Seek To Make Into 
Applicants' Marketing Files 

Appellants' arguments are p a r t i c u l a r l y misplaced i n l i g h t of 

the fact chat they have not shown how granting them access t o 

v i r t u a l l y a l l of Applicants' coal marketing f i l e s , and broad 

access to twenty years worth of t r a f f i c tapes, would allow them 

to fashion arguments under the one-lump theory. Three of the 

four Appellants do not even have a credible v e r t i c a l i n t e g r a t i o n 

'̂ Moreover, even i f the a p p l i c a b i l i t y of the one-lump theory to 
r a i l t r a nsportation were open t o r e f u t a t i o n as a general 
t^i-opo.<?ition, much of the data that the Appellants seek would be of 
n e g l i g i b l e probative value, at best. I t i s d i f f i c u l t to see how 
r a i l r o a d bids f o r p a r t i c u l a r coal movements would disprove the 
theory given the substantial changes to the regulatory environment 
that have occurred over the cast 19 years. Notably, the Staggers 
Rai l Act of 1980, Pub. L. No. 96-448, 94 Stat. 1895 (1980), v a s t l y 
changed the regulacory st.turture by allowing b i l a t e r a l contracts 
and the ICC changed i t s approach t o regulation of coal rates i n 
1985. See Coal Rate Guidelines, Nationwide. 1 I.C.C.2d 520 (1985) . 
Further, the manner i n which Applicants have b i d on coal 
t r a n s p o r t a t i o n as to which the one-lump theory has no a p p l i c a t i o n 
would not advance any legitimate goal of the Appellants. 
Nonetheless, t h e i r "meat-axe" document requests would capture a 
multitude of f i l e s as to which the theory can have no a p p l i c a t i o n . 
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concern at a l l and the f o u r t h (Delmarva) does not need to explore 

the f i l e s and tapes r e l a t i v e to other u t i l i t i e s to put forward 

i t s case. 

Appellant A t l a n t i c City E l e c t r i c i s now served exclusively 

by Conrail and, were the Application approved, would be served by 

both NS and CSX, at o r i g i n and d e s t i n a t i o n , due to i t s location 

i n the South Jersey/Philadelphia Shared Assets Area. Thus, that 

u t i l i t y w i l l experience enhanced competitive options at 

destination were the Application approved, hardly a basis f o r 

allowing that u t i l i t y ' s outside lawyer and consultant access t o 

highly c o n f i d e n t i a l p r i c i n g and marketing information f o r 

hundreds of other u t i l i t i e s . 

Appellant Ohio Valley i s not a u t i l i t y , but rather provides 

coal, as relevant, t o a non-Appellant u t i l i t y that i s now served 

by Conrail and t h a t , p o s t-acquisition, would be served by NS at 

o r i g i n and CSX at de?tinaLxoii. That mine i s not i n a p o s i t i o n t o 

challenge or rebut the one-...ump theory, which simply does not 

extend to i t s s i t u a t i o n . 

Appellant American E l e c t r i c also does not appear to face an 

A c q u i s i t i o n - r e l a t e d v e r t i c a l competition issue. I t s Conrail-

served f a c i l i t i e s ( i n c l u d i n g those served by a combination of 

Conrail and barge) each obtain t h e i r coal from Conrail-served 

mines. The A c q u i s i t i o n w i l l serve to s u b s t i t u t e CSX and/or NS 

f o r Conrail, but w i l l not reduce or eliminate o r i g i n point 

competition that e x i s t s today. Thus, t h i s u t i l i t y ' s s i t u a t i o n 

does not implicate the one-lump theory. 
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Only Appellant Delmarva i s , arguably, i n a p o s i t i o n to even 

be concerned wit h the one-lump theory -- i t i s now served by 

Conrail at destination and CSX and NS serve at the o r i g i n coal 

f i e l d s ; post-acquisition, i t w i l l be served at destination by NS. 

Delmarva might thus argue i n t h i s proceeding t h a t , as applied t o 

i t s t r a f f i c , the one-lump theory should not apply. To sustain 

t h i s argument, Delmarva needs only the data required t o meet the 

well-established two-part t e s t f o r r e b u t t i n g the a p p l i c a b i l i t y of 

the theory to a p a r t i c u l a r circumstance: 

[T]he record must c l e a r l y show the fo l l o w i n g i n 
order f o r a nonmerging c a r r i e r t o q - i a l i f y f o r a 
grant of trackage r i g h t s t o a u t i l i t y over the 
l i n e of the d e s t i n a t i o n monopoly c a r r i e r . F i r s t , 
i t must show tha t , p r i o r to the merger, the 
benefits of o r i g i n competition fl.owed through t o 
the u t i l i t y and were not captured by the 
destination monopoly c a r r i e r . Second, i f i t i s 
established that the benefits of o r i g i n 
competition are i n f a c t passed on to the u t i l i t y , 
there must be an a d d i t i o n a l showing that such a 
competitive flow-through w i l l be s i g n i f i c a n t l y 
c u r t a i l e d by the merger. 

BN/Santa Fe at 71; UP/MKT. 4 I.C.C.2d at 476. The i n q u i r y under 

t h i s two-part t e s t i s u t i l i t y - s p e c i f i c and of necessity focused 

on the experience of the single-served e n t i t y that claims the 

benefit of o r i g i n competition. 

Delmarva claims that i t obtains the be n e f i t of o r i g i n 

competition today and thus that i t can s a t i s f y the f i r s t part of 

the two-part t e s t . To prove that claim or t o s a t i s f y the second 

part of the t e s t , Delmarva c e r t a i n l y does not need information 

from each Applicant on bids they have made t o hundreds of other 

u t i l i t i e s and mines over the l a s t twenty years. Instead, i t 
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needs only information i t already has -- including the bids made 

to i t , the rates charged to i t and, j u s t as important, i t s 

a l t e r n a t i v e s f o r sourcing coal and/or e l e c t r i c i t y . I n other 

words, Delmarva already knows whether or not i t has a basis f o r 

arguing that Conrail misjudged Delmarva's willingness to pay by 

charging too l i t t l e so that NS could (assuming approval of the 

Application) raise Delmarva's rates. In f a c t , Delmarva 

acknowledged i n Appellants' July 14 Motion to Compel that i t has 

information showing "that Delmarva has been able to use 

competition between CSX and Norfolk Southern to lower the p r i c e 

f o r t r a n s p o r t i n g i t s coal . . . [and] has reaped the ben e f i t of 

t h i s competition among o r i g i n c a r r i e r s . " Motion t o Compel at 9-

10. 

Under s e t t l e d precedent, Delmarva could never be e n t i t l e d to 

r e l i e f i n the foz-m of a p r o t e c t i v e condition unless i t c o r l d shcvi 

at a minimum that the a c q u i s i t i o n w i l l r e s u l t i n some competitive 

harm t o i t , e.g.. that i t w i l l lose the benefit of competition 

that i t now receives. BN/Santa Fe at 70-73. Thus, under th a t 

precedent, neither Delmarva nor a.iy of the other Appellants would 

be e n t i t l e d to r e l i e f ever, i f the Appellants could show, upon 

review of the massive f i l e s they seek, that i n some cases 

i n v o l v i n g other u t i l i t i e s the assumptions underlying the one-lump 

theory do not apply. Since they would not be e n t i t l e d t o r e l i e f 

regardless of how Conrail, CSX or NS have b i d on other t r a f f i c 

over the l a s t twenty years, they have no basis f o r sustaining 
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t h e i r broad document recjuests f o r f i l e s containing such bids and 

relat e d information or f o r a l l t r a f f i c tapes. 

Judge Leventhal's r u l i n g allows the Appellants access to 

more information than they need. Thus, Appellants have no basis 

on which to complain that they cannot meet t h e i r burden under 

s e t t l e d precedent. 

C. IN FORMULATING THE ORDERED DISCOVERY LIMITATION, ALJ 
LEVENTHAL PROPERLY WEIGHED THE APPLICANTS' BURDEN IN 
PRODUCING THE REQUESTED MATERIALS AGAINST THE BENEFIT 
OF THAT MATERIAL TO APPELLANTS 

The Surface Transportation Board and i t a predecessor have 

recognized that discovery should not be permitted when the burden 

of producing the requested material outweighs the benefit to be 

derived frora the material by the requesting party. Courts, too, 

have recognized t h i s p r i n c i p l e i n applying Rule 26 of the Federal 

Rules of C i v i l Procedure. See. e.g.. Aramburu v. The Boeing Co.. 

885 F. Supp. 1434, 1444-1445 (D. Kan. 1995) (sustaining objection 

to document production because l i m i t e d value of requested 

material was disproportionate t o substantial burden of producing 

i t ) . 

The volume of documents conceivably encompassed by 

Appellants' Document Requests i s simply enormous.Indeed, i n 

The discovery sought by Appellants "would require the 
production of v i r t u a l l y every document i n CSX's f i l e s r e l a t i n g to 
bids f o r the movement of coal, the single largest commodity ca r r i e d 
by CSX, over a nineteen year period. The discovery request would 
require the production of hundreds of thousands of p o t e n t i a l l y 
responsive pages rrom various CSX s i t e s . . . " CSX's Response i n 
Opposition t o the Motion of A t l a n t i c C i t y E l e c t r i c Company, 
Delmarva Power and Light, and The Ohio Valley Coal Company to 
Compel Responses to Discovery at 2. 
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t h i s regard, the discovery requests at issue here go f a r beyond 

" f i s h i n g " ; they are "an e f f o r t 'to drain the pond and c o l l e c t the 

f i s h at the bottom.'" Amcast Indus. Corp. v. Detrex Cotp.. 138 

F.R.D. 115, 121 (N.D. Ind. 1991) (quoting In Re IBM. 77 F.R.D. 

39, 41-42 (N.D. Cal. 1977)). 

Appellants claim that Applicants' concerns regarding the 

burden attached to Document Requests 1 and 2 are "easily 

answered" by t h e i r o f f e r to t r a v e l to Applicants' o f f i c e s to 

examine the subject f i l e s i n person. Appellants' Appeal at 22. 

This i s hardly an "easy answer", and i s c l e a r l y unacceptable. 

These f i l e s almost c e r t a i n l y contain information not responsive 

to the document requests and not relevant to the proceeding, as 

wel l as responsive documents that are protected by p r i v i l e g e . 

In the case of NS, Requests 1 and 2 would require NS to search 
over 90 f i l e s cabinets -- which could take NS employees over 800 
man-hours to review simply to i d e n t i f y p o t e n t i a l l y responsive 
documents, not t o mention the time required f o r counsel t o review 
f o r p r i v i l e g e and c o n f i d e n t i a l i t y . Norfolk Southern's Response to 
A t l a n t i c City E l e c t r i c Company, Delmarva Power and Light Company, 
and the Ohio Valley Coal Company ("NS Responsed") at 9. A thousand 
a d d i t i o n a l hours i s likewise involved f o r Request 3 seeking 100% 
t r a f f i c tapes. I d . 

Appellants erroneously conclude that i n regard to the 
production of 100% t r a f f i c tapes f o r over 20 years, "there i s no 
burden here." Appellants' Appeal at 23. In f a c t , as stated i n 
NS's Response at 9 and at the July 16th hearing, Tr. at 105-107, 
the production of these t r a f f i c tapes, whose probative value i s at 
be.st questionably marginal, would place an enormous burden on NS. 

As to Conrail, " [ c ] c a l constitutes one of Conrail's most 
important categories of business . . . [Coal] f i l e s include 
hundreds of contracts and thousands of documents r e l a t i n g to them 
not only bids and related documents, but other documents r e l a t i n g 
to matters other * han bids, such as day-to-day service issues." 
Conrail's Reply to Motion to Compel of A t l a n t i c C i t y E l e c t r i c 
Company, Delmarva Power & Light Company, and The Ohio Valley Coal 
Company at 8. 
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The burden of t h i s production l i e s not only i n loc a t i n g and 

i d e n t i f y i n g responsive documents, but also i n reviewing these 

massive documents f o r c o n f i d e n t i a l i t y and p r i v i l e g e . 

Appellarts' "easy answer" likewise f a i l s to acknowledge the 

fac t that the requested f i l e s contain highly sensitive shipper 

information which the Applicants have an o b l i g a t i o n t o protect 

under 49 U.S.C. § 11904 ( p r o h i b i t i n g disclosure of ce r t a i n 

information t o persons other than the shipper or consignee 

without the consent of the shipper or consignee). See also. STB 

Docket No. 41687, Grainland Cooper v. Canadian Pac i f i c Limited 

and Soo Line Railroad Company d/b/s/ CP Rail System, served June 

9, 1997, appeal pending, (holding that neither the Board nor the 

Administrative Law Judge has the j u r i s d i c t i o n to require that 

information protected by § 11904 be released). In addition, i n 

some instances these documents may be subject to contractual 

c o n f i d e n c i a l i t y provisions between the shipper and the r a i l r o a d . 

Appellants r e a d i l y admits that " [ t ] h i s i s a burdensome 

discovery request" (Tr. at 31) but now ask the Board to set 

aside ALJ Leventhal's exercise of his d i s c r e t i o n i n applying the 

Discovery Guidelines and weighing the burden of producing the 

requested material against the benefit c that material t o 

Appellants. A f t e r hearing extensive argument from Appellants' 

counsel on the need t o obtain the requested material i n i t s 

t o t a l i t y , and argument from Applicants' counsel on the burden 

involved i n producing the requested material, ALJ Leventhal held: 

. . . Li]n the question of discovery, you 
have t o weigh the burden against the need t o 
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know. I f e e l that keeping th a t i n mind, you 
need to know i s l i m i t e d to the competition 
f o r business involving each of these 
r a i l r o a d s , involving the shippers before and 
a f t e r the mergers that you have put on the 
record. So I'm going t o order the time frame 
to be l i m i t e d to 1978 t o 1982 f o r CSX; 1980 
to 1984 f o r Norfolk Southern; and 1988 t o 
1992 f o r Conrail. 

Tr. at 87. ALJ Leventhal f u r t h e r ruled t h a t production subject 

to the Appellants' Motion to Compel would encompass the years 

1995, 1996 and the f i r s t two quarters of 1997 r e l a t i n g to 

Appellants destinations c u r r e n t l y served by Conrail which e i t h e r 

CSX or NS would serve a f t e r the proposed a c q u i s i t i o n . Tr. 101 

ALJ Leventhal i n formulating the ordered discovery 

l i m i t a t i o n properly weighed the burden that would be placed upon 

the Applicants i n producing the requested material against the 

benefit of t h a t material to Appellants. No "clear e r r o r of 

judgment" or "manifest i n j u s t i c e " has been demonstrated that 

would warrant a reversal of the decision. 

CONCLUSION 

For a l l of the above-stated reasons, the Appeal from the 

Order of the Presiding Judge should be denied. 
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