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Whether or not Corrail in the past has failed to honor shipper directions - violating 49 I'.S.C 

§ 10747(a)(1), or any STB mle or otii';r provision of federal law as alleged by NYCH - the 

contention hardly ha. a place in this proceeding directed on.y to fumre operations of Conrail 

lines by CSX and NS.'" Insofar as the Transaction is concemed, NYCH will now have access 

tc both NS and CS.X via the Greenville 'Vard. and NYCH is not adversely affected by the 

Transaction, Even if it were shov\ n that Conrail violated § 10747(a)(1) or any other p-ovision 

of law. there is no showing that CSX or NS would continue to do so, 

5. Tri-State Transportation Campaign 

Tht Campaign is a consortium of plamiing groups interested in Uie metropolitan New 

York Transportation system. It is concemed that ifie area has had single carrier service, and 

seeks to extend NS operation, e-̂ st of ttie Hudson River. 

Bemoaning the transportalion history of the area, the group asks the Board to require NS 

to file an application to operate a car float service across the NY/NJ Harbor, or to purchase the 

New "N'ork Cross Harbor Railroad, or itself to investigate the service provided by the Cross 

determinations about whether Conrail's practices are accurately described in the resutement of 
the allegations NYCH has made in its recently filed iawsuit (̂ •YCH-3 at 2-5), or whether those 
practices might violate any laws. But it does not. Even if those allegations were to raise issues 
that may be vviihin che Board's 'urisdiction in some appropriate proceeding, they have no 
connection with the Transaction and this is not the setting in which to respond to them. That 
is particularly so in view of the acknovviedgment by NYCH's CEO that NYCH is ' not asking 
the STB to decide whether or not [wel're go.ng to prevail in this litigation." (Crawfoid Dep., 
Nov. 7S. 1997 at 146-47). 

If the routing described in NYCH's filing is an esublished ihrough route and CSX is 
instmcted by the shipper to follow it. CSX will, consistent with the mandates of 49 U.S.C. § 
10747. comply with 'he shipper's directions. If the route described hy NYCH is not an 
established route. N"V C 4 must follow the proper procedures for requesting a separate proceeding 
before the Board on the proposed through route 
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Harbor, This is discussed in part A of this Section, In addition, the group asks the Board to 

grant NS trackage rights if., mn ihrough trains from 65ih Street to Bronx Oak Point and the 

Hunts Point Market: to grant tracka£;e righis to NS allowing it to serve the NEC to Connecticut 

and Massachusetts to transfer lo NS Coprail freight rights ihrou;;h the Pennsylvania Railroad 

Tunnels ihrough midiown Manhattan, and to require CSX to esublish an intermodal terminal 

at Harlem River Hard, Additional conditions which the group requested in a November 24 filing 

addressing Applicants' North Jf rsey Shared Asseis Operaiing Plans are largely embellishments 

of the earlier requested conditions. They add a demand lhat the Shared Asseis Area Operator 

coope. lie w lib NJ Transit and Metropolitan Transit .Authority to allow for the introduction and 

expansion of passenger routes and services. 

The Tri-State Transportation Campaign's requests for conditions are not supported by 

evidence, are not related to a consequence of the Transaction, and consequently should be 

denied. 

6. Resource Warehoising & Con.solidation Services, Inc (RWCS-3) 

Resources W.trehousing & Consolidation Sevvicts, Inc (RWCS) has intermodal facilities 

located on the souihem terminus of a north/south rail line owned and served by the New York 

Susquehanna & Westem Railroad (NYS&W), which is owned by the Delaware Ostego 

Corporation. 

While supporting the Transaciion and not anticipating "difficulty in ultimately achieving 

satisfactory service options or commitments", RWCS demands use the conditioning power of 

the Board to require what it claims should be equal access lo both NS and CSX rail service to 

and from its terminal facilities RWCS-3 at 2. In fact, however, RWCS will be provided the 
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dual access it seeks, Orrison R\'S at 128, It can only be served now. and in the fumre, by 

NYS&W, It will be aLic to connect to NS via rassaic Junction off the Southern Tier on the 

Conrail lines allocated to NS; and to CSX via a connection to be built from North Bergen to 

Little Ferry. Id. at 128. 

C. Private Holdings In The Shared .Assets Areas 

Each of the three Shared .Assets Area .Agreements contains a Section 6, which, together 

with the definitions provided in the Agreement, defines the responsibility for making and 

financing shared capiul irrprovemerits. See CSX/NS-25, Vol. 8C at 82-85, 121-24, 162-65. 

These provisions also permit, in ceruin carefully defined cases, one or the other of CSX and 

NS to make capital improvements on their own and have them as their private property , in the 

same cases subject to a right of the other to "buy-in" and in other cases ("Operator Facilities") 

without such right. The provisions are a balanced set of mles which provide for the making 

of capiul in:provenients on jointly siicred facilities on an equiuble basis, while preserving 

opportunities for priv ate inv estment and use. Sharing of essential facilities and competition lo 

provide additional facilities to serve shippers are thus both promoted. There also are ceruin 

existing facilities in Shared Asseis Areas which are to be set aside for use bv or.c- cr the other 

of CSX or ^S, See CSX/NS-20, Ex, 13. CSX Operating Plan. S c. 4,5.1., Vol, 3A at 213-33; 

Section 6(j) of North Jersey S.A A, Operating Agreement, CSX/NS-25, Vol. 8C at 85; Items 

1(C) and 2(C) to Schedule 1 to Transaction Agreement. CSX/NS-25. Vol, 8B at 85-86, 88-90. 

In an astounding submission. CMA proposes lhat a condition be imposed to the effeci that 

w ithin Shared Asset'; Areas no private facilities may exist and that all facilities must be shared 
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by the two caniers. CMA-10 at 34-35. CMA seeks the imposition of such conditions with 

respect to all preexisting bulk facilities as well as any and all fuuire facilities to be consttoicted 

in the Shared Assets Areas: 

Lest there be any doubt, it is necessary for the Board to 
make clear lhat facilities constmcted in the fumre n the 
shared asset areas will be open to both CSX and NS. 
Otherwise, the benefit of joint access in the SAAs will 
diminish over lime as existing facilities are retired and 
new facilities are constmcted. 

CMA-10 at 24. 

While put forward m the name of compelilion, the proposal is so anti-competitive that 

it is hard to imagine itr suggestion by a group ostensibly devoted to free-market principles."* 

The proposal embodies the following notions: First, that by creating Shared Asseis Areas the 

parties, like it or not, bring it about that everything in ttiem must be hei>i in common by the two 

caniers. Second, that neither CSX nor î S should, using ils private funds, bulla a new facility, 

not interfering with the joint use of shared asseis, to serve customers in Shared Asseis Are? 

without permitting the other to use. Adopting those notions would preverl CSX and NS from 

e\ecuting their operating plans, would stifle innovative and progressive initiatives by CSX and 

NS. and would reduce service to the lowest common denominator. The Applicants have 

carefully adjusitd the balance between what must be done collectively and what may be done 

ind-viduallv There is no reason to destroy that balance and every reason to maintain it. The 

condition should be rejected as baseless and itsc'f anti-competitive. 

A similar proposal is made by Congressman Kucinich who proposes to "nationalize" all rail 
facilities m and around Cleveland, apparently to meet environmenul objectives. Submission of 
Congressman Demus J. Kucinich (unnumbered). 
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D. Public Input and (ilovemance 

A few parties have proposed thai the Board unpose as a condition the requ rement lhat 

ceruin public entities or officials participate in the governance of d?e Shared Assets Area. For 

example, the Delaware Valley Regional Pla.ming Commission ("DVRPC'), advocates, wiihout 

providing any deuils, that the Board prescribe an official mechanism" for public input inio the 

management of the shared asseis area. DVRPC-2 at 4. Similarly, the South Jersey 

Transportation Planning Orgamzation, while supporting the Transaciion, "urges the STB and the 

railroad*- to consider . . that a public voice should be presr-ibed in the govemance and 

maintenance of the Siiared / sseis Areas." SJTPO-1 al 2. Congressman Robert Menendez of 

New Jersey would go further and have th? Board designate 'an impartial party to represent the 

public interest in the Shared Asseis Areas and act as an arbitrator " in managmg ttie Shared 

Asseis Area. Comments of Congressman Robert Menendez (unnu'n'pered) at 6. 

All these requests should be rejected. Public authonties will be listened lo and consulted, 

of course, and CSX and .NS expect to have significant outreach to. ard communications with, 

the public authonties and o.Ticials as appropriate,-'- The precise form and content, nowever, 

of these communications and interfaces can hardly be prescribed or %rmaned by the Board. In 

some cases, infomial or formal, advisory roles may be appropriate, although :eruinly not 

govemance roles. The proposals that the Loard designate publit officials to undertake 

For example. CSX and NS have proposed procedures for meetings and cooperation with the 
New Jersey Deparmient of Transportation and ttie New Jersey Transit Corporation lo discuss 
major issues. See discussion in Section .WIL The timing, designation of represenutives, etc., 
in coordna.ing v.iih such public bodies, however, muit necessarily be left to the parties 
involved 
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management decisions as to operations in the Shared Assets Areas, or be involved in tie-breaking 

or other deadlock mechanisms, would neither contribute to the safe and efficient operation of 

the new rai systems, nor accord with Board policy and precedent. 

E. Operations 

Several parties in their comments on the Primary Application expressed concern that the 

Shared Assets Areas concept is "novel" and "untried" and that the CSX and NS Operating Plans 

did not provide sufficient detail on how the Applicants would operate in the SAA's. The Port 

Authority of New York and New Jersev (Port Authority), seeking assurance that CSX and NS 

could operate efficiently and meet the Port Authority's needs 'n the North Jersey SAA, filed 

a motion (NYNJ-13) asking the Board to require Applicants to file deuiled operating plans for 

the NJSAA. In response, the Board ordered the Applicants (individually or collectively) to file 

a more detailed plan for the NJS.A.A in order to demonstrate that their proposed operations were 

feas bie and would not unduly impact passenger and commuter operations. Decision No. 44. 

Accordingly, on October 29. 1997, CSX and NS jointly filed a coordinated operating 

plan for the NJSAA (CSX/NS-119).'*-* That plan set forth more fully the CSX and NS train 

service that would be available on Day One of operations and explained the role of the CSAO 

in the NJSAA (and other SAA's) T.he plan des.-:ribed the traffic flows to and rrom the NJSAA, 

*"* New YorL'New Jersey Foreign Freight Forwarders & Brokers Association. Inc, asks the 
Board to require Applica:.ts to provide a detailed statement of the management and operations 
plan foi the assets located within the New York/New Jersey Shared Asseis Area, Because 
Applicants have already complied with the Board's Decision No, 44, served October 15, 1997, 
requiring detailed oi' ating plans for the North Jersey Shared Assets Area, lhe association's 
request has ahead,, been complied with anci is therefore moot, 
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the major blocking pattems that would affect the N7SAA, and the proposed capiul improvements 

boili within the NJSAA and throughoui the CSX and NS systems lhat would benetit customers 

shipping to and from the NJSAA, Yard operations and local yard assignments, including service 

of local customers, were also included. The submission provided a ftiller explanation of the 

purpose of the CSAO, identified the operating mles (NORAC) that would apply in the SAA's, 

including the NJSAA, and specified that there would be one dispatcher for the entire NJSAA 

area, located in Mt. Laurel, NJ Tbe plan also identified all freight trains scheduled to operate 

over Amtrak and NJT lines and provided existing passenger train schedules to deiror t̂tate that 

proposed freight operations in the NJSAA would noi unduly interfere with passenger service. 

The plan also provided deuils on the unplemenution processes that CSX and NS have underway 

to assu:-e a smooth transition The sponsors of the Plan submined to depositions on 

NovePiber 19. 1997, 

On November 24. 1997. five parties responded to the NJSAA plan - the Port Authority, 

APL, Amtrak, NJT and Tri-Sute Transportation. Inc.'- Significantly, the Amtrak and NJT 

comments are mostly positive. Amtrak acknowledges lhat most of ils concems are adequately 

addressed in the plan and that the only remaining concem - the scheduling of certain freight 

trains outside Amtrak's cunent window for freight operations - is cunently the subject of 

negotiations between Amtrak and ttie Applicants, and will not require STB intervention. 

On the basis of Applicants' submission. .NJT has withdrawn two of ils previously filed 

requests for conditions. Its remaimng request basically seek reassurance or clarification of 

See NYNJ-18; APL-8; NRPC-9; NJT-12; Submission of Tri-Sute Transportation, In-, 
(unnumbered). 

VIII-60 

P-17^ 



commitments contained in the plan. Applicants affirm that two of NJT's remaining concerns 

will be met: (1) locomotives operaiing over NJT lines will be equipped with A7C/PTS 

equipment compatible with NJT requirements (see CSX/NS-119 at I I . 125; Onison/Mohan 

Dep., Nov. 19, 1997, ct 116-17; see also Orrison RVS at 154), and (2) NORAC operaiing mles 

will govern ihrough the foreseeable fumre (see Response to NJT's Third Set of Intenogatories, 

CSX/NS-112 at 6; Onison RVS at 154). NJT's fmal concem - that there be close coordination 

of the implementation of the plan -does not require imposition of any condition by the Board. 

Applicants' recently filed Safely Integration Plan for the S.AA's, and various other submissions 

explain the close coordination and careful steps being taken in the implementation planning 

process lo assure smooth transition. 

Tri-State's comment reiterates ils request for shared access east of the Hudson River -

which issue has been addressed above - and further seeks assurances ihat CSX and NS will 

pursue carload freight and not abandon such traffic in the interests of developing intermodal 

traffic. As carload freight is the lifeblood of the railroad industry. no condition for the caniers 

to pursue such traffic is needed. Onison RVS at 156-57, However. Tri-Suie's request that 

CSX and NS be required to conduct a study for the Sute of New Jersey to discover ""untapped 

potential'" for carload traffic and that the Board "assign'" CSX and NS specific largei levels for 

developing carload freight traffic is beyond the scope of mis proceeding, V/hile Ci>A and NS 

seek to attract and compete for additional carload freight traffic in the New Jersey area in the 

normal course oi business, there is no jusiifica.ion for the Board to impose such a requirement 

on them Business development is appropriately conducted through private industry and not 

adminisirative order. 

VIiI-61 

P-173 



The Port Authoritv comment is an extraordinary effort lo find fault for the sake of 

finding fault. The verified statement of its witness consisted of a list of insignificant "flaws " and 

"discrepancies" including criti ism that the schematic drawings of the area (used to indicate yard 

usage and not to depict line ownership) did not accurately reflect trackage rights and the term 

"high quality" was not defined. Many of the points raised are basically objections lo any 

deviation from existing Conrail practices. For example, several of the Port Authority's points 

concem changes in operations at Oak Island Yard and the CSX and NS blocking strategies, .As 

explained more fully in Mr. Orrison's statement, when Conrail previoi.sly downsi/ed Oak Island 

as a cost-cutting measure, cars were sent out of route, resulting in added transit time for 

customers' traffic. Orri.son RVS at 159. CS.X's and NS' proposed operations, which include 

restoration of the use of the Oak Island hump processor to fu.l capacity and new blocking 

strategies, will be more customer-oriented and will reduce car days for a significani amount of 

traffic Id. 

APL's ctimment basically boils down to two issues. First, /̂ PL is dissatisfied with 

section 2.2(c) of the Transaction .Agreement providing for the assumption of Conrail's rail 

transportation contracts by CSX and NS. APL would prefer renegotiating its existing contract. 

That issue is addressed elsewhere in this Narrative (Part I.X). 

APL's second issue is that it questions whether CS.X and .NS will provide the same 

"tightly coordinated" service for APL that Conrail does today. Under the guise of concern lhat 

tlie railroads are not aware of the complexity of operations in the congested NJSAA area. .APL 

suggests that CSX and .N'S would not be able to provide the same service without further 

congestion and delay. The idea that CSX and NS cannot coordinate operations in the .NJSAA 
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is nonsense. Applications are experienced rail carriers well versed in opv̂ raiing in areas equally 

or more congested and complex lhan the NJSAA - Chicago, for example. 

Moreover, the premises of many of APL's anticipated problems are unfounded. For 

example, although the proposed CSX service between APL and CSX's proposed new 59th Street 

intermodal facility in Chicago will be better than existing Conrail service, APL complains tbat 

this service is speculative because the terminal is not now completed. The term.iual will be 

completed in plenty of time for Day One operations, and even if it were not, CSX has a fully 

adequate backup plan via the 63rd Street facility. Orrison RVS at 170-71. Similarly, APL frets 

wittiout cause that CSX w ill not be able to perfonn the "filet and toupee" operation that Comail 

cunently performs. CSX is well versed in that operation (although it calls it "suck hu'ubing") 

and already has included it in its intermodal operating plan. Ortison RVS al 172. Finally, APL 

complains lhat CSX and NS did not heed APL's prior input in preparing the NJSAA operating 

plan; but the fact of the matter is ihat at meetings between APL and CSX, APL wanted to 

discuss 'ates, not operations, and did not respond to operational proposals made by CSX. 

Section IX: Rutski RVS at 20-23. 

F. Summary and Conclusions 

.As the foregoing discussion makes abundantly clear, neither Board precedent nor policy 

supports the numerous comments and/or inconsistent and/or responsive applications seeking, as 

a condition to Board approval of the primary application, that CSX and NS reshape or create 

new Shared .Assets Areas and other shared anangements, in addition to those voluntarily 

negotiated and careftilly crafted by them. The protesunts in this group have blithely ignored 
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the clear directive of the board in this case in its Decision No, 40 (decided October 1, 1997) 

that requests for conditions must meet the "specific criteria" esublished by Board precedent, and 

that petitioners must present subsumial evidence tt) esublish that "without imposition of the 

conditions japproval of the prunary application] will harm their ability to provide essential 

services and/or competition," Decision No, 40 at 2, 

As noted eariier, if requests of this namre were to be granted, rail mergers and 

consolidations would be prohibitivelv complex and expensive. Indeed, if the Board were to 

require extensions oi, or addition to. Shared Assets Areas as proposed by several ofthe parties, 

the economics of the Conrail acquisition would be dramatically and drastically changed, and 

so undermine the pro competitive stmcture contem.plaied by the Transaciion Agreement, that the 

stmcmre could well be rendered commercially impracticable and/or operationally infeasible. 

The Shared Assets Areas as negotiated by CSX and NS will affirmatively promote the 

public interest. These Shared Assets Areas are an integral part of the overall Transaction set 

forth in the Application, and are part and parcel of the creation of numerous new single-line 

routes between the Northeast and Southeast and the Northeast and Midwest. As the previous 

discussion reviewing these comments and/or inconsistent and/or responsive applications on an 

area by area basis demonstrates, the CSX/NS acquisition - and indeed the voluntary Shared 

' <sets Areas themselves - are likely to improve the competitive positions of most, if not all, 

of these complainants by affording new rail transportation options, and prov iding bener, more 

reliable, and mor,- competitive trL_..porution services. There has been no evidence offered ttiat 

in any way justif es restmcturing the underlying Transaction by imposing the conditions sought 

bv these protesunts. 
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IX. THE BOARD SHOULD NOT IMPOSE ANY CONT)mON DISAPPROVING 
SECTION 2.2(c) OF THE TRANSACTION AGREEMENT RELATING TO 
CONTIAIL'S RAIL TRANSPORTATION CONTRACTS OR ANY OTHER 
PROVISION OF THE DOCUMENTATION AND CORPORATE 
STRTJCTURE OF THE "CONTINLTNG CON'RAIL." 

A. Section 2.2(c) of the Transaction Agreement Provides a Logical 
Method for Ensuring Continued Service Purj uant to the Terms of 
ttie Existing Contracts. 

Section 2.2(c) of the Transaction Agreement provides an orderly and logical 

method for allocating the existing Rail Transportation Conttacts of Conrail. It u-eats the 

conttacts as equally binding upon the rail carrier and upon the shipper; simplifies the task of 

assimilating parts of a single railroad mto the systems of two other railroads; and faciliutes 

the process of implementadon ann smooth transition from a separate, unitary Conrafl into a 

Conrail the operation of vhose routes are allocated bePA'een the two raih-oads. 

The system cf allocation prescribed by Section 2.2(c) is logical. "Where only CSX 

can perform single line service to fulfill a conttact, CSX will provide it. CSX/NS-25, 

Vol. SB at 26, § 2.2(c)(iii)(C)(bb). Where only NS can piovide single line service to fulfill 

a contract, NS will provide it. Jd- § 2.2(c)(iii)(C)(aa). "Where neither can provide single 

line service (the so-called "one to two" situations) the shipper's contract price is proiected 

even though the contract becomes a joint line contract, and a pre-agreed division is applied. 

.All non-price provisions of the contract art to be observed as weli. (Subsection (x) of the 

sections just cited.) See oho M- at 27, § 2.2(c){iv). 

WTiere both CSX and NS can provide single ILie service, penormance ofthe 

contracts will be, as a totality, divided 5()-50 beuveen them. id. at 27-28, 
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§§ 2.2(c)(iii)(C)(cc)(z), (dd) (z), (ee), (z), and (f). There is, however, a presumption agamst 

dividing performance of any contract uCtween a single origination and (destination bctwf^n 

the two carriers. Id- -t 28, § (c)(iv). Perfonnance of those contracts w.J be allocated by 

mutual agreement between CSX and NS, contract by contract, or, ir. appropriate cases, by 

allocating performance of a portion of a contract that involves the entirety of all movements 

from one parucular origination point to a particular destination point' to one carrier, and 

other such portions to the other carrier. In the case of multi-origmation/destination contracts, 

all special provisions — e.g., volume incentives, commitments, etc., based on total moves 

between all pairs covered by the contract ~ will be preserved for the benefit of the customer. 

Id. at 28, § 2.2(c)(v).2 

It is this last aspect of the ttansaction, dealing with contracts where both carriers 

can provide single line service, that has given rise to most of the specific shipper 

comments.-' Some of these comments have to do with uncertainty; shippers do not know 

which of the two railroads will perform their contract.'' Other commentors want the Board 

to allow them to tenninate Lheir existing contracts immediately upon the commencement of 

separate operations by CSX and NS. 

• Sometimes called a "lane." There is a presumption that service responsibility on such a 
lane will not be divided between the two carriers. Id. at 28, § 2.2(c)(iv). 

- Revenues and expenses from these contracts will be pooled so that a failure to divide the 
responsibility for tienonr.ance perfectly equally will not affect the 50-50 split. Id- at 26, 28, 
§§ 2.2(c)(iii)(C) and 2.2(c)(iv). 

CM.A-10 at 35-36; ISRI-6 at 12; NTrL-7 at 38. 

' ISRI-6 a: 12; .NTTL-? at 38. 
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At the moment, of course, it would be inappropriate for CSX's and NS's 

marketing departments to see the conttacts in their totality without the consent of the shippers 

subject to any confide, iaiity provisions in the contracts. So tl.c shippers must either show 

their contracts voluntarily to CS.X and NS (obtaining any necessary consent of Conrail) or 

await the Control Date when Conrail's books and records will become available to CSX and 

NS. As a practical matter, however, since a rough 50-50 division a]] of the conttacts for 

which single-line service may be provided by either ct the two carrieri must oe made before 

an operational division of any can be made, it is hard to give any of the shippers an 

assurance as to which contracts will be allocated for performance to which carriei. An 

operational division wUl have to await the Conttol Date and some time thereafter, until CSX 

and NS have studied at least the great bulk of the contracts. 

B. Applicant's Settlement Agreement with NTTL 
Reasonably Addresses the Claims of Parttes 
Conceming Section 2.2(c). 

Applicants' settlement agreement with NTTL contains a provision that reaionably 

addresses and accommodates the concems expressed by parties with respect to Sectio:i 

2.2(c). The agreement provides a remedy to shippers that have contracts that cculd be 

allocated to either NS or CSX under Section 2.2(c) and that are dissatisfied with the service 

provided to them by the carrier to whom the contract was allocated. Such shippers, of 

course, may at any time express their service complaints directly to the carrier, and can seek 

that carrier's agreemeni to improving the service or tranŝ '̂ rring performance of the contract 

to the other earner. In addition, under the agreement, if Jiose shippers remain dissatisfied 

after six months' experier.ce with that carrier's service, they m?.y submit those complaints to 
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expedited binding arbiuanon, and if the arbitrator fmds sufficient merit to the complaint, the 

arbitrator may require performance of the contract to be transferred to the other carrier. 

This provision is a reasonable accommcxlation of the concems of shippers 

regarding the allocation of existing transportation contracts to one carrier rather than the 

other. Even without this provision, Applicants believe that the fact that shippers in this 

category can switch to the other carrier after their contracts expire will give the carrier 

having the conttact strong incentive to provide good service — certainly more tiian exists 

today. This provision will enhance that incentive powerfully. Even if the arbitration is not 

invoked, the fact that it can be invoked should provide ample assurance to shippers that NS 

and CSX will service their needs more than adequately. 

Having negotiated this provision for shippers, NTTL now supports Applicant's plan 

for the allocation of contracts under Section 2.2(c) in all respects, including price aspects of 

contracts as well as service aspects. There is no reason for the Board to go beyond this 

agreement and grant various other requests for overturning that plan. Those requests are not 

justified on various grounds we will discuss oelow. The fact that they go beyond an 

agreement Applicants' have reached with the country's leading association of shippers, 

however, makes them problematic as a threshold matter. This kirid of private settlement by 

railroads and shipper represenutives of matters of concem to shipp<-TS is something the Board 

and the ICC have frequently encouraged. If it reasonably accommodates those conceras, as 

.Applicants submit, the Board should b° satisfied. 
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C. The Rationale :'Dr Conttact Opening in UP/SP 
Provides a Reason for Upholding Secuon 2.2(c). 

There is no occasion to open up t^i conttacts on the basis of the Board's opinion 

in UP/SP. In UP/SP. in its original August 6, 1996 order approving the ttansaction, and in 

a later order clarifying and laying down particular procedural mles for the appUcation of the 

contract opemng order in the August 6, 1996 order, the STB provided that half of a defmed 

group of the SP conttacts should be opened up to competition from BNSF. UP/SP, Decision 

No. 44, Finance Docket No 32760 (decided August 6, 1996), slip op. at 106, 146 (origin;! 

order); Id-, Decision No, 57. But the purpose of that action was to help rectify a massiv; 

two-to-one situation, one covering thousands of miles of SP's routes upon which tracka,',e-

rights were awarded to BNSF, In order to m^e BNSF a credible and viable source cr 

comr?. ion to UP/SP o.i those trackage-rights routes, it was necessary to afford it an 

oppo." . nity to compete for substanu.il densities of traffic on these essential routes. UP/SP. 

Decision No. 44, Finance Docket No. 32760 (decided Augis' 6, 1996), slip op. at 106. 

Accordirgly, the Board, in effect, released a number of shippern from their SP contracts so 

that BNSF could compete with UP/SP and seek by soUciutiori to esublish a core of 

customers to give adequate density to support its ttackage rights service.* 

' The City of Indianapolis (CI-5 at 14); (CI-6 at 14) urges that ttansporution conttacts 
relating to ttie shippers m Indianapolis, where a 2-to-l "fix" is being effected through 
ttackage rights be opened up, for reasons similar, the City contends, to those which ied 'iie 
Board to open up the contracts on the trackage rights routes which were created in favor of 
BNSF in the LT7SP case. This is, of course, an entirely different argument and theory from 
that of the parties whose positions we analyzi^ in tins part. Tne Applicants do not 'oelieve, 
hov.ever, that such an acuon is necessary in Indianapolis, and reply to the City's arguments 
in that regard in Section IV. 

Di-5 

P-181 



Here, there will be no similar reason for opemng up the conttacts. If anything, ths 

effect of Section 2.2(c) affirmatively accomplishes the purposes lhat the Board was pursuing 

in UP/$P. It will do this by starting up CSX's and NS's separate operations of the Conrail 

routes each with its own inventory of existing conttacts allocated for perfonnance between 

CSX and NS in a way that (a) promotes single-iine service wherever possible; (b) provides 

for an efficient and economical joint line service where single-line service is not available; 

and (c) provides each railroad with an equal density of movements from the stock of Conrail 

conttacts that can be performed on a joint line ba.«:is by tl.em. This will promote an orderiy 

start of their operations. 

D. Efforts By Shippers to be Released 
From Price Terms Should be Rejected. 

The basic argument made by m.ost of the shippers and orgar 'zations challenging 

Section 2.2(c) i : that they wish to have CSX and NS competitively bid on new conttacts 

effective on "Day One" of the separate operations.* Those efforts of shippers to revisit the 

pnce and other terms of their conttacts should be rejected. A number of the Coartul 

shippers ask that the railroads be released from their commitments to the shippers and that 

the s.hip̂ ers generally be released from their commiunents u:Aer the conttacts. CMA and 

OiJier shippers go funJier and urge that ttie railroads be bound by their part of the 

agreements but that the shippers be free lo escape from theirs.'' 

' Commentors making this argument include .APL Limited (APL-4, Rhein V.S. at 2); NYK 
LL-.e (North .America) Inc. (unnumbered at 1-2); and Easttnan Kodak Company (EKC-2 
at 8). 

Commentors proposmg this extreme remedy include, APL Limited (APL-4, Rhein V.S. 
a: 7); Chemical Manufacmrers Assoaation, and Society of the Plastics Industty, Inc. 
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These reque'̂ s should be denietl on a number of bases: 

I . The Shipper:, Sought and Obtained Contract 
Terms 'Whicn Were Mutually .Acceptable. 

Thi'. shippers gave Conrail a commitment to pay certain prices for specific 

transportatio,! services over a period of time. Those rates and the length of time they were 

to remain birding were saus.4.ciory to the shippers, or they WOUIQ not have made such an 

agreement, 'fhe s'nippers ga-/e up their rights to obtain a lô ver price; Conrail gave up its 

right to seek a higher price during the time period and within the bounds of the commitment 

specified in the contracts. Presumably, if Conrail remained independent and unitary the 

shippers would be perfectly willing to pay the prices as agreed upon. The shippers should be 

held to their bargains; CSX and NS are willing to fulfill Conrail's paii of the bargain. 

Another issue which should be consHeicd conceras other agreements related to, 

incorporaf^i in, or made in conj-inciion with, rail ttanstwrtation contracts: [[[ 

]]] By nnd large, rail transportation 

contracts are limited to a few arrangements on pnce, service and volume. However, some 

are part and parcel of some broader understanding. The overall arrangement may include 

capital investment by the carrier, up-front incentive payments to the shipper, concessions on 

disputes over performance by the sh.pper of earlier commitments, volume commitments in 

"out years," and so on. The variations are legion. In many cases, the rate and volume 

commitments are memorialized in the rail transportatior. contract, with the other 

(CMA-10 at 35-36); E.I. Dupont De .Nemours and Comipa.ny, Lnc. (DUPX-IO at 6); .NYK 
Li.ne (Ts'orth America) Iiic. (unnumbered a: 1-2); Natio.nal Industrial Transportation Lezgue 
U.S. Clay Producers Traffic Association, Inc. a.nd the Feroiizer Lnsnrjte (Nni.-7 at 38, 
fn . l l ) . 
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arrangements included in other documents, yet they are all part and parcel of the same 

business deal. [[[ 

]]] 

Allowing customers to walk away from long term business commitments that 

compensated Conrail for investments made in consideration for those commitments is plainly 

unfair. In short, gi'ving any party a unDateral right to walk away from its part of a complex, 

stmctured bUateral deal would present particular aspects of unfaimess. 

2. The Application Provides Benefits to Conrail's 
Customers But Does Not Justify Benefits of a 
Windfall Namre, 

The Application provides nui.ierous public benefits. As the contracts which can be 

performed by NS or CSX expire, there will be direct competiuon for renewals or new 

contracts. Single line service will be introduced Lhroughout most of the Northeastem United 

Sutes in connection with movements to and from the Southeastern United Sutes. The 

shipping public wUl be relieved from Conrail's historic concentration on east-west 

movements as its preferred traffic base. Direct rail competition berween Class 1 carriers will 

be inttoduced into a broad area in Pennsylvai.'a, New York and New Jersey and beUveen a 

number of city pairs where such competition had .lot existed in years. The indirect efr'ects of 

this new competition will *oc felt even more broadly. Kalt R.V.S. at 14-15. 

However, the benefits that the Applicants Iiave agreed to provide do not include 

windfalis. Releasing Conrail customers from their agreements would be jus: that. Just as ali 

Conrai! conttacts will 'oe performed by one or both of CSX or NS or > tie continuing 

Conrail ~ be tnev transportation contracts or other aEreements — the Applicants expect 
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Conrail's conttactual counterparties to do the .same. There is, cf course, no proposal to let 

other parties who have done business with Conrail and made commitments to il to escape 

from their conttacts. As among the rail transportation contracts themselves, the effect of 

letting Conrail's counterparties to ib conttacts out of their agreements would be random, 

depending on the expiirtion date of the contract. Those whose contracts were deliberately 

written over a longer time horizon would have a larger windfall. Under the CMA's one-way 

street approach, they would have protected themselves against rate increases but put 

them.selves in a position to see if they could negotiate die rates downward. 

3. Contract Shippers Will Realize Competitive 
Benefits Immediately Upon Consummation of the 
Transaction. 

It is misleading to say that the inttoduction of competition by the two carriers for 

moves that either can handle is unduly postponed by Section 2.2(c). Some of the traffic will 

not be under contract or will be under contracts expiring close to the Closing Date and will 

be immediately available to move under the service of the winner of a competitive 

negotiation process. The reinainder of the contracts will be performed by the carrier to 

which each is allocated under Section 2.2(c) m a competitive atmosphere; each carrier will 

be performing the service knowing full well that it is not the only Class I carrier to which the 

customer may look at tlie end of the contract. During the remaining term of the contract, the 

customer may propose an extension of the contract to be awarded to the present service 

provider subject to a competitive proposal from tiiat provider; or some similar transacticn; 

and the competitive reitxjnse from the other carrier will influence the outcome of that 

proposal. To the extent tiiat contracts do not cc'er the entirety of the s.Hipper's needs for rail 
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ttansporution, each of the two carriers is free to bid for it if ii can perform the movements. 

CSXyNS-25, Vol. 8B at 29, § 2.2(c)(vi). The attnosphere will become competitive after the 

Board's approval and Section 2.2(c) will not postpone fuU competition materially. 

E. Section 2.2(c) Assists the Carriers in Their Implemenution 
of the Integrarinn of their Allocated Portions of Conrail. 

It V juld unaccepubly and dangerously complicate the initial operations of the 

portions of Conrail allocated to the /̂/o systems for the Board to impose a condition making 

Section 2.2(c) unenforceable or giving the shippers carte blanche to terminate their contracts. 

The task of integrating the allocated portions of Conrail into tiie two carriers' systems, while 

not to be viewed in the "Chicken Littie" spirit of die CMA and some other filings, is still a 

daunting and serious one. The nvo carriers are devoting substantial efforts, and will continue 

to devote tiiem on a continuing basis through and after tiie Closing Date, toward effecting as 

smootii a transition as possible. They do not propose to have this transaction result in the 

difficulties expenenced by the Union Pacific Railroad in the last half of 1997, whetiier one 

believes that those difficulties are traceable to the SP merger or not. 

The Rebuttal Verified Sutements of John Orrison, Christopher Jenkins and L.I . 

Prillman make it plain Lhat foreknowledge of the allocation of the major conttacts of Conrail 

for rail transportation services, so that a viable detailed "Day One" operating plan can be 

worked out. is essential to a smooth transition. After that, as the contracts one by one come 

to an end, and one by one potential new rail shippers are attracted to the new service and 

old ones chose competitive alternatives, operating adjustments reflecting shifts in busmess 

can be made on an incremental basis over time, not aii on a singie day. Tnus tiiere will be a 

reasonable transition period, and there will be time for the carriers to adjust. A complete 
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upset of business on Day One, coupled with the physical and operational recoi'figuration of 

Uie two systems that is necessary in tiie implem.enution of the Transaction, co id easily lead 

to a chaotic simation. Planning for adequate crews and training them would be jeopardized. 

Locomotive availability could be adversely affected. Train schedules and car supply would 

be left in doubt. All of these factors could have a negative effect on operations on and after 

"Day One" of the division and allocation of Conrail's routes, exposing those operations to 

contention and delay. Orrison R.V.S. at 7-11; Jenkins R.V.S. at 2; PriUman R.V.S. at 2-3. 

The two carriers are preprjed to shoulder the burdens of dividing the operations of 

Conrail on tiie terms provided for in their application. It would not be appropriate for the 

Board to add to their burdens by making all of the traffic which cculd in concept be moved 

by either of tiiem, but which is covered by unexpired conttacts, open to reallocation at tiie 

will of tiie shippers on Day One of the implementation of the transaction. The carriers will 

allocate the allocable contracts between them on a basis which will make planning possible 

and will not only promote appropriate densities for their movements but will add to the 

efficiency of their respective operations and to tiie smootimess of operations in the Shared 

Asset Aica - where many of the "50-50" contracts have origi.nation or destination points -

and elsewhere. 

F. APL's Cr.icems, to tiie Extent tiiey Really 
Concem Service Isrues, Will Be Addressed. 

Only one shipper, APL, has raised issues concerning the quality of service that 

will be afforded under the division of contracts contemiplated by Secuon 2.2 (c).' Trose 

^ One otiie: party, :<YK Line (North America) Lnc, says "me too" to APL's corcems 
(undesignated at 1-2). 
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issues are combined in APL's Comments (APL-4) with an gd hominem attack on CSX, and a 

CMA-style request to opt out of APL's contract's price terms. CSX submits' tiiat the 

position of APL is both oveneaching and contradictory: 

First. APL wishes to be released from its transportation contract with Comail 

forthwith upon implemenution of the Transaction, so that it m.ay have the benefit of head-

to-head price competition between CSX and NS from Day One. APL-4 at 4 Rhein V.S. 

at 2. APL apparentiy wants to seek lower prices tiian what Conrail, which APL calls its 

"partner" (APL-4, Rhein V.S. at 2, 14-15 - and passim), charged it, and additional service 

conditions to tiiose it negotiated witii Conrail. 

Second, while seeking lower prices for transportation, APL presumably wants to 

keep its doUar-a-year lease on the South Kearay, NJ, intermodal 'erminal, a lease which mns 

[If .]]] Document APL 010200-010234 at § 3. This 

is despite the fact thai the Lease declares that it and tiie ttansporution contract are 

[[[• ]]] Id. at 

§ 27. Indeed, an intenogatory answer on tiie part of APL confirms [[[ 

' NS does not view it as appropriate to respond to APL's comments regardir; CSX. NS, if 
the Tiansaction is approved, will oe (as CSX will be) able and most interested in serving 
.APL and all of Conrail's intermodal customers. 
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.]]] APL-9, 

Response to Intenogatories, at 3-5.'° 

Third. APL expresses grave fears as to what will happen to it if it does business 

with CSX ~ because CSX has affiliates which compete witii APL in (a) tiie provision of 

intermodal services to customers (CSXI) and (b) in tiie carriage of ocean freight (Sea-Land). 

APL-4, Rhein V.S. at 5. Horrific predictions are made as to what CSX may do to APL's 

business if any part of the Conrail conttact is '̂'located to it. APL-4, Rhein V.S. at 21; 

Courtney V.S. at 11-15. One would have expected that this fear would have led APL to a 

declaration 'uiat it does not wish to do business at all witii CSX. But no. APL is "not 

suggesting that we can't do business with CSX. We can and we will." APL-4, Rhein V.S, 

at 6. But it will need special contract clauses in the CSX conttact. Id- The exact nature of 

tiie clauses that will overcome the harrowing problems that APL claims to foresee is not 

spelled out. And, of course, it wants the p.ice provisions of the Conrail contract firmed up. 

APL-4, Rhein V.S. at 21. 

The real conceras of APL are about price, though given the Most Favored Nation 

Clause in its Corirail conttact, it is not easy to see why. In a recent filing, APL says the 

following: 

.APL is optimistic and believes that these operational prob'̂ ms can be 
resolved through negotiations between APL and CSXT ano APL and NS. 
However, negotiations will not take place as long as Applicant: continue 

.Amazingly, A?L has classified this interrogatory response, which reveals no commercial 
information but simply se*̂  fonn its contentions and position, as "Highly Confidential." It is 
.-are tiiat tiie contentions of a party as a matter of law or contract interpreution are vievved as 
so sensitive. Perhaps the sensitivity is due to some comprehension of tiie extreme nan re of 
the position being advocated. 
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to apply Section 2.2(c) of tiie Transaction Agreement to the conttact 
between APL and Conrail. APL-8 at 5. 

In otiier words, APL wants to be released from tiie Conrail conttact before it will 

discuss service issues. This is similar to tiie approach that it took in discussions with CSX in 

the Spring and Summer of 1997; CSX wished to talk about service; APL wished to talk 

about rate reductions and contract enhancements. See Rutski R.V.S. at 23. 

So what APL wants is lower prices, some tougher contract clauses, and to keep 

[[[:• ]]] It thus asks for a 

larger windfall Lhan even tiie CMA asks for. All this is put forward in the name of requiring 

tiiat "Applicants respect APL's Conrail conttact rights." APL-4, Rhein V.S. at 7." 

Ap'plicants wiil respect APL's contract rights. Section 2.2 (c) has as its purpose 

the enforcement and upholding of contracts, not their abrogation. Applicants ask that APL 

remember ti-'at a contract is a r*o-way, not a one-way stteet. The Applicants will perform 

the contract and provide single-line service berween each of the oi'igination-destination pairs 

identified in the Baumhefner Verified Sutement in connection with APL's intemational 

services from East Asia/Pacific Rim. They will honor the rates sight unseen. They will live 

up to all of Conrail's commitments to service in Lhe contract. Tney will provide "Domestic* 

service within the Sute,« identified in the Conrail contract, on the price basis identified in the 

contract and subject to any service vrovisions in the conttact. They will provide any other 

service covered by the contract. And as to service not provided for in the contract, they will 

[ i r .]]] APL 
makes no argument based on it; its argument is based on its notions of policy and on the 
alleged "service problems" it enumerates. 
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compete to prcvide sol.itions. S££. CSX/NS-25, Vol. 8B at 29, Section 2.2(c)(vi).) CSXT is 

prepared to give any appropriate guarantees that it and its affiliates will not discriminate in 

its service to APL in favor of service to CSXI or to Sea-Land. APL needs to step forward 

and identify the guarantees and assurances it wishes. Its responses so far have been entirely 

generic. APL-6 at 6-7. 

The reasons for tiiis vagueness are not surpri.sing to those who are familia'' with th,; 

intermodal business. The conceras expressed by APL about dealing with CSX, on tiie basis 

of CSX's affiliation with Sea-Land and CSXI,'' are grossly overblown. Ths intermodal 

industry is rife witii similar opportunities for conflicts of inierest. But tiie traditions of the 

industry, and the practices of CSX and NS, are to respect their clients and to behave in an 

ethical manner. Competition requires no less from them. S^ utski R.V.S. at 15-17. 

APL (APL-4, Rhein V.S. at 20-21) claims tiiat APL's "Third Party Intermodal" 

busmess ("TPI") would be at risk if it worked with CSXI, since "CSXI would simply refuse 

[to handle the business], and go after the business itsel:'" directiy with the APL customer. 

But, as the Rutski Rebuttal Venfied Suiement make.', plain, CSXI regularly deals witii major 

TPI service providers. These include Express Systems Intermodal (ESI), an affiliate of tiie 

ocean carrier OOCL, as well as TPI's whose traffic is conttolied by ESI. Another major 

CSXI customer providing TPI service is Greater Soutiiem Transportation Corp., which is 

owned by N̂ TC of Japan, a major ocean cargo company. This TPI business is burgeoning 

and ly97 volume is substantially ahead of 1996. Id. at 18. 

CSX Intermodal Inc. ("CSXI") is CSX's mtermodal company. It works witii CSXT, 
unafniiated raiiroads, and other transportation providers and intermediaries in providing 
intermodal transportation services. Rutski R.V.S. at 16. 
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If CSXI acted unreasonably in its dealings with unaffihated ocean carriers, it would 

hardly be a prospering entity handling freight for the intemational ocean freight ̂ 'essel 

community. Approximately 40% of CSXI's intermodal business comes from intemational 

ocean shipping customers, excluding Sea-Land. Id. at 18. There are numerous letters of 

support in tiie Primary Application from international steamship freight lines for the CSX/NS 

joint acquisition of Comail, including letters from Crowley American Transport, Inc.; Hanjin 

Shipping Co.; Matson Intermodal Systems, Inc.; MOL Intirmod^ii; National Shipping 

Company of Saudi Arabia; NOL (USA) Inc. (which is the American affiUate of APL's new 

parent company, Neptune Orient Lines) and Niisan North America. 

The tact of *he matter is that all major U.S. railroads provide domestic service 

which is competitive to the APL domesuc container service. 5ge Rutski R.V.S. at 15. 

Thus, in the dC'mestic service, APL is as much a competitor of NS and, indeed, of Conrail 

and UP — its present largest rail service providers - as it is of CSX. Id. at 17. Working 

witii customers who are also your competitors is a major part of what rail-based carriers do 

day in and day out. The very nature of intermodal service, and tiie sttoicture of the 

mtermodal industry, brings this about. Rutski R.V.S. at 15. At the tmck/rail competitive 

level, CSXI and Nb are both c^ble of selling a premium service to a customer who is on 

one hand a major highway competitor and on the other a high-growth customer. CSXI's 

business witii two top motor carriers in the United Sutes, J.B. Hunt and Schneider, is 

dramatically up in 1997 over a 1995 b-.:se. Id. at 17. APL's emphasis on confjct of interest 

15 a- attempt to appeal to emotions on a 'oasis which ignores the facts of iife in the industry. 

.An intermodal service provider that behaved as .APL claims CSXI behaves (or would behave) 
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would not last long. CSX will not favor its affihates over tiie needs of APL or its otiier 

customers and can give APL appropriate assurances of that. 

APL demands immediate solutions for a host of real or imagined service 

difficulties tiiat it envisions, and it wants an immediate decision as to which of CSX and NS 

wiil perform service between which sets of pairs under tht contract. For a number of the 

origination-destination pairs, moving benveen Chicago and cities where the only rail 

intermodal service is provided by one or the other of CSX or NS, the answer as to which 

carrier will provide the service is obvious under the terms of Section 2.2(c). As to the 

otiiers, as explained above, the process of allocating the contracts - or origination-destination 

pairs - that can be performed by either of CSX or NS between the two of them under 

Section 2.2(c) cannot be made fmal until all of tiiem become available to CSX and NS to 

review. At that suge there can be a division of them that will provide efficient service and 

will avoid the problems that were encountered following the UT/SP merger. 

Applicants are willing and anxious to have the advice of APL in the allocation of 

the service responsibilities under the contract and in implemenution planning. The 

adversarial spirit that mns through APL's filing is its own, not that of CSX. CSX views 

APL as a new customer of great significance and will tteat it as such. It views whatever 

allocation of the Conrail conttact that is made to it as a stepping stone to a greater part of 

APL's business. Just as Conrail was flexible in responding to new challenges API., CSX 

expects to be flexible. APL has stated that it has not had an opportunity to meet with CSX 

to discuss operating issues. Response to Intenogatories, APL-6 at 6. But in fact, on three 

occasions, there have been meetings between CSX and APL. Rutski R.V.S. a: 20-22. CSX 
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viewul these meetings as meetings to discuss service issues and some discussion about 

service issues took place. But APL was primarily interested in renegotiating price and 

contract terms. CSX was not — .:nd could not be - responsive lo such a request at tiiat time, 

given § 2.2(c) of tiie Transaction Agreement. The Rutski Rebuttal Verified Suiement of 

gives the details of the times and places of tiiese meetings and tiie matters discussed. Rutski 

R.V.S. at 20-22. The .service design materials that CSXT supplied to APL at tiieir most 

recent meeting are reproduced in Vol. 3 together with other materials prepared in connection 

with the APL-CSXI m.eetings. The assertion that CSX is nonresponsive on service issues is 

not so. 

Continuing the pretense of APL lhat CSX is unwilling to discuss service issues, the 

APL fihng raises a number of issues of detail as to the succession of CSX and NS to the 

responsibility of performing Conrail's contract witii APL. We will provide short answers to 

•he principal ones; detailed answers can and will be worked out in the implemenution 

process. 

First, the Baumhefner Verified St?.iement sets forth a number of anticipated 

Une-haul service problems. APL-4, Baumhefner V.S. at But an examination of them 

makes it plain that to the extent they are problems at all, thty have to do with the capacity of 

Conrail's lines - the same Unes on which the services were performed under the contract 

which APL looks back on with great fondness. But additional resources are available to the 

AppUcants than were available to Coruail to perform the contracts, in times of difficulty, or 

on a regular basis. CSX is in the process of upgrading the "B..^0" lme from the Chicago 

area to Ohio to provide superior service over a combination of the B&O routing with the 
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Conrail Water Level Route from Cleveland to tiie Nortii Jersey Shared Assets Area. This 

and other examples of tiiose additional .outes which CSX will bring to the picture, are set 

forth in the Rebuttal Verified Sutement of John Orrison in this response, at 9. 

The issues raised by APL would exist, if tiiey are real, once tiie two railroads 

begin separate operations of Conrail's routes, regardless of how the APL-Comail contract 

was disposed of, or even whether it was abrogated totally. If these problems were real, they 

would not be m.ade to go away by the two railroads engaging in auction bidding to re-price 

the Conrail cortracts on Day One, which clearly is APL's primary objective. The Orrison 

Rebuttal Verified Sutement at 164-67 makes it plain that CSX can give excellent service 

under the APL contract, as can NS. NS anticipates that its service to APL and cuier 

intermodal shippers wiU be superior to Conrail's and it expects to market those services 

aggressively. 

Second. Chicago is AFL's gateway of choice in its intermodal movements from 

E<:st Asia and the Pacific Rim to the Northeastem United Sutes. APL contends that tiie 

Chicago interchange and switching handling of its shipments, if CSX is involved, will be 

delayed as compared with Comail's handling bea.use of the difference in switching and yard 

anangemems and resources i , Chicago available to CSX from those cunentiy available to 

Conrail. Sx Baumhefner R.V.S. at 12-14 and Exhibit C. But tiie Rebuttal Verified 

Sutemeni ui John Orrison, at pages 164-67, makes it plain that there will be no delays as 

compared to Conrail's handling in CSX's handling in Chicago, and that, indeed, better transit 

times shouid be availabie via CSX. NS also expects tiiat its transit times tiirough Chicago 

will be better than Conrail's. 
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Third, concem is also expressed by APL about tiie operations m the North Jersey 

Shared Assets Area, where important operations affecting APL will be handled; the Board 

has already required a special report from CSX and NS as to their operations, and the 

continuing operations of Conrail, there. Decision No. 44. CSX and NS are commined to do 

everything possible to make sure that opera*̂ ons in that and the other Shared Assets Areas 

are handled excellentiy. For the reply of CSX and NS to further concems raised by APL 

and otiiers about tiie special report, ise. Orrison R.V.S, at 150-178, and Mohan R.V.S. at 26-

53. 

Fourth. APL e-xpresses concern as to whetiier CSXT or CSXI will be in charge of 

the service to be pert'nmjed for APL, to the extent responsibiUty for performance of the 

Conrail conttact is allocated to CSX. Baumhefner R.V.S. at 14-15. Under the Transaction 

Agreement, the responsibility for any perfor.mance of tiie Conrail contract involving APL that 

is not allocated to NS will be aUocated to CSXT. However, consistent with CSX's 

organizational stmctt're, CSXI wili provide customer relations functions with respect to the 

service to be rendf;red to APL. 

Fifth, concems are also expressed as to the administtation of the APL conttact 

once responsibility for service is placed ii; two hands. It is feared tiiat administration of the 

contract's "Most Favored Nation" (MFN) clause may cause inappropriate sharing of 

commercial information berween CSX and NS. APL-4, Rhein V.S. at 18. Since the service 

to be rendered to APL largely breaks down into a number of pre-defined lanes, where the 

presumptive service arrangements under § 2.2(c) will be that a single carrier will provide the 

service in a particular lane, it should not require any sharing of information to see whether a 
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simation in violation of tiie Mr'N clause occuned. But if tiiis is not tiie case and if rates 

charged by one or tiie otiier of CSX and NS to APL have to be compared to tiie rates tiiat 

botii of tiiem charge to otiier customers, tiiere are conventional devices for deaUng witii such 

problems. S£e. ^nts)d R.V.S. at 20. A public proceeding witii a myriad of otiier issues is 

not the best place to canvass issues at this level of detail. 

The AppUcants are pleased to have tiie expression cf APL's concems that are set 

fortii in its filings. It is unfortunate tiiat tiiese concems have been expressed in a forensic 

setting and in forensic terms, ratiier tiian in consulution in tiie implemenution process. 

Three sessions tiiat have been akeady held b-inveen CSX and APL to provide APL an 

opportunity to discuss operational and implemenution conceras. Neitiier abandonment of 

Section 2.2(c) of tiie Transaction Agreement nor release of APL from its conuact should be a 

precondition to furtiier talks. In any event, tiie expression of tiie.se concerns is none the less 

welcome. To tiie extent tiiat APL's goal is to have tiie conttact set aside and APL released 

from its commitments under it, tiiey are not vaUd, for tiie reasons suted earlier and in tiiis 

pait 

APT. voluntarily entered into a long-term contract witii Conrail. It obviously 

tiiought tiiat it was to its advantage to bind Conrail to tiiat conttact, includuig tiie price level 

and tiie MFN clause [[[ ]]] In exchange 

for tiiat committnent, it also bound itself. CSX and NS are proposing to step into Conrail's 

shoes. Tney will be bound by Conrail's agreed price and by tiie MFN clause which Conrail 

agreed to, and there is no reason why APL should not be bound also, hideed, APL has tiie 

benef.t of tiie MFN clause in tiie Conrail contract which it negotiated itself, and witii tiie 
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coming of competitive Class I rail altematives for single Une service on most of tiie lanes 

covered in tiie Comail-APL conttact, it wiU, by reason of tiie MFN claust, receive tiie 

benefit of price competition over and above what it might have expected when the conttact 

was signed - if indeed it believed tiiat Conrail would last forever as a stand-alone company. 

The basic concems of APL, expressed to CSX outside of tiie present forensic setttng, have 

been about rate reduction and enhancements to its contract. But the contract it made with 

Conrail, witii its MFN clause, is in fact a better contract in tiie post-Transaction setting tiian 

in tiie time of a unitary Conrail. To tiie extent tiiat tiie conceras Usted by .APL are not reaUy 

smokescreens for concem as to price, and to tiie extent tiiat tiiey m fact pose real conuact 

administration or operational issues, they wiil be addressed and resolved. 

APL makes tiiree alternative "concentric-circle" requests for reUef: 

First. APL requests tiiat Section 2.2(c) be disallowed across tiie board. Its 

evidence does not address tiiat in any different way tiian does CMA and tiiis broad request 

should be dciied for the reasons already expressed. 

Second. APL requests tiiat in any event Section 2.2(c) should be disaUowed in tiie 

context of intermodal service. There is no evidence presented bearing on this, and no 

rationale for singling out intermodal service is provided. 

Third. APL requests tiut Section 2.2(c) should be disallowed as to APL. 

This third request is what APL's filing is, of course, really about. There is no 

reason why .APL should be reUeved from, its priang and other commitments in its contract. 

CSX and NS are prepared to discharge Comail's obUgations under the contract. If there are 

any fine-tunings ner.essary to give APL Lhe level of service it received from ConraH, they 

IX-22 

P-198 



can be addressed. Providing tiiat fme-tuning by additional concessions on tiie part of CSX 

and NS should hardly give APL tiie right to conduct an auction for lower prices during the 

contract term in favor of APL.'' 

G. No Otiier Issues of Any Substance Have 
Been Raised As to tiie Documenution of 
tiie "Continumg Conrail" and tiie Overall 
Srmctural Documenution of tiie Transaciion. 

Witii tiie exception of Section 2.2(c) of tiie Transaction Agreement, which deals 

witii tiie existing Conrail Rail Transportation Conttacts, dealt witii in subparts A tiirough F of 

tiiis Section IX, and tiie issues as to tiie enforceabiUty of anti-assignment clauses in ttackage 

rights and otiier agreements evidencing tiie assets of Conrail which will be aUocated for use 

by CSX and NS as part of tiie Transaction (Section 'VI), tiiere are few if any chaUenges to 

(i) tiie sttoicture of tiie ownership by CSX and NS of Conrail Inc., (ii) tiie aUocation of tiie 

assets of its subsidiary, CRC, as NYC Allocated Assets ar.d as PRR Allocated Assets, and 

tiieir respective operation by CSXT and NSR, (in) tiie retention by CRC of its other assets 

and tiieir shared or jomt use by CSXT and NSR, (iv) tiie tteatment of tiie UabiUties and 

ObUgations of CRC, or (v) 'he basic corporate stt̂ cmre of tiie Transaction. 

A few issues have been raised which will be identified by tiie party raising tiiem. 

New York Ĉ n.;̂  -Harbor Railroad. - This operator of a car float between 

Brooklyn and Bayonne, NJ. which has filed an antittust suit against Conrail, expresses 

concem as to whetiier it wil! be in a position to execute on any judgment it obtains against 

NYK Lines suppo'.ts APL's position, as do several leners attached to tiie APL submission. 
None of tiiese parties raise aiy new or different arguments apart from tiiose put forward by 
APL. 
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Conrail in tiiat suit. NTCH-3 at 8-11. It expresses tiie view that tiie documenution of the 

Transaction presented in the Primary AppUcation, including the Transaction Agreement and 

related documents {CSXJNS-2^, Vols. 8B & 8C) is satisfactory lo it. la at 10. But it 

claims that statements made by NS's wimess WiUiam Romig ana CSX's wittiess WUliam 

Sparrow at their joint deposition cast doubt on tiie provisions of tiie conttacttial agreements 

just mentioned. Id. 

CSX and NS do not believe that Messrs. Romig and Spanow intended to detract in 

any way from tiie promises and sttiicttires relating to tiie obligations of Comail set fortii in 

tiie AppUcation and stmcmral documents in tiie AppUcation. But in any even'., CSX and NS 

can confum that they have no intent to depart from tiie provisions as to Conrail's obUgations 

made in tiie Tran.saction Agreement and related documents set forth in their AppUcation, or 

any pertinent statement on the matter set forth in the Application. NY(3H has indicated that 

tiiose provisions are satisfactory to it. This should completely satisfy tiie point raised by 

.NYCH. 

New York Sute. ~ The Sute of New York (NYS) raises an issue as to tiie 

responsibiUty of CSX and NS for the performance of conttactual agreements between Conrail 

on the one hand and New York Sute and its pohtical subdivisions on the otiier, regarding 

various matters concerning the Conrail Unes -witiiin New York State. A condition is sought 

by N'̂ 'S to the effect tiiat CSX aiid NS he ordered by the Board to confum a joint obUgation 

for the performance of all such contractual obUgations. NYS-10 at 6, para. 4. 

Again, this matter is clearly dealt with in the Application. As descri'oed in NYS's 

comments, the obUgations in question appear to relate predominantiy to specific rail lines of 
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Conrail in New York Sute. NYS-10, Utennark R.V.S. at 5. AU rail Unes of Conrail in 

New York Sute will be eitiier NYC AUocated Assets or PRR AUocated Assets. As such, tiie 

contracts wiU be aUocated in tiie same manner as are tiie routes to which tiiey pert?jn, the 

conttacts relating to tiie N"YC AUocated Assets being aUocated to NYC and tiiose to tiie PRR 

AUocated Assets to PRR. S££. Transaction Agreemeni, Section 2.2(e)(i), CSX/NS-25, Vol. 

8B at 29. In tum, under tiie Operating .\greements between NYC on tiie one hand and CSX 

on tiie otiier and between PRR on tiie one hand and NSR on tiie otiier, all obUgations under 

tiiose contiacts wiU be tiie respective responsibilities of CSXT, as to tiie NYC routes, and 

NSR, as to tiie PPJl routes. Sse section 11.1 of tiie two operating agreements, CSX/NS-25, 

Vol. 8B at 140, 178. That is certainly an appropriate disposition of tiie matter since tiie 

obUgations as to tiiose Unes should be tiie responsibility of tiie operating raUroad. Thus, tiie 

appropriate operating raihoad will have fuU responsibility for tiie fulfUlment of all 

conttacttial obUgations to tiie State of New York, or, indeed, to any otiier party, relating to 

the lines allocated to ic. No condition in tiiis regard is appropriate or necessary. 
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X. APPLICANTS' OPERATING PLANS PROVIDE A SOLSD BASIS FOR 
REALIZATION OF THE TREMENDOUS PI BLIC BENTHTS OF THE 
TRANSACTION. 

The success of this Transaction, and the realization of nearly $1 biliion in 

public benefits (CSX/NS-18 at 16) will depend upon tbc smooth integration and 

implemenution of the carriers' Operating Plans. The filings of many parties to this 

proceeding appear to ignore this fundamenul point and request w ide-r?r.gmg conditions that, 

if ordered by the Board, would not only harm Applicants but also jeopardize the tremendous 

public benefits that otiierwise would be realized as a result of the Transaction. Narrowly 

crafted conditions that address separate harm caused by the Transuction should not have a 

matenal impact on the anticipated public benefits of the Transaction. But the aggregate 

effect of tiie conditions sought by parties whose claims reflect the desire for private gain at 

the expense of the public interest could significantly reduce the public benefiis of the 

Transaction. 

In order for an operating plan to work, operations planners must know from 

the outset the volume and flows of traffic that they w ill be called upon to transport, and 'he 

basic network over which they will operate. The corollary of these principles, however, is 

that once the operating plan has been developed, significant changes to these fundamenul 

underlying assumptions will adversely affect and even jeopardize the benefits to be derived 

from the plan. 

More lhan 160 par-.?s have filed comments or reŝ ônsive applications in this 

proceeding. While those seeking conditions ask the Board to condition approval of the 

Transaction upon granting some specific request that will benefit the requester, they typically 
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fail to demonstrate any reasonably amicipated harm resulting from the Transaction. The 

volumes of requests include all kinds of broad-based conditions that, if granted, would 

change the ttaffic base and network strucmres upon which CSX and NS developed their 

Operating Plans. Three particular types o' requests, if granted, would completely distort 

both the traffic base and the network for which CSX and NS each planned their operations. 

First, some requesters ask that all Conrail conttacts be "opened up," so that 

they are no longer binding on the shippers on or after the Control Date. This would mean 

lhat the volume of traffic that would be moving on each ot tiie two systems, and the flows of 

lhat traffic, would be virtually unknown umil close to the date when CSX and NS must begin 

operating the Conrail assets. Throwing into question the responsibility tor handling 

significant volumes ot traffic on or aboui Day 1 would put operations planning at serious 

risk. Significam .̂ hifis in the CSX and NS customer base ihat would result from granting 

such conditions wouid affect the ttaffic volumes, ttaffic patterns and even crew and 

equipment requirements, resulting in an imbalance of resources that would undermine the 

efficiencies and service improvements conuined within the Plans. Onison RVS at 7-11. See 

Section IX, supra tor a more complete analysis of the implications of changing the treatment 

of Conrail's customer contracts. 

Second, ceruin local government and communities groups - including the City 

of Cleveland and the Four Cities Consortium (East Chicago. Hammond. Gary and Whiting, 

IN which are located in northwestern Indiana near Chicago. IL) - have expressed concern 

about the impact of increased train operations in their communities and have asked that CSX 

and NS reroute tiieir traffic away from the cities. Congressmen Louis Stokes (unnumbered) 
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and Dennis Kucinich (Subnumber 74) and the Ob<o Attorney General (OAG-4 at 36-42) 

suppon the City of Cleveland. Congressman Kucimch 's specific concerns are addressed in 

the Rebutul Verified Sutement of John Orrison. Orrison RVS at 81-84. 

CSX and NS are willing to work with these communities to the extent possible 

to mitigate the i;.ipacts of increased traffic However, because the cities are located m or 

near major rail and industrial hubs, it is commercially and operationally impractical to 

reroute major traffic flows away frorn these areas. 

The City of Cleveland asks that CSX and NS reroute traffic away from 

Cleveland and consider reallocating rail lines within Cleveland. Cleveland has long served 

as a rail hub, and Conrail has concentrated its ttaffic flow:, ihrough the city. The CSX and 

NS Operating Plans call for moving the major East-West flows of goods over the high speed, 

high capacity routes through Cleveland. Use of these routes is essential for both railroads to 

attract and mainuin time-sensitive traffic See Orrison RVS at 78-81; Friedmann RVS at 33-

36. 

Efficient operations over a major rail network depend on balancing all 

resources, including equipment and manpower, across the system Rerouting major segments 

of traffic would impact the distribution of equipment and manpower and the availability of 

adequate facilities, as well as the efficient interchange witii other carriers, undermining tiie 

efficieni operations that have been designed. 

Routing traffic away from Cleveland would be dettimenul to CSX's and NS' 

customers and would erode the competit'veness of the rail transporution these carriers could 

prov ide. The added transit time that would result from such rerouting would fail to meet the 
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production sciiedules of hundreds of CSX and NS inuusttial customers who rely on just-in-

time delivery of parts and supplies and would also impair rai! service to local Cleveland 

customers. Reduced efficiency and reliability of rail transportation would translate into 

greater customer reliance on truck transporution. thereby undermining an imporunt objective 

of the CSX and NS Operating Plans and eroding the public benefits of the Transaction. In 

sum. rerouting of traffic flows away from Cleveland's not commercially or operationally 

feasible. See Orrison RVS at 78-85; Friedmann RVS at 36. 38-40. 

Moreover, the potential alternatives for reallocating routes and rerouting rail 

traffic within Cleveland enuil disproportionate expense and/or pose operating problems that 

would create fundamenul disruptions in the CSX and NS rail systems. See Friedmann RVS 

at 37. 

The Foui Cities request a condition that would require CSX and NS to amend 

their respective Operating Plans, msofar as they involve the movement of freight traffic 

across northwestern Indiana, to incorporate the Four Cities' Alternative Routing Plan. FCC 9 

at 4. Significantly, 'he Four Cities do not deny that there will be public benefits flowing 

Irom the Transaction, but express concern about the localized impact of the increased number 

of trains moving over line segments that traverse their commi-nities. Their concerns focus 

on issues of safely, vehicular and pedesttiai. t:affic delays at grade crossings, and other 

environmenul effects that are addressed by the STB's Section of Environmenul Analysis. 

The FCC s proposed routings would significantiy impact ttaffic flows ihrough 

Chicago, negate the flexibility of CSX's planned alternative routings to various yards in the 

Chicago area and subsuntiaUy impair CSX's ability to perform efficient interchange with 
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other caniers. Rwney/O'Conno. RVS at 10-11. The FCCs proposal would mvolve the 

rerouimg of additional traffic onto NS" only Midwest-Southeast route, aggravating congestion 

problems and threatening .NS' ability lo mainUin time-sensitive schedules. Moon RVS at 10-

I I . Moreover, several connections would have to be constructed under the FCCs p'oposal, 

one of which (at Pine Jet.) would involve an at-grade crossing of the busiest rail line in the 

Four Cities area - tiie Conrail Chicago to Toledo mainline. Moon R\ S a; 11. As improveo 

traffic flow to. from and through Chicago and efficient connections w ith other carriers are 

key elemenis of the CSX and NS Operating Plans, adopting the FCCs alternative rerouting 

plan would completely disrupt operations :n Chicago, which in turn would negatively impact 

the carriers operations over major ponions ot their systems. Orrison RVS at 87; Moon 

RVS at 10 I I . 

Third, dozens of commentors are seeking trackage rights toulling more than 

1.000 miles over lines that CSX and NS currently own or will be allocated for use in this 

Transaction. Traffic does not just move over line segments - it moves over routes between 

origins and destinations. Any precipitous change in traffic over any single congested line 

segment creates a potential chokepoint for an e.itire traffic route, and could even impede the 

Operating Plan's successful implemenution. Orrison RVS at 89, 

Most of the requests for conditions sought in tiiis proceeding, and particularly 

the requests for trackage rights, do not address actual harms caused by the Transaction. 

R?ther. in the spirit of the holiday season, the commentors here have presented a Christmas 

"Wish List" of extravagant wants and desires that are wholly unrelated to any effects of this 

Transaction: m essence, they seek rights over new service routes as part of their own 
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Sttategic marketing plans. [[[ 

]]] [([ Jj| Nevertheless, 

ISRR seeks trackage rights over six different line segments, toulling 126 miles. lSRR-4 at 

14. 

Two otiier applicants. NECR and iORY. essentially seek to double their size. 

lORY currentlv operates over approximately 475 miles, but now seeks to gam anotiier 339 

miles. Likewise. NECR operates over 343 miles and seeks an additional 256 miles of 

ttackage righis. NECR-4 at 14 n.5. WLE likewise seeks expansive ttackage ano haulage 

rights to reach Chicago. Toledo and parts of West Virginia. WLE-4. HRRC asks the Board 

to order CSX to enter mto a haulage arrangemem - a lype of intercarrier arrangement that 

heretofore had been considered voluntary and unregulated. HRRC-10 at 10-14, 23-25. 

Reasonable changes ceruinly can be accommodated, but not cauclysmic shifts. 

Effective Operating Plans can readily adapt to ongoing changes in market conditions and 

customer demands. The many requests filed m tiiis p:oceeding do not represent normal 

incremenul ttaffic gains r.nd losses to traffic but r-jttier seek to change the fundamenul 

ttaffic base and carrier networks contemplated in the Transaction. Caution must be taken to 

assure that all requests for conditions are evaluated in tiie light of the overall objectives and 

development of the Operating Plans. 

Botii CSX and NS -ire actively and painstakingly planning for implemenution 

of tiieir Operating Plans. Any onerous changes will put operations planning at serious risic. 

decreasing anticipated efficiencies, and eroding service and public benefits. 
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XI. RFQLTSTS FOR CONDITIONS RELATED TO POST-TRANSACTION 
SWnc HING CHARGES BV CSX AND NS SHOULD BE 
REJECTED AS IRRELFN ANT TO AN-i ALLEGED EFFECT 
OF THE PROPOSED TRANSACTION AND POTENTIALLY HAR,MFLT 

.A Introduction. 

As noted in the Introduction and Summary, supra, over 160 parties filed responses to 

flie Primary .Application, Only a small number of these parties even mentioned switching 

charges, and of those who did only fifteen asked that approval of the present Transaction be 

conditioned on particular switching charge arrangements, .As will be shown below, none of 

these commentors have demonstrated that the Transaction will cause any harm that would 

justify the imposition of a switching charge condition. 

Several commentors have requested as a condition to the Board's approval of the 

present Transaction that the Board prescribe a uniform (or "flat") switching charge on the 

.Applicants' switching operations. Some of the commentors have asked for a condition that 

would affect only particular locations,' Some, however, have requested an across-the-board 

cap that would apply throughout the post-Transaction .Northeast,- Rather surprisingly, other 

parties have apparently requested a cap that would apply throughout the Applicants' entire 

• Two commentors have requested a sAitching charge cap of S130 per car at particular 
locations. They are: the City of Indianapolis (CI-5 at 11-13) (requesting a $130 per car cap 
throughout Indianapolis): and General Mills (Comments of General .Mills (umiumbered) at )-3) 
(requesting a $130 per car cap in the Buffalo-.Niagara area). As will be explained below, the 
S130 figure is derived from these commentors' belief that the switching rate adopted in UP/SP 
can simply be engrafted on the present Transaction, 

T.he Erie-.Niagara Rail Steering Comm.ittee requests a S156 per car cap in the Buffalo-
Niagara area, ENRS-6, Fauth VS at 27-29. The basis of the S156 figure is explained in Section 
XI.P,3. infra, 

' ĥe Chemical Manufacmrers Association (CMA) and the Society for the Plastics Industry 
(SPI) have limited their request for a S130 cap to locations "within Comail teniiory," CMA-10 
at3S, 
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post-Transaction systems - notwithstanding the lack of any logical nexus between the 

Transaction ^nd switching operations in areas of the country that Conrail does not serve,̂  

Four other parties have requested conditions that do not specify particular monetary caps, but 

would nevertheless constrain privately negotiated pricing of switching services.' 

The Board should deny all of these requests because they are inconsistent with 

applicable law First, without exception, the commentors have failed to explain how their 

proposed conditions will redress hann specifically caused by the Tramsaction, 'fhe reason for 

this IS simple - there is no such hami. Thus, the commentors fail to meet the Board's basic 

threshold for the imposition of a .ondition. See Section III C, supra. Second, the 

commentors have failed to provide any evidentiary' basis for the prescription of any switching 

charges, much less for a switching charge that would be uniform throughout the post-

-' Five commentors (in two submissions) have requested such a condition, and each requests 
a S130 cap per car. See the subm.issions of the National Industrial Transportation League 
(NITL). U,S, Clav Producers Traffic Association (CPTA), and the Fertilizer Instimte (Fl) 
(NITL-7 at 48-50); and Shell Oil Company and Shell Chemical Company (SOC-3 at 7), One 
commentor, PPG Industties. has requested a cap of S150 throughout Applicams' syste-,.. 
Comments of PPG Industties (unnumbered) at 4, The NITL request was modified by its 
Settlement Agreement witii CSX and NS, See Section XI,E, infra, 

' Indianapolis Power & Light Company (IP&L) has r: guested, as an altemative to other 
requested relief, a ' cost-based" cap on switching, such that switching charges woula equal cost, 
in Indianapolis,' IP&L-3 at 32-33, Similarly, Jacobs Industries has requested lhat switching be 
required of CSX in Toledo "at no extra cost" so tiiat Jacobs might have unencumbered access 
to long-haul shipping over NS. Comments of Jacobs Industties (unnumbered) at 3, Rochester 
Gas and Electric (RG&E) has asked the Board to "provide a simple, inexpensive procedure for 
detemimina a fair , , switching charge" in Rochester and to require caniers to provide 
switching '̂ at a price reasonabiv related to tiie cost" of such services, RG&E-l at 9, Finally, 
the Gene'ssee Transportation Council (GTC) has requested a switching charge in Rochester. NY, 
of 120% of the variable cost of performing such service, GTC, Midkiff VS al 32-33. 
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Transaction system. Reciprocal switching charges among railroads are determined Lv manv 

different factors, which can varv' w idely from area to area. 

There is no reason - or need - for the Board to delve into this complicated area, .As 

pan of a settlement with tiie l.TTL, the text of which is set forth at App^naix B to this 

Volume, CSX and NS have agreed, for a five-year period from the Closing Date, to establish 

a reciprocal switching charge of $250 between them.selves at any point at which Conrail 

provides reciprocal switching as of the Closing Date, subject to annual RCAF-U adjustments. 

In addition, CSX and NS have agreed to keep these points open to reciprocal switching for at 

least ten years after the Closing Date, Applicants do not oppose any action by tiie Board that 

would be consistent with thi terms of this agreement. As will be explained, this proposal 

also avoids the problems described above. 

B. .No Party Seeking a Switching Fee Condition Has Proven Harm 
.Attributable to the Transaction that Could Justify Board Action, 

In order to impose a condition on a Transaction such as this, the Board requires, at a 

minimum, a showing that the condition will redress some harm caused bv the Transaction, 

See Section IILC, supra. Perhaps most important for present purposes, the Board has, in 

this very proceeding, admomshed participants that any party seeking a condition bears the 

burden of proving bv substantial evidc.ice that the Transaction should be conditioned. See 

Decision No, 40. Finance Dkt, 33388. at 2. Thus, a party requesting a switching charge 

condition in tiiis proceeding must affirmatively show by substantial evidence that, without tiie 

condition, the Transaction "will harm their ability to provide essential services and/or 

competition." id,, and that there is "a nexus between the merger and the alleged harm for 

which the proposed conditions would act as a remedy," UP/SP at 178, 
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No commentor requesting the Board to impose a switching charge condition in this 

Transaction has produced any evidence - much less substa-'fial evidence - as to how such a 

condition will remedy harms to be caused by the Transaction. Several of the commentors 

complain at length about their current circumstances, generally to the effect that current 

switching charges are higher than the particular commentor might like,^ However, under 

Board precedent such complaints are inelevant to proposed conditions, lhey simply do not 

identify harms caused by the Transaction. 

C. The Commentors Do .Not Satisfy Their Burden Merely by 
Reiving on the Board's Decision In the UP/SP Transaction. 

Several parties that requested explicit monetary caps on switching charges have 

simply relied on the UP/SP decision as precedent for the proposition that the Board may 

appropriately impose a S130 cap pursuant to Section 11324, Their proffered justification 

(such as It is) is that because the Board imposed a S130 cap in UP/SP, it should do so in this 

' In particular, see the Comments of General Mills (unnumbered); the ENRS, ENRS-6, 
Fauth VS at 27-28; the CMA, C.MA-lO at 39, and GTC, GTC-2, .Midkiff VS at 32-33, 
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Tramsaction,In fact, in certain case,, commentors that have asked for specific caps rely 

onlv on this argument, 

.As several of these parties appear now to acknowledge.' the UP̂ SP decision is no 

authority for the requested prescription of switching charges in this case, for several reasons. 

Ten commentors raised this argument, but. as vvill be explained below, four of them have 
since acknow ledged in responses t(/ discovery lhat they make no present contention as to whether 
the UP/SP decision canies precfdential weight vvith respect to switching charges. See note 8. 
infra. PPG Industries, while admitting that "CR hrs a basic monopoly in its present tenitorv ." 
nevertheless urges a switching cap in the Union Pacific merger , , not to exceed one 
hundred and fifty dollars," Comments of PPG Industries (unnumbered) at 4, The City of 
Indianapolis, by way of a verified statement, merely points out that the Board adopted the S130 
figi -e in UP/SP See CI-5, John W Hall VS at 8, The NITL, along with the CPTA and the 
FI. vvhich filed their comments jointly with NITL, writes that "[s]hippers in the East should have 
the same protections . , . as shippers west of the Mississippi," .NTrL-7 at 50, CMA along with 
SPI. points out in a footnote that the Board adopted the $130 figure in UP̂ SP. CMA-10 at 38 
n,45. Shell Oil Company and Shell Chemical Company merely ask for a $130 condition "as the 
caniers adopted in the UP-SP merger," See SOC-3, David L, Hall VS at 7, Finally, ENRS 
points out, after arguing that Comail's currem rates in the Buffalo-.Niagara area are too high, 
that a flat charge was imposed in UP/SP that is less that E.XRS's proposed cap cf $156 See 
ENRS-6. Fauth V.S at 28, 

This IS tme of PPG Industries, the NITL, the CPTA and the FI One com.mentor. 
General .Mills, provides no suppou whatsoever for its requested $130 charge cap, except to 
suggest (without elaboration) that the fee "can be economically absorbed by all caniers doing 
business in [the Buffalo-Niagara] area , , , ," Comments of General Mills (unnumbered) at 4, 

In the course of discovery it became clear lhat General Mills had no basis for its 
proposed $130 condition other than its observation of events in the West, the South, and the 
.Midwest. Furthennore. General .Mills has admuted that no harms would arise in the Buffalo-
Niagara area that could be attributed to the Transaction. See Letter from Ron Olson, Vice-
President of Grain Operations. General .Mills, to John L Bratten, Ch?irman. .National Grain & 
Feed .Association (Sept, 15. 1997) (included in Vol, 3), 

* As mentioned, five parties have effectively withdrawn even the UP/SP argument. In 
resp()nse to discovery requests served by CSX. Shell Oil Company. Shell Chemical Company, 
the CM.A. the SPI. and the City of Indianapolis have claimed to make no contention that "the 
Board's decision in UP/SP Conrrol . . . insofar as it relates to the sv/itching fee cap there 
imposed, is binding precedent on the Board in the present proceeding." See Intenogatory 
Responses. SOC-5 at 8: Intenogatory Responses. C.M.A-15/SPI-9 at 10: Interrogatory Responses. 
CI-~ at 14. 
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First, the $130 charge adopted by the Board in UP/SP was the result of private, anns-length 

negotiations between UP and the CMA, Tbe Board in its decision merely accepted the 

agreement negotiated between the applicants in that case, and made no mdependent 

determimtion. based on evidence, that the imposition of a uniform $130 switching charge 

was necessary to make that transaciion consistem with the public interest, as these parties are 

asking the Board to do in this case. 

Equally important, both the basic nature of the UP 'SP Transaction and the rationale 

tor :he switching charge agreed to in that case were fundamentally different from the instar̂ . 

Transaction, The rationale (and context) for the application of a unifortn switching charge in 

(JP/SP IS not presem here. As the Board and Applicants in the UP/SP recogmzed. the 

transaction proposed there ihreatened a very subsiamial loss of direct rail competition. The 

Board remedied that simation by granting to BNSF more lhan 4,000 miles of trackage rights. 

The purpose of the reciprocal switching charge in the CMA Agreement was to ensure that 

BNSF's operations over its trackage rights would provid; an effective competitive remedy to 

the transaction's anticompetitive effects. 

By contrast, this Transaction threatens no significant loss of rail competition: indeed, 

as has been shown repeatedly, it will create new rail competition on an unprecedented scale. 

Applicants havt ensured lhat effective two-carrier compe'.ition will be reuined at the very 

few 2-to-l points involved in this case through haulage anangements and/or short-distance 

trackage rights and cost-based joint facilities agreements. See generally CSX/NS-19, Vol. 

2A. Hart N'S at 14649, There is nmply no comparison between the competitive factors and 

2-1 simaiions of tins case, and those present in UP/SP, 
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Finally, regardless of what the parties to a previous, umelated transaction agreed to, 

-> commentor in the present proceeding has explained or provided any evidence as to why a 

rate condition that may have been appropriate for another system, serving other customers in 

a completely different part of the country with very different features would be appropriate, 

much less required, for the areas to be served by NS and CSX. 

In summary, the $130 cap on switching charges adopted in UP/SP is irrelevant to the 

present proceeding. 

D. Because Switching is a Complex and Variable Process, 
an Arbitrary Cap on Charges Will Cause Severe Practical 
Difficulties and Unforeseen Consequences, 

The negotiation and pncing of switching services are extremely fact-sensitive 

undertakings. Reciprocal switching agreements are generally established through private 

negotiations b tween rail cairiers. The geographic scope of these agreemems and the level 

of the charges can be affected by the way in which the two c?.r.iers' systems overlap, the 

traffic that they handle, historical considerations, and other factors. .Accordingly, the level 

of switching charges negotiated between one pair of caniers is likely different from the level 

of charges negotiated between another pair. And the level of charges may differ as beiween 

the same two caniers from one location to another. See Jenkins RVS at 10, 
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E, Applicants Have Entered into an Agreement w ith a 
.Major Trade Association that Lowers Existing 
Switching Charges of Most Shippers Within Conrail Tenitorv. 

In addition to the arguments set forth above, the Board should consider Applicants' 

settlement with the NITL as dispositive of switching charges issues. 

As an initial matter, it should be understood lhat Applicants have always planned 

merely "to step into Conrail's shoes." Applicants have never planned to curtail the switching 

service Conrail provides or to increase Conrail's switching charges. The proposed 

Transaction will not change current circumstances vvith respect to switching charges, much 

less cause any competitive harm that calls for a remedial condition. See Jenkins RVS at 9-

10. 

Nonetheless, in order to aliay complaints of shippers and other parties. Applicants 

have reached agreement vvith the ,\1TL on this issue. The .NITL is the nation's oldest and 

largest shippers' organization, lis members include industrial corporations, manufacmrers. 

retailers, shippers' associations, boards of trade, chambers of commerce, port authorities, 

and others concemed with purchasing freight transportation services. The NITL has long 

been an active and prominent representative of the shipping community before the Board and 

its predecessor. 

Under the terms of tiie settlemem. Applicants have made substantial concessions 

conceming reciprocal switching The S250 charge, refened to in Section XI A, supra, is tiie 

reciprocal switch rate generall) prevailing between CSX and NS where tiiey provide such 

services for each otiier. These concessions, acceptable to the largest organization of affected 

shippers, should lay to rest all complaints on the subject. 
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Under the terms of the settlement, the agreement is not subject to Board approval, but 

.Applicants have agreed to state, and do here state, that they do not oppose action by the STB 

consistent with the ten.is of the Settlement, 

F. Related Issues, 

Although the foregoing discussion addresses all of the principal switching charge 

arguments raised by commentors. Applicants will address below certain related matters for 

purposes of completeness, 

1. Applicams Have Confirmed that Certain Commentors 
Have Not Actuallv Requested Switching Conditions, 

Applicants have verified that certain commentors who descnbe switching charges as 

problematic or intimate that the Board should take some action with respect to switching 

charges did not ir. fact mean to request any remedial switching charge condition. Counsel 

for ASHTA Chemicals, AK Steel, and American Electtic Power Service Corporation have 

informed Applicant? bv letter that they intend to raise no argument with respect to switching 

charges,•* Similarly, the Citizens Gas & Coke Utility and the Ohio Attomey General have 

admitted as much through their responses to Applicants' discoverv' requests,'" 

See Letter -rom Inajo Davis Chapelle. counsel for ASHTA Chemical. Inc. to Joseph D, 
West, counsel for 'SX (Nov, 12, 1997; (included in Vol, 3): Letter from Frederic L, Wood, 
counsel for .AK Steei Corporation, to Joseph D, West, counsel for CSX (.Nov, 19, 1997) 
(included in Vol. 3); Letter from .Michael F, .McBride, counsel for .American Electnc Power 
Service Corporation, to Dennis G, Lyons, counsel for CSX (Nov, 7. 1997) (included in Vol 
3). 

•'- See Objections of Citizens Gas & Coke Utility (unnumbered) at 1: Intertogatory 
Responses. O.AG-6 at 3-4, 
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2, Certain Other Commentors Address Switching But Either Raise 
No Substantive Argument or Request No Condition At .All; 
Therefore, .Applicants Have .Addressed All Switching Charge 
Arguments Raised by Anv Commentor, 

A small number of commentors make mention of sw itching charges, but provide no 

reason for any Board action with respect to them. For example, tiie Business Council of 

New York State, Inc, (BCNYS) merely writes, without elaboration, that "[t]o any extent 

possible the Board must ensure that the inordinately high switching charges found in the Port 

of New York , , , be set at reasonable levels," Comments of the BCNYS (unnumbered) 

2, Similarly, Dekalb Agra, Inc., "respectfully request[s] that [the Board] , , , take a pro­

active stance in reviewing the impact of the control with special emphasis on- switch rates," 

among other things. Comments of Dekalb Agra, Inc, (umiumbered) at 2, Like the BCNYS, 

however, Dekalb does not explain why or how. The Southern Railway of New Jersey 

(SRNJ), in a rather confusing letter, apparently requests that Comail discontinue switching at 

Vineland, .New Jersey, so as to allow the Winchester & Western direct access to the SRNJ 

While SR.\J does complain about Comail's current switching charge, it does not appear to 

request the prescription of any switching charge condition In any event. SR.\J identifies no 

harm to arise from the transaction and provides no reason why its request is justified, 

F.nally, the Housatonic Railroad Company (HRRC) sets out an argument of sorts that the 

Transaciion poses competitive harms of diverted traffic and therefore requests "an order 

establishing a switching charge" to be charged by NS for switching between Gypsum, Ohio 

and Cleveland. Ohio HRRC-10 at 28. However, the HRRC does not explain what the 

charge should be. gives no guidance for calculating such a charge, no explanation why any 

existing charge is inappropriate, and no explanation why private negotiation of such a charge 
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- the solution favored by Board precedent and national transportation policy - should not be 

pe-.nitted Under these circumstances, the Board need take no action with respect to these 

commentors. 

After careful review of all the comments, responsive applications, and inconsistent 

applicaions filed in this proceeding. Applicants have found no other discus 'on of switching 

charges or requests for switching ch; rge conditions.̂ ' Thus, the arguments heretofore 

presented address all requests for switching charge conditions raised by any commentor in 

these proceed ngs. 

3 Finally. Certain Arguments .Made Concerning the 

Buffalo-Niagara Area Are Inconect and .Misleading, 

Finally, Applicants here address certain facmal statements made by the ENRS by way 

of the verified statement of Gerald W. Fauth III, Mr, Fauth argues generally that Corjail 

charges in the Buffalo-Niagara area are cunentlv too high. While tia; fact in itself is not of 

legal significance (because Comail's cunent charges are not an effect of the Transaction), 

Applicants will here address .M., Fauth's statements because t.hey are incorrect and because 

they form, the entire basis of the E.N'RS's requested switching charge of $l.'i6, 

.Mr Fauth relies on an Nl, tariff which sets out the following charges: (1) $156 to 

" vLL EXCEPT [other listed customers]". v2) $250 to CSXT. and (3̂  $459 to Conrail,'- It 

•• One commentor. the Philadelphia Belt Line Railroac'. (PBL), has asked for switching 
access for the Canadian Pacific Railway in the Philadelpnia Shared Assets Area, PBL asks that 
these rights be off.a'd on "equal, non-discrimina;or>" terais through "equitable switch rates, , 
, ," PBL-10 at 2, However, because PBL's request raises issues peculiar to the Applicants' 
Shared Assets Areas proposals, PBL has been dealt w'tii in detail in Section VIII, sup.a, 

lanff NS 8001 a, 30th Revised page 32 (included in Vol, 3). 
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is from the term "ALL EXCEPT" that Mr, Fauth infers that $156 has become the rate 

"generally established by NS in the Buffalo area , , . ." ENRS-6. Fauth VS at 28, This 

claim, however, is enoneous and rests on a seriously misleading interpretation of the tariff 

The phrase "ALL E.XCEPT", despite its inclusive ring, includes only a few NS-served 

customers. Indeed, the very tariff upon which Mr, Fauth relies indicates that NS charges 

other races to numerous other shippers in the Buffalo-Niagara area, including $250 per car to 

CSX and $459 per car to Conrail. See Weatherholz RVS at 1-2, Thus, $156 is not and 

never has been the "generally established" rate of any carrier in Buffalo, For tiiese reasons, 

ENRS's requested condition fails not only to meet the Board's legal threshold, but is also 

without facmal foundation. 

G Summarv. 

For all the reasons stated above, it would be inappropriate for the Board to impose an 

arbitrary cap on switching charges - i,e,, one not agreed to by the parties to the switching 

arrangemeni - or other limitation as a condition to approval of the Transaction. Such a cap 

would be inconsistent both with the Board's general policy of fostering market freedom and, 

because no party has identified any harm atttibutable to the Transaciion, the Board's own 

exacting standards for imposing conditions under Section 11324, However. Appiic-ants 

would not oppose any action by the Board tiiat would be consistent with the term:, of the 

NITL settlement. 
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x n . THE REQUESTS FO ̂  CONDFTIONS FILED BY 
PASSENGER AGENCIES SHOULD BE DENIED. 

A number of passenger agencies and otiier parties witii an interest in passenger issues 

have asked for broad condiiions tiiat would restmcmre the relationship between freight 

railroads and passenger railroads in tiie eastem United Sutes. Moreover, the requested 

conditions are not related to any Transaction-related harm. For botii of these reasons, the 

requests should be denied. 

Tlie Sute of Maine Department of Transporution, for example, requests that, to 

enhance passenger operauons. the Board impose condiiions which do the followmg: 

allow a means for atuining on-time perfonnance for passenger 
trains; create a process to address the initiation of new or 
special services; esublish standard and reasonable formulas for 
variable and fully allocated costs; create liability standards; and 
esublish a means of allowing higher passenger ttain speeds. 

Comments. Protests and Req-uest for Condiiions by Sute of Maine Department of 

Transportation (unnumbered at 4).' Many of tiie otiier parties ask for similar conditions. 

This proceedin : plainly is not tiie proper fomm for resolving differences of opinion between 

freight railroads and passenger agencies with respect to tiiese maners. 

If the Transaciion is approved. CSX and NS will step inio Conrail's shoes and will 

honor its contracts witli passenger agencies. The Transacuon will similarly have no effect on 

tiie contracts CSX and NS each entered mto with passenger agencies before tiie Transaciion. 

Yet. a number of passenger agencies have requested tiiat tiie Eoard void or amend tiieir 

existing conttacttial relationships witii CSX, NS and/or ConraiJ in various ways. These 

complex conttactual relationships set forth tiie rights and remedies available to tiie passenger 

' The Sute of Maine seek̂  these conditions even though it is not traversed by any rail line 
of CSX, NS or Conrail. 
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agencies witii respect to all tiie n;2tters about - vhich tiiey now complaui. As explained 

below, tiiere is no basis in law or policy for tiie Board to amend private conttacts ti-ial were 

reached duru g arm's-length negotiations. 

The requested condiiions do not arise out of legitimate operational or economic 

concems related lo tiie Transaciion. Ratiier, tiiey are an effort to use tiie STB approval 

process to obuin advanuges tiiat the passenger agencies could not obuin eitiier under tiieir 

existing conttacts witii CSX, NS or Conrail. or tiirough tiie normal process of arm's-lengtii 

negotiation with them. 

Altiiough tiie Board is being asked to rewrite tiiese private contracts assertedly in 

order to protect and promote passenger services, tiie effect would in fact be exactly the 

opposite. If freighi railroads cannot enter into conttacts witii passenger entities witii any 

assurance tiiat tiie law will honor tiiese conttacts and enforce tiie provisions which enable tiie 

freighi railroads to conduct tiieir businesses safely and efficiently, freight railroads will not 

be inclined to renew tiieir conttacis witii existing passenger agencies, to agree to service 

extensions to new routes, or to enter into conttacis witii new passenger agencies. The Board 

should not indulge tiie short-sighted oppormmsm of tiie passenger agencies. 

CSX, NS c;d Comail have worked in good faitii with passenger agencies m tiie past, 

and tiiey will continue to do so after tiie Transaction. The Board need not intervene. 

A. National Railroad Passenger Corporation 
(Amtrak). 

Amtrak lakes no position on approval of tiie proposed transaciion but seeks conditions 

if it is approved. Amttak has requested Board oversight "to guard against any worsening of 

tiie on-iune performance of Aiuuak trains" and lias also requested Board-enforced 
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cooperation in miplemeniing higher speed service on ils Empire and Dettoii-Chicago 

conidors. NRPC-07 al 15. 

Amtrak's requests for conditions should be rejected because its rights with .espect to 

all the concems il raises ar* govemed by its existing conttacts with CSX, NS '.aid Conrail or 

by federal law. Each of t'le three conttacts sets forth the righis and responsibilities of 

Amtrak with respect to Amttak trams operaiing over lines owned by the freight raiiroads: 

Conrail entered into an Amended and Resuted Off-Corridor Operaiing Agreement with 

Amttak on April 14. 1996, effective tiirough April 14, 2007; CSX recentiy entered into an 

Agreement with Amtrak on April 1. 1997, effective through March 31, 2002; and NS 

entered into an Agreement with Amtrak on May 1, 1997, effective through April 30, 2000. 

In addition, a separate agreement beiween Conrail and Amtrak. tiie NEC Freight Operaiing 

.Agreement, dated October 1. 1986 ("NEC Freighi Operating Agreemem"), governs Conrail's 

exercise of ils freight easement over Amtrak's Northeast Corridor ("NEC"). 

1. Northeast Corridor. 

Thr N'EC was owned by Conrail or its predecessors prior to 1976 when Conrail 

conveyed the NEC to Amttak in -̂ cordance with the Final System Plan under the Regional 

Rail Reorganization Act of 1973. ConraU reuined a Freight Service Easement over the 

NEC, As suted above, tiie NEC Freight Operating Agreement of 1986 governs Conrail's 

exercise of that freighi easement. 
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csx and NS have asked ihat tiie Board autiiorize them to conduc* operations over the 

routes of Conrail. including the NEC as fully and to the sam'̂  ^̂ xtent as Conrail itself 

could.' Under ihe NEC Freight Operating Agreement. Conrail has the right to modify its 

scheduled and unscheduled freight service "subjeci to the physical limiutions of the NEC, to 

Amttak's speed, weight and similar operaiing restrictions and mles or safety standards, and 

to the needs of, and in panicular to the adequacy, safety and efficiency of, Amttak passenger 

iram operauons and commuier service." Sections 2.3(b) and (c) (included in Vol. 3), Upon 

tiie Conttol Date, the Conrail trains operatmg over the NEC will co.itinue to operate as tiiey 

did prior to conttol by CSX and NS, Because tiie Operaiing Plans of CSX and NS each 

propose to change the numbers and schedules of freighi ttauis operaiing over the NEC, they 

have commenced to negotiate theh proposals with Amttak. 

CSX and .NS concur witii Amttak's suted expecution that all issues relating to u>e of 

the NEC will be resolved tiirough negotiation before the Board must decide this case, CSX 

and NS are hopeful tiiat the parties will be able to find an accommcxlation that will insure 

conlinued safe freight operation on the NEC consistent with all parties' needs and goals. 

See Reistrup RVS al 5-6. 

- Amuak opposes tiiis prayer for relief with respect lo operations over the Northeast 
Comdor .As explamed in Section VI above. CSX and NS are "successor entities" which 
may succeed to ConraU's freight easement righis under the 1976 Freighi Service Agreemeni. 
Bul. in any event, tiie Board has the autiiority to gnmt the relief requested under 49 U.S.C. 
§ n321(a), and. if necessarv , should exercise tiiat autiiority to override the anti-assignment 
pro.isions of tiie 1976 Freight Service Agreement and of tiie NEC Freighi Operatmg 
Agreement between Conrail and Amtrak. The requested relief is very narrow. It would 
simply allow CSX and NS to step into tiie shoes of Conrail w itii respect to tiie freighi 
easement over the .Northeast Comdor. CSX and .\'S do not seek to alter the substantive 
terms of tiie agreements. In conttasi, Amtrak is seeking to expand its substantive nghts 
under its contracts through its requests for condiiions. 
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Amttak has apprised the Board of the ongoing negotiations conceming tiie NEC, and 

has appropriately not requested any condition with respect to the NEC as there is no basis for 

interventiun by the Board at this time in the ongoing private contractual negotiations among 

CSX. NS and Amttak.̂  

2. Off-NXC Passenger Operations. 

Citing CSX's assenedly poor on-time performance record, and the fact that CSX 

proposes to increase freighi traffic on a number of CSX and Conrail lines over which Amttak 

operates. Amttak requests tiiai tiie Board impose "a five-year oversight condition to consider 

appropriate remedies for any degradation in the on-time performance of the CSX-operated 

Amtrak trains that is traceable to increased freight ttaffic resulting from the proposed 

ttan-saciion." .NRPC-7 at 11-13, This request should be denied on at least five separate 

grounds. 

.Amtrak's request for a similar condition in the BN/SF proceeding was rejected by the 

Board and should be rejected in this proceeding as well. The Board gave tiiree independent 

reasons in BN/SF for denying tiie oversight condition. First, tiie Board suted tiiat "tiiere is 

no reason to believe tiiat Amtrak will experience mergei -"lated harm." BN/SF at 97. 

.Although Amtrak appears to have uilored the wording of .is request in this proceeding in an 

effort to avoid tiiis ground for denying the oversight condition, the uUoring does not save tiie 

request from tiie subsunce of tiie Board's reasoning: "It would be very difficult, and, after a 

^ Pursuant to 49 U.S.C. § 24904(c)(2) (Section 402(a)(2) of tiie Rail Passenger Service Act, 
as amended), and Secliiyn 3,8 of tiie .NEC Freight Operatmg Agreement (included in Vol. 3). 
ceruin contract disputes relating to use of the NEC may be submitted to the Board for 
resolution. 
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few years, it most likely would be impossible, to deiermine whetiier any particular ttaffic 

increases were or were not merger-related." Id. 

Second, the Board suied ihat "Amirak already has ample remedies for any harms it 

may experience in its ongoing relationships witii BN and Sanu Fe": 

In any event. Amtrak already has remedies under its 
court-enforceable contracts and under tiie Rail Passenger Service 
Act (RPSA) conceming on-time performance and other service 
issues. The RPSA includes requirements tiiat Amttak's ttams 
shall have preference over freighi traffic and lhat Amtrak's 
contracts with rail carriers shall include penalties for untimely 
performance. [Fn: We also note tiiat Amttak may file petitions 
regardmg issues of priority with the Secreury of USDOT.] 
These avenues of relief provide adequate alternatives to 
Amtrak's requested conditions. 

Id. This second ground for denial applies with equal force today. 

Third, the Board concluded that it would not be appropnate to impose a performance 

sundard on BN/SF and not on tiie otiier freight railroads. It would similarly be 

inappropnaie to saddle CS.X alone witii such a condition. 

In UP/SP, the Board likewise did not impose any oversight condition relating lo 

Amtrak on-time performance,'' 

Amuak negotiated the terms of an Agreemeni w itii CSX in tiie spring of 1997 witii 

knowledge of tiie Board's decisions in BN/SF and UP/SP (and also of CSX's efforts to 

effectuate a control transaction with Conrail), and executed a five-year contract with CSX on 

April 1, 1997, That conttact esublishes incentive payments tiiat can be eamed by exceeding 

certain tiwesholds of on-time performance, and defmes tiie specific causes of delay tiiat will 

* In his comments Commissioner Owen did remmd UT/SP of its obligauon to afford priority 
to Amoak as required by tiie RPSA. UP/SP at 250-51. 
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be uken into accouni in assessing on-time performance. Reisimp RVS at 7. If Amtrak 

believe J that the terms CSX was willing to accept were not sufficient to protect it, Amuak 

could have declined lo enter inlo an agreemeni and cculd have submitted the dispute lo the 

Board for resolution under 49 U.S.C. § 24308(a)(2). Amttak did not do so. Now, only a 

few months after successfiilly completing an arm's-length negotiation with CSX, Amtrak asks 

the Board to step inio this private contracmal relationship and afford Amtrak cerum 

unspecified remedies not provided for in the contract. This request is patentiy unfair and 

should be rejected. 

A fourth ground for denying the condition is that implementing such a condition 

would inimde on the sumtory jurisdiction of the Federal Railroad Administration ("FRA"). 

The RPSA. as amended. 49 U.S.C. § 24308(c), gives tiie Secreury of Transportation the 

authority to grant relief from the sumie's gram of dispatching preference to Amttak trains 

over freight trains. The Secreury has delegated his authority to grant this relief lo the FRA. 

not to tiie Surface Transporution Board. See 49 C.F.R. Part 200 (1997). 

Finally, Applicants' evidence demonstrates that tiiere is no facmal basis for requiring 

tiie Board lo lake such extraordinary action here. First, the on-time performance sutistics 

that /'jntrak presented were not computed consisteni with the terras of Amttak's conttact 

with CSX which governs incentive payments (Appendix V to the 1997 Agreement, included 

in Vol. 3).- Reistmp RVS at 7 The on-time performance sutistics presented by Amtrak do 

not uke into account the reasons for delays to .Amtrak trains While such a methodology 

' Board involvement m on-time f)erfon.iance sundards would necessarily involve the agency 
in compensaticn iss-ues related lo such perfonnance. 
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may be useful to an Amtrak customer anempting to determme the lUcelihood that an Amttak 

train will arrive at its destination on schedule, tiie methodology is not appropriate for 

determining whetiier CSX is providing good service to Amttak, Pursuant to Amttak's 

contract witii CSX. Amtt-ak trains tiiai are delayed due to factors beyond tiie conttol of CSX 

are not counted as late for purposes of calculating on-time performance. These factors 

include, among otiier tiungs, delays due to: (1) Amtrak equipment faUure; (2) Amttak ttains 

being operated at a power-io-weighi ratio less tiian tiie ratio used to esublish tiie scheduled 

mnmng limes; (3) switching Amttak Express (freight) cars; (4) severe weatiier conditions; 

and (5) grade crossing accidents. 

The acmal on-time performance levels are subsuntiaUy higher tiian Amtrak portrays 

tiiem to be. NRPC-7, Larson VS at 16. During tiie past five years, Amirak trains have had 

an 8651 on-imie pertbrmance rate over CSX's lines.'' Reisimp RVS at 6-10. Despite CSX's 

efforts lo improve its performance rate in 1997. its on-iime pertbrmance of 85% for fiscal 

year 1997 (October 1996-September 1997) did not unprove over its five-year average 

because of delays during tiie summer on tiie Washington. DC to Richmond. VA line segment 

resulting from repair work required after a derailment in Rosslyn. VA and major 

maintenance work and tiie upgrade of signalling unrelated to tiie derailment (which w ill m 

the long-term improve on-imie performance on tiiis line). In recent months, however. CSX's 

systemwide conttact on-iune pertbrmance rate was very good: 90% in September 1997, 

* CSX's contract performance rate is comparable to Conrail's. There is no basis for 
Amuak's suggestion tiiat tiie allocation to CSX of CoiiraU lines over which Amttak operates 
will decrease its on-iune performaiKe on tiiose lines. 
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84% in October 1997, and 90% in November 1997. On many days since the beginning of 

.September, CSX has atuined 100% on-time performance of Amtrak trains.̂  

Moreover, Amtrak suggests that ceruin traffic increases contemplated in CSX's 

Operaiing Plan may cause interference with Amttak trains over ceruin line segments." 

' It is not surprising that CSX's on-time performance rate may be lower than other carriers 
who may host Amttak trains over shoner distances, or less complex routes. As small delays 
accumulate throughout a trip, the cumulative delay more often becomes significant on a 
longer trip lhan on a shorter tnp. Even if the contract performance formulae were the same 
among all the railroads measured (which has not been demonstrated) it is misleading and 
inappropriate for Amttak to use cumulative overall national averages (.NRPC-7, Larson VS 
at 17) because of imporunt differences in: disUnce traveled; densities of passenger and 
freight traffic over the lines; and physical and operational complexities among vanous routes, 
lhat IS. performance comparisons should only be made where like things are being 
measured - in terms of both cnteria and conditions. 

' Amtrak specifically identifies four line segments of concem. 

Capacity on the Alexandria to Richmond line is addresseu in connection with VRE's 
Comments and Request for Condiiions. 

The Richmond-Rocky Mount line segment has adequate capacity to handle the projected 
5-6 ttain increase in freight traffic. Reistn-p RVS al 8-9. The track is double ai.d sing e 
main track witii passing sidings and is eq lipped with a modem CTC signal systen Ont 
bottleneck on the line does exist at the Appomattox River Bridge, which is a mair. single 
track bridge with a slow order of 10 mph. CSX is presentiy plarming a project 'unrelateo to 
the Transaciion) to upgrade this bridge and increase speed over it which would improve 
pertbrmance over this line. Omson RVS at 134; Reistmp RVS at 9. Even wiihout the 
benefit of this improvement, however, Amttak on-iime performance over this segment in 
November 1997 was 89%. 

Witii respect to the Suaset Limited between Pensacola and New Orleans, the westbound 
Sunset Limited has a good pertbrmance record. It is the ea.sibound Sunset Limited that has 
expenenced sigmficant delays, but these delays a.-e primarily due to causes beyond the 
conttol of CSX. Reistrup RVS at 9 The eastbound Sunset Limited onginates in Los 
Angeles, and chromcally amves late to CSX at New Orle-ns: an average oi 8.7 hours late m 
September 1997, 4.9 hours laie in October 1997, and 4.3 hours late in November 1997, It is 
thus impossible to raainum a scheduled slot for the eastbound Sunset Limited, The line 
segment between .New Orleans and Pensacola is single track and has stretches of "dark 
temtorv ," Once a westbound ttam is cleared to proceed, an eastbound ttain must wait for it 
to clear the .segment. If tiie Sunset Limited shows up after a westbound train (including the 

xn-:. 

P-228 



NRPC-7, Larson VS at 17 19 However, there is no meaningful risk of interference with 

Amttak trairts from the projected traffic increases over these or other line segments. 

CSX/NS-20. Vol. 3A at 269-75; CSX/NS-23, Vol. 6A al 128-36; Onison RVS al 134; 

Reisimp RVS at 8 Similarly, traffic changes will have no id?:niifiable adverse impacts on 

lines to be controlled by NS. Mohan RVS at 54-55. 

3. Enforced Cooperation on Increasing Speed 

on the Empire and Detroit-Chicago Corridors. 

Amtrak asserts that Amtrak and New York Sute jointly wish to increase the 

maximum passenger train speed on the Conrail line from Albany to Buffalo (Amtrak's 

"Empire Corridor") and request that the Board impose a condition on CSX "requiring it lo 

cooperate with Amirak and thf Sute of New York in the development of high speed service 

at public expense between Albany and Buffalo." NRPC-7 at 13-14. Amttak also expresses 

concem that additional .NS and CP traffic on the Detroit-Chicago line could adversely affect 

planned higher speed passenger service over this corridor .-id requests the Board to impose a 

westbound Suri.>et Limited) is cleared, it must wail its mm, even though it has dispatching 
pnonty over the next freight train to show up. .A significant number of the meets which 
have delayed lhe eastbound Sunset Limited have been with the westbound Sunset Limited. 
Freighi traffic is predicted to increase by only 1-2 trains per day, an insigmficant increase. 
.AmttaJ.'s complaint about the Sunset Limited, apan from being misleading, has nothing to do 
wjth the Transaction 

With respect to the Conrail line beiween Schenecudy and Buffalo. CSX plans to upgrade 
this line to 79 mph for passenger trains where possible, which should improve the on-iinie 
perfomiance on tius line. CSX/NS-20, Vol. 3A at 273, Omson R'v'S ai 134; ReisUTjp RVS 
at 10, 
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similar condition requiring NS lo cooperate with Amttak and the Sute of Michigan' in 

development of this service. Id. at 14-15. These conditions are unwarranted for the reasons 

set forth below. 

First, these requests are wholly unrelated to the proposed Transaciion. 

Second, CSX and NS would be willing lo discuss in good faith projects to increase 

the speed of passenger service on the Empire Corridor and Detroit-Chicago Corridor, 

respectively, if these projects would not interfere witii the freight operations of CSX and NS 

and if tiie projects were tmly "at public expense." There are many costs associated with 

increasing the speed of passenger ttains on tracks also used for freight trains, such as 

insuUation of cab signalling systems on all locomotives operaiing over the line, that should 

fairly be tteated as part of the "public expense" of the project. 

Third, Conrail's 1996 Agreement wiih Amirak. to which CSX and NS will succeed, 

already requires such cooperation. .Section 3.3(c) (included in Vol. 3) provides that "the 

parties shall cooperate in good faith with each other in providing service and equip.ment 

which will coninbuie lo the success of Amtrak's Intercity Rail Passenger Service." Al the 

same time, however. Section 3.2(a) of tiie Agreement (included m Vol. 3) provides in part 

tiiat requests for modified or additional services "shall give due regard to Conrail's speed, 

weight and similar operaiing restnctions and mles and safely standards and to the iwoidance 

of unreasonable interference witii the adequacy, safety, and efficiency of Conrail's other 

railroad operations." A Board condition is not required to enforce this private contract. 

" The Sute of .Michigan supports the Transaction, but encourages .NS to continue 
negotiations with Amttak and Michigan regarding higher speed passenger rail service on this 
route. Letter from Govemor John Engler to Secreury Williams (Oct. 3, 1997). 
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Fourth. Lhis condiuon, lÛ e tiie requested condition for oversight of Amuak's on-time 

pertbrmance. could result in tiit Board's intt-udirg on die jurisdiction of the FRA. Under 

49 U.S.C. 24308(d). tiie Secreury of Transportation has tiie autiiority to grant relief when a 

rail carrier refuses to allow Amttak ttains to operate at accelerated speeds: 

If a raii carrier refiises to allow accelerated speeds on trains 
operated by or for Amttak. r.mj^ak may apply to the Secreury 
for an order requiring tie earner to allow the ..ccelerated 
speeds. The Secretary shall decide whether accelerated speeds 
are unsafe or impraciicabL and which improvements would be 
required to make accelerated speeds safe ai.d practicable. After 
an oppom.mty for a hearing, tiie Secretary shall esublish tiie 
maximum allowable speeds of Amttak ttains on terms tiie 
Jecreur, decides are reasoiiable. 

The Secretary has delegated his autiiority to resolve disputes relating to accelerated speeds to 

tiie FRA. not to tiie Board. See 49 C.F.'i. Part 201 (1997). 

Fifth, as to the Empire Comdor, any such condition would be premamre. In 

respons" to interrogatories propounded by CSX regarding plans and funding for tiie 

development of a higher-speed passenger service on the Empire Comdor, Amtrak 

acknowled,:-;ed tiiat plans are prelimirum' ar J tiiat tiiere is no federal or sute funding for tiie 

service: 

Amuak has no such "current plans," in tiie sense oi operating or 
construction plans, decsion papers, etc. . Amtrak s 
discussions with tiie Sute regarding such service bave been 
preliminary in namre. . . . No funds have to Amttik s 
knowiedge been authorized or appropriated for such sei-vice. 

Intenogatory Response, NRPC-8 at 4. It should be noted, however, tiiat CSX plans to 

restore tins track for 79 mph passenger service where possible. CSX/NS-20, Vol. 3A 

at 273. This improvemem will proviae benefii to intercitŷ  and commuter passengers in tiie 
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near fumre, while .Amtrak and New York Sute may develop plans for ftirther improvements. 

As to the Detroit-Chicago Corridor, Conrail has not been asked by Amtrak, made any 

specific plans, nor developed any agreements witii Amirak tiiat would allow higher speed 

passenger operatioas over ConraU-owned portions of the line, Carr.y RVS at 2. Such plans 

and agreements are the prcper subject of private negotiauon, not Poard-imposed condiiions. 

For all of tiiese reasons, the requested condition of enforced cooperation relating to 

tiie development of higher speed passenger service on the Empire and Detroit-Chicago 

Corridors should be demed. 

B. Chicago Metra. 

Chicago Meua, tiie Commuier RaU Division of the Regional Transportation Autiiority 

of Northeast Illinois, serving the x̂ hicago mettopoliun area, complains that its Souihwe.'̂ t 

Service commuter ttains are frequentiy delayed as they ttaverse four inierlockers. METR-6 

at 2. They are. frotti north to south. CP-518. Belt Junction. Forest Hill and Chicago Ridge, 

which a.e conttoUed by four different freight railroads - Conrail. the BRC. tiie BOCT (a 

wholly-owned subsidiary of CSXT). and tiie IHB respectively, Metta sutes tiiai it believes 

that ttaffic will increase ihrough two of the interUKkers as a result of the Transaction - Belt 

Junf tion and Forest Iliii - and that it fears traffic might increase through the other two as 

well. Accordingly. .Metta requests: (1) that the Bo2rd "requtte NS to dispatch the CP-518 

Interlocker in a maimer tiiat insures tiiat no freight be gî 'en authority to proceed tiirough the 

interlocker if there is potential for delay to an approaching Metra train": (2) that tiie Board 

require CSX and NS to use their best efforts to obuin tiie BRC's agreemeni to transfer 

conttol of tiie Bell Junction interlocker to Metta. and failing such agreemeni, requiring CSX 
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and NS to find tiieh propo-1 ionate share of a grade separation; (3) tiiat tiie Board void tiie 

conttact governing the Forest HUl interlocker and ttansfer conttol of tiie interlocker from tiie 

BOCT to Metta; (4) tiiat tiie Board void tiie conuact goveming tiie Chicago Ridge 

interlocker and iransfer conttol ot the interlocker from, tthe IHB to Metta: and (5) tiiat tiie 

Board impose a monitoring condition for five years. 

CSX and NS fiilly expect tiiat tiie unplemenution of tiieir Operatmg PI.:TS will resuU 

in smootiier ttaffic fiows tiirough Chicago witii less interference berween tt-ains (botii freight 

and passenger) tiian exists today. Orrison RVS at 87-88. Meua grossly overreaches in 

seeking these condit'ons and they should be denied. 

1. CP-518 

The CP-518 interiocker is curtently contt-olled by Conrail. Metta explains tiisi in a 

1989 letter agreemeni. Conrail promised to give priority to Metra/N&W commuter trains 

operaung through CP-518. METR-7. Sioner VS at 8. Meua claims tiiat despite tiiis 

agreement, tiie CP-518 interlocker has been, and continues to be, a major source of 

dismption of Metta's service, tiiat it has made its concems known to Conrail, but that 

Conrail has not given Metta trains sufficient pnority to permit Metta to provide reliable 

service to its customers. Id. .According to Metta, it will be unable to meet increased 

demands for commuter services until current problems are resolved. M. But Metta has 

presented no evidence of any defttiite plans to increase services along ils Southwest Service 

Corridor 

As explained above, .Metra seeks a condition that would requin; .NS to dispatch the 

CP-518 interiocker in a tti.anner lhat insures ihat no freight would be al.owed to proceed 
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through lhat interlocker if "there is a potential for delay to an approaching Metra ttain." 

METR-6 at 4. Metta's requested condition . s lo CP-518 should be denied. 

Meira's complaints about the existing simation at CP-518 interlocker are not an 

appropriate basis for unposition of any condition. .NS will step into the shoes of Tonrail 

once the Transacuon is approved, and will be bound by existing applicuole agreements 

beiween Conrail and .Metra as long as they are in force - including agreements regarding 

priority to be afforded commuter trains. The delays attribuuble to Conrail freigh: 

interterence at CP-518 are minimal. In 1996, only one in 75 Metta ttains was delayed, 

equivalent to less than one delay per week. If these delays were averaged among all :he 

.Metta ttains ttaversmg CP-518, the amoum of delay would toul just over one-tenth of a 

minute per train, or about seven seconds. In 1996, 98.67% of Metta ttains passed ihrough 

CP-518 without Conrail-relaied delav. Friedmann RVS at 45. 

NS is ready and willing to work with Metra toward alleviating any ourrent problems 

at CP-518. .As evidenced by Metta s lack of complamts about curtent NS dispatcliing of Jie 

ManhatUi line. NS and Metra have enjoyed a cooperative relationship n êarding operations 

over that line, which .Metta leases from TIS. NS intends to continue this cooperative 

relationship on the Ma.nhatun line, as well as m regard to operations through the CP-518 

interlocker. 

2. Belt Junction. 

The Belt Junction interlocker is conttoUed by the BRC. The shareholders of the BRC 

are: BNSF 06.68%), ConraU (16.67%), CSX (25%), Grand Tmnk Wesiem (8.33%), 

Illinois Centtal (8.33%), Missouri Pacific (now UP) (8.33%\ NS (8.33%), and Soo Line 
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Railroad Company (8.33%) CSX/NS-18. Vol. 1 al 267, 283. .After tiie Transaciion, CSX 

and NS will togetiier have a 50% shart (includinr, Conrail's share), and tiie lemaining five 

carriers will have r. 50% sĥ -e. A condition requiring CSX and NS lo use tiieir best etiorts 

to convince BRC to agree to transfer conttol ot tiie interlocker to Metta would be futile as 

the transfer would not be in tiie interest of the ot.ier owners of the BRC CSX or NS and 

tiius not in tiie interest of an independent BRC. There is no reasonable possibility ol 

obuining such agreement. 

As a backup, Metta .-equ(;sts tiiat CSX and NS be requured to furd tiieir proportionate 

share based upon arjiual in ffic volume of a grade separation to replaT tiie interiocker. 

METR-6 at 6. This request make; no sense unless Metta is volunteering to ftmd tiie balance, 

which offer is not plam on tiie face of its subn ission. The Boaid cannot require tiie other 

shareholders of tiie BRC to tuna tiie balance of tiie grade separation, as tiie Board may not 

impose a condition, whetiier trackage righis or a funding obligation, on carriers who are 

nonapplicants in tiie proceedmg. See. e.g.. UT/SP at 191. In addition. Metta has not 

offered any evidence whatsoever that an overpass would be operaiiom.lly and economically 

feasible at Belt Junction, 

Moreover, Metta has not offered credible evidence tiiai tiie Transaciion would cause 

delays at tiie Belt Junction interlocker tiiat would justify such a major capial investtnt it, or 

tiiat the Transaction would increase delays at tiie interlocker at all. Metta says only tiiat NS 

plans to route 8.7 additional trains per day tittough tiie in eriocker. and 'hat tiie interiocker 

has been a source of congestion in tiie past. MErR-7, Sioner VS at 7. This paltty evidence 

of Transaciioi.-relaied harm is plainly insufiic'ent to justify' tiie exttaordmary relief requested 
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by Metra. Metta does not even bother to quantify' the existing delay to its passengers 

assertedly caused by mterference from freight trains at tiie Belt Junction interiocker. And, in 

any ê  eni. ctmplamis about tiie existing simation at tiie Belt Junction interiocker are not ai. 

ap-propriaie basis for imposition of a condition. 

Finally, there is no reason to believe that Metra trains would experience fewer or 

shorter delays if Metta conttoUed tiie interlocker (or tiie otiier inierlockers wliich Metra 

would like to conttol). Some delays at inierlockers are unavoidable, even witii dispatching 

priority , as demonsttaied by tiie fact that Amttak trains are often delayed at the Englewood 

interlocker conttoUed by Metta despite th; fact that Amttak ttains hav? priority under federal 

law. Carey RVS at 2-3. 

3. Forest Hill Interlocker. 

The Forest Hill interlocker has been conttoUed by tiie BOCT (a wholly-owned 

subsidiary of CSXT) smce 1914, pursuant to an agreemeni among the Chicago & Westem 

Indian 1 Railroad Company, tiie BRC. tiie Wabash RaUroad Company, tiie Baltimore & Ohio 

Connecting Railroad Company and the BOCT or their successors. Metra seeks to have the 

Board void that agreement and transfer conttol to Metra. This condition is unwarranted. 

Metta greatiy exaggerates tiie delay to iiz passengers at tiie Forest Hill interiocker. 

Reisttiip RVS al 11-13. Metta as3' is Lhat "[iJn tiie past twelve months, .Metta passengers 

have incurted 9,240 raanhours of delay at tiie Forest HUl Interlocker." METR-7, Sioner VS 

at 3. A review of Metta's records of delays at tiie Forest Hill interlocker, however, reveals 

that ahnost half of tiiis delav (4.482 man-hours in a year) was caused by factors other tiian 

CSX freight train interference or otiier CSX-avoidabK^ causes. Reisttoip RVS at 11-12. 
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Alttiough tii^ remammg 4,758 man-hours of delay in a year still sounds like a huge number, 

it is only 11 seconds per ttip for each of Metta's 1.501.876 passengers'° who passed 

tiirough tiie inierlockmg during tiie year. Moreover, 2.763 of tiiese man-hours of delay were 

related to a single mcident on January 10. 1997 involving a switch failure and freig'-il tram 

interference. Id. While January lO, 1997 was admittedly a bad day for Metta commuters, 

tiie delay experienced at tiie Forest Hill interlocker during tiie rest of tiie year averaged less 

tiian five seconds per trip. Viewed in anotiier way, of tiie approximately 385 Metra trains 

that operated tittough tiie Forest Hill interlocker each montii dumig tiie past year, an - v rage 

of omy 2.4 (0.7%) ttains per montii were delayed due to CSX freighi train interference or 

otiier CSX-avoidable causes. Id. It is difficult to believe Metta s claun tiiat it is not getting 

dispatching priority tiirough tiie interiocker when 99.3% of its ttains pass tiiroagh tiie 

interlocker witticui delay. 

Nevertheless, CSX recognized thai improvements could be made, and on November 

28. 1997. completed a project to automate tiie inieriocking. Orrison RVS at 114; Reisuiip 

RVS at 12. As part of tiiis project, tiie interiocker operator has been relocated from a tower 

at tiie interlocker to an office shared by tiie B&OCT and BRC dispatchers, which will 

faciliute coordinr.iion and tiius ttaffic fiow tiirough tiie interlocker.'' Id. These 

improvements, which will also promote safety, should more tiian offset any potential for 

delay from increased ttaffic 'dirough tiie interlocker as a result of tiie Trarsaction. 

10 Metta provided tiiis number for 1996. Intertogatory Response. METR-9 at 4 

" In addition. CSX has agreed to allow Metta to insuU snowblowers and/or meiiers on tiie 
switches, which will reduce mechaiuci 1 problems during tiie winter montiis. Reisttup RVS 
at 12. 
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Metta trains are often delayed at Forest Hill when they meet other Metra trains at the 

end of the double track and because of signal problems on Metra's owr. line. The solution to 

a further reduction in Metra delays at Forest HUl thus lies in Metta's scheduling or the 

addition of double ttack, not in a change of conttol of the interlocker. Reistmp RVS at 12. 

Nevertheless. CSX is willing to cooperate in good faitii with Metta lo ensure ihat 

CSX continues to subjeci Metta's pas.<;engers to tiie absolute minimum of delay. To this end, 

CSX has discussed with Metta the esublishment of a Joint Review Committee consisting of 

represenuuves from Metta. the Bell Railway of Chicago, and CSX which would meet 

regularly to review operations ihrough the Forest Hill and Belt Junction inierlockers. 

4. Chicago Ridge. 

The Chicago Ridge interiocker is conttoUed by tiie IHB. The shareholders of tiie IHB 

are Conrail (5. %) and the Soo Line Railroad Company (49%). a subsidiary of Canadian 

Pacfic. CSX NS 18. Vol. 1 at 285. Smce 1994. when the interiocker was automated, the 

Chicago Ridge inier'ocker has been conttoUed by the IHB pursuant to an agreement among 

the IHB. BotOCT and NS, Orrison RVS at 114-15. That agreement provides preference to 

Metra irai.is. .Metta seeics to have the Board void lhat agreement and ttansfer conttol to 

Metta, For the reasons :uted above, this condition . unwarranted. 

Ffrst. the Board has mled that tiie IHB is not an applicant. "IHB is a railroad 

operated independently of the applicants." Decision No. 53 at 4. Accordingly, tiie Board 

does not have the authority to ttansfer conttol of 'he Chicago Ridge interlocker from the IHB 

to .Metra ;.s a condition in this proceeding. 
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Second. Mett-a admits that tiie "impacts of tiie tramsaction at Chicago Ridge Junction 

are less certain" tiian tiie impacts at Forest HUl and Belt Junction (METR-6 at 5), and as 

shown above, tiie impacts at Forest Hill and Belt Junction are far from clear tiiemselves. 

.And tiurd. Metta has not prese: ed any convincing evidence tiiat Metta's ttains presentiy 

suffer unaccepuble delays as a result of biased ccnttol by tiie IHB. For all of tiiese reasons, 

the condition should be denied. 

5. Oversight. 

The Board need not get into tiie busmess of monitonng mterlockers in Chicago for 

undue delay to Mett-a trains, Mc;ra has not shown tiiat it is likely to be adversely affected by 

tiie Transaction. If, however, tiie Board requests reports confinmng tiiat operations are 

proceeding smootiily in Chicago, any problems relatmg to interference witii Metra's trains 

could be addressed tiu-ough tiiat ̂ -rocess. The maximum tenn of tius c .Tsighi should be 

tiiree years following tiie effective date of Conttol, not five. 

C. Metru-North Commutpr Railroad Company (MNCR). 

In its Comments and Request for Conditions (MNCR-2), MNCR asks ttie Board to 

requu-e NS to convey a 58 mile line b-iween Suffem and Port Jervis, NY to MNCR. witii 

NS reuimng trackage righis. Aliertiaiively, MNCR asks tiie Board to requhe long-tenn 

extension of tiie existing ttackage righis agreemem between Conrail and MNCR.'- .MNCR 

claims tiiat commuter passenger service is tiie main user of tiie line and tiiat to justify ftittire 

'= Trackage Riehts Agreement Beiween Metto-North Commuter Railroad Company, 
Mettopoliun Transporution Autiiontv, Connecticut Departtnem of Transportation and 
Consolidated Rail Corporation, effective as of January 1, 1983 ("MNCR/CR Trackage Rights 
Agreement") (mcluded m Vol. 3). 
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invesunents MNCR should own tiie line. MNCR also argues tiiat if NL' were owner of tiie 

lme, its dispaichmg might not give proper consideration to tiie needs of commuter passenger 

service. .MrTCR-2. .Nelson VS at 9. 

There is no basis for MNCR's requested conditions. MNCR has made no showing 

tiiat tiie proposed Transaction will have any adverse effect on its commuier operauons. 

Upon approva! of tiie Transaction, NS will step uiio ConraU's shoes, and will be bound by 

tiie terms of any applicable conttacts between Conrail and MNCR as long as tiiey are in 

force. 

There is also no basis for MNCR's dispatching concems. .NJTRU and M.NCR 

operate a coordmated commuter service between Port Jervis and Suffem. NY and Sufiem 

and Hobokv.-i, .NJ. .MNCR claims if tiie proposed Transaciion is approved, tiie dispatching 

function could be removed to a far-disuni location." MNCR-2 al 5. This, according to 

MNCR, would result in a "hand off" of trains at Suffem, tiie end of NJTRO's uack 

ownership. Therefore, it would be "far better " according to MNCR, if dispatching were to 

be reuined at its current location. Id. at 6. 

MNCR is mistaken m its assumption tiiat NS will change tiie existing dispatching 

arrangements. .NS hiS no such mtention for tiie foreseeable fumre. .Mohan RVS at 55. 

NJTRO conu-ols dispatching on thf Port Jervis to Hoboken line pursuam to an operatmg 

agreemeni witii MNCP." Furthermore, under Section 3.04(b) of tiie M.NCR/CR Trackage 

" Section 3.03 of tiie Agreement for Operation by NJ Transit Rail Operauons, Inc. 
(".NJTRO") of Certain Rail Passenger Senice on the Mam Lme/Bergen County, and Pascack 
Valley Lme for Metto-Nortih Commuter RaUroad Company, dated Cktober 6, 1997 ("1997 
Operating .Agreement") (mcluded in Vol. 3). 
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Rights Agreement, "[tihe scheduling and movement of METRO No. . . . rail passenger 

commuter trains shall take precedence over all otiier rati movements except Amttak regularly 

scheduled revenue intercity passenger trains." Thus. MNCR's concems that NS wUl relocate 

dispatching are untbunded. 

Furtiiermore. as shown m tiie NS Operaiing Plan, tiie line berween Port Jervis and 

Suffem has adequate capacity to accommodate projected increases in NS freighi traffic. 

CSX'NS-20. Vol. 3B al 3 )3-304."' MNCR acknowledges tiiat tiie curtent level of freight 

activity on tiie line is nominal and tiiat commuter operations have priority under tiie terms of 

tiie .MNCR/CR Trackage Rights Agreement. In respor e to interrogatories propounded by 

NS, MNCR responded as follows: 

Metto-Nortii has been advised by NJ Transit Rail Operations, 
Inc. that tiie curreni NJ Transit operating priorities are at the 
discretion of the train dispatcher on duty. As the cunent level 
of freight activity is nommal, freight ttauis are moved when a 
window berween passenger trains is provided by the schedule. 
Moreover, the cunently effective Trackage Righis Agreement 
berween MNCR and ConraU provides tiiat preference is to be 
accorded MNCR's commuier passenger ttains. 

Intertogatory Response. MNCR-3 at 2-3, 

Whetiier ti-ie existing MNCR/CR Trackage Rights Agreemeni should be extended after 

i. >̂ xpires, or whetiier tiie lme should be sold lo MNCR are matters tiiat would be subject 

'* Between Suffem md Port Jervis there are three conttolied sidings- one 15,594 feet in 
lengtii. one 6,060 feet in lengtii and one 24.182 feel in lengtii. in addtion to yard ttackage at 
Port Jervis, .Mohan RVS at 56. The projected increase in freight ttaffic is small - an 
average dailv increase of tiiree freighi traims per day between Suffem and Campbell Hall and 
4.1 trams per day between Campbell Hall and Port Jervis. Id. 
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solely to negotiation between Conraii and MNCR if tiiis Transaciion did not occur,'̂  and 

should be tiie subject of negotiation beiween CSX and NS and MNCR if tiie Transaction is 

approved. In fact. CSX and NS have supported a five-year extension of tiie MNCR/CR 

Trackage Rights Agreement pending approval of tiie proposed Transaciion. There is simply 

no basis fcr tiie Board to interfeie in rJiese matters and replace private negotiations witii 

govemme'it fiat. 

For the foregoing reasons MNCR's request for conditions should be denied. 

D. .New Jersey Department of Transportation and 
New Jersev Transit Corporalion."' 

The New Jersey Department of Transporution ("NJDOT") and tiie .New Jersey 

Transit Corporation ("NJT':"). including NJTC's rail operaiing subsidiary New Jersey 

Transit RaU Operations, Inc. ("NJTRO") (collectively refened to herein as NJT"), 

acknowledge tiie potential benefiis of tiie ttansaction to rati sh-ppers in̂ New Jersey, but 

assert tiiat certam condiiions must be imposed to protect passenger ttansporution in .New 

Jersey, NJT-8 at 3. 

NJT complains tiiai CSX and .NS did not sufficiently lake passenger operations into 

account m developuig tiieir Operating Plans. NJT-8 at 7-8. Altiiough tiiis complaint is not 

'• .MNCR has not contended tiiat it had reached a binding agreement witii Conrail regarding 
conveyance of tiie Suffem-Port Jervis line; .MNCR asserts tiiat it had negotiated a "lenutive 
agreemem" with Conrail. MNCR-2 at 3, Nelson VS at 8. In fact, tiie discussions between 
MNCR and Conrail were general and prelimmary. At tiie time of tiiese discussions. ConraU 
was neitiier offenng tiie line for sale, nor soliciting offers for its purchase. Carey RVS at 3. 

'" The .North Jersey Transporution Planning .Autiiority (letter to Secreury Williams, October 
21. 1997) and tiie Soutii Jersey Transportation Planmng Organization (SJ'TPO-l) support tiie 
submission of tiie New Jersey Deparaneni of Transporution and tiie New Jersey Transit 
Corporation, 
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related lo any of tiie condiiions NJT presentiy seeks. CSX and NS will respond to this 

contention so as to dispel any notion lhat the Transaciion will have a harmftil effeci on the 

operations of NJT, The only line segment specifically identified by NJT as H potential 

problem is tiie 5.5-mile segment of tiie Conrail Lehigh Line beiween NK and Aldene. 

Conrail's main line from Pennsylvania.'̂  NJT-8 at 8. This line will be part of tiie Nortii 

Jersey Shared As'sets Area ("NJSAA"). CSX and NS were well aware of tiie sigmficant 

number of NJT trauis operating over that segment Because tiie transaction affords CSX and 

NS a number of alternative routes into the Nortii Jersey area. CSX and NS were able to 

route tiieir traffic so as to result in a projected decrease of about ten freight trains per day 

over tiiat segmem. CSX/NS-20. Vol. 3A at 277; CSX/NS-23. Vol. 6A at 139; CSX/NS-119 

at 126; Mohan RVS at 58. 

As explained m tiie Application. NS predicts a modest (tiiree trains per day) increase 

in tiirough freight traffic over tiie Soutiiem Tier line which -s owned and ai.,patched by NJT 

between Hoboken, NJ and Sufferti, NY and dispatched by .NJT between Suffem and Port 

Jervis. NY, but tiiat modest increase will not affeci NJT operations. CSX/NS-20, Vol. 3B al 

'"' NJT's claim of delay to us commuier trains over tius line segment must be placed in 
context. NJT sutes that in 1996 "265 NJ TRO ttains experienced delays of more tiian five 
minutes due to ComaU dispatching, mamteaance, or operating actions." NJT-8 at 8, 
Applicants have not attempted to ascertain whetiier tiiis assertion is correct In response to 
Applicants' intenogatory , however, NJT ackjiowledged tiiat 16,152 NTFRO trams ttaversed 
the segment ui 1996 without any reported delays or witii delays of less than five minutes, and 
tiiat 1.027 NJTRO trams ttaversed the segment with delays unrelated to Conrail's actions, a 
toul of 17,444 .NJTRO trains ttaversing tiie segment in 1996. Interrogatory Response. 
NJT-Il at 8. Thus, using NJT's own numbers, only 1,5 percent of NJT's trains on tius 
segment experienced delays related lo Conrail's operauons of more tiian five minutes. That 
figure is hardly a reason for tiie Board to conclude tiiat serious mterveniion is requhed to 
protect passenger service in New Jersey Indeed, it argues for tiie opposite conclusion. 
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Figure D. 6-1; CSX/NS-23, Vol. 6.A at 139; Mohan RVS al 59. The remammg lines used 

by botii Conrail and NJT a.-e used by ConraU only for local freighi services. Neither CSX 

nor NS is predicting an increase in freighi ttaffic over tiiese lines dunng tiie tiiree-year 

penod covered by the Operating Plans, CSX/NS-20, Vol. 3A at 450; CSX NS-23, Vol. 6A 

at 139-40, 174-75. Accordingly, there is no basis for NJT's suggestion that tiie ttansaction 

would result m increased interterence between freighi and passenger operations in New 

Jersey. CSX/NS-20, V : l . 3A ai 277; CSX'NS-23, Vol. 6A at 138 41, 174-75: CSX/ 

NS-119, Orrison and Mohan VS at 9-11. 121-130; Mohan RVS at 5S. In tact, when NS 

presented proposals for scheduling NS freight ttains over the Soutiiem Tier berween Port 

Jervis and Croxton and NK and Aldene. NJT agreed tiiat tiie proposed schedules would not 

interfere with its passenger operations. Davenport RVS at 2. Furthermore, these freight 

schedules are flexible and can be adjusted to accommodate passenger services. 

In its October 21. 1997 filing (NJT-8). NJT asked for six condilior.s. In light of tiie 

NJSA.A Operatmg Plan (CSX/NS-119) filed witii tiie Board on October 29. 1997, NJT has 

withdrawn ils requests for a condition regardmg additional capiul expendimres rn the 

NK-Aldene segment and for a condition regarding dispatching and maintenance resources in 

the NJS.AA. The remaimng four requested condiiions are addressed below. CSX and NS 

had mformed NJT before October 21, 1997 tiiat tiiey were willing to agree to NJT's terms 

with respect to three ot the requested conditions. CSX and NS, however, did not reach an 

agreement with NJT regarding the subject of tiie fourtii requested condition, tiie South Jersey 

Light Rail Tnmsit Project. 
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1. Coordination with NJT in North Jersey and 

South Jersev/Philadelphia Shared Assets Areas. 

NJT suggests tiiai senior officials of CSX, NS and tiie ConraU Shared Assets Operator 

("CSAO") should meet regulariy with tiie Commissioner of Transporution of NJDOT or his 

designee to discuss the policy issues unportant to ensuring smooth operations of both freighi 

and passenger services witiun the North Jersey and Soutii Jersey/Philadelphia Shared Assets 

Areas. CSX and NS do not disagree. Indeed, CSX and NS previously offt:red to esublish 

the following procedure for coordination: 

The parties agree to meet regularly, in accordance with a 
schedule to be esublished by the parties, to discuss major issues 
necessary to ensure the smooth opeiation of both the passenger 
and freight service within the New Jersey Shared Assets Areas. 
Present at these meetings will be the Commissioner of 
Transportauon (or designee(s)), tiie senior CSAO official (or 
designee) in charge of the New Jersey Shared Asseis Areas, and 
uhe senior official of each of CSXT and NSR (or designees) 
having responsibility for freighi rail operations in New Jersey, 
including such onerii.uiis in the New Jersey Shared Assets 
Areas. In tiie event that New Jersey represenutives disagree 
with a solution to an issue of concem to NJDOT/NJT, arrived at 
by NSR. CSXT. and CSAO. tiie Commissioner of 
Transportation may confer witi tiie President or Chief Executive 
Officer of CSXT and/or NSR lo resolve such issues. 

In addition, the parties agree tiiai close communications 
and cooperation at the operating level shall be mainuined 
between NSR. CSXT, CSAO and NJF. 

2. .ATC/PTS. 

NJT seeks a condiuon requuing CSX, NS and the CSAO to mstall a new technology -

- Automatic Tram Coi.ttol/Posiuve Tram Stop ("ATC/PTS") - on tiieir locomotives 

operaiing on or over NTI-owned properties. Nn'-8 at 10-12. .NJT represents that tiiis 

on-board apparams will be "responsive to xhe roadway equipment installed on all or any part 
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of Amtrak's Northeast Corridor as required by the Federal Railroad Administration ("FRA") 

regulations." NJT-8 at 12. 

CSX and NS had offered prior to October 21, 1997 to insuU the requested on-board 

apparams on locomotives operating over NJT-owned Imes. Reisimp RVS at 14-15. CSX 

n̂d NS reaffirmed this offer in the NJSAA Operaiing Plan, as NJT acknowledged in its 

comments on that Plan, but NJT professes that it is concemed that the offer was somehow 

conditional. NJT-12 al 5-6. CSX and NS's agreemeni to insull the requested on-board 

apparams on locomotives operaiing over NJT-owned lines, if asked to do so ty NJT, is 

unconditional. However, as a general matter. CSX and NS are not unconditional in their 

support of ATC/PTS. and have no present plans to insull the specific ATC/PTS technology 

being tested by NJT throughout their systems. There are presentiy a number of new 

sign?.."ng technologies being tested in the United Sutes and abroad. These systems are not 

nect aily compatible with each o»her. The question of wheiher a new generation of 

signalling technology should be promoted nationwide, and if so. which of the many 

competing technologies should be chosen, must be resolved, but this proceeding is no', of 

course, the proper forum for resolution of this question. 

3. NORAC Operating Rules. 

NJT seeks a condition requiring Applicams to adopt Northeast Operating Rules 

.Advisory Committee ("NORAC") Operating Rules presentiy in effeci on all Conrail lines 

within the .NJSAA for a period of three years after approval of the transaction. NJT-8 at 

12-13. CSX and NS had offered prior to October 21, 1997 to reuin NORAC Operaiing 

Rules witiim tiie .NJSA.A CSX and NS re?.ffttmed tius offer in tiie NJSAA Operating Plan, 
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as NJT acknowledged in its comments on that Plar but NJT professes tiiat it is concemed 

lhat the three-year term of tiie offer was not clearly suted. NJT-12 at 6. CSX and NS 

confirm here tiie represenuuons of Messrs. Orrison and Mohan in tiieh November 19, 1997 

depositions (Exhibit A to NJT-12) tiiat tiie NORAC mles wUl be reuined in tiie NJSAA 

through the three-year period covered by the Operaiing Plan. See also Reistmp RVS at 15. 

4. South Jersev Light Rail Transit Project. 

NJT describes ils plans for a new light rail transit service between Trenton and 

Camden over Conrail's Bordeniown Secondary. NJT-8 at 17-22. NJT conectiy sutes tiiat 

tiie Bordeniown Secondary will be part of tiie South Jersey/Philadelphia Shared Assets Area. 

NJT-8 at 17. NJT seeks a condition requuing CSX and NS to cooperate m tiie development 

of tiie South Jersey Light Rail Transit Project (tiie "Project"), and, in tiie event tiiat tiie 

panies are unable to reach an agreemeni regarding the Project, requiring tiie parses to 

submit the dispute to tiie Board for resolution. NJT-8 at 17-18. 

This condition is wholly unwananteu and should be denied for tiie following five 

reasons. 

First, the condition has nothing to do with the Transaction. The proposed Project has 

no reasonable relauonship to anv effeci from tiie ttansacuon. Tre suggestion of Frank M. 

Russo (NJT-8. Russo VS at 4-5) tiiat a commuier project in Soutii Jersey would mitigate 

mcreased local m.ck ttaffic near intermodal termmals in Nortii Jersey resulting from 

increased mtermodal service is disingenuous at best. Furthermore. NJT's planning for tiiis 

xn-28 

P-247 



Project commencec' jefore this Traniaciion was even proposed, demonsttaiing lhat il is not a 

response to an effect from the Transact,on,'* 

Second. Congress has not given the Board authority to decide disputes beiween freight 

railroads ami commuter agencies regarding rights to and use of track, and the Board should 

not exercise its conditiomnp uthority to decide such disputes whxh Congress has commined 

lo resolution ihrough pnvate negotiations. Congress has given the Board the authority lo 

decide disputes t>elween Amttak and other rail carriers, both with respeci to Amttak's use of 

the facilities of other carriers, 49 U.S.C. § 24308(a)(2), and with respeci lo use of the 

Nonheast Corridor. 49 U.S.C. § 24904(c)(2), bul Congress has not given the Board similar 

authority to decide disputes between freight rail carriers and commuter agencies. Under 

Section 1137 of tiie Northeast Rail Services Act of 1981 ("NERSA")," which amended 

Section 506(i) of the RPSA. tiie ICC was given limited autiiority to decide disputes regardmg 

rights to '•operty subjeci to uarisfer from Conrail to a commuter authority under that Act. 

But when that limited authority was discharged, Sectior 506(i) was repealed, once again 

committing disputes between freight railroads and commuter authorities to resolution through 

pnvate negotiation.*" Although the federal govemment supports mass transportation 

'̂  I l response to Applicants' intenogatory, NJT suted tiiat in April 1996 tiie NJTC Board of 
Directors "approved a conttact, with a potential value of S42 million, to provide for tiie 
preluninary engineenng, surveys, bridge and Right of Way C'ROW") inspections, 
environmenul smdies, business planning and bid package preparation requhed to produce a 
Design. Build, Operate and Mainum bid package for the SNJLRT. . . . " Interrogatory 
Response, .NJT-11 ai 

" Pub, L, 97-35 ( Aug, 13. 1981). 95 Stat. 651-52 (fortnerly codified at 45 U.S.C. 586). 

Pub. L. 103-272 § 7(b) (July 5. 1994). 108 Stat. 1379, 1386; see H.R. Rep. No. 103-80 
at 585 (1994), repnnted in 1994 U.S.C.C A.N. 818. 1402. 
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provided by sute and local auuioriiies ihrough federal funding under the Urban .Mass Transit 

.Act of 1964. as amended. Congress has not granted the STB or any otiier federal agency the 

general authority to appropnate the property of freighi railroads for mass transportation 

use.*' NJT's inviution for uiiprecedenied intmsion inlo a matter .eserved for private 

contract she uld be rejected." 

Third, although CSX and NS are bound to fulfill Conrail's obligations to NJT, 

Com-ail has no obligation to NJT with respeci to the proposed South Jersey Light Rail Transit 

Project. Under tiie Transfer Agreemeni berween Conrail and New Jersey Transit 

Corporation dated as of September 1. 1982. entered into pursuant to NERSA. Conrail agreed 

to grant NJTC "irackage righis over ConraU's rati lines to rperaie commuier service not 

operated on the Date of Transfer and which the Commuter A jthority is legally auth >rized to 

operate at tiie time of such request." subjeci to the terms of a Trackage Righis .Agreement to 

be negotiated between Conrail and NJTC. Section 2.07(c)(i) (included in Vol. 3). The 

The STB has a very limited role wiih respect to transporution provided by a local 
govemmenul authonty pursuant to 49 U.S C. §§ 11102 and 11103 (goveming the use of 
terminal facilities and switch connections and tracks by only ceruin entities). 

-- NJT explams in its Pttition foi Clarification or Waiver that die ICC had limited 
junsdiction over commuter raU. and lhat the ICC Termmation Act of 1995 further curuiled 
the Board's jurisdiction over commuter rati. NJT-4 at 3-5. Congress determined in the ICC 
Termination Act tiiat "'[tjhe Board's rati jurisdiction would be limited to freight 
ttansporution, because tail passenger transportation today (other tiian Amtrak] is now purely 
Kxal or regional in namre and should be regulated (if di all) at that level.' H.R. Conf. Rep. 
No. 422. 104tii Cong., 1st Sess. 167." NJT-4 at 4 n.3. Altiiough tiie Board may not require 
subjeci matter jurisdiction in order to exercise its conditioning authority with respeci to 
applicants m a conttol transaction. Congress's recent sutement of its intent to entmsi 
commuter rail to regional or local authorities and tiie absence of any express Board 
jurisdiction to order camers to make iheh lines into commuter or lighi raU systems, counsels 
agauw any exercise of the Board's conditioning auihortty to require applicants to make lmes 
open to new commuier or light rail operauons. 
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proposed project is not "commuier service" within the meaning of the T-ansfer Agreemem 

and NERSA. but "light rail" (rapid transit).-^ .As NJT acknowledges, light rail equipttimt 

does not meet FP^ safetv standards; therefore, light rail and conventional rail (whether 

freight or passenger) cannot op'.'-'te togetiier on the same tracks. NJT-8, Russo VS. at 1-2. 

See also Reisuvp RVS at 15-16. The Transfer Agreement thus granted no rights lo NJT 

with respeci tc light raU. 

It appears ihat NJT is well aware that it has no rights to operate light rail on Conrail's 

lines under the Transfer Agreement. In its description of Anticipated Responsive 

.Application. NJT had suted that it aniicipated seeking Board-ordered operaiing nghts over 

^ NERSA defines "commuter service" as "short-haul rail passenger service operated in 
mettopolitan and suburban areas, whether withm or across the geographic boundaries of a 
Sute. usually charactenzed by reduced fare, multiple ride, and commuuiion tickets, and by 
moming and evenmg peak penod operations." 45 U.S.C. § 1104 (emphasis added). 

.Although tiie technology being proposed by NJT is commonly called "light rail," it is in 
fact a non-railroad mode of operation under fede.ral law, The legal distinction berween 
railroads and rapid transit operations (variously referred to ihrough the last cenmry as "stteet 
raUroads," "stteet rail-Aays," "trolleys' and "subways" and more recentiy "light rail") has 
been clearly recognized since 1912 when the l'nited Sutes Supreme Court held that a stteet 
railrocd operating between Council Bluffs, Iowa and Omaha, Nebraska was not subject lo tiie 
Iniersute Commerce Act of 1887 because it wâ  not a "railroad" witii the meaning of the 
•Act. Omaha &. Council Bluffs Street Railwav Co. v. Interstate Commerce Comm'n. 230 
U.S. 324 (1913). 

More recentiy. and closer to New Jersey, the Third Circuit held in Felton v. Southeastem 
Pennsylvania Tran.sporution .Autiiorirv. 952 F.2d 59 (3d Cir. 1992), tiiat employees of 
SEPi. '̂s City Transit Division are not railroad employees within the meaning of the Federal 
Employer' Liability .Act ("FEIA"). The court specifically held tiiat "commuter service' 
under .NERSA does not mclude "transit service." Id- ai 62-63. 

See ajso 49 U.S.C. § 24902(a)(4) (Secuon 703(1)(C) of tiie Railroad Revitalization and 
Regulatory Reform Act of 1976), which diStmgiMshes berween "commuter raU passenger" 
and "raU rapid ttansii." 
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ten Conrail line segments. NJT-8 at 6. Subsequently, NJT suted that it concluded tiiat it 

had adequate contracmal righis (presumably under tiie Transfer Agreemeni) for all tiie 

contemplated new services bul one. tiie South Jersey Light Rail Transit Project. As further 

evidence, in 1996, at tiie direction of tiie New Jersey Sute Senate, NJT smdied tiie feasibUiiy 

of insumting passenger service usmi, tiie existing Conrail line or right-of-way between 

Trenton and Camden. NJT identified thie'- options for tiie Soutii Jersey Project: electtified 

light rail, diesel light rail, and diesel multiple units ("DMU"). NJ Transit, 

Burlington-Gloucester Transit System. Special Smdy No. 2, Camden-Trenton Rail Corridor 

(June 1996) (included in Vol. 3).-* Tne light rail options are identified as "non-FRA 

Compliant" and tiie DMU option is idenufied as "FRA Compliant." Id., Table 1 at 10 In 

comparing tiie options, tiie report clearly suted tiiat tiie light rail options would require 

acquisition of operatmg righis whereas tiie DMU option could "[o]perate under existing 

NJT/ConraU Agreement." Id. NJT's reciution of its rights under tiie Transfer Agreemeni 

to operate new commuier serv ice at pages 6 and 7 of its Comments and Request for 

Condiiions is tiius very misleading as it suggests to tiie Board tiiat, if tiie Board granted tiie 

reque,sied condition, it would simply be tashionir.g tiic specific operating terms of existmg 

rights, not granting nghts where none existed at all. 

** What is missing from tiie smdy is an analysis of the option of consttucting a separate 
track for tiie light rail service wiihm tiie ConraU right-ofwav' The smdy concluded tiiat a 
.separate 3,4-mile long track would have to be constmcted for light rail operauons from 
Pavoma Yard in Camden to CP Hatch because freight operations on tiiat line are so heavy (a 
conclusion which was rejected in tiie operaiing plan NJT now offers), but did not analyze tiie 
feasibility of building separate track along tiie entire route. Theoretically, tiie separate track 
option appears to be the most compatible witii freight operations. Whetiier tius option is in 
fact feasible along tius line is not known, however, because NJT did not analyze it. 
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Fourth, even if tiie Project qualified as "commuter service" under tii" Transfer 

Agreement, pursuant to Section 2.04 of tiie Trackage Rights Agreement Be ween New Jersey 

Transit Corporation and tiie Consolidated Rail Corporation, dated October 1, 1984, NJ T's 

use of tiie Bordeniown Secondary "shall not unreasonably interfere witii ComaU's freight 

service." ConraU has stated, (Carey RVS at 7-10). and CSX (Orrison RVS at 141-44; 

Reistmp RVS at 16) and NS concur, tiiat the proposed Project would unreasonably interfere 

witii use of tiie Bordentown Secondary for freight operations. NJT essentially proposes to 

appropriate tiie exclusive use of the Conrail line, leaving only a late night "window" for 

freight operations. Id. Altiiough Mr. Russo does not reveal tiie proposed hours of the 

freight window in his Verified Sutemciit, tiie consulunt's smdy on whicl he relies states tiiat 

freighi operations would have to be curtailed to tiie [[ ]] period from [[ ]] p.m. to 

[[ ]] a.m. R.L. Banks & Associates, "Planning to Accommodate Freight Operations in 

Conjunction with tiie Soutiiem New Jersey Light Rail Transit System." d?ted June 16, 1997 

(tiie "Banks Smdy") (included in Vol, 3). 

The Bordentown Secondary is presently used by Conrail for local freight services, and 

u.nder tiie CSX and NS Operating Plans, it would continue to be used for local freight 

services. However, CSX and NS should not be deprived of the opportunity to develop new 

business in this area, an area tiiat has been served solely by Conrail for more than 20 years. 

Moreover, the Bordeniown Secondary could provide an altemative through route from 

Philadelphia to North Jersey in the event of an emergency closing of the main l.'nes." 

- If for any reason the Delair Bridge became inoperable, tiie Bordentown Secondary would 
be 'he only rail access route for all of South Jersey, 
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Altiiough CSX and NS have no present plans to upgrade tiie Bordeniown Secondary to main 

line standards, CSX and NS should not be deprived of tius potential use of this new line to 

which they are obuining access through the Transaction. 

Mr. Russo makes a valiant effor: to persuade the Board that existing freight 

operations can be accomplished withm the short freighi window. NJT-8, Russo VS at 5-13. 

However, assuming for the sake of argument tiiat Comail's customers would be willing lo 

accommodate switching during this narrow window in the middle of the night (which NJT 

has not asceruined) and that tiie scenario would otherwise acmally work under perfect 

conditions. Mr. Russo makes it clear lhat tiiere would be little if any tolerance for any 

deviation from perfect conditions, including tiie need to perform additional unscheduled 

service to freighi cusio.'ners. CSX and NS should not be saddled witii this service-limiting 

burden as they commenc" tiieir service to ConraU's customers in the Camden-Trenton 

corridor. 

The Banks Smdy reveals how tenuous NJT's plan is. The Banks Smdy (at I) 

acknowledges that [[ 

]] 

Tl.e follow ing passages from tiie Banks Smdy make clear just how challenging tius plan 

would be for CSX and NS: 

[[ 
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]] 

In addition, as noted above. NJT's 1996 Special Smdy No. 2 concluded that freight 

operations near Pavonia Yard were so heavy as to require a separate 3.4-mile-long track for 

the light rail service from the yard lo CP Hatch, The reason for rejection of this conclusion 

in -Mr, Russo's operating plan is nowhere explained in NJT's papers. A condition should not 

be imposed if it is not operationally feasible. 
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Moreover, a condition should not be miposed if it would unduly reduce tiie benefiis of 

tiie Transaciion. CSX ana NS have committed to unprove existmg freighi service and to 

work to mcrease freighi service. CSX and NS should not be depnved of the oppormnity to 

develop additional business between Camden and Trenton. Altiiough Mr. Russo sutes tiiat 

NJT "would be prepared lo offer accommodation for new freighi customers as the need 

arise s" (NJT-8, Russo VS al 10), it is far from clear tiiat any accommodation would be 

feasible. 

While NJT admits tiiat it lias no agreements witii Conrail regardmg tiie SJLRT. apart 

from some entry permits allowing NJT to enter tiie properry for investigative work (NJT-11 

at 7), NJT .suggests optimistically that it has "received mdicaiions from Conrail tiiat a 

reasonable accommodation, m light of tiie existing freight operation and tiie potential for 

fumre freight service on tiie luie, could be made." NJT-8, Russo VS at 5. As explained by 

R. Paul Carey of Conrail, however, .NJT has not yet proposed any operating plan to Conrail 

which meets ConraU's essential operatmg requirements. Carey RVS at 9 and Ex. 2. .NJT's 

suggestion tiiat CSX and NS are being unreasonable m faUmg to approve an operatmg plan 

accepubie to the curtent operator is thus without foundation in fact. 

Fifth, were tiie Board to agree to involve itself m tiiis matter, it would be miring itself 

m an intensely debaieu political issue witiiin New Jersey. This Project was a sigmficant 

issue in tiie recent elections m New Jersey mcluding the gubernatorial election. Many 

citizens question whetiier tiie hefty price of tiie project is justified by its benefits. NJT's 

1996 Special Smdy No. 2 estimated titie cost at $314 million, bul some newspaper articles 

have quoted tiie price at $450 mUIion. Reistmp RVS at 16-17 and Ex. 1. Altiiough NJT has 
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committed to spend about $42 million smdies for the Project, fundmg for the 

constmction. operation and mamienance of the Project has not yet been secured." 

CSX and NS are cognizant of the mvesonent NJT has made in smdies for the Project. 

CSX and NS would be willing to continue tiie discussions NJT is having with ConraU. 

Carey RVS at 10; Reisttiip RVS al 16 However, il appears that tiie most feasible options 

from tiic perspective of compatibility witii freight operations are operatmg conventional 

commuter rail service on the line or constmcting a separate track for light rail on the Conrail 

nght-of-way. NJT's request for a condition requinng cooperation on the light rail project as 

proposed, with ultim *e decision by the Board, should be denied for all of the reasons set 

forth above. 

E. Southeastem Fennsylvania Transportation 
Authoritv ('SEPTA ").-^ 

In its Comments and Request for CDndilions (unnumbered). SEPTA seeks to modify 

its Trackage Righis Agreemeni witii ConraU, dated October 1, 1990, m tittee material 

respects ana to unpose the redrafted "conttact" ^n CSX and NS, as successors to Conrail. 

Specifically. SEPTA requests tiie following amendments to its Trackage Righis Agreement; 

(1) tiiai tiie Board void Section 8.01(b). providing that eitiier party may termmate upon six 

montiis written notice, and replace it witii a new Section 8.01(b) providmg for a ten-year 

term: (2) tiiat the Board void the provision of Section 3.02(b) giving Corrail tiie right to 

"-IT sutes tiiat tiie Transporution Tmst Fund ("TTF") Autiiority " i ; . expected to adopt a 
handing and financmg plan for tiie project ui tiie fttsi quarter of 1998." Intertogatory 
Response, NJT-11 at 5. 

.A number of filmgs by Pennsylvama sute and local autiiorities and officials note the 
unportance of SEPTA to tiie PhUadelphia area. 
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assiume dispatching control of its own Trenton Line on sixty days written notice to SEPTA; 

and (3) tiiat the Board amend Exhibits 1 and 2 by including the Conrail Harrisbur? Line lo 

Reading and the Conrail Morrisville Line between Dale and Morrisville as properties used 

jointiy by SEPTA and ConraU. 

In support of these requested conditions. SEPTA asserts that the transition from 

ConraU to CSX and NS may result in implemenution difficulties and that changes in freighi 

traffic may be greater than projected in the Operating Plam. SFPTA Comments at 4-6. As 

evidence for implemenution difficulties, SEPTA points to tfie difficulties arising from the 

LTP/SP merger, SEPT.A provides no evidence in support of the suggestion that the CSX and 

NS Operating VicJis do not accurately project traffic volumes in the three years following 

Board approval. 

It requires no more lhan a suiement of the relief requested and the basis therefor to 

determine that SEPTA has not shown that the requested conditions are related to any 

potential harm caused by the Transaciion. SEPTA is attempting to use the fortuity of the 

Transaction to obUin terms more favorable ttia.i it was able to gain ihrough ami s-length 

negotiations with Conrail or. to date, in negotiations with CSX and NS. .Accordingly, the 

Board should deny SLPTA's requested conditions. 

Although CSX and NS oppose the imposition of the requested conditions. CSX and 

NS are commined to esubli.̂ nmg a long-term, mumally beneficial relauonship with SEPTA. 

Because CSX and NS (either individually or through tiie Comail Shared Asseis Operator) 

would operate over SEPTA-owned lines, and because SEPTA would continue to operate ovsr 

Conrail-owned lines, the parties have strong incenuve to .achieve a mumally beneficial 
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relationship. CSX and NS will succeed to. und honor. ConraU's obligauons under the 

Trackage Rights Agreement. Moreover, CSX and NS are willing lo discuss modifications to 

the .Agreement 

No basis has been presented tiiat could justify' Board intervention in tne arm's-length 

negotiations tiiat will define this relationship for ali the reasons set forth below and in 

Applicants' responses to sunUar requests by other passenger agencies for Board-imposed 

modifications to their contracts, 

1. The Term of the Agreement. 

Although Conrail and SEPTA each have the legal right under Secuon 8.01(b) to 

terminaie the Trackage Righis Agreemeni upon six months notice (SEPTA Comments, Ex. A 

at 42-43). as a practical matter neither is likely to invoke the right .is each needs some line,; 

of tiie otiier to operate. Reistmp RVS at 17-18. SEPTA'S suggestion that CSX and NS 

might be more likely than Con-aii to cause termination of the Agreemeni is not supported by 

the realities of the Transaciion, CSX and NS have informed SEPTA that they are not 

opposed in principle to replacing the termination provision with a fixed-term extension of the 

.Agreement, bul the slicking point to dale has been extension of the Agreement's provisions 

govemmg liability apportionment Carey RVS al 12-13; Reistmp RVS at 18-19. SEPTA 

seeks to have the Board decide this issue ihrough the term extension without even apprising 

tiie Board that liabUily is the issue it is deciding. 

SEPTA raises a legitunate concem about .safe integration of raihoad opierations 

(Comments at 5-7), but the Board has addressed this concern by requiring CSX and NS to 

submit Safely Integration Plans, which expressly add.ess SEPTA. SEPTA has not shown 

xn-39 

P-258 



how a leii-year term extension to its Trackage Rights Agreement would in any way promote 

safen during the transition. It is cerumly not a narrowly uilored remedy for the concern. 

2. Control of Dispatching on the Conrail 
Trenton Li.̂ e. 

Secuon 3.02(a) of the Trackage Rights Agreements provides that ConraU has the right 

to conttol dispatching on all Conrail-owned lines. SEPTA Comments, Ex. A at 6, 

Section 3.02(b), however, grants SEPTA the right lo conttol dispatching on two segments of 

ConraU's Trenton Line, subjeci lo Conrail's right to reclaim dispatching conttol upon 

sixty-days written notice: 

SEPTA shall exercise dispatching conttol of all trains on the Trenton Line (the 
former New York Short Line) from CP. Newtown Junction (M P. 6.2) lo 
Neshaminy (M.P. 21.1). and on the Trenton Line (the former New York 
Branch) from Neshaminy (M P. 21.1) tc Trent (M.P. 33.0), except tiiat 
Conrail, on sixty (60) days written notice, may assume such dispatching 
conttol. 

SEPTA requests that the Board, as a conduion to the approval of the Transaction, void 

Conrail's right to assume dispatching conttol on sixty days written notice, thus giving 

SEPTA a permanent right lo conttol dispaichmg on the Trenton Line. SEPTA has not 

provided any justification for this condition. 

Use of tile Trenton Line will be granted to CSX. Consistent with CSX's overall 

policy not to change the operaiing practice and mles on ConraU lines on Day One, CSX does 

not have any plans at present to exercise its right under Section J.02(b) to assume 

dispatching conuol. Reistmp RVS at 19. Even if CSX were to exercise this right sometime 

in the fumre. SEPTA s mterests would remain fully proiected. Section 3.02(a) of the 

Trackage Right Agreement provides that Conrail may not exercise its dispatching rights "in 
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a manner which would unreasonably interfere witii SEPTA's Trackage Righis." Moreover, 

Section 3.02(d) provides that "[t]he scheduling and movement of SEPT.A passenger trains 

shall take preference over all freight ttain movements." 

The CSX Operaiing Plan does not project any increase in freight traffic on the 

Trenton Lme segments over which SEPTA operates. See CSX/.NS-23, Vol. 6A al 177. 

SEP'I'A's request that it have permanent dispaichm.̂  control on the Trenton Lme tiius bears 

no conceivable relationship to any potential harm from the transaction,** Noubly, Conrail 

has recentiy rejected in no uncerum terms a request from SEPTA to sunender this unporunt 

right of ownership Carey RVS at 13, Simply suted, the Board's regulatory process is not 

the proper forum for SEPTA to seek a nght lhat it cannot obuin from Conrail a: \ that is 

wholly unrelated to the Transaction now before the Board, The Board does not ordmarily 

impose a condition that would put ils proponent in a better position than it occupied before 

the transaction. 

3. Proposed Li^ht Rail Service on the 
Harrisburg and Morrisville Lines. 

SEPT.A does not make a seriou'̂  effort to invoke the conditiomng authority of the 

Board with respect to the potential expansion of its service, but, because the proposal would 

so seriously iripair Applicants' freight operations, the proposal cannot go unanswered.*' 

SEPTA sutes ui its Comments at pages 7-8: 

** In saying this. CSX does not acknowledge that an mcrease in freighi traffic would justify 
SEPTA'S request. 

*" Use of these lines will be allocated to NS; CSX will have trackage rights over the 
Morrisville line. 
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SEPTA'S Proposal also recognizes the public inierest associated with 
tiie extension of ttansit serv ice into areas not cunently serviced by the 
commuter system, particularly the Schuylkill Valley area along ConraU's 
Hamsburg line and throughout parts of Chester, Montgomery and Bucks 
counties along the Momsville line. The mcorporation of these lines into an 
extended TrackajiC Rights Agreement would ensure tiiat SEPTA's plans for 
expansion into tiiese areas could occur w iihout dismption from the Proposed 
Transacuon. 

SEPTA reveals m Exhibit B to its Comments, an October 1, 1997 letter from Bernard 

Cohen to NS, CSX and Conrail (at 2), tiiat it is proposing a "non-railroad mode of passenger 

operations" - light rail, not commuter rail: 

Pursuan to the September 1. 1982 Transfer Agreemem. SEPT.A already has 
the nght to operate commuter rail operations on these lines, subject only lo an 
agreemeni on the use of such irackage nghts. SEPTA believes this provision 
would survive ihe Takeover. The proposal by SEPTA to use a different mode 
of operation is one tiiat is currentiy gaming favor around the nation because of 
tiie enormous cost savings of having a non-railroad mode of passenger 
operations. 

This is all tiiat SEPTA oners in support of a proposal tiiat would essentially result in the 

appropnalion ty SEFTA of two lme se -ments which are presently used for freighi service 

and which will continue to be needed for freight service.*' SEPTA asks for this 

exttaordinary re ief wiihout providmg even a shred of evidence tiiat this condition would not 

interfere witii the proposed freight operations over tiiis line.-̂ ' In Decision No. 33 at 3 

(Sept. 17, 1997), in response to notice by NJT and VRE tiiai tiiey intended to seek cerum 

operating nghts. the Board ordered NJT and \TIE "to submit evidence about the feasibility 

.As explained in connection with NJT's proposal for appropnauon of ConraU's 
Bordentown Secondary line, light rail and conventional rail cannot operate on tiie same ttack. 

" Use of tiiese lmes w ill be allocated lo NS; CSX will have uackage righis over tiie 
MorrisvUle line. 
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of their proposed orerations and whetiier they wUI interfere with freight operations over 

tiiese lines. " This direction plainly applies lo SEPTA as well even though il was not 

expressly directed at SEPT.A (as SEPTA did not clearly sute the relief it might seek m its 

Description of Responsive Application, filed Aug. 21, 1997). SEPTA's request for this 

condition accordmgly should be stricken. 

S.^TA's Comments and discovery responses reve?.l that SEPTA could not begm to 

meet its evidentiary burden. Its plans are at the most prelimmary suge - it has not yet made 

any determination as to what mode of transporution it would use or whether it would operate 

on tiie same track as the freight trains or on a different ttack. It does not appear that there is 

any funding for tiiese projects. Carey RVS at 13. Furthermore, it is not even clear that 

SEPTA has authority to seek rights over the 16 miles of the Harrisburg line that are in Berks 

County, as SEPTA has no sututory authority to operate in Berks County. Carey RVS at 14. 

In addition. SEPTA has not shown any relationship whatsoever between the 

Transaction and the proposal. 

Funhermore. as SEPTA seems to acknowledge in Mr. Cohen's letter of October 1, 

1997, the Transfer Agreement (included in Vol. 3) between Conrail and SEPTA executed 

under NERSA only granted irackage rights to SEPTA for commuter rail, not the 

"non-railroad mode of passenger operations" SEPTA now proposes." This Board simply 

has no role to play wiih respeci to light rail or other non-railroad modes of passenger 

operations. 

See the discussion of this point in NJT above. 
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But even if SEPTA does somehow have ttackage rights for tius light raU service. 

Section 3.02(f) of the Trackage Righis Agreement (.SEPTA Comments. Lx. A at 8) requires 

tiiat SEPTA'S expansion of its passenger service "not unreasonably mterfere witii ConraU's 

existing or planner̂  u.es of Conrail Rail Properties." As shown above, SEPTA has not made 

tills showing. Nor could SEPTA make tiiis showing. Accordmg to Paul Carey of ConraU, 

• tiie operation of such services upon tiie Conrail MomsvUle Line or Hanisburg Line (tiiese 

are botii viul main line arteries) could not be inttoduced witiiout undue and unreasonable 

interterence witii present and ftimre freight operauons. " Carey RVS at 13-14; Reismip RVS 

at 20. 

For all of tiiese reasons. SEPTA'S condition must be denied. Nevertiieless, NS would 

not foreclose discussions witii SEPTA about light rail service on a separate ttack witiun tiie 

rights-of-way ot tiie Harrisburg and Momsville lines, if presented witii feasible proposals for 

such operations. 

F. Northern \'irginia Transportation Commission and Potomac 
and Rappahannock Transportation Commission ("VRE"). 

In Its Comments and Request for Conditions (VRE-8 and VRE-9), VRE seeks 

"acquisition of operaiing nghts " over certam lmes presentiy owned by CSX. NS and Conrail. 

VRE-8 at 31-32. Based on tius characienzation of tiie relief it mtended to seek in its Petition 

for Clarification or Waiver (\TlE-5), filed on August 22. 1997, tiie Board ordered VRE "to 

submit evidence about tiie feasibility of [its] proposed operations and whetiier tiiey will 

mterfere witii freight operations over tiiese lmes." Decision No. 33 at 3 (Sept. 17, 1997). 

VRE has failed lo comply witii tiie Board's order, and has only submined evidence about 
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whether Applicants' freight operations will interfere with VRE's operauons." Accoraingly, 

VRE's Comments and Request for Conditions should be stricken. 

\TlE's request for "acquisition of operating righis" is perplexing, however, because it 

already has "operating righis" pursuant to its Operating/Access Agreements with CSX, NS 

and Conrail.Instead, it appears that VRE seeks to modify' its operating rights, as defmed 

in Its Operating/Access Agreements with CSX and NS, in numerous material respects and to 

mipose tiie redrafted "conttacts" on CSX and NS. VRE also asks tiie Board to lermLnate the 

currentiy effective Operatmg Access Agreement between VRE and Conrail with respeci to 

the line segment between RO interloci.mg in Arlington. Virginia and the Virginia Avenue 

inierlockmg in Washington. D.C. and to apply the terms of tiie redrafted "contract" with 

CSX to that line segment. In suppon of these requested conditions. VRE asserts that there 

are numerous provisions of its agreements witii CSX, .NS and Conrail tiiat it has never liked. 

In response to Applicants' interrogatory, \'RE admined that it "is wiihout informauon 
enabling it to identify delays to freight trains caused by interference from VRE or otiier 
passenger trains." Interrogatory' Response. VRE-10 at 9, 

" Operating/Access Agreement Between CSX Trarspoiution. Inc. and Northem Virgmia 
Transporution Commission and Potomac and Rappahannock Transportation Commission 
Conceming Commuter Rail Service, dated January 10. 1995. effecuve ihrough June 30, 
1999. 

Operating Access Agreement Between Norfolk Souihem Railway Company and Northem 
Virguiia Traasporuuon Commission and Potomac and Rappahamiock Transporution 
Commission, dated July 12. 1996. effective ihrough July 15. 1998. 

Operating Access Agreement Between Consolidated RaU Corporation and Northem 
Virginia Transporution Commission and Potomac and Rappahannock Transportation 
Commission Concfiirjiig Commuter Rail Sen ice. dated December 1. 1989. renewed 
December 1, 1997, effec.'ve ihrough December 1, 1998, 
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does not presentiy like, and, if freight ttaffic mcreases as projected m tiie Application on the 

CSX. NS and Conrail lines over which \TIE operates, will like even less. 

1. VHE's Co.-̂ ditions Are the Proper Subject 
nf^Private Contractual Negotiation. 

VHE's requested condiuons should be denied. Amendment of VRE's agreements witii 

CSX, NS and Conrail is tiie proper subject of private contt-acmal negotiation, not a request 

for conduions. The conditions VKE seeks are not fairly related to any possible harm to VRE 

from tiie Transaction. Even if tiie Board accepted VRE's claim tiiat tiie proposed increases 

in freight ttaffic on tiie routes over which 'VRE operates might cause increased delay to 

VRE's trains, the relief VRE seeks is not nartowly uilored to address tiiat harm. Condiiions 

which would effect sweepmg changes in tiie sttoicmre or practices of tiie raUroad industty 

should not be imposed. VRE's rank opportunism, if indulged, would upset tiie careftil 

balancing of interests beiween freight railroads and commuier agencies achieved tiu-ough 

ann's-lengtii negotiations, not just in northem Virgiraa. but tittoughout tiie countty as well. 

CSX. NS and otiier freighi railroads would be ill-disposed to renew tiieh existing conttacis 

witii commuter agencies, to agree to service extensions to new routes, or to enter uito 

conttacts witii additional commuier agencies, for fear tiiai tiie fortuity of Board review of a 

conttol ttansaction would result in tiie voidmg of important conuacmal protections necessary 

to conduct tiieir freight busmesses safely and efficientiy. 

VRE commenced providmg commuter raU service in nortiiem Virginia and tiie 

Disttict of Columbia in tiie summer of 1992 over lmes of CSX, NS and ConraU. "VRE 

bemoans tiie fact tiiat CSX, NS and ConraU were reluctant hosts, and accordmgly drove a 

hard bargain in negotiating conttacttial provisions tiiat would protect tiieir freighi operauons 
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agamst interference from the new commutei operation. 'VTi:-8 at 6. It is plain that VRE 

does not lUce the conttacts it executed with CSX. NS and Conrail. and wishes that it had 

been able to strike a more favorable bargam. Il is equally plam. however, that this Board 

should not exercise its conditiomng authority' in the unprecedented maimer sought by VRE: 

it should not allow XHE to renege on its lawful conttacts and should not unilaterally mipose 

on CSX, NS and Conrail new "com-acLs" more to VRE's lUdng. 

2. The Conditions Requested by VRE Are .Not Fairly 
Related to Anv Harm Caused bv the Transaction. 

VRE attempts to esublish the required causal nexus witii tiie Transaction by claunmg 

that its request for a wholesale redrafting of its Operating/Access Agreements with CSX and 

NS is prompted by concems about inadequate capacity caused by the Transaciion. VRE-8 al 

7-8. 

Bul adequate capacity for passenger operations on the CSX RF&P Subdivision 

between .Alexandna and Fredencksburg was a concem from the outset. CSX's cument 

Operaiing Access Agreemeni witii VRE (included in Vol. 3) makes it clear that concems 

about capacity for passenger operations are not caused by the Transaciion: 

F. However, all parties acknowledge that the fmite capacity of the 
Railroad s RF&P subdivision (particularly witiim ti^e Corridor) presents a 
challenge to the concuneni operauon of freighi. commuier. snd u-.iercity 
passenger raU services. The Railroad has mformed tiie Commissions tiiat, in 
die Railroad's judgment. Railroad's ability to operate its freighi service on its 
raUroad lmes is consuained by exi'.tmg passenger raU service witiiin the 
Corridor. ...id tiiat the ability of tiie Commissions to provide reliable, on-time 
service within the Comdor is i.npaired by the finite capacity of tiie Railroad's 
RF&P Subdivision, In essence, tiie Rai'road believes tiiai it will not be 
possible to accommodate fumre growth of passenger service on ils exisiitg 
system and that a new course must be chartered. 
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Explanatory Sutemem, para. H. As explamed below, however, tiiere is sufficiem capacity 

on tiie line to increase freight traffic by sever ttauis p»er day on tiie 

Fredencksburg-Alexandria line segment and by eleven trams per day on tiie 

Alexandna-Virgima Avenue line segment as predicted in tiie CSX Operatmg Plan (CSX/NS-

20, Vol. 3A at 438. 448) witiiout adversely impacting passenger operations. 

VRE's capacity concerns witii respect to tiie Alexandria to Manassas lme are even 

more obviously unfounded. This line has excess capacity; it is double uack and ttain 

movements are govemed by cennaUzed ttaffic conttol ("CTC"). The NS Operaiing Plan 

projects an increase of only 1.8 trains per day (for a toul of oniy 9.6 ttains per day) on tiie 

Alexandria to Manassas lme. CSX/NS-20, Vol. 3B al 464. Altiiough tiiere will be modesi 

changes in freight operations on tiiis lme. NS anticipates that tiiese changes will not adversely 

impaci passenger services due to ample capacity on tiie line." 

Accordingly, tiie conditions sought by VRE should be denied because tiiey are 

designed not to address any hartn from tiie Transaciion. but to put VRE in a better position 

tiian it would have enjoyed absent the Transaciion. 

3. VRE's Factual Presentation is Misleading 
or Erroneous in Manv Respects. 

Even if "VRE's iiiany of complaints about ils existing service problems on CSX were 

accurate, it would show only tiiat VRE is impertnissibly anempting to use tiie Transaction to 

fix an existing simation (VRE-8 at 20-28). However, CSX does not agree tiiat tiie 

" As VRE readily acknowledges, NS has worked witii \KE to resolve problems as tiiey 
have arisen \TlE-8 at 17. NS is committed to continumg tiiese efforts so as to assure tiiat 
its freight operations do not interfere witii VTlE's ability to provide reliable commuter 
services. 
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complaints roout its service are warranted, CSX has always attempted to provide quality 

service to VRE. In tiie past. VRE has appreciated tius effort, and has been willmg to sute 

ils appreciation in writing. Reistmp RVS Ex. 2. The more significant enors in VRE's 

submission are addressed below . 

First, 'VRE erroneously assumes that capacity on the CSX line is consttained by 

freight ttaffic. when m fact il is constrained by passenger traffic. An addiuonal freight train 

does not "consume" tiie same amount of capacity as an additional passenger tram. The 

RF&P line from Fredencksburg to Alexandria is double track (except for the bridge at 

Quantico) witii CTC bi-dhectic nal signalling. There would be no question tiiat tiiis line 

would have more tiian adequate capacity if all tiie irauis expecied to operate over the line 

post-Transaction were ireight trains. This is because freight trains operate throughoui the 

day and night. Capacity consttamis exist because 30 (12 VRE and 18 Amtrak) of tiie 46 

trains presently on the line are passenger trains, most of which operate within the moming 

and evemng msh hours. CSX is proposing to increase its freight service over the line from 

16 trains to 23 trams. See CSX/NS-23, Vol. 6A at 180. Even witii this increase, tiiere will 

still be more passenger ttams on the line tiian freight trains.̂ " Reistmp RVS at 21-22. 

Interterence from otiier passenger trains is a bigger problem to X̂ RE tiian interference 

from freight trauis. This can be seen on the stting luie cliarts m John Orrison's Rebuttal 

The number of passenger trams on the Alexandria to Richmond line segment was suted to 
be 22 in tiie Operatmg Plan spreadsheet, which reflects 1995 base counts. .As Amttak and 
\HE use present train counts ui iheh discussion, we do so as well for purposes of this 
response. 
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^'enfied Suiement (al 135 and Figure JWO-18) The Amttak and VTIE ttams are 

concenttated in the moming and evenmg msh hours, whereas the freight uauis largely 

operate outside those periods \'RE delays are more pronounced during the evening msh 

hour when there is heavier Amttak traffic than during the moming msh hour when Amttak 

traffic is lighter. Amtrak ttains have dispatching priority over both VRE and CSX trains 

under federal law. 49 U.S.C. § 24308(c). Anotiier significam problem is tiiat Amttak's Auto 

Train blocks one of the two main lines at Ixirton. Virginia for about 20-30 mmuies each 

aftemoon. altiiough tiie delay can last for up to an hour when Amuak has difficulty coupling 

segments of tiie ttain. Reistmp RVS at 22. 

The analysis of Charles H. Banks presented by VRE also shows this to be tiie case. 

VRE-8, Banks VS. Although CSX questions many of the assumptions that underiie his 

calculations, raking his own numbers at face value, Mr. Banks reports in Tables 5 and 6 

(Banks VS at 15A, 15B) tiiat, during a 16-montii period, 75 Fredericksburg-line VRE ttains 

were delayed by interference from freight uains and 61 Fredericksburg-line \KE trains were 

delayed by interference from other passenger trauis, and tiiai 51 Manassas-line VRE trains 

were delavea by mterference from freighi ttauis and 88 Manassas-line VRE ttains were 

delaved by interference from otiier passenger trains, for a toul of 126 VTRE trains delayed by 

mterterence from freight ttains and 149 \TIE trams delayed by interference from otiier 

passenger trains. Reisimp RVS al 22-23. 

The Stting line charts presented by Charles H. Banks (\TlE-8, Banks VS at 4A. 4B) are 
misleading in tiiat tiiey show trains gomg in botii du-eciions on tiie .same chan. even tiiough 
tiie lme is double uack. Reistmp RVS at 22 n.7. 
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Second, \'R£ oversutes the delays to its commuier trains c;.used by CSX. CSX 

undersunds \TlE's aispleasure at the significant delays caused by the derailment in Rosslyn. 

'̂irgmia on July 8, 1997. but tiiat unfortunate incident should not be allowed lo dicion tiie 

overall record. A significant part of the fees \TIE pays to CSX is directly tied to 

pertbrmance guarantees. The Agreement sets forth how on-time pertbrmance is calculated. 

It does not include delays not attribuuble to CSX, including delays attribuuble to Amttak 

intercity operations, delays attribuuble to VRE's operator (Amtrak Commuter),'" trauis 

delivered late lo CSX, and mechamcal failure of VRE's equipment."' Using the conttact 

measure, \'RE has enjoyed very good on-time performance on CSX. Contract performance 

for 1996 was 94%. Conttact performance for 1997 until the derailment Ui July was 95%. 

Pertbrmance since the track was restored on August 20 has been mnning at 97%. Reistmp 

KVS at 23. 

CSX could have declared the derailment a force majeure dismption and terminated all 

VRE service, but CSX complied witii VRE's request to contmue service as best it could. In 

addition, at VHE's request, the interlocker where the accident occurred was not just repaired, 

but upgraded with high-speed mmou-s. which upgrading extended the time to recover from 

the accident. Moreo -er, CSX suggested that maimenance work underway near 

FredencksDurg be suspended after tiie accident so as not to compound the delay to VRE 

.Amtrak Commuter operates Vi'vE under contract with the Northem Virgirua 
Transporution Commission and the Potomac and Rappahannock Transportation Commission. 

VRE also appears to be counting as "delayed" ttams lhat miss their ainval time as 
published in VTlE's public schedules, but are on lune accordmg to the miming limes agreed 
to m tiie Operatmg/Access Agreement. 
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trams, but VRE declmed tiie suggestion. It is not sporting of 'VRE to now include tiiis 

summer period .n the on-lune performance figures it cites to support the impo'?ilion of 

conditions on CSX. Reisuiip RVS at 23-24. 

Third, VRE's prediction that its on-time performance will drop to 81.1 percent alter 

tiie Transaction is highly suspect. When properly analyzed it is seen tiiai tiie moderate 

increase in the number of freighi trains will not adversely affeci \Tl£'s on-time pertormance. 

Indeed, tiie miprovements contemplated in tiie CSX Operating Plan will lUcely have a 

beneficial affeci on VRE's pertbrmance, Reisttup RVS at 24. 

The Board should surt with a reasonable number for current on-time performance 

- 95% or thereabouts. It should then look at tiie schedules of the CSX ttams proposed in 

the Operaiing Plan, taking into account the fact tiiat the line is double track. As explamed in 

tiie Rebutul Venfied Sutement of John Orrison, tius analysis shows tiiat tiiere will not be 

mterference. The Board should also take mto accouni tiie effeci of tiie recent improvements 

to tiie lme, some ftinded by CSX and some funded by VHE. and tiie additional unprovemenis 

planned for the line. 

CSX his completed several capiul unprovement projects on portions of tiie 

Fredericksburg lme and is contmumg to improve tiie remaming portions. These projects, 

funded enihely by CSX, mclude: 1) replacmg rail and lies, 2) unprovmg tiie ballast 

shoulder. 3) upgrading relays to modem microprocessors; and 4) msulling CTC bidhectional 

signallmg. In addition, CSX has rebuilt tiie ttack tiu-ough tiie old Potomac Yard in 

Alexandria, includmg a tiurd track over portions of tiie segment; the funding for tiiis project 

was shared by CSX. VRE and otiiers. Reisttup RVS at 24. 
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One important improvement CSX has plaimed and will fund is the clearance and track 

upgrade of the Virginia Avenue Turmel in the District of Columbia. The lurmel project will 

permit ttack speed to increase from the presem 10 mph to 25 mph or more, allowing freight 

trains to travel much more quickly over the line segments used by VRE. Orrison RVS at 

140, TTie increase i:i freighi speeds w ill effectively increase the capacity of the line and 

alleviate a potential source of delays lo VRE ttains. The proposed unprovement of the 

Vu-ginia Avenue Tunnel is recognized by Amtrak and the FRA as having "a positive effect 

on passenger tram pertbrmance soutii of Washmgton. " The Northeast Comdo. 

Transportation Plan, Report to Congress September 1997, Washington-Richmond Supplement 

Draft Report at V-7 (included in Volume 3). CSX will make every effort to plan its 

reconstmction of the Virginia Avenue Tunnel so that it will not interfere with freight and 

passenger service. If it mms out lhat some delays are unavoidable, CSX will work with 

VRE to minimize the delays.̂ ' Reistmp RVS ai 25. 

Otiier projects are also planned. CSX plans to constmct a siding at Lorton which will 

allow Amttak's Auto Train to be comiected witiiout blocking a main track. This project, 

which is in the engineering phase, will be publicly funded. Funher modemizaiion of 

\'RE Ukes CSX to usk for deanng the Virginia Avenue Tunne! for auiomotive freight at 
the expense of potential temporary delays to its passengers during constmction. VRE-8 at 
28. VHE is short-sighted when it complauis about delays during constmction in light of the 
long-term benefits of the project to its service \'RE also crilicces CSX for not having 
completed a formal smdy of potential shon-term delays to VRE during constmction. Bul 
\'RE admits that it conducted no smdies of delays to freight or passenger trams during 
constmction of the improvements discussed at page 7 of the verified suiement of Mr. 
Maclsaac, Intertogatory Response, VRE-10 at 9 and 10, Rather, \TIE will adapt its 
schedules as necessary' and then mform its nders so that they can plan accordmgly. 
Intenogatory Response, XTIE 10 at 11. CSX will do the same, 
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inierlockmgs is planned to be accomplished witii mixed CSX/public ftmding. VRE is also 

commencing design of tiie expansion of tiie bridge at Quantico to accommodate a second 

uack."' Id. 

Fourtii, CSX takes issue witii tiie complamts about its management. Witii all due 

respect, CSX believes tiiat tiiese complaints are based largely on misundersundmgs about raU 

operations. VRE is a very different organization from Amttal. Metta. NJT. and SEPTA, 

VRE was only created m tiie late 1980s and did not begm commuier service umil 1992. It 

does not own any of its own rail lines. The commuter service provided by VRE is operated 

by Amtt-ak Conmiuier under contt-act witii VRE. Its ndership is small compared to that of 

tiie otiier commurer agencies. VRE is managed by persons who have business experience 

primarily, ratiier tinan raUroading experience. VRE acknowledges ihat "VRE personnel's 

pnmary responsibility is to manage conttacts for tiie operaiioi of VRE's commuier rail 

service. . . VRE relies upon its conttaciors to provide all expertise necessary for proper 

operation of tiie commuier rail service." Intenogatory Response, \TIE-10 a! 8. For 

example, no employee of \'RE is qualified in CSX, NS and/or NORAC operating mles. Id-

CSX believes tiiat tins lack of experti'e m railroad . ̂ rations comnbuies to 

misundersundmgs about tiie cause cf problems. To tiie extern tiiai VRE complains tiiai CSX 

In addition, tiie Transaction will lUcely benefit VRE in two otiier respects. Fhsl, tiie CSX 
Operatin- Plan presented in tiie Application will assist CSX to meet its goal of operating a 
scheduled railroad. Bv adhenng to schedules, uain operations, botii freight and passenger, 
will be unproved. Omson RVS at 140. Second, dispatching of tiie lme segmem from RO 
interlocking in Arlington. VA to tiie Virginia Avenue imerlocking in Washington. D.C. is 
now controlled by Comail After tiie Transaction, dispatclung conttol would be transfert-ed 
to CSX. \TlE's Fredencksburg-line trams would tiius be under tiie conttol of one dispatcher 
for tiie enure unp and .Manassas-line ttains would be under tiie conttol of two ratiier tiian 
tiiree dispatchers. Reisttup RVS at 25-26 n.iO. 
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has not in tiie cast had a representative close by who communicates regularly wiih it and can 

respond quickly to problems as they arise, Paul Reisimp, CSX Vice President - Passenger 

Integration is based in Washmgton. D.C. and will faciliute commurucations with VRE. 

Reisttup RVS at 26. 

Fifth. \TIE boldly suggests tiiat CSX should not increase tiie number of freighi uains 

on tilt ilichmono to Washington line because tiier.^ are a lot of passenger trains on the lme, 

and because passenger ttains serve tiie public interest better than freight trains (never mind 

who owns tiie line). VRF.-8 at 28. Bul VRE does noi suggest which lme CSX should use 

instead, for good reason. There is no satisfactory altimative route. That is where the 

freighi wants to go. 

The CSX Operaiing Plan explains why tiiere will be an mcrease in ttaffic on the 

Atiantic Coast Service Route, which includes tiie Fredericksburg to Virg-nia Avenue lme 

segment. CSX/NS-20. Vol. 3A at 132-33. There are two principal reasons. Fust, the new 

ability to piovide smgle-line service with fewer intermediate switches between the Southeast 

and the .Northeast w ill result in a significani diversion of freighi to rail from tmcks currentiy 

moving over tiie heavily congested 1-81, 1-85 and 1-95 comdors. This diversion causes a net 

reduction in air emissions and contributes to the safety of high" a_> users. The second reason 

for the increase in freight traffic is tiiat tiie clearance of the Virginia Avenue Tunnel will 

allow multi-level auto racks to ttavel down the Atlantic Coast Service Route from 

northeaste.n assembly plants to soutiieastera markets raiher tiian travellmg through Cleveland 

and Cmcmnau, a route 655 miles longer. This shorter routing is not only economically 

efficient, but environmenu'ly beneficial. 
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One could ask just as readily why VRE chose to conduct its passenger operations over 

a route witii substantial freight ttaffic. Presumably, it is because tiiat is where tiie people 

want to go. VRE's submission is like tiiat of a cowbird - which lays its eggs in tiie nests of 

birds c f otiier species, who duiiftiUy hatch tiie eggs and nurture tiie cowbird nestiuigs, only 

to have tiie cowbirds push tiie host's own eggs out of the nests, 

Sixtii. VRE clauns tiiat "[djuring tiie mamienance season, CSX gives linle or no 

regard to tiie operatmg schedule of VRE," and tiien sutes tiie numbers of ttams delayed 

during tiie exttaordinary period of tiie Rosslyn derailmem, \TlE-8 at 26. Tius claun is false 

and demoasuates VRE's lack of appreciation for CSX's efforts to accommodate it. 

Mamienance work on tius line is regularly done at night to accommodate VRE and Amttak 

operations, even tiiough tiie Operaiuig/Access Agreemem permits mamienance work to be 

pertbnned dunng tiie day, and indeed expressly sutes (Section 2.10) tiiat mamienance work 

"will occasionally result in delays or cancellations of operations of tiie commuter rail 

passenger service." On all otiier CSX lmes. CSX pertbrtns m.ainienance work during tiie 

davtime and curfews all ttaffic. The schedule for major maintenance work on tiie line has 

been set for 1998 and CSX will contmue to perform tius maintenance at night. Reisttup 

RVS at 26-27. 

Seventii, CSX must lake issue wi'h ^TlE's charge tiiat CSX is responsible for its 

ridership decimes. Ridership declmed sigmficantiy from mid-1996 to mid-1997 befjre tiie 

Rosslyn deraihnem on July 8 - from an average of 7,656 boardmgs a day m Fiscal Year 

1996 (VRE's fiscal year is from July tiu-ough June (VTlE-8 at 21)) to an average of 7,154 

boardmgs a day in Fiscal Year 1997. \HE-8, Isaac/Taube VS. An. 4. This declme 
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occurred when on-time performance was very good by any reasonable standard - an average 

of 90.1% (VRE-8. Roberts VS. A'rt. 2). including delays not caused by CSX. VRE admined 

in ils response to Applicantt' intenogatory tiiai the opening of tiie new HOV lanes on 1-95 

and decline in employment in Crysul City. Virgmia contributed to tiie decluie in ridership 

during tills period Intenogatory Response. VRE-10 al 5. Otiier factors tiiat have been cited 

as reasons for tiie drop-off are VRE's high fares and high parkmg costs. This spring, 

Stephen Roberts. VRE's Director of Operations, explained tiie ndership decline as follows: 

"The reason our numbers are less tiian tiiey were a year ago is because people are making 

good decisions. It's cheaper to drive tiian take VRE. Bul tiiat won't last forever." 

"N'irgmia RaUway, a Service Thai's Losing Steam; Fare Cut Considered as Ridership 

Plunge:;," Washington Post (April 27. 1997) Reisttup RVS, Ex. 3. 

4. The Real Dispute is Funding for 
Infrastructure Improvements. 

Despite VRE's overreaching in its Comments and Request for Condiiions. however, 

CSX is cor.imined to work with VRE in good faith. 

The crux of tiie dispute is ftmding for mfrasttiicture improvements required to support 

passenger operations. CSX acquu-ed tiie RF&P line in 1991 and has been making 

improvements smce tiien. As unprovements have been made, delays have decreased. "VRE 

is attempting to shift funding for additional line improvements needed for its passenger 

service to CSX. .Numerous miprovements to increase tiie capacity of tiie line for passenger 

service are contemplated in tiie conttact between CSX and VRE. The only difficulty for 

NUE is tiiat V R f conttact requu-es VHE to fund tiiem. whereas VHE, not surprismgly, 

would like tiie Board to make CSX fund tiiera. "VRE is askmg tiie Board to mandate a 
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subsidy froir CSX and to insulate 'VRE from markei forces. It is not unfair to require 'VRE 

to fund improvements to the CSX line, as it agreed lo do in its contract, because it is VRE's 

own trains that are creating capacity consttamis. 

The funding of VRE has beei a matter of some conttoversy within tbe Sute of 

Vu-ginia smce VRE was first proposed. Although VRE bas many supporters, .loubly its 

approximately 4,000 riders, many others question whether the govemment subsidy to VRE is 

the best use of the money. Reistmp RVS. Ex. 3. The Board should leave the resolution of 

the appropriate use of sute and local budgets 'o the appropriate auihorit es m Virginia, aud 

should leave the negotiation of funding for infrastmcmre improvements to CSX and VRE. 

Nothuig about this Transaction rcquu-es the Board to take on a new role as arbiter of the 

appropriate level of public and private financing for commuter rail service. 

CSX and .NS have worked and will continue to work witii VRE management to 

provide a quality commuter service for northem Virginia. 'VRE has had access to CSX and 

NS senior management. VRE has been mvolved in planning unprovemenis that CSX has 

undertakei., CSX has offered VRE a ten-year extension to the Operating/Access Agreement 

to enable VRE to obuin long-term funding from bonding sources. NS has offered a 

five-year extension of its Operating/Access Agreement to 2002. CSX has also pledged to 

continue discussions on contractual amendments VRE desires, most noubly a program of 

incremenul mfrasttucmre improvements ar 1 service expansions. NS is also commined to 

continue discussions on conttacmal amendments VRE desu-es. The Board has no basis for 

intervening in these private negotiations. 
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G. Other Parties with an Interest in Passenger Issues. 

1. American Public Transit Association (APTA). 

The Amencan Public Transit Associauon (APTA), claims that the Board should 

impose proceduies for resolution of fumre disputes berween passenger and freighi raUroads. 

as well as condiiions that will assure commuter agencies that fumre plans for expanded 

service will be accommodated.** Letter from WiUiam Millar to Secretary Williams 

(unnumbered). .APTA makes broad, incomect and unsupported assertions about the 

relationship between freight and commuter railroads in general ' APTA clauns that ttic 

curtent relationship between commuier and freighi railroads is unequal, and is concerned lhat 

the Transaction MHI pcrpemate Lie er.istmg relationship. According to APTA, the Board 

should use the proposed Transaciion as an oppormnity to promote cooperation between CSX 

and NS and commuter rail entities. 

APTA's request for conditions should be denied. APTA's requests are an attempt to 

alter the relauonship between commuter and freight railroads — a relationship that existed 

In regard to accommodation of passenger operations. APTA refers to proposed expansions 
by NJT and SEPTA. These proposals are addressed above in Section XI, Subsections D and 
E respectively. 

.APTA's greatest concem about the proposed ttansaction is its impaci on commuter 
raUroads' abUity to access railroad rights-of-way in theu- service area. AFTA claims that 
"whUe some commuter raUroads own their own ROW and receive rents from freighi 
railroads for the right to operate over commuter lines to reach freight customers and 
terminals, many more make rent payments to freighi railroads for the right to operate over 
freight lines m providmg commuter rail service," APTA Comments at 3. In the territory in 
which Conrail operates this is not tme. For example, SEPTA, Meuo-North and NJT all 
own lines over which freight railroads operate and pay user fees. In addition, very few 
heavily used freighi lmes in tiiat territory are used by commuier railroads. More often, there 
are separate tracks for commuter and freighi operations. Mohan RVS at 59-61. 
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well-before tiie proposed Transaciion. APTA has not shown that the proposed Transaction 

will cause any harm to commuter services. Furthermore, dispute resolution and access issues 

are, and should be. the subjeci of commercirl negoiiaiioas. not Board mterveniion. 

Passenger and freight railroads negotiaie in good faitii and at arm's-length lo arrive at 

contracmal terms that are accepubie to each rctiarding such maners. These contracmal terms 

define the business relationship between commuter and freighi railroads and provide agreed-

upon remedies for any disputes that arise as a result of that on-going relationship. There is 

no reason for the Board lo unpose condiiions that would alter those relationships or the 

conttacis underlying them. 

For the foregomg reasons. APTA's request should be denied. 

2. Empire State Passengers Association (ESPA). 

The Empire Sute Passengers Association ("ESPA") is "an unincorporated association 

of volunteers dedicated to improving cind expanding Amtrak. mass transit, and bus service in 

New York Sute." ESPA-1 at 1. ESPA seeks a number of conditions assenedly designed to 

protect and expand Amtrak's operations in New York Sute. ESPA sê ks Board oversight 

relating to Am.nak's on-iune performance, and seeks enforced cooperation from CSX on 

increasmg Amtrak train speed on the Emphe Corridor (from New York City to Albany, 

Buffalo and .Niagara Falls). ESP.A's requested conditions are similar, altiiough not idenucal. 

to those requested by Amuak. For all the reason̂  cured above in response to Amtrak's 

request for simUar condiuons, these requests should be denied. 

In addition. ESPA seeks two condiiions which were not requested by Am-trak, and 

which appear to be inconsistent witii Amtrak's own plans. Fttsi, ESPA asks that the Board 
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require CSX to cooperate witii respect to "additional frequencies and/or tiie flexibility to add 

additional seasonal, weekend, or special traias" on the Empire Comdor. ESPA-3 at 3. This 

condition is unrelated to the Transaction. In addhion, federal law already provides Amtrak 

with the right to apply to the FRA for an order requirin,i CSX to allow the additional trains 

if CSX were to reftise to do so. 49 U.S.C. § 24308(e), i9 C.F.R. Part 200 (1997). 

Furthermore. Amttak has suted that " it has no current plans for the addition of 

regularly-scheduled ttains" on that luie. Intenogatory Response. NRPC-8 at 5. 

Second, ESPA asks that the Board require CSX to cooperate wiih respeci to additional 

Amttak sution stops at Dunkirk and Lyons. In response to CSX's intenogatories, Amtrak 

explained tiiai il had no such plans to add s::?»ir > stops at Dunkirk and Lyons and had no 

smdies or analyses conceming any such plans. Interrogatory Response. NRPC-8 at 6. 

ESPA's condition should be rejected as unrelated to the Transaciion, based on speculation, 

and not consisteni with the plans of Amtrak,'" 

3. Enviroiimental Law & Policv Center. 

The Environmental I^w & Policy Center of the Midwest, a nonprofit environmenul 

advocacy organization based in Chicago, envisions a regional, high-speed rail network to 

provide passenger service beiween major midwest cities, and urges tiie Board to be mmdful 

of the needs of raU passengers, letter from Kevin Bmbaker to Secreury Williams 

(unnumbered). A deuiled response is not required. The Center raises a number of issues 

Board involvement in the decision whether to add .Amttak sution stops would require tiie 
Board to review ridership studies, engmeering feasibUity smdies and the like. Dunkirk, for 
example, is on the route of only one Amttak tram - the Lakeshore Limited between Chicago 
and New \'ork. Both the eastbound and westbound Lakeshore Limited pass through Dunkirk 
at about 4 a.m. each morning. 
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which are adequately addressed in respop.ses lo other commeniers. One requested condition 

not sought by any other commenier - to iransfer Amttak's righis of access to sute 

departments of transporution or any other party designated bv /Vmtrak in the event lhat 

Amtrak is not in a position to contmue to use them - is beyond the authority of tiie Board. 

4. Entities with an Interest in MARC. 

Two citizens groups in the Baltunore area - the Baltimore Area Transit Association 

(Official Response of tiie Baltunore Area Transit Association, dated October 15, 1997) and 

tiie Citizens Advisory Committee of the Mettopoliun Pianiung Organization for the 

Ballimore Region̂ ^ (Position of the Citizens Advisory Comminee (unnumbered)) - and the 

West Virginia Sute Rail Authority** have expressed concem that the Transaciion not 

adversely affeci MARC. This concem wa3, of course, shared by MARC and tiie Sute of 

Maryland and was an important issue in the negotiations which resulteu this fall in tiie 

execution of a new agreement between CSX and the Maryland Mass Transit Administration 

for tiie contmued operation of .MARC and which resulted in the support of tiie Sute of 

Mary land for the Transaciion (MDOT-2). The Board may be confident tiiat MARC and tiie 

Sute ot Mary land adequately protected theh own mterests. Cerumly nothing in the 

*- The Citizens Advisory Comminee also expresses concem about Amtrak service on the 
NEC. As explained in the response to Amtrak. Amtrak is well able to protect passenger 
service on tiie NEC wiihout mterveniion by the Board. 

It appears tiiat the comments of WVRSA may have been rescmded. A letter from the 
Govemor of West Virginia (Vol. 3) to tiie Board expresses tiie support of tiie Sute for tiie 
Transaction witiiout qualification and appears to indicate tiiat the comments of the WVRSA 
are no longer in effect. In any event, the arguments do not afford any basis for action on the 
part of the Board. 
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submissions provides any ba.;is for believing that the Board should second-guess MARC and 

the Sute of Maryland on this matter. 

5. National Association of Raiiroad Passengers. 

Ross B. Capon, the Executive Director of the Nauonal Association of RaUroad 

Passengers, a membership organization that works to promote raU passenger service, 

submined a verified sutement covering a broad array of issues. Verified Sutement of 

Ross B. Capon (unnumbered). Mr. Capon criticizes CSX for a number of asserted faUings 

to promote rail passenger service. For example, he criticizes CSX for the agreemeni it just 

executed wiih MARC, even though MARC, and the Govemor r f Maryland, were quite 

pleased with the agreement, which includes new passenger service to Frederick. See Letter 

of Govemor Partis N. Glendenning in support of the iransaction, MDOT-2. 

Mr. Capon also expresses solicimde for tiie health of the Canadian Pacific. Mr. 

Capon need not be concemed as the Canadian Pacific has protected its own interest in this 

matter by reaching accommodations with CSX and NS. 

Finally, .Mr. Capon expresses concem about tiie effect of mcreased freight traffic on 

certain existing and potential Amtrak lines. With respect to Amttak's existing routes, this 

issue was addressed above in response to Amtrak's Comments and Request for Conditions. 

With respeci to potential new routes, Amttak has not suggested that it wishes to expoiid to 

new route ; this issue is thus too speculative to address. 
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6. State of New York. 

The Sute of New York seeks certain conditions to ensure tiiat tiie Transaction does 

not adversely affect commuier and intercity passenger service. Specifically, New York asks 

for a 10-year oversight condition. NYS-10 at 5. The response of CSX and NS to this and 

similar requests for an oversight condition is presented ir. Section XXI. New York also asks 

for assurance that CSX and NS will honor Conrail's obligations under its conttacts. NYS-10 

at 6. CSX and NS have affumed previously tiiat. upon STB approval of the Transacuon and 

assumption of •service, they will assume all legally binding conttacmal obligations witii 

respect to passenger service which are m effect on tiie effective date of change in control. 

Fmally, New York also supports the submission of Metto-North Commuter Railroad 

Company, Id- CSX and NS address tius submission in Section XII.C. above. CSX and NS 

are engaged in ongoing uiscussions witii tiie Stite of New York regarding passenger aad 

other issues and will continue these discussions. 

7. Northeast Ohio Four County Regional Planning 
and Development Organization on behalf of 
.Vietro Regional Transit Authority (MRTA). 47 

The 1 'ortheasi Ohio Four County Regional Pianiung and Development Organize tion 

has filed comments on behalf of Metro Regional fransi; Autiiority (MRTA-1) and will be 

referred to as MRTA. MRTA is concerned tliai tiie proposed Transaciion will impact "futttte 

commuter raii operations in Ohio . . . absent conditions to ameliorate this potential harm." 

.MRTA i at 1-2. .MRTA also claLTis that it has been pursuuig creation of a rail 

The Citv of Akron supports ±e submission of MRTA. Letter from Mayor Donah. 
Piusqueilic to Secretary WUliams (unnumbered). 
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ttansporuuon system to link the cities of Canton. Akron and Cleveland, OH. Id. at 2. One 

of the proposed regional commuier rail routes in Northeast Ohio would mvolve the ConraU 

mainline connecting Cleveland and Hudson (the "Subject Line"), a line which NS would 

operate under the proposed Transaciion. According lo MRTA. because the proposed 

Transacuon will end the workmg relationship b>erween Conrail and MRTA and make the 

Subject Line part of the NS system. MRTA seeks a condition that would guarantee it 

commuier rail operating rights over the Subject Line, Id. at 4. 

The requested condition should be demed for rwo reasons. First. MRTA has not 

shown that proposed commuter operauons in the geographical area encompassing the cities of 

Canton. Akron and Cleveland will suffer any harm as a result of the proposed Transaction. 

MRTA itself bases its request on an alleged need to lessen a "potential harm." Id. at 2. 

There is presently no commuter service on the Subjeci Line. MRTA admits that 

development of a commuter rail transportation system cormecting these three cities is only in 

very preliminary suges."*** MRTA makes no claim that an agreement exists between ConraU 

MRT.A notes thi t uiere is currentiy a proposed alloca'.ion pending in Congress for an 
.Major Investment Smdy to smdy the impact of commuter raU, specifically in the Canion-
Akron-CleveLind (CAC) comdor. MRTA-1 at 3. In support of ils requested condition. 
MRT.A atuches conespondence dated October 14. 1997 from the Kenneth A. Hanson, Akron 
Mettopoliun .Area Transporution Smdy (AMATS) to MRTA. This correspondence 
evidences the fact that the Subject Line is only one option for the fumre develcf ment of 
commuter raU .'.ervice in the CAC comdor. Mr. Haason explains that: 

(T]he AM/\TS Policy Committee officially endorsed the concept of Canton-
Akron-Cleveland (or CAC) passenger raU service at theh meeting on January 
22. 1997. At this meeting, the Policy Committee amended the AMATS 
Sutement of Ijong Range Public Transporution Needs for tht CAC project 
and indicated that tiie most probable alignment for this service (pendir.g the 
completion of a Major Investmem Smdy) includes the CSX (Sandyville Local) 
trackage between Canton and Akron, the Summit County Port Authority 
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and MRTA regarding commuier operations over tiie Subject Line. In fact. Conrail and 

MRTA do not even have an understandmg regarding fumre development of commuier 

operations over tiie Subjeci Line. Carey RVS at 11-12. 

Second, fumre development of a proposed commuier raU system should be tiie subject 

of negotiation between interested parties, noi Board imposed conditions.*' NS has not 

refused to discuss possible himre development of commuter raU service in Northeast Ohio 

w itii MRTA. NS ha: participated in discussions witii MRTA suff and consulunts. MRTA 

acknowledges the fact tiiai "NS has been responsive to tiie inviutions for dialogue concemmg 

tiie use of tills line for passenger service." MRTA-1 at 3. NS is willing to contmue tiiis 

dialogue, and MPTA has not presented any evidence to tiie conttary. 

For tiie foregoing reasons. .MRTA's request for conditions should be demed. 

8. Rhode Island Department of Transportation. 

The Rhode Island Department of Tramsporution states tiiat tiie massive public 

investtnent m the NEC for passenger rail operations must be protected, and asks tiie Board to 

require CSX to commit to protect tiiat invesmient, particularly on tiie Rhode Island and 

.Mas.sachusetts portions of the NEC. Comments and Request for Conditions by tiie PJiode 

Island Department of Transporution (unnumbered). Such a condition is not required. As 

shown in CSX's Operatmg Plan (CSX/NS-20 Vol. 3A at 447). CSX plans to mamuin 

ttackage between Akron and Hudson, and CONRAIL trackage beiween 
Hudson and Cleveland, 

.As explamed in Section B above (NJT). Congress determined in tiie ICC Termmauon Act 
tiiai raii ttansporuuon. otiier lhan Amttak. is local or regional m nature and regulation, if 
any, should be conducted on a local level. 

XII-66 

P-285 



witiio." change uhe limited number of freight trains (a maximum of 4) ConraU presentiy 

operates over portions of tiie NEC in Massachusetts. Conrail does not operate over tiie NEC 

in Rhode Island at all and CSX has no plans to mitiaie service over tiiat Ime. There is tiius 

no basis for Rhode Island s concem that the Transaction would have an adverse effeci on the 

NEC in Rhode Island and Massachusetts. 
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Xm. CONDITIONS REQUESTED BY OTHER 
RAILROADS SHOULD BE REJECTED. 

Strong support for tiie Transaction and tiie b-nefits it offers tiie Nation's 

transp jrution system has been expressed by a wide anay of rail carriers. Some one hundred 

have provided sutements supporting tiie Application's approval.i 

Moreover, a number of railroads that submitted notices of intern lo file 

responsive applications subsequently reached settlements, thereby eliminating tiie need for 

tiiem to make tiiose filings or for the Board to consider tiie issues they would have raised. 

Those parties include major caniers such as Canadian Pacific and Canadian National, as well 

as many shortiines. See Section II, Togetiier witii the agreements ihat have been reached 

wuh other parties, tiiese settlements reflect Applicants' determination not only lo address 

genuine intramodal competition issues but also to ensure lhat .Applicants" expanded rail 

networks will work smootiily and efficiently with connecting lines. See also id^ 

Several raUroads. however, seek additional relief from the Board, As 

discussed above, the Board will impose a condition only to address an effect of the 

iransacii<m before il . only if it is narrowly tailored to remedy an adverse impact that 

transaction will have on competition or essential rail services, and only if it would not cause 

unreasonable operating problems for '.he applicants or fmstrate their ability to obuin 

anticipated public benefits. See Section IILC: see aiso 49 C.F.R. § 1180.1(d) (1996) The 

Board and its predecessor have closely scmtinized requests for conditions under tiiese 

i ' Eighty-four railroads submitted support statements lhat were filed together witii the 
Application," See CSX'NS-21, Vol, 4A: CSX/NS-33, Vol, 4F Otiiers have subsequemly 
expressed support in separate filings with the Board, 

P-287 



sundards, wheiher the harm alleged is a loss of competition or a threat lo essential rail 

serv ices,̂  None of the railroad pan.cs" requests for condiiions satisfies those sundards 

A. Class I Railroads. 

1. Canadian National Railwav, 

While it reached settlements with CSX and NS resolving its principal 

concems, CN filed a responsive application in Sub-No, 81 for trackage rights to Detroit 

Edison's plant at Trenton. MI. CN-13. CN's subsidiary Grand Tmnk Westem Railroad 

("GTW") also filed a notice of exemption for constmction necessary to serve ihat facili^. 

Those filings ask the Board to grant CN/GTW access within tiie Detroit Shared Assets Area, 

As explained in Section \TII,4 there is no justification for granting such access and the 

CN/GTW requests should be denied. 

2. Illinois Central RaUroad, 

Illinois Central Railroad ("IC") seeks two conditions First, it asks the Board 

to order that CSX sell it approxunately two miles of CSX mainline near Memphis, TN. 

which is the subjeci of the responsive application in Sub-No, 62 (IC-5) Second, it seeks a 

condition requiring CSX to mamuin gateways ihat favor IC and prescribing CSX's divisions 

for joint rates over those gateways. See IC-6 at 2-3, Both requests should be denied. 

^ The criteria for esubiishing competitive harm are discussed in Section III C, The 
criteria for an essential services claim are set forth at 49 C,F,R, § 1180,l(c)(2)(ii), They 
emphasize that the preserv ation of essential services is the concem. "not the survival of 
particular carriers." and that essentia' services are involved only if "there is sufficient public 
need for the service and adequate alternative transportation is not available." Id_ 
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a. CSX Should Not Be Required to Divest Its 
I^ewood-Aulon Line. Which is a Critical Link 
for Access to Westem Railroads at Memphis, 

ICs principal request is ihat the Board order divestiture of a line that CSX and 

its pre»'ecessors have owned and operated for more lhan a cenmry, That lme is east of 

Memphis, beiween Leewood (MP F-371,4) and Aulon (MP F-373,4).' 

IC is seeking to reverse a landlord-tenant relationship ihat has existed since the 

early years of this century The line between Leewood and Aulon was built by a CSX 

predecessor in the mneieentii century, Onison RVS at 36,- From its constmction. it has 

been pan of an east-west route ihrough Memphis that mns from the Mississippi River lo 

Nashville and points beyond, Id^ at 36-38. 

That route - in which the Leewood-Aulon line is an essential segment -

serves tiie gateway with Wesiem camers at Memphis, Id, All traffic moving over thf 

Memphis gateway must move over the Leewood-Aulon line Id^ at 38 The line ihrfMgh 

Memphis is part of a CSX mainline ld_ 

IC's predecessor built a north-south line through Memphis mnning parallel to 

the Mississippi River As onginally constmcted. IC's route did not use tiie Leewood-Aulon 

- A map showing the location of the Leewood- Aulon lin'^ and other CSX lines near 
Memphis is provided as Figure JWO-8 in the Onison RVS: tha' map also sho-vvs the lines of 
IC and other raiiroads in the .Memphis area. 

- See also Edward W Hines. Corporate History of the Louisville & Nashville Railroad 
and Roads in :ts System (1905) at 303-04, 314 17 (e.xcerpt in Vol, 3), Historical 
Development of the Louisville & Na.shyille Railroad System (1926)(excerpt m Vol, 3), 
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ttack,- While it later obtained righis to use a segment of what is now the CSX line, IC 

kept its own line along the river as its primary route until the 1980s. Onison RVS at 36-38. 

By an agreemeni dated January 22. 1907. two CSX predecessors (Louisville & 

Nashville Railroad and Nashville. Chaiunooga and St. Louis Railway) granted IC and one of 

ils predecessors (Yazoo and Mississippi Valley Railroad) trackage rights beiween Leewood 

and Auion. Omson RVS at 35-36; see also IC-5 at 18; IC-6. McPherson VS at 7. The 

1907 Agreement also provides certain other operaiing rights. See IC-5 at 19. It continues in 

effect to this day. although it has been amended to address switching to industries on the 

lines involved, LIP, which connects with CS). at Memphis, also has rights to use the 

Leewood-Aulon line. See id^ at 7. 19, 

Under the 1907 Agreement. CSX dispatches all movements on the Leewood-

Aulon segment, as il does on the rest of its Memphis-Cincinnati mainline, Onison RVS at 

36 Since late 1996. lhat dispatching has been handled by CSX's Traffic Control System in 

Jacksonville. Id, at 36, 

IC now uses its trackage rights over the Leewocxl-Aulon line as part of ils 

noith-south mainline between New Orleans and Chicago, IC-5 al 19; IC-6, McPherson VS 

at 8, IC portrays CSX s use of the line as involving only local traffic, IC-5 at 10: IC-6, 

.McPherson VS at 10 That seriously mischaracterizes the Leewood-Aulon line's role in the 

CS.X system. 

^ Id,: see al.so IC-5, Ex, ID (1907 map showing IC connections al Leewood and Aulon 
as "pioposed" new lines, 
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CSX's line through Memphis - including the Leewood-Aulon segment -- is an 

imporunt route for long-haul traffic beiween the east and west. CSX Memphis traffic is 

classified in Nashville, and from there other CS.X mainlines reach to Chicago, lo Cincirmati, 

to Birmingham and lo Atianu, as well as to many points beyond. Ortison RVS at 38 

CSX has daily, around-the-clock train movements through Memphis that 

include five scheduled in-bound through trains (as well as one local train five days a week) 

that use the Leewood-Aulon track for setting off and picking up cars for interchange with 

UP. BNSF and IC. Id, al 38-39. CSX also has five daily out-bound ihrough freight trains 

lhat use the l^ewood-Aulon track, Id_, In addition, two IIP (former Cotton Belt) ihrough 

freight trains use the Leewood-Aulon line lo reach CSX's Leewood Yard, IdL Moreover, 

separate from these scheduled movements. CSX has an average of five extra in-bound 

Ihrough freight trains per week at .Memphis and three extra outbound. Id, 

IC's effort to downplay the significance of this line to CS.X -- and to the 

efficient movement of traffic between east and west ihrough CS.X's Memphis interchanges 

with BNSF and UP - cannot obscure these facts, CSX also projects thai its already 

substantial cross-countrv traffic ihrough Memphis w ill increase following consummaiion of 

tiie Transaction See CSX'NS-20. Vol, 3A at 212-13, 457,̂  Indeed. CSX predicts it will 

- ICs characterization of the 2.3 tramday increase in traffic on CSX's Nashville-
Memphis line projected in the Operating Plan as "modest" (lC-5 at 10) clearly strains, as ihat 
represents an increa.se of nearlv 23 percem IC also acknowledges lhat CSX s gross tormage 
on the westem (Memphis) portion of that line will increase 8% post iransaction. Id, at 10 & 
n "7. Those projections, of course, are only for the normal year three years following 
consummation, and do not take into account any other traffic growth. 

(continued,.,) 
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have at least 4.400 trains per year, carry ing approximately 300.000 cars, lhat w ill use the 

Leewood-Aulon line as pan o.' such a transcontinenul interchange, Orrison RVS at 39, 

As CSX's O, .-rating Plan sutes. the 

Memphis Gateway .Senice Route will , provide efficient 
single-line service between the Memphis gateway and imponant 
eastem markets, including Boston and .New York, This 
improved serv ice route w ill particularly benefit shippers of auto 
parts, finished motor vehicles and chemical route via Memphis 
to or from Westem cartiers, 

CS.X NS-20. Vol, 3A at 127, It also "will create new ttpportunities for intemiodal traffic" 

(id at 29), which will offer significant efficiencies and reduce long-haul tmck movements. 

See also Section XV, 

IC proposes lhat die Board force CS.X to divest ow nership and control of the 

Leewood-.Aulon line to IC. which would then grant CS.X and UP nghts lo operate over il . 

IC 5 at 19; IC-6. McPherson \ S at 19 IC also proposes to control all dispatching for that 

line IC-5 at 19: IC-6, McPherson VS at 19, 

ICs request should be denied. The hisK r̂y of this line makes clear lhat the 

landlord-tenant relationship IC is complaining about is a preexistmg rondition unrelated lo 

the proposed transaciion, IC is -- and for more than 90 years has been - a tenant on the 

line Throughoui tiie same period. CSX and its predecessors have been the line s owner and 

- (., .continued) 
Nor IS there any significance to the fact that the (Jperating Plan does not foresee 

sigmficant changes in CSX s Memphis terminal as a result of this transaction. See IC-5 at 
10, That merely reflects CSX s expectation tiiat anticipated traffic increases can be 
accommodated bv existing CSX .Memphis operations: it certainly does not mean lhat all 
existing and projected east-west traffic could be handled efficientiv if IC weie to uke over 
control and dispatching of the Leewood-.Aulon line 
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have controlled dispatching over it The Transaciion will not alter IC's sums as tenant or ils 

ability lo use the line puisuant to the 1907 Agreement, Comail does not operate anywhere 

near Memphis - or for lhat matter anywhere in Tennessee, 

IC's responsive application must therefore be denied under the settled mle ihat 

condition!- w ill not be imposed to deal w ith longsundiiig issues not created by the transaciion 

under review. See UP/SP al 145: BN/SF at 56 (citing BN/Frisco at 952). Nothing lakes 

ICs request outside that mle's operation, 

IC's arguments about the importance of the Leewood-Aulon line to ils own 

operations certainly cannot do so. While IC has come to use the line as part of its north-

south route, it has done so only as a irackage rights tenant, and the Iransaction will in no 

way alter that, IC argues lhat this somehow gives CSX a "chokehold on ICs operations in 

Memphis " IC-b, McPherson VS at 11, Even if ihat were so, IC ignores the fact that it put 

itself into ihat position by paring its system down to one thar relies on trackage rights over a 

CSX line to close a gap in IC's single north-.south mainline It did so by selling or 

abandoning other IC lines that could have provided altema'.ve north-south routes,-

Moreover, it agreed lo limit use of its own line along the Mississippi River - its primary 

route through .Memphis for some eighty years after it obtained trackage rights between 

- When the consolidation of Gulf Mobile & Ohio Railroad ("GM&O") into IC was 
approved, the resulting canier (Illinois Central Gulf Railroad) owned over 9,(X)0 miles of 
mainline track Illinois Cent G. R R .Acquisition -- Gulf M & O R.R et al . 338 
I C C, 805. 808 (1971), sustained sub nom Kansas Citv S Rv, v. United States. 346 F, 
.Supp, 1211 (W D, Mo, 1972) (3-judge court), affd mem , 409 U S. 1094 (1973), Both IC 
and GM&O had lines between Chicago and .New (Orleans, and the consolidated railroad had 
multiple north-south routes See 346 F, Supp, at 1216 (map), IC now operates only 2.217 
miles of mam line: a subsidiary operates 630 miles of mainline that IC sold in 1985 and 
reacquired in 1996, See IC-5 at 5-6. 22-23 
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Leewood and Aulon - as part of an agreement with the Memphis Area Transit Authority. 

See IC-6. McPherson VS at 8. Thus, to the extent tiiere is any "chokehold" on IC at 

Memphis, it is not only a "'longsunding problem! ] •• not created by the merger'" (UP/SP 

at 145) but also a problem of IC's own making. 

Nor can ICs claims regarding alleged delays to its trains justify forced 

divestimre of CSX's line. While issues did arise unmediately after CSX transfened 

dispatching for the Leewood-Aulon to its Jacksonville facility in late 1996. CSX promptly 

took steps to remedy tiiose problems after leaming of tiiem. Ortison RVS at 39-40. IC has 

been given access to CSX's Train Management System to input dau for IC trains; that 

system now automatically issues IC crews bulletins scheduling IC train moveme.ns over the 

line, without any need to conuct a CSX dispatcher. Id. 

CSX has also established a 24-hour dedicated phone line at its dispalchu:g 

center to handle calls from IC about the Leewood-Aulon line, hf CSX has given ils 

dispatchers special orientation regarding IC operations over this segment, as well as other 

instmctions, designed to facilitate the movement of IC's trains. Id, at 40, The CSX field 

general manager has attempted lo meet with IC to discuss these maners ar well, but IC has 

snown little ims rest in such discussions. Id, While it is possible IC's relucunce to discuss 

the.se matters directly with CSX field personnel reflects some misguided litigation stratagem 

the more likely conclusion is that IC knows the earlier problems have been fiilly resolved and 

lhat no real issue remains. 

The facts also demonstrate lhat IC trains are not experiencing any unwananted 

delav s on the line, .Most IC trains move between Leewood and Aulon in 6 minutes Id, at 
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40, The overall average is higher (30 minutes) because it includes IC trains serving local 

industries with switch connections along tiiat line,- But even that figure is telling, in that 

the toul average delay is the same for both IC and CSX Id, There thus is no ment to any 

suggestion CSX favors its own trains over ICs. 

CSX shares IC's inierest in the efficieni scheduled movement of trains through 

Memphis, See id, at 36-38, However. IC is seeking to ensure tiiat its own schedules take 

precedence over any needs of CSX or UP in the area (see IC-5 at 12, 19-20), and that is no 

justification for requiring diveslilure by CSX, ICs use. as part of its sole north-soutii 

mainline, of a line two other railroads also o'perate over is a situation of IC's own making. 

Nor can divestiture be justified bused on IC's extended claims regarding its efficiency and 

need for scheduled operations, E ^ , lC-6 McPherson VS al 2-7, 'v̂ 'hile a healthy operaiing 

ratio IS admirable, it dc)es not give IC a license to expiopriaie another railroad s property. 

Moreover, as described above, the Î eewood-AiJon line is p.-̂ .rt ô" a CSX 

mainline that today carries substantial traffic in interchange with BNSF and UP, The Board 

and its predecessor have recognized fhe importance of Memphis as a gatewav for such east 

west movements,-' Indeed. CSX s ability lo use several east-west gateways - including 

^ CS.X records tbe duration of a train on the line according to the times it enters at 
Leewood and exits at .Aulon OT vice versa, Oninm RVS at 40, While lhat can amount to a 
relatively long period for a train lhat enters tiie line to reach local industries, most of such a 
train's time in this area is spent on industry leads and switch tracks, not tiie main line itself. 

- See, eg . UP/SP, at 15 (noting Memphis as one of the "major midwest gateways" 
served by .MPRR and as one of the points a? which SSW "connects with major eastem rail 
caniers"), BN Frisco. 360 I C C , 777, 811 (1980): Chicago & North Western Rv, - Control 
- Chicago. R I, & Pat R.R., 347 I.C.C, 5.56. 587 (1974). 
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Chicago, St Louis. Memphis and New Orleans -- will greatly enhance the flexibility and 

efficiency of such traffic flows. See CSX/NS-19, Vol. 2A at 23-24 (Kali VS), CSX/NS-20, 

Vol 3A at 42-45 

Requiring CS.X lo iivest a critical segment of east west mainline to IC w.ould 

inevitably imertere with use of the Memphis gaiewa< to the west By its >(wn admission. 

ICs interest IS in north-south flows ihrough .Memphis, although it obviously concluded it was 

willing to employ trackage nghts on the CS'' east-west mainline as part of that route See 

IC-5 at 9: IC-6. McPherson VS at 8-9; lC-6, Skelton VS al 8-9. IC's very effort lo 

downplav or ignore the subsuntial v olume of east-west through train movements over the 

Leewood-.Aulon line strongly indicates ti.at it does noi appreciate tiie needs of east-west 

traffic here 

.As tilt' Board is well aware, the ability-of the two Wesiem rail systems to 

move traffic smoothly across gateways to CS.X and .\S w ill be critical to efficient operation 

o: the Nation"s rail network I lk- Board should not accept a condition, such as this, that 

would create an impediment to CSX's use of the Memphis g.̂ teway for that purpose,-

b. IC's Gateway Rate Condition Should Not Be Imposed, 

IC has also requesteo that the Board inipo.se a condition requi ing CSX to "join 

witii IC in market competitive joint rates via IC's Illinois gateways (Chicago, East Si, Louis 

and Effintrhain)" under certain conditions IC-6 at 2, Thct condition would al.so dictate 

- Even if IC had not failed to offer any valid justification for divestimre of the 
I^ewood-Aulon line, the operating problems that such relief would create for CSX - and its 
ability to achieve the benetits of tins transaction - would compel that ICs responsive 
application be denied. See. e^. VP SP at 157-58: BN, SF at 93: BN/Fnsco at 951-52. 
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CSX's ptmion of such rates, making it equal "on a per mile basis" to CSX's revenue on "its 

preferred long-haul oute." Id. 

IC's objective is obvious: it wants to preserve its long haul bv freezing 

exisung gateways, and lo preserve its own revenues by limiting CSX's divisions. .Neither 

goal warrants Board relief. 

This latest effort to resurrect gateway and rate conditions should be rejected. 

As the Board's predecessor concluded, such iraffic protective conditions are inefficient, 

anticompetitive and coniraiy to ihe public interest- What IC proposes here would have 

the same hai-mful effects ^t would eliminate incentives for the use of more efficient, 

coinp)eiitive routes ihat CSX is able to offer over other gateways, .Moreover, conditions such 

:.s those IC asks tho Board to impose lock railroads into inflexible of)erations lhat can create 

inefficiencies as market conditions change, Kalt RVS al 55-56 Such gateway and rate 

restrictions can aiso discourage c nier; from developing beneficial service innovations, [d^ 

- IC's request is contrarv to numerous decisions, reaching back more lhan a decade, 
that hne rejected tratfic protective conditions and have ticld thai the free market -- not 
regulatory intervention -- best ensures that efficieni routings will be used. See. e g,. 
Seaboard .Air Line R R - .vlerger -- .Atlantic Ct̂ ast Line R R . Finance Docket No 212'5 
(Sub .No 5) at l ^ lb (serve Mar, 27. 1995): CS.X Corp -- Control -- Chessie Sys,, Inc 
and .Seaboard Coast Line Indus,, 363 LCC, 521. 578-79 (1980), affd sub nom. 
Brotherhood of Maintenance of Wav Employees v, ICC, 698 F,2d 315 t7ih Cn 1983): 
Norfolk & VV Rv - Comrol - Detroit. T & I R R . 360 I C C, 498. 527 (1979). affd in 
part and rev'd m part sub nom, .Norfolk & W Rv v United Stales. 639 F,2d 1096 (4th Cir, 
1981), See also UP MP at 565 66 (iraffic protective conditions "remove incentives for 
efficient operations b> keeping cartiers from pricing more efficient routes at lower rates" and 
"hamper carrier efforts to rationalize their systems by freezing existing junctions and 
interchanges") iciting Iraffic Protective Condiuons 366 I C.C, 112. aff'd in relevant part 
sub nom, Detroit. Toledo & Ironlon R R, v. United States. 725 F.2d 47 (6lh Cir, 1984)), 
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Indeed. ICs proposal would do far mere tiian just freeze existing IC-CRC 

interchange pattems. The condition sought would govem not only curtent IC-CRC ttaffic 

but all iraffic moving lo or from any sution on the lines of CSX or its shortline cor. iections 

- including existing CSX traffic that is interchanged witii other can.trs over otiiei gateways. 

See IC-6 at 2 Moreover, it would prescribe CSX's division for all such m.ovements, IdL 

IC's proposal thus goes well beyond even the repudiated DT&I conditions; it 

does so as well in a.sking tiie Board to impose a fomiu. - to cap CSX's divisions. See IC-6 al 

2.- Such regulatory intervention would contrary not only lo Board precedent but also 

to sound economic policy. See Traffic Protective Conditions. 366 LCC, at 115-26: Kalt 

RVS at 55-56, 

IC contends that its proposed condition is necessary "lo assure that adequate 

transportation service to tiie public wi!' He provided " IC-6. Skelton VS at 5, Ils argument -

- apart from invoking liP's recent operating problems and the 'r'enn Central bankruptcy - is 

that CS.X will economically close the IC gateways because of "cash flow demands." forcing 

iraffic over allegedly "less efficient CSXT-IC routes via New Orleans and Memphis," id^ at 

9, As Professor Kalt explains, however, there is nothing to suggest ihat viiher CSX or NS 

will uke such mefficient actions, Kalt RS'S at 55, 

Moreover. IC itself recognizes its concems are speculative It concedes ihat 

an altemative to its condition would be to address anv problems if and w hen tiiey acmally 

arise, IC-6. Skelton \'S at 10, There is no reason whv IC should not be left to its sumiorv 

- The DT&l conduions preserved the sums quo. By contrast. ICs condition would 
impose new constraints for the fumre. 
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remedies, nor any jusiif'":ation for its routes and divisions to be given any greater protection 

than Congress determined to provide thereby See 49 U.S.C. § 10705. 

IC's desire io have its iraffic protected by regulatory order is familiar. Il 

sought similar relief - including the same formula for setting divisions - in BN SF. See 

BN/SF at 15 i6 - The ICC rejected lhat request, noting IC admined "that the harm it 

itars mns counter to tiie rational behavior predicted by econoi.iic theory." Id^ al 94. The 

same is 'me here, and for the reasons set fortii above, the Board should reject IC's current 

request as well. 

B Class II Railroads. 

1 Bessemer & Lake Erie Railroad^ 

Bessemer & Lake Erie Railroad ("B&LE") filed a responsive application in 

Sub-No 61. as well as comments requestinr. condiiions. 'Ije BLE-7: BLE-8, B&LE's 

fiiuves are discussed above in Section VIII As demo't̂ trated there, B&LE's requests for 

condiiions and responsive application should be denied. 

2. Elt!in. Joliet & Eastern Railway. Transfar Inc, and I&M Rail Link, 

Elgin. Jĉ '.iet & Eastem Railway ("EJE"). its parent Transur Inc. ("Transur") 

and I&M Rail Link ("I&M"» filed a responsive application in Sub-No. 36 seeking to acquire 

Conrail's i.iteresi in the Indiana Harbor Belt Railroad ("IHB"). At tiie presem time. IHB is. 

^ See also ICC Finance Docket No, 32549, Request by Illinois Central Railroad 
Companv for Imposition of Condition to Preserve Cvm.pelil.ve Routing (IC-12) at -' (filed 
May 10,' 1995), 
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as the Boa.d found in Decision No, 53, an independent rail canier, having ii.-> own 

management and employees, operating in the Chirago area mcluding adjacent Indiana, its 

st.Kk is owned 51% by Coirail and 49% by CP/Soo. 

The Primary .Application contemplates lhat lhe 51% block of stock w ill remain 

owned by Conrail and w ill be voted by Conrail .n accordance with certain provisions of an 

agreemeni set forth in tiie application, CSX/NS-25, Vol. 8C at 693ff. Of course, the 

remaining 49% of the stock will remain held by CP/Soo. Unde - thi: agreement. CSX and 

NS will cause Conrail to exercise the voting power of its stock interest to elect an equal 

number f directors of IHB as between tiie nominees of CSX and those of NS. Id. al 698. 

Dispatching of trains over the IHB will conunue to be tiie responsibility of IHB itself and 

will be performed locally in the Chicago area. Id. al 699, While CSX has tiie power lo 

nominate ti^e General .Manager of IHB. subject to NS approval not lo be unreasonably 

witiiiiCid. and Conrail is to vole its stock toward electing the person so nomirated as General 

Manager. NSC has the right under certain 'jircumstances lo cause a replacement General 

.Manager to be nominated. Id at 698. Likewise, while CSX can direct Conrail with respect 

to ConraU's rights as a stockholder of IHB in matters coining before tiie stockholders relating 

to dispatching, .NS can object to any misireattneni of il in connection -'ith dispatching, can 

cause an arbitration ir the event of a dispute over dispatching, and can request .n the 

arbitration that .NS replace CSX as having the right to direct Conrail in connection witii 

shareholder matters relating lo dispatching. Id, at 699-700, 

No provision of tiie agreement is to be deemed to authoriz'̂  or direct the taking 

of any action that would l>e a violation of a fiduciary duty owed by a controlling stockholder 
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to a corporation or to the other stockhoioers. Id, al 701, At the present time the only other 

stockliolder of IHB is CP/Soo.̂  

The Pnmary Application also contains a verified staiement of John W, Orrison 

(CSX/NS-19, Vol, 2A at 453ft̂ ) ouUining CSX's operating plan for tiie Chicago area. The 

plan contemplates expedited movement of tr:- Tic through Chicago by classifying and pre-

blocking merchandise iraffic to go ihrough Cl icago without switching. The pre-blocking is 

to be effected at various identified points on CSX's system. Id at 456 Similar activities on 

the part of westem cartiers for iraf fic moving eastward ihrough Chicago are to be 

encouraged. Id, at 457, CSX plans to use tiie Belt Railway of Chicago ("BRC") for its 

westbound flows and entourage eastbound flows lo move on the IHB, Id, al 458-59, CSX 

will rehabilitate the IHB's 31ue Island Yara CSXT will pay for that project out of its own 

pocket even tiiough NS and CP/Soo. as owners in the IHB. will each have a greater 

economic interest than CSX -

The EJE and l&M have submitted a Responsive Application (FJE-10) seeking 

to require the sale to them of Conrail's 51 percent interest in the IHB,-

- Tue agreement contains other provisions relating lo the respective behavior of 
Conrail, CS.X and NS apart from the capacities of CSX and NS vith respect to directing the 
actions of Conrail as a shareholder of IHB: in other words, as tc tiie private property rights 
of Conrail. CSX and NS Id, at 703-06. 

^' CP/Soo's economic interest in the IHB as stockholder is 49%. That of NS. which has 
a 58% eco.-iomic interest in Conrail, will amount to an economic interest of 29,58% as an 
indirect stockliolder in IHB CSX's economic irterest as an indirect IHB stockholder will be 
21,42%. 

^ The concept of divestimre of the IHB is supported by the Illinois DOT (IDOT-2. 
Brown VS at 2-3) (although it does not refer to any particular propos;il for a divesiee, 
endorsing only a "neutral canier"). At one time the IC (IC 2) and the WCL (WC-3) filed 

(continued,.,) 
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That responsive application should be denied The submission of EJE I&M 

does not demonsuaie any compeutive harm resulting from the Transaction in connection with 

the process of interconnecting the operations of the railroads tiiat ser\e Chicago. It amounts 

to an anempted gr. b by two railroads having lutle interest in tiie efficient operation of 

railroads connecting in the Chicago Terminal area, 

a. The Iransaction Will Not Unduly Concentrate 
Control Over Switching Services in Chicago, 

i . FJE and l&.M Mischaracterize the Processes of 
Interchange Among Carriers in the Chicago Area, Ignoring 
Interchange Functions .Apart From the Operation of 
the Three Traditional Intemiediate Switching Railroads. 

Recognizi.ig that their responsive application must first show that it w ill remedy some 

competitive harm resulting from the Transaciion, EJE/I&M go to great pains lo find some 

"ham:" lhat the Board might associate w ith the Transaction To do this, EJE I&M and 

others attempt to obfuscate matters by blurring a complicated set of switching and 

interchange relationships in Chicago, and then attempting to ponray the transfer ot Conrail's 

ownership interest in two tr.iditional intemiediate switching caniers to CS.X and NS as giving 

either CSX by itself, or CS.X and NS jointly, dominance m Chicago, EJE-10 at 10, 

-(...continued) 
!v.otices of Intent indicating they might seek to acquire, by tiiemselves or with otti^rs, the 
ComaU ownership in the IHB, No such applications were filed, however, although WCL 
suggests that ' neutrality" conditions be imposed upon the dispatching functions of IHB by 
separatirg them from the owners of the property, WC-10 at 9-10, .Also supporting 
divestiture or "neutral .operation" of some sort are Detroit Edison (DE-2). Indiana Port 
Commission (IPC-2), Nonhem Indiana I^ublit Service Company (NIPS 2), Prairie Group 
(Unnumbered) and A.E, Suley (Unnumbered) 
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By imprecise use of tiie term "switching." EJET&M endeavor lo convey tiie 

impression that tiiere is a broad category of operations related to tiie interchange of cars at 

Chicago that can only be pertbnned by the tiiree cartiers. The Ballimore and Ohio Chicago 

Terminal Railroad Company (BOCT),̂ - BRC and IHB, co.-nmonly tiiought of as tiie 

"intermediate switching cartiers," That is not so. 

An intennediaie switching carrier may be understood to mean a canier 

providing facilities or service, or both, to enable one line haul carrier to deliver cars to 

anotiier lme haul camer witii which tiie first does not connect. It is tiie responsibility of the 

delivering line haul canier lo get the cars to the next line haul carrier. tiieir tracks do not 

connect, the delivenng cartier selects, and in effeci retains as its agent, an intermediate 

switching carrier to perform tiie delivery. Bootii RVS at 5, Any cartier. large or small, can 

perform intermediate switching service. 

Industry switching is often performed by a canier serving a local customer. 

The canier switching the industrv places empty cars from, and delivers loaded cars to, the 

line haul carrier This is typically done under a set of industry conventions relating to 

matters such as car hire responsibility and loss/damage liability. Typically, the line haul 

camer pays the switch canier s switching charge (i.e . "absorbs" it). Bootii RVS al 6. 

'̂ 'hat the Responsive Application overiooks is lhat cars can be interchanged 

between line haul caniers at interchange tracks vvhich each reaches. This, of course, is 

accomplished wiihout handling by any third canier. Moreover, two tmnk lines tiiat do not 

^' A. 100%-owned subsidiary of CSXT, 
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connect can also accomplish delivery of cars between themselves by using overhead irackage 

rights over a third cartier (or more lhan one carrier) lo reach a point of interchange. 

In the complex network of rail lines that comprise the Chicago Teiminal all of 

Uiese artangements are used. Many of the imnk lines deliver directly lo one another - either 

wh;re they connect directly or by t^ing irackage righis over other carriers, large and small, 

Bootii RVS at 6, 

A look at the practices of the two major proponents of divestimre of the IHB 

or of imposing conditions on it - FJE and WCL - is instmctive, WCL connects directly 

with CP Soo at the laner's Schiller Park Yard, wiihout using trackage righis: w ith CSXT's 

subsidiary BOCT at Ban Yard: vitii Conrail via irackage rights to Conrail's Ashland Avenue 

Yard: with IC over trackage rights lo ICs .Markham Yard: with EJE at Loilhon, IL, outside 

" f the Chicago Terminal area: with NS via direct delivery to NS' Calumet Yard: "with UP 

diroctly at Ixithon. Illinois, for delivery by EJE to Proviso" in the case of unit trains, and 

with CN GTW. directly a Blue Island Yard for certain trains It is orUy m the case of 

exchanging traffic witii I&M (which has no substantia! presence in the Chicago area).-

Burlington Northem, and, for certain traffic, L P and CN'GTW, that WCL uses the services 

of BRC or IHB as an intermediate switching camer, Intenogatory Response. WC-12 at 14-

16 Thus 'vvL.L uses intermediate switching caniers only for a few of the possible 

interconnect ions at Chicago, 

— I&M is a newly organized railroad, which began operations only in .April 1997, It 
has scant opeiatums in the Chicago area, entering the city only via a METRA commuter 
line. Its nearest vard of anv substance, is apparentlv in Davenport. Iowa, EJE-10, Bix.dsky 
VS at 2-3, 
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As to the EJE. it itself makes tiie point tiiat it does not deliver or receive cars 

from other carriers m its line haul operations m downtown Chicago, having no presence 

there at ah EJE-10, Tumer VS at 3, It loops around Chicago at a usual distance of about 

35 miles in a semicircle from Waukeegan, IL to Northwest Indiana, coming mio conuct with 

any of the three traditional intermediate switching caniers only close lo the end of ils line in 

Indiana, Id, Its connections with die Ime haul camers are essentially on its own line 

looping around Chicigo, Thus, it uses the other intermediate switching carriers very linle if 

at all. 

The impression EJE/I&M attempts lo create, one of all the tmnk lines being 

dependent on three intennediate switch carriers, is thus quite misleading. 

ii . Even Taking What EJE/I&M Consider lo Be the Three 
Traditional Intemiediate Sw itching Carriers by Themselves, 
the Transaction Does Not Provide for .Any Further 
Concentration of Control of Switching Operations in Chicago, 

The picture painted by EJE and l&M is lhat CSX will gain dominance over 

switching movements in Chicago, As demonstrated above, a distorted analysis of the 

effectuation of interchange between carriers m Chicago has been fumished by EJE/I&M. 

Otiier interests, who wish to see the succession lo tiie old ConraU's ownership of 51% ofthe 

IHB stock handled differentiy from that which the pan.c: nego .died, focus on tiie aUeged 

grow ing power of the eastem railroads over tiie three intermediate switching caniers vis-a­

vis westem railroads. See. c^,. IDOT-2, IC-2. DE-2. IPC-2. These contentions would be 

wiihout merit even if a nanow circle were drawn around the three intermediate switching 

carriers. 
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We take the three one by one. Obviously the simation with respect to the 

BOCT will remain unchanged alter the Transaction - it historically has been a wholly-owned 

subsidiary of CSX'i and its predecessors and it will remain a wholly-owned subsidiary of 

CSXT. Indc' d. some of lhe opponents of the Tramsaction say that BOCl is not an 

intemiediate switching canier at all (see WC-10 at 3), altiiough a contested arbitration 

beiween CSX and WCL nas rejected this contention.-

EJET&M exhibits a touch of schizophrenia in describing CSXT's wholly-

owned subsidiary, the BOCT. On tiie one hand. EJE/I&M describes its ftinciio.i as an 

intermediate switching canier. and attempts to portray it as iust like BRC and IHB, Yet, on 

the other hand. EJE/I&M portrays the company as a mere extension of CSXT. opt rated 

exclusively as an extension of CSXT,- EJE-10. Tumer VS at 7 S and 12. LIE/I&M's 

uctic is to describe a nonexistent, smiplistic world in Chicago in ».hich the only links 

beiween tmnk lines are three "switching lines" controlling passage ihrough the Terminal: and 

then to portray CSX as dominating those lines In actual fact, CSXT does control the 

BOCT, a separate Illinois corporation with its own labor agreements, financial accounts, etc. 

But CS.X has never contended tiiat BOCT is operated witii tiie same degree of independence 

as IHB and BRC Nothing in tiie Transaction .iffects CSXT's control of BOCT in the 

slightest, EJE I&.M do not a!lege oiherwise. 

^' See the discussion and ciution in the next part of this Section .XIII. discussing the 
Responsive Application of WCL, 

^ WC lakes a smiilar approach, WCL-10 at 10 and .McCanan VS at 5, 
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Next, the BRC .̂  owned eight railroads and is operated independently by a 

separate management team, Conrail's 16-2/3% ownership interest will be transfened lo PRR 

for control by NS under the Transaction Agreement giving NS a 25% share - equal to that 

of CSX See CSX/NS-25. Vol, 8B at 90; Booth RVS al 6-7.^ BRC receives trains for 

switching today from all owners and from a number of non-owners, including WCL. Id, 

All owners of the BRC ( f c . all the larger roads) are obligated to accept delivery of cars at 

tiie BRC's Cleanng Yard, so any carrier that reaches Clearing Yard can deliver to any 

owner. For tiiis reason, and because of tiie BRC's efficient hump operation tiiere. Cleanng 

Yard is a popular facility for interchange. 

Ownership of i . . . >RC is curtently balanced beiween Eastem and Westem 

roads That ba'ance is unaffected by tiie Transaction. NS will acquire ConraU's interest in 

the BRC. bringing its o'wnership share up to tiiat of its primary rail competitor. CSX, To 

the extent tiiat relative ownership interests matter, the Eastem roads gain no votes and CSX's 

^' The interests in ui. BRC which has 12 shares of siock outstanding, before and after 
the Transaction are as shown m the following lable: 

BRC Shares 

Pre Post 
Transaction Transaction 

CSX 3 3 
NS 1 3 
BNSF 2 2 
Corû ail 2 0 
UP 1 1 
CP'Soo 1 1 
CN/GTW 1 1 
IC 1 1 
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primary competitor achieves equal voting power ihus weakening any influence CSX might 

have had as tht. largest BRC owner at the present time. 

Ownership of EJE i^ unaffected by the Transaction, Some consider EJE an 

"intermediate switch caniei 'r at least a "switch camer" if forced to label it according to 

its primary operating role.^ PTE does function in some ways more like IHB lhan like a 

tmnk line. Even EJE admits tiial it competes with IHB. EJE-10 at 8-9. Deba'ing whether 

EJE is an "intermediate switch cartier" or not, of course, proves nothinr. except in the 

simplistic EJE/I&M view of Chicago. 

Virmally all, if not all, caniers v/ith lines in the Chicago area serve industries 

and perform industry switching. Many, including EJE, serve as a bridge beiween two other 

carriers either by pvermining others to operate over their right of way, making yards 

available, or by performing intermediate switching service themselves. Booth RVS al 8. 

Apart from Conrail. the ownership of these carriers is wholly unaffected by the Transaction. 

We mm to the IHB The Transaction brings il about tii^t ihe major Eastem 

railroads, of course, decline from three railroads lo two (as have the principal Wesiem 

railroads) .As a whole, the Eastem railroads gain no additional power as to the IHB: they 

still have a bare majority of the slock of the IHB Conrail w ill continue to own the 51% 

block of the stock, but its two owners will, according lo their mtemal agreement submitted to 

iiie Board, direct the voting of ih.̂ t block. Because ihe two are fierce competitors of each 

other, one can anticipate that the> w ill not permit cither one of them to 0'L.uin undue 

^ The Priniary .Application so refers to the EJE, putting it in the same caiegor.' as 
BOCT, BRC and IHB, See CSX NS-25. Vol, 8i3 at 108, 
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advantage While CSX is given certain specific powers with respeci lo the 51% block of 

IHB Slock, there are numerous checks and balances in the agreemeni. The power of either 

of them and perhaps, because of their diffuse interests, the collective power of the two, w ill 

be less than that which Conrail curtently enjoys by itself. The same 49% ow ntr will be still 

there and the CSX/NS agreement expressly acknowledges the fiduciary duty owed by the 

51% owner to it, 

iii, IHB Operates as an Independent Entity 

.And Will Continue to Opierate Independently, 

The IHB. owned 51% by Conrail and 49% by CP/Soo. is operated as an 

independent company with responsibilities to its majority and minority shareholders. The 

Board has held in Decision No. 53. decided November 7. 1997, thai: 
IHB operates a separate raUroad with over 800 employees from 
its offices in Hammond, IN, Its labor agreements are separate 
from those goveming Conrail employees, and are separately 
negotiated by IHB, its day-to-day operations are under the 
direction and control of a general manager who is an IHB 
employee IHB operates as a sw itching carrier for most major 
railroads operating from and to the Chicago area. The 
commercial relationships of Conrail and IHB as interconnecting 
railroads are govenied by agreements negotiated at arm's length, 
as lhey are with other railroads with whom IHB connects. 
Conrail does not dictate to or unilaterally exercise dominion 
over IHB, 

IHB IS a railroad operated independently of the applicants (Page 
4.) 

The same will be tme after the Transaction. IHB w ill continue to operate as an 

indeperK)enr entity It vvill have ils own operating, financial, mechamcal engineering and 

labor relations functions, Imporuiitlv, IHB dispatching will be conducieu by IHB employees 
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who w ill be responsible lo IHB management There is nothing in the CSX/NS agreemeni or 

the op)erating plans to the contrary. 

The change of ownership of the IHB is apt to make the IHB more 'efficient and 

responsive raiher lhan less responsive to the needs of ils users lhan il was under Conrail's 

majority ownership. First. CSX proposes unilaterally, out of its own pocket, to make 

subsuntial unprovemenis on the facilities of the IHB oy upgrading Blue Island Yard. 

Second, one of fhe d'fficuliies in making the Chicago Terminal flow smoothly is difficuhy in 

communication. A single train must often traverse several earners' lines to get to the 

destination yard. Each line is generally dispatched by its owner. Dispatchers for different 

roads typically do not coordinate their efforts with one another. To help reduce the 

inefficiencies ihat follow from lack of communications, in 1997. BOCT relocated its 

dispaiciiers lo the BRC's Clearing Yard where tiiey are now co-lcx:aied with BRC 

dispatchers. Merely being in the same dispatch'r.g i.v..T:p'ex has improved coordination 

between these two teams, Reardon RVS at 1-2, CSX will propose after the implementation 

of the Transaction, ihat IHB relocate its dispatching leam *o the BRC dispatching complex so 

that the IHB team loo can benefit from improved communication and that BRC and BOCT 

dispatching can benefit as well. 

iv. No Other .Major Cartier Has Complained About the 
Transaction's Disposition of Conrail's IHB Shares, 

Without question. Chicago is a cmcial rail hub. Any change that threatened 

the disastrous outcomes described by EJE/I&M (and to a lesser extent by WCL) would 

unquestionably engender widespread outrage and complaint. Yet. the silence of other roads 
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reaching Chicago is deafening Even those actively participating in this proceeding have not 

made the disposiiion of Conrail's ownership of IHB an issue, 

BNSF has attended many of the deposit ons in this case and is clearly well 

informed, CN. CP and UP -- all of whom could not afford to put their Chicago operations 

at risk - support the Transaction, [[ 

]]] Document EJE-02-HC-

00001/00003 (Vol. 3). WCL and IC have their agendas, but have not made IHB ownership 

an issue: WCL asks only for neutrality conditions Indeed, the only rail caniers who seem 

to have any concert! ? the two that vant lo force a sale. 

b. EJE's Responsive Application Would Waste an 
Oppormnity To Improve Operations in Chicago. 

i. Chicago IS Cmcial to Rail Operations .Natio wide. 

The Board is well aware of the importance of the Chicaeo Terminal to rail 

operations nationwide. Every major canier reaches Chicago and interchanges directly or 

indirectly w itii every other major carrier there Key intermoda! operations originate, 

terminate and link to rail and highway carnage at Chicago, 

In spite of - or more realistically, because of - its imporunce, operating 

problems have persisted wuhin the Chicago Terminal from time immemorial. While Chicago 

works, the complaints about train delays, dispatching foul-ups. and the like, raised by 

various parties can be repeated for just about every earner s operations on, or across, 
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anotiier s lines Reardon RVS at 5 The Board should not wast an oppormnity to improve 

operations in Chicago by forcing a sale of Coru-ail s inierest in the IHB, 

ii Tliis Transt̂ ciion Brings a Real Opportunity and a 

Real Plan To Improve Rail Service Through Chicago. 

CSX is committed lo investing tens of millions of dollars in capiul 

improvements in the Chicago area, including track and signal work, Namrally, these 

improvements will be made because lhey benefit CSX But other camer will also benefit. 

More efficient routings, made possible by new connections, will relieve congestion for all 

railroads. Every railroad lhat operates over the IHB w ill benefit. Even those that do not 

operate on the IHB. but who today are delayed by railroads t^it do, will benefit .And, those 

who today want to cross lines blocked by those who wait for clearance from the roads that 

will operate over the IHB will benefit as well. 

All this simply reflects an inherent characteristic of a network; improvements 

in one place will benefit the network as a whole -- and its users generally. 

A forced sale of ConraU's interests in IHL would waste this opportunity to 

expee .e through movements at Chicago and thus to redu.e congestion. CS.X cannot be 

expected to make such substantial capital investments in a property in which il has absolutely 

no ownership inlciests. Further. CSX's operating plan, wtuch anticipates major use of the 

IHB's hump facility at Blue Island fard. may have to be reevaluated if CSX's access route 

to Blue Island over tiie IHB wili remain as delay-filled as it is today. The consequences of 

changing the CSX Operaiing Plan to increase use of BOCT's flat switching Ban Yard, the 

BRC's Clearing Yard, a combination of the two. or some other altemative has not been 

worked out but clearly puts at risk CSX's ability to operate efficiently through Chicago. 
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iii . A Fo' .ed Sale of Control of IHB 

to EJH/I&M Has No Public Benefits. 

The EJE/I&M lake-over involves no svnergies and reduces co.npetiiion: EJE 

offers no operational synergy with the IHB. Their lines meet only m one sector in Indiana, 

and tiiere is no substantial benefit from me-, ..g their operations. Orrison RVS at 25-31. 

EJE/I&M acknowledge this OE-IO, Tumer VS at 3. 

EJE's operauons are largely devoted to avoiding the areas in which the three 

historic intermediary switching carriers operate; i* provides an altemative to them. EJE-10 

at 8-9. So EJE brings few if any rynergies to the marriage witii IHB. On the other hand, it 

is an admitted competitor of IHB. Id, So we have a combination of no operating synergies 

and a potential reduction in competition. 

EJE brings no subsuntial useful yard facilities . the picmre with IHB. 

EJE's major yard. Kirk Yard, is not well simated as an interchange yzrd for the line haul 

carriers. It is located al the far eastem end of the Chicago Terminal. FurtJiermore, as 

EJE/I&M essentially admits it is an industry support yard for the nearby sieel mills. EJE-10, 

Danzl VS at 3. 

If possible. I&M brings even less to the picmre All that can be said of it is 

that it IS not a competitor to IHB. It has no subsuntial yard facilities anywhere near the 

Chicago .irea: its nearest yard is in Davenport. Iowa. EJE-10. Brodsky VS at 4. It has only 

been in existence since April of 1997, It is hard lo discern the purpose of ils joinder with 

EJE in this regard, unless it was felt ;.?*cessary that a line-haul carrier that was not a 

competitor of IHB be broughi ui to unprove appearances, 

- XIII 27 -

P-313 



EJE l&.M Have No Operating Plan: .Astoundingly, EJE l&.M have offered no 

operating plan for IHB They acknowledge that IHB would be operated pre'ty much as it is 

today. FJE-10, Exhibit 15 EJE/I&M's claim lhat they could not gel the documents 

necessary to describe their planned operations from CSX or NS is specious First, EJE (as 

the .AU mled) never attempted to obUin discovery from the conect party, IHB, IHB has 

been a party to this case, separately represented by counsel, since June 1997, Second, the 

information demanded would have been otUy of limited value in preparing an operating plap. 

Ihird - and most compelling -- EJE has been operating in the Chicago area since it was 

fonned in 1888, It must know enough about operations in Chicago to develop and submit a 

pi m to the Boaid - If after a cenmry of operations in tiie Chicago -̂ rea il has no ideas on 

the subject, must rely upon forensic discovery lo put forward a plan, z. id suggests that il 

likes things just as they are, it scarcely waaants belief If EJE cannot tell - or more 

precisely chooses not to tell - the Board what it plans, its responsive application deserves no 

consideration at all .Applicants submit tiiai the EJE/I&M Responsive .Application should be 

summarily rejected if only for that .--eason The Board deserves to know what the ill-defined 

venmre between EJE and I&M plans to do with tĥ s ;inportani part of me nation's most 

important rail hub. 

The Claimed Joint Venmre vvith l&M Is Contrived, Hastily Thiown Together 

and Designed as Wmdow Dressing: The Board should view with great skepticism tiie joint 

venmre between EJE and I&M. The arrangement appears to have been put togetiier to make 

- I&M is a start-up canier. Its protestations of ignorance about Chicago operations are 
at least credible, [[ 

]] 
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the EJE's grab for a bargain basement priced control of IHB look more legitimated 

UE/l&M told the Board little about the anangements between them. 

When nouces of intent to file responsive applications were filed on August 22, 

1997, EJE filed alone (EJE-3). I&M was no-.̂ here to be seen. When, on October 1, 1997, 

EJE filed with the Board i's "Verified Statement of .No Significant Environmental Impact" 

(EJE-7) witii respect to the t rospeclive Responsive Application, I&M was still nowhere to be 

seen. When the joint Responsive Application appeared on October 21, 1997, the joint 

venture offered no agreemeni to explain how it would jointly control the IHB stock - and no 

explanation at all conceming the muution of EJE's .August 22 and October 1 solo filings into 

an October 21 joint filing. 

[[ 

]] Thus, the liming of 

I&M's appearance on the scene remams obscure, although :t êems to be quite recent 

The mamier in which the two parties, EJE and I&M, came to the decision to 

file a joint application is mystenous and indeed smacks of the miraculous. It appears that the 

possibility of sponuucous generation, long abandoned in the biological sciences, may be 

^ If divestimre were ordered and if agreement on price could not be reached, the Board 
would set the price But EJE,'I&M w ould be free to walk away at no cost to themselves if 
the pnce was not entirely to their satisfaction, 

- XIlI-29 -

P-315 



present nonetheless in tiie making of corporate deals [[ 

]] 

[I 

)) 

Thus, how the EJE/I&M joint venmre was conceived, who proposed it to 

whom, and its motivation, all remain swathed in mystery. The motivations of tiie parties to 
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fonn the joint venmre are covered by the veils of the atlomey-client privilege, AU lhat w( 

can infer is that the place of conception was a lawyers' office in Chicago, 

The joint application forecast that the parties would pul together a 

s..>ckholders' voting agreemeni bul no form of one was provided. EJE-10 at 6. [[ 

11 

.As to the purchase price of the 51% block of stock, which the Responsive 

Application said that EJE and I&M would have no difficulties in raising, [[ 

11 
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The anangements between the two caniers appear to be extraordinarily loose, 

lo .say the least, ([' 

I) The Responsive Application does not seem :o fit the profile of a serious one, 

thought out and negotiated between businessmen The contrast between what the Board is 

being offered in this Responsive Application and in the detailed agreement beiween CSX and 

NS (CSX/.NS-25. Vol, 8C. at 693) relating to IHB in the Primary Application is striking. 

Such an ill-considered and ill-defined proposal as ihat of EJE/I&M hardly deserves serious 

attention. 

c. EJE's Complaints About The Transaction's Effeci 

on Its Commercial Switching Business are Unfounded. 

Aside from the feeble contention that the public interest will be adversely 

affected when CS.X and NS acquire control over Conrail's 51 percent interest in the IHB. 

EJE pr«.ceeds to voice a laundry list of "concems" about how tiie Transaction will harm its 

commercial switching business. In doing so. it unabashedly admits lhat it is IHB's 

competitor - without regard for the implications of such an admission upon its demands to 

acquire control of lhat competitor, 

i . IHB Will Continue To Set "Prices" Independently, 

Today IHB sets its switching charges independently. It will continue to do so 

after C .̂-: and .MS inherit joint control over Conrail's 51 percent of the slock. Any worties 

EJE may have on lhat score smiply boil down to a competitor's fear of competition. 

XIII-32 

P-318 



i i . Any Incentive for a Tmnk Line Owner 
of IHB To Favor IHB Over Other Competing 
Switch Camers is Lessened bv the Transaction. 

EJE argues that IHB's new owners will prefer to work with IHB to perform 

industrv switching m connection with their own line haul operations. EJE-10 al 9. Thus, 

EJE argues. EJE will lose switching business from those rail customers that it serves in 

competition with IHB. I d 

In the first place, if this were a problem it would not be a new one. EJE's 

General Manager (M.S. "Mel" Tumer) testified in his verified statement that Comail has 

favored the IHB in choosing an intermediate switching cartier in Chicago (EJE-10. Tumer 

VS at 10) [[ 

.]] In any 

event. EJE's clever solution to this "problem" is. of course, to control ils competitor to 

prevent CSX and NS from favoring it. 

EJE I&M seem to have forgotten thai the Board protects competition - not 

comperitors. It does not grant benefits to competing caniers to immunize them from the 

market place effects of transactions presented to it; and it does not restmcmre the 

transportatior. network to equalize the competitive posmre of industries in the markets in 

vvhich they compete. 

In any case, EJE's competitive effects arguments are flat wrong. Economics 

dictate that ' '.unk line will not accept a lower level of service from a partially-ov ned 

subsidiary if an independent swi'^h carrier can perform better. The competitive marketplace 
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and tiie ever-increasing service demands of customers mandate this Conrail's current 

willingness to favor EJE on moveme:its where EJE can provide better service (see EJE-10 at; 

Dam-1 VS at 9) offers real world pro( f of that economically logical pnnciple. And. this is in 

a w. ,d where Comail controls IHB through 51 percent ownership, .After the iransaction, 

neither CSX nor NS will have tiiat large an economic interest m IHB. See n.l5. abc e. 

.Any alleged " ncentive" to favor IHB will be cut drastically. 

ii i . EJE's Complaint About Its Difficulty in 
Competing With IHB for Jointly Served Shippers 
is Tidily "Fixed" by Its Proposed Acquisition of IHB. 

FJE makes no attempt to deny -- and readily admits - that it and IHB directiy 

compete to ser̂ e a nuniber of shippers, EJE-10 at 8-9, These shippers would lose one of 

the two rail options available to them today if the responsive application were granted. [[ 

)] By creating 2-to-l 

shippers wiihout offering a solution FJE ensures that it will not lose out in tiie market place. 

But It also ignores a considerable body of Board and ICC precedent. 

d. EJE/l&M Have Failed To Meet Their Burden 
of Proof That Anv Public Harm of Any Sort 
Wi'l Come As a Result of the Transaction, 

EJE/I&.M have presented the Board witii an application for an order compelling the 

sale of privately held property, and vesting in them tiie control of an important part of the 

Chicago Terminal and its operations, EJE/I&.M should, and do. carry a very heavy burden 

of proof. The Board should expect and require tiiat burden of proof be met in their case in 
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chief The principal failure of proof is the most fundamental one - tbat there is no showing 

that the new arrangements, provided for in the Primary Application, as to the Comail stock 

ownership in IHB will be contrary to the public inierest. Instead. IHB will continue to be 

operated as a neutral canier. 

EJE's General Manager. .Mel Tumer, was the primary witness supporting 

EJE's and I&M's effort to show that CSX would dominate the IHB and "would not operate it 

neutrally," OF 10. Tumer VS at 10-11; [[ 

IF' 

Mr Turner's opinion ignored the fact that NS and CP/Soo were in the picmre 

as IHB stockholders whereas tney were not as to the BOCT. a 100% -̂owne subsidiary of 

CSXT, Asked why NS would put up with such behavior by CSXT, or why CP/Soo would 

put up with It, in each case Tumer responded [I ]] Tumer Dep, at 8-10. 

Contrary to the clear text of the agreement beiween CSX and NS, it was Mr. Turner's 

understanding that [[ -Il 

Id. at 13, Mr, Tumer had never [[ 

]] Id, at 10, 25. His only 

knowiedge of the matter was his [[ ]] Id. 

at 10. That undersunding is, of course, contrary to the agreement that has been filed with 

To put the shoe on the other foot, it was established at the depositions lhat [[ 

11 

- XIII-35 -

P-321 



the Board .Mr Tumei s opinion, based solely on analogy from his notions as to how CSX 

has operated a l(K)%-owned subsidiary which, of course, was not govemed by a 

stockholders' agreement or by the constraints of a minority interest, is unsupported by any 

familiarity with the acmal anangements for post-Transaction operation in this case. It is not 

of any probative value. 

Besides "CSX domination" one other concerti was raised - that "IHB 

operations after the transaction will lead to a reduced emphasis o.i intermediate switching 

services for smaller railroads in Chicago." EJE-10, Tumer VS at 11. That concem too was 

without proof or foundation. That opinion was based, according to Turner's deposition, on 

[[ 

•11 

William Brodsky, President of I&M (and of its affiliate, .Monuna Rail Link) 

gave his opinion (EJE-10, Brodsky VS at 6-9) that tiiere would be a troublesome 

concentration of control in Chicago terminal swit>:hing under the primary application. 

[I 

11 
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How the l&.M would be prejudiced by the Pnmary .Application was left in 

obscurity by Brodsky at his depositio.i, ([ 

11 

11 

[[ 

11 
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lAM".-. concems about prejudice to it in Chicago as a result of the Transaciion 

are hard'y bome out by anv evidence. 

Thus, tiie "proof that there would be a diminution in attention to IcKal 

switching movements and a domination of IHB by CSX was no proof at all, EJE I&M ha- e 

failed in other regards fo prove their case: 

They have offered no plan on how tiiey would operate IHB. 

They have offered no report on tiie environmental impacts of their joint 

proposal. 

They have offered no insight inlo financing. 

They have offered no details of their alleged joint venture. 

They have cffered no real evidence tha' competition will be affected by 

the Primary Application. 

They have offered no solutions for the iwo-to-one simaiions the 

Responsive Application would create. 

I hi*̂  Responsive .Application appears to resemble a lottery ticket more closely 

lhan an application worthy of serious consideration. 

3. Wisconsin Central Ltd, 

Wisconsin Central (WCL). a class II rail canier operating in Wisconsin. 

.Michigan (Upper Peninsula). .Minnesou and Illinois, has filed comments (WC-10) and a 

related Responsive Application (WC-9) seeking a Board order compelling BOCT to sell lo 

WCL its .Alienheim subdivision - a line of approximately 7,6 miles in the Chicago Terminal 

area, abutting the end of WCL's main line to Chicago, 
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Il should be noted al tiie outset that WCL has trackage rights today over the 

Altenheim subdivision. 

WCL in addition seeks the imposition of two conditions: 

First, tiiat CSXT be required, in effect, to merge its wholly-owned subsidiary, 

PO<'"T, into CS.XT. A formal upstream merger was WCL's proposal in its Notice of 

Responsive Application filed in August 1997 (WC-2 at 4) but the present proposal is lhat 

CSXT is to be required to conduct direci interchange in the Chicago Terminal area apart 

from BOCT and without the use of BOCT as an intermediate switching ramer WC-10 at 8. 

Second, "that dispatching over the IHB in the Chicago Terminal should be 

provided by a neutral canier - a carrier other lhan one of the IHB owners." WC-10 at 

9.10 (This last propo.sal has been discussed to some extent m connection with the discussion 

of the EJE l&.M Responsive Application seeking to acquire the 51% block of the stock of 

IHB cunently owned by Conrail. above.)— 

\one of the requests of WCL h... anv merit None of them addresses a 

condition ihat is I ransaction-related. None of them has anything to do with any threat to 

competition posed by the Transaction, Each of ti.em is an attempt to pursue longstanding 

goals of WCL which it ha. pursued in thr past - in some ca.ses. in vendettas ihat have been 

pursued through length)' 'itigation. 

^ WCL is represented before the Board bv the same law firm which represents EJE and 
I&M. a fimi apparentlv served in some brokerage or other deal-making relationship in 
rutting the combination of EJE and l&.M together. See Section XIII,B,2,b,iii.. above. 
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a. WCL Has Not Justified tiie Extraordinary 
Relief of a Forced Sale of a Line of RaUroad. 

WCL already has trackage nghts over tiie line of railroad that it wants to 

acquire forcibly against its owner'-, will. It can use those irackage righis to go anywhere in 

Chicago tiiat it could go if it owned the Altenheim subdivision. That is not enough for i l . 

and never has been enough The line s value was ..ear to WCL even before its birth as an 

operaiing canier Almost from the moment of its conception. WCL has coveted BOCT's 

Altenheim subdivision. On July 25, 1987, even before it commenced operations as a spin-off 

of tiie Soo Line's Wisconsin routes, WCL's president wrote to CSX suting: 

We desire to make anangements with tiie CSX system 
for interchange at Chicago, and also for trackage rights on the 
BOCT to effect interchange w ith otiier camers in the Chicago 
Tenninal, WC wi!] not operate a yard at Chicago, but wi l f 
operate w ith pre-blocked trains from its terminal at Fond du 
Lac. Wisconsin directly to and from the yards of tiie connectmg 
camers. 

That letter identified the irackage rights requested as follows: 

Concem'ng trackage rights, we request overhead rights 
between Fran>.iin Park and Blue Island, betv een Forest Park 
and Blue Island, and between Westem Ave, Junction and 
connection with tiie St, Charies Air Line at linion Island , . . 
Booth RVS. Attachments.̂  

While WCL has attempted to portray CSX as manipulating BOCT to tiie 

continuing detriment of WCL in particular and Westem carriers in general, the fact is tiiai 

BOCT granted to WCL the route it so badly needed to effect interchange witii otiier caniers. 

including trackage nghts over the Altenheim Subdivision, The rights granted gave WCL 

^ The segment between Forest Park and Blue Island is tiie Altenheim Subdivision. The 
remaining rights were not granted, 
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extremely effective access to BRC's Clearing Yard for Chicago interchange with numerous 

camers The rights also gave WCL direct access lo IC (via 16th Street) and to Conrail and 

CN/GTW (via Brighton Park) Without those trackage righis. WCL wcild have been 

virtually forced to use BOCT s Barr Yard (and lo pav BOCT's intermediate switching 

charge ) Booth RVS at 3 WCL's only other practical option would have been lo obuin 

irackage righis over IHE from Forest Park to IHB's Blue Island Yard or to BRC's Clearing 

Yard, That altemative would not have been as operationally desirable for WCL because 

IHB's McCook Line from Forest Park to Blue Island Yard was (and remains) a very heavily 

used line with serous congestion problems. Id, at 3-4, With those trackage righis, WCL's 

interchange with owners of BRC (and otiiers who chose lo use BRC's facilities) was 

facilitated and WCL was able to operate at lower costs Id, at 4,^ 

Now . after greatly assisting WCL in establishing its operations in Chicago 

(including helping .VCL reach CSXT's arch-rival, NS) BOCT and CSX find themselves 

confronting a demand that BOCT's property be expropriated by its tenant. 

The decisions of the Board and ils predecessor leach lhat even where a 

competitive problem is caused by a transaction, the preferred remedy is trackage rights raiher 

than the more extreme remedy of line transfers. See UP SP at 157-63, 179 (granting 

trackage nghts in lieu of divestiture), A fortiori, where trackage rights already exist and no 

22 Of course BOCT receives trackage rights fees for WCL's operations, and these have 
generally been paid without protracted dispute. However, by denying WCL's request, 
BOCT's anractiveriess to WCL as an intennediate switch canier to roads other lhan CSXT 
would have ri.sen greatly, and the intennediate switch charges would greatly have exceeded 
trackage nghts tees, 
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purpose of correcting a competitive problem caused by the Transaction is presented, no line 

iransfer should be ordered, 

b, vVCL Cites No Competitive Injury Associated 
With the Transaction Which the Forced Sale 
Would Remedy and Its Interest in Acquiring the 
Altenheim Subdivision Ixmg Predates t.he Transaction, 

WCL's interest in purchasing the .Altenheim subdivision dates back at least as 

far as 1989 The parties first met in late November of that year and exchanged 

correspondence for some time thereafter Bootii RVS at 4-5 and Atuchments, However, the 

value CSX and BOCT then alUched to the line was too high for WCL. A January 30, 1990 

letter from CSXT to WCL indicated th; t the parties were far apart on price Booth RVS 

.Attachments .A proposal of substantially more lhan WCL's original indication of interest 

was made by WCL in January 1992. but it was not accepted. Booth RVS Atuchments. 

WCL appears not to have raised the issue again until its Responsive Application, Now, it 

seeks tiie right to purchase at a price lo be set bv the Board - but presumably w ishes to 

reserve the right to mm down the purchase if the price is loo high. 

Not only does WCL's interest in the line pre-date the Application, so too do 

the cc.nplaints which it raises seeking to establish some "need" related to the Transaciion. 

Its complaints about dispatching by tiie BOCT (WC-9, Scon VS at 3) are admittedly focussed 

on the past and the present. Its dissatisfaction with the maximum allowable speed on the line 

vWC-9, McCartan \ S at 9) today obviously expresses no more than an atuck on the status 

quo. WCL's description of the operating advantages it says it could achieve on its existing 

line beiween Chicago and Fond du Lac WI. if it could acquire BOCT's yard facilities at 

48lh Street iWC-9. .McCartan VS at 14). has notiiing to do with tiie Transaction. 
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WCL's complaints about tiie sums quo - even if lhey had any merit - are not 

"competitive injury" resulting from a transaciion, the sort that the Board addresses in conttol 

proceedings WCL today can reach all tiie other can-iers it could reach by buying tiie line in 

question WCL as owner of tiie Altenhemi sulKlivision would not reach a single additional 

canier that it does not reach today by using trackage rights. 

Straining in an attempt to find something tiiat might happen in tiie fumre to 

complain of and to link to the Transaction, WCL offers up a liuny of past actions relating to 

the BOCT. attempts to portray tiiem as malicious, and ti-en extrapolate forward - all without 

finding a link to tiie Transaction. WC-10 at 3-4, Thus, mumally beneficial interchange 

agreements beiween CSX and major westem roads relating to interchange through BOCT are 

portrayed as extortionate, Bootii RVS at 9, CSXT's position (endorsed by tiie ICC and tiie 

Umted Sutes Court of Appeals for the D C, Circuit) that it is not required lo treat cars 

delivered to BOCT as delivered to CSXT. is presented by WCL as a strategy to force other 

caniers lo use the BOCT as an intennediate canier, WCL's argumem ignores tiie fact tiial 

CSXT does arcept imerchange from the Bell Railway at BRC's Clearing Yard today, Bootii 

RVS at 8. 

WCL complains about congestion, and difficulties it has had operating over tiie 

Altenheim subdivision. As is usually the case m crowded areas, the tenant complains of the 

dispatching and suggests bias in favor of the line owner. Obviously. WCL would prefer to 

dispatch tiie Altenheim subdivision and let otiier railroads complain of its dispatching. On 

discovery. WCL admitted that it never made anv complaint m Court or to the Board as to tiie 

quality or impartiality of BOCT's dispatching or its track maintenance in connection witii the 
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Altenheim subdivision Intenogatory Response, WC-12 at 5-10 So any problems appear to 

have been sub-acute, WCL acknowledges (WC-10: McCanan VS at 3) that rail line 

congestion is a problem throughout Chicago. 

c. Even If They were Relevant, WCL's 
Stated Plans for Improvement of the 
.Altenheim Subdivision are Vague and Speculative. 

WCL expresses some ideas as to what it might do with the Altenlieim 

subdivision. It attempts to tempt the Board into a divestimre order by parading a list of 

Capiul expendirures, including d. able stack clearance, across the pages of its filing.-

WC-10, .McCarran VS at 13. 14. However. WCL has never even approached BOCT ô 

express an interest in discussing clearance work. Reardon RVS a: 6. If WCL wants the 

route cleared, and if WCL is tmly willing lo pay for that work, then there is no commercial 

reason why ihat cannot be done. (The engineering feasibility of such a project is unknown ) 

And, if CSX is persuaded that there is economic justification in the form of joint-line WCL-

CSX doublesuck iraffic for CSX mvestmeni in clearances, then CSX is willing to consider 

sharing the cost. In any event, potential capital investment is not a justification for taking 

the property of A. and making A sell it to B. merely because that B might be able to do 

more with the property than A can do. 

Finally, aside from a relatively small track upgrade proposal, WCL does not 

really represent to tiie Board that those investments would be made. On discovery, following 

— There appears to be no evidence of any desire of WCL to have double-stack clearance 
on the Altenheim Subdivision until i.s filing in tiiis case, Reardon RVS at 6, Of course if 
there were real opportunities for double-stack intermodal service involving joint line 
WCL CS.X move ments. CSX would welcome an op;iormnity to discuss an appropnately 
shared investment in clearance with its trackage-rights tenant. 
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a motion to compel, WCL has indicated tiiat with respeci to the investmenis in tiie 48tii 

Avenue Yard to upgrade ils condition and place il in expanded serv ice, spoken of in its 

Responsive Application (WC-9 at 7-8), it has made no efforts toward determining an 

appropriate amount for investment in the Yard: it has made no efforts toward determimng an 

appropriate schedule for making such investtnents: and it has no approval of any investtnent 

from its board of directors. Indeed, tiiere is no oluiion of WCL's board of directors 

autiiorizing the filing of the Responsive Application: tiie acquisition of the Altenlieim 

subdivision: or any projects whatsoever lo improve tiie physical condition of the Alienheun 

subdivision, Intenogatory Response. WC-14 at 8-10, 

d. WCL's Responsive .Application Calls in Question 
the Priorities for the Pertbrmince of Local 
Switching Industries on the Altenheim Subdivision. 

The Rebutul Verified Sutement of Donald K, Reardon. Presidem of BOCT, 

indicates tiiat the present use of the Altenheim subdivision is essentially tiie handling of tiie 

switching movements for tiie eleven industries tiiai are on the line and tiie movement of 

WCL's trains under trackage lights. Pulling maintenance operations to one side, tiie only 

source of congestion and opeialional difficulty for the WCL movements, of which WCL 

complains, are the local switching operations, Reardon RVS at 3, 

As tiiat Rebunal Verified Suiement esublishes, the effect of tiie Responsive 

.Application on operations would be that instead of the switching work for the local industries 

having precedence over tiie trackage righis operat'ons of WCL. tiie WCL operations would 

have precedence over the trackage rights operations of BOCT in serving tiie local industries. 
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Tlie issue before the Board is not whether such a reversal of priorities would 

be consistent with the public interest if it were voluntarily proposed by the parties, though 

WCL has not made much of a case that it would be. The issue is, raiher. whether it is 

necessary lo condition the overall Transactiop involving CSX, NS and Conrail on a forced 

sale which would have as its principal result a reordering of those operational priorities as 

between the WCL overhead movements and the services pertbrmed for the eleven local 

industries. To stale that proposition is. we submit, to make its answer obvious. 

e. WCL's Requested Condition That CSXT Merge BOCT Out 
of Existence or Pertorm Its Functions Itself is Merely 
a Re-hash of a Long-sunding Dispute Between WCL. BOCT 
and CSXT over BOCT Intermediate Switching Charges 

WCL and BOCT have a long and contentious history of disputes over BOCT 

intermediate switching charges. In order to understand fully WCL's motivation in seeking 

this unprecedented condition, it is necessary to set out a short summary of that long-standing 

dispute, 

.A fuller description of this acrimonious matter is found in the opinion and 

aAard of arbitrator Sheldon Karon, dated June 10. 1996. found in N'olume 3. In tifiat award. 

BOCT's position was upheld completelv and an award of Si7.276.289.90 of damages, plus 

certain additional damages to be calculated, was made against WCL. Upon proceedings 

relating to the award in Federal District Court. Judge William Hart confirmed the arbitration 

award in the amount of Sl9.1t)0.490.44. and remanded ceruin further issues to the arbitrator 

for the determination of additional damages. Baltimore & Ohio Chicago Terminal Railroad 

Co, y, Wiscomsm Central Ltd,. U.S.D.C, N.D. IU., CivU Action No. 93C3519, 
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Memorandum Opinion and Order entered January 29. 1997. at 35 36. found in Volume 3. 

WCL has not paid tiie award and is coniinuing to contest it. 

The background that appears from these decisions is this: After il was created 

in 1987. WCL entered into an agreement w ith BOCT and CS.XT under which WCL would 

deliver and pick up trains at BOCT's Ban Yard, WCL agreed to pay BOCT's intennediate 

switching charge, excep. under certain circumstances which the arbitrator found did not 

apply. In fact. WCL paid tiie BOCT switch charges for over a year, at which time il 

stopped paving w ith no explanation. Efforts bv BOCT to collect continued with numerous 

meetings between WCL and CSX management it high levels of both companies. Ultimately, 

when all efforts at resolution failed, and with statute of limiutions issues looming. BOCT 

filed suit to collect. There ensued court litigation and a massive arbitration, lasting over four 

years. The result was a complete vindication of BOCT's position and an award of $20 

million Payment of the award has been resisted by WCL to the utmost and has not been 

made. 

WCL's tme agenda is lo resolve the BOCT intermediate switch charge issue -

at least for the fumre. CSXT can perhaps be forgiven for believing lhat tiie other conditions 

sought bv WCL have been contrived with the object of obtaining negotiating chips 

conceming the S20 million award. 

Related issues are before tiie Board now in Docket No, 41995.- brought by 

WCL, where it attempts to undermine the arbitration award hy -idvancing a new legal theory 

Wisconsin Central Ltd, - Petition for Declaraton. Order - Certain Rates and 
Practices oi fhe Baltimore & Ohio Chicago Terminal Railroad Companv and CSX 
Transportation. Inc 
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before the Board It may well be that WCL hopes that it can achieve much of ils goals in 

Docket No, -̂ 1995. here in this proceeding on an attenuated record within the context of a 

complex and wide-ranging Transaciion, 

BOCT's right to assess intemiediate switching charges has been the subject of 

controversy before Burlington Northem forcefully challenged BOCT and its then-parent 

Chessie System Railroads in the late 197()'s but lost. See Burlington Northem Raiiroad Co. 

V, United Stales. 731 F.2d 33 (D.C, Cir, 1984) affirming LCC Order. Review Board No, 

1. Docket No, 37515. June 22. 1982, Today, carriers in Chicago recognize BOCT as a 

separate company and contract with it as such Booth RVS al 2. While BOCT does not 

claim the sort of independence that BRC has, and which IHB has and will have after the 

Transaction, it is a switching camer that pertorms switching functions and makes available 

facilities, and thus is entitled to compensation as such. Whatever dissatisfaction w ith that 

situation may exist, it is broadly accepted, and is fully in accord with long-established 

precedent See Grand Tmnk Westem Railroad v. Pere Marquette Railwav, 174 I.C.C. 427 

(1931), The Transaction does not fumish any basis for the Board to revisit BOCT's stams. 

Historically. CSXT has paid BOCT charges for traffic delivered to BOCT for 

CSXT under various blocking agreements with Westem roads. These agreements (which 

have varied in their deuils over lime) have generally provided that when Western roads 

pre-block cars destined to CSXT via BOCT's Bam Yard. CSXT would pay the applicable 

BOCl intermediate switch charge. The effect of this has been lo reward the blocking 

caniers for their efforts by freeing them from payment of any switching charges. The effect 

of pre-blocking is. of course, to dimiiush the amount of handling lhat is necessary in the 
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Chicago tenninal area, to decrease congestion in tiial area and lo expedite and faciliute 

movements tiirough Chicago. 

WC? attempts to portray these ann length transactions, with such defenseless 

small businesses as the Burlington Northem and the Santa Fe. as if they were impositions on 

the Western camers In fact, these were mutually beneficial artangements lhat were entered 

into volunurily. Like WCL. each of these caniers had otiier options available lo deliver 

iraffic to CSXT. 'out by using these arrangements they avoided various costs and had the 

benefit of improved transit limes for their common customers Booth RVS at 9. 

WC benefiis from tiie use of BOCT facilities. The role of intermediate 

camers has been discussed above in the matenal on the EJE/I<L:M Responsive Application. 

It need not be repeated It should be clear lhat WCL benefiis from the availal ility and use 

of BOCT's facilities. WCL prefers to bring a full train of cars destined lo CSX in a 

single-crew move from ils yard at Fond du Lac. WI, to BOCT's Ban Yard. There, when 

the ttain is yarded. WCL's crews go off duty, lieing up :heir locomotives on 1>0CT yard 

tracks The locomotives are permitted to remain until a trait for reverse movement is 

readied by BOCT Bart Yard crews. At that time, a WCL crev (the same oi different 

depending on hours of service requirements) goes on duty at Ban Yard and departs. To 

accv̂ mplish tins witiiout tiie availability and use of BOCT's facilities. '«VCL would have lo 

exercise its trackage righis over the BOCT's Altenheim subdivision and continue soutii on tiie 

BOCT (or some otiier carrier's line) to tiie BRC's Clearing Yard where it would incur 

charges from the BRC 
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WCL has made i boasting point of the fact that it has no yard in Chicago. 

Booth RVS. Atuchments - (letter of July 25, 1987). presumably bringing it cost savings. If 

WCL did not benefit fr'»m using BOCT's Barr Yard, it could - and would - go elsewhere. 

The making of yard facilities available lo other rail carrier customers is a function of 

intermediate switching caniers It demonstrates, as the court and agency decisions and 

arbitrator's decision refened to above confirm, ihat BOCT is an intermediate switching 

carrier, fumishing WCL interchange facilities lhat il needs and oiherwise would have lo 

obtain elsewhere There is no reason for the Board, in this proceeding or otherwise, to 

disturb the commercial relations BOCT has esublished between itself and its canier 

customers. 

{. WCL's Proposed Condition That IHB Be 
Dispatched B; an Independent Operator is 
L nnecessarv and Unrelated .o the Transaction. 

Applicants have demonstrated lhat IHB will continue :o operate as a separate 

company, separately managed, with responsibilities to all of ils shareholders. Control of IHB 

will be spread among three owners The cunent minority shareholder. CP'Soo. will no 

longer face a unitary majonty stockholder, ihj independent Conrail, but a Conrail which is 

controlled by two mutual rivals, CSX and NS The largest economic interest in the IHB will 

be that of CP/Soo, .An open agreemeni beiween CSX and NS will govem how Conrail w ill 

vole as stockholder on certain issues, but the fact remains that control of the IHB w ill be 

diluted, not concentrated, by the Transaction, 

This demonstration alone suffices to address WCL's alleged concems, but 

WCL's failure to esublish a nexus berween tiie relief sought and tiie Transaction bears some 
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brief additional conur.ent.̂  Its complaint (WC-10 at 4) tiiat tiie CSX Operating Plan 

describes only tiie uses CSX will make of tiie IHB is beside tiie point. Namrally, tiie CSX 

Operaiing Plan discusses CSX operations. To attri'oute an intent on CSX's part to dominate 

the IHB's operation"; or to assert tiiai CSX will attempt lo exclude otiier caniers merely from 

tiie fact tiiat tiie CSX Operaiing Plan discusses CSX operations shows how farfetched tiie 

condition is. 

it must be remembered - as was established in discovery from other carriers 

having ties to WCL and making simila: cnarges. tiuough the same counsel, aboi'i CSX's 

intentions - tiiat one effect of the operaiing plans r f CSX will be to diminish congestion in 

the Chicago lerminal areas by encouraging pre-blocking and mn-tiirough operations. This 

will redound to the interest of all cartiers and vvill free-up yard capacity at Barr Yard which 

can be used to serve the needs of local industries and of tiie smaller railroads, which may not 

be in a position to pre-block to the same extent as the major camers Or ison RVS at 31. 

Just as there is no basis for requiring divestimre of Com-ail's 51% stock 

inierest in IHB. there is nr basis for separating the power to govem IHB. including the 

power to select its management and its dispatchers, from its slock ownership. Ownership of 

an enterprise in our system generally canies witii it tiie power to manage. The visions of 

abuse of that power by WCL. as by its apparent associates. EJE and I&M. are rank 

speculation: that speculation ignores the realities of tiie divided ownership of IHB (and of 

BRC) and ignores tiie beneficial effects of CSX's plans for Chicago operations. 

^ This also addresses tiie concems of Illinois DOT, IDJT-2 at 2, 
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C. Shortline Railroads. 

I . Ann Arbor Railroad. 

In its Responsive Application and Request for Condiiions in Sub-No. 78, Ann 

Arbor Acquisition Corporauon d/b/a Ann Arbor Railroad ("AA ") advances an argument for 

tiie ''-"•>osition of conditions to keep AA viable and to avoid tiie loss of essential services. 

A.A-5. AA's argument is based upon the enoneous assumption that AA will lose 

approximately S3.350.(X)0 in revenues as a result of the transaciion. Additionally, AA 

clauns that the Toledo-Chicago rail corridor is a 2-to-l corridor, and asks the Board to 

unpose conditions to resolve the alleged 'oss of competition on ihat corridor. 

The conditions AA requests, if imposed, would result in a windfall to .'AA. 

A.A will expenence bu. a fraction of the diversions and revenue loss it contends it will lose. 

Al most. AA may experience some reduced revenue, but lhat circumsunce alone cannot 

support the impo.;iiion of condiiions. As to the contention tiiat tiie Toledo to Chicago is a 

"2-10-1" conidor, Appiica.nts demonstrate conclusively that this is not the case. 

AA asks the Board to require, as a condition of approval of the transaction. (1) 

that NS grant AA limited trackage rightŝ '- between Toledo. OH and Chicago, IL via 

Elkhan. IN; and (2) tiiat AA be permined to interchange traffic witii CP at Ann /o-bor. MI, 

AA's contention that the Transaciion will result in bankmptcy for AA is 

witiiout merit, and essential services are not tiireatened by tiie ttansacuon. AA's requests 

should therefore be denied. 

- A.A uses the term "limited trackage nghts" to refer to overhead trackage rights with 
tiie right to interchange widi all rail carriers along the route. AA-5 at 5. 
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AA projects that it will lose approximately $500,000 in annual revenues from 

ils participation in a three-cartier movement of sand originating al Yuma. MI and destined lo 

Cleveland. OH because the traffic could be diverted post-transaction to TSBY-CSX.^ 

While such a diversion may be possible post-Transaction, il by no means is ceruin. In his 

rebuttal verified sutement. Mr. John Williams, who prepared NS's traffic smdy, explains 

why he believes tins iraffic will not be diverted, Williams RV^ at 70-71, 

AA also projects it will lose approximately $1,750,000 in amiual revenue from 

ils participation in automotive traffic AA asserts that it wUl lose revenue for 3*viiching 

services performed in Toledo for NS and Conrai' and for traffic originated by \IS in Milan, 

Michigan and switched by NS to AA for movement to Toledo. Mr. Williams, however, 

believes that none of AA's $1,750 000 in automotive traffic revenue will be lost Williams 

RVS at 73-75. AA has esublished ils position in the marketplace based upon tiie reduced 

circuity its lines provide compared with tiiose of NS. CSX or Conrail its superior switching 

location adjacent to Chrysler s automotive plant in Toledo: and demonstrated shipper 

preference for its winning price/service bids for iraffic. Id at 71-73 The Transaction has 

no effeci on any of tiiese factors, .Accordingly. .AA's claimed revenue losses of SI.750.000 

are not likely to occur, and even if they did they could not properl) be said to result frc:.i 

the Transaciion. 

AA also argues that it will lose S300.000 in annual 'rackage nghts fees from 

reduced CN use of AA between Diann. Michigan and Toledo, based on the misuken belief 

tiiat CN will have new trackage nghts on tiie Conrail Detroit-Toledo route allocated to NS. 

^ TSBY IS tiie luscola & Saginaw Bay Railway, 
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CN cunently has righis for one train a day on the Conrail Detroit-Toledo route CN has not 

asked for and. post-Transaction, will not receive expanded rights on this route. Thus if CN 

reroutes any traffic away from .AA. that action cannot be said to result from the Transaciion 

Meador RVS al 3-4. 

AA ftirther contends lhat it will lose S800.000 in annual in ckage righis fees 

from reduced NS use of AA beiween Milan and Toledo because NS will have a more d-rect 

route from Toledo to Chicago While NS agrees that it may divert some traffic from AA's 

lines, this w ill be the result of NS acquiring the use of a more direct and cost-effective route. 

This will provide shippers with better, more economical rail service. Noubly, however, the 

NS operating plan contemplates reduced use. but not elimination of its rights on the AA. 

Meador RVS at 5-6 

Even if A.A were to lose the full $800,000 in annual trackage fees from 

reduced NS use of .AA between Milan and Toledo, such a diversion of trackage rights 

revenue - which will result in better, more economical rail service for shipper. - would not 

impair A.A s financial viability, Williams RVS at 69, Nevertheless, divers'on' f.om a 

canier not resulting m the loss of essential serv ices is not a hami that ;alls for the imposition 

of conoirions. as the Board and its predecessor have clearly held, 

.AA also points to a $412.tX)0 investment it made lo upgrade tiie Milan to 

Toled(> line to accommodate the .N'S operations. As /\A's own traffic moves over this 

route.- the entire invesimen: cannot be attributed to NS irackage rights. Moreover. AA's 

operations decision to invest S412.000 in the Milan lo Toledo line was a unilateral decision 

- Intenogatory Response. A.A-6 al 6. 
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lhat It male w itiioui any guarantee by NS tiiai it would continue to use tiiis line at ils cunent 

level. 

In addition lo irackage righis between Toledo and Chicago. AA asks tiie Board 

to grant a condition permitting CP to interchange traffic witii .A.A at Ann Arbor in order to 

enable AA lo fiirther recoup ils projected revenue losses. Since most of AA's claimed losses 

will not occur, and the ones that may will not threaten essential services, the requested 

condition is not justified. Moreover, as discussed in Mr. Meador's rebutul verified 

staiement, the requested condition is not workable CP has negotiated a haulage agreement 

witli NS over tiie Conrail line (allocated to NS) from Detroit to Chicago via Ann Arbor. 

Since this agreement is for overhead rights only, interchange with AA is not allowed. CP 

has indicated it intends to use tiiese righis for time-sensitive traffic, which is not conducive to 

i'-'ermediaie interchanges Me.idor RVS at 10. 

Finally. AA's c aim tiial the corridor beiween Toledo and Chicago will 

become a "2 to 1 conidor" is f.ilse, CSX also operates beiween Toledo and Chicago AA 

asserts that since NS will operate both Conrail lines connecting witii AA, AA customers will 

lose competitive options to tiie Chicago gateway because all otiier rail routes are circuitous. 

However, as Mr Meador explains, tiie CSX route is not circuitous. Ii is only 15 miles 

longer lhan tiie Conrail route from Toledo to Chicago In addition, most of tiie CSX route is 

former B&O line, on which CSX is spending S200 million or more in capital to compete 

with the Conrail route. Meador RVS at 2-3. 
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2. R.J. Corm." vWestem Ohio Line, 

R J, Corman Railroad/Westem Ohio Line ("RJCW") filed a responsive 

application in Sub-No. 63 requesting the Board to require that it be given "acquisilion of 

ownership or trackage rights on Conrail's line of railroad beiween approximately milepost 

54.4 and approximately milepost 52.1 in Lima. OH , , . ." RJC-6 al 1, That request should 

be denicvf RJCW has not shown any compelitive hanii as a result of the Transaciion; 

indeed. RJCW's competitive position will be unchanged. 

RJCW is a Class III canier that operates between G .'nmore and Lima. OH 

and beiween Lima and the Indiana/Ohio border, RJC-6 at 3 and Ex 1, RJCW obtained the 

right to operate over the Glenmore-Lima line on May 10. 1996. only a year and a half ago. 

Interrogatory Response, RJCW-7 at 9, That line's only connection al Lima is with Conrail, 

RJC-6 at 6. Traffic moving to or from the Glenmore-Lima line is switched by Conrail to 

CSX and NS Id^ That switching is done pursuani lo Conrail uriff CR 8001. Intenogatory 

Response, RJCW-7 at 12. In order to reach CSX and NS, RJCW traffic must move over the 

'WO miles of line (milepost 54,4 lo milepost 52.1) that are the subject of RJCW's responsive 

application. RJC-6 at 6. 

Those two miles of Conrail line will be operated by CSX following 

consummation of the Transaciion. See CSX/NS-18. Vol. 1 at 36; see also RJC-6 al 6. 

RJCW will be in the same competitive position before and after the Transaciion. CSX will 

simply step into Conrail's shoes at Lima: RJCW will still have one cormection there - CSX 

instead of Conrail - and will be able lo move traffic lo interchange with .NS there through a 

switch movement, just as it does today. 
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RJCW contends it wil" be harmed bv the Transaciion because CSX will not 

have the same economic indifference as Conrail and will not offer a comparable switch 

charge for RJCW ttaffic to reach NS, RJC-6 at 6 It also contends CSX "will be free to 

either raise line-haul rates, diminish the level and frequency of interchange with RJCW or do 

botii" if It controls tii'^ switch movement, Id . -

Those concems are speculative ai .1 unfounded Applicants have comniitteu to 

mainuining existing Conrail switching charges al all points, .such as Lima, where lhey will 

step into Conrail's shoes. See Section XI E RJCW has offered no basis upon wnich tc 

conclude that CSX will increase its switch rale at some unsnecified fumre date, nor has it 

shown that any potential increase would be unreasonable,-

RJCW also has no basis for contending that CSX's economic incentives with 

respect to the Lima switch charge will be different from Conrail's, The presumption under 

Board precedent and economic itieory is quite to the contrary -See Section V,B.: see also 

Kalt RVS at 54-56. 

^ This argum.w-nt is reiterated in tiie verified statement of RJCW's President, M W 
Gmbb. and the verific I statement of Michael M, Fry. General .Manager and President of 
.Mercer I^ndnark. Inc. a liJCW shipper, botii of which are diuched to RJC-6, 

^ Certain sutements in the responsive application appeared lo suggest that RJCW might 
be making an essential .services claim. See RJC-b at 8, However. RJCV/'s discovery 
responses make clear that there is no essential services claim. RJCW adnius mai none ot its 
shippers will lose rail service if the Pnmary Application is af)proved witnout ttie conditions 
sought by RJCW Intertogatory Response, RJCW-7 at 6 In any event, RJCW 's customers 
over the Glenniore-Lima une do have an aliemaie mode ot traiisponauon -- tmcks. See. 
cg^. RJC-6. Frv \ S at 2, In fact, no rail service was provided over the Glemnore-Lima line 
from November 1993 until RJCW received operating nghts over it in May 1996, See Sub-
Operating Agreemen' '̂etv.een RJCW and Spencerville-Elgin Railroad, Inc. RJC-OO-P 
()(KK)()1 (Vol, 3), 
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In any event, it is clear ihat RJCW's request to acquire the Lima line is not 

related to the Transaction, RJCW sought to acquire the same two miles of line from Conrail 

before the .Application was filed - That prior acquisition effort demonstrates RJCW is 

pursuing preexisting commercial interests here, not seeking relief from any effeci of the 

Transaciion, Its request must accordingly be denied. 

3. Elk River Railroad. 

The Elk River Railroad, Inc asserts that il is in the process of acquiring the 

necessary right of wa\ to constmct a 30-mile extension of its lines, to a connection with a 

Conrail line at Falling Rock. 10 miles north of Charleston. WV, ELKR-2 al 2, This project 

has been in progress for ov r five } ears, Eisenach RVS al 8, Elk River says lhat, prior to 

the announcement of the transaciion proposal, it was discussing with Conrail the potential 

purchase by Elk River of Conrail trackage from Falling Rock, WV to Charieston. WV, 

which .NS will operate and which is cunently in need of substantial rehabilitation Elk River 

asks the Board lo require NS to negotiaie in good faith foi the sale of the Falling Rock-to-

Charlestori line and for reasonable interchange arrangements with .\S and CSX for iraffic 

moving to or from points beyond that irackage, all allegedly in accordance with Elk River's 

pre-application discussions with Conrail 

The conoition Elk River seeks has nothing to do with the Transaction and 

therefore should not be granted as a condition to approval of the Application. Id, If ihe 

Transaciion is approved, NS will simply step into the shoes of Conrail, 

^ See Intenogatorv Response. PJCW-7 at 5, Those negotiations were put on hold after 
Comail agreed to be acquired. Id, 
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NS is willing lo work with Elk River to esublish an interchange at Falling 

Rock or another agreed-to location if Elk River completes the constmction of its proposed 

line extension, NS is also willing to work witii Elk River lo deiermine the best mix of 

ownership and rehabiliuiion responsibility for the line beiween Falling Rock and Charieston. 

Eisenach RVS at 8-9, These ttiatters will depend on a variety of considerations, including 

the potential profiubility lo NS of the traffic Elk River proposes to haul soutii, and the 

feasibility of restoring the out of service track to reach coal reserves in the area, which is the 

reason Conrail has not abandoned the line between Charleston and FaUing Rock already. 

However, there is no basis whatsoever for the Board to become involved in those matters in 

this proceeding. 

Elk River also supports, bul does not discuss, the request made by the "West 

Virginia Association for Economic Development" lo grant CSX shared use of ihe West 

Virginia Secondary to permil Elk River a southem outlet to CSX. cunently 57 miles away, 

should Elk River acquire tiie Conrail line in question lo Charleston, WV, Elk River will in 

no way be harmed by NS's operation of the West Virginia Secondary; however, since Elk 

River already connects witii CSX at Gilmer and Bumesville Jet. WV. tiiose connections are 

not tiireatened by the Transaction. There is nothing about the proposed ttansaction to justify 

NS being ordered to grant Elk River an additional outlet to CSX, Eisenach RVS al 7-8. 

Therefore. Elk River's requested condiiions should not be granted. 
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4. Gateway Westem Railway 
and Gateway Eastem Railwav 

Gateway Wesiem Railway and Gateway Eastem Railway filed comments (GWWR-

3) relating to the assignability of two irackage righis agreements. As Applicants demonstrate 

in Section VI, 49 U S C, § 11321(a) ovemdes any anli-assignmem clauses that would 

fmstrate the use of Conrail's rights and franchises as part of a transaciion authorized by the 

Board, The Gateway railroads' requests m.ust therefore be denied. 

5. Housatonic Railroad, 

Housatonic Railroad ("HRRC") is a Class III canier that operates 

approxunately 161,3 miles of rail lines; ils lines mn between Pittsfield. MA and Danbury, 

CT and from Derby. CT tiirough Danbury to Beacon. NY. HRRC-10 at 4 HRRC 

acknowledges lhat "[l]he Board has traditionally exercised restraint in unposing conditions." 

Id. at 19. Nonetheless. HRRC seeks three conditions here. 

First, HRRC supports approval of the New England Central Railroad 

("NECR") request for trackage rights beiween Palmer. .MA and .Albany. NY for interchange 

with connecting cartiers,- If those irackage rights are not granted, HRRC asks tiie Board 

to require CSX to enter into an anangement pursuant to which CSX would haul HRRC 

traffic (a) from Pittsfield. MA to the .Albany area for interchange with connecting cartiers. 

including NS. ( T Rail and Springfield Tenninal Railroad, and (b) from Pittsfield to Palmer, 

M.A for interchange al Palmer and intermediate points HRRC-10 at 21-22. 

^ NECR and HRRC have reached an agreement in principle under which NECR would 
haul HRRC iraffic over tiiese lines, HRRC-10 at 22 n 21 
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HRRC currently interchanges with only one cartier -- Conrail - at one 

location - Pittsfield HRRC-10 at 6. 10-11. The only change effected by the Transaction 

will be lhat HRRC will interchange with CSX ratiier tiian Conrail at Pittsfield, Id, HRRCs 

position thus will be unchanged, HRR(,̂  seeks conditions because it is afraid of NS 

transloading and competing with HRRC, See HRRC-10 at 12-14, 

HRRCs request for access to Albany ihrough haulage - v.hetiier by CSX or 

under the requested .NECR irackage righis -- is plainly designed lo enhance rather lhan 

preserve HRRCs competitive position. Through such haulage. HRRC would greatly expand 

the number of carriers with which il connects, as well as tiie locations at which such 

connections occur. If that condition were granted. HRRC would go from having one 

connection at Pittsfield to having four in the Albany area (CSX. NS. CP Rail and Springfield 

Termmal RaUroad). as well as two al Pittsfield (CSX and NECR). three al Spnngfield (CSX. 

Springfield Termins' and Connecticut Southem) and two at Palmer (CSX and NECR), See 

HRRC-10 at 22; Intenogatory Response. HRRC-11 at 12. 13,^ 

As demonstrated in Section XIII C 9. NECR has not established that it is 

entitled to irackage righis from Palmer to Albany Nor has HRRC established that the Board 

should impose the alternative condition requiring CSX to provide HRRC haulage. 

There is no subsunce to HRRCs claim lhat the Transaction will have 

anticompetitive effects on shippers .-nd shortiines in New England, HRRC contends it needs 

haulage to Albany because its shippers will not benefit from the increased rail compelilion 

- NECR would provide a connection for HRRC at Pittsfield only if the trackage rights 
It seeks were to be granted. 
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ll.„: will be created at tiie Norti? Jersey Shared A'̂ els Area. HRRC-10 at 10-14. 23-25.-

However, as explained m Section VIII. the fact that new competition will be introduced at 

other locations uoes not consumte competitive harm warranting the imposition of condiiions. 

In addition, there are sound policy reasons for refusing lo grant conditions in tiiese 

circumsiances Set Kalt RVS at 12,-

Nor is there any ment t) HRRCs claim that such haulage is necessary to 

prevent a loss of essential services. See HRRC-10 at 33. HRRC admits tiiai none of its 

shippers wiil lose service as a result of tiie proposed transaciion unless "HRRC goes out of 

business in which case all shippers will lose rail service." Intenogatory Respoase. HRRC-II 

at 7. HRRCs essential services claims are unfounded and entirely speculative.-

The second condition HRRC seeks is thai the Board require NS to charge CSX 

a "reasonable" switching charge for switching cars between Clevela.id. OH and Gypsum, OH 

for existing limestone ttaffic originating on HRRC that is interchanged witii CSX md 

- Exhibit 8 to HRRC 10 contain:, the verified statements of five shippeis raising this 
same claim 

- HRRC also fails to recogn re the extent to which shippers outside Shared Asseis 
Areas will also benefit from, their existence. See Kalt RVS at 13-17. 

- HRRC alleges that even the loss of a small amount of ils iraffic "has the potential of 
jeopardizing [its] financial healtii." HRRC-10 at 33, It suggests that if it lost limestone 
traffic from Speciaitv .Minerals. Inc. its financial viability might be threatened. Id, at 16-17, 
As dest ribed below, however, that limestone traffic is unlUcely to be affected by tiiis 
Transaction HRRC has failed to offer any evidence that it would lose other business. 

In response to discovery . HRRC claimed that it will lose a portion of its business 
from nine customers as a result of tiie merger, but suted tiiat it cannot determine specific 
volumes of traffic loss "wiihout a more deuiled operating plan lhan Applicants have 
submitted and without projected pncmg and other policies of Applicants which have not been 
disclosed " Intenogatory Response. HRRC-U at 8-9, That response" is not sufficient lo 
demonstrate anv potential trattic 'oss bv HRRC, 
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terminates at Gypsum. OH HRRC does not sute what it would consider lo be a 

"reasonable" switching charge for such movements, nor does it suggest any sundard or 

methodology for determining one. Id, at 27-28, Nor does HRRC explain why the existing 

charge is inappropriate or why private negotiation of such . charge - as favored by Board 

preĉ uent and fhe national transportation policy -- should not be preferable See Section 

XI,F,2. 

HRRC claims this condition is necessary because the Specialty Mincals 

limestone traffic will go from being a two canier movement (HRRC-CRC) to a three canier 

movement (HRRC-CSX-NS) See HRRC-10 at 15-17. 27-28: HRRC-10. Exhibit 6,̂ ^ 

HRRC contends this will cause service to deteriorate and ates to increase, HRRC-10 at 15-

16, However, the change from a two-canier to tlirce-canier movement does not wanant 

Ikiard prescription of a switch charge. That chanse involves no reduction in coir petition 

because the movement will have the same number of rail opti* n.> at origin and destination as 

it did prior to the Transaction, 

In any event, there is no reason to assume HRRC shippers will be harmed by 

having a CSX-.NS movement replace one on Conrail: CSX and NS have worked -ffectively 

together in the past in providing efficient joint-line service, and are committed to doing so in 

tbe fumre. See Onison RVS at 120 See Section X V I . - .Moreover, if HRRCs shipper 

- The tratfic originates in Canaan. CT. where Specialty Minerals owns a mine and 
nianufacturing facility, and temiin..-ics at the U S, Gypsum Company at Gypsum. OH 
HRRC-10. Evhibit 6, Post-Transaction, the traffic would move from HRRC to CSX at 
Pittsfield. .MA to NS at Cleveland, Id, 

- HRRC also asserts that its essential services claun supports the switch charge 
(continued,..) 
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has a contract with Conrail. tie contract and its terms will remain in place even though the 

movement becomes a joini-line over CSX and NS. See Section IX.A. 

The third condition HRRC requests is that tiie Board require CS.X to maintain 

ihrough class and commodity rates to HRRC Connecticut and Wesiem Massachusetts sutions 

for plastic lumber and other forest products at levels no higher than CSX mainuins to 

fbrmer Conrail sutions at tiiose points. HRRC-10 at 29-30. HRRC also asks the Board to 

require CSX to mainuin the same revenue divisions with HP̂ RC as it cunently has with 

Conrail, Id, 

HRPC has failed to esublish lhat any iransaction-related harm would result if 

this condition is not imposed. HRRC claims that "CSX will in the fumre . . be able lo harm 

the compelitive position of HRRC and HRRCs lumber customers and to divert lumber and 

certain other commoditv traffic from HRRC stations to CSX stations by maintaining lo-wer 

through rates to CS.X stations than are maintained to HRRC stations," HRRC-10 at 30, It 

aiso claims that Conrail generally equalized rates between HRRC stations and Conrail 

stations. Id, 

HRRCs effort to lock in a special protected position for plastic and forest 

product movements on its lines must be rejected. Imposing conditions of this sort prevents 

railroads from adapting to change and implementing beneficial service innovations, Kalt 

RVS at 5b, If rail camers are prevented by regulatory order from adapting as m;.rkeis 

change, inefficiencies are bound to result. Id. 

-(..continued) 
condition. See HRRC-10 at 33-34, .As demonstrated above, however, tiiere is no evidence 
that any essential rail service will be lost. 
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HRRCs ancillary request that : « existing divisions with Conrail be frozen 

should also be dem-d. CSX will be assuming ConraU's existing agreements witii HRRC 

including its igreements regarding divisions, and will honor such existing contracts for the 

remainder of tiieir lemi. See HRRC-10 at 32 (quoting CSX discovery response). Upon 

expiration of those agreements, CSX and HRRC should be allowed to negotiate new ones 

based on commercial conditions at that time If fumre negotiations are not successful, tiiere 

are stamtory remedies. See 49 U S C, § 10705, There is no need for the Board to 

anticipate such issues now,-

6, Indiana & Ohio Railway, 

Indiana & Ohio Railway '"IORY"), a class III railroad that provides service 

over 475 miles of track, filed a responsive application in Sub-No. 77 seeking trackage righis 

over eight track segments that would add an additional 339 miles. IORY-4 at 13-14, 

Specifically, IORY seeks the following: 

1, overhead trackage rights between East Norwood, OH and 
Washington Court House, OH over the rail line cunently owned 
by CSX> 

2 local trackage righis between Monroe, OH and Middletown, OH 
over the rail line cunentlv owned by CRC (to be operated by 
NS):î  

While HRRC invokes its essential services argument lo support tiiis condition as well 
(HRRC-10 al 33-34), as shown above that argument has no merit, 

^ IORY defines tiiose "overhead" rights as including "tiie right lo connect at Midland 
Citv with lORY's Greenfield branch," IORY-4 at 2 ii,3, 

IORY defines "local" trackage rights as including (1) the right to operate trains over 
the lines described: (2) the right to interchange witii all cartiers (including shortiines) at all 

(continued,..) 
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3. local trackage rights between Sidney. OH and Quincy, OH over 
the rail line cunently owned by CRC (to be operated by CSX); 

4. local irackage righis between Sharonville. OH and Columbus, 
OH over the rail line cunently owned bv CRC (lo be op)eralcd 
byNt): 

5. local 'rackage righis beiween Quincy. OH and Marion. OH over 
the 'ail line cunently owned by CRC (to be operated by CSX); 

6. local irackage righis beiween Lima. OH and I on Wayne. IN 
over tiie rail line currently owned bv CRC (lo be operated by 
CSX); 

7. local trackage rights over CRC's Erie ttack in Lima, OH (to be 
operated by CSX); and 

8. local irackage rights between Quincy. OH and .Marysville. OH 
over the rail line cunently owned bv CRC (lo be operated bv 
CSX) 

IORY-4 at 2-3. 

IORY claims the Board should grant these extensive trackage rights to 

ameliorate various alleged harms. However. IORY has not established any harm resulting 

from the Transaction that could justify such relief Moreover, some of the requested righis 

would create i.erious operating problems for Applicants. 

-(...continued) 
junc'ions on the lines described: and (3) the right to serve all shippers, sidings and team 
tracks .'ocated on the lines described IORY-4 at 3-4. 

- In comments dated October 17, 1997, tiie City of Cincinnati opposed an anticipated 
IORY request for trackage rights over tiie NS Rivertron. Running Track tiiat had been listed 
in lORY's August 21 notice of its anticipated responsive application. However. IORY did 
not seek those particular rights in its responsive application, and tiie City's comments are 
therefore moot, 
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IORY and three affiliates are operated as the I&O Rail System,- That 

system has grown dramatically in the last year. When the I&(- Rail System was acquired by 

RailTex in June 1996, it included only 230 miles of line IORY-4. Burkart VS at 3, By 

October 1997, the l&O Rail System had more tiian doubled, lo its cunent 475 miles. Id, at 

2. Much of tills expansion came in Febmary 1997. when IORY purchased a portion of tiie 

former Detroit. Toledo & Ironlon Railroad ("DT&I") lines from CN. Id, at 3. 

IORY seeks to use this transaction as an oppormnity to link the unconnected 

shortline camers tiiat it acquired in June 1996; lo expand its reach still further, and to 

enhance its competitive position. Il has no valid basis for doing so. and the Board should 

deny the conditions it requests, 

a. lORY s Speculative Claims Do Not Justify 
Granting Trackage Rights over CSX's Line 
from East Norwood lo Washington Court House 

IORY requests that the Board grant it overhead trackage righis on CSX's line 

beiween Fast Norwood and M ashin t̂on Court House, with tiie right to connect at Midland 

City with lORV's Greenfield branch lOR^ -4 at 2 & n.3 With those nghts. IORY could 

connect its previously isolated Greenfield branch to other IORY operations for tiie first time. 

IORY Slates it will use these nghts as "an alternate route to CRCs highly 

congested Cincinnati-Springfield line over which IORY operates today pursuant to irackage 

rights," Id, at 4 However, it is clear that what IORY is seeking to remedy is a preexisting 

CO, lition, IORY currently has irackage righis over the Springfield-Cincmnati line, and all 

lORY's affiliates are Indiana and Ohio Railroad. Inc ("LN'OH"). Indiana & Ohio 
Central Railro.id. Inc, ("lOCR") and Cincinnati Terminal Railway Company ("CTER"). 
I()RV-4. Burkart VS al 2. 
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that the Transaction will change will be to make NS its landlord rather than Comail. See 

Section IX..A. 

IORY ponetiieless contends two harms will result from tiie Transaction tiiat 

allegedly justify this cono'lion. First, it asserts that the Transaction will exacerbate cunent 

delays on Conrail's Cincinnati-Springfield line, "jeopardizing [lORY'sJ ability to retain its 

ume-sensitive traffic" Id, at 5; IORY-4, Burkan VS at 4, Second, it claims that CSX and 

NS vvill "have a strong incentive to delay IORY schedules, since they will be the 

beneficiaries of a shift of this iraffic from IORY," IORY-4, Burkan VS al 4, Neither claun 

has merit. 

To begin witii, IORY overstates tiie risk to its "tune-sensitive traffic." There 

are multiple strong incentives - none of which IORY disclosed to tiie Board - that should 

keep such traffic moving over lORY's lines.-

50/ [[[ 

111 

Moreover, the "time sensitive" traffic refened to by IORY is predominantly NS/GTW 
iraffic handled in accordance with an IORY GTW haulage anangement Contrary to lORY's 
assertion tiiat NS will have an incentive to disadvantage lORY's traffic (IORY-4 at 10 & 
Burkart VS at 4-5). iff 

]]] As .NS participates m this traffic south of Cincinnati. NS acmally has a greater 
incentive to provid-̂  it witii timely handling than does IORY. .Moon RVS at 14. 

- XIII-68 -

P-354 



lORY's claims regarding existing and potential delays also are unfounded. 

IORY contends the Transaciion will cause substantial delays on tiie Cincinnati-Springfield 

line because NS will add 7.2 trains to a line that is already subjeci to delays. IORY-4 at 5. 

However, IORY and its predecessors GTW and DTI have successftilly employed these 

irackage rights since Conrail was formed in 1976 NS is also a trackage righis tenant on the 

present Conrail Cincinnati Line. The Sprmgfield-Cincinnaii portion of Conrail's Cincinnati 

Line will accommodate lORY's movements in the fumre in the same manner as today The 

additional trains projected by NS (IORY-4 at 5) equate to one train every 3.5 hours. The 

Cincinnati Line is equipped witii sufficient sidings and/or second mam track lo handle tins 

mcrease. Moon RVS at 14. 

Today. NS trains as well as tiiose of ConraU and IORY experience soutiibound 

congestion inlo Cincinnati and into CSX's Queensgate Yard IORY-4 at 5 & Burkart VS at 

4-5. That congestion will not change as a result of NS acquiring Conrail's line, nor wUl tiie 

creation of an "altemative route" eliminate it. The reason for the congestion is tiie area's 

geographv Cincinnati is a city of hills All nortii-soulh railroads, including botii tiie CSX 

and Comail lines to Columbus, operate tiirough an " hour glass" beiween East Norwood/NA 

Tower/ Winton Place to tiie north and RH Tower/Hopple Street to tiie soutii, a disunce of 

approximately 3,5 miles, 

ConraU. whose line is the only one in tiie area affected by tiie Transaction, has 

no ownership south of NA Tower CSX's East Norwood line and Conrail's Cincinnati Line 

meet at NA Tower - the nortii end of tiie "hour glass" - and soutiibound ttains from eitiier 
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are subject to the same potential for delays - Entrance to the area of congesfion. which 

affects the landlord as well as the tenant carriers, is owned by CSX, However. CSX's 

Operating Plan anticipates lhat trains in this area will experience less delay following the 

Transaction, due to the fumre availability of routing alternatives that do not include 

Cincinnati Moon RVS at 15 Indeed, through reroulings and new blockings lhat will be 

made possible by the Transaction. CSX projects that it w ill handle approximately 400 fewer 

cars per day at Queensgate Yard post-Transaction CSX/.NS-20. Vol, 3A al 209, 

IORY also cites delays accessing Queensgate Yard in Cincinnati - which is a 

CSX yard, not a Conrail facility. IORY-4 at 5. Burkart VS at 4 .Any alleged problems at 

Queensgate Yard are antecedent and unrelated to the control and operation of ConraU 

pursuant to the Transaciion, Moreover. lORY s claims of delays there are highly 

misleading The basis for them is a survey conducted during September 1997 IOR\-4 at 5: 

IORY-4, Burkart VS at 4 Hcmever, September 1997 was not representative because CSX's 

Queensgate Yard control system was disabled in August 1997 by a lightening strike during an 

electrical storm, Onison RVS at 44-45, AU traffic using tiie yard - not just lORY's -

experienced uncharacteristic delays for six to eight weeks while a new control system was 

insulled and validated. See id, :it 45,-

^ See also CSX/NS-20, Vol 3A, Onison VS at 20-21 & Fig. JWO-5 (describing and 
depicting "Cincinnati Hourglass" m pre-Transaction CSX system). 

- .Moreover, IORY -iself was experiencing equipment and crew shoruges in September 
1997. as well as upgrading a major portion of its line, and sustained major delays in reaching 
Cincinnati as a result. Omson RVS at 44 lORY's own delays caused its trains to reach 
Queensgate Yard off schedule and outside the nonnal w indow for making connections there 
w ith CSX Id, As explained beknv. when such connect.ons arc missed, an additional CSX 
train must be mn or the traffic must be held in the yard for the nc\t day s connection. 
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An analysis of November 1997 train delays provides a more recent and more 

represenutive picmre. That analysis shows tiiat IORY experienced only minimal delays due 

to problems in accepting ils iraffic on arrival at Queensgate Yard. See id_ Moreover, as 

explained below CSX has strong incentives not to delay lORY's trains. Id, IORY also fails 

to take any account of tiie fact that one of tiie major objectives of tiie CSX Operating Plan is 

to reduce congestion at Cmcinnaii. See CSX/NS-20, Vol. 3A at 208-09; Ortison VS at 20-

22 & Fig JWO-6 

Moreover, with respeci to trains it operates in conjunction with CSX. IORY 

itself has been a major source of delays over Conrail's Springfield-Cincinnati Hne. As 

described above. IORY doubled its size beiween June 1996 and October 1997, IORY began 

using the Spnngfield-Cincinnali line in Febmary 1997, when U began operating over tiie 

former DT&I lines Intenogatory Response, IORY-6 at 10-12 IORY has had difficulty 

integrating the newly-acquired lines into ils system Omson RVS at 42, 44. Ils problems 

have included equipment and crew shortages, which in tum have caused delays in its 

operations over the Conrail line. See id. Indeed, at the request of automotive customers 

CSX moved empty auto racks and took other actions at its own expense in order to assist 

lOR"̂  as It stmggled lo absorb the DT&l lines. Id, at 42, 

In any event, the alternate CSX route over which IORY seeks traffic rights 

would not eliminate delays for IORY traffic moving to or from Cincinnati. That route - via 

Washington Court House - is longer, more circuitous and has a lower track speed than 
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Conrail's Springfield-Cincinnati line See id, at 45-46.^ Using il would increase ratiier 

lhan decrease lORY's transit time. Id, The additional tune consumed in using this route -

approximately 4 hours - would be unaccepuble to automotive customers. lORY's principal 

focus of concem,-

lORY's argument that NS and CSX have incentives to delay time-sensitive 

IORY traffic so it will be diverted to tiieir lines (IORY-4, Burkart VS at 4) is completely 

unfounded That claim not only is speculative but also ignores the fact tiiat lORY's use of 

the Springfield-Cincinnati line is govemed by a trackage nghts agreement lhat NS will be 

assuming as part of the Transaction See Section IX,A, To the extent IORY might have any 

concems in the fumre regarding dispatching of its trains on the Springfield-Cincinnati line, it 

can raise them witii NS and address them in the context of the irackage rights agreement. 

No Board action is required. 

Nor does CS.X have any incentive to delav lORY's trains at Queensgate Yard 

If IORY trains are late getting into Queersgate Yard, connections with CSX's scheduled 

departures may be missed, CS.X then must either mn additional trains, at additional expense, 

or hold the lOR '̂ cars in the yard until the next scheduled tram lo tiie destination, lieing up 

track space and reducing tiie yard s operating flexibility. In short, it is very much in CSX's 

^ Due to track condiiions, tiie track speed on lORY's line from Springfield to 
Washington Court House is 25 mph, Omson RVS at 45-46 While the track speed on 
CSX s Une from Washington Court House lo Midland City is 40 mph, tiiat line includes a 
number of segments on which tiiere are 10. 15. or 25 mph restrictions. Id, 

^ The line is also physicallv unsuitable for automotive traffic, in lhat there are no 
sidings between Washington Court House and Cuicinnat! that can accommodate lengtii of 
10R'\ "s multilevel automotive trains, Orrison RVS at 44-45, 
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own interest to bring lORY's trains into Queensgate Yard on a timely basis, not lo delay 

them. 

Granting IORY trackage rights over the East Norwood-Washington Court 

House line would create operating problems for CSX. Contrary to lORY's claims, the track 

would need to be upgraded to carry the multilevel trains IORY seeks to mn over the lines. 

See Orrison RVS al 45-46. 

Finally, granting IORY these unnecessary trackage rights would clearly give it 

a windfall lORY s Greenfield branch is a former CSX line tiiat in 1988 was purchased 

from CSX by the City of Greenfield and leased by the City to lORY's affiliate, lOCR.^ 

That iransaction necessarily contemplated that all traffic from the branch would be 

interchanged with CSX at Midland City, where it connects with the CSX Line between 

Washington Court House and Cincinati CSX thus retained the revenues associated with 

mining the branch's traffic beyond Midland Citv, Giving lORY(IOCR) the opportunity to 

deprive CSX of tiiose revenues by ob'-lining irackage rights from Midland City to Cincinnati 

(East .Norwood) and Washington Court House would be precisely the sort of "windfall" that 

the Board's conditioning power should not be used lo bestow. See, e g.. BN/Frisco at 951-

52 & n lOl (" we do not lavor conditions which result in a windfall to railroads"),-

55 See Indiana & Ohio Central Railroad, lnc - Modified Rail Certificate, ICC Finance 
Docket .No, 31319 (served Nov, 18. 1988): CSX Transportation, Inc, - Abandomnent in 
Clinton and Ross Counties. OH. ICC Docket No AB-55 (Sub-No. 243) (served .May 31. 
1988: conected June 24. 1988), As those decisions make clear, tiiat was a unified 
transaction in which IDRY's lease of the line was integral to the City's purchase of it, 

- While that windfall is somewhat indirect in the context of a lease, it is no less real. 
If ownership ot the branch prov ided access lo carriers other tiian CSX. IORY presumably 

(continued,..) 
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b, lORY's Claims Regarding Delays Caimot Support 
Trackage Righis Beiween Monroe and Middletown, 

IORY seeks local access irackage rights between Middletown and Monroe. OH 

over Conrail's branch line, based upon a claim that the Transaction will further delay traffic 

from Cincinnati lo lORY's Mason lo Momoe line, IORY-4 at 6. This line junctions the 

Springfield-Cincinnati mam line at Middletown IORY alleges that increased traffic over the 

Conrail main line will further exacerbate the delivery delays to Reed Yard, IORY-4. Burkart 

VS at 6, IORY contends that the requested condition is necessary to reduce cunent transit 

limes from Cincinnati to Reed Yard by 4 to 5 days. IORY-4 al 6, This requec* should be 

derued. 

After the transaciion. NS will simply step into the shoes of Conrail. There 

will be no increase in traffic on the Middletown lo Monroe line, and IORY alleges none. 

Curiously, IORY alleges traffic increases on the Cincinnati to Springfield line to support its 

request for trackage rights on the Middletown lo Monroe line. See IORY-4, Burkart VS at 

6, Simply put, IORY will not suffer any competitive harm, lORY's requested condition is 

not only an attempt to change a preexisting condition lhat obviously displeases IORY. but 

also an attempt to gain access to .AK Steel, an industry IORY does not serve today Moon 

RVS at 16-17. 

- ( , continued) 
would have been required to pay the City a higher renul under its lease in anticipation of tiie 
added revenues, 
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