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amended' o f the Basic Agreement >-^etween R a i l r o a d and NRPC govern

in g the o p e r a t i o n o f i n t e r c i t y " .ser.ger s e r v i c e over l i n e s of 

R a i l r o a d where such f a i l u r e i s a t t r i b u t a b l e t o che presence cf 

EQUIPMENT, pers o n n e l , passengers, or p r o p e r t y c f Cotr,m\ssior.s or 

of an OPERATOR o r t o the o p e r a t i o n , noma! or abnor...al, or t o the 

m a l f u n c t i o n , of the SE.RVICE. 

S e c t i o n 5.3. I n a d d i t i o n t o the payments s p e c i f i e d e l 

sewhere i n t h i s ARTICLE Comm.issions s h a l l also pay t c 

.•\ailroad, w i t h m 3 0 days of demand when supported by ap p r o p r i a t e 

documentation, any am.ounts which beccme due t o be s. paid pursu

ant t o the p r o v i s i o n s of ARTICLE TWO. Whenever i n t h i s Agree

ment, i n c l u d i n g , w i t h o u t l i m i t a t i o n , the provisio;.3 of ARTICLE 

TWO hereof, Com.missions are o b l i g a t e d t o pay t o Rai l r o a d the cost 

of any i t e m o r s e r v i c e , i n c l u d i n g , wit.hout l i m i t a t i o n , the cost 

of a.-.y i n s t a l l a t i o n , maintenance, r e p a i r , m o d i f i c a t i o n , renewal, 

change, rem.oval, c o n s t r u c t i o n , assistance, r e s t o r a t i o n , salvage, 

replacement, supply, or the cost t o f u r n i s h , Railroad's ccst 

s h a l l i n c l u d e a d d i t i v e s as shown m the then c a r r e n t N o r f o l k 

Southern Schedule of Rates and Surcharges f o r , B i l l i n g Railroads 

and Others f c r Use of F a c i l i t i e s , Services and Equipa\ent ,. c u r r e n t 

copies c f which s h a l l be f u m i s h e d t o Comm.issions. 

S e c t i o n . 4 . I n the event t h a t any c o n t r a c t governing the 

r e l a t i o n s . h i p o f Comm.issions w i t h a.n OPERATOR contains p r o v i s i o n s 

s p e c i f y i n g a d d i t i o n a l compensation co the OPERATOR contingent 

upon p a r t i c u l a r l e v e l s of schedule adherence i n the o p e r a t i o n of 

the SERVICE, then, m a d d i t i o n t o the payments s p e c i f i e d 

elsewhere m t h i s ARTICLE FIVE, such paynents s h a l l be s.hared by 

R a i l r o a d a.nd OPERATOR on such term.s as they may agree upon. 

S e c t i o n 5 5. 11 R a i l r o a d i s at any time req-Jired by order 

of a c o u r t or c f any adm.inistrative agency t o give t.he commuter 

_ - a i l s e r v i c e p r i o r i t y over Railroad's f r e i g h c operacions, and i f 

Com.missions dc not acnede t o immediate cem.inacion of chis 
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Agreem.enc upon request of Railroad, Commissio.ns s h a l l pay R a i l 

road, as l i q u i d a t e d dar.aues for i n j u r y t o Railroad's business and 

the increased costs to Railroad of transacting i t s business, 

$5.00 per nmutf- of freigl;t t r a i n delay occasioned by Railroad's 

compliance wich such ordei f or the remain.ng tem, of the Agree-

men t 

Section 5.5. During the Agreemert "-.em, Railroad s h a l l keep 

f u l l and accurate records fron which Railroad's costs and charges 

are detem.med. Commissions may i.nspect and audit at t h e i r own 

expense and obtain copies of the accounting and operating records 

of Railroad pertaining to the SZRVICE at any n u t u a l i y agreeable 

time during regular business hcurs at Railroad's place j f 

business where said records are r e g u l a r l y kept. Such actions 

s n a i l not unreasonably i n t e r f :re with the business or acco'onting 

functions o i Railroad. .Railroad s h a l l cooperate f u l l y w i t h 

Conmissions i n the explanatio.n cf the contents of said records. 

A l l charges s h a l l be deemed tc have been f i n a l l y accepted and 

approved by C:-nmissicns unless exceptions, i n w r i t i n g «hail be 

made thereto withm t h i r t y - s i x (36) months a f t e r the submission 

of such charges. Once a charge has bee.n audited, t h a t charge 

sha l l be considered closed and not open to f u r t h e r a u d i t . 

A?.~-CLE SIX - 'Maintenr-nce 

Section 6 1 Subject tc the previsions of Sections 2.8, 

2.9, and 2.10 hereof, and excepting force majeure. Railroad 

s-nall, during the terr. of th i s Agree.-nent, keep and maintain the 

TRA. ^n a cond_tion which w i l l p e m i t the operation of the 

SERVICE Railroad does not guara.ntee the condition of the TRACKS 

cr that the SERVICE w i l l not be delayed cr i n t e r r u p t e d . Failure 

cn the part ot Rai-road to r.amtam the TPACKS as required xn 

t h i s A-RTICLE SI.X shall m no event impose any l i a b i l i t y on 

Railroad, .nor sha l l any such f a i l u r e absolve Commissions of a.ny 

cf the obligations imposed upon them by ARTICLE NINE -hereof. 
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AKTICLE SEVEN - Claims Service 

Section 7.1. The p r o v i s i o n of claims handling service m 

connection w i t h any aspect of the commuter a i l service s h a l l be 

the e x c l u s i v e r e s p o n s i b i l i t y of Commissmns, and i n no event 

s h a l l Com.missions c r any OPERATOR assert any r i g h t t o r e q u i r e 

p r o v i s i o n of such s e r v i c e from R a i l r o a d or any a f f i l i a t e t h e r e o f , 

the term.s of any p r e e x i s t i n g agreement between any OPERATOR and 

Rail r o a d t o the c o n t r a r y notwit.hstanding. Conmissions hereby 

agree t o indemnify, p r o t e c t , and save .Railroad harmless agamst 

any ccst or expense f o r t.ne p r o v i s i o n of clairris nandling s e r / i c e 

which R a i l r o a d nay i n c u r a t t r i b u t a b l e t c the i n s t i t u t i o n , opera

t i o n , maintenance, r r d i s c c n t m i a n c e of the SERVICE and which i s 

sought t c be im.posed on Railro?.d under the t e m s of such a 

p r e e x i s t i n g agreem.ent. 

ARTICLE EIC-HT - Rai l r o a d P o l i c e 

Section 8.1. The p r o v i s i o n of the ' ' ^ r ^ i c s of r a i l r o a d 

p o l i c e or "aw enforcement personnel i n connection w i t h any aspect 

of the comm.uter r a i l s e r v i c e s h a l l be t.he exclusive r e s p o n s i b i l i 

t y c f Comm.issions, and i.n no event s h a l l Comnissions or any 

OPERATOR asse r t a.ny r i g h t t o r e q u i r e p r o v i s i o n of the ser^'ices of 

such r a i l r o a d p o l i c e or law enforcem.ent personnel f r o n R a i l r o a d 

or any a f f i l i a t e t h e r e o f , t h r te r n s of any pree.xistmg sgreement 

between any OPERATOR and Ra i l r o a d t o the c o n t r a r y not-

wit.hsta.ndmc. Com.missions hereby agree t o indemnify, p r o t e c t , 

and save R a i l r o a d harmless against any cost c r expense f o r the 

p r o v i s i o n of the services cf r a i l r o a d p o l i c e or law enforcement 

personnel w.nich R a i l r o a d nay in c u r and whic.n i s a t t r i b u t a b l e t o 

tiie i n s t i t u t i o n , operatlo.n, maintenance, or discontinuance of the 

SERVICE ar.d i s sought t o be imposed on Railro a d under the t e m s 

of such a p r e e x i s t i n g agreement. 
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NINE - Risk of L i a b i l i t y 

Section 9.1. (a) Comm.issions s h a l l p r o t e c t , defena, 

indemnify, and save harm.less Railroad from any l o s s , cost, 

e.xpense, or l i a b i l i t y f o r death, personal i n j u r y o.r p r o p e r t y 

damage, i n c l u d i n g the property and employees of R a i l r o a d which 

i s a t t r i b u t a b l e i n anv way t o , or which i s exacerbated by, the 

i n s t i t u t i o n , operation, m.aintenance, or discontinuance c f the 

commuter r a i l serv_ce over t.he TRACKS of R a i l r c a d . c - t o the 

presence of cars, equipme.nt. perso.nnel, c o n t r a c t o r s , ag.snts, or 

passengers of Com.missions or ar OPERATOR on or about the p r o p e r t y 

of Railroad. Commissions s h a l l indemnify and save R a i l r o a d 

hamless under t h i s .ARTICLE whether or not such death, i n j u r y , or 

damage i s caused, m whole cr i n p a r t , by the negligence, 

regardless of i t s character or degree, of R a i l r o a d , and whether 

the damages are compensatory or exemplary; prov.ded, t.hat the 

l i a b i l i t y of Commissions under t h i s ARTICLE s h a l l not exceei 

$200,0 00,0 00 I or such greater sur., as muy be r e q u i r e d by the 

p r o v i s i o n s of Sections 9.2 or 9.3 hereof,' i n any one calendar 

year. 

fbi To guarantee payment of t h e i r o b l i g a t i o n s under t h i s 

ARTICLE, Com.nissicns s h a l l --•-:b3ect t o the approval and con-

t:.nuing superv i i o n cf the Department of General Services, 

D i v i s i o n of Risk Ma.nagemer.t of the Comm.onwealth of V i r g i n i a (the 

" D i v i s i o n " ) , procure and at a l l times m.amtai.n a p o l i c y o r p o l i 

c ies of l i a b i l i t y insura.nce, w i t h annual aggregate l i m i c s of at 

le a s t $200,000,000 (or w i t h such a d d i t i o n a l l i m i t s as may be 

requi r e d by t.he p r o v i s i o n s cf Sections 9.2 or 9.3 hereof) 

coveri.ng the l i a b i l i t y assumed by Commissions ur.der t h i s ARTICLE. 

Sunn insurance nay consist, m whole or m p a r t , o f a program of 

sei f - insurance approved ani administered by t.he D i . i s i o . n , o r may 

con s i s t , m w.hole or m pa r t , of com.mercial insurance. A l l 

: :\surance p o l i c i e s obtained oy Com-aissions pursuant t o t h i s 

Agreement s h a l l be endorsed t c rezp:.XTe t h i r t y (30) days p r i o r 
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w r i t t e n nocice t o Railroad i f the p o l i c i e s are tc be terminated 

or mcdiriea during the t e m of t h i s Agreenent. Commissions s h a l l 

provide Railroad w i t h copies of a l l commercial or other insurance 

p o l i c i e s , i n c l u d i n g a l l current endorsements, carried by 

Comm.issions pursuant t o t h i s Section 9.1, and a copy of a l l 

agreements, i n c l u d i n g amendments thereto, between Conmissions and 

the Division r e l a t i n g t o the coverage, structure, adm..nistration, 

or funding of Commissions' insurance prcgram,. 

(c) In accordance w i t h Section 2.1-526.8:1 of the Code of 

V i r g i n i a , the D i v i s i o n has established the Northern V i r g i n i a and 

Potomac and Rappahannock Transportation Commissions Comm.uter Rail 

Operations L i a b i l i t y Insurance Plan (the "Plan"), a copy of which 

i s annexed as APPENTDIX D. The Plan i s maintained by Commissions 

and adm.inistered by the Divi s i o n i n accordance wit h Settion 15.1-

1358 of "he Code of Virgin..a and conscitutes a " l i a b i l i t y p o licy" 

for purposes of t h a t Secticn and Section 15.1-1364. The parties 

pQvee that implementation a-nd maintenance of the Plan s h a l l 

i u l f i l l the o b l i g a t i c n s of Comm.issions under t h i s ARTICLE NINT 

with respect to t.ne procurement and maintenance cf l i a b i l i t y 

i.nsurance. 

(dl I t i s a n t i c i p a t e d that Commissions, m f u l f i l l i n g t h e i r 

o b l i g a t i o n tc obtain the insurance required by t h i s ARTICLE NINE, 

may purchase commercial insurance p o l i c i e s providing annual 

aggregate lim.its, and t h ^ t a claim or claims against such 

p o l i c i e s nay reduce the available coverage i.n any one polic y year 

below S20C,000,000 . Should t h i s occur, and should clains paid, 

cr reasonably expected t c te paid, m r-ny one calendar year 

reduce t.ne available coverage below Sl'^S, 000. 000, notice of such 

fact shall be given promptly by the Division to Commiss_ons, 

Railroad, and the OPE.RATOR. i f Comm.issions f a i l w ithm ten (10) 

days to restore t.ne a v a i l a b l e insura.nce coverage t c a level of st 

least $200,000,000 (o'r such higher level as may b^ required by 

tr.e provisions of Sections 9.2 or 9.3), the SERVICE and a i l 
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r i g h t s granted Ccm.missions under ARTICLE THREE of t h i s Agreement 

s h a l l im.nediately cease and s n a i l not be resumed u n t i l the f u l l 

5200,000,000 m insurance coverage (or such higher l e v e l as m.ay 

be req-uired by the p r o v i s i o n s of Secticns 9.2 or 9 3) has been' 

obtained. 

(e) The D i v i s i o n administers the Commuter t a i l Operations 

L i a b i l i t y lnsura.nce -r-ust Fund f o r t.he purposes of implementing 

and funding Commissions' o b l i g a t i o n s under the F l a t a.nd t n i s 

ARTICLE NINE, i n c l u d i n g o b l i g a t i o n s under the CFAs. Commissions 

s h a l l arrange f o r a review by the D i v i s i o n c f the f i n a n c i a l 

c o n d i t i o n of such Trust Fund and t h - adequacy of com.mercial 

insurance and ̂ e l f - i n s u r a n c e mamtamed under the Plan f r o n time 

t o t i n e as m.ay be requested by Railroad. Such review s h a l l 

i n c lude w r i t t e n c e r t i f i c a t i o n to Railroad t h a t the Trust Fu-nd i s 

solvent and t h a t che Plan's i.nsura.noe program i s adequate and 

a c t u a r i a l l y sound f o r t.he purposes contemplated by t h i s Agree

ment. I f , at any time, t.he D i v i s i c n determines t h a t the Plan i s 

not adequately funded, t.he D i v i s i o n s h a l l promptly give n o t i c e of 

such inadequacy t c Com.missions. Railroad, a.nd. the OPERATOR. I f 

Commissicns f a i l w i t h m ten (.0) calendar days t h e r e a f t e r t o 

provide fundi.ng m amounts deterni-ned by t.he D i v i s i o n t o be. 

adequate, a l l operations -under t h i s .Agreenent s h a l l immediately 

cease u.nt i l fu.nding deemed adequate by the D i v i s i o n and R a i l r o a d 

IS provided. 

(f ) The terT "Railroad," as used i n t.his A.RTJ~LE NINE. 

S.hall i n c l u d e not only N c r f o l k Southern Railway Company but also 

i - s corporate a f f i l i a t e s and i t s and t h e i r r e s p e c t i v e o f f i c e r s , 

age.nts, ar.d errployees. 

Section 9.2. At any t m e during the term of t h i s Agreement. 

Railroad nay req;iest a review of the n--mber and cos; cf claims 

which .have been made against the Plan, i n c l u d i n g the a c t u a l and 

p o t e n t i a l l i a b i l i t i e s m curred oy Commissions f c r death, personal 
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i n j u r y or property damage since i t s inception. The review s h a l l 

include consideraticn of mf l a t i o n a r - / and ot.her relevant trends 

i n the cost cf t o r t claims, and the l i k e l i h o o d and p o t e n t i a l coet 

of future claims. Based on t h i s review and evaluation, the 

parties w i l l determine whether there are reasonable grounds to 

increase the l i m i t cf Comm.issions' l i a b i l i t y under Section 9.1(a) 

or to increase the l i m i t s and expand the coverage of the i n 

surance required to be car r i e d by Conmissions under Section 

9.1(b) and Section 9.1(d) hereof. I f the parties are unable t c 

agree, the dispute s h a l l be a r b i t r a t e d pursuant to .ARTICLE ELEVEN 

hereof; provided, however, that m no event s h a l l the l i a b i l i t y 

of Commissions or the am.ount of insurance to be ca r r i e d by 

Commissio.s be reduced below the l i m i t s required by Section 9.1 

hereof. .Any increase m t.he amount of insurance coverage which 

results from t-he a p p l i c a t i o n of t h i s Section 9.2 s h a l l automati

c a l l y cause a proportionate adjustment t o the l i m i t s s p e c i f i e d m 

Sections 9.1 (l-~ and 9.1(d) hereof. 

Section 9.3. I f as a r e s u l t of any statute enacted by the 

Commo-nwealth of V i r g i n i a or the United States^ che limit.'' on the 

l i a b i l i t y of Commissions stated m Section 9.1(a) are increased 

to an amou.nt i n excess of $200,000,000; or i f f o r any reason the 

amount of l i a b i l i t y insurance Commissions are required t o procure 

and maintain m order to guarantee t h e i r obligations under t h i s 

ARTICLE NINE or to the general public i s increased t o an amount 

m excess of $200,000,000, or i f the exposure of Railroad t o 

l i a b i l i t y under t h i s Agreement or under the CFAs i s s u b s t a n t i a l l y 

increased by statute or ] u d i c i a l decision, then, and m any cf 

such 'ivents, the l i m i t s on the l i a b i l i t y of Commissions pursuant 

to t h i s Agreement s h a l l be i:.rr<vased proportionately and the 

l i m i t s of l i a b i l i t y insurance c a r r i e d by Com.missions s h a l l be 

increased tc r e f l e c t such higher amount or increased exposure. 

As a condition of e-.iploying s e l f - insurance to cover such higher 

am.ount or increased exposure, Comm.issions agree to obtain the 

advance approval of Roilroad and the D i v i s i o n . In che event 
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Comm.issions f a i l t o maintain the insurance required by t h i s 

Section f o r any reason (including u n a v a i l a b i l i t y of such insur

ance) , e i t h e r party s h a l i have the r i g h t to terminate t h i s 

Agreement i y deli v e r y cf w r i t t e n notice to the ocher party. 

Section 9.4. The r i g h t s granted to Commissions i n t h i s 

Agreement r e l a t e to use of the TRACK.S cf Railroad f o r the opera

t i o n of TPAINS. As set f o r t h m .ARTICLE THREE hereof, the CFAs 

have been entered i n t o between Com.missions and Railroad (and have 

been extended by the terns of t h i s Agreem.ent) concerning the 

construction, m.aintenance, use, and removal of cer cam a n c i l l a r y 

f a c i l i t i e s (scheduled i n APPENDIX ? cf t h i s Agreem.ent) , 

in c l u d i n g , among others, sti^tions, platforms, canopies, par.king 

areas, and depots, for t.ne accomnodation of Comm.issions' 

emplcyees and, p a r t i c u l a r l y , passengers. I t is understood and 

agreed t h a t the indem.nification and insurance provisions of t n i s 

PJvTlCLE NINE cf t h i s .Agreement sh a l l apply with respect to such 

censtruction, maintenance, use. and renoval by Ccmnissions, any 

OPERATOR, ic s or t h e i r em.ployees, agents, contractors, pas

sengers, i n v i t e e s , and the general public of-any such f a c i l i t i e s . 

Section 9.5. Com.m.issions expressly understand and agree 

that t.heir obligations to mdenr.ify Railroad and hold Railroad 

.harrr.less -nder the previsions cf t h i s ARTICLE NINE also extend t o 

and mclude the o b l i g a t i o n to mdemnify and hold Railroad ham

less from, and against any and a l l damages (including exemplary 

da.rages;, pe.nalties, losses, fines, claims, l i e n s , s u i t s , l i a b i l 

i t i e s , costs tincludmg clean-up costs), judgments and exper.ses 

.i.ncludir.c attcr.neys', co.nsultants', or experts' fees and expens

es of every kind and nature suffered by or asserted against 

Railroad as a d i r e c t or i n d i r e c t r e s u l t of or due to the presence 

cr escape of a.ny .hazardous materials, s'ubstances, wastes or cther 

er.viron~-rt.nlly regulated substances on or fron the TRACKS, a 

TRAIN, or EQUIPMENT, or cn cr at property subject to a CFA, which 

presence or escape is a t t r i o u t a o l e m any way tc, or i s exacer-
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bated by, the i n s t i t u t i o n , operation, maintenance, or discontinu

ance of the SERVICE over t.he TRACKS of Railroad or to the pres

ence of Commissions' cr any OPERATOR'S EQUIPMENT, personnel or 

pa.5sengers on or about Railroad's property including property 

subject to a CFA. 

Section 9.6. (a) Railroad shai!. give notice to the D i v i 

sion and to Commi3t>-cns as soon as reasonably practicable 

whenever Railroad receives credible no\.\ce from any party t h a t i t 

i s the intention of such party l o hold Railroad responsible f o r 

an incident f or which Commissions are p o t e n t i a l l y l i a b l e under 

Section 9.1 hereof. 

(b) Railroad agrees: ( u t o cooperate i n the defense of 

claims of which i t gives the D i v i s i o n notice hereunder; ( i i ) to 

allow the Division, withm i t s sole d i s c r e t i o n , to s e t t l e or 

defend any claim which f a l l s w i t h i n the l i m i t s f o r which 

Commissions have agreed to assum.e r e s p o n s i b i l i t y hereunder; and 

(111) to execute a l l documents reasonably required to enable the 

Division to recover amounts paid by the Divis i o n on behalf of 

Commissions to persons other than Raiiroad. 

ARTICLE TEN - Labor Claims 

Section IC 1. Com.missions w i l l indemnify and hold hamless 

Railroad, i t s corporate a f f i l i a t e s , and i t s and t h e i r respective 

o f f i c e r s , aoents, and em.ployees against any and a l l costs and 

payments, includi.ng, but not l i m i t e d t o , awards of ben e f i t s , back 

oav, tenalty pay, allowances, and awards of damages of any kind, 

however t.hey nay be denom.mated, and a l l a r b i t r a t i o n , administra

t i v e , and l i t i g a t i o n expenses, a r i s i n g out of claims or 

gr.-.evances made by or on behalf of em.ployees of Railroad or i t s 

corporate a f f i l i a t e s m connection w i t h the implementation, 

operation, or termination of t h i s Agreem.enc or any CFA, whether 

under e::iplovee protective conditions imposed by a governmental 
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agency as conditions f o r that agency's approval or exem.ption of 

t.he SERVICE or t h i s Agreenent, cr under a c o l l e c t i v e bargaining 

agreement. 

ARTICLE ELEVEN - A r b i t r a t i o n 

Section 11.1. Any claim, dispute or cmtroversy a r i s i n g out 

of or r e l a t i n g to t h i s Agreement, the parciei ' r e l a t i o n s h i p under 

t h i s Agreenent, or a claim of breach of t h i s Agreement, s h a l l be 

determined by a r b i t r a t i o n by a single a r b i t r a t o r pursuant t o the 

applicable Rules cf Practice and Procedure of The Private Adjudi

c a t i o n Center, Inc. (an a f f i l i a t e of t.he Duke University School 

of Law) m e f f e c t at the time the demand for a r b i t r a t i o n i s 

f i l e d . T.he location cf the a r b i t r a t i o n s h a l l be at the Center's 

f a c i l i t i e s ac the North Carolina Bar Center, Cary, North 

Carolina. The decisicn of the a r b i t r a t o r s h a l l be f i n a l and 

binding. 

Service of process i n connection therewith s h a l l be made b} 

c e r t i f i e d mail. In any j u d i c i a l proceeding to enforce t h i s 

Agreement to a r b i t r a t e , the only issues to be determined s h a l l be 

the existence cf the agreement co a r b i t r a t e and the f a i l u r e of 

one party to comply wit h that acreement, r i - i those issues s h a l l 

be determined sum.marily by t.he court without a :ur%'. A l l other 

issues s h a l l be decided by the a r b i t r a t o r , wnose decision thereon 

s h a l l be f i n a l and bmdmg. There may be no appeal of an order 

compelling a r b i t r a t i o n except as part of an appeal concerning 

confirmation of the d':cisicn of the a r h i t i a t o r . 

ARTICLE TWELVR - Defr.ult 

Section 12.1. Failure on the pare of Comnissions or an 

OPERATOR to comply with the conditions of ARTICLE TWO s h a l l , i n 

tne case of conditions related to safety of operations or t o 

Cor.'.m^ssicns' agreement m Section 2.6(a) of ARTICLE TWO, immedi-
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a t e l y terminate the r i g h t s of access granted Commissions i n 

ARTICLE THREE hereof and s h a l l , i n the case of any other condi

t i o n s of ARTICLE TWO, give Railroad the r i g h t to t e m i n a t e such 

r i g h t s of access on ten (10) days p r i o r w r i t t e n notice. 

Section 12.2. Failure on the pa r t of Comnissions to comply 

w i t h any of the provisions of ARTICLE NI'TE hereof s h a l l 

c o n s t i t u t e a default giving r i s e to a r i g h t i n Railroad, on ten 

(10) days p r i o r w r i t t e n notice, to t e m i n a t e t h i s Agreement. 

Section 12.3. Fai l i i r e on the pa r t of Commissions 

immediately to replace any OPERATOR which becomes unacceptable to 

Railroad following notice delivered t o Commissions by Railroad of 

such OPERATOR'S unacceptability s h a l l c o n s t i t u t e a default g i v i n g 

.Railroad the immediate r i g h t to t e m i n a t e t h i s Agreement. 

Section 12.4. Failure of Commissions timely to make any 

payment required to be made to Railroad under any provision of 

t h i s Agreemer.t shall c o n s t i t u t e a d e f a u l t g i v i n g r i s e to a r i g h t 

i n Railroad, on ten (10) days p r i o r w r i t t e n notice, to suspend 

the r i g h t s of access granted Comm.issions i n ARTICLE THREE hereof. 

I f a.ny such default s h a l l p e r s i s t f o r t h i r t y (30) days, or i f any 

such default of the sort provided f o r m t h i s Section 12.4, 

havi.ng beer, previcusiy cured, s h a l l rec-ur m.ore than two (2) times 

during the term of t h i s Agreeme.nt, then Railroad may term.inate 

t h i s Agreenent on ten (10) days p r i o r w r i t t e n notice. 

Section 12.3. F a i l u r * on the part of Railroad to comply 

With I t s obligations under ARTICLE SIX of t h i s Agreem.ent s h a l l 

c o n s t i t u t e s defa-ult by Railroad g i v i n g Commissions the r i g h t to 

temmate t h i s Agreenent on ten days p r i o r w r i t t e n notice. 

Nothing m th i s Section 12.5 s h a l l a f f e c t any other legal or 

ecuitaole remedv avaiiaoie to Conm.issions. 

ARTICLE THIRTEEN - Notices 
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Section 13.1. Any report, notice, or other communication 

required or p e m i t t e d hereunder s h a l l , unless otherwise speci

f i e d , be i n w r i t i n g and shall be delivered by hand or deposited 

i n the United States n a i l , postage prepaid, addressed ae follows 

I f t o Railroad: 

Mar.ager, Amtrak Operations 
Ncr f o l k Southern Railway Company 
Operations Control Center 
18 5 Spring Street, S.W. 
At l a n t a , Georgia 30303 

[ t e l . (404)529-1737; fax. (404)529-1645] 

I f t o Commissions; 

D i r e c t o r o f Operations 
V i r g i n i a Rai lway Express 
6800 Ver sa r Center, Su i t e 247 
S p r i n g f i e l d , V i r g i n i a 22151 

[ t e l . '703)642-3908, f a x . (703)642-3820] 

Either party may change the address or o f f i c e r t i t l e at which i t 

s h a l l receive communications and n o t i f i c a t i o n s hereunder by 

n o t i f y i n g the other party m w r i t i n g of such change. 

ARTICLE FOURTEEN - Miscellaneous 

Section 14.1. Neither party s h a l l be l i a b l e to the other i n 

damages nor s h a l l t h i s Agreement be temmated nor a default be 

deem.ed t o have occurred beca-use of any f a i l u r e to perfom hereun

der caused by a "Force Maieure" Each party w i l l be excused from 

performance of any of i t s obligations hereunder, except obliga-. 

t i o n s i n v o l v i n g the paym.ent hereunder of money to the other party 

or to a t h i r d party, where such non-perfomance i s occasioned by 

Force Maieure. Force Maieure sh a l l nean f i r e , earthquake, flood, 

explosion, wreck, casualty, s t r i k e , unavoidable accident, r i o t , 

i n s u r r e c t i o n , c i v i l disturbance, act of public enemy, emiaargo, 

•war, act cf Cod, i n a b i l i t y tc cbtai-n labor, m.aterials cr sup-
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p l i e s , any governmental regulation, r e s t r i c t i o n or p r o h i b i t i o n , 

or any other s i n i l a r cause beyond the party's reasonable c o n t r o l . 

Section 14.2. This Agreement i s being executed and d e l i v 

ered m the Commonwealth of V i r g i n i a and s h a l l be govem-ed by and 

construed and interpreted m accordance w i t h the i n t e r n a l laws of 

the Commonwealth of V i r g i n i a . 

Section 14.3. A l l Appendices and E x h i b i t s r e f e r r e d to m 

t h i s Agreement are in t e g r a l parts of t h i s Agreem.ent, incorporated 

by reference and made a part hereof, and s h a l l bind the pa r t i e s 

hereto to the same extent as i f such pr o v i s i o n s had been set 

f o r t h i n t h e i r e n t i r e t y i n the body of t h i s Agreement. A l l tems 

defined m the Agreement and t-he Appendices and Exhibits s h a l l , 

have t-he same m.eaning throughout the Agreement and such Appen

dices and Exhibits. 

Section 14.4. The A r t i c l e and Section headings herein are 

fo r convenience cnly, and shall m no way be held or deem.ed to 

define, modify, or add to the m.eaning, scope,..or i n t e n t of any 

provision cf t h i s Agreement. 

Section 14.5. In the event t-hat any p r o v i s i o n of t h i s 

Agreement i s found to oe i n v a l i d or unenforceable i n any respect, 

the remaining provisions shall nevertheless be binding with the 

same e f f e c t as i f the i n v a l i d or unenforceable p r o v i s i o n were 

o r i g i n a l l y deleted; provided, however, i f the d e l e t i o n of an 

i n v a l i d or unenforceable provision m a t e r i a l l y or s u b s t a n t i a l l y 

a l t e r s or changes the rig.hts or o b l i g a t i o n s of e i t h e r party under 

t h i s Agreement, eit.her party shall have the r i g h t to tem.inate 

the Agreenent on s i x t y (60) days w r i t t e n n o t i c e to the other. 

Dunne the pendency cf any such notice, the p a r t i e s s h a l l meet t c 

reach agreenent on new provisions to s u b s t i t u t e f o r the i n v a l i d 

or unenforceable provision. 
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Section 14.6. The f a i l u r e of e i t h e r party to i n s i s t at any 

ti:ne upon the s t r i c t observance or perfom.ance of any of r h t 

provisions of t h i s Agreement, or to exercise any r i g h t cr remedy 

m t h i s -Agreenent, s h a l l not impair any such r i g h t or remedy or 

be construed as a waiver or relinquis-hment thereof. 

Sect.'.on 14.7. T.̂ .io Agreement and each and ever\' provision 

hereof cre f o r the exclusive benefit of the parties heretc ar.d 

not f o r the b e n e f i t cf any t h i r d party. Nothing expressed or 

im.plied herein i s intended or shall be construed to confer upon 

or to give t o any person, f i m . or corporation, other than the 

parcies hereto, any r i g h t , remedy or claim under or by reason of 

*his Agreement or of a.ny term, covenant or condition hereof, and 

a l l the te ns, covenants, conditions, promises and agreements 

contained herei.n s h a l l be f o r the sole and exclusive benefit of 

the p a r t i e s hereto and t h e i r successors. 

Section 14.8. The r i g h t s and o b l i g a t i o n s of Railroad and of 

Commissions hereunder may be assigned only with the p r i o r w r i t t e n 

consent of the other party, or i t s or t h e i r successors. 

Section 14.9. while i t i s understood a.nd agreed chac 

Commissions s h a l l acC cogecher m a l l matcers a f f e c t i n g the 

SERVICE, r-ference t c Commissions s h a l l include either Commission 

and the r i g h t s and o b l i g a t i o n s of Commissions hereunder sh a l l be 

] o i n t and several. 

Section 14.10. This Agreeme.nt has been executed m several 

counterparts each of which s h a l l be deemed to be an o r i g i n a l , and 

a l l such counterparts s h a l l together c o n s t i t u t e but one and the 

sane instrument . 

Section 14.11. This Agreenent s h a l l not be temmated, 

ananced, supplemented, waived, or modified except upon execution 

of a w r i t t e n docum.int duly signed by boch parties hereCo, 'inlesG 
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a s p e c i f i c p rov i s ion of chis Agreement otherwise permi ts one 

par ty to e f f e c t such t e m i n a t i o n , amendment, supplementation, 

waiver, or m o d i f i c a t i o n . 
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IN WITNESS WHEREOF, Commissions and R a i l r o a d have caused 

t h e i r names t o be signed hereto by t h e i r o f f i c e r s thereunto d u l y 

a u t h o r i z e d and t h e i r s e a l s , duly a t t e s t e d , t o be hereunto a f f i x e d 

as of the day and year f i r s t above w r i t t e n . 

NORTHERN VIRGINIA TRANS
PORTATION COMMISSION 

[Sesl] 
A t t e s t 

by 
(Cha i m a n ) 

( t i t l e ) 
POTOMAC AND RAPPAHANNOCK 
TRANSPORTATION COMMISSION 

[Seal] 
A t t e s t 

by 
(Chairman) 

( c i c l e ) 
NOKFOLK SOUTHERN RAILWAY 
COMPANY 

[Seal] 
A t t e s t : 

by 
( t i t l e ) 

( t i t l e ) 
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EXTENSION OF cr?RATING ACCESS_AQREE ^EKT 

THIS AGREEMENT, made and entered i n t o as o f t h i s 1 2 t h 

day of J u l y , 1996, by and between NORFOLK SOUTHERN RAILWAY 

COMPANY', a V i r g i n i a c o r p o r a t i o n , w i t h i t s p r i n c i p a l p l a c e o f 

business a t Three Commercial Place, N o r f o l k , V i r g i n i a , 23510-2191 

( " R a i l r o a d " ) , and the NORTHERN VIRGINIA TRANSPORTATION COMMISSION 

and the POTOMAC AND RAPPAHANNOCK TRANSPORTATION COMMISSION, 

bodies p o l i t i c and corpora te and p o l i t i c a l s u b d i v i s i o n s o f the 

Commonwealth o f V i r g i n i a , having p r i n c i p a l p laces o f b u s . r - s s a t 

4350 N. F a i r f a x D r i v e , Su i t e 720, A r l i n g t o n , V i r g i n i a 22203 and 

1549 Old Bridge Road, Su i t e 209, woodbridge, V i r g i n i a 22191, 

r e s p e c t i v e l y ( c o l l e c t i v e l y "Commissions"); 

WITNESSETH: 

WHEREAS, pursuant t c an agreement dated as o f December 1 , 

1994 between R a i l r o a d and Ccmnissions (che "Opera t ing Access 

Agreement") , Commissions have operated r a i l commuter s e r v i c e over 

R a i l r o a d ' s l i n e f r o m Manassas t o Alexandr i a , . V i r g i n i a ; and 

WHEREAS, unless t e m m a c e d e a r l i e r , the O p e r a t i n g Access 

Agreement w i l l t e rmina te on J u l y 15, 1996; and 

WHEREAS, Commissions wish to cont inue t o ope ra te o r have 

opera ted r a i l commuter s e rv i ce over the TRACKS (as def . ined m the 

Opera t ing Access Agreenent ) , and 

W.HEPEAS, R a i l r o a d i s w i l l i n g t o pem. i t c o n t i n u e d use o f the 

TRACKS and c e r t a m reJa ted f a c i l i t i e s and s e r v i c e s as s p e c i f i e d 

m the Opera t ing Acc?ss Agreenent and h e r e i n ; 

NOW, THEREFORE, m considera—on of the mutua l covenants amd 

oromises he re in conta ined , tne Par t ies agree as f o l l o w s : 
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ARTICLE 1. The Operating Access Agreemenc s h a l l be extended 

f o r two years from July 15, 1996, and, unless temmated e a r l i e r 

m accordance wit h i t s tems, s h a l l t e m i n a t e automatically on 

July 15, 1998. 

ARTICLE 2. Railroad acknowledges that substantial progress 

has been made towards development of the plan required by § 4.2 

of the Operating Access Agreement. Commissions acknowledge that 

Railroad's agreemeunt t o extend the Operating Access Agreement i s 

conditioned on Commissions' continued e r f o r t i - , and those of the 

Commonwealth of V i r g i n i a , t o work d i l i g e n t l y to develop that plan 

p r i o r to the e x p i r a t i o n of the extension pem^itted by t h i s 

Agreement. 

ARTICLE 3. I n consideration of t h i s extension. Commissions 

ag.-ee t j increase compensation due Railroad under the Operating 

Acct-ss Agreenent, i n c l u d i n g but not l i m i t e d t o B-ASE PAYMENTS, 

TRAIi^-MILE I^u5E FEES and fees f o r SPECIAL TPAINS ( a l l as defined 

i n , and as nay be adjusted or anended pursuant to, the Operating 

Access Agreement), by four percent (4%), e f f e c t i v e as of the date 

of execution of t h i s agreement, and by an add i t i o n a l four percent 

(4V) , effect.ive twelve months t h e r e a f t e r . 

ARTICLE 4. Except as modified above, the Operating .Access 

Agreement s h a l l remain i n f u l l force and e f f e c t during the term 

of t h i s extension. 

IN WITNESS WHEREOF, th« Commissions and Railroad have caused 

t h e i r names to be signed hereto by t h e i r o f f i c e r s thereunto duly 

authorized as of the day ard year f i r s t above w r i t t e n . 

NORTHERN VIRGINIA 
TRANSPORTATION COMMISSION 

By: 
( T i t l e ) 
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A t t e s t : 

( T i t l e ) 
POTOMAC AND RAPPAHANNOCK 
TRANSPORTATION COMMISSION 

B y 
( T i t l e ) 

A t t e s t 

( T i t l e ) 
NORFOLK SOUTHERN RAILWAY 
COMPAN-Y 

A t t e s t : 

( T i t l e ) 

By:. 
( T i t l e ) 
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SECOND AHENDED ANT? RESTATED 

MORTHEAST CORRIDOR 

FREIGHT OPERATING AGREEMENT 

Dated O c t o b e r 1, 1986 

b a t w « e n 

NATIONAL RAILROAD PASSENGER CORPORATION 

("Amtrak") 

aad 
CONSOLIDATED RAIL CORPORATION 

("Conrail") 

NRPC 2 P 0001 
638 



such p r o h i b i t i o n or renoval and be?r the ccst of any claios 

growing cut cf any i.T.proper prohibition or removal. 

Section 2 • 3 . Freioht Ser%'ice Operations 

(a) General. Conrail shall have the r i g h t to operate 

scheduled and •:,-:3cheduled Freight Service on the NEC. The 

scheduled Freight Service is as set forth i n Conrail's NEC 

f r e i g h t service schedule, as assended from time to time i n the 

manner provided in (b) below. Copies of such schedules and a l l 

amendments have been or w i l l oe delivered to Amtrak. 

(b) Modification cf Sch^^duled Freight Service. 

Conrail s h a l l have the r i g n t from time '•o time to request, and 

subject t o and i n accordanni with the terms and conditions of 

t h i s Agreement, Amtrak hereby agrees to permit changes i n or 

additions to the Scheduled Freight Service. The changes or 

additions requested shall be subject to the physical l i m i t a t i o n s 

of the NEC, to Amtrak's speed, weight and similar operating 

r e s t r i c t i o n s and rules or safety standards, and to the needs of, 

and i n p a r t i c u l a r to the adequacy, safety and efficiency of, 

Aatrak passenger t r a i n operations and commuter ser%-ice. . 

(c) other Freight Service. At any t i a e , Conrail s h a l l 

have the r i g h t to request, and subject to a.nd in accordance with 

the terms and conditions of t h i s Agreeme.nt, Aatrak hereby agrees 

to p e r a i t , the operation cf unscheduled Freight Service ever the 

N'EC. Unscheduled Freig.ht Service w i l l be subject to the l a s t 

sentence of subsection (b) above. Subject thereto, Aatrak agrees 

- 6 -
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to USS i t s best e f f o r t s to accoar.cdate unschedul--^ T.e,„H. 

Ser^'loe req'ue.-ted u.nder t h i s Agree.nent m an expeditious and 

e f f i c i e n t ranner. 

Section 2.4. Standards of p^rfr.^i^nr-i» 

Amtrak agrees -o use i t s best e f f o r t s to operate t.̂ .e 

NEC m an economic and e f f i c i e n t manner, and shall r.ake every 

reasonable e f f o r t , consistent with the expeditious, safe, and 

e f f i c i e n t cperation of Amtrak passenger t r a i n s and of coaauter 

ser-.'ice, to perait t.he operation of scheduled Freig.ht Service in 

accordance with the agreed-upon schedules, and the operation of 

Freight Service presented ir^r aoveaent at unscheduled tiaes as 

expeditiously as possible. 

Section 2.5. No_vipl3tiGn of r.abnr ArrT-aot-̂ r,̂ ,-

Conrail agrees that i t w i l l not require the performance 

of ser->-ices .hereunder by Aatrak, nor w i l l exercise i t s rights 

nereunder, m a man.ner which vould cause Amtrak to vio l a t e t.he 

tem-s of or i.ncur penalties, unless reimbursed by Conrail, i n 

connection with any then current labor agreeaents between Amtrak 

and a.ny organiza-.ion representing any of i t s eaployees. Aatrak 

agrees t.hat i t s h a l l : ( i ) as proaptly as practicable, .notify 

Conrail of a.ny cl a i a t.hat the requested set-; ices or exercise of 

rights has caused cr w i l l cause such v i o l a t i o n or t.he i.ncurrence 

of sucn claias cr penalties, daaages, loss cr l i a b i l i t i e s ; and 

(11) at Conrail's request and expense cooperate with Conrail i n 
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which r e l a t e to the operaticn of the NEC during regular business 

hours of the location vhere such records are retained. Amtrak 

s h a l l r e t a i n or rer:ord on a i c r o f i l a a l l such books, records, and 

accounts for at 1 ̂ ast three years following the end of the period 

covered t h e r e i n cr the period of t i a e required by Coaaission 

record r e t e n t i o n rules, whichever i s longer, except for TMS 

records which sh?.ll be naintained for six aonths. 

Section 3.7. Payment Disputes 

In the event t.hat either party shall disagree with a 

freig.ht cost stateaent or payaent or settlement thereof, the 

party i n disagreement shall proaptly notify and provide to the 

other party a w r i t t e n statement setting f o r t h the nature and 

basis f o r the disagreement and enumerating those aspects, i f any, 

of such stateaent, payment, settlement, or deteraination which 

are not i n dispute. Unless otherwise agreed, such uncisputed 

amounts s.hall be proaptly paid or refunded, and the parties s h a l l 

confer proaptly for the purpose of resolving the disputed aaount. 

I n the event the parties cannot resolve such disputed amoiints, 

the a a t t e r s h a l l be submitted t o a r b i t r a t i o n pursuant t o the 

prov^-ions of Section 4.3. Within 15 days aft e r resolution of 

such disputed amounts, the aaount determined to be payable s h a l l 

be paid wit:h i n t e r e s t as provided i n Section 4.11. 

Section 3.8. Redetemination of Coapensation 

Sections 3.1 through 3.7 shall be tihe basis f o r 

compensation f o r the ser^/ices and a c t i v i t i e s performed f o r , and 

the f a c i l i t i e s and equipaent provide^' t o , Conrail by Aatrak 

" ' NRPC 2 P 0017 
641 



hereunder, coaaencmg Cctooer 1, 1936, and continuing u n t i l tne 

parties .have reached a new agreenent with respect to conpensation 

or u n t i l t.he I.nterstate Coa-nerce Coaaission has deterr.med such 

coapensation pursuant to t.he provisions of t h i s section. At any 

time after A p r i l l , 1991, eit.her Antrak or Conrail may notify t.he 

other that i t wishes to negotiate redeterai.nation of t.he amount 

or nethod of computi.ng the amount of payaent f o r services and use 

of f a c i l i t i e s provided to Conrail .hereunder. In such event, t.he 

other party shall proaptly negotiate w i t h respect to such a 

redetermination. 

I f . within 90 days a f t e r t.he date of such notice, 

Aatrak and Conrail are unable to agree as to a new aaount or 

basis of cctpensation, Aatrak and Conrail s h a l l , at t.he request 

of either, j o i n t l y aake application to t.he Coaaission under 

section 402 (a)(2) of t.he Act for an order detem.ming appropriate 

coapensation payable by Conrail f o r the provision of t.he services 

a-id use of Aatrak f a c i l i t i e s as are provided f o r herein. Un t i l a 

•new basis of coapensation i s established, Conrail s h a l l continue 

to aake periodic payments to Aatrak i n the nanner and aaount 

provided i n t h i s A r t i c l e I I I . Any agreeaent entered into or 

deteraination of coapensation aade s h a l l take e f f e c t on a date 

whicn is six aonths a f t e r the date on which notice was f i r s t 

given pursua.nt to t h i s section; provided, however, that unless 

t.he parties s p e c i f i c a l l y agree to the contrary, no such agreement 

or deternmation s.hall apply r e t r o a c t i v e l y f o r a period that 
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exceeds 12 aonths (plus any amount of t i a e that an application i s 

pendmg m an ac t ive status before the Coaaission pursuant to t.he 

f i r s t sentence of t h i s paragraph or i s pending review froa a 

Coaaissio.n dec i s ion before a court) . 

Sect ion 3 .9 . Substitute Coapensation 

So long as the Car .Mile Rates established by Sactions 

3.1 and 3.2 r e a a i n i n e f fec t , i f , subsequent to October 1, 1986, 

Aatrak enters into an agreement (other than an Excluded Agreement 

as defined below) with any ot.her r a i l r o a d or th i rd party 

p e m i t t i n g such ent i ty to provide r a i l f re ight services over any 

r a i l proper t i e s coapris ing a l l or any part of the NEC on which 

r a i l f r e i g h t s e r v i c e i s then being operated by Conrai l , Aatrak 

s h a l l give C o n r a i l iamediate notice of thu Compensation 

Provis ions (as defined below) contained in such agreeaent. 

Conra i l s h a l l have the r ight , exerc isable by giving written 

notice to Aatrak no l a t e r than 30 days a f t e r receipt of such 

not ice , to e l e c t to substitute the Coapensation Provisions of 

such agreeaent i n t:heir entirety for the Compensation Provisions 

contained i n t h i s Agreement (such subst i tuted Conpensation 

Provis ions being c a l l e d the "Substitute Conpensation 

Provis ions") . I n the event t.hat Conra i l e l e c t s Substitute 

Compensation P r o v i s i o n s , Amtrak s h a l l have, coaaencing A p r i l 1, 

1991, the r i g h t to request a redetermination of coapensation as 

provided m Sec t ion 3.3 of th i s Agreeaent, regardless of any 
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txeignc oj^erating 

EXHIBIT A 

FREIGHT SERVICE AGREEMENT 

RESERVING AND EXCEPTING TO THE GRANTOR: 

1. The easement and r i g h t ("Freight Service 

Easement") contemplated for retention by the Grantor under 

the Final Systea Plan c e r t i f i e d by USRA exclusive against 

any and a l l persons except Grantee, i t s subsidiaries and 

successors i n interest, to operate upon t:he r e a l property 

conveyed by this Deed to the Grantee ("real pr -serty") local 

and long-haul f r e i g h t service (including mail and express) 

emd special t r a i n service to the f u l l extent required by ( i ) 

the Act, or ( i i ) the Interstate Commerce Act or any future 

law of l i k e import, including, without, l i m i t a t i o n , to the 

extent so contemplated and so required, the exclusive ease

ment and r i g h t : 

(a) to operate f r e i g h t t r a i n s , cars and 

locomotives; 

(b) sxibject to a v a i l a b i l i t y of space i n 

l i g h t of the needs of Grantee, except i n those f a c i l i t i e s 

occupied by Grantor as cf the date of t h i s Deed as to which 

NRPC 2 P 0044 
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Grantor has no viable a l t e r n a t i v e , to occupy and use such 

portions of stations, buildings and other f a c i l i t i e s now 

upon the r e a l property (and replacements thereof) and subject 

to a v a i l a b i l i t y of space i n l i g h t of the needs of Grantee, 

to construct, operate and maintain additional or substitute 

s t a t i o n s , buildings and other f a c i l i t i e s , which are reasonably 

necessary or legall y required i n connection with the provision 

of f r e i g h t servicer 

(c) to use i n conjunction with Grantee the 

pre.-.ently e x i s t i n g r a i l r o a d system, telephone cable communication 

equipment and f a c i l i t i e s now upon the r e a l prorerty (and 

replacements thereof) and sxibject to the a v a i l a b i l i t y of 

space, to construct, operate and maintain such additions to 

or su b s t i t u t i o n s for the presently e x i s t i n g railroad system 

telephone cable communications equipment and f a c i l i t i e s 

as are reasonably necessary or legall y required in connection 

wit h the provision of f r e i g h t service; 

(d) to i n s t a l l track connections for r a i l 

l i r e s and trackage, now or hereafter owned, leased, controlled 

or operated by Grantor, contiguous or adjacent to the real • 

property to secure i t s f r e i g h t custoners or to connect with 

i t s r a i l properties; 

-2-
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(e) to provide a l l n̂ w and a d d i t i o n a l f r e i g h t 

service at any point along the real property; 

(f) to use appropriate portions of the main

tenance of equipment f a c i l i t i e s now upon the r e a l property 

(and replacements thereof) for the provision of maintenance 

of equipment service for equipment used i n provision of 

f r e i g h t service (including mail and express) and special 

t r a i n service; and 

(g) to have reasonable access over the r e a l 

property to p e m i t the exercise of the foregoing easements 

and r i g h t s ; 

the exercise of which such exclusive easement and r i g h t s h a l l 

be subject to such terms, provisions, q u a l i f i c a t i o n s and 

l i m i t a t i o n s as the Grantor and the Grantee have agreed upon 

i n a c e r t a i n Northeast Corridor Freight Operating Agreement, 

dated March 31, 1976, as said agreement may be amended, 

and as the Operations Review Panel established under Section 

702 of the Railroad Revitalization and Regulatory Reform Act 

of 1976 may impcoe; in return f o r which exclusive easement 

and r i g h t , the Grantor shall pay the f a i r and equitable share 

of the cost to the Grantee of operating r a i l service upon the 

real property occasioned by exercise of the Freight Service 

Easement, as deternmed by agreement between the p a r t i e s . 

-3-
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or, i n the event of the f a i l u r e of the parties to so agree, 

by the Interstate Commerce Commission under Section 402(a) 

of the Rail Passenger Service Act, as such provision may 

be amended; provided, that i n the event thet the Grantor 

s h a l i elect to abandon or assign the Freight Service Easement 

i n whole or i n p a r t , other than to a subsidiary, a f f i l i a t e 

or successor e n t i t y , the Grantee shall have a f i r s t option 

to acquire such easement, or portion thereof, at the 

purchase price of one d o l l a r ($1.00); 

-4-
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right to request a renegotiation cf this Article V pursuant to 

Section 5.17(a), regardless of any inconsistent provisions in the 

Substituted Compensation Provisions. 

IN WITNESS WHEREOF, Conrail and Amtrak have caused this 

Agreeaent to be duly executed by their respective officers 

thereunto duly authorized, a l l as of the day and year f i r s t above 

W3:itten. 

Attest; 

,>:^tjest: 

ASSISTA.\-

NATIONAL RAILROAD 
PASSENGER CORPORATION-

By: i/a^lUfJa^cf^iMj 

CONSOLIDATED RAIL CORPORATION 

pgEStPgffr - -

36 -

648 



•/JlAuKACE RIGtrrS iSTWISH 
NEW JZRSZt TRAHSIT CORPORATIOS 

AWD 7EZ CONSOIIDATSD RAIL CORPORATION 

This T.51ACXASE RICHTS A G R I E H S S T (•A<gre«aent») , effective as of 

Octo&er 1, 1984, is made between New Jersey Transit Corporarion 

(•N'JTRANSIf ) , an instruaental i ty of the State of New Jersey, with 

o f f i c e s at P.O. Box 10009, Newark, New Jevsey 07101, and the Consolidated 

R a i l Corporation ( • C o n r a i l ' ) , with o f f i ces «t Six Penn Center Plaza, 

P.^iiladelpiiia, Pen.nsylvania 19103. 

WTTNESSETH 

KHEHiAS, the Norlheast R a i l Service Act of 1«»S1 (NEP.SA1I directs in 

Sections 1136 and 1137 that Conrail sha l l convey to comcter authorities 

r a i l properties used or useful in the operation of passenger servi'^e and 

retain appropriate trackage rights for i t s freight operations,- .?,nd 

in accordan.-e with NERSA 51137 (S506(sn , '...e Parties 

hereto i.ave execut«d a Transfer Agreement, dated Septenbe: 1, 1982 (SI-oA. 

Agreeraent); and 

WHE-̂ EAS, in accordance with NERSA and the NERSA Agreeaent, i t is 

necessary to establish appropriate operating rights, maintenance 

-esponsibi l i t ies , and f i n a n c i a l arrangements between the Parties for 

continued operation of passenger and freight service over SJT3ANSIT aad 

Conrail Rai l Properties and to supers^-de the freight Serviee Agreeaent 

between NJTRAHSIT and Conrai l for Properties Acquired 3y New Jersey dated 

Hay 13, 1931; and 
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WHEREAS, the parties entered into an interi . Trackage Rights 

Agreeaent effective January 1, 19S2, which by extension terminates 

Septeaber 30, 1964; 

raSRE.'ORE. m consideration of the covenants, agreeaents, 

representations, and warranties contained herein, and intending to b« 

legally bound, NJTRANSir and Conrail agree as follows: 

650 
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(c) Conrail hereby grants to NJTRANSIT the r i g h t to enter upon 

and use tracks and related operating f a c i l i t i e s as idea t i f i ed m 

Section 2 .C7(c ) i i and Exhib i t So. 5 of the NERSA Agreeaent. 

Section 2.04 Addi t ional Dse of R a i l Proper t ies Owned bv Conrail 

Subject to the provisions of t h i s Agreeaent and Sec t iT 2 .C7(c) i 

of the NERSA Agreeaent, Conrai l grants to NJTRANSIT t.he r igh t and 

license to enter upon and u t i l i z e other e x i s t i n g tracks and re la ted 

operating f a c i l i t i e s ovred by Conra i l which are not presently used i n 

NJTRA.SSIT passenger service. NJTRA.SSIT's use s h a l l no: unreasonably 

i n t e r f e r e wi th Conra i l ' s f r e i g h t s e rv i ce . NJTRA-SSIT shall give 

ninety (90) days wr i t t en no t ice to ConraiJ of NJTRXNSIT's in tent to 

use said proper t ies . 
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IN WITNESS WHEREOF, the Parties to this Agreement, by their 

authorized rer"""^"-Stives, hereby cause this Agreeaent to be 

:uted th i s 5 ; V 4 A day of F ' - Q r h r - j ^ r ^ 198/r execi 

ATTEST; 

ASSfSTAmSfCRFTAKY 

CONSOLIDATED BAIL CORPORATION 

mr. jl..jM^^^9> 

ATTEST: NEW JERSEY TRANSIT CORPORATION 

BY; cf, 

'Mi 

NEW JERSEY TRANSIT RAIL OPERATIONS, 
INC. : Acceptance by NJTRO of NJTRANSIT 
Assignaent 

BY { 

The aforeaentioned Agreement has been reviewed and approved as to 

fora only. 

IRWIN I . KIHKSLMAN 

Attor.ley, General of New Jersey 

BY! 
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FULISR SESVXCfi MStEEHSKT 

BSmEEN 

THE TOLSDO'tERUINAL RAILROAD COMPAHT 

AMD 

IBB ma YORK CENIRAL RAZiaQAD COMPAir 
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THE HSff TQiLi CEHTRAL RAILROAD COMPAMY 

THIS AGKZ£t.E}iT, Sdadd t.-.i^j^g^da; 15Jja, 

b^txeeij'138 TOLEDÔ  T E 3 ^ ^ COiJPANS:, hereinafter cjj.led 

Cmpaay*, and _THB.HE!r YORg CEHgm;, RAILROjg) 

•> t^r•^ln3^^ r c:;. r- - > Central Ceaapaar^ CCKPAMT • 

nrrassasTH: 
. n;icaCEA3p the Central Cor: .iccrrc^a to use . ths tracics 

f a c i l i t i e a and service* of the r^r-oi.-uil uoayany ia the intercha.':£9 

of certain t r a f f i c hetiteen tha :tiid ___Centp«a__^ Ccrpan7'-:.-

- - • l i . i <firocn; t r sc i oornes-tracka md tha trfi.ck4 of other riMrr- . ' 

t l ca with ths Terainal Company: 

TIERZPORE: 

1 

(ll) In ccr-ideratlon cf zov-:n.\::r.3 and c-roe=ents hsreia 

containadiand upon tha tema u:^ co::diL.Lona herelxsafttcr stated;, ths" 

TermlMl Gtmpasj agraaa to farnlah to tha Central Coapanj 

tho f a c l l l t l « « aad aarrlcaa hereinafter centloiadp and.granta to the 

Cantrml Coepany. subject to a lx l lar granta to and agree

menta-heretofore or hereafter xade with other rallroadsp thz rl^h^ 

to uae the tracka of the Tenalnal Ccmpery; hereinafter 8anie':l"-;!» 

rofijxrrefl to aa the "JoLrt Section''., fc --jxj'cjs of aoTlnR 3. .:h 

T 
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iattrchaage traf f ic ' in co-cparstlon with th'* Terainal Compairy, 

(h) The right hnreby granted ahall rot be e.cclualve hut 

afc*ll be ocnte«?or9r-o-u v/ith th.̂ . ri.-ht 3.*" thfJ T'^minal Corsoany 

to uae Ita tracka in the con-iKc- of ita r-,n- aola buaineas, and 

euch right of tho Central COT.OHKT «haU further be subject 

to and be exercised In ccmon with auch righta as oay heretofore 

°^"-^T.Sr^*^ granted to vo' other railroad conpany or corpaa-

Saa I t ' ' ^ ua» bf taid tracka, .̂  c l l i t l ea and aer^^caa, 

•S'.'^f^t::.*?*. granted to the Cantr,il Corm,n^ le 

aolely for the naaaajje of ita .̂nginaa a.-d t r a i n , , l a eonMm.«nff " 

no^yaa^nt, over the tracks of the Terainal Corpany between the 

CW*T*> Ccnpany -nri thm ô *̂̂  oc:.ipiLniea iiavlng direct track 

connection with the T « . - « ^ M 1 co.;pau/, *nd i.-,i.ll lacluda only in 

ter chanft* traffic deatlndd beyoud Toii-rto, ohio 

I • (d) -Joint 36Ctlon% aa u,ed lu -^hl- ugre&uent, uiaaii* auch* 

I.art of the track or tracks of the Terminal Co-psny aa aay be nr.ed 

for tha paasage of any train of th.s Central Conoen^. ,e su-h 

train 1» herelr.after defined, 1;; r.T-:r.r at .'..-.^ j-oi-ii-t ^herc uuzh 

jjiaae, and contlnuiiig ahSi^ auc^ any part raerear.. 

(e) TerElaai Conpany i^.'jiii-i^^vo sol., nnd .-̂ xcTnslvc-

i.i^ge aad coatrcl dV jha ap*:^-..;.ii ..ni :v.in:rr-njo of the Joint 

p.^ctioB, the us- cf v.:.iih l3 . •.r-.id zo tlzo Central 

Coapany, ar.il djwh Oj-.-rr^uioc anJ. r^il,:-..-. -;--.^ ='-a'*: .-.a i t ta£ sole 

•=.\pdaaa or -he -arr^r.-: Cc-p^;;- - . - Contra l_ C--...i.i :. 

:ja;"ora TO suci rri*. .;- . . :-• ' ' r-i • • • • \. 

:.:.],..r.j r...-! z'r. :ir.u irt - r ' - . . , • 
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>G:;. 

r 'ti 'yz\^:- r - ~ • • 

THE PENNSUVANIA RAILRo;,D COMPANY 

•Ihis 4'.C-l 
TaauflCjL 

b.itwoen'*effl'-TOICTO TCTHIirAL F..'.r-^o.'D CC'VS\}JT., here inafter c t l l c d 

^ " - u . T e r a i n a l Corpa:^-. -̂ ^^ THE rawSMVAJflAJUIiaDinj^ 

- •• FOBnayl-yania Cogpam.- . : her^lii.« 

•-.rrKSSSSTE: 

TT^ZREAS. I.-.O Pe 'ins y Ivan l a 

f : i ' : l l l t loa and services of the 

o:' c-jrtuin trzi'fLo hatvree.i tl •• . 

: ' jcks und thc t.^cclts of otV.tr 

• v . y c'.,£::rso to uas t'-2 crc.^ r-j. 

'J-.-:, t r y in Zhe lnterch2r:i--f 

: Pennsylvania _C e-pan r • z 

' * d irect tvv. c c -

t . :n with ths Ti.' —i::al Conpar; ; not only for the purpose expressed I n 
t ^ s agreement but also for the handling of any t r a f f i c orlxrlnatLmr at 

72EK2F0.Z: (or destined to City of Toledo, excepting to andfrom 
Induatriea located on aaid Toledo Terminal Rai lroad 

(a) I n cprr-l-ieration cf ĥ-•• rjovi^nrta and es;rcccent: r . ;rci : i 

contained and upon the teraa and conditions hereinafter atated., tha 

TJrmlnal Company agresa to fii^-nlah to tho PennaTlvn<« Cxanany 

the f a c i l i t i e a and aerricss h-r;-• f"-- • ro-.^lon'^dj end s'*»nts to th-

Permgylvania COBpanfj sabjer'- t*-- ; : : - : - ' : .r ;.::-iints to and a^^rse-

n .T.ta -heretof s-o cr hereafter cade with r a i l r o a d s , th; M:.ht 

t'> ua© tha tracks of l.he T e r x i r i l Conr'Ty, hcrel . iaft«»r soret izes 

r->ferrc<l to a3 the "Jrint SL-t tl'--"." _ f . • t;.-; p'-^P^-* - f EO?.^'.: 3 • .-h 
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ln . . . rchan«e t r a f f i c in c o - c . . r a t i o a with the Terminal Company. 

{^) Th. r l s h t horohy ^rantrd ahal l not be exclualre but 

. h . . U h . cont .^or.neous -.lth >.i,ht of ths Termnal Conpany 

use ita tracks in the ro-.'-ic * -«i w . 
n. . .3 r ^ . sols bualrjjss, and 

suc:h r l ^ t of the Pennsylvania • rmr't..^^ -v, i-. 
J . — Z ^ l Ccnrsny sha l l further be subject 

t , and -.e exercised i n cocr:or uith nu-.-h rights as aay heretofore 

0.- hereal-ter ho ^r^nted ar.y o th . . rai lroad companv or conp^i-

les-trr-thS-ua* of eald t r a c k s , f a c i l i t i e s and aerv icea , 

(c ) The r l s a t so panted to the Pent:sTlv,ni, i , 

e o l . l y f o r the na.aage of I t a en^l..ea ard t r a i n . , m eontlruous 

»OTe=«mt, over the t r a c k , of the Temlnal Cc«pany between the 

Ponnaylvanla_co .pa . .y . . . ^ ^ ^ ^ ^^^^^ 

conaectlun w.'th the TeiTsiml C a . j j i . y , - • 5 i - - - ^ i ; . - i 5 » ' v - a ^ - v - ^ 

(d) - J o i r ; ooction'p as u-..̂ ^ in -.hia Bsreeuaat, u-aa- auch 

part of th« track or tracks of t.he Te:T,inal Co:,p.ay aa cay be used 

for tha paasaga of any t r a i n of tho _Pennsylvanla Company, as such 

t r a i n i a here inaf ter defined, ^" .^:^ . : rr ut t.ho point whore =uch 

tt-nln outers upon auch track or rr.-.ncks, .r.d-.r^ where i t U^v.-i. - i * 

e « 6 , and continuing whUe such ti-uin i s upon aiiy part thei^of . 

. (o) Th« Tea-alnai Cunpuny • r « i « . i v e 

cl:arge and ooiiti'ol or »lia .Jto > » ^ 

sect ion, th« of v.;.t=h :.- . . . ^ L.^Q Pennaylnmla 

• i l l "•' .• •: tl:^ sol: C c c ^ n j , arid dĉ -h -.tio.! ci-... .•• ... 

•J;;:J^U80 OZ' :ha ^-^jr:.!.-.!.! C.-. .. . Pennsylvania . 

c^'.tfora to 2U h ; :sa;.>):i ...Mc .... 

Ccr:pany 3Uiy frc tir.e -o tir.5 • . ' 

. 1 > 

• •••o 
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^]m.nPERATTSG AGREEMENT RJC-OO-P 

This Agreemem is made and entered into this day of >̂ ĝ f-.<.>c.<;̂  . 1996, 

by and among R. J. CORMAN RAILROAD COMPANYAVESTERN OHIO LINE 

(hereinafter "SL3-0PERAT0R') and tbe SPENCERVILLE-ELGIN RAILROAD. INC. 

(hereinafter "SPEG" or "OPERATOR"). 

WTTNTSSETH: 

WHEREAS, SPEG has been granted pursuant to c .itract with the OWNERS, the 

rights to operate a line of railroad that extends from Lima, Ohia Mile Post 54.4 to 

Glenmore, Ohio Mile Post 84.2 and covering approximately thirty miles (hereinafter the 

"Line"); 

WHEREAS, no freight rail service has been conducted on the Line since 

November of >̂93; 

WHEREAS, SPEG desires to facilitate a restoration of freight rail service on the 

Line in accordance with the terms of this Agreement; 

V^TIEREAS. SUB-OPERATOR is willing to provide freight rail service on the line 

in accordance with the terms and conditions of this Agreement; 

NOW, THEREFORE, the parties agree as follows: 

Section 1. Definitions 

When used in this Agreement, the following capitalized terms shaU have the 

.1-
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RJC-OO-P 

meanings set forth below: 

"Freight Rail Service' ĥall mean a provision of common carrier freight rail 

sc.-̂ •icc on the Line by the OPERATOR. 

"Line" shall mean the line of railroad between Lima, Ohio (M.P. 54.4) and 

Glenmore, Ohio (M.P. [84.2]). a distance of approximately 29.8 miles, which line shall 

include without limitation the following: the right-of-way; rail line; buildings; structures; 

facilities, if any, except engine house at Ohio City that are subject to the Agreement 

between SPEG and the Van Wert County Port Authority and the Port Authority of .̂ dlen 

Ccunty, if any; leads; spurs; turn-outs; tails; sidings; team tracks; signals; crossing 

protection devices; railroad communication systems; poles and all other operating and 

non-operating appurtenances owned by OWNERS that are situated on or adjacent to the 

rail Line. 

"OPERATOR" shall mean the Spencerville-Elgin Railrcad, Inc. 

"SUB-OPERATOR" shall mean R. J. Corm.;n Railroad Company/Western Ohio 
Line. 

"OWTsTRS" shall mean the Van Wert County Port Authority and the Port 

Authority of Alien County. 

Section 2. Grant of Operating Rights: Use of Line 

Subject to the tenns and conditions of this Agreement, SPEG hereby grants to 

SUB-OPER.A.TOR the exclusive right to conduct Freight Rail Service on the Line, 

•2-
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RJC-OO-P 

including but not limited to thc right to operate trains, locomotives, cars and equipment 

with its own crews for its account. The OPER-̂ TOF also grants to the SUB-OPERA

TOR the non-exclusive right to use the Line for any other purposes, provided that such 

other uses shall not conflia with the provision of Freight Rail Service on the Line. The 

OPER.\TOR covenants not to operate or grant any type or form of non-freight railroad 

operating rights to third parties on the Line. 

Section 3. Freight Rail Serrice To Be Provided 

Subject to the terms and conditions contained herein, SL^-OPERATOR hereby 

agrees to provide Freight Rail Service on the Line in accordance with thc Description of 

Service attached hereto as Exhibit 1. 

The operation of the Line shall be subject to the exclusive control of SUB-

OPERATOR, provided that SL'B-OPERATOR shall operate the Line under reasonable 

rules established in accordance with its practices on the rail lines that it owns and 

operates. 

In addition to the other terms and conditions of the Sub-Agreement, SUB-

OPERATOR's obligation to provide service on the Line is contingent upon the OWNERS 

and the Ohio Rail Development Commission (ORDC) securing authorization in writing 

for salvage of the secondary main line track material in accordance with this paragraph. 

SL'B-OPERATOR shall designate to OWNERS track anj improvements on the secondary 

main iine to be left in place and excluded from the salvage project. SUB-OPERATOR 

-3-
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RJC-OO-P 

unders'̂ nds ih:it the salvage project must be placed for bid by the OWNTRS and the 

successful bidder shall be chosen in compliance with law. As part of a proposed upgrade 

program, provided that the OWNERS receive authorization to salvage the secondary 

mainline track as described in Section 3., SL'B-OPERATOR shail make a Five Hundred 

Thousand Dollar and no/l(X) ($500,000.00) upgrade to the remaining line comprised of 

labor and materials, and equipment on terms and conditions to be mutually agreed upon 

by all parties. 

Section 4. Maintenaoce 

After upgrading the line with funds from the Federal Railroad Administration, 

SL'B-OPERATOR, at its own expense, shall maintain thc Line in such a inanner as to 

keep it in FRA Class 2 condition. In the event SUB-OPERATOR fails to maintain the 

Line to the prescribed condition, SPEG may, on Thirty (30) Days' nodce, terminate this 

Agrec-pcnt, or at OPERATOR'S option, perform such maintenance at its expense and 

recover frcm SUB-OPERATOR the reasonable cost of restoring and maintaining the Line 

to its upgraded condition; provided that if OPERATOR chooses to maintain the Line at 

a level higher than its present condition, such maintenance costs shall be bome solely by 

OPERATOR. SL'B-OPERATOR will notify the Federal Railroad Administration that it 

is responsible for maintenance of the Line pursuant to 49 C.F.R. § 213.5(c). 

SL'B-OPERATOR shall maintain the lease property to comply with all federal, 

state o: local laws and regulations, and specifically agrees that weed control and crossing 

000004 
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maintenance will avoid all nuisance. 

Sect' in 5. .Additions or .̂ Iterations 

With the concurrence of OPERATOR, SL^-OPERATOR may make any changes 

in and/or additions to the Line, which it deems necessary or desirable for the safe, 

efficient, and econonucal use of the Line for Freight Rail Service. Any such changes in 

and'or additions to the Line shall be made by SUB-OPERATOR and payment for such 

changes and additions shall be agreed upon by the parties. Without limiting the generality 

of the foregoing, the parties have agreed to the alterations described in Exhibit 2, hereto. 

Section 6. Insurance 

SL'B-OPERATOR shall procure and maintain at fuU force and effect during the 

term of this Agreement a policy or policies of insurance covering any and all liability to 

which SL^-OPERATOR is or may be subject under 'his Agreement. Such insurance 

shaU provide Umits cf five million dollars ($5,000,000.00) per occurrence but may be 

subject to an annual aggregate lim:* of five miUion dollan ($5,000,000.00) and a per 

occurrence self-insured retention of not more than one hundred thousand dollars 

($100,000). Witiun tiuTty (30) days, SUB-OPERATOR shall provide OWNERS with a 

certificate of insurance providing proof that che insurance required under this section has 

been issued and is in full force and effect. OPERATOR shall be notified immediately of 

any changes in this insurance coverage contained here. 

I 

-5-

000005 



RJC-OO-P 
Section 7. Regutatnry Apprnv>.| ^ 

OPER/.TOR shaU take ail reasonable action necessary to renew or revalidate its 

modified rail certificate or to obtain a new modified rail certificate. Thereafter, 

SL'B-OPERATOR shaU obtain a modified rail certificate from the Surface T.-ansportation 

Board, pursuant to 49 C.F.R."§ il50.21. si iss^ for operauon of the Une. 

Witiun ten (10) days of thc filing of die Modified Certificate by SL'B-OPERATOR, 

OPERATOR ShaU, at its sole expense, seek to formally terminate whatever remaining 

authority Indiana Hi-Rail Corporation OHRC) may have witii respect to operations on the 

Line. 

Section 8. Term: Default Termination 

This Agreement shall have a term of l̂ •̂o years. In die event of any failure on the 

part of die SL-B-CPERATOR or OPERATOR to comply witii any of tiieir obligations 

contained in titis Agreement and die continuation of such failure for a period of tiiirty 

(30j days after receipt of notice tiiereof from tiie otiicr party, tiie otiier party shaU have 

tiie right, at its option, to declare a default. Upon giving tiie party in defeult an 

additional notice of tiuity (30) days and an opportunity to cure tiie default, party not in 

default may terminate tius Agreement. 

The right to terminate shall be in addition to otiier rights and remedies provided 

hereunder as well as tiiose available at law or in equity, including claims from money 

damages and speafic performance, which remedies shail be cumulative. 
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Section 9. Liabilitv 

Whenever any loss of, damage to, or destruction of property, or injury to or death 

of any person or persons resulting from, arising out of, or incidental to, the management, 

control, use or operations of SUB-OPERATOR solely, and absent any cause of SPEG, 

or third parties, SUB-OPERATOR shail assume all liability therefrom and shall bear aU 

cost and expense in connection therewith, including all cost expense (including 

reasonable attorneys' fees), and liability, and shail forever protect, defend, indemnify, 

and save harmless SPEG and its officers, agents, employees, lessors, subsidiaries, 

affiliates, successors, and assigns from and against any such liability, cost and expense. 

Whenever any loss of, damage to, or destruction of, property, or injury to or death 

of any person or persons resulting from, arising out of, or incidental to, the management 

control, use or operations of SPEG or by any tiiird party business invitees of SPEG, tiien 

SPEG assumes all liability tiierefrom and shall bear all costs and expense in connection 

therewith, including all costs, expense Cmcluding reasonable attorneys' fees), and liability 

and shall forever protect, defend, inder.-̂ nify, and save harmless SUB-OPERATOR and 

its officers, agents, employees, lessors, subsidiaries, affiliates, successors, and assigns 

from and against any such liability, cost and expense. 

Without limiting the generality of tiie foregoing, it is agreed tiiat such losses 

ansing from tiie combination of SL'B-OPERATOR's operations and track conditions, 

absent any other cause (except Acts of God), shall be construed as losses resulting from, 

arising out of, or incidental to. the management, control, use or operations solely of 
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SUB-OPER-\TOR. 

Section 10. .Arbitration 

Any claim, dispute, or controversy between SPEG and SL'B-OPERATOR arising 

out of or relating to tius Agirement or tiie breach of titis Agreement which cannot be 

settied by tiie parties themselves shaU be determined by arbitration under the commercial 

arbitration rules of the American Arbitration Association in effect at the time tiie demand 

for arbitration is filed. The location of tiie arbitration shall be in Cleveland, Ohio. The 

decision of tiie aititrator shall be final and binding. Any award of monetary reUef by the 

arbitrator shall be limited to awarding the prevailing party- its actual damages. Judgement 

to enforce the decision or award of the arbitrator m»ay be entered in any court having 

jurisdiction, and the parties hereto agree not to object to the jurbdiction of the State of 

Ohio for such purpose. Service of process in ccnnection with such arbitration shall be 

made by cenified mail. In any judicial proceeding to enforce this Article, the only issues 

to be determined shail be the existence of an agreement to arbitrate and the failure of one 

party to comply with such agreement, and those issues shall be determined summarily by 

tiie court witiiout a jury. All otiier issues shall be decided by the arbitrator, whose 

decision thereon shall be filial and binding. There shall be no appeal of an order 

compelling arbitration except as part of an appeal conceraing a confirmation of the 

decision of die arbitrator. Each party to the arbitration shall pay the compensation, costs, 

fees, and expenses of its own wimesses, exhibits, and counsel arising from tii*? 
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arbitration. The compensation, costs, and expenses of the arbitrator, if any, shall be 

bome by SPEG and SUB-OPERATOR, on a per capita basis. 

Section 11. Noo-Waiver 

At any time during the term of this Agreement, either party may waive any default 

of the other party under this Agreement without affecting or impairing any right arising 

from any other default under this Agreement. 

Section L2 .VlisceUaneous 

a. This Agreement, together with the exhibits hereto, constitute the entire 

agreement between the parties, which agreement shall supersede all prior agreements and 

understandings, oral or written, between the parties, hereto conceming the subject matter 

of this Agreement. 

b. No modification, addition or amendments to this Agreement or any of the 

attached Exhibits, shall be effective unless or until such modification, addition or 

amendment is in writing and signed by die parties. 

c. This Agreement shall be binding upon and inure to the benefit of the 

successors and assigns of each party. This Agreement shall be govemed and construed 

in accordance with the Laws of the State of Ohio. 

d. This Agreement may be executed in any number of counterparts, each of 

which shall be deemed to be an original and all of which together shall be deemed to be 

one and the same instrument. 
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c. SL'B-OPERATOR shall inspect tiie Line to tiie extent it deems necessary 

and shall accept tiie Line in "AS IS, WHET.- IS" CONDITION AND WITHOUT ANY 

EXPRESS OR IMPLIED WARRANTIES, INCLUDING, BUT NOT LIMITED TO. 

ANY WARRANTIES OF MERCHANTABILTTY, HABITABILnT. OR FITNESS FOR 

A PARTICULAR PURPOSE? ' 

f. All notices, demand, requests, or otiier communication which may be or are 

required to be given, served or sent by eitiier party to die otiier parties pursuant to tius 

Agreement shaU be in writing and shall be deemed to have beer properly given or sent 

by maiHng registered or certified mail, remm receipt requ c?d, postiige prepaid 

addressed to: 

SL^B-OPERATOR: R. J. Corman Railroad Company/Western Ohio Line 
One Jay Station 
P. 0. Box 788 
Nicholasville, KY 40356 
Attention; Tom Hammerstone 

OPERATOR: Spencerv-ille-Elgin Railroad, Inc. 
do Countrymark Cooperative, Inc. 
950 North Meridian Stitcl 
Indianapolis, IN 46204-3909 
Attention: Terry Schlotfeldt 

Each notice demand, requests or communication which shall be mailed by registered or 

certified mail to eitiier party in tiie manner aforesaid shaU be deemed suffidentiy given, 

served or sent for all purposes at die time such notice, demand, request or communication 

ShaU eitiier be received by tiie addressee or reftued by die addressee upon presentation. 

-10-
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Either party may change the name of the recipient of any notice, or his or her address, 

at any time by complying witii the foregoing procedure. 

g. If any term or provision of this Agreement is iUegal, invaUd or enforceable 

under present or ftiture laws, then in that event, it is in tiie intention of the parties hereto 

tiiat die remainder of die Agreement shaU not be affected tiiereby shaU be valid ar. haU 

be enforced to die fiiUest extent pennitted by law. 

h. This Agreement is intended for die sole benefit of the parties hereto, and 

nothing in this Agreement is intended or may be construed to give any person, firm, 

corporation, or any other entity other than the parties hereto and dieir respective officers, 

agents, employees, lessors, parent corporation, subsidiaries, affiUa ., , successors, and 

assigns, any right pursuant to any revision or term of this Agreement, and aU provisions 

and terms of this Agreement are and wiU be for the sole and exclusive benefit of the 

parties to this Agreement. 

IN WTTNESS WHEREOF, tiie parties hereto have caused tius Agreement to be 

executed as of the day and year first above written. 

R. J. CORMAN RAILROAD COMPANYAVESTERN OHIO LINE 

Tide:. 

AV 
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SPENCERVn.LE-ELGIN RAILROAD, INC. 

Titie: 

-12-
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EXHTBIT 1 

nF.SrRIPTIQN OF SERVICE 

SPENCER VILLE-ELGIN 
OPERATING PLAN 

March 6. 1996 

I'he R. J. Corman Railroad office personnel in Celina, Ohio, 419-586-6585, wiU process 

customers' requirements and contact train crews for car movements. CeUna wiU be the 

headquarters for train dispatching, locomotive repairs, car repairs, track repairs, and 

signal maintenance. 

R. J. Corman Railroad has 4 - GP16 locomotives assigned in this area to serve 

customers' nneds and has a total of fifty-five locomotives system-wide. R. J. Corman 

Railroad can service any customer requirements. Train seivice schedule wiU be dictated 

by custoi;icr demand. 

Five and six day schedule - Normal basis 

Sunday and HoUdays - Exception basis 

The metiiod of oi>?n.dons between Lima, Ohio, and Glenmore, Ohio wiU be Directed 

Traffic Control System (DTC) and CSXT operating rules. 

R. J. Corman Railroad wiU interchange witii Conrail, Norfolk Southern, and CSXT at 

Lima. AU accounting ftinctions, interchange reports, and weigh billing wiU be performed 

at NicholasviUe. Kenmcky. 

R. J. Corman Railroad, in conjunction witii tiie 3 Class 1 Carriers, wUl promote new 

business on SpencerviUe-Eigin. 
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ALTERATTnV.̂  
EXHIBIT 2 

R. J. CORMAN RAILROAD COMPANY 
VVESTERN OHIO LINE 

SPENCERVILLE-ELGIN RAIL LINE UPGRADE COSTS 

March 6, 1996 

Tie InstaUation 

Surfacing 

Brush Cutting 

Bridge Work 

Signal Maintenance 

TOTAL 

Ungradg rn^,^ 

$1,216,270. 

135,537. 

102,680. 

200,000. 

36.000 

$1,690,487. 

Required .Start-TTp Tn t̂; 

S 0. 

15,000. 

51.340. 

40,000. 

26.000, 

$142,340. 

Costs to be ftinded are as foUows: 

a. ) Owners-ORDC: 60% of Take-up Proceeds 

b. ) RJCW (Sub-Operator): $500,000.00 

VnilraadVaiok .̂cxk 
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B U R L I N G T O N - G L O U C E S T E R T R A N S I T S Y S T E M 

Special Study No. 2 

CAMDEN - TRENTON RAIL CORRIDOR 

Prepared by 

BGTS DBOM General Design Assistance Consultants 
Daniel. Mann. Johnson. & Mendenhali 

B002 Allen 4 Hamilton, Inc. 

June 1995 
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^ ^ 1 1 ^ _ _ S P E C I A L S T U D Y N O . 2 

E X E C U T I V E S U M M A R Y 

In January 1996. rhe New Jersev S';9'P « 
Transit Cc-ccrat.on ro study tr̂ e 'eas c a'd^^^^^^ ''^^^'^^^ ^^w Jersey 
^ o u e s Of Camaen and r^n J : ^ 'se ex^ "a Sf^S ' ' ' ' ' ' ' ' ' ^^"'^^ ^«^ ' ^n 
- P S ar .remediate Pcnts m ^ ^ ^ ' 0 . . ^ ^ : ! ^ ^ ; ^ ^ ^ ^ ^ ^ ^ ^ witn 

i ? S r r : r i ^ ^ . : j - ^ ^ cc. .enc.d a sr.oy to determine the 

-cludc- a partial low floor aŜ Sfafed̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^ ^ l ' alternative 
ooeraticial separation from freigh trains b^usroSt^^^^ ^ 
separation. This Electnfied LRT alternative^, m i l aedicated track or t,me-
'cr the Camden-Glasspcro corndc'aTd^c^ ' n ^ ! n T ' ^ " ^ ' ^"'^^ consideration 

' ^ ^ ^ . S : . a^S t S : ^ : : ~ ? ! - "^^^ ra,.,- uses 
catenary and substations. Like thTe 'ct °ft̂ ^̂ ^̂ ^ ? ,̂' electnticafon -nfr.structure of 
technology includes partial low f-cor a r t S S H ^ I alternative, the Diecd LRT 
separation from freight "ains or c t ^ e r S S ^ ^ and 
separation, ^ ' ° ' ° ' ^ ' t f i e r ^y use of deoicated track or t.-me-

* ^ ^ ' ^ ' i ! ^ ^ ^ ^ ^ ^ - ° - e l LRT alternative 
cu.-ves. Vehicles ,n this tech%^v aTer̂ at v. S t '^""^^ "^S^ '̂ate small radius 
requirements end reguiat^ns per^ ^h^^^^^^ ^" apoi.cable FRA 
technology aitemativl w °nciide a ^ n MOW V ^ ^ ^ ' ' " ' V ^ ^ ' ^ " ^ "^^^ ^^ '^ 
low station p.atforrrs or on-board w^'e^Salr ^fts ' "n^'Qurafon and associated 

A companson of the three altemat-ves is Presented m Table ., This study indicates that: 

. Rail senice can be instituted along ..h,s corndor under any of the thr.. alternatives. 

• Patronage does not vary significantly between alternatives. 

' G S O ' ^ =^^^"""'^ '"^'^^^"^ ^ - 9 l e system operating 

* a ' n : S ^ ' o f S ; ; r j ? h e w ^ ^ a d " ° " ' 
along the waterfront alignn;enr ' ' " ^ ^ ^^"''^a' 

curves 

Camden - Trenton Raii Corridor 
June 1996 
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• The OMU alternative can be im.plemented m 30 months: the LRT alternatives require 60 
months, 

• The ccsts cf the altemanves vary significantly with Electnfied LRT being the most 
expensive, at S458 million, and DMU being the least expensive, a; S216 million. 

Route Alignment 
The angnnenr for all tnree alternatives evaluated m this study follows wnat is known as the 
Conrail Borcentcwn Secondary Track, it is approximately 33 miles long and passes through 
Camden Buriington, and Mercer Counties along the Delaware River for much of its length. The 
graces are 'datively sm.all. Tre Bordentown Secondary is double tracked and signalized 
between P. ^oo'a Yard and Controlled Pomt (CP) Hatcn interlocking, in the vicinity of the Dsiair 
Bndge, a distance of approximately 2.7 miles. This segment of the Bordentown Secondary 
Track nancies numerous heavy and long trams from and to Pennsylvania. From CP Hatch ro 
Trenion, a distance of approximately 28.5 miles, the lme is generally single track and is not 
signalized. One treight train operates at night to distnbute and collect cars along the line. Two 
switching icccmotives work to switcn cars to mdustnes located aiong the ime dunng daylight 
hours. 

Station Locations 
Eighteen stations are prooosed including two teminal stations, one at the Walter Rand 
Transoortation Center in Camoen and one at the AMTRAK'New Jersey Transit tram station m 
Trenton (see Figure i ) . Station locations are the same for all three technology alternatives. Six 
cf the stations will have park and nde lots which accommodate 100 or more cars. The 
rem.ainder of tne stations will include small parking lots (approximately 25 spaces) for local 
community usa, Th.e stations are generally located at or near community centers, maior 
employment areas, or intersections with major roadways. 

Track Configuration, Upgrades and Passing Sidings 
The LRT alternatives reauire secarate track or time separation th'ougnout the length of the 
alignment. Uncer tne LRT alternatives. :ne freight service and LRT alternatives can operate 
separately witn freight activities confined to nighmme hours m the portion of tne alignment from 
CP Hatcn to Trenton. 

Based cn the cun-ent level of Conrail freight traffic from CP Hatch to Pavonia Yard and beyond. 
It IS not practical for freight and LRT traffic to operate under time separation. Accordingly, •••acks 
m'jst ce provided that separate the freignt and LRT alternatives for a distance of 3.4 miles. It is 
assumed that the DMU alternative will allow passenger and freight traffic tc snare the same 
•racks throughout the alignment as they are compatible frcm an FRA stanccomt. An additional 
track, however, must be proviced fcr tre portion of the DMU alignment f.irougn the Pavoma 
Yard oecause cf the high freight volumes and 24 hour freight switching operations. 

Camden - Trenton Rail Corridor June 1996 
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Both of the LRT alternatives recuire significantly more track improvement! man the DMU 
Alternative, in particular, weicec ran is ,'eccmmenced for tne Eiectnfied Li IT alternative for the 
following reasons; 

• It will be expensive and less reliable to electrically Dond the existing jointed rail to provide 
a path for pcwer return ana signals. 

• Tne existing rail lomts are m poor condition and cannot be satisfactonly improved without 
rail reoiacem.enr, ,cin cars are four oolt instead of six celt, and as sucn are unsuitable for 
passenger service. 

The Diesel LRT alternative coes r.-i require the electncal power return patn using the running 
rails ihat :he Eiectnfied LRT alternative requires thus eliminating the need fcr reliable power 
bonding c:r welded rail. However, due to the current condition of the rail including excessive 
head wes r. bent and bancea joints, and substancard joint base, welded relay rail is 
recommended for both the Diesel LRT and DMU alternatives. Tie replacement is 
recommended at 50% for the Diesel LRT alternative and 30% for the DMU alternative. 

Passing Sidings 

An engireering evaluation of passenger service ocerations indicates the need for seven passing 
sidings for the light rail altematives: three sidings su-ffice for the DMU alternative which includes 
a lower level of service. These sidings are shown on Figures 2 and 3. as well as Appendix A, 
TracK Charts. Based cn similar venicie perfonmance charactenstics for all three altematives, 
passing siding locations, out not quantities, will be identical. Due to Conrail switching operations 
for vanous customers along the line dunng the daytime hours, it will be necessary to provide 
addifona! trackage for rail freight operaticn m orcer to eliminate cisruption to tne passenger 
servce. The additional switching trackage will be tne same for each of the three altematives. 

Vehicles 

Three generai vehicie types were considered, which con-espond to the three study aiter.atives 
Electnfied LRT Diesel LRT ana DMU A representative venicle was selected ror ea:n venicie 
type ana tre performance data for that representative venicle usee m the operationei analysis. 

TECHNOLOGY 

Electnfied LRT Oiesel LRT OMU 

Representatrve Siemens LRV j ADtranz Siemens 

Vehicle St, Louis Metre Link i Regie Shuttle 628,4 

Illustrations of r/ucal representative vehicles are provided m Appendix B, 

AOA Compliance 

Ensunng accessibility fcr patrons with disabilities depends pnmar'y upon the interface oetween 
vehicles arc stations. The treatment cf this interface m the study corndor is complicated by the 
operauon of freignt trains on tne same :racKS as passenger trams. This requires low station 

Camoen - Trenton Rail Corridor 3 - June 1995 
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CAMDEN - TRENTON RAIL CORRIDOR NJT-20-P 
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platforms, wnich m-turn drives ADA compliance solutions to focus on partial low floor vehicles 
witn bndge plates or hign floor vehicles witn wneeicnair lifts. 

Propulsion System 

The Eiectnfied LRT alternative assumes a conventional 750 VDC ove.meac catenary system 
(OCS). with 24 traction power suostations cistnbutea relatively uniformly over tne length of the 
corndor, Fcr the Diesel LRT and DMU alternatives there is no corresponding system element. 

Signal System 

There is currently no signal system over the majonty of the lenctn of the study corncor. Safe 
passenger operation will require installation of a new signal sys't.?m. The study considers both 
conventional and communications-based signal system technolr.gies Each system has certain 
advantages m tenms of flexibility, maintainability, and compatibility with freight operations. A 
conventional signal system h?.s been assumed. The LRT alternatives have assumed a higher 
level of signalization. based on a higher level of service. The option to implement to a 
communications-based system is preserved because of the similanty of the capital cost 
estimates for both system.s. Additional analysis will se required to identify the cost benefit trade
offs between the two approaches m more detail. 

Speeds, Travel Tim**, and Ridership 

Track conditions and the Conrail Timetacle currently limit the maximum speed on the li.ie to 25 
miles per hour. The maximum speed considered for rail passenger sen/ice m this study (and 
the maximum permitted histoncally) is 60 miles per hour for ail of the altematives. 

Travel times vary only slightly among the three technology alternatives, from approxim.ateiy 50 
minutes for the Eleanfied LRT. to approximately 53 minutes for the Diesel LRT and 
approximately 52 minutes for the DMU. 

Ridersnip estimates have been ceveloped for the Camden-Trenton corndor The estimate 
combines conventional (orecasting techniques with provisions for induced developm.ent and 
corresponding induced pcership. The results show approximately 11,200 daily tnps m the year 
2000 (estimated service start year), and approximately 16,900 daily trips in the year 2020, 
These 2020 r.dership numbers are nearly identical to t'lose m the December MIS fcr tne Mt. 
Holly-Amphitheater Alternative. This similanty is expected, given that both the Camden-Trenton 
and the Mt, Holly-Amphrtheater altematives serve similar, and m some cases overlapping 
marKets and are located in the same general geographic area. 

The r.dership estimates assume a transfer at the Walter Rand Transportation Center, which 
would typically impose a penalty on the ncer. Tne tact that the total tnp time on the rail line is 
significantly shorter than the bus. however, mitigates this penalty. The estimates assume a free 
cr minimal cost transfer. It was also assumed that the half hour peak neadway on the DMU 
altemative generally reflects the bus neaoways m the comdor and therefore no penalty was 
assessed fcr this factor. 

Camden - Trenton Rail Corridor - 4 - June 1996 
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Bridge Upgrades 
Basec on prenmirar/ inspections o.' sncges along the ime it will be necessar/ ;c refuroisn 
seventeen pnages. addition, rne LRT alternatives will requi.'e the construction cf six new 
bridge scans 

Based cn ".scecticn and cetermiranon cf expected remaining service life, the Deianco Movacie 
Bndge is -ecom.merced for replacement with a fixed st.-ucture for both of the LPT aiternat.ves. 
The vertical clearance is recommenced :o ce twenty-five feet accve tne mean mgn water. 

For the DMU alternative, the accroacn scans for the Deianco Movable Bncge are to oe 
replaced and the swing mechanism and controls are to oe renewed. Bndge coeranon is 
proposed to be changed to normally closed with openings arranged for specific ncurs. 

Grade Crossings 
T.here are approxim.ately 52 grade crossing on the alignment between Cam.oen and Trentcn, Cf 
these. 26 are protected wun warning flashers and 12 are proiected with flashers and gates. 
There are 14 crossings that are unsignaied including 5 pnvate crossmgs. For both of the LRT 
alternatives, grade crossing imcrovements must be made to the aaivation circuit to 
accommodate a maximum soeed of sixty m.iies per hour. The current maximum train speed is 
25 .mph anc the crossings are designee for this approach speed, prcvidmg twenty seconds of 
flasner activation before the tram 'eacnes the crossing. Accordingly tne aoproacn circuits must 
be lengthened to accommodate the higrer speeds and preserve the twenty second waming 
prescnbed t;y regulation. Although longer approach circuits have been assumed, ceoending 
upon the ultimate resolution of the f.'eignt ooerating issues, it may oe necessary to install soeed 
sensing/constant waming time systems. The combination cf tne higner soeed and tne stoictural 
limitations of Ught Rail venicles justifies the need for tne addition ot gates at all crossings. 

A maxi.mum speed of sixty miles oer hour is also contemplated for the DMU altemative. 
Accorcmgty, the aporoarh circuits for this alternative will be changes as is contemplated uncer 
bcth LRT alternatives. Th.e addition of crossmg gates is also considered necessary 'or a.i 52 
grace crossings. 

Yards and Shops 
Both of the LRT aitem.atrves will require a maintenance and service tacil'ty to provide a case for 
the transportation, maintenance, and administration personnel. It is estimated that 
apprcximately 80-100 staff will be assigned to this faality. Suitaoie locations have oeen 
Identified between Florence and Burlmgton that have excellent access to Route 130 and tne 
New Jersey Turnpike, or it may be desirable to comome yard and shoo facilities with the 
Camcen-Giassbcro LRT. Som.e yard and shop locations near downtown Camoen have been 
identified and can be used by bcth rail lines, A cci nomed facility will be more eccncmical and 
will provide jObs m the Camden area. This 'eoon mdudes the cost of adding, to the Camcen-
Giassboro yard and snop, those facilities and spacer needed for the additional fleet. 

The DMU alternative is envisioned to use existing AfvfTRAK .maintenance facilities m 
Philadelphia t.hat are curently used by NJ Transit, in addition, it will ce necessary to provice a 
facility on tne rail une tor overnight storage, inspeaion tram crew reporting, and adm.inistrative 
personnel. Tnis sen,nce and inspection facility will be sated for 30-40 staff memoers. The lull 
ccct fcr this faality is mcuded 3ii part c* the cost for t-.is alternative. 

Camden - Trenton Rail Corridor - 5 - ^"ne 1996 
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Environmental 

The environmental effecs of the three altematives are similar with regard to tne impacts 
associated with the stations and alignment. The major environmental impacts are asscciated 
with the introduction of new elements into the proiect area. The Electnfied LRT alternative 
introduces new visual elements associated with the ovemead catenary system along the entire 
length ot the alignment. The Eiectnfied LRT alsc .-ecuires rhe addition of substaiions aiong the 
alignment and presents the potential for concems about eiectro-magnetic fields (EMF), The 
Diesel LRT and DMU alternatives introduce new emissions whicn must be quantified when 
considenng air quality impaas. 

The DMU alternative is ccnsiste. ,t with the freight traffic on the alignment but is less compatible 
than the LRT alternatives wth m-street running operations m downtown Camden, because of its 
"larger' appearance, Tne additional weight of the DMU has the potential to increase impaas 
from noise and vibration, 

Right-of Way Acquisition 

Conrail freight operations are heavy m the area between CP Hatch and where the alignment 
leaves the Ccnrail corndor near Mickie Street m downtown Cam.den. Numerous long anc heavy 
trains move to and from Pavoma Yard. For either of the LRT alternatives to operate m this 
segment, the i_RT alignment must be r'")'^ically separated from Conrail operations. Because of 
the need to separate the LRT and freight operations m the vicinity of the Pavoma Yard, the LRT 
alternatives will require NJ Transit to obtain a partial taking from Conrail. The LRT altematives 
will require additional property acquisition of seven residences and one commeraal/industnal 
building. 

From CP Hatch to Trenton, Conrail freight operations consist of one train operating each night 
and two that operate dunng the day. The concept of time separation has been accepted by 
Conrail for other transit projeas (e.g., Baltimore Ught Rail) where freight Sc.vice is present. 
Either a land sale or a tracKage ngnts agreement is applicable for this seaion. 

Should the DMU alternative be chosen, the existing NJ Transit/Conrail agreement allows NJ 
Transit to operate uncer a trackage ngnts agreement. Tms arrangement could avoid tne capital 
cost of land acquisition for the DMU alternative. 

Redevelopment Potential 

The rail comdor is home to a number of cities and towns which are hoping to leverage the rail 
link to staoilize or revitalize their downtown area. Based on expenence in other areas 
throughout the U.S.. a numoer of observations regarding the potential success of these 
redevelopment efforts can be made: 

• Advance planning and interest m land development m the corndor wiil be a key faaor in 
ceveiopment plans moving forward, 

• Because of hign autc accessibility m the corndor. the rail line will not automatically spur 
ceveiopment at station areas, involvement by local municipalities is essential. 

Camden • Trenton Rail Corridor • 6 • June 1996 
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Of particular promise for development is :he niche market for suburban transit based 
housing. This is for people wno choose a suburban lifestyle, including auto ownership, 
but alsd choose tc use transit for tne worK commu'c. i he rail line will serve this market 
quite well. 

Connection with Camden-Glasstioro Corridor 
The current clans for the Bunington-Gloucester Transit System as descnbed m the December 
1995 MIS iS cased on eleanfied light rail technology. The alignment under consiceration for 
Camden-Trenton will operate m a corndor with Ccnrail as well as m vanous streets m Camoen 
with a ternninal near the Walter Rand Transportation Center, Both of the LRT alternatives 
ccnside'̂ ea m this study are compatible with the LRT alternative berween Glassboro and 
Trenton, and provide a througn nde from Trenion to Glassooro. 

The DMU alternative will not be capable of operating through Camden to Glassboro. The 
anticipated street track alignment m Camden includes curves with far sharper than DMU raiicars 
are capable of negotiating. Accordingly, the DMU alternative will temninate at the Walter Rand 
Transportation Center and require a transfer to Camden-Glassboro corndor trains. 

FRA Regulation 
The LRT altematives are assumed to be operated as a transit system, separated from the 
general railroad network, and under the junsdiaion of regulatory bodies other than the FRA. The 
DMU alternative, in contrast, will be operated m mixed u.^ffic, and will be subiea to regulation by 
the FRA as a railroad. 

Labor issuer 
In the context cf a DBOM cont'^aing environment, and given that the service is new, it is 
antiapated that the operator will have the .maximum degree of latitude in establishing its 
reiationsnip with its workforce, not unlike a newly organized bus operator. Further, such 
operation could conceivably be mstituted under existing agreements between NJ Trans.t and 
Conraii. which will cause existing Conrail labc temis to be applied to the service. Adaitional 
analysis will be reouired to assess the degree of flexibility wmch an independent operator might 
enjoy under the DMU altemative, Tl-.ai degree of flexibility will be atfeaed. m iarge measure, by 
the tenms of sale if NJ Transit ultimately acquires the Camden-Trenton corndor from Ccnrail. 
and whether a short line railroad operaror provides freight service or Conrail contnues to 
ope.'-'̂ e on the line. 

Capita! Costs 
The NJ Transit-commissioneo Major Investment Study draft, dated December 1995. developed 
a capital ccst estimate for an eieanc LRT system between Glassboro and Camden's Walter 
Rand Transoortation Center the estimated cost is S729 million. Unit costs taken from this 
estimate were used as a starting idint for estimanng the cost of tne Eleanfied LRT alternative. 
In addition, rr̂ ajor differences, such as mostly single track with short passing sidings were 
ncorporated into the Eiectnfied LRT aitemative. In contrast, the Diesel LRT and DMU 
alternatives are "bonom up" estimates which .ncorporate refined unit co:i's and revised 
quantities. 

Camden - Trenton Rail Corridor - 7 - "̂ y"® ^596 
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The estimated costs for the Eleanfied and Oiesel LRT altem,3(ives are S4S8 million and S314 
million respectively. The major differences are in trackwork. traction power and catenary. The 
DMU alternative is estimated at S216 million. All alternatives include 35% contingency anc 
appropnate escalation. 

Implementation Time Frame 

It is estimated that it will take approximately 60 months to implement either LRT alternative from 
the time that the design and environmental process begins to commencement of revenue 
service. The following durations are considered sequential, except as noted; 

1. NTP to Preliminary design completion • 18 months 

2. Begin Real Estate acquisition a months after NTP • 15 months 

3. Bid and award starts at 18 months after NTP • 5 months 

4. DBOM design complete -10 months 

5. Constmction - 24 months 

6. Start-up and Testing - 3 months 

Total Duration 60 months 

The DMU alternative is estimated to take approximately 30 months from the time the design 
begins to commencement of revenue service. The following duration's are considered 
sequential, except as noted: 

1. NTP to preliminary design completion - 6 months 

2. Begin Real Estate acquisition 4 months after NTP -13 months 

3, Bid and award starts at 6 months after tlTP - 5 months 

4, DBOM design complete - 5 months 

5, Constnjaion -12 months 

6. Start-up and Testng -1 month 

Total duration 30 moirths 

Camden • Trenton Rail Corridor - 6 - June 1996 
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Table 1: Comparison Matrix NJT-20-P 

PflOJECT 
ELEMENTS 

EJectnfSed LPT 
(non-fTUk Comptieni) 

j Oleeei LHT 
1 (noivFHA CompHarrt) 

j OilU 

Rouie Aiigrneni Same Same Scec:ai cesign 
cans.oerat'on ,n Car.ce-
crossing -na|or streets 

Track Configuration • New separate tracK • 
Camcen to CP Hatci 

• Time seoaratKXi • 
CP Hatcn to Trenton 

• New secarate track • 
Camcen to C? Hatcn 

• Time separation • 
CP Hatcn to Trenton 

• Shared tracn / -nixoo 
traffic trrsugrout 

• New s«oara:e tracx 
tnrougn Pavcnia Yarc 

Stations Locations Same Same Same 

Tracic UpgracMs 4̂ew 11SPE welded rail, 
ties, and ballast sacion 

Relay rail. 50% tie renewal. 
tamp and align 

Relay rail. ?0*.'m tie renewal, 
tamo and align 

Pasairig Sidings Seven passenger sidings, 
two fretgnt jioings 

Seven passenger sidings, 
tvKo fretgnt sicmgs 

Three passenger siCmgs 
rwo freignt s.cinrs 

Signal System Automatic Train Proteaion. 
Three-asoea aDsoiute 
Siock system 

Automatic Tram Protection. 
Three-asoeo assoiute 
Slock system 

Manual Diockj limited 
signalization 

PropuiSKsn System OCS / AC propulsion Diesel setf-propeiied Diesel seif-crooeiied 

AOA Compliance 

' Veftcte 

• Stations 

• Partial tow floor / 
Bndgepiate 

• Low platform 

• Partial low floor / 
Bndgepiate 

• Low piartonn 

• Htgfi floor / im 
• or • 

Partial low 'loo-' / 
Bndgepiate 

• Low piarfonm 

Speeos 60 mpn maximum SO mpn maxBTium 50 mpn maximum 

Bndge Upgrades ;Gefierai) • PeturtJisn 17 snoges 

• Construct 6 "̂ ew ssar.s 

• Re(urt5ish 17 Bnoges 

• Construct 6 rew scans 

• RefurBisn 17 Bnoges 

Deianco Movaoie Bnoge Replace witfi fixed Replace witn fixed Renew/Change lo .lormai^ 
ciosea WTtn scenings 
a,~vige<3 for soecrfx tmes 

Grade Crossmgs (52) Add/uocr2rie protecion at 
ali ctra4grga \ 

Add/upgrade protection at 
all crossngs 

Add/jograoe proteaion ai 
all croswigs 

Yard anc Shop Requires new facility / j 
Can comome witn B/G ime > 

Reouires new 'acUiry / 
Car ccmoine witn B/G line 

Use existing NJT 
contraaed 'aemties 

Riderviip (Daily) 

• Year2(XX) 

• Yeaf2C20 

• 11.200 

» 16.900 

• l'.20O 

• 1S.900 

• 11.200 

• 16.900 

Travel Time I'one way; SO minutes | 53 mmutes 52 minutes 

Servics Level 
.———, f 
• 15 mnute peak j 

• 30 minute off-oeax i 

• 15 minute peak 

• 30 minute off-peak ; 

• 30 mmutea 3'. day 

Camdan - Trenton Raii Corridor June 1996 
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PROJECT 
ELEMENTS 

B«ctrified u r r 
(noo-fRA Compliant) 

OleaaiLRT 
(nofvfRA CoRipian}) 

OMU 
(mAConipUant) 

Environmental 

• tiea.'o-Magnetic Peids 

• V'suai Impacts 

• \ois*ViBration 

• Emission 

• Due to eieanfication 

• At'dition of catenary to 
route 

• Minimal 

• None 

• None 

• None 

• More 

• Some 

• None 

• *Largof* appeanng tram 
units m downtown 

1 Camden 

• Greater 

• Some 
Railroad Right-of-Way 
Acauisition 

• A'.'cuire Separate ROW 
^ om Conrail • Car "sn to 
CP Hatch. 

• Acquire operating ngnts, 
CP Hatcn to Trenton 

• Acquire Separate ROW 
from Conrail - Camdan to 
CP Hatcn. 

• Acquire operatic .lynts. 
CP Hatcn to Trenton 

• Operate under existimj 
NJT/Conraii Agreement 

Potential Takings Seven residences, one 
Building, panial takings at 
Pavona yard 

Seven residences, one 
building, partial takmc ;t 
Pavonia yard 

None 

fledevetoorT-ient Potential Good Good Good 
FRA Regulations.' 
Junsdictton 

None if transit >s separate None rt transit is separata Under FRA ji nsdictwn 

LaPcr Rules Transit Latxsf Transit La&or RR Laoor 
Conneaion witn 
WoocBuryr Glassdoro 

CapaOle of operating from 
Trenton to Glassfioro 

Capable of operating from 
Trenton to Giau&oro 

Requires transfer to 
Glassboro LRT a; Waite.-
Rand Transponatio-i 
Center in Camoen 

Capital Cost 

• Rolling Stock 

• Civil 

• Syitems 

• Acninist.'atrve 

• Otner 

Total Cos: 

10 vehicles 0 S2.5M ea. 

S126,9M 

S83.6M 

S8S,1M 

$137,9M 

mii--iM 

10 vehicles 9 $1.5 Mea. 

S104,4M 

S35.0M 

S6e.2M 

S91.3M 

S313.9M 

6 venicles a S3.'~M ca. 

SS2.7M 

S18.9M 

S63.7M 

S62.8M 

S216UMM 

implementation Time 
Prame j 

60 months 60 months 30morKns 

Camden • Trenton Raii Corridor 10 June 1996 
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LEVEL 1 - I OF 25 STORIES 

CopNTigh' 1996 Intertoc Publishing Corporation 

Coal 

May, 1996 

SECTION MARKETW.AI CH; Pg, 29 

L E : : G T H : 925 words 

HEADLlN'F The outlook for the U,S. coal industn- moderate demand growth and 
soft price 

B^XINE: by Larry Metzroth: Larry Met2xoth is prmcipal and seiuor economist with 
Resource Data International. Inc., Boulder, Colo, 

BODY 
Consumption of U.S. coal increased by 2 7% m 1995 -- a nearly 28 million 

ton boost from 1994 The export s.ctor, w^uch mcreased 20 milhon tons, had the 
highest growth. \"olume was 25% ab ^ »he level for 1994 This resulted from an 
impro\ing Europear economy and new coal -fired generation in the Pacific Rim 
Steam coal exports mcreased by 13 1 milhon tons; metallurgical shipments 
were up bv 6,8 miUion tons. Low coal prices and ocean freight rates make 

Coal May, 1996 

U.S, coal very competitive in overseas markets. One bnght development for 
Northern Appalachia coal producers « strong demand for higher sulfur 
steam coal m Europe .A sustaied increase of export demand will reverse the 
dechne that this markel experienced in the early 1990s Coal supply growth in 
Austraba. Sovth .Africa, and South .-'mienca has slowed appreciably, just as 
strong expansion in the Pacific Rim adds impetus to coal demand growth, \Mule 
rapid coai production expansion is proceeding in China and Indonesia, much of 
the new production is for internal use, I ,S West coast export capacity will 
e.\pand at the Port of Los An -les RDI is nrnipcting coal expon mcreases of 
2% annually durmg the next five years. 

Exports constitute about 9% of total U S, coal demand In tht domestic 
electric utihty sector, which constitutes about 78°o of total demand, market 
perfc-mance was modest Utility coal demand mcreased about 8 million tons, or 
1%. in 1995 Sluggish growth occurred despite electric load and generation 
growth of 2,8°o and 2 6% respectively Coal generation increased less than 
0,5%, and generation share dechned by a full percentage pomt, Utihty coal 
dimar l was flat in the Northeast, and dechned by 11 4 milhon tons in the 

West, where hydro availabdity reached a nme year high, Howeve-. demand 
mcreased by 15,6 milhon tons in the central regions, and by 3.6 milhon tons 
in the South Atlantic regio.i. Utihty coal demand is projected to grow ii the 
next five years at a modest 1.3% annuaUy through 2000, Coal will experience 

Coal, May, 1996 

strong challenges for gener-ation share from natural gas in the Northea5t, 
Flonda, Texas, and the West 

*. ;i.-umpiion at industnal and non-atdity generators .NUGs). coke plants, a: i 
sleel mills also was tlat. Industrial demand i? projected tc dechne as low 
natural gas prices stimulate some shifting to that fuel. Demand at NUGs will 
increase 3 milhon tons by 2000 Coking coal consumption will dechne slowly 
as ovens are closed, but consumption of steam quality coal for carbon 
injection will increase. 
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Some regions fared better than others. Demand growth for Qentr^ and 
Southern Appalachia low sulfur coals .stimulated a 14.2 million ton mcrease. 
Western producers, who ship cornphance coal, had a 1" milhon ton increase. 
Northern .Apnn'"^^"' was supported bvstrong e.xporLinarktil g r d ^ . and despite 
weak domestic utihty demand, it was able to eke out a 1.4 milhon ton 
mcrease. The intenor repons. which supply high sulfur coal experienced a 
5.1 million ton dechne as implementation of new emir nmental mandates caused 
Ŝ •ldeŝ .r<?ad - -itchmp^ to lower sulfur coal _ 

The ircny hes in supply/demand balance and pru\n£ problems. Recognition 
that low sulfur and comphance coal demand will mcrease has stimulated 
expansion of capacity in Central App.-̂ lachia and the West, So far, expansion 

Coal, May, 1996 

vastly has exceeded market growth. The result m la95 was a sharp dechne of 
pnces for most quahties oflo-v sulfur and comphance :oal Production 
restraint and hot weather sujnewnat corrected the Eastem market imbalance but 
Western production continues to expand despite high hydro availability and a 
growmg chaiieiige trom natural gas The supply/demand dynamics indicate 
contmued low coal pnces for the next few years. Although the coal 
production "overhang" is less senous m the Eastern coal fields, low 
western pnces and aggressive transportation pricing enable Western coal̂  
producers to enter traditional Eastern markets This penetrations forces Central 
Appalachian coal nroducers to maintain low pnces. 

The real winners are the coai consumers, who are expenencmg histoncally 
low dehvered pnces for coal just as we enter Phase 1 ofthe "acid rain" 
reducuon imtiative. Cheap low sulfur and compl ance coal makes the 
imtiative cost less. The coimtry is achievang significant en\nronmental goals, 
while keepmg electncity pnces under control Coal producers only can hope 
tiiat thest ucuds stimulate more rapid coal demana growth and ultimately solve 
the supply/demand imbalance problem for them. 

Table 1 - U.S. Coal Demand Forecast by >iarket Sector 
(1,000s of tons) 

Coal. May, 1996 

Note: This table may be divided, and additional mformation on a particular 
entry may appear on mor'- than one screen. 

Sector 1994 1995 1996 

VtihU- 808,143 816,141 829.417 
Ind/R&C 82,934 82.653 81.445 
NTIG 14.475 15,255 15,868 
Coke Plants/Steel Mills 
Met Quality 30,594 29,306 29,111 
Steam Quahty 5,843 6,030 6,910 

941,989 949.385 962,751 
Export 71,250 91.508 94.571 
Tocal 1,013,239 1,040,893 1,057,322 

Sector 2000 2005 2010 2015 

I ' t i l i tv .S71,835 957,784 1,032,637 1,133,020 
Ind/R&C 7<*.337 79,907 89.453 95,508 
\ U G 18,233 19,478 19,493 19 493 
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Coke Plants/Steel Mills 
Met Quality 25,807 22,186 15,523 12.382 

Coal, Ma>, 1996 

Steam Quahty 10.240 -^5 18,240 19.040 
1,004,452 1,092.4Z'. : 75,346 1,279,442 

Export 101,077 104,465 108,566 114,839 
Total 1,105,529 1,196,885 1,283,911 1,394,281 

L.\NGUAGE ENGLISH 

LOAD-DATE: Mav 23, 1996 

LEVEL 1 - 2 OF 25 S'.'ORIES 

Copvnght 1994 Intertec Pubhshmg Corporation 
Coal 

August, 1994 

SECTION MARKETWATCH: Pg, 24 

LENGTH 720 words 

HEADLINE; Imphcations of Phase I I comphance for southern Powder River Basin 
coal 

B'^'LINE By Gerald E Vanmetti; Vamnetti is senior consultant with Resource 
Data International. Boulder, Colo 

BODY 
The mcreased demand for southern Powder R.ve.- Basm coal from Wyommg 

has been weU documented m the trade press durmg recent months, mcludmg the 
.Aprd 1994 Marketwatch The imbalance m supply and demand has caused spot 
pnces for PRB coal to climb above new contract 'eve's. Spot coal prices 
which ranged from S 3,35 to S 4 2 i per ton ;n pno- years, depending on heatmg 
value and sulfur content, have increased fro-n $ 0 75 lo S 1,00 per ton. 

Coal August, 1994 

respectively Contract prices have seen a smedler mcrease. 

The ccal produce'' in the so -thern parts of the Wvomi.ng PRB traditionally 
has commanded a p 'emium over the coal produced m ihe northern parts because 
of quahty and logistical advantages The 300- to 500-Btu difference between 
the coal produced by southern and northern mines has caused the more remotely 
sited powpr plants to favor the higher-Blu coai because of the effect on 
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The Northeast Corridor Transportation Plan 
Washington, D.C. to New York City 

Phase n 

Report to Congress 
September 1997 

Washington - Richmond Supplement 
Draft Report 

Federal Raiiroad Administration National Railroad Passenger Corporation 
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•>E LEOV. CATHER 

• Lenrjieaing uidustru. sidings D allow iocai nright tiaj-s to clear mam cracks while serving 

.A .̂ laied projec:. scpa.'̂ K ironi ±t raiiroai invesmems, s the extension of in:ercit>' passenger 
ooerations from DC Staples Mil Rd. Station to the Mam St. Station in downtown Richmond, Mam 
St. Station is be ng conve:*.cu in̂ o an iEtemodal passenger tenninal and retail and ccmmexial 
complex. This jrojea \^'ill provide direct access to the ctJiral business dismct, thereby improving 
Lhe desirabuit>' cf the proposed service. 

ReconJfigiire Tracks - Shepherd Jo. to Anacostia to Virginia 

This proiect wouid "jpgrade tram speeds to 50 mph nrom iO mph through the Vu-ginia .A,\enue 
Tunnel and impimient urprovemcras to minimize the Icng-Ji of single-track in this corridor. If the 
CSX merger is approved, and depending on th- x'̂ ociaied proposed opcradng plan. Anacosua 
would be reconf.gure. This rcconfiguranun wouid make the route to the Alexandria Subdivision the 
straiihi move and the mo\e to Landover Line the diverging move, with a 30 mph aimout to the 
Landover L J K to mmim:ze Lhe operanonal L̂ pact of the change. Tne .Alexandria Subdivision from 
.\nacDsna to Shepherd JCL would be double tracked a new junction 'ir.-'ted north of Benning. The 
laser option would allow use of the existing double track ou the Landon er Line from M Street to 
aennins, a distance of 2.0 miles. Recorifigure Anacostia and Snepherd Ja to universal imerlockings. 
if reamed, w.± sufScieni flexibiity to facilitate freight mov ments at Lhese criticaJ locations. 

,A stTJcrurai integnty analysis cf the Virgmia .Avenue Tunnel would be performed. If deemed 
reas'bie, ihe omnel wouid be daylighied" [footnote number S4] and the â ignnient between M Street 
and .\'ew Jersey .•wenue would be double-tracked,. 

Modifications at CP Virgmia faierlocking are descnbed separately. 

Inc-easing freight train speeds from 10 to 30 mph Lhrough 'he Virgiria .Avenue Tunne! will reduce 
rans:: times through thf segmen, Leng'iienmg the double track segmer.: on the north side of the 
omnel will assist m -educing delays, .A reduaion m freight aum delays through this segmem will 
have a positive effea on passenger cnun performance south oi' Washington. 

Reconfigure Tracks - CP Virginia to Long Bridge 

.A: Lhis location an addinoPial track would be installed with No. 15 umiouts on each end, the south 
end ieadiM nom Track 1 jnisi tasi of L'Enfant Station ?nd Lhe north end coraieaing to the Landover 
Line as close as prs-tcal to thc Virginia .Â ênue Tunnel, The existing CP Virginia Imerloddng 
would be upgraded to aciiitaie freight and passenger operauons at this cnncal junction. Existing 

v.7 
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S Y N t R d V , AGENCY, A N D THE DETERMINANTS 
OF PREMIA PAID I N MERGERS* 

At KXANDh. R Sl iisiCY and Ru HARD E CAVI S 

Hypotheses about the creation of value by mergers are tested on premia 
paid m a sample of 100 recent acquisitions The premia increase with 
financial although not with real synergies and with lhe scope for 
"managerial" behavior in Ihe largei firms The aâ uirers willingness to 
pay also inci eases with their scope for managerial behavior The presence 
of either actual and potential rival bidders has a powerful effect, and we 
ascertain lhat markel gams (losses) to acquirers' shareholders do not 
distort the associations between acquisition premia and sources of value 

O 
O 

IN M>:HC}ER transactions among large US corporations, shareholders of target 
firms receive large premia over market value for yielding control to the 
acquiring firm Because on average Ihe acquirer's shareholders brea' even, 
targets' gains represent most of the value that Ihe market assigns to these 
transactions Some observers ascribe this value to synergies in the 
coordination of business assets Others attribute it to pains from shifiing 
control of assets into the hands of more efTective managers 

Each hypothesis claims some support The stock maiket assigns more 
value to mergers beiween firms that exhibit some poienliiil for relatedness, as 
identified in the theory of corporate diversification (Sing.i and Montgomery 
[1987], Shelton [1988]) Potential target firms following poorly selected 
policies are more likely to be acquired {Palepu [I986II However, there has 
been httle use of multivariate analysis to impute the variance among premia 
paid for targets to these and other sî urces of gain (cf Jahera, Hand, and 
Lloyd [ 1985], Walkling and Edmii sir [1985]) That is our goal 

Tlie first section provides a conceptual framework and presents ihc main 
hypotheses, and thc second gives them quantitative forms The third describes 
the sample and icporls the results 

I , ANAI YTlC Al FRAMEWORK 

The premium paid in a completed merger transaction, PR, can be related to 
tbe market value of the target as an independent firm (At \ ) by this expression: 

(I) PR - (BRtS[A',]/MnB(Z,) 

•Wt «'e graleful m l>cni« Neumann and Kennclh C (inffin for â '̂ islancc and to Cynthia 
Moolgomery for suggestions Retearch support was provided by the Division of Research, 
Harvard Business School 

277 
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' l,rrP HRFS 1 the .cservalion piKc thc s.iccesslul .ia)Uircr, net of the 

;i:^,;!;c.'s management, bu. also any factors t.,.i. r . P - - ; -
nKinagen.cnfs willingness lo pav for those cish I \ 
m c l u i any propensity ofthe ' - ^ f - - ' ^ - ; : ; ; ; ; ; . ? : ^ , ^ 

I m s ' i i u i current owners (Af 1 1. and thc / , are dec,iinn.iiUs siKh as the 

W " ' ; : : ; ! r ; ; ; : ' v ' a n J f "lables by considering ihc two mam hvpo.hcscs 
ih o rees o v i e in merge, s labelled svnergy and managenal 

: ; :"v: l :es : al wel. as lacors determining the acquirers bargaining 
sitiiaiion 

S Mifrgistic gains 

downward-sloping Jemand responses to 
This model of diversiticaiion explains mergers a> turns ' «^ r 'n^" « 

the ".ale of the acquirer s assets, 

' Ihis approach ha, e.olved trom Penrose [1959] and numerous o.her con.obu.or, F<«4 
recen. !.pphc..,on see Monigomer, and H.nharan (forthcommgl ' 

sv M m.V , via N( V AND I'RI Ml V 1'Ml) 1^ Ml Ht .1 KS 27<) 

AfamJid'riiii f/Ji'* lircricss 

Mergers arc also believed li> cie.iie v.iluc b\ shiflinj; business assets iiiio the 
hands ol nuiiageis who can generate more value from them, thanks to greater 
abiliiy or stronger incentive to maiimi/c value I heendemi,' siip|>iiriiiig this 
gain from mergers is thin Acquired firms' book profits are not subnoinial for 
their industrieslRavciiscraft and Scherer [|i)87,ch i \ ) Mergeispick oflf-iins 
ttith low ratios of market to book value (llindlev f I97('; , but the synergy 
hypothesis suffices lo explain that regularity ' Some evidence indicates 
impr' ement in three aspects of management of thc target firms' resources: (1) 
ending suboptim il use of debt (p;>pcrs cited in Caves (|98<<t ||, (2( eliminating 
mismatches between their market opportunities and policies (I'alepii ( l'>S6)); 
and (̂ 1 making profitable asset s vitches and sales that the Mrpci's nianagcis 
had not chosen lo make (Hh.if al, Shl'-ifer. and Visliny [I49(l|) Relevant 
if indirect is the (iiiding of 1 , ng, Slull/, .ind Walkling; |I')H8) ih.il llic 
largest increase- in the combined values (abnormal returns) of acquirer .ind 
target occur when firms with high values of lobin's q acquire larpcis with 
lo* values of (/ 

1 he value poleiilially ciealed by a merger .nul lluis the ni.tximiiin pieniiuiii 
paid (HRES, ,\f T) should increase with the target ni.inageincnt's underper-
fcrmancc To test tint hypothesis requires either an indcpcruleni measure of 
tbe target managemetil's performance or a hypothesis about the source of its 
ihorifall We shall focus on the incentives provided by compensation and 

' jOvcrnance arrangements idemified by the theoiy of principal agent 
' fdalionships High levels of managerial shareholding (or cimipcnsatidii 
Itungly tied to share vaUiel encourage managers to select policies aligned 

[lith the interest of shaichoiders in maximum value, reducin(i Ihc value that a 
[uanagerial change could cre.itc 
1' However, this familiar hyp(>lhesis about inccniues nms (.(uiiiier to another 
Ifctsfd on entrenchment: maiiaeers with substanfal shareholdings can more 
[(tsily resist a hostile lender ofTcr and thus can entrench thcmse'.ts and 
[jefcnd any preference for other objeclivcs over m.iximum IIICOMC from ihcir 
lihareholdings (StuI/ [1988]) l he enticnehinent hypothesis also applies lo 
{•ttnagers who ate short of com|.etcncc raiher lhan motiv.ition Under-
IKrforming managers should lose more utility foiUiwing a change in control' 

ause their compensation exceeds their productivity ' Therefore Ihey gain 
ore from using Ihe lirm's resources lo create Iransaction cosis for the 

'Tbe (act lhal shaTCS of acijuirfd hrms lend to yield negative abnormal n iurrs in months or 
I previously has been ascritied to inferior managenal performance, however a sufficient 

anaiion (leslcd below l is lhat aequo mg firms pick up what lhey see as bargains in Ihe market 
fcorpi'tale control (Scherer ( r>S8)) 
•teplac-ing a le ŝ accomplished management with a better but ^ ("Oilier one does not obvion.ly 

; value, which is why overcompcniaticn is up to a point the core issue (a poor manager 
I of course depresi lhe hrin's value by more lhan his total compensalinni 



o 

-SO AlTXANDfRR Sl IISKV ANI) RIC HARD r ( Avrs 

, quirer and deter an acquisition that will terminate their rent streams The 
entrenchment elTed makes it uncertain how levels of underpcrformanee and 
resistance lo takeovers vary with managerial shareholding Walkling and 
l ong [19841 found ihat resistance to takeover bids is more likely, thc smaller 
are the shareholdings ofthe t.-*-get's managers and duectors They also foimd 
some evidence associating resistance with the si?e of estimated rent 
components in the salaries of targets'executives However, large manageriil 
shareholdings sometimes help to install valtie-impairing antitakeover 
provisions (Bfickley, lease, and Smith fiygSl)," and managerial share-
holdings beyond a threshold seem to decrease the firm's value of Tobm's ^ 
(Morck, Shieifer, and Vishny [ 1988]) 

Fntrenchment complicates detennining which managements are likelyU 
be underperforming and thus the premia earned for displacing them "ni 
incentive-alignment hypothesis proposes that the premium will decrease vsit̂  
some measure of alignment such as the fraction of the target s shares held 
insiders {TINS) In equation (I) we defined llie bidder's prerniu 
PR = BRES/Mi. which can be expanded to PK = BRES/Ml - T,'M 
where BRES is the acquirer's gross reservation price and T the transactio 
cost of making the acquisition The incentive-alignment effect holds sim '̂ 
that dPR/dTINS<0 because d{BRES /MyVdTlNS < 0 
r''(7 MlO' iT/NS = 0 If managers with low shareholdings place 
obstacles before would-be acquirers,' entrenchment imphes 
r(7 M I V T / A / S < 0 and possibly dPR/dTINS>0 !f high-sharehql<, 
n>anagemenls value their independence, the efTective reservation price f p f j 
firni IS raised although not the MF that we observe. Some takeovetlJ 
precluded; ir tho;- -hat occur entrenchrneni acts like a Z, vanable in B m 
press the purchase price up toward M £ S With c'B/ciT/NS > O(andpo»f* 
ciBRES hiV) i'TlNS > 0 as well), dPR f'T'/NS > 0 Thus the effd^ 
managers' shareholdings on PR is of indeterminate sign, negative or 
incentive-alignment hypothesis, positive from Ihe entrenchment effei 
either of its forms , 

Although discussion of managerial behavior in merger transaction^ 
locused mostly on target firms, acquirers have also come into the spollij 
Jensen's [I986j "fice cash flow " hypothesis holds that managers a.ssiga T 
opportunity costs to internally generated lunds nol needed for reinvcstr 
in their base activities and squander these on low-yield acquisitions Me 
can provide utility lo the acquirer's managers by reducing risk to the viafc 

M)ebale persists over whcthet these prosisums are hostile lo shareholders welfare,! 
negative effect is clearlv possible Sec Dann and DeAngelo [1986], Malalesl. and Wa) 
11988). and the survey by iensen and Warner [1988] 

' Golden parachutes, poison pills, and the like Some of these dewces can in .srinaplabM 
lo assisi managemem lo e«lracl mammum value from an acquirer for Ihe target s stja"**" 
(Knoeber (I986|l, bul lheir negative effeci on the firm's value in lhe face of a takeover i 
clear iDann and OeAngelo (1988]) 
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of the enterprise (Aniil and I ivnat [198811 oi lonveviiig ,ulvanlat!es 
associated with increased sr/c, such as higher compensation (l irth [198(1)) 
and decreased vulncr.ibilily lo takeovers \ i i u . Caves, Sinilh, and Henry 
[1986) demonstrated empirically that excess returns to acquinng firms' 

' ihareholders are smaller (more likely to be negativcl, the smaller is the 
faction of shares held by managers and directors and thc <arper is the 

' proportion of insider members of the board of directors I hus the agency 
1 Btuation ofthe acquiring firm also affects the premium paid for the target,* 
{because a managerial bidding firm's reservation pnce can exceed a value 
tBaj(imi7er's 

»|flr^;uin5 in marlcet for corporate conlrol 

lUnless stock-market efficiency is believed tc hold in thi hort run, mergers 
Itia) occur because the market undervalues the income stream expected to 
[law from the target's assets (Scherer [1988]) The finanaal investor cannot 

bly arbitrage between the markets for physical capital assets and for 
anaal claims on the income streams of those assets, but some acquiring 

can The pnces of financial cliims are typically more volatile lhan the 
i of capital goods - certainly during the years 1986 1988, covered in our 
ical investigation If stock pr ces were also more volatile than the cash 

bwB expected by business investors, then their reservation premia for 
^uisitions should move inversely vvith the general level ol securities pnces 
Itive to the prices of real capital goods. 

tl 

^^tting considerations 

(bargaining function B(Z,) detennines where the premium falls between 
jUjuyer's reservation price and the target's inarket value It should depend 

! number of actual and potential eompetitors for each target Within the 
I set by competing bidders it should depend on tactical bargaining skills 

lobjectives (assumed as unobservable in practice) ' Thaf leaves thc with 
irele of representipg the density of the iipp<T tail of potential bidders' 

iijvation prices Ihc synergy and agtncy hypotheses offc i^ifferent* 
iications about these densities The synergy hypothesis implies thai gi ing 

•cems represent differeni bundles of assets lhat are heterogeneous in 
libules and qualities, and therefore have diverse leserv ation prices for a 

I target firm The managerial-efficiency hypothesis cm be read narrowly 

hii proposition implies that e«cess iclurns to the shjieholdcr< of acquiring an.l largci lirms 
^tKrger thould be negatively correlated, which was confirmed by You »i al (1986) ard 

,Desai, and Kim [1988] 
t i t nol obvious, for enample lhat a largci maragemeni pursuing objectives . 'hcr lhan 

UCD value in managing Ihe hrm would choose to forego extracting the mammum prict 
Itbc successful acquirer 
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Ul predict the contrarv all etricienl, value maximi/inp managements can 
wrmg the same value from . given asset bundle and will have the same 

" T ; : ; d^^^S:: ; reserv auon-pnce distributions couM be pu.sued a l .mg^^ 
.„d other lines but with l.ttle practical value We control for the presence of 
' V comti.ing bidders, a factor that has repeatedly been found to increase 
m rger prem a Although the closeness of potential competition for acquiren 
r v ' d e f y duect measurement, .1 can pe.haps be inferred indirectly from the 
structure that the successful bidder chooses foi its transaction 

i r p s t on of the acquisition premium within the bargainmg range 
be approached indirectly, because any surplus expected to «"rue to the • 
acoumngfinn should generate excess returns tr. the acquire, s shareho de««^ 
h ' I r the^cquisition is announced We shall indeed use acquirers exc«j 

, ' ns , issure that findings about Ihe determinants of the premium are no|, 
I . rted br^ emr.ic- relafionships between the hypothesised determm^'^ 

;If ĥe pren '̂um and the estimated gams (losses, to the acquire^.^ 
sh iieholders ' 

II FMPIRICAI SPECIFICATION OF THM MODEl 

We now propose vanables to embody these hypotheses about takcol 
premm and lest them on a sample of large merger transactions among I 
nonfinancial companies dunng I ''Sb-1988 

Synergistic gains 

The synergistic potential implied by the theory of lumpy, multi-use a j«»< 
I T measured in vanous wavs The relatedness ofthe busmesses ofa dive,^ 
T n T ^ n S calculated by observing the pohces used to -^^rale . s 
businesses (or from the lack of such poliaesi (Rumelt [19741,, but i . rai 
Su s" o T of objectivity and replicabili.y when applied to mergers^ 
randard .ndusti^ial classification (SIC) has served to - - " J ^ ^ f ' " 

biectively because of its construction based on similanties of .echnolog 
In 1 nnnc pal inputs (e g Caves [ 1975], 1 he potential synergy resulting fr. 
a merger can be measured similarly from the closeness of the activities of l 
acquinng and acquired enterpnses , i mK'; lossil 

We entplov a variant ofthe approach developed bv Shelton [ VK., I988J 
me^su e a m ger's poten.i.l for relatedness She .,b.:.ined the 'i-<nbu..on 
X a l . g SI • industries for each acquirer and targe, firm shortly Morc t i 
Jm^lfThe acquisili.m She then determined judgmentally Ion stated cnUr 

. Vhe potential importance of controlling for the change - , ' ^ ; ; ' 7 ; f , ^ : ; " , ' , ; ^ ^ : ; ; i ; , 
by the finding of V ou el ul (1986) that Ihe estimated l.-rj.) values of 24 of their 13i mergeral 
negative despite pervasive M^s -o Ihe largei's 5h.uehoUle,s 
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Pefiniiinn 

Transaction price "„ pnor market value 
Eilent of relatedness of companies' assets 
Mon^onial merger dummy 
Vertical merget dummy 
Related merger dummy 
Sates of acquirer,iales of largei 
Target long term debt equity 
Acquirer long-term debi/equily 
J l l l i H I t .Q- ADf.BTtQ 
Taiget sharts of managers, directors 
Target shares in blocks > 5°; 
Target off icersboard of direciors 
Acquirer shares of manager*, directors 
Atquirer shares in blocks > 5°; 
Acquirer officers ° . board of directors 
S&P indei, closing day of tranjiclioB 
Dummy for all<ash transactions 
Hummy for presence of rival bidder 

\ ( . 11 

511- ,. 
0S2 
0 <l 
DfW 
IM; 

11 6 
104% 
22 9% 

- 12 5% 
19 1% 
12 0% 
36 i% 
8 5°/. 
( I ' I ' . 

34 9% 
26S 

0 72 
0 25 

SfJ del-

41 4% 
0 42 
0 46 
0 29 
0 50 

61 5 
24 4% 
38 0% 
45 8?i 
19 3% 
11 7% 

17 1% 
122% 
10 2% 
18 5% 
278 
045 
0 44 

txrcti Tniuaioons •ere identified and dated bm ADP ^et^.ork Services whidi alio supplied 
laabrnu'ion oo PBi SIZf. ilJCASH. •nd RIV 4L StaluUnl and Poor i C^mpuJMl provided lalonnalion 

to c«liT»l»te FIT. H f . R. and OeBTfO, INS. F/V £ and BOARD •ert ohuined from Moody's 
ale Reports, V«lut 1 me gep.)ni, and corponu annual r"''ty tuitiiien:i The hmory of each 

u traced ihrough itotit.. puhliabcd m tht l*'all Srrrei Jirurnal and retrieved through ns indei, 
a also oblaiDcd frotn lhe Jmmai 

Jier each pair of activities pf the two finns held synergistic potential For 
I pair deemed to fit she calailated tbe product of the activities' shares of 

juirer's and target's sales, then summed the resulting products Specifically, 
.procedure yields the measure: 

F/7 
.sr 

's. is the share ..f activity J in the acquirer's total sales (a = 1, ,,,4), ,s, is 
: share of act;Mty t in the target's total sales (f = 1, , /'), and equal^ 
I if activity pai: .ii is deemed to possess synergistic potential, zero if Ihey dri 

bt We set ^ I when the two activities ser' e a common set of customers, 
through similar disiribution channels, empKiy related technologies of 

luclion, or ulili/e important inputs in common ' Of course, all these 
amonalities will be present when the combined firms operate m the same 
iket. and combinations of vertically related activities have their own 
[iiliar set of bases for creating value, so hori/ontally ami vertically related 

»*Tliese criteria floy» from Rumelt [1974] and subsequem rcsear,.li and were 
one<! in Ibe sialislical study of divi:rsiflcalion by l^mtlin | I9H21 

trongly 
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.Civi.ies Will be assumed to achieve a svnerpslie fit t l I ' ' ' ' ' ^ ' ' ^ ' ' ' ' ' ^ Z l 
when , p a n of acquirer and target activities is deemed related, and o e 

(Tl r e P,m shows relatedness, The preini.iin paid , i , .. merger sh. d 
^ ease with / / / l able I lists all regressors used in the analysis, pives ther 
sources and reports means ..nd standard devi.Uu.i.s (.u the sample 

r ISO assi ned each transacuon a .ero-o„e dummy variaHe >• indi.a. 
.Iie.he^ the svnergistic element arose chiefly from a hori/ont.. I f f ) , verl.ca 
( I or n' .ted (K) pair ol activities ' ' These types of relation need no, gene te 

, 2ringsurpluses, but it is in.e.s.mg to c;;ecU e possibiMy 
MTdoes m.ss one d.mens.on of synergy that arises if thc target s assets 
i n 1 ive externalities for the acquirer's business units, once integrated 

m t C t. re • gan,«^ The relal.ve sues of the two firms then 
,v.U , . . i d .ain m productivity of .he target's assets (expressed as . 

^ i ^ t i ^ o l then free-standing market value, should increase with 
SIZE - total sales of acquinng firm divided oy lolal s.iles 

of the target 

On the hypothesis stated, the eflecl o l S I / l shtn.ld be mierac.ive with f /T,or 
V/ A should be measured from individual fitting pairs of busmesses 

f d sacp i^v b wc-en ihe two firms' levels of financial stringency can â so 
,„ ,k merger valuable I . parties' opportunity costs ol interi-al funds difTer 

: ob, ng funds externally entails significant transaction cos s, a t̂ ie g 
' Id cre ue value to the extent of the avoided costs of securing external funds 
1 , of e i r ^ n i n o n costs ofthe merger itsell Brunei (I^HH) lound evidence 

' guirers h.d significantly greater financial slack in the two vears p ,o 
th m rg r an. t.uge.s displayed significantlv higher leveiage , an the 

l IureTs nonetheless Ills data rejected the hypothesis that the markel value 
of the meigcr depends on the extent of this financial svnergy 

We obtained the vanable: 

i n t B l EQ =- ratio of long-term debt to tl.c sum of debt, common 
equity (market value), and pieferred stock, largei 
firm, year pnor to meiger 

ADFBTEQ is its counterpor- for the acquiring firm ^ha. shou, I tr.a.ta i , 
the relation between t DEBTEQ .n^ .ADEBTEQ Tither the absolute o t!« 
Igeb IC value of their difference might be appropriate in principle a merg« 
fuld hsorb thc financial slack of either partner, although Hruner s [ "̂ 88] 
s Its s'.ggesi the pnmacy ofthe acquirer's slack Rhoades [ 1987 ) found that 

p,;;, a ; S f . . r a'qtured banks increase with a measure analogous to iheu 

>"Hc.r.,onial and vertical mergers can of course also generale monop-.y rents In this pap« . 

-'̂ 1::̂ ::::.:̂ =:̂ ^ :r::;̂ ;:p:.Sgh':o opera. d.e.s,hed „ne.- ] 
l„M..ess Jelrrmm.ng Ihc pnm qui mode of hi was uncomplicated ] 
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leverage (ic decre.isc with the ratio of equitv and sutnuilitiated notes ,o 
assets. 

Afieiu y sitiiiiliiiif, ot Uiriii-I and acquirer 

Value could arise either because value-maxiiiii/mg m.iiiagers dilTcr in 
effectiveness or because some managers are more strongly motivated than 
others to maximi/e value The former source is impossible lo lest except on ev 
post evidence, which allows lhat hypothesis to hc put .iside without deep 
concern for omitted vanable bias, sce Ravenscrafi .ind Scherer [1987) and 
other evidence surveyed by Caves [1989] 

That leaves the state of the principal agent relalion luuveeii owners and 
managers of both target and acquiring firms as a basis for predicting 
differences in managenal pertorin.ince Wc expect lhe .ilignmeii. o! thc 
oh)ect.vcs of managers to shareholders' interesi in maxiiiii/id present v.ilue to 
depend on the cfTectivencss of external monitoring of the iiianapcrs and the 
slruclure of their compensation The following variables are used: 

IINS fr.Ktion of shares held by ciirfinMl' olliceis and 
membeis of the board of directors, 

/ / / I E fraction of shares nol held by ofliceis ,111(1 directors 
that aie in the hands of individual sh.iicholders 
owning five per cent or mote of the (irm's (mlsUiiiding 
equity shares, 

I BO 'iRI) fraeooii of members of the ho.ird ol iliiec I<>i'. " ho 
are officers of the compar;v 

T H I E embodies itie livpnihesis that siihstantial |iiiiiioiii>, sli.ircliolding 
blocks emerge where the payout ol intensive monitoring is high (I)emseU and 
Lehn (1985], and serve as a baso for potential takeovers (Slilciler and Vishny 
[1986], The premium should therefore decrease wuh I I I V I . Siiiiilarls, 
directors who are outsiders monitor managers more ellicicnlly (Weisbac)i 
[1988], so that the premium should increase with 1 ItOAKI) l he effect of 
T//V,S' is anibiguous. however, ior the reason developed aoove its incentive 
ind entrenchment eHecis run in opposite directions ' 

If changes in the policies of n managerial target firm yield increased value. 
*e also expect that managerial firms will pursue acquisitions more actively 
(ban valuc m.iMmi/ing managers, and vari<il)les AINS. i t i l i : , and 
ABO iRD were developed for each acquirer exactly p.irallel lo those hu lhe 
target Managers who gain utility from mcgcrscan imprint their preferences 

"If entrenched .nancigcrs can choose their hoards cl I'liecloi^ (rccly .onl siilisl,inii,il oi tsidc 
IMders cap demand represenlalion, T BOARD becomes an endogenous variable partially 
f Bplained by r/,\.S anil Ttll'f: Hermahn and Weisbach | |98SJ did establish some endogeneily 

I TBOARD. bul also observed a fairly high long-run stability in firms' values of / HDARD 
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on merge, transactions in two ways lhey ean siinph 
premia to increase with U VS'and .iSo -IK/) and decrease .vi h 1/ I M . Also 
Ihev can unuertake mergers with value-creating p.nen.-al less fuiii h 
owner's reserva.iou price for yielding conlrol lu H o. 
ulo-iHD would be negal.vely correlated wi.h ,11 i U l U would ^ 

positively corie!.'.'.ed), b". .he acquirer variables would no, necessarily be 
. sociated with ,'K one we control for El I and the variables that measure 
r managerial siiuatun of Ihe target You c, n, cone .ided lhat 
ulilitv-maximi/.ng managers of acquiring firms tend to undertake n..,^e« 
,h ,1 dimmish thc wealth of their shareholders, the acquiring firm s ow.en 
a e worse .he lower .s 4/N.S" and the higher is AHOARD Such managetl 
also undenake mergers tha. creale l:ss value for targe, and acquinng 
shareholders taken together 

Dther retire.s\or-. 

Several variables remain to be defined The first ol them tests the hypoth^ 
that merger prem.a decrea.se with the costliness of acquiring financial c aimi 
on piooiictive assets rather lhan the assets themselves 1 he variable used is: 

.S<S/'C/('.S'/ = value of the S&p.MXI mdex at ific end of Hie 
closing day of the transaction, normalized ny the 
GNP deflator for capital expenditure. in the year 
of the transaction 

The variable - er.ide because i , neglects Ihe fact that the relations be,we« ; 
prices of financial and real assets for individual sectors diverge substant.aDr-
from the economy-w.d. average represented by SAI'C LOSE lhe premiua 
should decrease with .S'«tPC/.OSh ;] 
' ()ne regresso, picks up an etfect on the premium of the form ol ihe nommMJ 
payment offered by the acqi.'.er Payments may be in cash or packages*! 
various securities with or without a cash component 

ALLCASU = 1 if the payment of the takeover pm e is made 
entirely in cash, zero olfiervase 

Target shareholders may discount noncash payiMcnts due to uncertw 
".bout their value or transactu.n costs of redeeming them On lhe other ha 
CHsh payments force the target shareholders to pay capital-gam tax.', 
could under some oihei payment arrangements be deferred until the swapp 
securities are sold Thus vo sign , an be predicted lor A L U -(.S//, Huang 
Walklmg [l ' '87] rcporte 1 a posifvc <oclVicicnl, implying that the tax en 
dominates Another significance was recently proposed lor the means 

"The satne ambigui's mav .ppl) to -1/V\ as to / /V.S', wsol.n .,s acquis.l.r.ns .ncre»«( 
,„i,i,y of entrenched man.geriten. and large shareholdings assuie en.renchmenl Tlx .mi 
,,f Vou ei III (.9861 imply ihv convergence of inierests dommalcs 
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j payment One re.ison for an acquirer to employ an all tasli offer is to 
complete lhe ti.insaclion quickly, without regulatoiy .iiid other delays that 
occur when issues of scccritics are involved, before potential iiv:il bidders can 
ipnng into action Kormally -MLCASIl can register lhe aniiiiier's signal ofa 
high v.iluation and intent to pre-empt potential rivals (1 ishm.iti (I'lHU], 

Actual competition for thc acquirer is measured by 

Hl\ Al. 1 ll some other entity submitted a iiv.il bid lot lhe 
target, zero otherwise. 

fUVAl. and ALLCASU :irc the t nly variu'̂ les entering the /}( / , ) function 
Othei influences on thc bargain that mu,.i go into the error lerm include the 

jivailabihly of other target firms that might similarly satisfy the icqiiiiers' 
objectives, as well as tactical skills, temporal urgency, and com:)etiiip but 

I qualitatively diflerent Iransaction opporf oitic that may have been avail.ibic 
I to Ihe two firms 

[ il*pfni/t iit variable 

[the exact construction of the dependent variable remains to he specified I he 
i jtopnunator of f'R is thc target's stock price one month (twc-nt> trading days) 
Itdore the offer's announccmenl I he announcemeni dale is the day on whieli 
I f c target rer-.ived its first official bid The first bid nc-d not come from thc 
Inentual acquirer, but it must be the obvious firsl link in a chain of events 

ding t'> the acquisition. The final price per share liiu netator, is lhe one at 
ich lhe deal is consummated, and the premium is adiiistcd for Ihe 
BvemenI of Ihe stock market (S&P MM) Index) between the b.ise date and Ihe 

; of closing the transaction 
It IS important to determine the premium for tlie full iraiis.iclion period, 
lju't for the value offered al thc announcement date Thc acquirer who 
jtiates a deal at a given pnce for later ciimpletion obi,tins ihc e(|iiivaloiii 

(»free "call" on the entire target company If the equities market is rising, 
ofthe premium can be expected lo be absorbed by the general piicc 

tise The acquirer, however, bears little downside risk It can usually back 
l< u a fall of the equilies market should m,ake the transaciion no longer 

ctivc, and indeed most of the deals agieed lo bul not completed before 
Icrash of October NK7 were later lencgoliated al lower prices Wc assume 

the target held out for a price at the date of aiininiiicement lhat 
npensated target shareholders for ih:s risk 

i l l SAMI'I I A M ) SIA r i ' ; ! i ( At RI SI'lt,S 

fU of rnergers 

luse patterns of merger activity and abnormal returns .issociatcd with 
I have changed over time (Jarrell, Bnckley, and Netter (1988we chose 
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:s8 
,o ana, rc a s.mpic oi metgers that were completed within a sh.ul period, the 
vears I - , 6 1988 A list of inerge, transactions was obtained from the Merger 
and Acquisitions Database collected bv ADP Network Services II inc uri-
all corporate acquisitions that were completed dunng ll..^^ s.a.ed per.od and 
biough. independent publicly held corpoia.ions under the control of o h« 
piibliclv held corpoiat.ons The acquisition mechanism could not be a 
ner tender offer lhe consideration paid for the large, h.Kl ' ' ' exceed » 
million T he target's main line of business had to he outside of the banking 

, d savings and htan scctois and it could not possess two or mo« 
substantiaUy different classes of common stock Both the target and acquinng 

mpanies had to be incorporated and based in the United Si.iies, and th. 
ac'iuring coiporation could not own more than 25 percent of the targef. 
siock before Ihe acquisition announcemeni was made 
• l he 100 observations lhat remained after th.s screening yielded an averagt 
premium over the marke, pr.ce one month " - - " - / V ? l a C i M 
Sistnbution is substantially skewed, an.< the standard deviation is 4N 
n rccnt- Only l-S mergers showed no evident relatedness between the 
^rpanies' activities, with related (45, and horizontal mergen 
prevalent.- The mean value of FIT is fairly high l he targels were on avcraj 
onlv 12 percent as large as their acquirers Neither group was higWy 

cr i d on aver Jge, but the targets less so Nearly one-fif.h of .he largetf 
ares' ea ly one'tenth of acquirers' shares, were held by --agers ^ 

direcu- s, bu the concentration of outside shareholdings was fairly low f« 
b th groups About two-thirds of board members '-ulsiders Abotfl 
liuee fourths of the transactions were paid entirely in cash and involved no| 
evident competing acquirers 

Einal model 

To summarl^e the model, the acquirer's ""^"'^' ' '^^ J ? " f 
increase with F l l (interacting positively with SIZE) and DEDII m 
difference between the target's and the acquirer's leverage, and decrease t«J 
S.$PC/.O.S£ The consideration of incentive alignment 'J^' ™ 
ascrva.ion pr.ce should decrease with TINS, T H M . UNS. and A 
and increase with 7 BOARD and ABOARD, due to the entrenchment effo 
Ihe signs of I INS and AINS are ambiguous P:emia could either '"crease « 
decrease with 4f LC.4S// The outcome within the bargaining range shoiiM 
Increase with Rn AL. and a positive sign for Al l C ASH could indicate 

- Ihe premium was also obtained on Ihe price one ŝ eek ^ ' " < Y " " ' ' T T r , T i - V h e ^ 

1 1 . ,n he standard Industnal C lassification, which may mean potential rather than w 
l i l i lc ra imi^ 'n ion V h : target were smaller i S U t ^ 44 5, in horizon.al lhan ,n o.her mergea 

effect of potennal cmpeiiiDii 1 he absolute values of the slope coelficienis ol 
the reservalion-price variables should be greater wheie a nval is present,'" 
wth the exception ol 1/ l.( iSII and perhaps the vanables relaleil to lhe 
icquiier's agency situation 

We report one moditicalKUi that was made to the model pnor ,» 
e»fima,ion In this sample the proportions of shares held hv managers and 
directors and Ihe insider proportions of boards of directors are highly 
cnnclalcd 04^ for targets and 0.10 foi acquirers When regression models 
include both r/VS' (^/\.S) and TBOARD i ABOARD) the board-
composilion vanable is always insignificant and usually takes the wrong sign 
Because managerial shareholding seems more likely to iiifluer .e board 
ccmposuion than to be determined by it we put the board-compnsition 
vanables aside 

With :hat decision taken, equation I in Table II represents an iiiilial naive 
version of the model that treats RIVAL only as an additive influence and 
omits Ihe interactive etTccts of Ihe presence of nv d bidders f-quati >n 2 
eon inucs in this fashion to test for a positive interact on between E l i ' and 
SIZE Fquation } adopts the interactive specification ofthe model to iet slope 

I coelficienis differ when rival bidders are preseni Notice lhat equation ? 
possesses considerably greater explanatory power than equaiions 1 and 2 

\ Results real anJpnancial synergies 

The first resuli of the analysis is a surpnsing negative one the absence of any 
[hvourable effeci of lit between acquirer and target on the piemium received 
[by the target, despite the use of a more sophisticated measure of fit than in 

Bosl previous studies I he weak negative relation between premium and fil is 
present in the zero order relationships and the mean values ofthe pyemia for 
mergers with various types of fil Iquation 2 tests the hypothesis that the 

I urgefs assets have positive externalities for Ihe value generated by the 
Igcquirer's assets, the coefficient of EIT*SIZE is positive as expected bul not 
iBgnificani Allov ing lhe slope coefficient of F l l to difler between mergers 
I with and without 'ival bidders clears up some of the mystery When i ivals are 
flbsent, EITs coeTicieni is positive though still insignificant, while in the 
[presence ofa rival bidder it is negative and highly significant Could it be lhat 
|n>3lrv unleashes competitive instincts that promote overbidding, and that 
Ibids glow more inflated the less synergistic basis exists for establishing a 
[•hard" reservation pnce' RH AL certainly exerts a large and highly 

1 I * This would be Ihe case if the price falls in Ihe middle of the bargaining i.uige in the absence of 
i t t n i r t (a Nash solution) see Ruhmslein [l982) -bul Ihe presence of a nval results m a 
llBlrand auction thai e«tracts all but epsilon of the acquirer's e.peeled surplus 
f " I h e average premium for mergers classed as honzontal or vertical was about 4f, |icrccni. 
1^1 for related or unrelaled mergers about 53 peictnl The zero order correlation beiween FR 
l ^ f 7 7 IS -006 
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significant influence on thc premium, with n<̂  regression coefficient m 
equations I and 2 not much smaller than the mean difference of ,16 5 
percent found in Ihe data set '" 

In the repotted models TDEBTEQ and ADI BII.Q aie emered as the 
difference/)/:7)/f = IDEBTEQ ADEBTEQ Its highly significani posilive 
cociTicient implies that Ihe opportunity to infuse capital to a heavily leveraged 
or capital-constrained target may be a more important basis for gains from 
mergers than operating synergies '" When DEDIE is factored into its 
components the (absolute, value of ADEB 1 EQ'', eoeflicient is somewhat bul 
not significantly larger than Tl'>EBTEQ'f,: the disaggregation does not 
improve the model's overall fil DFDIE's coefficient differs as expected 
between mergers with and without nvals present (equation }) 

Results managerial effectiveness 

Of Ihe agency-related vanables, the concentraiion of external shareholding in 
the target firm (Tf / f / - . ) exerts its expected negative influence on the 
acquisition premium and is statistically significant The coefficient of TINS is 
negative, its significance short of 10 percent in a two-tail test ,̂  negative effect 
is predicted by incentive-alignment considerations and contradicts the 
entrenchment hypothesis When transactions with rival acquirers are 
distinguished (equation 3), tlie expected effeci on I E U E.\ coefficient u 
strongly evident indeed, TFI\'E'% effect is negative only when rivals are 
present to affect the premium That pattern is not evident for 7/,VS, 
however^"* 

I he agency Mtuation of thc acquiring firm also affects the merger premium 
Managemenis that hold larger proportions of their firms' shares offer smaller 
premia (significant at 5 percent in a one-tail test,, the effect of the 
concentration of outside shareholding I A H \ E) is also negative but not 

"Jahera Hand, and 1 loyd fWSS, reported 14 percent, Walkling and 1 dniinster (11851 'J 
percent, Bradley, Desai. and KIP . [ T ' S J ] 20 percent We checked for major differences in oth* 
regressors btiween Ir.rnsaclion, v iih and withoul rival bidders Surpnsingly. Ihe target • 
relatively smaller in cases where rivals are present {SI/.E 54 0| than when .ibscnt (̂ 4 l | FIT 
does nol differ significanily ..lore rivalrous Iransactions are iill cash deals (HK percent n 67 
percrnll. proKibly because cash transections can be executed more quicklv Insider holc'mgs ol 
Ihe largei's shares are much higher when nvalry is absent {22 4 vs "> 3 percenli. suggesting that 
these deals mav nvnmonlv he negotiated with entrenched mana '̂eme.il-, 

" Recall ttie finding of Ravtnsciaf: and Schetet [ I9S7| ih.ii small taigcl firms h,ivc typically 
been abnoimally profitable before ihcir acquisition, consisieiil with a high marginal reiurri u 
additional carnlal Vou el al \ IflSh] did nol find a significant influence of leverage differences, bul 
Ihe largei fimis were on average much larger in lhat study lhan in the prcscnl one 

•'"Because 'he target fiims are rather small, one might expect th?i their shareholdings art 
loncentrated und lhat 7 T / I ' f and TISS would be negalively correlated decreasing the chanoo 
lhal both var ables will reveal signihcant negative effects on premia The correlation is in l td 
-0 24 f o r Ihe larger acquinng firms it is positive, i) 12 Walkling and Edm.insier (IPS'.) did no* 

i.-si directly ft r agt.ncv cffccls. bul lhey did conclude t h j i prerma decrease wilh itie largei's rabo 
of markel to hook v jluc 
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significant When t/VS's coefficient differs between ir.insactKins with and 
withoul nval bidders the deterrent effect of managerial sh.iielioUlmg is found 
to operate only when rivals are absent, il docs not seem lo i i i ib the 
competitivc-spirits effect of rivalry on merger bids noted .ibove 

Results, other variables 

The effect of SAl'CLOSE is negative as expected but significant only when 
nval bidders are present The weakness of this support (or Ihe hypothesis of 
arbitrage hetween real and linancial assets is consistent w ith the insignificance 
of FIT. Ihe acquisition of'bargain " assets should yield lillle net payoff unless 
Ihe buyer has some specific use for or competence in their m.inagenieni 

F'inally, the coefficient of ALLC.ASH is positive and significant at 5 percen! 
(two-tail) The si/e of its coefficient, similar (and comparable, ,o that of 
RIVAL in equations (I) and (2), exceeds any reasonable esiimate ol the I.is 
elTeci ,iiid must reflect the role of potentud compctiiio" RH At. ,iiid 
41.Li .ASH together indicate lhat competition in maiket lor ';t)rporate 
control exerts a powerful influence on merger prcmia 

Changes in acguiritu) firms values 

Wc have taken the prenrum paid for control by the acquirer lo ineasuie the 
buyer's expected gain However, the acquirer's shareholders register their iwn 
view of their net gain or loss from the transaction in the abnormal returrs to 
acquirer's stock Acquiring firms' stockholders about break even on avcr:ige, 
but behind this mean lurks a substantial variance If then net gains should be 
systematically related lo any of the hypolhesi/cd delermin.iiits of premia, die 
coefficients reported in Table II would be biased estimators of effects on tot tl 
henefits One result of You cf al [ fSb) illustrates the ha/aril their measure of 
operating synergy was found to increase the excess return to the acquiring 
firm's shareholders but not the sum of gams to acquirer and t , i f^"l 
shareholders together 

We were reluctant to use Ihe standard measure of returns to the acqu' c s 
tharetiolders the cumulative abnormal return at the announcement date' 
because it does not correspond lo PR. the prcmiiiin paid a(ljus;cd for Ihc 
market return from before thc announcement to the comrlelion of the 
transaction If Ihe acqiiisilKin price should reflect thc call optim on the largci, 
the gam lo Ihe acquirer's shareholders should hc mcasuicd over thc same 
interval by the change in the value of lhe acquirer s shares (ad)us!ei) for thc 
change in the market index, betwee, one moiitli prior to the announcemeni 
and the date of closing^' To make it commensurable with I'R the markcl-

' The objecuons i i . ihis measi are M> failure l i ' i.*ke j . i o u n ! of ilic ,tctjuirer s hcl.i and its 
inclusion of noise from new infomialion other than the announcemeni of iransaction itself 
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TABI r II 

RrtiRfAsioN RESULTS, Dm«MiN*NTsi* Mrniai i F » I M I » 

Fquaiion i 
IndepenJen 
la'iable tquLiliori I Equaiuin 2 R n Al. = ; RiyAL = o 

UT - 1 836 3 866 - 53 851 10 205 
(0 20, (0 38) (2 931 (1 12, 

DEDIF 0211 0 207 0 547 0132 
(2 40, 12 34, |3 30) (1 39) 

TISS - 0 342 - 0 323 0 249 0 168 
(162, (1 50, 1041) (0 87, 

TH\ E - 0 702 - 0 686 3 663 0 229 
(2 04, (1 98) |5 74) (068) 

AtSS - 0 574 -0609 0 .141 -0621 
ft 84, (191, 10 39) (207) 

AFIVE - 0 385 -0430 -0609 - 0 214 
(100, (109) (104, (0 49) 

SAPCLOSE - 0 1 .S8 - 0 149 .)849 - 0 119 
(1 11, (104, (2 20, (0 95, 

ALLCASH 22 82.1 23 326 18 800 
(2 53, (2 57) (2 37) 

RIVAL 26 234 25 246 301 585 
(2 79, (2 64, (2 74, 

FIT'StZE 0069 
(057, 

ConsianI 95 260 92 752 64.St2 
(2 30, (222, im 

If' 0 224 0 218 

; YNI RdV, A(.I-N( Y AND PRhMlA PAll) IN Ml R(,l RS 241 

adjusted change in the acquirer's value is divided by Ihe pre-merger markef l 
value ofthe target firm (not the acquirer) If is designated ,4 PR 

To determine whether hypothesized influences on PR were partly or whoUjcj 
captured by APR, we simply substitute APR tot PR in the models reportedtt^" 
Table II For equation I of Table I I the result is 

APR - 2000 666EIT-0.216DEDIE + 64S5TINS 
(0.91) (1.34) (005) (0 58) 

+ 10.42^f/^'£-t- 1403.4/^S4 80 80.4f/^'£ 
(057) (085) (397) 

+ imSAPCLOSE tlbALLCASH + m R I V A L 
(099) (1 29) (0 68) 

=-0 120 

The negative result supports Table It's findings '4PR is significantly related 
only to AEIVE, confinning that mergers provide more benefit to acquiren' 
shareholders when the managers are closely monitored The coeflficicnt of 
AINS IS positive although nol statistically significant (as it was for 'Yog et 

a l ] " When equ.'lion 3 of Table II is recstimaled with APR as thc dependent 
vanable, RIVAL nkes a significant negative coefficient, and the positive effec! 
of .4F/1 t is found entirely in transactions where no rivals are present This 
result IS consistent v ith the "competitive spints" hypothesis offered fi)r the 
perversely signed and ignificant coefficient of El 1 in T able I I , equatum 3, for 
-•••nsaclions with rivals present " 

IV rONCtUStONS 

This paper bnngs together in a single analysis Ihe vanous factors lhat have 
heen hypothesized land in some cases found, to affect the value created by 
mergers-real and finanoal synergies, behavior of managers in both the 
target and acquiring finns, and arbitrage between real and financial assets 
We obtained no evidence of real synergies, some evidence of arbitrage, and 
dearly significant effccls of both agency and finanaal synergy Wc can 
quan'ify these diffenng effects on merger premia roughly by detennining how 
ouch their explained vai iance is reduced by removing the vanable or variables 
that embody each faclor With nearly haff of the (uncorrected, variance 
Ooexplained in equation 3. this exerase faces the uncertainty that important 
eemponents or dimensions of each causal factor may have been omitted 
.ffitb that caveat noted wc find the following proportional reductions in the 
imiance explained when the variabWs) embodying the indicated factor are 
'^^ted from equation 3: real synergies, 10 6 percent, arbitrage between real 

id finanaal assets, 5 9 percent; finandal synergy, >3 5 percent; agency 
iors. 46,0 percent; nvalry, 20 8 perrent,'* Interestingly, real and finanaal 

•gy together evidently contribute less to explaining the variance of 
lia than do agency factors 

We close with brief comments on the study's LciTTialive implications The 
'-Itive findings on real synergies arc a surprise, and we do not stress them 

lUse of their disagreement with both other studies of mergers and analyses 
corporate diversification (Lemelin [I982J; Werncrfelt and Montgomerv 

1988],. Our findings about agency factors agree with other evidence of the 
rulutary effect of the market for corporate control on managers of potential 
ttirgets However, lhey qualify that benign effect sharp.'y in showing that' 
weakly monitored managers of acquiring finns overpay (and presumably 
ndertake too many mergers. Also, the dramatic effects on premia of actual 

"APR has a very large vanance and outlying values, bolh positive and negative Thai -v-'-ern 
• •Bits when pitusibly distnbuted peroentage retums on tbe market values ol the acquirers are re-
|«preMed as reiurns on the markel values of Urgels on average only 1 percent as large l l 
-Mbsinls for Ihe eilreme coelficieni values in Ihe equation 

"Equaiion 3 with APR as dependenl variable is unsatisfactory in ways SMegcsied hy noie 22 
'-wever. so this conclusion does not deserve much weighi 

"Tte incremental efTect of R/|.',4L was inferred from Ihe effect of deleting lhal variable from 
Wt^Uon I 
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T U t PRICING OF SPORTS EVhNTS DO Tl AMS 
MAXIMIZF PROFIT'* 

D O FERCUISON, K I NN! rn CI STI WARI,J (' 

AND ANDRE Ln DRESSAY 
II JoNis 

o 

A model of price selling behaviour by National Hockey I eagiie teams 
based jn Ihe assumption of profit maximization is developed, estimated, 
and tested The model implies parameter restncinnis across equations of 
a two-equation simultaneous nonlinear econ irretri>. model, tested by a 
likelihood ratio test, and implies restrictions on ihe (irst and second 
denvalives ofthe revenue function, tested wilh Wald tests The results in 
large measure support the hypothesis that hockey teams are profil 
maximi«rs, in contrast to some suggestions in the literature The analysis 
provides an attractive example of the potential of sports data for testing 
behaviniiral hypotheses in economics 

I boughi lhe te,im out of love of the game and pride in the city 
and not for profit . .. 
You're kidding! 
You guessed, eh 

Harv Antoine, Apocryphal Northern Tales 

INTRODUCTION 

THT lONosTANDiNCi debate over whether firms are profil maximi/ers has 
been given nev by recent evidence that both buyers and sellers are 
influenced by the perceived fairness of prices Okun (1981], in particular, has 
argued that the threat of withdrawal of patronage can serve to punish firms 
who set prices in excess of those perceived by customers to be fair (warranted 
by costs) This enforces an implicit contract al prices below short run profit 
maximizing levels Kahncman, Thaler and Knctsch | l9S6a,b], generalizing 
from the results of an extensive series of surveys, have gone further and argued 
that perceptions of fairness affect pricing on a much wider scale and do so 
even if the means of enforcement are not available While this leads them lo 
question the relevance and scope of profit maximization as a behavioural 
assumption, their case is far from conclusive. 

Although buyers may express a dislike for profit maximuwg, prices and 
while suppliers may deny that they are motivated by profit maximization, it is 
not clear what this means for their actual behaviour By their very nature, no 
Dumber of surveys can resolve the issue Consider the case of professional 
iports which is cited by both Okun and Kahneman f t al. Despite their 

• We would like lo thank our colleague Serge Nadeau for his comments on an earlier draft o( 
thii paper. 
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and potentKd competing acquirers qualify thc precision ol acquiring 
: ' n a e;:' ,udgmentr Agency and managerial facKKS are - - g l y ound up 
with corporate mergers, and we cannot say whether to., many or too few 
mergers take place 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

THE BALTIMORE AND OHIO CHICAGO 
TERMINAL R;\ILR0AD COMPANY, an 
I l l i n o i s c o r p o r a t i o n , 

P l a i n t i f f , 

V. 

WISCONSIN CENTRAL, LTD., an 
I l l i r o i s corpore'Lion, 

Defendant. 

WISCONSIN CENTRAL, LTD., an 
I l l i n o i s c o r p o r a t i o n , 

C o u n t e r - P l a i n t i f f , 

THE BALTIMORE AND OHIO CHICAGO 
TERMINAL RAILROAD COMPANY, an 
I l l i n o i s c o r p c r a t i c n , antd 
CSX TRANSPORTATION, INC., a 
V i r g i n i a c o r p o r a t i o n . 

Counter-Defendants. 

No. 93 C 3519 

MEMORANDUM OPINION AND ORDER 

A f t e r a lengthy a r b i t r a t i o n , Baltimore and Ohio Chicago 

Terminal R a i l r o a d Coinpany ("BOC") and i t s parent company, CSX 

Tr a n s p o r t a t i o n , Inc. ("CSX"), seek an order confirming and 

en t e r i n g judgment on a $19 m i l l i o n award entered i n i t s favor and 



against Wisconsin Central, Ltd. ("'.̂ 'CL"). Also pendi.-.g i s WCL's 

motion t o vacate or modify the a r b i t r a t i o n award and WCL's r o t i o n 

t o f i l e an amended counterclaim against BOC and CSX.* F i n a l l y , 

BOC moves f o r leave t o f i l e a supplemental a f - ^ d a v i t and 

c o n d i t i o n a l l y waive p a r t of i t s claim. 

I , BACKGRC'TND 

On October 11, 1987, WCL began operations as an i n t e r l i n e 

r a i l c a r r i e r serving p a r t s of I l l i n o i s , Wisconsin, Michigan and 

Minnesota. Before commencing i t s operations, wcL arranged f o r 

the interchange of i t s eastbound t r a f f i c at Chicago. These 

arrangements were necessary because WCL's r a i l r o a d t r a c k s were 

not p h y s i c a l l y contiguous w i t h most of the c a r r i e r s w i t h which i t 

did business. I f two i n t e r l i n e c a r r i e r s can reach each other 

e i t h e r by using t h e i r own tr a c k s or the tracVcs of the other 

c a r r i e r s , they can d i r e c t l y interchange cars. I f , however, two 

i n t e r l i n e c a r r i e r s r a i l s do not meet end-to-end, intermediate 

s w i t c h i n g allows the c a r r i e r s t o exchange t r a f f i c v i a an 

int e r m e d i a t e c a r r i e r . The intermediate s w i t c h i n g c a r r i e r picks 

up r a i l cars t o be interchanged from one i n t e r l i n e c a r r i e r and 

d e l i v e r s them t o the other and, i n r e t u r n , receives a fee. WCL 

decided t o contract w i t h BOC t o d e l i v e r i t s cars t o eastbouna 

C i r r i e r s . 

'The motion of BOC t o f i l e a surr e p l y t o WCL's motion t o 
r e i n s t a t e i t s counterclaims w i l l be granted. 
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BOC i s an intermediate switching c a r r i e r operating w i t h i n 

the Chicago Switching D i s t r i c t ( " D i s t r i c t " ) . BOC owns Barr Yard, 

a r a i l c l a s s i f i c a t i o n yard located w i t h i n the D i s t r i c t a t 

Riverdale, I l l i n o i s . Since 1987, WCL has d e l i v e r e d thousands of 

cars t o Barr Yard f o r interchange t o CSX. 

CSX, l i k e WCL, i s an i n t e r l i n e r a i l c a r r i e r , although CSX 

p r i m a r i l y serves the eastern United States. CSX normally 

d e l i v e r s westbound t r a f f i c and pic)<s up eastbound t r a f f i c at 

Chicago and St. Louis. CSX's r a i l l i n e terminates ']ust outside 

of the D i s t r i c t , at Pme Junction Indiana, where i t s t r a c k s 

connect w i t h those of BoC and other r a i l r o a d s . None of CSX's 

r a i l l i n e s or c l a s s i f i c a t x o n yards w i t h i n the D i s t r i c t meet end-

to-end w i t h any of WCL's r a i l l i n e s . 

The procedural h i s t o r y of t h i s case leading up D the 

de c i s i o n of the a r b i t r a t i o n panel i s complex. On June 11, 1993. 

BOC f i l e d an a c t i o n against WCL t o c o l l e t intermediate switching 

and car h i r e r eclaim charges' pursuant t o BOC's t a r i f f on f i l e 

w i t h the I n t e r s t a t e Commerce Commission ("ICC"). I n i t s answer 

and counterclaims against BOC, WCL alleged t h a t an agreement 

among the p a r t i e s , and not BOC'_ t a r i f f or f i l e w i t h the ICC, 

governed the dispute over the charges. I n a d d i t i o n , WCL alleged 

'"Car h i r e " i s a r e n t a l charge t h a t each r a i l c a r r i e r must 
pay t o the owner of a car i n the c a r r i e r ' s custody. Under the 
AAE Car Hire Rules, a c a r r i e r performi.ig intermediate s w i t c h i n g 
s e r v i c e i s e n t i t l e d t o rect'ver from the d e l i v e r i n g i n t e r l i n e 
c a r r i e r an intermediate car h i r e rec".aim, which i s designed t o 
reimburse i t f o r any car h i r e expense i t i n c u r s while handling 
the car. 

3 -



t h a t BOC owed compensation t o WCL under varices t h e o r i e s of 

r e l i e f , i n c l u d i n g breach of the Interchange Agreement, promissory 

estoppel and qjantum. meruit. 

Although BOC i n i t i ? l l y denied t h a t an agreement existed 

between the p a r t i e s , BOC l a t e r moved t o amend i t s answer t o Kc;,'s 

counterclaims t o acknowledge t h a t a p.-elimmary, but binding, 

d r a f t interchange agreement ("Interchange Agreement")' existed.* 

BOC f u r t h e r moved t o amend i t s complaint t c add a claim against 

WCL based on :he Interchange Agreement. 

On January :o, 1994, BOC submitted a demand to WCL f o r 

a r b i t r a t i o n pursuant t o the mandatory a r b i t r a t i o n p r o v i s i o n of 

the Interchange Agreement. On March 1, 1994, an order was 

entered d i r e c t i n g a r b i t r a t i o n and a l l o w i n g BOC t o amend i t s 

complaint ro add claims based on the Interchange Agreement. 

SaI>:r,ore and Ohio Chicago Terr.mal R. CO. Wisconsin Cer.r.-al. 

L t d ^ , 1994 WL 71431 N'. 3. 111. 1994). WCL had opposed 

a r b i t r a t i o n on the grounds t h a t BOC had waived i t s r i g h t t o 

invoke the mandatory a r b i t r a t i o n p r o v i s i o n because of i t s delay 

i n demanding a r b i t r a t i o n . These contentions were r e j e c t e d and 

BOC's complaint and wcL's countercomplaint were dismissed without 

The genesis of the Interchange Agreement was an exchange i n 
July 1987, when E. A. Burkhardt, president of WCL, contacted a 
CSX r e p r e s e n t a t i v e r e y a r d i n g a proposed agreement between WCL, 
BOC and CSX. A d r a f t agreement was prepared by John Booth of CSX 
and he submitted the agreement t o Burkhardt. The d r a f t was 
subsequently r e v i s e d by Burkhardt. 

*The p a r t i e s also agree t h a t ti;e Interchange Agreement 
incorporates a l e t t e r sent by Burkhardt t o A. P. Fish of CSX. 
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prejudice prnding a r b i t r a t i o n . J u r i s d i c t i o n was retained to 

confirm ar.-,' a r b i t r a t i o n award or to consider a motion by either 

party to reinstate any nonarbitrable claim w i t h i n 60 days after 

the issuance of a \ a r b i t r a t i o n award. 

Subsequently, the parties entered i n t o a supplemental 

a r b i t r a t i o n agreement and submitted t h e i r dispute to a panel of 

a r b i t r a t o r s (the "Panel"). On Ncvember 9, 1995, the a r b i t r a t i o n 

hearings concluded.' On June 10, 1996, the Panel :ssued a 

w r i t t e n award ("Award'). The Panel awarded BOC ( i ) 

$17,276,290.30 for past intermediate switcning charges, car hire 

reclaims, interest, and improper set-offs; ( i i ) the pri n c i p a l 

amount of intermediate switching charges on CSX-destined t r a f f i c 

that WCL delivered to BOC during the period from September 1, 

1995 through June 10, 1996, along with i n t e r e s t at a statutory 

rate of f i v e percent per ann'am on that amount; ( i i i ) interest at 

the rate of five percent per annum from A p r i l l, 1996 through 

June 10, 1996, on the amount of $13,188,146.00 i n outstanding 

intermediate switching charges; and (iv) i n t e r e s t at the rate of 

f i v e percent per annum from A p r i l 1, 1996 through June 10, 1996 

on the amount of $1,135,070.35 in outstanding car hire reclaim 

charges. BOC and CSX submit the a f f i d a v i t of Alison Brown, 

Assistant Controller - Revenue Reporting for CSX, which computes 

'The arbitration hearing was extensive. Twenty-one 
witnesses testified and more than 400 exhibits were submitted. 
The transcript of the hearing is 3,186 pages. In addition, the 
parties submitted post-hearing memoranda to the Panel. 
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the amount of damages f o r ( i i ) , ( i i i ) , and ( i v ) above though .Mav 

31, 1996 t o be $2,702,536.90 based on BOC's b i l l i n g records. The 

Award orovides t h a t i n t e r e s t w i l l continue t o accrue on a l l 

amounts owed by WCL u n t i l paid. 

BOC now moves t o confirm and enter judgm.ent on the A'ward 

i n an amount of $19,978,827.20, which includes $17,276,290.30 as 

itemized i n the award and $2, /02,536. 90 as computed i n A l i s o n 

Brown's a f f i d a v i t . I n a d d i t i o n , BOC requests that t h i s c o u r t 

r e t a i n j u r i s d i c t i o n t o enter a supplemental judgment on the A'~ard 

f o r a l l a d d i t i o n a l charges incurred by wcL under the Inr rchange 

Agreement through August 4, 1996.* BOC also moves to f i l e a 

supplemental damages a f f i d a v i t , c o n d i t i o n a l l y waive par t of i t s 

claim, and s i m p l i f y issues. F i n a l l y , WCL moves to r e i n s t a t e i t s 

counterclaims. 

I I . jgPISDICTIQN OVER MOTIONS BROUGHT UNDER THE F̂ A 

Neither § 9 nor § 10 of the Federal A r b i t r a t i o n Act 

("FAA") c o n s t i t u t e s a grant of f e d e r a l subject matter 

j u r i s d i c t i o n . Minor v. Prud e n t i a l S e c u r i t i e s . Tnr. 94 F.3d 1103 

(7th C i r . 1996); O'Learv v. Fanohella 866 F. Supp. 1119, 1120 

(N.D. 111. 1994). Before a d i s t r i c t c o u r t may e n t e r t a i n a motion 

to vacate or co n f i r m under section § 9 or § 10 of the FAA, there 

must be an independent basis of f e d e r a l j u r i s d i c t i o n . Minor, 94 

*The Interchange Agreement was f o r m a l l y terminated on 
August 4, 1996. 
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F.3d a t 1104-05; Q'Leary. 86« F. Supp. at 1''20. Since the 

p a r t i e s are not diverse, they must base j u r i r d i c t i o n on the 

existence of a federal question. " [ F l e d e r a l question 

j u r i s d i c t i o n a rises cnly when the complaint alone 'establishes 

e i t h e r t h a t fedf."-=»l ''aw creates the cause of act i o n or t h a t the 

p l a i r i t i f f ' s r i g h t t o r e l i e f n ecessarily depends on r e s o l u t i o n of 

a s u b s t a n t i a l question of f e d e r a l law.'" Minor, 94 F.3d at 1105 

(quoting Franchise Tax. Bd. of State of Cai. v. Cgnstructign 

TiflPffrPrh ^^arr^tT"" Trust f o r southern C a l i f o r n i a , 463 U.S. 1, 27-

28 (1983) ) . 

Neither of the p a r t i e s ' FAA motions raises a f e d e r a l 

question on i t s face. WCL moves t o vacate the Award under § 10 

of the FAA on the grounds t h a t the Panel improperly disregarded 

evidence, disregarded I l l i n o i s law, ignored terms of the 

Interchange Agreement and miscalculated damages due BOC. BOC's 

motion t o confirm and enter judgment on the Award under § 9 of 

the FAA r a i s e s no f e d e r a l question on i t s face; i t seeks t o 

confirm an award f c r damages a r i s i n g out of a breach of contract 

claim. Thus, the p a r t i e s ' motions under S 9 and § 10 of the FAA 

do not provide independent grounds f o r subject matter 

- ' i r i s d i c t i o n . 

BOC esserts t h a t j u r i s d i c t i o n nonetheless e x i s t s over the 

p a r t i e s ' FAA motions because Counts I through I I I of i t s 

complaint r a i s e f e d e r a l questions and the motions may be heard 

pursuant t o the exercise of supplemental j u r i s d i c t i o n under 28 
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U.S.C. S 1367. Counts I through I I I of BOC's complaint asserted 

claims based on i t s t a r i f f f i l e d w i t r the ICC. Those claims 

arose under the I n t e r s t a t e Commerce Commission Act ("ICC Act") 

and created f e d e r a l question j u r i s d i c t i o n at the time BOC f i l e d 

i t s complaint, BOC argues t h a t these claims provide c o n t i n u i n g 

j u r i s d i c t i o n over the case as a whole. I n c o n t r a s t , WCL contends 

t h a t BOC's claims under i t s f i l e d t a r i f f cannot provide a basis 

f o r f e d e r a l question j u r i s d i c t i o n because EOC abandoned these 

claims when i t was pe r m i t t e d t o amend i t s complaint t o f i l e 

claims based on th€ Interchange Agreement. 

As an i n i t i a l matter, WCL questions whether j u r i s d i c t i o n 

e x i s t e d t o enter the March 1, 1994 order d i r e c t i n g a r b i t r a t i o n . 

WCL suggests t h a t the March 1, 1994 order should be vacated f o r a 

lack of j u r i s d i c t i o n . WCL contends t h a t BOC's f i l e d t a r i f f 

claims d i d not confer j u r i s d i c t i o n over i t s motion t o stay the 

proceedings because i t i s now cl e a r t h a t BOC d i d not int e n d t o 

pursue i t s t a r i f f claims subsequent t o the a r b i t r a t i o n 

proceeding At the time the March 1, 1994 order was issued, 

however, i t was unclear whether BOC's t a r i f f claims would be 

mooted by the a r b i t r a t i o n . The f a c t t h a t the Panel subsequently 

found i n BOC's favor and BOC d i d not move t o r e i n s t a t e i t s t a r i f f 

claims d i d not a f f e c t the j u r i s d i c t i o n t o enter the March 1, 1994 

order. Thus, j u r i s d i c t i o n e x i s t e d t o enter the March 1, 1994 

order because BOC's claims based or i t s f i l e d t a r i f f provided an 
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independent basis f o r j u r i s d i c t i o n at the time the orde*- • 

entered. The order w i l l not be vacated. 

Even i f WCL i s c o r r e c t , however, and BOC's t a r i f f claims 

d i d not provide a j u r i s d i c t i o n a l basis f o r the March 1, 1994 

order, WCL's counterclaims brought under the ICC Act provided a 

second j u r i s d i c t i o n a l basis upon which t o enter the order. The 

f a c t t h a t WCL's a c t i o n was brought as a counterclaim i s 

imm.^terial, since i t possessed independent grounds f o r 

j u r i s d i c t i o n , which conferred j u r i s d i c t i o n over the case even i f 

BOC's o r i g i n a l f e d e r a l claims should have been dismissed. S&£, 

e.g., Amoco Production Co. v. United States. 852 F.2d 1574, 1579 

(lO^n C i r . 1988) . 

Although j u r i s d i c t i o n existed to enter the March 1, 1994 

order, the question of j u r i s d i c t i o n over the pending FAA motions 

i s a separate inquiry. Again, there must be an ex:sting 

independent basis for j u r i s d i c t i o n to entertain these motions 

i . e . . other viable pending clavms. BOC argues that an 

independent basis for j u r i s d i c t i o n e x i s t s , as i t did at the time 

the March 1, 1994 order was entered, because i t s o r i g i n a l 

complaint contained claims brought under the ICC Act. BOC 

contends that j u r i s d i c t i o n was not terminated merely because a 

portion of t h i s case was sent to arbitration. Although BOC's 

claims conferred j u r i s d i c t i o n over BOC's motion to stay the 

part i e s ' nonarbitrable claims, BOC's t a r i f f claims do not provide 

an independent basis for j u r i s d i c t i o n over the parties' FAA 
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motions. Not cr.ly d i d BOC f a i l t c rei.-state the claims withi.-, 

the 60-day time l i m i t , but an attempt to r e i n s t a t e these claims 

would have been denied smce these claims have been mooted by 

a r b i t r a t i o n . ' 

On the other hand, WCL's ICC claims may provide 

independent j u r i s d i c t i o n a l grounds upon which t o exercise 

supplemental j u r i s d i c t i o n t o hear the p a r t i e s ' FAA motions. WCL 

has made a t i m e l y motion t o r e i n s t a t e i t s ICC claims. I f WCL's 

motion t o r e i n s t a t e i s granted, independent grounds of 

j u r i s d i c t i o n w i l l e x i s t because wcL's claims a r i s e under a 

f e d e r a l s t a t u t e . Thus, WCL's motion v-o r e i n s t a t e w i l l be 

examined f i r s t . 

HI-. WCL'S MOTION TO REINSTATE ITS COUKTERCLMMS 

WCL moves t o r e i n s t a t e i t s counterclaims against BOC. 

WCL's amended countercomplaint contains four Counts. Count I 

seeks a de c l a r a t o r y judgment t h a t BOC can recover intermediate 

sw i t c h i n g charges only under i t s t a r i f f on f i l e w i t h the ICC. In 

Count I I , WCL all e g e s t h a t BOC's 'c a r i f f i s unreasonable, i n 

WCL also contends t h a t j u r i s d i c t i o n over t h i s case 
necessarily ended because the p a r t i e s ' claims were dismissed i n 
the March 1, 1994 order. The March 1, 1994 order granted BOC's 
motion f o r a stay of the case, e f f e c t e d through a dismis s a l of 
the claim.s without p r e j u d i c e and w i t h leave t o r e i n s t a t e . wcL 
argues t h a t the order c o n s t i t u t e d a f i n a l order and thus 
j u r i s d i c t i o n terroijusted at t h a t poi,-.t. WCL i s i n c o r r e c t m i t s 
c h a r a c t e r i z a t i o n of the order The procedural method employed by 
the order d i f f e r s from a stay p l y i n t h a t d i s m i s s i n g the ac t i o n 
w i t h leave t o r e i n s t a t e puts the onus on the l i t i g a n t s t o act i n 
a t i m e l y manner i f f u r t h e r disputes remain t o be resolved. 
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v i o l a t i o n of 49 U.S.C. § 10701(d), and wcL i s e n t i t l e d t o zoz o f f 

any damages s u f f e r e d by BOC by the d i f f e r e n c e between BOC's 

t a r i f f r a t e damages and the damages BOC -would have suffered i f i t 

had charged a reasonable r a t e . Count I I I asserts t h a t BOC 

v i o l a t e d 49 U.S.C. § 10741 by not charging, or charging lower, 

i n t e r m e d i a t e s w i t c h i n g rates t o other i n t e r l i n e c a r r i e r s . I n 

Count IV, WCL al l e g e s t h a t BOC and CSX f a i l e d t o "provide t o WCL 

reasonable, proper and equal f a c i l i t i e s f o r interchange" because 

CSX has refused t o t?ngage i n d i r e c t interchange of f r e i g h t cars 

w i t h WCL i n v i o l a t i o n of 49 U.S.C. § 10742. 

As the March 1, 1994 order s t a t e d , WCL w i l l be permitted 

t o r e i n s t a t e only n o n a r b i t r a b l e claims. See Baltim.ore and Ohio 

Chicaao Terminal R. Co.. 1994 WL 71431 a t *3. WCL has waived any 

a.'bitrable claims or defenses t h a t could have been presented at 

the a r o i t r a t i o n hearing. Parties "cannot stand by during 

a r b i t r a t i o n , w i t h h o l d i n g c e r t a i n arguments, then, upon l o s i n g the 

a r b i t r a t i o n , r a i s e such arguments m f e d e r a l court." National 

Wrecking Co. v. I n t e r n a t i o n a l Broth, of Teamsters. Local 7 n . 990 

F.2d 957, 960 (7th C i r . 1993); Gatewav Technologies. Inc. v. MCT 

Telecommunications Ccrp. . 64 F.3d 993, 998 (5th Cir. 1995). 

BOC argues t h a t WCL has waived Count I because i t i s an 

a r b i t r a b l e c laim and WCL d i d not present i t a t the a r b i t r a t i o n 

h earing. WCL does not dispute t h a t i t d i d not raise Count I at 

the a r b i t r a t i o n h earing. Thus, WCL may f i l e Count I only i f i t 

was out s i d e the scope of claims covered by the a r b i t r a t i o n clause 

of the Interchange Agreement. The Interchange Agreement provides 
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t h a t " r a ] n y i r r e c o n c i l a b l e dispute a r i s i n g betweer, the p a r t i e s 

w i t h respect t o t h i s Agreement s h a l l be s e t t l e d through binding 

a r b i t r a t i o n . " Therefore, Count I i s n o n a r b i t r a b l e only i f i t 

does not " a r i s [ e j w i t h respect t o " the Interchange Agreement. 

A r b i t r a t i o n clauses are t o be l i b e r a l l y construed and 

"any doubts concernir.g the scope of a r b i t r a b l e issues should be 

resolved i n favor a r b i t r a t i o n , whether the problem a t hand i s 

the c o n s t r u c t i o n of the contr'^ct language i t s e l f or an a l l e g a t i o n 

of waiver, dei-v, or a l i k e defense t o a r b i t r a b i l i t y . " Mose?; H. 

Cone .Mer.wrial Hcsr>. v. Mercury Const. Corp. 460 U.S. 1, 24-25 

(198:,. The use: of the broad language " a r i s i n g w i t h respect t o " 

i n the a r b i t r a t i o n clause of the Interchange Agreement i n d i c a t e s 

t h a t t h i s clause should not be narrowly construed. Ss£ Et-LHia 

P a i n t Ccrp. v. Flood L C o n k l m Mfg. Co., 388 U.S. 395 • \ 9 6 1 j 

( l a b e l i n g "broad" a clause r e q u i r i n g a r b i t r a t i o n of "any 

controversy or claim a r i s i n g out of or r e l a t i n g to t h i s 

Agreement"). A broad a r b i t r a t i o n clause does not " l i m i t 

a r b i t r a t i o n t o the l i t e r a l i n t e r p r e t a t i o n or performance of the 

c o n t r a c t , but embracers] every d i s p u t e between the p a r t i e s having 

a s i g n i f i c a n t r i l a t i o n s h i p t o the c o n t r a c t regardless of the 

l a b t l attached t o the dispute." American Recovery Corp. v. 

Cor.puteri2ed Thermal Imaging. Inc.. 96 F.3d 88, 93 (4th C i r . 

1996). This i s an appropriate c o n s t r u c t i o n f o r the a r b i t r a t i o n 

clause of the Interchange Agreement. Keeping m mind the strong 

f e d e r a l p o l i c y i n favor of a r b i t r a t i o n and the broad language of 
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t h i s a r b i t r a t i o n clause, each of WCL's claims w i l l be exami.ied 

separately t o determine i f i t has been waived. S£S i d . 

A. Cgunt I 

Count I see)cs a dec l a r a t o r y judgment t h a t the " f i l e d r a t e 

d o c t r i n e " applies ^o the p a r t i e s ' dispute. Where i t applies, the 

f i l e d r a t e d o c t r i n e bars common c a r r i e r s from making p r i v a t e 

deals t h a t depart from i t s f i l e d t a r i f f r a t e s . SfiS, e.g,, 

L o m s v i l l e ^ N'ashville R. Co. v. Maxwell, 237 U.S. 94, 97 (1915). 

The r e l e v a n t p o r t i o n of Count I alleges as f o l l o w s : 

Because the Panel i n t e r p r e t e d the interchange 
agreement as not p r o v i d i n g f o r a d i r e c t 
interchange between WCL and CSXT and because 
the panel concluded t h a t BOC performed 
intermeaiate switching service w i t h respect t o 
the cars t h a t wcL had de l i v e r e d t o Barr Yard 
f o r interchange t o CSXT and because the 
interchange agreement was never f i l e d w i t h the 
ICC, WCL has contended t h a t BOCT can recover 
intermediate switching charges on said cars 
only i f BOC brings an a c t i o n f o r recovery under 
i t s t a r i f f and establ i s h e s t h a t i t i s e n t i t l e d 
t o recover said charges under i t s t a r i f f . 

I n s h o r t , Count I al l e g e s t h a t BOC cannot c o l l e c t s witching 

charges under the u n f i l e d Interchange Agreement because BOC's 

f i l e d t a r i f f governs. 

BOC argues t h a t Count I d i r e c t l y challenges the 

e n f o r c e a b i l i t y of the Interchange Agreement and hence was 

a r b i t r a b l e . WCL responds t h a t i t agrees w i t h BOC t h a t the 

Interchange Agreement i s an enforceable agreement and t h a t the 

Interchange Agreement governs a l l aspects of the p a r t i e s ' 

r e l a t i o n s h i p as to intermediate s w i t c h i n g s e r v i c e s performed by 
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BOC, but argues t h a t BOC must nonetheless proceed under i t s 

t a r i f f on f i l e w i t h the ICC to c c l l e c t s w i t c h i n g charges from 

WCL. WCL f u r t h e r contends th a t Count I may be properly 

characterized as a r i s i n g under the ICC Act and not the 

Interchange Agreement. Under t h i s reasoning, wcL argues. Count I 

raise s issues separate from the Interchange Agreement and i s not 

an a r b i t r a b l e claim. 

Even assuming t h a t Count I does not challenge the 

e n f o r c e a b i l i t y of the Interchange Agreement as a 'whole, Count I 

alleges t h a t the p r o v i s i o n of the Interchange Agreement which 

e n t i t l e s BOC t o c o l l e c t intermediate s w i t c h i n g charges at i t s 

standard r a t e s i s unenforceable. The e f f e c t of a successful 

outcome on Count I f o r WCL would render the Award u n c o l l e c t i b l e 

absent a second a c t i o n under BOC's f i l e d t a r i f f . This type of 

ac t i o n IS d i r e c t l y r e l a t e d t o the I.nterchange Agreement and 

should have been r a i s e d at the a r b i t r a t i o n hearing. The f a c t 

t h a t Count I i m p l i c a t e s issues a r i s i n g under the ICC Act does not 

render the c l a i m n o n a r b i t r a b l e . Ss£ S-̂L-*-H S.p.A. v. M i l l e r - S t . 

Nazianz . In^-. . 988 F.2d 1518. 1524 (7th C i r . 1993) ("Simply 

because M i l l e r has asserted a claim based on the Fair Dealership 

Law do*iS not mean t h a t the claim, does not a r i s e from, or r e l a t e t o 

the Agreement."). 

WCL attempts t o excuse i t s delay i n r a i s i n g the f i l e d 

r a t e d o c t r i n e by e x p l a i n i n g t h a t "there was no reason . . . t o 

assert any claim, based on the f i l e d - r a t e d o c t r i n e u n ^ i l a f t e r the 

panel issued t h e i r award" because i t was only then t h a t WCL's 
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i n t e r p r e t a t i o n of the Inrerchange Agreement was r e j e c t e d . T.'-.is 

argument i s witnout m e r i t . WCL was req'uired t o a n t i c i p a t e an 

adverse d e r i s i o n by the Panel and rais e a l l possible a r b i t r a b l e 

defenses.' WCL i s not e n t i t l e d t r y eac)i of i t s defenses i n 

separate a c t i o n s . 

Moreover, e q u i t a b l e p r i n c i p l e s weigh against excusing 

WCL's f a i l u r e t o r a i s e the f i l e d r a t e d o c t r i n e at the a r b i c r a t i c n 

hearing.' P r i o r r.o t h i s l a t e stage i n the l i t i g a t i o n , WCL never 

asserted t h a t a f i l e d r a t e supplanted the Interchange Agreerent. 

The f i r s t time WCL ra i s e d th<=> i.isue t h a t BOC's f i l e d t a r i f f might 

apply t o t h i s dispute was on J u l y 5, 1996. I n f a c t , WCL hai 

c o n s i s t e n t l y argued the opposite p r o p o s i t i o n - t h a t the 

Interchange Agreement, and not the t a r i f f , a pplied t o the 

intermedia ce switching services ';-:erformed by BOC. For exa.Tcle, 

WCL expressly denied the a p p l i c a b i l i t y of the t a r i f f m i t s 

a f f i r m a t i v e defense t o BOC's o r i g i n a l a c t i o n brought under i t s 

t a r i f f . I n a d d i t i o n , WCL s p e c i f i c a l l y a l °/ed t h a t i t denied the 

* I t appears t h a t WCL was awar^ of the danger t h a t claims not 
r a i s e d might be waived. I t attempted t o have claims a r i s i n g 
under 49 U.S.C. § 10701(a) and 49 U.S.C. § 10741 heard by the 
Panel, although the Panel u l t i m a t e l y r u l e d t h a t these claims were 
n o n a r b i t r a b l e . 

'BOC a l s o argues t h a t wcL should not be pe r m i t t e d t o f i l e 
Count I because WCL i s not t e c h n i c a l l y seeking t o r e i n s t a t e one 
of I t s dismissed claims. BOC c o r r e c t l y asserts t h a t WCL d i d not 
pleac. Count I i n i t s o r i g i n a l countercomplaint. WCL's f a i l u r e t o 
assert the a p p l i c a b i l i t y of the t a r i f f i r i t s o r i g i n a l 
countercomplaint i s not d i s p o s i t i v e , hovever, because WCL would 
have been pe r m i t t e d t o amend i t s pleadings t o assert the 
substance of Count I as an a l t e r n a t i v e defense or counterclaim t o 
the enforcement of the Interchange Agreement. See Fed. R. Civ. 
P. 15(e). 
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a p p l i c a b i l i t y of the t a r i f f m i t s o r i g i n a l countercomplaint. 

Even when the issue of whether to send t h i s case t o a r b i t r a t i o n 

was b r i e f e d , wcL took the p o s i t i o n t h a t the Interchange Agreement 

governed the p a r t i e s ' dispute. 

F i n a l l y , even i f WCL were correct t h a t a successful 

judgment on Comt I does not render the Interchange Agreement 

unenforceable, WCL would not be permitted t o f i l e Count I because 

Count I IS f u t . l e . Vi11a v. Citv of Chicago. 924 F.2d 629 (7th 

Cir. 19911 ̂ "[L^eave i s inappropriate where there i s . . . 

f u t i l i t y of the amendment"); Glick v, Koenia. 766 F.2d 265, 

268-69 (7th C i r . 1985) ("[Rjule 15(a) do[es] not r e q u i r e courts 

to indulge m f u t i l e g e s tures."); Universal Mfg. Co. v. Douglas 

Press. l n c . . 770 F. Supp. 434 (N.D. 111. 1991) ( c o u r t i s 

j u s t i f i e d m denying leave t o amend i f the proposed amendment 

could not Withstand a motion t o dism,iss) ( c i t i n g Fom.an v. Davis. 

371 U.S. 178, 183 (1962)). I n Count I , WCL seeks t o apply BOC's 

t a r i f f rates on f i l e w i t h the ICC. This outcome, however, has 

already occurred. The Interchange Agreement provided t h a t BOC's 

"standard intermediate s w i t c h " charges applied — i . e . . BOC's 

f i l e d t a r i f f r a t e s . The Interchange Agreement and BOC's f i l e d 

t a r 'f were compatible arrangements — the Interchange Agreement 

"wrapped around" BOC's f i l e d t a r i f f r a t e . Enforcing BOC's t a r i f f 

r a t e s would r e s u l t i n the same judgment against WCL as contained 

i n the Award, because once the Panel found l i a b i l i t y under the 

Interchange Agreement, i t applied BOC's t a r i f f r a t e s i n 

- 16 -

16 



c a l c u l a t i n g damages owed t o BOC. Thus, WCL w i l l not be p e r n t t e d 

t o f i l e Count I . 

S. Ccunt3 I I and i l l 

WCL presented claims based upon 49 U.S.C. § 10701(a), 

WCL's unreasonable r a t e claim, and 49 U.S.C. § 10741, WCL's 

di s c r i m i n a t o r y r a t e c l a i m , t o the Panel. At a hearing on 

June 20, 1995, the Panel determined t h a t " a l l of the issues 

raised by the p a r t i e s are a r b i t r a b l e w i t h the exception of those 

defenses asserted by Wisconsin C e n t r a l , Ltd. based upon 49 U.S.C. 

§ 10701(a) and 49 U.S.C. § 10741." WCL t h e r e f o r e has not waived 

Counts I I and I I I of WCL's amended counterclaim, which assert 

unreasonable and d i s c r i m i n a t o r y r a t e claims against BOC. 

BOC and WCL concur t h a t i f any of tne counts m WCL's 

amended countercomplaint are deemed n o n a r b i t r a b l e and r e i n s t a t e d , 

then a l l issues r a i s e d m those counts should be r e f e r r e d to the 

Surface T r a n s p o r t a t i o n Board '"STB"), the successor agency to the 

ICC, under the d n c t r m e of primary j u r i s d i c t i o n . " I t i s 

appropriate t o r e f e r the d i s c r i m i n a t o r y and unreasonable r a t e 

claims t o the ICC. SJSiS., e.g. , B u r l i n o t o n Northern. Tne. v, 

United Sta';es, 459 U.S. 131, 141 (1982); Advance United 

Expressways. Inc. v. Eastman Kodak Qo., 965 F.2d 1347, 1353 (5th 

C i r . 1992). Counts I I and I I I w i l l be r e f e r r e d t o the STB and 

w i l l be stayed pending c o n s i d e r a t i o n by the STB of WCL's claims. 

10, ^Although WCL may not maintain an a c t i o n t h a t seeks 
enforcement of the f i l e d r a t e d o c t r i n e , WCL i s not foreclosed 
from arguing t h a t dam.ages under the Award emanate from BOC's 
t a r i f f m order t o advance WCL's ICC claims. 

17 -

17 



C. Cour.t TV 

Count IV, which asserts a claim based on 49 U.S.C. 

§ 10742, was raised m WCL's o r i g i n a l countercomplaint. Count IV, 

brought only agam.'it CSX, alleges t h a t CSX agreed t o engag'? m 

d i r e c t interchange of f r e i g h t cars w i t h WCL at Barr Yard. WCL 

contends t h a t despite t h i s representation, CSX re q u i r e d WCL t o use 

the services of BOC as an intermediate switching c a r r i e r t o e f f e c t 

interchange. In a d d i t i o n , WCL asserts t h a t CSX has used the 

trackage r i g h t s i t obtained from BOC t o e f f e c t d i r e c t interchange 

w i t h o t t e r i n t e r l i n e c a r r i e r s or, through i t s manipulation of BOC, 

caused BOC t o waive a l l or s u b s t a n t i a l l y a l l of the in t e r m e d i a t e 

sw i t c h i n g charges. In those instances where CSX has r e q u i r e d 

i n t e r l i n e c a r r i e r s t o use BOC's services, WCL alleges t h a t CSX has 

absorbed the charges. As a r e s u l t , WCL argues i t i s e n t i t l e d t o 

recover damages from CSX under 49 U.S.C. § 11704. 

BOC argues t h a t Count IV represents a " d i f f e r e n t set of 

a l l e g a t i o n s i n v o l v i n g a d i f f e r e n t set of f a c t s [than contained i n 

the o r i g i n a l countercomplaint] . . . and must be heard i n a 

d i f f e r e n t proceeding." BOC i s i n c o r r e c t , however, i n a s s e r t i n g 

t h a t WCL's amended countercomplaint r a i s e s new a l l e g a t i o n s . To 

the c o n t r a r y , the language of the Award demonstrate^, t h a t the 

issue of whether wcL was e n t i t l e d t o a determination t h a t a d i r e c t 

interchange occurred between CSX and WCL was w i t h i n the scope of 

a r b i t r a b l e issues and was i n f a c t a r b i t r a t e d . As the w r i t t e n 
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decision of the Pare-.} s t a t e s , wCL argued a s i m i l a r theory i n 

support ol i t s defense: 

WCL's f i r s t defense t o BOCT's claim f o r 
intermediate s w i t c h i n g charges i s t h a t the 
interchange agreem.ent between the p a r t i e s 
provides f o r d i r e c t interchange between CSXT and 
WCL a t the Barr Yard. As a r e s u l t , no 
intermed\ate s w i t c h i n g charges a r i s e since no 
intermeaiate s w i t c h i n g has taken place. 

At the a r b i t r a t i o n h earing, wcL ra i s e d three t h e o r i e s i n support 

of i t s contention t h a t no d i r e c t interchange e x i s t e d : ( i ) the 

language of the Interchange Agreement es t a b l i s h e s t h a t no d i r e c t 

interchange e x i s t e d ; ( i i ) the i n t e n t of the p a r t i e s as r e f l e c t e d 

i n the correspondence between the p a r t i e s was to provide f o r a 

d i r e c t interchange; and ( i i i ) because BOC was a co norate s h e l l — 

a mere i n s t r u m e n t a l i t y or sgent of CSX, r a t h e r than a bona f i d e 

operating l e g a l e n t i t y -- a d i r e c t interchange e x i s t e d between WCL 

and CSX. The Panel found t h a t WCL's " d i r e c t interchange argument 

i s not supported by the evidence." Am.ong other reasons, the Panel 

found t h a t the language of the Interchange Agreement which stated 

t h a t cars " s h a l l be d e l i v p r e d i n interchange d i r e c t t o BOCT" 

supported the conclusion t h a t the p a r t i e s d i d not intend t o 

provide f o r a d i r e c t interchange between CSX and WCL. (emphasis 

aaded). 

WCL's a l l e g a t i o n i n Count IV t h a t CSX agreed t o engage i n 

d i r e c t interchange i s n e a r l y i d e n t i c a l w i t h i t s argument t o the 

Panel t h a t correspondence between the p a r t i e s establishes t h a t a 

d i r p c t interchange e x i s t e d . To the extent WCL repeats i t s 
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argument m Count IV, WCL may not r e l i t i g a t e the issue of a 

d i r e c t interchange. 

S i m i l a r l y , the Panel's decision t h a t CSX was not required 

t o engage m d i r e c t interchc^nge w i t h WCL, absorb s w i t c h i n g 

charges or r e q u i r e BOC t o waive s'witchmg charges merely because 

CSX possessed trackage r i g h t s over BOC's tracics i s b i n d i n g on WCL 

and m.ay not be r e l i t i g a t e d . The i"'anei'-. determination i s 

supported i n the case law. 2 ^ Burlmgton Northern R. Co. v. 

United States. 731 ̂ •.2d 33, 40 (D.C. Cir. 1934 ) ( " [ I ] t i s 

e n t i r e l y reasonable and proper f o r fwo noncontiguous r a i l r o a d s to 

interchange t r a f f i c through an intermediate switching c a r r i e r 

r a t h e r than by d i r e c t connection, even though one of the 

r a i l r o c u L involved has com.plete ownership of the intermediate 

c a r r i e r . " ) . 

Moreover, WCL does not allege f a c t s from which t o i n f e r 

t h a t CSX refused t o provide equal " f a c i l i t i e s . " WCL disputes 

oniy t h a t i t was requ i r e d t o pay f o r interchange s e r v i c e s , 

although other c a r r i e r s were not charged. This claim i s 

i n d i s t i n g u i s h a b l e from WCL's d i s c r i m i n a t i o n claim under 

§ 10741(a), which w i l l be r e f e r r e d t o the STB. The purpose of 

§ 10742, however, i s t o ensure the a v ^ i l a b i l i t y of interchange 

f a c i l i t i e s on an reasonable and equal basis, not t o ensure 

uniform p r i c i n g of a v a i l a b l e f a c i l i t i e s : 

In d i s c u s s i n g the o r i g i n a l s ection on the Senate 
f l o o r , Senator Cullom explained t h a t i t s purpose 
was " t o r e q u i r e r a i l r o a d s t o f u r n i s h t o 
connecting roads a l l reasonable and proper 
f a c i l i t i e s f o r the interchange of t r a f f i c t h a t 

20 -

20 



may be necessary f o r the conveniencp ~f the 
pu b l i c , and t o prevent one road, or a combination 
of roads, from 'fr e e z i n g out' a connecting l i n e 
by r e f u s i n g t o accept t r a f f i c from i t or d e l i v e r 
t r a f f i c t o I t upon any terms, a.i has been done." 
. . . I n the present case, there i s no 
a l l e g a t i o n t h a t d i r e c t interchange f a c i l i t i e s are 
necessary t o the p u b l i c convenience or t h a t the 
B & O has attem.pted t o freeze out p e t i t i o n e r from 
interchanging t r a f f i c a t Chicago. This 
observation, combined w i t h the f a c t t h a t 
p e t i t i o n e r c u r r e n t l y has a v a i l a b l e t o i t 
reasonable, proper, and equal f a c i l i t i e s f o r 
interchanging t r a f f i c i s d i s p o s i t i v e of i t s 
charge under sec t i o n 10742. 

B u r l m g t o n Northern R. Co.. 731 F.2d at 40 n.l5 (quoting 17 Cong. 

Rec. 3470, 3472 (1886) (remarks of Sen. Cullom)). Count IV does 

not a l l e g e t h a t a d i r e c t interchange was necessary t o the public 

convenience or th!>t WCL was frozen out of f ac i 1 i t .,.es. Even i f 

WCL had asserted t h a t i t was frozen out of r e c e i v i n g interchange 

services, t h i s argument would be tantamount t o an a l l e g a t i o n that 

CSX breached the Interchange Agreement. Any claim a l l e g i n g a 

breach of the Interchange Agreement was, of course, a r b i t r a b l e . 

I n sum. Count IV ra i s e s a r b i t r a b l e issues or issues t h a t 

already have been decided by the Panel, and WCL has waived any 

a d d i t i o n a l t h e o r i e s i n support of i t s c o n t e n t i o n t h a t a d i r e c t 

interchange e x i s t e d between CSX and wcL or t h a t CSX's c o n t r o l 

over BOC was improper. The f a c t t h a t WCL asser t s t h a t CSX has 

v i o l a t e d 49 U.S.C, § 11742 by f a i l i n g t o acknowledge t h a t a 

d i r e c t interchange e x i s t e d or should have been recognized does 

not render the cl a i m n o n a r b i t r a b l e . See S-i-L-*-H S.p.A. , 988 F.2d 

at 1524. Count IV w i l l be not be r e i n s t a t e d . 
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Ty, ROC'S MOTION TO CQNTÎ M̂ ENTER 
JVPCMSNT ON THE ARBITRATTON ftWftRD hHU 

WCI.'S MOTION TQ VACATE OR MODIFY THE jiWARP 

Since WCL may r e i n s t a t e Counts I I and I I I , supplemental 

j u r i s d i c t i o n under 28 U.S.C. § 1367 may be exercised over WCL's 

motion t o vacate or modify the Award and BOC's motion t o confirm 

and enter judgment on the Award. 28 U.S.C. § 1367 provides t h a t 

" i n any c i v i l a c t i o n of which the d i s t r i c t courts have o r i g m a l 

j u r i s d i c t i o n , the d i s t r i c t courts s h a l l have supplemental 

j u r i s d i c t i o n over a l l other claim.s t h a t are so r e l a t e d t o claims 

i n the a c t i o n w i t h i n such o r i g i n a l j u r i s d i c t i o n t h a t they form 

p a r t of the same case or controversy." The Seventh C i r c u i t has 

noted t h a t th'S s e c t i o n "authorizes supplemental j u r i s d i c t i o n 

coextensive w i t h the 'case or controversy' requirement of A r t i c l 

I I I . " p^^Pr v. F i r = r n^^r^""^ -^f Chicago. I n c . . 72 F.3d 1294, 129 

(7th C i r . 1995) • "A loose f a c t u a l connection between the claims 

i s g e n e r a l l y s u f f i c i e n t " tc support supplemental j u r i s d i c t i o n , 

fi^^o^^.^n V. .sween. 54 F.3d 4;3, 424 (7th C i r . 1995). I n t h i s 

case, WCL's claims seek t o recoup damages awarded t o BOC ui der 

the Award and both WCL's claims and the p a r t i e s ' FAA motions 

concern BOC's r i g h t t o c o l l e c t intermediate switching charges 

from WCL. The p a r t i e s ' FAA motions are i n t e r t w i n e d w i t h WCL's 

claims. On these bases, the exercise of supplemental 

j u r i s d . ; c t i o n over the p a r t i e s ' FAA motions i s proper. 

e 
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The scope cf review of a commercial a r b i t r a t i o n aware? i s 

"grudgingly narrow," E l i e r Mfg.. Inc. v. Kowir. Developmenf r ^ - f . 

14 F.3d 1250, 1253 (7th Cir. 1994), and " e x c r u c i a t i n g l y l i m i t e d . " 

L t h \ ' l C^rP. V. United Steelwor.kers of America. 768 F.2d 180, 183 

(7th C i r . 1985). Sections 10 and 11 of the Federal A r b i t r a t i o n 

Act set f o r t h the grounds upon which an a r b i t r a t i o n award may be 

modified or vacated." 9 U.S.C. §§ 10, 11. I n a d d i t i o n , an 

award may be set aside i f the a r b i t r a t o r d e l i b e r a t e l y disregards 

what the a r b i t r a t o r knows to be the law i n a r r i v i n g at the 

decision. £Iier M£g. Inc., 14 F.3d at 1254. "Factual or lega l 

e r r o r s by a r b i t r a t o r s -- even c l e a r or gross e r r o r s — do not 

authorize c o u r t s t o annul awards. . . . [ I ] n s u f f i c i e n c y of the 

evidence i s not a ground f o r s e t t i n g aside an a r b i t r a t i o n award 

under the FAA." f l e x i b l e Mfg. Systems Ptv. Ltd. v. Super 

'Section 10(a) of the FAA provides: 

I n any of the f o l l o w i n g cases the United States 
c o u r t i n and f o r tne d i s t r i c t wherein the award 
was made may make an ordei: v a c a t i n g the award 
upon the a p p l i c a t i o n of any p a r t y t o the 
a r b i t r a t i o n - -
(1) Where the award was procured by c o r r u p t i o n , 
f r a u d , or undue means. 
(2) Where there was evident p a r t i a l i t y or 
c o r r u p t i o n i n the a r b i t r a t o r s , or e i t h e r of them. 
(3) Where the a r b i t r a t o r s were g u i l t y of 
misconduct i n r e f u s i n g t o postpone the hearing, 
upon s u f f i c i e n t cause shown, or i n r e f u s i n g t o 
hear evidence p e r t i n e n t and m a t e r i a l t o the 
controversy; or of any other misbehavior by 
which the r i g h t s of any p a r t y have been 
p r e j u d i c e d . 
4) Where the a r b i t r a t o r s exceeded t h e i r powers, 
or so i m p e r f e c t l y executed them t h a t a mutual, 
f i n a l , and d e f i n i t e award upon the subject matter 
submitted was not made. 
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Frsd'aCtS Ccrg • , se F.3d 96, 100 (7th Cir. 1996) (quoting Gmcis-; 

I n t e r n a t i c n a l . Inc. v. Borr.et. 58 F.3d. 328, 3 3 3 (7th Cir. 

1995)). Courts may not vacate awards even i f convinced t h a t the 

a r b i t r a t o r ' s i n t e r p r e t a t i o n of contract was not only wrong, but 

p l a i n l y wrong. Chicago Typographical Union No. 16 v. Chicggg 

Sun-Times, Inc.. 935 F.2d 1501, 1504 (7th C i r . 1991). 

WCL asserts t h a t a number of er r o r s by the Panel j u s t i f y 

v a c a t i n g or modifying the Award. WCL also asserts t h a t the 

reasons set f c r t h m i t s motion t c vacate or modify the Award 

provide a basis f o r d e n i a l of confirmation of the Award. WCL 

contends t h a t ( i ) the Panel acted improperly m " a r b i t r a r i l y 

d i s r e g a r d i n g " the testimony cf Thomas Schmidt; ( i i ) the Panel 

'manifestly disregarded I l l i n o i s law" as t o BOC's implied duty of 

good f a i t h ; ( l i i ) the Panel d i d not apply unambiguous language of 

the Interchange Agreement; and ( i v ) charges f o r cars handled 

under other agreements befween the p a r t i e s should have been 

£;-;cluded from the Award. 

The Panel's i n t e r p r e t a t i o n of paiagraoh 2 ( a ) ( i ) of the 

Interchange Agreement i s c e n t r a l t o WCL's motion vacate the 

Award. Paragraph 2(a)(1) s t a t e s as f o l l o w s : 

Cars destined t o or routed v i a BOCT 
p o i n t s and former BiO and C&O poin t s s h a l l be 
d e l i v e r e d i n interchange d i r e c t t o BOCT on Barr 
Yard t r a c k s designated from time t o time by 
BOCT's Barr Yard operating o f f i c e r i n charge. 
Standard BOCT intermediate switch charges s h a l l 
apply on such cars, routed v i a or destined t o 
former B&O and C&O p o i n t s , provided however, t h a t 
s a i d charges w i l l be waived should WCL pre-block 
c e r t a i n of such cars m accordance w i t h b l o cking 
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schedules of BOCT as may be released cr revised 
from time t o time. 

I n i t s w r i t t e n d e c i s i o n , the Panel i n t e r p r e t e d paragraph 2(a)(1) 

t o r e q u i r e WCL t o pa> switchinq charges on a l l cars unless BOC 

issued b l o c k i n g schedules and wcL blocked cars i n accordance wi t h 

those schedules. "Blocking" i s the o r g a n i z a t i o n of cars i n a 

t r a i n by some c h a r a c t e r i s t i c of the cars. Blocking tends t o 

reduce the amount of switching and c l a s s i f i c a t i o n wor)< t h a t a 

r e c e i v i n g c a r r i e r must perform once i t receives the cars. Most 

commonly, cars are blocked when they are grouped together by 

t h e i r d e s t i n a t i o n . A blocking schedule i n s t r u c t s a d e l i v e r i n g 

c a r r i e r how t o block the cars t o be d e l i v e r e d . The Panel found 

t h a t BOC never issued blocking schedules and, as a r e s u l t , WCL 

was r e q u i r e d t o pay a l l intermediate s w i t c h i n g charges. 

A. Schmidt'3 Testimgnv 

WCL contends t h a t the Award should be vacated because the 

Panel exceeded i t s powers by a r b i t r a r i l y d i s r e g a r d i n g the 

undisputed testimony of Thomas Schmidt, the p r i n c i p a l n e g o t i a t o r 

of the Interchange Agreement f o r BOC, i n i n t e r p r e t i n g paragraph 

2(a)(1) of the Interchange Agreement. At the a r b i t r a t i o n 

hearing, WCL argued t h a t paragraph 2(a)(1) released WCL from any 

o b l i g a t i o n t o pay inter'mediate s w i t c h i n g charges unless BOC 

issued b l o c k i n g schedules and wcL f a i l e d t o block the cars i n 

accordance w i t h those schedules. The Panel received e x t r i n s i c or 

pa r o l evidence, wcL argues, because i t concluded t h a t paragraph 

2 ( a ) ( i ) was ambiguous. However, the Panel s t a t e d no such f i n d i n g 
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or conclusion, and the Panel's ccnsideracicn cf par o l evidence 

•was not the equivalent of a f i n d i n g of ambiguity. S££ Ho.T.e Ir.s. 

Co. v. Chicago and Northwestern Transp. Co.. 56 F.3d 763, 768 

(7th C i r . 1995) (":i;n determining whether an ambigui'.y e x i s t s 

. . . the t r i a l court may consider parol and e x t r i n s i c 

evidence."). The par o l evidence r u l e i s not a r u l e of evidence, 

but a r u l e of substantive c o n t r a c t law. Lana of L i n c o l n Savings 

and Loan v. Michigan Ave. Nat. Bank of Chicago. 103 111. App. 3d 

1095, 432 N.E.2d 378, 383 (3d D i s t . 1982). The par o l evidence 

r u l e was .nt r e f e r r e d t o by the Panel. Rather, the Panel 

considered p a r o l or e x t r i n s i c evidence because the co n t r a c t was 

not contained "m one f u l l y i n t e g r a t e d w r i t i n g . " 

Tne Panel found paragraph 2 ( a ) ( i ) t o be cle a r m 

providmg BOC the option but not a duty t o issue blocking 

sche:''ilei5. The p l a i n meanmg of tl i e paragraph was not overcome 

by contrary testimony by Burkhardt because of what the Panel 

found t o be h i s i n c o n s i s t e n t e d i t i n g of the paragraph a f t e r a 

telephone conversation w i t h a CSX r e p r e s e n t a t i v e -- a 

conversation the CSX r e p r e s e n t a t i v e d i d not r e c a l l — agreeing 

With Burkhardt's i n t e r p r e t a t i o n t h a t i s s u i n g b l o c k i n g schedules 

was r e q u i r e d . On t h i s record the Panel's f i n d i n g and conclusion 

i s c e r t a i n l y p o s s ible and supported by evidence. 

WCL's argument does not provide a basis upon which t o 

vacate the Award. WCL merely asserts t h a t i t s i n t e r p r e t a t i o n of 

the Interchange Agreement should be s u b s t i t u t e d f o r the 

i n t e r p r e t a t i o n g.ven t o the p r o v i s i o n by the Panel. The " t e s t 
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f o r v a c a t i n g an award under Section 10(a)(4) of the FAA i s 

whether the a r b i t r a t o r exceeded the powers delegated t o him by 

the p a r t i e s . " F l l e r Mfg. . Inc. . 14 F.3d at 1257. The Panel d i d 

not exceed i t s powers m i n t e r p r e t i n g paragraph 2(a)(1) because 

the a r b i t r a t i o n clause i n the Interchange Agreement delegated 

a u t h o r i t y t o the Panel t o resolve disputes a r i s i n g from the 

Interchange Agr«>ement. Thus, the Panel was w i t h i n i t s a u t h o r i t y 

when i t i n t e r p r e t e d the p r o v i s i o n . 

Even i f WCL i s c o r r e c t and the testimony of Schmidt or 

Burkhardt supports WCL's i n t e r p r e t a t i o n , the Panel's decision 

would not be overturned on t h i s basis because the f a c t t h a t 

a r b i t r a t o r s r e j e c t a v a l i d , or even a d i s p o s i t i v e l e g a l defense, 

does not provide grounds f o r vacating an award unless the 

a r b i t r a t o r s d e l i b e r a t e l y disregarded known law. F l e x i & l e I l ^ q . 

Systems Pty.. Ltd., 86 F.3d at 100. Indeed, r e v i s i t i n g the 

evidence o*̂  the a r b i t r a t i o n hearing would be -onductmg the type 

of "searching review" of the Panel decision t h a t the Seventh 

C i r c u i t has cautioned would transform a r b i t r a t i o n from "a 

commercially u s e f u l a l t e r n a t i v e method of disp u t e r e s o l u t i o n i n t o 

a burdensome a d d i t i o n a l step on the march through the court 

system." I d . 

B. BOC9 Implied Dutv of Good Faith and Fa i r Dealing 

WCL next argues t h a t the Award should be vacated because 

the Panel " m a n i f e s t l y disregarded the law" i n determining t h a t 

the duty of good f a i t h d i d not apply t o BOC's d i s c r e t i o n i n 

is s u i n g b l o c k i n g schedules. To vacate an a r b i t r a t i o n award f o r 
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mani^'est di s r e g a r d of the law, "there must be so-ethmg beyond 

and d i f f e r e n t frcm mere e r r o r m law cr f a i l u r e on the p a r t cf 

the a r b i t r a t o r s t o understand or apply the law." Health Services 

Mgr.t. Corp. V. Hughes. 975 F.2d 1253, 1267 (7th Cir. 1992). WCL 

contends t h a t under I l l i n o i s law, BOC had an implied uty of good 

f a i t h i n deciding whether t o issue b l o c k i n g i n s t r u c t i o n s or 

simply c o l l e c t i n termediate s w i t c h i n g charges because t h i s 

decision "wes contingent upon a c o n d i t i o n t h a t was w i t h i n [BOC's] 

c o n t r o l . " WCL asser t s t h a t the Award must be vacated because the 

Panel d e l i b e r a t e l y disregarded the law by r e f u s i n g to impose a 

duty of good f a i t h w i t h respect t o BOC's conduct and f i n d a 

breach of t h i s duty. 

The w r i t t e n d e c i s i o n of the Panel, however, demonstrates 

tha t the Panel d i d not " d e l i b e r a t e l y d i s r e g a r d " the a p p l i c a t i o n 

of the implied duty of good f a i t h and f a i r dealmg t o BOC's 

conduct. Rather, the Panel considered the argument t h a t a duty 

of good f a i t h and f a i r dealing applied t o BOC's conduct, and 

reasoned t h a t " [ p ] a r t of the answer appears t o be t h a t the 

implied covenant of good f a i t h and f a i r d e a l i n g i s d i f f i c u l t to 

apply t o a case where both p a r t i e s expressly retained d i s c r e t i o n 

as t o whether performance would oc ur" — i . e . , even i f BOC 

issued b l o c k i n g i n s t r u c t i o n s , WCL had d i s c r e t i o n as t o whether "..o 

perform the b l o c k i n g service or pay intermediate switching 

charges. Nevertheless, the Panel proceeded t o apply the duty of 

good f a i t h t o BOC's de c i s i o n not t o issue blocking schedule?,. 

The Panel found t h a t "a dec i s i o n t o c o l l e c t intermediate c.-itch 

- 28 -

28 



charges r i t h e r than issue blocking i n s t r u c t i o n s does not r i s e t o 

the l e v e l of bad f a i t h performance of the agreement." The Panel 

also found t h a t the underlying reason f o r g r a n t i n g BOC d i s c r e t i o n 

i n t h i s regard was t o allow BOC t o determine i f s u f f i c i e n t 

b e n e f i t s would be obtained from issuing b l o c k i n g i n s t r u c t i o n s . 

Thus, WCL IS incorre ...n s t a t i n g t h a t the Panel refused t o apply 

an i m p l i e d duty of good f a i t h t o BOC's conduct. Instead, the 

Panel expressly applied the duty of good f a i t h t o BOC's decision 

not t o issue bloOcmg i n s t r u c t i o n s and determined t h a t BOC d i d 

not act (or refuse t o act) i n bad f a i t h . 

C. Per car Rate of SlOS 

WCL seeks t o modify the Award by r e c a l c u l a t i n g damages 

on the basis of the switching charge rates m e f f e c t a t the time 

the Interchange Agreement was entered i n t o by the p a r t i e s -- $75 

per loaded car and $38 per empty car. I n c a l c u l a t i n g dam.ages t o 

De assessed agamst WCL, the Panel u t i l i z e d a sw i t c h i n g charge of 

$105 per car because e f f e c t i v e May 1, 1988, BOC had increased i t s 

s w i t c h i n g charges as a r e s u l t of CSX's d e c i s i o n t o con s o l i d a t e 

a l l interchange operations at Barr Yard. WCL contends t h a t BOC 

was p r o h i b i t e d from r a i s i n g i t s rates because paragraph 8 of the 

Interchange Agreement provided as f o l l o w s : 

[T]he terms and pr o v i s i o n s of t h i s 
Agreement may req u i r e axtensive m o d i f i c a t i o n 
[ i n the event BOC and CSX re-ai'range t h e i r 
interchanges at Chicagc], and WCL agrees t o be 
bound by such arrangem.ents . . . provided such 
r e v i s e d arrangement does not increase WCL's 
costs or unreasonably delav user's t r a f f i c , 
(emphasis added). 
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contends that the Panel should not have used the higher rate in 

computing damages because the intermediate switching charge f e l l 

within the d e f i n i t i o n of "costs," as defined by the Interchange 

Agreement. Therefore, WCL argues, switching rates could not be 

increased during the term of the Interchange Agreement. In using 

the higher rate, WCL asserts that the Panel exceeded t h e i r powers 

by disregarding an "unambiguous" term of the Interchange 

Agreement. 

Courts have held that "where the award disregards and 

i r r a t i o n a l l y contradicts the express terms of a contract," the 

ar b i t r a t o r s have exceeded t h e i r powers. F i r s t Commercial 

Fm.ancial Group. Inc. v. Baghdoian. 812 F. Supp. 837, 839 (N.D. 

111. 1993). The test f or t h i s inquiry i s whether the Panel 

interpreted the contract. Dreis & Krump Mfg. Co. v. 

Tnte'-natisnal Ass'n of Machinists and Aerospace Workers Dist. 

No. 8• 802 F.2d 247, 253 (7th Cir. 1986;. As long as the Panel 

interpreted the agreement in making i t s award, the award must be 

affirmed, even i f the agreement was erroneously interpreted. 

H,\ ] V. Norfolk and Western Ry. Co.. 814 F.2d 1192, 1195 (7th 

Cir. 1987). Only i f the Panel ignored, rather than 

misinterpreted, the agreement has the Panel exceeded i t s powers 

under 9 U.S.C. § 10(d). Chicago and Northwestern Transp. Co. v. 

U n i t e d Transp. Union. 905 F.2d 171, 173 ( 7 t h C i r . 1990). 

The written decision of the Panel refutes WCL's argument 

that the Panel "ignored" paragraph 8 of the Interchange 
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Agreement. Instead, the Panel s p e c i f i c a l l y i n t e r p r e t e d the term 

"costs" and addressed WCL's argument t h a t intermediate s-witchmg 

charges could not be increased as a r e s u l t of t h i s p r o v i s i o n : 

Based on t.he language selected by Mr. 
Burkhardt, which r e f e r s t o "cost" and "-jser," 
Section 8 appears to p e r t a i n t o the types of 
operating costs associated w i t h another agreement 
between the p a r t i e s concerning trackage r i g h t s . 
I f the p a r t i e s had intended t o place a l i m i t on 
interm.ediate switch charges, which are not 
otherwise r e f e r r e d t o as "costs," they would have 
s p e c i f i c a l l y r e f e r r e d t o those charges as they 
d i d m Section 2. 

The record demonstrates t h a t the meaning of the term "costs" -was 

f u l l y addressed and argued i n the post-hearing b r i e f s . The Panel 

then i n t e r p r e t e d "costs" to exclude interm.ediate s w i t c h i n g 

charges. wcL merely contends t h a t the term "costs" should have 

been i n t e r p r e t e d more expansively by the Panel. Thus. WCL's 

argument must f a i l . * ' 

D. Damages C a l c u l a t i o n 

WCL next argues t h a t the Panel erroneously included 

$1,726,935 i n intermediate switching charges and $244,101 i n car 

h i r e r e c l a i m charges on cars covered under other c o n t r a c t s 

between the p a r t i e s . wcL asserts, and BOC concurs, t h a t no 

sw i t c h i n g charges could be inc u r r e d f o r cars handled under other 

c o n t r a c t s . The p a r t i e s , however, presented c o n f l i c t i n g 

c a l c u l a t i o n s of excludable charges at the a r b i t r a t i o n hearing. 

"The question of whether or not the $105 r a t e , which on the 
surface appears co be high, i s unreasonable i s s t i l l open f o r 
c o n s i d e r a t i o n before the Surface T r a n s p o r t a t i o n Board. 
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I n a d d i t i o n , the p a r t i e s d i d not aaree whether shipments covered 

under other c o n t r a c t s were excused from car h i r e r e c l a i m charges. 

Again, these arguments were f u l l y argued m b r i e f s submitted t o 

the Panel. The Panel decided t o accept BOC's c a l c u l a t i o n of 

charges excludable from the damage amount. The Award cannot be 

modified t o now accept WCL's c a l c u l a t i o n . Thus, WCL's motion to 

modify the Award w i l l be denied an'i the Award w i l l be confirmed 

i n the amount of $17,276,290.30. 

E. Comp',itBt.ion of Charofts and I n t e r e s t f o r Pericd 
/rom Sgpteiab«T 1, through Mav 31. 199$ 

WCL asserts t h a t judgment should not be entered on the 

intermediate s w i t c h i n g charges owed t o BOC f c r the p e r i o d from 

September 1, 1995 through May 31, 1996. I n the Award, the Panel 

determined t h a t BOC was e n t i t l e d t o recover intermediate 

switchmg charges on cars t h a t WCL had d e l i v e r e d t o Barr Yard f o r 

interchange t o CSX du r i n g t h i s p e r i c d . The Panel, however, did 

not reach a conclusion as t o the exact amount owed t o BOC. In 

connection w i t h i t s n o t i o n , BOC has submitted the a f f i d a v i t of 

A l l i s o n Brown, Assist?.nt C o n t r o l l e r - Revenue .leporting f o r CSX, 

i n support of i t s c a l c u l a t i o n t h a t switching charges and i n t e r e s t 

due f o r t h i s p e r i o d amount t o $2,702,536.90. CSX performs the 

b i l l i n g and c o l l e c t i o n s e r vices f o r BOC. 

WCL submitted the a f f i d a v i t of Michael A. Hohlman, WCL's 

D i r e c t o r of Revenue, Customer and Car Hire Accounting. Hohlman's 

a f f i d a v i t asserts t h a t Brown's a f f i d a v i t improperly includes 

s w i t c h i n g charges on cars t h a t were handled under c o n t r a c t s t h a t 
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preclude any switching charges. In additic^n, Konlman t e s t i f i e d 

t h a t Brown mi«:ciicuicted prejudgment i n t e r e s t on the s'witchmg 

charges. U..dcr Brown's c a l c u l a t i o n , i n t e r e s t on charges began 

accrumg a t the end of the month. WCL asserts t h a t m t ' i r e s t d i d 

not accrue u n t i l t h - .-;witching charges became due, on the 

twericieth day of f-e f o l l o w i n g month. I n l i g h t of these alleged 

e r r o r s i n Bro'wn' s a f f i d a v i t , WCL requests t h a t r e s o l u t i o n of 

these issues be remanded back t o the Panel. I n the a l t e r n a t i v e , 

WCL asks t h a t the Award be modified or corrected under Section 

11(c) of the FAA. 

?iOC agrees t h a t any contested charges should be resolved 

by the Panel, but arnres t h a t e\en under WCL's c a l c u l a t i o n 

$1,764,840.00 m cnarges and C-119,360.14 m i n t e r e s t are 

uncontested and should be added t o the Award. Since the Panel 

found t h a t wcL was l i a b l i i o r charges from September 1, 1995 

t h r o f ^ h Yriy 31, 1596 and WCL does not contest $1,884,200.14 of 

the charges, t h i s amount w i l l be added t o the A'ward. The 

determination as t o whether WCL must pay the contested p o r t i o n of 

these charges, $7 79,205.00, w i l l be remanded t o the Panel. 

I . Supplemental Judgment 

I n i t s motion t o confirm and enter judgment on the 

Award, BOC requests t h a t j u r i s d i c t i o ' be r e t a i n e d t o enter a 

supplemental judgment on the Award f o r ( i ) a l l a d d i t i o n a l charges 

incurred by WCL under the Interchange Agreement through Auc;ust 4, 

1996, the date the Interchange Agreement was terminated, and ( i i ) 

a l l a d d i t i o n a l i n t e r e s t accrued on amounts owed by wcL, u n t i l 
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paid m f u \ i . The determ.ination of the amount of t:-.ese charges 

i s most a p p r o p r i a t e l y made by the Panel, e s p e c i a l l y m view of 

the f a c t t h a t a determmation as t o which services were performed 

under other t r a n s p o r t a t i o n c o n t r a c t s w i l l be necessitated. 

Therefore, t h i s issue w i l l be remanded t o the Panel f o r a 

determination of these amounts. 

G. BOC's Motion to Conditionally Waive Part Pf Claim. 

BOC moves f o r lea<ye t o f i l e a supplemental damages 

a f f i d a v i t , simply issues and c o n d i t i o n a l l y waive p a r t of i t s 

claim. BOC o f f e r s tc c o n d i t i o n a l l y waive the disputed p o r t i o n of 

the s w i t c h i n g charges from September 1, 1995 through J u l y 31, 

1996 (Part IVE above) and a l l charges from August 1, 1996 through 

August 4, 1996 (Part IVF above). BOC con d i t i o n s i t s waiver on 

the c o n f i r m a t i o n nt the Award; i f the Award cannot be confirmed 

f o r reasons other than the c o n d i t i o n a l l y waived s w i t c h i n g 

charges, then BOC reserves the r i g h t t o claim these charges. WCL 

objects t o BOC's motion on the grounds t h a t BOC's supplemental 

damages a f f i d a v i t again miscalculates the i n t e r e s t due t o BOC, 

most notably by accruing i n t e r e s t at the end cf each s e r v i c e 

month, r a t h e r than accruing i n t e r e s t on the date the b i l l was 

sent t o WCL. I n view of the numerous and possibly m e r i t o r i o u s 

o b j e c t i o n s made by WCL t o the supplemental damages a f f i d a v i t , 

disputes s t i l l e x i s t t h a t should be resolved by the Panel, as set 

f o r t h i n Part IVE and Part IVF above. Presumably, BOC revokes 

i t s o f f e r t o waive a p o r t i o n of i t s c l a i m i n l i g h t of the remand 

to the Panel and BOC's motion w i l l be denied. 
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V. STAY or ENTRY OF JUDGMENT ON THE AWARD"̂  

WCL m.oves t o stay judgment on the A'ward i n tr.e event i t 

i s confirmed. Since several issues have been remanded to the 

Panel f o r c a l c u l a t i o n , judgmei:*- ^ i l l not yet be entered on the 

Award. Thus, WCL's motion i s premature and w i l l be denied 

w i t h o u t p r e j u d i c e . 

IT IS THEREFORE ORDERED t h a t : 

(1) The motion of Baltimore and Ohio Chicago Terminal 

R a i l r o a d Company and CSX Transportation, Inc. t o f i l e a surr e p l y 

t c Wisconsin C e n t r a l , Ltd.'s motion t o r e i n s t a t e i t s 

counterclaims ,'55-l] i s granted. 

(2) The Clerk of the Court i s d i r e c t e d t o enter a 

judgmeni: as follo'ws: 

{a.) The motion of Baltimore and Oh^o Chicago 
Term.inal Railroad Company and CSX Transportation, 
Inc. t o confirm and enter judgment on the 
a r b i t r a t i o n award [39-1,2] i s granted i n part and 
denied m p a r t . 

(b) Wisconsin Central, Ltd.'s motion t o vacate 
or modify the a r b i t r a t i o n award [41-1,2] i s denied. 

(c) Th<̂  a r b i t r a t i o n award i s confirmed i n the 
amo.mt of $19,160,490.44. 

(d) The de t e r m i n a t i o n as t o the contested 
S/79,205.00 i n s w i t c h i n g charges owed t o Baltim.ore 
and Ohio Chicago Terminal Railroad Company f o r the 
p e r i o d from September 1, 1995 through August 4, 

"wCL also T-equests t h a t consideration of BOC's motion t o 
con f i r m and enter judgment be stayed u n t i l a f t e r Count I of i t s 
amended counterclaim i s decided. Since leave t o f i l e Count I i s 
denied, no basis e x i s t s upon which t o stay consideration of BOC's 
motion. 
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1996 i s remanded to the arbitra'i.ion par.el. I n 
a d d i t i o n , the determination as t o the am.ount of 
i n t e r e s t owed t o Baltimore and Ohio Chicago 
Terminal Railroad Com.pany i s remanded t o the Panel. 

(e) J u r i s d i c t i o n w i l l be r e t a i n e d f o r the 
purpose of confirming and e n t e r i n g any supplemental 
amounts awarded by the a r b i t r a t i o n panel. 

( f ) Wisconsin Central, Ltd.'s mction f o r a 
stay of the judgment i s denied as moot a t the 
present time. 

(g) Wisconsin C e n t r a l , Ltd.'s motion t o 
r e i n s t a t e i t s counterclaims [37-1] i s granted i n 
part and denied m p a r t . Wisconsin C e n t r a l , Ltd.'s 
motion i s denied w i t h p r e j u d i c e as t o Counts I and 
IV and granted as t o Counts I I and I I I . 

(h) Counts I I and I I I of WCL's amended 
counterclaim are r e f e r r e d t o the Surface 
Transportativ. i Board. Counts I I and I I I are stayed 
pending consideration by the Surface T r a n s p o r t a t i o n 
Board. 

( i ) Baltimore and Ohio Chicago Terminal 
Railroad Company and CSX T r a n s p o r t a t i o n , Inc.'s 
mction t o f i l e supplemental dam.ages a f f i d a v i t , 
s i m p l i f y issues and c o n d i t i o n a l l y waive p a r t of i t s 
claim [58-1] IS denied. 

(3) The case i s dismissed from t h i s c o u r t ' s docket 

without p r e j u d i c e and w i t h leave t o t i m e l y move t o r e i n s t a t e t o 

confirm cr vacate any subsequent a r b i t r a t i o n order or order of 

the Surface T r a n s p o r t a t i o n Board. 

ENTER: / / 

UNITED STATES DISTRICT JUDGE 

DATED: JANUARY ^ j , 1 9 9 7 
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BEFO«i: THE 

FEDERAL HIGHW.A Y AD VaMSTRATION 

Ll the Matter of 

American Trucking Aasociatiooi, lnc 

and 

ATA lotermodaJ Confertnc*, 

Peaiioners. 

Peduon for Rulemaking 
49 C F R § 389 31 

DECISION 

The .^erican Tmcking Associations. In';. (ATA) aad thc .AT.A. IntennodaJ Conference 

hied a pennon for rulenuiong oc March 17 to ammd 49 C J J L Pans 390 and 396 of the FederaJ 

Motor Carrier Si»ftt]f Po-<ruia2ion5 (FMCSRj). 

Pennoners askxd th.; Fcceral Higtrdvay .̂ dnunistraaon (FHW.A) to require parues which 

tender intermodaJ equipment to motor carners tu ensure the roadworthiness of that equipment. 

The pennon pointed out that 

[t]he motor camer — or tnore preasely, the dnver - usualiy does not have the 
ability or opportunrty to rio a fuJl and adrquaae inspecnon of each piece of 
inierroodai ec iipraent to v-nsuie tiie equipment's roadworthiness or compliance 
with the FMCSRs when aiccphag iciennuodaJ equipment at a port or railhead. ... 
Tbe equipment is O'wried or irascri by thc railroad, stcaniafaip ime or other party 
tendenng/mtcrchangmfe 'It ;o the motor c-irner Ifa saiety defect in the equipment 
iS ru>t unmediaieiy obvioû  to the trucic dnver, he/she has neither ±c lime nor 
hdhties tc conducr i more- in-depth inspecnon. The standard interchange 
agrrmrm: adopfjd by most equipment providers, the Uniform IntermodaJ 
Interchange ar..: Faciiities Acceis Agreer.ent C^TIA"), specifically states that the 
"[pjrovider niakes no express nor unplier', warranty as to the fitness of the 
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equipment." ... Further, thc tv-picai equipmeai provider addendum to the UL\A 
[sic] rcî jires the driver to 'warrant that tJ-* equipment is "roadworthy." 

The petition argues that poor maintenance of mtermodal equipment is a serious safety 

problem and requests the FHft'.A lo make the ovner or operator of such equipment responsible 

for thc roadworthineas ofthe vehicles it tenders zo motor carriers. 

Motor carriers must be held responsible ibr the safety of their o'wn equipmem, but 

ntermodai transportation requires them to operate vehicles which they do not own and rareiy 

ccntrol until just before the highway movement ̂ iegir.s. I: can be difScuit, as petitioners contend, 

for motor carriers to comply with the requirements ofthe FMCSRs 'without uiong mtermodal 

equipment out of service for inspection, which could cause significant delay and disruption in the 

movemeni of containers or trailers 

I have therefore decided to grant the petiaon, with certain qualificaaons. Thc Ofiacs of 

.Motor Caniers is hereby directed to publish an advance notice of proposed ruJemaJcr̂ g, setting 

forth tiie arguments made by petitioners as well is t̂ eir proposed solution, azid requesting 

information on (1) the dimensions of the safety ana equirv- probicm, (2) the extent to which 

regulatory intervention couid reduce it, (5) the ooerauonaJ and economic implications fbr 

intermodalism of such miervenuon, (4) alternatives to regulation that might achieve similar 

results, (5) the costs and benefits of neguiatory and non-regulatory approaches to alleviating the 

problem, and (6) aay other manei s :t coni'ders r.;levaiiL I want to ensure that the FHWA 

L̂ nderstands all ofthe issues at stake before deoang w.hether to issue a notice of proposed 

ruicnuiQag. 
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The petition is granted, subject to the directions set forth above. 

Dated: Washington, D C 
August (9-1 . 1997 

Anthony R Kane 
Acting Deputy Administrator 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

UNION RAILROAD COMPANY, 

Plaintiff, 

-vs-

UNITED STEELWORKERS OF AMERICA •-
DISTRICT 10 and UNITED STEELWORKERS OF 
AMERICA -- LOCAL 3263, 

Defendants. 

Civil Action No. 96-2095 

AMBROSE, District Judge. 

O P I N I O N 
and 

O R D E R OF C O U R T 

Plaintiff Union Rai'road Ccmpany ("the Railroad"), which is located in 

Monroeville, Pennsylvania engages in interstate commerce as a "common carrier." 

Specifically, the Railroad opera-,:es a terminal switching railroad and connects and 

interchanges freight with other railroads. Transtar, inc. ("Transtar"), a transportation 

holding company, which is also located in Monroeville, owns all of the Railroad's 

stcck. 

Transtar acquired the stock after obtaining ICC authorization ("Control Order"), 

in 1988, to control the Railroad, B&LE (which operates an adjoining railroad in 
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Perinsylvania and Ohio), and five other raiircads. See Blackstone Caoita! Partners l .P.. 

et. al.--Exemption From 11 s r 10746 11321. And 11543. Finance Dkt. No. ?136-, 

(SuD-NG. 1), decision served December 23,1938 ( Control Order"). As required bv then 

- 49 U.S.C. §§ 11347 (now §11326), the ICC imposed its New York Dock employee 

protective conditions on its authorization of the transaction. See New York DockRy.. 

-- Control -- Brooklvn Eastern District Terminal. 350 I.C.C. 60, 84 (1979), affd. sub, nom., 

New York Dock Rv. v United States, b09 F.2d 83 (2d Cir. 1979).' 

Eight years later, in 1996, allegedly as part of the implementation of the 

overall control transaction authorized by the ICC in 1988, the Railroad and B&LE 

sought to coordinate certain clerical work for purposes of efficiencv and economy. 

Currentlv, each railroad mamtains an independentaccountmg department, although 

both are housed in the same location and report to the same managers. The clerical 

workers employed bv the Railroad are members of Defendants united Steelworkers 

of America C USWA), united Steelworkers of America • District 10 ( District 10"), and 

united Steelworkers of America - Local 3263 ("the Local") (hereinafter collectivelv 

referrea to as "the Union"). Those clerical workers employed by B&LE are members 

of the Transportation Communications international Union. 

The Railroad notified the Union of the proposed coordination in a letter dated 

September 3, 1995. The Railroad characterized the notice as one issued pursuant to 

Article 1, § 4 of New York Dock. The notice explained that B&LE would assume all of 

' AS stated by the Railroad, "Itlhe Ne •' York pock conditions provide generous 
compensatory benefits to employees who are adversely affected by a railroad merger or control 
transaction, including protecting an affected emplovee s wages for up to six years." (Docket NO. in, 
p.4). "The conditions also provide, in Article l, § n that the adjustments of workforces connected 
with the implementation of an authorized transaction are to be made pursuant to an agreem.ent, 
which IS either voluntarily negotiated or else imposed in aroitration under the expedited 
procedures set forth in § 4.- id. "A earner cannot put its proposed operational procedures into 
effect until such an implementing agreement is reached." 360 i.C.C. at 35." id 
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the accounting work for each entitv, and would increase the size of its workforce 

by nine positions. Nine positions at the Railroad would thereby be eliminated. 

The parties initially met to negotiate an appropriate implementing 

agreement. Negotiations ultimately proved unsuccessful, however, when the Union 

claimed that the proposed coordination of work could be accomplished only by 

resort to the procedures set forth in the Railway Labor Act, 45 U.S.C. § 151 et sea. 

("RLA"). "The RLA generallv governs the negotiation, enforcement, and modification 

of collective bargaining agreements between railroad carriers and rail labor unions." 

Railwav Labor Executives' Ass'n. v Southern Pacific Transp. Co.. 7 F.3d 902, 904 Oth 

Cir. 1993), cert, denied. 510 U.S. 1193 (1994). "Unlike the New York Dock conditions, 

the RLA provides that changes to an existing collective bargaining agreement may 

be arbitrated only with the mutual consent of both parties." southern Pacific. 7 F.3d 

at 9C4. 

Accordinglv, the Union indicated that it would treat the p-jilroad's September 

3rd "New York Dock" letter, as a notice of proposed changes under § 6 of the RLA. 

The union further explained that it would treat the negotiations to date as having 

occurred pursuant to the RLA, rather than pursuant to New York Dock. The Railroad 

responded by providing formal notice that it was invoking arbitration under New 

York Dock. Because the Union declined to aid in the selection of an arbitrator, the 

Railroad asked the National Mediation Board ("NMB") to appoint a neutral referee. 

On Octocer 29, 1995, the Union, in turn served the Raiiroad with a RLA § 6 

notice proposing numerous changes in the basic collective bargaining agreement 

("§ 6 Notice"). The Railroad responded tnat the § 6 Notice was premature under a 

moratorium clause in the CBA, which barred the service of § 6 Notices until March 
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1,1997.- Because all voluntary negotiations had ceased, the Union represented its 

willingness to resort to self-help.^ 

In an alleged effort to minimize the risk of a strike, and without prejudice to 

its conviction that the terms and conditions of the RLA were supplanted by those 

of New York Dock the Railroad requested mediation under the RLA. By letter dated 

November 5, 1996, the NMB advised that it had appointed a mediator. 

The Railroad subsequentlv commenced this action on November 18, 1995, 

seeking declaratorv and injunctive relief under the Declaratory Judgment Act, 28 

U.S.C. § 2201, and the RLA, 45 U.S.C. § 151. The complaint requests a det 'ition tnat 

the Union's October 9, 1995, § 5 notice is premature under the moratorium 

prevision and that self-help is unavailable. 

The union filed an Answer and Counterclaim. The Union contends that the 

provisions of the RLA concerning changes to the CBA govern, rather than those cf 

New York Dock. Accordingly, the Union reasons, compelled arbitration of the 

dispute would violate its rights under the RLA. 

Pending is the Union s Motion for Summary Judgmert (Docket No. 6), both 

with respect to the complaint and the Counterclaim. The Union asserts that its 

ability to refuse to arbitrate changes to the CBA under § 7 of the RLA overrides any 

^ The moratorium clause provides that "inieither party ... will serve the other party any 
section 161 notices under the (RLAI whatsoever to become effective prior to April 1,1997. Any 
notices served prior to March i, 1997, will be considered as being dated March l, 1997." Ss& Article 
XV of the CBA. 

^ under 6 6, after the termination of negotiations, either party may resort to self-help (for 
the union, a strike; for the Railroad, unilateral imposition of the proposed changes). 
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provisions which the ICC imposed in New York Dock.̂  Additionally, the Union seeks 

the dismissal of District 10 as a defendant, on the grounds that it is neither an 

"employer" or ' representative," as those terms are defined in the RLA. 

Also pending is the Railroad's Motion to Dismiss Counterclaim for Lack of 

Subject Matter Jurisdiction. (Docket No. 12). While the Railroad disputes the Union'f 

premise that the RLf\ governs, it also argues that this Court is without jurisdiction to 

determine whether the iCA and RU\ are in conflict. According to the Railroad, the 

Surface Transportation Board ("STB," formerly known as the "ICC"), has exclusive 

jurisdiction over matters raised in the Counterclaim. 

Since the filing of the pending Motions, the parties have completed 

arbitration under New York Dock. Arbitrator Helen M. Witt scheduled a heanng date 

for April 19, 1997 and received briefs on July 18,1997. In a decision dated October 

21,1997, A-bitrator Witt determined that the proposed coordination of clerical work 

was, in fact, a "transaction" which flowed from the Control Order issued by the ICC 

in 1988; that the passage of 8 years from the date of the ICC authorization did not 

invalidate the transaction for purposes of New York Dock: and that the transaction 

did not amount merely to a transfer of wealth from employees to employer. Finally, 

the arbitrator approved the Railroad's proposed Implementing Agreement, with 

some modifications. The Union has appealed Arbitrator Witt's decision to the STB. 

The parties have not, however, completed the mediation process commenced 

pursuant to the RIA. 

After careful consideration of the parties' briefs, and counsels' oral arguments. 

^ section 7 of the RLA provides that "itlhe failure or refusal of either party to submit a 
controversy to arbitration shali not be construed as a v/iolation of any legal obligation imposed 
upon sucn party by the term.s of this Act or otherwise." 45 U.S.C. § 157 First. 
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and for the reasons set forth below, I find that I am witl-.out jurisdiction to resolve 

the matters raised in ihe Counterclaim. Accordingly, the Railroad's Motion to 

Dismiss the Counterclaim for lack of jurisdiction is granted. I further find that the 

issues raised in the Complaint are moot. The union's Motion for Summary Judgment 

is thus granted in part and denied in part, it is granted insofar as it seeks the 

dismissal of the Complaint; it is denied insofar as it pertains to the Counterclaim. 

T̂ ê Union's arguments as to the propriety of naming District 10 as a party are moot. 

ANALYSIS 

I. The Complaint 

As stated above, the Railroad commenced this action in response to the 

service of the Union's § 6 Notice. The Railroad sought a declaration that the § 6 

Notice, which was served in October of 1996, was premature under a contractual 

moratorium clause precluding service of all § 6 Notices until March of 1997. 

Additionally, the Railroad alleged, the Union was not entitled to engage in self-help 

in connection with its § 6 Notice. 

The passage of time has rendered moot the issues raised in the Complaint. 

First, the moratorium clause provides that any § 6 Notice "served prior to March 1, 

1997, wiil be considered as being dated March 1, 1997." See Article XV bf the CBA. 

Accordingly, although thc Union's § 6 Notice was initially premature, it became 

timely as of March 1,1997. 

Further, during oral argument, thc parties agreed that neither the Union nor 

the Railroad could engage in self-help during the pendency of the mediation 

process. This agreement eliminates any need, on my part, to address the issue of 
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self-help.^ 

Accordingly, the Union's Motion for Summary Judgment is granted, insofar as 

it seeks the dismissal of the Complaint. I find that the Union's § 6 Notice is not 

premature and that, as both parties acknowledged during oral argument, the parties 

are precluded from engaging in self-help with respect to the § 6 Notice during the 

pendency of the mediation process. 

II. The Counterclaim^ 

The Union seeks a declaration that the provisions of the RLA governing 

changes to a collective bargaining agreement take precedence over the New York 

Dock arbitration procedures. The Union's concern lies, not vvith the protection of 

those employees being transferred to the B&LE, but with its own loss of 9 union 

positions: 

This Court, the Railroad counters, lacks subject matter jurisdiction over the 

Cour. tei claim. Reduced to its essence, the Rai'road urges, the Counterclaim 

challenges the Railroad's invocation of the New York Dock arbitration process. The 

Surface Transportation Board ("STB"), rather than this Court, the Railroad represents, 

has exclusive jurisdiction to determine whether New York Dock was properly 

1 note that the pai ues disagree as to whether the Complaint nrplicates matters raised in 
the Counterclaim; namely, the propnety of the invocation of the New YorK- Dock arbitration 
process. After caretui review, i do not believe that the compia.r.' involves any such issues. The 
Com.plaint does not seek a Declaration that re'ief unaer the RLA is unavailable, or that relief would 
oniv be available uncer i\)e'..' York Dock, such a contention wouid, necessarily, implicate the matters 
raised in the Counterclaim,. Rather, the Complaint seeks only a declaration that the § 6 Notice 
sen/ed under the RLA was premature. This issue can be resolved without resort to the New York 
Dock controversy. At any rate, my conclusion that i lack subject matter jurisdiction over the issue: 
raised in tne Counterclaim renders this dispute irre'evant. 

^ The Railroad sought dismissal of the Counterclaim, in part, on the grounds that it failed to 
present a ripe controversy. The Railroad reasoned that, until the New York Dock arbitrator 
rendered an award, and only if the award approved the proposed consolidation, the union would 
have no claim of violations of the RLA. Given that Arbitrator Witt has now entered a decision, and 
tnat such -Jdcisicn approves of the consolidation, the "ripeness" issue need not be addressed. 
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invoked. 

I agree with the Railroad's contentions. As to the characterization of the 

Counterclaim, it is vital to keep in mind that the Union filed its claim after the 

Rail! oad commenced the arbitration process under New York Dock. Accordingly, its 

clain- is properly characterized as one that "neither the Commission nor its arbitrator 

can lawfully issue an order that derogates the Union's rights under the RLA." united 

Transp. Umon v Norfolk & Western R. rn 822 F.2d 1114, 1121 (D.C. Cir. 1987), cert-

denied. 484 U.S. 1006 (1988). 

A review of the relevant case law persuades me that the propriety of the 

Railroad's invocation of the New York Dork process must be resolved by the STB, and 

by the Court of Appeals. I do not have jurisdiction over these matters, in reaching 

this decision, i find particularly persuasive, the Court of Appeals for the Ninth 

Circuit's decision in Railway Labor Executives Assoc. v. Southern Pacific Transp. 

Company, 7 F.30 902 (9th r.r. 1993), .cert, denied. 510 U.S. 1193 (1994). 

In Southern Pacific certain railroads souoht to coordinate work. Accordingly, 

they notified the unions of the proposed coorcination, and the parties met, but did 

not reach, an implementing agreement. "The principal stumbling block was a 

dispute over which set of procedures would govern the development of such an 

agreement." Southern Pacific. 7 F.3d at 904. Believing the coordination plan to be 

incident to the merger recently approved by the ICC, the railroads claimed that the 

changes should be implemented pursuant to New York Dock, under New York Dock, 

the railroads ccLMd unilaterally invoke arbitration if the parties failed to reach an 

agreement, id. 

The unions disagreed, "in their view, the maintenance coordination proposal 
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was not incident to the merger, could not be implemented without the 

modification of existing bargaining agreements and, therefore, would have to be 

implemented - if at all - under the procedures prescribed by the iRLAl." M. The 

"Unions maintained that arbitration of their dispute without their consent under 

INew York Dock] would violate their rights under the RLA." id. 

In response to the railroao's request for the appointment of a neutral 

arbitrator, the unions commenced suit, "seeking a declaration that they couiu not 

be compelled to arbitrate and that the RLA procedures, not the New York uock 

procedures, should apply." jd. The railroad moved to dismiss the suit for lack of 

subject matter jurisdiction. The district court granted the motion and the unions 

appealed. 

The Ninth Circuit court began its analysis by reviewing the Supreme Court's 

decision in Norfolk & Western Rv. v. American Train Dispatchers Ass'n.. 499 U.S. 117 

(1991) (holding that a carrier may be exempted by the ICA from its legal obligations 

under tlie RLA and collective bargaining agreements, if such obligations impede the 

carrying out of an ICC approved transaction). Acknowledging that the Dispatchers 

case did not resolve the discrete issue before it, the Ninth Circuit court nevertheless 

found that the holding "and its overall conception of the statutory scheme 

r =terminative Southern Pacfic. 7 F.3d at 906. The court explained that: 

Iflirst of all, Dispatchers reiterates the proposition that 
under the iCA, "the (iCCl has exclusive authority to 
examine, condition, and approve proposed mergers and 
consolidations of transportation carriers within its 
jurisdiction."... Second, Dispatchers makes clear that under 
section 11341(a), the ICC has the effective power of 
exempting parties to a raiiroad merger from any provision 
of the RLA, by approving that merger. ... It follows from 
these propositions that where a railroad which has been 
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s party to an ICC approved merger claims that certain 
proposed actions are incident to that meraer and exempt 
from RLA procedures under section 11341(a). the ICC has 
exclusive authority to resolve a challenge to these claims. 

id. (emphasis added). "IBlecause the ICC had exclusive authority to approve the ... 

merger and thereby exempt the Railroads from any pro adural or substantive law 

which might othervi/ise impede that merger," the court continued, "it should have 

exclusive authority to clarify the scope of its own appr.-val and the corresponding 

breadth of the section r,34i(a) exemption." id.. The court acknowledged that any 

order would be subject to appellate review in the circuit court of appeals. 

In addition to being consistent with tne holding in Dispatchers, the court 

further concluded that its decision comported with the objectives of § 11341(a). 

Section 11341(a) was designed to "promote economy and efficiencv in interstate 

transportation by (removing! the burdens of excessive expenditure." Dispatchers. 

499 U.S. at 132. Allcwing district courts jurisdiction tc entertain challenges such as 

that filed by the union, the Southern Pacific court predicted, "would invite a barrage 

of collateral challenges to the ICC's authority which would be likely to frustrate and 

delay the administration of mergers in a way that section 11341(a) wa? clearly meant 

to avoid." :30uthern Pacific. 7 F.3d at 906. 

The Southerr Pacific decision Is highly instructive. Here, as in Southern Pacific, 

the union claims chat a compelled arbitration pursuant to New Yo'k Dock would 

violate its rights under the RLA. Here, as in Sout lei n Pacific, the Union argues that 

district courts have jurisdiction to determine whether New York Dock provisions 

were properly invoked. And in Southern Pacific, under these substantially similar 

circumstances, the Ninth Circuit court unequivocally held that a district court does 

10 
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not have jurisdictior to resolve such a dispute. 

Additionally, i find the southern Pacific holding to be consistent with that 

announced in other decisions. See Brotherhood Rv. Carmen Div. of Transp Comm. 

int'l. union v. CSX Transp. inc.. 855 F.2d 745 (11th Cir 1988), cert, denied. 489 U.S. 1016 

(1989) (vacating an entry of summary judgment on the grounds that a district court 

was without subject matter jurisdiction to address the contention that compulsory 

arbitration under New York Dock violated a union's rights under the RLA); and CSX 

Transportation inc. v. United Transportation union. 86 F.3d 346 (4th Cir. 1995) 

(subsuming rights granted under the Norris-LaCuardia Act, to the compulsory 

arbitration process announced in New York Dock). 

The Union s attempts tf. distinguish southern Pacific are unavailing. The Union 

argues that the parties in Southern Pacific, were, unlike the Railroad and union here, 

signatories to the Vv/ashington Job Protection Agreement ("WJPA").' According to the 

union, this factual distinction is vital. Signatories to the WJPA, the union explains, 

contractually bargained away their RLA right to refuse to arbitrate under New York 

Dock. 

I do not, however, find the Union's protestations to be convincing. First, I 

have no record evidence that the parties in southern Pacific were even -signatories 

to the WJPA. indeed, the Ninth Circuit court makes no reference to the WJPA in its 

opinion, certainly if the WJPA had more than historical value to the snnthern Pacific 

court s decision the factual summary would mention the agreement. Absent 

explicit limitations of tr.e holding set forth in rhe text of Southern Pacific. I will not 

The WJPA v;as signed in 1935 by a number of rail carritrs and unions, and was designed to 
permit the • ..Tiers to coordinate their work. For a more detaile>l history of the WJPA, s£e QRT V 
Chicago & Nortn western Rv.. 352 U.S. 330, 337-38 (1950). 

11 
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constrain the impact of the decision based upon a factual circum? :ance represented 

to me during oral argument in this case. 

Additionally, I agree with tne Railroad that the relevance of the WJPA is 

minimal in this case. Tne Railroad's rights are statutory in nature, and owe nothing 

to the WJPA. Significantly, the Union has not identified any cases finding dispositive 

the fact that the parties were, or were not, signatories to the WJPA. 

I similarly find unper-^uasive, the Union's attempts to distinguish the Southern 

Pacific case based upon the distinctions between an ICC "approved" transaction, and 

an ICC "exempted' transaction. Admittedly, the southern Pacific case involved an 

"approved" transaction, while this case involves an "exemption." Yet the Southern 

Pacific opinion is devoid of any indication that its holding was limited to these 

factual circumstances. Nor has the Union identified any cases holding such a 

distinction to be critical. 

The Union urges that the factual circumstances in this case are more akin to 

those in Seaboard Air Line R.R. v. Daniel. 333 U.S. 118 (1948) than to those in Southern 

Pacific. In Seaboard, the Supreme Court ruled that a district court liad jurisdiction 

to e.-'ter an injunction prohibiting the State of South Carolina from prosecuting a 

railroad for violation of state laws, when the ICC had permitted the r-ailroads to 

engage in the exact conduct prohibited by the state statutes. The Union interprets 

the Sfiaboard decision as giving district courts jurisdiction anytime that a suit "brings 

into question r^r impact of an order of the ICC/STB on another la\>/...." (Docket No. 

7, p. 17). 

The Ninth Circuit court rejected a similar insistence, based upon the Seaboard 

decision, that "because (a) lawsuit seeks the protection of certain rights under the 

12 
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RLA and because the federal district court has jurisdiction over the interpretation 

and application of that statute, the district court should ha /̂e jurisdiction over this 

case." Southern Panfi- 7 F.3d at 908. The Southern Pacific court noted that "Igliven 

that the ICC could not have granted the injunctive relief that the railroad lin 

Seaboard] sought, a contrary conclusion would have left the railroad without a single 

jurisdiction to which it could have applied for relief." id. in contrast, the court 

reasoned, the unions in Southern Pacific were lot presented with this dilemma. 

"They .merely seek to establish that the ICC's merger approval order, by way of 

section 1131(a), does not exempt the Raiircads from implementing their 

maintenance consolidation proposal in accordance with the RLA." id. "This is relief," 

the court concluded, "which the ICC is clearly capaole of granting. 

I find t:ie Seaboard decision to be distinguishable from this case for the same 

reasons that the Ninth Circuit court did. Here, the Union wili not b° deprived of a 

venue in which to litigate the alleged violation of RLA rights. A circuit court, if rot 

the STB, will certainly be able to grant the requested relief. Indeed, the Union has 

appealeo the arbitrators decision. On appeal, the union again argues that 

application of New York Dock procedures violates its rights under the RLA. 

Accordingly, I -. ind the Union's reliance upon the Seaboard decision to bemisplaced. 

In summary, I find that, as did the Southern Pacific court, I lack the necessan/ 

subiect matter jurisdiction to resolve the issues presented in the Counterclaim. 

Accordingly, the Railroad's Motion to uismiss the Counterclaim is granted, and the 

Union s Motion for Summary Judgment, insofar as it pertains to the Counterclaim, 
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is denied.^ 

Dismissal of the Counterclaim is also appropriate given the present procedural 

status. As stated above, Arbitrator Witt has entered an award approving, with some 

qualifications, the proposed consolidation. Given the entry of the award, the 

C'VMnterclaim ŝ fairly characterized as an impermissible collateral attack. See United 

Transportation union v. Norfolk & Western Rv. 822 F.2c; 1114,1119-22 (D.C. Cir. 1987), 

cert, denied, 484 U.S. 1006 (1988); and Brotherhood Railwav Carmen v. CSX 

Transportation inr 855 F.2d 745, 748-49 (11th Cir. 1988), cert, denied. 489 U.S. 1016 

(1989). In so holding, I ack;iowledge that the Union asserted, during oral argument, 

that it questions whether the Railroad had the right to propose the consolidation, 

not iiQVA/ the consolidation is to be implemented. I do not, however, find this 

distinction to be meaningful. Certainly, the Union has not provided any citations to 

cases recognizing this distinction, much less finding such distinction to be of import. 

DATE FILED: NOVEMBER 25, 1997 

PLAINTIFFS COUNSEL: KIRKPATRICK & LOCKHART 
ATTN STEPHEN OLSON ESQ 
1^00 OLIVER BLDC 
PITTSBURGH PA 15222 

^ Given this disposition, I n ?ed not address any other issues raised t ' / the Railroad in favor 
of dismissal. 
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THE BALTIMORE AKD OHIO CHICAGO 
TERMINAL RAILROAD COHPANY, 

V . 

WISCONSIN CENTRAL LTD. 

WISCONSIN CENTRAL LTD. 

V. 

THE BALTIMORE AKD OHIO CHICAGO 
TERMINAL RAILROAD COMPANY, and 
CSX TRANSPORTATION, INC. 

In Arbitration Before: 

Sheldon Karon 
J. Michael Heamer 
Richard B. HasseIsan 

AWARD 

This award i s bein^ nade pursuant to the provisior.3 of 

the Arbitration Agreement between The Baltimore and Ohio Chicago 

Tenninal Railroad Company ("BOCT"), CSX Transportation, Inc. 

("CSXT"), and Wisconsin Central Ltd. ("WCL"). The agreeaent 

recites there is a dispute among -the parties as to w it aaount, 

i f any, wCL owes to BOCT for interaediate switching charges with 

respect to freight cars interchanged in Chicago, I l l i n o i s . This 

dispute and related issues, particularly t.̂ iose concerning charges 

for car-hire reclaim, have been s\ibaitted to the arbitrators for 

resolution. This decision addresses a l l issues presented by the 

parties, including the CounterclaiB, other than Interstate 

CoBaerce Act issues raised by WCL. 

Hearings were held October 24, 25, 26, 27, 30, 31, 

Noveaber 1. 2, 3, 6, 7 and 9, 1995, at which time the pcrties 

presented the testimony of a nuaber of witnesses and introduced 

exhibits. The hearings resulted in over 3000 pages of testimony 

and the introduction of aore than four hundred exhibits. In 
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comprehensive post-hearing briefs filed by the parties, together 

wi'th various supporting aaterials. Under the schedule 

established by the parties and modified froffi tiae to time by 

agreement, the decision of the arbitration panel m-jst be rendered 

on or before June 10, 1996, and a copy of the panel's decision 

served on each party. 

BOCT is one of three carriers that perfora interaediate 

and terminal switching services in the Chicago Switching 

Dlstric*. BOCT owns Barr Yard, which is a r a i l classification 

yard located within the District, at Riverdale, I l l i n o i s . 

Interaediate switching allows railroads whose ra i l s do not aeet 

end-to-end to exchange traffic via an intermediate carrier. 

Terminal switching allows line haul carriers to receive cars 

from, and have cars delivered to, industriet; located within the 

District. BOCT derives substantially a l l of i t s revenue from 

intermediate, and to a lesser degree, terminal, switching. 

DnliJce line haul ceirriers, BOCT receivts no share of the freight 

transportation fees paid by shippers or consignees. 

BOCT 18 a wholly-owned subsidiary of CSXT. CSXT i s a 

line haul carrier that primarily serves the eastern United 

States. I t i s a Virginia corporation, and derives substantially 

a l l of i t s revenue from freight transportation fee-. CSXT 

normally delivers westbound tratfic, and picks up certain 

eastbound tr a f f i c , at Chicago and St. Louis. CSXT's r a i l line 

terminates just outside of the District, at Pine Junction, 

- 2 -
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Indiana, where i t s tracks connect with those of BOCT and other 

railroads. CSXT owns no r a i l lines or c l a s s i f i c a t i o n yarda 

within the D i s t r i c t thot meet end-to-end with WCL's line o£ r a i l . 

WCL also I B a line haul carrier. I t serves parts of 

I l l i n o i s , Wisconsin, Michigan and Minnesota, and i s the lorgest 

"regional" railroad in the United States. 

WCL was created in 1987 as the result of the 

acquisition of approximately one thousand nine hundred eighty 

miles of track from the old Soo Line Railroad. As part of i t s 

preparation for commencing business, i t was necessary for WCL to 

arrange for the interchange of i t s eastbound t r a f f i c at Chicago. 

Since i t s railroad tracks were not physically contiguous with 

most of -che carriers with which i t did business, one of the 

solutions to t h i s problem was to contract with intermediate 

switching c a r r i e r s to deliver the cars of WCL to 'the line haul 

c a r r i e r s who would continue the eastbound journey. These 

intermediate c a m e r s similarly would deliver cars to WCL 

received froa eastern l i n e haul carriers whose cars were bound 

westward on WCL's line. In order to establish one such 

arrangement, Mr. Burkhardt wrote to CSXT in July, 1987. As a 

result of h i s correspondence and some c: ., jotions in person and 

by telephone with representatives of CSXT/BOCT, a draft 

interchange agreeaent was prepeured by John Booth of CSXT and 

submitted to E. A. Burkhardt of WCL, This draft, as revised by 

Mr. Burkharat, and Mr. Bvirkhardt's le t t e r to A. P. Fish of CSXT 

constitute the agreement betweerf" the parties. Nevertheless, the 

- 3 -
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panel has received and considered extrinsic evidence with respect 

to the proper interpretation of ita provisions. 

The principal dispute is a claim for breach of contract 

asserted by BOCT against wcL. BOCT charges WCL with breach of 

the interchange agreement as ths result of WCL'c failure to pay 

BOCT's standard intermediate switch charges, together with WCL's 

failu.-o to reimburse BOCT for amounts due as car hire reclaim. 

There i s no dispute that the contract between the parties 

consists of two documents. The f i r s t i s a draft interchange 

agreement dated September 18, 1987, one copy of which was 

introduced at the hearing as BOCT Exhibit No. 6A. The second 

document is a letter from E. A. Burkhardt, President of WCL, to 

A. P. Fish, Director of Transportation Contracts at CSX'x', dated 

October 9, 1987. A copy of that document was introduced as BOCT 

Exhibit No. 32. The paragraph of the agreement that is thc focus 

of the dispute among the parties is paragraph 2(a ) ( i ) . This 

paragraph is attached as Exhibit A. As stated earlier, thc 

agreement was originally prepared in draft form by Mr. Booth of 

CSXT who submitted i t to Mr. Burkhardt of WCL- Mr. Burkhardt 

reviewed the dra*t, a^dc handwritten changes, and then returned 

izlie draft to Mr. Booth. The paranriph set forth in Exhibit A 

contains the handwritten revisions of Mr. Burkhardt. 

CONTRACT INTraPRgTATION ISSUES 

WCL'S f i r s t defense to BOCT's claim for intaniwiiate 

switching charges is that the interchange agreement b«cween the 

- 4 -
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parties provides for direct '.erchange between CSXT and wcL at 

the Barr Yard. Ae a result, no intermediate switching charges 

arise since no intermediate switchiny haa talr.en place. WCL 

argues that the existence of a direct inx-ercnange i s established 

by the language of the co.ntract, i t s e l f , by the intent of the 

parties as reflected in the correspondence h twcon the p2U-ties 

and by thc fact that BOCT was merely a corporate shel l — a mere 

instrumentality or agent of CSXT, rather than a bona fide 

operating legal entity. 

The divect interchange argument i s no". supporteJ by the 

evidence. The language of the agreenent states clearly that the 

cars " s h a l l be delivered in interchange direct to BOCT." The 

tf-m i s used both with respect to the delivery of cars by WCi. tc 

BOCT and the receipt of cars by WCL from BOCT. Essentially 

identical lancpuage i s used to describe in'cerchange between WCL 

and Belt Railway, another intermediate switching carri e r . BOCT 

i s described in the "Whereas" clauses of the agreement as an 

intermediate switch c a r r i e r with respect to the receipt and 

delivery of cars in interchange fro;** and to connecting lines at 

Chicago (BOCT Exhibit No. 6A, at p. 2). There ia the a d d l f onal 

r e c i t a l that "WCL desires to conduct interchange with BOCT and 

via BOCT and, v i a rhe Belt Ra.lway Coapany of Chicago (BRC), 

interchange wi'th CSXT." The last r e c i t a l , as well as 

transportation contracts in^rroduced as exhibits by WCL, 

i l l u s t r a t e s that the partiea knew how to make a referenc* to an 

interchange with CSXT rather than BOCT when that was intended. 

- 5 -
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The presence of CSXT as a party to -the agreement is 

also urged in support of the direct interchange argument. I t 

appears clear that CSXT was named a party because of the fact 

that Sefiboard traffic was handled through the Belt Railway at the 

Clearing Yard where BOCT could not operate. Consequently, i t wss 

the obligation of CSXT under the agrsement among the ouners of 

the Belt Railway to pull ita traffic from Clearing Yard. The 

evidence was that the expense of this transfer aovement, whether 

through use of CSX'̂ 's own road crews or by using a BOCT tranisfer 

crew, was 'that of CSXT. As a consequence, CSXT was mad'? a party 

to the agreement to covrr 'the deliveries that wouid be nade by 

WCL of Seaboard traffic tiirough tf-.e Beit Cleiuring Yard. 

with respect to whether Mr. Burkhardt's early 

correspondence with CSXT can be construed as a request Tor a 

direct interchange, the evidence is insufficient to establish 

that BOCT/CSXT ever intended to honor such a request, assuming i t 

was made. 

WCL also argues that a dirf.ct interchange exists with 

CSXT because BOCT cannot be viewed as a legititnate corporate 

entity engaged in the business of an intermediate switching 

carrier. The fact that BOCT is a wholly owned subtidiary of CSXT 

and that memy f\inction»» are performed for BOCT by individuals vho 

are o.n the payroll of CSXT, does not convert BOCT into a sham 

corporation. In the present case, WCL i s attempting to apply the 

doctrine of "piercing tbe corporate v e i l " to a corporation with 

whom i t contracted viluntarily. 'Normally, the doctrine i s 

- 6 -
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applied ift those situations vhere a creditor is seeking to 

recover irom a debtor who, by reation nt the alleged existence of 

a corporate instrumentality, is atheap Lng to avoid payaent or 

perfcraance of i t s obligaticns. In t̂ he present case, the debtor 

is challenging the corporate legitimacy of the creditor with 

which i t voluntarily contracted as a basis for avoiding i t s 

contractual obligations. 

The use of the doctrine in this case i s inappropriate. 

BOCT does have a legitiaate corporate existence, regardlere of 

the nuaber of •'•unctions i t perfonas for iteelf, as distinguished 

froa those performed for i t by i t s coiiJorate parent. wcL does 

not allege or prove that any factors supporting corporate v e i l 

piercing are present in this case. WCL, for instance, does not 

allege that BOCT is undercapitalized, without assets, or operated 

solely to provide l i a b i l i t y protection. 

Moreover, the fact that CSXT had the capability, i f i t 

so 'iesired, to create a direct interchange by acquiring trackage 

rights over BOCT, i s r:ot dispositive of the issue. In this 

connection, the decision cited by BOCT/CSXT, Burlington Northern 

Railrood Conpany v. United States. 731 F2d 33, 40 (D.C. Cir. 

1984}, i s instructive and persuasive. In that cas-, the Court 

held that even ^ough the old BiO Railroad had the power to 

establish a direct interchange with the Burlington Northern using 

trackage rights over BOCT, i t had no obligation to do so. Thc 

Court found i t to be reasonable and proper for two non-contiguous 

railroads to interchange traffic through an interaediate 
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switching carrier rather than by direct connection, even though 

one of the railroads involved had coaplete ownership the 

interaediate carrier. 

The present case is not a situation where WCL was the 

target of scae imposed tar i f f charge. WCL entered inr.o a 

contractual arrangement with BOCT voluntarily. I t wou:d appear 

that, during Mr. Burkhardt's review of the draft agreeaent, he 

could have proposed changes to reaove the description of BOCT as 

an intermediate switc*> carrier and to limit i t s role in the 

agreement or to explain why the agreement requires payment of 

BOCT'c standard intermediate switch charges on cars for CSXT 

points i f the intent was to have a direct interchange with CSXT. 

The next major argument of WCL in opposition to BOCT's 

claim for payment of <ntc.«»uiate switching charges i s based upon 

the langu^^e of paragraph 2(a)(i) i t s e l f . The entire provision, 

contairing the handwritten revisions of Mr. Burkhardt, i s set 

forth in Exhibit A to this opinion. The revised wording of this 

provision expressly requires wcL to pay BOCT's interaediate 

awitch chtirges unless WCL actually blocks traffic for former B40 

and c*0 points in conformance with blocking acheduies. 

Nevertheless, the panel considered extrinsic evidence In 

interpreting this provision because the agreement between the 

parties i s not embodied in one fully integrated writing. The 

heart of WCL's position, with respact te the interpret:ation of 

this section, is the testimony of Mr. Burkhardt concerning a 

telephone conversation in early September with Mr. Schmidt, in 
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wnich .Mr. Schmidt told Mr. Burkhardt that, notwithstanding the 

language in the agreement, WCL did not have to pay BOCT's 

intermediate switch charges unless BOCT requested blocking and 

WCL failed to block. This testimony is totally uncorroocrated. 

Moreover, i t is difficult to accept in light of tht fact tl a t rfr. 

Burkhardt, himself, reviewed and made handwritten changes to the 

draft after the alleged con"«»r8ation "in accordance with [that] 

conversation." Burkhardt Tr., p. 1633. The testimony of 

Mr. Burkhardt, without aore, is insufficient to overcome the 

plain meaning of the contract provision, which, as revised, does 

not support WCL's claim. 

WCL also argues that BOCT was obligated to issue 

blocking schedules either under the plain meaning of the contract 

provision or by reason of an implied covenant of good fait-^i and 

fair dealing. WCL argues that its performance of blocking under 

the agreement was frustrated by BOCT's failure to isv.ue clocking 

schedules and, therefore, the obligation to pay interaediats 

switching charges was waived. 

Again, the fact that Mr. Burkhardt personally reviewed 

and revised the paragraph in issue aust be rrcognized. 

Mr Burkhardt deleted thc verb "may" and substituted the verb 

" w i l l " with respect to whether intermediate switch charges would 

be waived on preblocked cars. However, the verb "may" at the end 

of the paragraph dealing with BOCT's obligation to releaae 

blocking scheduled was left unchanged by Mr. Burkhardt. As BOCT 

points out, Mr. Burkhardt revised the draft to eliminate BOCT's 

63 



discret.lon to waive intermediate switch charges on blocked cars 

but did not make any revision that would eliminate BOCT's 

discretion to aak for blocking. 

The doctrine of fruFtrttion of purpose has fcrten 

recognized as a further extension of the doctrine of 

impossibility c>f performance. Leonard v. Autocar Sales 4 Service 

COj., 392 111. 182, 64 N.E.2d 477 (1946) cart, denied 327 U.S. 

8021 (1946). " I t rests on the view that, where from the nature 

of the contract and the surrounding circumstances, the parties, 

when enter "ing into the contract, must have known that i t couJd 

not be performed unless some particular condition or state of 

things would continue to exist, the parties must be deemed, when 

entering into the contract, to have made their bargain on the 

footing that soae particular condition or state of thimis would 

continue to exist." In that circumstance, " . . . 'the contract 

must be construed as subject to an implied condition that the 

parties shall be excused in case performance becomes iapcssible 

from such condition or state of things ceasing to exist." (f4 

N.E.2d at 480) 

In the present caet, the application of this doctrine 

in favor of WCL would be that i t s opportunity to perform blocking 

was frustrated by the failure of BOCT to issue blocking 

instructions and that this constituted a change in conditions 

which excused WCL from i t s obligation to pay intermediate 

switching charges. However, the application of this doctrine has 

an important qualification to i t ; namely, i f the event which 
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caused the iiLj o s s i b i l i t y Eight have been a.-.ticipated or guarded 

against in the contract, the parties are htld to any unqualified 

undertakan.j set fcrth m the contract. (64 N.E. 2d at 480) See 

also. Mouhelis V. Thomas. 419 .H.L.2d 956, 959 find Dist. 1951) 

(rtfuamg to apply doctrine where parties provided for condition 

of financing in the contract, demonstrating anticipation of 

problem); and No. I l l i n o i s Gas Co. v. Energv Co-op.. Inc., 

461 N..?:.2d 1049, 1059 (3rd Dist. 1984) (refusing to apply 

doctrine to dispute over contract fcr naphtha supply where event: 

complained of were foreseeable and where price fluctuations did 

not make performance worthless). 

In the present case, Mr. Burkhardt had the opportunity 

to eliminate any discretion on the part of BOCT as to whether 

blocking schedules would be released. The f a i l u r e of BOCT to 

release blocking schedules i s a condition that could h ve been 

anticipated or guarded against m the contract. There could have 

been language added with respect to what rights, i f any, WCL 

would have iZ BOCT fa i l e d to issue blocking instructions, thereby 

depriving WCL of the opportunity to obtain B> waiver of 

intermtdiate switching charges. I t appears that WCL's response 

to t h i s position i s that Mr. Burkhardt was assured, in a 

telephone conversation wi'th Mr. Schmidt, that no intermediate 

switch charges were payable unless blocking instructions were 

issued and WCL failed to block. As indicated e a r l i e r , the 

evidence i s insufficient to support th i s interpretation of the 

agreement betwten the parties and to overcome the plain language 

- l i 

es 



of the contract provision imposing intermediate switch charges. 

I f anything, this second conversation with Mr. Schmidt 

estatiishes WCL's awareness cf the potential problem. Mr. 

BurJchardt's failure to change tho contract language under those 

circv.mstances precludes wcL from relying on the doctrine of 

impossibility and iindersrores '-.je questions about the 

conversation. 

WCL also argues that the failure of EOCT to issue 

blocking schedules was a breach of i t s common iat- duty to perform 

;itB contractual obligations in good faith. Assuming that fairly 

early in the operation of WCL, there were a sufficient numher of 

CJUTB being brought tc Barr Yard by WCL to justify blockina. was a 

decision on t.he part of BOCT to collect the intemediate switch 

zharqe rather than Issue blocking instructions to WCL an act of 

bad faith on the part of BOCT? Part of the answer appears to be 

that the implied covenant of good faith and fair dealing is 

di f f i c u l t to apply to a case where both parties expressly 

retained discretion as to whether performance would occur. In 

the present case, BOCT retained disCi etion as to whether i t would 

issue blocking instructions or collect the intemediate switch 

charge. WCL retained discretion as to whether i t would perfora 

pre-blocking i f blockinc. acheduies were issued or would pay the 

intermediate switch charges. In any event, the negotiations, as 

described at the hearings and in the docximentary evidence, do not 

support the argument that SOCT was required to issue blocking 

instructions so as to relieve WCX from paying intermediate switch 
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charges. The testimony established, in the f i r s t i^^stance, that 

BOCT and CSXT had to determine i f sufficient benefits were to be 

obtained from issuing blocking instructions There was no 

persuasive evidence that anyone at BOCT or CSXT made such a 

determination at least ur.cil 1995. Mr. Schmidt t e s t i f i e d tnat, 

before WCL ever opereted any trains, he expected that blocking 

would be requested based on operatio.is of i t s predecessor, but he 

never studied WCL's t r a f f i c and the decision whether to request 

blocking rested with others. Further, a decision to coll e c t the 

intermediate switch charges rather than issue blocking 

instructions does not ri s e to the level of bad faith performance 

of the agreeaent. Basec on the contract provision i t s e l f , i t 

does .not appear that proof of the existence of legitimate 

blocking opportunities imposed an obligation on BOCT under the 

good f i l t h performance doctrine to issue blocking instructions. 

Finally, some evidence was introduced and some 

a.-guments were made with respect to whether blocking, in fact, 

occurred, either with or without instructions. The only credible 

evidence on this issue relates to WCL's placement of I l l i n o i s 

Central cars on the front end of WCL trains during an early 

period of the relationship bstween BOCT and WCL. This evidence 

was inauftxcient to establish that blocking instructions had been 

issued and that, as a result, WCL was relieved of the payaent of 

intei-mediate switt^h charges. Moreover, as revised by Mr. 

Burkhardt, the waiver of interaediate switch charges does not 

apply to the I l l i n o i s Central cars. 
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WCL's argument that i t would not have entered into, or 

received consideration under, the contract unless i t had the 

ability to avoid paying intermediate switch charges is 

contradicted by the fact 'that, at about the same time as i t 

negotiated this contract, i t entered into similar agreements with 

Belt Railway and Indiana Harbor Belt, v'nder those agreements, 

WCL did not have the ability to avoid paying intermediate awitch 

charges. WCL received benefits from a l l three agreements such as 

preparation of its trains, locomotive storage, crew calling and 

the ability to avoid operating a large freight yard in the 

Chicago area. 

Several other argiuaents have been made by WCL in 

support of it s defenses to the claim of BOCT for intermediate 

switch -:harge6 and in the Counterclaim. No attempt .as been made 

m this opinion to address each f those arguments, each of 'hich 

depends on arguments already addressed, or like WCL's estoppel 

and fraudulent perfomance claims, were abandoned. All of them 

are insufficient to preclude a recovery on the part of BOCT. 

BOCT i s entitled tc an award of the intermediate switch charges 

in the amount reflected in the daaage section of this opinion. 

Moreover, since a finding has been made 'that BOCT was acting as 

an intermediate switching carrier with regard to WCL's cars, i t 

follows that WCL is liable to BOCT for car-hire reclaim. The 

amounts owing by wcL -o BOCT for r.;ar-hire reclaim are also 

reflected i r thc damage portion of this opinion. 
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WCL contends that, under section 8 of the contract as 

revised by Mr. Burkhardt, any WCL l i a b i l i t y for intermediate 

switch charges i s limited to the intermediate switch charges in 

effect at the time of the contract. Section 8 does not appear to 

have BO broad a sweep. Based on the language selected by Mr. 

Burkhardt, which refers to "costs" and "user," swction 8 appeara 

to pertain to the types of operating costs associated with 

another agreement between the parties concerning trackage rights. 

If the parties had intended to place a limit on intermediate 

switch charges, which are not otherwise referred to as "costs," 

they would have specifically referred to those charges as they 

did in Section 2. 

BOCT 18 hereby awarded damages against WCL as follows: 

1. The principal amount of intermediate $13,188,146.00 
switch charges on CSXT-destined 
tra f f i c through August, 1995 

2. Five percent (St) statutory interest $ 2,186,846.40 
on Item 1 as of March 31, 1996 

3. Principal amount of car-hire reclaim $ 1,135,070.23 
through June, 1994 (as reduced by 
paya<-nt of $20,384.48 for terminal 
switching charges) 

4. Five percent (5%) statutory interest $ 192,213.27 
on Item 3 through March 31, 1996 

5. Principal amount of improperly clainea S 497,341.00 
credit as of April 30, 1993 

6. Five Percent (5%) statutory interest $ 7 6,673.40 
on Item 5 as of June, 1996 
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In addition to ti»« foregoing, BOCT is avarded the principal^! 

»mount of intermediate switch ctaraes on CSXT-destined traffic 

from September, 1995, through June lO, 19M, plue interast at th^ 
I' 

fiva paroetit (5%) etatutory rate thereon through aaid date, in I 

addition, interest ie Hereby awarded on th* principal aaount of ' 

interaediate awitch chargas and on tM car-hira reclaim amount ' 

froa April 1. 1996, throuyh Jon* lO, Intarasdiate switch ' 

charges v i l l continue to a^ly on cars delivered by WCL to BOCT 

for points on CX.JT unless the contraot i« terminated or aodlf i«d ' 

or blocking Inatrnctions are iaaued by BOCT, and intereet will 

continue to acocva on ell aaounte owad by WCL until paid. 

DATED: JOUt XO, 1996 

S8I 
AJISITRATOR 

AMXTRATOR 

KICBARD BASSEUUN 
AMXTRATOR 

2aojr7C9.«3 

- If 
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Dx*»muT.itx9 opixLiac of aicb*zd a. Ba«««iaaB, of P. 1: 

I diBagiee with, and therefor* dissent from th« vi«ws expre««ed «nd fmdi.nga 
reached by the other meiab«r8 of the panel, both as to their conclualons and 
their assessment sf damages. 

As a Btettber of this three »an panel, I bring aore than 40 years of managenent 
•icperlence in th« railroad industry. Durinq the final 13 years of ay career I 
waa the chief operating officer of a major U.S. railroad. I have served as 
Chairman of several cotwRittees which establiahed rules and arbitrated disputes 
regarding railroad interchange and I have been Chairwan of the Interchange 
CoBBiittee of the General Managers Aasociation of Chicago. A* a result, J feei 
that I an well qualified to understand the circunatances of this dispute, and 
ite proper resolution. 

This dispute arose because the Interchange Agreenent between WCL and CSXT ia 
subject to more than one Interpretation. Under such circunatances. I t is the 
obligation of the panel to interpret I t on the basis of the nutual Intent and 
expectations of the parties who drafted i t . Thoae two individuals testified 
at the Arbitration Hearings and their testinony was clear and corroborative. 
However, the Panel totally disregarded that testinony and adopted instead an 
"off-the-wall" position urged upon then by the C3XT brief. 

I find this failure to cons'der the facts to be an incredible and offensive 
act of dereliction by the Panel. My own analysis and conclualons regarding 
the facta of this case i s set forth in Section A, which follows. 

In assessing proposed dainages, the panel haa also adopted a view urged upon 
then by the c:5XT brief, rather than being governed by the clear langui.ge of 
Interchange Agreenent, which requirts that a conteaplated revisior. m CSXT 
interchange arrangements must not increaat tiCL coats. The Panel ignored that 
clear language in establishing danages. I consider their disregard of this 
contract provision to be another instance of dereliction. 

The hearing evidence alao established that CSXT had inpioperly billed WCi. 
for internediate switching charges and per dien reclaia on ore trains and 
other "contract cars" *ihXct\ move under transportation agreenent* which 
specifically exclude then fron auch charges. Kow, rather than ordering CSXT 
to correct i t s billings, the p«ncl propoaes to order WCL to pay the full 
anount of those b i l l s . Thia cinclusion i s incredible, and la another 
instance in which the Panel has Igr.ored facts In evidence. 

My own analysii and conclusior regarding daaages i s covered in Section B, 
following. 

fage 1 of * 
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AlThe Panel has fa i l ed to conside- *11 testinony r e l a t i s to the intent 
of the p a r t i e s , with respect to the application of Intetnetiiate Switching 
Charges and Per Slen Reclaim. The facts are clear t.^at: 

11 Because the Interpretat ion of the hastily-drawn Interchange Agreenest 
I s xn diaputr, the Panel nust consider the intent of t.he part ies , 
in draft ing •:hat Aareement. Those patties are ThiMtas P. Schmidt, for 
CSXT and Cdv.ard A. Surkhardt, for WCl. 

2)Burkhardt'a intent , based upon his correspondence with CSXT 
and his testinony before the Panel, was to have MCL deliver cars 
d i r e c t l y to, and to p u l l cars d irect ly froo Barr Yard, and to be 
re l i eved of any B40CT Intemediate Switch:ng Charges and Per Diem 
R c c l a l B paynents for ao doing, addition, he offered to preblock 
t r a f f i c for CSXT, I f requested. Based upon his conversation with 
Schnldt. Burkhardt bel ieved that VCL would have to pay BtOCT charges 
only i f CSXT requested blocking, and ffCL fa i l ed to block in 
accordance with blocking schedules. 

3 i n defiling with Burkhardt's intent and understanding with Schnidt, 
the Panel opinion s ta tes that Burkhardt's tcstisMny ' i s tota l ly 
uncorroborated". This i s not true, .\s i t completely overlooks 
the testinony of Schoudt. Schnidt'a restaony corroborates Burkhardt's 
i n every respect, r e l a t i v e to the intent of the part ies regarding re l i e f 
f r o n BiOCT chai ges. 
SrttKxidr ^ intent , based upon his telephone stateaents to Burkhardt and 
*ii;. cestinony before the panel, was to have MCL del iver cars d irect ly 
ro . and to pul l cars d i r e c t l y fron Barr Yard, and to relieve WCL of any 
B«OCT Intemediate Switching Charges and Per Dien Reclain paynents 
Ior so doing. I f WCL preblocked t r a f f i c for CSXT in accordance with 
"blocking schedules" released by CSXT. Both In h i s Augi'Ht 26, 1987 
l e t t e r and in bis testimony, Schnidt nade i t c lear that his intent 
was that WC. wouid pay B40CT charges only i f i t f a i l e d to block in 
accordance with blocking schedules %<hich Schnidt expected CSXT 
to i s sue . 

''./As to blocking, Schnidt t e s t i f l ed: 
(a! That hc contenplated lhat CSXT would desire MCL to block, 
just as i t wished i t s other westera connecting l ines to block, and 
(bj That he expected that CSXT would 're lease blocking schedules* 
as the Interchange Agreenent Inferred that i t would, and 
(c) That he was surprised to learn that such blocking schedules 

had not yet been released. 
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5) Based upon the af orenentioned te.'ephone assurar.ce from Schnidt, 
Burkhardt f e l t that he had an understanding with Schmidt that 
Intemediate Switching Charges and Per Cieo', Reclain would be waived, i f 
MCL bJocked as CSXT prescribed. Because Schnidt had assured hij« that 
blocking would be requested and blocking schedules issued, Burkhardt 
did not destand that the language of the agreenent be aK>dified further, 
to express t h i s understanding with Schnidt. Although I t suiy be 
madvlseable, such reliance upon the statenents of counterpart 
o f f i c e r s 18 nomal in the railroad Industry, based upon ny own 42 years 
of experience in that industry. 

61 Even i f CS)CT did not releaae blocking Instructions at the outset. 
I t c l e a r l y was Intended that I t would do so at sonc point in t ine . As 
t r a f f i c volunes increased, CSXT should have analyzed such flows to 
deterraine which slocks would be useful, just as CSXT did with i t s otiier 
connecting r a i l r o a d s . Then CSXT should have released blocking 
schedules to WCL, so that NCL would have had the opportunity to 
perform such blocking, and to be relieved of a l l BiOCT charges, as 
the draft ing part ies intended. 
The e v i d n c e shows that opportunities c lear ly existed for useful 
blocking, f a i r l y early in WCL operations, however CSXT did not 
release any blocking schedules to WCL. 

'7)The part ies never intended that CSXT would f a l l to, or refuse to 
i ssue blocking instruct ions , and by that device, deprive WCL of I t s 
abil .;ty to secure l e l i e f from BiOCT charges, as Burkhardt had proposed 
and Schaidt had concurred, thus the Agreenent was not revised to 
set forth such a requirenent. 

81 The Panel's opinion says that the "doctine of good faith" does not 
apply here, because Burkhardt did not eliminate the discret ion of CSXT 
a.- "-J whether blocking instructions would or would not be issued. 
Howevei. I t i s c lear to ae, fron studying the b r i e f s on thia point, 
that the circunatances io this ease are precise ly those in which that 
doctrine should apply. 

Therefore, the Panel should find that CSXT haa for fe i ted any right to col lect 
Bi OCT mterriediate switching and per dien rec la in charges, because of CSXT'a 
f a i l u r e to~ release blocking sch^uiea as intended by the part ies draft ing the 
agreement. 
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B;in the event that any monetary dataages are owed by WCL to CSXT or BtOCT, 
the Panel has stated theg. incorrectly: 

11 Paragraph 8 of the Interchange A g r e e » n t provides that CSXT nay 
rearrange i t s interchanges at Chicago, and that WCL would be bound 
by sane "provided such revised arrangenent doea not increase WCL costs 
or unreaaonably delay users t r a f f i c * . In fac t , Burkhardt added vh.la 
provis ion to the draft agreeaent in his own handwriting. Even though 
CSXT's Law Oepartnent made a written notation objecting to th is 
provis ion , the handwritten change was included in the f i n a l 
agreenent. 
CSXT did nake these contenplated chanqes on Hay 1, 199B, when i t 
aimultaneously shifted I t s receipt of Seaboard t r a f f i c fron Clearing 
Vard to Barr Yard and a r b i t r a r i l y Increased QiOCT Intemediate 
Switching Charges fron SVS per loaded car and $30 per ea^ty car 
to 3105 per car, loaded or ea^>ty, "to drive away non-CSXT t r a f f i c from 
Barr Yard". 
The damage anounts clained are based upon $105 per car. ignoring this 
provision of Faragraph fi. If any daroages are applicable, they nust be 
recalculated on the per-car rates in eifect for loaded and eapty cars 
prior to CSXT's May i, 1968 change. 
(5e« NCL JnitUl Brief, pp 167-170.) 

2) The aseunta claiated for intemediate switching charges s t i l l 
Include inproper charges, by CSXT, for ore t ra ins and other 
"contract cars" wnich are exenpt fron such charges. The record 
c l e a r l y shows that such cars have not been subtracted fron the 
anount c la incd by CSXT. 
If any danages are applicable, they nujt be recalculated to 
exclude switching charges and per diea reclaim for ali ore trains 
and contract cars, which are specifically exempt fron such charges. 
(5e« UCL JnitiaJ Brief, pp 164-165, and Reply Bnef, pp 44-45: 
also see of WCI InituJ Brief, pp 165-166 and Reply Brief, p 43 
as Co fer Dieta Meclaia) 

3) T.he inc lus ion of "statutory interest" i s improper. However 
i f any such daMges are applicable, they nust be recalculated 
on the bas is of the proper switching charges and mist exclude 
a l l ore and contract t r a f f i c , as well as p«r dien rec la in on 
sane, as outlined in the two preceding i t eas . 
(See WCL JnitiaJ Brief, pp 171-1/3) 

Therefore, the Panel should require that the appropriate accounting personnel 
of CSXT and WCL get together and resolve these disputed charges te the 
s a t i s f a c t i o n of the Panel, «rtilch should retain j u r i s d i c t i o n pending such 
f i n a l re so lu t ion . 

Respectfully submitted, 

Richard B. Haaaelnan 
Kenber cf Panel 
June i . 1996 
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rFRTiyiCATB or SERVICE 

The undersigned hereby certifies that on Friday, June 
7, 1996, he caused to be served, via personal delivery, a copy of 
the foregoing Award upon the following counsel of record in this 
aatter: 

Robert H. Wheeler, Esq. 
Jaaes A. Fletcher, Esq. 
Oppenheiaer Wolf k Donnelly 
Two Prudential Flaza 
45th Floor 
180 H. Stetson Avenue 
Chicago, IL 60601 
Counsel for Wisconsin Central Ltd. 

Douglas A. Lindsay, Esq. 
Lewis, overbeck & Furman 
135 S. LaSalle Street 
Suite 2300 
Chicago, IL 60603 
Counsel for The Baltiaore and Ohio Chic;igo Terminal 
Railroad rompany and CSX Transportation, Inc. 

Keck, Mahin and Cate 
77 West Wacker Drive 
49th Floor 
Chi-^ago, IL 60601 
312/634-7700 
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WHERIAS, BOCT and CSXT are ayreeabla to auch Interchange 

exrangementB at Chicago, dei ir ing to cover ttme with formal 

egreement. 

HOW, THEREFORE, In conaideration of tha mutual covenant* 

end egreeraents htrein act forth, i t ia agreed between the 

part ies hereto es lollows: 

1. An o f f i c i a l interchange point between BOCT,CSXT and WCL 

w i l l be Chicago, I L , more part icularly detcribed on CSXT 

Engineering Department Drawing No. dated 

» attached hereto and made a part hereof 

as •Exhibit A." 

2. (a) WCL agrees to del iver cara in i t s account for 

Interchange with BOCT and CSXT as followij 

( i ) Cars destined^OCT points and foraer B(0 and C&O 

points shal l be delivered in Intexchenge d i r e c t to 

BOCT on Barr Yard tracka designatad from t i a e to t l M 

far thf ^wrpase t>y BOCT's Barr Yard operating o f f i c e r 

in chergc. Stardard BOCT intermediate evi tch sharges 

ehall apply oa .«»*i-«ocb c a r s , provided however, tl iet 

esid charges oe waived *f\ **ialejr^a - | m n, arptild 

WCL pre-block certain of aach. cars in eccordance v i t h 

blocking ecbedulfs of JnOfT aa may be released or 

revised fro« t iae to t/iae,, x ^ ^ i T G u O S O S 

EXHIBIT A 
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THE BALTIMORE AND OHIO CHICAGO 
TERKINAL RAILROAD COMPANY, 

WISCONSIN CENTRAL LTD. 

WISCONSIN CENTRAL LT.l. 

V. 

THE BALTIMORE AND OHIO CHICAGO 
TERMINAL RAILROAD COMPANY, AND 
CSX TRANSPORTATION, INC. 

In Arbitration Before: 

Sheldon Karon 
J. Michael Hesaer 
Richard B. Hasaelaan 

piTPPTJMENTAL AWARD 

This Supplemental Award is being rade pursuant to the 

h^BoranduE Opinion and Order dated January 29, 1997, entered by 

United States District Judqe William T. Hart in Case No. 93C 3519 

entitled The Baltimore and Ohio Chicago Terminal Railroad Companv 

fPiflintirr: v, wiBcon_gln-CentraI. Ltd. fDefensjactl, the 

supplemental arbitration submission of The Baltimore and Ohio 

Chicago Terminal Railroad Company ("BOCT") dated February 28, 

199 7 , the response of Wisconsin Central Ltd. ("WCL") to BOCT's 

supplemental arbitration submission dated March 13, 1997, and the 

letter from counsel for BOCT to Sheldon Karon dated March *n, 

1997. 

In the District Court opinion referred to above, the 

Court had remanded to this panel for determination whether 

certain switching fees are properly -hargeable to Wisconsin 

Central Ltd. and %fhat aaount of additional interest, i f any, ia 

due BOCT from WCL. The parties have come to an agreement as to 

the amounts due for principal and interest to be awarded pursuant 
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to this Supplemental Award. The panel recognizes this 

Supplemental Award is being made over WCL's objection and that 

WCL s t i l l mamtaine its position that BOCT is not entitled to 

recover any interaediate switching charges or any car-hire 

reclaim fees. 

Accordingly, BOCT is hereby awarded damages against WCL 

pureaant to the supplemental submisElon ani agreement of the 

parties as follows: 

1. The principal amount of intermediate $521,745.00 
switch charges on CSXT-destined 
traffic for the period from 
June 1, 1996. through August 4, 1996; 

2. Five percent (5%) statutory interest $493,201.80 
on Item 1 of Panel's Award of 
June 10, 1996, for the period from 
June 1, 1996, through February 28, 
1997 ; 

3. Five percent (5*) statutory interest $ 42,448.77 
on Item 3 of Panel's Award of June 1">, 
1996, for the period from June 1, 
1996, through February 28, 1997; 

4. Five percent (5%) interest on Itea 5 S 16,555.59 
of Panel's Award of June 10, 1996, 
for the period from July l , 1996, 
through Februi^ry 28, 1997; 

5. Five percent (5%) statutory intorett $104,179.11 
from October 20, 1995, through 
February 28, 1997, on $2,286,585.00 
in intermediate switch charges billed 
to WCL for the pei-iod from 
September 1, 199b, to August 4, 1996, 
on CSXT-destined traffic not claimed 
by WCL to be <exempt from intermediate 
switch charges under r a i l transporta
tion contracts or exempt rate quotes; 

6. Five percent (5%) per annum $2,343,45/day 
statutory interest accruing daily on 
a l l principal items (Iteas 1, 3, and 

- 2 -
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5 Of the Panel's June 10, 1996, Award 
and Itam this Award) unpaid 
a f t e r Febnjary 28, 1997. 

1-1 

Mr. Richard B. Hasselman continues to disagree with the original 

Award, as well as with thie Svipplemental Award. Mr. Hasselman 

will restate his position and dissent separately. 

DATED: April 3, 1997 

Arbitrator 

RICHARD B. HASSELMAN 
Arbitrator 

- 3 -
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Picaentio^ epioion ef RichaxcJ B. ft*mmmlmiB, M'eabejr of Panel; 

In my June 5, 1996 dissent from the original Award of the panel, I 
explained my reasons for concluding that BOCT uas nat enfirjed fo 
rfCniffir sny n r.e rmt-ri iswitchir.t^ r.'iaroej ST C^z-hire rgcidJJB fo.' CSXT 
rrirT. Wfl;.T^ fiC:, f j f J - v r e d '.a Birr YArd. 

Also, I explained how the govctring Interchange Agreericnt sp i - c i f i ca l l y 
provided that !-.';xr must mf -.nrrei.ts^ UCL costs .tny rhanaes in intmr-
cnanyg ^rrHnpg/fnT-t-S Jijdff i;v CSXT. 

I have no reason to deviate from the positions which I stated in that 
dissent, and I h<»reby register my dissent to t.his Supplemental Award, 
as wel l . 

Richard B. Hasselman 
Member of Panel 
Apr i l 2, 1997 
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ARBITRATION AWARD 

Established pursuant to Section 4 of Artide I of the fJpw York Dock G>nditions 
imposed by the Interstate Commerce Commission in Hnance Docket No. 32133 

Jn tht Matter of Arbitration hetween: 

Brotherhood of Locomotive Engineers 
(Organizaiion) 

and 

Union Padfic Railroad Company 
(Carrier) 

Organization's Statement of the Issue(s): 

1 . Is the subiect notice proper under Artide I , Section 4 of the 
?NJcw Vork Dock Conditions? 

2. Are the matters set forth in the subject ru)tice an inv'̂ gral 
part of the transaction approved by the Commission? 

3. Are the terms contained in the subject notice necessary to 
the implementation of the transaction? 

4. If the arwvers to the above questions are in thff affirmative, 
what shall be the terms of the applicable implementix^ 
agreements?" 

Carrier's Statement of the lsjue(s): 

"Does tf« Carrier's Proposed Arbitration Award constitute a fair 
and equitable basis for the selection arvi assigiunent of force* 
uxuier a New York Dock proceeding so that the economics and 
effidendes * the public transportation benefit - which the ICC 
envisioned when it approved the underlying rail consolidation 
of the CNW into the Union Padfic will be achievedr 
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n. Introductioa; 
On February 21, 1995, the Interstaht Commerce Commissicm (ICQ 

authorb.ed the acquisition of control of the Chicago and North Westem Railroad 

Company (CNW) by the holding company that corUrob the Union Pacific 

Railroad Company (UP) aiwl the Missouri Pacific Railroad Company (MP). 

Union Padfic/Missouri Parifir Railroad Company - Confa-ol - Chicago and 

North Westem Railroad Company. L C C Finance Dodcet Na 32133. To 

compensate aiul protect those employee* affected by the acquisition, the ICC 

imposed the employee merger protection conditions as set forth in New York 

Dock RaUwav ~ Control - Brooklvn Eastem District Terminal. 3601.CC 60,84-

90 (1979); affirmed. New York Dock RaHway v. United States. 609 F.2d 83 (2nd 

Cir. 1979) rNew York Dock Conditions) on the UP/MP and CNW pursuant to 

the rdevant enabling statute 49 U3.C Sections 11343 and 11347. 

On May 3, 1995, Carrier served a Notice (Appendix "A") upon the 

Orgaruzation of its intent, pursuant to Artide I, Section 4 of the New York DoA 

labor protection conditions, to negotiate an implementing agreement in order to 

effectuate the benefits of the merger h-ansaction of the UP and the CNW. A copy 

of Carrier's merger transaction proposal was attached thereto. Said notioe ietter 

further indicated that negotiations between tt^ parties would commence on May 

25,1995. 

In a response letter to Carrier dated May 18, 1995, Organization's General 

Chairman advised Carrier, in pertinent part that since Section 2 of the NaSLlfiCk 

Dock conditions provided for the preservation of existing cdlective bargaining 

agreements in such situations, then "(A)ccordin0y, we (Organizatiion) are 

committed to preserving all existing CNW-BLE agreements, rates of pay, 

understandings and/or practices.' 

3 
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Negotiations ensued beiween the parties over the period of the next several 

months; agreement was made on some issues, but not on all 

Oven the parties' inabiUty to reach agreement on aU issues through their 

negotiations, in a September 12,1995 letter. Carrier advised Organization of its 

intent to submit the dispute to arbitration pursuant to Artide L Section 4 of 

yj<»w York Dock labor protective condition*. 

Carrier and Organization, through their o%vn effort*, agreed to appoint the 

undersigned as Arbitrator in this matter; and so formally notified said AAitrator 

of his appointinent by letter dated September 26,1995. 

An arbitration hearing was held in this matter in Omaha, Nebraska on 

November 28 and 29, 1995. The parties presented their respective cases by 

means of written submissions which were reviewed and discussed at the hearing 

and which were supplemented by documentary evidence and the testimony of 

supporting witi\esses. Upon the completion of their respective presentations, thc 

parties attested that the hearing had been conducted properly, and that they had 

been accorded full and fair opportunity to present aU relevant evidence, 

documentation and testimony necessary for the Arbitrator to render a decision in 

this matter. At tive Arbiti-ator's request, the parties waived the thirty (30) day* 

limiution for issuing an Award herein in accordance with Artide L Section 

4(a)(3) of the "̂'"'̂  Po ĉ protective condition*. The hearing was then 

adjourned; and the matter is now properly before the Arbitrator for resolutioa 

m. Arguments of the Parties; 

Organizatioa in its presentatioa raised three (3) procedural issues and one 

(1) merits issue whidi is predicated upon an affirmative finding on the three (3) 

aforestated procedural issues. 

3 
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Carrier, on the other hand, presented only one (1) merits issue herein, but in 

its argumentation, does address Organization's three (3) procedural issues snd 

condudes that tiney ara meriUess and should be dismissed. 

For obvious reasons. Organization's procedural issues must first be 

addressed and resolved in this analysis. 

A. "Is thc subject notice proper under Artide I, Sectioo 4 of thc HgxL 
York Dock Co«diUon«.r 

Artide I, Section 4 of the New York Dock Conditions, in pertinent part 

states as follows: 

-4. NotiCT and Agreement or Deasion 

(a) Each railroad contemplating a traitsaction which i* 
subject to these conditions and may cause tiie dismissal or 
displacement of any employes, or rearrangemer. of forces, 
shall give at lea^ ninety (90) days written notioe of such 
interuied transaction by pasting a notice on bulletin board* 
convenient to the interested employes of the railroad and 
by sending registered mail notice to the representatives of 
such interested employes. Such notice shall contain a full 
and adequate statement of the proposed changes to be 
affected by such transactioa induding an estioute of the 
number of employes of each class affected by the intended 
changes. Prior to consummation the parties shall negotiate 
Ln the following manner..." 

Organizatioa it appears, takes no exception to the timing ot logistic* of the 

posting of tive subject Notice. Rather, Organization does take exception to the 

phrasing and content of the Notice in comparison to Carrier's January 29, 1993 

application for control of CNW by UP/MP which was filed with the ICC in 

Finance Docket No. 32133, and as farther expounded upon in the Labor Impact 

Statement and Operating Plan which were attached to Carrier's miginal ICC 

applicatioa lr. this regard, accordii\g to Organizatioa Carrier stated to the ICC 

"... that the impact upon employees would be minimal... that there would only 

4 
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be relatively minor changes in yards arvi termirul(s) and '(in)o6t major terminals 

would experience littie change in total traffic volume* requiring classification'.' 

However, Organization continues, '(T)he projected consolidations of common 

points and the operation at them set forth in the Operating Plan is far different 

from the proposed consoiidatior\s and changes in tive Notice " Still yet further 

conceming this same point Organization ̂ Iso notes that on October 28, 1993, 

Carrier submitted a supplemental application to 6k* ICC as directed, and 

contained tiiereia "(T)he new Labor Impact Statemeru' stated that three (3) 

engineers' jobs would be abolished in the first year - one each at De* Moines, 

Fremont and Kansas Gty... (aiki)... that eight (8) engineers' jobs would be 

create 1 in year 2." Organization asserts that "(N)owhere within the 

supplen.ented application was there any indication that the proposed changes 

contained in the Notice ... were part of the transaction or were ever presented to 

tiie Commission as part of the con! jnplated economies and effidendes." In 

Giinilai fashioa Organization also argues thai Carrier's March 30, 1994 rebuttal, 

which was filed with the ICC in suppon of the primary application for control, 

was sigmficantiy different from the information which was contained in 

Carrier's lAay 3, 1995 Notice. Given Carrier's presentations and disdosures to 

the ICC, Organization conteruis, it is apparent that the ICCs appiovai of 

Carrier's application for control of CNW by UP/MP did not antidpate the 

'draconl.in measures" which are contained in Carrier** May 3, 1995 Notioe to 

Organization and the affected employees. 

In summary of this particular contentioa Organization asserts tiiat inso^ as 

"... the Commission constantiy emphasized that the purpose... (of tiie 

merger)... was a cooperative effort as to the end-tD-«nd connections in order to 

provide high quality, seamless service 'through agreed-upon marketing and 

operating coordination's between UP and CNW*... (that)... there would only be 
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a 'minor effect* on rail labor... (and tfut)... hill integration of UP and CNW 

would have a substantially greater impactthen Carrier's now disputed May 

3,1995 Notice was improper and was contrary to the requirements of Artide I, 

Section 4 of tiie appUcable New York Dock Condition*. 

Responding to Organization's contentions concerning the adequacy of 

Carrier's May 3, 1995 Notice, Carrier maintains tiiat tiie ICC, in Fmance Docket 

No. 32133, while commenting upon tiie Section 11341 (a) Immunity Provision of 

the Interstate Coounerce Act stated as foUows: 

The Commission... has never required appUcants to identify aU 
antidpated changes that might impact on CBAs or RLA rights. 
Such a requirement could negate many benefits from dianges 
that only become apparent after consummation. Moreover, 
there is no legal requirement for identificatioa since section 
11341 (a) is 'self-^«e«iting,' that is, its exemptive power is 
effective when necessary to permit tive carrying out of a project 
Put another way, the exemption does not depend on a 
Commission finding tiiat it is appUcable. We wiU not Umit tive 
use of section 11341 (a) by declaring that it is avaUable only in 
drcumstances identified prior to approval Cf. American Train 
n̂ p̂atrhen; Ass'n V. ICC. 26 F. 3d 1157 (D.C Or. 1994)." 

Accordingly, Carrier asserts tiuit, "(U)nder tiie ICCs merger approval, tiie 

Carrier has tiie discretion to identify what transactions make sense on the 

merged carrier...'; that Carrier's notice in such cases is not restrirted only to 

those spedfic items which were originaUy induded in Carrier's appUcation for 

contiol which was submitted to tiie ICC for approval as weU as otiier subsequent 

related documents; and, furthermore, regardless of tive Commission's 

determination described above. Carrier's May 3,1995 Notice embodied tiie scope 

and substance of the information which was contained in tiie Labor Impact 

portion and Operating Plan portion of Carrier's original appUcation which was 

submitted to die ICC for autiiorization and approved for tiie common contiol of 

UP and CNW. 

6 
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B. "Axe thc matten set forth In the subjed notice an Integral part of thc 

transaction approved by the Commissioar 

Organization's basic contention conceming thi* particular issue is that whUe 

the Carrier appUcants advised tiie ICC"... tiiat tivdr appUcation involved a mere 

control transaction for purposes of voting the common stock of the Chicago and 

North Westem owned by Union Pacific and in addition was a cooperative effort 

to further their already existing eivd-to-cnd arrangements ~.", the dieted 

changes which are presentiy now sought and which were induded in Carrier's 

May 3,1995 Notice, indude, 

"... changes in the labor contracts of the Chicago and Nortii 
Westem engineers pertaining not to the merger or contrd 
transactioa but to tive current single-Une operations of 
tiie... (CNW). The appUcants are seeking to make tiiese 
changes under the auspices of tiiis Board ratiier than 
negotiating tho*̂  -hanges with the Brotiierhood of Locomotive 
Engineers pursuaiu to the RaUway Labor Act... (and)... (T)he 
transaaion does not require these diaiv,es, nor would it be 
frustrated if the changes advocated by the Carrier are 
rejected..." 

According to Organizatioa tiiose matters wh'ch were induded in tiic May 3, 

1995 Notice, which are not an integral part of tii« ICC approved transactioa and 

which, therefore, reside outside of tiie Arbitrator'* jurisdictioa in general form, 

are as foUows: 

1. Twin aty Road Tenninal Complex (Item m B. of ttie Notice)* 
2. Omaha Metro Road Terminal Complex (Item n A. of tiie Notice) 
3. Chicago Road Terminal Complex (Item II B. of tive Notice) 
4. Kansas Qty Road Terminal Complex (Item ID A. of tive Notice) 
5. Soutii Pekin Operation (Item IV of tiv Notice) 
6. Wyoming Coal Operation Gtem V of the Notice) 
7. Midwest Gain Operation (Item VI of tiie Notice) 

» Ahhou«i> thi» particular item wai included in Organi»tion'« written ftibmiuioii. 
Donetheleja, at tbe arbitration bearing which waa held in thie mattar. the partiee advieed 
the Arbitrator that eaid iUm had been withdrawn from eoneideration by Carrier. 
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Organization's objection to tive indusion of tive aforestated matters in 

Carrier's Notice and proposed implementing agreemen! is predicated upon a 

rnulfapUdty of contentions (L e. - "...no UP presence...'; '...no operational 

advantage from such a consoUdation...';"... blatant attempt to eliminate... aH in 

derogation of existing coUective bargaining agreement provision* ...etc";) which 

are too numerous and too detailed to indude in this Award. Be that as it nuy, 

however, and while Organization acknowledges that some degree of 

coordination is required in tiie five (5) common CNW-UP/MP tenninal points (i. 

e. - Kansas Cty, St Louis/Madisoa Omaha/Coundl Bluffs; Fremont and 

Chicago), Organizaoon does not endorse Carrier's proposals relative thereto; nor 

does Organization concur that the issues come within this Arbitrator's purview 

under tiie provisions of Artide I, Section 4 of the New York Dod Conditions. 

As an altemative(s). Organization proposes that at each of the E>ual Point 

Terminals where coordination is necessary, 

"... tiie terminal classification work of the respective Carriers 
should be quantified through engine hour/car count studies to 
determine the proportion of the whole represented by each 
Carrier (work equity). Employees should then be integrated in 
accordance with the respective work equities, witii prior right* 
preserved to each group's respective former assignments.. (and 
also)... that the schedule agreement whidi should goverr 
employees working at the various coordinated terminals should 
be that which appUes to the larger proportioiute group of one 
Carrier's employees (predominate agreement).' 

Carrier contends tiut tive matters set foitii in ttie May 3, 1995 Notice are an 

integral part ot the transaction which was approved by tiie ICC, and which are 

the focus of tiie instant proceeding. In tiiis regard, C:arrier, in summary, 

maintains that, 

"The heart of tiie Carrier's Proposed Arbiti-ation Award is found 
in tiie first tiiree Artides - Seniority and Work ConsoUdations, 
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New Opcratiorw and Terminals/Comolexe*. Rr*t UP and 
CNW seniority rosters and districts musi be consolidated. This 
i* the basic selection and rearrangement of force* obUgation of 
the New York Dock conditions which aeates ttie *hubs' tiut are 
critical to Union Pacific operating strategy. Second, new 
operations out of tive newly created hub* provide the 'spokes' 
for UFs long nm, non-stop through f r d ^ train operation*. 
Third, aU operations within each newly created hub must be 
under one coUective bargaining agreement so that operation* 
withia into and out of tive hub are both consistent and 
effident* 

Furthermore, according to Carrier, the proposed combination of operations, 

faciUties and work forces of tive CNW into UP in order to form a single 

operatioa as embodied in tiie May 3, 1995 Notice and Carrier's proposed 

implementing agreement, are "... directiy related to arvd grow out of, or flow 

from..." the ICCs dedsion in Finance Docket No. 32133 autiwrizing UP to 

contiol CNW; and "(I)ndeed, tiie ICC order expressly contemplated UP would 

take such action to realize merger effidendes.' 

Carrier thus contends that the matters set forth in the May 3, 1995 Notioe as 

weU as in its proposed implementing agreement are integral parts of the 

transaction which wa.s approved for implementation by the ICC AcCijrdingly, 

Carrier notes tiut the ICC in its ruling in Fmance Docket No. 32133 dearly stated 

that "(T)he exemptive po-̂ ers of section 11341 (a) is not Unated to the financial 

and corporate aspects of tive approved control transaction but reaches aU changes 

that logicaUy flow from tiut ti-ansaction," Insofar as Carrier's proposal* 

"... provide for an appropriate rearrangement of forces so that the economie* and 

effideivde* of the subject consoUdation may be accompUshed...', which ha* 

already been detennined by tiie ICC to be in the pubUc interest tiiea Carrier 

maintains, said proposals are an integral part of the transactioa and are proper. 

C "Are tiie tenns contained in the subjed notice necessaiy lo the 

implementation of the transaction?" 
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Related to ttve previously diso'ssed *>jbmiasion questioa alttuvugh posed a* 

a separate question in its written Submissioa Organization further contend* thar 

the term* contained in Carrier'* May 3, 1995 Notioe, and also contained in ite 

proposed implementing agreement are ivot 'necessary* to ttve in l̂ementation of 

the transactioa nor would the transaction be frustrated if tive changes which are 

advocated by Carrier were to be rejected. In ttii* regard, using basicaUy the 

same contentions/arguments/data a* those whidi were proffered by 

Organization in its previous "integral part of the taransaction' contentioa 

Organization asserts that absent a showing on Carrier's part that the avoidaivce 

of lixisting contractual or statutory (i. a. - Railway Labor Act) obUgation* are 

"... necessary to carry out the approved transaction ...*, as is required by the ttve 

Supreme Court of the United States in its decision in Norfolk St Western Ry. v. 

American Train Dispatdiers Assoaation. 499 US 117, 111 S Ct 1156 (1991), 

then the Section 11341 (a) immunity provision of the Interstate Commerce Ad i* 

not appUcable. Under such drcumstances. Organization contends. Carrier** 

resort to the Interstate Commerce Commission and tiie labor protective 

requirements of 49 U3.C Section 11347 and tiie New York Dock Ubor protedive 

conditions is improper since Artide I, Section 2 of the New York Dodc condition* 

"... dearly mandates that 'rights, privileges, and benefib' afforded employees 

under such CBA's be preserved." 

As further support for the aforestated argument. Organization also cmtend* 

that Artide L Sections 2 and 4 of the New York Dock conditicxis are compatible 

in the instant proceeding. According to Organizaticxi, on the oive hand, Artide t 

Section 2 provides tiut ' ... rates of pay, rules, working condition* and all 

coUective bargaining and other rights, privileges and benefits... of ttie raUroad** 

employes under appUcable laws and/or existing coUective bargaining 

agreements or otiierwise shaU t>e preserved unless changed by future coUective 
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bargaining agreements or appUcable stahite*.' On the other hand, however, 

Artide I Section 4 provides tiut "(E)ach Iransaction which may result in a 

r<ic>niccai or displacement of employe or rearrangement of forces, shaU provide 

for the selection of forces from all employees involved on a basis accepted a* 

appropriate for appUcation in the particular case and any assignment of 

employes made necessary by the transaction shaU be nude on the basis of an 

agreement or decision under this Section 4...' ( I f . - arbitration). 

It is Organization's contention tiut Artide 1, Section* 2 and 4 do not exist 

separatdy, "...and neither should be read out of tive NgW York PffCk 

conditions ... (but) ...(I).nstead, tiiey exist in pari materia and accordingly must 

be read togetiier in a way tiut give* effect to each'." In summary of ttiis 

particular argument, Organization maintains that 

"CoUective bargaining agreements wiU not be overridden under 
Section 11341 (a) simply to fadUtatt a transactioa but wiU be 
required tn yield only when and to the extent nffCSfary to 
permit the approved transaction to proceed ... .\rtide I, Section 
2 'does have significance as a Congressional directive that to 
tive extent possible, tiie terms of CBAs are to be preserved* 
... (and)... (Qhanges that are made under tiut standard "wUI 
not undermine labor's rights to rely primarily on the RLA for 
those subjects traditionally covered by that statute'.' 

Related to tiie preceding point Organization furtiver contends that ttie 

Courts, in ruling on ttie aforestated "necessary standard," have also emphasized 

tiut 

"... 'necessary' does not signify merely convenient or even ttie 
most effident Uistead, 'necessary* requires something more, 
the absence of which would bar the consummation of ttie 
approved ti^ansaction. A finding of necessity must be premised 
on a carrier's actual inabUity to carry out an approved 
ti-ansactioa not on an assessment of the relative cost* or 
possible effidendes of proceeding in tiie absence of an aUeged 
obstade. A comparative effidency standard cannot be 
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consistentiy appUed either by ttie Commission or by arbitrator* 
who are caUed upon to resolve disputes between carriers and 
the representatives of their employees. The determination of 
'necessary' is primarily a factual one.' 

In summary cf its position conceming ttiis particular submission questioa 

Organization contends that 

"(T)he merger of tive CNW into the UP/MP is essentiaUy an 
'end-to-end' merger with common terminal poinb of Kansas 
Dty, St Louis/Madisoa Omaha/Courvdl Bluffi, Fremont and 
Chicago, aU with varying respective level* of business (traffic) 
activity... (and)... the specific dianges set forth in the Carrier's 
Notice... are outside the scope of 'necessary* changes to effed 
the merger and, tiierefore, reside outside of ttve Arbitrator's 
jurisdictioa" 

Given the above rationale. Organization contends that the ttiree (3) 

procedural questions at issue in this matter should be answered in the negative 

by the Arbitrator; and the Arbitrator should remand tiie outters to the parties 

for further bargaining pursuant to the provisions of the RaJway Lal>or Act In 

the altenutive, however, Organization proposes tixat if aU tiiree (3) procedural 

questions are answered in the affirmative, then ttve Arbitrator sliOuld adopt 

Organization's proposed Implementing Agreement (Attachment "B")"... since it 

reflects the sum and substance of the parties' accords concerning the matters at 

issue, and reserve jurisdiction only as to any issues that may remain involving 

selectioa assignment and rearrangement of forces.' 

Carrier's reyponse to Organization's "necessary argument" is that "(T)he 

Supreme Court and ttie ICC have ruled ttut New York Dock art)itrator», a* 

delegees of tive ICC, have tiie auttiori»> to modify or set aside ttie RLA and CBA* 

in order to effectuate the Iransactions identified by ttie Carrier ttut are needed to 

adiieve tiie economies and effidendes inherent in the underlying rail 

consoUdatioa" It is Carrier's contentioa tiierefore, ttut ttie proposals which are 

induded in Carrier's May 3,1995 Notice as wdl as in its proposed Implementing 
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Agreemeni "... provide for an appropriate rearrangement of force* so ttut ttie 

economies and effidendes of tiie underlying raU consoUdation of tiie... (CNW) 

into ttie... (UF) may be accompUshed." Furtiicrmore, Carrier assert*. Carrier's 

proposed implementing agreement "... hxUy satisfies ttie rtquiremeni* of t k a 

ynfk Dock... and it is consistent witii botii industry standards for \ch 

arbifration awards and witii tiie agreements negotiated witii otiier iaoor 

organizations' in tiie UP/CNW consoUdatioa' 

Carrier next argues tiut its (Carrier's) proposed changes, which are Umited 

to mattere pertaining to seniority and work consoUdations, new operations, and 

terminals/complexes, aU mvolve "acceptable merger activities," and are 

"necessary" if tiie economies and effidendes (L e. - "ttie pubUc transportation 

benefits") of tive subject merger are to be achieved. 

Qven tiut tiie Courts have recognized tiut botii ttve ICC and Ncw York 

Qosk arbifrators have autiiority under Sections 11341 (a) and 11347 of tiie 

Interstate Commerce Act to ovemde RLA procedures and coUective bargaining 

agreements "... as necessary to aUow a carrier to combine work forces and 

achieve tiic effidendes which fiow from a merger ...", and given tiut Carrier's 

proposals are "necessary" to adiieve tiiose economies and effidendes in ttie 

instant case and indude "... changes tiut logicaUy flow from tiut fransaction..." 

tiiea according to Carrier, said proposals are proper; and Carrier's proposed 

implementing agreement (Appendix " O should * - adopted since Carrier's 

proposal "~.is designed to 'promote more economical and efficient 

« AcccTding to Carrier, vx tbe current UP/CNW coii«»Udatioa. mort other oaft. kave 
been able to make tbe neceaaary implementiog â reement̂  and none of tboee ne^otialion. 

the o-e of tb. . . . { lk^Jtork_J2i»dl) . .«^bi^^ proce.̂ * " ^ J ^ 
o^Sm-lion. wbch have agreed to auch implementinf agraama^ m ti- «1»«^. 
c o ^ l S Z C. .er a-erte. are: YardnuuUra. D i ^ ^ r a , OaAa, Sup-rvjjn. 
^Xmakort. Carmea IBEW. Mechiniet*. Sheet Metal Worker., and PSre»«» * Oiler. 
(Carrier'. Submiwon pp. 30.32). 
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fransportation' and places the burden of New York Dock protection on the 

Carrier when it implements those economies and effidendes." It i* Carrier'* 

positioa therefore, ttut Carrier's proposals, as encompassed in its proposed 

implementing agreement are those which are necessary to achieve ttie pubUc 

fran^rtation benefits of the subject merger as approved and authorized by the 

ICC in Finance Docket No. 32133. 

Carrier summarizes its position in this dispute as foUows: 

"1. The Section 11341(a) immunity provisioa a* weU as Section 
11347, gives arbitrators the authority to override tive RaUway 
Labor Ad and CoUective Bargaining Agreements as necessary 
to achieve the purpose of the underlying raU consoUdatioa 

2. This is tiie dear position of the ICC and arbifrators, deriving 
their authority from the ICC, are obUgated to foUow the rulings 
and decisions of the ICC 

3. Procedural objections of the Organization are totaUy 
without merit The ICC has empowered Artide L Section 4 
arbifrators to address all issues submitted to them Section 4 
arbifration is to be dedded on the merits, not procedure. This 
indudes Section 2 versus Section 4 arguments which have now 
been dedded in favor of Section 4. 

4. The test is whether the proposed changes wiU achieve a 
pubUc fransportation benefit A proposal whidi brings about 
more economic] and effident fransportation satisfies this test 

5. Hie Carrier's Proposed Arbifration Award - supported by 
arbitration awards, court dedsiDns, other implementing 
agreements for this merger and, most importantiy, by the 
decisions of the ICC - dearly and without a doi iTt meets the 
test Thi Carrier's Proposed Arbitration Awaid wiU bring 
about more economical and effident fransportation in the 
territory covered by the proposaL" 

Accordingly, Carrier urges that in the resolution of this dispute, ttie 

Arbifrator should direct tiut Carrier's proposed implementing agreement 
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(Appendix "C^ be adopted as the Implementing Agreement goveming the 

coUective bargaining relationship which exists between the Union 

Pacific/Chicago and North Westem and the Brotherhood of Locomotive 

Engineer*. 

rv. Di<cMOT' in. Findings and Condmlons; 

The Arbifrator ha* carefuUy read, studied and considered the complete 

record which has been presented in this case, induding the parties' Submissions 

which have been offered in support of ttveir respective positions, and condudes 

that Carrier's positioa a* reviewed hereinabove, is correct and, tiierefore, must 

be sustained The rationale for the preceding determination is as foUows: 

First Organization's contention coivceming the adequacy/propriety of 

Carrier's May 3, 1995 Notice must be rejected. In this regard, a review (rf said 

Notice indicates that the contents thereof reasonably reflects the various 

components of the Operating Plan which was induded in Carrier's January 29, 

1993 UP/CNW confrol appUcation which was originaUy filed with the ICC in 

this matter. The fact that said Notice might have contained adĉ  aons, deletion* 

or modifications which were not contained in or specificaUy articulated in 

Carrier's original confrol application does not appear to have compromised the 

propriety- of said Notice. Moreover, in its ruling in Fmance EXxket No. 32133, 

the ICC dearly stated that "(T)he Commission has never required appUcants 

to identify aU antidpated changes that might impad on CBAs or RLA 

rights... (and that)... there is no legal requirement for identification..." 

Moreover, the Commission further stated that "CDhe exemptive power of 

Section 11341 (a) is not Umited to tiie financial and corporate aspects of the 

approved confrol fraa>oction but reaches aU changes that logicaUy flow from 

tiut fransactioa" It would appear to this Arbifrator tiut the proposals contained 

in Carrier's May 3, 1995 Notice "logicaUy flow" from tiie fransaction and were 
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reasonably reflected in Carrier's original confrol appUcation and supplement* 

which were submitted tc tivc ICC 

StiU yet hirtiier conceming ttiis same point Organization's prindpal 

objections conceming Canier's May 3,1995 Notice is tiut"... carriert advised ttie 

Interstate Commerce Commission tiut tiieir appUcation involvf̂ l a mere confrol 

transaction for purposes of votiaj ttie common stodc of ttie Qiicago and North 

Westem owned by Union Padfic aiui in addition was a cooperative effort to 

further tiieir akeady existing end-to-end arriuigements.' AdditionaUy, in ttut 

same appUcatioa Organization also asserts, Order hirther advised tiie ICC tiut 

ttieimpad upon employees would be miiiimal3 enginemen jobs would be 

cUminated and 18 aeated... (and)... there would only be relatively minor 

dianges in yani* and terminal*..." However, in Carrier** Notice and 

subsequent propô d̂ implementing agreement, the proposed dianges were 

comprehensive, involved the single-Une operations ofthe CNW, and Carrier 

further advised that, as a result of the transadion, "667 engineers wiU be 

efifected..." 

Despite Organization'* aforestated assertioa it must be noted that the 

ICC, in Finance Docket No. 32133. when commenting on Carrier** estimates 

of the number of employees who would be adversely affected by the common 

control, stated as foUows:, 
"(T)he primary appUcants acknowledge ttut common control 
wUl have certain adverse consequences for Rafl Labor. They 
projecf ttut witti ttie various coordinations envisioned witti 
293% confroL 97 jobs wUl be aboUshed and 5 jobs wUl be 
fransfened- They hirther project ttut witti ttie hiU integration 
tiut awaits 100% confrol 891 jobs wUl be aboUshed and 788 jobs 
wUl be fransfened... (and) ...(T)hc primary appUcant* have 
submitted reasonable estimates of job dislocations from 
common confrol RaU Ubor has not submitted any persuasive 
rehitation of tiie estimates submitted by tiie primary appUcants. 
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Dislocations of this magnitude do not pose a barrier to our 
approval of this fransaction" (pp. 94-95). 

The significance of the preceding exerpt is that the Commission obviously 

was aware of the approximate scope of the "adverse consequences" which 

common confrol would have upon the employees, yet the Commissioa 

nonethdess, was willing to approve the proposed fransactioa Summarizing this 

particular point in the Fmdings Section of Fmance Dodc No. 32133, thc ICC 

further noted, 

"(e) tiut the adverse effed on employees affected by the 
proposed fransaction does riot make it iiwonsistent with thc 
pubUc interest but that any adverse effed wiU be adequatdy 
addressed by the . (New York DockK.. conditions imposed 
hereia..." 

The next dement of consideration in this analysis is Organization's 

contentions(s) that the "... matters set forth in the subjed notice are not an 

integral part of the fransaction approved by thc Commission..." and that "... thc 

terms contained in the subject notice are not necessary to the implementation of 

the fransactioa" 

WhUe Organization has presented these questions separatdy, predicated, it 

appears, upon a perceived distinction between "integral part of ttve transaction" 

and "... 'necessary' to the implementation of thc fransaction...", thc Arbifrator, 

nonethdess, beUeves that these two (2) issues are one in the same, and shoidd be 

addressed as one, indusive issue. Accordingly, the Arbitrator canivot discem 

any distinction between Organization's "integral part of thc tiansaction' 

argument and Organization's "... 'necessary' to thc implementaticm of thc 

fransaction" argument "Integral" and "necessary," to this Aihitrator, would 

appear to te the same fundamental inquiry. Either a matter which is subject to 

tiie Artide I, Section 4 New York Dock Conditions is an "integral and, hence, 

necessary" part of the fransactioa or it is not Therefore, Organization's 
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Question #2 and Question #3 are considered to be thc sair.e. Moreover, a review 

of the sDpUcsble case law, as weU as statutory and adminisfrative regulations, 

ind' -â es tiut thc evaluative standard which is to be utilized in such a 

proceeding is the necessary* standard rather than "an integral part of the 

fransaction" su tĉ ard as suggested by Organizatioa 

The United States Supreme Court in Norfolk and Westem Railway 

Company v. American Train Dispatdiers. I l l & Ct 1156 (1991) definitively 

resolved the issue of whether or not thc ICC and arbifrators who fashion 

implemeniing agreements under Section 4 of thc New York Dock Conditions 

have the authority to change, modify or abrogate provisions of coUective 

bargaining agreements in order to permit merger. In it* dedsioa the Court 

ruled that Section 11341 (A) of the Interstate Co'junerce Ad permits the ICC and 

New York Dock arbifrators, working under t'.ie ddegated authority of tivc ICQ 

to exempt railroads frc n existing coUecttVi bargaining agreements "... to the 

extent ivecessary to cany out ICC approved transactions." It is the "necessary 

standard*/necessity predicate," therefore, which delineates the Arfoifrator's 

authority in the instant case. 

Organization herein argues ttut the terms contained in ttie May 3, 1995 

Notice, and subsequentiy in Carrier's proposed implementing agreement are not 

necessary to the implementation of the fransactioa and that no changes, 

tiverefore, are needed in thc coU'Ktivc bargaiang agreements which are 

presentiy in place between tiie parties. In ttve altenutive, however. Organization 

advocates that if thc Arbifrator determines that the subjed May 3,1995 Notice 

was proper and that the terms contained in the subjed notices are integral and 

necessary to the implementation of the fransactioa then the Arbifrator should 

adopt Organization's proposed unplementing agreement (Appetvdix "B") 

"... since it reflects the sum and substance of the parties' accords concerning thc 
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mattm at issue, and reserve jurisdidion only as to any issues tiut may remain 

involving selectioa assignment and reanangement of forces.' 

Carrier, on ttve ottver hand, contends ttut it* proposed implementing 

agreement (Appendix XT) '...ia necessary to carry out ttit approved 

fransaction..." and ttut said proposal constihites "... a fair and equitable basis for 

ttve sdection and assignment of force*... •o ttut ttie ecomytaaa and effidendes -

ttie pubUc fransportation benefit - which ttie ICC er.visioncd when it approved 

ttic underlying raU consoUdation of ttie CNW into \t*. Union Padfic wUl be 

achieved." 

There can be no doubt whatsoever in ttiis Arbifratojr's mind ttut ttie nature 

of tiie dunges proposed by Carrier arc "necessary" to carry out ttie approved 

fransaction and wUl promote operating effidendes as weU as effident 

manpow^ utiUzatioa and wUl produce a fransportation benefit to ttie pubUc a* 

contemplated by tiie ICC when it app roved Czrricr'* request to merge witti ttie 

CNW. The sheer size of tiie newly merged entity, ttie interrelatedness and 

overlapping nature of tiie previously separate operation*, and ttie myriad of 

conflicting mles and igreements which presentiy exist necessitates ttut 

operations be coordinated so as to aeate a unified raU freight operatioa The 

particular medianism witti whidi to adiieve tiut goal is ttic issue whidi 

confronts us. 

The parties' respective proposed implementing agreements (Appendix "B' 

aivl Appendix XT) have been carehUly reviewed and analyzed. GWen tiie 

magnihide and scope of eadi proposal, it is impossible to comment upon eadi 

and every separate provision contained ttierda Suffice it to say ttut our review 

of tiic two (2) proposals leads us to condude tiut Carrier's proposal in general 

appears to be fair ard equitable, and ttius an appropriate basis for ttie selection 

and assignment of forces under tiiis NfW York Dock proceeding. Accordingly, 
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ttierefore, this Arbifrator vIU direct that Carrier's proposed implementing 

agreement with those specific modification* indicated hereinafter in 

Implementing Agreement Modification* (Appendix "D"), be adopted as the 

Implementing Agreement which is to govem tiie coUective bargaining 

relationship between tive vUts pursuani to ttic New York Dork Ubor protective 

conditions which were imposed upon thc parties by the ICC in Finance Docket 

No. 32133. 

V. Award and Onier 

On thc basis of thc preceding discussioa findings and condusions the 

foUowing determinations are made in this proceeding: 

1. Carrier's May 3,1995 Notice which was issued in this matter 
was proper. 

2. The matters set forth in thc aforesUted May 3,199S Notice 
were an integral part of the fransaction which was ap̂  roved 
by ttic ICC in Finance Docket No. 32133. 

3. The terms contained in the aforestated May 3, 1995 Notice 
are found to be necessary to the implementation of the 
approved fransactioa 

4. Carrier's proposed implementing agreement as modified by 
the Implementing Agreement Modifications (Appendix "D^ 
induded hereinafter, is found to constitute a fair and 
equitable basis for ti^ sdection and assignment of forces 
under ttiis New York Dock proceeding; and wiU, ttierefore, 
be adopted. 

It is so directed. 

submitted. ecttuliv submitted, 

J.KCkrulJr. 
Arbifrator 

Issued in Columbia, Missouri on January 10,1996. 
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UNION PACIFIC RAILROAD COMPANY 

APPENDDC *.\" 

rrtl-" (CiMAW *$in 

MayXl995 

NYD - 132 (BLE) 

CERTinED MAIL • RETURN RECEIPT 

MR B D MacARTHER 
GENERAL CHAIRMAN BLE 
217 FIFTH AVE S - STE 502 
CLINTON lA 52732 

MRTH WELLS 
ASST GENERAL CHAIRMAN HUE 
RR #3 BOX 89AA 
CHARLESTON IL 61920 

MR MA YOUNG 
GENERAL CHAIRMAN BLE 
1620 CENTRAL AVE RM203 
CHEYENNE WY 82001 

MR M D WALDEMER 
GENERAL CHAIRMAN BLE 
12531 MISSOURI BOTTOM RD 
HAZELWOOD MO 63042 

GcniJemcn: 

Thc Inusstaic Commerce Commission OCQ approved, in Finance Docket No. 
32133. the magcr of Union Padfic (UP) / Missouri Padfic RaUroad (MP) and Chicago 
and North Western RaUway (CNW) cffecth* April 6, 1995. The ICC in its approval 
of the aforesaid Finance Docket has imposed thc employee protection conditions set 
forth in Ncw York Dock, 360 ICC 60. 

Therefore, pursuant to Section 4 of Ncw York Dock, noticr is hereby gh^ to 
implcmcm the XT'O^ fransaction wWdib set forth in Erfiibh'AVattad^ Asyouwffl 
note from rrvicwing the Exhibit this merger transactioo wiD aSca employeŝ  
worî  locations and wiD obviously lequiir thc dimination of incompatible agreements in 
order to ensure thc smooth oansiuon of this magcr to-hat of a streamlined operatioa 

As advised eariier by tdephonc, aD of the demenu in thi* tiansaction wUl be 

explained in a Question and Answer Session on Wednc«iay. May 24. 1995 at IKWPM 

in Kansas Qty. Miv̂ -̂url 
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NYD - 132 (BLE) 
Pare 2 

May 3. 1995 

Further, and as also previously advised, negotiations on this transaction wiU oommenoe 
the following morning at 9:0QAM Thursday. May 25 in Kansas Gty. The Kansas Qcy 
meeting locations will be advised by tdephone as soon as developed. 

As a matter of final note, this letter and Exhibit *A'win be £uttd on May 3,1995. 
to your offices with the oripnal subsequentiy mailed on that same date. Thepostingof 
these papers on aD appQcabk TE&Y bulletin boards wQl be initiated on Monday. May 6. 
1995. 

Yountn^. 

W. S. HINCKLEy ^ 
Gcncnl Direaar 
Labor RcUUan»OpcnUî /ScMth 
Unkn Padfic 

LA.Ij\MBERT 
Gcncnl Obcosf 
Labor RdtttettOpcntiî Ml 
lUan Padfic 
BaOraad CoBipany 

CR.WISE 
AVP • Ubor ScUttontOpoalfaig 
Qiicafo NdthwcnoB 
UhnyCa 

Attachmait 
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N^D- 132 (BLE) 
Page 3 

May 3. 1995 

BCC: T. L Watts 
}.). Marchant 
). M Raaz 
A. Shoener 
R. D. Naro 
D. J.Dufiy 
D. D. Tholen 
W. Sutton 
C O. Malone 
S. R.Barkley 
C. Aadnesen 
}. E. Biebd 
T. F. Murphy 
R. O. BrowneD 
C R. Quinley 

Labor Relations • Room 330 
Labor Relations • Room 330 
Labor Relations • CNW Chicago 
Operating • Room 1200 
Transportation • Room 1206 
(QuaUty • Room 430 
Transporution • Room 1200 
Intennodal Opms. - Room 1200 
Transportation • Room 1200 
Transporution - Room 1200 
Tnmsjxjriation - HDC 
CNW Trans. Center - Chicago 
CNW Trans. Center - Chicago 
CNW Tnns. Center • Chicago 
Transporution • Room 1200 

NOTE: 
Will Mr. Bnnvndl pieax ensure that a oopy of this letter and the Bdiibit 

"A* are posted on buUetir boards acoessble to aD CNW iix^ne Service 
Employes. 

WiD Mr. Quinky î ease ensure that a oopy of this letter and Ejdiibit 'A* 
axe posted on aU buDetin boards aooesable to UP/MP Engine Service Employes 
on the entire Eastem Distria and C&£] as weD as MP kxations of Kansas Qty 
and St Lous. 
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May 3.1995 C^IBIT "A" ) 

NOTICE 

TO A a TRAIN, ENGINE AND YARD SERVICE EMPLOYES 

WORKING ON THE TERRITORIES 

UNION PAaRC RAILROAD • EASTERN DISTRICT 
MISSOURI PACIRC RAILROAD - UPPER UNES 
CHICAGO AND EASTERN ILUNOIS RAILROAD 
CHICAGO AND NORTH WESTERN RAILWAY 

AND WHO AR£ REPRESENTED BY THE 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

OR 

UNITED TRANSPORTATION UNION 

THE INTERSTATE COMMERCE COMMISSICN (ICC), IN RNANCE DOCKET 
32133. HAS APPROVED THE MERGER OF THE UNION PACIRC (UP) / MISSOURI 
PACIFIC RAILROAD (MP) ANP THE CHICAGO AND NORTH WESTERN RAILWAY 
(CNW). AS A CONOmON OF THIS MERGER, THE ICC IMPOSED NEW YORK DOCK 
LABOR PROTECTIVE CONOmONS. 

In order to effectuate the benefits of this merger, CNW train, engine arvi yard 
(TE&Y) service empioyas, fadiities and operations must be mtegratad into tha UP / MP 
Operations to the extent neoessary. 

Acoordinoty, to effectuate this merger and pursuam to tha provisions of tha Naw 
YorV Dock conditions, this is to serve as a ninety (90) day rsqutrad rK>tica that on or aflar 
r* 'jgust 5, 1995, It is the intent of the UP / MP and CNW to plaoa tha following mergar 
transaction into efTect 

L Dual Point Tenmlnal ConsoUdations 

A. Kansas City Eliminate an c u n ^ CNW Terminal assigrv 
ments ndudtng certain Das Motnas Tarminal 

KaifarMm Pip* 
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classification assignments, incorporating the 
CNW wortc and its employes tnto the existing MP 
Tenninal oparations which are govemed by the 
MP Collective Bargaining Agreements. The 
CNW Tenninal Classification employes at Oes 
Moines will be relocated to the Kansas City 
Tarminal. 

B. St Louis/Madison — Eliminate all current CNW Tenninal assigrv 
menu, incorporating the CNW work and tU 
employes Into ttie existing MP Temiinal 
operations wtiich are gc^nied by the MP 
Collective 'bargaining Agreements. 

C. Omaha/Coundl Bluffs • Eliminate all curren! CNW Terminal assign
ments induding Siouc City Terminal assigrv 
ments, incorporating the CNW work and its 
empk^ into the exisUng UP Terminai 
operations which are governed by tha UP 
Collective Bargaining /̂ gaemenU. The CNW 
Tarminal amptoyes ai. Sioux City will ba 
relocated to the Omaha/Coundl Bluffs Temiinal. 

D. Fremont Eliminate an currant CNW assignments, incorp
orating the CNW work and Its employes into ttia 
existing UP operations which are govemed by 
the UP Collective Bargaining Agreements. 

E. Chicago Eiimmale all current CNW assignments, incorp
orating the wortc and its employes into a new 
Chicago Tarminal Complex which wil! induda 
Waiicagan, West Chicago and ell of the currant 
Chicago and Eastern Illinois (C&EI) Hmits ar>d 
which wiil ba goveinad by the C&EI Cotlactiva 
Bargaining Agreements. 

II EastAA/est Ooeration 

A Establish a naw Omaha Metro Road Tenninal Complex operation wtiich will 
encorrpass the boundanes of Fremont, Missouri Vallay. California Junction 
and Coundl Bluffs. 

1. CNW Pool Freight wortc and lis eriptoya* win be incorporated into this 
new Metro Tenninal Complax which will be govemed by tha UP 
Collective Bargaining Agreement*. 

Pa0*2 
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Eliminate all current CNW road service assignments (locals - road 
switchers, extras, etc), incorporating the CNW work and .rs '...np'oyes 
into the new Metro Temninal Complex ^rations w .̂î  w.'ji also be 
govenned by the UP Collective Bargaining Agreerrtants. 

CNW Pool Freighl and road service emptoyes from Sioux CrtyasweH 
as other road CNW empioyes at all other applicable locations will be 
relocated to ttie new Metro Tenmnal Complex. 

Pool Freight Operation from the new Metro Terminal Complex will 
indude the current westbound away-from-home tenninal of North 
Platte and the naw eastbound awaŷ rom-home temiinal of Boone. 
In addition, there will also be new eastbound away-from-home 
terminals of Beverty, Des Moines, Mason City ano Iowa Falls and a 
new north line away-from4iome tenninal of Worthington. 

Road Service Operations (locals • road switchers, extras, etc) 
established t)etween the Metro Complex and Worthington will ba 
protected t;y UP Metro Road Service employes. 

Undar this new merger operation. Pool Fraight and Road Sarvioa 
crews may reoaiva and or leave trairw anywtiera within tha 
boundanes of the new Metro Terminal Complax 

Establish a new Chicago Road Terminal Complex. 

1. CNW and C&Ei Pool Freight worti and employes wili operate 
westbound from the new Chicago Tenninai Complex described in 
Artide I, E to the cumant away-from-home tarminal of Clinton as wnll 
as the new away-from-home terminals of Beverty and Sooth Pekin. 
In additiarx these errptoyes wQl operate to new north line arway-frorrv 
home terminals of Sheboygan and Cleveland / Plymouth and new 
northwest away-from-home tenninals of Adams and Madiaoa 

2. Appnsximmely 25% of the CNW Road Sarvioe amployeis at South 
Pekin as well as all CNW Pool Freight and Road Sarviisa amployM 
from Clinton will be relocated to the new Chicago Road Tarminal 
Complax for sarvioa in this operation. 

3. Road Ser̂ oe Operations (Locals. Road Switchari, Extm. ate) 
established twtween Janesville and Reedsburg v l̂ ba prtnactad by 
Road Service employes at Madisaa 

aw9^^^ 9aww999 
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Under thts new merger operation. Pool Freight and Road Service 
crews may receive and or ieave trains an/where within the 
boundaries of the new Chicago Temunal complex described in 
/^de I, E. 

Ill North/South Ooeration 

A. Establish a new Kansas City Road Terminal Complex. 

1. CNW Pool Freight and Road wortc and its employes will be 
incorporated into this naw terminal complex operation which will be 
govemed by the MP Collective Bargaining Agreements 

2. Approximately 25% of the CNW Road and Pool Freight Service 
empioyes from Des Moines will be relocated to the Kansas City Road 
Terminal Complex. 

3. Northbound Pool Fraigtit Operation from the new Kansas City 
Terminal Complex wiW indude the current away-frixrvhome terminal 
of Coundl Bluffs/Omaha (New Metro Tenninal Compiex boundaries) 
as well as operation to new away-from-home terminals of Daa 
Moines, Boone and Iowa Fails. 

4. Northbound Pool Freight Operation remaining at Des Moines will 
continue to operation to Mason City wit̂ . additional new away-from-
home terminals of Iowa Falls. Bevwly and Clinton. -• 

5. Under this new merger operation. Pool Freigtit and Road Service 
crews may receive and or leave trains anywtiere within the new 
Kansas City Road Terminal Complex. 

B. Establish a new Twin City Road Tenninal Cornplex which win encompass tha 
limits of St Paul and Minneapolis. 

1. Pool Freight Operation ftom this new Twin CHy Tarminal Complax will 
indude the existing away-from^wma tenmnal of Mason City as wall 
as new South fine away-from-home tenninats Iowa Falls, Des 
Moines, Boone and Marshalltown In adcflicn. this operabon wiU also 
indude the ne>̂  East iirie away-frorrwhorne tarmirial of Adarns and tha 
new West line away-frxim-home tenninal of Worthington. 

2. CNW employes from St James and Altoona will ba relocated to tha 
now Twin City Tarminal Complex. 

(R«yarlleM«i 
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Under this new merger operation, Pool Freignt and Road Sen/ice 
crews may receive and or leave trams »inywtiere within the new Twin 
City Road Terminal Complex 

IV. SotJth Pekin Operation 

Poof Freight operation ncrthbound from South Pekin will indude the existing 
away-frwrvlwme terminal of Clinton as well as the new away-from-home 
terminal of Bavariy. 

B. CNW Pool Freight and Road wortc and its employes at St Louis/Madison 
will be incorporated into the C&EI tenninal operation and will be govemed 
by the C&EI Collective Bargaining Agreement*. 

1. Road operatkyis from St Louis wOl indude the' 'hsarvica to South 
Pekin and inder this operatioa Pool Freight ana r̂ oad Sennce craws 
may receive and/or teave trains anywhere within the S l Louis 
Tenninal. 

2. Approximately 25% of the CNW Pooi and Road Sarvicaamployas at 
South Pekm will be relocated to St Louis. 

V. Wvomlno Coal Operation 

A To immediately effectuate a merger to permit coai operation improvements 
prior to completion of afl neoessary merger track construction, current CNW 
crews with the home terminal of South Morrill wQI be permitted to raoaiva 
and/or leave trains enywhere within thirty (30) miles on eithar side of South 
Monill Further, cajrrent UP crews with home terminal of Cheyenne andtor 
North Platte may also receive and/or leeve trains anywtiere within ttiirty (30) 
miles on either side of South MonilL 

B. Subsequent to ocmpletion of neoessary merger track construction and 
improvements, a oorrpiete consolidation merger of the V^omir^ Coal Train 
Operation wili transpire undar the following previslonK 

1. CNW Pool Freight and Road wortc and employes %vinbaincorporafad 
. into this new Wyoming Coat Operatior̂  which will be govamad by Iha 
UP Bargaining Agreements. 

2. CNW ertiployes from South Morrin win be ralocatad to Chayarvie and 
Nonh Platte. 
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3. CNW employes from Bill will be relocated to Shawnee Junction. 

4. Northbound Pool Freight Operations from Cheyenne and/or North 
Platte will be to the new away-fronvhome tenninal of Shawnee 
Jundion. 

5. Shawnee Junction will be the new home tenninal for all tumaround 
operetion to and from the coal mines. 

6. Under this new merger operation, Pool Freight and Road Sen _j 
crews may receive and or leave trains anywtiere within thirty (30) 
miles on either side of Shawnee Junctioa 

VI. Midvyest Grain Oneratipn 

A Consolidate the seniority of CNW TE&Y enpioyas within this Midwest Grein 
Operation which indudes the primarity tocations of Boone, Eagle Grov>8, Ft 
Dodge. Marshalltown, Des Moines, Clinton, and Mason City as wall as all 
outlining points currenUy protected by exba boards at the primary points. 

B. Subsequent to this merger santority oonsoTidatioa Clinton will continue aa 
a yanj sennce operation. Boone will be the source of suppty fbr afl other 
yard assignments that may be established at other tocattons. 

C. Bw^ne, after the merger seniority oonsoTidatton, win also be the snuroe of 
supply for all future road assignments that may operate at or from any 
kxartion to any location within the rww Midwest (kain Operation araa a^ 
as to Beverty, Clinton and the Metro Road TerminaL 

VI. Collective Baroainino AoreemenH 

Where in the course of implementing this transaction, existing CNW Union 
Agreements, Understandings and/or Practices may restrict tha ordarty transitton for a 
merged system, such Agreemert*. Understandings andtar Pracboes wiU be aliminatad and 
applicable UP, MP or C&El Agreemert will prevaiL 

VU. ^ 

As a resutt of this transaction, the following approximata mxrtbar of TE&Y 
employes wiil be affected: 

ffUiyaf Pi«ae 

109 



Terminal Consotidatlone 
Kansas City--- 30 Trainmen/Yardmen 15 Enginemen 
St Louis - • • 2 Trainmen/Yardmen 2 Enginemen 
Metro (Omaha/Coundl Bluffs) 

28 Treinmen/Yardmen 14 Enginemen 
Chicago— 192 Treinmen/Yardmen 91 Enginemen 

gastWest Operetion 
Metro Terminal Complex — 
Chicago Tenninal Complex • • 

145 TrainmerVYardman 
166 Trainmen/Yardman 

135 Enginemen 
153 Enginemen 

Nortti/South Operetion 
Kansas City Tenninal Complex 23 Treinmen/Yardmen 13 Enginemen 
Twin City Tenninal Complex 27 Treinmen/Yardmen 20 Enginemen 

South Pekin Qpenrtlon 
20 Trainmen/Yardmen 19 Enginemen 

Wvomlno Coal Operation 
142 Trainmen/Vardmen 149 Enginemen 

Midwest Grain Operation 
72 rrainmer.Yardmen 56 Enginemen 

Please ensure that thia notice la poated on all bullatfn boarda aecaaalMa to 
the affected UP, MP. CNW and C&B TE&Y employee. 

C. R. Vy/ISE 
AVP • Utwr RaMona-CipamanQ 
Chicago North WMtam 
Raihviy Co. 

W. S. HINCKLEY 
G«fMfBl MvCtDf 
Labor Roisflon '̂OpM**no/Eoulh 
Union Pidfc 
Rilraed Company 

L A LAMBERT 
OetMn 
Lsborl 
IMonl 
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ARTICLE 

Terminal Consolidations 

and 

New Complex Operations 

TRANSACTIONS 

Section A Kansas City Terminal 

Section B St. Louis Terminal 

Section C Chicago Terminal ancJ ' ew 
Complex Operations 

Section D Omaha/ Council Bluffs 
Terminal and New Complex 
Operations 
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APPENDIX "B" 

MERGER IMPLEMENTING 
AGREEMENT 

between the 

UNION PACIFIC/MISSOURI PACIFIC RAILROAD COMPANY 
CHICAGO AND NORTH WESTERN RAILWAY COMPANY 

and the 

BROTHERHOOD CF LOCOMOTIVE ENGINEERS 

In Finance Docket No. 32133, the In t e r s t a t e Conmerce 
Commission (ICC) approved the acquisition and control of the 
Chicago and North Westem Railway Company (CNW) by the Union 
Pacific/Missouri Pacific Railroad Company (Union Pacific or UP) 
In order to achieve the necessary operating transactions involved 
m t h i s control and acquisition, the ICC i n i t s aPP^oval inposed 
the provisions of the New York Dock Conditions ^(NYDC). 
Accordingly, the UP and CNW along w i t h the Brotherhood of 
Locomotive Engineers (BLE) have entered i n t o t h i s Agreement 
consistent with the provisions of NYDC. 

THE PROVISIONS OF EAO* TRANSACTION IN THIS IMPLEMENTING AGREEMENT 
FOLLOW: 
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ARTICLE I 

SECTION A - KANSAS CITY TERMINAL 

1. Upon five (5> days advance written notice by UP, the 
work and territory of the CNW terminal operations in Kansas City 
wi l l be consolidated into the existing Kansas City UP terminal 
operations and switching limits. All CNW yard assignments will 
thereafter operate within the new consolidated terminal in the 
same manner as UP assignments. Therefore, a l l new yard 
assignmr .s will be govemed by the Missouri Pacific (MP) 
Collective Bargaining Agreement. 

2. Subsequent to this terxoinal consolidation, CNW and UP 
road crews may operate into/out of any location within the 
consolidated terminal. The Carrier w i l l designate the on/cff 
duty point(s) for road crews, in accordance with existing rules. 
(Okaved WSH aad RDM 9/7/95). 

3. The existing switching limits o.? the UP terminal will 
not be affected by this consolidation, except to the extent that 
the switching limits will now include the CNW r a i l line to CNW 
Mile Post 500.3. 

4(a). All of the existing CNW terminal assignments (tliree(3) 
yard engines) may be discontinued. In order to effectuate this 
change, UP will offer the throe (3) incumberts of the yard 
assignments along vith a l l other CNW employees permanently 
headquartered in Kansas City the op-ion of accepting a separation 
allowance terminating a l l service with tlie UP/CNW under the 
conditions specified in Attachment "B". The minimum number of 
separat.Lons the UP will offer will be three (3) and acceptance of 
voluntary applications will be in aeniority order. When the 
assignments are abolished CNW employees will no longer have any 
seniority rights to such assignments. 

4(b). Should any of the three {3) incumbents remain in 
active service subsequent to the separation program, each will be 
provided the following two (2) options which must be exercised 
within ten (10) days subsequent to the date of their position 
abolishment: 
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Option 1. Exercise seniority to another position on the 
employees CNW/BLE Southem Seniority District No. 3 Roster 
outf.ide of Kansas City and, excluding the Omaha Metro 
Complex which i s explained in Section "D" ^f this Article; 
or 

Option 2. Exercise seniority in Kansas City on a CNW Pool 
Freight Tum or the CNW Road Service Extra Board. 

NOTE: An employee failing ô make an election of 
one of the two (2) options above will be 
considered as electing Option 2. 

4(c). Junior employees who are displaced by the two (2) 
seniority options set forth in this Sub-Section 114 (b)", will in 
tum be providei these same options which must be exercised 
within ten (10) days of displacement. 

4(d). I t i s understood and agreed, that seniority 
displacements to any CNW extra board will not automatically 
resuit in a junior employee reduced unless authorized by UP. I f 
such reduction is not made, but later in time through the normal 
seniority movements a junior employee is released, the exercise 
of seniority by that employee w i l l be under the provisions of the 
CNW Collective Bargaining Agreement. 

5. All r a i l lines, yards and/or sidingn within the 
cc«-solidated Kansas City terminal described in t h i ^ Section A 
will be considered as common to both LT and CNW crews. UP and 
CNV crews will be permitted to perform a l l permissible road/yard 
moves as allowed under National Agreements. Interchange rules are 
not applicable for intra-carrier moves within the consolidated 
terminal. (Side Letter or O&A) 

6. The tTP extra board w i l l protect a l l the consolidated 
work and territory in Kansas City. 

7. The current CNW Kai:<$as City extra board will protect 
a l l vacancies and extra s«srvice for CMW assignments an̂ 2 aay 
perform hours of service for CNW Assignments. (Okav RDM anu WSH 
on 9/7/95K 

8. UP yard crawa at Kansas City, nay perfcrn a l l work and 
Hours of Service relief within the Conbined Road/Yard Service 
Zone in accordance with National kgreenenta. Sucia aervice nay be 
in a l l directions out of the consolidated 
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terminals/complex. However, nothing in this Sub-Section will 
prevent the use of other employees to perform this work in any 
way permitted by applicable agreements. 

9. The current equity work/seniority allocation for UP 
employees (former UP, MP and MKT) at Kansas City will not be 
affected by implementing this transaction. 
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Side letter 1 

Ar" -.cle I 

Se.'.on A 

CNW KANSAS CITY ROAD EXTRA BOARD 

It is agreed thst the Kansas City extra board will continue 
in operation and will be govemed by the CNW/BLE Mediation 
Agreement of June 1, 1975 as amended by the CNW/BLE May 12, 1987 
Memorandum of Agreement. 

I t is further agreed that when tihere is a reduction of yard 
assignments and extra service in Kansas City, the UP will ensure 
that thereafter the minimum number of ei^iloyees assigned to this 
extra board will be equal to twenty five percent (25%) of the 
total number of assigned CNW pool tums at Kansas City. 

Example: 12 pool tums 
25% equals 3 extra board employees 

In guaranteeing that this Kansas City/CNW extra board is 
maintained at a 25% ratio, the parties clearly recognize that 
this guarantee is only applicable i f there are sufficient 
voluntary applicants for this board from CNW eaq>loyees who were 
headquartered at Kansas City on the date of this implementing 
agreement. In ot:her words i f the percentage ratio call? for five 
(5) employees and UP has only t:hree (3) voluntary CNW (pre-
implementing Agreement) applicants, the UP w i l l not be required 
to involuntarily place any eisployees on the board to maintain the 
25» ratio. 

CNWBLE.AMA - 6 - September 5, 1995 

116 



ARTICLE I 

SECTION B - ST LOUIS TERMINAL 

1. Upon five (5) days advance written notice by UP, the 
work and territory of the CNW terminal operations in Madison, 
Il l i n o i s , will be consolidated into the existing St. Louis UP 
terminal operations and switching limits. 

2. Subsequent to this terminal consolidation, CNW and UP 
road crews may operate into/out of any location within the 
consolidated terminal -ineluding the—Alton S—Oouthern Railiuad. 
The Carrier will designate the on/off duty point(s) for road 
crews. (Add Note: Foreign vards versus UP varda. interchange 
rule, etc.. will not be changed) (WHS approved 9/7/95K 

3. The existing switching limits of the UP Terminal will 
not be affected by this consolidation, except to the extent ttiat 
the switching limits will now include the CNW r a i l line to CNW 
Mile Post 144. 

4. Subsequent to the five (5) day advance consolidation 
notice by UP, the CNW St. Louis terminal assignments which 
consist of one (1) yard assignment and one (1) extra yard 
assignment will operate within the new consolidated terminal in 
the same manner.- as UP assignments with the following special 
incumbent conditions: 

YARD ASSIGNMENT 

a. The incumbent of the yard assignment on 
the date of consolidation will continue 
to hold sucb assignment and will remain 
as a CNW seniority employee govemed 
under the CNW Collective Bargaining 
Agreement and will not be subject to any 
seniority displacement by senior CNW 
employees. However, the attrition of 
this CNW assignment to UP employees and 
govemed under the MP Collective 
Bargaining Agreement w i l l apply when: 

(1) The incuinbent accepts a 
separation allowance offer by 
UP terminating a l l service 
with the 
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UP/CNW u-Jer the conditions of 
separation set forth in 
Attachment "B"; or 

(3) 

(4) 

NOTE 1: 

•NOTE—2" 

-The iucuuiLimi' 
•qg io 

ReLiies, 
-feeg»«.-̂ ed trom JCIDILU 

with tho. CK>» JT,' er 
The incunbent veiuntari lv(WHS 
OKAyj vacates the assignment, 
exercising seniority to 
another CNW assignment and 
sucb vac:&nt yard assignment is 
not su'oset^uently fi l l e d by a 
CNW engjloyee occupying the CNW 
Mooter sy Mine assignment as 
discussed in Article I I , 
Section Al of this Agreement; 
or 
The assignment is abolished. 

I t i s understood and agreed 
tbat I f this CNW assignment i s 
abolished and subsequently 
reestablished 
woE^within a one vear 
(ilj TFTTntî  period, the 
asaignment w i l l not attribute 
to UP enployees govemed under 
Idhe MP Collective Bargaining 
Agreement. fWHS and RDM 
?/7/?$) 

•*t- 13 U3 

^Jiat -rf-
idmbLuod and agrepd. 

on the date ef 
coneol Ida Liuu position ib 
vacant-fnot—pezmaneuLiy a CNW 
r-T"'"?'"')—the pnsirinn—uil'* automattcHttT—revert LU—tfae-

.«P (̂REMO^VED RDM and WHS 
9/7/951 

When this assignment doea attrite to the UP, CNW 
eaployees w i l l no longer have any aeniority righta 
to such assignment. 

EXTRA ASSIGNMENT 
NOTE ?-b (1) - The incumbent of the extra assignment on 

the date of conaolidation w i l l be 
offered the separation ccnditions aet 
forth in Attachment "B". I f auch 
incumbent electa to accept 
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separation, this extra assignment will 
be eliminated and thereafter a l l future 
service (extra or regular) will be 
performed by UP employees govemed under 
the MP Schedule of Agreement. CNW 
employees wiil no longer have any 
seniority rights to such assignment. 
I f , however, the incumbent does not 
accept separation, such incumbent will 
continue to hold the extra assignment 
and will remain as a CNW seniority 
^imployee govemed ander the CNW 
collective bargaining agreement and will 
not be subject to %ny seniority 
displacement by senior CNW employees. 

b (2). I f upon the date of consolidation, the 
incumbent on this assignment remains in 
service, this extra-assignment will be 
shared with UP employees on a six (6) 
month interval, with CNW operation for 
the f i r s t six (6) months. These six (6) 
month intervals between CNW and UP will 
continue until such tine as the 
assignment i s abolished or i t is not 
voluntarily f i l l e d by either the 
origimd incumbent or another Eastem 
District-1 CNW employee with a seniority 
date in engine service prior to the date 
of implementing this transaction. 

b (3). In the event this extra assignment is 
not subsequently filled voluntarily at 
the next six (6) month CNW interval by a 
CNW employee, tbis extra assignment will 
automatically be governed under the MPUL 
Schedule Agreement and protected by UP 
employees. CNW employees w i l l no longer 
have any seniority rights to such extra 
assignment. 

NOTE 1: I t i s understood and agreed that i f the 
extra assignment is 'abolished - and 
subsequently reestablished within a one 
yaax sin f6l mmt̂ iî  pariod, the 
assivjnment w i l l not permanently attrite 
to UP employeee governed under the MP 
collective bargaining egreemant. (OKAY 
RDM and WHS 9/7/95) 

NOTE 2: I t i s understood av̂ d agreed th»»t i f on 
the date of consolidation this extra 
assignment i s vacant (not 
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permanently assigned to a CNW employee) 
this extra assignment will automatically 
revert to tihe UP. 

5. All temporary vacancies (including v-.-ation) on these 
two (2) CNW yard assignments covered by t:his lection B will be 
protected by the MP St. Louis Terminal Extra Beard. UP employees 
protecting such vacancies w i l l be govemed under the MP Schedule 
of Agreement and National Agreements. 

6. Should the CNW incumbent on the yard assignment under 
Subsection 4(a) or the CNW incumbent/Eastem District-1 CNW 
employee occupying the extra assignment under 4(b) be placed on a 
medical leave of absence while occupying such assignment, the 
employees will not lose their right to reoccupy their former 
assignment upon retum to active service. In the interim 
however, the assignment( s) w i l l be considered as a UP 
assignment(s) under the MP Schedule Agreement. 

7. All r a i l lines, yards and/or sidings within the 
consolidated St. Louis Terminal described in this Section "B" 
will be considered as common to both tbe UP and CNW crews. UP 
and CNW crews will be permitted to perform a l l permissible 
road/yard moves as allowed under national agreements. 
Interchange rules are also not applicable for intra-carrier moves 
within this consolidated teminal. fNo changaa. see Side Letter 
or Note interchapoe versus INTRAfr>'̂ "qt transfers. Pg^gtfclg 
O&A'sl. 

8. UP yard crews at St. Louis may perfom a l l work and 
hours of service relief within the combined road/yard service 
zone in accordance with national agreements. Nothing however 
will prevent the use of other employees to perfom this work in 
any manner permitted by applicable agreements. 
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ARTICLE I 
SECTION C - CHICAGO TERMINAL AND 

NEW COMPLEX OPERATIONS 

1. The new Consolidated Caicago Teminal Complex (CTC) 
w i l l be the entire area within the following trackage: 

Waukegan (CNW MP 35.541'.-»' on the Kenosha Branch) 
southwest paralleling th.e EJE Rail line to Geneva (CNW 
MP 35.541.0 on the Geneva Subdivision) continuing on a 
parallel with the EJE line south through Ncrmantown and 
East Joliet and then east with the EJE through 
Brisbane, Matteson, Chicago Heights to Griffith, and 
then north on the same parallel with the EJE through 
Van Loon and Ivanhoe ending east on the EJE line 
through Kirk and then Gary Yard. (Shown on Attached 
map). (Okav 9/8/95 RDM) 

2. Subsequent to the establishment of the CTC under this 
transaction, CNW and UP (C&El) road crews may operate into/out of 
any location within the consolidated complex. The Carrier will 
designate the on/off duty point(s) for road crews. Road 
operation in the CTC i s discussed in Article I I I , Section B. 
(O&A's or Side Letter). 

3. Upon thirty (30) days advance notice by UP, the new CTC 
w i l l be in.itituted and a l l involved employees will be govemed 
under the '.ollowing conditions: 

A{1). A new separate CNW - CTC Seniority Roster will be 
established bulely for vard assignments 
headquartered within the CTC. This roster will 
consist of a l l current employees holding seniority 
on t:he CNW Chicago Freight Terminal-7 roster, CNW 
Eastem-1 roster, CNW Northeastem-2 roster and 
the Chicago and Eastem Ill i n o i s (C&El) yard 
roster. In addition, the roster will also include 
a l l current employees on each of these rosters 
engaged in #«jigine service training. The employees 
from these four existing rosters will be placed on 
the new CTC roster based upon the employee's 
engineer's seniority date that was or w i l l be 
established under applicable CNW/BLE and/or UP/BLE 
rules. I f this process results in enployees in 
enoin^ service 
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(2). 

Name 

i.-.ving identical seniority dates, seniority 
ranking w i l l be detemined by the employee s 
Company service date. 

Each employee placed on the ne: CTC roster will 
retain their eurreat assignment aad will also be 
provided prior rights and sea-crity to a l l of 
their fomer work and territory roster. The new 
CTC seniority roster w i l l display prior rights in 
the following manner: 

EXAMPLE: 

Prior Rights to a l l Assignments 

Roster 
Ranking 

Chicago 
Frt. 
Tem-7 

North-
E a s t e m - I eastem-2 C&El 

Jones, J. 
Smith, L. 
Ames, G. 
Baily, T. 
Moore, K. 

«1 
«2 
#3 
«4 
#5 

Note- Tbe example of a l l prior right listing i s not 
construed as establishing equity "slotting" of 
seniority. 

The new CTC roster will be posted on a l l bulletin 
>,o.̂ di I f ISe affected locations no laterthan thirty (30) days 
?rom Ihe d S l of !Slemen?ing this section. Corrections, i f any, 

?he roJter win be made within ffjxty (60) day? OiiiLj (20) 
4 ^ therlaf^er between UP and the BLE after which time the 
roster will be finalized. 

All employees placed on the new CTC roster will have 
r i c h e r to a l l assignments withia the consolidated 
However employees with prior rights shall 

to ?^eir f ^ e r work and territory withi: 
to taeir " ^^^^ ^^^^ superior to a l l other 

(4). 
seniority 
complex, 
seniority 
consolidated 

have 
the CTC 

complex 
employees on the CTC roster. 
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NOTE: Prior right employees working 
assignments in other than their prior 
rights seniority area will be 
compensated under the emplcyees' prior 
right Collective Bargaining Agreement 
but will work under the Collective 
Bargaining Rules goveming the 
assignment. 

(5). New employees hired and placed on the new roster 
subsequent to the adoption of the CTC w i l l be govemed 
under the CNW Collective Bargaining Agreement, but will 
have no prior rights to any assirnments within the CTC; 
w i l l have no rights to any CNW Eastem-1, CNW 
Northeastem-2 or C&El assignmeat jutside the CTC; will 
raak below a l l prior right employees on the roster aad 
will have seaiority rights to a l l assignmeats within 
the CTC. 

B. The CTC will be divided into ••.he following work zones, 
with assignments in each detemined by the on duty point. 

Zone I - The current CNW Chicago Freight Termiaal 7 
Seaiority Bouadaries. 

Zone 2 - The eurreat CNW Eastem 1 Seniority Bouadaries 
withia the CTC. 

Zoae 3 - The eurreat Northeastem 2 Seaiority 
Bouadaries withia the CTC which iacludes the Elk Grove 
asaigrmeftt Assionj"**"^*' ^ad Waukegan Assignmeats. 

Zoae 4 - The eurreat seaiority rights of C&El yard 
employees ia the CTC. 

C. The C&EI, CNW Eastem-1, CNW Northeastem-2 aad CNW 
Chicago Freight Temiaal-7 teniority preseace ia the CTC will be 
eliraiaated by attritioa of prior right employees. Prior right 
employees from these four (4) seaiority rosters placed oa "he CTC 
roster w i l l aot be r^afiaed to oaly the CTC area but w i l l be 
pemitted to utilize their seaiority outside the CTC i f aay; 
their prior rights within the CTC; or, aewly established 
seaiority witihia the CTC. 

D. C&El atsigameats in Zoae 4 of the CTC will be placed 
uader the CNW Collective Bargaiaing Agreement when such 
assiganeats are act f i l l e d by prior righta 
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