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C&EI employees. Whea such assignments are coaverted to the CNW 
they wi i l thereafter be coa? '.-'ered ia Zoae 1 of the CTC. 

E ( I ) . Except as set forwu ia Item (3) of t>is Sub-SectLon E, 
each zoae will have i t s own extra board aad emp .'oyees assigaed to 
such extra board will primarily work assigaaeat; with oa/off d"*-y 
poiats withia that zoae. Should any extra board be exhausted of 
employees, available employees fron aaother zoae's extra board 
may be used. 

NOTE I; Employees eallt* to protect aa 
assignmeat ia aaother zone wi l l be 
givea sufficient time to report to 
that assign.'fleat, i f employee oots 
to drive his/her own car. »̂  
paymeat of c oae way auto mileage 
allowaace from taeir resideace to 
tha on-duty poiat w i l l be paid, or 
the emplovee will be or wil l be-
provided traasportatioa from che 
Carrier designated oa-duty point in 
their regular zoae. (Okaved and 
rewrote bv RDM and WSH oo 9/7/9S) 

NOTE 2: Employees called to protect aa 
assignment ia another zoae w i l l be 
compeasated under the ecployee'a 
collective bargaiaing agreement but 
will work under the Collective 
Beurgainiag Rulea goveming the 
assigameat. 

(2) . Th^ C3m extra boards established for Lhe CTC w i l l be 
govemed by the coaditioos set forth in Side Letter 1 
of this Sectioa C. 

(3) . Dviriag the prior right C&EI attrition process, i t ia 
recognized that the t<>.;aporary extra board for Zone 4 
uiay have both prior right C&EI and CNW eaqpioy^es 
ocrropyiag poeitioas oo th«» board. During thia tine I t 
is understood that vJie C&El collec ;:ive bargaining 
agreement v i l l govern operatioa of the board ao long aa 
a C&EI prior right eaployees occupy positions oa the 
extra board. Ooce this board i s abaent of prior right 
C&EI employeea, i t wi l l b« coaibinad with tha Zona 1 
extra board. 

F. Duriag the C&EI proceea of attrition, vacation 
scheduliag will be haadled by the prior righta seniority 
districts iadividually followed by the CTC roster new hires. 
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G. Not withstaadiag a l l provisioas of this Sectioa C, i t 
is recogaized that whiie there w i l l be prior rights for 
seaiority/assignmeat purposes aad two collective bargaiaiag 
agreeroeats operatiag ia the temiaal (during- the C&EI attrition 
process), the CTC is a coasolidated temiaal for a l l operatiag 
purposes. 

n ( l ) . CTC vacancies oa eurreat assignmeats w i l l be f i l l e d ia 
the followiag order: 

Stop I - Voluatary applicants in seniority order from 
employees on the CTC Roster with prior rights to the 
assignmeats. 

Step 2 - Voluntary applicants in seaiority order from 
a l l other employees oa the CTC Roster. 

Step 3 - lavcluntary assignmeat from the juaior 
employee occupyiag the proteetiag extra board. 

H(2). Newly est'blished assignmeats ia each zoae w i l l be 
f i l l e d ia the ŝ nie o.Jer as Item 2 above except any assignmeats 
estanlished ia ladiaaa uader Zoae I will aot apply for prior 
righi. coasideratioa. Sueh assigamen";(s) will be f i l l e d s t r i c t l y 
on the employees CTC seaiority aad ia the eveat aay assignment is 
not voluatarily fill e d , i t w i l l thereafter be forced assigaed to 
new employees. 

I . Ai: r a i l liaes, yard and/or sidings withia che CTC 
described ia this Sectioa C wi l l be coasidered as commoa to both 
UP and CNW crews. UF aad CNW crews w i l l be pemitted to pcrfom 
a l l pemissible road/yard moves as allowed under Natioaal 
Agreemeats. laterchaage x-ules are aot applicable oa intra-
carrier moves withia the coasolidated teminal. (SEE SIDE Larxan). 
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Side letter 1 

Article 1 

Section C 

CTC GUARANTEED EXTRA BOARDS 

I t is agreed tlvat Guarantee Extra Boards shall 
established at aad replace the existiag extra board! ia ?^e aeS 
CTC uader the followiag tems aad coaditioas: 

1. Eagiaeers assigned to a Guaraateed Extra Board will h^ 
^ t l " " i V t J . V . l l ' l ' .''"•̂  ̂ ««^-«onthly pay period aad J ^ i t ^iJu^? 

: } } v^* subject to future wage aad/or COLA •.Ijustmeats. Paymeat 
?he bSard^""""^ °^ employee is assig^S^o 

2. The UP shall regulate the aumber of employees oa the 
Guaraateed Extra Boards. Vhe DP shall not be subject to claims as 
* l^f^}^ °^ regulatloo thereof. The UP shall easure that a 
sufiicieat number of erjployees are on the boards to provide 
reasonable abseace privileges, and vacation r e l i e f . 

3. An employee who graated time off, misses calls, or 
5°?. e*^^" ^« guarantee reduced by 

$163.00 for each 24-hou':8 period or portion thereof and that 
anount will be eubject to future wage and/or COLA adjustnents. 

4. A guaranteed extra board enployee who i s unav»iiable 
^ ^̂ 2 occorreacee in a pay period cr who i s 

unavailable for more thaa aeveaty-two (72) combined hours per pay 
period will forfeit the guarantee for that pay period. 

NOTE: I t ie agreed that UP w i l l allow local 
chairmen of the BLE to be absent for 
necessary union business without forfeiting 
their pay period guarantee with the 
understandiag that their guaraatee will be 
reduced by one (1) day for each twenty four 
(24) hour period or portion thereof for 
abaencea in excean of the occutrence 
limitations apecified in thia Section 4. 
Further, i t ia agreed that OP reserves the 
right to cancel thia "note" upon the aerving 
of a thirty (30> day advance notice. 
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5(a). Employees essigned to the guaranteed extra boards will 
be pemitted to be absent for tweaty-four (24) hours at the UP 
discretioa provided that empioycss retumiag to service from 
absence will be subject to c a l l two (2) hours prior to the 
expiratioa of the abseace. 

(b). Employees may be pemitted abseace for more than 24 
hours at the discretioa of UP, provided that the employees agreed 
to be subject to duty at a specified time prior to their abseace. 
Employees uader this provision will be subject to cal.l two (2) 
hours prior to the time designated for retum to duty. 

6. Employees wi l l aot have their guaraatee reduced due to 
a compeasable layoff; sueh as, Compaay busiaess, vaeatioa, 
bereavemeat leave c~ jury -duty. 

7. Aa employee added to the guaranteed extra board will be 
paid guarantee for the day added, provided he/she meets the 
availability requiremeats cf this agreement. All eamiags made oa 
the day added will be iacluded ia the computatioa of the 
guaraatee. Guaraatee w i l l aot be paid the day reduced from the 
board. 

8. Employees assigned to the Guaranteed Extra Board may be 
required to protect hostler vacaacies and extra work ia addition 
to the Engineer vacancies aad f^-tri work that tney protect. 

9. Aay existing arw aad/or UP (Cfi«EI) agreemeat provisioas 
aot expressly superseded by this agreemeat will remaia ia effect. 

(Will be discuf.sed later). 
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a. Transfer to the UP and be placed oa UP/BLE 
Seaiority District 1 Roster; or 

b. Accept a separation allowaace temiaating a l l 
service with the UP/CNW under the coaditioas of 
separatioa set forth ia Attachneat "B"; or, 

c. Exercise seaiority to aaother positioa oa the 
employee's CNW/BLE Southem Seniority District Vo 
3 Roster exeludiag aay Kjasas Citv assignmeats 
(yard, road aad/or extra board) ar set forth ia 
Section A of this Article. 

4(2). Aa employee failiag to make an election of one of the 
three (3) opticas ideatified, above, will be coasidered as 
electing Optica c. 

5. Ia the eveat aay of the CNW eaployees specified ia Sub-
Sectioa 4, elect to exercise their seaiority (Optica (c)) a 
juaior CNW employee, the UP will ia tu_-n offer that juaior 
affected CNW employee the a_time frame of (10 days) andthesane 
opticas provided ia 4, above. The UP wil l continue to provide 
the options to juaior affected CNW enployees until the total 
number of separatioa opticas (Option (b)) and/or transfers to UP 
(Option (a)) equal the '^otal aumber of eiQ>loyees listed ia Side 
Letter 1 or whea a l l juaior employees affected have elected to 
displace. 

NOTE: Side Letter 
compOê e 

1 

ttrsrrng 
ef' '"thte—Sectoi 
ti£ u l l tlio-

tuufilujLcm described » — c k r.,«.̂ ... iTTT" 
When this process i s conp 1 eted. «9 
CNW employee mav transfer to the ?P-ip trryt^mr-
this provision. (OK WSH), 

6(a). Any CNW employee lasted oa Side-letter 1 who elects to 
transfer to UP (Option (a)) will be placed oa the UP/BLE 
Seniority District 1 roster based upoa the employee's eagiaeer' 
seaiority date that was established uader CNW/BLE Rules. I f thi-. 
process results ia UP/CNW employees haviag Ideatical seniority 
datea, seaiority raakiag will be detemined by the enployee'a 
eaqine ':ervice date, ecwpaaj aiii 'i.ii:L Jafcit> 

(b). As a result of CNW employees transferring to the UP, UP 
employees holding seniority on the UP/BLE Seniority District 1 
roster w i l l be offered in seaiority order the separation 
allowance optica aet forth ia 4.(b). The number ol separation 
allowances 
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available will, however, not exceed the nunb«».r of CNW employees 
transferriag to UP/BLE Seniority r i s t r i c t 1. 

(e). Subsequent to the provisions of 6(a) a.id (b) above, the 
new UP/BLE Seniority District 1 roster will oe posted on a l l 
bulletia boards accessible to the affected enplayer. Corrections 
to this roster, i f any, w i l l be made between UP and BLE within 
?ixt7 f6Ql thi'i'ty (30) rltiyn thereafter, after which the roster 
shall be considered finalized. 

7. CNW employees transferring to the UF and placed on 
UP/BLE District 1 roster w i l l have ti:e optica of retaiaing their 
current CNW Health and Welfare coverage or enrolling into the UP 
Health and Welfare System, The election of the enployee must be 
exercised ma letep-^hM IM^HLJ, (10) daiTT nihnnricnt <(i limiirui. 
at the time of transfer . usiao the attached fom. (Okaved bv RDM 
aad WSH on 9/7/95)7^ 

8. A CNW enployee traasferrirg to the DP will retaia -121 
engiae service rights as i f the eaployee had accuffiulatr.id a l l 
service with the UP. Retei.\tion of CHW seniority and 
e^t^liShmenl; of Uf Trainnen'e sanioritv w i l l be governed bv 
applicable CNW and tTP TYyiwawn's mles. (Okaved bv RDM aad WSH 

9. The current seniority/work equity allocation for OP 
employees (foraer UP and MP) in the OMC w i l l not be affected by 
Implementing thia transactioa. 

10. All r a i l lines, yards and/or aidinqa within the 
consolidated OMC complex described in this Section D w i l l be 
coasidered as commoa to both UP aad CNW crews. UP aad CNW crews 
w i l l be permitted to perfom a l l permissible road/yard noves as 
allowed urder Natioaal Agreeneats. Interchange mles are not 
applicable for intra-carrier moves within the consolidated 
teminal /complex. 

11. Extra boards protecting the consolidated work and 
territory ia the OMC w i l l be govemed by applicable UP rulea and 
manned by UP eaployeea. 

NOTE 1: The OP extra board enployeea at the CMC nay 
perfom Hours of Service relief work for CMW 
road assignnents operating in the Boone — 
GMC pool and the Clint - OMC pool aa fully 
described in Article IZZ, Section B. 

NOTE 2: U? extra board eiq>loyeea at the OMC nay alao 
perfom Hours of Service relief work for CNV 
road assignnents operating Sioux City - QMĈ i. 
aoath of MP Milepost 10.2. fWSH). 
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12. UP yard cre*rs in the OKC nay perfom a l l work aad Hours 
of Service relief withia the Conbiaed Road/Yard Service Zoae ia 
accordance with National Agreements, as defined in Section I I . 
Such service may be in a l l directions out of the coasolidated 
complex. However, aothiag ia this Sub-Sectioa wi21 preveat the 
use of cther employees to perfom this work ia aay way pemitted 
by applicable agreemeats. 
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Side Letter I 

Article I 

Section «; 

OMAHA METRO COMPLEX (OMC) 

AFFECTED CNW EMPLOYKAS 

WORK LOCATION/NAME 

Council Bluffs 
A. P. Brummer 
L. E. Sass 
E. Hochlan, Jr. 
G. A. Moller 
J. L. Winter 

Fremont 
J. S. Colley 
K D. Miller 

Norfolk 
R. J. Thomas 

Fremont/Blair/Mo. Vallev 
D. F. Maxwell 
R. S. Custer 
T. J. Gilmore 

Fremont/Norfolk 
R. C. Hanck 

TOTAL 17! 

£KGiy£ER DATE 

09/25/81 
05/01/79 
08/21/74 
09/10/93 

04/25/75 
05/18/91 

01/03/73 

08/01/74 
09/15/79 
09/06/60 

04/17/77 

COMPANY DATE 

05/12/80 
11/22/77 
10/19/73 
05/14/80 
07/11/94 

01/17/75 
07/25/86 

04/26/72 

09/03/73 
05/01/76 
10/31/52 

05/11/76 
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Side Letter 2 

Article I 

Sectioa D 

CNW FREMONT WEST OPERATION 

At the present time, th' CNW operates a local from Fremoot 
to Columbus aad Norfolk and the switch eagine at Norfolk. The 
incumbeat cn this assigameat is iaclud&-i r̂ n Side Letter 1 of this 
Sectioa iaasmueh as tais assigameat w i l l be consolidated into the 
UP operatioas aad thereafter aay future operations from Fremont 
to Columbus will be govemed by the UPED Agreement. This change 
will be made at the same time as a l l other transactions ia this 
Sectioa. 

CNW employees, at the ̂ ime of this coasolidation, w i l l have 
ao further operatiag rights for such service. Tr'iir*V*"^ff °^ 
these assignmeats are identified in Side Letter No. 1. fOkaved 
bv RDM and WSH on 9/7/95). 
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ARTICLE I I 
COAL OPERATIONS 

TRANSACTIONS 

Sectioa A - Moaterey Mine Operation 

Sectioa B - Sergeaat Bluff Operatioa 

Sectioa C - Eastem Power Plaat Operation 

Sectioa D - South M o r r i l l Operatioa 
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ARTICLE I I 
SECTION A - MONTEREY MINE OPERATION 

1. The CNW Moaterey Miae operatioa coasists of oae (1) 
assignmeat aad by the serviag of a five (5) day advance writtea 
notice by UP, the following special coaditioas of this assigameat 
for i t s iaeufflbent will apply: 

a. The iacumbeat of the asixgnmeat oa the date of the 
UP's aotice wil.T eoatiaue to hold such assignmeat aad 
will remaia as a CNW seaiority employee govemed uader 
the CNW collective bargaiaiag agreemeat and will not be 
subject to any seaiority displacemeat by seaior CNW 
employees. Howaver, the attritioa cf this assignmeat to 
UP employees and govemed uader the C&EI collective 
bargaining agveemeat w i l l apply when: 

(1) The incumbent accepts a separatioa allowaace 
teminatiag a l l service with the UP/CNW uader 
the conditioas of separation set forth in 
Attaciiment "B"; or 

(2) The iac'imbeat retires, resigns or i s 
teminated from service with the CNW/UP; or 

(3) The iacumbeat voluatarily vacates the 
assignmeat, exereisiag seniority to aaother 
CNW assignment and such vacant assignment on 
this Monterey Mine Operatioa is aot 
subsequeatly f i l l e d by the iajumbeat of the 
St. Louis Yard assignment ar discussed ia 
Article I Sectioa B 4(a) of this Agreemeat; 
or 

(4) The assignmeat is abolished. 

KOTE: I t i s uaderstood aad agreed that i f this 
CNW assignment i s edaolished and 
subsequently re-established withia a six 
(6) moath period, the assigameat will 
not attrite to UP employees and 
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govemed under the 
bargaining agreemeat. 

C&El collective 

2. All temporary vacaacies (iacludiag -acation) and/or 
extra service oa the Moaterey Miae Operatioa wil: be protected by 
the C&EI St. Louis extra board. UP employees proteetiag such 
vacaacies will be govemed uader the C&El Schedule Agreemeat and 
National Agreements. In additioa, hours of service *rork for South 
Pekia crews may be perfomed by this extra board. 

3. Should the CNW iacumbeat of the Moaterey Miae 
assignment imder this Sectioa B be placed oa a leave of abseace 
for medical reasoas, such iacumbeat will aot lose the right to 
reoccupy the assignmeat upoa retum to active service. Ia the 
interim, however i t i s agreed that the assignment will be 
considered as a UP assignment under the C&El Schedule Agreemeat. 

4. Whea, uade- the provisioas set forth ia this Sectioa A, 
the Moaterey Miae Operatioa assigameat is govemed uader the C&EI 
Schedule Agreemeat aad protected by UP employees, a l l future r a i l 
coal shipmeats will be serviced by UP uader sueh Schedule 
Agreemeat. CNW employees w i l l have no further operating rights to 
handle such coal movemeats. For the purposes of this operatioa 
the trackage from St. LouisAiadisoa to and fron Monterey Mine 
w i l l be regarded as UP/BLE/C&EI seniority trackage. 

5 UP extra board employees protecting temporary vacancies 
oa the Moaterey Mine assignment w i l l be provided payment of a 
one-way auto mileage allowance from the on-duty point to the 
designated iaterchaage peats should the enployee elect to use 
his/her owa auto ia lieu of beiag traasported by the Carrier. 

6 The UP aad/or CNW Monterey Mine assignment nay 
receive/deliver the trains anywhere within the consolidated St. 
Louis temiaal complex, iacludiag the Altoa aad Southem i f not 
interchanged with other Carriers outside the terminal. 
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ARTICLE I I 
SECTION B - SERGEANT BLUFF OPERATION 

1. Effective upon by the serving of a five (5) day advance 
notice by UP, the Sergeaat Bluff Intefdi*-raiuiial Coal Operation 
will continue to be manned by CNW Central 5 seniority employees 
but wl 11 thereafter be govemed under the followiag special CNW 
Operaciag Rules: 

a. There will be oae (1) uaassigned serviee rotary 
pool freight operation with the home teminal of 
Sioux City aad the away from home teminal of 
Council Lluffs. 

b. CNW employees wi l l be placed in their proper 
rotation (blue printed) upoa retum to the home 
temiaal i f runaround either en route or at a 
teminal and ao runaround penalties shall be 
applicable. 

c. Basic day mileage, overtime transportation and 
meal allowance will be govemed by the applicable 
CNW & National AgreenentsIiiLiLiili u ijiun^^ Katiuaut 

Held-away-from-home teminal tine will be eight 
(8) hours in every twenty-four (24) hour period 
beginning after the f i r s t sixteen (16) hours, i f 
applicable. Crews reaching the OMC with sufficient 
time left to work may be operated back to Sioux 
City. 

Hours of serviee relief/short tiimarouad service 
for CNW crews destined for the OMC may be 
perfomed by UP OMC yard crevrs and the UP OMC 
extra board or the first-out Sioux City crew at 
the away-from-home teminal. However, aothiag ia 
this Item (e) wil l prevent the use of other 
employees to perfom this %«ork in aay way 
pemitted by applicable agreements. 

CNW crews mey operate into/out of any location 
within the OMC irrespective of whether the 
employees are placed on 
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duty or relieved from service. In other words, 
crews may be placed oa duty or relieved from 
service at Frenoat, Califomia Juoctioa, Missouri 
Valley, Council Bluffs or points .a between and in 
a l l cases, the enployees will' be transported 
from/to Council Bluffs in contir.'icus s«rvice with 
payment with a l l miles run with not less tfian 4 
basic dav (in dispute WSH RDM 9/7/95)^—t4M> 
disLiict miles. 

NOTE: The tem transport from/to Council 
Bluffs under this Item f. includes the 
lodging facility. 

g. All vacancies on the Sergeoit Bluff pool tums 
aad/or extra service will be protected by the aew 
CNW Sioux City extra board which i s set forth in 
Side Letter 1 of this Sectioo. 

h. l a i t i a l teminal delay will be govemed by 
applicable CNW Agreements and National Rules and 
will apply at Couacil Bluff - for the OMC, as well 
as Sioux City. Final teminal delay will be 
govemed under National Agreenent Rules. 

i . Eiiq>loyees at the OUC transported to/fron traina at 
locations other than Council Bluffa will be 
considered in continuous service, i.e. on duty and 
uader pay. (Ia Dispute. Tirae and Mileage). 

2. Aay CNW agreeneats aad understanding conceming this 
Sergeaa*- Bluff tmeidiw ibiuual operation which conflict with Sub-
Section 1 will aot be applicable. (Okaved bv RDM aod WSH oo 
9-7/95). 
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Side Letter 1 

A r t i c l e I I 

Sectioa B 

GUARANTEED ENGINEER'S EXTRA BOARD 
SIOUX CITY 

A new guaraateed eagiaeer's extra board w i l l be established 
Sioux City aad w i l l be govemed as follows: 

at 

1. OPERATION. The eagiaeer's guaraateed extra board w i l l 
operate oa a rotary basis. Aay eagiaeer displaciag on or narkiag 
up for service w i l l be placed at the bottom of the board at the 
time of sueh displacemeat or mark-up. Eagiaeers retumed to the 
board after workiag w i l l be placed at bottom of the extra board 
at tie-up time. I f more thcui oae eagiaeer ties-up at the same 
time, previous board steading w i l l govem. 

2(a). GUARANTEE. Subject to the provisions of A r t i c l e V 
Sectioa A (Pay D i f f e r e a t i a l ) Eagiaeers assigned t o the extra 
board shall receive a semi-moathly guaraatee equivalent to 1800 
miles per pay period at the staadard basic daily through f r e i g h t 
rate applicable to the weight-oa-drivers bracket of 950,000 and 
less than 1,000,000 pounds. This rate i s subject t o future 
geaeral wage adjustmeats iacluding COLA. The guarantee shall be 
computed oa a daily basis aad shall aot apply to any calendar day 
the extra eagiaeer is abseat from service or otherwise becomes 
aot available for serviee or ary following calendar day which an 
extra eagiaeer coatiaues to be a.'iseat or to be unavailable past 
12:00 Nooa. 

NOTE 1: See "Exhibit A" for various examples. 

NOTE 2: The 1800 miles has ao beariag oa the number of 
miles ia a basic day aad refers s t r i c t l y to niles 
operated. 
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(b). All eamiags rtt-eived by extra eagi-^ assigaed to 
t-he extra board will be used ia computiag such guarantee. Exttw 
engineers laying off oa ca l l , missiag call or not available for 
c a l l as a result of tyiag up for extra rest will have their 
guaraatee reduced by the amouat they would avK eamed had they 
aot laid off oa call or missed c a l l , with a miaimum of a 
guaraateed day. Extra eagiaeers missiag c a l l whea other thaa 
first-out will have their guaraatee reduced by one day oaly. 
Extra eagineers uaavailable more thaa two (2) occurrences per pay 
period, or beiag uaavailable more thaa 72 combiaed hours per pay 
period, w i l l have their guaraatee suspeaded for such pay period. 
This will include any uaavailable status iacluding extra rest," 
but wi l l exclude abseaces for Compaay busiaess or BLE loeal 
ehairmaa who must be absent for unioa busiaess. 

(e). Eagiaeers added to the ertra board will be paid 
guaraatee for the day added provided they meet the availability 
requiremeats of this agreemeat and a l l eamings made on the day 
added will be iacluded ia the computatioa of guaraatee. 
Guaraatee will aot be paid to aa eagiaeer oa the day reduced from 
the extra board. 

NOTE: See "Exhibit A" for examples of guarantee payment. 

3. LAYING OFF OTHER THAN ON CALL (AT HOME TERMINAL). 

An extra engiaeer layiag off for aay reasoa and at any time other 
than oa ca l l w i l l aot be permitted to mark-up or twelve (12) 
hours from the time of such abseace. Eagiaeer must mark-up to 
resume service. 

4. LAYING OFF (ON CALL) AT HOME TERMINAL), ' Aa ex t r a 
engineer layiag off oa t a l l will be held ia uatil the tie-up of 
the respondeat or twelve (12) hours from the tine of the layoff, 
whichever i s later, aad such eagiaeer must mark-up to resume 
duty. I t i s uaderstood that this provisioa does aot preveat the 
Carrier from admiaisteiiag such diseipliae as i t deems proper for 
a missed c a l l . 

5. MISSING CALL (AT HOME TERMINAL). An extra engineer 
missiag c a l l w i l l be automatically marked to t.he bottom of the 
extra boaird at the tine of such miss c a l l . 

6. MISSED CALL (AT FAR TERMINAL). For guarantee purposes, 
an extraO engiaeer missiag a call or laying off at the far 
teminal w i l l be treated the same as an extra engiaeer laying off 
on c a l l at the home terminal and will not be retumed to the 
extra board until tie-up of the assignment such engineer missed 
c a l l for. 
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7. OUTLYING VACANCY. An extra engineer who misses a c a l l , 
lays off oa call or ties-up for extra rest whea such engiaeer 
stood for aa outlyiag vaeaacy will , upoa reportiag for serviee, 
be required to relieve the eagiaeer who accepted the ca l l i f such 
eagiaeer is s t i l l occupyiag the outlyiag vaeaacy. The engineer's 
guarantee will be reduced by the amount he/she would have eamed. 

8(a). REGULATION^ The aumbei' of employees assigned to the 
extra board shall be detemiaed by the Carrier. Assignments to 
the guaranteed extra board shall be made ia accordaace with 
Schedule Rules aad modificatioas thereto. 

(b). Eagiaeers added to the extra board shall aot be removed 
therefrom for a period of 7 days but may ap^^y for assignments or 
be displaced earlier. 

EXAMPLE: Extra board is added to on May 1. Eagiaeer 
assigned to the extra board oa May 1 nay aot be removed uatil 
May 8. 

9. DEADHEADING. Deadheadiag which results fron the 
regulatioa of the extra board will aot be paid for. 

10. SHC.̂ T TURNAROUNDS. Extra eiigiaeers makiag a short 
tumarouad trip out of the home temiaal will be placed at the 
bottom of the extra board. 

11. CONFLICTING AGREEMENTS. All Other agreemeats, 
uaderstandings etc. ia coafliet with this agreemeat are hereby 
superseded while this agreemeat i s ia effect. 

12. PENALTY CLAIMS. The Compaay will aot be peaalized ia 
any way ia the applicatioa of this agreemeat. 
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I 

EXHIBIT A" 

EXAMPLES FOR PAYMENT OF GUARANT̂ v 

An extra eagiaeer: 

^' WHEN FIRST-OUT (LAYING OFF AND MISSINT, A CALL). 

Lays off or—lavs off oa c a i y at 10:30 P.M. Jaauary 3 
aad marks up at 12:00 Noon Jaauary 4. The extra 
engiaeer will lose guaraatee or the amount he/she would 
have eamed for the calendar day January 3. 

I f the extra engineer had not narked up until 12:01 
P.M. January 4 he/she would have lost guarantee or the 
anount he/she would havc! eamed for the calendar days 
January 3 and 4. 

If the extra engineer continues to lay off greater than 
72 hours, he/she w i l l have his guarantee suspended for 
that half. 

(b) Lav off: at 1:00 AM. January 3 and narks up at 1:00 
PM. January 3. The extra engineer w i l l lose-, guarantee 
for the calendar day of January 3. 

(c) Misses a c a l l : at 11:00 A.M. January 3. The extra 
engineer will lost guarantee for January 3 or the 
amount he wculd have eamed for January 3. 

2. WHEN SECOND-OUT (MISSING A CA^I^), 

(a) ?<iggeg one—call at the home t*r«̂ n̂ t|; «t 11:00 A.M. 
January 3. He/she will lost one day's guarantee. 

(h) Mi?se? two calls at the home terainal; at 11:00 A.M. 
Jatucry 3 and misses another cal l at 4:00 P.M. January 
3 *hen first-out. The extra engineer will lost 
guarantee or the amouat he/she would have eamed for 
j£muary 3. 

(c) {ii£SS2 three call s at the home terainal; «t 11:00 A.M. 
January 3 when second out, misses a second c a l l at 4:00 
P.M. January 3, and misses another c a l l at 10:00 P.M. 
January 3. The engineer w i l l loat hia/her guarantee for 
the first-half pay period of January. 

NOTE: In examples 1(c) and 2(a)(b)(c) above, the 
extra engineer autonatically dropa to the 
bottom of the extra board at tha tine of the 
nias c a l l . 
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ARTICLE I I 

SECTION C - EASVERN POWER PLANT OPERATIONS 

Operatioas betweea the power plaats at Waukegaa 
Pleasaat Prairie and Cliatoa w i l l be operated as follows: 

and 

a. Pool freight service between the power plaats aad 
Cliaton will be haadled by aa exclusive uaassigaed service rotary 
pool ( f i r s t i : / f i r s t out) headquartered at Waukegaa. 

b. Employees traasported to/from Waukeg*n to/from the 
power plaats will be considered ia continuous se.rvice, i.e., on-
duty and under pay. 

r Employees workiag ia this pool service will be from 
both the Eastem Seaiority District No. 1 Roster aad the 
Northeastem Seaiority District 2 Roster. Equalizatioa will be 
based oa mileage aad adjusted accordiagly by BLE Represeatatives. 

d. All CNW Rules aad Natioaal Agreemeats 
with this Sectioa will apply to this pool. 

aot ia coafliet 

this pool wi l l be 
Ljad service extra 

•* I ^ — r nl 

e. Vacaacies aad/or extra service oa 
protected by the uuw LlilLayo appropriate 

ArtielL f. Extra board employees proteetiag service oa this pool 
wi l l be provided auto mileage to and from Waukegan and Proviso 
Yard in Chicago. Add Note 1 from page 14. (Okaved bv RDM and WSH 
on 9/7/95) . — 
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ARTICLE I I 
SECTION D - SOUTH MORRILL OPERATION 

1. Effective with the serviag of a fivr (5) day advance 
writtea notice by UP, UP crews called oa dut- at South Morrill 
may receive their traias up to tweaty-five (25) miles westward 
(compass aorth) oa the CNW from South Morrill. Ia tum, CNW crews 
called oa duty at South Morrill may receive their traias up to 
tweaty-five (25) miles eastward (compass south) oa the UP from 
oouth Morrill. 

2. The tweaty-five (25) miles listed ia sub-section 1 
above, will rua east from UP Milepost 156.8 to UP Milepost 131 8 
and will rua west from UP Milepost 166.0 to CNW Milepost 29.8 and 
JP Milepost 191.0. 

3. Crews relieving trains or extra wrews called for 
service oa the operatioas ideatified ia 1 above, will also be 
pemitted to operate oa the territories listed. However, aothiag 
ia this Sectioa D will preveat the use of other employees to 
perfom this work ia aay way permitted by applicable agreemeats. 

4. Crews receiviag their traias oa the other seaiority 
districts as set forth in this Section will be paid for a l l time 
coasumed beyoad South Morrill (as defiaed ia Sub-Sectioa 2) with 
a miaimum paymeat of $69.35 (inerg»ai>l ....oo. Should time be 
used, UP employees will be paid at UP rates aud CNW employees 
wil l be paid at CNW rates. This paymeat will bft subject to the 
following: 

a. I t w i l l be separate aad apart from the aormal 
subdivisioa traia operatioa, i.e , there will be 
ao offset for road arbitraries/mileage 

b. All eurreat employees as of the iate of advaaee 
aotice iacludiag those employees curreatly 
selected or in formal eagiaeer trainiag, will be 
eatitled to the paymeat. (Okaved bv WSH on 
aZ7/?5), 
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c. The paymeat w i l l be subject to future wage 
adjustmeats, iacludiag COLA. 

5. Crews operatiag to the same objective teminal from 
South Morrill will aot be eatitled to temiaal rua arounds i f one 
or more of the crews operate on the other seniority district as 
set forth ia this Article. Crews wi l l , however, be placed ia 
proper order at the home temiaal ia the same order ia which they 
were origiaally called at the home temiaal. 

6. CNW employees holdiag a permaaeat CNW coal liae pool 
freight positioa or extra board assigameat at South Morrill oa 
the date of UP's aotice aad who are adversely affected by 
impiemeatatioa of this Article will be covered by the wage 
protective coaditioas set forth ia Article VII. 

7. Ia the operatioa set forth in this Section D i t i s 
understood that i n i t i a l teminal delay will end when the traia 
actually starts oa its i a i t i a l road trip in the track where the 
traia was assumed aad will aot again cossQence when the crew 
operates back into South Morrill after operating west or east, 
whichever is applicable. The operation back through South Morrill 
wi l l be coasidered as an iatemediate poiat. 

8. The special operatioa described ia this Section D ahall 
temiaate by the serviag of a thirty (30) day advance notice from 
the UP. 9/7/95 RED - on table 9/7/95 okaved WSH TO REVIEW. 

*On-off ducv point Sonth Morrow snm^ trainnen. 
*25 miles zone — departure onlv. 
*Top/Bottom Roster — no forced assignments — prior 
rights. Perceatage of run when rua throagh South Morrow 
occurs. 
•Possible transfers later — i f DTP wil l not cooperate. 
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ARTICLE I I I 
EAST - WEST MAIN LINE OPERATION 

TRANSACTION? 

Sectioa A - North Platte - €HC 

Sectioa B - OMC - Chicago 
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ARTICLE I I I 
SECTION A - NORTH PLATTE - OMC 

Upon the serving of a thirty (30) day advaaee writtea aotice by 
thi nZr .??"e^ght operations betweea North Platte, Nebraska aad 
the OMC wi l l be chaaged as follows: 

«,^5! eurreat North Platte - Frenoat aad North Platte -
Council Bluffs iaterdivisioaal pools will cease operatioa, with 
the uaderstaadiag however that these pools may be re-established 
by the Carrier at a later time. 

b. Oae (1) aew iaterdivisioaal pool will be established 
betweea the OMC aad North Platte, operated as a "double headed" 
pool with headquarter poiats at both North Platte aad Council 
Bluffs. Secoad District UP employees at North Platte ij>j F i r s t 
District UP employees at Couacil Bluffs will eoatiaue to operate 
trains la this corridor aad a l l of the operatiag mle agreement 
coaditioas of the North Platte - Couacil Bluffs Interdivisional 
Agreement will apply to the aew North Platte - OMC operatioa 
except as set forth below: 

1. The pool freight service will eatail a District 
mileage betweea North Platte aad the OMC of 304 
•frW-miles. 

2. All operatioas ia this pool at Couacil Bluffs w i l l 
be coasidered ia the OMC irrespective of whether 
the employees are placed oa-duty or relieved from 
servics aaywhere withia the OMC. In other wrds, 
crews may be placed on duty or relieved from 
serviee at Fremont, Missou.ri Valley, Council 
Bluffs or poiats ia between and in a l l cases, the 
employees will be transported from/to Council 
Bluffs in coatiauous service with payment 
currently at 0̂4 ^ district miles. (OK bv 
WSH). — " 

NOTE: For employees headquartered i a 
North Platte, traasportatioa 
from/to Council 
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Bluffs under this Item 2 iacludes 
the lodgiag f a c i l i t y . 

3. l a i t i a l termiaal delay w i l l be governed by 
applicable UPED Agreemeat aad Nctioaal Rules aad 
will apply at Couacil Bluffs frr the OMC as well 
as North Platte. Final teminal delay will be 
govemed under National Agreement Rules. 

4. Employees at the OMC transported to/from traias at 
locatioas other than Council Bluffs will be 
considered ia coatiauous service, i.e., oa-duty 
aad uader pay. 

5(a). The equalization of Biileage in the aew North 
Platte/OMC operation between the UP/BLE First 
seniority d i s t r i c t and the UP/BLE Secoad seaiority 
district w i l l be adsonistered by BLE 
Representatives, with adjustments made at 
aecessary times. For d a r i f icatioa, the CNW 
trackage aad territory defiaed in the aew OMC will 
be considered as UP/BLE First seniority district 
territory. 

(b). Due to the stipulation of niles in this Section A 
there shall be no equalization of miles between U? 
and CNW employees. 
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ARTICLE I I I 
SECTION B - OMC - CHICAGO 

The current mle agreenent conditions for CNW pool freight 
service between the C»1C and Chicago wi l l continue to apply with 
the exeeptioa that effective upoa the serviag of a thirty (30) 
day advaaee writtea aotice by UP the followiag operatiag 
conditions and mles will govem. 

1. General Conditions 

a. Basic day nileage, overt ine, transportation and 
meal allowance aad eating en route will be 
govemed by the applicable National Agreements 
regarding interdiviaional aervice. Rates of oav 
will be gp^grned bv CNW rates. fOkaved bv WSH oa 
9/7/95). 

b. Held-away-fron-hone terminal tine will be eight 
(8) hours ia every twenty-four (24) hour period 
beginning after the f i r a t (16) houra. IZfi 

c. Each operation w i l l consist of one (1) unassigned 
pool service rotary pool wrking f i r s t - i n / f i r a t -
out. E^>loyees w i l l be placed in their proper 
rotatioa (blue-priated) upon retum to the hone 
terminal i f runaround either en route or at a 
terminal. No penalty claima will be applicable 
for such mnarounds. 

d. The current basic day under the National Agreemeat 
will apply which i s 130 niles aa of Septenber 1, 
1995. 

e. Hours of Service relief for CHW creiirs will be as 
follo«rs: 
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(1) . Cliatoa - OMC (westbouad): 

a. Al iua East Dunlao Milepost 304 tBNW—m-
203.1-) to the OMC by the UP :MC extra board. 

b. Belle Paine (CNW MP 116.4^ to East Dunlao 
Milepost 304 Ari on by the CSV Boone extra 
board. 

c. Clinton to Belle Plaine by the CNW Clintoa 
extra board. 

(2) . OMC - Clinton (eastbound): 

a. The OMC to Belle Plaine by the CNW Bocae 
extra board. 

b. Be?le Plaine to Clinton by the CNW Cliatoa 
extra board. 

(3.) Bocae - OUC (westbound): 

a. mion Ea»t Punlap to the OMC by the UP OMC 
extra board. 

6. Boone to lUluu East Dunlar^by the CNW Boone 
extra board, fin DISPUTE). 

(4). Booae - Cliatoa (eastbound): 

a. Boone to Belle Plaine by the CNW Boone extra 
board. 

b. Belle Plaine to Clinton by the CNW Clinton 
extra board. 

(5). OMC - Boone (eastbound) and Clinton - Booae 
(westbound). 

a. The OMC to Boone by the CNW Boone extra 
board. 

b. Belle Plaine to Boone by the CNW Boone extra 
board. 
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c. Cliatoa to Belle Plaiae by the CNW Cliaton 
extra board. 

(6). Chicago - Clinton (westbouad) by the first-out 
rested Chicago pool crew at Clinton. 

•(7). Ci-ixrton - "Chic&ljt3—TeastbomiJ Ly the gNW--ilabmiu"! 
"Wrra board -at—Ghi.r.ago or—UMCsuccessoa—ax**e 
bouid aL Liiy Ll':. (OUT Okav«.d bv WSH nn 9/7/95). 

(8). Nothing ia this Sub-Sectioa 1 will preveat the use 
of other UP aad or CNW employees to this work ia 
aay way pemittod by Agreemeats. 

-Any ofeheg-r>rovis.uuj uf uLher CUT ay i BBmeges" 
gcgggding—thctp- npBpatiuue wUlOi LUUIIILL 
wtth thu—3[Ai Oi-LLiuu will UUL uuulj . (OUT 
Okayed WSH on 9/7/9$), " ' ^ *• 

New CNW guaraateed extra boerds for Booae, 
Cliatoa and Chicago will be established upon 
impiemeatatioa of this Sectioa B. The extra 
board coaditioas are set forth ia Side Letter 
1 of this Sectioa. 

(9). Crews perfomiag hours of service relief under 
this Sub-Section le may.. -wrt» operate the trains 
to the oJjective temiaal of the origiaal run. 

2. Specific Operatiag Service Coaditioas (OMC - Cliaton). 

a. The pool freight serviee will be Cliatoa as the 
home termiaal ind Council Bluffs in the OMC as the 
away from home temiaal, the district miles for 
this operatioa will be 341 miles. (DISPUTE CHW). 

b. All operatioas ia this pool at Couacil Bluffs will 
oe coasidered ia the OMC irrespective of whether 
the employers are placed oa-duty or relieved from 
serviee anywhere withia the OMC. In other words, 
crews may be placed on duty or relieved from 
service at Fremoat, Missouri Valley, Council 
Bluffs or poiats ia betweea aad in a l l cases the 
employees w i l l be transported from/to Council 
Bluffs in coatiauous service with paymeat 
curreatly at 341 district niles. Payment will 

»i lB! f—run oa the train nliia « nQn-fro«>>T̂  
Slhli^r-y of S12.60 for tea vear«: 
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NOTE: Traasportatioa from/to Couacil 
Bluffs uader this Item 2b 
iacludes th 'odgiag fac i l i t y . 

C. l a i t i a l temiaal delay will b govemed by the 
applicable CNW agreemeat rules :d will apply at 
Couacil Bluffs ior the OMC, as well as Cliatoa. 
Fiaal temiaal delay will be govemed uader 
Natioaal Agreemeat Rules. 

d. Employees at the OMC transported to/from trains at 
locations other thaa Council Bluffs will be 
coasidered ia coatiauous sezvice, i.e. oa duty aad 
uader pay. 

e. Due to the stipulatioa of miles ia this Sectioa B2 
there shall be ao equalizatioa of m.'.les betweea UP 
aad CNW employees. 

3. Specific Operatiag Service Coaditioas (OMC - Booae aad 
Booae - Cliatoa). 

a. The pool freight service w i l l be Booae as the home 
temiaal for each pool with Council Bluffs for the 
OMC and Clinton as the away-fron-hone teminals. 

b. All operations in the pool at Council Bluffs w i l l 
be considered in the OMC irrespective of whether 
the employees are placed on duty or relieved from 
service anywhere within the OMC. In other words, 
crews may be placed on duty or relieved from 
service at Fremont, Missouri Valley, Council 
Bluffs or pointa in between and in a l l eases, the 
employees w i l l be transported from/to Council 
Bluffs in continuous service. with fWjiwnTir 
irurrantiy uL IDB diJLiiM iiilnr Get what vou 
run. (WSH) 

NOTE: Transportation to/from Council 
Bluffs under this Item 3b includes 
the lodging f a c i l i t y . 

c. Boone - Cliatoa crews wi l l receive the basic day 
niles/overtime as provided In the National 
Agreements and CNW Agreements. fOkaved bv WSH on 
?/̂ 7/9g), 
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d. l a i t i a l termiaal delay will be govemed by the 
applicable CNW agreemeat mles aad will apply at 
Council Bluffs for the OMC, as well as Clinton. 
Fiaal temiaal delay will be govemed uader 
Natioaal Agreemeat mles. 

a. CNW employees at the OMC transported to/from 
trains at locations other than Couacil Bluffs will 
be coasidered ia coatiauous service: i.e. on duty 
aad under pay. 

T n i l i ! — r t — i a -agreed—UtaA—the—Boone——eMC—and 
Duuiig - eiiuLuu die Jt-paiabe poetci amplnypps may 
bu umiJ ill Lliy UptJUJiLe peal Mt^eut pcxmlLii iu 
ncoB of riiiTj-"'*y v^i^Yf^' A i A'wr, A I.IIT 
.placed—h n • " j i.̂ . •!. ^ i i. 
rrtn*-'"" ..p«»̂  f j * »r- WRITE Peaaltv — Make 
Whole (OK WSH). 

g. Due to the stipulatioa of niles in this Section B3 
there shall be no equalizatioa of miles between UP 
and CNW employees. 

4. Specific Operating Service Conditions (Chicago (CTC) -
Clintoa). 

a. Pool freight se-vice betweea the CTC aad Clinton 
w i l l be opera ..ed by an exclusive CNW pool with 
the CTC Home teminal with rrBninm Yaed ie Ch^aayg-
r.̂  w »nrmim1 lhe mileage between the CTC 
and Cliatoa will be decermiaed ia accordance with 
existing CNW agreement mles and based upoa the 
miles operat:2d betweea the various locatioas ia 
the CTC where traias .'•ay be received/delivered and 
C1inton. Miles of run (WHS OKAY). 

b. All operatioas ia this pool will pemit UP to 
place enployees ou duty or relieve them from 
service aaywhere withia the CTC. However, ia a l l 
cases, the employees w i l l be transported to/from 
the CNW Proviso Yard in continuous service: i.e. 
on duty and under pay. 

c. I n i t i a l teminal delay will be govemed by 
applicable CNW agreement mles and w i l l apply at 
Proviso Yard for the CTC and Clinton. Fiaal 
term±aal delay w i l l be govemed under National 
Agreement rules. 
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C&EJ road crews operating into the CTC will have their 
cn/off duty point renaio as the lodgiag facility. UP 
may place these employees oa duty or relieve them from 
service aaywhere withia the CTC, but .a a l l cases the 
employees w i l l be traasported to, • . om • the lodgirg 
facility in coatiauoos service; i.e , m duty and under 
PSV-—-Engineer w i l l be paid additiop.^X S20.00 per trip 
whgp ireg?ivinq delivering traip to a vard which we 
do not deliver or receive now. WSH and RDM offered. 
Ŵ  asked fSL gevgu?, We accepi^ed offer. Then. the 
argument started over the three hour c a l l , and Carrier 
said that thev were going to arbi^rai^i*-
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Side Letter 1 

Article I I 

Sectioa B 

GUARANTEED ENGINEER'S EXTRA BOARD 
BOONE, CLINTON AND CHICAGO 

A new guaranteed eagiaeer's extra board will be established 
at Boone, Cliatoa aad Chicago (exeludiag the CTC) aad will be 
govemed as follows: 

1 OPERATION. The engineer's guaranteed extra board 
wil l operate on a rotary basis. Any engineer displacing oa or 
markiag up for service w i l l be placed at the bottom of the board 
at the time of sueh displaceiaeat or mark-up. Eagiaeers retumed 
to the board after working will bit placed at bottom of the extra 
board at tie-up time. I f more than one engineer ties-up at the 
same time, previous board standiag will govem. 

2(a). GUARANTEE. Subject to the provisions of Article V 
Sectioa A (Pay Differeatial) Lagiaeers assigned to the 
board shall receive a semi-monthly guarantee equivalent to 1800 
miles per pay period at the standard basic daily through freight 
rate applicable to the weight-on drivera bracket of 950,000 and 
less than 1,000,000 pounds. This rate is subject to future 
general wage adjustments including COLA. The guarantee shall be 
Computed on a daily basis and shall not apply to any calendar day 
the extra engineer is absent from service or otherwise becomes 
not available for service or any following calendar day which an 
extra engiaeer coatiaues to be absent or to be unavailable past 
12:00 Nooa. 

NOTE 1: See "Exhibit A" for varicus examples. 

NOTE 2: The 1800 miles has ao bearing oa the aumber 
of miies ia a basic day and refers stri c t l y 
to miles operated. 
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(b) . All eaminga received by extra engineers assigned 
to the extra board w i l l be used in computing such guarantee. 
Extra engiaeers layiag of' on ̂ a l l , nissiag c a l l or aot available 
for c a l l as a result of tying up for extra ras -. wil l have their 
guarantee reduced by the anount they would avn eamed had they 
not laid off on call or miased c a l l , with a nininun of a 
guaranteed day. Extra engineers nissing c a l l when other than 
first-out will have their guarai.tee reduced by one day only. 
Extra engiaeers uaavailable nore than two (2) occurrences per pay 
period, or being unavailable nore than 72 conbined hours per pay 
period, wi l l have their guarantee suspended for such pay period. 
This will include any unavailable status including extra rest, 
but w i l l exclude absences for Coaqpany business or BLE local 
chairman, who nust be absent for uaion busiaess. 

(c) . Engineers added to the extra board wi l l be paid 
guarantee for the day added provided they neet the availability 
requirenents of thxs agreeaient and a l l eamings nade on the day 
added will be included in the computatioa of guarantee. Guarantee 
w i l l not be paid to an engineer on the day reduced fron the extra 
boc^rd. 

NOTE: See "Exhibit A" for exanplea of guarantee 
paynent. 

3. LAYING OFF OTHER THAN ON CALL (AT HOME TERMINAL). 
An extra engiaeer laying of for any reaaon and at any tij&e other 
than on ca l l w i l l not be permitted to nark-up or twelve 12} 
hours from the time of such absence. Engineer nust nark-up to 
resume service. 

4. LAYING OFF (ON CALL) AT HOME TERMINAL). An extra 
engineer laying off oa c a l l w i l l be held in until the tie-up of 
the respondent or twelve (12) hours fron the tine of the lay-off, 
whichever i s later, and such engineer nust nark-up to resune 
duty. I t is understood that this provision does not prevent the 
Carrier fron adninistering such diacipline aa i t deens proper for 
a missed c a l l . 

5. MISSING CALL (AT HOME TERMINAL). An extra engineer 
missing c a l l will be automatically narked to the botton of the 
extx-a board at the tine of such nlsa c a l l . 
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6. MISSED CALL (AT FAR TERMINAL). For guarantee purposes, 
aa extra eagiaeer missing a ca l l or laying off at the far 
teminal will be treated the sane as an extra engineer layiag off 
on call at the home temiaal aad wil l not be retumed to the 
extra board until tie-up of the assigameat such eagiaeer missed 
ca l l for. 

7. OUTLYING VACANCY. An extra engineer ho misses a cal l , 
lays off oa call or ties-up for extra rest whea such engiaeer 
stood for an outlyiag vaeaacy w i l l , upoa reportiag for service, 
be required to relieve the engineer who accepted the call i f sueh 
engineer is s t i l l occupying the outlying vacancy. The engiaeer's 
guaraatee will be reduced by the amount he/she ifould have eamed. 

8(a). RE(;ULATION. The nunber of eaployees assigned to the 
extra board shall be detemined by the Carrier. Assignnents to 
the guaraateed extra board shall be nade ia accordaace with 
Schedule Rules aad nodifications thereto. 

(b). Eagiaeers added to the extra board shall aot be removed 
therefrom for a period of 7 days but oiay apply for assignments or 
be displaced earlier. 

EXAMPLE: Extra board i s added to on May 1. Engineer 
assigned to the extra board on May 1 nay not be removed until 
May 8. 

9. DEADHEADING. Deadheading which results fron The 
regulatioa of the extra board w i l l not be paid for. 

10. SHORT TURNAROUNDS. Extra engineers naking a short 
tumaround trip out of the hone teminal will be placed at the 
bottom of the extra board. 

11. CONFLICTING AGREEMENTS. All other agreements, 
understaadings etc. ia conflict with this agreement are hereby 
superseded while this agreement i s in effect. 

12. PENALTY CLAIMS . The Company will not be penalized ia 
any way ia the application of this agreement. 
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"EXHIBIT A" 

EXAMPLES FOR PAYMENT OF GUARAN̂ ''; 

WHEN FIRST-OUT (LAYING OFF AND MISSING A C J/ 

(a) Lavs off or lavs off on c a l l : at 10:50 P.M. January 3 
and marks up at 12:00 Nooa Jaauary 4. The extra 
eagiaeer will lose guaraatee or the amouat he/she would 
have eamed for the caleadar day Jaauary 3. 

If the extra eagiaeer had aot marked up uatil 12:01 P. 
M. Jaauary 4 he/she would have lost guaraatee or the 
amount he/she would have eamed for the calendar days 
January 3 and 4. 

If the extra engineer continues to lay off greater than 
72 hours, he/she will have his guarantee suspended for 
that half. 

(b) Lav off: at 1:00 A.M. January 3 and marks up at 1:00 
P.M. January 3. The extra engineer will lose guarantee 
for the calendar day of January 3. 

(c) Misses a call at 11:00 A.M. 
lost guarantee 

January 3. 
for January 

The extra 
3 or the engineer will 

amount he would have eamed for January 3. 

2. WHEN SECOND-OUT (MISSING A CALL). 

(a) Misses one call at the home teminal: at 11:00 A.M. 
January 3. He/she will lost one day's guarantee. 

(b) Misses two calls a^ ̂ h^ hgmc 
January 3 and misses another 
3 when first-out. The extra 
guarantee or the amount he/she would have 
January 3. 

teminal: at 11:00 A.M. 
call at 4:00 P.M. January 

engineer will lost 
eamed for 

(c) Misses three ca l l s at the home teminal: at 11:00 A.M. 
Jaauary 3 when second out, misses a second c a l l at 4:00 
P.M. January 3, and niaaea another c a l l at 10:00 P.M. 
January 3. The engineer will loat his/her guarantee 
for the first-half pay period of January. 

NOTE: In exanples 1(c) and 2(a)(b)(c) above, the 
extra engineer autonatically drops to the 
botton of the extra board at the tine of the 
niss c a l l . 
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ARTICLE IV 
ENGINEER FAMILIARIZATION TRIPS 

1. Engineers who are assigned to runs with which they are 
aot familiar will not be required to lose tine or qualify oa 
their own tine. The Carrier will detemine the nunber of 
faniliarization trips needed with a nininun of three (3) rouad 
trips. Issues cooceming individual qualifications will be 
handled with local Carrier operating officiala. 

2. Operating in the new CTC will obviously require UP to 
provide either pilot, engineers and or Carrier auperviaors for 
faniliarization trips. In this regard, UP coaaoits that enployees 
operating in thia new enlarged CTC will be given anple 
familiarizatioa tripa and any issues conceming operation within 
this CTC, including any potential diacipline natters with respect 
to operating mles, will be closely nonitored between the parties 
and local Carrier operating officiala. 
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ARTICLE V 
SECTION A - PAY DIFFERENTIAL 

CNW engineer pay differential benefits vhich have been 
placed into the basic rate of pay and are applicable to over nile 
paynents w i l l continue to such esqployees holding seniority as a 
loconotive engineer on the date of this Agreement. Employees 
becoming engineers subsequent to this date w i l l aot be eatitled 
to rates of pay enhanced by pay differential paymeats which have 
beea iacluded iato the barre rates of pay and over mile payments. 
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ARTICLE VI 
CONFLICTS OF AGREEMENT 

Where any of the basic mles of the CNW and or UP̂ tUI'ED' ^ 
and/or C&l?) Schedule Agreenent, understandings other side 
letters or agreenents are in conflict with tMs Merger 
Implementiag Agreemeat, the provisioas of ^ ^ ^ ^ ^ J Jhe 
ImSlemeatiag Agreemeat will apply. ^ ^ J ^ " ^ J j ^ l l l l l l th£t 
language aarf WSH aoreed i-h»t he would add lamuaqe J^X^Xtriq XhaXj 
the UP Dpp«*r Lines aP«̂  C&EI Agreements were unchanged.. 
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ARTICLE VII 

PROTECTION 

A. Except as otherwise provided ir. this Article, the 
provisioas of New York Dock Coaditioas (NYDC) will apply to 
enployees adversely affected by implementation of this Agreement 
for wage proteetioa and relocation benefits. 

B. As an Alternative to the relocation benefits of 
NYDC, employees adver»ely affected by the applicatioa of this 
Agreemeat may elect to be covemed by the following relocation 
benefits: 

An employee in engix.e service who, as a result of this 
laplementing Agreement, i s required to change the point 
of his/her eii9>loyn«at and who ia required to nove 
his/her place of residence (as defined by NYDC) w i l l be 
afforded one of th«̂  following options: 

1. Accept a Ivmp sun relocation allowance of $20,000 
i f on the date of the transaction the enployees 
owns his/her hone or i s under contract to pur chr.'. 
a hone. 

2. Accept a luap sun relocation allowance of $8,ODO 
if on the date of the transaction ths eaployee 
does not o%m a hone nor ia under contract to 
purchase a hone. 

NOTE: I f an eaployee elects Option 1 or 2 
under this Section B, such election is 
in lieu of any and a l l reloeatioa 
beaefits to which the enployee i s 
entitled under NYDC. 

C. Fcr those employees who select either the 
reloeatioa beaefits provided by NYDC or Sectioa B, above, the 
followiag will apply: 
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Before ciny of relocation benefits are paid, 
the employee must establish that a relocation 
has occurred. A contract to purchase a home 
at the employee's aew locatioa or a loag-term 
(oae (1) year) reatal/lease agreemeat at the 
employee's aew locatioa shall coastitute 
proof of reloeatioa. 

D. Employee.? who elect the lump sum relocation 
allqwaaees uader Optica 1 or 2 of Sectioa B wi l l aot be pemitted 
to voluatarily traasfer to another engineer positioa at another 
teminal (more than thirty (30) miles from the origiaal temiaal) 
for a period of three (3) years from the i a i t i a l reloeatioa. 

E. The application fom tor Relocation Benefits is 
attached a.s Attachment "A". 

F. The Separation Progiam and application fom is 
attached as Attachmeat "B" 

G. There shall be ao duplicatioa of benefits 
receivable by an \ftmployee under this Agreement and any other 
agreement or protective arrangement. In i:he event an employee ia 
eligible for proteetioa under the NYDC and other agreements or 
protective arrangements, such ef^loyee shall be fumiihed their 
NYDC test period eamiags aad protected rate in advance of the 
transactioa aad shall within thirty (30) days thereafter with 
copy to the General Chairman, make an election in writing aa to 
whether they desire to retain the protection and benefits 
available under any of the other agreements or protective 
arrangements or receive the protection and benefits provided 
under the provisioas of this Agreemeni . In the event the 
employee fails to make such election within the said thirty (30) 
day period, the employee shall be deemed to have elected the 
proteetioa aad beaefits provided uader provisioas of this 
Agreemeat to the exclusioa of proteetioa aad benefits under any 
other agreement or arrangement. 

E. Employees referred to in this Article who elect 
the NYDC proteetioa and benefits ps:escribed under this Agreement, 
shall at the expiration of their protective periods under this 
Agreement, be entitled to the remaining years of other protection 
and benefits under such other applicable protective agreements, 
provided they thereafter continue to naintain tJieir 
respoasibilities aad obligations under the protective agreenents 
and arrangenents. 
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A. TERMIiTOLOGY 

ARTICLE V I I I 
GENERAL 

The provisions 
a l l c«mployees covered by 
creed, color, age, sex, 
except ia those eases where a 
exists. 

of this Agreemeat shall be applied to 
this Agreemeat without regard to race, 
natioaal origia, or physical haadicap, 

boaified occupatioaal qualificatioa 

B . ENACTMENT 

This Agreemeat s h a l l be effective 
made coasisteat with the provisioas of NYDC. 

aad is 
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Signed at Omaha, Nebraska, this day of 

1995. 

FOR THE ORGANIZATION: FOR THE CARRIER: 

B. C. MacArthur W. s. Hiackley 
Geaeral Chairman, BLE Gene'-al Director - Labor Relations 

Operatiag South 

D. E. Peaaiag L. A. Lambert 
Geaeral Chaimaa, BLE/UP/MPUL Geaeral Director - Labor Relatioos 

Operating West 

M. A. Youag R. D. Meredith 
Geaeral Chai.rmaa, BLE/UP/UPED Geaeral Director 

Employee Relatioas Plaaaiag 

R. E . Dean J . M. Raaz 
Vice Presideat, BLE AVP - Labor Relatioas 

Operatiag CNW 
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APPLICATION FORM Attachment "A" 

ENGINEER RELOCATION PROGRAM 
REOUEST FOR RELOCATION BENEFIT• 

In accordance with the terms aad coaditioas set forth i a the 
CNW/UP/MP/BLE Implemeatiag Agreemeat, I herety: 

(Check One Option) 
Optica No. 1 Reloeatioa beaefits provided uader NYDC. 

Optica Na. 2 Owas home or i s uader eoatract to 
purchase a home as of August 1, 1995. Paymeat of 
reloeatioa allowaace i a a lump sum of $20,000. 

Optica No. 3 Heater as of August 1, 1995. Paymeat of 
reloeatioa allowaace i a a lump sum of $8,000. 

I acknowledge aad uaderstand the terms and conditioas 
associated with the relocation benefits. 

PLEASE PRINT 

FULL 
NAME 

SOCIAL SECURITY SENIORITY 
NUMBER_ DATE: 

CURRENT 
POSITION AND 
LOCATION 

NEW POSITION AND 
LOCATION 

CURRENT HOME 
ADDRESS 

NEW HOME 
ADDRESS_„ 

PHONE NUMBER 

SIGNATURE______ D̂ATE. 
MAIL/FAX TO: 
JOE CVETAS 
Uaion P a c i f i c Railroad 
Room 332, 1416 Dodge Street 
Omaha, NE 68179 
Fax Number (402)271-2077 
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Attachment "B" 

SEPARATION ALLOWANCE PROGRAM 

Section 1 - Separation Allowance 

* This program provides the followiag separation allowaace: 

Amount $85,000.00 
* All paymeats made pursuant to this offering will be subject 

to a l l applicable Federal, State, and Railroad Retiremeat 
taxes. 

* Accepted applieaats w i l l also be compeasated for any eamed 
or unused vacation remaining in 1995, and for any eamed 
vacation for 1996. Accepted applicants nust, upon receipt 
of lump-sum payments or f i r s t monthly installments, subB.it 
to Carrier a proper timeslip, with a photocopy of their 
signed release/resignatioa fom attached, requesting payment 
for a l l vaeatioa compeasatioa due. 

* Applieaats must choose one of the followiag three paymeat 

opticas: 

(1) Separatioa allowance paid in one-tiow lunp-siun paynent. 

- or -
(2) Separatioa allowaace paid ia equal nonthly payments for 

up to twelve (12) moaths. 

- or -

(3) Separation allowaace paid ia equal moathly paymeats for 
up to tweaty-four (24) moaths for eiq>loyees eligible to 
retire withia two (2) years uader the provisioas of the 
Railroad Retirement Act. 

- or -
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NOTE: All health and welfare benefits for those 
employees selectiag paymeat option (2) or (3) 
above, wi l l be coatiaued dur.ir.T the period the 
moathly iastallmeats are ia e::fr.ct. However, in 
the event of the death of an enployee receiving 
moathly payments under Option (Zi or (3) of this 
offer, the employee's estate shall be pronptly 
paid a l l renailiag separatioa allowaaces moaies 
aad a l l health aad welfare benefits shall 
terminate. 

CNWBLE.AMA -58- September 5, 1995 

167 



Attachment "B" (Continued) 

Section 2 - Application Period/Procedures 

* The Carrier will receive applications fcr this offering for 
a period of not more thaa tea (10) days. 

* Applications may be mailed U.S. Mail or seat via tee-fax 
(Fax aumber:(402) 271- 2077). Applicatioas postmarked/faxed 
beyoad the tea (10) day period w i l l aot be accepted. 

Sectioa 3 - El i g i b i l i t y Requirements 

* Employees who are inactive, in disabled status, on leave of 
absence accouat of medical or other such conditions, or have 
teminated their service rights in conjunction with a 
personal injury settlement are not eligible for this 
separatioa allowjmce. 

* Employees employed by subsidiary compaaies, AntraK or as 
Compaay officials are iaeligible. 

* Employees must be actively eaployed and %forking as an 
engiaeer. 

Sectioa 4 - Release Date 

* Applieaats will be required to continue working during the 
period between their application for separation and 
teader/recf" pt of their separation allowance as detemined 
by the Carrier. 
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APPLICATION FORM Attachnent "B" (Continued) 

ENGINEER SEPARATION ALLOWANCE PRCC-RAM 
REOUEST FOR SEPARATION ALLOWAK*"; 

la accordance with the terms aad coadiitcas set forth in 
Attachment "B" of the UP/ONWI/BLE Merger Implementiag Agreement, 
I hereby: 

(Check One Option) 
Paymeat Optica No. 1 (lump sum) 

Paymeat Optica No. 2 
Paymeat of separatioa allowaace in . 
installments (not to exceed 12 months) 

monthly 

Paymeat Optica No. 3 
Paymeat of separatioa allowance in moathly 
iastallmeats (aot to exceed 24 moaths or u a t i l reachiag 
age 62 whichever occurs f i r s t for eaployees e l ig ib le to 
re t i re withia two (2) years . 

I acknowledge and understand the t e m s and conditions 
associated with this separation of fer ing and that the amount of 
my separatioa allowaace w i l l be subject to a l l applicable 
withholdiags, deduetioas .uid adjustmeats se t forth in the 
coaditioas described i a Attachment "B". 

PLEASE PRINT 

FULL 
NAME 

SOCIAL SECURITY 
NUMBER 

SENIORITY 
DATE 

POSITION AND 
LOCATION 

CURRENT HOME 
ADDRESS 

PHONE NUMBER. 

SIGNATURE 

BIRTHDATE_ 

DATE 

MAIL FAX TO: 
JOE CVETAS 
Uaion Pacific Railroad 
Room 232,1416 Dodge Street 
Omaha, NE 68179 
Fax Number (402) 271-2077 
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APPENDIX X" 

MERGER IMPLEMENTING 
AGREEMENT 

between the 

UN!ON PACinCflWlSSOURI PACIRC RAILROAD COMPANY 
CHICAGO AND NORTH WESTERN RAILWAY COMPANY 

and the 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

in Finance Docket No. 32123. the Interstate Conrneroe CornmiM^ 
the acquisition and control of the Chicago and North Westem ^ ^ ^ ^ ^ " ^ ^ ^ ^ 
by thTunion Padfic/Mlssouri Padfic Railroad ConwV ^ ^ . ' ! ^ ^ ^ ^ ? Z ^ J , J ' ' ^ 
to achieve the benefrts of operational changes rr«*de possible by ^ ^ ^ ^ ^ ^ 
modify pretransition labor arrangements to the wient necessary to obtain those benefits. 
IT IS AGREED: 

piiocation cf forces that are necessary to make the merged Camer operaw 
effkaenUy as a unified system, the following seniority consolidations w«ll be made. 

A. a Louis Missguri 
1 (a) The CNW employees assigned to CNW yard assignments at 

Madison, Illinois, on September 1.1995. will be placed on the 
bottom of Missouri Padfic (MP) Merged Roster No. 1 and wOl 
have prior rights to the former CNW reguiariy aligned yart 
assignments at Madiswi. Shouki ttx)8e 
assignments be abolished or consolidated with other MP 
assignments, the former CNW employees will have no poor 
rights Any newly established assignment wlllnot be ii*>jecl 
topriorrights. The Carriar will not be raquirad to assune any 
additional costs in the application of the prior nghto 
requiremert, induding not having to use pnor nghtt 
employees at the ovwtima rate of pay when non-pnor ngwa 
employees are available at tha straight time rate of pay. 

(b) Both MP errptoyees and former CNW emptoyees may worit all 
assignments covered by Merged Roster No. 1 
all assignments protected by the MP St Louis extra boart. An 

- . 11/27/95 
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employees and all assignments wih vifV under the MP 
Agreement al! in accordance with the empicyCwS' seniority on 
Merged Roster No. 1. subjed to p̂ ior rights. 

NOTE; Pria rights will not apply to assignments on nor 
operation of the MP Merged Roster #1 extra boart at 
Sl Louis. 

(a) The CNW employee(s) assigned to the Monterey Mine 
assignment on September 1. 1995. will be placed on the 
bottom of the Chicago and Eastem Illinois (C&EI) road roster 
at St Louis and will hava prior righU to the Monterey Mine 
assigrvnert. if reguiariy assigned. Should this assignment be 
abolished or consolidated with other C&EI assignments, the 
former CNW erTptoyee(s) will hava no prior rights. Any newly 
established assigrvnent will not be sut)jed to pnor rights. The 
Can-ier will not be required to assume any additional costs jn 
the application of the prior rights raquirament induding not 
having to use the pria rights emptoyee at the overtime rate of 
pay whan a non-pria rights emptoyee is available at tha 
straight time rate of pay. 

Both C&EI and the former CNW emplo-̂ êe may wok the 
Monterey Mina Assignmert. may wok all assignmerts covered 
by the C&EI road roster and may worit all assignments 
proteded by the C&EI extra boart at SL Louis. All emptoyeet 
and all assignments vMll vMOk undar the C&EI Agreement all in 
accortanee with the employees' seniority on ĥe C&EI road 
roster at Sl Louis, subjed to pria righta. 

NOTE; Pria rights win not apply to assignments on na 
operatton of the C&EI extra boart at ?L Louit. 

(a) The number of emptoyeet assigned to wok South Pekin, 
iiiinois. to Sl Louit (in through frei^ only, exduding power 
plart cperationt) on September 1.1995. will be trw»farradto 
SL Louis and will be plaoed on the bottom of the C&EI road 
roster at Sl Louis and will have pria rightt to a maximum of 
thrae positions in the new Sl Louit to Chtaagc /South PeWn 
pool Any newly esteblithadastignmertt will fOt be tubjed 
to pria righte. The Carrier wOl not be requirbd to aatume 
additional costo in tha applicatton cf the pna n g ^ 
requiremert, induding the use of a pria rig^ employee at tha 

(b) 
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overtime rate of pay when a non-prior rights employee is 
available at the straight time rate of pay. 

(b) 
Both C&EI employees and fonner CNW employees may wok 
all assignments in the new Sl Louis to Chicago/South Pekin 
Pod. may work atl assignments proteded by the C&EI road 
roster(induding the Monterey Mine assignment) and may wok 
all assignrnents protected by the St. Louis extra board 
(induding the Monterey Mine assignmert). All employees and 
all assignments will wok under the C&EI Agreemert all in 
accordance v/ith the employees' seniority on the C&EI rostar 
at Sl Louis, subjed to pria rigrts. 

NOTE Pria rights will nd apply •.«. assignments on na 
operation of the C&EI extra bo«rt at Sl Louis. 

B. KnnTraft Missouri 

1. (a) The CNW employees assigned to CNW yart assignmerts at 
Kansas City on September 1. 199f.J^I ^e J " ^ 
bottom of MP Merged Roster No. 2A and Me. ged Rotter2B 
and will have pria rigrts to the foma CNW yart a s w j j i r ^ 
Should those fomer C '̂W assignmerts be aWithtd or 
consolidated with other MP assignmerts. those fo™^ ̂ NW 
employees will h-ive no pria ngrtt. Any newly esteWished 
a2grvr>ertswillndbesub,edtopriarig TheCarnawill 
not be required to assume adtfittonal costs in the application 
of the pria rights requiremert, induding the ute of a pna 
nghts employe at the overtime rate of pay a noHKia 
rights employee is available al the straigW time rate of pay. 

(b) 
Bdh MP erriptoyees and foma CNW emptoyees m y j ^ all 
assignmerts a)ver«d by Merged Rostert 2A arid 2B and rwy 
^ a l l assignments proteded by the Merged Rotter 2A and 
Merged Roster 2B extra boardt. M employee and an 
assignmerts will wok unda the MP 
aocordOK* with the enployeet'teniority on Merged Rostert 
2Aand2B. subjed to pria rigttt. 

NOTE These pria righte wlU not be applicabte to 
assignments on na operation of the two MP extra 
boards at Kansas City. 
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(a) The number of CN*V employees assigned to «» i« f^ '« ^"j^ 
between Kansas Cit> and Des Moines (through freight only 
exduding extra boart) on September 1. 1995. and who are 
headquartered at Des Moines, will be transferred to Kansas 
City Those CNW employees, as well as the CNW emptoyees 
cun-ently assigned to wok between ^ ^ J ^ J j [ ^ 
Moines headquartered at Kansas City and the CNW 
employees on the CNW extra boart at Kansas City, w.11 all be 
p l a ^ on the bottom of the MP Merged Roster 2A and MP 
Meroed Roster 2B and will have pria rights to their percertage 
try thenew Kansas City to Omaha Metro Complex (OMCyOes 
Moines pool. The percentage will be as follows: 50% fa 
Merged Roster 2B and 50% fa the famer CNW employees. 
The peroentage fa the' ^ CNW employees need not be 
manrtained as those emp «̂  " ^ ^ ^ ^ l ^ ^ ^ " ^ ^ 
newly established assig- Hits will not be subjed to pnor 
riahts The Carrier will not be required to assume additiorial 
costs in the application of the pria rigrts requirerjert, 
induding the use of a pria rights employee at the oĵ rtune 
rate of pay when a navpria nghts employee is availabte at 
the straight time rate of pay. 

NOTE: These pria rights will not be appl ic^ to 
assignmerts on na operation of the two MP extra 
boards at Kansas City. 

(b) Both MP employees and fom^a CNW emptoye^^ 
^ ^ assKrvT̂ ents in the Kansas City to OMC/Des 

wofk all assignmerts proteded by Merged 
Merged Rosta 2B may wok all assignmerts P « * ^ j y j J * 
Merged Roster No.2Aand Moged Rc^ec2B «^boart.^ 
All employees and all assignmerts will wok unda tne MJ* 
Agreonoit all in aa»rdance with the ^ ^ J ^ Z ^ J ^ Merged Roster No. 2A and Merged Rotter 2B. ti±)jed to pna 

righte. 

c. Chicago iinnoisCt 

1. 

cnwt)le2 rdm 

A new cotsdidated Chtoa^ Tomina^on^ 
will be established to proted ^ ^ c l 
board assignmotts headquart-yed within the CTC. Tbe CTC it 
defined in Artide ill. 
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2. The new CTC seniority rosto wil) consist of the following employees: 

(a) All C&El employees wortcing in Chicago on September 1, 
1995; 

(b) All CNW employees on ttie Chicago FreigW Tenninal #7 
Roster. 

(c) The number of CNW Eastem #1 employees waking in 
Chicago on Septembo 1.1995; and. 

id) The number of CNW Northeastem #2 employees waking in 
Chicago on Septembo 1.1995. 

NOTEI -Woking in Chicago'is defined as holding an 
assignmon (novttvough freigrt. yart. a extra board) 
with an on-duty poirt wrthin the territory of the new CTC 
as defined in Artide Ih. 

N0TE2 One Eastenrvl extra boart ernployee for eadi 
four Eastem-l employees transfened to the CTC and 
oneNolheastem-2 extra boart emptoyee fa eadi four 
Northeastenv2 employees transferred to ttie CTC w«i 
also be transfened to ttie new CTC rosto. 

3. (a) Employees identified in Paragraph 2. above, will be pteced on 
the new CTC seniority roster in ttie foltowing manner 

(1) Employees toertiftes in 2(a). (c) and (d). above, will be 
doveteited based upon ttie employees's engine sovioe 
date. If ttiit process resuttt In emptoyees Jjaving 
idertica! seniority dates, sentority will be detennined oy 
ttie employees's service date. 

(2) The doveteited litt in (1). above, wfll be plaoedonttit 
txjttom of tt»e CNW Chicago F.-BlgN Tenmnal #7 Rostar 

creating ttie new CTC rottar. 

(b) 
Eadi onptoyee ptooto Ol the new CTC r w ^ ^ 
pria righte to ttieir fomo wok «)w mdudsd m the CTC^ 
Curroit assignmoito reteinoJ in ttie new CTC wiMnrt be 
rebultetined. Shouto any fomwrassignmoitetu^^ 
abdished a consolkteted with othar CTC assignmertt. tttefe 
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will be no pna hgWs to ttiose assignmente. f ^ i j ^ 
:SLbtsr^ Lgnnints ^ll nd be stl^^ to pna ngh^. The 
^ o will not Se required to assume ^^^^^'^^"^^ 
S^licatio. of tt^ F^o nghts ^ a ^ flona nohts ernployee at ttie overtirne rate d pay when a ^ 
^^r iSfeWloyee is availabte at ttie straigW time rtte of 

iSe ̂ W T T C «niaity rosto will indicate pna ngrts m 
ttie following manner. 

NOTE Pria rights will nd appl-/to assignments on no 
operation of ttie CTC extra boart. 

PYAMPLE (assume- ^̂ '̂̂ ^ ^ '̂̂ ^ P^P'^ °" 

Name 
Rotter 

Ranking 

Prior Righte to virhlch Asaignniente 

Eaatem#1 
Chicago 
Freight 

TerminaWry 

Nortti-
Eattem«2 C&B 

fĉ  All employees placed oi ttie CTC rosto may wakaH 
- a J s i f l S s prd'eded by ttie new CTC r«^^^ 

arassignmerts proto:ted by ttie new CTC «2« ^ ^ J ^ J j J 

UtoySes Old « i » f * 9 " ^ J : " ; S ^ ^ Aoreemert all m accordance wrth the emptoyee s senwniy w 
the new CTC rosto. tubjed to pria righte. 

/rr New employees hired arid ptooed on the CTC rorter 
S S I e ^ ^ a d o p t t o n d l h e C T C w f f l b e g o ^ 

rigrts to any assigronente wrthin the CT^jwH ̂  i V « 
S ^ y CNW Eastern ^ N W J t o ^ 
ossifliYnerts outskte d tt»e CTC; wffl rank betow ai pna 

^ " ^ Z ^ L " ^ -rtorty to all 
assignmerts headquartered wrthffi the CTC. 
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(c) 
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UP/BLE Roster #1 will be expanded to proted all assignments 
headquartered within ttie Omaha Metro Complex (OWC)a which 
have the OMC as ttie source of supply. The OMC is defined m 
Artide III. 

The new UP/BLE Merged Roster #1 will consist of ttie fdlowing 
employees: 

(a) All UP emptoyees on ttie currert UP/BLE #1; 

(b) All CNW employees assigned to wok between ttie OMC and 
Worthington. Mir¥iesote (induding assignmerts at Sioux City. 
Iowa; Serpeart Bluff. Iowa; and Dak. i City. Iowa) on 
September 1.1995; 

NOTE "Assigned to wok between Worthington. 
Minnesote and ttie OMC it defined as holding an 
assignmert (ttirough freigrt, non̂ hrough freighl, yart 
a extra) witti an on-duty poirt wrthin ttie temtory 
between Worthington and ttie OMC. 

All CNW employees waking an assignmert headquartered 
wrthin ttie OMC on Septembo 1.1995; 

NOTE 1: •Wortcir̂ '3 an assignmert headquartered 
wittiin ttie OMC" is defined as hoWing an assignmert 
(norvttirough freighl yart a extta boart) wrth an on-
duty poirt wrthin ttie territory of the OMC. 

NOTE 2: "Woridng an assignmert headquartered 
wittiin ttie OMC" it alto defined at ttie CNW 
assignment!! waking to Norfofc, Nebratka. from 
Fremort, Neoraska, and ttie CNW atsignmart at 
Nortolk. 

The nunbo of CNW emptoyees assigned to work on the eatt-
vt̂ st main line between the OMC ai;d Clmton, kum, on 
Septembo 1.1995. 

NOTE 1 'Assigned to wok on ttte east - weal main 
line betweoi Clinton and ttte OMC It defined at ttiote 
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through freight .assignments witti eittier Clirton or 
Boone Iowa as ttie pre-imptementetion home temiinai 
and witti either Boone. Clinton. Fremort a Counal 
Bluffs as ttie pre-imptementation away-fî Jfrv-home 
terminal. Pre-implementetion extra boart assignments 
at Clinton and pre-imptennentetion extra boart 
assignments at Boone are also induded n ttiis 
definition. 

NOTE 2 One extta boart employee fton the Boone 
extra boart fo each ttiree Boone ttirough freigrt 
sendee employees ttansferred to UP/BLE Merged 
Roster #1 will also be ttansferred to UP/BIE Merged 
Roster #1. 

NOTE 3 One extta boart employee frt>m ttie Clirton 
extra boart fo each ttiree Clirton through freigrt 
senrice employees ttansferred to UP/BLE Merged 
Rosto #1 will also be fransferred to UP/BLE Rosto #1. 

a (al Emptoyees idOTtified in Paragraph 2. above, will be ptecedon 
^ ^ ^ ttJS^P/BLE Mergol Rosto #1 in ttie following manna. 

Employees idoittfiet in 2(b). (c) and (d). above, will be 
doveteiled based on ttie employee's engine sovice 
dats If ttiis process natuttt in employees having 
idantical sentority dates, seniority will be detemwied by 
ttie eniployee's Company sovtoe date. 

The doveteiled litt in (1). above, will be p»aced on ttie 
bottom d ttie UP/BLE Rosto #1. 

NOTE Errptoyeet affeded by ttie dovetoTmg of 
sentority in 6(a). above, wwl be ttantfenredto ttie 
OMC in accordanoe wrth operattonal neeot. 

E a ^ OTptoyee ptecol Ol ttie rtiw UP/BLE 
r e l T t t ^ c I r ' ^ astigrttioit (if ^ f ^ J ^ ^ ^ 

providol pria ngrtt. 
operatiois esteblished in aocadartte wrth Aftde "Î Ŝedwn 
A P a r a g ^ (1). but prtT rigttt v^r«t w t y ^ 
S I no operatioi of ttie UP extra boards at ttie OMC. ShouW 
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any fonner CNW assignment be abolished a consolidated 
witti UP assignments, ttie fomo CNW employees will have no 
prio rights to ttiose assignments. Any newly established 
assignmerts will not be ;vjt?«ed to pria righte; howevo. 
addKions to pool freigrt sovice shall nd be considered "newly 
esteblished assignmente" as used in ttiis sentence. The 
Carter will not be required to assume additional costs in ttie 
application of ttie prio rights requiremert. induding ttie use d 
a pno nghts employee at ttie overtime rate d pay when a non-
pria righte employee is available at ttie sttaigrt time rate of 
pay. The UP/BLE l̂ terged Rosto #1 seniority roster will 
indicate pria rights in ttie following manner. 

EXAMPLE (assumes only five people on ttie rosto): 

Prior Rignte 'o which Aaalgnmenta 
r 

Name 
Roster 

Ranking 
UP/BLE 

Ro8ter#1 
CKIW with-

m OMC 
CNW-
OMC to 

Worthton 

CNW 
Eaat/Weat 
Main Una 

Brown, J. #1 X 

Green, S #2 X 

Black, C #3 X 

White, P. #4 X 

Blue. R #5 X 

(c) All employees pteced on ttie UP/BLE Merged Rosto #1 may 
wort̂  all assignmerts (regular o extta) proteded by ttie new 
roster All enptoyees and an assignniente will wok undo ttie 
UPAgeemert in accordance wrth ttie emptoyre't tentonty on 
ttie new roito. tut)jed to pria righte. 

(d) New enptoyees hired and pteced on ttie new UP/BLE Merged 
Rostofi subsequert to ttie adoption of INt agrowiert will be 
governed by ttie UP Agreement, but wiii h3 ve no pria righte to 
oiy assignmert protected by ttie new rostar. xvBlTank below all 
pria righte employees on ttie njster and will have tentonty 
rigrts to all assignmente proteded by ttie new rostar. 
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(a) The expanded UP/BLE Merged Roster #1 will enable ttie 
Can-ier to address necessary operational effiaenaes and 
economies in ttie territory and on ttie following trad^ge: ttie 
existing UP/BLE Seniority Disttid #1; ttie OMC as defined in 
Artide III ttie cast-west .-nain line from ttie OMC to Clinton, 
mduding the ttadcage from Des Mdnes to Mason City; and ttie 
north-soutti main line fion ttie OMC to Worthington. 
Minnesote. induding ihe trackage to Dakote City. 

(b) The indusion d ttie ttadcage OMC to Clirton and ttie ttackage 
Des Moines to Mason City will not predude ottier seniority 
distticts from perfonning service on ttiat ttackage. 

A new CNW Midwest sentority disttid will be created to address 
necessary operationa! effidendes and economies on ttie fdtowing 
lines Mason City. Iowa, to ButterfieW. Iowa; Altendorf. towa^ to 
Briceland. Iowa; Hartley, towa. to Emmeteburg iowa; t w ^ ? ] ^ 
lô va to Eagte Grove. Iowa; Burt, iowa. to GoldfieW. Iowa; Forest 
City 'towa to Belmond. Iowa; Kanawha, towa. to Belmond. toj»«; 
DovJs. Iowa, to Ctenon. Iowa; Mason City. Jowa. to Somers. towa; 
Eagle Grove. Iowa, to Ames. Iowa; Ellswotii. towa. to Jewell, wwa, 
Mallart. Iowa, to Grand Jundion, Iowa; Albert Crty. lo^. ^ f«>f«. 
Iowa; Royal. Iowa, to Uurens. Iowa; Coulto. towa. to C»ari«vi»e. 
iowa; towa Falls, towa. to Alden. Iowa; Oelwein. towa^ to Waterioo. 
[wm, Marshalltown, Iowa, to Steamboat Rode, Iowa; Marehaltown. 
Iowa to Powervilte. Iowa; Marshalltown. towa. to Albiâ  towa; 
Hanpton, towa, to Sheffiekt towa; Des Moines, towa. toYalejowa^ 
Des Moines, towa. to Woodwart. Iowa; and Det Momet. toj«.» 
Bonduram Iowa. In addition, tt«a«ige fron Det MdnM to Maton 
City and trackage fron Grand Jundion to Clirton te induded m ttie 
new Midwest seniority disttict 

The new Midwest Seniority Disttid will oonttet of ttie foOowing 
employeet: 

(a) The nurnbod CNW Souttiem #3 emptoyeet working to ttie 
Midv«st toritory Ol Septonbo 1.1995 ( t e « t t w » ^ ^ 
to ottier distrids in accortanee wtth ttite Agraemert), 
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(b) The number of CNW Cerrtral #5 enployees woridng in ttie 
Midwest terrtory on Septembo 1.1995 (tess ttiose tt-ansfened 
to ottier disttids in accordanoe wrth ttiis Agreemert). 

NOTE: 'Woridng in ttie Midwest tenitoy is defined as 
holding an assignmert (ttirough freight, non-ttvough 
freigrt, yart a extra board) wrth an on-duty poirt wrthin 
ttie territory of ttie new Midwest sertority disttid 

3. (a) Emptoyees identified in Paragraph 2, above, will be plaoed on 
ttie new Midwest seniority roster based np-*̂  ttie employee's 
engine service seniority date. If this process results in 
employees having identical seniorrty dates, seniority ranking 
will be detemiined by ttie errployees" Company service dates. 

(b) Ail employees plaoed on ttie new Mî ivest seniority roster may 
v/ork all assignmerts (reguter a exttv) proteded by ttie 
Midwest roster. All enployees and ali assignmerts wfll wortc 
undo ttie CNW (propo) Agreement 

4. The inclusion d ttie ttackage <*rand Jundion to Clinton and Det 
Moines to Mason City will nd predude ottio seniority disttictt from 
performing service on ttiat trackage. 

F. Senioritv and Service Rights 

The fdlowing will apply to enptoyees fransforing ftom CNW to UP (Secttont 
A, B and D of ttiis Artide I) and to employees ttansferring from UP to CNW 
(Sedion C of ttiis Artide I): 

(a) All engine service sentority wrth ttie employees' original 
railroad will be eliminated; 

(b) Sentorty wrth ttie employeet' new raittof d will be estiMithed 
in aooordanoe wrth ttie provittont of thit Artide I; and, 

(c) The employees will be tteated fbr vacation, ertry rates and 
paymert of artittariet at ttiough all their time in engine 
service on ttieir original raiiroad had been pertbrmed on their 
new railroad. 

(d) Employees witti ttBin sovioe seniority on their original railroad 
will forfeit ttial sentority. Train service on the errployees* nr̂ r 

aiwt>te2.rtm -11- "^27/95 

180 



railroad will be established eitt o following ttie same retetive 
stending as on the original ra l:oad a as provided fo in ttie 
UTU National Agreemert. 

NOTE: Subparagraph (d) is contingert upon ttie 
implementing agreement fa ttie ottier operating craft 
organization. 

(e) The seniority consolidations provided fa in ttiis Artide I will 
result in ttie elimination d CNW Souttiem #3 seniority disttict 
CNW FreigW Tominal #7 and ttie C&EI Chicago Yart 
seniority disttids will also be eliminated and made part d ttie 
new CTC seniority disttict The UP/BLE Seniority Disttid #1 
will also be eliminated and %vill become ttie basis to ttie new 
UP/BLE Merged Rosto #1 seniority disttict 

(f) 

(0) 

CNW employees pteced on ttie bottom of a C&EI a MP rosto 
under Sedions A and B of ttiis Articte I will be pteced on ttie 
rosto in ttie sanne seniority ordo ttiey heW on ttie CNW. 

Afto ttie inrtial olacemert on a new rosto In accordance wrth 
ttie procedures set forth in Artide V. betow. no addrtional 
employees hired pria to the date of this Agreemert will be 
pemirtted to ptece on anottio rosto under ttie provisions of 
ttiis Agreemeni 

II. New Operations 

The following new operations may be impiemerted in accordance wrth ttte 
provisions se'. forth in \his Artide it 

1 Undo ttie UP A^eemert wrth ttw OMC as ttie home tominal OMC-
Clirton. OMC-Boone. OMC^^ . OMC-N'jvada. OMC-Oes Moinw. 
OMC-Mason Crty. OMC- Worthingtoa OMC-Stoux City. OMC-
SergeotBtoff.OMC^orth Ptette. 0MC-<3rand tetend (induding ttie 
"picko' pod) and OMC-Marytvilte. 

NOTE Thecunert Nortti Ptette-Fremort and North Ptette-
Coundl Bluffs doudeheaded i.Ttodivteional poote wfll oeate 
operationt (wrth ttie understanding ttiese poote may be re­
established by ttie Carrio) when reptoced by an OMC-North 
Platte and North Platte-OMC operatioa 
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Undo ttie UP Agreement wrth Boone as ttie home temninal; Boone-
Clinton. 

Under ttie MP Agreement witt- Kansas Crty as ttie home temiinal: 
Kansas City-OMC/Des Moines. 

NOTE; This will be a single pool witti alternative destinations 
(see Artide I, Sedion B3). 

Undo ttie C&EI Agreement wrth S l Louis as ttie home tenninal: S l 
Louis - Chicago/South Pekin. 

NOTE 1- This will be a singte pool wrth altemative 
destinations (see Arttole 1. Sedion A3). 

NOTE 2 The currert St. Louis-Chicago operatioi is a 
guaranteed pod. The guarartee and outeet adjusttnents fo 
the new poo! operaUon will be pato and edjusted in 
a a x ) r t a n c e ^ Stoe Letto #1 d ttie VTilte Grove 
irtertivisional Run Arbrtration Agreement 

On ttie terrtory covered by ttie CNW Agreement 

(a) Twin Crties (home tenninal) to Wor. igtoi (ter tenninal); 

(b) Any Midwest Seniority Dtettid location to any ottio Midwest 
Seniority Distrid tocation; 

(c) Waukegan (home tominal) to Clirton (fo tominal) wrth 
WaLî egan as ttie orvduty point/off-duty poirt and ttansported 
to/fron ttie powo pterts at Waukegan and Pteasart Prame; 

NOTE Emptoyees woridng in ttie WaukegovClirton 
pod freigrt service will be ftom botti CNW Easton #1 
and CNW Northeastern#2. The equalizationfattie 
pool will be 71% fo Easton *1 ^ ™[ 
Northeastem#2. Ertho rt)ad extta boart may be used 
to fill any vacancy in ttie ood a to perform hoot of 
service relief. 

(d) 
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Soutti Pekin (home tenninal) to Clinton; and, 

(e) Chicago (CTC) (home temiinal) to Clinton/Soutti Pekin. 
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NOTE: This will be a single pool witti alternative 
destinations. 

B. The terms and conditions d ttie new operations set forth in Sedion A 
above, are as follows: 

1 Mites Run - The miles paid shall be ttie adual miles ^ - ^ ^ 
miles run toffron ttie OMC will be calailated in aoodance wrth ttie 
chart found in Attachmert A. 

2 Basic Day/Rate d Pay • The provisions of ttie Novembo 7.1991. 
S J ^ ^ n g Agreonent (3LE) will apply, to indude applicabte oitty 

rates. 

n Overtime - Overtime will be paid in a«X)rtance Arttote IV of ttie 
November 7.1991. Imptementing Documert (BLE). 

A Transoortation - Transportation will be provided in accortancewrth 
^' l e M m o f ArtSbcd ttie May 19.1986. Natioial A r t ^ o i 

Awart (BLE). 

5 Meal Allowance and Eating Enroute - Meal • ^ ^ ' ^ ^ 
er̂ oute will be govoned by SoSioi 2(d) Old Sediai (2Ke) d Artide 
IX of the May 19. 1986. National Art>rtration Awart (BLE). at 
amended by ttie Novembo 7.1991. Imptementing AgreemoU. 

6. SurtabteLolging-Surtabtetodgingi^ 
accordance wrth applicabte agreonerts at toertrfted m Artide IL 

Held^-froTvhone temwial time will be up to a max.mum of eigW 
(^ ha«to evoy frvouy-foa (24) har potod begm^ 
sixteen (16) hourt. 

All tt«ugh fteigrt sovtoe WiD be rotei^ 
pnrt bood provistons for ptedng onptoyeet rittw propo 

^ termirmToto at ttie fer ^ ^ ^ ^ ^ J ^ ^ Z I ^ 
operatioi. oiptoyees oe rtJl mn«oiiid » uted Ol the ttain tor i»+ii* 

calted. 

NOTE 1: Hon B7. above. wiH ix,t apply to ««OMC|Worti 
Platte no ttie North Ptette-OMC operatioa Tbettofibonal 
HAHT paymert fa ttwt operation will continue to appty. 

7. 
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NOTE 2- Item B2. above, will refled ttie CNW rate d pay fa 
ttiose new operations governed by ttie CNW Agreemert. 

rioc,r«d bv the Canter and ttie desired sen<ice would cross semonty lines. 
^ ^ c i ^ Se implemoited upoi a five (5) day notice by ttieCannsr 
^ n n S ^ h ^ G e n e r o l Chaimioi. The sovtoe will be manned by 

^ ^ ^ ^ ^ ^ ^ ^ ^ 
V ^ ^ l sudi e q u a l s must 
be cost neuttal to ttie Canio. 

All pool freigrt and all ottio rool sovice aews may ^ ^ l ^ ^ ^ ' ^ J ^ 
^ a i ^ a n ^ r e wrthin ttie bourtteries d the termin^d ttieir mns m 
aax)rdance wrth ttie provisions d all natioial agreemertt. 

NOTE: "Anywhoe wrthin ttie terniinaP te d̂  ̂ n f ^ indude tti^^ 
OMcTmose oxnptexes oe ^ ' ^ ; ^ t ' L ^ ^ ttie coisdidated tominals d St Lou«. Kansas Crty and Soutti Momii 

1. Turnaround sennceAHours d Sendee rehisf for the new opoatiait 
listed in Sedioi A above, may be perfomed as follows. 

(a) When crews are heading towart ttie hone tenninal. ttie 
prdeding extta boart may be used. 

(b) When crews are heofing towart ttie fer ̂ 'J^i'^I^T 
^ ^ bood at ttiat terniirtri. if avai labte^ be u ^ J I » \ ^ 

diredton oit d ttie extta boart poirt TTie first-out away-from-
home tominal aew ateo may be used. 

NOTEI: Crews used fa ttite tervioe. whett ier«J^ 
in ttie pod. may be used fo multipte dogcatchet 
doing a tour d duty. 

N0TE2: When ttie first-out away-from îome terrrjrtri 
crew o)mptetet ttite senrice, ttie aew rnay be u t^ tor 
erther a ttirojgh ttain a ftx addrttonal ^^^^J f^ 
8ovicemo*^d Sovtoe reltef. Any aew used fbr two 
consecutive tumaround tovice/Hours of Sennce reitet 
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jobs will be placed first out after rest fa a ttirough ti^in 
or deadheaded back to ttie home temiinal. 

Nottiing in ttiis Sedion E preverts ttie use of ottier employees to 
perfom wok cunentiy permitted by ottio agreemerts. induding, but 
not iimrted to, yart crews performing hours d service reltef wrthin ttie 
road/yart zone. ID crews performing s e n ^ and deadheads between 
terminals, travefing switch engines (TSEs) handling ttains wittiin ttieir 
zones and using an employee from a following ttain to work a 
pieceding U îa 

The new operations listed in Sedioi A above, may be imptemented 
separately, in groups a colledively. upon five (5) days' notice by ttie 
Canier to ttie involved General Chaimian. 

The new operations listed in Section A above, may be run by ttie 
Canier in pooi service, extta service a any ottio type d service 
necessary to meet ttie demands d ttie senrice and/o to meet 
custorssr requirementt. 

III. Tanminals/ComDlexet 

A. The following tenninal and complex consolidations will be implemented on 
ttie Imptementation Date d ttiis Agreemert in aooordanoe wrth ttie provisions 
set fortti in ttiis Articte III: 

1 Kansas Crty 

(a) The existing swrtching limrts at Kansas Crty will now indude 
ttie CNW rail line to CNW Mite Post 500.3. 

(b) All road crews (MP. induding fomo CNW. and UP) may 
receive/teave ttieir ttains at any tocation wrthin ttie boundariet 
of ttie new Kansas City Contdtoated tenninal and may 
perfonn wok anywtiert wrthin ttiote boundariet. TheCanio 
will designate ttie on/off duty point(t) fbr road crewt. 

(c) All yart assignmerts in ttie new contolidated Kantat Ctty 
temiinal will be governed by ttie MP Agreemert and manned 
by MP employees from MP Merged Rosto 2, tu»)jed to ttie 
pna rigrts requiremert of Artcte I 
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NOTE This provision will not alter ttie oinrent work 
equity/seniorî  allo:atiai fa UP Seniorty D.str̂ t #9 
employw: 

M, All rail lines wrts •nd/or sidings within the new " " " l ^ * " 
^ ^ T » y d i n . l will b. »'f^,^'^, 

V«WM m. into and out O( K^sas Crty 
Bsnnitted to petfomi all pennissible road^ard vwnL 
mt!Srnge nilW not applicrt.le for intra^er moves 
wrthin ttie consolidated tenninal. 

2. Sl Louis 
(a) The existing sv^diing limrts at St. Loute will now indude ttie 

CNW rail line to CNW Mite Post 

All roati crews (MP Old C&EI. induding fomio CNW) may 

S r S T s r S ^ n n o S t e d tenninal ^ ^ y ^ , 
work anywhere wrthin ttiote boundanet. The Cono will 
designate ttie on/df duty poirt(s) fa road crewt. 

itA All yart assignmoite in tt* rtw^ ~ ^ " * * ! ? * ^ J L * ' r ^ 
tem^^will b e g o v ^ 
^^^B^oyeSf ron MP Merged Rosto #1. tubjoS to ttie 
prio nghts requiremert d Articte I. 

(d) All rail lines, yodsoid/o Sidings v n m i n t h ^ 
S l L o u . t o m i « l w i n b . a « ^ 
wortcing in. into and out d St Lou». 
; ^ S d to pofom all pemitesit^ 
irterchange oitet oe rt>t applicabte fa mtta^ono movet 
wrthin ttie contdtoated tenninaL 

C. ĥî lflOff Tarminal CofTTPte 
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the C&EI) to Griffrth. then north on a parallel witti ttie EJE ttirough 
Van Loon and Ivanhoe, arto then east paralteling the EJE iine ttirough 
Kirt( and Gary Yart. 

All road crews (CNW and C&EI) may receive/leave ttieir ttvlns at any 
tocation wrthin ttie twundaries d ttie new CTC and may perfonn any 
wortc anywhere within those boundaries. The Carrier will designate 
the on/off duty poirt(s) fa road oews. 

All yart and non-throi»gh freigrt assignmerts headquartered wrthin 
ttie CTC will be gc^emed by ttie CNW Agreement and manned by 
enployees ftom ttie new CTC seniorrty rosto. subjed to ttie prio 
rights requirementt d Articte I. 

NOTE This provision wiil not be applicable to C&EI non-
ttirough freigrt road assignmerts headquartered wrthin ttie 
CTC which operate onto C&EI road tenitory. 

All rail lines, yards and/o sidings wrthin ttie new CTC will be 
considered as common to all crews working in, into and out d ttie 
CTC. All crews will be permrtted to perform all pemnissibte road/yart 
mov3s. Irterchange rules are nd appiicabie for irtra-camer movet 
wittiin ttie CTC. 

D. Omaha Matro CamplaY 

T̂ ie new consolidated Omaha Metto Complex (OMC) will be ttie 
entire area wrthin and induding ttie following ttackage: Fremort (UP 
Mite Post 44.75 - west) to Omaha/Coundl Blufte (UP Mite Post 473.1 
- soutti) to Missouri Valley (CNW Mile Pott 327.2 • east) and retun 
to Fremom At Califtxnte Junction, ttackage north to CNW Mite Post 
10.2 wiil be induded. 

NOTE TheQ —Metto Conptex detcribed above te part of 
the tergo UP/BLE Merged Roster 91 sentority dtetttot 
detcribed in Articte L 

All road crewt (UP. induding fornio CNW, and MP) may 
raoeive/teave ttieir ttvint at any tocation wrttiin the boundariet of ttw 
new conptex and may perfonn any wortc wrthin ti'soee boundariet. 
The Canter will designate ttie on/off duty po(nt(t) fa road oewt. 
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3 All yart and non-ttirough fieight assignmerts headquartered witiiin 
the comptex will be govemed by ttie UP Agreement and manned by 
employees from ttie new UP/BLE Merged Roster #1 senionty disttid. 
subjed to ttie pria ngrts requirement of Artide 1. 

4. All rail lines, yards and/o sidings wrthin ttie new complex will be 
considered as common to all aews wortcing in. irto and out of the 
complex. M\ crews will be pemirtted to perfonn all pemitesibte 
road/yard moves. Irterchange roles are not applicable fo intra-
carrier moves wrthin the comptex 

5. In addrtion to ttie consolidated comptex, ttie UP tenninal at 
Omaha/Coundl Bluffs oid ttie CNW tenninal at Coundl Bluffs wiil be 
consdidated into a singte tenninal oortrdled by UP. The existing UP 
switching limrts at Omaha/Coundl Bluffs will now indude ttie CNW 
rail line to CNW Mite Post 345.0. 

F South Momll 

1. Soutti Monill will be a consdidated tenninal wrth ttie foltowing 
boundaries: UP Mite Post 156.8 to UP Mite Pott 166.0. Afl road 
crews (UP and CNW) may receive/leave ttieir ttains at any tocation 
wrthin ttie boundaries d ttie consolklated Soutti Monill Tominal and 
may perfomi any wortc anywhere wrthin ttiose boundaries. 

2. The fdlowing will be applicabte to achteve effictert operations in and 
around ttie common UP/CNW tenninal d Soutti Morrill, Nebraska: 

(a) UP crews (destined North Ptette a Cheyenne) may receive 
ttieir ttains up to ttiirty (30) mitet westwart on ttie CNW from 
their existing fo toininal of Soutti Mortil. CNW crewt 
(destined Bill) may receive ttieir tains up to ttiirty (30) mitet 
eastwart on ttie UP (iowart North Ptette) o westwart on ttie 
UP (towod Chayerw) fron ttteir ewting fo tenninal d Soutti 

Momll 

(b) The ttiirty (30) mites iteted in (a), above, will rui eatt from UP 
mite Pott 156.8 to UP Mite Pott 126.8 and will nm weal from 
UP Mite Pott 166.0 to CNW Mite Pott 24.8 and UP Mfle Post 
196.0. 
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(c) Crews relieving trains or e)rtra crews callod for this sen/ice 
may also perfonr work in conredion with Uie ttain 
regardless of wherv ' d tram is receiviKj. 

1 (d) Crews performing ttKs s e n ^ will be pâ d ttie adual miles ron. 

(e) Initial terminal delay for crev.-* perfomiing ttiis service will be 
govemed by the applicable colledive Isargaining agreementt 
and will not again commencj wfien :he crew operates irto 
Louth Monrill. F a ttie operation back L irough South Morrill, 
South Monill will be considered an irtermedtete port 

(f) Departure and/or termt.iai runarounds wili nd appiy for crews 
arriving/departing South Monill under ttiis Se'^ion. 

3. Nothing in t'le Section E pfoventt the ute of other employee to 
perform WOK currentiy pemirtted by ottio agreemorts, induding, but 
not limited to TSEs handling ttains wrthin their zone, an engineo 
from a following ti^in to work a preceding train and the CNW extta 
boart at South Morrill to perfonn service in all directions on bdh 
CNW and UP ttackage. 

NOTE: The UP extta boart at Soutti Momll may be abolislied 
t>y ttie Carrier. 

F. General Conditions f a Tenriinal/Comolex (̂ oerationa 

1. Inrttel delay and final detey at Kansas Crty and St Louis ierminal and 
iit ttie Chicago and Omaha comptexes wiil be govemed by ttie 
applicabte cdtecttve bargaining agreemerts. induding ttie Diplicate 
Pay and Finai Tenninal Delay provisions of thi 1986 and 1991 
f̂ ational Agreementt. 

Z Employees will be transportr^ to/ftom their ttaint tta/ftom ttia 
designated on/off duty poirt 

3. The ojTBrt application d National Agreamott provteiont providet for 
the foltowing regarding wortc and Hourt of Sarvioe mliaf undo ttie 
Combined Road/Yart Service Zone, wtiich thall continue to apply: 

(a) Yart crews at Kansas Crty and St Louis may perfomi v̂ich 
servics in all diredions out of ttie new consdidated tanrunate. 
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(b) Yart crews at ttie CTC may perfonn such service in all 
directtc ns out d individual yards (switching limrts) wrthin ttie 
complex 

(c) Yart aews at ttie Omaha Metto Complex may perform such 
service in all diredions out d ttie individual yarts (swrtching 
Iimitt) within the complex. 

Ndhing in ttiis Sedion F will pre 'ent ttie use d drier employees to 
perform ttiis woric and/o relief in any way permrtted by applicabte 
agreementt. 

IV. ExtTii Boardt 

A Terniinals/Complexes 

1. Kansas City • 

The currert Merged Rosto #2B extta boart will proted ttie work in 
the consolidated tenrinai. The cuneiit Merged Roster #2B extta 
boart will prded ttie Kansas Crty-OMC/Des Moines operatioa Thte 
service for ttiese extta boarts is in addrtion to ottio service proteded 
by ttiese extta t>oarts. 

2. Sl Louis -

The cunert Merged Rosto #1 aodn boart will prded ttie wortc in ttie 
consolidated terminal. The ajnert C&EI road ttdra boiirt at St Loute 
will prded ttie Morterey Mine and tt^c St Loute - ijhicago/Soutti 
Pekin operaticns. This sovioe fo tt'iese extta boards te in addition 
to ottier service prateded by these extta t>oardt. 

3. Chicago Consdidated Complex -

The cunert CNW Chicago Freigrt Terminal #7 eidra boart wiH 
become ttw CTC extta boart and will prded ttie wortc (yart and norv­
ttirough fteigrt) wrthin ttie CTC. inciuding formo C&EI. Eattem #1 
and Northeastern #2 wortc. Thte tervtoe te in additton to any other 
service proteded by ttiat extta boarl Pria righte will not be 
applicabte to posrtions on a operation of thte extta board. 
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4 Omaha M?tro Complex -

The current UP/BLE Seniority District #1 combination extra ocartj will 
protect ttie work in the compiex and all assignments headquartered 
within the complex including 0%9 r»ew operations provided fa in 
Article II. Th!S service fa this bxtia )art is in addrtion to other 
service - otected by tins extia boart. 

5. Outlying Pointt • 

(a) The Carrter mfjy establish Side Letto <!̂20 extta boarts at 
locations govemed by ttie UP Agreemert on ttie new OMC 
semonty terr.tory. The loĉ ations may induu3, but are not 
limited to, Booie, Clinton and Sioux Crty. 

(b) The Canier m£«v esteblish Side Letto #20 extta board:: at 
Ircations govb.Tied by the CNW f̂lreement on ttie new 
Midwest seniorit 'territory The tocations may indude, but are 
not Iimrted to. Boone, Mason Crty. Eagte Grove and 
Esttien̂ ilte. 

B. Nothing in ttiis Articte IV will prevert ttie use d ottier employees to perform 
this work In any way permrtt̂ ^ by applicabte agreemente. 

V. Implementation 

A. The Carrier will give at least forty (40) days' written notioe d rts irtent to 
implement tiiis Agreement 

8. 1. Concurrert wrth ttie serving d rts notioe, the Carrio will post a 
description d ttiose new merged sentority distrids which witl require 
formo CNW errployees to make a sentority election. Those seniority 
disttictt oe MP Merged Rosters #2A and #28, C&EI road rosto at 
Sl Loute, ttie new CNW Chtoago Terminal Comp>«̂  ttie new UP 
Omaha Metto Complax and ttie new CNW Mtowett 

2. The Camo will determine ttie nunbo donptoyeet to be ttvisferred 
to ttiose new rosters in aooordanoe wrth Arttote I 

3. Frtteen (15) days afto posting d ttie infomiation described in B. 
ebove. ttie appropriate Diredort d Laba Ralationt, General 
Ĉ lairmen and Local Chairmen wii! convene a woricshop to inptemert 
assembly Of ttie mergerl seniority tc^ert. Employees on a rosto 
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from where woric is t>eing transfenred will be canvassed, in seniority 
order for each roster, and required to make an eiedion as to which 
roster ttie employees wishes to be ttansfened a wtiettier ttie 
emptoyee wishes to remam on ttie currert roster. (Steyin̂ ^ •̂ l̂l not be 
possible on ttiose rosters which are being eliminated.) Posrtions on 
ttie new roster will be awarded on using ttie mettiod as spelled od in 
ttie vanous provisions d this Agreemert Failure or re usal d an 
emr loyee to make an election will result in the Canier naking ttie 
assignment fa the emptoyee. 

At ttie end d ttie wortcshop. whtoh will test no mora ttian five (̂ ) days, 
the partidpantt will have finalized agreed-to rosters wtiich will ttien 
be posted fo irtormation and protest in accortanee wrth the 
applicabte agreemerts. tf ttie partidpantt have nd finalized agreed-
to rosters, ttie Camers will prepare such rosters, post them fa 
information and protest will use ttiose rosters in assigning posrttons 
and will not be subjed to daims or grievances as a resuit 

Once rostfwT .̂avB been posted, ttie Cranio will bulletin all posrtiont 
coverxi by ttiis agreemert which require rebulletining fo a pertod of 
five (5) catendo days. Employees may bto on ttiese bultetined 
'issigrvnentt in accordanoe >vrth applicabte agreemert rules. 
Howevo, no lato ttian 10 (ten) days afto ttie dosing d ttie bulletint. 
assignmentt will be matte 

A' er ali assignmentt are made, employees assigned to posrtiont 
which require ttiem to relocate v̂ ll be given ttie opportunrty to 
relocate wrthn ttie next ttiirty (30) day period. During ttite pertod, ttie 
affeded employees may be allowed to continue to occupy ttieir 
oxisting posrtions. If required to assume duties at the new k)cation 
irr mediately upon implementation date and pria to having received 
tieir ttiirty (30) days to relocate, such emptoyeet will t>e paid normal 
arto necessary expenses at ttie now tocation inb! relocated. Paymert 
d expenses will nd exceed ttiirty (30) catendar daya. 

Tbe Canio may, at rts option, eted to phasenn ttte actual 
imptemertation d ttits Agreement Emptoyeet will be given ten (10) 
days'notioe d when ttieir spedfic retocattonfraatsignniart te to occur. 
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1. Employees who are adversely affeded as a result d ttie imptemertation d 
ttiis Agreemert will be entitied to ttie employee protedion provided for in the 
Nev;* Yoric Dock Condrtions. 

2. E.mployees currartiy eligit)te for dho prdective benefitt must eted t)etween 
ttiose benefrts and ttie benefitt provided by ttiis Agreement Thte election 
must take place wrthin ten (10) days afto ttie rjdverse affed No t)enefrts wiil 
be paid urtil the enployee has made an etectitxi. 

3. There will be no pyramiding Of benefitt. 

4. hiearth and Welfare benefi'sZ will be provicted in accordance wrth ttie 
provisions d ttie applicatMe collective bargaining agreement 

VU. Fumlliiriation 

Employees will nd be required to lose time a "ride ttie roacT on their own time in 
order to qualify fo new operatioru. The Carrio will determine the numbo of 
familterization ttips needed and may use higti-reite to famiTiarizst amptoyaet ovo 
a n<«w temtory Issues concuning individual qualifications shouto be handted wrth 
local operetinD officers. 

vTH. Conflict of Agreementa 

Shouto ttie provisions d any BLE Cdtective bargaining agreemert oonflKt wrth ttie 
tenns and intent d ttiis Agreemert. ttiis Agreemert will apply. 

The Canier may served the required notices at any time afto ttie date of thte 
Artrtration Awart. Dated ttite day d . 199_. 

jQhnJ.Miaut.Jr. 
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ATTACHMENT A 

Actual miles (miles ron on Oie tiain) will be paid or-, tt^ basis d ttie chart set forth below. 
The miles listed for some locations reflect ttie mileage payment required under existing 
greementt. tf a crew receives/leaves a train on main/line territo7 wrthin a c a solidated complex 

but outside a yart, the mileage paid will be based on ttie rrtain line mite post nearest ttie train. 

OMC (Coundl Bluffs) 

OMC (Missouri Valley) 

OMC (Fremort) 

- Clinton 341 miles 
• Boone 144 miles 
- Des Moines 199 miles 
- Mason Crty 251 miles 
- Worthington 185 miles 
- Sioux Crty 96 miles 
- Sergeart Bluff 88 miles 
. North Platte 282 miles* 
- Grand Island 144 miles * 
• Marysvilte 160 miles * 
- Kansas Crty 204 miles 

- Clirton 3*X) miles 
- Boone 124 miles 
- Des Moines 178 miles 
- Mason Crty 231 miles 
- Worthington 165 miles 
- Sioux Crty 76 miles 
- Sergeant Bluff 68 miies 
- North Ptette 231 miles 
- Grand island 145 miles 
- Marysville 180 miles 
• Kansas Crty 224 miles 

- Clirton 357 miles 
- Boone 161 miles 
- Des Moines 215 milet 
-Mason Crty 267 mitet 
- Worthington 202 mitet 
-Sioux Crty 113 mitet 
- Sergeant Bluff 105 mitet 
- North Ptette 244 mitet 
- Grand island 108 mitet 
-Marysvilte 
-Kansas Crty 

145 mitet -Marysvilte 
-Kansas Crty 236 mitet 

These miles are calcuteted wrth 4 addrtional mites wortcing into Coundl Bluffs to MP 1. We 
pay 4 miles less wortcing out d Coundl Bluffs. 

These are ttie cunert miles and ttiey are to be changed it addrtions or reductions in ttw 
mileage occur. 
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APPENDDC "D" 

IMPLgMENTlNG AGRgEME^fT MODinCATIONS 

Saniftritv •nd Work Conaondstion. To achtevt thC 
work effictenctefi and altocatton of f&roas ttiat ara 
necessary to mAke the merged Carrter operate effictendy 
as a unified system, the foltowing sentority consotettons 
will be made: 

A. St. LQui«. Missouri 

1. (a) The CNW enptoyees assigned to CNW 
yard assignmentt at Madison, lllinote, on 
Septembo 1. 199S. win be placed on 
the bottom cf Missouri Padfic (MP) 
Merged Roster No. 1 and will have prior 
rights to the formo CNW reguteriy 
essigned yard assignmentt at Madiason. 
Shouto those fonmer CNW assignments 
be abolished or consolklated with ottier 
MP assignmentt, the formo CNW 
employees wifl have no prtor rightt. 
However, shouto those formo CNW 
assignmentt be reesttbltehed wittiin six 
(6) months of their ebolishment a 
consoltoatton, prtor rightt shaU appiy. 
Any newiy established assignmentt wffl 
not be subject to prtor rightt. 

• • • 

2. (a) The CNW emptoyee{s) assigned to tha 
Monttrey Mine assignment on 
Septembo 1, 1995, wifl be pteced on 
ttie bottom of' ttie Chicago and Eastern 
imnois (C&EI) road rosto at S t Loute 
and wU have pria rights tt tha 
Monterey Mine assignment If regularly 
aligned. Shouto thte assignment ba 
atxJlished or consolidated wtth otho 
C&.̂  assignmentt, the formo CNW 
empk)yee(s) wUl have no pria rightt. 
Howevo. shouto those formo CNW 
assignmentt be reesttbltehed wittito ste 
(5) months of their aboltehment a 
consoltoatton. prior rightt shaU apply. 
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Any newly esttbltthed fusignmentt wlU 
not be subject to prtor rightt. 

• • • 

3. (a) The number of emptoyees assigned tt 
work S>outh Pekin, Illinois, to St. Ijouia 
(in through freight only, excluding 
power ptent operattons) on September 
1, 1995, Wli! be transferred tt St. Loute 
and will be ptecoJ a the bottom cf the 
C&El road rosttr r. St Loute and wifl 
have prtor rightt to a maximum of thrae 
posHiortt to the naw St. Loute tt 
Chicago/South Pekin pod. Any newly 
establtehed assignmentt wiU not t>e 
subject to prtor righu. 

• • • 

B. Kansas Citv. Missouri 

1. (a; The CNW emptoyees assigned to CNW 
yard assignmentt at Kansas City on 
September 1, 1995. wfll be pteced on 
the bottom of MP Merged Roster No. 2A 
and Merged Roster 28 and will have 
prtor rightt tt the former C f ^ yart 
assignmentt. ShouM those former CNW 
assignmentt be abolished or con-
soltoated with otho MP assignmentt. 
those former CNW empL /eet will have 
no prtor rightt. Howevo. thouto ttiote 
former CNW assignmantt be 
reesttbltehed wittito six (6) montht of 
ttieir aboltehment a consoUdatton. prtor 
rightt sliafl apply. Any newly 
establtehed assignmentt wfB not be 
subject tt prtor nghtt. 

• • • 

2. (a) The number of CNW errployees 
assigned to road service work between 
Kansas City and Des Moinat (through 

2 
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freight only excluding extra board) on 
September 1, 1995, and who are 
headquartered at Des Moines, will be 
transterrad to Kansas City. Those CNW 
emptoyeet, as vi*ell as the CNW 
emptoyees cunently assigned tt worti 
between Kansas City and De* Moines 
headquartered at Kansas City and the 
CNW employees on the CNW extra 
board at Xansas Chy. will all be pteced 
on the bottom of tht :.«P Merged Rosttr 
2A and MP Merged Roster 2B and virtU 
have prtor rightt to their percenttge in 
the new Kunsas City tt Omaha Metro 
Comptex (OMO/Des Moines pool. The 
percenttge will be as foltows: 75% for 
Merged Rosto 2B and 25% for the 
former CNW emptoyees. The 
percenttge fa the fonner CNW 
employees need not be maintained at 
those emptoyeet attritt or are 
unavaltebte. Any newly etttbltehed 
assignmentt wifl not be subject to prtor 
rightt. 

• • • 

C. Ch'^""" Comolex 

• • • 

3. (b) Each emptoyee pteced on the new CTC 
roster wifl be provtoed pria rightt te 
their fonno vwortc now induded to the 
CTC. Cunert assignments retained to 
tha new CTC will not be rebultetined. 
ShouW any formo assignmentt 
subsequentty be abdtehed or 
consoltoated with otho CTC 
assignmentt, there wfll be no prior rightt 
to those assignmentt. Howevo, 
shouto those fonno CNW attignmentt 
be reesttbltehed wltWn tbt (6) montht of 
their abdtehmant or con̂ olWatton. prior 
rightt *haB apply. Any newly 
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esttblished assignmentt will not be 
subject to prtor rightt. The new CTC 
seniority roster will Indicate prtor rightt 
in tha following manner: 

D. Omaha 

• • • 

• • • 

The new UP/BLE Merged Rosttr #1 will consttt 
of the foltowing emptoyeet: 

• • • 

(d) The number of CNW emptoyees 
assigned to work on the east-west nttln 
line between the OMC and Ctimon. 
Iowa, on Septembo 1, 1995. 

NOTE 1: "Assigned to wortc on the 
east - west main iine between Clinton 
and the OMC* te defined as those 
through freight assignmentt with eltho 
ainton or Boone, towa, as the pre­
implementatton home ttrmlnal and with 
either Boone. Ototon, Fremort a 
Council Bluftt as the pre-lmptementttton 
away-fronvhome terminal. Only the 
numbo of emptoyees at Boone to 
through freight sen̂ toe that are 
necessary tt protact their equity to OMC 
• Boone and OMC • Cflnton operattont 
will be transfened to the UP. Pre-
Imptomentatton axtra boart assignmentt 
at Clinton and pre-imptementation extra 
board assignmantt 'A Boone ara ateo 
incli'ded to thte def iiltion. 

• • • 

3. (b) Each emptoyee pteced on the new 
UP/BLE Merge'J Roster #1 wlH rattin 
their (;unent assignmem (If operated) 
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and will be provided prtor rightt. Prtor 
rightt v>̂ ll ateo IncJude tha new 
operattont esttbltthed to accordance 
with Arttote III. Section A. Paragrapl 
(1). but pria rightt wfll not ^pphr to 
assignmentt on nor operation of tha UP 
extra boards at tha OMC. ShouW any 
former CNW assignmert be aboUshed a 
consoltoated v̂ t̂h UP assignmantt. the 
fonner CNW emptoyees wlU have no 
pria rightt tt tho*e assignmantt. 
However, shouto those formo CNW 
assignmentt be reesttbltehed within sbc 
(5) months of their aboltehmert or 
jonsolWatton. prior rightt shall apply. 
Any newly esttbltthed assignmentt will 
not be subject to prtor rightt; howevo, 
addittons to pool fraight senrice thall not 
be consWered 'newty ettabltehed 
asiignmentt" as used to thte tenttnce. 
The u?/BLE Merged Roster #1 sentority 
rosttr wifl indtoatt oria rightt to the 
following manner. 

• • • 

A. The foltowing new operattons may be inptema ited 
in accordance with the provtetons tet forth to thte 
Articte il: 

• • • 

2. Under the CNW Agreement with Boone at tha 
home terminal: Boone-ainton. 

• • • 

B The tenri and conditiont of the new operationt tet 
forth ir, Section A. above, ara at foltowt: 

• • • 
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8. All through freight servtoe wlH be rottry poo\ 
freight service with blue prim boart provteiortt 
for ptecing emptoyees in the proper order at the 
home terminal and at the far tarminal. Under a 
blue print board operatton. emptoyeet are not 
run-around If used on ttie train for whtoh called. 

• • • 

NOTE 3: Exteting UP and MP into-
divlslonal Agreementt are not impacted 
by thte Agreement. 

• • • 

in. Tarmlnals/Conotexea 

• • • 

E. South Morrill 

• • • 

The following will be appUcabte tt achteve 
efficient operattons In and around ttie common 
UP/CNW terminal of South MonUl. Nebraska: 

• • • 

(d) Crews performing thte servtoe will be 
paid an additional one-half (K) day's 
pay for thte service. 

• • • 

F. Ganeral Conditions for Tftrmlnal/Comntex Operationa 

• • • 

For aU tocations. road emptoyeet will be 
transported to/from their traint tt/from tha 
designated on/off duty point to accortanee 
with applicabte rotes. Yart Extra Boart 
employeAt in the Chtoago Terminai Complex 
will repon to Provteo and wUl ba trantported 
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ta/from their assignment If tha assignmem te 
mora than twenty 120) mitet from the 
employee's home by the most direct highway 
route. 

• • • 

IV. f rna Boards 

A. Tf̂ rmlnn'*̂ "̂'""'̂ *" 
• « • 

5. Outiy ng Pointt -

(a) The Canter may esttblteh Stoe Latto #20 
axtra boards at tocattons govemed by the 
UP Agreemem on the new OMC sentority 
territory where extra boardt do not now 
extet. 

(b) Tne Can̂ ter may esttblteh Stoe Utto #20 
extra boards at tocattons govemed by tha 
CNW Agreemem on the new MWwett 
sentority territory where extra boardt do 
not now exist 

• • • 

V. iTrnlfttnantetlon 

• • • 

E. Prtor tt liTptemcmatton of thte Agreement the 
partiea wlU mee fa purpotet of ravteviring the 
operational impte nantation thereof. Ouettiont and 
enswera pertatoing thoett should be prepared by 
the parties covering that Imptemantattoo. Should 
the parcies be unabte tt agree upon any Item, 
rhatthose matterit) te/are te bt refenrad te thte 
panel f a resdutton. 

• • • 
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VI. Protection 

• • • 

1. Enptoyees who ara adversely afft ned at a retult of 
the irrptementttton cf thte Agreemem wW be 
entitied tt the emptoyee protection provtoed fa to 
the New Yoric Dock Condftiont. With the foltowing 
additton: Enrptoyees required tt retocate under thte 
Agreement wifl have the option of electing the 
re'ocatton benefitt provtoed fa to tha New York 
Dock Conditions a an to Dau altowance to the 
amoum of 128.000.00 test applicabte taxat. 

« • • 

vn . Fammarfaetion 

Emptoyeet wili not be required tt tote time or "ride tha 
road" on their own time to ordo te qualify fbr naw 
operattortt. 

1. Emptoyeet wiU be provtoed with a tufftotem numbo 
of familterization tript to ordo te become famOtor 
witfi a new territory. Issues conceming Indivtoual 
qualifications shouto be handted with tocal operating 
offlcera. 

2. If road aew or axtra boart emptoyeet operating to 
CTC hava not been to the Chtoego Tenninal 
Conptex w:thto tte (6) montht pria te attignment 
Carrter wW provide a local operating offtoo or pilot If 
requested, tetuet conoemino Indhridual quaHflea-
tiont shouto be handled with tocai operating 
officere. 

• • • 
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XMITRATIOK BOAJtS 
ZSTAJUSICES PUHSwAKT TO kXTZZlZ Z. SICTIOK 4 

OF ?KZ KTH YOM DOOC PROTtCTTVI COKSITIOKS 
XS SCKSr: BY T H I DmHSTATI COKKEKCI COWCSSION 

2H riNAHCr 0OC«T KC 31175 

In the Mattar of an Xrbitration batwaan ) 

COKSCUaXTtS l U I l COWORXnOK ) 
^ KOKOKCAKII^ RXiyrXY COKPXXY ) ^^^^^ ^ 

and > 

IKTnWATIOKXL ASSOCIATIOK Of KXCS^KXSTS ) 
AKD XEJCOSPXCZ VOtSOS \ 

Doas tiia laplaaantlnff agreaaant propoaad by tiia car-
- iars aaat ttia cr l tar ia aat fortU in xrcicla 1, Saction 
4 of tha MAM Yerx fifiSJK coneitlona in affaetmg tiia 
c o c n L n a t L c r t t vorX parfor»ad by T-P^'J^;;?* 
bv tha Xntarnatlonal xaaociatlon of xachinnta and 
xareapaea vorXara on tha Monongahela Railvay Ccmpany 
v ! S t l i t parforead on Conaolilatad Rail Corporation in 
coSaction with tha aargar auvhorixad by th . Intaratata 
Conarca Coaaiaslon in rinaiica locxat Mo. 3117 5? 

I f th . anavar to 1 ia -Mo,- what iaplamanting agraa-
»a-.c ia appropri.ta? 

B^SS^^Bi^^^ ^^^^ 
Ksx iBto Cearail: 

oparataa a l«2-mila line ^J**^ JJp^J^rima^ Haat 
T.mn Pannavlvanie, conalerlng of tvo o**'*™^"???-
cmalSS^ Taat Diviaion ^T^^^lJ^^tl l^aa 
?6a naat Division extends ^ ' J ^ ^ ^ ^ f ^ i J ^ . ^nd than 
tha Monongahal. Jtlvar " - " ^ VuS^m.'. i ? . The 
ganaraily aouthvast 35 mliea to »Aac* 
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taat Diviiion, .xtands froa Brownavi::,, .out."; aieno - i . 
Monongahela Rlvar. and tarmi.natas at fairviav, • i.n^-' 
of 71 a i l . . . " " ^ 

rha aarg.r ia intandad te incraa.jf fleianeia. b.tv««n 
KCA and Conrai: and thua to l»̂ reva ta. eeafiin«d 
•ystaa't ability to coapata with KS and CSXT. Th. 
oparati.n? pla.n call, for: (1) raaevinq th. curr.nt KSA-
Conrall mtarclanga at Waat trownaviil* on traffic to/ 
frea Conrail and aoving tha craw changa point te wcynat-
burg te aaxialza tha road train ailaaga; (3) conaelidat-
ing aaintananca-of-way and clerical funetiena: (3) e.n-
tralizing th. train and craw diapatching functiona; (4) 
medamizmg th. KOA'. aaintananea of way aguipaant; and 
(S) conatructinq or rahahilitating eartain rail lina to 
impreva capacity and apaad oparationa. Appiicanta con-
tand that thaa. aconoaiaa and afficiancia. will anabl. 
Conrail te guet. aor. ceapatitiva rataa allowing aor. 
KCA-origir. coal te ba ainad and aeld. 

KOA 1. ac.ntially a ceal carriar. In its* and lf9C, »» 
parcar.t of KGA'. traffic waa ceal. Of that, aora Uian 
• 0 parcant wa. intarchangad with Cer.rail in 1919. In 
199C, 13 parcant wa. mtarchangad with Cenrail. Of th. 
raaaminq parcant, 1ft parcant wa. intarchan^.d with 
Tlx and : parent with CSXT." 

Th. CoBal..lon. in addr...ln9 lAhor laaua. ralatad te th. aargar. 
daelarad that th. eonditiona fer protaction of rallraad aapley... 
da.crihad in HMM. X£U SfiSJS ZZ Car.trsl " BracMYT^ Z^mrm^ 

3«0 I.C.C. *C, (1179), atf ' i fitf Afil^ tMM Ifi-LS 2S£& 
«09 r.2d 13 (2d Cir. 1979) (th. N.w yerK OocJc conditiena), 

war. appropriat. te prot.ct aaployaaa aff.ct.d by thi. tranaae* 
tion *in tna ab.anca of naad for graatar protect 1 or, which ia not 
.ought er ahevr. on thia record.* 

Tha Carriar, en Saptaa^r 9, If92, fellewing inforaal diaeua.ion 
about tha Bargar with r.praaantativaa ef tha Intamational Aa­
sociation ef Machinist, and Aax^apaca Morlars (tha lAN&AW), gava 
•uch rapraaantatlve., for thair raviav, advance copy of a notice 
wbich i t eaid it intended to peat purauant to Saction 4 ef Ar-
t i d e X of tha Nav Yerx OecJc eonditiona. At tha aasa tiaa, tha 
carrier forwarded te th. lAX&AW copy of vhat i t called "a stand­
ard propoaad uaplaBanting agreaaant.* 

on Saptaahar 15 and on Saptambar l i , ltf2, repraaantatlva. fot 
tha IAK4AV and Conrail dlacuaaad in telephone convaraationa tha 
content of th. Carri.r notice and tha iaplaaanttng agraasant and 
axcaptlona which th. IAN4AW rapraaantativaa tooJc to auch aattara. 
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P r i l f ? * ' Saptaafiar 23, 1992, tha Carriar gav. fcr**; 
taa notice of tha intended tra.'^aactlon. Thi. notice read.* 

•m^auant to tha deciaion of the l.-.tarstat. Ceaaer-. 
CoaEMiaaion la finance Docket Ho. 21175, csr.aaiitia-mi* 
5Ail,£aia-. =r Btrgsr zz Honpngir.tlj axiijaL: salr̂ Kene" 
gafta... Xal^way Ceapany (KSA) will a.r?. into ccn-
aelidated Rail Corporatien (Conrail). Conrai: will alao 
aaaua. KSA'. pe.itlen aa laaaae ef the waynaabu-e 
Seutham Railway proparriaa and of tha CSXT'a rail i n a 
batvaan catawaba Junction, WV and Crant Tevn, w 
As a reault of the Carriar'a aaarciaa of th. abev*. 
daacrlhad authority, it ia intended te unify, cocrdina-. 
and/or conaolldat. facilitiea uaad and eperationa and 
aarvicae preeently parfcrmad aeparately by Conrail and 

— .i-....:ipated that this coordination 
and/or conaolidation of vork will occur on or abeut 
January 1, 1993, or earlier i f an iaplaaanti.«)9 agraaaa.-.t 
ia reached or refara. deciaion rendered. It la alee an­
ticipated that .ub..gu.nt te thi. data all raBainin? 
aachmi.t po.itiona at South Irovnaviila, PA will be 
relocated to Maynaaburq, PA. 

It ia intended that all KSA aaployeea rapre.anvad by the 
IntemationAl Aaaeciatlen of Machini.t. and Aaro.p«e. 
Worker, will, on the .ff.ctiv* data ef th* unification, 
ceortfinatlon and'or conaolidation, ha intag.^atad into 
tha Conrail-Llii Seniority District '0012A' roav.er with a 
Prior M code 'MCA' anrl a Prior Roatar coda 'OOOl', and 
that aueh axployee. vil.^ ba availahia ta perfora eervica 
en a eoerdinated baaia subject to applicable Conrail 
agreaaanta. 

Tha Z.C*. order provide, eaployae protection in accord­
ance Vith r^e cendltiona for the protection ef eaployeee 
aabodied in verit !2&£& zz eoy:trQi ~ araekivn 
ga.t.m Pl.t. • 3«0 I.C.C. «0 Clt79), and theee eondi­
tiona v i l l he provided. Thia notice is aarved purauant 
to Article I, Section 4 of theae eonditiona.* 

The partle. aet on October 15 and If, 1993; thay exchanged writ­
ten propoeal., but they vara unable to reach autual agreaaant on 
an laplaaanting agreeaent. Joint aaatiaga and/or telephone con* 
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ferencea wera aub.eqr-.r.tiy h.ld betveen the partiea or Hov.afi— 
1992, January 5, «, i i . and 13, 1993. Hev.ae,.-

or. JAhuary 27, 1993 th. Carrier ce.-.fi;ved in a lettar to - i . 
re.er.tativa fer the IAM4AW that i t waa -unvilling , a-c.d. ^ 
th. crganiratlen'a dexands ssia it vaa clear that the pa—^e. w--I 
at an lapaaa. ever th.ir affert. to reach an laplaMP-":! 
agr.aa.nt.- Th. Carri.r adviaed that it va. thereby wit.'id-aw""4o 
"th. propoeed aide letter, and all oral propoaal. pr.vieu.iy of. 
f.r.d m an .fferc to reach a autually aeeenedative lapiea.nfno 
agra.aant." * 

:n ita January 2̂ , 1993 letter the Carriar propoeed adcptiop. fl­
an isplaaantm? agreeaent vhieh i t attached to aueh latter; 
anneu.nced ita intent te aubait tha above abated faction at laau^ 
to final and binoing arbitration/ and, i t naaed Jeffrey H. turton 
a. i t . repreeentative in the eelection of a neutral refer... 

on Ja.nuary 31, 199 3 th. repreeentative for the IA«tAW re.pond.d 
te tiia Camer letter, etating in part tha folloving: 

'Pleaee b. advi.ed, i t ia the Maehiniat. peaitlon, that 
the Carrier*, invoking tha arbitration prscee. at thia 
tise la preaature and lapropar. aa proper nr.gotiationa 
a. required eovild not and cannet ba conducted until the 
Canier providea a full and adequate notice ef the true 
propoeed changea to be affected by the tranaaction. 

Therejora, I reepectfully requeat that the carri.r 
previd. a cexpl.t., full, and ade''>iate netic. te the 
Maehiniat.. If tha Carrier v i l l provide th. r.guir.d 
nctic. and ita r.pr...ntativea engage in good faith 
negotiation., I believe i t ia poaaibl. te r.ach an 
agreeaent that v i l l ba autually beneficial and aati.fac­
tory to all concemed, vithout the need cf arbitration." 

In a rebruary 23, 1993 five-page letter to t^e IAKAAV, the Car­
rier aet forth vhy i t believed a proper notice had been served: 
it recalled diaeuaaiona which had taken place at past informal 
and formal aeetmga; and, i t offered vhy i t believed the partiea 
wera at an iapaaae. In thia latter regam. the Camer eald: 

* I t ia the carrier'a poaition, aa the foregoing .0 
elaarly indicataa, that they have fulfilled th. require­
aanta ef New York Decx, have negotiated in good faith, 
and indeed have atteapted to meat the eaployeea' con-
cans through offere to eatablieh naw peaitiona and to 
aopply information concerning prier aaminga of IAM rep­
reeented aaploye... Notwithatanding this, the organixe­
tion haa net yielded in ita poaition concerning pre-
certification and now inaiata negotiation, ahould 
co.ntinue. 
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I t la quite clear t.^at tha partia. ara at an lapaaaa 
ovar thair atteapts to reach an iaplaaar.£ing agreaaant 
and that New Yerk Doc.>: requirea that the partiea reaelva 
this dispute through â -.̂ i tra tion. Tha Carriers further 
take the poaition that any dispute over the adequacy of 
the notice i . referrahle to the Arbitrator under Ar&iele 
I, Section 4. 

Mr. axxrton v i l l call you ahortly in an attaspt to reach 
agreeaent en a neutral for arbitration.* 

on March t, 1993 the lAytAV, in a four-page letter, eet ferth vhy 
IX vaa taking ieeue vith eaveral of the Carrier's paat ane cur­
rant contention, and vny i t believed that tha lAM&AV propo.a: 
ahould be r»ie iapleaenting egreemant. In eloaing, the organlxa­
tion aaid if yeu are unable to give eerieua conaideration te our 
poaitione and cannot meet meet ef the eonditiona required to 
reach an Agreeaent' that i t vould and did eubmit the name, ef ar-
bitratore fov coneideration aa a neutral member 'to adjudicate 
our diapute.* 

The partiee jointly eeleeted Hobart Z. Peteraon to chair the Ar­
bitration toard. 

Th. partia. war. requeated to and did provide pre-he: ring brief a 
to the Arbitration toard. Hearinga in thia mattar were held in 
Philadelphia, PA on May 4, 1993. At auch hearing, the partiea 
et'pulated te the iaaue in diapute beini^ that vhieh appeara above 
as the Queatlon at laaua. further, at auch hearinga both partiea 
pr...nted oral and rebuttal argument and Introduced additional 
evidentiary documenta. 

SK 21 2Z SAW.:??.; 

The carrier eas .r t . t.iat i ta not.ce and the J ' ^ C J 
iap-amentln«T agreamant maet a l l the neeeeeary requiramanta ef the 
New York Dock conditiena. 

In i ta brief , the Carriar daecrlbad the implementing agreement i t 
ha.'propoaad te baaieally provide aa follove: 

• 1) Tha Conrail/IAM echedule agreement, ^-nci'^^^^^J^t 
union ahop agreement, wi l l be applicable « • i ^ f ^ ^ f ' 
MCA eaployeea. A l l MCA/IAM agreementa v i l l be 
terminated. 

2) Employee, holding eeniority oa tha " J ^ ^ ' ^ f ^ f j ^ S 
t « . V . r . w i l l be doveta i l ed into tha Conrai l /IAM 
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'prior rights' te Machlniata' peaitiona beadq-^rtared en 
the former KSA tamtory. 

3} former KSA aaployeea v i l l be credited by Cenrail with 
thair prier continuoua MSA aervice and qualifying yeara, 
for tha purpoeea of vacation, per.onal leave and ether 
benefita granted on the baaia ef qualifying years of 
eerv'ice. 

4) An employee who ia afferted by the traneaction aay 
ragueet an approprlata form to requeet a teet period 
average and a dlaplaeement or diamiaea.. allowance. Any 
claia for aueh protection muat ba mada wiuiin cc daya of 
the adveree effect. 

5) An eatployee who ia deprived ef employment and unable 
te eecure a poeition aay ba offered a poaition in the 
Kaehinieta craft at any loeation. When eueh offer ie 
made, the employee at hia option ahall eelect to accept 
the offer, reaign and aceapt a tarminatit^n allowance, or 
be furloughed without protection. 

C) Any diamiaaal allovanee ahall ba reduced by outaide 
earr.mga. 

7) The implementi.ng agreement v i l l become effective upon 
the giving of fiv. (5) daye notice to the appropriate 
Saneral Chairman of tha IAM." 

Th. Camer e.y. that a comparieon of the pro;--eed implaaenting 
agr..aent vhich i t haa aubaitted for the :AX4AW 'la, ;.n aoet 
reapecte, identical t« the aeveral agreeaente that have been 
vc:u--.tarily adopted by other erafta involved in the marger of the 
KGA into Conrail." In thia reepect, the Camer aubmltted into 
evidence copy of Implementing egreemente govemi.ng other MSA 
employeea in both the non-operating erafta (Electrieiana; S.'iaet 
Ketal workarai fireman 4 Oilerai Train Diapatchere> and, Main­
tenance of vey imployeee) and the oparating erafta (tnginaera; 
Cenductora; and, Trainman). 

The Carriar alao offers that in dieputee that vare eettled by ar­
bitrated avarda under Section 4 of the Nev York Dock eonditiona, 
one iarrolving tngmeera r.pr..anted by the UTO (I) , and the eeeond 
arbitrated avard involving Clarka repreeented by the TCC, that in 
each aueh iaatanea it waa determined that the Conrail collective 
bargaining agreement would be applied and the MCA agreemanta v i l l 
ba abrogated. 

further, tha Carrier s'jhmlta that in avary "Wtiatad agreeja%^ 
or arbitration ava;rd, the formar MOA tarritoir , i ; " f j ? , f ! j ! j 
into the adjacent Conrail Pittaburgh Oiviei« tanlorityj^iJ°'y 
and the MOA seniority roatar vaa merged into tha Conraii Fit 
taburgh araa eeniority roatar. 
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in raeponaa to the imp lamer, tl.-sg tgraament v&ich f.̂«-
th. 1WI4A«, the carrier aay. thit alth^ujh ^ a ^ ara r!C::.s': 
of basic agreamant vith auch prepoaal, that there are . . J l l ! -
araas vhara there i . fundamar.tai disagreema.rt. in thia 'IM: 

^ J - * ' "y* --i^* i«pl«»«--.tlng agraeaa.-.t propoaad 
taa ^4AW goea beyond the requirementa cf the New roA Ooe* eon­
ditiona and aleo beyond ta. authority -if thi. arbitrati" e«I 

section 4 Of Article I ef the New York Sock 
csnB^.»one. 

In i ta •X parte br ie f te thie Arbitration Beard, the Car- er 
provided -.he folloving de.cription of the vork cw^^itiy U l J J 
MSI I j ; * Co^al!*; J ^ ^ ^ ' " ^ folloving the fu l l aarger'of - I ! 

•1AM-repreeented employee, parform vork in the Locoae­
tive Shape and t a . Maintenance of «ey Shop., both lo­
cated in the eaae building in South Brovnaville, PA 
The locomotive ehop employe three machlniata; one leed 
aachiniat and locomotive inspector; ene a i r brake 
mepector; and one maehiniat vorking in the air brake 
room/machine ahop. Theee poeitiona perfora th. normal 
maehiniat vork aaeoeiated vith locoaotive aaintenance 
and repair. Th i . vork includea: 

Service and Inapectlon fflU) of Locomotivea on 
Inapectlon Track Adding o i l , caangi.ng brake 
ahoe.. 
Maehine Shop verk - Lathe, Milling, Saw cut­
ting Ketal, Threading Stock. 
Ai l heavy end running repaira on Locomotivea. 
Maintanance of Kofi 2quipm«nt and vehiclea. 
Maintenance and rebuilding of air equipment -
Locomotivee. 
Locomotive (flU) Teat Vork. 

folloving f u l l marger and integration of Ue KSA into 
ronral l , a l l NSA locomotivee wi l l ba integrat4>d into the 
C49nrail locomotive fleet. Aa auer, a l l eeh.iduled and 
h<»avy locomotive maintanance and impair work formerly 
parformad by MSA amployeea wi l l t>a varformad at the Con­
r a U Locomotive tbop at Convay, PA (about 25 miles from 
Pittaburgh and 94 milee from South Brovnaville). tome 
heavy loeomotiva repair vork v i l l alao be performed at 
tbe Canrail f ac i l i t l ee at Altoona, PA. 

Onea f u l l coerdination of tha locomotive vork ia 
achieved, there v i l l only be aufficient vork to r*"«in 
ona Maehiniat poeition performing vork on locomotivea >in 
th« formar MSA property. Thia poaition v i l l primarily 
perform light maintanance and rwtning rapaira en leeome-
iivaa in tha Conrail f leet oparating oa t^a femar MSA 
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territory. 

Four maehiniat positions currently perform the vork of 
a&intananee and repair ef maintenance of vay equipment 
on the KSA and vork in the Engineering Department, Main­
tenance of Hay Shopa at Brovnaville. Ther.e poaitions 
are: ene gang leader, tvo maehine inapectora and one 
aa.istant maehine Inapactor. Theee peaitiona perferm 
the following vork: 

Zleetrie and gaa velding and cutting, rapair 
of gaaoline and diaeel eaginee, hydraulic 
pumpa, metera, etc., en a l l typaa ef M. of v. 
Equipment. Aapair ef company vahielee vith er 
vithout hyrail vhaela. Bmbulldlng and inatal­
latlon of r a i l lubrieatora. Parformanea ef 
road vork. 

folloving the merger and coerdination of verk, Conrail 
plan, en keeping a l l four IAN poaitione m tb« MV 
Daparcaant vorking on tha former KSA territory. Aeee 
employeea v i l l perform rapair and maintenance dutiea 
connected vith running repaira ef KV equipment in the 
field. Major repaira er overhaul ef KV machinery eueh 
a. tempera, ball*8t regulatera, tie removera. and 
apikera, among others, v i l l ba performed vhan neeeeeary 
at t>e Conrail eyetem MV faeility at canton, oi. Thia 
ahop parform« all eueh major rap«ira and rehabilitation 
of KV machinery uaed throughout the Conrail eyetem.* 

Ea.ed upe.i the foregoing contentiona the Carriar aaeerta that the 
procedural objection, ral.ed by the li^kX'} are vithout merit and 
that tha propoaad impleaenting agreemê  . vhich attached te ita 
:ettar of January 37, 1993 ahould be eel.rted by the Arbitration 
Board in reeolutlon of the Oueetion at laci^e. 

PQs:T:g» sz 
The lAK&AV maintaina that the notice of the i.ntended tranaaetion 
vhieh tba carriar aarved did not fully meet the requirementa ef 
Section 4 of Article I of the New York Dock eonditiona. It baaaa 
thia coatantion upon the following stated objectiona: 

*1. Retiea did not contain a full and adequate etateaent 
ef tbe propoaad changea to ba affected by aueh 
tranaaetion. 

2. Notiee did not inelude tba nuBbar of amployeea of 
each elaaa er eraft te ba affected tba intended ebangee. 

3. Nctice did not state the epacifls datee vben the 
tranaaction vould occur. 
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4. Notiee did net apaeify vhat vork vould be movsd 
vbere. 

5. Notiee did not specify *rtiare the affaeted emploveea 
vould be required te move to.' 

The lAKAAH offered a eummary Hating of vhat it ealla 'tha ne.dad 
and requected i.-.foraation that the Carrier refuaed to ^ur^.ia.^ t.'is 
Organlxation m c ..inaction vith thie tranaaction." taaically, 
•aid i t ahould be provided the folloving information: 

1. Estimated numb««r of employeee ef each ahop 
craft/elaae thet vixl be affected by the intended 
change. 

2. Dravinge, printa, picrurea, er any type of informa­
tion cenceming the nev facility te be built at 
vaynaeburg, PA. 

3. A l i s t of the equipment tlat the eaployeea repre­
eented by the lAMfcAW repair, rebuild, or rahabilitate. 

*. A l i s t Qf the ahop equipment that the employeea rep­
reeented by the IAK4AW repair, rebuild, or rahabilitate. 

5. A 11.V lii a l l th. ehop equipaent eonteaplated on 
being aovad from South Brovnaville, PA to «>̂ eyneeburg, 
PA. 

Accordingly, th. IAK4AV maintaina that the notice vhieh the Car­
rier eerved ia procedurai:y defective and the arbitration proeaaa 
premature in th. ...ertion that 'proper negotlatlona aa required 
could net and cannot be conducted until tha Carrier providea a 
full and adeqoate notice of the true propoeed changee to be af­
fected by tbe tranaaction.' 

Additionally, tha LAK LAW contende that tha Carrier haa failed te 
"engege in good faith negotlatlona and by doing ee, hae propoeed 
ar agreamant te the Organlxation that doea not adequately addreaa 
tl<r caneama, needs and righta of the employeea and moat cer­
tainly doaa net maet th« requirementa of Nev York Deck.* In thia 
saaa raapact. the lAMfĴ v saya the implementing agreement vhich 
haa baan propoaad by the Carrier ia inferior to agreemente of­
fered other erafta on the MSA. 

In ita aai parte brief to thia Arbitration Board, tba lANLAV of­
fered the folloving conclueionary atatement of ita poaition: 

"In eeneluaion. tba organisation oaly daairaa a fair and 
equitable Agreement for the Machlniata ampleyad by tbe 
MSA, that vould protect their righta and antitlamanta 
and preeerve the verk currently parfexmad toy thaa. Va 
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aimply desire a Teat Period Average fer a l l the KSA 
Machinists, vith no strings attached. Ue vant to eatab­
l i e h a aeparate a e n i o r i t y d i s t r i c t for the KCA 
amployeea, containing roatara for Kaintananee of Hay and 
Maintenance ef Equipment and fer the four (4) Main­
tenance of Hay Machlniata to be allowed te aai.-.taln anC 
perform a l l the work cuirently performed on the KSA. 
Aleo, that the (1) Kaintenanee ef Equipment Kachi.-.iat be 
allowed to maintain and parform a l l tha locoaetive work 
currently performed on the KSA that ia not traneferred 
to another loeation. further, i f the work la trana­
farred to Canton, OB or othar Conrail le«vition, we want 
the Kaehiniata te have the right te follow their work, 
with a l l protective benefita and te be able to dovetail 
their eanicrity ue de not want Maehinista work aa­
aigned te anothar Craft tbat ia not entitled te parform 

In the event that the Carriar tranafara running rapair 
locomotive work to Convay and heavy repair te Altoona, 
we want the Mamtehanee of Equipmant Machlniata to have 
the right te fellow t h e i r work, with a l l protective 
benefita and to be able to dovetail thair eeniority. In 
addition, we deaire that the vork en ether equipmant and 
hlghvay vahielee be ident i f i ed and retained for tbe 
former KSA Kaehiniata and that the IAM be adviaed vhere 
the vehiclea and equipmant ar . baing traneferred te i f 
not retained on the foraer KSA property and tJ^t the 
Mae*>..r.iata be alloved to follov the vork i f proper. 

deaire that a l l MSA Maehinista poeitiona at 
b« aboliahed and nev poeitiona ba eetab-

advertised for the respective loeationa te 
vork 18 being t r a n a f a r r e d , inc luding 
Aleo ve deeire that the Machlniata required 

to another vork loeation be given a five (5) 
allovanee and a lace curtain allovaace 

Vbat Che carrier provided in the Carman'a 

He further 
trovnavilla 
llahed and 
vhere the 
Heyneeburg. 
to tranafer 
day moving 
eimilar to 
Agreamant. 

The organixetion haa attached a propoeed Implementing 
Agreamant vbieh ve firmly balieve is fa i r and auitable, 
aad in conformity vith the proviaiona of the Nev York 
Deck coaditione eatabllahed for handling of thia 
tranaaction.* 

Accordingly, the 1AX4AV aaye tbat i f tba Carriar " ^ ^ ^ f V " f j 
found to ba premature tbat tba impleaenting agreement propoeaa »y 
the carrier abould be rejected, and tbat i » P i « ^ * > ; 9 ' J I ? ! : 
aent viiich the IAM4AV baa oftarad iato racord ahould ba adopted 
m a raaolution of the diapute. 

xe 
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^ 1 * ? ? ^ ! ^ f X ^* raleed by 
IAM4AH, i.e., (1) the validity cf the Carrier r.ctice.- and 3̂ 
the question of vhether the impaaae declared by the Carr-ir w.l 
preaature. »«s 

Zis ha: 

Section 4 of Article I of the New Yerk Dock eonditiona ealla -or 
the poeting and aerving ef a vrittae notice vhieh ahall eonti'r 
•a full and adequate statement of the propoeed changes to b. 
fected by aueh tranaaction, including an eetimata of the n-uaai-
of employeea of each elaa. affected by the intended change.." 

Tb. Carrier notice vaa not inconaistent vith the requiramarts o« 
Section 4. It ves timely eerved and poated; i t identified thi 
decision isaued by the ICC for merger of the MSA into Conrail-^t 
announced that the conditiena of protaction of ampleyeee Aa ai-
bodied in the Nev York Dock eonditiona will be provided; it ncted 
that " i t ia intended to unify, coordinate and/or ceneelidat. 
facilitlee ueed an operationa and eervica. performed eeparatalv 
by Conrail and the KCA,- i t gave a general deecriptlon of the af-
.ect that the merger voiild have on ampleyeee; it idantifiad the 
peaitiona and deparaaanta vhere tboee poaitione vork oa the MSA 
vhich vere to be retained or aboliahed; i t gave an eetimata of 
the number of employeea te be affaeted; and, i t indleated the ex­
pected coordination and/or eonao.idatlc- of vork vould occur 'on 
or about January 1. 1993, or earlier if an implementing agreement 
18 reaehed or referee deciaion rendered.* 

Although the Carrier euba.gu.ntly found reeeen to change eome 
aap«c-.a of th. notic, that circumstance dee. not .upport a con­
tention that the Camer had not eeeentially mat the notification 
req.;iramanta of the Nev York Dock conditione. Section 4 doa. not 
d.fin. vhat ahall conatitut. a perfect notice. Bather, it eeama 
te call for tbe eerving of a notiee that is aufficiantiy compoeed 
ee a. te alert both employee, and their labor repreeentativee to 
the intended tranaaction and thereby trigger the conaummation of 
any neeeeeary implemanting agreement. 

f^irthax. aet.Mng in the s.crien 4 notiee requiramanta or othar 
provieioaa ef tba New York Dock cendltiona appear te mandate the 
extant of information aought by the IAM4AN, namely, drawinga, 
prlBta, picturaa, and other information concaming a nav faeility 
which ie te ba built; a Hat of equipmant that aaployeea repre­
eented by the lAMAAV repair, rebuild er rahabilitata; er. a liat 
of all ahop equipmant contemplated on baing moved bf> tba Carriar 
from ona loeation to anotbar locatioa. 

The above obeervetiona of the Arbitration Board aetvitbatanding, 
it would eeem that tboee meetings and ceaferancaa vhich praeaded 
and felloved tha aerving of tba Carriar notice, aa vail aa tba 
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IAM4AV, clearly damenatrate an overall .111!*' P'opos.e bv .„ 
tha lAIUAV repreaantatives ef tha intant^^ • • ' 
coneams tba merger ef employeea, vork, and f e e - ' ^ r r t a t l l 
into conrail. ^ ^*c*-iti.s or tji%JJ 

Accordingly, the lAMAAV protest that the notice vas d*«. 
did not aeet thn requireaents of Section 4 of Article 
New York Dock conditions is found te be without aeritT * * t&« 

2iB ISSAAfa And Araltrsriar. 

The partiee engaged in a number ef informal and formal aeetmes 
and telephone convereationa regarding the notice ae well aa'th. 
t.rms of an implemanting agreement. Tbat both partle. inai.t.d 
on remaining firm on a number ef laauea and vere thereby not abl. 
to r.ach mutual accord 1. unfortunate. Hovever. that th. partia. 
hav. not bean able to amicably reeoive their differer.cea doea'not 
aupport a finding that there waa a lack ef good faith bargaining 
or that thev had not m fact reaehed an impaaee in negotiation ef 
an implementing agreement. 

Section 4 ef Article I ef the New York Deck conditiena intend, 
there be e epeedy reeolutlon of diaputea involv ig an implemant­
ing agreement. It call , fer 'negotlatlona for tha purpoee of 
reaching agreeaent y/izs, reapect te application of the twrma and 
conditiena of thie Appandix [ I I I j * te begin within five day. of 
th. receipt of a notice. And, Section 4 etatee that if at the 
and of thirty (30) daya there is a failure to agree, either party 
te the diapute aay aubmit i t for adjuetmant to arbitration. 

Aa indicated above, informal diaeueaiuna ware conducted between 
the partiee befor.> the notice was formally served on September 
23, 1992 . The parties a.t en October IS and 16, 1992. and ex­
changed written propoeale. Subsequent aa.tl.nge and telapfaon. 
confarancee ware held on Noveaber «, 1992 and January 5, «, 11, 
and 13, 1993. It vae not until eome tvo weeka later, on January 
27, 1993, tbat the Carrier declared an impaaee and intent to eub-
ait the diapute to arbitration. 

It baing apparent the partiea engaged in er hai opportunity of 
negetiatiea fer almoat twice the period of time preecribad by the 
Ncw York Doek eonditiona before one party, tha Carrier, deelared 
an impaaae, there ia no baaia to hold there waa a violation of 
Section 4 rv^qulramanta of the New York Dock conditions that there 
be a 30-<lay pariod fer negotiation of an implementing agreement 
bafore tbe declaration ef an impaaae and raaozt to arbitration. 

The Arbitration Board thua finda no reaaon te eonelude that tha 
camer vas prematura in declaring aa impaaae and invoking ar­
bitration for tbe reeolutlon ef tbe diapute. 

Turning nov to tbe merita of argumanta advanced by both partiea 
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as te tha terms ef an implama.*.ti.ng agreamant. 

The partia. are baaieally in agraama;'.t that th. c^rr.nt conra''-
IAK4AH Schedule of Jtulaa Agreement, effective Kay 1, 1979, t>e w. 
.urviving rule, agreaaant vhan the KSA is merged i.nto conra" 
However, the lAN&AV a.ks that eueh rules additionally includa*c-
provide aa follove: 

1. A continuation ef laagu«g« ecr.talnad la a 1911 KSA 
letter agreement conceraing training anc' toola. 

2. A liating of a l l MV eguipment preeently maintained 
by IAN4AW ampleyeee and a Hat of abop eguipment to be 
traneferred te vayneeburg ane agreeaent that thoaa 
amployeea would eontinue te maintain tha equipment m 
tbe future. 

3. That a fermer Pennaylvania Bailroad agreement cen­
ceming highway vehicle maintenance applicable to per-
t..ona of corjail territory (former PW property) cover 
the MSA territory. 

Siven the few nu^er of amployeea involved i.e., eeven, and the 
rather limited geographical ' onfinea ef the MSA aa compared to 
tha rather extenaiva aixe of the Conrail labcr force and th. ax-
tent ef ita .y.taa prepertlee, both partle. hav. wl..ly eho..n to 
be in general agreement that the Cenrail —IAM4AH Schedule ef 
Kulee Agreaaant be applicable vi:en the former MSA amployeea are 
merged into Conrail, albeit, ee in^i'cated above, tha IAK4AH vould 
like te amend that Agreement te preeerve certaia KSA rulea. 

In the opinion of the AiJitratien toard, to aodlfy or amend the 
Ccrrall-IAKiAH Schedule of Kulee Agreement to ertend or preeerve 
certain rigJlta to fitrmar MSA ampleyeee vould be to dabaee the 
prlneiplee tif the baaic \inderatanding aa to vhich agreement vould 
eurvive tb« merger, and tend te impede, rather than feater the 
economiee and e:^fieianclee of tbe aarger, even i f i t vas te be 
held, Vbieh i t 18 net. tbat there vaa merit to the aforementioned 
deeiraa of tba IAK4AV. 

of tba total of aevan active employeea repreeented by the 
lAMAAV ea tba MSA vork in tbe Locomotive Shop. The four othar 
amployaaa vork in tha Maintanance ef May and Signal Dapamant. 
Tbe amployeea ara currantly on two aeparate eeniority reeterat 
(1) Machlniata sanierity Roatar No. 1, South Brovnaville Locomo­
tive f a c i l i t i e a , and (2) Machlniata Sanierity Boatar No. 2, toutb 
BrovTuiville Maintanance of May Shopa. 

The IAN4AV aaka that ea tixa data tba iaplemantlng agreement ia 
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made effeetive tbat: i) a nav Cenrail-lAM&AV Senior*-y ^ m -
Roster be astabliahad to eneeapaas tha former tarri-Vrv'o'""-^I 
MCA. iacluding South Brevnaviiie and fc(ayneaburg, PA; (2; -V^ 
rosters be created at Hayneaburg, ene fer abop veri and the ot^ll 
for maintanance ef way vork; (3) employees follov.ing their Corx 
and accepting transfers te other locations en Cenrail vhere wo-k 
an former MSA locemetivee, roadvay machinee, equipment, etc naa 
been transferred have their namae and MSA eeniority datea dova-
tailed into the exiating appropriate Conrail-1AK4AW Senier'-y 
District aester; end, (4) in the event thet eaployees aceapt 
tranafer to a Cor.rall leeatien vbere ne MSA vork haa been trana­
farred they ehall have thair name plaead at tba bettoa of tha «p. 
propriate Conrai:-IAKAAV Seniority Dietriet teater. 

The IAM4AK alao aaka that the implemanting agraement provida that 
amployeea vho tranafer to ether Conrail-IAM Sanierity Districta 
v i l l retain eeniority at South Brovnaville and ba eubjact to 
recall te a permanent veeancy knovn to be of at least SO daya 
duration, vith the Camer paying raaaenable expenaea in connec­
tion vith an employee accepting recall and returni.ng to South 
brovnaville. 

The Carrier, on the ether hand, prepoeea that all KSA ampleyeee 
repreeented by the lAMAAV be dovetailed inte the Cor.rail-IAM4AV 
Sanlority Dietriet *ooi2A' roeter vith a Prier BB Code *MSA* and 
a Prior Boater code 'ooci', and that aueh amployeea be evailable 
to perform eervice on a ceordinatad baaia eubject te applicable 
Cenrail agreeaente. The Carrier haa alee propoeed that on the 
•ff.ctive date of the impleaenting egreemant that Conra11-IAK4AU 
Seniority Dietriet '0012A* be expanded te eneempaaa the fermer 
territory ef the HSA. 

In thia latter regard tha Carriar haa etated that thoae IAM4AU 
Kaehiniata vac are de.ignat.d to retain prior right, will hav. 
prior righta to all aachini.ts poaitione eubeequently advertiaed 
en the former KSA temtory. 

The Carriar aaeerta thitt its eeniority propoeal providee the MSA 
aaployeea full integration of their eeniority en the Pittaburgh 
area eeniority roeter, and that thia ia appropriate einee i t eeye 
the preponderance of :ocemetive work formerly dene at Brovnaville 
by lANAAV rapreeentfd employeee v i l l be parformad at tbe Convey 
Cieeel tbop beeauae the KSA loeometive fleet v i l l be integrated 
inte tbe Conrail eyatea locomotive fleet, vbile eome unquantifiad 
aawunt ef baavy repair vork v i l l ba dona at Altoona, PA. 

further, tbe Carriar aaya that tha vast preponderance of i;be vork 
on maintanance ef vcy machinery v i l l centiaue to be performed ea 
the fermer MSA property, and that ita propoaal te aaaign MSA 
prior righta te poeitiona haadquartarad oa tba former MOA aaaurea 
that maehinista vbo had performed tbe vork v i l l have first righta 
tc centinue to perform the vork en tbe formar MSA tarritary. 
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in auppcrt of tha logic ef i t t aanierity prepoaal, the ca—-ar 
points up that IA every imp! ement i.ng agraaaent reached by au-ua' 
agreamant or undar Section 4 arbitration, tha apprepriate conrail 
Pittaburgh araa eeniority district haa been expanded to eneempaaa 
tha former MSA territory, and that in no inatanea haa t:ia KSA 
been kept a eeparate eeniority d is tr ic t aa here requaarad ey •na 
IAX4AW. 

The Carriar further eubmita, and the Arbitrarien Board beliavaa 
rightly ee, that tha advertlaeaent and awarding of poeitiona 
Should ba baaieally purauant te tha applicable rulea agreaaant, 
or, aa here, the Cenrail-IAM4AH Schedule ef Itulea Agraaaent. in 
thia reepect, i t is noted that Section S ef Article I ef tha Naw 
York Dock conditiena preecrlbee tbat te aligible for a diaplaea-
ment allovanee there auat be 'the normal axerclee of .ericrity 
righta ur.der exiating agreementa, rulee and practicea to octam a 
pealtien producing companaation equal to or exceeding the cempen-
eatien he received in the poeition from vbieh he vaa diaplaeed.' 

Accordingly, in eonaideratien ef the record and argumanta ef the 
partiea, the Arbitration Beard finda tba Carrier propoeal fer the 
expanaion of the Pittaburgh Sanlority District to inelude the 
formar KSA temtory te be aeriterieua and appropriate fer the 
preteetlen ef eeniority rights anf the aaeignment of employeea 
mada neeeeeary by the merger of the MSA inte Conrail. 

A test period average (TPA) la a meaningful meaaureaent of paat 
aaminga of a diaplaeed employee in the eat^liahmant of an af­
fected employee's job protection allov«nc«. I t parmlta a deter­
aination to be made aa to thn extent, i f any, that a diaplaceaent 
allowance la payable eech aentl during tbe term of a protective 
;.ariod aa a conaequenee ef the employaa .'vaving been advereely af­
fected aa a direct reault ef the tranaection. 

A TPA la not, bovever, eomathing to vhich an employee l8 entitled 
account an indirect affect of the tra.~aactlon, or on tha baaia of 
apeculative belief that the tranaaction may ba cauae for reduced 
companaation or loee of a job at a future data. 

fer i t to ba concluded, aa the IAM4AV aaka, tbat a TPA be given 
to a l l MSA Machlniata, "vith no etringe attached.' would require 
thia Arbitration Board to ge outaide tbe meanl.ng and intent ef 
tbe Nev York Dock conditiena and give blanket certif ication to 
a l l amployeea. tuch action vould be ia diaregard ef thoae provi­
aiona of tba Nev York Dock eonditiona vbieh condition entitlement 
to either a diemleeal or dlaplaeement allovanee en a ahoving tbat 
tha tranaaction haa had an adveree affect ea an amplê '.a. er. aa 
aet ferth in euch cendltiona, that aa a -reeult ef a tranaaction 
the affected employee 'ia deprived of employmanf er ia placed 
in a verae poaition vith raapact to bla companaatiea and rulea 
goveming hia vorking conditiena.* 
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In thie aaaa raapact i t vould aeam to the Arbitration Board thar 
the certification ef an amployee eoleiy en the baais of ta.T! 
plaman'iatlen ef a tranaaction, rather ihan the certification ane 
cenatractien ef a TPA at the time the employee la in faet «a. 
veraeiy afferted, vould be to prematurely eeamenee ths telling of 
tn. protective period during which the affecte-i employe, would aa 
entitled to a job protection er dlaplaeement allewanea. 

That the Carriar, in an implementing agreamant with tbe Brether-
hood ef Maintenance of Hay Employeee, vaa agreeable te providing 
tnat employeea on the MSA vbo are in active eerviee en a date 
certain " v i l l be certified aa a 'Diaplaeed Eaployee' adversely 
affected by the tranaaction* and *will ba provided tbeir teet 
period everages,' muat ba viaved ia the light of tbat understand­
ing being one ef a voluntary nature ia eettlamant ef tbe aarger 
notice and ether panding labor matters, and alao atipulating the 
following: 

* I t ia further agreed tbat notvitbatanding the cer­
t i f icetion provided for above, any auch employee ed-
veraely affected due te any of tha folloving cauaee will 
net be entitled to receive either a diamieeal allovanee 
er a dlaplaeement allovanee aa a reault thereof: 

o Employee'e ovn choice (e.g. voluntarily bidding to a 
lover rated poeition). 

0 Return of ether (eenier) employeee from leave of 
abeence, diaability. injury er vacation. 

o Medical diequalification of tba Claimant, 

o Emergency or verk eteppage. 

0 Ertamal etatutery changes aueb ae amandmenta to the 
Eoura of serviee Lav or fRA regulationa.' 

in any event, eaide from tbe abcve understanding betveen JJ* J^fl 
ner ind tba BMVX baing ona ef a voluntary or J j J ^ f ^ ^ J . ^ J ^ t J : 
ing nature, i t ia not, aa bare eought by tbe lAM&AV, tbe provie 
ing ef a ITA -vitb no atringa attached.* 

Arbitrator William E. fredenberger, Jr. la • ^ ^ ^ f ' ^ P ^ J * i f ̂ ! 
tniJTuadar data of January 12, 19U / .tlt'iSao're 7«d oSS 
Brotherhood of Railvay Carmea wd the 
Rallroad/Louieviila and ^ ^ ^ Z ^ ] ^ ^ ^ h o l d i n g 
be contained ia an arbitrated impleme.ntlng J ^ - J l l l t v ; 
tLt^Muirceneem.ing dlaplaeement ^ P«parly 
justiciable in the proeeeding before bim, eald. 

^Tha qu..tien J^-^l- ^^SJ^S S ^feVti^a Tt fumiah test pariod earnings as van ae 
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Vhether • partirultr employee meets vhe definition of a 
displaced eaployae ara dependent upon individual 
eireuaataneaa. These questiena ar. properly justiciable 
in a proceeding purauant to Artielc I, Section 11 ef the 
Nev Yerk Doek Conditions rather than thia rsactlon 4; 
proceeding.' 

In the light of the aforementioned cenaidaratiena, and in kaepi.ng 
With the findinga of many paat boarda, aueh aa in tha eaa. before 
Arbitrator fredenberger, thi. Arbitration Board finds no baai. to 
cenclud. that an arbitrated 'mplemanting agreement may properly 
mandate a TPA proviaion in tbe manner requeated by tbe IAMAAH. 

novtna AllBvanca; 

The IAK4AV initially requeeted that, in addition to theae moving 
benefita contained in Article I, Section 9, of the New Yerk Dock 
eonditiona, 'amployeea electing te tranafer to a new point of 
employment requiring a ehange ef raaidanee aa a reeult ef jebe 
offere' be provided 'an allowance fer any and all ether expenaea' 
m aeeerdance vith a echedule that vould Oill fer payment of S400 
allowance en the date ef tranafer; a eeeond S400 allovanee et tbe 
end ef 120 daya of cempenaated verk; and a third S400 allovanee 
at the end of 19 0 daya of cempenaated verk. The foregoing 
notwithatanding, in ita preeentatien te the Arbitration Beard, 
the IAK4AH propoeed that the machlniata required te tranafer be 
giver e "lace curtain" allovanee eimilar to that contained in th. 
implementing agreement the Carrier entered into with the Carman'. 
Crganixatlon, i.e., a SSOO allowance. 

The IAK4AV alao aaka that the implementing egreement etipilate 
reimburaement of vaga loeeee bfi five (5) daye rather than the 
three (3) day ralmburaaaant which le preecrlbed in tbe y.aw York 
Dock conditiena. 

It IS beyond tbe juriedlctien ef an arbitration board, aueh ae 
thia, te avard an inereeee in tb? preecribad moving allovanee, 
abeent t£e authority of tbe partiee te make a determination on 
aucb a mattar. 

Section 9 ef the Rav Yerk Doek conditiena epacifieally eaya that 
tha affected amployee ehall be reimburaed fer an actual vage loee 
'not to ameaad 3 vorking daya.' No mention ia made in theee con­
ditions ef •other axpanaea" er a aebedule of allovancee fer ether 
expenaea. 

Thia finding aetvitbatanding, tba Arbitratioa Board voul'1 be 
remia. if i t did aot aay, aa Arbitrator tcbeinman aaid in a dia­
pute involving thia Carriar and tba TdU, aad vbarela tbe carrier 
bed egreed to permit tba arbitrator to make a determination about 
moving allovancaa: "Ve balieve i t inequitable to provide a dif­
ferent level of banefita to formar NSA aaployeea vbo aust move... 
ea a reault of thia tranaaction." 

17 
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^ '.»Ck ;KSA) 

The Arbitrater vould hepe that in f ij ial reae^ut^af . . . 
disputa tbat tiia Carrier vould r a c ^ U r ^ ^ C ^ l ^ K r " * 
amployee. repreeented by the 1AK4AH tie l eJJ ! rf^'heill 

ef 
tamed in cer ta in l . t t a r V of . j r e e . V n t '"r^^^^ 

5500 tranafer or lace curtain allovanee. With pay ane 

l̂at̂ n̂̂ ^̂ ^̂ .r̂ â ill̂ ^̂ ^̂  
•inan'?; « ? V ^ - ^ ^ Y prformed on ^ L ^ ^ ' ^ . ^ n ! 
.orm a*l the locomotive vork currently parformad on tAa KCA 
ia net tranafarred to another l o c a t i o n . - i S S T e r tt aa^i - I r 
i f the vork la transferred te Caatoa. 0 h i r i . r otker ^ J n - 7 -

f:i?«̂%":cĥr\.*-̂' "p"—. v̂.̂ :̂%rgj;*;; 
The IAK4AV alee deslree that vork oa other aesu^n.f^f M̂ M 
vehicles be identified and retained f e r ^ e f S ; J ? S s A ^ c i l ? ^ ! ? ! ; 
and that i t be edvised vhere the vahiclerand l i ' ^ J I r t r ^ f ^ ^ ? 
transferred te i f net retained e n ^ S f o r l S > £ ; * ? « i « v ? i 2 
that -^e Kachiniat. be alloved te f el!ov S e w o ^ / r p ^ ^ V -
T l V a a o n to ^iel^T ' >^^^ratian Board find, 
wfc.ct JLw^ * • "••^y created poeition at a location te 

ê  I " * fcrmerly performed on the MCA may be tranaf.rrad 
I - - i a ^ e f • ' " ^ ^ -Pleyee on J a baaia ^ l t U « 
! ; - I ^ t * creation ef auch poaition v i l l be exc.uaiv.ly 

n C o W . d i ; ''ork Of zha narure h l ^ 
:r ^ ^ ! f . ! r ^ ? * . J S ^ «»^-«t*rred and integrated into th. Con-
. a . . . y . . ea m implementation of the merger i t v i l l be di'"cui'-
J i r r ^ ' r - ^ ^ . ^ ' i f l * ' diatmguiah vaat work had previoualV bew 
work raatrictad to er performed by former MSA ampleyeee. 

r S ! v f ° ' i ' ! * : " ' r ^ ' ^ * schedule ef Rulea Agreeaent, which, a. .tated 
above, 1. to ba adopted by the partiee aa par^ of the implement-
..".g agreamant. preecrlbee the manner in which new poeition. and 
vaeanciaa w i l l ba advartieed, poeted. and announeamenta aade aa 
-e Jie aame of t ^ euceeeaful applicant after the cloee ef the 
advert iaemant. 

ProvialoB ie alee made in aueb Agreemant for tbe awarding of ed-
vertiaad poeitiona er vacanciae aa eoneerne eaployeea having 
prior right eaniority in tbe cx*aft and elaaa la which tba vacancy 
exists te be givan f i ra t conaideration. even i f vorking out of 
^ • i r craft or elaaa. T%ua, i t vould aaaa tbat tba lAMAAV con­
cema ara without merit and tbat tba applieabla and currant rule, 
of the Cor.rall—IAM4AW schedule of Rules Agreamant abould apply 
and prevail v i th raapact to tba advartiaamant and avarding of 

I t 

S.A.-0270 

220 



COMRAIL-
« »CR (KSA) 

positiena v&ieh aay aria* out ef applieatien ef tbe laplementing 
agraament. 

Tha axeeptlen t« the above findings is tbat tba Arbitration Beard 
balievea tba implemanting agreemant abould include tbat Side Let­
tar ef Ondaretanding vbieh tbe Carriar bad initially prepeeed te 
the IAM4AV, but vitbdrev vhan it daelarad an impaaae, or, namely, 
a letter dated October 1*. 1992, and preeented to tbie Board by 
tbe lAN&AV ee Employee Exhibit Me. 32, and vbieb v i l l be attaehed 
to thia Arbitratioa Board deciaion aad barainaftar be ̂ .U^ntified 
ee Side Letter No. 1 te tbe Implemanting Agreement. Tbia eide 
letter eenearaa tba antieipatad tranafer of portiona of vork from 
tba MSA te Altoona, PA, and tba right of fetmar MSA amployeea to 
be initially avarded a poaition created aa a ceama«̂ anea ef euch 
action. I t is alao evident from tha record tbat tba aame aitua-
tioa may vail apply vitb reepect te a transfer er verk from tbe 
MSA te Ceavay, PA. Thaa, tbia aide lettar v i l l be eonaidared ee 
likeviae applicable to aay peaitiea vbieb lAltially involve, tbe 
tranafer of portiona of vork from tba fezmar MSA to Convay, PA. 

Accordingly, in etudy of tba raeord and argumanta ef tba partiee, 
tbe Arbitration Board fiada tbat tba laplamanting Agreemant vbieb 
tba carriar baa propoaad fer adoption, namely, exhibit 13 to ita 
vrittan praaantation, aad bare attached ae Attacbmant *A*, meata 
tbe critarla eet forth in Artiela 1, tectioa 4 of tbe Nav York 
Dock Conditiena in affecting tbe coordination of vork parformad 
by amployeea repreeented by tbe ZAKfcAV oa tbe NSA in a aanner ee 
euthorixed by tbe ICC. Therefore, tbe Arbitration Board finda 
that auch document, together vitb the addition of previouely men­
tioned Side Latter of tJnderatanding Ne. 1. ab*\ll ba bald te eon-
etitute tbe appreyriata Implemanting Agreemant for tbe merger of 
KSA employeea repreeented by tbe IAK4AH into Cenrail. 

AWAR5: 

The ouestion at Iaaue ia diapoeed ef aa aat ferth in tbe above 
findinge of tba Arbitration Board. 

Rabart Petereon, Arbitrater 

June 21. I f f ) 
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ATTACHMENT 
CONRAII-lAMiAte 

NY DOCK (MCA) 

AfiUDSVT KADC TIZJ OAT OF 1912, UDCl 
AJtrxcLZ X, fccTxof 4 or m m roix oocz coniTicas 
BR«EEI T n i m U U T Z O l A I , AftOCZATIOa OP HACXXiXm ARC 
AEROSPACE VORZEU ARD COVtCLXOATSB BAIL CORPORATXOa AB TRE 
NORORSAKEIA RAXLVRT COWART IR eOOtCTIOH VX7V tVB XEUZX OP 
TW Moar>asAicn> RAXLVAT CCKPART iwto CORRAXL PURSUAB? TO 
imRJTATt coaoatcs cflwxtfxaa OISCR XR rxRAacE DOCKET 
ao. 3if7s 

vhereaa tha Interitate Ceameree Coamisaien m finance 

Deeket Me. 31175 granted approval ef the aerger ef tne 

Konongahela Railway company (hereinafter referred te aa KSA) 

inte Conaolidated Bail Corporation (hereinafter referred te 

aa Conrail) eubject to "Mew Terk Dock" Labor Protective 

cendltiona and that tne XCC further approved the assignment 

of lea.ea ef the KSA to Conrail: aad 

Hhereaa, the Carriara intend te effect the coordination 

el work performed by employeea repreeented by tfte 

Intemational Aaaociatlon ef Maehinista and Aereapaee 

wer ken in connection vith tbe merger, includinq the 

aovoMnt ef maintenance of equipMat vork to vaynaeburg and 

CoRway, PA. 

IT XS A6RXCD: 

1. C3n the effective date of tbis agreemnt, the 

collaetive •argaiaing Agreemeat effective Nay U it't. 

EXHIBIT i: 
S.A.-0272 
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-•ndec. between Conrail and the International Aaaoc:4t;e„ 

Ot Nachiait.f and Aarsipaca verkera. win be applieabla -e 

the fermer Menengaftela Railway Ceapany eaployeea ceveree ey 

J tnia Agreement, and Monongahela Railway Company Agreementa 

i ar. tarminatad. 

I 2. on the effective date ef this Agreeaent. all KSA 

, amployeea repreeented by the International *aaociation c! 

' Kaehiniata and Aaroapaee workers win be dovetailed into t.n. 

Conrail-IAil Seniority Olatrlet "eci2A- ro.ter with a Prior 

RR eode "MSA" and a Prior Roster eode 'OOOl', and that auch 

employeea will be available to perform aervice on a 

eoerdinated baaii aubjeet te applicable Cenrail agre«a»nts. 

on the effective date ef this Agreemant Conrail-IAK 

Seniority District '0012A' will be expanded to eneempaaa t.̂ e 

former territory of the MSA. 

3. Employeea affectad ea a reault of this 

tranaaetion will be efforeed the banefita preaeribad by the 

ICC aa eat forth in the New Torfc Deck eanditiena vhich ara, 

by reference, incorporated herein and made a part hereof. 

4. Aay prier continuous aervice ana qualifying years 

vitb tbe MoBongahela Railvay Coapany ahall be ermdited for 

vacation, personal leave aad other benefits vblch are 

granted on the baai* of qualifying ymart of serrice. 

-2-
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S. An .mployee wnc la affectec by tne tranaactior «no 

entitled to benefits unaar Section 5 or I ef the New y—» 

22£i conditiena aay f i l . a vrittan requeat en the form 

provided, with th. Manager-Labor Relationa, smt. 2si 

cenrail tuilding 424 Moiiaay Drive, Pittsburgh, PA 1522c. 

fer a stateaent of teat period eaminga for uae m 

developing hia or her diapj ement or diamiaaal allewanea. 

A claim fer preteetlen aust be preeented en the form 

provided and auat be aubmltted te Conrail'a Manager-Labor 

Relationa within aixty (iO) dayt felloving the end of the 

month in which the adverse affect is elaimad. 

f. An eapleyee vhe ia deprived of employment aa a 

Maehiniat aa a reault of this transaction may be offered a 

poaition as a Maehiniat at any location. Sueh employee 

anall be given thirty (30) daya' vritten notiee by certified 

mail ;with copy to the General Chairman) of aueh offer and 

muat elect m writing one ef tha felloving optioaa prior te 

the expiration ef the notiee: (!) te accept the offer: (2) 

te resign from a l l aerriee aad aeeept a luap .am payment 

computod ia aeeerdance with taction t ef the vashington Job 

Proteetioa Agreement ef May, 19jl (if a ehange in reaidanea 

is rmquirmd); er (2) te be furloughed vithout protaction 

dsxibf the period ef such furlough. Xa tPa eveat an 

aaployme fails to make aueb as election, he shall be 

considered to have exercised option 3. Capleyees aeeepting 

-3-
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a job Offer that vo«ia under exi.tmg egreement. reguir. a 

Change in residence vUl be eligible te receive tn. Jovi'ts 

•apantet provided under paragrapn 3 ef tnis Agreement. 

1- The diamiaaal allovaaee of any employee ahall be 

redueed to the extent ef any eaminga made by the employee 

outaide of the employment ef Conrail. Eapleyeas receiving a 

diamiaaal allovanee aust, upon request, previa, 

documentation attesting te the aaeuat ef sueh outside 

earnings. failure te provide sueh deeumentatioa upon 

request, er upon evidenee ef aay fraudulent submissien ef 

elaiaa, shall result in a euspeaaiea ef benefits. 

1. This Agreemeni v i l l boc ome effeetive upon five (5) 

days advance notiee te the inveivrnd Seaeral Chairmen of the 

Intemational Asaoeiatien ef Machinists aad Aerospace 

verkors, ualesa othervise agreed, and coastitatas the 

required iavlamanting agraemaat and fulfills all other 

-4-
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requireaentf ef Article i , section 4 ef tne New Yer* DOCK 

Labor Protaetirt Conditiena lapesed by ICC riaanee Ooeaet 

Sirs. 

signed tnis day ef , 1992, 4t 

rOB THE EMPLOYEES POB CDRtOLISATED RAIL 
CORPORATION: 

Saneral Chairman 
Intamational Aasociation ef 
Machinists and Aaroapaee vorkers 

viee Pre.Ident-Lamer Re.ati 

APPROVES: fOR TO NOnORSAKZIA BA2LVAY 

intamational Aa.ociatien ei 
Machinists and Aero.paee verkors 

-f- S.A.-0276 
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SIDE LETTER NO. l 
C0NRAIL-IAM4AW 

NY DOCK (MCA) 

October If, ltt2 

Mr. Raymead J. Ndl&llen 
Saneral Cha i rman 
latenatioaal Aaaeeiatloa of 
Haehinists aaci Aaroapaee vorJerx* 

RS #1, Bex 75SA 
Altoona, PA 1«01 

Ra: Honeagabala Railway Company - Coarail Merger 
XCC Piaaaea Dockat 31179 

Omar Mr. MeK&lleai 

This confizma the diaemseiems held eeaeeniag tba aerger 
impleMatlag â  

la OBT dlaesssiobs aad ia the Retlee prerieaaly previded tho 
Carrier advised that IAM poeitioas would ba moved frcmi 
Rrownsville to vcyneabrurg eoaeurreat vith the coordiaatioa 
of MSA work vith Cearail. 

«e further advised that we aatleipate meviag five of tha 
aevaa eurreat Hachl&iats pesitioas aad abolishlag twe 
peaitiona, aa portioaa of the vork nem parform^by thoae 
peaitiea;will be pmrfoxaed by Conrail foreea ^ff^^ Altooaa 
Shopa. 

«e agraa that eoaeurreat with the coordiaatioa of work aad 
the movmmmat ef IAR poeitioas to vaymeeborg/ Carrier will 
eatablieh aew poeitioas at Altaoaa equal te tha ammbmr ef 
pesitieaa pmzmaamBtly abeliabmd ea the MBA. Theee poeitioas 
will laltlallT he atfvmrtlsed aad «lUed « 
rishta baaia. Pmzmar IDA eagjloymea awasdmd thaae poeitioas 
WiU ha eotlUmd to moviag expeaaaa aad 
aecot«aaee with Article X Beetioari aad 1̂  of lew York OocR 
ceadltleaa. iHpleTM followiag thelrworB tS,*5!riSSir 
traaafer ia aSrdmace with thia Afl^r^"* ' S ^ ^ S - S ^ 
ammes aad MSB aealorltr data, oevetalled lato the Miatiag 
appropriate Coarail IJ« ^^'^^'^'Z^ 

S.A.-0277 
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riaaae ladleate rear a Iht i f aig&lag la 

•iaearaly. 

/ a / \ . t . fwtrt 

R. E. f̂ mrt 
Viee Pi-'.<4id«at-Labor Relatioas 

Z eeaeur; 

R. J . HeMullea 

Rjiazoc2.ja 

QIPIOYESEZKWT ^ 3 
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C . Exh 

In tha Mattar ef tha 
Arbitration barvaan: 

CCNSOLIOATZS RAIL CORPORATZON 
ANS KOHOHGAHZLA RAILVAY COMPANY, 

Carriere, 

and 

UNITED TRAM8PORTATI0K UNION (E), 

organlxation. 

Pursuant to Article I, Section 4 
of the Nev Yerk Dock Conditiena 

:CC finance Docket He. 31175 

.fearing Datai 
Hearing Location! 

Data ef Avard1 

September 24, 1993 
Pittaburgh, Pennaylvania 
October 29, 1992 

JOHN 1. LaROCCQ 
ARBITRATOR 

921 Second Street, Suite 300 
Sacramento, Califomia 99114-2271 

(1) Doee the Referee have the authority undar ISMH 
York Peek to datarmine whether tha Conrail or tha 
jnSA tcbadula Agreemant v i l l apply on tha 
cenaolidated operation. 

(3) I f the an ever to queetion (1) is yea, subsequent 
te the eonaolidatioa of thm Monongahela Railvay 
Coapany operationa into Conaolidated Rail 
Corpermtion, v i l l the eolleetive bargaining 
agreemanta applicable to Zoeomotiva Enginaarm and 
Loeometive firemea formerly employed by 
Konongahala Railvay Company bat 

(a) tha collective bargaining agreements 
goveming ratea ef pay and vorking cenditiOita of 
Locoaetive Engineero and reaarve engine eervica 
aaployaaa en conrail; or 

(b) t^a collaetive bargaining agreaments 
applicable to the employeea en the Konongahala 
Railvay company prier to the cenaelidatien? 
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Ex."!. 18 

CR/KCA and CTn(E) 
KYO I 4 

I . INTRODUCTION 

on October 10, 1991. the Interstate Ceaoerce Coaaiaaion CCC) 

approved tha Conaolidated Rati Corporation'a application to merge the 

Monongahela Railvay Company (KCA) inr.o tha Conaolidated kail 

corporation (Conrail).' gonselidatad Rail gQnaritifln-Hirgtr-

g^^P^ff,h«i« eatiwav. I . C . C . finance Oecket Ne. 31179 (Decieion dated 

October 4, 1991} • To ceapenaate and protect eaployeea affected by the 

^^r^9T, the ICC iapoaed tha employee aerger preteceion conditione aet 

f or th i n Y T Y ^"^'^ ""'̂ '̂  Rallvav-eonryol.Brooklyn E a a t . m D i a t r i c t 

• txaint l , 310 I . C . C . so, 14-90 (I979); affirmed, Hl¥ YQD Pflrt RflilVBY 

Y- nntted tataa. €09 f.2d 13 (2nd Cir. 1979) ("Nav York Dec*. 

Conditione*) on the Cenrail and the KSA purauant te tha ralevent 

enabling etatuta. 49 C.S.C. II 11343, 11347. 

Thia arbitration ia conducted purauant te Section 4 of the New 

YorR OoeR Conditions.' Pursuant to an agreemant aemorlalized by an 

August 27, 1992 ietter, the Carriara and the organiratien appointed 

tha undereigned aa Arbitrator in thia matter and etipulated to the 

lasume in diapute vhich appear on tha t i t la page of thia Opinion. 

Both parties filed lengthy prahaarlng aubalaaiena. The 

Arbitrator entertained oral argument during the September 24, 1992 

hearing. At tha Arbitrator's requeet, the partiea vaived the thirty 

^ Tlw wm •Karr^tn' 1" tf<u 0».«<»» it tt« ia» W* MWill. 

i r a i t n w - U l «ttT ctw » • wrtitwiar MCttv n M r . 
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Z. EXT.. 16 

CR/KSA ard 'JTU(l) Page 2 
NYD I 4 Arb. 

day tiae limitation, .at forth in Section 4(a) (3) of the Nev yerk Dock 

Conditione, for leeuing thi. Avard. 

I I . RACRCROUND ANS SCWKARY Of THE fACTS 

The HSA, vhieh coneiata of l<2 milee of treek in Penneylvenia and 

Weat Virginia, vaa, for many yeara, jointly owned by Conrail, the 

Pittaburgh and Laka Erie Railroad (now tha Thrae Rivers Railroad) and, 

one of the predeeeaaer companiae ef CSX Tranaportation, Inc. 

Ninecy-nlna pare nt of MCA'e revenue traffic ia generated from coal 

hauling originating at coal fields along KSA'a line. Ia 1990, KSA 

interchanged eighty-three percent ef ita coal traffie vith Conrail. 

Baaidae oonneeting vith Cenrail at the north and of Veat Brovnaville, 

the KCA intarchangaa vith tha fermer Pittaburgh and Laka Brie Railroad 

at trowneville Junction and with tha csz at Rivaeville, Meet Virginia. 

Tbe MSA ia dlvidad inte tvo dlviaiona, vaat and aaat. Beth 

diviaions meat at Brovnaville, Pennsylvania tha northammoat point on 

tha MSA. Tha east, division follows tha Nonongahala River aoutb te 

fairview, Hast Virginia vhila the vaat diviaion runa from Brovnaville 

aouthvamtmrly through vaynaeburg, Panneylvania te Blaekaville, Veet 

Virginia. 

In 1990. Conrail pxuxhaaad 100% ef the KIA atock and on August 

14, 1990, tha ICC approved Conrail'a appli;',*tlen to aequira the KSA. 

c ni.,.ol .dated Rail Corpora-1 Bn-eonrrol WenengRhala Railwav CogBanV. ICC 

finance Docket No. 31630 (Decided en Auguat 14, 1990) Although tha 

ICC iapoaed tha Nav York Dock Conditiena te protect any ampleyeee 

adversely affactau by tha acquiaition. tha Conditions vmre never 
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C. Ex.i. 18 

CR/MSA and UTU(E) 
KYD I 4 Arb. 

Paga 

triggered since Conrail did not ccnaance integrating the KSA into 

Conrail until after the October, 1991 aerger. 

purauant te written notiee issued under Section 4 of the New York 

Dock Conditiena, the carriara notified the organization, on July 3, 

1992, Of their intent te eoneolldate, unify, and coordinate all the 

facilitlee and operationa of the KSA into the Cenrail. Tha Carrier'a 

notice contemplated that Conrail would completely aubauaa the KSA, 

that i s . there would no longer be any KCA eperationa, aarvicae, or 

f a c i l i t i e a . In aus, tha KSA. aa preeently conatitutad, vould ge out 

of exiatence beeauae the entire KSA vould accrete into Conrail. 

At a meeting held on Kay 13, 1992, the Carriers preeented tr 

Organization vith a detailed explanation ef tho ispanding 

cenaol idation. To fully understand the breadth ef tha operational 

changes and tha effect ef theae changea en KSA Enginaera, the 

Arbitrator auat initially relate hov traina are currantly operated 

ever the MOA. Ceal producers located along the KSA place car ordere 

vith tha Cenrail. Cenrail train and angina crave deliver a train of 

empty ca:re te the KSA-Conrail interchange point at w.iat Brownsville, 

Pennsylvajiia. KOA train and angina crave report to duty at 

Brownsville and thue, the empty ceal traina frequently ait idle for up 

to three hrurs at Brovnaville vhila the KCA crev aembara ara reporting 

to tha'.^ en duty point, and baing tranaportad to Waat Brovr.svilla. 

The MCA crev operatea the empty train te tha coal producer for 

leading. Since all MOA crev aembers are coapenaatad at yard rataa, a 

if thay ara parferaing yard .ervice, anothar .MSA crew auat relieve the 
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C. Exn. li 

CR/hiA and UTU(X) 
NYD I 4 Arb. 

Page 4 

firat crev during tha loading operation te avoid paying coetly 

overtime coep.neation te the first crev. The second crev ccmpletea 

the loading proeaaa and operatea th. train back te Ve.t Brovnaville 

where i t 1. interchanged with the conrail. Undar tha carriers' 

propoeed conaolidation every facet ef current train operationa will 

Change .ubetantially• Tha nev on and off duty point for .11 crew, 

v i l l be vaynaeburg, Pennaylvania. a .ore centralitad point than 

Brovnaville. Cenrail v i l l run empty treine, originating at either 

convay Yard in Pittaburgh or Cenamaugh Yard at Johnatovn, through weet 

Brovnaville to aither Vaynaeburg en the veet diviaion or Maidaville on 

the eaat diviaion (app.rently, crev. reporting to duty at the nev crew 

baae at waynaaimrg v i l l ba tranaportad te Maidaville, vhich la 

reaaonably cloae to vaynaeburg). Since crev. v i l l take ovar the empty 

trama at vayn.aburg, th. Carrier, predict that a aingle erev can 

deliver the empty train to th. coal producer, lead and ratum it to 

waynaaburg vithin eight hour.. Moreover, the carriar eptiai.tically 

foracaats that eem. er.w. may be able to make two or -or. tum. to 

aeaa ainee. 

I„ .adlticn to . .ui..t«tlal .l«r.tton in h c tr.in. . l U 

cp.r.t. ov.r «>. tor«r HSX, .«y, it not .upp«« .ctlvltl... 

V i l l M in«^.«<. into . i . i l . r .ctivitlo. P«»r«d on conr.il. 

rhu., «p«vi.i.n. «d ore *i.p.t=nin„ ai.t.«r .«vio.. .n* 

o«.r . o ^ i . t r . t i v . junction, . i l l ^ «t.lly lnt.,r.t«. into 

ccn.-.ii'. . y . t - « 

identical functiona. 

233 



Exn. 18 

CR/«SA and U1T7(E) Page 
NYD I 4 Arb. 

The partiee aet on .Kay 27, 1992, te discuss tha tarma and 

cenditiene ef a Sew York Dock ispleaenting agreement. According to 

the Organization, NCA rnglneera negetieted with the carrier, for only 

abeut thirty ainutea beeauae aoat of the day vaa spent on negotiaticne 

betveen the Carriers, and KSA tonductera and Trainaen.* Deepite the 

ehort bargaining eeeeion, the Carriere and Organization, thereafter, 

reached a tentative agreeaent on al l laauea aurreunding tha Carriara' 

prepeeed conaolidation of MSA operationa inte Cenrail, except, the tvo 

iaauae preeented to the Arbitrator, Tha partiaa deadlocked en vhether 

tha KSA Engineero ahould come undar the collective bergainlng 

agraMant applicable te Locoaotive Engineers en cenrail er ramaj-

undar tha KSA aeheduled engineers' agreement.* Tha Carriara served 

tha July 3. 1992 formal notiee, undar Section 4 of the Nev York Deck 

Conditiena, to invoke arbitration. Throughout tha handling of thie 

diapute en the preparty, tha Organiiation reaarved tha right te raiae 

the thraahold iaaue ef vhether or aot thie Arbitrater haa the 

autherlty to determine vhieh eolleetive berg«vinir.g egreement will 

epply to thm MSA Engineer, subaequant to tha coordination. 

z l . na* tM r^^ai ir i wm Tr»ipaw> MM* » $it€m TM wilMtlvt m^^snlf^ tr^^mm m 
TflT^ S ^ r ^ tM wT.tUT). Tf» m mr̂ mm̂  m»^^m^• t. c«««i«^ mm Xrn̂ mm. m 
ttrvi « « ( • . . 

* Ifl mf*i**mn^mi wi <^«*i«» mi •rrm** mmrmtr «<• «« mn\mir% iMia tima mme turn 

jr,;rr̂ :''̂ n̂r?iî  î '̂ T̂ "-
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I I I . TKE POSITIONS OP TKX PAXTIZi 

A. ^« carriere^ PQSltlQD 

The United ttataa Supreme Court and the ICC have both interpreted 

tha Interetate Coamarca Act to permit en arbitrator to abrogate a 

eolleetive bargaining agreementa en rail propertiea effecting an icc 

authorized aargar. 

The Interstate Coaaerce Act axaapta Carriere froa all lava 

neeeeeery to carry out a aerger transaction. 49 U.S.C. I 11341(a). 

in u»-Pi'alV WeatiTT —̂ *̂>«v -̂ American '*^ain fSaatcatri^ U l B-Ct. 

l i s t (1991). the united Stataa tupraae Ceurt adjudged that the 

atatutory exemption extend, to a l l lava including a railroad'a 

bargaining and agreamant obligationa undar the Railvay Labor Act. 

Recently, conaistant vith the Suprem. Court'e ruling, the ICC decided 

that a collective Ui.rgaining agreement cannot impede a railroad'a 

laplaaantation of an approved tr abaction. HT rBmrBtiQn-^Qntnl-

^t^-^i^ ex..r-n -nr •"'̂  rnast L^nt TTlflUnrliBf • I C.C. 2d 

713 (1992). Thus, the ICC has firmly ruled that r'rt only are 

arbitratora free to ehange previ.ions of colleetlva bargaining 

agreemanta vhere theee provieion. iapade an autherised aerger but 

alao, because the arbitrator i . an extaneien of the ZCC, the 

arbitrator i . actually under a duty to abrogate collaetive bargaining 

agraamanta vhich iap.ir iapl-«tatioa of a tranaaetion. MflLtflik 

.ailvav. 4 I.C.C. 2d 1010 (19B1). Therefore, th. NSA Schedule 
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Agreeaent auot give vay to the carrier', nacea.ity to effectuate thm 

tranaaction. 

continuation ef the KSA schedule Agreeaent vould not ^uat ispade. 

but vould defeat the entire aerger. The Scope Rule in the MSA 

agreeaent prevents Cenrail engineers frea aanning traina beyond the 

current intar-thanga point at weat Brovnaville. Unlike the fonrail 

collective bergeining agreeaent applicable to Enginaera, the MSA 

egreaaant doaa not provide e reaeonabla and feeeible aethod for the 

carriar to eatablieh a nav terminal. Thua, Conrail vould have te 

rotain the ineffieiant vaat Brevnaville terminal, more than 2S allee 

from the propoeed Vayneeburg erev ba... Similarly, undar tht 

Carriers' prwpoead operational arrang«mt, al l anginears v i l l report 

te weynesburg, ragardleaa ef whether the engineer v i l l be operating on 

the eaat or vaat diviaion, yet tha MSA agreamant ealla for maintanance 

of extra liata at both Sooth Brevnsviiia and Kaidsvilla. The KOA 

agreamMt continue-to recognise tha craft and claaa of fireman and ao 

diaplaeed angin..re can presumably hold riding fireman peaitiona.' 

on ConraU. th. firmmen'a craft has baan .llalnatad and in ita atead, 

th. UTU (I) and Cenrmil created the reaarve engine eerviee employment 

prograa. To eatablieh interdivi.ienal aervice on the KSA, the 

carriers' mumt follov tha negotiation and arbitration proviaiona of 

Article ZV of the October 31, 1915 National Agrmnant. An arbitrator 

could impoa. cendltiona eo onaroua that Conrail vould be precluded 

•f« B Ktiw* ma) 
mte^^'a tmrtn ttntimrrt mm r*mt 

Mfvic* tntx. 

(iitM an nw 
*r 

It 
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from inetituting interdiviaional aervice from Convey yerd to 

waynaaburg. Under the Conrail agr.am«nt, if certain conditione are 

met, cenrail aay unilaterally inatltute interdiviaional aervice. 

Clearly, the carrier, could not achieve tha goala ef the tranaaction 

if tha KSA agreement reaaina in affoct. Tharafera, eonooaltant .ith 

hia ICC delegated euthority, th. Arbitrater auat place t.he KSA 

Engineer, undar the applicable Conrail agraoants. 

Dndar tha eontrolling carrier principle, the Cenrail agreeaent 

epplicable to Locomotive Enginmers should apply te KSA Enginaera 

subaequwit te the traneaction beeauae KSA vork and oparationa will 

hav. b.an cemplataly integrated into Cenrail. BlU^»^ Yaydaaeter. of 

.«d nnie^ Paeifie Railroad. KYO I 4 Arb. (Siadwibarg; 

S/11/.3). conrau, not tha NOR. vUl oparat. all traina ever the 

former MSA property. All HSA oparationa will e.aae. ConraU will net 

just b. th. controlling or de«inant Carriar but tha sele Carrier. 

Eapleyaaa vhe are tranafarred to a eontrolling carrier, a. part of a 

nerger muet laav. thalr old celleetlv. bargaining agra«ant behind. 

^p^Yr1* mmmrmm ftp o «^vgve«t»feian»eontraet to OPerttt TTRCXaflR 

pighta. (DKlded June 27, Htfj. I.C.C. finance Ooeket ire. 30512 

^j^...,rnr.m Ranm.d Cemaanv]. The HOA Agraament b.eeme. obsolete 

vith the advent of conaolidated oparations totally controllad by 

cenrail. 

Tha carriara alternatively ergu. that even if th. Uata York 

conditions, as interpreted by the ICC. do not mandate abrogation ef 

-̂ â KSA agre«ent. It cannot survive on the merged .y.t«a because tha 
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Loeomotiva Engineers' contract on cenrail 1. the only parmie.ibl. 

labor contract covering the eraft ef engineero on Conrail. Th. 

ongoing propriety of a .ingle agreement applieabla syrtea vide te all 

conrail Engineer, ia preserved by the etatus quo previaiena of th. 

Railvay Labor Aet. Th. Northaeet Rail Sarvie. Act ef 1911 carried 

forvard, aa Section 70i(A}, the proviaions of .a Regional Rail 

Raerganization Act ef 1973, aa aaended, vhich e^. ared in Section 

S04(0]. Theee proviaions provide fer ene collaetive bargaining 

agre«aant system vide fer each certified craft on ConraU. The 

Cenrail Privatization Act of 191«. placed th. en. ayetam vide 

egroMaint par craft proviaion vlthla the status quo of th* Railva' 

Labor Aet. Retaining the NSA agraoant vould eatabliab more than one 

agr.amMt for th. eame eraft, en Cenrail, in direct eentrava utien ef 

etatutery lav. Non. of th. atatutea permit multiple labor contracta 

covering th. aama craft in th. evant ef a aargar. If tha Organization 

viahM fer th. HSA Engia.mrs' agreement te aurvlve. i t m;ist change the 

atatua que through faetion f ef tho Railvay Labor Aet. 

In mammary, th. Carriara urge the Arbitrator to exareisa hia 

delegated authority to previd. that the Nav York Doek laplementing 

agreoant eontain a proviaion that tha KSA Engineers v i l l heaeaferth 

com. under th. applicable collaetive barga-ning agreeaenta betveen 

cenrail and its craft ef Loeometive Engineer, and Reserve Engine 

Service Eapleyeaa. 
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B. T^a Oraanlgatingpnimnn 

The Organization queatiena whether er net an arbiti ..or 

adjudicating dieputee under Section 4 ef the Nev Yerk Deck Conditione, 

hae the authority to abrogate exiating collective bargaining 

agreaants unlaaa tiie Carriars first exhauat tha negotiation 

procedurea mandated by the Railvay Labor Act. Bather, tha Arbitrator 

la limited to faahioning an iapleaenting agreaaant vhich providea for 

a fair and equitable rearrangamant of foreea. furtharvcre, section 2 

of tha nam York Dock Cendltiona praaarvea existing collective 

bargaining agraoanta. 

in .^rfltharhoed Riilviv Caraen v. rrtermr^^m t̂ n̂ m^m Cf»mimmie,n. 

tha Court of Appoala fer th. Oistrict ef Columbia Circuit daeidad that 

tha atatutory examptien in tha latarstata Commeree Act did not ampever 

the ICC te override eolleetive bargaining agraamamta. no f.2d 562 

(O.C. Cir. 1919). Early arbitration decisions isaued undar Section 4 

of tha Hav York Dock Conditions determined that arbitrators may net 

siaply eradicate collective bargaining agreasMnta. warfaur untf 

waa-ar-n R a i l w a y eaw>anv mnA aatlwav Yart»iia«gai-e ot A a e r i e a . KYO } 4 

ATb. ( t i e k l M 1 3 / 3 0 / 1 1 ) . Warf e lk ar.d Weatarw Ra i l w a v / T n < • 

Tmr^inml R a i l r o a d and •rotha^^ea«^ a f t ^ e a a e t i v a Ty^minmms,̂ . m | 4 

Arb. (Zuaaa; 2/VB2) 

conrail faUed to ahev that it ia neeeeeary to apply ita own vork 

rulee acroea tha KSA territory. vhan feaalble. MspleyeM in 

coordinated tarritories aust eentlnua te b. govemed by their ovn vork 
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r u l e a . g^eeapaa)te ar.d OniQ R a i l v a v / H a l * i = a - a and Ohio Rai lway a-d 

nw<>««l T>-aT^apr,r*.-'nf. r n l a n . NYD | 4 Arb. ( C l u a t e r ; 1 /7/39) . 

Evan i f thia Arbitrater has the autherlty to abrogate V\a KSA 

agreaaant, tha abaence ef tha KCA agreeaent would undermine en orderly 

eelection of foreea. Trying te equitably divide work betveen Conrail 

Engineerv and KSA Enginaera v i l l be chaotic without the KSA agreeaent. 

Sinca t̂ .e HSA and th . Organization recently renegotiated the 

KSA agr.tt.nt, th. carriere obvieuely realised that leaving the KCA 

agreaaat intact vould hardly iapade the iapending cenaelidatien. 

Stated differently, i f tha KSA agra«i.nt i . nch an obatacla te the 

institution ef consolidated and aarged operationa, the carriara ahoul 

not hav. negotiated a nav aebedule agreement baek in March, 1992. 

EVM though th . carriara hav. not ahovn that retention of the KSA 

agraaaent vould thvart tha aatabliahaant of eoneelldated operatione, 

the organisation ia vi l l ing te nagotiata vith tha Carrier, over 

exiating rule* in the KOA agroaaMt to tha extent that the rulea aight 

impinge ea tha inatitution of efficient conaelldatad eparationa. 

Changa. in agreeaent language te aeeeaaodata apeeifie operational 

problema caa be negotiated vithout violently doatroying tha KSA 

agreeaent. The aalectien of foreee ahould be dona vith aa l i t t l e 

mtruBien inte collective bargaining agreement, a. po-seible. 

au^iingtan ^rr"^'^- P.̂ -̂«i»«< .»d TTnlted TranaeorTarton Union. KCC 1 4 

Arb. (Vemon» 3/29/91). 

KSA Engir.aar. vould endure treaendeu. aonetary hardehlp if thay 

ara placed undar the agreamant applicable to Conrail Locomotive 
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Enginaera. In aeveral reepects including a higher reduced crew 

differential, tha ceapeneatien for KSA Enginaera m t.'ie KCA schedule 

Agreeaent is greater then tha compenaation afforded to Conrail 

Eaiginnera. Alee, trans'arrlng the on and off duty point to vayneeburg 

v i l l elao cauae peraonal hardahipa fer aany ampleyeee who .•iava 

purchaeed reaidmcee baaed e.-j reporting to work in Brovnaville. 

The crganization coneludaa that tha Arbitrator laeka the 

authority to nullify the HSA agraoant and. altamativaly, and 

aaauming that the Arbitrator holds aueh authority, tha Arbitrator 

ahould retain tha MSA agreea<ant for currant KSA Bnginaare. 

IV. DISCUSSION 

in 1991. tha Unit*l Stetea Supr». Court definitively raoelved 

the dacad. long di-ipcte over vhether or not the ICC aad arbitrater., 

vno faahion implemanting agreaments undar Saction 4 of the New York 

Dock cendltiona, had the authority to changa, altar, er abrogate 

exiating ccllective bargaining agreemanta. In WflrrolX ind Hiittrn 

e,owav coŵ r̂ y ^ «̂«̂ ifin "̂ ^̂  ot.naT.-hers/cax TniniTTflnitiQn :r.c. • 
. aanvav cannen. th* Court unequivocally ruled that 

saction U34l(a) ef th. Int«r.t.t. Ce-mwe. Aet p.r«it. th. ICC and 

N«f York Dock arbitrator, to exempt raUroad. from axiating celleetiva 

bargaining agreement, tu th. ~ct«t neeaaaary tc carry out ICC 

approval tranaactir^n.. I l l S.Ct. l l S i (1991). 

Th. Court eb.Mv.di 
"OU.. datarainatien that I 11341 (a) auparaadaa 

;Snron5.tr.n".;Si.i?nro« t.. *«. - r . d..i.r.«l to 

241 



:xr.. 16 

CR/KSA and UTD(B) 
NYD i 4 Are. P*?* 13 

promota "aeenotry and efficiency in interstate tranaportation 
by tha raaeval of tha burdana of axceaaiva expenditure." 
Texas v. ;^nl*ad Stataa. 292 U.S. 522, 534-S3S, 54 S.Ct. ai9, 
825. 7« L.Ed. 1402 ;1934). The Act requirea the Ceamieeion 
te approve conaolldatiens in the public Interest. 4» U.s.c. 
I 11343(a)(1). Recognizing thet conaolidatlena in the 
public intereet will "reeult in wholesale dlsmisaals and 
extenaiva transfers, involving expenae te tranafarred 
eaployeee" aa well ae "the loee ef aanierity rights," u-ti»a<i 
atatee v. '..awdew. 301 U.t. 225, 233, «0 S.Ct.. 341, 2L2, 14 
L.Ed. 201 (1939), the Act iapoaea a nuaber of laber-
pretecting requireaenta te aneare thet the Coaaiaaion 
aeeoamodatae the intereeta of affected partiea to the 
greateet extant poeeible. 49 U.S.C fl 11344(b)(1)(D), 
113471 See alao Nev York Doek Railvay-Control-Breekiyn 
Eaetem Dietriet Terminal, 360 I.C.C. to (1979). Secti an 
11341 ra' euarantaas that enee t*>eee mtaraata are aeeminta^ 
fer and enee the cenaelidatien im apareva^i. ahllaaglaw^ 
laeoaad bv lava auch aa tha RIA win na^ prevent *j^a 
affielenelee of cenaelidatien trrm h.i^n me,HimwmS. i t | 
11341(a) did not apply te bargaining agra«aanta enforemabla 
undar tha RIA, rail carrier conaolidations vould be 
difficult, i f net iapoeeible, te achieve. The raaolution 
proceea for major dieputee under tha RIA vould ao delay the 
propoaad tranafer ef oparationa that any affieianeiam tha 
carrier, aought vould ba defeated. tea, e.g., muriiwarww 
Nertham R. Ca. v. Kaiatanar^ea Emaleyeag. 411 U.t. 429, 444, 
107 i.ct. 1141, isss 99 L.zd.2d 3S1 (1917) (raaolution 
procadure for major dieputee "vircaally endlesa"); Datratt 
a T. a. L. ga. Tranaaarratlen Pniaw. 391 U.S. 142. 149, 
90 S.ct. 294, 291, 34 L.Ed.2d 329 (1919) (dispute reaolutien 
undar RIA involvee "an almoat interminable proeaaa"); 
Railvay Clarke v. f l e r l d a taa^ Ĥ '̂ -̂  » CHI 31^ D.S. 231, 
24S, IC S..Ct. 1420, 1424, 14 L.Xd.2d 901 (19««) (RIA 
proeadara. are "purposaly long and dravn out*). Tb. 
immunity proviaion of | 11341(a) ia daeigned to avoid thia 
reault. 

*w. hold that, aa neeeeeary te earry out a tranaaetion 
approved by the Cosalasien, the term "axl ether lav" in | 
11341(a) inclutia.t any ebetaela imposed by lav. In thia 
caaa, tha term "all othar lav" in I 11341(a) applies te ths 
eubatantiv. and i-aaadial lava raspeeting anfercemeat ef 
cellective-bargai:iir.g agreemanta. Our eonstruetion ef tha 
clear statutory command eonflraa th. intarpretatien of tha 
agency charged vith its adminiatrstien and expert in tha 
field ef rrllreed eergera. We effirm tha CoAlaaion'a 
intarpretatier. of i :i34i(a), net out ef daferanca in the 
face ef an ambiguous statute, but rather becauaa tha 
Cemaaiaaien's interpretation ia the corraet ona." I l l S.Ct. 
lies, l i l t 
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After the Supreae Ceurt handed down its decision, the ICC, as it 

had done aeveral tlsea in the paat, determined that arbitratora 

working undar the delegated authority of tha ICC, mjy write 

iaplemantlng agreeaenta which exeapt approved tranaactiona froa the 

RaUway Labor Act and collaetive bargaining agraaa«ita eubjact to tha 

R a i l w a y Labor Aet . ZHT f ay^ierat^ en^gawgral-ghaaale S v e t e a T r e . . ar.d 

Saal>Qard gaaat Mng ^nttuafLTtmm. | I . C . C . 2d 71S ( 1 9 9 2 ) . I n t T l t 

decision, tha ICC axpreeely eommantad on tha etandard for daterainlng 

Vhether or not the statutory exemption abould b. applied to a 

particular transaction. The ICC vretei 

"furtharmora, th« 'nacassity" predicate ie aatiafied by 
a finding that eoma "lav" (vhether antitruat. RIA, or a 
collective bargaining agrMmutt formed pursuant to th. RIA) 
ia an lapadlaaat to th. approved traneaction. In other 
werda. the necMaity predieata aasurss that tha exeapt ion ia 
no broadar than the barrier whieb vould otharviaa etand in 
tha vay of iapleaentation. 7:t conatraina tha breadth ef the 
reaedy, not the ciroxast<ncss undsr vhich i t appliea. 1 
I.C.C. 2d 71S, 721-722 (1992). 

Tha ICC haa thua daeidad that collaetive bergainlng agreementa 

must yield to tho extant that the agreemeat previsions ar. iapediaanta 

to carrying out an apprevad tranaaction.* 

Aa the organisation pointa out. several arbitration deeieione 

iaaued under Section 4 ef th. Hew Yerk Dock conditions in tha early 

1910-e, found that, in view of tha language in I'lction 2 of the 

Conditiena, collective bargaining agraoanta aust b. praaarvod even if 

continuation of tha agre«aaBta rendered i t is infeasible for a 

• fi<w mm tfitrwne aw-i^w »u artHarlty trm vm tS, om Araitrmr mmt mletlr tati* vm 

lec't 
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railroad er to realize the benefits (or efficiencies) of the 

tranaaction. Bovever, the U.S. Supreme Court'e holding, which 

overruled tha D.C. Circuit Court of Appeele decieion cited by the 

organlftatian, leaves no doubt thst Section 4 pravaila over section 2. 

Therefore, thia Arbitrator is veated vith tha authority to decide 

tha eeeond queatlon at laaua. that ie, vhether tha MSA Locoaotive 

Engineers should remain undar the KSA agreement or be plaead undar the 

egreemant applicable to conrail'a Loeomotiva Engineers. 

In this ea... th. Carriers praaantad overwhelming evidence that 

retention of the HSA agraoMt vould affaetlvaly block the 

eeta^aiahmant of coneolidated train oparationa and thua, eempletel} 

undermine th. ICC approval m^gai*. Under tha propoaad conaolidated 

operatioa. th. prior dlatinetion batv«m KOA oporationa (aad ite 

eapleyeaa) and ConraU oparationa (and its employ...) v i l l not ju.t 

become blurred, but. r.^ther. v i l l b. totally aliminatad. KSA 

Enginaarm v i l l b. fui:.y lnt.grat.d into th. ConraU .y.taa. Thay v i l l 

no longmr ba idmntlflabia (wce.pt te th. «re.nt that tha Engineer, 

aight hold equity, prmferMrtial or prior righta over traine operating 

on th. former MBA property)Operations ever Cenrail and the foraer 

KSA v i l l be hemegvious. There will not ba any intarehang. batvaan 

conrail and tha KSA. becauaa. pursxiant to th. ICC'a authorization, 

thay v i l l henceforth cenetitute ene railroad. 

'nm tm ImtNHra aill •(•• ai i«a<ctf<«a(« t^r mmwmm af 4immm*tm aw m* »mt w^ttntm 
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Tha abaence of eeparate and dietinet KSA train oparationa 

militatee egainat retaining tha KSA agreeman\ . The Carrlera 

parauaaivaly pointed out that tha KSA egreement could operate In 

numerous ways to affectively bar tbe inatitution of merged oparationa. 

Aa part of i t a approval ef tha merger, tha ICC permitted the Carriere 

to in i t ia te operational ef fieieneiea. baeed en economiea ef aeal a and 

iaproved equipmant ut i l izat ion, to batter eerva tha eoal produeera 

along tha KGA l i n a . Leaving the HSA agreamant intaet vould certainly 

prevent t h . Carriara from changing existing equipmwit utUiset iea and 

t h . praaaxtt r a i l t r a f f i c p a t t « i i . . Th. KSA aqrammant could bar a 

conrail m g i n . . r from operating en tha former KSA property, prohibit 

tha establishaMit of a centra l i s . ! craiv baaa, and require tLo« Carriara 

to duplicate many adainiatrativa functiona already perforaed by 

Cenrai l . contrary te tha organisation's argument, this net a 

aituation vhare only one er tvo KSA egreemant proviaiona are hlntiering 

epeci f ic aapecta of the Carrier's oporating plan. Rather, beeauae 

thia merger involve, the complete integration of the KGA into ConraU, 

the to ta l i ty of the eircuaatancas ceap.1 a total abroe ation of the KSA 

a g r a n M t . stated diffareatly. i t ia iapoeaible to aceonedate tha 

tranaactlen by amwidlng a fev rulee l a the HSA agreaaant. Retaining 

•van a raaidue of the KSA a g r a o u t v i l l iapade the iapaading 

traneaction . I n c . t h . agreaaant, in and of i taelf . vould aaintain t h . 

MSA aa a aeparate railroad preparty vhich .a anathaaa to the eempleta 

intagratlor. ef eparationa. 
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ConraU ia tha controlling Carriar in tha aarger and thua. i t l . 

aoet appzxiprieta to place KOA Engineer? under the Agreeaent applicable 

to Loceaetiva Inglnaar. en Cenrail. ioutnem Twav-Purehafa-

rilinoM. Cmntral Re<T^arf r.inm. S I.C.C. 2d 142 (1919). Complete 

intagratl^^ of train operation, make, i t unwieldy for KSA Engineere to 

carry any perelon of tha KSA agreamant vith tham to ConraU. lapeeing 

aultipl. agre aaan ta on the formar KSA t.rritery veiild render the 

ceerdlnatlen net juat avkvard but vould thvart the tranaaetion. 

Thm cenrail agreement gevmmlng ConraU'. Cnginav. diff.ra from 

th. KSA agraMMnt. Th. organisation aaaerta that the l.v.1 of tetal 

compMUB.tlen in th. ConraU agreaoMnt ia b.lov th. level of tetal 

earning, aeerulng to Xnglnaars undar th. KGA sgrseoMnt. Assuming that 

th. orgmaisatlon'e monetary ealeolatlena ara corraet. tho ICC iapoaed 

tha Now York Doek Cendltiona on th. Carriars for the apaeific purpoee 

ef protMtlag opleyeaw whe suffur a wag. loss as a reault of changea 

in cpwratlena stsaai^ne for th. amrgur. Th. aaexmt of eoapMaation 

vhieh MSA Eng ine. ra are eurrarrtly reealvlng v i l l b. lnelud.d in th.ir 

tMt paurlod avarag. aeming.. tub.a^ut to th. introduetion of 

conaelldatad epmra'Mens. i f a forBsr MSA Engln..r do., net earn 

coap^iaaeien equivalent to ths. Engineer'e tvat pariod avarags. baeauss 

of a mau-ger ralatad ehang. in oparationa, th. Sngiaaar vUl be 

effordMf a dlsplseMmnt allovane. in aeeerd vith Section 9 ef th. Nav 

York Dock Cendltiona. In eonelueien, the protective provision, of tha 

Nev York Condition, are deeignad ta protect eaployeee from baing 

placaid in a verae poeition vith raap«et te th.ir eomp«iaation. 
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C. Exh. 18 

CS/KGX and U7U(X) Pag. l l 
NYO I 4 Arb. 

To r.lt.rat.. thia Arbitrator has tha authority, undar Section 4 

of tha Nav Yerk Doek Conditiena, te determine vhieh echedule agreemant 

v i l l apply te KSA Engineers felloving the coordination and, tha 

Arbitrater rulM that, th. KOA Sngin..r. must b. plaead undar tha 

eolleetive bargaining agreeamnt. applicable to Leeeaotive Bngineers 

and Reaarve xngln. S.rvle. Eapleyou on Conrail. 

MTMtt MP flian 

1. Tba ansvmr to th. firat- stipulated iaraa In dispute la Yee. 

a. Tb. anavar te tha eeeond etipulated '̂ eue in dleput. ia th. 
collectiv. bargaining agreemanta gevMnlng r^ « ef pay rnd working 
conditiena ef Loeeaetlve Engineers end Reaezve Engine Serviee 
Eapleyeaw en the Cenaol Idated RaU Cerperatlon. 

Oatedi Oetobar 29. 1992 

/2>-
John B. LaRoeeo 

Arbitrator 
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Background: CSX Transportation, Inc ("Camer," "CSXT") is the result of several mergers 

authonzed by the interstate Commerce Commission ("Commissicn"), beginmng with the decision on 

September 23. 1980, in ICC Finance Docket No 28905, to pennit CSX Corporation to control the 

raUroad subsidianes of Chessie System. Inc ("Chessie") and Seaboard Cost Line Industnes, lnc 

("SCLI")' At that time, the railroads controlled by Chessie included the Chesapeake & Ohio 

("C&O"), the Balumore & Ohio ("B&O") and the Westem Maryland ("WM") SCLI consisted of 

the Seaboard Coast Line ("SCL"), the Louisville and Nashville ("L&N"), 'he CL-chfield and several 

smaller camers This deasion also authonzed CSX Corporation to control the Richmond, 

Fredencksburg & Potomac ("RF&P") In 1982, in Finance Docket No 30053, the Commission 

approved the merger of L&N into S<X, with the resultant company being renamed Seaboard System 

Railroad In 1987, n Finance Dockets 31033 and 31106, the Commission approved the merger of 

B&O into C&O. and th.ai C&O into CSX The Commission then approved the merger of WM into 

CSXT in 1988 (Tinance Docket 31296, and the merger of CUnchfidd mto CSXT m 1990 (Finance 

Docket 31695) Finally, m 1992, in Fmance Docket 32020, the Commission approved an agreement 

for CSXT to operate the properties of RF&P m the name and accoum of CSXT in each of these 

transaaions, the Commission imposed proteaive conditions as set forth m New York Dock Railway 

- Control - Brooklyn Eastem District Terminal, 354 ICC 399 {"New York Docn 

XSXCorp 
521 (1980) 

:orv - Conm>l - Chesste System, lnc andSeaboani Coast Une Industnes. Inc , 363 ICC 
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On January 23, 1996, pursuant to the above orders of the Commission, Carrier served notice 

upon the Imemational Brotherhood of Eleancal Workers ("IBEW"), the Transportation 

Communications International Union ("TCL"'). the Brotherhood of Railroad Signalmen ("BRS") and 

the employees represemed by these Organizations This notice advised of the Camer s intent to 

"consolidate at Louisville, Kentucky certain nulio repair work which is cunently being perfonned 

throughout the CSXT System and to have such work perfonned thereafter on a coordinated basis " 

According to this notice, Camer mtended to abolish a total of 44 posiuons at 24 different locations 

throughout the system and establish 17 new positions in a Centrahzed Radio Service Center at 

Louisville The notice indicated Camer intended this transaction to ocair on or about April 22, 1996 

The work involved would be the repair function for all nulios with the exception of end of train 

devices (EOT s) and vehicle radios 

Subsequent to the service of this notice, the Carrier met with represenutives of the three 

orgamzations with the objeoive of reaching an agreement to implement the tnmsaaion When the 

pames were unable to reach agreement, the Camer, on July 3. 1996, invoked the arbitnuion 

provisions of Amde L Seoioo 4 of New York Dock Reccivmg no response from the Orgamzanons. 

the famer. by letter dated July 15, 1996, asked the National Mediation Board to appoint a neutral 

Referee pursuant to SeOion 4{\)ofNew York Dock The Nauonal Meduuon Board subsequently 

appomted a neutral Referee, who later found it necessary to resign the appointment Consequently, 

by letter daied January 15, 1997, the National Mediation Board appomted Barry E. Simon to serve 

as the neutral Referee 
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A heanng in this matter was scheduled for March 18, 1997, in Rosemont. Illinois On 

March 13, 1997, the Camer reached an agreement with the Brotherhood of Railroad Signalmen on 

this matter It was therefore concluded thai the BRS was no longer a parry to this dispute The 

hearing proceeded with the Camer, the tBEW and the TCU 

bsues Presented: 

The Camer proposes the foUowing Statement of Issue 

(1) Does the implementing Agreemem proposed by the Camers on March 26. 1996, 
provide an appropnate basis for the selection of forces made necessary by the 
transaction descnbed in Camer's notice of January 23, 1996"^ 

(2) If the answer to (I) above is negatrve. then what would be the appropriate basts 
for the selection of forces'' 

The IBEW, not takmg issue with the proportional seleaion process for the iniual fiUing of 

newly-created positions in the new Centralized Service Cemer as described m the Carrier's March 26, 

1996, proposal, suggests the additional issue: 

What collective bargaining agreement(s) sfiould be applicable tn the newly-created 
Centralised Radio Service Center in Louis>>ille? 

It is the Referee's dedsion that the issue proposed by the Camer is broad enough to 

encompass tbe issue proposed by the IBEW Accordingly, the Referee adopts the Carrier's 

Statement of Issue 
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Position of the Carrier:* The Camer notes that although the vanous railroads have been 

mergt-l into the CSXT. the work forces on the former carrfers, as well as the work they protea, have 

not yet been tltlly coordinated mto a smgle system It avers the continued operation of separate radio 

repair facilities on the fonner properties results in significant inefficiencies in the use of equipment, 

faaliues and employees, impeding the Camer s abiUty to provide the rail service required m today s 

highly competitive nwket Without the c x)rdination it seeks. Carrier asserts it is required to maintain 

duplicate facilities, parts inventones, tools and work benches It contends that employees at some 

of these locations do not have sufficient radio repair work to keep them ftilly occupied, requiring 

them to perform other communications work dunng their workdays Further, Camer says it is 

required to maintain artificially inflated radio inventories due to the inconsistent and sometimes 

inefficiem means of repainng radios and the logistical problems of having the operable radios where 

they are needed to run trains 

TO remedy these problems, Camer proposes to create a smgle radio service center that will 

inspect, evaluate, test arid repair a wide range of radio equipment required for it to operate its 

transportauon system This consoUdation, according to the Camer, will permit it to repair radios 

more effiaemly, reduce radio down time, return radios to customers on a more timely basis and allow 

it to reduce mventones and equipment Camer says its selecuon of LouisviUe as the site for this 

To a large ex3aii. the Camer s submission, as well as its supplemental submission, dealt with issues 
thai WW raised onh bv the Brotherhood of Raiinaad Signalmen To the extern that those issues wen not raised 
b\ either the IBE\N' or tbe TCU, the Refense considers them no longer to be in dispute Accordingly, this 
portion ofthe Ducussxm will synopsize only those issues that arc sail in dispute between thc remaining pames 
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faciUty will allow it to take advantage ofthe fact that United Parcel Service maintains its centrahzed 

distribution hub there Any radio repaired at Louisville by 11 00 pm can be delivered to any location 

on the Camer s system by the following day, according to the Camer These efficiencies and 

improvements, argues the Camer, will enable it to reduce 27 positions Some of these position 

reductinns. says the Camer, will be accompUshed from blanked positions that have been vacant smce 

the ongmal notice was served 

The Camer has proposed an implementing agreement that would, inter alia, have tbe effea 

of placing aU ofthe radio repair positions at LouisviUe under the fomier L&Nn"CU Agreement, 

which is the agreemem cunemly governing r. ,io repair woric at UuisviUe In this regard, the 

relevant provisions ofthe Gamer's proposed agreemem, dated March 26, 1996. read as follows 

I The work of evaluating, diagnosing and repairing of Locomoove Radios, RDUs 
(Receiver Displav Units), Defect Dcteaor Radios, MCPs (Mobile CommunicaDons 
Packages), Portable Radios. Vehicle and odicr Mobile Equipmem Radios, except for 
peripheral repain; (knobs, microphones aad antennas), circuit board; fbr BCPs (Base 
Commumcauons Packivs) aad Base Stauon (Dispatcher) Radios, which is cunently btiag 
perfonned thnxighout the CSXT Svstem. >viU be tiaflsfmed to «^ 
Kentuckv wbcic such work will thereafter be performed oo a coKdinated CSXT basis by 
Came: unjirr the scope ofthe Schedule Agreemem between former L&N aad TCU. . 

It IS further understood and agreed that the work covered by the scope aad 
dassificanoo rules of the respective schedule agreemems whidi is not being speaficaUy 
cooidinaxod m this AgraemaB xsiU conunue to (be) perfonned under sudi respecuve schedule 
agreemeats 

• • • 

4 Posiuons established mthe coordmated shop wU: be miuaUyfiUed according to the 

fcUowiJig procedures 
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(b) With respect to the IBEW represented properties (ki&O. B&OCT, C&O 
Southem and SCL) the positions allocated 'o the IBEW represented employees shail be 
.'.dverused lo ail active employees holdmg posiuons as Communicauons Emplcyees on tbe 
distncts listed above The posiuons will be awarded to thc senior qualified apphcants from 
the applicable distncts. i e . 2 posiuons for the C&O South<>m. H ̂ csiucns for the B&O. and 
4 posiuons for the SCL In the evem one or aU of the positions are not filled bv employees 
from the C&O Southem. B&O or SCL respecuvelv, the posiuons will be awarded to the 
senior qualified applicaDt(s) from the other IBEW repasemed properues. considerei'< as a 
group, if anv If there are no qualified applicants the posmons will be filled m accoruance 
with paragraph (d) below 

(c) With respea to the TCU represemeu propertv (!^N) the posit OOS allocated 
to the L&N I -̂'.ooited emplovees shall be advemsed to >ll acuve employees holdiag. 
posmons as Commumcaoons E.'nployees on the former L&N The posiuons wiU be awarded 
to the semor qual'ned applicants from the ?{>plicable disma with preference being given vc 
tlK incumbents of the posmons abolished as a resuh of the coordinauon In the event one or 
aiJ of the posiuons are not filled by mcumbents of the abolished posiuons, thc posiuons w'l 
be awarded to the semor qualified emplovees .-naking applicauon If there arc no qu.\iified 
applicants the posiuons will be filled m accordance with paragraph (d) below 

(d) In the event jn> of the posiuons referred to m (a),' (b) and/or (c) rcmau. to 
be filled thev wll be filled iir.i.r the terms of the L&N TCU Commumcauons Agreement 

6 (a) Empkn-ces assigned to posmons m the consolidated operauon at LouisviUe 
pursuant to Secuon 4(a) or (b) of this agreemem wiU have their semontv on thc disma on 
which workmg transferred to and dovetailed cnto thc former LtN System Commumcauoos 
Class 1 and I-A Rosters aad will have their names removed frorn their cunent distnct roster 
Current L&N TCU Commumcauons *Lmployccs assigned to posiuons m the com.ilidatod 
ope.-auon at LouisviUe pursuam to Sectiori 4(c) or (d). svho havr not previously esiabbshal 
scmcnty m Class 1-A shall establish ruch semonty pursuam lo the L&N TCU Schedule 
Agreemem 

(b) In the event that two or more employees have the same semontv date the 
empkjv« havmg the earher empkryment date ui the Commumcauons Department with anv of 
the CSXT affiliated camers will be the semor of such employees b. ranking for that class 
If two {OT moi) uch employees have the same employment date m the Commumcauons 

Ŝecuon 4(a) p-ovides for thc sdecuon offerees from BRS represented propemes, and is similar m 
construcuor. tc Se^cn Mb) 
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Depanrrtni with the Camers, their ranking in the class will be detenmned b> their Julian 
calendar date of birth 

8 Umployees who accept positions in the cx)rdinated CSXT Radio Shop will be 
credited with pnor service under existmg agreements applicable to them pnor to the 
coordinaDon '-^ purposes of annual vacauons. sick leave, pass pnvileges. personal leave days, 
job stabilizauon and other service-related benefits under the Schedule Agreement between 
fonner L&N and TCU 

Side Letter No 10 

It was agreed that any IBFV '̂ or BRS represented employees transfetnag to the 
coordinated operauon will be jrven the opuon of remaining under the coverage of the 
Supplemental Sickness Benefii plans applicable to ttiem for a penod of tune equal to no 
greater than six vears following their transfer This eleaion will be m lieu of thc sick leave 
benefits thev would have otherwise accrued under ttie fonner L&N TCU Commumcauons 
Agreertwut 

This decQon must be made m writing at the time of transfer and will be irrevocable 

The Camer asserts this agreement would not change the terms of it; agreements with either 

the BRS or the IBEW on the other fonner properties Although those agreements would cease to 

apply to the work bemg oansfened and consobdated, Camer pomts out they would contmue to apply 

to radio repair work not included m the consolidation. 

Camer alleges placing the employees at the consoUdated facility under the L&N/TCU 

agreement would not work a significant change in most ofthe r-ales under which these employees 

work Accordmg to tne Camer, many ofthe terms of the vanous former property communications 

agreements ai'e either the same or very similar Some subjeas. such as vacations and health and 
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welfare benefits, notes the Camer. aie covered Ly na; na) agreements, ic which all ofthe non-

operating crafts are a panv 

Notwithstandmg this &a, the Camer argues it would be unrealistic and tmpraaical to operate 

a consolidated facility while maint;uning several different working agreements for al! the employee-

working there Because of the dispanty between some of the rules m these agreemtnts. the Camer 

asserts it wouid effeaivdy have separate facilities under one roof if more than one agreement were 

to be appUed Furthermore, the Cam :r contends there would be no way to distmguish what work 

bdonged to a particular agreement It insists it is essential tc have a single working agreement if it 

is to realize the economies that are anuapated when the work is centralized and coordinated 

Camer cites the decision of Referee LaRocco m BRS v. NW SR CG (February 9, 1989), 

involving the consoiidauon of shop signal repair work from the three camers to a smglf. facî :ry at 

Roanoke. \'irgirua It quotes Referee LaRocco as foUows 

V̂ lien ttK shop signal repair work is commingied at Roanoke, any specific piece of 
work will not be readily identifiable as SV>'. SR or CC repair work even though tix signal 
devices repaired at the coordinated £acditv wiU onginate oo eittter the NW or tbe SR or their 
subsidiarv railroarf* .\5 a resuh of tlie transacuon, tlic N\̂ ' will assume responsibihty for 
accomplislung shop signal repairs for ttie enure NS system Although ttie orgamzauoo 
acknowledges thai tbe work at Roanoke will be commingled, it nooethr!>ss urges us to carry 
forward some rules m ttie CG and SR schedule Agreemeuts and aUocate Roanoke posiUoos 
among tiie three railroads However, complete uitegrauon of die fungible signal repair work 
renders tt impossible fbr tbe employees who transfer from East Pomt to Roanoke to import 
anv poraon of ttie CG or SR Schedule Agreements with ttiem Imposing muluple schedule 
agreemems at tfie Roanoke fiacilirv would not just make thr coordinauoo unwieldy but would 
totaUv thwart the transacuon Tbe Camers persuasivelv argued that ttiey could never attam 
operational efficiencies if the VSV had to manage signal shop work and supervise stiop 
workers under mulupie and someomes confiicnng collecuve bargaining agreements The ICC 
has unequivtxallv ruled ttiai nistmg coUecuve corgaining agreements are superseded by the 
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necessity to implemeiu the approved transaction CSX — Control — Chessie and Seaboard 
Cost Line. F D 28905 (Sub-No 22). ICC Decision issued June 25. 1988 

In line with che above decision, Camrr asserts that a single working agreement at the 

coordinated fadlity is pl?jnly necessary for safe and efficient operations It submits that its decision 

to propose the L&N/TCU Agreemem was based upon the " comrolUng camer concept," under which 

the work is placed withm the scop? of the agreement in effea at the location receiving the work 

Camer notes this concfipt wz afjpuea oy Referee LaRcco m the above cited case On this property, 

Camer ates hfteei instances between 1985 and 1993 where employees were placed under different 

coUeaive bargaimng agreements when work was consolidated 

Camer ftirther cites the decision of Referee Abies m CSX v American Tram Dispatchers 

Association (November 11. 1988), m which Camer was authonzed to consolidate power distnbution 

work at Jacksonville, Flonda, with the work bemg performed by managenal employees This 

decision, notes the Camer, was affirmed by the Commission* and the Court of Appeals' 

Camer al̂ -" ates the decision of Referee O'Bnen wherem this Camer sought to combine the 

emplovees of vanous properties onto smgle senionty rosters of the Brotherhood of Locomotive 

EngLieers and the United Transportanon Umon under the agreements applicable to the former B&O 

Willie Referee O'Bnen found the changes proposed by the Camer were necessaiy to attam the pubUc 

transportauon benefits of the authonzed transaaions, he left it to the Commiss'on to detennine 

'CSXCorp - Control - Chessie Sys . lnc and Seaboard Coast Line Indus , lnc. Finance Docket 
No 28905(Sub-No 23) 

Wmencan Tram Dispatchers Associanon v I C C , 26 F 3d 1157 (DC Cir. 1994) 
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whether the proposed changes would be comrary to the condition that "nghts. pn.-ileges and 

benefits" shall be preserved Camer asserts the Commission authonzed the consoi-datici of rosters 

under smgle agreements,* and was uphdd by the Court of Appeals' 

Camer distmguishes this case fi :TI RIO Grande Industries. Inc.. SPTC Holding Inc. and the 

Denver & Rio Grande Western Railroad Compatiy - Southem Pacific Transportation Company v. 

Brotherhood of Locomottve Digineers - A TDD Dmston, (Referee Suntmp, May 25, 1994), dted by 

the IBEW While Referee Sunuiip found the work was bemg coordinated at a new dispatching 

center. Camer denies it is proposing to build a new facility It insists thc existmg facility for the radio 

repair shop at Osbom Yard on the former L&N at Louisville has been remodeled to handle the 

increased work and emplovees at that location Camer also avers Referee Suntmp's Award mvolved 

unique faas not presem m the msiant case In pamcular, Camer notes the SP tram dispatchers who 

were going to the new facility were represented by the Amencan Tram Dispatchers Department of 

the BLE, while the DRGW dispatchers had been represemed by an independent umon, which had lost 

its status as representative when the National Mediation Board found that the SP and the T RGW 

consututed a single earner and certified the ATDD as represemative of ail dispatchers Camer asseru 

Referee Suntmp was reluaant to put all dispatchers under the DRGW Agreement when the union 

had lost Its status as representauve Camer suggests Referee Suntmp's rductance also came from 

ĈSXCorp — Control — Chessie Sys lnc and Seaboard Coruf Une Indus . lnc, Finance Docket 
No 28905 (Sub-No 27)CNovcmber 22, 1995) 

United Transportanon Union v Surface Transportanon Board, D C Cir , March 21, 1997. 
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his appartbelief that the SP was attemptnig to ô 'tain an unfair bargaining adv amage over the 

ATDD by forcing it to succeed to the independent union s non-traditional collective bargaining 

agreement 

Camer argues that its proposed change meets the standard set by the Commission that it be 

necessary to realize the eflnciencies ofthe approved merger It submits the consoUdation could not 

be accomphs-hed if it had to connnue repainng the radios on the fonner properties, or to have m-jltiple 

sets of radio repainnen under one roof working under separate agreements. 

FinaUy. the Camer aver̂  its offer of enhanced protecnve benefits, eg, separation allowances, 

moving expenses, etc . is ccmmgent upon tiit work being coordmated under a siiglc collective 

bargammg agreemem Othenvise. argues the Camer, the Rd-eree has no authority to grant proteaive 

benefits in excess of those contained m the New York Dock Condiuons. 

Position of the IBEW : The EBEW argues that employees it represems who transfer 

to Louisville should conumie to be covered by their BEW Agreements It notes that 61% ofthe 44 

jobs to be abolished (27 jobs) are hdd by BEW members, and that 59«'.« of the 17 new jobs (10 jobs) 

will be hdd by BEW maimamers It avers their average hourly wage is $16 48' plus a 65* per hour 

skill differenual It ftmher says they enjoy sigmficant proteaion agamst subcontraamg and are 

covered by a supplememal sickness pla.n in iieu of sick leave The BEW concludes, iherefore, that 

•$,6 46 cn the C&O. S16 48 on the B&O and B&OCT. and $ 16 51 «the SĈ ^̂ ^̂  
IBEW acknowledged that the oimmt IBEW rate of pay is lower than the TCU rate of pay 
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these employees stand to lose much in the way cf nt.hts. pnvileges ar d benefits by not contmuing to 

work under the BEV Agreements The BEW insists there is nothing m its .Agreements that could 

not be applied to their continued performance of radio repair work at the new location 

The IBEW disputes the Camer's contention that the consohdation will take place at an 

existmg faciLty It submits the Centralized Radio Service Center is betng created especially for this 

transacT'on, and cunentlv has neither employees nor a coUeaive bargaining agreement to cover wc 

at the Center It contends the building to be used could not accommodate the new facility withou<̂  

major modificatiois It notes all of the cunent Louisville jobs will be abotished and all of the 

posiuons at the new facility are identified by Camer as "new positions" It dtes Gamer's submission 

as saying Camer proposes "to create a single radio service center" and locate at Louisville This 

language, says the BEW, is evidence the Center has not existed pnor to this transaction. 

The BEW stales the Carrier proposes to apply the L&Nn"CU Agreement solely on the basis 

of geography, but tt.: faa that the Center will be located within the confines of what was once the 

L&N's pure fortuity It notes the L&N has not existed for years and that the work to be performed 

by the BRS and BEW eropkiyees has not been done before on the L&N It suggests allowing mere 

location to govem the terms and conditions of employment would enable the Carrier to manipulate 

its labor rdauons by rdocaung assignmciiu aaoss former property Unes to avoid deaUng with certam 

unions 

The IBEW argues Seaion 2 of New York Dock requires the exisung BEW Agr«̂ ments 

setting forth "rates of pay, mles, working conditions and all collective bargaining and other rights. 

>60 



csx TRANSPORTATION, INC 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS 

TRANSPORTATION COM.MLMCATIONS I.NTERNAnoNAL UNION 

RADIO REPAIR CONSOLIDATION 
PAGE 14 

pnvileges and benefits" be applied to the BEW represented ĉ nployees at the new facility Citing 

/2a.'Av7v Lcdxir Executives Assn. v. U.S' y Fjcecunves '), the BEW asserts § 11347 of the Interstate 

Commerce Aa (as well as its successoi, § 11326(a) of the ICC Termination Aa) "clearly mandates 

that nghts, pnvileges. and benefits' afforded employees under existing CBAs be preserved The 

BEW concludes that Executives holds that a .Wtw York Dock Referee is prohibited from modifying 

those parts of colleaive bargaining agreements which establish "rights, pnvileges or benefits" for 

labor and allows the modification of other parts of agreements only when 'necessary to eSiectuate a 

transaaion "" 

The IBEW ajgues Camer is required to prove that the purported benefits ofthe proposed 

consolidation caimot be achieved unless the existing agreements are overridden Absent such a 

showing of necessity says the BEW, thc Camers position that those agreements should no longer 

apply to its members must be rqeaed In support of its position, the BEW ates Norfolk & Westem 

Railway Co. v. ATDA.̂ ^ That case, says the BEW, also requires that any "decision to override the 

camers" obligations [must be] consistem with the labor protective requirements of §11347." 

The BEW denies that the issue of which coUeaive bargaimng agreement will apply is a 

representation issue It notes the Nauonal Mediauon Board has distinguished its junsdiaion over the 

»987 F 2d 806 (D C Cir 1993). 

'"W. at 814 

at 814-815 

-499 U S 117(1991). 
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resolution of junsdictional issues from questions of continuing contract application It concludes, 

therefore, that resort to the Mediation Board is not the appropnate fomm for determining the 

continuing application the collective bargaimng agreemems to the transfened positions 

The BEW asks the Referee to ens'ore ihat transfened employees will have their "rates of pay, 

rules, working condiuons, and ail colleaive bargaming and other nghts, pnvileges and benefits 

under existmg collective bargaining agreements or otherwise" preserved as required by Seaion 2 

of New York Dock This, says the BEW, is the Referee's pnme responsibihty Inso&r as the 

Carrier's intent, argues the BEW, is to subjea the transfemng employees to terms and conditions 

of emplovmem infenor to those they now enjoy by vinue of agreement or otherwise, the Referee is 

authonzed by Section 4 ofNew' York Dock to direa preservation ofthe superior terms and conditions 

for these employees as a condition for implementation of the transacuon 

The BEW cites the decision of Referee Suntmp in Rio Grande Industnes, Inc.. SPTC 

Holding Inc. and the Denver & Rio Grande Westem Railroad Company - Southem Pacific 

Transportation Company v. Brotherhood of Locomotrve Engineers - A TDD Drvtston, (May 25, 

1994), wherem the employees, under the Camer's plar̂  would have been covered by an agreement 

with the Dispatchers Stecmg Committee, which had represemed dispatchers on the former Denver & 

Rio Grande Westem Railroad As m the instant case, says the BEW, the dispatchers transfemng to 

Denver, constituted the majonty of the consolidated workforce and were working under the 

agree-Tient with the Amencan Train Dispatchers Associauon The BEW quotes Referee Suntmp, 

noting he was 
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far from convinced that sustaining the company 's posiUon on tlus matter would produce 
reasonable, hamxxiious iatxir rdauons [T]he SPL SL guests ttiat ali dispatchers fall under 
a contraa which the BLE-ATDD argues is either no confaa at all [&i omitted] and/or which 
was negouated for a mmontv of ttie dispatctiers at a kxauon v ĉh is not even the dispatching 
locauon where tne new dispatching centei will be For ttie an itrator to coclude ttiat ttiis is 
ttie proper route vvtxiki kad. m his esumatxxv to extreme iatior mstability It wod.'d aiso lead, 
as a marer of strategic advantage, to a nujor coUective bargaining plus for ttie .SPL as a mere 
side-effea of its coordinauon of dispatchers to Denver 

The BEW urges the Referee to follow the same approach as did Referee Summp, i.e., direa 

thaf the existing agreements remain in effea, contmuing to cover the employees they covered pnor 

to the coordination until the parties reach a j.r.g)e coUeaive bargaining agreement to cover all 

employees at the coordmated facihty According to the BEW, a facility with joim union 

representation is not unprecedemed on this property It dtes BEW and TCU rep .iented employees 

working side-by-side, performing essentially the same work, at Atlanta 

The IBEW fiirther objeas to the Camer s proposal that would have all future vacancies 

ansmg at the new facility bemg filled through the L&N/TCU Agreement, which would foreclose other 

BEW represented employees fixMU oppom-mties for this woric Instead, the BEW proposes that the 

implementing agreement provide that new posiuons that arc created and vacancies that occur after 

the initial transaction be filled m a manner that retains the ratio of BRS/BEW/TCU workers that 

existed mitially It suggests that opemngs that occur due t j the retirement, separation or transfer of 

a former C&O, B&O, C&OCT or SCL maintainer \y. first buUetmed to other BEW-represented 

employees on ihat fonner property and. if not filled oy that process, then be offered to other BEW 

employees ds<?where on the system before being bulletined to other crafts 
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The BEW also asks that the implemenung agreement ensure that in the event the Camer has 

underestimated the amount of work to be perfonueH at the new fadUty, work that cannot be done 

at the Center be perfonned on the property rather than contraaed to outside vendors If the Camer 

has more work for the facilify than the number of jobs it initially creates can do, the BEW desires 

the Camer to be obUgexj to either aeate additional positions in the same ratio as the originai 

positions, or have the work revert to the locations where it formeriy would have been done by the 

posiuons to which it formerlv would have been assigned It argues that work should in no event be 

contracted out, absent agreement )f the union representing the affeaed employees at that fonner 

location 

Position of the TCU: The TCU supports the Carrier in rts adoption of the "comroliing 

cai ner" pnnciple It avers that the Commission and the courts have long held that the Carrier is 

contractually obligated to assign work to the class and craft performmg such work by virtue of the 

scope of the colleaive bargammg agreement in effea on the property to which the work is being 

assigned The TCU cites several Referee decisions pursuant to New York Dock applying this 

pnnaple It concludes that the Referee must follow the Comrnissiop's authority, arbitral precedence 

and established jonsdicuonal/represemauonal boundanes by placing all of the coordinated work under 

the colleaive bargaimng agreement already in place at Louisville 

The TCU. at the heanng, raised objeaions to certam pans of Carrier's March 26, 1996, 

proposed implementing agreement Specifically, it asserted Section 6(b) should detentune ranking 
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of enployees who have the same employment date m the Communications Department based upon 

date of birth, mcludmg year of birth The TCU also objects to the requirement m Paragraph 5 of Side 

Letter No 2 that the monthly dismissal allowance be reduccvl by SSOO for each month needed by the 

employee :o reach age 61 

At the heanng, the Camer addressed three other objeaicns raised by the TCU and reached 

a settlement with both Organizations Speafically, Camer agreed to delete the phrase "however no 

such claim for proteaive benefits shall be honored beyond mnety (90) days from the time specified 

in Sub-secuon (c) of this Seaion" from Seaion 7(e) in retum for the TCU's waiver of its objection 

to Section 7(d) Additionally, Camer and the Organizations agreed to delete the parenthetical phrase 

"except promotion to a non-contraa position" from Seaion 9 

Findings: Neither the BEW nor the TCU dispute the Carrier's right and need 

to consolidate the work of radw repair pursuam to the vanous ICC orders reUed upon by Camer, nor 

do they challenge the Camer's selecuon of Louisville as the appropriate location for such 

consoUdation Addiuonally, tbey concur m the Gamer's formula for the allocauon of personnel at 

the consolidated fecility The TCU fiirther concurs with the Canier's proposal to apply the 

L&N/TCU Agreement to all work and employees at the consoUdated facility, although the BEW 

does not Thc TCU raises several objeaions to miscellaneous provisions of the implementing 

agreemeni. on which the BEW was silent 
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Accordingly, the Referee finds that the consolidation of radio repair work at Louisville 

constitutes a transaaion pursuant to the various orders of the Intersute Commerce Commission 

w ithm the meaijng of Amde I, Secuon 1(a) of the New York Dock Conditions Camer has compUed 

with the notice requirements of Article I, Seaion 4, and has properiy invoked arbitration The 

Referee thus finds he has junsdiction over the matter before him 

The issue dividing the BEW and the Carrier is whether the Carriei 's proposal to place all 

employees at the consolidated facility under the scope of the L&N/TCU Agreement ts necessary to 

effectuate the transaction The BEW further suggests Section 2 of New York Dock places limitations 

upon the Referee, namely that he must preserve the rights, pnvileges and benefits existing under the 

collective birgaining agreements This second point requires the Referee to consider what is meant 

by the Seaion 2 requirement 

It is the Referee's conclusion the Commission's intent m Section 2 has now been clarified 

In Railway Labor Executives' .issn v. U.S., the Court of Appeals wrote 

The statute clearH mandates ttiat "nghts, pnvileges, and benefits" afiforded employees under 
existmg CBAs be preserved I nless, however, ever, word of every CBA were tlxxight to 
î ahlKh a nght, pnvil^, or be lefit for latwr — an obviously absurd proposmon — $ 565 
(and hence § 11347) does seem to contemplate ttiat the ICC may .nodify a CBA 

At ttiat level of generahty, at least, tlie ICC's interpretauon seems eminently 
reasonable mdeed indisputable The Commission has oot however, addressed the meamng, 
and ttuis rhe scope, of those "nghts. pnvileges, and benefits." ttiat must be preserved, nor bas 
It aetermmed sprcificallv whettier ttie CBA provisions at issue here are entitled to statutory 
protection under thai mbnc We thus remand for the ICC to make that detemunauon m the 
first instance 

R ârdless of how ttie JCC may read tht above pnjvisioa however, it is clear that tlie 
Commission mav not modify a CBA willy-oiUy § 11347 requires that die Commission 
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provide a "fiir arrangementThe Comrmssion itself has stated ttiat it mav modifv i 
collective b?-6â "'jr,e agreement under § 11347 onlv as "necessary to effectuate a covered 
transactioii CSV. 6 I C C 2d 715 (1990) ("We assume that anv changes in CBAs will be 
limited to ttiose nec ŝsarv to permn the approved consoiidauon and will not undemune labor's 
n îts to rdy pnmaniv on the RLA for those subjects tradiuonallv covered bv that statute") 
We agree ttiat whatever else a "fair arrangement" entails, tiK modificauon of a CBA must at 
a minimum be necessarv to effectuate a transacuon [ foocnotes ommed]" 

In that case. Referee Kasher awarded an implementing agreemem that required the Spnngfield 

Term .al R.:ilway Company, \n operating leased Unes, to apply the rates of pay, mles and working 

conditions contained in the lessor camers' coUective bargainmg agreements The Coinmission, 

finding that the preŝ rrv ation ofthe lessor earners' rates of pay and woric mles would effectively 

foreclose the transaaion, suyed the Kasher Award and remanded that issue to the parties Unable 

to reach agreement the parties submitted thc dispute to Referee Hams, whose Award modified the 

lessor camers' aj,reements 

The Corrmussion discussed the defimuons of "rights, pnvileges and benefits" m it., review of 

the Award of Referee O'Bnen in the dispute involving this Gamer, the Umted Transportation Umon 

and the Brotherhood of Locomouve Engineeis Because the Commission had not yet rendered a 

mlmg on the remand m Executives, Referee O'Brien decUned to mle on the issue of whether the 

earner's proposed changes wouid be contrary to existing "nghts, pnvileges and benefits " The 

Commission then wrote; 

The historv of thc phrase "nghts, pnvileges and benefits" indicates that it has 
uaditionallv meant what it impUes - thc incidents of cmptoymcm, ancillary emoluments or 
fringe benefits - as opposed to thc more cemral aspects of the work itself - pay, mlcs and 

^Railway Uibor Execunves Assn v US. 987 F.2d 806. 814 (D C Cir 1993) 
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worlung conditions The genesis of secUon 405 of the Amtrak .Aa was the Urban Mass 
Transit Aa of 1%2 (UMTA). which auttionzed federal financiai assistance to state and iocai 
govemnicnts for thc improvement of urban mass transit sv stems Secuon 13(c) of tiia: .Aa 
(now codified as 40 I S C .*̂ ?33(b)) required the Secretarv of Labor to ccmfv as "fait and 
equitable" arrangements to protea aSecJcd emplovees The first requiremem ot secuon 13(c) 
for a " lair and equitable arrangement was "ttie preservation of nghts. pnvileges. and benefits 
under existing collecuve bargaining agreements or ottierwise ' 

Smce no L'MTA financing could be completed without the Secretary of Labor's 
seaion !3(c) ccraficiUoa a model proteaive agreement was developed to permit rapid and 
c*cpendable procvssing of applicauons Thc current regulauons of tlie Department of Labor 
pnavide ttiat thc Secretarv will ccrtifv pursuant to secuon 13(c) if thc pames adopt ttie Model 
Agreement 29 CFR 215 6 Paragraph 10 of the .Model Agreement sets forth the type of 
(ighu. pnvileges, and benefits ctiax arc "preserved" (emphasis added) 

(10) No employee receiving a dismissal or displacement allowance shall be 
depnved dunng bis protecuon penod, of an> rights, pnvileges. or benefits 
attaching to his cmplovmcnt, mcludmg without limitauon, juwp life 
insurance, hospitaiizauon and medical core, f.xc transportauon for himself 
and his familv. sick leave, contmued stati c and pamcipauon under anv 
disabilitv or retirement program, and such other employee benefits as 
Railroad Retirement. Social Secunty. Workmen s Comgcnsauon. and 
unemployment compensauon. as well as any other benefits to wiuch tic may 
be emniod under ttic same condiuons so iong as such benefits conuiiue to be 
acconied to other emplovees of ttic bargaming unit, macuve [stc\ service or 
furloughed as ttie case mav be 

We believe that ttus is compcUuig evidence that tne term "ngiits. pnvileges. and benefits" 
means ttie "so-called modents of employmait or fringe benefits." Southem Rv. Co - Control 
- Central of Georpa Rv Co . 317 I C C 557, 566 (1%2). and docs not include scope or 
seniority provisions 

In am evem ttic pamcular provisions al issue here do not come withm "nghts. 
prmieges. or benefits" because tticv have consisteniiv been modified ui ttic past m connecuon 
wittun ccnsohdatiaQS This mav well be due to tlK faa that almost all consolidauoos requ't 
scope and senionty changes in order to effectuate thc purpose of tiic transacuon Railway 
Labor .Act bargaining over tlicic aspects of a consoiidauon would frustrate tiic transacuons 
Tht .ATDA court looked to past condua m consolidauoos wten it ruled ttiat scope rules were 
not among those provisions protected as " nghts, pnvileges. and benefits "" 26 F 3d at 1163 
The court rebed. in pan, on CSX Corporauon - Ccmid - Chessie Svstem. lnc and Seaboard 
Coast Lme Indusmes. lnc . 6 I C C 2d 715. 736, 742 (1990) (Cannen II). and its recitauon 
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ofthe power of arbitrators under the Washington Job Proteaion Agreement of 1936 and pre-
1976 labor condiuons 

in 
Semontv provisions have also been histoncallv modified with regulanty bv arbitrators 

connection with consohdauons See Caimer. II. 6 I C C 2d at 721 736-737. 742, 742, and 
746 n 22 Thus, both scope rules and semonty provuions have histoncallv been changed 
without RLA bargaining and. accotdinglv, are not eligible for protecuon as "nghts, pnvileges, 
and benefits '" 

The uiuons argue ttiat secuon 2 of New York Dock gives emplovees a nght to retam 
tlicir existing umon representauon Thc coordinauon will requue WM engineers, curremly 
represented bv UTU', to work under the agreement ttiat BLE negotiated with the B&O ratiier 
ttian their currem agnxmem The efiixt of our transacuons on sdecuon of union mcmberslup 
IS under thc jurisdiction of ttie Nauonal Mediaooo Board acting under tiie Railwav Labor Aa. 
Fox Vallc> & Westem Lid - Exemption Acquismoo and Operauon - Cfrt̂ m 1 in̂ s of Green 
Bav and Western Railroad Company. Fox River VaJtfv Ri>'i"vad Corporauon. and ttie 
Ahnapec &. Westem Railwav Company . Fmance Docket No 32035 (Sub-No 1) (ICC served 
Dec 19. 1994). slip QB ai 7 rherefore, wc find ttiat ttic issue of wiuch union is to represem 
W^ engineets or recnve ttiem as dues-paving members does not mvolve a nght that must be 
preserv ed under secuon 2 of New York Dock '* 

The Commission" s interpretation was found by the Court of Appeals lo be reasonable and 

" exactly what was intended by Congress "" The Referee concludes, therefore, that the Gamer's 

proposed implementing agreemem does not abrOi;;ate nghts, pnvileges and benefits that Section 2 of 

NeM York Dock requires be preserved The proposed agreement, m Side Letter 10, permits IBEW 

represented employees to dea to retam their coverage undei- the Supplemental Sickness Benefit plan 

dunng the proteaive penod Thc IBEW has cited no other "right, pnvilege or benefit," as those 

terms are apphed, lhat might be abrogated by thc proposed agreement 

*̂CSXCorp — Control — Chessie Sys lnc and Seaboard Coast Une Indus . Inc., Finance Docka 
No 28905 (Sub-No 27)(Novcmber 22. 1995)i//pop at 14-15. 

'•United Transportanon Union v Surface Transportanon Board, D C Cu", Ma-xh 21, 1997, at 10 
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As the IBEW notes, the Camer must demonstrate that its proposed changes are necessarv to 

effectuate the transaaion The standard of'necessity" was defined m Executives as follows 

What, then, does it mean to sav that it is necessary to modify a CBA m order to 
effectuate a proposed transacuon̂  hi this case the Commission reasonably interpreted this 
standard to mean " necessarv to effectuate the purpose of tlie transacuon " If thc purpose of 
the lease transaction were mcrelv to abrogate ttie terms of a CBA, however, then "necessity" 
would be no hrmtauon at all upon thc Comnussioo's authonty to set a CBA aside We look 
therefore to thc purpose for wfuch the ICC has been given tius authonty That purpose is 
presumably to secure to ttic public some transportauon benefit that wouki not be available if 
ttie CBA were left m place, not merciv to transfer wealth from emplovees to ttwir employer 
Viewed in diat light, wc do not see how thc agwcy can be said to have shown thc ' necessity " 
lOr modifying a CBA unless it shows that thc modificauon is necessary m order to secure to 
die pubhc some transportauon benefit fiowuig fitxn the underlying uansacuon (here a lease). 

As noted above, the Organizations here have not disputed thc necessity of consolidating the 

work Obviouciy, Cama will reahze greater cfl5ciency by centralization, as evidenced by the faa that 

it will be able to ui'e onK 17 employees in the single fadUty while it reqiures 44 employees cunently 

Additionally, economies will be realized by r.iaintaimng only one fadlity and one inventory Finally, 

tumaround tu"ne wil! be enh;inced by the proximity to the United Parcel Service hub 

What Camer must aiso demonstrate is the necessity of operitmg this facility under a smgle 

collective bargaining agreement rather than multiple agreements as urged by the IBEW The record 

•"cflects that tbere are three EBEW Agreements c^vc. mg these employees, one of which covers only 

two of the employees In this regard. Carrier convmdngly cites the LaRocco Award, wherein the 

Referee wrote 

When ttic shop signal repair work is commingled at Roanoke, any specific piece of 
w ork will not be readilv identifiable as NW, SR or CG repair wo'k even though the signal 

^Ratlwa\'Labor Execunves Assn v U.S 987 F 2d 806. 815 (D C Cir. 1993). 
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devices repaired al the coordinated faciluy will onginate on either thc N'W or the SR or their 
subsidiary railroad As a resuit of thc transaaion. thc NW will assume responsibility for 
accomplishing shop signal repairs for the enure NS system Although thc Orgamzauoo 
acknowledges tliai the work ai Roanoke will be commingled, it nonetheless urges us tc carry 
forward son'c n ies ui the CG and SR Schedule Agreements and allocate Roanoke posiuons 
among ttie ttuc«. ran-oat's However, complete uitegnuion of ttic fungible signal repair work 
renders it impossible for the employees wi\o transfer from East Pomt to Roanoke to import 
any pomon of ttie CG or SR Schedule Agreements with them Imposuig muluple schedule 
agreements ai ttie R;>anoke ^ilitv would not just make tlie raordinauon unwieldv but would 
totally thwart ttie transaaion The Camers persuasively ar̂ êd that they could never attam 
operauon efficiencies if ttie N'W had to manage signal shop v/ork and supervise shop w orkers 
under muluple and sotneumes conflicting collecuve bargaining agreement;) 

In this case, as wdL Carrier avers there would be no way to distinguish what work belonged 

to a pamcular agreemem It also notes there are significant differences m some of the basic rales of 

the agreements The Referee concurs that it would hamper the effidency and economy of the 

consoiidauon if Camer were to be required to manage 17 employees under four (or even two'') 

different cillectrve bargaining agreements Carrier should be allowed to utilize the employees m the 

facihty without bemg restnaed by the artifinal bamers imposed by different agreemmts This is one 

of the objecuvcs of the coniolidation The Referee finds it significant that the EBEW was unable to 

cite a single case, other ttiari ttie Suntmp Award, discussed bdow, under New York Dock or any other 

protective condition where a Referee has imposed more than oi.* colleaive bargaming agreement 

upon a consolidated work force Thus, it is the Referee's conclusion tiiat the adoption of a single 

collective bargaining agreemem at the consolidated faciUty is necessary to effectuate thc transacuon. 

"The IBEW has. m feet asked that thc B&O/IBEW Agreemem be applicable to all ten IBEW jobs 
because it coders tlie majontv of the IBEW jobs affected 
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The remaimng question is whether the L&N/TCU Agreement is the appropriate agreement 

to apply While the .leferee is sensitive to the IBEW's concems for its membership, the question 

must 'tx addressed objeaively If one single agreement is going to apply, there must be some basis 

for seleaing that agreement The mere faa ttiat the majority of the employee;-, in the consolidated 

facility co'"- from the IBEW craft is not persuasive Because those ten employees are covered by 

three different agreements, it is evident that no smgle agreemem covers a significant number ofthe 

employees rdauve to any of the others Ir, faa, the agreement covenng the largest number of 

employees (five) is the L&NH'CU Agreement 

Nor is rt appropnate to make quahtative judgments about the different agreements First of 

all that would not be possible m this case as the agreemuits were not put into evidence Even if they 

were, it would be an impossible task to determme which agreement taken m its entirety, is "the best." 

Some 'better" provisions of one agreement may be outweighed by "better " provisions on differem 

matters in another agreement Furthermo what may be benefiaal for one employee may be 

immaterial to anotha Even on ttie issue of sub-contractmg, wtuch was of particular concem to the 

IBEW, n IS impossible to determine wfuch agreemem affords the greater protecuon to the employees 

because of the different fiaaors mvolved. 

It is apparem that the generally accepted praaice among referees ts to adopt the "controlling 

earner' pnnciple In this case, the L&N is the controlling camer as the consolidated facility is an 

expansion of an existing fadlity already subjea to the L&N/TCU Agreement This is not a new 

facility , as argued b\ the IBEW While Carrier might have to perform subsuntial work to make it 

272 



CSX TRANSPORT ATION, LNC. 
INTERNATIONAL BROTHEKHOOD OF ELECTRICAL WORKERS 

TRANSPORTATION COMMLNICA-HONS INTERNATIONAL UNION 
R.AD10 REPAIR CONSOLIDATION 

PAGE 26 

ready, the faa remains that radio repair has long been performed at this site Camer may have been 

inartful m its choice of words m some of its notices, but this does not change the faa that there 

alreadv is a radio repair facility at Louisville and Camer is transfemng more jobs there 

The .Award of Referee Suntmp must be distmguished from the facts herein In that case, the 

Referee clearly was faced with uruque circumstances not present here The Refc"?? does not rejea 

the pnnciple of "controlling camer " Instead, he wrote 

For tiic arbitrator to conclude that tius is tiie proper route wouki lead, m his csttmauan. 
to extreme latior insiabilirv It v̂ ouid also lead, as a matter of strat̂ c advantage, to a major 
coUecuve bargaming plus fbr thc SPL as a mere side-cf!ea of its coordinauoo of dispatdiers 
to Denver despite good faith promises by tiie company atxxit a iiiiure contraa which have 
been made before, but are not properly before, ttus forum and wiuch, yet on ttie otiicr hand, 
have not been tested m an actual Secuoo 6 set of oegotiauoos To accept thc SPL's 
arguments before ttus forum wouid be tantamount to nullifying tiie iaiwr agrecmcjts wiuch 
It has negotiated with atxut 85 percem of its dispatchers with ttie coUecuve bargaming agem 
which now represents one hundnd per cent of its dispatchers, m fevor c. in agreement which 
rt has with the odier 15 peroem under an arrangBnent with a coUecuve bargaming agent which 
has lost any and all representauon nghts 

In the instant case, there is no evidence Carrier seleaed the Louisville site for any reasons 

other than those it haii stated, namely that u is centralized withm the system and that it can take 

advantage of the Umted Pared Service hub There is no suggestion diat the applicable agreement 

was a consideration, or that the agreement is more advantageous to the Camer than any of the others. 

There is, therefore, no basis for the Referee to rdea the "cono-oUing carrier" prindple 

In reaching the conclusion to apply the L&N/TCU Agreement to the entire faality. the 

Referee need not address the issue of represenution In Finance Docket No 28905 (Sub-No 27), 
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the Commission held this was a matter for thc National Mediation Board acting under the Railway 

Labor Aa " 

The Referee is not satisfied there is a necessity to forever preclude IBEW employees from 

bidding on subsequem vacanaes at the consolidated facility Employees holding IBEW semority on 

the respecuve dismcts as of the date ofthe transacuon should be able to bid on the positions that will 

be filled by IBEW represented employees when those positions oecome vacant on a permanent basis 

Additionally, a proportional number of new posiuons at tne facility should be available to cunent 

IBEW' employees through the exercise of semority Not giving these employees prior nghts to such 

posrtions would make it possible for the Garner to restore the remaimng 27 abolished positions and 

make them available oniy to TCU '•epresented employees TTiis wouid not be equitable To afford 

the parties an opportumty to draff their own agreement to extend such prior nghts, the Referee 

remands this issue to the Camer and 'die 'BEW The Referee, however, shall retam junsdiction over 

this maner and should the parues fail to reach agreement within sixty days following the date of this 

Award, either party may mvokc arbitration 

Turning to the TCTJs objecuons to the Canier's proposed agreement the Referee finds that 

the Gamer's Seaion 6(b) reference to Julian date as a basis for "breaking the tie" when two 

employees have the same senionty date is a fair procedure Using buih date, without the year of 

binh. essenually vields a random number which is totally unbiased Using the year of birth, as 

' *CSX Corp — Control — Chessie Sys lnc and Seaboard Coast Unc Indus.. .'nc, Finana Docket 
No 28905 (Sub-No 27KNovember 22, 1995) slip op at 15 
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suggested by ihe TCU, may expose the Camer to liability under age discrimination laws Therefore, 

such a provision would not be appropnate 

With respect to the TCU's request that dismissal allowances under a plan that permits an 

employee to maintain insurance coverage should not be reduced by iSOO per month, the Referee finds 

he has no authority to grant the rdief sought by the TCU Even wath the $500 per month reduction, 

the allowance to be paid is an enhancemeit to the benefits required under New York Dock To 

eliminate the reduction would effectively further enhance the benefit The TCU ha.s not shown the 

Refi9-ee has the authority to gram any protective benefits above and beyond those required by New 

York Dock. Accordingly, the TCU s request must be denied. 

Award: To the extent it is consistent with the above Findings, the Implementing 

.Agreement proposed by the Carrier on March 26, 1996, v' Ji agreed upon modifications, provides 

an appropnate basis for the selection of forces made necessary by the transaction desoibed in 

earner's notice of January 23, 19% The issue of prior rights for IBEW represemed employees is 

remanded to Camer and tbe IBEW. The Referee retains jurisdiction over this issue and dther pany 

may invoke arbitration after sixty days foUowing the date of this Award. 

Dated 
Arlingtonwights,'illinois 
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BCSroLX S0y«3£»K KXZLUTkY COKTAKY 
AKD KQRTOUC >IEST&K JU.JLWAY 

• nd 

aRDTHKRHOaO OF RAIWAY CAJOffiM 
DIVISION- - TCU 

Z . C . C . Fin4ne« Socket 
DocXat Ko. 
lUreb i » , 1983 

on Kay e, I99fi, th« vational Mediation Boarfl appointed tHa 

undfttsig.'^sd a» Hautral for Arbitraticn pursuant to tha Board's 

authority providai by the 'i;itarctata Cosnarce cc&aiesion't 

(hezmatttT "ICC") Naw York :3oeJc (herealtax "KYT") Labor J»rotact:iva 

Conditiont. 

Thic arbi tra . ion arieaa under Art. I , Saction 4 cf the tabs? 

PTctacttva eonditiona afloptad in Kav YorV Poek ^v.<—.eQr.trg.̂ ->-

BrA^viv^ gftart;^ P ia tr i e t Yeminal . 340 X . C . C . af f 'd aub now. 

Vav York PagV Ry. V. CTlted. Stetea. 602 r. 2d 83 (2d Cir. 1979), 

Txa-haaring »ub«isaiona vara recaivad 2ros both, p&rties &n«S 

extensive oral cr^ruaent was praatntadl At tha fc^diring ednduct«d en 

Kay 3D, I f tfi at tha Vational Kadiation Board, l«&ahi»gten, S ,C. 'Shm 

Srotherhood Railway Carvan {-organisation^ or *<SXC*} vaa 

rapreaanrad ky x r . tl. 9. Wojteirlaz, tha presidant of tha SItC. Ka 

vas accoapaniad by two Gsnaral Chairraan, Kasstra. JacX Kad;iay and 

S. V. wal iar . Tha Korfolk and Kestam Railway Coaipany ("NW") and 
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tha KorfoUc Southern Railvay Conptny (-NSX") (a railroad under tha 

coanon control of ttxa Norfolk southam Corporation) {•KS"), was-

raprasanted fci Jaffray 5. lar lin, BSq, Ka vaa aceoapaniad by «r. 

L. T. Xillar, Jr., tha HS princlpia rapraacntativa, aad othar kay 

perswinal. The procaadin^s vara transcribed; but, upon tha raquftsc 

of tba Organiaation (to vhich l agraad), tha Award harain was haxaa 

solely upon tha parties' aubaiaaions, supporting docuaants loid oral 

aryuoants. Po»t-haartng briers wara not fllad, 

m 1912, tho ICC approvad tha coordination of tha oparhtiona 

of the J7W and the KSR under tha cosson cohtrol of the KS. Aa a 

part of ita approval, tha ICC ittpoaad KYS labor protactiva 

oonditiona, Which have been proviflad a« appropriate ovar the 

following yaara. Tha in i t i a l lftfi2 coordination anviaionad 

"operating benefits w tha nav aystes," including the ellaination 

of radundant f a c i l i t i e s . Kany of thaae banefita alrasdy have bean 

raalitad by eoneolidation and eonaon control of certain fa c i l i t i e s 

and functions. 

In a continuing effort to achicva the basic objectives ot the 

i n i t i a l coordination, the Carriars Involved herein decided to 

coneolidate cartsln freight car work currently perforaed at their 

thraa aajor car rapair shops. Aceordiofly^ on April j , 1999, the 

Carriar notified the BUC of I t s proposed coor^nation pureaant to 

Artiela i , section 4 of HYP. The planned coordination involved the 

transfer oi nearly e l l ef the oar repair vorX currently parfcraed 
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at HSR's Coster Car Shop («CoBter"} in Knofville, Tenneseee, and 

tha NCR'S Kayna Car Shop (••Hayna*) in Spartanburcf, South Carolina-

While part of coatar would raaain operativa, Kayne would ba cieaad 

antirely. Th* BI aaployaaa raprasantad by the BRC at Coster and 

the 139 BRC represented eaaployeee at Kayne woojld be offe ved tha 

opportunity to transfer as follows» 143 positions would go to Kt*<e 

Roanoke, Virginia Car Shop ("Roaneke"), 51 poaitions would go to 

NW'fl Decatur, Illinoie Car Shop ("Decatur") and 38 poeitiona would 

go to tha Linwood, Horth Carolina Car Shop ("Linwood*'). 

The April 3, 1995 notHie*.tion that certain of the Coster and 

Hayna work vould davoiva upon th« othar thraa f a c i l i t i e a , aa noted 

abova, was acoonpanicd by separate ncticae daacribing th* wcrk ta 

ba trarvaferrec and tha applieabla aaployae protactiva standams 

vhich vonld ba appliad. 

On April 13, 1995, the BRC representatives tset with the 

Carrier to bagln tha proeaaa ef negotiating an Iapleaenting 

Agraaeent to acco2£0date the orderly coordination. As i s usual in 

t.-.ese kinds cf proeaadings, the initial prcpoeed Irrplenanting 

Agreeaent vaa chartcterijad ta a "bare bones* approach, whic'i 

provided that tba Heyne-to-linwood coordination would ba under the 

19*5 Agreement (beceuee both were NSR facilitiea) and that the 

reoainlr»g transfers, Coeter-to-Roanoke and Bayne-ta-Roanoka and 

Oecatur, vould ba undertaken under vra condition*. Tha Carrier 

enhanced tha benefits in ite propoeed Iapleaenting Agraajsent ae the 

nagotietions progressed, saeieally, i t propoaad to place a l l or 

the tranafara luider KYD, to provide benefita that ware parallel to 
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those contained in thc 1982 Agreetient end to -dovetail" tha 

amniority of the tranafarred aaployaaa with the seniority li s t at 

the facilities receiving the transferees-

The partiee were unable to reach agr«sB«nt at tha April 13, 

isss aeeting, for a nuaiber of reasone and, therefore, »et again on 

Hay 2, itss. At that meeting, the parties sgaln vara unable to 

reach an agreement, Tha BRC did not provide a proposed 

laplats-ting Agreenent at either of the negotiating seasione. 

5ub»equ«̂ tly, the parties reached an i^^asse in their negotiations 

and csncludad that the aattc? should be submitted to arbitration 

pursuant to the provieions of Article i , Ssction 4, of NYD 

conditions. 

On May 3, 1S95, ths Carrier wrote to tha BRC that i t had 

withdrawn a l l previous propoeale. It then presented a new proposal 

to the BRC whlc\ It now aaks the Keutral to iapaoe ae a result of 

these arbitraticn proceedings. 

In addition to the pertiea' ccllactive bargaining Agreecent, 

two other exieting Agreeaenta were cited. Both are applicable to 

Khi.a diepute to vary tag degrees. 

The first is the Kay 7, 1982 laplssenting Agreeaent (tbe "iSta 

Agreaaant") tbat caxae about beeauae of tha K<? ecquis ition of 

oontroi of KSR and WW. In essence, the 1»S2 Agreement permits th* 

Carriers to undertake certain transfers of work and eaployeei 

within the consolidated HS systsa. I t al«o providss certain 
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aonetary banefita in addition to those provided by the HYS 

ccnditions^ In Side Letter Ko. 4 to the 1982 Agreeaent, i t was 

agra^i tiiat future coverage vaa linitad to tha relooetion of twenty 

(20) or lass axployees. 

The eeeond Agreeaent relevant to these procaediage i« the 

January 37, 1965 Kedietion Aevae»ent between the KSR and BRC (ths 

"1965 Agreaaant"). Siijply ot^.tefl, the ISfiS Agreeaent i s the KER 

and BRC verclcn of the Septeaber 25, 1964 Kational Shoncraft 

Agraaaent. Tha 1955 Agreeaert would pemit the KSR to transfer 

vork and positions en ica prcpercy. 

Tha Cr^aniaatien proposad that the issue to be decided ahould 

be stated as fellowai 

"Do the two (2) Ir^laaanting Agraaaer.tB herein subaittad 
[tha 1965 Agraaeant and the 19S2 Agretr.ant] adequately 
address and f u l f i l l the requireaents of t.he Nev York ROJV 
frgtts:ivt Cflngitlgaa ^or tha prepoee Changes and 
eonsoJldations of Cocter Car Shop, Knoxville, Tenneeaee, 
and the Hayna Car Shop, fpartanbwrg, sontn Carolina, by 
providing for the eelection cf farces frc» eapiovaea 
represented by the Brotherhood of Railvay caraen affaeted 
:oy carrier's proposed transaotien?" 

Tha Carriar propoaad the following stateaent ef the issue: 

"(a) Doee the ntpleaenting Agreeaent proposed by -Ae 
Carriere (Carriere' Kxh. i j neat the criteria set forth 
in Article I , Saction 4 of the Kav varie nep̂ , conditions 
in affecting the transftr cff work fraa Coeter Car Shop 
(XnoKVille, Tennessee) to Roanoke, Virginia and frea 
Kayne Car Shop (Spartanburg, south Carolina) to Roanoke, 
Virgiaia[;) Decatur, Illiaoie, and Unweed, Korth 
Carolina as more fully deacribed in the Carrier's notiee 
dated April 3, 199B7 

••(b) I f the answer to (a) i s *no,« what rearrangaaent of 
forcBLQ is appropriate?* 
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PosrriPK cg-THg PAgyT̂ j 
Both parties have cited an array cf adaini^rative, arbitral 

and judicial opinions to support their reepectirc po.itions. The 

following i s b.li.v,d to be en accurate abstraet of their 

substantive positions In this diepute. TTie abaanc. of a detailed 

reeitetion of e*ch and .very argument or oonfntion presented doe. 

«.ot moan that thest. end the support.lr.g opinions vera not fully 

considered by the Arbitrator. 

Ihe Carrt^^ 

Th^ carrier takes th. position, that ite propoaed Ir.pla.̂ a..ri„g 

Agre«..nt cov.ring this tran^etion le fair, eguitable and 

approprlata and neat, the reguiraaents ef th* KYD conditions. 

runda=ental to its poaition is the a.,.rtlcn th.t i t has the aole 

right to determine the number of positioro. to be esrabliahed and 

location cf >Jia w.rk to ba performed in ordar to »e.t iza businee. 

reeds, i t h^s cited a nuaber ef arbitral award, that uphold i t . 

basic poeitic. m this regard, for example, car^.n rrp | 

H2, Oeeavher fi, 1983 (Fredenberger). 

Tha Carrier points out that the coordination bare la part of 

the procaea that began with the 1012 icc authorised coordinatioh, 

a. noted earlier. Therefore, the eaployee. who toy be adver^iiy 

affected by th- transfer cf wor*: frca KSH to w facilities would 

be afforded th. benefits of KYD Protactive Condition., Koreover, 

tha Cerrier point, out that, vhlle i t ie not reguired to do eo, i t 
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was willing to «rtand tho int> benefits to those eaployeee who aay 

be adversely affected by the transfer of werk ba^ag^ ^ 

faciliti.s. I t furti,.r notes that ita proposad lapleaanting 

Agreaaant follow,, wall-establiahsd vaohaniMS for Integrating 

ecpleyeee into the workforce at ceordinatad faoilitle.. iha 

carrier further point, out that i t . proposed Ispleaenting Agreeaent 

ie a ai»ple »,.nr fcr carryiag out the KYD tc^ireaeat. 

spacifi-^ally, that .nployees relocate, if nacaetary. in order to 

follov •wfteir transferred work. 

In .uwnary, the rar-ier arguea that its proposed lapl.nenting 

A^rtananc fully aatirfiec thc requirenente of the KYD Protective 

Ccftdltionr . Ker*«ov.r, absent agreamant by tha partiaa, the Carrier 

contends that tae Kettral >arty. -r.itting under Article 1, Section 

4 i.cx. the authority to i=poM banefit leveie or iteas of benefits 

in excess of KYD levels." 

•Tae Prgariritip^'. »».1t1nn 

Basic to the BRC position i . its assertion thet the Carrier's 

prc„,;oeel is ah atteapt to "circuMst the collective bergainlng 

Agreesent by usurping feam. i i ) j . HYU provisions to accoaplish a 

tror.a;«r of eaployeee frca Coeter and Kayne car Shop to naw 

locations without a transfer of their former work. One otb«r 

result of the Carrier'.s acticii would be that the work remaining et 

Coetar voul£ b. perforaed by ethers eaployeee, rather than those 

repreaantad by the BRC, Koreover, la aany cases, the positions 

that the Carrier Intendad te eatablieh at Roanoke, Oecatur and 
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Linwood ware for purposes of perfaraing nav work. 

In e u j ^ r t of its basic position in this aatter; the 

Organisation hae provided specif io representative ensples for eesh 

of the work l9catl<una involved in the transaction. 7or exaaple, 

in tbe Carrier's notioe of April 3. 1915, concerning Coater, no 

reference was aade to the "eight (•) Painters that are eaployed at 

Coster Shop." Therefore, the Organiiation argue, the carrier doe. 

not envleion the transfer of car painting froa coster to Roanoke, 

even though the Painter*, poaitions cosprise a portion cf the 

nln.ty-throe positions to be abolished at Coetar. The Crganization 

added that, under the Carrier's proposed Iapleaenting Agreenent, 

these Painters would be reguired to transfer and becaas Carriai, 

although the Painters do not have Caraen seniority or exp&rier^e 

repairing or inspecting r a i l csrs. 

Another ascample, of tha aany cited by the SRC, concerns fotir 

Carsen and one Painter eaployed at the Maintenance Capartnant at 

Coster Car Shop. These five eaployees repair and maintain the 

fec i l i t i e s . The Organization contends that the vork of ths five 

erployees i s not being transferred because tha fa c i l i t l e e will 

ren>%in occupied and. thtxa, eaployees othar than Csraen or Painters 

will psrrora the vork. This, the organisation contends, i s **a 

direct violation ef the BRc collaetive Bargainiog AgraeaAat.** 

Thua, because there ie a transfer of eaployees wlthoat their 

associated work, the Carriar is atteapting te oireuaveat the 

provieions ef Article 1, Section S Of ŴP. Xa this respeot, tha 

Organisation aaintaina thst Seotion s of HYP "provides tn* offer 
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of coaparable eaployaent to d.',eala.ed eaployeee which 4Qi>g ^ 

require a chpnge in residence.' (Esphssis addad.) The BRC aaserts 

that the pceltione thet the Carrier propoeaa to establish v i l l , tn 

•any ceeee, perfora nay work. Thua, the off ara actually ara offers 

of comparable «Bployasnt rigyiring s ehange in r««idtnoe. 

Therefore, the organitetion subalts theee offer, are not eaployaent 

opportunities coataapiatad by the proviaions of Section 4 KYD. 

The Carrier's action, moreover, by abolishiag virtually a l l 

of tha jobs at coster and Hayr.e and transferring nearly a l l of its 

caployee*, would reeult in the Carriar being able to clrcuavant 

Article 11, Sacticn i , of the iSiS Kedietion Agreeaent, which 

prohlbita subcontract Ing of vork where furloughed BRC aaployeec are 

foMAd to exist and able to parfor* the work. further exaaplea 

along the .aaa linea were provided by the Organiaatton in ite 

subalealon, including tho Kheel shop, the Crit and Blaet Oven. 

Piston Shop, ae well as aapleyaes who operate Fork Lift aad Fork 

Truck aachincfi at Coster. 

Additionally, there also would be slnatlchs whers certain 

work being parforaad by careen st tftS facility losing eaplayoec ie 

now perforaed by naabers of aaother craft at the facility gaining 

vsrkATS, m situation clearly violative ef the partiaa < Agre«Aent. 

BRC peintod out that tha carrier has not adegoately addreaacd this 

issuo in this coordination. 

2n auaaary, the BIG clsiaaa in its subaission thst the 

folloving nins points have been establiehedi 

"1} Carrier** notiees of the eloaing ef Coater ear Shop 
and fUyne car Shop are inadequate and de not f u l f i l l ths 
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provisions off Article I , Section 4 cf ffiffi; 

25 fThal rrlecord cf subcontracting by the Carriar 
a t t e l ^ t h a t both Coster and Hayne Car shop, are working 
l l t S l oapeoity. further, that other oar ahop locations 
ere working et full capacity; 

J) There hee been no showing by the Carrier ttist the 
llcations reoeiving the transferred work have »»ad their 
capeolty expanded or enhance* tt> aaterially handle the 
Influx of CK)ttPl«'y«r«ls and work; 

15 Acceptance of Carrier*, proposed laplaacnting 
Ac-eeS»t would affectively ebrogat. the BRC collective 
bH^ainlng egresaent by pr^ucing scope rule violations; 

«> »,>.̂ ««i-*neo of the Carrier's proposed Iapleaenting 
iLee«ent would provide tha Vehicle for further 
i S ^ n S i c t i n g of covered work prohibited under the iai5 

(} The Eaployeto).' icpUaentlng Agreej^ents will not 
iapede the proposed tran*»ction to any extant; 

7) The ftsployetels' Ispleaenting AgreeaontB ere a fair 
t L i a l n S i b l i ar̂ angê '.ant as prescribed by 2DC2i; 

s) Iffectuetion of the transaction v i l l not be adversely 
tffecttd by tha taploye[a3.' implementing Agreeaente; 
and, 

S] This section < CCttlttea 1. vastod' with the 
Jlaoonaibility to provide both «n edeguate and fair 
eSJ-«.nt fcr the^ tran.fer of forces which doe. not 
SI5la^6triasntal effect upon the collective bargaining 
agreeaent and [EJaployete).' rights.-

Befor. addressing the substantive aett» et issue, cwrtalr. 

prelininaxy coaa«»t. and holding, ar. raceesary to p«t t b i . dispute 

in ita proper context. 

A review of the 1982 XCC authoritatlen of the ooaaon control 

of the HW, KSR and the K8 eststlishes that the proposed 

coordination Which caused t h i . dispute to a r i . - i s of the typ. 
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Which tho ICC antloipated in i t . 1983 authbriaetion. In other 

verde, i t Is one of those "future transactions" which have es ita 

purpoee tha creation of operetionel efficienciae. 

There are e nuiaber of basic issues raised in t h i . disputa. es 

will be noted, that hive been well-ssttled by nuaexous arbitral 

awards and. therefore, substantively iapact the discretion of the 

Arbitrator. These issues, as well a. the other* raiaed, for the 

siost part are closely intainslnglad and naad to be woigh^ 4 

whole, nonetheless, for purposss'of clarity, I have decided to 

dieouss the najor points of contention a. ehovn by the racord 

developed by the partiee as veil aa their oral argiuaenta at the 

hearing on May 30, iSfiS. 
« 

THT: CARRTF̂ 'ff WOTlCEa OW Apart. . leî n 

The prifAary a.«artion by the crganlaation w.tth respect to tha 

notice, is thst they were not sufficiently preciw. For ex«?le, 

conceming the Carrier's notice of April 3 that eonteaplated the 

closing ef Coster, no reference was aade to the Painters. Kothing 

was said to indicate that .eac of the work idantifiad for tranafer 

vaa assigned to another craft at the gaining faeility, a violation 

of the scope Rule* 

However, l find that the netieaa setiefied the requireaents 

of Section 4, Article l , KYD. The etandarde that auiet be aet i . 

"a full and adequate steteaent of the prepoeed chenge in 

operatioas, including an eetiaate of tha nuaber ef esployees of 

each class affected by the intended ohangas, snd a tui± di.clo.ure 
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Of a l l facts end eircua.tance. bearing on the proposed 

discontinuous of position.- fieg, Q l l l t i f i Z S l l i t f l A r i U a u . ^ 

I L J L ^ (LaRocco) January 3, i f 15. i also note the nature of the 

notices generally contain the data and inforaation that has bean 

ueed m the peat end aeoeptad by tha varieue partiee on the 

property. Including a l l of the ether Onions involved in thia 

coordination. 

att.M'tovi-^l rgpggg 

Thif issue i . ona of the primary points of contention-

Although tha BRC hae raised some raa.onable concerns that aay 

properly be entertained here, ite b««ic position Challenges tha 

carrier 's right to detemine the type of positions that i t creates 

and the aa.igrunart of wcrk to tho.e positions. However, a 

carrier's right to perfom the*, activities has bsen upheld by 

nuaereus erbitral avarda. JUl. A ^ , Ccna^iis^i..^ cr.rp n̂ tf 

Ihtcmtt^^np: Br^ttiarh^Qfl gg ff'^nnrrryrriir April s, 1994 (Karx); 
tigrce;>> k yqgttrn T»Y.. st. ni.. ^r.d r^mt^^^^^^g „f ^^^^^^^^ 
fli^nr,l^Sj\, February 9, 1989 (LaRoooo). 

The BRC also guest ions tha carriar'a stated intent to create 

the nuaber of Jobs at Roanoke, Oeoatur and Xinvood. Rovever, the 

record ehow» that ths Carriar .has ©onnitted Iteelf to do so. i 

note not only the notices of April 3, but aleo tha detailed 

etateaent of Hr- Williea «. Honeyeutt, the Vice President 

fKechenioal Car) for KS. This stateaent provides further auhatanoe 

aa to the plans and intent of the KS vith reapect to the 
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coordination. I t is also apparent —'snd I note eertainly not 

unuaual in ̂ aatters such ae t h i . — that s l l eaployees will not 

perfora precisely the aaa. tasks that they perforaed prior to the 

coordination. I find ne arbitral or other support of what appear, 

to be BRC«. tinder lying preaiae that tha specific tasks >f the craft 

being perfomed by an 4ffipleyee aust continue to be perforaed by 

that employee after a croordiaatlon. I t ie tha body of the eraft*. 

work under the scope or the Agreeaent that is controlling, unless 

the parties have aade other arrangenents that provide etherwise, 

e situation not present in the record hefora «e. For exaaple. 

there is no arbitral support fer the notion * ^ t an eaployee vhosa 

prisary ta.k at the losing facility vas to inspect care, %reuld 

continue to perfora that specific task st the gaining f a c i l i t y . 

Related to this issue ia tha gueetion ef collective Bargaining 

Agreeaent coverage at tha galsMng facility. Apparently, there i s 

ns baaic dlsagraeaent between the parties that BRC work transferrsd 

i s govemed by the gaining fa c i l i t i e s ' BRC scheduled Agraament. 

A nunber of arbitration Awards imder thc Frotestive Conditions havs 

confiraed that vhan vork is transferred froa ene Cerrier aad 

integrated inte the eperetiens of another Cerrier, the lal»vr 

agreeaent of the Carrier receiving the work aust apply* jBflA, f-g>. 

Conrail and Konono-ahela Rv. and Dnitad Tranaaarf.t-tftw Vr,-ie,n fgl. 

October 39, 1992 (LaRoceo), and Brptharheod of t^omfff j ^ ^ ujtjf.n.̂ '-.rw 

and Onion Fae'fig KJt . . January 27, 19S5 (Seidenberg}. 

Hovaver, the Organic Ation has cited exaapleo of %ttrk ol ita 

oraft t-iiA classificstion that v i l l be trensferred which i t asserts 
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is being perforaed et tha gaining facility by aeabera of another 

cr»ft. Given the nature of these prccesdings and the record that 

1 have bsfore ae, I have no basis to hold on these olains advanced 

by tha Organisation. I note, however, that a l l Caraars ŵ n̂if 

positions will ba aboiiaft«d will hava the opportunity to follow 

the work. According* , if scope Rule isauee arise and cannot be 

settled by the pertias following movanent of the work to the three 

facilities identified in this «ntroversy, these disputes should 

be settled by use or tha noraal dispute re.olution process of the 

Parties. 

CircUf!lV<tntion of tha BRC cfl]]^,>|iy> Bar^yainino Aqra,...^^^ 

This issue eesentially goea to the aatter of work of the craft 

that rcaains at tha losing facility. Tbe Organisation n»8 cited 

examples end eituation. vhare vsrk will not be transferred and 

claia. that tni. win then give the Carrier license to utilise 

outaide eontraetora or employees of other crafts to perfora the 

work of BRC repreaent.d eaployees. m this respect, i t 

particularly notes tJiat in the-pest vh.n the Carrier gave notiee, 

pursuant to the parties' .\greea<nt, that i t intended to eaploy 

outside contractors to perfoxa the work of BRC represented 

eaployees, i t justified the request on t.he hasie that the car shops 

were operating "at or near capacity." Theretore, in ordar to 

oomplate the work in a tiaely .tanner, the Cerrier woald remort to 

hiring outside contractors. The Organiiation esserts thst the 

Carrier now i . ueing tha KYD transactions es a means to use 
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nsloy. . . not r«pr..Mt«! by »RC to de I t , varJt. " 

^ . . v „ t . p . « n c « . . . ^ . 

cumct otseivi.. i« „ « i v « ! »y th. partly. 

-«t«^. to d,v.tar. th. „utin, 

th. cax=e., r , . t . „ ... e .„ t„r .nd 

Pu--P«, cr t . . P . o t . « i v . c« ,^ t l c„ . . . . t , P „ v . d . , „ u . r « d 

t.Me e „ . „ , . „ . t . to p „ t . = t t>.. ^ , t « . « „ , , ^ „ . 

» U r o « . . « . o . l „ t i = „ „ 

..Pr=v.U or th i . c o = . t . . i „ to vhich tht. i p p ^ i , 

l=?o..d.. Mo..ov.r, Artlcl , I , motion 2 provid.. „ 

«ii.̂ l'iv;'2i,Vi,̂ iY,' .'Ji*Sk r̂̂ t̂'i°"''V'.'',' »" 
lx>".flt.) ot th. r i l lxo.aTl™i„S; .J*?' i ' '" 

ccu.ot.v.̂ .̂ .iM„f?̂ '/.;'.jtrinwuSij;.?itS2̂  
n.= cerrier'. p«po. .d t ^ I ™ „ t l « , ^ ^ ^ ^ ^ ^ ^ 

tor r « « t i ; m of . . . p . r . t . . « i o r i t y r . . t « , „ ^ ^i^t^r. . i 
thi . vlolctlv. at th. b « i e l B t « t o, »rot.ctiv. 

Conditions end Article 1, Section 2, 
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Accordingly, tha camer ie directed to retain separate 

Palncar seniority rosters at tha reoeiving fac i l i ty to fac i l i ta te 

the iaaediate transaction unless tha yartlaa can agre. te anoth.r 

aocoBctodatlon buforehand. The pa'ftle. are directed to reauae 

negotiations on t h i . issue withir. thirty (30) daya eftei" the 

effective dete of the tranafer of tha Pa:jiter»s work to reach an 

acceptable solutior. In the event agreen t̂nt cannot be reached on 

t h i . particular issue, the parties win provide this Arbitrator 

-^ith thair propoaad aolutien aixty (40) daya after tha affactiva 

date of the transfer. 

The Itolanenting Ajr>»Tf»n f̂l 

Last, with respect to the proposed laplementing Agreawent, the 

c.rganitatlen, in its submission for this Arbitration, for the f i n t 

time presented three proposed Implener.ting Agraanenta —one for 

the Coster-to-Roanoke transaction, one for the Hayne-tc-Roanoke 

trensaction and one for the Hayna-to-Linwood transaction. Theae 

proposals, a. well as carrier's Exhibit 1 to i t s pre-hearing 

Eubnission, nust be viewed in tbe context of ay euthority undar 

Article 1, Secti'«n 4 NYD Contlitions. I t has been consistently held 

that an arbitrated latplementing Agreeaent »ay "not centein 

protective proviaiona in exe.es of the banefits expreaaly deecribed 

in the K.w Vork Dosk Conditions." AtB. e.c.. SoutViwyyi ^lanra^A 

eoraary ftftd th . Wgrfolk and Vestem Railwav Cctaanv and BrotherhoBd 

ef Rai^vav Xirlin*' anO. StaagsMe Clarke, y-.ieht Hur̂ aim-m . fhcprHB. 
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i gttttion ggplffYMg, July 17, 19.4 (LaRocco), and Korfaiî  ffmtrnrrn 

I.C.C. 2d at l0S7-s'fl. 

The Organisation's propoeed Iapleaenting Agraaaent exceeds the 

be.nefits described in tha Kaw York Dock conditions. Therefore, i t 

cannot be imposed by a Keutral sitting under Article i . Section 4. 

Howaver, while th. Carrier wee within ita right, to vithdrsw its 

earliei proposed laplementing Agreeaente when this matter proceeded 

to Arbitretion, given the particular facts an/i elrcuaatancee that 

led to thi. arbitration, there are etrong and obvioue arguments 

vhieh 1 mipport. for i t to reconsider that decision. such a 

recommendation by a Section 4 referee does not break new ground. 

Por example, oe copsQUtffttT^ Corr^rt̂ fion ar^ mr^^nitlnnm 

rpragra and Hclpara. April t, 1994 (Karx), 

>.wxpn 

The Questions at Is«ja are resolved by the findings and 

opinion in the body of thie Award. 

^^^^^^^fe^ff^fca&Xtrator 
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In The Matter Of Arbitration Between: 

Ncrfolk and Western 
Railway Company 

Interstate Railroad 
Company, and 

Southern Raiiway Company 
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Trainmen and Conductors 
Represented by the United 
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Relations, Southern 

E . M. Martin. Regional Director, 
Labor Relations. N £ W 
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Appearing For The Union: Clinton J . Miller, i l l . E s q . . 
United Transporration Union, 
Assistant Ceneiai Counsel, 
Cleveland, Ohio 

Also Present 
or Testifying for 
The Union: 
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Date of Oecision: September 25, 1985. 

294 



ARBITRATION AWARO 

Norfolk and Western Railway Company 

imerstate Railroad Company 

Southern Raiiway Company 

and 

Trainmen and Conductors Represented By 

The United Transportation Union 

OPINION 

I, JURISDICTION 

This dispwte between railroads and their employees is another 

round of an old Tight fought on the same battlefield. Each side 

has had enough victories to encourage it to persist in the contest. 

Neither side seems to want to change either its strategy or tactics, 

and neutrals, like arbitrators and judges, have not seemed to be 

able to make a decision to put the issue to rest . The decision 

here is not likely to do more. 
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i. Issue 

At issue is the right of railroad employees represented by 

their labor orgarijation, the United Transportatton Union (Union) 

in this case, to say to their employer rai iroad(s), the Norfolk 

and Western Railway Company (N t W), Interstate Railroad Company 

(Interstate) and Southern Railroad Company (Southern) (Carrier or 

Car r ie rs ) , after consolidation authorized by the Interstate Commerce 

Commission ( ICC or Commission), with labor protective conditions 

that, if pay, rules, working conditions, e tc . , in an exst ing 

coUective bargaining agreement wouid be changed as a result of 

changes made by the Carr ier authorizeo by the consolidation, 

such pay, rules, working conditions, e tc . , can be changed only 

by further collective bargaining under the provisions of the 

Railway Labor Act ( R L A ) , and not under the arbitration pro­

visions of the labor protective conditions specified by the ICC 

in the event the parties are not able to make an agreement to 

implement the consolidation. 

There is respectable judicial and arbitral authority to support 

the Union's position that the RLA controls. 

There is respectable judicial and arbitral authority to support 

the Carr iers ' position that the art<tration provisions control. 

2. !CC Conditions 

The dispute on this point seems to flow not from at,/ challenge 
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of the right of the ICC to specify labor protective conditions 

upon authorizing a railroad consolidation (or exempting it from 

regulation), but from the kind of such conditrans specified. 

Despite a record of proceedings approaching those in hotly 

contested cases appealed to a U. S . Court of Appeals.-^ it is 

not clear why the ICC persists in specifying labor protective 

conditions that perpetuate the problem. 

a . Section 2 Conditions 

On the one hand, the Commission regularly specifies the 

following condition in labor protective conditions: 

The rates of pay, rules, working conditions 
and ali collective bargaining and other r ights, 
privileges and benefits (inciuding continuation 
of pension rights and benefits) of railroads' 
employees under applicable laws and/or 
existing collective bargaining agreements or 
otherwise shaii be preserved unless changed 
by future collective bargaining agreements 
or appiicabie statutes. 

Including pre-hearing briefs, transcript, post-hearing briefs, 
countless references to court and arbitrators' decisions and 
many other exhibits. 
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Typically, the ICC specifies this condition in Article I, Section 

2 (Section 2) of its protective conditions, like the Mendocino 

Coast conditions applicable h e r e . - ' 

The clear implicatton of this condition is that the essence of 

an existing collective bargaining agreement (pay, rules, working 

conditions, pension rights, e t c . ) , if not the agreement itself, con­

tinues after consolidation ("shall be preserved") unless changed by 

"future collective bargaining agreements". This latter phrase has 

two important implications; zny new agree- nt must be c -fertnt 

from the existing agreement and it has to be bargained for — 

which by dermition means agreement or resort to authorized 

statutory actions to break the deadlock. 

Labor (or emoloyee) protective conditions now authorized in 
t^- Interstate Commerce Act, resulting from railroad merysr, 
consolidation, acquisition (inciuding trackage r ights) , etc. 
("consolidations"), date back, at least, to The Washirgton 
JoD Protection Agreement of 1936. In the present dispute, 
the ICC aoopted the "Mendocino" conditions (Vicndoc.-.: 
Coast Ry . — Lease and Operate - - California Western R. R., 
354 ICC 732 ( 1978). modified, 360 ICC 653. ( 1980). aff 'd." 
Sub nom. Raiiway Executives' Ass 'n . v. United States, 
675 F . 2nd. 1248 (D. C . C i r . 1982), and Norfolk and Western 
Ry. - - Trackage Rights - - Burlington Northern, I n c . , 
354 ICC 60S ( 1978). modified sub nom. Mendocino Coast 
Ry. — Lease and Operate -- California Western R . R . , 360 
ICC 653 ( 1980). aff 'd. sub nom. Railway Labor Executives' 
Ass'n V. United States, 675~rT2nd I2H8 {D. C . C i r . ( 1982)). 
"New York Dock" conditions are also specified by the ICC for 
similar authorized changes. They are virtually the same as 
the Mendocino conditions. There have been — and there 
presently are a number of differently named conditions all 
having the same purpose of specifying protection of raiiroad 
employees adversely affected by consolidations. The kind or 
adequacy of labor protective conditions in the present dispute 
arc not in issue. 
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Thus , Section 2 applicable here in the Mendocino conditions 

provides subsuntial leverage for the Union arguing that certain 

changes desired by the Carr iers under its ICC authorization 

(exemption) cannot be made unless both parties agree to xhe 

changes. ! / 

b. Saction a Conditions 

As the Union draws comfort in this dispute from Section 2, 

the Carr iers emphisize that Article 1, Section 4 (Section «) , of 

the Mendocino conditions controls. 

The parties have agreed on ail provisions except one. The 
27 trainmen on the Interstate Railroad who are being 
consolidated into the N t W and Southern coal rail opera­
tions at coal sources in Southwest Virginia object to working 
under the N t W schedule of agreements (collective 
bargaining agreement or contract) and prefer to continue 
working under their owr con'.ract. In the alternative, 
the Interstate employees a n willing to work under the 
Southern contract. According to the Interstate employees, 
working under the N & W contract would — or probably 
wouid — require a change in home base with associated 
problems of moving families from Andover. Virginia to 
Norton, Virginia, about a 45-minute drive in these 
mounuinous. narrow, coal traffic roads. That this is J 
relatively small railroad has no bearing on the intensuy 
with which eech party has argued its case. T.ie issue 
being the same as in much larger consolidations, each side 
has brought out its heavy legal artillary to argue the case. 
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This section provides in pertinent part that where the 

Carr iers contemplate an authorized transaction which 

will result in a dismissal or displacement 
of employees or rearrangement of forces 

negotiations for the purpose of reaching an implementing agreement 

are required. If, at the end of a 20-day perksd the parties fail 

to agree, negotiations are to terminate and either party to the 

dispute may submit the dispute for adjustment, in accordance with 

designated procedures, inciuding designation of a neutral referee 

whose decision "shall be finai, binding, and conclusive".'!' ' 

The clear implication of this Section 4 condition is that » 

"transaction", such as here contemplated, of at least rearranging 

forces, — was envisaged by the ICC when it granted the Carr iers 

The Carr iers , here, invoked this authority by petition to the 
National Merdiation Board. The Union opposed the petition. 
Such Board appointed this arbitrator to help resolve the 
dispute. At the arbitration hearing, the Union agreed with 
the Carr iers to proceed on the basis of a Tri-Partite Arbitration 
Panel but beid to its position that th's panel had no authority 
to decide the question of applicabiiity of contract. 

The Carr iers contemplate consolidating Interstate employees 
into the N t w Pocahontas Division. Although Intersute 
employees will have certain priority rights to work they performed 
before the consolidation and certain "equity" when the work is 
performed by N t W employees, seniority roste'S will be 
integrated and assignments can vary off the propeny before 
the consolidation. 
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the authority ^exemption] to consolidate and it anticipated inability 

of the parties to negotiate an agreement to implement such trans-

action or changes from past operations-' by prescribing an 

arbitration procedure to resolve the dispute. 

Under the logic of this condition, it is almost inconceivable 

the Commission would not have known that pay, rules, working 

conditions, e t c . , under an existing contract, would not be affected 

by the transaction. T h u s , the Commission intended to give priority 

to its statutory base for authorizing the consolidation with pro­

tective conditions, namely, the Interstate Commerce Act, over 

anything in conflict under the Railway Labor Act. 

c . Section 2 and Section 4 Impasse 
Not Resolved by ICC 

Such long-time apparent, sharp inconsistency existing in its 

labor protective condition between Section 2 and Section 4, it 

would seem the Commission would have cleared up th« matter one 

way or the other. It has not. 

Whether the Commission is skittish about takinr a firm position 

on a question Which involves administration of a statute ( R L A ) , 

Considering, among other things, that the purpose of the 
request to consolidate was to take advantage of tl-e best grades 
of the respective railroads and to otherwise make the operation 
less costly and more efficient. 
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over which it has no responsibility, may only be speculated. It 

may even be th.it the Commission has been inattentive to the 

discrepancy 

The Commission may even have decided to defer to the courts 

the question of the applicability of the RLA, upon consolidation, 

in view of the substantial litigation and conflicting ^ecisions on 

this and related points. 

A summary of the development of labor protective ccnditions 
by arbitrator Zumas - - drawing on analyses by othe>' 
aroitrators ~ is a basis for this speculation, lr. The Matter 
of Arbitration Bet->»een Norfolk anc' Western Railway Company and 
Illinois Terminai Raiiroaa Company"v. Brotherhood of Locomotive 
Engineers and UriteO Transportatior. Union, decided February 1, 
^982. Also, see, cscision by arbitrator Seidenberg in The Vstter 
of Arbitration Between Baltimore and Ohio R . R . CompanyT 
Newburgh an-i South Shore R. iV.Y. Coal and Brotherhood'of 
vlaintenance of Way E.Tiployees and United Steel Workers of 
America, decided August 31, 1983. 

In the Seidenberg award, the arbitrator reports that Section 
2 of the New York Dock Conditions was newly added to the 
varied set of such conditions developed by the Commission since 
the Washington Job Protection Agreement of 1936. The New 
York Dock Conditions were prescribed by the Secretary of 
Labor (not the ICC) for those agreements whereby carriers 
discontinue their mter-city rail passenger service which was 
assumed by AMTRAK. The dissimilarity is apparent between 
such change in railroad operations and the instant case 
involving like operations in the same area and affecting 
only 27 employees. 
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Whatever the reason the Commission has not reconciled Sections 

2 and 4, the question has come around again in this proceeding: 

Does this arbitration panel have jurisdiction to consider the content 

of an implementing agreement where an existing contract would be 

changed and, if so, what shall be the contents of that implementing 

agreement? 

3. Arguments 

The Carr iers are the moving party. They argue that: 

(a) It would be inappropriate for the arbitrjt ion 
panel to decide the jurisdictional question 
because Section 4 provides required authority 
to fashion an implementing agreement without 
need to regard the "extrinsic" question on 
jurisdiction, leaving the disappointed party to 
take appropriate appeal to court. 

(b) In the event the arbitration panel considers 
the jurisdiction question posed by the U T U , 
the Union's argument is defective because a 
tentative implementing agreement was reached 
by the parties on April 17, 1985, in bargaining 
under applicable Mendocino conditions, not 
under the RLA. which is not required. Also, 
the Carr iers argue that a recent decision by 
the Court of Appeals for the District of 
Columbia Circuit , on which the Union heavily 
relies, actually supports the Carr iers' position 
because, implicit in tne remand of the case to ^ 
the ICC to make certain findings of "necessity"', 
was the conclusion vnat the Commission had the 
authority to decide as it had, but that it had 
not satisfied certain preconditions. The 
Carr iers urge reliance on an eariier decision 
in the Eighth Circuit Court of Appeals which 
is said to be more on point on the jurisdiction 
question. 
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(c) The Carr iers were not precluded from going 
forward with preferred changes under Section 
4 of Mendocino because of the Commiss" -^'s 
finding on April 3, 1985 in the underly j 
case in this proceeding that "(nJo evidence 
has been presented to demonstrate that 
involved railroads intend to abrogate the 
contractual or statutory rights of employees". 
According to the Carr iers , all this finding 
suggests is that allegations of a conflict 
between employees' RLA rights and a carriers' 
plans to effectuate an ICC authorized trans­
action are not to be resolved in an administrative 
proceeding in which the ICC passes upon the 
applicability or inappllcabili*" of a blanket 
Section 10505 exemption. 

The Union argues that: 

(a) Section ; of Mendocino precludes this 
arbitration panel deciding that Interstate 
railroad employees must operate under the 
N t w contract, relying in this conclusion 
on a series of supporting awards ty 
arbitrators and that contrary awards by 
arbitrators have been eviscerated by the 
recent decision of the Court of Appeals for 
the District of Columbia Circuit . 

(b) In any event, the ICC notice of April 3, 1985, 
concerning the absence of Carrier information 
on iniention to abrogate contractual or 
sututory rights of employees shows that the 
Commissicn did not intend that there be an 
exemption from the requirements of the 
Raiiway Labor Act with respect to changes 
of pay, rules and working conditions. 
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4. Arbitration and Court Decisions 

Arbitrators' decisions have not been dispositrve of the Section 

2. Section 4 impasse. 

Decisions by experienced and respectable arbitrators Zumas 

and Seidenberg. supra, do not settie the inatter. Each arbitrator 

decided against jurisdiction based on Section 2 but proceeded to 

require changes sucn as merging seniority rosters as part of an 

implementing agreement. Seniority rights being arguably the 

most important contract right for an employee, it is difficult to 

see a basis for deciding a Section 4 question in view of the 

arbitrator's decision on Section 2. 

A iTMjre recent decision by arbitrator (judge) Brown on which 

the Carr iers rely also cannot be accepted as new reasoning on the 

Section 2, Section 4 controversy. That arbitrator accepted jur is­

diction on the strength of Section 4, adopting the argument that 

the ICC had plenary and exclusive authority in the field. In The 

Matter of Arbitration Between Union Pacific Railroad Company and 

United Transportation Union, decided January 1985. The difficulty 

with that dec.sion is that, subsequently, the Court of Appeals for 

the District of Columbia Circuit , with respect to rhe same underlying 

The parties cited a number of arbitration awards on point. 
The majority of awards cited favor the Union's positk>n — 
but not overwhelmingly. The arbitration decision:^ reported 
are typical of the findings. 
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consolidation, decided, in a split panel, that the Commission had 

completely failed to justify the necessity for waiving the Railway 

Latxir Act respecting crew selection, foilowing certain trackage 

rights granted to other railroads affected by such consolidation, and the 

court remanded the dispute to the Commission to consider whether it 

was n»»cessary to waive the RLA to effectuate the transactions 

at issue in that consolidation. Brotherhood of Locomotive Engineers 

V- I C C . 761 F.2d 714 (D. C . Ci r . 1985), modified — F.2d — 

(July 12, 1985). . eferred to herwinafter as " B L E " . - ' 

The Carr iers he - * urge adopting the decisicn of the Court of 
Appeals in the case of Brotherhood o*" Locomotive Engineers v. 
Chicagc and North Western Railway Company, 314 F.2d 424 
(8th C i r . ) Cert , oemed 375 US 819 ( 1963). In that case, 
the action was by the railroad against the union for a judgment 
Declaring rights of the parties with respect to procedures to 
be followed in adjusting seniority rights o* employees affected 
by consolidation of railroad yards. The Court of Appeals 
affirmed the District Court (202 F.Supp. 277) that statutory 
authority conferred upon the Interstate Commerce Commission 
to approve and facilitate merger of carriers inciudes power 
to authorize changes in working conditions necessary to 
effectuate such mergers and the Commission acted within its 
jurisdiction in providing for adjustment uf labor disputes 
arising out'of the approved merger. The Court of Appeals 
noted that, under the Railway Labor Act in a major dispute, 
employees cannot be compelled to accept or arbitrate as 
to new working rules or conditions. 45 U . S . C . A . S151 et 
s e q • , but that, as a result of the authorized merger in 
that case, the railroads and unions were relieved from require­
ments of the RLA by the Commission's authority under the 
interstate Commerce Act concerning merger of carr iers . 
Interstate Commerce Act 55 (2) (b) , (c ) (4 ) . 
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As modified, the Court vacated the Commission's 1983 

orders and remanded the case to the Commission. Supporting 

such decision, the Court said: 

The Commission is not empowered to rely 
mechanically on its approval of the und*'--
lying transaction as justification for the 
denial of a statutory right. On remand, 
to exercise its exemption authority, the 
Commission must explain why termination 
of the a; erted right to participate in crew 
selection is necessary to effectuate the pro-
competitive purpose of the grant of trackage 
rights or some other purpose sufficiently 
reiated to the transaction. Until such a 
finding of necessity is made, the provisions 
of the Railway Labor Act and the Interstate 
Commerce Act remain in force. 

5. Arbitration Panel Has Jurisdictien 
To C!>raer imptementing Agreement 

Whatever arguments remain on the merits of the split decision 

in the BLE case, it can no longer be argued sensibly that, simp'y 

because the ICC has authority to impose prctective conditions in 

raiiroad consolidations. RLA rights may be disregarded. But 

that is not to argue that the BLE decision puts the RLV back in 

the stream of things in consolidations of the kind in issue. The 

majority of the BLE court — with a very strong dissent — remanded 

the case to the ICC to nake findings it had not previously made 

with respect to RLA rights. The rrajority decision, therefore — 

as well as the minority decision — may be taken for the conclusion 
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that the ICC can take all necessary action to authorize a 

consolidation, including labor protective conditions and procedures 

to resolve disputes on implementing agreements, including arbi­

tration without deference to RLA collective bargaining rights. The 

only imperative is that the ICC make required findings, not that 

it is not authorized to make them. 

As it can be accepted that the ICC has authority, i .e . , 

jurisdiction, to effectively make ^ package deal on consolidations, 

labor protective conditions and procedures to resolve disputes on 

implementing agreements — based on both the Eighth Circuit 

and D. C . Circuit opinions — there is no logical reason not to 

accept that an arbitration pan<;i, authorized under the ICC 

consolidation action, wo-jld not have jurisdiction to order changes 

to meet the purposes and cbiectives of the consolidation. 

On such reasoning, this panel has jurisdiction to take Section 

U action in this case. 

Such conclusion does not close the door in favor of the 

Carr iers . 

The Union'argues, with some persuasion, that, by not 

presenting their RLA arguments to the Commission, the Carr iers 

did not argue their case at the time and place to have accomplished 

their objectives. 

It is most troublesome that, at the time the Railway Labor 

Executives' Association ( R L E A ) , on behalf of employees in this 
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dispute, argued RLA rights to the I C C . the Commission not only 

commented that "[n]o evidence has b«en presented to demonstrate 

that the involved railroads intend to abrogate the contractual or 

statutory rights of employee" ( ICC Notice. Finance Docket No. 

30582 (Sub No. 1). April 3, 1985). but added in the same notice 

that, although exemptions under 49 U . S . C . 10505, do not operate to 

relieve carriers of appiicabie laws and agreements relative to 

'abor reiations 

This proceeding is not the appropriate 
forum to resolve the issue of whether 
applicable laws and labor agreements 
require the railroads to obtain the consent 
of employees before making employment 
changes under either the exempted 
contract to operate or the trackage r ights. 

If the Commission meant that '.he appropriate forum was an 

arbitration panel, as here, the Commission was ducking its clear 

responsibility to complete the package to satisfy its statutory 

responsibilities. 

If the Commission meant that the appropriate forum was the 

courts, it was ducking the same responsibilities. 

If the Commission meant to leave the parties to their RI_A 

rights, it was ducking the same responsibilities. 

Actually, it seems that the Commission was just ducking. 

There is no need or reason for this arbitration panel to duck. 
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The ICC had jurisdiction to complete the action; thus, the 

panel has jurisdiction to complete the action. 

An implementing agreeoient wiil be ordered. 

11. IMPLEMENTING AGREJiMENT 

No resporsibie court would ultimately refuse to order an 

implementing agreement under the disputes settling provisions of 

Section 4. Only the 27 trainmen off the Interstate Raiiroad who 

did not ratify the tentative agreement of April 17, 1985, are 

holding out on working under the N t W contract. All the other 

unions in this c i s e have accepted the same or similar agreement, 

including organizatfons representing firemen, engineers, clerks 

and maintenance of way employees. 

Labor protective conditions are in place. 

There is no legal, public policy, or common sense reason not 

to decide at this level of proceedings what will eventually be 

decided, i . e . , an impletnenting agreement to accomplish the purposes 

of an authorized consolidation. 

The proposed joint operation of the Interstate Raiiroad 

properties, which are located in the coai fields of Southwestern 
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Virginia, following a consolidation in 1982 of N t W, Southern 

and their respective subsidiaries, inciuding Interstate, under the 

control of Nnrfolk Southern Corporation, is intended to take 

advanuge of better grades and operating rtHjtes for tn f r ic moving 

from . '^rsUte origins to points on the N S W and Sot thern 

and to .nieve certain economies and efficiencies in interstate 

operations. 

Among changes proposed by th« Carriers to realize the ad ­

vantages of such joint operation are consolidating the seniority 

rosters of Interstate train and engine service employees with 

those of N t W Pocahonus Division train and engine service 

employees. At present. Interstate crews do not work on N 6 W 

lines or vice versa. Upon consolidation. Interstate crews will 

operate off the Interstate territory. They wouid work shifters in 

the area that can work both Interstate and N t W mines. 

According to T . E . Gurley, General Manager, Eastern Region, 

N t w Raiiroad, wno testified at the arbitration hearing, in future 

operations, it is not contemplated that Interstate crews will be 

operated separately from the crews of the N t W. Rather, it is 

contemplated that the crews will be combined on shifters in the 

Norton and Andover, Virginia area, basec* on their seniority 

on hoth N t w anu interstate. If the Intei state trainmen did 

not operate under the N 6 W contract but. r,,\her, operated under 

their present Interstate contract, important contract problems 

would deveiop, including observance of the Hcurs of Service 

law; different reporting locations for crews operating the same 
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territory; differences of total hours worked each week (referred 

to as "gouging"); differences on opportunities to bid for and 

displace a junior employee on a job preferred by a senior employee; 

and different operation of extra boards. If. however, the N t W 

contract were appiicabie (for the 27 Intersute trainmen and thc 

existing 816 N & W trainmen), employees, inciuding present 

Intersute employees, would be abie to draw assignments through­

out the territory (which is considerably larger than the territory 

presently operated by Intersute emptoyees). Differences between 

the N t W and Interstate contracts, such as deadheading, filling 

vacancies, meal times, selection of vacatton times and arbitraries, 

which would create friction as between N t W and Interstate 

crews working the same territory if the employees worked under 

different contracts, wouid be eliminated. Also. Interstate 

employees would enjoy the higher basic rate of pay presently 

appiicabie in the N t W contract. 

According to A . Smith. General Chairman for the trainmen 

and conductors on both the Intersute and Southern railroads, 

the Union offered to work under the Southern agreement, which 

would accomplish exactly what the Carr iers intend under the 

proposed implementing agreement, inciuding the N t W contract. 

According to this official, there would not be, for instance, a 

provision for gouging or a provision that a senior brakeman could 

displace a junfor brakeman. There would be a deadhead rule 

and extra boards would not be different. And there would be 

no difference in meal allowances or in bidding for vacant positions. 

Moreover, the lnters::<te employees would get a raise under either 

the Southern or N t W agreement. 
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Further, to the question asked by counsel for the Union: 

"With the Southern Agreement being applicable, could the employees 

of the Interstate be required to report to Norton?" The answer 

was: "Yes , s i r . " (Transcript. pag»i 100). 

On close questioning why the trainmen on the Interstate 

resisted accepting the tenutive implementing agreement reached 

by the parties on April 17, 1985. the Union representative testified 

that the Intersute employees had worked previously with the 

Southern agreement and were more comfortable with it, but that 

their major concern was the possibility of having to move from 

their home area in Andover, Virginia to another point on the 

consolidated operation, with all of the adverse implications for 

families involved in such move. 

In negotiations leading to the tentative implementing agreement, 

upon the insistence of Union negot'«..crs, a seniority provision was 

agreed to in order to keep a fair balance between bidding rights 

of the relatively small number of trainmen off the Interstate as 

compared to those rights of about 816 trainmen off the N t W, 

If, as the Union now accepts. Interstate trainmen might be 

required to tno f̂t their home base under the Southern contract 

(which is acceptable to the union), and there is no substantial 

reason not to accept the N t W contract on the other differences 

between the two contracts, there is nc reasonable basis to reject 

the tenutive implementing agreement of April 17, 1985. Recognizing, 

again, that labor protective conditions are in place and that. 
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on its face, provisions in the N&W contract may actually be 
favorable to the Interstate employees, the tentative implementing 
agreement of April 17. 1985 is fair, equitable and reasonable and 
will effectuate the purposes and objectives of the transactran 
exempted by the Interstate Commerce Commission when it authorized 
thc consolidation underlying the proposed joint operatton of inter­
sute properties. 

AWARD 

1. This arbitration panel has jurisdiction to con­
sider an implementing agreement under Article I, 
Section 4 of the Mendocino Coast labor protective 
conditk>ns. 

2. The Carriers are authorized to put into effect 
the tenutive implementing agreement of the 
parties, dated April 17, 19BS. 

Neutral Kcferee A , 
Dated: ^^if/Zym Dated: ^ / ^ ^ f T 

Carrier Member Employee Member 

Oeted: < ^ ^ 4 i a 6 * _ £ 2 u i £ £ r O J M ^ . 10̂  / f R T 
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Dissent of Employee Member to Award f:r\tnca Docî ct 30582 (Sub. No. 1) 

I cannot agre* with the Award in this matter not only because It is 

contrary to the great weight of arbitral precedent and legal authority in 

my view, but also because of its cavalier treataent of the facts. 

It assumes the April 17, 1985 document was a "tentative implementing agreement" 

throughout its analysis when the record shows the matter of contract 

applicability was never settled. The Union parties aerely agreed to submit 

the document to the membership as the carriers' last offer. Although the 

Award notes in footnote at page 5 that t^e parties agreed to all provisions 

of an implementing agreement "except one" (contract applicability), it 

treats the April 17, 1985 document in toto as an agreement In the remainder 

of its analysis. 

More importantly, the Award purports to resolve collective bargaimng 

issues that the carrier witness frankly admitted wer not raised between 

the parties concerning the differences In the contracts at issue. Nothing 

could more clearly indicate this Board's usurpation of authority delegated 

by the Congress to the parties under the Railway Labor Act. 

Finally, the Award's language itself Indicates the the Board has acted 

far beyond the scope of Its jurisdiction. The Board notes at page 7 that 

the ICC has not resolved over the years what the Board perceives as the 

inconjisvjncy between Article I. Section 2 and Article I Section 4. 

Moreover, it Is beyond cavil thst unless the ICC justifies In its order 

that the Railway Labor Act be negated in a specific transaction, the 

requirements of that act regarding changes in contracts stand. This was 

noted by the Board In Us cit,»tion to BLE v. ICC. 761 F.2d 71* (D.C. Cir. 

1985) at pages 12 and 12. The Bo.«rd then blithely ignored the ICC's 
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specific order concerning Railway Labor Act rights cited at page IS, and 

after finding the ICC "ducked" the issue, decided it nonetheless had 

authority to change the contract on the property. This Board has no more 

authority than the ICC; and where the ICC has "ducked" this issue 

specifically, this Board may not resurrect It without acting outside the 

scope of its jurisdiction. BJjE v. ICC, supra. 

. UJ 
L. W. Swert. Vice President 

United Transportation Union 

Emplcyee Member 
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:. INTROO'JCTION 

On Marc.*". 19, 1982, t.^e I.-.terstate Conferee Ccr-T.issicr. [ZZC] 

apprcved t.'-.e Norfclk Sout.'iern Csrporation' s appl-carior. 

acq"-ire the Norfolk and Western Railway Cor.pary (.W) , t.^e 

Southern Railway Cotnpany (SR) and their affiliated and/cr 

sursitfiar*/ railroad enterprises. Norfclk Seut^er- Ccr-crst::--

Contrcl-^orfoik and "esterr Railwav. Co. and Southern Pail-av, 

T.D. :ic. 29430 :Sut!-Mo. 1), 366 I.C.C. 173 (19821. Z'r.a S?. di = 

and does ewn all Central of Georgia Railroad Conpany ('CC) stcr.:. 

To cc-pers3te and pro'.;ect enployees affected by tha -erger, t.-.e 

ICC ispased t.he enployee r.er^er protection conditions set ::r":.-. 

i.-s .'lew ̂ cr**: Dec.': r^ailvav-Cortroi-rrookl'^n Taster- '. . • • r . z . 

" e r - i - a l . 360 I.C.C. 50, 34-90 (1979); iffir-.tec, 

•Railway v. -«!tg:i States. 509 7.2d 83 (2nd Cir. 1579) ("Nev /or.: 

Dock Conditions") or. tha Norfolk Southern Corporation (NSi , t.'.e 

NW 2.-.d the S? pursuant to the lelevant enabling statute. .;9 

•:.Z.Z. 5 5 11343, 11347 ; 366 I.C.C. 173, 229-231 (1982). " 

•.-.hcu:;h Ssction 4 of the New York Dock Conditions 

ccntesplate.'; ».ijudication 'sy a single arbitrator, the parties 

icrssd to sistajlish tripartite Arbitration Coraittae to 

ieci=4 •-•.IS disputa.- The Arbitrition Cciuaittee was foraed under 

Section 4 -ithcut prejudice to the Organizaf.on's position that 

this Conrittae lacks jurisdiction over this case. 

- n : sections pertinent to this case appear in Article I of the 
New York Dock Conditions. Thus, the Coaaittee will, only cite the 
particular section nuiOer. 
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