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Before mraing to die substance of the Port .Authority 's concems. Applicants note that
the Port Authority failed to support its request for divestimre of the Comail NTSAA assets
wiUi an operati'-ig plan, ttaffic study or pro forma sutements which are necessary for the
Board to understand the impact of fhe proposed condition, if the Boa^i ch^se to impose it.*
The Port .Authority also failed to submit any information concenung the impact of thii
requested condition on safety, commuter rail senice. or the enviro>iment. This prevents the
Board from fulfilling its responsibilities under the National Environmental Policy .Act
(NEFH),'

The Port Auihority al.o failed to relate its comments and the verified sutements

in support of its comm^-nts to th. condition requested. Neither of the two verified statements

^ The Board has strongly disapproved imposing conditions as extreme as divestimre
ouisiue the responsive application context. In UP/SP. for e.xample, several parties advocated
divestimre of the so-calied "SP East" rail lines and facili'ie,^ but did so m the form of
comments, not responsive applications. The Board found rhat each of these commentors
failed to provide the im'ormation necessary for the Beard to make a reasonable determination
on the effect of each of their respective proposals. See, UP/SP, Decision .No, 44, p. 157
and p, 157, n,197 ("The proposal , , . to mm SP lincj into public highways is vague,
unprecedented, and unpredicuble, and thus we c?-.jiot judge its impacts.").
* In Decision No. 47. the Board rejected NJT's initial enviionmenul submission and
request for clarification and stated that "[i]f NJT doc not provide adequate environmenul
imormation, it wi'l be impossible for [the Board] i . complete the appropriate underlying
environmenul review of NJT';. requested condition." Decision No. 47, slip op. at 2.
Because the Pon .Authority did not label its submission as a responsive application, the Eoard
'vas not forewamed that the Port Authority planned to submit an even more radical condition
than NJT, with absolutely no en^ ironmenul analysis.
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in support of It even remotely suggests uivesiimre."' Utteriy witiiout suppon, tiie Port
Authority's requested divestimre should be denied.
A H.vestimre proposal lUce that proposed by tiie Pon Autiionty should not be made
lightly. "Divestimre ,n die rail industry, with its network economies, is a requirement to be
unposed only under extreme conditions, when no other less intra^ive remedy would suffice."
UP/SP, Decision No. 44, p. 157, If it is made, the party oronosing diat remedy should not
orJy present sufficient evidence of die need for such an extreme remedy, but also fhe
potential consequences. The Board and the ICC before it repeatedly have stated that die"
"are disinclined to impose coh^itions diat would broadly restracmre die compelitive balance
among l,-^ilroads with unpredictable effects,"" id, at 144 (citing SFSP, 2 I,C,C,2d at 827,
3 I,C,C,2d at 928; and UP^MK". 4 I,C C,2d at 437)

'° Lillian Borrone. Director of Port Con merce, "reserves ^udgment' on die Applicants'
Transaction, Bonone VS at 17-18, and Lhe Pon Authority's consulunt, T.homas S.^hmitz,
merely asks tiiat the Board require the .Applicants lo provide a complete treatment of die'
planned operations and investments widiin the NJSAA and ensure diat die planned operations
will not impede die growth of commerce in the area, Schmitz VS at 12-13, sometiiing die
Applicants have already done. Both Banone and Schmitz submitted dirir verified sta'iements
before CSX and NS submined more deuiled operaiing plans for die NJSA.A in CSX/NS-119,
Neidier submitted follow-up verified sutements in die Pon Authority s subsequent comments
on tiiose more detailed operaung plans, Mohan R \ S a' 34,
" The Board is not without evidence 'c;'-..ding die negative effects of die proposal to
create a tenninal company to own and operaie die NJSA.A assets. .Mr. Mohan forcefully
argues tiiat die SA.A t.-ganization is far superior to having a terminal company owmng and
operating die Corirail NJSAA assets regarcless of die stracmre andfinancialcapacity of dial
terminal company. Customers in the NJSA.\ would likel} suffer increased rates, and die
tenniiial company would have different incer.;iv;\s for dev .;lopment and investtnent dian will
NS and CSX, Mohan P.VS at 39-40.
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The substantive issues raised by the Port Authority concera the potential loss of
"geographic" competition between ports, die asserted lack of incentive to make intermodal
capacity infrastracmre investments, capacity constraints, anu 5*»rvice by two caniers rather
than one. These concems are unfounded. The issue of capacity consttaints is discussed by
NS witness Mohan. Mohan RVS at 34-39,
a.

Geographic Competition

Thi Pon Authority argues that die Port of New York/New lercsy will suffer from a
loss of "geographic" compe*Uion vis-a-vis the Ports of Norfolk and Baltimore.
Mr. Finkbiner explains that the Pon Audiori'y's allegation that it will lose "geographic"
compeution is based on two enoneous assumptioni;; 1) that the relevant market consists of
only the Ports of Norfolk, Baltimore and Nevv York/New Jersey; and 2) that rail camiers
have the power to determine the relative competitive position of the ports they serve. The
Port Authority has failed to consider the Canadian pons of Halifax and Montreal in the
relevant market. These pons cunently have a subsumial market share of the discretionarycontainer traffic to the Midwest, and have experienced strong growdi rates over the past
several years. Fmkbiner RVS at 4-5, Further, it is highly umikely that NS or CSX has the
power to force major steamship companies to divert ttaffic to other ports — i ' is in the
steamship companies' interest to coricenirate thek loadings to large magnet ports such as the
Port of New- York/New Jersey whce both overland rail traffic and traffic fo be delivered in
the local area can be maximized in large vessel lots. Mohan RVS at 37-38; Finkbiner RVS
at 4-5; Rutski RVS at 26-27.
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b.

Infrastracmre Improvements

The Port Authorit; also expresses concera that, as a result of the feared loss i.i
geographic competition between ports, NS and CSX will not make the necessary intermodal
capacity infrastn'crait investments to handle the growth the Port of Nevv York'New Jersey
anticipates, .As expiainel by Mr. Mohan and Mr. Finkbiner, neither NS nor CSX can afford
to ignore the .NJSAA intennodal market or to anempt to divert iraffic from New YorL'New
Jersey to anodier port, especially given dial a major purpose of diis Transaction IG to gain
access to the Pon of New York, .Any anempt to do so bv one would result in die loss of
that traffic to die cdier.
C.

Two Carrier Senice

Contrary to most other commentors. the Pon Auui^'ritv "s comments express concerns
about receiving fA'o-canier service in place of the one-ca.Tier serv ice it now has. As bodi
.Vlr, Finkbiner and Mr, R niki note in tiieir respective rebuttal venfied statements, not only is
this both counter-intuitive from a business standpoint, it li contrary- to the Pon Authority's
OA'., utements. See Finkbmer RVS at 39-41 and Rutski RVS at 25-26, In a letter to
Comiii dated Febraary- 3, 1997, the Chairman of the Pon .Authonty observes dial since die
creation oi Comail in 1976,
[Ajn abiding Port Autiiority goal has been to secure effective and fully
competitive Class I rail freight service for the bistate region to majc interior
markets. , , Ensuring competitive rail freight senice in die .New Vork and
New- Jersey region w-ill open access to markets to the benefit of producers,
distributors, and consumers. On the othe: hand, tfiis region's lack of
competitive rail freight access would be detrknental to anaining desired
economic and market share growth,
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Vol. 3.
Just as imporunt. however, is the fact diat the Port Authority failed to consider the
findings of ils own consulunts that concluded dial present rail service to the Port of New
York/New Jersey lagged behind all Nonh American pons, but that after the Transaction rail
service to the Port of New York/New Jers-y would be tied for first with the Port of
Norfolk.'- Smiply put, the Booz-Allen & Hamilton rc^.ort found diat:
•

"Rail service should markedly improve from Cou lil's rurtent service level"
as a result of the Transaction. Id^

•

The Transaction "will result in a substantial reduction in tbe curtent cost
stracmre for rail service to New York/New Jersey. . . . " Id. at p. VI-14.

•

"Cost reduction estimates show that New York/New Jersey will benefit the
greatest among North Adantic ports." Id. at p. VI-16.

•

"More than one railroad needs to serve the terminals which provide the
ultimate ;;enice lo the customer, in order for trae competitive access to exist.
Comaii now controls virtually all access to the area." Lf at p. V:-20.

See also, Finkbiner RVS at 2-3.
8.

Southera Tier West Regional P&D Board

Soutbem Tier West Regional Planning and Development Board ("STW") filed
Comments and Responsive Application" seeking the enforcement and extension of the
Southem Tier Agreement entered into beiween the New York Sute Department of
Transporution ("NYSDOT") and Comail and die repayment of funds STW clauns Conrail
- Booz-Aiien, p. Vl-U.
" In accordance widi Decision No. 55, STW-2 will be treated as comments and requests
for conditions.
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now owes NYSDOT, The Southem Tier Agreement is between NYSDOT and Comail and
is more appropriately addressed by those parties outside this proceeding, STW is neidier an
agent nor a representative of NYSDOT" and should not be pemutted to force an agreement
on NYSDOT or on Comail, panicularly when the concems are not related to the
Transaction, STW's concems instead relate to the long history- of declirung rail traffic on the
Southem Tier Extension, The Board shor'd not impose conditions to address pre-existing
circumstances not associated with the Transaciion,
STW first asks the Board to require NS to describe fully its plans for the Southem
Tier Extension, .NS has submitted a detailed operating plan and has had discussions of
anticipated line and facility improvements, STW fails to explain why this is not sufficient or
how NS should m.ore fully describe its plans.
Next, STW elaims that Comail owes NYSLOT 52,136 million becau.se it failed to
redeploy an invesmient made by New York State under die TCS-Wellsville ngreement dated
December 6, 1979,'^ However, NYSDOT and Comail agreed in die Comail Soutiiem Tier
Agreement December 1990 Amendment dated December 13. 1990, dial die investtnent no

STW Response, filed December 1, 1997, to Interrogatory No, 9 of CSX and Nori'olk
Southem's First Set of Intenogatories and Requests for Production of Documents to Southem
Tier West Regional Plamung and Development Board (reproduced in Vol. 3).
The $2,136 million represents the depreciated value, as of December 1990, of an
original $2,5 million invesiment, STW offers no evidence regarding the current depreciated
value of the original $2.5 million invesunent.
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longer served its original purpose and that Comail should sub.nit a plan to the sute to
redeploy the materials piovided by NYSDOT elsewhere widiin die sute.'*
STW asks die Board eidier to require Comail to pay the $2,136 million allegedly'"'
owed to NYSDOT or require NS to enter into an extension of the Southera Tier Agreement
to provide for the fumre use, application or investment of those funds on the Southem Tier
Exteiisio-t As for die collection of die S2.136 million, this is an issue between ConraU and
the NYSDOT which is clearly not related to the Transacticn. To die extent provided for ui
the Transaction Agreement (Vol SB of the Application). NS will assume die obligations of
Conrail witii respect tc the TCS-Wellsville Arr^ement and die December 1990 Amendmem.
However. NS resenes the ngiit to challenge ti..^ amount allegedly owed NYSDOT by
Comail. STW's altemative requested condition, that the STB require NS to enter into an
extension of :..e Soudiera Tier .Agreement, is equally without merit. STW has not rticulated
a reason related to die Transaction why NS should be required to have an agreement
regarding the fumre use, application or investment of those mnds on the Soutiiem Tier
Extension.
STW-2 at 3; and STW Response, filed December 1, 1997, to Intertogatory
1 or
CS.X and .Norfolk Southem's First Set of Intenogatories and Requests for Production of
Documents to Soudiem Tier West Regional Planmng and Development Board (reproduced m
Vol, 3),
'" STW's understanding of die ficts is wrong. STW asserts diat Comai! failed to submit
a proposal to redeploy the $2.5 -nillion investment granted by NYSDOT. STW-2 at 3^. In
fact, such a propoi.al was submined by Conrail and considered but rejected by NfSDOT.
R, Paul Carey RVS at 15-lc, Thus, die terms of die December 1990 amendment have been
satisfieJ. aiid'dieie is no piovsion in die TCS-Wellsville Agreement v'hich obligates CoiuaU
to rep;\y any monies lo the Suie at this tune.
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STW further asks die Board to require NS to repair washouts at Alfred, Scio, and
Belmont, NY and otherwise restore the Southem Tier Extension. If these washouts exist,
they cannot be the result of the Transaction. Of course, if Comail is required to n:.ake
repairs on this line, then NS will honor the obligation to the extent it exists after the closing
date. A determination on whether any such obligation exists is properly made in a
proceeding directed to such an issue, not a control proceeding such as this. It would be
inappropriate for the Board to condition its a^iproval on the resolution of circumstances that
predated this proceeding.
Finally STW wants to extend certain sections of the Soutiiem Tier Agreement, those
being the service and maintenance commitments, for 5 years from the June 1, 1998
expiration date, STW does not explain why certain obligations of the railroad should be
extended while those of the .NYSDOT should not. Again, since tiiis condiiion is not related
to the Transaction, and is not designed to remedy a competitive harm resulting from the
Transaciion. if should be demed.
9.

Toledo Metropolitan Area Council of Governments/
Toledo-Lucas Countv Port Authoritv

The Toledo Metropolitan Area Council of Governments (TMAC). a -/olunury
association of local governments, submined: (1) a Request for Condiiions (TMAC-1)
pertaining largely to access to Toledo and the Toledo Docks; (2) Protesunt's Sutements and
Argument (T,^lAC-2) pertaining to die related abandonment by NW of die Toledo Pivot
Bridge (Docket No. .AB-290 (Sub-No, 197X), as set forth in Vciume 5 of die Applicauon,
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CSX/NS-22, at p, 84); and (3) a Request for Public Use Conduion (TMAC-3) peruimng to
the related Petition for Exemption by NW for abandonment of the Toledo to Maumee branch
line (Docket No. AB-290 (Sub-No. 196X), as set forth in Volume 5 of die Application,
CSX/NS-22, at p. 64). In addition, die Toledo-Lucas County Port Autiiority- submined a
Request for Conditions'* and an opposition to NW's proposed abandonment of the Toledo
Pivot Bridge (TLCPA-4).
a.

Abandonment of the Toledo Pivot Bridge.

TMAC and TLCP.A oppose this abandonment, claiming that it will limit
competuive access to a "large industrial are:- and limit direct rail access for inter-hange
with CN. TMAC-2 at 3, 5, However. TMACs objections in TMAC-2 and TLCPA's
objections in TLCPA-4 to die abandonment by NW of the Toledo Pivot Bridge (Docket No,
AB-2»30 (Sub-No, :97X) are not veil uken. and should be rejected.
First, NW's exemption petition meets die showing required under 49 C,F,R, §
1152.50. TMAC and TLCPA have not even attempted to argue tiiat the Notice of
Exemption contains any false or misleading imormation, or dial the exemption should be
stayed on historic or environmenul grounds. See 49 CF.R. § 1152.50. Indeed, TMAC in
effect admits that the required showing has been made. See TMAC-2 at 7 ("die exemption
on diis abandoi;ment may seem at first blush to meet SfB Guidelines for abandonment (no
local ttaffic. anodier bridge available for overhead traffic)"), TLCP.A asserts dial NW "has

TMAC's Request for Conditions (TMAC-1) and TLCPA's Request for Conditions are
addressed in Section IV.
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It

nowhere esublished that the proposed rerouting would be leither unduly circuitous or [sic]
inefficient." TLCPA-4 at 14, As stated alove. however. NW has made the showing
requi,'-cd by the Board's regulation. To the extent lhat TLCPA opposes the abandonment, it
is TLCPA's burden to produce evidence supporting its arguments, which it has not done.
Additionally, if TMAC and TLCPA view the bridge as an essenual transportauon facility,
they have the oppormnity through the normal abandonment process to acquire the bridge,
along with the accompanying maintenance liability.
Moreover, T.MAC's and TLCPA's clauns are simply wrong, TMAC's own evidence
shows the redundancy of the Toledo Pivot Bridge: as TM.AC's map shows, the bridge is only
one of three rail bridges spanmng tht Maumee River at Toledo Additionally, the new
coimection to be built at Oak Harbor will reroute all cunent traffic off'the bridg
In addition. TMAC's and TLCPA's concems regarding competition are unfounded.
While the current Conrail bridge (to be operated by NS post-Transaction) will see a modest
increase in iraffic, it will not by any stretch of die imagination be fhe "busiest rail segment in
the United States" as TMAC clauns. (TMAC-2 at 5), or experience "debilitating congestion"
as TLCPA claims. TMAC-2 at 14. Indeed, diat segment will have volumes less lhan half
that of some segments over which NS will operate in the nortiieast. See Application Volume
3B (CSX/NS-20). Appendix D.
Contrary to TMACs claim that the bridge is essential for industrial access and
interchange with CN and Ann Arbor (TMAC-2 at 3, 5) no rail customer has objected to the
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abandomnent, nor has any other rail camier (including CN and Ann Arbor) that serves
Toledo.
TMAC and TLCPA reveal their real agenda whei diey claim that me a'oandonment of
the bridge would foreclose a W&LE connection with Ann Arbor or CN (which is untrae),
and would eliminate the possibility of any third system, such as W&LE, See TLCPA-4 at 12
("To efficiently operate to the new Toledo-area points, W&LE vvill require use of the
Bridge."). TMAC and TLCPA thu': seek to force NS to maintain an expensive faciliry solely
for the convenience and benefii of ootential competitors, and for the creation of a "phantom"
transportation . etwork that would rely on the infrastracmre of others. Their efforts should
be rejected, and the petition for exemption should be granted.
b.

Request for Public Use Condition (TMAC-3).

TMAC supports NW's propose 1 abandonment of the Toledo to Maumee Branch line,
(Docket No. AB-290 (Sub-No, 196X)) and seeks a 180-day public use condition on its
disposition, TM.AC-3 at 5, As TMAC mentions, NS and TMAC have communicated
concerning TMAC's interest in me property. NS does noi objer; to the proposed public use
condition as long as dial condition does not interfere with arms-length negotiations between
NS and T.MAC,
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10,

Village of Ridgefield Park. NJ

The Village of Ridgefield Park, NJ (die Villag • • submitted an Affidavit of its mayor.
Mayor Geor:,'e D. Fosdick, as its Comment on the Transaction. Comments of VUlage of
Ridgefield Park, NJ (umiumbered). Mayor Fosdick stated tiiat "the Village has no objection
per se to the granting of the [ ] application," but that certain "umelated events have caused
the application to take on a certain significance to the Village." Fosdick Affidavit ^ 7.
Specifically, the Village is concemed (1) diat CSX planned to constmct two cross-tracks at
locations wkhin tiie Village rather than at CSX's Little Ferry Yard in die Bcough of
Ridgefield (Fosdick Affidavit

9-10) which would creaie emergency response tune

problems for die Village; (2) that the cross-tracks, togetiier with die CSX, NS and Walter
Rich buyout of the Delaware Ostego Corporation, which owns die New York Su..quehanna &
Western Railway Company (NYS&W), would cause increased use of tiie NYS&W's fueling
and light maintenance facility located in tiie Village; and (3) tiiat a Comail-owned drawbndge
over the Hackensack River, which has been permanently closed by Comail, prohibits entry
of waterbome traffic to tiie eastem end of Overpeck Creek.
The Village's first concera is moot as it was based on a misundersunding caused by
an ertor in the Environmenul Report submined with the Prunary Application, CSX/NS-23,
Vol, 6C at 319 (Figure 4-15; ertoneously depicted die location of one of tiie connections for
Liule Ferry as being constracted in Ridgefield Park, whereas it will in fact be constracted at
Linle Ferry, as suggested by Mayor Fosdick, Ridgefield Park was apprised of the correct
location of the comiection by letter dated October 21, 1997.
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The Village's second concem, vvhich stems from an unrelated on-going envkoimienial
issue conceming the NYS&W's refueling facility, cannot be resolved in this proceeding.
Even after the management buyout of Delaware Ostego Corporalion, CSX and NS will not
have controlling interest in either Delaware Ostego Corporation or the .NYS&W and
therefore will have no control over the operation, mairtenance, or disposition of the refueling
facility. Those issues must be resolved in a more appropriate foram, CSX and NS would
point out, however, that they do not plan to use the NYS&W facility, and therefore, there
will be no inci.^ased use of the facility as a result of this Transaction,
The Village's final concem is that "the bridge over the Overpeck Creek maintained
presently by Conrail be remmed to being a moveable bridge, ' Id^ *! 12(c), Mayor Fosdick
states that "Th^ United States Coast Guard has indicated that this drawbridge should be
operable to water traffic," Id^ ^ 1 1 , "
The facts, however, suggest that this bridge should remain closed, Overpeck Creek
cunently does not meet any of the federal requirements for navigability; il is not exposed to
the reach of the tides, it does not feed into an interstate lake, and it has not been
commercially navigable over the past 15 years. See 33 C.F.R. § 329.4 (1997); 33 C.F.R.
§ 329.6 (1997): 33 C.F.R. § 439,7 (1997). In response to CSX interrogatories, the VUlage
acknowledged thattiierehas been no water traffic since the early 1980's. See Village of

The Conrail Law Department and the Coast Guard have exchanged commurucations
conceming appropriate interpretations of Coast Guard regulations conceming the sums of the
bridge. Again, those legal issues cannot be resolved in this proceedmg.
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Ridgefield Park Responses to Intenogatories, November 25, 1997, include I in Vol. 3, In its
discovery responses, the Village further explains that it has just completed a new park east of
the bridge and that it is about to deai^n a boat launch in the park so that individuals can use
Overpeck Creek for recreational boating. Id,
However, in anempting to asceruin the feasibility of such plan, CSX leamed from the
Bergen County- Department of Parks that a boat cannot traverse ihe creek because of the tidal
gate; '\v the New Jersey Turnpike, Moreover, the Departtnent does not even regulate boat
use on the creek b.cause of the creek's inaccessibility and the shallowness of the water
Indeed, the creek's water level is not even measured The closest recorded indication
of the creek's water level is a 1986 re.^orded measurement from the mainstream of the
Hackensack River approximately two and one-half miles away. These measurement showed
the Hacke'-'cack River's mean tidal range at 5.5 feet. Department of the .Army. Rivers and
Harbors Project Maps (Sept, 3J. 1986). However, further inquiries to the Department of the
Army and the Coast Guard revealed ihat those measurements vvould not accurately reflect the
Overpeck Creek water level because the main body of the River is much deeper than
Overpeck Creek, vvhich is a branch off the main body of water.
Finally, to restore the mechanisms to make the bridge operable would cost
$2.5 million dollars; it would cost up to an additional $200,000 annually to man the
bridge,-° Given that the waterway does not appear to be commercia'!y or recreationally

'° The estimate is based on operating the bridge nine months a year, between March 16
and December 15, seven days a week, twenty-four hours per day. Based on the creek's
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navigable and that, even if it were, the prospects of fumre traffic are at oest speculative, it
would not be economically feasible for CSX to restore the bridge at this time.
12.

West Virginia Sute Rail Audiority

The West Virginia Sute Rail Audiority CWVRSA), an agency of the Sute of West
Vugirua, supports the Transaction, recognizing that it will benefit the public. Comments and
Request for Conditions (unnumbered) at 7. WVHRSA does, however, express some concerns
about the Transacuon, which Applicanis have addressed elsewhere. See, e.g.. Section VIII.
After WA^RSA submined its comments, the Goveraor of West Virginia wrote a letter to the
Board expressing die unconditional support of the State for the Transaction, appearing to
indicate that the WVRSA's comments are no longer in effect. December 3, 1997 lener to
the Board included in Vol, 3, In any event, as discussed elsewhere in this document, the
WVRSA comments do not afford any basis for action by the Board.

conditions during the winter months, it is assumed that a variance could be secured from the
Coast Guard, which would be smiilar to other bridges cumently operated vy Conrail.
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XVIII.

A.

THE N^W^ YORK DOCK CONDITIONS AND THE CARRIERS'
APPENDIX A PROPOSALS .\RE APPROPRIATE FOR THE
IMPLEMENTATION OF THIS TRANSACTION
In roduction
In this part of their Comments, the .Applicants respond to labor protection issues raised

by various conunentors Comments were filed bv die United Transportation Union ("UTU").
Transporution Communications International Umon ("TCU"), Interaational Association of
Machinists ("IAM"), Liiited Railway Supervisors' Association ("! ^RS.A"). Transportation Trades
Department of the AFL-CIO ("TTD"), nine unions calling diemselves the Allied Rail Umons
("ARLl").' and various local union orgamzations,- Some non-labor commentors also addressed
employee impact issues,'

' lliese unions are American Train Dispatchers Departtnent/BLE; Brotherhood of Locomotive
Engineers; Brotherhood of Maintenance of Way Employes; Brotherhood of Railroad Signalmen;
International Brotherhood of Boilemiakers, Iron Ship Builders, Blacksmiths. Forgers and
Helpers; Intemational Brotherhood of Electncal Workers; .National Conference of Firemen and
Oilers/SEIL\ Sheet Meul Workers' Intemational Ass.^ciation; and Transpon Workers Union of
America
These organizaiiorLs are: St Lviuis Rail Labor Coalition (Charies D, Bolam), UTU Illmois
legislative Board (John H, Bumer); UTU General Committee of Adjustment 386 (Iohn D
Fitzgerald); UTU New York Sute l>egislative Board (Samuel J, Nasca); BLE New York Sute
Legislative Board (Garv' J, Bnnk Division 54); BLE New York Sute Legislative Board (John
F. CoUias, Esq ).
' These commentors are: Joseph C, Szabo, Mayor of Riverdale. Illinois; John R, Pippy.
Pennsylvania House of Representatives. Congressman Robert Menendez; Senator Arlen Specter;
Ohio Attorney Gene- '. Ohio Rail Development Commission and Public Utilities Commission
of Ohio; Comnionw .alth of Pennsylvania, Goveraor Thomas J, Ridge, and the Pennsylvania
Department of Transportation; Philadelphia Regional Port Authority, Soudi Jersey Port
Corporation. The Delaware River Port Authority, and the Port of Philadelphia and Camden. Inc,
(collectively die "Delaware River Pon Interests"); Cargill, Inc.; PPG Industties (Michael E
Pelricelli); E.I DuPont de Nemours & Company. Inc.; National Industrial Transporution
league. U S, Clav Producers Traffic Association, and The Fertilizer Instimte; and American
I^ublic Transit .^ss(Kiation,
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For the most pan, the labor union commentors agreed that the sundard N_ / York Dock
labor protective conditions were appropriate for the transaction. 1?TU requests that the NewYork Dock labor protection be extended to the ttam and engine senice employees of a ronapplicant cartier, Delaware & Hudson Railway ("D&H"). UTU-5. TCU requests that NewYork Dock protections be enhanced in three ways for Conrail clerical and carmen employees
represenied by TCU

TCU-6. Fkst, TCU contends that Comail employees be given die option

of a severance mstead of following their work when it is ttansfened. .Second. TCU asks that the
amount ofthe New York Dock severance be increased. Thkd. TCU asks for lifetime protective
benefits for ComaU employees who become dismissed as a result of the transaction
The lengthiest labor-related comments were filed by the ARU. ARU-23. The ARU take
the position that the Board is without auihority to modify any term of a collective bargaining
agreement because, according to die ARU. Article I . Section 2 of New- York Dock requires the
preservation of all agreemeni lerms dealing with both "rales of pay, rales, and working
conditions" and "other rights, privileges or benefits." It is the ARU's position that any changes
to labor agreemen) s necessary to allow implemenution of a Board-approved transaction must be
accomplished through the Railway I^a'^or .Act ("RLA") major dispute procedures and the
Washington Job Protection Agreemem ("WJPA").
The predicate for many of the labor-related comments is dial there will be significant and
far reaclung adverse impacts on Comail employees as a result of the transaciion. ARLf-23; TTD3; TCU-6; IAM-4; URSA-3; Samuel J, Nasca V.S, (unnumbered); John F, CoUins V S.
(umiumbered): JCS-l; Congressman Robert Menendez (unnumbered); Senator Arlen Specter
(unnumbered); John R, Pippy (unnumbered), IL-1; OAG-4. Labor has greatly exaggerated the
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projected impact on employees. As in anyrailroadconsolidation, some posiuons wUl be
abolished. However, Applicants are projectmg abolishments of agreement positions which
represent only about 3.6 percent of the aggregate of the CSX, NS and Conrail agreement
workforces. These abolishments will b; felt principally in the clerical, carmen, and maintenance
of way crafts. Many of these projected abolisliments wUI result from the elimmation of
unnecessary duplicative work, the elimination of redundant facUities, the better utilization of
assets, the applicauon of best pracuces and the computerization of work. In odier cvf^, there
will be an immediate increase in positions. Moreover, after the first three years, it is expected
that there wUI be an increase ui employment as the railroads become more compeuuve with and
divert morefreightttafficawayfromtracks.
Those employees who are adve.-sely affected will receive New York Dock benefits, which
are far more generous dian ki other industries. The ARU wrongly contend that rhe transaction
is being carried out on the backs of labor, because CSX and NS do not anticipate havuig to pay
labor protection benefits '•->r more than three years. The ARU are simply making up a nonexistent issue. CSX and NS expect that almost all employees whose jobs are abolished as a result
of die transaction will be offered positions on dieir systems within three years. A smgle year's
atttition on CSX, Comail aud NS exceeds the number of positions to be abolished in connection
w idi implemenution of the transaction. While furloughed, employees will receive benefits under
die New York Dock conditions or other existing protective arrangements.
No employees will suffer the loss of RLA collective bargaining rights as a result of the
ttansaction. Almost all of the employees will continue to be under collective bargaining
agreements and represented by thek same unions. Several unions object to the Applicants'
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proposmg that employees in coordinated operations work under a single collective bargaining
agreement. Those canier proposals, however, are consistent with the way in which approved
transactions have historically been implemente-i. Applicants' proposals also are consistent with
Board, ICC, judicial, and New York Dock arbittation precedents. Combining workforces under
a single agreement in coordinated operatioas is essential to realization of the efficiencies
envisioned ki tiie Operaiing Plans.

Applying a single collective bargaining agreement to

consolidated territories will not greatiy affect the employees' compens.ition or won mg
conditions, because many of the terms in the Conrail. CSX. and NS labor agreements are
subsuntiaUy similar.
The commentors' conceras are umounded. The transaction will not visit great hardships
on employees. The unions have failed lo show the "unusual circumstances" lhat would be
necessary in order for the Board to consider imposing a greater level of protection than the NewYork Dock conditions. The Board and ICC have consistently reftised to impose attrition-lype
conditioiis. and TCU has shown no reason for dieir imposition here. Likewise. UTU has not
shown any basis for departing from the Board's long-standing policy of uot extending New York
Dock protection to employees of non-applicant carriers.
For their part, the ARU seek to relitigate the Board's well-settled legal authority to
modify labor agreements v hen necessary to allow the realization of efficiencies from approved
ttansactions. But the D C, Circuit has rejected, as "obviously absurd," the ARU's argument that
Article I , Section 2 of New York Dock requires the preservation of all agreement terms.
Nmnerous agency and judicial decisions recognize that agreement terms affectmg rales of pay.
rales and working conditions may be modified when necessary to realize public transporution
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benefits from an approved ttansaction. It is equally well settled that, contrary to the ARU's
assertions, labor issues relating to the implemenution of approved transactions are resolved
through the Board's jurisdiction and its labor protective conditions, not through the RLA.
The ARU have also missuted the "necessity " test for exercise of the Board's authority
to modify agreement terms. There is nc n;qukemeni tiiat all savings from efficiencies be passed
on to shippers ki order for an operational change to yield a publicttansportatioTitenetii. There
is also no basis for me ARU's requesi that the Board find that CSX and NS have failed to show
necessity for the agreement changes described in the Application

The agreement changes

envisioned by Applicanis are changes that unions either have agreed to ki New York Dock
implemenimg agreements or have been found by the Board. New York Dock arbittators. and the
D C, Circuit to meet the necessity standard.
Many comments raise the specter of operational and safety- probl ;ms like those recently
experienced by die Umon Pacific Railroad ("UP"), ARU-23; TCc '^; URSA-3; TTD-3; John
F, Collin.": V S. (unnumbered); Gary J. Brink (BLE Division 54) (unnumbered); PPG Industties.
Inc. (unnumbered). DuPom (unnumbered), OAG-4. There is no basis for assui ng that CSX
and NS w ill have the same kinds of problems coordinating the operations of allocated Comail
assets into thek respective systems. CSX and NS have each had long, successful experience with
prior transactions

Moreover, the allocated portions of Conrail which wUl be operated by CSX

and NS are not that large, CSX is adding approximately 4,000 mUes to its approximately
18.0(X)-mile system and NS is adding approxmiately 7,000 miles to its approxknately 14.000-mile
system. Also, NS and CSX are the two safest Cliss I railroads. As shown in thek Operating
P l a r C S X and NS are oroposing tottansferceruin operations from ConraU over a transition
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period to help assure a smooth o-ansition. There is no valid safety conceraraisedby this
transaction. The Applicants address safety issues elsewhere, ki Section XXI of the Nartative.
See also Pursley RVS. We also note that CSX and NS have prepared Safety Integration Plans,
which have been submined to the Board.
There is also no basis for the ARU's conteniion that modification of thek agreements will
result Ul unconstimiional ukings of property or a denial of due process.
Accordingly, for the reasons explained in this section of the Applicants' Narrative, the
Board should respond to the employee-related issues raised by comments as follows:
*

Impose the standard New York Dock labor protective conditions;

*

Deny UTU's request that protective conditions be {:xtended to employees of the
D&H, a non-applicant;

*

Reject TCU's request for attrition protections, increased severance, and a
separation option in lieu of an employee's having to relocate to follow his work;

*

Reject the ARU's arguments that Article I, Section 2 of the New York Dock
condiuons requires the preservation of all agreement terms and that any changes
necessary to implement an approved transaction must be accomplished through the
RLA or WJPA process;

*

Reject the ARU's requested findmg that Applicai ts have failed to demonsttate
necessity to modifv any spiecific agreemeni term;

*

Reject URSA's argument that the Applicants' proposalsraiseany represenution
issue for this Board.
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B.

The Transaction Will Not Have A Severe Impact On Emplovees
1.

The Commens Exaggerate The Projected Impact

Many comments assert that thettansactionwill have a devasuting impact on employees.
They sute, for example, that "thousands" of employees will lose their jobs or be required to
relocate. ARU-23 at 24, 56; see also TTD-3 at 3 ("close to 3.000 workers will lose dieir jobs,
thousands more will be asked to move"); TCU-6 at 3 (employees "will suffer from forced
relocation and employment loss"); John F. CoUuis V.S, (unnumbered) at 12 ("significant job
cuts" in New York sute); Congressman Robert Menendez (unnumbered) at 3 ("vastly reduced
labor forces" in New Jersey); OAG-4 at 26 (serious negative impact in terms of jobs lost in
Ohio),'
Tiiese claims are exaggerated. Several commentors erroneously rely on the 1995 Labor
Impact Exhibit. UR3A-3 at 3; IAM-4 at 2; JCS-1 at 2. As Applicants have explamed. the 1995
Labor Impact Exhibii oversutes the unpact of the transaction because it uses Comail's 1995
workforce as ils basis for comparison. However. Conrail had reduced the size of its workforce
significamly between 1995 and early 1997 for reasons entirely umelated to this ttansaction.
CSX/NS-26 at 2-3, The most accurate picmre of the transaction'; impaci is conuined in the
1996-97 Labor Impact Exhibit. That exhibit shows in toul (i.e.. agreemeni and non-agreement),
3090 jobs abolished. 1109 jobs created (for a net loss of 1981 jobs), and 2323 jobs transferred.

*' Several comments argue lhat thettansactionwill harm employees of other carriers or noncaniers. TTD-3 al 4 ("working men and women employed by other railroads or in the motor
canier sector will be harmed by the ComaU breakup"); JDF-1 at 2-3 (discussing alleged effects
on BNSF employees). However, it is well seided diat the Boaid does not consider the unpact
of a transaction on employees of carriers who are not app^i^mis or of non-carriers. E.g.. Union
Pacific Corp,, et, al,-Control-Missouri Pacific Corp, et, al,. 366 LC.C. 459. 621 (1982).
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Labor knpact Exhibii (1996-97 Head Count) at 13 (attached to CSX/NS-26). Moreover, many
of diese jobs are non-agreement jobs. Only 2260 agreement jobs will be abolished, and 1101
will be created, for a net hiz oi only 1159 agreement jobs. Id.
The differences are significant. URSA, for example, relies on the 1995 Exhibit to sute
that 199 railway supenisor jobs wUl be abolished, URSA-3 at 3. But. the 1996-97 Exhibit
shows 69 railway supenisor jobs abolisiied and five created, for a net loss of only 64 supervisor
jobs. Labor Impact Exhibit (1996-97 Head Count) at 9-10. LUcewise. lAM relies on die 1995
Exhibit to state that 182 machinist jobs will be abolished, l A M ^ at 2 However, the 1996-97
Exhibit shows 53 machinist jobs abolished and 77 created, for a net gain of 24 machimst jobs.
Labor Impact Exhibit (1996-97 Head Count) at 6.
John F. Collins, on behalf of the Brotherhood of Locomotive Engineers ("BLE") New
York Sute Legislative Board, sutes. without providing any source for his figure, that as a result
of the transaction "a minimi-m of IOO people in die Buffalo, New York area wUl lose ihek jobs."
John F Collins V^S (unnumbered) at 5, In fact, the 1996-97 Labor Impact Exhibit shows that,
in Buffalo. 13 jobs will be abolished. 57 jvobs wUl be created and 7 jobs wUI be transferred (for
a net gain of 37 jobs).
Similarly, the Ohio Attoraey General, Ohio Rail Development Commission, and Public
Utilities Commission of Ohio, also without citing any source, sute that a net loss of 450 Ohiobased jobs i_ , rojected and lhat 300 positions are slated to be transfened out of Ohio. OAG4
at 27-28. In fact, the 1996-97 Labor Impact Exhibit shows that the net reduction of jobs in Ohio
is 264 jobs (400 jobs abolished and 136 created). The Exhibit also shows that while 189 jobs
v iii bt transferred out of Ohio, 47 jobs from odier sutes will be transferted into the sute. for
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a net ttansfer out-of-sUte of 142 jobs. Accordmgly, die toUl net loss to Ohio through job
elunuiation andttansfersis only 406 jobs, which is approximately five percent of the combined
CSX, NS and Comail employment ui that sute.

This is close to the raU mdustry's annual

attrition rate of nearly five percent. Peifer/Spenski VS, Application Vol. 3A at 522.
Finally, aldiough several commentors contend that Applicants' projected job abolishments
andttansfersare "in all lUcelihood low," TTD-3 at 4; see .ARU-23 at 24, they provide no suppon
for this contention. Applicants arrived at their projections through caueful consideration of their
operational needs and the relevant workforces, based on their expertise uiranningrailroads and
their considerable experience with consoiidalions ki the past. Applicants believe that thek
projections are accurate, and none of the commentors has offered any facts that call them into
question,
2.

The Projected Net Job Loss Is Less Than In Previous Conttol Cases

The 1996-97 Labor Impact Exhibii shows a toul of 3090 jobs aftolished and 1109 jobs
created, for a net loss of 1981 jobs.^ Labor Impaci Exhibit (1996-9/ Head Count) at 13,
However, in many crafts, there will be either no net job loss or even a net job gam. Labor
Impact Exhibit (1996-97 Head Count) (boilermakers. 5 abolishments and 5 creations; electricians.
39 abolishments and 53 creations; engineers, 242 abolishments and 429 creations; machinists.
53 abolislmients and 77 creations; dispatchers, no abolishments or creations; ttainmen, 322
aoolislimcnis and 470 creations). In certain crafts, there will be no unpact at all. IdL at 13 (no
labor impact on blacksmiths, bridge inspectors, communication workers and dock workers). The

Thesefiguresinclude nonagreement jobs.
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largest net job losses occur in three crafts (clerical, carmen, and maintenance of way)* and ki
the non-agreement workforce. Id.
The projected toul net loss of 1981 jobs from thisttansactionis significamly less than the
projected toul net job losses in previous major control cases that have been approved by this
Board. In Burlington Northera Inc.. et al.-Conttol and Merger-Sanu Fe Pacific Corp.. et al..
Fmance Docket No. 32549 (served Aug. 23, 1995) ("BN/Sanu Fe") (Dec. No. 38), diere was
a projected net loss of 2761 jobs. Slip op. at 46 n.69. In Union Pacific Corp.. et al.—Control
and Merger—Southera Pacific Corp.. et al.. Finance Docket No, 32760 (served Aug. 12, 1996)
("UP/SP") (Dec. No. 44). the Applicants' Labor Impaci Exhibii projected a net loss of 3387
jobs. Slip op. at 171-72.
The projected net job loss is also substantially less than the job losses that are projected
to result, and have already resulted, from receni mergers in odier industries, such as the banking
industry , where it has not been uncommon for over 10,000 jobs to be cut. Peifer/Spenski RVS
at 2-3.
3.

Agreement Employees Whose Jobs Are Abolished Will Receive
New York Dock Until Thev Are Recalled

The 1996-97 Labor Impact Exhibit shows a net loss of 1159 agreement positions on NS,
CSX and ConraU as result of the ttansaction. Most of the employees who are dismissed or
displaced will continue to receive their earnings under the New York Dock conditions until they
are offered an oppormnity to remra to service, in most cases before their protections expire.

*" Net job losses will also occur, although to a much lesser extent, in the crafts of
laborers firemen and oilers, police, railway supenisors/foremen. sheet meul workers, signalmen
and yardmasters Id.
XVIII-10

P-579

Positions wUI become available as jobs are created and as active employees leave the railroads
tiirough namral attrii'in. In most cases, this will cKCur within three years, well before authorized
New York Dock protection typically expires.
4.

Agreement Employees Whose Jobs Are Transferred Will Be Made
Whole Under New York Dock

Several commentors contend that "thousands' of employees will be forced to relocate.
ARU-23 at 24, 56; TTD-3 at 3. That is mcorrect. In fact, it is anticipated dial only 1476
agreement positions will be ttansferted. Labor Impact Exhibu (1996-97 Head Count).
AppUcants planned the mimmum number of relocations necessary to consolidate the Conrail
workforce with CSX's and NS' respective workforces and recognize the benefits in presenuig
the valuable local knowledge and expertise of the ComaU employees.
The fact that some employees will have to relocate as a result of thettansactionis
ceruinly not a basis for disapproving the Application, as some commentors urge. .Rlelocation
is not an exttaordinary event in the railroad industry , " Wilmington Terminal R R,-Purchase and
Lease-CS.X Tra asp . Inc Lines between Savannah and Rhine, and V^idalia and Macon, Ga. 6
I.C.C, 2d 960. 964 (1990) ("Wilmington Terminal"); see Whe mg Acquisition Corp Acquisiiioii and Exemption-Lines of Norfolk & Westera Ry . Finance Docket No. 31591. sened
May 7. 1990. slip op, at 3. Relocation is common in consolidations and is compensated under
the New York Dock condiuons Norfolk & Westera Rv -Purchase-Illinois Terminal R R.. 363
I.C.C. 882, 889 (1981). Conttary io some commentors' proiesuiions (e.g., TCU-6 at 14-17),
it is not uncommon for employees to have to relocate lo reuin their protecuon under New York
Dock. As the ICC has recognized:
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the New York Dock conditions themselves contemplate that
employees will be relocated as a result of Commission approved
transactions. In fact, a key purpose of all the labor protective
condiiions that the Commission imposes is to provide compensation
for such dislocations. Accordingly, the conditions provide for a
moving allowance, for pay protection, and for priority rehiring.
Thus, it is not extreme or Ui:'i';-aai "hat employees might have to
relocate in order to reuin their New /ork Dock protection; this is
what has always been contemplated under those conditions.
Wilmington Terminal, 6 I.C.C. 2d at 963-64.
Employees who do have to relegate as a result of thettansactionwill suffer no economic
loss: they will receive New York Dock's generous relocation benefits, and their earnings levels
will be protected. The fact that there are ^ome non-economic costs inherent in relocating (e.g..
"seve.ance of community and family roots." impacts on spouses' careers) is not a basis for
expanduig the protections of New York Dock. Norfolk & Westera Ry—Purchase-Illinois
Tenninal, 363 LC.C. at 889.
5.

CS.X. NS And Corrail Agreements Are Substaruially Similar

Many commentors contend ihat Comail employees will be harmed if they are placed
under CSX and NS collective bargammg agreements. ARU-23 at 102-27; TCU-6 at 8-14; TTD3 at 3. 6-7; IAM-4 at 4-6: John F. Colluis V S. (unnumbered") at 13-20. Conttarv' to die rhetoric
of some commento-s. e.p. ARU-23 at 2 (accusuig Applicams of "nullify mg existing agreements
and . . . unilaterally selecting the terms and conditions of employment to unpose on employees"),
most employees wdl coutuiue to have collective bargainingrights,will continue to be represented
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in most cases by the same union, and wUl be workmg under agreements dial conuki many of die
same or similar provisions as conuined in the Conrail agreements.'
First, vvidi respect to wages, it should be noted as a general matter tha; .ail workers are
among die highest paid in all U S mdustties. widi greater eamings than at least 97 percent of
employees nationwide m each year since 1980, Peifer/Spenski RVS at 60 and Exhibit H.
Moreover, aldiough CSX and NS do not concede dial Conrail employees will necessarily be less
well paid under CGX and NS pay scales.* an.v employee who must accept a lower-paying
position on CSX ')r NS will have ids or her Conrail eamings level protected under the .New York
Dock conditions.
Second, die ARU make a blanket allegation dial virmally all Comail disciplinarv' rales
are more protective of employees dian diose on CSX and NS. ARU-23 at 30 In fact, aldiough
not identical, Comail. CSX and NSralesare premised on the same concepts - due process and
discipline for just cause. Any differences in die agreements are not significant. For example,
widi respect lo train dispatchers, die ComaU agreement provides for a more expedited
disciplinary process ki the initial suges, but all agreements allow for postponements, and
postponements are common (often at die union's request if die thne limits provide an insufficient
amount of tune to prepare a defense). Even widi diese time differences, however, tlie total

For example, most of die provisions ui ComaU's, CSX's and NS' ttain and engme service
agreements resulted from World War I Director General's General Order 27, which laid die
foundation for die separation of road and yard work and set forth die rales governing each.
Since 19(>4, national agreements have brought further umformiiy to rhe road and yard rales.
These national agreements provide uniformity in matters such as pay. engine sundards. hiring,
promotion, vacation, personal leave time, offttackvehicle insurance, health benefits, and lodgmg
and meal allowances Peifer/Spenski RV^S at 46.
*

Se Peifer/Spenski RVS at 26 n.4.
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amount of tkne to progress an appeal all the way to an arbittationttibunalunder all dispatchers'
agreements, if each appeal and decision uses die fall period allotted, is comparable: one year and
one mondi (except under die NS/ATDD agreement, where dieftiUpericxi wculd be ten mondis).
Moreover, Comail. CSX. and NS employ similar informal practices regardmg employee
perfonnance issues (coaching, counseling, etc.), and resort to fonnal discipluiary procedures only
if such efforts prove to be unsuccessful.
Third, many of die purported "benefits" of die Comail agreements, as opposed to the
CSX or NS agreements, are illusory. For example, die ARU point out dial die ConraU'BRS
agreement provides "special relocation benefits" for employees allowed lo "ttansfer to a position
at a work location where die Company has a need to hire new employees, provided any vacancy
which results tiierefrom at the employee's fonner work location does not create a need to hire
another employee " Apparently, however, die opportunities for such assisunce have been
extremely limited. In fact, die agreemeni provision has tiot been used since its adoption m
August 1996, Peifer/Spenski RVS al 48, In addition, die A^W are wrong in unplying (ARU-24,
Ma.^on Dec. at 172, 1 20) dial die Comail/BRS agreement is umque in conuuung such relocation
benefits A national agreemeni provision on this subject, effective on Conrail, CSX. and NS,
has been ui effect forraoredian 25 years. It provides moving expenses for signahnen requked
to change dieir residence as a resuU of "organiz.alional. operational or technological changes."
which would cover most ttansfer of work situations not resultmg from Board-approved
transactions. Peifer Spenski RVS at 48-49.
Similarly, it is highly questionable whedier Comail's 401(k) plans are "better" dian diose
of CSX or NS, For example, under die Conrail 401(k) plan for engineers. Conrail matches 20%

XVTII-14

P-583

o f the employee's contribution, up to a maxmium of 2% of his or her arinual eamings, if ConraU
has reached a ceruin yearly goal. The amount matched by Comail is prorated if die company
is under die yearly goal. Under die CSX 401(k) plan. CSX matches 25% of die employee's
cortribution. up to a maxunum of 4% of the employee's annual earnings.

The plan has no

company goal conimgency. An employee can deposit from 1% to 15% of his or her pay each
pay period, subject to the above-discussed limit on maichkig.
Likewise, with respeci to 401(k) plans for dispatchers, CcnraU's plan provides for a
company match of 20% of the employee's contribution, subject to a cap of 3% of the employee's
pay. based on Conrail's percenuge acluevement of its performance goals. Under CSX's 401(k)
plan for dispatchers, a match of 25% of the amount contributed by the employee, up to 4% of
his or her compensation, is piovided and is not tied to CSX's achievement of performance goals
or any other sundards or criteria. In addition, under CSX's plan, the employee may elect, once
a year, volunurily to conttibute the monetary equivalent of up to 5 pe ,onal leave days tc his
or her account. Any personal leave days requested and not granted may also be voluntarily
conttibuted lo die employee' s accouni. Finally, the ARU' s claim dial CSX' s dispatcher plan caps
an employee's conttibuiion at 10% of his or her eamings. as opposed to 15% under the Comail
plan, is untrae. CSX's plan allows employees to contribute up to 15% of theu- pay.
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Under die NS 401(k) plan, employees can contribute up to 10% of earmngs to a pre-tax
account and NS matches 30% of die conttibuiion (up to a maximum match of $45 per mondi).
In addition, an employee may conttibute up to 5% of earnings to an after-tax account.
Peifer/Spenski RVS at 49-50.
6.

There Will Be Linle Impact On The Railroad Retirement Svstem

The ARU's assertion and die American Public Transit Association concem that die
ttansaction will negatively unpact Railroad Retirement is irtelevant to die Board's consideration
of die Application. As previously demonsttated, die employment unpact of diettansactionis
very modest. In any event, as discussed above, it is expected dial most dismissed employees will
be offered positions widiin duee years. It is also anticipated dial New York Dock protection will
be available to diose dismissed employees

Any protective payments will be reported as

eamings; Railroad Retirement contnbutions will contmue to be made; and crediuble retirement
months wUl continue to accrae to the employees' accounts.

In addition, according to the

Railroad Retirement Board's 1997 actuarial valuation report, die railroad retkement system is
financially sound for die next 20 years.' CSX and . IS also project dial diey will grow railroad
employment, because die transaction will make diem morettuckcompetuive. which will have
a poskivc effect on the system. Peifer/Spenski RVS at 61.

»' U.S. Railroad Retirement Board. Bureau of die Acmary-. Twentietii Acmarial Valuation of
die Asseis and Liabilities Under die RaUroad Retkement Act as of Dec, 31, 1995 (Aug, 1997).
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C.

The Standard .New York Dock Conditions Are .Appropriate i^or This Transaction
1.

The New York Dock Conditions Provide The Proper Level Of Protection To
Emplovees Who Are .Adver.,ely Affected Bv The Coirail Transaction

The ICC and the Board have reaffirmed m case after case ihat New York Dock provides
the appropriate level of protection for employees in major merger and conttolttansactionsThe
New York Dock condiuons embody the "basic framework for mitigating the labo.- unpacts of "
suchttansacuons.and "are appropriate to protect employees who are affected" by them UP SP.
slip op, at n2,' As in each of these odier cases, approval of the Comailttansactionsubject
to New "^'crk Dock protection will "be consistent with die public inierest insofar as carrier
employees are conceraed." kl
Most of the union comments recognize that New York Dock is appropriate to the Conrail
ttansaction. The omy union that requests additional benefits. I C l .raisesno new issues In
every- rnajor control or merger case since New York Dock was adopted, labor interests have
sought enhanced benefits substantialh identical to the increased benefits sought here (e g,,
attrition protection: protection against an employee s having to relocate to follow his work). The
ICC and the Board unifonrdy denied these requests, because the unions could not show diat
"unusual circumstances" necessitated imposition of "more stringent protection" lhan .New York

Accord, e^g^. CSX Com -Control-Chessie System. Inc and Seaboard Coast Line
Industries,Inc, 363 LCC, 521, 589 (1980) ("CSX Control"); Norfolk Soudiera Corp - Control
-Norfolk & Westera Rv, and Southem Rv . 366 LCC, 173. 230 (1982) ("NS Control"): Union
Pacific Con'' • al,-- Control .Missouri Pacific Corp,, et al,. 366 LCC, 459. 620 (1982) CUP
Control"): Union Pacific Corp, et al,--Control-Chicago & North Westem Transportat"^n Co,,
et al,. Finance Docket No, 32133. served March 7. 1995. slip op at 95 ("UP/CNW"); Rio
Grande Industries, et al—Control-Southern Pacific Tran.sponation Co,. 4 I.C.C.2d 834. 953
(1988) ("Rio Grande Industnes Control " >; BN/.Sanu Fe. slip op. at 80.
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Dock

Railroad Consolidation Procedures. 363 I.C.C. 784, 793 (1981). ' Our case is no

different.
In diis regard, it is essential to remember, amidst die request for even more, that New
York Dock affords employees exttaordinarily generous benefits. Most knporundy. New York
Dock guarantees up to six years of full wages, plus healdi and welfare benefits, to employees
adversely affected by a ttansaction. These comprehensive benefits "are sigmficantly more
protective of die interests of railway labor dian any previously miposed single set of employee
protective conditions." New York Dock Rv. v. United Sutes. 609 F.2d 83, 91 (2d Ck.
1978),'- Indeed, assuring employees six years' sumtorily guaranteed wages as a cushion
against die unpact of a corporate reorganization may be widiout parallel in any other industry.
Peifer/Spenski RVS at 9.
Imposing even greater levels of protection, by conttast. would be contrary to the public
mterest.

Saddling die camers widi these adduional nrolective obligations would inhibit

realization of thettansportationbenefiis the Conrailttansactionis intended to achieve. The ICC
long ago explained why this is so. in the course of rejecting union requests for. -among odier
things, protection against relocation, a conclusive presumption of adverse effect, and a
lencthemng of die protective period: ".An expansion of employee protection unposes further

" E ^ , Burlington Northem. Inc. -Control and Merger-St, Louis-San Francisco Rv . 360
I.C.C. 788. 947-50 (1980) ("BN Control"): CSX Control. 363 I.CC, at 589-90; NS Comrol.
366 I.CC al 229-30; Union Pacific Corp . et al—Conttol-Missouri-Kansas-Texas R R . 4
I.C.C.2d 409. 510-11 (1988) ("UP MKT"); Rio Grande Industties Control. 4 I.C.C.2d at 95354; UP/CNW. slip op, at 95-96: BN'Sanu Fe. slip op, at 79-80; UP/SP. slip op, al 172-73.
'• Accord, e g,. BN Control. 360 I C C .at 947; CSX Conttol. 363 LC.C. al 589; NS Control.
366 I.C.C. at 231; UP Control. 366 I C C, at 620.
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restrictions on a carrier's ability to use its employees productively. The conduions requested by
[die unions] would have die effect of doing just dial." CSX Conttol. 363 I.C.C. at 590; accord
Rio Grande Industries Control. 4 I.C.C.2d at 954 (unposmg enhanced benefits similar to those
sought m CSX Control would "unduly restrict a carrier's ability to esublish economical
operations and use its employees productively").
With respeci to its effect on employees, the ComaU transaction fits the general pattem of
major merger and controlttansactionsin which imposuion of New York Dock was found to
satisfy the public uiterest. Although die Conrailttansactionis distuictive in that the assets of one
largeraUroadare being allocated to be operated by two others, the transaction's impact on
employees will not be unusual. As we have shown, the carriers anticipate that, for its size and
scope, the Conrailttansactionwill in fact have a comparatively modest impact on employees.
The number of jobs the carriers anticipate abolishing orttansferringis far less than those
experienced in recent major railroad irarLsaclions. Even in those mergers, the ICC found that
these sorts of employee "dislocations" are ineviuble and do not "pose a barrier to . . .
approval." UP/SP. slip op, at 172,

Radier. such v/orkforce changes "lead to increased

efficiency, a goal lo be encouraged " UP/MKT. 4 LC.C.2d al 511, And conditioning approval
of die iransaction on New York Dock sen es to "mitigate diese dislocations." and meet the public
mterest UP/SP. slip op. at 172.
The conclusion that New York Dock is appropnate to die Conrailttansactionis bolstered
by Congress' having recently revisited the issue of employee protection in the course of passing
die ICC Termmation Act, Pub. L. No. 104-S8. 109 Sut. 803. Congress diere reduced die level
of employee protection required in transacuons involving smaller railroads. 49 U.S.C.
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§ 11326(b), (c)

And Congress expressly reaffirmed that inttansactior^sinvolvmg Class I

carriers. lUce die Comailttansaction.the existing New York Dock protection is appropriate. Id.
§ 11326(a); H.R, Conf, Rep, No. 104-422. 104diCong,, 1st Sess. 193 (1995) repnnted ui 1995
U.S.C.CA.N. 877. Given the recent congressional endorsement of New York Dock s six years
of protection as appropnate to major transactions, the request diat die Board add to New York
Dock is particularly misconceived.'^
There is no excuse for TTD's assertion (TTD-3 at 5) that New York Dock is inadequate,
because employees do not acmally receive the monetary benefits they are owed because of the
railroad uidustry's "regulariy expend[ingl massive resources to utUize every loophole at their
disposal to evade acmally making diese protective payments to affected or harmed employees. "'^
This is outtageous rhetoric, unfounded in fact It does not warrant serious atrention.
NS and CSX scrapulously comply witii employee protective programs generally and the
New York Dock conduions specifically On NS. many employees who would be eligible for
New York Dock protection are also proiected under other employee protective artangements and
elect those protections in lieu of New York Dock

All told, since 1982, NS has paid $79,7

million in protecttve benefiis. Under New York Dock itself smce 1982 NS has paid $18,2
million in benefits (including S4,7 million in separation payments), Peifer/Spenski RVS at 11.

For these same reasons, we respeetfull) submit that the Board should not accept Senator
Specter"s suggestion diat Comail employees receive benefits in t -ess of what New York Dock
provides. Comments of Senator Specter (unnumbered). Senator Specter also asks the Board to
ensure dial Conrail's headquarters remain in Philadelphia, Id_ at 3, 49 U S C, § 741(b) sutes
that " Itlhe principal office of the [Consolidated Rail] Corporauon or its pnncipal railroad
operating subsidiary shall be located in Philadelphia . . . ."
ARU-23 at 59; Congressman Menendez (unnumbered.) at 4; Senator Specter (unnumoered)
at 3.
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CSX has simUarly honored its protective obligations, Bet-Aeen 1992 and 1996 alone, CSX
paid $45.2 mUlion in New York Dock protective allowances. During this period, CSX issued
protective payments to 1,958 new New York Dock claunants. Peifer/Spens'-: RVS at 10.'^
The New York Dock conditions diemselves provide a specific mechamsm for resolving
disputes over an employee"s entitlement to benefits. If a carrier fails to honor its obligations
under the conditions, aggrieved employees have an expeditious and effective arbittation remedy
(New York Dock. Article I. Section 11). wii.i a right of appeal to the Board and, ultunately. to
a federal court of appeals. The omy valid measure of whether a cartier is wrongly denying New
Yoik Dock benefits is the number of cases that go to arbitration unoer Section 11. and the results
of those arbittalions. If a carrier is regularly denying valid claims, then a union would be
expected to pursue those claims for employees in arbitration. On NS only a handmi of cases.
31 in all. have gone lo arbitration under Section 11 since die 1982 decision in NS Control Of
this handmi. NS prevailed in 24 cases; the umon prevailed in Uie other seven Peifer/Speaski
RVS at 11.
These facts conclusively remte the assertion ihat the caniers routinely deny employees
New York Dock benefits to which they are enliiled '" These carriers do nothing of the sort.

^- Indeed, since 1990. many CSX employees have received New York Dock benefits for more
than six years, because these i mployees were affected by more than one transaction subject lo
New York Dock. In particular: 111 clerical employees have received New York Dock
payments for len consecutive years, 52 for more than nine years, and 92 for more than eight
years Peifer/Spenski RVS at 10-11, In addition, CS.K has also paid protective benefits under
negotiated employee protective artangements when employees elect that arrangement m lieu of
New York Dock, Id,
TTD also contends (lTD-3 al 5) ihat carriers Unproperly require employees lo take
"comparable work" throughoui far-flung rail systems and deny protective benefits if the
(continued...)
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2.

The Enhanced Benefits Sought Are Unjustified And Contt-ary To The
Public Interest
a.

Attrition Protection And Protection Against Being Requked To Relocate
Are Contrarv To Esublished Board Precedent

There is nothing to be said ki support of the specific enhancements that TCU seeks. TCU
asserts that die Board should unpose atttition (Le^. lifetime) protection for die Comail employees
i represents. TCU-6 at 7. TCU also contends dial die Board should provide dial employees
whose work is ttansferted can refuse to follow tiieir work and mstead receive separation
allowances far m excess of anydiing available under New York Dock. Id. These requests are
contrary to settled Board policy and the purposes of employee protection. They are unjustified.
And the Board should deny them.
The ICC repeatedly reftised to unpose attrition protection because it is dkectly at odds
with the purpose of the ICA consolidation scheme and employee protection. Atttition protection
desttoys the economies of transactions, and therefore a carrier's abUity to realise the public
ttansporution benefiis it intends, TCU well knows this

In BN/Sanu Fe. TCU (and UTU)

asserted that the alterations in the combined work force expected to resuk from that transaction
justified attntion protection The ICC. in accordance widi longsundmg policy, rejected that
contention, explaming; "'Atttition-type conditions are calculated to preserve unnecessary jobs,
and unduly resttict a canier"s ability lo esuolish economical operations." BN/SanU Fe. slip op.

(,. .continued)
employees remse This is baseless. Article I . Section 6(d) of New York Dock specifies that
employees can be required to accept "comparable work" only if this does not require a change
in residence.
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at 80,'" Thisttansactionis no different. It is not ui die public interest for NS and CSX to be
forced to keep on unneeded jobs or to pay protective allowances to experienced employees when
the carriers have available positions
Fhese same decisions also defeat die veiled suggestion by die ARU (ARU-23 at 59) diat
because of asserted inadequacies of die Article I . Section 11 arbittation process, current
employees should be presumed to be adversely affected by die Conrailttansaction(fe^, these
employees should be automatically certified such dial any adverse effeci on dieir employment is
deemed lo be caused by die Conrail transaciion). The ICC has consistentiy rejected imposition
of a conclusive presumption of adverse effect as unnecessary and contrary to die public uiterest.
See, e g,. BN/SanU Fe. slip op at 46. 80; decisions cited in note 17. The ARU attack on
Section 11 arbitration is frivolous The arbitration process is firmly settled, works well, and is
always subject to Board oversight in the event arbitrators egregiously en or exceed theu
jurisdiction.
The ICC and now die Board lUcewise have consistently rejected labor"<: request that
employees be afforded protection against having to relocate dieir residences to uke- available
work as a precondition lo die receipt of protective benefiis Eg,. BN Control. 360 LCC, at 926.

The ICC had said exactly die same thing 15 years before, in CSX Control, There, labor
asked die ICC to provide lhat for a period of 10 years following consummation, any displaced
or dismis.sed employee was conclusively presumed to have been adversely affected by the
transaction, "in effect, an atlrition-rype conduion," 360 LCC, at 589, The ICC refused,
explaining: ' We have consistently refused to impose tins kind of protection in coordmation
cases. Such conditions are calcu.aied to presene unnecessary jobs and unduly restnct a carrier's
ability to esublish economical operations " Accord NS Control. 366 L C C at 230; UP MKT.
4 I C C,2d at 512-13; Rio Grande Industries Control. 4 I.CC,2d at 954 (providing for a
conclusive presumption of adverse effect for a penod of 10 years from consummation "would
unduly restrict a carrier's ability to establish economical operations and use its employees
productively"); UPVCNW. slip op, at 95-96.
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c s x Conttol. 360 I.CC. at 589-90; NS Control. 366 I.C.C at 230; UP/SP. slip op. al 87, 172.
There is no basis for changmg die groundralesnow.
Mergers and acquisitions of conu-ol "of necessity involve employee dislocations." UT/SP,
slip op. at 172. Such changes "lead to increased efficiency, a goal to be encouraged," UP/MKT,
4 I.C.C.2d at 511. and die protective condhions are knposed to "mitigate diese dislocations."
UP/SP. slip op. at 172. New York Dock clearly obligates an employ ee to relocate his residence
to follow his work or ftilly exercise his seniority. And New York Dock provides generous
moving allowances to employees who are iequired to move. E ^ . Wilmington Teraiinal. 6
I.C.C.2d at 963-64 ("it is not extteme or unusual diat employees might have to relocate m order
to reum their New York Dock protection: dus is what has always been contemplated under diose
conditions"),'* This anangement is part of die fundamental bargam embodied ui all ICCdeveloped protective conditions dial "employees exeicise existmg com: acmalrights(semority)
to take available work elsewhere m exchange for economic protections dial would be afforded
should diey ultimately be displaced." Nortolk & Wesiem Rv and New York, Chicago & St.
l ^ , . K u -Merper elc. (Arbitration Review), 9 I.C.C.2d 1021. .027 (1993), aff d sub nom.
United Transportation Union v ICC. 43 F.3d 697 (D C. Ck 1995) '" It would be conttary

In adopting New York Dock, die ICC made clear dial Article I. Section 9. which provides
for die pavmem of movmg expenses, was intended lo apply to "any employee who is required
to move his place of residence widun his protective period, as a result of action taken pursuant
to our authorization." 360 I.C.C at 74.
Pennsylvania Sute Represenutive John R. Pippy. in a letter, has asked die Board to unpose
a special condition requinng that employees at Comail's National Accoum Center whose jobs are
eluninated by die closing of dial facility be given first priority for new positions at NS" Regional
(iperaiions Headquarters. Such a condition would be inappropnaie. Therighisdial employees
may have at odier facilities are properly addressed m unplementing agreemem negotiations or
arbitration.
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to die public interest for NS and CSX to have to pay unprecedented separation allowances for
employees who reftise to follow dieir work, while smiuluneously losing die expeni.se of diose
employees and being requked to hu-e new. less expenenced employees to fill available, needed
jobs.
b.

The Asserted "Sacrifices" Of Rail Labor Do Not Warram Enhanced
Emplovee Protection

TCU and odier unions purport to justify die requests for enhanced protecuon on die
ground diat rail labor assertedly made exttaordmary "sacrifices" in order to build die sttong and
profiuble enterprise dial Comail is today.^" TCU seems lo contend dial it would be unfau to
Iknu agreemem employees -cO New York_Dock protection when Com-ail's nonagreemem
employees and odier shareholders sund lo profii from die proposed iransaction. TCU cites
various Comail pertbmiance suiistxs and purpons to describe vanous w.avs in which Conrail
employees have sacrificed to bring about diose results. None of diese contemion.. even if ttaie.
would esublish "unusual ckcrnisunces " or othenvise warrant enhanced employee protective
benefits.
As a maner of logic and policy, diere is no reason why the level or lype of employee
protective benefits should depend on die profiubility of die acquired or comroUed carrier, much
less on die supposed previous '"sacnfices"" of agreemem employees. The Board s role is to
prescribe employee protective conditions dial will ameliorate die adverse effects of a prospective
transaction, not setde outstandmg scores between cairiers and employees. Accordmgly. diere is
no occasion ft)r die Board to dec id - whedier agreemem employees "made die greatest

20

TCU-6 at 3-7 and Rodi VS; see also ARU-24. e^.. Scheer VS at 2 (cirmg emplovee
sacnfices" as ground foi opposing Application)
'
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conttibuiion toward ConraU's recovery." as TCU wimess Roth contends (TCU-6. Rodi VS at 2).
Even if TCU had made such a showmg - and ii has nor' - dial would not warrant burdemng
the transaction with cosdy enhanced employee protective conditions.
In fact, the contention dial Comail's cunent employees are owed some outsunding debt
for their "sacrifices" is just wrong TCU rests its contention principally on die sheer numbers
of employees whose jobs were abolished (or werettansfenedto conx.Tiuier railroads) ui die effort
to build Comail from die properties of its bankrapt predecessors. The union's reliance on diis
dau IS based on the specious notion that Comail's current w rkforce should be paid extra
benefits because other persons no longer work for Comaii, This is a non sequimr The number
of jobs abolished andttansfenedprior to the proposed Conrail transaction is no measure of die
protective benefits that should be imposed in favor of Conrail's current employees (much less
employees of NS and CSX) who may be affected by k. By definition, current Comail employees
did not lose their positions in the effon to build Conrail. thev are the ones who kept their jobs.
Nor are employees w ho may be affected by the proposed transaciion entided to enlianced
protection because Comail employees agreed lo defer wage increases in 1981. A mil account

-' Rotii acknowledges, as he must, dial several "factors" in addition to reduced labor costs
conttibuted to ConraU'sfinancialrecovery TCU-6. Rodi VS at 3-4, These include govemment
inieneiiiion unique to Comail - such as the subsuntial federal subsidies of Conrail and die
elimination of Comail's burdensome commuier service obligation - as well as industty-wide
regulatory reforms that freed cartiers to market rail servces more competitively. Indeed. Roth
acknowledges dial. b> virtue of its ttaffic mix and route sUucmre, Comail "stood to gain more
dian odier e:in-iers from deregulation," UL at 4, Not surpnsiiigly, Rodi makes no effort to
Identify or as:;css die factors dial conttibuted to the demise of ConraU's predecessors - a
consideration that would be every bit as relevant lo the sort of historical reckonUig dial he
purports to present. Any meaningful effort to assign relative "credit" to die many forces,
programs, and persons re.'ponsible for Conraifs cur.'-entfinancialcondition vvould be a complex
and. for rea.sons explained in die text, pointless exercise.
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of die 1981 wage mcrease deferral is provided in die Verified Sutement of WUliam M. McCain,
Comail's Assisunt Vice President-Labor Relations ( "McCaki VS"). As he explams, die 1981
wage mcrease deferral was an express "goal" of die Northeast Rail Services Act ("NERSA").
Pub. L. No. 97-35, 95 Sut. 643 (1981) ("NERSA"), which provided (in section 1134(4)(A)) diat
Conrail "should enter mto collective bargaimng agreements widi its employees which would
reduce Conrail's costs in an amount equal to $200,000,000 a year, begmning AprU 1, 1981,
adjusted annually for inflation." In accordance with dial directive, Conrail negotiated a wage
mcrease deferral agreemeni. entitled "Agreement Beiween Comail and Cerum Labor
Organizauons for Labor Organizations" Conttibutions to Self Sufficiency for ComaU" (heremafter
"1981 Wage Agreemem"). under which Conrail temporarily defened wage mcreases for all crafts
of its unionized employees. In addition - and as TCU wimess Rodi fails to mention - the same
'"sacrifice" was required of nonagreement personnel. Indeed, in addition to requinng Comail
proportionately to defer nonagreement wage increases. NERSA Section r34(l) and die 1981
Agreement required Conrail to reduce die number of nonagreement personnel in proportion to
reductions m agreement personnel. McCaki VS at 2-3.
Conrail has long smce restored its wage packages lo national levels. As wimess McCain
testifies, Conrai: began paying full nauonal wages effective July 1. 1984. and has mainuuied
wages at those levels ever since. Id, at 3,
Moreover. Conrail already has fi'lly compensated tiie employees affected by the 1981
wage mcrease deferral. As Mr McCam explains (and as TCU witness Rodi faUs even to
mention), m 1985. Comail entered mto an agreement (the "Defmitive Agreement of
September 17, 1985, By and Between Conrail and the Undersigned Represenutives of ComaU's
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Agreement Employees" (hereinafter "Defmitive Agreement")), under which Conrail committed
to repay $200 million, and also to make early disttiburon of an Employee Stock Option Plan
('"ESOP"), to compeasaie employees whose wage increases had been deferted pursuant to the
1981 Wage Agreement McCam VS at 4-5.
The pnncipal lerms of the Defmitive Agreement, including di" repayment of deferted
wage mcreases, were mandated by Congress m the Conrail Privatization Act, liib. L. No. 99509, 100 Sut. 1893 (1986), codified at 45 U.S C. §§ 1301 et seq. Among die legislative
fmdings in support of the Privatization Act, Congress found that Conrail's employees
contributed significandy to the turnaround m the Corporation's
financial performance and [that] they should share in the
Corporation's success through a settlement of their claims for
reimbursement for wages below industry sundard, and a share in
the conimon equity of the Corporation.
Id. § 4002(9). Totinsend. Section 4024 of die Privatization Act provided:
PROVI.SIONS FOR EMPLOYEES,
(e) COMPENS.ATION FOR WAGES BELOW INDUSTRY S T A . N D A R D , -

- The Corporalion shall pay $200,000.(X)0 to present and former
employees subject to collective bargaining agreements, in
accordance with the terms and conditions in the Definitive
Agreement refened to in subsection (d)(1), or as odierwise agreed
between the parties.
In addition, pursuant to Section 4024(f) of the Privatization .Act. Conrail was required to honor
the provisions of the Defmitive Agreemeni entitlmg employees lo accelerated distribution of stock
under the ESOP .As Mr, McCain testifies, the parties to the Defmitive Agreemeni intended and
expected tho.se provisions to yield affected employees more mc. ey than they would have received
if wage increases had not been deferred. McCain ^'S ai 4. In any event. Section 4038 ofthe

XVIII-28

P-597

Privatization /.ct expressly provided that the Section 4024 cash and stock benefits were to
con-iimte complete and final resolution of "all clauns arising out of the pay increase deferrals
by present and former employees of [ComaU] under the [198' Wage Agreemenf."""
In short, there is no basis in policy, fact, or law for enhancement of the employee
protective conditions in this proceeding on account of the 1981 wage increase deferral or any
other asserted "sacrifice" by raU labor."

" Roth's failure even lo mention the legislated senlement deprives his supposed '"report"" of any
credibility. He shows a similar disregard for the irath m his description of the Title V employee
protection program mandated by the Regional K.-'il Reorganization Act of 1973. Pub, L. No. 93236. 87 Sut, 985 ('"3R Act"), Accordmg lo Rodi. the initial $250 million authorized for
attrition-type protective payments (under Tide V of the 3R Act) was depleted prem?iurely (in
four years rather than the projected 25) because of "unpredicted caraage in the fora^ of jobs and
income," Roth VS at 5, Acmally, according to congressional reports, the principal reason for
the early depletion of Title V funds was that many individuals who reuined their employment
received "windfalls" in the form of "monthly displacement allowances ' ("MDAs"), S, Rep. No.
96-784. 96lh Cong . 2d Sess. 4-6 (1980). Under the original Title V formula, many individuals
who conlinued as full-time employees of Coruail received, through a combination of regular
eamings and MDAs. armual incomes in excess of their normal earmngs on the predecessor
railroads. Id. Congress intended to "elkninaie windfall benefits ' when it enacted the Suggers
Rail Act of 1980. which made various changes in the formulas for computing .MDAs, Id^ at 5-9.
Hinds V, Consolidated Rail Corp,. 518 F, Supp, 1350. 1354-58 (Sp, Ct, R R R A , 1981). cen,
denied. 4.^4 U S, 1145 (1982).
The various ubles attached to Roth"s sutement also lend no suppon to TCU's labor
"sacrifices"' theory Roth uses the ubles to show that Coruail s operating performance and
profiubiliiv improved between 1978 and the present. None of Roth's ub! ;s oi other figures
shows that these improvemenis were achieved at the expense of CoruaU"s current employees.
The 1981 wage increase defenal is die only asserted "sacrifice" that Rodi attempts lo value; he
says it saved Comail S500 million. However Roth's own figures show that Comail saved many
times that amount through workforce reductions Roth contends (TCU-6, Roth VS at 2) dial
Conrail eliminated 50," 98 jobs smce i980. mcluding 39.754 jobs berween 1980 and 1983 Even
assuming a consian' verage hourly rale of $11,15 (the average Comail wage rate for 1981.
according to Rotli (id_ Att, 1)). and without considering other non-wage labor costs, a single
position cost more than $23,000 per year. By that measure, the positions abolished prior to 1983
alone would have cost Comail well over $12 billion between 1983 aiid die present.
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Likewise, there is no meru in TCU's relian.

i 6) on the amounts of supposed

"severance payments' and "disl(x;ation allowances" to be paid to Comail's nonagreement
employees in connection with the proposedttansaction,ICC/STB-imposed employee protective
conditions have never been conceived as a means to promote economic parity between uiuoniz< d
and nonagreement employees. There is no reason \\
here

f .oard should use them in lhat fashion

ICL contends lhat it would be oniv equiuble" for the Board to enhanee its standcid

employee protections based on the level of nonagreement benefits TCU-6 at 7, However, the
imposition of such an ad hex: arrangement (conttary lo ICC and Boan^ precedent) would not
produce an equiuble result in di:

.As Richard D, Huffman, Conrail"s Assistant Vice

President-Compensation and Benefits, explains, most of the benefits to Conrail's nonagreement
employees (other than certain execiuves whose benefits are subject to indiv ,dual employment
contracts) are ptcx-eeds of the eariy allocation of Conrail"< fS(iP. not "severance" or
"dislocation paynieiil:- \ ci ilicU SUitenien: ol kKh.ad i> Huiln.j;. i ilulliii.i;i VS"»
Hufftnan explain^
ivi!K-i;.wi

As Mr,

SOP was pan oi (\)nrairs Matched Savings Plan, a 401(k)
! uUxXt.1 >\!; v!, ci!.{-n'.- >• : .•

' A u :.i.»iv..eu .- till Courail stock.

In accordance with applicable sundards. Coiuail is now allocating to eligible ESOP participants
.:
to purch;i

, ;:,

.n. \

'•'

f .:.-.

LSOP shares when the plan

ised in l9-)0i

J cmri.-v.v^ had an cqua' -'pp-'rtiiT
M-atched Savmgs Plan/ESOf

.lie loan used

in 1989. ComaU ottered all o\ ws cu\

in the Conrail
oppormmty to

iiiL unallocated shares are thosi. f .sul' stuK- Uiat weie IK'; .UIM^ lud to individual
employees' retirement savings accounts (under 'he Matched Savings Plan) prior to the tender of
shares pursuani to die tender offer. Huffman V i at 3
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participate in die plan. All of Conrail's urions rejected dial proposal. In 1992, one union, the
FOP, made an agreemeni to participate in the Comail Matched Savings Plan/ESOP; its members
will participate in the ESOP allocation on the same terais applicable lo nonagreement employees.
as will cerum TCU-represented "Techmcally Covered" clerical employees, who are subject to
Comail's nonagreement benefits package, Huffman VS at 3-4; McCam VS at 5. In hindsight.
the other unions may regret diek decisions to reject the ESOP. However, there is nothmg
"equiuble" about TCU's suggestion that employees who rejected the oppormnity andrisksof
participatmg ui the ESOP should obum enhanced protection m dus proceeding.-^
c.

Employees of Nonapplicant Carriers Are Not Eligible For New York
Dock Protection

UTU urges the Board to extend labor protection to employees of a nonapplicant carrier.
D&H. UTU-5 at 6-7,-'' UTL^'s requesi is contrary- to precedent and should be denied.
The ICC held long ago tiiat its "labor protection conditions are designed to protect only
employees of railroads participating in ttansactions." reflecting that "Congress intended
protection only for employees of the merging railroads " BN Control. 360 I C C, at 948 The

As Mr, McCain testifies (VS at 6). there also is no merit to the contentions of Conrail
employee R,D, Chamberlain, who urges the Board to deny the Application on the ground lhat
Cotuail employees assertedly "gave up our money making agreements and crew sizes lo make
[Conrail] a profiuble railroad" I.,ener fUed December 2. 199"^ by R D Chamberiain.
(unnumbered) at 1. Mr Cliamberiain s referenee to "money making ag'-eemenls " presumably
refers to the fully-repaid 1981 wage increase defertal descnbed in the text. His reference to
'"crew sizes'" refers lo Comail/UTU agreements which, like the comparable crew consist
agreements on all other class I railroads, provide enhanced moneury benefits lo employees who
work in reduced crews Fhe fact that UTI made such agreements with Conrail does not
distinguish die proposed transaciion from the several recent class I consolidatioas and does not
otherwise warrant denying the .Application,
See also Comments of New York Sute Legislative Board. UTU (unnumbered) at 8.
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ICC never wavered from this view; it consistemly denied protection to employees of nonapplicant
cartiers.-"

The Board recendy acUiered to this posiuon in UP/SP. slip op. at 175 n.22

(employee protection conditions are 'not intended to protect employees of carriers not participatmg in" thettansaction).There is no basis for changmg course now.
UTU mauiums that D&H's employees should be treated differently because NS will be
operating a portion of Conrail's Southera Tier route,raniungfrom Binghamton to Buffalo, over
which D&H holds ttackage rights. Curtendy, the bulk of D&H's ttaffic over this corridor is
overhead ttaffic that is interchanged with NS at Buffalo. Because NS will be acquiring this
portion of die Southem Tier, UTU anticipates that NS will use its own trains over the line,
obviating the Buffalo interchange with D&H. According to UTU, this will result ki less work
for the D&H train service employees currently operating ttauis over that line.
Contrary to UTLI's assertions, nothing in this circumstance warrants depamire from the
rale that labor protection conditions are not intended lo protect employees of nonapplicant
carriers. The mere fact that D&H holdsttackagerighison a Comail line that will be operated
by NS does not make L»&H an applicant (or make the employees of D&H employees of NS or
Conrail)

UTU contends (UTU-5 at 6). mistakenly and without ciution to authority, that

"because NS is acquiri-.g temtory over which L>&H hasttackagerights." this case is "different

E g . CSX Control. 360 I.C.C. at 590-91 ("we have never imposed labor protection
conduions for the benefu of nonapplicant carriers' employees"); NS Conttol. 366 I C C. at 23031; UP Conttol. 366 I.CC. at 621 (Section 11347 "did not consider protecuon of employees
beyond those employed by the earners that were parties to thettansactionitselF); UP/MKT. 4
I.C,C,2d at 513; UP/CNW. slip op, at 96 ("protection for employees of carriers other than the
prunary applicants is unwartanted. because labor protective condiuons are designee^ to protect
only employees of railroads participating in ttansactions").
XVIII-32

P-601

from the normal scenario where a third-party carrier loses work due to a diversion ofttafficupon
implemenution of die ttansaction."
In fact, our case is functionally identical to the "normal sceiia.io" ki whici: ^n ai^plicant
acquires a rail line and thereafter diverts it.' iraffic to that line and away from another, parallel
line owned by a thkd-party, nonapplicant carrier. Here, just as much as in the typical parallel
lines scenario, there are rwo rail lines involved - ComaU's by ownersh'p anc D&H's by ttackage
rights. These raU lines are just operated on one physical piece of track. D&H remains a
nonapplicant. and Lhere is no more justification for affording protection to its employees than to
any other nonapplicant's employees

Cf, Rio Grande Control. 4 I,C.C,2d at 957 (no basis for

providing protection lo nonapplicant employees who may lose work as a result of an applicant
carrier's discontinuing the use of trackage rights over the line on which the nonapplicant
employees work, and routing ttaffic over a line the applicant will acquke in the transaction).
3.

Other Requested Modifications

Some commentors have requested that the Board issue an order requiring labor
organizations, at Applicants' request, to engage in New York Dcx:k implementing agreemeni
negotiations prior to Board approval of the transaciion, NITL-7 at 36-37;'* CARG-5 at 3; Terta
Nitrogen Corp and Tena Indus . lnc, (urmumbered) al 3, Applicanis recognize that there are
benefits in reaching pre-approval implemenling agreements,^''

Since filing its conunents. die NITL reached a .settlement with CSX and NS and supports the
transaction.
Terra Nitrogen additionally requests that the Board's approval decision not become effective
until Applicants certify that they have emered into unplementing agreements. This condition has
never been imposed before, and no circumsunces exist that would wartant its imposiuon hre.
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Several commentors also have asked that die Board require the Applicant o submit all
labor implementing agreements to the Board for its .ipproval. Comments of PPG Indus.. Inc.
(unnumbered) at 5; Comments of E.I. DuPont de Nemours & Co . Inc (unnumbered) at 6. This
too is an imnecessarv' requkement. There is no need for the Board to review implementing
agreements reached through negotiatio:

Requiring such review would needlessly delay

implemenution that had already been agreed upon.
4,

.Applicants Will Not Violate Article I . Section 3 of New York Dock

TCU argues that Applicants' proposals violate Article I, Section 3 of New York Dcx:k in
that .Applicants are supposedly proposmg to deny CSX clerical employees protection under
existmg CSX-TCli job subilization agreements and to deny former Coiu-ail employees protection
under ConraU's Supplemenul I nemployment Benefits ("SUB") Plan TCli-6 al 19-21, Section
3 provides that the .New York Dock conditions must be consiraed so as not to deny employees
nghts or benefits under exisung job secunry or protective arrangements, but that an employee
cannot "pyramid " benefits That is, an employee entided to benefits under both New York Dock
and another protective arrangemcr:t must select ody one artangement under which to receive
benefits.
Conttary to TCU s apparent misundersunding, CSX and NS are not proposing to deny
benefits under die Comail SUB Plan or CSX's subilization agreement,''^ CS.X and .NS agree
that protections under existing protective artangements are presened by Section 3.

However, it is Applicants' position that the mere placement of employees covered by the
CSX-TCU' job subilization agreemems under the Comail agreemeni and of employees covered
by the Sl^^B Plan under the CS.X or NS agreements will not entitle these employees to benefits
under either die protective agreements or New York Dock.
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5.

Placing Employees On A Consolidated Roster When They Cannot
Initially Hold A Position At The Consolidated I ocation Is Neither
Unprecedented Nor Violative Of New York Dock

CSX proposes, after diettansaction,to consolidate the clerical work associated with
customer service, crew management, fmance and headquarters funcuons m JacksonvUle, Florida.
Accordingly, CSX has proposed to transfer these clerical functions relating to the portions of
ComaU that it will operate to JacksonvUle. CSX is further proposmg to place Conrail clerical
employees performing these functions who are not immediately needed on JacksonvUle senioriry
rosters. As a result, when fumre vacancies arise at JacksonvUle, these employees will be recalled
to fill those vacancies.

TCU argues that such a transfer to anc ^ seniority roster is

unprecedented and changes New York Dock. TCU-6 at 14-17. CSX"s proposal is neither
unprecedented nor conttary to New York Dock.
The two Board decisions cited by TCU do not preclude CSX from including in a proposed
implementing agreement a provision that furloughed employees are obligated to relocate when
recalled for a new position. In fact, contrary to TCU's broad assertion that "[n]o raUroad has
ever implemented such a policy." TCU-6 al 16, CSX has m past coordinations, pursuant lo
negotiated implementing agreements, listed surplus employees on a seniority roster before work
was available for them at the new location and then recalled them when positions became
available. Indeed. CSX has entered into such arrangements widi TCU. Peifer/Spenski RVS at
57-58.
The Board decisions cited by TCU concluded that, under Section 6(d) of New York
Dock, a mrloughed employee s dismissal allowance could be termmated if die underlymg
agreement required the employee to accept the transfer. CSX Corp—Control-Chessie Svs . Inc.
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and Seaboard Coast Line Indus.. Inc, (Arbitration Review). Fmance Docket No. 28905 (Sub-No.
28), served September 3, 1997; CSX Corp.-Control-Chessie Svs.. Inc. and Seaboard Coast
Line Indus.. Inc. (Arbitration Review). Finance Docket No. 28905 (Sub-No. 25). served
January 11, 1994, These decisions do not hold dial a negotiated or arbitrated unplemenimg
agreement cannot require a dismissed employee to relocate.
CSX can show dial requirmg furloughed former Comail employees to relocate to
Jacksonville as positions become available is necessary to realize the efficiencies of the
transaction, Aldiough these employees wili miiially be surplus. CSX expects lo have positions
for them wiihin three years CSX will benefit from their job experience. Clerical employees
required to relocate to Jacksonville will suffer no economic loss because lhey will receive
relocation assistance provided for by the New York Dock conduions. Moreover, they will be
productively employed at good, high-paying jobs where they will be able lo use their prior
railroad experience. Finally, the " significant equity issues for Conrail and CSXT JacksonvUle
employees" regaiding " whether such transferred seniority should be doveuiled or enduiled . . . "
(TCU-6 al 17) are the kinds of issuesttaditionallyaddressed ui unplementing agreements and
present no "unique circumsunces."
D.

The Board Has Audiority To Modify Labor Agreements In Order T^ P'^rmit
Implemenution Of The Conrail Transaciion. And The Camers Are Not Required
To Follow The Procedures Of The Railwa; Labor Act And The Washington Job
Protection Agreement To Implement The Iransaction
The ARU devote subsuntial efft)rt to atucking the esublished framework ensuring that

NS and CSX will be able, now and in the fumre. lo make operational changestiiiaiwUl permil
them to achieve die publicttansportationbenefiis the Comailttansactionpromises.

In this

connection, the .ARU contend dial the Board lacks authority to modify labor agreements lo permil
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operational implemenution of the transaction. Accordmg to the ARU. the carriers cannot carry
out the Comailttansactionuntil they first bargain with theu labor unions under RLA Section 6
and the WJPA to obUin the changes in existing labor agreements necessary to permit
unplemenution.
The position of the ARU is a denial of seven decades of sumtory and administrative
historj' under the ICA"s consolidation and employee protective provisions. More pointedly, the
position of the ARU is a denial of all that has occurred in the law skice 1983, when the ICC was
first called upon to address these matters under tne current sundard employee protective
conditions.The ARU theories are discredited

They have no basis ki law. They carry no

subsunce.
The RLA/WJPA model advanced by the ARU is a fonnula for defeating the Comail
transacuon The position of the ARU is that the parties can voluntarily negotiate the lerms of
implemenution. free from any meaaingmi compulsory dispute resolution mecharusm should
agreement not be reached. This is not. and never has been, a viable framework for ensuring lhat
operational changes designed u, unplement approved transactions will occur. As a practical
matter, lo require the carriers to negotiate under the RLA over their right to implement
transactions is to guarantee that transactions will not occur. The RLA is not designed to produce
prompt agreement: just the opposite. Forcing carriers to adhere to such a process would require

^' Denver & Rio Grande Westera R R.-Trackage Rights—Missouri Pacific R R,. Fmance
Docket No. 30.000 (Sub N0.-I8). sened October 25. 1983. slip op. at 6 (explaining diat the
ICC's jurisdiction over transactions would be "substantially nullified" if a Section 4 arbittator
could not authorize cartiers to make die changes "in existing working condiiions and collective
bargaining agreements" required for iniplemeniaiion lo occur), appeal dismissed sub nom, ICC
V Brotherhood of LxKomotive Engineers. 482 U S. 270 (1987).
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them to pay a second price to labor in order to obtain the right to make needed operational
changes. Congress, however, has akeady stt the price for the implemenution of die ConraU
transaction, by requiring the payment of unparalleled compensatory benefits to adversely affected
employees.
UnlUce the RLA/WJPA model. New York Dock's mandatory and assured arbitration
mechanism is designed to permit die carriers to obuin the adjustments in work forces necessary
to unplement the Conrail transaction. It is the vehicle that enables carriers to implement the
"operational aspects of thettansaction""without the need to apply to . . . labor unions"' for
"authority to do so," except as required by the protective conduions themselves. UP/MKT
Control. 4 I.C.C.2d at 514.
At this late date, there is simply no room for any dispute on these bedrock principles.
Labor interests have tried unsuccessfully for fifteep years to win support for the proposition that
carriers must use tht RLA to obuin changes in labor agreements necessary to implement
approvedttansactions.The unions have litigated these matters intiiecourts and before die ICC
and the Board tmif* and tkne again. The battle is over. The unions have lost. The law is settled
that the Board has the authority to modify' labor agreements, and that die operational
implemenution of approvedttansactionsoccurs exclusiveh' through the New York Dock process.
There is no justification for the assertion by die ARU that the carriers' unions must now be
handed the power of veto over implemenution of the ConraU ttarisaction.
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We address the subject here not because there is any question as to what the law is, but
only because the ARU, against all reason - and conttary to the position of many other
unions'^ - persist m advancing thek outmoded positions, without acknowledgmg that they are
askmg for a complete reversal of setded doctruie.
The principles at stake are fundamenul to carriers' ability to implement merger and
control transactions

it is a familiar proposition that what carries do when diey come under

common conttol is integrate thek previously separate facilities, train operations, and workforces,
to realize the benefits of being a unified system, raiher than a collection of mdependeni
railroads."
By their namre. such integrated operations are incompatible with existing labor
agreements. Labor agreements cortespond to work arrangements as they existed before the
transaction, when the carriers vvere separate. These agreements divide up work by temtor, and
facility. Thus, for e.xample, a labor agreement's "scope" rale reserves work exclusively to
employees covered by lhat c greement, American Train Dispatchers Association v, ICC. 26 F.3d
1157. 1161 (D.C, Cir 1994) ("ATDA v ICC")

Semority provisions sunilarly divide

workforces. They provide that jobs on die territory or facUity lo which die labor agreement

LITU. ^or example, has admitted that m the proper circumstances a New York Dock arbitrator can modify labor agreements. Union Pacific Corp - Conu ''I and Merger - Souihem Pacific
Transp Co,. Finance Dcx;ket No, 32760 (Sub-No 22). sened June 26. 1997. slip op, at 5 ("UPSP/Tram Operations"), as have TCU (rCU-6 at 18). lAM (IAM-4, at 10-11). and URSA
(URSA-3. at 12-13). ui their comments in this proceeding.
" E ^ . Soudiera Rv -Purchase-Ill, Central R R,. 5 I,C.C.2d 842, 848 (1989) (operational
changes lo realize the economies made possible by acquis'tions of conttol typically " involve a
broad restmcmring of two formerly independent work force:, into a new Integra ;ed unil or
units"), aff'd sub nom. United Transporution L^mon v. United Sutes. 905 F.2d 463 (D.C. Ck.
1990).
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applies can be assigned only to employees holding seniority rights under that agreement.
Differences in other workralescan likewise frastrate integration of operaiions.
Consequentiy. there is a collision between existing labor agreements and a carrier's ability
to carry out the Board"s authorization by integrating its operations,'^ Here, as the CSX and NS
Operating Plans describe (and Part F. below, briefly discusses), CSX and NS expect to undertake
myriad operational changes directly related to realizing the transporution benefits of their each
operating allocated portions of Comail For example, CSX and NS e.xpiect to consolidate ttain
operations, ttansfer and centralize various types of clerical and shopcraft work, realign crew
districts, and consolidate seniority systems. None of these operational integrations could CKCur
if all existing agreements had to be left in place unchanged.
We here give bul one specific example, which is particularly tellkg for the disingenuous
way the ARU tteat il in their Comments

After the transaction, NS anticipates operating an

integrated locomotivefleet,such lhat it w ill make no operational difference whether a Iccomotive
previously belonged to NS or to (former) ConraU NS intends to organize the heavy repau of
the combined locomotive fleet based on the IcKomotive's manufacmrer:

locomouves

manufactured by General Electric will be sent lo NW's existing locomotive facility in Roanoke
for repak. whUe General Motors locomotives will be repaked at the ComaU Jumau locomotive

" As the ICC explained: ""almost all consolidations require scope [rale] and seniority
[provision] changes m order to effectuate the purpose of the iransaction. Railway Labor Act
bargaining over these aspects of a consolidation would frastrate the ttansactions." CSX
Corp—Control-Chessie .Svstem, Inc and .Seaboard Coast Line Industnes. Inc. (Arbitration
Review), Finance Docket No. 28905 (Sub-No, 27), sei ved December 7. 1995). slip op, at 15
("CSX Control'Train Operations"), aff'd sub nom. United Transportation Union v, STB. 108
F 3d 1425 (D.C, Cir 1997).
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facility at Altoona. which NS will be operating.

This arrangement will pennit functional

specialization which wUI promote greater eff ,iency in NS" locomotive heavny repak operations.
NS could not do vhis under the existmg NW and Comail labor agreements with die
shopcraft uruons applicable in those shops. The classification-of-work rales in the Comail
agreements would prohibit former Comail locomotives from bemg sent to Roanoke for repair
by NW employees; the classification-of-workralesin the NW agreements would prevent NS
locomotives from being sent to Altoona for repair by (former) Conrail employees. Leaving these
ar:reemeni lerms unchanged would prevent NS — and thereby the public - from reaping the
advanuges of having an integrated locomotive fleet.
The ARU assert that this inherent tension beiween the RLA and implemenution of
transactions is to be resolved in favor of die RLA and against implemenution. According to the
ARU. die only way agreement changes can occur is by the purchased consent of labor though
RLA/WJPA negouation.

" The ARU (ARU-23 at 142-45) confuse dus mndamenul point The ARU suggest that
nothing in the Conrail agreements" classification-of-work rales would prevent former Comail
employeei from repainng .N'S locomotives al the former Conrail facility at Altoona, Bul even
assuming that das is trae, die ARU misrepresent the key point It is these rales ki the NW
agreements that would prevent NS locomotives ftom being sent lo the former Conrail facility in
Altoona for repak, Wha' theralesin the Contail agreements would prevent is the sending of
Comail's IvKomotives to Roanoke for repair by NW employees.
According'y. the ARU assertion (ARU-23 at 1451 that "nothing uithe Comail agreements
prevents NS from having GE or GM locomotives serviced at any location"' is false. The AiiU
know this. At a different point in die , Comments (at 110). fhe ARU expressly endorse NS'
explanation lhat d»e " Comail shop c afis agreemems contain provisions that "restrict the repair
of Comail locomotives by other thai. Conrail employees ' " (quoting NS Ans, to ARU Int, No.
183),
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The ARU position is conttary to law. Congress, the courts, and die Board have resolved
the inherent tension by providing dial a carrier's ability to unplement an approved transaction
prevails over the RLA and existmg labor agreements that would stymie unplemenution. The
implementing agreement resultuig from the New York Dock procedures is the means by which
transactions can occur. Union consent to operational implemenution is. ultunately. not required.
But neither can the carriers unUaierally implement attansaction,as the ARU wrongly assert.
Implemenution occurs by agreement or. failing that, through adjudication in arbitration.
The seminal modera era decision is Norfolk & Westem Ry, v, American Train
Dispatchers Ass'n. 499 U.S. 117 (1991) (' Dispatchers"), in which the Supreme Court held diat
the 49 u s e, § 11321(a) exemption from "all other law " authorizes carriers to unplement
transactions free from the resttainls of RLA Section 6 and labor agreements, 499 U S at 13133.^*

As the Court explamed, were the R1.A to apply, ""rail cartier consolidatioas would be

difficult, if not unpossible, to achieve," Id, at 133 Exhaustion ofthe RLA Section 6 process
is "almost interminai-!'* " Detroit & Toledo Shore Line R R, v. United Transporution Union,
396 U.S 142. 155 (1969). Tbe point of the Section 6 process is precisely not to force parties
to agreement. Elgin. Joliet & Eastem Rv v Buriev. 325 U.S, 711. 725 (1945), and. if that
process were to apply to the unplemenution of Board-authorizedttansactions,umons would, in
the end. be empowered to strUce in order to block them. Requiring carriers lo adhere to the

Section 11321(a) [formeriy § 11341(a)] of Title 49. U S.C. provides m relevant part:
The authority of the Intersute Commerce Commission under this
subchapter [Subchapter Ill-CombinationsJ is exclusive . . . . A carrier
. , , participating in that approved or exemptedttansactionis exempt from
d'e antitrast law and from all other law . , , as necessary to let that person
carry out the ttansaction . . .
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prottacted RLA process in an effort to win union consent to needed changes in labor agreements
'"would so delay the proposed ttansfer of operations that any efficiencies the carriers sought
would be defeated," Dispatchers. 499 U S. at 133. Section 11321(a) "is designed to avoid this
result,"" and so permil realization of the longstanding congressional goal to faciliute ttansactions
and promote the health of the nation"s rail system. 499 U.S. at 133."
The Board has authority to modify labor agreements as necessary to permit
implemenution of approvedttansactions.United Transporution Union v. STB, 108 F.3d 1425,
1429 (D.C. Ck. 1997) (case law "is clear in recognizkig that the Commission may modify
agreements as necessary to effecmate coveredttansactions")("U. ' v. STB"); ATDA v. ICC.
26 F.3d at 1162-65; Railwav Labor Executives Association v Umted .^tates. 987 F.2d 806. 81314 (D.C, Cir. 1993) ("Executives"). To diis end. die courts have made cleai '.".at 49 U.S.C. §
11326 [formerly § 11347] is an independent source of sumtory authorirv (m addition lo Section
11321(a)) for modification of labor agreements by the Board and its arbittators. Executives. 987
F.2d at 813-15 (Section 11326 "coniemplaie(s] that the ICC may modify a CBA" as "necessary
to effecmate a transaction").^*

Congressman Menendez sutes that "[t]he STB would never seriously entertain voiding
contracts for coal or diesel mei for profiuble compames '" Congres5man Menendez
(unnumbered) at 5, Vendors of coal and c'lesel ftiel cannot block a Board-authorized iransaction.
Similarly, railroads are not required by federal law to enter into the implemenution of a railroad
transportation conttact with particular vendors. In contrast, railroads are required by federal law
lo bargain with uie represenutives of their employees. Thus, labor contracts are not stticdy
comparable to conttacts for goods and sen ices. Moreover. Applicants are askmg the Board not
lo permit the anti-assignmenl provisions in a number of contracts lo sttip Conrail's assets away
from their intended use by CSX and NS See Secuon VT
The precise contours of the Board's authorit}- - mcluding the prerequisites to and limits on
the Board's exercise of that authority - are discussed m Part E. below.
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The courts raimgs merely confirm the position armounced m decision after decision by
the ICC. and now die Board, both in approving rail mergers or acquisitions of conttoP' and in
reviewing arbittation awards under the protective conditions,*'
These decisions conclusively establish lhat the Board has the authority to modify "scope"
rales, seniority rales, and other rates of pay, rales, and working conditions, if necessary. In
particular, under New York Dock, work can be removed from die jurisdiction ( scope) of separate
labor agreements and put under a single agreement to govem die consolidated operations, so that
work and employees can be assigned appropriately throughout the integrated system

And

E.g,, UP/SP. slip op at 173 (the arbitrator "will have the authority to override CBAs and
RLA righis as necessarv to effect , , the merger"): BN Santa Fe, slip op, at 82 ("an arbitrator
. , , clearf does have aul'iority to ovenide CBAs and RLA rights, as necessary to effeci die
BN/Sanu Fe conttol Uarisaclion ").
*^ E g,. UP-SP'Train Operaiions. slip op at 4 ("u is now firmly esublished that the Board,
or arbitrators acting pursuani lo authority delegated to ihem under New York Dock, may
override provisions of collective bargaining agreements when an override is necessary for
realization of the public tienefits of appn > -idttansaciiorLs):CSX Control Train Operaiions, slip
op, at 3, 12 ("it IS well .settled" that "this ...gency ^and an arbitrator acting under New York
Dock) is authorized to override provisions of cc>llective bargaining agreements that prevent
realization of the public benefits of a transaction"'); CS.X Corp -Control -Chessie System. Inc ,
a.nd Seaboard Coast l.ine Industries, Inc , 8 I C C 2d 715, 720 (1992) (ICC and its arbitrators
can ovemde existing labor agreements "dial would prevent" an authorizedttansaction"from
being cartied out" ), aff"d. ATDA v ICC; Norfolk & Westem Ry el al—Exemption-Conttact
tc> Arbitrate and Trackage Rights (Arbitration Review), Finance Dockei No, 30582 (Sub-No 2i.
sened July 7, 1989, as reaffimied after remaii,j. sen'ed May 14, 1992. slip op at 4 ("Interstate
Railroad") ("the Connniission and delegated arbitrators have the auihority to override provisioas
of a collective bargaimng agreemeni if such provisions prevent a Commission approved
transactior from being carried out"); Nortolk Souihem Corp—Conlrol -Nortblk & Western Rv,
and Soudiern Rv,. 4 LCC 2d 1080. 1083 (19£8) ("NS Conttol Power Distribution") ("n has
long been the Commission s view that private collective bargainmg agreements and 1RL.A]
provisions must give way to the Commission-mandated procedures of [New York Dock Art. I.]
section 4 when parties are unable to agree on changes in working conditiorLS requked to
implement a transaction authorized by the Commission") (this decision wts vacated by the D C,
Circuit, but then reinstated when the Uruted Sutes Supreme Court reversed the D C Circuit in
Dispatchers),
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employees can bettansferredfrom one labor agreement to another and placed on a consolidated
seniority roster, so they can draw work assignments throughout the integrated system, under
common rales,*' Such changes are precisely those required for cartiers to realize the
transportation benefits of being an integrated sysiem in the first place, UTL' v, STB. 108 F.3d
at 1431 ("it is obvious that separate and distinct parts, operating separately and distinctiy. will
not generate the value of consolidation"); ATDA v. ICC. 26 F.3d at 1163.
It is equally settled that New York Dock proviues the exclusive forum for implementing
Board-approvedttansactions.The Supreme Court's decision m Dispatchers makes clear that "the
ability of the [Board] to exempt parties from RLA procedures and impose an alternative set of

CSX Controf Train Operations, for example. emphasizc,> that New York Dock authority
includes "the switching of employees from work under one collective bargaimng agreement to
another," Slip op, at 12, That case involved CSX's consolidating die train operations of four
separate properties under its common control, where the operations on each property were
govemed by a different labor agreement The ICC upheld as appropriate an implementing
agreement that merged four semority rosters into one consolidated roster, and placed the affected
employees under a single labor agreement, which would apply lo the consolidated operations,
TTie D C Circuit affirmed, fmding it evident tnat these changes were "necessary to effecmate
the merger of the rail lines," and miprove efficiency of operations, "resulting in reduced rates
lo shippers and ultimately to consumers," UTU v, STB. 108 F,3d at 1431,
The Board reached the same conclusion m LiP-SP/Train Operatiom;, reaffirming that its
authority encompasses die ""consolidation of collective bargaining agreemems," SUp op, at 5.
This case involved UP's consolidating ttain operations on separate propierties under its common
control, where the operations on each property weie govemed by a separate labor agreement.
The Board upheld as appropriate an implementing agreemem that merged separate seruority
rosters into one consolidated rosier, and which placed the employees under a single, uniform
labor agreement, applicable throughout the consolidated operations. Slip op. at 4-5.
The ICC had earlier endorsed die same pnnciple in Intersute Railroad There, NW and
its affiliate Southem Railway [now named NSR] jointly assumed control of a third affiliated
railroad, the Intersute Railroad Companv, with NW becoming responsible for train operauons
over die Intersute property. The ICC upheld as appropriate an implementing agreement
providing ihat the former Intersute employees would work under the NW labor agreement.
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procedures" "to efficiently resolve labor disputes which arise in connection — or allegedly in
connection - with a railroad' transaction is essential to the effective working of the ICA
consolidation scheme Railwav Labor Executives' Association v Southem Pacific Transporution
Co,, 7 F,3d 902, 906-07 (9di Cu. 1993). cert, denied. 510 U.S. 1193 (1994).

The ICC (and

now the Board) has long held thir same position.""
The ARU have no valid argument against these controlling audiorities. Instead, the ARU
either ignore these decisions entirely, or twist them beyond recogmtion lo make it appear as
though the unions won these cases when in fact they lost.
Rather than legal authority, the ARU sene up a false history of the ICA consolidation
and employee protection provisioas. In this regard, the ARU assert (e.g,. ARU-23 at 77) that
the current framework marks a radical deparmre from some past era when Congress and Lhe ICC
left impiciu'^ntation ofttansactionsto the vagaries of the RLA, But this is not an historically
valid way of describing the ICA consolidation framework. The recent case law is grounded in
decades of historv

It follows directly that a strUce intended to ""unilaterally frastrate" the deciiion of a New- York
Dock arbitrator is unlawful and may be enjoined, CSX Transporution v United Transporution
Union. 86 F 3d 346, 349 (4th Cir. 1996). Any other conclusion would "thwart the operation
of the arbitration provision" of New York Dock. 86 F,3d at 352,
E,g,, NS Control/Power Distribution. 4 LCC 2d at 1084 (udess the "mandatory arbittation
provisioas of New York Dock uke precedence over the RI^.A dispute reioluticn procedures."
there "ean be no assurances" that Of)eraiional changes implementing an approved ttansaction
"could ever be accomplished." because the RL.A conuins "no mechanism , . . for insuring lhat
the parties will amve at agreement"; ciution omitted); Iniersute Railroad, decision sened July
7, 1989, slip op at 5 ("it is settled dial labor disputes arismg from transactions approved
pursuant to 49 U S C. § 11343 are resolved under Commission-imposed labor protective
conditions and not through die provisions of the RL.A"),
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Congress and the ICC never expected the RLA to be the vehicle for unplementing
transactions. Rather, over the years an ICA-based mechamsm for tur.ely unplementation ihrough
a process of mandatory and assured arbittation has been developed. In particular, the real history
of the ICA's consolidation and employee protective condiiions conclusively esublishes: (I) that
Congress understood from the sUrt that consolidations require changes in the terms of existing
labor agreements m order lo proceed, which is why Congress mandated protection for
employees; (2) that Congress also understood that the RLA was an unpediment to implemenution. which is why Congress exemptedttansaclioasfrom lhat sumte; (3) that the arbitration provisions in the ICCs employee protective conditions displace the RLA mechanism for dispute
resolution and provide an affirmative, exclusive means of resolving labor disputes over
implemenution; and (4) that, to do their jobs, arbitrators acting under the protective conditions
necessarily must modify labor agreement lerms t^at would impair implementation In exchange,
employees receive umquely generous compensatory benefits, now including up lo six years' wage
protection New York Dock. 360 LCC, at 84,
The surting point is Congress" continual recommittnent, since 1920, to a national policy
of fosteringrailroadconsolidations that serve to rationalize and improve the nation's rail system
Dispatchers. 499 U.S at 132.^" From the outset, the Section 11321(a) exemption has been a

E ^ . United States v lx)wden. 308 U.S. 225. 232 (1939) (owmg to die Transportation Act
of 1920, "consolidation of the railroads of the country. in the interest of economy and efficiency,
became an esublished national policy "); County of Marin v United Slates. 356 U.S, 41."'. 416,
417-18 (1958) (Transponation Act of 1940 was designed "to faciliute merger and consolidation
in the naiitmal iiansportaticm system." and 'expresseld] clearly the desire of Congress that the
industry proceed toward an integrated nalioria'.ttansporutionsysiem ihrough subsuntial corporate
siinplificafiou""); Pittsburgh & I.ake Erie R.R, v Railway Labor Executives' Association. 491
U.S. 490 (1989) (die 4R Act of 1976 and die Suggers Act of 1980 were "aimed at reversing die
(continued...)
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comerstone of die legislative design. Seaboard .Air Line R R v, Daniel. 333 U.S, 118, 125
(1948), ensuring dial die "obligations unposed by laws such as the RL.A will noi prevent die
efficiencies of consolidation from bekig achieved," Dispatchers. 499 U S, at 132,
The Supreme Court's holdmg dial Section 11321(a) ovenides "co'lecuve-bargaimng
obligations via the RLA" in order lo ensure diat transactions would not be defeated "makes sense
of die consolidation provisions" of die ICA. 499 U S, at 132. It confkms dial Congress has
always apprecia'ed dial integrating once separate railroad operations, facilities, or workforces would necessarily require changes in labor agreements, and dial die P-LA would frastrate
implemenution Id at 132-33. *^
The employee protective condiiions complement the broad guarantees of the
Section 11321(a) exemption. Id, Section 11321(a) ovemdes die RLA. bul it does not provide
an affirmative mean; for management and labor lo agree on lerms of implemenution of
transactioas in order lo promote " die maintenance of a senice unmterrapted by labor disputes,"
United States v. lA)wden. 308 U S 225, 235 36 (1939) ("lowden"). The arbitration provisions
in the employee protective conditions, as developed over tune, serve dial mnclion In exchange,
employees receive extremely generous compensation under die conditions.

** ( ..continued)
rail indusiry-"s decline du-ough deregu'atory effo ts. above all by sl eamlining procedures to
effecmate economically efficient ttansacuons").
The one deviation from diis framework is the telling exception of die duee-year period v hen
Tide I of die Emergency Railroad Transporution Act of 1933 ("ERTA"), ch, 91, 48 Sut. 211.
was in effect. That temporary .sumte expressly excluded die RLA and labor agreements from
die c overage of ils exemption provision. Title I , § 10(a). 48 Sut, 215 - an exclusion dial was
removed from die exemption provision in die permanent T ide II of ERTA, ch. 91, § 202(15),
48 Sut. 211. 219, a predecessor of § 11321(a).
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The WJPA, an RLA agreement entered into by most of the nation's railroads and unions,
served as a model for later ICC protective arrangemenls. New York Dock Ry, v United States.
600 r ,2d 83, 86 (2d Ck. 1979). V/JPA provided for up to five years wage protection for
employees affected by ' coordinations' between camers. And WJPA Sections 4 and 5 required
90-day advance notice to interested employees and a preconsummation implementing agreement
regarding die " changes to be effected' by a coordination and "any assignment of employees made
necessary by a coordination."
In Lowden. die Supreme Court upheld the ICCs unposition of labor protection modeled
after WJPA. even absent explicit sumtory authorization.

Compiensatory protection was

appropriate precisel) because consolidations unavoidably abridge rights previously held under
existing labor agreemems. including "the loss of semorityrighiswhicii. by common practice of
the lailroads are restricted in their operation to those members of groups who are employed al
spffcified points or divisions," 308 U S, at 233. 235-36,
The Traasporution Act of 1940. ch, 722. ,>4 Sut 899. placed a statutory foundation
under employee protection, directing the ICC lo provide a "fair and equitable anangement" for
employees adversely affected by transactions, fhe {iivoul event was Congress" rejection of the
so-called Harrington Amendment, which would have prevented railroad consolidations from

^ The ARU wrongly suggest that Lowden does not recognize a link between empkiyee prote"
lion and the fact lhat transactions ineviubly abndge employee contract rights In fact, it was
precisely because of Congress' "recognizing lhat consolidations in the public interest w ill" result
in dismissals, transfers, and 'the loss of semority rights'" that Congress decided to impose "a
nuniber of labor-protecting requirements," Dispatchers, 499 US at 133 (quoting Lowden). In
Ix)wden itself, the ICC had approved the ""doveuiling' of the two carriers' seniority rosters.
Chicago. Rock Island & Georgia Rv Trastees Lease. 2.30 I.C.C. 181, 185. ISl (1938),
modified. 223 I C C 29 (1939),
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occuning unless all RLA-based rights were preserved, by barring die ICC from approvmg any
transaction that would "result m unemployment oi displacement of employees , . . or in the
knpairaient of existing employment rights." 84 Cong. Rec 9882 (1939), The Haraington
Amendment "ihreatened to prevent all consolidations,'" Railwav Labor Executives' Ass". y_.
United Sutes. 339 U.S. 142. 151 (1950), by handkig to labor die right to reftise to agree to die
changes in labor agreements that must ineviubly accompany consolidations, and to insist on a
job freeze. The defeat of die Harrington Amendment confiraied Congress' intent to permit
railroads to unplement approvedttansacuonswidiout followmg die RLA. while ensuring that
affected employees receive fair compensation under the protective condiiions. See id at 147-54;
NemiLz V Norfolk & Westem Rv . 404 U S, 37, 42 (1971).
The ICC implemented die 1940 Act by developing a standard set of conditions for
consolidations, unposed in New Orleans Union Passenger Tenninal Case. 282 LCC, 271 (1^52),
as modified in Soudiem Rv -- Control-Central of Georgia Rv . 331 I.CC, 151 (1967)
("Southera Control") Soudiera Control definitively esublished dial the provisions in the ICCs
conditions for arriving al an implementing agreemeni were die exclusive means for resolving
labor disputes over die operational unplementation of approved transactions.
As die ICC diere explained, adherence to die RLA " would seriously impede mergers,"
331 I C C. at 171. by prohibiting the changes in agreement terms necessary for die consolidation
of operatioas and facUities, id at 162-65 Congress, ki 1940, explicitiy assigned to die ICC die
responsibility for labor protection. The ICC. in mra. adopted employee protective conditions
which incorporated much of die subsunce of WJPA, Specifically, in Soudiem Control, die ICC
expresslv adopted die advance notice and preconsummation unpk menting agreement requirements
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of WJPA Sections 4 anu 5, The ICC, however, explicitiy modified WJPA to provide for die
compulsor>' arbittation of disputes, Soudiem Conttoi

LCC, ai 164, As a result, die -

arbittation procedure in die ICC s conditions ~ and not die terms of WJPA of diek own force - became fie exclusive mechanism for resolvkig labor dispute: over implemenution of ICCaudiorized ttansactions Id, at 162-65.*'
Section 402(a) of the 197o 4R Act "" amended die predecessor to Section 11326 by
dkecimg d,e ICC to adopt, as die "fair arrangement" for employees, conditions "no less
protective of die interests of employees dian diose" previously miposed by die ICC and diose
"esublished parsuant to Section 405 cf die Raii Passenger Service Acf" ("RPS^ "), The ICC
discharged dus mandate by adopting die New York Dock condiiions for mergers and acquisitions
of conttol.
Article 1. Section 4 of New York Dock carries forward die pnnciple of mandatory
arbittalion in d J agency 's earlier conditions, but vvtdi an express congressiona impriniam' In
discharge of Congress" directive. New York Dock gives more definitive and effective shape to

The ARU (.ARU-23 at 71) invent the proposition diat Soudiem Control says 'hat implemenution of transactions is to occur only after changes in agreemems have beenra.-idedirough the
RLA, This is just fantasy The ICC s whole point was to moJc; clear dial employees could not
mvoke RL.A nghts. as this would "seriously unpede" merger:., 331 I C C , at 171, When unioas
sened up die sametteattnentof Soutiiem Control m die past, tiie ICC rejected it. See Intersute
Raikoad, decision served July 7. 1989, slip op, at 7-" (ki a,S3erting ;hat Soudiem Control
supports die dieory that before 1976 the ICC would impose protective ' ,ondilior.s omy after
modifications were made to existing ccUective bargaming agreements pursuant to RLA
requiremems." the union has "misinterpreted the Souihem I'Mguar- , , , . .Nothing in Southera
can be eonstraed as limili.ng the Commission's aun.Drity. o that delegated to an arbitration panel,
to resolve labor disputes arising froui an approved ttansaction").
Railro'^d Reviulization and Regulatory Refonn Act of 1976. Pub. L. No 94-210 § 402 (a)
90 Sut 31.62.
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die arbitration procedure for arriving at implememing agreements (specifically separating it from
the proceuure for arbittaiing disputes over ai employee "s entidement to compensatory benefits
conuined in Artiicle I. Section 11)
Bonowing from the Appendix C-l conditions adopted m 1971 by the Secretary of Labor
under RPSA. New "^'ork Dock places a stricter timeuble on the tirgainii and arbittation suges
than h^.d the ICC s earlier protective conditions. Nev.- York Dock allows carriers to unplement
a transaction upon completing the sttearalined notice, negotiation, and arbitration pr(x;edures
prescribed oy Section 4. Tiiese improvements to the arbittalion mechanism serve to "assure that
the parties reach the necessary agreement prior to consummation but w ithin a reasonable period
so as no; to delay unduly consummation of Lhe transaciion." New York Dock. 360 I.C.C at 71.
The ICC and now the Board have ensured diat uus mechanism functions as imended by
exercising supenisory power over their arbitrators.
All of this ground has been f-overed many times over. The teachings of the history ^f the
ICA consolidation and employee protection provisions have been confira ed in case after case.
Even before the 4R .Act, the courts understood that the ICC could autiiorize operational
implementations of traasaciions "vvhich contlict with existing collective bargaining agreements"
au'l die R1..A. Brodieriiood of lAX-omotive Enginee s v, Chicago & North Western Rv,. 314
F.2d 424. 427 (8di Ck ). cert, deiued. 375 U,5 819 (1963),

The ICC it self folHwed die

As die Eighth Circuit explained, the "ICCs powei M audiorize mergers would be completely
ineffective if authority to adjust work realignments ihrough fak compensation did not exist " 314
F,2d at 430, Were die RLA lO app'v. it would ' hreaten to prevent many consolidations" as
either pai-fy could "completely block any change in vorking condiuons by refusing to agree"' to
U. id, at 431 - an outcome that is both al odds vith the Section 11321(a) exempuon and
expresslv repudiated by Congress ihrough its rejection of the Harrngton Amendment. 314 F, 2d
(continued,,,)
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same course.'" And since the 4R Act. the Board"s auihority to modifv labor agreements and
displace the RLA has been esublished beyond debate in the cas*; law already discussed.
Indeed, just two years age Congress ratified the ICCs I mg .anding view that the ICA
vested the agency with auihority to modify labor agreements as nec "Ssarv to miplement approved
ttansactions. In passing the ICC Te nination Act. Congress expressly restricted the Board's
authority to modify labor agreements in ceruintt?jisactionsinvolving Class II and Class III
carriers. 49 U.S.C § 11324(e).Congress, however, did not impose any such restriction in
connection with mt rger and conttolttansactionsuivolving Class I carriers, even though Congress
was fully aware that the ICC had inteipreted the ICA and New York Dock to f>ennit me agency

(..continued)
at 430-31. See also, e.g,. Burlington Nonhem. Inc, v, American Railwav Supenisors Ass'n.
503 F.2d 58. 62-63 (7ih Cir, 1974) (per curiam) (merger protection agreemeni was not
inconsistent with the RLA. but "if it were its provisions would be controlling"), cen. denied. 421
U.S, 975 (1975); Nemitz v Norfolk & Westem Rv.. 436 F.2d 841, 84^46 (6di Cu ). aff'd on
odier grounds. 404 U.S, 37 (1971),
In addition to Souihem Conttol. ki Norfolk & Westera Rv, and New York. Chicago & St
Ix)uis R,R—Merger. Etc,. 347 LCC, 306 (1974). the ICC expresslyraledthat (the predecessor
to) Section 11321(a) was effective to ovemde RL.A and labor agreement rights
[labor's assertion that] wages, rales, and working conditions goveraed by the
Railway Labor .Act may not be changed except in accordance wiih the procedures
prescribed by that act is squarelv refuted by the language of section 5(11) Oi die
Interstate Conmierce Act which confers exclusive and plenary- jurisdiction upon
dus Commission to approve merger, and relieve cartiers from all odier resttaints
of Federal law.
347 I.C.C, at 511-12
.Section 11324(e) provides that "no transaction described in section 11326(b) may have the
ef fect of avoiding a collective bargaining agreement ," Section 11326(b) covers only ttansactions
"involving one Class II and one or more Class III rail cartiers . . . ."
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to modify labor agreements when necessary to the implemenution of such transactions."
Instead, Congress reenacted die ICA's exemption "from all other law" and employee protective
provisions for Class I carriers, without significant change. 49 U.S.C. Sections 11321(a),
11326(a). It IS well settled that when Congress is aware of 'die longstandmg interpreutions
placed on a sumte by an agency charged with ils administt-ation' and reenacis "the sun'»e
without pertinent changes." it is 'persuasive evidence that the [agency's] inteipretation is the one
mtended by Congress " NLRB v. Bell Aerospace Co,. 416 U.S. 267. 275 (1974). .Accord
Albemarle Paper Co. v, Moodv. 422 U.S. 405. 444 n.8 (1975); NLRB v. Gullet Gin Co.. 340
U.S. 361. 366 (1951) ("it is a fair assumption that by reenacting without pertinent modification
the provision . , , Congress accepted the constraction placed thereon by the Board"); Lamoille
Vallev R R v ICC. 711 F,2d 295. 324 (D C Cir 1983) (ICC's ii.ferpreution of sutute was
'entitled to deference, especia ly since Congress implicidy approved that interpreution in
revising and reenacting" the sumtorv provisiim in issue).
Against all this, the .A,RU ow sav that operational unplemenution of the Conrail
ttansaction can be accomplished directiv through WJPA itself, without the need for New York
Dock arbiu 't >n. This is an empty assertion.
In the first place, the law is long past the point for arguments based on labor"s right to
rely on WJP/V. as an indefx;ndent RLA based agreemeni, as the vehicle for implememing
ttansactions subjeci to the Board"s jurisdiction.

As we have explained. Southem Control

" See. e,g,, 141 Cong. Rec. S19076 (December 21. 1995) ('Eiaployees asked for just one
exception to the current 'cram-down' practice of die JCC. which allows abrogation of collective
bargaming agreements under ceruin circumsunces") (icu.arks of Sen. Wellstone); 141 Cong
Rec H12297 (Nov, 14. 1995) ("I would like to point out that this amendment does not in any
way affeci labor protection in Class 1 railroads") (remarks of Rep. "Whitfield).
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expressly refutes this position: implemenution occurs not through a free-sunding WJPA. but
exclusively tmough the protective conditions unposed under die ICA, and su )ject to the Board's
superintendence,The complete answer to the ARU assertion that die WJPA procedures
should be applied here is that the applicable procedures are those in the Board"s New York Dock
conditioas. The ARU cannot seri'Cusiy augoest that, after 18 years of imposing New York Dock
coplitions. in di-scharge of Congress mandate, t'le Board should now fmd that this ttansaction
must be implemented through the WJPA
In all events, adherence lo the WJPA scheme would not produce the results falsely
advertised by the ARU

In fact, as the .AJRU know. WJPA is not a realistic means for

guaranteeing ihat implementing agreements will be expeditiously reached
The ICC its 'If undersiocxJ the inadequacy of the WJP.A arbittation mechanism more than
30 years ago. In an early stage of the proceeding m Southera Control, the ICC recognized that
"Section 13 of die Washington Agreement , , , invoh es a permanent committee w hose decisions

•'^ Undetened by the facts, the ARU just reinvent the case law to suit their own pumoses.
Thus. ARU assert (ARU-23 at 93 n.I8) that the changes in scope and semority provisions
endorsed in ATD.A v. ICC and I'TU v. STB were no at odds with die requirements of die RL.A
because these changes were ""accomplished in accordance " w ith an RLA agreement - the WJPA,
This is preposterous. In fact, the changes lo labor agreements in those cases were imposed by
arbitrators acting under Nevv York Dock, .A New York Dock arbitration award is an order of
the STB It is grounded in and derives its vitaliiv from tbe ICA; it owes nothing to the RLA,
United Traasponation Umon v, Norfolk & Wesiem Rv , 822 F.2d 1114, 1119-22 (D C Cir,
1987). cen. denied. 484 U.S, 1006 (1988), The arbitrators' audiority- lo modify labor
agreements is derived entirely from Sectioas 11321(a) and 11326 of the ICA, and not from any
supposed consent based on the fact that die railroad and union parties in ATD.A v ICC and UTU
V, STB had entered into die WJPA some sixty years before. See Union R R, v United
Steelworke.rs of Amenca. CivU Action No. 96-2095. slip op at 12 (W D. Pa. Nov. 24. 1997)
(a railroad "srightsto implement an ICC authorized traasaction through arbitration under NewYork Dock, radier than dirougti the RI..A. "are stamtorv m nature, and owe nothing to the
WJPA. Significantly the Union has not idemified any cases finding dispositive the fact tiial the
parties were, ot were 0,11. signatories to WJPA")(included in V^olume 3).
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may be subjeci to protracted delay," Southera Rv - Control-Cenual of Georgia Ry.. 317
I.C.C. 557, 566 (1962).

Consequentiy. aldiough die ICC adopted die notice and

preconsummation implementing agreement requirement of WJPA Secrous 4 and 5. the ICC
"specifically rejected" Section -3 of WJPA, Southem Concrol. 33i I.C.C at 164. Instead, die
ICC. in Southera Control and dien m New York Dock, provided for compulsory arbittation of
disputes over unplementing agreements. Id.; see also New York Dock Ry—Conttol-Brooklvn
F^stera Disttict Temimal. 354 I C C 399. 411 (1978) (explaimng die Soudiem Conttol history);
New York Dock. 360 I.C.C. at 70.^'
Indeed, die ARU diemselves appreciate die inadequacy of WJPA as a vehicle for ensurir.g
timely implemenution of ttansactions. .'"ounsel for the ARU testified to this effect during
congressional hearings on the ICC Termination Act, suting:
one of die problems that the railroads never liked about die Washington
Agreement was how long it took to gel anything resolved if you had to go
lo arbitration The Section 13 Committee som ..ones took years and we
worked on that and we ttied to speed up that, Thai's one of the reasons
why we used to make agreements, attrition agreements in these merger
cases up until the Commission decided it could supersede our agreemems
in 1983 because the Washington .Agreement look a long time to resolve
disputes.
Disposition of die Railroad Authority of the Interstate Commence Commission: Hearings Before
lhg_Sybcomm on Railroads of the House of Representatives Committee on Transportition and
Infrastracmre. 104di Cong, lst Sess 181 (1995) (statement of WiUiam G, Mahoney. Esquke).

WJPA. like the ICC protective conditions of die time, conuined only one arbittation
provision, wtuch covered disputes over impler.ie.^tkig agreements and also disputes over an
employee's entitlement to compensatory bene~,is Southem Conttol modified WJPA to provide
for compulsory arbitration of both types of disputes.
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The experience under WJP.A bears out ils inadequacy. Peifer/Spenski RV'S al 13-16.
Although WJPA Section 13 provides for arbitration of disputes, it conuins no method to ensure
dial arbitration wU". proceed or a decision will be reached in anything approachmg a tunely
manner. Originally, the Section 13 prjeedure was based cn decision-making by a permanent
joint management-labor committee (lhe Section 13 Committee), which, luslorically. included
dozens of members

This process proved to be unwieldy, cumbersome, and prolonged,*- in

1984. die paities T.Mified the Section 13 procedures, largely lo permit cases lo be submitted to.
and heard by. a neutral arbitraior without the participation of the mil Section 13 committee. But
even as m^xlified. the Sertion 13 process is not an effective meaas for obuUimg implementing
agreements.
The Section 13 process still conuins no meaningmi limeubles to generale prompt
disposition al each suge: negotiation, selection of an .^rbittator. conduct of the arbitration
proceeding, and Le rendermg of an award.

The Section 13 procedures stUl conuin no

mechanism tr- encourage the timely negotiation of agreemems or to ensure that cases will not
languish. Nor is the process subjeci lo regulatory oversight. The Section 13 process also

linder the original procedures, a dispute that could not be resolved on the carriers' property
could be submitted to the permanent Section 13 Committee, The Committee as a whole would
mee' f rom time lo time to consider disputes on its docket, and to attempt lo resolve 'Jiose disputes
c jnseusua'lv. In order lo move lo the next step of arbitration, the mil Committee would have
tl' declare that the two sides were deadlor' ed; omy then could the Comminee attempt lo select
a neutral arbitrator Once selected. t',ie arbitrator would often sit with the mil Section 13
Committee (as well as die actual panic ic the dispute) to hear the matter. The sheer size ofthe
Section 13 Comminee and die extended processes involved before an arbittator could even be
chosen left the entire process vulnerable io extensive delay.
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conukis proced-ural restrictions ill-suited to the Usk of arriving at an implementing agreement,'*
Moreover, the cunent process is largely unproven. Only a handmi of cases have been arbitrated
under the procedures, and the last such arbitration occurred 10 > ears ago. Not one of these cases
involved thf arburation of an implementing agreement.WJPA

ui fact has fallen into

desuemde as a mean,', of implemenling coordinations The last time an implemenling agreement

-^^ For instance, in order even to docket a case with the Section 13 Committee, a p?,rty must
provide 30 copies of a written submission settmg forth its position, (After die other side submits
its written position in respon.se, the chairmen of the labor and management sides of the Section
13 Committee w ill dien arrange for the selection of a neutral arbitrator,) Consistently with most
RLA arbitration agreements, the practice is for the parties to be lumted in what they submit lo
the Section 13 Committee to 'he factual recoid developed on the carrier's property The
subsequent hearing before the arbitrator is limited to this facmal record. By conttasi,tiiereis
no "on property " restnction on the evidence a New "^"ork Dock arbitrator can consider. To the
conttary, in order to permit an arbittator to make the findings of "approval"" and "necessity""
required under the law. the parties typically submit, in arbittation proceedings under Section 4
of New York Dock, extensive evidentiary materials that were not exckinged on the carrier s
propertyAs explained in the Peifer Speaski Rebutul Verified Sutement
15 and n.2, omy three
cases have been submitted to the Section 13 Conimitlee since aioption of die new procedures in
September 1984, Even though none of these involved arbittation of an knplementing agreement,
one case took more than two years to reach a decision, and the other two look more lhan seven
months each.
In asserting that implementation should occur though the WJP." the ARU are arguing
for a lack of uniformity as well as undue delay, Tliree unions - TCI', BRS, and BMWE - are
panies to a Febraary 7, 1965 job subilization agreement (the "Febraary 7 .Agn,ement"). which
niixlified WJPA for those umons by providing that disputes arising under WJP.A woulu be
resolved not ihrough the WJP.A Section 13 process but ihrough the arbitration process esublished
in the Febraaiy 7 Agreement That agreement provides for resolution of disputes before an RLA
Special Board of Adjusmient, known as Special Boaid of Adjusttnent INO, 605, But this
arrangement does not provide any better guarantee of prompt resolution of disputes dian does the
WJPA Section 13 process. On average, it has taken two years from the tune of submission for
the last five WJPA disputes lo have been decided bv Special Board of Adjustment No, 605,
BMWE has recentiy entered into another agreement that prov ides, inter alia, lhat disputes arising
under WJPA will be resolved by a new RLA Special Board of Adjusttnent No, 1087 created by
that agreement, Peifer/Spenski RVS at 15 and n,3,
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was acmall> unposed in arbittation under WJPA Section 13 was ki 1969, m a case dial took
nearly two years to reach a decision, Peifer/Spenski RVS at 15.
In sharp conttasi to WJPA. New York Dock is a well understood, proven means of
obuining unplemenimg agreements in a tunely manner. Secuon 4 of New '.ork Dock is
designed to force a decision even if one side does not cooperate. UnlUce WJPA. New York
Dock, in discharge of Congress' dkectives. prescribes precise tuneubles govermng each step in
die decision-iTiakkig process, all subject to Board oversight to guarantee dial die process is
followed. In diis manner. New York Dock ensures diat arbittation will be expeditiously obtained
and conducted precisely so dial carrieis can operationally unplement transactions and thereby
generate die public ttansponation benefits dial integration is designed to achieve. These
procedures for "efficiendy resolv[kig] labor disputes"' are "integral to meetmg" die ICA's purpose
to "promote "economy and efficiency m iniersute transportation by [removing] die burdeas of
excessive expendimres.'"

Railwav Labor Executives

Association v Southera Pacific

Transporution CJL. 7 F,3d af 906 (quoting Dispatchers. 499 U.S. at 132)). New York Dock,
not WJPA. satisfies the requuements of the ICA and is the law.
The .ARU"s aim in suggesting die Board mra back die clock to the previously rejected
WJPA Section 13 process is to diwart die unplemenution ofttansactions,mciudmg die Comail
transaction, not promote it. The .ARU seek to channel disputes over unplemenution into a
process tiiat would be free of Board review, and would enable unious to stop ttansactions
completely or else force carriers lo pay a second price to labor for permission to implement
approved operation^l changes - on top of die already unparalleled price die carriers pay to
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affected employees in compensatory' protective benefits. Such a resi'lt would subvert the purpose
of die ICA.
All else failing, the ARU (ARU-23 at 74-76) fall back on die tired argument dial die
Board lacks authority to :nodify labor agreements because u is not a labor board and has no role
in labor relations.

But the law has long since overtaken this argument.

In Interaational

Brotherhood of Electtical Workers v, ICC. 862 F,2d 330 (D C. Ck. 1988), die D.C Cucuit
affirmed th^ ICC's power to review the awards of its labor arbitrators, specifically rejecting the
umon s arguments Uiat the ICC lacked labor expertise or a role in labor relations. 862 F.2d at
339

Since then, the jurisdiction of die ICC (and now die Board) over labor matters, and its

authority to modify collective bargaining agreements, have been repeatedly upheld."
At bottom, the ARU posuion is simply that the decisions of the Supreme Court, the courts
of appeals, the ICC. and the Board esubiishing that die Board can modify labor agreements and
that implementation occurs exclusively ihrough the protective conditions are wrong. The ARU
are asking tiie Board to undo fhe settled anangement that easures the prompt unplemenution of
approved transactions (in exchange for extraordinarily generous compensation to adversely
affected employees) - an arrangement that has been functioning as intended.

The .ARU'S reliance (ARU-23 at 78) on Pittsburgh & Lake Erie R R. v, Railwav Labor
Executives Association. 491 U S, 490 (1989) ("P&LE") is entirely misconceived. That case
concemed a sale of raU assets to a newly formed "noncamer"' entity under (then) 49 U.S.C.
§ 10901 The sale was not covered by the Section 11321(a) exemption from all other law. It
was not covered by Section 11326, The ICC did not unpose employee protective conditions.
P&LE provides no support for the assertion by the ARU that a union can elect to rest on its
asserted RI.A rights in the face of attansactionthat is exempt from the RLA. and in the face of
a specific ICA provision mandating employee protective conditioas that provide for the compulsory arbitration of implementing agreements. See CSXT v UTU. 86 F.3d at 352 (the
' weakness of the unions" argument is made evident by the faci that" P&LE does not "mvolve[]
arbitration' under New York Dock).
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As die ARU would have it, upon Board approval, CSX and NS could assume conttol of
their shares of Comail stock and property, but could make no operational changes until such time
as the caniers purchase thek unions" consent, through RLA/WJPA negotiations, to the
operational changes dial will generate the very ttansporution benefits that r ike die ComaU
transaction in the public interest. This anti-unplemenution vision i ' irecdy at odds with more
than seven decades of law encouragmg consolidations that will 'mprove the economy and
efficiency of the nation's rail system.'* The carriers are proposmg to adhere to the law in
unplemenimg the Conrail ttansaction The ARU objections to the carriers" doing so are
groundless.
E.

The ARU Missf ites Tie Limiutions On The Board "s Authority
There are two limiutions on the Board" - esublished authonty to mcxlify la'oor agreements

Fkst, the agreemem modification must be "necessary- lo obuin the benefits of attansactionthat
we have approved in the public interest,"" CSX Conttol/Train Operations at 12 Second, by
virme of Article I . Section 2 of the New York Dork condiiions. "rights, privileges and benefits,"
which the Board has defmed as "the uicidenls of employment. cJicillary emoluments or fringe

This is a version of the unions' discredited assertion that the Board's authority to modify
labor agreements extends only lo the "financial aspects" of a transaciion. and not to operational
changes that implement it, Il is universally understood that the Board's authority to exempt
ttansactions from the RLA and labor agreements extends to operational changes and not just to
the corporate aspects of transactions, E,g,. UTU v STB. 108 F,3d at 1431 ("there is litd" poim
in consolidating railroads on papei if a consolidation of operations cannot be ac'ueved";; ATDA
V. ICC. 26 F,3d al 1164-65 (recognizing ICCs auihority to mod;fy labor agreements mvolvmg
a iransfer of work seven years after agency's approval of the controlttansaction);UP/SP. slip
op, at 173 (the "immunizing power of section 11341(a) is not Iknited to thefinancialand
corporate aspects of an approved transaction but reaches, in addition lo the financial and
corporate aspects, all changes that logically fl.'w tiom thettansaction");BN/Sanu Fe. slip op.
at 82 (same),
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benefits-as opposed to the more centtal aspects of the work itself-pay, rales and workkig
conditions." must be presened. Id^ at 14, See also, e g.. UTU v. STB. 108 F.3d at 1429.
Perhaps lealizmg dial diek direct attack on die Board"s audiority to modify agreements
is thorouglUy discredited, the ARU purport to kiterpret die two limiutions on dial authority so
as to achieve the 'JlU's same desired result - no Board audiority to modify agreement terms.
To tiius end, the ARU assert diat die Applicants' clauned efficiencies cannot be public
tt-ansporution benefits unless all savmgs from diose efficiencies are passed on to shippers. In
fact, according to the ARU, even lower rates would not count as publicttansporutionbenefits
because diey only benefit private parties - shippers. ARU-23 at 83-84, The ARU also request
the Board to declare that Article I , Section 2 requkes that, not only "rights, privileges, and
benefits. " bul also "rates of pay. rales, working conduions" must be preserved, ARU-23 al 8.
All of the ARU"s assertions have already been rejected by Board, ICC judicial imd arbittalion
precedents. Moreover, the ARU interpreutions are not shared by other unions, includii g UTU
and TCU. which recognize that the Board has authority to modify agreemeni lerms dealmg with
rates of pay. rales and workmg condiiions,*"^ Finally, the .ARU are trying to expand die scope
of " rights, privileges and benefits'" beyond the meaning given that term by the Board.
1,

Applicants' Clauned Efficiencies Will Yield Public Transportalion
Benefits

There are two components to the necessity test. First, there must be a nexus between the
Board-authorized ttansaction and the uiiendcJ operational change

Second, the opeialional

change must "yield[] a transporution benefii to die public, 'not merely [a] transff^r [of] wealdi

"

See. e ^ . I JP-SP/Train Operations at 5; TCU-6 at 8.
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from die employets to their employer."" UTU v. STB. 108 F.3d at 1431 (quoting Executives.
987 F.2d at 815).

The ARU argue that Applicants' claimed efficiencies are not public

transporution benefits, but merely attansferof wealth from employees to the carriers. This
assertion is baseless.
The ARU, evidently hoping to support their theory ihrough historical information,
obuined ui discovery the number of railroad employees, labor costs, and fuel costs lor the last
ten years." The AR(j vere. however, forced to concede that, historically, labor cost savings,
along with other cost savings, are in fact passed on to shippers ui the form of lower rates. For
example, the ARU admitted that "[tihe historical dau shows that while there have been somewhat
reduced rales for the shippers, reductions in operating costs have also resulted in sigmficantly
increased profits fo- the cartiers." ARU-23 at -^9 (emphasis arlded); see also ARU-23 at 51
In fact, the Board itself well undersunds thai the more efficient rail operations resulting from
deregulation and rail mergers since the enactment of the Suggers Act generate significam cost
savings, which are passed on to shippers. For example, the Board observed in UP/SP diai me
clear trend since 1980 has been that when railroads have reduced their costs through mergers or
otherwise, those savings have largely been passed on to their shippers in terms of lower rates and
improved service" Slip op, at 104."

*' The ARU suggestion (ARU-23 at 48) that die Applicants refused to fumish any such
historical infomiation to them is false. In fact, the Applicants fumished to the ARU sutistics
mainuined by the Association of American Railroads
Accord Central Power & Light Co, v, Souihem Pac Transp, Co.. Finance Docket No.
41242, sened December 31, 1996. slip op, al 19-20. ("[T]he economic benefits of fewer
railroads, coupled with deregulation, have been enormous and largely shared with railroad
customers. Indeed, shippers do not challenge the existence or sharing of the savings, bul
(continued...)
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Nonetheless, die ARU contend that the efficiencies from the ConraU transaction cannot
be publicttansporutionbenefits udess all labor savmgs are passed onto shippers. ARU-23 at
84 ("a significant portion of these are reuined as profits "). As a threshold matter, the ARU's
analysis of historical sutistics does not show dial CSX, NS or other railroads have 2Uined as
profits a "significant portion" of labor cost savings which resulted from ICC-authorized
ttansactions. In any event, the cases reject tht ARU"s suggestion that all labor cost savings must
be passed on to shippers m order for operational changes to yield public transporution benefits.
Ceruinly. the D C. Circuit has unposed no such requuement. In Executives, where the public
traasportation benefit factor first materialized, the Court broadly defined tri'nsporution benefits
to "mciude the -Promotion of "safe, adequate, economical, and efficient transporution," and the
encouragement of "sound ec nomic conditions among carriers. " 987 F.2d at 815, In ATDA

*- (..continu'd)
complain that they want an even bigger share, "> (Commissioner Owen, commenting).
See also, e g . H R, Rep, No, 311. l()4ih Cong,, lst Sess pt, 2 ("Shippers have
benefited from the Suggers Act reforms, , smce the railroads real rates have declined by 1 6%
annually since 1980, ); Roy M. Neel, The Good, the Bad, and die Uglv of Telecom Reform.
45 DePaul L, Rev, 995, 1000 (1996) ("[Smce 1980,] freight rates have declined roughly 1,5%
per year in real lerms. compared with a 2,9% increase per year in the five years prior to 1980, ")
(cituig U S, Dept, of Commerce, U.S. Industtial Outlook 40-5 (1994)); Id, ("Adjusted for
inflation, rail rates in 1994 were 22% less than in 1982 ") (citing Standard & Poor's, Industry
Surveys, R25 (.Apr 1996)); Wesley W Wilson. Market-Specific Effects of Rail Deregulation.
42 J Indus, Fxon 1, 1,3 (1994) ("Since deregulation, aggregate (average) rail rates have fallen
in real terms , , , By 1988 , , , deregulation significandy lowered rates for almost all
commodities,"); Mark L, Burton, Railroad Deregulation. Carrier Behavior, and Shipper
Response: ,A Disa^ .regaled Analvsis, 5 J, Reg Econ, 417, 433 (1993) ('Suggers uiduced
changes in camer behavior and the response of rail shippers to diese changes have brought about
rates for many shipments which are measurably lower than thev- would have been in the absence
of deregulation , [Sjhippers of nearly all cc.nmodiiies have, lo some degree, benefited from
lower rales as a consequence of railroad deregulation."); Clifford Winsfon, Economic
Deregulation: Davs of Reckomng for Micro Economists, 31 J. Econ. Literamre 1263, 1273
(1993); ("Shippers as a group benefited from rail rate deregulation ").
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V ICC, the D C, Circuu held that efficiencies from the consolidation of functions were public
ttansporuuon benefits, recogmzmg that "the very point of many mergers is to capture efficiencies
from centtalization of functions," 26 F.3d at 1165. In UTU v. STB, die D.C. ircuit upheld
the ICCs fmding that consolidatmg semority rosters under one set of raikoad agreements yielded
publicttansporutionbenefiis. 108 F.3d at 1431 None of these decisions suggests that all labor
cost savmgs resulting from such efficiencies have to be passed on to shippers.
Contrary to the ARU"s theory, the Board and ICC recognize that carriers can reuin cost
savings. For example, in BN/Sanu Fe. the ICC classified cost savings as "public benefits" even
if reuined by the cai-rier:
Public t)enefiis may be defined as efficiency gains that mav or mav not be
shared with shippers and which include cost reductions and sen ice improvements.
Cost reductions, regardless of whether lhey are passed on to shippers, are public
benefits because thev permit a railroad to provide the same level of rail service
with fewer resources or a greater level of rail senice with the same resources.
Slip op, at 51 (emphasis added),*' Accord CSX Control/Train Operaiions al 13 ("while the
railroad thereby benefiis from these lower costs, so does the public" >, \\ hile carriers can benefit
from cost savings, competition or regulation guarantees dial the shippers and ultimately
consumers will benefii from lower rates resultmg from efficiencies. Id.
The ARU make increased profits sound lUce a dirty word. But. as the Board. ICC. court
decisions, and common sense recogtuze. railroad consolidations are designed lo produce

Although in BN/Sanu Fe the ICC was defining the term "public benefits" as used in 49
u s e, § 11344(b)( 1 )(,A) (now § 11324(b)(1)). there is no reason why die term "public
iranspoiution benefits'" coined in Executives should not be given the same mearung.
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efficiencies that result in cost savings, including labor cost savings.*^ Forbiddi'

railroads to

benefit from labor efficiencies does not make any sense. Promoting the sound economic health
of carriers is also a public transporution benefit, as recognized by 49 U.S.C § 10101(4), It is
profiuble carriers not unprofiuble ones, that are able to raise the necessary investment m the
private sector to mainuin the world's finest rail freight transporution system. It is because CSX
and NS are profiuble that thek unionized employees are among the highest paid employees m
the nation. The mere fact that some labor cost savmgs may be reuined by CSX and NS does
not prevent the savings described in thek Operating Plans from being public ttansporution
benefits.
There is also no support for the ARU's assertions that the retenti'vn by camers of savings
from reduced labor cosls is a ttansfer of wealth from employees to the carriers. The ARU
themselves admit that most of the reduced labor costs over the last 15 years are a result of
lailroads' employing fewer employees, not a reduction in wage and benefit levels ARU-23 at
50 ("Labor costs have been reduced in large part becau.se the number of railroad workers
employed by Class 1 railroads has been cut . . . ."). Similarly, most of the labor cc>st savmgs
in this transaction come from the fact that CSX and NS can operaie the allocated portions of
Conrail with fewer employees because of the efficienciesflowingfrom the ttansaction. There
is nottaasferof wealth from the employees whose positions are abolished. Because of vacancies
rnd new positions, CSX and NS expect to have jobs available for most, if not all. dismissed

" E,g,, Dispatchers, 499 U S. at 132 ("'consolidations in the public interest will 'result in
wholesale dismissals, , , ' " ) .
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employees within a few years, during which time the employees wUI receive thek full measure
of New York Dock protection.
The ARU's argument that wages of employees have remamed sugnant is irtelevant to
whether diere is a transfer of wealth. In any event, the assertion is simply not trat

As

explamed in the Peifer/Spenski Rebutul Verifiel Sutement, employee earnings on an aimual
basis have increased by 118% skice 1980, whUe die CPI-W has increased only by 86%. Id. at
60.
But, even assuming (conttary to fact) thatraUemployees' wages have sugnated, that still
does not demonstrate that applying one set of agreements to coorainated operations is a transfer
of wealth. This is not a case in which the new opeiators are seekmg to use Board processes to
apply subsundard labor agreements. To the contrary, the CSX and NS labor agreements, lUce
Conrail's. are Class Irailroadagreements, most of which were negotiated on a national level by
die same umons dial represent Comail's employees. The fundamenul economic terms are for
the most part die same on NS. CSX, and ComaU. Peifer/Spenski RVS at 46. In this
circumstance, there is no occasion for the Board lo parse the lerms of the Applicants' agreements
to consider die ARU's contention (ARU-23 at 102-27) that ConraU's labor agreements are
somehow qualiutively better dian diose of NS and CSX. Such an exercise would be both
infeasible and improper, as Arbittator Simon recognized m a recent CSX New York i^ock
arbitration proceeding:
Nor is it proper to make qualiutive judgments about the different
agreements First of ali. that would not be possible m this case as
the agreements were not put mto evidence. Even if they were, it
would be a:i unpossible usk to determine which agreement, taken
in its emkety. is die "bc~f." Some "better" provisions of one
agreement mav be outweighod by "better" provisions on different
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matters in anoth-^r agreement. Furthermore, wliat may be
beneficial for one employ ee may be immaterial to another Even
on the issue of sub-contracting, w hich was of particular ccacera to
the IBEW. It is impossible lo detennine which agreement affords
the greater protection to the employees because of the different
factors mvolved.

CSXT and IBEW and TCU. April 11. 1997 (Sunon. Arb.) (hereinafter "CSX Radio Repau Shop
Award") at 25 (included in Volume 3).
In any event, there is no basis for finding that ceruin terms of Comail's agreements are
"superior." as .•ARU contend (ARU-23 al e.g.. 109). As demonstrated in the Peifer/Spenski
Rebutul Verified .Statement (at 47-50). many if the ARU's descriptioas simply mischaracterize
or overlook the comparable NS or CSX labor i greement provisions, Id.**^
In similar circumstances, the ICC found in CSX Control/Train Operations ihat applying
one set of agreements to a consolidated operation was necessary to realii? public transporuf- ^n
benefits and was not attansferof wealth. The reduction m labor costs would "occur through
more efficient use of employees and equipment." not by a diniimshmg of the employees' wealdi.
CSX Control/Train Operations, s'lp op. at 13. The D.C Circuit upheld this ICC finding, suiuig

The problem with asserting that one railroad"s labor agreement is superior is also illustrated
by the lANf s eonipanson of the Conrail-IAM and NW-LAM agreements, which were produced
kl discovery .Although we do not agree witii the lAM's conclusion that the Comail agreement
is superior, it is telling that the LA^.Vl's own analysis indicates lhat many lerms of the NW
agreement are the same as or better lhan the Conrail agreement. See IAM-3. Response \o
Intenogatory No, 1(d) and report produced in resp»onse to Request for Production No, 1
(included in Volume 3).
We would also note that tht' ARU and other union commentors admitted in discovery
responses that they did not do anv quantitative analysis to support the conteiition that there would
be a transfer of wealdi. Response to Interrogatory No. 7, ARU-29; Response to Intertogatory
No, Kb), IAM-5,
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that "(i]t is obvious that separate and distinct parts, operatmg separately and distuicdy, will not
generate die value of consolidation '" UTU v, STB. 108 F.3d at 1431. To die extent dial diere
are differences in agreements that n.ight result in lower wnees for employees, they would be
protected by displacement allowances provided mider the Board"s conditions.
The ARU's further assertion that the efficiencies allowed by modification of their
agreements cannot be public benefits, but are "pnvate benefits."" because they benefit private
parties, shippers (ARU-23 al 83). is also frivolous. In effect, the ARU is argumg there can
never be public benefits, oniy private benefits, from railroad consolidations
The D C. Circuit and Board preceden's are unequivocal dial the kinds of efficiencies
described m Applicants' Operating Plans, centralization or coasolidation of mnctions and
employees, yield publicttansporutionbenefits. For example, the Board recognized m I'P/SP
that the S261,2 million in projected labor savings were part of the public benefits resultmg from
that consolidation. Slip op. al 109-10.'"' Accord CSX ControlTrain Operations, slip op, at 13
("Improvements in etiici'^ticy reduce a carrier's cost of service. This is a public iransporution
benefit because it results m reduced rates for shippers and ukimaiely consumers.").*'

See also. e ^ . UTU v. STB. 108 F,3d at 1431; ATDA v ICC. 26 F.3d at 116*^
" As explained in Part H. there is no merit at all lo die ARU's contention dial modification
of agreements pursuant to fJie Board's proteclive conditions results in an unconstimiional taking
of employees" property.
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2

Article I , Section 2 of New York Dock Does Not Requke
Presenalion Of Rates Of Pav. Rules And Working Condiiions

The ARU seek to undo settled law by urgmg the Board '"to use this transaction as a forum
for infomiing the cartiers that rates of pay. rales, working conditions' and 'other rights,
privileges, and benefits' are immuuble and must be preserved." ARU-23 at 95. According to
the ARU, the Board only has audiority to modify labor agreemeni "provisions that do not pr )vide
arateof pay, rale, working condition or other right. pr>'ilege, or benefit. . . " ARU-23 at 99.
But the ARU consider essentially everv term of an agreement to implicate a rate of pay, rale,
working condition or right, privilege or benefit, and dierefore to be "immuuble." After listing
virmaUy every term in ConraU's agreements, die ARU suie diat '"(tjhese are only some of die
CBA provisions falling widiin the rabric 'rates of pay.ralesand working conditions', which are
unmuuble and must be presened." ARU-23 at 124.**
As the basis for dieir argument diat Section 2 requires die presen. *ion of agreement
terms die ARU lely upon die literal language of Section 2. die ICCs New York Dock decision,
an imeraal memorandum by a former ICC attoraey (die "McCarthy Memorandum"), .md a
bizarre interpreution of UTU v STB. The ARU"s consttuction of Section 2, is, however.

See also id, at 127 ("as is noted above, employee interests diat are 'rates of pay. rales,
working condiuons or odier rights, benefits or privUeges" are unmuuble . . . ."). "The ARU's
list of assenedly unmuuble provisions includes the following:
Rates of pay;
Semority and scope rales;
Provisions that relate to overtmie, relief work and other compensatory relief
Advertising, bidding, and qualifications fcr positions;
Rules relating to disciplinary procedures arid medical disqualifications;
Safety-rales;and
Fiowback righis,
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merely a resurtection of dieories repeatedly uitertf d by the ICC. the Board, and die D C
Ckcuii.
a.

The ARU s Constraction Of Secuon 2 Is Conttary
To Law

Labor has been unsuccessfully arguing for nearly 15 years that Section 2 of New York
Dock requkes die preservation of all agreement terms. The ICC rejvxted diis argument when
die issue was first presented to it. in 1983.*' and ever since dien.™ The issue was defimtively
laid to rest ui the line of agency and court decisions begmning widi the ICCs decision in
Delaware and Hudson Rv. Co.-Lease and Trackage Rights Exemption-Springfield Terminal Rv.
Ca, Finance Docket No. 30965 (Sub-No. 1), decision sened Sept. 24, 1990 ("Spnngfield
Terminal").
In Springfield Terminal, die ICC held dial, under former Section 11347 of die ICA. 49
U.S.C, § 11347, and without resort to former Section 11341(a). die ICC had audiority to modify
agreements. In so doing, die ICC agam rejected labor"s interpreution of Section 2 of Ne-A York
Dock, On appeal, die D C, Circuit affirmed die ICC s holdmg dial it had sumtory audiority
under Section 11347 to modify agreements, finding that ""the ICC"s interpreution seems
emmendy rea.sonable. indeed indisputable." Executives. 987 F,2d at 814 The D C, Circuit
characterized rail labor"s argument that Section 11347 required all aereement lerms to be
preserved as "an obviouslv absurd proposition , , , , " ' I_d However, the D C, Circuit remanded

Denver & Rio Grande Westera R, Co - Trackage Rights - Missouri Pacific R, Co,. Fmance
Docket No, 30000 (Sub-No, 18) (served October 25. 1983).
'" E ^ . CSX Corp—Control-Chessie Svstem, Inc ei al 6 I.C.C. 2d 715. 748-49 (1990);
Soudiera Rv—I>urchase-Ill, Central R R . 5 I C C, 2d at 854; Norfolk Soudiera Com.-Conttol-Norfolk & Westera Rv. and Soudiem Rv.. 4 I C C. 2^ at 1083-.''5.

XVIIl-71

P-640

to the ICC to define the scope of "righis. privileges and benefits that must be presened

..."

by Secuon 2, Id,
Tue ICC defined die phrase "rights, privileges and benefits" in CSX Control/Train
Operations, In die underlymg .New York Dock proceedings, CSX proposed to combuie the train
operations and employees of the former B&O. C&O. WM and Rl &P. consolidate employees
on merged seniority rosters, and place all employees in the new consolidated semonty disffict
under the agreements applicable to the former B&O, Rail labor argued that the placement of
former C&O, WM, and RF&P employees under die PJ;:0 agreements abrogated die C&O, WM
and RF&P -agreements in violation of Section 2,

Even though the D,C, Circuit held in

Executives dial labor's posiiion ihat all agreement temis must be presened was "obviously
absurd." rail labor argued that Section 2 required the presenalion of all agreement terms in the
C&O. WM, and RF&P agreements, because all agreement terms allegedly involved a nght,
privilege, or benefit."
In CSX Control/Train Operaiions. the ICC rejected rail labor"s argument ihat Section 2
required die presenalion of all agreement tenns. The ICC limited the phrase "'•ights, privileges
and benefits" to "the incidents of employment, ancillary emoluments or fri .%e benefits-as
opposed to the more central aspecf^ of the work itself—pav,ralesand working conditions,'" Slip
op at 14 (emphasis added)

fhe ICC went on to hold that the agreement lerms modified by

The unioas pany to the underlying proceedings in CSX Control/Train Operatioas, before
Arbitrator 0"Bnen. were BLE, which is one of die ""ARU"" in this proceeding, and UTU. which
is not. The Railway Labor Executives" Association also participated before d>c ICC ui support
of BLE and U'FU's position Thus, all of die unioas participating in these proceedings as the
ARI' also participated m die O'Brien .Award review proceedmgs, either directly o- indirectly
thiough RLEA This was also trae in rail labor"s appeal of the ICCs decision m CSX
Control/T'^ain Operations to the D.C Circuit.
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CSX's unplemenimg agreements "did not come widiin 'rights, privileges, or benefits,' because
thev have consistently been modified in the past in connection with consolidations. This may
well be due to 'die fact diai almost all ro-^oHdations require scope and seniority changes in order
to eficcmate die purpose of the ttansaction. Railway Labor Act bargammg over diese aspects
of a consolidation would frastrate the ttansactions." Id. at 15.
The Board agam recogmzed dial "[ijt is fumly esublished dial die Board, or arbittators
acting pursuani to authority delegated to them under New York Dock may override provisions
of collective bargaimng agreements when an override is necessary for realization of the public
benefits of approved ttansactions," in UP-SP/Train Operations, slip op, al 4, As in CSX
Control/Train Operations. fJie Board affirmed an arb.ttation decision consolidating employees
from several railroads under a smgle agreement. Thus, the ICC and die Board held dial
agreemeni terms mvolving rates of pay. rales, and workmg condiiions can be modified.
The D C, Circuit has several tunes confirmed dial Section 2 does not require die
preservation of all agreemeni lerms, / s noted, in Executives, the D,C. Ckcuit held that Section
11347 of die ICA affirmatively gives die ICC the audiority lo modify agreements In ATDA v
ICC, die court held diat Section 2 of New York Dock does not require die presenalion of scope
clauses in agreements and that thettansferof work from one raUroad lo anodier. pursuani to an
ICC autiiorization, "unpmges on no other rights, privileges [or] benefits in die CBA . . . ." 26
F,3d at 1163.
And kl UTU v. STB, die D.C. Circuit upheld die Board's decision (which die ARU
atuck as "insulting and specious." ARU-23 at 90) adopting implemenimg agreements diat
modified rates of pay,ralesand working conditions in agreements. Citmg Executives and ATDA
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V. ICC, die court observed that "the Supreme Court and this court have made if clear that the
ICC may aorogate ceruin terais of a CBA as necessary to effectuate an ICC-approved
transaction."" 108 F.3d at 1427 (emphasis added). The court explicitly upheld as "reasonable."
the ICC"s conclusion that the presenalion requirement of Section 2 extends only to "the uicidenls
of employment, ancillary emoluments, or fringe benefits - as opposed to the more centtal aspects
of the work itself - pay.ralesand workmg conditions." 108 F.3d at 1430. In doing so, die
D.C. Ckcuit unequivocally held that the Board can modify agreement terms other than those
conferring righis. priv Ueges. and benefiis so defined."'^
The ARU have no valid argument against this unbroken string of authorities. Instead,
the ARU engage ui misdirection and outtight demal of what the D C. Ckcuii has acmally held.
The ARU wrongly contend the ICC's New York Dock decision itself suggests ihat Section
2 forbids modification of agreemei.is In fact, nothing in the New York Dock decision, or the
comments of the parties at the tune, indicates ihat Secuon 2 was considered to require
preservation of all agreement terms Such a constraction would have been directly at odds w ith
Article I . Section 4 of New York Dock, which clearly contemplates that agreement terms can,
if necessary, be mcx^ified through arbitration.
The ARU specifically points to the pan of New York Dock ui which the ICC rejected
labor's proposal to modify the language of Section 2 on tihe ground that modification was
unnecessary, 360 I.C.C. at 73, ARU-23 at 88. But the ICC has already explained why its

Indeed, "rales of pay, rales and working conditions" and "rights, privileges and benefits"
describe vinually the entire universe of lerms in collective bargaining agreements. Given that
rights, privileges and benefits must be presened. the omy things to which the D C, Circuit could
have been referting m saying die Board has authonty lo modify the "terms of a CBA" are terms
involving rates of pay. rales, and working conditicns.
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rejection of labor's proposal doe> not carry the meaning the ARU would now wrongly give it.
In CSX Corp.-Conttol-Chessie Svstem. Inc.. 6 I.C.C. 2d 715 (1990), die ICC observed dial
this portion of New York Dock rests on the overall undersunding that "'Article I, § 2 appears
accepubie to aU parties.'"

6 I.C.C. 2d at 748 n.25 (quotmg 360 L C C at 73). That

understanding flatly refutes any notion that die ICC, at the tune, intended Section 2 to work the
"momentous change" of precluding all mcxlifications of labor agreements. The railroads
"obviously had no idea that i-ich a momentous change clauned by RLEA was taking place when
Section 2 was included in the New York Dock conditions, " and plainly would not have found
any such resuk "accepubie." 6 I.C.C. 2d at 748 n.25.
The ARU's reliance on the McCarthy Memorandum is equally erroneous.

As a

preliminary matter, it is unportant ic note that dus Memorandum is not binding upon the agency,
regardless of what interpreution it is given. It is a basic precept of administtative law that an
agency is not bound by views expressed interaally within the agency. See, e g,. Citizens For
A Better Environn-.eni v EPA. 1990 U.S. Dist. LEXIS 18450 at * 5 (N.D. Ca. 1990) ("the
interaal memorandum, which originated from a mere suff member, cannot be viewed as a
determination by the Ackninisttator . . . . To hold the heads of federal agencies bound by the
recommendations of theu suff would be a sttong disincentive for productive debate within the
agencies.").
In any event, the McCarthy Memorandum does not say that Section 2 of the New York
Dock conditions requires the preservaiion of agreement terms. ARU-23 at 87-88. By its terms,
die Memorandum addressed the meaning of "rights, privileges, and benefits" in Section 2, ui
accordance with Executives' request for agency guidance as to the meaning of that phrase. Tiie
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author concluded that this phrase did not includeratesof pay, rules, or working conditions.
ARU-25 at 248.
Finally, the ARU assert that dicmm in footnote 4 in UTU v. STB constimtes an
"affirmation that "rates of pay, rales, workng conditions' . . . must be presened." ARU-23 at
94. The ARU s position is insupporuble. The ARU would read foomote 4 in a way that
overmms the holdmgs of UTU v, STB. Executives, and ATDA_yJ[CC."
UTU V, STB traces back to Executives, m which the D.C. Ckcuit, holding that the ICC"s
authority lo modify agreements was limited by the ICC"s obligauon to presenerights,privileges,
and benefits, remanded to the agency with specific direction lo clarify- its views as to the meaning
of this phrase. 987 F.2d at 814 The ICC provided the clarification the court had sought in CSX
Control/Tram Operations. The LITU v. STB court mUy appreciated this, explaining: " u; until
now"' the "broad concepmal framework has been clear, but the scope of the righis al issue has
defied comprehension"; "in dus case, the Commission offers a defimtion," 108 F,3d at 1430.
The court then upheld the ICC"s interpreution of Section 11347 and Section 2 as reasonable,
explaining that under the ICC's scheme "the public mteresi in effecmating approved
consoiidalions is ensured without any undue sacnfice of employee interests. In our view, this
is exactly what was mtended by Congress, " Id^
In the face of this, the ARU contend dial the court"s dicmm in foomote 4 says, in effect,
never mind what weraledin Executives and asked the ICC to do; and never mind that in CSX

Not only is the ARU s constraction of UTU v, STB's holding erroneous, we also note that
VTV V STB cannot be read to ovenura Executives and ATDA v. ICC, because of the rale dial
a panel cannot overtura the Circuit"s prior precedents. See. e g.. La Shawn A. v. Barry. 87
F 3d 1389. 1395 (D C. Ck. 1996) ("One three-judge panel . , does not have die authority to
overrale another three-judge panel of the court " ).
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Contt-ol/Train Operations, die ICC provided the clarification we sought and which we have found
to be reasonable. Instead, lcf"s sUrt over from scratch. This is a preposterous conttnion,
completely at odds widi die jurispradential history. In truth, CS.X Conttol/Train Operat'ons and
UTU V. STB are die end of a litigation cycle as to die meaning of the 1976 amendment to
Section 11347, as embodied in Section 2 of New York Dock, and close die book once and for
all on the ARU"s failed effort to obuin an expansive reading of that provision.
In all events, the ARU s assertion that foomote 4 fneans that the Board cannot modify
rates of pay, rales and workmg conditions is remted by the holding of UTU v. STB itself. In
UTU V. STB, the court affumed die ICC"s adoption of arbittated New York Dock implementkig
agreements that made changes ui rates of pay. rales, and working conditions. Under those
unplementing agreements. CSXttansferredemployees from agreements applicable to the former
C&O. WTvl and RF&P and placed diem under die agreements applicable to the former B&O.
As rail labor admitted, the traasfer of employees from one railroad's agreements to another's
necei,sarily modified die scope and seniority provisions in die agreements. .Arbittator 0'Bnen"s
award itself expressly recognized dial the arbittated unplementing agreements changed some
working conditions and that "these are indeed not msignificant changes for manyttam£nd engine
employees m the tenitory to be coordinated.

Award at 11 (included m Volume 3). See also

CSX Control/Train Operations, slip op at 13 n.24. The rail unions ki CSX Conttol/Train
Operaiions argued, as the ARU argue here, dial die placement of employees m the new
consolidated seniority disttict under a single agreement effectively annulled or abrogated all of
die provisions of diek former agreements. A comparison of rail labor's position in those
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proceedings and in these show that they were identical in this regard. For example, in thek joint
brief to die D C, Circuit ui UTU v. STB. UTU, BLE and RLEA argued as follows:
The preservation language of the ICA is sknilar in wording
and effect lo the language of the Railway Labor .Act which places
a sums quo on changes in CBAs following air camer mergers. 49
u s e s 11347 presenes rates of pay, rales and working
conditions and 45 U.S.C. §§ 152 Seventh and 156, prohibit
changes in rate of pay,ralesand workkig conditions in mexger and
similar simations, . . .
The Unions also respectfiilly submit that the Commission's
interpreution of the sUi'Jtonly required § 2 of New York DcKk is
erroneous on its face and should be set aside and remanded to the
CTB w ith instractions to kiierpret and apply the plain language of
th£t provision as if so clearly requires: No rates of pay, rales.
Working conditions or any employee collective bargaining rights,
privileges or benefits under existing collective bargaining
agreements or otherwise, may be changed in any circumsunces in
which § 11347 applies except by negotiation or by the provisions
of an applicable sumte.
Joint Br, Of Petitioner Unions and RLEA, Docket No 95 1621 (D C, Ck. filed Nov. 5 1996)
at 19, 30 31.
The .ARU make the same argument in their Comments, contending, for example:
[T]he ARU urges the STB to use this transaction as a foram
for informing the carriers that rates of pay, rales, working
conditions" and "other rights, privileges, and benefits' are
mimuuble and must be preserved. . . .
. . . .\nd to the extent that Applicants desire CBA changes
to increase efficiency or to lower their labor costs, they can do so
through the RLA processes as was done before diis agency became
involved in setting agreement terais.
ARU-23 at 95. 101-02.
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As dus comparison shows, the argument advanced here by the ARU was clearly rejected
by die D C. Circuit in UTU v. STB. UTU v. STB is an "affumation" dial die ARU's
constraction of Section 2 is clearly emoneous.
The reason that the scope of "rales of pay, rales and working conditions" was not
considered an issue ui UTU ". STB. 108 F,3d at 1430 n.4. was tha* Jie D C, Circuit had already
recognized in Executives and ATDA v ICC dial such agreement terms could be modified.
Moreover, as we have also explained, bodi lail labor and CSX took the position m CSX
Conttol Train Operations that combining ttam operations and employees and placing all
employees working in die consolidated territory under fhe B&O agreements would modify
senioniy, scope and other agreemeni provisioas dealing with rates of pay, rales and working
conditions

There is no question that, under labor law, scope rales and seniority rights are

considered to be "rales of pay, rales or working conduions,"" See, e,g,. Ford Motor Co. v,
Huffman, 345 U S, 330, 337 (1953) (semority). Indeed, the ARLJ admit that scope and seniorityprovisions are workralesor working conditions. For example, the ARU sute that "[o]ne ofthe
most unportant working conditions that employees enjoy under their collective bargaining
agreements is their seniority and concomiunt right to perform die work widun the scope of diek
senionty," ARU-23 at 108.
Even if the transfer of employees from one railroad's agreements to anodier's is only
considered to modif> scope and seniority provisions, the ARU's posuion here is stUl in conflict
with controlling D C, Circuit decisioas. The ARU argue that scope and seniority provisions are
rates of pay. rales, or working condiiions. which are unmuuble under Section 2 of New York
Dock ARU 23 al 108-14, However, die D.C. Circuu held in AJPA v JCC diat scope nUes
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could be modified and in UTU v STB that seniority provisions could be modified. The ARU
cannot escape the fundamenul conflict between thek dieories and conttolling holdings of the
D C. Ckcuk.
b.

The /VRU's Interpreution Is Conttary To The
Regulaton Scheme As A Whole

The ARU's interpreution of Secuon 2 is also toully conttary to the purpose of the ICA's
consolidation provisions, of which Section 11326"s labor protection requkement is only one part.
As explained above in Part D. and as recognized by the Supreme Court. D C. Ckcuk and Board
precedents, the purpose of Chapter 113 of the ICA is to faciliute railroad consolidations. See,
e.g.. Dispatchers, 499 U.S. at 132 ("consolidation provisions of the Act . . . were designed to
promote 'economy and efficiency m intersute transporution by the removal of the burdens of
excessive expendimre.""); ATDA v. ICC, 26 F.3d at 1159 ("encourage railway consolidations
that would enhance economy and efficiency in the mdustty"). The requirement for mandatory
labor protection was designed to remove labor sttife as an obsucle to realization of merger
efficiencies by providing for exttaordinary benefits for displaced workers, while at the same time
requirmg that labor disputes relatmg lo unplemenution of mergerttaruactionsbe expedkiously
resolved througn the binding arbittation procedures of the protective conditions. The ARU's
constraction of Section 2 is completely at odds widi diis regulatory scheme, Tne ARU are ttying
to mra provisions designed to facUiUte railroad consolidations into obsucles to block them.
Indeed, this conflict is a basic uiconsisiency in the .A^RU s argument

Al the same time

the ARU argue that all agreement terms must be presen'ed, they recognize that agreement terms
must be modified in order for thettansactionto be implemented. In a facile attempt to avoid this
obvious conflict, the ARU suggest that unspecified "suffing changes"" could be made through the
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unplemenimg agreement procedures of Section 5 of the WJPA. ARU-23 at 101. But more than
"suffing changes are necessary to integrate fully the work and workforces of several carriers
to allow the benefits of consolidation. Nor do the ARU provide any valid explanation why it is
improper to follow die unplementmg agreement procedures of Section 4 of the New York Dock
conditioas. which incorporate the concept of Sections 4 and 5 of WJPA. On the odier hand, as
the Applicants have explained in Part D, the WJPA dispute resolution procedures are madequate.
3.

The .AJ^U Are Tryuig To Expand The Scope Of "Rights,
Privileges .And Benefits"

In yet another effort to undermuie the Board's authority to modify agreement term; as
necessary to allow the realization of efficiencies ftom approved transactions, the .ARU advance
an unduly expansive definition of the term "rights, privileges and benefits" in Section 2 of the
New York Dock conditions, ARU-23 at 124-27, The; e is no basis for the ARU's expanded list
of what should constimte righu, privileges or benefits.
In UP-SPTrain Operations, the Board adopted the D.C Circuii"s undersunding that the
Board"s definif DU of "rights, privileges and benefiis" means "vested and accraed benefits." UPSP/Train Operations, slip op. at 7 (quotmg UTU v. STB. 108 F.3d at 1430). The ARU want
to expand the scope of this phrase to uiclude such items as the Supplemenul Unemployment
Benefits (SUB) Plan, personal leave benefits, funeral leave, vocational or educational ttaining,
and special relocation benefits. ARU-23 at 125-26, None of these items is a vested and accraed
"oenefit. As TCU recognized, the SUB Plan is a labor protective arrangement. TCU-6 at 21.''*

Although CSX and NS do not agree that the Comail Sub Plan is a right, privilege or benefit,
they are not proposing lo "abrogate" that Plan, Employees' ability' to elect between that
protective artangement or the Board"s protective conditions is protected by Article I, section I.
of those conditions,
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The Board has recognized that labor protective artangements may be modified under Section 4
of New York Dock, if a necessity to do so can be shown. BN/Sanu Fe. slip op, at 81.
Sunnarly, relocation benefits are analogous to moving expenses provided under tiie Board"s labor
proteclive conditions. Bereavement leave, personal leave, vocational and educational ttaining
have never been considered vested and accraed benefits, and the ARU cite no authority for the
proposition that they have beentteatedin that manner.
4.

There Is No Basis For The ARU"s Arguments That Placing Conrail
Employees Under CSX Or NS Agreements Violates Section 11326(a), The
New- York Dock Condiiions. Or Executives

The ARU ask the Board to "emphatically sute that unposition of new agreements on the
former ComaU employees and elimination of all of the terms of the Comail CBAs is necessarily
a violation of Section 11326(a) and the New York Dock conditions." ARU-23 at 102, The
ARU also contend that such placement "annul[s] all the terais of the Comail employees"
collective bargaming agreements . , , ," and therefore is contrary to Executives' admomtion that
Section 11326 forbids "willy-mlly" modification of agreements. ARU-23 at 97-98. The ARU
have, yet again, ignored or distorted Board, ICC and D.C, Circuit precedents, which clearly
authorize the consolidation of work and former Comail employees under CSX or NS agreements.
As a preliminan- matter, die ARU have misspoken regarding the CSX and NS proposals.
The carriers are not proposmg to eluninate all application of the Conrail agreements. The
Comail agreements will commue lo apply lo ComaU's operations ki the Shared Assets Areas.
They wUl also confinue to apply lo cerU n of the allocated Conrail assets operated by CSX.
The ARU's contention 'hat the application of CSX or NS agreements lo former ComaU
employees will violate Section 11326(a) and the New York Dock conditions is premised upon
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die ARU's ertoneous argument dial diey forbid die modification of any agreement term. As
discussed above ki Parts D and E.2, dial consttuction of Section 11326(a) and Section 2 of New
York Dock has akeady been rejected by die D C, Circuit and die Board.
In fact, die Board has repeatedly held dial die application of one raUroad "s agreements
to a consolidated workforce was necessary to realize efficiencies from die approved consolidation
and could be accomplished under an unplemenimg agreement arbittated pursuani to Section 4 of
its protective conditions, E ^ . UP-SP/Train Operations and decisions cited dierein at 5 n,7.
In diese decisions, die Board and ICC upheld arbittal fmdmgs dial efficiencies would be
frasttaied if die cartiers had to apply multiple agreements to mtegrated workforces. Far from
"rejectmg such uctics,"" ARU-23 at 98, die D.C. Circuit recognized ki UTU v. STB dial die
placement of employees under one set of agreements widi common workralesmet die necessity
test and did not violate Section 11326(a) or Section 2 of New York Dock, Upholdmg CSX
Conttol/Train Operations, the D.C. Ckcuit explained as follows:
CSXT argued, and the ICC accepted, that a consolidauon of
semority rosters was necessary to effecmate die merger of the rail
lines Thir 's both obvious on its face and was demonstrated by
CSX'f. Fkst, there is little pomt in coasolidating railroads on
paper if a consolidation operations cannot be achieved.
108 F.3d at 1431,
In fact, application of one railroad's agreements to a workforce consistmg of employees
originally from different rail properties is the sundard in dealmg widi employees from raUroads
whose operations are bemg coordinated pursuant to Board autiiorization. CSX and NS, as well
as other camers, have accomplished numerous consolidations in this manner over the vears.
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T'nese consolidations have been accomplished pursuant to negotiated and arbitrated New York
Dock unplementing agreements. In each case, employees were placed under a smgle agreement.
ARU"s position is not shared by other umons. For example, in UP-SP/Train Operations,
the Board noted diat ""UTU itselt admits diat there are circumsunces m which collective
bargaining agreements may be merged to effect die goals of mergers . . . ." Slip op. at 5. The
TCU also recognized that ^J^ie Board has authority to place employees under one railroad's
agreemeni, altitiough TCU does not agree that the Applicants have always shown a necessity to
do so m diis proceeding, TCU-6 at 8, 1&.
F,

There Is No Basis For Requested Fmdmgs That Applicants' Appendix A Proposals Are
Not Necessan To The Implementation Of Their Operating Plans
Some umons assert that CSX and NS have failed to show that tiiek Appendix .A proposals

are necessary to the unplemenution of die ttansaction. The ARU specifically request that die
Board declare dial "Applicants have failed to make such a necessity showmg in diis proceedmg."
and dial die Board "does not explicitly or unplicitly sanction the agreement changes discussed
in .Applicants" Operating Plans," ARU-23 at 8. Thert is no basis for diese requests,
CSX and NS 'lave each determined how best to mtegrate the allocated portions of ConraU
kite their existing operations, and have set forth diek inteniions in thek Operating Plans. Each
carrier's .Appendix A describes consolidations of work and arrangements respecting employees
that are necessary to, and appropriate for, the implemenution of that carrier"s Ope.ating Plan.
These proposals are fully consistent witii Board and judicial precedent. As die D.C. Ckcuit has
recogmzed, "diere is little point in consolidatuig raUroads on paper if a consolidation of
operatioas cannot be achieved. It is obvious diat separate and distkict parts, operating separately
and distuicdy, wUl not generate the value of consolidation." UTU v. STB, 108 F.3d at 1432.
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The carriers' .Appendix A proposals satisfy the fundamenul New York Dock sundards.
which we have described in Parts D and E. above. Each canier brmgs to its proposal its own
management, experience, and operating practices. The caniers will be operatmg different parts
of the former ComaU properties, and those parts will mesh w'r.h the carriers" existing properties,
operations, and workforces in different ways. Most imporuntiy, each carrier has its own
Operatmg Plan designed to produce efficiencies from die consolidation of operations, facilities,
and equipment on its own expanded system.'^ The Applicants' proposals reflect extensive
analyses based on diek long experience widi consolidatmg operations. facUities, and eciuipment,
and widi combuung workforces from various camers mto integrated systems. The proposals are
appropriate to the usk at hand.'*

As die Board recently obsen'ed ki UP-SP/Train Operations, there is no single rationale for
selectmg die appropnate collective bargaming agreement to be applied to a consolidated
operation. Nodiing in Board. ICC. or judicial precedent dictates that the same rationale be used
in all circumsunces. lef at 5-6. See also ATD.A v, ICC 26 F,3d at 1163 ("Section 4 does not
provide a formula for apportiomng the "selection of forces ' Instead, it frees die hand of the
arbitrator to fashion a solution that is appropriate for application in die pai-ticular case,"").
'* The ARU and TCU hopelessly miss the mark in attacking the method each carrier followed
in developuig iLs AppendLx A, The ARU complain dial die carriers developed diek Operating
Plans without regard to labor agreements and only later (tiuough tbeir labor reiations officers)
deveiofied dieu Appendix A proposals lo set forth necessary anangements respectmg employees.
ARU-23 at 131-32. But die process the ARU describe comports precisely with Board and D.C
Circuit precedent. The fact of die matter is that labor considerations did not drive die Operatmg
Plaas: instead, the Appendix A proposals unplement the (iperating Plans, which were d.'veloped
to aciueve operational efficiencies. The ARU suggest it somehow matters that the Carriers'
Operaimg Plan wimesses had not read the Conrail labor agreements. Id. The ,ontention
certamly does not support the ARU"s assertion that die .Appendix A proposals are unnecessary.
LUcewise widiout ment are the ARU's complainttiiatdie camers did not let the unions determine
which labor agreemer':, should be applied to the coasolidated operatioas (id, at 26. 131) and
TCU's complamt that 'he camiers have prepared no speciai '"smdies" to support their .Appendix
A proposals. The Appendix .A proposals reflect the earners' best judgments as to what
arrangements will be appropriate: the unions have the oppormmty lo respond. And nothuig
requires the camers to conduct special "studies."
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1.

CSX's Appendix A Proposals

The BLE, BMWE and BRS, commenting as die ARU, and TCl^ principally argue diat
CSX cannot show die necessity for placing former Conrail and CSX work and employees under
a single agreement, because CSX currently has multiple agreements covering each of diese crafts
of employees. See, e ^ . ARU-23 at 129; TCU-6 at 8. The ARU also suggest dial die
Applicants are usuig die Board's procedures to obum system-wide agreements, when CSX has
been unable to do so in RLA bargaining. ARU-23 at 129. The TCU ftirther asserts diat
"multiple collective bargainuig agreements among merged camers are the norm in the mdustry,
mciudmg die recent BN/Sanu Fe and UP/SP mergers." TCU-6 at 8.
CSX is not seeking system-wide agreements ui this proceeding." CSX does, however,
need to consolidate work and employees on its sy.«^.em with work and employees from die
allocated share of Comail which it will operate under smgle agreements m order to realize die
efficiencies to be derived fron. die transaction. While it is trae that CSX admirusters multiple
collective bargaimng agreements du-oughout its system, CSX does not typically have multiple
collective bargaming agreements covering employees from several former railroads who work
in operaiions or at facilities which have been consolidated.

Numerous examples of die

consolidation of work and employees from fomer railroads under a single agreement on CS.X
are listed in Exhibit G to die Peifer/Spenski Rebuttal Verified Suiement, For exai.nple. as TCU
notes, CSX has clerical agreements applic.le to die former B&O, C&O, L&N and SCL, which

For example, CSX is not proposing a system-wide agreement for engui''f'is, ttainmen,
signalmen or maintenance-ofway employees. In each of these areas, CSX is proposmg diree
new disuic's comprised of portions of CSX and die allocated portion of Conrai'. diat CSX will
operaie, CSX is proposii g that a CSX or Comail agreement anply to each of diese distticts, as
described m CSX s Appendix A. CSX/NS-20 at 485.
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are part of CSX. Where die work of these clerical employees has been coordmated, diey have
been placed under a smgle labor agreement pursuani to a New York Dock unplemenimg
ag.-eement. Where employees from diese fonner railroads have been consolidated on a merged
seniority rosier m JacksonvUle, diey have all been placed under CSX's SCL agreement.
Moreover, die TCU has never questioned die need to place employees workkig m coordmated
operations from several railroads under a smgle agreement. Indeed, TCU admits ki its
Comments diat e- loyees can be consolidated under one agreement, at least m some
circumsunces. TCU-6 at 18 ("If work isttansferted,the agreeme'^' at die receivmg location is
normally applied."), Nor does TCU object to die placement of ConraU employees ttansfen-ed
to CSX's Jacksonville headquarters under CSX's SCL agreemeni.
The consolidation of employees under a smgle agreement in order to realize die
efficiencies of die consolidation is also necessary for die odier crafts of employees. For example,
as explained ki CSX"s Appendix A. CSX cannot efficiently conduct ttain operations m
accordance widi its Operating Plan over its allocated Comail lines and die adjoming portions of
its system if locomotive engineers are restricted by dieu respective agreements to diek former
properties. It was for dus .same reason diat CSX recently consolidated tram operations on
portions of die former B&O, C&O. VVTVI and RF&P under die B&O agreements widi die BLE
and UTU to create die EBOC Disttict. CSX Control/Train Operations
Odier dian dieu general assertion diat CSX does not need to consolidate u-am Oi;erations
under one railroad's agreements because CSX has multiple agreements, die ARU never take issue
Willi die efficiencies from combmed ttam operations described ki CSX's Operatmg Plan. Nor
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can the ARU deny that thezc efficiencies will not be realized if CSX must apply multiple
agreements to a supposedly integrated operation.
The ARU also do not take serious issue with CSX"s proposed agreement modifications
m the shopcrafts area. The ARU repeat their assertion that it is net necessary to place employees
under a single agreement, because CSX now operates with multiple agreements for each
shopcraft. ARU-23 at 150. However, as ui other areas, CSX does not usually apply multiple
agreements at locations which have been coordinated. For example, CSX consolidated freight
car heavy repak work from its shop on the former SCL in Waycross, Georgia, at iis Raceland,
Kenmcky, shop on the former C&O.'* All employees and work were placed under die C&O
shopcraft agreements, CSX's locomotive heavy repaks are performed at its Huntington, West
Vkgmia, locomotive shop on the former C&O, and all employees performing work there have
been placed under die foimer C&O agreements.
The ARU do not deny that, in order to efficiently manage and repak former ConraU
locomotive and cars as part of an mtegrated fleet. CSX must be able to repak diese locomotives
and cars at its existire, facilities, ' With respect r repaks to be performed at locations on
portions of Conrail to be operated by CSX, the ARU shopcraft unions also do not quartel with
CSX"s approach of determuiing die applicable agreement based upon the p-edomuiant number
of employees. However, diey assert dial CSX does not always follow dial methodology, because
CSX is proposmg to apply former B&O or C&O agreements at locations where, accordmg to the

This consolidation was a subject of Dispatchers.
CSX will not operaie ComaiFs major locomotive and freight car heavy repair facUities,
which are bemg allocated to NS.
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ARU, former ConraU employees will predominate over CSX employees, ARU-23 at 135-137.
CSX intends to follow a consistent approach. However, CSX is considering a geographic
approach, rather than one based on specific pouits. In any event, the ARU are clearly wrong
in asserting that "'CSXT does not have a predominant number of employees at any of the
[shopcraft] locations at which it mtends to apply its CBAs.'" ARU-23 at 135 CSX employees
will continue to predominate, for example, at its Raceland heavy repair car shop and its
Cumberland locomotive repair shop.
Regarding CSX's proposal to centralize dispaichmg over the portion of Conrail lo be
operated by CSX at its dispatching center ki Jacksonville, the ARU merely assert that the
consolidation of such Comail dispatching widi CSX"s "does not demonsttate that a public
ttansporution benefit would be obuined from elimination of the ATDD-Comail CBA."' ARU-23
at I V . The ARU also allude to alleged safety problems found by the FRA at UP'« centtalized
dispatch center.

The ARU do not deny, d.ough, that effiriencies result from centralized

dispatching. The D C Circuit recognized in ATDA v. ICC that " die very point of many
mergers is to capture efficiencies from centralization of function." 26 F,3d at 1165, Moreover,
CSX has consolidated dispatching at Jacksonville suice 1988 without any safety problems,
Peifer/Spenski RVS at 29. Thus, the ARU have no basis lo deny efficiencies from centralized
dispatching. And, the ARU certainly do not deny the necessity for all dispatching work on CSX
to be done under CSX's agreement with the ATDD applicable at Jacksonville, as proposed in
CSX's Appendix A, The ATDD agreed ui 1988 that all dispatching centtalized at Jacksonville
will be done pursuant to that agreement.
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The necessity of consolidating employees under a smgle agreement is also demonsttated
by New York Dock arbittation decisions, which have repeatedly found dial die placement of
employees from several priorrailroadsunder one agreement, widi merged seniority and common
work rales, is necessary to realize efficiencies of Board-approvedttansactions.For example.
Arbitrator O'Bnen found diat die placement of locomotive engmeers andttammenunder one
agreement was necessary ui CSX Control/Train Operations, Arbittator Yost recemly reached
die .same conclusion in I IP-Sf / frain Operaiions widi respect to trainmen. Inlerestuigly, die BLE
agreed diat placemem of fonner SP and DRGW engineers under UP agreements was necessary.
Ul dial BLE negotiated New York Dock unplementing agreements to dial effect under die
conduions imposed ui diose proceedings, (The underiymg arbittation awards ki bodi CSX
Control/Train Operations and IfP-SP/Train Operations are included in Volume 3), Arbittator
Abies agreed dial placement of tram crew employees under one set of agreements was necessary
when die ttain operations of die Intersute Railroad were assumed by NW. Intersute Railroad,
Each of Uiese arbittation decisions was upheld by die ICC or die Board,
Arbittator LaRocco reached a sunilar conclusion in his av'?rri placing former
Monongahela Railway engmeers and conductors under Comail agreements, after ComaU merged
widi die Monongahela, He found dial leaving die fomier Monongahela employees under die
MoiioP'^aliela agreement would frastrate die mtegration of die Monongahela"s operations mto
those of Comail. explaimng as follows:
Leavkig die MGA agreement intact would ceruudy prevent
the Caniers from changmg exisikig equipment utilization and die
present rail ttaffic pattems. The MGA agreement could bar a
Conrail engmeer from operating on die former MGA property,
prohibit die esublishment of a centralized crew base, and requke
the Carriers to duplicate many administrative functions already
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performed by Conrail. Conttary to the Organization's argument,
this is not a simation where only one or two MGA agreement
provisions are hindering specific aspects of the Carrier"s operatmg
plan. Rather, because this merger involves the complete
mtegration of die MGA mto Conrail, die toulity of tiie
ckcumsunces compel a total abrogation of the MGA agreement,
Suted differently, it is unpossible to accommodate the ttansaction
by amending a fewralesm die MGA ..^leement, Reuimng even
a residue of the MGA agreement will unpede the unpending
transaction suice the agreement, in and of itself would mamtain
tiie MGA as a separate raUroad property which is anathema to die
complete integration of operaiions . . . .
Imposing multiple agreements on the former MG.A territorywould render die coordina on not just awkward bul would thwart
the transaction.
Consolidated Rail Cora, and UTU. Oct. 29. 1992 (LaRocco. Arb.) at 16-17 (included in Volume
3).

Arbitrator MUcrat sunilarly found m two New York Dock awards diat engineers and

trainmen of die UP and former Chicago and North Westem ("'C&NW) should be placed undei
one railroad"s agreements in order for UP to realize die efficiencies from combined tram
operatior.s on die UP and fonner C&NW.

UP and UTU. Feb. 27. 1996 (.MUcrat, Arb.)

(included in Volume 3); UP and BLE. January- 10, 1996 (xMUcrat. Arb.) (mcluded ui Volume 3).
Arbittators have reached sunilarfindmgsin arbittalions mvolvmg die non-operatuig crafts.
New York Dock Arbitrator Simon found that placement of communications employees on CSX
under one agreement was necessary when dieir work was consolidated at a centtalized radio
repair shop He suted:
The Referee concurs dial it vvould hamper die efficiency and
economy of die consolidation if the carrier were requked to
manage 17 employees under four (or even two) different coUective
bargaming agreements. The carrier should be allowed to utUize
employees in die facility witiiout bemg restticted by die artificial
barriers imposed by different agreements. This is one of die
objectives of consolidation . . . . Thus, it is die Referee's
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conclusion that the adopuon of a smgle collective bargaining
agreement af the consolidated facility is necessary to effecmate the
ttansaction.
CSX Radio Repair Shop Award at .4 (mcluded in Volume 3).
Sunilarly, Arbitrator LaRocco found dial placement of signalmen fiom the Southem,
Centtal of Georgia and NW under the NW agreement was necessary to realize the efficiencies
of consolidatmg signal repak work on the NW. Arbitrator LaRocco recognized the operational
problems that would result from leavmg employees working m a consolidated area under
different agreements with different work rales. He explained dial "[ilmposing multiple
agreements at the Roanoke facilitv would not just make the coordination unwieldv but would
totallv diwart the transaction. The Carriers persuasively argued that they could never atuin
operational efficiencies if die NW had o manage signal shop work and supervise shop workers
under multiple and sometimes conflictuig collective barga mng agreements." NorfoUc & Westem
Rv, and BRS. Feb, 9. 1989 (LaRocco. Arb.) emphasis added) at 27 (mcluded m Volume 3).
Arbitrator Peterson reached a smiilar conclusion regarding the necessity of placmg
Monongahela s machkusts under the Comail machinist agreement. Consolidated Rail Corp. and
1AM, June 21, 1993 (Peterson. Arb.) (mcluded in Volume 3).
As explamed in CSX's Appendix A and die Peifer/Spenski Rebunal Jouit Verified
Sutement, CSX will face numerous operational problems if tiie territorial luniutions and
differing work rales of multiple agreements are applicable to its consolidated operauons.
Furthermoie. it is no answer to assert, as the ARU do, that work and employees can be
integrated by modifymg only scope and seniority provisions in agreements. ARU-23 at 93 n. 18.
First, scope and semority provisions are integral to and miertelated with other provisions m
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agreements dealing with rates of pay, rales and workmg conditions. Second, leaving employees,
who are supposedly working togedier in an integrated operation or faciliwy, under different work
rales will frastrate efficiencies, as found in the above arbitration decisions and as the followmg
examples from the Peifer/Spenski Rebutul Jomt Verified Sutement (at 31-34) illusuate:
•

•

Seniorityrales- Employees on a dovetailed roster would be subject to conflicting
rales related to bidding, assignmem, displacement and other basic procedural
maners. For example, under die B&O BMWE Agreement (Rule 39) new
positions and vacancies must be ". . . bulletined widiin fifteen (15) calendar days
previous to or following the dates such posuions are created or vacancies occur,
except dial temporary vacancies need not be bulletined untU durty (30) calendar
days from die date such vacancies occur". This is mconsistent widi Rule 3 of die
Comail BMWE .Agreement which provides in Section 3(a), "All positions and
vacancies will be advertised within thirty (30) days previous to or widun twenty
(20) days followmg die dates diey occur," Sunilarly, die period of tune
advertisements ran under die B&O and Comail BMWE .Agreements are not die
same. On Conrail, under Ruie 3(b) advertisements are " . . . posted on Monday
or Tuesday and shall close at 5:00 P.M. on the following Monday", On die
B&O, under Rule 40(a) bulletins are posted for a period of ten days, with no
specific requkement to post on any particular day. The conflicts between these
two agreements are repeated under almost every conceivafile semority move that
cou.'d occur, such as force reductions and displacements. Under die Comail
B.MWE Agreement Rule 4. Section 2(b). "An employee entitled to exercise
semority must exercise semority wiihin (10) days after the date affected '" The
Comail Ruleftirtherprovides, "Failure to exercise semority to any posiuon within
his working zone (eidier divisional, zone or Regional) shall result m forfeimre of
all semority under this Agreement, except employees who decline lo exercise
Regional seniority ui dieu Work Zone shall forfeit such Regional seniority".
Under B&O Rule 44 employees who fail to exercise displacement righis are
sunply, "considered furloughed" and their seniority rights are not atriskuntil diey
are recalled and only then when recalled "' , . . lo a position widi headquarters
located widiin diirty (30) roadttavelmiles from his home . . . . " In odier words,
if the conflicting agreements sunived, chaos would reign.
Classification of work - "Wl: le die B.MWE Agreements on botii die B&O and
Comail generally cover employees working in the Track and Bridge and BuUdkig
Departments, and L.t BRS Agreements generally cover employees m die Signal
Departments, the basic classification of workralesare not identical. Accordmgly,
work that is normally assigned to one group of employees on ComaU, is not
assigned to die same group of employees on die B&O. Switch heaters are
mainuined by Signahnen on the B&O and by Electricians working under the
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IBEW Agreement on the Conrail lines being operated by CSX. Moreover, the
B&O BMWE Agreement contains specific classification of workralesand strict
lines of demarcation berween classifications, whereas the ConraU BMWE
Agreement (Rule 19) permits employees to " . . . be temporarily assigned to
different classes of work within the range o'. his ability".
Classification ofttainsenroute - This rale applies to tram and engine crews who
depart thek terminal and then are requked to classify the cars in their ttain
(switch them into different positions to create blocks or switch blocks of cars into
different positions) at intermediate points or to reclassify theirttainswhen no cars
are picked up or set out. The B&O agreements do not resttict such intermediate
point switching, as Comail agreements do.
Deferments - This raie applies to rans which are advertised to go on duty at a
ceruin time. When trains are delayed and they will not be ready at the designated
time, the rales require ihat the crews be notified of the delay prior to the time
lhey are to show up al the reportmg point. The ComaUralesrequke notifying
them of fhe delay and the tune lo which thek start is lo be defened within the
advance ca!ling time in effeci at the particular tenninal (60, 75, 90, etc., nunuies,
whatever the callmg lime is to allow the employee to get ready and report), llie
B&O rale provides for 1 hour. The Cor,iail rale allows a deferaieni of
unsp>ecified length; the B&Oraleallows a ma.ximuni of 3 hours and then the crew
goes on pay.
Lap back - Thisraleallows or restricts the carrier from mming a ttain and engine
crew back to a location lhat it just passed in the nonnal progress of its train,
which mm is not part of the advertised work. The B&O agreement has no rale
covering die lap back The Conrail agreement has a rale which requires the
carrier to pay a penalty of the round tnp mileage traversed back in addition to the
crew's normal compensation for pool freight crews. If the crew is regularly
assigned, then the mileage is included in the acmal mUes ran and paid for on a
continuous tune basis.
T he on I P^^^^''^'''
in a cor
normal

admmister conflicimg agreements would be to segregate the work force

mon geographical area, which would effectivi.Ty nullify savings or efficiencies that would
/ flow from a coordination.
inally. there are significant administtative efficiencies from being able to apply a single

labor -,1'reemeni to employees perfomimg consolidated work. There are costs to applying
mu

'tip I

^° employees working ki a coordinated operation. Supervisors and other
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employees involved with the administration of agreements must be familiar with disparate work
rales in various agreemems. TTus complexity invariably leads to mistakes, which result in
grievances and additional costs for die cartier and ill-will among employees from former carriers.
The other principal complamt regarding the necessity for C SX"s proposed agreement
modifications is the assertion by the BLE, BRS, BMWE and TCU that CSX has proposed
unusually, and unnecessarily, large new semority districts. ARU-23 fit 45, 113, 156; TCU-6 at
17.

The seniority districts proposed by CSX are necessary to realize the efficiencies in the

Operating Plan and are comparable in size to existing ienioriiy dictricts. Indeed, existmg
seniority districts on Conrail, CSX and other carriers are larger than the new districts proposed
by CSX.
For example. Ln the train and engme area, on Comail, the BLE and UTU have agreed
to system-wide senionty for engineers and trainmen. Because these current seruorit)- distncts are
system-wide, they are. by definition, larger than any being proposed by CSX. None of CSX's
proposed districts are as large as these Conrail distncts, which cover the emire ConraU system.
CSX"s proposal for its Eastera Disttict will omy slighdy expand CSX's EBOC by mciudmg
territory between Cumberland. Maryland, and Willard. Ohio. TThe proposed Northern District,
which is basically Conrail's "F " District, will acmally be smaller than the curtent "F" District,
since the southem tierttackageof ComaU"s "'F'" Disttict would be operated by NS and dierefore
will not be part of CSX's Northem Di.strict.
CSX's proposed ttain and engine districts are also smaller than semority districts proposed
by the CSX BLE Westem Lines and Northem Lines General Chairmen and agreed to by CSX.
In addition. CSX's proposed distticls are smaller than those on other railroads. For example,
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even before its acquisition of the SP, UP had very largett-amand engme seruority districts. One
ran from Oakland duough Salt Lake City to west of Boise, Idaho; another ran from Lake
Charles, Louisiana to Council Bluffs, Iowa, to Pueblo, Colorado.
There is no basis for the ARU's assertion that, since CSX experienced operational
problems following implemenution ofthe EBOC, the claimed efficiencies from uitegrating CSX
and former Conrailttamoperations into three new "large" districts are illusory. ARU-23 at 44,
63. CSX did experience some initial difficulties implemenimg the EBOC, some of which were
employee generited. WhUe most employees could have held positions in thek former seniority
districts, a number ofttamand engine employees exercised seniority to hold new positions m the
larger district. By exercising diek seniority to territories on which they had not qualified, CSX
experienced a temporary surge in crews requiring pilots untU they became qualified on the new
territories. Conttary to die ARU's assertion, CSX has not restricted the exercise of seniority of
any engmeer wiihki the EBOC; engmeers are permitted to exercise seniority consistent widi die
terms of their agreements. CSX also did not, and does not, require employees in the EBOC to
take positions . 11 over die district ui order to protect dieir seniority rights. CSX would also note
that, contrary to BLE's predictions in the CSX Conttol/Train Operations that creation of the
EBOC would requue engineers to relocate substantial distances, no engineers have applied for
movkig allowances suice the EBOC disttic: vvas implemented in early 1996. Peifer/Spenski RVS
at 20.
CSX's proposed consolidated seniority districts for signal and maintenance-of-way
("M of W'") employees also are comparable to those proposed for train and engine employees.
The ARU argue that CSX cannof identify "any actual problem" with leaving CSX and fonner
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Comail employees under their former agreements. ARU-23 at 157, However, as explained for
train and engine employees, and as found in numerous New York Dock awards, the '"acmal
problem'" is that CSX will not be able to conduct mtegrated maintenance operaiions if employees
workmg in the same geographic area must be kept under separate agreements, which resttict
CSX employees to CSX lines and former Conraii employees to former Conrail lmes. The Board
has recognized that efficiencies can result from die coordmation of M of W and signal
maintenance.*'^ Also, CSX will be able to realize significant savings, from the abUity to use its
system production gangs and signal constraction gangs on the allocated portion of ConraU that
it will operate. CSX's uiut costs for majorttacksurfacmg projects are ovei 60 percent less than
ComaU's unit costs. Peifer/Spenski RVS al 56. The ARU argue that, in any event, no necessity
has been shown, because the savings are labor cost savings, which, according to the ARU,
cannot be public benefiis. However, as previously discussed, labor cost savings resultmg from
improved efficiencies are publicttansporutionbenefits. Moreover, there are more savmgs from
the ability to use system production gangs and signal constraction gangs than labor cost savings.
As explained in the Operating Plan, CSX wUl be able to perfonn programmed mamienance yearround and obuin material at less cost. CSX/NS-20 al 72.
The ARU also contend that the proposed seniority districts for M of W and signahnen are
overly large and are. therefore, unsafe. ARU-23 at 159, Agam. CSX's proposed seniority
districts are comparable to the size of existmg distticls on CSX

For example, the existing

semority disttncts for BRS-represented signalmen on the former SCL, EBEW-represented

E g.. Union Pacific Corp.-Centtal-Missoun Pacific Corp, (Arbitration Review). Finance
Dockei No. 30000 (Sub-No. 48), slip op. at 8 (sened July 31, 1996).
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communications workers on the former SCL, B&O, and C&O, and TCU epresented
communications workers on the former L&N encompass the cntke former railroad sysicms and
are larger than any of the seniority districts proposed in th'^ ArrUcation, As explained in the
Peifer/Spenski RVS at 55, the size of the proposed existmg M of W and signal districts do not
create safety problems or mean more wrk responsibilities for mdividual employees.
2.

NS' Appendix A Proposals

NS' Appendix A is a fair and reasonable proposal for the selection and assigmnent of
forces for NS' proposed operauon of the former Conrail properties. On the basis of its
extensive experience with railroad consolidations, NS developed Appendix A in order lo address
the immediate imperatives of operational unplemenution and also to accomplish the objectives
of network expansion and single-system efficiency detailed in NS' Operating Plan As the ICC
and the Board have long recogiuzed, and as we discuss above in Part D, it is almost always
necessary to modify labor agreements in order effectively to implement railroad consolidations.
Thisttansut.tionis no exception. As NS explains mnhe- 'oelow . Appendix A is consistent with
established New York Dock sundards and strikes a fair and reasonable balance based on all
appropriate considerations.
In thek comments, some of the unions contend that NS has not shown the necessity for
die agreemeni changes proposed in Appendix A. ARU-23 at 127-60; TCU-6 at 8-14; TTD-3 at
6-7, TCU and TTD acknowledge dial die Board possesses authority to modify labor agreements,
but lhey contend that NS has attempted to justify Appendix .A on the basis of considerations diat
are insufficient to justify operatmg the allocated properties under the agreements specified. The
ARU make similar contentions, but the thn'st of their criticism rests c n a steadfast denial (in the
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face of overwhelming conttary legal authority) that it is ever necessary to use Section 4
processes, radier lhan the RLA, to implement Board-authorized ttansactions. All of these
commentors simply disregard precedent, makmg no effort to analyze the proposed transaction
within the framework of standards developed and applied in prior railroad consolations.
The changes that NS proposes m Appendix A are, if anythir.g, more necessary than in
previous major railroad consolidations. The proposedttansaction,unlUce the typical raikoad
consolidation, will allocate the properties of a smgle carrier in three parts, two of which wUl be
operated by and need to be integrated into the existing systems of competing raikoads.
FoUowmg that division, the Conrail property could not contmue to be operated m place, as it is
now. This ckcumsunce makes the selection and assignment of forces amoug the Applicants'
curtent employees an unmediate operational imperative:

NS and CSX must obum the

implementing agreements that are necessary to permit them to be able to operate allocated
Conrail properties. Peifer/Spenski R , S at 35.
For similar reasons, the necessity of selecting appropriate labor agreements is obvious.
It would not be possible for NS simply to operate allocated Conrail properties under the
agreements curtently in placx on ComaU. Those agreements provide for the operation of a single
integratedrailroadby employees of a smgle carrier, a stracmre fundamenuUy at odds with the
proposed ttansaction This carrier cannot simply step into the role of employer imder the
previous owner's labor agreements.
The operational unperatives arising from the allocation of ConraU properties could not
be resolved by smiply narrowmg the scope of the Comail agreements to cortespond to the
physical dunensio^is of the properties to be operated by NS. Many of the terms of ConraU's
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agreements, including terms that the unions contend are particulariy wordiy of preservation, are
integrally tied to Comail's existmg size : ad geography. Existing scope and seniority rights
(ARU-23 at 108) and bonuses and retirement benefits tied to diefinancialperformance of ConraU
(id. at 31-32, 107), for example, cannot be applied on the fragmented properties that NS wiU
operaie as mtegral parts of a completely different railroad system, m an envkonment in which
Comail itself will no longer be operaung a major railroad.
By allocating the Comail properties, the proposed transaction fragments ConraU's existiag
seniority distticls. If the existing Conrail agreements were left ui place unchanged, NS' ability
to use equipment and personnel would be artificis

and inefficiently confmed. TTie resultmg

operational inefficiencies would be particularly pronouuced with respect to territorially confmed
mamienance and constraction functions, such as die work perfonned under Comail's agreements
with BRS and BMWE. The BMWE agreement divides the Conrail property into three tiers of
geographic territories over which cenain types of M of W work are performed. For purposes
of major program production work (e.g,. laying rail), the property is divided into two parts
(eastern and westera regions). Within those regions, the property is subdivided into six "zones,"
which confine the work of odier production gangs (e g., lunbet and surfacing gangs) and thek
equipment. Finally, the six zones correspond to 18 separate seniority districts for purposes of
day-to-day lme and other maintenance functions. The proposedttansactionwUl divide both of
ComaU's M of W regions, all six M of W "zones." and 11 of the 18 M of W districts among
the portions of Conrail to be operated by the Applicanis and the Shared Asset Areas. The
properties lo be operated by NS therefore will include fragments of these vanous Comail M of
W geographic temtories.

The Comail/BMWE agreement was never intended to apply to
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properties after suchfragmenuiionand could be "preserved" only at great cost. The Comail
properties to be operated by NS, sunding alone, as would occur if the Conrail/BMWE agreement
applied, would consist principally of territories that vould not support a season's production
work.
Similarly, the proposed transaction will fragment most oi

i existmg seniority districts

for signal and ceruin commuiucaiions functions. Conrail's curteni agreement with BRS provides
for 22 separate seniority distticls. Employees subject to that agreement are requked to protect
assigrm.enis within those distticls which do not require a change m residence. The properties
lo be operated by NS will mclude parts of 11 districts that will be split among NS and CSX
and/or the Shared Asset Areas, If the Conrail/BRS , eement applied, the employees performing
signal and communications work under that agreement would be restricted to trancated, unworkable senionty districts Accordingly, any effort by NS to operate the allocated properties under
Conraifs existing BRS agreement would be handicapped by lenitorial limiutioas that bear no
relation lo NS' post-aansaciion operations.
Beyond NS" immediate operational needs. Appendix A also addresses the objectives oi"
operational integration set fonh in NS" Operaiing Plan, NS intends to Uke full advanuge of
opponu^utie.•'^ for single-system improvements by mtegraimg the operations of allocated ComaU
properties into its own highly successmi operations,
TTic comerstone of the NS operating plan is its "hub nerwork system," under which NS
plans to integrate the operatioas of allocated Comail properties into a series of hubs grouped into
three separate network systems. Each system will be comprised of combinations cf existing NS
and Coru-ail routes radiating from centtal hubs, which were selected (and may be shifted over
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time) to reflect major ttaffic flows. Within the hub network system, NS intends to operate ranthrough freighi trauis, combine duplicative functions and facilities, and consolidate yard
operations to unprove yard efficiency and the speed and responsiveness of its ttam operations.
To function, die hub network system depends upon NS' ability to operate dirough existmg
termmals, to elunmate mterchange movements, and to routettainsaccording to ttaffic type.
All of these elements wili necessiute extendmg die appropriate NS agreements and
practices (with appropriate accommodations) to cover the allocated ConraU properties included
m each hub network system. This will create umfied workforces, which may be utilized in the
combuied ttam and yard operations without regard to corporate boundaries. In addition, NS
needs to realign and merge existing semority distticls and crew districts to match the hub design
and to combine extta boards that provide crews forttainsoperating in different directions. None
of du5 would be possible if NS were requued to operate each hub network system using all of
the agreements curtently in effect on the properties that will comprise each hub network. To the
conttary, ir" all agreements applied. NS ivould be requked lo make crew changes at die borders
of existing crew districts, to engage in duplicate handling and interchange-type operations
berween existing terminals, and oiherwise to operate the allocated Comail properties as a separate
raikoad rather than as part of the NS sysiem.
Implemented in accordance widi Appendix A, the hub network system will produce
unmediate and substantial unprovements m the speed and efficiency of ttam operations by
extending routes and faciliutmg the efficient use of ttack, workforces, and equipment. The
Appendix A proposal will permit NS to take advanuge of die multiple routuigs made possible
by the mtegrauon of NS and ConraUtt-ackdial NS will operate. Under Appendix A, NS wUl
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be able to offer efficient smgle-system service ui the corridor between Chicago, Cleveland,
Pittsburgh and Harrisburg by routmg trains accordmg to ttaffic type, senice demands, and odier
operational considerations. If NS were to anempt to operate under die agreements cuirently m
effect on die lines comprismg that corridor, through freight operations would involve twelve
separate seniority districts, which would dicute the routmg of trakis accordmg to crew
composition rather dian service needs. Unr^er NS' plan, the number of seniority districts would
be reduced to four, diereby significantly enhancing theflexibUityand efficiency cf operations m
this critical corridor. LUcewise, diroughout the Midwest, NS will use the NS ttack and the
allocated portion of Comail track mterchangeabiy, making possible shorter rcuiings and
segregation of traffic by type.
NS also intends to make the most efficient use of the properties it will operate and die
unified work force by combining crew districts and eliminatmg crew changes at existing
termmals, NS mtends to operate single-crew :hrough freig»^f service between Bellevue, Ohio and
EUchan. Indiana, via a new connection at Oak Harbor, Ohio, a route comprised of bodi existing
NS and allocated Comail ttack. New suigle-crew service akn is planned between Toledo. Ohio
and Pera. Lidiana and bepA-een Elkhart and Pera. These ttam operations v. Ul be substantially
fa,ster and more effici nt than would be 7 ossible if existing labo.- agreements were applied to the
Comaii propenies operated by NS.
Similar efficiercies wUl be achieved through yard consolidations at die several hub
locations where NS a-id Comail currently mainuin yardc. Common point termmals include
Toledo, Clevela""!, Chicago. Cincinnati and Columbus, By combiiung those yard operations
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under the appropriate NS agreements, NS will reduce the delay, cost, and risk of loss associated
with duplicate handling and transfer of rail cars berween yards.
These plans find solid support in a long line of New York Dock cases. The ICC and
the Board and their Section 4 arbittators cciisisiently have recognized the need to combine ttain
operations of merged properties under a single labor agreement in order to realize single- system
transporution benefits. E,g,. CSX CGntrol/Train Operations, slip op. at 12 (upholding
arbitrat'yr's imposition of an implementing agreement that placed employees under a single labor
agreement applicable to the consoUdated operations) Interstate Railroa^ (upholdmg an
arbitrator's unposition of an unplementing agreement under which fonner Intersute ttain service
employees would work under the NW labor agreement when N"W (along with NSR) assmned
conttol of Intersute and NW became responsible for ttain operations over that property); United
Transportalioii f^nion and Union Pacific P..R., Febraary 27. 1996 (Mikrai, Arb.) (imposing
implementing agieement that placed trainmen under one railroad's labor agreement): Union
Pacific and Brotherhood of Locomotive Engineers, January 10, 1996 (Mikiul, Arb.) (same for
locomotive engmeers).
The necessity for unification is not limited to NS' proposed train operations. Conttary
10 tr e repealed assertions of the ARU, public transporution benefits do not arise soleiy from
changes m the acmalranningot ttains. The ARU prove nothing by assertmg agam and agam
lhat NS has proposed lo integrate functions that will not dkectly 'advance single-lme senice,
an expanded network, interchange yar^^ efficiency, better blocking or any other operational
objective" (e g,, ARU-23 at 149). It is ty now a famUiai proposuion that New York Dock
procedures are not limited to changes in train operations. It is settledttiatconsolidations of, for
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example, car repair shops,*' radio rrpair shops,signal

repau shops," locomotive

dispatching facilities,*^ and accountkig work,*^ are logical elements of control t-ansaciions,
which generate exactly the sort of system-wide efficiencies that railroad consc.idations are
mtended to promote.
NS intends to consolidate sunilar functions in connection with this transaction, proceeding
with due pradence and at an appropriate pace. NS intends to uke full advanuge of oppormruiies
to combine clerical functions through both the consolidation of yards and terminals at common
points and the centralization and relocation of clerical functions (such as yard operations,
waybUlmg. and demurrage) from their former Conrail points to the respective NS facilities. NS
intends to integrate the centtalized yard mnctions of the allocated Conrail properties which it will
operate (perfomed by approxknately 200 TCU-rcpresenied clerks) to NS' centralized yard
operaiions center at AtlanU, G-:orgia. where the work wUl be perforaied under the NS/TCU
agreement already applicable lo the center. In accordance witii the Operating Plan, the AdanU
CYO center wUl momtorttainand car movemenis for all yards on the NS sysiem, including the

Norfolk Southera Rv, and Norfolk & Westera Rv, and Brotherhood Fvailwav Carmer.
June 19, '995 (Muessig. Arb.) (included in Volume 3),
CSX Radio Repair Shop Award,
Norfolk & Westera Rv,. et al, and Brotherhood of Railroad Signa.men. February 9, 1989
(LaRocco. Arb ),
NS Control/Power Dislributon. 4 I,C,C2d at 1082-85.
Union R R, and Bessemer & Lake Ene R R and United Steelworkers of America.
October 21, 1997 (A\iu, Arb.', 'included in Volume 3), Southera Rv, and Brodierhood of
Railway. Airline. & Steamship Clerks. June 17. 1984 (LaRocco, Arb.) (mcluded ui Volume 3).
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allocated ComaU facilities dial NS will operate. The NS and former ComaU employees wUl
monitor car movements without regard lo former corpo.rate boundaries.
LUcewise, it

uceessary to apply a single labor agreement in order efficiendy to mauiUui

an mtegrated equipmem fleet, as described ki NS' Operatmg Plan (CSX/NS-20 at 308-09). NS
intP i to consolidate heavy locomotive repair work so as to provide functional specialization
based on manufacturer, senduig General Electric locomotives to NW's Roanoke facUiP' and
General Motors locomotives to the former Conrail shop at Altooa^. As we describer' in part D
above, this wUl require operating both shops under a single set of agreements in order to enable
NS to direci work based on functional specialization, rather than on the prior ownership of the
locomotives, and to provide needed flexibility lo shift locomotive work in response to changes
m demand. LUcewise, NS will consolidate the car repair facilities al NS-Comail common pomts
by unifymg parts of the work and worl force of the former Conrail with the NS work performed
under die NW shop craft agreements, Fii'ally. NS intends lo integrate shop craft personnel at
field locations in order dial repairs may be made efficiently, without regard lo the identity ofthe
ongmal operator of the line on which the equipment is located at the time of the needed repair.
Absent such consolidation, NS could be required to mainuin duplicative forces at common pokils
and on parallel lines that can be suf,'^d efficiently only with a umfied workforce. NS properly
plans to avoid such inefficiencies by p . ;ing the Comail properties to be oper.ited by NS
properties under the NW shop craft agieem-enls.
Equally unportant is the uilegrity of the infrastracmre for ttack and signals. NS'
Operating Plan also calls for mtegraung M of W work in order to achieve ..-fficiencies in work
force allocation and equipment use. NS intends to kitegrate the allocated properties which it will
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operate mto its designated production gang ("DPG") program. NW uses die heavUy mechanized
DPGs to perform major programmed ttack renewal and production work, such as tunber and
surfacing work and laying rail, which require die use of specialized machmery operated by
qualified personnel. DPGsttavelacross broad territories, generally followmg the seasons south
to north in order to make most efficient use of the expensive equipment and employee expertise
needed for such work. NS mtends to expand its existing DPG territories to kiclude the fonner
Comail properties in order to make the most efficient use of its DPGs. To do so. it is necessary
dial NS extend die NW/BMWE agreements to die allocated ComaU properties which it wUl
operaie.
Comail has no comparable DPG program

If die Comail/BMWE agreement were

adopted on the allocated property operated by NS, NS" DPGs could not be operated on die
property. Under die Conrail/BMWE agreement, production projects diat span existmg semority
distticls could not be performed by a single gang Radier, a group of employees working on a
production gang could suy widi a project only to die limits of diat group"s seniority district; at
the border, die existing gang would have to be disbanded, and a new gang, made up of
employees holdmg semority on die portion of die fonner Comail temtory operated by NS,
created and ttained. Such temfc.ial restrictions would substantially slow production work and
increase operatmg costs by reducmg productivity in workforce and equipment utUization. Indeed,
given diat ComaU "s seniority districts wili i^e fragmented, a:, earlier discussed, application of die
Comail/BMWE agreement to NS" allocated Conrail properties would be a practical impossibUity.
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To avoid such mefficiencies. NS properiy proposes to extend the N'W/BMWE agreements to
cover die allocated Conrail properties operated by NS.**
Finally, Appendix A appropriately and of necessity promotes uniformity m standards,
practices, and rales. In the case of the shop craft work, a uniform approach is requued in order
to avoid coniTicts over work jurisdiction. As the ARI' acknowledge in thek :omments (ARU-23
at 109). the Comail and NW shop craft agreements conum different, and conflicting, rales
regarding how work must be allocated between the various crafts, LUcewise. communications
work is apportioned between BRS and IBEW in a sigmficanUy differem maimer on ComaU than
on NS Perpemaiuig these differences on the combined operauon would complicate traming and
supervision of employees, cicaie conflicts over work jurisdiction, and potentially result i.n delays
in performing repaks,

NS appropriately proposes to avoid such problems by operating the

allocated properties under the NW agreements.
Some of the umons have criticized NS for citing, among the justifications for the changes
proposed in Appendix A, the promotion of umform payroll, claims handlmg, and ttaining
processes and prcx;edures The unioas seem to contend that such considerations, by defirution,
are insuf'ficient to esublish necessity under New York Dock sundards. In addition, they contend
that the fact that NS cunently operates with multiple labor agreements remtes any suggestion that

**• NW's DPG program vvas esublished in 1993 pursuant to the recommendation of Presidential
Emergency Board 219 ("PEB 219"), PEB 219 found dial DPGs were essential to die efficient
u.se of certain production gangs and equipment and that, in older to function. DPGs should work
undei certain flexible work rales, such as flexible sUrt tune and work site reporting rales. In
addition, in order for the DPGs to function as intended on the allocated Conrail properties
operated by NS, it is necessary that the DPGs be operated ir. undem widi die NW schedule
agreement, which, uiilUce tht Comail/ BMWE agreement, conuins theflexibleworkralesthat
. £B 219 found essential to die operation of DPGs. .^^eifer/Spenski RVS at 43.
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a single agreement is strictly necessary to efficient operauons ARU-23 at 129; TCU-6 at 8.
The unions are wrong.
First, there is no inconsistency m NS' proposal witii respect to die number of agreements
that will be appUed. It is trae dial for many crafts NS currently admimsters (and will contmue
to admkiister) more lhan one agreement per craft. NS' labor agreements generally cover only
the NSR or NW properties, and some agreements govem only particular territories withm the
two properties, H-twever, widi few exceptions mvolving very few employees, facilities and
operations lhat have oeen consolidated have been placed under a single agreement per craft. To
that end, m all previous New York Dock consolidations. NS has sought and obuined
implemenling agreements dial place combined workforces under single agreements. NS proposes
to do the same in this case.*' This will enable NS lo realize the efficiencies of applying uniform
rales and procedures to its combined workforce, an objective perfectly consistent with New York
Dock standards and NS" own practices.
The umons' effort to tnvialize the sigmficance of uniform rales and practices also is
unavailing. Maintaining multiple suffs and systems to presene administrative feamres of labor
agreements imposes cosls that are no less real in terms of their impact on carrier operations than
are tne costs associated with mamuiiung other duplicative facilities and mnctions. Differences
in items such as crew callmgrales,claims handling procedures, and theralesgovermng ri{;hts

NS proposes to place the combined operations under appropriate NS agreements. NS
proposes to apply particular agreements to particular crafts anJ/or geographic regions in order
to achieve ?ppropiiate unified workforces, based on consideratioi.s of geography, workforce size,
and operational efficiency. For the most part, the unions do not appear to challenge the selection
of the particular NS agreement proposed, as much as they challenge the proposal to use any NS
agreement rathe- than a Comail agreement.
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to work assignments and filling vacancies necessiute duplicate computer programming, additional
suffmg levels, and unnecessary complication and confusion, while producing no cortesponding
benefits.
Likewise, NS reasonably considers it necessary to exiend its fust-ratettamingfacUities
and methcxls to its new operations. This proposal is driven not orUy by bottom-line efficiencies,
but by considerations of employee and public safety, NS brings to its management of the
allocated Comail property that it will operate a consistently successful record in all measures of
railroad performance and safety, includmg rates of bad orders for locomotives, employee
uijuries, and train incidents and derailments. Inttainoperations alone, achieving NS' personal
injury ratios andttack-relatedderailment incident levels will contribute to approxunately S20.7
million in annual savings. ITiere is no reason why such savings should be considered any less
necessary than equivalent savings achieved by eliminatmg unnecessary crew changes and car
handling.
In any event, there is no issue presented here as to whether such considerations would
warrant operating under a single labor agreement in the absence of other operational necessities.
Contrary lo the unions' suggestion. NS has not relied solely on administrative considerations in
proposing Appendix A Rather, as shown. Appendix .A represents a fak andrationalproposal
for selection and assignment of forces and determmation of which labor agreements should apply
to the acquired propenies. taking account of all appropriate factors, including the very real public
benefits of uniform administtation and ttaining. In the toulity of the ckcumstances. NS'
proposal to operate tht allocated Conrail properties under appropriate NS agreements more than
meets the "necessity" siaiidard.
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The unions have not discredited Appendix A by citing particular differences between the
Comail and NS agreements (ARU-23 at 103-27) or by asserting that ceruin terms of Conrail's
labor agreements are "superior" to NS" (e,g,. id, at 109), To be sure, there are some
differences in the provisions of the Conrail and NS agreements. However, to the extent that the
unions are contending that NS has proposed extending its own labor agreements on the basis of
diose differences, they are just wrong As explamed above, the extension of NS agreements is
compelled by a number of considerations, none of which is a preference to avoid particular terms
of Conrail agreements. It would be mappropnate for either NS or the unions to "cherry pick'"
particular agrt?ment terms for presenation. E g,. UP/SP. slip op, at 84-85. 174.**
Nor do the uniciis raise a valid "necessity" issue by challenging the size of the proposed
seniority districts The ARU contend that NS is proposing to establish large seniority distticls
for maintenance of way and signal employees that somehow w ill impose undue hardships on
employees or undermine the afety of the imegrated operations, ARU-23 at 112; ARU-24 al
190,

They are wrong. As a practical matter, the size of a seniority district bears little

relationship to the distances that will be covered by individual employees, FLxed headquarters
employees typically work only on limited temtories, which tend to be smaller fhan seniority
districts. The proposedttansactionwill reilign but not subsuntiaUy alter die size of those
territories. Fixed headquarters employees rarely will be required to travel the length of the
seniority distnct. Moreover, a mobile gang does not normally work over the full extent of its

**' In any event, as explained in the Peifer/Spenski Rebuttal Verified Sui ement, the unions have
mischaracterized a number of asserted differences between the Comail anu NS labor agreements.
PeUer/Spenski RVS as 46-48.
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tenitory in any given year. NS' proposal wUl expand the work oppormnities for M of W and
signal employees, but will not subsuntiaUy alter employees' typic?.! work panems.
The seniority disfficts proposed for the mtegrated operations are consistent with the size
of seniority districts under which NS curtently operates. The proposed semority districts for M
of W and signal work on die allocated Conrail properties to be operated by NS (and the longest
distance an employee could be requked tottavelto protect work on his or her disttict) wUl each
extend 789 highway miles. On NW, the corresponding existing seniority districts for both M
of W and signal consttiiciion work range m lengdi from 593 to 764 highway miles.*' Under die
NSR/BMWE agreement, employees can be required to protect territories as long as 1,000 miles,
well in excess of the largest disttict proposed for the combined NS-Comail operation.
The unions" professed safety concems are lUcewise withoui merit. Logically, there is no
correlation beiween the size of a M of W or signal disttict and the safety of die cortesponding
work. The work performed by M of W and signal production gangs requires functioiuil, bul not
territorial, familianry. In any event, NS' consistently superior safety record is sttong evidence
that the sizes of NS' M of W and signal seniority distncts are not unsafe.
G.

Approval Of TTie Transaction Will Not Ckcumvent The Jurisdiction
Of The National Mediation Board
URSA argues diat CSX and NS are "anempt[kigj to ckcumvent die exclusive jurisdiction

of the [National Mediation Board] to determine represenutional questions mvolvmg raU cartiers,
pursuant to Section 2, Nmdi of die RLA" (UTlSA-3 at 5), and dial because of this the Application

*' All NW employees inttavelmgassignments receive away-from-home expenses m accordance
widi theu applicable collective bargammg agreements.
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should be denied. As explained below, URSA"s argiunent is incortect and does not raise an issue
for this Board.
NS, CSX and Comail are different railroads, and accordingly work on CSX and NS is
not necessarily perfbrmed m the same way in which sknUar work is performed on ComaU. As
explamed in CSX"s and NS' Appendix A's. after die ttansaction. in some mstances work comkig
to CSX or NS from Comail will be performed by officers who are not represented by labor
umons and dierefore do not work under collective bargainmg agreements. In odier insunces,
work comkig from Comail to CSX or NS will be performed by a craft or class represented by
a different RLA represenutive.
It is well settled dial any effect diat a Board-approved ttansaction may have on
representational rights is a question for die National Mediation Board, not dus Board, whedier
agreer-.ent employees are movkig into a nonagreement workforce, as in Norfolk Soudiem Corp,Control- Norfolk & Westem Rv,. et al,. 4 I,C,C,2d at 1087 ("New York Dock does not
preempt any NMB determination as to represenution . . . . This is not to say dial die ATDA
may in fact reUin its sutus. That, as the panel recognized, is for the N'MB to determme .
."), or agreement employees represenied by different unions are being coordmated, as m CSX
Control/Train Operations at 15 ("The effect of ourttansactionon .selection of union membership
is under the junsdiction of the National Mediation Board actmg under the Railway Labor Act.").
Accord Fox Vallev & Wesiem Ltd—Exemption Acquisition and Operation-CerUin Lines of
Green Bav and Westem R R,. el al,. Finance Dockei No. 32025 (Sub-No. 1), served Dec. 19,
199-1. slip op. at 7 ("it is for the NMB to determine whether employees have chosen to be
represerued and who shall represent tiiem."); Fox Vallev & Westem Ltd—Exemption Acquisition

XVIIM13

P 682

and Operation - Ceruin Lines of Green Bav and Westem RR.. et al.. 9 I.CC.2d 272, 281 n.l2
(1993) ("it is the exclusive responsibUity of the Nauonal Mediation Board to determine
represenution issues under the RLA . . . .").
H.

The Board Lacks Jurisdiction To Consider Tlie ARU Takings And Due
Process Arguments, And No Credible Takings Or Due Process Issue
Exists Even If The Board Were To Reach Those Arguments
The ARU assert that any modification of labor agreements by die Board would be an

uncompensated uking and would violate due process. ARU-23 at 73-74. This is a familiar and
empty contention. The Board has consistently held dial u lacks jurisdiction to consider such Fifth
Aniendment clauns, which atuck the ICA and the protective condi ions adopted under the ICA.
Even if the Board were to reach the merits of such clauns, it would find that modification of
collective bargaining agreement rights as necessary to implement thettansactionis not a taking
of property wiihin the meaning of the Fifth Amendment, The ARU's due process contention is
equally frivolous given the extensive procedures available to the ARU and Congress' rational
advancement of rail consolidation through the ICA,
1.

The Board Lacks Jurisdiction To Comiider The ARU's
Constirutional Claims

The Board. lUce the ICC before it, refuses to entertain Fifth Amendment challenges
exactly lUce the ARU's claims because the Board lacks jurisdiction to consider constimtional
challenges to the ICA or tr the ICA's effect on collective bargaining agreements. E.g.. Canadian
Nation.ll Rv—Lease from Grand Trunk Westem R.R. Fmance Docket No. 31387 (Sub-No. 1),
decision seived Aug, 23, 1990. slip op, at 7 n.l5 (declirung to consider a takings argument
arismg from an unplemen*'ng agreement's override of collective bargaukng agreement terms);
Intermounuin Westem R.R—Purchase-Union Pacific R.R.. Fmance Dockei No. 31494, decision
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sensed July 18, 1990, slip op. at 5 n,15 (declining to address a takmgs challenge); Wilmmgton
Iennuial_R^,--Purchase and Lease-CSX T-an^portat.nn 6 I.C.C.2d 799, 826-27 (1990)
(considering a Fifth Amendment challenge to be ""best left to die appropriate court to decide"),
affd sub nom, Railwav Labor Executives" Ass"n v, ICC 930 F.2d 511 (6di Cu, 1991).'° The
Board"s reftisal to enterum constimtional challenges to its organic sumte is fumly rooted m
judicial precedent."

An administrative agency is bound to apply die law as Congress wrote

it and simply does "not have jurisdiction to declare stamtes unconstitutional," Branch v, FCC
824 F.2d 37, 47 (D.C. Ck. 1987).
2.

TTie Tucker Act Provides The Exclusive Remedy For The ARU
Takings Challenge

The Board s refusal to consider takings challenges in particular is mandated by die Tucker
Act, 28 U.S.C § 1491(a), which vests die United Sutes Coun of Federa! Claims widi exclusive
jurisdiction over suUs to recover compensation for a uking Preseault v ICC 494 U.S 1,11
(1990); Execmives, 987 F.2d at 815; Union Pacific Corp -Conrml .nd Merger- Soudiem Pacific
Rail Corp.. Finance Docket No, 32760. decision sened Aug, 12. 1996. slip op, at 175
(declming to address a takmgs challenge because of die Tucker Act and expressmg sttong doubt
as to its merits),'= Resort to die Tucker Act is requked by die Taidngs Clause itself. The
Cf Buriington NorthemR,R,-Abandonment F'-—ntjon Dorkpt iVn AP-6(Sub-No 3l8x)
decision served Nov, 2, 1990. slip op, at 3 ("B»cdu.se it is our duty to admimster die law as it
IS wntten by Congress, k is beyond our jurisdiction to address , , . constimtional arguments.").
" See, e g,. Weinberger v_Salfi. 422 U.S. 749. 765 (1975) ^noting diat "die constimtionality
of a sumtory- requiremem [is] a matter . . . beyond [die HEW Secreun 's] junsdiction to determine); Johnson v, Robinson. 415 U.S. 361, 368 (1974); Executives. 987 F.2d at 815-16.
Sge also Ruckelshaus v, Monsamo Co,. 467 U S, 986, 1016-17 (1984); Regional Rail
Reorganization Act Cases. 419 U.S. 102, 124-25 (1974); Executives. 987 F.2d at 815; see also
(continued...)
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Clause does not bar goveniinent action that takes private property; it merely forces the
govemment to pay for property dial it takes. E •> English Evangelical Ludieran Church v.
Countv of Los Angeles. 482 U.S 304. 314-15 (1987); Railroad Reorgamzation Act Cases. 419
U.S. -.02. 126 (1974); Executives. 987 F.2d at 816.
Post hoc adequate compensation precludes any need to curuil regulatory programs for
fear dial diek application n.ght effeci a taking. United Slates v Riverside Bayview Homes.
Inc.. 474 U.S. 121. 128-19 (1985). No taking even exists - fe.., a t^lckigs claun is uot ripe until die government has denied just compensation. Suimm v, Tahoe Regional Plamung -Agency,
i l 7 S, Ct, 1659. 1665 (1997); V,'illiamson Countv Regional Plannuit. Conun;n_vLjj unilton
Bank. 473 U.S. 172, 195 (1985); see also PieseauU. 494 U.S. at 12 (n.andaling u^e of die
Tucker Act in a case inder the ICA)."
3.

No Taking Would Result From The Modification Of Collective
Bargaining Agreements In Connection With TTie Conrail Transaction

No compensable taking cKcurs merely because a federal sutute. such as die ICA, may
effect private contract rights. Accordingly, courts have rontinely rejected rail labor's Fifth
Amendment claims based on the alleged unpact of legislation on existmg labor protection or
collective bargaimng agreements, E,g,, Burlington Northem R.R, v, Lunited Transportation

^- (..continued)
Rail Abandonments-U.se of Rjght-of Wav as Trails--SuppiememgLligils_Aa Procedures, Ex
Parte No, 274, 5 I CC2d 370 (Feb, 10, 1989) (findmg die ICC no' to be die p'-oper forum for
a takings challenge given die Tucker Act). Fc; cases involving less dian $10,000, a federal
district court has concurrent jurisdiction, 28 U,S,C, s 1346(.a)(2).
'" TTie only case that die VRU cite in supp',.t of diek Fifth Amendment argument is
Executives, but that case in fact rejects tiie ARU posuion. The D C, Circuit refused to .address
lab-^r's Fifth .Amendment claim, holdmg diat it was ""not die forum in which it can be decided"
because of the Tucker .Act's jun,5dictional limiutions, 987 F.2d at 815.
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Union, 822 F. Supp, 797 (D,D,C, 1991). affd sub nom. United Transportation Union v United
States. 987 F,2d 784 (D.C. Cu. '993) ("Buriington Northem v UTU"f Railwav Labor
Executives' Ass'n v. United States. 575 F. Supp. 1554. 1558-59 (Sp, C, RRKA 1983). cert,
denied, 465 U'.S. 1101 (1984); United Transporution Umon v. Consolidated Rail Corp,. 535 F.
Supp, 697. 706-08 (Sp, Ct, RRRA). cert, denied 457 U i, 1133 ^1982),"'

The ARU

comments present thi? same often rejected '^ont-ntion.
Courts consider three factors to determine whetha govemmenul regulatory- action
constimtes a taking: (1) the character of die government action. (2) die economic knpact upon
die property owner, and (3) die extem to which die regulation mterferes widi mvesonent- backed
expectations, Penn Centra' Transportation Co. v. New York Citv. 438 U.S. 104, 124 (1978);
see also Lucas v. South Carolina Coasul Commission. 505 U S. 1003 (1992) (discussuig Penn
Central's factors).
First, where, ?s here, the character of the government's action is sunply "adjusi[ing] the
benefits 2nd burdens of economic life to promote the commor good," no compeasable t^tckig
results, Connolly v Pension Benefit Guaranty Corp,. 475 I ' S, 211, 225 (1986) ''- There must

^ The ARU also imply that die Board would be taking rights "f .)r die private benefit of the
Applicants," ARU-23 at 73, ai, opposed to sening die public intfrest, Aldiough die Takmgs
Clause requires that any property taken be "for public use," U.S. Const, amend V, dUs
requirement "is coterminous widi ttir [federal] regulatory- power," National R R, Pa-^enger
Com. V, Bo.sion & Maine Corp . 503 U S. 40', 422 (1992), The public use requirement is met
by any use "rationally related lo a conceivole public purpose," Id. (quoting Hawaii Housing
Authoritv V, Midkiff 467 U.S. 229, 2^0-41 (1984)). Given dial die Board will approve die
Comailttansactionand modify- empbyee rights omy if it senes the public interest, the ARU
allegation is not colorable
As the Supreme Court explained, ui rejeclim, similar constimtional claims raised by
bondholders m Pei:n-Central Mender and Noi-W Incl jsion Cases, 389 U.S. 486, 510-11 (1968):
vcontmued...)
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also be "an essential nexus" between die "legitunate sUfp interests" and die regulatory conditions
imposed upon du property holder. Nolan v. Califomia Coa.sial Commission. 483 U.S. 825, 83437 (1987). But, Ul dii:; case, a perfect ner.i .i exists given jiat modification of labor agreements
is approved only as necessary to ftirdier die legiumi.'e public uiterest ki unplementing die
ttansaction.
Second, die economic unpact of f.he regulation on die asserted property holder does not
suggest dial proper use of unplementing agreements would go "too far." As Dispatchers made
clear, 49 U.S.C. § 11321(a) exempts railroads from complymg widi collective bargammg
agreements to die extent necessary for the railroad to carry out attansactionapproved by die
Board as in die public mterest

Dispaicht rs. 499 U.S. at 127-28. 133; see also UTU vs. STB.

108 F,3d at 1429 . ATDA v, ICC. 26 F,3d at 1164, Moreover, employee., who are acmally
affected by die railroad"s restmctunng receive generous compensatory New York Doclc benefits
in remra.

This historic ttade negates die net economic unpact on employees. Burlington

Northern v, UTU. 822 F, Supp, at 802 (findmg "msubstantial economic unpact" after
considering die effects of similar protective conditions); Wilmington Terminal R, R,. 6 I,C.C,2d
at 827 (expressmg die view that "'no "ukuig" wouid be present (in overridmg of collective
bargaimng agreements to unplement attansaction]smce adequate compensation exists in die form
of New York Dock"). Given diat the Supreme Court findi no Ukkig when even a "rough

(..continued)
While dierightsof the bondholders are entitied to respect, diey do not command
Procrasteai. measures. They cerumly do not dicutetiiatrail operations viul to tiie
Nation be jettisoned despite die availabUity of a feasible altemative. The public
interest is not merely a pawn to be sacrificed for die sttategic purposes or
protection of a class of security holders.
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proportionality" exists berween die unpact of die government's action and die benefiis to be
achieved, Dolan v. Citv of Tigard. 114 S. Ct. 2309, 2319-20 (1994).'* die generous
compensation afforded to affected employees supports die ICCs view in Wilmingt^ '^erminal
dial no uking occurs when protective conditions are unposed.'"
Third, die extent of interference widi investtnetiC-L'acked expecutions also weighs against
tindmg a uking. In d.- heavily regulated area of raUroads in which Congress has repeatedly
created legislative solutions to ongoing labor disputes, any expecuncy of die sums quo is
"unreasonable if not naive."', Buriington Nortiiem v, UTU 822 F. Supp, at 802, Congress has
frequemly exercised its power to alter or override collective bargaiiing agreements. Wilson v.
New, 243 U S 332. 350-52 (1917); Maine Central Rv. v, Brodierhood of Maintenance of Wav
Employes. 835 F,2d 368, 371 (1st Ck, 1987), cert, demed. 486 U S 1042 (1988), Conttacts
dial deal widi a subject matter appropriately regulated by die federal government under Lhe
commerce power have an acknowledged "congeniul infirmity" - diey may be superseo^d widiout
violating the Fifth .Ameridmem, ConnoUy v, Peasion Benefit Guarantv Corp,. 475 U.S, 211,
225 (1986),'* Such conttact nghts "'are not absolute," Nevv Haven Inclusion Cases. 399 U.S.

Tie Supreme Court has also phrased the analysis as fmding diat a "[Iand-]use restriction may
conuimte a taking if not reasonably necessary- to effecmate a substantial govemmenul purpose."
Dohn, 114 S. Ct. at 2318 (citing Nolan, 483 U.S. at 834 (quoting Penn Central. 438 at 127)).
^' The /VRU are not satisfied with New- York Dock compensation, but seek to use dieir fictive
"property nght'" as a trump card to block rail consolidation. The Fifdi Amendment, however,
easures faimess when die govemment acts, not govemment paralysis. The "(gjovemment hardly
could go on if to some extent values incident to property could not be dknm-shed vithout paying
for every such change in the general law." Pennsvlvania Coal Co. v Mahou 26f U S 393 413
(15-22).
'* .See._also Norman v, Baltimore & Ohio R,R,. 29- U.S. 240, 307-11 (1935); Louisville &
NashvUle R.R, v. Mottlgv. 219 U,S, 467, 482 (1911) ("TTiat die exercise of [the commerce]
(continued.. )
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392, 491 (1970), but "dcpend[] on a regune of common and sumtory law for [thek] effectiveness
and enforcement.' Dispatchers. 499 U.S. at 129-30. Accordui.ly, a "contract has no legal force
apart from the law that acknowledges its bindmg character." Id^ at 130.
In Lucas, tiie Court reasoned in this veui dial a land owner's tide did not include ?ny
right to use his land as ? nuisance because the sute law of nuisance lunited the "property" that
die landowner owned. Lucas, 505 U."".. at 1027-29. Accordmgly, no takkig would occur if a
sute regulation merely enforced state nuisaire law. Railway labor collective bargaming property
rights are similarly lunited ab initio by the background of federal law. The property rights
created by railroad collective bargaining agreements cannot uiclude any raimunity from the
effects of Section 11321(a), Section 11326(a), or any odier federal law. See UP/SP. slip op, at
175 (notirig diat a takkig is "extremely umUcely" given thit die ICA "sumtory scheme is
longsundmg. and predates the relevant conttacts "). TTie ""tide" that ARU assert they have to
conttacmal property rights never did and never could include any right to assert a collective
bargaimng agreement in contravention of federal law. Thus, die ARU have no collective
bargaining "'property"" and no reasonable expecutions to the extent that thek asserted property
right conflicts with federal law.
4.

The Board "s Proceeding Ensures Due Process

The ARU also suggest a vague due process claun. ARU Comments at 68. 74. As we
have explained, the Board lacks jurisdiction to consider the constimtionality of die sumtorily-

'* (...continued)
power may be hampered or restricted to any extent by contracts made between mdividuals and
corporations, is inconceivable").
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defmed procedures widiin which it operates. Moreover, an .^JIU due process claun would lack
support even if die Board were to consider it.
As die D C, Circuit found in rejectmg a due process claun similar to die present one, die
exteasive procedure's available to rail labor under die ICA rel Jte any notim diat procedural due
process is absem. Executives. 987 F,2d at 816 n,4, "Tie "essential principle of due process is
diat a deprivation of life, liberty or property 'be preceded by notice and oppormmty for hearing
appropriate to die namre of die case,"" Cleveland Bd, of Educ, v, Loudermill. 470 U S, 532.
542 (1985) (quoting Mullane v Central Hanover Bank & Trast Co.. 339 U.S. 306, 313 (1950));
see also Edghnan v Westem Airlines^jnc,. 892 F.2d 839, 847 (9di Ck. 1989; (discussuig due
process ui die context of the Railway Labor Act). The ARU have received moie dian adequate
process by receiving bodi rotice and opportunity to be heard through die Board's active
solicitation of comments on die proposed Comailttansactionand still more process under New
York Dock and possible pppellate review."^
Any ARU claim that die Board's economic regulation violates subsumive due process is
lUcewise without foundation. It has long been settled dial a regulatory- agency's adjusttnent of
a railroad"s economic arrangements widi its employees uiftinheranceof die public interest could

" In Madiews V, Eldridge, 424 U S, 319. 334-35 (1976). die Supieme Courtftirtherspecified
the process tiia", is coastituiionally due by weighk.g die private interest affected, die risk of
enoneous deprivationtiuoughdie procedures used, the probable value of addiuonal procedures
and die financial and admmisttative burdens dial would be unposed on die govemment if
additional procedural safeguards were required, .Aldiough die ARU assert subsuntial private
interests, die Board's exteasive procedures indicate that no otiier process is due because such
prtK-ess would undermine the government's paramount uiterest in efficient raUroad consolidation,
Maine Centtal R R, v Brotherhooc' of Maintenance of Wav Employes. o57 F, Supp, 971, 985
(D, Me. 1987) (rejecting a sunilar procedural due process argument based on a Madiews
analysis).
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very rarely offend subsumive die process.

United Sutes v. Lowden. 308 U.S. at 256

(dismissing a subsumive due process claim brought by railroad trastees challenging an ICC
order). Legislation that merely adjusts the benefits and burdens of economic lift is presumed
constimtional and violates due process only if the legislamre enacting it "acted ki an arbitrary and
irtational way " National R R, Passenger Corp, v Atchison. Topeka & Santa Fe Ry.. 470 U S.
451, 472 (1985)."-'° TTie Supreme Court has long "upheld agamst due process atuck the
comperpnce of Congress to allocate kiterlocking economic rights and duties of employers and
employeei . . . regardless of conttavening anangements between employer and employee."'
Userv V. Turaer Elkhora Mming Co.. 428 U S, 1, 15 ;i976). The ARU have not even
attempted the required argument that the Congress was "'arbittary and irrational"" in enacting the
ICA. nor could they. Congress clearly acted rationally ki the public interes: when it chose to
further its expressed goal of consolidation in the rail industry by creating an exemption "from
all olhi.r law." 49 U S,C, § 11321(a). and by mandating "fak anangements" for the protection
o+" employees, 49 U,S,C, § 11326(a), embodied in the New York Dock conditions Fxecutives.
987 F.2d at 815-16,
I,

Umons Cannot SttUce Over The Implemenution Of A Board-Approved
Transaction
In their Comments to this Board, the ARU have threatened lo sttike umess CSX and NS

negotiate over die unplemenution of this tna-action pursuam to the RLA.'°'

TTJS

is no' an

See also Pension Benefit Guaranty Corp, v R A, Grav & Co,. 467 U.S, 717. 729 (1984);
Williamson v, Lee Optical Co,. 348 U S, 483, 487-88 (1955); Railway Labor Executives' Ass'n
V, United Sutes. 575 F, Supp, at 1558-59,
These uruons have suted dial, if CSX and NS unplement the changes described in tiheir
(continued...)
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issue tiiat rpqui-s any decision or action by the Board. However, it is settled law that die
exclusive process for unplementing a Board-approved merger or conttolttansacuonis die process
set forth in New York Dock, and die Board should be aware diat die ARU cannot ckcumvent
that process or the Board's exclusive jurisdiction by an acmal or dueatened sQike."^The law is cie-ar. The ARU camiot evade die New York Dock process by sttUcing or
threatening to sttU.e, As die Supreme Court recognized ui Dispatchers. Congress sttiick a
balance ui Section 11326 between die public interest, by ensurkig diat raikoad consolidations are
not blocked by labor disputes, and die mterests of employees, by requumg labor protective
benefiis. 499 U S, at 133, If a union could avoid die IJew York Dock procedures by sttikkig
or dueatening to strike, this balance would be upset. Missoun Pacific R R, v. United Transp.
Umon, 580 F, Supp, 1490, 1506 (E,D, Mo, 1984)("die balance and efficiency which Congress
sought to achieve widi this scheme would be essentially and materially frastrated if employees
were free to su.Ke"), affd. 782 F,2d 107 (8di Ck, 1986). cert, demed. 482 U S 927 (1987);
CSX Transp,. lnc, v. United Transp, Union. 86 F.3d 346, 349 ''4di Ck, 1996) (a sttUce by a

(,,.continued)
Operating Plans ""outside RL.A processes."" diese unions "would respond to such change by
striking. . . . " AI^(?-23 at 57 They aiso have represented dial diey vvere "wUl conside'r any
anempt to change umlaterally existing agreements or other collective bargammg righis as
justifymg die reson to self help." Id, at 78-79. One of die ARU umons, die Brotherhood of
Raiiroad Signalmen, has served on CSX and NS what purports to be RLA section 6 notice,
seekii g negotiation under die RLA of any changes to be made pursuam to CSX"s and NS's
unplemenution of the Tnuisaction.
CSX Transporution. Inc., Nortolk Soudiern Railway Company. NorfoUc and Westera
Railway Companv, and Conrail have sued die "ARU" organizations, except die Transport
Workers Union, in die Westem Disttict of Virgkua seeking, inter alia, a declaration diat diere
IS no obligation to bargain under die RLA over implementation of diettansactionand dial die
unions camiot sttUce to fmsttate its unplemenution. Nortolk & Westera Rv., et al. v. BRS. et
al. No. 97-740-R (W.D. Va. filed Oct. 31, 1997).
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union that did not agree with die outcome of a New York Dock arbittation "would unilaterally
frastrate the arbitrator's decision, undermine the ICCs efforts to 'ensure die development and
continuation of a sound raU transporution system,' 49 U.S.C. § 10101(4), and shut down part
of the nation's vital railttansporutionnetwork.").
Moreover, federal disttict courts can enjoin a strike over the implemenution of a Boardapproved transaction without violating die mjunction prohibition conumed in the Norris-La
Guarciia Act ("NLGA"). There are two reasons for dus result. Fkst, where, as here, die
imposition of labor protective conditions is mandatory upon approval, the Board"s exclusive
authority supersedes not only die RLA. but also die NLGA. Buriington Northem R.R. Co. v.
United Transp. Union. 848 F.2d 856, 862-63 (8di Ck.), cert, denied. 488 U.S. 969 (1988).
Altematively, just as the NLGA is accom^'odated so as not to ckcumvent the arbitration
provided for m die RLA or in collective bargaiiung agret.ments, it also is accommodated so as
not to ckcumvent the " fmal. binding and conclusive" arbitration procedures provided for ui New
York Dock. CSX Transp.. Inc. v. United Transp. Umon. 86 F.3d 34*1, at 347.
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XK.

THE BOARD SHOULD CONSIDEK COMMENTS AND REQUESTS FOR
CONDITIONS RELA ING TO L O C ^ ENVIRONMENTAL IMPACTS IN
THE ENVIRONMENT AL REVIEW PROCESS BEING CONDUCTED BY
THE BOARD'S SECTION OF ENVIRONMENTAL ANALYSIS.
A number of parties have filed comments or requests for conditions relating to

Icx^al envkonmenul impacts from proposed increases in train volumes or from constraction
projects associated with the proposed Transaction.' The appropriate p.'-ocess for
consideration of these comments and requests for conditions is the envkonmenul review
process presendy being conducted by the Board's Section of Envkonmenul Analysis ("SEA")
pursuant to STB regulations at 49 CFR Part 1105.
As the Board well knows, SEA is comprehensively analyzing both the systemwide
envirormenul effects and the Icxalized envkonmental effects of the proposed Transaction.
This analysis is being undertaken to fulfill the Board's obligations under the Nauonal
Envkonmenul Policy Act ("NEPA"), 42 U.S.C § 4321 et seq., and related environm nul
laws. The environmenul impact analysis being conducted by SEA and the procedure for
evaluating and responding to public comments solicited by SEA have been esublished
pursuant to NEPA, related environmenul laws, and the Board's unplemenimg regulatioiis at
49 CFR Part 1105 as the means for addressing the environmenul effects of the proposed
Transaction.

' These filmgs include City of Cleveland (CLEV-9); Sute of Delaware Department of
Transporution (unnumbered); Cities of East Chicago, Hammond, Gary and Wluting, Indiana
(die "Four City Consortium") (FCC-9); Robert F Hagan (unnumbered); Illmois Department
of Transportation (IDOT-2); Congressman Dennis J. Kuckuch; Congressman Robert
Menendez; Congressman Nadler and Other Congresspersons from the New York and
Soudiem New En^.Iand Areas (unnumbered); Ohio Anoraey General, Ohio RaU Development
Commission, Public UtUities Commission of Ohio (OAG-4); Congressman Louis Stokes
(unnumbered); and Village of Ridgefield Park, NJ (unnumbered).
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SEA has sought and received hundreds of public comments on the scope of its
envkonmental review of die Application, on the Draft Environmenul Assessments prepared
by SEA for seven rail connection projects submitted by Applicants for expedited Board
consideration (Sub Nos. 1-7), and on specific envkonm-. al issue

It wUl shordy publish

for public comment a muki-volume Draft Envkonmenul Impact Sutemem ("DEIS") That
DEIS will mclude Safety Integration Plans dial CSX ano NS subnutted pursuant to Board
Decision No. 52 for die ConraU lmes over which diey will operate, as well as for die Shared
Assets Areas.
Widi die publication of the DEIS, SEA wUI solicit conunents on any and all
aspects of die deuUed discussion and analysis conumed in die DEIS. Under die Board's
regulations, a 45-day period has been esublished for the submitul of public comments on die
DEIS.
SEA will review all die comments it receives and will address the comments and
any changes to die DEIS made ui response to diem m die fmal Envkoiunenul Impact
Sutement ("EIS"). The EIS will be made avaUable to the public ki advance of die Board's
oral argument on the merits of the Application. TTius. a well-defuied and accessible
procedure is in place to address the environmenul unpacts of the proposed Transaction.
Applicants explamed in die Application dial die proposed T ransacuon wiU result m
a numoer of significant, systemwide envkonmenul benefits, mciudmg a sy^femwide net
reducuon in fuel usage, ak pollutant emissions, highway congestion and mamienance, and
motor vehicle accidents as a result of diverting a substantial amount of freigm from track to
rail, diversions and rerouimg of e.'.isimg rail traffic to shorter and more efficient routes, and
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extendedraUroadhauls made possible by the Transaction. CSX/NS-23. Vol. 6A at 70-78;
CSX/NS-20, Vol. 2A, Gaskkis VS at 111-17.
Because the Transaction will result in the rerouting of traffic, some line segments
and yards will experience increa.sed activity while other line segments and yards will
experience decreased activity. It is important that localized envkonmenul effects be viewed
in the context of the entke proposal, radier than in piecemeal fashion. Because moving
freight byraUratherthan track is beneficial to the envkonment. not to mention the economy,
"not in my back yard" complaint must not be permitted to overshadow the systemwide
benefits of the Transaction. Moreover, localized environmenul impacts from mcreased
activity in some areas should be assessed with a recognition of the localized envkonmental
benefits to other areas which will experience decreased rail activity

The NEPA process was

designed to ensure that this is the analysis followed by all federal agencies.
Accordmgly, Applicants do not intend to address ui this lebutul filuig comments
and requests for conditions relating to localized environmenul effects. Applicanu* understand
that SEA will consider all such comments and requests, along with all other inputs it
receives, in its continumg comprehensive analysis of both systemwide and local
envkonmenul effects.
A number of parties have gone so far as to offer alterations in the proposed
Operating Plans of the Applicants; Applicanis have responded to the operational issues raised
by these proposals in other sectioas of this filing. Applicants are also respondmg to ceruin
safety concernsraisedby some parties in other sections of this filing.
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XX.

CONDITIONS REOL-ESTED BY OTHER PARTIES
A.

Comail Retirees.

Paul J, Engelhart. William J, Mcllfatrick. H.C Kohout. Thomas F, Meehan.
Lawrence Cirillo. Charles D. Nester, Jacqueline A. Mace, Donald E. Kraft, and Robert E.
Graham, all former employees of Comail (the "Retirees"),' seek a variety of conditions
allegedly to protect their interests in die assets of CRC's Supplemenul Pension Plan (the
"Supp, Plan "), The Retirees appear ro be motivated largely by the surplus in the Supp. Plan.
The Board should deny these requests for the reasons that follow.
First, the Retirees' requests conceming CSX's and !>IS' use of the Supp. Plan surplus
is an improper attempt to use the Transaction to get a seccnd bite at the apple on this issue.^
As the Retirees freely aclmowledge (RETR-8. pp. 7-8), esse.itially the same arguments
proffered by the Retirees in this proceeding were considered and rejected in 1993 by the
United States District Court for the Eastem District of Pennsylvania.' That decision was
affirmed in 1997 by the United States Court of Appeals for the Third Circuit.
In that case, plaintiffs challenged Comail's amendment of the Supp. Plan to pay
certain additional employee benefits, thereby diminishing the surplus, on the grounds lhat the
amendment impaired the fiscal integrity of the Supp. Plan and constimted "impermissible
' The Retirees repreoent themselves and a class consisting of all other similarly simated
retirees who are participants or beneficiaries of participants in the Supp. Plan. Retirees'
Comments at 3.
' Retirees' Comments at 20-21. request numbers 2, 4, 6 and 7.
' Engelhart v Consolidaied Rail Corp.. .No. 92-7056. 1993 WL 313705 (E.D.Pa. Aug. 16,
1993)(dismissing Retirees' claims with respect to the surplus assets in the Supp, Plan),
Engelhart v Consolidated Rail Corp . .No 96-1920, argued June 13. 1997 (summarily
dismissing Retirees .;laims after oral argument).
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re-^ersicns of the assets of the Supp, Plan to Comai!." (RETR-8 p. 10) The courts in that
case properiy determined that, under ERISA, the plaintiffs have no current right to the
surplus as long as the Supp. Plan remains in effect, and that Comail could properly amend
die Plan and use the surplus to fund other retirement benefit programs that did not accrae
emirely to the Retirees. Engeihan. 1993 WL 313705 at *2.
The Retirees thus lost on these issues in federal court. They nonetheless appear in
this proceeding to ask the Board, in effect, to overmm the federal courts and to prevent CSX
or NS from using the Supp, Plan surplus as Plan sponsor, as Coiirail has done, with the
approval of the federal courts. The Board shouid not entertain the Retirees' attempt to
r litigate claims alreaoy definitively rejected by the federal courts, T.berc? is no reason for
the Board to gram the Retirees more than diat to w hich diey have been judged entitled by
such couns.
Second, the Supp, Plan is a defined benefit pension plan and the Retirees are
receiving all of the benefits promised them thereunder.^ The Retirees' righis to those
promised benefits w ill in no way be affected by the consummaiion of the Transaction, The
Retirees' nghts under die Supp, Plan are, and will be. fully proiected by the Employee

As the name suggests, a defined benefit pension plan provides participants a specific
benefit upon retirement, typicallv based upon a formula contained in the plan:
A defined benefit plan is the lype of program most people think
about when they think of a pension plan, .A defined benefit plan
promises a participant a specific amount of pension benefits at
ret'rement determined under a formula based on years of
participation in the plan, and in most nonbargained plans, based on
an average of compensation.
Stephen R, Brace, Pension Claims: Rights and Obligations 14 (2d ed, 1993).
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R'*tirement Income Security Act of 1974 ("ERISA"). In the oft-quoted words o. he United
States Supreme Court. ERISA represents a " comprehensi' ? and reticulated" stamtory regime
governing pension plans," .Among us explicitly stated purposes is ""to protect , , , die
interests of participants in employee benefit plans." and to "improv[e] the equitable character
and the soundness of such plans . . . " ERISA §§ 2(b), (c),
Indeed, ERISA has substantive rales addressing the very evenmalities the Retirees say
must be considered. For example. ERISA section 208 generally provides that if the Supp.
Plan is ever merged or consolidated with anodier plan, (an event which could occur without
regard to the Transaction), each panicipant in the Supp. Plan must be entitled to receive a
funded benefit under the merged or consolidated plan equal to or greater than the mnded
benefit such participant would have received under die Supp, Plan prior to such merger or
consolidation. Similariv. ERISA generally precludes the reduction of any benefit promised
under the Supp. Plan, See ERISA § 204(g).
Third, ERISA itself provides ample oppormnity for the Retirees and other Supp, Plan
participants (along with the federal agencies responsible for administering the stamte) to
monitor, and if lhey beiieve appropriate, to challenge any actions taken with respeci to the
Supp, Plan, .Another of the slated stamtory- purposes is lo "provid[e] for appropriate
remedies, sanctions, and ready access to the Federal courts, " ERISA § 2(b). And diis it
does. See ERISA § 502 (providing civil emorcement access to die federal courts by, among
others, plan participants and the Department of Labor) and ERISA § 501 (criminal sanctions
for violation of ERIS.A's disclosure rales).

' Nachman v, PBGC 446 U.S. 359, 361 (1980).
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Accordingly, the Board need not address these issues in this proceeding.
In addition to denying their substantive claims, the Board should deny the Retirees'
reqrests relating to discoven and legal fees.' Pursuant t" the procedural schedule set by the
Board in Decision No. 6 die Retirees had the oppormnity to conduct discovery against
Applicanis prior to October 21, 1997. and dial period has closed. The Retirees have also
had ample oppormnity to conduct discovery relating to the Supp. Plan in their litigation in
the federal courts. They have offered no reason why they should be allowed additional time
fcr discovery. Furthermore, the Board should deny the Retirees' claun for legal costs and
expenses. This request has no basis in the Board's rales and is wholly without merit.
B,

Eight State Rail Preservation Group.

The Eight State Rail Preservation Group (ESRPG) requests that Com-ail's former
Erie-Lackawanna line be kept open from .Akron, Ohio, .Meadville, PA, Jamestown, .NY to
the Port of New York/New Jersey, ESRPG is concemed generally about congestion, service,
and limning track transportation in the States of Ohio. NY and PA, with bottlenecks in
Cleveland, Buffalo, and Pittsburgh, ESRPG contends dial, because of die advanuges of rail
over track, not just two, but diree northeast, east-west duough-railroads will be needed in
the fumre for competition.
It is not clear what relief ESRPG is seeking or die asserted basis for it. Portions of
diis route have been abandoned and removed by Comail. see Consolidated Rail Comoration
v. Surface Transportation Board. 93 F,3d 793 (D C, Ck. 1996), and odier portions
transft .d to other parties. As to the portion that will be allocated to NS, there is no basis

See Retirees' Comments af 21, request ;;ambers 10 and 11.
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for concluding that NS will not keep them open, and any discontinuance or abandonment
would, of course, be subjeci to Board review in another proceeding, li any event, ESRPG
has made no showing that the transaction will have any adverse impaci on this route.
Under these circumstances, there is no basis for the Board to prescribe any conditions
as a result of ESRPG's requests.
C.

Economic Development Council of fhe Lehigh Vallev,

The Economic Development Council of the Lehigh Valley (EDCLV) is a consortium
of all the economic development agency pre fessionals in the Lehigh and Northampton
counties (an area also known as the Lehigh Valley)

According to EDCLV, the Lehigh

Vallev is served by Comail through a system of mainlines and branchlines. and CP Rail is
the omy other Class 1 .anier serving die legion, EDCLV notco. however, that CP Rail's
service is limited to the Bethlehem Steel Corporation in Bethlehem, Pennsylvania and its
associated Philadelphia, Bethlehem, and New England Railroad. Since die creation of
Comail, CP Rail has been precluded from providing senice to odier shippers within the
region, although its trains do operate along both the Lehigh main line and the Reading main
line.
EDCLV complains that, under the circumstances as they exist cunentlv. there is a
lack of competitive rail access in the Lehigh Valley, and that introducing compelitive raU
access would supposedl> enhance the Lehigh Valley's economic viability. EDCLV's prunary
complaint is that tht proposed transaciion would "not improve competitive rail access in the
Lehigh Valley. " Undertiiesecircui..otances, EDCLV requests that the Board impose
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conditions that would increase competitive rail access within Lehigh Valley by, for example,
granting CP Rail rights to sene additional shippers.
EDCLV's request for tie prescription of conditions must fail because the EDCLV has
not cited any harm that would be caused by the proposed transaction. To the contrary,
EDCLV clearly wishes to obuin a benefit that would, in its view, remedy an existing
problem.
D.

Northampton Countv Development Comoration.

The Northampicn County Development Corporation (NCDC) complains about the
same existing conditicns in die Lehigh Valley and requests the same relief to remedy them as
does the EDCLV. The Applicanis adopt the same posiiion with respeci to NCDC as they did
with respect to the request for conditions made by EDCLV,
E

Jacobs Industries.

Jacobs Industries Ltd. (JIL) is an Ohio-based corporation located at what is now
Conrail's Staruey Yard in Walbridge iToledo), Ohio. JIL acknowledges that, technically
speaking, t is not a shipper; raiher. it is a break-bulk logistics facility that provides its
services to rail shippers who route traffic to and from JIL,
The vast majority of the rail-bome traffic transported to and from JIL's facility is
handled b> ComaU, NS, or CSX trains because all three camers serve die greater Toledo
area, and all three maintain classification yards in the vicinity. However, by virme of its
location at the Sumey Yard. JIL is served directiv by orUy one rail cartier - Conrail, JIL's
apparent concem is lhat if die proposedttansactionis approved widiout "suiuble proteclive
conditions." CSX would replace Comail as lhe only camier directly serving JIL. and "CSX

XX-6

P-702

would have considerable incentive to discriminate against" line-haul traffic of other cartiers.
JIL proposes z number of altemativo solutions to its perceived problem, among which are die
prescription of granting NS frackage rights to the JIL facility, granting NS haulage rights
access on reasonable terms and condiiions, and if the Board prescribe neither of these, then
an order reuining in place the existing CDnrail switching charges applicable for movement of
ttaffic between NS and JIL facility.
The reality of JIL's simation is that it is what is known as a "1-to-I." and has alleged
no harm caused by die proposed transactioi sufficient to wartant the prescription of a
condition. Applicants have addressed the simation faced by JIL, and odier entities who are
sunilarly simateu, in Section V, supra, in connection with the Vertical Integration argument.
For the reasons set forth in that Section, the Board should deny the conditions
requested by JIL.
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CONDITIONS REGARDi>G IMPLEMENTATION AND OVERSIGHT
In conttast to diose requests for conduions affecting the let ms and conduions of die
Transaofion, requests for conditions that relate to the safe and efficient implemenution of the
Transaction reflect unportant concerns that wartant serious consideration.
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XXI. CONDITIONS RECORDING IMPLEMENTATION
AND OVERSIGHT SHOULD BE LIMITED.
A,

Introduction,

Applicants recognize that many parties have expressed, and fhe Board has shown,
concemiS about whether this Transaction will be implemented smoothly and safely. Those
concems have been heightened by serious .en ice problems that have arisen in recent months
on die UP/SP sv stem. Based on those concems. a riumber of parties have requested the
Board to impose various conditions before the Transaciion can be implemented and also postimplementation oversight condiiions,The pre-implementation conditions sought by the comments of NITL. CMA and other
parties vary in their specific deuils, but most of them share this common feature: before
Applicants could "implement the transaction,' they would be required to submit various
"plans" or "certifications" to the Board, other parties would have a period of time to submit
comments on those plans or certifications, and the Board would then approve or disapprove
them. The "plans" that these conditions would require generally concem operaiions in the
SAAs and the allocation of exisung Comail transporution contracts: the "certifications"
would require .Applicants to certify that various operating protocols, integrated information

See. e,g., NTTL-7 at 5-6; CM.A-10, .Attachment 1, .As we have noted and discuss
funher below . Applicanis have recently concluded an agreement with the NTTL vvhich.
aniong other things, commits Applicants to take a number of actions prior to implementing
the Transaction and lO support a three-year oversight condition. In the agreement, the NITL
has agreed to w ithdraw their request for all conditions except cenain conditions pertaining to
rates ("Post Inipiementatioii Rate ( onditions" and to suppon the Transaction in all respects
other than the excepted Post-Implementation Rate Conditions See Section Ii. supra. The
pre-implemenution actions that .Applicants have voluntarily agreed to undertake are different
from the pre-implementaiion conditions sought in .NITL-7. and radically differem from
CMA-10.
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systems and labor implementing agreements were in place,= Although these parties have
not precisely defined what they mean by '"implement die transaction."" Applicants presume
this term means the allocation of asseis to NYC and PRR that will effect the division of the
operation ana use of Conrail's assets between NS and CS.X. which the Transaction
.Agreement provides will occur on me Closing Date, as defined in that agreement.
On die odier hand, die post-implemenution oversight conditions requested by most
parties requesting such conditions generally would operaie similarly to those imposed by the
Board in the UP/SP case but usually cover topics going well beyond those imposed in
UP/SP,
As we discuss below, the pre-implementation conditions sought by various parties are
both unprecedented and entirely unwartanted. Such conduions would not contribute
positive!) to the smooth or safe implemenution of the transaciion. On the contrary, they
would seriously harm the public inierest by imposing substantial delays lhat would hurt
shippers, risk serious harm to Comail and take away the verv operational flexibility that
railroads need tc respond to changing conditions and •< oid service failures. As to the
service problems now being experienceu in the West. Applicants cenaimy understand the
concerns they have engendered, but the two simations are completely different on many
counts, as we will explain. The service problems in the West provide no rational basis for
imposing the unpiecedented pre-implementation condiuons being sought in this case.
There is also nothing about the facts of this Transaction that call for such
extraordinan- conditions. As discussed below and in the rebuttal verified sutements of
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See NITL-7 at 5, CMA-10, Attachment 1.
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Nancy S. Fleischman and Michael J, Ward, dozens of teams at NS and CSX have been
engaged for m^ny months in extensive planning to ensure that the Transaction will be
implemented smoothly and safelv, At the Board's direction. .Applicants have submitted a
deuiled operating plan for die North Jersey Shared Assets Area and duee extensive Safely
Integration Plans (SIPs) - submissions dial no parties to any previous rail consolidation were
required to submit. Safety conceras expressed by die FRA anc odier parties have been ftiUy
addressed in die SIPs and elsewhere. Operations in die SAAs will not be unusual or unduly
complex; many raikoads, including CSX and NS, conduct sunilar joint operaiions in large
and congested urban areas witii success and have done so for years. Applicants themselves
have every incenuve to implement thettansactionwidiout disraption to serv ice or customers.
The pre-implemenution conditions sought here will do nothing to make them trv harder or to
ensure the success of dieir efforts. To die contrary, resttictions upon Applicants' flexibility
could increas-i the risk of service disraption.
While the pre-implementation conditions as stracmred and requested by the comments
of various parties are unwartanted and would be harmful, as noted earlier .Applicants have
recently concluded an agreement w ith the NITL (set fordi in Appendix B to this Volume)
pursuant to which Applicants have agreed, among other things, to take a number of actions
before implementing the Transaction to satisfy those parties' concems. Those actions
•• :lude: establishing a Comail Transaction Council consisting of representatives of
Applicants, the NITL. USCPTA. the Fertilizer Instimte and other organizations of affected
rail shippers: providing to the Council by Febraary- 1, 1998 a summary description of how
operations will be conducted in each S.A.A; obtaining necessarv' labor implementing
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agreements; and putting into place certain management information systems. Those
undertakings have resulted from a process of private-sector negotiation among affected
interests - a pr-^cess the Board has frequently encouraged. In addition, on two issues - the
sums of Management Information Systems and the conclusion of those labor implementing
agieements necessary for the implemenution of the allocation of Comail's routes - CSX and
NS have agreed to give notice to die Board before proceeding to bring about "Day One.'
Applicants believe that those undertakings appropriately address the reasonable pre-closing
conceras of parties related to the implemenution of the transaction; the NITL agrees.
Applicants have also agreed in their agreement with .NTTL et al that the Board may
impose a formal oversight condition of the kind that it imposed in the UP/SP case for a
three-year per od. This conduion would require quarterly reports from NS and CSX after
the Control Date; the.se reports vvould use objective, measurable standards, which NS, CS.X
and the Council will jointly recommend to the Board, Again. Applicanis believe that such a
condiiion w ould properly address the reasonable concems of parties with respeci to
i: iplementation of the transaction after the Closing Dale,
B.

NS and CSX Have Been Engaging in Extensive Planning For
Manv Months to Ensure Smooth and Safe Implementation.

Even before the primary application was filed in this case in June 1997, both NS and
CSX initiated extensive and systematic measures to plan for the implementation of diis
transaction. They did so for two principal reasons. First, they recognized the challenges
that a major rail transaction presents. Second, from the outset they were aware of the very
substantial costs that failure to implement the T ransaction properly and as promptly as
possible would impose on them and their customers,
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Since that lime, scores of leams at NS and CSX have been working on
implementation planning. Those efforts are headed at NS by Nancy S, Fleischman and at
CSX by Michael J. Ward, bodi with fuH- time responsibility for coordinating implementation
planning. The planning efforts, organization and achievements are described in deuil in
their accompanying verified statements.
At NS, almost 100 inierdepartmenul teams and subteams, consisting of about 300
different employees, many serving on several teams, have been working for months on
implementation plans covering all aspects of die anticipated integration of ComaU operaiions
to be allocated to NS and to the SAAs, The NS teams cover the full gamut of railroad
business processes, from customer billing and car movement systems to equipment handling
and payroll systems. Other teams are focused on matters unique to this Transaction, such as
SAA operations and integration of computer, information and accounting systems.
Coordination of plarming with CSX and Comail is given special attention. In addition. NS
has established two groups, of seven and six employees respectively, who are working mil
lime on developing implementation plans for the actual operation of the Conrail lines to be
operated by NS and for the integration of Comail's and NS' information system and Year2000 planning. Coordinating al! of these efforts are Ms, Fleischman and her staff of four
full-lime employees. The toulity of the plamung activities, NS believes, is unprecedented.
As Ms, Fleischman says in her statement: "[H]aving been closely involved with the N&WSoulhern consolidation in 1982. and having been an obsen'er of odier consolidatioas since
1976. I can state confidently diat both the quantity and quality of the NS implemeniaiion
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planning for this Conrail Transaction far exceed those in any previous consolidation I am
famUiar with." Fleischman RVS at 2-3.
Approximately six months ago, CSXT established an Integration Team and began a
similar planning process for unplementing the consolidation and operation of die portions of
Comail to be allocated to CSXT as well as to the Shared Assets Areas. As of this point,
under die Integration Team CSXT has esublished 20 "core teams," which are supported by
over 100 subteams, each of which is focused on specific tasks. The 20 core teams are
entitled: Day One Operations; Safety; Headquarters Integration; Technologv: Commercial;
Labor; Capital Planning; Asset Division; Human Resources: Conveyances/Closing; Pro
Forma; Commumcations: Intermodal; Inventory: Information Process; Monitoring On-going
Comail Operations; Corporate Goveraance; Concession Process; Training, and
Implementation Plarming. A twenty-first team, entitled '"Future Teams."' is esublished to
cover newly-arising issues. A senior executive of CSXT has been assigned the leadership
mncuon of each team and. in most cases, this team leadership role has temporarily become
the m.-ijor part of that individual's responsibilitits, Mr. Ward. Executive Vice President and
Chief Financial Officer of CSXT, is in charge of ^SXT's Integration Team

Mr, Ward

brings to this job over twenty years of experience with CSXT and its predecessors, a
significant portion of which was spent in the operational side of CSXT's Coal Department.
As is demonstrated in Mr, Ward's statement, the amour: of lime, emphasis, and
resources devoted to implementing the allocation of Comail assets, as well as to the planning
for operating the overall system subsequent to Day One, has been enormous, and has
involved incorporating the recommendations of over 50 members of CSXT's senior
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management team who collectively have nearly a mUlennium of experience in the railroad
induhi,rv'.
Sc:'?ral odier circumstances have made the extent of implementation information
submitted in this case unprecedented. First, on the motion of die Port Authority of New
York and New Jersey (Port Authority) and a. the Board's directive, on October 29. 1997. NS
and CSX submitted a 143-page supplement to their operating plan providing additional details
about CSX and NS proposed operations in the North Jersey Shared .Assets .Area (NJSAA).
These details were in addition to the extensive information abo:u those operations conuined
in Applicants' operating plan submitted with the .Application, which the Board acknow ledged
complied fully widi the Board's regulations.- No applicanis in any previous merger case
have been required to submit that level of deuil conceraing anticipated post-merger
operitions Second, on Decem.ber 3, 1997. again at the Board's directive. .NS and CS.X submitted
three extensive Safety Integration Plans (SlP's). which describe in detail the steps .Applicants
intend to take to easure maximum safety on NS-PRR. CSX-NYC and in the SAA's. Ihese
plans are discussed m more depth in the following section. No applicant in any previous rail
consolidation case has been required to submit such plans, and their submission in this case
was required despite the fact that NS and CSX are industry leaders in rail safety. The

2'

Decision No. 44, seived October 15, 1997. at 3.

The Port Auliionty of Nevv York and New Jersey and several other parties have
suhniitted comments on the NJS.A.A Operating Plan. Those comments are addressed m the
ie!-'.>'fa! verified statements of D, Michael Mohan and John W, Ortison. who show that the
comments critique the minulia of the plan and are completelv insubstantial.
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submission of these plans, the FRA's involvement in reviewing them, and in consulting with
NS and CSX on nicgration issues should allay any realistic concems in this area.
A third circumstance contributing lo the unprecedented length of implementation
plaiming in this case is the {act that Applicants will have had considerably more tune to plan
for implementation than was the case in other recent mergers. Although Applicants do n^
need the longer period for planning purposes and consider the extended schedule
urmecessary-, they will uke full advantage of the time to refine their implemenution plans.
As James W. M cClellan and Fr?nklin E. Purcley note in their rebuttal verUied stateoients,
NS and CSX were already very familiar with Comail, because both of them have been
studying possible consolidations with Comail for years. McClellan RVS at 5,
C.

Saferv Concems Have Been FuUy Addressed

The comments of a number of parties, most notably DOT and FRA. have expressed
concems about ihe Transaction's potential effect on safety,=- DOT and FR.A in their
conunents asserted that Applicanis should address in a more detailed way how they propose
to maintain rail safety while integrating their operations with Comail's, In response to those
concems, the Board in Decision No, 52. served November 3, 1997, directed .Applicants to
prepare and submit, within 30 days, SIPs "that address the concems set forth in the verified
statement of [Director of FRA's office of Safety, Assurance and Compliance] Edward R,
English included widi DOT's submission." The decision slated that die SIPs would be

See also the filings of the American Tracking Association (ATA-6), Robert F. Hagen
(unnumbered), and Congressman Robert Menendez (umiumbered).
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included in the Draft Environmental Impact Suiement (DEIS), and that the SIPs and safety
matters in general will be dealt with through die environmental review process.
As noted, on December 3, 199/, Applicants filed three extensive SIPs - one
addressing safety on lines to be operated by CSXT. one addressing safety on lines to be
operated by NS and a third addressing safety integration in die Shared Assets Areas. Those
SIPs, which total 528 pages, address in great detail how Applican:s intend to mainuin dieir
already high level of railroad safety practices and policies while integrating their operations
with Comail. They describe in deuil the actions Applicanis have already Uken and the
measures they intend to put inio place to ensure that die Transaction will be implemented
without any sacrifice of safety.
The SIPs were developed in close consultation with FRA. They were each reviewed
by FRA m the drafting stage and they incorporate or address comments and suggestions
received from FRA in that process They address issues rais'.-d in the verified statement cf
Mr, English concermng safety integration as well as other s.ifety issues, .As indicated by he
Board in Decision No, 52, the specific issues addressed by the SIPs will be discusocd and
considered in detail in the environmental review process. For that reason, these safety
integration matters will not be addressed in detail here.
Applicants intend to continue their dialogue widi FRA on safety implementation
matters in the coming months, and in the period following any Board decision approving the
Transaciion. This is consistent with FRA's expressed interest in remaining informed about
the safety integration process.
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While their safety integration plans are appropriately flexible, and will be evolving
furtner throughout the period leading up lo, and following, the day on which they instimte
operations on the Comail lines, the SIPs set forth CSX's and NS' curtent plans and their
approach to addressing safety integrauon matters as die process proceeds. As such, these
filings serve the purpose for which they were intended, i.e., to inform the Board, FRA and
(through publication in the DEIS) the public conceming the safety iniegration planning
process. Accordingly. Applicanis do not propose to amend these formal filings as the
integration process moves forward.
The comments filed in this proceeding with respect to safety issues do nc. address fhe
fact that this transaction 'vill benefit safety. These benefits are described in the
Environmental Report. CSX/NS-23. Vol. 6A at 121 125 and Vol. 6B at 26-32, They are
also addressed in the Rebuttal V^erified Statements of Franklin E. Pursley. Charles
Wehrmeister, and Dr, Ian Savage, a rail safety expert. These witnesses explain, and the
statistics set forth in the DOT submission (DOT-3 at 4) demonstrate, that although Comail
has achieved impressive safety results, CSX and NS hold the best overall safety records
among the Class I railroads. Pursley RV^S at 3: Wehrmeister RVS at 1-2; Savage RVS at 79, Application over time of the safety practices and programs employed bv CSX and NS to
the Conrail system should result in improved safety on the Comail lines. According to Dr.
Savage, applying CSX's and NS' safety practices and programs to Comail operauons should
result in 83 fewer collisions and derailments and 257 fewer employee fatalities and lost
workday injuries per year. Savage RVS at 9.
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Furd-.er, swiiching and yard activities account for a significant percentage of rail
accidents. Savage RVS at 10. An additional significant safety benefit will flow from die
transaciion as a result of the anticipated reduction in switching activity. Savage RVS at 10,
The large number of highway-to-rail diversions dial are predicted as a result of die
transaction, and particulariy by virme of improved intermodal networks, will also result in
enhanced safety. Pursley RVS at 5-6; Environmenul Report. CSX/NS-23 Volume 6A at
125, It is well recognized, and statistically proven, tiiat rail transport is much safer than
highway transport. The elimination of over one million long-haul track shipments annually
will cause a net annual reduction of almosi 1,700 highway accidenis, including 21 crashes
involving fatalities.
There are several odier specific safety issues dial FRA and other pames have raised
that are not discussed in the SIPs and will be addressed briefly here. First, Mr, English's
statement refers to a '"CR/CSX'NS Line Segment Risk Analysis" perforaied by a consulunt.
ZETA-TECH Associates, Inc.. attempting to quantify the safety impacts of changes in rail
traffic projected by NS and CSX on each of 49 line segments covering 78% of Conrail's
system based on 1995 train miles, as well as certain CSX and NS lines, English VS at 2072. This analysis concludes lhat the increased iraffic will produce a 12% increase in the risk
of accidenis system wide, Mr, English also refers to an analysis of the changes in die risk of
highway-grade crossing accidenis al various grade crossings. Id, al 24-29,
The Zeu-Tech analyses are addressed in detail in die Reiuttal Verified Sutemem of
NS witnesses Gordon C, Rausser and Robin A Cantor, which shows die analy.ses to be
flawed. These witnesses conclude that the Zeu-Tech analysis does not provide a basis for
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concluding that the transaction wil! result in an increase in accidents. In addition, on behalf
of NS, witnesses Rausser and Cantor provide a cruical analysis of FRA's research
methodology, review the academic literamre on safety culmre and evaluate the safety risks
associated with mergers and acquisitions in various transportation industries. Rausser and
Cantor cite a number of reasons why it is reasonable to expect improved safety performance
from the Transaction.
The American Tracking Associations (" ATA") requests that the Board require CSX
and NS to make a financial and operational commitment to improve or remove "the many
hazardous highway grade crossings along the Comail lines" or delay the Transaction until
Conrail has done so. .ATA-6 ai 6-8

In support of this extraordinary condition. ATA offers

a nev>'spaper article that reports about a grade crossing accident that did not occur on the
Comail sysiem. outdated statistics about the type of protection available at grade crossings on
the national rail sysiem and die statement that tracks are particularly susceptible to crossing
accidents. ATA does not identify any "hazardous"" crossings on Comail.
What ATA does not slate is that CS.X. .NS and Comail work diligently widi state
highway officials to enhance crossing safety. Ali ihree railroads have active programs in
which they cooperate with state authorities, who bear primary- responsibility for vehicular
safety at crossings, to improve and separate grade crossings. Further, all three also actively
participate in Operation Lifesaver, a grade crossing public education program. These
activities are described in deuil in the Environmenul Report (CSX/NS-23 at 71-72) and in
the Safety Integration Plans dial have been submitted to the Board. Nothing about the
transaction will reduce these efforts.
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ATA also fails to take note of the decline in the number of crossing accidents over the
last several years. In fact. Comail has die lowest number of crossing accidents per mUlion
train miles among all of the Class I raUroads. Pursley RV^S at 15-19.
Grade crossing safety is a mailer properly left to die control of suic nighway
officials. In addition, any transaction-related i.-ppact on crossing safety can be addressed
dirough the environmental process in this case in the context of specific facts and
circumsiances. .ATA's criticisms in this area deserve no weight in this proceeding.
The Allied Rail Unions (ARU-23) and several other labor u.-^ions or their
representatives also raise safety concerns.^ The primary conceras of these parties relate to
die adequacy of post-transaction workforce levels. These conceras are addressed in detail in
the Joint Rebuttal Verified Statement of Kenneth R, Peifer and Robert S Spenski and in the
Rebuttal Verified Statement of John Ortison. Peifer/Spenski RVS at 2. 5-8. 18-20 and 5157; Omson RVS at 12-14. 128-132, These witnesses demonstrate that there will be adequate
workforce levels in each of the major safety-sensitive areas following the Transaciion, In
fact, the vast majority of experienced Conrail personnel vvill be retained following the
Transaction, as ciscussed in the Safety Integration Plans and elsewTiere, Orrison RVS at 14;
Wehmieister RVS at 8, The Peifer/Spenski Rebuttal Verified Statement observes that the

These other parties are John F, Collins, for die Brotherhood of Locomotive
Engineers: Intemational Association of Machinist and Aerospace Workers (lAM-4);
Transportation Communications Interiiatioi^al Union tTCU-6); Transportation Trades
Department, AFL-CIO (TTD-3): United Railway Supervisor Association (I RSA-3); and
New York Stale Legislative Board of the United Transportation Union. Congressman Dennis
J. Kucinich echoes many of the concerns raised bv these labor interests.
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total projected job loss of this Transaction is far less than that predicted in the two recent
Westem railroad control transactions. Peifer/Spenski RVS at 2.
These parties also raise concems based on the UP/SP merger experience. Those
concems also are not w;ll-founded. The many differences between this Transacuon and the
UP/SP merger are described elsewhere in this submission. From the safety perspective, the
differences are substantial. For example, as DOT has accurately noted in its submission
(DOT-3 at 4), CSX and .NS have had significantly better safety records over the last several
years lhan any of the Wesiem Railroads, Further, the UP/SP merger required UP to absorb
a much larger SP system than the additional Comai! lines that either CSX or N'!' will operate
as a result of this Transaciion, The planning for the Comail Transaction has also continued
over a longer period and, as reflected in the SIPs, has embraced a comprehensive, careful
and considered approach to all major safety related issues. Pursley RVS at 9-13;
Wehrmeister RVS at 3-6, The FR.A is also pro-actively involved in the process.
Congressman Roben Menendez also raises various safety issues primarily conceming
operations in the North Jersey Shared .Assets Area, These concems have been addressed in
the Shared Asseis Areas SIP. The other concems raised bv Congressman .Vlenendez
regarding the safely impaci of the Transaction on NJT are also addressed in each of the t'uee
SIPs that have been submitted as well as in the NJS.A.A Operating Plan (CSX'NS-119). and
in Pursley RVS at 16-17.
Shell Oil Company has raised safety concems regarding CSX, These concems. which
apparently evolve out of a news report concertung a recent FRA safely audit of CSX, are
without foundation CSX has created a task force to address the FR.A's concems arising
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from that audit, as discussed in the SIP. Pursley RVS at 5,-' Shell is also apparently
unaware of CSX's outstanding record in the safe transportation of hazardous materials.
Pursley RVS at 18-19.
The Ohio Attomey General. Ohio Rail Development Conunission and die Public
UtiUties Commission of Ohio question CSX's decision to transfer what they describe as an
Ohio "Trouble Desk" to Jacksonville, (OAG-4 al 42-43). These Ohio parties are apparently
referting to Conrail Signal and Communications Desk in Columbus. Ohio, a facility which
serves as a center for receiving telephone calls conceming signal problems in Ohio and other
Conrail-served states. The planned transfer of lhat facility to Jacksonville will have no safely
unplications. Pursley RVS at 19,
D,

Condiiions Requiring Applicants to Prepare Further Submissiors for Public
Conmient and Board .Approval Prior to Implementation Would Impose Delays
That Would Seriouslv Harm Shippers and Applicants.

The pre-implementation conditions requested bv various parties are not only
unwarranted and unprecedented, but also, more imponantlv. they would substantially delay
implementation of the transaction and thereby cause serious harm both to shippers and to
Applicants.
The pre-implementation conditions requested would require .Applicants to prepare and
submit for public comment and Board review detailed plans conceming, among other diings.
operaiions. equipment allocations and personnel determinations in .ach of the Shared Asseis
Areas, allocations of existing Conrail transportation contracts between CSX and NS, and

^
The West Virginia Slale Railway Authority ("WVSRA") also raised concems abou.
the FRA's audit of CSX. The SIP submitted by CSX demonstrates that WVSRA's concems
are misplaced.
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certifications that various actions, agreements and information systems are in place,- All
parties would then be given lime to review Applicants' submissions and submit critiques of
them. Fairness would require that Applicants have some time to respond to the critiques,
Apparenil), the Board then would be required to review all submissions and, in its tradition,
render an informed written decision discussing and sifting the issues and approving or
disapproving the plans, allocations and certifications in whole or in part. To the extent
ceruin aspects were deemed deficient or insufficient by the Board, presumably
implementation would be further delayed while Applicanis endeavored to remedy the
deficiencies or insufficiencies, parties commented on those further efforts, and the Board
reviewed them.
If such requirements were imposed by the Board, it is impossible to predict when the
process might end and the transaciion allowed to proceed, but it is certain ihat
implementation could not take place, at a minimum, for a great many months after the date
currently scheduled for the Board s final decision. July 23. 1998, As the Board well knows
from experience, parties wanting to stop or slow the iransaction would file as voluminous
and detailed critiques as possible, vvhich Board would be obliged lo address in detail.
In fact, events in this proceeding already demonstrated that would be the case. As
noted earlier, in compliance with Decision No, 44, granting a petition of the Port Authority
filed on September 25, 1997, Applicants filed o?. October 29, 1997 a deuiled, 143-page

^
See the filings of A.E. Staley (umiumbered). Cargill. Inc. (). Delaware River Port
Interests (PRPA-2. SJPC-2 DRPA-2. PPC-2), Indianapolis Power & Light (IP&L-3),
National Grain and Feed Assn, (NGFA-2), Northern Indiana Public Service Co, (NIPS-1),
Occidental Chemical Corp. (unnumbered). Shell Oil Co. and Shell Chemical Co, (SOC-3).
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operating plan for the NJSAA. Thereafter, die Port Audiority and others filed intertogaiories
and took die depositions of two of Applicants' witnesses. The Port Audiority. APL and TriSute then filed comments on November 21, 1997. each of which claimed serious deficiencies
in die NJSAA operating plan and predicted serious operational problems if Applicants are
permitted to go forward. Those critiques are addressed in detail in die rebuttal verified
sutP'neni of Michael Mohan and John Ortison and shown to be wholly insubstantial.
In Decision No. 44, the Board stated dial it was esubiishing a schedule for the filing
and commenting on the NJSAA operating plan to dov;uil with the established procedural
schedule, and therefore not delay it. There can be no doubt, however, if such a process
were imposed widi respect to all of the matters covered by the requested pre-implemenution
condiiions. it would delay implementation well beyond the time now scheduled for the
Board's final decision.
Such delay would seriously harm shippers and Applicants in several significani ways.
First, it would delav the realization of the tremendous public benefits, amounting to almost a
billion dollars a year, that Applicanis have projected from the transaciion -

ojections that

no party has seriously disputed, l i will also hann Applicants by delaying their realization of
the substantial private benefiis lhey anticipate, mainly from increased revenues resulting from
diverting traffic from the highways.
Perhaps more importamly, significant delay poses serious harm to Comail, and dius
to CSX and NS and to all shippers and communities dependent on Conrail's service.
Uncerui.iiy about die ftimre and expectations about changes in personnel, operatioa^ and
strategy can diminish Comail's customers' enthusiasm for business development projects,
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investments, long-term contracts and other fonvard-looking activity. There is also a serious
risk that Conrail's own people, faced vvith such diminished oppormnities and uncertainties
about their own fumres. will be less able to generate business and productivity
improvemenis. So far. Comail has been able to mainuin its high level of service and even
to grow- its revenues since the transaction was announced, .As time goes on, however, the
risks become greater and greater,Anv such deterioration vvould greatly compound the difficulties of implementing the
transaction without dismptions to service. While Applicants are well aware that haste must
be avoided, undue delay can have even more adverse consequences to shippers and to the
public interest,
.Apart from delay, the pre-implementation conditions sought by various parties would
also cause harm by hampering the very flexibility that railroads vitally need in making and
adjusting operating decision,, on a day-to-day basis. As explained in the rebuttal statement of
James VV McClellan, operational planmng is important to provide good service, bu' even
more important is the ability to adjust to continuously changing circumstances. Even apart
fromfloodsand other unpredictable natural events, the market for transportation services is

Several examples of the damage that prolonged uncertainly can cause to railroad
companies can be gleaned from the Board's own history'. In the 1980's. the ICC itself noted
on several occasions the deleterious effects of the Southern Pacific Transponation Co,'s
three-year existence under the control of a voting trastee. Earlier, in the 1960's. after the
IC" took 11 years to finallv approve the Union Pacific's application to acquire the Rock
Island, the Rock Island had deteriorated so much that UP declined to consummate the
trans:Hction, Based in pan on those experiences. Congress has enacted strict time limus on
the Board's review of railroad consolidation applications, 49 U,S,C, § 11325, Those lime
limits should not be flouted under the guise of "post approval" condiiions lhat would greatly
delay actual implementation,
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extremely dynamic, and no amount of planning can enable raiiroads to predict with certainty
or precision how many cars, locomotives, train crews and other employees they will need on
particular lines six. or even three, months in the fumre. For that reason, detailed operational
plamung is ongoing and continuously changing with circumsiances, and anything that makes
that task more difficu't must be avoided. McClellan RVS at 7-8,
The necessary outcome, if not the basic purpose of the requests for Board review and
approval of detailed operating plans and certifications is just the opposite; it is necessarily to
limit Applicants' managerial discretion, by requiring them to follow an approved plan.
There would be no point of requiring Applicants to submit, and the Board to review and
approve, highly detailed operating plans and certifications, if Applicanis were free to ignore
them when implementing the transaction. In the case of the NJSAA operating plan, for
example, the Port Auihority. APL and Tri-State are contending that Applicants should not be
permuted to implement according to Applicants" plan but should be required to implement
according to some other plans that those parties think are better. Locking Applicants in to
any pre-set detailed operating plan, however, would be a serious mistake.
Furthermore, with all due respeci. the Board and shippers do not possess the day-today rail operating expertise ihat is likely to be helpful at this level of detail. Even if they
did, by the lime lhey reviewed and critiqued and debated and approved any given pian
containing this level of detail, changing circumstances are likely to have made it
inappropriate

.Applicants, cn the other hand, have both ample expertise and fmple

incentives to do everything possible to implement this transacuon in a way that will
maximize service and minimize disraption to their customers. Extension of the Board's
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regulatory oversight, and its involvement in pre-planning, may be appropriate on matters
where the interests of railroads and their customers are arguably not the same. But the dayto-day details of railroad operations are not such a matter,
E.

Even's Following the UP/SP Merger Provide .No Basis
for the Extraordinary Pre-Implemeniation Conditions
Requested,

CMA and others, however, point to the problems UP is experiencing following its
merger with SP. and they would probably say: ""Well. LIP also had expertise and miple
incentive to implement its merger without service disraplions. and look at its problems.
Those problems show that the Board should require NS. CS.X and Comail to do what we
request before il allows them to implement their Transaciion,""
That reasoning is quite wrong. It is wrong for several reasons. First, the fact that
UP is experiencing service problems is not a reason for imposing pre-implementation
requirements that there is no good reason to believe would have lessened the risk of those
problems occurring on the UP system itself. It is highly doubtful that requiring UP to
submit a detailed operating plan for public dissection and debate and Board apnroval would
have lessened the risk of the problems that ensued. Given the SP's pre-existing service
problems, the delay that such a process would have caused would probablv have increased
the risk.
Second, the fact that there have Leen service problems after one rail transaction
provides no reason to cone ude the same problems are likels to follow another, completely
different one. In fact, no party has produced a scintilla of record evidence to support even a
iheor)' as to why NS and CSX should have the problems with Comail that UP has with SP.
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There have been many rail control and combination transactions withoui significant
problems, NS and CSX implemented the mergers dial formed dieir present systems wiihout
major problems The reliance of CMA and others on UP's problems lo justify extraordinary
conditions in this case is a non sequimr.
Third, there are many major differences between the circumstances of the UP/SP
merger and the present ttansaction. These are described in the rebutul verified statement of
James VV McClellan, NS' Vice President-Strategic Planning, These differences include the
fact that Comail has a far better physical plant aus. record of service lhan SP had. Also,
as noted earlier, NS and CSX were very familiar with Comail going into this Transaction
and have a much longer tune to plan fot its implementation. The extraordinary level of
planning and reliance on former Comail employees has been described. Furthermore, both
CSX and NS have been analyzing Comail for years in comiection wiih^possible
combinations,
p.

The Facts of this Transaction Do Not Necessitate
the Extraordinan Conditions Sought,

Finally, there is nodung in the particular facts of diis case that would justify the preimplementation conditions sought. In fact, this transaction is a singnilariy inappropriate one
in which to impose unprecedented condition-, in an effort to obtain good service. Good
service is induced best by competition, as the NITL well put it: "Creation of L' WO cartier
access will also tend to lead to more assured service levels to shippers even in the normal
course of events , . , ." NITL-7 at 12, This transaction will create more competition dian
any previous one. and is dius the least appropriate to which to impose conditions that would
require STB micromanag^'ment to try to secure good service,
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CMA and other parties, however, argue that the creation of the S.AAs in this case is
unprecedented and that operaiions in those areas will be uniquely complex, calling for
extraordinary regulator) oversight

In fact, however, service in the SAAs will not be unduly

complex or unusual. .As discussed in the rebutul statements of Mr. Mohan and Mr.
McClellan. there are manv large urban areas in the United States in which numerous
railroads operaie ovei the same lines, either directly or through jointly owned switching
companies, without particular difficulty.
There is always, of course, a risk that unforeseen things can happen following a
merger. The question for the Board is whether a regulatory response is likely to lessen,
rather than aggravate, that risk, or whether it is more reasonable to rely on the expertise and
self-interest of the parties to do so. For all the reasons slated. Applicants submit that the
pre-implementation conditions sought by CMA and others is more likelv to heighten rather
than lessen that risk and should be rejected,
G.

The Three-Year Oversight Process That Applicants
and NITL Have Agreed To Is Reasonable and Should Be
Imposed,

In addition to pre-implementation conditions, many parties request the Board lo
impose formal post-approval and post-implementation oversight conditions stracmrally similar
lo those it imposed following the UP SP merger but covering other subjects,- As noted

—
See the filings of the American Farm Bureau Federation (urmumbered). American
Shortline Railroad Assn. (umiumbered), Amtrak (NRPC-7). APL Ltd. (APL-4), ASHTA
Chemical (ASHT-11), A T. Massey (ATMC-2 and ATMC-3), Chicago Metra (METR-6),
Coimecticut DOT (unnumbered), CMA/SPl (CM.A-10), FINA Oil and Chemical Co. (FINA2), City of Indianapolis (CI-5), IP&L (IP&L-3), Stale of Maine DOT (umiumbered).
National Grain and Feed Assn. (NGFA-2), New- England Central Railroad (NECR-4),
(continued...)
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earlier. Applicants have recently concluded an agreement with NITL which provides for a
process for formal Board oversight of the Transaction's implementation for three years after
the Closing, with quarterly reports from Applicanis and opportunity for inpu. from
i.merested parties. Applicant's and the nation's largest shipper association believe that the
process they have agreed to is reasonable and urge the Board to approve it.
The oversight parameters contemplated by the Settlement will be worked out in a
cooperative way in conference between CSX and NS and shipper representatives. Objective,
measurable sundards will be developed in conference, for recommendation to the Board for
ils consideration. They will be based on the curtent operations of Comail The parties
propose that the Board require regular quarter!} reports from CSX and .NS based on those
standards, as developed, and that all interested shippers be given an opponumty to comment
on the reports.
The procedure just outlined is essentially a non-lorensic procedure and. we believe,
provides the Board with a high degree of assurance lhat ra'ional and usemi standaids and
fomiats for reporting will be developed. The process worked out with the .NI TL is so clearlv
superior, in our v iew, to that proposed by other commentors lhat vve do not think it would
serve any useful purpose to discuss the various altematives proposed m those comments. To
the extent tiiat they have merit, they doubtless vvill be discussed in the process of conference

- ( , , , continued)
Orange & Rockland Utilities (ORU-3), State of Nc. York (NYS-10), Ohio Attomev General
(O.AG-4). Senator Jack Reed (unnumbered). St.ite of Rhode Island DOT (unnumberedt. Shell
Oil Co, and Shell Chemical Co, (SOC-3). Terra Nurogen Corp, (unnumbered), USD.A
(unnumbered), Westlake Group (unnumbered). West Virgima Slale Rail Aulhorily
(unnumbered), WLE (WLE-4).
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between CSX and NS and die shipper representatives.
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CONCLUSION
The Application ^ould be approved in its entirety without conditions that relate to
the stmcture and tern:is of the Transaction and with only limited oversight, corsistent widi
the terms of the NITL Setdement. All other conditions should be denied.
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APPENDIX A
BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO 33388
CSX CORPORATION AND CSX TRANSPORTATION. INC.
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY
- CONTROL AND OPERATING LEASES AGREEMENTS CONRAIL. INC, AND CONSOLIDATED RAIL CORPORATION

THERE IS NO JUSTIFICATION - COMPETITIVT OR OTHERWISE FOR IMPOSITION OF CONDITIONS THAT VVOIT.D RADICALLY
ALTER, SOLELV FOR APPLICANTS, ESTABLISHED RULES
GOVERNING RAILROAD ACCOLTSTEVG AND MAXIMUM RATE REGULATION
S.weral protesting shippers and shipper groups have requested imposition of
various types of condiiions lhat would alter c reverse, for CSX and NS alone, esublished
rales goveming ra 'road accounting and the regulation of maximum reasonable rate levels. If
adopted, the requested conduions vvould (1) preclude Applicants from including the mil
acquisition cost of Comail in their accounts for purposes of revenue adequacy and jurisdictional threshold determinations. (2) modify existing rales goveming qualitative market
dominance and rale reasonableness determinations, and (3) impose an absolute rate cap lor
certain ill-defined categories of freight traffic.
There is no justification for any of these conditions, which would amount to
the wholesale and unprecedented revision of existing accounting rales and rate regulatory
standards, and the application of those revised standards solely to CSX an . .NS. and no other
railroads The requested conditions are not necescarv' to redress any cl •med adverse
competitive effects of the Transaction, nor are they wartanied on any other ground. The
requested conditions are also vastly overbroad and. if adopted, would result in subsumial reregulation of the combined CSX, NS and Comail systems (which together would comprise a
large share ol the rail industry') contrary to congressional policy. All of them should be
rejected.'

'
References herein to the Board include its predecessor, the Interstate Commerce
Commission ("ICC").
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THE BOARD SHOULD RE.IECT ARGLTVIENTS TO DEPART FROM
ESTABLISHED RLXES GOVER.NEVG THE TREATMENT OF ACQUISITION COSTS FOR REVTNUT ADEQUACY AND JLHISDICTIONAL
THRESHOLD DETERMINATIONS.
Objecting to the purchase price that CSX and NS paid for Comail. several
shipper interests have requested the Board lo overmra well-established accountingralesand
precedent requiring the use of acquisition cost (rathe- lhan predecessor cost) for regulatory
purposes, and to apply this new standard omy to Applicants in this proceeding. There is no
men', to these requests
CSX and .NS paid S9,895 billion, plus assumed liabilities and transaciion fees,
for Conrail,- This amount substantially exceeds the historic net book value of the road
property and equipment assets as recorded on ConraU's books,' In accordance with the
purchase accounting rales prescribed by generallv accepted accounting principles ("GAAP")
and the Board's Uniform Sysiem of Accounts ("USOA"), .Applicants vvill be required to
make entries in their accounts to refiect the acquisition of ComaU To the extent that CSX
and NS combine their respective pro rau ownership interests in Comail's assets with their
own in consolidated financial statements, the application of these accounting rales would
result in a substantial write-up in the carrying value of Conrail's assets as reflected in the
property accounts that are included in each canier's Am .al Repon Form R-l and used for
regulatory purposes, Whitehurst RVS at 14-17 Similar accounting procedures have been
followed in odier recent rail mergers (UP/CNW, BN/Sanu Fe, UP/SP), kf at 13,

2
CSX/NS-18, Vol, 1. Goodwin/Wolf VS al 602; Whitehurst Dep., Se.,t. 3, 1997, al
24-25 & Ex, 1; Whitehurst RVS at 4,
'
CSX/NS-18. Vol, 1. Ex, 16, App, C, at 131 (S6,693 billion at year-end 1995, after
application of pro forma adjustmentsi; Whitehurst Dep,. Sept. 3, 1997, at 29; Wolf Dep,,
Sept, 11. 1997. Ex. No 1 at 3; Whitehurst RVS ai 14.
*
Baseci on a preliminary ritimate of the fair value of ComaU's assets. Applicants have
estimated the amount of this aniicipated write-up to be $9,550 billion for purposes of the pro
fonna financial statements included in the Application, CSX'.NS-18. Vol 1. Ex, 16.
App, C. at 133-34; Icf, Ex, 16, App, G, at 171-72, Whitehu.'st Dep.. Sept. 3, 1997, at 29;
Wolf Dep,. Sept, 11, 1997. Ex \o, 1 al 3, See also Whitehurst RVS at 14-17 &
Ex, WWW 1 (Price Waterhouse fair val'ue estimate) For various reasons, the actual
purchase accouming adjustment:- by CSX and .NS necessarv to reflex, the Transaction may
differ from the pro forma amoums, Whitehurst RVS at 16-17; see also CSX/NS-18, Vol. 1,
al 133, 176 (note 4),
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Several shipper interests (including ACE, et af. NITL and other shippers)
object to the application of these accounting rales, and to any wriie-up in the value of
ComaU asseis for regulatory purposes, on the ground that the purchase price of Comail
reflects a large, and in their unsubstantiated view excessive acquisition "premium,"'
Including this so-called acquisition "premium" in Applicants' books for regulatory purposes,
il is claimed, would result in transaction-related competitive harm to "captive" shippers by
increasing otherwise applicable regulatory ceilings on the carriers' rate levels. According to
these shippers, this alleged competitive injury would occur because CSX and NS wUl have
the need (in order to pay for Comail) and enhanced ability (through alleged transactionrelated increa.ses in market power) to raise rates, particularlv for "captive" shippers. The
shippers claim lhat the Board will be powerless to prevent at least some portion of these
p.-edicted supra-competiiive rate increases because, they say. the application of purchase
accounting rales and associated write-up in the value of ComaU's assets would increase
system-average URCS variable costs and the 180 percent revenue/variable cost ("r'vc")
jurLsdictional threshold 'thereby raising die stamtory floor" below which the Board lacks
jurisdiction to regulate maximum rates)'' and reduce Applicam=; rate of remrn (thereby
reducing the availability cf rate relief under the revenue adequai:y component of the P<^' rd's
"Constrained Market Pricing coal rate standards).'
To remedy diis claimed transaction-related competitive hami. these shippers
seek a condiiion that would require that revenue adequacy and jurisdictional threshold
determinations be based on Conrail s pre-transaction historic net book value - or predecessor cost" - rather lhan die full cost acmaliv incurted by CSX and NS to acquire Conrail.**
'
ACE et_a_f-18 at 32-49; NITL-7 at 15-27. 4^-48; GPU-02, .Xrgument at 6-21: CE05, Argument at 10-29; CEC 05, Argument at 22-25, PEPC-4, Argument at 20-24; General
Mills. Wasescha VS (uimumbcredi (dated Oeiober 16, 1997); SOC-3. Hail VS at 6. 14-15;
see also NYS-10, Argument at 4, ?l-35, 36-37,
Bv stamte, the Board lacks jurisdiction to regulate die maximum reasonableness of
anv rate that generates revenues less than 180 percent of the variable costs of service (49
U.S.C § l()707(d)), and ma- not prescribe a rate below this threshold, STB Dockei
No, 41191, West Texas Utilities Co, v, Bur...igton Nonhern Railroad Co, (served May 3,
1996) ("West Texas ), at 33, affd sub nom, Buriington Nonhem Railroad Co. v. STB, 114
F,3d 206 CJ.C Cir 1997).
'
See roa! R.iie Guidelines. Nationwide, 1 I.C.C.2d 520. 534-37 (19851. affd sub
nom Consolidated Rail Com, v United States. 812 F,2d 1444 (5d Ck. 1988).
"
Several other commenting shippers complain that Applicants may raise rates to
finance the purchase price of Conrail and the so-called acquisition "premium " it supposedly
reflects, but do not request a condition requiring the use of Comail's predecessor cost for
regulatorv purposes. See, e^. CVIA-10 at 6-16; NLMO-7 at 21-22; Indiana Port Commis(contmued...)
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As an initial matter. Applicanis state emphatically that there is no basis for the
suggestion, implied by these shippers' loose u ^ of the temi " premium. " that NS and CS.X
paid more for Comail than us fair value. What they paid was the r^ .ull of a completely
arms' length transaction, including competitive bidding in an open market setting, and the
negotiated purchase price accordingly reflects the best and most reliable measure of ComaU's
fair value. To the extent the shippeis" use of the term is intended to suggest that CSX and
NS paid a "premium" over and above what Conrail is fairly worth, they are inconect: the
purchase price for Conrail reflects no such "premium,"''
In fact, the term acquisition ""premium" is used by these shippers in different
and inconsistent ways, and its use is both misleadiiig and unhelpful for purposes of analyzing
their claim for r e l i e f , W h a t thev object to and wish to prohibit is NS and CSX adjusting
their financial statements and property accounts after the Transaction, pursuant to the USOA,
GAAP and the Board's decisions, to reflect the purchase price lhey paid for Conrail - i,e,,
their acquisition cost - to the extent that cost exceeds the pre-transaction historic net book
value of Comail's road property and equipment assets as reflected on ils books for regulatory

*(,,.continued)
sion (unnumbered), at 10-11: ASHT-11 at 15-16: ENRS-7 at 25-28; DUPX-02 at 11-12:
Comm.cius of Occidental Chemical Corporalion (unnumbered), Orbego.so VS at 5, CMA and
SPI also request that the effects of the Conrail purchase price 'oe included among the issues
considered in the oversight proceedings they seek to have imposed as a condition to approval
of the T ansaction, CMA-10 at 42,
'
See Kalt RVS at 60; Whitehurst RVS at 4-5, Indeed, the Application includes
unchallenged and unrebutted testimony establishing that the financial terms of the Transaction
(including purchase price) are fair and reasonable, CSX/NS-18. Vol. 1. Nolop VS at 460:
CSX'NS-^18. Vol, 1. Levy VS at 555: CSX/NS-18. Vol. I , H<^milton VS at 569; CSX/NS18, Vol, 1, Goodwin/Wolf VS at 598, In reviewing tiie Transaction, the Board is required
to consider and make findings w ith respect to the fairness of the purchase price of Coruail
and the impact of the Transaciion on the Applicants" fixed charges and financial condition,
49 U,S,C. §§ 11321(b), (c); see Schwabacher v United States,^334 U,S, 192 (1948): UP SP
al 177, In approving the Tr'^'^saction. therefore, the Board camiot rationally make these
required findings and simultaneously credit the shippers" claims ihat the purchase price was
excessive, or on that ground adopt the shippers" proposed condition excluding a large portion
of the overall acquisition cost from CS.X and NS investment bases for regulatory purposes.
See Whitehurst RVS at 4: Kalt RVS at 59-60, This so-called "premium" is variously
and inconsistently defined by these shippers to mean, among other things, the amou'U by
which the acquisition cost of Conrai! exceeds (1) the historic net book value of Comail's
asseis, (2) the pre-transaction market value of Conraifs outstanding publicly traded stock, or
(3) Comaifs total shareholder equity See, eg.,, .ACE, elar-lS at 9, 15-15: NlTL-7 at 1516; ACE, et al.-18, Crowley VS at 25-29. Onlv the first definition relates to the purchase
accounting adjustments at issue here, Whitehurst RVS at 9. 14-17,
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accounting purposes. In addressing their arguments, therefore. Applicants generally refer
simply to the use of acquisilion cost and its difference from Conrail's pre-transaction historic
book value (or "predecessor cost").
The shippers' claims are both legally and facmally unsustainable for a number
of reasons.
First, die relief nought by the shippers is contrary to well-established accountingralesand controlling Board precedent requiring the use of acquisition cost, and not
predecessor cost, in revenue adequacy and jurisdictional threshold determinations. See
Railroad Revenue Adequacv - 1988 Detennination, 6 I,C,C,2d 933, 935-42 (1990) ("Ex
Parte 483"> f f d sub nom. Association of American Railroads v. ICC, 978 F,.2d 737 (D,C,
Cir. 1992), The Board's decision requiring the use of acquisition cost was adopted with the
active supj^ort of various shipper groups, including some (such as NTTL) which are now
•irguing in this proceeding for the use of predecessor cost, a position ".''f^y aff rmatively (and
successmily) opposed in Ex Pane 483.
Second, the Boaid';^ settled precedent on this issue reflects sound policy,
including the recognition that rate regulatory standards must afford railroads the oppormnity
(if market conditions and the demand for service permit) to ei r.i a competitive remm on the
curtent value of their invesiment, and that the purchase price cf rail assets acquired in a
receni. arms" length negotiated pur hase transaction is a far more reliable and accurate
measure of current value than the often archaic (if not random;* historic book values shown
on a railro.id's accounts. Prohibiting caniers from reflecting the acmal acquisition cost of
assets on their books for regulatory purposes would shortchange investors by potentially
denying them the opportunity to eam a compe*itive return on their investment, and it would
deter railroads from entering into efficiency-enhancing rail consolidation transacfions that
would benefit the shipping public.
Third, even if there were any basis for reconsidering or departing from the
Board's established precedent on this issue, doing so in this proceeding would be plainly
inappropriate. The proper foram for considering such a fundamental change in regulatory
law and policy would be either aralemakingor other ex parte proceeding (including the
annual revenue adequacy docket), where the merits and impact of the proposed rale on the
industry generally and on other similarly affected transactions could be mUy assessed and a
uniform rale adopted for all caniers. By co 'trast, an individual rail consolidation proceeding
is a decidedly ill-suited vehicle for making raa. -a! changes in accounting rales and regulatory
policy governing maximum reasonable railroad rc s. There can be no justification for
creating a new standard applicable onlv to CSX and NS, and to do so retroactively, after
CSX and NS purchased Conrail in reliance on the Board's longstanding rales and precedent
endorsing the use of acquisilion cost for regulatory purposes.
Founh. even if the use of acquisition cost for regulator)' purposes '»vere
properly open lo reconsideration in this proceeding, the shippers have mrnished no basis for
A-5
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departing from existingralesin this case. The ev'dence overwhelmingly supports the
conclusion that CSX and NS do not need to raise rales in order to pay for Comsif and lhat
the strongly pro-competitive effects of the Transaction vvould onlv reduce, not enhance, their
abili" to raise rates even if they had any financial compulsion to do so. There is no valid
support for the claim that use of acquisition cost in revenue adequacy and jurisdictional
threshold determinations would significantly raise otherwise applicable regulatory rate
"ceilings"; the shippers" claims to the contrary simply (and intentionally) ignore the undisputed transaction-related efficiencies and traffic gains, which would have the effect of lowering those rate "ceilings." In any event, the conduion the shippers seek would, under their
own theon.-, do nothing more lhan confer an unnecessary and ina propriaie regulatory
windfaU on shippers.
For these reasons, as more fully explained below, the Board should reject the
shippers' contentions, and adhere to long-established rales employing acquisition cost for
regulatory purposes. As coal shippers have previously observed with respect to this very
issue, the Board ""should not s>viich methodologies simply because they happen to affect
revenue adequacy determinations. One method should be adopted and used, regardless of the
results," Ex Pane 483, supra. 6 LCC.2d at 939, Applicants agree, and so should the
Board,
A.

Controlling Precedent Requires the Use of .Acquisition Cost in
Revenue Adequacv and Jurisdictional Threshold Determinations.

The shippers lhat have raised concerns regarding the poiential impart of the
Conr. il purchase price on regulatory rate standards for lhe most pan proceed as if the use of
acquisition cost in revenue adequacy and jurisdictional threshold determinations were an
unresolved or open issue. It is not, Bodi GAAP and the Board's accounting rales have long
required purchase accounting adjustments lo reflect acquisition cost, and the Board - after
carefully weighing the relevant legal and policy considerations, including the authoritative
recommendations ofthe Railroad Accounting Principles Board ("R.APB"') -- "nas squarely held
dial acquisition cost, not predecessor cost, should be used for regulatory purposes,''
There can be no question that the accounting rale the shippers seek lo impose
on CSX and NS for purposes of the Conrail .^cquisuion is flatly contrary to G.AAP,
Preciselv because the purchase price or other consideration for lhe acquisition of assets in an

"
Several of the shippers do not cite or even acknowledge the Board"s pior precedent
on this issue. See, e ^ . GPU-02, Argument at 6-21: CE-02, .Argument at 10-29; CEC 05.
Argument at 22-25; PEPC-4, Argument al 20-24; General .VliUs, Wasescha VS (uniiumbereu)
(rated October 16, 1997); SOC-3. Hyll VS at 6, 14-15; NYS-10, Argument at 4, ^4-35, 3637.
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arms' length negotiated transaction represents fhe best measure of the curtent value of those
as'sets, GAAP requires purchase accounting adjustmenis to reflect acquisilion cost, except in
limited circumsiances (not applicable here) involving a pooling of interests. See Financial
Accounting Sundards Board, Accounting Standards - Curtent Text § B50 (1997 Supp.);
Whitehurst RVS at 11-12. Acquisition cost for these purposes means the cash purchase price
or. where assets are acquired for other than cash (including assumption of liabilities), the fair
value of the consideration given or the fair value of the assets acquired, whichever is more
clearly evident. I d , § B50.125. These accounting principles are highly relevant because the
Board is under a siamtory directive, in fashioning railway accounting rales, to conform to
G.AAP "to the maximum extent practicable." 49 U.S.C. § 11161; see also 49 U.S.C.
§ 11164.'Not surprisingly, the railway accounting rales prescribed by the Beard's
USOA have long required cartiers, in accordance with GAAP, to reflect the value of assets
at acquisition cost, not predecessor cost. See 49 C,F,R, § 1201 (Instractions for Property
Acco-nts § 2-15(c)(1)); 26 Fed, Reg, 11104. 11112 (1961) (adopting purchase accounting
rales ii their current form). The financial statements prepared in accordance with these rales
are used for general regulatory purposes, including both revenue adequacy and jurisdictional
threshold determinations,'^ In compliance with these rales, railroads over the years have in

'The Board thus regularly follows GAAP, See, e ^ . STB Ex Pane No 512. Uniform
System of Records of Property Cha..ges for Railroad Cos, (served March 7, 1996);
Modifications to General Purpose Costing Svstem - GPCS, 5 LCC.2d 880, 881 (1989);
Revision to Unifomi Svstem of Accounts for Railroads, 3 I.C.C,2d 430, 435-37 (1986);
Sundards for Railroad Revenue Adequacv. 3 I C,C,2d 261. 290-92 (1986). affd sub
nom, Con.solidated Rail Corp, v. United Sutes. 855 F.2d 78, o5 (3d Cir, 1988)
''
Thomas D, Crowley, who has submined testimony on this issue for several different
shipper parties, erroneously suggests that the accounting rales goveming the treatment of the
acquisition cost of ComaU for revenue adequacv purposes are different lhan the accounting
rales that would apply for jurisdictional threshold purposes. See, e g.. ACE, et al,-18,
Crowlev VS at 27-28, This leads to the eqiially erroneous assertions that (I) the purchase
accounting adjustmenis to reflect the acquisuion cost of Conrail are different for the two
regulatory puiposes and C) Applicants are proposing, for jurisdictional threshold purposes at
least, to write up the value of Comaifs asseis to an amount (fair value) that exceeds the
acmal acquisition cost of the assets, Id^ In fawt. the Board's revenue adequacy and jurisdictional threshold (URCS variable cost^ detemiinations both are based on the same financial
statements (form R-l) prepared in accordance with the USOA, and the purchase accounting
adjustments reflected on those statements would apply equally for both regulatory- findings.
Whitehurst RVS at 12 n 9, Moreover, the pro forma financial sutements included in the
.Application do not reflect a write-up of Conrail s assets above the purchase price. The
purchase price (including assumed liabilities and transaciion fees) exceeded - by the amount
(continued,..)
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many instances adjusted their regulators' propeny accounts to reflect the acquisition cost of
a.ssets involved in a merger, consolidation or purchase transaction, whether the acquisiuon
cost was rieaier or less than predecessor cost. See, e,g,, BN-Santa Fe at 104 & n.l41
("Purchase accounting requires adjustment, either up or down, of the book value of the
acquired railroad"s assets to take into account the total purchase price paid for the railroad's
slock"") (emphasis added),'*
Most important of all, however, the Board has also squarely held, consisteni
wuh these accounting rales, that acquisition cost - and not predecessor cost - should be
used in revenue adequacy determinations. In Railroad Revenue Adequacv - 1988 Determination. 6 I,CC,2d 933, 935-42 0990) ("Ex Parte 483"). aff"d sub nom. Association of
.American Raikoads v, ICC. 978 F.2d 737 (D.C, Ck. 1992), the Board consiJered a
proposal by the railroads lo switch from the use of acquisition cost to predecessor cost in
revenue adequacv determinations, at least in those instances in which railroad assets were
acquired at less lhan their existing • k value. Relying on the RAPB's consideration of the
same issue.'^ the Board rejected the -.iroids" proposal and reaffirmed the use of acquisi'-(,,, continued)
preliminarily assigned to "goodwill" - the fair value of the Conrail assets based on the
preliminarv Price Waterhouse estimate. The pro fonna purchase accounting adjustments to
Conrairs road propeny and equipment asseis (which are the assei values used for regulatory
purposes) are based on the lower amounts reflected in the preliminary fair value estimate.
Id, at 14 16.
'*
See also Rio Grande Industries. Inc. Control — Southem Pacific Transponation
Co.. 4 LCC,2d 834, 980 (1988), affd sub nom, Kans:»s Citv Southem Industries, lnc, v,
ICC 902 F,2d 423 (5th Ck. 1990». ICC Docket No, AB 1 (Sub-No, 218). Chicago & North
W^estern T.-ansponation Co, - Ahandi>nmem Beiween Ingalton & Carol Stream, in Dupage
Couniv, IL (served March 20, 1991). al 6; ICC Finance Docket No. 31468. Notice of
Exemption - Issuance of Securities & .Assumption of Liabilities - Illinois Central Railroad
Co, (served September 18, 1989), at 4 & n,8, affd mem sub nom, ICG Concemed ' Workers
Association v. United States, 954 F,2d 787 (D C, Cir, 1992); St, Louis SoudiwesteiTi
Railway Cv - Traekage Righis Over Missouri Pacific Railroad Co - Kansas Citv to St,
Louis, 5 I.C.C,2'd 525. 533 (1989) ("SSW Compcn.sation">. supplemented, 8 I.C.C.2d 80
(1991), 8 l,C,C,2d 213 (1991), affd sub nom. Union Pacific Com v ICC. 978 F.2d 745
(D,C Ck 1992); Newrail Co. - Purchase - Western Pacific Railroad Co.. 354 I.C.C. 885,
901-04 (1979).
"
R.APB. Railroad Accovming Principles - Final Rer?ort. Vol, II at 45-48 (September
1987), Established by C mgress in the Suggers Rail Act, the RAPB vvas charged with
formulating recommeiiuations to integrate cost accounting principles into existing rail cartier
rale regulation The statute mnher directed the ICC to "implement and ei force such
principles," Staggers Rail .Act of 198C, Pub. L, .No. 96-448, § 302(a), 94 Siai. 1934-38
(1980) (repealed by ICC Teraiination Act of 1995).
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lion cost In reaching this conclusion, die Board credited arguments advanced by various
shipper groups (including NITL) that acquisition cost was consistent with GAAP and the
RAPB's findings, that die acquisition cost of rail assets as determined in an arms" lengdi
purchase transaction was a belter measure of the cunent value of the railroads" investtnent
than ""frequently outdated predecessor values,'" and that the Board ir. all events should adhere
to a uniform rale and "not swuch methodologies simply because ih^v happen to affect
revenue adequacy determinations.' Ex Parte 483, supra, 6 l.C.C.2d at 938-41.
At issue in the Board"s Ex Parte 483 decrsion were several transactions in
which acquisition cist was jess than predecessor cost Nevertheless, there is no doubt lhat
the Board"s conclusion has equal - if not greater - validity when, as here, acquisilion cost
exceeds predecessor cost. Indeed, the Board considered the matter obvious. It suted: '"No
one suggests that we use old book values in cases where railroads are sold for more than
these book values. Such an approach would potentially shortchange those recent investors
who have paid a premium above the old book value with a retum below- the cost of capiul
for their investment," Ex Parte 483. supra. 6 1 C,C,2d at 940 (emphasis added).'*
Although Ex Pane 483 involved revenue adequacy, and not jurisdictional
threshold determinations, there is no principled basis to distinguish the two. The Board's
rate of remm calculations in revenue adequacy determinations and its URCS variable cost
calculations in jurisdictional threshold determinations are based on the same financial
statements prepared in accordance with the USOA and included in die railroads" Form R-l
filings. Both determinations rest on the same investment base and employ the same industry
cost of capital rate The Board's conclusion that revenue adequacy determinations should be
based on acquisition cost, rather than predecessor cost, is therefore fully applicable to
jurisdictional imesliold findings.'

'*
The few shipper parties that even acknowledge the Board's holding in Ex Parte 483
argue that it is not controlling becMse the Board stated thai "we do not mean to suggest that
we will accept the sale price of rail assets as a substimte for old book value in every case."
6 I.C.C.2d at 941; ACE. et al,-18 at 44; NITL-7 at 24, But the Boardtiierewas addressing
the possibility ihat acquisition cost might not be appropriate because the purchase price of
rail assets might be artificially depressed at a level below "old book value" by regulatory'
action, thus producing the potential for a "downward spiral" of acquisition costs, not cases in
which acquisition cost is alleged to be above book value. In any event, for the reasons
explained belov., the proper foram for considering any departure from the Board's existing
rale is aralemakingproceeding (including the revenue adequacy docket).
''
The conclusion diat the holding in Ex Pane 483 applies equally lo both revenue
adequacy and jurisdictional threshold detemiinations is a,'so supported by the Board's
pronouncements involving USO.A .Account 80, whichfiguresprominently in the shippers'
requested condition excluding ih:^ so-called acquisition "premium" from consideration in rate
(continued.,,)
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Thus, wheiher revenue adequacy and jurisdictional threshold determinations
should be based on acquisilion cost or predecessor cost simply is not an open quesiion. The
issue has been caiemily considered and squarely resolved as a matter of Board precedent,
and the Board's decision has been sustained on judicial review. This controlling precedent
requires the use of acquisilion cost, and rejection of the shippers' requested conduion,
B.

The Board's Precedent Requiring the Use of .Acquisition Cost For
Regulatorv Purposes Reflects .Sound Public Policv.

The use of acquisilion cost in revenue adequacy and jurisdictional dueshold
detemiinations is not only required by controlling Bjard precedent; it also reflects sound
public policv principles that, in large measure, have fueled the railroad industry's financial
recovery since the passage of the Suggers Rail Act in 1980, These principles recognize lhat
railroads must be given an oppormnity to eam (if they can) a compelilive rate of remm on
the current value of thek ipvested capital, and that the purcha.se price of rail assets in an
arms' length negotiated transaction is a far better measure of current value than historic book
values appearing on a railroad's accouming records. Excluding the full acquisition cost of
rail assets from die investtnent base for regulatory purposes, at least when acquisilion cost is
greater than predecessor cost, would shortchange railroads by potentially denying them the
oppormniiv to eam a coiTipciitive return on their actua! investment, and vvould deter
efficiency-enhancing rail consolidation and restractunng transactions that are cleariy .n the
public interest. The shippers" arguments in favor of predecessor cost (te,, depreciated
original cost) all rest on an asserted analogy to public uliluy regulation that the Board has
decisively rejected.

'''(,., continued I
cases. ACE. ejuL-lS. Crowley VS at 37-39, In ICC Docket No, 40581. Georgia Power
Co. V. Southem Railway Co, (served November 8. 1993), ihe Board addressed the question
whether amounts recorded by railroads in Accouni 80 (or, more accurately, debits to lhat
account) should be included in URCS variable cosls for jurisdictional threshold purposes. In
answering that ques'aon in the negative, die Board relied on its prior analysis of this same
issue in the revenue ade'^uacy context f l . Appendix (.August 18, 1993 staff memorandum
at 13) (ciihig Ex Pane .No, 338. Standards & Procedures For the Establishment of Adequate
Railroad Revenue Uvels, 358 LCC, 84-1, 878 (1978)). indeed, the Board s standard URCS
Phase II output (Worktable A4, Part 1) itself indicates that Account 80 should be included in
the URCS input only to the extent justified under the guidelines in Ex Pane No, 338. Thus,
the Board has always recognized the close link beiween the financial data underlying .revenue
adequacy and jurisdictional thicshold determinations.
A-10

P-745

1.

Regulation .Should Permk Railroads An Opportunky to Earn A
Competuive Return on the Current V alue of Thek I:ivestuient.

It is by now beyond dispute, both as a matter of policy and statutory mandate,
that regulation should afford railroads the opportunit)' - if demand and competitive market
conditions permit - to eam a compelilive (ninenl cost of capital) rate of retum on the value
of theu investmem. See. e ^ , 49 U.S.C. §§ 10701(d)(2), 10704(a)(2); Coal Rale Guidelines, supra. 1 I.C.C.2d at 534-35: Standards For Railroad Revenue Adequacv. 364 I.CC.
803 (1981) ("Standards"), affd sub nom. Bes,semer & lake Erie Railroad Co, v. United
States, 691 F.2d 1104 (3d Cir 198i), Because most railroad services art subject to intense
competition, regulation caimot guarantee such a rate of retum, but artificidi regulatory'
restraints should not impede the railroads' opportunity to earn such a competitive return.
Odierwise, incentives to maintain and replace assets as they wear out, and to invest in new
capacity and technology that the shipping public demands, vvill be eroded. Standards, supra.
364 I.C.C, at 809-11?KaU RVS at 74,
It is equally well established lhat. in detemiming the value of railroad assets
for regulatory purposes, cunent costs - not historic or original cost? - are the relevant
measure Even in competitive markets, asseis are always valued at curaent cost. For
example, if a house onginally built in 1900 at a cost of $10,000 today has a market value of
$500,000 (reflecting the cuirent cost to replace the house with an equivalent asset), no ( ne
would suggest lhat the cuucut value is excessive or lhat, if the house is rented, the owner's
return should be based on original cost. Kalt RVS at 73-75 The curtent market value of
an asset may be more or less dian its onginal cost, depending on demand conditions and
other factors. In order to provide adequate incentives to maintain and replace assets as lhey
wear out, however, the investor must earn a competitive return on the current (replacement)
cost of the asseis. Id^
The same principles dictate appropriate rales for railroad regulation, vvhich
should attempt to replicate the outcome of competitive markets. In die long ran, railroads
must be afforded an opportunity to eara a competitive return on current replacement cost, or
else capital funds will be insufficient to justify needed maintenance and re-investment, Id^ at
74-75; see also ICC Ex Pane No. 347 (.Sub-No 1). Coal Rate Guidelines. Nationwide
(served Febraary 24. 1983), at 12 n,37 ("Investors would not be expecied to invest in
producing a service if the revenues were not sufficient, -n the long ran. to provide for the
replacnnent of the assets used. "),
For these reasons, the Board has long recognized the superiority of curtentcost valuation of assets for regulatory purposes. Replacement-cost valuation principles are
the centra! feature of th" Board"s stand-alone cost methodology, which is the predominant
standaid used in asses:,iiig maximum reasonable coal rates. Coal Rate Guidelines, supra,
i I C C 2d at 544-45, The Board also uses curtent-cost valuation pnnciples in irackage
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righis compensation proceedings and in other proceedings."* In fact, th^" Board has recognized the theoretical superiority of current (replacement) cost valuation principles in revenue
adequacy determinations, but has nonetheless adhered to an historical book value accounting
system because of die practical difficulties of implementing a current-cost valuation scheme.
Standards For Railroad Revenue Adequacy. 3 I,C.C2d 261. 275-84 (1986), affd sub nom.
Consolidated Rail Cora, v. Ignited States. 855 F.2d 78 (3d Ck, 1988),'" But that is not to
say. as the shippers do, that the older the "cost," the betier, Cleariy, if replacement cost
cannot be used, the most recent arms" length transactional cost is best.
Thus, the Board's continued use of depreciated historical cost for revenue
adequacy (and, by implication, jurisdictional threshold) determinations is a matter of
administrative convenience and practicality, and cannot be said to reflect any policy judgment
that old book values are the best, and most accurate, measure of current value. Where these
practical implementation problems are absent (such as in stand-alone cost and trackage rights
compensation cases), the Btiard has not hesitated to use more reliable measures of current
value. That is precisely the policy justification underlying the Board's use of the current
owner's acquisition cost, rather than the prior owner's original cost, for regulatorv- purposes.
Acquishion Cost is A More Accurate and Reliable Measure
of Current V alue Than Outdated Book Vlajues,
Because acquisition cost is the product of arms' length negotiation in a market
setting, it is infierentlv a more reluible and accurate measure of the curtent value or worth of
an asset - taking into account the age, condition, obsolescence and productivity of die asset
- than book values that appear on a cartier's accounts from prior to the acquisilion, Kalt
RVS at 60, See also Ex Parte 483. supra. 6 1 C,C,2d at 941 (".At the time of sale, market
price (acquisuion cost) becomes a heller laeasure of value. It inherently takes into account
the age of the assets purchased, the levels of maintenance performed, obsolescence, and the

"* See. e j r . Atchison. Topeka & Santa Fe Railwav Co, - Operating .Agreement
- Southern Pacific Transportation Co,. 8 l,C.C,2d 297. 304 (1992); Arkansas & Missouri
Railroad Co. v, .Mis.soun Pacific Railroad Co.. 6 I.C.C.2d 619, 627 (1990), supplemented.
7 I.C,C,2d 164 (199U), 8 I,C,C2d 567. affd sub nom, Missouri Pacific Railroad Co, v,
ICC 23 F,3d 531 (D,C. Ck, 1994); Reasonably Expected Cosls. 5 LC,C,2d 147. 158
(1988); .S_SW Compe.isalion. supra. 5 LCC.2d at 530.
li IS perhaps telling that, in its .search for authority supporting the use of depreciated
original cost m valuing assets for regulatory puTv)ses. ACE, el al, are forced to rely on an
old and now outdated pre-Slaggers decision that preceded the development of modern rate
regulatory principles, ACE, et al, 18 at 41 (citing Net Investment - Railroad Raje. Base_&
Rate of Returti. 345 L C C 1494 (1976)),
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presence of any excess assets."). The Board thus has regularly concluded that a recent
negotiated sales price is the best evidence of die current markei value of a railroad line or
asset. See. e ^ . SSW Compensation, supra. 1 I.CC,2d 776. 786 (1984): Id,. 4 LCC,2d
668. 674 (1987); Arkansas & Missouri Railroad, supra. 6 LC.C.2d at 626: ICC Docket
No. AB-I (Sub-No. 218). Chicago & Nordi Westem Transportation Co. - Abandonment
Between Ingalton & Carol Stream, in Dupage Countv. IL (served March 20, 1991), al 6.
At a minimum, acquisilion cost is far more reliable than depreciated original
cost. The latter amouni reflects "frequently outdated predecessor values"" based on the acmal
or imputed costs of building long-lived rail assets and acquiringright-of-waymany decades
ago. Those original or imputed costs have little, if any, bearing on the current value of the
assets or the curtent cosf of replacing them. Moreover, book values reflect standard
accounting measures of depreciation, which may deviate markedly from economic depreciation, with the result lhat the depreciated values over time may not accuratelv depict the
remaining useful service lives or productive value of those asseis. Ex Parte 483, supra. 6
I.CC2d at 940; Kalt RVS at 75.
In the case of Conrail. such book values have even less claim to validity as a
measure of cunent value because they reflect significant write-downs at the time Conrail was
created out of the remnants of the Penn Central and odier bankrapt raUroads in the Northeast. In recognition of the bankrapt railroads" inability to reorganize and their (at best)
minimal v alue on a going concem basis, the rail asseis of the bankrapi carriers transferred lo
Conrail were initially paid for by the government and recorded on Conraifs books at levels
approximating net liquidation value. This resulted in a substantial write-down in the
depreciated original cost of those assets as recorded on ConraU's books, Whitehurst RVS al
7-9,''^ Sub,sequentiy. the asset values on Comail's books were adjusted to reflect additional
compensation paid to the bankraptcy estates as a result of negotiated settlements with the
govemment, k f As a result. Conrail's book values do not even reflect depreciated original
cost, much less cunent market value based on the revitalization of Conraifs rail operations
over the past 20 years.
would be more accurate to describe those values as happensunce.
Reliance on these boo;«: values as a measure of the curreni value of Comail"s assets would be
completely arbitrary.
Thus, policy considerations strongly support the Board's decision to use
acquisition cost in revenue adequacy and jurisdictional threshold determinations. Uuiike old
book values recorded on a cartier"s accounts, acquisition cost is more likely to approximate
ci'nent market value, and thus :erve as a sounder basis on which to set regulatorv rue
ceilings that provide adequate ircentives for continued investment in needed rail facilities and
service.

See In re Valuation Proceedings Under Sections 303(c) and 306 of the Regional Rail
Reorganization Act of 1973. 445 F Supp. 994 (Special Court, R.R.P A, 1977), 531 F.
Supp, 1191 (Special Court, R R R A, 1981),
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3.

Failure to Include the Full Acquisition Cost in the
Investment Base For Regulatory Purposes Would "Potentially
Shortchange" Carriers That Have Purchased Rail Assets At
Current Value, and Deter Efficienty-Enhancing Rail Consolidations That V* ould Promote the I^ibjjiLlntergsL

The Board's existing precedent requiring the use of acquisition cost for
regulatory purposes promotes the policy of enabling railroads the opportunity to earn a
competitive rale of retum on their actual investment in recently acquired rail asseis, thereby
creating incentives for continued efficient investment in the ^ailroad industry. By contrast, a
rale precluding the use of acquisition cost in revenue adequacy and jurisdictional threshold
detemiinations would frastrate these policy objectives.
Forbidding railroads that have recently acquired rail ..ssets from including the
ftiU acquisition cost of those assets in their accoums for regulatory purposes would potemially
deprive them of an opportunity to earn a fair, competitive return on their investment.
Regulation, of course, cannot guarantee any particular level of retum and, as the Board has
frequently observed, regulatory rate standards play only a relatively small role in the
railroads" rate-setting practices,- To the extent that regulatr,ry rales affect the railroads'
rate levels and overall returns, nowever, those rales should not artificially handicap their
ability to earn a fair retum on their actual investnient. Such an approach would "potentially
siiortchange" railroads that have recently acquired rail assets at a cost that exceeds the "old"
book values previously reported by the selling railroad for regulatory- purpo.ses. Ex Parle 483, supra. 6 l,C,C.2d at 940
Adherence to the use of acquisilion cost in reguiatory detenninations. by
comparison, would ensure that railroads would not be impeded by regulatory constraints
from eaming an appropriate return it market conditions allow. As the Board recognized m
Fx Parte 483:
A policy that generally relies on the book value lo the current owners of a
railroad is consistent with economic and financial principles and assures those
investors that the revenue adequacy concept will not operate as an unreason-

See e ^ . Ex Parte 483. supra. 6 LC.C,2d at 941; Railroad Cost Recovery Procedures - Productivity Adiustmem. 5 I,C.C.2d 434. 447 (1989) (most rail iraffic is unregulated- "shippers clamrtew rales are ever challenged"), a f f d sub nom, Edison Electric Institute
V ICC 969 F,2d 1221 (D,C, Cir, 1992); Coal Rate Guidelines, supra. 1 l,C,C2d al 521-22
(fewTailroad movements are subject to rate regulation, and "market forces generally
constrain rail pricing of coal traffic"),
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