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BEFORE THE SlJRf-ACE TRANSPORTATION BOARD 

FINANCE DOCKET NO, 3.̂ 388 
Sub~86 

CSX Corporation i.'nd CSX Transportation. Inc. 
Norfolk Southem Corporatusn and Norfolk Southem Railway 

-Control and Operating Leases Agreements-
Conrail Inc. and Consolidated Riil vrt)rporation 

CO.MMENTS AND REQUEST FOR CONDITIONS BY 
CCMMONWEALTH OF MASSACHUSETTS 

SUMMARV OF POSITION 

The Com.mon\\ealth of Massachusetts ("The Commonwealth") supports, ibr the reasons set 
forth belou . the approv al of the partition of Conrail bv' CSX and NS as outlined in their joint 
application but conditioned upon fiilfillment of the agreed upon stipulations reached by the 
Commonvvealtfi of Massachusetts w t̂h CS.X Corporation and its subsidiaries. The Commonwealth 
rean.sts that the Board retain jurisdic'ion over the proposed transaction for the specific purpose of 
'.onfinning the fulfillment of these stipulations within a reasonable time frame, but not less than 
three years nor more than five vears after the effective date of approval, 

BACKGROUND 

In .Aut ust the Commonw ealth filed a Description of Responsive .Application with the Surface 
fransportalion Board which highlights the public i...erest concems of t.he Con-mionwealth. 

The Commonwealth recognizes that the proposed control of Conrail by CSX and NS vvill enhance 
certain railroad service opponunities tiiroughout the eastem United States. These enhancements will 
benetit shippers, industnes and businesses, and communities through the deliver}' of cost effective 
freight services. 

In the case of Massachusetts, however, the pioposed transac.ion simply replaces Conraii service wiih 
service by CS.X. The apr̂ u-ent impact to Massachusetts is the status quo. but this places the 
Ct mmonwealth and its business community at a disadvantage when compared to other regions 
formerh' served only bv Conrail vvhich will now enjov competitive freight service by two (or more) 
class one railroad companies. 



CSX vvill also assume the rights, .luties and obligations of Conraii under terms of irackage rights 
agreements with the .Massachusetts Bay T-anspon -tion .Authority ("MBT.A"). These agreements 
impact on the operalion i^f commuter rai services over Conrail owned properties, and the operation 

r freight sen. ices ov er .X.BT.V owned properties. .Additionally, the integration and coordination of 
sue. serv ices has imporant pubiic safety implications. 

The Commonwealth, acting through its Executive Office of Transportation & Constructi.on. has 
addressed these concems to represeniatives of CSX. The Commonwealth has found a serious lack 
ot :;pecificit> in the joinl filing vvilh respeci to passenger and commuier operaiions as well as a lack 
ot adequate justificaticn for the failure to include the Boston metropolitan area among those 
receiving dual ci.iss one rail sen ice. 

.AGRLE.MENTS RFACtlFD RV THE COMMONWEALTH AND CSX 

CSX has demonstrated a ser[, as commitment to address the concems raised by the 
Commonwealth and has agreed, with its subsidiar. c^mpanies. CSXT. CSXI and Sea-Land, to the 
following conaitions: 

Economic Issues 

1. Immediate resumption of multi-party negotiations to reach accord on the .Master 
.Agreement required by the Seaport .Act. Section 29. pertaining to Doublestack clearance 
improvements, and a commitment b\' CSX to provide funding for iis share of the 
improvements on a timely basis following successful completion of negotiations. 

2. CSX. Sea-Land and Masspc.t will cooperate in collective effons to substantially reduce 
costs of doing business at the Pon of Boston w hile concurrently improving labor flexibility 
and stability. Sea-land, as a subsidian of CSX. agrees to maintain current vessel senices 
in the Port . j f B.tston until at least 2001 provided thaf labor stability exists and Sea-Land's 
\'essei Shanng .Agreement continues to operate. Sea-Land also agrees to immediately 
commence substantive discussions with Masspon regarding the addition of Boston tc its 
trans-Suez .Asian senice. Sea-Land also agrees to immediately commence substantive 
discussions with Massport regarcing tnt ir»ovement of additional intermodal cargo ihrough 
the Pcit -if Boston. 

3. CSX co.mmits to engage in discussions with EOTC and MassPike about long and short 
term strategies pertaining to development potential in t̂ ê .Allston-Brighton section of 
Boston. These strategies relate 'o the functional use of Beacon Park rail yard an-", will be 
consislent with CSX freight requirements. Consistent with its transaction agreements, and 
limitations on control of Conrail under Federal law. CSX vvill suppon the prompt opening 
(or continuation) of discussions with Conrail regarding possible interim measures related to 
this matter. Fhis commitment recognizes that CSX succeeds to ConraU's perpetual rights at 
this location. 



4. CSX agrees to work equitably wilh short line and regional railroads currently connected 
to those Conrail lines that CSX will operaie in a gtiod-faith effort to resolve senice and 
inlerchange issues, and to develop mutually acceptable commercial agreements. The 
'Tommonweaith expects that such efforts will produce a reasonable rale strucmre to rail 
customers .sen iy CSX or i*s connecting carriers. 

5. .After STB appr0v.1l of the joint CS.Xy'NS appiicalion for control of Conrail. CSX agrees 
lo perfomi an adequate maintena.ice evYort on all lines currently operated by Conrail in the 
Commonwealth. Corsisl-jnt with its uansaction agreements and limitations on control of 
Conrail under Federal law. CSX will urge Conrail lo continue to maintain and sene all 
branch lines up to the date of CSX assumption of sen ice. in compliance will applicable FRA 
safet>' rules, standards and regulations. 

Passenger and Freight Operations Issues 

1. .After STB approval ofthe joint CSXNS application for control of Conrail. CSX wi!' 
continue dispatching ofthe Boston .Main line from Conrail's current facilities at Selkirk. New 
York. CS.X agrees not to relocate that dispatching fiinction without giving a minimum of six 
months prior nonce to MBT.A and will consult wiih the MBT.A regarding a relocation 
decision. CSX will permit the MBT.A (and its contract operalor) to obtain adequate technical 
information to monitor the dispatching function of commuter operations over the Bosioi. 
Main Line. CS.X acknowledges statuton,. contractual and safely related requirements and 
considerations . egarding the priority of passenger trains over freight trains. CSX will strive 
to achieve maximum on lime performance slandards (OTP) for the involved senices. 
V\'eather related delays excepted. CSX will strive for on OTP of at least 96% for passenger 
operaiions on the Boston .Main Line. CSX and MBT.A will establish a clearly defined line 
of communication betvveen .\.">T.A and the dispatching office responsible tor the Boston 
.Mam Line, vvhich will facilitate pror.ipl response to MBTA senice nt,eds. 

2. CSX agrees to honor Comail's existing contractual obligations lo MBT.A as to 
maintenance, staffing, and passenger train OTP. CSX also a..k.nowledges exisling 
contractual requirements as to the need to seek MBT.A's prior approval ofmaintenance 
activities, and to the need to consult with the MBT.A to minimize the effects of such 
activities on passenger tmin OTP. 

3. .After approval ofthe CSXNS joint appiication for conirol of Com-ail. CSX agrees to 
discuss with the MBT.v extensions of commuter rail senices. Consistent with its transaction 
agreements and limitations of control of Conrail under Federal law. CSX will support the 
prompt openins: of discussions between .MBT.A and Conrail regarding inienm measures in 
these matters. NotabK . sen ice extensions to Fall River and Nevv Bedford, via the Conrail 
owned branch lines, will be explored vvith total llexibility of options as to funding, 
ownership and operation. .Any new passenger rail senice over CSX propeny vvill be 
developed civnsistent with the follovving CSX pnnciples: 



a) .Adherence lo all applicable federal and .AAR industry' iailroad safety laws, 
regulations, mles and slandards: 

b) The importance and necessity for growlh and increasing reliabilitv' of rail freight 
senice throughout the CSXT network, including Massachusetts 
branchlines; 

c) No CSXT direct or indirect subsidy of passenger rail operations: 

di A level of tort liabilitv' indemnity andor insurance acceptable to CSXT and taking 
into account federal and slate law for those areas of rail operation under the control 
of CSXT. 

4, Following STB approval ofthe joint CSXTS'S .ipplication for control. CSX agrees to 
discuss with MBT.A resolution ofissues of ownership and operations, especially conceming 
th? Grai: * Junction Br^iich and the Foxboro special sen ice trains. Consistent with 
limitation ot lav%. v.sX vvill support the prompt opming (or continuation) of discussions 
with Conrni! in these matters. 

HARM TO PUBLIC INTEREST ABSENT AGREEMENT 

The Commo.ivvca.'*h believes that ihe transaction as proposed could cause economic harm 
to businesses in .Massachusetts which rely on rail freight transportation senices. and has the 
potenlial to dismpt the safe and efficient operation of passenger senices wiihin the Commonwealth. 
This belief is based oti expert review of the application, and the facts presented therein which 
demonstrate unequivocally that economic developmeni and growth are fostered by having 
competiti\e senice by uvo or more class one railroads. The lack of specificity in the application with 
respect to passenger rail sen ices ithin the Commonwealth leaves open important operational 
concems, 

CSX has agreei to certain conditions, outlined above, vvhich. if implemented, will bring 
about economic balance and enhance passenger and freight operational coordination, 

FHE TR.ANSACTION IS UNIOI E 

The Commonw ealth urges the Board to consider the unique histon.' of the Conrail property, 
the role vvhich the tederai and state govemments had iii the creation of Conrail. and the compromises 
made to presen e freight sen ices some twenty one years ago. The provision of cost effective, 
competilive freight raii senice. and the deliver, of safe passenger senices are critical components 
of Masso'̂ husetts's transponation policy. Therefore, the oversight sought herein seeks to assure that 
the publi: interests mandated by the Board are met in a timely and effective manner. 



COMPLI.'XNC'i .AND REVIEW IS FEASIBLE AND NOT BURDENSOME 

The relenlion of junsdiction by the Board to oversee the public interest issues raised by the 
Commonwealth is reasoi.-ible, and will impose no economic burden on the parties to the iransaction. 
iTie Commonwealth believe.̂  lhat the agreements reached with CSX are mutually beneficial, and will 
erdiance the public benefits oi the iransaclion. 

SllMMAEY 

The Commonwealth respectfully requcbis the Board to retain jurisdiction over the 
transaction, to provide for periodic oversight of the issues ial::;ed by the Commonwealth, ana to 
assure compliance with the elements ofthe agreements reached by the Commonwealth with CS K. 

Respectfijlly submitted. 

COM.MONWEALTH OF MASSACHUSETTS 

PATRICK J. MCyVNIHAN 
SECRETARY 
EXECUTIVE OFFICE OF TRANSPORT.ATION 
& CONSTRUCTION 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that on "he 31st day of October, 1997, I 
served a copy of the foregoing Executive Office of Transportation 
and Construction's Conditional Comrr.ente Tr. Suppcrt on behalf of the 
Conrnonwealth of Massachusetts, by f i r s t class mail, postage 
prepaid, upon: 

Richard A. Allen, Eeq. 
Zuckert, Scoutt & Rasenberger, LLP 
888 Seventeenth Street, N.W. Suite SOO 
Was.' -gton, D.C. 20006-3939 

AdiTi- n.». t r a t ive Law Judge 'acot) Leventhal 
Fea^rai Energy Regulatory Commission 
888 PirB-„ Street, N.E., Suite I IP 
Waeliinecon, D.C. 200C4-1202 

Paul A. Cunningham, Hsq. 
Mar kma Cunningham 
1300 19th Street, N.W., Suite 60C 
Washington, D.C. 22002 

Richard G. S l a t t e r y , Esq. 
National Railroad Passenger Corporation 
60 Massach'.isetta Avenue, N.E. 
Wr.shi .ngtcn, D.C. 20002 

James C. Bishop, JTr. , Eeq. 
No.-folk Southern Corporation 
Three Cotrjnercial Place 
Norfolk, VA 23510-2191 

John M. Nann*6, Sen. 
Scot B. Hutc"lins, Zaq, 
Skadden, Ar?2, Slate, Meagher & Flom, LLP 
1440 New York Av'enue, I'.wT 
Washington, D.C, 20005-2111 

Mark G. Aron, Esq. 
Peter J. Schudtz, Eaq. 
Ellen M. Fitzsimnona, Esq. 
CSX Corporation 
One Jatr.es Center 
901 Hast Cary Street 
Richmond, VA 2312 9 



e. Michael Giftos, Esq. 
CSX Transportation, Ir.c, 
500 Water' Stree. 
Jacksonville, PL 32:̂ 02 

Sarr.uel M. Sipe, Jr., Eaq. 
Stsptce & Johnaon, LLP 
1330 Connecticut Avenue., N.W. 
Washington, D.C. 20036-1795 

Timothy O'Toole, Eai. 
Constance L. Abrams, 2sq. 
Consolida-ed Rail Corporation 
Two Cownerce Square 
2 0 01 Market Street 
Philadelphia, PA 19101 

and upon a l l '̂ t:her Parties cf Record i r this proceeding, 

^jfihn D. Cirame 
«eputy Ge.ieral Cour.sel 
for the Commonwealth of 
Massachusetts Executive 
Office of Trar.sp^jrtation 
and Constructicn 
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ATMC-2 

BEFORE THE 

S" IRFACE TRANSPORTATION BOARD 

WASHINGTON, D.C. 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 

OUTHERN CORPORATION AND 
NORFOLK SOUTHEKN RAILW.'VY 
COMPANY-CONTROL AND OPERATING 
LEASES/AGREEMENTS-- CONRAIL 
INC. AND CONSOLIDATED RAIL 
CORPORATION 

STB Finance Docket No. 33388 

ARGUMENT OF 
A. T. MASSEY COAL COMt-ANY, INC., 

IN SUPPORT OF REQUEST FOR 
iMPCSC'ION OF CONDITIONS 

Wil.iam P. Jackson, Jr. 
Attorney for A. T. Massey Coal 
Company, Inc., et al. 

OF COUNSEL: 

JACKSON & JESSUP, P.C. 
Post Office Box 1240 
Arlington, VA 22210 
(703) 525-4050 

Due and Dated; October 2 1 , 1997 



ATMC-2 

BEFORE THE 
S U R F A C E TRANSPORTATION BOARD 

WASHINGTON, D.C. 

ST 3 Fiaance Doc 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., MORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY-CONTROL AND OPfcRATING 
LEASES/AGREEMENTS" CONRAIL 
INC. AND CONSOUDATED RAIL 
CORPORATION 

ARGUMENT OF 
A. T. fy/!ASSEY COAL COMPANY, INC., ET AL. 

IN SUPPCP.T QP REQUEST FOR 
IMPOSITION OF CONDf lONS 

In CSX Corooration and C!̂ 'X Transportation. Inc.. Norfolk Southern Corporation and 
Norfolk Southern Railwav Comoanv-Control an' Ocatina Leases/Agreements- Conrail 
Inc. and Consolidated Rail Corp.. STB Finance Docket No. 33308, approval is sougm for 
dividing the asiets of Conrail, inc., and its subsidiaries, including Consolidated Rail 
Corporation, referred to collectively as "Conrail." The application p'oposes that the Conrail 
assets be divided between Norfolk Southern Corporation and its subsidiaries including 
Norfolk Southern Railway Company, which will be collectively referred to as "NS," and CSX 
Corporation and its subsidiaries including CSX Transportation, Inc., which wil! be 
collectively referred to at "CSX." 

A. T. Massey Cnal Company, Inc. ("Massey"), timely filed its Notice of Intent to 
Participate in this p. oceedi.ng individually as well as on behalf of ce'tain named subsidia. ies. 
The subsidiaries named in the notice of intent were the following: 

Bandytown Coal Company 
Central West Virginia Energy Company 
Eagle Energy, Inc. 
Elk Run Coal c:ompanv, inc. 
Goals Coal Company 
Green Valley Coal Company 
Hillsboro Coal Company 
independence Coa! Company,Inc. 
Knox Crank Coal Corporation 
Long Fork Coal Compeny 
Marfork Coal Company, Inc. 



Martin County Coal Corporation 
A.T. Massey Coal Company, Inc. 
Massey Coa! Sales Company, Inc. 
New Ridge Mining Company 
Omar Mining Company 
Peerle.'̂ s Eagle Coal Co. 
Performance Coal Company 
Rawl Sales & Processing Co. 
Sidney Coal Company, Inc. 
Stirrat Coal Company 
Stone Mining Company 
Tennessee Consolidated Coal Company 
United Coal Company 
Vantage Mining Company 
Vesta Mining Company 
Wellnore Coal Corporaiion 

Power Mountain Coal Company and Spartan Mining Company were recently formed to 
develop propertibs acqi. red by Massey earlier this momh, and also join m the Marsey 
presentation to the Surfact; Transportation Board (STB). In this argument, reference to 
Massey will include all of its subsidianes named previously, unless otherwise specified. 

Massey is c^e of the f i v j largest marketers of coal in the Un'f^d States. Until earlier 
this year Massey was the largest coal shipper on both CSX and NS, and is now the second 
largest such shipper, following a merger involving Massey competitors. The accompanying 
Verified Statement of A. T. Massey Coal Company, inc., ATMC-3, gives specific data to 
support this assertion. 

Masses 'o concern relates to how its own competitive position will be affected by the 
proposals contained in the application in the above-styled proceeding. The application itself 
("Application"! at pages 4 and 5 shews the reason for that concern. 

CSX and NS have agreed that certain areas will be served by both of then-, 
including the three "Shared Assets Areas" of South Jersey.'PhiladjIphia. 
North Jersey and Detroit, as well as thP roai fiplrts served bv the former 
Mnnnnaahela Railroad and the Ashtabula, Ohio dock facility. Numerous 
shippp'S in these areiis will have access to dual rail se.vice for the first time 
since the e l a t i o n of Conrail, CSX and NS will compete aggressively for 
automotive traffic moving from Detroit to Baltm.ore, Philadelphia and New 
York, for coal moving off the former Monongahald Railroad and for coal 
moving to the Ashtabula Dock facility for subseguent lake movement, 
[emphasis added] 

- 2 -
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As stated in the accompanying verified statement of Massey, ATMC 3, Massey has 
m f j o compe j to rs located on tKe former Monongahela Railroad ("MGA") who vill enjoy rail 
rates set by intramodal rail competition following che reallocation of Conrail assets. 
Presently, neither MoSsey nor its MGA com^etitors enjoy intramodal rail competition for 
their traff ic. 

Following consummation of the transaction proposed in the Application, Massey is 
quite concerned that its competitive position may be significantly degraded with respect to 
its MGA competitors, Cor;siderable adverse effect could be experienced by Massey. 
Despite this, Massey is in favor of the proposed transaction, since it will produce more 
single-line service than has ever evisted for the movement of Massey's coal. 

But service is only one factor in the transportation equation, Anothe.', and one which 
frequently is determinative of Massey's ability to sell its coal, is freight cost. It is the per 
ton delivered price of coal which is ultimately the important number. If tne price is too high, 
the coal can't be sold. 

Railroad oricir.g policy generally has been to charge what the r^iarket will bear - and 
that refers rjot to the coal merket, but to the transportalioi-. market. That being the case, 
it IS clear that the coal producers on the MGA will receive better rates than they presently 
get. Indeed, NS and C^^ each state in no uncertain terms that they will compete strongly 
for the MGA coal traffic, with the result being lower freight riites than at present The 
verified statement' of James McClellan, Vice President - Stratigic Planning of NS, Vol, 
I, p. 514, confirms this: 

Shared Assets Areas, In some major areas--Northern New Jei ey, Southern 
New Jersey, most of Philadelphia and the CR lires in Detroit -- sepa'ation of 
trackage belween NS and CSX was not feasible or was not acceptable to NS 
or CSX. Tberrfore, these markets wil! be in Shared Assets Areas, with boch 
CSX and NS having access to all customers within each. The Monongahela 
coal region in southwestern Pennsylvania presents a similar situation. 
Because virtually all Monongahela traffi'C is coal moving in full Tainloads. 
under NS operation with full CSX access via trackage rights, both will serve 
all customers directlv. in a position of equality, [emphasis added) 

CSX also acknowledges competition and hence lower rates for the MGA coal shippers, as 
evidenced bv the verified statement of John Q. Anderson, its Executive Vice President, 
Sales and Marketing, Vo l 2A, p. 275 et seq. 

Citation to a ".'enhed statement submitted with the Application will be to a volume of tbe 
Application and page number therein; e.g.. Vol, I, p. 1, 
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While it is clear that the MGA coal shippers will very much enjoy ti cir new 
intramodal rail competition post consummation, it is not at all clear lhat Massev wi'l be so 
favorably affected. Despite the discussions in various verified statements c< Applicants 
which attem, t to equate the two-carrier competitive structure of eastern railroads to aica-
wide competition, it remains to be seen how this will play out for coal shippers not actually 
served by two railroads. If rail competition is indeed enjoyed by aU coal shippers, then that 
will be well and good. But it is the nagging possibility that this will not happen which has 
caused Massey to bring its concerns to the STB. 

The remedy that Massey suggests is a mild one, tailored as closely as possible to 
cover the situation without unduly imposing on the post-consummation prerogatives of the 
Applicants. Massey assumes that the Application will ultimately be granted, albeit with 
appropriate conciitions. Massey wants the STB to hold oversight proceedings dunng a ten 
yea. period following consummation of the division of Conrail in order to allow problems 
that crop up to be addressed. 

For the first several years, the proceedings should be held annually. For example, 
annual proceedings could be conducted beginning on each anniversary of consummation for 
four years, and then biennially or at such intervals as the STB, in its discretion, may find 
useful. The results in Union Pacific Corp.. Union Pacific Railroad Co.. and Missouri Pacific 
Railroad Co.-Control and Merger-Southern Pacifn Rail Corp., gouthern Pacific 
Transportation Co.. St. Louis Southwestern Railway Co., SPCSL Corp. and The Denver and 

•

RIO Grande Wt stern Railroad Co., Finance Docket No. 32760, indicate that it is wise not 
to take at face value what applicants say n a proceeding that involves unknown and 
unknowable consequences at the time approval is given. In that matter, oversight 
proceedings have been prescribed for a five year period. Based on grave service 
(' ficiencies and other pr jblems that have arisen, oversight is definitely needed. How much 
more oversight will be needed in connection with the Conrail dismemberment awa,.s the 
judgment of t im' j . 

Accordingly, in view of the fr j t s currentiy known to Massey, adoption of conditions 
for approving the application in conformance with the following precepts is requested: 

1. In view of the great uncertair.ty and siijnificant problems that could develop 
following the division of Conrail assets, oversight proceedings should be 
conducted following consummation. 

2. Oversight proceedings should be conducted over a ten year period, no less 
often than annually for the first several years and then at such intervals as 
experience warrants. 

3. Because of the consequences that will flow from consummation, the Board 
should reserve continuing jurisdiction to impose such conditions as future 



facts ond circumstances may warrant, in order to correct problems a^ and if 
they occur. 

4. Shoula It become apparent af^er consummation that Massey's competitive 
position has suffered with rtspect to its competitors who will have 
competitive rail service following consummation, then Massey should be 
granted leave to seek the imposition of competitive ?.ccess or other 
conditions in the oversight proceedings to remedy any substantial harm that 
may he done to Massey's relative competitive position as a rasult of changed 
rail service. 

Imposition of conditions based on the foregoing standards will encourage fair 
t 'eatment of Massey. The mere existence of such conditions will tend to negate the need 
to invoke the help of the STB. But without such conditions and the possible imposition of 
appropriate sanctions, railroad pricing practices may adversely affect Massey's competitive 
position in the post-consur.imation future. 

Respectfully submitted, 

A. T. Massey Coal Cornpany, Inc., 
and Named Subsidiaries 

l i 



CERTIFICATE OF SERVICE 

I, William P. Jackson, Jr., hereby certify that on this 21st day of October. 1997, I 

have served a copy of the foregoing Argument cf A. T Massey, Inc., iv Support of Request 

for Imposition of :onditions upon all parties of record in this proceeding, by first class mail, 

postage prepaid. 

William P^ackson, Jr. ' 
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Appendix A 
Vcnfiod .Sialcnunt of 
A. T. Ma,ssc) Coal Company, lnc 

A.T. MASSEY 
CENTRAL APPALACHIAN 

COAL FACILITIES 
OCTOBER 16, 1997 

Conrail Served 

NS Served 
CSX Served 
Conrail RR 

CSX Railroad 

NS Railroad 

o Prepai'ation Plants 

Railroad Sidings 
Published by Coperton Energy Co. 304-252-5733 
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Appendix A 
Veritled Sialement ot 
A, T, Mas.sey Coal Company. Ine, 
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CENTRAL APPALACHIAN 

COAL FACILITIES 
OCTOBER 16, 1997 

Conrail Served 

CSX Served 
Conrail RR 
CSX Railroad 
NS Railroad 

o Preparation Plants 

a Railroad Sidings 
Published by Coperton Energy Co. 304-252-5733 
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HOGAN ScrL̂ josoN 
LL.P. 

GEORGE W. MAY( 
rAITNlI 

DIUCT DIAL (202) K. 

J 

« mum j 
•5678 

r 
tober 22, 1997 

COLUMBIA SQUARE 

555 'rarRTEENTH ST«ET, NW 

WASHINCTON. DC »XNH-1109 

TEL (IOI) 857-5600 

FAX ( K l ) 657-5910 

BY HA:^ DELIVERY 

The Honorable Vernon A. Williams 
Secretary, Surface Transportation Board 
Case Control Branch 
ATTN: STB Finance Docket No. 333S8 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-000 

Ra: Finance Dockat 
Corporation and 
Norfolk Southem Corporation and Norfolk 
SoutJiem Railway Company — Control and 
Operating Leases/Agreements — Conrail Inc. 
anc' Consolidated Rail Corporation 

Dear Secretary Williams: 

Cn Tuesday, October 21, 1997, the Canadian P a c i f i c 
Railway Company, Drlaware and Hudson Railway Company, Inc. 
('"D&H"), Soo l i n e Railroad Company, and St. ^ awrence & Hudson 
Railway Company Limited ( c o l l e c t i v e l y , the "Canadian Pac i f i c 
Pa.'^cies") concluded a settlement with the Applicants i n t h i s 
proceeding, Norfolk Southern Corpora-ion and horfol;.. Southern 
Raiiway Company ( c o l l e c t i v e l y , "NS"), and CSX Corporation and 
CSX Transportation, Inc. ("CSX"). 

As a consequence of th(. settlement, the Canadian 
P a c i f i c Parties now support F -rd approval ol' the Primary 

\ \ \0C -
•ALTIMOU.MD 

O J ' ^ I J l J . l i 

•n. 'MIU LONDON MOtOOW FABB* nUCtll WAMAW 

H T B B D * . - : L OOLOIAI>Oir«INCI.CO DBrvnuOO MdXkN.TA 



HOGAN&HAKTSON 

The Hon. Vernon A. Williams 
October 21, 1997 
Page 2 

Application, and w i l l not seek protect ve conditions related 
to that Application. 

Triank you for your assi.stance. 

Sincerely, 

Geof^e W. Mayo, Jr. 
Attorney for Canadian 
Pa c i f i c Railway Company, 
Delaware and Hud.'-on 
Railway Company, Inc., Soo 
Line Railroad Company, and 
St. Lawrence & Hudson 
Railway Company Limited 

GWT.: jns 

cc: A l l Parties of Record 

\ \ . ac - i i i i i / : - 0 3 " ' 7 : i j . i i 
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irS«,-. I M i l i) Sl \ | I S Ol \MI RK A ( ^ 6 
l)i l V \ R ! N ' l M Ol 1 R.WSPORI,\1 ION 
Sl RI \( I IR.WSPORI.MION BOARD 

l-inancc Docket No "v'̂ ŜS 

("SX CORPOR.MION AND CSX IRANSPORIAIION, INC. 
NORIOI K SOI n i l RN CORPORAIION ANI) 

NORIOI K SOI n i l RN RAII A\ A\ COMPAN^ 
- ( O N I ROI \ND OPI RAI INC, 1 1 ASi: AC iRI 1 N' lN I S -

CONRAll IN( \NI) CONSOl IDA 1 1 i) RAil (ORPORAIION 

COMMFNTS AM) SI PPOI^TIM; KMDKNC K OF 
THF C \ T \ OF I M ) I W A I ' O I . I S IN OtM'OSITION TO 
THF MTl.K ATION OF ( S \ ( ORPORA HON. ct al.. 

I N!.FSS COMPFTITP. F (ONDITIONS ARF IMPOSFI) 

C S.X C orpor.ition ("CS.XC "). CSX I r.uisportatuin. Inc. ("CSXI") (CSXC .uid CSXI' 

cv^!locti\cl\ 'CS"l. Norfolk Southern Coipor.ition ( 'NSC"). Nortolk Southern R.iilu.i\ 

C iMiip.iin ("NSR ) iNSC and NSR ci^llcctucK "NR"). Conrail. Inc. ("CRR") and 

Consoi'datcd Rail Corpvuition ("( R( ") (CRR and CRC coliccti\cl> "CR"). (CSX. N ' ' and 

CR collectively "Applic.«:its'). pursuant to 4') 1 S C. I L'̂ OI-Z.̂  and 4̂ ^ CI R Part 1 1 80. 

Iia\c requested the Surtace Iransportation Board ("Board") to author./e the .icquisition ot the 

control and operation ol C RR h\ CS.X and NSC ("Propo.scd Tr..ii.sm tion'). lhe .Applicants 

ha\e also requested authori/ation tor certain operating agreements, the constructio-: v;t" new 

connections, the !;ranting ot trackage rights and other related matters in connection with the 

Proposed 1 ransaction It is the .Applicants" position that the Proposed Transaction will "hold 

enormous public benetits. the greatest ot these being increased competition, single-line 



et"t"iciency. and tresh opp<irtunities tor improved transportation r.ptions and resulting 

economic growih." Application Vol. 1. p. 2. Whatever public benefits the Proposed 

Transaction might vield for the rest of the nonheast and the midwest, these benetiti will not 

be realized for thc City of Indianapolis witheut. at a minimum, the adopiir>n of the conditions 

outlined below. Rather uian increased competition for Indianapolis, the Proposed 

Transaction will mean a decrcise iii competition. Rather than smgle-l'iie efficiency for 

Indianapolis, the Proposed Transaction will mean inefficient aru costly trackage and 

switching arrangements. Rather than fresh opportunities for improved trairporiation options 

and resulting economic growth for Indianapolis, the P.\ posed Transaction will nvan lost 

vipportumtics for improved transportation options and resulting economic harm. It is because 

of the public harm noseu to Indianapolis b; the Proposed Transaction that the City is 

submitting to the Hoard these Comments and .Supporting Evidence in oppositum to the 

.Applicauon. The conditions outlined herein are operationally feasibh and will serve to 

lessen the public harm that would oth-̂ 'rwise be caused to the economic future of Fndianajxjii? 

by the Proposed Transaction. 

Summary of Proposod Tmnsactioii As It 
Pertains to Indianapolis 

The .Applicants identify Indianapolis as one of the markets that will go from two rail 

carrier service to single rail carrier service under the Proposed Transaction unless spccitl. 

remedies are provided. See. e.i;.. Application, Vol. pp>. 545-46. In fact, the Applicants 

recogni7e that Indianapolis is "by -.ar the largest "2 to 1' point created by this transaction." 



Application. Vol. 1, p. 546.' The reason Indianapolis is a "2 to 1" point under the Proposed 

Transaction is because Indianapolis is presently served by both CSX and CR but under the 

Proposed Tr3ns;ic;ion CSX will acquire control of all of CR's trackage in th'" Indianapolis 

area, mciuding CR's three yard facilities. .Application. \ 'ol. 3,A, pp, 109-11. 2l()-I l , 

,Accordingiy, without more. Indianapolis would under the Proposed Transaction become a 

"one railroad town" served only by CSX 

The .Applicants seek to "remedy" the public harm caused to Indianaptilis by the 

Proposed Transaction bv .'Ilowing NS to provide indirect rail serMce to "2 to 1" customers in 

Ip.di.mafXilis by way of ceitain overhead trackage rights and s\vitching agreements Th.? 

Master Trackage Rights .Agreement ("TRA") proptised by ihe .Applicants grants to NS 

overhead irackage rights on (.\S.X"s lines to Indianapolis Iro.n iMuncie. LN'. and from 

Latayetic. IN. NS's ability to provide rail ser\ice under the proposed TR.A is severely 

limited, however. Spccitically. the TRA provides that. 

NSR shall not use any part of the subiect trackage for the 
purpose of switching, storage or servicing of cars or equipment, 
or the making or breaking up of trains or service to an 
industry . . . . 

.Application. Vol. 8B. p. 22,V" 

'For a description of the size and imp '̂.rtance of Indianapolij as a major manufacturi. c 
and distnbution center, see CI 2. V.S. of .Mayor Goldsmith, pp. 2-3. 

T-orm A of the Trackage Rights .Addendum sets fonh even m{>re restrictive language: 
" The Tnickage Rights herein granted are granted tor the sole purpose of NSR using the same 
for bndge (rattle oniy betvveen the endpoints of Subject Trackage and iNSR shal! not perform 
anv lival freight service whatsoever at any point located on Subject Trackage." .Application. 
\ o l . 8B. p. 3̂ 14. 
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Under the TR.A. then, i " " will not be allowed to provide direct rail service to "2 to 

!" customers m Indianapolis. Instead, it will be required to transpon its cars directly into 

Hawthorne Yard at Indianapolis, which will be operated solely by CS.X under the Proposed 

Transaction, .Application. Vol. 3A. pp. 210-11. .At Hawthorne Yard. NS will not haveany 

contractual nghts regarding access to specit"ic trackage. Rather, the Operating Plan only 

provides that NS will have "sufficient tracks for the arrival, depanure and make up of trains, 

and Vill have reasonable access to and from the designated tracks." ,Application. Vol, 3A. 

p. 211, Moreover, CSX will have exclusive control of the manageinent. operation and 

mainten.uice of the trackage trom Muncie uid I.<ilavette, as well as the trackage at 

Hawthorne "i'ard. In this regard, the TR,A: (1) Dtx.̂ s not require CSX to dispatch NS" trains 

equally and without prejudice 'jnder all circumstances (.Application. Vol. 8B. pp. 232-33); (2) 

does not require CSX to maintam the subject trackage at its current 'Track Class and Speed 

(Application. Vol. 8B, p. 226); (3. makes upgrading of the trackage .'"bject to CS.X's 

operationa! needs (Application. Vol. 8B. p. 227): (4) allows CSX to retire the subject 

trackage for economic reasons (Application. Voi. 8ti. p. 229); (5) explicitly denies NS any 

claim against CSX for damages brought about by delay or interruption from any cause, 

including damages for CS.X's failure to maintain or renew the subject trackage (Application. 

Vol. 8B. pp. 223-26); ind (6) dws not provide for expedited dispute arbitration or the award 

of monetary damages by the arbitrator (Application, Vol. 8B. pp, 246-47). 

Once NS has transponed its cars to Hawthorne 'I'ard. CSX w'..i provide switching 

services to NS' customers under a separate switching agreement. Application. Vol, 8C. pp, 

501-25, The specitlc charges to NS for CSX's handling of cars under the switching 

-4-



agreement have nol yet been determined by the , pprcanf^. Instead, the switching agreement 

provides ihat NS shail pay CSX a "mufaaiiy agreed apoi' rate" for each car switched by CSX 

for NS dunng the first six months of the Agreement. Applicat'on. Vol. 8C. pp. 505-06. 

After this iniual six month penod. CS.X and NS will conduct a joint study to I'.etermine 

CSX's "actual costs" for switching cars in the account of NS and to determine the 

maintenance costs for NS" use of tracks at Hawthorne Yard. The charges 'o NS for CSX's 

switching services will thereafter be based upon the results of this joint study. Applicants do 

liot identify conclusively what l.-ictors will be relevant to determining mese "actual cosis." 

The number and scope of Indianapcvis customers that NS will actually be allowed to 

serve via trackage nghts and switching bv CSX is very circumscnbed. ,As indicated above. 

NS will be allowed indirect access only to those customers who qualify as "2 to I , " The 

detinition of "2 to 1" custon.ers lor purposes of the Proposed Transaction are those presently 

existing custome'': who have the option ot rail se- îce trom CS.X and CR, Application. Vol. 

2,A. pp. 146-47. It does not include any other customers, including future customers that 

come into existence after the proposed transacuon is consummated. The number and identity 

of .ne cuslomers that qualify as "2 to 1" under this restnclive definition is not clear from the 

Applicai'on. In his Venhed Statement William Han states that, "There are 66 shippers 

located on Conrail lines lhat have traditionally had a second service option available to them 

Ihrough reciprocal switching service." .Application. Vol. 2.A. p. U " . Mr. Han does not 

identify these 66 shippers. In contradiction to the foregoing Ventled Statement of William 

Han. Exhibit " I " to the proposed switching agreement identifies only 30 customers who 

would be served indirectlv bv NS. 
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Unde: the Proposed Transacno i . then. C?SX v/ill l.avc a 

monopolv for rail service lo a significant number ot customers, including those '"uture 

customers that come into existence after the transaction is consummated. 

L^gal Standard for the Imposition of Conditions 

Tfie Board should not approve the proposed transaction unless it tirst "nnds the 

transaction is consistent with the public inte'est." 49 U.S.C. § 11324(c) (1997). To 

determine whether the proposed transaclion is consistent with the public interest, the Board 

must pertbrm a balancing test, weighing the potential benet'its to 'he Applicants and the 

public against the potential harms to the public: 

In determining whether a transaction is in the public 
interesi. the Board performs a balancing test. It weighs the 
potential benefits to the .Applicant and the pubTc against the 
potential harm to the public. Tne Board will conside whether 
the benetits claimed by Applicants could be realized by means 
other than the proposed consolidation that would result m less 
potential hari'ii. 

49 CFR 1180.1(c). 

There are a aumber of cntena relevan* to the determination of whether a proposed 

transaction is in the public good. .Among these cntena is whether the proposed iransaction 

will have an adverse effecl on competition among rail camers in a panicular market. 49 



U.S C. § 11324 (1997): See also 49 CFR § 1180 10(2). ' If the Board tlnds an adverse 

impact on competition, it has broad authority under the Interstate '."ommerce Ac to impose 

conditions on the transaction lhat will redress the harm caused by these anticompetitive 

effecis. 49 U.S.C. § 11324(c). Union Pc.citlc-Control-.Missoun Pav illc; Western Pacific. 366 

I.C.C. 462. 562 65 (1982). A number of factors are relevant to deternming what conduions 

are appropnale. The Board has summanzed 'hese factors in its Decision No, 40: 

The cntenu for imposing conditions to remedy anticompetitive effects 
were set out in Union Pacific-Control-Missoun Pacific; Western Pacific. 366 
TCC, 462. 562-65 (1982), There, the Interstate Commerce Commission 
UCC) stated that it would 'lot impose conditions on a railroad con',olidation 
unless It found that the consolidation may produce effects harmful to the public 
mteres; (such as a sigmficant reduction of competition in an affected market), 
that the conditions to oe imposed will amelii rate or eliminate the harmfiil 
effecls. that the conditions will be operationally feasible, and that the 
conditions will prtxluce publu: benefits (the reduction or elimination of possible 
harm) outweighing any reduction to the public benefit pnxluced by the merger. 

Even if the ,Applicaiits have proptised certain conditions in order lO ameliorate the 

anticompetitive e'fects of he Proptised Transaction, the Board still has the obligation to 

mttdifv or add to these conditions if it believes that the conditions proposed by the Applicants 

fail to fully redress these anticompetitive effects, l^moille Valley R,R, Co. v, ICC. 711 

F.2d 295. 322 (D.C, Cir. 1983). 

'The reason this cntenon is imponant is because consolidations that substantially 
reduce rail transportation alternatives to shippers are not favored under the law. 49 CFR § 
1180.1(a). 



The l*roposed Transaction has AntiCompetilive Effects for Indianapolis that 
Require the Imposition of ("onditions 

It has already been noted that the .Applicants agree the Propt)sed Transaction would 

have an anticompetitve effecl on Indianapolis if certain remedies are nol adopted. The 

remedies the Applicaits suggest are to grant to NS the trackage nghts and sw tching 

arrangemenls outlined above. These remedies will nol. however, ameliorate the 

anticompetitive effecls of the Proposed Transaction for Indianapolis. In •reneral this is 

because the proposed remedies do ri.it give NS sufficient incentive to compete wiih CSX in 

Indianapolis, and they allows CSX to have ttnal control over the quality of services that NS 

can offer to customers. CT Ex. 1, V.S. of Hall. p. 5. .More specifically, the remedies are 

inadequate because: ( i ) NS's overhead trackage rights under the Proposed Transaction do 

not address issues lhat can work to impede or lessen the quality of NS's service to 

Indianafwlis cusion'crs; (2) .NS will have an inadequate customer and interchange base in 

Indianapolis because of t^- narrow definition of "2 to 1" customers and its lack of access to 

shonline railroads; (3) the switching agreement is too vague on several key items, including 

thc charges to be assessed NS for switching services and the time requirements for the 

pickup and delivery of NS' cars; (4) NS will be unable to build customer volume given that 

present customers of CR will not be allowed to rebid traffic to NS after the iransaction is 

consummated; and (5) NS has no competitive way to deliver cars from Indianapolis to 

Chicago. Because CSX will have the highest traffic density, the shortest route structure to 

.najor markets from Indianapolis and an overwhelming physical and management presence in 

Indianapolis, the foregoing deficiencies w ill mean that NS w ill not be a competitor of CSX in 

the Indianapolis market under the Proposed Transaction. Cl Ex, 1, V.S, of Hall, p. 5. 
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Accordingly, the Board shouid at minimum impose the following conditions in order to 

correct these detlciencies. 

1. Conditions Relative to Trackage Rights 

The TRA under which NS will be allowed indirect access to "2 to I " customers in 

Indianapolis gives CSX excessive control of the management, operation and maintenance of 

the subiect trackage, mcluding ihe trackage at Hawthorne Yard. The TRA does not require 

CS.X to dispatch iNS" trains equally and without prejudice m all Circumstances. It does not 

require CS.X :o maintain the subject trackage at its current Tr.ick Class and Speed. It makes 

upgrading of the irackage subject to CS.X's of^raiional needs. It allows CSX to retire the 

subject trackage for economic reasons, Il specifically denies NS any claim against CSX for 

failure to mainiain the subjeci irackage, ! l does nol give NS any specific tr.-ickage al 

Hawthorne Yard, It neither provides tor expedited dispute arbitration in connection with 

NS's use of the subjeci irackage, nor gives auihonty to the arbitrator to award monetary 

damages to an aggneved party. These defects m the TR,A will mean that NS's ability to 

compete with CSX for business can be severely impeded by CSX, resulting in a significant 

redaction of competition for rail service in Indianapolis. 

In order to ameliorate the anticompetitive effect to Indianapolis caused by these 

deficits, the additions and changes set fonh in Mr. Hall's Verified Slatement should be 

incorpt-irated mto the TR.A. These additions and changes are as follows: ' 1) The TRA 

should require that CSX mainiain the subject trackage at ils currenl Track Class and Speed; 

(2) the TRA should require CS.X to dispatch NS' trains equally and without prejudice under 



all circumstances, regardless of whether this will v-suit in the most economical movement of 

all iraffic on the lines from Muncie and Lafayette; (3) the TRA should provitle for e.xpedited 

arbitration of disputes between NS and (\S,X and shouid allow the arbitrator lo assess 

monetary damages for violations of the TKA;' and (4) the TRA should provide that NS has 

the nght to lease, buy or build trackaee at Hawthorne Yard for NS' exclusive use. 

.As Mr. Hall notes in his Venfied Statement, the toregomg additions and 

iiutdifications to the TRA would lessen the anticompetitive effecls of the Proposed 

Transaction. In particular, they would address issues that otherwise would allow CSX to 

senously impede and lessen the quality of NS' service to Indianapolis customers. Ntit onlv 

ttie proposed condilitms tiperationally feasible, they will not result in a reduction of 

t>cnefits to the public prtxluced by the Proposed Transaction. .See Cl Ex. No. 1. Venfied 

Statement of Hall, pp. 8-9. 

2. Conditions Relative to 'Inition of "2 to 1" Custoniers. 

The numbtr of cuslomers ;n Indian polis that NS w ill be allowed lo serve under the 

Proposed Transacfion is severely limited. NS will be allowed indirect access only to those 

cuslomers who qualify as "2 lo 1"; i ^ . . those presently exisling cuslomers who have the 

option of rail service from both ("R and CS.X.' NS will not be allowed to compete with CSX 

for the business of either presently exisling cuslomers who do not fall within this defininon 

'The arbitration provision should require that the parties choose an arbitrator within 
30 days of notice; that the arbitrator hear the case within 60 days of notice; and that the 
arbitrator make a decision withm 90 days of noi.ce. 

\As indicaied above, it is unclear whether these cuslomers are 30 or 66 in number. 
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or cuslomers that come into existence after the proposed transaction is consummated. 

ability to develop a volume of ii-affic thai will consistentiv fib e train service it piovides to 

Indianapolis from Lafavette and Muncie will be severely hampered by this limitation because 

CSX will have a monopt)ly for the business of these customers. 

In order to ameliora.e the anticompetitive effects of this narrow definition of "2 to 1" 

customers, the Board shoald adopt as a condition ot approval that "2 to 1" cuslomers be 

defined to include all Indianapolis customers that CS.X will be able to serve under the 

Proposed Transaction alter it is consumated. CI E.\, No, i . V.S, ol Hall, p, 6, Moreover, 

all shortline railroads that can connect or inlerchange with CSX after the transaclion is 

consumated should be allowed lo connect or interchange with NS. The imposition of these 

conditions would lessen the anticompetitive effects of the transaction 

. Moreover, they would be 

opxTationally feasible and would not harm the pubhc benefits to be realized by the Proposed 

Transaction. CI Ex. No. 1. V.S. of Hall. p. 8. 

3. Conditions Relative to Switching .Agreement 

CSX will provide switching services to NS' customers under a separate switching 

agreement. The specific charges to NS for CSX's handling of cars have not yet been 

determined by the Applicants. Instead, the swiiching agreement provides thai NS shall pay 
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csx a "mutually agreed upon rate" for each car switched by CSX for NS during the first six 

months of the Proposed Transaclion. .After the initial six-month pentxi. CSX and NS will 

conduct a joini sludy 'o determine CSX's "actual cost' for switching cars m the account of 

NS and determine the mamlenance cost of NS" use ot tracks at Hawthorne Yard, The 

charges lo NS for CSX's switching serves will thereafier be based on the results of this joint 

sludv. which will not be open to public, shipper or shonline audit. The switching agreement 

dc>es not set forth any time requirement for CSX's pickup and delivery of NS" cars lo and 

trom customer sidings. Tinallv. like the TRA, there is no provision for expedited arbitralion 

and the award of moneiarv damages by the art̂  trator. The vagueness of the proposed 

switching agreement on these pomts is lethal to NS" ability to compete with CS.X in the 

Indianapolis markei. 

The anticompetitve effecis lhat will result from the vagueness of the switching 

agreement can be overcome if the Board imposes a tew additions to the switching agreemenl. 

First, the Board should require CSX and NS agree to a S130 per car switching charge, 

adjusted on a yearly basis for mtlauon/defiatitm. Cl Ex. No. 1. V.S, of Hall. p. 7, The 

Board has found this switching charge adequate to cover cost for switching in previous 

mergers. Second, the Board should require that CSX and NS agree lhal al any lime dunng 

the first ten vears of the Proposed Transaction NS has a one time right to elect either to 

provide own direct service to Indianapolis customers or to contncl with a third party of 

Its own chtxising to provide switching services to its Indianapolis cuslomers. If al the end of 

this ten-year penod .NS fails to exercise its nght of election. CSX would again be required lo 

perform switching services for NS at Indianapolis on a cost-based charge that will be 
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determined in the manner set torth in the Pioposed I ransactuin Third, the switching 

.Igreement shouid contain arrntration prov isions identical to those requested tt)r the 1 R.A. 

Tinally. the switching agreement should set lorth a >peci!lc time requirement tor CS.X's 

pickup and deliverv ot NS" car.; to and trnni cu.>tomer sidings. . \ l a mimmum. this lime 

lequiremert should be th.it NS" tniftlc will be given the same treatment as CSX's. 

l he foregomg additions and modifications lo the switching agreement would help 

anK'liorate the anticompetili\e effects ofthe Proposed Transaction. In particular, th "y would 

.iddie.̂ s issues that im iiM allovv CS.X to impede or lessen the nualitv oi NS" service to 

Indianapolis custoiners. Moreiuer. the proposed conditions would be operationalh feasible. 

1 inallv. the conditions vvould not cau.sc a reducuon itt'benellls to the public produced b> the 

Proposed Transaction. 

4. Condilions Relative to Traffic V'oiume 

In the usual situation, the pnvate contracts between the custom.-r and the rail canier 

cover specific commodities moving over specific routes in specific volumes al specific rates. 

1 he term ot these contracts is often tor a number ot years. Becau.sc under the Proposed 

Transaction, it appears that CSX will be assuming the contracts that currentlv exist belween 

( R and the Indianapolis cuslomers. NS will be unable to compete t"or those customers. Thus. 

NS" ability to develop a volume oftraffic sufficient tt) maintain adequate rail .service will be 

severeiv impaired. Also, under the i'roposed Iran;.iciion. NS has no competitive way lo 

deliver cars trtMii Indianapolis \o the Chicago markei (unlike CS.X who will have a direct 



route to C hicago through I at'ayette). Bt>th i>t'these tactors vvill have a significant impact on 

NS" ability to build the tr.'tllc volumes nece.s.sarv to compete with C S.X al Indianapolis. 

In order to ameliorate this impairment of N'S" ability to compete with CSX at 

Indianapolis under the Proposed Transaction. (.'S.X should be required to relea.se all ot its 

Indianapolis customers trom those prov isions of their contracls that vvould preclude or 

penali/e these customer from rebidding traftic to NS .ifter the propo.sed transaction is 

consiimmated. CI Tx. No 1. \'.S. of Hall, p 6. Moreover. CSX should provide haulage tbr 

NS to the Chicag'> market. I inallv. tlie Board should maintain oversight ofthe transaclion 

for a period often ( I vears with a right to impose add'tional conditions i f a competitive 

situation betvveen C SX .md NS does i.ot develop in the Indianapolis markei. These required 

conditions would be operationallv teasible and vvould have no adverse imp;ict as the benetits 

to be realized by the Proposed Transaction. 

.Summary of Retjucstcd Condititms 

Ihe Citv of Indianapolis is opposed to the Pioposed Transaction unless the following 

condilitms are imposed bv the Hoard: 

(1) The TR.A requires that C S.X maintain the subject irackage at its currenl Track 

Classes and Sneed; 

(2) The TR.A requires CS.X to dispatch trains equally and without prejudice under 

'ill circumstiinces; 
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(3) The TRA provides for expedited arbitration oi disputes between .NS and CSX. 

as well as allowing the arbitrator to assess monetary damages for violation of 

the TRA; 

(4) The TRA provides that NS has the nght to lease, buy or build trackage at 

Hawthorne Yard for NS" exclusive use; 

(5) '2 to 1" casiomers are defined in such a way that after the iransaction is 

consumated NS is able to provide raii service to ail Indianapwlis customers to 

which CSX is able to provide rail service; 

(6) ,A11 presently existing and future shonline railroads that can connect or 

interchange with CSX afier the Proposed Transaction is ciinsumated can also 

connect or interch.mge with NS and each other; 

(7) The switching agreemenl provides that the switching charge for CSX's 

vitching of NS" cars is sel at S130 per car. adjusted each year according to a 

mutually agreed siandard for infiation defiation; 

(8) The switching agreement allows NS a tine-time nght lo elect dunng the first 

10 vears of the Prop<"»'-';d iransaction to provide its own direct service lo 

Indianapolis cuslomers and shortlines or to coniract with a third party of its 

own chtK>sing to provide these switching services; 

(9) The switching agreemenl coniains arbitration provisions similar lo those 

requesled for the TRA; 
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i I')) The switching agreement sets torth a specific time requirement tor CSX's 

pickup .ind delivery ot NS" cars ti) wUid from cusiomer sidings in Indianapolis 

(.11 minimum that NS" tratfic will be i:iven the same treatment as C SX'si; 

(11) CS.X is n quired to release all of its Indianapolis customers from those 

prov isions ()f their contr.icts that vvould preclude (>r penalize them from 

rebidding traffic to NS atter the Proptised Transaclion is ctmsummaled; 

1 12* CSX IS required lo provide haulage f'or NS to Chicago: and 

(13) The Board maintains oversight of the tr;insaclion tor a pernKi of ten (10) vears 

with the .lulhoritv to inipi>se turther conditions it conipelitio'i betv.t-en CS.X and 

NS does not develop in the Indianapolis m.irket. 

Respectfullv submitted. 

McHAl.T. COOK W Tl.CH. p.c. 
1100 Chamber of Commerce Building 
320 N. M<>ridian Sireet 
Indianapolis. IN 46204 
(317) 634-758S 
(317) 634-759X - I acsiii, le 

/ 

Randolph 1 . Seger. T'sq. ^ 
Roben B. Sci.ijXl:sq 

Mi^^uel P N!..vwell. Jr.. Esq. 

.Altornev s tor Ciiv of Indianapolis 
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UNITED STATES OF AMERICA 
DEPART.MENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Dockel No. 33388 

CSX CORPORATICON AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASE/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SFRVICE 

I herebv certif\ that I have served thi;^- day of October. 1997. a copy of the 

foregoing Redacted Version of (\imments and Supptirtmg Evidence of thc City of 

Indianapolis in Opptisition to the Application of C2,.i Corporation, et al.. Unless Compeutive 

Conditions are Imposed to Applicants" attorneys and on all other persons of record in this 

prticeeding. 

Mu had P. Maxwell. Jr. 

3517 MPM J:VD0CSVMPHVPUBLVlT¥1 1 85i65 
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CI Exhibit No. 1 

BEFORE THE 

S L R F A C L TRANSPORTATION BOARD 

HNANCE DOCKET NO. 33388 

CSX CORPORATION. ET AL. 

NORFOLK SOLTHERN CORPORATION, ET AL. 

CONRAIL INC.. ET AL. 

VERIFIED STATEMENT 

OF 

JOHN HALL 



Mv name is John Hall. I rtim 1961 to 1968. I was employed by the Stx) Line 

Railroad Company. From 1968 to 1994, 1 was employed by the Burhngton Nonhem 

Railroad Company and its predecessor. CJreat Northern Railway, in a succession of posifions 

ot increasing resp>onsibility. 1 served as Vice President of Business Development from. 1986 

to 1̂ '̂ 4. Turing mv career at Burlington Northem. I planned, negotiated, implemented and 

managed a number of line saies. line acquisitions, irackage nghts/haulage agreemenis and 

terminal switching operatioi.s. I have served as .̂ n expen in previous acquisitions, mcluding 

the UP X SP merger. 1 am qifite familiar with tlie technical issues and analysis relevant 'o 

this prtxeeding fro.n the perspective ot both the landlord and ;he tenant, 

CS.X. .Norfolk Southern ("NS") and Conrail ("CR") have submitted their Railroad 

Control .Application to the Surface Transponation Btiard. Finance Dockel .No. 33388. 

requesting ihal CS.X and NS be given control and the management of all of the assets of CR. 

I have been asked by the City of Indianapolis to prepare and submit these comments on 

vanous issues involved in the .Application. There are several aspects of the proposed 

transaction that are of particular relevance to the City of Indiana'xilis: 

I . CSX has used the CR switch.ng tanff to define "2 to 1" customers in 

Indianapolis. The number of these '2 to U'customers vanes belween 30 (See Exhibit " I " to 

the Switching .Agreement, .Application, Vol. 8B. p. 525) and 66 (see Mr, Hart's Venfied 

'vale.. .,11, ,Applicat on, \ 'ol. 2,A, p. 147). The proposed transaction allows NS only to serve 
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rhese '2 to 1" firms, while CSX wt;'iid have exclusive access to all other firms, mcluding all 

new induslnes in indianapoiis. 

2. Today, there are a number of shortline railroads ihal connect at Indianapolis. 

The proposed transaction will apparently allow only one of these shortlines. the Indiana 

Railroad (which is conlrolled by CSX), to connect with NS at Indianapolis. 

3. Under the proposed transaction CSX will assume all of CR's existing 

transponation contracts. 

4. NS will be granted overhead fackage rights from Lafayette. 85 miles lo the 

nonhwest of Indianapolis, .uid from Mtncie 54 miles to 'he northeast. !n addition to using 

these routes lo reach Indianapolis. NS will be able to servf "2 to 1" cuslomers at 

Crawfordsville 'in the line to T.afayeiie. These irackage rights are described as "standard, 

existing trackage nghts fees in etfect belween NS and CSX lor over the road movements." 

At Indianapolis. .NS trains will onginate/terminate at Hawthorne Yard. CSX will provide 

switching service between the '2 to 1" customer and NS for a cost-based fee. 

5. NS dties nol have under the proposed transaclion a rouie between Indianajxilis 

and Chicago lhat is competitive with CSX's. 
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6. The Trackage Righis Agreement does not specify that the subjeci trackage 

shall oe maintained at cunent leveis. ,As a tenant. .NS gets to pay .29C a car-mile and has no 

say in how the subject trackage is maintained. 

7. In the Trackage Rights Agreement. CS.X pledges to operate t.'ie track "without 

prejudice or partiality to either pany and m such a manner as will afford the most 

economical and efticient movemeni tif all traffic." (Empnasis added). Because CSX will 

have a much larger voiume of rraffic than NS on these routes, (\SX will always have the 

aDiiity to favor its own tralfic. 

8. The Trackage Righis Agreemenl prov.des thai disputes are to be resolved by 

Arbitration. The arbitrator has the ability to decide issues, but ntit damages. While the 

arbitrator's decision is binding on the panics, enforcemeni lies in judicial action. The 

piocess is slow, expensive and time ctmsuming. and it dties not work to resolve compeutive/ 

com:iiercial problems between tenant and landlord and cleariy favors the landlord. 

9. Hawthorne "̂  ard in Indianapolis is designated as the place where NS trains will 

originate and terminate. The yard will be owned and controlled by CS.X. NS has no nght to 

lease, buy or build track at Hawthorne "̂ 'ard for NS' exclusive use. 

10. CSX will provide switching services belween Hawthorne and "2 to 1" 

customers. The Switching .Agreement does not obligate CS.X to any standards of 
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[K'rformance or equality. CSX is apparentiy free to perform the service as it sees fit. NS 

pays the car hire and CSX receives any demunage. 

11. The charge for switching services will be "cost based" and be determined at a 

tuiure date. .Any dispute regarding the switching charge will be resolved by binding 

arbitration. The arbitralion provisions arc s.milar to those as the Trackage Rights 

.Agreement. There are no oeadlines or penalties. 

Ciiven lhe above, the '2 to 1" solution prtiposed for the City of Indianaptilis will not 

provide the "balanced competition" envisioned by Mr. Hart in his Ventled Statement, NS 

cannot develop a competitive presence in Indianapolis when CS.X aiways slands between NS 

.ind lis cusiomer and to a very large measure contiols the qualily of transjiortation service NS 

can offer. This is made all the more difficult when: 

1. NS' "2 to 1" customer base is so limited; 

2. It cannot interchange traffic •.•.;th connecting shortline railroads; 

3. CSX will control "contracted" rail tonnage: 

4. NS has vague contracls governing how its traffic will be handled; 

5. Dispute resolution is slow and without consequence; and 

6. A significant portion of NS' costs are unknown (switching fees). 



In view of the foregoing lisled points, as well as the fact that CSX will be able for the 

most part to control the quality of NS' sevice to Indianapolis customers, the proposed 

transaction will have to be modified in the foiiowing ways if .NS is to have a meaningful 

opptirtunity to develop a competitive presence al Indianapolis: 

1. "2 to 1" cusiomer should be freed from any contractual prohibition which 

restricts their ability to rebid traftic belween CS.X and NS after the transaction is 

consumated: 

2. "2 to 1" customers are defined to include all Indianapolis cuslomers that CSX 

will be able to serve under ihe proposed iransaclion after it is consumated. New customers 

w ill be open to NS if NS pays 1/2 the cosl of establishing rail service, 

3. NS has the right to establish connections and interchange traffic with any 

shortline lhal CSX will have conneclions and inlerchange with after the transaction is 

approved, 

4. For traffic moving in connection wuh "2 to 1" customers or 

originating;terminating on sho 'mes connecting with NS al Indianapolis. CSX will provide 

haulage to Chicago, 
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5. The Trackage Rights Agreement be modified to define the current Track Class 

and Speed as the Maintenance Siandard. 

6. The Trackage Righis Agreement be mtxlified to state that CS.X and NS tnuns 

will be dispatched and operated equally and without preiudice under all circumstances. 

7. NS should have the option to lease, acquire and/or build irackage at 

Hawthorne "I'ard. 

8. The Switching Agreement should be modified to stale that CSX and NS traffic 

will be handled equally and without prejudice, 

9. NS should receive demurrage. 

10. The arbitration provisions oi the Trackage Rights .Agreement and the 

Switching Agreemenl should be ctmsistent and mtidified to have: 

a. The arbitrator picked within 30 days of notice. 

b. Heanng bv arbitrator within 60 days of notice. 

c. Decision of arbitrator within 90 davs of notice. 



d. The arbitrator aware damages when either party use the Trackage 

Rights Agreemenl or the Switching Agreemenl to gain a compeuuve 

advantage of the other parly. 

11. There should be an explicit switch charge of S130 per car for all "2 to 1" 

iraffic. That switch charge was found adequate by the Board to cover sysiem average 

switching costs in the (T and SP merger. No vanation due to commodity, car type. etc. 

Likewise, there should be an e?Cplicit switch charge if and when CSX performs intermediate 

switching between a shonline .md NS. Such charges vtould be adiusted periodicallv for 

mfiation/defiation. 

12. Dunng the first ten years of the transaclion. NS would have the one lime right 

to elect to provide us own exclusive service to "2 to 1 ' customers and shortline connecuons 

with their trains or ihrough those ofa designaled third party. 

13. In a transaction of this scope, it is difficult to anticipate potenlial problem 

areas and solutions. I believe that STB should retain oversight for 10 years. 

The foregoing conditions would all be operationally feasible and would not lessen the 

public benefit of the proposed transaction. Instead, if imposed by the Board, these conditions 

would ameliorate the aniicompetitive effects of the proposed transaction as it stands and 
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increase the chances that NS wiil be an effective competitor of CSX's in the Indianapolis 

markei. 

[Tlie rest of this page left intentionally blank.] 



\'erification 

1. John Hail, .''tlrm under penalties i>f penury that the statements herein contained are 
true to the best of mv knowledge, information and belief. 

J. tt /V 
.Iohn Hall 

STA TI OF MINNESOTA 
) SS: 

C Ol N lA" OI .1 <sL ) 

Before me the undersigned, a Notary Public in and for said County and Stale, 
personallv appeared John Hall, who acknowledged the execution of the foregoing, and who. 
hav ing been dulv sworn, stated that the representations th 'rein contained are true. 

\v TTNTSS \ n - HAND and Notarial Seal this ' ^ ' ^Uav of C'- . 19'^"^ 

\lv Commission 1 xpires. 

,My (.'ounty cH Residence: 
Notarv Public - Written 
I : ' ,1 

Notarv ublic - Printed 
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SLRFACE TRANSPORTATION BOARD 

HNANCE DOCKET NO. 33388 

CSX CORPORATION. ET AL. 

NORFOLK SOLTHERN CORIMJRATION. ET AL. 

CONRAIL INC.. ET AL. 

VERIFIED STATE.MENT 

OF 

STEPHEN GOLDS.MITH 

MAYOR OF INDIANAPOLIS 



• 

1 am Siephen C5oldsmith. Mayor of Indianapolis. .After graduating from the 

L'niversiiy of Michigan Law School. 1 practiced law tor " years before serving m the public 

sector as the Manon Couniy Prosecuting Attorney from 1979-^0. In 1992. I was elected 

.Mayor and cunenlly am in my second term. 

Under my Administration, the City of Indianapolis is focused on stream-lining 

government, reducmg regulations and reinvesting in our communilies. Our cily jovemment 

has become more efficient largely ihrough introducing competition to many municipal 

services. .A smaller, more efficient government has saved taxpayer dollars and reduced the 

burden of govemment on business while simultaneously increasing service and reducing cost. 

Introduction to Indianapolis 

According to 1995 estimates of the U.S. Census Bureau. Indianapolis is the ivreifth 

(12th) largest city in the United States wuh a ptipulalion of 817.624 and a Metropolitan area 

of 1.4 Million. Of the cities served by CSX and NS east of the Mississippi Indianapolis is 

the finh (5th) largest. 

Indianapolis has a diversified economy with continued strength in manufacluring and 

distnbution while becoming a favonte site for headquaners and techr.ical r 'ited businesses. 

The Services industry employs 26^^ our workforce, followed by Retail Trade at 20% and 

Manutaciunng at 16^ .̂ Some ofour manufactunng industnes include pharniaceuncals, 

automotive components and products, agricultural products, consumer products and chemicals. 
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Due to our industry make-up and geographic location. Indianapolis has become a 

major dismbuuon center. Federal Express and U.S. Posu'l Service have both eslablished 

distnbution hubs in Indianapolis which emphasizes our importance and continued 

developmeni as a disinbution cenier. In addition, over "5 trucking firms have terminals in 

the Indianapolis area providing extensive truck transportation and creanng a large potential 

intermodal markei. 

Overview 

,As Mavor. I am .idmittedly not a rail expen. Therefore. 1 will reserve the technical 

discussion for the appropnate panies. However, I do recogmze that as a major 

manufactunng and distribution hub Indianapolis must be a marketplace lhal allows 

compeuuve access to transptirtalion and distnbution services. Therefore, the railroads 

servicing our cuy are very importanl lo the local, stale and nauonal economy. 

The City of Indianapolis is largely concerned regarding the CSX and NS acqui.sition 

of Conrail. and will only intervene, to the extent that the public inlerest is al slake. This is 

the case regarding the Conrail acquisition. From an economic developmeni perspective, 

communities will be placed at a severe competitive and comparative disadvantage if held 

captive to a single railroad. I believe the acquisition of Conrail by CSX and NS, as 

cunentiy structured, dties not create a competitive rail environment in Indian?polis. 

Indianapolis will become captive to a single railroad in whicii competitive markei torces will 

be '.llminated. 
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.At a minimum, the competitive preseixe of two Class-one railroads in Indianapolis 

must be maintained. It seems very uniikely NS will be in a position to establish any degree 

of presence, let alone compeie, through the abi'ily to onlv serve one industry directlv and 

without owning any assets. 

Situational Overview 

Cunenlly. two class one railroads. CSX and C\inrail. own and operate track in our 

city. Three shortline railroads Offer service directly to Indianapolis: The Indiana Railroad 

Coinpany, Indiana Southerr Railroad, The Louisvlle X Indiana Railrtiad. .At a minimum, 66 

individual industnes are open to both CS,X and Conraii. These businesses employ 

approximately 40,23S vvorkers. ship over 4 Million tons of malenals which is over 65,(XX) 

car Itiads. and generate well over S64 Million in revenue for the railroads. These figures do 

not account for trattic aiready captive to a smgle camer. the markei value of these goods, or 

the volume oftraffic with moves ihrtiugh Indianapolis. 

Under the proposed C\SX NS acquisition of Conrail. CSX will get all Conrail assets in 

Indianapolis, leaving it the exclusive provider of Class 1 rail service. To remedy this 

problem. ĈSX proposes to let NS serve existing customers in Indianapolis that are served by 

CSX anij Conrail (2 to 1 cujtomers). NS will enter Indianapolis on trackage owned and 

controlled by CSX via irackage nghts. .NS will be assigned interchange tracks at Hawthorne 

Yard, also owned and conlrolled by CSX. CS.X will provide switching service.; at 2 to 1 

firms for a "to be determined" cost-based charge. 



C\t\'s .Actions 

Due to the imporunce of r.iilroad transportation to o'lr city's economy and the large 

presence of Conrail. the City of Indianapolis began monitonng the acquisition in January 

1997. t3nce it became apparent CSX and NS wtiuld jointly rile with the STB lo acquire 

Conrail. the city conducted a forum on May 15 to allow C""SX and NS the opportunity lo 

preseni their preliminary plan and hear comments of local businesses. Through a number of 

subsequent formal meelings, telephone calls and wntten commenis. the consensus emerged 

thai the currenl competitive situation wuhin Indianapolis is in jeopardy. In addition. 

Indianapolis could further become a marketplacj captive to one railroad. 

In >rder to most accurately assess the acquisitions effects, we requested information 

trom both NS and CSX. These requests were never responded to in a satisfactory manner 

with pertinent information, .As a result, the city filed discovery and participated in the 

deposition proceedings established by the Surface Transportation Board. 

Indy-ACTS (Associanon for Compelilive Transportalion Services) was formed to 

more efficiently share information and formalize a consensus position. The groups 

membership consisted of local shippers, shortlines. real estate developers and economic 

development organizations. John Hall, a former Vice President of Burlington Northem, was 

hired as a consultant 



The City conunued to express its concern as did many members of the Indiana 

Congressional Delegauon. 1 invited John Snow. Chairman CSX. to Indianapolis lo meet 

with me. Written statements from United States Senator"s Richard Lugar and Dan Coats. 

United Sates Representatives Dan Burton. Julia Carson and David Mcintosh expressed their 

concem and encouraged an agreement to be reached between CSX and the City of 

Indianapolis. Despite Congressional and Mayoral objection tc ihe plan in Indianapolis, and 

our desire to negotiate a reasonable agreement, to date. CSX and the Cily have not reached 

.m agreement to effecnveiy correct the problems in Indianapolis under the proposed 

transaction. 

Conclusion 

The C'tv has made extensive efforts to gain information and reach a settlement with 

i ^ l ^ CSX and NS that would mejl our mutual needs. These effons have nol been successful lo 

date. The Citv of Indianapolis is formally tipposed to the proposed CSX and NS acquisifion 

of Conrail unless the conduions outlined by our expen John Hall ?re adopted by the Board. 

1 ask that the STB stronelv consider the rect-rnniendations of John Hall. 

[The rest of this page left intentionally blank.] 



\ erification 

I . Stephen cioldsmith. Mayor of the City of Indianapoiis, Indiana, a f f im under 
penalties of penury thc t the statements herein contained are true to the best of m> knowledge, 
intormation and beliet'. 

Siephen cioldsmith 
Mayor. Ciiy of Indianapolis. Indiana 

STATF OF INDI.ANA 

COI NT^' OF MARION 
)-SS: 

Belore me the undersigned, a Notary Public in and tor said Couniy and Stale, 
personally appeared Stephen Cioldsmiih. .Mayor ofthe Cily of Indianapolis. Indiana, who 
acknowledged the execuuon ofthe foregoing, and who. having been duly sworn, staled lhal 
the representations therein contained are true. 

WITN'FSS MY IIAND and Ntiiarial Seal this j j ^ day of . 19 9 ^ 

Mv Commission Expires: 

My CountV of Residence: 

J n f T r \ ' P i i ^ l i r _ VV'ritTi^n - / Notarv 

NOTARV : AFFIX SEAL 
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CLF Conservation Law Foundation 

October 20, 1997 '•--*:f2. 

, T̂'.:RF.L' BY O'. ERNIGHT COL RIER 

Mr. \ ernon W îlliams 
Office oflhc Secretary 
Surface Transportation Board 
1925 K Sireel, N.W., Room 700 
Washington. DC 20423 

Re: STB Finance DgcK '̂t Ng- ((.'tflUflil McruglJ 

Dear Mr. Williams: 

The Consen ation Law Foundation ("CLE"") appn^ciates the opportunity to submi* 
tomments on the prtiposed merger involving tne division of Conrail belween Norfolk-
Southern and CSX (\irp. (the "Conrail merger"'). 

CLF is New England's olde->t '.rnvironmental organization, with offices in 
Massachusetts. X'ermont, Nevv Hampsiiire and Maine. CLF's mission is lo solve the 
environmental problems that threaten the people, natural resources, and communities of 
New Fngland. using lav,. economics and science lo design and •niplei.ieni strategies lhat 
conserv e nalural rcsou.-ccs, pioiecl public health, and promole ital communities in our 
region. CL F has long supported rail as an environmentally and economically ser3ible 
altemative to endless highway expansion and resulting urban spraw l and iir pollulion, 

CLF has two general comments at this time, in anticipstion nf more detailed 
commenis on the draft Environmental Impact Statement due lo be released next month, 
Ifthe Surface Transportanon Board ("STB", ultimately approves the merger :inplication, 
CLF respectfullv requests that the STL .nposes the follov inc two conditions, 

1, CSX must cooperate with the Massachusetts Bay Transportation Authonty 
("MBTA") and Anitrak in the provision of improved, faster passenger rail 
service and increased access between Boston. .Massachusetts and Albany, New 
''l ork; and 

2. CSX must make every effort lo improve freight rail service east of the Hudson 
River especially from New Vork City and the ports ofNew Jersey to Nevv 
England. 

62 Summer Street. Boston. Massachusetts 02110-1016 • (617) 350-0990 • FAX (617) 3b0-4030 
• :Q TIH:,OP Avenue flocKMnd Maine 04841 3J1 j • ,2Q~\ s96-59C)0 • FAX (207) 596-7706 

.:1 East Stale Sireet Montpeiier V/ermonl 05602-3C10 • (802) 223-5992 • FAX (802) 223-0060 
POINTED O N ® 
RECVCllD P»f>£B 
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Passenger service belween Boston and Albany is hampered by the low speed 
limits imposed by Conrail. .Although ine track is Class Five and could accommodate 
speeds of 90 miles per hour, Conrail has mantiated lhal no train exceeds 60 .n.p.h. In 
order lo attract passengers away from their cars - where they can travel on a highw ay lhat 
has a speed limit of 65 m.p.h. - passenger trains must be able lo lake advantage ofthe 
full speed capac:ty ofthe track infr.isrructure. CSX should make every effort to facilitate 
such improved service. 

Similarly. CSX should expand ils provision of freight service belween .New "i'ork 
•liid New England to reduce the lependence on iiighway trucking-cunenlly. Interstate 95 
in C\innecticul is heavily stressed by tnick traffic, a s-tuaticn that is inefficienl, unsafe 
and uneconomic. 

Trains have important economic and environmental benefits, such as: 

• Efficiency: Passenger trains are three times as enfrgy-effirient as commercial air and 
SIX tunes as el'ficient ;is a car w uh one occupant. TVeight trains arc up to nine times more 
efficieni than trucks. Svvitchi.ig only five per c;nt of U.S. highway tinvmg lo e';ctnfed 
rail w ould save more thoii one-sixth the amouni of oil imported frotii the Middle Easl. 

• ,-1/r pollution: Compared to heavy trucks, freight trains emit o ie-lhird the carbon 
dioxide and nitrogen oxide and one-lentli the hydrocarbons â 'd diesel particulates. 

• Land use: Trains can encourage more compact land-use pattems and concentrate 
cx:onomic development a.-ound t' vvn centers, rather than contnbutmg lo urban spraw l, as 
highways invanably do. Mo"-. rail alsc translates into less trafTic congestion and paved-
over land; one railroad track can <-arrv' as many people per hour as eight lanes of 
highway, 

• Re\iialization: Trams can help revitalize old downtown areas lhat were onginally built 
around rail. By adding a new travel option, rail increases tounsm and economic 
development. .A recent sludy of \'irginia Metrorail concluded that the state had realized 
a S1.2 billion net gam in la.x revenues alone fi-om us investment in nains. Other studies 
have shown ihat residential propeny v alues go up wuh access lo rail. 

® PBiNTEO ON REC*CUD P»P€» 
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For these and other reasons, CLF urges the STB to impos>. the two condilions 
specified above should the STB approve the merger. 

Thank you for giving CLF the opportunity lo commeni on the Conrail merger. 

Very tmlv vours, 

Richard B. Kehnelly, Jr. 
StatT Attomey / 

® PRINTED UN SECVCLED P»P€R 
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PEFORE THE SURFACE TRANSPORTATION BOARD /Ti/ ^ A \ \ \ 

Finance Uocket No. 33388 M 'i>* 
i / i ^ i ? . r \ ' 

csx CORPOR.-\TION And CSX TRANSPORT.'\TION, i k c X ^ ' y ^ / 
NO?.FOLK SOUTHERN CORPORATION AND X ' ' > 7 > ^ , ^ < ^ ^ ^ 
NORFOLK SOUTHERN RAILWAY COMPAN\' X / ^ n S ^ - ^ 

"CONTROL AND OPER.-\TING LEASES / AGREEMENTS -
CONR ML INC. AND CONSOLID.ATED ILAIL CORPORATION -
TR.ANSFER OF R.\JLROAD LINE BY NORFOLK SOUTHERN 

R.-ML\V.\Y COI.iPANT TO CSX TR.ANSPORTATION, INC. 

COMMENTS OF: 

FINA OIL AND CHEMICAL COMPANY 

Fina Oil and Chemical respectfull ' opposes the Control Application, Fina is 

coneemed aboui the potential service dismptions created by this acquisition and the 

financial commitment made by the Applicants for this Control. Fina believes that the 

.Applicant's pioposed transaction is not in the public interest. Fina recommends the 

adoption ofthe condit'ons suggested by the CMA / SPI made in their filing as a 

niinimum condition for STB approval of this Application. -r r -

. «T!OTD 

I . Statcmct t of ̂ dentin f f * ? 19̂/ / 

Fina Oil and Chemical Company engages in cmde oil and natural gas exploration 

and production; petroleum products refining, supply and transportation, and 

marketing; and chemicals manufacluring and marketing. Fina relies heavily on the rail 
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transportation industry lo deliver its products such as polystyrene polypropylene, 

polyethylere, asphalt and other chemical products, to a variety of customers located 

across the United Stales, Canada and Mexico. Fina's production facilities are located 

predominately along the Texas and Louisiana Gulf Coast. 

I I . Statement of Interest 

Rail transportation accounts for over 80 percent of Fina's jhemical deliveries and is 

responsible for over 20 percent of the cost of finished petrochemical products. Fina is 

involved in these merger proceedings lo ensure tl;at Fina's interest in transportation 

aie stated. Fina expects benefits to be achieved in the merger proc-ss in terms of 

service levels and costs and ensure t iat these benefits arc realized. Fina is concem '̂d 

that the problems experienced by recenl mergers may be repealed in this Conrail 

break up. 

I I I . Discussion of Concer.is: 

A. Payment of the Transaction Depends on "evenue Growth 

Due to the bidding war developed by the Applicants, the price paid for the 

Iransaction has far exceeded the expectations of Conrail's market value In order 

to achieve an acceptable retum for tnis transaclion. the Applicants are depending 

on iraffic growih. vvhile simultaneously cuning costs. Fina is concerned that if this 

growlh is nol realized to ils magnilude. the existing shipping community may be 

asked lo bear the cosls ofthe acquisiiion in the form of increased rates. 
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B. The service re.sulting from the integration of large railroads could 

Icad to decieased service levtls in the short term, as weW &i the long 

term. 

1. Day One Operations 

Fina helieves that the operational aspects defined l-̂ r the takeover 

date need lo be flawless for a smooth operation. This Control Apolication 

differs from the previous ra iroad mergers in that one railroad is being 

dp ided among tvvo caniers. 

2. Integration of fcrmcr Conrail Lines 

Fina has experienced severe congestion and service dismptions in 

the Wesiem railroad mergers. Union Pacific / Southem Pacific and 

Burlington Northem ! Santa Fe. Fina is coneemed lhat the sa.me 

dismptions may also occur in this Application. The Appiicalion t̂ oes 

address the situation in great detail, but prior experience indicates that 

detail plans may not be sufficient for success. 

3. Operation of Shared .Asset Areas 

One key ingredient in the operating plan is the operations of the 

Shared A.:sel Areas, Our experience vvith switching railroads has not been 

favorable al best. Ev en after long periods of operation, the dual ownership 

of lines lead to the increased confusion among thc owners and hampered 

service levels. There are initances where the owners can nol agree on 

strategic or tactical solutions to problems. The Applicanon does not 

adequately explain the operalion of the Shared Asset Areas, and thus 
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shippers might realize poor service, Fina does acknowledge that the 

Shared Asset Areas should provide economical benefits lo the shipper, 

4. Addiii ' al Costs Incurred as a Result of Implementation 

In period'j of combination of operations and organizations, 

problems c'o occur where additional costs are incurred by the shipper Fina 

expects the additional costs to be bome by the company who caused these 

costs. For example, if a railroad loses a railcar due to system integration 

problems, that railroad should be responsible for incurring charges which 

occurred as a result of the problem. 

C. Potential of Gateway Reroutes 

The Aoplicaf jn does not adequately adtlress the potential shifts to 

altemate gateways for existing business. The Applicants mention that more 

efficieni gateways will be examined, "̂ hey did not address any potential economic 

impact to the shippers as a result of the revenue requirements of th<. connec'.ing 

carriers. 

IV. Support of CMA / SPl Conditions 

Fina reco.nmends the adoption of the condilions indicated by the CMA/SPI 

filing. Fina is a member cf both the Chemical Manufacturers .Association (CM.A) and 

the Society of Plastics Industry (SPI). The granting of these conditions vvould help in 

alleviatiniz Fina's concems. 
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V. Oversight Proceedings; 

Fina believes in the continued oversight of the merger and s.rongly encourages the 

Btiard lo implemenl Oversight Proceedings for this Applicanon. Fina believes that 

the oversight process is essential in this rail merger due to rail transportation c critical 

importance to the company. Fina believes that the oversight process established in the 

Union Pacific case has been critical in monitoring the implem«;nlalion ofthe merger. 

VT. Conclusion 

For ihe foiv;'o :ig reasor,,, Fina opposes the Control Application. If the 

Appiicalion continues for apprô  al. Fina urges the Board lo condiiion the approval on 

the CMA / SPI condilions set forth in their application. 

Respectfully submitted. 

^7. n r 

Mi J 

/ 

Mike Sp-̂ his 
Fina Oil and Chemical Company 
Manager of Logistics and Distribuvion 
8350 North Central Expressway, Suite 1620 
Dallas, TX 75206 
(214)750-2898 
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CERTIFICATE OF SERVICE 

I hereby certify that copies of the comments of Fina Oil and Chemical Company, in 

accordance with the Board's Decisions in this proceeding, have been served this 20th day 

of October, 1997 by nex* day air to the Surface Transportation Board, Administrative 

Law Judge Jacob Leventhal, Dennis G. Lyons, Richard A. ^iien, and Paul A. 

Cunningham, and by first-class mail, postage prepaid on all parties of record in Docket 

No. 33388. 

Mike Spahii 
Fina Oil and Chemical Company 
Manager of Logistics and Distribution 
8350 North Central Expressway, 
Suite 1620 
Dallas, TX 75206 
(214) 750-2898 
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SCHITF H A K D I X & W.\ITE 

7200 Sears'ower Chicago. Nlinois 60606-C173 
Teieonone (312) 876-1000 Facsimile (3'2) 258-5600 

Sheldon .V /atvl 
(3i;);58-55-iO 
fimail szabci a .schitlhardin aim 

Chicago 
WasMing'on 
New YorK 
Peona 
Merriiivilie 

October :0, 1997 

V L \ FEDERAL FXPRESS 

Mr. Vemon .A. Williams 
SccretarN 
Surt'ace I nsportation Board 
1925 K Street. N.W . Room 700 
Washington. D.C. .0423-0001 

Rc: Finance Dticket No. 33388 
CSX ( (irporation and CSX Transportation. Inc. 
.Norfolk .S.outhern Corporation and Norfolk 
Southern RalKay Company — Control and 
Operating Leases/.\t;reements - Conrail Inc. 
and consolidated Rail Corporation 

Finance Docket No. 3338.S (Sub-No. 36) 
Transtar. Inc. and Elgin. .loliet and Eastern 
Rail>va> C t mpan> - C onlrol — Indiana Harbor 
Belt Railroad Company 

^'V-.* ^> - \'u\ 

Finance Docket Nt). 33388 (,Sub-No bt)) 
Conruil Inc. and Consolidated Kail Corporatit.n 
Di .estiture of Control — Indiana Harbor Reit 
F.ailroad C ompany 

Finance Docktt No, 33388 (Sub-NO. 68) 
""onrail Inc. and C onsolidated Kail Corporaiion 
DiM'stiture of Control - Indiana Harbor Belt 
Railroad Companv 

Dear Sei rctar\ W illiams: 

On "oehalf of Nonhem Indian.. Piibl'c Ser\ ice ComranN. enclosed for filing in the above-
captioned proceeding a-" an original and twenty-five copies of the comments of N\-'rth°m Indiana Public 
Serv ice Companv (NTPS-i). .As \ou VMII nole. v\e have designated this as NIPS-! and will use the "•NIPS" 
acronv m on future filings. . V computer diskene containing the te.vt of these filings in W ordPeifect 6.' format 
is also enclosed. 



.SCIIIM' HAIU) IN WW'Vl-: 

Mr. Vemon .A. Williams 
October 20. 1997 
Page 2 

.As required, copies of NIPS-1 have been served by first cla.ss mail, postage prepaid on all 
parti'js of record listed on the Board's serv ice list. 

If you have any questions -m this malter. please contact the undersigned. 

Very truly yours. 

Sheldon A. Zabel 

SAZ/mjt 
Enclosures 
cc. The Honorable Jacob Leventhal (vv.'enci ) 

All Parties on Serv ice List 



BEFORE THE 
SURFACE TRANSPORTATION B O A K O 

FINANCE DOCKET NO. 33388 

Cs>\ CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTWkS]^! . 
:ORPORATION AND NORFOLK SOUTHERN RAILWAY CO," TPANY - CONTROL AND 
OPERATING LEASES/AGREEMENTS CONRAIL INC. AND CONSOLIDATED RAIL 

CORPORATION 

FINANCE DOCKET NO. 33388 (SUB-NO. 36) 

TRANSTAR, INC. AND ELGIN. JOLIET AND EASTERN RAILWAY CO.MPANY 
- CONTROL -

INDIANA HARBOR BELT RAILROAD COMPANY 

FINANCE DOCKET NO 33388 (SUB-NO. 60) 

CONRAIL AND CONSOLIT* \TED RAIL CORPORATION DIVESTITURE OF CONTROL -
INDIANA HARBOR BELT RAILROAD COMPANY 

FINANCE DOCKET NO. 33388 (SUB-NO. 68) 
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

- DIVESTITURE OF OWNERSHIP -
INDIANA HARBOR BELT RAILROAD COMPANY 

COMMENTS OF NORTHERN INDIANA PUBLIC SERVTCE COMPANY 

Sheldon A, Zabel 
Schiff Hardin & Waite 
7200 Sears Tower 
Chicago, Illinois 60606 
(312)258-5540 

Dated: October 20. 1997 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

HN.VNCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTI ERN 
CORPORATION AND NORFOLK SOUTHERN RAILW AV COMPANY ~ CONTROL AND 

OPERATING LEASES/AGREEMENTS -- CONRAIL INC. AND CONSOLIDATED RAIL 
CORPORATION 

FINANCE DOCKET NO. 33388 (SUB-NO. 36) 

TR.\NST.VR, INC. AND ELGIN. JOLIET AND EASTERN RAILWAV COMPA.NY 
-- CONTROL -

INDIANA HARBOR BELT RAILROAD COMPANY 

FINANCE DOCKET NO. 33388 (SUB-NO. 60) 

CONRAIL AND CONSOLID.ATED RAIL CORPORATION DIVESTITURE OF CONTROL 
INDIAN/ HARBOR BELT RAILLOAD COMPANY 

FIN ANCE DOCKET NO. 33388 (SUB-NO. 68) 
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

- DIVESTITURE OF OWNERSHIP -
INDIANA HARBOR BLLT RAILROAD COMPANY 

COMMENTS OF NORTHERN INDIANA PUBLIC SERVICE COMPANY 

INTRODUCTION: 

Northem Indiana Public Sen ice Company ("NIPS") submits the following comments 

on the transactions proposed in the abo\e-referenced proceeding by CSX Corporation ("CSXC"). 
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CSX Transportation ("CS.XT"), Norfol Southem Coip'̂ ration ("NSC"), Norfolk Southem Railway 

("NSR"). Conrail inc. ("CRI") and Con.solidated Rail Corporation ("CRC").' 

NIPS is a regulated electric and natural gas uliiity operating in the northem portion 

ofthe slate of Indiana. NIPS owns and operates four coal-fired electric generating stations - the 

Bailly Generating Station in Chesterton, Indiana ("Bailly"); the Michigan City Generating Station 

in .Michigan City. Indiim^ ("Michigan City"); the Dean H. Milcheli Generafing Stafion in Gary. 

Indiana ("Mitchell"); an J the R.M. Schahfer Generating Station in Wlieatfield. Indiana ("Schahfer"). 

•All foc- stations obtair .heir coal supplies virtually exclusively by rail. 

The sole destination carriers for the Mitchell Station is the Ligin. Joliel and Easiem 

Railway Company ("EJE") and for the Bailly Station is the Chicago SouthShore and South Bend 

Railroad ("CSS"); Michigan City is served by CSS and Conrail. Schahfer Stafion is served 

exclusively hv Conrail on what is referred to in the application as the Streator line and which will, 

ifthe transactions are approved, become an NS line. 

NIPS moves approximately 8.5 million tons per year of coal into its four stations. 

All of NIPS long-tcnn coa supplies, and the overwhelming majority of the coal it purchases, 

originates in the W est or in Southem Illinois, The Schahfer Station, with four coal-fired generating 

units aggregating about 1.625 megawatts of net electric generating capacity, represents abou, 53% 

of NIPS coal-fired capacity. The Schahfer units utilize both hiî h sulfur coal from Southem Illinois 

and low sulfur coal from the Powder River and Hanna Basins in W\oming. Schahfer bums 

approximately 5 million lons. or 59% of NIPS tolal coal purchases each year, about 3.4 million tons 

' CSCX and CSXT will be collectiveiy referred lo as CSX; NSC and NSR as NS; CRI and CRC as 
Conrail. .All of them together will be referred to as Applicants. 



of westem coal and 1.6 million tons of Southern Illinois coal The Southem Illinois coal currently 

can originate on either the Illinois Central ("IC") or th^ L'nion Pacific ("UP"), interchanging with 

the StTcaior line withoui entering the Chicago area. The Powder River Basin coals can originate on 

either the UP or the Burlington Northem ("BN"). .iut tne Hanna Basin coal can originate only on the 

UP. The majority ofall the Wyoming coal f̂ v.Tcnii: originates on the UP. Although it r.<ght be 

possible for this coal nol to pass through the Chicago area, cunentiy almost all of it does 

Bailly. Michigan City and Mitchell Stations (collectively refened to as the Lake Stations) 

also hvrr both wf stem low sulfur coal and Illinois Basin high sulfur coal. Except for some spot 

purchases, the contract supplies for the Lake Stations, and the rail origins tor them are the same as 

*̂or the Schahfer Station. In the a-gregate the I ak̂  Stifions annually bum about 2.2 million tons of 

wesiem coal and 1.3 million tons ol high sulfur coal. All ofthis coal currently moves through and 

must interchange through the Chicago area. 

NIPS is especially concerned that the approval of the transactions proposed in this 

proceeding, assuming lhat they are approved, not result in any further deterioration in the quality 

of service. The Surface Transpiortalion Board ("STB") has already indicated its concem that service 

may Î avc deteriorated on the UP since its merger with the Southem Pacific ("SP") by initiating its 

Docket Ex Parte No. 573. Similar concems have arisen following the inerger ofthe BN with the 

Sante Fe ("SF"). i he transactions propo.sed here, basically the elimination of Conrail as a separate 

entity and fhe consolidation of its different pieces with the CSX and NS. is substantially the same 

kind of transaclion in its effecl as vvcre the UP-SP and BN-SF mergers, and the adverse results may 

be similar. 
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NIPS' particular concem results from both past and cunent serious service ditTiculties in 

obtaining i;s necessary coal deliveries, especially into the Schii.̂ fer StP>\':z,n. NIPS needs to hjve 

about 40 unit trains delivered to Schahfer Station per month but has rarely, if ever, been abie to 

obtain tliat level or qualily of service under its contracts with the caniers. Historically much ofthe 

problem came from Conrail's sen ice deficiencies in picking up trains at the junctions on the Streator 

line, or in the Chicago area or in picking up empties at the Scnahfer Station. The tnerwhelming 

majority of the coal moves in NIPS owned cars. Conrail ha' infonned NIPS that it should be able 

to deliv er coal from Chicago "''hahfer in eight hours. It has also indicated that it should pick up 

empties at the station within eight hours of being notified lhat they are readv for pick up. Conrail 

has rarely, if cver. been able to achieve that level of sen ice and NIPS is deeply coneemed that the 

transactions proposed here not result in further degradation of its sen ice, in the kind of deterioration 

of sen ice occurring or the UP-SP and BN-SF. 

NIPS Cf ncem with the potenual for senice deterioration is not based merely on second hand 

indicators of what has happened as result of those other transactions but. unfortunately, is based on 

first hand experience. As indicated abov e, NIPS moves by conuact a significant volume of coal over 

the l̂ P and has. since the UP-SP merger, experienced first hand a drastic decline in the quality of 

sen ice. Right now . as of October 10, 1997, NIPS has only a 5 day supply of low sulfur coal at the 

Schahfer Station vvhile NIPS endeavors lo mainiain al least a 30-45 day supply. Certain of the units 

at Schahfer Station, under applicat le enviromnental laws, can only bum low sulfur coal so the 

inability to obtain an adequate supply could force NIPS to shut down those unils. The problem's 

directlv aitnbutabie to the inability or failure of the UP. with whom NIPS contracted to move 95% 

of its "vestem coal supply to efficiently and effectively move that coal. Trains, both loaded and 
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empty, have just been left sitting in various places belween Wyoming and Indiana because of the 

lack of crews or locomotives on the UP. For example, for the monihs of June ihrough Seplember 

NIPS scheduled deliveries tif 98 unit trail.: of westem coal into Schalifer; NIPS has the cars to 

accomplish this; NIPS coal suppliers hav e the capability to produce and load that quantity for NIPS; 

but the UP was able tt mov e only 78 trains into the station. 

NIPS can not definitively state that the transactions proposed here will result in the same 

deterioration of service lhat NIPS has experienced w ith the UP and that NIPS understands alsw has 

occurred with the BN-SF. Nonetheless, in light of that experience the STB has the duty to 

thoroughly and adequately investigate now, not after the fact as it apparently is doing in the UP-SP 

case, the impact of the proposed transactions on the qualily of sen'ice that w ill result, and take all 

necessary steps to assure that the transactions, if approveo, are approved in such a manner as to 

assure that there will be adequate quality of sen ice and to impose or adopt appropriate mechanism 

to allow for the prompt identification and conection of any resulting inadequacy in the quality of 

sen'ice. 

INDIANA HARBOR BELT R.A1LROAD CO.MPANY: 

The Indiana Harbor Bel* Railroad Company ("IHB") is one of the major lerminaleil carriers 

in the Chicago swiiching district. Currently Conrail owns 51% ofthe stock of IHB and after the 

transaction proposed here, if approved, the CSX and NS would control the IHB. As already 

indicated, NIPS ships a major portion of its coal purchases through the Chicago district. Nol only 

does virtuallv all ofthe westem coal destined for the Schahfer Station pass through Chicago but 

virtually all the coal, western and Illinois Ba:in. destined for the Lake Stations also passes through 

Chicago. Thus NIPS is vitally i.iteresled in maintaining and promoting adequate competition within 

6 



Chicago. Related to thaf. NIPS is also seriousiy concerned that a dominating position in the Chicago 

district could be used as leverage. ouLside the Chicago districi, lo the detriment of shippers (and. for 

thai malter, other railroads) who must move freight through the Chicago area. 

NIPS imderstands that if the proposed transactions are approved, CSX and NS will 

effectively control the three major terminal/bell caniers in the Chicago switching district. That 

monopolistic concentration of povver, even if uncombined with anything else, is on its face anti­

competitive and should noi be approved by the STB. It would obviously give the CSX and NS the 

ability to charge rates for the swiiching, belt movements and terminal sen ices in the Chicago disuict 

that would be almost unconsUained by competition and. beca"«e of the insurmountable evidenuary 

burden of challenging a rate in that setting w ould be unassailable before the STB. Beyond the issue 

of ratei tliis control would also give CSX and NS a clear opportumty to favor dieir own lines against 

movements entering and'or leaving the Chicago area on competing lines, thereby pressuring shippers 

to utilize the CSX or NS to the fullest extent possible to get efficient movement through the highly 

congested Chicago area. 

Of course, CSX a.nd NS are unlikely to provide rates just for the senices within the Chicago 

area, at leasi to the extent either is able to provide a greater portion of any particular movement. 

Considering the control of the Chicago area, in terms of both rates and efficiency of sen ice, 

together vvith principles sel in the STB's so-called "bouleneck" decisions and these two caniers, if 

we assume lhe> will act ralionaliv, wilt almost certainly offer to a shipper only the greatest through 

sen ice with a through or joint rate that is possible for any movemeni. The Chicago portion wculd 

then be legallv unchallengeable and the entire rale would be. for practical and evidentiary reasons, 

equally unassailable. CSX and NS would be able, through this mechanism, to utilize the control 
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the\' would acquire vvithin the Chicago district for anti-competitive purposes outside that district, 

where there otherwise wouid be comoetition,. 

Obviously this concem is nol unique to NIPS. At least three other participants in this 

proceeding have expressed their concems with the anti-competitive effects of the proposal and 

indicated that lhey will be filing Responsiv e Applications proposing altemative handling for the 51 % 

inlerest ii' IHB that Conrail cunentlv holds. Transtar. lnc, ("Transtar") and the EJE in Sub-No, 36 

(see EJE-3) indicated that they would file a Responsive Application proposing the divesti'ure of 

Conrail's 51% interest in IHB lo Transtar. EJE or another of their corporate affiliates. 

The Wisconsin Central Ltd, ("WCL") in Sub-No, 60 (see WC-2) stated that it vvould file a 

Responsive Application on this matter. Expressing similar concems with the anti-competitive effect 

ofthe proposal for CSX and NS to acquire control ofthe IHB. WCL indicated that its Responsive 

Application would propose the divestiture of Conrail's 51% interest in IHB to a carrier or 

consortium of non-eastem caniers that could include the WCL. 

Finally. the Illinois Central Railroad Company ("IC") in Sub-No, 68 (see IC-2) indicated that 

il would file a Responsive Application proposing an allemative handling ofthe 51% interest in IHB. 

IC staled that it believes all or a portion of the stock should be divested and that a neutral carrier or 

group of caniers should acquire the stcKk and be responsible for non-discriminatory dispatching of 

rail traffic over the IHB, 

As none of these Responsive Applications has yet been filed (they are due the same dale as 

these Comments), NIPS obv iously has nol yet had an opportunity to review the specific details of 

any of them lo detemiine if any or all of them are acceptable or which mig';it be preferable. 

Nonetheless, NIPS believes, on the limited information cunentiy available, that any of these 
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proposals for the disposifion of Conrail's 51"? o interesi in IHB would be preferable lo the Applicants' 

proposal NIPS inlends to review tho.se proposals when lhey are received and commeni on them in 

its next fifing. 

II" the S'TB should rejecl all ofthe ahematives that are proposed and approve the acquisition 

of control of IHB by CS.X and NS, that approval then must be subject to appropriate co;.ditions to 

av oid or minimize the anti-compefitive effecls of that acquisiiion. Those condilions should include 

provisions lo insure non-discriminatory dispaiching of rail traffic over IHB. The conditions should 

also include a preclusion on the CSX and NS from qutiling or utilizing joinl or through rates that 

include sen ice on the IHB or the other Chicago district caniers controlled by the CSX andJor the 

NS. .At the least this would allovv a shipper to know whal he is paying for the Chicago area senice 

and compare it to what limited ctimpetilion might be left, although NIPS recognizes that challenging 

such a rate before the S TB is, for all practical purposes, impossible. 

C0>CLI!>10> 

For the reasons set forth above, first NIPS urges the STB to thoroughh' and carefully 

investigate the senice implications ofthe proposed uansactions and assure itself, the users of these 

rail sen ices and the public generally, now. not after the transactions are completed, that approval 

of the proposals will not result in a deterioration ofthe quality of senice and, if need be. impose 

appropriale restrictions and mechanism to insure that result. Second. NiPS believes that the STB 

should rejecl the portion ofthe proposal that would give the CSX and NS control ofthe IHB and 

should approve an altemate proposal. However, should the S TB approve the Applicants' proposal 

with respect lo the 11 IB. then it should al the least condition its approval so as to assure non­

discriminatory dispatch of rail traffic ov er the IHB and to prevent the m.arket dominance that CSX 
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and NS would have in the Chicago district from being used to undermine competition both in and 

ouiside the district. 

Respectfully submitted. 

CHI3 150085 1 10 2097 09 17 

^ Sheldon A, Zabel 
SchiffHardin& Wiite 
7200 Sears Tower 
Chicago, Illinois 60606 
(312)258-5540 
Counsel for Northem Indiana 
Public Service Company 
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correct copy ofthe foregoing NIPS-1. Comments of Northem Indiana Public Service Company, on all paities 

lisled on the Surface Tiansportalion Board's senice lisl in Finai.ce Docket No. 33388. by first-class mail, 

postage prepaid. 
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BEFORE: T H E 

I S U R F A C E T R A N S P O R T A T I O K B O A R D 

Part t.> 

Finance Docket No. 33388 

\BCJ-35 

==CS;?=̂ 'urp7'>.''at ion and CSX T r a n s p o r t a t i o n , IncU> ' '̂̂ ^ 
Nor.'oik Southern Corp. and N o r f o l k \ M/>,;-"t.-.. 

Southern Ry. Co.--Control and Operating 
Loa ses/Ac, I eements--Conrai 1 Inc . 

and Consolidated R a i l C o r p o r a t i o n 
Transfer of R a i i r o a d Line by N o r f o l k 'N 

Southern Railway Company to CSX T r a n s p o r t a t i o n , I n c . ' 
/ 

NOTICE OF THE ALLIED HAIL UNIONS OF THEIR INTENT 
TO PARTICIPATE IN ORAL ARGUMENT AND REQUEST FOR ARGUMENT TIME 

Pursuant t o Decision No. 70 i n the above-captioned 

proceeding, the A l l i e d R a i l Unions ("ARU") hereby give n o t i c e 

t h a t they i n t e n d t o p a r t i c i p a t e m the o r a l argument scheduled 

for June 4, 1998. 

I . REQUEST FOR ARGUMENT TIME 

A. Time ".'.equested By Unions Opposed To The Transaction 

Co'dnsel f c r ARU dnd counsel f o r the oth e r unj.ons which 

oppose the subject T r a n s a c t i o n ; T r a n s p o r t a t i o n Communications 

I i i t e r n a t i o n a l Union, I n t e r n a t i o n a l A s s o c i a t i o n of Machinists and 

United Raiiway Supervisors A s s o c i a t i o n ) hav'e co n f e r r e d and agreed 

. c-d R a i l Unions r e f e r s t o tne American Tram 
Dispatci-.ers Department/BLE t"ATDD"); Brotherhood of Maintenance 
of Way Employes ("B.MVJE"); Brctnerhood of R a i l i o a d Signalmen 
";••."" ; I r i t e r n a t i o n a l Brotherhood of E l e c t r i c a l Workers (IBEW); 

Ine N a t i u i u l Conference of Firemen & Oilers/SEIU ("NCFO''); Sheet 
Mp*-a] W-rkers' I n t e r n a t i o n a l A s s o c i a t i o n ("SMWIA"); and Transport 
'.'. .• -.• ; 'men i"TWU") . 
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t o request t h a t t h e i r arguments be piesented t o g e t h e r i n a s i n g l e 

block of time t o be a l l o c a t e d among them as they see f i t . Counsel 

f o r the unions opposed t o the Transact i o n b e l i e v e ^hat a co­

o r d i n a t e d p r e s e n t a t i o n by the labor o p p o s i t i o n w i l l focus 

c o n s i d e r a t i o n of the issues these unions have rc>:.3°d, and w i l i 

t a c i l i t - c F the Board's c o n s i d e r a t i o n of those issues. Indeed t h i s 

e t f o r t IS c o n s i s t e n t w i t h the Board's request i n Decision No. 70 

(at 2) t h a t p a r t i e s c o n s o l i d a t e and co o r d i n a t e t h e i r 

p r e s e n t a t i o n s . I n order t o ef tect.-i v e l y ruuke such a p r e s e n t a t i o n 

ARU, TCU, IAM and URSA r e s p e c t f u l l y request t h a t they be granted 

40 minutes o^ argument time. 

In sup'-'ort of t h i s request, these unions note t h a t they are 

among tho few p a r t i e s m o u t r i g h t o p p o s i t i o n t o the t r a n s a c t i o n . 

A c c o r d i n g l y , they w i l l present arguments against Board apprcva'. 

of the Transa.ction, as w e l l as a l t e r n a t i v e argument., f o r 

c o n d i t i o n s i n the event t h a t approval i s granted. A d d i t i o n a l l y , 

although t h e r e i s some commonality among tt.e arguments of t h t - j e 

unions t h a t w i l l -illow ror co- o r d i n a t e d p r e s e n t a t i o n s , the^ have 

also made separate requests f o r c o n d i t i o n j t h a t m,ist be addressed 

s e p a r a t e l y by t h e i r d i f f e r e n t a t t o r n ^ v ^ . 

APU, TCU, IAM and URSA also note t h a t they have r a i s e d 

i m p o r t a n t , and as yet unresolved, l e g a l issues, some of which 

have been a m.aror source of l i t i g a t i o n b e fore t h i s agency, i t s 

predecessor, and the c o u r t s , f o r m.any years so t h a t i t i s 



a p p r o p r i a t e t o a l l o c a t e a reasonable amount of time f o r argument 

on those i s s u e s . I n t h i s regard, i t i s signif-'cant t h a t 

approximately 20*. of A p p l i c a n t s ' r e b u t t a l t o the va r i o u s Comments 

and '-esponsive A p p l i c a t i o n s f i l e d i n t h i s proceeding was devoted 

to answering t o arguments rai.^ed by these unions, thus i n d i c a t i n g 

A p p l i c a n t s ' r e c o g n i t i o n of the importance of the issues raii.ed by 

these 'anio'is r e l a t i v e t o the other issues before the Board. 

ARU, TCU, IAM and URSA al s o note t h a t they have an 

e s p e c i a l l y s i g n i f i c a n t stake i n t h i s T r a n s a c t i o n because of t h e i r 

importance t o t h i s T r a n s a c t i o n . I f i t i s approved, r a i l workers 

w i l . be the p r i n c i p a l , a l b e i t i n v o l u n t a r y , f i n a n c i e r s of the 

t r a n s a c t i o n . A p p l i c a n t s ' own summary of b e n e f i t s i n d i c a t e s t h a t 

approximately h a l f of the savings t h a t they a t t r i b u t e t o the 

Tra n s a c t i o n would flow from the e l i m i n a t i o n of jo b s . Savings wi..l 

also come from c o n s o l i d a t i o n s of work and work forces t h a t w i l l 

n e c e s s i t a t e r e l o c a t i o n of many wc^rkers. F i n a l l y , i n t h i s regard, 

these unions note t h a t the Federal R a i l r o a d A d m i n i s t r a t i o n and 

tr.e A p p l i c a n t s have recognizee t h a t a safe and e f f e c t i v e 

i n t e g r a t i o n of CSX-Conrail, KS-Conrail and CSX/NS-SAA ope r a t i o n s 

w i l l depend i n l a r g e p a r t on good morale and high l e v e l s of 

p r o d u c t i v i t y of the workers who w i l l be resp:'nsible f o r the day-

to-day running of these r a i l r o a d s . Approval of the T r a n s a c t i o n i s 

without p r o v i s i o n f o r meaningful p r e s e n t a t i o n s by the unions t h a t 

represent many of those workers w i l l o n l y f u r t h e r im.pair employee 



morale and p r o d u c t i v i t y . 

B. Apportionment Of Argument Time Among 
Opponents And Supporters Of The T r a n s a c t i o n 

In a p p o r t i o n i n g argum.er.t time, i t i s impo r t a n t t o note t h a t 

l a b o r , l i k e o t h er p a r t i e s i s not m o n o l i t h i c v;ith respect t o 

opi n i o n s on approval of the t r a n s a c t i o n , r e j e c t i o n of the 

/.replication or a p p r o p r i a t e c o n d i t i o n s i f the T r a n s a c t i o n i s 

approved. The United T r a n s p o r t a t i o n Union has expressed support 

f o r the T r a n s a c t i o n so long as c e r t a i n c o n d i t i o n s accepted by r.he 

A p p l i c a n t s are inposed by the Board and i t seeks 20 minutes of 

argument time t o s t a t e i t s p o s i t i o n . There are ot h e r classes of 

i n t e r e s t s such as other raijroad=:, s h i p p e r s , and s t a t e and l o c a l 

governiuents where some p a r t i e s support the T r a n s a c t i o n or support 

i t i f c o n d i t i o n s accepted by the A p p l i c a n t s are imposed i n any 

approval; whereas other p a r t i e s i n the sam.e classes of i n t e r e s t s 

oppose the Tr a n s a c t i o n or seek c o n c i t i o n s t h a t are opposed by the 

Appi icar, I-s. I n each such c l a s s of i n t e r e s t s t h e r e are l i k e l y t o 

requests f o r argument time from, i n d i v i d u a l p a r t i e s who have 

d i v e r g e n t posi'v"ions w i t h respect t o the t r a n s a c t i o n . The two 

.Applicants w i l l have a s u b s t a n t i a l amount of t̂ m̂e f o r each of 

t h e i r p r e s e n t a t i o n s w i t h the o p p o r t u n i t y t o c o - o r d i n a t e common 

responses by d i v i d i n g c e r t a i n issues between them. They w i l l also 

have the a b i l i t y to r e f e r t o the p a r t i e s t h a t support the 

Tra n s a c t i o n and the argumients of those p a r t i e s t h a t are congruent 

w i t h the argum,entc- of the A p p l i c a n t s . By c c n t r a s t , the p a r t i e s 



t h a t oppose the T r a n s a c t i o n and/or vvho seek c o n d i t i o n s opposed by 

the A p p l i c a n t s w i l l n e c e s s a r i l y have comparatively l i t t l e time t o 

present t h e i r arguments. I t i s important t h a t t.ie time a l l o t t e d 

t o those i n opp i s i t i o n or seeking opposed c o n d i t i o n s not be 

dim i n i s h e d by a l l o c a t i o n of argument time t o those who support 

the T r a n s a c t i o n . Indeed, since A p p l i c a n t s w i l l presumably make 

zealous arguments m favor of approval of the T r a n s a c t i o n , 

arguments by those who favor the Transact i o n w i l l merely pro v i d e 

a d d i t i o n a l support t o the A p p l i c a n t s . I t would t h e r e f o r e be 

a p p r o p r i a t e t o a l l o c a t e time t o those v;ho favor the Transaction, 

from the time p r o v i d e d t o the A p p l i c a n t s , not from the time 

p r o v i d e d t o those who oppose the Transact i o n or who seek opposed 

c o n d i t i o r s . 

A c c o r d i n g l y , the ARU, TCU, IAM and URSA w i l l not comm.ent on 

the am,ount of time sought by UTU, but they do urge the Board t o 

recognize t h a t UTU (and any other s i m i l a r l y s i t u a t e d union) w i l l 

sfoak m support of the T r a n s a c t i o n and f o r c o n d i t i o n s accepted 

by the A p p l i c a n t s , whereas these unions w i l l speak m o p p o s i t i o n 

to the t r a n s a c t i o n and f o r c o n d i t i o n s opposed by the A p p l i c a n t s . 

Tt>-y t r - e r e f c i e submit t h a t the argument of UTU (and of any other 

;.'•..on s u p p o r t i n g Transaction) should not be grouped w i t h t h a t of 

these union=; and t h a t whatever time i s a l l o c a t e d t o UTU should 

not d i m i n i s h the arguirient time granted t o these unions. 

I I . ARGUMENTS TO BE PRESENTED BY ARU 



ARU intends t o present argumen-s opposing the Transa c t i on 

and arguments seeki.ng i m p o s i t i o n of c e r t a i n c o n d i t i o n s requested 

p r e v i o u s l y by ARU i n the event t h a t the A p p l i c a t i o n i s approved. 

Matters t o be adaressed oy ARU i n connection w i t h i t s 

o p p o s i t i o n t o the T r a n s a c t i o n i n c l u d e : 1) the adverse e f f e c t s of 

Lhe T r a n s a c t i o n on employees who w i l l lose t h e i r j o b s ; 2j the 

evidence demonstrating the c o n f l i c t between A p p l i c a n t s ' plans and 

t h e i r o D l i g a t i o n s under both the Raiiway Labor Act and A r t i c l " ^ I 

§2 of the New York Dock c o n d i t i o n s ; 3) the Board's o b l i g a t i C j t o 

g i v e due c o n s i d e r a t i o n t o the p o l i c i e s of the Railway Labor Act 

m. d e c i d i n g whether t o g r ~ n t the A p p l i c a t i o n ; 4) the fa,'lure of 

the .Applicants t o demonstrate t h a t the T r a n s a c t i o n i s i n the 

p u b l i c i n t e r e s t given the adverse e f f e c t s r . i employees and che 

s p e c u l a t i v e nature of the t r a n s p o r t a t i o n b e n e f i t s asserted by the 

A p p l i c a n t s . Macters t o be addressed by AFU m connection w i t h the 

p o s s i b i l i t y t h a t the Board may approve the T r a n s a c t i o n w i l l 

i n c l u d e argument t h a t ^he Board should c o n d i t i o n any approval of 

the T r a n r a c t i o n on issuance of the d e c l a r a t i o n i sought by ARU i n 

1: '.'rnments and b r i e f s t h a t : 1) l a t e s of pay, r u l e s and working 

c o n d i t i o n s under c u r r e n t c o l l e c t i v e b a r g a i n i n g agreemients must be 

preserved; 2) t h a t the record before the Board demonstrates t h a t 

A p p l i c a n t s have not sfjown any n e c e s s i t y f o r o v e r r i d i n g the termiS 

cf c u r r e n t agreements; 3) t h a t mere showings of convenience or 

expedience are not s u f f i c i e n t t o permit any o v e r r i d i n g of CBA 



r i g h t s and 4) t h a t STB approval o. the Tr a n s a c t i o n would not 

c o n s t i t u t e e x p l i c i t or i m p l i c i t approval of agreement changes 

o u t l i n e d i n the A p p l i c a t i o n . 

R e s p e c t f u l l y submitted, 

" / 

Of Counsel: 
W i l l i a m A. Bon 
General Counsel 
Brotherhood c f Maintenance of 
Way Employes 

26555 Evergreen Road 
S u i t e 200 
S o u t h f i e l d , MI 46:76 
(248) 948-1010 

Donald F. G r i f f i n , Esq. 
Brotherhood of Maintenance of 
Way Employes 
10 G. S t r e e t , V.E. 
Su i t e 460 
Washington, D.C 20001-1511 
(202) 638-2135 

Counsel f o r Brotherhood of 
Maintenance of Way Employes 

David Rosen 
O'Donnell Schwartz G l a n s t c i n & Rosen 
DO East 42 S t r e e t , S u i t e 1022 
New York, NY 10165 

Counsel f o r Transport Worke.s Union of America 

Oated: March 31, 1998 

y i i 1 i4uft d^-ipii honey 
Richard S. Edelman 
L. Pat Wynns 
HIGHSAW, MAHONEY& CLARKE, P.C, 
1050 17th S t r e e t , N.W. 
Sui t e 210 
Washington, D.C. 20036 
(202) 296-8500 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t I have caused t o be served one copy of 
the f o r e g o i n g Notice of the A l l i e d R a i l Unions of Their I n t e n t 
t o P a r t i c i p a t e i n Oral Argument and Request f o r Argument Time 
by f i r s t - c l a s 5 > m a i l , postage p r e p a i d , t o the o f f i c e s of the 
p a r t i e s on thf> s e r v i c e l i s t . 

Dated at Washington, D.C. t h i s 31st day of March., 1998. 

{Richard S. Edelman 



STB FD-33388 3-27-98 D ID-i86748 



E D W A R D J , R O D R I G U E Z 
ATTDR'^EY AT LAW 

67 MAIN STREET 

PDST n r n c E B O X 2 9 B 

CENTERBROOK. CONNECTICUT •6«4D9 
A D M I T T E D I N C O N M E C T I C U T 

A N D M A S S A C H U S E T T S 
T E L ; (B60) 767 -9629 
FAX: (860) 767-7419 

TFTfEBfD 
Otfica o! the Secretary 

MAP 3 
rr—1 Par to l 
{ _ 5 J P u b i c . lacord 

March 26, 1998 

Surface Transportation Board 
Office of the Secretary 
Case Cont .-ol Unit 
1925 K Street, N.W. 

Washington, D.C. 20423-0001 | 

Re: STB Finance Docket No. 33388 Oral Argument 

Ladies ano Gentlemen: 

This l e t t e r w i l l serve as notice that I wish to participate in 
ora. argument on beha]f of Housatonic Railroad Company, Inc. My 
argument . . i l l support the Primary Application provided that 
conditions requested by Housatonic Railroad are imposed. 

The argument w i l l address the conditions requested by 
Hoisetonic Railroad, w i l l support those conditions, and w i l l focus 
upen the principal reasons that the requested conaitions are 
necessary to address transaction related harms. The aigument w i l l 
ohow that vhe conc'itions are required to advance the goals and 
purposes of che Transaction. The oral argument w i l l also address 
auy questions which Board members may have concernine; the HPJIC 
position. 

Housatonic Railroad Company, Inc., requests 9 minutes of 
speaking time for oral argument. 

Thank you. 

Very truly yours, 

Edward J . Rodriguez 

EJR/swf 
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REC«:iVEO \t 
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MAiL 
MAK4ufMfSI 

STB 

Surfacff T r a n s p o r t a t i o n Board 
O f f i c e o f the Secretary 
Case C o n t r o l U n i t 
1925 K S t r e e t , N.W. 
Washington, D... 20423-OCOl 

Re: STB Finance Docket No. 333B8 Oral Argument 

Gentlepersons: 

Pursuant t o Decisio.. No. 70, se\-ved March 12, 1998, Bay 
' i l l a g e , Rocky River, and Lakewood, Ohio ("BRL") hereby advise 
vhe Board of t h e i r wish t o p a r t i c i p a t e i n the June 4, 3 998 o r a l 
argument. I n response t o the Board's request f o r i n f o r m a t i o n , 
BRL s t a t e as f o l l o w s : 

1) BRL's o r a l argument w i J l address, (a) the N o r f o l k 
.Southern ("NS") proposal t o increase t r a f f i c on i t s Cleveland t o 
V e r m i l i c n l i n e segment from 13.5 t r a i n s per day t o 34.1 t r a i n s 
per day; ih) the environmental i r p a c t s of t h a t i n c r e a s e ; ( c i 
BRL's proposed m i t i g a t i o n c o n d i t i o n s ; and (d) the s u f f i c i e r c y of 
the m i t i g a t i o n proposed i n the to-be-issufed F i n a l Environmental 
Impact Statement ^"FEIS"). 

2) BRL support the environmental m i t i g a t i o n c o n d i t i o n s 
discussed i n t h e i r February 23, 1998 b r i e f , BRL-7. BRL reserve 
the r i g h t t o support or oppose environmental m i t i g a t i o n 
c o n d i t i o n s proposed by the FEIS. 

3̂  BRL request f i v e minutes of Fpeakir.j tima at t h e o r a l 
argument. BRL are w i l l i n g t o c o o r d i n a t e w i t h o t her i n t e - / e n o r s 
i n t h e event t h a t the t o t a l requested speaking time f o r 



intervenors exceeds the three hours contemplated by Decisicn No. 
70. 

Respectfully su'-mitted, 

\ y 

cc : A l l P a i t i e s 

---- Jy 
Steven J. Kalish 

Attorney f o r : 
City of Bay V i l l a g e 
City of Rocky River 
City of Lake'..ood 
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Office af ttie Secretary 

MAR 2 3 1998 

LsiJ Pubic Racofd 

Before the 
)LRFACE TRANSPORTATION BOARD 

Washmgton. D.C. 20423 

Financr Docket No. 33388 

CSt̂ ^ Cori)oration and CSX Transportation Inc. 
Nortolk Southem Coqjoration and 

Nortolk Southem Railway Compary 
" Control and Operating Lease.s/Agreements --/^ 
Comail Inc. and Coasolidated Rail CorjioraiionLl. 

C E R T I F I C A T E OF S E R V I C E 

I hereby certif> that on M.uch 20. 1998. a copy of the (oregoing letter from Mayor 

Michael R, White, dated March 19, 1998 to ChauTnan Linda Morgan. Suriace 

I ransportation Boaid, vvas served by hand deliver}' upon ihe following: 

The Honorable Jti ob Leventh U 
Administrative Law Judg(> 
Federal En^ igy Regulatoiy ("lommission 
888 Fust Stieet. N,E, 
Suite I I F 
Washington, D.C. 20426 

.hihn M. Nannes 
Skadden, .Xrps. .Slate. Meagher 

tS: Flom L,L,P, 
1440 New Vork Avenue. N.W, 
Washington, D (\ 20005-2111 

Samuel M, Sip.\ Jr, 
Steptoe (S: Johnson L.L,P. 
1330 ConnecTicut Avenue. N.W. 
Wa.slv.ngton. D.C. 20036-1795 

Richard A. Allen 
John V . Edward.s 
Zuckert. Scoutt & Rasenberger. L.L.P. 
888 Seventeenth Stieet, N.W. 
Suite 600 
Washington. D.C. 20006-3939 

Dennis G. Lyons 
Drew A. Harker 
Amold & Porter 
555 12th Street. N.W, 
Washmgton. D.C, 20004-1202 

Paul A. Cunningham 
Harkin« Cunningham 
1300 .Nineteenth Street. N.W. 
Suite 600 
Washington, D.C. 20036 

g54599 1 



and by first class mail, postage pre-paid upon all other Parties of Record m this 

proceeding. 

Charles A. Spi^lulnik 

g545991 



C rv ..r •; -".-M:'.; 
V ,.r J,? ~ . . • •,- V J V C " 

t.. 'Ld.-i:^eAve"u- March 19, 1998 

Linda .Morgan, Chairman 
Surface Transportation Boa.-'d 
IQ25 K Street, N.W , Su.te 820 
Washington, D.C 20*̂ 23 

Re: STB Docket No, CSX Corporation, e t ^ 
Control and Operat.i^ Leases/,Agreemen is. 
Coiiiail. hiy aud Coi;si.,hi4citfeU Rati CmpotaUou 

Dear Chairma.r. Morgan' 

I have .-eceived and reviewed the Bor-ra's Decision No. 71 issued in this 
proceeding on March 17, 1998. I axn puzzled and concerned by the 
Decision As vou know, the impact of this proposed transaction or. the 
health, saiety, Uves and hving conditions of the people -.n Clevel£,nd's 
ncighbor.noods has been at thc forefront cf all of thc matenals filed by 
the Cit>' in this proceeding, 

• L 'np r r r e r i rn r r ( i increases m T^iin f r r q i i e n -ies rhrnnoh 

residential neighborhoods ranging from 1. 4-''C to l,l88"o 

• LLfe-threatening delays for Police, Fire and Emergency Medical 
Service at thirteen grade crossmgs on vhe affected rail liurs 

• One of the largest increases in hazardous materials 
transportation nation-wide, from 7,000 to 81,000 car loads per 
year through Cleveland's prrmicr cultural district and thc 
surroundmg neighborhoods 

• Up to a three-fold increase in noise for homes, schools, 
hospitals and businesses nceu- certain tracks 

The process m which the Section of Environmental Analysis (SEA) is now 
engaged, as I understand it, is to take a careful, detailed study of the 
potentiai impacts of the transaction, based on information SEA and its 
cons iltants gather from every possible source with knowledge of those 
impacts The City hac fiied extenoive Comments on thc Draft 



Environmental Lnpiict Statemen; (ElS "hat 1 hope vou have had a chance '.o 
"ev.cw We have do.:umented the impacts, cf .ncr-iasir.g train frequencies and 
proposed solutions m an atte.npr m r-igage rhe r.Tlrn.iris ir sennus riisc issinns 
abcu: ways to reduce these impacts. 

Now, the SE.A is :n the process of gathering its own iiiformaticM about these 
im.pacts. That is its jcD as it works to create thf? Final EIS In the limited 
contacts that my Btaff and counael have had wich SC.\ and its conoultanta, 
SEA has been ncthing but objective and entirely neutrel - they have been 
fcrthright that ail thev want or are ab.c to do at this time is hsien and analyze, 
m order to gain a beiter understanding ofour concerns, the poter.tial impacts 
and the possible solutions to the serious problems the proposed transactions 
WTU create for thc people who hvc. •work, raise chi.drcii ar.d pla.i thc'r futures 
m our neig;" rhov.ds. 

SEA also offered to me'ii i te discussions between Cleveland and the railroads a 
function that appeared t j "he Cit\' to be entirely app'opnate for thi* Board. 
This IS particularly important, because in rr.nrc than a dozen meet.ngs witn '.ne 
rail.-oacs, tnere has beer. .NO PROGRESS on the core issue of t.ne need to 
reduce tram frequencies m cur residential neighborhoods in order to mitigate 
the communities' conccr.ns -A-ith noisc 3afct>', hs;:'.rdous materials 
transoortation, c.cpertv' values and environmer f,-': justice ,At a time when tho 
railroads were refusing to engage m any mear.mgfu. cialogue aDout thc 
horrendous sirii;^rinr rh*>ir proposal rreRted and the solutions we proposed to 
address it, SE.A's willingness to listen ar.d its offer to : cdiate were a welcome 
eharigf f r j m the terse responses v,e had been getting in private meetings with 
the railroads, notwithstai^dmg the many "feel good" "wc can work this out'' 
letters we contmue to receive f.-om Lhe railroad companies D<;.vi5ion No, 71 
appears to cut the SEA etaff and consultants otf f rcm being able to do dicir 
jobs fully. 

Please do not misunderstand my reason for w-irmg We in Cleveland are eage-
to have a meaningful, substanuve discussion with the rai'i'oads about real 
solutions tc tlie fui idrtiaciual p. -b.cm of increased 'Lrain frequencies. Wc have 
tr.ed before to m.eet with the railroads, but they have not demonstrated any 
real willingness to find a meanmgful way to address our fundamental problem 
a-nh their plar - the rsulroads are proposmg to route too many freight traine 
through our residential neighborhoods when viable alte.-nativc routes exist m 
industrial corridors and around Cleveland, In laet. I personally have toic .Mr. 
Snow and Mr. Goode that I bciieve thc best resolution \^ould come from 
intense, good faith negouations among thc railroads and the affected 
communr.ieo, and that thc Cit>- of Clcvcl:md standa ready and w;lhng at any 



time ar.d any where :o engage ir. serious meanin^f'_.! ncgctiations -vith the 
ra.lro£:ds 

UafuriUinaLely, rather than working with the affected communities tc devise a 
routing plan that serves bo'.h the busii.ess intercs's of the railroads ar.d the 
humaji needs of the people of this coTimunity, -he raiirrads have arrempTeH in 
isolate us f rom cur neighboring communi'.iee by attaclcing our alrernative 
p.-opcaa.s, cuid atten.p-.iiig tu buy uff UUJ .ic.j^liLui:* oi^c b., une This .s 
particularly cisturbmg necause the proposed train trequencies will cause the 
greatest damage m the neighborhoods Df Cleveland m ierms of complexity and 
seventy. We remain convinced, however, that if the rsulroads would uee their 
expertise tc work with, us te f . i i I a iuii tuallv ci..Lcp'.dblc lung icw-i .c^iu. ia l 
solu'jcn - rather tha.n expencir.g their vast resources to attack us tor trying -
together wv? would find a '.\av rc resolve our difference 

Chairman Morgan, it 13 important to m.e :hat vou understand that I am happy 
lc meet and talk with .Mr John Snow of CSX - agam Over the past six 
months, I personallv have met with .Mr Snow twice, spoken with h.m bv 
telephone qt >as* four times, and have met v\,".th C?X Chief C lerat.ng Officer 
Carl Taylor twice In addition, key mcm'^crs of my Cabinet and Execuuve staJ'f 
have parucipated in .nume.rous meetings and telep.ncnc conferences with CSX 
stiJf 

I a.80 am happy to meet and talk with Mr. Dav.d Goode of NS again. VMiile 
i.i> si.af.'" 1ms had enduing meetings and telep.nonc conversaticns with .\S staff, 
Mr. Gcode came to Cleveland tc meet with me for thc first time last wee.<. 
While ! would have expervH Mr Onode -n rome ro meet with me much earher 
m ihie proceae, 1 believe we had Q prcductivc meeting On that same day, key 
i.iciiibciij uf my staff met wiLh .NS staff to hear their pi^liminary thoughts 
regarding environm.ental mitigation for the first time. The next day, NS 
engineers met with our planners and consi.Iranrs to riiscuss rfie railroads' 
concerns with the Cltveland altffrnativee. 

To date, thc railroads have oilcrcd no meanmgrul solution to the problem cl 
tram frequencies in our neighborhoods Now that the Boa.'d has issued 
Decision No 71, I hope that our ongoing discussions with the rsulroads N -̂.U be 
prcductivc and that both CSX ajid Ncif^lk Scutheiu wdl cu.uc lu these 
meetings prepared to think creanvcly abou.; soluuons tc the prob.ems their 
L-ansaction will create for the people of Cleve.and and the surrounding 
commumues 1 hope that they will parTinpare n these discussions with an 
^pen mmd, I hope that we VMII be able to come to you together on April 15 with 
a .'cpcrt thiat wc have .cached an agreement about a plan for miu^ation of the 
harm to Cleveland's people and neighborhoods, 1 also hope, however, that if we 



are not able :o reach an agreement, tnat SE.A will have been able to gather the 
information it needs to (.uuiplctc Lhe ciralysis of the situauon here and of 
possible remedies for it. 

In clcsing, I want you to knov. thnt it 13 not m.y dcsuc to .Ight the railroads. 
My clear preference is to achieve a negotiated settlement. However, if the 
railroads continue to refuse to directly deal with the core issue of trai.i 
frequencies m our neighborhoods, 1 beheve rhey will (.••Afe this ccmrr-u.-iitv v<ith 
no choice but to do everything wUh n our means to fight this plan oefcrc the 
Board, and if necessary, thr couits. No lau.Lci what the ultimate outcome -
win or lose - •he people of the Citv of Cleveland are worth thc fight. 

Thank you for your attention to this .mportant matter, 

Sinccrelv, 

Michael R . ' ^ i t c I 
Mayor 

cc: Secrctar>- Rodney Slater, Department of Transportation 
Congressman Louis Stokes 
Congressman Dennis Kucinich 
Vioe Chairman Gus A. Owen, Surface Transportation Board 
Cfovemor George V, Voinovich 
Thom.as O'Leary, Ohio Rail Development Commission 
Mr. John Snow-
Mr, David Goode 
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Mareh M. I'm 

B\ llANn 

ilonorable \ criioii . \ . W illiam.s 
Seeietarx 
Siirfiec jr^insportation lioard 
1 . Street. N W 
W 'vjlon. D C. Jl)42.>-(HH)1 

KH l l \ K | l I \ M I K I \ M 1 JK 

K M l S \ BRDDSKI 

)1 N M I l K \ I O H N 

lO \ IKR(.K HI 
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S H I R R l l I I I INI K 

I D I I I ) \ Nl WS1AN' 

M VKK 11 M I A ' A N 

Kl ( , l Nl V S U M K 

JOHN I) S(H KNAI • 

; i \ R \ l > I \*1 INl r 

KIISI M i l HI I 1 Wl INRNh-

IOSI I ' l l 1 VI N o r s K A S 

' N O I A M i r ; i 111. I I C 

NV AR NO. 4 

Re: S f B I inanee Doeket No. .vv"S8. CSX Corp. and CSX I ransp.. ine . 
Nnrfolk Sc>iitlKTn Corp. and Norfolk Southern R\. Co. - Control and 
Operatini: I eases .Aiireenients -- Conrail Ine. and Consolidaled Rail Corp. 

Dear Seeret.ir> W illi.inis: 

1 nelosed tor filmi.' v ith the Surlaee I r.inspon.uion Bo.ird (the "Board"") i r tbe abo\e-
ntcenee proeeediiiLi .iie an orisiinal ai d l . '^ eopies of Neu \ ork <.t .Atlantie R; ilua> s Motion 
for I ea\e lo f i l e RepK and Repl\ to Briet'o!'Congressional Delegation (the ' .lepl>""). In 
aeeordanee uitb Deeisioi No. 6. dated M.i \ Î > )̂7. issued b\ the Board in this proeeeding. 
also enclosed is a .V.s-ineh disk eontaining this Repl> formatted in W .ird Pertee'. I his PcpK and 
the aeeompanying disk are designated as N ^ AR No. 4. in aeeoid;inee uith 4̂ ) t . I .R. si 

1 i.si).4(an:) 

i'lease aekiu»u ledge reeeipt oi this letter b\ date-sta.nping the enelosed aekno>-Jedgmenl 

eop\ and leluniing it to our mes.senger. 

\'er\ truh .ours. 

• I 
1 

Rose-Miehele W einrsb 



N\ AR No. 4 

BKKORH run 
Sl RFA( K I RANSPOR I ATION BOARD 

Kinancc Docket No. ^^^HH 

1 NX rOR"ORA I ION AND ( S \ I RANSIHJRTATION. \\< . 
NORKOl k SOI I HURN (ORPOR I ION AND 
NORKOI k SOI rilKRN RAll.WAV COMPANV 

- (ON I ROI. AND OPKRATIN(. I.K \SFS U.RHKMKN I S 
(ONRAII. IN( . AND(ONSOI.IDAI KI) RAII. (ORPORATION 

MOUON KOR I K \ \ K TO KII.H 
RKPI V AND 

RFPl.V OK NFW V ' Uk & A T I . A N T K RAII W AV 
ro BRIKK OK ( ON(.RKSSl()NAI DFI.K(;ATION 

IN Sl PPORI OK rHK INTKR\ FN riON PFTITION 

NFW V ( )Rk& ATLANTK RAII W AV 

Bv its Attorney 

Mark ll. Sidman 
K »sc-Michclc W cinryh 
Acincr. Brodsk>, Sidman C Kider, P.C 
1.̂ 50 New V ork A\cnuc, N.W . 
Suiic SiHI 
Washinston . D.( . 2(M)0i>-4797 
(202) f)2S-2(»>(> 

Darcdi March 19, 1998 



Bl iORI 111! 
Sl Rl \( I IRANSPORIAIION BOARD 

i iiuinee Doeket No. s.'s.s88 

CSX CORPORA I 1< »N ANDl SX IRANSPORI A 1 ION. INC 
NORIOI K SOI I l l l RN tORl'ORAilON AND 
NORIOI R ^ )l Mil <N RAII W A> C ()MI^AN^ 

- CON I ROI ANI) OPI RA I ING I I ASI S A(iRl I A l l N IS -
tONRAII |VC . ANDCONSOl.lDAil i) RAIL CORPORA I IO. ' 

\ l O l l ( : N iOR I I W I IO I II 1 
Rl PI ^ .\ND 

Ri i ' l ^ Ol NIA\ ^ORKcS: A l l AN 1 K R.MI "\"%.\V 
lOi^RII Ol C ONGRI SSUr \1 DI I K i A i l O N 

IN SIPPORI Ol n i l INl I R \ l NIION Pl IIIION 

I. MOIION OF NFW V ORk cV; ATI.ANTK R All W AV FOR I FAVF T() FII F 

I he proeedural si hedule issued b\ the Surf.iee I i.ins|n>rlalion Board (the ""Bovird "! m 

Deeision Numbers b .iiid 12 m IIK .ibo\ e-reteienee proeeeding does not eontemplate replies to 

the bnefs filed uith the iiodvd m inis proeeeding Beeause the Bnet (the "Brief i ot 

C\ingressioiial Delegation ("Congressional Delegation"! iii Support ot the Intervention Peliiion-

(ihe "Petilion""i eontains taetiial misreprese'ruitioiiN eoneerning Ni.'v \ ork iN Atlantie R,t:lua\ 

("N'l AR""!. N \ \R urges the Board to m.ike an exeeptioi. to the proeedural sehedule and aeeept 

its reph (the "Repl\""i to the Ihiet' I he Repb uill be limited solel\ to the eorreetitm ofthe 

erroneous taetual .issenuMis m.ide in the Bnet'that direetl> eoneern N^ AR I hese taetiial 

I or purpose^ ot idi.'ntitk.itioii. the tuil titie ot thc Bnot Inicrvcntuni l\'!itioM ot C on;:'cssni.iii .Icrroid 
. ' .inJ 2.' 1 HIKT Mcihcrs otCoriLircss tor liK iu-ioii ot .i (. IVISN - li.irhor I lo.it Opcr.itmii. thc B.i> Ridgc l.iiic ot 

tiic I OML: IsLind R.iilro.id. the \ c u oris Coniicctmy R.iilro.id. U.ik I'oint \ .ird. Il.iricm Ri\cr N ard. the Neu N ork 
Icrmm.'i Produce NKirkcl. b>\h Mrcci \ .nd .ind i resh fond .linKlioii .md thc irack.iec Riehts on thc Northeast 

C orridor to a I uil Service .lui.ciion uilh thc Providence and \\orce^tcr Raiiroad. Aii in thc Joint Facilities Railroad 
and tor Open NcsCss tor I lan-lludM'n Iniermodal Service on tlic Northeast Corridor Propiiscd bv the Petitioners as 



nii.srcpresenlalions appe.ir for the .Ir-i t ime in the Brief: aeeordinglv. N'V.AR did not have an 

opportunitv to iddress these matte'-., earlier, in .leeordanee wi i i i the priKedural sehedule 

governing this proceeding. I;i order tor the Board to have an aeeurate t'.ietiu.' baekground on 

uh ieh to base anv deeisu>n direetlv afleetmg NN AR. N^ . \R herebv respeeltiiMv submits this 

Replv 

I I . R K P I V 

A. Background 

lhe Petition, uh ieh vv.is i'iled wi th the l ioaid IMI Oetober S. P)^)7. requests that the Bo.ird 

eondit ion approval ot the prim.rv .ipplieation ' l ied bv CSX C orporation. C SX Iransponation. 

Ine.. N(>rtolk Si)u!ltern t orporation .tnd Nort'olk .southern R.iiluav Company on the creation o f a 

joint taeilitv east ot the Hudson River i lie intervention Petition proposed th.it this new joint 

t.ieilitv inelude tlie Bav R d.e I me. uh ieh extends I I miles t'-'om Bush .Uinetion in i i rook lvn to 

1 lesl; I'ond m Oueeiis .V e I xhibit . \ . \ l a p o f B.i> Ridge I ine. lhe 1 ong Island Rail Road 

Companv ('•! IRR "i ouns the Bav R id ' : . ! ine I nder the terms o f a N.n ember IS. PH)6. 

operating .igreement, N VAR h.is .1 :()-vea. . M I U H V C freight Iraiiehi.se o \er the entire I.IRR rail 

svstem. ineluding the B.'v Ridge I me Although I IRR eontinues to provide passenger service 

over the m.in.-i'v oi lines in tbe I IRR rail sv stem, no passenger operations oeeur over the Bav 

Ridgc I me .' hus. NA' AR 1 the sole oper.itiir ov er this line. 

On Deeember L^. p ) ' r . N^ . \R responded to the I 'eti i ion. urging the Board to rejeet the 

toreed melusion oi'the B.iv Ridge I ine in the pri>posed joint f.ieilitv (the "F^esponse"). NA AR 

aC\>ndition ot thc .Xcquisiuon Rci.|ucsii.d -- Unci ot th j C ongrc -sion.il l)eleL:.ition in Support ol the Intervciilion 
Pel It ion 



noted th.it no' oni\ vvould sueh a foreed iiiehi^iiM'! threaten N^'.\R"s existence, hut that sueh an 

aelion uas not sanctioned under the IC C 1 enmnalion .Act oi 1W5. 

B. Factual Frrors 

1. .\ ) lA' Dncs .\tii /'.'/t/o/ se llic hKlusinn of the Buv Ritlyc line in ils 

Response. N>'AR set toitli m detail the factual and legal re.isons whv it i>pposes th: proposal in 

the i'ctition for |i>int use ofthe Bav Ridge I ine Notwithstanding this unambigutais statement of 

N^ .\R's opposition itl such A pro|ios.il, the Bnet st.ites: 

At the request ot the C ongressional Delegation, wilh ihc 
cihlnrsi incnl of die Citv of New V'ork and the State ot New ^ ork 
ovvners of .ill or part ofthe |Nevv 'N'ork Cross I larbor . nd N^ \R|. 
respectivelv. the Board has thc aathoritv under 10 )̂(»7(e)(1 ) and 
I l.'̂ 24(c) to order inclusion of these tacilities vvithin the lines undei 
llic control ofthe [joint facilitv |. (emphasis added) 

.S'l'c Brief.it I*> Ihe elear implication ofthis st.itenient is that NN" AR supports the 

inc u.>:on otTlie B.iv Ridge 1 mc m a joint laeilitv operation. I Iiis staiement. 

hovvever. is wrong; NV" AR does not endorse the proposal ofthe C"ongressional 

Delegation, as it relates to the Bav Ridge I me. and has never indicated otherwise. 

2. Hu- SuHt nf Aeu )nrk /n/v nn nw nership interesi in \ ) iR l he 

st.itemeni ot endorsement eironeouslv .ittributcd to NV .\R appears to stem trom the 

C'opgression.il Deleg.itions misunderst.mding of NV AR"s ownership stmcture lhe Brief states: 

\t the request ofthe C'ongressioii.il Delegation, with the 
endorsement ofthe ( iiy of Aeu }nrk iiml llic Sniic nt .\cw Ynrk. 
nw Ihf \ nt illl nr pari nf the / Aeu ) ork ( rnw Ihtrhnr nntl \ ) .iR\. 
rcspct i : \ \ l \ . the lioard has the authorilv under .jI()^J(i7(e)( I) and 
I I •̂ 24(ei to order inclusion of these facilities within the lines under 
thc control ofthe [joint facilitv |. (emphasis added) 

.Vl /(/. lhe St.ue ofNew Vork does not h.ive now. nor h.is it ever had. anv ownership interest in 

NN \R 1 hcret.Mc. even assuming that the State ot New Vork endorsed the proposal regarding 



inclusiiMi ofthe iiav Ridge 1 ine in ajoint facilitv operatien. sueh .in > ndorsement w.>uld have no 

ettect on NA Ai-i s opposition to this proposed inclusion. 

3. .\ )11 A' v ti{:ri. t n!t ni w ilh Oiici-ns HnroNf^h Pn-siik nl nml Mi irn-\< . th 

rixtirtliiiii iniinuipal snlit' lu/s/e n\it*u uus nnl iicti In /xM/ev nt ctipntiiv in its B'riet, the 

Congiessionai Delegation states; 

Due to unreli.ibililv. the floats .is preseiulv opeiated iiave not been 
abie to attract and hold this traffic, iiecause the |Consolidatcu Rail 
Corpor.itioiil serviee via I rcsh Pond does nut have sufficient 
e.ip.ieitv to handle |munieipal si>lid waste| traffic efficientlv either, 
the INVAR I has entered into agreements vvith the (,'iicens iiorough 
President and Metto-North not to handle anv such traffic lor at 
least a tlve-vear pern>d 

.S'c'i' itl at S I his statenient is incorrict on several grounds I he agreemenl lo 

whieh the Congressional Delegaiion refers eoneeriis ilu- nit ihnjs bv which such 

tr.iftie ut>uld move, not the nhilm \o move the trviftle. I b'.- e.it.ilv st tor this 

agreement v̂.ls the desire to minimi/e .mv disruption caused bv the handling of 

this trallic to the surrounding eommunities in Oucens iioriuigh and not any 

eapaeitv detieieneies of New Vork t n>ss 1 l.irbor or C onsolidated Rail 

Corpioration. .is suggested bv the C'ongres> iiMtal Deleg.ition. I here simplv is no 

agreement among NV \R. (̂ luceiis Borough and Metro-North | leventing NV.AR 

from handlmg nninicipal si>lid waste tr.it'tle. let al(>ne an agreement that lasts for 

tive years. 

In i ebru.irv Î )'̂ )"'. .it the request of the Ciiiv ernor of New Vi>rk. NV AR did 

agree voluntarilv to a moratorium on the transportation of nuinicipal solid waste 

tr.it'tle until Deeember 1̂ )̂'-) l his tei: porarv mor.itorium exists at the request of 



the State and not beeause ofa lack ofcap.iei'v on the part of .;nv ofthe potential 

participating earners to handle this tvpe of traffic, 

('. (onclusion 

I OI the foregoing reasons. N'V.AR requests that the iVuird grant its motu)n for leave to file 

this RcpK and enter the Replv into the record tor this proceeJii>g. 

Respeclfully submitted. 

Mark I I , Sidman 
Rose-Nhchele W'einrv b 
I.'>5() New \ox\. Avenue, N.W". 
Suite SOO 
Washington. D.C. 2o;'(».v47y7 

D.iled Mareh M .̂ PWS 

I - r i i ; ^ l l l l l tmiw issi, : IIK doc 
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MAR-19-1998 08:56 APCI-NY 212 687 9501 P.02/02 

VERIFICATION 

I, Bruce A. Lieberman, hereby affirm and state that I . ive read the 
foregoing Motion for Leave to File Reply and Keply of New > arit & Atlantic 
Railway to Brief of Congressional Delegation, that I am personally familiar with its 
contents, and that the facts set forth therein are true and connect to the best of my 
Icnowiedge, information, and belief. 

Executed by the undersi?/ned on this 1996, 

Bruce A, Lieberman 



C E R T I F K ATF OF SERVK F 

I lierebv certifv that on March P>. P>'>8. a copy ofthe foregoing Molion for Leave lo lile 

Reply and Reply of New V'ork X .'Xtlantie Railvvav was served by flrst-cli'.ss maii. postage pre­

paid on; 

(i) Parties of Reeord 

(ii) .Administrative Law .ludge .lacob l eventhal 
I ederal I nergy Regulatory Commission 
888 1 inst Street, NL.. Suite H i 
W .ishington. DC 2000(>-.3̂ >.''̂ «-) 

(iil) I Kmorable .(anet Reno 
.•\ttorney Cieneral ofthe I nited States 
Department of .lustice 
)̂>i) I'ennsyIvania .Avenue, N.W . 

Room 4440 
Washington. D.C. 205.i()-0001 

(iv ) I .S. Secretarv of i ranspe<rlation 
Department of Transportation 
400 7th Street. S.W' 
W'ashiniitiMi. DC 2()5W 

/ ^ ^ ,.'My t̂ f / f / j^V y ^ -
Rose-Michele Weinryb. Lsq. 
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•&RLFS L UTTLE 
• national President 

iON A BOYO. JR 
r '̂ Presidenl 

united 
transportation 

GRIFFETH 
• ,i .Swretary and Treasurer union 

146O0 DETROIT AVENUE 
CLEVELAND OHIO 4410-'-4250 
PHONE 216-228-9400 
FAX 216 228-0937 

LEGAL DEPARTMENT 
CLINTONJ MILLER ill 
Gonerat Counsel 

KEVIN C BROI 
Associate G c ' , 

HObk HT I »,' ; 
Associate Generai Cou,nse 

March 18. 1998 

DANIEL R ELLIOTT III 
Assistant General Counsel 

Vemon A Wiii'ams. Secretary 
Surface Transportation Board 
1̂ 25 K Street, N W 
Washington. DC 20423-0001 

Re STB Finance Docket No .13388 Oral 
Argument 

Dear Mr Williams 

Pursuant to Decision No 70 in this pi oceeding, United Transportation Union ("UTU") wishes 
to participate in oru! argument on June 4, 1998 UTU wili address the commitments from vhe 
applicants to UTU as to how the labor protective conditions required to be imposed herein will be 
applied Based on these commitments from the applicants, UTU supports the primary application 
UTU asks for twenty minutes speaking iime at the oral argument 

Thank your f<>r your attention to this matter 

Very truly yours. 

Clinton J M 
General Cou* 

cc All panies of record 

1 ^ SNTtRFD l l 
Ot*icfiio!trieSe:i«tarv 

i 
! MSR ' 9 ITO 

E3 Part of 
Public Roccd I 
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Loi'IS E. Gn viMi K 
OK C'(H Nsri 
(2(12) 166-6.'.12 

BV HAND 

B . A L L J .ANIK U.P 

I I (> U S I '1 

14.">.-> 1 ."S,,,, , , MW. Sl 111 J j r ^ 
VVvsniNcroN. D C 2(KXr> 

I i i i i n i i M 202-(i:iH-:Vi07 
1 v s iMi i i 78.<-(><»47 

March 18. 1998 

Honorable Vcrnoi. A, Williams 
Secretary 
Surface I ran: portation Board 
Suile 700 
Case Control I hiit 
1925 K, Street. N.W, 
W'ashit>uton. D.C. 20423-0001 

RECEIVED 
M̂R 18 1998 

MANAGEMENT 
N SIB 

, > - . J g i t o m e r @ b , 

9 

I 

Ke; STB Finance Docket No. 33388 Oral Argument 

Dear Secretary Williams: 

AIM Limited ("AIM ") intends to participale at tlie oral argunienl that the Surfaee 
I raiisportat; MI Board will hold in the above entitled matter on .lune 4. 1998. API. will 
address the reasons for the Board to: (I) disapprove Section 2.2(e; ofthe Iransaction 
Agreement vvhich would otherwise allocate Rai! Iransportation Contracts beiween CSX 
'I ransponation. Ine. and Norfolk Southern Rail-way Companv: and (2) not < verride the 
terms of Rail Transportation Coniract . iiicludinL' non-assignment clauses. Subject to 
disapproval of Section 2.2(e) and nol overriding any ofthe terms of Rail Transportation 
Contracts. AIM v.i uld support the primary application. AIM. takes no position on the 
responsi c appiicalion and olher requests Tor eonditions. AIM. requesls 15 minutes 
speaking time. 

I ' l i m i . v M ) . (Ji<HK>N VVvsllLMiTON. D . C . Ssi L.M. OlMXKJN 





B . A L L J A N I K U.I ' 

Honorable Vernon A. W illiams 
:>:'-ch 18. 1998 
I'aee 2 

1 nclosed ate 25 copies of this letter. P'ease time and dale stamp the extra copy of 
this letier and return't with our messenger. Thank Vviu Tor your assistance. ITyou have 
anv questions, please e '̂ll me. 

Sinc^pe^^ 

'^^Jfy yjtM/A 
LouiX/l'.. (litonvr. Lsa. 
Of-eounsel 
Ball .lanik LLP 
1455 L Streei. N.W. 
Washingion. D,C, 20005 
(202) 466-6532 

Ann Tingarette llasse. Tsq, 
Vice i'resideiit X. Cieneral Counsel 
APL Land I ranspori Serv ices 
l i l l Broadwav 
Oakland. CA 94607 
(510)272-7284 

I iiereoy certif that i nave eaused this letter to be served by first ciass maii. postage 

pre-paid on all parties of reeord in S'TB I'inance Doeket 

^Louis E, Gitomer 
March 18. 1998 
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OFFICE (202) 371 9500 

DONELAN, CLEARY, WOOD & MASER, I'.C. 

ATTORNEYS AND COUNSFLOhb AT LAW 
CJITE 750 

1100 ;̂ '̂ w YORK AVENUE. N W 
WASHINGTON. D C. 20005-3934 TELECOPIER (202) 371-0900 

Febru.!rv 24. 1998 

Mr. Robert Link 
Surface Transportation Board 
1925 K StrecL N.W. 
Washington, D.C. ff 'I 

Re: Certificate of Service and .Service List. 

Dear Mr. Link: 

Yesterday. Monday. February 23. 1998. I sent a s.n rt letter brief filing to ycur 
office in regards to Finance Docket 33388. I inadvertently leu out the Certificate of 
Service and the Service List. 

Attached please find an origin..' uid 25 copies of the Certificate of Servi- e a.id the 
Service Lisl. 

I apologize for the coniusio.i. 

Sincerely. 

Shannon R. Harris 
Secretarv 

O^i'Enfifi 
Office ot ine Secre.ary 

m 2 * 
p—1 Partot 
L 2 J P j.^iic Record ..J 



CERTIFK ATF OF SFRVICE 

1 hereby certify that I hav.̂  this 23rd dav of I'ebruary. 1998, sei'.ed a copy of the 
foregoing letter on behalf of The Nationi'l Induslrial League, by first ciass mail, postage 
prepaid, upon the following: 

Shannon R. Harris 



Mr. Richard A. Allen 
Zuckert, Scout, Rasenberger 
888 - 17th Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 

Mr, Steve M. Coulter 
Exxon Conipany, U.S.A. 
Post Office Box 3272 
Houston, TX 77210-4692 

Mr. Nels Ackerson 
Ti 3 Ackerson Group 
1275 Pennsylvania A"cni,!e, N,W. 
Suite 1100 
Wasfiington, D C. 20004-2404 

Mr. David W. Donely 
3361 Stafford Street 
Pittsburgfi, PA 15204-1441 

Mr. David Berger 
Berr ^r and Montague, P C. 
1622 Locust Street 
Philadelphia, PA 19103-6305 

Mr. John K. Dunleavy 
Assistant Attorney Gerera 
133 State Street, St.ite Acmin. Bldg. 
Montpelier. VT 05633-5C01 

Mr. Ross B. Capon 
Nat'l. AKsi'n. of Rail,oads Passenger 
900 Second Street, N.E. 
Suite 308 
Washington, D C. 20002-3357 

Mr Donald W. Dunlevy 
230 State Street 
UTU State Legislative Director 
Penn. AFL-CIO Buiiding, Second Floor 
Harrisburgh. PA 17101-1138 

Ms. Sylvia Chinn-Levy 
higrgovernmental Co-Op 
969 Copley Road 
Akron, OH 44320-2992 

Mr. David Dysard 
TMACOG 
Post Office Box 9508 
300 ("antral Linion Plaza 
Toledo, OH 43697-9508 

M' r Q î D, Coleman 
Hoppel, Mayer & Coleman 
1000 Connecticut Avenue, N.W. 
Suite 4C0 
Washington. D C. 20036-5302 

Mr. Carl Feller 
DeKaib Agra, Inc, 
P.O. Box 127 
4743 County Road ;i8 
Waterloo, IN 46793-0127 

Mr Robert J Cooper 
Chairman Chairperson 
500 Water Street 
Jacksonville. FL 32202-4420 

Mr. J. D. Fitzgerald 
UUT. General Chairper<: .n 
400 East Evergreen Blvd., Suite 217 
Vancouver, WA 98660-3264 



Mr Edward D Greenberg 
Galland, Kharascn & Morse 
1054 - 31st Streei, N W. 
Washington, D C. 20007-4492 

Mr. J. Patrick Latz 
Heavy Lift Cargo System 
Post Office Box 51451 
Indianapolis, IN 46251-0451 

Mr. David L. Hall 
Commonwealth Consulting Associates 
13103 FM 1960 West, Suite 204 
Houston, TX 77065-4069 

Mr John K. Leary 
S E. Penn. Tr?ns, Authority 
1234 Market Street, 5»h Floor 
Philadelphia, PA 19107-3780 

Mr. James W. Harris 
The Metroplitan Planning Oiganization 
1 World Trade Center 
Suite 82 Ec,.t 
New York, NY 10048-0043 

Ms. Sherri Lehman 
Corn Refiners Ass'n, 
1701 Pennsylvania Avenue, N.W. 
Washington, D.C. i"0006-5805 

Mr.Ernest J. lerardi 
Nixon Hargrave DeVans Doyle. L.L P. 
P.O. Box lOo l , Clinton Square 
Rochester, NY 14603-1051 

Mr. Dennis G. Lyons 
Arnold & Porter 
555 -12th Street, N.W. 
Wasnington, D.C. 20004-1202 

Mr. Fritz R. Kahn 
1100 New York Avenue, N.W. 
Suite 750 We^t Tu.-.'C 
Vv'ashington, C.C 20005-3034 

Mr. David J. Matty 
City of Rocky River 
21012 Hilliard Road 
Rocky River, OH 44116-3398 

Mr. Steven J. Kalish 
McCarthy, Sweeney & Harkaway 
1750 Pennsylvania Avenue, N.W. 
Washington, D C 20006-4502 

George W. Mayo, Jr. 
Hogan & Hartson, L.L.P. 
555 Thirteenth Street, N,W. 
Washington, D.C, 20004-1109 

Mr David D. King 
Beaufort and Morehead R.R. Co. 
Post Office Box 25201 
Ralciqh, NC 27611-520' 

Mr Thomas F. McFarland, Jr. 
McFarland & Hennan 
20 North Wacker Drive 
Suite 1330 
Chicago, IL 60606-3101 



f Mr. James F. McGrail 
1 Commonwealth of Mass. Exec. 
j Office of Trans. & Const. 

10 Park Plaza, Room 3170 
1 Boston, MA 02116-3969 

Mr. John M. Robinson 
9616 Old Spnng RcaJ 
Kensington, MD 20895-3124 

Mr. H. iJouglas Midkiff 
65 W-.̂ st Broa^ Street 
Suite 01 
Rochester, NY 14614-2210 

Mr. Anthony P. Semancik 
347 Madison Avenue 
New York MY 1o017-3706 

Mr. Clinton J. Miller III 
1 United Transportation Union 
1 1-̂ 600 Detroit Avenue 

Cleveland, OH 44107-4250 

Mr. James E. Shepherd 
Tuscola & Saginaw Bay 
Post Cffice Box 5130 
Owosso, Ml 43367-0550 

Mr William A. Mullins 
Troutman & Sanders, L.L.P. 
1300 Eye Street, N.W. 

1 Suite 500 East 
Washington, D C. 20005-3314 

Mr. William L. Slover 
Slover & Loftus 
1224 - 17th Street, N.V . 
Washington, D.C. 20036-3003 

M.John L. Oberdorfer 
Patton, Boggs, L.L.P, 
2550 M Street, N.W. 
Washington, D C. 20037-1301 

Mr Garet G. Smith 
Mobil Oil Corporation 
3225 Gallows Road 
Room 8A-903 
Fairfax, VA 22037-0001 

Mr. Byron D. Oisee 
Felhaber. Larson. Fonlon & Vogt, P.A. 
601 Second Avenue South 
4200 First Bank Place 
Minneapolis, MN 5540- 4302 

Ms. Eileen S. Stommes 
Agricultural Marketing Service, USDA 
Posf Office Box 96456 
Washington, D,C, 20090-6456 

Mr Arvid E. Reach II 
Covington & Bi, 'ling 
Post Office Box 7566 
1201 Pennsylvania Avenue, N.W, 
Washington, D C. 20044-7566 

Mr. Merrill L Travis 
Illinois Dept. of Trans. 
2300 South Dirksen F'arkway 
Room 302 
Springfield, IL 62703-4555 



Mr. Hugh H. Welsh 
Law Dept., Suite 67-E Mr. James E. Howard 
Tlie World Trade Center 90 Canal Stn )f 
N,̂ w York, NY 10048-0202 Boston, MA 02114 

Mr Walter E. Zullig, Jr. Mr, William D. Ankner 
Metro North Commuter Rhode Island Dept. of Trans. 

Railroad Company Two Capitol Hill 
347 Madison Avenue Providence, Rl 02903 
New York, NY 10017-3706 

Ms. Alice C. Saylor, V P & Gen. Counsel Ms. Elaine L. Clark 
Amencan Short Line Railroad Ass'n. Maine Dept. of Trans, 
1120 G Street, N.W.. Suite 520 16 State House Station 
Washington, D C. 20005-36 9 Augusta, ME 04333 

Mr. Douglas S. Golden Mr. James F, Sullivan 
Mam Line Management Services, Inc. Conn. Dept. of Trans. 
520 Fellowship Road, Suite A-105 P.O. Box 317546 
Mount Laurel, NJ 08054-3407 Newington CT 06131 

Chnstopher J Burger, President Mr. Edward J. Rodriguez 
Central Railroad Company of Indianapolis Post Office Box 298 
500 North Buckeye 67 ^ iin Street 
Kokomo, IN 46903-0554 Centerbrook, CT 06409 

Mr. Stephen M. Fontaine Mr. Richard C. Carpenter 
Mass. Central Railroad Corp 1 Selleek Street 
One Wilbraham Street Suite 210 
Palmer, MA 01069 East Nonwalk, CT 06855 

Mr John R. Nadolny Mr. Edward Lloyd 
Boston & Maine Corporation Rutgers Environmental 
I'on Horse Park Law Clinic 
North Billeenca, lv*A 01862 15 Washington Street 

Newark, NJ 07102 



Mr. J William Van Dyke 
. 

N.J. Tra,is. Planning Authonty Mr William C Van Slyke 
One Newark Center 152 Washington Avenue 
17th Floor Albany, NY 12210 

Newark, NJ 07102 

Mr. Philip G. Sido Ms. Diane Seitz 
Union Camp Corpo' ation Central Hudson Gas 
1600 Valley Road & Electric Corp 
Wayne. NJ 07470 284 South Avenue 

Poughkeepsie, NY 12601 

Ma'"tin T. Durkin. Esquire Mr. Angelo J. Chick, Jr, 
Durkin & Boggia Local Chairman 
Centennial House Post Office Box 48398 
71 Mount Vernon Street Old Goosf! Buy Road 
Ridgefield Park, NY 07660 Redwood, NY 12679 

Mr. Lawrence Pepper, Jr, Mr. lewin L. Davis 
Gruccio, Peeper 1980 State Tower Building 

817 East Land' Avenue Syracuse. N^ 13202 

Vineland, NJ 08360 

Mr. Anthonv Bottalico Mr. Gary Edwards 

UTU Supenntendent of Railroad Operations 
420 Lexington Avenue Somerset Railroad Corporation 
RooHi 458-460 7725 Lake Road 
Nfe.-'York, NY IOO,7 Barker, NY 14012 

R Lawrence McCaffrey, Jr Ms. Sheila Meek 
New York & Atlantic Railway Hyde City Attorney 
405 Lexington Avenue, 50th Floor City Hall 

New York, NY 10174 342 Central Avenue 
Dunkirk, NY 14048 

Mr Samuel J. Nasca Mr John F. Cclnns 

State of New York Legislative Board Collins C'jnins & Kantor, P.C. 
United Transportation Union 267 North Street 

35 Fuller Road, Suite 205 Buffi-'o, NY 14201 

Albany. NY 12205 



Mr. Sergeant W. Wise 
Livonia, Avon & L .keville RR Corp. 
Post Office Box -,SO-B 
5769 Sweetners Boulevard 
Lakeville, NY 14480 

Mr. G. Craig Schelter 
PIDC 
1500 Market Street 
Philadelphia, PA 19102 

Mr. John A. Vuono 
Vuono & Gray 
2310 Grant Buila.ng 
Pittsburgh, PA 15219 

Mr, W Iiam R. Thompson 
City of Philadelphia Law Dept, 
1600 Arch Street, 10th Floor 
Philadelphia, PA 19103 

Mr. Henry M. Wick, Jr 
Wick, Streiff et al. 
1450 Two Chatham Center 
Pittsburgh, PA 15219 

Mr. John J. Coscia 
DV ""PC 
11 'Ith Independence Mall Esat 
Phi'aL 'hia, PA 19106 

Mr. R.J. Henefeld 
PPG Industnes, Inc. 
One PPG Place 
Pittsburgh, PA 15272 

Mr. Eric M. Hocky 
Gollatz, Griffin. Ewing 
213 West Miner Street 
West Chester. PA 19381 

Mr. Richarif R Wilson 
1126 Eighth Avenue 
Suite 40 ' j 

Altoona PA 16602 

Mr J.E. Thomas 
Hercules Inc. 
1313 N. Market St. 
Wilmington, DE 19894 

Mr. D, ;. O Connell 
General Chairperson UTU 
410 Lancaster Avenue, Suite 5 
Haverlord, PA 19041 

Mr. E.C. Wnght 
Rail Trans. Procurement Manager 
1007 Market S'-eet 
duPont Building 3100 
Wilmington, DE 19898 

Mr, John J. Grocki 
GRA, Inc 
115 West Avenue 
One Jenkintown Station 
Jenkintown, PA 19046 

Mr. Frederick H. Schninck 
Post Office Box 778 
Dover, DE 19903 



Mr. Martin W. Bercovici 
Keller & Hi ckman 
1001 G Street, N.W, 
Suite 500 West 
Washington, D.C. 20001 

Mr. L, John Osborn 
Sonnenschein, Nath & Rosenthal 
1301 K StreeL N.W. 
Suite 600 
Washington, D C. 20001) 

Mr. Peter A. Gilbertson 
Regional RRS of America 
122 C Street, N.W. 
Suite 850 
Washington, D C 20001 

Mr. Mark H. Sidman 
Weiner, Brodsky, Sidman 
1350 New York Avenue, N,W, 
Suite 800 
Washington, D C. 20005 

fvlr. Donald F. Griffin 
Brotherhooo if MainfenanC'• 

of Way Employees 
400 North Capifol Street, N.W., Suite 852 
Washington, D.U. 20001 

Edward Wytkind, Executive Oirector 
Larry 1. Willis, Esq. 
Transportation Trades Department, AFL-CIO 
1000 Vermont t -^ue, N.W., Suite 900 
Washington, C.C. 20005 

Mr. Richard G. Slattery 
AMTRAK 
60 Massachusetts Avenue. N E. 
Washington, D.C. 20002 

Jonn M. Cutler, Jr , Esquire 
McCarthy, Sweeney & Harkaway, P.C. 
Suite 1105 
1750 Pennsylvania Avenue, N,W, 
Washington, D,C. 2^006 

Mr. Joseph Guerrieh, Jr. 
Ms Debra L. Wilier 
Guernen, Edmond, et al. 
1331 F Street, N.W. - 4th Floor 
Washington, D C. 2000^ 

Ms. Erika Z. Jones 
Mayer, Brown & Piatt 
2000 Pennsylvania Avenue, N,W. 
Suite 6500 
Washington, D.C. 20006 

Mr Daniel Duff 
American Public Transit Ass'n, 
1201 New York Avenue, N.W, 
Washington. D.C. 20005 

Mr. Francis G. McKenna 
Anderson & Pendloton 
1700 K Street, N.W. 
Suite 1107 
Washington, D C 20006 

Mr Louis E. Gitomer 
Ball Janik, L L P 
1455 F Sfreet, N.W, 
Suite 225 
Washington. D C, 20005 

Mr. G. Paul Moates 
Sidley & Austin 
1722 Eye Streef, N.W. 
Washington, D,C, 20006 



Mr Charles A. Spifunik 
Hopkins & Sutter 
888 - 16th Street, N.W 
Washii-iqton. D.C. 20006 

Mr, Richard S. Edelman 
Highsaw, Mahoney, Clarke 
1050 - 17th Street, N.W, 
Suite 210 
Washington, D.C. 20036 

Mr James R. Weiss 
Preston, Gates, Ellis, et al. 
1735 New York Avenue, N.W, 
Suite 500 
Washington, D C. 20006 

Mr. Edward J. Fishman 
Oppenht'mer. Wolff K Donnelly 
1020 - 19th Street, N.W. 
Suite 400 
Washington, D C. 20036 

Mr. Chnst'jpher C. O'Hara 
Bnckfield. Burchette & Ritts, P C 
1025 Thomas Jefferson Street, N.W. 
8th Floor 
Washington. D.G. 20007 

Mr. Peter A Greene 
Thompson, Hme, Flory 
1920 N Street, N.W. 
Suite 800 
Washington, D.C. 20036 

Mr Robert G. Szabo 
Van Ness Feldman 
1050 Thomas Jefferson Street, N.W. 
Washington, D.C. 20007 

John D. Heffner, Esq. 
Robert A.Wimbash, Esq. 
Rea, Cross & Auchincloss 
1920 N Street, N W. - Suite 420 
Washington. D.C. 20036 

Mr. Michael F. McBride 
LeBoeuf, Lamb & Greene 
1075 Connecticut Avenue. N.W 
Suite 1200 
Washington, D C. 20009 

Mr. Gordon P. MacDougall 
1025 Connecticut Avenue, N.W, 
Suite 410 
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ROBERT P ' OM BOEN 
(20;) 83J-8:6V 

February 23, 1998 

Vemon A. Williams. Secretary 
Office of the Secrelary 
Case Cortrol Branch 
ATT.V: J;TB Finance Docket No. SP-SSS 
Surface Transportation Board 
1925 K Street. N.W. 
Washington. D.C. 20423-0001 

TMTERTD 
Of1ic« of the Secret2ry 

Ff B 2 3 1998 

Partri 
Pubiic Record 

Re: CSX Corporat.on and CSX TraTispottation Inc., Norfolk Souttiem 
Corporation atid Norfolk Southern Railivay Company - Control and 
Operating Leases/Agreements - Conrail Inc. and Consolidated Rail 
Corporation. Finance Docket No. 33388 

Dear Secretary Williams: 

Enclosed are an original and twenty-five (25) copies of th° Notice of Change in 
Position on Behalf of Chicago Metra (METR-8) for filin*; in 'Jie above-referenced 
proceeding. An additional copy is enclosed for file st. jnp and retum with our 
messenger. Please note that a copy of this filing is also enclosed on a 3.5-inch diskette 
in WordPerfect 5.1 format. 

S i n c e r j , /) 

i-iobert P. vom Eigen 
Enclosure 

cc: The Honorable Jacob Leventhal 
All .'̂ artie.'̂  of Record 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Washington. D. C. 

Finance DocLet No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTI lERN RAILWAY COMPANY 

- CONTROL AND CPERATING LEASES/AGREEMENT -
CONRAIL INC. AND CONSOLIDATEZ, KAIL CORPORATION 

NOTICE OF CHANGE IN POSITION 
ON B E H A L F OF 

CHICAGO METRA 

Communications with respect to this 
document should be addressed to: 

Michael Noland 
General Counsel 
Metra 
547 West Jackson Boulevard 
Chicago. Illinois 60610 
(312) 322-6699 

Robert P. vom Eigen 
Charles A. Spitulnik 
HOPKINS & ST-TTER 
888 16th Str-jet. N.W. 
Washington. D.C. 20006 
(202) C35-8000 

Dated and filed: Febmary 23, 1998 

Counsel for Metra 

854147 1 

—?rNTrpXE) 
Qllice of the Secretary 

FEB 2 3 1998 

Partof 
Public Record 



BEFORE THE 
SU^<I''ACE TRANSPORTATION BOARD 

Washingtor C. 

Finance Docket No. 33388 

CFX CORPORAl ION AND CSX TRANSPORTATION. INC.. 
N :>RFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENT ~ 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

NOTICE OF CHANGE IN POSITION 
ON B E H A L F OF 

CHICAGO METRA 

The Con:, muter Rail Division of the Regional Transnortailon Authorit"' of 

Northeast Illinois d/b/a "Metra". by its undersigned coimsel. filed with this Board on 

October 21. 1997. it Position Statement and Request for Conditions (METRA-6) relating 

to control over certa injunctions in the Chicago terminal area that potentially could be 

affected by the proposed NS/CSX acguisiuor> of Conrail and that are key to the 

commuter trains operated by Metra in .ts Southwest Service Corridor. Metra hereby 

notifies t^e Board that it has reached a Letter Agreement v i l l i CSXT that addresses 

Metra's conceras at the Forest Hill interlocking, and that establishes a Joint Review 

Committee to address issues as they arise at the Chicago Ridge interlocking, controlled 

by tht Indiana Harbor Belt Railway, and the Belt Junction interlocking, controlled by 

the Belt Railway of Chicago. A copy of the Letter Agreement is attached at Tab A. 

g54147 I 



By virtue oi tl4s Letter Agreement and CSXT's current projections conceming 

the level of increa."od traffic at the alfected interiockings. Metra withdiaws its request 

for conditions upon CSXT's acquisition of control of a portion of Conrail. Moreover. 

M tra states that ii does not oppose CSXT's proposed acquisition of coin ; ol of a portion 

of Conrail. Although the Letter " greement does not result in the imposition of a formal 

condition upon the Board's approval ofthis transaction. Metra and CSXT request that 

the Board confirm in its decision approving the transaction the understemding of the 

parties that the contents of the Letter Agreement wil' bc considered by the Board as 

representations to the Boai d that the parties will comply with the terms of the Letter 

Agreement. Set, Union PaciJ.c Corporatioa, et al. - Control and Merger - Southem 

Paciftc Railroad Company, Finance Docket No. 32760, Decision No. 44, served August 

12. 1996, at 12. n. 14. 

Metr.'̂  iUso identified its concems eUid requested a condition in connection with 

the operation of interiocker CP-518 that has been the source of commuter delays in the 

past 2ind that is ti be acquired by NS in the transaction before the Board. The 

Applicants have represer '̂̂ d that traflic will decrease at this interlocking as a result of 

the proposed Operating Ĵ lan for the Chicago Terminal. Application, Vol. 3B Figure D.6-

1 at p. 463 and Applicants' Responses to Metra's First Set of Interrogatories (CSX/NS-

108) al pp. 7-8. Littached as Tab C to Stoner V.S. (METRA-7). in its rebuttal argument 

and testimony, NS contends that the existing delays at CP-518 are not significant, a 

conlenlion to which Metra takes very strong exception. Nevprtheless, NS does state: 

NS will step into the shoes of Conrail once the Transaction is apprc ed, 
and will be bound by existing app'icable agreements between Conrail and 
Melra as long as they are in force -- including agreements regeU"ding 
priorily to be atforded commi'.ter trains. 

g541471 



Applicants' Rebuttal. CSX'T;S-176, Vol. 1 at p 234. See also, Friednann V.S.. 

CSX/NS-177, Voi. 2A at 45. 

Metra has determined that bas<̂ d upon these projections of trafiie auid these 

commitments to assign priority to Metra's commuter trains at CP-518, and upon the 

agreement by NS to participate in the Joint Review Committee established under the 

Letter Agreement with CSXT thi t it wiU withdraw for ihe time being its request for a 

condition specifying with greater precision how the commuter train priority would be 

eiiforced at CP-518. A copy of the NS letter agreement is attached at Tab B. 

Therefore, -'n view of the voluntary agreements reaĉ f̂'d. the understandings 

shared and the representations made on the recoro of this proceeding, Metr believes 

tiiat its concems over the impacts of the proposed transaction on the commuter 

operations in Chicago lia^ e been addressed, and withdraws its requests for conditions. 

Metra does request the Boai d to confirm its understanding of the status of the Letter 

AgT«̂ ement as discussed, supra. 

Respectfiilly submitted, 

.29 
Michael Noland 
General Counsel 
Melra 
547 West Jackson Boulevard 
Chicago, Illinois 60610 
93120 322-6699 

Dated and filed: Febmaiy 23. 1998 

Robert P. vom Eigeir 
Charles A. Sp itulnik/ 
HOPiUNS & SUTTER 
888 loth Street, N.W. 
Washington. D.C. 20006 
(202) 835-8000 

Counsel for Metra 
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February 19, 1998 

Mr. A Carpenter 
Pt,< iident and CEO 
CSXT Transpwruto.'a Cor|,orar:on 
500 N̂ 'arer Street 
Jacksonv'iiie, Florida 32202 

RE: CSXT Acquisition of Connul 

Dear Nli. Carpenter: 

As you axe avwaxe, Met̂ -a is on record with tlie Surface TrwisportatiOQ Bovd ("STB ") regardiflg its 
concerns over the proposed ic:,ui3itjon of Ccnrail by CSXT and Norfolk SoutRcm ("N5") as such 
conliol relates to Metra's operarion of its $ouih>*'est Service commuter line. As d̂ 5cussed ui Metra's 
submission to the STB, *nd ui correspondence aad meeimgi with rtprescnativts of CSXT over the 
pas; ieveraJ months, .MeWs prjxipai concera as ro CSXTs role w tlie Ccnriiil acquisiuon is the 
pgtentiaJ for additional delays to cotnm'ater tnins occuning ar thc 75th Streei/Toresi HiU ("Forest 
Hiil") intei-'.oclu.ig controlled by CSXT. Metra is also ccncemed Lhat additiotai delays will occur 
at the iflterlociaiig at CP-518. to be conaroiied by NS, the interlockiog at Chicago Ridge, cuirently 
coDtroUed by the Indiaiia Harbcr Bel: Railway ("IHB"). and the Belt Juncton interlocking, cuirenrly 
controlled by 'Jie Belt Railway o..'Chicago ("BRC"). 

7Kro':gh meennf.5 with your stiff, Metra has received repeated assurances that CSXT is coraxxiitted 
•.0 resj-pci, as nearly is possible v.vJioui exception, LHC contractual obligation ::oataincd in Sctuon 
X ofthe 3aIti:iiore <& Ohio Conneccag Raiiroad Company crossing and inierlocking expansion 
Agreement dated Augv.st 14,1914 ("Agresmcn:") governing the Forest HiU intctlottdag which states 
as follows: 

"Ll 'ihc operarica of S8;d c.̂ .ssags, passenger trains shall be giver, 
precedence over teight trajns,.." 

I:i furJ-.era.-.ce of this Agrcemic.:, which CSXT acknowledges extends to cover aod protect the 
passer.ge: operar.c.-.s of .Meoa. CSXT spe::f cally agrees to thc following: 

I. With respecr lo .Metra's cirreai icvei of scr\'ice on the Southwest Servict line, plus the 
possible addition of up to two (2) fumre Trains to Metra's sched'uie, CSXT wiU establish an 
operatuig wir.dow cf ii,'nc whereby nj conilicLng trsi.': niove'̂ ent wxl. be allowed to enter 

Mew IS rif figisieiei seyioe '̂ >'' ly w« finntiiut 'Hifvi t̂ tqionl Cmiruitf fluii^i^ ̂ o.-jcaz/or' 



Metra 

Mr. A.R. Carpenter 
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Page 2 

±c interlcckiog A: Forest Hill that canaot clear the interiocking ai leas: three (3) nunutes 
pnor to a scheduled arrival cf a Meira train aor will a conflicting movement be allowed, to 
enter the interlocking unnl three (3) irjnuws afrr the scheduled amvai tiine ofa Metra train, 
ur*.c5i iat tram has pa£.sed through the mierlocking. If .'4ctra advised the CSXT 
Upcrator/Dispaichc concolling the Forest Hill Literlockcr suffjciently in advance that a 
jcbeduled Metra aain will be lats arriving, and advises a new Estirnatijd Time )f Amvai 
("ETA"), thc CSXT Opeî iioi/Dispa-xhtt will do all teasonably possible u) Establish the same 
priority wuidow around th-: new STA, IS, after aotifying the CSXT Opecator/Dispatchsr of 
tbe eew ETA, the Metra trajn arr.ves at rh'i interlocking, and can no: proceed through 
because ofthe presence of a conf.iCtmg movemeat going through the intcloctong, the CSXT 
OperaTor/Dlspatcher shall give the Metra train the next priority through the interlocking, 
once thc conflicting movement is clear 

In addition, CSXT agrcss tc use its besV\«̂ Qrts to encourage the [HB regarding the 
interlocking at Chicago Ridf e and the BRC regarding tbe interiocking at Belt Junction, to 
grant Micra ira;r5 s-milar priority as given to Mcua ?t the Forest Hil! interlocking. 

2. in order to allow for '.h: pro vision of efficient Menra train operauons, comniunicatioa and 
cccrdir-ation v>̂ .th CSXT. N'S, BRC, .Metra, and the IHB :s essential. In recognition of Lhis 
fact, CSXT and MCO-E, sball fortn a Joint Review ComnuCtee ("Committee"), and will 
encourage thc NS. the BUC and the IHB to participate as well. Amcng the issues to be 
brought before the Conurinee are the following: 

(I) Review, on a ttî d. ar basis, cperating pracr s in 'Jie Landers Y ird/Foresi Hill/Belt 
Junctioa/Chica«o Ridge rê on. 

(a) ^ part of trus review, ±t Ccnmittec will specifically review all instances of 
avoidab.e delays to Meaa trains, 

(it) Review ic.ig teir". plar.4 and solutions .- improved operaung efficiency in rhe 
Lancers Yard/Torcsi Hill/Belt Junction/Chicago Ridge region. 

(iii) Ensure tha: the h; ghest possible level of conununication and cc ordination '...etween 
the paraê  is achieved a: all times. 

(a) an item of immediate priority among the panics wovild be the 
proposal 10 develop and impletneni the remote momtoring ofthe 
opcrarlcns ofeach party. 

(b) ifthe mtajis to accomplish the remote monitor.cg do nor presently exist, ±e 
cost of iJstasLihing such monitoring shall be shared among the paries. 



Mr. A.R. Carpenter 
February 19, 1998 
Pagea 

3. As recognized '.a ie Ajj'cemcnt ever 80 years ago, '.he rime might come when it is necessary 
to consider a grade-sepjL'atcd crossing at Farcst Iliil and Belt JuMtirn. CSXI shall actively 
and positively participate m a scudy of such a prvject, anci will join Metra 'j; encouraging the 
NS and BRC to likewise participate. Bo'-h CSXT and Metra recoijrize that there axe 
potenbai advantages tliat grade-separation can offer Both parties agree, th<t if the study 
demonstrates that the project warrants investment, each party will consider capital 
contributions toward th-t project, commensurate with thc benefits accruing to it. will join in 
aLtcmpting to secure financial resources from other parnes benefitted by such a prcjtct, and 
vviil joint»y perition sta:e and federel agencies for additional fondrng if necessary. 

4. CSXT arid Metra will submit this Letter Agreemen: Lito '-he record of t.ie proceeding at the 
Surface Transporratiori Board in Finance Dockei # 33388. In this submission, CSXT and 
.Metra w:ll seek frcm he Board confirmation of these understandings, that although the 
attached agreement does not seek or provide fcr the imposition of any conditions by the 
Board, the submission of'Jiis. greement vnll be considered by the Board as a representation 
that they will comply v,;tli its terms. See UP/SP, Finance Docket No.; 2760, Decision No 
44, served August 12, 1596, .at 12, n. 1*. Metra wiU file a statement 'Jiat, based upon thc 
UTider^ngs cor.ta;ned h€:e;r. ar.d CSXTs current ?Ttijectior.s conceming the level of 
increased traffic at the affe cted interiockings. Metra has concluded that 'Jie meas'ures outlined 
in the Letter Agreemen : a Idress its conccms over delays at these laterlDckiflgs. Moreover, 
Metra wiii state that;': does not object to CSXT's acquisition of control of a portion of 
Conrail. 

Please evidence yo'jr agreement to the terms and conditions set forth in this Letter Agreement by 
ê euutiiig '.his letter bciow. 

Sincerely, 

Phihp A. Paganc 
Executive Director 

.Acknowledged 4.nd Agreed: 



^TfPPr FMFNTA^. AGREEMENT 

1 CSXT and Metra ("the parties") are submitting a Letter Agreement into the record 
of the proceeding at the Surface Transportation Board ("STB") in Fmance Docket #33388 
which relates to concerns (ixpresscd by Metra of the potentia] for delays to commuter 
trains occurring at the 75tJi Street/Forest Hill interlocking conuoUed by CSXT. This 
Supplemental Agreement, while not raade a part of the submittal ro the STB, is 
nonetheless intended by the parties :o be made a part of tĥ .t Letter Agreement with thc 
same commitments and obligations. 

2. The Indiana Harbor Belt Railroad Company ("IHB") i$ an indeperidently-itaragcd 
terminal railroad in the Chicago area which controls the interlocking at Chicago Ridge 
which is used by Metra's Southwest Service commuter line. Ifthe proposed acquisitioo of 
Conni' by CSX and Norfolk Southem is approved, CSX will become a aajor shareholder 
of; though wiU oot control, Offl. CSX has no plans to seek control of IHB, howc/cr in 
the event that, for whatever reason, CSXT were to acquire sole control oi'the interlocking 
af Chicago Ridge, CSXT agrees that it shall grant Metra thc same operating window of 
time as described in the Letter Agreement protecting the Forest Hill Interlocking. 

Acknowledged and Agreed: 

for CSX Transpon*tion for Metra 

^•.j,j..^.^!±2^ds^22r~ 
Title; ̂ (^^^(^ . 
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Febnitfy20.1991 

Robert 3. Cooaty, £<q. 
Ceneral Solicitor 
KMfolk Soutibom Cofporatioci 
Torec CammflRial f'lUM 
Norfolk. VifBUiia23S10 

RE: CSXrrSS AtfquMitloa of Comil 

Dear Mr. Cooney: 

TUsiitorevpoadtoyoui lettor to oĉ  datad, Febniiry 19.199g,aodtDcoQfinntbauaderYtaDdiagt 
which Norfblk Southem uul Mctn htvt icachad ID ooimeotioii with this ptT>eeediiig. 

You have iadioM that Norfblk (Jotften wavtt pwicipite with Metii. CSXT, and. if tfaey agree 
to pvtieipaic, OS and BRC oci Join ItoviiMr CcoodtM emUiih^ 
(copy attached) cxecutad thii data with CSXT (copy ittichad), with the exception that Norfolk 
Soutfterr. would not be sulgeoi to tha pioviriooa contidoad in subpanffraph (iii) govenung the rnnnte 
roooitoting of operationa. TUt Moepdon is aooaptablc to Matra, and we walcoma your agreement 
to participate in the Joiut Revinw Coomttlee fhr tha Umited purpoaa* of raduoing avoidable delays 
to Metra traina end fbr reviewing long tacin plam ttd aolutiona fbr improva4 operating efBciency 
through interlodciogf. 

Upon reoeipt of your aoknowlcdgment to thcaa uadanundingf, evidenced by your signature at the 
space pcovided balow. wc would proceed to file the Notice to the STB withdrawing Metre';i request 
fur a condition ipacî ing greater praeiiioa how the coannttBr tnia priorit} would be enforced at 
CP-51S. 

If you have any questlom, pleaaa call me al 312/322*̂ 99. 

Smcerely, 

Michael Noland 
General Counael 

Agr—d to and •eknowladga iiy. 

DaK: 



'^7rW7,r'nSM C'^iC3gc:i!ii.<js6C66i ieiepr.or,3i2-3^2-e%0 m^^.j^im^?-

Februdr> 20. Iv98 

Robert J. Cooney, Esq 
General Solicitor 
Norfolk Souihem Corporation 
lliree Conuueicial Plaza 
Nortolk, Virgmia 23510 

R£: CS.X r. Ni?. Acquisition of Coiuail 

Dear Mr Coone>: 

This lb to respond to your Icttc;: to me, dat.-d. Febniiir> 19. 1998, and to conlimi the understandings 
which Norlblk Souihcni and Metra have reached m coiuiection with this prcceeding 

\ ou h.ive mdicated Uiat Norfolk :5outhem Agrees to participate vvith .Metra, CI jXl . and. it" thev agies 
to participate. IIIB aiid BRC or, the Jomt Review Comminee established under our Letter .Agreement 
(copy attached) executed this ditc v^ith CJXT fcopv aft.Khed), with the exception that Norfrlk 
Southem would net be subiect to the provisions contamed in subparawaph (i i i ' govemmg the rer-iote 
momtoring of operations, lhis exception is acceptable to Metra, and we welcome your agref ment 
to pamcipate m the Joint Revu-w Committee for the linuted purposes of reducmg avoidab'e delays 
to Metra trains and for reviewing lons term plans and solutions for improved operating efficiency 
through interiockings, 

L pon receipt ot vour ackiiowk-dgment to ib.ese unoerstanthngs, evidenced bv your signature at the 
5pa.,e provided below, we would proceed to tile the Notice to the STB withdrawing .Metra',s request 
tor a cond.tioii specifying gre.iter precision how the conunuler train pnonty vvould be enforced at 
CP- '̂18. 

II"'.ou I'.ave aiiv questions, pleasi call me at 312/';22-6699, 

• • •/2 
/ Michael ."fcolaiiJ 

Generai Counsel 

.Agreed to and acknowledge hj 

Date: 



CERTIFICATE OF SER v ICE 

I hereby certify that on February 23, 1998, a copy of the Notice of Change in 

Position on Behalf of Metra (METR-8) was serveci by hand delivery upon the following: 

The Hono-able Jacob Leventhal 
Administra^^ive Law Judge 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Suite I I F 
Washington, D.C. 20426 

John M. Naimes 
Skadden, Arps. Slate, Meagher 

& Flom L.L.P. 
1440 New Y^̂ rk Avenue, N.W. 
Washington, D.C. 20005-2111 

Samuel M. Sipe, Jr. 
David K. Cobum 
Steptoe .Johnson L.L.P. 
13,30 Connecticut Avenue, N.W. 
Washingtor D.C. 20036-1795 

Richard A. Allen 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 ^Seventeenth Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 

Dennis G. Lyons 
Drew A. Harker 
Amold & Porter 
555 12th Street, N.W. 
Washingun, D.C. 20004-1202 

Paul A. Ci'nninjliam 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, D.C. 20036 

and by first class mail, postage pre-paid upon all other Parties of Record in this 

Proceeding. 

Robert P. vom Eigen 
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TRANSPORTATiON . COMMUNfCATlONS 
INTERNATIONAL UNION 

AFL-CIO. CLC 

LEGAL DEPARTMENT 

/ 
Otlice o! \ le SBcrotary 

Part of 
"fublic Record 

Ven'on .A. Williams, Sê rejarv 
Case Control Branch 
ATTN.: STB rin-oce Dod«ct No. 
Surface Transportation Bond—= 
1925 K Sin wn,NW 
Washingt' ;C 20423-0001 

RE: Finance Docket No. 33388, CSX Corporation and CSX Transportation, 
Inc., Norfolk Southern Corporation and Norfolk Southern Raiiway 
Company—Control and Operating Leases/Agreements-Conrail Inc. and 
Consolidated Rail Corporation 

ROBERT A SCAROEUETT/ 

MITCHELL M. KRAUS 
Genera' Cot. 

CHRISTOPHER J. TUtlY 

Dear Mr. Williams: 

By this correspondence, the TCU hereby moves for leave to file the enclosed as an exhibit 
in relation to the Transportation*Communic£'.ions Intemational Union's Comments to Proposed 
Safeiy Integration Plans (TCU-12) in the above-captioned matter. Enclosed please fmr an original 
and twenty-five copies of the exl.'bit and a Verified Statement of H,B, Lewin (TCU-14) certifying 
Its authenticity. 

Thank you for your attention in this matter. 

Very truiy you'̂ s. 

Mitchell M. Kraus 
General Counsel 

MMK:cjt 
Enclosures 
cc: The Honorable Jacob Leventhal 

All Parties of Record (per Service List) 

3 Research P/ace • Rockvi/le, MD 20850 • (30) J 948-4910 • FAX (30) J 330-76A2 
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Pi'*5lic Record 
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TCU-14 

SURFACE TRANSPORTATION BOAR^y 

STS FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN Rr ILWAY COMPANY-
CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

TRANSPORTATION«COMMUNICATIONS INTERNATi'ONAL UNION'S 
VERIFIED STATEMENT OF H.B. I EVVIN 

I am General Vice President of the Carmen Division of the Transponation'Communications 

International Union. My office is located at 3 Research Place, Rockville, Maryland 20850. I have 

held this positi since September of 1991 The attached document relates to the safety issues raised 

by tae TCU in its February 2, I907, comments (TCU-12) on the proposed safety integ'ation plans 

1 hereby certify that the cotrespondence attacned is a true and accurate copy of a November 6, 1997 

memorandum fi-om FRA r.Iotive Power and Equipment '.aspector Larry D Ewing to FRA Regional 

.Administrator David Meyers, obtained pursuant to a Freedom of Information Act request submitted 

by the office 

H B Lewin 
Dated Februan.' 11, 1998 



Memorandum 
U.S. Department 
of Transportation 

Federal Railroad Administration 

Date: November 6 , 1997 

Subject: Complaint Lnvestigation 
PB97-:'JS-20060 

From: Larry D. Ewing, MP&E Safety Inspector ^' 

To: David Meyers - Regional Admdnistrator 

COMPLAINT 

This complaint was received from rhe Transportation Commimications Intemationai Union, 
Brotherhood Railway Carmen Divisk/n, General Vice President H. B. Lewin. The complainant 
alleges the following: 

> On June 5, 1997 Norfolk Southera Trainmaster I F. Maynard at Elmore Yard, Mu'lcns, 
WV ordered train U-82 and otner trains to depart the yard without receiving the 
required inspections and train air brake tests required by ^9 CFR 215 and 232. 

> When cars are piaced in trains, they receive an iraprope."" pre-departure inspection as 
required by 49 CFR 215.13. As the cars arrive and depart terminals they are being 
in,spected as they roll by. 

> Cars with defective air brakes and safety appliances are being home shopped fi'om 
Ebnore Yard to other locations for repair and testing. Cars are also being moved to 
Elmore for repair fi'om locations where repairs could be made. 



INWSTTGATION 

This investigation consisted of several on-site equipii'̂ eni and records inspections aa well as 
interviews with carrier employees, including supervisors. 

The following was revealed during this investigation: 

Oo Ju.ie 5, 1997, train U-82, consisting of cars frora 2 different tracks, was classified and 
made up. This classification required at least 10 different switches thereby changing the train 
consist. The train was then given an application and release air brake inspection of uie rear 
car. In lieu of a pre-departure inspection, as required by 49 CFR 215.13, the cars were 
inspected in accordance with NS ruh C-100 as they .•oiled by, departing the yard. The 
improper pre-departure inspection w; s brought to the c<ttention of Trainmaster J.F. Maynard 
for correctica. Evidence for prosec'Jtioo was submitted for failure lO perform an initial 
terminal air brake test on train U-82, June 5. 1997. 

The other train (U-85) raade intermediate stops setting cars off at mine sites. At one point the 
train was split and the 78 head ::ars and 2 locomotives were sent to a different mine site for 
loading under a different train symbol. The remainder of the cars and locomotives continued 
on to yet another mine site. The cars were never actually placed in different trains and were 
off air for only a few minutes while the locomotives were being removed and added. 
According to the locomotive engineer ard conductor, an intermediate terminal application and 
release inspection of the rear car was performs' each time cars were removed from the train. 
Therefore, the proper air brake tests were performed and a pre-departure inspection was not 
required. 

Since the issuance of FRA Technical Bulletin MP«&E 97-1, dated January 21, 1997, NS has 
been conducting a roU-by inspection at certain locations. This procedure is outlined in NS-1 
(NS air brake rules) as a rule C-100 inspection. It is the same in )̂ection as described in 49 
CFR 215 appendix D. The major difTerence is that NS issues verbal instructions to perform 
this C-lOO inspection while the train rolls by. At some locations, the inspection is done from 
the platfonn of a inoving locomotive consist on an adjacent track. On numerous occasions N£ 
officials, the corporate level included, have been imbrmed that FRA does not recognize this 
roU-by procedure as a proper iiLspection and diat it should cease immediately. NS officials 
feel that the roll-by inspection is adequate and refvses to take corrective action. 

During this inve<ctigation, evidence for prosecution was gathered and will be submitted for 22 ) 
cars for failure to proptrly ptrform the required pre-departure inspection. 



About 3 years ago NS ceased making air brake repa'rs a; Elmore Yard. Within the past year, 
11 of the 13 carmen were furloughed. At the time of tnii complaint, cars with air brake 
defects were tagged to other locations for repair and testing. Occasionally, they would be 
repaired at Elmore, depending on convenience and demand. Of the several cars alleged to 
have been tagged to different locations for repair, most had been repaired at Elmore and sent 
to other locations for testing. During this investigation 3 cars were observe*' leparting Elmore 
with air brake defects, including 2 cars with their air ĥ akes cut out. Evidence for prosecution 
has been submitted for tbese 3 violations. 

On May 28,1997, SOU 360906 was moved from Tierany to Elmore where the hand brake was 
replaced. Tiiis car was inspected and tagged by cannen prior to movement and was moved in 
accordance with the provisions of the Safety Appliance Act. The nature of the repa*": required 
and the facilities at Ticr'r.y were determitiing factors in making the decision to move the ar 
for repair. No violation occurred. 

Action Taken 

So far, a total of 224 v lolations were or will be submitted as a result of the findings of this 
investigation. NS officials, including the corporate level, have been notified that FRA does 
not view tf c roil-by inspection as complying with 49 CFR 215.13 or appendix D. 

CQDclBsion 

According to K. L. Grigsby, Norfolk Southem Pocahontas Divis'on Superintendent, effective 
September 25, 1997, aL« brake defects found at Elmore will be repaired at Elmore. 

FTIA Headquartei > is aware of Norfolk Southern's attitude regarding the willfiil improp^ pre-
departure inspection procedures and enforcement action is ct rrently in progress. 
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OrrENHElMER WOLFF & Dĉ NNELLY 
(ILLINOIS) 

I w o Priul i i tn l r l . i : . i 
4 i t h F! 
lt<C North Stct.--o:i .'\veiuic 
Chic .so, 1L6C»6C1-6710 

VIA FEDERAL EXPRES 
OtfiC* ot the Sacretary 

FEB 1 7 1998 

\ ^) ̂  L' S"V i-r., .A;;iu.iu t,);;... ^ 

Brussels* 

Geneva* 

Irvine* 

L.is .Anyelc^* 

MiiinearK>b>* 

NCH Virk* 

S.imt r.iul* 

San Jose* 

WashinKtoii, D .C 
Mr Vernon A Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N W , Room TpO pr ; Part cf 
Washington. DC 20423-000 

Re Finance Docket No. 33388 
CSX Corp. and CSX Transportation, Inc., Norfolk Southern Corp. 
and Norfolk Southern Railway Company - Control and Operating 
Leases/Agreements - Conrail Inc. and Consolidated Rail Corporation 

Dear Secretary Williams: 

Yesterday, Transtar, Inc , Elgin, Joliet and Eastern Railway Company, I S. M Rail 
Link, LLC and Wisconsin Cemral Ltd filed an Appeal (EJE18/IMRL-7/WC-17) in thv̂  above-
captioned proceeding Because that pleading contained highly confidential material, it was filed 
under seal I am now enclosing an original and twenty-five copies of a redacted version of 
EJE-18/IMRL-7/WC-17 for placement in the public record 

Please feel free to contact me should any questions arise regr'-d'itt this filing 
Thank vou for vour assistance on this matter 

FEE RECEIVED 

FEB 1 0 '998 

SURFACE 
TJL tl TFlAiNiCPORTATlOM BOARD 

Enclosures 

i J Litw ler 
Attorney for Appellants 

cc Counsel for Primary Applicants 
Parties on Confidential Restricted Service List 

F I L E D 
Ff 6 1 3 IvJu 

SURFACE 
TRANSPORTATION BOARD 



"ENTERED 
OtfK*.- the Secrelary 

Fee 1 7 1998 
artot 
iit)lc Recoid 

r ;r- | Partot 
[SJ Put 

[PUBLIC] 

BEFORE THE 
S'JRFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

ORIOINAL 
EJE-18/IMRL-7 

WC-17 

CSX CORPORATION AND CSX TRANSPORTATION, INC., . , 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAŶ ^̂ ^ 

-- CONTROL OPEFATING LEASES/AGREEMENTS --
CONRAIL I":C. AND CONSOLIDATED RAIL CORPORATION 

APPE7' OF TRANSTAR, INC.. 
ELGIN, JOLIET AND EASTERN RAILWAY COMPANY, 

T M BATL LTNK. LLC AND WISCONSIN CENTRAL LTD. 

EXPEDITED CONSIDERATION REQUESTED 
F I L E D 

Robert N. Gent i le 
Coie t t2 Ferr is -Shot ton 

Trar.star, Inc . 
135 Jamison Lane 
P.O. Box 8̂ 
Monroeville, PA 1'146 
(412) 829-6600 

FEE RECEIVED 
FfP 1 0 1998 

SURFACE 
TRANSPORTATION BOARD 

SURFACE 

Janet H. Gilbert TRANSPORTATION BOARD 
General Counsel 

Wioconsin Central Ltd. 
6250 North River Road, Suite 9000 
Rosemont, IL 60018 
(847) 318-4691 

Robert H. Wheeler 
William C. Sippel 
Thomas J. Healey 
Thomas J. Litwiler 

Oppenhaj-i.ier Wolff & Donnelly 
( I l l i n o i s ) 

Two Prudential Plaza, 45th Floor 
180 North Stetson Avenue 
Chicago, IL 60601 
(312) 616-18^^0 

ATTORNEYS FOR TRANSTAR, INC., 
ELGIN, JOLIET AND EASTERN RAILWAY 
COMPANY, I M RAIL LINK, LLC AND 
WISCONSIN CENTRAL LTI 

Dated: February 10, 1998 



[PUBLIC] 

EJE-18/IMRL-7 
WC-17 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FIN.T̂ CE DOCKET NO. 33388 

CSX CC-PORATION AND CSX TRANSPORTATION, IN.,., NORFOLK 
SOUTHERN 'ORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
rOi:RAIL INC. AND CONSOLIDATED RAIL CORPORATION 

APPEAL OF TRANSTAR, INC., 
ELGIN, J0LX2T AND EASTERN RAILWAY COMPANY, 

I fc M PAIL LINK. LLC AND WISCONSIN CENTRAL LTD. 

EXPEDITED CONSIDERATION REQUESTED 

Pursuant to 4 9 C.F.R. § 1115.1, Respons.^ve Applicants 

Transtar, Inc., Elgin, J o l i e t and Eastern Railway Company and I 

& M Rail LinK, LLC ( c o l l e c t i v e l y , the "Coalition") and Wisconsin 

Central Ltd. ("WCL") (the C o a l i t i o n and WCL are c o l l e c t i v e l y 

r e f e r r e d to hcjrein as "Appellants") r e t i p e c t f u l l y appeal from the 

February 5, 1998 order of Administrative Law Judge Jacob 

Leventhal denying Appellants' motion to compel r e c l a s s i f i c a t i o n 

;from "Highly C o n f i d e n t i a l ' to "Public") of a short p o r t i o n of a 

document produced by CSX Transportation, Inc ("CSXT")^ i n 

discj v e r y . That evidence d i r e c t l y addresses the key issue i n 

t \ i s case w i t h respect to the Chicago terminal: CSXT's post-

merger market power i n the terminal and i t s i n t e n t to use that 

CSXT, CSX Corporation, Norfolk Southern Corporation, Norfolk 
Southern Railway Company, Conrail, Inc. and Consolidated 
Rail Corporation are c o l l e c t i v e l y r e f e r r e d to hereir as the 
"Primary Applicants." 



c o n t r o l against others. The po r t i o n of the memorandum i n 

question reads: 

See Exhibit D hereto. 

CSXT's probative and fr...nk s e l f - a p p r a i s a l of 

i s i n no way c o n f i d e n t i a l 

or proprietary, vculd be of c r i t i c a l i n t e r e s t to a va cty of 

partie s not having access to documents c l a s s i f i e d as "Highly 

C c n f i d e n t i a l , " and should be an essential component of the 

Board's considerat:ion -- on the. record -- of the impact of the 

Primaiy Application on the public i n t e r e s t . Therefcte, Judge 

Leventhal's r u l i n g should be reversed, and the relevant p o r t i o n 
2 

of the memorandum should be r e c l a s s i f i e d as "Public." 

BACKGROUND FACTS 

On December 18, 1997, the C o a l i t i o n f i l e d i t s " F i r s t 

Joint Set of Interrogatories and Requests to Produce Documents," 

EJE-16/IMRL-5, attached hereto as Exhibit A. The f i r s t 

i n t e r r o g a t o r y of those requests sought informatior reletting t o 

communications between Primc.ry Applicants and any other r a i l r o a d 

A f t e r o r i g i n a l l y moving f o r r e c l a s s i f i c a t i o n of the whole 
memorandum at issue, Appellant.s narrowed t h e i r request 
considerably at the discovery conference, requesting that 
only page two of the memorandum or portions of page two be 
designated as "public." This appeal i s taken cnly w i t h 
respect to Judge Leventhal's r e f u s a l to recl-.4ssify the 
second page of the memorandum (designated by CSXT as "CSX 92 
HC 000114") or any portion thereof. 

- 2 -



during which the subject of "operation and/or dispatching of the 

IHB [ i . e . , the Indiana Harbor Belt Railroad Company] subsequent 

to approval of the Application, was discussed." EJE-16/IMRL-5 at 

5. Without botht Ing to follow the Board's guidelines concerning 

the p r o v i s i o n of " t i v e day cc-;;lete objections" (see Decision No. 

""0, ^ 18), on January 2, 1998, Primary Applicants responded t o 

t i e C oalition's discovery requests, rcrusing t o answer 

I.iterrogatory No. 1 under a f l u r r y of objections, i n c l u d i n g the 

a l l e g a t i o n that the discovery did not seek infor'aation relevant 

to the Coalition's impending r e b u t t a l f i x i n g , and complaints that 

the discovery was "ambiguous", "overly burdensome", "overly 

broad" (allegedly because i t sought information "from as earl y as 

January 1, 1997"), and otherwise sought information which was of 

" \ n s u f f i c i e n t relevance." Primary Applicants d id then provide a 

subs t a n t i a l response, i n d i c a t i n g tht-.t " [ t ] o date, Applicancs have 

not been able to determine taat any such Communications have 

taken place." See "Applicants' Responses to the F i r s t J o i n t Set 

of I n t e r r o g a t o r i e s and Request to proQ_ce Documents," attached 

hereto as Exhibit B. 

To challenge t h i s stonewalling, on January 8, 1998, the 

Co a l i t i o n moved Administrative Law Judge Leventhal f o r an order 

compelling CSIIT^ to respond to the Coalition's discovery, 

i n c l u d i n g Interrogatory No. 1. During the hearing on January 8, 

1993, the C c a l i t i o n agre- " LC wit'.idraw the ma j o r i t y of 

Int e r r o g a t o r y No. 1 i n exchange f o r CSXT's averment that 

Because only CSXT had indicated i n i t s reply f i l i n g t hat 
discussions with other rai l r o a d s on these Lubjects had taken 
place, only CSXT was compelled to respond to In t e r r o g a t o r y 

. 1. 

- 3 -



questions posed during the impending deposi»-ion of i t s witness, 

John W. Orrioon, regarding the issues r a i s e i i n that 

i n t e r r o g a t o r y would not be obj ect'3d t o . Transcript of January 8, 

1996 discovery conference (hereinafter "January 8 TR."), pp. 168-

70, attached hereto as Exhibit C. However, the Coalicion d i d not 

waive i t s request f o r documents re.'^ponsive to Int e r r o g a t o r y No. 

1, and CSXT agreed to provide the responsive documents. I d . 

Shortly thereafter, CSXT provided c e r t a i n responsive 

documents, including a two-page document i d e n t i f i e d as "CSX 92 HC 

000113" and "CSX 92 HC 000114." See Exhibit D hereto.'* That 

document i s an i n t e r n a l ut.-norardum authored by CSXT's John Booth, 

Director-Contracts/Joint F a c i l i t i c o , t o William M. Hart, CSXT's 

Vice President f o r Corporote Development, discussing 

Mr. Booth has been 

presented by CSXT as an au t h o r i t y on Chicago and has submitted 

testimony i n t h i s proceeding concerning the Chicago switching 

d i s t r i c t . On page 2 of the memorandum, Mr. ' j t h concludes: 

Because there i s nothing l e g i t i m a t e l y c o n f i d e n t i a l 

about these comments, the Co a l i t i o n wrote to CSXT's counsel on 

January 16, 1998, seeking t h e i r concurrence i n a r e c l a s s i f i c a t i o n 

of t h i s document from "Highly Confidential" t o "Public." See 

4 , . 
I t IS i n t e r e s t i n g to note that two versions of t h i s 
memorandum wers produced by Applicants. One version 
(apparently the author's f i l e copy) was produced without the 

second page. CSX 92 HC 000115. 

- 4 



E x l i i b i t E. When CSXT did nothing to respond to the Coalition's 

l e t t e r by February 2, 1998, the Coalition noticed a dis'jovery 

conference before Judge Leventhal seeking r e c l a s s i f i c a t i o n of the 

memorandum from "Highly Confidential" to "Public." Given 

, WCL joined the C o a l i t i o n i n 

the motion. During that hearinc, held on February 5, 1998, Judge 

Leventhal denied the Coalition's request to r e c l a s s i f y the 

confid e n t i a l i ' : y of the document. In making that decision. Judge 

Leventhal retjuired Appellants to e s t c i l i s h that the l e v e l of 

c o n f i d e n t i a l i t y asserted by CSXT over the memorandum prejudiced 

the Appellants by precluding any use of the document -- a 

standard not j u s t i f i e d by regulation or precedent and one which, 

i f upheld, would eliminate any basis f o r challenging the 

c o n f i d e n t i a l i t y designation of documents. This i s an appeal of 

that d f c i s i o n . 

ARGUtTENT 

The Coa l i t i o n i s well awais that pursuant t o 4 9 C.F.R. 

§ 1115.1(c), a'-.peals frcm Judge Leventhal's r u l i n g s are "not 

favored", and are "granted only i n exceptional circumstances to 

correct a clear error of judgment or to prevent manifest 

i n j u s t i c e . " Because of the c r i t i c a l importance of the Booth 

mem.orandum to issuer central to the positions of the C o a l i t i o n 

and WCL i n t h i s proceeding and the p l a i n error present i n Judge 

Leventhal's r u l i n g , t h i s appeal presents one such circumstance 

where the challenged order should be reversed. 

- 5 -



During the February 5, 1998 discovery conference, CSXT 

argued that i n order f o r a party to successfully challenge the 

designation of a document as "Highly Confidential", i t would have 

to e s t a b l i s h "prejudice." CSXT fu r t h e r argued that Appellants 

could not show prejudice i n t h i s instance, because: 

the evidence i s before the Board. I t i s 
tnere, and i t has been argued. And so, 
again, they can c i t e to no prejudice w i t h 
respect to t h i s p a r t i c u l a r memorandun. They 
j:ave made use of i t . . . they have 
referenced i t ; they have r e l i e d on i c . They 
are not prejudiced one i o t a by c l a s s i f y i n g 
t h i s document as "Highly Confidential." 

Transcript of February 5, 1998 discov • conference (hereinafter 

"February 5 T r . " ) , pp. 28, 31.^ 

Unfortunately, Judge Leventhal accepted ^ h i s standard 

and incorporated i t i n t o his decision i n denying Appellants' 

motion. " I don't see any prejudice to your side. You have been 

able to use i t i n your presentation. You'll be able to use the 

documents on i t i n your fina.i b r i e f . " February 8 Tr., p. 43. 

By focusing on such "prejudice" to Appellants from a 

"Highly Confidential" designation, CSXT set a standard 

accepted by Judge Leventhal -- which can never be met. The 

Board's procedures s p e c i f i c a l l y contemplate that the 

c o n f i d e n t i a l i t y c l a s s i f i c a t i o n of documents produced i n discovery 

cf.n be challenged. See Decision No. 1 (STB sei-ved A p r i l IG, 

1997), Appendix A, 1 9, But any party (or counsel f o r any party) 

which seeks to challenge a c o n f i d e n t i a l i t y designation by 

References are to a t r a n s c r i p t of the February 5, 1998 
discovery conference delivered to counsel f o r Appellants v i a 
the Internet. We have paginated that form of the transc:..ipt 
and attached the relevant portions as Exhibit F hereto f o r 
reference. 
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d e f i n i t i o n has alread" seen (and thus had the opportunity to 

u t i l i z e ) the document; the Board's discovery guidelines do not 

allow otherwise relevant documents to be withheld because of 

t h e i r assertedly "highly c o n f i d e n t i a l " or " c o n f i d e n t i a l " nature. 

Access to and use of the document i s thus fe:,resumed i n any 

c l a s s i f i c a t i o n challenge, yet the PliJ's r u l i n g r e l i e s on 

prec i s e l y that f a c t o r to deny the challenge. Under t h i s 

stcindard, an improper c o n f i d e n t i a l i t y designation could never be 

overturned. Use of such a standard here was clear e r r o r and 

should be reversed. 

The "prejudice" standard u t i l i z e d by Judge Leventhal i n 

reaching nis d t c i s i o n was also inappropriate because i t focused 

narrowly on the in t e r e s t s of those present before the Judge, t o 

the exclusion of those who were not, and could not be, before the 

Judge because CSXT's "Highly Confidential" designation prevented 

them from learning of the contents of the document. Where, as i n 

t h i s case, t h ^ Board's prime mission i s protect.'.on of the pu b l i c 

i n t e r e s t , a broader perspective on the appropriateness of a 

"Highly Confidential" label i s required. The public does r o t 

know about the existence of t h i s allegedly "Highly C o n f i d e n t i a l " 

document; by def i n i t - * on, they are unable to come forward and 

argue f o r i t s broader d i s t r i b u t i o n . The public i s thus prevented 

from knowing the contents of the memorandum, even though they 

have a le g i t i m a t e i n t e r e s t i n 
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The need f o r public disclosure of the memorandum i s 

•nade a l l the more apparent i n the face of CSXT's argument that no 

other p a r t y came forward to support the d e c l a s s i f i c a t i o n of the 

memorandum. (February 5 Tr., p. 32). The parties who would be 

most l i k e l y t o come forward are prevented from doir^g so by the 

very c l a s s i f i c a t i o n chosen by CSXT. The evidei.tiary record i n 

t h i s case already contains the testimony of numerous p a r t i e s 

(including a v a r i e t y of IHB's on-line shippers, the I l l i n o i s 

Department of Transportation and the Wisconsin Department of 

Transportation) concerned about the post-transaction 

concentration of cont r o l over the Chicago switching d i s t r i c t 

which CSXT w i l l possess. Very few of these parties are on the 

"Highly C o n f i d e n t i a l " service l i s t . Even where t h e i r attorneys 

may be on the l i s t , those counsel are precluded from revealing 

the memorandum t o t h e i r c l i e n t s -- making i t more d i f f i c u l t f o r 

them to make an informed or e f f e c t i v e argument f o r memorandum's 

importance and dissemination. Therefore, unless Appellants are 

successful on t h i s appeal, the public w i l l bc denied ths a b i l i t y 

to argue the impact of t h i s memorandum (and the harsh l i g h t i t 

shines on ) to the Board. 

Not only i s there reason to believe that there i s a 

subst a n t i a l public i n t e r e s t i n t h i s memorandum, but the record 

c l e a r l y establishes that no legitimate reason has been p r o f f e r e d 

by CSXT t o explain why the second page of the memorai.^um should 

remain "Highly Confidential." During o r a l argument before Judge 

Leventhal, CSXT argued that 

v;ould be compromisea by disclosure of the memorandum t o 

the p u b l i c . Whatever the merits of t h i s argument as to the f i r s t 



page of the memorandum, i t clear, -r has no ap p l i c a t i o n t o the 

eecond page. The page at issue (CSX 92 HC 000114) addresses the 

No i n t e r n a l ruminations 

or other d e t a i l s of are 

disclosed. 

To the extent that Judge Leventhal attempted a 

"balancing t e s t " of the prejudice to Appellants from leaving the 

document "Highly Confidential" versus the prejudice t o CSXT of 

making the second page of the memorandum "Public", not only d i d 

he make a "clear error of judgment" i n focusing s o l e l y on 

"prejudice" to Appellants (and ignoring the public i n t e r e s t ) , but 

he compounded that error by f i n d i n g that any cognizable business 

i n t e r e s t of CSXT would be compromised by making a public 

disclosure of the second page of the memorandum. CSXT has no 

leg i t i m a t e , protectable iterest i n shielding the memorandum from 

public review, and i t was error f o r Judge Leventhal t o f i n d 

otherwise. 

Precedent c l e a r l y favors the c l a s s i f i c a t i o n of the 

second page of the document as "Public." I n p r i o r merger 

proceedings, the Board has consistently refused to allow a party 

to s h i e l d damaging admissions from puDlic s c r u t i n y behind a 

"Highly Confidential" designation. For example, i n Santa Fe 

Southern P a c i f i c Corp. •• - Control -- Southern P a c i f i c Transo. 

Co•, 2 I.C.C.2d 709 (1986), The Kansas Cit y Southern Railway 

Company discovered a highly damaging memorandum i n disjcovery i n 

which the Applicants' Chairman e s s e n t i a l l y argued f o r merger of 

two competing Western r a i l r o a d s i n order to "achieve monopoly 
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power." 2 I . C.C. 2d at 8'>4-05. The r a i l r o a d producing the 

memorandum sought to have the memorandum entered under seal, 

thereby s h i e l d i n g i t from public view. The Boara however, held 

t h a t , w i t h minor exceptions, the contents of the memorandum "do 

not contain i n f o r i t i o n which may be l e g i t i m a t e l y withheld from 

public s c r u t i n y i n the context of t h i s proceeding, although we 

can v^'-'erstand why SFSP would want them to remain secret." I d . 

The informat ion at issue i n t h i s case i s very s i m i l a r t o that i n 

SFSP: i t might be highly damaging, i t might d i r e c t l y contradict 

what the party producing i t has unabashedly asserted to the Board 

and proclaimed to the public, but i t i s not "Highly 

C o n f i d e n t i a l . " ^ 

S i m i l a r l y , i n Union Pacific Corporation -- Control and 

Meraer -- Southern Pa c i f i c Rail Corporation, Finance Docket No. 

32760, Decision No. 39 (STB served May 31, 1996) ("UP/SP, 

Decision No. 39"), a presentation given to the board of d i r e c t o r s 

of one of the applicants contained a damaging admission regarding 

the dom.nance which the merged e n t i t y would have i n the West. 

The Board upheld the Administrative Law Judge's determination 

that the admission should be c l a s s i f i e d as "Public," f i n d i n g that 

" ( t ) h e information that applicants seek to suppress i s not 

commercially sensitive i n the t r a d i t i o n a l sense." UP/SP Decision 

No. 39, at 1. Si m i l a r l y , Primary Applicants should not be 

As i n that case, i t i s also d i f f i c u l t here' to see how the 
Board can f a i r l y and f u l l y dispose of the su b s t a n t i a l 
arauments made to i t regarding the Chicago switching 
d i s t r i c t i f the agency i t s e l f i s precluded from r e f e r r i n g to 
the assertioi.s i n the Booth memorandum. 
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allowed t o shie l d from public review the damaging admission made 

by Mr. Booth on a bald assertion of "proprietary information." 

The overarching nature of the public i n t e r e s t , 

pervasive i n any merger proceeding, f a c t u a l l y distinguishes t h t 

cases r e l i e d upon f o r support by CSXT, Arizona Public Service 

Companv v. The Atchison. Topeka and Santa Fe Railwav Companv. 

Docket No. 41185, 1997 WL 420253, and Lower Colorado River 

A u t h o r i t v and Citv of Austin. Texas v. Misso:ri-Kansas-Texas 

Railroad Companv, Docket Nc. 40155, 1988 WL 226487. Arizona 

involved a rate reasonableness dispute; Lower Colorado was a 

competitive access complaint. Those cases were e s s e n t i a l l y 

p r i v a t e disputes and sought s o l e l y to est a b l i s h the p a r t i c u l a r 

i n d i v i d u a l r i g h t s of the pa r t i e s involved. Neither case involved 

the broad public i n t e r e s t -- and s u b s t a n t i a l l y broader public 

p a r t i c i p a t i o n -- at stake i n t h i s merger proceeding. 

CONCLUSION 

This appeal p>resents a narrow issue: whether CSXT 

should be allowed to hide and conceal a single page of a 

damaging, "candid" ( i n t h e i r own words) memorandum from the 

public. That single page, however, i s so contrary t o the 

numerous assertions made by CSXT to the public and the Board i n 

t h i s proceeding that i t f a i r l y c a l l s i n t o question CSXT's candor 

i n discussing t h e i r plans f o r Chicago. The public, which has 

previously weighed i n i t s concerns about Chicago through various 

p a r t i e s i n t h i s case, has a r i g h t to know that CSXT 

i n the nation's largest r a i l gateway. The 
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Board has the r i g h t -- indeed, probabiy the o b l i g a t i o n - - t o r e l y 

on that knowledge i n rendering i t s judgment on the record i n t h i s 

proceeding. Judge Leventhal's order should therefore be 

reversed, and page "CSX 92 HC 000114" should be r e c l a s s i f i e d as a 

public document. 

Respectfully submitted, 

Robert N. Gentile 
Colette Ferris-Shotton 

Transtar, Inc. 
135 Jamison Lane 
P.O. Box 68 
Monroeville, PA 15146 
(412) 829-6600 

By:. 
Janet H. G i l b e r t 
General Counsel 

Wisconsin Central Ltd. 
6250 North River Road, Suite 9000 
Rosemont, IL 60018 
(847) 318-4691 

Robert H. Wheeler 
William C. Sippel 
Thomas J. Healey 
Thomas J. L i t w i l e r 
Oppenheimer Wolff & Donnelly 
Two Prudential Plaza, 45th Floor 
180 North Stetson a\enue 
Chicago, IL 60601 
(312) 616-1800 

ATTORNEYS POR TRANSTAR, INC., 
ELGIN, JOLIET AND EASTERN RAILWAY 
COMPANY, I ( M RAIL LINK, LLC AND 
AND WISCONSIN CLNTRAL LTD. 

Dated: February lO, 1998 
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EJE-16/IMRL-5 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKE.T NO. 33388 

CSX CORPORATION AND CSX TRAIISPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

FIRST JOINT SST OF INTERROGATORIES AND REQUESTS 
TO PRODUCI DOCUMENTS OF TRANSTAR, INC., 

ELGIN, JOLIET AND KASTERN RAILWAY COMPANY 
AND I fc M RAIL LINK. LLC 

Transtar, Inc., Elgin, J o l i e t and Eastern Railway 

Company ( c o l l e c t i v e l y , "EJE") and I & M Ra i l Link, LLC ("IMRL") 

(EJE and IMRL are c o l l e c t i v e l y r e f e r r e d to herein as the 

"Coalition") hereby submit t h e i r F i r s t J o i n t Set of 

Inte r r o g a t e . i e s and Requests t o Produce Documents t o Norfolk 

Southern Corporation and Norfolk Southern Railway Company ("NS"), 

CSX Corporation and CSX Transportation, Inc. ("CSXT") and 

Conrail. Inc. and Consolidated Ra i l Corporation ("Conrail"). NS, 

CSXT, ard Conrail are c o l l e c t i v e l y r e f e r r e d t o herein as 

"Applicants". 

In accordance with 49 C.F.R. S§ 1114.21-1114.31 and the 

discovery guidelines adopted for use in this proceeding by 

Administrative Law Judge Leventhal in his decision served June 

27, 1997, Applicants are requested to answer these discovery 

requer'rs within fifteen (15) days after service hereof. However, 

i f Applicants raise a complete objection to any discovery 

request, such that no substantive answer or production w i l l be 



provided absent an order compelling same, then Applicants are 

requested to s, rve such objections upon the undersigned counsel 

within five (5) days after service thereof. 

DKFnrXTIQWS 

As used in these discovery requests: 

a^^ i ^ ^ , ^ . ^' ^."Application" ineans the Railroad Control 
Application, filed by Applicants on June 23, 1997. 

r.r^™e™.^^• "Communication" mcans discussions, communications, 
correspondence or any other information transmission or exchange 
telephone^ Itc") '̂ ^ '̂'̂  (including but limited to 

. ^: ":5esc '.ption of Anticipated Responsive 
Application" rr,cans_ the document captioned "Description of 
Anticipated Responsive Application of Transtar, Inc. and Elgin 
Joliet and Eastern Railway Company" (EJE-3), filed in this 
proceeding with the Surface Transportation Board on August 22 

Sn "eans a "document" as that term i s used 
in Fed. R Civ. P. 34(a) and/cr Fed. R. Evidence lOOl, in 
Applicants' possession, custody or control. "Document" as used 
herein also encompasses electronic mail and physical things such 
as coT.puter disks in Applicants' possession, custody or control 
along with drafts, typings, printings, minutes, tapes, recordings 
ana other electronic compilations, or copies or reproductions 
thereof, m the possession, custody or control of Applicants. 

5. "IC" means I l l i n o i s Central Railroad Company. 

6. 'Identify," when used with reference to a 
docur.ent, means either to produce such document or to state i t s 
date type of document ( e ^ , letter, memorandum, chart, etc.) 
^ts t i t l e or heading, the author's (or authors') f u l l ndme(s) 
Its recipient (s), the general submatter contents, number of 
pages, and the document's present location and custodian If 
such document was, but is no longer, in Applicants' possession 
custody or control state what disposition wa,3 made of i t , and 
briefly describe the document retention policy under which t:h* 
document was disposed. 

• .^ ll'^^^lt^^'" ^ith reference to a 
communication other than a document, means to state the nature of 
the communication (i.e., meeting, telephone call, etc ) the dat# 
and piace the communication occurred, and the participants' f u l l 
nar:«is, business addresses and job t i t l e s . » i-uxj. 
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8. "Identify," ttfher* used with reference to an 
individual, means to istate the f u l l name, employer, business 
address(es) and job t i t l e (s) of suca individual during the period 
covered by these discovery requests. 

9. "IHB" means Indiana Harbor Belt Railroad Contpany. 

10. "Relate to" or "relating to" means making a 
statement about, discussing, describing, referring •to, 
reflecting, explaining, analyzing, or in any other way 
pertaining, in whole or in part, to tht subject. 

11. "Representatives" means employees, agents and 
attomeys fboth in-house and outside, retained counsel) . 

12. "Responsive Applicatic.i" means the document 
captioned "Responsive Application of illgin, Joliet and Eastem 
Railway Company, Transtar, Inc. and I & M Rail Link, LLC" (EJE-
10), filed in this proceeding with the Surface Transportation 
Board on October 21, 1997. 

13. "UP" means Union Pacific Railroad Company. 

14. "WCL" means Wisconsin Central Ltd. and Wisconsin 
Central Transportation Company. 

INSu'RUCTIONS 

1. In the following discovery requests, n i l uses of 

the conjunctive include the disjunctive and vice versa. Words in 

the singular inclvie the plural and vice versa. References to 

railroads, shippers, or other companies include officers, 

directors, employees, agents or other representatives thereof, 

except where the context clearly requires otherwise. 

3. If Applicants object to any part(s) of .a discovery 

request, please answer each part tc which Applicants do not 

object, separately identify those p.-irts oi the discrvery request 

that Applicants find objectionable, and state the ground" for 

each such ctjectirn. 



3. I f Applicants object to any discovery request on 

grotinds of privilege, please identify the privilege and describe 

in detail the facts which form the basis for i t s application. 

4. If Applicantb desire clarification of any 

discovery request, i t is requested that Applicants' cotinsel 

contact the undersigned counsel for the Coalition (either in 

writing or by telephone) as far in advance of the due date for 

answers as is reasonably practicable. 

5. These discovery requests are continuing in nature, 

such that Applican.s' responses shoultl be supplemented whenever 

additional responsive information comes into Applicants' 

possession, custody or control. 

6. Unless otherwise indicated, these discovery 

req-jests cover events occurring .from and after January 1, 1995, 

7. All documents that rerpond, in whole or in part, 

to any paragraph of these discovery requests shouJd be product^d 

in their entirety. Documents that in their original conaition 

were stapled, clipped, or otherwise fastened together, shall be 

produced in such form. 

8. If any response to these discovery requests 

includes a reference to the Application or other f i l i n g in this 

proceeding, such response shall specify the responsive volume(s) 

and page number(s). If any response to these discovery requests 

includes a reference to documents on f i l e in Applicants' Document 

Depository, you shall denote the document number of each document 

as i t i s filed in the Document Depository. 



9. I f exact data cannot be supplied in answering any 

discovery request that calls for a numerical response. Applicants 

should provide their best estimate of the data called for, 

indicate that i t bas done so by the notation "(est.)" in 

conjunction with the response, and describe the basis u^rr which 

the estimate was made. 

INTERROGATORIKS 

INTERROGATORY NO. 1 

Have any Communications taken place after January l . 

1997 between Representatives of Applicants on the one hand and 

Representatives of any other common carrier by r a i l (or any 

combii. .tion of other common carriers by ra i l ) on the other during 

which the owne: ship, control, or voting of Conrail's 51% stock 

interest in the IHB, or the operation and/or dispatching of the 

IHS subsequent to approval of the Application, was discussed? If 

the answer to this question is anything other than an unqualified 

"no", please identify: 

a) The date of each Communication; 

b) The other common carrier (s) by r a i l with 
which the Communication took place,-

c) A ll persons who were present for a l l or an-
part of any such Communication, regardless of whether, 
they provided substantive participation during the 
Communication or net; 

d) I f the Communication took place during a 
face-to-face meeting, and i f so, the location of each 
meeting; 

•) The person initiating each Communication; 

f) Applicants' understanding of the purpose(s) 
of each Communication; 
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g) Any points of concem regarding the 
ownership, control or voting of Conrail's 51%' stock 
interest in the IHB, or the operation and/or 
dispatching of the IHB subsequent to approval of the 
Application, raised by any party during each 
Communication, and identify the person raising each 
point of concern; 

h) Any strategy, plan, action or resolution 
discussed during each Commtinication with regard to any 
aspect of the ownership, control or voting of Conrail's 
51% stock interest in the IHB, or the operation and/or 
dispatching of the IHB subsequent to approval of the 
Application, and identify the person raising each 
strategy, plan, action or resolution; 

i) Any strategy, plan, action or resolution 
agreed upon between or among the parties during each 
Communication with regard to any aspect of the 
ownership, control or voting of Conrail's 51% stock 
interest in the IHB, or the operation and/or 
dispatching of the IHB subsequent to approval of the 
Application; and 

j) All documents relating to each Communication 
referenced in this Interrogatory, including but not 
limited to agendas, notes, outlines, summaries, or any 
other document reflecting any portion of the cont-ints 
of each Com.munication. 

INTERROGATORY NO. 2: 

Have any Communications taken place after January 1, 

1997 between Representatives of Applicants on the one hand and 

Representatives of any other common carrier by r a i l (or any 

combination of other common carriers by r a i l ) on the other daring 

whic>i tlie Responsive Application, the Description of Anticipated 

Responsive Application, or any aspect of the potential 

acquisition of Conrail's 51% stock interest in IHB by EJE, WCL, 

IC and/or IMRL was discussed? I f the answer to this question i s 

anything other than an unqualified "no", please identify: 

a) The date of each Communication; 
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Exhibit B 

CSX/N'S-185 

BEFORE THE 
SL'RFACE TRANSPORTAl'ION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TR.\NSPORTATION. INC.. 
NORFOLK SOLTHERN CORPORATION AND 

NORFOLK SOLTHERN RAILWAY COMPAN'Y 
- CONTROL A> D OPERATING LEASES/AGREEMENTS 

CONR.\IL INC. ASD CONSOLIDATED RAIL CORPORATION 

" APPUCANTS' RESPONSES TO THE 
FIRST JOINT SET OF INTERROGATORIES 

AND REQLTESTS TO PRODUCE DOCUMENTS 
OF TRANSTAR, INC., ELGIN, JOLIET AND 

EASTERN RAILWAY COMPAVi', AND 
I&M RAIL LINTC, LLC 

Applicants hereby respond to the First Joint Set of Interrogatories ar.d Requests to 

Produce Documents of Transtar, Inc , ElgLn. Joliet and Eastem Railv. ay Company, and 

I«S:M Ra:; L:nJc. LLC (EJE-16 rviRL-5), ser\ed December IS. 1997.' 

CENTRA[ RFSPr)NJ«sr<; 

Tne foUoH-ing general responses are made ^ith respect to all ofthe requests and 

interrogatories. 

I . .Applicants have conducted 2 reasonable search fcr responsive documents 

and informahon to respond :onsistent witli the stated objections. Except a? objecuons arc 

' 'Applicants" refers collectively to CSX Corporation and CSX Transportation, Inc. 
(collectively referred to as "CSX"), Norfolt: Souihem Corporation and Norfolk Southem 
Railway Company (collectively refened to as "NS") and Conrail, lnc and Consohdated 
Rail Corporation (collectively referred to as "Conrail"). Transtar, Inc . 'Igin, Joliet and 



noted herein, all responsive documents have been or shortly will be made available for 

inspection and copying in Applicants' document depository, which is located at ihe 

offices of Amold & Porter in Washington, D.C* 

2. Where objections have been raised as to the scope ofthe reouest or 

interrogatory, ipplicants are willing to discuss searching for and producing docunents or 

information covered by a more limited request or interrogatory tal±i^ into account the 

stated objections. 

3. Production of infonnation or doc anents does not necessarily imply that 

they were relevant to this proceeding, and is not to be construed as waiving ary 

applicable objection, 

4. In line with p̂ st practice in cases of this narare. Applicants have rot 

secured verifications for the answers to interrogatories herein. .Applicants are prepared to 

discuss the mar.er with requester if this is of concem with respect to any particuhir 

ar̂ wcr. 

GFNTRAf OBrFrriov̂ ; 

The following general objections ars made with respect to all of the 

interrogatories and document requests Any additional specific objections are siated at 

the beginning ofthe response to each interrogatory or document request. 

Easiem Railway Company, and l&M Ra;l Link, LLC are referred to as "E.TE" or 
"requester" 

^ Thus, any response that states that responsive documents are b#ing produced is su'oject 
to the General Objections, so that, for example, any documents subject to attomey-client 
privilege or the work product doctrine are not being produced. 
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1. App'icants object to production of, and are not producing, documenu or 

information subject to the attomey-client privilege, the work producr doctrine and/'or the 

joint or common interest privilege. 

2. Applicants object to production ot, and are not producing, documrnts 

prepared in connection with, or informatior relating to. possible settlement ofthis or any 

other matter, 

3. Applicants object to production of, and are not producing, readily 

available public docmnents or infomiation. including but not limited to documents on 

public 51c at the Surface Transportanon Board ("STB"), the Securiries and Exchange 

Coamissio.n. 0! any other government agency or coun, or tbat ha- e appeared in 

newspapers or other public media, 

4. Applicants object to the production of, and are not producing, draft 

enfied statements and documents related thereto, in accordaj:ce with past practice in 

railroad control proceedings, 

5. Applicants object to the production of, and arc not producing, infomiation 

or docUiTsests that ar? as readily obtainable b> the requester from its own files. 

6. Applicants object to the produciion of, and are not producing, information 

or documents that contain confidential or sensitive commercial information, including 

information subject to disclosure restricrions imposed bv law, in other proceeding's, or b\' 

contractual obligation to third panies. and that is of insufficient materiality to warrant 

production here even under a protective order. 

7. Applicants object to the requests to the extent they seek docun)ents or 

mformation in a form not maintained b> Applicants in the regular course of business or 

•3-

v 
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«C't readily available in the fonn requested, on the ground that such documents or 

iiL* >nnation could only be developed, if at alL through unduly burdensome and 

oppressive special studies, which are not ordinarily required and which .Applicants object 

to perfonning. 

8. Applicants object to the intenogatories and requests as overbroad and 

unduly burdensome to the roent that they seek informatioa or docunents for pei iods 

prior to Jaauary 1, 1995. 

9. Applicants object to Instruction Nos, 1-5 and 7-9 to the extent tha: they 

seek to impose requirements that exceed those .̂peeifie-' m the api;!icable d.scovcry mles 

and guidelines 

IC. Applicants object to Instruction No. 3 to thc e.xtent it sesks detailed 

infonnation regarding r«herwise responsive documents that fall wuhin the scope ofa 

privilege. Such detailed infomiation is not necessary, and it is "induly burdensome to 

provide Such information was not requL'ed or provided in the most recent major control 

C£.ses, and no showing hss beea made ber̂ ? to wanant differen: treatmv..{. 

11. .Applicanti obiect to De*^—:- Nos. 4. 6-8, and lO-l 1, and Inistnittion 

Nos 2 and 7-9 as unduly burdensome. 

12. CSX, NS and Conrail each object to aay inten-ogatories or documkjnt 

requests that seek irJbrmation regarding cin^nt or future operations on, or ary o:her 

piaas or activities relating to, or emploiment oa. rail lines or propenies other tha;i those 

diat each of theni currently owns or opcratts, or uith respect to future operations. Conrail 

Uae segments that CSX or NS, respectively, will operate a. tlic relevant fumre time. The 
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best source of informahon with respect to such matter is the rail carrier tha: ô v̂ s or 

operates thc Une or property in question, or will do so at the relevant future tint. 

13. Applicants object to the requests insofar as they seek "all documents 

relating to" the matters specified, as overbroad and unduly burden̂  oir.-. 

rNTERRQGATORJFS 

Tnterragamrv Kn 1: 

H.-tve any Commynications taken place after Januexy 1. 199'' benveen 
Represenuvtives of Apphcants on the one hand and Rep'̂ sentatives of any other common 
earner by rail (or any combination of other common caniers by rail) on the other during 
which the ownership, control, or voting of Conrai!'' 51% stock interest in the IHB. or the 
operalion and or dispatching of the IHB subsequ .at to approval of ths .Application, was 
discussed? Ifthe answer to this question is ar̂ thing other thaa an unqualified "no". 
please identify: 

a) The date of eac'. Ccmmuaicatioa, 

b) The other .ommcii carrier(s) by rail with w hich the 
•̂ "Com runicaiion took place; 

c) All persens vvho were present for all or any pari of any such 
Communicatior. regardless of whether they provided substanhv- panicip.;t;on 
durmg the Co-.umumcation or not; 

d' If lhe Communication took place during a L-e-to-face meeting, 
aad if ro. the location of each meetmg, 

e) The person imtiating each Conununication; 

f) Apphcants' understanding of tbe puT)Ose(s) of each 
Communication; 

g) Any points of concera regarding the owTiership, control or voting 
of Conrail's 5l*/o stock interest m t.he IHB, or ihc operation and or dispatching of 
the IHB subsequent to approval of the Application, raised by any pany during 
each Communication, and identify- the person raising each point of concern; 

h) Any strategy, plan, acdon or resolution discussed dunng each 
corrmunicaticn vvith regard to any aspect ofthe ownership, control or \ oting of 
Conrail's 51'/o stock interest in the IHB, or the operation a,nd.'or dispatching ofthe 

-5 



m m ^ r ^ ^ l « U i . W U B L I l W l f ! l U S H . - . 1 2 1 0 . 2 « = 942 5999 p ^ c . r . I , 

IHB subsequent to approval of the Application, and identify the person wising 
each strategy, plan, action or resolution; 

i) Any strategy, plan, action or resolution agreed upon between or 
among the parties during each Communication with regard to any aspect ofthe 
ownership, conttol or voting of Ccnrail's 51% stock ir ;rest in the IHB, or the 
operation and/or dispatching ofthe IHB subsequent to approval ofthe 
Applicatioo; and 

j) All documents re'"ting to each Communication referenced in this 
Interrogatory, including but not umited to agendas, notes, outhnes, sommaries, or 
any other document reflecting any portion ofthe coments ofeach 
Communication. 

Response: 

Intenogatory Nos. l-Z and Document Request Nos. 1-3 are objectior.able as 

stated because lhey are not consistent with the lunits on discovery- by a respoaiiv; 

apphcant in support of its rebuttal filing. In such a filmg, a responsive applicant may 

onlv submit evidence that .'ebuts "specific" evidence in the primary applicants' rtbuttal 

filiag in opposition to tht. conditions sought by the responsive applicant. LT CN'W. 

Decisicn No. P, served July 11. 1994, at 9 & n.l3; LT CN'W. Decision No. 20, .served 

Sept. 12, 1994. at 7, 11, If, 1C\ 17. IS, and 20. .Moiiover, the scope of such rebuttal by a 

responsi'.'c applicant is further limited in that it cannot defer until its rebuttal filuig 

maners that it cculd aad should have explored in earlier discovery and addressed in its 

case-in-chief Id. At8. 9.15. 

Intenogator>- Nos. 1-3 and Document Request Nos 1-3 do not meet these 

requirements. They are fishing expeditions for evidence that could have been sought in 

*Jie initial round of written discovery and depositions, a.nd are not in any A ay tailored tc 

respond to evidence submined by applicants in their December 15,199" filiag. 

-6 
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IntoTogatory Nos. 1-3 are also objectionable because they are ambiguous as to 

whether they seek communications on behalf of "Applicants" as a group or on behalf of 

any one ofthe primary apphcants individually and as to what the follo'-ving mean.-;: 

"substantive participation in the Communication," "points of concem regarduig," 

"strategy, plan, action, or resolution" and "any aspect of" They are also ov.,Tly 

burdensome in that they seek information regarding activities of Repr .scniitives of 

.Applicants, including outside coimsel and agents. The requests arc also overly broad m 

seeking communications from as early as January 1,1997. 

Applicaats also obiect to these interrogatories due to the iosufficient relevance of 

discussions regarding the ownership, control cr voting of Conrail's 51 "''b strick ov* ne.'ship 

in thi IHB and the insufficient relevance ofthe presence of persons not jranicipating ir. 

the Conununication to any substantive degree. Apphcants also object to the 

burdensomeness of responding to Intenogatory Nos. 1-" and each ofthe subparts vith 

regard co all Communications in light ofthe marginal relevance tc the material to be 

produced. Scfi Decision No. 17, served .August 1. 1997. 

Subject to these objections, aad the Gfneral Objections stated above. Applicants 

respond as follows: 

To date. Applicants have not been able to determine that any such 

Corrjnunications have taken place. 

InteiToyatorv No. 2: 

Have aay Comm"anicatior.s taken place after January 1, 1997 between 
Represenlaiives of Apphcaats on the one hand and Representatives of any other common 
carrier by rail (or any combinttion of other common carriers b> rail) on the othe during 
which the Responsive Application, the Description of Anticipated Responsive 
Application, or any aspect ofthe potential acquisition of Conraal's 51% stock intcest in 

/ -





Exhibit C 

UNITED STATES OF AMERICA 

+ > + 

SURFACE TRANSPORTATION BOARD 

DISCOVERY CONFERENCE 

CSX CORPORATION MW CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMF s^^f --
CONTROL AND 0PERATl-'3 LEASES/ 
AGREEMENTS -- CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION --
TRANSFER OF RAILROAD LINE BY 
NORFOLK SOUTHERN RAILWAY COMPANY 
TO CSX TRANSPORTATION, INC. 

Finance Docket 
No. 13388 

Thursday, 
January S, 1998 

Washington, D.C. 

The above-entitled matter came on f o r a 
o r a l argument i n Hearing Room 4 of the Federal 
Energy Regulatory Commission, 888 F i r s t Street, N.E. 
at 9:30 a.m. 

BEFORE: THE HONORABLE JACOB LEVENTHAL 
Administrative Law Judge 

(202) 234.4433 

NEALR. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLANO AVE., N.W 
WASHINGTON, O C 2000M701 (202)234-4433 
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i (Off the record.) 

2 JUDGE LEVENTHAL: Do you want t o 

3 memoriali.^e the agreement? 

4 Back on the record. Our o f f the record 

5 discussion I think the party -- I thi n k CSX by Mr. 

6 Harker and the c o a l i t i o n by Mr. Healey have reached an 

7 agreement on interrogatory 1. 

8 Mr. Healey, do you want to t e l l us what 

9 the agreerr.ent is? 

10 MR. HEALEY: Oh yes. Judge, what I o f f e r 

11 and apparently Mr. Karker i s accepting i s I'n 

12 withdrawing interrogatory 1 as i t ' s f i l e d on the 
1 

applicants i n exchange f o r the understanding based 

14 upon cur discussio:. o f f the record that there w i l l be 

15 no object ic-.s as to the scope of questioning Mr. 

16 Oreson as to anything that would be responsive t o t h a t 

17 i n t e r r o g a t o r y as to CSX discussions w i t h other 

IS r a i l r o a d s . The in t e r r o g a t o r i e s worded a l i t t l e more 

19 brcadly, i t ' s worded as to the applicants, bun w«; have 

20 conceded that points we could i i n d were relevant t o be 

21 rebutted or CSX points and the r e f o r e , we l i m i t the 

22 inq-uiry to CSX competition or at least conversations 

NEAL R. GROSS 
COURT REPORTERS ANO TTIANSCRIBERS 

1323 RHODE SLAND AVE , N.W 
(202) 2344433 WASHINSTÔ . D C 20005-3701 (202) 2344433 
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1 of one or more CSX persons were present. There may 

2 have been other applicant members present and those 

3 would c e r t a i n l y be responsive discussion. 

4 MR. HARKER: Your Honor, i s i t only the 

5 discussions that Oregon t e s t i f i e d about, s p e c i f i c a l l y 

6 r e l y i n g on? I thought that was -- • 

7 JUDGE LEVENTHAL: That was what I 

8 understand the interrogatory r e l a t e s t o . I s that 

9 correct? 
1 

10 MR. HEALEY: Yes, i t does. That's 

11 co r r e c t . 

12 MR. HARKER: Not any discussion that he 

13 wasn't r e l y i n g on. In other words, not a meeting or 

14 a discussion that i s not s p e c i f i c a l l y i n his head w i t h 

15 respect to the two statements --

le JUDGE LE'.'ENTHAL: With respect t o his 

17 testimony he's asking. 

le MR. HEALEY: For example, he says that 

19 they met with a variety of c a r r i e r s regarding what 

20 they intend to do on the IHB. I tomorrow w i l l i n q u i r e 

21 of Mr. Oreson what c a r r i e r s d i d CSX meet w i t h 

22 regarding the IHB. Who did you meet with? Where d i d 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE , N W 
(202) 234.4433 WASHINGTON. D C 20005-3701 (202) 2344433 
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1 you meet? Who was there? What was said? Were any 

2 notes taken? 

3 JUDGE LEVENTHAL: A l l r i g h t . Mr. Harker, 

4 i s that the agreement? 

5 MR. HEALEY; I do have t o make one caveat 

6 to that and i t j u s t occurred t o me. Judge. The l a s t 

7 part of the i n t e r r o g a t o r y seeks t o i d e n t i f y documents 

8 r e l a t i n g to those communications,notes taken during 

9 the meetings, agendas, etcetera. As i t i s not a 

10 deposition duces tecum. T hav^.n'^ a=ir*.^ ^v,^ . . . j f i e - " t o 

^ -
bring anything with him. By waiving the i n t e r r o g a t o r y 

12 I would be unable to get those materials, so I would 

13 not want to waive the in t e r r o g a t o r y as t o those 

14 w r i t t e n materials requested i n i n t e r r o g a t o r y 1, sub J. 

o^GE LEVENTHAL: Well, Mr. Harker, i f 

16 there are any documents r e l a t i n g t o these 

17 communications, w i l l you f u r n i s h them? 

18 MR. HARKER: Yes, Your Honor. 

19 MR. HEALEY: I ion't expect tiiem to be 

20 furnished with the deposition. 

21 JUDGE LEVENTHAL: No of course. 

22 MR. HEALEY: I f you have them, I don't 

NEALR. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLANO AVE., N.W 
(202) 234-4433 WASHINGTCN. D C 20005-3701 (202) 234-4433 
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- OPPENHEIMER WOLFF & EXDNNELLY 
Two Prudenrial Plaza 
45th Floor 
180 North Stetson Avenue 
Chicago. 1160601-6710 

(312)616-1800 
FAX (312)616-5800 

Direct Dial: (312)616-5857 

January 16, 1998 
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Chicago 

Detroit 

Geneva 

Irvine 

Lot Ansetes 

Minnĉ olis 

New York 

Pam 

Saint Paul 

San Jote 

Waihmgton, D,C, 

Drew Harker, Esq 
Amold & Porter 
555 12th Street, N W. 
Washington, D C. 20004-1202 

RE: Conrail .Merger Proceeding 
Finance Docket No. 33388 

Dear Mr Harker: 

Now that my clients' January 14, 1998 filings have been completed, I would like to raise a 
number of pending, unresolved discovery issues with you. It is my hope that these issues can be 
resolved withoui the intervention of Judge Leventhal. 

During the deposition cf John W Orrison, he stated that his workpapers contained 
information indicating that Illinois Cer trai trains traversed CSXTs Leewood to Aulon track in . I 
hours, or 6 minutes (Orrison Transcript, pp 137-141). The chart provided with his testimony, 
however, did not contain this information, and during his deposition, he (or, more accurately, Jiis 
counsel) stated that the infomiation was contained in his workpapers. We have reviewed the 
workpapers and have not seen this data Therefore, if there is some document which supports 
Mr Orrison's testimony on this point, it should be produced as an element of his workpapers. 

Additionally, as you may also be aware, in previous discovery responses we were provided 
with BOCT documents sufficient to identify the number of cars moved by BiX^T in intennediate 
switching From these documents, we were able to calculate the percentage of cars moved by 
BOCT in intennediate switching not involving CSXT. Applicants produced the requested BOCT 
data under a "Highly Confidential" designation, and, in our January 14, 1998 filing, we applied 
that designation to our own calculations derived from this information. We believe, however, that 
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Drew Harker, Esq. 
Jrnuary 16, 1998 
Page 2 

the calculations we performed are suflBciently aggregated that the "Highly Confidential" 
desigriation is not appropriate, and I request your concunence to treat the summary ciJculations 
we performed as "Public." 

The documents produced by CSXT in discovery included a number of hand- written 
documents ("CSX 92 HC 000117" to "CSX 92 HC 000122") which were, to a large degree, 
illegible because c' -v^r photocopying, I would appreciate it if you could determine whether 
bettei photocopies of these documents can bc made. If bener copies are available, we will seek to 
have them substituted for the po-r-quality copies we were forced to use in our January 14,1998 
submission to the Board. 

In addition, the documents produced by CSXT include an in-house memorandum dated 
August 20, 1997 by John Booth. Although CSXT has designated the document "Highly 
Confidential", I do not see any basis in the document to jusdfy this designation, and would 
appreciate your agreement that the documem may be designated "Public," 

Finally, I must again raise with you the "post-it" note appended to document "CSX 92 HC 
000107", referencing a letter sent to Union Pacific. As I recall, you infonned me by telephone 
earlier this wet k that the referenced letter involved "other matters", but it is hard to imagine how 
this could be so, given the subject of the memorandum to which the post-it is appended. you 
know, although I agreed to withdraw the Coalition's Intenogatory No. 1 (in fevor ofthe right to 
question Mr. Orrison on those subjects), I specifically did not withdraw that portion ofthe 
interrogatory seeking documents reflecting communications between Applicants and other 
railroads involving "operation and/or dispatching ofthe MB", a subject referenced in the 
document in question. I would appreciate it if you would reassess whether the referenced letter 
and all other documem referencing the UP/CS?T communications are covered by the 
Intenogatory. 

Please contact ir e if you have any quesiions. 

Very truly yours. 

Thomas J, Healey 
Op'̂ nheimer Wolff & Donnelly (Illinois) 

TJHIom 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that on t h i s l l t h day of February, 

1998, a copy of the foregoing Appeal of Transtar, Inc., Elgin, 

J o l i e t and Eastern Railway Coinpany, I t M R a i l Link, LLC and 

Wisconsin Central Ltd. (EJE-18/IMRL-7/WC-17) was served by f i r s t 

class mail, postage prepaid, upon a l l p a r t i e s appearing on the 

c o n f i d e n t i a l r e s t r i c t e d service l i s t i n t h i s proceeding. 

homas J. L i t w i l e r 
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H O P K I N S & S U T T E E . 
(A f A « T S E « S H l F INCLUUlWi HOFESSIONAL C< «K)»ATK5NS) 

888 SIXTEENTH STREET, N.W.. WASHINOTON, D.C. 20006-4103 (202) 
FACSIMILE (202) «]S.«I]6 

INTERNA hllp:' 'jww.hoptiii.oom 

CHICAOO OFFlCli THIEE r i l S T NATIONAL PLAZA «O«O2^J05 

DET«OIT OFFICE IIOC LIVEINOIS SUIT! .20 T I O T . Ml 4WO-I220 

CHARLES A SPITU J J I K 

co:) 835-8169 

February 4, 1998 

Office of the Secretary 
Case Contro' Branch 
ATTN: STB Finance Docket No. 3338S 
buTface Transportation Board 
1923 K Street, N.W. 
Washington, D.C. 20423-0001 

\ttenaon: 

Re: 

Elaine K. Kaiser 
Chief, Section of E .ivironmental Analysis 
Enviroiunental Filing 

TTERPB 
Offics of th* S«cr«taiy 

FEB - 5 1998 

r r - i Partof 
L ^ Public Ftooofd 

CSX Corporation and CSX Transportation Inc., Notfolk Southem 
Corporation and Norfolk Southem Railivay Company ~ Control and 
Operating Leases/Agre(;ments - Conrail Inc. and Consohdated Rail 
Corporation Finance Ducitet No. 33388 

Dear Ms. Kaiser: 

Enclosed ai c the original and twenty five (25) copies of the Errata to Comments 
of The City of CI veland. Ohio on the Draft Environmental Impact Statement (CLEV-11) 
for filing in the above-referenced proceeding. An additional copy of this filing is 
enclosed lor file .stamp and retum with our messenger. Please .iote that a copy of this 
filing is also enclosed on a 3.5-inch diskette in WordPerf^et-&rt\format. 

Charles 

Enclosure 

The Honorable Ji cob Leventiial 
All Paities of Record 

g520691 



Before the 
SURFACE IRANSPORT ATION BOARD 

Washington. D.C. 20423 

Finance Docket No. 3.?388 

CSX Corporation and CSX Transportation Inc 
Norfolk Southem Corporation and 

Norfolk Southeni Railway Company 
" Contiol and Operating Leases//..'̂ rccments 
Conrail Inc. and Consolidated Rail Corporation 

E R R A l A TO 
COMMENTS OF THE CITY OF CLEVELAND, OHIO 

ON THE DRAFT ENVIRONMENTAL IMPACT STATEMENT 

On Febmarv- 2. 1998. the City of Cleveland, Ohio, filed its Comments on the Draft 

Enviionmental Irrpact Statement ("DEIS") issued by the Section oi Environmental 

Analysis ("SE.A") on December 12, 1997. By these Eiraid. the City makes the following 

conections to those Comments: 

PAGE LINE CORRECTION 

2 2 Delete the word "on" and replace it with the word "at" 

2 12 Delete the word "have" and replace it with the word 
"has" 

2 15 Delete the word "Uieir" and replace it with the word "its" 

4 6 Delete the word "of between the words "explain" and 
"rhe" 

5 
1 

12 Delete the word "medial" and replace it with the word 
"medical" 

6 7 Delete "available." between the word "resources" and 
"to" 



PAGE LINE CORRECTION 

6 22 Delete the word "Redirection" and replace it wi^h the 
word "Redirecting" 

7 10 Add the word "million" after the number "$148" 

9 19 Delete the wora "'^"" ^nH replace it with the word "with" 

10 20 'nsert "%" after "22.4" 

12 14 The word "segment" should b(; "segments" 

12 15 Delete the word "across" cifter the word "increase" 

19 8 The sentence "The report purports to address the 
localized issue of noise in the City" appears twice. 
Delete the second one. 

19 13 The word "form" should be "from" 

19 18 Delete tho word "was" and replace it with the word 
"were" 

23 9 Insert the word "that" between the words "even" and 
"reduction" 

27 2 Insert a comma after the word "arrp*i^pment.s" and 
insert the word "is" before the word "less" 

27 20 Delete the word "across" between the words "increase" 
and "in" 

28 20 Insert the word "be" between the words "to" and "found" 

29 3 Delete the word "Given" and change the "t" at the 
beginning of the word "this" from lower to upper case 

29 6 Change the word "require" to "requires" 

30 22 & 23 Delete the words "will further limit access" 

31 1 Change the word "criteria" to "criterion' 

31 19 insert the words "that a" between the words "indicated" 
and "ditch" 

37 5 Change the word "affected" to "aflect" 

37 17 Insert a comma (",") between "1980*s" and "has" 

38 3 Change the "t" at the beginning of tiie word "the" from 
lower case to upper case 

053979 1 



PAGE LINE CORRECTION | 

41 20 The phrase "This altemative plan would require 
substantial public funding" appears twice. Delete the 
second one 

1 
42 

23 Delete th^ word "the" between the words "be" and "via" 

44 16 Delete the word "are' and replace it with the word "is". 
Add an "s' to the word "provide" 

48 21 The title "'.Frain Frequencies" refers to the table that 
foUlows at the top of the next page and should be tnoved 
to the next page ij 

52 16 Delete the word "more" | 

52 23 Delete the word "their" and replace it with the words | 
' the railroads" 1 

52 5 Change the word "rial" to "rail" | 

52 9 Substitute vhe symbol " -f" for the words "divided by" 

52 14 Delete the word "of* after the word "reduces" 

52 .6 Delete the word "more" after the word "they" 

52 23 Delete the word "their" and replace it with the words 
"the railroads", then add an apostrophe after the word 
"railroads" 

053978 1 



Dated: Febmary 4, 1998 

Sylvester Summers. Jr. 
Director of Law 
Richard Horvath 
Assistani Director of Law 
City of Cleveland 
Department of Law - Room 106 
601 Lakeside Avenue 
Clevi'land. Ohio 44114 
(216) 664-2808 

Respectfiilly submitted. 

Charles A. Spitulni^ 
Robert P. vom Eigen 
Rachel Danish Campbell 
Hopkins & Sutter 
888 Sixteenth Street, N.W. 
Washington, D.C. 20006 
(202) 835-8000 

Anthony . ' Garotbli 
Climaco. Climaco, Lellcowitz & 

Garofoli. L.P.A. 
Ninth Floor 
The Halls Building 
1228 Euclid Avenue 
Clevelai.d, Ohio 44.' 15 
(216) 621-8484 

Attomeys for The City of Cleveland, 
Ohio 

0539791 



CERTIFICATE OF SER\TCE 

I ; ereby certify that on Febmary 4, 1998, a copy of the foregoing Errata to 

Comments of Thc Cily of Cleveland. Ohio on the Draft Environmental Impact Statement 

(CLEV-11) was served by hand delivery upon Jie following: 

The Honorable Jacob Leventhal 
Adminisuative Law Judge 
Federal Energy Regulatory Commission 
888 First Street. N.E. 
Suite I I F 
Washington. D.C. 20426 

John M. Narmes 
Skadden. Arps, Slato. Meagher 

& Flom L.L.P. 
1440 New York Avenue, N.W. 
Washington. D.C. 20C05-2111 

David Cobum 
Samuel M. Sipe. Jr. 
Steptoe & Johnson L.L.P. 
1330 Connecticut Avenue. N.W. 
Washingion. D.C. 20036-1795 

Richard A. Allen 
John V. Edwards 
Zuckert Scoutt & Rasenberger, L.L.P. 
888 Sevi^nteenth Street, N.W. 
Suite 600 
Washington, D.C. 20006-3Co>9 

Dennis G. Lyons 
Drew A. riarker 
Amold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 

Paul A. Cunningham 
Harkins Cunningham 
1 SOO Nineteenth Street, N.W. 
Suite 600 
Wasliington, D.C. 20036 

and by first class mail, postage pre-paid upon all other Parties of Recoid in this 

proceeding. 

Chaile s A. 6pit^)hiik 

a5307C-l 
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Ottice ol tha S«^*9tary 

FEB ' 2 1998 

S Part of 11 

PublK: Recorcj J URFACE TRANSPORTATION BOARD 

BEFORE THE 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

TRANSFER OF RAILROAD L!N£ BY NORFOLK SOUTHERN 
RAILWAY COMPANV TO CSX TRANSPORTATION, INC. 

TRANSPORTATION»ro\iMUNICATIONS INTERNATIONAL UNION'S 
VERIFIED STATEMENT OF H. B. LEWIN 

1 am General Vic-* President of the Camien Division of the Transportation'Ccmmunications 

Intemational Union, My oflice is located at 3 Research Place, Rockville. Maryland 20850. I have 

held this position since September, 199 . I hereby certify that the correspondence attached as 

E.xhibit 1 o TCU's Comments to Proposed Safety Integration Plans (TCU-12) are true and accurate 

copies of correspondence sent by me to Federal Railroad Administration Regional Administrator 

Mar'< McKe n dated June 13. 1997, June 16, 1997, and July 3, 1997; and lo Federal Railroad 

Administration Regional Admi iistrator David Myers dated July 2, 1997. 

\2: 
H. B. Liwin 

Dated: Februarv 2. 1998 


