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STB Finance Docket No. 33388 

CSX CORPORATION CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND 0PERATIN3 LÊ -SC,'AGREEMENTS --
CONRAII INC. AND CONSOLIDATED RAIL CORPORATION 

CSX'S APPEAL FROM DECISION OF 
':'KSSIDING ADMINISTRATIVE LAW JUDGE 

ORDER.'NG APPLICANTS TO MAKE REBUTTAL WITNESSES 
AVAILABLE FOR 'JEPOSITION BY COMMENTING PARTIES 

On October 2 1 , 1997, Erie-Niagara R a i l S t e e r i n g Committee 

(ENRS) and Eighty-Four Mining Company, I n c . (EFM^ submitted 

comiments and ic q u e s t s f o r c o n a i t i o n s m response t o Ap p l i c a n t s ' * 

Primary A p p l i c a t i o n . Subsequent t o A p p l i c a n t s ' Rebi.ttal f i l i n g 

on December l i , 1997 i n support c f t h e i r Primar^/ A p p l i c a t i o n 

{CSX/NS-176), ENRS and EFM served d i s c o v e r y requests on 

Ap p l i c a n t s f o r tbe purpose j f s u b m i t t i n g a d d i t i o n a l evidence 

reg a r d i n g the Primarv- .App'.ication. A p p l i c a n t s o b j e c t e d t o these 

requests on the basis t h a t the procedural schedule and a p p l i c a b l e 

Board precedent m.ake c l e a r t h a t a p p l i c a n t p a r t i e s , as opposed t o 

•"Applicants" r e f e r s c o l l e c t i v e l y t o CSX Co r p o r a t i o n and CSX 
T r a n s p o r t a t i o n , I nc. ( c o l l e c t i v e l y "CSX"), N o r f o l k Southern 
Corpora t i o n and N o r f o l k Southern Railway Com.pany ("NS") and 
C o r i r a i l , I nc. and Consolidated R a i l C o r p o r a t i o n ( c o l l e c t i v e l y 
" C onrail") . 



commenters, have the r i g h t to close the record on t h e i r 

applications and that commenters do not have the r i g h t to submit 

s u r r e b u t t a l evidence. While ALJ Leventhal denied ENRS' and EFM's 

r e q u c t s f o r w r i t t e n discovery,^ he disr^.-gard r h i s well 

established a u t h o r i t y and ord red tnat CSX and NS mus., make cheir 

r e b u t t a l witness. ,:i avd'ilable f or depociition by ENR.S and EFM, who 

can submit t i a n s c r i p t s of the deposition testimony WJth t h e i r 

b r i e f s . 

This decision i s ^ l e a r l y erroneous and results i n manifest 

i n j u s t i c e to Applicants because, to tiic extent that i t gives ENRS 

and EFM the r i g h t to f i l e n=̂''.' evidence i n che proceeding, i t 

denies Applicants the r i c h t to close ^ecord on che m.erits of 

thei-- a p p l i c a t i o n . Accordingly, CSX respectfully requests that 

the Board issue an order overruling t h i s decision, making clear 

that com.menters do not have the a u t h o r i t y to take additio.nal 

depositions and that no party has the r i g h t to include new 

evidence i n .ts b r i e f . 

I . BACKGROUND 

On May 22, 1997, the Board issued Decision No. 6, 

esta b l i s h i n g the governing procedural schedule and requirements 

governing submiission of evidence i n the proceeding. Decision No. 

6 provides that commenters are not authorized to submit r e b u t t a l 

evidence: 

CSX understands t'.iat t h i s part of the ALJ's r u l i n g i s the 
subject of a separate appeal to be f i l e d today by EFM. 



We w i i l no*- a l l o w p a r t i e s f i l i n g comments, 
p r o t e s t s , and requests f o r c o n d i t i o n s t o f i l e 
r e b u t t a l evidence i n support of those 
pleadings. P a r t i e s f i l i n g i n c o n s i s t e n t 
and/or resj.-^nsive a p p l i c a t i o n s have a r i g h t 
t o f i l e r e b u t t a l evidence, w h i l e p a r t i e s 
simply commencing, p r o t e s t i n g or re q u e s t i n g 
c o n d i t i o n s do not. 

CSX/NS, Finance Docket No. 33338, De c i s i o n No. G, 1:?::>7 WL 283551 

(I.C.C.) at *o ( c i t i n g Union P a c i f i c C o r p o r a t i o n -- Co.ntiol and 

Merger Sout.iern P a c i f i c R a i l C o r p o r a t i o n . STB Finance Docket 

No. Deci.sion No. 6 at 7-8; B u r l i n g t o n Northern. Inc. --

Control and MergBr -- Sgnta Fe P a c i f i c C c r p o r a t i c n . STB Finance 

Docket No. 32549, Decision No. 16 at 11). P e c i s i o n No. 6 f i x e d 

December 15, 1997 as the date f o r f i l i n g of rebutta.. evidence m 

support cf the Prin.ary Application and January 14, 1998 as the 

date f c r the f i l i n g of r e b u t t a l evidence i n support of 

i n c o n s i s t e n t and responsiv? a p p l i c a t i o n s . No f u r t h e r -evidentiary 

f i l i n g by oth e r p a r t i e s w i t h respect t o the Primary A p p l i c a t i o n 

i s a u t h o r i z e d by Decision No. 6. Under the schedule, the on l y 

p a r t i e s p e r m i t t e d t o f i . e r e b u t t a l evidence on January 14, iy98 

are those t h a t f i l e d an .n c o n s i s t e n t or responsive a p p l i c a t i o n . 

The schedule f u r t h e r prov. df.>s t h a t a l l p a r t i e s are p e r m i t t e d t o 

f i l e b r i e f s on February 23 19?S. 

On October 21. 1997, E.JPS and .-.̂FM f i l e d Comments and 

Requests f o r Conditions w i t h respect t o the Primary A p p l i c a t i o n 

submitted by A p p l i c a n t s . N e i t h e r ENRS nor EFM f i l e d a r^aspc^nsive 

a p p l i c a t i o n or an i n c o n s i s t e n t a p p l i c a t i o n such t h a t e i t h e r would 

be e n t i t l e d t o submit on Januaiy 14, 1998 r e b u t t a l evidence w i t h 

respect t o such a p p l i c a t i o n . 



On Decen±'er 15, 1997, A p p l i c a n t s f i l e d t h e i r R e b u t t a l i n 

support of t h e i r Primary A p p l i c a t i o n (CSX/NS-176-177 - 173) , 

i n c l u d i n g t h e i r r.:;sponses t o comments, requested c o n d i t i o n s and 

ot h e r o p p o s i t i o n argument, which closed the e v i d e n t i a r y r e c o r d on 

t h e i r A p p l i c a t i o n . I n t h a t f i l i n g . A p p l i c a n t s made numerous 

arguments against the comnents of both ENRS and EFM. These 

arguments are supported i n p a r t by Rebuttal V e r i f i e d Statem<=^nts 

of A p p l i c a n t s ' witnesses, i n c l u d e d i n Volumes 2A and 2B of 

A p p l i c a n t s ' Rebuttal (CSX/NS-177/ . 

On December 22, 1997, ENRS served on A p p l i c a n t s i t s Th i r d 

Set of Requests f o r Prodi.,ction of Documents (ENRS-12) (See 

Exhibj-t 1 ) , seeking p i o d u c l i o n of umedacted v e r s i o n s of (a) the 

CN/CSX Settlement Agreement, e n t i t l e d "CN-CSX Interchange and 

Through Route Agreement" ,"CN Settlement Agreenent") and (b) the 

CP/CSX Settlement Agreement, e n t i t l e d "Rate Making Agreem.ent" 

("CP Settlement Agreement").-' Sf^ E x h i b i t s 2 and 3.'̂  On 

December 24, 1997, EFM served more than two doze.i d i s c o v e r y 

req.,ests ( i n c l u d i n g subparts) (EFM-10), designed t o ex p l o r e 

r e b u t t a l p o i n t s made by two NS r e b u t t a l witnesses, Mes;5rs. Fcx 

and Mohan, i n t h e i r R e b u t t a l V e r i n e d Statements. See E x h i b i t 4. 

On the samie date, EFM served a l e t t e r on NS seeking t o schedule 

the d e p o s i t i o n of Mr. Fox. See E x h i b i t 5. 

'A redacted copy of both of these agreements had p r e v i o u s l y 
been placed m A p p l i c a n t s ' d e p o s i t o r y . 

•*A11 p a r t i e s on the R e s t r i c t e c i Service L i s t , i n c l u d i n g 
counsel f o r ENRS, already have a l l of the e x h i b i t s a t t a c h e d t o 
t h i s appeal. A c c o r d i n g l y , copies of t h i s appeal served on the 
R e s t r i c t e d Service L i s t do not c o n t a i n the e x h i b i t s . 



A p p l i c a n t s f i l e d i n i t i a l o b j e c t i o n s t o ENRS' requests on 

December 31, 1997 (CSX-183) on the basis t h a t the deadlines have 

parsed f o r e v i d e n t i a r y f i l i n g s or discovery by ENRJ. See E x h i b i t 

6. On January 2, 1998, A p p l i c a n t s s i m i l a r l y o b j e c t e d t o EFM's 

w r i t t e t d i s c o v e r y requests (CSX/NS-186). See E x h i b i t 7. NS, 

however, v o l u n t a r i l y o f f e r e d t o make Messrs. Fox ar.d Mohan 

a v a i l a b l e t c PF.M f o r cross-examination by d e p o s i t i o n concerning 

t h e i r R ebuttal V e r i f i e d Statements. 

On January 2, 1S98, ENRS f i l e d a l e t t e r r e q u e s t i n g an order 

from the ALJ r e q u i r i n g p r o d u c t i o n of the unredacted CP and CN 

Settlement Acreemencs. See E x h i b i t 8. ENRS argued t h a t i t was 

impossible t o r I T t o ev^^iluat"" the v a l i d i t y of the claims made i n 

Ap p l i c a n t s ' R e b u t t a l t h a t "the p o s i t i o n of shippers i n the 

Nia g a r a / B u f f a l o area w i l l be improved" by the CP and CN 

Agreements w i t h o u t knowing the redacted p r i c e and r a t e terms 

r e l a t i n g t o the Niagara F r o n t i e r area. See CSX-75-HC-000104 -

OwOlOS; CSX-69-HC-000106-000107 (attached hereto as E x h i b i t s 2 

and 3 r e s p e c t i v e l y ) . ENRS i n d i c a t e d t h a t i t would submit 

e v i d e n c t obtained through d i s c o v e r y i n i t s February 23, 1998 

b r i e f t o the Board. ENRS L e t t e r , January 2, 1998 at 2 ("parties 

f i l i n g b r i e f s nave the r i g h t t o in c l u d e . . d i s c o v e r y m.aterials 

and o t h e r e v i d e n t i a r y m a t e r i a l s i n those b r i e f s t o the Board"). 

SFM, by l e t t e r dated January 5, 1998, also requested t h a t 

ALJ Leventhal compel p r o d u c t i o n of the w r i t t e n d i s c o v e r y sought. 

See E x h i b i t 9. EFM argued t h a t the disco-'ery sought " i s 

necessary i n order t h a t EF̂ . can address the r e b u t t a l arguments of 



a p p l i c a n t s i n i t s [February 2", 1998] b r i e f [and] i t i s EFM's 

choice, not sub j e c t t o the c o n t r o l of a p p l i c a n t s , as t o the 

nature and sequence of the use of che va r i o u s dieoovery t o o l s i n 

an e f f o r t t o t e s t the statements of a p p l i c a n t s ' witnesses." EFM 

L e t t e r , January 5, 1998 at 3. 

ip p i i cant.s opposed ENRS' and EFM's requests t o compel 

p r o d u c t i o n (CSX/NS-188) (See E x h i b i t 10) and o r a l argument was 

hel d on January 8, 1998. At the argument, ALJ Leventhal denied 

the requests of ENRS and EFM t o the ext e n t t h a t they involve ' 

u r i t t e n discovery, but r u l e d t h a t CSX and NS must nevertheless 

pro:".uce t n e i r r e b u t t a l witnesses f o r o r a l d e p o s i t i o n when n l i c e d 

by commer.ters. Discovery Conference, January 8, 1998, T r a n s c u r t 

at 129. While NS has v o l u n t a r i l y o f f e r e d t o make Messrs. Fox anci 

Mohan a v a i l a b l e f o r d e p o s i t i o n -- and thus t h e i r d e p o s i t i o n s 

alone do not n e c e s s a r i l y v i o l a t e Decision No. 6 ALJ 

Leventhal's r u l i n g h e l d t h a t commentors m.ay now n o t i c e 

d e p o s i t i o n s a^ a matter of r i g h t , a c l e a r l y erroneous r u l i n g 

i n f r i n g i n g A p p l i c a n t s ' r i g h t s , and a r u l i n g t h a t / J i l l extend the 

dis c o v e r y schedule beyond t h a t contemplated by the Board. 

As demonstrated below, t h i s r u l i n g i s "a c l e a r e r r o r of 

judgemient" anc w i l l r e s u l t i n "manifest i n j u s t i c e " t o A p p l i c a n t s , 

because i t denies t o A p p l i c a n t s tne fu.idemental r i g h t t o close 

the r e c o r d on t h e i r A p p l i c a t i o n , a r i g h t which has been 

c o n s i s t e n t l y recognized by the Board. 49 C.F.R. 1115.1(c). 

A c c o r d i n g l y , i t should be reversed. 



11 . ARGLT̂ ENT 

A. Under De c i s i o n No. P a r t i e s F i x i n g Comments, P r o t e s t s , 
and Requests f o r Conditions Are Not Author i z e d t o 
Submit Rebuttal Evidence or t o Conduct Discovery i n 
Support Thereof 

As discussed above. Decision No. 6 e x p l i c i t l y p r o h i b i t s a l l 

commenters, i n c l u d i n g ENRS and EFM, from f i l i n g r e r u t t a l 

evidence, and any f u r t h e r e- i d e n t i a r y f i l i n g by these p a r t i e s 

would d i r e c t l y contravene the Borxrd'z r e s t r i c t i o n on f i l i n g 

r e b u t t a l evidence. Decision No. 6 mak'_'S no d i s t i n c t i o n between 

t e s t i m o n i a l and o t h e r types of eviaeii^e, the d i s t i n c t i o n on which 

the ALJ appears t o r e l ^ ' . Yet, poth ENRS and EFM i n d i c a t e t h a t 

t h e i i unly puipose i n seeking a d d i t i o n a l d i s c o v e i y .s t o o b t a i n 

s u r r e b u t t a l evidence f o r submission t o the Board. See ENRS 

L e t t e r at 2; EFM L e t t e r at 3; Discovery Conference, January 8, 

1998, T r a n s c r i p t at 33-34, 110. While the language of Decision 

No. 6 d i d not a i r e c t l y address commenters' r i g h t s t o take 

d i s c o v e r y i n support of s u r r e b u t t a l e v i d e n t i a r y submissions, the 

purpose of t h i s d i s c o v e r y , as acknowledged by ENRS and EFM, i s t o 

permit them t o adduce new evidence i n support of t h e i r requests 

f o r c o n d i t i o n s f o r submission t o the Board. I t i s undisputea 

t h a t m the absence of a r i g h t t o i n t r o d u c e evidence i n ti 

proceeding, d i s c o v e r y serves no u s e f u l purpose and i s not 

perm.itted. Thus, ENRS and EFM are not e n t i t l e d t o the dis c o v e r y 

t h a t they seek. 

During argument and i n i t s l e t t e r r e q u e s t i n g the ALJ t o 

compel p r o d u c t i o n , EFM r e l i e d on language i n both Decision No. 6 

and m the d i s c o v e r y g u i d e l i n e s t o support the p r o p o s i t i o n t h a t 

commenters are e n t i t l e d t o engage i n f u r t h e r d i s c o v e r y . EFM 



L e t t e r at 2-3; Discoverv Conference, January 8, 1998 at 110-112. 

EFM c:'tes the notes f o l l o w i n g the proc e d u r a l schedule set out i n 

.'decision Nc. 6, i n wh-ch the Board s t a t e s , "Immediately upon each 

e-/identiary f i l i n g . . . the f i l i n g p a r t y w i l l mcke i t s witnesses 

a v a i l a b l e f o r di s c o v e r y d e p o s i t i o n s . " Discovery Conference, Jan. 

8, 1998, T r a n s c r i p t at 111 (quot i n g Oecision No. 6 t *S). 

Further. EF'M r e l i e s on paragraphs 11 and 12 of the d i s c o v e r y 

g u i d e l i n e s which r e q u i r e t h a t "a person who has submitted w r i t t e n 

testimony i n t h i s proceeding s h a l l be made a v a i l a b l e f o r 

d e p o s i t i o n upon request . . . [and s h a l l n o t ] be deposed more 

than one time as t o any w r i t t e n r e b u t t a l statements submitted by 

t h a t witness." I d . at 112 (qu o t i n g Decisio.. No. 10 at * 3 ) . 

According t o EF^l, th'.s language p e r m i t s commenters d i s c o v e r y w i t h 

regard t o A p p l i c a n t s ' Rebuttal witnesses. 

EFM's i n t e r p r e t a t i o n of the Board's language i s i n c o r r e c t . 

I n Decision No. 10, Paragraph 1 of the Discovery G u i d e l i n e s , the 

Board c l e a r l y s t a t e s t h a t " a l l d i s c o v e r y requests must be 

t a i l o r e d t o be c o n s i s t e n t w i t h the pr o c e d u r a l schedule adopted i n 

t h i s proceeding." CSX/NS, Decision No. 10 at * 1 . As discussed 

above, i n the procedural schedule set cue i n Decision No. 6, the 

Board e x p l i c i t l y r e i e c t e d the n o t i o n t h a t commenters co u l d f i l e 

s u r r e b u t t a l evidence. To read the language c i t e d above as 

a l l o w i n g commenters the r i g h t t o take d i s c o v e r y f o l l o w i n g 

A p p l i c a n t s ' Rebuttal would render the Board's p r o h i b i t i o n on 

s u r r e b u t r a l evidence by commenters meaningless. The fact: t h a t 

D e c i sion No. € g e n e r a l l y r e q u i r e s any p a r t y making i t s 

Wlt.-^esesses a v a i l a b l e f o r d i s c o v e r y d e p o s i t i o n s does not mean 

t h a t com.m.enters are e n t i t l e d t o depose a p p l i c a n t s ' r e b u t t a l 

8 



witnesses. I t merely means t h a t such witnesses must be made 

a v a i l a b l e f o r those e n t i t l e d t o take discovery d e p o s i t i o n s . At 

t h i s stage chat means only responsive a p p l i c a n t s , not commenters. 

The c e n e r a l language of the Discovery Guidelines d i d not pu r p o r t 

t o enlarge upon t h a t scope of d e p o s i t i o n s . 

B. De c i s i o n No. 6's P r o h i b i t i o n on Submission of Re b u t t a l 
Evidence By P a r t i e s F i l i n g Comments, P r o t e s t s and 
Requests f o r Conditions i s Consistent With Board And 
I.C.C. Precedent — 

Beyond Decision No. 6, the Board's p r a c t i c e i s c l e a r t h a t 

n e i t h e r ENRS nor EF.M m.ay i n t r o d u c e a d d i t i o n a l evidence w i t h 

respect t o the Primary A p p l i c a t i o n . The Board and i t s 

predecessor, the I.C.C, have c o n s i s t e n t l y held t h a t a p p l i c a n t s 

-- whether primary, responsive, or i n c o n s i s t e n t -- are e n t i t l e d 

t o submit the f i n a l evidence and close the recor d on the m e r i t s 

of t h e i r a p p l i c a t i o n . Union P a c i f i c - Control - Chicago and 

Nor t h Western, Finance Dccket No. 32133, Decision No. 17, 1994 

ICC LEXIS 112; and BN/SF, Decision No. 34, at 4 ("Responsive 

a p p l i c a n t s have the r i g h t t o close the record on t h e i r cases, 

w h i l e p a r t i e s r e q u e s t i n g c o n d i t i o n s do n o t . " ) . 

Throughout the two most recent major c o n t r o l cases, the 

Board and i t s predecessor r u l e d t h a t commenters d i d not have the 

r i g h t t o submit s u r r e b u t t a l evidence. T'.ie Board has drawn a 

s t r o n g l i n e be*-,ween p a r t i e s v,.-ho choose t o p a r t i c i p a t e i n c o n t r o l 

proceedings as c^mv.enters and those who choose t o p a r t i c i p a t e as 

responsive a p p l i c a n t s . Union P a c i f i c Corp, -- C o n t r o l .-.nd Merger 

-- Southern P a c i f i c Corp., Finance Docket No. 3276J, Decision No. 

31 at 2 ("Movp.nts are avare t h a t , under the pro c e d u r a l schedule, 

o n l y i n c o n s i . i t e n t and responsive a p p l i c a n t s are e n t i t l e d t o f i l e 



r e b u t t a l evidence . . . . P a r t i e s . . . chose t h e i r means of 

pr e s e n t i n g t h e i r arguments w i t h knowledge of the r e s t r i c t i o n on 

r e b u t t a l f i l i n g s . " ) 

For instance, m BN/SF, Dec i s i o n No. 16, the I.C.C. squarely 

aldressed the questi o n of whether a comme i t i n g p a r t y was e n t i t l e d 

t o f i l e r e b u t t a l evidence. t h a t case, Soutnern P a c i f i c 

T r a n s p o r t a t i o n Comipany (SP) , a non-appi i c a n t r e q u e s t i n g 

c o n d i t i o n s , argued t h a t i t had the r i g h t t o submit r e b u t t a l as t o 

ary challenge the primary a p p l i c a n t s m.ade t o the scope and 

f e a s i b i l i t y of SP's proposed c o n d i t i o n s . BN/SF, Dec i s i o n No. 16 

at 10. SP claimied t h a t t o r e j e c t SP's r e b u t t a l evidence simply 

because of the form, m which SP presented i t s requested 

c o n d i t i o n s would serve no p u b l i c p o l i c y i n t e r e s t . I d . The 

Commission, m r e j e c t i n g SP's request t o f i l e r e b u t t a l evidence 

as a com.m.enter, c l e a r l y d i s t i n g u i s h e d the r e s p e c t i v e r i g h t s of 

commenting p a r t i e s on the one hand and responsive a p p l i c a n t s on 

the o t h e r , s t a t i n g t h a t commente. J d i d not ha-/e the r i g h t t o 

submit r e b u t t a l evidence: 

The r e l i e f responsive a p p l i c a n t s seek i s 
d i f f e r e n t from'the r e l i e f t h a t p a r t i e s simply 
r e q u e s t i n g c o n d i t i o n s seek. T r a d i t i o n a l l y , 
a p p l i c a n t s , whether they are primary or 
responsive a p p l i c a n t s , have the r i g h t t o 
close the e v i d e n t i a r y r e c o r d on t h e i r case. 
Therefore, responsive a p p l i c a n t s can answer 
arguments m.ede i n o p p o s i t i o n t o t h e i r 
a p p l i c a c i o n i.n r e b u t t a l f i l i n g s . P a r t i e s 
seeking c o n d i t i o n s , on the other hand, come 
t o the Comimission as p a r t of and i n 
o p p o s i t i o n t o the pr i m a r y a p p l i c a t i o n , and 
the primary a p p l i c a n t s respond t o t.hose 
p a r t i e s m t h e i r r e b u t t a l i n support of the 
primary c'ppl i c a t i o n . A l l o w i n g the p a r t - e s t o 
f i l e r e b u t t a l evidence would deprive tne 
primary a p p l i c a n t s of t h e i r r i g h t t o close 
the e / i i e n t i a r y r e c o r d on t h e i r case. We see 
no n e c e s s i t y f o r such f i l i n g s , and b e l i e v e 
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that the current procedural schedule w i l l 
allow the Commission to f u l l y comprehend and 
evaluate alx issues that the parties seeking 
conditions w i l l raise i n t h i s proceeding. 

BN/SF, Deci.sion No. 16 at *J. In denying the comm.e-'ters' r i g h t 

to submit r e b u t t a l evidence, the Board did not d i s t i n g u i s h 

retween testimonial and writter. or documentary evidence, tne 

d i s t i n c t i o n on which ALJ Leventha? appeared to r e l y . 

In BN/SF, Decision No. 34, che I.C.C. also denied the 

m.otions of several commenting parties for leave to submit 

r e b u t t a l f i l i n g s on grounds si m i l a r to those r e l i e d on i n 

Decision No. 16." I l l i n o i s Central Railroad Company ("IC") and 

Southern C a l i f o r n i a Regional Rail Authority ("SCRRA"), foi" 

example, argued t.hat because the primary applicents submitted 

evidence and testimony i n opposition to t h e i r respective requests 

fo r conditions, the I.C.C. should allow the comm,enters to f i l e 

- I n Decision No. 34, the I.C.C. did p a r t i a l l y grant the motion 
of one com.menting party, P h i l l i p s Petroleum Com,pany (PPC), to 
f i l e reieuttai evidence, but only because the primary applicants 
had f a i l e d to m.ake PPC aware of an alleged fact during discovery. 
BN/SF, Decision 34 at *3. S p e c i f i c a l l y , a witness f o r the 
primary -ipplicants had submitted a v e r i f i e d statem.ent i n support 
of the primary a p p l i c a t i o n and had been deposed p r i o r to the date 
fo r f i l i n g comments and requests f c r conditions and, both i n his 
v e r i f i e d statement and i n his deposition, had stated an estimated 
cost f o r a proposed build-out project. Motion of PPC fo r Leave 
to F i l e Rebuttal V e r i f i e d Statem.ent of Fred E. Watson (PPC-9) at 
2. I n t h e i r comm.ents and request f c r conditions, PPC r e l i e d on 
that witness' estim.ated cost of the build-out. I d . In t.he 
prim.ary applicants' r e b u t t a l f i l i n g , however, the same witness, 
fo r the f i r s t tim.e admitted that, i n .his previous statements, he 
had m.istakenly underestimated the t o t a l cost of the build-out by 
ha l f . Jid- In an e f f o r t to address PRC's concern that the 
primary applicants had used t h i s evidence to "sandbag" P.̂'̂C, t.he 
Com.mission allcv.'ed PRC's rebu t t i ^ l f i l i n g , but only to the l i m i t e d 
extent that i t pertained to the "newly discovered evidence." 
BN/SF, Decision No. 34 at 3-4. PPC's s i t u a t i o n i s c l e a r l y 
distinguishable from, that of ENRS and EFM, who have made no 
claims that Applicants have im.properly witnheld any evidence 
during discovery or attempted to "sandb.^g" e i t h e r ENRS or EFM. 
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a d d i t i o n a l factual information d i r e c t l y responsive to issues the 

primary applicants raised i n t h e i r r e b u t t a l . I d . at *2. The 

I.C.C. f l a t l y rejected these requests to f i l e a d d i t i o n a l 

evidence, r e s t a t i n g the general rule that the I.C.C. "would not 

permit r e b u t t a l f i l i n g s from parties before [the Commissiori] 

requesting conditions, but [which] are not responsive applicants. 

Responsive applicants have the r i g h t to close the record i n t h e i 

cases, while p a r t i e s requesting conditions do not." I d . at *4. 

Tucson Electr-^ c Power Company (TEP) s i m i l a r l y argued m 

BN/SF, Decision No. 34, that i t needed to submit r e b u t t a l 

evidence to c l a r i f y the record on two p a r t i c u l a r technical 

points, arguing that there was no reason f o r t r e t i n g d i f f e r e n t l y 

p arties f i l i n g requests f o r conditions and p a r t i e s f i l i n g 

responsive applications. TEP r e l i e d on the fact that p r i o r 

versions of the procedural schedule had provided pa r t i e s seeking 

conditions with the opportunity to submit r e b u t t a l f i l i n g s , but 

the Commission had eliminated that opportunity m the f i n a l 

schedule.' The Commission also l e j e c t e d t h i s argument, noting 

that "the absence of a provision i n the f i n a l procedural schedule 

allowing r e b u t t a l f i l i n g s by parties requesting conditions that 

are not i n the form of responsive applications was not the r e s u l t 

of Ccmmission oversight." I d . at *1.^ 

^ This IS an i n d i c a t i o n t h a t , when the Board and i t s predecessor 
intended to give com.m.enters the substantive r i g h t to f i l e 
r e b u t t a l evidence, they have done so e x p l i c i t l y , and the absence 
of any d i r e c t authorization, as m the present case, evidences 
the Board's in t e n t that such parties do not have such r i g h t s . 

S i m i l a r l y , Decision Nc. 6 makes clear that the Board i n t h i s 
case did not inadvertently overlook including a comm.enter's r i g h t 
to f i l e r e b u t t a l evidence. 

12 



Accordingly, Applicants have the r i g h t to close the record 

on the Primary Application. Commenters do not have tne r i g h t to 

submit any add i t i o n a l evidence regarding the P? Lmary Application, 

including evidence obtained through depositions. Thus, tney have 

no r i g h t to discovery i n support of such evidentiary submission.<^' 

and the ALJ's decision ehould be reversed. 

C. ENRS and EFM May Not Include New Evidence i n Their 
-ebruary 23. 1998 Briefs to the Board 

1. B r i e f s are not Appropriate Vehicles for 
Submitting New Evidentiary^ Material 

ENRS argues that " a l l parties have the r i g h t to f i l e bri'^^s 

to the Board on February 23, 1998," as support f o r i t s p o s i t i o n 

that I t has the r i g h t to submit surrebuttal evidence and hence 

take f u r t h e r discovery. While Applicants agree that ENRS and a l l 

other p a r t i e s i n the proceeding have the r i g h t to submit a b r i e f , 

the b r i e f may not contain r<=.<.' evidence. 

In UP/SF, the Board c l a r i f i e d the extent to which a non-

applicant party m.ay make e-videntiary submissions i n response to 

comments f i l e d by ancther party. UP/SP, Decision No. 31 at 3. 

The Board made i t clear that the b r i e f s were to contain no 

additio n a l evidence: 

[ P ] a r t i e s may f i l e b r i e f s . . . but these 
b r i e f s may not contain new evid eii ce i n the 
proceeding. The purpose of the b r i e f s i s fo r 
p a r t i e s t c present legal arguments succinctly 
and to marshal previously f i l e d evidence 
favorable t.. t h e i r p o s i t i o n . Thus, pa r t i e s 
that d i d not f i l e inconsistent or responsive 
applications may not f i l e r e b u t t a l evidence 
concerning responses to t h e i r Marcn 2 9 
f i l i n g s [October 21, 1997 f i l i n g s i n t h i s 
case] which m.ay be f i l e d cn A p r i l 29, 1996 
[December 15, 1997 f i l i n g s i n t h i s case]. 
Inappropriate evidentiary m.aterial w i l l be 
st r i c k e n . 
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I d . (emphasis added). Accordingly, the February 23 b r i e f s t o be 

f i l e d m t h i s proceeding should not i n c l u d e any a d d i t i o n a l 

evidence, and thus ENRS' and EFM's d i s c o v e r y a t t h i s l a t e stage 

i s i n a p p r o p r i a t e . ^ 

2. ENRS and FFM Can Comment on A p p l i c a n t s 

R e b u t t a l Without Intr-oducing New Evidence 

EFM argues t h a t "the only way [ t o ] argue t o the Board on 

b r i e f t h a t [ A p p l i c a n t s ' ] r e b u t t a l shoulo be disregarded" i s t o 

take f u r t h e r d i s c o v e r y i n order " t o d i g beneath the surface" of 

what EFM c a l l s "the s u p e r f i c i a l and g e n e r a l i z e d commerts t h a t 

To the ext e n t t h a t ENRS and EFM attempt t o d i s t i n g u i s h t h e i r 
r i g h t t o f i l e a separate e v i d e n t i a r y r e b u t t a l from t h e i r r i g h t t o 
incl u d e new e v i d e n t i a r y m a t e r i a l i n t h e i r b r i e f , s'lch attempt i s 
u n a v a i l i n g . The lariguage c i t e d above from Decisio.; No. 6 would 
be rendered a n u l l i t y i f i t were read t o permit comn:enters t o 
f i l e r e b u t t a l evidence i n t h e i r b r i e f s . 

EFM a l s o attempts t o draw the . d i s t i n c t i o n between " r e b u t t a l " 
evidence, which i t claims i t w i l l not submiit, and 'impeachment" 
evidence, which EFM claims i t has the r i g h t t o submit i n i t s 
b r i e f . Discovery Conference, January 8, 1958 at 27 ("We're not 
seeking r e b u t t a l evidence. We are seeking impeachment. We are 
seeking t o t e s t the v a l i d i t y of the witness' statement frcm the 
stan d p o i n t of p o s s i b l e impeachment of whether or not he has a 
basis f e r making tnose statements and those bases are c r e d i b l e . " ) 
The f a c t i s , howev^er, t h a t t h i s i s a d i s t i n c t i o n w i t h o u t meaning, 
and one t h a t has not been recognized i n any of the a p p l i c a b l e 
precedents. Im.peachment a t t a c k s the c r e d i b i l i t y of the witness, 
not the substance of the opinions or the f a c t s o f f e r e d . EFM 
seeks t o i n t r o d u c e evidence which has not h e r e t o f o r e been 
incroduced i n t o the record, i n order t o support i t s p o s i t i o n . 
The February 23 b r i e f s of a l l part.,.es, i n c l u d i n g A p p l i c a n t s , are 
t c be f i l e d s i multaneously T.hus, should e i t h e r EFM or ENRS be 
p e r m i t t e d t o i n t r o d u c e new evidence m t h e i r b r i e f s , v/hether 
term.ed "impeacT.ent" evidence or otherwise. A p p l i c a n t s ' r i g h t t o 
close the e v i d e n t i a r y r e c o r d on the Primary App]. i c a t i o n would be 
denied. 

I t IS d i f f i c u l t t o conceive how ENRS, i n p a r t i c u l a r , would use 
the i n f o r m a t i o n t h a t i t eeks unless i t was p l a n n i n g on adducing 
a d d i t i o n a l r e b u t t a l evi-'.-nce. Perhaps ENRS w i l l o f f e r a witness 
or some ot h e r new evidence f o r the p r o p o s i t i o n t h a t n e i t h e r CN 
nor CP can e f f e c t i v e l y compete w i t h CSX because c f the r a t e s t h a t 
they im.providently agreed t o i n the Agreements. C l e a r l y , t h i s 
goes beyond mere impeachment. 
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they have m,ade t o f i n d out i f they have any support f o r i t . " 

Discovery Conference, January 8, 1998 at 115 (emphasis added). 

I f , however. A p p l i c a n t s ' argument i s as s u p e r f i c i a l and 

g.^neralized as EFM claims, t h a t f a c t i n i t s e l f i s what should be 

argued m EFM's b r i e f . EFM i s f r e e t o argue t h a t A p p l i c a n t s ' 

r e b u t t a l witnesses have o f f e r e d i n s u f f i c i e n t or incomplete bases 

f o r t h e i r c o n c l usions, w i t h o u t improperly o f f e r i n g new evidence 

i n t o t.ne proceeding and d e p r i v i n g A p p l i c a n t s of c h e i r r i g h t t o 

close the r e c o r d on the m e r i t s of t h e i r a p p l i c a t i o n . To permit 

ENRS and EFM t o f i l e a d d i t i o n a l evidence would m.ean t h a t these 

p a r t i e s and not A p p l i c a n t s would submit the f i n a l evidence on the 

Prim.ary A p p l i c a t i o n . 

3. EFM's Reliance on UP/SP Decision No. 35 I s 
Misplaced 

I n i t s l e t t e r t o the ALJ and m o r a l argument, EFM r e l i e d on 

Decision No. 3 j m UP/SP f o r the p r o p o s i t x c n t h a t i t m.ay now take 

d i s c o v e r y and i n c l u d e the new evidence i t adduces i n i t s February 

23 b r i e f t o the Board EFM L e t t e r , January 5, 1998 ac 2; 

Discovery Conference, January 8, 199S at 110. EFM's r e l i a n c e on 

Dec i s i ' . No. 35, however, i s misplaced. 

I n t h a t case, Kansas C i t y Southern Railway Company (KCS), a 

comi.-.ientmg p a r t y , f i l e d a motion r e q u e s t i n g the Board, i n t e r 

a l i a , t o a l l o w KCS t o conduct discovery and submit evidence 

r e l a t i n g t o a se t t l e m e n t agreement entered i n t o by the Primary 

A p p l i c a n t s subsequent t o the f i l i n g of KCS' comments i n the case. 

I n support of i t s i n t e r p r e t a t i o n of Decision No. 35, EFM s t a t e s 

t h a t "The Board [noted] t h a t JP/SP [ r e b u t t a l ] witnesses would be 

a v a i l a b l e f o r d i s c o v e r y . . . and t h a t d i s c o v e r y i n f o r m a t i o n 
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r e l a t i n g t o the r e b u t t a l may be i n c l u d e d i n [the p a r t i e s ' ] 

b r i e f s , " EFM I ' ^ t t e r , January 5, 1998 at 2, as support f o r the 

p r o p o s i t i o n t h a t the Board has p r e v i o u s l y compelled d i s c o v e r y of 

the s o r t EFM seeks. EFM m a t e r i a l l y m.isdescribes Decision No. 35, 

however. 

I n f a c t , the Board c a r e f u l l y noted t h a t the a p p l i c a n t s i n 

th a t case had v o l u n t a r i l y miade t h e i r witnesses a v a i l a b l e t o KCS 

f o r cross-exam.ination by o i . 1 d e p o s i t i o n t o r e s o l v e miaterial 

issues of dis p u t e d f a c t , anr. had v o l u n t a r i l y allowed KCS t o 

in c l u d e i n f o r m a t i o n gained at those d e p o s i t i o n s i n i t s b r i e f . 

UP/SP, Decision No. 35 at *2. 

Indeed, the Board denied KCS' request f o r the Board t o a l l o w 

discovery. The Board m Decision No. 35 o n l y approved the 

discovery t h a t the a p p l i c a n t s v o l u n t a r i l y agreed t o produce. 

Contrary t o EFM's concern t h a t the Board would be incapable of 

assessing UP's evidence w i t h o u t assistance from KCS, the Board 

b e l i e v e d i t s e l f capable of e v a l u a t i n g the evidence v;ithout any 

f u r t h e r e v i d e n t i a r y subm.ission by KCS. I d . at *3. 

ENRS' and EF'U s c l a i m t h a t the Board m UP/SP allowed 

p a r t i e s t o a t t a c h d e p o s i t i o n t r a n s c r i p t s t o b r i e f s f o r purposes 

of cross-exammatio.i does not support t h e i r argum.ent t h a t the 

p a r t i e s m the present case are p e r m i t t e d t o do so or have any 

r i g h t t o d e p o s i t i o n s or o t h e r d i s c o v e r y i n a i d of such 

submissions. Indeed, important d i f f e r e n c e s i n the procedural 

schedules of the UP/SP case ar ' the present cne i n d i c a t e t h a t the 

Board i . n t e n t i o n c l l y r e j e c t e d the notio.n of ac c e p t i n g d e p o s i t i o n 

t r a n s c r i p t s i n t h i s case. I n UF/SP, Decision No. 6, the Board 

i n c l u d e d the f o l l o w i n g "Notes" at the e.nd of the p r o c e d u r a l 
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schedule: 

Immediately upon each evide.itiary f i l i n g , the 
f i l i n g party w i l l place a l l documents 
relevant to the f i l i n g (other than documents 
that are pri'/ileged or otherwise protected 
from, discovery) i n a depository open tc a l l 
par t i e s , and w i l l make i t s witnesses 
available f o r discovery depositions. Access 
to documents subject to protective order w i l l 
be appropriately r e s t r i c t e d . Parties seeking 
discovery depo:^i',ions may proceed by 
agreement. Relevant excerpts of t r a n s c r i p t s 
w i l l be received i n l i e u of cross-
examination, unless cross-examination i s 
needed to resolve material issues of dispul . 1 
f a c t . Discovery cn responsive and 
inconsistent applications w i l l begin 
immediately upor: t h e i r f i l i n g . The 
Administrative Law Judge assigned to t h i s 
proceeding w i l l have the aut h o r i t y i n i t i a l l y 
to resolve any discovery disputes. 

UP/SP, Decision No. 6 at *7 (emphasis added). Thus, the Board i n 

UP/SP e x p l i c i t l y permitt^id t'ne submission of deposition 

cranscripts whe.n used for cross-examination, i f needed to resolve 

m.aterial issue • of disj)uted fact . 

In the present c-i.se, the Board also included "Notes" at the 

end of the procedural schedule. Decision No. 6 at *9. The 

Board's language i n Decision No. 6 of the present case i s exactly 

the same as the language i n the -'Notes" to the procedural 

schedule i n UP/SP, except that the sentence i n the middle of the 

paragraph which reads, "Relevant excerpts of t r a n s c r i p t s w i l l be 

received i n l i e u cf cross-examination . . .," does not appear. 

I d . The clear import of t h i s omission i s that the Board did not 

intend to receive excerpts of transcripcs for purposes of cross-

exam.mation. Moreover, the UP/SP schedule decision contemplated 

receipt of depccition excerpts only i f cross-examination were 

needed to resolve material issues of disputed fact. Decision 6 
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at 16. This language related to the narrow grounds on which an 

oral hearing might be required or appropriate.' Yet sucl 

hearings are r a r e l y j u s t i f i e d , and only upon a showing that there 

i s some i d e n t i f i a b l e f a c t u a l dispute that i s so material t.hat i t 

needs to be resolved through cross-examination. Past practice 

and common sense indicate that a l i k e showing must be m.ade i n 

order for any other party to depose a witness beyond the extent 

to which a responsive applicant i s e n t i t l e d to a discovery 

deposition at t h i s stage. Neither ENRS nor ESM has made such a 

showing. 

The Board has shown that when i t intends to receivee such 

submissions i t provides f o r them e x p l i c i t l y . There i s no 

in d i c a t i o n i n the present case that the Board inadvertently 

dropped the sentence which appears m the middle of the 

paragraph. Thus, ENRS' and EFM's contention that the Board's 

decision to accept deposition t r a n s c r i p t s i n UP/SP supports t h e i r 

r i g h t to .-̂o so i n t h i s case i s incorrect.-^ 

D. E.VRS' and EFM's Requests Stand the Board's Procedural 
Schedule on i t s Head 

As IS clear from, the above discussion, responsive and 

inconsistent applicants are given preferred status by the Board 

r e l a t i v e to ncn-applicant p a r t i e s such as commenters. Responsive 

and inconsistent applicants alone, am.ong non-primary applicant 

The p o s s i b i l i t y cf "an o r a l hearing to resolve issues of 
disputed f a c t " was recognized i n the UP/SP schedule decision 
(Dec. 6 at 9), as i t was i n the sim.ilar schedule decision i n 
•3N/SF. Decision .Vo. 10. 

Eve.n to the extent that the omitted language from the UP/SP 
schedule was found to apply i n t h i s case, neither ENRS nor EFM 
have i d e n t i f i e d a ''m.aterial issue of disputed f a c t " r e q u i ring 
cress-exam.mation by them. 
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p a r t i e s i n the proceeding, are given the r i g h t to f i l e r e b u t t a l 

evidence. Consequently, responsive and inconsistent applicants 

are able to close t.he record on t h e i r applications, and thus have 

the last word on the merits of t h e i r case. The Board's procedural 

schedule, .however, establishes a deadline f o r submission of 

reb u t t a l i•egarding responsive and inconsistent applications. In 

the instant case, the deadline for submission of r e b u t t a l 

evidence on responsive and inconsistent applications i s January 

14, 1998. 

Under ENRS' and EFM's theory, however, i t i s commenters and 

not responsive applicants whc are given preferred status. ENRS' 

and EFM's apparent p o s i t i o n i s that, even though the Board 

e x p l i c i t l y gave responsive applicants the r i g h t t c f i l e r e b u t t a l 

evidence, while at the sam.e time imposing a deadline f o r the 

f i l i n g of such evidence, i t intended that com.menters also have 

the r i g h t to f i l e r e b u t t a l evidence m suppiort of t h e i r com.ments 

and requests f o r conditions.-- According to ENRS' and EFM's 

po s i t i c n , however, the commenters' r i g h t to f i l e r e b u t t a l i s 

unconstrained by the kinds of deadlines, such as January 14, 

1998, imposed on responsive applicants. Such a theory, which 

gives comm.enters preferred status over a l l applicants i n the 

•• ENRS and EFM de not specify how the; Board manifested t h i s 
alleged i n t e n t . EFM/ENRS noted before the ALJ tne fact that the 
schedule set f o r t h i n Decision No. 2 here includes a 
parenthetical reference to "close of record" as of the o r a l 
argum.ent. This c r y p t i c , unexplained reference surely was not 
intended to overturn the s e t t l e d and sensible p r a c t i c e of 
allowing applica.nts to close the record on t h e i r cwn 
applications. I t i s quite apparent that i t indicates no more 
than that upon oral argument the evidentiary proceeding i s 
concluded and ready f o r decision, thus t r i g g e r i n g the new 90-day 
deadline f o r such a decision set f o r t h i n 49 U.S.C. §11325(c){3), 
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case, stands the Board's procedural schedule on i t s head and 

ignores the Board's clear intent that applicants have the 

opportunity to close the evidentiary record on t h e i r 

applications. 

A d d i t i o n a l l y , responsive applicants, who are permitted to 

take discovery subsequent to t h - Applicants' Rebuttal f i l i n g , are 

constiained i n the scope of the discovery they may seek. In 

UP/CNW, Decision No. 17, the Board held that "there are l i m i t s on 

the type of evidence that i s appropriate f o r r e b u t t a l and thus 

there are also l i m i t s on the l a t i t u d e f o r discovery." Uf/CNW, 

Decision No. 17 at *2. In that case, Chicago, Central, and 

Pacific Railroad Company (CCP) f i l e d a responsive application and 

f i l e d evidence opposing the primary a p p l i c a t i o n . Subsequent to 

these f i l i n g s , but p r i o r to the f i l i n g of primary applicants' 

r e b u t t a l , CCP sought discovery from, primary applicants as to both 

i t s opposition to the primary a p p l i c a t i o n and i t s r e b u t t a l i n 

support of I t s rcspcnsive application. Primary applicants 

ob-jected to CCP's discovery and the ALJ heard argument on CCP's 

motion to com.pel. The ALJ ruled that CCP could propound 

discovery but stated that CCP "should focus i t s discovery on the 

necessary r e b u t t a l material that i t must f i l e [to i t s responsive 

application] according to the procedural schedule." UP/CNW, 

Decision No. 17 at *2. 

Prim.ary applicants subsequently provided discovery respcises 

but objected tc several requests. CCP consequently f i l e d a 

second motion to com.pel al l e g i n g , i n t e r a l i a , that prim.ary 

applicants had i n s t r u c t e d witnesses not to answer questions i n 

depositions and had not responded to c e r t a i n discovery requests. 
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The ALJ denied CCP's motion, h o l d i n g t h a t CCP's di s c o v e r y would 

be l i m i t e d t o t h a t a p p r o p r i a t e f o r i t s r e b u t t a l f i l i n g , and CCP 

appealed t o the Board. 

The Board upheld the ALJ's r u l i n g t h a t CCP's di s c o v e r y was 

l i m i t e d t o the scope of i t s r e b u t t a l f i l i n g . I d . at *25. The 

Board h e l d t h a t responsive a p p l i c a n t s were l i m i t e d i n the scope 

of t h e i r r e b u t t a l f i l i n g t o "evidence r e b u t t i n g o n l y t h a t p o r t i o n 

of [Primary] A p p l i c a n t s ' March 30, 1994 f i l i n g [the e q u i v a l e n t of 

the December 15 f i l i n g i n t h i s case] which was i n r e p l y t o the 

responsive a p p l i c a t i o n . " I d . at *24 ( c i t i n g 49 C.F.R. 1112.6, 

which s t a t e s t h a t " [ r j e b u t t a l statements s h a l l be co n f i n e d t o 

issues r a i s e d i n r e p l y statements t o which they are d i r e c t e d " ) . 

The Board s t a t e d t h a t i t expected "responsive a p p l i c a n t s t o 

con f i n e t h e i r r e b u t t a l m a t e r i a l s t o those w i t h i n the proper scope 

of r e c u t t a l . " T^. at n . l 4 . CCP was thus precluded from 

s u b m i t t i n g r e b u t t a l evidence i n response t o the primary 

a p p l i c a n t s ' arguments regarding CCP's i n i t i a l evidence i n 

o p p o s i t i o n t o the primary a p p l i c a t i o n , i d . at n. 13, and t h e i r 

disco-v-=»ry requests were denied as being " o u i s i d e the proper scope 

of d i s c o v e r y at t h i s stage of the proceeding." I d . at *27. 

The p o s i t i o n of ENRS and EFM, however, stands m s t a r k 

c o n t r a s t t o the Board's r u l i n g i n UP/CNW, Decision No. 17, 

l i m . i t i n g the scope of r e b u t t a l and d i s c o v e r y at t h i s stage of the 

proceeding. N e i t h e r ENRS nor EFM has submitted a responsive 

a p p l i c a t i o n f o r which they could f i l e r e b u t t a l evidence on 

January 14. Both ENRS and EFM acknowledge t h a t the evidence t h a t 

they wish t c submit would r e l a t e t o the Primary A p p l i c a t i o n or t o 

the A p p l i c a n t s ' response t o ENRS' and EFM's evidence i n 
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o p p o s i t i o n t o the Primary A p p l i c a t i o n . Yet the Board's r u l i n g i n 

UP/CNW, Deci s i o n No. 17, makes c l e a r t h a t any such e v i d e n t i a r y 

submission would be i n a p p r o p r i a t e even i f undertaken by a 

responsive a p p l i c a n t . S i m i l a r l y , d i s c o v e r y by a responsive 

a p p l i c a n t on inatters r e l a t e d t o the primary a p p l i c a n t s ' r e b u t t a l 

f i l i n g would l i k e w i s e be improper. 

N e i t h e r ENRS nor EF.M has i n d i c a t e d any reason why the scope 

of t h e i r d i s c o v e r y , as commenters, should be broader than t h a t of 

a responsive a p p l i c a n t . Indeed, the Board c l e a r l y intended t o 

d i s t i n g u i s h the p o s i t i o n of responsive and i n c o n s i s t e n t 

a p p l i c a n t s t o t h a t of commenters, by g r a n t i n g p rocedural 

p r e f e r e n c e t o the former. Yet t o a l l o w ENRS and EFM the 

di s c o v e r y they seek would t u r n t h a t d i s t i n c t i o n upside-down. 

Thus, the proper scope of ENRS' and EFM's disc o v e r y should be 

s i m i l a r l y l i m i t e d t o the scope of t h e i r r e b u t t a l . Since n e i t h e r 

has a r i g h t t o make any r e b u t t a l f i l i n g whatsoever, under Board 

precedent, ENRS and EFM are p r o h i b i t e d from o b t a i n i n g any 

d i s c o v e r y at t h i s stage i n the proceeding. 

* * * 

Thi s i s a complex case w i t h over a 160 p a r t i e s and i t i s 

im p e r a t i v e t h a t the Board adhere t o i t s o r i g i n a l schedule f o r 

evide i a r y subm.issions. P e r m i t t i n g ENRS and EFM, as w e l l as 

ot h e r p a r t i e s , t o f i l e evidence w i t h t h e i r b r i e f s i s u n f a i r t o 

the A p p l i c a n t s and w i l l overwhelm, the Board w i t h unnecessary 

e v i d e n t i a r y submissio.ns on February 23. On these bases t.he 

d e c i s i o n o f ALJ Levent.hal should be o v e r r u l e d and ENRS' and EFM's 

requests f c r a i s c o v e r y at t h i s l a t e p a r t of the proceeding should 

be denied, and the Board should be made c l e a r t h a t no p a r t y has 
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the r i g h t to f i l e new evidence w i t h t h e i i b r i e f s 
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R e s p e c t f u l l y submitted. 

Mark G. Aron 
Peter J . Shudtz 
CSX Co r p o r a t i o n 
One James Center 
901 East Cary S t r e e t 
Richmond, VA 2 312 9 
(804) 782-1400 

P. Michael G i f t o s 
Paul R. Hitchcock 
CSX T r a n s p o r t a t i o n , 
500 Water S t r e e t 

Inc 

J a c k s o n v i l l e , FL 
(904' 359-3100 

32202 

Derinis G. Lyons 
Drew A. Harker 
Arnold & P o r t e r 
555 12"̂ -̂ S t r e e t , 
Washington, D.C, 
(202) 942-5000 

N.W. 
20004 

Dated: January 13, 1998 

Samuel M. Sipe, J r . 
David H. Coburn 
Steptoe St Johnson LLP 
1330 Connecticut Avenue 
Washington, D.C. 20036 
(202) 429-3000 

Counse.1 for CSX Corporation 
and CSX Transportation. Inc. 

24 



CERTIFICATE OF SERVICE 

I , Michael T. Friedman, c e r t i f y t h a t on January 13, ^998, I 
have caused t o be served by f i r s t - c l a s s m a i l , postage prepaid, or 
by more e x p e d i t i o u s means, a t r u e and c o r r e c t copy of the 
f c r e g o i n g CSX-137, cSX's Appeal From Decision of P r e s i d i n g 
A d m i n i s t r a t i v e Law Judge Ordering A p p l i c a n t s To Make Rebuttal 
Witnesses A v a i l a b l e For D e p o s i t i o n By Commenting P a r t i e s , on a l l 
p a r t i e s t h a t nave appeared i n STB Finance Docket No. 33388 and by 
hand d e l i v e r y o.n the f o l l o w i n g ; 

The Honorable Jacob Leventhal 
A d m i n i s t r a t i v e Law Judge 
Federal Energy Regulatory Commission 
O f f i c e of Hearings, Suite I I P 
888 F i r s t S t r e e t , N.E. 
Washington, D.C. 20426 

M a r t i n W. B e r c o v i c i , Esq. 
K e l l e r & Heckman, L.L.P. 
1001 G S t r e e t , N.W. 
S u i t e 500 West 
Washington, D.C. 20001 

Phone: ^202) 434-4144 
Fax: (202) 434-4651 

F r e d e r i c L. Wood, Esq. 
Do l e l a n , Cleary, Wood & Maser, 
1100 New York Avenue, N.W. 
Su;.te 750 
Washington, D.C. 20005-3934 

P.C, 

Phone: 
Fax: 

(202; 
(202; 

371-9500 
371-0900 
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Michael T. Friedm.an 

January 13, 199J 
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ENRS-12 

P A C E J X I B 

(^CJujrf 

BEFORETHE 
SUKFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION INC., 
NORFOLK SOUTHERN CORPORATION 

AND NORFOUC SOUTHERN RAILWAY COMPANY 

—CONTROL AND OPERATING LEATJES/AGREEI^^TS--

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

THIRD SET OF 
REQUESTS FOR PRODUCTION OF DOCUMENTS OF 

ERIE-NIAGARA RAIL STEERING COMMITTEE TO APPUCANTS 

Pursuant to the Surface Traî sportatiort Board's ("STB" or "Board") General 

KTiles of Practice, 49 Cr R, §§ 111421 to l l ^ . . - ^ ! , and the Discovery Guidelinas 

contained in the decision served on June 27, 1997, the Erie-Niagara Rail Steering 

Committee ("ENPS") submits the following third set of requests for production of 

dociunents to Applicants. ENKS requests that Applicants comply with these 

discovery requests within fifteen iays of servioe of the requests upon the Applicants. 

LT accordance with the Discov'.;ry Guidelines established in 4hls proceeding, ENRS 

further requests that Applicants notify the undersigned of any objections they may 

have to these requests within five business days so that an attempt may be made to 

resolve such objections infonnally and expeditiously. 

l''~cK<.r 
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DKFINrnQNS 

1. "Applicants" or "Applicant* means CSX Corporation, CSX 

Ti-nsport-Ation, Inc, Norfolk Southem Corporation, Norfblk Southem Railway 

Company, Conrail Iiw:. anu Consolidated Rail Corporaticm, individually and 

collectively, together with any parent, subsidiary or affiliated corporation, 

partnership or oAer legal entity, induding all predecessor railroads. 

2. 'Application* meax\s the control and operating leases/agreements 

application filed by applicants in Rnaxtce Docket No. 33388, on June 23,1997. 

3. "Conrail" means Consolidated Rail Corporation and Conrail, Inc., and 

all predecessor railroads. 

4. "CSX" means CSX Corporation and CSX Transportation, IIK., and all 

predecessor railroads. 

5. "Docamesiî  means any writings or otiier compilations of information, 

whether handwritten, typewritten, printed, recorded, or produced or reproduced by 

any process, including but not limited tc, intracompany or other commimications, 

business records, agreements, contracts, correspondence, telegrams, memoranda, 

studies, projections, summaries of records of telephone or personal conversatiot« of 

interviews, reports, diaries, log books, notebooks, forecasts, photographs, maps, tape 

recordings, computer tapes, disks, diskettes, cartridges, and CD-ROM, computer 

progranis, coirputer printouts, computer models, statistical or finandal statements, 

graphs, charts, sketdies, plans, drawings, minutes or records of summaries of 

corU'eierKes, expressions or statements or policy, lists of persons attendiz\g meetings 

or conferences, opiraons or reports or simmuries of rwgotiations or investigations, 

brochures, opinions or reports of consultanb, pamphlets, advertisements, drculais, 

trade or other listters, press rdeases, drafts, revisions of drafts, invoices, receipts, aiul 
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original or pidiminary notes. Further, the tenn "document̂  indudes: 

a) Both basic records and summaries of such records (induding 

computer nms) and bodi pap^ versions and versions on any form of 

electronic media; 

b) Both original versions and copies that difiier in aî y rê >ect (rom 

original versions; and 

z) Botfi documents in tiie possession of Applicants and documents 

in th^ uossesnon of consultants, counsel, or any other person that has assisted 

Aj>plicaiits. 

6. "ENRS* means an ad hoc committee currently comprised of the 

following members: Erie County Industrial Development Agency; County of Erie; 

County of Niagara; Niagara Business AUiance; Greater Bof^o Partnership; New 

York Siate Electric & Gas; Niagara Mohawk Power Corporation; and General Mills, 

Inc 

7. The term "identify": 

a) When used with reference to an individual means to state tfie 

name, last known business address, or home address where the business 

addiess is not known, telephone number, and last known job title for such 

person. 

b) When used witfi reference to a corporation, partnership cr ottier 

entity means to state tfie full name and the addiess ̂ lid tdephone number of 

the prindpal piiace of business. 

c) When used with reference to a document, ineans to state its tide 

or other identifying data; the kind of document; its present location and 

custodian; its date or approximate date; the identity of the author, originator. 
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sender, and each person who recdved the document; and the general sul̂ ect 

matter. 

& "NS" means Norfblk Soutfiem Corporation and Norfblk Southem 

Railway Compmy, and aU predecessor railroads. 

9. "Offidal," "officer," "employee," "representative," or "agent" indudv«s 

any natural or corporate peison, mduding attorneys. 

10. "Person" means any natural person, business entity (whether 

partnership, assooatioiu cooperative, joint venture, proprietorship, or oorporation), 

or govemmental lor other pubUc entity, department, administration, agency, b\ 'leau 

or poUtical subd visioî  tfiereof, or any other form of organization or legal entity, 

and all their ofndals,' officers, employees, representatives and agents, induding 

consultants. 

11. "Produce" means to make legible, complete and exact copies of the 

responsive docuinents, which are to be made available for inspection and copying at 

th ' document depository established puisuant to the Discovery Guidelines in this 

pro<:eeding, and to identi'y the predse location of the documents in the depositoty 

by bates number. 

12. "Rr<tnitt<«I" means the ctmtents of the evidenoe and argument served 

and filed by Applicants in this pioceeding on December 15,1997. 

13. "Relating to," "referring to,' or "regarding" a subject ineans making a 

statement about, discussing, describing, reflecting, dealing with, consisting of, 

constituting, comprising, or in any way concerning, in whole or in pait, liie subject 

14. "Studies, analyses, and reports' ir.dude studies, analyses, and reports 

in whatever form, including letters, memoranda, tabulations, cuid computer 

printouts of data selected from a database. 
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INgTCUCTIQNg 

1. The time period encompassed by these requests, unless otfierwise 

stated, is Januaiy 1, 1995 to the present, and shaU extend to the end of tfiis 

proceeding. These discovery requests are continuing in nature and are lequixed to 

be supplemented or corrected where appropriate in accordance with 49 CJF.R. § 

111429. 

2. All uses of tfie conjunctive indude the disjunctive and vice versa. 

Words in tfie stn̂ îlar indude the plural and vice veisa. "Each" shaU be construed 

to indude "all' and the present tense shaU indude the past tense and vice versa. 

3. If any infomiation or document or any part of a document is withheld 

on the claim that sudi document is privileged or confide tiaL Applicants are to: 

(a) Identify the natuie of tfie document; 

(b) Identify tfie subjed inatter of fhe document, briefly describe 

the contents of the document; 

(c) Identiiy the author and aU addressees or redpie - ts of the 

document; 

(d) Identify the date of the document; and 

(e) State tfie nature of tfte privilege or protection claimed arxl the 

basis therefor. 

If less than an entiie document is claimed to be privileged, fumisl\ a 

copy of those portions of the document that are not privileged. 

4. If any document called for by these requests is not available or 

accessible, provide a statement to that effect and an explanation of ttie reasons 

therefor, identify the unavailable or inaccessible document(s), and describe the 

disposition of such document(s}. 
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5L If predse or exact informatiot; caimot be provided, state the best 

estimate or approximation of the infoimation sou^t 

6. If any information or document called for is available in computerized 

format, produce the document or infoimation in that format, along with a 

description of ttie software utilized, instruction books, and aU other material 

necessary to translate the documents or information from computerized to hard 

copy format 

7. Where any interrogatory or document request refiers to "Applicants" or 

to any "AppUcant" and the response for one appUcant would be different from the 

re^nse for otfier applicants, give separate rê )cr.3«a> for eadi applicant 

8- These discovery requests are intended to be non-dupUcative of 

previously requested discoveiy in tfiis proceeding of v^di ENRS has been served 

copies. If you consider a discovery request induded herein to be duplicative, 

provide a statement as to the particular request that is beUeved to be dupUcative and 

refer ENRS to the specific docuinents or answers produced in rê >onse to sudi prior 

discovery. 

9. If a particular discove:/ request, either in whole or in part, is objected 

to provide aU infonnation or documents that are not objected to and spedficaUy 

state the request, in whole or in part, that is objectionable and the grounds therefor. 

10 In rê x>nding to a document request made herein, provide spedfic 

references to any responsive document produced in the Depository, induding the 

document number. 

DOCLiMENr REOUESTS 

1. Produce complete and unredacted copies of each of tfie following 
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documents referred to and/or induded in the AppUcants' R^uttaL 

a. CP/CSX Settlement Agreement, also entitled "Rate Making 

Agreement" dated October 20,1997.' 

b. CN/CSX Settiement Agreement also entitied "CN-CSX Interchange 

and Uuough Route Agreement* dated October 23,1997.2 

RespeetfuUy submitted. 

Jc 
LWood 

Karyn A. Booth 
DONELAN, CLEARY, Woe© & MASER, P.C. 
1100 New York Avenue, N.W., Suite 750 
Washington, D.C. 20005-3934 
(202)371-9500 
Attorneys for Erie-Niagara RaU Steering Committee 

DATE: December 22,1997 

1 TUs agiwmeat ams pcevioosly prodwxd in redacted fonn, taA plated m AppUcams' depocitccy with 
ujeatifyiog nnmbos CSX 69 HC 000101-000110. (tt a alao oootMaed iP VoL 3D of the AppiieanCt'RAbttd. A 
386-395.) TbckstpsveofEihibaAa/tfaBAgrecaMwasaMprodBoed. 

TUs acmmeat vas also ptodaced m ivdacted fini. tml p^ 
iCSX7SHC000101-OOOna Ar?lkMBStaad«tlttrteb«uliianabv«(Applka«ils*Ral^^ 

2 

129) dial tfab i r~~"> WM iack»faa mVoI. 3 c*tfA' rdwal ffli&r. however it is aot f»uu} in asy of the four 
books of Vol. 3. 
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ICATE OF SERVICE 

I hereijy certify that a copy of the foregoing THIRD REQUEST FOR PRODUCTIW 

OF DOCUMENTS OF ERIE-NIAGAKA RAIL STEERING COMMnTBB TO A I T U C A N T S has been 

served by facsimile transiAission to AppUcants' counsel, to Judge Leventhal and to 

aU other persons on the Restricted Service List this 22nd day of C ĉnnber, 1997. 
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CN-CSX 

Interchange and T h r o u g Route Agreement 

This Agreement ("Agreement") is entered into this 23rd day of 
October, I99f between CSX Corporation ("CSXC") and CSX 
Transportatior^CCSXT"), herem referred to coUectively as "CSX" having its 
headquarters jn Richmond, Viiginia and JacksonviUe, Florida, United 
States of Amarica, on the one hand, and Canadian National Railway 
Company ("Cinadian .National") having its headquarters m the Qty of 
Montreal, ProN inoe of Quebec, Canada, on the other hand, concenung the 
proposed acqi isition of control by CSX for the division of the use and 
operation of t le rail Unes and properties of Conrail Incorporated ("CRR") 
pursuant to m application to be filed by CSX with the Surface 
Transportatior Board. 

Wherea 
of 
into a Definite 

CSX and Canadian National have signed a Memoiandum 
Understanding ("MOU") on August 22,1997 and have agreed to enter 

Agreement in the matter set out in the said MOU; 

NOW,' HsREFORE, in ronsideration r.' tiieir mutual promises and 
in the interesi of preserving and promotii.g rail service competition, CSX 

V'ational agree as foUows: and Canadian 

General Purp< sej 

CSX and Caiadian National are entering the herein commercial 
relationship v ithj the view to making both railroads more market 

teams of service and freight rales and to regaining modal competitive in 
competitive mi rket shares. 

Rail Rates 

2.1, The 
requirei tents 

p< rties undertake to maintain existing CRR revenue 
for joint Une movements via the Buffalo and 

1 

CSX 75 HC OOOIOI 
HIGHLY CONFIDENTIAL 
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2.2 Maintau 

2.2.1 

Huntingdon gateways, destined to NYC pomts, or overhead 
movem* nts via NYC gateways to roads other Uian NS, by adopting 
the foUo ving course of action: 

Basting ConraU Revenue Requirements 

C median National wiU provide to CSX a summary Usting of 
1 joint Une rates [indudUig those contained in Confidential 
•ansportation Agreements] in effect as of August 22, 1997 

b 'tween Canadian National and CRR for aU traffic, exduding 
fi lished vehides, auto parts and intermodal iraUcrs and 
containers, moving between points in Canada and points 
lecated on that portion of CRR being acquired by CSX, 
u doding Shared Assets poinls served by CSX (hereinafter 
c( Uectively referted to as "NYC Pomts"), such Ust to specify 
b Ith Canadian National and CRR pc/tions of the total rate on 
a set ton basis. The parties hereby acknowledge that Norfolk 
S luthem Corporation ("NS") will also serve points located in 
tl e [Shared Assets area and that nothing contained in this 
A greement shaU pertain to any rate making by NS ot 
b itween NS and Canadian National, or involve ciurent 
C S.VCRR/NS agreements. 

2.2.2. c;x 

2.23. 

d iv« 

o; 
C IR 

and CX wiU retain an independevtt third party to 
elop a detaUed Ust of aU rates contair .ed in the summary 

rates. This detaUed Ust wUl set forth the existing CN and 
portions of the total rate ("Revenue Requirement") as 

tabUshed by contiacts, tariffs or other price making 
irechanisms in effect on the effective date of the 
N emorandum of Understanding for movements via the 
° and Himtingdon gateways to spedfic NYC Points by 

mer, by origin/destination and by commodity The 
CN and CRR Revenue Requirement wUl become the 

CN and CSX Revenue Requirement for these raU 
n ôyements. If the Revenue Requirements are currentiy 

in a confidential contract the escalation provisions 
that contract wiU conbnue in effect until the expiration of 

tHe contract. 

B tmo 
ct stî : 
& isQng 
•r axiinum 

o. 

T le I parties acknowledge tiiat the rates can be adjusted by 
mutuai agreement of the parties and tiierefore CSX and 
C inadian National agree to use reasonable commerdai 
el'o^ to achieve rate adjustments based on prevailing 
m irket conditions, it being understood however, that: 
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2.2.4. F>r 
ii 
n 3 

2. LB.l. the parties wiU not take any uiulateral action to raise 
their revenue requirement above the revenue 
requirements in place on August 22,1997; and 

2 2.3,2. either party may reduce its revenue requirement 
without the consent of the other party. 

2b.3.3. the parties may eliminate, change or delete 
commercial refunds contained in pre-existing 
agreements which did not involve the other party, 
provided that such rate action does not subvert the 
spirit and inteni of this agreement. 

le parties wiU be permitted to pass through any increases 
decreases in third-party absortied switch or junction 

ttiement charges that were contained in the CN or CRR 
rtvenue requirements in place on August 22,1997. 

;truck competitive movements between particular points 
Canada and NYC points, between which particular points 
Ijjoint Canadian National, CR or CSX raU movement 

o :curred in 1996, ("Future Movements"), the post CSX/CRR 
n eî er Revenue Requiiements wUI be estabUshed utilizing a 
a t of standard rate 'factors'. For each such Future 
N ovement the rate factor wiU be equal lo the then existing 
a refage rate per ton for the same produrt moving in a similar 
li ne i (for example, BEA to BEA over the same gateway 
(* PrevaUing Rate")), and tiie Revenue Requirements for the 
n!w movement wUl be equal * - the then existing average 
R svenue Requirements for such /ate fartor. 

T lelj parties agree to estabUsh a mutuaUy-satisfartory 
n ethodology for constructing CN average rate fartors (as 
Ti quired by this agreement), given the fact tfiat ti^.e BEA 
d tfihition does not exist in Canada. 

2.2.5. T lel maximum Revenue Requirement for Futiue Movements 
vUlji adjust annuaUy based on a mutuaUy agreeable 
a justment fartOT(s) which are refiective of rdevant market 
Ti tei activity. 

2.2.6. CBX and Canadian National agree not to use surcharges to 
bvert the spuit and intent of the agreement, and each party 

CSX 75 HC 000103 .-IIGHLYCONFIDENTI 
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2.2.7. 

nr ay reduce its Revenue Requirements eithier directiy or 
tl rough refimds. 

> othing in this agreement restrict? the abUity of either party 
t< abandon or seU any portion of its system. In the case of 
Si le; this agreement does not obLĝ te the purchaser to 
a sume responsibiUty for rates estabUshed under this 
a p-eement, although the parties may do so by mutual 

;reement. 

2.3.2 I 

? 301 

2-3. Ioint M< rkieong Initiatives 

2 J.l. Il is the intent of the parties to jointiy puisue competitive 
o jpiprtunities, and to regain market share lost to trucks. As 

initial step, each party hereby grants the other 
li [dependent Ratemaking Authority for Future Movements 

the forest products (induding paper) area, under which 
t le originating carrier wiU have the a ithority to set the entire 
t iroiigh rate for the movement from originating point to 
d sstuiation point. 

market conditions require the originating carrier to make a 
c )mpetitive response tor Future Movements, the originating 
c irriier wiU have the unilateral right to reduce the through 
Ii te.! Should the originating canier reduce the rate, the 
t nninating caniei's Revenue Requirement , subjert to the 
£ xx below, WiU also be reduced by the sam» percentage as 
t le percentage reduction of the through rate. 

13.3. 1 lisiminimum Revenue Requuement wUl be set as foUows: 

• l i cjapture hutirre Movements originating or terminating at 
^ YCi local points (ie. NYC points other tiian points in tfie 
5 ared asset areas or NYC-PRR coinmon pomts) the 

•V. nliniiicnum revenue requirement ean be set at no less th.'n 
/ of the PrevaUing BLate; 

Tp capture Future Movements originating or terminating at 
ffYC shared asset points and NYC-PRR common points, the 
riiraicnum revenue requirement can be set at no iess than 

of the Prevailing Rate; 

CSX 75 HC 000104 HIGHLY CONFiDENTIAl 



' JEC -35 3-;FXi! 3' CSX iSr . VlAR.KETiNG TEL 904 366 4211 P OC; 

MutuaUy acceptable equivalent arrangements tviU be 
tahUshed for traffic from NYC points tc C.N points in 

C inada; 

T lese reductions in the PrevaiUng Rate can only be used to 
g inerate additional traffic for CN-CS^ joint-line routing (new 
b isiness development), and cannot be used to divert volume 
fisisj existing market-competitive routes (such as CN-CRR 
n ovemenis of the same commodities moving via other 
g itwa.ys). Prior to implementing these reduced rates, the 
o iginating cairier would be requiied to advise che 
tt rminating earner of its intent 

It is the 
new di: tiibution 
vessel, (r 
to deve oping 
agreeme nt 

intjent of the parties to jointiy pursue the devdopment of 
centers, designed to attrart tiaffic from truck, 

dther raUways. In each individual case, the paities agree 
a joint-line rate consistent with the spirit of this 

T lei I minimum Revenue Requirement wiU be adjusted 
a miiaUy based on a mutuaUy agreeable fartor(s) which are 
r< flective of rdevant market rate activity. 

2.4. Expanded Marketing Initiativej for Fulure Movoments 

The pariies agree that the Independent Ratemaking Authority- they 
mtend t) lise for Future Movements to increase their share of forest 
product̂  business wiU be expanded and appUed in two manners: 

2.4 1. C>X< and Canadian National agree to exp>and the 
II dependent Ratemaking Authority utiUzed in forest 
p ociucts to cover aU other commodities between points in 
C inî da and NYC Pomts no later than June BO, 1998. The 
p irtiies recogmze that the prevailing rate, minimum revenue 
n qiijrement, and the acceptable extent of independent rate-

aldng authority may differ by commodity. 

2.4.2. C >X' and Canadian National agree to consider expanding 
giographic coverage of the Independent Ratemaking 
A Jthority to cover aU historical CSX and Canadian National 
lc caidonf This evaduation «viU coinmence foUowing the first 
a miversary of the acquisition of ConraU by CSX. 

CSX 75 HC 000105 
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Service Guarar tees 

Subjert o market and competitive conditions, botii parties agree to 
provide service at leasl equal to the existing service levels on tiaffic 
now inl srdianged between Canadian National and CRR, and to 
coopera e in achievmg such future service improvements as may be 
requiree to maintain the competitiveness of such routes. 

Terminal Oppi rtiinities 

4.1. Buffalo 

4.1,1. 

4.1.2. 

4.1.3. 

erminal Area 

CSX ank Canadian National beUeve that there are opportunities to 
provide traditional raU served customers with improved service and 
also to 1 sgain a significant amount of the business currentiy moving 
by trud between points in Canada and the Buffalo Tenninal Area. 
Therefo ej the parties wiU estabUsh new streamlined service to tfieir 
custom* rsi in the Buffalo Tenninal This wiU be accompUshed 
througl the foUowing initiatives: 

F 3iithe purpose of this clause B.i, "CN Buffalo customers" are 
lose industries on .NTYC Points within the Buffalo Terminal 

V 'ho are open by CRR to Canadian National as defined in 
Reciprocal Switch Tariff cunentiy in effert. 

T|he switch rate for CN Buffalo wiU be ^ 
("Minimum Voiiune"). 

I or; movements between points in Canada and CN Buffalo 
c jistomers beyond the minimum volume, CSX wiU estabUsh a 
r rvenue fartor of per car. CSX wiU partidpate tn the 
jl liiit line movement as a Une haul carrier, but with Canadian 
I atjonal bearing 

4.1.4. ' he'rate for Future Movements in Buffalo v>aU br.- set by the 
I Itel setting mechanism of the agreement ŝtandard rate 
factors). 

4.1.3. "lhe switch rate and revenue fartor wiU be adjusted annuaUy 
t ised on mutuaUy agreeable fartor(s) which are reflective of 
I lUroad costs. 

35 

HIGHLY CONFIDENT! 
CSX 75 HC 000106 



CEC -05 a-iFRii 0' CSX INT L MARKETING TEL 904 356 42il 

4.2. Seneca (ard 

CSX wi 1 grant to Canadian National hmited direct interchange 
access &r CN trains from CP 437 in Buffalo to Seneca Yard, Siation 
D, for c irect interchange with the South Buffalo Railroad, via either 
(it CSK'sj discretion) ConraU's Chicago Line, or ConraU's 
Compri imise Btanch . The direct interchange is intended to 
improv; Service to the customers served from Seneca yaid 
(primal ly,! Foid Motor) and generate new business to/from CN 
points n ICanada cturentiy moving via truc'jc 

3 

MATERIAL REDACTED 
A definitive interchange access 

agreemlsnili wUl be negotiated by the parties no later than June 30, 
1998. 

4,3. Ctiicagi) 

In an 
arrang 
the foUbwing 
artang( ments 

contini ed 
inibatii 

4.3.1. 

4.3.2. 

effort to create opportunities fcr enhanced operating 
in Chicago, Canadian .National and CSX wUl pursue 
initiatives and wUl also consider Canadian National's 

use of IHB as such may be impacted by the foUowing 
esi and other changes resulting from CSX's acquisition: 

is|̂  may construct a cross-over ..orth of Blue Island and a 
oimection for paraUel moves at Hayford, at CSX's expense, 
ndj operate up to three easttx>und intermodal trains per day 
<vkf CN's trackage from Hayford to Blue Island. This is 
onditional on a review of capadty rdated signaling costs, if 

on this approximatdy seven mUe section. i n 

I rS^ may constmrt a cormection in the SW Quadrant at 
lidmton Junction, at CSX's expense, and operate up to one 

' ISK intermodal train via CN in each direction between 
' 'htimton and Vlayford via Blue Island. An additional one 
ISX intermovia' train in each direction may be operated in 
hisi territory subjert to the necessary extension of the 
iagrford Siding. 
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4-3.3. 1 raiiti operations on these sections iviU be under the contiol 
c Ciuiadian National. 

4.3.4. 1 ie charge for these movements, along with other terms and 
c mditions wiU be negotiated and induded in trackage rights 
i: I the operating agreements. 

4.3.5. C SXj WiU agree to work with Canadian National to design 
z \d \ buUd, at Canadian National's expense and upon 
I lutUaUy agreeable conditions, a hi,>ad-on connection into 
I laricham by eUminating the automatic interlocking where 
t le!! CSX Chicago Hdghts branch crosses the Canadian 
! lational, and arranging the aUgnments as necessaiy. 

• { 
4.3.6. < aniadian National wUl agree to work with CSX to study the 

f iasibiUty of operating additional Crains on Canadian 
I National's track in Chicago and running CSX intermodal 
t ains from WeUsboro, Indiana to aearin^edford Park, 
liniois under an appropriate operating arrangement This 
ssî ssment will be based on a satisfartory resolution of the 
dUbwing issues: 

.sii. 1.Construction, at CSX's expense, of connections at 
Wellsboro, for movements between Canadian 
National and CSX. These connections would facilitate 
both the WeUsboro tiackage rights option (if Canadian 
National and CSX mutuaUy agree to pursue this 
concept at a later date) ard tfie possibUity cf CSX 
"overflow* rights on CN (rom Buffalo to Chicago, as 
proposed in eaiUei discussions; 

3.'6.2.That a thorough capadty analysis demonstrates to 
Canadian National's satisfaction, thit the CSX tiains 
would not negatively impart Canadian National's 
abiUty to offer consistent tiain service to its own 
customers, both present and future; 

Jlo3.That CSX wiU fund aU plant improvements required to 
support their trackage rights tiains whUe providing 
the necessaiy service levels on Canadian National's 
train operations, providing the parties wJl negotiate 
terms crediting CSX for Canadian National's 
proportional use of tf.e improvements; 

HIGHLY CONFIDENTIAL 
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Term 

This Agreement 
but either 
additional 
consideration 

Neither party 
CN and NYC 
beyond the 

? 009 

4fc.6;4.That at CSX and Canadian National wUl consider 
i commerdai anangements in the Intermodal area 

which would permit both companies to profit, within 
j their own systems, from the premier nature of the 
I integrated service route that is created by this 

agreement 

shaU be effertive upon execution for a term of five years, 
IwiU have the right to request the renewal thereof for 

of five years each. However, the parties may give 
o k longer period for various elements of this Agreement. 

paily 
pel iocls 

•hall be permitted to estabUsh a rate for movements t̂ etween 
qints, either by tariff or confidential contract, that extends 
of this agreement, without the consent of the other party. te m 

Confidentiality 

The parties h^by 
thereof can 

agree to keep this Agreement confideitial and release 
ht authorized only if both parties agree. 

6. Exdusivity 

Agreeme tit; 
a Id I 
o mfer 

assign 

This 
each party 
mtended to 
party may 
except tha 
subsidiary or 
of substantially 
shaU not 
under th'i 

; reUe 'e 

7.1. Canadi ml 

i ShaU be binding upon and inure solely to the benefit of 
their successor and permitted assignees, and is not 

any rights or remedies upon any other person. Ndther 
this Agreement without the consent of tfie other party, 

a^g^ent without consent wiU be permitted to a controUed 
o ia successor in the event of a merger, consoUdation or sale 

of a party's aisets, provided that any such assignment 
e assigning party from the perfonnance of its obUgations 

Agl eek̂ ent 

7. Regulatorv Pi XBss Considerations 

National agrees that it will support CSX's acquisition of 
NYC pbinb and wiU not seek any reUef against CSX in the ciurent 
Surfaa Iransportation Board (STB) proceeding or elsewhere 
mvolvi igj i CSX's attempt to purchase CRR. Without CSX's prior 
conser ;, Canadian National wiU not seek any right of access to any 
NYC Fpiiit for the term of this agreement provided that the above 

HIGHLY CONFIDENTIAL 
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7.2. 

Final ce 
CS< 

m 
CN, 
right K 
elsewiv re; 

73. 

7.4. 

In the 
sectionfs) 
the 

wiU not predude Canadian National from entering into agreements 
with otf ,eii$ for use or purchase of their properties rather than CSX-
NYC pc nii. 

,'1 
Notwitf st^ding the provisions of subsection 7.1 above, the parties 
acknow ed̂ e that (i) CN filed a request for acceî s to Detroit Edison 

ejDocket No. 33388; (u) consistent with previous advice to 
does not consent to such filing or access, and reserves its 
ojspose any such access or filing before the STB and 

and (ui) that except for the aforesaid filing, CN wUl not 
seek anil' liijght of access to any NYC point and wiU comply with the 
provisi< nijof subsection 71 hereof. 

^ent that subsequent changes in regulation render 
I of this agreement excessivdy burdensome on either party, 

par iesi agree to re-open negotiations on that (those) section(s). 

This rei^ent was negotiated in the expectation that CSX wiU 
consun miate tiansactions for which the Primary AppUcation in STB 
Finano I>bcket No. 33388 seeks approval, and this Agreement wiU 
have r ) .ijontinuing force or effert if the Surface Transportation 
Board o<»s not authorize such tiansaction' on terms acceptable to 
Primar' AppUcants. 

CSX Corporation Canadiari National RaUway Company 
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RATE MAKIHS AGHggMEWT 

This Rata Making Agreenent (the "Afj-reenent"), dated and 
effective as of October 20, 1997 ia by and between CSX 
Transportation, Inc.. ("CSXT") and CSI lnter»>dal. Inc. ("CSXI") 
on the one hand ani Canadian Pacific Railvay Coapany ("CPR") Soo 
Line Railroad Conpany ("SOO"), Delaware and Hudson Railvay 
Conpany (-DH") and St. Lawrence & Hudson Railway Conpany Linitetl 
("STLH") on the other. CPR, SOO, STLH and OH are referred to 
jointly herein as "CPR". 

WHEREAS, CSXT, in conjunction with other partiea, has filed 
an application with the Surface Transportation Board (the 
"Board") in Finance Docket No. 33388 (the "Application") to 
acquire and/or control certain r a i l lines of Consolidated Rail 
Corporation ("Conrail"), as aore specifically described in the 
aforsnentioned Applic^.tion; and 

WHEREAS, CPR has agreed to support the Application in 
exchange for the agreeaent of CPR, CSXT and CSXI to establish or 
t a negotiate the eatablishaent of revenue factors for certain 
Doint line shipaents as described herein; and 

WHEREAS, the parties now desire to specify the teras of 
their agreeaent. 

NOV THEREFORE, in view of the foregoing statenents which 
fora the factual basis of this Agreeaent and in view of other 
good and valuable consideration, the parties agree as follows: 

1. CTFBCTrTg CATR AMP Tipu* 

A. This Agreenent shall taJcc effect on the date shown 
above, but, except for the Supccrt of Application paragraph, tlie 
r ighti and obligationa of ttie parties sha l l reaain dorvant unt i l 
the f i r s t date (th« " I n i t i a l Operating Date") that CSXT begins 
I t s own operations over the current Conrail l ines that CSXT 
acquired pursuant to the Application. I f the I n i t i a l Operating 
Date has not occurred on or before Deceaber 31, 1999, however, 
this Agreeaent sha l l autonatically tcrainate. 

B. Otherwiae, tihis Agreenent sha l l havn an i n i t i a l 
tera of f iv t (5J yearn af ter the I n i t i a l Cperating Date provided 
that CPR aay renew the Agreenent for up to f ive (5) additional 
teras of five (5) years each, by giving CSXT/CSXI written notice 
of such renewal not leee than ninety (90) days prior to the end 
of the existing t e m . This Agreeaent aay be extended for 
additional tem(sj , i f autually agreeable to the partiea, aa 
specified in a written aaendBent to this Agreenent. 

HIGHLY COMFIDENTIAL 
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2. aopgoi'p aw APPLICATIOM. CPR agrees to aupport by 
October 21, 1997 the acquisition ot Conrail by NS and CSXT. CPR 
w i l l not seek conditions against CSXT as described in CPR*s 
Description of Anticipated Responsive Application, dated August 
22, 1997 and f i led with the Surface Transportation Board in 
Finances Docket Ho. 33388. 

3. PORPOSE OF AQRKEiaaiT. The purpose of th i s Agreeaent i s 
to provide a franework for quickly establishing joint line rates 
between: (a) CSXT and/or CSXI, and (b) CPR, SOO, STLH and/or OH and 
i s applicable only to shipaents that are currently transported by 
truck, unless cthervise specified herein. 

4. ggTABLZaHKKMT OF JOIHT RATSfl. 

k* The joint rates wi l l be established by the 
r a i l r o i d that originates the shipaent and v i l l be contained in a 
confidential railroad transportation contract. 

B. The Miniaua Revenue Fac:tor(s), as defined herein, 
of the other railroads that participate l.n the ;oint line 
shipaents are contained in this Agreeaent. The originating 
rai lroad nay use the Miniaua Revenue Factor(s) to establish the 
jo int l ine rates without the necessity of further contact or 
concurrence of the other railroads imless special features such 
as guaranteed transit t iaes, g-'.aranteed car supply or asslgnaent 
pools or other c.-^naitaents over and above coaaon carriage 
obligations are involved. In that event, the specif ic 
concurrence of esch participating railroad is required. 

C. Al l participating railroads wi l l be included in 
the routing or each B i l l of Lading. Each car, for car accounting 
purposes, shall be in the account of the railroad having 
possession of tha car. 

D. No railroad transportation cont:ract established 
pursuant to this Agreeaent shal l have a tera that extends past 
the teralnation date of this Agreeaent. 

B. Al l joint rates end Kinimua Revenue Factors are 
stated in United States dollars. 

P. The noraal interchange point for shipaents 
transported between the northeastern United States and eastern 
Canada shal l be Mbany, Vew Vorr. uniass otherwise designated 
herein. 

5. MiTinm Rgygirog FACTORS. 

A. MBRCSMOZflB flBIPXIVM 

The following ainiaua revenue factora ("Hiniaua Revenue 
Factors") are established: 

HIGHLY CONFIDENTIAL 
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MATERIAL REDACTED 

M.AT£.RiAL REDACTE 

(1) Por purposes of this Agreeaent, XarchaadlM 
Shipaents are defined to include a l l rai l 
carload shipaents except thm folloving; 
intemodal, coal, coke aade froa coal, iron 
ore and "aet up* aotor vehicles. 

( i i ) CSXT establishes an i n i t i a l Kiniaua Revenue 
Factor oî . per cau: load on Marcbaadise 
'Shlpaentv'̂  tfia c ara interchanged by CPB/ra to 
CSXT at Albany, York for dalivnry te or 
fron New York City points in tha Bromr or 
Queens or for points on Long Island tbat ara 
intarchangad to tha Raw York & Atlantic at 
Fresh Pond Junction. Interchange between 
CSXT and CPR/DR is Albany, New York. 

( i i i ) CPR/DH establishes an in i t ia l Miniaua Ravenue 
Factor Qi:^ per ..arload for a l l 

^ Merchandise sbipae ' t that are lntarchange<i 
froa CSXT to DH at ' .tany, Nev York for 
dalivery to points u. the Montreal 
aatropolitan area that ara diractly sarved 
by CTR or that are opan to IntarsvitchiAg in 
Zona JL and an in i t ia l Miniaua Revenua Factor 

for otherwise identical shipaents 
t are open to'intarsvitching in Zmam 2, 

3 and 4. 

(iv) CSXT establishes an i n i t i a l Miniai'a Revenue 
Factor of^ per carload for a l l 
[SrchandiA Shipaents that are iatamhanged 

bet /een CPR/DH and CSXT at Albany, Mev York 
and which originate or terainata on points on 
the Philadelphia Belt Line Railroad conpany 
(tha "PBL") in Philadelphia, Pennsylvaria via 
a shared asset conpany ("SAC"), as defined in 
the Application, i f the SAC is the leasee/ 
oparator of PBL. I f tha SAC is not ttaa 
lassea/operator of PBL, tha shipMnt v i l l be 
interchanged between CSXT and PBL at 
Philadelphia. 

( V ) CSXT estaiblishes ui i n i t i a l Miniaua Revenue 
Factor that is identical to the Miniaua 
Revenue Factor estuibl .shed ii; subsect ipn (iv) 
above, except that tha anount la ^^tf 
carload and the interchange point betiMen CSXT 
(or tha SAC) and DB is Philadelphia, 
Paimsy Ivania. 

HiGWlY CONHDENTIAL 
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MATERIAL REDACTED 

(vl), CSXT establishes an in i t i a l Miniaua Revenue 
Factor oŜ  per carload for Merchandise 
«n,pnen€iptiut ara interchanged batvaen CSXT 
and CPR/OH at Niagara Falla, Nav York or 

I Buffalo, New York for transportation to and 
fron a l l points on the CSXT lines acquired 
froa Conrail in tha Buffalo, Nav York 
aatropolitan area that are opan to reciprocal 
switching pursuant to CR Tariff 8001 on the 
day prior to tha i n i t i a l operating Data and 
which coaply vith a l l conditions of this 
subparagraph. Such Xerchandisa Shipaants 
Bust also originate or teminate: (a) on CPR 
points in Canada that are not diractly served 
by CSXT, as constituted on the effective date 
of this Agreeaent, or open to CSXT via 
interswitching, or (b) on SOO or DH points in 
tha United statas that are not diractly ^ 
served by CSXT, as constituted on tha — 
effective date of this Agreeaent, or open to 
CSXT via reciprocal switching. In addition, / 2 
lif in the iaaediate"'v preceding calendar y 5: 
year, CPR/DH pays c::cT for not lass than f" 
switch aoveaenta in the Buffalo, Nav Tork 
area pursuant to CR Tariff 8001, or I t s ^ 
successor, as i^leaented by CSXT, then in ^1 
tha folloving calendar year, the ^ 
eforeaentioned Miniaua Revenue factor of ^̂ ^̂ -̂ ^ 
per carload will apply for CPR Merchandise » 
Shipaents that are totally nev or currently ZZ 
transported by r a i l , truck or vatar, so long ^ 
as CSXT does not participate in tha routing 
as a linehaul carrier. CPR must contact 
CSXT, and obtain CSXT's concurrence that CSXT 
does not currently participate aa a linehaul 
carrier in such shipaents, prior to 
lapleaentlng tha Miniaua Revenue Factor. 

XVTXXMQDAL aECPHXHTB 

**i'»i*««* Revenue Factors and othar provisions for CSXI in 
transporting Inport/axport narlne containers between tha Express 
Rail facility In Nev Jersey and Selkirk Yard, Nev York for 
transportation by CPR/DB to or fron the Montreal/Toronto corridor 
are contained in the October 17, 1997 letter fron Mr. Brian Purdy 
** ^ V? Peter Rutski of CSXI, a copy of which i s attached 
as Exhibit A. Notwithstanding the foregoing, references In 
Exhibit A to "CSX" are construed to aean "CSXI". 

HIGHLY CONFIDENTIAL 
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O 

U J 

^̂ AMSKMtlAnOM 
Chrstopner P. Jenkins 

saa w»tr! 

FAX ewr i29^;23a5 

October 21.1997 

Mr. Lee I. Larson 
AVP Marketing and Safas 
CP Hail System 
105 South Street, Box 530 
Minneapolis, MN 55440 

Oear Lee: 

This corfirms our conversation this moming lhat some fine tuning is required to 
make Paragraph vi - Bufblo accurately reflect the drcumstances at Bufbio. 

t ^ J D ^ threstvXd should indude both cars where CPR and aflfiliatse puchassa 
redprocai switch from CR as well as cars wherv CR partidpates as a line haul caniar. 
TTwL ;artoad Ihreshold wili be adjusted onoe CPR 1997 actual vohitnee SB 
detained. 

— ^ 

2. Onceth'^ car threshold is met CSXT does not intend to naslhct the fine hai 
revanue facf(>r against cars where CR is a line haLd participant oniy between Hia^gan 
Falls and Buffaki That is. the restnction is intended to apply to CR long haul One tm£ 
trafRc. not to trtffic defined as Nina hauT movng only between Bufliato 
Falls via OR. 

Onoe trrinc it divwtad frcm inick to rail it chaHba subjed ^nfaforal 
subsequent movemenls in subsequent years duhng the term of thtTafraenienl. sutjict 

40 the escalation provisions of the agreemenL 

4. TTSK >ato applies in afl cases where (naffic is diverled firom tnjdt 

On i h 
Cc Bill Hart 

Stove PoOar 
Tom Schoenieban 

HI 

csx 69 HC 
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6. iMCRMXSRa TO MTMnniM RsvnitTa FAeroa/ai. 

A. The Miniaua Revenue Factor (s) shall be increased 
once each year on each anniverrary of the Ini t i a l Operating Date 
by the percentage increase, i f any, in the Rail Cost Adjustaent 
Factor, unadjusted for productivity (the "RCAF(u)") during the 
laaediately preceding year. If I'here i** a decrease or no 
increase in the RCAF(u), the Miniaua Revenue Factor (s) v i l l 
reaain tha saae. 

B. If the RCAF(u) is discontinued CSXT and CI'R shall 
negotiate in good faith for a period of not less tfaan thirty (30) 
days in an atterapt to agree upon a substitute index that would 
aost substantially contain the criteria used by thu RCAF(u). I f 
no agreeaent is reached, eithar party aay refer the issue to tha 
Aaerican Arbitration Association (the "AAA") for resolution 
pursuant to its coaaercial Arbitration Rules. Venue will be ii: 
Washington, DC unless otherwise autually agreed. Each party will 
bear its own expenses ard a l l fees and expv<!nse6 of tha AAA will 
be equally shared by the parties. 

C. If any party's costs in providing transportat .lon 
pursuant to this Agreenent eure Increased bv aore than a total of 
twenty percent (201) coaputed fron the In.' .iai Operating Date due 
to federal, state, provincial or local statutes, ragulations or 
ordinances, e:ccluding any such increases that are reflected in 
tha RCAF(u), then notwithstanding the ot>ier provisions of this 
Agreeaent, that party is entitled to Increases in tha Minlaa«i 
Revenue Factor(s] to reflect such increases. The parties shall 
negotiate in good faith for a period of not less than thirty (30) 
dz'jS in an atteapt to agree upon an appropriate increase to the 
Miniaua Revenue Factor(s). If no agreeaent is reached, either 
party aay refer the issue to the AAA for resolution pursuant to 
the saae procedures outlines in this paragraph. 

0. If a.tytiae after five (S) years the flxad 
divisions t>ecoae imsatisfactory to either party and resolution 
cannot be reached, then either party aay seek arbitration 
pursuant to Itea 11 of this Agreeaent. The arbitrator* will 
select a rate that puts both parties in a position uaet liallar 
to the position each enjoyed wixen this Agreeaent wao aada and 
such rata shall reaain in effect for the next flvn (5) year 
period. This Agreeaent cannot be arbitrated except on the five 
(5) year renetral amnlversaries. 

7. ermyipnffixLCTT. Tbr, provisions of this Agri 
shall not be disclosed by eithar party, except to parent, 
subsidiary or affiliated coapaniea or pursuant to an applicable 
court or regulatory ordar during tha tera of this Agraanant. 
During the confidentiality pariod, any party aay disclose tha 
existence of this Agreeaent without disclosing the specific 
provisions. 

HIGHLY CON-IOENTIAL 
csx 6^ liC 
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B.~ ]2iBElJZLX> Each party will provlda wrlttar notice to the 
other parties in the event of an alleged default, specifying th<< 
nature of such default. The party against whoa the allagad 
default ia claiaad sball have sixty (60) days within vhich to 
correct the default. I I tha default has not been corrected, or 
i f tha appropriate party has not acted with due dlllgenca to 
correct a default that- aay s t i l l be continuing within that tiaa, 
the non-def ault ing party aay tak« a l l legal steps (including but 
not liaited to injunctive relief) to protect its intaraata. 

9. ABaiflMimiT AMP aDCcaaaoag. This Agreeaent aay not ba 
assigned without the written consent of the other parties, excapt 
that ths rights and obligations of CSXX nay ba assigned to CSXT 
upon notice. Notwithstanding the foregoing, this Agreeaent shall 
inure to the successors by aerger of any of tbe parties. 

10. |ff'fniT.T,^^n^y 

A. This Agreeaent is the result of the autual 
negotiation of the parties and shall not be construed against any 
party as the drafter. 

B. I f any provision of this Agreeaent is found to be 
void, illegal or otberwise unenforceaole, the reaainlng 
provisions shall continue in full force and effect. 

C. All notices issued between the parties aust be in 
writing and sent via either: (1) lst Class Nail; (11) overnight 
express carriers; ( i i l ) eonfiraed telefax, or (iv) other aotually 
agreeable aethod and sent to the otî ier party at the addresses 
shotm below or subsequent address supplied froa tiae to tine. 

To CPR To Ĉ XT 

CSX Transportation, Inc. 
500 Water Street, J-seo 
Jackt:onville, Florida 32202 
Attn: Vice President-

Cheaical Kaurketlng 

To CSXI 

Vice President-Business 
Planning 

CSX Interaodel, Inc. 
301 West Bay Street 
Bell South Tower 
Jacksonville, Florida 'J2202 

11. MiriTTiTTW CFR and CSXT and CSXT agree to subult to 
arbitration ad:«lnlstared by the Aaerican Arbitration Association 
under lt:s Coaaercial Arbitration Ru^as, any d:.sputa, cantrc»varsy« 
clala (excapt for aattara left to the sole discretion of a party) 
arising out cf this Agreenent or tha Exhibits to i t . Tha 

- 6 - HIGHLY CONFIDENTIAL 
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. rb i«ai :ar<. , ehaU net S*:* i ^ i S ^ j S S ^ . S - E ^ i ^ ' ^ ^ -

Arbiter's decision • ^ ^ ^ J l ^ j i T S i J i l J n S ^ ^ ^ ^ « i * -
rwerietlons set ooe ^^J.^i* t v m ^ • « * ^ o r e e e M * 
The aecisie" •« tbe « » » f ^ t ^ ' i n rich V»rtr sahaJ.1 l—x 1«» «»««» 
in « .y c u r t h a v ^ l ^ ^ j f i ' l S o r ^ S t l ^ a ^ h l t x . t l o n —11 b. 
«)cpen«es of •rbxtrr M»a s^" « 
shitfwi ectuelly between CSXT/CSXI •»* 

Thi . a ••Ii.r-, > v * « e n « s tba 

in wrltina or aodified except by a ~*^7".*r^rT^ 
SeTiSSted by the -iulir " " • g l ' ^ . S ^ ^ ' ^ i 
atoll be ceaetrued pursuant to tha law* or xam 

CAMASZaN PXCITXe aaxtSAY CQKPAST 
soo LZNX aATUtOAP CaMPANt 
oszjiwajis AND H uus ox 
luuxiHAy coKpajnc 

ST. LAHBSMCS • BODSOM RAILVAY 
CaMPKHY LXKZTBO 

CSX TMMsramtasaxotrt INC. 

T i t l e : 

By, ^ i / d ^ 

csx iri'tatsiiitAT,. m c . 

Bjrt 

T i t l e : 

HIGHLY CONFIDENTIAL 
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XT 17 "97 l7 :8 l PWi CSX INit'<.-UJ^_ 'u sj*<i3««. • 

a - v7 '57 14:14 CP »wn. STflK"om.a aaa 3S3 e s ? P . I / 3 

EXHIBIT A 904 633-1020 

CANADIAN FACIFZC XAILVAr 

Oct. I t . 1997 p^^ 1 3 

Froa: Brian Purdy. a»t. Moaroa. CT 

To: Hr. Peter A. Rutakl 
Tice Presideat - Buslaasa Plaaalas 
CSXI ^ 
301 Neat Bey Street 
Bell Seuth Taver 
Jaefeaoavllle, FL S2:!02 
(fax: 804-63V1L120) 

Oear Pata. 

r^v^r^S'*'* ^ Pboae coa^ereatieas today coacaraiat a Joint 
c^^CTR aflreeaent c^Teria^ lavort/axpert oirlae coatalacrs ia the 
KxpressRall - Haotraal/Toroato corridor. 

Tble will confi*. tb.it CPS is •«re«able to tha coa»roeic« propoaal 
la*'«a folioSe* ***** diacuaaad oo tba pfaoae. The outllae 

LOA£KD COtlTAIHKB ' KIPTT CONTAINBX 

BASE OLUBS (Note 1) 

o m BASE VOLOHB (He-̂ a 2) 

Kote 1: The "baee- -oluae wiU be fiaallsed ceea 1897 full year 

L U , — ' ^ aareee to auaraacaa tbax CSS will rteaive 
OC eoatalaer oe baae veluaee dorij^ tbe first year our 

Joiat sarvlca. Tbe ^^aclwiee the gxpressBail l i f t . 

^ Hote 2: for treffle levels over aad above basa voluaea. CSX .areeri 
r r i * loaded division af /LOASIS ooata, .-^r 
i - " - (lacludUic tAe CxeraeeBall l i f t ) . 

CSX 69 i r 
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CXrr 17 -99 17:82 ?H0, CSX INTEStt:**. TO 83221«b ^ M * . « M 
XT 17 '97 14:x« 0> f»tt. sr»#-aW.CT 2B3 3S3 9897 p.za 

face 2 of 3 

S0FPO8TIM6 INfOBHATIOH MATERIAL REDACTED 
I) Ae atatad l a our faa aaasace of Oct. 13. i f at the aad of the 

first yaar of the Jotat CSX/CPB aervica. abould CSX datarslaa that 
tbe ec*t of operatioa exeaede the aaraed apoa dlviai«aa. CPB aoull 
aaree to naaotlata la aoon iaereaaed ^i^i-<>%«. f^rj^^^jl 7 

'MflniAL HEDAC 
2) CaZ's eapty factor will ba ^IHPTT CONTaiHEE 

containers aovad, 

3) for radueed rate lavala agreed to uith various atea^hJp'llIla'' 
CSX will aleays receive its fixed divioiona per the above 
outline. CPR will reduce lta dlvisioaa oa a ease br case baeie 
to t*z to tha Qocaasary rate lavale. 

4) Rata asrcaaeata (coatract aad axeapt quotas), includir.^ dlviaioaa. 
^*xi avPly in both northbound and aoatbbouad diraetloaa. 

5) Contracta with ataasahip linea e i l l be alined by both CSX aad Cfi 
axeopt quotae a i l l have aothoriaationa free botb CSX aad CPH. 

6) CPH *nd CSX acree that traaait tiaae/aarvice levela. to tba extent 
that each can coatrol. s i l l aat be U«« tbaa earreat levels. Botb 
railroada acrea to aor* toee ther to iaprove aarvlee. wblcb 
includes tha eoadidaratien of rua throu«h power and a dedicated 
e«uipaeAt pool. 

be on the "Waat Hudaeo- routa beteeen Xxpreae-
Rail aad Selkirk. CPB will handle batoeea Selkirk aad Boatxeal/ 
Toronto, via the Rouaec Point NY bordar crosalnC-

Pete. I trust the above la an accurate iietlac of the aelieat pointa 
oi Our acraoMuit ———*— — — ' fcrn,*—oi4i i i l ^'"•T^ soveaaat of aarlna eeatalaers in tbe 
^ 5 " '»«>*'«*i/To'«Mto corridor. You eaa rest assured that 
ee Will do our part to ensure thia is a autoally beneficial 
arrencaaeat. ftir acreesent e i l l be incorporated iato tbe eaotar 
acreeaeat betaaea CSZ aad CPI (ablch I understand Steve Potter ia nee 
uorklac on with eur olfielaU). ro**or la noe 

r i t t ! ! ! ^ ? * qaeationa. Aa dlsouseed. ee eould 
appreciate your confireatlon aad aeeaptasca thia aftemcea. 

Briair Purd-
Mer. Wctc. - O.S. laet Coast 
v'Pbonas 30a.4»«-4435 Fex: 20S-45S-4497 Cellular: 20J-40C-a3S4) 
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EFM-IO 

BEFORETHE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKETNO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC., 
NORFOLK SOUTHERN CORPORATION AND. 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATINO LEASES/AGREEMENTS — 
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

EIGHTY FOUR ME ONG COMPANY, INC.'S 
THIRD SET 01 INTERROGATORIES AND 
nnriiMFNT iiFOini:sT.s T O A P P L I C A N T S 

Maitin W. Bercovici 
Arthur S.Gancti III 
KELLER AND HECKMAN, LLP 
IOOI 0 Sueei, N.W. 
Suite 500 West 
Washiniiton, D.C. 20001 
Tel: (202)434-4100 
Fax. (202)434-4646 

Attomeys for Eighty Four Mining Company, Inc. 

December 24,1997 
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BEFORETHE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC.. 
NORFOLK SOUTHERN CORPORATION AND, 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL, IKC AND CONSOLIDATED RAIL CORPORATION 

EIGHTY FOUR MINING COMPANY. INC.'S 
THIRD SET OF INTERROGATORIES AND 
nnrtFMF.NT REOUESrS TO APPLICANTS 

Pursuant to 49 C.F.R. Part 1114 and the Discovery Guidelines entered in this proceeding 

pursuant to Decision No. 10. served June 27,1997 ("Discovery Guidelines"), Eighty Four Mining 

Company. Inc. ("EFM )̂ directs the following ictenogatoiies and docuraent requests to CSX 

Corporation, CSX Transportation, Inc., NorfoUc Southen. Corporation, Norfolk Southem 

Railway Coinpany, Conrail, Inc. and Consolidaicd Rail Corporation, collectively referred to as 

"Applicants." 

DEFINITIONS 

1. 'Applicants' means CSX Corporation, CSX Transportatioa, Inc. Norfolk Southera 

Corporation, Norfolk Southern Railway Compary, Conrail, Inc. and Consolidated Rail 

CoipoRtion. individually and collectively, together with any parent, subsidiary or affiliated 

corporation, partnership or other legal entiy. 

2. 'CSX' means CSX Coiporadon, Inc. and 'CSX H means CSX Transportation, Inc 

3. Ts/S' means Norfolk Southern Corporatioa 
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4. 'Conrair means the Consolidated Rail Corporation. 

5. 'STB' means the Department of Transportation's Surface Transportation Board and 

any predecessor or successor agency or department charged by Congress with authority over 

railroad mergers and combinations. 

6. The 'Pittsburgh Seam' means the belt of co I mines and coal markets located in 

that geographical area south of Pinsburgh, Pennsylvania, along the western side of the 

Monongahela River to and into West V irginia. The Pittsburgh Seam extends from southwestem 

Pennsylvania through the West Virgi iia panhandle into Ohio. 

7. 'Application' means the application that CSX, NS. and Conrail filed \vith thc STB 

on June 23,1997, seeking STB approval for CSX and NS to acquire control of Conrail. 

I . 'Competition' includes both intramodal and intennodal coinpetition and, where 

applicable, includes source competition. 

9. Describe,' when used in relation to a discussion, meeting or other communication, 

means to identify tbe participants, the date or time period ŵ en tbe communication took place, 

the location ofthe participants at the time of the communication and a detailed summaiy ofthe 

content of the communication. 

10. 'Document' means any writing or other compilation of inforniation, whether 

printed, typed, handwritten, recorded, or produced or reproduced by any other process, including: 

intracomptn> communications; electronic mail; correspondence; telegrams; memoranda, 

contracts; instiximents; studies; projections; fcitcssts; summaries, notes, or records of 

conversations or interviews; mi:.ules, sununaries, notes, or lecords of conieiences or meetings; 

records or reports of negotiations: diaries; calendars; photographs; maps; tape recordings; 
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computer tapes; computer disks; other computer storage devices, computer programs; computer 

printouts; models; statistical statements; graphs; charts; diagrams; plans; drawings; brt)chures; 

pamphlets; news anicles; reports;. advertisements; circulars; trade leners; press releases; 

invoices; receipts; financial sutements; accounting records; and workp^s and worksheets. 

Further, the term 'document' includes: 

a both basic records and summaries of such records (including computer 

runs); 

b. both original versions and copies tbat differ in any respect from original 

versions, including notes; and 

c. both documents in thc possession, custody, or control of Applicants and 

documenu in the possession, custody, or control of consultants or others who have assisted 

Applicants in connection with the Transaction. 

11. 'Identify,' 

a when used in relation to an individual, means to state Ac name, a' Jress, 

and home and business telephone number of the individual, thc job title or posilion and thc 

employer ofthe individual at the time ofthe activity inquired of. and the last-known position and 

employer of the individual; 

b. yAica used in relation to a coiporation, partnership, or other entity, means 

to state the name ofthe entity and the address and telephone number of its principal place of 

business; 

e. when used in relation to a document, means to: 
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(I) state the type of document (e.g., letter, memorandum, report. 

chart); 

(2) idiTitify the author, each addressee, and each recipient; and 

(3) state the number of p^es. title, and date of the document; 

d. when used ir, relation to an oral communicalion or statement, means lo: 

(1) identity the person making Ac communi cation or sutement and the 

person, persons, or entity to whom the communication or sutement was made; 

(2) state the date and place of the communication or statement; 

(3) describe in detail the contenis of the communication or sutement; 

and 

(4) identify all documents tiut refer to. relate to or evidence tiw 

commuiucation or statement; 

e. when used in any otiier context means to describe or explain. 

12. Including' means including widiout limiution. 

13. 'Person' means an individual, company, partnership, or otiicr entity of any kind. 

14. 'Provide' (except where die word is used witii respect to providing service or 

equipment) or 'describe' means to supply a complete narrative response. 

15. 'Rates' include contiact rates and tariff rates. 

16. Tlclaie to' and 'relating to' ha ve tiie broadest meaning acconiing lo tiiem and 

include but are not hmited to the foUowing: directiy or indirectly describing, setting forth, 

discussing, commenting upon, analyang, supporting, contradicting, referring to, constituting, 

conceming or connected in any way witii tiie subject in question or any part tiiereof. 
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17. 'ShlKJer" means a user of rail services, including a consigner, a corsignee, or a 

receiver. 

18. 'Smdies, analyses, and reports' include studies, analyses, and reports in whatever 

form, including letters, memoranda, tabulations, and computer printouts of daU selected from a 

daubase. 

19. References to railroads, shippers, and other companies (including AppUcants) 

include: parent companies; subsidiaries; controlled affiliated, and predecessor firms; divisions; 

subdivisions; components; units; instrumenulities; partnerships; and joint ventures. 

20. Unless otheÎ vise specified, all uses of the conjunctive include the disjunctive and 

vice versa, aitd words in tiie singular include tiie plural and vice \ersa. 

INSTRUCTIONS 

1. Unless otiierwise specified, these discoveiy requests cover the period beginning 

Januaiy 1,1994, and ending with the date of refuse. 

2. If Applicants have infoimation tiiat would pennit a partial answer to any 

intenogatory, but tiiey would have to conduct a special study to obtain infonnation necessary to 

provide a more complete response to tiiat interrogatory, aod if tiie burden of conducting such 

special study would be greater for Applicants tiian for EFM. then: 

a. state that fact; 

b. provide the partial answer lhat may be made with infonnation available to 

Applicant; 

•5* 
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c. identify such business records, or any compilation, aostiact, or summary 

based tiiereon. as will pennii EFM to derive or ascertain a more complete answer, and 

d- as provided in 49 CF P. § 1114.26(b). produce such business records, or 

any compilation, abstract, or summaiy based tiiereon, as will r«nnit EFM to derive or ascertain a 

more complete answer. 

3. AU documents responsive to a document request slioild be produced, including 

each copy ofan original tiut differs in any way fiom tiie original, including, bm nol limited to. 

differences caused by marî ings on. or otiier additions lo. such copy or deletions of parts oftiie 

original. 

4. Ifa docuraent responsive to a particular docuraent request is know to have been 

in exigence but no longer exists, sutc tiie circumstances under which it ceased to exist, and 

identify aU pereons having knowledge of tiie contents of such documcnU. 

5. If tiie infonnation sought in a particuUr Intenogatory is contoined in existing 

documents, tiiose documents may be specifically identified, and pursuanl to 49 C.F.R. 

§ 1114.26(b). Applicants may produce legible, complete and exact copies tiiereof so long as tiie 

origiwi'. documents are reuined and will be made ̂ Arailable if requested; however, tiie documerU 

shaU bc produced witiun tiie tifleen-day time penod pTOvided for responding to tiiese 

interrogatories ani« shall be identified as being responsiv* to tiiat particular intenogrtory. In such 

case, tiic copiea should bc senr by expedited delivery to tiie jmdersigned attorneys. EFM will pay 

all reasonable costs fbr duplication and expedited delivery of documents to iu attorneys. 



STB FD 33388 1-13-98 D .1 85187 2 / 2 1 
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6. If Applicants' reply to any intertogatoiy nc'udcs a reference '.o tiie Application 

filed in tilis proceedine. .uch response shall specify tiie volume(s) and exact page numbers) of 

tiie AppUcation where tiie inforafUon is contamed. 

7. If any information or dccumnt is witiiheld on h.e ground tiiat it is privileged or 

otiierwise nol discoverable, 

a identify tiK information or document (in tiie manner provided in 

Definition 12 supra): and 

b. sute the basis for tiie claim Uiat it is privi' ged or otiierwise not 

discoverable. 

t. Where aLV interrogatory or documcnl requesi refere to 'Applicants' or to Any 

•Applicant,' and tiie -esponse for one Appli«ml would be different from tiic response for otiier 

Applicants, gi"c separate responses for each Applicant. 

V. In responding to any request for dau reganJing intennodal traffic, indicate 

separately daU for trailers and frr containers. 

10. If any Applicant knows or later leams tiut =ts response to any interrogatory it 

Ljcotiect. it is under a duty seasonably to CO.TCCI tiiat response. Pursuant to 49 C.F.R. § 1114.29. 

Appiicanu are uader a duty seasonably to supplement tiitj responses witii respect lo any 

questions directiy addressed to ttie identity and locations of persons having knowlcdĵ c of 

discoverable natters. 

11. If AppUcants have any questions or require any clarification conceming any 

intcnogatoiy or document production request, please conuct undesigned counsel to discuss and 

resolve any such issue. 
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12. For each intenogatory, identify the î îvidual providing tiie rrsponave 

information, including company affiliation and job titivv 

I1S{7T^R0GAT0RICS 

1. For locations which post transaction wiVi be exclusivoly served by CSX, describe 

how NS intends to "pursue [] business tc locations now on Conrail tiial Mine 84 cunentiy 

sen'cs" (Fox RVS at 4), including: 

•i) 'li NS intends to otftr CSX joint-line arrangements, tiie point of 

interchange and tiie fonnula or basis for division of revenue; 

(ii) if NS intends to offer interchange via reciprocal swiich. the switching fee; 

(ui) fbr any other atrangemen: NS intends to offer to CSX, die nature of and 

financial basis for tiie airan̂ r̂oent; and 

(iv) tfic means by which NS v-iU endeavor to assure tiut arrangemenu by 

which Mine 84 may continue to oblain access to CSX-served looftions are 

competitive vrith single-line rocvemems by CSX fiom former 

Mrnongahela Railway-served coal mme?. 

2. Identify tiic anticipated "new markets for Mine 84 coal tiirough ttie expmded 

single-line reach oftiie NS system" (Fox RVS at 4), including: 

0) the coal consuming customer at each location; 

(ii) tiic rouie mile distance from Mine 84 to each location; and 
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(iii) tiie c'iirent coal souice for each loeatien. including mine, mine operato r. 

quantity, heat content, sulphur content and distonce from said existing c jal 

source to each coal delivery o; consumrUon point 

3. Witil TcgKd to tiie e tpecution tiiut •*tiie predominance at jointiy-served producers 

in tiic xlonongahela rejion will te id to sel tiie marketplace for tiiat coal" and tiie continuing 

explanation tiut "it is not urieason'ilite to conclude thac rates realizrrd >iy EFM wiU be affected by 

' tiie pressure of maricet forces esublished by tiie railroads' rates from jointly-scn-ed mines," (Fox 

RVS at 4-5): 

(i) Is it NS' conteiition tiiat transportation for coal from Min 184 adll be 

price 1 competitively witn cu«I *Wim the jointly-served ntines, or tiiai 

transporution for coal from Mine 84 rufy be priced competitively with the 

coal from jointiy-served mines? 

(ii) If die answer to Interrogatory 3(i) is tiut tiie t̂ sportalion for coal fiom 

Mine 84 isill be priced competitively witii tiie coal firom tiie Joint'y-scived 

min'.;s, what assurance does NS offer to Mine 84 and to die Board tiiat said 

intent will b̂ ; corned out, botii by present and future managers responsible 

for coal transportation maiketing by NS? 

(iii) Please describe aU experience of NS bearing cu tiie "expectation" and the 

"not unreasonable conclusion" tiiat transporution pricing for Mine 84 coal 

wiU be affected by tiw "pressure of maiket forces estabUshed by tiie 

raihoads* rates finm jointly-served mines." including identification of 

otiier maricets where all but one producer/shipper are served by two or 
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more rail carriers, tiie rates offered by NS . tiie shipper which is served 

exclusively by NS, and lhe NS rates offered to and tiie rates implemented 

for shippers or production poinU which are scrvcu tv NS and at least ore 

other railroad. 

4. Witil regard to "the new utiUfy markei for Mine 84 coal on thc current NS sysicin 

[which] will include, at a minimum. facUities in at least five States (Virginia. Ohio, Kv*.̂ .l̂ Kky, 

fennessec and North Carolina) tiut in 1996 consumed a totti of approxiinately 26 million tons of 

coal." (Fox RVS at 5-6), p'ease: 

(i) Identify each facility comprising th.; approximate total of 26 milUon tons 

of coal, by name, owner or operator and location, and the quartify of coal 

consumed at each such faciUfy in 1996; 

(ii) For each of tiie fa-Mitics identified in Intenogatory '̂.i) above, state tiic 

origin location, mine, mine operator and volume of coal moving to "̂ ch 

destination; and 

(iii) Kor each coal mine identified in Interrogatory 4(ii) above, state tbe heat 

content and the sulphur content of the coal produced by that mine. 

5. Witil regard to the n. Ttidlursicc! coal maricets and tiie ability of Mine 84 tiuough 

NS service 'to participate in supply bl̂ uiJs î nd product packaging with olher NS-served coal 

producers," (Fox RVS at 6): 

(i) .identify all metalluivical coal customers seived by NS; 

(ii) For each party identified in Intenogatoiy 5(i) above, identify each of tiie 

origin mines fiom which coal is shipped to tho5e metallurgical coal 

-10-



FROM ZSR LAW (TUE) 1.13'96 11:44/ST, 11:38/NO, 4260313666 P 14 

n;arkcis. tiic volume from each mine for 1996. and tiie sitiphur content of 

thc coal from each of tiiose mines; and 

(iii) For 1 TS provided blending services, including blending of coal- for export, 

sute tiie p'Ĉ uct specification:, for coal blended for the metnllurgical 

markets 

Witil reganl to tiic "competitive ad>'antage post-Transaction yy virtue oftiie fact 

tiul EFM is closer physically to virtually all oftiie coal markcU on tiK new NS system tiian the 

mines on inc forraer Monongahela Railway," (Fox RVS at 6-7): 

(i) Sute X.hether tiic "competitive advantage" .applicable to -oal markeu to be 

acquired from ConraU is any diffeitnt post-tiwisaction than pre-

transaction; 

(»i) Ifthe rf:sponse to Intenogatory 6(1) is in the affirmative, sutc how the 

"competitive advantage" on tiie new NS system is differem from the 

competitive advanuge or position of Mine 84 on the pre-transaction 

Coirail with rrg^ to each power plant, lake destination (Sandusky and 

Ashtabula) and oceas destination (Baltimore and Lambert's Potnî , 

including pre- and post-tiansaction routings; 

(iii) For each destinaton for which £FM is asserted to be closer to tiic coal 

market post-transaction than pre-transaction. sute thc distance by which 

EFM is closer, and tiie post-transaction total route miles; and 

(iv) Explain whetiier tiie tenn "rale districi" in Fox RVS at pages 6-7 is 

UtiUzed in tiie same manner as the torn "rate district" is utilized in Fox 
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RVS at pages 4-5. If tiie use oftiie terms is not :ynonymous, explain tiie 

difference. 

7. Explain how NS intends to esubUdi "mutually satisfactoiy agreemenu tfut permit 

ti e economical movement of coal through joint-line service" witii CSX (Fox RVS at 7), laking 

into account tiut CSX would servc mines on tiie fonner Monongahela RaUway tiut produce coal 

comparable to, and directiy competitive witii, tiie coal proc'iced by EFM. 

^ 1 Witil regard to tiie "some 20.6 million tons of intCTChaPitfill utility and 

metallurgical coal traffic " hanc M by NS in 1996 (Fox RVS at 7): 

(i) Siate the quantity of Pittsburgh Scam ccal interchanged witii Conrail, and 

sute each destination, and tiie volume and origin localion and mine for 

each destination receiving such coal handled via NS; 

00 For each NS-served destination included witiun tiie abo> e-quoled 

sutement, identify tiie destination location, the custoraer, tiie origin oftiie 

coal to each customer, tiie volume for each customer from each origin, tiw 

origin canier, tiie route mUes. and tiic heat content and sulphur content 

characteristics of the coal; 

(iu) For each NS-serv> 4 origin included witiun tfie above-quoted stotement. 

state tiie origin, tiie mke operator, ei-h customer name and location, tiic 

volume, tiw destination carrier, tiie route miles, and tiic heat and sulphur 

content characteristics for each origin; 

(iv) For each destination identified in Intenogatoiy 8(ii) above, identify each 

mine on tiie NS system producmg coal of like heat and sulphur content 
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characteristics an tiie coal being transported in interline service to tiut 

destination, and state tiic rouie miles between tach said mine and each 

such destination location; and 

(v) For each origin identified in Intenogatory 8(iii) above, identify each mine 

served by tiie destination canier producing a coal of lUce heat and sulphur 

content characteristics as tiie coal for vAdch NS serves as the origin canier, 

' and pro\ide route stiles for any identified mines aud tiie dcstin '•tioiu 

!?̂ ?'~" f̂FNT ppnniirTinN REQUESTS 

1. Provide tiie agreements witii tiic Canadian Pacific Rail Sysiem and Guilfora 

Tnm$por.ation renting to tiie handling oftraffic between Binghamton ind Albany. New Yoric 

(Mohan RVS at 73). 

2. Provide aU documents setting forth specifications for metallurgical coal used fcy 

NS in blending coal for export or for open maiket domestic sales. 

3. Provide all stLKiies or otiier documcnu which support tiie stotement tiiat •Mic ievel 

of coal traffic moving between tiic cunent NS tenitory and tiie fiiture NS portion of Conrail is 

expcctai tc rise to even greater levels in later years" (Fox RVS at 8). 
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Respectfully submined. 

December 24,1997 

Manai W. Bercovici 
ArtV.tirS.G^lII 
KELLER AIID HECKMAN, LLP 
IOOI G StKAt, N.W,. Suite 500 West 
Washhigtô D.C. 20001 
Tei; (202)/i34-4100 
Fax: (2021434-4646 

Attorney s for Eighty Four Mining Company, Inc 
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CERTinCATE OF SERVICE 

I hereby certify lut Eighty Four Mining Company, Inc.'s foregoing Third Set of 
hiterrogalories and Document Requests to Appiicanu, was served this 24** day ofDecember. 
1997, by hand delivery upon counsel for the AppUcants: 

Drew A. Haricer, Esquire 
Jodi B. Danis. Esquire 
Christopher P. Datz, Esquire 
Amold & Porter 
555 12* Streei, NW 
Washington. DC 20004-1202 

D̂ .vid H. Cobum, Esquire 
Steptoe & Johnson, LLP 
1330 Conn̂ rcticut Avenue, NW 
Washington, DC 20036-1795 

John V. Edwai-ds, Esquire 
Patrici:! Bruce, Esquire 
Zucken, Scoutt & Rasenberger, L.L.P. 
888 17*̂  Street, NW 
Suite 600 
Washington, DC 20006-3939 

Gerald P. Norton, Esquire 
Harkins Cunningham 
1300 Nineteentii Street, NW 
Suite 600 
Washington, DC 20036 

Honorable Jacob Leventhal 
Adnunistrative Law Judge 
Federal Energy Regulalory Commission 
Office of Hearings, Suite 11F 
888 First Street, NE 
Washington, DC 20426 

and, by first-class mail, postage prepaid, upon the Restricted Service List 

Martin Wl Bercovici 
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(202) 434-4144 
Bercovici@khlaw,com 

Richard A Allen, Esquire 
John V Edwards, Esquire 
Zuckert, Scoutt & Rasenberger, LLP 
888 17'̂  Street, N\V, Suite 600 
Washington, DC 20006-3939 

Re: CS.X Corporation and CSX Transportation, Inc., Norfolk Southern 
Corporation and, Norfolk Southern Railway Company — Control and 
Operating Leases/Agreements — Conrail, Inc. and Consolidated Rail 
Corporation; STB Finance Docket No. 33388 

Gentlemen 

In accordance with paragraph 17 of the Discoverv- Guidelines, we would like to arrange 
tbr the deposition of John William Fc r.. at a mutually convenient time the week of January 12 
or January 19, 1998, to discuss his reb .ttal verified statement served December 15. 1997. 

Contemporaneously, we are serving interrogatories and document production requests 
related principally to .Vlr. Fox's rebuttal verified statement. Based upon the responses to the 
mterrogatories. we may be in a position to limit the deposition of Mr Fox 

Please give me a call, at your eariiest convenience, to discuss the scheduling of Mr Fox's 
deposition. 

Very trul)ĵ yours. 

.Martin W BeVcovici 

cc Restricted Service Li.̂ t 



u 
C 

o 

o 
3 



CSX/NS-183 

BEFORE THE 
SL RFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPOR.A.TION AND CSX TRANSPORTATION, INC., 
NORFOI k SOUTHERN CORPORATION AND 
NORFOLK SOLTHERN RAILWAY COMPANV 

" CONTROL AND OPERATING LEASES/AGREEMENTS -
CONR.4IL INC. AND CONSOLIDATED R.4IL CORPORATION 

APPLICANTS' INITIAL OBJECTIONS TO 
ERIE-NIAGAR-A R.AIL STEERING COMMITTEE'S 

THIRD SET OF REQUESTS 
FOR PRODUCTION OF DOCU.MENTS 

.Applicants hereby submit their initial objections to Erie-Niagara Rail Steering 

Committee's ("ENRS") Third Set of Requests for Production of Documents (ENRS-12). 

These initial objections are filed pursuant to Paragraph 16 of the Discovery Guidel'nes 

adopted by Decision No. 10. served June 27, 1997, which provide that "[a] responding 

party shall, within five business days after receipt of service, serve a response stating all 

its objections to any discov ery request as to which the responding party has then decided 

it will be providing no affirmative response. . . ." Applicants reserve the right to answer 

' ".Applicants" refers collectively to CSX Corporation and CSX Transportation, Inc. 
(collectively "CS.X"). Norfolk Southem Corporation an1 Norfolk Southern Railway 
Company (collecti'. ely "NS") and Conrail Inc. and Consolidated Rail Corporation 
(collectively "Conrail"). 



or objeci to each and every discovery request, definition and instruction sti forth in 

ENRS-12 vvithin the time frame set forth in Paragraph 16. 

On November 25, 1997, in response to a request for pr duction by the Stat',i of 

New York. Adr.iinistrative Law Judge Leventhal ordered that CSX produce the CP/CS.X 

Settlement .Agreement, a.so entitled "Rate Making .Agreement" dated October 20, 1997, 

allowing "reasonable redactions" of "commercially sensitive" and/or "highly 

confidential" information. Discovery Conference, Nov. 25, 1997, Transcript at 29, 32, 35 

(emphasis added). Pursuant to Judge Leventhal's ru ing, CSX produced the CP/CSX 

Settlement .Agreement, with minimal redactions, and placed it in Applicants' deposit, "v 

vvith identifying numbers CSX 69 HC 000101-000110. 

Subsequent to filing their Rebuttal on December 15, 1997, Applicants placed the 

CN/CSX Settlement .Agreement, entitled "CN-CSX Interchange and Through Rate 

Agreement," dated October 23, 1997, with commercially sensitive rate and certain other 

limited infonnation redacted, 'n .\pplicants' depository as a workpaper with identifying 

numbers CSX 75 HC 000101-C 00110. On December 17, 1997 Applicants fumished a 

courtesy copy ot the .Agreement to ENRS, 

On Decemoer 22. 1997, ENRS served its Third Set of Requests for Production of 

Documents (ENRS-12) requesting prodixtion of unredacted copies of the "(a) CP/CSX 

Settlement Agreeiaent, also entitled 'Rate .Making Agreement' dated October 20, 1997 

[and] (b) CN CS.X Settlement .Agreement, also entitled 'CN-CSX Interchange and 

Through Rate -Agreement," dated October 23, 1997," 

-Applicants object to the production of unredacted copies of these agreements. 

The Board and Judge Leventhal have consistently held that, "Disclosure of 

-2 



extraordinarily sensitive information should not be required without a careful balancing 

ofthe seeking pany's need for the information, and its ability to generate comparable 

information from other sources, against the likelihood of harm to the disclosing party." 

See Decision 34 at 2. This standard has been used by Judge Leventhal to justify various 

"reasonable redactions" and, specifically, the redaction of just the type of commercially 

sensitive infonnation that ENRS seeks production of in this instance. See Discovery 

Conference, November 20, 1997. Transcript at 62; Discovery Conference, November 25. 

1997. Transcript at 35; Discovery Conference, December 4, 1997. Transcript at 45-46. 

Applicants further object to ENRS-12 on the basis that the deadlines have passed 

for evidentiary filings or discovery by ENRS. Because ENRS's opposition filing consists 

of comments, and is net a responsive or inconsistent application. ENRS is not entitled to 

file rebuttal or any additiona.' evidence in this proceeding and therefore has no basis for 

propounding document production requests at this late date. Since there is no legitimate 

purpose for ENRS's discovery requests at this time. ENRS is not entitled to such 

discovery. See, e.g.. Union Pacific Corp.. et al. - Control - Chicago and North Westem 

Trans. Co - Trafkaac Rights Overt Certain Lines of Union Pacific Rr. Companv. et I . , 

Finance Docket No. 32133, Decision No. 17 (served July 11, 1994). 

For these reasons, .Applicants should not be required to respond to these requests. 

Respectfully subnMtted, 

James C. Bishop, Jr. Mark G. Aron 
W illiam C. Wooldridge Peter J. Shudtz 
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J. Gary Lane 
James L. Howe III 
Robert J . Cooney 
George A. Aspatore 
Norfolk Southem Corporation 
Three Commercial Place 
Norfolk, VA 2351G-?241 
(757)629-2838 

mehard A. Al ffhard -A. Allen 
John V. Edwards 
Patricia E . Bruce 
Zuckert, Scoutt & Rasenberger LLP 
888 Seventeenth Street. N.W. 
Washington, D.C. 20006-3939 
(202) 298-8660 

John M. Nannes 
Scot B. Hutchins 
Skadden, Arps, Slate. Meagher 

& Flom LLP 
1440 New York .Ave., N.W. 
Washington, D.C. 20005-2111 
(202)371-7400 

Counse! for .Sorfolk Soiaheni 
Corporation and Sorfolk Southern 
Raii>i ay Conifiunv 

CSX Co-Toration 
One James Center 
901 East Ciry Street 
Richmond, V A 23129 
(804) 782-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transpoitation, Inc. 
500 Water Street 
Jacksonville, FL 32202 
(904)359-3100 

Dennis G. Lyons 
Dre»v A. Harker 
Arnold & Porter 
555 12"' Street. N.W. 
Washington, D.C. 20004 
(202) 942-5000 

S'amuel M. Sipe, Jr. 
David H. Coburn 
Steptoe & Johnson LLP 
i33C Connecticut Avenue 
Washington. D C. 20036 
'202)429-3000 

Counsel for CSX Corporation and 
CSX Transportation. Inc. 

Timothy T. O'Toole 
Constance L. ,-vbrams 
Consolidated Rail Corporation 
Tvvo Commerce Square 
2001 Market Street 
Philadelphia, PA 19103 
(215)209-4000 

Paul A. e unningham 
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Gerald P. N'̂ rton 
Harkins Cunnmgham 
1300 Nineteenth Street, N,W, 
Suite 600 
Washington, D.C, 20036 
(202) 973-7600 

Counsel for Conrail Inc. and 
Conscl.deted Rail Corporation 

Dated; December3i, 1997 



CERTIFICATE OF SERVICE 

I, Michael T Friedman, certify that on December 31. 1997.1 caused to be served 
by facsimile service a true and correct copy of the foregoing CSX/NS-183. Applicants' 
Initial Objections to Erie-Niagara Rail Steering Committee's Third Set of Requests for 
Production of Documents on 1̂1 parties that have submitled tc the Applicants a request to 
be placed on the restricted serv ice list in STB Finance No. 3338 :̂ ^ 

"7 / 

Michael T. Friedi 

December : i , 1997 
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CSX/NS-186 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SCUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

"CONTROL AND OPERATING LEASES/AGRHEMENTS--
CONRAIL INC. AND CONSOUDATED RAIL CORPORATION 

SfB HNANCE DOCKET NO. 33388 

APPUCANTS* INTHAL OBJECTIONS TO 
EIGHTY FOUR MINING COMPANY, INC.'S THIRD SET OF INTERROGATORIES 

AND DOCUMENT REQUESTS TO APPUCANTS 

Applicants-' hereby submit their initial objections to Eighty Four Mining Company. 

Inc.'s ("EFM") Third Set of Imenogatories and Document Requests to Applicacts (EFM-10). 

These iniual objections are fded pursuant to Paragraph 16 of thc Discovery Guidelines 

adopted by Decision No. 10, served June 27. 1997, which proviov that "JaJ responding party 

shall, within five business days after receipt of service, serve a response stating all its 

objections to any discovery request as to which the responding party has then decided that it 

will bc providing no affirmative response. . . . " Applicants reserve the right to answer or 

^ L ^ . e a c h and every discovery request, defmition and instruction set forth in EFM-IO 

witiiin tiie time firame set forth in Paragraph Ic. 

- "Applicants" refers collectively to CSX Corporation and CSX Transportation. 
Inc. (collectively "CSX), Norfolk Southern Corporaiion and Norfolk Soutiiem Railway 
Company (coUectively "NS") and Conrail Inc. and Consolidated Rail Corporation 
(collectively "Conrail"). 



On October 21. 1997. EFM filed its Commenis and Requests for Conditions (EFM-

7). In that filing. EFM requested conditions based on allegations tiiat: 1) all of EFM's 

competing mine operators would bc rcccivJig increased rail transportation options while 

EFM would not; and 2) EFM would not have singlc-linc access to utility plants and industrial 

customers currentiy on Conrail that would be St'̂ rved, post-transaction, by CSX. 

EFM had a full, fair and adequate opportuiuty to serve discovery aod participate in 

the depositions of AppUcants' witnesses during tiie initial discoveiy period (June 23. 1997 

through October 21, 1997) in titis proceeding, and in fact did so. Subsequent to the filing of 

Applicants' rebuttal, however. EFM served EFM-10, more than two dozen c'̂ '-covery 

requests (including subparts). These requests attempt to explore issues raised by two rebuttal 

wimesses (John William Fox, Jr. and D. Michael Mohan) in their rebuttal verified statements 

submitted with thc Applicants' December 15. 1997 coinments. Applicants voluntarily have 

offered to make both Mr. Fox and Mr. Mohan available to EFM and others for cross-

examination conceming their rebuttal verified statements, and in fact have already scheduled 

for deposition at EFM's request the cross-examination deposition of Mr. Fox for January 16, 

1998. 

Under the procedural schedule goveming this proceeding, however, EFM does not 

have tiie right to make any furtber evidentiary filings. Altiiough past STB and ICC practice 

would permit EFM to cross-examined AppUcants' offered rebuttal witnesses in such 

depositions, and to cite the resulting testimony in its February 23, 1998, brief, such past 

practice does not pennit EFM discovery. CL Union Pacific Corp.. et al. - Conu-ol and 

Merger Southem Pacific Rail Corp.. ct al.. Finance Docket No. 32760, Decision No. 35, 



served May 9, 1996 (denying Kansas City Southem written discovery concerning applicants' 

settiemem with tiie Chemical Manufacmrers Association which was discussed by applicants' 

offered rebuttal witnesses; noting tiiat KCS could participate in tiie deposition of such rebuttal 

witnesses). 

James C. Bishop, Jr. 
William C. Wooldridge 
J . Gary Lane 
James L. Howe III 
Robert J. Coooey 
George A. Aspatore 
Roger A. Petersen 
Norfollc Southem Corporaiion 
Three Commercial Place 
Norfolk. VA 23510-9241 

V. Edwards 
Patricia F. Bruce 
Zuckert, Scoutt SL Rasenberger LLP 
888 Seventeentii Street, N.W. 
Suite 600 
Washington. D C 20006-3939 
(202) 298 8660 

John M. Nannes 
Scot B. Hutchins 
Skadden. Aips. Sla:e. Meagher 
& Florr. LLP 

1440 New York Ave., N.W. 
Washington, D C. 20005-2111 
(202) 371-7400 

Counsel for Norfolk Southem 
Corporation and Sorfolk Couthem 
Hailt^.'os Compam 

RespeetfuUy submitted, 

Mark G. Aron 
Peter J. Shudtz 
CSX Coiporation 
One James Center 
902 East Cary Street 
Richmond, VA 23129 
(804) 782-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville. FL 32202 
(904) 359-3100 

Dennis G. Lyons 
Drew A. Harker 

Amold & Po er 
555 12lh Stre. N.W. 
Washington. U C. 20004 
(202) 942-5000 

.Samuel M. Sipe, Jr. 
David H. Coburc 
Steptoe & Johnson LLP 
1330 Conneaicut Avenue 
Washington. D C. 20036 
(202) 429-3000 

Counsel for CSX Corporation 
and CSX 'i ransportation. Inc. 



Timothy T. O'Toole 
Constance L. Abrams 
Consolidated Rail Coiporation 
Two Commerce Square 
2001 Market Street 
Philadelphia. PA 19103 
(215) 209-4000 

Paul A. Cunningham 
Gerald P. Norton 
Haridos Cunningham 
1300 Nineteentii Street, N.W. 
Suite 600 
Washington. D.C. 20036 
(202) 973-7600 

Counsel for Conrail Inc. and 
Consolidated Rail Corvoration 

Dated: Janua.'y 2, 1998 



CERTinCATE OF SERVICF 

I. John V. Edwards, certify tiiat on January 2. 1998. I caased to be served by 

facrimile service a tmc and correct copy of tiie foregoing CSX/NS-186, Applkants* Iniiii! 

Objections to Eighty Four Mining Company. Inc.'s First Set of Interrogatories and 

Documents Requests to Applicants (EFM-10) on all parties tiiat have submined to die 

Applicants a Request to be Placed on tiie Restricted Service List in STB Finance Docket No. 

33388. 

Dated: January 2, 1998 
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DONELAN, C L E A R Y , W O O D & M A S E R , P .C 

ATTORNEYS AND COUNSELORS AT LAW 
Surrt 750 

ItOO New YORK AVWUE, N W 
OFRCE: (202) 371-9500 WASHIHSTON. D.C. 20005-3934 

t t u c a n e t (202) 371-0900 

January 2,1998 

VIA TELECOPY 

Honorable Jacob leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
Washington, DC 20426 

Re; STB Finance .Docket No. 33388. CSX Corporation, et al 
— Conirol ana Operating Leases/Agreements — Conrail 
Inc. et al 

Dear Judge Leventiial: 

On behalf of our client, tiie Erie-Niagara Rail Steeriing Conimittee ("ENRS") tius 
letter is to advise your honor and tiiose parties to tiie above proceeding tiiat are on the 
restncted service list tiiai we intend ro present a discovery dispi'̂ e for resolution at tiie 
discovery conference akcady scheduled for January 8, 1998. TL, dispute involves die 
Applicants' initial objeclions to ENRS' Third Set of Requests for Production of 
Docuraents (ENRS-12, copy attached). The objections (which are contained in CSX/NS-
183, copy attached) are similar, but not identical to diose raised in AppUcants" objections 
to a request by die State of New York ( 'WS") for die sariie documents. The Stale filed 
today a motion to compel die production of diose documents (NYS-23). and requested 
diat argument on die motion be heard on Januaiy 8. 

These documents were die subject of an earlier discovery conference before your 
honor on November 25. 1998. widi die results stated in die State's motion, at 2-3. You 
will recall ihat die two documents involved are agreements between CSX, on die one 
hand, and separately widi Canadian National ("CN") aud Canadian Pacific ("CP"), on die 
odier, diat inc:uced CN and CP to cease active participation in tius proceeding. They 
were executec* too late to be addressed in die ENRS Comments lo tiie Board on October 
21, 1997. 

However, in dieir rebuttal filing on December 15, 1997. AppUcants specifically 
relied on die terms of diese agreements as a basis for luging die Board to deny die relief 
sotjght by HNRS. by conjendmg tiiaLnheTX>srt«mof shippers iu Uie Niagaia/Buffalo Mas\ 
^:]1 be-imprpveTW^w avrprmftnts negofiated by CSX witii both CN and C P ^ 
Applicints' Rebuttal Narrative, at Vm-27 and 28, contained in Vol. 1 at I29-1307a copy 
of relevant r^r-^s .̂ -ora tiie pubUr '.p—"-- is attached). See also tiie rebuttal verified 

..aew: Ul v,i>A witness Jenkins at lo-i /, ..oniained m Vol. 2 of Applicants' Rebuttal at 
-^4 225 (a copy of die relevant pages from the public version are also attached). 
/Mtliough die agreements were produced by CSX m response to your honor's prior ruUng, 



^ DoNEuwv, CLEARY, WOOD & MASEK. P.C 

Letter to Judge Leventhai 2 January 2. 1998 

CSX has redacted from tiie documenls all of die essential price and rate terms relatin*^ to 
the Niagara Frontier area (see C$X-69-HC-Q00I(H and 000105; andCSX7S-Hr.nnotfv; 
and OOOlflpjIt i$^hiisTinpossi5IeToFP?TRS to evaluate die validity of CSY's claira diah 
(^the posilion of shippers in die Niagara/Buffalo area will be iraproved" by these ) 
Agreements. These redacted terms arc Lius highly relevant to die issues in this J 
Bjocecding.^ ' 

Any concems about die commercial sensitivity of tiiese terms can be resolved by 
designating dicsc terms as "Highly ConfidentiaT iu accordance witii tiie protective order 
prepared by AppUcants and adopted by die Board. Relevanr facts cannot and should not 
be concealed from die parties and die Board clainung tiiey'are "commcrciaDy sensitive." 

Finally, Applicants' contention dial ENRS is not entitled to further discovery 
because it does not have a right to submit further evidentiary filings is incorrect Such 
evidentiary filings are a regular part ol die prsclice before die Board in rail merger 
proceedings. AU parties have die right io file briefs to the Board on February 23, 1998. 
Cf. Decision No. 60, servec Dec. 29, 1997. As in previous merger proceedings where 
depositions were conducted in Ueu of oral hearings, parties fding briefs have the right to 
include, and have included, discovery materials and odier evidentiary materials in Uiose 
briefs to the Board. For example, in tiie recent UP/SP proceeding, Fmance Docket No. 
32760, Union Pacific Corp., et al — Control and Merger — Southem Pacific Rail Corp.. 
et al. CUP/SP"), hoth UP/SP and opposin* parties included deposition transcripts 
(including depositions conducted after die fiUn.r; of die applicants' rebuttal) widi their 
briefs. See, e.g.. Applicants Brief, UP/SP-260, and Brief of The Dow Chemical 
Company, DOW-23. In idition, the appUcants in that proceeding filed evidentiary 
material even after die filing of die briefs. UP/SP-266. The Board not only accepted 
such filings, it affijmitively reUed on tiiem ui its decision. UP/SP. Decision 44 at 145, n 
177. 

Sincerely yours, 

'Uf^Q/tttfl. 
C L. WOOD 

cc: All parties on Restricted Service List (Letter only) 

E nu; 1 r wood®dcwni.coai 
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The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street, ><E, Suite 1 IF 
Washington. DC 20426 

Re: CSX Corporatioii and CSX Ti-ansportation, Inc, Norfolk Southern 
CorporatioD and Norfolk Soatberr̂  RaOway Company — Control and 
Operating Leases/Agreements — Conrail, Inc and Consolidated RaU 
Corporation; STB FlBaoee Docket No. 3338S; REQUEST OF 
EIGHTY-TODR MINING COMPANY FOR DISCOVERY COPfFERENCE 

Dear Judge Leventhal: 

The purpose of tiiis letter is to confirm my conversation ofthis date with Jennifer Schmidt 
of your oflRci scheduling a discoveiy corfertnce at 9:30 a.m, on Thursday. January 8. for the 
purpose ot considering Eighty-Four Mining Company's (EFM) request to compel applicants to 
respond to EFM's Third Set of Interrogatories, hi accordance whh Discoveiy GuideUnc No 18 
conceming Resolution of Disputes, tins letter provides notice ofthe discovery in dispute. 

Following receipt and review of applicants' rebuttal filing submitted Deeember 15, V997, 
running to seven volumes of approxinuitely 4.700 pages in lengtii. EFM pnjpounded 
interrogatories and documem production requests to applicants addressing, with specificity, the 
rebuttal testimony directed at the comments of Eighty-Four Mining Company. See EFM-10 
(December 24, 1997.) On Januaiy 2, 1998, applicams served objections to EFM's inten-ogatories 
and document production requests While acknowledging tiiat EFM's discovery requerts 
"anempi to explore issues raised by two rebuttal wittwses (Jolin William Fox, Jr. and D. Michael 
Mohan) in tiieir rebuttal verified statements submitted witii the Applicants' Deceraber 15. 1997 
comments," see CSX/NS-186 at p. 2 (January 2, 1998), applicants are stonewalling and refiising 
to provide re?ponses to tiie written interrogatories and document production requests In lieu of 
responding to the written discovery and document requesu, applicants state tiiey "voluntarily 
have offered to make both Mr. Fox and Mr Mohan available to EFM and otiiers for cross 
examination concerning their rebuttal verified statements..." Applicants allege lhat "past STB and 
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The Honorable Jacob Levent lal 
January 5, 1998 
Page 2 

K E L L E R A N D H£CKI>IAK IXP 

ICC practice would permit EFM to cross examined (sic) Applicante' offered rebuttal witnesses in 
such depositions, and to die tiie resuhing testimony in tu Fdiniary 23,1998, brief," citing to 
Decision No 35 oftiie UP/SP merger proceedhig; and tiiey argue tiiat '"such past practice does 
not permit EFM discovery," Id-

Applicants attempt to draw a distinction between written inteitogatorics and document 
production request* on tiie one hand and dep<̂ sition testimony on the other, which distinction is 
without mcri . Such a distinction is not founded in eitiier the Discovery Ouideiines governing this 
proceeding ^Decision Nos. 10,16 and 20), tiic Board's Discoveiy Rules (40 C.F R. Part 1114) or 
ir. any appi cpble precedent. 

Applicints' distinction between "discoverŷ  and "depositions" is non-sensical. 
Depositions interrogatories and document production requests all are tools of discovery, as 
clearly evidenced bv the Board'a Discovery Rule*. Sf# 49 C.F.R. § 1114 21-1114.30. The 
Board's rules specifically state that "AU discovery procedures may be used by parties without 
filing a petition and obtaining prior Board approval," and "methods of distovery may be used in 
any sequence and the fact tiiat a party is conducting discoveiy, whetiier by deposition or 
otherwise, should not operate to delay any party's discovery." 49 C.F.R. § 1114.21(b) and (d). 

Decision No. 35 in tiie UP/SP merger proceeding ha no relevance whatsower to the issue 
cf EFM's right to secure responses to wiitten interrogatories and to die producuon of documents. 
Decision No 35 did not deal vrith specific discovery requested by tiie Kansaa City Soutiiem 
Railway Rather. KCS had requested the Board either to require applicants to amend the primary 
application 'or, altematively tiiai we allow parties to conduct discoverv and suLrait evidence 
relating to the CMA settlement agreement." Union Pacific Corooration. et al. — Control Mid 
vjf pg.. _ <;n...i,erT, Padfic Rail CoiT>or«tion. et al.. F.D. No, 32760, Decision No. 35 at p 3 
(May 9, 1996). In effect, KCS was seeking modification of the procedural schedule, not to 
compel responses to interrogatories or documert production requesls specifically addressed to the 
rebuttal venfied statements In denying tiie request to modify tiie ptocedural schedule, the Board 
noted tiiat "KCS has made no specific showing of what additionai information it intends to 
uncover in discovery that would be material or relevam to this proceeding " Id- The F/oartl went 
on to note that UP/SP wimesses would be available fbr discovery (which effectively complied 
with tiie KCS request to conduct discovery) tnd that discovery intormation relating tc tiie rebuttal 
may bc included in tiic briefs. The Commission tirus concluded tiiat its "decision does tiot 
preclude additional infonnation on ,'he CMA settiemem agreement from being filed." Id. There is 
nothing in tiie lext of Decision No. 35 which serves to devate deposhion discoveiy over wnwcn 
and documentary discovery, and to approve tiie use of one while disapproving tiie use ofthe oiher 
discovery techniques as * mewis of testing tiie rebuttal testimony of applicants' wimesses. 

Also, contradioing applicants' position that past ICC practice limits discovery tools is the 
ICC s Decision No. 17 in thc UP/CNW merger proceeding. Finance Docket No. 32133 (served 
July 11. 1994). which decision is died by applicants i" initial objections to document producuon 
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The Honorable Jacob Leventhal KW.T.;T? AND HECKMAN LLP 

January 5.1998 
Page 3 

requests of both the Erie-Niagara Rail Steering Commhlee and tiie State ofNew York, 
CSX/NS-183 and 184 (December 31.10̂ 7). In tiie UP/CNW case, the Chicago. Central, and 
Padfic Railroad Company (CCAP), wWch did not itm discovery prior to the filing of comments 
and responsive tpplicanons. served discovery requests on ap̂ riieante subsequent to the filing of its 
respon«ve ap̂ ication. In response to a motion to compel, the ICC's CWef Administrative Law 
Judge Cross granted tiie CC&P motion to compel; tiiis dedsion was not appaaled. and applicants 
in that case provided discoveiy responses. See Vnon fWBfi" Corporation, et al. — Contitil — 
Chir̂ on and Tiorth^^r^ Trmn Co.. et iL. TD. No. 32133, Dedsion No. 17 (July 11. 1994), 
1994 WL 323928 G C.C), at pp. 2 and 9.*̂  Accoidingly. agency precedent is tiiat discovery m 
the circumstances sought by EFM is available. 

Thc discovery sought by EFM, admitted by appReams to be focused upon the rebimal 
verified statements, is necesaary in order that EFM can address tiie rebuttal arguments of 
applicants in its brief Tbe infonnation requind is mora appropriate to written response I'naii to 
deposition In any event, it is EFM's choice, riot subject to the control of applicams, as to the 
nature and sequence ofthe use ofthe various discoveiy tools in an tffott to test the statements of 
applicants' witnesses. 

Copies oftiie discovery requests, applicante' initial objections, and the decisions died 
above are endosed herewith for your convenient reference. 

Respectiully submitted. 

Enclosures 

cc (w/out endosure): Drew A. Harker. Esquire (by facsinrild) 
David H. Cobum, Esquire (by ftcsimile) 
John V. Edwards, Esquire (by ftcsimile) 
Garald P. Norton, Esquire (by facsinule) 
All Parties to tiw Restrided Service List (by facsimile) 

»' There were disputes over certain spedfic discoveiy requests, and tiiose were subject to a 
fiirther motion to compd whidi were denied by tfie Chief AU, TTie AU's dedsioii was aisiamed 
by the Commisswn, based upon tiiose requests bdng unrelated to appUcants' rebuttal testimony 
and tiierefore outside the scope of relevance and proper inquiry at the given stage ofthe 
proceeding 
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CSX/NS-188 

BEFORE THE 
SURFACE TR.\NSPORTATION BOARD 

Finance Docket No. 33388 

CSX C0RP0R.4TI0N AND CSX TRANSPORTATION, I.NC, 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

-APPLICANTS' OPPOSITION TO THE 1 TATE OF NEW YORK'S, 
ERIE-NIAGARA RAIL STEERING COMMITTEE'S AND 
EIGHTY-FOUR MIMNG COMPANY, INC.'S REQUESTS 

TO COMPEL PRODUCTION OF DISCOVERY 

.•\pplicaiits hereby reply to the January 2, 1998 requests of The State ofNew 

"I'ork (\YS) and the Erie-Niagara Rail Steering Committee (ENRS). ard the January 5, 

199S request of Eighty-Four .Mining Company, Inc. (EF.M) to compel production of 

discovery from Applicants. NYS and ENRS seek production of unredacted versions of 

(a) the CN/CSX Settlement Agreement, entitled "CN-CSX Interchange and Through 

Route Agreement, and (b) die CP/CSX Settlement Agreement, entitled "Rate Making 

.Agreement." For its part, EFM has submined more than two dozen discovery requests 

••.Applicants" refers collectively to CSX Corporation and CSX Transportation, Inc. 
(collectively "CSX") and Norfolk Southem Corporation and Norfolk Southem Railway 
Company (collectively ""NS"). Conrail Inc. and Consolidated Rail Corporation 
: collectively "Conrail") aie not effected by any issues in dispute, and theretore have not 
joined in this opposition. 



(including subparts) designed to explore issues raised by two rebuttal wimesses in dieir 

rebuttal verified statements submitted widi die Applicants' December 15. 1997 Rebuttal. 

For the reasons set fortii below, NYS', ENRS' and EFM's requests should be denied. 

1. BACKGROUND 

On November 7, 1997, The State ofNew York propounded requests to 

Applica.nts (NYS-14) seeking, inter alia, documents related to the dien recentiy 

announced settlements among CSX, NS and die Canadian Pacific Railway System (CP). 

NS voluntarily produced a redacted version of its agreement with CP (Document NS-75-

HC-00001-00011) on die basis that NS was planning to rely on the agreement in die 

Applicants' December 15 rebuttal filing. Because there was no issue in the case to which 

the CS.X/CP Senlement Agreement related, CSX objected to the production ofdie 

CP./CSX Senlement Agreement. 

On November 25, 1997, in response to a .Motion to Compel by the State ofNew 

York (NYS-16). .Administrative Law Judge Leventhal held a discovery conference to 

consider requiring production of the CSX/CP Senlement Agreement on NYS' Motion to 

Compel. .At that conference, counsel for NYS argued that the CP/CSX Senlement 

.Agreement was "relevant to New York's ability to carry its burden of persuasion on die 

issue of Lhe operational feasibility if [Canadian Pacific or New York and Atiantic or bodi] 

ha\ e entered into agreements diat inhibit or prohibit their ability to operate over die line 

in question." Discovery Conference, November 25, 1997, Transcript at 19. No memion 

ofthe .'-.eed to discover com-mercially sensitive rate information was made by NYS" 

counsel. 



Judge Leventhal ordered CSX to produce die CP/CSX Settlement Agreement, 

allowing "reasonable redactions" of "commercially sensitive" and/or "highly 

confidential" information. Discovery Conference, Nov, 25, 1997. Transcript at 29, 32, 

35, Pursuant to Judge Leventhal's ruling, CSX produced die CP/CSX Settlement 

Agreement, widi minimal redactions, and placed it in Applicants' depository widi 

idemifying numbers CSX HC 000101-000110. 

The CP/CSX Senlement .Agreement is designed to provide a framework for 

efficiently establishing joint line rates benveen CSX and CP on certain moves, including 

but not limited moves from and to New York City and Buffalo. New York. The 

.Agreement permits CP to market its services directly to customers in diose areas and 

establishes certain "Minimum Revenue Factors" which arj used to establish the joint line 

rates without the necessity of further contact or concurrence of the other railroad. 

The limited redactions made were by CSX in the following areas: 

• Minimum Revenue Factors per carload for Merchandise Shipments 

interchanged between CP and CSX to or from New York City, .Montreal, 

Philadelphia and Buffalo/Niagara Falls; 

• The minimum car tiiresholds for die Minimum Revenue Factors to take effect; 

and 

« Volume figures relating to die CP/CSX Agreement (E>diibit A to die Rate 

.Making Agreement) covering import/export marine containers in the 

ExprcssRail (in New Jersey) - .Montreal/Toronto corridor. 

N'o other redactions were made to t'ne CP/CS.X .Agr(*?:-..c n. 

- J 



On December 15, 1997, Applicants filed their Rebuttal in tiiis proceeding 

(CSX/NS-176). In that filing, Applicants make numerous arguments against the requests 

of bodi ENRS and NYS. See CSX/NS-176 at 124-42. Included in the discussion ofthe 

ENRS and NYS requests is a description ofdie CN/CSX and CP/CSX Senlement 

Agreements. Id at 129-30; 139-40. The Rebuttal only highlights dial tiiese Agreements 

provide CN and CP widi commercial access to New York City and Buffalo, that, 

heretofore, CN and CP .id not enjoy, and explains the mechanism by which this access is 

to be achieved. Id. at 129, 139. ("A mechanism has been established so that these carriers 

can quote a price that involves CSX in their routing without CSX's prior consent." Id. at 

129). The commercial access is termed "effective" (id, at 140) because it allows shippers 

and receivers in New York City, Long Island Buffalo, and die odier regions covered by 

the agreements the ability to solicit bids direcdy from CP and CN for general 

merchandise traflic, without the necessity of consulting CSX in each instance. Nowhere 

in the Rebuttal, however, is the redacted and commercially sensitive rate information 

relied upon or referenced. 

Subsequent to filing their Rebuttal on December 15, 1997, Applicants voluntarily 

placed the CN/CSX Senlement Agreement, entitled "CN-CSX Interchange and Through 

Rate .Agreement," dated October 23, 1997, with commercially sensitive rate and certain 

o'lher limited infonnation redacted, in Applicants' depository as a workpaper with 



identifying numbers CSX 75 HC 000101-00011 Ol The redactions to the CN/CSX 

Senlement Agreement were made in die followinj areas: 

• The minimum revenue requirements for "New York Central" local points in and 
outside of die North Jersey Shared Asset Area; 

• The CSX revenue factor for CSX-CN interiine moves to and from Buffalo, New 
York; 

• The CSX revenue factor for movements berween points in Canada and CN Buffalo 
customers beyond the minimum volume and the portion of the joint line movement 
that CN vsill bear; and 

• The mechanism for accomodating CSX's loss of int-rmediate switching feeŝ  

No fiirther redactions were m.ade to the CN/CSX Agreement. 

At die time the CN and CP Senlement agreements were produced by CSX in 

redacted form, no party challenged the commei,iai sensitivity of the redacted material. 

Similarly, no party currently claims that die information now sought by ENRS and NYS 

is .lot commercially sensitive. 

On December 2.2, 1997 ENRS and NYS each sc-\'ed its Third Requests for 

Production of Documents (ENRS-I2./NYS-22) requesting production of unredacted 

copies of die CP/CSX and CN/CSX Senlement Agreements. Applicants filed initial 

objections to these requests (CSX-183/CSX-184). and bodi ENRS (by lener dated 1/2/98) 

and NYS ('N'YS-23) requested that Your Honor compel production. 

" ENRS incorrectly states in its January 2, 1998 request to compel production that the 
CN CS.X Agreement was produced by CSX in response to Judge Leventhal's November 
;5, 1997 mling. In fact, that Agreement was produced voluntarily by CSX as a 
workpaper. 

'' Upon review, CSX is willing to unredact diis portion ofthe agreement. 

5-



II. ARGUMENT 

A. DISCLOSURE TO ENRS ANT) NYS OF THE COMMERCIALLY 
SENSITIVE INFOR.MATION CONTAINED IN THE SETTLEMENT 
AGREE.MENTS SHOULD NOT BE REOUIRED 

1. The Information That Was Redacted From Both Agreements is 
Commercially Sensitive And Meets The Standard For Redaction 
Set Forth In Decision No. 34 Of This Case 

CSX redacted the information from the CP Agreement pursuant to Judge 

Leventhal's order issued November 25, 1997. The Board a-̂ .d Judge Leventhai have 

consistently held that, "Disclosure of extraordinarily sens tive information should not be 

required without a careful balancing of the seeking party's need for the information, and 

its ability to generate comparable information from other sources, against the likelihood 

of harm to the disclosing party." Decision No. 34 at 2. Under this standard, numerous 

"reasor.:->b!e redactions" have been authorized. Specifically, thc redaction of just the type 

of commercially sensitive information that ENRS and NYS seek p-oduction of in diis 

instance has been approved. See Discover>' Conference, Nove.-iber 20, 1997, Transcript 

at 62, Discovery Conference, November 25, 1997, Transcript at 35; Discovery 

Conference, December 4, 1997, Transcript at 45-46. 

a. Release of The Information Sought Would Cause 
Competitive Harm to CSX 

Applicants would suffer substantial harm if forced to produce such commercially 

sensiti\ e information. No party has contended diat release of the redacted information 

would not seriously harm CSX's competitive interests. Most of die infomiation relates to 

the economic terms of carrier-to-carrier business arrangements, which could give 

competitors, such as motor carriers, an advantage in pricing their 5er\ ices in competition 

6-



widi the railroads. Historically, railroads have treated revenue divisions in hiteriine 

movements (which constitutes a large pan of die redacted information) as very 

competitively sensitive, a concem diat has been acknowledged by the Board. Anodier 

way in which CSX could be harmed competitively from release of this information is that 

the Agreements will apply prospectively, thus competitors, such as trucks, will have an 

advantage in terms of their own pricing behavior in the marketplace, prior to the time at 

which the agreements became effective. In addition, disclosure to shippers ofthe new 

rates would undermine CSX's ability to maintain commercial relations post-control. 

Finally. CN and CP are competitors - both in the marketplace and in their relations with 

CSX - and disclosure of the economic terms ofthe CN and CP agreements to the odier is 

thus not in die public interest because it could affect dieir ability to effectively compete 

and could make it more difficult for CSX to negotiate commercial arrangements with 

them in the future. 

On this basis, the information clearlv meets the standard set out in 

Decision No. 34 and decisions by Your Honor diat permitted the redaction of 

commercially sensitive information. Id, 

b. Neidier ENRS Nor NYS Has Posited a Compelling Need 
for die Commercially Sensitive Information That Would 
Outweigh the Competitive Harm Suffered bv Acolicants 

Balanced against this undisputed commercial harm is that neither ENRS nor NYS 

has posited a compelling need for the commercially sensitive information contained in 

the senlement agreements. For instance, ENRS argue' that "it is impossible for ENRS to 

evaluate the validity of CSX's claim that 'the position of shippers in the Niagara/Buffalo 

area will be improved'" by the agreements widiout knowing the price and rate terms 



relating to the Niagara Frontier area. ENRS Lerter to Judge Leventhal, January 2, 1998 at 

2. NYS, which based its original motion to compel production of tht CP setdement 

agreement (NYS-16) on the professed need to evaluate the operanonal feasibility of its 

responsive application , now similarly argues that thc levels ofthe fixed revenue factors 

arf necessary to evaluate "whether the overall arrangement provides CP and CN with true 

(as opposed to paper) access to east-of-Hudson shippers." It is not necessary, however, 

lhat this infonnation be supplied in c rder to conclude that the Niagara/Buffalo and East-

of-Hudson shippers will be be.ner off as a result of these agreements. The mere fact that 

these shippers wi'! be able to solicit bids directly from three (3) class I railroads indicates 

that their situation .rill be improved over the current situation. Applicants do not rely on 

the specific price and rate information in the agreements in their Rebunal, but merely 

argue that CN ar.w CP will have the ability "to offer to provide transponation services to 

shippers in New York City and Long Island" and in the Buffalo/Niagara area by quoting 

rates for joint mo' em .:nts without the necessity of obtaining prior approval from CSX. 

CS.X'NS-ne.-it 130, 

The gravaman of die theory that ENRS and NYS appear to be pressing widi this 

discovery is tha' CN and CP both agreed to financial terms that would not, in fact, permit 

them to achieve heir goal of increasing access to customers covered by the agreement. 

NVS and ENRS hive offered no suppo.. for die illogical position diat eidier CP or CN 

would have enterei into the<;e agreements if the financial and economic terms ofthe 

agreement would not ?llow diem to effectively compete for rail traffic in the areas 

covered. The CP/CSX and CN/CSX Agreements were entered into berween competitors 

at arms-length. CP and CN sacrificed imponant rights in order to enter into diese 
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agreements. They agreed not to file responsive applications in diis proceeding seeking 

trackage and/or other rights to serve die Buffalo/Niagara and east-of-Hudson areas, 

among odiers. Neither ENRS nor NYS has posited any theory as to why CP and CN 

would have done so, and sacrificed the right to seek Board redress, i^die agreements did 

not provide them, with effective ano competitive access. 

Widiout more, ENTIS' and NYS' mere questioniiig of whedier CN and CP have 

negotiated terms that will provide them widi legitimate access to diose shippers serves as 

no basis for discovery of commercially sensitive information. The Board has been 

unwilling to grant discovery of diis type of commercially sensitive information when the 

requests are premised on such unlikely theories. See Decision No. ! 7, July 31, 1997, at 

3. 

For instance m Decision No. 17, die Board rejected the m.otion of American 

Electric Power et al. (.ACE) to co.-npei discovery of sensitive rate information for 

shipments of coal. Id, at I . .ACE had sought discoveiy of that information in order to 

••determine whether the applicant railroads set dieir rates in order to maximize profits." 

Id. The Board denied ACE's .Motion to Compel, holding that because die discovery was 

propounded widi the oremise of "challenging a basic principle of economics, that firms 

will generally attempt to maximize dieir profits . . . vve are extremely reluctant to 

authorize the broad discovery of commercially sensitive infonnation that petitioners 

propose." Id, at 3. In reaching its decision, the Board relied on the fact that, "Petitioners 

have not suggested a plausible rival economic theory to replace this one." Id, 

In this case, ENRS' and NYS' discovery is similarly based on refuting a basic and 

common sense dieoiy of negotiation - diat CN and CP would not sacrifice important 
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rights in order to enter into an agreement that did rot provide diem widi the ability to be 

an effeccive competitor in moving traffic in and out of the Buffalo/Niagara and east-of-

Hudson areas. Neidiet ENRS nor NYS have suggested any plausible altemative to die 

idea that CN and CP entered into their respective agreements with CSX in good faith and 

vith the belief diat those agreements would allow diem effective access to rail traffic. 

Thus, die discovery ofdie commercially sensitive infonnation that ENRS and NYS seek 

is inappropriate "simply to permit movants the ability to conduct what amounts to a 

"fishing expedition." Decision No. 42, October 3, 1997, at 8. 

2. Both ENRS and NYS Seek Discovery of Commercially Sensitive 
Information That is Beyond die Scope of What is Relevant to Their 
Filings 

Finally, bodi ENRS and NYS seek discovery of commercially sensitive 

information that is well beyond die scope of what pertains to their specific claims in die 

case. Pragraphs 5..A.(ii) and (iii) on page 3 of the CP Agreement, relating to die 

.Minimum Revenue Factors for shipments between Albany and .Montreal and Albany and 

Philadelphia respectively, and E.xhibit A to the CP Agreement relating to import/export 

containers in the ExpressRail - MontrealyToronto corridor are unrelated to the claims of 

either ENRS or NYS and therefore are not discoverable by either party. 

Judge Leventhai has previously limited die scope of discovery to matters that arc 

essential to the seeking party's abilirv' to make its case. Discovery Conference, December 

4. 1997. Transcript at 45. Similarly, thc Board has ruled that responsive applicT.iS (in 

this case only NYS qualifies as a responsive applicant) may only submit evidtnce diat 

rebuts •"specific" evidence in the primary applicants' rebunal filing in opposition to the 
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conditions soi;ght by die responsive applicant. E.g.. UP/CNW. Decision No. 17, served 

July 11, 1994, at9&n.l3: UP/CNW. Decision No. 20, served Sept. 12, 1994 at 7,11, 15. 

16, 17, 18, and 20. To the extent that the movants seek infonnation relating to areas 

odier than Nevv York City and Buffalo, such information does not meet this standard. 

B. AS COM.MENTERS, ENRS AND EFM ARE NOT ENTITLED TO FILE 
P-£BUTTAL EVIDENCE AND HAVE NO RIGHT TO ADDITIONAL 
DISCOVERY 

1. Under Decision No. 6 Parties Filing Comments, Protests, 
and Requests for Conditions are not .Authorized to Submit 
Rebunal Evidence or to Conduct Discovery in Support 
Tiiereof 

Decision No. 6, issued on May 22, 1997, established die goveming procedural 

schedule and requirements goveming submission of evidence in the proceeding. 

Decision No. 6 provides that commentors are not authorized to submit rebunal evidence: 

We will not allow panies filing comments, protests, arid requests for 
conditions to file rebunal in support of those pleadings. Panies filing 
inconsistent and-'or responsive applicaiions have a right to fiie rebunal 
evidence, while parties simply commenting, protesting or requesting 
conditions do not. 

CSXyS. Finance Docket No. 33388, Decision No. 6, 1997 WX 2"3551 (I.C.C.) at ̂ 6 

(Citing UP/SP. Decision No. 6 at 7-8; BN/SF. Decision No. 16 at 11). Decision No. 6 

fi.xed December 15, 1997 as the date for die filing of rebunal testimony in support of die 

Primary Application and January 14, 1998 as the date for the filing of rebuttal testi.nony 

in support of Inconsistent and Responsive Applications. The evidentiary record on the 

Primary .Application vvas closed on Decemb"! 15, 1997 vvhen .Applicants filed their 

Rebunal in support ofthe Primary .Applicatic-. No further evidentiary filing by other 

parties with respect to the Primary Application is authorized by Decision No. 6. Thc only 
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parties permitted to file rebuttal testimony on January 14, 1998 aic diose diat filed an 

inconsistent or responsive appiicalion. 

On October 21, 1997, ENRS and EFM filed Comments and Requests for 

Conditions with respect to die Primary Application sutimittec" by Applicants. ENRS and 

EFM did not file Responsive Applications or Inconsistent Applications such that eidier 

would be entitled to submit on January 14, 1997 rebunal evidence widi respect to a 

Responsive or Inconsistent Appiication. Thus diey i:ave no right to file rebuttal on 

January 14 and any further evidentiary filing by these parties would be improper and 

would directly contradict die Board's restriction on rebuttal testimony discussed above. 

Both ENRS and EF.Vl ir.dicate diat their only purpose in seeking additional 

discovery is to obtain surrebuttal evidence for submission to the Board. While the 

language in Decision No. 6 did not directly address commenters' rights to take discovery 

in suppon of .-̂ urrebunal evidentiary submissions, the purpose of this discovery, as 

.icknovvledged by ENRS and EF.M, is to permit them to adduce evidence in suppon of 

their position. It is axiomatic that in the absence of a right to introduce evidence in a 

proceeding, discovery serv-es no useful purpose and is not pennitted. Thus, ENRS and 

EF.M are not entitled to the discovery that they seek. 

2. Decision No. 6's Prohibition on Submission of Rebuttal Evidence 
By Pcrties Filing Comments, Protests and Requests for Conditions 
is Consistent With Board And I.CC, Precedent 

Beyond Decision No. 6, the Board's practice is clear that neither ENRS nor EFM 

may introduce additional evidence widi respect to the Primary .Application. The Board 

and its predecessor, thc I.C.C, have consistently held that applicants, whether primaiy or 
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responsive, are entitled to submit die final evidence and close the record on the merits of 

dieir application. Union Pacific - Control - Chicago and North Westem. Finance Docket 

No. 32133, Decision No. 17; Burlington Nonhem. Inc. - Control and Merger - Sante Fe 

Pacific Corporation. STB Finance Docket No. 32549, Decision No. 34,1995 WL 374546 

at 4 (I.C.C.) ("Responsive applicants have the right to close the record on their cases, 

vvhile parties requesting conditions do not."); Soo Line Railroad Companv - Petition for 

Declaratorv Relief STB Finance DocketNo. 33350, 1197 WL 341879 at 6̂ (I.C.C.) 

(1997). 

Throughout the two most recent major control cases, the Board and its 

predecessor mled that commenters did not have the right to submit rebuttal evidence. For 

instance, in BN/SF. Decision No. i6. tiie I.CC. squarely addressed the question of 

whether a commenting party was entitled to file rebuttal evidence. In that case, Soudiern 

Pacific Transportation Company (SP), a non-applicant requesting conditions, argued diat 

it had the right to submit rebunal as to any challenge the primary applicant made to die 

scope and feasibility of SP's proposed conditions. BN/SF. Decision No. 16 at 10. SP 

claimed diat to deny SP's rebunal evidence simply because of die form in which SP 

presented its requesteo conditions would serve no public policy interest. Id, The 

Commission, in rejecting SP's request to file rebuttal evidence as a commenter, clearly 

distinguished the respective rights of commenting parties on the one hand and responsive 

applicants on the other, stating that commenters did not have the right to submit rebuttal 

evidence: 

The relief responsive applicants seek is different from the 
relief that panies simply requesting condiuons seek. 
Traditionally, applicants, whedier diey are primary or 
responsive applicants, have thc right to close the 

13 



evidentiary record on their case. Therefore, responsive 
applicants can answer arguments made in opposition to 
their application in rebuttal filings. Parties seeking 
conditions, on the other hand, come to the Commission as 
part of and in opposition to the primary application, and the 
primaiy applicants respond to those parties in their rebunal 
in support of the primary application. Allowing die parties 
to file rebuttal evidence would deprive the primary 
applicants of their right to close the evidentiary record on 
their case. We see no necessity for such filings, and 
believe that the current procedural schedule will allovv the 
Commission to fully comprehend and evaluate all issues 
that the parties seeking crnditions will raise in this 
proceeding. 

BN/SF. Decision No. 16 at * 1. 

In BN/SF. Decision No. 34, the I.C.C. denied the motions of several commenting 

parties for leave to submit rebuttal filings in the case.* Illinois Central Railroad Company 

("IC") and Southem Califomia Regional Rail Audiority ("SCRR-A"), for example, argued 

that because the primary applicants submined evidence and testimor •. in opposition to 

* In Decision No, 34, the LCC. did partially grant the .notion of one commenting pany, 
Phillips Petroleum Company (PPC), to file rebunal evidence, but only because the 
t. imarv' applicants had faile- to make PPC aware of an alleged fact during discovery. 
BNvSF. Decision 34 at '3. Specifically, a witness for the primaty applicants had 
submitted a verified statement in suppon of the primary application and had been 
deposed prior to the date for filing comments and request? for conditions and, both in his 
verified statement and in his deposition, had stated an estimated cost for a proposed 
build-out project. Motion of PPC for Leave to File Rebuttal ^'erified Statement of Fre i 
E. Watson (PPC-9) at 2, In their comments and request for conditions, PPC relied on that 
•A itness' estimated c- ist of the build-out. Id, In the primary applicants' rebuttal filing, 
however, the same wimess, for the first time admined that, in his previous statements, he 
had mistakenly imderestimated the total cost of the build-out by half Id. In an effort to 
address PPC's concem that the primary applicants had used this evidence to "sandbag" 
PPC. the Commission allowed PPC's rebuttal .'̂ ''ng, but only to the limited extent lhat it 
pertained to the "newly discovered evidence." BN/SF. Decision No. 34 at 3-4. PPC's 
situation is clearly distinguishable from that of ENRS ar.w EFM. v.ho have made no 
ciaims that Applicants have impropeiiy withheld any evidence during discovery or 
atrempted to "sandbag" eidier ENRS or EFM. 
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their respective requests for conditions, die I.C.C. should allow die commenters to file 

additional factual information directly responsive to issues die primary applicants raised 

in their rebuttal. Id. at *2. The I.C.C. flatly rejected these requests to file additiona] 

evidence, restating the general mle that the I.C.C. "would not pemiit rebuttal filings from 

parties before [the Ccmmission] requesting conditions, but [which] are not responsive 

applicants. Responsive applicants have the right to close the record in dieir cases, while 

parties requesting conditions do not." Id, at *4. 

Tuscon Electric Power Company (TEP) similarly argued in BN/SF. Decision No. 

34, diat it needed to submit rebuttal evidence to clarify the record on two particular 

technical points, arguing that there vvas no reason for treating differently parties filing 

requests for cor.ditions and parties filing responsive applications, TEP relied on die fact 

that prior versions ofthe procedural schedule had provided parties seeking conditions 

with the opportunity to submit rebuttal filings, but the Commission had eliminated diat 

opponunitv in the final schedule,̂  The Commission also rejected this argument, noting 

that "die absence of a provision in the final procedural schedule allowing rebuttal filings 

by panies requtiting condition; that are not in die form of responsive applications was 

not the result of Commission oversight," Id, at * 1 

' This is an indication diat, when die Board and its predecessor intend to give 
commenters the substantive right to file rebunal evidence, they do sc explicitly, and die 
absence of any direct authorization, as in the present case, evidences die Board's intent 
that such panies do not have such rights. 

• Similarly, Decision No, 6 makes clear that die Board in this case did not inad' ertently 
overlook including a commenter's right to file rebunal evidence. 

- 15-



Thus, ENRS and EFM have no right to file additional comments or make any 

additional evidentiary submissions, and therefore have no reasonable purpose for 

propounding further discovery. To permit ENRS and EFM to file additional evidence 

would mean that those parties and not Applicants would submit the final evidence on the 

Primary Application. 

Briefs are not Appropriate Vehicles for Submining New 
Evidentiary Material 

ENRS argues that "ail parties have the right to file briefs to the Board on Febmary 

23, 1998," as support for its position that it has the right to submit surrebuttal evidence 

and hence take further discovery. While Applicants agree that ENRS and all other parties 

in die proceeding have die right to submit a brief, the brief m.ay not contain new 

evidence. In UP/SP. the Board clarified the extent to which a non applicant party may 

make evidenti.iry submissions in response to comments filed by anodier party, UP/SP. 

Decision No, 31 at 3. The Board made it clear that the briefs w<!re to contain no 

additional evidence: 

[P]arties may file briefs . . . but these briefs mav not 
contain new evidence in the proceeding. The purpose of 
the briefs is for parties to present legal arguments 
succinctly and to marshal previously filed evidence 
favorable to their position. Thus, parties that did not file 
inconsistent or responsive applications may not file rebuttal 
evidence conceming responses to their March 29 filings 
[October 21, 1997 filings in dus case] vvhich may be filed 
on April 29, 1996 [December 15, 1997 filings in this case]. 
Inappropriate evidentiary material will be stricken. 
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Id. (emphasis added). Accordingly, the Febmary 23 briefs to be filed in this proceeding 

should not include any additional evidence, and thus ENRS' and EFM's discovery at this 

late stage is inappropriate.̂  

4. ENRS' and EFM's Requeste Stand die Board's Procedural 

Schedule on its Head 

As is clear from the above discussion, responsive and inconsistent applicants are 

given preferred status by the Board in the procedural schedule and in the applicable 

precedents re'ative to non-applicant parties such as corrjnenters. They alone, among 

non-primary applicant parties in the proceeding, are given the right to file rebuttal 

evidence. Consequently, responsive and inconsistent applicants are abi: to close the 

record on their applications, and thus have the last word on the merits of their case. The 

Board's procedural order, however, establishes. deadline for submission for parties 

exercising this right to file rebuttal on their application,. In the instant case, die deadline 

for submission of rebuttal evidence on responsive and inconsistent applications is January 

i4. 1998. 

Under ENRS' and EFM's theory, however, it is commenters and not responsive 

applicants who are given preferred status. ENHS' and EFM's apparent position is diat, 

even though the Board explicitly gave responsive applicants the nght to file rebuttal 

To the extent that ENRS and EF.M attempt to distingui?'.. .heir right to file a separate 
evidentiary rebuttal from their right to include new evic entiary material in their brief, 
such attempt is unavailing. The language cited above from Decision No. 6 would be 
rendered a nullity i f i t were read to permit commenters to file rebuttal evidence in their 
briefs. 
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evidence, while at the same time imposing a deadline for thc filing of such evidence, it 

intended dial commenters also have the right to file rebuttal.* According to ENRS' and 

EFM's position, however, the commenters' right to file rebuttal is imconsU-ained by die 

kinds of deadlines, such as January 14. 1998, required of responsive applicants. Such a 

theory, which gives commenters preferred status over all applicants in the case, stands the 

Board's procedural schedule on its head and ignores the Board's clear intent that 

applicants have the opportimity to close the record on their applications. On this basis, 

the requested discovery should be denied. 

5. Applicants' Voluntary Offer of Rebutta. tnesses for Cross-
Examination By Non-Applicant Parties Does Not Require 
Applicants to Respond to Written Discovery Propounded by Non-
Applicants 

EFM attempts to justify the right to written discoveiy by blurring the lines 

between the voluntary offer of Applicants' rebuttal witnesses for cross examination and 

written interrogatories and document production requests. EFM claims that the 

distinction appears nowhere in the Discovery Guidelines goveming this proceeding, the 

Board's Discovery Rules or in any applicable precedent. EFM is incorrect. 

First, the Discovery Guidelines in this proceeding specifically state that "Any of 

the discovery guidelines .. . may be varied by agreement bê veen any uvo or more 

parties (except if such a variation would adversely affect any third party)."" Discovery 

Guidelines at Paragraph 2. If an Applicant agrees to permit commentors to engage in a 

^ ENRS and EF.M do not specify how the Board manifested this alleged intent. 
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cross examination deposition of diat Applicants' rebuttal wimesses, but not to permit 

commentaries to engage in wide-ranging discovery, that is its prerogative. 

Second, applicable precedent does support a distinction between cross 

examination depositions and wrinen discovery following the submission of applicants' 

rebunal. The Board has dr?wn a su-ong line between parties who chose to participate in 

control proceedings as commenters and those who chose to participate as responsive 

applicants. Union Pacific Corp. - Control and Merger-Southem Pacific Rail Corp.. 

Finance Docicet No. 32760, Decision No. 31 at 2 ("Movants are aware that, under the 

procedural schedule, only inconsistent and responsive applicants are entitled to file 

rebuttal evidence . . . . Parties . . . chose their means of presenting their arguments with 

knowledge of the restriction on rebuttal filings.") No party iî  -ermitted to submit nevv 

evidence in their brief Id. ("[B]riefs may not contain new evidence in thc proceeding. 

Thus, paries that did not file inconsistent or responsive applications may not file rebuttal 

evidence . . . .") But, the Board has pennitted commentors to participate in cross 

examination depositions of applicants' rebuttal witnesses and to discuss any information 

gained from that cross e.xamination in their briefs. Id,, Decision No. 35 (denying Kansas 

City Southem, a commentor, the right to conduct written discovery and file a subsequent 

evidentiary pleading, but permitting it to participate in cross examination depositions and 

discuss die deposition testimony in its brief) 

EFM claims that Decision No. 35 does not draw a distinction between wrinen 

discovery and cross examination depositions, but it is wrong. EF.M states that "The 

Board went on to note that UP/SP witnesses would be available for discovery (vvhich 

effectively complied widi the KCS request to conduct discovery) and lhat discovery 
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information relating to the rebuttal may be included in the briefs.' In fact, the Board 

stated flatly dial "We will deny die relief KCS seeks." In doing so, die Board went on to 

observe that "vve note that applicants have stated that their witnesses who address the 

CMA settlement agreemtnt in the April 29, 1996 filings may be deposed. Such 

discovery may take place and information gained in such depositions may be included in 

die biiefs, due June 3, 1996." Id. At 3 (emphasis added). In Decision No. 35, die Board 

made exactly the distinction EF.M claims is not diere: KCS was denied the right to 

conduct written discovery, but was granted the right to cross examine offered rebuttal 

witnesses. 

For these reasons, ENRS', NYS' and EFM's requests to compel production 

should be denied. 
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Re: CSX Corporation and CSX Transportation, Inc., Norfoil 
Corporation and Norfolk Southern Railway Company — Company and 
Operating Leases/Agreements — ConraiL Inc, and Consolidated Rail 
Corporation. STB Finance Docket No. 33388, APPEAL OF DISCOVERV 
Rl I.ING — EXPEDITED CONSIDERATION REQUIRED 

Dear Secretarv VVilliams. 

CMI behalf of Eights-Four Mining Company, we are transmittirg herewith an origiati and 
twentv-iive (25) Cdpies ofthe .Appeal of Eighty-Four Mining Compary from Denial .f Motion to 
Compel Responses to Discov^o, .Also enclosed, please find a 3'/:x5" tioppy diskeUe in WP7.0 
fonnat. containing itie text of the .Appeal and our check in the amount of $150 in payment of the 
requisite filing fee 

FEE RECEIVED'̂ '> '̂ '̂  >°"̂^ 
JAN \ 3 m 
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API'EAL OF DISCOVERY RULING — EXPEDITED CONSIDERATION REQUIRED 

BEFORI- THE 

Surface Transportation Board 
WASHINGTON. D C. 20423 

CSX CORPORATION AND CSX TRANSPORTATION. INC 
NORFOLK SOin HF.RN CORPORATION AND 

NORFOI.K SOUTHERN RAILWAY COMPANY 
-COMP.ANY AND OPERATING ..EASES AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

• 
Otiics ol the Secrelary 

JAN 1 4 \m 
rr—i Partol 
I 5 1 Public Record 

STB FINANCE DOCKETNO. 33388 

APPEAL OF 
E 1 ( ; H T V - F 0 1 R MIMNG COMP.ANY 

FROM DENIAL OF MOTION TO COMPE'.. 
RE.SPONSES TO DISCOVERY 

Eight) -Four Mining Conipany (EFM) respectfully requests the Surface Transportatiori 

Board to overrule the decision of .Administrative Lavv Judge Jacob Leventhal issued oi the record 

of a discover) conference held Januarv 8. 19')8. denying a r lotion to compel applicants CSX and 

Norfolk Southem Corporation to prov ide answers to wr'.ten interrogatories concc ~)ing 

applicants" rebuttal testimony. 

FEE RECEIVED 

•JAM \ 3 mi 

SURFACE 
TRARISPORTATION BOARD 

F I L E D 
'JAN t 3 1998 
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I. Issues Presented 

l he issues presented in t.iis .Appeal are 

A. W H E T H I : R commenters and other parties in railroad control proceedings have 
the right or. brief to s ibmit impeachment ev idence concerning applicant':, rebuttal 
and consequenth to argue the weight to be accorded to ..pplif.ants" rebuttal 
testimonv''-

B. W H E T I IER the dis. nerv- av ailable to tesi the rebuttal verified sLttem^nts 
of appliccMits is liiv.ited to deposition ofthe tcstifyitig witnesses, or vvhether 
ti.e Board"* full range cf discovery techrnque-. f .^'. interrogatories, 
requests for admissions, requests for pr.... uction of documents, etc.. is 

av ailable t'or the purpose of testing the rebuttal v ̂ rified statements? 

The latter issue described abov e is believed to K an issue of first iuipicssior. No prior 

decisions have been identified which speciticallv addrefs xĥ  lange of discoverv techniques 

available to test rebuttal v erified statements in railroad control proceedings. 

The issues presented in this .Appeal aro pure issues of interpreiation of practice and 

procedure betore the Board, involving application ofthe Board's governing regulations and 

orders in th' s ease. .As further set f >rth below, there is no issue of relevance, applicants having 

conceded that the discover) requested by EFM specifically seeks to explore thtir rebuuil 

testimonv. Nor hav e applicants interposed any fact-ba.sed objection. Being mindful that the 

Board typicallv applies the "stringeiu standard" ...t"4̂ ) C.F.R. 1115.1(c) to app-als from decisions 

issued bv the presiding ol ticer. inasmuch as the • ssues presented are pure issues of agency 

practice and procedure, and considering the pre -̂edential effect of this .uiing. EFM respectfully 

submits that the Board should review these issues on a de novo basis. Cf.. Decision No. 42 

J- I he onlv ev identiary submittal on brief contemplated by EF.M concerns possible 
impeachment evidenee dev eloped tnrough discoverv. EFM understands that applicants have the 
right to the closing principal evidentiary submission. 



(Oct. 3. 1997, overturning a discovery order granting commenters access to the waybill masking 

factors).,^ 

II. Background 

Following receipt and revieu of the December 15. 1W7 r.;b.ma! verified statements and 

argument submitted by applicants. Eighty-Four Mining Company propounded a limited number 

of interrogatories and document production requests.̂  Each ofthe interrogatories and documert 

production requests speciticallv is related to the te5i;:ni. ly of applicants" rebuttal witnesses. All 

but one reference a portion of applicants" rebuttal, by w itness and page nuniber: and t'le one 

request vvhich does no' do so is a doLumem production request vvhich sub.stantively relates to a 

prior interrogatory. 

On Janiui'-v 2. 1998. apilieants filed initial objections to the EF.M discovery .- In 

accordance with Discov erv Guideline No. 16.- said initial objections signified applicants' 

position that thev "will be p'-oviding no at Irmative response t; i ' . no inforniation or 

docum nts)..."" Applicants took the position th; i they "v oluntarily"" vvould make their w itnesses 

^ I ven under the "stringent stand n i."" l i l M respectfully su' ;,;(ts 'hat the decision entails a 
"clear enor of judgment."" in conflict vvith Board practice and .egulation. and that denying EF.Vl 
interrogatory und document production discovery techniques would be a manifest injustir? 
impeding I-;FN'"S abilitv trulv to test the rebuttal verified statements of applicants" witnesses. 

^ EFM-10. .Appended hereto as Exhibit 1. 

^ CS.X NS-18(->. appended hereto as Exhibit 2. 

- Decision \ o 10 (decided June 26. 1997,, 



av ailable for deposition.- and that while pasi practice allows commenters to cite deposition 

testimonv rebuttal w itnesses in argument on briel'. "'^u^ii past practice does not pennit EFM 

di.scovery."- .Applicants specifically acknowledge thi t EFM"s discovery "requests attempt lo 

explore issues raised by two rebuttal witnesses (John U ili-am Fox, Jr. and D. Miehael Mohan) in 

the rebuttal veritled stat.mients submiited vvilh .Applicants" December 15. 1997 .uments.""-

Follovving EFM's notification ofus intent to seek motion to compel- and responsive 

pleading from applicants.— at a discovery conference on January 8. 1998. Judge Leventhal 

denied EFM's motion.— In conjunction vvith the denial. Judge Leventiial ordered applican... "o 

honor thc offer to make the rebuttal witnesses available for deposition.^ 

* -Applicants CSX and NX may nave different viewpoints on making rebuttal witnesses 
available for deposition by commenters. .See discovery conference trarscript at 37-38. appended 
hereto as I'xhibit 5. 

^ *̂ 'ee Ex libit 2 at 2. emphasis added. 

»• Id. 

^ Letter to Judge l eventhal dated Januaiy 5. 1998. appended hereto as Exhibit 3. 

^ CS.X/NS-188. appended hereto as Exhibit 4. 

.See extract of discov erv eo"»"--n»nce transcript at pp. 128-131. 

^ IsL 
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i n . Statement of .Argument 

A. Impeachmtnt of Rebuttal X'erified Statements Is Allowable Notwithstanding 
the Con nienters Do Not Have a Right to Submit ''Rebuttal" in Support of 
Their Pleadings. 

.As noted supra at n. 6. applicants appear to be oftwo minds concerning the 

opportunity of commenters to subniit impeachment evidence conL-'. ning rebuttal testimony 

developed through discoverv depositions. In the initial objections, applicants acknow'edge that 

"past sTB and ICC practice vvould pen.iit EFM to cross-examined (sic) .Applicants" offered 

rebuttal witnesses in such depositions, and to cite the resuhing testimony [on] 

brief . '•— Howev er, in the opposition fo the motion to compel, applicants take the position that 

parties filing comments are n .'t .luthorized to submit rebuttal of any nature, including 

impeachment through deposition or discovery of the rebuttal witnesses' statements. Applicants 

rely tor their position on a number of prior STB and ICC decisions; however, all ofthe cited 

decisions concern denial ol the opportunity for non-applicant parties to submil evidence in 

rebuttal of applicant carriers" reply evidence. These decisions follow the procedural right ofthe 

party bearing the burden of persuasion to both open and close the evidentiary record. But in no 

case .ias the agency staled that rebuttal evidence is nol subiect lo lesting through the discovery 

process: and none ofthe ca.ves citec! bv applicants addresses the issut' of impeachment through 

discovery ot thc rebuttal witness" testimony.— Notwithstanding the argument in the C pposition 

^ .Stv Exhibit 2 at 

^ Applicants do discuss L P SP Decision So 35 (CSX NS-188 at 19-20) wherein the Board 
denied a request by Kansas Ciiy Southern Railway to modify the procedura schedule to allovv for 
discovery and tor the submission of supplemental evidence on the seltlemen. ujiicement w ith the 
Chemical Manufacturers .Association, bul in doing so. the Board noled the pending ueposilions 

(continued...) 



thai commenters are absolutely barred from submitting any evider cc, including impeachment 

ihrough discovery, after lhe reply dale, al the ("i.scovery conference before Judge Leventhal 

counsel for NS conceded that deposition testimony of applicants" rebuttal witnesses may be cited 

on brief— 

In the Opposition, applicants make several assertions which are fa-^tually 

incorrect. Applicants state that "the language in Decision No. 6 did not directly address 

commenter.-' righis to take discovery in suppor of rebuttal evidentiary submissions,"— and 

further that "The evidi ntiary lecord on the Primary Application was clo. ed on December 15, 

1997 when Applcants filed their Rebuttal in support ofthe Primary Application."-^ To the 

contrary, in the Notes to the Final Procedural Schedule adopted in Decision No. 6, the Board 

states. "Immediately upon each evidentiary tiling, the filing party...will make its witnesses 

available for discovery depositions (Emphasis added.) .As to the latter contention, the 

procedural schedule ilself identifies the "close of record " as occurring al oral argument.— 

•'^...continued) 
of applicants" w itnesses and the opportunity to cite lhal deposition testimony on brief However, 
their pleading is unclear as to whether they vievv that decision as precedential, or whether they 
consider lhal d-.xision .vas sui ,i;ener: and that ""any further ev identiary filing . . , would be 
improper and would di ectly contradict the Bodrd"s restriction on rebuttal testimony discussed 
;tho\ c."" CSX/NS-188 at 12. 

^ .See discov ery conference traiisci 'pt al p. 121. 

^ Exhibit 4 a- 12, 

^ Id. at 1 1. 

— In the CP SP merger decision, the Board took into account and relied upon 
represenlalions made at oral argument. Sec e.̂ :. i uion Pacific C 'orporation. et cl — ('antral and 
.\feri:er .Southern Pacific Rail Corpurjtian. Finance Docket No, 32760. Decit,ion No. 44 at 

(continued. .) 



Consistent vvith Decision No 6, the Discoverv Guidelines, adopted in Decision 

No. 10 in this proceeding, prov ide at paragraphs 11 and 12 for deposition ofall le: lifying 

witnesses. Paragraph 11 stales. ",A person who has submitted written tesiiinoin in this 

proceeding shall t̂ e m.ide av,ii able for deposition upon request."" Paiagraph 12. in addressing 

deposition proeedure. SI.TCS that ".Absent agreement...(I) no w itness shall ne deposed nore than 

one lime as to any written initial statements or more than ont time as to any wrillen rebuttal 

statements submitted by thai witness in this proceeding.,."" Thus, impeachment through 

discov ery of rebuttal witnesses clearly is contemplated by ixnh the Board's Decision No. 6 

procedural order and the Discovery Guidelines.— Otiierwise. the prov ision for depositions 

foiiowing rebullal statements would constitute an ex :rcise in iutility .-^ Prior Board decisions so 

recognize the right to use impeachment through discovery depositions of rebuttal witnesses on 

bnet'. .See I P SP Deeision So 35 al 3. .Any holding to the contrary vvould send a signal to 

applicants in future n:,iroad control proceedings thai their w itnes.ses are entitled to distort and 

misrepresent with impunitv in their rebuttal statements. 

-^(...continued) 
110. n. 108 I Aug. 6. 1996 Mhereinaiter cited as " l P SP"). 

— Th-; Board's procedures with regard to cross-examination of rebuttal witne sses are fully 
consistent vvith due process. To that end. the hearing provisions ofthe .Administrative Procedure 
.Act prov ide that a party is entitled "to conduct such cross-examination as may be required lor a 
full and true disclosure ofthe tacts."" See 5 I'.S.C. Îj 556(d). 

.Applicants" c .mention that they hav e ••voluntarily"" offered to make their rebuttal 
witnesses available for deposition. CS.X NS-18h .it 2 and CSX "NS-I 88 al 18-19. is no concession 
of voluntanness at all. 



B. .All Discovery Tools .Are Available in Railroad Consolidation Proceedings. 

rh(? issue presented in this .Appeal ultimate y is vvhether commenting parties are 

limited to the use oi depositions to test the rebuttal verified statements, or whether all ofthe 

Board"s discovery tt ols may be utilized. As quoted in the Background Mscussiop above, 

applicants in their Initial Objeclions seek lo distinguish betvveen "depositions'" and "discovery .""^ 

EFM respectfully submits thai there is no such distinction available either under the Board" s 

Tv ^ulations or in the goveming proced.-ral orders. 

-As set forth in Subpart B of Part 1114 ofthe Board's rules, depositions are simply 

one ofthe variety of discovery techniques. Tlis is consistent with Rule 26(a) of the Federal 

Rules of Civ il Procedure which describes Discovery M-'thods as follows: 

"Parties may obtain disco, en bv cne or more ofthe following 
methods: depositions upon m \ e\aminalion or vvritien quesiions: 
written interrogatories: production of documents or things or 
pennission to enter upon land or other property, for inspection and 
olher purposes: physical and mental examinaiions: and requests for 
admission. 

Commentary on the I .'deral Rules recognizes that "The methods of discovery are 

cohiplementary. rather than alternaliv e or excl isive. I hus, a p my may take both depositions and 

interrogatories, as long as he is not attempling lo circumveni a ruling ofthe court or to harass or 

oppress the adverse party."""- .Again, the Board"s general discovery rules follow practice under 

the f ederal Rules, specifically providing that •"methcids of discovery may be used in any sequence 

Similarl;. Jud^c l ev en'.'ial found "'a difference betvveen a document supplied in respon,se 
to a discovery request and the cross-examination ofthe rebuttal witness by deposition.'" 
Discovery l r at 130: however, he did not explain the distinction helween the two forms of 
e\ idence. 

^ 10 Fed Proc . 1.. Fd. ^ 26:7 (19v4). 
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and the fact that a party is cond icting discovery. whether by deposition or otherwise, should not 

operate to delay any party's discov cry." 49 C.F.R. § 1114.21(d). Moreover, the Board's rules 

state thai "All discovery p ocedures may be used by parties without filing a petition and 

obtaining prior Board appicnal." 49 C.F.R. s} 1114.2Itb). 

The Board's general discovery rules are adopted for this procee.iing by Discovery 

Guideline No. 2, which states: 

The Board's discovery rules set forth at 49 C.F.R. pt. 1114 will apply to 
this proceeding except as modified by Board decision or by these 
discovery guidelines. 

The Discovery Guidelines provide no explicit limitation on discovery techniques, other than (i) 

limiting depositions to on -e for each witness for each statement (Discovery Guideline No. 12), 

and (ii) imposition of a discovery moratorium in advance of the October 21 comment due date 

(Discover, Guideline No, 19). Had another limitation been intended, it is obvious that applicants 

— vvho initially proposed the Discovery Guidelines — knew how to expressly state sue. 

limitation. .As to treating discovery differently for this proceeding than under the Board's 

Part 1114 rules, other than generic references to "discovery requests" and "discovery responses," 

the Discovery Guidelines make no specific prov ision with regard to interrogatories, document 

production requests, requests for admissions or olher discovery techniques. Notwithstanding, as 

clearly evidenced by the decisional rec-id in this proceeding, ^uch techniques hcive been utilized 

bv commenters and .Applicants alike.-'- Moreover, there is r J ba; is in t.he Discovery Guidelines 

or the Board's discov ery rules to arbitrarily ^'-.tinguish betw .en the discovery techniques 

av ailable to lest the primary application ard those available to test the rebuttal verified 

.See Decision Nos. ! 1. 26. 32 ana 53 and 61. 
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statements. Nor is there anything in Decision No. 6 which explicitly or implicitly indicates that 

depositions are the exclusiv e means of testing v erified statements, rebuttal or otherwise. 

As hereinbefore indicated. EFM has found no case directly on point vvith the issue 

of w hether the testing of rebuttal verified statements is limited to depositions. I UP SP 

Decision \o 35. cited by applicants in both CSX/NS-186 and CSX/NS-188, the Board denied a 

request of Kansas City Southern Railway that applicants be required to amend the primary 

application to reflect the settlement agreement with Chemical Manufacturers Association "or, 

alternatively, that we allow parties to conduct discovery and submit evidence relating to the 

CMA settlement." L P SP Decision .\o 35 at p. 3. While denying the request to require 

amendment ofthe priniary application or to modify the procedural schedule, the Board noted 11.̂  

availability ofthe applicants' witnesses for deposition and acknowledged that "Said discovery 

may lake place, and infonnation gained in such depositions tnay be included in the briefs..." hj. 

at p. 3. This case did not deal with any specific discovery request, o- the use of any specific 

discovery tools, bul rather concerned modification ofthe procedur >' schedule to enable discovery 

— nol only by KCS but ralhcr by "all parties of record" — ofan undisclosed nature to go 

forward.'^ In point ot faci. wilhoul delaying the proceeding, a concem raised by applicants in 

response to the KCS molion. Id. al 2. KCS achiev ed its alternative relief through the depositions. 

Additionally. L P SP Decision .\'o 40 coneemed discovery at the post-rebuttal 

stage of proceedings. In an appeal filed on the due date for briefs in the UP/SP proceeding, KCS 

sought an order to compel BNSF to produce documenis concerning a consult.mt's study 

performed approximatelv five-six v ears earlier. KCS was denied enforcement of ils discovery 

ii - Sec. KCS-49 at 10 (Apnl 29. 1996. I T SP Proceeding). 

10 



based upon issues of relevance and timeliness, including the fact lhat it had failed to prosecute an 

earlier request for the same document. In upholding the decision ofthe presiding administrative 

lavv judge as nol constituting an abuse ot'his discretion, the Board noled that tne lurlher 

discovery sought siudies which "are r.ot new studies introduced in the .April 29 rebuttal filings." 

hi. at p. 5. Notablv the Board did nol find lhat KSC vvas limited to use of depositions for 

impeachment <n\ brief nor did it find that document produciion requests or olher discov ery 

techniques are nol available in testing rebuttal evidence. Raiher. the Board's distinguishing thc 

KCS discovery from document discovery arising out ofthe rebuttal filings is supportive of 

EFM"s position in this appeal 

C. Interrogatories, Document Production Requests and Other Discover} Tools 
Are Both .Appropriate and Necessary 

.As a policy matier, the ruling on appeal herein has the effect of elevaung 

discovery depositions over the use of interrogatories, document production requests and other 

dis cov ery techniques for ev identiary purposes. 7 his is diametrically opposite of the customary 

practice in developing a full and complete ev identiary record. Deposition is the discovery tool of 

last resort, employed once the documentary, record has heen established.'̂  Interrogatories 

If carried lo ils logical conclusion, applieanis" rationale distinguishing between deptxsilion 
test inony and documentary ev idence would bar commenters from including workpapers required 
to be produced bv applicants in >upport of their rebuttal testimony , or deposition exhibits, as 
exhibits to the bnefs. l he illogic of applicants' position is lhal any such limitations could be 
defeated by having the witness read the subject document into the deposition record. 

I nder the former t.iscovery rules applicable lo proceedings before the Inlerstate 
Commerce Commission discov ery depositions were available only upon petilion lo the agencv. 
vvhereas written intcrn gaiories and requests for admissions were available without seeking 
agency approval. .SVc former 47 C.F.R. 1114 21(b)(2) and 1114.22(b) and (c), 
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provide a means for developing and assessing factual information which may not be readily 

available at deposition. Indeed, applicants" preference for depositions over written 

interrogatories may be intended to enable applicants to avoid confronting unfavorable facts 

through the witness citing to limited knowledge and unfamiliarity with detailed information.^ 

Moreov er, documents constitute the "best evidence," as compared vvith a witness' recollection or 

characterization of what a document may contain. 

The illogic of the ruling on appeal is apparent in the context of EFM's document 

requests. Witness Mohan, in responding to E^M concerns about roule efficiency from the 

Monongahela region to New Fngland of NS v ersus CSX, stated in his rebuttal verified statement 

that "NS has concluded agieenieiils wilh Canadian Pacific Rail systeni (CP) and with Guilford 

Transportation (GTI) to provide for efficient handling of traffic...enabling the same type of two 

carrier service that a CSX/Gl I routing would supply."— EF.M requesled a copy ofthe relevant 

agreements.— EFM ilself can judge, upon review ofthe relevant agreements, whether the 

agreements achieve the described results. There is simply no reason to require applicants' 

consultant to trav el from San Francisco for a deposition in order fo characterize an agreement 

EFM can evaluate hself or to require EFM to have ils ability to test applicants' contentions on the 

See. t'.^'. the deposition testimony ol W itness l t)x concerning his inilial ' erified 
slatement. appended lo HFM-7 at Tab 2. Mr. Fox, the NS coal witness, was very equivocal in his 
knowledge. I ox Dep. at 16. 37. 

^ Mohan RVS at 73. CSX/NS-1 77. 

^ See Exhibit \ o 1. Document Production Request .N'o. 1. 
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effect ofthe agreements filtered through their witness.— In any event, applicants" witness 

already has stated his opinion of what the agreemenis achieve; EFM and the Board can evaluate 

that testimony only through review of the document itself 

The Board's inlerest in secunng a complete and accurate record supports use of 

the most efficient discovery techniques designed to develop record information; and it is not 

applicants" prerogative to attempt to control the manner in which commenters test the verified 

statements of applicants" witnesses. 

W HEREFORE, THE PREMISES CONSIDERED, Eighty-Four Mi iing Company 

respectfully umes the Surface Transportation Board to overrule the decision of Administrative 

I •".v, Judge Leventhal and to order responses to EFM's discovery. 

Respectfully submitted. 

A 
Martii, v̂  . B 
Keil-jr and H( 

rcovici 
ckman LLP 

\\'ashiiigton, 
(202)434-41 

lOO: <j Streei. N'V\'. Suite 500 West 
)C 20001 

•4 

lev for t i g .Attorney for Eighty-Four Mining Company 

Januarv 13. 1998 

^ But See n. 25. supra. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy ofthe foregoing .Appeal of Eighty-Four Mining Company 
from Denial of Molion to Compel Responses to Discovery was seived on this 13'' day of 
January. 1998. by first-class mail, postage prepaid, upon All Parties on the Resirivted Service 
Lisl. and by hand, upon: 

Drew A. Harker, Esquire 
Christopher P. Datz. Esquire 
Su.san Cassidy, ILsquire 
Amold & Porter 
555 12" Street, NW 
W ashington, DC 20004-1202 

John V. Edwards, Esquire 
Richard .A. Allen, Esquire 
Patricia F. Bruce. Esquire 
Zuckert, Scouti & Rasenberger. I.LP 
888 Seventeenth Streei. NW 
Washington. DC 20006-3939 

Gerald P. Norton. I:squire 
Harkins Cunningham 
Suite 600. 1300 Nineteenth Street, N'vV' 
Washingion. DC 20036 

David .A. C oburn, 'r̂ squire 
Steptoe & Johnson. LLP 
1330 Connecticut .Avenue. NW 
\\ ashington, DC 20("36-1795 

Honorable Jacob Lev enthal 
.Administrative Lavv Judge 
Federal Regulalory Energy Commission 
888 Fir.st Streei. NE, Suite 1 IF 
W ashington. DC 20426 

Serv ice copies oth .-r than to parties receiving service by hard do not include exhibits, .All 
discovery documents have been previous.v sent to the Restr.cted Service L' : l . Additioni.'! copies 
w ' he pn n ided upon request. 

Manin W. Sere, v ici 
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EXHIBIT 1 

i ; iM- io 

Bi:i ()RF THE 
SURFACE TRANSPOR I A l ION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC., 
NORFOLK SOUTHERN CORPORATION AND. 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES'AGREEMENTS — 
CONRAIL. INC. .AND CONSOLID.ATED RAIL CORPOR.ATION 

EIGHTY FOI R MININ(; C OMPANV, INC.'S 
THIRD SET OF INTERROCJATORIES AND 
DOCl MENT REOl FSTS TO APPLICANTS 

^ lartin W. Bcrcov ici 
:\hur S. Garrett III 

KI;LLER AND HEC K.VLAN. I.LP 
1001 G Street. N.W. 
Suite 500 Wes' 
Washington. D.C. 20001 
Tel: (202)434-4100 
Fax: (202)434-4646 

.Attorneys for Eighty Four Mining Company. Inc. 

December 24. 1997 



Bi:i()RE HIE 
SURFACE : RANSPOR I A I ION BOARD 

FINANCE DOCKETNO. 33388 

CSX CORPORATION A,\'D CSX TRANSPORTATION. U 'C, 
NORFOLK SOUTHERN CORPOR.ATION AND 
NORFOLK SOUTHERN RAILW AY COMPANY 

— CONTROL AND 0 P I : R A T I N 3 LEASES'AGREEMENTS — 
CONRAIL. INC. AND CONSOLID.ATED F \1L CORPOR.A f I(3N 

EIGHTH FOI R .MINING CO.MrAN\ . INC.'S 
THIRD SET OF INTERROG ATORIES AND 
DOCUMENT REOl ESTS TO APPLICANTS 

Pursuant o 49 C.F.R. Pan 11 U and the DLscovery Guidelines entered in this proceeding 

pursuant lo Uecision No. 10. served June 27. 1997 ("Discovery Guidelines"). Eighty Four Mininu 

Company . Inc. ("EF.M"") directs the f.illowing inierRigatories and document requests t.t CS.X 

Corporation. CS.X Iransponation. Inc., Norfolk Souihern Corporaiion, Norfolk Southern 

Railwav Company. Conrail. Inc. and Con-.olidated Rail Corporaiion. collectively refened to as 

"Applicants," 

DEFINITIONS 

1. '.Applicants' means CSX Coiporation, C SX Tran.sportation. Inc.. Norfolk Souihern 

Corporation, Norfolk Southern Railway Company, Conraii. Inc. and Consolidated Rail 

Corporation, individually and collectively, together with any parent, subsidiary or affiliated 

corporation, partnership or other Iega' entity. 

2. 'CSX' means CSX Corporation. Inc. and -CS.XT" nieans CS.'K Transportation. Irc. 

3. '.N'S' nieans Norfolk Southem Corporation 



4. 'Conrail" means the Con.solidated Rail Corporafion. 

5. 'STB' means the Department of Transportation's Surface Transportation Board and 

any predecessor or success ir agency or department charged bv Congress vvith authoritv over 

railroad mergers and combinations. 

6. The "Pittsburgh Seam" means the belt of coal mines and coal markets located in 

that geographical area south of Pittsburgh. Pennsylvania, along the wesiem side ofthe 

.Monong.ihela Riv er to and into West \'irginia. The Pittsburgh Seam extends from southwestern 

Pennsv Ivania through the West \ irgin.a panhandle into Ohio. 

7. '.Application" means the application lhat CS.X. NS. and Conrail tiled •.viti: the S TB 

on June 23. 19Q7. seeking STB approval for CSX and NS to acquire control of Conrail. 

8. 'Competition' includes bolh intramodal and intermodal competition and. vvhere 

applicable, includes source conipetit;-.)n. 

9. 'Describe,' when used in 'lation to a discussion, meeting or other communication, 

means to identifv ihe pa^icip.^nts. the date or time period when the communication look ,ilace. 

the location ofthe participants ai the time ofthe communication and a detailed summary ofthe 

ontent of the communication. 

10. Document' means ar.y writing or other compilation of information, vvhether 

printed, typed, handwritten, recorded, or produced or reproduced by any other process, including: 

intracompany communications; electronic mail: conespondence; telegrams; memoranda, 

contracts: instruments; studies: projections: forecasts: summaries, notes, or records of 

conversations or interviews: minutes, sunn. <ries. notes, or records of conferences or meetings; 

records or reports of negotiations: diaries: calendars: photographs: maps; tape recordings: 



cvMnp'Jlci- tapes: compuler disks: olher computer storage devices: computer programs: computer 

printouts; models: statistical statements: graphs; chans: diagrams: plans; drawings; brochures; 

pamphlets: news articles: reports: . advertisements: circulars: trade letters: press releases: 

invoices; receipts: financial statements: accounting records; and workpapers and worksheets. 

Fuiiher. the term 'document' includes: 

a. both basic records and summaries of such records (including computer 

runs); 

b. both original versions and copies that differ in any respeci from original 

versions, including notes: and 

c. bolh documents in the possession, custody, or control of Applicants and 

documents in the possession, custody, or control of consultants or others vvho have assisied 

.Applicants in connection vvith the Transaction. 

I I . 'Idemify-,' 

a. when used in relation to an individual, means to state the name, address, 

and home and business telephone nuinber ofthe individual, the job title or position and the 

employer of the individual at the lime ofthe activity inquired of and the last-known position and 

employer of the individual; 

b. when used i i relation to a corporation, partnership, or other entity, means 

to state the name ofthe entity and the .address and telephone number of its principal place of 

business; 

c. when used in relation to a document, nieans to: 



(1) state the type of document (e.g.. letter, memorandum, report, 

chart): 

(2) identify thc author, each addressee, and each recipient: and 

(3) state the number of pages, title, and date ofthe document; 

d. w hen used in relation to an oral communication or statement, means to; 

(1) identify' the person making the communication or statement and the 

person, persons, or entity to w hom ihe communication or statement was made: 

(2) state the date and place ofthe communication or statement; 

(3) describe in detail the contents ofthe communication or statement: 

and 

(4) ideniify all documents that refer to. relate to or eviden ;e the 

conimuaieati.in or statement: 

e. when used in any other context means to describe or explain, 

12. 'Including' means including without lip-.itation. 

13. 'Person' means an individual, companv . partnership, or other entity of any kind. 

14. 'Prov ide' (except where the word is used with respect to providing service or 

equipment) or 'describe' means to supply a complete narrative response. 

15. 'Rates' include contract rales and tarifT rales. 

16. Relate to' and •relating to' have the broadest meaning according lo them and 

nclude but are not limited to the follovving: directly or indireetlv describing, setting forth, 

discussing, commenting upon, analyzing, supporting, contradicting, refemng to, constituting, 

concerning or connected in any way with the subject in question or any part theieof 



17. 'Shipper' means a user of rail serv ices, including a consignor, a consignee, or a 

receiver. 

18. 'Studies, analv ses. and reports' include siudies. analyses, and reports in whatever 

fomi. including letters, memoranda, tabulations, and computer printouts of data selected from a 

database. 

19. References lo railroads, shippers, and other companies (including Applicants) 

include: parent companies: subsidiaries; conlrolled. affiliated, and predecessor firms; divisions: 

subdiv isions: components: units; instrumentalities: partnerships: and joint ventures, 

20. Unless otherw-se specified, all uses of the conjunctiv e include the disjunctive and 

vice versa, and words in the singular include the plural and vice versa. 

INSTRUCTIONS 

1. Unless otherwise specified, these discoverv' requests cover the period beginning 

January 1. 199;. and ending vvith the date of response, 

2. If .Applicants hav e infonnation that vvould permit a partial answer to any 

intenogatory. but they would have to conduct a special sludy fo obtain information necessary to 

provide a nmre complete response to lhat interrogatory, and ifthe burden of conducting such 

special studv would be greaier for .Applicants than for EFM. then; 

a. state that fact: 

b. prov ide the partial answer lhat may be made with information available to 

.Applicant: 



c. identify such business records, or any compilation, abstract, or summarv 

based ihereon, as will perniit EFM to derive or ascertain a more complete answer; and 

d. as provided in 49 C.F.R. y 1114.26(b), produce such business records, or 

any compilation, abstract, or summary based thereon, as vvill pennit EF.M to deriv e or ascertain a 

more complete answer. 

3. All documenls responsive to a document requesi should be produced, including 

each copy ofan original that differs in any way from the original, including, but not limited to, 

dift'erences caused by markings on. or other additions to, such copy or deletions of parts ofthe 

original 

4. I fa document resf)ons:ve to a panicular document request is known to have been 

in existence but no longer exists, state the circumstances under vvhich it ceased to exist, and 

identify all persons hav ing knowledge ofthe contenis of such docun--ents. 

5. Ifthe information sought in a particular interrogatory is contained in existing 

documents, those documents mav be specifically identified, and pursuant to 49 C F.R. 

1114.26(b). .Applicants may produce legible, complete and exact'. opies ihereof s long as the 

original documenls are retained and w ill be made av ailable if requested: hovvev er. the documents 

shall be produced within the fifteen-day time period provided for responding lo these 

interrogatuiies and shall be identified as being responsive to that particular interrogatory. In such 

case, the copies should be sent by expedited deliver., to the undersigned attorneys. EFM vvill pav 

all reasonable dsts for duplication and expedited delivery of documents to its afiornevs. 
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6. If Applicants' reply to any intenogatory includes a reference lo the .Application 

filed in this proceeding, such response shall specify the volume(s) and e.x.'ict page number(s) of 

the .Application where the inforniation is contained. 

7. If any inf^-irmalion or document is withheld on the ground that it is privileged or 

otherw ise not discoverable. 

a. identify the infomiation or document (in the manner provided in 

Definition .2 supra): and 

b. state the basis for the claim that it is privileged or otherwise not 

discoverable. 

8. Wliere any intenogatory or document request refers lo '.Applicants' or lo .-̂ ny 

',Applicant,' and the respon.se for one ,Applicant vvould be different fiom the response for other 

Applicants, g ve separate responses for cich .Applicant. 

9. In responding to any request for dala regarding intermodal traffic, indicate 

separately data for trailers and for containers. 

10. If any .Applicant knows or later learns that its response to any intenogatory is 

incorrect, it is under a duty seasonably to conect that response. Pursuant lo 49 C.F.R. § 1114.29, 

Applicants are under a duly .seasonably to supplement their responses vvith respect to any 

questions directly addresse-I to the identity and locations of persons having knovvledge of 

discoverable matters. 

11. If .\pplicants have any questions or require any clarification conceming any 

interrogatory or document production requesi. please contact undersigned counsel lo discuss and 

resolve any such issue. 
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12. For each interrogatory, identify the indiv idual prov iding the responsive 

information, including company affiliation and job title. 

INTERROGATORIES 

1. For locations vvhich post-transaction vvill be exclusively served by CSX, describe 

how NS inte.-ids to "'pursue [] business to locations novv on Conrail that Mine 84 currently 

.serves"" (Fox R\'S at 4). including; 

(i) i f NS intends to offer CS.X joint-line arrangements, the point of 

inlerchange and the formula or basis for division of revenue: 

(ii) if NS intends to ofYe.- interchange v ia reciprocal switch, the switching f c : 

(iii) for any other anani ement N'S intends to offer lo CS.X. the nature of and 

financial basis for the anangement; and 

(iv) the means by which NS vvill endeav or to assure that anangements by 

which Mine 84 may continue to oblain access to CSX-served locations ate 

competitiv e vvith single-line movements by CSX from former 

Monongahela Railway-served coal mines. 

2. Identify the anticipated ••new markets for .Mine 84 coal through the expanded 

single-lin • reach ofthe NS system"" (Fox R\'S at 4). including; 

(i) the coal consuming customer at each location; 

(ii) fhe route mile distance from Mine 84 to each location: and 
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(iii) the current coal source tor each location, including mine, mine operator. 

quantity, heal content, sulphur content and distance from said existing coal 

source to each coal deliv ery or consumption poinl. 

3. With regard to the expectation tha. '•the predominance at jointly-served producers 

in the Monongahela region will tend to set the marketplace for that coal"" and the conlinuing 

explanation lhat " i l is not unreasonable to conclude that rates realized by EFM w-ll be affected by 

the pressure of market forces established by the railroads" rates from jointly-served mines."" (Fox 

R\'S at 4-5); 

(i) Is it NS" conlenlion that iransportation for coal from Mine 84 wiM be 

pnced competitively vvilh coal from the joimH -served mines, or that 

transportation for coal from Mine 84 may be priced competitively vvitli the 

coal from jointly-serv ed mines'? 

(ii) If the answer to Interrogatory 3(i) is lhat the transportation for coal from 

Mine 84 will be priced competitively w ith the coal from the jointlv-served 

mines, what assurance does NS offer to Mine 84 and to the Board that said 

intent will be carried out. bolh by preseni and future managers responsible 

for coal iransportation marketing by NS'? 

(iii) Please describe all expei ience of NS bearing on the ""expectation"" and the 

"not unreasonable conclusion"" lhat transportation pricing for Mine 84 coal 

vvill be affected by the "'pressure of market forces established by the 

railroads' rates from joinlly-s rved mines,"" including identification of 

other markels where all but one producer/shipper are sen ed by tvvo or 
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more rail carriers, the rates offered by NS U) the shipper vvhich is served 

exclusively by NS, and the NS rates offered to and the rates implemented 

for shippers or production points which are served by NS and at least one 

olher railroad. 

4. With regard to "the new ctility market for Mine 84 coal on the current NS system 

[vvhich] will include, at a minimum, facililies in at least five states (Virginia, Ohio. Kentucky, 

Tennessee and North Carolina) that in 1996 consumed a total of approximately 26 million tons of 

coal."" (Fox RVS at 5-6). please; 

(i) Identify each facility comprising the approximate total of 26 million tons 

of coal, by name, ow ner or operalor and location, and the quantiiy of coal 

consumed at each such facilitv in 19Q6; 

(ii) For each of the facililies identified in Interrogatory 4(i) abov e, slate the 

origin location, mine, mine operator and volume of coal moving to each 

destination; and 

(iii) For each coal mine identified in Intem:)gatory 4(ii) above, s'ate the heat 

content and the sulphur content ofthe coal produced by that mine. 

5. With regard to the me;allurgica! coal markets and the ability of .Mine 84 through 

NS service ""to participate in supply blends and product packaging vvith other NS-served coal 

producers.•• (Fox R\'S at 6); 

(i) Identify all metallurgical coal cuslomers served by NS; 

(ii) For each party identified in Inter igatory 5(i) above, identify each of the 

origin mines from vvhich coal is shipped to those metallurgical coal 
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niarkets. the volume f rom each mine for 199(v. and the sulphur content of 

the c.ial fn>m each ofthose mines: and 

(iii) For NS provided blending .services, including blending of coals for export, 

state the product specifications for coal bienc'ed for the metallurgical 

markets. 

6, With regard to the "competitive advantage post-Transaction bv virtue ofthe fact 

that EFM is closer physic;illy to virtually all ofthe coal markets on the nevv NJ system than the 

mines on the former Monongahela Railway ."" (Fox RVT at 6-7): 

(i) State vvhether the ""competitive ad'.'antage"" applicable to coal markets lo be 

acquired from Conrail is any different post-transaction than pre-

transaction; 

(ii) Ifthe respon.sc to Interrogatory 6(i) is in the affirmative, state how the 

"'competitiv e adv antage"" oi the nevv NS system is dif ferent from the 

competitive advantage or position of Mine 84 on the pre-transaction 

Conrail w ith regard to each powct piant, lake destination (Sandusky and 

Ashtabula) and ocean destination (Baltimore ard Lambert's Point), 

including pre- and post-transaction routings; 

(iii) Vor each destination for which EFM is asserted to be closer to the coal 

market post-transaction than pre-transaction, state the distance by vvhich 

EFM is closer, and the pc st-iransaclion total route miles; and 

(iv) lixplain whether the term "rale district"" in Fox RVS at pages 6-7 is 

uliii/ed in the same maimer as the term, ""rate distncC is utilized in Fox 
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R\'S at pages 4-5. Ifthe u.se ofthe terms is nm svnonyinous. explain the 

difference. 

7. Explain how NS intends to establish "mutually satisfactory agreements that permit 

the economical mov ement of coal through joint-line service"" with CSX (Fox RVS at 7). taking 

into i.ccount that CSX would serve mines on the former Monongahela Railway that produce coal 

comparable to. and directly competitive vvith, the coal produced by EFM. 

8. With regard to the ""some 20.6 million tons of interchanged utility and 

metallurgical coal traffic"" handled by NS in 1996 (Fox RVS al 7); 

(i) Stale the quantity of Pittsburgh Seam coal interchanged with Conrail. and 

state each destination, and the volume and origin location and mine for 

each destination receiving such coal handled via NS; 

(ii) For each NS-served destination included within the above-quoted 

staiement. identify the destination localion. the customer, the origin ofthe 

coal lo each customer, the volume for each customer from each origin, the 

origin carrier, the route miles, and the heat content and sulphur content 

characteristics ofthe coal; 

(iii) For each NS-served origin included vvithin the above-quoted statement, 

state the origin, the mine operator, each customer name and location, the 

V olume. the destination carrier, the route miles, and the heal and sulphur 

ccmient characteristics for each origin; 

(iv) For each destina'icn identified in Interrogatory 8(ii) above, identify each 

mine on the NS system producing coal of like heat and sulphur content 
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characteristics as the coal being transported in interiine serv ice to lhat 

destination, and stale the route miles between each said mine and each 

such deslinaiion localion; and 

(v) For each origin identified in Interrogatory 8(iii) above, identify each mine 

served by the destination carrier producing a coal of like heat and sulphur 

content characteristics as the coal for vvhich NS serves as the origin carrier, 

and provide route miles for any idenlified mines and the destination. 

DOCUMENT PRODUC TION REOUESTS 

1. Provide the agreements with the Canadian Pacific Rail Sys'em and Guilford 

fransportation relaling to the handling oftraffic between Binghamton and Alb.iny, .New York 

(Mohan R\'S at 7r). 

2. Prov ide all documents setting forth specifications for metal'.urgical coal used by 

NS in blending coal for export or for open market domestic sales. 

3. P"ovide all siudies or 'Cther documenls vvhich support the statement that ""the level 

of coal tratr.c mov ing betw een the current NS territory and the future NS portion of Conrail is 

expected to rise to even greater levels in later years" (Fox RVS at 8). 
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Respecif illy submitted. 

Martin W. Btrcovici 
Arthur S. G Jrett III 
KELLER A i ' D HECKMAN, LLP 
1001 G Strek N.W., Suile 500 West 
Washingtoi/ D.C. 20001 
Tel; (202)H34-4100 
Fax: (2021 434-4646 

Attomeys for Eighty Four Mining Company, lnc 

Deceniber 24. 1997 
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CERTIFICA J E OF SERMCE 

1 hereby certify that Eighty Four Mining Company, Inc.'s foregoing Third Sel of 
Intenogatorics and Document Requests to .Applicants, was served this 24'*' day ofDecember. 
1997, by hand delivery upon counsel for the Applicants; 

Drew A. Harker, Esquire 
Jodi B. Danis. Esquire 
Christopher P. Datz, Esquire 
Amold & Porter 
555 12" Sireet, NW 
Washington. DC 20004-1202 

David H. Coburn. Esquire 
Steptoe & Johnson. LLP 
1330 Connecticut .Avenue. NW 
W ashingion, DC 20036-1795 

John V. Edwards. Esquire 
Patricia Bruce. Esquire 
Zuckert. Scoutt c'i: Rasenberger. L.L.P. 
888 17'' Sireet, N W' 
Sfite 600 
W ishington. DC 20006-3939 

Gerald P. Norton, E quire 
Harkins Cunningham 
1300 Nineteenth Sireet. NW 
Suite 600 
Washington, DC 20036 

Honorable Jacob Lev enthal 
.Administrative Lavv Judge 
Federal Energy Regulalory Comniission 
Ot'fice of Hearings. Suite 1 IF 
888 Firsl Street. NE 
Washington. DC 20426 

and. b> first-class mail, postage prepaid, upon the Restricted Service List. 

Martin W Bercovici 



EXHIBIT 2 

CSX/N.S186 

BEFORE THE 
SURFACE TRANSPORTA fION BOARD 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONR.AIL INC. AND CONSOLIDATED RAJL CORPORATION 

STB FI.NANCE DOCKET NO. 33388 

APPLICANI S' INITIAL OBJECTIONS TO 
EIGHTY FOUR MINING COMPANY. INC.'S THIRD SET OF INTERROGATORIES 

AND DOCUMENT REQUESTS TO APPLICANTS 

Applicants '̂ hereby .submit their initial objections to Eighty Four .Mining Company. 

Inc.'s ("EFM") Third Set of Interrogatories and Document Requests to Applicants (EFM-10). 

These initial objections are filed pursuant lo Paragraph 16 cf die Discover,' Guidelines 

adopted by Decision No. 10. served June 27, 1997. which provide that "[a] respouding party 

shall, witliin five business days after receipt of service, sen'e a response stating all its 

objections to an/ discover)- requesi as to which the responding party has then decided that it 

will be providing no affirmative response. . . . " Applicants reserve the right to answer or 

object to each and every discovery request, definition and instniction set foith in EFM-10 

witiiin the time frame set forth in Pamgraph 16. 

"Applicants" refers collectively to CSX Corporation and CSX Transportation, 
Inc. (collectively "CSX), Norfolk Southern Corporation and Norfolk Southem Railway 
Company (collectively "NS") and Conrail Inc. and Consolidated Rail Jorporation 
(collectively "Conrail"). 



On October 21, 1997. EFM filed its Comments and Requests for Conditions (EFM-

7). In that filing, EFM requested conditions based on allegations that; 1) all of EFM's 

competing mine operators would be receiving increased rail transportation options vvhile 

EFM would not: and 2) EFM would not have single-line access to utility plants and industrial 

customers currently on Conrail that would be served, post-transaction, by CSX. 

EFM had a full, fair and adequate oppormnity to serve discovery and participale in 

the depositions of Applicants' witnesses during the initial discovery period (June 23. 1997 

Ihrough October 21, 1997) in this proceeding, and in fact did so. Subsequent to the filing of 

Applicants' rebuttal, however, EFM served EFM-10, more than two dozen discovery 

requests (including subparts). These requests attempt to explore issues rr̂ istd by two rebunal 

witnesses (John William Fox. Jr. and D. Michael Mohani in their rebuttal verified statements 

submined with the Applicants' December 15, 1997 comments. Applicants voluntarily have 

offered to make both Mr. Fox and Mr. Mohan available to E^M and others for cross-

examination concerning their rebuttal verified statements, and in fact have already scheHulcd 

for deposition at EFM's rcqutet the cross-examination deposition of Mr . Fox for Januiiry 16, 

1998. 

Under the procedural schedule governing this proceeding, however, EFM does not 

have the right to make any funher evidentiary filings. Although past STB and ICC practice 

vvould permit EFM to cross-examined Applicants' offered rebunal witnesses in such 

depositions, and to cite the resulting testunony in its February 23, 1998. brief, such past 

practice does not permit EFM discovery, Cf Union Pacific Corp,, et al. - Control and 

Merger - Southem Pacific Rail Corp., ct al.. Finance Docket No. 32760, Decision No. 35, 



served May 9. 1996 (denying Kansas City Southern written di.scovery concerning applicants' 

settleraeiit with fhe Chemical Manufacturers As.sociation wiiich was discussed by applicants' 

oftered rebuttal witnesses: notmg that KCS could participate m the deposition of such rebuttal 

witnesses). 

James C. Bishop. Jr. 
William C. Wooldridge 
J. Gary Lane 
James L. Howe I I I 
Robert J. Cooney 
George A. .Aspatore 
Roger A. Petersen 
Norfolk Southern Corporation 
Three Conunercial Place 
Norfolk. \'A 23510-9241 

AUen 
\ ' . Edwards 

Patricia E. Bruce 
Zuckert, Scoutt Rase:iberger LLP 
SSS Seve.'iieenth St.'eet. .N' W. 
Suite 600 
Washingtcn, .0 " 20006-3939 

John .Nannes 
Scot B. Hutchin.s 
Skadden. Arps. Slate, Meagher 

•Si Flom LLP 
1440 New 'N'ork Ave . N W 
Washingion, D C 20005-2111 
(202) 371-740'0 

Counse! for Sorfolk Soiahern 
Corporation and Sorfolk Southern 
Railwa\ Conwanx 

Respectfully submitted, 

Mark G. Aron 
Peter J, Shudtz 
CSX Coiporation 
One James Center 
902 East Caiy Street 
Richraond, VA 23129 
(804) 782-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transponation, Inc 
500 W'ater Street 
Jacksonville. FL 32202 
(904) 359-3100 

Deiuiis G. Lyons 
Drew A. Harker 

Arnold & Poner 
555 12th Street. .N W. 
Washington. D C 20004 
(202) 942-5000 

.Samuel M. Sipe. Jr. 
David H. Coburn 
Steptoe & Johnson l.l.P 
1330 Connecticut .Avenue 
Washineton. D C 20036 
(202) 429-3000 

Coumel for CSX Corporation 
and CSX Trarisportation. Inc 



Dated. January 2, 1998 

Timothy T. O'Toole 
Coastance L. Abrams 
Consolidated Rail Corporation 
Two Commerce Square 
2001 Market Street 
Philadeip.hia. PA 19103 
(215) 209-4000 

l*aul A. Cunningh: igham 
Gerald P. Norton 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, D.C. 20036 
(202) 973-7600 

Counsel for Conrail Inc. and 
Consolidated Rail Corporation 
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CERTIFICATE OF SERVICE 

I . John V. Edwards, cenify lhat on January 2. 1998. I cau.sed to be served by 

facsmule service a true and coirect copy cf the foregoing CSX/NS-186, Applicants' Initial 

Objection.s to Eighty Four Mining Company, Inc 's First Set of Interrogatories and 

Documents Requests to Applicants (EFM-10) on all parties that have submitted to the 

Applicants a Request to be Placed on die Restricted Servi :e List in STB Finance Docket No. 

33388. 

Dated: Januarv 2. 1998 



I.A-w O F F I C E S 

K E L L E R A N D H E C K M A N H P 
EXHIBIT 3 
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The Honorable Jacob Leventhal 
.Administrative Law Judge 
Federal Energy Regulator>' Commission 
888 First Street. NE, Suite 1 IF 
Washington, DC 20426 

Re: CSX Corporation and CSX Transportation, Inc., Norfolk Southern 
Corporation and Norfolk Southern Railway Company — Control and 
Operating Leases/Agreements — Conrail, Inc. and Consolidated Rail 
Corporation: STB Finance Docket No. 33388; REQUEST OF 
EIGHTV-FOUR MINING COMPANY FOR DISCOVERY CONFERENCE 

Dear Judge Leventhal: 

The purpose of tnis letter is to confirm my conversation ofthis date vvith Jennifer Schmidt 
of your oflice scheduling a discovery conference at 9 30 a m on Thursday, Januarv' 8. for the 
purpose of considering Eighty-Four Mining Comparv's EFM) request to compel applî ; ..nts to 
respond to EFM's Third Set of Interrogatories In accordance vvith Discovery Guideline No. 18 
concerning Resolution of Disputes, this lelter provides nolice ofthe discovery in dispute 

Follovving receipt and review of applicants' rebuttal filing submitted December 15, 1997, 
nmning to seven volumes of approximately 4,700 pages in length, EFM propounded 
interrogatories and document production requests to applicants addressing, with specificity, the 
rebuttal testimony directed at the commenis of Eighty-Four Mining Company See EFM-IO 
(December 24, 1997 ) On January 2, 1°98. applicants served objections to EF.M's interrogatories 
and document production requests While acknowledging that EFM's discovery requests 
••attempt to explore issues raised by two rebuttal witnesses (John William Fox, j'r and D Michael 
Mohan) in their rebuttal verified statements submiited with the Applicants' December 15, 1997 
comments," .vcv CS.X/NS-186 at p 2 (January 2. 1998). applicants are stonewalling and refiising 
to provide responses to the wntten interrogatories and document production requests In lieu of 
responding to the written discovery and document requesls, applicants state they "voluntarily 
have ofl'ered to make both .Mr Fox and Mr .Mohan available to EFM and others for cross 
examination concerning their rebuttal verific.-̂  statements.." Applicants allege that "past STB and 
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ICC practice vvould permit EFM to cross examined (sic) Applicants' offered rebuttal witnesses in 
such deposition.s, and to cite the resulting testimony in its February 23, 1998, brief" citing to 
Decision No 35 of the UP/SP merger proceeding, and they argue that "such past practice does 
not permit EFM discovery" Id 

Applicants attempt to draw a distinction between written interrogatories and document 
production requests on the one hand and deposition testimony on the other, which distinction is 
without merit Such a distinction is not founded in either the Discovery Guidelines goveming this 
proceeding (Decision Nos 10, 16 and 20), the Board's Discovery Rules (49 C.F R Part 1114) or 
in any applicable precedent. 

Applicants' distinction between "discovery" and "depositions" is non-sensical. 
Depositions, interrogatories and document production requests all are tools of discovery, as 
cleariy evidenced by the Board's Discovery Rules .See 49 C.F R § 1114.21-1114.30. The 
Board's rules specifically state that "All discovery procedures may be used by parties without 
filing a petition and obtaining prior Board approval," and "methods of discovery may be used in 
any sequence and the fact that a party is conducting discovery, whether by deposition or 
otherwise, should not operate to delay any party's discovery." 49 C.F.R § 1114 21(b) and (d) 

Decision No 35 in the UP/SP merger proceeding has no relevance whatsoever to the issue 
of EFM's right to secure responses to vvritien interrogatories and to the production of documents. 
Decision No 35 did not deal wiih spe. ifie discovery requested by the Kansas City Southern 
Railway Rather, KCS had requested the Board eilher to require applicants to amend the primary 
application "or, alternatively, that we allow parties to conduct discovery and submit evidence 
relating to the CM.A settlement agreement " Union Pacific Corporation, et al. — Control and 
.Merger — Southern Pacific Rail Corporation, el al, F.D No 32760, Decision No. 35 at p. 3 
(May 9, 1996) In effect, KCS vvas seeking modification ofthe procedural schedule, not to 
compel responses to interrogatories or document production requests specificallv addressed to the 
rebuttal verified statements In denying the request to modify the procedural schedule, the Board 
noted that "KCS has made no specific show ing of what additional information it intends to 
uncover in discovery that would be material or relevant to this proceeding " Id The Board went 
on lo note that UP/SP witnesses vvould be available for discovery (vvhich effectively complied 
with the KCS request lo conduci discovery) ..nd that discovery information relating to the rebuttal 
may be included in the briefs The Commission thus concluded that its "decision does not 
preclude additional information on the CMA settlement agreement from being filed" Id There is 
nothing in the text of Decision No 35 vvhich sen'es to elevate deposition discovery over written 
and docurr^ntary discovery, and to approve the use of one while disapproving the use ofthe other 
d scovery techniques as a means of testing the rebuttal testimony of applicants' witnesses. 

.Also, contradicting applicants' position that past ICC practice limits discovery' tools is the 
ICC's Decision No 17 in the UP/CNW merger proceeding, Finance Dockel No 32133 (served 
July 11, 1994), which decision is cited by applicants in initial objections to document production 
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requests of both the Erie-Niagara Rail Steering Committee and the State ofNew Vork, 
CSX/NS-183 and 184 (December 31, 1997) In the UP/CNW case, the Chicago, Central, and 
Pacific Railroad Company (CC&P), which did not sen e discovery prior to the filing of comments 
and responsive applications, served discovery requests on applicants subsequent to the filing of its 
responsive application In response to a motion to compel, the ICC's Chief Administrative Law 
Judge Cross granted the CC&P motion to compel, this decision was not appealed, and applicants 
in that case provided discovery responses See Union Pacific Corporation, et al. — Control — 
Chicago and Northwestem Transp. Co , et al, F D. No. 32133, Decision No, 17 (July 11, 1994), 
1994 WL 323928 (I.C.C ), at pp 2 and 9.' Accordingly, agency precedent is lhat discovery in 
the circumstances sought by EFM is available. 

The discovery sought by EFM, admiitted by applicants to be focused upon the rebuttal 
verified statements, is necessary in order that EFM can address the rebuttal arguments of 
applicants in its brief The informa.ion required is more appropriate tc written response than to 
deposition In any event, it is EFM's choice, nol su'oject to the control of applicants, as to the 
nature and sequence of the use of the various discovery tools in an effort to test the statements of 
applicants' witnesses 

Copies of the discovery requests, applicants' initial objections, and the decisions ched 
above are enclosed herewith for your convenient reference 

Respectfully submhted. 

Martin W Ber ovici 

Enclosures 

cc (w/out enclosure): Drew A. Harker, Fsquire (by facsimil̂ ) 
David H Coburn, Esquire (by facsimile) 
John V Edwards, Esquire (by facsimile) 
Gerald P Norton, Esquire (by facsimile) 
All Parties to the Restricted Senice List (by facsimile) 

There vvere disputes over certain specific discovery requests, and those were subject to a 
further motion to compel which were Denied by the Chief ALJ The ALJ 's decision was sustained 
by the Commission, based upon those requests being unrelated to applicants' rebuttal testimony 
and therefore outside the scope of relevance and proper inquiry at the given stage of the 
proceeding 



EXHIBIT 4 

CSv,'r^S-I88 

BEFORE TIIE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 333!i8 

CSX CORPORATION ANT) CSX TRANS?ORTATION, INC 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY 
OPERATING LEASES/AGREEMENTS.. 

COi-VRAlL INC AND CONSOLIDATED RAIL CORPORATION 

APPLICANTS' OPPOSITION TO THE STATE OF NEW YORK'S 
ERIE-.MAGARA R.\IL STEERING COMMITTEE'S AND ' 
EIGHTV-FOUR MI.VING CO.MPANT, INC.'S REQUESTS 

TO COMPEL PRODUCTION OF DISCOVXRV 

Applicants' hereby reply to the January 2, 1998 requests of The State ofNew 

York (NVS) a.".d the £.-'e .s'iagara Rail Steering Comminee (ENTIS), and the January 5. 

199S reques' of Eishty-Four Mining Company. Inc. (EF.M) to compel production of 

discovery .r̂ om Applicants. NYS and ENRS seek production of unredacted versions of 

la) the CNVCSX Set.lenen: Agreement, entided "CN-CSX Interchange and Th?Sugĥ  

Route Agreerr.ent. ar;d (h) the CP/CSX Settlement Agreement, entitled "Rate Making 

Agreement." For its p.-rt, EFM has c,bmin.J more than two dozen discovery requesls 

i ' ^ ^ ^ S ^ ^ i ^ ^ ^ ^ n ^ ' V l l ? Corporation and CSX Transportation. Inc. 
I o];ectiv ely CSXl ana Notfolk Southem Corporation and Norfolk Southem Railw, 
Company (collectively "NS'Conrail Inc, and Consolidated Rail Corporation 

ioTn d In'S- ^ '^^"^'^ ^' '̂ '̂ P"'̂ ' ^̂ -̂  ĥ̂ refore have not joined m Uns opposit, on. 

av 



(including subparts) designed to explore issues raised by two rebuttal wiuicsses in their 

rebunal veritled statements submitted with the Applicants' December 15,1997 Rebuttal, 

For the reasons set forth beiow, NYS'. ENRS' and EF.M's requests -hould be denied, 

I . BACKGROimJD 

On November 7.1997. Thc State of New York propounded requests to 

Applicants (NYS-14) seeking, inter alia, documenls related to the then recently 

announced settlements among CSX, NS and the Canadian Pacific Railway System (CP). 

NS voluntarily produced a redacted version of its agreement vvitli CP (T3ocumem NS.75-

HC-OOOOl-OOOl 1) on the basis ihat NS was planning to rely on the agreement in the 

Applicants' December 15 rebuttal filing. Because there was no issue in Lhe case to which 

the CSX/CP Settlement Agreement related, CSX objected to the production ofthe 

CP/CSX Settlement Agreement. 

On Nove-.ber 25, 1997. in response to a Motion to Compel by the State ofNew 

Ycrk (NVS-16), Administrative Law Judge Leventhal heid a discoven- conference ro 

consider requiring production ofthe CSX/'CP Senlement Agreement on NYS' Motion to 

Compel. At ihat conference, counsel for NTS argued that the CP/CSX Senlen̂ n̂i " 

Agreement was "releva:>: to New York's ability to c^ny its b'orden of persuasion on the 

is-.e ofthe operational feasibility if [Canadian Pacific or New York and Atlantic or both] 

have entered into agreements that inhibit or prohibit their ability to operate over the line 

in question." Discovery-Conference. November 25.1997. Transcript at 19. No mention 

or the need to discover commercially sensitive rate infonration was made by NYS' 

counse]. 

2-



Judge Leventhal ordered CSX to produce thc CP/CSX Settiemem Agreemem. 

allowing "reasonable redactions" of "commercially sensitive" and'or "highly 

confidemial" infonnalion. Discovery Conference. Nov. 25.1997, Transcript at 29, 32. 

35. Pursuant to Judge Leventhal's mJing. CSX produced the CP/CSX Settiemem 

Agieemem. with minimal redactions, and placed it in Applicants' depository with 

identiJy'ing numbers CSX HC 000101-000110. 

The CP/CSX Settiemem Agreemem is designed to provide a framework for 

efficiently establishing joint line rates between CSX and CP on certain moves, including 

bul not limiled moves from and to New York City and Buffalo. New York. The 

Agreement permits CP to market its services directly to customers in those areas and 

establishes certain "Mimmum Revenue Foctors" which are used to establish the joint line 

rates widiout the necessit}' of further contact or concun-ence ofthe other railroad. 

The limited redactions made were by CSX in the following areas: 

• .Minimum Revenue Factors per carload for Merchandise Shipments 

interchanged between CP and CSX to or from New York City. .MontretU. 

Philadelphia a.id Buffalo.'Niagara Falls; — ^ 

• The miniraum car thresholds for the Minimum Revenue Factors to take effect; 

and 

• Voiume figures relating to the CP/CSX Agreemem (Exhibit A to the Rate 

Making Agreement) covering import/e.xport marine containers in the 

ExpressRail (in New Jersey) - Montreal/Toronto corridor. 

No other redactions were made to t'-e CP/CSX Agreemem. 
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On Decem'oer IS. 1997, Applicants filed their Rebuttal in this proceeding 

(CS>:/NS-l 76). In that filing, ApplK ants make numerous arguments against the requests 

ofbothENHSandNYS. See CSX/NS-176 at 124-42. Included in the discussion of the 

ENRS and NYS requests is a description ofthe CN/CSX and CP/CSX Senlement 

Agreemenis. lA at 129 30; 139-40. The Rebuttal only highlights that these Agreements 

provide CN and CP with conmiercial access to New York City and Buffalo, that, 

hererofore, CN ana CP did not enjoy, and exp'iins the mechanism by which this access is 

to be achieved. Id, at 129, 139. ("A mechanism has been established so that these carriers 

can quote a price that involves CSX in their routing v̂ -ithout CSX's prior consem." Id, at 

129). The commercial access is temped "eftective" (id, at 140) because it allows shippers 

and receivers in New York City, Long Island Buffalo, and the other regions covered by 

the â  eements the ability to solicit bids directly fi-om CP and CN for general 

merchandise traffic, without the necessity of consulting CSX in each Instance. Nowhere 

in the Rebuttal, however, is the redacted and commercially sensitive rate i.nformation 

relied upon or referenced. 

Subsequent to filing their Rebuttal on December 15, 1997. Applicants jfflluniarily 

placed lhe CN/CSX Settlement Agreemem, emitled "CN-CSX Interchange and Through 

Rate Agreement." dated October 23,1997. with commercially sensitive rate and certain 

other limited information redacted, in Applicants' depository as a workpaper with 



iden.ifying numbers CSX 7S HC OOOlOl-OOOl IQ\ The redactions to thc CNVCSX 

Settlement Agreement were made In the following areas: 

• The tninimum revenue requirements for "New York Central" local poims in and 
outside of tne North Jersey Shared Asset Area; 

. The CSX revenue factor for movements between points hi Canada and CN Buffalo 

S i T c N ' v ^ f K ^'^"^'^'"'"^ ^« of the joim line movement 

• The mechanism for accomodating CSX's loss of intennediate switching feeŝ  

No ftirthe: redactions were made to the CN/CSX Agreemem, 

At the time the CN and CP Settiemem agreemems were produced by CSX in 

ridacied fomi. no party challenged Lhe commercial sensitivity ofdie redacted material. 

Similarly, no party curremly claims that the information now sought by ENRS and NYS 

is not commercially sensiiive. 

On December 22,1997 ENRS and NYS each served its Third Requests for 

Production of Dccuments (ENKS.12/NYS-22) requesting production of unredacted 

copies ofthe CP/CSX and CN/CSX Settlement Agreements, Applicants filed initial 

objections to these requests (CSX-183/CSX-184). and both ENRS (by letter d.,sed 1/2/98) 

ir.d NVS (N'YS.23) requested that Your Honor compel production. 

^EN|RS inconectiy states in its Januar>' 2,1998 request to compel production that the 

?^l 997 ;^HTT"J ^'^f ^1""^ CSX in response to Judge Leventhal's November 
25, 99 / nihng. In fact, lhat Agreemem was produced voluntarily bv CSX as a 
workpaper. ^ j ^ .-^ a^a 

' Upon review. CSX is willing to unredact -Jiis portion of th 
e agreement. 

e 
\ 



I I . ARCTTJMVVT 

A. DISCLOSURE TO ENRS AND NYS OF THE COMMERCIALI Y 
SENSITIVE INTORAIATION CONTAINED IN THE SETTLEMFNT 
AGREEMENTS SHOULD NOT BF pPOT nRPr> 

1. The Infonnation That Was Redacted From Both Agreements is 
Commercially Sensitive And Meets The Siandard For Redaction 
Set Forth In Decision No 34 Of Th,c r^co 

CSX redacted thc infonnation from the CP Agreement pursuam to Judge 

Leventhal's order issued November 25.1997. The Board and Judge Leventhal have 

consistently held that. "Disclosure of extraordinarily sensitive infonnation should not be 

required without a carefUl balancing ofthe seeking party's need for the infomiation, and 

its ability to generate comparable infonnation from other sources, against the likelihood 

of hanr. to the disclosing party." Decisior. No. 34 at 2. Under this standard, numerous 

".reasonable redactions" have been authorizea. Specifically, the n:daction of jus;t die type 

of commercially sensitive infomiation that ENHS and NYS seek production of in chis 

instance has been approved. See Discovery Conference, November 20, 1997. Transcript 

at 62. Discovery Conference. November 25.1997. Transcript at 35; Discovery 

Conference, December 4. 1997, Transcript at 45-46. " " 

a. Release of The Infomiation Sought Would Cause 
Competitive Harm to CSX 

Applicams would suffer substantial hann if forced to produce such commercially 

sensitive infonnation. No pa.7 has contended that release ofthe redacted infonnation 

would not seriously harm CSX's competitive mterests. Most ofthe Infonnation relates to 

the economic temis of canier-to-carrier business arrangements, which could give 

competitors, such as motor carrers. an advantage in pricing tiieir services in compethion 



with the raihoads. Historically, railroads have treated revenue divisions in interline 

movemems (which constitutes a large part ofthe redacted mfomiation) as veiy 

competmvely sensitive, a concem that has been acknowledged by the Board. Another 

way in which CSX could be hamied competitively from release ofthis infomiation is that 

the Agreements will apply prospectively, th-as competitors, such as tmcks. will have an 

advantage in tenns of their own pricing behavior in the marketplace, prior to thc time at 

which the agreemems became effective. In addition, disclosure to shippers ofthe new 

rates would ui.demiine CSX's aHlity to maintain commercial relations post-control. 

Finally. CN and CP are competitors - bolh in the marketplace and in their relations with 

CSX - and disclosure ofthe e.oncmic tenns ofthe CN and CP agreements to thc other is 

thus not in the public interest because it could affect their ability to effectively compete 

and couid make it more difficult for CSX to negotiate commercial anangements wiLh 

them in the ftjture. 

On this basis, the infonnation clearly meets Lhe siandard set out in 

Decision No. 34 and decisions by Your Honor that pemiitted the redaction of 

commercially sensitive information. Id, 

b. Neither ENTIS Nor NTS Has .̂ 'osited a Compelling Need 
for the Commercially Sensiti-.e Infr.miation That Would 
Outweigh the Comnetitive Ha.-rr. Suffered bv AppUcant.! 

Balanced against this undisputed commercial hami is lhat neither ENRS nor NYS 

has posited a compelling need for the commercially sensitive infonnation contained m 

the senlement agreements. For instance. ENRS argues that "it is impossible for ENRS to 

evaluate the validity of CSX's claim that 'the position of shippers in the Niagara^uffalo 

area will be improved'" 'oy the agreements without knowing the price and rate tenns 

-7 



relatine to the Niagara Frontier area ENBS t ,„ , , j , 
rarea. ENRS L e f r to Judge Leventhal, January 2, 1998 j , 

2. NYS, Which bâ ed it. original motion to co.p., p„duc,ion ofthe CP setUetnen, 

~(N.VS.„)o„theprofe«<,„eedtoevaiua,e.eopera.io„a,rea.i,i,i,yonts 
-pon^iv. application, now ^ ^^^^ ^^^^^^^ ^^^^^ 

arc necessaty ,o evaluate "whether th. ove,̂ , anan,entent provides CP „d CM with tn.e 

(a. opposed ,0 paper) acce« to ea.t.,.Hud»n .hipper,." h 1, „o, „e„ssar>.. however 

this infotmation he supplied in order to conclude that the Nia,ara«uffalo and East-

of-Hudson shippers wi„ he better offas a resui, of these agreentents. TTte ™erc fact .hat 

these Shippers w.i be able to solicit bids dired, front three «c:ass, railroad, mdicates 

.he spedfic pHce ..d rat. information in the epeetnc.. i„ thcir RebutuI, but .erely 

«.uc tha. CN and CP wil, have the ahtho- "to offer to provide transporiation services to 

Shippers in New Vor. Cit>. and Long Island" and in the Bufiilo îagara area by 

rates for join: movemems without the necessitv nfnUr.- • 
necessity of obtaimrg pnor approval fi-om CSX 

CSX/NS-176 at 130. 

The grav.rn;an of the theor ' that EKT̂ c: w o 
eor, mat LN-RS and NYS appear to be pressingnviththis 

.hen, to achieve their go, of increasing access to customers covered hy the agreement 

N . S and ENRS have offered no suppori .Or the illogtcal position that eimcr CP or CN 

-uld hav, entered into these agreements ifthe financial and economic tenns ofthe 

a.reen.„t wo.ld no. ailow ^.m .o effectively compete for rail ^ c u, the areas 

^̂ veted. The CP,CSX «d CN/CSX Agreements were en.ered in.o bcween com,.,i,ors 

a. a™-,s.le„ga., CP and C.M sacrificed imponant rights in order ,o enter into tĥ -se 

8-



agreement. ITe, agreed to fi,. responsive applieeUons in this proceeding seeUng 

-Cegc and/or othe, rights to serve the Buffa,o/N.iagara and easfof-Hudson areas 

-•^gothers. N'eiAer ENRS nor NYS has posited any theory a., to why CP and CN 

would have done so, and sacrificed d,e right to seek Board redress, ifthe agreements did 

"Ot provide them with effecUve and competiUve access. 

Withou, more, E V ^ ' and NYS' mere quesUomng of whether CN and CP have 

negotiated tenns tha, will provide them û th legiUmate access to ftose shippers serves as 

no basis for discovety of commercî ly sensitive information. TTte Board has been 

»«IIing to gran, discovery of d̂ s type of commercially sensitive info„na,ion when the 

requests are premised on such unJilcely theories. See n.cision No. 17, July 31.1997 at 
3, 

For instance, in Decision No. l", me Board rejec.ed ,he mo.ion of American 

Electric Power e. al. (ACE) to compel discovety of sensitive rate infonnation for ' 

shipments of coal. I i a, ,. ACE had sought discovê - of tha, infonnation in orderto 

-detennine whether the applicant railroads set th,eir rates in order to maxin,i« p,ofi.s.» 

li. The Board de..,ied ACH's Motion ,o Compel, holding Aat because *e discovety was 

propounded ut* ...e pre,̂ se of "challenging a basic principle of economics, tha, ftnns 

«n generaliy a:,entp, ,o maximize their profits... we are extremely reluctant to 

authonze the broad dtscovcry of commercially sensitive infonnation that petitioners 

propose." Id. a, 3. In reaching i« decision, the Board relied on the fact that, "Pethioners 

have no, sugges,ed a plausible rival economic theory to replace this one." id. 

in thus case. ENRS' and NYS' discovery is similarly based on refitting a basic anrf 

conimon sense theo.-ŷ  of negotiaUon - that CN and CP would not sacrifice imponant 



rights m order to emer into an agreement that did not provide them with the ability to be 

tm effective compeutor m moving traffic in and out ofthe Buffalo/Niagara and east-of-

Hudson areas. Neither ENRS nor NYS have suggested any plausible alternative lo the 

idea that CN and CP entered into their respective agreements with CSX in good faith and 

with the belief that those agreements would allow them effective access to rail traffic. 

Thus, the discovery ofthe commercially sensitive information that ENRS and NYS seek 

is inappropriate "simply to pemiit movants the ability to conduci what amoums to a 

"fishing expediticn." Decision No. 42, October 3,1997, at 8. 

2. Both ENRS and NYS Seek Discoveiy- of Commercially Sensitive 
Infonnation That is Beyond the Scope of What is Kacvant to Their 
IT* 1 * •̂ f* Filings 

Finally, both ENRS and NYS seek discovery of commercially sensitive 

infonnation that is well beyond the scope of what pertains to their specific claims in the 

case. Pragraphs 5.A.(ii) and (iii) on page 3 ofthe CP Agreement, relating to the 

Minimum Revenue Factors for shipments between Albany and Montreal and Albany and 

Philadelphia respectively, and Exhibit A to the CP Agreement relating to Impert/export 

containers in the ExpressRail - MontreaLaoromo corridor are unrelated to the claims of 

either ENRS or NYS and therefore are not discoverable by either party. 

Judge Leventhai has previously limited the scope of discovery to matters that are 

essemiai to the seeking party's ability to make its case. Discovery Conference, December 

4. 1997. Transcript at 45. Similarly, the Board has ruled lh it responsive applicants (in 

this case only NYS qualifies as a responsive applicam) may only submit evidence thaf 

rebuts "specific" evidence in the primary applicants' rebuttal filing in opposition to the 
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condiUons sought by the responsive applicant. £,£,, UP/CNW. Decision No. 17, served 

July 11,1994. at 9 «& n.l3; UP/CNW. Decision No. 20, served SepL 12, 1994 at 7.11,15, 

16,17. 18, and 20. To the extem that the movants seek infomiation relating to areas 

other than New York City and Buft'alo, such infonnation does not meet this standard. 

B AS COMMENTERS, ENRS AND EF.M ARE NOT ENTITLED TQ FILE 
ĝ BUTTM^^EVIDENCE AND HAVE NO RIGHT TO ADDITIONAL 

1. Under Decision No. 6 Parties Filing Comments, Protests, 
and Requeats for Conditior.s are not Authorized to Submit 
Rebuttal Evidence or to Conduct r̂ iscover)' in Support 
Thereof 

Decision No. 6, issued on May 22.1997. established the goveming procedura! 

schedule and requiremems goveming submission of evidence in the proceeding. 

Decision No. 6 provides lhat commentors are not authorized to submit rebuttal evidence: 

\Ve will not allow parties filing comirients, protests, and requests for 
condilions to file rebunal in support ofthose pleadings. Parties filing 
inconsistent and/or responsive applications have a right to file rebunal 
evidence, while parties simply commenting, protesting or requesting 
condilions do not. 

CS2CNS, Finance Docket No. 33388. Decision No. 6.1997 WX 283551 u'.C.C^ at=*6 

(citing LiWSP, Decision No. 6 at 7-8; BN/SF. Decision No 16 at 11). Decision No. 6 

fixed December 15. 1997 « thc date for thc filing of rebuttal testimony m support ofthe 

Primary .-Application and Januai>-14. 1998 as lhe date for the fil-'ng of rebuttal testimo.ny 

in support of Inconsistem and Responsive Applications. The evidemiary recorc on the 

Primary Application was closed on December 15.1997 when Applicants filed their 

Rebunal in support of the Primary Application. No fiirther evidentiary- filing by other 

parties with respect to the Primary Appiicalion is authorized by Decision No. 6, Thc only 
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parties pennitted to file rebuttal testimony on January 1.4,1998 are those that filed an 

inconsistent or responsive application. 

On October 21.1997. ENRS and EFM fi!-d Comments and Requests for 

Conditions with respect to the Primary Application submitted by Appiic-nts. ENHS and 

EFM did not file Responsive Applicadons or Inconsistent Applications such that eiii.er 

would be emitled to submit on January 14.1997 rebuttal evidence with respect to a 

Responsive or Inconsistem Application. Thus they have no right to file rebuttal on 

January 14 anc' any funher evidemiary filing by these parties would be improper and 

would directly contradict the Board's restriction on rebuttal testimony discussed above. 

Both EN-RS and EFM indicate that their only purpose in seeking additional 

discovery is to obtain surrebuttal evidence for submission to thv '̂ oard. While the 

language in Decision No. 6 did not direcfiy address commenters' rights to take discovery 

in support of sunebunaJ evidemiary submissions, the purpose ofthis discovery, as 

acknowledged by E.NRS and EFM, is to pcmiit lhem to adduce evidence in support of 

•Jieir position. It is axiomatic that in the absence of a right to introduce evidence in a 

proceeding, discovery sen-es no useful purpose and is not pennitted. Thus, EXRS and 

EF.M are not entitled to the discovery that they seek. 

2. Decision No. 6'.« Prohibition on Submission of Rebuttal Evidence 
By Parties Filmg Commenis. Protests and Requests for Conditions 
LS Consistent With BoarH And r.C.C. Pret-(.rî nf 

Beyond Decision No. 6. the Board's practice is clear that neither ENRS nor EFM 

may introduce additional evidence with respect to the Primary Application. The Board 

and its predecessor, the I.C.C. have consistently held that applicants, whether primary or 
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responsive, are entitled to submit the final evidence and close die record on the merits of 

thcir application. Uplon Pacific Control - Chic.̂ o .nd North Western. Fin.n.. n..^,, 

No. 32133, Decision No. 17; Buriington Nn^h.m. Inc. - Cnntm! .nd .Merger - Sn^t. t:. 

Pacific Corporation, STB Finance Docket No. 32549. Decision No. 34,1995 WL 374546 

at 4 a.C.C.) ("Responsive applicants have the right to close the record on their cases, 

while parties requesting conditions do not"); Soo Line n.i^m.A Comnanv - P.yjri.n f.r 

PeclaratotT Relief, STB Finance Docket No. 33350, 1197 WL 341879 at *6 (I.C.C.) 

(1997). 

Throughout the two most recem major control cases, the Board and its 

predecessor mled that commenters did not have die right to submit rebuttal evidence. For 

instance, in BN̂ SF. Decision No. 16, the I.C.C. squarel, addressed the question of 

whether a commenting party was entitled to file rebuttal evidence. In that case, Southem 

Pacific Transportation Company (SP), a non-applicant requesting conditions, argued that 

it had the right to subnet rebuttal as to any challenge the priman- applicants made to the 

scope and feasibility of SP's propcsed condilions. BN/SF. Decirion No. 16 at 10. SP 

claimed that to deny SP'a rebuttal evidence simply because ofthe fomi in which SP 

presented its requested conditions would sem no public policy interesL Id The ^ 

Commission, in rejecting SP's requesi lo file rebuttal evidence as a commenter. clearly 

distinguished the respective rights of commemmg parties on the one hand and responsive 

applicants on the other, stating that commenters did not have the ri^m to submit rebuttal 

evidence: 

The relief responsive applicams seek is different from the 
relief that parties simply requesting conditions seek. 
Traditionally, applicams. whether they are primary or 
responsive applicants, have the right to close the 
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evidentiary record on their caac. Therefore, responsive 
applicants can answer arguments made in opposition to 
theu- application in rebuttal filings. Parties seeking 
conditions, on the other hand, come to the Commission as 
part of and in opposition lo the primary application, and the 
pnmaiy applicatits respond to those parties in their rebuttal 
m support ofthe primaiy application. Allowing the parties 
to file rebuttal evidence wou'd deprive the primary 
applicants Oi their right to c'ose the evidentiary record on 
their case. We see no necessity for such filings, and 
believe that the current procedural schedule will allow the 
Commission to fiilly comprehend and evaluate all issues 
that the parties seeking conditions will raise in this 
proceeding. 

BN.'SF. Decision No. 16 at ' l . 

In gN/SF. Decision No. 34. th. I.C.C. d.nied the motions of several commenting 

parties fcr leave to submil rebuttal filings in the case,* Illinois Central Railroad Company 

("IC") and Southem Califomia Regional Rail Authority C'SCRR.A"), for example, argued 

that bcr̂ ase ihe primary applicams submitted evidence and testimony in opposition to " 

Mn Decision No, 34, the LC.C, did partiaily grant the .motion ofone coP.inemin2 oarv 
Phillips Petroleum Compar.y ,T>PC), to file rebuttal evidence, but onlv befaus ?he 

submin'H r . Specifically, a vmness for the primaiy applicants had 
submmed a venfied statemem in support of'he primarv application and had b*en -
deposed pnor to the date for filing comments and requests for conditions Ld^o hm r's 
yerified sLr.err.em and in his deposition, had ,stated an estimated cost for a proposed 

" S o ' S c c u T l ' " ^ ' ^ ^ - ^ ^ ^ ^ State'rrof Fred ... >. atson (PPC-f) at 2. In their cotnments and request for condiuons. PPC relied on that 
w.mess estimated cost ofthe build-out. l± In the primaty applicart'rebutSfiH^^ 
however, thc same witness, for the first lime admitted ihaTin Ws previoî  sta^mentf' h. 

PPC L ?n '""' '"^ n"' ' ^ ' i r ^ ^ "PP "̂''̂ ^ "̂ '̂̂  ^ îdenle to "sandbag" 
PPC, the Commiss; on allowed PPC's rebuttal filing, bm only to the limited extent thft ;t 
pertained to the n̂ewly discovered evidence." m i k Decision No 34 at 3 " ^ 
Sm^^at "8"'̂ .ĥ ble from lhat of FNRS and EFM. who have made no 

ciaims that Applicants have miproperly withheld any evidence during dis'̂ ovetv or 
attempted to '"sandbag" eilher ENRii or EF.M. ais -ov eiy or 
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their respective requests for conditions, die I.C.C. should allow the commenters to file 

additional factual infcmiation directly responsive to issues the primary applicaâ ts raised 

in their rebuttal. Id, .t o. The I.C.C. flatly rejected these requests to file additiona' 

evidence, restafing the general mle that the I.C.C. "would not pemiit rebuttal filings from 

parties before [the Commission] requesting conditions, but [which] are not responsive 

applicants. Responsive applicants have the right to clcse the record in their cases, while 

parties requesting conditions do not." Id at •4. 

Tuscon Electtic Powe: Company (TEP) similarly argued in B N ^ . Decision No. 

34. that it needed to su.mit rebuttal evidence to clarify the record on two particular 

technical points, arguing that there was no reason for tteating differently parties filing 

req..ests for condiuons and parties filing responsive appHcaUons. TEP relied on the fact 

that prior vasions of Lhe procedural schedule had provided parties seeking conditions 

with the opportunity to submit rebuttal filings, bm the Co.mmission had eliminated that ' 

opportu..ity in the final schedule.̂  TV.e Commission also rejected Lhis ar,-.mem. noting 

th.at "the absence of a provision in the final proccdtiral .schedule allowing rebunal filing, 

by pa.̂ es requesting conditions lhat are no: in the fomi of responsive applications was 

not the result of Cr̂  rjrussion oversight," ja. at •1.* 

co?̂:s,:sti?r̂ t̂:c;̂?tfo'f̂erb̂  ,, 
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Thus. ENRS and EFM have no right to file additional comments or make any 

additional evidemiary submissions, and iherefore have no reasonable purpose for 

propounding fimher -hscovery. To pemiit ENRS and EFM to file additional evidence 

would mean that those parties and not Applicams would submit the final evidence on the 

Primarv Application. 

3. Briefs are not Appropriate Vehicles for Submitting New 
Evident-.̂ rv Material 

E.NRS argues that '̂all parties have the right to file briefs to die Board on Febmary 

23. 199S." as support for its posilion lhat it has the right submit sunebuttal evidence 

and hence take fwhtr discovery. '\̂ 'hile Applicants agree that ENTIS and all other parties 

in the proceeding have the right to submit a brief, the brief may not comain new 

evidence. In liE/iiL the Board clarified-uie extern to which a non-applicant party may ' 

make evidentiary submissions in response to commenis filed by anolher part>-. UP/$p. 

Dec-sion No. 31 at 3. The Board made it clear that the briefs were to comain m 

additiona! evidence: 

[Pjarties may file briefs... but these briefs max ̂ ot 
cmmm^ii evidence'mil\epToceed'mĝ  The puipose of 
the briefs is for parties to present legal argumenta 
succinctly and to marsh. I previously filed evidence 
favorable to their position. Thus, parties that did not file 
mconsistent or responsive applications may not file rebuttal 
evidence conceming responses to their March 29 filings 
[October 21. 1997 filings in this case] which may bc filed 
on April 29, 1996 Pecember 15. 1997 filings in this easel 
Inappropnate evidentiary material will be stricken. 
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Id. (emphasis added). Accordingly, thc Febmary 23 briefs to be flled In this proceedmg 

should nol include any additiona] evidence, and thus EN'RS' and EFM's discovery at this 

late stage is inappropriate.' 

4. ENRS' and EFM's Requests Stand the Board's Procedural 
Schedule on its Head 

As is clear from the above discussion, responsive and inconsistent applicants are 

given prefened stattis by the Board in the procedural schedule and in die applicable 

precedents relative to non-applicant parties such as commenters. They alone, among 

non-pn.Tiary applicani parties in the proceeding, are given the right to file rebuttal 

esidence. Consequently, responsive and inconsistent applicants are able to close the 

record on their applications, and thus have the last word on the merils of their case. The 

Board's procedural order, however, establishes s deadline for submission for parties -

exercising this right to file rebuttal on their application.. In the instant case, the deadline 

for submission of rebuttal evidence on responsive and inconsistent appUcations is Januar>' 

14,199S. 

Under ENTIS' and EFM's theory, however, it is commenters and notTespo'nsive 

applicants who are given preferred sUtus. ENRS' and EFM's apparem position is that, 

even though thc Board explicitly gave responsive applicants Lhe right to file rebuttal 

To the extent that ENRS and EFM attempt distinguish their right to file a separate 
eviue.iuan̂  rebunal from their right to include new evidentiaiy material in their brief 
>uch attempt t5 unavailing. The language cited above from Decision No. 6 would be" 
rend̂ ercd a nuhity if ,t were read to pemiit commenters to file rebuttal evidence in their 
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evidence, while at the same tirne imposing a deadline for the filing of such evidence, it 

intended lhat commenters also have the right to file rebuttal.* According to ENRS' and 

EFM's position, however, the commenters' right to file rebuttal is unconstrained by the 

kinds of deadlines, such as January 14.1998, required of responsive applicants. Such a 

theory, which gives commenters preferred status over all applicanU in the case, stands the 

Board's procedural schedule on lis head and ignores the Board's clear intent that 

applicants have the opportumty to ciose the record on their applications. On this basis, 

the requested discovery should be denied. 

5. Applicants' Voluntar>' Offer of Rebuttal Witnesses for Crcss-
Examinad<̂ n By Non-Applicant Parties Does Nol Require 
Applicants to Respond to Written Discovery Propounded by Non-
•Applicants 

EFM attempts to justify the right to written discoverv by blurring thc lines 

between the voluntary offer of Applicants* rebuttal wimesses for cross examination and 

wrinen imenogatories and document production requests. EF.M claims that the 

distinction appears nowhere in the Discover)' Guidelines governing this proceeding, the 

Board's Discovery Rules or in any applicable precedenL EFM is inconecL " 

First, the Discovery Guidelines in this proceeding specifically state that "Any of 

the discovery guidelines... may be varied by agreement between any m'o or m̂ re 

parties (except if such a variation would adversely affect any third party),"" Discover)' 

Guidelines at Paragraph 2. If an Applicant agrees to perniit commentors to engage 
ma 

ENRS and EF.M do not specify how the Board manifested this alleged mtent. 
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cross examination deposition of that Applicants' rebuttal wimesses. but not to permit 

commentaries to engage in wide-ranging discovery, that is its prerogative. 

Second, applicable precedeni does support a distincfion between cross 

examination depositions and written discovery following the submission of applicants' 

rebuttal. The Board has drawn a strong line between parties whc chose to participate in 

comrol proceedings as commenters and those who chose to participate as responsive 

applicants. Union Pacific Corp. - Control and Merper - Southem Pacific Rail Corp.. 

Finance Docket No. 32760, Decision No. 31 al 2 ("Movants are aware lhat, under the 

procedura] schedub. only inconsistent and responsive applicants are entitled to file 

rebunal evidence .. . Parties... chose their means of presenting their arguments with 

knowiedge ofthe restriction on rebuttal filings.") No party is permitted to submit new 

evidence in their brief la. ("[Bjriefs may nol contain new evidence in the proceeding. 

Tnus, parties that did not file inconsistent or responsive applications may not file rebuttal 

evidence ....") But, the Board has permitted commentors to participate in cross 

examination depositions of applicants' rebuttal witnesses and to discuss any information 

gained from that cross exa.mination in their briefs. Id., Decision No. 3̂  (denying Kansas 

Cit>' Southem. a commentor, the right to conduct written discovery and file a subsequent 

evidentia.'y pleading, but permitting it to participate in cross exami.nation dv-positions xnd 

discuss the deposition testimony in its brief.) 

EF.M clains that Decision No. 35 does not draw a distinction between written 

discover, cross examination depositions, but it is wrong. EFM states that "The 

Board went on to note that bP/SP witnesses would be availa'-Ie for discover}' (which 

e.̂ fectively complied with the KCS request to conduct discover/) and that discoveiy 
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infonnalion relating to the rebunal may be Included in the briefs." In fact, the Board 

stated flatly that "We will deny the relief KCS seeks." In doing so. the Board went on to 

obser\'e that "wc note that applicants have stated that their witnesses who address the 

CMA settlement agreement in the April 29.1996 filings may be deposed. Such 

discovery nuvy take place and information gained in such depositions may be included in 

lhe briefs, due June 3,1996." Id. At 3 (emphasis added). In Decision No. 33. the Board 

made exactly the distincfion EFM claims is not there: KCS was denied the right to 

conduci written discoveiy. but was granted the right to cross examine offered rebuttal 

witnesses. 

For these reasons, ENRS'. NYS' and EFM's requests to compel produciion 

should be denied. 
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EXHIBIT 5 
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1 available f o r deposition by any party other than a 

2 responsive applicant. Indeed, as we speak, a 

3 responsive applicant i s taking the deposition of a CSX 

4 Vv itness. 

5 I t has been NS that has had a number of 

6 conmenters ask f o r depositions of r e b u t t a l - v e r i f i e d 

7 statement givers. And i t ' s been NS that has made the 

8 decision to v o l u n t a r i l y make witnesses available. 

9 I j u s t want to say at t h i s point we have 

10 not been asked to make a witness available. And I ' 

11 don't have any instructions from my c l i e n t as to 

12 whether or not a witness would be made availab.ie f o r 

13 deposition i f i t was noticed by a commenter. 

14 JUDGE LEVENTHAL: On Page 18 of your 

15 answer, you had i n your Argument Number 5, "Applicants 

16 v o l u n t a r i l y o f f e r r e b u t t a l witnesses." Do I take i t 

17 that that applies only to NS and not to CSX? 

18 MR. HARKER: Well, ac t h i s p o i n t , i t ' s 

19 only been NS that has been requested to nake people 

20 available. And they have taken the p o s i t i o n that they 

21 w i l l make them v o l u n t a r i l y available. 

22 A l l I'm saying. Your Honor, i s -- and I'm 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE , N W. 
(202)234-4433 WASHINGTON. D C 20005-3701 (202)234-4433 
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1 not t r y i n g to play games. A l l I'm saying i s that no 

2 witness of CSX has been noticed f o r deposition by a 

3 commenter u n t i l l a t e l a s t night. • 

4 And I have not yet had -- believe me, I 

5 have been t a l k i n g to the c l i e n t extensively about 

6 discovery during t h i s period of time. And I expected 

7 

8 

at some point we would face the issue of a commenter 

and only a commenter n o t i c i n g one of our witnesses f o r 

9 deposition. And we j u s t haven't come to a reso l u t i o n 

10 on t h a t . 

11 NS has faced that issue. And they have 

12 decided that they w i l l make t h e i r people available. 

13 JUDGE LEVENTHAL: The big problem here, we 

14 don't have much time. This i s January 7th, and b r i e f s 

15 have to be f i l e d on January 14th. 

16 MR. HARKER: Your Honor, l e t me correct 

17 tha t . What i s due January 14th under the Board's 

18 procedural schf.dule i s a r e b u t t a l f i l i n g by only about 

19 a dozen or so pa r t i e s . 

20 JUDGE LEVENTHAL: How about briefs? When 

21 are > .-'ief s due? 

22 MR. HARKER: February 23rd. So we've got 

NEAL R. GROSS 
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1 deposed, not the w r i t t e n discovery that KCS was 

2 looking f o r , but they may p a r t i c i p a t e i n the 

3 depositions. Such discovery, such a discovery t o o l 

4 may take place, information may be included i n the 

5 b r i e f s . 

6 Sc i n f a c t , the Decision No. 35 which EFM 

7 claims supporcs t h e i r p o s i t i o n stands f o r exactly the 

8 opposite p o s i t i o n and that i s that they were denied 

9 the w r i t t e n discovery. They were permitted to engage 

10 i n the cross examination deposition and that's a l l EFM * 

11 i s looking for i s w r i t t e n discovery here. They have 

12 got the r i g h t to depose Mr. Fox. They can ask him the 

13 q u e i o n s . I f Mr. Fox doesn't know, then they can 

14 c i t e that as a, you know, going to Uhe weight and 

15 s u f f i c i e n c y of Mr. Fox's statement. 

16 JUDGE LEVENTHAL: I have a copy of 

17 Decision No. 35 i n that case. Let me ask you a 

18 question. How do you think they could use whatever 

19 discovery they can get on b r i e f ? 

20 Suppose they depose your witnesses. How 

21 can they use whatever information they have on b r i e f ? 

22 MR. EDWARDS: In the UP in past 

NEALR. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODc ISLANO AVE , N W. 
(202) 234-4433 WASHINGTON. D C 20005-3701 (202) 234-4433 | 
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1 witness comes up and says gee, some'oody t o l d me t h i s . 

2 I don't know any of t h i s f o r a f a c t . We axe now 

3 deprived by Mr. Edwards' d i s t i n c t i o n here, deprived of 

4 get t i n g the facts that form the basis f o r the argument 

5 i n r e b u t t a l . 

6 And we don't think that t h i s i s a game of 

7 t r y i n g to hide the -- t r y i n g to hide f i e c h i t 

8 somewhere and gamesmanship. We thi n k i t ' s a matter of 

9 t r y i n g to get the facts on the record so the Board can 

10 then maka an informed decision. 

11 JUDGE LEVENTHAL: Let's go otr the r.cord. 

12 (Off the recort .) 

13 JUDGE LE"ENTHAL: In our o f f the record 

14 discussicn, I indicated that I was about to rul e and 

15 rather t h i n repeat what I said :n our off-the-r^^cord 

16 discussion, I ' l l say i t on the record now. Of course. 

17 whenever I go o f f the record and whenever I make any 

18 comm.ents, part i e s are free to put i n t o the record 

19 anything I said o f f the record. 

2C 
i 

Is that understood? 

21 A l l r i g h t , I'11 deny the motion of EFM and 

2 2 ENRS to .inredact material redacted from thc answers tc 
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the previous discovery. Kovever, NS has offered t o 

produce witnesses for deposition and I am r u l i n g that 

they are now required to do so 

With respect to ERSN, Mr. Woods' motion i s 

likewise denied, subject to a notice on the part of 

ERSN f o r CSX to produce i t s r e b u t t a l witnesses f o r 

deposition. As we have previously discussed, I have 

already ruled upon the highly c o n f i d e n t i a l objection 

to rroduction of t h i s material and parties cannot use 

that objectien on any deposition, any other objections 

made on deposition and subject to r u l i n g , i f I a.n 

requested to make such at the appropriate time. 

A l l r i g h t . 

MR. WOOD: Thank you. Your Honor. 

JUDGE LEVENTHAL: A l l r i g h t . Off the 

record. We'll stand i n recess a half hour f o r lunch. 

(Whereupon, at 1:29 a.m., the hearing was 

recessed, to reconvene a: 2:04 p.m., Thursday, January 

8, 1998.) 
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1 A-F-l-E-R-N-O-O-N S-E-S-S-I-O-N 

2 (2:04 p.m.) 

3 JUDGE LEVENTHAL: A l l r i g h t , the 

4 coii'"-2rence w i l l come back to order. In the d i r e c t i o n 

of our recess, I'm concerned t h i t perhaps my r u l i n g 

6 with resprct to the l a s t m. ion i s /lot s p e c i f i c a l l y 

7 clear. 

3 Let the record note that Mr. Dowd and --

9 I'm sorry, s t r i k e t h a t . Mr. Wood and Mr. Bercovi'ri 

10 have been excused and are not present i n the hearing 

11 room at t h i s time. 

12 But f o r purposes of appeal, i f the movants 

13 so intend, I would l i k e to c l a r i f y the reasons behind 

14 my r u l i n g . 

15 Essentially, I have adopted the argument 

16 made by both Mr. Harker and Mr. Edwards. I f i n d that 

17 cur schedule does not permit the commenters to f i l e 

18 r e b u t t a l testimony. I f i n d that w r i t t e n r e p l i e s to 

19 discovery cannot have a laasonable use. There's a 

20 difference between a document supplied i n response to 

21 a discovery irequest and the cross examination of the 

22 r e b u t t a l witness by deposition. The cases c i t e d t o me 
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by the movants deal with the a b i l i t y t o attach a 

deposition to a b r i e f by commenters, but no case has 

bec.i c i t e d where a document may be attached t o a b r i e f 

by the commenters. In t h i s respect, there i s a major 

difference between a documentary response from the 

ora l cross examination of a witness under deposition. 

/.11 r i g h t , we're now ready t o hear 

argument on the motion of Transtar, Elgin J o l i e t and 

Eastern Railway Company and I & M Railroad l i n k and I 

guess LLC? 

MR. HEALEY: LLC stands f o r Limited 

L i a b i l i t y Corporation. 

JUDGE LEVENTHAL: A l l r i g h t . Now do I 

understiiid your argument, Mr. Healey, dealing only 

with the v e r i f i c a t i o n of the discovery request? 

MR. HEALEY: No, I'm sorry, Your Honor. 

I f that was your understanding --

JUDGE LEVENTHAL: That's not my 

understanding. I'm i n q u i r i n g --

MR. HEALEY: That's not m.y p o s i t i o n . A i l 

^'our of the int e r r o g a t o r i e s -- a l l of the document 

production requests are at issue. 
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