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October i 6. 1996 

W-riion A. Williams. Sfcretary 
Surface I iansportation B'lard 
i')2S K Street. N W., Room 715 
Washington. DX 2()4:.V()(U)1 

Rc: ("SX Corporation ;>-K1 ( SX Transportation. Inc.. Norfolk Soudiem 
Corporation an<i Norfolk Souihern Railway Company - ("ontrol and 
Operating Leases .•\grocniciits ("onrail. Inc. a:><l Consolidated Rail 
(. orporation - Finance Dockii No. 333S8 

Dear Secretary Williams: 

On hchall ol thc Northwest Pennsylvania Rail Authority. I enclose for filing an 
original and luciitN -fu c copies of Northwest Pennsylvania Rail .Authority - 2 Comments 
i>r Richard M. Novolny. Chainnan. .Also e icloscd is a 3 computer disk contaiii'ng the 
pleadings in Word 7.0 t'oiinat. Slunild you lun e any questions regarding this submission, 
please contact the undersigned. 

Very truly yours. 

RICHARD R. WILSON, P C. 

Richard R. Wilson 

RRW klh 
1 IK losures 

\c: riic Honorable .lacob Leventhal 
Ni>i-thwest !'.\ Rail .\iithority 
All Parties ot Record 



NW Pa Rail \uth - 2 

BKKORF I IIF 
SURKAC K 1 RANSPORI A l lt^N BOARD 

STB Finance Docket No. 33388 

CSX CORPORAnON AND CSX I RANSPCRTATION, INC.. 
NORFOLK SOUTliFRN CORPORATION AND 
NORFOLK SOUTHFRN RAILWAV COMPANV 

-CON IRO! ANnOPFRATlN(i l.FASFS ACiREFMFNTS 
("ONRAII INC. AND CONSOl.IDA I LD RAIL CORPORA flON 

Comments of Richard M. Novotnv, Chairman, 
Ni)rth>vest l'ennsylviiiii:i Raii Auth(>rit>, Seckins Reciprocal 

Overhead 1 racka}>e Ri^h(^ between ( orr>, P.V and W aterboro, ^^ 



r.FIORF I I IF 
SI RFA( F I RANSPORI A l lON BOARD 

SIB Finance Docket No. 3338S 

CSX CORPORA "1()\ AM) CSX TRANSPOR l ATlON. I INC, 

NORlOl K .SOI THl'RN CORPORATION AND 
NOR! OLK SOLTHFRN RAILWAV COMPANY 

-(X)N 1 ROI AND OPERATING 1 F:ASI:S A(iRF.l VH NTS 
CONRAIL INC. AND CONSOLIDATI 1) RAIL CORPORA HON 

Comments of Richard >F No\ otn>. Chairman. 
Northwest Pcnnsyhania Rail Aiithi.rily. Scckinj; Reciprocal 

Overhead Frackayc Rights i)elwccn ( ony. I'A and Waterboro, NY 

My name is Rick Novotny. i am ("hairman o!"the Northwestern Pennsylvania 

R.iil .Authority. A copy ofmy eirnciiliini Mtâ .- is attached to these eonr^eiits. Northwest 

Penns\ l \ ania Rail /\iitliont\ was lornied In tlie eoinnninities ot : lead\ ille and ("orry. 

Pennsylvania m 1995 lo acquire and preserve for continued rail serv lee the line of 

Coiistilidi'leti Rail Coipcuation ("( oniair") between Meadv ille and Conv in ( raw lord aiv' 

lirie Counties. Pennsv Iv.una .Mler protracted litigation. '. The Authority and Conrail 

entered into a settlement agieement in lieu ot'eiHiilemiiation under which the .AutliDiitv 

acquired the rail line abandoned h\ ( Diir.ul tiom M P. 102 .> to NT!'. (>n.5 A portion oi" 

this hue tiom M P. (>ii.S lo M P ()().5 in Conv. P.\ w.is ieaseil hv ( onrail to the .Autlu)ntv 

Sec ( onsolul.iifd K.iil Coq-'oialuMi - Ah'.iiuloiinn.'iii - Ikiwccii C i)ri\ .iiul NU\ul\ illf in inc aiui daw lord 
C tiuiilics, Docket \ o VP - i(r ;Sii l i No I !.'>')) and ( o!isoli>.iaici.i Rail (\)ipoialion \ s Surtace 
1 uiisporlJlioii Poard. 1 . ' i l ' i ' ' ( ii I'Wd) 



with an obligation lo convey upon ;lie expiration of its Southern lier .Agreement with 

New York Stale Department of Tran. nort,;tion." In Finance Docket No. .^.^3'^l, Cil ("reek 

and l itu.sville Lines - Meadville Division - Operation l-xeinplion. service date Apnl 3. 

1997, the .v ithorily's operator, the Oil ( reek and Titusville Lines MeaiKille Division 

obtained S TB authority lo prov ide common carriei rail ser. -̂ c from M.P. 102.3 in 

Meadv ille io M P. ()0.5 in Corry. 

i he .Authoritv has filed these comments w ith the Surface Transportation Board 

because the merger applicatii>n ami operating plan submitted tiy Norfolk Southern 

Corporafon C'NS"") indicates that NS will acquire and provide commoi. earner rail 

serv ice over the Conrail ime trom line. Pennsylvania v ia Cony lo lloniell. New York. 

As indicated on the track diagram depicted at ti.xhibit 1, NS cannot physically prov ide 

tlmniuh rail service between f rie. Peniisyivanu: and lloniell. New Yoi\. without 

operating ovei the .3 mile leased by Conrail lo the .Authority. Moreover, since the I 'nited 

States Circuit Court ol .Appeals for the District of Columbia Circuit in ('onsolidatcd Rail 

C"orpo> llion vs. Siwlace fransportation Board supra, held that ("onrail had abandoned the 

rail Ime Irom M P. 102.3 to M.P. ()0.5 the Auihonty's operator, tlie Oil Creek and 

filusv ille Lines - Meadv ille Division is the only railroad common carrier aiilhori/ed lo 

prov ide rail serv ice on this track. 

NS. through its acquisition ofcontrol over this line, stands in no riclter position 

with respect to the rights of the Authority and its operator than Cop.rad itself Since 

Conrail does not have any operaiing rights over the line beiween M P. fiO.S and . 0,5 in 

Coirv, Pennsylvania, it will he necessary for NS lo > btain trackage rights from the 

\ Meiroranduiu ol I câ . • was recorded on Ma\ .'n, ' )') .u Record. Hook •̂ (Mi. page JO'" in the Recorder 
ot Deed.s Ollice m Fric ("oiir.iy. I'cnnsylvani i 



Autlu.'-ily in order lo prov ide through rail freight service between Erie, Pennsylvania and 

lloniell. N .AV \'ork. 

The Authority and its operator hav o no interest in impeding the NS control 

application. In fact the .\uthonly looks forward lo the establishment of a positive 

commercial relationship w iih NS that will enable the .Authontv lo continue industrial 

developmeiu efforts which originally prt)mpted acquisition and preservation of this rail 

line lh)w ev er. operating efficiencies and opportu 'ilies for traffic grow th on the 

Meadv ille - ("orry line, can o;ily be adv anced if the .Authoritv "s operator can establish a 

connection with its affiliated railroad, the New York & Lak . Enc Railroad ("ompany. at 

Waterboro, New York (M P. 23.2 Accordingly, the .Authority and its operator are 

prepared to enter into an "greemenl with NS which would entail the reciprocal grant .)f 

overhead trackage rights beiween the tv o railroad:. The .Authonty would grant Norfolk 

S ^Mtheni a new ' igh speed connection a' M P. 64.1 +/- and trackage righis between M.P. 

()4.1 and 60.5 and NorLdk Southern would grant trackage nghts to the Oil ( reck and 

Titusville Lines - Meadville Divisions between M P. 60.5 and the ci inection wilh die 

New York and Lake line Railroad Line al M P. 23.2 in W aterboro, New ^'ork. 

These o\ erhead trackage rights would pennit the .Authority and its operator to 

implement a new industrial development and marketing initiative which we have entitled 

the "Penn Can Rail I ink" which seeks lo provide rail competition for freight traffic 

presentlv nun ing bv truck to or from Canada, l he .Authority and its operator hav e 

idenlified certain goods and commodities that ;tres.'ntly flow bv ipiek over the Peace 

Bridge t'loir. Canada along Interstate 'M) m New ^Hrk .iiul Pennsylvania and down 

Iniersl-'le 79 and 80 in Pennsv K ama for distribution to markets m Erie. >'ounestovv n and 



Interstate 79 and 80 in Pennsylvania for distnbution to markets in Erie, \'oungstown and 

Pittsburgh. The Authority w ill ilev eK)p a transload facility for those goods and 

commodities in Meadville, Pennsylvania, i rucks would then distribute the goods and 

commodities to their respective local markets which are more leadilv reached from 

Meadville given 'Is convenient location near Inlcrstates 90, 80, 7<> and 79. The Penn ( . i 

Rail Link projec. is vital for the preservation of'tlie .Authority's rail line and lo grow jobs 

in the communities of northwestern Pennsylvania and southvvcstcni New York. 

Vh ' Autliorilv eommume.ited this proposal i > NS as soon as it beeame aware of" 

the proposed division of ("onrail assets bet ween NS and CSXT". While our proposal has 

been ackiiow ledgi 1 by NS. we hav e not been able to initiate n'"L,ciiations w ith them 

regarding this proposal. We hav e therefore found it necessary to bring this matter to the 

allenlion of the Surface Transportation Board lo seek an order from the Board directing 

the reciprocal grant of irackage rights proposed by the Authority as a conditio - for 

approv al of the pending control proceeding. 

I he delerioration of rail service in northwestern Pennsylvania and southwcstc" i 

New ^'ork is well docuinen'ed. l or years, the fomicr Ene Lackawanna Mam Line in 'nis 

region has been presen eil only by the efforts of tho Pennsylvania Department of 

Transportation and the New \ o.k Department of I ransportalion together wilh the 

persistence of dedicated local officials and detemiined shippers. The acquisition of 

Ccnrail dramatically changes the strategic impotlance of the Southern 1 ler Line now that 

NS anti t'SXT have proposed to reestablish competitive rail service in the northeast 

United Stales. 1 he Soinhcm Tie. ' me no lonuer i>oses a strategic ihreat to ConraiFs 

domriance in ilie Northeast and can now he redev i loped to generate traffic to the large 



Class I systems. In addition, the Meadville - Corry line segment provides the NS 

altema ive routing capabihtics which may prove usefiil in d.-almg vvitl; capaciiy 

limitations on majo.- service corridors as NS grows the business on its expanded rail 

system. 

Accordingly, Northwest Pennsylvania kail Authority reqUŵ sts that the Surface 

Transportation Board, as a i.ondit'.i>n of its approv al of the proposed transaction, ilirecl 

NS and the Authority to grant reciprocal overhead trackage rights as outlined herein. In 

all otner respects. Northwest Pennsylvania Rail .Authority supports the applicants" 

proposed transaction and requests the Board approve the same. 



VERIFICATION 

1. Richard M. Novotnv. dec' -i-.d^r penalty (^fneriury. that the *bregoing is true 

and correct. Further, 1 certify th.!' ' am qualified and authorized lo file these ("omments 

on behalf of the Northwest Pennsv Ivania Rail .Authority of which 1 am Chairman. 

Executed on ^ ' < / ' ' 1997 

—•- ^^-J — 

Ricliaid M. Novotny, ("haimiaii 
Northwest Pennsylvania R ^ Authority 
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Richard M. Novotny 
17120 MuutNRo«o. M£AOVU.u,PA 16335- (614) 724-7184 

EDUCATION 1991 -1992 Graduate Studies in the Masters ot Bo jness Administration Program 
Clanon University of Pennsylvania Clanon, PA 16214 

1998-1993 The National Oevetopnwt Council 
Economic Developmeni Finance Prolsssional Certification 

Wnting Grant Proposals 
Certified by V Brosky & Associates 

Pennsylvania Department of Community Affairs 
Municipal Training Division 

Enterprise Zone Oxxdinatkm 
Firtancing Deveiopmerrt 

1984-1966 Bachelor ot Science Degree 
(k>mputer Application & InfcrmatKxi Systems 
Clanon University ot Pennsylvania. Clanon. PA 16214 

1976-1978 Under^vwdjate Studies 
Kent State Umversity of Ohio. Toimbuli County Branch. 
Wiorren. Or»o 44482 

£^6RI£Ng6 0 3 ^ i=>resen» 
THE REDEVELOPMENT AUTHORITY IN THE CITY OF CORRY 
380 Sciota Street Corry. PA 1M07 
TELEPHONE. (814) 665-5161 
SUPERVISOR v>> tinia S Gnce, Executive Director 
OCCUPATION Ecciomic «ind Community Development 
DUTIES Administrat/xi and Management o< the Ckxry I iduslnal Incubator. Corry Area 

Enterpnse Commons MuKitenant Facilrf/. C;orry Area Industnal Commons, and The Ckxry Industnal Pack. 
AJI devetapment aspects ot the financing and construction of the newly l»ilt Oorry Industnal CJonimons 
Enterprise Zone Coordinator for The City of Corry, Wayne, Columbus Union Townships, Elgin and Union 
City Boroughs Activities mcKide various areas of pubtic/pnvate financing, grant wnting.entrepreneur 
developmeni. and indusiry attraction arvl retention 

02W (a/72 NORTHWEST PENNSYLVANIA REGIONAL PLANNING AND DEVELOPMENT 
COMMISSION. 6 U EKwanth Street, Franklin. PA 16323 
TEl "ONE (8U) 437-302< 
SUPt ivISOR Dale F Massie. Associate Direc/r 
OCCUPATION Informahon Systems Specialist/Business Analyst 
DUTIES Development and Maintenance of an IBM Sysiem 36 and IBM Personal 

(Computer network Assistance to staff local government agencies and regional businesses m thv> deeign 
implententation and use of computer systems Coordination and dev»>topnient of a regiorwl furxl raising 
campaign and quarterly publication of magazine Analysis, design, and applicalion of a 
geographic information system supporting data base and computer aided design capabilities 
Implementation of a regtOfn:* product import subsiituhon progratn as i>art of s statewide netvKyk 
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Resume of 
Richard M Novotny 
Page 2 of 2 

1/85-9^ THE DEPOT RESTAURANT. 1215 Railroad Street, Franklin, PA 16323 
SUPERVISOR Robert D Davis Prendenl 
OCCU'̂ 'ATION Part-t*me Bookkeeper & Payroll Clerk 
Duties Preparation and distribution of various weekly morthiy and quarterly reports 

Coordinate arxJ maintain sales, inventory, accounts receivables, and payroll infoimation. Preipare arxl 
update numerous spreadsheets and graphs for managerial analysis 

AFFILIATIONS. Member ol 

AVYARPS 4 HONORS, 

Corry Area Indusinal Devekipmenl (kvporation 
Corro Indu3lnal Roundtable 
Corrf Indusihî  9eneM Association (Incorporator) 
Ene Courty Strategic Roundtable 
Pennsylvanta Incubator Association (President) 
National Business Incutxlion Association 
Northweet Pennsylvania Rail Authonty 'Chairman) 
Ĵorthwest Pa Regional Planning and Dcvetopment Commission 

Metropolitan Planning Organization (Erie Area 
Transportation Study Coordinating & Technical 
Committeee) 
Northwest Devetapment Corporation 

National Asaociaiion of Deveiopmenl Organizatiorts '1991 
Innovation Award" for Alliance magazine 

Appalachian Regional CommraHon '1991 Local Development District 
Award for Outstandm t Achievement* for Alliance magazine 

Feature story August 4. 1995 in Tha Wall aroia Joumai 

Finalist in the 1996 Emrepraneur ot the Year Awards Program - in the 
Supporter o* Frtivpreneurship C^agory 

Finalist in the 1997 Entrepreneur ol the Year Awards Program - in tfie 
Supporter of Entrepreneurship Catagory 
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Richard R. Wilson, P.C. 
Attorni'v at i,aw 

A l*rof«'ssional Corporation 
112<j Kiyhth \vonu •, Suitf .(Ki 

.Mtoona, l*A i«>H02 

("if coiin.'̂ fl to: 
X'uonu & Ciray LLC 

2310 C.rant BuildinK 
Pittsburtih. PA ir>2l9 

(412'471-1800 
)412) 4" 1-447 7 FAX 

Octohcr \ 5, 1W7 

Vemon A. Williams. Sec.etary 
Surface Transport,ilion Bo,.ni 
\̂ )2> K Street. N.W .. Room 7 1.̂  
Washington, D.C. 20423 

Rc: ComnK-nts and Requests for Conditions bv the PeniLsylvania 
House 1 raiKsportation Committee 

IXar Mr. Williams: 

On bchaif'ii the I ranspotlation Committee of the Pcnn.syh ania House ol 
Representatives. I enclosed for filing an original and twenty-five :opies of PA House -2 
consisting of statements by the franspotlation Committees (̂ f the ^̂ •nale and House ot 
Representatives of the Commonvveailh of Pennsylva'-.ia. Since the rransporlation 
Cominitlee of lb' Pennsylv ania Senate did not file a separate Statement of Intent to 
Participate in this proceeding, its r' port has been inct rpoi alcd into and n-.iue a pal of the 
tiling in this transaction by the fransportation Conimitlee nf the Pcnnsv'!\ania M( ii>e ot 
Repr.>senlal:v..s. .Mso enclosed is a ' /" computer disk ». >n; lining i l l : pleading in Word 
7.0 formal. Should yoî  have any questions regarding ihis subnv,ssioi\, please contact the 
undersigned. 

\ crv trulv yours. 

R'CllARD R. WILSON. P C. 

/ 

RichaiJ R Wilson ./ 

RRW klh 
I'nclosuivs 

xc: 1 be lloiHM.iblc .lacob I eventlial 
Representative Richard .A. Geisl 
.All parties nf record 



Rn u \Ri) \. "KicK"i,i:isr. \n:mt:ii 
11.H Si I 'osi ovi ici- » o x :n:<»^ii 

M.MNCAl'MOl lU H.niSCi 
H.^RKlSUlKO.l'A l7i:(l 2(UO 

I'llOM (7171^X7 64l>l 
I A\;(7I7|77: M^i 

l l j h l I t i l l l l l A V I M I .st i l l 402 
Al KHiNA.IMASSY! VAMA lf<6(C 

I'lK>NI (XUi<;4h 7:ih 
I AX: (hl4)'>4'> / ' ) | ^ 

^House of ^Representatives 
COMMONWEALTH OF PENNSYLVANIA 

HARRISBURG 

< OMMITTKKS 

rRASSI'ORIAri>)N.(.!lAlKMv\ 
COMMCRC I ASDI CONOMIf 

1)1 v l IOPMI NI 
RLI.US 

October I.S 1W7 

Vcnion A. Williains. Secrctaiy 
Surface 1 r..nsportation Board 
l')2.S K Street. N.W.. Room 7LS 
Washington. D C. 20423 

Re: ( omments and Requests fe. Conditions by the Pennsylvania 
House .ind Senate I ransportalion Committees 

Dear Mr. V 'Ibanis: 

Hnclosed vou vvill find the Coinments and Requests for Conditions which are 
being jointly filed with the Board on behalf of the I ransportalion Comnnttees of the 
Senate a-ul I louse of Representativ es of the Commonvv callh of Penn.sylv ania. I hc 
proposed acquisition and div ision of Conrail by Norfolk Southern t.'on''i^'"''l'^^" '̂"t-' ̂ ^"^ 
Transportation. Inc.. if approved. v\ill have extremely serious impa rls on UK 
Commonwealth of Pennsv lv ania. Our coiistituenls hav e communicated lo us their 
concerns ab >iil loss of employment, family dislocations, loss of vendor contracts and t!ie 
absence o!"slale wide raii lo rail competition. 

We are aware that 'he proposed transaction ilocs contain specific be lefils for 
Pennsylvania bu> as legisUuors. w c do not v levv this lransaclion in the isolation of a single 
l enulatorv procceiling. We view it in the context of continued con.>olidalion of the l ^S. 
railroad industrv and the likelihood that there v\ill be further mergers resuliing in two 
transcontinental rail systems w hich could leave manv (\immoiiwcalth businesses and 
shippers sub|ccl to a railro.id mo.iopoly and cxckiued from major sources of raw 
materials and n.aikets 
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Vemon A Williams 
Page I 
October 15, 1997 

From this pernpective. we request the Board to impose in>c«s»ry competitive 
access condmom that will assur? eflfeciivc rail conipctitioa tl.roughout the 
Coinmonwftlth Wc also se^ leg:jly enforceable and adnumstrattvoly rc*7cwfible 
condiuons to a«urc that if the economic aMumpticns upon wt ch this transactjon ore 
based do not materialize, the Commonwealth ^MU havf • 'equtte twAJuac in the event 
apphcanu do not to proceed with pro; xt* and comnutraenl* which provide many of the 
puhbc interest beueflts claimed for this truuaction 

^ Doyle Caman, Chaiiimui 
Senate Transpoitation Comnuttee 

Sincerely yours. 

Richard a. Gctst, Chainnan 
House Transportation Committee 

ity Cliaimiaii 
itiou Conunittee 

I OlasA Minonty Chairman 
House Tnuuponation Committee 
Rjcli 

iinclotuie 

KC: Oovomor Thomat Ridge 
All paitiet ol Record 



(814) 944-5302 
8H8-4r)4-.'5H17 (Toll FrcO 
iH14i f»44-f)97H VAX 
rrw il.-ionteniail c-.srlmk.nct 

Richard R. Wilson P.C. 
.Attorne> at Law 
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Octobei LS. IW7 

Vemon A. Williams. Secretary 
Surface Transportation Board 
1925 K Street, N.W., Room 715 
Washington. D.C. 2042.̂  

Re: Commenls and Requests for Conditions by the Pc.insylvania 
House I ransportalion Committee 

Dear Mr Williams: 

On behalfof the Transportation Committee of the Pennsylvania House of 
Representatives, 1 enclosed for filing an oi:ginal and twcnty-f''^ copies of PA House -2 
consisting of statements by the Transportation Cominitlees of the Senate and House of 
Representatives of the Commonwealth of Pennsylvania. Since lhe Transportation 
Committee of the Pennsylvania Senate did not file a sepa.-̂ te Stitement of Inlent to 
Participate in this proceeding, ils report has been incorporated i. .o and made a part of the 
filing in this trans.iclion by the Transportation ( ommittee of the Pennsylvania House of 
Representatives. ALso enclosed is a 3 \ i " computer disk contaMing the pleading in Word 
7.0 format. Should you have a ly questions regarding this submission, please contact the 
undersigned 

Very truly yours. 

RICHARD R. WILSON. P C. 

Richard R. Wils 

RRW klh 
Enclosures 

xc: The Honorable .lacob Lev enthal 
Representative Richard .\. Geisl 
All parties of record 
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^oiise of Representatives 
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October 15. 1097 

\'emon \ Williams. Secretarv' 
Surface I ransportation Board 
1925 K Street. N.W.. Room 715 
Washington, D.C. 20423 

Re: Commenls and Requests for Conditions by the Pe- -'sylvania 
House and Senate T.ansportation Cominittees 

Dear Mr. Williams: 

Enclosed you will find the Comments -nd Requests for Conditions which are 
being lointlv filed with the Board on behalf of the Transportation Committees of the 
Senate and House of Represen'ali ves of the Commonwealth of f ennsylvania. The 
proposed acquisition and division of Conrail by Norfolk Soulhem Corporation and CSX 
Transportation, inc.. i f approved, w ill have extremely senous impacts on the 
Commonwealth of Pennsylvania Our constituents have communicated to us their 
concems aboul loss of employment, family dislocations, loss of vendor contracts and f.ie 
absence of state w ide rail to rail compeiilion. 

are aware that the proposed transaction does contain specific benefits for 
Pennsylvania but as legislators, vve do not view this transaction in the isolation of a single 
regulaton,- proceeding. We v icw n in the context of continued consolidation of the U.S. 
railroad industrv' and the likelihood that there vvill be further mergers resulting in tvvo 
Iransconlmenlal rail systems wnich could leave many (Ommonw eallh businesses and 
shippers subiect to a raihoad monopoly and excluded from major sources of raw 
materials and niarkets 
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Vrmon A Williams 
Page 2 
Ociober 15. 1997 

From this j>er^5c«ve. we rtiqucst the Board to impose necessary competrtive 
access conditions that will assunr efiRxtive rail oompctiti'jn throughout the 
Commonwealth Wc also seek kgi-' enforceable and admimstnrtivo'y rcvicwtible 
condiuons to assure that »f the ccononuC issumplions upon which thi. transaction a.̂ e 
based do not materialize the ro.T«nonwealth wiU have adequate reco^-e in the event 
opplicanu do not T proceed with projectt and coromilmeDts which provide fna,'iy of the 
public interest beoe."'tt cUumod for thi* traasac'ion. 

'̂ oyle CSfinan, Chairman 
Senate Traospoxtation Committee 

nmily Chairman 
itiou Conunittee 

Sincerely yours. 

ichaid a. Geist, Chairman 
House Transp.>rtahon Committee 

Ritiurd Olasz. Minority Clu'iiman ^ 
House r̂ nsportaiion Commmce 

Enclosure 

tt: OovGcnor Thomas Ridge 
Alipaitics of Record 
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INTRODl CTION 

On April 8, 1997 CSX Corporation ("CSX") and Norfolk Soulhem Corporatioi; ("NS") 

at\er months of a fierce bidding war to acquire Consolidated Kail Corporation ("Conrair'), 

announced that they would jointly acquire Conrail and divide the Conrail system between them. 

As descnbed in the Railroad (\inlrol .Application filed vviih this Board, most Conrail lines in 

Pennsylvania will be operated by NS, but the T'hiladelphia area and coal ongins on the 

Monongahela Railway Company in southv eslem Pennsylvania will be jointly served by CS.X 

and NS However, due to the broad s 'pe of the proposed acquisition and the potential impact 

on Pennsylvania jobs and businesses, the Transportation Committee of the Pennsylvania House 

of Representatives conducted legislati e hearings to assess the impact of this transaction on the 

Commonwealth. Heanngs wer: held in .\ltoona, PA on May 15, 1997, in Malvern, PA on 

August 19, 1997 and in Pittsburgh on October 16, 1997. 

1 SCMMAR^' OF TRANSACTION - PENNSVLVANIA 

Application docuirients were filed by NS and CSX with the Surface Transportation Board 

("STB") on .lune 23, 1997. CS.X and NS will each have a 50% voting interest in Conrail but 

will operate 58°o and 4 2 " o f ConraiFs assets respectively. Under the temis of the Transaction 

Agreement, Conrail w ill create two corporate subsidianes. one referred to as New York Central 

Lines, LLC to which assets to be operated by CSX will be transferred and the other. 



Pennsylvania Lines LLC, ;o which assets to be operated by NS will be transferred Conrail will 

retain ovv nership of ihiee "shared asset areas" in northen. New Jersey, soulhem New jersey/ 

Philadelphia and Detroit. The Monongahela Railway Company (MGA) in soulhwestem 

Pennsylv ania will be transferred lo Pennsylvania Lines but will be subjecl to a Joint Usage 

Agi^cment which vvill give CSX access to a'l MGA lines. 

In effect, NS and CSX have "condoed" Coniail by creating separate units over which they 

exercise exclusive control and allowing Conrail to retain certain "common areas" 'here both 

railroad companies w ill hav e access to shippers fomierly served only by Conrail. As a 

consc uience, this transaction exceedingly complex and involves many operating agreements, 

leases, trackage arr;-"'gemcnts and olher contracts w hich specify the nghts and obligations of the 

various entities which have been created to accomplish the division of Conrail assets. We view 

this complexity with conccm because of the potential for disagreement betw een tw o competing 

rail svstems and the consequent impact of such disputes on day to day management and 

operational decisions which can affect rail safety and service. 

II. PENNSYLVANIA IMPACTS 

A. PHILADELPHIA .AREA IMP.-XCIS 

NS liiid CS.X hav e proposed that substantial portions of Coi.rail lacililies in the south 

Jersey Philadelphia are.i in a new "shai ed asset area". Under the temis of a separate Shared 

.Asset Area .Agreement. CSX and NS vvill be given jOint access to customers within this area. 

The Philadelphia South Jersey shared asset area will be operated by or through Conrail which 

vvill conduct rail operation: within this area with its own crews and personnel. 
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The advantage of the shared assel area is that shippers located within the area wiP ' lave 

access to both NS and CSX lor the shipment of theii goods thereby jreatirig rail to rail 

competition where none had previously existed. It remains lo be seen, however, whether the 

shared asset areas can be efficiently operated by Conrail in a manner which will provide 

me;iningtul rail to rail competition between CSX and NS. particularly since applicants have 

introduced major charges in ConraiFs Philadelphia operations and have submitted no operating 

plan for this for shared asset area. Moreover, the creation of a shared asset aioa with 

reestablished rail to rail compeiilion w ill necessarily discnminate against those locations outside 

of the shared asset area which w ill have service from only one railroad. 

The merger application is ver>' sketchy on what im ?̂act, i f anv, the proposed shared asset 

area operation.-̂  will have un SEPT .A and New Jersey transit operations on Conrail lines. We 

share the concerns raised by the Pennsylvania Senate Transportation (^ommittee's comments on 

this topic. 

The merger application also outlines significanl job reductions and relocations in the 

Pbiladel[ hia arcc Based on the infomiation in the .Application, approximately 444 agreement 

positions will be abolished and 134 positions will be relocated lo areas outside of southeastem 

Pennaylvatiia. Appn>ximaiely 73o management positions vvill be teiTiimatcd and 743 

managemoni positions w ill be relocated to areas outside of southwestem Pennsylvania. Wliile 

there will continue to be a Conrail headquarters located in Phiiauelphia. the size of that 

headquarters and the scope of its operational functions will be drastically reduced. 

The merger application also outlines possible new facilities and investments by NS and 

CSX in the Philadelphia area. NS indicates lhal it intends lo expand the intermodal facility al 

Mornsville and create a new S4.000.000 Tnple Crown Roadrailer lernunal at Mornsville. There 
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will be a new SI5.000,000 autoiT;obile unloading facility near Philadelphia^'omstown and CSX 

has announced plans fot similar improvements to intemiodal facilities in the Philadelphia area. 

Since much of the increased revenues and projected benefits ofthis merger are dependent upon 

the substantial grow th in intemiodal traffic to be handled by both CSX and NS, the future of 

these intemiodal f acilities is dependent upon the successful growth of that segment of rail traffir. 

B. CONRAIL EMPLOYEE BENEFIT PLANS 

The impact ofthis merj. transaction on Conrail retirement plans receives very little 

attention m the application. The provisions of the Conrail/CSX/NS Transaction Agreement 

dealing w ith non-agreement employee benefit plans give applicants broad discretion to continue 

providing these benefits to non-agreement employees and to make virtually any changes deemed 

advisable or neccssar>'. The employee benefit plans and programs for those employees w hich 

will operate NS assets and CSX assets will become the liabilities of the Conrail subsidiar>' 

corporations set up to operate those assets. 

CSX, NS and Conrail have agreed to take any actions permitted by law that are necessar>' 

or appropriate to determine the amount of excess assets in a Conrail benefit plan and to allow 

allocation to CSX and NS or iheir respective at filiatcs of those excess assets provided that ao 

such transfer shall reduce the assets remaining in any Conrail defined benefit plan to a level that 

is less than 100" <> of the liabilities for benefits on a termination basis as reasonably calculated by 

Price Walerhouse using I'sual and customarv methodologies and assumptions. Thus, the 

Transaction Agreement specifically pennits NS and Conrail to transfer assets from ConraiFs 

benefit plans to the extent that those assets exceed the liabilities of those plans. 

Since the liabilities of benefit plans are often calculated based on actuarial and interest 

rale assumptions which fiuctuate from time to time it would appear that lhe merger agreemenl 
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provides substantial fiexibility and opportunity '.or NS and CSX to siphon off excess assets from 

Conrail retirement plans. 

C. KARRlSBrRGIMP.ACTS 

In geneial. the Harrisburg area may benefit from the NS acquisition of Conrail assets in 

that area. NS has indicated that Harnsburg will become a major north-south, east-west axis on 

its expanded system. NS has announced plans to increase freight service on the line from 

Harrisburg lo Buffalo which will provide for increased north-south rail traffic to and from 

Canada. In addition, NS and Canadian Pacific have announced plans for interchange of traffic at 

Harrisburg. In addition. NS has announced plans to create a new S40.000.000 intermodal facility 

al Harrisburg and to increase capacity on the Reading-Harrisburg line by impro- ed signaling and 

crossovers. 

Despite these changes in the Harrisburg area, NS and CSX will abolish 124 agreement 

positions and transfer 128 jobs out of the Commonwealth Twenty-one management jobs wili be 

eliminated and eleven management jobs will be transferred out of the Commonwealth 

D. ALTOONA AND HOLLlDA^'SBl'RCi 
REPAIR SHOPS 

After the legislative heanngs cond-j'-'';J in Aitoona, P \ in May. NS and CSX clarified 

Ihei' nlans and intentions for utili/ation of these facilities. NS has announced that it intends to 

Iransfer locomotive truck ov erh lul vvork to Aitoona and to iransfer most of its freight car 

progran. to Hollidaysburg. It has innounced approximately S4.000,00(' in capital improvements 

for the Hollidaysburg shop and $63,000,000 for improvements at the .Aitoona locomotive repair 

shops. In addition. CSX has agreed lo undertake a portion of its car repair work at the 



Hollidaysburg and Aitoona shops As a result of these plans. NS projects an increase of 

approximately 170 jobs in llie .Alloona area. 

E. PITTSBURGH AREA IMPAC IS 

The southwestem Pennsyivama facilities which will be most directly affected by the 

allocation of Conrail lines are: 

(1) Conrail National Account Service Center 

Conrail presently operates its National Accounts Service Center in North Fayette 

Township along the Parkway West. This office is a centralized customer and service 

coordinaiion facility which receives calla from shippers and receivers served by Conrail and 

handles requests for service, "-ail car tracing, and other service related matters. 

NS operates a similar national accounts center for its customers in Atlanta and has stated 

that this facility will be consolidated w ith its own facility in .Atlanta. This will result in the 

transfer of approximately 2! 5 jobs from Pittsburgh to Atlanta. GA. CSX will transfer 185 jobs 

to Jacksonville. FI. Thirty-one management personnel will be transferred to /Atlanta and 16 to 

Jacksonville. 

(2) Conway Yard 

At present, Conway Yard is one of the principal east/west classification yards for 

Conrail. It will be acquired and operated by NS under the proposed operating plan. NS bas 

indicated that il intends to eliminate multiple blocking and classification of trains in order to 

improve service on east w est routes. As a result of these changes, trains which had previously 

been blocked and reclassified at Conway yard will be preblocked at other yard facilities and mn 

ihrough Conway \'ard. .As a resull, NS projects a slight reduction in classification and blocking 
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activities at Conw ay Yard. Approximatelv 45 agreement and 7 nonagreement jobs (based on 

1996 data) will be abolished at l\>nway Yard. 

NS has also announced that it intends to spend approximately S30 million for a new 

locomotive repair shop at Conway ^ ard just north of Pittsburgh in Beaver County. 

(3) Pilcaim Inlemnidal Center 

ConraiFs recent impro emenl of its intemiodal facility Pilcaim \'ard never lived up to its 

billing because Conrail market ng objectives focused on long haul intermodal movements which 

bypassed this yard. NS has indicated that it intends to concentrate more heavily on short haul 

intemiodal moves of five hundred miles or less and has identified Pilcaim Y ird as a faci'-ly 

which It intends to utilize in connection with increased short haul intemiodal movements. It 

remains to be seen whether this strategy will prove successful and create higher utili/ation levels 

at this intemiodal facility. 

(4) NS Regional Headquarters in Pittsburgh 

NS has stated lhal in order lo operate its Conrail lines it intends to establish a regional 

headquarters in Pitlsburgh. This hcadq-'arters will exercise control over sev eral subordinate 

division of fices and will make Pittsburgh the operational headquarters for all Conrail lines 

acquired by NS. The STB applicalion does not indicate how many jobs will be associated with 

this regional headquarters. 

F. MONONGAHELA RAILWAY' COMPANY" 

The Monongahela Railway serves the coal fields of Green Counly. Pennsylvania and 

northern West Virginia, il is the largest rail traffic generator in the Commonvveailh. Pnor to 

1990. the railroad was owned and operated by three carriers: Conrail. CSX and P&LE. 

Ev entuallv . C\inrail acquired the interests of PitLE and CS.X and most recently operated the lines 
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for its own account. NS will acquire operating control over the Railroad under the proposed 

operaiing plan b >i bas granted v SX joint use of Monongahela railroad lines. This plan 

reestablishes competitive rail service from the Mono igahela coal fields and should substantially 

benefit coal prodtction from those coal fields, i f daily operations are conducted by NS in an 

ef ficient and non-discriminator>' manner. 

G. ERIE. PA 

NS and CSX have announced that as part of the merger application they plan to relocate 

NS's rail line in Erie out of the middle of 19th Street ; v an area along the Conrail right-of way 

which will be acquired by CSX. As part of this relocation project, NS and CSX have agreed, i f 

feasible, to maintain the connection between the NS line and the Allegheny and Eastem Railroad 

line which serves northwestern Pennsylvania and connects with the former Conrail line from 

Corry, PA and Homell. N^•. lhe NS merg.r application fails to mention that a portion of the 

line which it intends to acquire in the Corry area is already leased and operated and vvill be 

conveyed to the Northwest Pennsylvania Rail Authonty. The .Authonty has notified NS ofthis 

situation and NS has indicated that it is under investigation. 

I l l LEGISI A I 1\T. FINDINGS 

A. JOB RF^>i'CTIONS 

The acquisition transaction proposed by NS and CS.X will have a major adverse 

atfec> on emplovmenl within the Commonvveailh. In particular, the Philadelphia area will be 

senously impacted by the loss or relocation of a substantial number of Conrail management 

positions. The closing of the Conrail National .Account Service Center m Pittsburgh is the next 

laruest center for job loss m the Commonwealth. However, m Pittsburgh, NS v, .\\ establish a 



Northeast Operations Center for all of its Conrail lines. Tbus. it app ars there will be .some offset 

lo the job loss al the National Account Center. 

Throughout the rest of the Commonwealth, the applicants have identified various 

reductions in force associated w ith the closing or consolidation of vanous facilities. While the 

numbers are not as large, the loss of those po.iitions will not help these communities. 

NS and CSX have indicated that they plan to modestly increase employment levels at the 

Hollidaysburg and Aitoona shops. However, these commitments appear to be interim measures 

and long term employment commitments are not assured. 

In addition, there is substantial concem on the part of Conrail employees that CSX will 

u.se its portion of ConraiFs overfunded pension pian to offset the underfunded CSX plan. 

Neither NS nor CSX witnesses were willing to make any commitments as to the future 

disposition of the overfunded portions of ConraiFs retirement plans. 

R RAIL OPERATIONS WITHIN THE COMMONWEALTH 

1. Philadelphia South Jersev "Shared Asset Area". CJiX and NS have 

proposed an extremely complic.iled tenninal sw itching operation to be pertbmied on their behalf 

bv a imncated Conrail in the Philadelphia area. Vhilc theoretically providing increased 

competition, it remains lo be seen whether NS and CS.X vvill provide adequate financial support 

to the Conrail switching operation to assure efficient service w ithin the Shared Assel Area. Both 

acquiring railroads will be under extreme financial pressure to cut costs and enhance revenues in 

order to pay for this transaction. This will not only restnct financial resources available to 

Conrail. but may cause v"S.X and NS lo favor those eas coast ports at which the olher is not a 

significanl competitive force 
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2. Monoimahcia Railvvav Companv - Joint .Access. As noted previously, NS 

will acquire operating control over the Monongahela Railway under the proposed operating plan 

and has granted CSX joint us.- of the Monongahela Railway lines. The plan reestablishes 

competitive rail service from the Monongahela coal fields and should substantially promote 

production in those coal fields, i f the day to day operations on this railroad are conducted by NS 

in an efficient and non-discnminator>' fashion. 

The Bessemer & Lake Erie Railroad Company has sought access to the 

Monongahela coal fields through trackage nghts and appropnate haulage arrangements with 

Norfolk Soulhem and/or CSX. Protective conditions granted by the ICC when Conn iFs 

acquired 100% control of the Monongahela Railw ay Company were not adequate to enable 

B&LE to become an active competitor for Monongahela coal traffic. B&LE is an ef fective rail 

competitor in soulhweslnm Pennsylvania and has excellent port facilities on Lake Erie at 

Conneaul Dock which would greatly facilitate the marketing of Monongahela coal to lake serv ed 

ebctnc utilities m the mid west and C ada. Since the relief sought by Bessemer mereb' 

reconfimis and implcmenis competitive access nghts already recognized by ihe former ICC. the 

imposition of meaningful competitive access conditions by the Beard would assure effective rail 

competition and participation m .Monongahela coal traffic by B&LE and other regional carriers 

with B«S:LE connections. I', will also insure that Monongahela coal fieids are served by a 

regional competitor which does not hav e altemalive long haul coal sources which might be 

preferred by CS.X and NS lo enhance freight revenues. 

3. Relationships with Short 1 mc Railroads Short line and regional railroads 

which serv ice communities within the Commonwealth unifom iy testified 11 difficulties m 

negotiating inteichange and access arrangements w ith NS. Whi'e some of iLose carriers have 
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reached agreements with NS, it is evident that Pennsylvania short lines will have to make 

significant adjustments when working with NS. It is also likely that as financial pressures to cut 

costs and increase revenues grow in the wake of this transaction, NS and CSX will squeeze short 

line revenues. 

4. Intermodal Operations The application filed by NS proposes substantial 

investmenis in intemiodal faciliti'."s at Philadelphia, Harrisburg, and Pittsburgh. Indeed this 

entire transaction is financially justified on the basis of increased revenues derived from the 

diversion of substantial volumes of motor carrier traffic to intemiodal trains. The abilities of NS 

and CSX to realize these revenue gains from intermodal traffic is doubtful. Intermoda! traffic is 

extremely competitive and produces some of the smallest contribution margins of all railroad 

traffic Minor changes in nology or configurations of transportation equipment (such as 

tnple trailers) could alter the competitive assumptions upon which railrc>ad revenue projections 

are ba.sed. Captive shipnen such as real and chemical companies are therefore justifiably 

concemed that when intemiodal traffic does not produce the revenues projected by the 

applicanls. they vvill tum to those shippers who do not have competitive options and seek to 

maximize revenues on captive traftic. 

5. Safetv and Operational Concems. l he expenence of Union Pacific which 

bas suffered fatal rail accidents, severe eauipment shortages and major traffic congestion presents 

significant concems on the part of many rail shippers that the premium pnce which NS and CSX 

have paid for Conrail will force both carriers to undennvesl in capital improvements and 

equipment necessarv to maintain current sen ice lev els and safe operations. This ;s especially 

true if the economy declines over the next five years. We are also extremelv concemed that the 
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SI B does not have adequate staff resources to ev aluate the CSX and NS operating plans from a 

safely standpoint and will relv on outside consultants to perfomi this assessment. 

IV ( ONDITIONS REOUESTED B^" THE PENNSYLVANIA HOUS"E 
TRANSPORTATION ( OMMITTEE 

In V iew of the foregoing concems, the Pennsylvania House Transport:'tion 

Committee has serious reservations conceming whether or not the acquisition of Conrail by NS 

and CSX is in the public interest Certainlv. vve recognize that NS has the best operau.r nnd 

financial perfonnance it: the U.S. railroad industry and bnngs many strengths to this transaction. 

CSX also has impressive operating statistics and capabilities. Nonetheless, the Committee is 

unconv inced that the applicants can generate projected revenue levels from the diversion of truck 

traffic. We are especially concemed that the applicants' intermodal projections are based on 

assumptions w hich do not adequately account for economic down tums or changes in equipment 

availability in years 2 - 5 of this transaction We certainly hope that the projections presented by 

the applicants can be achieved, but our evaluation ofthis transaction is not dnven by a 

predetennined goal to obtain STB approval If NS ..id CSX projections are overstated, 

apphcan's will have to mal up revenues from other sources of traffic or cut costs and defer 

capital projcns w hich have been presented in the applicalion as part of the public interest 

justification for this transaction. 

.Accordingly, it is the position of the Pennsylvania House Transportation 

Committee that the proposed division and acquisition of Conrail by NS and CSX is a "high nsk" 

traP'.actioii and, if approved, should be subject to onuoing nionitonng bv the Surface 

Transportation Board to assure compliance w uh j.roposed service schedules and FR.A safety 

standards. In particular. STB oversight should monitor thr mtegration of Conrail operations into 
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the NS and CS.X systems to insure that management and operational breakdowns such as those 

experienced by I lnion Pacific do not occur in this transact on. 

Accordinglv, the Committee requests the Board condition its approval ofthis merger on 

the following public interest commitments, manv of which have been proposed by applicants: 

A. That NS and CSX give priority for all job vacancies to former 

Conrail employees whose jobs v <"rr abo'ished or transferred as a result ofthis 

transaction. 

B. Tha' hiring and placement for agreement and non-agreemenl 

positions within the Commonw -alth be coordinated and administered through 

Pennsylvania regional employment councils for the communities adversely impacted by 

Conrail job termina'ions and transfers. 

C. Thai for a three year period NS and CSX respectively allocate all 

equipment and supply purchases for Conrail lines on competitive bid basis to former 

Conrail suppliers. 

D. That the following capital investments in new ami improved 

facilities be undertaken: 

(1) . NS Tnple Crown Railroad lemimal al Morri.sville, PA -

SIO million, 

(2) NS improvements to Greenwich \':ird - S5 million; 

(3) . NS constmcl new automobile unloading fai ility near 
Philadelphia Nornsfown - $15 million; 

(4) . CSX construct intennodal facilities in Philadelphia 
including a new intemiodal ramp at Greenw ich Yard - $15 
million and $14 million for double stack clearance in 
Philadelphia; 
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(5) . CSX - $4 million investment for Greys Ferry Bridge -
Eastwick connection. 

(6) . NS Constmcl new intemiodal facility at Harrisburg, PA -
$40 million; 

(7) . NS increase capacity on the Reading - Harnsburg line -
improved signaling and crossovers - $10 million, 

(8) . NS - Hollidaysburg. PA car shop - capita! improvements -
$4 million; 

(9) . NS improvements at the Altoo.ia. PA locomotive repair 
shops - $63 million; 

(10) . CSX assignment of car repair work to the Hollidaysburg 
and Aitoona shops; 

n 1). NS constmcl new locomotive repair shop in Beaver 
County, PA - $30 million; 

(12) . NS Increase capacity of Pitcaim Yard intermodal facility al 
Pittsburgh, PA - $5 million, 

(13) . NS establish and staff Regional and Division operational 

headquarters in Pitlsburgh, PA, 

(14) . NS upgrade Harrisburg, PA to Binghamton. NY line; 

(15) . NS relocated NS main line from 19'" Street i Ene, PA. 

E. That NS and CSX be required to obtain independer. review and 

approval by the Board as to future disposition of any overfunded portion of ConraiFs retirement 

plans. 

F. Monongahela Railwav Companv - Joint Access 

That the conditions for eompelilive access sought by Bessemer and 
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Lake Erie Railway Company be imposed as a condition of this iransa lion and that the Board 

require quarterly reports of coal train onginations f rom the Monongahela Railway Company via 

CSX, NS and B&LE to assure that joint access is provided on a nondiscnminatory basis. 

G. Wheelinu and Lake Ene Companv 

The House Transportation Committee concurs with the conditions 

sought by the Senate Transportation Committee. 

H. Buffalo and Putsburjih Railwav Companv 

The House Transportation Committee concurs with the conditions 

requested by the Senate Transportation Committee. 

I . Reading and Northem Railroad 

The House Transportation Committee concurs with the conditions 

sought by the Senat.̂  Transportation Committee. 

J. Canadian Pacific Railvvav Companv 

The House Transportation (7ommittee concurs with the conditions 

sought by the Senate Transportation Committee. 

K. STB .Monilonnti 

That the STB establish a schedule for oversight heanngs to 

monitor applicants compliance with these and other conditions imposed in this transaction. 

None of the foregoing conditions should significantly depnve applicants of any 

benefits ant ipaled from this transaction Indeed, most of these conditions have already been 

proposed bv applicants in their filings with the Board. .Accordingly, there should be no objection 

by applicants to the Board requiring that these commitments be honored and that this transaction 
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be subject to further review by the Board in the event that applicants are unable to implement the 

public interest benefits p.esented in their application. 

IV. CONCLUSION 

In the meantime, the Pennsylvania House Transportation Committee will work closely 

with NS and CSX and other agencies of the Commonwealth to monitor rail operations within the 

state and to partnership with NS or CSX in the creation of rail served industrial parks, 

infrastmcture improvements and economic development projects. We understand that for better 

or for worse, the interests of the Commonw ealth are inextricably linked to those of NS and CSX 

in doing whatever is possible to make this trani.action succeed and assuring that efficient and safe 

railroad transportation is provided by the applicants to the citizens of this Commonwealth. If the 

concems addresset̂  <nd the conditions sought in this statement and that of the Pennsylvania 

Senate Transportation Committee are granted by the Board, this Committee will support the 

proposed transaction and will look forward to a positive and productive relationship with NS and 

CSX. 
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HOUc-E OF REF- IL': r 1 OCT l t - ' ' : f7 r : - - l ^ N o . u i i f - . U i 

VbRIFlCATION 

We, the undersigned, declare under penalty of pet)ury. that the foregoing u tnie and 

conw t Further, we certify that we are qualified and authorized to file these Conuneiits on 

behalf of The Pennsylvania House Transportation Committee, of which we are Chairman and 

Minority Chauman rê >ectively. Executed on October 15, ,1997 

Richard A. Geist, Chainnan 

House TranqxntatioD Committee 

7 
Richard Olaaz 

Minority Chainnan 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

SI B Finance Docket No. 33388 
CS.X Corporation and CS.X Transponation. Inc. 

Norfolk Southem Coqioration and Norlolk Southem Railway Company -
Control and Operaiing Leases Agreements-Conrail In: and 

( onsolidatcd Rail Corporation 

C omments and Requests for ( onditions by the 
Transportation ( ommittee of the Pennsv • ania 

Senate 

COMMENTS 

A. BENEFITS 

Pennsvlvania Senate Iran sportation (ommittee Statement on the (onraii .Acquisition 
The Pennsylv ania Senate 1 ransportation Cominittcc held heanngs in Harnsburg on March 19, 

1997. and has studied the proposed acquisition of Conrail by CSX Transportation (CSXT) and 
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Norfolk Southem (NS) as it impacts Pennsylvania. As outlined bv the Applicants, th*- proposed 

transaction lias some positive impacts on the Commonwealth Although parts of the Philadelphia 

region have had multi-earner competition for years, the proposed transaction will once again 

provide for competitive choice in the portions of the Philadelphia region included in the joint 

service temton, (CSA(^). In soulhw eslem Pennsylvania, coal shippers in the Monongahela coal 

fields, who fonnerly had competitive choices until Conrail acquired the Monongahela Railway a 

few years ago, w ill once again have competitive options. 

The announced agreenient between NS and CP Rai" to utilize the Harrisburg-Sunbury-

Scranton-Binghamton corridor will greatly enhance this central Pennsylvania route, while also 

pn)v iding CP Rail w ith an improved routing to Philadelphia; however, this w ill be accomplished al 

the 'xpense of weakening the Allentown-Scranton corridor used by the Reading and Northem 

Railroad I he announced agreement between NS and Pennsylvania Power & Light will continue to 

make central Pennsylvania coals competitive in the marketplace. 

In addition, the commitniert by boih parties to use the Juniala Shop complex should 

provide additional employment in this region, although we note that CSXT's proposed use ofthis 

facility could end shortly afltr .he first th'-ee years following the transaction. 

These are some of the identifiable be fits to Pennsylvania. In addition, th^ 

Commonwealth's shippers will be gaining smgie-liiie access to many new markets, particularlv m 

the Soulhea.;!. We noU , ho..ever, lhal with the exception of shippers in the Philadelphia and 

MonongiUiela joint ,ireas and in far northwestern Pennsylvania, the new single-line access points 

w ill only be in conjunction with Norlolk Soulhem. This is because NS is aequinng virtually all of 

the remaining Conrail lines m Pennsylvania, thereby perpetuating (or transfemng) Conraii's near 

nionopob on trunk line rail serv ice in the Commonweal'h. 
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B. PROBLE.MS 

The absence of competitive rail options is of great concem to Pennsylvania. Our shippers 

must have competitive options made available to them when choosing rail earners. The existing 

near monopoly is of particular concem when projecting to them next round of rail mergers, when il 

is forecast that two transcontinental rail earners vvill emerge If the Commonwealth's shippers only 

have access '.o one of the eastem earners as a result of the propo-̂ ed transaction, then they will have 

acc'ss to only one of the two tran.scontincntal earners in the ev ent ot the next round of rail mergers. 

This Will place Pennsylvania at a severe disadvantage in regard to neighbonng regions. 

.Another problem that might result from the proposed transaction is the access of 

Pennsylvania shippers to points in the Southeast. While Conrail has had a near monopoly on rail 

service in Pennsylvania, it has served a.; a neutral carrier vis a vis CSXT and NS in providing 

service to the Southeast. Following the transaction, howevei, the neutrality of Conrail in such 

traffic fiows will be replaced by NS. Pennsylvania's shippers and shortlines are concerned that this 

change in relationship will adversely impact traffic fiowing between CSXT points and various 

shippers in Pennsylvania. Access to multiple rail options, which may re-establish some degree of 

neutrality for such traffic, is a concem to most of central and northem Pennsylvania. 

Also troubling is the projected and potential loss of employment in Pennsylvania resulting 

from the transaction. Between 2,000 and 3,000 railroad jobs wili be eliminated in Pennsylvania. 

Philadelphia will be particularly effected. In addition, the Pennsylvania railroad supply industry, a 

major provider to Conrail. may be adversely impacted as the purchasing functions aie moved fi-om 

Pennsylvania to Flonda or Virginia. With the loss of so many pnmar>-jobs, it is ver>' likely that the 

multiplier effect on the economy in the Commonw eailh vvill be noticeably impacted. 
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WTiile the overall proposal with have both positive and negativ e impacts on the 

Commonw ealth, there are certain specific issues that we believ e w arrant the attention of the Surface 

Transportation Board (STB). 

C SPECIFIC ISSUES 

1. Competitive Access for CP Rail 

First, the Commonwealth has spend a considerable sum improving the clearances across 

Pennsylvania in an effort to make Philadelphia more competitive. One of the major users of some 

of those improvements is CP Rail. CP has been instmmental in bnnging new steamship companies 

to the Port of Philadelphia, as well as in providing competitive altematives to some shippers in 

South Philadelphia. CP Rail could also provide competitive options for other Phil.idelphia 

shippers, but is restricted in doing so as a result of uneconomic Conraii sw itching charges to the 

remainder of the shippers within the Philadelphia switching distncl. 

CP Rail comes to Philadelphia over trackage nghts that are restncted to overhead business. 

The pnmary functions o f ' 'T Rail's Philadelphia service is to han.ile inierchange to CSXT, to carry 

NS interchiuige on «ts way lo Potomac >'ard. and lo serve the Port of Philadelphia (in South 

Philadelphia only). Following the proposed transaction, il is highly likely that most of all of the CP 

Rail interchange with CS.XT will be handled at olher points, such ;LS at Albany. N \ ' . thereby leaving 

very little CP Rail-CSXT traffic on CP Rail's Philadelphia trains. As a result of their agreenient 

with NS. CP Rail-NS Potomac '"I'ard interchange IratTic w ill now be handled al Harnsburg. instead 

of travelling through Philadelphia. 

As a result, wc fe;>.r that the only remaining business that will be handled on CP Rail's 

Philadelphia trains will be the limned traffic it can generate through the Port of Philadelpliia. Our 

concem is that this w ill not be enough business to sustain a reliable service in this market and that 
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CP Rail will be forced to retreat from providing service into the Philadelphia market. We believe 

steps need to be taken to insure that CP Rail is able to economically compete in southeastem 

Pennsylvania on ils Binghamton-Philade'phia comdor. 

One solution proposed by CP Rail is that they gam access, through a reasonable switching 

charge, to the entire Philadelphia-South Jersey joint territory. This would enable CP Rail to 

compete for a considerable traf fic base that would help them sustain their Philadelphia presence. A 

second suggestion made by CP Rail is that the restnctions on the trackage rights over which they 

operate be removed dm'., at the very least, that they be allowed to interchange traffic with the many 

shortlines along the fackage rights routes. Along the various routes over which CP Rail will have 

trackage nghts in Pennsyi.ania are about one dozen shortline operations, while several other 

shortlines are within a few miles of the CP Rail overhead routes. We support the idea of CP Rail 

gaining access to these shortline companies to provide shippers wilh rail competition in an area that 

would otherwise be a Norfolk Soulhem monopoly. 

In addition to these CP Rail proposals, the Senate Trai ;portalion Committee has also 

suggested to CP Rail and NS that the haulage arrangements agreed to between Harnsburg and 

Mechanicville be extended to Philadelphia and that CP Rail haul NS traffic from the Philadelphia 

area to Canada and New England on CT' Rail trains between Philadelphia and Harnsburg. in 

addition to being on CP Rail trains between Harnsburg and Mechanicville. 

Absent an agreemenl b<.lvveen CP Rail and the Applicants, we believe the STB must 

seriously consider these or Oiher proposals to insure that CP Rail is pro\'ided with access to enough 

of a traffic base to insure that they .ire able to remain in the Philadelphia market. The 

Commonwealth w ould have significanl concems if this transaction resulted in Philadelphia losing 
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its third tmnk line carrier, particularly afier making investments of about $ H) million lo improve 

access for all rail carriers to reach Philadelphia. 

Competitive Access And'Or Interchange Rights for Regional and Short Line 2 
R.l li roads 

(a) Reading and Northern Railroad 

The potential adverse impacts on three olher railroads in Pennsylvania may 
senously threaten their continued viability, with the loss of service having 
significant consequences on the economy of Pennsylvania. First, the proposed CP 
Rail-NS agreenient to route traffic via Harnsburg vvill divert CT' Rail ov erhead 
iraf fic off the tbmier Conrail Lehigh Main Line now owned in part by the Reading 
and Northern Railroad, w hich is the sole carrier serv ing Pennsylvania's anthracite 
coal industrv' The loss ofthis overhead business will significantly impact this 
route. I 'nder the lemis of Reading and Northern's acquisition ofthis line from 
Conrail, there is a significant penally if local traffic is interchanged to CP Rail, 
whic h connects at the north end of the line. The ability of Reading and Northem to 
freely interchange with CP Rail would enable them to compete for additional traffic 
to h:lp replace the overhead business that will be lost as a result of the proposed 
transaction. 

(b) W&LEandB&P 

Much of the rail nelwoik m westem Pennsylvania is operated by two 
regional rail earners, the Wheeling and Lake Ene (W&LE) and the Buffalo and 
Pittsburgh (B&P) family of lines. The W&LE operates neariy 1 'M miles of track in 
southwestem Pennsylvania, while the B&P family of lines has over 600 miles of 
track in northw estern and w estem Pennsylv ania. Fhese tvvo companies also operate 
on mo- e than 100 miles of CSXT lines ir. westem Pennsylvania. The W&LE and 
B&r operate on about one-half of the entire rail network in the westem third of the 
(\)mnionwealth 

The traf fic flows on these two properties are largely dependent on ov erhead 
movements and fnendly connections al gatew ay cities. For example. \\ '&LE was 
spun of t by NS and today provides NS with an overhead routing to the Hagerstown 
gatewav . triendlv access into the Pittsburgh market, and access into numerous Ohio 
markets. The B&P was spun off by CSXT and today provides CSXT with an 
ov erhead route to ButTalo and triendlv access nlo v anous w estem Pennsv lvania 
markets. Both of these railroads also hav e substantial interchanges with Conrail. 
whiie W&LE also interchanges with CS.XT and B&P interchanges w ith NS. The 
Common wealth has made sizeable inv estments to impro' e the condition of both rail 
svstems. 
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The proposed transaction puts a substantial portion of the revenues of each 
ofthe.se region eaniers at nsk Not only arc the overhead traffic volumes at nsk. but 
NS will now be directly competing for business for w hich the W&LE was a friendly 
connection, while CSXT w ill be doing the same vis a vis B&P. Substantial rev enue 
losses threaten the viability of these lines. 

W&LE has been negotiating w ith NS over many of these issues, while B&P 
has been negotiating w ith CSXT. We understand the both W&LE and B&P have 
been requesting access to new gateways and access to various shippers, which will 
enable them lo com, te for business to replace the revenues they v< ill be losing as a 
result of the proposed transaction. 

\v'&LE has proposed access to additional markets and other solutions that it 
believes are necessarv to offset the relatively large revenue losses that vvill result 
from the propo.sed tran.saction. I he financial condition of the W&LE would make it 
dif ficult (or impossible) to sustain such revenue losses. NS has offered a senes of 
proposals lhal ' suggests are verv generous and w ill make W&LE whole. W&LE 
suggests that the proposals by NS are insufficient. Each railroad has conducted a 
traf fic studv' showing w idrl> varv'ing results, although we understand the traffic 
studies were conducted by the same individual. We strongly u'ge the STB to 
delemiine which traffic study is mosl appropnate. lo delineate specific terms in 
regard to the NS proposal and assess their impact on W&IT:. and to identify other 
conditions as necessary to assure the continuance of the W&LE. (We also note that 
there are several proposals for the W&LE that would involve CSXF. as opposed to 
NS. and that the STB should al.so consider these proposals when establishing the 
conditions necessary to sustain service on the W&LE. For example. W&IJ: will 
have to negotiate with CSXT, as well as NS, to improve ils access lo shippers in the 
Pittsburgh market.) .Absent such conditions necessary to keep it as a v lable earner, 
we support the "last-resort" W&LE request for inclusion in the proposed transaction 
as the most appropnate means of preservmg service on the W&LI: routes. 

We also note lhal Conrail recently spun-off vanous rail lines to the 
Pittsburgh Industnal Railroad, w hich connects lo the W&LE. As with the Conrail 
sale of lines to the Reading .md Northem. Conrail imposed vanous penalties should 
these shortlines interchange irafTic with anyone other than Conrail. We suggest that 
the S T B review such situations in temis of the impact of such penallies on 
competition in light of the proposed tran.saction. and where appropnate. allow such 
carriers as W&LE and CP Rail to compete for such shortline traffic. 

B&P also sliuids lo lose significant revenues as a result of the transaction. 
Such rev enue los.ses. largely from through traffic, hav e the potential of result ng in 
the downgrading or abandonment of portions of the B&P route, w hich is '.v: only 
north-south through route in north westem Pennsylvania serving the Pittsburgh-
Buffalo corndor .Any reductions or loss of sen ices along this crticial comdor 
would have a detnniental impact on the deveiopment of much ofthis region. 
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We understand that B&P has been negotiating with CSXT over several 
issues. B&P has proposed gaining access lo new markets to insure that the service 
levels on their through route do not delenorale, w hich would resull in reduced 
service to many of the key indusines . noilhwestem Pennsylvania. B&P is aLso 
negotiating with NS about certain issues, but the.se negotiations are contingent on 
B&P and CSXT coming lo some Ivpe of accord. If the parties cannot come to an 
imderstandmg. .ve urge the STB to identify those conditions that are necessarv' tor 
the B&P to economically maintain an adequate level of service to the region. 
Absent such conditions, w e support B&P's request for inclusion as the last means of 
preserv mg these vital serv ices. 

We believe il is imperative to aggregates shippers in northweslem 
Pennsylvania that one carrier be 'ible to provide single-line service to handle 
significant levels of short-haul traffic. In addition. B&P could provide neutral 
access to the Indiana Countv power .stations that might receive Monongahela coal 
from fhe proposed joint .service territory. Otherwise, these shippers would not have 
the benefits of joint access to the southwestern coal mines, but would be captive to 
NS. Fhese are examples of new markets that would help B&P otTsct revenue 
losses, but w Inch should have little or no adverse impacts on the Applicants. 

In addition, one issue potentially inv olves all four of the carriers. We 
strongly urge the S I B to establish a trackage nghts connection beiween W&LE and 
B&P so lhal these earners may potentially work together lo provide competitive 
options for shippers in westem Pennsylvania. Such trackage nghts could either be 
over CS.XT lines via .Akron or NS lines via Cleveland or both. We believe the 
ability of W&LE and B&P to efficiently connect and jointly provide compeiilion to 
CSXT and NS in w estem Penn.sylvania is vital lo the economic development of that 
region. The value of such a connect w ill be enhanced if W&LE gains access to the 
Canadian National (Grand Tmnk) at Toledo, thereby allowing westem railroads to 
route traffic lo much of westem Pennsylvania using a (iTW-W&LE-B&P routing in 
competition lo CSXl or NS. Such routings will greatly benefii shippers in westem 
Pennsylvania 

(c ) B&LE 

Such a routing could also be used as an allemativ c to reach shippers serv ed 
by the Bessemer & Lake EneUnion Railroad. The B&Ll: ha.s brought to our 
attention a competitive access issue in regard to the Monongahela coal terntorv that 
w ill be joinllv served by CSXT and NS. When Conrail acquired 100% control of 
the Monongahela Railway, the ICC granted protective conditions that were 
supposed to allow B&LE to compete for coal traffic for which both CS.XT and 
Pitlsburgh & Lake Ene previously served as competitors to Conrail. Pncing acli ns 
taken by Conrail. howev er, effectively thwarted such competition. We strongly 
urge lhe STB lo rev iew the conditions impose on the pnor Monongahela Railw ay 
transaction and prescnbe the necessarv remedies to assure that such conditions 

27 



approprialf^ly rcfiect the desire of the ICC to allow B&LE to effectiv ely compete for 
Monongahela coal iraffic. 

(d) Amlrack/SEPTA Operations 

One other area of concem frr the Senate Transportation Committee involv es 
the impacts of the proposed transaction on SEPT.A and .Amtrak opera ions, 
particularly in the Philadelphia area. Although they have providec' 'iule or no detail 
on their operations in southeastem Pennsylvania, the Applicants have r'lleged that 
there w ill be no impact on the passenger services prov ided by Amtnil; ot SEPTA; 
however, the div ision of Conraii's assets in southeastem Pemisylv.xiia will, in fact, 
result in adverse impacts. 

The freight franchise on SEPTA's lines north of Philadelphia, centered 
around Lan.sdale, w ill be transferred to CSXT. The lines are served today from 
Abrams >'ard (Nomstown) via a SEPTA.-ovvned freight only line that was recently 
rehabilitated. We note that this line (the Stony Creek Branch) has been split 
beiween NS and CSX F and that Abrams '̂ard will be transferred to NS. As a 
resull, althougl; it was not delineated in their operating plans, il would appear that 
CSX F will have to access the Lansdale Cluster via SEPTA's main passenger route 
from Philadelphia. Such freight serv ice vvill potentially have adverse impacts on 
SEPTA operations. 

In addition. SEPT.A currently dispatches portions of the Trenton Line that 
will be transferred lo CSXT ; nd which vvill serve as CSXT's main route lo the New 
York market from the South. This routing is traversed by dozens of SEPTA trains 
each day. The Applicants have not disclosed what their plans are for the dispatching 
ofthis route, but any plan to move the dispatching from SEPTA's control in 
Philadelphia to CSXT's control in Jacksonville would be unacceptable lo both 
SEPTA and the Commonwealth, which underwntes a portion of the SEPTA 
services. 

The Applicanls have slated lhal the proposed transaction will have no impact 
on passenger operations. How ever, the addition of numerous freight trains on lines 
opcated by Amirak and SEPTA will have some impact, while the changes in local 
freight services dictated by the division of the SEPTA lines between CS.XT, NS. 
and the CSAO vvill also impact local passenger services. We urge the STB to 
closely study these ver>' real impacts and impose conditions that wiil protect these 
passe.iger operations. Since the applicant allege the transaction will h ive no impact 
on passeng*̂ : operations, surely they should have no objections to conditions to 
assure that their alienations are correct. 
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D. CONCLl!SION 

In lis statement, the Pennsylvania House Transportation Committee has identified numerous 

investment, purchasing, and employment commitments made by the Applicants in their filings or in 

communications to Pennsylvania officials. It is these very commitments that have allowed the 

Commonwealth to make some determination as to the public benefits of the proposed transaction. 

The Senate Transportation Committee w holeheartedly concurs w ith the House that the Applicants 

should be held accountable for their commitments and that as a condition of this transaction the 

STB retains the right to reopen this applicalion and impose additional conditions should the 

commitments not be fulfilled. 

If the concerns detailed in this statement and that of the Pennsylvania House Transportation 

Committee are adequately addressed, then the Pennsylvania Senate Transportation Committee will 

support the proposed transaction and work closely with the Applicants to effectuatv-; the transaction. 
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VBRTFICATION 

We, the undersigned, declare under penalty of penury, that the foregoing is tnic and 

conwt r̂ alher, we certify that we arc qualified and autlion7«l to f.ie these commenlfi oo 

behalf of the P«uiByl ania Senate Transportation Commitwe, of which we art Chairman 

utd Minority Chauman iwpocuvely. Executed on October 15 .1997. 

f] Doyle amum, Chainnan 
Senate TwiBporution Committee 
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CS V (ORPORA riON AND CSX TRANSPORTATION. INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORIOI K S'M n i l RN RAII WA\' COMPAN>' 

-CON I ROI ANDOPI RA I IN(i I l ASl S A(i!U;i-;Mi;NTS 
CONRAIL 1N( . AND CONSOLIDATED RAIL CORPORATION 

Comments of R<»herf Kochanowski. F.xecitive Director, 
Southwestern Pennsvlvania Regional Plannin}> Commission 

My name is Robert Koclianow.ski. 1 am li.xecutiv e Director of the Southwestem 

Pennsylvania Regional Planning Commission CSPRPC"). Southwestem Pennsylvania 

Regional Planning Commission was fomied in 19()2 as a forum for its member 

constituents to reach consensus on common issues inv olv ing regional dev elopmenl and 

transportation, l he Commission is a six couiiiv agencv representing .Allegheny County, 

Ami.strong Countv . Beav er County. Butler Count'. Washington County and 

Westmoreland Cviiintv . Il ,ilso iiicluilcs the ( it> ol Pittsburgh. 

Transportation planning has always been SPRPC"; primarv' focus. In I9''2. the 

( ommission was certificil as Ihe Metropolitan Planning (^rgani/atu>n for Southwestern 

Pcimsvlv ania .As siich, it is responsib' • for the region's long range transportation 



planning and its Annual Transportation Imnrovement Program updates which, in luni. 

determine h.nv federal lranspor;,i lon fund' are sp'-nt in this region. SPRPC is also 

involved in local government assistance, business infonr.ation ser» ices, airport system 

plannmg and assisi'ng transit agencies. 

In the I')SO"s. as soulinvesteni Pennsylvania experienced iv.;''or economic 

reversals, economic development bi came mcivasmglv important ti iiie region. This 

ultimatelv lei! io the fomiation of the Southvvcslciii Pennsylvania Regional LXnelopment 

Council which, in l'>')2. was named the .Administrator of the Local Development District 

by the U.S. Appalachian Regional Commission and the Peniisylvania Departmcnl of 

C ominerce. iiecau.se the Local i )v;velopnient District consists of nine counties - including 

Indiana, Fayette and (ireen - the Council and SPRP( operate as separate agencies with 

common board members and shared staff 

In 1904 SPRPC adopted a long range transportation plan for Southw estem 

Pennsylv ania addressing issues of mobility, land use and air qualilv through the year 

201 Based on a collaborativ e decision making process the $14.^ billion plan includes 

nearly 2(Hi spccric projects and S6.7 billion for luUirc infrastructure niainlenance. This 

leilei illv niaiulated plan will be revised as needed vs ith the next update due in the fall o'" 

1997. 

In 199() SPRPC conducted a comprehensive examination of the freight railroad 

system m southwcsieni Pennsvlvania. with pailicula! anenlion to the fremhi operating 

and serv ice status of iiuiiv ulual hues. Il .il.so rcvicw cil the iieeils of shipping and 

leceiv iiig t'lrnis. lu w wcli those needs were being met by trciL''it railroad serv ice on 

branch linc:̂  and lines v\hoso opcratmg status was chaiai icri/ed as ""m iransition". fhis 



study also sougtu ;o identify capital improvement projects v.hich vvinikl support railroad 

freight service and co .id be included in the SPRPC Ions: range transportation plan and 

short temi capil;'.'. impro ement programs. 

Accordinglv. SPRPC was vvjil situated to evalu.ite and assess the impact ofthis 

rail merger on the fieight transportation netds of southwestem Pennsylvania. Dunng the 

last several months, representatives of Norfolk Southem aiui SPRPC hav e conducted 

sev eral meetings aiul h.nc exchanged infonnation regarding ."le proposed transaction aiul 

regional industrial and economic dcveKpmcnt projects. .As a reŝ  it ofthis process, 

SPRPC has identified regional facilities which will be bci,.!'-Mllv or; Iversely impacted 

by '.his lransaclion. Smce CS.X will contiiuu. .o operate its existing rail lines in 

.southwestem Pennsylvania, most of tiicsc imp acts are related lo Norfolk Southern's 

acquisition of Conrail lines m the region. 

Sontbwx ̂ lern Pennsylvania facilities which w ill be most directly affected by the 

Norfolk Soulhem take-ov er of ( onrai lines are: 

1. (\>nrail's National Account Service Center-North Fayette Tovvi. hip. PA. 

Conrail presentlv operates its Nalioiuil .Account Seiv ice Cenier in North l avetlc 

Township along the Parkw.iy West. This office is a centrali/ed customer service 

coordination facilitv which receives c.ills from shippers and cceivers served by Conrail 

throughout its system and handles requests for rail service, rail car tracing and other 

serv ice related nuittcrs. 

Norfolk Southem operates a similar national acco'inls center for its customers in 

Atlanta. (i.A .iiui CSX !ias a similar center in Jack.sonv ille. 11. NS and CSX have 

announced that the Conrail facililv w ill be consolidated w ith their ow n facilities in 



Atlanta or Jacksonville. This vvill result in the Iransfer to .Atlanta or Jacksonville of 400 

Conrail emplovees. .An additional 92 positions al the Conrail centei w il! be abolished. In 

addition, 31 management personnel w il b.- transferred to Atlanta and 16 to Jacksonville. 

2. Conway Yiird. Beaver < \̂iunlv . P.A 

.At present. Conw ay Yurd is one of the principal east/west Classification yards for 

(\)niai!. Il w ill be operated bv Norlolk Southem under the proposed operating plan. 

Norfolk Southern has indicated that it inleiuls to eliminate multiple bk. ;kiiig "yJ 

classificali >p ot trams m order lo improve serv ice on east west routes. .\:, a rc all of 

these changes, trams which \v.\\ previously been blocked and reclassified at Conwav 'S ard 

will be pre-blocked at ot' er varu .acililies and run through Conway '̂ard .As a result, 

Norfolk Southem projects a reduction in classification and blocking activities al Conway 

Yard. Overall, traftic levels at Conwav 'l ard are projected to decrease approximately 

29% largely as a result of CSX competition. Approximatelv 45 agreement and 7 non-

agreement jobs (based on I99() data) will be abolishoi al Conway "l ard. 

Norfolk Southem has also announced thai it intends to spend approximately $30 

million for a new Niconiotivc maintenance and inspection lacility at Conwav ^ aid in 

Be aver County. In addition, a new SI .5 million freiulil car lieht maintenance facility is 

also proposed ,ii Conw av ^ ard. It u essential to preservation of the rail employment base 

in Beav er Countv that the proposed car and locomotive maintenance facilities be 

conslrucled .iiul brought on line SPRPC and olher local govemmenl development 

agencies stand rcadv to woik w ith Norfolk Southern i.i assist in the planning and 

coordination ofthe.se new •V.cililies. SPRPC would encourage Norfolk Souihern to 

explore an .uKlitioiial regional intermodal lacililv in the Conwav ^ aid area Prev ious 



vvork by SPRPC has shown the Beaver County area lo be the center for significant 

regional freight activity. 

3. Norfolk Soui.h'.'m Regional Headquarters, Pittsburgh. P.A 

Norfolk Southern has stated that in order lo operate ConraiFs lines, it intends lo 

establish a regional headquarters in Pittsburgh. Fhis headquarters vvill exercise control 

over several siiln>rtliiiate division offices and will make Pittsburgh the operational 

headquarters for all Conrail lines operated by Norfolk Soitlherii. I he SIB applicalion, 

however, does ,iot iiulieate how manv new |obs will be associatetl with this regional 

headquarters. SPRPC is pleased that Norfolk Southem has selected Pittsburgh for its 

regional headquarters and arain stands ready lo assist Norfolk Souihern in ihe 

establishmenl ofthis headquarters office. Here again the creation of new jobs ;'ssociated 

with Ihis regional headquarters is essenluil to offset the jobs lost ihrougii the elimination 

of the National Customer Service Center. 

4. Pilcaim Intermodal Cenier. Pilcaim, PA 

ConraiFs recent improvemeni of its intermodal facility a, Pitt aim ^'ard has not 

fulfilled expectations because Conrail nia'keting o ijectiv es focused on long haul 

inten.iodal mov ements w liich bypass this yard. Norfolk Southem representatives have 

indicated that ihcv intend to coiiceiiliale moie Iv.av ily on short haul intemiodal moves of 

f-Oii miles or less. Thev have identified Pilcaim Yurd tor increased usr in connection with 

shoii haul intermodal Iraffic. SPRPC applauds Norfolk Southern's commitment to the 

Pitcaim Yi\rd facility and wiil support Norfolk Soiiihenrs inlennoda' operations. SPRPC 

will help lo develop the 1 urtle ( reek \'alley Strategic Action Plan which is bei.ig 

lieveloped lo foster econi..niic ilev elopmeiil through a public pnv ate partners.lip 



capitali/.ing on the Pitcaim double-slack inlemiodel uansportation center. This plan was 

recently submitted by the Redevelopment Authority for Alleghenv Countv lo the 

Pennsylvania Department of ( oiiimimily and Economic Development to address specific 

problems and capilol improvements which require financial assistance. SPR'H 'ooks 

forward to working w ith the Norfolk St>a.iieni Industrial Development stafTas an active 

partner in the Turtle Cieek X'alley Strategic Action Plan. 

5. Joint use of and competitive access to the Monoimalicia Railway 
Company 

l he Monongahela Railwav Comp. ny serves coal fields o f ' Tcen County, 

Pennsylvania and Northen. West \ irginia It is the larg rail iraffic generator in the 

Coninu)iiweallh. Prior to 1990. the railroad was owned and operated by three carriers: 

C(Mirail. CSX and PiV:LI-;. Eventually. Conrail acquired the interests of P&l.E and CSX 

,ind mosl recently operated the line for Us ow n account. Norfolk Soulhem will acquire 

operating ct^itrol over the Monongahela Railwav under tiie pnMiosed operating plan and 

has granted CSX joint use of the Monon"ahela Railway lines. This plan re-establishes 

c Miipetitive rai! seiv ice from the Monongahela coal fields and should substantially 

promoie production m these coal lields. 1 his is a significanl benefii of the proposed 

meiger for southwcsieni Peiiiisv'v ania. 

SPRPC lias also noted that Bessemer 1 ake Erie Railroad ('t>mpany has sought 

access io Ihe Moiu>ngahcla co.il fields ihiough trackage rights ami appnipriate haulage 

arrangements w ith Norfolk Southern and or ( SX I he ("ommission supports these 

elTiMls In Bessemer I .ike Inc masmucii as prev ious conditions imposed by the fomier 

ICC m coiiiiecHon w ith ConraiFs acquisition of 100% control o' tb.c Monongahela 

Railvvav Company were noi adequate lo enable BikLV^ lo become an active compelilor for 



Monongahela coal Iraffic. B&l l . is an etfecliv e rail competitor in southwestem 

Fennsylv ania .md has excel' Mil port facilities on Lake Erie al (\inneaut Dock which 

would greatly facilitate the marketing of Monongahela coal to lake served electric utilities 

m the Midwest. Since the relief requested by Bessemer merely reconfirms and seeks to 

implement competitive access rights ••Iready recognized by the former Interstate 

Commerce Commission. SPRPC supports the imposition of meanmgfiil compel liv e 

access conditions sought by B&LE and requests that the Board Il11pô .c conditions whicli 

W ill assure cflective rail competition and participation in Monon-,ahe!a coal traffic by 

Bĉ cLE. 

6. Regional Short 1 me Railroatis - Wheeling 1 ake l.ne Railway 
Company and Buifalo & Piltsburuh Railroad Companv 

1 he meiger application submitted by Norfolk Soutliem atul CSX indicates that the 

Buffalo A: Pitlsburgh Railroad Company w ill expenence a loss of S8.3 million m fieight 

revenue largely as the result of the elimination oi CSX oveHiead traffic handled by the 

HSi^\ I he Wheeling A: Lake liiic Ra Iway Company w ill experience a diversion oi Sl .4 

million lai L'cly as Ihe result of Norfolk Southem rerouting traffic presently handled bv the 

Wheeling to new ( \Miiail lines to be obtained by Not i'olk Southem as a rcsuil of the 

merger. Each ofllie.se r:gional carriers prov ules essential rail ..erv iee lo southwestern 

Pennsylvania. W&LE Inis been the price setter for industrial shippers m the 

Monongahela River \ alley. I he Buffalo & Pitlsburgh Railroad Companv prov ides rail 

serv ice to many regional shippers .iiul pro\ ides alteniativ e routes from southw estem 

Pennsv Iv ani;: lo Canadian markets via Buffalo, New ''I'ork. 

SPRPC uiuleistands that bo'li earners hav e expenenced fin;'.ncia! difficulties and 

hav e conducted extensiv e negotiations with Norfolk Soulhem and CS.X. If appropriate 
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measures cannot be found to address the sevc-c financial impact winch this merger 

transaction poses for these regional carriers. SPRPC is extremely concemed that 

southwestern Pennsylvania will lose the eompelilive and serv ice benefits provided by 

these railroads to this region. 

( ()N( FUSION 

On balance. SPRPC believ es that the proposed operation of Conrail Imes by 

Norfolk Southem in soulhw e.stem Pennsylvania presents important benefits and 

opportunities to Miis rcgii)n. Piltsbiir'jh will become a major operating hub for Norfolk 

Southem I here is Ihe jirospect for increased inlcrniodal growth al Pitcaim Yard 

intemiodal lemimal. Norfolk Southem h.is proposed important new capital investment in 

equinment maintenance ami repair facilities at Conway Yard. Fina , competitive rail 

service is bemg restored lo southwcsieni Pennsylvania coal fields. If these proposals are 

implemented with appropriate conditions. SPRPC believes that they can offset the loss of 

employment al Conrail':, National Customer Serv ice Center and the reduction of 

classification acliv ities at Conw ay Yard 

l he mosl serious problem presented by th's merger lo our region is the threat 

posed to the Wheeling & ! ake l rie Railvvav ami the Buffalo X: Pittsburgh Railroad. If 

the applicants and those regional carriers are unable io negotiate appropriate measures to 

preserve the essential rail services provided bv these regional carriers to soulhwe; .ern 

Pennsylvania shipp 's. then SPRPC strongly supports the imposition of appropnate 

competitive access trackage r'gh's or other merger eonditions w liic'i w ill assure the 

continued econonue viabilitv of these regional carriers and preserve the rail freight 

.service w hich ihcv prov uie in soiillnv eslern Pennsylv ania. 



ySKIFICATtON 

I. Robert Kochanowski. declare under penalty of perjury, that the foregoing is true 

and ooireci Fuitliei. I certify that J am qualified and autlionzed to tlic these Commcnis 

on behalf of South weitcm Pcrniylvaiui Regional Plaiirur.g Commission, of which I am 

F.xocutive Director, Executed on / O ^ O ^ 1997 

DATED J ^ / i ^ h y 
' ' Folfrrt Kochao^^i . -^1 

fc.iccutive Director. 
Southwestern Pennsylvania Regional 
Plannmg Coiuinission 
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WILLIAM C. VAN SLVKE 

Legislative Analyc.r 

The Business Council (.̂ f New York State, Inc. 

October 16. 1997 

The Honorable Vemon A. Williams. Secretary 
Surface Transportation Board 
192,5 K Street NW 
Washington. D.C. 20423 0001 

Dear Secretar, Williams: 

RE: F-Tnance r3ocket No. 33388. CSX Corporf (ior; rrnd CSX 
Transportation Inc.. Norfolk Southem Corporatiou and Norfolk 
Southem Railway Company - Control and Ouerating 
U'o:^es/Ayrcements - Conrai/ Inc. and Consolidated Rail 
Corporation. 

On behalf of l l i e Business Council of New York State, Inc.. 1 t nclose for 
filing an original and Wenty-five copies of our comments regarding the 
I bove-refereiued application. Also enclosed is a 3 V2" computer disk 
containing the document in WordPerfect 5.1 format, which can be read by 
WordFeifect 7.0. A copy of the enclosed document also has been sent by 
first class mail to all pa.lies contained on the service list. 

Please call should you have any questions or concems. Thank vou. 

Sincecely. 

bi's I 
VlncXosnrv 

''>2 Washington Avenue • Albanv New York 12210 • 5td/46'> 751 1 • Fax 518/465-4389 • www bcnys org 
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DANIEL B. WALSH 
CEO/President 

The Business Council t>f New York State, Inc. 

October Hi, 1997 

Tlif Honorable Vt-nioii A. Williams 
Secretaiy 
Surface Transportation Board 
1925 K Street NW 
Wasbin<;ioii. D C. 20423 0001 

D.'ar Secretary Williams: 

RE: Finance Docket No. 33388, ( SX ('orf^oraJion nnri CSX 
Tronsporlaiion Inc.. Norfolk Soutliem Corporation and Norfolk 
Southem Railway Company -- Control and Operating 
U'cises/Ayreenients - Conrai/ Inc. and Consolidated Rail 
Corporafiori. 

The Business Council of N 'Vv' York State. Inc.. which represents nearly 
4.000 businesses, chambers uf comme*' and trade associations, 
conditionally . uppoils the above-referenced application for the division 
and acquisition of Conrail. 

Our membership includes manufacturers of paper, steel, glass, 
automobiles and elieniicals. as well as several major utility companies. 
Tlnse induslries have come to depend on reliable rail semce. 

Tlie acquisififii of Conrail holds promise for siffnificanf improvements to 
rail service. The introduction of increased competition is a welcome and 
long oveic'ue cliange. as is the aniicipated increase in the number of 
single line service av.'naes which will become available post-transaction. 

We are jv.rticularly jileased with what appears to be genuine initiative on 
the part of the Applicanls to actively foster ecuaomic development in New 
York state, which is es.senti i l if our state, and the Northeast, is to 
e.\pericnce true i conomic resurgence. 

132 VVtishin.j' 12210 • 518/465-7511 • Fox 518/465-4389 • w w w Dcnys org 



77i<' Honorable Vemon A. lV'i/fia;(is 
Page 2 

Notwithstanding the many merits of the proposal, however, there are issues 
which the Surface Transportation Board. STB, must address prior to approval of 
the application: 

• Eiisure the viability of short line and regional carriers, and. as i d inxt result, 
th ^ viability of those 'lusmesses which rely on service from the short line and 
regie .al carriers. The STB must bear in mind that the loss of ci short line or 
regional railroad can yield serious adverse impacts well beyond those directly 
associated with a defunct rail company. Tlie potential for significant job loss 
among establistied major manufacturers which rely on short line or regional 
service cannot be overlooked. 

• To any e.vtep. p ssible. the Board must ensure that the ino-dinafely high 
switching charges tbund in the Port of New Yo'k and upstate population 
•.enters, es^iecially Buffalo, be set at reasonable levels. The Applicants argue 
they are unable at this point to commit to reduction due to their inability to 
access Conrail data regarding current switching costs. We feel cor.fident the 
Ajiplicants, who were able to value a $10 billion purchase price, can produce 
reliable estimates as lo such current costs and should Iherelore be able to 
detemiine a reasonably accurate rate proposal based on such estimates. 

• Allow short line, regional and other Class I railroads to interchange with 
Conrail/Applicants' lines and other proximate rail roads, in areas where they 
are currently prohibited from doing so. These "firewalls" represent missed 
opportunities for better compeiilion and increased viability for businesses 
served by Conrail/Applicants. as well as those businesses served by other rail 
roeids in New York state. 

Allow a third carrier trackage rights from upstate New York lo the 
iiietro[K)litan area and the Port of New York, especially on the east side of the 
Hudson River. M;i.\iniize the treight capabilities of the lines east of the 
Hudson River. It is inipeialive that there be established a direct route along 
the Hudson River from Uiiig Island and metro New York to upstate New York 
and points north. This will be particularly important considering the 
increasing levels of trr^e occurring between Canada and the United States. 



The HorioroJble Vemon A. Wiilianus 
Page 3 

In conclusion, as representatives of the business community, we cannot 
advocate that the Ajjplicants be held responsible for correcting every perceived 
rail problem which currently exists in the Northeast. 

As advocates for thousands of businesses and more than one million "mployees 
in New York state, however, we recognize the responsibility of the Applicant, and 
the STB to address the concerns listed above. Therefore, we respectfully request 
the STB give our concems due consideration. 

Th£ink you for this opportunity to comment on the application. 



STB FD 33388 10-20-97 D 182717 



DELAWARE VALLEY 
REGi^ONAL P L A N N I N G COMMISSION 

lhe Bcijise building, 111 South Independence Mall tost 
Philadelphia, PA 19106-2515 

October 17, 1997 

Honorable Vernon A Williams 
.Secretar>' 
.Surface Transportation Board 
l')25 K .Street, N U . Room 700 
Washington, D C 20421-0001 
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lelephone: (215) 592-1800 
Fax: (215) 592-9125 

Re FI.NANCE OOCKET SO. 33388, ( S\ ( ORPORATION AND CSX 
I RANSPOHT-VnON, INC ., NORFOLK SOI THERN CORPO..ATION AND 
NORFOI W SOI TIIERN RAILW AY CO.MPANt -- CONTROL AND 
OPERA 1 iNC LEASES/AGREEMENTS - CONR.\IL, INC. AND 
CONSOLIDATED RAIL CORPORATION 

Dear Secretary' Williams 

Please find enclosed for filing in the above-referenced proceeding an original and 25 copies of the 
Comments of tiie Delaware Vallev Regioral Planning Commission (D\ RPC) These eoniments 
were approved and adopted by the DVRi'C Board on September 25, 1997 Also enclosed is a 
3 5-inch disk containing the text of the Comments in WordPerfect format 

Copies of DVRPC's STatemeni arc being served via first-class mail, postage prepaid on the 
Honorable Jacob 1 e\ enihal and all Parties of Reconl, including counsel lor Applicants Please 
date-stamp the enclosed extra copy of the pleading ai;d return it in the enclosed self-tddressed 
envelope If you have any questions, please contact rue at (215) 592-1 ?00 Thank ycu 

Resp?c*iiUlly submitted, 

nr • 

L 

i^t/a 
t.xecutiv'e Pirector 

(ommonwefllfh of Penfisylvomu • Bu ks (ouiitv • 
Stole 0* ' 'rst> • Bu'linyton lounfv * 

. * . .̂  oun;, • Montgon-jery Couiil\ • Cit> ot Philadelphio • l \ ol Chfslei 
•\ • Glouieite, !.ou^̂  • Worte' (ivni> • br) ot (amder • (;̂  d Iienton 



I he. ebv certify' that I have this 17th day of October, 1̂>97, caused tht foregomg document to be 
sewed b> first-class mail on counsc. for the applicants and on I KRC Administrative Law Judge 
Leventhal Copies have also been rerved by first-class mail on all parties t f record on the ofTicial 
service list 

Jofm J Coscia ^ 
Executive Director 
Delaware Valley Regional Planning Commission 
The Bourse Building 
111 South Indrpendenc? Mall East 
Phiiadelphia, PA 19106-2.': 15 
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DVRPC-02 

HLKORE THE 
SURFACE TRANSPOR I A l lON B O A K D 

FINANCE DOC K E T NO. 33388 

C S \ C ORPORA HON AND C S \ IRANSPOR I ATION, I N C ^ 
NORFOLK SOL I HERN (ORPORATION 

AND NORFOLK SOI l i lERN RAILW A^ (OMPANY 
- ( O N I ROL AND OPERA I INC L E A . > E S / A ( ; R E E M E M S -

(ONRAIL. INt . AND (ONSOLIDATED RAIL (ORPORATION 
iiGcretrry 

e r r r. i 

( OMMENTS OF: 
( ME DELAW ARE V ALLr ^ RE(;iONAL PLANNING CO.MMISSION 

r o BE FILED ON OR BEFORE OC IOBER 21, 1997 J 
Introduction 

The Delaware Valley Regional Planning Commission (DVRPC) possesses a vital interest in the 

proposed transaction betbre the Surface Transportation Board (STB) the acquisition of the 

Consolidated Rail Corporation (Conrail) by CSX Transportation. Inc and the Norfolk Souihern 

( orporation 

D\'RPC IS the metropolitan planning organization (MPO) for the nine-county, bi-state Delaware 

X'allcv area Tlie region includes Bucks, Chester, Delawaic. Montgomerv, and Philadelphia 

counties in Pennsylvania, and Burlington. Camden, .iloucestcr, and Mercer counties in New 

Jersey Owing to the agencv s oigani/at.onal miss'on and its di\erse constituency base, DN'RPC's 

concerns span land use, tiansportation. cn\iionnic!:ial, and economic development considerations 



The acquisition of Conrail by CSX and Nortolk Southern will have a profound impact on the 

Delaware Val'ev Region Some impacts will be beneficial, including increased nul competition, 

more diiect service routings to ouvr regions, new and upgraded infrastnicture, and greater 

potential for the diversion of tmck trips 

However, with the dissolution of Conrail, the region also stands to lose a crucial employer, 

transportation provider, ana ci\ic leader .As they as.sume a greater presence in the region, CS.X 

and Norfolk Soui' :"n v» ill be looked upon to continue Conraii's example 

Conditions 

Due to the importance of rail freight to the quality of life, DVRPC urges the railroads and the 

S IB to ad'.ancL I le following points as conditions and enhancements of the filing 

1 The raiIro=»ds' own labor impact statements and accepted economic parameters indicate that 

losses to the region resulting from the Conrail sale will exceed the fbllowing levels 1,800 

direct jobs, 1.800 indirect jobs, and $100 million of annual income .'\ commitment for 

economic development should be prciposed by the railroads to help tTset these losses One 

desirable element ofthis plan would be the aggressive reuse of large, fallow railroad assets, 

such as the Port Richmond Yard near the Tioga Marine Terminal 

2 A third Class I freigi-.t railroad, the (T* Rail Svstem, also operates in the D .'laware Vallf'y, 

although it is barely referenced in the tiling The co.ndilioos of the sale should seek to 



• I 

I-

maintain and expand the competitive position of CP Rail in this region iP.xisti.ng trackage 

rights agreements with Conrail she aid continue to be honored by successor railroads In 

addition, CP Raii should ce g.anted toe nghi to participate in terminal operation.̂  established 

to seive Philadelphia and the port area, including Pavonia Yard in Camden. 

3 As an ozone nonattainment area, the region is aflected by ozone precursors emitted by mobile 

sources and is supportive of short line and railcar direct operations Theret- re, the plan's 

environmental assessments must include greater specihcity about the air quality impacts of 

proposed new rail facilities, including the impact of changed levels of trucking 

4 The region's passenger operators [the Southeastern Pennsylvania Transportation Authority 

(SEPTA), the New Jersey Transit Corpo. ation, and the National Railroad F.̂ ssenger 

Corporation (Amtrak)] and "onrail currently share use of each other's tracks Under 'he sale, 

al! existing trackage lights and dispatching agreements should remain in force tor a minin>um 

period of teti years Furtlu r̂, the passenger carriers should ha\ e reasonable access to regional 

freight lines, including lines not currenlly served (e g , Morrisville Line from Thomdale to 

Mornsville, Harnsburg Main from N>)rnstown to Reading, Bordentown Secondary from 

Woodbury to Trenton, Vineland Seccndary from Woodbur\' to Glassboro, and Pemberton 

Secondary from Camden to Mt Holly ) Correspondingly, freight operators should have 

adequate access to shippers iocattd or passenger lines. 



5 The ports cfthe region serve as an international gatevay tor the import and export of goods 

Therefore, the railroads must provide guarantees for she continuation of current levels of daily 

doublestack and conventional intermodal services, from .Ameriport and the new, proposed 

Greenwicn intermodal terminal to the Midwest, Canada, and the South 

6 The concept of the S'lared .Assets Aica is unKjiio and, in lact, is being implemente.-l in only 

tliree locations l o sa'oguard ll.e icgion's interests, an oflicial mechanist,i should be 

prescribed which would allow public input into the managemeni of the shared assets area 

Also provisions to ensure long-term maintenance of shared <' .set facilr.ies in good o,)erating 

cond tion si lOulu be otiiained 

7 The filing calls for continued train operations on the let bank of th.̂  Schuvlkill River throuijh 

Center Ci-y Phiiadelphia beiween ParK Kinc'ion .nd (iravs I'e: ^ This sensitive area runs 

adjacent tc a park and resiiiential neighborhoods To limit the adverse impacts of rail 

operations, the d'version of all tram trailic to the llighline Brancn on the right bank of the 

Schuylkill River shouid be pursued 

S Currenlly, short lines operate the outer ends of former Conrail lines in .southern New Jersey 

These short lines should be granted the opportu-iity to acquire iracî age rights to Pavonia 

Yard which wculd permit direct interchange with CS.X, Norfolk Southern, and possibly CP 

Rail fhis would improve the etliciencv of rail operations bv eliminating the need for a second 

interchange for moves lo locatioii.s boNoiui the icacti of tiic shared irackaye 



9 The Winchester and Western Railroad and the Southern Railroad of New Jersey shouiJ be 

granted the right to interchange loaded cars at Vineland The railroads currently !ia' e the 

right to exchange empty ̂ ars, but not loaded ones 

Conclusion 

DVRP' reouests the conditions listed above to mitigite potentially harmful impacts resulting 

from the Conrail partition Their adoption will assure that the transaction balances the railroads' 

object! es with the public interest 

Respectfully submitted, 

DEL AWARE \ .ALLEY REGION/VL 

PLANNING COMMISSION 
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General Mills 
General Offices 

Post Office Box 1113 
Minneapolis, Minnesota 55440 

Via Ox'cmigfit Express Delivery 

Vernon A. Williams 
.Secret; ry 
Surface Transportalion Board 
1925 K Street. N.W 
Wasliingto'i. D C 2042 V(KK)l 

P.c: Finance Docket No. 3.3388 

De.T SecrcUiiy Williams: 

I ) Parto* 
L U Pu»irR«cord 

On bclialf of General Mills. Inc I enclose for filing an original and enty six copies of Venfied 
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Verified .italemcnl 
In Ihc niaitcr of 
STB Finance Docket No 3338H 
CSX and NS Corporaiions Acquisition of Conrail 

Introduction .ind cause of interest 

My name is Leo J Wasescha. I am Division Transportation Manager for General Mills Operations, Inc. 
My responsibilities inr"'ide inan.igcment of tninspoiiation for nulling and warehousing of food products 
located throughout the countn. including lhe Northca.steni United States One major opeiation is located 
in Buffalo New York v Inch includes a Hour null, gram elevator, cerail plant and several warehousing 
operations all presently loc.ited on Conrail 

General Mills' flour mill in Buffalo New York -r, one of three remaining O ie major compctitoi has 
recently closed their facility The olher irills includmg General Mills are not currently niiiniiig al 
cap;icitv due lo compelitive factors General Mills is running at capacity al its other 6 wheal nulling 
faeililies across ihc couiilr\ and ciiirciilly ships from Midwestern nulls to the Northeast over 200 million 
pounds ol Hour jier year despite the fact Ihat its (iufialo null is undenitili/cd This is done becau.sc of 
lowered delivered cost Freight e\ix:'se is the second largest cost in fiour nullinu. second only to the cost 
of «lie;il 

Prior to the eslablislinieni of ci-rroi i reciprocal swiiching charges. General Mills' Buffalo mill was nin at 
capacity and as demand exceeded supply, dunng peak periods cf demand. General Mills bought up to 
four carloads of flour per d;i.\ from compclitors in the Buffalo area to keep up wilh demand 

Additionally, Biifialo was a distribution center for other packaged pnxiucts for customers throughout the 
Northeast At it's peak. Ihc facility received ovu i.OOO cars inlvmnd a.id shipped o\cr 12000 cars 
oullxiiind per year This dislributioii ;enle: was con.solidatcd in the Harrisburg PA area as rail rates rose 
lo a level alwve Inick rales and equ-pnicnl qualilv and serMCC provided by Conrail deteriorated. General 
Mills al Buffalo currently handles appioxinialcly 3600 cars per year. 

Surface fransportation Board Conditions of Approval 

The ICC Tenniiialion Act of 1995. 49 U S C 1 1324(b) provides thai the Board shall consider five factors 
w hen revievv ing merger or control of at least two Class I nilro.ads General Mills would like the Board lo 
consider lhe following coiui.ienis for each factor prior lo it's decision. 

(I) Ihe eflecl of the proposed traii&iclioii on the adeqiuicy ol transportation to the public 

The instilulion of the currcni switch charge in Buffalo (approximately $450) resulted in Conrail 
economically sluilling down the BulTalo/Niagara Frontier Rail Gateway and forced shippers lo tender all 
trall'ic lo il at Chicago or East Si Louis By doing this, Conrail was .able lo economically force shipjKrs '.̂  
use these gateways and increiise revenue for itself at the expense of other earners serv ing the area Pnoi 
to this charge, ov er 90" o of General Mills' inbiHind irafTic into Buffalo was shipped via other earners 
because of better service A<1er the switch charge was elev ated. v irtualK 99" ,, of inbound traffic to 
General Mills' faeililies in the Buifalo arc;i nius, economically come in v i.i Conrail Conrail luis 
successfullv pushed up it's rate level to point just below the threshold of General Mills" .ibilily lo 
economicallv lusc allernale carriers General Mills eslimales that il is paying in excess of $1 million 
dollars annually for rail into and out of the Buifalo arc;i compared to comparable rates al olher facilities 



In the merger application, applicanls devote one par.igrr.ph in Volume One, to the Buffalo 
terminal In that paragraph, applicants provide joint operations in Seneca Yard for the purpose of 
"improving access to (he Soulh BiifTalo Railroad " The Soulh Buffalo Railroad serves a major production 
f :cilit> of the Ford Motor Company. General Milis and others n^uested prior to the r.nng the same 
access for the Ohio Street Yard wliich .serves our indii-slnes and were denied The combined shipments 
liandled by Ihe Ohio Street Y . .f is in excess of U.OfMl cars per vciir This bnn^s into question of how 
well the fling addresses the adajuacy for the shipping public when it provides for an improvc.-r.cnl of 
serv ice for one indu.stry with high leverage and fails to address improvement of service for other industries 
in the s;inie inimcdiale vicinity adjacent to Seneca Yard 

Addilioiiallv , General Mills nas rcpcalc Hy a.sked applicant CSXT for its niaus; . service for 
the Ohio Street Y'ard, wiihoul a tangible replv General Mills has also asked CS.XT wh .er it will lower 
its iwiicli charge to the level applicant currently maintains with the NS R;iilro;iJ Applicant CSXT has 
res x)iided ilial il nust o[vralc the lernunal for a penod of 2 lo 3 year io gain experience prior to 
reviewing Ihe level of Ihe curieni Conrail sw itch chaige This is an u.iaccepl.ible length of time General 
Mills questions how Ihe CSXT can offer a plan to nin thousands of miles of new ly acquired railroad 
piofil.ibly while paying off acquisition debt yet il can not eslimate the cost of n"'.ning a yard operaiion in 
Bufialo 

(2) The elTccI ou the public inlciesl of including, or failing lo include, olher rail earners in Ihe urea 
involved in Ihe proixiseu Iran.siiciion 

Pnor to Ihe establishment of Ihc cunent switch charge in the Buffalo area. General Mills --outed 
cars into and out of the area 'n DH. BP. CN and NS Approximately 90% of inbound was handled bv the 
predeces.sor of the NS Railroad. Ihe N&W Railroad because of superior serv ice Outbound serv ice to 
ccslomers located on other railroads meiilioiicd above has conv;.rted to tmck as the uiiabsorbed switch 
charge plus linehaul rale exceeds ih.A of inick and those ship:iienls have convened to thai mode. Wilhoul 
the CSX f addressing the high level of the anticipated switch charge. General Mills will not be abie to 
avail iLsclf to other carriers sen ing llic Buffalo rea despite physical track conneclions because of rates 
that arc too high w hich preclude movement. 

(3) The total fixed charges that result from lhe proposed transaction. 

Il IS General Mills belief that switching rates in the Buffalo/Niagaia Froui cr .uc Uiirc;oonabiy 
high Yei. General Mills r- precluded from challenging the level of the rates due to the Board's 
doleriniiiation that current serv ing railroad, Coniail is revenue inadequate Because of the $10 Billion 
dollars of debt Ihat applicanls arc taking on. both applicant airriers will become revenue inadequale and 
sliippcrs will be unable to challenge rates including swiiching rales as unreasonable high Gcncril Mills 
believes that the ability to raise funds in ihe open market is a belter luaisurr as lo revenue adequacy than 
current regulalory measureinenis 

General Mills feels lhal applicants' debt for acquisiiion exivnse should be precluded from any 
revenue .idcquacy slandards and be precluded from calculatii .i for rate making purpcses for a period of 5 
yciirs after the acquisition 

General Mills experience v ilh Western mergers luis shown that promised efficiencies arc not 
immedialely altainal'le and pfisl me;gcr activity requires increases in expense for kKoniolive cap.acity and 
niaiiagcment activity. The large increase in debt load will iiuikc it extremely difficult for applicants to 
cover incre;iscd short ttnn merger related expenses ana serv ice the acquis.lion debt at the same time 

(4) The interest of rail carrier employees afTccicd by Ihe proposed tra'.s;'ction 



General Mills has no posi'..on on this consideration 

(5) Whether ti>c propose i imiisaction would have an adverse effect on competition among rail carriers in 
the affected region or in the national ̂ -slem. 

The current high switch charge which the CSXT has infonncd shippers v^ill ""main in effect for 
the Buffalo/Niagara Frê 'nticr will preclude (jeneral Mills from using other railror.ds cither into or out of 
Buffalo To date we liave not receivcj aa ofTicial response baok from cither NS or CSX as to tnt amount 
of the CSX swiich in Buffalo that the NS w iil absorb Additio.ially, we have not gotten a response as to 
whether or not rates which arc currency local on Conrail and will be joint line CSX-NS will b^ orotectcd 

Summary of position and request for conditions 

Under 49U.S.C 1 1324( c ) the Board may impo.se conditions govcmini; the merger .'•oplication 
orovidcd Ihose conditions are consisleni with the public interest 

Accordingly, General Mills respectfully requesis the Br rd consider lhe following conditions: 

reduce the reciprocal swiich charge in the ..uffalo/iJiagara Frontier to a unifonn reasonable 
$130 per car This request is consistent wiUi the request advanced by the r.'ational Industnal 
Transportation Lciiguc as well as a statement on our behalf presented by llie National Grain 
and Feed Association A switrh charge at thi£ levci can be cconomic.\ y pbsorbcd by all 
carriers doirg business in this area which will allow for eompelilive altcm.Uivcs to shippers 
in Western New Vork 

2. prevent Ihe acquiring carriers from faclorin-; acquisition costs in rate making calculations for 
a pcr-xl of five years. 

3 .equire that the applicants protect current Conrail single factor local rates that post merger 
will become "wo factor joint rates for five years sutiject to RCAF-U ( unadjusted) Included 
in this condition is the full switch absorption at either destination or ongin if applicable 

4. finally, require that applicants anvnd the current Buffalo switching district lo include a new 
industrial p.irk located in West Seneca New York Th'-. new industnal area is literally a 
hundred yards from the current limit of lhe switch distnct Inclusion ofthis area in the 
swiich limits will a.low competitive rail serv ice for new industries and warehouses located in 
this park This w ul improve opportunities for business growth in the greater Buffalo New 
York area and increase job opportunities. 
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VERIFICATION 

State of Minnesota ) 
) ss 

County fHennepin ) 

^ ^ ' ^ N./ • ^/1^''^^^VV^ being duly sworn, deposes and says that he is qualified ai.i authon/.ed 
to file this Verified State.-ncnt, and thai he has read ihc foregoing statcmtwi, knews the contents thereof, 
and lhal the same are iiue as staled lo the best of his knowledge, mfomialion and ,x;licf 

— - — f — — ' ' 

Leo J Wasescha 
Transportation Manager 
Gencn-J Mills Operations, Inc 

Subscribed and swopi to 
mc before this i'us>^--^ 
dav of — .1997. 

Noj; irv Public 

JOANN M HASSLEN 
Notary Public-Minnesoia 

Hennepin County 
My Comm Expires Jan 31, 2000 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No 3,3388 

CSX CORPORATION AND CSX TRAJSPOfi fA fiON, INC . NORFOLK SOUTHERN 
CORPORATION AND NORFOLI^ SOUTHERN RAILW/^Y COMPANY 

-CONTROL AND OPERATING I EASES/AGREEMENTS 
CONRAIL INC. ANC CONSOLIDATED RAIL CORPORATION-

TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN RAILWAY C O M P A j ^ TO 
CSX TRANSPORTATION, INC. ^ - -

COM»«:ENTS OF CITY OF CINCINNATI m Part af 
Pubic ' 

The City of Cincinnati hereby submits its comments on the Application filed in 

the above-referenced t\oceeding. The City is generally supportive of the 

transactions proposed by the Applicants, because they will offei improved freight 

service to freight customers m and around the City of Cincinnati, in the long term. 

The City is concerned about the potential adverse impact of certain trackage rights 

that the Indiana h Ohio Railway Company intends to seek and therefore submits 

these comments and the accompanying Verified Statement of Richaid Mender, 

Deputy City Manavjer of the City of Cincinnati, in opposition to the grant of any such 

trackage t.ghts that encompass use cf Norfolk and Western Railwa/ Company's 

(NW) Riverfront Running Track Norfolk ond Western is a wholly owned subsidiary 

of the Joint Applicant, Norfolk Southern Corporation (NS). 



I. ANTIC IPATED RESPONSIVE APPLICATION OF INDIANA fr OHIO 
RAILWAY COMPANY 

The Indiana b Ohio Railway Company ("lORY") is a Class 111 rail carrier 

operating over 244 miles of irack between Cincinnati, OH and Diann, Ml lORY's 

anticipated responsive application seeks trackage rights over 13 segments of rail 

line, totaling approximately 550 miles in length lORY is a subsidiary of RailTex, Inc., 

which controls 22 Class HI railroads in 22 state.s as well as 3 rail carriers in Canada. 

lORY's trackac^e right requests include local trackage rights ô  er the Riverfront 

R inning Track in Cincinnati, OH, which is owned by Norfolk Southern Railway 

Company ("NSR"). IQRY Description of Anticipated Responsive Application. IORY-2, 

at 2. 

The authority to condition the primary application (e.g., by imposing the 

conditions to be sought by Applicants, is found in 49 U S C 11324(c). The statutory 

criteria for regulatory consideration of the proposed transaction are provided in 49 

U.S.C 11323 1132b. Section 11324(d) stales: 

(d) In a proceeding under this sections which does not involve the merger 

•̂ r control of at least two Class I railroads, as defined by th Boatd, the 

Board sha'i approve such an application unless it finds that -

(1) as a result of the transaction, there is likely to be substantial 

lessening of competition, creation of a monopoly or restraint of trade in 

freight surface transportation in any region of the United States; and 



(2) the ant icompeti t ive effects of ihe transaction ou twe igh the publ ic 

interest in meeting significant transportat ion needs. 

The Board interprets Section 11324 (d) to require the impos i t ion of condi t ions 

in the consol idate "may produce effects harmful to the pubhc interest (such as 

i igni f icant reduct ion of compet i t ion in an affected market) that the condi t ions to be 

imposed wi l l ameliorate or eliminate the harmful effects, that the condi t ions wi l l be 

operationally *easible, and that the condit ions wi l l produce public benefits ( thourgh 

reduct ion or el iminat ion of possible harm) outweighing any reduct ion to the publ ic 

benefi ts p. o.. iced by the merger." Union Pacific - Control - Missouri Pacific: 

yVestem -'acific, 366 I.C.C. 462, 562-65 (1982). 

The City of Cincinnati wou ld be opposed to the impr^ i t i on of the requ'^cted 

trackage rights As we wou ld anticipate Applicants wil l ful ly explain, the bar ns 

al leged by lORY do not seem to have any connect ion whatsoever to the p rop rbed 

transact ions among the Applicants Moreover, and more impor tant ly f r om the 

standpoint ot the City of Cincinnati, the prof)osed condit ions w o u l d have a n a t e n a l 

adverse impact on a number of city, county and state projects in Cincinnati involv ing 

the Riverfront Running Tryck. 

The Riverfront Running Track bisects a senes of City of Cincinnati r iverfront 

parks and the resulting train/pedestnan/auto conflicts have been a concern o the 

City's smce an increase in rail traffic resulted after the fo imat ion of Conrai l m 1976. 

Because a fire rendered it inoperable as a through route for NS, the l ine's owner , the 

subject trackage is currently inactive and has not hosted any through trains operated 
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by NS or lORY's predecessor. Grand Trunk Western, at any time during this decade. 

Furthermore, th to jgh an nnrvative public-private partnershp arrangement 

nagotiated by the State, Norfolk Southern and the City, additional rail capacity has 

been added through the Millcreek Valley, and TiS has rerouted its trains off of the 

Riverfront Running Track and out of downtown riverfront City streets. NW and the 

Citv have signed an agreement to make the ^routing permanent. Freed from 

concerns of freight-rail/pedestrian interfaces, the City has planned intensive famil/-

oriented projects along its historic riverfront. 

Planned projects that would be adversely impacted include a ne.'v 

professional football stadium; new or rehabilitated professional baseball stadium; 

inteistate highway reconstructioii and renovation, upgraded street grid system; 

construct:on of multi-purpose parking facilities; development of a multi modal 

passenger transportation center; development ot a regional family oriented 

culturaf/entertainment district, including . large screen format t well as multi-plex 

theciters; construction of a new National Unrtcrg oi'r.d Railroad Freedom Center; 

extension of the riverfront f)ark system, and improvement ^f pedestrian access 

between downtown and the riverfront Moreover, the millions of additional visitors 

expected to be attracted to the riverfront seriously exacerbate safety concerns about 

pedestrian/freight-rail conflicts. Thus, the trackage rights p'^oposal submitted by the 

ICRY threatens to undo years of City efforts. These projects and the adverse inipact 

of the Riverfront Running Track trackage rig.its are fully described in the attached 

Verified Statement of Richard Mendes. For the reasons explained in the Verified 



Statement of Richard Mendes, the City of Cincinnati respectfu.ly requests that an 

lORY reqt'est for local trackage rights over the Riverfront Running Track in 

Cincinnati, OH, be denied. 

Respectfully l ubmitted, 

' f r 

Fay D. Dupuis 
City Solicitor 
Cl'.,' of Cm 'innati 
Room 214, City Hall 
801 Plum Street 
Cincinnati, Ohio 45202 
513-352-3334 

Dated October i V , 1997 



VERIFIED STAfEMENT 

RICHARD MENDES. DEPUTY CITY MANAGER 

My name is Richard Mp-.jes. I am Deputy City Manager of the City of Cincinnati, 

and ! will set forth, in detail, issues of importance to the City of Cincinnati and stress 

the adverse impac' that reinstated freight rail traffic on the Riverfront Runnmg Track 

as proposed by the Indiana b Ohio Railway will iiavci on public safety and numerous 

p oiects in the City of Cincinnati, Ohio 

While It IS ..lear mat there I'o no connection between the rlaims alleged by the 

Indiana and Ohio Railway Company and the transactions among the App..cants, 

even if such connection existed, the imposition of the requested trackpq..^ rights 

would not be in the public interest because exercise of such rights are incompatible 

with proposed and potential development of the City of Cincinnati's riverfront as set 

forth below. 

For more than twenty years, the City of Cincinnati has sought to reduce or eliminate 

through-freight movui. ents from the linear park system it has ceated along the 

North Bank of the Ohio River. !t has been successful in this effort: no through friBight 

trains of NS or lORY's fjredecessor, Grand Trunk Western, have operated over the 

Riverfront Running Track at any time in this decade. 
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Mo,e recently, the City has sought to relink dov ntown Cincinnati with its historic 

origins on thd Ohio River by removing or mitigating the three barriers of 

expressways, surface parking lots and railroad lines. The City is now rapidly moving 

forward on a Twenty-first Century integrated plan of family-oriented parks, 

museums, stadiums, and riverfront development interlaced with people-friendly 

transit and walkways. 

We have partnered with Norfolk Southern to ensure efffctive and efficient rail 

service to both Cincinnati and the nation. In the past q i • 1er century, Cincinnati has 

become the most important north-south rail gateway east of the Mississippi with the 

volume of trams at leasi double that of any other north-south gateway. As part of 

that effort, the City of Cincinnati worked with Norfolk Southern to expedite 

permitting and support its application for federal funding to construct a third mam 

track through Cincinnati's Millcreek Valley. This track opened recently. In return, 

Norfolk Southern (NS), through its subsidiary (NW), agreed to abandon its Riverfront 

Running Track adjacent to and through the Cincinnati riverfront parks and thereby 

forever and the potential safety hezerd from conflicts between park-using 

pedestrians/motor vehicles and freight trains. 



I say potential hazard, because NS has not operated through freight trains 

over the line in this decade due to an unusable, fire-damaged bride, ^ west of 

the riverfront. Prior to that time, the City was constantly concerned that 

someone would be injured Js a train w^uld wend its way through out City 

streets and park system, especially during festivals Moreover, in the mid-

1980's, a ten year old girl lost her leg in a train accident on the Riverfront 

Running Track. NS nad retained ttie Ime only as a contingency as necessary 

to meet possible future capacity requirements. As the need for such capacity 

nas been replaced by the agreement and construction detailed above, the 

City has moved forward with its alternative land use planning. Increased 

development is expected to attract millions of additional visitors annually to 

the riverfront, a significant portion of whom will be children These 

conditions further exacerbate safety concerns related to riverfront freight train 

movement. 

Now, lORY seeks to use the Conrail Acquisition proceedirigs to its own 

advantage, to recreate a through rail route where one has not existed sinc^! 

the 1980's and in direct contravention of public safety and community 

planning initiatives. The City asks the Surface Trinsportation Board not to 

create new operating rights so clearly in contradiction of the public interest. 

Cincinnati''^ Central Riverfront planned improvement projects listed below are 

incompatible with through freight rail traffic, including but not limited to such 
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traffic using Norfolk and Western Railway Company's 'NW) Riverfront 

Running Track: 

• the new Cincinnati Bengals football stadium and a possible new 

Cincinnati Reds baseball stadium; 

• a reconfigured Fort Washington Way interstate highway project, 

including 171 and US 50 with connections to 1-471 and 1-75, as well as a 

new Second and Third Street boulevard; 

• multi-purpose, structured parking facilities; 

• a multi-modal passenger transportation center; 

• a regional family-oriented cultural/entertainment district, anchored by 

the National Underground Railroad Freedom Center, and a new large-

screen format and multiplex r-mema theater complex. 

To this end, the Riverfront Running Track is the subject of a 4/11/95 Transition 

Agreement between i h j City and NW. The Agreement facilitated the 

construction of NS's "Third Mam' tracl' through the Millcreek Valley Under 

the terms of the Agreement, the City was granted rights to purchase the NW 

property referred to as the Riverfront Running Track Accordingly, NW has 

recently published its notice of intent to file with the Surface Transportation 

Board an application permitting abandonment of the eastern portion of the 

Riverfront Running Track, and the City intends to purchase the property as 

soon as abandonment is accomplished. The western portion of the RFRT will 

proceed m a similar manner as soon as the existing rail customers are 



relocated. This relocation is due to acquisit ion of property required for 

ccmstruction of the new professional football stadium 

Freight rail traffic wi th in Cincinnati 's Central Riverfront is not in the publ ic 

interest oecause of its adverse impacts on the fo l lowing public investments 

and proposed riverfront activit ies: 

1. Hamil ton County is beginning cons ction of the Cincinnati Bengals 

new 67,000 seat football stadium and 5,000 adjacent dedicated parking 

spaces Hamilton County's agreement wi th the Bengals requires the 

n e a r l y o n e - h a l f b i l l i o n doPa r stadium project to be available by 

August, 2000 

2. The existinr; CINergy Field, home of the Cincinnati Reds, also located in 

the Central Riverfront, may be replaced on an adjacent site w i th a new 

45,000 seat, o n e - q u a r t e r b i l l i o n d o l l a r baseball complex, targeted by 

the Reds for complet ion in the year 2002. 

3 The Fort Washington Way rei:onstruction project, wh ich wi l l narrow the 

exist ing 1-71/US 50 interstate roadway, wil l improve t ransportat ion 

safety and provide unfettered movement of I 7 i and US 50 trpff ic, and 

by cross connect ing badges, wi l l provide a vitally needed link between 

the Central Business District and the Central Riverfront. This project 

wi l l also restore downtown 's histonc surface street pattern south t r the 

10 



Riverfront New sidewalks and street trees will be part of an urban 

design framework to create a grand civi^. boulevard which replaces the 

current mass of highways, confusing exits and unused spaces. Tnis 

project is the central focus of a 33 mile long bi-state 1-71 Corridor Major 

Investment Study. The engineering design and construction of this 

project is fast-tracked as a result of extraordinarily cooperative 

partnering by tne City, Hamilton County, the states of Ohio and 

Kentucky, federal agencies, the regional Metropolitan Planning 

Organization, and downtown business organizations. This narrowed 

east/west highway corridor is a $120-mi l l ion federal/state/locally 

funded project, and it is a key component to insuring successful 

redevelopment of the Central Riverfront. 

A basic elerient of the Central Riverfront development is the proposed 

centrally located, multi-purpose parking made possible, in part, by the 

reclaiming of land available because of the narrowing of Fort 

Washington Way. lhe new structured parking is proposed in 

conjunction with the stadium development, riv«rfrcnt retail anc* public 

attractions, as well as downtown retail and offices. The City is working 

with Hamilton County to reach ar/^smont to construct the structured 

parking to serve stadium events, daily dow ntown office commuters, an 

expected new major retail anchor department store, the proposed 

Cincinnati Museum Center Theater as well as the proposed National 

Underground Railroad Freedom Center. 
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5. Another fundamental component ot this redevelopment area is the 

proposed intermodal public passenger transportation center. It is 

expected to incorporate bus staging requirements for the Museum 

Centc Theater and the Freedom Center, along with serving regional 

and inter city buses, a possible future light rail transit or busway 

station, a possible future commuter rail station, and provide access to 

adjacent auto parking. 

6. The Underground Railroad Freedom Center w.ii be the first national 

museum in Cincinnati and the first of its kind in the U S. As part of an 

underground railroad network of historically significant sites dating 

from the Civil War era, this 125,000 square foot interpretive museum 

and education center is expected to attract up to one million visitors 

annually, and will represent an $80-mi l l i on jjublic/private investment 

Its expected location is at the north terminus of the historic Roebling 

(Suspension) Bndge, adjacent to the Fort Washington Way project. It is 

targeted to open in 2002. 

7. As a complement to the Freedom Center, the existing Cincinnati 

Museum Center (which combines a Natural History Museum and 

Cincinnati Historical Society exhibits) has reaffirmed its strong interest 

in a Central Riverfront site to develop a large screen format theater (i.e.. 
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3-D l-MAX) m order to assure the financial viability of the Museur,-> 

Center as an important Cincinnati cultural inst i tut ion. 

8. The regional family-oriented cultural/entertainment district is expected 

to attract consumers who are not currently travel ing to down town , and 

wi l l compl iment rather than compete w i th existing d o w n t o w n 

enterta inment venues. This cultural/entertainment development is also 

required to support the financing of the new mult i -purpose parking 

garage and new street intrac*rurture investment, est imated to 

approach $ 5 0 - m i l l i o n in its initial phase. 

9. Two major urban design principles dnvmg riverfront redevelopment 

are: (1) reconnect ing the down town to the r iverfront; and (2) extending 

the r iverfront parks system to the Central Riverfront. Accordingly, the 

t ransformat ion of existing isolated parks into a public r iverfront 

f jarks/open space system is exj iected to form the new "front door" for 

d o w n t o w n . Existing j^arks east of down town already form one of the 

wor ld 's most invit ing riverfront greenspaces, and together seive as a 

buffer be tween downtown and riverfront activities A new riverfront 

park system wi l l reconnect downtown and neighborhood pedestr ian 

networks, and residential and commercial activities. At its western 

end, Mehr ing Way, which defines the current al ignment of the 

Riverfront Running Track, wi l l be reconfigured to create a northern 

edge to the nverfront nark At its central focus, the new park system is 
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proposed to expand northward ami micind toward the center of 

d o w n t o w n , and to encompass the north landing of the historic 

Roebl ing Susfjension Bridge and to insure an appropriate gateway 

sett ing for the National Underground Railroad Freedom Center 

museum. 

At Its eastern end, the nverfront park system wil l include the exist ing 

Yeatman's Cove Park as well as Bicentennial Commons at Sawyer Point 

park. The NW Riverfront Running Track runs through both of (hese 

popular existing parks. Through freight rail traffic operat ing on this 

track wou ld conflict not o n i / wi th activities 'n both parks and in other 

parks proposed to the west, but wou ld also conflict w i th activities in 

International Fnendship Park proj josed just east of Sawyer Point and 

a long the "Oasis" rail line. Oasis connects to the east end of the NV' 

Riverfront Running Track. 

10. Both ot the above design principles and a third one - to "e l iminate the 

h ighway barrier between downtown and the river" - require 

convenient , safe and attractive pedestrian facilities to reconnect 

d o w n t o w n wi th the riverfront Mil l ions of pedestr ian visitors and sports 

fans already frequent the riverfront, and mil l ions more wi l l be attracted 

by proposed activity centers. These require an invit ing pedestnan 

env i ronment . Pedestrian-friendly streetscapes must be part of the 

14 



rebuilt street grid pattern to attract users back to the river's edge. 

Street bndges across the narrowed Fort Washmgton Way will offer 

wide b.dewalks and landscaping to reduce this highway as a maior 

obstruction to nverfront access. As new cultural/entertainment 

attractions extend from downtown across Fort Washmgton Way into 

the riverfront, the nverfront will become part of a vibrant, seamless 

downtown - a true 24-hour city. 

The Central Riveifron* '^^development will represent public investments of 

neariy $1 -b i l l i on -- including $700-million-f for stadiums, and $162-million 

for the Fort Washmgton Way reconstruction and the multimodal transit 

center. This is characterized as one of the most massive and costly public 

works project in the City's history. Additional public/pnvate investments in 

new parking facilities, museums, entertainment and retail development in the 

next few years will re sha{)e the Cential Ohio Riverfront as the "front door" of 

the Cincinnati metrop ,itan area. The quality and safety of this image-setting 

urban environment must not be compromised. 
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VERIFICATION 

STATE OF OHIO 
) ss. 

COUNTY OF HAMILTON ) 

Richard Mendes, being duly sworn, deposes and says that he is Deputy 

City Manager of the City of Cincinnati, that he is qualified and authorized to 

submit this Venfied Statement, and ihat he has read the foregoing statement, 

knows the contents thereof, and that the same is true and correct. 

Richard Mendes 

11 Subscribed and sworn to before me by Richard Mendes th i i J_ th day 
o* October, 1997. 

Notary Public 

" " " " " ' i / „ , 

DAWN L. WILLIAMS 
» r.otory Public. S««l»orOhio 

I.', Cjmm,ssion Expir«9 May 29. 2001 
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BEFORE THE 

SURFAC TRANSPORTATION BOARD 

Finance Doc::et No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK 
SOUTHERN 

CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 
- CONTROL AND OPERATING LEASES/AGREEMENTS -

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION -
TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN RAILWAY 

COMPANY TO 
CSX TRANSPORTATION, INC. 

CERTIF ICATE OF SERVICE OF THE 
COMMENTS OF 

THE CITY OF CINCINNATI 

I hereby certify that on this / 7 th day of October, 1997, a copy of the 

Comments of the City of Cincinnati was served by first class mail, postage 

prepaid upon each Party of Record designate^" on the service list and Judge 

Leventhal 

/ 

Fay D. Dupuis 
City Solicitor 
City of Cincir nati 
Room ?14, City Hall 
801 Plum Street 
Cincinnati, Ohio 45202 
513-352-3334 

Dated: October , 1997 
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L A . . OF.--ice!= 

B A R B I N L A O F F E R a O ' C O N N E L L 
1 r H O F t S S I O N AL. C O f l P O ' » A T I O N .' 

6 0 8 H U N T I N G D O N P I K E 

R o c K L E n c t P E N N S > L V * M » 1 9 0 4 6 4 4 9 0 

T F ' . S P » O S £ I21«>I 3 7 9 3 0 ! 5 

TrLt t - iP i tR ( 2 l 5 i 6 6 3 8 9 0 6 

H » H R Y C B»RB1N 
J n M N W L » u r F £ R 

G f wr.F P O C O N N E L L 

W I C . ' » M M OCONNEl-L Ml c t o b e r \ J , 1997 

The Honori-ble Vernon A. WilliamAc. 
Secretary 
Surface T r a n s p o r t a t i o n Board 
1925 K S t r e e t , N.W. 
Washington, D.C. 20423-0001 

Re: CSX Corporation And CSX Traneportatio:., Inc., Norfolk 
Southern Corporation And Norfolk Southern Railway 
Company — Con'irol And Operating Leases/Agreement* — 
Conr a i l , Inc. .And Concclidated R a i l Corporation 

Finance Docket No. 33388 

Dear S e c r e t a r y W i l l i a m s : 

We have enclosed an o r i g i n a l and 25 copies of Conin>ents, 
ProtesLs and Requests f o r Conditions of Paul J. Engelhart, W i l l i a m 
J. M c l l f a t r i c k , H. C. Kohout, Thomas F. Meehan, J r . , Lawrence 
C i r i l l o , Charles D. Nesver, Jacqueline A. Mace, Donald E. K r a f t , 
and Robert E. Graham, Fcm'^r Employees of Consolidated R a i l 
C o r p o r a t i o n ( " R e t i r e e s " ) . 

Wc nave o l s o enclosed a'l o r i g i n a l a.id t en copies o f a 
C e r t i f i c a :e of Service c e r t i f y i n i t h a t the abo/e Comments, P r o t e s t s 
and Req e s t s f o r Conditions were served upon a l l P a r t i e s of Record 
and The Honorable Jacob Leventhal by f i r s t c l a s s i r a i l , postage 
p r e p a i d , on the above date. 

Also enclosed i s a 3.5-inch 
c o n t a i n i n g the above documents. 

IBM compatible f l o p p y dJsk 

Very t r u l y years, 

BARBIN, LAUFFER & O'CONNELL 

HCB:lpt 

Enclosures 

cc: The Honorable Jacob Leventhal 
.'11 P a r t i e s of Record (per Service L i s t ; 
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• i t : al 
:2J Public H«cofd 

BEFORE THE 
SURF.aCE TRANSPORTATION BOARD 

Finance Doc»ret No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHER* CORPORATION AND 
NORFOLK SOUTHER* RAIIWAY COMPANY 

— CONTROL AND OPERAT: NG LEAtiSS/AGREEMENTS — 
CONRAIL, iNC. AND CONSOLIDATED RAIL CORPORATION 

I.-' I \ 

COMMENTS, PROTESTS AND REQUESTS FOR CONDITIONS 
OF 

PAUL J . ENGELHART, WILLIAM J . McILFATRICK, 
H. C. KOHOUT, THOMAS F. MEEHAN, JR., 
LAWRENCE CIRILLO, CHARLES D. NESTER, 
JACQUELINE A. MACE, DONALD E. KHAFT 

AND ROBERT E. GRAHAM,. FORMER EMPLOYEES OF 
CONSOLIDATED RAIL CORPORATION ("RETIREES") 

On August 5, 1997, c o r t a i n former employees of Con s o l i d a t e d 

R a i l C o r p o r a t i o n ("Conrail") and c j r t a i n r a i l r o a d companies t h a t 

were merged i n t o C o n r a i l ( " R e t i r e f s " ) f i l e d t h e i r N o t i c e of I n t e n t 

t o P a r t i c i p a t e i n t h i s proceeding as P a r t i e s of Record. Pursuant 

t o t h e Board's I'vBcision No. 12, a l l p a r t i e s are r e q u i r e d t - f i l e 

t h e i r comments, p r o t e s t s and requests f o r c o n d i t i o n s by October 21, 

1997. I n accordance w i t h the Board's Decision, t h e f o l l o w i n g are 

the R e t i r e e s ' comments, p r o t e c t s and requests f o r c o n d i t i o n s : 



I . INTRODUCTION 

•T'he R e t i r e e s c o n s i s t of f i v e (5) former non-agreement employees 

(non-unioi. employees), and four (4) former agreement employees 

(union employees) as f o l l o w s : 

(a) Paul J. Engelhart, 516 Meadowyck Lane, R.R. #4, 
Vincentown, New Jersey 08088, non-agreement (non-union employee; 

(b) WilliaTn j . M c l l f a t r i c k , 311 North Avenue, Secane, 
Pennsylvania 19018, i.on-agreement (non-union) employee; 

(c) H. C. Kohout, 5:41 Burning Tree C i r c l e , S t u a r t , 
F l o r i d a 34997, non-agreement (non-union) employee; 

(d) Thomas F. Meehan, J r . , 3616 G r a d y v i l l e Road, P.O. 
Box 204, Newtown Square, Pennsylvania 19073, non-agreement (non
union) employee; 

(e) Lawrence C t r i l l o , 3743 Brisban S t r e e t , H a r r i s b u r g , 
Pennsylvania 17111, agreement (union) employee; 

( f ) Charles D. Nester, 100 Bonsall Avenue, Aldan, 
Pennsylvania 19018, non-agreement (non-union) employee; 

(g) Jacqueline A. Mace, Moorestowne Woods Apartments, 
215 E. Camden Avenue, Apartment D-10, Moorestown, New Jersey 08057, 
agreement (union) employee; 

(h) Donald E. K r a f t , 560 Hopewell Road, Atco, New Jersey 
08004, agreement (union) employee; and 

( i ) Robert E. Graham, 110 Oakwood D r i v e , Cinnaminson, 
New Jersey 0807 7, agreement (union) employee. 

The R e t i r e e s are a l l p a r t i c i p a n t s i n the Supplemental Pension 

Plan of Consolidated R a i l Corporatioki ("Supp. Plan") which i s an 

overfunded, c o n t r i b u t o r y d e f i n e d b e n e f i t pension p l a n . 

The R e t i r e e s have an i n t e r e s t i n the Supp. Plan w i t h r e s p e c t 

t o m a i n t a i n i n g the f i n a n c i a l i n t e g r i t y of the Supp. Plan t o s e c u r t 

t h e d e f i n e d b e n e f i t s payable t i them under the Supp. Plan. The 

R e t i r e e s a l s o have an i n t e r e s t i n a pro r a t a share of the s u r p l u s 
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assets of lhe Supp. Plan t o the e x t a n t t h a t t he s u r p l u s i s 

a t t r i b u t a b l e t o the employee c o n t r i b u t i o n s which they made t o the 

Supp. Plan or c e r t a i n predecessor pl=inc , These predecessor plans 

were merged i n t o the Supp. Plan a f t e r C o n r a i l came i n t o e x i s t e n c e 

on A p r i l 1, 1576. 

The Ret i r e e s represent >-h?mselves and a c l a s s c- : i s t i n g c f 

a l l o t h e r s i m i l a r l y s i t u a t e d r e t i r e e s who are p a r t i c i p a n t s or 

b e n e f i c i a r i e s of p a r t i c i p a n t s of the Supp. Plan. 

I I . PROCEDURE 

The a p p l i c a t i o n i n t h i s proceeding i s t o o b t a i n the approval 

and a u t h o r i z a t i o n under 49 U.S.C. §11321-25 f o r the a c q u i s i t i o n by 

CSX C o r p o r a t i o n ("CSX") and N o r f o l k Southern C o r p o r a t i o n ("NSC") 

and r e l a t e d companies c f c o n t r o l of C o n r a i l and the d i v i s i o n of tht? 

assets of C o n r a i l by and between CSX and NSC ( " A p p l i c a t i o n " ) . This 

i s an extremely complex t r a n s a c t i o n which w i l l have a major impact 

upon the i n t e r e s t s of the employees and former employees of 

C o n r a i l . Accordimt t o the A p p l i c a t i o n , the proposed t r a n s a c t i o n 

w i l l r e s u l t i n the c r e a t i o n of 1,152 p o s i t i o n s , the t r a n s f e r of 

2,306 p o s i t i o n s , and the a b o l i t i o n of 3,807 p o s i t i o n s i n both t h e 

CSX and NSC expanded system. (See R a i l r o a d C o n t r o l A p p l i c a t i o n , 

Volume 1, p. 28). 

The employees and former employees of C o n r a i l have a v i t a l 

i n t e r e s t i n p r e s e r v i n g the f i n a n c i a l s e c u r i t y of t h e i r pensions and 

the s u r p l u s assets of the Supp. Plan. 

I t i s not s t a t e d on the A p p l i c a t i o n how the i n t e r e s t s of the 
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employees and former em;^jloyees i n the Supp. Plan w i i l be p r o t e c t e d . 

The A p p l i c a t i o n merely s t a t e s t h a t "standard l a b o r p r o t e c t i \ - e 

c o n d i t i o w s " w i ' ' be a p p l i e d and t h a t no employee p r o t e c t i v e 

agreements have been reached as of the date of the A p p l i c a t i o n . 

(See A p p l i c a t i o n , Volume 1, pp. 28-29) 

I n a proceeding i n v o l v i n g the ir.erger or con*-rol of two Class 

1 r a i l r o a d s , the Board s h a l l consider a t l e a s t amor.g o t h e r m a t t e r s 

t h e i n t e r e s t s of the employees a f f e c t e d by the proposed t r a n s a c t i o n . 

See 49 U.S.C. f l l 3 4 ( b ) ( 4 ) . Also see 49 CFR l l b ^ , . i , ( b ) 49 CFR 

1180.1(f) provides as f o l l o w s : 

" ( f ) Labor p r o t e c t i o n . ihe Commission i s r e q u i r e d 
t o p r c v i d e a p p l i c a n t s ' employees a f f e c t e d by a c o n s o l i 
d a t i o n w i t h adequate p r o t e c t i o n . S i m i l a r l y s i t u a t e d 
employees on the appli'-'ants ' system should be .^iven equal 
p r o t e c t i o n . Therefore, absent a n e g o t i a t e d agreeme.nt, 
the Coitmiissic.- w i l l provide f o r p r o t e c t i o n a t the l e v e l 
mandated by i w (49 U.S.C. 11347), unless i t can be shown 
t h a t be'-ause of unusual circumstances more s t r i n g e n t 
p r o t e c t i o n i s necessary to provide employees w i t h a f a i r 
and e q u i t a b l e treatment of a f f e c t e d employees." 

I n a d d i t i o i i , the Board has broad a u t h o r i t y t o impose 

c o n d i t i o n s governing the t r a n s a c t i o n . See 49 U^S.C. 11324(c) and 49 

CFR 1180.1(d). 

The i n t e r e s t s of the Retirees and employees of C o n r a i l i n the 

Supp. Plan are set f o r t h h e r e i n w i t h t h e i r request t o the Board t o 

adequately p r o t e c t such i n t e r e s t s i n approving the t r a n s a c t i o n s 

i n v o l v e d i n t h i s A p p l i c a t i o n . 

I I I . FACTS 

The f o l l o w i n g are the f a c t s r e l e v a n t t o the Supp. Plan i n 

these proceedings which r e l a t e t o the i n t e r e s t s of the R e t i r e e s : 
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A. Background 

C o n r a i l came i n t o e x i s t e n c e on A p r i l 1, 1976 under the 

Regiona] R a i l Reorganization Act 1973 a t 45 U.S.C.S. §701 e t 

seq., t o a c q u i r e the r a i l p r o p e r t i e s of s e v e r a l bankrupt r a i l r o a d s . 

The Penn C e n t r a l T r a n s p o r t a t i o n Company ("Penn C e n t r a l " ) was t h e 

l a r g e s t of tnese r a i l r o a d s ("Merged Ra i l r o a d s " ) merged i n t o C o n r a i l 

on A p r i l 1, 1976. V i r t u a l l y a l l of the Merged Railroads maintained 

c o n t r i b u t o r y d e f i n e d b e n e f i t pension plans ("Merged Pla;--?"). The 

Supp. Plan was adopted by C o n r a i l as a successor t o the Merged 

Plans i n order t o prov de ""onrail employees, i n c l u d i n g those 

employees of the former Merged R a i l r o a d s , w i t h c o n t i n u i n g pension 

b e n e f i t s . C o n r a i l employees were c l a s s i f i e d as e i t h e r non-

agreement (management) employees, or agreemer* (union) employees. 

B e n e f i t s under the Supp. Plan were funded from the assets of the 

Merged Plans, and from both C o n r a i l and agreement employee c o n t r i 

b u t i o n s . The Penn C e n t r a l T r a n s p o r t a t i o n Company Supplemental 

Pension Plan ("Penn C e n t r a l Plan") was the l a r g e s t of the Merged 

Plans i n terms of the number of p a r t i c i p a n t s and asset v a l u e s . The 

Penn C e n t r a l Plan had been funded by both employer and employee 

c o n t r i b u t i o n s , as w e l l as by the t r a n s f e r of assets from the 

supplemental pension plans of the Pennsylvania R a i l r o a d Company 

("PRR") and the New York C e i t r a l R a i l r o a d Company ("New York 

C e n t r a l " ) . Both the PRR and the New York C e n t r a l maintained 

c o n t r i b u t o r y d e f i n e d ben^^fit pension plans. The R e t i r e e s were 

p a r t i c i p a n t s i n one or more of the Merged Plans as w e l l as e i t h e r 
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the PRR or Nev. York C e n t r a l p«!nsion plans. ̂  

Betwee.i 1976 and 1984, the Supp. Plan was funded by both 

Conrail and p:.rticipant contributions. Due to the large surplus 

which was accumulating in the Supp. Plan, Conrail made no c o n t r i 

butions i n the period between 1985 and the present. The January 1, 

985 surplus, i . e . excess of p l i n a ssets over l i a b i l i t i e s , was 

$197,100,589.00. By January 1, 1994, the Supp. Plan had accumu

lated a surplus cf $538,162,706.00. The growth of t h i s surplus 

p a r a l l e l e d the evolution of Conrail from a federaxly subsidized 

corporation into a publicly held corporation on March 26, 1987 

under the Conrail P r i v a t i z a t i o n Act at 45 U.S.C.S. §1301 e+ seq. 

B. The Supp. Plan Surplus 

h a i l J. Engelhart ("Engelhart") was born September 2, 

1928 and, l i k e the other named c l a s s r e p r e s e n t a t i v e s , \/as a l o n g -

term r a i l r o a c employee, having f i r s t been h i r e d by the PRR on 

September 16, 1948. He worked through i t s t r a n s i t i o n i n t o Penn 

C e n t r a l and u l t i m a t e l y i n t o C o n r a i l , from which he r e t i r e d on 

August 31, 1988. Engelhart was a p a r t i c i p a n t i n the r e l e v a n t 

supplemental pension plan of each of h i s r a i l r o a d employers. The 

R e t i r e e s named i n these proceedings are a l l i n s u b s t a n t i a l l y 

s i m i l a r circumstances as Paul J. Engelhart, and should be 

considered as named cl a s s r e p r e s e n t a t i v e s of a l l o t h e r employees 

and former employees who are p a r t i c i p a n t s i n the Supp. Plan 

("Engelhart C l a s s " ) . 

Mandatory c o n t r i b u t i o n s by management employees t o t h e PRR 
p l a n were d i s c o n t i n u e d by the PRR i n 1965. 
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On December 9, 1992, the Engelhart Class commenced an 

a c t i o n i n the United States D i s t r i c t Court f o r the Eastern D i s t r i c t 

of Pennsylvania. (Engelhart. e t a l v. Consolidated R a i l C o r p o r a t i o n , 

e t a l . , No. 92-7056). I n t h a t a c t i o n , the R e t i r e e s claimed t h a t 

they had an i n t e r e s t i n the Supp. Plan surplus a t t r i b u t a b l e t o 

t h e i r employee c o n t r i b u t i o n s d u r i n g t h e i r r a i l r o a d c areers ("the 

Surplus C l a i m s " ) . The D i s t r i c t Cou-t aismissed the Surplus Claims 

pursuant t o Federal Rule of C i v i l Procedure 12(b)(6) a t 1993 U.S. 

D i s t . LEXIS 11371, (E.D. Pa., August 16, 1963). Subsequently, t h e 

D i s t r i c t Court granted summary judgments against the R e t i r e e s who 

had c h a l l e n g e d the c a l c u l a t i o n of c e r t a i n c a t e g o r i e s of pension 

b e n e f i t s and the payment of c e r t a i n a d m i n i s t r a t i o n expenses from 

t h e Supp. Plan assets a t 1996 U.S. D i s t . LEXIS 13160 (E.D. Pa., 

September 10, 1996). These D i s t r i c t Court Decisions were a f f i r m e d 

by the U n i t e d States Court of Appeals f o r the T h i r d C i r c u i t a t 1997 

U.S. App. LEXIS 26153 (3rd C i r . , 1997, No. 96-1920, decided August 

5, 1997). The Engelhart Class i n t e n d s t o f i l e a P e t i t i c n f o r W r i t 

of C e r t i o r a r i w i t h the United States Supreme Court t o seek a review 

of the D e c i s i o n by the T h i r d C i r c u i t . 

I n t he D i s t r i c t Court, the Engelhart Class d i d not seek 

an i n c r e a s e i n the b e n e f i t s from the Supp. Plan. I n s t e a d , t h e 

Engelhart Class sought ^ l ) a d e t e r m i n a t i o n of t h e i r i n t e r e s r i n the 

Supp. Plan s u r p l u s under the Employee Retirement Income S e c u r i t y 

Act (ERISA), 29 U.S.C.S. §1132(a)(1)(B), and (2) a d e t e r m i n a t i o n 

under 29 U.S.C.S. §1132(a)(3) t h a t the defendants have breached 

t h e i r f i d u c i a r y d u t i e s t o the Engelhart Class by u s i n g s u r p l u s 
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assets a t t r i b u t a b l e t o employee c o n t r i b u t i o n s t o fund an e a r l y 

r e t i r e m e n t program and c e r t a i n r e t i r e e h e a l t h care accounts i n 

v i o l a t i o n of t h e i r r i g t . t s under the Supp. Plan and the f i d u c i a r y 

standards of E^dSA.' On August 13, 1^^93, the D i s t r i c t Court, i n 

d i s m i s s i n g the Engelhart Class A c t i o n , held t h a t C o n r a i i ' s a c t i o n 

i n amending the Supp. Plan t o p r o v i d e f o r these s p e c i a l b e n e f i t s 

f o r c e r t a i n employees was not a c t i o n a b l e pursuant t o ERISA's 

f i d u c i a r y duty p r o v i s i o n s . 

The Engelhart Class con t i n u e s t o cha l l e n g e t he use of the 

Supp. Plan surplus by C o n r a i l , or any successors of C o n r a i l , i n a 

manner t h a t v i o l a t e s t h e i r i n t e r e s t b i n the Supp. Plan. 

The Supp. Plan i s an overfunded pension p l a n i n t h a t the 

c u r r e n t value of Supp. Plan assets exceeds the ̂ 'aloe of a n t i c i p a t e d 

b e n e f i t l i a b i l i t i e s . This s u r p l u s i n the Supp. Plan was 

a t t r i b u t a b l e t o c o n t r i b u t i o n s and f o r f e i t u r e s by Merged R a i l r o a d 

and C o n r a i l employees, c o n t r i b u t i o n s from the Merged R a i l r o a d s , 

earnings and a p p r e c i a t i o n on assets h e l d i n t r u s t under the Merged 

Plans and the Supp. Plan, and c o n t r i b u t i o n s by Cor r a i l d u r i n g the 

p e r i o d t h a t i t was wh o l l y ovned and subsidized by the U n i t e d States 

Government. Since i t s emergence as a p u b l i c l y h e l d c o r p o r a t i o n , 

C o n r a i l has not been a c t u a r i a l l y r e q u i r e d t o make c o n t r i b u t i o n s t o 

the Supp. Plan. I n the p e r i o d between December 31, 1984 and 

December 31, 1991, the Supp. Plan s u r p l u s doubled froni $197 m i l l i o n 

These claims are described i n more d e t a i l on pages 8-9 
hereof. 
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t o $394 m i l l i o n . ' 

The nine Engelhart Class r e p r e s e n t a t i v e s are a l l r e c e i v i n g 

r e t i r e m e n t b e n e f i t s as p a r t i c i p a n t s of the Supp. Plan. The Supp. 

Plan i s the successor t o the Merged Plans which, i n c l u d i n g t h e Penn 

C e n t r a l Plan, were t r a n s f e r r e d t o C o n r a i l under the Regional R a i l 

A c t . P r i o r t o February 1,. 1965, a l l PRR employees we.e r e q u i r e d , as 

a p r e - c o n d i t i o n t o p a r t i c i p a t i o n , t o make c o n t r i b u t i o n s t o the PRR 

Plan, and the PRR made matching c o n t r i b u t i o n s t o *und t h e i r 

pensions. I n 1965, the non-agreement PRR employees wer^ advised by 

management t h a t i n l i e - j of f u r t h e r s a l a r y increases, they would not 

be r e q u i r e d t o make matching c o n t r i b u t i o n s t o the PRR Plan. 

Agreement employees were s t i l l r e q u i r e d t o make c o n t r i b u t i o n s t o 

the PRR Plan u n t i l r e t i r e m e n t . That p r a c t i c e has c o n t i n u e d through 

the g r a d u a l e v o l u t i o n i n t o the Supp. Plan. 

I n the D i s t r i c t Court proceeding, the Engelhart Class 

c h a l l e n g e d t he use by the defendants of the s u r p l u s assets of the 

Supp. Plan t o fund (a) the s p e c i a l v o l u n t a r y pension program; and 

(b) t h e cost of c e r t a i n r e t i r e e h e a l t h care b e n e f i t s c l a i m s 

("Retirees h e a l t h Care") p r e v i o u s l y paid by C o n r a i l . C c n r a i l had 

a l s o announced i t s i n t e n t i o n t o make annual t r a n s f e r s t o pay f o r 

R e t i r e e Health Care i n the f u t u r e . The Engelhart Clat-.s c h a l l e n g e d 

these uses of the Supp. Plan s u r p l u s as an impairment of the f i s c a l 

^ This s u r p l u s was determined by examining Schedule B, 
A c t u a r i a l I n f o r m a t i o n attached t o the 1985 Form 5500. Lines 
6 d ( i i i ) and 6e were added t o determine t o t a l b e n e f i t l i a b i l i t i e s of 
$315, 938,552 .00. That sum was then subtract(?d from l i n e 6c which 
s t a t e d t h e c u r r e n t value ot p l a n assets of $513,039,141.00. 
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i n t e g r i t y of the Supp. Plan, and as im p e r m i s s i b l e r e v e r s i o n s of the 

assets of the Supp. P]an t o C o n r a i l . The c l a s s r e p r e s e n t a t i v e s 

a l l e g e d t h a t the Engelhart Class members have a p r o p r i e t a r y 

i n t e r e s t i n the Supp. Plan sur p l u s based upon t h e i r c o n t r i b u t i o n s , 

f o r f e i t u r e s and the e a r n i n g s . As p a r t i c i p a n t s i n and b e n e f i c i a r i e s 

of the Supp. Plan, the Enaelh:'rt Class has a d i r e c t i n t e r e s t i n 

pr e s e r v i n g the f i s c a l i n t e g r i t y of t h a t fund, which pays t h e i r 

pension b e n e f i t s , and i n m a i n t a i n i n g adequate safeguard w i t h 

respect t o the a d m i n i s t r a t i o n of the Supp. Plan. F u r t h e r , the 

c l a f s r e p r e s e n t a t i v e s a l l e g e d t h a t the r i g h t s of c l a s s members as 

pr- i d i c a t e d upon ERISA a t 29 U.S.C. §1344 (d) rep r e s e n t c o n t i n g e n t 

l i a b i l i t i e s t h a t must be s a t i s f i e d b e f o r e any reverr'ion o l the 

su r p l u s t o C o n r a i l may occur. The Engel'^art Class r e p r e s e n t a t i v e s , 

on b e h a l f of themselves and a l l o t h e r subclass members, have 

a l l e g e d t h a t C o n r a i l . i o l a t e d the f i d u c i a r y d u t i e s imposed upon i t 

by ERISA, the Supp. Pian and the common law. They a l s o a l l e g e d 

t h a t C o n r a i l f a i l e d t o discharge i t s f i d u c i a r y d u t i e s under ERISA 

as set f o r t h i n ERISA a t 29 U.S.C. §1104(a)(l), and 29 U.S.C. 

§1103(c)(l), and under the common law of t r u s t s , by c o n v e r t i n g a 

p o r t i o n of the Supp. Plan sur p l u s a t t r i b u t a b l e t o employee 

c o n t r i b u t i o n s t o the use and b e n e f i t of C o n r a i l . The R e t i r e e s 

a l l e g e d t h a t C o n r a i l impaired the f i s c a l i n t e g r i t y of the fund and 

f a i l e d t o take the a p p r o p r i a t e steps t o c j r e the breaches o.! t h e i r 

f i d u c i a r y d u t i e s . 

-10-



IV. Law With Respect To The Supp. Plan 

I n a n o n - c o n t r i b u t o r y d e f i n e d b e n e f i t pension p l a n , the 

employer promises plan p a r t i c i p a n t s t h a t the employer w i l l p r o v i d e 

a b e n e f i t as d e f i n e d by the plan's b e n e f i t a c c r u a l formula upon 

r e t i r e m e n t , t e r m i n a t i o n or d i s a b i l i t y . T y p i c a l l y , the employer 

must s a t i s f y any s h o r t f a l l s from i t s general assets i f t h e 

a c t u a r i a l assumptions used i n c a l c u l a t i n g the employer's annual 

c o n t r i b u t i o n are determined t o be i n c o r r e c t . Malia v. General 

E l e c t r i c Company. 23 F.3d 828, 831 (3rd C i r . 1994). T h e r e f o r e , the 

f i n a n c i a l r i s k of plan underfunding f a l l s s o l e l y upon the employer. 

The Supp. Plan, however, i s an overfunded c o n t r i h u t o r y d e f i n e d 

pension plan t o which both C o n r a i l and i t s agreement employees 

t h e o r e t i c a l l y c o n t r i b u t e . H i s t o r i c a l l y , the Merged Plans, which 

were the c o n t r i b u t o r y d efined b e n e f i t plans maintained by t h e 

Merged R a i l r o a d s , r e q u i r e d both employees and the employers t o make 

matching c o n t r i b u t i o n s . C o n r a i i ' s o p e r a t i o n s were s u b s i d i z e d by 

t h e U n i t e d States Governme.it u n t i l 1987 when C o n r a i l ceased being 

a ward of the Federal government and became a p u b l i c l y h e l d 

c o r p o r a t i o n . C o n r a i l has not made any employer c o n t r i b u t i o n s t o 

the Supp. Plan since i t became a p u b l i c l y h e l d c o r p o r a t i o n , 

a l t h o u g h C o n r a i l agreement employees, i . e . union employees, have 

c o n t i n u e d t o make employee c o n t r i b u t i o n s as r e q u i r e d by t h e Supp. 

Plan. 

An a c t u a r i a l s u r p l u s e x i s t s i n a pension p l a n such as t h e 

Supp. Plan vhen i t s assets increase i n value more r a p i d l y than the 

v a l u e of expected b e n e f i t l i a b i l i t i e s . See Johnson v. Georqia-
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P a c i f i c C o r p o r a t i o n . 19 F.3d 1184, 1189 ( 7 t h C i r . 194). I n t h e 

p e r i o d between December 31, 1984 and December 31, 1991, the Supp. 

Plan was the d i r e c t beneficia^^, of f a v o r a b l e investment experience 

as i t s s u r p l u s doubled from $194 m i l l i o n t o $394 m i l l i o n , and t h a t 

f a v o r a b l e investment experience has continued w i t h the tremendous 

growth i n the stock market over the l a s t s e v e r a l years. 

What f i n a n c i a l r i s k has C o n r a i l assumed r e l a t i n g t o pension 

c o s t s since i t s emergence as a p u b l i c l y held c o r p o r a t i o n ? The 

answer, q u i t e simply, i s none! Rather, C o n r a i l has sought t o use 

the Supp. Plan s u r p l u s t o fund both s p e c i a l e a r l y r e t i r e m e n t 

programs and t o p r o v i d e r e t i r e e h e a l t h care b e n e f i t s f o r those 

C o n r a i l employees f o r t u n a t e t o p a r t i c i p a t e i n these programs. 

C o n r a i l has reaped the b e n e f i t of the Supp. Pl£n s u r p l u s , the 

e x i s t e n c e of which i s p r i m a r i l y a t t r i b u t a b l e t o p l a n assets 

r e p r e s e n t i n g the matching c o n t r i b u t i o n s of tae Merged R a i l r o a d s and 

t h e i r employees and Federal s u b s i d i e s which supported C o n r a i l from 

1976 t o 1987. 

I n the very c u r r e n t l e a d i n g case o i Jacobson v. Hughes 

A i r c r a f t Company. 105 F.3d 1288, 1296 ( 9 t h C i r . 1997), the Court 

s t a t e d : 

" I t employees c o n t r i b u t e t o the p l a n , the employer 
has a f i d u c i a r y duty t o the employees when i t amends the 
p l a n t o use an asset s u r p l u s . I n essence, when a plan i s 
funded by both employer and employee c o n t r i b u t i o n s , both 
the employer and the employees are c o - s e t t l o r s of the 
p l a n . " 

This concept i s r e f l e c t e d i n both the common law of t r u s t s and 

the Employee Retirement Income S e c u r i t y Act ("ERISA"j a t 29 USC3 
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§1344. The r e s u l t i n g t r u s t d o c t r i n e under common law p r o v i d e s t h a t 

any r e s i d u a l assets remaining a f t e r a t r u s t ' s purposes hav** been 

f u l f i l l e d become a r e s u l t i n g t r u s t f o r the b e n e f i t of the o r i g i n a l 

s e t t l o r s o f the t r u s t . See Jacobson, 105 F.3d a t 1295. ERISA a t 

29 uses § 1 J 4 4 governs the a l l o c a t i o n of the r e s i d u a l assets of a 

pension p l a n upon i t s t e r m i n a t i o n and mandates t h a t any r e s i d u a l 

assets o f the plan a t t r i b u t a b l e t o employee c o n t r i b u t i o n s must be 

e q u i t a b l y d i s t r i b u t e d t o the c o n t r i b u t i n g p a r t i c i p a n t s or t h e i r 

b e n e f i c i a r i e s before any r e v e r s i o n t o the employer may occur. 

Thus, ERISA a t 29 USCS §1344 provides a s t a t u t o r y c o r o l l a r y t o the 

coimnon law r e s u l t i n g t r u s t d o c t r i n e , ard, indeed, goes even f u r t h e r 

i n g r a n t i n g p r i o r i t y t o the c o n t r i b u t i n g pian p a r t i c i p a n t s i n the 

d i s t r i b u t i o n of the r e s i d u a l assets of a t e r m i n a t i n g pension p l a n . 

The R e t i r e e s have sought t o prevent C o n r a i l from d i s s i p a t i n g 

t h a t p o r t i o n of the Supp. Plan surplus a t t r i b u t a b l e t o t h e i r 

c o n t r i b u t i o n s and those of other members of the Engelhart Class. 

T h e i r p r i n c i p a l concern i s t o preserve the f i s c a l i n t e g r i t y of the 

Supp. Plan and to preserve t h a t p o r t i o n of the surp l u s a t t r i b u t a b l e 

t o t h e i r c o n t r i b u t i o n s and those of other Engelhart Class members. 

While 29 USCS §1344(d) cannot serve as the source of such 

righl::?, i t i s i n d i c a t i v e of the existence of such r i g h t s under the 

general p r i n c i p l e s of t r u s t law which are a p p l i c a b l e i n i n t e r 

p r e t i n g and d e f i n i n g f i d u c i a r y r i g h t s and o b l i g a t i o n s i n a pension 

plan under ERISA. 

The R e t i r e e s contend t h a t the Applicant? i n these proceedings 

have v i o l a t e d ERISA's ant i - i n u r e m e n t p r o v i s i o n a t 29 USCS 
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S 1 1 0 3 ( c ) ( l ) by using the lupp. Plan s u r p l u s f o r purposes t h a t do 

not take i n t o account t h e i r i n t e r e s t and t h a t of the o t h e r 

Engelhart Class members in that surplus. This p r e c i s e issue was 

presented i n Jacobson where che c o u r t a t 105 F.3d 1294 s t a t e d : 

"We t h e r e f o r e , h o l d t h a t when both t h e employer and 
employees c o n t r i b u t e t o a pension p l a n , t he employer does 
not have sole d i s c r e t i o n t o use t h a t p a r t of a plan'-
asset surplus a t t r i b u t a b l e t o employee c o n t r i b u t i o n s . " 

The Ret i r e e s wish t o preserve t h e i r i n t e r e s t i n the s u r p l u s 

assets of the Supp. Plan, and t o m a i n t a i n t he f i n a n c i a l s e c u r i t y 

p r o v i d e d by the overfunded c o n t r i b u t o r y p l a n . I n Jacobson, the 

Court e x p l i c i t l y recognized t h a t the p a r t i c i p a n t s i n an overfunded 

c o n t r i b u t o r y d e f i n e d b e n e f i t plan have a l e g a l l y p r o t e c t i b l e 

i n t e r e s t i n p r e s e r v i n g the f i s c a l i n t e g r i t y of t h e i r pension fund. 

See Jacobson. 105 F.3d a t 1296, n.4. 

V. COMMENTS AND PROTESTS BY RETIREES 
WITH RESPECT TO CSX'S AND NSC'S 

INTENTIONS REGARDING THE SUPP. PLAN 

The documents submitted by the A p p l i c a n t s f a i l t o e x p l a i n what 

t h e i r i n t e n t i o n s are w i t h respect t o the Supp. Plan. There appear 

t o De t h r e e v i a b l e a l t e r n a t i v e s f o r the futu r * ^ of the Supp. Plan: 

1. I t could be te r m i n a t e d ; 

2. I t could be merged w i t h the pension plans of CSX and 

NSC, or e i t h e r of them; or 

3. I t c o u l d s u r v i v e i n i t s present form and c o n t i n u e t o 

be a d r . i n i s t ' i ed by C o n r a i l . 

Each of these p o s s i b i l i t i e s r a i s e s unique subsets of l e g a l and 

p r a c t i c a l issues and r e q u i r e s c a r e f u l a n a l y s i s so t h a t t h e i r impact 
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upon r e t i r e d p lan p a r t i c i p a n t s and others may be eva l u a t e d . 

I f the Supp. Plan i s f o r m a l l y t e r m i n a t e d , then ERISA's scheme 

of asset a l l o c a t i o n under 29 U.S.C. §1344(a) i s i m p l i c a t e d . S e c t i o n 

1344 (a) provides f o r the a^^location of assets among the p a r t i c i 

pants and b e n e f i c i a r i e s upon the t e r m i n a t i o n of a s i n g l e employer 

pension p l a n , and d i r e c t s the plan a d m i n i s t r a t o r t o a l l o c a t e assets 

i n accordance w i t h the f o l l o w i n g p r i o r i t i e s : 

1. To t h a t p o r t i o n of each i n d i v i d u a l ' s accrued b e n e f i t 
a t t r i b u t a b l e t o v o l u n t a r y employee c o n t r i b u t i o n s ; 

2. To t h a t p a r t of a p a r t i c i p a n t ' s accrued b e n e f i t 
a t t r i b u t a b l e t o mandatory employee c o n t r i b u t i o n s ; 

3. To the b e n e f i t s of r e t i r e e s who have been i n pay 
s t a t u s or d e f e r r e d vested s t i t u s f o r a t l e a s t t h r e e years p r i o r t o 
th e date of plan t e r m i n a t i o n ; 

4. To a l l b e n e f i t s guaranteed by the Pension B e n e f i t 
Guaranty C o r p o r a t i o n under T i t l e IV of ERISA; 

5. To a l l o ther n o n f o r f e i t a b l e b e n e f i t s under t h e p l a n ; 

and 

6. To a l l o ther b e n e f i t s under the p l a n . 

The Supp. Plan i s s u b s t a n t i a l l y overfunded i n t h a t t he v a l u e 

of p l a n assets exceeds the estimated plan l i a b i l i t i e s . I f t h e p l a n 

i s t e r m i n a t e d , the^c; w i l l be a s u b s t a n t i a l pool of r e s i d u a l , o r 

s u r p l u s , assecs. ERISA provides f o r the a l l o c a t i o n and d i s t r i b u t i o n 

of these r e s i d u a l assets a t 29 U.S.C. §1344(d)(l) t h r -ugh ( 4 ) . 

Subsection 1344(d)(1* permits the r e v e r s i o n of these r e s i d u a l 

a ssets t o C o n r a i l i f : 

1. A l l plan l i a b i l i t i e s t j p a r t i c i p a n t s and t h e i r 
b e n e f i c i a r i e s have been s a t i s f i e d ; 

2. The d i s t r i b u t i o n dees not contravene any p r o v i s i o n 
of law; and 
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3. The pla n provides f c a r e v e r s i o n of sur p l u s t o t h e 
employer. 

Empl'-yer compliance w i t h these requirements i s mandatory. 

P a r r e t t v. American Shio B u i l d i n g Co.. 990 F.2d 854 ( 6 t h C i r . 

1994). However, before an employer r e v e r s i o n can occur under 

subsection 1 3 4 4 ( d ) ( 1 ) ( A ) , the requirements of 29 U.S.C. §1344(d)(3) 

must be met as w e l l . That subsection permits an employer r e v e r s i o n 

o n l y i f the r e s i d u a l assets a t t r i b u t a b l e t o employee c o n t r i b u t i o n s 

are f i r s t e q u i t a b l y d i s t r i b u t e d t o the p a r t i c i p a n t s who made such 

c o n t r i b u t i o n s or t h e i r b e n e f i c i a r i e s . 

Tf the Supp. Plan i s merged w i t h another p l a n , e.g. a p l a n 

sponsored by CSX or NSC, then a t t e n t i o n must s h i f t t o ERISA, 

Sect i o n 208 a t 29 U.S.C. §1058." That s e c t i o n p r o v i d e s : 

"A pension p l a n may not merge or c o n s o l i d a t e w i t h , 
or t r a n s f e r i t s assets or l i a b i l i t i e s t o , any o t h e r p l a n 
.... unless each p a r t i c i p a n t i n the plan would ( i f t h e 
plan then terminated) receive a b e n e f i t immediately a f t e r 
the merger, c o n s o l i d a t i o n , or t r a n s f e r which i s equal t o 
or g r e a t e r than the b e n e f i t he would have been e n t i t l e d 
t o r e c e i v e Immediately before the merger, c c s o l i d a t i o n 
or t r a n s f e r ( i f the plan had then t e r m i n a t e d ) . 

I n s h o r t , ERISA provides t h a t the p a r t i c i p a n t ' s accrued 

b e n e f i t a f t e r a j l a n merger must be a t l e a s t equal t o what t h a t 

b e n e f i t was p r i o r t o the merger. Such an a n i l y s i s i s p a r t i c u l a r l y 

r e l e v a n t here because of the concerns of th e R e t i r t e s about t h e 

f i n a n c i a l s e c u r i t y u n d e r l y i n g those b e n e f i t s which they w i l l 

That s e c t i o n i s a m i r r o r image Oi 26 U.S.C. §414(1). A 
d i s t r i c t c o u r t has not^d t h i s p a r a l l e l i s r a and s t a t e d t h a t sources 
u s e f u l i n i n t e r p r e t i n g 26 U.S.C. §414(1) can also be used t o 
i n t e r p r e t ERISA Section 208. See G i l l i s v. Hoechst Celanese Corp., 
889 F.Supp. 202 (E.D. Pa. 1995). 
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.'e'^eive i n the f u t u r e . As one commentator has observed: 

"Plan amendments t r a n s f e r r i n g assets and b e n e f i t 
l i a b i l i t i e s of some p a r t i c i p a n t s from one plan t o another 
or merging two plans, can d i l u t e the s e c u r i t y of 
p a r t i c i p a n t s ' ber.efits as measured by the d i f f e r e n c e i n 
the amount of b e n e f i t s t h a t would be pai d them i f t h e 
plan t e r m i n a t e d immediately before or immediately - i ^ t e r 
the asset or l i a b i l i t y t r a n s f e r or pl a n merger." 

See Stephen Bruce, Pension Claims; Rights and O b l i g a t i o n s . 2nd Ed.. 

Bureau of N a t i o n a l A f f a i r s , Wash. D.C. (1993), p. 509. 

Once again, given the c u r r e n t lack of d i r e c t i o n w i t h r e s p e c t 

t o the Supp. Plan, the r e t i r e e p a r t i c i p a n t s cannot assess t h e 

a p p l i c a b i l i t y of e i t h e r 29 U.S.C. §13'',4 or 29 U.S.C. §1058 t o t h e i r 

b e n e f i t s . 

S u p e r f i c i a l l y , the continued s u r v i v a l of C o n r a i l and t h e 

maintenance of the Supp. Plan would appear t o be the most s t r a i g h t 

f o r w a r d s c e n a r i o . Questions remain as t o what form, i f any, 

Conrai m.ight e x i s t i n i f the proposet merger i s s u c c e s s f u l l y 

completed. Assuming t h a t C o n r a i l s u r v i v e s i n one form or another 

as a v i a b l e e n t i t y , and continues t o m a i n t a i n the Supp. Plan, then 

a p a r t i a l t e r m i n a t i o n of the Supp. Plan w i l l have occu r r e d by 

v i r t u e of the proposed mass l a y o f f s of C o n r a i l personnel.^ I n 

^ A p a r t i a l t e r m i n a t i o n i s not s p e c i f i c a l l y d e f i n e d by ERISA, 
however, the I n t e r n a l Revenue Code attempts t o f i l l the gaps a t 26 
U.S.C. §411(d){3), which s t a t e s : 

"Notwithstanding the p r o v i s i o n s of subsection (a) 
[ t h e minim.um v e s t i n g s t a n d a r d s ] , a t r u s t s h a l l not 
c o n s t i t u t e a q u a l i f i e d t r u s t under s e c t i o n 401(a) unless 
the p l a n provides t h a t upor i t s t e r m i n a t i o n or p a r t i a l 
t e r m i n a t i o n the r i g h t s of a l l a f f e c t e d employees t o 
b e n e f i t s accrued t o the date of such t e r m i n a t i o n , p a r t i a l 
t e r m i n a t i o n or discontinuance, t o the e x t e n t funded as of 
such date, as n o n f o r f e i t a b l e . " 
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Gluck V. Unisys Corp., 960 F.2d. 1168, 1992 U.S. App. LEXIS 5647, 

*4] (3 r d C i r . 1992), the Court s t a t e d : 

" P a r t i a l t e r m i n a t i o n thus i n v o l v e s a s i g n i f i c a n t 
r e d u c t i o n i n plan l i a b i l i t y by means of a corresponding 
r e d u c t i o n i n employee b e n e f i t s . That r e d u c t i o n may be 
ai:hieved by exc l u d i n g a segment of employees, or by red u c i n g 
b e n e f i t s g e n e r a l l y . The former r e d u c t i o n , the e x c l u s i o n o f 
p a r t i c i p a n t s , i s r e f e r r e d t o as a " v e r t i c a l r e d u c t i o n " ... and 
may r e s u l t i n a " v e r t i c a l p a r t i a l t e r m i n a t i o n " . . . A v e r t i c a l 
p a r t i a l t e r m i n a t i o n may r e s u l t from events such as mass f i r i n g 
or l a y - o f f s due t c c l o s i n g d i v i s i o n s or moving p l a n t s " 

I f a p a r t i a l t e r m i n a t i o n does occur, then the d i s t r i b u t i o n of 

r e s i d u a l assets under 29 U.S.C. §1344(d) i s again i m p l i c a t e d . 

A r t i c l e 6.4 of the Supp. Plan e x p l i c i t l y recognizes the a p p l i c a t i o n 

" T i t l e IV of ERISA, i n c l u d i n g 29 U.S.C. §1344(d), and s t a t e s : 

"6.4 A l l o c a t i o n s on Termination. I n the event t h a t 
the Plan i s completely or p a r t i a l l y t e r m i n a t e d , t h e 
r i g h t s of a l l a f f e c t e d P a r t i c i p a n t s t o accrued b e n e f i t s 
under the Plan t o the date of such t e r m i n a t i o n s h a l l 
become f u l l y vested and n o n f o r f e i t a o l e t o the e x t e n t 
funded; and the assets of the Plan a v a i l a b l e t o p r o v i d e 
b e n e f i t s s h a l l be a l l o c a t e d t o the persons who are 
e n t i t l e d or who may become e n t i t l e d t o b e n e f i t s under the 
Plan, s u b j e c t t o and i n the manner p r e s c r i b e d by the 
a p p l i c a b l e p r o v i s i o n s of T i t l e IV of ERISA. Any ot h e r 
p r o v i s i o n of the Plan t o t h q c o n t r a r y n o t w i t h s t a n d i n g , i f 
t h e r e remain any assets of the Plan a f t e r a l l l i a b i l i t i e s 
of the Plan t o P a r t i c i p a n t s . Terminated P a r t i c i p a n t s and 
t h e i r b e n e f i c i a r i e s have been s a t i s f i e d or provided f o i , 
such r e s i d u a l assets s h a l l be d i s t r i b u t e d t o the Company 
•subject t o and i n accordance w i t h T i t l e IV or ERISA." 
(Emphasis s u p p l i e d ) . 

5 Continued 
The Treasury Regulations a t §1.411(d)-2(b)(1) attempt t o 

d e f i n e when a p a r t i a l t e r m i n a t i o n has occurred, but t h i s R e g u l a t i o n 
merely a l l o w s t h e I n t e r n a l Revenue Service t o apply a f a c t s and 
circum-stances t e s t t o a given s i t u a t i o n . Courts may con s i d e r 
these Treasury Regulations as w e l l t o determine whether a p a r t i a l 
t e r m i n a t i o n has occurred i n a p a r t i c u l a r f a c t u a l c o n t e x t , oee Gluck 
V. Unisys Corp., 960 F.2d 1168, 1992 U.S. App. LEXIS 5647, +44 ( 3 r d 
C i r . 1992). 
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w i t h respect t o the Supp. Plan. C l a r i f i c a t i o n of the A p p l i c a n t s ' 

i n t e n t i o n s v i s - a - v i s the Supp. Plan i s e s s e n t i a l . 

I t i s i n t e r e s t i n g t o observe t h a t C o i . r a i l ' s p o s i t i o n i s t h a t 

any Supp. Plan assets i n excess of b e n e f i t o b l i g a t i o n s may be used 

by C o n r a i l t o provide b e n e f i t s t o Supp. Plan p a r t i c i p a n t s . (See 

l e t t e r from Debbie Melnyk, A d m i n i s t r a t o r , t'ension Plan Adminis

t r a t i o n Coimnittee, t o Thomas Robinson dated June 9, 1997 - h i g h 

l i g h t e d sentence i n second paragraph ( E x h i b i t 1 a t t a c h e d ) . This 

p o s i t i o n has many l e g a l r a m i f i c a t i o n s such as whether t he pla n 

s u r p l u s assets are going t o be used t o pay severance allowance t o 

C o n r a i l employees, or CSX or NSC w i l l use plan s u r p l u s assets t o 

fund t h e i r employees' pension o b l i g a t i o n s . I n a d d i t i o n , Mr.". 

Melnyk's l e t t e r s t a t e s t h a t i f the Supp. Plan t e r m i n a t e s , any 

r e s i d u a l assets a f t e r a l l Plan o b l i g a t i o n s are s a t i L . f i e d , w i l l be 

pa i d t o C o n r a i l . This stateme; t i s d i r e c t l y c o n t r a r y t o t h e law c f 

ERISA as c i t e d above t h a t r e s i d u a l assets can be d i s t r i b u t e d t o the 

employer only i f the r e s i d u a l assets a t t r i b u t a b l e t o employee 

c o n t r i b u t i o n s are f i r s t e q u i t a b l y d i s t r i b u t e d t o the p a r t i c i p a n t s 

who made such c o n t r i b u t i o n s . (ERISA a t 29 U.S.C. 1 3 4 4 ( d ) ( 3 ) . 

V. RETIREES' REQUESTS FOR CONDITIONS 

The R e t i r e e s request the Board t o impose a p p r o p r i a t e condi

t i o n s governing the contemplated t r a n s a c t i o n , pursuant t o the 

p r o v i s i o n s of 49 U.S.C. 11324(c) and 49 CFR 1180.1(d), t o p r o t e c t 

t h e i n t e r e s t s of a l l ot the p a r t i c i p a n t s of he Supp. Plan i n the 

Supp. Plan and i t s assets. 
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I n a d d i t i o n , the Ret i r e e s request the Board t o impose the 

f o l l o w i n g s p e c i f i c c o n d i t i o n s governing t h i s t r a n s a c t i o n : 

1. Require t h a t the A p p l i c a n t s make l e g a l l y b i n d i n g agree

ments. ?nd commitments t h a t s p e c i f y the d i s p o s i t i o n of the Supp. 

Plan and i t t ; assecs a f t e r the proposed merger. 

2. I f the Supp. Plan w i l l be amended, t e r m i n a t e d or merged 

i n t o another p l a n , the A p p l i c a n t s must s p e c i f y how the i n t e r e s t s of 

the p a r t i c i p a n t s of the Supp. Plan i n the s e c u r i t y of t h e i r pension 

r i g h t s and i n the surp l u s assets of the Supp Plan are t o be 

p r o t e c t e d . 

3. Require the a p p l i c a n t s t o s p e c i f y how the Supp. Plan and 

i t s assets w i l l be administered a f t e r the merger. 

4. Require the A p p l i c a n t s t o s p e c i f y i f the assets of the 

Supp. Plan w i l l be j s e d t o provide any k i n d of severence b e n e f i t s 

t o employees of any of the A p p l i c a n t s . 

5. Require the A p p l i c a n t s t o amend the Supp. Plan t o p r o v i d e 

adequate s e c u r i t y f o r the pension b e n e f i t s of the p a r t i c i p a n t s of 

th e Supp. Plan. 

6. Require the A p p l i c a n t s t o amend the Supp. Plan t o d e t e r 

mine the i n t e r e s t s of the p a r t i c i p a n t s i n the s u r p l u s a s s e t s , which 

may not be used f o j any purpose except the payment of b e n e f i t s t o 

the R e t i r e e s and a l l of the present p a r t i c i p a n t s of the Supp Plan. 

7. I f the Supp. Plan i s t o be t e r m i n a t e d or p a r t i a l l y 

t e r m i n a t e d , r e q n i r e t h a t the A p p l i c a n t s a l l o c a t e and pay t o the 

R e t i r e e s and a l l of the present p a r t i c i p a n t s of the Supp. Plan 

t h e i r e q u i t a b l e share of the surp l u s assets of the Supp. Plan. 
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t h e i r e q u i t a b l e share of the surplus assets of the Supp. Plan. 

8. Require t h a t the A p p l i c a n t s amend the Supp. Plan t o 

p r o v i d e f o r adequate independent r e p r e s e n t a t i o n of the p a r t i c p a n t s 

i n t he Supp. Plan A d m i n i s t r a t i o n Committee, w i t h a p p r o p r i a t e 

arrangements f o r the s e l e c t i o n , compensation and reimbursement of 

expenses f o r such p a r t i c i p a n t s ' r e p r e s e n t a t i o n . 

9. Require t h a t a l l commitments and agreements which are 

made by the A p p l i c a n t s s h a l l be l e g a l l y b i n d i n g upon the 

A p p l i c a n t s , t h e i r successors and assigns, and s h a l l be f o r the 

b e n e f i t of the R e t i r e e s and a l l of the p a r t i c i p a n t s and t h e i r 

b e n e f i c i a r i e s . 

10. Permit the R e t i r e e s t o conduct a l l necessary d i s c o v e r y of 

the A p p l i c a n t s r e l a t i n g t o othe d i s p o s i t i o n of the Supp. Plan. 

11. Require the A p p l i c a n t s t o pay a l l l e g a l c o s t s and 

expenses, i n c l u d i n g reasonable counsel fees and expenses f o r t h e 

R e t i r e e s ' counsel. 

12. The R e t i r e e s reserve the r i g h t t o request f u r t h e r 

c o n d i t i o n s , depending upon the A p p l i c a n t s ' response t o t h i s or 

other pleadings i n these proceedings. 
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VI. CONCLUSION 

The Retirees request the Board to renotr an appropriate 

decision t o protect the interests of a l l p a r t i c i p a n t s of the Supp. 

Plan f o r the reasons set f o r t h above. 

The Retirees reserve the r i g h t t o submit supplemental 

pleadings and other documents r e l a t i n g t o the transaction i n these 

proceedings related t o the Supp. Plan. 

Respectfully submitted. 

~Harry C. Barbin, Esquire 
BARBIN, LAUFFER & O'CONNELL 

608 Huntingdon Pike 
Rockledge, PA 19046 

(215)379-3015 

Counsel for Paul J. Engelhart, et a l . 
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CONRAIL 

June 9. 1997 

Mr. Thomas F. Ro':inson 
66.53 Malvern Ave. 
Philadelphia. PA 19151-2346 

Dear Mr. Robinson: 

I am writing in response to your letter dated Mav 6, 1997 regarding the fliture of 
Conrail-s Supplemental Pension Plan (the -Conrail Plan"). I understand your concern bu 
:'am afraid that your information is not entirely accurate. The purpose of my May 1 letter 
was to address the concems of some retirees who quest: oned what would happen to their 
monthlv pension pavments atter the merger The ConraU Plan is subject to the provisions 
Tthe Emplovee Re'tirement Inco.ne Security Act of 1974 ("ERISA"') and to the extent 
that a participant's retirement benefit is vested or nonforfeitable it cannot be taken away. 

AS you know under the .Amended Merger Agreement. CSX Corporation and Norfolk 
Southern Corporation have agreed to purchase the shares of Conrail. Included as part ot 

p. r .u . . . .r. rh. .Ksets of Corr-' ---'•-'•"|- ^h" ̂ "nrP'' P'--̂ " ^'^''^ > 

rnnlnhuZs b^Snr^!.! h l ^ ^ t the pa^ sevml vears be^^^ of the 
To the extent there are î hn .ss.ts ,n excess of the beneHt 

,.nr,nns owed to^;:maSrand beneficianes, these i r . nss.ts which Conrail may use 
;o provide benefits to Plan p a n j a ^ a ^ j Z H j ^ i ^ ^ ^ 

2 ^ ^ ^ ^ satisfied are retupe l̂ to the v\m .iP^nS f̂. 
f ^ ^ ^ f e ; ^ s o i r i 7 ^ C o n r a i l Plan is merged wuh the CSX Plan, such action is 
nermi ed umiertiK prô ^ of ERISA as long as the vested or nonforte.tab e 
retirement benefits of participants are protected. The fiduc.anes o the Conrail P an 
consider the interests of the plan participants and benef.cianes in the d.scha.'ge ot their 
Ties with r spect to their actions which will affect the Conrail Plan. The provisions of 
l e current .Amended Merger Agreement are completely within the laws that protect plan 
participants. 

If you have any Mher questions, please contact me at the address below. 

Sincerely. ^ 

Lebbie Melnvk 
Administrator-Pension Plan .Administration Committee 

CONSOUDATED «A,L CORPORATION 200, MAR.ET STREET P 0 BOX 4U,9 PHILADELPHIA PA ,9,01.U,9 

E X H I B I T I 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finauce Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE OF 
PAUL J. ENGELHART, ET AL. 

I hereby c e r t i f y t h a t , on t h i s 17th day of October, 1997, a 

copy of Comments, Protests and Requests f o r Conditions of P.iul J. 

Engelhart, William J. M c l l f a t r i c k , H.C. Kohout, Thomas P. Meehan, 

Jr. , Lawrence C i r i l l o , Charles D. Nester, Jacqueline A. Mace, 

Donald E. Kra f t and Robert E. Graham, Former Employees of 

Consolidated Rail Corporation ("Retirees") (RETR-7) was served by 

f i r s t class mail, postage prepaid, upon a l l Parties of Record i n 

the above-captioned matter, and upon Administrative Law Judge Jacob 

Leventhal. 

/> / HZrry~cTBarbIn7E squire 
BARBIN, LAUFFER & O'CONNELL 

608 Huntingdon Pike 
Rockledge, PA 19046 

(215)379-3015 

Counsel f o r Paul J. Engelhart, et a l . 

Dated: October 17, 1997 
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4:00 FlR>T B.A iK Pi . \ i ; 

612 n>) Oi2 l 'RM L̂VMl fii2 M.S OSl 
Mvm;i I) Olscn 
(')I2).^7VX5IJ 

KacN inllc ((>i:) •!_'!X-4h(»S 
l--ir.ail: lx)lscn(i lollialKT Cimi 

2100 MlNNtSDTA WI-IRLDTRAI'F O M F K 

50 EAST SKVENTI' STRUT 

SAIN-, PAUL. MiNNt-<nA 5S101 •4*."'l 

612 .-22-6^; 'FA<-.lMllt6l2 222-8>̂ '̂) 

Octohcr 17. 1997 

V IA ()VF.RM(;il l >IAJL 

Ihc Honorable Vernon .\. Williams' 
Secretary 
Surlace I ranspo'-tation Hoard 
V)2> K Street. N.W. 
Wa.shingti.il. !).( . 2042;̂  

Re: Finance Docket .\o j.>\i>V>. ('.SX ('orpo-ation and ('S.\' Tran^poruilion. Inc.. 
Snrjolk Southern ('orporation and Norfolk S'^uihern Railway ('o • 
Ci>niro! "hi ()pcralini: leases .li;rccnu'nl.\ Conrail. Inc ai,d (.'onsolidatcd 
Rail ('orooraiion 

Dear Secretary V\ illiains: 

llnelo.sed for filing in the ahoN o-captioned docket are an oriiiinal and twent> -llve (25) copies of 
a v.jritled Stateiiient tiled on heliall" of l.aslniaii Kodak C'onipan\. a part) of record in the aho\e 
pniceedine. .\iso enclosed is a .•'.5-iiKh disk coniaining the te.xt of thi; pleading in Wt)rdPertect h i 
toi mat is pro\ ideJ. 

I'lease dale stamp ihe enclosed cMia cop\ o!'tlii> letter and ictiiin in the enclosvi' sell-addressed 
en\elope. Copies of the enclosed Verilled Statement are hemu ser\ed \ia I ederal ixprcss upon t.ie 
I loiioratile .lacoh I e\enthal and co'.'iisel lor .Applicants. .All other parties are heing ser\ed \ ia first class 
mail, post.ge pre paid. 

Respeetrull> suhniitted. 

nicd 
I.nclosures 



F.K(-2 

S I R F A C F, T R A N S P O R l A H O N B O A R D 

S I B Kinanco Doi ktt !\o. 33388 ' ^ • 

CSX CORPORATION AM)C S\ TRANSPORTATION. IN( . i 
NORFOLK SOI THKRN COKPOUA I iON ANI) ^ . ^^ ^ 
NORFOLK SOI I HKRN RAILW AY COMPANV \^*lcv^>A / 

a .•IWl)^ - CONTROL AV|)OPKRATIN(. !.FASKS A(iRLKMLNTS- \Cv'. vVS* y f ' 
CONRAIL INC . A N » M ( ) N S O L I I ) A T F I ) R A ; L CORi'ORATlON V / x . ^ ^ "V 

V K R I U K D S T A T E I M F N T O F FINDA I . k F L L K Y 
p̂ ŷ, on behalfof 

.PobiKflacofd E A S T \ . A N KODAK C ().\ lPANY 

My name is Linda I . . Kelle>. I am the Manager of Inl-n>und ' ra .;.portalion. Kail and Bulk, 

at luistmrui Kodak C om, an\ . i his \ eritied Sialenenl is being submitted on behalf of t\a.stman 

Kodak ( 'ompan\ , .̂ 4̂.̂  StaU, Street !-*vOc!iester. New York 14650. business address is 2400 Mt. 

Read Iknilevard. Rochester. Neu ^ ork 14650-:>()6I. 

I joined Kodak in 1*)S1 Prior to coming to Kodak. 1 was empl. >ed at Mobil Chemical 

Company. I'lastics Division. Macedon. New York, ior 15 years. While at Mobil Chemical. I was 

sii|ier\ isor of transpvirtation rates and negotiations for the last seven \ ears of my employment there. 

I'or the past 15 \ ears at l^odak. 1 iia\ e been re sponsible for the inbound Iraii.sportation ol raw 

materials used in Kodiik manufacturing processes. My responsibilities include, hut are not limited 

to. negotiating rail rates, rail conlracis anu mainiaininj' a relationship with the railroads who provide 

deli\ er} if the raw materials. Our ctnporate mission is to be the "World I eader in Imaging" and 

continue io eiilumee our position as the largest manuiacturer of film, chemicals and paper u.sed for 

taking pictures, not onl\ h\ mdu idual consumers, hut also in \arious industries like publishing, 

eniertaiiiment. prolessional photograph) aiid the health care markets. 



V )i'r largest manufacturing facility is located at Kodak Park in Roche, ter. New York, anu 

rail service is a v ital part of these operations. Kodak carries out a w ide \ ariet) of manufacturing, 

warei.ou-iing and distribution functions at this location. Rail accounts for forty to fifty percent of 

the transportation cost of inbound raw materials and other commodities coming into Kodak Park 

Kodak receives ^ctwcen 10.000 and 15.0t)0 cadoads ol'hulk materials e\er) )e;,r. I'lastics. 

chemicals and forest; oducts. including pulp for paper making, arj important inbound commodities 

nun ing by rail. Kodak also makes hcav) use of intermodal .service, both in the '.'nited States, as 

well as worldwide. Significant volumes of Ko 'ak products are containerized and exported through 

both east and west coast pon.; 

Kodak's most signifii ant inbound railbonie commodity at Rochester is coal. .Approximately 

8.000 lo 9,000 carloads a year ot coal are delivered to Kodak for steam generation lo support the 

extensive manufacturing operations at Kodak Park, as well as for power generation and heating. 

Kodak currently is a party to a iransportalion contract wilh C onrail lor the transportation of 

coal to Kodak Park in Rochester. New "I'ork I his is a significant coal mm emenl amounting to 

iipw;'.rds of 800.000 tons per year. In fact, olher lhan electric power generating utilities. Kodak is 

the largest single user of steam coal on the Conrail system and acknowledged io be Conraii's largest 

industrial coal customer. Kodak is clearly a majvir user t)f Conrail serv ice. 

Kodak has a considerable interest in the successful rationali/atior of the eastern rai'n-ad 

network in v iew of Kculak's signitlcant u.se ot rail transportation service and dependence on this 

serv ice in our manufacturing pnieess. This should place in perspectiv e Kodak's desire to ensure that 

the proposed acquisition and dissolutiun of Conrail wdl bring with it the immediate eompelilive 

bcnelils ihai the Applicants h.ive claimed. 
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I he .Applicants' proposed dissolution cf Conrail is pj-esented as the return of two-line 

rai road competition to much of Conraii's scrv .ce terrilor) . Indi ed. it resurrects Conraii's 

predecessors, the New ^'ork Central and the b.'Piisylvania Railroad, in a manner that unravels the 

1 "̂ (iS merger of the I'enn ( eniral to a fair extent. Kodak is prepared to support this eftoil and regards 

il as the rearrangement of the ea.̂ teni rail sysiem that should have happen ' in 1968. instead of the 

merger that created the IVnn Centra! at that time. 

Kodak ' upports and accepts what CSX 1 and NS are telling the S TB and ihe wodd. that they 

are bringing hack v iahle major rail carrier compelilicni to the noiineastern I 'nited Stales. But there 

are some disturbing footnotes lo this piesenlalion lhal could cause Kodak to withdraw its suppon 

for the traiisaction. Consequenil). Kodak supports the proposed lransaclion oni) on condition that 

the S I B favorably resolve with two important concerns. 1 hese concerns are: 

1. I he S I B must use care to avoid taking any steps lhal might imp, ir the co itractual 

rights of shippers under existing transportation conlracis; and 

2. l he SIB must ensure tliat the viability of the Rochester Souihern I^ailro.id 

("RSk") is not jeopardi/ed. 

The div ision of Conrail hetween CSX T and NS vvill radicall) change the rail serv ice 

relationships available ti; Kod.ik at Rochester. Not onlv will '̂S,X I assume control and operation 

oi ihc Conrail line between Buffalo, Syracu.se and .Mbany. of equal significance, NS will assume 

conirol ol'ihe line from Buffalo tlimug!-' Silver Spring to Coming and east. , \ l Silver Spring the NS 

will connect with the Rochester A: Southern, which nrovides a direct link io Kodak Pii', in 

Rochester, iloth < 'SX 1 and NS have extensiv e nnites throughout ih - cinil-pnHlucing regions of the 

ea.steni United Stales. I hus. both earners vvill be in a posili(.>ii to pmvide competitive rates, routes 

ar.d service specifically w ith respect o the large-volume co.il movements from the shared or "dual" 
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MGA Ilea to ilo':heslt\ New York. CSX 1 vvill have single-line capability and NS can intedine 

with Rochester* Sou'liem for delivery to Kodak. Ihis will putvide trulv competitive '•ail service. 

1 his competition will enic-ue. hiiwever. onb; if the Boarj makes sure that hoth carriers have 

the right to compete for Kodak's business as soon as the acqui. ition of Conrail is consummated. 

Unfortunately, it appears lhal CSX 1 intends lo nu 'iopolize Kodak's business until well into the next 

century and bar other carriers fn)m the opportunity to compeie. 'SXT has informed Kodak that it 

iiileiids lo ciiiUiiuie the existing C onrail'Kodak coal transportalion contract until the end of the 

contract lenn. December .^'1. 2001. In the meantime, while CS:\T is willi-iu to negotiate, they will 

;iol consider .my changes in contract terms that would become effective prior to that dale. 

I he Applicants claim lo be bringit.g back two-system rail competition to Conrail territory. 

I hev propose lo div ide Conraii's a.ssets and route structure in a r nner that appears lo accomplish 

that resull. I hey support and argue ir favor of their proposal by frequently referring to that basic 

premise. In instances where prescni two-li.ie competition is reduced to one line, trackage rights and 

other arrangements are proposed to restore two-carrier competiiiv e balance. 

Nevertheless, the .Applicants anpear to want the SIB lo attenipl to nullify pnnisions in 

f-xisling Transportation Contracts which provide rights lo the shipper parties to these contracts. I he 

S I B has no authonty to inv ade the sanctitv of these contracts and such changes would be outside 

lhe scope of the Board's statutory authority under the Interstate Commerce .Act to review and 

approv e mergets and consolidations. 

.As 1 have noted. C S,\ I has advLsed that it has no i.uentit.:^ of making any changes in the 

( onrail 'Kodak coal transportation contract until it expires at the beginning of the year 2002. Since 

the p.oposeu transaction dismembering Conrail will '•adically alter all Iransportation relationships 

m the eastern United Stales long before that dak. Kodak cannot understand why it should not he 
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permitted to reexamine its competitive alternatives under the new regime as soon as it becomes 

effective. I he I-Aisting I ransporlation Contract with Conrail permits Kodak to do just that under 

the changed circum.stances that w ill result tro n the Conrail sale. 

When Conrail was the onlv game in town. Kodak entered uMo an aims-!,Miglh agreement for Conrail 

to deliver substantial volumes of co:<l to Kodak Park ov er a term o f ) ears expiring al the end of the 

year 2001. One of the provisions ofthis agreement states as follows: 

/-5. . iCRFn.MF.XT: This contraci is noi assij^nah'e ii whole or in part hy one party 
nitho'ii the p'-ior written consent of the olher parlies. This contraci shall inure lo 
and he hindin;.^ upon the parlies hercio and iheir respeclive successors andpermilted 
assii^ns 

16 .\H )n i l 'lC. \ TlON: This contract may not he modified e.uep' \v an e.xpress 
w ritten a^ireenienl sii^ned hy the parties hereto, and filed w ith the ICC (My 
b^mphasis) 

In addition, there are other pro' isions making the C .nlracl inapplicable whenever Conrail 

sells or disposes of a line of milroad used to carry oiil the Contract. I his pnn ision was entered iiuo 

bv Kodak with full awareness of the somewhat fluid stale of the eastern raihoad network since 

•v\'virld War II. I his period has witnessed the di.sanpearance of the Baltimore ct Ohio, tb ' 

Ciiesapeake & Ohio, the 1 rie. the Delaware. I.ackavvunna & Weslern. and the I'ere Marquette, t J 

iKtMie just a few . I he mainstay of New York Sta»e. the New York Central, vv as sw allowed up b) the 

Penn Central in 1968, wliich became Conrail in the 70's. .And no v, not loo surprisingly, another 

page in the history of railroad mergers is turning, 

Kodak claims no crystal ball, except that ceit^iii provisions ol the coal iransportation 

oiitiact. inciudine tiie ones cited abov e, wcic entered into advisedly, and with the anticipation that 

there was a maior pn>babilitv that lurther changes were ancjd for the ea.steni railroad sy stem. Kodak 
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wanted lhe right to reexamine its ci mpetitive options should that happen. The .Application now 

before the SIB pntves the soundness of that expectation. 

1 he con.sent to a.ssignment and .sale provisions were put in tor the express purpose of giving 

Kodak options in just this situation. When Conrail was the oni;. delivering carrier with multiple coal 

origins on its line, Kodak vvas w illing to enter into a iong-term requirements contraci tor the supj ly 

of coal. However, the world that vvill emerge following consummation of the CSX I 'T\'S acquisition 

will be radicall) ciianged. I.ike any member ol the shipping public. Kodak wants to have the 

oppor'unilv lo deal w ith more than one supplier of rail transportation service. I hat is exactly w hat 

the .Applicants conlciid the) will offer. But. al the same time the) arc taking this position before the 

S I B. the) are ai.so asking the Board to nullify the "consent lo assignment" clause cit."d above. Ilie 

result is tl .it two private parties are carving up and allocating markets without a competitive 

alternative in a most egregious anti-competitive fashion. Kodak submits that ( I ) the Board has no 

authoritv to violate the sanctii) of a private contract and nullify lhe consent lo assignment clause, 

and (2) as the antitrust custodian of rail mergers, it should have no part of any such activity. 

Unlike some recent raii mergers which have suffered service failures at times, the 

disa.ssembly of Conrail permits marketplace competition to provide alternativ es lo service failures 

bv anv <-.r.e carrier, prov ided, however, that lhe Board does not place anv artificial restraints on the 

abilil) of shippers such as Kodak lo exercise new competitive alternativ es. 

1 he .Application is far from clear when it comes to what the Board is being a .Red to do with 

respect to 1 xisting i ransportalion Contracts. Ihese contracts are considered allocated assets or 

shared assets, depending upon which earner or carriers will service the origin and which vvill serve 

the destination Most of the language in the .Application appears to reassure the shipping public that 

Page 6 of9 



serv ice prov ided by Conrail under I-.xisting I ransportation Contracts will continue unchiuiged -mder 

the new regime. See. for example. CSX NS-IH. page 4!; 

The (Tuinsaclion A}ireeinenl.i ilsoprovides that the two earners shall cooperate as 
necessary to assure shippers under lhe F.xislin}: Transportalion Coniracts all 
henefits. such as volume /»/i '/;,t,'. volunu refur.ds ami the tike, lo which the} are 
contractually entitled, nolw iihstandm^i any divisimi of responsihiliiy in performiny^ 
the .service hetween 'he tM(> carriers 

.All this seems comforting. But when the lransaclion .Agreement is examint.-d more closely. 

objediv es become murkier, lhe specifics of how the iransportalion contracts are going lo be div ided 

up are found at CSX/NS-25. volume 8b. at pagjs 24-2<). specificallv section 2.2 of the l ransaclion 

Agreement dated .lune 10. '997. .Among olher matters. 2.2(c)(i) states; 

.1// CRC iransponalion conirach in effect as of the (.'losing T>ate ("Existiny:, 
Transportalion C oniracis " i shall remain in effect throunh their stated term- (My 
fjiiphasis) 

Nothing is said with respect lo existing contract pnn isions entitling a contracting part) to terminate 

the agreement short <if the taled term m accordance with t!ie pn>v isions oi'llie contract. 

Section 2.2(c) of the l ransaclion .Agixement concludes with a provision that appears 

reassur-'ig. but ma) simpiv crc.ite .imbiguil); 

ivu Yoihini^ in ihis seciion 2.2(ci shall limit anv nt,'/?/ of the parlies lo provide 
service lo or enter into iransporlicion cuniracis with shippers with l-.xAlin}^ 
Trii'isporlalion ( Oniracis 

Kodak IS vei) concerned with the praver for n.iief found in \'olume (CS.X NS-IS. pages 

101-U 5̂V I his is the "bottom line" that Applicants would like to h.ive the S I B ordain with respecl 

to the future of Conrail. I he prov ision that causes concern to Kodak is the t'ollovving: 

Sin'ilarlv with respect to the .•\ll->cated Assets or in the Shared Assets .ireas 
consistiny of assets olher t 'nan routes iincluding:, w ilhoul limitation, the Fxislini; 
Iransportation ( oniraclsi. uiilhonzaiion and declaralion ilutt ( S.Vl and .\SR nun 
use. opo aie aiul perfonn 'ind enjoy such assets to the same exieni as I R( itself 
could, notw ithstanding any provi: ions purporting lo limit or prohibit i Ri s 
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assiĵ nment of ils / i<,'/)/.v to use. operate and perform and enjoy such upsets to another 
person or i)ersi>ns (My emphasis) 

As 1 have stated earlier, Kodak objects to this prayer for relief 

Kodak is mindful and appreciative of CSXT's representalions that it will honor most 

provisions of the Conrail transportalion contruCt now in place with Ki)dak. Il is entirely possible 

that vvill pn)ve lo he Kodak's best transportation option in the v ea s between ninv and 2002. But the 

fact remains lhal CS.X 1. under the allocation terms of the I ransaclion .Agreement, has pre.̂ etited 

itself as the sole provider of coal Iransportalion under the Kodak/Coiirail contract. CSX 1 will 

deliver all the coal and collect; U the revenues from Kodak. It will then div ide the revenue with any 

other c irriers involved, notably NS. on a private basis. Historically, about 25".i v.f the coal nuned 

up.de'- the Kodak contract has originated al points which w ill become exclusive Norfolk Southern 

origination points after the Conrail sale is consummated. The remaining 75% of the Kodak coal 

iiiovements originate at points that both CSX I and NS will have the right to serve after ihe Conrail 

sale. I luis. if the Kodak coal movements v\ cre allocated on the basis of w hich acquiring carrier has 

the right to serve the origins. CSX I would not inherit all of lhe business. Kodak objects strongly 

to hav ing no say in how its business is div ided between no major entities with whom Kodak has 

had no opportunity to bargain. That is the essence of Kodak's pcsition: vve seek the freedom to 

bargain with NS and other ca.-riers, as well as with CSXT, for our transportation business as soon 

as those tn ' i carriers take ov er Conrail. This objectiv e is wholly consistent with the announced goals 

ol the .Applicants. 

If Kodak and other shippers in the Rochester. New York area are to have viable two-line 

railroad competition in the fulure. the survival ot the Rochester cfc Souihern Railroad is also 

essential. 
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I he Rochester & Southern Railroad is part of the (Jenesse & Wy oming railroad group. 

Other railroads in this group include the Buffalo * Pittsburgh Railnnid. the .Allegiieny & llastern. 

and the Genesse & Wyoming Railroad. I he Applicanls estimate that, collectively, this group will 

incur a revernie loss from Iraftlc diversions in excess of S7 million per year. Kodak is very 

concerned that, it diversitins ofthis magnitude come to pass, the viabilit) ot all of the railroads in 

the Genesee & W yoming gmup vvill be threatened, including the RSR. '-ither agreement must be 

reached between the Applicants and Genesee & Wyoming gniup. or c Jitions should be imposed 

to at least give the G& W group a fighting chance for survival. The Genesee fransportation Council 

of Rochester, New ^ ork is submitting a Verified Statement in this proceeding with a number of 

suggestions with regard lo the Rochester & Soulhem. Kodak generally agrees with and supports the 

pn>posals contained in the Verified Slatement to be submitted October 21 1997 by 11. Douglas 

Midkiff on behalf of the Genesee I ransportation Council of Rochester. New York, particularly with 

respect to those reci>mmendalions which would help lhe Rochester & Southern remain viable and 

become a full partner wilh NS in prov iding allernale competitive routes to Rochester. 

I'o summari/e. Kodak supports the application of CSX I and NS to div ide and absorb 

Conrail. prov ided that nothing is done bv the SIB to impair Kodak s rights under Ixisting 

I lansportati'M Contracts It the .\pplicants are serious about reestablishing, two-line competition, 

they should hav e no objection lo pennitting shippers to e.xerci';e all of their contractual righis as soon 

as the Conrail acquisition is effectiv e. Shippers such as Kodak should remain fr re to exercise their 

contractual righis lo withhold coiLseni lo the assignment of Conrail I ransportation contracts to 

CSXT. 
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VERIFrCATiON 

I , LINDA I . . KIT I EY, hereby affirm and state that I hrve rcaci the 
foregoing stalemenl, thai 1 am personally familiar with its contents, that I have 
executed it w ith full authority to do so, and that the facts set forth therein are 
true and correct to the best ofmy knowledge, information and belief. 

Lxeculed by the undersigned on this ZZjTday of October, 1907. 

I.inda 1 . Kellev 



( FRTIFK ATF. OF SKR\ K F 

I , Mary C. Drewit/. certif) thai on October 17. '997 I have caused a true and correct copy 
of the foregoing I-KC-2 pleading, i Verified Statement filed on behalf of luistman Kodak Company, 
a partv of record, to be served hy l ederal I\xpress upon the Surface I ransportation Boa:d. the 
I loiiorable .lacob l eventhal. and counsel for .Applicants, and by first class mail upon all olher parties 
of record. 

Daled; J i _ ^ j j J ± j . / ^ > j 
Marv C. Dreivitz 


