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BPFORE THE ARa-21 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 / 

CSX Cor p o r a t i o n and CSX T r a n s p o r t a t i o n , I n c . , 
N o r f o l k Southern Corn, and N o r f o l k 

Southern Ry. Co.--Control and Operating 
Leases/Agreements--Conrail I n c . 

and Consolidated " ^ a i l C o r p o r a t i o n \ x 
Transfer o i R a i l r o a d Li.ne Ly N o r f o l k 

Southern Railway Company t o CiX T r a n s p o r t a t i o n , I n c . 

PESPONSE OF ALLIED RAIL UNIONS 
CONCiiPNING ENVIRONMENTAL REPORT 

The A l l i e d R a i l Unions- subiK:t t h i s memorandum i n response 

t o the Board's n o t i c e r e g a r d i n g the Environmental Rfview Process 

i n the above-captioned proceeding. 

I n t h i s memorandum the ARU w i l l comirient on several 

(Environmental Impact Statement i"EIS") issues p e r t a i n i n g "o the 

s d f e t y of r a i l r o a d operat-\ons. However, t h e r e are also 

p r o c e d u r a l questions r e g a r d i n g tl i e e n t i r e environm.ental review 

process i n t h i s case. Who w i l l review the environmerit-i 1 f i . l _ n g s 

and who w i l l conduct the EIS i n v e s t i g a t i o n . From the Beard's 

J u l y 3, 1997 nci"ice, i t wc ' appear t h a t such review would be 

" A l l i e d R a i l Unions" means the ?.mericar. T r a i n Dispatchers 
Departm.ent/BLE ("ATDD"); Brotherhood ot Locomotive Engineers 
("ELE"); Brotherhood of Maintenance of Way Employes "BMWE"); 
Brotherhood of R a i l r o a d Signalmen ("BRS"'); I n t e r n a t i o n a l 
Brotherhood cf Boilermakers, I r o n Ship 'Guilders, Bla-^lcsmiths, 
Forgers and Helpers ( " I L B " ) ; I n t e r n a t i o n a l Brotherhood of 
E l e c t r i c a l Workers (IBEW); The Na t i o n a l Conference of Firemen & 
Oilers/SEIU ("NCFO"); and Sheet Metal Workers' I n t e r n a t i o n a l 
A s s o c i a t i o n (-SnwIA"). 
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conducted by the Board i t s e l f . However, the A p p l i c a t i o n i n t h i s 

proceeding o t a t e s t h a t the Board :.s using o u t s i d e t i . i r d p a r t y 

c o n s u l t a n t s t o do t h i s work. The ARU has attempted t o asce.i.tain 

whetr.er the c o n s u l t a n t s wer^; c c ] c c t e d by the Ap̂ . i c a n t s but the 

response of the Section ot Environm.ental a n a l y s i o t c ARU's 

September 17 req est f o r i n f o r m a t i o n d i d not an^.^er ARU' i n q u i r y . 

S p e c i f i c a l l y , the l e t t e r d i d not s t a t e whether a t h i r d p a r t y 

c o n s u l t a n t was being used or whether the c o n s u l t a r t had been 

designated by the A p p l i c a n t s . See Attac^^.,>ent A he.-e*-o. The ARU 

has t h e r e f o r e f i l e d a Freedom of I n f o r m a t i o n Act req-'est on t . i i s 

s u b j e c t . I n the meantime t h i s memorandum w i l l r a i s e ARU's 

o b j e c t i o n t o an EIS process which i s t o be conducted by use of 

t h i r d p i r t y c o n s u l t a n t s designated by tn-= A p p l i c a n t s . 

I . IMPLEMENTATION OF THE TRANSACTION AS PLANN:i:D WILL HAVE 
SIGNIFICANT ADVERSE EFFECTS ON THE SAFETY OF RAILROAD 
OPERATIONS 

A p o l i c a n t s have r ^ p c - t e d l y expressed t h e i r commitment t o 

safe r a i l r o a d operat. ons, but review of t h e i r proposed Operating 

Plans ( A o p l i c a t i o n Volumes :A and 3B) , and t h e i r responses t o ARU 

di s c o v e r y requests, i n d i c a t e s t h a t i f those plans are 

implemented, t h e r e are l i k e l y t o be adverse e f f e c t ; on the s a f e t y 

of r a i l o p e r a t i o n s , p a r t i c u l a r l y w i t h respect t o t r a ^ n a c c i d e n t s 

and d e r a i l m e n t s . A p p l i c a n t s ' plans C£11 f o r s i g n i f i c a n t 

r e d u c t i o n s i n employment even thct g h t h e r e v i i l be v i r t u a l l y no 

re d u c t i o n s i n the numbers of l i n e s operated oy CSX, NS and 
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C o n r a i l , and even though the A p p l i c a n t s f o r e c a s t s i g n i f i c a n t 

increases i n t r a f f i c over those l i n e s . A p p l i c a n t s also plan t o 

s i g n i f i c a n t l y i.icrease the si z e of employee s e n i o r i t y d i s t r i c t s ; 

t h i s w i l l r e q u i r e more movement of employees, creat*^ g r e a t e r 

i r r e g u l a r i t y on the jobs t o which employees are assigned, 

increase employee t r a v e l time and time away from home and reduce 

the frequency w i t h which employees work i n f a m i l i a r t e r r i t o r y . 

A p p l i c a n t s a l s o plan t o c e n t r a l i z e and c o n s o l i d a t e v a r i o u s 

f u n c t i o n s . The ARU submits t h a t a l l these aspects of the 

A p p l i c a n t s p'-cp^sed Operating Plans are . l i k e l y t o adversely 

a f f e c t the s a f e t y of t h e i r o p e r a t i o n s . 

T)-e A p p l i c a n t s plan t o reduce maintenance of way employment 

by over 500 employees (Labor Impact E x h i b i t ) even though t h e r e 

w i l l ce v i r t u a l l y no r e d u c t i o n i n the miles of t r a c k t h a t w i l l 

have t o be maintained, and even though A p p l i c a n t s p r o j e c t 

s i g n i f i c a n t increases i n t r a f f i c over ^-hose r a i l l i n e s and i n the 

yards ( A p p l i c a t i o n V o l . 1 p. 5, 16-19). I t seems obvious t h a t i f 

A p p l i c a n t s p r o j e c t i o n s are c o r r e c t they w i l l need t o do even more 

tra-:k, r i g h t of WcV anc s t r u c t u r e work than i s being p e r f o r m e i at 

the c r e s e n t time, such t h a t maintenance of way employment should 

increase or at l e a s t not d e c l i n e . A p p l i c a n t s plans f o r small 

r e d u c t i o n s i n s i g n a l work forces (Labor Impact E x h i b i t ) also are 

i n c o n s i s t e n t w i t h safe o p e r a t i o n s over a bus i e r network of l i n e s 

:,nJ yards. A p p l i c a n t s plans suggest a need f o r more, not l e s s . 
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inaintenance of way and signal work and t h e i r plans as to post • 

transaction e'^ployment in these c r a f t s are not consistent with 

safe operations. Applicants have also stated that they plan to 

use very large s e n i o r i t y d i s t r i c t s for maintenance of way and 

signal employees and that they would not be receptive to using 

smaller d i s t r i c t s (Application Vol. 3A at 490, 494; Vol. 3B at 

365-370, 372.) See also Applicants' answers to ARU 

Int e r r o g a t o r i e s Nos. 53-74, 86-89. Thi. would mean that 

maintenance '-̂ f way and signal employees would be more frequently 

.-.ssigned f a r away from home and less frequently assigned i n 

fcm i l i . ' r work locations. Having re g u l a r l y assigned forces 

regula. l y working the same t e r r i t o r y i s obviously bp-nc^^t i n 

termj of e f f e c t i v e track and signal laaintenance but Applicants' 

P-anj; ignore that benefit. 

The ARU has sought answers rrorr Applicants as to how they 

w i l l maintain e s s e n t i a l l y the sarie amount of lin e s and yards with 

more ard longer t r a i n s moving at higher speeds with a reduced 

numiber cf signalmen and a s u b s t a n t i a l l y reduced numiber of 

ir.aintenance of way employees. Applicants' response has been 

merely to o f f e r b l i t h e assurances that they w i l l be able *-o use 

t h e i r renaining i;orkers more e f f i c i e n t l y and to expand t h e i r use 

of programmed m.aintenance of way gangs and signal construction 

gangs. I d . Applicants have not demonstrated that they w i l l 

a c t u a l l y be able to adequately maintain t'-.eir new combined and 
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b u s i e r systems w i t h fewer maintenance of way employees and 

signa''-'^3n. Moreover, i t must be recognized t h a t programmed 

maintenance gangs and s i g n a l c o n s t r u c t i o n gangs are not 

r e s p o n s i b l e f o r the day-to-day m.aintenance, i n s p e c t i o n and 

c o r r e c t i o n of t r a c k and s i g n a l problems but i n s t e a d are 

r e s p o n s i b l e f o r l a r g e pre-scheduled c o n s t r u c t i o n and upgrade 

p r o j e c t s , 

A d d i t i o n a l l y , CSX and NS plan t o abandon use of the C o n r a i l 

s i g n a l t r o u b l e desk i n Ohio. A p p l i c a t i o n Vol. 3A at 494. '"his 

desk i s a v a l u a b l e resource w i t h respect t o responding t o 

problems and p r o v i d i n g assistance t o signalm.en assigned t o 

c o r r e c t problems; CSX says t h a t i t w i l l c o n s o l i d a t e a l l of t h i s 

work m J a c k s o n v i l l e f a r from the acquired C o n r a i l l i n e s where 

the work w i l l be handled by ^n o f f i c e d e a l i n g w i t h a l l of the 

CSXT system.; NS dees not have an analogue t o the C o n r a i l t r o u b l e 

desk. A p p l i c a n t s Answers t o L i t e r r o g a t o r i e 3 Nos. 55 and 60. 

CSX plans t o c o n s o l i d a t e a l l of i t s d i s p a t c h i n g work i n 

J a c k s o n v i l l e , F l o r i d a , ' A p p l i c a t i o n Vol. 3A at 504-505) thus 

moving the d i s p a t c h e r s f o r the C o n r a i i t . . r r i t o r y a c quired by CSX 

f a r from the t e r r i t o r y t h a t they w.^ll be J i s p a t c h i u g . CSX says 

t h a t t h i s c o n s o l i d a t i o n i s ne'-e'jsary t o e f f i c i e n t o p e r a t i o n s 

( i d . ) , bv.t NS i s m a i n t a i n i ig separate d i s p a t c h i n g o f f i c e s 

( A p p l i c a t i o n Vol. 3B at 375-3'7). Both CSX and NS s t a t e t h a t 

Lhey p l a n t o r e a l i z e e f f i c i e n c y ber.e:its by common s u p e r v i s i o n of 



t h e i r dispatchers. Applicants Answers to ARU Interrogatory No. 

27. And both CSX and NS st-iite that they w i l l change the 

c o l l e c t i v e bargaining agreements covering the former Conrail 

dispatchers i n part so that managers can supervise disoatchers 

responsible for ax l of t i e l i n e s operated by the post-Transdction 

c a r r i e r s . I d. The ARU ,jbmits that the c e n t r a l i z a t i o n of 

dispatching work i n Jacksonville . . i l . l increase the l i k e l i h o o d of 

dispatcher mistakes, and that the consolidation of dispatching 

forces with increased f l e x i b i l i t y for management i n the 

assignment of uispatcher; w i l l decrease rather than increase 

dispatcher f a m i l i a r i t y with the t e r r i t o r i e s that they dispatch. 

And common supervision of dispatchers o f f e r s no dispatching 

benefits a 'd leads to the p o s s i b i l i t y that supervisors w i l l be 

responsible for dispatcliers whose t e r r i t o r i e s are not f a m i l i a r to 

the supervisors. 

Both CSX and NS state that they plan to consolidate the 

acquired Conrail lines with t h e i r e x i s t i n g l i n t s and to create 

very large s e n i o r i t y d i s t r i c t s for engineers which w i l l a l l J W a 

great deal of f l e x i b i l i t y i n assignment of engineers throughout 

those d i s t r i c t s ; indeed they indicate that engineers may be 

required to exercise t h e i r s e n i o r i t y w i t h i n the large d i s t r i c t s 

to any place that they arc needed. Application Vol. 3A at 486-

488, Vol. 3B at 357-358. In response to questions about the 

p o s s i b i l i t y --f using smaller d i s t r i c t s the Applicants have stated 
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t h a t such d i s t r i c t s would be incompatible w i t h t h e i r plans. The 

use o,̂  such l a r g e d i s t r i c t s and the planned methods o a s s i g n m e n t 

of engineers w i t h i n those di.-'Aricts means t h a t engineers are: 

l i k e l y t o be assianed anywhere t h a t a need a r i s e s , and c e r t a i n l y 

t h a t e..qineers w i l l not be working f a m i l i a r t e r r i t . ^ r y as i;iuch as 

p o s s i b l e . While engineers w i l l presumably w i l l be given the 

o p ' j o r t u n i t y f o r p i l o t runs on new t e r r i t o r y , t h a t c l e a r l y i s not 

as b e n e f i c i a l as becoming f a m i l i a r w i t h a t e r r i t o r y by v i r t u e of 

r e g u l a r assignments w i t h i n t h a t t e r r i t o r y . A d d i t i o n a l l y , the 

typea -f assignments t h a t are envisioned by the A p p l i c a n t s make 

i t l i k e l y t h a t engineers w i l l be t r a v e l i n g f a r from t h e i r homes 

and they w i l l be t r a n s p o r t e d t o d i f f e r e n t l o c a t i e i n order t o 

begin assignments. Moreover, the emphasis on f l e x i b l e 

assignments w i t h i n l a r g e d i s t r i c t s suggests a l i k e l i h o o d t h a t 

A p p l i c a n t s w i l l r e l y on movement of engineers and use of overtim>e 

r a t h e r than f u l l s t a f f i n g w i t h i n smaller d i s t r i c t s . 

I t must a l s o be noted t h a t A p p i i c a n t s plan t o r^.'duce o v e r a l l 

employment among the sh o p c r a f t employees who m a i n t a i n , r e p a i r and 

overhaul locomotives and cars. Employee Impact E x h i b i t . 

However, A p p l i c a n t s a l s o a n t i c i p a t e a net increase i n r o i l cars 

and g r e a t e r u t i l i z a t i o n of r a i l cars and locomotives. 

A p p l i c a t i o n V o l . 1 at 4, 16, 23. These plans suggest t h a t t h e r e 

w i l l be more, r a t h e r than l e s s , locomotive and car maintenance 

work. However, A p p l i c a n t s do not plan t o increase the sr.opcraft 



f o r c e s ; indeed they plan a s i g n i f i c a n t decrease i n employment 

among car.men and smaller redu.'t:ons m the ot h e r s h o p c r a f t s . 

A p p l i c a n t s have asserted t h a t they w i l l be able t o adequately 

m a i n t a i n t h e i r locom.ctives and cars through more e f f i c i e n t 

o p e r a t i o n s but they have net s u b s t a n t i a t e d those claims. 

A p p l i c a n t s ' Answers t o ARU I n t e r r o g a t o r i e s Nos. 113, 1J7, 118, 

129-131, 135, 142, 147. j-.wi even i f one were t o accept t h a t i t 

was p o s s i b l e t o maintai.- a.i increased car f l e e t and more h e a v i l y 

u t i l i z e d cars and locomotives w i t h the same number of sho p c r a f t 

workers, t h a t does not suggest the i t i s . asonable t o assume 

t h a t i t i s p o s s i b l e t o do so w i t h fewer s h o p c r a f t workers. 

A c c o r d i n g l y , ARU submits t h a t A p p l i c a n t s plans f o r 

implementation of the proposed T r a n s a c t i o n present a number of 

s i g n i f i c a n t s a f e t y concern;? t h a t s l o u l d be i n v e s t i g a t e d i n the 

environmental review process. 

A p p l i c a n t s may s c o f f at these concerns as merely 

s p e c u l a t i v e , but these concerns are not only s e l f - e v i d e n t , they 

are supported by a c t u a l experience. I n reading the A p p l i c a n t s ' 

proposed Operating Plans and t h e i r responses t o discovery 

requests concerning those plans, persons who p a r t i c i p a t e d i n the 

Union Paci f i c - - S o u t h e r n P a c i f i c case can not help but be st r . i c k 

by a sense of deja vu ; many of the a s s e r t i o n s made by the 

•Applicants echo s i m i l a r a s s e r t i o n s t h a t were made by UP w i t h 

respect t o the a l l e g e d b e n e f i t s of savings from s i g n i f i c a n t 
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r e d u c t i o n s i n f o r c e s , c o n s o l i d a t i o n and c e n t r a l i z a t i o n of 

f a c i l i t i e s and \ :o tk , l a r g e r s e n i o r i t y d i s t r i c t s , and increased 

f l e x i b i l i t y i n assignment of employees. However, UP's rosy 

promises are yet t o be fu.i f i l l e d . !-'oreover, the t a n g i b l e r e s u l t s 

of the a c t i o n s t h a t i t has taken have i n c l u d e d not on l y 

O x g n i f i c a n t delays, but also s a f e t y problems so serio u s t h a t the 

Federal R a i l r o a d A d m i n i s t r a t i o n ("FRA") organized a s p e c i a l 

i n v e s t i g a t i o n of UP's operations; the FRA's r e p o r t -concluded t h a ^ 

t h e r e had been a ''fundamental breakdown i n basic r a i l r o a d 

o p e r a t i n g procedures and p r a c t i c e s e s s e n t i a l t o a safe 

o p e r a t i o n . " The FRA made recommendations f o r major changes i n 

UP's op e r a t i o n s ard UP accepted those recommendations and made 

s i g n i f i c ' - n t personnel mioves to address the proble.ms c i t e d by the 

FRA. Attacheu hereto as Attachment B i s a copy of the FRA's 

;.um<m~.j.y c f i t s inve<^tigati.on (a formial r e p o r t has not yet been 

r e l e a s e d ) . 

The FRA c r i t i c i z e d UP crew u t i l i z a t i o n where o p e r a t i n g 

employees v^^re work: no exc'?ssive hours w i t h e r r a t i c schedules and 

were r e q u i r e d t o t r a v e l to vario u s work l o c a t i o n s . Such a 

s i t u a t i o n i s a l i k e l y outcome of A p p l i c a n t s ' plans t o implement 

l a r g o engineer t e r r i t o r i e s with, engineers r e q u i r e d t o work a l l 

over those t e r r i t o r i e s . The FRA also h e a v i l y c r i t i c i z e d UP's 

c e n t r a l i z e d d i s p a t c h i n g center, thus l i i d i c a t i n g t h a t , c o n t r a r y t o 

the b e l i e f o f CSX, c e n t r a l i z a t i o n of d i s p a t c h i n g i s not 
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i n h e r e n t l y b e n e f i c i a l . And the FRA also c r i t i c i z e d the f a c t t h a t 

d i s p a t c h e r s were supervised by managers who were u n f a m i l i a r w i t h 

the t e r r i t o r i e s t h a t t h e i r s u p e r v i s o r s dispatched; however, both 

CSX and NS have c i t e d common s u p e r v i s i o n of dispatchers as one of 

the key reasons why they needed t o e l minate the C c . i r a i l 

c ollect:.ve b a r g a i n i n g agreement f o r d i s p a t c h e r s . A d d i t i o n a l l y , 

the FRA found t h a t 57"? of the UP locomotive f l e e t was d e f e c t i v e . 

UP's Operating p l a n , l i k e A p p l i c a n t s ' plans here c a l l e d f o r a 

c o n s o l i d a t i o n and c e n t r a l i z a t i o n of shop work and red u c t i o n s i n 

shop c r a f t employees i n the face of p r o j e c t e d increds.iS i n 

locomotive and car u t i l i z a t i o n . The ARU submits t h a t the UP 

experience supports t h e i r a s s e r t i o n s t h a t A p p l i c a n t s ' plans f o r 

impleme t a t i o n of the T r a n s a c t i o n present serious s a f e t y concerns 

wh-rh should be add:essed i n the erivironmentaJ review process. 

A c c o r d i n g l y , t.ie ARU r e s p e c t f u l l y submits t h a t there w i l l be 

s i g n i f i c a n t s a f e t y problem^s i f A p p l i c a n t s o b t a i n ST3 approval 

f o r t h i s T r a n s a c t i o n and i t i s imple.men'-ed as described i n t h e i r 

r e s p e c t i v e Operating Plans. 

I I . I T APPEARS THAT THE ENVIRONMENTAL REVIEW PROCESS FOR THIS 
APPLICATION I S FUNDAMENTALLY FLAWED 

The N a t i o n a l Environmental P o l i c y Act ("NE?A"), 42 U.S.C. 

§4332, r e q u i r e s t h a t the Board i d e n t i f y and assess the 

environm.ental consequences of the t r a n s a c t i o n proposed by CSX ana 

NS, and the prim a r y method f o r making t h i s assessment i s 

p r e p a r a t i o n of an Environmental Impact Statement of the proposed 



-11-

T r a n s a c t i o n . I n order t o comply w i t h t h i s requirement, the ,'3TB 

has e s t a b l i s h e d c e r t a i n procedures f o r t h i s process. See 49 

C.F.R. §1105.10 and Ex Parte No. 55 l/nple.mentation o f 

Env i ronmen ta l Laws (Sub-No. 22A), 1 I.C.C.2d 807 (1991). The 

procedures adopted by the STB permit an approach by which a 

n e u t r a l t l i r d - p a r t y c o n s u l t a n t , who i s compensated by th--

A p p l i c a n t s but subject t o STB Section of Environmental A n a l y s i s 

("SEA") d i r e c t i o n , acts on behalf of the Board and prepare the 

environmental r e p o r t . 7 I.C.C.2d at 817. Indeed, the Board 

a c t u a l l y "encouraL)"^ [ s ] the use of t h i r d - p a r t y c o n s u l t a n t s because 

they expedite ^nd f a c i l i t a t e environmental a n a l y s i s . " I d See 

al s o 49 C.F.R. §1105.10(d). 

I n t h i s case, the Board w i l l be a s s i s t e d by DeLeuw Cather & 

Company and HDR Engineering ( A p p l i c a t i o n Vol. 6A A r t . 1 a t 16); 

however no 'nformation i s a v a i l a b l e as t o how these c o n s u l t a n t s 

were s e l e c t e d or as t o how they are being compensated. As i s 

noted above, the ARU asked the Board t o provide i n f o r m a t i o n -"^bout 

the use of t h i r d - p a r t y c o n s u l t a n t s i n t h i s case and t o p r o v i d e 

i n f o r m a t i o n on how the c o n s u l t a n t s were s e l e c t e d . See Attachment 

A. As of the date of t h i s f i l i n g , the ARU has not r e c e i v e d an 

answer t o i t s requests. The SEA's l e t t e r , which p u r p o r t e d t o 

respond t o the AP ''s query, d i d not provide the requeste.'^. 

i n f o r m a t i o n . Instead, the SE.A l e t t e r m.erely described the 

environmental review process. Indeed, the SEA l e t t e r d i d not 
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even mention DeLeuw Cather & Company or HDR Engineering. I f the 

Applicants had nc role i n the selection of th.sse consultants, the 

SEA'S l e t t e r surely would have so stated. Thus the record i s 

unclear as to how the consultants were selected or are being paid 

ciud the non-responsive response of the SEA heightens concerns 

about the legitimacy of the envirormental review process i n t h i s 

case. However, i t i s clear that the selection or designation of 

a t h i r d - p a r t y environmental consultant by the Applicants i s 

contrary to the Council on Environmental Quality ("CEQ") 

regulations and the STB decision promulgating i t s own 

regulations. 

The CEQ regulations, which are applicable to a l l government 

agencies and departments and on which the ICC's own -.egulations 

are toased (7 I.C.C.2d at 817, n.27) c l e a r l y state that a 

reaulated party miay not select the t h i r d - p a r t y consultant i n 

order to prevent c o n f l i c t s of in t e r e s t s , both actual and 

apparent. The CEQ regulations state that " i t i s the int e n t of 

these regulations that the [ t h i r d party consultant] be chc;:.en 

s o l e l y by the lead agency or by the lead agency i n cooperation 

w i t h cooperating agencies or, where appropriate by a cooperating 

agency, to av-id any c o n f l i c t of i n t e r e s t . " 40 C.F.R. 

§1506.5(0), emphasis acded. The STB's decision establishing i t s 

own regulations to implen.ent NEPA and the CEQ regulations appears 

to be more narrowly drawn than the CEQ regulations and states 
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t h a t " t o avoid any i m p e r m i s s i b l e c o n f l i c t o f i n t e r e s t ( i . e . , 

e s s e n t i a l l y any f i n a n c i a l or other i n t e r e s t i n the outcome of the 

r a i l r o a d sponsored p r o j e c t ) , the r a i l r o a d m.ay not be responsible 

for the selection or cont r o l of independent contractors." 7 

I.C.C.2d at 817, emphasis added. 

Furthermore, the CEQ and STB regulations p r o h i b i t i n g the 

applicant from selecting the t h i r d party consultants are designed 

to avoid the p o t e n t i a l for c o n f l i :ts of i n t e r e s t , but the 

Applicant's selection of the consultant necessarily raises a 

cc^nflict of i n t e r e s t cor.,e-n as to whether the consultant can 

t r u l y act independently. The consultants selected for t h i s 

proceeding were presumiably selected from a l i s t of consultants 

approved i n advance by the STB. There are numerous consultants 

on that l i s t , and there i s thus substantial co.mpetition for STB 

environmental consulting work. A consultant i n such a 

competitive environment could not ignore the p o s s i b i l i t y that, i f 

i t s report i s adverse to the applicant, the applicant wilJ. be 

d i s s a t i s f i e d and communicate i t s d i s s a t i s f a c t i o n to other 

p o t e n t i a l applicants who w i l l , i n future applications, select 

other consultants who are more l i k e l y to produce a favorable 

report.^ 

Indeed, m t h i s regard i t i s s i g n i f i c a n t that the 
consultant designated for CSXT, Dames & Moore, was selected by 
Canadian P a c i f i c to be the t h i r d party environmental consultant 
f o r the ICC i n Canadian P a c i f i c L t d . - - A b a n d o n m e n t ' - L i n e s Between 
Skinner and Vanceboro, ME, Finance Docket No. AB-213 (Sub. No. 
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Since r a i l r^arriers are parties to a number of industry-wide 

groups (e.g.. Association of American Railroads, Regional 

R.iilroads Association and American Short Line Rai.lroads 

Association) which frequently share information, leg a l brii''fs and 

a r b i t r a t o r evaluations and particip:.te j o i n t l y i n l i t i g a t i o n and 

lobbying, i t i s highly l i k e l y that the c a r r i e r s share inform^ation 

regarding environmental c nsultants. To assume that no such 

system, whether formal or informal, does not exist would be 

naive. And i t must be rem.em.bered that the regulations are 

designed to prevent not only actual c o n f l i c t s of i n t e r e s t but 

also p o t e n t i a l c o n f l i c t s of i n t e r e s t . 

I t may be argued that SEA has control over the process and 

can prevent c o n f l i c t s of i n t e r e s t oecause i t approves the l i s t of 

consultants, but being on a large l i s t of approved consultants 

does not provide any p a r t i c u l a r consultant w .th any security that 

i t w i l l continue to receive work from applicant c a r r i e r s i f i t 

writes a report whicti i s adverse to a p a r t i c u l a r applicant's 

i n t e r e s t s . After an adverse report, the consultant may remain on 

the l i s t ; however, i f i t i s blackbailed because of an unfavorable 

4) . One must wonder whether CSX would '"ave selected Dames & 
Moore f o r t h i s work i f Dames & Moore hac' submitted a report m 
Canadian P a c i f i r l t d . which was adverse to the c a r r i e r ' s 
i n t e r e s t . The en t i r e process by which an environmental 
consultant can be an advocate for a c a r r i e r i n one case and then 
a consultant for the STB designated by a e a r n e r i n another case 
is i n h e r e n t l y problematic from> both due pro,ess and government 
eth i c s perspectives.. 
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r e p o r t , i t may never work again i n t h i s area i f the a p p l i c a n t s 

are p e r m i t t e d t o s e l e c t the consultants o f f the approved l i s t . 

T his may c-i 'se c o n s u l t a n t s t o consciously or subconsciously shade 

t h e i r r e p o r t s i n favor of the a p p l i c a n t s . This b i a s i s p r e c i s e l y 

the r e s u l t t h a t the CEQ and ICC r e g u l a t i o n s were designed t o 

a v o i d . 

I t may also be argued ti'.at the c o n s u l t a n t s are t o work under 

the d i r e c t i o n of the SEA and t h a t the SEA's ."supervision w i l l 

assure a f a i r , accurate, and balanced r e p o r t . But such an 

argument wouiJ .seriously undervalue the r o l e played by the 

c o n s u l t a n t s . The SEA acts i n a supervi s o r y , not i n v e s t i g a t i v e , 

r o l e and, t h e r e f o r e , cannot consider i n f o r m a t i o n a v a i l a b l e t o the 

co.nsultant but ignored by the con s u l t a n t or i n f o r m a t i o n o b t a i n e d 

but not i n c l u d e d i n the consu l t a n t ' s r e p o r t . Furthermore, i f SEA 

oversees every piece of i n f o r m a t i o n considered by the c o n s u l t a n t 

and every judgment c a l l made by the c o n s u l t a n t or reviews the 

e n t i r e r e p o r t de novo then there i s no need f o r the c o n s u l t a n t . 

And the e..t i r e p o i n t of encouraging the use of c o n s u l t a n t s i s 

t h a t SEA cannot e f f e c t i v e l y prepare the necessary r e p o r t s i n f u l l 

d e t a i l and must depend on the co n s u l t a n t s t o do the bulk of t h i s 

work. A c c o r d i n g l y , desp^ite the SEA's s u p e r v i s i o n of c o n s u l t a n t s , 

the c o n s u l t a n t s n e c e s s a r i l y have a s i g n i f i c a n t independent im.pact 

on the i n f o r m a t i o n gatherinc process and the formal f a c t - f i n d . n g 

and conclusions i n v o l v e d i n the f i n a l r e p o r t . The ARU submits 
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t h a t SEA s u p e r v i s i o n of the c o n s u l t a n t s cannot cure the d e f e c t s 

i n t h i s process. 

Nor ^s i t s u f f i c i e n t t h a t t h i r d - p a r t y c o n s u l t a n t s designated 

by A p p l i c a n t s would be f o r m a l l y approved and designated by SEA. 

The SE.A's approval cannot be c h a r a c t e r i z e d as a s e l e c t i o n . 

S e l e c t i o n from among a group of one i s not a s e l e c t i o n . 

I f CSX and NS have s e l e c t e d the thi * - d - p a r t y c o n s u l t a n t s t o 

examine the proposed t r a n s a c t i o n , environmental review process i n 

t h i s case would f a i l t o comply w i t h the a p p l i c a b l e CEQ and STB 

r e g u l a t i o n s and t h i s e n t i r e proceeding would bo col o r e d by 

ser i o u s c o n f l i c t of i n t e r e s t concerns; i n such a s i t u a t i o n , the 

environ.mental review process i n t h i s case would be fundamentally 

and f a t a l l y flawed and no v a l i d conclusions could be drawn from 

these flawea procedures. 

CONCLUSION 

The ARU r e s p e c t f u l l y submits t h a t the A p p l i c a t i o n presented 

by CSX and NS r a i s e s s i g n i f i c a n t s a i e t y concerns, and t h a t i f the 

Operating Plans of A p p l i c a n t s are implemented as described i n the 

.Application, s a f e t y c f r a i l o p e r a t i o n s w i l l be compromised. The 

ARU f u r t h e r subraits t h a t i f the t h i r d p a r t y c o n s u l t a n t s s e l e c t e d 

t o a i d SEA :.n t h i s case were designated by A p p l i c a n t s , then the 

i n t e g r i t y o f the e n t i r e environmental review process would a l s o 

be compromised. 

R e s p e c t f u l l y submitted. 
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10211 Nineteenth Street.N W 
Suite !;;." 
Washingt ! i. DC 2003c 

J D Fitzgerald 
n i ' Cieneral C hairperson 
400 l- Evergreen Boulev^ud 
Suite 217 
\ ancouver. W A 48660-3264 

Terrence J Foley 
The Port of Philadelphia & Cam len. Inc 
3460 V IX-lawareS 200 
Philadelpnia PA 19'34 

Stephen M 1 on!:'.:r,i 
Massachusetts C entral Railroad Corporation 
One W ilbrahani Street 
Palmer, MA 01069 

Mortimer B fuller. Ill C'haimian 
Buffalo v\i Pittsbunh Railroad, Inc 
71 Lewis Street 
Greenwich, CT 06830 

(iarland B Ciarrett. Jr 
NC IX:partment of Transportation 
P O Box 2520 i 
Raleigh. NC 27611 



Michael J (iairigan 
BP Chemicals Inc 
4440 \\ atrensv ille c tr Road 
CIcvelandOH 44128 

Richard .A Ciaviil 
16700 (ienlrv 1 ane No 104 
finlev Park.OL 60477 

Robert H Gentile 
Colette Fems-Shotlon 
Transtar. Inc 
135 Jamison 1 ane 
P () Box 68 
Monroeville. PA 15146 

lane: H (iilbcrt 
(iener il C ounsel 
W isci nsin C entral 1 td 
6250 North River Road Suite 9000 
Roseiiont, |i 6001X 

Peter A Ciilbertson 
Regional RRS of America 
122 C Street N W 
Suite 850 
W ashington. D C 20001 

Louis F Gilomer 
Irene Rmgwood 
Ball. Janik LLP 
I45< \ Street N W , Svite 225 
Washington DC 20005 

IX>uglas • 1 loi l i " . 
^33 1 ellow hip Road 
Suite 200 
Mt 1 aurel NJ 08054 

Andrew P Cioldstein 
McCarthv Swecnev <$: llarkawav. PC 
1750 PennsvUama Ave luc N W 
W ashmgton, D C 20006 

John Gordon 
National l ime & Stone C onipanv 
P O Box 120 
FindlavOII 45840 

1 dward D Greenberg 
C haile-. 11 Willie 
( lA l 1 AND KHARASCH MORSF i GARFINKI F 
lOM I hirtv-f irst Streei. N W 
Washington. DC 20007-4442 

Peter A Greene 
Dav id I I Baker 
Thompson Hine Florv 
1420 N Street, N W 
Suite 800 
V\ash nglon, DC 20036 

Robert I CiTjenlcsc 
Toledo-I ucus C ounty Port Aulhoritj 
1 Maritime Pla/i 
Suite 700 
T oledo, OH 43604 

Donald 1 (iritVm 
(ieneral C ounsel 
Brotherhood >-f Mi'intenancc of W av 1 mploves 
400 North C apitol Streei. N W , Suite 852 
W ashing-m. D c 20001 I S 

John J Cirocki 
CiRA. Inc 
One Jenkintown Station 
1 !5 Wevt Avenue 
Jenkinton, PA 14046 

Vaughn R Ciroves 
Pittston C oal C ompanv 
P O Box 5100 
Lebanon. VA 24266 

Joseph (lucrricii Jr 
!X-bral Willcn 
Patrick R I'liimniei 
( i l 1 RRU RI. 1 DMOND FT .AL 
1111 1 Street. N W . 4' floor 
Washington. DC 20(»0I 

John 1 (iuinan 
Assistant C ommissioner 
Office of Passenger and f reight Transportation 
1220 Washineion, Avenue 
.Albany. NY 12232-0502 

David 1 Hall 
C ommonwealtn C onsulting .Associates 
720 North Post Oak Road 
Suite 400 
Houston. IX 77024 

Drew \ ll.irker 
( hris Dat/ 
Susan C'assidv 
Arnold & Porter 
'••<5 12 ' Slrcel. N W 
W.ishmgton. DC 20004-1202 

Michael P Harm, nis 
.Vntitrust Division 
I S IX piirtment of Justice 
325 Seventh Streei. N W 
Suite 500 
Washington. DC 20530 

James W Harris 
The Metropolitian Planning Organization 
1 W orld t rade C enter 
Suite 82 Fast 
New N ork. NY 10048-0043 

Niiole 1 larvcv 
I he Dow I hem cal C ompanv 
2020 IX'w C entc, 
Midland, Ml 48674 

.Anne 1 ingarellc llassc 
Vice President & (ieneral C oun.sel 
API 1 imilcd 
1! 11 'Iriiadwax 
Oakland, C A 44607 

W illiam B Hcadrick Jr 
Cieneral C hairman CiO 346 
289 Bailc.v Lane 
Whitwell. TN' 37397 

R J Henefeld 
l'P( 1 liuUistrics. Inc 
(>nc I'l'i i P .!ce 
I'liMiurgh. PA 15272 

G W Herkner, Jr 
New Jersev 1 ransit C orporation 
CXic Penn Pic/a 
Newark. New Jersey 07111 

R F Hcmiann 
.Atlantic C itv Flectric C ompanv 
6801 Black Horse Pike 
Egg Harbor Township. NJ 08234 

W illiam P Henian. Jr 
' ieneral C hain'ian 
I nited RailwiO. Supervisors Ass(vciation 
P O Box ISO 
Hilliard. OH 43026-0180 

Charles S Hesse. President 
Charles Hesse Associates 
82 •'0 Stones Brook Drive 
Chaigrtn Falls. OH 44023 

J T Holland 
Kas'em Shore Rail'oad. Inc 
P O Box 312 
Cape Charles. VA 23310 



James 1 Howard 

40 C anal Street 

Bostoi.. .vlA 02114 

Claudia 1 l lowel ls 

Rail Seciu n Manager 

Oregon Department of Iransportation 

555 L l l h Street N F 

Salem. Oregon 97310 

John Hov 

P O Box 117 

Cilcn Bumie, M D 21060 

Ronald 1 Hunter 1 

( argi l i . lncorpi>iaicd 

i .MiC McGinlv Road West 

Wav/ala. M \ 5>141-2344 

Brad 1 Huston 

C vprus Vmav ( lal Sales Corp 

400 lechrccenter Di ive 

Suite 320 

M i l f o rd . O H 45150 

Sheila Meek Hyde 

C'itv Attomev 

C ilv Hall 

342 C eniral Avenue 

Dunkirk. N'i ' 14043 

1 mcsi J ler.irdi 

Nixon IL i r j rave Devans IXn Ie . 1 1 P 

P O Box 1051 

C l inion Square 

Rochevier. ^ ^ 14601-1051 

W i l l iam P Jackson. Jr 

Jackson & Jessup. P C 

P O Box 1240 

3426 North W ashington Boplevard 

Ar l ing ton. V A 22210 

James R Jacobs 

Jacobs Industries 

2 C)uarrv 1 anc 

Slon> RKtEC, O H 4.1463 

Barry Johnson 

Si-nor 1 ngineer 

Souiinvesiern Public Serv ice Company/ 

Public Service C ompanv o f Colorado 

P O Box 1261 

Amari l lo. I'X 74170 

IXireen C Johnson 

C h ie f Antitrust Section 

O l i o Attomev ( i e n e r a l ' . ' >ffice 

30 F Broad Street. 16' f loor 

C olumbus. , ) | l 4321 5 

1 nka / Joiie.s 
.Adrian 1 Sled, Jr 
Ro\ r r^n^len. Jr 
k.ithr\n A kusskc 
MA\ fK . BROW N A C! A l l 
2(100 t>enns>hama Ave. N W 
Suite 650(1 
Washm^^lon. DC :(KXK) 

Sharon Sohol Jordan 

Richard 1 Horvath 

C Itv o f ( Icveland 

IX-partnicnl o | | ,m - Room 106 

601 1 akon, ' . ' v.enue 

C leveland. O H 44114 

f rank N Joiccnsen 

Ihe I lk River Pailroad. Inc 

P O i lox 4n0 

Summersvil le. w y 26651 

f r i t / R Kahn 

Fritz R Kahn, r C 

1100 New Y ork Avenue. N W 

Suite •'50 W est 

Washington. D C 20005-3434 

Sicvcii 1 ka l ish 

McAr thv . Swecnev & l larkwav 

P'sO Pennsvlvania Avenue. N W 

W.ishmgton. DC 2O006-4502 

1 arrv H Karnes 

1 ransportalK-n Buld ing 

P O Box 10050 

425 W est Ottawa 

' ansing. M l 48909 

CiravsonG kc l lv 

Special IK'putv Attomev General 

NC IX-partmcni o f Justice 

1 S W i lmington Street 

Raleigh. NC 27611 

Ruh.ird 1 Kcnh 

1 ransportation Manager 

I hampion Inlernalioi ial I i>rporation 

l o | Knightshridge Drive 

l l . in i i l lon. O H 45020-0001 

F i\ id D K ing 

S .ary 1 reasurcr 

1 caufort And Morehead Kai l ioad C ompanv 

O Box 25201 

,<aleigh. NC 2^611-5201 

1 P King. Jr 

Cieneral C hairperson. I ' T l ' 

145 C ampbell Avenue. S W 

Suite 207 

Roanoke, V A 2401 1 

I'lc llvMiorable Scott K ing 

Atti nii Ml Michael C crvav 

Dircs.or o l c ommunitv Development 

4 ' ^ Uroadwav 

d a n . Indiana 46402 

Mi tche l l M Klaus 

General C I'unsel 

Transponation»C ommunical i ' )ns Inicmal ional 1 nion 

3 Research Place 

Rockvi l le . .Ml) 208,50 

Honorable IX'nnis J Kucin ich 

Ln i ted States Hou.se Representatives 

W ashington. D C 20515 

John J Ku /man . Jr 

I it ipation ( ounsel 

"> Steel C'orporaiiop 

"01 ( urtis Streei 

MidJIctown. ( " ' . 4^043 

Ciary .'\ l.aakso 

General Counsel 

Rail America, Inc 

301 Y'amato Road 

Boca Baton, FL 33431 

Ronald 1. Lane 

Mv les 1. Tobin 

I l l inois Central Railroad Companv 

455 North C itv front i^.aza Dr ive 

Chicago. I I 60611-5504 

(Mr> 1 applander 

Manager, f ue l Suppiv 

Ihe I X i r o i i 1 dison ( ompanv 

;oo i i Second \venue. Room 1I30 A\ 'CB 

IK-troit M l 48226 

J Patrick Latz 

Heavy l i f t C a g o System 

P O i l ox 51451 

Indianapolis. I N 46251-0451 

John K Leary 

General Manager 

Southeastern Pennsylvania Transportation Authority 

1234 Market Street.' 5'* Floor 

Pi i i ladelphia PA l9 l07 -3 - ' 80 



Sherri 1 ehman 

Director o f Congressional Affairs 

C o i i i Refiners .AJ.SOC 

1701 Pennsvlvania .Avenue. N W 

Washington. DC 20006-5805 

John I I 1 eSeiir 

SLOVI R & 1 Ol f l S 

1224 Seventeenth Streei. N W. 

W ashington. D C 20016 

Judge Jacob 1 evenlhal 

Administrat ive 1 aw Ju<!_e 

Of f ice o f Hearings 

Federal 1 nergv Regulatory C omniission 

8X8 1 " Street, N W , Suite 11 f 

Washington. 1) C 20426 

1 dward 1 lovd 

Ruliiers 1 nvi ionmental 1 aw C l inic 

1 s W asli i i igloii Street 

Nci i . i rk . NJ |C1(I2 

C Michael Loftus 

SLOVI R & l O I 11 S 

1224 Seventeenth Street. N W. 

Washington. DC 2(i''l36 

Dennis G 1 sons 

Mary ( iahr iel le Sprague 

A R N O I l ) & PORJ I R 

5 5 ^ 1 " " Street. N W 

W ashington. D C 20004-1202 L S 

( iordon P MacDougal l 

1025 t onneclicut .Avenue. N W 

Suite 410 

Wash ing ton .de 20036 

Stephen A Maclsaac 

l>-putv C oiintv Attomev 

Prince W i l l iam C oimiv 

One C ountv C omplex C ourt 

Prince Wi l l i am. V A 22142 

Norman Ci Manlev 

AndoverC ilv Hal l 

904 North Andover Road 

Andover, KS 670112 

' rancis vlardula 

1 s Dcpartnicnl o l Iransportation 

Mar. ' ime Administrat ion M \ R - 2 2 4 

400 7^ v,rcet. S W 

Washington DC 20590 

Ron Marquardt 

1 ocal 1 . ion 1X10 I MW A 

R I ) *'2 

Ravland. O H 43443 

Frank ( i Mart in . Jr 

1 xecutive Director 

150 W Market Street, Suite 603 

Indianapolis, IN 46204 

Robert 1 Mani r .e / 

V \ V .retarv o l 1 ransportation 

P O Box I 4 ' < 

Richmond V \ 23218 

James C Matthews 

V ice President. Operations 

Subsidiary Railroads 

Room 610 Mar l i r lower 

1170 1 ighth Avenue 

Bethlehem. PA 1X016-7699 

T ed Maithews 

State o l New Jersev 

IXpartment o f TransTortat-on 

C N 600 

I renton. NJ ()S625-OoOO 

.Michael Mal l ia 

Director. Risk Management 

Institute o f Scrap Recv cl ing Indii.sines, Inc 

1 . - ; ^ ( I Street. N W 

Washington. DC 20005 

David J Mattv 

C itv o l Rockv R i \ c r 

21012 Hi l l iard Road 

Rockv Rivei OH 441 16-3398 

Neal M Ma- cr 

Paul 1) C o'eman 

HOPPFi P 1 A Y I R & C 0 1 I M A N 

1000 C oni cct icul Avenue, N W . Suite 400 

Washingt.m. D C 20036-5302 US 

George W Mavo. Jr 

i !ic Von Sal/en 

1 homas B 1 ears 

l U K i V N A. I I A R I S ( V N 

s^-' Ihirteenl l i Streei. N W 

Uashui'etoii. DC 2ooo4- l 161 

XlHhaclI Xl. Bride 
1 mda K Btecbim 
fjienila (Hirtiditi 
Bni^e W Sr t \ 
' *cph H l-ag.tn 
Boan 0 0 V i l l 

I I BOI I T 1 AMB l i R i ES ft M « RAE, L L P 
IH^s (onnecncm Avenue NW Su'Ic 1200 
W a,ihm|i1tifi I ' ( 2(R«w 

R 1 awrence McC effrev, Jr 

New V on . & Atlantic RuMwav 

40^ 1 exin,: ion Avenue 

50" Floor 

New York. N Y 10174 

1 dward C McC arthv 

Assisiani General C ounsel 

Inland Steel Industries. Inc 

•o West Monroe Street 

( l:i^,igo. II 6(i6(; l 

C hristopl,;r C McC'r.icken 

Inalo Davis C happell 

t Imei & Berne 1 I P 

1300 1 ast4> Street 

Suite 40(i 

C leveland. O H 44114-1583 

I honias F McFar land. Jr 

McFarland & Hennan 

20 North W acker Dr ive 

Suite 1330 

Chicago. IL 60606-3101 

1: nes 1 McGrai l 

( ommonwcalth otMassachusetts 

1 xcculuc Off ice <>f 1 ransportation ACons l ruc t ion 

1 " P.irk I'hiza Room 3170 

Hosion. M A 02116-3969 

Francis G McKenna 

Anderson & Pendleton. C A 

1700 K Street. N W 

Suite 1107 

W ashington, D C 20006 

Coletta McNamcc. Sr 

Cudel l Improvement. Inc 

11500 Frankl in Boulevard 

Suite 104 

C leveland. O H 44102 

t \ Mcimel l 

Presideni 

I ackland W estern Rai lroad C ompany 

I I (>ak Icrrace 

Webster Groves. M O 63119-3614-09 

Cieorge R Mesires 

\ssistant Attomev General 

120 Broadw av 

Suite 2601 

New York, N Y 10271 

H IXvuglas M i d k i f f 

65 W est Broad Street 

Suite 101 

Rochester. N Y 14614-2210 



Clinton J Miller. I l l 
General C ounsel 
I nited Iransportati n Cnion 
14600 IVtroil Avenue 
C leveland. OH 44107-4250 

C hristopher \ Mills 
SLOVFR& LOFTl S 
1224 Seventeenth Street, N W 
W ashington, D C 20036 

Ci Paul Moates 
Sidley & Austin 
1722 FveStreet. N W 
Washington. DC 20006 

( \ .Monin 
Uroiherhood of 1 ocomoliv 1 nginecrs 
: .""o Onjjrio Slrcel 
(1 V eland. OH 44113 

Jetlrev R Morcland 
Richard 1 Weicher 
Sidnev 1 Strickland. Jr 
The Burlington Northern & Santa Fc Rv Company 
I 'rOO , ast Goll Road 
Schaumburg.il 60173 

Karl Moreli 
BALI JANIK & NOVACK 
1455 F Streei N W 
Suite 225 
W ashington. D C 20005 

Andrew M Mullcr. Jr. President 
Reading Blue Mountain & Northern R R ( onipanv 
P O Box 218 
Port C Imton. PA 14549 

U illiain ,A Muilins 
M.iri:aret I ,Andrev»s 
Sandra P.rovsn 
Iroutinin. S;inders. I l.P 
1 MKI1 Streei. N W . Suite 500 East 
\\'ashint:lon, D C 20005 

Robert 1 Murrav 
President and Chief I xecutive Officer 
The Ohio Valle.v C oal C ompanv 
29525 Chagrin Boulevard. Suite 111 
Pepper Pike. OH 44122 

John R Nadolnv 
V ice Presideni <V; General C ounsel 
Boston & Maine C orporation 
Iron Horse Park 
No Billerica. NLA 01362 

John M Nannes 
Scot Hutchins 
Skadden Arps. Slate. Meagher & Fiom, 1 LP 
1440 New York Avenue, N W . 9 ' FliHir 
W ashington, D C 20005-2107 

S J Nasca 
Stale 1 egislative Director. V W 
35 Fuller Road 
Suite 205 
Albany, NY 12205 

Gerald P Norton 
Harkins C unningham 
13(»0 1' ' Street, N W 
Suite 6 H) 
Washington, DC 20036 

Sandra 1 Nunn 
Frost & Jacobs LI P 
2500 PNC C enter 
201 F 5'" Street 
Cincinnati. OH 45202 

Peter q Nvce, Jr 
L S IX'partment of the Armv 
901 North Stuart Street 
Arlington, VA 22203 

.lohn 1 ()bcrdorli;r 
I'aiion Hoggs. I I P 
2 « o M Street. N W 
Vv ..shington. DC 20037 

1) J O C onnell 
General C hairperson 
I 'mted 1 ra.isportation Lnion 
410 Lancaster Avenue. Suite 5 
Haverford, PA I9U41 

Thomas M O'l eary 
Fxecutivc Director 
Ohio Rail IX'velopment C ommission 
50 W est Broad Street, 15" Floor 
Columbus. OH 43215 

Itvron 1) Olsen 
felhaber. 1 arson Fenlon & Vogt. P .A 
'K.'l Second Avenue South 
4200 first Bank Place 
Minneapolis. MN 55402-4302 

John W ill Ongman 
Marc D Machlin 
Michelle J Morris 
PFPPFR. HAMILTON & SC H F F T / I 1 P 
1300 19' Street, N W 
Washington. DC 20036 

L John Osborn 
Sonnenschein Nath & Rosenthal 
1301 K Streei. N W 
Suite 600 
Washington. DC 20005 US 

W illiam 1 Osteen 
Asscvciale (ieneral ( ounsel. 1 V A 
4011 West Sumni'I Hill Drive 
kiiovville. IN 3'9(i2 

l imothv T O'TiHvIe 
Constance 1. Abrams 
C onsolidated Kail C orporation 
2001 Market Street, 16-A 
Philadelphia. PA I9 I0 I - I4 I6 

Joel R Page Jr 
Law IXpartment 
.Acme Steel Companv 
13500 S Perry Avenue 
Riverdale. IL 60627-1182 

Monty 1 Parker 
I Mc Steel Gtoup 
P o Box 911 
segin. TX 78156 

James 1 Parks 
Manager - fuel Suppiv IX;partment 
IX'Imarva Power & l ight C ompanv 
P () Box 6066 
Newark Dl 19714 6066 

The Honorable Robert A Pastrick 
c.'o Fas. Chicago Planing IXpartment 
Attention Russcll l avlor. C itv Planner 
4525 Indianapolis Blvd 
Fast Chicago, Indiana 46312 

1 awrence Pepper. Jr 
(iruccio. Pepper, inovinazzi. IXrSanto & Famolv, P A 
SP 1 asi 1 andis \vcnue 
( N IMll 
\ ir.eland. N.l 08360 

Jumes F Peterson 
Kenneth F Siegcl 
.American I rucking Association 
2200 Mil l Road 
Alexandria VA 22314-»677 

Frank R Pickell, General Chairman 
I'mted Transportation llnion 
Cieneral C onimittee of Adjustment (C&T) 
Conrail W est & South.'Nortblk Southern Rv Co. 
6797 North Hi^.h Street, Suite 108 
W orthington. OH 43085 



.loseph Pomponio 
IRC'C -21) 
1' S IXparlrvenl of I ranspi>nation 
f ederal Railroa* .Administration 
400 ^ " Streei, S W 
Washington. DC 20540 

1 arry R Pruden 
fransptirtalion ( ommunications International t 'nion 
3 Research Place 
Rockville MD 20850 LS 

Harold P Quinn. Jr 
Senior Vice President & Cieneral Counsel 
National Mining Association 
1130 Seventeenth Street. N W. 
W ashington. D C 20036 

W illiam !' CHiinn 
1 ric M Hockv 
GOI I A f / ciRIFFIN. FWING 
213 West Miner Street 
Westchester. PA 14381-0746 

John 1 Reed General C hairman 
I 'mted J ransportation 1 nion 
General C ommittee >v| .Adiustinent B&O 
7785 Baymeadows Wav. «I09 
Jacksonville. 11 32256 

Arvid H Roach II 
J Michael Hetnmer 
Michael 1 Rosenthal 
COVlNCiTON & BURLINC 
1201 renn.s\lvania Avenue, N U' 
P O Box 75(,6 
V '̂ashinpton [ ) C 20044 

James 1 Roberts 
210 1 1 oinbardSlreet 
Baltimore, MD 21202 

John M Robinson 
9616 Old Spring Road 
Kensington. MD 20895-3124 

J 1 Rodgers 
Cieneral Chairman, I 'TU 
480 ()sceola Avenue 
Jacksonville. FL 32250 

I dward J Rodriguez 
C ounsel lor llousatonic Railroad Companv, Inc 
P O Box 248 
c enterbrook, c 1 06404 

David Roloff 
(ioldstein & Roloff 
526 S jperior Avenue Fast 
Suite 1440 
Cleveland. OH 44114 

John Jav Rosacker 
KS. IXpartment of T ransportation 
217 Si: 4 " Streei, 2"' Floor 
T opeka, KS 66603 

Charles M Rosenberger 
( S \ i ransportation 
500 W atcr Street 
Jacksonville, Fl 32202 

Robert C Ross 
McGuire Woods 
50 Nivrth 1 aura Street 
Suite 2750 
Jacksonville. 1 1. 32202 

Christine II Rosso 
II Assistant Atiomev G-neral 
lOOW Randolph Street 
13'" Floor 
Chicago IL 60601 

IhiinuisR Rvdnian Presidei t 
Indian C reek Railroad C ompanv 
1405 \s 60' nvrth 

Andersol . IN 46011 

R K Sargent. Cieneral C hairman 
1 nited Transportation I nion 
Cieneral C ommittee of Adjus' ient 
CSX-C hes.ipeake & Ohio-Proper (CiO-20n 
1319 Chestnut Street 
Kenova W V 25530 

John 1 Sarratt 
Kilpalrick Stockton LLP 
4101 Lake Boone Trail 
Raleigh. NC 27607 

.Alice C Savior 
Vice i ""sident & (ieneral Counsel 
.American Short i iiic Railroad Assn 
112(1 c, Streei. N W . Suite 520 
Washington. DC 20005-3884 

Scott M Say lor 
North C arolina Railroad Comnanv 
3200 Atlantic Avenue 
Suite 110 
Raleigh. NC 27604 

G Craig Schelter 
PIIX' 
1500 Market Street 
Philadelphia PA 19102 

1 homas 1 Schick 
( hemical Manufacturers Assoicaiion 
1300 W ilson Boulevard 
Arlington, VA 22209 

Richa-d J Schiefelbein 
Woodharbor Associates 
7X01 Woodharbor Drive 
Fort W orth. TX 76179 

Thomas A Schmitz 
Ficldslon company, Inc 
1800 Massachusetts Avenue, N W 
Suite 500 
Washington, D C 20036-18X3 

1 rcderick 11 Schranck 
1' O Box 77X 
IXwer, Dl 19903 

Randolph 1 Seger 
Robert H Scott 
Michael P Maxwell 
Mc l l a ieCook i Welch. PC 
32(t N Meridian Street. Suite 1100 
lndianap<ilis. IN 46204 

Denise 1 Sejna 
Citv Attomev 
5925 Calumet Avenue 
Hammond, IN 46320 

Dune Seitz 
I eniral Hudson Gas & Flectric C orp 
2X4 South Avenue 
I'oughkecpsic. N't 12601 

Anthonv P Semancik 
347 Madison .Avenue 
New York. NY 10017-3706 

Roger A Serpe 
Indiana Harbor Belt Railroad 
175 West Jackson Boulevard 
Suite 1460 
Chicago. OL 60604 



James 1 Shepherd 

1 uscola ^i: Saginaw ll.'U 

P O Box s5(i 

Ow. ,so. M l 4XX67-OS50 

Kev in M Shev s 

Paul I I 1 ambolev 

O i PI N l l l I M l R WOl f f 1 f . \ | . 

1020 N ine lemlh Sireei N W 

Suite 400 

Washington. DC 20036-6105 

Robert Shire 

State o l New Jersev 

IXpartment o f 1 aw and Public Safetv 

Div is ion o f 1 aw 

(Ine Penn pi tza Fast 

Newark. NJ 07105-2246 

Mark I I Sidman 

Ir A DcRivchc 

Weiner. Brodskv Sidman A: k idcr . P C 

1350 New Vork Avenue N W 

Suite XOO 

Wasli ington 1)( 2 '005 

Phi l ip G Sido 

1 !nion ( amp ( orp<-ration 

1600 Vallev Road 

W avn.-. NJ i l7470 

Kenneth 1 Siegel 

AniericE ! I ruck ing Assoc 

2200 M i l . Road 

A lexandr ia V A 22314-4677 

Patrick B Simmons 

Director of the Rail Div is ion 

N( Dcpaiiment o l Iransportation 

1 s W i ln i ington Streei Room 557 

Raleigh. NC J76 l 1 

W ttliam <• Sippel 
Thomas 1 awrence II I 
R,* r 1 I I Wheelei 
riumias J 1 avMler 
|-d\fciTd J KKhma.. 
< ippenheiniet W i*ltT ft IXwnellv 
1 nO Nimh Stcwm Avenue 1 wo Pmdtnlial Pla/a 4*" KUHH 
Chit^tto I I lv<IWll 

Richard ( i Slatterv 

A M f R A K 

60 Massachusetts Avenue. N 1 

Washington .DC 20002 

W i l l iam slover 

1 rank J I 'cigol i . 'zi 

Jean M ( unningham 

SI ( H ' l K \ 1 o i U S 
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FRANCISCO J R U B E N 

September 17, 1997 

Office of the Secretary 
Case Control Unit 
STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

At t e n t i o n : Elaine K. Kaiser 
Chief, Section of Environmental Analysis 

Environmental F i l i n g 

Re: CSX Corp. etc., Norfolk Southern Corp., etc.--
Control And Operating Leases/Agreements--Conrail, 
Inc., etc. 

Dear Ms. Kaiser: 

I am w r i t i n g with regard to the above-referenced oroceeding 
("Proceeding") concerning the CSX Corp. and Norfolk Southern 
Corp. ("Applicants") a c q u i s i t i o n of control and d i v i s i o n of l i n e s 
of Conrail, Inc. ("Transaction") and the Environmental .Impact 
Statement ("EIS") to be prepared i n t h i s Proceeding, Highsrfw, 
Mahoney & Clarke, P.C. i s representing a number of r a i l unions i n 
t h i s Proceeding referred to c o l l e c t i v e l y for convenient 
de s c r i p t i o n as the A l l i e d Rail (.'nions ("ARU") . 

The purpose of t h i s l e t t e r i s to obtain information about 
the EIS process i n t h i s Proceeding. By notice served July 3, 
1997 the STB issued a Notice of Intent to prepare an 
Environmental Impact Statement ("EI,'=̂ ") and Reques For Comments 
On Proposed Scope which stated that SEA w i l l prep ^ an EIS i n 
^ais Proceeding and which sought comments on the scope of the 
EIS. However, the July 3 nocice dd not describe the method by 
which the EIS w i l l be completed. S p e c i f i c a l l v , the notice did 
not state whether a consulting f i r m selected and/or paid f o r by 
thi; Applicants w i l l have any role i n the EIS process as has been 
done i n some other ICC and STB proceedings. Accordingly, we 
request that you advise us as to: 1) wh-'ther any consulting 
f i r m / consultant/expert witness/contractor or person outside the 
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STB that has been selected by the Applicants and/or w i l l be 
compensated by the Applicants w i l l be involved i n preparation of 
the EIS; 2) the i d e n t i t y of any such consulting firm/consultant/ 
expert witness/contractoc/outside person; and 3) the methods used 
fo r the selection and co.npensation of any such consulting f i r m / 
consultant/expert witness/contractor/outside person. We believe 
that t h i s i n q u i r y i s properly directed to you under the July 3 
Notice; i f SEA believes that the information requested by Aku 
should be obtained by some other m.ethod, please advise us of that 
method. TharA you. 

Sincerely, 

cc: Parties on Restricted 
Service L i s t 



SURFACE TRANSPORTATION BOARD 
yashington. DC 20423 S E P 3 0 1S37 

Section of Environmental Analysis 

September 29. 1997 

Mr. William G. Mahoney 
Allied Rail Unions 
c/o Highsaw, Mahoney & Clarke. P.C. 
1050 17th Street, N.W., Suite 200 
Washington, DC 20036 

Dear Mr. Mahoney: 

Thank you for yo-jr recent comments concerning the proposed Conrail acquisition. I would like 
to take this opportunit>' to highlight the Surface Transportation Board's (Board) environmental review 
process. 

The Board's Section of Environmental Analysis (SEA) has initiated the environmental review 
process to carefull;-' investigate environmental issues associated with th^ proposed acquisition and its 
related actions, such as abandonments, constructions and increased rail traffic over existing rail lines. 
After careful consideration of all the comments, indepenc.ent environmental analysis, and review of all 
available information. SEA will prepare, and issue in la'.e-November, 1997 a Draft Environmental 
Impact Statement (DEIS) that analyzes the potential environmental impacts associated with the 
proposed acquisition. The DEIS also will recommend appropriate environmental mitigation to 
eliminate or reduce any potential environmental impacts. SEA will provide 45 days for the public to 
review and comment on the DEIS. 

Once the public comment period is complete, SEA will develop the Final EIS (FEIS), which 
will include additional analysis of the potential environmental impacts associated with the proposed 
acquisition, and SEA's final environmental mitigation recommendations to the Eoard to eliminate or 
reduce any potential environmental impacts. SEA expects to complete the FEIS in late-March or early-
April, 1998. 

We appreciate your concerns, are considering them, and have formally placed your comments 
in the public record. If you have any additional questions regarding environmental issues or the 
environmental review process for the proposed acquisition, please call SEA's toll-free Enviromnental 
Hotline at 1-888-869-1997. Additional information is available on the Internet at SEA's "Conrail 
Acquisition Web Page" at www.conrailmerger.com. Thank you again for your comments. 

Sincerely yours, 

laine K. Kaiier 
Chief 
Section of Environmental Analysis 

SEA Environmental Hotline: SEA Conrail Acquisition Web Page: 
r5J5> 869-1997 'vww.conrailmerter.com 
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SEP iO B9r 

Federal Railroad Admir.isLrstion 
Union Pacific kailroad 

Safety Assurance Assessment 

Background 
During the cigLt week period between June 22 and August 21,1997, three collisions occurred on 
the Union Pacific Railroad (UP) that resulted in five railroad employee faialftics and two 
trespasser fatalities. Two subsequent collisions in Wyojiing and California, while fortunately 
not resulting on loss of life or serious injury, further demonstrated an alarming safety trend. 
Additionally, thus far in 1997, four U? train service employees were killed in yard switching 
Rccidetits. 

FRA Response 
The F ederal Railroad Administration (FRA) already had a number of safely initlativss underway 
on the UP, including a train riding safety review in Region 7. However, after the Dcvine, TX, 
collision, FRA escalated efforts with the issuance of Safely Directive 97-1 to all railroads. This 
directive addressed dispatching, procedures in non-signaled territory, and raised questions about 
the adequacy of railroad quality controls necessary to accomplish the objectives of operalional 
testing and inspection programs. 

Beginning August 23, FRA increased its intervention on UP. Conducting an initial review of 
the circumstances surrounding the five collisions and the four ymd incidents, FRA came to the 
condosion that there is a fnndameotal breakdown in basic railroad opcnting procednres 
and practices essential to a safe operation. Additionally, due to tlic varying corporate cultures 
that exist within the now merged Southern Pacific (SP), Chicago and Northwestern (CNW), and 
UP rtiilioads, FRA believes this breakdown can be directly or indirectly attributed to the issue of 
coipoiHte culture. 

In order to further determine the magnimdc and extent of (he problem, FRA initiated a 
comprehensive system-wide safety assurance review of the UP's operation. This safety a.«surance 
project differed from past projects because it sought not only to identify impediments to ôod 
safety processes and eftective communications within UP, but also to identify ways to concct 
those impediments. It is FRA's judgment that this approach will ensure a permanent solution to 
the current systemic safety shortcomings as long as all fully participate. 

FRA would like lo thank Mr. Jerry Davis, President and Chief Operating Officer, Union Pacific 
Railroad, as well as the many thousands of UP employees who participated in and contributed to 
this Safety Assurance Assessment Over the last 17 days, FRA has worked closely in partnership 
with labor and maaagemeat Both groups have assured FRA and each other their aKwIute 
cooperation to resolve the safety critical issues identified on the UP. To their credit, both have 
already begun to address many of the following areas ol concern. 



Below is a summary of FRA's key findings: 

1. r r i ^ ntitwatioB 
FRA found significant evidence of ineffective crew utilization which leads duxcUj to crew 
fidgue, stress, a lowering of moiale, violations of the hours of service law, and a reduced ability 
to comjjly wilh opcrdting rules. Crews arc needlessly woiking longer hours withou. getting time 
off. . . 
Cumulative fiitigue erodes train and engine service employee ability to pcrfonri thtor duties 
safely. When crews work enatic schedules for days on end, their ability to rriid and follow 
instructions, identify and comply with aignala, react appropriately in emergency situations and 
make safety critical decisions and act on those decisions is lost The end effect is train acddeoUs 
and employee fatalities. UP has agreed to participate in the SACP process. 

Action: Teams with representatives from FRA, Ubor, and management wiU address job 
fatigue and will study aU aspects of work/rest cycles indading crew schcdaliiig. FRA 
recommends that UP require crew transportation contractors provide an adequate number 
of vans and drivers, or arrange alteniatc transportation, to ensure the safety of train crews. 

2. Supervision - Workload 
FRA found that in virtually all management levels supervisors perfonn a multitude of tasks that 
arc not directly related to their supervisory responsibilities. The inability of supervisors to 
monitor and evaluate tfie performance of diose they supervise contribules lo a breakdown in 
safefy processes. 

Action: The UP wiU hire 16 additional field managers immediately, and will reevaluate 
field management requirements. 

3. Supervision - Training 
FRA found thai some supervisors in the Haniman Dispatching Center (HDC) are unfamUiar wi* 
the territories of the dispatchers that they supervise. ConsequenUy, some supervisors are mable 
to readily determine whether or not the employees they supcrvdsc arc complying with applicable 
carrier rules. 

Action: FRA recommends that the UP reevaluate ite training program for Corridor 
Managers to provide corridor managers t̂ Tth hands on experience. 

4. Diipatcher Workload 
FRA found evidence of heavy dispatcher workload and resultant stress at the KDC thai when 
combined with inexperienced supervisors, places additional stress on dispatchers, and could lead 
to increased ii:stances of rule violations. 



Action: FRA recommends that UP continue to periodically evaluate dispatcbeit for 
excessive workloads and stress. Thus far, UP has ''split" the duties of three dispatchers 
because the workload was too much. UP has hired 19 dupatchers, and th<y are corrently 
in training. Also, FRA recommends that UP ensure, in wrliiî g, all supervisors are trained 
and qualified on the territories over which they are snpcrvising the movement of trains. 

5. Operational Compliance 
FRA found that in the LA service unit, there is no mandatory process in place to advise/educate 
employees on operdting rules, system wide instructions, and local operating restrictions. 
Conscquendy, employees may not know the rules, revisions, local speed restrictions, system 
imtructions. 

Action: FRA recommends that within tiie next 12 months, each UP employee whose job is 
governed by the operating rules attend a mandatory operating rules class to ensure and 
verify that the cmp;> ycc understands the operating rules; in addition, FRA recommends 
that UP reempha5'.zi job briefing UP has begun notifying employees who ia or will be the 
safety officer at each respective location. UP has implemented procedures for tii* 
departure sequence of trains at West Coltoo. FRA reconuncnds that all emnityM^ whose 
job requires them to operate equipmeot receive the necessary training for each piece of 
equipment they arc expected to use; this should be verified io writing as soon as 
practieablc. 

6. Parasiimcnt and Intimidation 
FRA found numerous allegations by employees of harassment and intimidation. Consequemly, 
senior I IP management's goal of empowering employees is short circuited by a "cc juand and 
control" style of management This perception of a command and control management style 
seriously reduces employee confidence in managements commitment to safefy. 

Action: UP has appointed a senior manager to oversee the iiafety operations; thb officer 
now reports directly to the President on safety matters. However, this individual also has 
other duties and responsibOities outside of safety in which he reports to the Executive Vice 
President of Operations. FRA recommends that IIP create a safety position, with no other 
dnties and responsibilities other than safefy, who reports directly to the President 

7. Mechanical Inspections 
TRA found 57 percent of the locomotive fleet defective. This means that improperly inspected 
and defeclive locomotives are being used ir service. 

Action: UP has agrt 'participate in the SACP process. Teams with repiesenUtives 
from FRA, labor, ano tnanagement will address locomotive and mcchacical inspcctioiis 
and employee training. 

8. Labor Contact and Participation 



V * A a A A 4 a v » i 

FRA found that the UP has an incredible amoimt of support among the labor unions, bodi in the 
international and regional officers. At the same, time, local union people feel that safety is still a 
lower priority than corporate profits "at any cost." It is widely held tbat while selected senior 
management, especially President Jeny Davis, may be serious about safi:ty, but diey are 
insulated by their staffs from the real state of die railroad. Union people do not believe didt they 
arc valued members of the safety program, but arc involved only when expedient to advance a 
program developed by management This means that UP has the seeds of a collaborative 
relationship with their employees, but they don't seem to "walk the talk̂  when it comes time to 
truly involve the unions in a needs wfwfminmt of ̂  v/otk force or in establishing fbnnal safety 
programSt 

>4ci:ion.- UP's President has committed to FRA all safety issnes will be addressed at the top 
of the organization. UP has established an "800" number for employees to report safety 
issues and concerns. The reports are being reviewed each day by (he UF's President UP 
has eommittcd to embraehig the fUl processes of SACP. On September 17, a mwting will 
be held with FRA, UP senior management and the Presidents of the labor orgaaizaftioas 
who deal directly with UP to discuss these processes. 
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B L : F O R E T H E 

S U R F A C E T R A N S P O R T A L I O N B O A R D 

Finance Docket No. 33388 

CSX CORPORATION AK!^ CSX TRANSPORTATION, INC , NOi»JOLK SOUTHERN 
CORPORA! JON ANL> NORFOLK SOUTHERN R. J L W A Y COMPANY 

-- CONTRANT) OPERATING LEASES/AGREEMENTS --
CONPJU) \ND CONSOLIDATED PAIL CORPORATION -

TRANSFER OF R.M1 K<. .^ 1..NE BY NORFOLK SOUTHERN RAILWAY COMPANY TO 
CSX PRANSPORTATION, 

NOTICE OF INTENT OF 
VERMONT RAILWAY, INC. 

TO PARTICIPATE IN PROCEEDiN*; 

Paul M. Laurenza 
Edward J. Fishman 
Oppenheimer Wolff & Donnelly 
1020 Ninetea.t»' Street, N.W. 
Suite 400 
Wasiiingt* n, D C. 20036 
202-293-< 300 

Counsel for Vermont Railway, Inc. 

Dated: October 1, 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOU .TffiRN RAILWAY COMPANY 

-~ CONTROL AND OPERATING LEASES/AGREEMENTS -
CONR AIL INC AND CONSOLIDATED RAIL CORPORATION -

TR/JSISFER OF P^^RO.AD LIN'E BY NORFOLK SOUTHERN RAILWAY COMPANY TO 
CSX TRANSPORTATION, INC 

NOTICE OF INTENT OF 
VERMONl KAIL\^ AY, INC 

TO PARTICIPATE IN PROCEEDING 

Verm n̂t Railway, In ("VTR") hereby provides notice to the Surface Transportation 

Board and Primary Appiicants of its intent to participate as a party of record in iliis proceeding. 

Accordingly, please p ace the named attorneys, at ii;e address provided, on ihe service list to 

receive all pleadings and decisions in this proceeding. Simultaneously herewith, \TR has filed a 

motion for leave to make tliis late-filed Notice of Intent to Paiticipate. 

Respectfully submitted, 

Paul M Laurenza 
Edward J . Fishman 
Oppenheimer Wolff & Dotmelly 
1020 Nineteenth Street, N.W. 
Suite 4<X) 
Washington, D C. 20036 
202-293-6300 
Fax: 202-293-6200 

Counsel for Vermont Railway, Inc. 

Dated October 1, 1997 



CERTIFICATE OF SERVICE 

I hereby certify that on this 1st day of October, 199/, a copy of the foregoing 

Notice of Intent of Vermont Railway, Inc. To Participate in Proceeding (VTR-2) was served 

by first class mail, posta;;̂ ^ prepaid, upon all Parties of Record on the Service List. 

Edward J. Fishman 

•WDC: 1S119«01 '42MT 
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October 1, 1997 

Oftic^: of thi^ ..^jrccary 
Surface Transportatioi' Board 
1925 K Street'! N. W. 
Washington, DC 20423-COOl 

Re: Finance Docket No. 33388, CSX Corporation 
and CSX Transportation, Inc., No^-folk 
Southern Corporation and Norfolk Southern 
Railway Company--Control ard Operating Leases/ 
Agreements--Conrail, Inc and Consolidated 
Rail Corporatior 

Ohio Rail Development Coamiission/Public U t i l i t i e s 
Conoaissioc of Ohxo 
Notice of Appearance of Counsel 

Dear Secretary Williams.-

Flease enter the appearance of the \-.i:?«rsigned as 
counsel f ̂ r the Ohio Rail Development Commisrion and Public 
Utilit-ie."^ Commission of Ohio. The invol-"-ed Darties j o i n t l y 
entered timelv' notice of .rntent to p a r t i c i p a : e i n t h i s docket on 
August 6, 1997. 

Thank you f o r your a t t e n t i o n to t h i s matter. 

cc: Parties of Record 
Mr. Thomas M. '^eary 
Mr. A l f r e d P. Agler 
Daniel A. Malkoff, Esq. 

Citietol in* S«C'«is", 

S Partaf 
Pubic Rs^rd 
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September 30. 1997 \~4 , . 
j j ,j .997 ^ P I 

\o l Mai! C^' MAIL . 

.JY HAND DELIVERY 

The Honoiable Vcmoii A. Williams 
Secretar>' 
Surface "transportation Board 
1925 K Stree: N W. 
Washingror. D C. 20423 

Re; Finance Docket No. 33388. CSX Cdrporation and CSX 
Transportation. Inc.. Norfolk Southern Cor;>oraiion and Norfolk 
Southern Railwm Company - Control ana Operating; Leases/ 
Agreements — Conrail Inc _a id Consolidated Rail Corporation 

Dea»- Secreiar> Williams: 

Enclosed are an original r _ wenty-live (25) copies of the confidential 
version and twenty-five (25) copies of ths public version of CSX'NS-88. the 
R"snonse of Applicants CSX Corporation. CSX Transporration. Inc.. Norfolk 
Southern Coqioration. N'̂ rtolk Southern Railway Company, Conrail Inc. and 
Consolidated Rail Corporation To Motion of Port Authority of New York and 
Nê "" Jersey To Supplement the Primary Application, tor filing in the atove-
captioned proceeding. 

Tiie Confidential Version is cciitained in the att?.rhed sealeo package 
which has been marked with the word "Coiifidehi:al" and tlie DrAiKet number and 
document number of the filing. 

Kindly date stamp the enclosed additional copies of this letter at the 
time of fl and reran: ui^m to our messenger. 

Please note th.̂ t copies of ihese filings are also enclosed on a 3.5-inch 
diskette in WordPerfect t . 1 f. rmat. 



. ' V . ^ N O I - D <Sc P O R T E R 

Hon. Vernon A. Williams 
September 30. 1997 
Paec 2 

Thank vou 1 :ir vour assistance in this matter. Please contact me 
(202-942-5858) or Drew '.\. Harker (20:̂  942-5022) if you have any questions. 

Enclosures 
cc: Hon. Jacot) Leventhal 

Confidential \'crsion to 
Restrict' Service List 

(by FAX) 
Public Version to 

Service List 

Dermis G. Lyons 
Counsel for CSX Corpcrat on and 
CSX Transportation, Inc. 
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Public Version 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC AND 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRML INC AND CONSOLIDATED RAIL CORPORATION 

RESPONSE OF APPLICANTS CSX CORPORATION. 
CSX TRANSPORT VTION, LNC, NORFOLK SOUTHERN 

CORPORATION, NORFOLK SOUTHERN RAILWAY COMPANY, 
CONRAIL ESC. AND CONSOLIDATED RAIL CORPORATION 

TO MOTION OF PORT ALTHORIVV OF NT:W YORK AND 
NEW JERSEY 10 SLTPLEMENT THE PRIMARY APPLICATION 

INTRODUCTION AND SL7.IMARY 

Applicants CSX Corporation ("CSXC"). CSX Transportation 

("CSXT").^ Norfok Southern Corporation ("NSC"). Norfolk Southern Railway 

Company ("NSRC"),*" Conrail Inc. ("CRI") and Consolidated Rail Corporation 

("CRC")'̂  hereby oppose the Motion of the Pon Authority of New York and 

New Jersey ("Port Authority") to require Applicants to supplement their primary 

application in this proceeding.' 

1 CSXC and CSXT are referred to collectively as "CSX." 

" NSC and NSRC are referred to collectively as "NS." 
1, 

' CRI and CRC are referred to collectively as "Conrail." 
4 

The Motion is denominated as NYNJ-13. For simplicity, it will be cited here 
as "Muiion." 



Over three months after the fling of the Primar>' Application in this 

case on June 23. 1997. and over two months after its acceptance by the Board, 

the Port Authority has evidently concluded that the .Application did not contain 

the level of detail on cenain matters which the Port A-'thority would have 

wished. It seeks an order from the Board that the Application be supplemented. 

While disclaiming any "desire to delay th-; final disposition of this proceeding" 

(Motion at 7). the Pon Authority nonetheless urges that the record be left open 

on cenain issnes and that at some stage the tfiree .Applicants be •)rdered to file 

"their respective' olans and sets of suppcning verified statements with the Board 

summarizing their jirogress in developing work flans for the day-to-day minutiae 

of operations in the Shar-'d .Assets .Areas. These filings are then to be the subject 

of a period of deposition discover̂ ' by the Pon .̂ .uthority and presumably by tiie 

avowed opponents of the Transaction. Next the Port Authority and the opponents 

are to fi!e their responses, presumably followed by a rebuttal from the 

.Applicant:.: all this on its own schedule while the remainder of the case i'. to 

proce J cn the Board's schedule. 

The Motion should be denied: 

The .Application fulfills ail requirements of the Board's rules and the 

specific requirements of Decision No. 7, decided May 29. 1997. 

The Motion apparently claims to seek a missing "operating plan" (or, 

apparently, three such plam) within the meaning of 49 C.F.R. § 1180.8."* In 

^ The pertinent provisions of § 1180.8 are the preamble of subsection (a) and 
item 1 of its specifications, which read as follows: 

§ 11S0.8 Operational data. 

(a) For major and significant transactions: 
Operatir ,, plan (exhibit 13). Submit a suivimary c; the 
proposed operating plan changes, based on the impact 

[Footnote continued on next page] 



fact, what it seeks are the minuiiae ot tne iiandling of switching operations, 

organization of forces, dispatching, etc., which are part of the evolving process 

of running a railroad's yard and similar activities, a process that changes over 

time anci is cor.inuously adapted to changing conditions It does not seek the 

basic patterns of service on a line-haul basis that aie contemplated jy the 

regulat'ons. These all have been furnished, to the Fort Autlioritv's apparent 

satisfact. ^n. 

The Applicatio:; contains voluminous information concerning the 

governance ana workings of the Shared Assets Areas and detailed operating 

agreements for the Shared Assets Areas, including one <T,ecifically tailored to the 

Nonh Jei5 »y Shared Assets Area, about which the Port Authority expresses 

concern. 

The Motion seeks to involve the Board in the micromanagtment of a 

priv-ite business in an inappropriate way and to require forthwith a definit.ve 

[Footnote continued from previous page] 
analyses, that will result from the transaction, and their 
anticipated timing, allowing for any time required to 
complete rehabilitation, i pgrading. yard construction, or 
other major operational changes following 
consummation of the proposed transaction. The plan 
should make clear the gains v. service, operating 
efficiencies, and other benefits anticipated from the 
merger. The plan should include: 

(1) The patterns of service on the properties, 
including the proposed principal routes, proposed 
consolidations of main-line operations, and the 
anticipated traffic density and general categories of 
traffic (including number of trains) on all main and 
secondary lines in the system. Identify all yards 
expected to have an increase in activity greater than 20 
percent. Changes in operations may be stLiimarized in a 
pro forma density chart. 

(Tlie other specifications of § 1180.8(a) are even more remote from what the Port 
Authority seeks.) 
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"plan" or "plans" foi what is essentially a process that all railroads must go 

through on an ongoing and continuing basis lo run their daily activities. 

Thf Motion contradicts the approach of informal cooperation and 

consultation advocated on the record by the Port Authority s co msel at the close 

of the deposition of CSX's Chief Executive Officer. John Snow. It seeks ) 

substimte for it a forensic process which is ill idapted for the fine-mning of 

day-to-day operations in the Shared Assets Areas. 

Finally, under the claim of not wishing to affect the ultimat-; decision 

in the case, the Motion seeks to launch a separate adjudicative process on a set of 

issues which can onh complicate tne procedural progress of the case and ha\e 

potential for delaying its outcome. 

STATEMENT Ot FACTS 

On June 23. 1997. the Applicants filed their Application in this matter, 

covering eight volumes contain.̂ d in over 20 separate books. The Application 

contained, in two separate books with a total of more Lian 1000 pages, the 

operating plans and sponsoring verifiid statements of both CSX and NS, one in 

each of the two books There is nc issue raised that these operating plans were in 

any wav not fully responsive to the text of Section 1180.8. (See note 5 above; 

Vols. 3A and 3B. passim.)^ The third applicant, Conrail. submitted no operaiir.j 

plan. While Conrail is to have certain continuing operation as a railroad 

following approval and consummation of the TransactK">n, the AppUc uion made it 

plain thai following the Transaction, it would hav>* operations in thret defined 

shared assets areas, but those operations would be performed for the accornt of 

^ "'Vol." references are to the Volumes of the Application, CSX/NS-18 
through 25. 
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CSX and NS, to facilitate their service to the public. Vol. 1 at 58; Transaction 

•Agreement. § 11.13. Vol. 8B at 76. 

The three shared assets areas are the North Jersey Shared Assets Art.-̂ ., 

as to which the Port Authority expresses its particular concern; the South Jersey/ 

Phi'adelphia Shared Assets Area: and the Detroit Shared Assets Area. These 

Shared Assets Areas were developed on the basis of negotiations between CSX 

and NS largely because they are areas where both pa.ties needed to have access in 

order to provide the public the level of competition that the Application 

contemplated and because of the infeasibility of separatir̂ n of trackage between 

the iwo. (Snow V S.. Vol. 1 at 314-15. McClellan V.S., Vol. 1 at :M4.) 

The Applicati n made i. 'ain tl.at Conrail is not to be dissolved as part 

of the Transaction thâ  the Application contemplated. Vol. 1 at 7-9, 31-42, 43. 

45-49, 55-58. aiid ol-62. Instead iti corporate existence was to be preserved. 

Vol. I at 7-5 31-35. and 55-58. Indeed, it would continue to own. either 

directly or through s- * '̂-idiaries, substantially all of its present assets; most in two 

subsidiaries. NYC and PRR. which would, respectively, enter into long-term 

operating agreements with CSX and NS. Vol. 1 at 7-9. 34-42, 44-45, and 56. 

The Shared Assets Areas would be among the assets that Conrail itself would 

retain. Vol. 1 at 8, 41-42, 45-49. While to some extent each of CSX and NS 

could conduce operatioa«^ directly in the Shared Assets Areas (and wbJe all 

operations in those areas would be for the account of one or the other of them), 

Conrail is to serve as operator in the three Shared Assets Areas. (See 1 Inrth 

Jersey Shared Assets .\rea Operating Agreement, Vol. 8C, § 3, at 75-79 see also. 

Vol. 1 at 43 and 45-49.) 

Applicants moved, in their Petition for Waiver or Clarificarion 

(CSX/NS-2), that the filing of certain pro forma fmancial statements for Conrail 
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in .nt; Application be waived. In response to this, as indicated by the Motion, the 

Board in Decision No. 7 (at page 12) said that it agreed that: 

separate statements for Conrail on a freestanding basis 
would not te meaningful and would not contribute to the 
analysis of che Control Transaction. Applicants should 
be advised however, that we expect thai the primary 
application .vill fully describe the post-transaction 
Conrail. its strucmre. its management, and its 
operations, and. in particular, will address the concerns 
raised by the Port Authority (the nature of applicants' 
operations in the NY/NY Metro Area, the competitive 
impact and economic effect of those operations, the 
investment CSX and NS anticipate making in the NY/NJ 
Metro .Area, and the level of competition that the NY/NJ 
Metro Area will experience following the proposed 
transaction. 

The Application covered these matters fully. The structure and 

continuing functions of Conrail were fully described. This included its 

governance (See Vol 1 at 33); the organization of NYC and PRR. its 

Subsidiaries; the disposition of Coru'ail's assets and liabilities (id. at 34-42); and 

the function of the Shared Assets .Areas (id. at 46-49). Detailed descriptions, 

virtually by metes and bounds, and detailed map.> of the Shared Assets Areas 

were subiniued. Vol. 1 at 46-49, Exhibit 1 (Map B), Letter Agreement o*" 

April 18. 1997. E.xhibit A. \'ol. 8A at 368. 370-71. 388-89. 392-96: Vol. 8B. 

Attachment (Map B). See also Tobias V.S.. Vol. I a" 481-82; Finkbiner V S., 

^'ol 2B at 37-40; Wilkins V S.. Vol. 2B at 342-44; On-ison V S., Vol 3A 

at 68: CSX Operating Plan V(!. 3A at 213-5:. 299 and 343-49 (see also 

CSX/NS-33. Errata to Prunaiy Application ("ErraD ), substitute page 343); 

Mohan V S.. Vo . 3B at 20-28 (see giso. Errata, substimte page 21); NS 

Operating Plan Vol. 3B at 95, 111-23, 328, 390-98; and Vol. 6A at 28-29, 

65-67: CSX/NS-54. Errata and Supplemental Environmental Report to Volume 6 

(Environmental Report) of the Primary Application at 2, changes to page 65 

and 67). 69; 
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The detaiied agreement': governing the structure, governance and 

operations of the continuing Conrail. including the Shared Assets Areas, were 

submitted in the Application. See April 8. 1997. Letter Agreement. Vol. 8.-\ 

at 35C-399; the LLC .Agreement, providing for the governance of CRR Holdings 

LLC. the jciintly-owned entity through which joint control of the continuing 

Conrail would be exercised (Vol. 8A\ ai 400-30); Tran.saction Agreement and 

Schedules. Vol. SB at 1-121. The agreements presented included the Shared 

.Assets Operating .Agreements for each of the three Shared .Assets Areas (see 

VP;. 8C at 57-176). 

The Operating Agreement for the North Jersey Shared Assets Area, the 

focus of the Pon Authority's concern, is among tiiose presented and is found at 

Vol. 8C at 57-96. It covers numerous details concemin", the governance and 

operations of that Shared .Assets Area including the function of the CRC Board; 

the functions and qualifications of the General Manager; tlie statu^ of the 

.mployees: the responsibilities and duties of CRC (Section 2. id,, at 73-74): the 

•six independent rights of operation of CSX and NS; the qualification of crews; 

the grant of certain reciprocal operating rights: the performance of switching and 

> ard serv ices; provisions establishing that all work m the area is to be done for 

the accounts of CSX or NS; ? piohibition on the sharing of CSX's waybill 

information with NS and vice versa; the responsibilities for dispatching, 

w eighing. freight claims, freight car repairs, train services, wrecking services, 

and access to the area (Section 3, /J. at 75-79\ the responsibilities as to 

furnishing operating equipment and effecting locomotive servicing and rep.'>irs, 

and for various types of maintenance, routine and program, and m.aintenance 

standards (Sections 4 and 5, id. at 79-81); the responsibilities for capital 
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improvements of vary ing kinds (Section 6. id. at 82-85);*̂  accounting: costs and 

budgets: and the formula for cOSt sharing (Sections 7, 8 and 9, id at 85-90). 

Other provisions completed the Agreement, which in total, was designed to 

provide a strucmre w hich w ould permit the two carriers to make use of the 

Snared Assets .Areas on an impartial basis, while preserving their competitive 

identities, and while giving each of them an incentive to use the Shared .Assets 

Areas by providing for the payment ct'established "in erest rentals" which would 

be "sunk costs" so that the cost of each shared assets area to CSX and NS would 

be dependent only in pan on their respective usage. See id. at 68. 90-96: Vol. 1 

at 57. 622-23: Vol. 8B at 50 (§ 4.5). 

A joint verified statement of finance officers of CSX and NS, Messrs. 

Sparrow and Romig. provided additional details as to the continuing Conrail and 

as lO the interest rentals, usage fees and other aspects of the Shared Assets Areas. 

See Vol. 1 at 619-27. The Port Authority took the deposition of these gentlemen 

and asked them questions on a variety of subjects. Sparrow/Romig Depo. 

at 40-86. 

In addition, the operating plans of CSX and NS. contained in 

Volumes 3A and 3B of the Application, provide a great deal of iniormation about 

"the nature of applicants operations in the NY/NJ Metro aie i , " in full 

compliance with Section 1180.8 and Decision No. 7. The contemplated principal 

routes and patterns of sen ice described by CSX and US include routes through or 

terminating in the Shared Assets Areas, including the North Jersey Shared Asset 

The Port Authority seems not to have reviewed this Agreement. In their 
examination of the witnesses Sparrow and Romig, the Port Authority insisted on 
asking the w itnesses their understanding of the responsibilities for capital 
improvements as if the .tgreement did not exist, and without putting the 
agreement before them: thereby substituting a memory contest for an examination 
on the implementation or interpretation of the agreement. Sparrow/Romig Depo. 
at 79-85. 



Area. See Vol. 3A at 117-19. 124-32. 141-52, 343-48; Vol. 3B at 95. 113-16. 

The operating plans specifically describe the contemplated train service to. from 

and through the U rJi Jersey Shared Asset Area. Vol. 3A at 177, 343-44; 

Vol. ZB at 135-164. 446-450. Specific train schedules were placed in the 

document depository and, pursuant to Decision No. 19, later filed with the Board 

and provided to requesting parties. Contemplated yard and terminal changes and 

consolidations in the .Shared Assets Areas, including North Jersey, are described 

in detail. See Vol. 3A at 213-53; Vol. 3B at 179-223. Major changes in the 

number of cars handled in North Jersey terminals are described at Vol. 3A 

at 429-33 and Vol. 3B at 264. Changes m anticipated traffic densities on all line 

segments, including those in Shared .Assets Areas, are detailed in V A. 3A 

at 429-33 and Vol. 3B at 453-482. 

Furthermore, the effects of ilie Shaied Assets Areas, including the 

North Jeî ey area, in promoting competition are liscussed at length in the 

verified statements of Applicants' economic experts and in the statements of other 

officers of the Applicants. See Kalt V S., Voi. 2A at 7. 21-22, 60-63; Harris 

V S.. Vol. 2B at 15-21. 5̂ ^ a/50 Tobias V S., Vol. I at 481-82; and McClellan 

V.S.. Vol. 1 at 514-23. 

Like all railroad control applications, the Application described the 

basic structure and principal effects of the .'-oposed transaction, including the 

operating matters required by the Board's rules, and, in this case, by Decision 

No. 7 concerning the continuing Conrail. The Application did not detail the 

minutiae of day-to-day implementation. However, because the transaction 

involved cooperative efforts in certain respects between two siaun' . competitors 

who r̂ 'opose to remain competitive with each other, it had to establish bright 

lines defining what they could do and could not do. Thus it contained three 
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heavy books full of agreements (Vols. 8.A, 8B and 8C), some o<" which we have 

addressed al>ove, memorializing the division of opet-ating responsibilities and 

competences between the two competitors and the continuing Conrail, for their 

implementation in the ow nership and division of Conrail and in the Shared /vsseû  

Areas. In this regard, the Application reaches a level of strucmral detail we 

believe no preceding rail control application has reached. 

That detail is said not to suffice. Despite the 40-page Shared Assets 

Area Operating Agreements and the other material identified above - said to be 

only "some very general statements regarding how each [Shared Assets Areas] 

will operate" -- the Motion says that there is not enough. The Port Authority, 

however, does not say precisely what more it wants than is described in the 

Applicition and in the materials included in it. 

The quotations from Messr:. Orrison, Snow and Mohan in the Motion 

(pp. 4. 5, 6) make it plain that CSX and NS are presently engaged in working out 

the details of the Day One operations w ithm the Shared As.>ets Areas. The Port 

Authority wishes to cast this ongoing business process into a concrete mold by 

asking the Board to order that the three Applicants eaeii :;ubmit to the Boaid 

operating pians' (why three plans is not explained), apparently freezing their 

plaruiing activities at some date certain, and submit to examination on verified 

statements regarding them. 

REASONS FOR DENYING THE MOTIO^^ 

The Motion is deticient on many bases and should be denied. 
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I. The Application Meets the Requirements of 

the Board's Regulations and Those of Decision No. 7 

As indicated in the Statement of Farts, there can be no issue that the 

Applicaticn fails to present any information called for by § ] 180.8 or. indeed. 

any specific regulation of the Board for the preparation of railroad control 

applications in major cases It also meets the reqiiirements of Decision No. 7: 

The Statement of Facts outlines the places in the Application where Conrail's 

strucmre. its governance and its continuing operations are speiled out. .As to the 

Shared A.ssets Areas, the roles of Conrail and of the two acquiring carriers are 

described in detail in the three Shared Assets Areas operating agreements. The 

line-haul movements that begin and end in the Shared .Assets Areas are described, 

in at least the level of detail required by Sect on 1180.8(a)(1), in the iv.o 

operating plans of CSX and NS. The competitive impact of those operations is 

plain from the Application. The level of competition in the shared assets areas 

themselves is plainly set out: the areas and facilities which serve or are served by 

the two carriers in common are delineated, as are those which are set aside for 

the exclusive use of one or the other. Other carriers presently having access 

within thv' Shared .Assets .Areas will have their rights preserved. Those 

investments that are contemplated for improvements in the Shared Assets Areas 

are discussed. (Vol. 3B at 89, 92.) There has been no default in compliance 

with the Board's regulations and order. 
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II. The Motion Seeks to Involve the Board in an Unprecedented 
.Micromanagement of Dav-to-Dav Railroad Activities 

The Motion thus calls for the Appiicants to produce a document - or 

8 

three d̂ ,?uments - presumably describing the nuts-and-bolts of the daily 

activities in the North Jersey Shared Assets Area. While in real life the 

orgamzation of those activities will be a continuing effort, both in the planning 

stage and with course corrections as implementation takes place, under the 

Motion the description of the day-to-day activities is presumably to be frozen at a 

particular moment of its development and submitted to the Board as part of the 

Application It is plain from the Motion that the descriptions thus filed are to be 

an integral pan of ^hat the Board is to approve or disapprove. (Motion at 6.) 

The extent to which adjustments could be made after the Board's approval is not 

clear; nor is it clear how such adjustments might be practically carried out. if 'he 

Application is deemed premised on a highly detailed and specific description of 

the details of administration of the Shared Assets Areas. 

The Board will presumably be seen as putting its imprimamr on the 

specifics of the methods of implementation of the basic plan, currently presented 

in the .Application, by receiving and passing on the detailed implementation 

information requested b\ the Pon .Authority Indeed, that seems to be the point 

of the Motion. This appears to be contrary to the basic premises of the staaites 

administered by the Board and by its predecessor and by their approach tc the 

The Motion calls for the Applicants to submit "their resp)ective" plans. 
(Motion at 1.) It expresses concerns that three rail carriers will operate in the 
area. (Id at 3.) We are at a loss to imagine how the present, independent. 
Conrail is to produce an individual plan as to how the continuing Conrail will 
operate in the Shared Assets Areas. The present Conrail is independent of CSX 
and NS. It runs a common carrier railroad operation throughout the northeastern 
quadrant of the United States. The connnuing Conrail will be controlled by CSX 
and NS. It will perform railroad operations within the three Shared Assets Areas 
solely for the account of CSX and NS to assist them in rendering oervice to the 
public. 
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administration of those regulatory stamtes. In railroad combinations, the 

railroads involved submit a plan, in a specified level of detail — not as minute as 

that contemplated by the Port Authority - to the Board. If the Board proceeds to 

find the Application consistent with the public interest, the parties are authorized 

to carry it out. The nuts and bolts of how they carry it out is left up to them and 

they are responsible for how they carry out the transaction if it is consummated. 

The Board has the task of regulator, not that of manager. It is the task 

of the private companies to manage and they are responsible for the outcomes of 

meir management. To be sure, the Board has, on at least one occasion, imposed 

monitoring conditions on rail combinations. See UP.'SP at 146-47, 279-80, 

.Appendix G, § 22b-a, § 23b-d. These have taken the form of the requirement of 

periodic reports, with the possibility of special reports, and of public conunent 

and a retention of the Board's jurisdiction. They have not taken the form of 

requiring preapproval of the Board for activities in the ordinary course of 

business ot the combination which the Board has found to be in the public 

interest. If the reports indicate a simation which the Board feels needs 

correction, or if such a situation is reported to the Board in the monitoring 

process b\ comments o. the public, the Board, w ithin the limits of its jurisdiction 

and its lawful'y-imposed conditions, can step in and order a correction. This is a 

far step from Board examination of prospective implementing arrangements 

following a forensic process, which is what the Port Authority seeks. The 

Motion, which proposes this, thus appears to be both unprecedented, contrary to 

the consistent administrative interpretation and implementation of the g./veming 

statutes and contrary to sound principles of regulatory oversight. 
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III. The Appro£:ch of the Motion Contradicts the Principles Espoused 
bv the Port Ar*hority on the Record of this Proceeding 

The deposition of John Snow. Chief Executive Officer of CSX. was 

taken on September 18. 1997. and the Port Authority, through its present 

counsel, were among the parties questioning. At the end of those questions, 

labelling it the "S64 Question." the Port Authority's counsel, speaking about the 

imp'.enciu'.ng process in the North Jersey Sha.ed Assets Area said that the Port 

Authority 

Mr. Snow replied that 

The Port Authority's counsel commented on the answer, without 

objection, as follows: 
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The preference of the Pon .Authority for an info.-mal but meaningful 

consultative process, expressed on the record ui the presence of the Port 

Audiority's in-house Deputy Gener.'.' Counsel (Snow Depo. at 5), has now 

changed into pouring matters best suited to railroad decisionmaking after informal 

consultation into the mold of forensic process. This, despite a willingness to 

have informal discussions on the part of the Applicants: Mr. Snow had met on 

several occasions with the senior officials at the Port Authority before the Port 

Authority's counsel maae the remark:> quoted. In addition, several senior 

operations, transpoitation and strategic planning' officers of N5 have met on 

several occasions with representatives of the Port Authority to keep it apprarsed 

on the issues raised in the M'Hion. The Applicants carmot understand why a 

preference for a formal treatment of these details, rather than an informal 

consultative approach, is now being pursued by the Port Authority. 

rv. The Inevitable Result of Grantir^ the Motion Would be To Delay 
and Obstruct the Orderly Prosecution and Consideration of the 
Application 

The Port .Authority states that it is not attempting to delay the schedule 

promulgated by the Board in this matter. At the present time, discovery from the; 

.Applicants will be completed in October and parties opposing the transaction, 

seeking conditions, making comments on it, or filing inconsistent or responsive 
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applications, are to do so by October 21. 1997. The Applicants are to file 

rebuttals and responses to those filings by December 15. 1997; and replies by the 

parties filing inconsistent and responsive applications are due by January 14, 

1998. Briefing is to take place by February 23. 1998, oral argumen:. at the 

Board's discretion, on .April 9, 1998. and the Board s decision, by June 8, 1998. 

A schedule for the Envirorunental Impact Statement relating to the Primary 

Application is interlaced with the schedule just mentioned. 

According to Mr. Snow's testimony, as quoted by the Port Authority, 

the details for the implementation of the integration are currently being worked 

on: the plamiim must involve 

Instead of proceeding deliberately with plarjting and implementation, 

the Port Authority urges diat the Applicants ought to "develop and file these plans 

promptly." so that there "should be no delay in the final aecision of the Board." 

(Motion at 8.) 

Following the "hurry up" call for filing of the detailed implementation 

arrangements, which of course must be satisfactory to both CSX and NS (a point 
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which the Motion overlooks), the Motion contemplates a period of the taking of 

the depositions of the persons sponsoring the supplemental filings. Following 

that, the nonapplicant parties are to file comments. Presumably some time would 

be allotted for replies by the Applicants. 

Obviously, even if the filings contemplated by the Motion were to be 

effected in haste - not an appropriate method - the result would be a segment of 

the case that would be going tluough its procedural steps some months behind the 

rest of the case. The Motion makes no proposal to change the October 21, 1997, 

date altogether. How the two parts of the case would be put together is not 

explained; for how one is to "catch up " to the other, the Port Authority has no 

operating plan. 

It is thus apparent that if the Board were to grant the Motion, it would 

either compel CSX and NS to make hasty, premamre implementing decisions so 

they could be written up and filed, or force a delay in the decision date or. most 

likely, do both. The distraction of th'. parties by these activities from their roles 

in th(. rest of the case must also be considered. The scenario proposed by the 

Motion involves the Appl'cants taking the depositions of the nonapplicants' 

witnesses while aic nonapplicants take the depositions of the Applicants' 

witnesses sponsoring the implementation filing. This could be followed by the 

two sides filing comments at the same time on varying pieces of each other's 

cases. The Motion suggests no practical way of doing this and overcoming this 

problem. 

CONCLUSION 

The Applicants agree that the North Jersey Shared Assets Area ~ and 

the other Shared Assets Areas — are of importance in the Application they have 
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filed with the Board and to the new competitive services and new single-line 

services that they propose to introduce. The Applicants have submitted in their 

.Application a very substantial amount of material on that and the other Shared 

Assets A'eas and on the strucmre and operations of the continuing Conrail. The 

day-to-day implementation of the activities to be conducted in the Shared Assets 

Areas is receiving the attention of CSX and NS. as the record cited by the Motion 

itself demonstrates. Working out those details is the responsibility of the 

Applicants vvith appropriate consultation with interested parties, not a matter to be 

the subject of a lawyers' forensic process. Unfortunately, the Motion overlooks 

this and its grant could only result in an imnpropriate micromanagement and a 

delay of the consideration of the Application. 

For the reasons stated, the Motion should be denied. 
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