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BEFORE THE 
'^URFACF TR.XNSPORTATION BOARD 

Finance I3ocket .No. 33388 

CSX CORPORATION AND CSX TRANSPOR FATION INC 
NORFOLK SC UTHERN CORPORATION 

AND NORFOLK SOUTHERN RAIL >A\ COMPANY 

—CONTROL AND OPERATING LEASES/AGREEMENTS— 

CONRAIL INC. ANO CONSOLIDATED RAIL CORPORATION 

COMMENTS, EVIDENCE AND REQUEST FOR CONDITIONS 

OF 

NIAGARA MOHAWK POWER "OBi'ORATION 

Niagara Mohawk Power Corp'^raiion ("NTMO"^ hereby files its Comments, 

Evidence and Request for Corditions in this proceeding concerning the joint 

application of CSX Corporation and CSX Transportation, Inc. ("CSX") and Norfolk 

Southern Corporation and Norfolk Southern Railway Companv ("Norfolk 

Southern") for authorization to acquire, diviae, ana operate the assets of Conrail 

Inc. and Cons ilidated Rail Corporation ("Conrail") (collectively "Applicants"). 

I. INTRODUCTION AND SUMMARY OF RELIEF REQUESTED 

NIMO IS an investor-owned electric utility with headquarters m Syracuse, 

NJW York. NIMO v.wns and operates two coal-fired generating facilities, the C.R. 

Huntley Station ("Huntley Station"^ locatod in Tonawanda New York and the 

Dunkirk Steam Statior, ^"Dunkirk Station") located in Dunkirk, New York. The 



propoNt'd acquisition and division of Conrail by CSX and .NS wil l hav(> a serious 

adverse impact on NIMO's Huntley and Dunkirk facilities. These faciliMes wi l l be 

competiti\ely disad\antaged :-i>-a-vi> plants of competing utilities in the proposed 

Shared .Assets .Areas of lA'troit and Southern .New Jeisey/Philadelphia. NIMO's 

Huntkn and i:)unkirk Stations wil l be captive to CSX under the proposed 

transaction, whereas utilities located in the shared assets areas wil l obtain dual 'Til 

service from both CSX and NS. As a captive shipper, NIMO expects to face rate 

increases under the existing proposal, which are likely to be magnified as CSX 

attempts to recover the substantial, mu'M-billion dollar acquisition premium paid 

for Conrail. In addition, the claimed benefits of competition coal mines located in 

the former Monongahela Railroad ("MGA") service area and Ihe .Ashtabula Coal 

Storage and Transfer Terminal ("Ashtabula") wil l be unavailable ô NIMO. NIMO 

IS further concerned abou> the competitive impact of the proposal on a potential 

transportation alternative and an important supplier of coal. Mine 84. 

Accordingly, NIMO respectfully .oquests the Surface Transportation Board 

("STB" or "Board"), pursuant to • ts authority under 49 U.S.C. § 11324, to impose 

conditions go\erning the transaction that wi l l amelio ate the competitive harm 

that wi l l occur to NIMO, as described more fully herein. An outline of this 

submission and a summary c* the conditions requested 'oUows. 

A. Outline Of This Submission 

NTMO's Comments, Eviaence and Request for Conditions consists of a single 

volume comprii?d of four parts: 

1. Part A contains the comments submitted by NIMO and a formal 

request for conditions, including legal argument in support thereof. 

2. Part B contains the Verified Statement of G. W. Fauth III ("Fauth 

V.S.") and accompanying exhibits. Mr. Fauth is an outside consultant who Las 

conducted an independent analysis of the impact of the proposed transaction on 



NTMO s taciiities. 

3. Part C contains the \'erified Statement of James H. Bonnie 

("Ronnie \'.S. '). Mr. Bi>nnie is the .Manager, Fuel Procurement, Transportation and 

CiMitract .Administiafion for NIMO. Mr. Bonnie describes NTMO's facilities, 

operations, and transportation requirements and discusses the expected adverse 

impact of tl\c proposed transaction on two of NIMO's coal-fired generating stations. 

4. Part D contains the J )int Verified Statement of Scott ' ) . 

Leuthauser and Michael I . Madus ( Leuthatser/Mathis V.S."). Mr. Leuthhauier is 

the Manager of Supplv i'lanning in the Power Transaction and Planning 

LX'partment of NIMO Mr Mathis is the Manager of Generation Performance and 

Fuel .Analvsis in the Fossil and H\dro Generation Department of NIMO. .Mr. 

I euthhauser and .Mr. Mathis nMntly describe NIMO's ivholesale market acti\ it\-, the 

increasing competiti\e pressures on utilities irising from federal and state 

legislation and regulatorv requirements, and how IN ' IMO w i l l be competitively 

harmed by the proposed transaction. 

5. Part E contains excerpte from deposition transcripts concerning 

this proceeding. 

B. Keliet Requested 

To prevent the adverse competitive impacts of the proposed transaction, 

NiMO requests the following relief: 

1 • Relief Requested by the Erie-Niagara Rail Steering 
Committee 

NIMO is a member of the Erie-Niagara Rail Steering Committee ("ENRS"; 

and supports each aspect of the relief requested by that organization in this 

proceeding which would alleviate the anticompetitive effects of the proposed 

transaction with respect to NIMO. These conditions are: 

(a) (i) Creation by the Applicants of another Shared Assets Area, 



I.e., the "Niagara Frontier "shared .Assets .Area" which would permit equal access to 

both CSX and NS by Conrail customers, including NTMO's Huntlev and Dunkirk 

Stations, and (ii) in additii)n, establishment ivithin the Niagara Frori f:r Shared 

.Assets .Area of reciprocal snitching ar.'angements for all current Conrail customers 

(including NI.MO's Huntley and Dunkirk Stations) that would allow other rail 

carriers serving the area, such as CN, CP and existing shcrtline operators, also to 

provide competitive :̂ ervice and at a reasonable le\el of charges, i.e. $156.00 per car. 

(b) Alternatively, if a Niagara Frontier Shared Assets Area is not 

created, approval of the joint acquisition of Conrail should be conditioned on the 

reciprocal grant of terminal trackage rights to each other by CSX and NS for 

operations over the Conrail lines in the same geographical area coveied bv the 

;.>roposed Niagara Frontier Shared Assets Area; ownership and operation of th*̂  

Conrail assets in that area would be divided as proposed by the applicants, but all 

current Conrail customers, such as NIMO's Huntley and Dunki.'< Stations, would 

recei\ e rail serx'ice directly from both CSX and NS; ana a reasonable level of cnarges 

for the reciprocal terminal trackage lights would be established, i.e., a rate of S0.29 

per car mile. 

(c) If "pithe: of the above alternatives is established, approval of the 

proposed transaction should be conditioned on the establishment by CSX and NS of 

reciprocal switching to all current and future customers that are or wi l l be served by 

the Conrail lints located within the Niagara Frontier Shared Assets Area, such as 

NIMO's Huntley and Dunkirk Stations, and a reasonable reciprocal switcning charge 

should be established, i.e. $156.00. 

(d) If none of the above conditions proposed by ENRS are adopted 

by the Board, hen the Board should condition approval of the transaction on the 

granting of trackage rights by CSX to NS that would permit NS to serve the Huntley 

and Dunkirk Stations directly as follows: 



(i) Huntlev Station—Under the proposed transaction, NS 

would obtain o\erhead trackage rights on Conrail's BeU Line Branch and Niagara 

Branch (which lines are proposed ti> be allocated to CSX), from which lines .NI.MO's 

Huntlev Station is accessed. The Bc>ard should order tha* these oxerhead trackage 

rights be modified to allow .NS the right to operate t)\er such tracks and any 

necessar\- connecting tracks in order to access and serve NTMO's Huntley Station, 

including deliverv of coal to the Hundev Station. 

(li) Dunkirk Station- Trackage rights in favor of NS should 

also be established over Conrail's Chicago Line between Control Point 58 (CP 58) 

near Westfield, New York, to NIMO's Dunkirk Station which is located near CP 42 

in Dunkirk, New ^ ork m order to allow NS to access and serve NIMO's Dunkirk 

Statuin, including the deliverv o' coal to that -tation. 

These trackage rights to both Huntley and Dunkirk Statit ns would permit NS 

to pro\ ide direct ser\ ice to these NIMO facilities, in addition to direct service by 

CSX, thereby alle\ lating the competitive harm that would otherwise occur to .NI.MO 

as a result of the proposed transaction. To the extent that connections, crossings, 

and related rail facilities are required to permit the exercise of the above trackage 

rights b\ .NS, the Board should further condition approval of the transaction upon 

any necessary construction or relocation of tracks or other steps necessarv to permit 

such trackage rights operations by NS to serve NTMO's Huntley and Dunkirk 

Stations. As Mr. Fauth emphasizes in his accompanying testimony, there are no 

operational reasons that would preclude the granting of the requested trackage 

rights. Fauth V. S. at 20. 

n. DESCRIPTION OF NIMO'S OPERATIONS AND THE HUNTLEY AND 
DUNKIRK S: ATIONS 

NIMO is engaged in the generation, transmission and distribution of 

electricity to communities in upstate New York. As a retail provider of electricity. 



NIMO serves 1,556,000 custi>mers in 37 counties and 669 cities, towns and villages. 

Bonnie \'.S. at 2. NIMO's total ser\ ice area is approximately 24,000 square miles Id. 

NIMO alsi> engages in the sale of electricity in the wholesale narket as a participant 

in the New York Pt>wer Pool ("N^PP"). NIMO owns and operates a number of 

power plants in several areas across upstate New York. At issue in this proceeding 

are NIMO's two coal-fired generating stations located in western New York. As 

earlier indicated, these fa:ilities are the Huntley Station which is located just north 

of Buffalo, in Tonawanda, New York and the Dunkirk Station located in the citv of 

Dunkirk, New York. 

A. Huntley Station 

The largest of NIMO's coal-fired stations, Huntley is situated on the Niagara 

River, three miles downstream from the City of Buffalo. Huntley Station began 

commercial service in 1916 and was renowned for its reputation as the largest coal-

fired plant in the u-orld during World War II . Bonnie V.S. at 3. The plant has since 

been continuouslv modernized and maintains four 100.000 kilowatt units and two 

200,000 kilowatt units. Huntley Station currently produces 7''5,000 kilowatts of 60— 

hertz power and feeds that power into the NYPP to serve NIMO customers across 

the state. 

Huntley Station obtains bituminous coal from mines located in the 

Pittsburgh Seam, which is located in southwestern Pennsylvania and northern 

West X'irginia. The primary coal source for the Huntley Station currently is the 

Bailey mine, although coal has been bought from the following otner coal mines in 

the area: Blacksville, Loveridge, Warwick, Mine #84, Shannon, and Tanoma. 

Bonnie V S. at 4. 

Huntley Station is dependent upon rail transportation for coal deliveries. 

.Although NIMO has been able to bring a limited amount of coal to the Huntley 

Station bv vessel, as discussed below, there are serious limitations on this 



transportation .ilternati\e that i^re\ent NIMO from using lake \essels to deliver all, 

or e\en a significant portion, of Hun.lev's coal requirements. Toda\, Huntlev 

Station is captixe to Conrail for rail delixeries î f coal. Conrail also ser\es the mine 

origins listed abu\'' and, tt\us, provides coal k'liveries to Huntley Station in single-

line service. The Huntlev Station tvpically receives four Conrail trains per week 

consisting of 100 to 105 loaded cars. Fauth \'.S at 11. Coal delivered to Huntley 

Statioii trax eis through a svstem of C(mvevors and can be brought directly into the 

plant or stored on a large coal pile. Bonnie V.S. at 4. The Huntley plant normally 

maintains a 20 dav supplv ..̂ f coal, approximately 100,000 to 150,000 tons. hi. 

B. Dunkirk Station 

Dunkirk Station is situated on a peninsula jutting out into the City of 

L)unkirk h.arbi^r on Lake rrie. The Dunkirk Station came into operation in ĥe 

1950s. Initiallv comprised of two coal-fired units, today the plant maintains four 

such units, two with a capacitv of 100,000 kilowatts, and another two with a capacity 

of 200,000 Kilowatts. On a\erage, the station produces 600,000 kilowatts of 60-cycle 

power, which is also fee into the N \ PP. Bonnie V.S. at 5. 

Like the Huntlev Station, Dunkirk Station obtains coal frcin sources in the 

Pittsburgh Seam. The p-imarv mine sources for Dunkirk Station currently are 

Blacksvi'L' and Cumberland, although coal from the Bailey, Loveridge, Federal 2, 

Humphrey and Vv'arwick mines has ai.;o been burned at Dunkirk Station. Bonnie 

V.S. at 5. 

The Dunkirk Station is primarily dependent upon rail service for its coal 

deliveries, and Conrail ;s the only carrier that can physically serve the station.' 

Currentlv, the Dunkirk Station receives weekly rail deliveries of coal, generally 

1 Although NJ. ilso has a main line of rail that runs through the City of Dunkirk, this line does 
no: >er\ e NIMO's Dunkirk facility NS s line is located several hundred yards east of Conrail's main 
line. Moreover, the Dunkirk facility is not open to reciprocal switching, although NS maintains a 
\ iable interchange in Dunkirk. Fauth V.S. at 15, 16. 
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compri--od of ^0 cars, wi ; 100 tons of coal in each car. Fauth \'.S. at 15; Bonnie V.S. 

at 5. Loaded rail cars are placed on a dumper at the station and are weighed and 

unK'aded in less than a minute. Bonnie \'.S. at 3-h. The coal is either brought 

directh' into the plant '•tored on the coal pile on the plant's grounds, hi. The 

Dunkirk Station normallv maintains a 21 to 28 day supply of coal. Id. .A more 

detailed description of the operations and process for receiving coal at the Dunkirk 

Station IS included in the testimony of Mr. Fauth. Fauth V.S. at 14-16. 

lU DESCRIPTION OF NIMO'S CURRENT TRANSPORTATION SERVICE AND 
CONPETITIVE OPTIONS 

.As noted above, the Huntlev Station is almost exclusively dependent upon 

rail deli\eries of coal. In 19'̂ 6, the plant received a total of is, all of 

which were delixered solelv by rail, with Conrail being the exclusive provider of 

transportation to the station. Bonnie V.S. at 6. In 1995, out of a total of 

tons, Conrail delivered • ons, with the balance, tns, being delivered 

bv water \essel. hi. Between lanuarv 1 and October 7, 1997, the Huntley Station has 

received a total of -ns, with tons being delivered by Conrail and 

the balance, delivered by vessel, hi. During 1997 and the prior two years, 

there ha\ e been no truck deliveries of coal to Huntley Station, hi. 

Dunkirk Station is also captive to Conrail for tne majority of its coal 

de.ivenes by rail. In 1996, Dunkirk Station received a total of tons, of 

wlucl s were delivered by Conrail 3ns were delivered by vessel, 

and ....s were delivered by truck. Bonnie V.S. at 7. In 1995, Dunkirk 

received a total of . tons, of which >ns were delivered by Conrail, 

tons were delivered by \essel, and ons were delivered by truck. Id. 

Bet\.een January 1 and October 7, 1997, Dunkirk Station has received a total of 

tons of coal with . tons delivered by Conrail and s delivered 

bv vessel. There have been no truck deliveries of coal in 1997 to Dunkirk Sta«:ion, 



and no significant deliM-ries ot coal by truck are anticipated, hi. 

While coal delnerics have been made to .NTMO's Huntlev and Dunkirk 

Stations b\ \essel, such deli\eries. are se\erely limited, particularlv at Huntlev, due 

to weather conditions, \essel ax ailabilit' , ice conditions, unpredictabilitv of the 

shipping season, and, in connection with the rail-water movements to Huntlev 

Station, constraints and costs associated with Black L.̂ ck Rock Fauth \'.S. at 13; 

Bonnie \'.S at 8. 

Vessel deliveries of coal to Huntley must pass through Black Rock Lock, 

which !s kicated where Lake Erie drains into the Niagara River. Larger \essels are 

forced to use ttie Black Rock Lock and Channel, which provides protection from fast 

currents and rapids associated with the Niagara River, and because ot a height 

restriction on the Niagara River. Fauth \',S. .it 13. \'essels ihat pass through the 

lock are restricted to a length of 625 feet, a width of 68 feet, and a depth o\ er IcKk sills 

of 21.6 feet, and tnese restrictions require that smaller \ esselL; be used for deli\'eries 

of coal to Huntlev Station. Id. at 13. But even more significantlv, movements of 

coal by this mode are suspended during the winter months due to weather 

conditums, which genera"v require that the lock be closed from Januarv 1 through 

mid-.April. Fauth \'.S. at 13; Bonnie V.S. at 9. In some cases the lock has been closed 

as late as earlv May. Id. For practical purposes, NIMO can schedule rail-water 

nun ements to Huntley Station only .seven to eight months of the year. Bonnie V.S. 

at 9. 

It would not be feasible for the Huntley Station to receive al', or even most, of 

its coal \ ia rail-waier movements. Fauth V.S. at 14; Bonnie V.S. at 9. This would 

require NLMO to store approximatel; tons of x essel-delivered coal by early 

December, assuming a four-month winter storage period from mid-December to 

mid-April. Bonnie V.S. at 9. Coal bum at Huntley Station during the Vv'inter, which 

lb peak d mand, averages ms per day. Id. Ir̂  addition, demand for fossil 
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generation also increases during the months of December through \Jarch due to a 

decrease in hydro generation that genera .y occurs during that time. Id. at 10. 

While Dunkirk Station is not affected by the Black Lock Rock restrictions on 

hke nunements ĉ t coal, its nunements are impacted bv poor weather conditions 

and other factors. Dunkirk Station has always relied most heavilv on rail 

tran.-^portation ser\ ice .'or tiie majority of its coal shipment ;. The Dunkirk facilitv is 

designed to receive coal primarily by rail and NIMC- has made significant 

inxestments in equipment and facilities in order to receive rail deli^-eries of coal. 

Bonnie V.S. at 8. In short, water transportation is a limited alternative that does not 

proxide effective competition to deliveries of coal b\- rail, which is used for the 

majority o> Dunkirk Station's shipments. 

While in .he past, NIMO has mo\ed coal to the Huntlev and Dunkirk 

Stations by truck, this alternati\-e has only been used bv NIMO recentiv to a \erv 

limited extent. Moving cc ' by truck has always been limited by distance, proximity 

and conwnient access to interstate highways, as well as by costs and availabilitv of 

product that meets the stations' coal requirements. Bonnie V.S. at 10. Truck 

shioments to the stahons h n e also been significantly curtailed due to mine closings 

in tne area of Central Pennsylvania, which were closer i '^ proximity to the stations 

than the Pittsburgh Seam mines, and were located along the Interstate 80 Corridor. 

Bonnie \ S. at 10. Today, virtually a.l of the mines along that highway that could 

meet the stations' coal requirements have discontinued operations due to 

competition from the Pittsburgh Seam mines Id. at 10-11. Trucking coal from the 

Pittsburgh Seam mines is not a feasible option due to the distance between the 

mines and the stations, hi. at 11. 

In sum, NIMO relies on rail transportation ser\ ice for nearly all of its coal 

deliveries at the Huntley Station, and for most of the coal deliveries at the Dunkirk 

Station. Both the Fluntley and Dunkirk Stations are captive to Conrail for rail 



11 

service and, under the proposed transaction, CSX wil l step into Conrail's shoes as 

the sole pro\ ider of rail transportation to the stations. 

IV. THE BOARD HAS BROAD AUTHORITY UNDER THE INTERSTATE 
COMMERCE ACT TO IMPOSE CONDITIONS UPON A RAILROAD 
A C Q U I S I T I O N T R A N S A C T I O N I N ORDER TO A L L E V I A T E 
ANTICOMPETITIVE EFFECTS ARISING FROM THE PROPOSED 
TRANSACTION 

A. The Statu»ory Standard And Other Factors To Be Considered By The 
Board 

Under the Interstate Commerce Act, as amended, specificallv 49 U.S.C. 

11323 and 11324, the proposed 'ransaction of CSX and NS to acquire and divide 

the assets of Conrail must be approved bv the Board. The Board shall approve the 

proposed transaction if it finds the transaction is 'consistent wnth the public 

interest." 49 U.S.C. § 11324(c). The statute requires the Board, in its e\ aluation of an 

application for the joint acquisition and control by Class I railroads of another Class I 

railroad, to consider at least the fc>llowing five factors: 

(1) the effect of the proposed transaction on the adequacv of 
transportation to the public; 

(2) the effect on the public interest of including, or failing to 
include, other rail carriers in the area involved in the proposed 
transaction; 

(3) the total fixed charges that result from ihe proposed transaction; 

(4) the interest of rail carrier employees affected by the proposed 
transaction; and 

(5) wncther the proposed transaction would have an adverse effect 
or competition among rail carriers in the affected region or in 
the national rail system. 

In ana'yzing factor number (5), regarding competitive effects on competition among 

rail carriers, ' [the Board does] net limit [its] consideration of competition to rail 

carriers alone, but examine[s] the total transportation market(s)." Union Pacific 



Cotf'orjtuvi. t't ill. — Control and \h-r^cr — SoutJtcrn Pactftc Rail Corporation, ct 

a!.. Finance I>>CNet No. 327H1, slip op. at 53 (1996) C'UP/SP"). 

In e\aluating railroad nu-rger and control transactions, the Board is also 

guided bv the rail trans''ortation policy codified at 49 U.S.C. § 10101. 49 C.F.R. 

§ 1 ISO.Kb); UP. SP at 56. This policy, which was added to the Interstate Commerce 

Act bv the Stag>;ers Rail .-ct of 1980 (Pub. L. 96-448, 94 Stat. 1931), emphasizes that 

where possible competition among 'ail earners, rather than government regulation, 

should gcnern the railrtnul industry. The rail transportation policy specifically 

requires the Board in its administration of the Act: "to allow, to the maximum 

extent possible, competition and the demand for serves to establish reasonable rates 

for transportati m b\- rail" (4*̂  U.S.C. § 10101(1)); "to ensure the development and 

cimf.nuafion i>t a sound rail transportation swstem witt, ti'fi'ct've competition 

anionŝ  rail carnor> and v\ ith other modes, to meet the needs of the public . . ." (49 

U.S.C. 10h)I(4), and ". . . to ensi re cfYcctive competitiO'i and coordination among 

and bct:cc.-n rad camera . . ." (49 U.S.C. § 10^01(5)) (emphasis added). These 

considerations would appear to be particularly critical in railroad merger and con»:rol 

prciceedings, where the competitive balance among lailroads and the level of rail 

transportation service to shippers and to the public are implicated. 

The Board is also required by McLean Trucking Co. i'. United Sta'^es. 321 U.S. 

67, 87-88 (l'^44) and the Sortiiern Lines Merger G?ses, 396 U.S. 491, 510-13 (1970), to 

wt gh the policy of the antitrust laws disfavoring diminution in competition 

resulting f om a proposed merger against the overall transportation policy favoring 

improv ements in efficiencies. The Supreme Court has recognized that the antitrust 

laws give "understandable content to the broad statutory concept of the 'public 

interest.' " FMC v. Aktiebolagct Svenska Amerika Linien, 390 U.S. .'38, 244 (1968). 

Even if a particular transaction would not violate the anhtrust laws, the Board has 

the discretion to disapprove it. Burlington Northern Inc. et al. — Control and 
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Merger — Santa Fe Pacific Corp. et al.. Finance Docket .No. 32549, slip op. .it 53 (1995) 

rSN/Sf). 

The Board's Policy Statement regarding maji r railro.id control transactions 

turti.er defines the public interest standard by setting forth a balancing test to be 

pert\irmed b\ the B >ard. St\ 49 C.F.R. $ 1180.1. The Policy Statement provides that 

the Board "weighs the potential benefits to .Applicants and the public against the 

piUential harm to the public." 4^ C F.R. § li80.1(c). Where potential harm to the 

public IS idertified by the Board, it 'wil l cimsider whether the benefits claimed bv 

.Applicants could be realized bv means other than the proposed consolidation that 

wil l result m less potential harm to the public." /(/. Thus, the P •'ard is not 

Ciuistrained bv the precise proposal presented to it bv the .Applicants in a railroad 

control pniceeding involving Cla.ss I rail carriers but mav consider and adc^pt an 

alternatu e proposal if by doing so the public interest would be better served. 

In evaluating whether a particular acquisitio-^ proposal is in the public 

interest, a primarv concern of the Board is to dete:-mine whether competitive harm 

wiHild result from the transaction. Traditionally, the Board and its predecessor, the 

Interstate Commerce Commission ("ICC"), have nought to identify "what 

competitive harm is directly and causally related to the merger" as distinguished 

frcmi competitive disadvantages tnat existed prior to the proposed transaction. 

UP/SP at 56; BN/SF at 54. Also, the Board's Policy Statement specifically refeis to a 

reduction or "lessening of competition" that would arise when two carriers 

consolidate as the kind of harm that would be contrary to the public interest.- 49 

C.F.R. § 1180.1(c;(2)(i). The law, however, is clear that the Board isr not constrained 

by statements of policy. See generally, American Bus Ass'n v. United States, 627 

F.2d 525 (D.C. Cir. 1980); Corritnunity Nutrition Inst. v. Young, 818 F.2d 945 (D.C. 

The Board's Policy Statement also refers to harm to essential services as being contrary to the 
public interc.-i. 49 C.E.R.'§ 1180.1(c)(2)(ii). 



14 

Cir. l'-*S7). The courts luu e characterized general statements of policy in the 

follmving manner: 

,A general statement of policy . . . does not establish a 
'binding n^rm.' It is not finallv determinative of the 
issues or rights to which it is addresied. The agency 
cannot apply or rely upon a general statement of policy as 
law because a general statement of policy only announces 
what the agencv .seeks to establish as policy. .A policy 
statement announces the agency's tentative intentions for 
the future, [citation omitted]. 

.American Bus .Ass'n, 6?,7 F.2d at 52*̂ . .A policy statement, unlike a rule or regulation 

primuilgated bv the agencv, "leaves the agency and its decision-makers free to 

exercise discretion." Trow Corporation v. Bro:rner. 120 r.3d 277, 287 (D.C. Cir. 1^97). 

Thus, statements of policv do not bind an agency to a particular analysis or result 

and an agencv mav take action that is different from a prior position expressed or 

based upon a general statement of policy. 

.Accordinglv, in e\aluatin>^r the public interest in the context of a railroad 

acquisition proceeding, the Board is not restricted to considering only whether there 

wi l l be a "lessening of competition" but may consider whether other kinds of 

com.petitive hr.rm or disadvant.iges that would be harmful to the public interest 

would result from the proposed transaction The instant application, which does 

not involve a consolidation of onlv two carriers, as contemplated in the Board's 

Policv Statement, but, as described by the Applicants, involves a "unique" proposal 

between three railroads that seeks to advance and restore competition in the 

Northeast, w m\d clearly justify md warrant the taking of a non-traditional 

approach bv the doard in evaluating the pubiic interest in this case. 

B. The Board's Broad Conditioning Power 

Where the Board determines that the public interest would aot be served by a 

particular raihoad acquisition proposal, it may seek to alleviate the harm that would 

result from the proposed transaction by exercising its conditioning power that arises 
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from the Interstate ComnuTce .Act. 4'-* L'.S.(.'. § 11324. The Board's authoritv to 

conditum Its approval of a consolidation traiu,artion, in order to ameliorate 

potential aKticvim.petitive effects of a proposed transaction, is not narrow or limited 

but is, in the agency's own terms, broad 4^ C.F.R. § 1180.1(d); UP/SP, slip op. at 62; 

Union Pacific Corporation, et al. — Control — .\Ussouri Pacific Corporation, et ah, 

366 I C C . 462, 502 (1982) ( "UP/MP"). Indeed, in describing its obligations in railroad 

merger proceedings subsequent to passage of the Staggers Act, the ICC stated, " . . . we 

must take even greater care to identify harmful competitive effects and to mitigate 

those effects where possible." UP/MP, 366 l.C.C. at 562. 

Where a transaction is found to have anticompetitive consequencej, the 

agencv has observed that conditions generallv will be imposed where certain criteria 

are met. B.V'Sf at 53; Union Pacific Corporation, et al — Control — Missoun-

Kansas-Texas R.R. Co.. et al.. 4 l.C.C. 2d 409, 437 n988) C'UP./MK"); UP/MP, 366 l.C.C. 

at 563-64. Specifically, the agency has determined tliat "if a transaction threatens 

harm to the public interest, then public interest conditions should be imposed if 

thev are operationally feasible, ameliorate or eliminate the harm threatened bv the 

transaction, and they are of greater benefit to the public than thev are detrimental to 

the transaction." UP/MP, 366 l.C.C. at • 54. The agency has further determined that a 

condition must address the adverse Ci ects of the transaction and must be narrowiv 

tailored to remedy those effects. hN/SF at 56. The agency, however, has not 

typically been willing to "impose conditions 'to ameliorate long-standing problems 

which were not created by the merger,' " or to "impose conditions that 'are in no 

wav related either directly or indirectly to the involved merger.'" BN/SF at 56; 

citing Burlington Northern, Inc. — Control and Mer<^er — St. Louis-San Francisco 

Ry Co., 360 l.C.C. at 952. 

The evidence presented by this fil ing establishes that NIMO is entitled to 

relief from the Board because the proposed transaction would result directly in 
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competitive harm to .NIMtl's Huntley and Dunkirk Stations. 

V. THE EVIDENCE CLEARLY ESTABLISHES THAT N I M O WILL SUFFER 
SUBSTANTIAL COMPETITIVE HARM AS A DIRECT RESULT OF THE 
PROPOSED TRANSACTION 

A. NIMO Wil l Be Competitively Disadvantaged Vis-a-Vis Other Utilities 
In The Northeast As A Result Of The Proposed Transaction 

.As a captive shipper with limited transportation alternatives, NIMO is likely 

to suffer ate increases for coal deliveries by rail to its Lluntley and Dunkirk Stations, 

as a result of the proposed transaction. .At the same time, a number of NIMO's 

competitors can expect to obtain rate decrea-es. As stated above, NIMO is dependent 

on rail deliveries for almost al! of its coal requirements at Huntley, and for most of 

its coal requirements at Dunkirk. In 1995, Conrail, as the sole provider of rail 

service lo these stations, moved percent of NTMO's coal requirements. Fauth 

V.S. at 27. These coal movements generated an average revenue-to-variable-cost 

ratio ( "R/VC") of percent and, thus, were extremely profitable to Conrail. 'd. 

These figures demonstrate that Conrail is market-dominant over NIMO s Huntley 

and Dunkirk coal shipments. 

Water transportation of coal is not a viable option for the Huntley Station, 

based upon the restrictions associated with the Black Rock Lock and other factors. 

For Dunkirk, water transportation may be more feasible but the option is limited 

and, as established by Mr. Fauth, has resulted in little, if any, competitive pressure 

on Conrail. Fauth V.S. at 29-30. Although the Dunkirk Station has utilized the 

water option for some of its coal requirements, Conrail's rates on a per-ton-mile 

basis are higher to Dunkirk than to Huntley, as are Conrail's profits. Fauth V.S. at 

2S. Moreover, water deliveries to Dunkirk, which involve a highly circuitous and 

inefficient rail-waler-rail-water route, appear to have only a slightly lower-than-

average freight rate per ton than Conrail's movement to Dunkirk ( " er ton vs. 
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p ' r tonl. Fauth \'.S. at 29. Thus, despite the existence of the water 

alternative, Ctmrail has been able to extract high monopoly rents for coal 

nunenumts to the L^unkirk Station, with Conrail's freight movements to tne 

-tation generating in av erage R \'C t>f ^ nt. Fauth \'.S. at 29-30. 

Under the proposed transaction, CSX wil l simply step into Conrail's shoes. 

.As the sole provider of rail service to the Huntley and Dunkirk Stations, there wil l 

be no incentiv e for CSX to reduce NlM(3's freight charges. In fact, NIMO wil l likely 

experience rate increases from CSX in the near future, in order to help defray the 

tremendous acquisition premium paid by CSX and NS for Conrail, as discussed 

further below. .A number of other external and internal factors that will likely cause 

NlMC^'s delivered coal costs to increase make NTMO more vulnerable to the 

competitive harm hat wi l l occur as a result of the proposed transaction. For 

inst .nee, Phase 1! standards of the 1990 .Amendments to the Clean .Air .Act wi l l 

require NIMO to obtain lower-sulfur coal, which generally has a lower Btu content. 

This wi l l increase NTMO's delivered cost per MBtu. Fauth V.S. at 24. A recent 

decision bv Ontario Hvdro, one of NIMO's primary interconnections, to lay up sev en 

nuclear plants and convert its electricity generation to coal burn will likely increase 

demand and delivered cost for movements of low sulfur coal from CSX and NS 

origins. Id. Further, pursuant to internal restructuring, NIMO is unable to engage 

in long term coal supply and transportation contracts, which normally protect 

utilities from repeated upward rate fluctuations. Fauth V.S. at 25. 

In addition to these considerations, significant restructuring of the electric 

utilitv industrv, at both the federal and state levels, are expected to dramatically 

increase competition between electric utilities located in different regions. 

Leuthauser/Mathis V.S. at 9-12. These anticipated changes wil l make it critical for 

power producers, such as NTMO, to minimize production costs. Id. at 11. As 

transportation costs comprise approximately one-third of the delivered costs of coal 
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to the Huntlev and Dunkirk Stations, rail rates have a ma)or impact on the 

competitiveness ()f the stations relative tii other .Northeastern power plants, hi. at 4. 

In light of all of these considerations, NIMO is particularly concerned with the 

competitive harm that would occur to its ct)al-fired facilities as a result of the 

Applicants' proposal to afford a number of NIMO's competitors head-to-head rail 

competition, while NIMO wc>uld remain a captive shipper. 

The evidence in this case shows that NIMO's Huntley and Dunkirk plants are 

competitive with and have similar characteristics to two plants of Detroit Edison, 

but Detroit Edison's plants will obtain dual CSX and NS rail service as a result of the 

Applicants' intent to make Detroit a Shared Assets Area. NTMO's Dunkirk Station 

and Detroit Edison's River Rouge Plant both have among the lowest v-ariable costs 

per me^'awatt-hour of energv produced and both have similar production 

efficier les. Leuthauser/Mathis V.S. at 5. In addition, .NIMO's Huntley Station and 

IX'troit Fdison's Trenton Channel Plant share a competitive relationship. Both of 

these plants are simil.-'r in size, 740 MW at Huntley Station versus 725 MW' at 

Trenton, and maintain similar production efficiencies, 10,395 Btus/kWh at Huntley 

Station versus 10,.365 Btus/kWh at Trenton. Id. The 1995 delivered fuel cost for 

these competing plants, however, was substantially higher for Huntley Station 

(• ^ <r ton) than for Trenton ( ^ on). Fauth V.S. at 21, 37. Moreover, 

like NIMO's Huntley Station, Detroit Edison's Trenton'Plant obtains rail deliveries 

of coal only from Conrail and has a lim'ted water transportation alternative. Fauth 

V.S. at 38. 

Under the proposed transaction, Detroit Edison's River Rouge and Trenton 

plants wi l l obtain the benefit of head-to-head rail competition between CSX and NS 

for serv :.:e to the plants, while Dunkirk Station wi l l be captive to a single rail carrier. 

Detroit Zdison's River Rouge and Trenton plants wi l l also obtain, for the first time, 

the benefit of single-line service, which should further improve their com.petitive 
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positions. Fauth V S. at 38-39 The result of the increased compefiliori and other 

benefits wil l result in Knver deiivered-fuel costs at Detroit Edison's plants, whereas 

NIMO, as a captive shipper, can expect to face rate increases in the future. Id. Thus, 

NIMO's ability to compete effectively with Detroit Edison's plants in the future u ill 

be severely diminished if the .Applicants' proposal is allowed to stand without 

protective conditions for NIMO. 

NTMO also engages in wholesale energy transactions both with utilities that 

are members of the NYPP and with utilities located in surrounding states as well as 

in Canada. Leuthauser/Mathis at 6. In this respect NIMO and Detroit Edison both 

interconnect with Ontario Hydro, •« Canadian utility, and compete to provide 

potential wholesale power to that company. Id. at 9. In August 1997, as earlier 

indicated, Ontario Hydro announced that it wil l lay up seven nuclear units, which 

collectively have a capacity of about 4367 MW. Fauth V S. at 33. Ontario Hydro has 

since sought to secure capacity and energy from eighboring utilities. Id at 34. 

NIMO's Huntley and Dunkirk Stations, along with Detroit Edison s River Rouge 

and Trenton Stations, are likely to be in close competition for providing power to 

Ontario Hydro. However, if Detroit Edison's plants obtain competitive rail service 

in the near future, which would lower those facilities' delivered-fuel costs, and 

.NIMO's facilities do not, as is proposed by the Applicants, then NIMO wil l be 

competitively disadvantaged with respect to wholesale sales of power to Ontario 

Hydro. Leuthauser/Mathis V.S. at 9. 

As part of its decision to lay up seven nuclear facilities, Ontario Hydro intends 

to increase production at two of its coal-fired stations, Nanticoke and Lambton, in 

order to replace lost capacity. Fauth V.S. at 33-34. The Nanticoke station is located 

cm Lake Erie, near Port Dover, Ontario, and is approximately 50 miles across from 

NIMO's Dunkirk plant. Id. Nanticoke, which is Ontario Hydro's largest facility, 

operates eight units with a total capacity of 4000 MW. Id. Ontario Hydro, which 
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currently moves coal trom MG.A mines through .Ashtabula, is expected to increase 

the volume of its coal movements. CSX and NS wil l be in competition for this 

traffic and, thus, Ontario Hvdro can expect to obtain a decline in its transportation 

rates. Id. at 33 - 34. 

NTMO also expects to compete with other coal-fired power plants in the 

Northeast that w i l l obtain acces: tc both CSX and NS under the proposed 

transaction. These plants include Atlantic City Electric's ("ACE") Deepwater and 

England plants, Vineland's H.M. Down plant in New Jersey, and Philadelphia 

Electric Power Company's ("PF''~G") Eddystone plant in Pennsylvania. 

Leuthauser/Mathis \'.S. at 6. These plant.> wil l obtain both single-line service and 

head-to-head rail competition under the Applicants' proposal, which should 

dramaticallv improve thcr competitive position among Northeast power plants. 

Fauth V.S. at 40-43. NIMO's Dunkirk Station and PECO's Eddystone plant have a 

similar capacitv, 560 MW versus 548 MW, and received similar tonnages of coal in 

14^6, for Dunkirk Station versus for Eddystone. Id. Eddystone 

currentlv enjoy.'- lower average rates than NIMO's Dunkirk facility on a per-ton-mile 

basis and cc.n >jxre:t to obtain even lower rates as a result of Applicants' designation 

of the Philadelphia area as a sha'ed assets area. 

In sum, the .Applicants' proposal wi l l provide a number of electric utilities in 

tl\e Northeast and Midwest with competitive rail transportation and other benefits, 

such as competitive single-li. ? service on either CSX and N'S, .vhich wi l l make 

these plants more competitive as compared to other captive power plants in the 

region, such a:, NIMO's Dunkirk and Huntley Stations. Unless NIMO's plants are 

also able to receive dual rail service, they wi l l suTer a severe com.petitive 

disadvantage as a direct result of the Applicants' propo.sal. 



21 

B. The Substantial .Acquisition Premium Paid For Conrail By The 
Applicants And Other Economic Factors Will Result in Higher 
Transportation Rates For NTMO 

.As discussed abme, NIMO's Huntlev and L^unkirk stations wil l be captive to 

CSX under the prt)[. vised transaction. .As captive facilities, Huntley and Dunk'rk 

Station wil l •r.̂ e rate increases in the future. Fauth V.S. at 48. .At the same time, 

however, as discussed below, CSX will be subject to competitive pressures in serving 

other shippers, including other electric utilities, in the major service areas of 

Detroit North Jersev, and South Jersev /Philadelphia. These competitive pressures, 

which wi l l result from the .Applicants' creation of shared assets areas in those 

selected regions, are expected to lead to rate reductions for shippers located in those 

areas. In addition, CSX also wil l be required to attempt to pay for the substantial 

acquisition premium paid for Conrail. 

NS and CSX have agreed to pav $9,985 billion to purchase Conrail. According 

to the .Application, tht- net book value of Conrail as of December 31, 1995 was $3,169 

billion. \ 'o l . 1, Exh. 16, Appdx. C at 3 and .Appdx. G dt 10. By this measure, NS and 

CSX have paid a premium (n-er net book value of S6.726 billion. 

Compounding the financial burden that results from this acquisition is the 

dinvnward pressure on certain rates that the Applicants expect to occur as a result of 

the iniection of new rail-to-rail competition in certain geographic -̂ reas. NS has 

included in calculation of the statement of benefits from the proposed acquisition 

a downward adjustment of its normal year revenues of S82 million, which is stated 

to be the result of new rail competition as a result of the transaction. Vol. 1 at 594; 

\ 'o l . 2B, Ingram V.S. at 66 In addition, NS witness Seale has admitted that .nore 

current estimates of the amount of such downward pressure on rates are double the 

figure in the .Application, "in the range of $160 million." Seale Dep. at 68, Exh. E-1. 

Unlike NS, CSX has apparently not included in any of its financial projects any 
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estimate ot n v enue loss from new rail-to-rail competition introduced into the 

Conrail service area ILnvevi-r, CSX witnesses have admitted that there wil l be 

pressure to reduce rates in the ncwiv-ctmip jtitive geographic areas. .Anderson IX^p. 

at 50-'̂  1, Lxh. L-2. Liiven the fact that rate compression is likely to occur in CSX's 

competitive service areas, it is logical to believe that the amount of rate compression 

to be experienced by CSX w ill be comparable to the amount of rate compression to 

which NS has admitted. 

Indeed, as a result ot these and tUher factors, NS and CSX expect to suffer net 

kisses as a result ot the acquisition ;n the first two vears following the trarj.action 

and expect to increase net income by only S86 million in a "Normal "i'ear" followini', 

the transactitm. \ 'ol 1, Exhibit No. 16, .Appendix D at 7-10 and .Appendix H at 1-4. 

The simple facts are that the costs of this transaction are massive. .NS and 

CSX clain: that efficiency gains and grcnvth w ill help defrav these costs. However, 

there are legitimate concerns on the part of captive shippers, such as .NTMO, that 

CSX and .NS will raise their transportation rates - substantiallv - in order to pav for 

the tremendous acquisitu>n premium. The temptation for such rate increases wil l 

be exacerbated and a v irtual certainty, should the .Applicants' projections on growth 

and efficiency gains not be accurate As stated by Mr. Fauth, "[v]ulnerable residua! 

captive CSX and NS shippers, such as NIMO, are likely to be subjected to ra.lroad 

rate increases in the near future as a result of several factors, including the more 

than $6 billion acquisition premium paid for Conrail . . . ." Fauth \'.S. at 7. 

C NIMO Will Not Benefit From Increased Competition At MGA Mines 
Of At Ashtabula 

As prevKv. W stated, a large percentage of NIMO's coal supply comes from 

mines in the Pittsburgh Seam, in the region of the former MGA. Thus, the ability of 

.NLMO to obtain coal from this region at reasonable and competitive prices is 

essential to NIMO being a cost-effective producer of electricity and a viable 
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ctmipetitor m ptuver production n the .Ndrtheast. The .Applicants have proposed to 

establish iu'ad-tivhead ra 1 ct>mpetition between CSX and NS in the MG.A regior;. In 

addition, dual rail service is proposed to I L' prtn ided at the .Ashtabula Harbor facility 

at .Ashtabula, Oh\o, at which facility coal may be transloaded to vessels for lake 

transportc'tion. .Although NS is proposed to operate the facilitv, CS v wi l l be 

allocated 42 of the capacitv at the Harbor. Vol. 1 at 52. The .Applicants can be 

expected to maintain that the establishment of competition at mine origins used by 

NIML) and at .Ashtabula, where coal could be transloaded and moved bv vessel to 

NIMO's D inkirk Station, will be of benefit to NIMO. Hovvever, as explained bv Mr. 

Fauth, NiMO will not be able to take advantage of this competition. Fauth V.S. at 

35. 

Putting aside for the moment a rail-water nunement t irough .Ashtabula, 

NLMO wil l nt)t benefit from competition in the MGA region since CSX will control 

the destinations at the Huntley and Dunkirk plants. Even if NS were to participate 

in a move to NTMO's plants, it can be expected that CSX would impose a high 

switching charge that would make a movement involving NS non-competitivv.'. 

[•auth \'.S. at 3). With respect to movements through Ashtabula, a variety of factors 

are likely to :nake this putative option unavailable for NIMO. Ashtabula has a very 

limited coal storage area that appears to be landlocked, which would make 

expansion difficult, if not impossible. Fauth V.S. at 17. In addition, Ashtabula is 

already operating at near capacity. Id. On top of these limitations is the fact that 

Ontario Hydro is expected to vastly increase its coal shipments through Ashtabula to 

operate two of its coal-fired stations, Nanticoke and Lambton, in order to replace 

capacity lost by the laying up of its seven nuclear facilities. 

In 1995, movements to Ontario Hydro's stations represented more than 30 

percent of the total coal movements at Ashtabula. Fauth V.S. at 34. A substantial 

increase in production at Nanticoke would also be expected to result in large 
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increases in coal nunenu'nts through .Ashtabula. .NS and CSX can be expected to 

compete aggressivelv to carrv Orfario Hvd xi's increased coal business. Fauth \'.S. at 

35 Hut with capacitv at .Ashtabula alreadv iimited, the increase in ccial movements 

bv Ontario Hvdro will likelv maximize the already limited coal handling facilitv, 

preventing NIMC) from receiv ing the benefits of the increase in competition a» 

.Ashtabula. Fauth \'.S. at 35. NI.MO's cipportunities at .Ashtabula are likelv to be 

lurther limited, since CSX will have little incentive to use its limited share of 

capacitv at .Ashtabula to compete against itself to move coal to Dunkirk Station. Id. 

In sum, .NIMO will receive little, if any, benefit from the Applicants' injection 

of increased rail competition in the MG/. region and at .Ashtabula. 

D. The Proposed Transaction Wi l l Cause Competitive Harm To The 
Bessemer & Lake Erie Railroad And To Conneaut Dock 

Water movements of coal to NIMO's Dunkirk Station, while limited have 

generallv moved through the Conneaut Harbor facilitv ("Conneaut") in Conneaut, 

c^hio, rather than through .Ashtabula. This facility is operated by the Pittsburgh & 

Conneaut Dock Companv '"P&C") and, like .Ashtabula, serves as a transloading 

point where coal is transferred from rail cars to lake vessels. The Bessemer & Lake 

Erie Railroad Companv ("BLE") is the provider of rail service to Conneaut. The BLE 

and P&C are subsidiaries of Transtar 

Conneaut and Ashtabula are competing facilities. The Applicants' proposal, 

which provides fo'- joint access bv CSX and NS to MGA mines and .Ashtabula, could 

significantlv harm the ability of the BLE to move MGA coal to Conneaut. The BLE 

has limited access to quality low cost coal sources, such as those in the MGA area; 

thus, significant movements of coal to Conneaut would require the BLE to 

interchange with CSX or NS. Fauth V.S. at 19. CSX, however, would have no 

incentive to offer competitive service to Dunkirk Station that would involve an 

interchange with the BLE and a subsequent vessel movement from Conneaut, 



because CSX w.^j ld be competing with its tnvn direct rail service to Dunkirk Station. 

/;/. Thus, NLMO s concerned abiuit the potential loss of thus limited, but imp>ortapt, 

alternative for mov ing coa' to Dunl.irk Station. Bonnie \'.S. at 14-13. 

E. The Proposed Transaction Wil l Cause Competitive Harm To Mine 84 

Mine 84, whici is owned bv the Rochester and Pittsburgh Coal Companv, is 

an impt '•fant md s- 'niticant supplier of Unv-sulfur Cv>al ft ' NTMO's Huntley plant. 

Bonnie \'.S. at 16. .At the present time. Mine 84 is served by Conrail, and Conrail 

can prt>vide diiect single-line service to NIMO's Huntley and Dunkirk Stations. 

Although Mine 84 is located in the MG.A region, it is not proposed tt> receive dual 

rail serv ice bv CSX and NS but, instead, will be sole-served by NS. .As a result of the 

transaction, NIMO wi l l lose single-line rail service from Mine S4 Thus, 

nunements from the mine to NIMO's Stations wil l require a switch frt>m .NS to 

CSX. which will likelv be subject to a high switching charge. Fauth V.S. at 31. The 

harm to NTMO and Mine 84 that would otherwise result would be alleviated if 

Mine 84 receivec dual access to CSX and .NS, comparable to that which is being 

provided to most other mines in the MGA area. Accordingly, NIMO strongly 

supports the relief being sought in this proceeding by Mine 84. 

VI. THE BOARD MUST GRANT NIMO'S REQUEST FOR CONDITIONS TO 
PREVENT THE ANTICOMPETITIVE EFFECTS OF THE PROPOSED 
TRANSACTION 

As noted above, the Board maintains b'oad authority to impose conditions 

upon a transaction involving the acquisition of a Class I railroad by one or more 

other Class I carriers, in order to ensure that the public interest is not harmed by the 

proposal. The harm identified above to NIMO is substantial and must be addressed 

bv the Board. In order to alleviate the harmful effects of the CSX/NS proposal that 

would otherwise result to NIMO, NIMO respectfully urges the Board to condition its 

approval of the proposed acquisition of Conrail in the following manner. 
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A. Award The Conditions Requested By The Erie-Niagara Rail Steering 
Committee 

NIMO is a member of the ENRS and strongly supports each aspect of the 

relief requested bv that t>rganization in Mils proceeding which would alleviate the 

anticompetitive e fects of the proposed transaction with respect to NTMO. These 

conditions were set forth earlier in these Comments and will not be repeated here. 

As further justification and support for this request for relief, NIMO 

incorporates by reference the Comments, Evidence and Request for Conditions 

Submitted On Behalf of the Erie-Niagara Rail Steering Committee (ENRS-6). 

B. Trackage Rights Allowing NS to Serve NIMO's Huntley and Dunkirk 
Stations 

In the alternative, if the Board declines to require the conditions requested by 

ENRS, of which NIMO is a member, the Board should award NS trackage rights that 

would alk>w NS to serve NIMO's Huntley and Dunkirk Stations, as set forth earlier 

in these comments. 

The grant of trackage rights to NS, as requested by NIMO herein, would 

alleviate the substantial competitive harm described in this filing that would occur 

to NIMO If the transaction were to be approved as proposed. The requested relief is 

therwise in the public interest and should, therefore, be required as a condition by 

the Board in this proceeding. 

o 

DATE: OCTOBER 21, 1997 

John K. Maser III 
Frederic L. Wood 
Karvn A. Booth 
DONELAN, ClEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W., Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 
Attorneys for 
Niagara Mohawk Power Corporation 
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Section I 

INTRODLC TION 

My name is Gerald \V. Fauth 111. I am President of G. W. Fauth & 

As.sociates, Inc. (CJWF). a consulting firm specializing in economic, regulatorv and 

legislative issues involving transportation. Our otVices are located al 116 South Royal 

Street. .AlexanJria. Virginia 22314. 1 have testified in numerous proceedings before the 

Surface Transportation Board (STB) and its predecessor, the interstate Comm.rce 

Commission (ICC). A detailed statement of my background ai qualifications is 

attached hereto as Appendix .\. 

1 have been asked bv Niagara Mohawk Power Corporation (NIMO) to 

review and analvze the Railroad Control Application and other documents and 

information submitted in andor related to STB Finance Docket No. 33388. CSX 

Corporation and CSX Tran.sportation. Inc.. Norfolk Southern Corporation and Norfolk 

Southern Railway Companv - Control and Operating Leaseŝ  Agreements - Conrail Inc. 

and Consolidated Rail Corrwration. CSX Corporation (CSX). Norfolk Southern 

Corporation (NS). and Conrail Inc. (CR or Conrail) (collectively the Applicants) are 

seeking regulatory approval fi-om the STB for CSX's and NS's proposed acquisition and 

divi. -on of the railroad and other assets owned and controlled by Conrail. 



NIMO is an investor-ovvned utility providing electric and gas service to 

customers in upstate New York. NIMO has two coal-fired steam electric generating 

facilities: Huntley, located near Buffalo in Tonawanda. New York; and Dunkirk, located 

in Dunkirk. New York. Cx)nrail provides the only rail -ervice to these stations. Under 

the propt>sed transaction, these plants will be served exclusively by CSX. 

NTMO is primarily concerned about the potential impact that the proposed 

transaction may have on railroad rates and service to these plants. NIMO is also 

concerned about competitive impact on it and other ramifications resulting from the 

proposed injection of competition via the establishment of Joint and Shared .\ccess Areas 

(JAA or S AA) that do not benefit NIMO. 1 hese JAA or SAA locations include: 

• The proposed SAA in the Southern New Jersey / Philadelphia. 
Pennsylvania area which includes four (4) coal-tlred electric 
generating stations: Philadelphii. Electric's (PECO) Eddystone 
station; Atlantic City Electric's (ACE) De.jpwater at.d England 
stations; and the City of Vineland's (Vir 'and) Howard M. Down 
station; 

• The proposed SAA in the Detroit. Michigan area which will 
include the Detroit Edison Company's (DE) Trenton and River 
Rouge coal-fired generating stations; 

• The proposed JAA which includes the "Pittsburgh Seam" coal 
mines in Pennsylvania and West Virginia formerly served by 
Monongahela Railroad Company (MGA) and now sole-served by 
Conrail: and 

• The proposed JAA which includes Conrail's bulk commodity 
transloading facility in Ashtabula, Ohio. 



Ihc recent settlement reached by Pennsylvania Power & Light (PP&L) 

with the Applicants in conjunction with this proceeding could also have a competitive 

impact on NIMO. The proposed selected areas of competition and the PP&L settlement 

will impact specific railroad markets, i.e.. lower railroad freight rates for DE. ACE, 

PIX'O. Pi'&L and \ ineland. al' to the competitive disadvantage to NIMO in what is an 

increasingly competitive marketplace for the utility industry . 

Railroad freight charges are an important revenue center for the railroads 

and cost element for the utility industry. 1 or example, in 1995, the total annual gross 

treight chaiges generated by coal movements handled by the three Applicants combined 

w.-re approximately S3.5 billion. Therefore, the specific competitive elements associated 

w ith the proposed transaction must be evaluated in conjunction with other broader issues 

and dv namics in the railroad and utility industries that could impact or be impacted by the 

proposed transaction. In other words, the proposed transaction cannot be evaluated with 

blinders on. Specifically , the proposed transaction must be evaluated in conjunction with 

t'.e following areas: 
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• The current and accelerating deregulation and restructuring 
of the electric utility industiy; 

• I he upcoming emission restrictions resulting from Phase 11 
of the 19̂ )0 Amendments to the Clean Air Act: 

• The substantial acquisition premium paid by CSX and NS 
tor Conrail's assets; 

• Recent service problems and failures in Texas and 
Louisiana associated with the recently approved merger 
between I nion Pacific Corporation ( I P) and Southern 
Pacific Rail Corporation (SP); 

• Ontario Hydro's recent decision to lay up seven (7) nuclear 
units, which account for 4.367 MW in serv ice capacity, and 
will substantially increase its coal burn and its requirement 
for purchased power; and 

• Other external factors, such as the plummeting world 
market price tor export steam coal. 

As indicated herein, if the proposed transaction is approved. NIMO is 

likely to sustain substantial competitive harm. As a residual captive shipper. NIMO's 

freight rates are likelv to increase, whereas, several of NlMO s competitors have obtained 

or should obtain rate reductions as a result of the proposed transaction. In order to 

elimmate this very real potential for competitive harm. MMO's Huntley and Dunkirk 

stations should be included in a SAA which has equal terms and conditions as the 

proposed SAA's in Detroit and South New Jersey / Philadelphia. Absent such relief. NS 

should be provided access to NIMO's stations via reasonable reciprocal : vitching 

charges or trackage rights charges. 



It should he noted that the proposed creation of a Niagara Frontier SAA 

in the Erie, .\iagara and Chautauqua County area of the State of New York is discussed 

in more detail in my V erified Statement .suhniitted in this proceeding on behalf of the 

Erie-Niagara Rail Steering Committee (ENRS), of which NIMO is a member. 
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Section I I 

SI MMARV OF FINDINCiS 

The following points summarize my findings; 

Coal generation represents 30.52 percent of NIMC s f;roduclion 
capacity. 

In 199.̂ . NIMO received of coal, the vast majority of 
which moved from Conrail origins to Huntley and Dunkirk, which had a 
total delivered cost of 

I he total 1995 transportation charges associated with coal movements to 
Huntley and Dunkirk were approximately 

Currently, Conrail exclusiv ely serves NIMO's stations. If the transaction 
is approved, NIMO's stations will be exclusively served ' y CSX. 

The rates associated with NIMO's coal movements via Conrail generate 
an average revenue-to variable cost (RA'C) ratio of at least 

. which ex:eeds the STB's jurisdictional threshold of 180 
percent. 

.As a residual captive shipper with no viable transportation alternatives. 
CSX will be able to extract monopoly rents from NIMO which will 
likely lead to rate increases in the near future. 

NIMO is particularly vulnerable to such abuses of monopoly power. 
Due to its own internal restructuring. NIMO is forced to engage in short 
term, i.e., generally one to two year, coal supply and transportation 
contracts Therefore. NIMO does not have the protection provided other 
utilities via long term contracts; 



• \'ulneiable residual captive CSX and NS shippers, such as NIMO. are 
likely lo subjected lo railroad rale increa.ses in the near future as a 
result of several factors. These tactors include: the S6 billion 
acquisition premium paid lor Conrail; the revenue loss experienced by 
CS.X and NS as a result of the recent move lo low-sulfur western coal, 
the recent dramatic drop in the export coa' market; and other factors. 

• External factors will increase NIMO's coal costs, such as. NIMO's 
increased demand for lovv-sulti'i doiiK'stic coal and a result of Phase II 
compliance standards of the 19^0 amendments to the Clean .Air .'\ct. 

• One of NIMO's primary interconnections. Ontario Hyuro. will increase 
its coal burn as a result of its lay up of sê  en (7) nuciear unils with 4,367 
MW in service capacitv. Ihis conversion will increase the demand for 
low-sulfur eastern coal from CS.X and NS origins and will likely result 
in an increase in the delivered coal prices for NIMO. 

• In addition, a significant amount of Ontario Hvdro's coal tratfic is likely 
to move fro-;i ."SX and NS mines through Conrail's .Vshtahula Hartx^ 
transloadirg facility, which will be a J.\.\ facility under the proposed 
lrar.saclioa. This will have an adverse impact on NIMO in several ways. 

• Ontario Hydro will receive the leneflt of liead-to-liead rail competition 
tor CSX and NS coal moving via the .\shtabula Harbor transloading 
tacility. which should result in lower treight rates for Ontario Hydro, 
which is a major NIMO competitor. 

• 1 he increase in tonnage through .Ashtabula, which is already operating at 
or near capacity, will elTectively eliminate any potential benefits that 
NIMO could receive by the establishment of the MGA JAA and 
.Ashlibula J.'v.A. 

• The increased head-to-head competition between CSX anc NS for 
Ontario Hvdro's new business will result in -ompetiti'.e harm 
Bessemer and Lake Erie Railroad Company's vBi.E) nearby Conneaut, 
Ohio coal transloading facilitv. which currently moves coal to Ontario 
Hvdro and will not have access to the MGA JAA. 



• C(>al nK>vcments via BIT 's ncarhv Connr-aut transloading facility 
represent NIMO's onlv viable. alK'it limited, transportation alternative 
to Conrail"> service. Moreover. Conneaut is one of the few facilities in 
the area that has the capacitv to hlend low su'tur western coal with 
higher su'tur eastern cuai I heiefbre. competitive harm to Conneaut 
represents competitive harm to NIMO. 

• Ontario Hvdro will al̂ o be required to increase its purchased pov.er lo 
replace the lost capacity. Like NIMO. Dl- has a major interconnection 
with Ontario Hydro. Ihus. NIMO and DL vvill be competing lo sell 
power to Ontario Hydro. Since DE's frenton and River Rouge plants 
will obtain the benefits of head-to-head rail competition from origin to 
destination. Dl: will obtain a competitive advantage over NIMO; 

• In addition lo Ontario Hvdro and DE. the freight rates for other real and 
poten'-al competitors are likely to decrease, i.e.. PP&I has already 
obtained rale relief in conjunction with this proceeding and .ACE. PECO 
and Vineland. will likelv obtain rale reductions via the proposed 
inclusion of their plants in the Southern New Jersey SA.A and the 
establishment of the MG.A JAA. 

• Since Nl.\10's railroad freight rates are likelv to increase and the rates 
charged Ontario Hvdro. DE and other competing utilities are likely to 
decrease as a result of the proposed transactio.n. NIMO is likelv to 
sustain substantial competitive harm. 

• in order lo alleviate this very real potential for competitive harm, the 
STB should approve the application with a condition that requires the 
.Applicants lo esiahlish the Niagara Frontier area as a "Shared Assets 
.Area." which includes competitive service lo NIMO's Huntley and 
Dunkirk statkms. with terms and conditions simi' ir lo the SAA's that the 
Applicants have established in other areas: Detroit. Northern .\'ew 
Jersey: and Southern New Jersey / Philadelphia. 

• In addition, the STB should require the Applicants to open all NIMO's 
stations lo reciprocal switching and to establish reasonable reciprocal 
switching charges, which would allow the existing carriers in the 
Niagara Frontier area to compete with CSX and NS. 

• In the alternative, the STB should require CSX to grant NS trackage 
rights over the Conrail lines it will be acquiring in the Niagara Frontier 
area that will enable NS to serve NIMO's Huntley and Dunkirk stations. 
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Section I I I 

R A I L K O A D OPERATIONS 

In connection with this proceeding. I traveled to the Niagara Frontier area 

on three occasions. During the period August 24. 1997 through August 27. 1997. 1 

undertook an extensive review and or inspection of most of the major railroad facilities in 

the Niagara Frontier area, including the facilities and operations associated with railroad 

service al Hunli.n and Dunkirk. 

Mv X'erifieJ Statement submitted on behalf on ENRS describes the 

railroad operations in the Niagara Frontier area in more detail. As indicated therein, my 

obsenations and trafilc analyses indicate that Conrail dominates the large and profitable 

Niagara Frontier area railroad market. The majority of Conrail's )perations in the 

Niagara Frontier area w ill be taken over by CSX. This is also true in relation to NIMO's 

coal traffic. Currently. Conrail provides the only direct railroad service to both Huntley 

and Dunkirk and, based on the proposed transaction. CSX will assume these operations. 
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A. Huntlev 

On August 25. 1997. 1 traveled to NIMO's Huntley station, which is 

located approximately 3 miles north of ButTalo near Tonawanda, New York on the 

Niagara River. 1 here. I interviewed NLMO employees in the coal supply department 

who vvere knowledgeable about the railroad operations. .After interviewing these NIMO 

pe.sonnel concerning the railroad and coal handling operations, i was given an e.xtensive 

lour of the Huntley facility. 

As part of this inspection tour. I trav eled a short distance to NIMO's rotary 

dump coal unloading facility. This facility connects to Conrail's "BG&E Yard", which 

Conrail utilizes lo switch loaded and emptv cars in and out of the Huntley facility. The 

BG«S:r 'I'ard consists of four (4) tracks and an adjoining main line track. The BG&E 

yard is apparentlv dedicated to NIMO's iratTic. I was able to observe the Conrail crews 

switching loaded cars into the BG&E Yard. After my tour a.nd inspection of the BG&E 

Yard, I traveled to the Kenmore Yard, which serves NIMO's Huntley station and other 

shippers in the Tonawanda area. The Kenmore Yard has approximately 23 tracks. 
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Based on my c«. iversations and observations, it appears that the NIMO 

coal trains tor Huntley initially arrive in Conrail's Senega Yard, which is south of 

ButTalo. It is possible that other railroad tratt'ic could nunc with NIMO's coal trains, 

e.̂ i.. steam coal to New York State Electric and Gas (NVS^G) or metallurgical coal to 

coking facilities in ;he area, for delivery in the Niagara Frontier area. This would add to 

the economies of these mov ements. 

The NIMO cars are then moved as a unit lo the Kenmore Yard where they 

are placed on the longer number 1. 2 and 3 tracks in ihe v ard. The yard crews then split 

the train for the Siiort i lovement lo the BG&l Vard. It appears that NIMO nomially 

receives approximately four trains per wee'̂  consisting of 100 lo 105 loaded cars. A 

Conrail crew, with one or two locomotives and two or three men. splits these trains into 

f .ur cuts of approximately 25 cars and pushes these cuts onto the 4 tracks in the BG&E 

Vard. 

The NIMO crew and locomotive then move over the main line into 

pos'tion behind the loaded car cuts and push the loaded cars through the rotary dump 

facilitv. which is heated during the winter. After a cut of cars is unloaded, at a rale of 

approximately 3 minutes per car, the empties are pulled back through the unloading 

facility and on lo the BG&E track. This operation is repeated four times after which 

NIMO notifies Conrail that the empties i re ready for pick-up. 
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Since NIMO's crew and locomotive pertbim ihe bulk of th.- switching 

service, this appears to be a very efficient operation for Conrail. It appears that the 

Conrail crews can pull out the empties and push in the loads in approximately one hour, 

which is less than a r inule per car. 

.After my trip to the Kenmore Yard. 1 relumed lo Huntley and inspected 

the coal storage area and ihe lake vessel unloading area. Huntley receives a verv limited 

amount of coal via lake vessel. According to NIMO W'itr.ess James H. Bonnie. NLMO 

received tons via lake vessel at Huntley in 1995. This represents only 

percent of the total coal received at Huntley in 1995. There are s:veral coaslraints on the 

rail-water movements, such as tne limitations and restrictions on movements through 

Black Rock Lock, which are discussed in detail herein. 
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B. Black Rock Lock 

After my visit to Huntley. I traveled to the local headquarters of the U.S. 

Army Corps of Engineers and the Black Rock Lock. There I met w ith James D. Boyle, a 

civil engineer w ith the Corps and was provided w ith a tour of the facility. Black Rock 

Lock is located where Lake Erie drains into the Niagara River The Black Rock Channel 

and Black Rock Lock provide a protected waterway for vessels around the fast current 

(estimated lo be at least 17 knots) and rapids that exist neai- the mouth of the Niagara 

River. There is also a height restriction on the N- ira River since the portion of the 

International Bridge over the Niagara River has not been opened in many years. 

Theretbre. most large vessels are forced to use the Black Rock Channel and Lock system. 

The Black Rock Lock allows for vessels that have a length of 625 feet, a 

w idth of 68 feet and a depth over lock sills of 21.6 feet. This restricts the size of the 

v essel and the load of the vessel that can serve Huntley and other shippers north of Black 

Rock. In addition, the weather restricts and suspends movem.ents in the winter. 

.According lo Mr. Boyle, the Black Rock Lock is normally closed from January I through 

at least March 31. and quite often, well into April and sometimes May. 
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With .-espect to Huntley's coal requirements, reliance on such rrovements 

is impractical and unrealistic. Assuming a sufTicient fleet of lake vessels is available, 

such movements would involve approximately 140 lake vessel deliveries in less than a 

nine-month period and the stockpiling of approximately 350.000 ton of coal for the 

three-month winter period (H"ntley normallv maintains a 20-day supply). This would 

exceed Huntley's existing storage capacity. Therefore, this is not a viable transportation 

altemative. 

C. Dunkirk 

On August 26. 1997.1 traveled to DunkL-k. New York for an inspection of 

NTMO's Dunkirk generating station. There. I met with the NIMO plant manager at 

Dunk rk and other NIMO employees who are familiar with the operations. Like Huntley. 

NIMO's Dunkirk station is served by Conrail and is equipped with a heating shed and a 

rotary dump facility. Unlike Huntley, however, the majority of the railroad switching is 

performed on four tracks, which are owned and maintained by NIMO. 
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The coal trails delivered to Dunkirk usually are dropped otf by the road 

crew on a siding track that is parallel 'o the Conrail main line tracks. The loaded cars are 

then pushed into the spur, which connects to NTMO's tracks by a local crew. Du- kirk 

usually receives 90-car trains. Three cuts of thirty cars are delivered to DunkLk. The 

fourth track is normally reserved for empties. 

Conrail normally uses two locomotives with a two-man crew for this 

operation. I am informed that a local Conrail crew performs this serv ice. however, w ith 

certain improvements, a road crew could easily handle this operation. Like the Huntley 

operation. NIMO crews push the loads through the rotary dumper and pull out the 

empties, at a rate of 10 to 12 cars per push'pull. 

I walked a short distance on Conrail's spur line lo li:e point where it 

connects to Conrail's main line tracks, via a siding track. Although Conrail's and NS's 

main lines between BufTalo and Cleveland are generally parallel. NS's main line track, at 

that point, is located several hundred yards east of Conrail's main lines. I then traveled 

by car to two points where I could observe the NS's main-line tracks. 
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1 also traveled lo Conrail's Dunkirk Yard and revievvea the nearby 

interchange tracks in Dunkirk between NS and Conrail, which is near Maple Street. 

Although NS serves Dunkirk, it does not have access to NIMO's Dunkirk station. NS 

service wouid involve an interchange with Conrail through various lines that connects 

with Conrail near the Dunkirk Yard. Alihcugh this is no lonf.er an open interchange, it 

appears to be a viable, albeit coni| 'icated, interchange. From an operational s' idpoint. 

the NS and Conrail interchange near C ontrol Point 58 (CP 58) in Westfield. New York, 

which is approxim? 16 miles south of Dunkirk, should be more efTicient. (See CSX 

21 CO 005367-005377). Of course, northern interchanges in Silver Creek. Buffalo and 

other locations could also be utilized. 

With respect to rail-water movements, Dunlvirk is not faced with the Black 

Ro k Lock restrictions on lake vessel movements and, in fact, NIMO has recently 

upgraded the coal unloading dock at Ounk;irk. Of course, the winter weather and other 

factors restrict Dunkirk's lake vessel movements. According to the Verified Statement of 

Jpmes Bonnie. Dunkirk received tons in 1995, of which, only toas 

were delivered by lake vessel, which equates to only percent of the total tons to 

Dunkirk. 
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D. .Ashtabula 

In the morning of .August 27. 1997. I traveled to .Ashtabula Harbor to v iew 

the facility and observe Conrail's operations. It is a very open area and 1 was able lo find 

several vantage points that allowed me to v iew the entire facility and operations. 1 could 

see that Conrail trains arc brought into the harbor area and dumped v ia a rotary dumper. 

I he coal is then moved bv conveyor over a river lo the coal storage area, which is on the 

south side of the harbor. 

Ashtabula is operating at or near capacity. Conrail's 1995 100 percent 

traffic tapes and Responses to interrogatories indicate that approximately 5 million tons 

of coal moves vja Ashtabula per year. Moreover, it has a v r̂y limited coai storage area, 

which appears to be land-locked and. thus, cannot be expanded. 

I'nder the proposed transaction. NS will operate the Ashlabuk Harb»or 

facility, but CSX will be provided access to 42 percent of the capacity. Therefore, NS 

vvill be able to move approximately 3 million coal tons and CSX will be allocated 

approximately 2 million tons. It should be noted, however, that NS will apparently have 

sole access to the Pinney Dock facility, which is on the no 'h side of Ashtabula Harbor. 

However, this dock is used for inbound bulk commodity movemmts, such as iron ore. 

and has no coa! loading equipment in place. 
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E. Conneaut 

On .August 26. 1997. 1 traveled to Conneaut. Ohio to vis,* and inspect the 

trans.aaaing operations al the Conneaut Harbor. This facility is operated by the 

Pittsburgh & Conneaut Dock Companv (P^'iC). The BLE provides railroad service to 

Conneaut. P&C and BLE are both subsidiaries of Tra: ar. Coal is moved to Conneaut 

from BLE origins and transloaded into lake vessel tor water movements on Lake Erie. 1 

was nrov ided a complete tour and inspection of the facility. 1 also returned the next 

morning to observe the loading of a lake vessel, which was destined to NIMO's Dunkirk 

plant. 

1 was iniprc ised by the capacity and the substantial investment in the 

Conneaut facility. I s coal handling capacitv is approximately double Conrail's 

.Ashtabula Harbor facilit., which is Translar's miwr competitor ii . »he area. Conneaut has 

two major coal storage ireas and could convert other areas to coal storage. It also has 

two train unloading facilities: a shaker u.nit for bottom dump hoppers and a more modem 

rotary dump, which is not in use at thus time. It also has two lale vessel loading 

machines. 
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Conneaut is underutilized a.nd .Vshtahula is operating al or near capacitv. 

In 1995. only moved through Conneaut compared to 

through .Ashtabula. I herefore. although it has nearly double the capacity of Ashtabula. 

Conneaut moves little more than half the tonnage. 

As indicated herein. Ontario Hydro's decision to lav up seven nuclear 

units and increase its coal burn will result in an increased dema.nd for eastern coal. .As 

indicated hv NIMO Witness James Bonnie, hovvever. BLE has limited access lo quality 

low-cost coal, which is comparable lo the coal that will be origina'ed by CSX and NS. 

Conneaut is a logical location that could be utilizeJ lo help meet this demand. However, 

it appears the economics, in terms of high rates and divisions demanded by CSX and NS, 

will preclude such movements. In faci. Conneaut could lose the limited amount of iratTic 

that it currently hanTles for Ontario Hvdro. 

Therefore, it appears that the propr'sed transaction could have serious 

anticompetitive effects on the movement of coal via Conneaut. According to its recently 

tiled Anticipated Responsive Application, BLE is seeking certain overhead trackage 

rights which will provide't access to the MGA coal mines. 
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Conneaut also has the capacity and real pi>tential to sene as a blending 

facility for low sulfur and higher sulfur coals in order tor NTMO to complv with the 

upcoming stricter emission standards. .As indica'--d bv Witness Bonnie. NTMO is 

currently evaluating this option and the (. onneaul tacility appears to be one of the most 

V iable options. 

Sincf coa! movements vi i Conneaut transloading tacililv represent 

NIMO's onlv viable, albeit limited, transportation ahernative to Conrail's service and 

Conneaut is one of ili-' few ta-." ' :ies in the area that has the capacitv to blend ci>als. 

competitive harm lo Conneai.t represents competitive harm lo NIMO. 

F. Proposed Niagara Frontier SA.A 

In mv- inspection of railroad operations in the Niagara Frontier area. 1 

tound that there are no operational restrictions thai would prohibit the proposed 

establishment i f a S.A.A ir the Niagara Frontier area. Under the SAA approach. CSX or 

NS would be able lo dL-ectly serve points in ihe SAA or service could be provided by the 

iointly-owned SAA operator. In terms of NIMO's coal movements, these stations could 

be directly served by CSX or NS with little or no problems. This subject is addressed in 

more detail in my Verified Statement submitted on behalf of ENRS. 
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Section IV 

NIMO'S COAL MOVFMFNTS 

The following table describes and summarizes 'he characteristics of 

NIMO's 1995 coal movements to Huntlev and Dunkirk based on data published by the 

Tnerj:v Information .Administration (EIA): 

Table 1 

Summary of NIMO's 1995 Total 
Coal Movements to Huntlev and Dunkirk 

item 
i 

Huntley Dunkirk at«l 

Tons From (Countv): 

( iroenc. P.-\ 
\1om>ngalia. \ \ 'V 
Indiana. P.\ 
W astiington. P.A 
Arnistrtirig. PA 
f Ik. P.A 
Clarion. PA 
Marion. W V 

Total Tons 

1.102.000 
0 

l')2.000 
72.000 

0 
0 

22.00C 
0 

U88,000 

Q60.000 
29t).0(K) 

0 

4*).000 
.•(4.000 

0 
17,000 

U56.000 

2.062.000 
296.100 
192.0'}0 
72.000 
4^,0C0 
34.000 
22,000 
17,000 

2,744.000 

. \ \ g . Btu Per Pound 13.099 13,044 13,072 

Avg. Sulfur "•/• by Weight 1.60 •/, 2.06 % 1.83% 

Avg. Ash % by Weight 7.04 % 8.30 % 7.66 % 

A>g. Deli\ ered Cost / Ton $ 36.21 S 33.04 S 34.64 

A\g. Delix red Cost / M.Btu 138.2 e 126.6 c 132.5 t 
; 

lotal Delivered Cost S 50^54,280 S 44,796,790 $ 95,051,070 
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It should he noted tlu" 1995 is the ba.se year tor this STB proceeding. 

However. | |..\ data is availaHe. In 1996. the total tons received bv NTMO 

..mained tairly constant. 2.744.()(}0 in 1995 versus 2.71 1.000 in 1996. The characteristic 

of the coai did not change sigr'ficanlly (Btu: 13.072 versus 13.013; Sulfur: l.S3'!o 

versus 1.74"o). NTMO's unit cost dropped from $34,64 per ton to S33.76 per ion and 

ti-om I.>2.5 cents per M.Btu to 129.2 cents per NTBtu. 

A. 1995 Coal C harac eristics 

As can be seen from Table 1. NIMO received 2.744.000 tons in 1995. 

NIMO Witness James Bonnie indicates that this figure was actually . The total 

Delivered (\ist. i.e.. coal plus transportation, was $95 million, which equates to an 

average of S34.64 per ton and 132.5 cents per Million Btu. The tbllowing table compares 

NTMO's coal characL istics with all coal received by electric utility plants in 1995: 
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Table 2 

comparison of NLMO C oal with Tot. 1 I S. Coal 

Item M M O U.S. 

l otal Tons 2,744,000 826.860.000 

Average Btu Per lb. 13,072 10,248 

Sulfur % by Weight 1.83 1.08 

Ash % by Weight 7.66 9.23 

Delivered Cost per M.Btu 132.5 c 131.8 c 

Delivered Cost per Ton $ 34.64 $ 27.01 

As can be seen, NTMO's coal has a higher-lhan-average Btu content 

(13.072 versus 10.248) and sulftir content (1.83"b versus 1.08%). NIMO's delivered cost 

per ton is higher ($34.64 versus $27.01). However. NTMO's delivered cost in cents per 

M.Btu is OPIJ, slightly higher than the average (132.5 versus 131.8). Theretbre. NIMO's 

costs are currently competitive. Baseo on these characteristics, however, it is likely that 

NTMO's costs will increase in the near future. 
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B. External Pressure 

The Phase II standards of the 1990 Amendments lo the Clean .Air .Act will 

require a 1.2 lbs. SO; emissions limit for each utility on a system-w ide basis. Therefore, 

NTMO will be forced to obtain coal from low-sulfur sources. Low sulfiir coal generally 

has a lower Btu content, which w ill result in a concomitant increase in NTMO's delivered 

cost per M. Btu. 

.As indicated herein. Ontario Hydro's decision lo lav up seven nuclear 

units and increase its coal burn w ill result in an increased demand and delivered cost for 

movements of low -sulfrir coal from CSX and NS origins. Moreover, one of the primary 

sources tor low sulfur coal is the Powder River Basin (PRB) served by BNSF and UPSP. 

Th;iei"or«. such movements could involve two railroad service, e.g.. BNSF or UPSP and 

CS.X. anu longer hauls, both of which will result in increased freight charges and an 

increase in NTMO's dehvered cost for any such movements. 

Consequenily. these external factors are likely to result in an increase in 

NTMO's delivered cjal cost in the near future. In additirn, this upward pressure on 

NlMCJ's delivered coal cost will be increased since, under the proposed transaction, 

NIMO w ill remain in a captive railroad environment. 



25 • 

C. NI.MO's Vulncrahilitv 

NTMO is particularly vulnerable to abuses of monopoly power. Due to its 

own internal restructuring. NIMO is forced lo engage in short term. i.e.. geneially one to 

two year, coal supply and transportation contracts. Theretbre. NTMO does not have the 

protection provided other utilities via long term contracts. Vulnerable residual captive 

CSX and NS shippers, such as NTMO. are likely lo be subjected to railroad rate increases 

in the near future as a result of several factors. These factors include: the S6 billion 

acquisition premium paid tor Conrail; the revenue loss experienced by CSX and NS as a 

result of the continuing movement lo lovv-sulfur western coal; the recent dramatic drop in 

the export coal market; and other factors. 

D. Conrail's Coal Movements 

I have also prepared the following analysis of NTMO movements via 

Conrail based on Conrail's 100 percent irafTic lapes and the STB's 1995 Costed Waybill 

Sample: 



Table 3 

SLmmary of NIMO's 1995 Conrail 
Movements to Huntlev and Dunkirk 

.Movement Miles 
Freight Rate/ Rate / 

Tons Charges Ton Ton-Mi. RA'C 

To Marriff From: 

IOIHI \\er»ge 

To Dunkirk From: 

Total.\vtraf>t 

MMO ToUl/Average 

The following table compares the characteristics of NIMO's total 1995 

coal receipts with the characteristics of Conrail's railroad coal movements or NIMO: 



Table 4 

Comparison of 1995 Coal Moved By 
C (inrail with the Total C oal Received bv NTMO 

Item Conrail Total 

Total Tons 2."'44.000 
Percent of 1 otal Tons 100.00% 

Total NIMO Cost $ 95.051.070 
PcKcnt of total M M O Cost 100.00% 

Average NIMO Cost Per I on S .U 64 
Percent of .Av g. Co.',! Per Ton 100.00 % 

I 

As can be seen. Conrail moves . of NIMO's coal 

requirementi. Therefore. Conrail is clearly in a market dominant position. At 

per year, the freight charges associated with these movements are a significant 

cost to NTMO. In addition, NTMO moved ' .uns via rail water movements, tor 

which NIMO's transportation charges were approximately . Therefore, 

NTMO's total transportation charges exceeded . These coal movements are 

also extremely profitable tor Conrail. As can be seen from Table 3. the average RA'C 

êenerated by NIMO's 1995 coal movements via Conrail was . which 

exceeds the STB's jurisdictional threshold of 180 percent. Moreover. I believe that these 

ratios are understated. Conrail's high market share and the high R'VC ratios associated 

with NIMO's coal movements demonstrate that Conrail dominates this traffic. 
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The 1995 average freight charges tor each movement were determined 

from Conrail's 100 percent traffic tapes. The variable cost figures were determined from 

records of these movements that were extracted from STB's 1995 Costed Waybill 

Sample. 

I believe that the costing approach utilized by the STB generally 

overstates the costs associated with bulk commodity movements and. by the use of 

.system-wide adjustments, would not reflect the economies associated with the issue 

movements. For example. NIMO's largest movement. from 

Pennsylvania to Harriet, has been assigned a variable cost of per ton. A smaller 

volume movement of approximately the same distance, however, has been assigned a 

variable cost of per ton. i.e., tons from , West Virginia to 

Dunkirk which involves a distance of miles compared to for the movement 

from Bailev to Harriet. 
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E. Rail-Waier Mo.>..iKnts 

The e are etTectivelv no allematives lo rail transportation at i intlfv. 

Dunkirk has a v iable rail-water option, however, this nntio-i is limited and has resulted in 

little, if any. compcotive pressure on Conrail. n fact. Conrail's rates on a pti ton-mile 

buvis are higher to Dunkirk than to Huntley ( versus ) and Conrail's 

profits ure highe; on Movements lo Dunkirk ( percent versus percen'). 

It should be noted the rail-vater movem.nts to Dunkirk via BI.l and 

Conneaut involve circuitous rail-watei rail-water movements Since BLE does not l ave 

access lo quality coal reserves, the movements to Dunkirk \TU Conneaut involve: a sho.t 

rail mo\cmeiu to i transloading facility on the Mononganela River, transloading from rail 

to barge, a barge movement to Duquesne Wharf transloading to rail cars, a BLH rail 

movemem lo Conneaut tor dumping and transloading to lake vessel for movement to 

Dunkirk. NIMO estimates that the tola freight charges for this c.rcuitous and inefficient 

movement are approximately per ton, v.hich is only slightly lower than the 

average freight rate of per ton associated with Conrail's railroad movements to 

Dunkirk. 
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Therefore, it appears that the competing rai- water movement via 

Conneaiil does not place significant downward pressure on Conrail. In fact, the total 

.-saving for NTMO resulting from the lail-waler movements lo Dunkirk would be only 

per year ; ). This is also indicated by Conrail's hiuh R VC 

ratios tor its movernen s lo Dunkiik. which average percent. In a true competitive 

environment. Conrail vvould not be able to extract such high monopoly rents. 

Since BLF has limited quality coal sources, substaniial coal movements 

via Conneaut would involve interchange movements with CSX and NS. CSX. of course, 

vvould he reluctant to provide NTMO coal service through Conneaut at reasonable and 

competitive lates since it vvould be competing against itself .Moreover, BLE has been 

unable lo reach an agreement with NS that would enable BLE to establish reasonable 

joint rales with NS. 

The .Applicants maintain that the proposed MO.A and .Ashtabula 'larbor 

JA.A agreements vvill benefit NIMO, since two carriers will be competing for movements 

to the lakes. Vccording lo the propored agreement. NS vvill share the Ashtabula limited 

capacity bv a ."8 percent and 42 percent split. As indicated herein, it appears that Ontario 

Hydro's increer-̂ d coal demand wiP maximize the capacity at Ashtabula and thus deny 

NTMO any po'ential benefit from this joint access. 
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F. Mine 84 

As indicated bv NTMO Witness Bonnie. Mine 84. which is owned by the 

Rochester and Pittsburgh Coal Company, is an important coai source lor .NLMO, In iacl. 

my ana' sis indicates that, in 1995. NTMO's Harriet station received ons from 

Mine 84. .Although Mine 84 is in the MG.A area, it is not incluJ,-' in the proposed MG.A 

J.A.A. It will he sole-ser-ed b;. NS I hu. . it will not receive the benefit of competi'ive 

rail service. Since NTMO's -̂ t-it'ons vvill ne .served hv CSX. NTMO will lo.se the benefit 

of dire.t single 'ine service from .Vline 84. Vloreover. any sucii NS-CSX '"loven.cnis 

would probably involve a high reciproca' s.vitching charge, which would make thtse 

m.ovenients uneconomical. 

G. Reciprocal Switching 

It should be noted thai, although Uiere is a viable interchange in Dunkirk. 

NTMO's Dunkirk station is not open to reciprocal switching. Huntley is also closed, 

e cept tor limited access to the CN. However, CN is not a major coal-originating 

raih">ad. Therefore, in addition to the high charges, such movements would involve an 

interchange with another coal originating carrier, such as NS. BNSF and UPSP. My 

Verified Statement on behalf of ENRS discusses this issue in more detail. 
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Section V 

COMPETITIC>N IN THE UTILITV INDUSTRV 

Ihe .loint Verified Staiemenl of Sjott D. Teulhauser and Michael .T 

Mathis highlights recent and upcoming changes in the electric utilitv industry. They 

iiidicate that the passitge of the Federal Tnergy Policy .Act of 1992, Federal Energy 

Regulatory Commission (FERC) Order No. 888 issued in 1996, anticipated Federal 

legislation concerning retail competition, and the anticipated restructuring of the electric 

utility industry in New V'ork State as a consequence of the Competitive Opportunities 

Proceeding before the New Vork Public Service Commission will dramaticallv increase 

the intensity and .:eographic breadth of compeii ion among -ndividual power plants. 

Consequently, NTMO is concerned about competitive impac and other 

ramifications resuhing from the proposed injection of competition via the establishment 

of the proposed Southern New Jersey Philadelphia and Detroit S^VA's. These areas 

include six (6) coal-fired electric generalin-.̂  siatiorLs: PECO's Eddystone station; ACF's 

Deepwater and England stations: V ineland's Howard M. Down slatio. • and DE's Trenton 

and River Rouge stations, Tlie recent settlement reached b\ PP&L with the Applicatits in 

conjunction with this proceeding and the economic benefits which Ontario Hydro may 

realize as a result of the proposed transaction could also impact the existing competitive 

environment. 
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As indicated by Witnesses I.eut'iauser and Mathis. these utilities curr.'ntly 

compete directiv or indircv-tlv with NTVIO and ;his com^ietition will intensity in the near 

futuie. l or example. DE interconnects with NIMO through Ontario Hydro and thus 

competes tor generation. 

.As indicated herein. NTMO's freight rates are lil ely to increase in the near 

future. .At the same time, the proposed selected .̂reas of competition and other factors 

associated with this proceedir - should result 'n lower railroad freight rates for DH. .ACE. 

PECO. Vineland. PP&L and Ontario Hvdro. This section describes the 1995 coal 

movements lo tlicse plants and the potential economic benefits that these competing 

utilities vvill accrue as a result of the proposed transaction. 

.A. Ontario Hvdro 

Ontario Hydro plans lo lay up seven nuclear unils. which have a capacity 

of 4.367 MW. This capacity AIU be primarih' replaced by operating its coai burning 

Nanticoke and Lan.bton plants al higher levels. Ontario Hydro's largest coal burning 

plat.t is Narticoke, which has eight units and a total capacity of 4,000 MW. Nanticoke is 

located near Port Dover, Ontario, which is on Lake Erie, approximately 50 miles .across 

fron; NTMO's Dunkirk phnf. 
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In 1995. Ontario Hvdro received tons of coal via rail-water 

movements via Ashtabula. This represents over percent of the total coal movements 

via .Ashtabula. The data provided in Conrail's 100 percent tratlic tapes do not provide 

the ultimate destiiiation for this IratTic. However, it is safe to assume that most ol this 

moved lo Nanticoke. It is my understanding that Ontario Hvdro receives coal from other 

.sources, but 1 could not identify any other coal movements to Ontario Hydro's plants. 

Nanticoke. with a 4.000 MW capacity, is the largest generating station 

served bv Conrail. According to CS.': Witness Robert Sansom's Table 1. the next largest 

station in terms of capacity is DE's Monroe station with 3.002.1 MW. In 1995, Monroe 

received 9.271.000 tons. Theretbre, siiice Nanticoke is underutilized and Ontario Hydro 

•ust replace lost capacity, the coal movements lo Nanticoke will subs'antially increase. 

Under the proposed transaction, NS and CSX can bt expected ic 

aggressively compete for this significant new market, i.e.. Ontario Hydro's increas-.d 

volume, from the jointly served MGA and other mines via Ashtabula. Thus, Ontario 

Hvdro should receive the benefit of lower transportation rales. Conrail's 1995 100 

percent tapes indicate that the tons to Ashtabula moved at an ave'-aje rate of 

per ton, w hich was higher than the avc-?̂ <* of all other coal traffic via Ashlabuk' 

( tons), which moved at an average rate of 



35 

The conipet'-ion for the ')nlario Hydro's new h\['.h volume coa! 

movements should tbrce rates dovn to reasriabie level. NTMO. however, will receive 

no benefit from this competition al Ashtabula. It is highly unlikely that CSX vvould be 

willing to use its minority share of the limited Ashtabula capacitv to compete agaiasl 

itself tbr the shipments to Dunkirk. Moreovci CSX and NS will attempt to utilize the 

limited .Ashtabula capacity lo move coal across the lake lo Ontario Hydro. 

The Ontario Hvdro movements will maxim!-; the aln limited coal 

handling capacity al Ashtabula. It is likely that some of the cun-ent coal tratfic through 

Ashtabula will be replaced direct rail service, however, it appears that Ontario 

Hydro s increased demand alone could maximize the existing capacity at Ashtabula. 

Moreover, there also appears lo be line-density constrair.ts on the lines from the MGA 

area lo .Ashtabula, which could further impact N.MO. 

Moreover. Ontario Hydro is faced with strict emission standards and 

cmnoi take advantage of the emission credit system, therefore. Ontario Hydro's 

decision to lay up seven nuclear units and increase its coal bum will result in an increased 

demand and delivered cost for movements of "low-sulfur" coal from CSX and NS 

origins. This inceased demand should have an upward impact on the market delivered 

coal price. 



36 

Ontario Hydro's demand for purchased power is also likelv lo increase as 

it attempts to replace its lost capacity, which represents over 14 percent of its total 

capacity (4,367 MW 30.352). As indicated by NIMtO Witnesses Leuthauser and 

Mcithis, NIMO and DE have separate 2.000 MW connect(ons with Ontario Hydro. As 

indicated herein, the !: .'ad-to-head rail competition provided DE under the proposed 

transaction will provide DE with a competitive advantage for this market. 

B. Detroit Edison 

The 'allowing -able summarizes DE's 1995 coal movements to Trenton 

and River Rouge: 
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Table 5 

Summary of DE's 1995 Coal 
Movements to Trentcr and River Rouge 

Item Trenton 
River 
Rouge 

Total 
DE 

Tons Received 
Percent of Total 

1.6'̂ 9.000 
8.00 % 

1.290,000 
6.15 % 

20.988.000 
IOG.00% 

Total Delivered Cost 
Percent of total 

$51,008,020 
8.30 % 

$ 38.158.200 
6.21 % 

$614,528,640 
' 00.00 % 

Avg. Sulfur % 0.53 % 0.51 % 0.59 % 

Avg. Cost Per Ton $ 30.38 $ 29.58 $ 29.28 

Avg. Cost Per M. Btu 143.3 t 138.4 c 141.2 c 

As can be seen, DE bums a .,ubstantial amount of coal. i.e. nearly 21 

million uns. DE's average delivered cost is substantially lower than NIMO ($29.28 

v ersu;> $34.64). In addition to its high volume. DE has the advantage of existing railroad 

competition at several locations which vvill be augmented under the proposed transaction. 
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DE's largest coal burning generating station, Monroe, is served by two 

Class I carriers: Conrail and Grand Tnink Western Railroad Compan> (GTW). a 

subsidiary of Canadian National Railway (CN). Conrail and GTW also serve River 

Rouge. DE's St. Clair and Belle River facilities are sened only bv CSX. however, the 

majority of this coal is received via lake vessel from the Superior transloading facility 

which is currently served by Burlington Northem Santa Fe (BNSF) and UPSP. frenton 

Channel is served v)nly bv Conrail and has limited lake veiisel capacity. 

Theretbre. DE's Trenton station vvill l)enefit the most from joint access lo 

CSX and NS. .As can be seen, the average delivered cost to Irenton is higher than the 

average tbr DE (S .0.38 versus $29.28). .Although Conrail is the only carrier serving 

Trenton. Conrail did not originate the majority of the coal movements. Conrail's 100 

percent lapes indicate that Conrail only originated tons lo Trenton, whereas, NS 

originated tons. CSX originated tons, BNSF originated tons 

and UPSP originated tons. Therefore, Trenton will receive the beneilt of head-lo-

head competition at origin and destination and the benefit of single-line service from NS 

and Ĉ SX for its eastern coal movements. 
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It is ditficult U) determine the RVC ratios for DE's movements tbr 

Trenton since the C^^nrail 100 percent traffic data, in most cases, lefiects only Conrail's 

division of the rales (primarily from loledo and Chicaeo) and. theretbre. does noi 

provide the total freight charges. The single Conraii direct movement to Irenton 

originated in and had a rale of per ton. which is 

iow^r than NTMt.)'s average rate of per ton. However, it is clear that with the 

new head-lo-head competition and single-line service to Trenton, the total freight charges 

lo Trenton should be reduced. 

Conrail and GTW currently serve DE's River Rouge plant. In fact. Cj \ \\ 

provides iht majority of the serv ice to Riv er Rouge. Of the total 1.290.000 tons received 

at River Rouge in 1995. Conrail served as the origin and deslinalion carrier for only 

movement which accounted for tons and the destination carrier via an interchange 

with tor tons. .Although two carriers currently serve River Rouge, it vvill 

benefit from CSX/MS head-lo-head competition. GTW does not originate co.-' for DE. 

.All of its traffic is handled in interchange service, pr'marily via Toledo from CSX origins 

in \V est Virizinia and Kentucky. Theretbre, for the first time. CSX and NS will be able to 

by-pass GT'A' and provide River Rouge with direct service. 
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c. Atlantic Citv Electric 

The following table summarizes .AC F's 1995 coal movements to its 

l̂ eepvvater rnd England stations, which will be included in the proposed Soulhem New 

.lersev Philadelphia SAA: 

Table 6 

Summary of ACE's 1995 Coal 
Movements to Deepwater and En ..and 

Item Deepwater England 
Total 
ACE 

Tons Received 
Percent of Total 

162.(J00 
: ! .43 % 

594.000 
78.5 ' 

756.000 
100.00 % 

Total Delivered Cost 
Percent of Total 

S 7.409.880 
22.; 1 % 

$ 25.654.860 
77.59 % 

$ 33.064.-40 
100.00% 

,Avg. Sulfur % 0.75 % 2.43 % 2.07 % 

Avg. Cost Per Ton $ 45.74 $43 19 $43.73 

Avg Cost Per M. Btu P8.1 C 168.4 c 170.5 c 

Conrail's 1995 100 percent irafTic lapes reflect the movement of 

tons to Deepwater and tons to England. It should be noted that .ACE's coal bum 

increased from 756,000 in 1995 to 1,035,000 in 1996. 
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The majority of the tons to Deepwater ( >) were originated by CSX. 

CSX also originated tons to England. Thus, ACE will receive the ben r̂fit of 

competitive single line service from NS and CSX. 

ACE's delivered coal cost is higher than the U.S. average ($43.73 versus 

$27.01). One of the primary reasons for this high average delivered c.>sl is the fact that 

ACE's railroad freight rates are higher than average. According to ttie Conrail's 1995 

100 percent traffic tapes. Conrail moved tons to Deepwater and England at an 

average rate of per toa whereas, Conrail's 1995 average revenue per ton carried 

was only per ton. The average RVC ratio for ACE's movements is 

percent. Therefore. ACE should be able to derive a significant benefit from the inclusion 

of Deepwater and England in the Southern New Jersey Philadelphia SAA. 

D. Philadelphia Electric 

The following table summarizes PECO's 1995 coal movements to its 

Eddystone station, which will be included i;i the proposed Soulhem New Jersey / 

Philadelphia SAA: 
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Table 7 

Summary of PECO's 1995 C oal 
Movements to Eddvstrae 

hem Eddvstone 
Total 

PECO 

Tons Received 
Percen; of Total 

806.000 
70.45 % 

1.144,000 
100.00% 

Total Delivered C ost 
Percent of l otal 

$ 31.288.920 
70.64 % 

$ 44.295.680 
100.0"'% 

Avg Sulfur <?o 1.22 '̂o 1.63 % 

Avg. Cost Per I on $ 38.82 $ 38.72 

Avg. Cost Per M Btu 146 9 i 146.7 c 

in addition lo Eddystone, PECO bums coal al its Cromby plant (338.000 

tons in 1995). which will be served by NS under the proposed transaction. However. 

Eddystone is its prima'-y station It should be noted that PECO's coal receipts at 

Eddvstone increased from 806.000 in 1995 to 1,377.000 in 1996. 
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According to CSX Witness Sansom's Table I . PECO's Eddystone station 

is comparable in manv respects to NIVtO's Dunkirk station; liddystone has a capacitv of 

548.0 MW compared lo 560.0 MW tbr Dunkirk; Eddystone received 1.393.000 ton.s in 

1996 compared to 1,323.000 for Dunkirk; and both can receive coal by water. Of course, 

the one primarv ditTerence is that Eddystone will receive the benefit of head-to-hcad rail 

competition, whereas. Dunkirk will be captive to CSX. 

Conrail's 1995 100 percent trafilc tapes indicate that Conrail moved 

U.ns lo liddy stone at an average rate of per ton. I he vasl majoritv of this 

tratlic mov ed v ia Conrail direct from several of the same sources utilized bv NTMO. The 

rates to I'ddvstone were higher than NIMO's on a p T ton basis, i.e.. versus 

per ton. However, the rail distance to Eddystone is longer, i.e.. versus 

miles. On a per ton-mile r>asis the rales lo Eddystone are lower than NTMO's 

average rale, i.e., for Eddystone versus tor NLMO. 

The average RA'C ratio for C onrail's coal movements was percent 

compared to percent for Dunkirk. Therefore. PECO should be able to derive a 

significant benefit from the inclusion of Eddystone In the Southern New Jersey / 

Philadelphia SAA. 
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E. Pennsylvania Power & Light 

In 1995. PP&I received 7.577.000 ions of coal al its five coal fired 

generating stations: Brunner Island. Hokwood. Martins Creek. Montour and Sunbury. 

All of PP&I.'s railroad coal movements were from Conrail origins to Conrail 

destinations. NS will serv-r PP&L's stations under the proposed transaction. The 

tbllowing table shows the characteristics of this coal: 

Table 8 

Summarv of PP&L 1995 Coal Movements 

Item 
Total 
PP&L 

1 ons Received 
Percent of Total 

7.577.000 
100.00% 

Total Delivered Cost 
Percent of Total 

$ 263,452.290 
100.00% 

Avg. Sulfiix " b 1.62% 

.Avg. Cost Per Ton $ 34.77 

Avg. Cost Per M. Btu 143.1 e 
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In connection with this proceeding. PP&L reached a satlement with NS. 

PP&L also has settled a separate Stand-.Vlone Cost (SAC) rate rea.sonablene.ss 

proceeding betbre ihe S TB. .Vhhough I do not know the specific terms of nis settlement 

agreement. I have been intbrmed that PP&I >vas able to ohtain a reduction in their 

railr >ad freight rales. 

.According to Cr.n'ail's 1995 100 percent IratTic tapes. Conrail moved 

tons to PP&L's generating station, at an average rate of per ton. This 

iratTic had an average RVC ratio of percent. In their STB rate reasonableness 

proceeding. PP&I. argued that the ra, should not exceed a 180 percent R. V'C level. 

I heretbre. it is .sate to assume that PP&l was able to achieve a significant rate reduction 

in connection with these proceedings. 

F. V inelanu 

The foHewing table summarizes Vineland's 1995 coal movements to its 

Hovvaid M. Down station, which will be included in the proposed Southern New Jersey / 

Philadelphia SAA; 
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Table 8 

Summary of V jneiand's 1995 Coal 
.Movements to Howard .M. Down 

Item H, ^t Down 
Total 

Vineland 

Tons Received 
Percent of Total 

26.000 
100.00% 

26.000 
100.00% 

Total Delivered Cost 
Percent of Total 

S 1.356.420 
100.00% 

S L3.';6.420 
100.00% 

Avg. Sulfur % 0.81 % 0.«1 % 

Avg. C ost Per I on $ 52.17 $ 52.17 

.Avg. C ost Per \T Biu 19: c 195.7 c 

.As can be seen, this is a very small coal movement. In fact. I could not 

find any records of coal movem.ents to this tacility in Co.jail's i995 100 percent tratlic 

t.ipes. .Although it is sm^il. it vvill receive the benetil of head-lo-.head rail competition 

and NIMO will not. 
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Section VI 

C C)Mt"̂  TITlVE HARM 

.As indicated herein, the proposed transaction, in conjunction with other 

industrv dynamics, vvill result in competitive harm lo N'MG. In general. NTMO's 

delivered coal prices are likelv to increase, whereas, the costs tbr competing utilities, 

sucn as V)ntario Hydro. DE, .ACE. PECO, PP&L and V ineland, should decrease as a 

result of new head-lo-head comf ••tition. Ttie tbllowing points summarize this very r.al 

potential ll r ccnpetitive hcunr. 
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NIMO s Rates Will Increase: 

• As a residual captive shipper with no viable trmsportation allematives, 
CS.X will be able to extract monopolv rents trom NIMO which will 
likely lead to rate increa.ses in the near lUlure. 

• NIMO is particularlv vulnerable to such monopoly power. Due lo its 
vuvn internal restructuring. NIMO is forced to ergage in short temi, i.e.. 
generalb one to two vear. coal supplv and transportation contracts. 

I heretbre. NTMO does not have the protection provided other utilities 
v!.i long term contracts; 

• Vulnerable residual captive CSX and NS shippers, such as NIMO. are 
likelv to subjected to railroad rate increases in the near future as a 
result of several factors, including the $6 billion acquisition premium 
paid for C\inraii and the revenue loss experienced by CS.X and NS a.s a 
result of the dramatic drop in the export coal market. 

• t)ther external factors vvill increase NTMO's coal costs, such as. NTMO's 
increased demand for low-sulfur domestic coal and a resuit of Phase 11 
compliance standards of the 1990 amendments lo the Clea i .Air .Act. 

• One of NTMO's pri.nary interconnections, Ontario Hydro, v ... increase 
Its coal burn as a result of its lav up of êven (7) nuclear unils vv ith 4.367 
MW in service capacity. This conve.s','n vvill increase the demand tbr 
low-sulfur eastern coa! irom CS.X and >.'S origins and will likely resuh 
in an increase in the delivered coal prices for NIMO. 

• In addition, a significant iunount of Ontario Hvdro's coal tratTic is likely 
to move from CSX and NS mines through Conrail's .Ashtabula Harbor 
transloading facility, which will be a J.A.A facilit. under the propos*jd 
tran.SuCtion. This increase in tonnage through Ashtabula, which is 
alreadv operating at or near capacity, vvill etl'ectivelv eliminate any 
potential benefits that NTMĈ  could receive by the establishment of a 
J.AA. 

• NI.MO's coal mo .ements from Mine 84 will move from Conrail single-
line serve lo an interchange movement via NS and CSX. This will result 
in an increase in NTMO's freight rales from Mine 84. 
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> IMO's Competitors \N ill Ohtain Reduced Rates and Improved Sen ice: 

• (")ntar''o Ivdro will receive the benefits of volume discounts and the 
benefit i f hea'i-io-heau rail competition for CSX and NS coal moving 
via the vshtahula Ilarlxtr transloading tacility. which should resuh in 
lower freight rales for Ontario Hvdro; 

• Ontario Hydro vvill also tx' required lo increa.se its purchased power lo 
replace the lost capacitv. Like .NIMO. Dl- has a major interconnection 
with Ontario Hvdro. i hus. NTMO and DE vvill be competing to sell 
power to Ontario Hvdro. Since DT's Trenton .and River Rouge plants 
will obtain the berefils of head-to-head rail competition from origin to 
destination. DT. will obtain a compeiitive advantage over NTMO 

• In addition lo Ontario Hydro and Dt-. the freight rates tbr other real and 
potential competitors are likely to decrease, i.e.. PP&L ha,s alreadv 
obtained a settlement and presumablv rate relief in conjunction with this 
proceeding and .ACE. PECO and Vineland. should obtain rale reductions 
V ia the proposed inclusion of their plants in the Soulhem New Jersey 
SA.A and the establishment of the MC A I.AA. 

• DE. .ACE and PIX'O will enjov the benefit of competitive single line 
service from both CSX and NS. which should result in reduced rales. 
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Section N i l 

REQUESTED C ONDITIONS 

As indicated herein, the proposed transaction is likely to result in 

substantial competitive ham to NLvlO. ConsequentIv. the SfB should impose 

conditions in order to allev iate this verv real potential tbr competitive harm. Specificallv. 

approval of the joint acquisition and control of Conrail f)v NS and CSX should be 

conditioned as requested by ENRS in this proceeding. These requested conditions are as 

to I lows: 

(1) 1 he creation bv the .Applicants of another SAA. i.e., the "Niagara frontier 
Shared Assets Area." which v.ould permit equal access hv Knh CS.X and 
NS to Conrail customers, inciuding NT.MC)"s Huntley and Dunkirk 
stations. In addition, the establishment within the Niagara Frontier SAA 
of reciprocal switching arrangements for all current Conrail customers, 
including NIMO's Huntlev and Dunkirk s« Uions. that would allow other 
rail carriers serving the area, such as C \ . CP and existing shortline 
operators, also to provide competitive sen .e and at a reasonable level of 
charges, i.e., $156.00 per car. 

(2) .Alternately, if a Niagara Frontier S.AA is not created, approval of the joint 
acquisition of Conrail should be conditioned on the reciprocal grant of 
terminal trackage rights lo each other by CSX and NS for operations over 
the Conrail lines in the same geographic area covered by the proposed 
Niagara Frontier SAA. Ownership and operation of the Conrail assets in 
that area would be divided as proposed by the Applicants, but all 
customers currently served only by Conrail. including NTMO's Huntley 
and Dunkirk stations, would receive rail service directly irom both CSX 
a J NS. A reasonable level of charges for the reciprocal terminal trackage 
rights wouid be established, i.e., a rate of $0.29 per car mile. 
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(3) If neither of the aK>ve aiternalives is established, approval of the proposed 
transaction should be conditioned on the estahlishmenl by CS.K and NS of 
reciprocal switching to all current and future customers served bv Conraii. 
including NIMO's Huntley and Dunkirk stations, and a reasonable reciprocal 
switching charge vvould be established, i.e.. the $156.00 per car charge discussed 
earlier. 

(4) I f none of the above conditions proposed by ENRS tbr the Niagara Frontier area 
is adopted bv the STB. the STB should condition approval of the transaction on 
the granting of trackage rights by CSX lo NS that would permit NS to serve the 
Huntley and Dunkirk stations directly as tbllows: 

(a) Huntlev - Under the proposed transacion. NS vvould obtain 
overhead trackage rights on Conrail's Belt Line Branch and 
Niagara Branch . which lines are proposed to be allocated to CSX. 
from which lines NTMO's Huntlev station is accessed. The STB 
should order that ihe.sc i.verhead trackage rights he modified to 
allcv. NS the right to ope.ate over such tracks and anv necessiu-v 
connecting tracks in order to access and serve NTMO's Huntlev 
station, including the deliverv of coal trains to the Huntley station. 

(b) Dunkirk - Trackage rights in favor of NS should also be 
established on Conitt'l's Chicago Line between Control Point 58 
(CP 58) near Westfield, New V'ork, lo NIMO's Dunkirk station, 
which is located neai- CP 42 in Dunkirk, New Vork in order lo 
allow NS to access and serve NTMO's Dunkirk station, including 
the deliv ery of coal trains to that station. 

These trackage rights to boih Huntley and Dunkirk stations would permit NS to 
provide direct service to the NTMĈ  facilities, in addition to direct service by CSX. 
thereby alleviating the compeuiive harm that would otherwise occur to NTMO as a 
result of the proposed transaction. To the extent that connections, crossings, and 
related rail facilities are required lo permit the exercise of the above trackage rights 
by NS. the STB should further condition approval of the transaction upon any 
necessary coastruction or relocation of tracks or other steps necessary to permit 
such trackage rights operations by NS to serve NIMO's Huntley and Dunkirk 
stations. 
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Section Mil 

CONC 1.1 SION 

It the prop».ised transaction is approved. NTMO is likely lo sustain 

substantial competitive harm. .As a vulnerable residual captive shipper, NIMO's freight 

rates are likely to increa.se, whereas, several of NIMO's competitors have obtained or 

.should obtain rate reductions as a result of the proposed transaction. In order to eliminate 

this verv real potential tor competitive harm, the SfB .should impo.se the requested 

conditions set torth herein 



Alexandria. Virginia: ss 

Gerald W. Fauth III, being duK sworn, deposes and says that he has read the 

foregoing document and attachments thereto and knows the contents thereof and that all 

inatters and thincs set forth therein are true. 

GerakJ W. Fauth 111 

Subscnbed and sworn to before me this 20th day of October, 1997. 

Notary Public 

My Commission expires on 
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STATEMENT OF QUALIFICATIONS 

OF 

CiERALD \V. FAUTH I I I 

My name is Gerald W. Fauth III. I am a transportation consultant specializing 

in economic, regulatory and legislative issue,j involv ing transportation. I am President of the 

fimi of G. W. Fauth & Associates. Inc. (GWF). an economic consulting firm with offices at 

116 South Royal Street. .Alexandria. VTrginia 22314. My part-time affiliation with GWT 

began in 1972. I have been employed on a full-time basis by GWT since May. 1978. 

GWF, and its predecessor company, Williams and Fauth, has been in the 

transportation consuhing business for the past forty (40) years. GWT provides assistance lo a 

w ide-v ariety and number of clients, primarily freight shippers, in various inter and intra-modal 

transportation projects relating to railroads, motor carriers and barge companies. These 

projects have involved the areas of: 

Rate Structure Economic Evaluations 
Transportation Regulations and Legislation 
Transportation Costing 
Contract and Tariff Rate Negotiations 
Transportation Mergers and Acquisitions 
Traffic Analyses and Distribution Studies 
Transportation Operations 
International Shipping Issues 
Engineering Studies 
Transportation Property Appraisals and 
Other Transportation Problems 
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During my i<tfiliation with CiWT. I have been directiv involved with every 

major project and litigation. I have assisted numerou; clients in transportation treight rate 

structure economic evaluations and in direct negotiations with transportation companies. My 

knowledge and understanding of .-urrics' variable costs and operations have been a --eal 

value to shippers in negotiations with caJTier> tbr contract rates. 1 his is particularly important 

in high-v olume bulk-commodilv movements such as coal, chemicals, agricultural products and 

other bulk commodities. 

In recen. vears. U.S. railroads t. 've abandoned or sold a substantial number of 

low-volume branch lines. I have assisted numerous clients in cases involving abandonments 

and line acquisitions concerning revenue and cost issues, as well as, valuation issues involving 

railroad equipment, propertv and right-of-way lines. 

I have personallv conducted numerous on-site inspections of railroad sw itching 

operations w.iich were ..sed lo develop the costs associated vith railroad operations. I have 

conducted num;r:»us linK-molion studies of motor carrier loading facilities that were "sed in 

developing the hardling cost associated with the service. Theretbre. 1 am familur with 

transportation operations. 

It is often necessary to litigate disputes between parties. Tl:erefore. I have 

been called upon as expt.t v., less in numerous litigations before the interstate Commerce 

Commission (ICC), the Surface Traiisportation Board (STB), courts and other regulatory 

aeencies. I ha e prepared and submitted both wTillen and oral testimony. A list of several of 

these proceedings follows this narrative. 
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Manv of these projects and litigations have involved the development ot 

railroad cost aii.Tyse- ba.sed on the anplicaiion of Unitbmi Railroad Costing Svsiem or its 

predecessor. Rail Form A. I have K.-en activelv involved in the regulatory process which ,ed 

to the developmenl of URCS and submitted te--.iniony ;n IC C Ex Parte No. (S'.b-No. 1), 

AdojnK^iLojQhe Uni^^ 

alLRegujajjiixiA^sung^J^ 

I have alM̂ : developed numerous tratfic and market analv.ses based on the 

Costed Wav bill Sample. For example, 1 submitted tes timony and pres.-nled evidence based on 

analyses developed from the Costed Wav bill Sample in STB Finance Docket No. 32760. 

Union Pacific Corp., et af-_^-onimljm.aJ^'IgeLii^ <-"̂ r̂P-. al. 

In m o . the railroads were substantially deregulated bv the passage of the 

Stagger JMl_A5a_oIX*i^ 1" l"^"^^- an̂ ^̂ her railroad deregulation ctTort culminated with the 

Passage of the KC j M m i m m . A ^ l 3 9 5 . which, effective January 1. 1996. eliminated the 

ICC and established the STB. I was actively involved in monitor-ng and tracking these bills 

tor several associations and companies. Therefore. I am familiar with the legislative history of 

the exisung laws and regulations impacting railroads. 

1 am a 1978 graduate of Hampden-Svdney College of Virginia with a Bachelor 

of .Vrts degre- My major areas of concentration were in the departments of history and 

govemmeni. My senior thesis dealt with the History of Railroad Regulation. I am a 1974 

graduate of St. Stephen's School in Alexandria. Virginia. 

I am a member of the Association for Transportation Law, Logistics and Policy 

and the Transportation Research Forum. I am also a candidate member of the American 

Society of Appraisers. 
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Selected Testimony 

• STB Finance Docket No. 32760. L'nion Pacific Corp.. et al. -- Control and 
Mer.ger -- Southern Pacific Rail Corp., et al. 

• ICC i inanco IXvket No .il6fl8. RSI Fnere>. Inc. - Feeder Line 
Developmenl • Norfolk Soulhem Corporation Line Betvseen Cvnthiana and 
Carol, Indiana 

• ICC Finance Docket No. 31012. Cheney Railroad Companv. Inc.. Feeder 
Line .Xcquisition - CSX Transportation. Inc. Line Between Greens and 
Ivalee, .Alabama 

• STB t \ Parte No. 542. Reaul.itions Governm>; Fees lor Services 
rerformed in Connection U'ith Licensing and Related Services - 1996 
l pdate 

• ICC IN Parte No 431 (Suh-\o. 11, .Adoption ot the L'niform Railroad 
Costing S\stem as a Cienerai Purpose Costing Svstem for all Reaulatorv 
Costing Purposes 

• ICC STB F\ Parte No W (Sub-No. 21 Rate Guidelines - Non-Coal 
Proceedint:s 

• ICC Ex Parte No 346 iSub-No ."'4). Rail Cjeneral Fvempiion .Authority -
Miscellaneous Manufactured Commodities 

• iCC F\ Parte No. 328. In .estigatior: of Tank Car Allowance S\stem 

• ICC [ \ Parte No 290 (Sub-No 2). Railroad Cost Recoverv Procedures 

• ICC l . \ Pane No 246 (Sub-No. 10). Regulations Governing Fees for 
Services Performed in Connection with Licensing and Related Services -
1992 I pdate 

• ICC Dtvket No. 40107. General Flectric Companv v The .Atchison. 
Topeka and Santa Fe Railway Companv, et al. 

• ICC Jocket No. 400''3. South-West Railroau Car Pans Companv v. 
Missouri Pacit'ic Railroad Ĉ ompanv 

• ICC Docket No 38279S. Tv? Detroii Edison Companv v. Consolidated 
Rail Corporation, et. al, 

• ICC Docket No. 3793IS, Metropolitan Edison Companv v. Con.'olidated 
Rail Corporation 

• ICC Docket No. AB-167 (Sub-No. 1125), Consolidated Rail Corporation -
Abandonment -- "between Warsaw and Valijaraiso. in Kosciusko, Mai shall. 
Starke. La Pone and Foner Counties. IN 

• ICC Docket No. .\B-55 iSub-No. 402), CSX Transportation, inc. -
.AlMndonment - Between Woodlawti and W'almar in Jefferson. 
Washint̂ on. Clinton and St. Clair Counties. Illinois 
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BEFORE THE 
SURFACr TiCANSI ORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

CONTROL AND F/IERGER 
CONRAIL INC. AND CONSOLIDA FED RAIL CORPORATION 

VERIFIED STATEMENT OF JAMES H. BONNIE 

L INTRODUCTION 

My name is James H. Bonnie I am Manager, Fuel Procurement, 

Traiisportat'on and Contract Administration for Niagara .VIohavvk Power 

Corporation (hereinafter "NIMO")- I hold a Bachelor's degree in Engineering from 

the State University of New York at Buffalo and a Master's degree in Business 

.Administration from Corpus Christi State University. 1 have been directly involved 

in the procurement and transportation of coal for NIMO during the past 17 years. 

Since January 1983, 1 l ave held my current position. 

In my present position, I direct the planning and procurement of all fossil 

fuels (coal, oil, and natural gas) and related transportation services on the spot and 

contract market required by the Company's generating facilities to produce 

electricity, as well as, all other fuels used throughout NIMO's system (Lfi^, gasoline, 

diesel fuel, heating oil, aviation fuel). 

The purpose of my Verified Statement in this proceeding is to discuss the 

impact of the proposed transaction among CSX Corporation and CSX 

Transportation, Inc., Norfolk Southern Corporation, Norfolk Southern Railway 

Company and Conrail Inc. and Consolidated Rail Corporation (hereinafter 

collectively referred to as "Applicants") upon NIMO's generation facilities in 



western New York, generallv, and their fossil fuel supplv and transportation 

requirements, .specifically. These generating facilities are the Dunkirk Steam Station 

(hereinafter "Dunkirk") in the City of Dunkirk, New York and C.R. Huntley Station 

ii\ the City of Tonawanda, New York (hereinafter "Huntley") (hereinafter Dunkirk 

and Huntley will collectively be referred to as the "Stations"). It is my further 

objective to disci 3 the impact of the proposed transaction upon one of my coal 

suppliers (Mine 84), and upon NIMO's limited options for rail-vessel transportation 

of coal from accessible ports on Lake Erie within close proximity of the mines, where 

we source our coal supply. 

n. STATEMENT OF FACTS 

A. GENERAL DESCRIPTION OF NIMO'S FACILITIES AND 
OPERATIONS 

NTMO is an investor-ovvned utility provid'ng electrical and gas service to 

communities in upstate New York. As a retail provider of electricity, NIMO is 

engaged in the generation (production), transmission and distribution of electricity 

in a service area of approximately 24,000 square miles, and serves 1,556,000 

customers in 37 counties and 669 cities, towns and villages. NIMO also generates 

electricity which is sold in the New York Power Pool on the wholesale market, 

which is discussed in the accompanying Joint Verified Statement of Messrs. Scott D. 

Leuthauser and Michael J. Mathis. NIMO's electrical capability by product 

generation type and purchased power is set forth in an appendix to my Verified 

Statement (Appendix "A"). ' 

As pertinent to this proceeding, I describe below NIMO's two coal-fired 

generating Stations. I note that, in addition to its coal-fired generating stations. 

' As a distributor of natural gas, NIMO ser%'e$ approximately 526,000 gas customers in a service area of about 
4,500 square miles, comprised of 15 counties and 197 cities, towrvs and villages. 19% electric sales comprised 39,127 
million kvvhrs and revenivs of $3,308,999,000. 
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NIMO also operates two rie) oil/ndtu-'-al gas fired stations, one in .Albanv and the 

other in Oswego, New York. 

Before discussing spccin facts concerning NIMO's Huntley and Dunkirk 

facilities, opentions, fuel sources and transportation requirements, it might be 

helpful to provide an overview of NIMO's coal procurement and •^ransportalion 

situation. NIMO currently burns approximately 3,000,000 tons of cral each vear at 

the Stations. Coal transportation costs are about 35 percent of the total delivered cost 

of coal for the NIMO Stations. 

B. DESCRIPTION OF THE HUNTLEY FACILITY, OPERATIONS, COAL 
SOURCES 

Throe miles downstream from the City of Buffalo, on the Niagara River, is 

Ikuitley, the largest of NIMO's two coal-fired power plants. Though some of the 

present buildings date back to 1916, when Huntley first began commercial service, 

the plant has been continuously modernized and now produces enough electricity 

to serve over 1,000,000 households (based on 500 kwhr average use per month per 

household). 

.As a result of continuous expansion, Huntley enjoyed the reputation of being 

the largest coal-fiied plant in the world during World War II . The plant now 

houses four 100,000 kilowatt units in the north building (Units 63-66), the oldest 

installed in 1942, the newest in 1954; and two 200,000 kilowatt units in the south 

building, (Units 67 and 68), both installed in 1957-1958. Currently, the Station 

produce^ 715,000 kilowatts of 60 hertz power and feeds it into the vast New York 

State Power Pool to serve NTMO customers across the state. 

Huntley employs approximately 300 people in many departments. Most 

supplies are purchased locally, further contributing to western New York's 

economy. In addition, the plant employs many contractors to support its 

construction program and various operations and maintenance activities. 



Bitun inous coal is currentlv burned at the Station from supply sources in the 

Pittsburgh seam in southwestern Pennsylvania and northern West Virginia. The 

Bailey mine is our primary loading point today, but coal has been sourced from 

Blacksville, Loveridge, Warwick, Mine #84, Shannon and Tanoma. Following are 

the typical specification? of the coal: 

Moisture (Wt %) 7.0 max 
.Ash (Wt %) 12.0 max 
\'olatile (Wt %) 25.0 min/'38.0 max 
Heating Value (BTU/lb) 12,300 min 
Ash Fusion Initial Deformation Temp ""F 

reducing 2,000 min 
Ash Fusion Fluid Temp °F (reducing) 2,550 max (Units #63-66 only) 
Grindabilitv (Hardgrove) 55.0 min/80.0 max 
Sulfur (lbs S/MMBTU) 1.7 lbs. per shipment max 

(.As Received), not to exceed 1.4 lbs on a quarterly weighted average 
basis 

Coal arriv ing at Huntley travels through a system of conveyors and can be 

brought directly into the plant or stored on the large coal pile. Normally, the pile 

contains 100,000-150,000 tons - enough to last Huntley approximately 20 davs supply. 

When coal is brought into the Station it is placed in bunkers capable of holding 

about 18 hours' supply, thus allowing time for periodic maintenance on the coal 

handling equipment while the units continue to generate power. In his 

accompanying Verified Statement on behalf of .NIMO, G.W. Fauth III describes 

Conrail's coal delivery and handling operations involving rail service to Huntley. 

Huntley also has a coal storage area and the lake vessel unloading area. 

Huntley receives a very limited amount of coal via lake vessel. One constraint on 

water movrments is directly related to the vessel restrictions at Black Rock Lock 

which are discussed in more detail later in my Verified Statement and in the 

accompanying Verified Statement of Mr. Fauth. 
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C. DESCRIPTION OF THE DUNKIRK FACILITY, OPERATIONS AND 
COAL SOURCES 

Dunkirk is sitL:ated on a peninsula jutting out into the City of Dunkirk 

harbor on Lake Erie. The plant began operation in 1950 with two coal-fired units, 

• ach with a capacity of 100,000 kilowatts (Dunkirk Units 1 & 2). Two larger units of 

200,000 kilowatts each were added in 1959 (Dunkirk Units 3 & 4). All four units, 

built by Combustion Engineering Corp., were designed to burn pulverized 

bituminous coal. 

Today, the Station produces 600,000 kilowatts of 60-cycle power, feeding it into 

a vast power pool serving NIMO customers across upstate New York. 

Dunkirk has approximately 230 employees in various departments. Most 

supplies are purchased locally, further contributing to western New York's 

economy. 

Bituminous coal is currently burned at the Station from supply sources in the 

Pittsburgh seam located in southwestern Pennsylvania and northern West Virginia. 

The Blacksville and Cumberland mines are our primary loading points today, but 

coal has been sourced from Bailey, Loveridge, Federal 2, Humphrey and Warwick. 

Following are typical specifications of the coal: 

Moisture (Wt %) 7.0 max 
Ash (Wt %) 12.0 max 
Volatile (Wt %) 25.0 min/38.0 max 
Pleating Value 12,300 mm 
Ash Fusion Initial Deformation 

Temp "F (reducing) 2,000 min 
Ash Fusion Fluid Temp "̂F (reducing^ 2,550 max (Units #63-66 only) 
Grindability (Hardgrove) 55 min/80,0 max 
Sulfur (lbs S/MMBTU) 2,5 lbs 'MMBTU per shipment 

max (As Received), not , *>xceed 1.9 Ibs/MMBTU on a quarterlv 
weighted average basis ai.d 1.7 Ibs/MMBTU on a yearly weighted 

average basis. 

Trains of 100-ton cars arrive at Dunkirk's car dumpc- weekly where each car 

is placed on the dumper, weighed, and turned upside down, unloading its entire 
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contents in less than a minute. The coal travels through a system of conveyors and 

cai. be brought directiv into the plant or stored on the large coal pile. Normally the 

pile contains several thousand tons - enouj^h to last the Station for 21 to 28 days. 

When coal is brought into Dunkirk it is placed in bunkers capable of holding about 

18 hours' supply, thus allowing time for periodic maintenance on the coal handling 

equipment while the units continue to generate power. As the coal is needed, it is 

fed by variable speed feeders into scales where it is weighed and then into 

pulverizers where it is dried and ground to talcum powder consistency. The 

pulverized coal is blown by warm transport air into the boiler where, when mixed 

with 700*̂^ F (371^ C) combustion air, the combination burns intensely. Again, Mr. 

Fauth discusses Conrail service involving Dunkirk in more detail in his testimony. 

III. DESCRIPTION OF NIMO'S CURRENT TRANSPORTATION SERVICE AND 
COMPETITIVE OPTIONS 

A. RAIL 

1. HUNTLEY 

The Huntley facility is heavily dependent, almost exclusively dependent, 

upon rail service for its coal deliveries. In 1996, for example, the Huntley plant 

received a total of tons, all of which was delivered by rail and by Conrail as 

the carrier directly and exclusively serving the Huntley facility. In 1995, out of a 

total of tons, Conrail delivered tons, with the balance, tons 

being delivered by water vessel In 1?97 (January 1-October 7), the Huntley plant has 

received a total of tons, wito tons being delivered by Conrail and 

the balance, tons delivered b) v '̂̂ -c-l. There have been no truck deliveries of 

coal to the Huntley facility during 1995, 1996 or 1997. In short, rail is clearly the 

dominant mode of transportation for Huntley's coal transportation needs and, since 

Conrail currently is the only carrier capable of providing direct service to the plant. 



Fluntley is captive to it. The .Applicants propose that CSX will step into the shoes of 

Conrail and thereby acquire this captive market. 

2. DUNKIRK 

The Dunkirk facility is also captive to rail service for a majority of its coal 

deliveries and to Conrail as the only railroad physically able to serve the facility. In 

1996, Dunkirk received a total of tons, of which tons were delivered 

by Conrail, tons delivered by vessel and tons delivered by truck. In 

1995, Dunkirk received a total of tons, of which tons were delivered 

by Conrail, tons delivered by vessel and tons delivered by truck. Thus 

far in 1997 (January 1-October 7), Dunkirk has received a total oi tons of coal 

with tons delivered by Conrail and tons delivered by vessel. There 

have been no truck deliveries of coal in 1997 and, as discussed more fullv below, 

Dunkirk does not anticipate receiving any significant deliveries of coal by truck. 

In connection vvith vessel deliveries at Dunkirk, it is important to note that 

all of that ccal was purchased from the Cumberland Mine of Cypress .Ama\ Coal 

Company, a Pittsburgh Seam Mine with access to barge service on the Monongehela 

River. Cumberland Mine is one of the few lonjwLii producers that is not captive to 

Conrail. Coal from Cumberland Mine is routed by short line to the Monongahela 

River, river barge to Duquesne Wharf (near Pittsburgh), where it is offloaded onto 

B&LE and moved by rail to the Conneaut P&C Terminal for transhipment to the 

Stations by vessel. These shipments began in 1993 shortly after installation of the 

new vessel dock at Dunkirk. With respect to the vessel delivered tonnage at 

Dunkirk, while not insignificant, it is important also to emphasize that the Dunkirk 

fa-ility is captive to rail receipt of coal for the majority of its coal requirements. 

Stated differently, the availability of a vessel option with respect to delivery of coal 

to Dunkirk, while helpful to the limited extent available, does not provide effective 
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competition to rail dolivorod coal for the majority of our coal needs. Indeed, as I 

will discuss later in mv testimony, NTMO has serious concerns about the continued 

availabilitv of even this Iimited water delivery option to Dunkirk. The Dunkirk 

facility, like the Huntley facility, is designed to receive coal primarily by rail and 

NTMO has invested in locomotives and related equipment to accomplish the 

necessary rail deliveries. Coal will and must continue to be received by rail at these 

facilities, regardless of the relatively limited alternative options available. 

B. VESSEL/TRUCK 

.As earlier indicated, NLMO has, in the past, transhipped some of it'̂  coal bv 

rail-water mode via Lake Erie port facilities during the lake shipping season to the 

Stations (primarily P&C dock in Conneaut, Ohio and rarely through Ashtabula Coal 

Storage and Transfer Terminal in .Ashtabula Harbor, (^hio). NTMO's use of these 

terminal facilities is limited by the weather, vessel availability, ice conditions on the 

Niagara River, unpredictability of the shipping season (start/close) and, in 

connection with the rail-water movements to Huntley, constraints and costs 

associated with the Black Rock Lock (traffic delays, opening/closing dates, and vessel 

size restrictions), as discussed below. 

Prior to installation of a new vessel dock, Dunkirk received virtually no 

vessel deliveries of coal from 1978 until November 1993. In late October 1993, 

NTMO replaced its coal unloading dock facility at Dunkirk. Since that time, as 

earlier noted, NIMO has been able to bring in a limited portion of its coal tonnage by 

vessel from a single source-Cumberland Mine. The balance is delivered by rail and 

rail v. ill continue to be the dominant mode of transportation. 

Huntley is also captive to rail, even though it can take a limited amount of 

coal by vessel. But there is an additional impediment for Huntley-the Black Rock 

Lock. Black Rock Lock is located where Lake Erie drains into the Niagara River near 
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Huntley. In his testimony, Mr. Fauth discusses various restrictions associated with 

Huntley's use of the Black Rock Lock. For example, the weather restricts and 

suspends movements, primarily in the winter. The Black Rock Lock is normally 

closed from the first of the vcar through mid-April. I recall one year when the lock 

was closed until early May because the ice on the Niagara River behind the boom 

backed up past the entrance into the Black Rock Channel south of the breakwall 

separating the channel from the river. For practical purposes, rail-vessel 

movements to Huntley are foreclosed to NIMO after early December each year 

because the vessel companies have to deal with a multitude of navigation issues: 

loading time and conditions at the dock facilities; weather and ice conditions on 

Lake Erie; ice, weather and traffic conditions on the Niagara River; traffic volumes 

in the Black Rock Channel; unloading and turn around time at Huntley; return 

time to home port, etc. In April (or later) each year, coal shippers and lake vessel 

companies have to wait until the U.S. Army Corps of Engineers reopens Black Rock 

î .ock before scheduling deliveries, resulting in lag time for commencement of vessel 

movements at the beginning of each new shipping season. Consequently, NIMO 

can schedule rail-water movements of coal *o Fluntley only seven to eight months 

out of the year. 

Huntley cannot receive all, or even most, cf its c^-.l --equirements by vessel, 

primarily due to the closure of the Black Rock Lock. NIMO would need to store 

720,000 tons of vessel-delivered coal by early December, assuming a four-month 

winter storage period from mid-December through mid-April. This is because the 

coal burn at Huntley during that wii ter period averages about 6,000 tons per day. 

NIMO burn requirements are higher in the winter months than the rest of the year 

because of the winter energy peak demand. During December - March, Huntley and 

Dunkirk operate more like base-load units and are not taken off line with the same 

frequency as the rest of the year (certainly not with nearly the same frequency that 
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'.hey are during spring [.April-June] and fall [September-November]). Also, hydro 

generation drops off in winter which increases the demand for fossil generation at 

the same time customer winter demand picks up. 

NIMO used to move a considerable portion of its coal requirement to Huntlev 

and Dunkirk by truck. NIMO's ability to move coal by truck to the Stations has 

always been L.nited by distance, proximity and convenient access to interstate 

highway, costs and availability of product that meets Station coal quality 

requirements. 

In the mid 1̂ 70's, to early 1980's, NLMO procured a considerable amount of 

coal for transport by truck from the northern tier of the Central Pennsylvaoia coal 

region (ir and around Reynoldsville, Brookville, New Bethlehem, Clearfield, 

Punxsatavvney, and Butler/.Mercer, Pennsylvania area). All of these locations are 

within close proximity of the Stations and conveniently located near Interstate 80. 

As recently as the late 1980 s and early 1990 s, NIMO purchased truck-transported 

coal from the Adobe and Rosebud Mine to the Stations via Interstate 90. 

For a number of reasons, it is no longer feasible to ship coal by truck to the 

Stitions. Essentially, all of the mines in this area of Central Pennsylvania were 

eventually shut down during the 1980's because they became uneconomical to keep 

open due primarily to competition with Monongehala mine coal (hereinafter 

"ivIGA") m teims of commodity price. The northern tier-Certral Pennsylvania 

mines were small strip mines that produced coal using less-efficient techniques. 

From a cosi standpoint, these inines were unable to compete with the large 

Pittsburgh seam producers in southwestern Pennsylvania and northern West 

Virginia (the majcmy of which are on the former MGA), which use efficient, high 

production longwall mining techniques. As a result, essentially all of the mines 

along the Interstate 80 Corridor, that could meet NIMO Stations quality 

requirements, discontinued operating due to economic competition on the 
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delivered price of coal from the Pittsburgh searn producers. Later, in the 1990's 

.Adobe became uneconomical to operate and was permanently shut down. 

NIMO's coal cannot be shipped economically by truck from Pittsburgh seam, 

coal mines because of the distance to the Stations. Feasibility studies performed by 

NIMO indicate that it is uneconomical to truck coal from mines loca J further than 

approximately 150 miles from the Stations. 

In conclusion, NIMO is a captive rail shipper of cod to the Stations. Huntlev 

is clearly m a rail captive situation (i.e., having no viable alternatives to rail 

transportation) given the unavailability of truck and very limited availabilitv of 

vessel transportation. Dunkirk has a viable, but limited, water option {dependent 

upon a single mine for vessel deliveries), and therefore, must rely on rail shipments 

for the majority of its coal deliveries. 

IV. CO.MPETITIVE IMPACT OF THE PROPOSED ACQUISITION AND DIVISION 
OF CONRAIL 

NIMO is concerned about a number of harmful competitive effects of the 

Conrail acquisition, if the proposed transaction is approved by the STB (without 

conditions), as summarized below: 

• NIMO and other shippers in the Erie, Niagara and northern 

Chautauqua area (hereinafter "Niagara Frontier") will face rate increases as 

CSX and NS attempt to recover the substantial, multi-billion dollar 

acquisition premium paid for Conrail. 

• NIMO will be competitively disadvantaged vis-a-vis plants o' 

competing utilities in the proposed "shared assets areas" (hereinafter 

"S/A/A") of Detroit and southern New Jersey/Pennsylvania areas. 

• NIMO will not be able to avail itself of joint NS/CSX access to MGA 

under the proposed transaction because NIMO's Stations will be captive to 

CSX post-merger. 
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• The propo.'̂ 'vl transaction could have serious anticompetitive effects on 

Transtar and its subsidiaries Pittsburgh and Conneaut Dock Companv 

(hereinafter "P&C") and the Bessemer ana Lake Erie Railroad (hereinafter 

"BLE"), in particular, moving coal from the MGA if BLE cannot obtain 

reasonable access to MGA mines. 

• NIMO will not be able to utilize and receive the claimed benefits ot the 

Ashtabula Coal Storage and Transfer Terminal (hereinafter "Ashtabula"). 

• NIMO vvill lose an important source of low-sulfur coal if Mine 84 does 

not receive competitive access to CSX under reasonable terms and conditions. 

A. PURCHASE PRICE/PREMIUM 

.As discussed above, both Huntley and Dunkirk are captive to rail for most of 

these deliveries i.e., there are no viable alternatives to rail transportation for most of 

the coal necessary for operation of the Stations. Consequently, NTMO will have 

limited viable transportation alternatives. Under the proposed transaction, NIMO's 

Stations will be sole-served by CSX. .As discussed in the accompanying verified 

statement of G. W. Fauth, CSX and NS are paying a substantial premium for 

Conrail's assets. Therefore, NIMO, as a captive shipper, can expect rate increases to 

help pay for this premium. 

B. COMPETITIVE HARM FROM PROPOSED S/A/A UTILITY PLANTS 

The Applicants have proposed the establishment of selected areas of 

competition. For example, the Applicants have proposed S/A/A in the Detroit, 

Michigan area, the northern New Jersey area and the southern New 

Jersey/Philadelphia, Pennsylvania area. These proposed selected areas of 

competition will presumably result in lower transportation charges for railroad 

traffic from, and to these areas. However, as discussed in the comments of the Erie-
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Niagara Rail Steering Committee, of which .NTMO is a member, the selected 

inji'ctuni of competition to these areas vvill have competitive ramifications on other 

C^onrail markets and, in fact, could result in substantial competitive harm to rr any 

.NIMC^ customers in the Niagara Frontier area and to NIMO itself. 

As a captive shipper, NIMO can expect rate increases in the future. While 

NIMO's freight rates bkely will increase, several of its competitors may c>btain rate 

reductions as a result of head-to-head competition created by the establishment of 

the proposed S/A/A's. A more detailed discussion of this negative competitive 

impact of the proposed acquisition is contained in the accompanying Joint N'erified 

Statement of Messrs. Michael J. Mathis and Scott D. Leuthauser, and in tlie 

accompanying Verified Statement of Mr. Fauth. 

C MGA COAL DISTRICT 

The ability to obtain coal from the MGA region at reasonable and competitive 

prices is critical to NIMO's goal of being a cost-competitive supplier of electricity in 

upstate New York, since a large percentage of its coal supply comes from mines in 

this area. At the present time, NIMO's only alternative to Conrail (single-line 

serv ice origin to destination) is a cir-'uitous rail-barge-rail-vessel routing from the 

Cumberland Mine as previously discussed in Section III . A. 2. of my Verified 

Statement. 

Because of NIMO's captive shipper status at the Stations (CSX post-merger), 

NIMO will not benefit from joint NS/CSX access to the MGA mines under the 

proposed transaction. The majority of these MGA mines will have joint NS/CSX 

access under the proposed transaction. However, CSX will control rail service to the 

Stations since they will be solely served by CSX. As a practical matter, NS will not be 

able to participate in the movements or provide competitive rail service to the 

S:ations even though NS will gain access to the MGA. 
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In addition, as discussed by ivitness Fauth in his testimony, demand for MGA 

coal vvill increase as a result of the propcisod transaction. Currently, Conrail serves 

16 utilities and 41 plants. Under the proposed transaction, utilities currently served 

by NS and CS.X will also gain access to this high-demand coal. In fact, both CSX and 

NS state in the Application documents that they plan to aggressively market MGA 

coal to new customers in the Cjieat Lakes region, and along the East Coast. 

Moreover, Ontario Hydro's demand will inctenoe in light of that Provincial utilitv's 

recent announcement to shut down seven nuclear units and increase fossil 

generation. This aspect is discussed more fully in the accompanying statement of 

Mr. Fauth. All of these developments vvill tend to prevent NIMO from obtaining 

benefits from the transaction as proposed by the Applicants. Indeed, their 

acquisition premium will cause harm to NIMO, unless appropriate conditions are 

imposed by the Board. 

D. ANTICOMPETITIVE EFFECTS OF THE MERGUR ON BLE AND P&:C 
(CONNEAUT) 

The Conneaut Harbor in Conneaut, Ohio, is operated by P&C, which is a 

subsidiary of BLE's parent company, Transtar. As discussed by Mr. Fauth in his 

accompanving statement, the Conneaut facility's coal handling capacity is 

approximately double Conrail's Ashtabula Harbor facility, which is Conneaut's 

major competitor in the area. As indicated earlier, NIMO has used the Conneaut 

facility and the BLE to move some coal to its stations. 

As >''r. Fauth notes, the proposed transaction could have serious 

anticompetitive effects on the BLE and the Conneaut operation, especially 

concerning the movement of coal from the former MGA. NIMO's concerns about 

the loss of this limited, but important, Conneaut option is discussed in more detail 

in my separate Verified Statement that is being submitted by BLE as part of its 
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Responsive .Application being filed b\' BLE . i this proceeding, I incorporate by 

reference my separate statement herein. 

As discussed in my incorporated statement, NIMO would like the option of 

contracting with BLE for direct, single line serv ice from MGA to Conneaut for rail-

vessel movements of coal to the Stations. Alternatively, NIMO would like the 

option of joint movements via CSX and NS out of the MGA with a switch to BLE, 

and a reasonable switching charge, to P&C in Conneaut. NIMO, P&C, BLE and other 

coal utilities and dock facilities along the Great Lakes would benefit if BLE obtained 

reasonable access, at reasonable rates, to MGA mines. 

E. CLAIMED BENEFITS OF ASHTABULA ARE ILLUSORY 

In the past, .NTMO was able only rarely to effect rail-water movements via 

Ashtabula because either the harbor facility was unavailable (due to prior 

commitments and pre-existing capacity constraints) or the rail transportation 

charges quoted bv Conraii to Ashtabula from the MGA were not competitive with 

Conrail single-line service to the Stations. Under the proposed transactijn, Norfolk 

Southern will operate Asht ibula, but CSX will be provided access to the 42 percent 

of the thrupo.-t and capacity. It is not likely that NIMO will be able to receive the 

claimed benefits of Ashtabula due to its limited capacity and the proposed 

utilization of that facility by two Class 1 railroads, particularly in light of CSX's and 

Norfolk Southern's aggressive coal marketing plans I discussed previously. Further, 

Ashtabula's capacity limitations will be exacerbated by Ontario Hydro's current 

nuclear problems. 

According to public reports, Ontario Hydro plans to lay up seven nuclear 

units, which have a capacity of 4,367 MW. This capacity will be primarily replaced 

by operating its coal burning Nanticoke and Lambton plants at higher levels. 

Ontario Hydro's largest coal burning plant, Nanticoke, is located near Port Dover, 
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Ontario, which is on Lake Erie, approximately 50 miles across from NIMO's Dunkirk 

plant. Currently, Ontario Hydro roceu'es a limited amount of coal via rail-vessel 

movements via Ashtabula, which is sc-ved by Conrail, and Conneaut, which is 

served bv RLE, as aforesaid. The Ontario Hydro movements will maximize the 

limited coal handling capacity at Ashtabula. Under the proposed transaction, NS 

and CSX should aggressively compete for Ontario Hydro's increased volume from 

the jointly served MG.A via Ashtabula. Consequently, Ontario Hvdro will receive 

the benefit of lower coal transportation charges to NIMO's competitive 

disadvantage. Therefore, it is very unlikely that NTMO will not be able to receive 

any benefits that mî ^ht other A ise be available due to that proposed service by both 

CSX and Norfolk Southern to the Ashtabula facility. 

F. PROPOSED MERGER HARMS NIMO'S SUPPLIER MINE 84 

The proposed merger will place an important NIMO supplier. Mine 84 

(owned by the Rochester and Pittsburgh Coal Company) on a NS owned line post-

merger. Mine 84 is an important source of lower sulfur coal to Hun.I.n'. Mine 84 is 

one of the few sources of lower sulfur coal in Pennsylvania. CSX will serve Huntlev 

post-merger. Therefore, futu :e movements of Miiie 84 coal will necessitate a switch 

from NS to CSX which would likely involve a high switching charge. NIMO and 

Mine 84 would benefit if Mine 84 received dual access to CSX and NS comparable to 

the eight Pittsburgh seam MGA producers. It is my understanding tha^ Mine 84 is 

seeking traci<age rights to CSX, as the preferred condition, or at least switching rights 

to CSX rail lines with switching charges based upon actual costs. NIMO strongly 

Supports Mine 84 in this effort. 
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V. REQUESTED RELIEF FROM STB 

NIMO requests the following conditions be imposed on the transaction by the 

STB: 

1. Niagara Frontier Shared .Assets Area/Open Reciprocal Switching 

Condition at Reasonable Charges. NIMO strongly supports the conditions sought by 

the Erie-Niagara Rail Steering Committee ("ENRS"), of which NIMO is a member, 

for tre very substantial reasons set forth in the Comments and Requests for 

Conditions which is being filed currently herewith by ENRS. The shared assets 

approach would help remedy the competitive harms thai would otherwise be 

experienced by NIMO as a result of t'.ic proposed transaction. 

2. Alternative Trackage Rigi .s Condition. If, contrary to NIMO's hope 

and expectation, the Niagara Frontier Shared Asset .Area Condition is not required 

bv the Board in th;S proceeding, then NIMO supports the alternative trackage rights 

condition, also sought by ENRS in its filing, for the reasons indicated therein. With 

respect to NIMO, approval of a trackage rights condition whereby Norfolk Southern 

would be able to provide direct service to NI.MO's Huntlev and Dunkirk stations 

would also remedy the anticompetitive harm that would otherwise be experienced 

by NIMO without such a condition. 

3. Reciprocal Switching at A Reasonable Level of Charges Condition. As 

an alternative to both of the above two requested conditions, NIMO also supports 

the open reciprocal switching condition sought by ENRS in its filing. While 

applicaiion of tais condition would not r>ermit direct rail service by both CSX and 

Norfolk Southern to its facilities, this alternative condition would at least Norfolk 

Southern to provide indirec* service to NIMO's Huntley and Dunkirk facilities, 

thereby alleviating the competitive harm that would otherwise result without such 

a condition. 
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4. In the event that the Board does not require anv of the above-reference 

conditions as requested by ENRS n NLMO requests that the Board condition 

approval of the proposed transaction on the granting of trackag>' rights by CSX to 

Norfolk Southern in order to permit NS to provide direct service to NIMO's 

Huntley and Dunkirk Stations, as described in the accompanying statement of Mr. 

Fauth, and for the reasons stated therein. 

5. Single-Line Service on BLE Out of the .MGA to P&C at Conneaut. The 

STB should grant BLE trackage rights or other reasonable access to MGA coal. 

.Alternatively, the SIB should require CSX and .NS to offer )oint movements out of 

the MG.A area via BLE to P&C at reasonable joint-line rates and a cost-bascJ 

switching charge. 

6. .Mine 84 .Access to CSX. The STB should grant Mine 84 dual access to 

NS and CSX comparable to MCA Pittsburgh seam coal producers as the preferred 

option. In the alternative, the STB should imtwse a condition requiring .NS to 

provide switching rights to CSX with switching charges based upon actual costs. 
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APPENDIX A 

NlMO'S ELECTRIC CAPABILITY 
(in kw.-as of 01/01/97) 

Item Percent Amount 

Steam Plants, Coal 30.52% 1,333,000 
Steam Plants, Nuclear 24.77% 1,082,000 
Steam Plants, Oil and Natural Gas 16.03% 700,000 
Steam Plants, Oil 14.56% 635,000 
Hydro Plants 14.13% 617.000 

Total Produced Capacity 100.00% 4,368,000 

Independent Power Producers 62.89% 2,406,000 
Hydro - Purchased Firm Contracts 34.24% 1,310,000 
.Nuclear - Purchased Firm Contracts 2.88% 110,000 

Total Purchased Capacity loO.OO% 3,826,000 

Total Capacity 8,194,000 

Electric Peak Load -1996 6,021,000 



I , James H. Bon.nie, declare under p e n a l t y of p e r j u r y t h a t 
the f o r e g o i n g i s t r u e and c o r r e c t and t h a t I an q u a l i f i e d and 
a u t h o r i z e d t o f i l e t h i s V e r i f i e d Statement on behalf of Niagara 
Mohawk Power Corporation. Executed on t h i s / -7 day of October, 
1997 . 

mes H. Bonnie n n -i e> 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

CONTROL AND MERGER 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

JOINT VERIFIED STATEMENT OF 
SCOTT D. LEUTHAUSER AND MICHAEL J. MATHIS 

My name is Scott D. Leuthauser. I am Manager of Supply Planning in the 

Power Transaction and Planning Department of Niagara Mohawk Power 

Corporation (hereinafter "NIMO"). My qualifications and experience are set 

forth in Appendix A hereto. 

My name is Michael J. Mathis. I am Manager of Generation Performance 

and Fuel Analysis in the Fossil and Hydro Generation Department of NIMO. 

.My qualifications and experience are set forth in Appendix B hereto. 

The purpose of our Joint Verified Statement is to provide for the Surface 

Transportation Board our analysis of the competitive impact of the proposed 

acquisition and division of Conrail by CSX and .Norfolk Southern in this 

proceeding. As discussed more fully below, in our judgment the proposed 

division and operation of Conrail lines by CSX and Norfolk Southern would 

have a harmful, anticompetitive effe,:t with respect to NIMO's Dunkirk and 

FJuntley Steam Stations. 



INTRODUCTION 

Under the prv^posod acquisition of Conrail bv CSX and Norfolk Southern 

Railroads, .NIMO's coal-fired Dunkirk and Huntley Steam Stations (hereinafter 

"Stations") vvould bo .served exclusively b\- CSX. Service bv only one railroad 

will deny these plants the benefits of the lev '̂ 1 of competihve rail transportation 

pricing that could be brought about by the inclusion of these plants in a shared 

assets area, in which both CSX and Norfolk Southern would have the right to 

deliver coal directly to the Stations. Alternatively, this access could be brought 

about by ottier appropriate means, .>uch as trackage rights. Moreover, if only one 

railroad is allowed to del ver coa! to the Stations, thev- vvill be placed at a 

competitiv 0 disadvantage relative to those other power plants in the Northeast 

and Midwest that vvould be inchideci in shared assets areas under the present 

CSX and Norfolk Southe* , loposals. 

The Stations todav compete with other power plants through NTVlO's 

participation as a member of the New York Power Pool, and through bilateral 

wholesale pvwer-sales and power-purchase agreements that NIMO negotiates 

with other utilities. With the anticipated nationwide restr-.ruring ot the electric 

industrv in the aftermath of the passage of the federal Energy Policy Act of 1992 

and the subsequent issuance of FERC Orders 888 and 889', and with the further 

anticipated restructuring of the electric utility industry in New York State as a 

consequence of the Competitive Opportunities Proceeding before the New York 

' Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission 
Services by Public Utilities; Recov ery Stranded Costs by Public Utilities, Order No. 888 FERC Sta, 
Regs,, 1991-96 Transfer Bmder, "J ,31,036 (1996). Open Access Same-Time Information System (formerly 
Real-Time Information Networks) and Standards of Conduct, Order No. 889, FERC Stats. & Kegs., 1991-
96 Transfer Bmder, 1 3i,035 (1996). 
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Public Service Commission-', the intensity and geographic breadth of 

competitii>i, among individual pmver plants is likely to increase. 

In the face ot such cmnpetition in the electric industry, the Surface 

Transportation Board should st .k to establish the greatest level of direct 

competition prachcal among railroads that deliver fuel to power plants. This 

wi l l allow competitive forces to directly control the prices charged for rail 

transportation of coal. In turn, with widespread competition among power 

producers, a large share of the benel-'its from coiapetitive rail pricing will be 

realized by consumers of electricity. .Achieving this level of competition would 

be facilitated by inclusion of the Stations within a shared assets area between 

CSX and .Norfolk Southern, or b\' otherwise requiring direct across by CSX and 

.Norfolk Southern. 

NIMO'S GENERATION SYSTEM 

.NLMO currently owns electric generating plants that total 5248 megawatts 

in installed capa* 'Uty. This capability is distributed ai .ong power plants 

spread across upstate New York, from Dunkirk in the western part oi the state to 

.Albany and Roseton in the eastern part of the state. NIMO plants cons'st of 

hydroelectric plants, nuclear plants, and fossil-fueled plants, with two of 

.NTMO's fcissil plants, Dunkirk and Huntley Steam Stations, being coal fired. 

Dunkirk Steam Station, located in Dunkirk, New York west of Buffalo, New 

York, houses four units with a total capacity of 597 megawatts. Huntley Steam 

Station, located in Tona'.vanda, New York, just north of Buffalo, houses six units 

that total 749 megawatts in capability. Rail deliveries of coal to both of these 

plants is provided exclusively by Conrail. Under the proposed acquisition of 

New York Public Service Commission, Cases 94-E-0952 et. al.-In the Matter of Competitive 
Opportunities Regardmg Electric Service. 
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Cvmrail, rail deliveries to bcth v.!̂^ tliese plants would be provided exclusively by 

CSX. 

POWER PLANTS IN SHARED ASSETS AREAS VVILL ENJOY 
COMPETITIVE ADVANTAGE OVER NIMO'S PLANTS 

The dispatch of power plants is generally based on theii short-term 

variable Cv.. By far, the largest component of these short-term va: table costs is 

delivered fuel costs. Some additional short-term variable costs are incurred in 

the form ot non-fuel variable operation a ,d maintenance costs, such as 

ec]uipment wear and tear and the use of fuel additives and other consumables. 

.A re\ iew of FERC Form-1 data for 1996 as contained in the PowerDat database 

of Kesou'-ce Data International for coal-fired utility power plants in the states of 

.MicSng.ui, .New Jersey, New "i'ork, Ohio, and Pennsylvania, which are the states 

nearbv and including New York in the northeastern and midwestern region 

with significant coal-fired resources, reveals that, while delivered coal costs 

a\ eraged $15.09 per megawatt-hour (MWH) of electrical energy produced, non-

fuel v ariable operation and maintenance costs averaged only S0.95/MVVH. 

Therefore, the delivered price of coal is, along with the plant's cycle efficiency, 

the predominant factor in determining the level at which the plant is di-patched. 

Typicalh-, for Rankine-cycle coal-fired f)ower plants, which are the type of 

plants included in this region, the efficier.cies as expressed in heat rate wil l 

range around the value of 10,000/Bha/kWh. 

Transpor':ation costs comprise approximately one-third of the delivered 

costs of coal to the Stations. Consequently, rail rates are a significant component 

in the determination of the level of competitiveness of the Stations relative to 

other northeastern LI.S. power plants. A review of the data in Table 1, w l ich is 

attached hereto, displays the level of competitiveness among all of the utility-



owned coal-tired pmver plants in New York and the four surrounding states 

referred to previouslv. In particular, it can be seen that Detroit Edison's River 

Rouge Plant, which wil l en)t>y competing service from CSX and Norfolk 

South ern by virtue of its location in the Detroit s] . red asset'- area, alread\' has 

among the lowest variable costs per megawatt-hour of energy produced, $14.11, 

in the region. NlMC^'s Dunkirk Steam Station, with a variable unit cost of 

$14.27/.\1\\'H, is close behind. Both of these plants have very similar 

production efficiencies, with River Rouge having an average heat rate in 1996 of 

9,996 Btu/kWh, versus Dunkirk's 10,03.3 Btu/kWh. Both plants are currentlv 

served by Conrail. But under the proposed plans of CSX and Norfolk Southern, 

River Rouge wil l enjoy competin^^ service between these railroacs, while 

Dunkirk will remain captive to i>ne railroad, CSX. Under this arrangement, the 

competihon between CSX and NS for business at Ri\'er Rouge is Iikel\- to reduce 

that plant s deliv ered cost of coal from v"here it was in 1996. With no similar 

competition for business at Dunkirk, it .seems unlikel.- that CSX will unilaterally 

reduce its margins, since it faces no credible threat of a majority of its loss ot 

business at Dunkirk. It is therefore altogether likely that the pre,sent narrow gap 

m >hort-term variable production costs between River Rouge and Dunkirk will 

widen in favor of River Rouge after the split up of Conrail between CSX and 

Norfolk Southern. 

Similarly, Detroit Edison's Tren<-on Channel Plant, which also will enjoy 

competing service from CSX and Norfolk Southern by virtue of its location in the 

Detroit shared assets area, has a comparable competitive relationship with 

NIMO's Huntley Steam Station. Both plants are similar in size, with Trenton 

Channel being 725 MW and Huntley Steam Station being 740 MW. Trenton 

Channel has a heat rate of i0,365 Btu's/kWh while Huntley has a heat rate of 

10,395 Btu's/kWh. Trenton Channel's delivered fuel cost in 1996 was $1.52 per 



million Btu, while Huntley's fuel cost was $1.42 per million Btu. Consequently, 

only an approximate 7"- reduction in Trenton Channel's delivered fuel cost 

w ould bring its variable production costs equal to those of Huntley. If, by virtue 

of being in the Detroit shared asset- area, Trenton Channel were able to achieve a 

reduction in delivered fuel cost greater than 7"-., then Trenton Channel would 

have lower variable production costs in relation to Huntley, which would not 

enjoy the same transportahon leverage that Trenton Channel would enjoy. 

In addition to River Rouge and Trenton Channel, four other coal-fired 

power plants in the northeast are expected to see head-to-head competition 

between CSX and NS: Eddvstone in Pennsvlvania; and Deepwater, England 

and H. M. Down in New jersey. In 1996 none of these plants had lower short-

term variable production costs than either Dunkirk or Huntley Steam Stations. 

But head-to-head competition between CSX and NS at these plants is likely to 

exert dc>wnward pressure on the railroads' margins to gain or retain business at 

them Such competition and pre-f^ure can only have the effect of lowering 

delivered coal costs, thereby making these plants more competitive vis-a vis 

other plants in the region, such as NIMO's Dunkirk and Huntley plants, which 

w ill not enjoy similar direct rail compehtion. 

NIMO'S WHOLESALE MARKET ACTIVITY 

NTMO has historically carried on a significant amount of wholesale 

energy transactions, both with other utilines who are members of NYPP, and 

with utilities in surrounding states and in Canada. NIMO is a member, along 

with the New York Power Authority and all of the other investor-owned utilities 

in New York, of the New York Power Pool (NYPP). NYPP has been identified by 

FERC as a 'tight" power pool, inasmuch as it coordinates the operations of its 

members' electric systems for the purposes of maximizing the reliability of the 
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electric grid and of minimizing overall electric production costs among its 

members. Consequently, NYPP was required by FERC to submit a pool tariff to 

comply with Orders 888 and 889. 

NYPP maintains a Power Control Cent..' near Albany that, among its 

other responsibilities, economically coordinates the dispatch of the units of its 

members. Each member remains responsible for committing sufficient reserves 

to serve its own native load, with a margin to cover contingencies. The member 

releases some or all of these committed units to the NYPP, however, so that the 

NYPP may direct their dispatch. The NYPP maintains a computer-based 

system to calculate the optimum load point of each unit so as to minimize total 

electric production costs within the NYPP, with the system redetermining load 

points and sending a new load-point signal to each unit approximately every 

five minutes. In general, within the constraints of the transmission system's 

capability to move energy from one area to another, the load points of units are 

established by equalizing the incremental producdon costs of all units vvî .ile 

simultaneously satisfying total demand on the system. Unaer this s.heme 

certain utilities generate energy in excess of that necessary to supply their own 

customers, and sell that energy to other utilities that are generating less energy 

than that demanded by their customers. The price paid to a selling utility is the 

average of its incremental production cost and the buying utility's avoided cost. 

Consequently, the selling utility always earns a margin on these wholesale sales, 

and always has an incentive to maximize the evel of these sales. But, it is 

important lo emphasize that or y the utilities with the lowest costs will be able 

to achi3ye these sales. Fuel transportation costs can be a deciding factor in 

determining whether a particular power plant is in the favored position of being 

a seller within the pool. 
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Pool-directed despatch has been the foundahon of an efficient wholesale-

energy market among New f ork's utility-owned generating plants since 1970. 

NIMO's generaring plants have been and conHnue to be in direct competition on 

virtually a minute-to-minute basis with those of the other New York utilities. 

-Moreover, 'us competition has been based on actual variable costs, with the 

major portion of those costs being comprised of delivered fuel costs. To the 

extent that NIMO's variable electric produchon costs at its generating planls are 

lower than those of other generating plants, the dispatch of NI.MO's plants is 

increased by the NYPP, and NIMO's mar[^ins on power production are 

increased. Consequently, NLMO and the other Ne'v York utilities have 

historically had a verv strong incentive to be aggressive in keeping their 

delivered fuel costs lower than those of their sister utilities. 

Aside from the NYPP's economy transactions, NIMO conducts numerous 

additional transactions through bilateral agreements in which NIMO may be 

either a buyer or a seller. Unlike NYPP economy transactions, whun are 

determined automatically by a computer-based system, bilateral transactions 

are individually negotiated between NIMO and other utdities, and are 

scheduled through independent franchise control centers under FERC-approved 

transmission tariffs. For th' 1996 calendar year, NIMO completed wholesale 

transactions in excess of 4.3 terrawatt-hours of energy with over fifty entities 

over a region extending south to Virginia, north to Ontario and Quebec, east to 

the Atlantic coastline, and west to Ohio. Furthermore, NIMO is interconnected 

with other uMlities by means of an extensive electrical grid that extends well 

beyond the region described above. This fact widens the potential market aria 

within which NTMO may compete for bilateral energy sales. 
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IMPACT OF ONTARIO HYDRO NUCLEAR PLANT SHUTDOWNS 

.At this point, we also want to address the competitive opportunities that 

both . \ l M O and Detroit Edison have with regard to potential wholesale 

clectricitv >ales to Ontario Hydro. In .Augu.st l'^97, Ontario Hydro unexpectedly 

announced the shutdown of seven out of it..̂  19 operating nuclear reactors, which 

total approximately 4000 WW and represent 14"o of Ontario Hydro's overall 

capacity. NIMO has interconnections with Ontario Hydro that allow the 

transfer of approximately 2,000 MW of power. Similarly, Detroit Fdison also has 

interconnections with Ontario Hydro that allow it to transfer 2,000 MW of power 

to Ontario Hydro. With the announced shut-down of the seven nuclear units, 

Ontario Hvdro has sought to secure capacity and energy from neighboring 

utilities. Given the respective similarities between NIMO's Dunkirk and 

Huntley Stations, on the one hand, and Detroit Edison's River Rouge and 

Trenton Channel, on the other, these utiliries are likely to be in close competihon 

for sales to Ontario Hydro. Therefore, to the extent that the Detroit shared assets 

area places downward pressure on delivered fuel costs to Detroit Edison, which 

downward pressure would not be enjoyed by NTMO under the CSX and Norfolk 

Southern proposal, Detroit Edison will have a competitive advantage over 

NTMO regarding sales to Ontario Hydro. 

THE FEDERAL ENERGY POLICY ACT OF 1992 WILL FURTHER INCREASE 
COMPETITION AMONG POWER PLANTS 

In 1992 the fedf.al Energv Policy Act was enacted into law. Among its 

other purposes, it was intended to encourage direct competition among 

wholesale producers and suppliers of electrical energy on a widespread regional 

basis. The law's major feature to encourage such competition is a requirement 

that owners cf transmission lines grant access to those lines on a non

discriminatory basis to any entity wishing to transmit bulk electricity. This 
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means that any utility must allow any wholesale buyer or seller of electricity to 

have access to it> transmission lines on the same basis that the utility gives 

access to the lines to its own generahng plants. 

In response to this requirement of the law, the members of the NYPP 

developed and filed a proposal with the Federal Energy Regulatory Commission 

on lanuarv 31, 1997 ft^r the restructuring of the wholesale electric power market 

in New York State. Under this proposal the current NYPP would be dissolved 

and replaced with several institutions, one of which would be an Independent 

System Operator, or ISO. The ISO would have responsibility for control of access 

io the bulk-power transmission grid in New York State. In assuming this 

responsibility, vhe ISO would have three objectives: (i) to satisfy the FERC 

standards for open, non-discriminatory access to the transmission system; (ii) to 

preserve reliability in a competihve environment; and (iii) to facilitate an 

economically efficient wholesale electricity market. Al l wholesale buyers and 

sellers of electricity, whether located inside oi outside of New York State, would 

be eligible to participate in this market. 

An F'O will control access to the system grid. Under the proposed 

scheme, existing New York Power Pool members will enjoy no preferential 

access to the grid. Any generator wishing to have access to the transmission 

grid will essentially have to submit bids to the ISO. The ISO will fulfill demands 

of wholesale consumers for energy by selechng g*̂ nerators in ascending order of 

their bids until sufficient energy has been placed on the grid to sahsfy demand. 

.At any given time, all generators will be paid the same price for their energy, 

regardless of the price they bid, with that price being equal to the bid of the last, 

or marginal, generator necessary to fulfill the requirements. Also, any wholesale 

consumer drawing energy off the grid pays that same price. In short, under this 

scheme, electricity is essentially a fungible commodity. Therefore, it is critical for 
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power producers, such as M M O s generating plants, to minimize production 

costs, both to make it more likelv that its plants will be dispatched, and to 

maximize the margin on those plants that are actually dispatched. Every other 

power producer has exactly the same motivation. In a market such as this, 

competition can be expected to be intense. 

PLANNED SEPAR.^TION OF GENERATION FROM TRANS.MISSION AND 
DISTRIBUTION VVILL FURTHER INCREASE COMPETITION AMONG 
POWER PLANTS 

As indicated earlier, on May 16, 1996 The New York State Public Service 

Commission issued a decision intended to create a more competitive electric 

industry in the State. This decision and order initiated the process of 

development of restructuring plans for each utility in New York State. These 

restructuring plans are currently being reviewed by the Public Service 

Commission on a utility-specific basis. During the process of developing these 

plans, the staff of the Department of Public Service has pressed for the separation 

of the control of fossil and hydro generating plants from the control of the 

transmission and distribution system. On October 10, 1997, NIMO announced 

that it had reached an agreement with the staff of the New York Public Service 

Commission (hereinafter "PSC" or "Commission"), Mulhple Intervenors, and 

other parhes (hereinafter "Settlement Agreement") to, among other things, divest 

all of Its fossil and essenhally all of hydro generation plants either by an auction 

process or, if acceptable bids are not received, by creating a legally separate 

generation company. NIMO has committed to filing a detailed auction plan 

within 30 days of the PSC Order approving the Settlement Agreement. The 

Settlement Agreement will be submitted to the PSC for approval, iwUowing 

evidentiary and public hearings before an administrative law judge (hereinafter 

"ALJ"). The PSC will review the settlement and the ALJ's written analysis and 
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opinion before voting on the Settlement .Agreement. The settlement must be 

apprcn-ed by the full Commission. .NTMO hopes to obtain approval by the PSC 

ot the settlement by early 199!i. Following PSC approval of the Settlement 

.Agreement, NTMO wil l file a deta iled auction plan which will also undergo 

Commission review and approval, ak ng with a comment period for the other 

parties. NIMO will select the winning bidder or bidders of the generahon assets, 

if any, no later than 11 months after PSC approval of the auction plan. 

Once these power plants are divested, they will be separated from any 

support from a utility s rate base. .All of their revenue will come from power 

sales into the wholesale market, in which they wil l compete head-to-head with 

other generating plants. 

Upon the ccmpletion of the agreed upon divestiture of NIMO's fossil and 

hydro generating plants, the Stations will be, insofar as the resulting NIMO is 

concerned, independent power producers seeking to sell electricity and ancillary 

services to various regional ISO's and wholesale buyers of electricity. These 

plants will enjoy no special relationship with NIMO. At that time, NIMO, and, it 

iS presumed, the other utilities in New York wil l sc^k to secure a supply of 

wholesale power from the lowest delivered-price sourcei , without regard to their 

location, fuel type or ownership. 

CONCLUSION 

NIMO's Dunkirk and Huntley power plants today compete against the 

power plants of the other members of the New York Power Pool. In addition, the 

Stations compete with power plants outside of the New York State Pool through 

individually negotiated bilateral contracts. In the near future, the scope of 

competihon wi l ' be widened with the anticipated formation of ISO's in response 

to the Energy Policy Act of 1992. A l that time, all power plants, regardless of 
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their locahons, will be eligible to bid for supply of energy into any of the various 

ISO's that are likely to be formed as the result of the Energy Policy Act of 1992. 

The widespread development of these ISO's will increase the geographic scope 

of competition among power plants. Coincidentally with the formation of the 

New York ISO, NIMO anticipates the divestiture of all of its fossil and 

essentially all hydro generating plants, including the Stations. Consequently, 

these plants will have increased pressure to be effective competitors in the 

wholesale market since they will no longer enjoy any rate-based financial 

support from a parent uHlity. All of their revenues will come from the wholesale 

of electricity, with comperihve market forces setting the price of electricity. With 

the widening of the geographic area of competition, the Stations will find 

themselves in even greater competition than that which exists today with plants 

in the Detroit shared assets area, the South Jersey/Philadelphia shared assets 

area, and the North jersey shared assets area. To the extent that plants in these 

areas benefit from competitive downward pressure on rail transportahon rates 

that is not available to NIMO's plants, the Huntley and Dunkirk plants will be 

compehtively harmed. 

-13 



Table 1 
Coal-Fired Power Plant Daia for 1996 

Capacity Net Generanon Heat Rate Non-Fuei Non-Fuel 
Narne State MW MWH BTU KWH f^iir Cost Fuel CostMWH Vanaeie Cost Var CostWWH F j^ ;i • Var Cost/WMI 

W H Zimme' OH 1 300 10 294 411 9 480 $ 96 693 854 $ 9 39 $ 8 350 657 S 0 81 S 1020 
Burger OH 406 2 084 116 10 094 18 193 125 i 8 73 $ 3 186 626 $ 1 53 $ 1026 
Ottawa Ml 3 2 711 S i i 30 844 $ 11 38 $ I t M 
Kyger Creek OH 1 070 7 742 355 9 815 s 91 879 429 i 11 87 $ 7 886 691 $ 1 02 t 12.M 
Niies OH 216 1 201 '84 11 314 % 13 838 048 $ 1 ' 51 $ 1 861 3bl $ 1 55 % 1306 
Monroe Ml 3 000 19 516 684 S 724 % 251 527 254 s 12 89 $ 11 079.365 S 0 57 t 1346 
Kdlen OH 624 4 300 770 9 849 % 57 946 970 s 13 47 i 1347 
Armstrong PA 352 2 064 866 10 058 i 26 224 975 s 12 70 $ 1 795 697 $ 0 87 t 13S7 
Snawville PA 618 3 530 825 '0 854 % 44 423 06C s '2 68 t 4 017 279 $ 1 14 $ 1372 
River Roug* Ml 517 3.355,917 9 996 % 44.094,29« s 13 14 % 3,261.406 t 097 t 14.11 
CheswicK PA 570 3 '01 155 10 465 i 41 551 604 $ 13 40 S 2 672 093 $ 0 86 s 14.26 
Dunkirk NY 593 3,483.845 10,033 % 47,146,66$ $ 1353 s :.5e4,oe7 % 0.74 s 14J7 
Stuart OH 2 340 '3 872 382 9 555 % 168 204 092 i 13 57 S 9 840 142 $ 0 71 i 1426 
Picway 01- 100 402 536 11 738 % 4 921 786 i 12 23 S 840 768 i 2 09 % 14.tt 
New Castle PA 333 1 369 984 ' 108 % 18 022 513 i 13 16 $ 1 726 595 $ 1 26 t 1442 
Allen e K ntigh NY 675 4 456 280 9 426 t 60 842 713 i 1365 % 3 762 958 $ 0 84 % U4» 
M:U:ker\ NY 302 1 925 865 9 743 i 26 264 021 i '3 64 I 2 090 144 i 1 09 i 1478 
Keystone PA 1 664 •2 626 641 9 602 % 180 '•,20 736 i 14 33 J 9 190 590 $ c 73 s 1S06 
Cobb Ml 296 • 931 212 10 077 % 27 271 002 i 14 12 S 1 978 319 $ 1 02 s 1S14 
Huntley NY 740 3 611,262 10.395 i 53,460,306 i 1480 t 2,796.248 $ 0.77 s 1647 
Seward PA 199 1 226 404 11 110 i 17 271 350 % 14 08 $ 1 868 519 $ 1 52 s IS 60 
Camptjeli Ml 1 404 8 6 '4 067 9 461 I 130 304 776 i •5 30 % 4 339 468 i 0 51 $ 1S61 
Weadock Ml 310 1 706 846 9 992 s 24 488 453 i 14 35 S 2 691 746 $ 1 58 s I S 63 
Muskingum River OH 1 425 8 268 478 S 476 s 125 885 943 i 16 22 $ 6 067 418 i 0 73 s 1S6S 
Montour PA 1 525 7 622 462 9 898 115 903 176 t 15 21 S 7 699 958 J 1 01 i 1622 
Gavin OH 2 600 16 888 010 9 703 261 659 234 i 1549 $ 12 674 983 $ 0 75 s 1624 
Homer City PA 1.901 12 46< 832 9 7-2 s 193 052 018 i 15 50 $ 10 023 734 i C 80 s 1630 
Goudey NY 80 582 534 ' D 577 s 8 933 094 i 15 33 S 704 725 S 1 21 s 1664 
Brunner Island PA 1 469 ' 573 755 9 916 s 118 518671 % 15 65 S 6 998 085 $ 0 92 s 16S7 
Trenton Channel Ml 725 4,029,758 10.365 i 63,466.811 % 1575 S 3.481,369 t 0.86 $ 1641 
Portland PA 401 1 689 031 10 344 I 26 022 060 % 1541 $ 2 057 173 S 1 22 s 16.63 
Sunbury PA 389 2 457 594 11 724 i 37 313 889 i 15 18 % 3 554 049 $ ' 45 $ 16.63 
Hoitwood PA 73 500 911 13 004 i 7 154 693 s 14 28 $ 1 192 370 I 2 38 s 1666 
^rvhiting Ml 310 1 796 964 10 144 i 28 137 797 i 15 66 $ 1 809 373 S 1 01 $ 1667 
Belle River Ml 1 260 8 668 062 10 214 $ 139 626 425 i 16 11 % 4 952 734 $ 0 57 $ 1666 
Russell NY 260 1 098 660 10 571 s 16 538 947 i 16 05 S 1 856 921 $ 1 69 i 1674 
St Clair Ml 1 379 7 677 543 10 572 s 120 588 127 i 15 91 $ 7 518 583 i 0 99 s 1660 
Greenidge N^ 104 586 287 to 323 i 9 230 457 i 16 74 $ ' 060 395 S 1 81 s 17 8$ 
Enckson Ml 156 923 7^5 9 832 s 15 578 945 s 16 86 J 665 351 $ 0 72 $ 17 S6 
Avor' lane OH 788 4 121 488 10 307 % 68 162 005 s 16 54 i 4 273 475 S 1 04 s 17 66 
Beetiee NY 80 400 081 '0 096 i 6 260 913 s 1665 i 831 i'57 i 2 08 s 17 73 
TituS PA 249 1 197 481 10 706 i ' 9 962 709 s 16 67 % 1 893 885 $ 1 58 $ 162S 
Presque Isle Ml 617 3 092 405 11 290 i 63 581 272 s 17 33 t 3 362 542 1 1 09 s 1642 
Bay snore OH 631 3 106 789 •i840 i 68 213 066 18 73 J 3 810 704 $ 1 23 s 1666 
AsntaBjia OH 420 1 617 162 n 002 29 379 395 i 18 17 J 2 988 705 i 1 85 $ 2002 
Mitchell iPA) PA 366 823 750 10 11 ; ; 14 728 447 i 17 88 $ 2 218 910 i 2 69 s 20 S7 
England NJ 449 1 827 000 10 607 « 36 123 012 i 19 77 J 3 036 139 S 1 66 % 2143 
OansKammer NY 505 2 133 513 9 886 i 43 668 308 % 20 47 i 2 063 704 $ 0 9? t 2144 
Hickiing NY 44 184 657 16 417 i 3 577 008 i 19 37 S 572 855 S 3 10 i 2247 
Hutchings OH 371 497 ..92 11 343 s 10 0.56 669 s 20 22 J 1 239 226 $ 2 49 s 22.71 
Shiras Ml 64 217 555 12 972 % 4 567 045 i 20 99 i 500 894 S 2 30 % 23 26 
Warren PA 82 284 778 14 456 i 5 882 626 i 20 66 i 753 251 S 2 65 i 23 31 
Advance Ml 40 143 102 11 542 S 2 917 626 i 20 39 i 419 180 $ 2 93 s 23 32 
Eiram.a PA 487 2 672 107 11 502 s 56 765 543 t 22 07 $ 3 302 780 J 1 28 % 23 3S 
Deepwater NJ 220 501 383 10 390 s 10 712 396 i 21 37 S 1 287 820 $ 2 57 t 23 64 
Eddystone PA 1 359 4 326 180 11 181 s 99 708 554 i 23 05 S 7 874 957 S 1 82 t 24 67 
Cromby PA 358 1 197 039 11 044 s 27 144 845 i 22 68 S 2 643 179 $ 2 21 s 24 66 
Eckerl Ml 376 588 807 12017 13 407 265 s 22 77 i 1 466 954 S 2 49 I 23 26 
Jennisor NY 72 230 053 16 131 s 5 165 418 i 22 45 S 653 714 S 2 84 t 2S26 
Cartson NY 50 156 134 15 130 s 3 489 680 i 22 35 $ 4 76 408 S 3 05 s 25 40 
Ja iies De Young Ml 58 278 397 12 996 s 6 836 4 ' 1 i 24 56 $ 666 366 { 2 39 $ 26 6$ 
Lovett NY 430 1 919 400 10 757 s 48 781 250 i 25 41 S 3 074 232 J 1 60 i 27 01 
Martins Ceek PA 1 892 2 438 804 12 005 % 67 482 792 t 27 67 S 6 478 433 $ 2 66 $ 30 33 
HarOor Beach Ml 103 144 251 12 314 i 4 035 324 s 27 97 % 404 614 S 2 81 s 30 76 
Mar>sviiie Ml 167 51 595 17 170 s 2 144 772 s 41 57 S 611 145 S 11 85 $ $342 
M M Down NJ «• 65.543 15 469 i 2 597 815 s 39 64 $ 1 000 293 S 15 26 s S4 90 

Oata source Resource Data International 
POWERdat electronic database 
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APPENDIX A 

BACKGROLND AND EXPERIENCE OF SCOTT D. LEUTHAUSER 

I receued a B.S. with distinction in .\lechanical fcngineering from 

Clarkson L'ni\er,;ity and a M.S.A. from the State University of New ^'ork at 

'kiffalo. 1 am a Registered Professional tngineer in the S ate t,r New Vork. 1 

joined the Company in 1*̂" as a Junior Production tngineer in the l ossil 

Genc-ation .Methods and I'ci rum; mce Department in Syracuse. I tran^-ferred to 

C K. Huntle\' Steam Station, where 1 held the position of PeTlormance 

Engineer and later .Assistant Luation Shift Supervisor, hollowin;.; that experieiKe, 

i transferred to Syracuse to progress through a series of levels as a Fuel .-Knah st 

in the Fuel Surph Department. In October, 1993, 1 transferred to the Supply 

P'anning Department as a Senior Supply P anner and was promoted to 

Manager in June, 1* .4. 1 currently manage the group that performs planninj^, 

engineering, and econom.ic analyses v/hich the company uses to make capacity 

and iMiergv supph' decisions for its fossil and hydro units. This includes 

•f.->erf3rming analyses and making recommendations rcgaiding f u t j i c resource 

additions, curren*- power plant investment decisions, power pure lase decisions, 

maintenance policv decisions, and tactical planning for th^ <,.Tean Air Act 

.Amendments of 1990. For the past two ye'rs, 1 have been involved in the 

de\ elopmerit cf an Independent System Operatoi for open electric transmission 

access to New York State in compliance with FERC 88S and 889. 



APPENDIX B 

B.ACKGROUND AND EXPERIENCE OF MICHAEL I . M.ATHIS 

' am an . ngineer with tn er 26 years of professional experience. I hold a 

bachelor's degree in Civil Engineering and a piaster's degree in Civil and 

Enx ironmenta' Engineering, both from Clarkson L niversity in Potsdam, New 

Vork. I ha\ e been a R*^gistered Professional Engineer in New York St.ite since 

•974. 

1 have been employed by Niagara Mohawk since Januarv, 1980 and have 

bt-en in m\- present posihon sincf lulv I , 1992, .As .Manager f Performance and 

Fuel \nal\-sis, my responsibil.nes involve the management .of the Compan\- s 

programs for monitoring and impruving performance of its fossil-fueled 

generating plants, md for mon' onng fuel markets and forecasting future prices 

of fossil fuels. 

Since 1 joined Niagara Mohawk, 1 have worked principally in Lhe fossil-

generation area, I started as a Project Engineer, eventually becoming a Lead 

Project Engineer with responsibility for supervising a group of 14 other project 

engin.'ers In luK, 1987, I became the Supervisor of Fossil Fuel Procurem.ent in 

the fuel Supply Department, and in May, 1988, I became the Supervisor of Fuel 

Transportation and Terminals. From Aug' st 1989 to May 1991, I served as 

Manager of Gas Research. In May 1991,1 becnne Manager of Value Engineering 

in the Operations Support Department of the Electric Supplv and Delivery 

Business Unit, where I was responsible for merging some of the Company's 

standards engineers, reliability engineers, and materials engineers into a single 

working group with the objective of developing standards and programs to 



niav.mi/e t l v value oi engineering designs, .As I mentioned earlier, 1 came to 

nn- present position in lulv 19W2. 

Prior to joining Niagara Mohawk, I was a design engin»vr at Bechtel 

Power Corpi^r-"tion in Gaithersburg, Maryland, \̂  here I worked on the designs of 

several power plants. My earlier work experience had been as a design engineer 

with consulting-engineerin'.-, firms in the Syracuse, New Vork area and as an 

engineer for Exxon Research and Engineering Companv ;n Florham Park, New 

'ersey. I also ser\ed for two years in the U.S. Army as a Civil Engineering 

Assistant. 



I , Michael J. y.athis.. declare under penalty of perjury that 
the foregoing i s true and correct and that I am q u a l i f i e d and 
authoi-ized to f i l e t h i s V e r i f i e d Statement on behalf of Niagara 
Mohawk Power Corporation. Executed on t h i s day of October, 
1997 . 

Michael J. Mathis 



I , Scott D. Leuthauser, declare under penalty of perjury 
that the foregoing i s true and correct and that I am q u a l i f i e d 
and r.uthorized to f i l e t h i s V e r i f i e d Statement on behalf of 
Niagara Mohawk Power Corporation. Executed o.n t h i s /' day oi 
October, 1997. 

Scott D. Leuthauser 
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2 SURF.nCE TR.^:;S FCRTATI ON ^^^RD 

3 F 1 n a n c e D o c k e t M o . 3 3 3 8 S 

4 CSX CCRPCPATION AND CSX TRANS PGR i .-.TI ON , INC. 

5 NORFOLK SOUTHERN CORPORATION AND 

6 NORFOLK SOUTHERN RAILWAY COMPANY 

7 -- COMTRCL AND OPERATING LEASES AGREEMENTS --

8 CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

9 RAILROAD CONTROL APPLICATION 

10 HIGHLY CONFIDENTIAL 

11 W a s h i n g t o n , D . C . 

12 Tuesday, August 26, 19 9 7 

13 D e p o s i t i o n of DONALD W. SEALE, a 

14 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

15 f o i The P a r t i e s i n t h e a b o v e - e n t i t l e d m^atter, 

16 p u r s u a n t t o agreement, t h e w i t n e s s b e i n g d u l y 

17 sworn by JAN 7 . WILLIAMS, a N o t a r y P u b l i c i n and 

18 t c r he D i s t r i c t of Columbia, tarcen a t t h e 

19 o f f i c e s of Z u c k e r t , S c o u t t i Ra.^'^'nberger, L.L.P., 

20 S u i t e 700, 888 S e v e n t e e n t h S t r e e t , N.W., 

2 1 W a s h i n g t o n , D.C., 200C6-3939, a t 10:00 a.m., 

22 Tuesday, August 26, 1997, and t h e p r o c e e d i n g s 

23 b e i n g t a k e n down b^ S t e n o t y p e by JAN A. WILLIAMS, 

24 RPR, and t r a n s c r i b e d u n d e r h e r d i r e c t i o n . 

ALDERSON REPORTING CO.MPANY, LNC. 
12021289 2260 18OO1 FOR DEPO 

n n 14ih ST. N.W., 4th FLOOR WASHINGTON, D.C, 20005 



2 .> . I t ' s a 1 r f ; -'.. •: i r. t a ̂  i t 3 e x p r« s s e d 

3 1 n c u r r e: t 1 f 1 a t e d d o l l a r s . I t h 1 k 

4 Mr. W i l l i a m s ' was c .x; .r e s s e d 1 n 19 9 Z c o n s t a n t 

5 d o l l a r s . .^nd a l s o t h e .number has t h e r e ' s been 

scm.e c o m . p e t i t i v e d i v e r s i o n s added : o t h e a c t u a l 

7 r a t e c o m p r e s s i o n number and an a g g r e g a t e nim.ber 

b g e n e r a t e d from, t.hose two. 

9 Q. I n r e l a t i o n t o t h e 82 m i l l i o n t h a t 

10 r . W i 11 i a mi s has, what i s t h e c u r r e n t e s t 1 m, a t e as 

11 a r e s u l t c f t h e s u b s e q u e n t s t u d i e s t h a t --JU 

12 d e s c r i b e d ? 

13 A. I c a n ' t r e c a l l t h e nu, ber s r e c i f i c a l l y , 

14 b u t I t h i n k i t ' s i n t h e range of $ 1 J O m i l l i o n 

15 com.pared t o t h e $S2 m i l l i o n t n a t Mr. W i l l i a m s ' 

16 stud\' g e n e r a t e d . 

1 - Q. D i d you r e q u e s t Mr W i l l i a m s t o p e r f o r m 

l o t h a t a n a l y s i s of t h e r a t e c omip re s s 1 on , t h e 

19 s ubsequent a n a l \ ' s i s t h a t p r o d u c e d che $160 

20 m i l l i o n f i g u r e ? 

2 1 A. No. 

22 Q. Do you know who d i d f r o m N o r f o l k 

23 S o u t h e r n ? 

24 A. N o , I d o n o t . 

25 Q. Do you know i f Mr. W i l l i a m s o r anyone 
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q e 3 t ̂  o n . .A i" - j aware c f i n s t a n c e s i w r. i z h 

2 CSX's p r 1 J 1 r. g ^ r j e r i c e o f f e r i n g s a re i r. f 1 u e :i c e d 

3 by t h e c h o i c e c f seme o t h e r s h i p p e r t h a t cc.mpetes 

4 w i t h t h e s h i p p e r y o u ' r e t r y i n g t o s e r v e a t t h e 

5 moment, where t.hat o t h e r s.hipper i s s e r v e d by two 

6 r a i l r o a d s ? Do you u n d e r s t a n d t.he q u e s t i o n ? 

7 A. Yes. I'm nfw aware of a s i t u a t i o n 

8 where t h a t has LC^n e x p l i c i t l y a d d r e s s e d , a t 

9 l e a s t as I have been inform.ed o r been m 

10 d i s c u s s i o n s i n t e r n a l l y . 

11 Q. And I b e l i e v e y o u r t e s t i m o n y , t h i s i s 

12 s w i L c h i n g t h o s u b j e c t 3om>ewhat, I b e l i e v e y o u r 

13 t e s t i m o n y t o Mr. Wood was t h a t you a r e not aware 

14 of any s p e c i f i c s t u d i e s t h a t CSV nas done a b o u t 

15 w h a t ' s been r e f e r r e d t o el.-ewhere as r a t e 

16 c empress i o n o r -r^.'^e r e d u c t i o n s o r p r e s s u r e t o 

17 r e d u c e r a t e s p o s t - t r a n s a c t i o n ; i s t h a t c o r r e c t ? 

13 A. My p r e v i o u s t e s t i m o n y was c o r r e c t . 

19 Q. And I d o n ' t want t o b e a t a dead h o r s e , 

20 b u t I w i l l j u s t ask one more q u e s t i o n . Do you 

21 b e l i e v e t h a t t h e r e i s l i k e l y t o be r a c e 

22 c o m p r e s s i o n , i f you w i l l a c c e p t t h e use o f t h a t 

23 t e r m , p e s t - t r a n s a c t i o n ? 

24 A. I b e l i e v e i n d i f f e r e n t m a r k e t s t h e r e 

25 w i l l be d i f f e r e n t c o m p e t i t i v e dynamics t h a n we 
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1 had b e f o r e the t r a n s a c t i o n . My experience i s 

2 t h a t co.mpetitive dynam.ics i n f l u e n c e p r i c e s and, 

3 t h e r e f o r e , i t would b'̂  u n l i k e l y t h a t a l l p r i c e s 

4 would remain e x a c t l y the sane a f t e r as b e f o r e . 

5 Q. So, i n a gross sense, would yo 

6 
u a g r e < 

w i t h me t h a t more c o m p e t i t i o n tends t o put 

7 p r e s s u r e t o lower p r i c e s ? 

8 A. Yes, I would agree. 

9 Q. And you b e l i e v e t h e r e ' s going t o be 

10 more c o m p e t i t i o n p o s t - t r a n s a c t i o n i n the 

11 N o r t h e a s t e r n U n i t e d States? 

12 A. I do. 

13 Q. Regarding movements of phosphate from 

14 F l o r i d a , i s i t your u n d e r s t a n d i n g t h a t t h a t 

15 phosphate i s used o n l y as f e r t i l i z e r or does i t 

16 have o t h e r uses i n chemical manufacturing? 

17 A. I t has o t h e r uses a l s o . I'm not 

18 f a m i l i a r w i t h the d e t a i l s , but I know i t goes 

19 i n t o o t h e r p r o d u c t s . 

20 Q. Do you r e c a l l any s p e c i f i c p r o j e c t i o n 

21 CSX ) . c i about nev f l o w s of phosphate from F l o r i d a 

22 t o N o r t h e a s t e r n p o i n t s p o s t - 1 r a n s a c t i o n ? 

23 A. No. 

24 Q. Did you hav>. any involvement i n the 

25 s e l e c t i o n of or d e s i g n a t i o n of which chemical 
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CSX Corporatio-i and CSX Transportation Inc., 
Norfolk Southern Corporation and Norfolk 
Southern Railway Company -- Control and Operating 
Leases/Agreements -- Conrail Inc. 
and Consolidated Rail Corporat.i-on 

Dear Secr-^'nry Williams: 

Enclosed f o r f i l i n g i r the above-rof erenced proceed." ng, 
please f i n d an o r i g i n a l and twer.ty-five (25; copies of the 
Comments and Requests f o r Conditions of the C i t i e s of East 
Chicago, Indiana; Hammond, Indiana; Gary, Indiana; and Whiting, 
Indiana ( co.'iectively, The T our City Conscrtium ) ( FCC-9 ) . Also 
enclosed, p. ec se f i n d a computer d i s k e t t e contai i i i i . ^ the t e x t of 
th i s docume: '̂  i n WordPerfect 5.1 format. 

We ha'e included an extra copy of the f i l i n ( ? . Ki.idly 
indicate r e c e i p t by time-stamping t h i s copy ano returning i t with 
our messenger. 

Sincerely, j 

C. Michael Loftus 
An Attorney f o r the C i t i e s of 

East Chicago, Indiana; Hammond, 
Indiana; Gary, Indiana; and 
whiting, Indiana ( c o l l e c t ^ v p l y , 
The Four City Consortium) 

Enclosures 



V5 'ii^ 
FCC-9 

SURFACE TRANSPORTATION BOARD /C ' / ;,W-^*K^^^^ C-̂  
i n r, . '007 • 

CSX -tvPORATION /vND C.'̂X 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMPANY --
CONTROL AND OPERATING LEASES/ 
AGFLEMENTS -- CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 3 3388 

COMMENTS AND REQUEST FOR CONDITIONS 
OF THE CITi:.S OF EAi'.T CHICAGO, INDIANA; 

HAi-IOND ^NDIANA; GARY, INDIANA; AND WHITING, INDIANA 
(COLLFCTIVELY, THE FOUR CITY CONSORTIUM) 

By: 
C"̂  COUNSEL: 

Slover & Loftus 
1224 Seventeer'th Street, N.W. 
Washington, D.C. 20036 

Dated: October 21, 1997 

THE CITIES OF EAST CHICAGO, 
INDIANA; HAMMOND, INDIANA; 
GARY, INDI.\NA; AND WHITING, 
INDIANA (COLLECTIVELY, THE 
FOUR CITY CONSORTIUM) 

C. Michael Loftus 
Christopher A. M i l l s 
1224 Seventeenth Street, N.W. 
Washinaton, D.C. 20036 
(202) 347-7170 

Attorneys f o r The Four City 
Consortiiim 



FCC-9 

BEFORE THE 

SURFACE TRANSPORTATION BOARD 

CSX CORPORATION P'AD CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMPANY --
CONTROL AND OPERATING LEAS.3/ 
AGRE.SMENTS — CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33388 

COMMENTS AND REQUEST FOR CONDITION^ 
OF THE CITIES OF EAST CHICAGO, INDi.^NA; 

HAMMOND, INDIANA; GARY, INDIANA; AND WHITING, INDIANA 
(COLLECTIVEI-Y, THE FOUR CITY CONSORTIUM) 

OF COUNSEL: 

Slover & LoftuF 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 

Dated: O^^ober 21, 1997 

THE CITIES OF EAST CHICAGO, 
INDIANA; HAMMOND, INDIANA; 
GARY, INDIANA; AND WHITING, 
INDIANA (COLLECTIVELY, THE 
FOUR CITY CONSORTIUM) 

By: C. Michael L o f t u s 
Christopher A. M i l l s 
1224 Seventeenth S t r e e t , 
Washington, D.C. 20036 
(202) 347-7170 

N.W, 

Attorneys f o r The Four C i t y 
Consortium 



COMMENTS AND REQUEST FOR CONDITIONS 
OF THE CITIES OF EAST CHICAGO, INDIANA; 

HAMMOND, INDIANA; GARY, INDIANA; AND WHITING, INDIANA 
(COLLECTIVELY, THE FOUR CITY CONSORTIUM) 

TABLE OF CONTENTS 

COMMENTS OF THE FOUR CITIES CONSORTIUM 

REPRESENTATIVE VERIFIED STATEMENTS 

East Chicago 

Robert A. Pastrick, Mayor 
Kimberly L. Gordon, City Planner 

Hammond 

Duane W. Dedelow, Mayor 
Donald F. Thomas, City Planner 

Gary 

Scott L. King, Mayor 
Michael L. Cervay, City Planner 

Whiting 

Robert J. Bercik. Mayor 
Daniel A. Botich, City Planner 

PUBLIC OFFICALS 

The Honorable Hichard G. Lugar, Dan Coats, and Peter J. Visclosky, 
United States Congress 

Northwest Indiana Members of the State of Indiana, 110th General 
Assembly 

Northwestern Indiana Regional Planning Commission 

EXPERT WITNESSES 

Burris 
Andrew 
Heinzman/Dunn 



BEFORE THE 

t>URFACE TRANSPORTATION BOARD 

CSX CORPOPĴ TION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NOKI'OLK 
SOUTHERN RAILWAY COMPANY — 
CONTROL AND OPERATING LEASES/ 
AGREEMENTS — CONRAIL INC. AND 
CONSOLIDATED RAIL CORPGRATICN 

Finance Docket No, 3388 

COMMENTS AND REQUEST 70R CONDITIONS 
O'' THE CITIES OF EAST CHICAGO, INDIANA? 

HAMMOND, INDIANA; GARY, INDIANA; ANT WHITING INDIANA 
(COLLECTIVELY, THE FOUR CITY CONSORTIUM) 

INTRODUCTION 

The C i t i e s of East Chicago, Indiana; Hammond, Indiana; 

Gary, Indiana; and Whiting, Indiana ( c o l l e c t i v e l y the "Four C i t y 

Consortium" or the "Four C i t i e s " ) hereby submit t h e i r Comments 

and Request f o r Conditions with respect t o the Application by CSX 

Corporation and i t s r a i l a f f i l i a t e s ("CSX' ) and Norfolk Southern 

Corporjition and i t s r a i l a f f i l i a t e s ("NS") ( c o l l e c t i v e l y , the 

"Applicants") f o ^ a u t h o r i t y to control Conrail Inc. and i t s r a i l 

a f f i l i a t e s ("Conrail"). 

SUMMARY OF POSITION 

The Four City Consortium i s an association of the 

above-named c i t i e s , which are a l l located in northwestern Indiana 

near Chicago, I l l i n o i s . The Consortium was forniea for the 

purpose of analyzing the regional effects o." the Conrail control 



transaction and recommending solutions t o the adverse impacts 

i d e n t i f i e d . 

AE: ^ r e s u l t of the analysis conducted oy the Four Cit y 

Consortium, i t has concluded that while Lhe proposed a c q u i s i t i o n 

and d i v i s i o n of Conrai] by CSX and NS w i l l have p o t e n t i a l e f f i 

ciency benefits both f o r the c a r r i e r s and f o r f r e i g h t shippers 

located i n the Four C i t i e s region, the planned p o s t - a c q u i s i t i o n 

operations over c r i t i i a ] r a i l l i n e s i n the Four C i t i e s w i l l have 

a number of adverts impacts. In p a r t i c u l a r , such operations w i l l 

adversely impact the hJ.ghway t r a n s p o r t a t i o n i n f r a s t r u c t u r e of the 

region, public health and safety, and the provision of omci-gency 

services; . 

Tne Four C i t i e s region i s criss-crossed by a maze of 

r a i l r o a d l i n e s , i n c l u d i n g several m.ajor east-west a r t e r i e s t h a t 

have a lai ^ j c number of at-grade rail/highway crossings. The 

Applicants have proje.'.:ed a subs t a n t i a l increase i n r a i l t r a f f i c 

on seven'1 of these l i n e s , including l i n e s that have a high 

incidence of grade crossings i n v o l v i n g heaviiy-used, a r t e r i a l 

highways i n several downtown business d i F t r i c t s . The increaso i n 

r a i l t r a f l i c or these lines w i l l make an already-bc.d s i t u a t i o n 

s i g n i f i c a n t l y worse. 

Tc ameliorate the adverse impacts described above, the 

Four C i t i e L , working in ronjunction w i t h the r a i l r o a d economic 

consulting f i r m of L.E. Peabody & Associates, Inc. hav^ devised 

an A l t e r n a t i v e Routing Plan which would use a d i r e c t i o n a l - f l o w 

pattern to rovte some of the projected r a i l t r a f f i c away from the 
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l i n e s w i t h the most severe grade-crossing problemr, and onto 

.lines t h a t have both -i high incidence of grade separations and 

the capacity to handle a d d i t i o n a l t r a f f i c . The A l t e r n a t i \ e 

Routing "Ian would e n t a i l the r e h a b i l i t a t i o n of 2.1 miles of out-

of-service track on an e x i s t i n g Indiana Harbor Belt Railroad 

Company ("IHE") grade-separated r i g h t of way, as w e l l as the 

construction of two short track connections. However, the Plan 

would enable CSX to avoid the necessity of rebuildinc, nearly 12 

miles of another ouc-of-service r a i l l i n e , which would require 23 

closed r a i l / p i g h v a y grade crossings to be r e b u i l t and put back i n 

service. At the same time, the Plan would enable the Applicants 

to r e a l i z e t h e i r post-acquisition plans f o r the e f f i c i e n t routxng 

of through eat.t-west t r a f f i c between Chicago and points i n the 

eastern Unir.cU States over several a l t e r n a t i v e l i n e s . 

The; p o t e n t i a l adverse e f f e c t s of the proposed a c q u i s i 

t i o n and d i v j s i o n of Conrail are described i n the accoir.panying 

v e r i f i e d statements of the mayors and c i t y planners of each of 

the Four C i t i e s . The Four C i t i e s ' A l t e r n a t i v e Routing Plan i s 

dtjscribed ir. d ' ^ t a i l i n the accompanying v e r i f i e d statement of 

Pfiii.^ H. Harris of L.E. Peabody & Associates ("Burris V.S."), 

and supported by vehicle delay and engineering studies described 

i n the v e r i f i e d statement of Dr/ Gary M. Andrew ("Andrew V.S.") 

and the j o i n t v e r i f i e d statement of Gregg L. Hoinzman and Ronald 

H. Dunn ("Heinzman/Dunn V.S."). Additional support f o r the Plan 

i s provided i n a j o i n t l e t t e r from members of the Indiana Con

gressional delegation representing the Four C i t i e s region, a 

- 3 -



j o i n t v e r i f i e d statement of several members of the Indiana State 

Assembly, and a l e t t e r from the Northwest Indiana Reg.'one! 

!-anninq Commission. 

RELIEF REQUESTED 

The public i .terest requires that the Board take action 

to ameliorate the adverse impacts of the proposed a c q u i s i t i o n and 

d i v i s i o n of Conrail by CSX and NS on vhe Four C i t i e s region. 

Accordingly, the Four City Consortium requests that the Board 

impose a condition to i t s approval of the transaction. The 

proposed c o n d i t i o n , which has two related parts, i s as follows: 

1. CSX ard NS s h a l l amend t h e i r respective Operating 
Plans insofar as they i n v o l v - the movement of f r e i g h t 
t r a f f i c across northwest Ina'ana t r incorporate the 
Four C i t i e s ' A l t e r n a t i v e Rout'ng Plan. 

2. CSX and NS s h a l l adhere to the portions of t h e i r 
amended Operating Plans iiicorpovating the A l t e r 
native Routing Plan i n conducting f r e i g h t service 
i n the Four C i t i e s a f t e r ' mr>lementation of the 
Conrail co n t r o l transai-tlon. 

In a d d i t i o n , the ''our Ci t y Consortium requests the 

Board to r e t a i n oversight j u r i s d i c t i o n over t h i s matter to 

address concerns that may arise us the d i v i s i o n of Conrail i s 

implemented by CSX and NS. F i n a l l y , t.ie Four C i t i e s ask that the 

Board's Section of Environmental Analysis, to which extra copies 

of these Comments are b e i i g providpd, evaluate c a r e f u l l y the 

adverse incremental environmental impacts of the Applicants' 

proposal on the c r i t i c a l r a i l l i n e s i n the Four C i t i e s and the 

much more environmentally acceptable A l t e r n a t i v e Routing Plan 

- 4 -



proposed by the Four C i t i e s , as i t prepares i t s D r a f t Environmen

t a l Impact Statement. 

ARGUMENT 

The primary standard f o r approval of a proposed r a i l 

road merger or c o n t r o l t r a n s a c t i o n i s whether t he t r a n s a c t i o n i s 

"c o n s i s t e n t w i t h the p u b l i c i n t e r e s t . " 49 U.S.C. § 11324(c).' 

See F i n a i c e Docket No. 32760, Union P a c i f i c C o r p o r a t i o n , e t a l . -

- C o n t r o l and Merq<;r -- Southern . a c i f i c R a i l C o r p o r a t i o n , e t 

a l . . D ecision No. 44 (served August 12, 1996) a t 50-51 ( u n o r i n t -

ed)("UP/SP"); Finance Docket No. 32549, B u r l i n g t o n Northern I nc. 

and B u r x i m t c n Northern R a i l r o a d Coir.panv -- C o n t r o l and Merger — 

Santa Fe P a c i f i c C o i p o r a t i o n and The At c h i s o n , Tcpeka and Santa 

Fe Railway Companv, Decision No. 38 (served August 23, 1995) a t 

50-51 (unprinted]("BN/Santa Fe" ) . The Board's merger r e g u l a t i o n s 

p r o v i d e t h a t the Board must perform a 'balancing t e s t " i n d e t e r 

mining .-hether a merger i s i n t.he p u b l i c i n t e r e s t . That t e s t 

c a l l s f o r the Board t o weigh "the p o t e n t i a l b e n e f i t s t o a p p l i 

cants and the p u b l i c a g a i n s t the p o t e n t i a l harm t o the p u b l i c * 

49 C.F.R. § 1180.Ifc) . 

S t a t u t o r y ~ i t a t i o n s are t o tne ICC Te r m i n a t i o n Act of 
1995 ( t h e " A c t ' ) , Pub. L. No. 104-88, 109 S t a t . 803 (1995). The 
c u r r e n t s t a t u t o r y standards a p p l i c a b l e t o the Board's c o n s i d -
e r a t i - i n of the C o n r a i l c o n t r o l t r a n s a c t i o n are s i m i l a r t o those 
under the former I n t e r s t a t e Commerce Act, which were set f o r t h a t 
49 U.S.C. § 11344. The on l y s u b s t a n t i v e change i s the a d d i t i o n 
of Subparagraph (5) t o new § 11324^8), -.'^^ich r e q u i r e s the Board 
to c o nsider "whether t he proposed t r a ' i s a c t i o n would have an 
adverse e f f e c t on c o m p e t i t i o n among j . a i l c a r r i e r s i n the a f f e c t e d 
r e g i o n or i n the n a t i o n a l r a i l system." 
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Even i f the Board determines that the o v e r a l l e f f e c t of 

a proposed merger i s i n the public i n t e r e s t , the Board s t i l l has 

broad a u t h o r i t y to impose conditions on consolidations i n order 

to ameliorate potentiaj. adverse e f f e c t s . See Union P a c i f i c — 

Control — Missouri P a c i f i c ; Western P a c i f i c . 366 l.C.C. 459, 

562-64 ( 1992), a.*'f'd sub, nom. Southern P a c i f i c Transp. Co. v. 

l.C.C. 736 F. 2d 708 (D.C. Cir. 1984), c e r t , denied. 469 U.S. 

1208 (1985) ("UP/MP/WP"): Santa Fe Southern P a c i f i c Corporation 

— Control — Southern P a c i f i c Transportation Company, 2 l.C.C. 

2d 709, 807-08 (198b}("Santa_Fe/SP"); see also 49 U.S.C. § 

11344(c) . 

The c r i t e r i a f o r imposing conditions t o remedy a n t i 

competitive e f f e c t s of a proposed merger were described as 

follows i n BN/Santa Fe; 

. . . [Wje w i l l not impose contritions unless we 
f i n d thar the consolidativii may produce e f 
fects harmful to the public i n t e r e s t (such as 
a s i g n i f i c a n t reduction of competition i n an 
affected market), and that :'̂ e conditions 
w i l l ameliorate or eliminate the ha.rmful 
e f f e c t s , w i l l be opera.:ionally f e a s i b l e , and 
w i l l produce public benefits (through reduc
t i o n or e l i m i n a t i o n of the possible harm) 
outweighing any reduction to the public bene
f i t s produced by the merger. 

BN/Santa Fe, supra, at 55-56, c i t i n g , UP/MP/WP. 366 l.C.C. at 

562-65. See also 49 U.S.C. § 11324(c), which provides t h a t : 

The Board may impose conditions governing the 
t r a n s a c t i o n , including the d i v e s t i t u r e of 
p a r a l l e l tracks or the granting of trackage 
r i g h t s and access to other f a c i l i t i e s . 

The adverse e f f e c t s that the proposed d i v i s i o n of 

Conrail would i n f l i c t m tho Four Cities are, in many respects, 
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the types of harm the Board must also consider under the Nation's 

environmental laws. 

The National 'Jlnvironiuental Policy Act ("NEPA"), 42 

U.S.C. §§ 4321 et seq. , together with regulations implemented by 

the Counci] on Environmental Quality, 40 C.F.R. Parts 1500-1508, 

sets f o r t h the governing p r i n c i p l e s f o r the evaluation of actions 

involving "major Federal action." These p r i n c i p l e s " require 

evaluation of the p o t e n t i a l environmental impacts of the opera

t i o n a l and physical changes related to a proposed transaction. 

The consideration by the Board of r a i l r o a d merger and c o n t r o l 

transactions i n v o l v i n g two or more Class I c a r r i e r s (such as the 

i n f t a n t one) t r i g g e r s t h i s environmental review process. The 

Board i s the lead agency for ensuring compliance with the above-

referenced environmental standards. The Board's regulations 

s e t t i n g f o r t h i t s environmental review procedures are set f o r t h 

at 49 C.F.R. Part 1105, "Procedures f o r Implementation of Envi

ronmental Laws." 

NEPA requires that an Environmental Impact Statement 

("EIS") be preparec when a proposed federal action has the 

p o t e n t i a l to s i g n i f i c a n t l y a f f e c t the q u a l i t y of the human 

environment. 42 U.S.C. § 4332(2)(C). In the Board's procedural 

schedule adopted f o r t h i s proceeding, i t determined that prepara

t i o n of ?n EIS was warranted i n t h i s case. Decision No. 6. 

(served May 30, 1997) at 2-3. A f t e r reviewing comments from 

various p a r t i e s submitter" i n response t o the Draft Scope of the 

EIS issued July 7, 1997 by the Board's Section of Environmental 
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Analysis ("SEA"), the Board on October 1, 1997 issued i t s Notice 

of Final Scope of Environmental Impact Statement (EIS), o u t l i n i n g 

the environmental issues to be addressed i n the EIS "Notice of 

Final Scope"). The EIS w i l l address some eleven (11) separate 

areas of p o t e n t i a l environmental impact caused by the proposed 

transaction.^ Among other things, as part of the EIS, the SEA 

w i l l analyze s p e c i f i c r a i l l i n e segments that t r i g g e r the thresh

olds f o r environmental review set out i n the Board's environmen

t a l rules at 49 C.F.R. § 1105.7(e), and SEA w i l l also analyze the 

Applicants' proposed r a i l l i n e constructions projects.^ 

A d d i t i o n a l l y , the Board ir. i t s Notice of Final Scope 

set f o r t h three separate a l t e r n a t i v e s t h a t i t w i l l consider wh^.i 

reviewing the SEA's prepared EIS: 

In making i t s decision i n t h i s proceed
ing, the Board w i l l consider public comments 
and SEA'S environmental analysis contained i n 
the EIS, including any proposed environmental 
m i t i g a t i o n . The al t e r n a t i v e s SEA w i l l con
sider i n the EIS are: (1) approval of the 
transaction as proposed; (2) disapproval of 
the proposed transaction i n whole (No-Action 
a l t e r n a t i v e ) ; and, (3) approval of the pro-

' The p o t e n t i a l impacts addressed through the EIS include 
the areas of safety; transportation systems; land use; energy; 
a i r q u a l i t y ; noiso; b i o l o g i c a l resources- water resources; 
socioeconomic e f f e c t s related to physical changes i n the environ
ment; environmental j u s t i c e ; c u l t u r a l and h i s t o r i c resources; and 
cumulative e f f e c t s . See Notice of Final Scope at 10-16. 

' In Decision No. 9 served June 12, 1997, the Board 
granted the Applicants' waiver p e t i t i o n s allowing the construc
t i o n of seven construction projects (the "Seven Connections") t o 
proceed, and determined that the operations over the several 
miles of track embraced i n the Seven Connections w i l l be examined 
i n the context of the EIS fo r the o v e r a l l proposed tr a n s a c t i o n . 
Decision No. 9 at 6-7. 
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posed transaction w i t h conditions, including 
environmental m i t i g a t i o n conditions. 

Id. at 3. 

The Board's standards f o r s e t t i n g environmental condi

tions i n merger and cont r o l cases i s consistent w i t h i t s broad 

a u t h o r i t y to impose conditions i n r a i l r o a d c o n t r o l transactions 

under 49 U.S.C. § 11324(c). Among other things, "the record must 

support the imposition of the condition at issue, . . . there 

must be a s u f f i c i e n t r e l a t i o n s h i p between the condition imposed 

and the transaction b-^fore the agency, and the condition imposed 

must be reasonable. " I d . at 3 n.2. 

The Four City Consortium submits that the proposed 

Conrail c o n t r o l transaction would r e s u l t i n substantial adverse 

impacts on the Four C i t i e s , and accordingly i s not i n the public 

i n t e r e s t absent the imposition of the condition requested by the 

Four C i t i e s to ameliorate those impacts. Moreover, the A p p l i 

cants have f a i l e d to submit the kind of det a i l e d information 

necessary to document the l i k e l y impacts of the Conrail transac

t i o n on the Four C i t i e s region that i s required by the environ

mental laws, regulations and orders discussed above. 

In the sections below, the Four C i t i e s w i l l demonstrate 

the adverse impacts that w i l l r e s u l t from the Conrail transaction 

and why t h e i r requested condition i s necessary to minimize these 

impacts. The Four C i t i e s w i l l also show that the condition i s 

ope r a t i o n a l l y f e a s i b l e , w i l l produce p o s i t i v e public b e n e f i t s , 

and w i l l not cause any reduction i n the public benefits otherwise 

producedby the transaction. F i n a l l y , they w i l l show that the 
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Applicants have f a i l e d to meet the applicable requirements of the 

». " ironmental laws. 

I . The Conrail Transaction as Presently Structu^-ed W i l l 
Cause S i g n i f i c a n t Harm to the Four C i t i e s Region. 

The Four C i t i e s s i t i n a s t r a t e g i c geographic location 

fo r east-west through r a i l r o a d t r a f f i c moving between Chicago and 

eastern poiu^s such as D e t r o i t , Cleveland, Pittsburgh, Buffalo, 

and East Coast points. As such, the area contains some of the 

most complex and h e a v i l y - u t i l i z e d r a i l f a c i l i t i e s i n the Midwest 

The Four Citi e s region i s heavily industrialized and 

populated. I t serves as a railroad corridor, containing hundreds 

of miles of r a i l lines. At present Conrail, CSX, and NS are 

Class I freight carriers providing l i c a l and through service in 

the region. These companies control several of the area's 

smaller regi'^nal and local terminal and switching freight train 

operators, including the Baltimore and Ohio Chicago Terminal 

Railroad Company ("BOCT'l (which i s 100 pcircent owned by CSX) and 

the IHB (which i s 51 percent owned by Conrail). Also present in 

the region are the Elgin, J o l i e t and Eastern Railway Company 

("EJE"), the Belt Railway Company of Chicago ("BRC"), and the 

Chicago, SouthShore & South Bend Railroad ("CSS"), which provide 

local freight and (in the case of the CSS) commuter passenger 

service. Amtrak also prov .des intercity passenger service 

through the region. Several miles to th south, the Grand Trunk 

Western Railroad Company (a Canadian National subsidiary) has a 
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r a i l l i n e providing t"-ircugh r a i l service between Chicago and 

points i n Michigan. 

The Four C i t i e s ' impressive r a i l i n f r a s t r u c t u r e was 

b u i l t f o r servicing both through and l o c a l f r e i g h t t r a f f i c . 

Beginning i n the l a t e 1800s, the area experienced an expansive 

population boom l a r g e l y as a resua.t of rapid i n d u s t r i a l growth 

caused by the development of the st e e l m i l l s and c i l r e f i n e r i e s 

along the southern t i p of Lake Michigan. While these l o c a l 

i n d u s t r i e s have experienced an economic decline i n recent years, 

the region continues to be r e l i a n t on the s t e e l and r e f i n e r y 

i n d u s t r i e s f o r i t s economic wpll-being. The r a i l r o a d s remain one 

of the p r i n c i p a l means used by l o c a l i n d u s t r i e s to transport raw 

and fi n i s h e d materials, and there are numerous j.ocal r a i l service 

connections to t h e i r f a c i l i t i e s . 

The approximately 208,000 c i t i z e n s r e s i d i n g i n the Four 

C i t i e s are affecte^ on a d a i l y basis by the enormous amount of 

r a i l t r a f f i c flowing through t h e i r communities. Combined, the 

Four C i t i e s have a t o t a l of 243 at-grede rail/highway crossings. 

(Rurris V.S. at 2). For CSX, NS and Conrail alone ( i . e . , ignor

ing t..e EJE, IHB, BRC, BOCI, CSS and Amtrak), the number of 

t r a i n s passing th r o j g h the Four C i t i e s exceeds 150 t r a i n s per 

day, while the number of vehicles crossing r a i l l i n e s at grade 

exceeds 450,000 a day.'' 

* Burri:: workpapers at 1007, 1008 
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As i s explained i n d e t a i l i n the accompanying V e r i f i e d 

Statements by each of thf; Four C i t i e s ' c i t y planners,^ a s i g n i f 

icant amount of vehicular and pedestrian delays occur because of 

the high frequency of traJn movements over l o c a l highway grade 

crossings. The hundreds of ardly l a i l movements over these 

crossings have resulted i n very serious t r a f f i c congestion 

problems throughout the Four C i t i e s . Unfortunately, as Mr. 

Burris indicates i n his V e r i f i e d Statement, the Applicants' 

proposed operating plans would make the already-serious (and 

barely manageable) congestion problems over c r i t i c a l r a i l l i n e 

segments i n the Four C i t i e s s u b s t a n t i a l l y worse. 

Mr. Burris has i d e n t i f i e d the Applicants' r a i l l i n e 

segments of p r i n c i p a l concern to the Four C i t i e s . Based on 

Applicants' projected post-transaction t r a f f i c levels and t r a f f i c 

flows, vehicle delays ovpr these l i n e segments w i l l increase from 

t h e i r current l e v e l of 664 hours per day to 1,614 hours per day, 

or an increase of 143 p>=rcent! (Andrew V.S. at 5; Burris V.S. at 

5-6)" The most problematic l i n e i s the CSX/BOCT' l i n e between 

Pine Junction (Gary) and Calumet Park, IL. This east-west l i n e 

runs through the Fast Chicago and Hammond cen t r a l business 

- These i " i t y planners include Michael L. Cervay (Gary), 
Kimberly L. Gordon (East Chicago j, Donald F. Thomas (H.immond), 
and Daniel A. Botich (Whiting). 

* I t i s important to note that Mr. Burr i s ' study i s based 
on the CSX and NS Operating Plcins set f o r t h i n the Ap p l i c a t i o n , 
and does not t a k t i n t o account l i k e l y f u t u r e increases i n the 
volume of r a i l t r a f f i c moving through the region. 

^ The BOOT i s a Chicago area switching carrier that, ?s 
mentioned previously, i s IOC percent owned by CSX. 

- 12 -



d i s t r i c t s at grade, and i s traversed by a large number of heavi

ly-used highway grade crossings. Under the CSX Operating Plan, 

t h i s busy l i n e w i l l see a post - a c q u i s i t i o n increase of s i x t r a i n s 

per day, and the t r a i n s w i l l be longer and h3avier than those 

presently operating over t h i s l i n e . ( I d . at Burris V.S. 3-5). 

This w i l 1 lead t o an increase i n vehicle delays on t h i s l i n e 

segment alone from 517 hours per day t o 989 hours per day. 

(Andrew V.S. at 5;. 

The s u b s t a n t i a l increases i n vehicular t r a f f i c conges

t i o n described e.'.•• ve would have an enormous impact on the Four 

C i t i e s . For instance, there are tens of thousands of annual 

emergency c a l l s i n the Four C i t i e s i n v o l v i n g p o l i c e , h o s p i t a l and 

f i r e emergency services ( "EMS") vehicular movemeiits t h a t would be 

disrupted by heightened congestion problems associated wi t h the 

Applicants' operational plans. (See, e.g., Cervay V.S. at 7; 

Gordon V.S. at 6; Thomas V.S. at 7). 

A d d i t i o n a l l y , the safe and e f f i c i e n t movement of the 

tens of thousands of area school chil d r e n who c .mtiute to school 

via bus, p r i v a t e vehicle, and by foot would be f u r t h e r threatened 

under the Applicants' proposal. (See, e.g., Cervay V.S. at 7). 

Because t h e i r planned r a i l t r a f f i c increases are concentrated on 

li n e s w i t h a high number of heavily-used hignway grade crossings, 

the Applicants' plan would put the residents of the Four C i t i e s 

i n heightened jeopardy of i n j u r i e s and f a t a l i t i e s at r a i l r o a d 

crossings. 
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The implications of the increased r a i l t r a f f i c are 

especially alarming i n l i g h t of the widespread prac t i c e i n the 

Four C i t i e s of vehicles disregarding r a i l crossing gates and 

crossing r a i l l i n e s rather than waiting f o r the t r a i n t o pass and 

the gates t c r i s e . A one-week t r a f f i c study conducted f o r the 

Four C i t i e s i n l a t e September-early October, 1997 documented 

thousands of instances of vehicles running around crossing gates. 

(Andrew V.S. at Exhibit GMA-5). Pedestrians were also observed 

crossing r a i l tracks despite activated crossing gates. 

(Heinzman/Dunn V.S. at ) . I t i s a sad commentary on how perva

sive and d i s r u p t i v e t r a i n crossing delays are i n the Four C i t i e s 

that so many of i t s c i t i z e n s have adopted such high r i s k behavior 

rather t'.ian observing the r a i l crossing safety devices. Addi

t i o n a l l y , i t i s not uncommon f o r c i t i z e n s t r a v e l i n g over roads 

running p a r a l l e l to r a i l r o a d l i n e segments to speed ahead i n an 

at 3mpt to beat runn.ng t r a i n s to ̂ .ailroad grade crossings, and 

to dart around crossing gates i n the path of oncoming t r a i n s . 

(Thomas V.S. at 6; Gordon V.S. at 7.) Also, school c h i l d r e n are 

often seen playing along unguarded and heavtly-traveled r a i l 

l i n e s . The safety implications of these actions are enormous, 

and are perhaps the most important reason for taking a c t i o n t o 

pt-event incremental t r a f f i c increases over c e r t a i n heavily 

congested r e i l l i n e segments i n the Four C i t i e s . 

The projected incremental increases in r a i l t r a f f i c 

levels on certain key lines wcmld also aggravate c r i t i c a l envi

ronmental problems that are already present in the region. For 
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I 
I example, the Indiana county i n which the Four C i t i e s are located. 

Lake County, i s a non-attainment area for regulatory a i r p o l l u 

t i o n purposes -- s p e c i f i c a l l y , f or carbon monoxide, ozone and 

p a r t i c u l a t e matter; i n a d d i t i o n . Lake County does not meet 

primary standards f o r .sulfur dioxide. A s i g n i f i c a n t proportion 

of the region's a i r p o l l u t i o n i s caused by motor vehicle emis

sions. The region has been working hard to develop p o l l u t i o n 

prevention programs to improve the a i r q u a l i t y environment. 

Vehicular delays at r a i l r o a d crossings elevate vehicla emission 

p o l l u t i o n problems. 

The environmental and safety r a m i f i c a t i o n s of the 

Applicants' proposal w i l l be discussed i n greater d e t a i l by the 

Four C i t i e s i n connection wi t h the Board's environmental review 

process f o r t h i s proceeding. However, i t bears noting t h a t the 

problematic l i n e segments i d e n t i f i e d by the Four C i t i e s , on which 

the Applicants plan to concentrate increases i n r a i l t r a f f i c , 

more than meet the Board's a i r q u a l i t y thres lolds f o r environmen

t a l concern i n terms of safety, emissions, etc.^ 

The heightened vehicular t r a f f i c congestion problems 

associated with the Applicants' post-transactioii operating plans 

For example, the Notice of t i n a l Scope of Environmental 
Impact Stat'.-^ant ("Notice") served in t h i s proceeding October 1, 
1997 confirmed a threshold f o r at-grade r a i l crossing accid>snt 
p r o b a b i l i t y and safety factors of an average d a i l y t r a f f i c l e v e l 
oi 5,000 or more t r i p s . ( I d . at 11) Nine of the twelve grade 
crossings studied by the Four C i t i e s exceed t h i s threshold 
(Andrew V.S. at Exhibit GI'IA-5). For a i r q u a l i t y , the "'Jotice 
confirmed a threshold f o r non-attainment areas that i b triggered 
w i t h an increase of three t r a i n s a day or more. ( I d . at 13). 
This i s t-xceeded on each of the l i n e segments of concern t o the 
Four C i t i e s . 
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w i l l have a s i g n i f i c a n t economic impact on the Four C i t i e s . In 

his V e r i f i e d Statement, Mr. Burris has i d e n t i f i e d four factors 

that together measure at least a portion of the economic impact. 

(Burric V.S. at 17-23). Increased economic costs caused by 

vehicular highway/rail crossing congestion include the f o l l o w i n g : 

(1) l o s t p r o d u c t i v i t y , (2) a d d i t i o n a l f u e l and o i l consumption, 

(3) incremental increases i n emissions, and (s) a d d i t i o n a l 

accidents, i n j u r i e s , and f a t a l i t i e s . Mr. Burris has q u a n t i f i e d 

the costs associated with these factors to r e f l e c t the changes 

from present operations and t r a i n densities indicated i n t'->e 

Applicants' Operating Plans. His analysis i d e n t i f i e s annual 

economic costs from incremental r a i l t r a f f i c t o t a l i n g $6.8 

m i l l i o n f o r the Four C i t i e s . These costs t o t a l $87.5 m i l l i o n ( i n 

net present value) over a twenty year period. (Burris V.S. at 

17) . 

Finally, what cannot be quantifiably calculated in a 

proceeding such as this i s the considerable aispleasure and 

frustration that Four Cities c.tizens are experiencing as a 

result of the huge volume of r a i l movements through the area. 

For example, one of the City of Whitinc's most valuable rasources 

i s Whiting Park, a stretch of land along the shore cf Lake 

Michigan in which the City has invested a considerable amount of 

resources for improvements. In order to get to this pc^rk, 

howeiver, v i s i t o r s must f i r s t negotiate their way over five sets 

of heavily- used railroad tracks, and once at the park they must 

endure the constant rumbling and emission nuisances caused by the 
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numerous t r a i n movements. (Botich V.S. at 4-5; Bercik V.S. at 2-

2) . 

One t h i n g that i s clear i s that the Applicants d i d not 

examine these kinds of important factors when p u t t i n g together 

t h e i r prcposed operating plans f o r t h i s region. Nor did they 

address -:nem i n the Environmental Report submitted as part of 

t h e i r A p p l i c a t i o n . (See Vols. 6A, 6B and 6C.) When these 

f a c t o r s are considered, as they must be by the Bo^.rd, i t i s clear 

th a t the adverse impacts from incremental r a i l t r a f f i c w i l l be 

s u b s t a n t i a l . Reasonable a l t e r n a t i v e s to the Applicants' proposed 

opejations must therefore be explored. 

I I . The Four C i t i e s ' A l t e r n a t i v e Routing Plan W i l l 
A l l e v i a t e the Harm Caused by the Transaction. 

The Four City Consortium has developed a coordinated 

A l t e r n a t i v e Routing Plan which w i l l a l l e v i a t e th<i adverse impacts 

of the Conrail c o n t r o l transaction on tne Four C i t i e s described 

i n the preceding section, while at the same time preserving the 

e f f i c i e n c i e s the Applicants expect to r e a l i z e i n moving through 

r a i l t r a f f i c between Chicago and eastern points such as Cleve

land, Pittsburgh, Buffalo and the major metropolitan areas on the 

East Coast. The development of t h i s A l t e r n a t i v e Routing Plan was 

spearheaded by the economic consulting f i r m of L.E. Peabody & 

Associates, Inc., w i t h the assistance of the Planning Departmentj 

of each of the Four C i t i e s and two experienced c i v i l engineers. 

I t involves several changes i n the flow pattern of r a i l t r a f f i c 

through the Four C i t i e s area to and from Chicago as proposed by 
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the Applicants i n t h e i r Operating Plans. In order to put the 

Four C i t i e s ' A l t e r n a t i v e Routing Plan i n t c context, i t i s f i r s t 

necessary to describe the Applicants' post - a c q u i s i t i o n plans f o r 

the movement of east-west t r a f f i c through the Four C i t i e s region. 

The p r i n c i p a l r a i l l i n es running through the c e n t r a l 

portions of the Four C i t i e s , and t h e i r p ost-acquisition d i s p o s i 

t i o n , are shown i n Exhibit PHB-2 attached to Mr. Burris' V e r i f i e d 

Statement. For convenience, they are also depicted i n the 

schematic on the f o l l o w i n g page. (Counsel's Exhibit 1). 

A. CSX Operating Plan 

As described by Mr. B u r r i s , the CSX Operating Plan 

indicates t h a t -.hrough t r a f f i c V7ill flow through t h i s area i n a 

generally counterclockwise d i r e c t i o n a f t e r the Conrail a c q u i s i 

t i o n . Westbound t r a f f i c w i l l move p r i m a r i l y over the CSX (former 

Baltimore & Ohio) main l i n e between Cleveland/Pittsburgh and 

Chicago via W i l l a r d , OH, Garrett, IN, Willow Creek, IN and Pine 

Junction (Gary), IN. At Pine Ju-.ction, westbound CSX t r a f f i c 

w i l l move e i t h e r v i a CSX's lake.ront l i n e (portions of whicn are 

shared with Conrail) to Rock Island j u n c t i o n , IL and thence to 

various yards or interchange points w i t h western c a r r i e r s , or via 

the CSX/BOCT l i n e ext_nding west from Pine Junction to Barr Yard, 

IL via State Line Tower and Calumet Park, IL. (This i s the l i n e 

that runs through downtown East Chicago and dowr»town Hammond at 

gradr. and that has the worst grade crossing problems, as de

scribed i n the preceding section.) 
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Eastbound CSX t r a f f i c w i l l move p r i m a r i l y through 

Calumet Park. From Calumet Park, such t r a f f i c w i l l move e i t h e r 

via the CSX/BOCT l i n e described above to Pine Junction and thence 

via the CSX (former B&O) main l i n e back to Willow Creek and 

beyond, or via the Conrail Porter Branch (part of the former 

Michigan Central l i n e to D e t r o i t ) , which CSX w i l l acquire, back 

to Willow Creek via Ivanhoe and Tolleston, IN.^ CSX proposes to 

construct a connection between the Porter Branch and i t s e x i s t i n g 

east-west main l i n e at Willow Creek to f a c i l i t a t e t h i s t r a f f i c 

flow. CSX w i l l also have operating r i g h t s over various IHB 

l i n e s , including i t s main l i n e between Calumet Park, Blue Island 

Yard, and connections with western c a r r i e r s . 

In addition, ' SX w i l l acquire the former Pennsylvania 

Railroad line between Fort Wayne, IN and Tolleston, IN (now owned 

by NS), and between Tolleston and Clarke Junction, IN (adjacent 

to Pine Junction) (the "PRR l i n e " ) . The PRR line i s presently 

out of service between Hobart and Tolleston, a distance of 11.75 

.niles, and CSX plans to rehabilitate and restore i t to service 

primarily to handle t r a f f i c moving to and from the lakefront 

steel mills at Gary and Indiana Harbor.''' CSX also plans to 

* The Porter Branch i s j o i n t l y used by th.^ IHB between 
Calumet Park and Gibson Yard. East of Gibson Yard, the IHB and 
Conrail l i n e s are separated, but p a r a l l e l each other as f a r as 
V i r g i n i a Street i n Gary ( j u s t east of T o l l e s t o n ) . 

In the Applicants' Response to the Four C i t i e s ' Second 
Set of Interrogatories and Document Production Requests, NS 
stated that tiie portion of the PRR line between Hobart and 
Tolleston i s in FRA Class 3 condition, thus implying i t i s in 
service. In fact, as indicated by Messrs. Heinzman and Dunn, 

(continued.., 
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b u i l d a connection between the PRR l i n e and the Conrail Porter 

Branch at Tolleston. 

According to i t s Operating Plan, CSX plans to put 

s i g n i f i c a n t l y more t r a f f i c on the former B&O main l i n e through 

Willow Creek a f t e r the a c q u i s i t i o n . West of Pine Junction, as 

indicated above, t h i s t r a f f i c w i l l be s p l i t between CSX's lake-

f r o n t l i n e and the CSX/BOCT l i n e . Tht l a t t e r w i l l see an i n 

crease of nearly s i x t r a i n s per day, and these t r a i n s w i l l be 

heavier and longer than the t r a i n s presently operating over the 

l i n e . (Burris V.S. at 3-5). 

B. NS Operating Plan 

NS w i l l acquire the Conrail (former New York Central) 

main l i n e between Cleveland and Chicago via Toledo, OH nd 

Elkhart, Porter and Gary, IN. VJest of Gary, t h i s l i n e runs along 

the Lake Michigan la k e f r o n t through East Chicago, Hammond and 

Whiting to various yards and connections wi t h the western c a r r i 

ers i n Chicago. This w i l l be the primary NS route f o r through 

t r a f f i c moving between Chicago and eastern points. In a d d i t i o n , 

NS w i l l continue to use i t s own l i n e (the former Nickel Plate 

l i n e ) between Cleveland/Fort Wayne and Chicago via Hobart, Van 

''̂ ( . . . continued ) 
based on a recent physical inspection t h i s segment i s inoperable, 
(Heinzman/Dunn V.S. at 11). I t i s overgrown wit h vegetation 
(including trees growing between the tracks) and needs substan
t i a l r a i l and t i e replacement work. In a d d i t i o n , numerous grade 
crossings have been paved over. Between Tolleston and Clarke 
Junction, the PRR l i n e i s also out of service and some sections 
of track have been removed. 
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Loon and Osborn, IN. NS w i l l also have operating r i g h t s over 

various IHB l i n e s . 

The post-acquisition NS li n e s between Chicago and 

points east w i l l not see an increase i n t r a f f i c . The volume of 

t r a f f i c moving over the Conr^vl main l i n e via Elkhart w i l l remain 

r e l a t i v e l y ."onstant; the t r a f f i c volume mov ng over the NS/Nickel 

Plate l i n e via Porter w i l l decline by 15.1 t r a i n s per day. The 

reason f o r t h i s i s that NS intends to re-route tra n s c o n t i n e n t a l 

t r a f f i c p 'senvly moving via Chicago away from the Chicago 

gateway, throuch Kansas City and other interchange points w i t h 

the western c a r r i e r s . (Burris V.S. at 8-9, 16-17; Mohan deposi

t i o n (September 17, 1997) at 341-342.) 

C. The Four C i t i e s ' A l t e r n a t i v e Routing Plan 

1. Description of the Plan 

The Al t e r n a t i v e Routing plan devised by the Four C i t i e s 

modifies the Applicants' post-acquisition operating plans f o r 

northwest Indiana, as described above, i n two impor':ant respects. 

The f i r s t involves CSX's east-west operations via Willow Creek. 

Under the Four C i t i e s ' plan, westbound CSX t r a f f i c w i l l continue 

tc mc e p r i m a r i l y via Willow Creek ana Pine Junction, and thence 

via e i t h e r the CSX lakefront l i n e or the CSX/BCCT l i n e , as 

contemplated by '̂ SX. Eastbound CSX t r a f f i c , however, would be 

rerouted away from the CSX/BOCT l i n e , w i t h i t s many heavily-used 

highway grade crossings, and onto the grade-separated IhP l i n e 

f o r movem.ent east from Calumet Park. This aspect of the Alt e r n a -
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t i v e Routing plan i s shown on the schematic on the f o l l o w i n g 

page. (Counsel's Exhibit 2). 

The IHB l i n e east of Calumet Park has plenty of capaci

t y to accommodate the approximately 16.6 a d d i t i o n a l d a i l y east-

bound CSX t r a i n s that would use t h i s l i n e . The r e s u l t of t h i s 

change i s th a t thr number of post-acquisition t r a i n movements 

over the CSX/EOCT l i n e would be reduced from 33.3 per day (the 

number projected b^ CSX) to 16.7 per day. This also represents a 

s u b s t a n t i a l reduction from th(^ present frequency of 27.G t r a i n s 

per day. (Burris V.S. at 13-15). 

Under r.he A l t e r n a t i v e Routing Plan, CSX t r a i n s would 

operate eastward over the IHB to approximately V i r g i n i a Avenue i n 

Gary ( j u s t east of T o l l e s t o n ) , where these t r a i n s would t r a n s f e r 

to Conrail'3 Porter Branch (which i s to be acquired by CSX). The 

CSX t r a i n s would then operate over the Porter Branch back to 

Willow Creek, where they would use the new connection proposed by 

CSX to r e t u r n to the main l i n e f o r movement to eastern points. 

East of Ivanhoe, where there i s an e x i s t i n g connection 

between the IHB and the Porter Branch, the IHB l i n e i s used only 

to serve l o c a l i n d u s t r i e s . This l i n e i s presently out-of-service 

east of Chase Street i n Gary. The elevated r i g h t of way ( i n c l u d 

ing several bridges over highways) s t i l l e x i s t s , however, and 

under the Four C i t i e s ' plan 2.1 miles of track would be r e b u i l t 

on t h i s r i g h t of way between Chase Street and V i r g i n i a Street. At 

that p o i n t , a new connection would be b u i l t between the IHB 

right-of-way and the p a r a l l e l Conrail Porter Branch. The reason 
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f o r using the IHB l i n e east of Ivanhoe to the Tolleston area i s 

that t h i s l i n e i s grade-oeparc>ted, whereas the Porter Branch 

between Ivanhoe and Tolleston h^s nine at-grade highway cross

ings. The A l t e r n a t i v e Routing Plan i s designed t o maximize the 

use of grade-separated l i n e s and minimize the use of at-grade 

l i n e s i n the Four C i t i e s region. 

The second change contemplated by the Four C i t i e s ' 

A l t e r n a t i v e Routing Plan involves the PRR l i n e between Hobart and 

Clarke Junction via Tolleston. As indicated above, CSX plans t o 

r e h a b i l i t a t e t h i s l i n e and ui:e i t p r i m a r i l y to serve the s t e e l 

m i l l s along the Gary/East Chicago l a k e f r o n t . Under the Four 

Ci ies plan, t h i s l i n e need not be used (and thus need not be 

r e b u i l t ) northwest of Hobart. Instead, CSX t r a f f i c from Fort 

Wayne and points east w i l l operate, via trackage r i g h t s , over the 

NS/Nickel Plate l i n e west to Van Loon, and thence north (again 

via trackage r i g h t s ) over an EJE l i n e to Gary via Ivanhoe. The 

EJE l i n e serves ..he steel m i l l s , and also connects w i t h CSX's 

lake f r o n t l i n e at Pine Junction (adjacent to Clarke Junction). 

This aspect of the A l t e r n a t i v e Routing Plan i s depicted i n the 

schematic on the following page. (Counsel's Exhibit 3). 

The Four C i t i e s ' proposed alternative to use of the PRR 

line requires the construction of a connection between the 

NS/Nickel Plate line and the EJE at Van Loon. This connection i s 

feasible from an engineering standpoint, and would be far less 

expensive than rebuilding nearly 12 miles of the PRR line between 
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Hobart and Clarke Junction. (Burris V.S. at 16, 30-33; 

Heinzman/Dunn V.S. at 13).'^ 

2. Benefits of the A l t e r n a t i v e Routing Plan 

The Four C i t i e s ' A l t e r n a t i v e Routing Plan w i l l r e s u l t 

i n a number of be n e f i t s , both to the Four C i t i e s and to the 

Applicants. From the C i t i e s ' standpoint, the plan w i l l avoid the 

harmful e f f e c t s on the public health, safety and welfare that 

would otherwise r e s u l t from (1) the r a i l t r a f f i c increases pro

jected by CSX on the CSX/BOCT l i n e between Pine Junction and 

Calumet Park, which runs through downtown East Chicago and 

downtown Hammond at grade, and (2) r e s t o r a t i o n of the PRR main 

l i n e to service between Hobart-Tolleston-Clarke Junction, which 

would e n t a i l the re-establishment of 23 highway grade crossings 

and i n t e r f e r e w i t h the City of Gary's plans f o r a new low-income 

r e s i d e n t i a l development i n t h i s area.^^ 

From the Applicants' standpoint, the A l t e r n a t i v e 

Routing Plan w i l l s t i l l enable both CSX and NS to use more than 

one route f o r through t r a f f i c moving between Chicago and points 

east, and to operate the post-acquisition t r a f f i c volumes re-

" A possible (but less desirable) a l t e r n a t i v e to the EJE 
connection at Van Loon i s f o r CSX to operate f u r t h e r west over 
the NS/Nickel Plate l i n e to Osborn, and thence north over an IHB 
l i n e to a connection with CSX's lake f r o n t l i n e at Indiana Harbor, 
This a l t e r n a t i v e wonla also require construction of a connection 
between the NS and IHB lines at Osborn. The route i s more 
c i r c u i t o u s than the EJE route, and the IHB l i n e has more grade 
crossings than the EJE l i n e . (Burris V.S. at 16 n . l 6 ) . 

12 See the V e r i f i e d Statement of Michael L. Cervay,the 
Director of Planning and Community Development f o r the C i t y of 
Gary, at 8-9. 
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f l e e t e d i n t h e i r respective operating plans smoothly and e f f i 

c i e n t l y . 

S i g n i f i c a n t l y , tho Four C i t i e s ' plan w i l l also r e s u l t 

i n s u b s t a n t i a l savings i n post-acquisition c a p i t a l expenditures 

by CSX ( i n p a r t i c u l a r ) . CSX w i l l avoid the necessity of spending 

approximately $6.7 m i l l i o n to r e b u i l d the PRR l i n e between Hobart 

and Clarke Junction. (Heinzman/Dunn V.S. at 10-11.) In addi

t i o n , the decrease i n r a i l t r a f f i c on the CSX/BOCT l i n e west of 

Pine Junction means that CSX w i l l not have to spend approximately 

$6.6 m i l l i o n to upgrade the tracK and accompanying t r a f f i c 

c o n t r o l system to permit higher t r a i n speeds and d e n s i t i e s . 

(Burris V.S. at 26, 28-29 n.26). 

The Four C i t i e s ' A l t e r n a t i v e Routing Plan w i l l also 

r e s u l t i n a s i g n i f i c a n t o v e r a l l p u b l i c - i n t e r e s t b e n e f i t i n the 

form of cost savings to both the public and the Applicants. As 

mentioned above, the cost savings t o t a l approximately $6.0 

m i l l i o n on an annual basis, and they have a net present value of 

$77.5 m i l l i o n over a 20-year period. These savings are based on 

a comparative cost/benefit analysis of the Applicants' proposed 

pos t - a c q u i s i t i o n operating plans f o r the affected routes and the 

A l t e r n a t i v e Routing Plan, performed by Mr. Burris. (Burris V.S. 

at 13-17). 

As explained by Mr. Burris in his testimony, th-^ 

savings involve comparative analyses of cos ' 'issociated with 

vehicle delays at grade crossings, and r a i l construction and 
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operating costs. The vehicle/crossing delay costs include costs 

for l o s t p r o d u c t i v i t y , a d d i t i o n a l f u e l and o i l consumption, 

incremental vehicle exhaust emissions, and increased r a i l / v e h i c l e 

accidents, i n j u r i e s and f a t a l i t i e s . The cost savings from the 

Four C i t i e s ' A l t e r n a t i v e Routing Plan compared with the Applic

ants' p o s t - a c q u i s i t i o n operating plans r e s u l t i n g f.̂ cm the reduc

t i o n of vehicle delays at grade crossings t o t a l $4.1 m i l l i o n per 

year. (See Burris V.S. at 25-33). 

With respect to r a i l construction and operating costs, 

Mr. Burrib calculated an annual net saving of $1.9 m i l l i o n based 

on the change i n r a i l operating costs and a return on investment 

i n the c a p i t a l required to implement each of the a l t e r n a t i v e s . 

(Burris V.S. at 26, 32). The inputs and methodology use to 

ca l c u l a t e these savings are ex-plained at pp. 23-35 of the Burris 

V.S. 

The very substantial t o t a l savings that can reasonably 

be expected to r e s u l t from implementation of the Four C i t i e s ' 

A l t e r n a t i v e Routing Plan c o n s t i t u t e a clear p u b l i c - i n t e r e s t 

b e n e f i t that warrants imposition of the conditions requested by 

the Four Cit y Ccmsortium i n t h i s proceeding. 

3. The A l t e r n a t i v e Operating Plan 
Is Operationally Feasible 

In order to j u s t i f y imposition cf a condition r e q u i r i n g 

Applicants to implement the Four C i t i e s ' A l t e r n a t i v e Routing 

Plan, the plan must be shown to be operationally feasible. UP/SP 

at 144; BN/Santa Fe at 55-56. The Alternative Routing Plan 

c l e a r l y and unequivocally meets t h i s t e s t . 
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F i r s t , the Four C i t i e s have demonstrated t h a t the 

Al t e r n a t i v e Routing Plan w i l l preserve the Applicants' plans to 

maintain two al t e r n a t e routes f o r through r a i l t r a f f i c mcv.-irg 

between Chicago and eastern points. They have also demon.*-.rated 

that the re-routing of t r a f f i c over the various l i n e segments 

involved w i l l not i n t e r f e r e w i t h the e f f i c i e n t p o s t - a c q u i s i t i o n 

operation of these l i n e s . 

In p a r t i c u l a r , the A l t e r n a t i v e Routing Plan w i l l r e s u l t 

i n a net decrease i n t r a f f i c on the p r i n c i p a l r a i l l i n e of 

concern: the CSX/BOCT l i n e between Pine Junction and Calumet 

Park. By reducing the incidence of vehicle delays and crossing 

accidents on t h i s l i n e , CSX's operations w i l l be made safer and 

more e f f i c i e n t . Train densities w i l l also bo reduced on the 

port i o n of the CSX main l i n e between Willow Creek and Pine 

Junction. 

The A l t e r n a t i v e Routing Plan w i l l not a f f e c t the 

Applicants' projected post-acquisition operations or t r a f f i c 

volumes on the p r i n c i p a l east-wost lines to be used jy the 

Applicants: the CSX (former B&O) l i n e between Willard/Garrett 

and Willow Creek; the Conrail main l i n e between Cleveland anl 

Chicago via Elkhart and Porter ( to be acquired by NS); the CSX 

and Conrail (NS) l i n e s extending from northwest Indiana i n t o 

Michigan; and the p o r t i o n of the Conrail Porter Branch (to be ac

quired by CSX) west of Tolleston. 

Two r a i l l i n e s w i l l see an increase i n r a i l t r a f f i c 

volume as a r e s u l t of the Four C i t i e s ' plan: the combination of 
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the IHB line between Calumet Park and Virginia Street and the 

Porter Branch between Virginia Street and Willow Creek (16.7 

trains per day), and the EJE line between Van Loon and Pine 

Junction (five trains per day.) However, as Mr. Burris demon-

strater, these lines can easily accommodate these r e l a t i v e l y 

modest t r a f f i c increases. (Burris V.S. at 13-17). In addition, 

the NS/Nickel Plate line between Hobart and Van Loon w i l l see a 

net decrease of 10.1 trains per day from i t s present density. 

The only objection Applicants could possibly raise 

concerning the operational f e a s i b i l i t y of the A l t e r n a t i v e Routing 

Plan i s that i t requires the increased use of c e r t a i n IHB and EJE 

l i n e s , as w e l l as the construction of track connections between 

CSX and NS (post-acquisition) lines and IHB and EJE l i n e s . Upon 

closer examination, however, even t h i s objection evaporates. 

With resp.^;t to the IHB, the Board c l e a r l y has the 

a u t h o r i t y to require the Applicants to implement changes i n t h e i r 

operating plans that involve that c a r r i e r . Conrail presently 

owns 51 percent of the IHB's stock (CP/Soo owns the other 49 

percent), and f o r t h i s reason the IHB i s deemed to be an " a p p l i 

cant . a r r i e r " f o r purposes of t h i s proceeding. See Decision No. 

7 served May 30, 1997, at 5-6.^' Moreover, as both the courts 

NS's p o s t - a c q u i s i t i o n operating plan shows a decrease of 
15.1 t r a i n s per day on t h i s l i n e compared with the present l e v e l 
of operations. The Four C i t i e s ' a l t e r n a t i v e would reduce t h i s 
decrease by f i v e r a i n s ; the net decrease thus would be 10.1 
t r a i n s per day. 

According to the service l i s t appended to Decision No. 
21 served August 19, 1997, 1997, the IHB i s also a party of 

(continued...) 
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and the ICC have held, Conrail's 51 percent ownership i n t e r e s t 

gives i t c o n t r o l over the IHB. See, e.g., Winston Network v. 

Indiana Harbor Belt R.Co.. 944 F.2d 1351, (7th Cir. 1991), where 

the court held at 1354: 

The [IHB] has always been a s u b s i d i a r y — 
presently of the Consolidated R a i l System 
("Conrail"). . . . IHB has never functioned 
independently of i t s parent, which has, f o r 
example, always handled IHB's r e a l estate 
transactions. 

See, also. Finance Docket No. 31148, Indiana Harbcr Belt Railroad 

Company - A c g u i s i t i o n of Line of Chicago and Western Indiana 

Railroad Company - Exemption From 49 U.S.C. 11343 (ICC Decision 

served November, 26, 1993) at 2. 

As a r e s u l t of t h e i r a c q u i s i t i o n and d i v i s i o n of 

Conrail CSX and NS c l e a r l y intend to exercise Conrail's opera

t i o n a l c o n t r o l over the IHB, and to route c e r t a i n t r a f f i c over 

the IHB's l i n j s i n t h e i r own t r a i n s . See, e.,g,, the V e r i f i e d 

Statement of John W. Orrison i n Volume 2A of the Applicacion i n 

t h i s proceeding (CSX/NS-19), at 5 (Volume page 458). This i s 

confirmed by the "IHB Agreement" which i s attached to the A p p l i 

cants' Transaction Agreement as Exhibit FF (S^e Volume L'C cf the 

Application (CSX/NS-2b) at 693-714), and f o r which Applicants 

seek the Board's approval i n t h i s proceeding. CSX and NS w i l l 

each acquire h a l f of Conrail's 51 percent c o n t r o l l i n g ownership 

( . . . continued ) 
record to t h i s proceeding -- presumably i n i t s status as an 
applicant c a r r i e r , as IHB has not made any independent f i l i n g s 
i n t h i s case t o our knowledge. 
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i n t e r e s t i n the IHB, and the IPB Agreen.ent provides f o r the j o i n t 

exercise of sucli c o n t r o l . 

The IHB also unequivocally confirms th a t CSX and NS 

w i l l d i r e c t many aspects of the IHB's operations. The agreement 

provides, i n t e r ajia., f o r the selection by CSX and NS of the 

IHB's General Manager (Section 2 (b) and (c) at page 698), and 

for the d i r e c t i o n by CSX (or, i n c e r t a i n circumstances, NS) of 

C.inrail's ownership r i g h t s with respect to the dispatching of IHB 

lines (Section 2(d) at page 699). Given a l l these f a c t s , there 

i s no question that CSX and NS can implement the .nodest opera

t i o n a l changes c a l l e d f o r by the Four C i t i e s ' A l t e r n a t i v e Routing 

Plan (or cause the IHB to implement such changes) i f directed to 

do so by the Board as a condition to i t s grant of the cont r o l 

a u t h o r i t y they seek. 

With respect to the proposed CSX operations v ia track

age r i g h t s over the EJE between Van Loon and Pine Junction, as 

Mr. Burris explains, CSX apparently has a trackage r i g h t s agree

ment with EJE whi'-h would allow CSX to make d e l i v e r i e s to U.S. 

Steel over the EJE from Pine Junction, using CSX crews. (Burris 

V.S. at 15-16). This agreement could be expanded, or a new one 

established, to provide .'or trackage r i g h t s over the EJE from Van 

Loon to Pine Junction. I . " reaching such an agreement proved to 

be a problem, however, the Board c l e a r l y has the a u t h o r i t y to 

require the EJE (which i s i l ^ o a party of record i n t h i s proceed-
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i n g ) " t o grant trackage r i g h t s to CSX f o r the purposes of com

pliance with a condition requiring implementation of t h i s p o r t i o n 

of the A l t e r n a t i v e Routing Plan pursuant to 49 U.S.C. § 11102 

(formerly § 11103). See, e.g., UP/MP/WP, 366 l.C.C. at 573-75; 

UP/SP. Decision No. 63 served December 4, 1996, at 8-9.̂ ^ 

The Four C i t i e s recognize that implementation of t h e i r 

A l t e r n a t i v e Routing i^lan requires the construction of two new 

track connections ( i n addition to the ones already proposed by 

the Applicants): one at V i r g i n i a Street i n Gary, and one at Van 

Loon. Accordingly, i f t h e i r proposed condition i s granted, 

p e t i t i o n s f o r exemption w i l l have to be f i l e d before construction 

of these connections can proceed.-' In granting the Four 

C i t i e s ' condition, the Board should also d i r e c t CSX to promptly 

r i l e the necessary exemption p e t i t i o n s . The Four C i t i e s are 

prepared to cooperate with the Applic'>nts i n preparing and 

prosecuting such p e t i t i o n s . 

EJE has given notice of i t s i n t e n t to f i l e a responsive 
ap p l i c a t i o n seeking to acquire Conrail's 51 percent c o n t r o l l i n g 
i n t e r e s t i n IHB; presumably EJE i s also seeking a condition 
r e q u i r i n g the CSX and NS to divest themselves of Conrail's 
ownership i n t e r e s t i n IHB. The Four C i t i e s take no p o s i t i o n w i t h 
respect to EJE's proposed a c q u i s i t i o n of IHB; however, they would 
oppose i t i f the r e s u l t would be to i n t e r f e r e with the implemen
t a t i o n of t h e i r A l t e r n a t i v e Routing Plan. 

Even i f EJE's status as a non-applicant were a problem, 
there i s an a l t e r n a t i v e i n v olving a p a r a l l e l IHB l i n e (see p. 23 
n . l l , supra), which the Board c l e a r l y could compel CSX to use as 
indicated e a r l i e r . 

With respect to envirormental analysis, the Four C i t i e s 
believes the A l t e r n a t i v e Routing Plan i s an a l t e r n a t i v e t h a t 
would m i t i g a t e adverse environmental impacts th a t must be ad
dressed by the Applicants and the Section of Environmental 
Analysis i n connection with the Draft and Final EIS. 
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I I I . The Condition Requested by the Four City 
Concortium Is Consistent With Statutory 
Standards and With ICC/STB Precedent. 

The "public i n t e r e s t " standard of the statute governing 

the Board's consideration of proposed r a i l r o a d control and merger 

transactions must be applied i n the context of the nation's Rail 

Transportation Policy, set f o r t h at 49 U.S.C. § 10101. Paragraph 

(8) of t h i s section provides t h a t , i n regulating the r a i l r o a d 

industry, i t i s the p o l i c y of the United States Government "to 

operate t r a n s p o r t a t i o n f a c i l i t i e s and equipment without detriment 

to the public health and safety." 

The s p e c i f i c provisions of the statute dealing w i t h 

r a i l merger and contr o l applications expressly authorize the 

Board to impose conditions governing the transaction. 49 U.S.C. 

§ 11324(c). Applicable precedent d i c t a t e s that conditions should 

be imposed to the extent necessary to a l l e v i a t e "effects harmful 

to the public i n t e r e s t , " and i f the Board finds that the C(5ndi-

tions sought: 

w i l l ameliorate or eliminate the harmful 
e f f e c t s , w i l l be ope r a t i o n a l l y feasible, and 
w i l l produce public benefits (through reduc
t i o n or el i m i n a t i o n of the possible harm) 
outweighing any reduction to the public bene
f i t s produced by the merger. 

BN/Santa Fe at 55-56; see, also, UP/SP, Decision No. 44 at 144. 

Environmental considerations and requirements also support 

imposition of the condition requested by the Four C i t i e s , as 

explained e a r l i e r . 

The discussion in Part I I above amply demonstrates the^t 

the imposition of the Four C i t i e s ' Alternative Routing Plan as a 
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condition t o the a c q u i s i t i o n of Conrail by CSX and NS i s consis

tent w i t h the above standards. F i r s t , the Four C i t y Consortium 

has demonstrated "ihat the post - a c q u i s i t i o n operations of CSX and 

NS w i l l have very s i g n i f i c a n t and harmful e f f e c t s on public 

health and safety i n the Four C i t i e s . These harmful e f f e c t s are 

d e t a i l e d i n Part 11(A) above; they are caused p r i m a r i l y by post-

a c q u i s i t i o n increases i n r a i l t r a f f i c on r a i l l i n e s w i t h a high 

incidence of heavily-used rail/highway grade crossings. These 

r a i l t r a f f i c increases w i l l r e s u l t i n a s i g n i f i c a n t worsening of 

an already-bad (and barely manageable) s i t u a t i o n i n terms of 

vehicle delays, placing pedestrians and s t r e e t t r a f f i c i n danger, 

a i r - q u a l i t y degradation, and the a b i l i t y of the Four C i t i e s to 

provide essential p o l i c e , f i r e and medical EMS services i n a 

timely manner. 

T"-ese adverse impacts can be ameliorated -- and the 

worst problem area, the CSX/BOCT l i n e through the downtown areas 

of East Chicago and Hammond, improved s l i g h t l y — by the imposi

t i o n of the Four C i t i e s ' A l t e r n a t i v e Routing Plan as a condition 

to the Board's approval of the Conrail c o n t r o l t r a n s a c t i o n . 

Amelioration of the s i g n i f i c a n t harmful e f f e c t s described above 

i s extremely important i n terms of tho health, safety and welfare 

of t h i s populous region. 

Second, the requested condition i s o p e r a t i o n a l l y 

f e a s i b l e , as demonstrated i n Part 11(C)(3) above. The opera

t i o n a l changes that would be occasioned by the A l t e r n a t i v e 

Service Plan w i l l spread east-west r a i l t r a f f i c out over more 
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l i n e s , and they w i l l f a c i l i t a t e the Applicants' plans f o r the 

e f f i c i e n t movement of through t r a f f i c over a l t e r n a t i v e routes 

between Chicago and eastern points. They w i l l also r e s u l t i n 

considerable net savings to the Applicants i n terms of the 

c a p i t a l investment required to implement t h e i r post-acquisition 

operating plans. 

Third, the public benefits that w i l l r e s u l t from 

imposition of the condition requested by the Four C i t i e s w i l l f a r 

outweigh any reduction of the public benefits produced by the 

Conrail t r a n s a j t i o n . Indeed, the Four C i t i e s ' study indicates 

that t h e i r A l t e r n a t i v e Routing Plan w i l l f a c i l i t a t e , rather than 

reduce, the achievement of the public benefits of the transaction 

i n terms of the e f f i c i e n t , c o s t - e f f e c t i v e r o u t i n g of the east-

west r a i l t r a f f i c of two equal ccr.petitors across northwest 

Indiana. 

F i n a l l y , the A l t e r n a t i v e Routing Plan i s consistent 

with the requirements of the environmental laws. I t i s a f e a s i 

ble a l t e r n a t i v e to the Applicants' operating plan f o r the Four 

C i t i e s Region that w i l l m i t i g a t e adverse environmental impacts 

l i k e l y t o r e s u l t from t h a t plan. (The precise extent of the 

environmental impacts, however, have yet to be q u a n t i f i e d as 

explained f u r t h e r i n the next section.) 

IV. THE APPLICANTS HAVE FAILED TO MEET 

APPLICABLE ENVIRONMENTAL REQUIREMENTS 

As part of t h e i r A p p l i cation, the Applicants are 

required to f i l e an environmental report (ER) containing informa-
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t i o n t h a t is s u f f i c i e n t t o inform the Board and ̂  .e public of the 

proponed action, environmental consequences of the proposal, and 

appropriate m i t i g a t i o n measures. 49 C.F.R. § 1105.7. Mere 

s p e c i f i c a l l y , as part of t h e i r ER, the Applicants are required t o 

set f o r t h a l t e r n a t i v e plans o.': action that would m i t i g a t e adverse 

environmental impacts caused by t h e i r proposal.^* 

The Applicants' ER i s contained i n three (3) s^^parate 

volumes of t h e i r A p p l i c a t i o n . (See Volumes 6A, 6B, and 6C). 

Through the ER and through supplemental information provided to 

SEA, the Applicants have discussed many of t h e i r a n t i c i p a t e d 

physical and operational changes, and p o t e n t i a l e n v i r c m e n t a l 

impacts that would be caused by the p.roposed transaction. 

Unfortunately, as specified i n more d e t a i l below, the Applicants 

have f a i l e d to s u f f i c i e n t l y respond to many of the s p e c i f i c ER 

requirements. 

Among other things, the applicable ER regulations 

require Applicants to meet with l o c a l and regional planners and 

to discuss with them whether the proposed transaction i s consis

tent with l o c a l land use p l a n s . W h i l e there have been meet

ings between the Applicants and Four C i t i e s O f f i c i a l s , the 

See 49 C.F.R. § 1105.7(e)(1) ( r e q u i r i n g Applicants to 
"'describe any reasonable a l t e r n a t i v e s to the proposed action") 
and § 1105.7(e)(10) ("Describe any actions that are proposed to 
miti g a t e adverse environmental impacts, i n d i c a t i n g why the 
proposed m i t i g a t i o n i s appropriate"). 

49 C.F.R. ̂  1105.7(e)(3)(i) states as fol l o w s : "Based 
on consultation with l o c a l and/or regional planning agencies 
and/or a review of the o f f i c i a l planning documents prepared by 
such agencies, state whether the proposed action i s consistent 
with e x i s t i n g land use plans. Describe any inconsistencies." 
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Applicants have made almost no e f f o r t to review/discuss w i t h c i t y 

planners l o c a l land use p.;.ans and how the Applicants' plan would 

f i t i n with short-term or long-range l o c a l and regional planning 

goals. This lack of consultation i s a t t e s t -d to by the accompa

nying V e r i f i e d Statements of the Four C i t i e s ' c i t y planners. 

See, i n p a r t i c u l a r , the V e r i f i e d Statement of Kimberly L. Gordon, 

East Chicago's Director of Planning and Business Development, at 

9-10. 

Other reporting/consultation matters that must be 

addressed i n the ER r e l a t e to proposed r a i l l i n e construction. 

For any planned construction projects. Applicants are required to 

"[d]escribe any a l t e r n a t i v e routes considered, and a no-build 

a l t e r n a t i v e (or why t h i s would not be appli c a b l e ) , and explain 

why they were not selected,'" Id . at § i 105 . 7 (e ) (11) ( i i ) . A p p l i 

cants also must "[d j e s c r i b e the e f f e c t s , including impacts on 

essential public services (e.g., f i r e , p o l i c e , ambu'.ance, neigh

borhood schools), public roads, and adjoining p r o p e r t i e s , i n 

communities to be traversed by the l i n e . " I d . at § 1105.7(e)-

( 1 1 ) ( v i ) . 

As indicated in these Comments, CSX plans to rehabil

itate the 11.75 mile out-of-service PRR line segment between 

Hobart and Pine Junccion in Gar/, which would require the resto

ration of 23 rail/highway grade crossings that were closed (and 

largely paved over) a number of years ago. Among other things, 

restoration of this line would interfere with a c r i t i c a l l y needed 

new federally assisted Gary housing project that i s located on 
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property a d j o i n i n g t h i s l i n e segment southeast of Tolleston (See 

Cervey V.S., at 7-8 and Attachment No. 1). Because the high 

number of highway grade crossings, r e s t o r a t i o n of the Hobart-Pine 

Junction l i n e would also re-create numerous t r a f f i c congestion 

problems and have s i g n i f i c a n t negative impacts on public health 

and safety, the provision of emergency services, .̂ nO. the safety 

of chi l d r e n commuting t o area schools. 

Despite these c r i t i c a l l y important impacts, and the 

above-referenced regulatory requirements. Applicants' ER submit

ted i n t h i s proceeding has completely f a i l e d to address the 

consequences of r e s t o r i n g t h i s out-of-servi-re l i n e . Moreover, 

while the Applicants' have not taken any steps to mitiga t e the 

negative impacts of t h i s proposed construction p r o j e c t , the Four 

Ci t i e s have. The Four C i t i e s ' A l t e r n a t i v e Routing Plan, de

scribed e a r l i e r i n these Comments, would eliminate the need f o r 

re s t o r a t i o n ct t h i s l i n e segment. 

The Four Citie.=! w i l l continue to a c t i v e l y p a r t i c i p a t e 

i n t h i s proceeding through the Board's environmental review 

processes to address the considerable environmental issues 

presented by the Applicants' plan. In t h i s regard, the Four 

Ci t i e s r e i t e r a t e t h a t t h e i r region i s a non-attainment area t o r 

purposes of federal a i r p o l l u t i o n standards. As such, each of 

the Four C i t i e s have been working hard on programs t o improve a i r 

quality.^° 

The U.S. Environmental Protection Agency (EPA) has 
developed National Ambient A i r Quality Standards f o r s i x c r i t e r i a 

(continued...) 
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In p a r t i c u l a r , the Four C i t i e s region i s a non-attain

ment area f o r carbon monoxide emissions an<̂  ->zone, and vehi c l e 

et. ...isions at highway/rail grade crossings are a considerable 

p o l l u t i o n problem i n northwest Indiana. Regrettably, the A p p l i 

cants' operating plan as set f o r t h i n t h i s proceeding would 

s i g n i f i c a n t l y increase vehicle emissions i n the Four C i t i e s . 

(The Four C i t i e s ' A l t e r n a t i v e Routing Plan, on the other hand, 

would m i t i g a t e these a i r q u a l i t y problems). In short, i n terms 

of a i r q u a l i t y , safety, land use, etc., the Four C i t i e s Alterna

t i v e Routing Plan i s what the Applicants' plan i s not: a minimal

l y i n t r u s i v e , l o c a l l y sensitive means f o r the routin g of the A-

ppli c a n t s ' proposed r a i l r o a d t r a f f i c flows t h a t i s consistent 

with applicable environmental standards. 

V. CONCLUSION 

For a l l of the foregoing reasons, the Four C i t y Consor

tium requests the Board to impose the f o l l o w i n g two-part condi

t i o n to i t s approval of the Conrail c o n t r o l transaction:^' 

°̂( . . . continued) 
p o l l u t a n t s : s u l f u r dioxide (SO2), nitrogen dioxide (NO2), ozone 
(03), carbon monoxide 'CO), lead (Pb) and p a r t i c u l a t e matter less 
than 10 microns i n dian.eter (PM-10). The locations of nonattain-
ment areas are l i s t r . u m 40 C.F.R. 81 Subpart C, Section 107. 
For northern Lake County, Indiana (the Four C i t i e s r e g i o n ) , 
ambient concentrations exceed the standards f o r many of these 
p o l l u t a n t s . These a i r q u a l i t y standards, and the Four C i t i e s 
e f f o r t s to improve northwef;t Indiana's environment, w i l l be 
described i n more d e t a i l as part of the FCC's futu r e submissions 
made i n t h i s proceeding to the Board and tha SEA. 

The F ju r C i t i e s also request the SEA to recommend 
imposition of the A l t e r n a t i v e Routing Plan as an appropriate 
environmental m i t i g a t i o n measure. 
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1. CSX and NS s h a l l amend -̂' e i r respective Oper
a t i n g Plans insofa 5y involve the move
ment of f r e i g h t t r a .rough the Four C i t 
ies t o incorporate the Fuur C i t i e s ' A l t e r 
n ative Routing Plan. 

2. CSX and NS s h a l l adhere t o t h e i r Operating 
Plans as amended to inc rporate the Alterna
t i v e Routing Plan i n conducting f r e i g h t ser
vic e i n the Four C i t i e s a f t e r implementation 
of the Conrail co n t r o l transaction. 

In a d d i t i o n , the Four Cit y Consortium requests the Board t o 

r e t a i n oversighc j u r i s d i c t i o n ovei t h i s matter to address con

cerns t h a t may arise as the d i v i s i o n of Conrail i s implemented by 

CSX and NS. 

Respectfully submitted. 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated: October 21, 199 7 

THE CITIES OF EAST CHICAGO, 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC. AND NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY CONTROL AND OPERATING 
LEASES/AGREEMENTS — CONRAIL INC, 
AND CONSOLIDATED RAIL 
CORPORATION 

Finance Docket No. 33388 

VERIFIED STATEMENT 
OF 

ROBERT A. PASTRICK 

My name i s Robert A. P a s t r i c k . I am the Mayor of the 

C i t y of East Chicago, In d i a n a . My o f f i c e address i s C i t y H a l l , 

4527 I n d i a n a p o l i s Boulevard, East Chicago, Indiana 46312. I have 

been mayor of East Chicago since 1971. 

The purpose of my testimony i n t h i s proceeding i s t o 

support t h e A l t e r n a t i v e Routing Plan developed j o i n t l y by the 

C i t i e s of East Chicago, Gary, Hammond and W h i t i n g , Indiana ( t he 

"Four C i t y Consortium"). This Plan addresses the concerns and 

needs of these f o u r communities as a r e s u l t of the changes i n 

r a i l o p e r a t i o n s i n the Northwest Indiana r e g i o n t h a t would 

otherwise r e s u l t from proposed a c q u i s i t i o n and d i v i s i o n of 

Consolidated R a i l C o r p o r a t i o n ("Conrail") by CSX T r a n s p o r t a t i o n , 

Inc. ('"CSX"") and N o r f o l k Southern Railway Company ("'NS") anc 

t h e i r a f f i l i a t e s . 



The C i t i e s of East Chicago, Gary, Hammond and Wh i t i n g 

are l o c a t e d immediately east of Chicago, I l l i n o i s , which i s w e l l -

known as the r a i l r o a d crossroads of America. C o n r a i l , CSX and 

NS, as w e l l as o t h e r r e g i o n a l and s w i t c h i n g r a i l c a r r i e r s , a i l 

have r a i l l i n e s c r i s s - c r o s s i n g our r e g i o n . Several of these 

l i n e s pass through East Chicago, i n c l u d i n g east-west main l i n e s 

of C o n r a i l and CSX. The E l g i n , J o l i e t and Eastern R a i l r o a d 

("EJE") and the I i i d i a n a Harbor B e l t R a i l r o a d (""IHB") a l s o hi-ve 

s e v e r a l l i n e s t h a t t r a v e r s e the C i t y , both i n an e^st-west and a 

no r t h - s o u t h d i r e c t i o n . 

One of the two major east-west l i n e s passing through 

East Chicago, the Con.- i.l/CSX main l i n e along the Lake Michigan 

l a k e f r o n t , i s grade-separated. The ot h e r i s a CSX l i n e t h a t 

passes through our c i t y on the n o r t h e r n edge of the East Chicago 

c e n t r a l business d i s t r i c t . This l i n e has a number of h e a v i l y -

used highway grade c r o s s i n g s . As described i n more d e t a i l i n the 

Verif-' d̂ Sv.atement of East Chicago's D i r e c t o r c. Planning and 

Business De-^elopment, Kimberly Gordon, these crossings cause 

numerous s a f e t y and q u a l i t y - o f - l i f e problems f o r our r e s i d e n t s 

and workers. 

It. i s my understanding that as a r e s u l t of the Conrail 

control t r a n s a c t i o n , CSX and NS propose to make several changes 

in the operation of the r a i l l i n e s that traverse East Chicago and 

the other members of the Four C i t y Consortium. Of p a r t i c u l a r 

concern to East Chicago, CSX proposes to increase the number c-̂  

d a i l y t r a i n movements using the east-west CSX l i n e through the 
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heart of our c i t y (and also of our s i s t e r c i t y , Hammond). This 

would r e s u l t i n a worsening of an a l r e a d y - i n t o l e r a b l e s i t u a t i o n 

i n terms of v e h i c u l a r delay a t highway grade crossings and 

j.nterference w i t h the p .ov i o n of vjmergency s e r v i c e s . I a l s o 

have been g i v e n t o understand t h a t CSX w i l l a c q u i r e the former 

Pennsylvania R a i l r o a d l i n e from Fort Wayne t o Chicago v i a Hobart, 

I n d i a n a , and plans t o r e s t o r e t h i s l i n e (much of which has been 

abandoned) t o s e r v i c e . This w i l l i n t e r f - r e w i t h the C i t y of 

Gary's development pl?ns. 

The Four C i t y Consortium has i n v e s t i g a t e d a l t e r n a t i v e s 

t o these p r o p o s a l s , and has concluded t h a t a very sound a l t e r n a 

t i v e e x i s t s t h a t w i l l take r a i l t r a f f i c o f f the CSX l i n e , a void 

the need f o r r e s t o r i n g the former Pennsylvania R a i l r o a d l i n e t o 

s e r v i c e , and con c e n t r a t e r a i l t r a f f i c on the grade-separated IHB 

main l i n e which runs p a r a l l e l t o the CSX l i n e a m i l e o r two t o 

the south. This a l t e r n a t i v e i s r e f l e c t e d i n t h ~ Four C i t y 

Consortium's A l t e r n a t i v e Service Plan. The Plan not o n l y ad

dresses the adverse impacts of the CSX/NS/Conrail merger on the 

i n f r a s t r u c t u r e of East Chicago and the o t h e r member c i t i e s , i t 

al s o enables CSX and NS t o achieve t h e i r goals of r o u t i n g e a s t -

west r a i l t r a f f i c t o and from Chicago i n an e f f i c i e n t manner. 

On be h a l f of the c i t i z e n s of East Chicago, I urge the 

Board t o take whatever steps are necessary t o implement t he Four 

C i t y Consortium's A l t e r n a t i v e Service Plan by r L , ^ u i r i n g CSX and 

NS t o use i t i n conducting t h e i r f u t u r e east-west through r a i l 

o p e r a t i o n s i n northwest Indiana. 
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Verification 

.Stale of Indiana ) 
) ss: 

County ot" Lake ) 

I Rohert A. Pastrick. Mayor. City of East Chicago being duly sw im. deposes and says 
that he --'ad the foregoing Verified .Statement, knows the contents tnereof. and that the 
same are true as stated except as to those statements made on information and belief, and as 
to those, thai he beheves them to be true. 

Sub >ribed and sworn to before me 
thisiX-t^day of October. IW7. 

N'otjfv Puh.hc for Lake County. Indiana. 

My commission expires C 2 . | L Z | O I 
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SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC. AND NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY -- CONTROL AND OPERATING 
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My name i s Kimberly L. Gordon. I am employed by the 

C i t y of East Chicago i n the posJ t i o n of D i r e c t o r of Planning and 

Business Development, w i t h o f f i c e s a t Ciuy H a l l , 4525 Indianapo

l i s Boulevard, East Chicago, Indiana 46312. 

I was appointed D i r e c t o r of East Chicago's Planning and 

Business Development Department on September i 5 , 1997, r e p l a c i n g 

Mr. R u s s e l l T a y l o r who i s now a Consultant t o the Mayor of East 

Chicago. P r i o r t o assuming my present p o s i t i o n , I was the Senior 

Planner ( r e p o r t i n g t o Mr. T a y l o r ) f o r t h r e e years. P r i o r t o 

t h a t , I spent approximately f i v e years as Executive D i r e c t o r of 

the East Chicago Urban E n t e r p r i s e A s s o c i a t i o n , I n c . , i n which 

p o s i t i o n I was re s p o n s i b l e f o r i n J . t i a t i n g neighborhood develop

ment and tax i n c e n t i v programs i n East Chicago's e n t e r p r i s e 

zone. I am t h o r o u g h l y f a m i l i a r w i t h the C i t y of East Chicago's 



multi-modal t r a n s p o r t a t i o n i n f r a s t r u c t u r e , and w i t h i t s economic 

development a c t i v i t i e s . 

As D i r e c t o r of the East Chicago Planning and Business 

Development Department, I am re s p o n s i b l e f o r a l l of the C i t y ' s 

p l a n n i n g a c t i v i t i e s , i n c l u d i n g those r e l a t e d t o t r a n s p o r t a t i o n , 

i n f r a s t r u c t u r e and land use. I work c l o s e l y w i t h my c o u n t e r p a r t s 

i n the n e i g h b o r i n g northwest Indiana c i t i e s of Gary, Haimnond and 

Wh i t i n g t o address p l a n n i n g issues Oi r e g i o n a l concern. I r e p o r t 

to t h e Mayor of East Chicago, .Mr. Robert A. P a s t r i c k . 

The C i t y of East Chicago i t ; l o c a t ed i n Lake County, 

I n d i a n a , which borders the I n d i a n a / I l l i n o i s s t a t e l i n e and the 

C i t y of Chicago, I l l i n o i s . East Chicago i s bounded by Hammond 

and W h i t i n g on the west, Gary on the east, and Lake Michigan on 

the n o r t h . East Chicago, Gary, Hammond and Whi t i n g have r e c e n t l y 

formed the Four C i t y Consortium, Our purpose i n forming t h i s 

Consortium i s t o analyze the p o t e n t i a l impacts of the a p p l i c a t i o n 

by CSX C o r p o r a t i o n and i t s r a i l s u b s i d i a r i e s ("CSX"') and N o r f o l k 

Southern C o r p o r a t i o n and i t s r a i l s u b s i d i a r i e s ("NS") t o acq u i r e 

c o n t r o l of Consolidated R a i l Corporation ("Conrail") on the 

northwest Indiana r e g i o n , and t o devise recomr.tended s o l u t i o n s t o 

problems posed by the proposed d i v i s i o n of C o n r a i l f o r t h i s 

r e g i o n . As p a r t of t h i s e f f o r t , the C i t y Planners and Mayors of 

sach of the f o u r c i t i e s are s u b m i t t i n g testimony r e l a t i n g t o h i s 

or her -̂ ^̂ n community as w e l l as the region as a whole. 

East Chicago i s an i n d u s t r i a l and r e s i d e n t i a l c i t y of 

15 square m i l e s , w i t h a 1990 p o p u l a t i o n of 33,892. F o l l o w i n g 
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s e v e r a l decades of d e c l i n e i n the s t e e l i n d u s t r y i n northwest 

India.la. East Chicago (as w e l l as the o t h e r members of the Four 

C i t y Consortium) i s undergoing something of a renaissance. The 

s t e e l i n d u s t r y i s rebounding, and ecoi.omic development a c t i v i t y 

i s i n c r e a s i n g . For example, i n 199G a new l e g a l i z e d gambling 

casino l o c a t e d at P a s t r i c k Marina opened on East Chicago's 

l a k e f r o n t . In a d d i t i o n , two casinos opened a t B u f f i n g t o n Harbor 

on Gary's l a k e f r o n t , and another i s l o c a t e d i n Hammond. These 

f a c i l i t i e s have cre a t e d over 1,200 jobs each f o r the r e g i o n , and 

c o n t r i b u t e d an i n f l u x of much-needea tax d o l l a r s . 

A grade-separated overpass across the C o n r a i l and CSX 

l a k e f r o n t l i n e s e x i s t s f o r v e h i c l e access t o the P a s t r i c k Marina 

i n East Chicago. A new b r i d g e i s being c o n s t r u c t e d t o p r o v i d e 

a d d i t i o n a l access. These bridges al s o a f f e c t the E l g i n , J o l i e t & 

Eastern Railway ("EJE"), which has i t s own l i n e p a r a l l e l i n g the 

Conrail/CSX l i n e s and Lake Michigan. 

East Chicago has another commercia1-development p r o j e c t 

on the drawing boards t h a t may also r e q u i r e the cooperation of 

CSX and NS a f t e r the ir,Ci.yer. In c o n j u n c t i o n w i t h the East 

Chicago Waterway Management D i s t r i c t , a p o l i t i c a l j u r i s d i c t i o n 

o v e r l a y i n g p o r t i o n s of our c i t y , we hope t o develop a new Lake 

Michigan "essel/barge t r a n s f e r t e r m i n a l (which i s u r g e n t l y needed 

i n t h i s area) i n l a n d from the lake on the Indiana Harbor Canal.' 

Development of t h i s t e r m i n a l would increase water t r a f f i c 
under the C o n r a i l b r i d g e c a r r y i n g i t s l a k e f r o n t l i n e over t h i s 
waterway. However, our i n v e s t i g a t i o n i n d i c a t e s t h i s f a c i l i t y 
would not have a s i g n i f i c a n t impact on the r a i l t r a f f i c using 
t h i s b r i d g e a f t e r the merger i s consummated. 
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This would be an inte r m o d a l p o r t , and an i d e a l l o c a t i o n t o stage 

t r u c k / r a i l movements of f r e i g h t t r a n s f e r r e d from waterway s h i p 

pers. The C i t y of Hammonc has a c o u n t e r p a r t t o our proposed 

p o r t : a r a i l - t o - r o a d t e r m i n a l c o n s o l i d a t e d w i t h the Conrail/IHB 

Gibso-. ~ r d . I understand t h a t Gibson Yard has excess c a p a c i t y 

t h a t w i l l not be used up by the changed r a i l o p e r a t i o n s r e s u l t i n g 

from the C o n r a i l merger, and we vvould hope (and expect) t h a t NS 

and CSX w i l l cooperate w i t h the C i t i e s of East Chicago and 

Hammond i n developing both the water t r a n s f e r t e r m i n a l and 

r e l a t e d i n t e r m o d a l r a i l o p erations a t Gibson Yard. 

The C i t y of East Chicago's primary concern w i t h the 

proposed a c q u i s i t i o n of C o n r a i l by CSX and NS i s t h a t r a i l 

t r a f f i c w i l l i n c r e a s e on the CSX/Baltimore & Ohio Chicago Termi

na l R a i l r o a d l i n e extending from Pine J u n c t i o n (Gary) westward 

through East Chicago and Hammond t o Calumet C i t y and Barr Yard, 

I l l i n o i s . This r a i l l i n e , which I w i l l r e f e r t o as the "CSX/BOCT 

l i n e " , i s a c t i v e w i t h slow-moving f r e i g h t t r a i n s , and i t crosses 

numerous c i t y s t r e e t s i n both East Chicago and Hammond a t grade. 

East Chicago alone has a t o t a l of ten highway grade c r o s s i n g s of 

t h i s l i n e . A s i n g l e grade-separated cross-ng of t h i s l i n e e x i s t s 

at C l i n e Avenue i n Gary, t o the east of our community. 

Several of these grade crossings are major n o r t h - s o u t h 

t h o r o u g h f a r e s , p r o v i d i n g access t o Lake Michigan and the indus

t r i e s l o c a t e d near ^he lake f o r many East Chicago c i t i z e n s and 

wnrkers. Since East Chicago has no n o r t h - s o u t h grade separated 

c r o s s i n g s of the CSX/BOCT l i n e , and since the C i t y i s s t r a t e g i -
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c a l l y l o c a t e d i n the r e g i o n t o encounter n o r t h - s o u t h t r u c k 

t r a f f i c , the C i t y i s proposing a n o r t h - s o u t h hazardous t r u c k 

route through East Chicago along R a i l r o a d Avenue. This concept 

i n c l u d e s a new, grade separated c r o s s i n g of the CSX/BOCT l i n e a t 

t h a t l o c a t i o n , which would s i g n i f i c a n t l y reduce concerns of our 

downtown merchants along I n d i a n a p o l i s Boulevard. However, t h e r e 

i s room f o r a t h i r d t r a c k a t t h i s l o c a t i o n , and a d d i t i o n of a 

t h i r d t r a c k v;ould make c o n s t r u c t i o n of an overpass d i f f i c u l t i f 

not i m p o s s i b l e b.icause of grade t o l e r a n c e s . We are f e a r f u l t h a t 

the a d d i t i o n a l t r a f f i c t h a t CSX plans t o r o u t e ever t h i s l i n e may 

lead t o i n t r o d u c t i o n of a t h i r d t r a c k and e f f e c t i v e l y k i l l our 

p r o j e c t t o c r e a t e a grade-separated t r u c k r o u t e . I should add 

t h ^ t a l t h o u g h we view t h i s p r o j e c t as very i m p o r t a n t , i t would 

not s o l v e the problems t h a t would be created by the a d o ' t i o n a l 

t r a i n t r a f f i c CSX plans t o ro u t a over the CSX/BOCT l i n e . We w i l l 

s t i l l have l a r g e volumes of v e h i c u l a r t r a f f i c c r o s s i n g t h ^ l i n e 

at s e v e r a l at-grade crossings i n both East Chicago and Hammond, 

and a l l the a s s o c i a t e d n e g a t i i m p a c t s from, the increased r a i l 

t r a f f i c . 

Five of the e x i s t i n g grade cr o s s i n g s of the CSX/BOCT 

l i n e have v e r y heavy d a i l y v e h i c l e c r o s s i n g counts. A one-week 

study performed i.or the F j u r C i t y Consortium s t a r t i n g i n l a t e 

September o f t h i s year confirmed t h i s , as shown i n the t a b l e on 

the f o l l o w i n g page. 
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Highway Average D a i l y V e h i c l e Count 

I n d i a n a p o l i s Boulevard 

(U.S. Highway 20) 13,650 

R a i l r o a d Avenue 7,500 

Kennedy Avenue 7,325 

E u c l i d Avenue 7,500 

C l i n e Avenue 
(U.S. Highway 12) 14,820 

As the Board might expect from these d a i l y t r a f f i c 

counts, the grade crossings of the CSX/BOCT l i n e cause substan

t i a l s a f e t y problems and adversely impact the C i t y ' s a b i l i t y t o 

pro v i d e emergency p o l i c e , f i r e and medical s e r v i c e s . They a l s o 

a d ' e r s e l y a f f e c t the q u a l i t y of l i f e f o r our c i t i z e n s , many c f 

whom spend a cons i d e r a b l e amount of time i n queues w a i t i n g f o r 

t r a i n s t o c l e a r these c r o s s i n g s . 

With respect t o emergency s e r v i c e s , the C i t y has f o u r 

f i r e s t a t i o n s , one Emergency Medical Services ("EMS"') s t a t i o n , 

and one p o l i c e s t a t i o n . Our f i r e s t a t i o n s are l o c a t e d so as t o 

minimize r a i l c r o s s i n g delays, but such delays s t i l l r o u t i n e l y 

occur. For example. East Chicago F i r e Department v e h i c l e s 

i n c u r r e d 318 delays a t r a i l r o a d c r ossings i n 1996 w h i l e respond

ing t o the approximately 1600 emergency f i r e s e r v i c e c a l l s 

r e c e i v e d t h a t year. EMS and p o l i c e v e h i c l e s i n c u r s u b s t a n t i a l l y 

more delays i n p r o v i d i n g emergency-response s e r v i c e s ; t h e r e were 

a t o t a l of 966 c r o s s i n g delays i n the case of EMS v e h i c l e s and 

9,688 delays i n the case of p o l i c e v e h i c l e s i n 1996. 

-6-



These problems w i l l undoubtedly become worse under the 

CSX and NS post-merger o p e r a t i n g plans f o r the Four C i t y r e g i o n . 

I understand t h a t CSX plans t o increase the d - i l y volume of t r a i n 

movements using the CSX/BOCT l i n e from 27.6 t o 33.3 t r a i n s per 

day, an in c r e a s e of 5.7 t r a i n s per day. I also understand t h a t 

the 33.3 d a i l y t r a i n s w i l l be s u b s t a n t i a l l y longer than the 

c u r r e n t 27.6 d a i l y t r a i n s , thereby i n c r e a s i n g c r o s s i n g delay 

times. 

I am al s o advised t h a t CSX intends t o upgrade t h i s l i n e 

t o p e r m i t an increase i n t r a i n speeds from 25 t o 40 mi l e s per 

hour and t o i n s t a l l an improved s i g n a l system. This w i l l cause 

a d d i t i o n a l s a f e t y problems, as m o t o r i s t s i n our community are 

used t o slow-moving t r a i n s and, u n f o r t u n a t e l y , seem t o have a 

penchant f o r i g n o r i n g a c t i v a t e d grade crossing p r o t e c t i o n devices 

and d a r t i n g across the t r a c k s i " they do not see a t r a i n i n the 

immediate v i c i n i t y of the c r o s s i n g . 

The Four C i t y Consortium, working w i t h the c o n s u l t i n g 

f i r m of L.E. Peabody & Associates, I n c . , has developed an A l t e r 

n a t i v e Routing Plan t h a t would d i v e r t the incremental r a i l 

t r a f f i c p r o j e c t e d by CSX (as w e l l as some of the present r a i l 

t r a f f i c ) o f f the CSX/BOCT l i n e through East Chicago and Hammond, 

and move i t t o the Indiana Harbor B e l t R a i l r o a d ("IHB") l i n e 

which p a r a l l e l s the CSX/BOCT l i n e t o the south. The IHB l i n e i s 

grade-separated f o r the most p a r t , and s h i f t i n g some of the east-

west r a i l t r a f f i c moving through the Four C i t y area t o t r . i s l i n e 

would a v o i d t he s u b s t a n t i a l problems both East Chicago and 
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Hammond would otherwise expect due t o the p r o j e c t e d increase i n 

r a i l t r a f f i c on the CSX/BOCT l i n e . The r e s u l t i n g r a i l t r a f f i c 

r e d u c t i o n on the CSX/BOC"' l i n e would a l s o minimize the l i k e l i h o o d 

t h a t CSX would add a t h i r d main t r a c k i n the v i c i n i t y of R a i l r o a d 

Avenue i n East Chicago, thus i n t e r f e r i n g w i t h the C i t y ' s proposed 

highway overpass a t t h i s l o c a t i o n . 

I n a d d i t i o n , the A l t e r n a t i v e Routing Plan developed by 

L.E. Peabody &. Associates w i l l enable CSX t o avoid having t o 

r e b u i l d p o r t i o n s of the former Pennsylvania R a i l r o a d main l i n e 

through Gary, which i t w i l l a c q u i r e as a r e s u l t of the C o n r a i l 

t r a n s a c t i o n . Our plan r e l i e s on use of the NS l i n e e xtending 

from Hobart t o Van Loon, I n d i a n a , and the EJE from Van Loon n o r t h 

to the s t e e l m i l l s a t Gary and Indiana Harbor, r a t h e r than the 

Pennsylvania R a i l r o a d l i n e . 

To implement the A l t e r n a t i v e Routing Plan, some IHB 

trackage i n Gary t h a t has been removed from s e r v i c e w i l l have t o 

be r e s t o r e d , and a new connection w i l l havo t o be b u i l t between 

the r e s t o r e d IHB l i n e and an e x i s t i n g Conra,.l l i n e known as the 

Po r t e r branch. The Plan i s d e s c i i b e d i n more d e t a i l i n the V e r i 

f i e d Statement of P h i l i p H. B u r r i s of L.E. Peabody & Associates 

which i s being submitted on behalf of the Four C i t y Consortium. 

The A l t e r n a t i v e Routing Plan developed by the Four C i t y 

Consortium i s an e x c e l l e n t example of co o p e r a t i v e r e g i o n a l 

t r a n s p o r t a t i o n p l a n n i n g . D i f f e r e n t aspects c f the plan b a n e f i t 

d i f f e r e n t communities. East Chicago and Hamm.ond w i l l b e n e f i t 

from t he removal of r a i l t r a f f i c from the CSX/BOCT l i n e extending 
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east from Pine Junction. The p a r a l l e l IHB l i n e does not pass 

through East Chicago, but the City of Gary w i l l b e n e f i t by 

avoiding the reconstruction of the o u t - o f - f e r v i c e former Pennsyl

vania Railroad l i n e and the s h i f t i n g of t r a f f i c t h a t would have 

used that l i n e to a l i n e that -- even with the s h i f t e d t r a f f i c — 

would s t i l l experience a decrease i n d a i l y t r a i n density based on 

the r a i l r o a d s ' p r o j e c t i o n s . The City of Whiting supports the 

Plan because i t i s to the o v e r a l l benefit of the e n t i r e region. 

Before cl o s i n g , I should point out that representatives 

of the Four C i t i e s have met and corresponded wit h CSX and NS to 

gain information concerning the e f f e c t s of the proposed Conrail 

a c q u i s i t i o n on r a i l t r a f f i c i n the region and to share our 

concerns about our grade crossing congestion problems and other 

matters r e l a t e d to commercial development th a t might be impacted 

by the t r a n s a c t i o n . We met with representatives of both c a r r i e r s 

i n mid-July of t h i s year, and there were several follow-up 

exhanges of information. 

However, a f t e r the Four C i t i e s decided to engage 

counsel to represent t h e i r i n t e r e s t s i n t h i s proceeding, the 

communication stopped. In t h i s regard, I am attaching as Exhibit 

KLG-1 a copy of a l e t t e r from CSX to Mr. Teylor (my predecessor 

i n the East Chicago Department of Planning and Business Devel

opment) dated August 25, 1997, i n d i c a t i n g that rather than 

f u r n i s h a d d i t i o n a l information concerning issues of concern to 

East Chicago and other members of the Four City Consortium, "we 
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w i l l defer to our STB attorneys concerning the appropriateness of 

f u r t h e r discussions regarding t h i s matter." 

In f airness, I should also note t h a t i t took considera

ble study by our consultants before the Four C i t i e s were able to 

(1) i d e n t i f y with precision the actual problems posed by the 

Conrail t r a n s a c t i o n , and (2) i d e n t i f y a f e a s i b l e s o l u t i o n . Our 

A l t e r n a t i v e Routing Plan was not f u l l y developed and documented 

u n t i l a short time ago, so we have not had an opportunity to 

discuss i t wi t h CSX and NS. We would welcome an opportunity to 

do so a f t e r they have had a chance to review i t , and plan to 

contact them f o r t h i s purpose. I f we are able to work out a 

s a t i s f a c t o r y arrangement with CSX and NS we w i l l , of course, 

promptly advise the Board. 

In summary, the City of East Chicago urges the Board to 

adopt the Four C i t y Consortium's A l t e r n a t i v e Service Plan and to 

impose i t as a condition to i t s approval of the Conrail co n t r o l 

transaction. 
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