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ll February 24, 1998 

Mr. Vernon A. Williams 
Secret_ary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

Re: Finance Docket No. 33388, CSX Corporation and 
CSX Transportation, Inc., Norfolk Southern 
Corporation and Norfolk Southern Railway 
Company -- Control and Operating Leases/ 
Agreements -- Conrail Inc. and Consolidated 
Rail Corporation 

Deal Ml. Williams: 

A discovery r u l i n g by Administrative Law Judge Jacob 
Leventhal and a s t i p u l a t i o n and order signed January 29, 1998, 
the o r i g i n a l of which i s being f i l e d herewith, provided fot the 
f i l i n g of a revised version of the Comments of New York Cross 
Harbor Railroad (the o r i g i n a l version of which was served and 
f i l e d on October 21, 1997), to omit c e r t a i n discussion that had 
been included at page 4 thereof. Enclosed f o r f i l i n g as 
replacements of the o r i g i n a l Comments are an o r i g i n a l and 2 5 
copies of the Revised Comments. The s t i p u l a t e d order provides 
for the f i l i n g of the revised version nunc pro tunc to replace 
the o r i g i n a l . Copies of the complete revised Comments are just 
being f i l e d on Applicants. Other parties of record w i l l j u s t 
receive the corrected page 4. Parties d e s i r i n g to receive the 
complete revised Comments and s t i p u l a t i o n of settlement can 
obtain them by contacting the undersigned. An o r i g i n a i and 25 
copies are enciosed f o r f i l i n g . 



Mr. Vernon A. Wiiliams 
February 24, 1998 
Page Two 

Please date stamp and return f o r our records two copies 
of t h i s f i l i n g . 

Sincerel 

John D. Heffner 

Enclosures 

cc: A l l Parties of Record 
ALJ Jacob Leventhal 
Mr. Robert Crav/ford 
Lawrence Lonergan, Esq. 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPOR-ATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

NYCH-5 

Revised Comments of the 

New York Cross Harbor Railroad 

I . 

INTRODUCTION 

Pursuant to the schedule adopted by the Surface 

Transportation Board ("the Board") on July 23, 1997, New York 

Cross Harbor Railroad ("NYCH") f i l e s i t s comments i n the above-

captioned proceeding. NYCH co n d i t i o n a l l y supports the 

a c q u i s i t i o n and p a r t i t i o n of Consol idat f.d Rail Ccrporation 

("Conrail") by CSX Transportation ("CSX") and Norfolk Southern 

Railroad ("NS")' provided that the Board addresses cer t a i n 

s p e c i f i c concerns. S p e c i f i c a l l y , NYCH requests that the Board, 

as a condition of i t s approval, require (1) CSX to route t r a f f i c 

between Long Island aiid points i n southern New England and 

C o l l e c t i v e l y referred to as the Applicants 



adjacent New York State, on the one hand, and, on the other hand, 

points i n the Mid A t l a n t i c States and the South and Southwest 

where NYCH'.s "G^_snville Gateway" represents the shortest, most 

e f f i c i e n t and most economical routing and (2) both Applicants to 

guaranty Conrail's pre-closing l i a b i l i t i e s to the extent that 

Conrail lacks s u f f i c i e n t assets a f t e r consummation of t h i s 

transaction to meet such l i a b i l i t i e s . 

I I . 

NYCH i s a class I I I short l i n e r a i l came-' 

headquartered i n Brooklyn, NY. O r i g i n a l l y established i n 1983, 

NYCH acquired the assets and franchises of the tormer New York 

Dock Railway. I t serves about 40 customers along a network of 

r a i l l i n e s and sidings on the waterfront near the Bay Ridge 

section of Brooklyn, operates a car f e r r y l i n k i n g f l o a t bridges 

in Brooklyn and Jersey City, NY (Greenville Yard), and serves 

customers at the Greenville Yard. H i s t o r i c a l l y , NYCH (and the 

New \o>k Dock Railway before i t ) provided overhead r a i l 

t r a nsportation across New York Harbor. For i t s Brooklyn 

customers, i t provided the p r i n c i p a l i n t e r s t a t e r a i l connection 

to Conrail at Greenville Yard. Second, i t provided one of two 

in t e r s t a t e r a i l connections between the Long Island Rail Road 

("LIRR") and Conrail' by handling t r a f f i c brought by the LIRR to 

The second connection i s at Fresh Pond Yard, Fresh 
Pond, NY, where the LIRR tracks w i l l connect wit h CSX a f t e r 
consummation of the merger. In the Spring of 1997, the LIRR 
leased i t s f r e i g h t f a c i l i t i e s and r a i l operations to the New York 
SL A t l a n t i c Railroad ("NY&LA"), a newly former class I I I r a i l r o a d . 



the 65th S t r e e t Yard i n Brooklyn. T h i r d , at one time NYCH and 

New York Dock Railway handled f r e i g h t t r a f f .c as a b r i d g e c a r r i e r 

f o r C o n r a i l . This t r a f f i c moved ."rrom s o u t i e r n New England and 

s o u t i e r n New York p o i n t s east of the Hudson River v i a Fresh Pond 

f o r movement t o Brooklyn. NYCH (f-nd before i t s f o r m a t i o n . New 

York Dock) f l o a t e d t h i s f r e i g h t r'.cross the Hudson River t o 

G r e e n v i l l e f o r interchange back t o C o n r a i l b e f o r e resuming a 

south or westbound haul. Twenty years ago, New York Deck Railway 

handled ovei 20,000 cars per year as a bri d g e c a r r i e r f o r C o n r a i l 

and the LIRR. U n t i l 1976, NYCH's predecessor handled i n cross 

harbor f l o a t s e r v i c e 501 of the LlRR's western and a l l of i t s 

southern o r i g i n and d e s t i n a t i o n f r e i g h t . V e r i f i e d Statement of 

Robert Crawford attached as E x h i b i t A hereto. Even i n 1990, i t 

handled s i g n i f i c a n t (about 6,000) ca r l o a d i n g s i n interchange 

s e r v i c e betveen the LIRR and C o n r a i l . NYCH o f f e r s the p u b l i c 

s i g n i f i c a n t b e n e f i t s by o p e r a t i n g a d i r e c t r o u t i n g across the New 

York Harbor. This r o u t i n g saves s u b s t a n t i a l time and money on 

shipments moving t o the South and Southwest compared w i t h the use 

of an a l l Conrai.i gateway through S e l k i r k Yard.' 

During the years between 1983 and the present, NYCH's 

ca r l o a d i n g s and revenues f e l l s u b s t a n t i a l l y , by 50%. This 

" The S e l k i r k r o u t i n g r e q u i r e s shipments t o go up 
C o n r a i l ' s New York-Albany Hudson D i v i s i o n along the east side of 
the r i v e r t o S e l k i r k Yard and then down i t s River D i v i s i o n t o i t s 
Oak I s l a n d (NJ) yard. Aside from adding 300 m i l e s t o the t r i p , 
the New York-Albany l i n e i s a key passenger t h o r o u g h f a r e f o r both 
commuter and Amtrak t r a i n s and has r e s t r i c t i o n s on f r e i g h t 
movementi,. This S e l k i r k detour can add up t o 72 t o 120 hours i n 
t r a n s i t time versus NYCH's 45 minute c a r f l o a t r i d e . Crawford 
V.S. 



decline was due i n part to actions of Conrail's management to 6 

reroute LIRR i n t e r l i n e t r a f f i c moving to or from the South and 

Southwest via Fresh Pond and Selkirk, rather than by NYCH's 

di r e c t c a r f l o a t . By the time NYCH's current management acquired 

the r a i l r o a d i n 1989, what l i t t l e Conrail-NYCH-Conrail i n t e r l i n e 

t r a f f i c remaining had already been rerouted. 

NYCH management began to study the causes of i t s 

t r a f f i c and revenue declines. I t found that Conrail had 

implemented a policy of using predatory p r i c i n g to encourage 

shippers to route t r a f f i c via Selkirk rather than NYCH even where 

NYCH's routing was the only l o g i c a l move. I t also found that 

Conrail's computers had been programmed to delete NYCH from the 

routings. In some cases Conrail routed t r a f f i c v i a Selkirk 

contrary to s p e c i f i c shipper i n s t r u c t i o n s . NYCH concluded that 

Conrail was improperly withholding revenue d i v i s i o n s owed NYCH to 

off s e t car h i r e payments that Conrail erroneously thought NYCH 

owed i t . NYCH discovered that Conrail had le' i t s interchange 

f a c i l i t i e s with NYCH at Greenville Yard f a l l i n t o d i s r e p a i r 

contrary to the terms of the relevant agreemems. 

This space l e f t blank 

These events culminated i n NYCH's decision i n the 

Spring of 1997 to sue Conrail f o r a n t i t r u s t v i o l a t i o n s . After 



service of a "demand l e t t e r " upon Conrail, the p a r t i e s met i n an 

attempt to resolve t h e i r differences. When presented with 

w r i t t e n evidence of t r a f f i c reroutings, Conrail o f f i c i a l s 

acknowledged t h i s action terming i t a "computer e r r o r . " Conrail 

offered to s e t t l e t h i s dispute with a modest amount ot money 

which NYCH declined to accept. On June 5, NYCH i n i t i a t e d s u i t 

against Conrail under Section 2 of the Sherman Antitrust: Act and 

common law i n Federal Court i n Brooklyn, NY. Conrail has f i l e d a 

Motion to Dismiss f o r f a i l u r e to state a cause of action. The 

matter w i l l be briefed, argued, and considered during the next 

several months. 

I l l . 

THE CURRENT PROCEEDING 

NYCH requested condition #1 

Shortly a f t e r NYCH i n i t i a t e d i t s a n t i t r u s t l i t i g a t i o n . 

Applicants f i l e d t h e i r a p p l i cation with the Board seeking to 

acquire control and d i v i s i o n of Conrail. In many ^.espects, t h e i r 

proposal i s good f o r the eastern part of the country and for 

NYCH. For the f i r s t time, NYCH w i l l enjoy two competitive class 

I r a i l r o a d connections, NS and CSX. NS in p a r t i c u l a r has reached 

out to NYCH i n a way unparalleled i n i t s h i s t o r y . NS has met 

with NYCH o f f i c i a l s and i s working hard to develop new t r a f f i c 

flows. NS sees NYCH as i t s partner f o r developing business to 

and from Long Island and southern New England, as well as from 

NYCH's loc a l customers. 



Unfortunately, NYCH has not found the same f r i e n d l y 

reception from CSX that i t has gotten from NS. CSX has stated i n 

discovery that i t w i l l interchange with NYCH at Greenville Yard, 

one of the shared asset f a c i l i t i e s . CSX cannot interchange 

d i r e c t l y with NYCH on Long Island because NYScA operates an 11 

mile l i n e of r a i l r o a d between Bay Ridge and the NY&A/CSX 

interchange at P'resh Pond. NYCH hopes that i t can negotiate rate 

or marketing arrangements with NY&A to give NYCH an e f f e c t i v e 

connection to CSX. But even i f NYCH and NY&A collaborate to 

mutual advantage, NYCH needs to convince CSX to work with i t to 

routo t r a f f i c from southern New York and New England to the South 

and Southwest v i a NYCH. 

Int e r r o g a t o r i e s propounded by NYCH to CSX appear to 

r e f l e c t a d i s i n t e r e s t on i t s part to using NYCH's e f f i c i e n t cross 

haioor route instead of the ci r c u i t o u s Selkirk gateway. For 

example, NYCH propounded a series of questions to CSX to e l i c i t 

i t s l i k e l y routings f o r c e r t a i n t r a f f i c movements that are well 

suited to NYCH's cross harbor route. In answering a simple 

routing question, CSX a f t e r admitting that i t s diversion study 

showed that the Conrail a c q u i s i t i o n would re s u l t i n a small 

amount of diversion ($20-25,000) from NYCH answered the 

question of whether i t would route over or around NYCH s t a t i n g 

that t h i s decision w i l l depend upon c o n t r o l l i n g contracts or 

common c a r r i e r rates and routing guides. Elsewhere CSX admitted 

that i t did not have a "routing corridor" between southeastern 

points and points on Long Island, southern New York, and southern 



New England. Instead, i t stated that Lhe descr i p t i o n of new 

service lanes i n the Operating Plan i s intended to portray on a 

"macro le v e l the d i r e c t i o n a l flow of t r a f f i c on the enhanced CSX-

Conrail nntwork." F i n a l l y , i n response to NYCH's in q u i r y as to 

how ( SX would route t r a f f i c that a shipper requested be sent via 

NYCH from Rocky Mount, NC, to Bridgeport, CT, CSX responded that 

i t would "consider a l l relevant fac.ors i n responding to the 

shipper's request" and would take i n t o consideration " a l l 

relevant market factors i n p r i c i n g the requested service." See, 

CSX Responses to the F i r s t Set of Int e r r o g a t o r i e s and Document 

Requests of New York Cross Harbor Railroad Terminal Corporation, 

attached here as Exhibit B. Moreover, NYCH understands that CSX 

operating o f f i c i a l Orrison t e s t i f i e d i n a deposition taken by the 

New York State Department of Transportation that CSX i s reluctant 

to use NYCH's routings because of i t s alleged deteriorated 

condition. NYCH's Chairman Robert Crawford addresses that 

a l l e g a t i o n i n his attached V e r i f i e d Statement. NYCH has spent 

substantial money to r e h a b i l i t a t e the car f l o a t bridge f a c i l i t i e s 

and they are capable of handling about 37,000 r a i l cars per year, 

far i n excess of current t r a f f i c volumes. 

The simple factor of the matter i s that CSX has not 

studied how exactly to move t r a f f i c to or from the New York 

Metropolitan Area, including Long Island, southern New York, and 

southern Connecticut. Instead, i t appears to have taken as the 

gospel t r u t h Conrail's perceptions of NYCH's physical f a c i l i t i e s 

and a b i l i t y to function as an economical and e f f i c i e n t r a i l 



c a r r i e r f o r the New York. Unlike NS, CSX has made no e f f o r t t o 

contact NYCH or i t s shippers to learn of t h e i r needs and 

c a p a b i l i t i e s or v e r i f y the facts. Absent Board action, NYCH 

fears that CSX w i l l continue to route t r a f f i c around, rather than 

via NYCH. 

Should CSX continue Conrail's practice of d i v e r t i n g a l l 

t r a f f i c moving to or from p o i r t s i n southern New England, 

adjacent New York State, and Long Island and southern and 

southwestern o r i g i n and destination points around the cross 

harbor gateway, NYCH's very a b i l i t y to continue i n business to 

serve i t s on l i n e customers w i l l be severely threatened. 

Accordingly, NYCH requests that the Board require CSX as a 

condition of t h i s merger to honor a l l shipper d i r e c t i o n s , r o u t i n g 

t r a f f i c between Long Island and points i n southern New England 

and adjacent New York State, on the one hand, and, on the other 

hand, points i n the Mid A t l a n t i c States and the South and 

Southwest where NYCH's "Greenville Gateway" represents the 

shortest, most e f f i c i e n t and most economical ro u t i n g . 

NYCH requested ccndition #2 

Applicants have represented that Conrail w i l l be 

responsible t o r "certain other l i a b i l i t i e s , including among 

others, c e r t a i n l i a b i l i t i e s related to any s u i t , action or claim 

a r i s i n g on or a f t e r the Closing Date that do not r e l a t e 

predominantly to the NYC- or PRR-allocated assets." Later 

8 



A p p l i c a n t s p r o v i d e t h a t , " i t i s expected t h a t most of the pre-

Closing l i a b i l i t i e s of CRC, i t s parent CRR and t h e i r s u b s i d i a r i e s 

w i l l remain i n place." According t o A p p l i c a n t s , CRC w i l l pay i t s 

pre-Closing Date l i a b i l i t i e s , i n c l u d i n g i t s debt o b l i g a t i o n s , out 

of payments received, e i t h e r d i r e c t l y or through NYC and PRR, 

from CSXT and NSR i n connection w i t h the A l l o c a t e d Assets and the 

Shared Assets Areas. A p p l i c a n t s represented t h a t such payments 

should be more than s u f f i c i e n t t o permit CRC and i t s s u b s i d i a r i e s 

t o discharge and pay a l l of t h e i r o b l i g a t i o n s . S i g n i f i c a n t l y , 

A p p l i c a n t s s t a t e d , "[h]owever, i f f o r any reason (and none i s 

p r e s e n t l y foreseeable) these sources of funds t o CRC, i t s 

S u b s i d i a r i e s and CRR pr o v i d e i n s u f f i c i e n t t o permit them t o pay 

and discharge t h e i r o b l i g a t i o n s , NS and CSX have agreed i n the 

T r a n s a c t i o n Agreement (Section 4.3) t h a t CRC Holdings s h a l l 

p rovide t o CRC the necessary funds." .̂ ee. Vol. 1, A p p l i c a t i o n at 

42, 55, and 56. 

NYCH's wants the Board t o c o n d i t i o n i t s approval of 

t h i s a p p l i c a t i o n on a s p e c i f i c requirement t h a t NS and CSX w i l l 

be j o i n t l y r e s p o n s i b l e f o r a l l of C o n r a i l ' s p r e - c l o s i n g 

l i a b i l i t i e s i n the u n l i k e l y event t h a t C o n r a i l lacks the funds 

a f t e r c l o s i n g t o men. those o b l i g a t i o n s . NYCH b e l i e v e s t h a t i t s 

a n t i t r u s t cause against C o n r a i l i s m e r i t o r i o u s . Should NYCH 

p r e v a i l i n t h i s l i t i g a t i o n , i t s economic damages could run over 

ClOO m i l l i o n ( t r e b l e d t o over $300 m i l l i o n ) and i t s p u n i t i v e 

damages could exceed $500 m i l l i o n . Should NYCH and C o n r a i l reach 



a settlement of the lawsuit, those damages would s t i l l l i k e l y be 

f a i r l y substantial. 

But for certain statements made at the deposition of 

CSX and NS witnesses Sparrow and Romig taken by I-fYCH, statements 

repeatedly made throughout the application and Transaction 

Agreements should put to rest any concerns tnat NYCH should have 

on the handing of pre-closing Conrail l i a b i l i t i e s . Rather than 

spare the Board with a long r e c i t a t i o n s ot questions and answers 

from that deposition, NYCH attaches the more relevant pages as 

i t s Exhibit C. The bottom l i n e i s that CSX's and NS' l i a b i l i t y 

witnesses were unable to confirm the representations made i n the 

ap p l i c a t i o n and Transaction Agreements about the handling of 

Conrail's pre-closing l i a b i l i t i e s because they were not lawyers 

and had no intimate f a m i l i a r i t y with the very issues about which 

they were t e s t i f y i n g . 

In view of the reluctance of CSX's and N.'-'.' " l i a b i l i t y 

witnesses" to confirm what t h e i r companies had represented i n the 

a p p l i c a t i o n and Transaction Agieements and the size of NYCH's 

p o t e n t i a l l i t i g a t i o n damages, NYCH requests that the Board 

cond i t i o n i t s approval of t h i s merger on the following 

requirement: That Applicants w i l l j o i n t l y and severally guaranty 

Conrail's pre-closing l i a b i l i t i e s a r i s i n g out of l i t i g a t i o n (or 

settlement ot l i t i g a t i o n ) r e l a t i n g to actions by Conrail that 

occurred p r i o r to closing to the extent that Conrail lacks 

s u f f i c i e n t assets a f t e r consummation of t h i s transaction to meet 

such l i a b i l i t i e s . 

10 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s 24th day of February, 

1998, served the foregoing document upon a l l parties of record i n 

t h i s proceeding by mailing a copy thereof, properly addressed 

with postage prepaid. 
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Accordingly, w i t h those c o n d i t i o n s NYCH supports the 

proposed a c q u i s i t i c n and d i v i s i o n of C o n r a i l . 

R e s p e c t f u l l y submitted, 

REA, CROSS & AUCHINCLOSS 
1920 N S t r e e t , N. W. 
Su i t e 420 
Washington, DC 20036 
(202) 785-3700 

Counsel f o r New York Cross 
Harbor R a i l r o a d 

DATED: OCTOBER 21, 1997 

11 



Ut-K. l o •:>i t J t i . i w i l r.3 

CSX/N8-

BEFORE THE 
SURFACE TRANSPORTATION BCA3?D 

Finance Pocket Nc. 33338 

C?3X CORPORATTOM AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHEICJ RAILWAY COMPANY 

-- CCNTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIUATED RAIL COReOKATION 

ETIPULATION 

Applicantei arrd commenter New York Cross Harbor Terminal 

Railroad Coirpany^ ("NYCH"), through t h e i r counsel, stipulate aa 

followa t h i s (̂1 --^^r of Decf?rabftr, 1997: 

1. NYCH f i l e d ComraentB on the propooed transaction 

(NYCH-3) which stated i n the laat sentence i n the middle 

paragraph on p. 4 that NYCH had •learned" that "certain Conrail 

management o f f i c i a l s " had made certain etatements that NYCH 

regarded niiBrepreBenta*-,ionE!. 

2. In the course of discovery, NYCH provided 

information about ths " o f f i c i a l s " but designated i t Highly 

Conf i d e n t i a.1 on ae to prevent counsel from diecussing the 

information with Conrail. 

3. Conrail moved to declassify the information from 

Highly Confidential to a l e v ^ l that would permit Conrail ,^d i t p 

counsel to consult about and investigate NYCH's allegations, and 

NYCH oppoaed tho notion.. 



4. At a hearing on December 4, 1997, before 

Adminietrat ive Law Judge Leventhal, NYCH agreed to withdraw thc 

oentencc i n question i n NYCH-3, and to subinit a new version of 

NYCH-3 omitting that Dcntence, thus making i t unnecessary for the 

ALJ CO rule on the motion. 

5. To implement NYCH's withdrawal the parties have 

agreed that a new vereion of NYCH-3 omitting the sjentence i n 

question, a copy of which ia attached heretc, be f i i e d miSC pro 

tunc i n l i e u of, and physically tc replace, the original vernion 

of NYCH-3. NYOT shall also serve the new version on thc service 

l i s t , with inetructions that i t replace the o r i g i n a l version. 

/ CONSTANCE L. ABRAMS 
ConBOlidated R a i l Corporation 
Two CoiumercG Square 
2001 Market Street 
Phliaolelphia, PA I 9 I 0 3 
(215) 209-2000 

PAUL A. CUNNINGHAM 
G231ALD P. NORTON 
HarJcina Cunningham 
1300 19th Street, N.K. 
Washington, u.C. 2003 6 
(202) 973-7600 
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VERIFYING STATEMENT 

This verifying statement Is made by New York Cross Harbor Railr ad in 
response to the Application by Norfolk S«uthen\ and CSX to acquire and 
divide Conrail. 

Until 1976 the I^ng Island Rail Road*s freight was served by raih-oad 
carfloats from the GreenviUe Yards for about 50% of Its western and all of 
Ifs southern IJS origin and destination freight. Today, that service ban 
dropped to less than 5% with thc balance be'uig moved by Conrail via the 
Selkirk, NY rail bridge. ThLs adds 72-120 hours to the freight trip and 
over 300 miles to the destination of the freight. 

The CSX o))erations has testiried before the Board that it will not use the 
New York Cross Harbor RaUroad as the New York City and Long Iskuid 
gateway to and from the national rail system due to the deteriorated state 
of the Cross Harbor's rafl faciUties. New Vork Cross Hiirbor has spent 
over $250,000 in renovation and refurbishing the rail facilities in thc past 
year. This refurbishing hicludef the track in the GreenviUe Yards, which 
will bc completed by October 31, 1997, thc renovation to the Bush Yards in 
Brooklyn that .̂vill be continued into thc whiter, and the continued renova­
tion of thc float bridges In both Yards. Currently, New York Cross 
Harbor Railroad can handle 37,000 rail cars a year. Upon completion of 
the renovations and refurbishing now underway, the raUroad will be «hle 
to handle 75,000 per year. After additional capital improvements, approxi-
matclj' $20,000,000, to existing infrastructure, the railroad wiil be abfe to 
handle over 250,000 raiicars, annuaUy. The car float trip across the 
harbor is approximately 3 noiles and takes 45 minufes of time. 

Robert R. Crawfof dent September IS, 1937 



STATE OF 

ci:)rxTyrrY OF 

IfJciAi^lsrL 

VhRlFlCATlOU 

) -JC: 

fZ/y&E-DLJ C-/^Ai^foi^[> • being duly a sworn, deposes and 

says that he has read the iorc.gciWiq ntat ement, kiiows thc Xacts 

asserted tiiere are txue AIMI tbut the satne arc tru«^ as 8tate}d. 

Subecritmd and aworn to ticlore mft 

'iXi^-jf rvJoe.V̂  1997. 

KoLaty Public of hitw^c/y^. 

_ day ol 

Ny Corwniwuion expires: 
tNWnSNC£ltU>M£RGAN 

Notary f^*Me, Sort* of Naw Vbit 

OuaMad in NMwYbrk County . 



OCM8-97 15:21 Frtmi.-ARNOLD < PORTEP DC 2029425999 T-926 P IO Job-385 

S u b j e c t t o Lhe g e n e r a l o b j e c t . i o n s , CSX reaponda 

aH Col U)WU : 

ThCi General Merchandino .Study i n c l u d e d t r a f f i c 

raoviiifj between t h c geog raph ic a reas i d e n t i f i e d by OTCH. 

The method o t M i K ' a Ac^v^ncod T r a t f i c D i v e r e i o n r-?odcl. as 

df twcLibt t J i n M l . R t > ! i c n ' v e r i f i e d p t a t e m e n t , c r e a t e s 

c a n d i d a t e TXJuLingn - p<-^ct-Iran t iact i o n c e r v i c e s , ^ n d 

t h e n en t i r aa t c s a market j ihare f o r each c a n d i d a t e 

routinq. Hence, the ntudy cf routinq options rAugg^.^ied 

by MYCll wno inhRi-f tnt i u l.hu Genera l M e r c l i a n d i f j e S t u d y . 

8. i n I t f ; A p p i i c a t i o n , CSXT has d i s c u y o e d 
v a r i o u s " f r exgh r . c o m d o r o " ( i . e . , t h e "Memphis Gateway 
S e r v i c e Route" di i?cu£;ucd a t a e c t i o n 3 . 2 . 6 o f Volume 3A 
o i t h e S o i l roa i l . J i j n t r o l A p p l i c a t i o n ) , has? o f f e r e d 
d y t u i l e d o b o e r v a t i o n s c o n c e m i n g >iow o p e r a t i o n e w o u l d 
lbe] conduc ted ov^^r ouch " c o r r i d o r c , " and has f u m i o h e d 
t-he p u b l i e w i t h dc - . tn i l cd nna lyscB oC t.he r a i l Tcrv iCG 
i raprovcment i j u h i p p e r a w i l l ^?njoy over such " c o r r i d o r s . " 
NYCH i o unaware o t any d i s cx i r . o ion o f a p r o p o s e d CSXT 
" c o i x i d u r " o r "gdLcway oaz-vicp. rouce" be tween 
n.) o o u t h n a n t e r u p o i n t s r.ucii as Viaycrooo, GR; Tampu, PL; 
Rocky Mount , NC; and i r . i m i c t , NC and (2) prtine.<5 on Long 
l a l a n d , Ny (r,uch as B i i b y l o n o r S a y v i l l e , NY) ; p o i n t s i n 
V/es t chuo tc r , Dutcher. i ; , L>utnara, Bronx and Columbia 
C o u n t i e s , NY; o r p o i n t s i n s o u t h a m New E n g l a n d (auoU ae 
fitatntord o r B r i d g e p o r t , Cl') . Aeeuming N Y a i i a c n r r o r i , 
t h a t CSXT deve loped no euch " c o r r i d o r " i n p r e p a r i n g i t s 
A p p l i c a t i o n , p i c a o e i d e n t i i y t h a t " c o r r i d o r " o r "gateway 
s e r v i c e r o u t e " CSXT w o u l d recommend f o r t h e movement of. 
o.^c!:i-tr'i OHii o f t r a t f i c f r o m Rocky Mount, "KC t o B r i d g e p o r t . 

S u b j e c t t o t h c genorr . l oV.ij oc t i o n s , CSX responds 

an f o l l o w a ; 

I'he d e s c r i p t i o n o t nunieroun ncw o e r v i c e lanes i n 

t.he. O p c r a t i u u PKui i.s i n t e n a - d t o p o r t r a y on a macro 

l e v e l t h e d i r e c t i o n a l f l o w of t r a f f i c ovt^r t h o cnhiinced 
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CSX-Conrail network. A si n g l e C5ricad of t r a f f i c 

o r l q i n a c i n q .!', Waycroys, GA, t o r example, most l i k e l y 

would be rojiied t o Long Inland, m v i a the A t l a n t i c 

Coaut .Service Konto, which extendi? aioncj the east coast 

trom iJouLhciT. Florida t o Net̂ ; England. See pageo 132-34 

<JL VWJUIMJ :iA uC Ltic A p p l i c a t i o n . 

S. A.s.'iuminy a f t o r CSXT's i n i t i a t i o n o t 
operationo over the Kew York Central Liner, t h a t a 
ahipper i n Rocky Mounl, NC, desired t o aend a carload o f 
t r a t f u - : from i-.-mk^/ Mount, t o n x i d g c p o r t , CT, v i a CSXT t o 
Greenville, UJ, t.hence NYCH t o (Jbrh S t r c e t Yard i n New 
York C i t y to KYAK, t.hence NYAR t o Ficsh Pond, NY, 
f i n a l l y COXT fcrora I'renh Pond r.o B r i d g e p o r t 

(a) would CSXT decline t o o f f e r such a r o u t i n g .1 
tavor ot sotny other r o u t i n g t o Cridgeport? 

(b) ussupiiny CSXT .jgrred t.o such a r o u t i n g , what 
consideration;; would go i n t o CSXT'n computation 
ot thf^ appropriate through rate f o r thic^ route? 

Subject t o the general objectiona, CSX responds 

t i f i fullow.*^;: 

(u) /^'icuming that a ahipper did ttinkn nurh a 

request, CGX would coneider i i l l relevant i a c t o r o i n 

reaponding to the shixjpcr'o recruest. 

(b) CSX would take i n t o consideration a l l 

relevant market factore i n p r i c i n g the' rccraentad 

nei-vico. 

10, Kaa CSXT undertaken any r a t e or oervice 
p r i c i n g f o r t r a f t i c t.o be handled by, and routed v i a 
C!":XT V>̂ t woon t hose p o i n t e liat.f.<l .in Iute.Mxjydt.ory No' 7 
above? i f r.o, pleaoe provide any and a l l documento CSXT 
nan produced in thc course of puroumg or undertaking 
ouch t-uUo 01 p i i c t u y n i i e t l y s l u . 
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Bill on my left and then ask Bill on the right if 

ho wants to --

MR. LYONS: E i t h e r way you want t o do 

i t . You can mix and match. 

MK. CALDERWOOD: Perhaps f o r 

c l a r i f i c a t i o n o f t h e r e c o r d y o u s h o u l d , J o h n , 

r e f e r t o them by t h e i r l a s t name 

MR. HEFFNER: 1 w i l l . 

MR. CALDERWOOD: -- as w e l l so i n t h e 

t r a n s c r i p t w e ' l l know who we're t a l k i n g t o . 

MR. LYOi:s. T h a t ' s up t o y o u . You c a n 

mix i t up. 

EXAMINATION BY COUNSEL FOR 

NEW YORK CROSS HARBOR RAILROAD 

BY MR. HEFFNER: 

Q. Mr. Sparrow and Mr. Romig, I have right 

now 16 questions. I would estimate 'they will 

Lake 30 minutes. I'll try to prgc^ed as quickly 

as I can. I'll start with Mr. Sparrow first and 

then I'll pop the same question to Mr. Romig. 

Mr. Sparrow, did you assist or prepare in 

excuse me., did you prepare or assist in preparing^ 

those portLons of the application that pertain to 

the handling of liabilities, especially pages 42, 

5 5 and ^.6? 
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23 

24 

2 5 

1 1 

1 Mr. O r r i s o n i n a n o t h e r c o n f e r e n c e 2-oom . 

2 MR. CALDERWOOD: Co u l d we have an 

3 i n d i c a t i o n on t h e h i g h l y c o n f i d e n t i a l ? 

4 MR. STONE: Yes, a g a i n f o r t h e r e c o r d 

5 S c o t t S tone I have s i g n e d b o t h c o n f i d e n t i a l i t y 

6 u n d e r t a k i n g s . O f f t h e r e c o r d . 

7 ( D i s c u s s i o n o f f t h e r e c o r d . ) 

8 • THE WITNESS: (By Mr. S p a r r o w ) I hadn 

9 a n y t h i n g t o do w i t h t h e w r i t i n g o f t h e s e 

10 p a r t i c u l a r s e c t i o n s . 

11 BY MR. HEFFNER: 

12 Q. D i d you a s s i s t i n t h e w r i t i n g ? 

^3 A. (By Mr. Spar r o w ) No. 

l'^ Q. You had no i n v o l v e m e n t ? 

1 ^ A. (By Mr. Spar r o w ) I n the w r i t i n g o f 

16 t h e s e p a r t i c u l a r s e c t i o n s . . 

"̂̂  MR. LYONS: May I ask t h e w i t n e s s t o 

18 speak o u t , and p o s s i b l y you mi g h t want t o f a c e 

19 t h e r e p o r t e r t o a s s i s t h e r . " . 

20 THE WITNESS: (By Mr. Sparrow) I had nd 

21 r o l e i n t h e w r i t i n g o f t h e s e p a r t i c u l a r s e c t i o n s . 

BY MR. HEFFNER: 

Q. Mr. Romig, I g a t h e r you h e a r d t h e 

q u e s t i o n . Do you want me t o r e p e a t i t ? 

A. (By Mr. Romig) No. I d i d n o t a s s i s t i n 

ALDKRSON REPORTING C()MPÂ 'V, INC. 
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12 

1 p r e p a r i n g o r p r e p a r e t h e r e f e r e n c e d s e c t i o n s . 

2 Q. M r . S p a r r o w , d i d y o u have - - y o u 

3 t a k e - - I g a t h e r you s o r t of took a m i n u t e and 

4 s k i m m e d i t , a., i t were? 

5 A . (By M r . S p a r r o w ) I d i d . 

6 Q. Mr. Romig, have y o u had a c h a n c e t o 

7 l o o k a t i t v 

0 A. (By Mr. Romig) I a l s o skimmed i t . 

9 Q. Okay, g r e a t . On page 55 a b o u t t h r e e 

10 l i n e j down, and t h i i i w i l l be f o r Mr. S p a r r o w 

11 f i r s t , where i t says c o n t i n u i n g C o n r a i l 

12 a c t i v i t i e s you see a s e n t e n c e t h a t b e g i n s , 

3 3 However, i t i s e x p e c t e d t h a t most o f t h e 

14 p r e - c l o s i n g l i a b i l i t i e s , you see t h a t s e n t e n c e ? 

15 MR. LYONS: I t c o u n s e l w i l l e x c u s e us, 

16 s i n c e t h e r e was no n o t i c e t h a t t h e s e pages w o u l d 

17 be c a l l e d t o h i s a t t e n t i o n , c o u n s e l a n d t h e 

18 w i t n e s s o n l y have one copy so t h i ^ . w i l l s l o w i t 

1 9 u p . 

20 THE WITNESS: (By Mr. S p a r r o w ) I see 

2 1 t h e l i n e i n q u e s t i o n . 

2 2 BY MR. HEFFNER: 

2 3 Q . I w>̂ -̂  w o n d e r i n g i f you know why t h e 

24 q u a l i f i e r most was u s e d o r what do t h e y mean by 

25 m o s t a s o p p o s e d t o a l l ? 

ALDKRSON REPORTING COMPANY, INC. 
(20?l?89-2260 (800) TOH OEFO 

n 1 1 Mih ST.. N.W.. 4th riOOR / WASHINGTON, D.C, 2O0O'j 
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1 NiR. LYONS: O b j e c t i o n s , s i n c e h e ' s 

2 i n d i c a t e d t h a t he has n o t p a r t i c i p a t e d i n o r i n 

3 any way i n t h e p r e p a r a t i o n o f t h e s e p a g e s , b u t he 

4 may a n s w e r . 

5 THE WITNESS: (Mr. S p a i r o w ) No. 

6 BY MR. HEFFNER: 

7 Q. I n y o u r v e r i f i e d s t a t e m e n t , 

8 Mr. S p a r r o w , on page 2 i t i n d i c a t e s t h a t y o u ' r e 

9 f a m i l i a r w i t h t h e --

10 MR. CALDERWOOD: Excuse me, a r e you 

11 r e f e r r i n g t o page 2 o f h i s -- what's t h e page i n 

12 t h e r e c o i; d ? 

13 MR. HEFFNER: Okay, page i n t h e r e c o r d 

14 w o u l d be page G20. 

15 BY MR. HEFFNER: 

16 Q . I g a t h e r based upon what y o u say on , 

17 page 620 o f t h e v e r i f i e d s t a t e m e n t t h a t you a r e 

18 f a i n i l i e i r w i t h t h e t r a n s a c t i o n a g r e e m e n t s as t h e y 

19 p o r t : a i n t o l i a b i l i t i e s ? * . 

20 A. (By Mr. Sparrow) Yes, I'm f a m i l i a r w i t h 

21 t h e t r a n s a c t i o n a g r e e m e n t s as t h e y p e r t a i n t o 

22 l i a b i l i t i e s . 

23 Q. And, Mr. Romig, i f I can p u t t h e same 

2 4 q u e s t i o n t o you? 

2 5 A. (By Mr. Romig) Yes, I am a l s o f a m i l i a r 

ALDKRSON RKPORTING COMPA.NY, INC. 
{?02)2R9 2?e,0 (800! FOR OtPO 
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20 

2 1 

22 

2 j> 

24 

25 

14 

w i t h t h. e m . 

Q. / i t page 621 o f t h e j o i n t v e r i f i e d 

s t a t e m e n t t h e r e ' s a s t a t e m e n t t h a t s a y s t h a t 

C o n r a i l w i l l pay p r e - c l o s i n g d a t e l i a b i l i t i e s . 

Do you u n d e r s t a n d t h e t e r m l i a b i l i t y t o i n c l u d e 

l i a b i l i t i e s a r i s i n g o u t o f l i t i g a t i o n ? I s t h a t 

v;hat i s meant by t h e t e r m l i a b i l i t \ ' o r c o u l d 

t h a t does t h a t i n c l u d e l i t i g a t i o n l i a b i l i t i e s ? 

MR. LYONS: O b j e c t i o n s i n c e i t c a l l s 

f o r a l e g a l c o n c l u s i o n and t h e r e ' s no s h o w i n g 

t h a t t h e g e n t l e m a n i s a l a w y e r , b u t he can 

an s w e r . 

THE WITNESS: (By Mr. S p a r r o w ) W e l l , I 

was g o i n g t o say t h a t b e i n g a c a p i t a l i z e d t e r m , I 

w o u l d t a k e i t t h a t t h a t ' s a c t u a l l y d e f i n e d 

somewhere and t h e r e f o r e s u b j e c t t c l e g a i 

i n t e r p r e t a t i o n , v/hich I'm n o t q u a l i f i e d t o g i v e 

BY MR . HEFFNER : . _ 

Q. U n d e r s t a n d . But you s a i d , d i d n ' t y ou, 

t h a t y o u a r e f a m i l i a r w i t h t h e t r a n s a c t i o n 

a g r e e m e n t ? 

A. (By Mr. Sparrow) R i g h t . 

Q. Mr. Romig, i f I can ask you t h e same 

q u e s t i o n , do you -- what's y o u r ti nde r s t a nd i ng o f 

t h e t e r m p r e - c l o s i n g d a t e l i a b i l i t i e s as used i n 

i.y 

AL1)1<:RS0N RKPORTING COMPA.NY, INC. 
(202)269 2260 (800) FOR DEPO 

n i l i.-.!h '-.r,, NAV., .-.-s F ioon ; WASMiNGiorj, D C . ?OOO'-' 
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1 t h e j o i n t s t a t e m e n t on page 621? 

2 MR. CALDERWOOD: I'll object. That ^ 

3 r e a l l y c a l l s f o r a l e g a l c o n c l u s i o n as t o l e g a l 

4 i n t e r p r e t a t i o n what t h e t e r m means. The w i t n e s s 

5 can p r o c e e d t o r e s p o n d . 

6 THE WITNESS: (By Mr, Romig) I'm n o t 

7 f a m i l i a r w i t l i t h e l e g a l i n t e r p r e t a t i o n o f t h a t 

8 t e r m . 

9 BY MR. HEFFNER: 

10 Q. Okay. But you a r e f a m i l i a r w i t h what 

11 i s c o n t a i n e d i n t h e t r a n s a c t i o n a g r e e m e n t , a r e n ' t 

12 you? 

y 

^ ^ - (By Mr. Romig) Yes. 

14 0. Does the transaction agreement provide /'^ 

15 t h a t C o n r a i l -- and t h i s w e ' l l s t a r t w i t h 

16 Mr. S p a r r o w -- C o n r a i l w i i l be r e s p o n s i b l e f o r 

17 c e r t a i n o t h e r l i a b i l i t i e s among o t h e r s --

18 i n c l u d i n g among o t h e r s c e r t a i n l i a b i l i t i e s 

19 r e l a t i n g t o any s u i t , a c t i o n or. c l a i m a r i s i n g on 

20 o r a f t e r c l o s i n g d a t e t h a t do n o t r e l a t e 

21 p r e d o m i n a n t l y t o NYC o r PRR a l l o c a t e d a s s e t s ? 

22 MR. LYONS: I'm g o i n g t o o b j e c t . I t 

23 sounds as i f t h i s i s a q u o t a t i o n f r o m somewnere 

2'i i i n d i f i t i s , I t h i n ) v t h c w i t n e s s s h o u l d be 

25 d i r e c t e d t o t h e q u o t a t i o n so he can see i t i n 

AI.DERSON Rl.PORriNG COMPANY, INC. 
(20?)?B9-2?GO (300) FOR Df PO 

1 m 14t'i ST ., N W., 4(1. I lOOi; / WASHINGTON D C ?nno'. 
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1 c o n t e x t . 

2 BY MR. HEFFNER: 

3 Q. Okay, page 42. T h i s i s c o n t a i n e d i n 

4 t h e a c t u a l t e x t o f t h e a p p l i c a t i o n , a n d I made a 

5 m i s t a k e . I s h o u l d have s a i d p r i o r t o c l o s i n g 

6 d a t e . Have you r e a d t h e a c t u a l a p p l i c a t i o n 

7 i t s e l f ? 

8 A. (By Mr. Sparrow) 15,000 p a g e s , no, s i r . 

9 Q. Have y o u r e a d t h e i n i t i a l v o l u m e o f t h e 

10 a p p l i c a t i o n p a r t i c u l a r l y as i t p e r t a i n s t o t h i n g s 

11 c o v e r e d i n y o u r v e r i f i e d s t a t e m e n t ? 

12 A. (By Mr. Sparrow) I ' v e r e a d t h e 

13 t r a n s a c t i o n agreement and v a r i o u s o t h e r segments 

14 o f t h e a p p l i c a t i o n . 

15 Q. Have y o u r e a d t h a t p a r t o f t h e 

16 a p p l i c a t i o n t h a t d e a l s w i t h l i a b i l i t i e s ? 

17 A. (By Mr. Sparrow) Yes. 

18 Q. Okay. G r e a t . 

19 A. (By Mr. Sparrow) S e v e r a l months ago, 

2 0 b u t y e s . 

21 MR. LYONS: C o u n s e l , do you want t o 

22 c a l l h i s a t t e n t i o n t o a p a r t i c u l a r s e n t e n c e o r 

2 1 t h e l i k e and have him re a d i t now? 

2 4 MR. HEFFNER: Yes. I ' d l i k e 

Mr. S p a r r o w t o r e a d t h e second s e n t e n c e und^^r t h e 

ALD1:RS0N RKPORTING COIMPANY, INC. 
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1 t h o w i t n e s s i s b e i n g a s k e d a b o u t t h a t . 

2 THE WITNESS: (By Mr. S p a r r o w ) C o n r a i l 

i s r e s p o n s i b l e f o r c e r t a i n f o r o b l i g a t i o n s 

f o r -- w h i c h a r o s e f r o m e v e n t s p r i o r t o t h e 

5 c l o s i n g as d e f i n e d by l e g a l a u t h o r i t i e s . 

6 HY MR. HEFFNER: 

Mr. Romig, i f I can p u t t h e q u e s t i o n t o 

you and make l e t me see i f I c a n f r a m e i t a 

l i t t l e more p r e c i s e l y . Under t h i s s t a t e m t T t on 

10 page 42 and s i m i l a r s t a t e m e n t c o n t a i n e d on page 

^ -̂ G21 t h a t C o n r a i l w i l l pay p r e - c l o s i n g d a t e 

l i a b i l i t i e s and you were p a r t i a l l y r e s p o n s i b l e , I 

0 

9 

1 2 

y l i g a t h e r . , f o r a u t h o r i n g t h e s t a t e m e n t on page 6 2 1 , 

^ y o u r o p i n i o n w o u l d C o n r a i l be l e g a l l y 

15 r e s p o n s i b l e f o r p a y i n g a j u d g m e n t t h a t a r o s e o u t 

°^ l i t i g a t i o n f o r e v e n t s t h a t o c c u r r e d p r i o r t o 

17 c l o n i n g ? 

MR- CALDERWOOD: I ' l l o b j e c e t o t h a t . 

19 F i r s t , t h e r e ' s no i n d i c a t i o n t h a t Mr. Romig had 

a n y t h i n g t o do w i t h t h e l a n g u a g e t h a t a p p e a r s on 

page 42 and s e c o n d l y t h a t i t i s -- c a l l s f o r 

l e g a l c o n c l u s i o n s . The document page 42 s t a n d s 

f o r i t s e l f , and as t o , you know, l i a b i l i t i e s f o r 

l a w s u i t s and so f o r t h , t h a t r e a l l y p e r t a i n s t o a 

f) l e g a l i s s u e and t h e r e ' s no i n d i c a t i o n t h a t 

/ 

A L D 1 : R S 0 N REPORTING COMPANY', INC. 
(;'0.'')289 2?t;0 IROO) FOU (ir(. ,^ 

2 0 

2 3 

2 2 

2 3 

2 4 



25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

1 2 

13 

14 

1 5 

1 6 

17 

1 8 

1 9 

2 0 

2 1 

2 2 

2 3 

2 4 

25 

BY MR. HEFFNER: 

0. F i r s t r e f e r r i n g t o c o r p o r a t e l e v e l 

l i a b i l i t i e s , t o what does t h e word a c t i o n r e f e r 

t o i n t h e s e v e n t h l i n e , a c t i o n s a r i s i n g p r i o r t o 

t h e c l o s i n g d a t e ? 

MR. LYONS: I w i l l o b j e c t t o t h a t once 

a g a i n , w e ' r e p u t t i n g q u e s t i o n s as t o l e g a l 

i n t e r p r e t a t i o n o f d e f i n e d t e r m s i n an ag r e e m e n t 

t o a n o n l a w y e r , and i t ' s o b j e c t e d t o . He can 

an s w e r s u b j e c t t o t h a t f o r what i t ' s w o r t h . 

THE WITNESS: (By Mr. Sparrow) I d o n ' t 

know w h a t t h e l e g a l d e f i n i t i o n o f a c t i o n i n t h a t 

p a r t i c u l a r c o n t e x t means. 

BY MR. HEFFNERr 

Q. L o o k i n g a t y o u r v e r i f i e d s t a t e m e n t a t 

page 6 2 1 , you r e f e r a c o u p l e o f t i m e s t o 

o b l i g a t i o n s , d i s c h a r g e and pay a l l o b l i g a t i o n s . 

Does o b l i g a t i o n i n c l u d o l i a b i l i t i e s a r i s i n g f r o m 

litigation? ^ 

A. (Ry Mr. S p a r r o w ) To a l i n a n c e p e r s o n 

o b l i g a t i o n s mean o b l i g a t i o n s t o pay money i n t h e 

c o u r s e o f c o n d u c t o f b u s i n e s s . I f such an 

o b l i g a t i o n t o pay money a r i s e s as a p a r t o f 

l . . t i g a t i o n , 1 suppose so. 

Q. Would y o u r answer be yes t h e n ? 

ALDIKSON RKPOUTINC; COMPANY, INC. 
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MR. CALDERWOOD: O b j e c t i o n , c a l l s 

f o r - -

BY MR. HEFFNER: 

Q . I ' m s o r r y , t h a t C o n r a i l w o u l d be 

r e q u i r e d t o s a t i s f y ? 

MR. CALDERWOOD; Objection. It c a l l s 

f o r a legal conclusion. I ' l l pormit the witness 

to respond. ^ 

THE W I T N E S S : ( B y M r . R o m i g ) I h a v e n o 

o p i n i o n . 

BY MR. HEFFNER: 

Q. On page C21 and 622, Mr. S p a r rov/, o f 

y o u r -- o f t h e j o i n t v e r i f i e d s t a t e m e n t am I 

c o r r e c t i n u n d e r s t a n d i n g t h a t i f t h e l i a b i l i t i e s 

t h a t C o n r a i l a c c u m u l a t e d s h o u l d we s a y g o i n g b a c k 

t o p r e - c l o s i n g a c t i v i t i e s w e r e i n s u f f i c i e n t t o 

pay, t h a t t h e C o n r a i l a s s e t s were i n s u f f i c i e n t t o 

pay any o b l i g a t i o n s -- yoti use t h e t e r m pay and 

d i s c h a r g e o b l i g a t i o n s -- t h a t N o r f o l k S o u t h e r n 

and CSX w o u l d c o v e r a n y . s h o r t f a l l o r d e f i c i e n c y ? 

MR. LYONS: I s t h e r e some s p e c i f i c 

l a n g u a g e t h a t y o u ' r e --

HR. HEFFNER: Yes, chere i s . I t b e g i n s 

w i t h t hf? w o r d however at t bottiotn o f page 6 2 1 , 

and i t c o n t i n u e s r e a l l y o v e r the f i r s t p a r a g r a p h 

ALDIRSON RKPOKTIM; CO.MPANY. IN(\ 
{.•o?':-"i I- .\- ôn r; '"r 
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1 o f page 62 2. 

2 MR. LYONS: Okay. I w i l l h ave an 

3 o b j e c t i o n t o t h a t s i n c e i t i n v o l v e s t h e same 

4 i s s u e s as t o o b l i g a t i o n s t h a t we've been h a c k i n g 

5 a b o u t f o r t h e p a s t h a l f - h o u r . And s u b j e c t t o 

6 t h a t and t o t h o o b j e c t i o n t h a t i t c a l l s f o r a 

7 l e g a l c o n c l u s i o n , I ' l l l e t him p r o c e e d . 

8 THE WITNESS: (By Mr. S p a r r o w ) As / 
V 

9 b e t w e e n N o r f o l k S o u t h e r n and CSX we have a g r e e d 

10 t o p r o v i d e f u n d s t o C o n r a i l t o meet i t s 

11 o b l i g a t i o n s . 

12 BY MR. HEFFNER: 

13 Q. A l l o b l i g a t i o n s o r where t h e r e ' s w h a t ' s 

14 c a l l e d a s h o r t f a l l ? 

15 MR. LYONS: 'Same o b j e c t i o n . You can 

1 6 a n s w e r . ^ 

17 THE WITNESS: (By Mr. Sparrow) * ^ 

18 E s s e n t i a l l y where t h e r e ' s a s h o r t f a l l as between 

19 t h e two o f u s . 

2 0 BY MR. HEFFNER: 

2 1 Q. So t h e n am I c o r r e c t i n u n d e r s t a n d i n g 

22 t h a t i f C o n r a i l e s s e n t i a l l y runs o u t o f r.oney t o ̂/ 

2 3 p a ̂' l a w f u l o !:> 1 i g a t i o n s , r a t h e r t h a n l e t t i n g i t go 

down t h o Lul^e, t h e two companie.<^ NS and CSX w i l l 

.y: s a t i s f y any r e m a i n i n g o b l i g a t i o n s ? 

ALDKRSON RKPOKllNG COMPANY, INC. 
(202)289 2260 (800) FOR DtPO 
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1 A. (By Mr. Spar r o w ) Yes. , 

2 Q. I f I c o u l d go t o Mr. Romig f o r a c o u p l e 

3 o f m i n u t e s , have you f o l l o w e d t h e l i n e o f 

4 q u e s t i o n i n g w i t h Mr. Spar>-ow a b o u t c o r p o r a t e 

5 l e v e l l i a b i l i t i e s and r e t a i n e d l i a b i l i t i e s ? 

6 A. (Hy Mr. Romig) 1 have. 

7 Q. Would t h e l i a b i l i t y t h a t a r o s e t h r o u g h 

8 l i t i g a t i o n be c o n s i d e r e d a -- an o b l i g a t i o n 

9 w i t h i n t h e meaning o f y o u r v e r i f i e d s t a t e m e n t ? 

10 MR. CALDERWOOD: I'm g o i n g t o o b j e c t t o 

11 t h a t as i t ' s c a l l i n g f o r a l e g a l c o n c l u s i o n by 

12 t h e w i t n e s s . I ' l l p e r m i t h i m t o r e s p o n d . 
V 

3 3 THE WITNESS: (By Mr. Romig) I do n o t 

14 know. 

15 BY MR. HEFFNER: 

16 Q. What do you mean - t h e n by t h e t e r m 

17 o b l i g a t i o n s used i n y o u r s t a t e m e n t ? ^ 

I S A. (By Mr. Romig) An o b l i g a t i o n as 

19 i n t e n d e d i n o u r s t a t e m e n t i s s o m e t h i n g w h i c h has 

20 been d e t e r m i n e d t h a t C o n r a i l i s r e q u i r e d t o p a y . 

21 Q- C o u l d i t i n c l u d e , s a y, a j u d g m e n t ? 

22 A. (By Mr. Romig) I f a j u d g m e n t w e r e an 

23 o b l i g a t i o n of C o n r a i l , t h e n i t w o u l d be a 

r e q u i r e d p a y m e n t . 

Q. Suppose t h a t y o u r e m p l o y e r , N o r f o l k 

ALDKRSON RKJ'ORTING COMPANY, INC. 
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MR. HEFFNER: The a c t i v i t i e s c o m p l a i n e d 

of o c c u r r e d b e f o r e t h e c o n t r o l d a t e . 

MR. LYONS: No, as t o t h e s e t t l e m e n t as 

t o t h e t i m e o f s e t t l e m e n t . 

MR. HEFFNER: The s e t t l e m e n t w o u l d 

o c c u r a f t e r t h e c o n t r o l d a t e . 

MR. LYONS: Okay. The w i t n e s s can 

answer i f he's a b l e s u b j e c t t o t h e o b j e c t i o n s 

t h a t he's n o t a l a w y e r and t h a t c a l l s f o r a l e g a l 

c o n c l u s i o n . 

THE WITNESS: (By Mr. S p a r r o w ) Yeah, i t 

seems t o c a l l f o r a l e g a l c o n c l u s i o n t h a t I'm n o t 

q u a l i f i e d t o make o t h e r t h a n t o r e a d b a c k t h e 

l a n g u a g e . 

BY MR. HEFFNER: 

Q. B u t you s t a t e d , d i d n ' t you, t h a t y o u ' r e 

t a m i l i a r w i t h t h e t r a n s a c t i o n a g r e e m e n t ? 

A. (By Mr. Spar r o w ) I n t h e s e j i s e t h a t I 

have r e a d i t . I h a v e n ' t o f f e r e d t o make any 

l e g a l i n t e r p r e t a t i o n s o f i t . 

Q. Do you b e l i e v e t h e t e r m p r e - c l o s i n g 

l i a b i l i t i e s and t h e t e r m o b l i g a t i o n s as you've 

usod i n y o u r v e r i f i e d s t a t e m e n t would i n c l u d e 

l i t i g a t i o n j u d g m e n t s o r s e t t l e m e n t s w i t h t h e 

q u a l i f i c a t i o n s t h a t y o u r c o u n s e l has -- and I 

y 

AM)KlLSON Rl'PORTING COMPANY, INC. 
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1 have d i s c u .s .s e d ? 

2 MR. LYONS: I o b j e c t t o t h a t s i n c e 

3 t h e r e ' s no s p e c i f i c r e f e r e n c e t o what t h e 

4 q u a l i f i c a t i o n s a r e , and I t h i n k a g e n e r i c 

5 r e f e r e n c e t o t h e -- t o t h e v e r i f i e d s t a t e m e n t i s 

6 vagu e . And i f t h e r e ' s some s p e c i f i c passage o f 

7 t h e v e r i f i e d s t a t e m e n t t h a t you w i s h him t o 

8 a d d r e s s , ho c o u l d answer t h a t . I d o n ' t --

9 o t h e r w i s e I o b j e c t t o i t . 

10 MR. HEFFNER: And does t h a t mean he can 

11 a nswer anyway o r y o u ' r e d i r e c t i n g him n o t t o ? 

12 MR. LYONS: He can answer i t anyway i f 

13 he can do i t w i t h o u t l o o k i n g a t a p a r t i c u l a r p a r t 

14 o f t h e s t a t e m e n t . C e r t a i n l y you can ask him t h a t 

15 q u e s t i o n . 

16 THE WITNESS: (By Mr. Spar r o w ) W e l l , I 

17 would respond again that any obligation to pay 1/ 

18 money w h i c h became a l e g a l l y c o m p e L l i n g 

19 o b l i g a t i o n o f C o n r a i l t o pay woul d be an 

20 o b l i g a t i o n . 

2 1 BY MR. HEFFNER: 

Q. Okay. Mr. Romig, you've h e a r d t h e s e 

q u est i o n s , a r e y o u i n a p o s i t i o n t o e l a b o r a t e ? 

MR. CALDERWOOD: I o b j e c t . T h e r e ' s no 

2 2 

23 

24 

2 5 i n d i c a t i o n t h a t has been made t h a t Mr. Romig i s 

ALDKRSON RKPORTING COMI^VNY, INC. 
(202)289 22G0 (800) FOfi OFPO 
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MR. CALDERWOOD: O b j e c t i o n . That c a l l s 

f o r . ^ p e c u l a t i o n by t h e w i t n e s s on what may o r may 

n o t l i a p j m n i n some l a w s u i t . There's no 

i n d i c a t i f)n he's even f a m i l i a r w i t h t h a t l a w s u i t 

and c a l l s f o r a l e g a l c o n c l u s i o n . I ' l l p e r m i t 

h im t o r e s p o n d . 

THE WITNESS: (By Mr. Romig) I have no 

i d e a how such an i n c i d e n t w o u l d be h a n d l e d . 

BY MR. HEFFNER: 

Q. Are you aware o f t h e l a w s u i t f i l e d by 

New Yo r k C r o s s Hax-bor, you know, p r e d a t i n g my 

t e l l i n g you a b o u t i t ? 

A. (.By Mr. Romig) I became aware o f i t 

y e s t e r d a y when I l e a r n e d t h a t you w o u l d be a t 

t h i s d e p o; J i t i o n. 

Q. And liow d i d y o u come t o l e a r n o f t h e 

l a w s u i t ? ' * 

A. (By Mr. Romig) I was i n f o r m e d o f i t by 

my c o u n s e l . 

Q. Who was t h a t p e r s o n ? 

A. (By Mr. Romig) Mr. C a l d e r w o o d . 

Q. Would you -- do you have an o p i n i o n as 

t o w h e t h e r o r n ot N o r f o l k S o u t h e r n a n d / o r CSX 

w o u l d bo r e s p o n s i b l e t o s a t i s f y any j u d g m e n t t h a t 

C r o s s H a r b o r were t o o b t a i n ? 

AL1)1:RS()N REPORTING COMP.ANY, INC. 
(202)239-2200 (SOO) FOR DEPO 

n i l 1.Jth ST., N W.. 4fh Fl.OOR / WASHINGTON, O.C, 20005 
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MR. CALDERWOOD: O b j e c t i o n , c a l l s 

f o r 

BY MR. HEFFNER: 

Q. I'm s o r r y , t h a t C o n r a i l w o u l d be 

r e q u i r e d t o s a t i s f y ? 

MR. CALDERVJOOD : O b j e c t i o n . I t c a l l s 

f o r a l e g a l c o n c l u s i o n . I ' l l p e r m i t t h e w i t n e s s 

t o r e s p o n d . 

THE WITNESS: (By Mr. Romig) I have no 

o p i n i o n . 

BY MR. HEFFNER: 

Q. On page 621 and 622, Mr. S p a r r o w , o f 

y o u r -- o f t h e j o i n t v e r i f i e d s t a t e m e n t am I 

c o r r e c t i n u n d e r s t a n d i n g t h a t i f t h e l i a b i l i t i e s 

t h a t C o n r a i l a c c u m u l a t e d s h o u l d we say g o i n g back 

t o p r e - c l o s i n g a c t i v i t i e s were i n s u f f i c i e n t t o 

pa y , t h a t t h e C o n r a i l a s s e t s were i n s u f f i c i e n t t o 

pa y a n y o b l i g a t i o n s -- you use th-e t e r m pay and 

d i s c h a r g e o b l i g a t i o n s -- t h a t N o r f o l k S o u t h e r n 

and CSX w o u l d c o v e r any s h o r t f a l l o r d e f i c i e n c y ? 

MR. LYONS: I s t h e r e some s p e c i f i c 

l a n g u a g e t h a t yoTi ' r e 

MR. HEFFNER: Yes, t h e r e i s . Tt b e g i n s 

w i t h t h e w o r d however a t t h e L t t o m o f page 6 2 1 , 

and i t c o n t i n u e s r e a l l y o v e r t h e f i r s t p a r a g r a p h 

ly 

ALDKRSON RKPORTING COMPANY, INC. 
(202)289 22G0 (800) FOR DEPO 

n i l M t h ST., N V.'., •llll ( I OC .̂i; ; w.'SHINGTON, D.C 2000') 
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1 o f page 622. 

2 MR. LYONS: Okay. I w i l l h ave an 

3 o b j e c t i o n t o t h a t s i n c e i t i n v o l v e s t h e same 

4 i s s u e s as t o o b l i g a t i o n s t h a t we've been h a c k i n g 

5 a b o u t f o r t h e p a s t h a l f - h o u r . And s u b j e c t t o 

6 t h a t and t o t h e o b j e c t i o n t h a t i t c a l l s f o r a 

7 l o g a l c o n c l u s i o n , I ' l l l e t him p r o c e e d . 

8 THE WITNESS: (By Mr. S p a r r o w ) As / 

9 b e t w e e n N o r f o l k S o u t h e r n and CSX we have a g r e e d 

10 t o p r o v i d e f u n d s t o C o n r a i l t o meet i t o 

11 o b i i g a t i o n s . 

12 BY MR. HEFFNER: 

vlS^ 13 Q. A l l o b l i g a t i o n s or where t h e r e ' s w h at's 

3 4 c a l l e d a s h o r t f a l l ? 

15 MR. LYONS: Sa-me o b j e c t i o n . You can 

1 6 a n .s w e r . 

17 THE WITNESS: (By Mr. S p a r r o w ) 

18 E s s e n t i a l l y where t h e r e ' s a s h o r t f a l l as b e t w e e n 

19 t h o t w o o t u s . 

2 0 BY MR. HEFFNER: 

21 Q. So t h e n am I c o r r e c t i n u n d e r s t a n d i n g 

22 t h a t i f C o n r a i l e s s e n t i a l l y r u n s o u t o f money t o 

23 p a y l a w f u l o b l i g a t i o n s , r a t h e r t h a n l e t t i n g i t go 

24 down t h e t u b e , t h e tv.'o c o m p a n i e s NS a n d CSX w i 1 3. 

,ffp^ 25 s a t i s f y any r e m a i n i n g o b l i a a t i o n s ? 

A I . I ) I : R S ( ) N R E P O R I ' I N C ; C O M P A N Y , I N C . 
|20. ' )289 22C0 (800) ( OH D l l 'O 
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Hon. Vernon A. Wi i l i a m s 
Secretary 
Surface T r a n s p o r t a t i o n Board 
1925 "K" S t r e e t , N.W. 
Washinqton, D.C. 20423-0001 

RE: Finance Docket No. 3 3 388, CSX Corp o r a t i o n , et a l 
Control and Operating Leases/Agreements 
Inc.• e t a l . ; 

C o n r a i l 

FOPCdS 

COMMENTS OF FORT _ OFUUIGE PAPER COMPANY 

Dear Secretary W i l l i a m s : 

I am s u b m i t t i n g the f o l l o w i n g comments on behal f of 
Fort Orange Paper Company ("FOPC") i n connection w i t h the above-
captioned proceeding. As provided under the Board's procedural 
schedule i n Finance Docket No. 33388, FOPC has the r i g h t today t o 
submit a b r i e f i n support of i t s "Comments and Request f o r 
Conditions of the Fort Orange Paper Company," f i l e d on October 
21, 1997, and docketed as "FOPC-3." Considering the scope of i t s 
concerns, FOPC does not deem i t necessary t o f i l e a b r i e f , but i t 
i s s u b m i t t i n g these comments i n l i e u t h e r e o f i n order t h a t th2 
Board may p r o p e r l y address FOPC's concerns and requests f o r 
p r o t e c t i v e c o n d i t i o n s . 

FOPC hereby s t a t e s t h a t i t f u l l y supports the 
Responsive .Application ot the New York .'state Department of 
T r a n s p o r t a t i o n ("NYSDOT"). I n a d d i t i o n , and subject t o i t s 
support ot NYSDOT and the c o n d i t i o n s i t has requested i n FOPC-3. 
FOPC now s t a t e s t h a t i t no longer opposes the T r a n s a c t i o n . For 
reasons provided below, FOPC's non-opposition t o the Tran s a c t i o n 
i s t e n t a t i v e l y rendered, p r i m a r i l y because i t i s as yet 
unpersuaded t h a t CSX T r a n s p o r t a t i o n ("CSX") w i l l not subject i t 
t o u n j u s t i f i e d r a t e increases, s e r v i c e r e d u c t i o n s or other 
a c t i o n s p o s t - T r a n s a c t i o n . 
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discussions that Fort Orange's counsel has had with members of 
CSX's law department have hopefully enabled CSX to obtain a 
better understanding of FOPC's issues, CSX has neither off-^red 
any assurances that i t w i l l not impose any surcharges upon, or 
reduce service to, FOPC post-Transaction, nor has i t indi'^ated 
c l e a r l y that i t w i l l take such action against FOPC i n the tuture. 
Based upon a recent e f f o r t at communication with CSX fo r another 
shipper c l i e n t of t h i s f i r m , I wrote talked with and wrote 
counsel tor CSX on February 1 7 . H i s response dated February 20 
speakti for i t s e l f . By comparison, I can assure you that Norfolk 
Southern Railway has gone to great lengths to meet w i t h shippers, 
public o f f i c i a l s , and railroads with whom i t w i l l serve or 
connect post Transaction to hear and attempt to resolve t h e i r 
concerns. 

Naturally, CSX's less than enthusiastic reception of 
FOPC is anything but encouraging, but FOPC has determined to be 
cautiously o p t i m i s t i c that CSX w i l l aggressively pursue FOPC's 
business i n the future. FOPC has elected not to f i l e a b r i e f at 
t h i s time because i t can only establish that CSX may subject i t 
to unreasonable future rate increases or other actions, but 
cannot establish that i t w i l l c e r t a i n l y suffer harm as a result 
of the Transaction. Also, considering the lack of commitment i t 
has received from CSX, FOPC continues to support NYSDOT's 
Responsive Application i n f u l l . 

FOPC i s encouraged by the Board's recent decision to 
hold a hearing on competition issues i n the r a i l industry. 
Hopefully, t h i s hearing w i l l bring to l i g h t the circumstances 
under which smalle. shippers must deal with t h e i r serving r a i l 
c a r r i e r s and w i l l help to shape the Board's approach to related 
issues i n t h i s proceeding. Although FOPC no longer objects to 
the Transaction, i t cannot express support f o r i t (nor can i t now 
s p e c i f i c a l l y endorse CSX). For the reasons set f o r t h above, and 
as has been presented i n i t s e a r l i e r f i l i n g s , FOPC urges the 
Board to consider and impose the protective conditions i t sought 
in FOPC-3, and i t f u r t h e r urges the Board to grant NYSDOT's 
Responsive Application. 

The Primary Applicants have themselves agreed to Board 
oversight tollowing consummation of the Transaction, assuming 
that the Board approves the Primary Application i n the f i r s t 
place. FOPC applauds such a step, but i n s i s t s that Board 
oversight be imposed f o r a period of not less than f i v e (5) years 
from the date of consummation. FOPC gives notice that i t intends 

' Copies of t h i s correspondence are enclosed f o r Board 
review. 
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On October 21, 1997, i n FOPC-3. FOPC expressed concern 
over the p o t e n t i a l harms that i t might s u f f e r as a consequence of 
the series of transactions encompassed by Finance Docket No. 
33388.' On the basis of these concerns, FOPC registered i t s 
opposition to the Transaction, and sought, i n the a l t e r n a t i v e , 
c e r t a i n p r o t e c t i v e conditions outlined at pages 9 and 10 of 
FOPC - 3 . Later, :n a f.i''ing dated December 15, 1997 (docketed as 
FOPC-5) . FOPC statee ^ t - . support for NYSDOT's e f f o r t s to secure 
expanded access to cjmpeticive r a i l service options for shippers 
located along what i s ncv.' Conrail's "Hudson Division."' 

Based in Castle .on-on-Hudson, NY, FOPC is a small 
business that receives a .lodest number of r a i i c a r s annually. 
Though i t s t o t a l annual carload figures are comparatively small, 
FOPC i s economically dependent upon r a i l service. I t has also 
been constrained i n i t s a b i l i t y to reach other sources f o r raw 
material and markets f o r i t s products (especially Canadian 
sources and markets) due to the fact that i t lacks c o s t - e f f e c t i v e 
access to CP Rail System, even though t h i s second c a r r i e r 
operates very near to FOPC's plant. The r a i l l i n e connecting to 
FOPC i s under no present threat of abandonment, but the l i n e ' s 
current operator (Conrail) has l i m i t e d f r e i g h t operations on the 
l i n e d i r e c t l y , and has imposed substantial surcharge^' on FOPC's 
f r e i g h t . FOPC had sought i n i t s e a r l i e r pleadings i n t h i s 
proceeding to obtain protection against possible future 
surcharges and other rate increases by CSX post-Transaction. For 
sim i l a r reasons, FOPC had urged competitive access to i t s 
f a c i l i t y f o r another r a i l c a r r i e r . 

During the course of t h i s proceeding, FOPC attempted on 
several occasions to engage in substantive dircussions with CSX 
regarding i t s service and rate concerns. On eoch occasion CSX 
informed Fort Orange's counsel that i t not only lacked the time 
to t a l k with Fort Orange but i t lacked s u f f i c i e n t knowledge about 
the Conrail l i n e s i t would be acquiring. While the l i m i t e d 

The t u l l series of related transactions set f o r t h 
in Finance Docket No. 3 3388 and as proposed by the Primary 
Applicants w i l l be referred to hereafter as the "Transaction." 

- S p e c i f i c a l l y , FOPC supports NYSDOT's Responsive 
Application because i t would provide FOPC with access to 
competitive r a i l service where today i t i s "captive" to Conrail. 
Absent the p r o t e c t i v e r e l i e f sought by NYSDOT, FOPC w i l l continue 
to be a "captive" shipper (to CSX) post-Transaction. 

A $300 per car surcharge on top of a 20% rate increase 
on deregulated t r a f f i c . 
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to remain a party of record m t h i s proceeding, and that i t 
intends to p a r t i c i p a t e i n the Board's oversight process post 
consummation as necessary to protect i t s i n t e r e s t s . 

Respectfully submitted, 

• I — %^ykj 
J6hn D. Heffner 
Counsel for Fort Orange Paper Company 

Enclosures 

cc: John P. Hay, Jr. 
Daniel D. Luizzi 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s 23rd day of February, 
1998, served copies of the foregoing document upon the Primary 
Applicants, ALJ Jacob Leventhal, and a l l p a r t i e s of record by 
means of U.S. mail, f i r s t ciass postage prepaid, or by means of 
more expeditious delivery 

UJohn D. Heffner 
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BY FAX AND MAIL 
904 359 -7bl8 

February 17, 1998 

John W. Humes, J r . , Esq. 
Law Department 
CSX T r a n s p o r t a t i o n , Inc 
•JOO Water S t r e e t 
J a c k s o n v i l l e , FL 32202 

Dear John: 

On b e h a l f of Fort Orange Paper Company, I am w r i t i n g t o 
t o l l o w up our telephone conversation t h i s morning r e g a r d i n g a 
r e s o l u t i o n of our c l i e n t ' s concerns over CSX's a c q u i s i t i o n and 
o p e r a t i o n of C o n r a i l l i n e s i n New York State. As I t o l d both you 
and Jock Rosenberger, I would t h i n k and hope t h a t CSX co u l d 
accommodate Fort Orange's concerns without too much d i f f i c u l t y . 
You suggested t h a t I put my c l i e n t ' s concerns i n w r i t i n g and you 
would attempt t o get an answer as soon as p o s s i b l e . 

B r i e f l y , Fort Orange Paper Company i s an "east of the 
Hudson" C o n r a i l customer l o c a t e d at Castleton, j u s t south of 
Albany, NY, on the s o - c a l l e d Hudson D i v i s i o n . Fort Orange i s a 
p a r t y i n the C-^iirail A c q u i s i t i o n Proceeding having submitted 
comment and argument on October 21, 1997. While you can r e f e r t o 
our f i l i n g f o r more d e t a i l . Fort Orange has s p e c i f i c concerns 
about the l a c k of r a i l c o m p e t i t i o n at i t s p l a n t , b i f u r c a t i o n of 
p r e s e n t l y s i n g l e l i n e C o n r a i l s e r v i c e among two c a r r i e r s (CSX and 
NS) , the p o s s i b i l i t y t h a t CSX w i l l be r e l u c t a n t t o cooperate on 
inbound t r a f f i c t h a t C o n r a i l p r e s e n t l y interchanges w i t h o u t 
d i s c r i m i n a t i o n w i t h NS, and th a t CSX w i l l c ontinue C o n r a i l ' s 
present l i g h t d e n s i t y l i n e surcharge on i t s t r a f l i c . Fort Orange 
would be w i l l i n g t o withdraw from t h i s proceeding i f CSX would 
commit t o the f o l l o w i n g : 

1. Upon i t s a c q u i s i t i o n of C o n r a i l l i n e s and s e r v i c e s , CSX 
would cancel the present $300 per car l i g h t d e n s i t y surcharge and 
w i l l not impose any new surcharge f o r a p e r i o d of two years. I n 
a d d i t i o n , CSX w i l l commit t o a review of c u r r e n t r a t e l e v e l s t o 
ensure t h a t they encourage customer use of r a i l . Should CSX 
conclude t h a t i t cannot economically continue t o serve Fort 
Oiange, i t w i l l meet w i t h Fort Orange t o f i n d a commercially 
acceptable s o l u t i o n before imposing surcharges or ot h e r r a t e 
r e l a t e d r e l i e f . 
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2. CSX w i l l commit to preserving through ratea and routes 
so that rates on t r a f f i c t hai pres'-ntly moves i n single l i n e 
service to or from Conrail points ("one to two points") w i l l be 
no higher than i t i s now because any Conrail through route i s 
severed between NS and CSX. S i m i l a r l y , CSX w i l l commit to 
routing without discrimination t r a f f i c which c u r r e n t l y moves or 
w i l l move post consummation between Fort Orange's f a c i l i t y and NS 
served points. 

3. F i n a l l y , CSX w i l l work cooperatively vrith CP Rail n 
establish through rates or switching arrangements to allow Fort 
Orange to use r a i l on shipments to or from Canadian points for 
v/hich i t now must use motor c a r r i e r t r a n sportation. 

I r e a l i z e that the CSX law department i s extremely busy, as 
we a l l are, with the Conrail case,- however, t h i s matter i s 
important to my c l i e n t . I look forward to your early response. 

S i n c e r e l y you,rs. 3 i n c e r e i y yot i rs 

^y^4i.{) 
John D. Hef fy ie r 

.yy 
T 

CC: John P, Hay, Jr. 
Daniel D. Luizzi 
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JthnW. HuiKcJr. 
Scolor Couaad 

Law t>ifXTmnent 
500 Watfi St f«t 

Spbt«c1 Code .1 ibO 
J0Ck5Onv<le, fL.'»20? 

few v'<04) 35»76I8 
Tfrftphone ;«0d) 35^0100 

Wnf«i J drect te«phone ltne 

(V04| 359-1309 

February 20, 1998 

VIA PACBIMILB..MO. (202) C59-4934 s M e_. MAI^ 

John D. Heffner, Esq. 
K«a, Cross & Auchinclonc 
Suite 420 
1920 N S t r u c t , N.W. 
Washinqton, DC 20036 

Dear John: 

Thank you f o r your l e t t e r t o me of February 17, 1998 on behalf 
of Port Orange Paper Coinpany. 

Upon review, CSXT feelB, at t l i i s time, t h a t nuttleracnt 
diBcnissions wouid not be pr<Klu<:tive and th a t each p a r t y should 
continue t o advocate i t c own p o s i t i o n before the STB regarding the 
proposed Conrail t r a n s a c t i o n . I f the transaction I s approv>?a, and 
us CSXT goins experience i n the operation of the Conr a i l l i . i o s t h a t 
are t o be al l o c a t e d t o ua, I am confident t h a t the CSX'I' co»i.iercial 
pcopic w i l l bc u i l l i n q Lo review these itemu w i t h Fort Orange 
o f f i c i a l s at the apprapriato time. 

Very t r u l y yours, 

/^CLA. 
J ^ h n ^ . HuwHK, J r . 

JWH/jso 

* * TOTHt PflGE.e2 * » 
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Hon. Vernon A. Wiiliams 
Secretary 
Surface T r a n s p o r t a t i o n Board 
192 5 "K" S t r e e t , N.W. 
Washington, D.C. 20423-0001 

February 2 3, 1998' - ^S^^^^ 

RE: Finance Docket No. 33368, CSX Co r p o r a t i o n , et a l . --
Con t r o l and Operating Leases/Agreements -- C o n r a i l 
Inc.,, «gt, . ^ i , ; 

Redland-4 

COMMENTS OF REDLAND OHIO. INC. 

Dear Secretary W i l l i a m s : 

I am w r i t i n g on behalf of Redland Ohio, Inc. 
("Redland") i n connection w i t h the above-captioned proceeding. 
As i s e s t a b l i s h e d under the Board's procedural schedule, Redland 
i s p e r m i t t e d today t o f i l e w i t h the Board a b r i e f ir. support of 
i t s "Opposition, Comments and Requests f o r P r o t e c t i v e C o n d i t i o n s " 
f i l e d on October 21, 1997, as "Redland-2." I n l i e u of a b r i e f , 

On November 26, 1997, Redland Ohio, I n c . , submitted a 
l e t t e r addressed t o the Board and served an a l l p a r t i e s of record 
which should have borne the d e s i g n a t i o n "Redland-3" but d i d not. 
Since the document f i l e d today w i l l be the f o u r t h f i l i n g t o be 
included i n the Board's procedural record, Redland Ohio, I n c., 
requests t h a t the Board accept t h i s submission as "Redland-4." 
and i t apologizes f o r any inconvenience t h a t may have r e s u l t e d 
from f a i l i n g t o p r o p e r l y "docket" i t s l e t t e r of November 26th. 

November 
Redland-2 was m o d i f i e d by w^y of a l e t t e r f i l i n g of 

26, i9^' 'y (See f o o t n o t e one, above.) As the record 
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Redland i s o f f e r i n g instead t h i s modest series ct coimments to 
c l a r i f y i t s p o s i t i o n concerning the series of r a i l r o a d control 
and operating transactions encompassed in Finance Docket No. 
33388. ' 

By v i r t u e of Redland's e a r l i e r f i l i n g s , the Board 
should be aware that Redland objected to the Transaction 
p r i n c i p a l l y because of i t s concerns that i t s r a i l service post-
Tronsaction w i l l be less s a t i s f a c t o r y than that i t receives 
today. (Redland i s cu r r e n t l y served by a l l three major class I 
.-ailroads in the east.) The Board should also be aware th a t , 
should i t approve the Transaction, Redland has requested 
prot .ctive r e l i e f focusing on future CSX service and access to 
the Wheeling (. Lake Erie Railway Company ("W&LE") . (See 
Conditions 1 and 3, Redland-2 at page 5.) For the reasons set 
f o r t h below, Redland w i l l withdraw both i t s opposition to the 
Transaction and i t s request for Condition 1 as presented i n 
Redland-2.' However, Redland continues to request that the W&LE 
be granted access to i t s f a c i l i t i e s by way of trackage or haulage 

w i l l r e t l e c t , by i t s l e t t e r of November 26, 1997, Redland 
modified i t s request for r e l i e f by withdrawing one of i t s 
requested conditions (Condition 2) and related t xt found in 
Redland's f i l i n g of October 21, 1997. 

- This series of transactions shall be referred to 
hereafter as the "Transaction." 

* For ease of r=>ference, Condition 1 reads as follows: 

1. Where, as a result of the Transaction, NOW w i l i no 
longer he a necessary p a r t i c i p a n t i n the movement 
of Redland t r a f f i c to CSX, the Board must d i r e c t 
that -- (a) CSX is prohibited from i n s i s t i n g that 
Redland's Woodville t r a f f i c be handled by NOW; (b) 
CSX i s required to provide d i r e c t switching 
services to Redland's Woodville f a c i l i t y ; and (c) 
wherever permissible, CSX must arrange to 
terminate any contracts that require NOW to 
provide switching or other intermediate services 
between Redland's Woodville f a c i l i t y and the 
nearest CSX connection. 
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ri g h t s to Maple Grove, OH (and to a connection there with the 
Northern Ohio & Western Railway, Ltd. -- "NOW"). 

Condition 1 involves Redland'd post-Transaction service 
from CSX. In p a r t i c u l a r , Redland i s alarmed about the 
p o s s i b i l i t y that i t w i l l be served i n an unnecessa.ily 
i n e f f i c i e n t manner by CSX (and a short l i n e railroad) at 
Woodville, OH, a point that CSX would be able to serve d i r e c t l y 
a f t e r the Transaction is consummated. F a i r l y recently, Redland 
presented i t s concerns in w r i t i n g to counsel for CSX. A copy of 
that l e t t e r (hereafter, the "Letter") i s attached hereto as 
Exhibit A. The Letter, dated February 11, 1998, sets f o r t h 
c l e a r l y and in d e t a i l the basis for Redland's concerns. Although 
the service issues set f o r t h i n the Letter are presented i n a 
completely straightforward manner, CSX has to t h i s point proven 
wholly incapable of responding d e f i n i t i v e l y . 

Redland could have drafted and f i l e d an extensive b r i e f 
to address a r e l a t i v e l y narrow and very s p e c i f i c r a i l service 
issue that e i t h e r may or may not arise post-Transaction. Redland 
regards that approach as excessive. I t may well be that CSX w i l l 
u l t i m a t e l y confirm that i t w i l l not subject Redland to avoidable 
and i n e f f i c i e n t service, especially since i t would not appear to 
be in CSX's best i n t e r e s t s to do so in the f i r s t place." Because 
of t h i s , Redland need not now burden i t s e l f or the Board with a 
request for protective r e l i e f that may u l t i m a t e l y prove 
unnecessary. Furthermore, although not f u l l y convinced that i t 
w i l l receive acceptable service post-Transaction (compared to 
what i t receives today), Redland i s prepared to allow CSX and NS 
to prove themselves. Therefore, Redland withdraws i t s opposition 
to the Transaction. 

At ieast one CSX representative who spoke with 
Redland's counsel acknowledged that a NOW-CSX routing for 
Redland's Woodville t r a f f i c did "not seem to make sense." 

Given the r e l a t i v e l y simple matter presented i n the 
Letter, Redland i s dismayed by just how poorly and slowly CSX has 
handled i t s in q u i r y . I f i t s response to t h i s l e t t e r i s any 
indi c a t i o n of the type of service CSX intends to o f f e r i n the 
future, then Redland must convey to the Board i t s deep concern 
over CSX's capacity and desire to provide t r u l y responsive, 
customer-oriented service. 
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Redland recognizes that the B^.-rd w i l l continue to 
exercise j u r i s d i c t i o n over the Transaction even a f t e r i t has been 
consummated, assuming the Board grants the Application i n the 
f i r s t place. Redland wishes to make abundantly clear that i t 
intends to p a r t i c i p a t e f u l l y i n the oversight phase of the 
Board's review. I f , a f t e r i t assumes operation of the l i n e 
serving Redland's Woodville plant, CSX should permit the 
i n e f f i c i e n t handling of Redland's t r a f f i c (as outlined i n the 
L e t t e r ) , then Redland w i i l return to the Board to seek protective 
r e l i e f and any appropriate monetary damages. 

.As mentioned above, although Rediand withdraws i t s 
opposition to the Transaction, and w i l l e f f e c t i v e l y hold i n 
abeyance i t s concerns regarding future CSX service, Redland 
continues to stress that i t wholeheartedly supports W&LE's 
request for trackage/haulage r i g h t s to Maple Grove, OH. Redland 
is c u r r e r i t l y foreclosed economically from competing i n those 
markets that W&LE serves exclusively today, and yet such mt'.rkets 
o f f e r Redland some of i t s greatest opportunity. Redland 
recognizes that the revenue p o t e n t i a l f or W&LE at Maple Grove 
(and interchange there with NOW) would go some distance i n 
keeping W&LE solvent post-Transaction, and Redland i s aware that 
W&LE has requested trackage/haulage r i g h t s access to t h i s 
interchange point. The Board should grant W&LE's request for 
access to NOW (and, via NOW, Redland). 

Redland urges the Boaro to consider c a r e f u l l y the 
pot e n t i a l impacts of t h i s Transaction upon smaller-sized shippers 
such as i t s e l f . I t has issued these comments today, i n l i e u of a 
b r i e f , so as to e f f e c t i v e l y express i t s p o s i t i o n and sc as not to 
overly tax the Board. Redland's service concerns are v a l i d , and 
i t has duly noted them in the procedural record. As stated 
above, Redland reserves the r i g h t to return to the Board during 
the oversight phase of t h i s proceeding i f CSX should subject i t 
to avoidable operating i n e f f i c i e n c i e s or si m i l a r abuses post-
Transaction. F i n a l l y , Redland urges the Board to act responsibly 
toward W&LE, and open up market access that i s mutually 
ben e f i c i a l to both Redland and t h i s regional r a i l r o a d . 
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Respectfully submitted, 

fUAjci^.^/CLJ-
Robert" A. Wimbisii 

Counsel for Redland Ohio, Inc. 

Attachment 

cc: David Chapman 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s 23rd day of February, 
1998, served copies of the foregoing document upon the Primary 
Applicants, ALJ Jacob Leventhal, and a l l parties of record by 
means of U.S. mail, f i r s t class postage prepaid, or by means of 
more expeditious delivery. 

Kobert A. Wimbish 
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February 11, 1998 

Esq. Charles M. Rosenberger, 
Senior Counsel 
CSX T r a n s p o r t a t i o n , Inc 
500 Water S t r e e t - J150 
J a c k s o n v i l l e , FL 32202 

RK: Finance Docket No. 33388, CSX Cor p o r a t i o n , et a l 
C c n t r o l and Operatinq Leases/Agreements 
l n c . , et a l 

C o n r a i l 

Redland Ohio, Inc. 

Dear Jock: 

I am w r i t i n g on behalf of Redland Ohio, Inc. 
("Redland"), a CSX customer c u r r e n t l y p a r t i c i p a t i n g i n the above-
captioned proceeding. As promised, I am w r i t i n g w i t h the 
e x p e c t a t i o n t h a t we may together be able t o r e s o l v e what appear 
t o be c e r t a i n misunderstandings about c u r r e n t and f u t u r e CSX 
se r v i c e t o and from Redland's (:a(.:xliLy a t Woodville, OH. I t we 
are able t o resolve these apparent misunderstandings, and i f CSX 
can c o n f i r m how i t intends t o p r o v i d e s e r v i c e t o and from 
Redland's Woodville p l a n t p o s t - T r a n s a c t i o n , then I would be 
w i l l i n g t o recommend t o Redland t h a t i t withdraw from the subject 
STB proceeding. 

As you may r e c a l l , Redlarid's concerns i n v o l v e only one 
of i t s two f a c i l i t i e s i n the g r e a t e r Toledo area -- Redland's 
p l a n t at Woodville, OH. Further, Redland's concerns i n v o l v e 
t r a f f i c t o and f r o n the Woodville f a c i l i t y t h a t i s today handled 
by CSX v i a the Northern Ohio U Western Railway, L t d . ("NOW") 
connection at T i f f i n , OH. We understand t h a t i f the T r a n s a c t i o n 
i s consummated, CSX w i l l a c q u i r e a C o n r a i l l i n e t h a t extends from 
Toledo southward t o Woodville, OH. As a r e s u l t , we have been 
informed t h a t Redland t r a f f i c (from Woodville and Redland's other 
p l a n t at M-: v i e r s " i l l e , OH) w i l l no longer be interchanged w i t i i 
CSX at T i f f i n , and that a_ll_ Redland t r a f f i c handled by CSX w i l l 
be routed over the newly acquired C o n r a i l l i n e t i i r o u g h Toledo. 

I f our understanding set t o r t h above i s c o r r e c t , then 
CSX w i l l be able d i r e c t l y t o serve Redland's Woodville p l a n t j u s t 
as Conr.iil does today. As f o r Redland's Woodville t r a f f i c t o and 
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from CSX, "here would no longer be any p r a c t i c a l need f o r NOW to 
p a r t i c i p a t e i n the movement of t h i s business. Indeed, NOW's 
p a r t i c i p a t i o n in the handling of t r a f f i c from Redland's Woodville 
plant to a CSX interchange (also at Woodville) obviously would be 
i n e f f i c i e n t , c o s t l y and unnecessary f o r both p a r t i e s . 
Nonetheless, according to David Chapman (Redland's t r a f f i c 
supervis'jr) , CSX's Derek Smith has stated that CSX would require 
Redland's Woodville business to be handled by NOW post-
Transaction. Unless there exists some provision i n CSX's 
e x i s t i n g contracts with Redland that necessitate such an 
operation, we cannot imagine why CSX would take such a po s i t i o n . 
(Clearly, Redland desires service from CSX d i r e c t l y wherever 
possible, rather than the less e f f i c i e n t NOW-CSX routing.) 
Perhaps t h i s i s merely a misunderstanding, and i f so, we would 
l i k e to receive w r i t t e n confirmation from CSX that NOW would not 
be unnecessarily inserted i n t o the movement of CSX t r a f f i c to and 
trom Redland's Woodville plant. 

I f CSX believes that e x i s t i n q contracts between i t s e l f 
and Redland (or Redland's customers) necessitate NOW's handling 
of Redland's Woodville business post-Transaction, then we would 
appreciate f u r t h e r explanation of CSX's p o s i t i o n . Absent such 
c l a r i f i c a t i o n regarding CSX's perception of i t s contractual 
cotmitments with NOW, Redland expects that CSX w i l l be f u l l y 
w i l l i n g and able to confirm i n w r i t i n g that i t v ; i l l serve 
d i r e c t l y Rf^dland's Woodville f a c i l i t y . Further, we would expect 
that CSX would commit not to include i n future contracts 
involving Redland's Woodville t r a f f i c any provision that would 
bind Redland or i t s shippers to rely upon NOW service where 
d i r e c t CSX deliv e r y i s ~- or i n the future w i l l be -- possible. 

We wish to make p e r f e c t l y clear that our concerns focus 
only on. the future role of NOW i n the movement of Redland t r a f f i c 
to and trom Redland's Woodville f a c i l i t y . We do not ask you to 
opine as to what e x i s t i n g Conrail contracts with Redland provide, 
because we do not an t i c i p a t e that any of those contracts w i l l 
have terms extending beyond the Transaction's cor.summation date. 

I t r u s t that t h i s l e t t e r c l a r i f i e s Redland's concerns, 
and 1 thmk lhat you w i l l agree that Redland's objectives i n t h i s 
matter are f u l l y consistent with CSX's in t e r e s t s . I f CSX can 
provide us with confirmation and commitments (as spe c i f i e d above) 
regarding CSX's service objectives at Woodville post-Transaction, 
i t would be possible for Redland to withdraw i t s opposition and 
i t s remaining request f o r conditions i n t h i s proceeding. 

Natui-ally, I have already begun preparing Redland's 
b r i e f toi' February 23rd, but I sincerely hope that i t w i l l not 
need to be f i l e d . I urge you to respond to t h i s l e t t e r as soon 
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as you are able, i n order that .edland and CSX may both avoid 
addressing Redland-related issues on the 2 3rd. As you know, ^ 
w i l l make myself as available to you as possible so that I can 
quickly respond to your telephone contacts. I do expect that you 
w i l l need to contact me by phone i n response tho t h i s l e t t e r . 

Thank you f o r your i n v e s t i g a t i o n i n t o t h i s matter thus 
fa r . I look forward to hearing from you soon. 

Sincerely, 

Robert -\. Wimbisii 

Counsel for Redland Ohio, Inc. 

cc: David Chapman 



STB FD 33388 2-23-98 D 185857 



TROUTMAN SANDI.RS LLF 

1 I M K l I 1 S W 

s l I I I ?0(i I A M 

W \S I I I S I . 1 O N , l> ( J O ' l l l * K I 4 

t i l l f l l ' I N t 2(>; 274 ; . J5 I I 

I \< S I M M l i ; o : : 7 4 2«>'4 

Willun, A Mi.liins . T 7 i*^ 2112 274 2')^\ 

I cbniarv 2}. I')')S > i U S > , 

H A M ) i ) i : i . i \ I % ; r 
riic Ilononibic \'cnion ,\ Williams " * i** 

Siirl'acc TniiisportalHiii Boanl 7^ ^ srf 
l')2.S K Street. NW >̂ .^ .7 
Room 71 1 "-.̂  ^ 
W a.shinglon. DC. 2042^ 

RV: I-inance Docket Ntv .^3.^SS, ( .S.V ( or/xirtii un and ( S'.V Tritn.sporttititni. hi, , 
Xoi/nlk .Siutllicni ( orpoillllllli anil Xorfiilk Stnuhi rn R,iil\\\t\ C nmpiiin - ('oiunil ttnd 
<l/H iitiiiiii /.t i/.vc.s .li^icciiuiil.'i -- ( Diinitl llll. and ( 'on.solidaled Rait (''upoiation 

Dear Secrelarv Williams: 

I iicloseii lor film;.: m the abo\e eaptii>neil docket are the original aiui tueiitN-tixe copies 
ol the Witluhau al of Responsn e .Application by Ncw 'S ork State I lectric and Uas C orponition 
and Statemenl ol Suppi^r! lor Primary .Application ("NS SI ( i-21"). 

I he text ol thi^ pleaclirg is conlained on the enclosed .^..s-inch diskette. Please date 
stamp ihc enclosed extni cops orthcjileadini; and retuni it to the messenger tor our tiles. 

FED 2 r'̂ oq 
Sincerely \ ours. 

/ • .y ^y ^ 
K^'.y^-: 
William A. Mullms 
.VttonicN I'or Nev\ ork State !lectric iV; Cias Corp. 

lnclosure 
ce: I he i lonorable .lacob I excnth. 

All Panics (̂ t Record 



NVSF.(^2I 

B H OKK I IIK 
Sl RK \( K I RANSI'OR I A HON BO \RI) 

KINANX K IKK KKT NO. .̂ .V̂ SS 

C S \ ( ORI'ORA I ION \ M ) ( S \ I R WSPOR I A I IOS, IN( NORKOI K 
S O I n i K R N (ORPORA I ION AND NORKOI K SOI IIIKRN R Ml \ \ A^ (OMPANV 

- ( ON I ROI ANI) OIM RA riN(; I KASKS A(.RKKMIKN I S --
( ONRAII. IN( . AND (ON.SOl IDA I KI) RAll. C ORI'Ot A I ION 

\MTUDRWN Al OK RKSPONSIN K APP! K \TION BV 
NKW ^ORK S I A I K Kl K( I RK AN1)(; VS (ORPOR \ I ION 

AND SI AI K.MKN I OK Sl Pi'ORI KOR PRI.MAR^ APPI.K Al ION 

W M I IAM A. Mi l l INS 
SANDRA I .BROWN 
DW ID ( . RKKN KS 
I ROl IMAN SANDKRS I I P 
1300 I S I RKK I . N.W. 
S l n K 500 K AS I 
W AS1IIN(; ION. I).( . 2000f̂ -3.̂ 14 
202-274-2M50 (PHONK) 
202-274-2MM4 (KAX) 

A I ^()RNK^ S KOR NKW \ ()RK 
S KA KK KI K( I RK ( ; A S 

(ORPORAIION 

I chrii:u \ 2.V l«)«)S 



BKKORKINK 
SrRK \( K TRANSPOR l A I ION BOARD 

KINAN( K IK)( kKT NO. .̂ 3.̂ 88 3<^^ ^ ^ 

( S \ ( ORPORA I ION AND ( S \ I RANSPOR I A I ION. IN( .. NORKOI K 
S O i n i K R N ( ORPORA I M)N ANI) NORKOI K SOI I IIKRN RAII W A\ (OMPAN^ 

-- (ON I ROl AND OPKRA I IN(; I KASKS A(;RKKMKN I S --
(ONRAII IN( . AND (ONSOI IDA I Kl) RAII (ORPORA l ION 

W I I IIDRAW Al OK RKSPONSIN K APPI K ATION B^ 
NKW NORK S I A I K Kl K( I RK AND (.AS (ORPORA I ION 

AND S I A I KMKN I O K S l PPOR I KOR PRIMARY APPI K A I ION 

New ^•ork State 1 lectric t'v Clas C'orporation (" '̂̂ 'S[•CJ") hereby withdraws its responsive 
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- CONTROL AND OPERATING LEASES/AGREEMENTS -
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Richard P. Bruenin^ 
Robert K. Dreiling 
KANSAS CITY SOLTHERN INDUSTRIES 

114 West l l t h Street 
Kansas Cit>, Missouri 64105 
Tel: (816)983-1392 
Fax: (816)983-1227 

William A. Mullins 
Sandra L. Browu 
David B. Foshee 
TROITMAN SANDERS LLP 

1300 I Street, N.W. 
Suite 500 East 
W ashington, D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attorneys for The Gateway Western 
Railway and The Gateway Eastern 
Railwav 

Februarv 23, 1998 



BKKORK THE 

SLRKAt K TRANSPORIATION BOARD 

KINAN( K D()( KKT NO. 33388 

( S \ CORPORATION AND ( S \ TRANSPORTATION. INC.. NORFOLK 
SOUTHERN (ORPORA I ION AND NORKOLK SOI 11IKRN RAll W AN (OMPANV 

- (ONTROI AND OPKRAI IN(; 1 KASKS A(.RKKMKNTS --
CONRAIL IN( . AND C ONSOLIDATED RAIL CORPORATION 
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INTRODLCTION 

Gateway Western Railway C ômpany ("GV '̂WR") and Gateway Eastem Raiiway 

Companv ("GWFiR") (CjWVVR and GWhR collectively referred to as "Gateway") submit this 

bnet to assist the Surt'ace Transportation Board in detemiining whether .Applicants should be 

allowed to v iolate contractual provisions and well-.settled Board authonty bv assigning Conrail's 

trackage nghts over Gateway's lines lo CSX w ithout the consent of Gatew ay, especially in light 

of" thc tact that CSX has not presented any evidence to support a statutory override ofthe 

contractual consent provisions 

In the Pnmary .Application. CSX and NS requested that the Board ailow them to conduct 

operations over all ofthe routes of Conrail. even those routes where Conrail operates pursuant to 

trackage nghts agreements and iiotw ithstanding any provisions in such agreements prohibiting 

Conrail's unilateral assignment ofits rights to another entity (.Application. \ 'ol I at 94-95). 

Two important irackage nghts agreements between Conrail and Gateway are subject to 

Applicants' request Those agreements, which grant C\inrail access to Gateway s terminal 



trackage in East St. Louis, Illinois, expresslv require Cjateway's consent pnor to any assignment 

ofthe trackage nght: to a third party, such as C"S.\ 

It IS undisputed that .Applici-'.-its did not obtain, nor did they ever seek to obtain, 

Gatewav's consent to tlie proposed assignment ofthe trackage nghts Instead. .Applicants 

purport to rely on Section 1 L'>21 ofthe .Act to exempt them from obtaining Gateway's consenl. 

Applicants failed to tile a temnnal trackage nghts application pursuant to Section 111'>2 ofthe 

Interstate Commerce Termination Act —as is nomially required w hen attempting to gain access 

to another camer's temnnal trackage w ithout the ow ner s consent. Even if .Applicants could 

avail themselves of Section 11321 in this proceeding, Appiicants have failed to provide any 

evidence in their .Application or Rebuttal Comments to support such an exemption. Furthermore, 

because .Applicants have wholly ignored the contractual and statutory requirements for an 

assignment of Conrail s .raekage nghts lo CS.X. the Board should deny .Applicants' request tbr 

relief to the extent thaf it concems Gateway's facilities in East St. Louis. Illinois. 

ST.ATEMENT OF F.ACTS 

In the Pnmary .Application. CSX and NS requested that the Board issue "a declaratory 

order that CS.X and NS w ill have the authonty to conduct operations ov er the routes of Conrail 

covered by Trackage .Agreements noiwiihsianding any clauses in any such agreements 

purporting to limit or prohibit Conrail's unilateral assignment of its operating nghts to anoiher 

person." (.Application, \ ' i . . I at 94-95). It appears that two separate trackage nghts agreements 

beiween Conrail and Gateway are subject to .Applicants' request.' 

• The trackage nghts agreements at issue are attached as Exhibits o and 7 to ihe Comments Of 
The Gateway W estem Railway And The Gateway Eastem Railway (GWWR-3. Exhibits 6-7). 
The agreements also arc descnbed in detail in th se Commenls. (Id. al 5-S). 



The first agreemeni, dated Nov ember 18. 1988. granted certain trackage nghts lo Conrail 

over approximately 2 ? miles of C]ateway's tracks between Missoun Avenue and Cahokia 

Marine 1 ermmal in East St Louis. Illinois (heremafter ret'en-ed to as the "0 to Cahokia 

seement") 1 he second agreement, dated .lanuary 28. 1994. granted trackage nghts to C'onrail 

over approximatelv 1 9 miles of Cjateway's track between the Q Connection and Willows in East 

St, Louis. Illinois (hereinafter referred to as the "Willows lo 0 segmeni"). Each of these 

aureements contains an express provision prohibiting the assignment of Conrail's trackage nghts 

w Ithout the prior w ntten consenl of Gateway. {.See GWWR-3. al 50. "6). 

Conrail eurrently uses the trackage nghts granted in the agreements to move ils trains 

from Its Rose Lake N ard in St. Louis to the Cahokia Manne Temnnal in East St. Louis, Illinois. 

(/(/ at f>) Because Conrail has a limited market coverage, il moves a limited number oftrains 

per week across the trackage segmenls (.Vtr id. at 81). In fact. Conrail's limited potential for 

use ofthe trackage nghts was a pnmary consideration in Gateway's initial decisions to grant the 

trackage nghts to Conrail. {Id at 6). 

Despite the limited use by Conrail, these trackage segments are used heavilv by Gateway 

and olher trackage nghis lenants. Because the Q Connection is a crossover ofthe TRR.A"s line, 

all of Gatewav's traft'ic interchanged with C\-)nra-' and CS.X must traverse it and the Willows to 

0 segment (Id.). In addition, the Q to Cahokia segment, logether with a paired track segment 

jointlv owned by Gateway and SPCSL, curtently constitute a heavily used route by the owners 

and trackage nghts tenants. {Id ) Finallv, due to the acquisition of Gatew ay by Kansas City 

Soulhem Transportation Co., Gateway 's own traffic on the Irackage segments has grown in the 

past year and continues to do so {Id ). 



By their request, .Applicants seek to assign Conrail's Irackage nghts over 

Gateway's tracks to CSX despite the fact that the trackage nghts agreements contain bargained-

for provisions that prohibit the assignment ofthe nghts without the express wntten consenl of 

Gatewav I he Board should deny .Apphcants" request because: (a) C]ateway does not con.sent to 

the assignment ofthe trackage nghts to CSX. (b) .Applicants have tailed to file a tem-iinal 

trackage nghts application as required by Section 1 1 lo2 ofthe Interstate Commerce Termination 

.Act. (c) .Applicants have failed to provide any evidence to demonstrate that CSX"s operations 

over the segments are necessary to carry out the proposed transaction as required by Section 

I 1321 ol the Act. and (d) public policy dictates that the Board allow the parties lo negotiate 

pnvately all ofthe terms ofthe proposed trackage nghts for CSX. 

1. The Board Should Not Allow Applicants To N'lolate The Express Terms Of The 
Trackaee Riiilits .Aereements Between C onrail .And Cjatewav 

The trackage nghts agreements beiween Conrail and Gateway for the 0 'o Cahokia and 

Willows to 0 segments expressly prohibit the assignment ofthe trackage nghts without the pnor 

wntten consent of Gatewav It is not disputed that .Applicants did not obtain, nor did they seek to 

obtain, the consent of Gatew ay for the proposed assignment of Conrad 's irackage nghis lo CSX. 

Because Cuiteway does not consent to the p'-oposed assignn.ent. the Board should deny 

.Applicants' requesi for relief 

The agreement for ihe 0 '̂"» ĉ ahokia segment contains the following language which 

generallv prohibits the assignment ofthe trackage nghts withoul the express consenl of Gatewav 

>'ither party hereto shall transfer or assign this Agreement, or any of its nghts, 
interests, or obligations hereunder, to any person, timi, or corporation without 
obtaining the pnor wntten consent ofthe other party to this .Agreement; provided, 
however, that such consent shall not be necessary if such transftr or assignment is 
to a purchaser, successor, or assign ofall or substanuallv all oflhe rail properties 



ofone ofthe parties hereto or to a purchaser, successor, or assign ot [Gateway's] 
mterest in the Subject Trackage or any portion thereof 

((.W W'R-3. at 50).' 

In addition, the agreement for the Willows to 0 segmeni prohibits the assignment ofthe 

trackage nehts without the express consenl of Gateway: 

Neither party hereto shall transfer or assign this Agreement, or any of its nghts. 
interests, or obligations hereunder, by merger or otherwise, to any person, firm, or 
corptiration vvithout obtaming the pnor wntten consent oflhe other party to .his 
.Agreement 

(GWWR-3. at "6) 

These contractual provisions are in place to protect the parties against the exact type of 

abuse that Applicants advance here. One oflhe choices thai a party has in considenng a business 

transaction is w ith w hom to transact the business. A party may be willing to enter into a contract 

w lth one person, bul nol w ith another person, for any number of reasons. For example, thc 

charactenstics ofone party (with regard to si/e, tmstworthiness, market position, etc.) may be so 

ditferent from another party so lhat the nsks and benefit.- ofthe proposed transaction would 

drastically change depending on the party with w hom the deal is stmck When ihe proposed 

transaction is long term, the identity of the contracting parties is even more important .As a 

result, the contracting parties often agree to prohibit the assignment ofthe contract lo protect 

againsl the introduction ofa new party that may be matenally different from the onginal parties. 

.At the time the trackage nghts agreements at issue were made. Cjateway (or its 

predecessor) considered and relied upon the chaxacler; sties ofConrail in granting the trackage 

• .Although the agreement for the Q to Cahokia segment contains a provision for the non­
consensual assignment by Conrail to a party acquinng "all or substantial all" of Conrail's assets, 
that provision is inapposite here because CS.X is acquinng only approximately 50° o of Conrail. 
B\ definition, this cannot constitute "all or substantially all" of Conrail's assets, { êe GWWR 3, 
ai'8). 
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nehts at issue. Conrail was limited in si/e and served a limited market temtory . Based on lhe 

charactenstics ofConrail, Gateway projected that Conrail's use ofthe facilities would be limited 

b> the amount oftraffic that its system could generale. {.Sec GWWR-3. at 6). For these reasons, 

(iatewav chose to contract with Conrail 

Here, without the consenl of Cjateway. .Applicants seek to assign Cfonrail's trackage nghts 

to C'SX and force Gateway to deal with CS.X despite the fact that CS.X is drastically d tt'erent 

from Conrail Applicants have made clear that CSX is nol simply seeking to purchase and 

operate the Conrail system as it curtently exists. Instead, CSX is seeking to add a portion of 

Conrail's svstem to CSX s current sysiem and operale as a unified railroad .As a result, the 

traf tic that C S.X poten'ially would move over Gateway's facilities is significantly more than the 

traffic Conrail currently moves over this same segment. Because the ..pacity of Gateway's 

facilities IS limited, a user as large as CS.X. especially with the addition ofa portion ofConrail. 

nev er vvould have been granted trackage nghts over these segments, on the .ame terms and 

conditions as Conrail. 

In their .Application and Rebuttal Commenls, .Applicants did not dispute that the proposed 

substilulior of CSX in lhe place ofConrail would drastically change the burden^ and benefits of 

the parties under the trackage nghts agreements, nor did lhey dispule that the agreements prohibit 

their assignment without Gateway's consent. L'nder the proposed assignment. Gateway would 

be torced, w ithout its consent, to deal w uh a party lhal is dramatically different than the party 

w lib whom It chose to contract. .Accordingly, by requesting the Board to disregard the 

contractual restnction prohibiting the assignment of Conra!"s trackage nghts w ithout the consenl 

of Gateway, .Applicants seek to accomplish the exact abuse that the contractual provision w as 

designed to prevent. 



In essence, .Applicants seek an order from the Board lhat allows them to violate the 

express tcmis ofthe trackage nghts agreements between Conrail and Gateway. For the foregoing 

reasons, the Board should not allow .Applicants to violate the terms of those agreements by 

assigning Conrail's trackage nghts to CSX without the consenl of Gatew ay 

H. CSX Must File A Temnnal frackage Rights .Application ( nder Section I I IM2 TO 
.Attempt To (jam .Access Over Gatewav's Facilities 

It IS irue that if certain statutory provisions are follow ed an owner s consenl is not alw ays 

required for another railroad to obiain access over the tracks of a non-consenting party; Section 

11102 oflhe Interstate Commerce Termination Act sets out the procedure for a rail camer tc 

attempt to obtain access to another carrier's terminal trackage withoul the owner's consent. 49 

L .S.C. 1111)2 Hovvever. an attempt to avoid complying w ith the procedural and evidentiary 

requirements of Section 11102, .Applicants merely requesied that the Board assign Conrail's 

contractual trackage nghts to CSX Because the relief lhat .Applicants actuali esire is an aw ard 

of temnnal trackage nghts over Cjateway's facilities in East St. Louis, Illinois. CSX is required fc 

file a terminal trackage nghts application and satisfy the procedural and evidentiary requirements 

of Section 1 1 1(»2 ofthe Interstate Commerce Termination Act. 

Section 11102 provides in pertinent part. 

The Board may require terminal facilities, including main-line iracks for a 
reasonable distance outside of a terminal, owned by a rail camer prov idmg 
transportation subject to the junsdiction ofthe Board to be used bv another rail 
camer ifthe Board finds that use to be practicable and in the public interest without 
substantially impainng the ability ofthe rail camer owning the facilities or entitled 
to use the facilities to handle its own business 

49 I S.C. sj 11102(a). ll IS well-seuled aulhonty that a railroad lhat desires access over anoiher 

railroad's facilities must file a terminal trackage nghts application under Section 11102—even in 

the c ^niext ofa merger or line acquisition proceeding. See CS.\'Corp. - Control - Chesste and 
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Seaboard C.L.I, Finance Docket No 28905 (Sub-No 11. 363 I.C.C 584 (1980), I nton Paafic 

Corp . et al - Control - .Vfo.voi/r/ pacific Corp . et al. Finance Dockei No 30000. 366 LC Ĉ  462 

(1982). Rio (iraiide Indies et al -- I'tireha.se and Related Frackage Righis - SOD Line Railroad 

('tmipain Line Between Kan.sas C 'ttr and C hicago IL. Finance Dockei No 31505. Decis'on No. 6 

(ICC Sen ed November 15, \9S9): Rio (irantle liulus . lne etal - Purchase and Truckage Rights-

Chicago. .Missouri ct H'eslcrn Railwax Companv l.me hetween .St. Ltjuis. MO and Chicago. IL. 

Finance Docket No. 31522, 5 I C .C 2d 952 (1989) and Cnton Pactfic Corp . et al - Control and 

.Merger .Stnithern Paciite Rail Corp.. et al . Finance Docket No. 32760, Decision No. 63 (STB 

Served Dec 4, 1996) (Herematter " f P .ST"). 

Section 11102 ensures thai an ownc^ of rail facilities will nol be depnved ofthe use of its 

propertv w ithout adequate due process of law . adequate compensation, and an opportunity to 

resolve operational difficulties. The procedure set oul in Section 11102 requires the applicant to 

demonstrate that the proposed usage is practicable and in the public interest. Section 11102 also 

prohibits an award of terminal trackage nghts ifthe usage would substantially impair the cunent 

users' ability to handle their own business over the trackage or ifthe relief is not operationally 

feasible. Moreover, Section 11102 provides a fomm for the owner to pursue appropnate 

conditions and compensation for the u.se of its facilities in the event that the parties are unable lo 

agree on those issues. 

It IS undisputed that Applicanis did not file a temnnal trackage nghts application under 

Section 11102. Applicants also failed to provide any evidence lo show that an aw ard of the 

terminal trackage nghts would be practicable and in the public interest. In fact, the only 

evidence in the record show s that the introduction of any new traffic, and particularly CSX unit 

coal trains, would not be practicable and would impair the current users' ability to handle their 
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own traffic on thos-' segments. As explained in Ciatewav "s Comnients. the extensive market 

coveraee of CSX's svslem. when added to the market coverage ofthe portion of Conrail's 

svstem thai CSX will assume, significantly changes the potential use ofthe Irackage segments at 

issue. (.Vff CWWR-3. .it 6) For example, because C"onrail serves a limited nuniber of coal 

mines, it currentlv nioves very little eoal to the C ahokia Manne Terminal tor transloading to 

baree. However, if CSX acquires the portion ofConrail lhat it proposes to acquire, the new 

system will have access to far more coal mines and the potential for CS.X coal trains across the 

trackaee segmenls increases dramatically. (.Vff GWWR-3. at 7). 

In the few sentences that .Applicants devoted to their requesi for assignmeni of trackage 

nghts in their Application and Rebuttal Commenls. Applicants have allempted lo rely solely on 

49 L'.S.C. 11321(a) as authorily for the assignmeni of terminal trackage nghts. Seciion 11321 

provides that a person participating in an approved merger is "exempt from antitmst laws and 

from all olher lavv . as necessary lo let fhat person carry ouf fhe transaction " 49 C.S.C. ^ 

11321(a). Applicants' sole reliance on Section 1132 (a) is misplaced, however, because if the 

tracks in question qualify as "temnnal tracks" (such as fhe fracks govemed by fhe 

t onrail Gatewav trackage nghts agreements) then Section 11321 cannot be used to ovemde the 

contractual provisions tound in the trackage nghts agreements in the absence of a terminal 

trackage nghts application under Section 11102. 

I nder the mles of sfaiutory constmcfion. the Board must interpret Sections 11102 and 

11321 tei be consistent whenever possible Local 478 Trucking and .Allied Industries Pension 

Fund V. .hivne, 778 F. Supp. 1289 (D.N.J. 1991). In other words, the Board must regard each 

statute as effective wherever possible, absent clearly expressed congressional inient lo the 

conirary . .Muller v. Luian, 928 F.2d 207 (6th Cir. 1991), C.S v. Sorquav, 905 F 2d 1 Lv (Sth 



Cir 1999). As the Board tound m ( / ' .V/'. Sections 11102 and 11321 may be ham oniously 

applied in the context of a merger. .Vff I P SP. Decision No 44 at 168-69, In addition, if 

Coneress did not intend tor Section 11102 fo apply in the contexi ofa merger or acquisition 

prtK-eeding. it eould have expressed that intent in the language ofthe staiute Congress did nol. 

however, express such an intent .Accordingly, Section ! 1321 cannot be read to exempt 

Applicants from the evidentiary and procedural requirements of Section 11102 - just as Section 

! 1321 cannot be read to exempt applicants from any other provision ofthe Interstate Commerce 

Temiination .Act. such as the labor protection provisions under Section 11347, 

The Board should nol allow .Applicants lo avoid compliance with the evidentiary and 

procedural requirements of Section 11102 by simply reciting a prayer for relief under Section 

11321. In order to comply with the Interstate Commerce Termination Act and protect the due 

process interests of Gateway, the Boa- 1 should require, at a minimum, lhat .Applicants file a 

Section 11102 terminal trackage nghts application for access over Gateway's trackage segments 

in Last Sl. Louis, Illinois. 

III. Applicants Have Failed To Address. Much Less Satisfy. The Requirements For An 
.Assienmenl Of Trackage Riehts l nder Section 1132! 

Notw Ithstanding the fact that .Applicants should have filed a terminal Irackage nghts 

application. Applicants instead rely on Section 11321 to obtain assignment of Conrail's trackage 

riehts without Gateway's consent. Howev er, even assuming Section 11321 could be used in the 

absence of a terminal irackage nghts application, .Applicants have failed lo satisfy, or even 

It should be noted that C\>ngress recentiv rewrote the Interstate Commerce Act and had the 
full opportumtv fo change the terminal trackage rights staiute. but chose not to mtxlify. repeal, 
or otherwise substantivelv change former Section 11102 See ICC Termination .Act of 1995. 
Pub, L. No. 104-88. 109 Stat 803, enacted Deceniber 29. 1995. effective January 1. 1996. 
section 11102 
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address, the statutory requirements of that Section so as to allow an assignment ofthe trackage 

rights without Gateway's consent. 

Seetion 11321 prov ides lhat a rail cartier participating in a control transaction is "exempt 

from the antitrust laws and from all other law. mcluding State and municipal law. as necessarv to 

lel that rail camer. . . carry out the transaction, hold, maintain, and operate property, and 

exercise control or franchises acquired through the transaction " 49 (" S C. ^ 11321(a) (emphasis 

supplied). The Supreme Court has held that Section 11321 "does not exempt camers from all 

law, but rather [only] from [a] law necessary to carry out an approved transaction " S'orfolk 6: 

Western Rv Co. v .-imeriean Fram Dispatchers .-iss n. I l l S.Ct. 11 56, 1166 (1991) (emphasis 

supplied) In the L P SP merger proceedmg. Commissioner Owen made the following 

observation regarding an attempted use ofthe Section 11321 exemption provision: '.Among 

those pledges [ofthe applicants to rail 'abor] is that the applicants will use fhe immunity 

provision of 49 CSC. 11341(a), now 49 I '.S.C. 1 i32!(a), only to seek those changes in 

collective bargaining agreements lhat are actually "necessary" and 1 read "necessary" to mean 

"required" to implement the transaction . ." L nion Pacifc Corp . et at. - Controt and 

.Merger - Southern Pactfic Rati Corp.. et al.. Finance Docket No. 32760. Decision No. 44, slip 

op Af 251 (STB Served .Aug 12, 1996). L'nder these authorities, the statutory exemption under 

Section 11321 applies only when ovemding a law or contract is "necessary " or "required" to 

carry out a transaction approved by the Board 

The determination of w hether an exemption is necessary to carry out a iransaction is 

within fhe exclusive junsdiction of the Board. .Vff Sorfolk & Westesn. supra: Harris v l'nion 

Pacific. 952 F. Supp. 598 (N.D. ILL 199''); Railwav Lahor Executives .-iss 'n v. Southern 

Pacific Fran.sp Co . F.3d 902 (9th Cir. 1993), Potich v Burlington Sorthi:rn. Inc.. 942 F 2d 
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146" (9ih Cir. 1990). However, a detemunation bv the Board that a railroad is exempied from 

certain laws or contracts, w ithout a finding that the exempfion is necessary in order to carry out 

the transaetion. has no legal torce .See Railwav Lahor Fvecutives v. ICC, 883 F.2d 10"9. 1082 

(DC Cir. I9S9», 

In order tor the Board to make a ("inding of necessify m this case. .Applicants must 

demonstrate fhaf the Board's refusal fo abrogate the non-assignment provision contained in the 

C onrail Gateway trackage nghts agreements "is an impediment fo fhe approved transaction." 

C'.V.V-C(;r/) -C ontrol Chessie .Sys . Inc . and .Seaboard Coiist Line Imlus . Inc.. 8 l.C.C.2d "15, "21 

(1992), In addition. Applicants must demonstrate lhal the exemption w ill provide a 

transportation benefit, such as enhanced efficiency, greater safety or some other gam. Railway 

l.abor Executives ' .4ssoc. v. United States, 987 F 2d 806. 815 (1993); see also. .American Train 

Dispatchers .A.ssoc. v. ICC, 26 F.3d 1157 (D C. Cir 1994). .Applicants have failed to a'̂ dress. 

much less satisfy, these standards In their .Application and Rebuttal Comments, Applicants have 

provided no evidence to demonstrate CS.X's need to operate on these trackage nghts segments or 

that the assignment ofthe trackage nghts is necessary for CS.X to own and operate Conrail's 

assets. Instead. .Applicants have offered only the conclusory staiement that "[u]se of those 

(irackage) nghts] . . . by CS.X [] is essential to the realization ofthe benefits that this transaction 

offers." App. Vol. I at 94, There is simply no evidence or argument whaisoever in fhe 

.Application or Applicant's Rebuttal Comments lo support this statement. In addition, it is 

without quesiion lhal the forced assignment oflhe Gateway trackage nghts lo CSX will add 

nothing to the alleged efficiency, greaier safely or any other purported gam ofthe proposed 

transaction that could not be achieved in a less intmsive manner In short. Applicants have failed 

to show, and cannot show, that the abrogation oflhe trackage nghts agreements and assignment 



of Conrad's trackage nghts over Gateway to CS.X is "necessarv " to carry oul the proposed 

transaciion. 

On the confrary. the evidence shows that assignment of Conrail's trackage nghts over 

Gatewav is nof af all necessary for .Applicants fo consummate fhe proposed transaction. .Access 

to the Cahokia Manne Terminal can be provided lo CSX after its acquisition of Conrail's 

propertv without grantine CSX the neht fo conduct its own operations over the trackaee 

segments at issue The evidence show s fhaf Gateway can simply provide whatever terminal or 

interchange switching CSX may require in Easf St. Louis, Illinois all vvithout impainng the 

abihtv of Gateway, SPSCL and olher tenants to use their own terminal services. (.Vff GWW'R-3, 

af 15) In tact, because CS.X currently connects wnh GWER and GWWR in Easi Sl. Louis, 

Illinois, Gateway already conducts terminal switching services for CSX in that area. (.Vff 

GWWR-3, at 15). Finally, as noted earlier, a Section 11321 exemption is not necessary in lhis 

case because a terminal trackage rights remedy is available under Section 11102. 

.Although the abrogation of Gateway's conlraclual nghts and the assignment of Conrail's 

irackage rights over Gateway may be "convenieni" to Applicants, this action certainly is not 

"necessary " to complete the proposed transaction. .Accordingly, .Applicants have failed to satisfy 

the procedural and evidentiary siandards of Section 11321. 

IV. If The Board Allows Applicanis To Avoid The Non-.Assignment Provisions Of The 

I raekage Rights .Agreements, The Part.ies Should Be Required To Negoliate Pnvately .All 
Of The Temis Of fhe Trackaee Riehts 

Nonetheless, the Board does unlaw fully grant .Applicants the authonty lo abrogate the 

non-assignnient provisions offhe trackage nghts agreements, the Board a.Lo should abrogate the 

remairmg provisions ofthe agreenients and allow the panies to negotiate privately all ofthe 

tenns of the frackage nghts. Certainly if it is "necessarv " to abrogate the non-assignment 
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provisions ofthe Gateway agreemeni in order to carry out the transaction, then, given the 

evidence lhat CSX's operation over Gateway would be significantly different than Conrail's 

operation, il is likewise "necessary" to allow Gatewav to change other provisions of those 

agreements The terms of the trackage nehts agreements between Conrail and Gatew av were the 

result of volunlary. arm's-length negotiations between ihe two parties Due to the differences in 

characteristics between CSX and Conrail. -How ine CSX to merely subsfitute itself as a party to the 

trackage nghts agreements in the place ofConrail. without the appropnate changes to the remaining 

temis and conditions ofthe agreements, would severely disturb the balance ofthe benefits and 

burdens ofthe agreements. .Vff Section I, supra. Accordingly, ifthe Board allows the requested 

assignment (which it shoi-ld not), the Board should permit Gateway and CSX to attempt to 

negotiate pnvately all ofthe terms and conditions of the irackage nghts agreements. Such a result 

would be consistent with the Board's preference lhat trackage nghts should be negotiated 

pnvately by the parties to the agreement Burlmgton Sorihern lne et tit.. - Control - .Santa Fe 

Pacific Corp., Finance Docket No. 32549, sh^o£. At 88 (ICC served Aug. 23, 1995) 

In the event that the parties cannot agree to mutually acceptable conlraclual provisions, 

the Board should provide that the parties may submit the issues to the Board for a fair and 

equitable resolution. This condition would ensure that the parties negotiate honestly and in good 

failh all oflhe tenns and conditions of the irackage nghts In addition, such a condition would 

be consistent with the Board's long standing precedent Sec. i P SP. Finance Docket No, 32760, 

Decision 44. sliE QJ2 al 169(STB sened Aug 12. 199(,) and Decision 63, §hj2 oC al9(STB 

served Dec 4, 1996). 
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CONCLUSION 

Because Applicants have wholly ignored the contractual, procedural and evidentiary 

requirements for an assignment of Conrail's trackage nghts over Gateway's facihues in East St. 

Louis, Illinois, the Board should deny Applicants' request for relief 

Respectfully Submitted, this 23̂ ^ day of Febmary. 1998. 

Richard P Bmening 
Robert K Dreiling 
KANSAS CITY SOI THERN INDUSTRIES 

114 West 11'"Street 
Kansas Cily, Missoun 64105 
Tel: (816)983-1392 
Fax; (816)983-1227 

/Illiam .A. .Mullins 
Sandra L. Brown 
David B, Foshee 
TROL'TMAN SANDERS LLP 

1300 I Street, N.W. 
Suite 500 East 
Washington. D C. 20005-3314 
Tel: (202) 274-2950 
Fax:(202) 274-2994 

Anomeys for The Gateway Westem 
Railwav and The Gateway Easiem Railway 
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CERTIFICATE OF SERVICE 

I hereby certifv that a fme copy ofthe foregoing "Comments of The Gateway Westem 

Railway and The Gateway Eastem Railway" (GWWR-3) was served this 2r ' day ofOctober, 

1997, by hand delivery to Applicants' representatives and to Judge Leventhal, and by first class 

mail to all parties of record in this proceeding. 

('uTiam .A. Mullins 
Attorney for The Gateway Westem Railway 
and The Gateway Eastem Railway 
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CONRAIl INC . AND C ()NSOLlD.\TFD RAIL CORPORATION 

( LKTIFICATE OF SERVICE 

In accordance wilh Decision No. 57, 1 hereb> certify that a copy ofall pleadings 

(other than discovery) flled so far in this proceeding by Reading Blue Mountain & Northem Railroad 

Companv ("RBMN ") have been served on all Parties of Record that were added to the service list 

pursuant to Decision No. 57. 

Dated: December 9. 1997 

William P. Quinn / 
Eric M. Hocky 
GOLLATZ. CiRlFFIN & I-:W INC.. P C. 
213 W est Miner Sireel 
P.O. Box 796 
West Chester. PA 19381 -0796 
(610)692-9116 
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CERTIFICATE OF SERVICE 

In aceordance vvith Decision No. 57. I hereby certify that a copy of all pleadings 

(other than discoverv ) filed so far in this proceeding by Buffalo & Pittsburgh Railroad. Inc. 

("BPRR") have been served on all Parties of Record ihat were added to the service list pursuant to 

Decision No. 57. 

Dated: December 9. 1997 

,if^ 
William P. Quinn / 
Eric M. Hocky 
CiOLLATZ. c'iRIFFIN & EWING. P.C. 
213 Wesl Miner Sireet 
P.O. Box 796 
Wesl Chester. PA 19381 -0796 
(610)692-9116 

Atiomeys for Buffalo & Pittsburgh 
Railroad. Inc. 
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Dated: December 9. 1997 

William P. Qui;̂ n 
i;ric M. Hocky 
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P.O. Box 796 
Wesl Chester. PA 19381 -0796 
(610)692-9116 
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SX CORPORATION AND CSX TRANSPORTATION, INC. 
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CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

C ERTIFICATE OF SFRVICE 

In accordance with Decision No. 57. 1 hereby certify that a copy of all pleadings 

(other than discovery) filed so far in this proceeding b\ Allegheny & Eastem Railroad. Inc. ("ALY") 

have been .served on all Parties of Record that were added to the service list pursuant to Decision No. 

57. 

Dated- December 9. 1997 

William P. Quinn 
Eric M. Hocky 
CiOLLA rz. CJRfFFIN & EWING, P.C. 
213 West Miner Sireet 
P.O. Box 796 
Westchester. PA 19581-0796 
(610)692-9116 

Attomeys for Alleghenv & Eastern Railroad. Inc. 

II Wl'DAIA IRANSdWIAA:! CR MI RCil, An-S IK)C 
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RSR-8 

BIT ORE; THE 

STB FINANCE DOCKET 33388 

CSK CORPORATION AND CSX TRANSPORTATION, INC 
t t9fl \ \ SOLTHERN CORPORATION AND 
' NORFOLK SOLTHERN RAILWAY COMPANY 

-c ONTROL AND O P E R A T I N C ; L E A S E S / A C ; R E E M E N T S -

IL INC . AND CONSOLIDATED RAIL CORPORATION 

( ERTIFICATE OF SERVICE 

In accordance with Decision No. 57. I hereby certify that a copy ofal l pleadings 

(other lhan discovery ) filed so far in this proceeding by Ro:hester & Southem Railroad. Inc. 

("RSR") have been served on all Parties of Recora that were added to the service list pursuant to 

Decision No. 57. 

Dated: December 9. 1997 

William P. Quin; 
Eric M. Iiocky 
GOLLATZ. C3RIFFIN & EWING, P.C. 
213 West Miner Street 
P.O. Box 796 
Wesl Chester. PA 19381 -0796 
(610)692-9116 

.Altornevs for Rochester & Southem Railroad, Inc. 

II Wl'DAIA IRANS CWI RiS I K-Ml RCI RSRS'XX" 
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—HT-'UCD 
01 rhe Secretary 

DEC 1 0 Wl 

lOiie Rflcord 

r 

/ 
'^•?i-

BEFORE. THE \ 

S I B FINANCE DOCKET NO. 33388 

CSX CORPORATION AND C SX TRANSPORTATION, INC. 
NORFOLK SOI THERN COHPORATION AND 
NORFOLK SOL THERN RAILW AY COMPANY 

.-c ONTROL AND OPERA riN(; L E A S E S / A C ; R E E M E N T . S -

CONRAIL INC . AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

In accordance vvilh Decision No. 57. I hereby certify that a copy ofall pleadings 

(other tlian discoverv ) filed so far in this proceeding by Pittsburg & Shawmut Railroad. Inc. 

("PSRR") hav e been serv ed on all Parties of Record lhat were added lo the service list pursuani to 

Decision No. 57. 

Dated: December 9. 1997 

William P. Ql 
I ric M. Iiocky 
CiOLLA I Z. GRIFFIN «S: EWING, P C. 
213 West Miner Street 
P.O Box 796 
W est Chester. PA 19381 -0796 
(610)692-9116 

Attomeyfor Pittsburg & Shawmut Railroad. Inc. 

II Wl'DAIA IRANS t,WI I'SR I R MI RCil I'SRRDOt 



'i^l-)i.o 

I ' l l l l ADI I I ' l l lA (H 1 IC F: 
SIX 11 I M H LLOOR 

1 WO I'I NN ( I NTKR I ' l , A / A 
I 'H ILADLL I 'H IA . I'A l*)l«2 

i : i 5 ) ?h.'*-y4t)(i 

G O L L A T Z , GRIFFIN & EwiNCi. p.c 
A l lORM VS A l 1 AW 

213 WEST MINER STREET 
POS 1 OFFICE: B O X 796 

Wi:S I CHESTER. PA 19381-0796 

telephone |(>l<n6'i2-9l 16 
Ic lccopicr l •l())6')2-'J177 

I -MA IL : ( i ( i i ; < / ( K . i : A I T MAIL .COM 

Dl I AW ARI ^^t*^fTVT>'^F IC K 
205 N O R I H MONROi : S I R L L T 

I'O.s l O L I IC I. n o . 14.10 
MEDIA . I'A 1W6.1 

(MOI 565-604(1 

I KIC M IRX K ̂' 
'acacsJtha Secretary 

W 1 P. Iff? 

(33 Pubitf Record 
cember 9, 1997 

Jl 
FEDEX 
Hon. Vernon A. Williams, Secretary 
Surface T r a n s p o r t a t i o n Board 
Mercury B u i l d i n g , #711 
1925 K S t r e e t , N.W. 
Washington, DC 20423-0001 

Re: Finance Docket No. 33388 
CSX Corporation and CSX T r a n s p o r t a t i o n , Tnc. 
No r f o l k Southern Corporation and 
N o r f o l k Southern Railway Company 
--Control and Operating Leases/Agreements--
C o n r a i l Inc. and Consolidated R a i l C o r p o r a t i o n 

Dear Secretary W i l l i a m s : 

I n accordance w i t h Decision No. 57, enclosed are a 
c e r t i f i c a t e of se r v i c e on behalf of each of the p a r t i e s shown on 
the attached l i s t , w i t h respect t o service of p r i o r p l e a d i n g s on 
the P a r t i e s of Record t h a t vjere added t o the s e r v i c e l i s t 
pursuant t o Decision No. 57. An o r i g i n a l and ten (10) copies of 
each c e r t i f i c a t e are enclosed as r e q u i r e d by Decision No. 57, 
along w i t h a d i s k e t t e c o n t a i n i n g the c e r t i f i c a t e s i n a format 
(WordPerfect 6.1) t h a t can be converted i n t o WordPerfect 7.0. 

I M i l Kill 
II WPDAIA IRANS SIH ( R-Ml Rill Vlll 11A1)4 Vtl'l) 



Hon. Vernon A. W i l l i a m s , Secretary 
December 9, 1997 
Page 2 

K i n d l y time stamp the enclosed e x t r a copy of t h i s l e t t e r t o 
i n d i c a t e r e c e i p t and r e t u r n i t t o me i n the self-addressed 
envelope pr o v i d e d f o r your convenience. 

R e s p e c t f u l l y , 

Attorneys /^or the P a r t i e s of Record 
shown on £he attached l i s t 

Enclosures 

cc: A d m i n i s t r a t i v e Law Judge Jacob Leventhal 
Dennis G. Lyons, Esq. 
Richard A. A l l e n , Esq. 
Paul A. Cunningham, Esq. 
A l l P a r t i e s of Record added pursuant t o December No. 

I MM Kill 
I I W l ' D A I A IRANS SIB C R-.Ml RCil: W l l I.IA(M WI'I) 



SCHEDULE A 

Bechlehem S t e e l Corporation and i t s s u b s i d i a r y 
r a i l r o a d s ("BSCX") 

B u f f a l o Sc P i t t s b u r g h R a i l r o a d , I nc. ("BPRR") 

Allegheny & Eastern R a i l r o a d , I nc. ("ALY") 

Rochester & Southern R a i l r o a d , I nc. ("RSR") 

P i t t s b u r g & Shawmut R a i l r o a d , I nc. ("PSRR") 

The New York, Susquehanna and Western Rail'.vay 
Corporat i o n ("NYSW") 

Reading Blue Mountain & Northern R a i l r o a d Company 
("RBMN") 

I M I I IMII 

II Wl'DAIA IRANS Sine R-.VIIRdl Wll l.lAiM WI'I) 
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B E F O R E : I H E 

STB FINANCE DOCKET NO. 33388 

tm 
aiicfi 01 \»'e SPC'̂ ta-Y (^QKpoK^^jiojv AND CSX TRANSPORTATION, INC 

!0Q7 I 1̂  SOI THKHN CORPORATION AND 
) ^ \ il r n l 1 NORFOL K SOI THERN RAILWA\ COIVIPANY 

--( ONTROI. AND OPKRATIN(; LEASES/AfJREEMENTS--
Public R«co4 ONit'^IL IN( . AND CONSOLIDATED RAIL ( ORPORATION 

CERTIFICATE OF SERVICE 

In accordance vvith Decision No. 57. I hereby certily lhat a copy ofal l pleadings 

(other than discoverv) filed so tar in this proceeding bv The New York. Susquehanna and Westem 

Railvva) Corporation ("NYSW ") have been served on all Parties of Record that were added to the 

serv ice list pursuant to Decision No. 57. 

Dated: December 9. 1997 

William P. Quiniv 
Eric M. Hocky 
CiOI.I.AT/. GRIFFIN & EWINCi. P.C. 
213 West Miner Street 
P.O. Box 796 
West Chester. PA 19381 -0796 
(610)692-9116 

Attorneys for The New York. Susquehanna 
and Western Railvvay Corporation 

11 Wl'DAIA IRANS DO NV SWC RMI Rlil NVSW-I IXK 



Office ol ti,.-. s<"-'p'̂ ry 

^ ) u iyy/ 

PuDlic Record 

BEFORE THE 

STB FINANCE DOCKET NO. 33388 
•y.\ .̂%Av:'-'....; 

CSX (ORPORATION AND CSX TRANSPORT.\TION, INC 
NORFOLK .SOL 1 HERN CORPORATION AND 
NORF(>LK NOI THFRN RAILVV AV COMPANY 

-CONTROL AND OPERATING L E A S E S / A ( ; R E E M E N T S - -

CONR VIL IN( . AND CONSOLIDATED R. \ IL CORPORATION 

CERTIFICATE OF SERVICE 

In accordance vvith Decision No. 57. I hereby certify that a copy ofal l pleadings 

(other than discovery) filed so far in this proceeding by The New York. Susquehanna and Westem 

Railway Corporation ("NYSW") have been sei-ved on all Parties of Record that were added to the 

service list pursuant to Decisio i No. 57. 

Dated: December 9. .997 

William P. Quinr/ 
Eric M. Hocky ,/ 
GOI.I .-VIZ. ORIFFIN & EWINO. P.C. 
213 West Miner Street 
P.O. Box 796 
West Chester, PA 19381 -0796 
(610)692-9116 

Attomeys tbr The New York, Susquehan ia 
and Westem Railvvav Corporation 

a W PDATA TRANS DO NVSWC RMI RGi: NVSW-4 1)<K" 



-tao. BEFORE THE 

S FB FINANCE DOCKET NO. 33388 

c s x CORPOR VI ION AND CSX TRANSPORT.\TION, INC. 
NOPFOLK SOITHERN CORPORATION AND 
NORFOLK SOUTHERN RAILVVAV CO.VIPANY 

-CONTROL AND (V»ERATIN(; LEASES/ACREEMENTS-
CCNkAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

In accordance vvith Decision No. 57. I hereby certity that a copy of all pleadings 

(other than discoverv ) filed so far in this proceeding by The New York, Susquehanna and Westem 

Railway Corporation ("NYSW") have been served on all Parties of Record that were added to the 

sen, ice list pursuant to Decision No. 57. 

Dated: December 9, 1997 

William P. Quinr 
Eric M. Hocky/' 
GOLLATZ, GRIFFIN & EWING, P.C. 
213 West Miner Street 
P.O. Box 796 
West Chester, PA 19381 -0796 
(610)692-9116 

Attomeys for The New York, Susquehanna 
and Westem Railway Corporation 

11 WPDATA lR\NStX)NVSW'rR-Ml R(ir NVSW-4IK)C 
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r^OHIOSTEEL 
Pride cK: I *i•( >.'.,>/r •.s.s 

tlittu Sir.tt Ism stm .4/)WM>H> ( UIMZ/SS/ON OHIU l)t.i'.\ntm.sr HI l)t:\t:i.iii'\tt:.\ t 
I' t) li'<\ 11)01 fiil.l I -.. till •i:rjliH 11)01 nil' 'hli .!•'•<•'• t Fw 'UN' lill i7fi:i 

November 19. |W7 

Mr Vemon A Williams 
Secretarv 
Suilace riaiKspoilatioii Fioard —• 
1925 K .Street. N.W. ; i , / . """T ' ; 
Washington. D C 20423 ' ' 

Re: SW l-iiiaiuc Docket So 

Dear Secretarv Williams: 

O îca ot tn© Seaetary 

ilNEB $ 1W7 
Part o( 
PuWic Record 

Tiie Ohio Steel Industiy .Adv istny Council receiv ed a request from Norfolk Southern, et al 
directing the Council to piovide on behalf of ceilain members, interrogatories and 
(locuments rvveiitv-five copie.. tf the Councils responses are enclosed along with a 3 
inch diskette containing the Council s pleadings in Microsoft Word fonnat. 

.At the same time, the Steel Council herebv adv ises atTected parties that it will henceforth 
treat responses to Norfolk Southern, et al as "comments. i)iotests or requests tor 
conditions " 

Please date-stamj) the enclosed extra copv ofthis cover letter and retum it in the encIo,sed 
sclt-addiessed env eli>pe. 

Sincerelv. 

Cliaile.s S I lesse 
(for the Ohio Steel Industiy .Advisory Council) 

CTiaiies Hesse A.ssociates 
7777 Bainbridge Road (new addiess) 
Chauiin Fall.s. OH 44023-2124 

Fnclosures 



NS-52 (REVISED) 

BE; ORE THE 
SIJRFACE I RANSPORTATION BOARD 

Finance Dockei No. 33388 

CSX C C)Ri»ORA I ION AND CSX I RANSPORTA! ION. INC., 
NORI 01 K SOU FHERN CORPORATION AND 
NORFOl K SOUTHERN RAILWAY COMPANY 

CONTROL AND OPFRATlNCi LEASES/AGREEMENTS 
CONRAIL, INC AND CONSOLIDATED RAIL CORPORATION 

Rf SPONSI BY THF OHIO STEEL INDUSTRY ADVISORY COUNCU TO 
Rl QUI S I OF NORFOl K SOU I HI RN FOR INTERROGATORIES AND REQUEST 

I OR PRODUCUON OF DOCUMENTS. 

November 19. 1997 



ihe Ohio Steel Indus ry .Advisory Council, on behalf of its member companies WCI Steel. 
Ills . I<e|uihlic I iigiiiecred Steels, liic , and l he l imken Companv. responds to Norfolk 
Southern s request (NS-52) toi Interrogatories and Documents accordinglv: 

IN j l RROCiA IORIES: 

1 Indicate what other rail cairiei(s) besides Conrail cunentlv offers senice between 
.Ashtabula. Ohio and Warren. Ohio 

Kes|i()iisf \o duplic.Tte scrv icc is presentlv being prov ided between .Ashtabula and W anen. 
Oliio 

2 Indicate in detail the reason(s) v\hv tiackage rights to CS.X I fiom Norfolk Southem 
ibl seiA ices between .Vshiabuia. Ohio and Wanen. Ohio without the tum at Latimer. 
Ohio vvill denv competitive access lo WCI Steel. Inc in Warren. Ohio from 
Ashtabula. Ohio 

Responsi- WX I Steel s icasons luue been pio\idecl in detail throiisili the Ohio Rail 
Development Coiiiiiiissioii .iiid the Ohio Steel Industiv Ad\isoi\ Council 

W f l Steel reserv es the nglit to supplement its response to tl.is interrogatorv if and when 
additional information becomes available 

3 identifv ali documents sucli as studies, reports and analysis related to your response to 
Inleirogatoiv 2. 

Respon.se Informntion h.Ts leeii prov iilod tluougli the Ohio Rail Development 
Conunission and the Ohio Steel Industrx .Advisors Council 

WCI reserv es the nglit to supplement its response to this interrogatorv if and when 
additional mformation becomes a\nilable 

4 l or I imken Companv at Canton. Ohio and Republic Engineered Steels. Inc at 
Massiiioii. Oliio loi the vears i*̂ »92- i'̂ 'Mo hv vear. .state llie amount of trafflc (both in 
numher of rail cars and hy cost ofrail tiaii.sportation) handled ! v (a) Conrail: and (b) 
Wheeling A: I ake I rie Railvvav. 

Respunse Both TheTimken C ompanv and Republic Engineered Steels Inc contend 
tliis information is priv ileged to the business relationship of each company and its 
respective carners, Conrail and the Wheeling & Lake Ene Railway 

Both The Tiiiiken Companv and Republic EiigiiKH;red Steels. Inc . reserve the nght to 
supplement their response to the interrogatorv if and vvhen additional infonnation becomes 
available 



5 State whether I imken and or Republic I-,ngineered Steels cunenlly have transportation 
..ontracts with (a) t onrail. (h) Wheeling I ake Erie State whether such contracts make 
COnrail or Wheeling A: Lake Erie the exclusive rail carrier for fiinken Company and or 
Republic I iigineered Steels and when such contracts expire 

Respon.se Both Tlie Timkeii Companv and Republic Engineered Steels. Inc contend 
this infonnation is pnv ileged to lhe business relationship of each coinpany and its 
respective carners. Conrail and the Wlieeling <fc Lake Erie Railway 

Botii The Timken Compain and Republic Engineered Steels. Inc . reserve the nglit to 
supplement their response to the interrogatorv if and when additional infonnation becomes 
a\ ulable 

DOCLNtEN r REQUESTS 

1 Prov ide a copv of each document identified m response to interrogatoiy Number 3 

Response Additional comment to INTERROG,ATOR\ QLESTIONS 1-5 vvas submiued tothe 
L S Suiface Transportation Board by die Ohio Steel industrv' .Advisory Council and the Ohio Rail 
Development Commission, copies attadied 

Respectfully Submitted. 

C harles S llcsse (for the Ohio Steel Industn Advisorv Council) 
Piesident 
Charles liesse .Associates 
7777 IJaiiihridge Road 
C iiaunii I alls. Ol l 44023 

I also. Iieiehy. certilv that 011 November 19. 1*̂ )̂7. I caused to be sened this response to 

.lames , \ Caldenvood 
/uckert. Scoii't i*c Rasenheiger. LLP 
888 .Seventeenth Stieet. N AV 
Suite 600 
Washington. D C 2(>OUb-3<->3̂ ) 

( ^ U U / O A I U ^ . I 
BvChailcsSlles.se ( ^ ^ U J U A J L fV- ^ / T U L C X O 



STB FD-33388 ID-184679 12-9-97 



G A L L A N D , K H A R A S C H & G A R F I N K L E , P. 
A T T O K N K V S AT I . A U 

1T)'.V VRI' I) iTKl l Nhl.Kli 
I;-M.vll ciiicciibc ll ukiiii; coin 

December 9. 1997 

•O^̂ Mu*)*.!! l)(UJ(KKC«4v)i 

TKt>iftH.>W pPiTi sji>0 

(202) 33" 

ROBERT N KHAIIAM H 

OF CDI NSFL 

GtoRi.f F G/VLUiM''1910-1V8=.» 

MV COURIER 

\ ernoii A Williams, Secretary 
C)tTice ofthe Secretary 
Surtace Transportation Board 
1925 K Street, N.W , Room 711 
Washinmon. DC 20423-0001 

trNTEREC 
0«ic.« of tha Secretary 

DEC - 9 1W' 

T-—-1 Panof 
[ 5 1 Public Record ) 

wRireR s i)iRi':cr DIAI. M .viBth 

(202) 342-5277 

Re; CS.X Corporation and CS.X Tran.sportation. Inc , Norfolk Southern 
Corporation and Norfolk Southern Railwav Companv-Control and 
Operatin;! Lease.s/.Agreements-C\>nrail. Inc and Consolidated Rail 
Corporation-Transfer of Railroad Line by Norfolk Soutliern Railway 
Company to CSX Transportation^Ln£jjMnM£e^o£ket No. 33388) 

Dear Secretary Williams 

Enclosed please find an original and ten (10) copies of Providence and Worcester Railroad 
Companv's Response to Cv).Mments tiled in the Intenention Petition of United States Representatives 
Honorable .lerrold Nadler. el al in the abov e-referenced docket 

Also enclosed is an addilional copy ofthe tiling to be date-stamped vvhen filed and returned 

to us 

Should you have any questions concerning this, olease do not hesitate to contact us, 

\'en' truly y<Turs. 

Enclosures 

XiN Jl Vr,\N-C.KMG LAM OmcE 
.̂ F̂ l̂l.'̂ T̂ •n FIKM 

Snrr A-1603. VANTONF NKW \X(IRUI PU/A 
Nu 1. i-'l CHtNC, MKN * AI .\\TNn 

tifiiiM. lOOOP l>F()m:sRKW BUc OF CHINA 
I n OU-«(i U) ()K'.S-«SOI PAX 011 H(i-l()-()ttS«-8<>0i 

K MAIl. X|ylaw®pku t-du cn 



BEFORE THE 
SIJRFACE TRANSPORTATION BOARD 

Washington, D.C. j 

yQ-' 
\ 

Pi&W-3 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation, Inc., 
Norfolk Southern Corporation and Norfolk Southern 

Railway Company—Control and Operating Leases/ 
Agreements—C'onrail, Inc. and Consolidated Rail 

CVtrporation—Transfer of Railroad Linc hy Norfolk 
Souihern Raiiway Company to CSX Transpi.- tation. Inc. 

RESPONSE OF PROVIDENCE AND WORCESTER RAIJ ROAD COMPANY 
TO COMMENTS OF INTERV ENORS 

In accordance vvith the governing procedural order in this proceeding, the Providence and 

Worcester Railroad Compan\ C P&W") submits the following in response to Comments filed in the 

Interv ention Petition of I inited States Representatives Honorable Jerrold Nadler el at, (the '"Intervenors") 

on or about October 21.1997. 

As the Board is avvaic. bv the letter ofits president, C^nille R. Harrold. dated August 28. 1997. 

P&W expressed fiill support for the .Application submitted by CSX Corporation and CSX 

I ransportation. Inc. ( •CSX" ) and Norfolk Souihern Corporation and Norfolk Southern Railway 

Company ("NS") to acquire control of and conduct operations on the rail properties of Consolidated Rail 

Corporation ("Conrair"). P&W took this step as it believed then, as it does now, that the transaction 

would eliminate many ofthe inefficiencies inherent in the interchange of traffic between Conrail and 

CSX or NS. 



Subsequentlv. in a letter from Mr. Harrold dated October 17, 1997. P&W reiterated its ful! 

support fvM- the .Application. A copy ofthis letter (without the supporting exhibits, all ol Which were 

prcv iously tiled) is attached as Exhibit A. At the .same time, P&W advised the Surface Transportation 

Board ("Board") that the companv vvas exercising its right to acquire the so-called New I iav en Station, 

presently owned and operated by Conrail. Shortly thereafier. on November 12. 1997. P&W filed an 

aciion in the United States District Court for the District of Columbia as successor to the Uniied States 

Special Court seeking to enforce its right to acquire New Haven Station. 

P&W is a :>20-mile regional railroad operating in Massachusetts, Rhode Island. Connecticut and 

New York. Its operations in Connecticut extend along the entire eastern portion ofthe state and along 

the Northeast Corridor from the Massachusetts/Rhode Island border to New Haven, Connecticut. P&W 

possesses overhead trackage rights solely for the purpose of movement of construction aggregate on the 

lines extending from New Haven to I resh Wmd Junction on Long Island, New York, over properties 

owned bv thc Connecticut Department of Transportation ("CDC^T"), the New York Metropolitan 

Transportation Authoritv , Amtrak and Conrail, including Conrail's .so-called Market Running track from 

Pelham Bay ihrough Oak Point yard and the New York Connecting Railroad line lo its connection with 

thc Long Island Railroad (New York and Atlantic Railroad) at Fresh Pond Junction ("P&W Overhead 

Rights Area"). P&W also has overhead rights on the CDOT line to reach the Waterburv Branch at 

Devon. Connecticut and Danburv Branch at South Norwalk, Connecticut. 

On .August 6. 19')7 \'&.\\' entered into a Revenue and Service Agreement with CSX 

•fransportation. Inc. and CSX Intermodal. Inc. fhat agreement provides a long-term revenue factor for 

commodities that are transpvirted by CSX f in joint line service between its anticipated interchange with 

P&W at New Haven and thc New York and Atlantic Railroad at Fresh Pond Junction. Under the 

.Agreement CS.X vvould prov ide the service between Now Haven and Fresh r\ind Junction. 

- 2 -



P&W is submitting its comments on the Interveners' proposal to clarify certain facts that are 

mentioned in the proposal, and to express P&W's concems aboul the introduction of anoiher rail carrier 

on that portion of P&V Overhead Righis Area which are the subjeci of Intervenors' request and its 

vv illingness to serve as a designated carrier on said P&W Overhead Rights Area in the event the Board 

were to grant the Interv erors' request. As P&W understands the Inter/enors' petition, they propose that 

the so-called Shared Asset .Area be expanded to include a cross harbor tloat serv ice across New York 

harbor, the Bay Ridge line from Bay Ridge, Brooklyn. New York to Fresh Pond Junction in Queens. 

New \'ork. the New \ ork Connecting Railroad from Fresh Pond Junction to Oak Point Y-ard in the 

South Bronx and the connecting tracks between Oak Point Yard and Harlem River Yard, including 

Harlem River Yard in the South Bronx and to the New York Terminal Produce Market (Hunts Point 

Market). 

Interv emus' petition attempts lo ensure competitiv e rail service in New York and Souihern New 

Ijigland. P&W wants to clarify an apparent misunderstanding of Intervenors conceming the nature and 

extenl ol P&W's rights beiween New Haven and Fresh Pond. As mentioned above, P&W's righis on the 

P&W Overhead Righis .\rea are limiled solelv for the overhead movement of construction aggregates 

between P&W's svslem and the Long Island Railroad (New York and Atlantic Railroad) (and for all 

purposes to reach the Danburv and Waterburv Branches). P&W believes Intervenors presumed P&W 

had unlimited trackage rights for all purposes between New Haven and Fresh Pond and therefore 

presumed there vwiuld be direct competitive access via this line to New York City and Southem New 

Ijigland. l his is not the case, 

P&W is confident that its agreement vvith CSX vvill enable P&W to off"er a competitive link 

between New York and New I jigland. 1 he Intervenors. hovvever. requesi that NS. CSX. the Long Island 

freight serv ice v̂ perator and anv vither respimsible operator having a conneciion wilh the lines referenced 



in Intervener's Petition have equal access to these facililies. including a portion of P&W's Overhead 

Rights .Area. 

fhe P&W Overhead Rights Area is heavily used b> Amtrak and Metro North, for intercity and 

conmuiler passenger v>perations, as well as by C onrail and P&W. I'odav'. P&W is restricted to narrow 

operating vvindovvs bv both the pas.senger operations and Conrail's operations. Indeed, Amtrak's 

operations over the Northeast Corridor are expected to more than double with the introduction of high 

speed service in 1999 to 2000. Obviously, P&W's crews are fully qualified lo operate on thc P&W 

Overhead Rights Area. The introduction ofa third operator on the P&W Overhead Righis Area would 

raise significant concerns regarding the av ailability of adequate operating windows. In the event the 

Board were to entertain the Interveners' petition regarding the P&W Overhead Rights Area, including 

between Hunts Point and New Have. Connecticut. P&W respectfully requests that it serve as such 

addilional designated carrier and that another operator not be required. While P&W does not advocate 

Intervener's request. P&W is willing and able to provide the service soughi by Interveners ifthe Beard 

agrees with Interveners' requesi. 

RespectjiiUi submitted. 

Heidi J. I-ddins. Esq. Edw ard D. fireenberg 
Cieneral Counsel (ialland. Kharasch & Clarfinkle, P.C. 
Providence and Worcester Railroad Company 1054 -31 st Sireel. N.W. 
75 Hammond Sireet Wa.shi.."ton. DC 20007 
Worcester. MA 01610 {2Q2i .•)42-2>̂ \)0 
508-755-4000 

Dated: Decemher 9. 1̂ 47 



EXHIBIT A 

FOUNDED 1844 

Ottobcr 17, 1997 

Vemon Ŵ dliams 
Secretary - OfBce of the Secretary 
Surface Transportation Board 
1925 K Street. N.W., Room 711 
Washington, D.C. 20423 

R£: Fioaoce Docket No. 33388 
CSX/Norfolk Southem Acquisition «nd Control of Conniil ("Aoplication**̂  

Dear Secretary Williams: 

This letter is to reiterate Providence and Worcester Railroad Company's ("P&W") full 
support for the above referenced implication as expressed in my letter dated August 28, 
1997 P&W draws your attention to our understanding that the Application if approved 
does not obviate pre-existing agreements and judicial orders relating to Conrail. For 
example, the Order of the Special Court created by the Regional Rail Reorganization Act 
of 1973 dated April 13, 1982, Approving and Directing the Consummation of Expedite<j 
Supplemental Transactions in the Matter of Expedited Supplemental Transactions 
Pursuant to Settion 305(0 of thc Regional Rail Reorganization Att of 1973 provides in 
Section 21 a right to P&W to acquire, inter alia the tenninal properties known as New 
Haven Station defined in Exhibit D in the Order, "if Conrail elects to withdraw from or 
abandon or discontinue freight service obligations" thereon. A copy of the Order is 
enclosed as Exhibit 1. Certain aspects of the Order were discussed in a letter dated March 
31, 1982 requested by Conrail from Robert W. Blanchette, then FRA Administrator. In 
ids letter, Mr. Blanchette confinns that the Order would be construed and î iplied by the 
Spedal Court. This ietter is i lached as Exhibit 2. P&W has initiated steps to efifett the 
implementation of the Order by notifying Conrail (Exhibit 3) and reque^g the 
determination required by the Order from the Federal Railroad Administration (Exhibit 4). 
Conrail has recently responded by declitting to enter into the requested nr̂ ûatioiu: over 
reasonable price and reasonable terms and conditions. 

P R O V I D E N C E A N D W O R C E S T E R R A I L R O A D C O M P A N Y 
75 HAMMOND STREET, WORCESTER. MA 01610 P.O BOX 16551, WORCESTER. MA 01601 

TELEPHONE fSOfl* 756-4000 



V.Williams 
Secretaiy - OfBce ofthe Secretaiy 
Sui&ce TransportatioD Board 
October 17,1997 

The Special Court, established pursuant to Section 209 of the Regional Rail 
Reorganization Att of 1973 (45 U.SI^. § 719) was abolished pursuantio Pub. L. 104-
317, TiUe VI, Section 605(a), 110 Stat. 3858 (Codified at 45 U.S.C. § 719 (bX2)). After 
January 18,1997, all jurisdiction and other fimctions of the Special Court were assumed 
by the United States Dijtrirt Cout for the Di^lct of Columbia. P&W intends to seek 
enforcement of the provisions of the Order of the Special Court. 

Your attention is also drawn to the August 22, 1997 filing of Coimecticut Southem 
Railroad (CSO) describing anticipated inconsistent or responsive applications. CSO stated 
its intention to file a responsive application seeking 75 miles of local trackage rights 
between New Haven and Fresh Pond Junctiors NY. CSO defines local trackage rights to 
include providing service to customers located on the tenitory involved. Obviously, more 
information regarding CSO's application will be available upon the filing of same. As 
described, however, CSO's rcquests would appear to include rights in New Haven Station 
and therefore would be violative of the Order since the Order plainly provides that P&W 
will acquire New Haven Station in the event Conrail eletts to withdraw from or abandon 
or discontinue freight service obligations. 

Very truly 

Orville R. Harrold 
President 

cc: Administrator Jolene Molitoris, FRA 



CERTIFICATE OF SERVICE 

I hereby certify that on December 9. 1997. a copy of the foregoing Response was served by 
lirst-class. U.S. mail, postage prepaid upon all parties ofrccord. 
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MAYER. BROWN & PLATT 
2 0 0 0 P E N N S Y L V A N I A A V E N U E . N W 

W A S H I N G T O N , D.C. 2 0 0 0 6 - 1 8 8 2 

W R I T E R ' S D I R E C T D I A L 

( 2 0 2 ) 7 7 a - 0 6 3 0 

Decembers. 1997 

MA H.VND DEUV FRY 

1 lonorable Vemon A. Williams 
Secretary 
Surface fiansportation Board 
1925 K Street NW 
W ashington. DC 20423 

Re: Finance Docket No. .13388. CSX Corpoiation and CS.X Transportation. 
Inc. Noi folk Southern Corporation and Norfolk Soulhem Railway Co.-
Conlrol and Operating l.eases/Agreemenl-Conrail Inc. and Consolidaled 
Rail C'orporation 

N TELEPHONE 

-463-ZOOO 

M A I N FAX 

- a 6 i - 0 4 7 3 

Dear Secretarv Williams: 

Pursuant to Decision No. 57 in the above-referenced proceeding, enclosed please lind an 
original and ten (10) copies ofthe Certificate ofService oflhe Burlington Northern and Santa I"e 
Rail\va\ Company. 

I would appreciate it f >ou would date-stamp the enclosed extra copy ofthe Certificate 
ol Sen ice and retum il to the messenger for our files. If )ou ha\e any questions, please conlacl 
me at (202) 778-0630. I hank vou. 

Sincerelv. 

Adrian L. Sleel Jr 

===TRfEHR5 
Ottics of Hie Secretary 

Part of 
PMic Reoord 

CHlC,\GO BERLIN BRUSSELS HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON 

INDEPENDCNT MEXICO CORRESPONDENT JAUREGUI . NAVARRETE. NA3ER Y ROJAS 

INDEPENDENT PARIS CORRESPONDENT- LAMBERT ARMENIADES 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of all filings in Finance Docket No. 33388 
submitted by the Burlington Northern and Santa Fe Railway Company prior to the 
service date of Board Decision No. 57 have been served this 8th day of December, 
1997, by first-class mail, postage prepaid on all parties added to the Service List in 
Board Decision No. 57. 

Adrian L Steei, Jr. 



MAYER, BROWN & PLATT 
2 0 0 0 P E N N S Y L V A N I A A V E N U E . N.W. 

W A S H I N G T O N . D.C. 2 0 0 0 6 - 1 8 8 2 

W R I T E R S D I R E C T D I A L . T E L E P H O N E 

( 2 0 2 ) 7 7 B - 0 6 3 0 2 0 Z - 4 6 3 - Z O O O 

M A I N TAX 

8 6 1 - 0 4 7 3 

Decembers. 1997 

To: .MI Parties .Added fo The Sen ice List Pursuant to Decision No. 57 

Re: 1 inance Docket No. 33388. CSX Corporation and CSX Transportation, 
Inc.. Norfolk Southem Corporation and Norfolk Southem Railvvay Co.-
Conlrol and Operal'.ig Leases,/Agreemcnt-ConraiI Inc. and Consolidated 
Rail Coqioration 

Pursuant to Decision No. 57 in the above-referenced proceeding, enclosed please find 
copies ofall filings made by The Burlington Northem and Sanla lx Railway Company in this 
proceeding prior to the service dale of that decision. 

Sincerelv. 

L.. 
Adrian L. Sleel Jr. 

•nclosurcs 

CHICAGO BERLIN BRUSSELS HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON 

INDEPENDENT MEXICO CITY CORRESPONDENT JAUREGUI . NAVARRETE. NADER Y ROJAS 

INDEPENDENT PARIS CORRESPONDENT: LAMBERT ARMENIADES 



BNSF-1 

BEFORE. THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPEPJN.TING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

NOTICE OF APPEARANCE OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

Please enter the appearances in this proceeding of the below-named attomeys on behalf 

of The Burlington Northem and Santa Fe Railway Company. The Burlington Northem and 

Santa Fe Railway Company intends to participate in this proceeding as a party of record. 



Accordingly, please place the named attomeys, at the addresses provided, on the 

seivice list to receive all pleadings and decisions in this proceeding. 

Respectfully submitted. 

Jeffrey R. Moreland 
Richard E. Weicher 
The Burlington Northem and 

Santa Fe Railway Company 
1700 East Golf Road 
Schaumburg, IL 60173 
(708) 995-6000 

and 

Janice G. Barber 
Michael E. Roper 
The Burlington Northem and 
S inta Fe Railway Company 

3800 Continental Plaza 
777 Main Street 
Ft. Worth, Texas 76102-5384 
(817) 333-7954 

Erika Z.'Johes 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 
Mayer, Brown & Platt 
2000 Pennsylvania Ave., NW 
Washington, DC 20006 
(202) 463-2000 

Atiomeys for The Burlington Northern and Santa Fe Railway Company 

April 30, 1997 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that copies of the Notice of Appearance of 

The Burlington Northern and Santa Fe Railway Company (BNSF-1) 

have been served t h i s 30th day of A p r i l , 1997, by f i r s t - c l a s s 

mail, postage prepaid on A l l Counsel of Record i n Finance Docket 

No. 33388. 



BNSF-2 

BEFORE THE 
SURFACE TIL^NSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TR.'\NSPORT.̂ TION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AN'D OPER.ATING LEASES/AGREEMENTS-
CONRAIL INC. .AND CONSOLIDATED RAIL CORPOR.ATION 

NOTICE OF INTENT TO PARTICIPATE OF 
THE BURLINGTON NORTHERN AND S.ANTA FE RULVVAY CO.MPANY 

Please enter the appearances in this proceeding of the below-named attorneys on behaif 

of The Burlington Northern and Santa Fe Railway Company. The Burlington Nort.hern and 

Santa Fe Railway Company intends lo participate in this proceeding as a party of record. 
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Accordingly, please place the named attomeys, at the addresses provided, on the 

service list to receive all pleadings and decisions in this proceeding. 

Respectfully submitted. 

Jeffrey R Moreland 
Richard E. Weicher 
Sidney L. Strickland. Jr. 
The Burlington Northem and 
Santa Fe Railway Company 

1700 East Golf Road 

Schaumburg, IL 60173 
(847)995-6887 

and 

Janice G. Ba.Der 
Michael E. Roper 
The Burlington Northem and 
Santa Fe Railvvay Company 

3017 Lou Menk Drive 
Fort Worth, Te,\as 76131 -2830 
(817) 352-2352 

Erika Z. .rones 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 
Mayer, Brown & Platt 
2000 Pennsylvania Ave., NW 
Washington, DC 20006 
(202) 463-2000 

Attorneys for The Burlington Northern and Santa Fe Railv/ay Company 

July 10, 1997 



CERTIFICATE OF SERVICIL 

I hereby certify that copies of the Notice of Intent to Participate of The Burlington 

Northern and Santa Fe Railway Company (BNSF-2) have been served this 10th day of July, 

1997, by first-class mail, postage prepaid on the Honorable Jacob Leventhal and on all 

Counsel of Record in Finance Docket No. 33388. 

Kelley E. O'Brien 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC . 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

DESCRIPTION OF RESPONSIVE OR 
INCONSISTENT APPLICATION 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Roy T. Englert. Jr. 
Kathryn A. Kusske 
Mayer, Brown & Platt 
2000 Pennsylvania Ave.. NW 
Washington, DC 20006 
(202) 463-2000 

Jeffrey R. Moreland 
Richard E. Weicher 
Sidney L. Strickland, Jr. 
The Burlington Northern and 

Santa Fe Railway Company 
170n East Golf Road 
Schaumburg, IL 60173 
(847) 995-6887 

and 

Janice G. Barber 
Michael E. Roper 
The Burlington Northern and 

Santa Fe Railway Company 
3017 Lou Menk Drive 
Fort Worth, Texas 76131-2830 
(817) 352-2352 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

August 22, 1997 



•' » r \ cSiNSF-3 

BEFORETHE / y / 
SURFACE TRANSPORTATION BOARD — y ' 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

DESCRIPTION OF R E S ? 0 N . 9 ' V P OR 
INCONSISTENT APPLICA J i 

On July 10, 1997, The Burlington Northern and Santa Fe Railway Company 

("BNSF") filed its Notice of Intent to Participate in this proceeding as a party of record. 

Pursuant to the Board's Decision No. 12 herein, all parties intending to file a responsive 

or inconsistent application are required to state their intention to do so and to furnish a 

general statement of what such application is expected to include by August 22, 1997. 

In accordance with the Board's Decision, the following is BNSF's statement of its intent 

and general statement. 

Although BNSF has not yet determined what, if any, additional comments it 

intends to make with respect to the proposed Conrail control transaction, BNSF has 

determined that it will actively participate in this proceeding as necessary to ensure the 



maintenance of effective competition in those territories affectirig BNSF and its 

customers. In this regard, several parties to this proceeding have indirated in their 

preliminary and discovery filinps that they are opposed to the proposed control 

transaction and that they may seek conditions or make proposals with respect to the 

divestiture or sale of or access to Applicants' line.s. Should such conditions or proposals 

be made, and depending on the nature of the requested relief, BNSF intends to 

participate as Its Interests may appear. Such participation may Include, inter alia. (I) an 

appropriate responsive application pertaining to any proposed divestiture or sale of or 

other access to Applicants' lines In the Gulf Coast and Midwestern Regions; and (II) such 

responsive applications or requests for other conditions as may be necessary to permit 

BNSF to compete effectively by assuring BNSF (a) access to CSX, Norfolk Southern or 

other tenninal facilities or operations affected by the proposed Conrail transaction (e.g.. 

trackage rights over trackage within the Chicago area), and (b) effective routing 

alternatives through major gateways. 

-2-



Respectfully submitted, 

Jeffrey R. Moreland 
Richard E. Weicher 
Sidney L. Strickland, Jr. 
The Burlington Northern and 

Santa Fe Railway Company 
1700 East Golf Road 
Schaumburg, IL 60173 
(847) 995-6887 

and 

Janice G. Barber 
Michael E. Roper 
The Burlington Northern and 

Santa Fe Railway Company 
3017 Lou Menk Drive 
Fort Worth. Texas 76131-2830 
(817) 352-2352 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Roy T. Englert. Jr. 
Kathryn A. Kusske 
Mayer, Brown & Platt 
2000 Pennsylvania Ave., NW 
Washington, DC 20006 
(202) 463-2000 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

August 22, 1997 



CERTIFICATE OF SERVICE 

I hereby certify that copies of the Description of Responsive or inconsistent 

Application of The Burlington Northern and Santa Fe Raiiway Company (BNSF-3) have 

been served this 22nd day ofAugust, 1997. by first-class mall, postage prepaid on the 

Honorable Jacob Leventhal and on ali Counsel of Record In Finance Docket No. 33388. 

-4-
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DREW A HARKER 
12021 0 4 2 - 5 0 2 2 

A R N O L D 8c P O R T E R 
555TWF.ut"^H STREET, NW 

W.ASHINGrON. DC 2 0 0 0 4 - I 2 0 2 

12021 9 4 2 5 0 0 0 
FACSIMILE 12011 94a 5909 

November 24, 1997 

NEW YORK 

DENVER 

LOS ANGELES 

t j j ' i / ^ ""S^LONDON 

VIA HAND DELIVERY 

Mr. Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Seventh Floor 
Washington, D.C. 20423-0001 

Re: Finance Docket No. 33388, 
CSX Corporation and CSX Transportation, Inc. 
Norfolk Southern Corporation and Norfolk 
Southern Railway Company — Control and 
Operating Leases/Aqreements — Conrail Inc. 
end Consolidated Rail Corporation 

Dear Secretary Williams: 

Enclosed are the o r i g i n a l and 25 copies of CSX's 
and Norfolk Southern's Appeal From Decision of Presiding 
Administrative Law Judge Deny.i.ng Discovery of Relevant 
Information f o r f i l i n g i n the above-referenced 
proceeding. Also enclosed i s a 3.5" diskette containing 
the document i n WordPerfect format. 

Please date stamp and return the enclosed copy 
vi a our messenger. 

3 Sficrp'ary 

MOV 2 ' "̂̂ ^ 

Pi;t.:-ic Record 

Very t r u l y yours 

Drew A. Harker 

Counsel for CSX Corporation 
and CSX Transportation, Inc. 

Enclosures 

cc: Restricted Service L i s t (w/Enclosure) 



CSX/NS-171 

EXPEDITED CONSIDERATION REQUESTED 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Doclcet No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATlG.i AND 
NORFOLK SOUTHERN RAILWAY COMP/.NY 

-- CONTROL AND OPERATING LEA SES/AGREEMENT -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CSX'S AND NORFOLK SOUTHERN'S APPEAL FROM DECISION 
OF PRESIDING ADMINISTRATIVE LAW JUDGE 

DENYING DISCOVERY OF RELEVANT INFORMATION 

During discovery, CSX' and NŜ  have sought limited information from certain 

parties regarding the extent to which the parties are seeking relief in this proceeding from 

alleged harm that predated, and was not caused by, the proposed transaction. The Board has 

made it clear in prior merger cases that it will not impose conditions to ameliorate or remedy 

a preexisting problem. Despite this well-established precedential grounding, ALJ Leventhal 

' CSX refers to CSX Corporation and CSX Transportation, Inc. ("CSXT"). 

^ Norfolk Southern or NS refers to Norfolk Southem Corporation and Norfolk Southem 
Railway Company. 
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sustained objections to theŝ  discovery requests as seeking information not relevant to the 

proceeding. 

In addition, in one instance it appears that two parties made an eleventh hour 

agreement to file a joint responsive application to acquire majority ownership in one of the 

rail carrier assets that is to be transferred to the Primary Applicants under the proposed 

transaction. CSX and NS sought discovery on details of the parties' agreement to file the 

responsive application. AU Leventhal also sustained an objection to this discovery on the 

basis that it sought information not r ;levant to the proceeding. 

Both of these decisions are clearly erroneous and result in manifest injustice to CSX 

and NS because they deny to CSX and NS relevant information necessary to prepare their 

rebuttal filing. Accordingly, CSX and NS respectfully request that the Board issue an order 

overruling these decisions and requiring production of the information sought. 

I. BACKGROUND 

A. Summary of October 21, 1997 Filings by Parties 
To Whom Discovery Was Directed 

1. Illinois Central 

On October 21, 1997, Illinois Central Railroad Company ("ICR") filed a Responsive 

Application seeking, in part, a Board order compelling CSX to sell approximately two miles 

of CSX track from Leewood to Aulon in Memphis, Tennessee.' ICR Responsive 

Application (IC-5) at 7. According to ICR, divestiture of the Leewood to Aulon Line will 

' Norfolk Southem does not join in the appeal insofar as it relates to the AU's decision 
on ICR. 
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"mitigate specific adverse imprcts on existing competition and the adequacy of transportation 

service that will result from CSXT's acquisition of certain Conrail lines" if the Primary 

Application is approved by the Board. Id- at 8. At the same time, ICR contends that its 

purchase of the Leewood-Aulon line "will remove the inefficient and anti-competitive 

stranglehold lhat CSXT now has gn Ids operations . . . " M- at 8. (emphasis added). ICR 

also complains that since December 1996 CSXT "has consistently caused significant 

interference with and delay to IC's through train movements on the Leewood-Aulon Line." 

Id. at 10. 

2. Wisconsin Central 

Wisconsin Central, Ltd. ("WCL") has submitted a Responsive Application requesting, 

in part, a Board order compelling the sale to WCL of the Altenheim Subdivision of the 

Baltimore & Ohio Chicago Terminal Railroad ("B&OCT"), a terminal carrier 1(X)% owned 

by CSXT.* WCL alleges that CSX has operated the B&OCT not as an independent terminal 

carrier, but in furtherance of CSX's own business, to the detriment of WCL. WCL witness 

William R. Schauer asserts that WCL's disputes with CSX and B&OCT go back over ten 

years. Schauer Verified Statement at 7-8. According to WCL, the remedy requested will 

redress this situation. 

3. Elgin, Joliet and Eastem Railway Company, Transtar 
Inc.. and I&M Rail Link. LLC 

On October 21, 1997, Transtar, Inc., the Elgin, Joliet and Eastem Railway ("EJE") 

and the I&M Rail Link, LLC ("IMRL") filed a Responsive Application with the Board for 

Neither the WCL nor the ICR Responsive Application would commit either to actually 
purchase if the ultimate prices set by the Board were not acceptable to them. 



acquisition of the 51 percent stock ownership held by Conrail in the Indiana Harbor Belt 

Railroad Company ("IHB"). Notably, on August 22, 1997, EJE filed its Descriplion of 

Responsive Application which did not indicate anything about filing an application in 

conjunction with IMRL. Neither did EJE's Verified Statement of No Significant 

Environmental Impact submitted to the Board on September 30, 1997. 

B. Discovery Sought From Parties Making October 21 Filings 

1. Illinois Central 

On November 6, 1997, CSX and N.v served their First Set of Interrogatories and 

Requests for Production of Documents to Illinois Central Rai oad Company ("IRC"). See 

Exhibii l . ' This discovery includes ceriain interrogatories anc document requests to 

deiermine lo what extent ICR's request for relief is relaled to tiiC transaction proposed in the 

Primar/ Application, or addresses matters that predate the proposed transaction. 

Accordingly, CSX directed the following interrogatories to ICR: 

1. Al any time prior to June 1997, did ICR or, to ils 
knowledge, any prior owner or operator of ICR's line offer, or 
otherwise propose or seek to acquire ownership of, or trackage 
or other operating rights over CSX's line of railroad extending 
from milepost 387.9 at Leewood lo mileposi 390.0 at Aulon in 
Memphis, Tennessee? For purposes of responding to this 
interrogatory the time limitation set forth in Instmction 3 does 
nol apply. 

2. If the answer lo Interrogatory No. 1 is anylhing other than 
an unqualified "no", describe in detail each such proposal or 
other requesi, specifying: (a) the length and location of the 
lines invoked; (b) the nature of the ownership interest or 

' All parlies on the Restricted Service List, including counsel for ICR, WCL, EJE and 
IMRL, already have all of the exhibits attached to this appeal. Accordingly, copies of this 
appeal served on the Reslricted Service List do not cont?:.i ine exhibits. 
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operaling rights proposed or sought; (c) the financial terms upon 
which such ownership or operating rights were proposed or 
sought; (d) all other lerms, including terms goveming railroad 
operations, that were offered, proposed, scjght or discussed; 
and (e) why the ownership or op)erating rights in question were 
nol acquiraJ pursuant to that offer, proposal or request. 

Documeni Request No. 2 sought production of "all documents discussing or relating 

to any offer, proposal or request identified in response to Interrogatory 2." 

2. Wisconsin Central 

On November 6, 1997, CSX served its First Set of Interrogatories and Requests for 

Production of Documents to Wisconsin Central Limited ("WCL"). Ss6 Exhibit 2. In light 

of WCL's claim that it has had disputes with CSX and B&OCT for the last ten years, this 

first discovery request contains one interrogatory and one document request seeking to 

determine the relationship between WCL's claim for relief and the proposed transaction. 

Interrogatory No. 12 requested information about WCL's previous plans to acquire the 

Altenheim Subdivision: 

12. (a) State whether since 1987 WCL has 
expressed any interest, made any inquiries, submitted any 
proposals, or made any offers regarding WCL's acquisition of 
some or all of the Altenheim Subdivision. 

(b) State whether such interest, inquiry, proposal or offer 
was in writing or oral, the individual (and his/her employer and 
job title) to whom it was made and the individual (and his/her 
employer and job title) who it was made by. 

(c) Ident fy all documents whether created 
before or after January I, 19̂ 5 which support, or in any way 
relate to the response lo, or the subject malter of. Interrogatory 
12, subsections (a) and (b). 
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Document Request No. 11 sought production of "all documents, identified or which should 

be ideniified, in response to Interrogatory 12(c)." 

3. EIE and IMRL 

On November 5, 1997, C9,X and NS served their First Set of Interrogatories and 

Rcquests for Production of Documents to EJE and their First Set of Interrogatories and 

Requests for Production of Documenis to IMRL. See Exhibits 3 and 4. Because, to Primary 

Applicants' knowledge IMRL had not filed a nolice of intent to participate in the proceeding 

and had nol appeared previously in the proceeding until filing the joint Responsive 

Application, CSX and NS propounded interrogatories designed to determine when EJE and 

IMRL began discussions regarding the submission of the Responsive Application and when 

the agreement was reached between the two to submit the joint application. Interrogatory 

No. 1 to EJE provided as follows: 

I. (a) State when discussion and/or negotiations between 
EJE and I&M Rail Link ("IMRL") commenced regarding the 
submission of a joint application to the Board for acquisition of 
the 51 % stock ownership of Conrail in the Indiana Harbor Belt 
Company ("IHB"). 

(b) State when an agreement was reached with IMRL 
to submit a joint application to the Board for acquisition of the 
51 % slock ownership of Conrail and the IHB. 

(c) Idenlify the in(?-vidual(s) primarily responsible for 
the discussions, negotiaiions, and agreements referred to in 
subsections (a) and (b) above. 

(d) Identify all documents that in any way relate to 
the discussions, negotiations, and agreements referred to in 
subsections (a) and (b) above. 

Interrogatory No. 1 directed to IMRL was a mirror image of this request. 
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C. Objeclions Made To The Discovery Sought 

ICR, WCL, EJE and IMRL are all represented by the same counsel. These 

parlies objected to each of the above interrogatories* and document requests on the ground 

that "the information sought is neither relevant nor reasonably calculated to lead to the 

discovery of admissible evidence." Sffi Exhibits 5, 6, 7, and 8. In addition, WCL objecled 

on the ground that the discovery requests soughi information for periods prior to January 1, 

1995 and sought infonnation already within CSX's possession, custody, or control. 

D. CSX's and NS' Motion To Compel And The AU's Decision 

On November 17, 1997, CSX and NS filed a motion to compel seeking an order from 

the AIJ requiring production of information responsive to these discovery requests. See 

Exhibit 9. As lo ICR,^ CSX argued that the information sought in Interrogatory Nos. 1 and 

2 and Document Request No. 2 was relevant to evaluate ICR's claim that the requesied 

condiiion - purchase of the Leewood to Aulon line - is related to the allocation to CSX of 

ce.nain Conrail lines in the proposed transaction. With respect to WCL, CSX and NS argued 

that the requested information would help establish whether the condition requested — 

diverstiture of the Altenheim subdivision — was related to the transaction. With respect to 

EJE, CSX and NS argued that these interrogatories were designed to determine how well 

thcught out and well conceived were EJE's and IffRL's plans to acquire and operate the 

IHB. 

* EJE and IMRL did not object to Interrcgatory Nos. 1(c) or (d) directed to them. 

^ Norfolk Southem did not join in this part of the motion to compel. 
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Oral argument was held on CSX and NS's motion to compel on November 20. At 

the argumenl, AU Leventhal denied the motion to compel as it related to production of 

information responsive to all of these requests, finding that the information sought was not 

relevant. Seg Discovery Conference Transcript, November 20, 1997 at 135 (denying the 

motion to v jmpel with respect to EJE), at 155 (denying the motion to compel with respect to 

IMRL), at 198 (denying the motion with respect to WCL), and at 211 (denying the motion 

with respect to ICR). The only rationale provided by the AU for his ruling came with 

respect to ICR, in response to a question by counsel. The AU explained, "I don't know that 

that leads to anything that's relevant. There are many reasons they may want to purchase a 

line. Maybe they want to make an investmeni, its a very profitable piece of track." id­

at 211. 

These mlings by the AU were "a clear error of judgment" and will result in 

"manifest injustice" lo CSX and NS. 49 C.F.R. 1115.1(c). Accordingly, they should be 

reversed. 

II. ARGUMENT 

A. The Scope of Discovery in this Proceeding is Broad 

AU Leventhal denied CSX and NS's motion to compel on the issues in this appeal 

solely on the grounds of relevance. See supra at 7-8. The Board's Rules of Praclice 

goveming the scope of discovery, however, are quile broad. The Board's rule defining when 

discovery is available provides that: 

(1) parties may obtain discovery . . . regarding any matter, not privileged, 
which is relevant to the subject matter involved in a proceeding . . . . 



(2) Il is nol grounds for objection that the information sought will be 
inadmissible as evidence if the information sought appears reasonably 
calculated to lead to the discovery cf admissible evidence. 

49 C.F.R. § 1114.21(a) (1996). The Board's mle is similar to Rule 26(b)(1) of the Federal 

Rules of Civil Procedure.* The federal mle "does allow broad scope to discovery and this 

has been well recognized by the courts." 8 Charles Alan Wright & Richard L. Marcus, 

Federal Pr?.ctice and Procedure § 2007 (1994). Moreover, the federal mle applies to all 

forms .>f discovery, including interrogatories. M- This is, therefore, the broad slandard 

against which the interrogatories in question in this appeal must be evaluated. 

B. Conditions That Seek To Remedy Pre-Existing 
Problems Will Be Denied By The Board And 
Informalion On The Causal Conneciion Between 
The Requesied Condition And The Proposed Transaction 
Is Relevani To The Board's Review of the Condition 

ICR and WCL have both filed Responsive Applications with the Board in this 

proceeding, seeking as conditions both line divestitures and other relief. See supra at 2-3. 

Tlie Board has repeatedly recognized lhal il has broad authority to grant conditions as part of 

its approval of a railroad consolidation.** The Board, however, has developed certain well 

* The Federal Rules of Civil Procedure provide that: 

Parties may obtain discovery regarding any matter, not privileged, which is 
relevant to the subject matter involved in the pending action, whether it relates 
to the claim or defense of the party seeking discovery or to the claim or defense 
of any other party. . . . The information sought need not be admi> sible at the trial 
if the informalion soughi appears reasonably calculated to lead to the discovery 
of admissible evidence. 

Fed. R. Civ. P. 26(b)(1). 

' See Union Pacific-Control & Mergc-Southem Pacific. Slip Op. at 144 (S.T.B. 1996) 
("UP/SP") ("Seciion 11344(c) gives us broad authority to impose conditions goveming railroad 
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established criteria to govem the imposition of conditions "[b]ecause conditions generally 

tend lo reduce the benefits of a consolidation." UP/SP. slip op. at 144. One of these 

crileria is that "(tJo be granted, a condition must first address an effect of the transaction." 

BN/SF. slip op. at 56. The Board has repeatedly explained that it "will not impose 

conditions 'to ameliorate longstanding problems which were not created by the merger,' nor 

will we impose conditions that 'are in no way related either direcUy or indirecUy to the 

involved merger.'" UP/SP. slip op. at 145 (citations omitted); see also BN/SF. slip op. at 

56 (citations omitted); BN/Frisco. 360 I.C.C. al 952 (citations omitted). The I.C.C. found 

that "requiring a merged carrier to protect carriers against circumstances which were not 

caused by the merged carrier does not appear fair." BN/Frisco. 360 I.C.C. at 952. 

In applying its conditioning power, the Board has repeatedly cited this principle that 

conditions will not be imposed lo remedy problems lhat existed i, ,iore the merger. For 

example, in the BN/SF proceeding, ICR sought conditions designed to prevent BNSF from 

re-routing traffic away from ICR. ICR conceded that BNSF's ability to re-route traffic away 

from ICR, if il exisied at all, arose from a prior merger. The I . C . C , therefore, denied 

ICR's requesied condiiions, staling lhat "ti]f the problem complained of by IC actually 

exists, it is a pre-existing problem that will not be exacerbated by BN/Santa Fe common 

control." BN/SF. slip op. at 94. 

Similarly, in BN/SF, the I.C.C. refused two conditions requested by another shorlline 

carrier, the Grainbelt Corporation ("GNBC"). First, the I.C.C. declined to remove a 

consolidations."); see also Burlington Northem, Inc.-Control & Merger—Santa Fe Pacific 
Corp.. Slip Op. at 55 (I.C.C. 1995) ("BN/SF"): Burlington Northem. Inc.-Control & Merger-
St. L. . 360 I.C.C. 788, 950 (I.C.C. 1980) ("BN/Frisco"). 
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blocking provision, finding that il "stems from a pre-existing agreement . . . .we do not 

impose condiiions merely lo rectify preexisting problems." IjL Moreover, in denying 

GNBC's requesi for irackage righis at Altus, the LC.C. stated Uiat: 

These olher irackage righis would undoubtedly make GNBC's operations more 
efficient and allow GNBC access to an expanded traffic base, but they are not 
necessary to ameliorate any harm caused Ijy BN/Santa Fe common control. 
GNBC today cannot interchar.ge with FMRC at Alius and it similarly cannot 
serve local industries al Altus. Common control of BN and Santa Fe, 
however, will have no impact at all as respects Altus. 

BN/SF. slip op. at 95. These decisions were affirmed on appeal Uiis year by the U.S. Court 

of Appeals for Uie District of Columbia. Grainbelt Corp. v. Surface Transp. Bd.. 109 F.3d 

794, 797 (D.C. Cir. 1997). 

This approach was also taken by the Board in the UP/SP decision. For example, the 

Board denied the request of the Yolo Shortline Railroad Company because "the conditions 

sought by Yolo will not rectify any merger-related competitive harms." UP/SP. slip op. at 

183. The Board emphasized lhat pre-merger Yolo was in the same position it would be in 

after the transaction. I<L Moreover, this rationale for denying conditions has not been 

limiled to the responsive applications of railroads.'" 

As the Board has staled in discussing ils conditioning power, "[t]here must be a nexus 

beiween the merger and the alleged harm for which the proposed condition would act as a 

remedy." UP/SP. slip op. at 178; BN/SF. slip. op. at 93. Il is appropriate, iherefore, for 

the Primary Applicanis lo inquire about conditions as they existed prior to the transaction. 

Sec e.g.. UP/SP. slip op. at 191 (denying United States Gypsum Company's requesi for 
a condition "because the merger will have no appreciable impact"); BN/SF. slip op. at 100 
(denying American Maize Product Company's request to have its Dimmitt plant included in the 
SP settlement agreement because there is no "merger-related reduction in competitive options"). 
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One way for t.he Primary Applicants to establish that a problem, complaint, or concem pre­

dated the transaction - and hence has ro nexus to th • transaction - is to show that the party 

requesiing the condition was affected by Uie "problem" previously to such an extent Uiat it 

documented ils Uiinking, voiced its concems, or even attempted to obtain the requested relief 

commercially. The discovery at issue in this appeal was narrowly crafted to help CSX and 

NS probe into this issue. The information requested would help the Board undersiand the 

nexus - or lack of nexus — between the transaction and harms alleged by the party 

requesting the conditions. It must, therefore, be relevant. 

1. Illinois Central 

ICR's Responsive Application suggests that ICR's complaints existed before the 

transaction. See supra at 2-3. CSX, therefore, sought information to deiermine if ICR has 

attempted to remedy the situation Uiat it alleges to exist in its Responsive Application prior to 

the transaciion. See supra at 4-5. If ICR has, in fact, considered or allempted before to 

acquire ownership of or other operating righis" over the line addressed in its Responsive 

Application, as CSX believes that it has, this would be clear evidence that the complained of 

harm predates the transaction. The fact that the problems alleged by ICR pre-existed the 

transaction was exactly the basis the LC.C. relied on in denying the conditions requesied by 

ICR in the BN/SF proceeding. See supra at 10. This is, therefore, precisely the sort of 

information that the Board uses to determine if a condition should be granted. It cannoi be 

lme lhal these inquiries about prior attempts lo purchase the line do not fall within the broad 

scope of 49 C F R. S 1114.21(a). AU Leventhal's denial of the motion to compel with 

" ICR already has trackage rights over the line that it wishes to purchase. 
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respect lo Interrogatories Nos. I and 2 and Document Request No. 2, therefore is clearly 

erroneous and will result in manifest injustice to CSX because it limits CSX's ability to 

prepare a full and complete rebuttal filing. Accordingly, it should be reversed. 

2. Wisconsin Central 

WCL bases its Responsive Application lo acquire the Altenheim Subdivision on 

testimony which suggests that the problems it alleges predate the transaction by as much as 

ten years. See supra at 3. CSX, therefore, asked WCL about WCL's prior interest in 

acquiring the Altenheim Subdivision in an effort to determine if the alleged problems are 

merger-related. As discussed wilh respect to ICR, Uiis information is clearly relevant or 

reasonably calculated to lead lo the discovery of admissible information about the relationship 

between U.e proposed transaction and the condition requested by WCL. Again, A U 

Leventhal's decision sustaining WCL's objection to Interrogatory No. 12 and Document 

Requesi No. 11 is clearly erroneous, will result in manifest injustice and should be reversed. 

C. The Hisiory of Parties' Negotiations are Relevant 
to Evaluate a Responsive Application 

UE and IMRL filed ajoint responsive application on October 21, 1997, to acquire 

majority ownership of the IHB. See supra at 4. This was IMRL's first appearance in the 

case. CSX and NS, therefore, served discovery on EIE and Uie IMRL which asked about 

the time period involved in the negotiations between the co-applicants in an effort to 

determine how much advance planning went into formulation of the Responsive Application. 

The Responsive Application appears on ils face to contain little or no information reflecting 

the Responsive Applicants' plans for IHB. To the extent Uiat EJE and IMRL only agreed al 
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Ihe last minute to submit their Responsive Application, this is relevant to the Board's 

consideralion of the merits of their Application. 

These requests are similar to questions asked repeatedly of CSX and NS witnesses 

during discovery without objection. See, e.g.. Deposition of William M. Hart at 14-15 

(questions asked and answered about the timing of Mr. Hart's involvement in negotiations 

with Conrail).'̂  Such basic information permils the putting into proper contexinformation 

on the substance of the negotiations and may also permit the refreshing of witness 

recollection during a deposition. Accordingly, the AU's mling, denying the motion to 

compel wilh respeci to Interrogatory No. 1 to U E was clearly erroneous and should be 

overtumed. 

The Primary Applicants' rebuttal filing is due December 15, 1997. The timely 

fumishing of the information requested is important to preparation of the filing. 

Accordingly, CSX and NS respectfully requests that the Board expeditiously consider their 

appeal and issue a mling as soon as possible. 

" William M. Hart was asked "Is it your testimony that you were involved for some period 
of time prior lo [October 16, 1996] in any negotiations or studies conceming a possible merger 
with Conrail?... Let's start with negotiations. How long a period of time did that involved?... 
Did there come a time when those negotiations terminated?" All of Uiese questions were asked 
and answered withoul objection. Sss Hart deposition at 14-15. These pages of the Hart 
deposition, which were originally classified as Highly Confidential, have been declassified to 
Pubiic. See Exhibit 10. 
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rF.RTTFICATE OF SERVICE 

I, Drew A. Harker, certify Uiat on Novemb .t 24, 1997 I have caused to be served a 

tme and correci copy of Uie foregoing CSX-171, CSX's and Norfolk SouUiem's Appeal 

From Decision of Presiding Administiative Law Judge Denying Discovery of Relevant 

Information to: 

Thomas Healey 
Oppenheimer Wolff & Donnelly 
Two Pmdential Plaza, 45th Floor 
180 North Stetson Avenue 
Chicago, IL 60601 

PHONE: 312-616-1800 
FAX: 312-616-5800 

and on all parties on the Resuicted Service List in Finance Docket No. 33388, in all cases by 
facsimile transmission. 

Drew A. Harker 
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CSX/NS-138 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finemce Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC, 
NORFOLK SOUTHERN CORPORATIOM AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CSX AND NORFOLK SOUTHERN'S 
FIRST SET OF INTERROGATORIES 

AND REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO ILLINOIS CENTRAL RAILROAD COMPANY 

Pursuant to 49 C.F.R. SS 1114.26 and 1114.30, and the 

Discovery Guidelines entered in this proceeding, s^^ Decisions Nos. 

10 and 20, CSX and NŜ  direct the following interrogatories and 

document requests to I l l i n o i s Central Railroad Company ("ICR") 

("Responding Party"). 

Responses should he served as soon as possible, and in no 

event later than 15 days from the date of service hereof. However, 

if ICR objects entirely to an Interrogatory or Document Requesc and 

does not intend to provide any substantive answer or document 

production in response thereto absent an order compelling such 

answer or production, ICR shall serve such objections upon CSX and 

"CSX" refers collectively to CSX Corporation and CSX 
Transportation, Inc.; "NS" refers collectively to Norfolk Southern 
Corporation and Norfollc Southern Railway Company. 



NS' counsel within five (5) days of service hereof in accordance 

with 1 16 of tho Discovery Guidelines. 

DEFINITIONS 

1. "Applicant" or "^^plicanta" means CSX Corporation. 

CSX Transportation, Inc., Norfollc Southem Corporation, Norfolk 

Southem Railway Company, Coiurail Inc. and Consolidated Rail 

Corporation. 

2. "Board" means the Surface Transportation Board. 

3. "Document" means any vrritings or other compilations 

of information, whether handwritten, typewritten, printed, 

recorded, or produced or reproduced by any other process, including 

but not limited to intra- or inter-company communications, business 

records, agreements, contracts, correspondence, memoranda, studies, 

projectiona, summaries or records of conversations, reports, 

photographs, maps, tape recordings, a l l stored electronic data that 

may be retrievable or machine-readable, produced in reasonably 

useable fcrro. including any descriptions, indices, or other 

interpretative materials necessary or useful to access the stored 

informatiottr s t a t i s t i c a l or financial statements, graphs, charts or 

other data, compilations, diagrams, agendas, minutes or records or 

summaries of conferences, statements of policy, l i s t s of persons 

attending meetings or confer'jnces, opinions or reports or suramaries 

of negotiations or - investigations, opinions or reports of 

consultants, and press releases. Furthennore, the term "document" 
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includes both original versions and copies that differ in any 

respect from original versions and both documents in the 

possession, custody, or control of ICR and documents in the 

possession, cuatody, or control of consultants or others that have 

assisted ICR in connection with any issue raised in these discovery 

req[uests. 

4. "-Identify," when used in relation to an individual, 

corporation, partnership or other entity, means to state the name, 

address and telephone number thereof. "Identify," when used in 

relation to a document, means to t 

(a) state the nature of the document (e.g,. 
letter, memorandum, etc.); 

(b) atate the author, each addressee, each 
recipient, date, number of pages, and 
t i t l e of the docuraent; and 

(c) provide a brief description of the 
contents of the doc;iment. 

5. "Produce" means to make legible, coraplete, and exact 

copies of responsive documents, which are to be sent via ovemight 

courier or hand-delivered to Drew Harker of Amold & Porter at the 

address set forth below. 

6. "Person" meams any natural person, any business 

entity (whether partnership, association, cooperative, limited 

l i a b i l i t y company, proprietorship, corporation, or other), and auiy 

govemmental entity, department, adminiatration. agency, bureau or 

poli t i c a l subdivision thereof. 



T. "Proceeding" means the STB proceeding in Finance 

Docket No. 33388 an'd sub-dockets thereof. 

8. "Proposed Transaction" means the transaction set 

forth in the Railroad Control Application filed by the Appiicanta 

with the Surface Transportation Board in Finance Docket No. 33388 

in June 1997. 

9. "Responsive Application" means the Responsive 

Application of Illinois Central Railroad Corapany dated October 21, 

1997. 
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INSTRUCTIONS 

1. If ICR cannot answer any part of any interrogatory 

in f u l l , after exercising due diligence to secxire the information 

to do ao, ICR should ao state, and answer to the extent possible, 

specifying ICR's inability to answer the remainder and stating 

whatever information or knowledge ICR has of each unanswered part. 

2. Where interrogatories seek identification or 

information aa to the exiatence or content of any document or 

atudy, producing, or fumishing a copy of the document or study 

w i l l be accepted as an adequate response to the interrogatory. 

3. Unless specified otherwise in a particular 

interrogatory or document request, theae diacovery requests seek 

information and documents dating from January I , 1995 and extending 

through the dace on which the responses are raade. These Diacovery 

Requeats are continuing in nature and ICR ia under a duty to 

supplement or correct any responses that are inconqplete or 

incorrect in accordance with 49 C.F.R. S 1114.29. 

4. Referencea to the plural shall include the singular 

and vice-versa. Terms auch as "and," "or," and -including" ahall 

be construed in an inclusive manner, in the disjunctive or 

conjunctive as necessary, in order to bring into the scope of each 

interrogatory or document request a l l information which raight 

otherwise be construed as outside the scope of the request. 
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1. At any time prior to June 1997, did ICR or, to ita 

knowledge, any prior owner or operator of ICR's line, offer, or 

otherwise propose or seek to acqiire ownership of, or trackage or 

other operating rights over CSX's line of railroad extending from 

milepost 387.9 at Leewood to milepoat 390.0 at Aulon in Memphis, 

Tennessee? For purpoaea of responding to this interrogatory, the 

time limitation set forth in Instruction 3 doee not apply. 

2. If the anawer to Interrogatory No. 1 is anything 

other than an unqualified "no", describe in detail each such other 

proposal or other requeet, specifying: (a) the length and location 

of the lines involved; (b) the nature of the ownership interest or 

operatiiig rights proposed or sought; (c) the financial terms upon 

which such ownership or operating rights were propoaed or aought; 

(d) a l l other terms, including terma goveming raxlroad operations, 

that were offered, proposed, sought or discussed; and (e) why the 

ownership or operating rights in question were not acquired 

pursuant to that offer, propoaal or request. 

3 Describe in detail a l l terras that would govem che 

trackage rights that ICR proposes to grant back to CSX over the 

Leewood-Aulon Line in the event the STB %*ere to order that line to 

be aold to ICR, including but not limited to a definition of 

"substantially similar" as that term ia uaed on page 7 of the 

Responaive Application. 



4. Identify a l l "existing rights to service local 

ahippers and induatries located on the Leewotid-Aulon Line" referred 

to on page 7 of the Responsive ̂ p l i c a t i o n . 

5. Identify a l l instances since 1995 in which ICR has 

invoked ita right under the 1995 Agreement with the City of Memphia 

(IC-5, page 9, fn. 6) allowing ICR to use the River Front Line in 

emergencies, including but not limited to: 

(a) the circumstances relating to the invocation 

of the right to use the River Line, 

(b) che disposicion of use of such agreement; and 

(c) Che dace of auch use. 

6. Ideneify each inseance of "significanc incerference" 

of ICR crains caused by CSX dispacching from December 1996 uncil 

che presenc, including buc noc limiced Co: 

(a) the date of auch "interference," 

(b) i t s cause, 

(c) the total time ICR trains were delayed by i t , 

(d) any communication with CSX conceming i t ; cind 

(e) the CSX response. 

7. Identify a l l communicationa with CSX conceming 

proposal & for improvements to the interlocking on the Leewood-Aulon 

Line, including but not limited to communications conceming cost 

sharing for auch improvementa. 

8. Identify a l l "efficient joint line routes with IC 

via IC's I l l i n o i s gateways" that ICR alleges "would likely" be 
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forecloaed i f " [tlhe transaction described in the Application filed 

by the Primary Applicants, [is] approved without conditions" aa 

stated on page 1 of ICR'a Evidence in Support of Conditions and 

Reaponsive Applicationa (IC-6). 

9. Deaeribe in detail the basis for ICR's assertions 

that "[f] ollowing each of the major r a i l consolidations over the 

past 20 years, i.e.. BN/Frisco. UP/MP, CSX, UP-CNW and now UP-SP,• 

IC soon after experienced a wave of pricing or other actions by the 

conaolidated carrier to foreclose ahipper access to IC'a aervices 

on a competitive baais with the carrier's aingle line routes" ae 

stated on page 7 of the Verified Statement of Donald H. Skelton 

(IC-6). 

10. Identify a l l alleged "fundamental cott^ietitive and 

capacity issues" that "IC's proposal to acquire the Leewood-Aulon 

Line and grant back trackage righcs to CSXT (and an existing CSXT 

tenant) i s necesaary to addreas," aa stated on page 2 of the 

Verified Statement of John D. McPherson (IC-6). 



nOCTIMENT REOUESTS 

1. Produce a l l documents identified in response to, or 

relied upon in reaponding to, the foregoing interrogatories. 

2. Produce a l l documenta discusaing or relating to any 

offer, proposal or request identified in response to Incerrogacory 

2. For purposes of Chis requesc, che time limitation set forth in 

Instruction 3 does not apply. 

3. Produce a l l documents ahowing any (1) projectiona of 

ICR t r a f f i c m the event the STB doea not approve the Application 

in thia Proceeding: (2) proiections of any traffic that ICR 

expecta to loae if the STB were to approve the Application without 

the conditions requested by ICR; and/or (3) projections of tra f f i c 

gaina for ICR i f the STB were to approve the Application, with the 

conditions requested by TCR. 

4. Produce a l l dociiments discussing or analyzing how 

ICR w i l l be affected i f the STB approves the Application, with or 

without conditions. 

5. Produce a l l documents describing, discussing or 

setting forth the terms under which ICR proposes to grant trackage 

rights back to CSX over the Leewood-Aulon in the event the STB were 

to order that line to be sold Co ICR. 

6. Produce a l l documenCs describing, discussing or 

setting forth the terms of the agreement contemplated by ICR 

preserving ICR and CSX'.«5 "existing r-ghts to service local shippera 
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and industries located on the Leewood-Aulon Line" referred to on 

page 7 of the Responsive Application. 

7. Produce a l l documents discussing or relating to the 

"specific adverse impacts" referred to on page 8 of the Responsive 

Application. 

8. Produce (a) a copy of the 1995 Agreement with the 

City of Memphis (referenced Reaponsive ;^plication at page 9, fn. 

6) allowing ICR to use the River Front Line in emergenciea, and (b) 

a l l documents relating to circumstances in which ICR could invoke 

any righta thereunder, the circumstances relating to any actual or 

considered invocation of auch righta the diapoaition of the request 

for use under such agreement, or the date of euch actual or 

considered use. 

9. Produce a l l documents related to any inatance of 

"significant interference" with ICR trains or operationa in the 

Memphis area alleged to be caused by CSX diapatching from December 

1996 until the preaent, including any correapondenee with CSX 

relating thereto. 

10. Produce a l l documents discussing or relacing Co any 

communicat-iona with CSX conceming any plans, proposals or actions 

taken since December 1996 with respect to the dispatching of ICR 

trains in the Memphis area. 

11. Produce a l l documents discussing or relating to 

improvements or proposed improvements to the interlocking on the 
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Leewood-Auion Line, including but not limited to documencs 

concerning cost sharing for auch improvemej-ts. 

12. Produce a l l documenta underlying ICR's aaaertion on 

page 14 of the Reaponaive J^plication that i t s acquisition of the 

Lee»fOod-Aulon line would reault in reductions in lost equipment 

utilization, fuel expenaes, car hire expenaes, crew expenaes, crew 

fatigue and delayed shipments and increaaes in on-time performance 

and operating efficiency. 

13. Produce records for each month of yeare 1995 and 

1996 of ICR's equipraent utilization, fuel expenses, car hire 

expenaea, crew expenses, crew fatigue and delayed shipments and on-

time performance and operating efficiency for any ICR d i s t r i c t that 

includes the Leewood-Aulon line. 

14. Produce a l l documents describing, discussing or 

relating to ICR's proposed plana for implementing "centralized 

dispatching" of the Leewood-Aulon Line, referred to on page 15 of 

the Responsive Application, including but not liraited to proposed 

diapatching technology, location of "centralized dispatching," 

plane for assuring safe integration of "centralized dispatching" 

and plana for aasuring that there w i l l be no disruption of service 

during integration into ICR dispatching. 

15. Produce a copy of: 

(a) the 1907 Agreement referred to on page 7 of 

the Verified Statement of John D- McPherson 

(IC-6), 
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(b) any agreeraents that the 1907 Agreement 

superaeded (including but not lim i t e d to 1905 

Agreement), 

(c) any amendments to the 1907 Agreeraent; and 

(d) a l l documenta (other than routine b i l l i n g 

docuraents) r e l a t i n g to such agreements. 

Respectfully submitted. 

MARK G. AARON 
PETER J . SHtJDTZ 
CSX Cozx>orat:on 
One James Center 
901 East Cary Street 
Richmond, VA 23129 
(804) 782-1400 

P. MICHAEL GIFTOS 
PAUL R. HITCHCOCK 
CSZ Tranaportation, Ine. 
500 Water Street 
Speed Code J-120 
Jacksonville, FL 32202 
(904) 359-3100 

Counsel for CSX Corporation 
and CSX Transportation. Inc. 

JAMES C. BISHOP, JR. 
WILLIAM C. WOOLDRIDGE 
J. GARY LANB 
JAMES L. HOWE, I I I 
ROBERT J. COONEY 
GEORGE A. ASPATORE 
Norfolk Soutiiem Corperatiaaa 
Three Commercial Place 
Norfolk, VA 23510-2191 

OTIS G. LYONS Jfe) DENNIS 
DREW A. HARKER 
Arnold 6 Portar 
555 12th Street, 
Waahington, D.C. 
(202) 942-5000 

N.W. 
20004- 1202 

SAMUEL M. SIPE, JR.*' 
TIMOTHY M. WALSH 
OAVID COBURN 
Steptoe Johnaon, LLP. 
1330 Connecticut Avenue, N.W. 
Washington. D.C 20036-1795 
(202) 429-3000 

[OlARO RICrtARD A. ALLEN ) ¥ 
JOHN V. EDWARDS 
PATRICIA E. BRUCE 
Zuckert, Scoutt Rnaenberger, 
888 17th Street, N.w. 
Suite 600 
Washington, D.C. 20006 
(202) 298-8660 

LLP. 
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JOHN M. NANNES 
SCOT B. HUTCHINS 
Skadden, Axpa, Slate, Meager fc 

rloB, LLP. 
1440 New York Avenue, N.W. 
Washington, D.C. 20005 
(202) 371-7400 

Counsel for Norfoik Southem Corporation 
and Norfolk Southem Railwav Comoanv 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 6th day of November, 

1997, the foreqoing First Set of Interrogatories and Requests for 

Production of Documents to Illinois Central Railroad Coapsiay was 

served by facsimile on the persons listed on the Restricted 

Service List and counsel for Illinois Central Railroad Company. 

Sean K. Bornbeck 



o 
3 
Q o 
d a 



CSX-89 

BEFORE THE 
SURF.ACE TR.-\.\SFORTATION BOARD 

FINA.\CE DOCKET NO. 33388 

CSX CORPOR.ATION .A.ND CSX TR.A-\SPORT.ATION. INC.. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES'AGREEMENTS-
CONR.'ML INC, .AND CONSOLID.ATED R.AIL CORPORATION 

CSX'S 
FIRST SET OF INTERROGATORIES AND REQL'ESTS 

FOR PRODUCTION OF DOCL'MENTS TO 
VVISCONSIN CENTR.AL LTD. 

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30. andthe Discovery 

Guidelines entered in this proceeding on June 27, 1997. as amended, see 

Decisions .Nos. 10 and 20, CSX^ direct the following interrogatories and 

document requests to Wisconsin Centrai Ltd. ("Responding Part>'" or "WCL"). 

Responses should be served as soon as possible, and in no event later 

than 15 days from the date of service hereof. However, if WCL objects entirely 

to an Interrogator.' or Document Request and ri-̂ es not intend to provide any 

substantive answer or document production in response thereto absent an order 

compelling such answer or production, WCL shall serve such objeclion upon 

counsel within five (5) business days of service hereof in accordance with S 16 of 

the Discoverv Guidelines. 

^ "CSX" refers collectively to CSX Corporation and CSX Transponation, Inc. 



DEFIMTIONS 

1. ".Applicant" or "Apphcants" means CSX Corporation. CSX 

Traasponation. inc.. .Norfolk Southem Corporation, .Norfolk Southem Railway 

Company. Conrail. Inc., and Consolidated Rail Corporauon. 

2. "Board" or "STB" means the Surface Transportation Board. 

3. "Document" means any writings or other compilations of 

information, whether handwritten, typewritten, printed, recorded, or produced or 

reproduced by any olher process, including but not hmited to intra- or inter­

company communications, business records, agreements, contracts, 

correspondence, memoranda, saidies, projections, summanes or records of 

conversations, reports, photographs, maps, tape recordings, all stored electronic 

data that may be retrievable or machine-readable, produced in reasonably usable 

form, including any descriptions, indices, or other interpretative materials 

necessary or useful to access the stored information, statistical or financial 

statements, graphs, chans or other data compilations, diagrams, agendas, minutes 

or records or summaries of conferences, statements of policy, lists of persons 

attending meetings or conferences, opinions or repons or summaries of 

negotiations or investigations, opinions or repons of consultants, and press 

releases Funhermore, the term "document" includes both onginal versions and 

copies that differ in any respect from original versions, and both documents in the 

possession, custody, or control of Responding Party and documents in the 

possession, custody, or control of consultants or others that have assisted 

Responding Pany in connection with any issue raised in these discovery requests. 

4. "Identify." when used m relation to an individual, corporation, 

pannership or other entity, means to state the name, address and telephone 

number ihereof. "Idenlify," when used in relation to a documeni, means to 



(a) state the nature of the document {e.g.. letter, 
memorandum, etc.); 

(b) stare the author, each addressee, each recipient, 
date, number of pages, and tille of the document; 
and 

(c) provide a brief description of the contents of the 
document. 

5 "Produce" means to make legible, complete, and e.xact copies of 

responsive documents, which are to be sent via ovemight courier or hand-

delivered to Drew A. Harker of Arnold & Poner at the address set fonh below. 

6. "Person" means any namral person, any business entity (whether 

pannership, association, limited liability company, cooperative, proprietorship, 

corporation or other), and any govemmental entity, department, administration, 

agency, bureau or political subdivision thereof 

7. "Proceeding" means the STB proceeding in Finance Docket 

-No. 33388 and sub-dockets thereof. 

INSTRUCTIONS 

1. If Responding Pany cannot answer any pan of any interrogatory in 

full, after exercising due diligence to secure the information to do so. Responding 

Pany should so state an answer to the extent possible, specifv'ing Responding 

Pany 's inability to answer the remainder and stating whatever information or 

knowledge Responding Party has of each unanswered part. 

2. Where mierrogatories requesi identification or seek informalion as 

to the existence or content of any document or smdy, producing, or fumishing a 

cop\ of the document or smdy will be accepted as an adequate response to the 

interrogatory. 



3. Unless specified otherwise in a panicular interrogatory or document 

request, these discovery requests seek information and documents dating from 

January 1, 1995, and extending through the date on which the responses are 

made. These Diiv-overy Requests are continuing in narure and Responding Pany 

is under a duty to supplement or correct any responses that are incomplete or 

incorrect in accordance with 49 C.F.R. § 1114.29. 

4. References to the plural shall include the singular and vice versa. 

Terms such as "and." "or," and "including" shall be construed in an inclusive 

marmer, m the disjunctive or conjunctive as necessary, in order to bring inlo the 

scope of each interrogatory or document request all information which might 

otherwise be construed as outside the scope of the request. 

INTERROGATORIES 

1 State whether any complaint was made to. or entered with, the 

Baltimore & Ohio Chicago Terminal Railroad Company ("BOCT"), CSX, the 

Board, or any public authority regarding the following matters; and, ifany such 

complaint was made or emered, state whether such complaint was in writing or 

oral, to whom it was made, identifying the individual and the organization or 

pubiic authority in question, and ifthe complaint was in wrinen form, identify 

the writing, and if made orally, give a descnption of the complaint: 

(a). The matters referred to in the statement on page 3 of the 

Conrnenis of WCL that CSX "has deliberately chosen to drive away intermediate 

switching business in order to improve CSX intemal operations, increased switch 

charges above markei rates and used the tJireat of BOCT intermediate switch 

charges as leverage lo obuin blocking services from connecting western 

camers. '; 
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(b) . The maner or matters referred to in the statemenl on page 9 of the 

Verified Statement of J. Reilly McCanen that. "CSX devotes linle attention to 

maintenance on the [iOCT]" m the Altenheim Subdivision. 

(c) . The matter or matters referred to in the statement on page 9 of the 

Verified Statement of J. Reilly .McCanen that the 48th .Avenue Yard "is not well 

maintained." 

(d) . The matter or matters refened to in the statement on page I I of 

the Verified Statement o f j . Reilly McCanen that. "CSX has been unresponsive 

to WCL anempts to have the Altenheim Subdivision upgraded and to improve the 

dispatching of the line." 

(e) . The maner or mailers refened to in the staiement on page 2 of the 

Verified Statement of John F. Scon ("V.S. of Scon") that WCL employees "sit 

with their trains at the entrance to the Indiana Harbor Belt Railroad ("IHB") and 

[BOCT] for hours at a time without being able to access these lines..." 

(0- The matter or matters refened to in the statement on page 2 of the 

V.S. of Scon that. ".Most often, [WCL] traias are not being moved in a timely 

fashion due to the preoccupation of the larger railroads with their own interests 

and the fact that our trains are given a very low pnority by those in control of the 

traffic flows in and through Chicago." 

(g) . The maner or matters refened to in the statemenl on page 3 of the 

S. of Scon that, "There have been dozens of times when a WCL eastbound 

train would pull up to the entrance of the Altenheun Subdivision at Madison St. 

in Forest Park only to sit for an our or raore trying in vain jusi to contact the 

CSX dispatcher by phone and radio." 

(h) . The maner or matters referred to in the statement on page 3 of the 

V S. of Scon that 'there have been limes when CSX will run a westbound unit 
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train for delivery to WCL moving to .Madison St. or Central Ave. and simply not 

notify us about it and then forget to tell the next dispatcher coming on duty about 

it." 

(i). The Thursday moming. October 16, 1997 "occunence" refened to 

on pages 3-5 of the V.S. of Scon. 

2. Identify all documents, whether created before or after January 1, 

1995, that suppon or in any way relate to, the responses provided for 

Intenogatory 1, sub-sections (a) - (i), above. 

3. Idenlify all documents, whether created before or after January 1. 

1995, that suppon or in any way relate to lhe "litigation' over "switching 

disputes at Chicago beiween WCL and CSX" refened to in the statements on 

pages 7-8 of the Verified Statement of William R. Schauer. 

4. For each of the caniers listed in items (i) -(x) below: 

(a) . State whether WCL has direct interchange(s) with the canier at 

Chicago; 

(b) . State the location of such direct interchange(s); 

(c) . State the number of cars forwarded to the canier at such direct 

interchange(s) in each of the years 1995 and 1996 and for such period in 1997 as 

you have records for (identifying it); 

(d) . State the number of cars received from the canier al such 

direci interchange(s) ui each of the years 1995 and 1996 and for suc\ -»enod in 

1997 as you have records for (identifying it); 
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(e) . Srate whether WCL uses trackage rights or other rights on 

other caniers to reach the point of such direct interchange) s); 

(f) . If the response to Intenogatory 1(e) is 'yes", describe the 

namre of the trackage ior other) rights used (i.e. overhead, local service, 

haulage, etc.) 

(g) . State wheiher WCL uses the services of any intermediate 

canier at Chicago to deliver cars to any of the caniers identified in items (i) 

through (X) below; 

(h) . If the response to Intenogatorv' 1(g) is "yes", state which 

intermediate canier(s) and state the number of cars interchanged using each such 

intermediate canier in each of the years 1995 and 1996 and for such period in 

1997 as you have record for (idemifying ic. For the purposes of this 

Intenogatory. consider B&OCT as an intermediate canier regardless of your 

contention that it is not. 

Provide responses to Intenogatories 4 (a) - (h) for the following 

caniers: 

(i) . Canadian Pacific - Soo 

(ii) . Elgin. Joliet and Eastem Railway 

(iii) . Norfolk Southem 

(iv) . I & M Rail Link 

(V). CSX 

(vi) . Conrail 

(vii) . Illinois Central Railroad 

(viii) . Union Pacific Railroad 

(ix) . Burlmgton Northem and Sante Fe Railway 

(x) . Canadian National Railway - GTW 
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5. Where the ser\'ices of an intermediate switching carrier are required 

in order for one line-haul canier to deliver traffic to another at Chicago, and 

there are two alteraative intermediate switching caniers available, state whether 

you contend that the receiving line-haul canier has the legal right to select the 

intermediate switching canier, 

6. With regard to the agreement between NS and WCL refened to on 

page 2 of the Comments of WCL; 

(a) . Srate what rights are not cenain under the agreement; 

(b) . Slate why the copy of the agreement anached as Exhibit A to 

the Comments of WCL is unsigned. 

(c) Identify all documents that in any way relate to the subject 

matter of Intenogaton.- 6, sub-sections (a) and (b). 

7. The Responsive Application of WCL states on pages 7-8 lhat, 

"WCL intends to invest in the [48th Avenue] yard, upgrading its condiiion and 

placing it in expanded service ... ." 

(a) . State the dollar amount thai WCL intends to invest in lhe 48th 

Avenue Yard; 

(b) . State WCL's proposed schedule for making such investments; 

(c) . State whether WCL's Board of Directors has approved such 

investment; and 

(d) . Identify all documenis that in any way relate to the subject 

maner of Intenogatory 7. sub-sections (a), (b) and (c). 
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8. State whether WCL can and. or does deliver traffic to the Belt 

Railway of Chicago ("BRC"): 

(a) , for intermediate switching; 

(b) , for intermediate handling; 

(c) . otherwise for subsequent delivery to anoiher canier(s), 

(d) . if the answer to item (c) is affinnative, idenlify the caniers. 

(e) . Identify all documents t.hat support or in any way relate to the 

Responses to Intenogatory 8. sub-sections (a), (b), (c) and (d). 

9. (a) State whether today WCL is able to deliver traffic originating 

on WCL and terminating on CSX lo the BRC. 

(b) If not, state each and every reason why WCL is not able to 

deliver such traffic to the BRC. 

(c) . State what circumstances would have to change in order for 

WCL to deliver such traffic to the BRC. 

(d) . Identify all documents which support or in any way relate to 

the Responses to Intenogatory 9, sub-sections (a) - (c), 

10. (a). State whether in the last ten (10) years WCL has been able to 

deliver traffic originating on WCL and terminating on CSX to the BRC. 

(b) . If not, state each and ever>' reason why WCL has not been able 

to deliver such traffic to the BRC. 

(c) . State what circumstances would have had to be different for 

WCL to deliver such traffic to the BRC. 

(d) . Identify all documents that support or in any way relate to the 

Responses to Inienogatory 10, sub-sections (a) - (c). 
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11. (a). State whether after the approval of the primary application 

(assuming approval of Primary .Application but not of WCi.'s Responsive 

.Application) WCL will be able to deliver traffic originating on WCL and 

terminating on CSX to the BRC. 

(b) . If not, state each and every reason 'vhy WCL will not be able 

to deliver such traffic to the BRC. 

(c) . State what circumstances will have to be different in order for 

WCL to deliver such traffic to the BRC, 

(d) . Identify all documents that suppon or in any way relate to the 

Responses to Intenogatory 11, sub-sections (a) - (c). 

12. (a). State whether since 1987 WCL has expressed any interest, 

mâ e any inquiries, submitted any proposals, or made any offers regarding 

WCL's acquisition of some or ail of the .Altenheim Subdivision. 

(b) . State whether such interest, inquiry, proposal or offer was in 

writing or oral, the individual (and his her employer and job title) to whom it was 

made and the individual (and his/her employer and job title) who it was made by. 

(c) . Identify all documents, whether created before or after January 

1. 1995, Ahich suppon, or in any way relate to the response to, or the subject 

maner of Intenogatory 12, sub-sections (a) and (b). 

13. Identify' any WCL Board of Directors' ("Board") resolution since 

1987 that authorized capital expendimres to: 

(a), acquire the Altenheim Subdivision; 

- 10-



(b), seek Board authority to acquire the .Altenheim Subdivision; 

ic). improve the physical condition of the Altenhemi Subdivision; or 

(d). invest in the physical connectton(S) with other rail lines. 

14 Identify all documents that support or in any way relate to the 

statement on page 7 of the Responsive .Application of WCL that, "WCL's plan is 

to purchase a portion of the Altenheim Subdivision and to invest in the track, 

upgrading it to at least FRA Class 3 standards...," including all analysis, studies 

and cost projections. 

15. Identify all documenis that support or in any way relate to the 

statement on page 14 of the Comments of WCL ihat. "It would be our iniention 

to eliminate the impediments and operate double stack intermodal trains via the 

.Altenheim Subdivision...." including all analysis, saidies and cost projections. 

REOLTSTS FOR PRODI CTION OF DOCUMENTS 

1. Produce all documents identified, or which should be identified, in 

response to Intenogatory .No. 1, sub-sections (a) - (i). 

2. Produce all documenis identified, or which should be identified, in 

response to Intenogatory No. 2. 

3. Produce all documents identified, or which should be identified, in 

response to Intenogatory .No. 3, 

4. Produce a signed copy of the agreemenf between NS & WCL 

refened to on page 2 of the Comments of WCL and atiached unsigned as Exhibit 

H to the Comments of WCL. 
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5, Produce ail documents identified, or which should be identified, in 

response to Intenogatory 6 (c), 

6, Produce all documenis, identified or which should be identified, in 

response to Intenogatory 7 (d). 

7, Produce all documenis, ideniified or which should be identified, in 

response to Intenogatory 8 (e). 

8, Produce all documents, identified or which should be identified, in 

response to Intenogatory 9 (d), 

9, Produce all documents, identified or which should be ideniified, in 

response to Intenogatory 10 (d). 

10, Produce all documents, identified or which should be ideniified, in 

response to Interrogatory I I (d). 

11 Produce all documents, identified or which should be ideniified, in 

response to Intenogatory 12 (c). 

12, Produce a copy of all Board of Directors resolutions identified, or 

which should be identified in response to Intenogatory (13), sub-sections (a) -

(d). 

13. Produce all documenis identified or which should be ideniified in 

response to Intenogatory (14). 
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14. Produce all documents identified or which should be identified in 

response to Intenogatory (15). 

Respectfully submined. 

.VI.4RK G. ARON 
PETER J . SHLDTZ 
CSX Corporation 
One James Center 
901 East Car*' Street 
Richmond, VA 23129 
(804) 782-1400 

P. .MICHAEL GIFTOS 
PALX R. HrrCHCOCK 
CSX Transponation. Inc. 
500 Water Street 
Speed Code J-120 
Jacksonville. FL 32202 
(904) 359-3100 

DE.VSTS G. LYO.VS 
DREW A. HARKER 
Amold & Poner 
555 12th Street. N W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

SAMLTL M. SIPE, JR. 
TIMOTHY .VI. WALSH 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, N.W, 
Washington, DC 20036-1795 
(202) 429-3000 

Counsel for CSX Corvoration 
and CSX Transponation. Inc. 

November 6. 1997 
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CERTIFICATE OF SERVICE 

I , Drew .A. Harker. certify that on November 6, 1997. I have caused to 

be served a true and conect copy of the foregoing CSX-89, CSX Corporation's 

First Set of Intenogatories and Requests for Production of Documents to 

Wisconsin Central Ltd., to 

Thomas J. Litwiler 
Oppenheimer Wolff & Donnelly 
Two Prudential Plaza, 45th Floor 
180 North Stetson Avenue 
Chicago, IL 60601 

PHONE: 312-616-1800 
FAX; 312-

counsel for Wisconsin Central Ltd. and on all panies on the Restricted Service 

list in Finance Docket .No. 33388, in all cases by facsimile transmission. 
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CSX/NS-125 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPOR.ATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEME.NTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CSX'S ANT) NORFOLK SOUTHERN'S 
FIRST SET OF INTERROGATORIES AND REQUESTS 

FOR PRODUCTION OF DOCUMENTS TO 
ELGIN, JOLIET AND EASTERN RAILWAY ANT) TRANSTAR, INC. 

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and the Discovery 

Guidelines entered in this proceeding on June 27, 1997, see Decisions Nos. 10 

and 20, CSX and NS^ direct the following intenogatories and document requests 

to Elgin, Joliet and Eastern Railway and Transtar, Inc. ("Responding Parties" or, 

collectively, "EJE"). 

Responses should be served as soon as possible, and in no event later 

than 15 days from the date of service hereof. However, if EJE objects entirely to 

an Intenogatory or Document Request and does not intend to provide any 

substantive answer or document production in response thereto absent an order 

compelling such answer or production, EJE shall serve such objection upon 

Applicants' counsel wiihin five (5) business days of service hereof in accordance 

with ^ 16 of the Discovery Guidelines. 

"CSX" refers collectively to CSX Corporation and CSX Transporiation, Inc.; 
"NS" refers collectively to Norfolk Soulhem Corporaiion and Norfolk Southera 
Railway Company. 



DEFI>aTIONS 

1. "Applicant" or ".Applicants" means CSX Corporation, CSX 

Transportation, inc., Norfolk Southern Corporation, Norfolk Southem Railway 

Com.pany, Conrail Inc., and Consolidated Rail Corporation. 

2. "Board" means the Surface Transporiation Board. 

3. "Document" means any writings or other compilations of 

information, wheiher handwritten, typewritten, printed, recorded, or produced or 

reproduced by any other process, including bul not limited to intra- or inter­

company communications, business records, agreements, contracts, 

conespondence, memoranda, studies, projections, summaries or records of 

conversations, reports, photographs, maps, tape recordings, all stored electronic 

data that may be retrievable or machine-readable, produced in reasonably usable 

form, including any descriptions, indices, or other interpretative materials 

necessary or useful to access the stored infomiation, statistical or financial 

Gtatements, graphs, charts or other data compilations, diagrams, agendas, minutes 

or records or summaries of conferences, statements of policy, listb of persons 

attending meetings or conferences, opinions or repons or summaries of 

negotiations or investigations, opinions or reports of consultants, and prfc<;s 

releases. Furthermore, the term "document" includes both original versions and 

copies that differ in any respect from original versions, and bolh documents in the 

possession, custody, or control of Responding Party and documents in the 

possession, custodj, or control of consultants or oihers lhat have assisted 

Responding Party in connection with any issue raised in these discovery requests. 

4. "Identify," when used in relation to an individual, corporation, 

partnership or other eniily, means to state the name, address and telephone 

number thereof. "Identify," when used in relation to a document, means to 
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(a) state the nanire of the document (e.g., letter, 
memorandum, etc.); 

(b) Slate the author, each addressee, each recipient, 
date, number of pages, and title of the document; 
and 

(c) provide a brief description of the contents of the 
document. 

5. "Produce" means to make legible, complete, and exact copies of 

responsive documenis, which are to be sent via overnight courier or hand-

delivered to Drew A. Harker of Arnold & Porter and Richard A. Allen of 

Zuckert, Scoutt & Rasenberger at the address set forth below. 

6. "Person" means any nalural person, any business entity (whether 

parmership, association, limited liability company, cooperative, proprietorship, 

coiporation or other), and any governmental entity, depanment, administration, 

agency, bureau or political subdivision thereof. 

7. "Proceeding" means the STB proceeding in Finance Docket 

Nc. 33388 and sub-dockets thereof 

INSTRUCTIONS 

1. If Responding Parties cannot answer any part of any interrogatory 

in fiill, after exercising due diligence to secure the infonnalion to do so. 

Responding Parties should so state and answer to the extent possible, specifying 

Responding Parties' inabilily to answer the remainder and stating whatever 

information or knowledge Responding Parties have of each unanswered part. 

2. Where intenogatories request identification or seek information as 

to the existence or content of any document or study, producing, or furnishing a 



copy of the document or study will be accepted as an adequate response to the 

interrogatory. 

3. Unless specified otherwise in a particular intenogatory or docimient 

requesi, these discovery requests seek information and documents dating from 

Januaiy 1, 1995, and exiending ihrough the dale on which the responses are 

made. These Discovery Requests are continuing in namre and Responding Party 

is under a duty to supplement or conect any responses that are incomplete or 

inconect in accordance with 49 C.F.R. § 1114.29. 

4. References to the plural shall include the singular and vice versa. 

Terms such as "and," "or," and "including" shall be construed in an inclusive 

manner, in the disjunctive or conjunctive as necessary, in order to bring into the 

scope of each intenogatory or document request all informaiion which might 

otherwise be construed as outside the scope of tlie request. 

INTERROGATORIES 

1. (a). State when discussions and/or negotiations between EJE and I 

& M Rail Link ("IMRL") commenced regarding the submission of ajoint 

application to the Board for acquisiiion of the 51% stcck ownership of Conrail in 

the Indiana Harbor Belt Railroad Company ("IHB"). 

(b) . State when an agreeraent was reached with IMRL to submit a 

joini application to the Board for acquisition of the 51 % stock ownership of 

Conrail in the IHB. 

(c) . Identify the individuaJ(s) primarily responsible for the 

discussions, negotiaiions, and agreements refened to in sub-sections (a) and (b) 

above. 
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(d). Idenlify all documenis that in any way relate to the discussions, 

negoiialions and agreements refened to in sub-sectiuns (a) and (b) above. 

2. Identify all documents that in any way relate to: 

(a) The agreement refened to on page 15 of the Responsive 

Application ("The Responsive Applicants anticipale a stock voting agreement 

berween themselves concerning the voting of their respective proposed ownership 

of IHB stock . . .") ; including any drafts, outlines, or texts of such agreement or 

any element thereof; 

(b) The maimer in which EJE and IMRL anticipale carrying oul the 

exercise of joint conlrol over the 'HB. 

(c) The plans of EJE and IMRL for the operations rtf the IHB after 

meir acquisition of coniroi over it. 

3. Wilh respect to the statement on page 9 of the Responsive 

Application (EJE-10) that "Each of the caniers has sufficient resources available 

to purchase lheir proportionate share of stock" in IHB, what was the approximate 

purchase price for the totality of the 51 % of the stock of IHB that was assumed in 

conneciion with making this statement? 

4. (a) Idenlify the "ceriain shippers" refened to in the first paragraph 

on page 10 of the Responsive Application (EJE-10) who wou'J, under the 

transaction proposed in the Primary Application be "losing their existiag 

altemative routings of IHB or EJE origination/termination and being reduced to 

working exclusively with the IHB." 



(b) Explain why these "certain shippers" would lose those 

altemative routings and be "reduced to working exclusively with the IHB." 

5. With respect to the statement on page 11 oflhe Application that 

"Along with cunent minority shareholder Soo, OE and IMRL will undertake to 

imprcve IHB's fmancial performance"; 

(a) Identify all discussions, conespondence and negotiations which 

EJE and/or IMRL have had with Soo conceniing or in any way relating to the 

proposed acquisition of stock in IHB by EJE or by EJE and IMRL; and 

(b) identify any documenis recordings or otherwise relating to such 

discussions or negotiations. 

6. Wilh reference to the stateraent on page 6 of the Verified Statement 

of James H. Dan.:! as follows: 

Subsequent to the transaciion proposed by Applicants, 
CSXT and NS will not be neutral as to which canier 
serves these plants. Indeed, it will be in their vested 
interests to secure all of this iraffic for the IHB. 
Because CSXT and NS will each own a portion of the 
IHB, Lhey will be motivated to eliminate the EJ&E as an 
option for these movements. 

(a) Is it not, and has it not been, la the vested interest of Conrail to 

secure as much of the traffic as possible for IHB raiher than EJ&E with respect to 

any traffic over which Conrail has influence and to seek to eliminate the EJ&E as 

an option for movements where either it or IHB wouid be an oprion? 

(b) If not, please explain why not. 

7. With respect to the concerns about neutrality of switching expressed 

in the Verified Statement of Wiliiam H. Brodsky (particulariy at pages 3-7), and 
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the concem, at page 7, about the possibility that "CSX will play a dominant role" 

in the management of IHB and other terminal caniers in Chicago, explain why 

would CSX not want to have an efficient interchange with IMRL, given that the 

CSX lines and the IMRL lines are entirely end-to-end? 

8. (a) Slate whether EJE's Board of Directors has authorized EJE to 

make any investmeni in the facilities of IHB in the event the transactions 

contemplated by your Responsive Application are authorized by the STB and are 

consummated. 

(b) Describe such invest nents, including the projecis involved, 

the estimated amounts in dollars, the timing of such investments and projecis, and 

the proposed sources of funding, including whether commitments for such 

funding have been obtained. 

(c) Identify all documents relating to the investments, 

authorizations, fundings and commitments refened to in subsections (a) and (b) 

of this Intenogatory No. 8. 

REOLTESTS FOR PRODUCTION OF DOCUMENTS 

1. Produce all documents identified, or which should be identified, in 

respon'̂ rC to Inienogatory No. 1, sub-sections (a), (b) and (d) 

2. Produce all documenis identified, or which should have been 

identified, in response to Intenogatory No. 2, sub-sections (a) - (b). 

3. Produce all documenis relating to the computation of the assumed 

purchase price refened to in Intenogatory No. 3. 

4. Produce all documents ideatified, or which should have been 

identified, in response to Intenogatory No. 5, subsections (a)-(b). 
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5. Produce all documents which identified, or which should have been 

identified, in response to subsection (c) of Intenogatory No. 8. 

MARK G. ARON 
PETER J. SmJDTZ 
CSX Corporation 
One James Cenier 
901 East Cary Street 
Richmond, VA 23129 
(804) 782-1400 

P. .MICHAEL GIFTOS 
PAUL R. HITCHCOCK 
CSX Transportation, Inc. 
500 Water Stteet 
Speed Code J-120 
Jacksonville, FL 32202 
(904) 359-3100 

Respectfully submitted. 

DEmiS C. LYONS 
DREW A. HARKER 
Amold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

SAMLTL .M. SIPE, JR. 
TIMOTHY M. WALSH 
Stepioe & Johnson LLP 
1330 Connecticut Avenue, N.W. 
Washington, DC 20036-1795 
(202) 429-3000 

Counsel for CSX Corporation 
and CSX Transponanon, Inc. 

JAMES C. BISHOP 
WTLLLAM C. WOOLRIDGE 
J. GARY LANE 
JAMES L. HOWE IE 
ROBERT J. COONTY 
GEORGE A. ASPATORE 
Norfolk Soulhem Corporation 
Three Commercial Place 
Norfolk, VA 23510-9241 
(757) 629-2838 

JOHN M. NANNTS 
SCOT B. HUTCHINS 
Skaden, Arps, Slate, .Meagher 

& Fiom LLP 
1440 New York Avenue, N.W. 
Washington, D.C. 20005-2111 
(202) 371-7400 
November 5, 1997 

RICHARD A. ALLEN 
ANDREW R. PLUMP 
JOHN V. EDWARDS 
PATRICIA E. BRUCE 
Zuckert, Scoutt 

& Rasenberger LLP 
888 Seventh Stteet, N.W. 
Suite 600 
Washingion, D.C. 20006-3939 
(202) 298-8660 



Counsel for Norfolk Soulhem 
Corporation and Norfolk 
Soulhem Raiiwcrv Companv 
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CERTIFICATE OF SERVICE 

I , Drew A. Harker, c e r t i f y that on Novetnber 5, 

1997, I caused to be served a true and correct copy of 

the foregoing CSX/NS-125, CSX Corporation and NS's F i r s t 

Set of Interrogatories and Requests f o r Production of 

Documents to Elgin, J o l i e t and Eastern Railway and 

Transfer, Inc., to 

Thomas J . Healey 
Oppenheimer Wolff & Donnelly 
Two Prudential Plaza, 45th Floor 
180 North Stetson Avenue 
Chicago, IL 60601 

PHONE: 312-616-1800 
FAX: 312-616-5800 

counsel f o r Elgin J o l i e t and Eastern Railway and 

Transtar, Inc. by facsimile transmission, and that on 

Novetnber 6, 1997 I caused such document to be served on 

such counsel and on a l l parties on the Restricted 

Service L i s t i n Finance Docket No. 33388, by f i r s t class 

surface mail, postage prepaid. 

Drew A. Harker 
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CSX/NS-126 

BEFORE THE 
SURFACE TR.ANSPORTATION BOARD 

HNANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CSX'S A.\T) NORFOLK SOUTHERN'S 
FIRST SET OF INTERROGATORIES AND REQUESTS 

FOR PRODUCTION OF DOCL'MENTS TO 
I & M RAIL LINTv, LLC 

Pursuan: ;o 49 C.F.R. §§ 1114.26 and 1114.30, and the Discovery 

Guidelines entered in this proceeding on June 27, 1991, see Decisions Nos. 10 

and 20, CSX and NS^ direct the following intenogatories and documeni requests 

to I & M Rail Link. LLC ("Responding Party" or "IMRL"). 

Responses should be served as soon as possible, and in no eveni laler 

than 15 days from the date of service hereof. However, if IMRL objects entirely 

to an Inienogatory or Document Requesi and does nol iniend to provide any 

substantive answer or document production in response thereto absent an order 

compelling such answer or production, IMRL shall serve such objection upon 

Applicants' counsel within five (5) business days of service hereof in accordance 

with ^ 16 of the Discovery GuideUnes. 

"CSX" refers collectively to CSX Corporation and CSX Transponation, Inc.; 
"NS" refers collectively to Norfolk Southern Corporaiion and Norfolk Southera 
Railway Company. 



DEnNTTIONS 

1. "Applicant" or "Applicanis" means CSX Corporation, CSX 

Transportalion, inc., Norfolk Southera Corporation, Norfolk Southera Railway 

Corapany, Conrail Inc., and Consclidated Raii Corporaiion. 

2. "Board" or "STB" means the Surface Transporiation Board. 

3. "Document" means any writings or other compilations of 

information, whether handwritten, t>'pewriiten, printed, recorded, or produced or 

reproduced by any other process, including but not limited to inira- or inter­

company comraunications, business records, agreements, contracts, 

conespondence, memoranda, smdies, projeclions, summaries or records of 

conversations, reporis, photographs, maps, tape recordings, all stored electronic 

data that may be retrievable or machine-readable, produced in reasonably usable 

form, including any descriplions, indices, or other interpretative materials 

necessary or useful to access the stored information, statistical or financial 

statements, graphs, charts or other data compilations, diagrams, agendas, minuies 

or records or summaries of conferences, statements of policy, lists of persons 

attending meetings or conferences, opinions or reports or summaries of 

negotiations or investigations, opinions or reporis of consultants, and press 

releases. Furthermore, the term "documeni" includes both original versions and 

copies that differ in any respect from original versions, and both documents in the 

possession, custody, or control of Responding Party and documents in the 

possession, custody, or control of consultants or others that have assisted 

Responding Party in connection with any issue raised in these discovery requer^. 

4. "Identify," when used in relation to an individual, corporation, 

partnership or other entity, means to state the name, address aud telephone 

number thereof. "Identify," when used in relation to a document, means to 
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(a) state the namre of the document {e.g., letter, 
memorandum, etc.); 

(b) state the author, each addressee, each recipient, 
date, number of pages, and lille of the documeni; 
and 

(c) provide a brief descriplion of the contents of the 
document. 

5. "Produce" means to make legible, complete, and exact copies of 

responsive documenis, which are to be sent via overnight courier or hand-

delivered to Drew A. Harker of Araold & Porter and Richard A. Alien of 

Zuckert, Scoutt & Rasenberger at the address set forth below. 

6. "Person" means any namral person, any business entity (whether 

partnership, association, limited liabilily company, cooperative, proprietorship, 

corporation or other), and any governmental entity, department, adminisiration, 

agency, bureau or political subdivision thereof 

7. "Proceeding" means the STB proceeding in Finance Docket 

No. 33388 and sub-dockets ihereof. 

INSTRUCTIONS 

1. If Responding Party cannot answer any part of any i'rtw-rrogatory in 

full, after exercising due diligence to secure the information to do so. Responding 

Party should so state and answer to the extent possible, specifying Responding 

Party's inability to answer the remainder and stating whatever information or 

knowledge Responding Party has of each unanswered pan. 

2. Where intenogatories requesi identification or seek infonnation as 

to the existence or content of any document or smdy, producing, or furnishing a 
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copy of the document or smdy will be accepied as an adequaie response to the 

inienogatory. 

3. Unless specified otherwise in a particular intenogatory or document 

requesi, these discovery requests seek information and documents dating from 

January 1, 1995, and extending through the date on which the responses are 

made. These Discover)' Requests are continuing in namre and Responding Parry 

is under a duty to supplement or coneci any responses that are incomplete or 

inconect in accordance with 49 C.F.R. § 1114.29. 

4. References to the plural shall include the singular and vice versa. 

Terms such as "and," "or," and "including" shall be construed in an inclusive 

inanner, in the disjunctive or conjunctive as necessary, in order to bring into the 

scope of each intenogatory or document request ail informaiion which might 

otherwise be construed as outside the scope of the request. 

INTERROGATORIES 

1. (a). State when discussions and/or negotiations beiween IMRL and 

Elgin, Joliet and Eastern Railway Company, Transtar, Inc. ("EJE") commenced 

regarding the submission of a joint application to the Board for acquisition of the 

51% stock ownership of Conrail in the Indiana Harbor Belt Railroad Company 

("IHB"). 

(b) . State when an agreement was reached with EJE to submii a 

joint application to the Board nr acquisiiion of the 51 % stock ownership of 

Conrail in the IHB. 

(c) . Idenlify the individual(s) primarily responsible for the 

discussions, negotiations, and agreements referred to in subsections (a) and (b) 

above. 
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(d) Identify all documents ihat m any way relate to the discussions, 

negotiations and agreements referred to in subsections (a) and (b) above. 

2. Identifr' all documenis that in any way relate to: 

(a) The agreemem refened to on page 15 of the Responsive Application 

("The Responsive Applicants anticipate a stock voting agreement beiween themselves 

conceming lhe voiing of their respective proposed ownership of IHB stock ..."); 

including any drafts, outlines, or texts of such agreement or any element thereof; 

(b) The manner in which EJE and IMRL anticipale carrying out the 

exercise of joini control over the IHB. 

(c) The plans of EJE and IMRL for the operations of the IHB after their 

acquisition of control over it. 

3. With respect to the statement on page 9 of the Responsive Application 

(FJE-10) that "Each ofthe caniers has sufficienl resources available to purchase their 

proportionate share of stock" in IHB, what was the approximate purchase price for the 

totality of the 51 % of the stock of IHB that was assumed in cormection with making this 

statement? 

4. (a) Identify the "certain shippeis" referred to in the first paragraph on 

page 10 ofthe Responsive Application (EJE-10) who would, under the transaction 

proposed in the Primar>' Application be "losing their existing alteraative routings of IHB 

or EJE origination/termination and being leduced to working exclusively with the IHB." 

(b) Expiam why these "certam shippers" would lose those alternative 

routings and be "reduced to working exclusively with the IHB." 



5. With respect to the statement on page 11 of the Application ihat "Along 

with cunent minorirv' shareholder Soo, EJE and IMRL will undertake to improve IHB's 

financial performance": 

(a) Identify all discussions, conespondence and negotiations which EJE and/ 

or IMRL have had with Soo conceraing or in any way relating to the proposed 

acquisition of stock in IHB by EJE or by EJE and IMRL; and 

(b) Idenlify any documents recordings or otherwise relating to such 

discussions or negotiations. 

6. With reference to the staiement on page 6 of the Verified Staiement of 

James H. Danzl as follows: 
Subsequent to the transaction proposed by Applicanis, 
CSXT and NS will not be neutral as to which carrier 
serves these plants. Indeed, it will be in their vested 
interests to secure all of this traffic for the IHB. 
Because CSXT and NS will each own a portion of the 
IHB, they will be motivated to eliminate the EJ&E as an 
option for these movements. 

(a) Is it not, and has it not been, in the vesied interest of Conrail 

lo secure as much of the u-affic as possible for IHB raiher lhan EJ&E with respeci 

to any traffic over which Conrail has influence and lo seek lo eliminate the EJ&E 

as an option for movements where eitber it or IHB would be an option? 

(b) If not, please explain why not. 

7. With respect to the concerns aboui neutrality of switching expressed 

in the Verified Statement of William H. Brodsky (particularly at pages 3-7), and 

the concera, at page 7, about tlic possibility that "CSX will play a dominant role" 

in the management of IHB and other terminal caniers in Chicago, explain why 

8. (a) State whether IMRL has performed or received any auilysis, 

smdy, review or any other examination of the environmental impacts of its 


