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Re: Docket No. 33388 

On June 30, 1998, CSX Corporation expressed its intention to retreat from environmental 
settlement discussio is with the City of Brooklyn, a community in Ohio's 10th Congressional 
District that I represent in Congress. CSX defended its retreat from negotiations by citing the 
Surface Transportation Board's June 8, 1998, interim decision in the Conrail merger case 

Because I believe that the Board is committed to seeing that communities such as Brooklyn reach 
mutually acceptable settlement agreements with railroads seeking approval for mergers, I am filing 
this brief to ask the Board to intervene on my behalf and on behalf of the City of Brooklyn, Ohio. 
Thank you very much for your attention this very imptirtant matter for my district. 

Sincerely, 

Dennis J, Kucinich 
Member of Congress 

DJK mg 
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[PUBLIC] 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

IN RE BROOKLYN, OHIO 
FILED BY CONGRESSMAN DENNIS .1. KUCINICH 

Congressman Dennis J. Kucinich, representing the 10th Congressional District of Ohio which 

includes the City of Brooklyn, Ohio, hereby submits this brief in response to CSX's unilateral 

w iihdrawal from negotiations ordered by the Surface Transportation Board (STB) in Decision 

No. 71 and Decision No. 73. 

L STATEMENT OF FACTS 

As part ofthe proposed acquisition of Conrail by Norfolk Southem Corporation (NS) and 

CSX Transportalion Corporaiion (CSX), CSX proposed increasing the freight traffic on the 

Cleveland Short Line from approximately 16.4 irains per day to approximately 45.8 trains per 

day. This increase will have a significant impact on the City of Brooklyn, Ohio, a city in Ohio's 

10th Cong'-essional Districi which Congressman Kucinich represents in the U.S. House of 

Representatives. Congressman Kucinich brought the plight of Brooklyn to the STB's attention 
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Ihrough his environmental comments filed with the Section on .̂nvironmental Analysis on 

February 4. 1998. The SEA included information about Brooklyn in its Final Environmental 

Impact Statement (FEIS), issued in May 1998. 

On March 17, 1998. the STB issued Decision No. 71, which ordered affected 

communities in the Greater Cleveland area to negotiate with the railroads in an effort to reach 

mutually acceptable agreements on the mitigation of adverse environmental effects ofthe Conrail 

acquisition. On March 18, 1998, Congressman Kucinich's office contacted the STB's 

Congressional Affairs office with a request for clarification as to the scope of Decision No. 71. 

Specifically, the request asked: "How long can the parties negotiate an independent settlement? 

UnUl the oral decision in June? Unlil the written decision in July? Or some other date?" (SS£ 

Electronic Correspondence from Martin Gelfand to Nancy Beiter. Mar. 18, 1998 (Attachment 

1)). In response, Nancy Beiter of the STB's Congressional Affairs office replied that 

there is no deadline on a negotiated settlement. Until everyone is happy, my 
suspicion is that these issues will always be iu litigation. 

For example, in the UP/SP merger the cities of Reno and Wichita had 
environmental issues similar to those facing the Cleveland area now. All during 
the environmenlal review process the cities were negotiating with the carrier and 
they continued to do so while the various appeals from our decision went through 
the court of appeals. Thc "Ourt sent the environmental review back to us for 
further clarification. Still the parties have continued to negotiate. 

In short, it ain't over 'Ul the fat lady sings and we don't know when that is. 

(See Electronic Cortespondence from Nancy Beiter to Martin Gelfand. Mar. 18, 1998 

(Attachment 2)). 

On March 20. 1998. the STB issued Decision No. 73. cltaifying Decision No. 71. This 

decision says that Decision No. 71 was meant to be inclusive rather than exclusive. It further 

stated that nothing in Decision No. 71 was meant "to define who should, or shculd not, be 

involved in any specific negotiation [nor] limit the participation of any appropriate party. . . ." 



(See Decision No. 73. STB Docket No. 33388. Mar. 20, 1998). 

Upon leaming about the STB's instruction in Decision No. 71 for the railroads and the 

affecled communities to begin negotiations. Brooklyn Mayor John M. Coyne requested that CSX 

begin discussions with the City of Brooklyn to resolve environmental problems in that city 

associated with the increase in freight train traffic along the Cleveland Short Line. (Sfifi Letter 

from Mayor John Coyne lo Stephen Watson, Mar. 25. 1998 (Attachment 3)). CSX Regional 

Vice Presideni Stephen Watson responded that since "the City of Brooklyn was not identified in 

the [Draft Environmental Impact Statement] as an "affected community", nor was it so identified 

in the STB's Decision No. 71." CSX would nol have discussions with the City of Brooklyn. 

(See Letter from Stephen Watson to Mayor John Coyne, Apr. 3, 1998 (Attachment 4)). 

Upon leaming about CSX's refusal lo negoliate with Brooklyn, Congressman Kucinich 

contacted Surface Transportation Board Chairman Linda J. Morgan. In his April 8. 1998, letter 

to Chairman Morgan. Congressman Kucinich pointed out that CSX's refusal to negotiate with 

Brooklyn was erroneous on two counts. First, although Brooklyn was not included in the Draft 

Environmental Impact Statemenl. the STB was not unaware of the plight of Brooklyn. The STB 

became aware of the environmental problems associated with increased train traffic through 

Brooklyn because ofthe Congressman's Febmary 4, 1998. environmental filing with the Section 

on Environmenlal Analysis in response to the Draft Environmenlal Impaci Statement. (See 

Letter from Congressman Dennis J. Kucinich lo Linda J. Morgan. Apr. 8. 1998 (Attachment 5)). 

Second, the scope of Decision No. 71 was not limited to the Greater Cleveland communities 

lisied in footnoie no. 1 of lhat decision. Rather. 

Decision No. 71 was intended to facilitate negotiaiions among the various 
inlerested parties. It was not intended lo define who should, or should not, be 
involved in any specific negotiations, and it was certainly not intended to limit the 
participation of any appropriate party in any negotiations that may be conducted. 
Any party lhat has a legitimate interest in these matters is free and indeed 
encouraged lo participale in negotiations. 

(See id.) (See also Decision No. 73. STB Dockei No. 33388. Mar. 20, 1998.) 



In his letter. Congressman Kucinich pointed out to the STB that the STB ordered CSX to 

"engage in environmental mitigation discussions with the affected communities." (See 

Attachment 5. supra.) Congressman Kucinich concluded in his April 8. 1998, letter: 

As Congressman frorn Ohio's 10th Congressional Disirict. I demand that the STB 
lake action to assure representation for the people of Brooklyn. Ohio, in 
environmenlal mitigaiion discussions with CSX Corporation. I am demanding 
lhal the STB order CSX to meet with the Mayor and the people of Brooklyn for 
discussion about how the merger will affect Brooklyn and to order good faith 
settlement discussions as ordered by Decision No. 71. 

(See id.) On April 13. the STB's Congressional Affairs office contacted Congressman 

Kucinich's staff to inform the Congressman that CSX agreed lo contact the City of Brooklyn. 

(1 elcphone Correspondence beiween Nancy Beiter and Martin Gelfand. Apr. 13. 1998). 

Between April 13. 1998. and June 30. 1998, the Mayor of Brooklyn believed, based on 

the foregoing, that the City and CSX were engaged in good faith negotiations. However, on June 

30. 1998. CSX Vice President Michael Ruehling wrote to Mayor Coyne informing him that 

CSX would no longer engage in discussions with Brooklyn because the STB's oral decision of 

June 8. 1998. would preclude the need for any further discussion. (Sfifi Letter from Michael 

Ruehling to John Coyne. June 30. 19* ? (Attachment 6)). 

IL NEED FOR FILING 

On July 6. 1998. upon receipt of the June 30 letter from CSX to Brooklyn, Congressman 

Kucinich's office reported CSX's imilateral withdrawal from settlement negotiations to the STB. 

Congressman Kucinich was informed that because an interim decision was made, the STB would 

be precluded from any ex parte discussions about an applicant's lack of cooperation with earlier 

decisions and commitments. Therefore, a formal filing would be neces.sary. 

IIL REOUEST FOR STB ACTION 

The STB. in issuing its oral decision, did not signal an end to on-going settlemf̂ nt 



negotiaiions among the railroads and affected parties. On the contrary, the STB. in 

correspondence with Congressman Kucinich's office, denied that there are any deadlines to 

negotiated settlements among railroads and communities. (Sfifi Attachment 2, supra.) CSX 

Corporation made a commitment to negotiate in good faith with the City of Brooklyn after the 

STB responded to intervention from Congressman Kucinich's office. 

However, good faith negotiations must be backed up by good faith. In this case, CSX 

exploited the opportunity of the STB's oral decision to back out of negotiations. At no time 

during negotiations did CSX indicate to Brooklyn or to Congressman Kucinich that it intended to 

end discussions once the STB issued its oral decision. 

Congressman Kucinich respectfully requests that the STB honor its commitment to 

negotiated settlements in the Conrail merger case, as ordered in Decision No. 71 and Decision 

No. 73, and in its representations regzirding deadlines made to his Congressional Office. (See 

Decision No. 71. Decision No. 73. and Attachment 2. supra). Congressman Kucinich further 

requests that in honoring its commitments in deciding the Conrail merger, that it order CSX to 

coniinue to negotiate in good faith with Brooklyn, either directly or in conjunction with 

Congressman Kucinich, a Party of Record to the Conrail merger case, to settle their differences 

on enviroimiental mitigation for that community. 
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Gelfand, Marty 

From: Getfand. Marty 
Sent: Wednesday, March 18,1998 1:0? PM 
To: 'Nancy Belter' 
Subject: RE: FD 33388, Decision No 71 

I just received Decision No 71 It's pretty self-explanatory, but I did want some clarification on the April 15, 1998, 
deadline mentioned in the second paragraph. 

Intuitively, that deadline makes sense from the perspective of the SEA's planning needs If an agreement is not 
reached, SEA needs to know so that it could hire enough staff and consultants to make recommendations to the 
STB to impose conditions, if necessary 

However, from the perspective of the affected parties, what, if anything, does this deadline mean? How long can 
the parties negotiate an independent settlement? Until the oral decision in June? Until the written decision in 
July? Or some other date? 

Thank you in advance for your clarification. 

Martin D. Gelfand 
Staff Attorney 
District Office of Congressman Dennis J. Kucinich 
Lakewood, Ohio 
marly.gelfand@mail.house gov 

Page 1 
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Gelfand. Marty 

From: Nancy Beiter(SMTP:BeiterN<gstb.dot.gov) 
Sent: Wednesday, March 18, 1998 5 27 PM 
To; Gelfand, Marty 
Subject: RE: FD 33388, Decision No. 71 

We love negotiated settlements here We know we function in a 
quasi-judicial capacity and, like judges, our decisions are often unpopular 
with everyone. Negotiated settlements are much better because the parties 
live far more happily with the results. My point is that there is no 
deadline on a negotiated settlement. Until everyone is happy, my suspicion 
Is that these issues will always be in litigation 

For example, in the UP/SP merger the cities of Reno and Wichita had 
environmental issues similar to those facing the Cleveland area now. All 
during the environmental review process the cities were negotiating with 
the carrier and they continued to do so while the varicus appeals from our 
decision went through the court of appeals. The court sent the 
environmental review back to us for further clarification. Still the 
parties have continued to negotiate. 

In short, it ain't over 'til the fat lady sings and we don't know when that 
is 

The answer to your earlier question Is that the ICC and STB decisions that 
are not in print and not on our WEB site are available on legal research 
services such as Lexis and Westlaw Generally only lawyers have access to 
such services but there is not a large public demand for our decisions in 
most cases. Interest is usually limited to the parties and the legal 
community. The decisions are also available for Individual purchase from 
our contractor, DC News and Data, Inc. at 202 289-4357 

Does that help? 

Page 1 
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John M. Coyne 
Mayor 

CITY OF 

/tTTACHf̂ CTNiT 3 

7619 Memphis Avenue. Brookiyn, Ohio 44144-2197 • (216) 351-2133 

March 25, 1998 

CQUNCtL: 
E. Frey 

PaulA A Ritter 
Kenneth P. Loeri 
Thomas E. Coyne 
Gregory L. Frey 
Rita M. Brown 
Regis Barren 

Stephen Watson 
Regional Vice President 
CSX 
143 W. Market Street, #700 
Indianopolis, IN 46204 

Dear Mr. Watson: 

I t is my understanding that increased freight ra i l t raff ic w i l l 
occur in the City of Brooklyn i f the proposed acquisition of Conrail 
by CSX and Norfolk Southern is approved by the U. S. Surface 
Transportation Board. 

I am strongly opposed to any rail merger which w i l l increase 
the frequency of freight train traffic through residential areas and 
fails to take into consideration the safety and environmental 
ramifications of their actions, specifically, noise, air and traff ic 
pollution, decrease in property values, potential delays i n safety 
forces' emergency response times, and hazardous material incident 
training and equipment. 

Brooklyn may be a small community but nonetheless 
deserves equal consideration in terms of safety and environmental 
mitigation measures. I t has been reported that one section of the 
Conrail line to be acquired by CSX, which runs parallel to 1-480 
and adjacent to homes in Brooklyn's Idlewood neighborhood, w i l l 
see an increase in train traffic from 7 to 44 trains daily! 
Residents are concerned for their safety, quality of l iving and 
property values! 
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Stephen Watson Page Two March SS, 1998 

What I find particularly disturbing is that to date no 
representative of CSX has contacted me to address these concerns 
and negotiate a mitigation agreement. I understand that the 
Surface Transportation Board's Section of Environmental Analysis 
(SEA) in its Draft Environmental Impact Statement requires the 
railroad proponents of the merger to negotiate a mutually 
agreeable mitigation settlement with the affected communities, 
and further, requires the parties to read a mutually acceptable 
agreement by April 16, 1998 or live with the SEA's recommen­
dation in its Final Environmental Impact Statement. 

Be assured that I stand ready to make myself and our city's 
legal department available to CSX representatives to discuss these 
concerns and work out a resolution which will benefit Brooklyn's 
affected citizens. 

You may contact me at 216/351-2133 (telephone) or 216/351-
7601 (fax) to schedule an appointment. I look forward to hearing 
from you soon! 

Sincerely, 

.OF BROOKLYN^ OHIO 

cc: Thomas F. O'Malley. Oirector of Law 
Congreisman Dennit Kucinich, Ohio CDIO 
Elaine Kaiser, U. S. Surface Transportation Board 
George Voinovich, Governor, State of Ohio 
Tom O'Leary, Ohio Rail Authority 
Paul Alsenas, Exec. Director, Cuyahoga Co. Planning Commission 
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Stephen L Watson 
ReQiono' vice Piesidor- Sia'e fJeiaiiO'̂ s 

April 3. 1908 

Hon. John M. Coyne. Mayor 
Cily of Brooklyn 
7619 Memphi.s .Avenue 
Brooklyn, Ohio 44144-2197 

700 Hoftison Bumjiiig 
143 West Market Stieel 
Indianapol s IN "162(M 

(317) ?67-3003 
FAX (317) 267-3005 

Dear Ma>or Coyne: 

We have received ycur letier of March 25, 1998 concerning the CSX/'NS acquisiiion 
of Conrail. 

As you correctly note, the Surface Transportation Board's Section ofEnvironmental 
Analysis (SEA) in its Draft Environmental impact Statement (DEIS) requires CSX and 
NS to consult with and atlempt to negotiate mutually acceptable mitigation settlements 
vvith "affected communities." However, the Cily of Brooklyn was not identified in the 
DEIS as an "aftecled community", nor was it so identified in the STB's Decision No, 71, 
issued March 17, 1998, which set the April 15, 1998 deadline you cite in your lener. 

The portion of the Conrail Short Line passing through Brooklyn is expected to 
experience an increase in train traffic from the current average of 20 Conrail trains per 
day to approximateK 44 trains per day on average. The increase from "7 to 44" you cite 
in your letter is incorrect for the portion of the line passing through Brooklyn. Also, the 
Brooklyn portion of the line has no at-grade rail-highway crossings, and is entirely grade 
separated, so there will be no delays in safety forces' response times. Additionally, the 
DEIS identified for noisc mitigation those areas where the projected train noise exceeded 
cenai.i noise thresholds established by SEA. Brooklyn had no areas exceeding the 
thresholds, and therefore requires no noise mitigaiion. Finally, the SEA has 
recommended to thc STB that CSX and NS develop and implement a comprehensive 
hazardous materials safely and training program for the communities on our railroads that 
will experience an increase in hazardous materials traffic, and we have agreed to fully 
comply with that recommendation. Your public safety forces will be coniacted and 
invited to participate in this program after the acquisiiion is approved by the STB. 

Thc portion ofthe current CSX line from Lester, which passes through Brooklyn, is 
not expecied to experience any inciease in train traffic as a result ofthe acquisiiion. The 
train traffic on that line is oniy 5.8 Irains per day on average. 
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Mayor J.Coyne 4/3/98 
page 2 

I trust that this addresses the issues raised in your letter of March 25, and explains why 
we have not contacted your community concerning the CSX/NS acquisition of Conrail. 

Sincerely, 

Stephen L. Watson 

cc; Congressman Dennis Kucinich 
Ms. Elaine Kaiser, SEA 
Mr. Thomas O'Leary, ORDC 
Mr. Paul Alsenas, Cuyahoga Planning Comm. 
Mr. Thomas F. O'Malley, Brooklyn Law Dir. 
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D E M N I S J . K U a m C H ^ f ^ . . C m n X m M 
ivnt DtfnicT. OHIO 

Hueadon 
1 7 ) 0 L O N O W O k T M O r n c c S V I L D I N C 

WASMINCTON. D.C. W l i Wo)*lera> 
(3n) ui-in 

IMOB o m e n AVIMJI 
L^KKkooo. OHIO 44|07 

(21*) 2U.UM 

(Eon̂ fHS of tilt linited States 
3UnuK of ftKfirticntctittci 

April 8. 1998 

Ms. Linda J. Morgan 
Chainnan ' 
Surface Trvisportation Board 
1925 KSt >AV«tt20 
Washington, D.C. 20423 

Re. Finance Control Doclcet No. 33388 

Dear Ms. Morgan: 

On April }, 1998, Stephen L Watson, RegionaJ Vice President for State Relations for CSX 
Corporation, wrote to Brooklyn, Ohio. Mayor John M. Coyne, stating his refusal to discuss 
environmental mitigation for Brooklyn. Mr. Watson acknowledged that Brooklyn would 
experience an increase from 20 to 44 trains per day as a result of CSX's acquiaition ofthe Conraii 
Short Line. However, Mr. Watson cited the Draft Environmental Impact Statement and Decision 
No. 71 as justification for excluding Brooklyn from environmental mitigation discussions 

On February 4. 1998, this office filed an addendum to our commenU on the DEIS thtt asked the 
STB to analyze the environmental effects the proposed Conraii merger would have on Brooklyn. 
Even though Brooklyn was not mentioned in the DEIS, the STB is aware ofthe environmental 
probiems that the >*roposed merger wiD cause in Brooklyn aod is working on a mitigation pian to 
be included in the Final Environmental Impact Statement 

On March 23. 1998, the Surface Transporution Board issued Decisicn No, 73. That decision 
interprets Decision No. 71 as foUows: 

Decision No. 7 ] was intended to facilitate negotiations among the vanous 
interested parties It was not mtended to define who should, or should not, be 
involved in any specific negotiation, and it was certainly not intended to limit the 
panicipation ofany appropria : party tn any negotiations that may be conducted. 
Any party that has a legitimate interest in these matters is free and indeed 
encouraged to participate in negotiations. 
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The STB ordered Decisions 71 and 73 to encourage inclusion of affeaed communities in 
environmental mitigation discussions. CSX Corporation and Mr. Watson have misunderstood 
Decision No. 71 md applied it in a way that purposely exdudts the City of Brooklyn from 
environmental mitigation discussions. 

The STB has ordered CSX and Norfolk Southem raUroads to engage in environmental mitigation 
discussions with the affected conununities The STB has further ordered that ifthe railroads and 
affected communities fail to settle their differences b̂  April IS, 1998, then the STB's Section on 
Environmental Analysis will devdop its own environmental mitigation for each ofthe 
communities in the-Greater Oeveland area. 

As Congressman from Ohio's IOth Congressional District, I demand that the STB take aaion to 
assure representation for the people of Brooklyn, Ohio, in environmental mitigation discussions 
with CSX Corporation. I am demanding that the STB order CSX to meet with the Mayor and the 
people of Brooklyn for discussions about how the merger will affea Brooklyn and to ortier good 
faith settlement discussions aa ordered by Decision No. 7]. 

Sincerely. 

Dennis J. Kucinich 
Member of Congress 

DJK:mg 

enclosures: Addendum to Comments on the Draft Environmental Impaa Statement 
Letter from Stephen Watson to Brooklyn Mayor John M. Coyne 
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ATV\cme^r (Q 
On» JantM Cwiier 
Richmond. Virginia 23219 
(904) 7SM444 

Michae* j . Rushling 
\/ice President 
Stale Rslatiors 

June 30, 1998 

The Honorable .fohn M. Coyne 
Mayor. City of Brookiyn, Ohio ' 
7619 Memphis Avenue 
Brooklyn. Ohio 44144 

Dear Mayor Coyne: 

•s^iSBSP'^^^'^.:^^'^ 
SIB. oral decsion addressing various competitive and environmental imoacrthe 
agency determmed would result from thc iransaction. ^ 

Prior to thc June ft vote, we engaged in extensive consultations with state and 
local eovemmcnl otficials in thosc areas identified by thc STB as pô nh-Uly 
cxpcnenctng adverse impact, on line, that CSX would acqu.rc as rresulfonhc Conrail 

S b l e WUh r ^ ' T J ^ r °" volunt^ Vectncnis whct; nd whe" 
possible with these sutcs and communities to resolve the concems raised by the STB 
and preclude thc need for imposed conditions. oy we s i « 

8 ^rn 5"ccessful in reachmg numerous negotiated agreements pnor to the June 
S .STD voung conference. The S7 B accepted these agreemenJas altemadves to 
mandated cond.i.ons .nd at the June 8 Votmg Confcrtnce advi.sed thatZ negotiated 
otjreements would be imposed as conditions. ncgoitatca 

V.ttn. C . l ! r '^Tc 'ro*^^^ '° "^'^ settlements pnor to the 
Vntmg Conference, the STB unposed conditions requinng a variety of miticadon 
measures. TT.e.e coadition.s were summarized in the STB's oral decis o T S n d u d M 
recommendations for certain loca.tons in rhe Greater Cleveland area. VhVToudition: 

Z Z ^ n T T"'^ ""'"̂  '° ̂ ^^^"^ "'̂ '""^^ emergency resjSLe 
coordmauon and trainmg; to noise mitigation. Some of these condinons mav be 
applicable in the case ol your community. 

• Post OfflM eoi 85629. Richmono. V;.-q,nia 23285-5629 • 
• FAX!8(M) 733-1380 • 
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Mayor Coyne 
June 30, 1998 
Page Two 

We ai-e now awaitmg the STB's issuance of its written decision in the case in 
order to finalize plans to move forward with implcmenution ofthe mitigation measures 
that are imposed as conditions. You can be assured thai we intend to comply fidly with 
tae terms of any and all conditions imposed by thc STD that may involve the City of 
Brooklyn. As soon as our plans are complete, we will be in contaa with you Inthe 
mcanume, if you have any questions, please let me inow. 

Sincerely. /^/^ ^ 

cc: Elaine K. Kaiser, Esquire. Surface Transponation Board 
The Honorable Linda Morgan. Chairman, Surface Transportation Board 
Mr. Stephen L. Watson, CSX Transportation 
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Surface Transportation Board 
MEMORANDUM 

To: 

From: Edward C. Fc mandez 

Daic: 5/13'98 

Subject 

On 1 13 98 a l.MP.\CT ON CLEVELAND" was filed in thc above case. There 
was also a vidcocassetie filed with this document. Anyone wishing to view the video should 
contact mo at 505-1655 to schedule a viewing time md place. This document was assigned a 
control number of 182900. 
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LAW OFFICES , 

ZUCKERT. SCOUTT 6. RASENBERGER, L.L.P. 
8 8 8 S E V E N T E E N T H S T R E E T N W 

W A S H I N G T O N D C 2 0 0 0 6 - 3 9 3 9 

T E L E P H O N E 1 ^ 0 2 2 9 8 - 8 6 6 0 
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^^.^ IJ I '••98 

March 17. 1948 
" . . . I ' • . . 

MAR 1 a 1998 

r - - '1 Fii.no! 
' Pub'ic Psco'd 

Via Hand Deli\erv 

X'ernon .\. W illiams 
Secretar) 
Surface Transportation Board 
1 :̂5 K Street. N.W. 
Washinmon. D C. :0423-(K)()l 

Re: C'SX C'orporation and C'SX Transportation Inc.. Norfolk Southern 
Corporation and Nortolk Southern Railwa\ C'ompaii) -- Control 
and Operating Leases'.Agreements -- Conrail. Inc. .md 
C^Misolidated Rail Corporation. 1 inance Docket No. 33388 

NS-64 

Dear Secrelar\ v\ illiams: 

I nclosed is an original and twentv-fne (25) copies of NS-(i4. Errata to Brief of 
.Applicants Nortolk Southern Coqior ition and Nort'olk Southern Railuax Companv in the abo\e-
enlitled matter. .Also enclosed is a 3-1 2" computer disk containing the pleading in W ordPertect 
5 1 format, which is capable ol'being read by WordPerfect 7.0. 

Should >ou ha\e vUn questions regarding this, please call. 

Sincerelv. 

Richard .A. Allen 

1 nclosurcs 

l he llorit^rablc .lacob 1 c\ enthal 
.All Parlies of Record 

Counsel for Norfolk Southem Corporation 
and Norfolk Southern Railwav Companv 

CORR»rSPON0ENT OFFICES LONDON PARIS AND BRUSSELS 



BEFORE THE 
SURI ACE TRANSPORTATION BOARD 

Finc:nce Docket No, 33388 

CSX CORPORA l ION AND CSX TRANSPORTATION. INC.. 
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Norfolk Southern Corporation and Norfolk Southern Railway Conipany submit the 

following errata to the brieL NS-62. filed on February 23. 1998: 

1. On Page 10. Line 8. the word "relate " shttuld be inserted after "transportation. 

2. On Page 33, Line 1. the word "new" should be changed to "no." 

Respectfully submitted. 

p-xrtO- , . 

Richard A. Allen 
Zuckert. Scoutt & Rasenberger. LLP 
888 .Seventeenth Street. N.W. 
Suite WX) 
Washington. DC 20006-3939 
(202) 298-8660 

Counsel for .Yorfolk Southern Corporation 
and .Yorfolk Southern Railway Companx 

Dated: March 17. mS 
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Noift>lk Southern Corporation and Norfolk Souihern Railway by first class mail, postage 

prepaid, or by more expeditious means, on all parties of record, and by hand delivery on; 

The I honorable .lacob Leventhal 

Administrative Law Judge 
Federal I-ncrgy Regulatory Commission 
Office of Hearings 
825 Norlh Capitol Street. N.W. 
Washineton, D C 20426 

y^ 
John V. Edwards 

Dated: March 17. 1998 
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NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

ERRATA TO 

BRIEF 

subniitted on behalf of 

INSTITUTE OF SCRAP RECYCLING INDUSTRIES, INC. 

MAR 1 Q \m 
John K. Maser III 
Jeffrey O. Moreno 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

March 10, 1998 

Attorney.s for In.stitute of Scrap Recycling 
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CSX CORPORATION AND CSX TRANSPORTATION, I 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

ERRATA TO 

BRIEF 

submitted on behalf of 

INSTITUTE OF SCRAP RECYCLING INDUSTRIES, INC. 

The Institute of Scrap Recycling Industries. Inc. ("ISRI") hereby submits 

this Errata to the "Brief submitted on behalf of Institn*° of Scrap Recycling 

Industries. Inc." (ISRI-11). filed on January 23, 1998 in the above-captioned 

proceeding. ISRI submits the following errata: 

(1) On page 2 of the Brief. Line 6, strike "membership" and replace with 

"Board of Directors". 

(2) On page 8 of the Brief, Line 20, strike "a" and replace with "to two". 
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(3) On page 8 of the Brief, Line 21, strike "haul" and replace with 

"hauls". 

Respectfully 'submitted, 

V y y ' ^ y -
John K. Maser I i l 
Jeffrey O. Moreno 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for Institute of Scrap Recycling 
Industries, Inc. 

March 10. 1998 
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I hereby certify that a copy of the foregoing ERRATA TO THE BRIEF OF 

INSTITUTE OF SCRAP RECYCLING INDUSTRIES, INC. has been served by first class 

mail, postage prepaid, on all parties of record in this proceeding this 10th day of 

March, 1998. 

Aimee L. DePew 



STB FD 33388 3-2-98 E 186085 



C H A M B t R S OF 

MARY LITTLE P A R E L L 

J U r G E 

U N I T E D S T A T E S D I S T R I C T C O U R T 

D I S T R I C T O F N E W J E R S E Y 

FcbruarN 27, 1998 

U S COURTMOUSc 

4C2 E STATE STREET 

TRENTON NJ 0 8 6 0 8 

( 6 0 9 I 9 8 9 2 105 

Vemon A. Williams. Secretary 
Surface 1 ransportation Board 
192.S K. Strecl. N.W. 
Washiniiton. D.C. 20423 

Dear Mr. Williams: 

I enclosed please llnd material from Rutgers I jivironmental 
Law Clinic. I his material was mis-deli\ered to .li dge Parell's 
chambers and at the direction of Mr. Lkn d (thc sender) we are 
forwarding this package to \our office. 

r— ?TjT'&^n 
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P,it\ of 
Pubitc Rix'-o-d j 

Vcr\ truh > ours, 

•y. 
Marleen Ann Young 
Secretar> lo: 
MARV LITTLE PARELL 
Uniied States Disirict Judge 
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X'ernon .A. W illiams. Secretar> (\'ia Federal l-xpress) 
Surfaee l iansportation Board 
1925 K Street. NW 
Washinuton. D.C. 20423 

RL; FIN.ANCE DOCKET NO. 33388 

Dear Mr. Williams: 

lhis final briefis submitted on behalf of the Tri-State Transportation Campaign ( f r i -
State) to reaftlrm and support ils requesi for conditions that NS and CSX should adopt before 
S l l i approves the Conrail Acquisition. I'ri-Stale is a consortium of thirteen environmental, 
transportation and planning groups working together io create an economically and 
cm ironmentalK sound transportation sy.stem for the New York metropolitan area. Improving 
the region's rail freight .system, and thereby reducing truck miles of travel within the region, is an 
important componeni of I ri-Statc's \ ision for an effective transport sysiem. 

1 ri-Staic submitted fiv e conditions lo the S I B on October 20. 1997 aimed at restoring 
competitive rail freight serv ice lo the I-ast-of-Hudson sector. Based on ils review ofthe 
supplemental operating plan for the North Jersev Shared Asseis Area. I ri-Stale submilted four 
additional conditions on Nov ember 22. 1987 designed lo maintain and expand rail freighl. and in 
particular carload Ireight. i>perations in New Jersey, withoul inhibiting growih in pasŝ mger rail 
services. Tri-State defended these n-ne condiiions in its rebuttal submitted on January 16. 1998. 
.Additional information aboul the coi ditions was provided in fri-State's comments on STB's 
Draft l is for tho Acquisition submitted on Januarv 12. 1998. 

I ri-State's condiiions vvould resuli in signiticant reductions in truck treftlc across the 
Harbor and on bolh sides ofthe Hudson. I'hc first group would correct a serious shortcoming in 
the current acquisitii>n plan, namely (he preservation ofa single cartier monopoly rail service for 
the 1 2.5 million residents ot the I ri-Staie Region who live liast oflhe Hudson River, a 
population larger lhan the stales of Ohio or Pennsylvania. CSX ;<nd NS. meeting behind closed 
door^ to shape their acquisition plan, chose to assign all Conrail assets in the Flasl of Hudson 
sector to a single carrier: CSX. l he applicants chr.se not to assign all Conrail assets in Ohio or 
I'ennsylvania to a single carrier knowing that S fB was unlikely to approve such a plan. By the 
same reasoning. S I B must withhold its approval ot'ihe current plan unlil compelilive East-of-

I .iwjrd l.lii>d Ksq 

tlirrt li'r 

I isii Mrndncks Richardson. Ksq 

Slilfl Atlorm'\ 

William Cahill. Ksq. 

Siafl .^tUlrne^, 

Therese l arijjer, Ph D 

Staff Siieniisi 
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HudsiM'. rail access is assured through eiiher the Tri-State conditions or similar conditions 
suggested in the petition of Congressman Nadler el al. and subsequently endorsed by the 
Ciov ernor ot New York and the Mav or of New York City. Leaving Easl-of-Hudson businesses 
and residenls vvilh the limited single carrier monopoly rail service, described bv CSX in ils 
operating plan, w ill preserve the severe negativ e impacts brought on by the near lolal dependence 
on trucks for Ireight .serv ice in this sector. 

l he nine condiiions submitted bv I ri-Siate are reaffirmed and summarized below: 

I . Improv ed Cross-Harbor Car Float Operation 

The ke;. to gaining competitive rail access to the East-of-Hudson sector is to restore a 
high qualit) Cross-Harbor car float service on the Greenville-Bay Ridge route. The central 
argument made by NS and CS.X in favor oftheir acquisition ofConrail is lhal the plan vvill 
revive the competitive balance that once exi.sted in the Eastern part ofthe U.S. prior to the 
disa.strous merger of the Pennsv Ivania and New York Central Railroads in 1968. NS would 
inherit Pennsv Ivania routes to the west and south while CSX would absorb the New York 
Central's wa:er level route. Bul neglected in this plan is the cross-harbor car Hoat. which was an 
important access nnite tor the Pennsyiv ania Railroad to New York City and Southem New 
1 iigland. .After the merger. Penn Central, lalc absorbed by Conrail. routed all freighl crossing 
ihc Hudson on a circuitous route via Selkirk Y-ard near Albany. NY. fhe result was a dramatic 
decline in rail freight aciivity in the Ea.st-of-Hudson sector, shrinking markel share lo less lhan 

Tri-State proposes that a high v olume car fioal operaiion across New York Harbor be 
required hy STB as a condiiion for the acquisiiion. This would restore two-carrier service by 
extending NS to New York City on the car fioal route to balance CSX's access along the Hudson 
Irom the north. 1 he Nadler petiiion proposes lo accompliish a similar result by exiending the 
(.Onrail Sorth Jersev Shared .Assets operation across the Harbor. 

I'ublic agencies now recogni/e the importance of cross-harbor freighl altematives to truck 
traitlc on the region's congested highway crossings. New \'ork City's Inlermodal Rail Freight 
Study completed by Mercer Management in 1996 identified a large markel potential for rail 
treight. some 6 million tons annuallv. that vvould use a restored and upgraded car fioal service. 
With this V olume. costs vvould be competitive for freight movements that now must face the 
circuitous land rouiing via .Albany, l he NAC Economic Development Corporation plans lo 
invest its rest)urces to restore the once busy car fioal bridges in Bay Ridge which lead directly to 
the 65th S '̂ard New Jersev Dept. of I ransportation has invested S300.000 of stale 
tiansportation trust tunds to repair the Greenville fioal bridges. Both slates, acting through the 
Port .\ulhori;s ot NY and NJ. have underwritten the capital and operating cosl ofa 
demonstration of cross-harbor conlainer-on-barge operations using Federal transportation funds. 
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The PANYNJ has a long tradition of using excess bridge and tunnel revenues lo subsidize rail 
transit and commuter bus facilities. .A well defined plan for similar public funding lo help restore 
the Cireenv ille-Bav Ridge rail car fioat operaiion as part t)f a competitive rail access plan for the 
I:ast-ol'-Hud.son sector can expect to receive broad public endorsement. STB must lay the 
groundwork for this plan by including Tri-State's conditions in the acquisiiion plan. 

.A kev element of these conditions is for NS to lease the city-owned intermodal terminal 
developed, bui unused, at 65th St. Yard. NS could operale double stack inlermodal cars to this 
location vvith modest modification lo the fioal bridges. NS access lo 65th Sl. Yard would permit 
NS to establish an interchange point vvith New York and Atlantic Railvvay, giving this short line 
carrier direct access to bolh major sy.stems. 

2. NS trackage righis to Oak Poinl Yard and Hunts Point Market 

,A related condition requested bv fri-Stale would extend NS trackage righis from 65th 
. 1 . •'i'ard to Oak I'oint \ ard in the Bronx and lo the Hunts Point produce markel. Access to this 
market, the nation's busiest, is almosi entirely by truck, although rail Irackage is in place. Two-
carrier rail competition can increase the potential for rail freighl service to this market. NS cross-
harbor access opens the vvav for that carrier to reach olher new cuslomers in the Bronx. I'he 
.segment ofthis route trom 65th St. \'ard lo Fremont is owned by tlie Metropolitan 

I ransportation .Authoritv and operaled by the NY and Atlantic Railway. .Allowing NS overhead 
trackage rights on this segment could benef t both cartiers. The altemative plan advanced by 
Congressman N:idler. and endorsed bv the Governor and the Mayor, calls for the extension of 
ConraU's North Jersey Shared .Assets operation across this route. 

3 NS trackage rights on the Northeast Cortidor to New Haven. CT 

NS should share Conrail Irackage rights now proposed lo go solely to CSX on the Metro-
North New Haven Line from New Rochelle Jcl. LO New Haven. CT and on the Amtrak segment 
from Oak Point '̂ard to New Rochelle Jcl. fhis is a logical exlension ofthe Tri-State proposed 
condiiion requesting NS serv ice I'rom the Greenv ille-Bay Ridge car fioal to Oak Point. 
C onnccticut is poorly served by existing Conrail serv ice and the CSX operating plan shows no 
increase in sen ice on the New Haven line. NS could develop an important direct route to New 
I ngland. connecting with short lines in New Haven lhal reach Hartford. Springfield. Prov idence 
and Boston, l his wxnild be a less circuitous alternative to ils curtently planned route ihrough 
I lan isburg and Albanv, 

4. NS trackage rights ihrough Pennsylvania Railroad Tunnels 

l he I'ennsv Ivania Railroad tunnels and associaied trackage from Harrison. NJ to Oak 
'i'oii-i\ Vard in the Bronx are currentlv uscd exclusively for rail passenger service. Tri-State 



Vernon Williams 
Februarv 21.1998 
Page 4 of .s 

requests that any residual Ct)nrail trackage rtghts for freight service on this line be t ansferted lo 
NS as part ofthis acquisition. NS vvill then be in a position to negotiate with Amirak lo operate 
road railer-lv pe serv ice and other low profile equipment along the busy 1-95 Washington-Boston 
corridor. Clearlv pas' -nger service must be given priority, but for many hours late at night 
ample capacity is available. I echnical details and safety criteria can be part ofthis negotiation. 
As mentioned elsewhere in this lisl ofcondiiions. the speedy resolution of dispuies between 
freight and passenger carriers is important, and lhe SIB should develop arbitration procedures to 
resolve these disputes. 

5. Operation of CSX intennodal trains into Harlem River Yard 

.At considerable public expen.se. New York City and Stale agencies have improved 
clearances lo pemiit operaiion of conv entional piggyback operaiion from Selkirk Yard near 
Albany to Harlem River \'ard in the Bronx. I ri-State proposes as a condition to the acquisition 
lhal CSX operate regular piggyback service to this lerminai. 

(>. f nhaneements at Oak Island 'S ard 

Oak Island 'S ard in Newark. NJ is the region's .sole remaining hump classification yard. 
Nearly abandoned bv Conrail. the vard is back in operation, and CSX and NS plan lo increase its 
throughput. .A hump yard grealiv enhances the railroads' ability to handle carload freight in the 
region. I ri-State proposes lhat the cartiers develop a comprehensive plan of specific capital 
improvements for enhancing this yard's perfomiance. comparable to other NS and CSX yard 
expansion plans described in the application. .An important element of such a plan is the 
preservation of adjacent vacant tracts ot land for future expansion ofthe yard. 

7. Emphasis on carload freighl 

Delivering carload freighl directly to customers locaied along rail lines is clearly in the 
public interest, reducing truck travel and using rail lines more efficiently. It is important that 
existing carload activity be retained and new carload business be sol cited. Shifting carload 
freight to intermodal will creale more truck traffic in the most congested parts oflhe Tri-State 
Region 

Manv ofthe .service improvements cited by NS and CSX as benefits oflhe acquisition, 
such as single line serv ice and higher volumes on traffic lanes, could provide new opportunilies 
tor increasing carload Ireighi. I he restoration of hump serv ice al Oak Island Yard and related 
improvements can improve the reliability and .service levels for carload deliveries. Upgrading 
the (ireenville-Bay Ridge car fioat operation also enhances carload freight service polential. Yet 
HO"It ot the Iraffic growth NS and CSX expect to gain from the acquisiiion is inlermodal. This 
div ersion of existing truck traffic lo intermodal, though important, w ill have a relatively modest 
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benefit in the metropolitan area. 

Tri-State proposes that SIB require the applicants to conduct an assessment of carload 
freight potential in the North Jersey Shared Assets Area comparable to the New York Downstate 
Rail Freighl Study canied out by Mercer Management, Inc in 1995. That sludy indicated lhat as 
much as 23 million tons per year of untapped rail freighl potential, to a large extent carload 
freight, exists in the East of Hudson sector. Judging from the results of the New York study, the 
proposed North Jersey study may identify a substantial potential for carload freight in the North 
Jersey area. 

8. Retaining North Jerse> rail freight aciivity in the shared assets area 

fhe NS and CSX plan calls for Conrail to continue lo operate the rail freight system in 
the North Jersey area. Cosls would be allocated between the two caniers. Tri-State calls for 
STB to closely monitor these costs to assure that levels do rise lo the point where NS and CSX 
would seek to relocate businesses to more remote locations, outside the shared asset area. This 
dispersion of activities would lead to increased tmck miles of travel in the region and would be at 
odds w ith the New Jersey State Plan for Development and Redevelopment, which calls for 
focusing economic activity in existing centers. 

9. Speedy arbitration of disputes inv olving conflicts between freight and passenger service 

In the past, proposals for new or increased levels of commuter rail or Amtrak inter-city 
serv ice hav e often been stalled by unrealistic demands by the freight carriers. Similarly, 
commuter rail agencies and Amtrak have oflen betn reluctant to accommodate the needs ofrail 
freight carriers on their Irackage. Rail freight and passenger service can generally function 
efficiently on shared trackage, hovvever. and should be induced do so. Tri-State requests that 
SIB establish a f ormal arbitration procedure that permits speedy resolution of disputes between 
passenger and freight carriers and that encourages the growth of both. 

Respectfully submitted. 

Edward Lloyd 
General Counse! 
Tri-State Transportation Campaign 

cc. Parties of Record 
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Febmary 25, 1998 

VIA HAND DELIVERY 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street N.W.. Room 700 
Washington, D C. 20423-0001 

Re: Finance Docket No. 333SH, CSX Corporation and CSX Transportation, Inc., 
Norfolk Southern Corporation and Norfolk Southern Railway Company — 
Control and Operating Leases/Agreements — Conrail Inc. and Consolidated 
Rail Corporation — Transfer of Railroad Line by Norfolk Southern Railway 
Company to CSX Transportation, Inc. 

Dear Secretary 'Williams; 

Enclosed you will find the original and 25 copies of the Brief of Northern Virginia Transportation 
Commission and Potomac and Rappahannock Transportation Commission (VRE-12), Redacted 
Version. Also enclosed is a 3 5 inch diskette conlaining the filing in WordPerfect 5 1 

Please stamp the extra copy of the foregoing and return it with our messengei. 

Respectfully subniitted, —. 

San Jose 

Washington, D.C 

^^y<^ 
, Socrotary 

< 
Kevin M Sheys 
OPPENHEIMER WOLFF & DONNELLY LLP 

Enclosures 

cc: All Parties Referenced in Certificate of Servic 
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L INTRODUCTION 

The acquisition control ofConrail, the division of i»s assets by CSX and NS, and the 

cha.nges in operations of NS and CSX arising from the acquisition control and division of asseis 

together constitute the largest and most significant rail consolidation in the historv of the United 

Slates The transactions contemplated by the Conrail takeover pose a serious threat to the 

important commuter rail operations of Virginia Railway Express ("\'RE") The Conrail takeov er 

will substantially increase freight traffic on the Conrail, NS and CSX lines over which \'RE 



operates ' A significant portion of the increased freight traffic will traverse these lines during the 

moming and evening commuter msh hours in which VRE on-time performance is critical to the 

viability of this commuter service. 

All of VRE's trains traverse the rail line between Alexandria and Virginia Avenue Ofall 

the rail lines in the combined CSX'Conrail system or the combined NS/Conrail system that are 

projected to have substantial post-transaction increases in freight traffic, the Alexandria - Virginia 

.Av enue segment has by far the greatest volume of passenger operations The adverse inipact of 

the Conrail takeover on passenger rail operations (both Amtrak and VRE) is thus nowhere more 

clearly evident than on this segment 

Although this fact is obvious from even the most cursory review ofthe Applicants' 

Operating Plans, the Appiicants have not recognized this adverse impact and have done nothing to 

ameliorate or otherwise address it. Instead, they simply assert that line capacity is adequate and 

that they will avoid interference with VRE operations through "cortect srfeduling" oftheir 

substantially increased freight operations, with no explanation as to how this will be achieved 

This is an inadequate response to the threat to VRE, particularly in light j f the histor>' of freight-

related delays and interference with VRE operations as documented in VRE's Comments. 

Indeed, .Applicants' sole quantitative effort to refute VRE's detailed and comprehensive 

1 VRE operates over (i) Conrail's line of railroad between RO Interlocking in Ariington, 
\'irginia and Virginia Avenue Interlocking, (ii) CSX's line of railroad beiween the connection 
with the Conrail line at RO Interiocking and XR Interiocking in Spotsylvania, Virginia and 
(iii) .NS's line of railroad between the South Manassas tumout and NS's conneciion vvith CSX 
at CS.X's AF Interlocking in Alexandria, Virginia References in the brief to the 
" Fredericksburg Line" refer to VRE service between Fredericksburg and Union Station on the 
Conrail and CSX segments, references to the "Manassas Line" refer to VRE service between 
Broad Run station (south of Manassas) and Union Station 



quantitative analysis of past and projected freight-related delays to VRE service is a distorted 

string line analysis that isolates only a short, triple-tracked portion of the CSX line. 

In order to approve a railroad consolidation, the Board must find that it is in the public 

interest The Board is charged by statute to consider the public interest as a whole and, among 

other things, to consider "the effect of the proposed transaction on the adequacy of transportation 

to the public." 49 U.S.C § 11324(b)(1). The Board's authority to impose conditions on 

approved rail consolidations is broad. In this case, what the Board should do is quite clear The 

Conrail takeover offers significant potential benefits to the public generally and therefore should 

be approved; however, to ameliorate the adverse impact ofthe transaction specifically on N'RE 

operations, the Board should grant the modest conditions sought by VRE. Approval ofthe 

Conrail takeover in its proposed, unconditioned form would not be in the public interest 

In order to protect VF.E operations from the adverse effects of the proposed Conrail 

takeover, the Commissionŝ  have requested imposition of a condition pursuant to which VRE 

would have operaling rights over the lines on which it cunently operates, subject to terms and 

conditions to be negotiated by the parties, or failing a negotiated agreement, set by the Board In 

order to ensure that VRE's conditions are narrowly tailored to ameliorate the harms posed by the 

Conrail takeover vvithout reaching beyond those harms and without undermining the public 

benefits of the transaction, the Commissions have framed their requested conditions in the form of 

adjustments to the existing contracts pursuant to which they operate over the relevant Conrail, 

CSX and NS lines. 

^ Northem Virginia Transportation Commission and Potomac and Rappahannock 
Transportation Commission are referred to herein as the "Commissions." 



The conditions requested by the Commissions are necessary lo avoid the adverse impact 

ofthe Conrail takeover on VRE operations The proposed condiiions are operationally feasible 

and would ameliorate the demonstiated adverse impact wilhoul reducing the benefits ofthe 

proposed Conrail takeover. ? 

II. FACTUAL BACKGROUND 

A. VRE Historv. Operating Statistics, Public Investment And Benefits 

I . VRE's History 

The Northem Virginia Transportation Commission ("NVTC") and the Potomac and 

Rappahannock Transportation Commission ("PRTC") are political subdivisions of the 

Commonwealth of Virginia organized pursuant to the Transportation District Act of 1964, 

vj 15 2-4500 et seq . VA Code Ann ' Among NVTC's and PRTC's significani transportation-

related planning, constmciion, operations and funding functions is their joint ovvnership and 

operation of the VRE commuter rail service Verified Statenient of Stephen A Maclsaac and 

Richard K Taube ("Maclsaac/Taube VS") (Exhibit A to VRE Comments, at 1 )•* 
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NVTC is comprised of the counties of .Ariington, Fairfax and Loudoun, and the cities of 
Alexandria, Falls Church and Fairfax NVTC's territory has a population of 13 million and 
covers approximately 1,000 square miles MacIsaac/'Taube \'S at 1 PRTC's member 
jurisdiction'- include the counties of Prince William and Stafford and the cities of Manassas, 
Manassas Park and Fredencksburg PRTC's tertitory consists of 630 square miles with a total 
population of 410,000 Twenty-two percent of PRTC's working population commutes, 
primarilv on the 1-95 and 1-66 corridors, to employment ceniers within the District of 
Columbia and ils immediate environs Maclsaac/Taube VS at 2 

VRE is a partnership among eight local governments, the Commonwealth and VRE's 
cuslomers VRE's Master Agreement requires a fare hex recovery of at least 50 percent ofits 
annual operating budget of about S20 million \'RE's capital budget (including debt service) 
is over $10 million annually Customers have paid aboul a third, local governments a fifih. the 
federal govemmert a third, and the Commonweallh the balance oflhe combined operating 
and capital budgets Maclsaac/Taube VS at 6. 



VRE began operations in the summer of 1992, having spent close to $150 million on 

terminals, stations, track improvements, rolling stock and training, and having obtained federal 

legislation that authorizes ftill indemnification by VRE of freight railroad conduct, including gross 

negligence. Maclsaac/Taube VS at 3-6 

2. VRE's Operating Statistics 

VRE's 24 daily trains (12 on the Fredericksburg Line and 12 on the Manassas Line) serve 

18 stations South of Alexandria, Virginia the NS line joins the CSX line, and at the Potomac 

River both use the Conrail bridge and line to reach Amtrak's Union Station In addition, VRE 

customers may use their VRE tickets on several Amtrak trains which to a limited extent expand 

the hours of service available to VRE customers beyond the restricted periods of operation 

allowed by the freight railroad track owners Maclsaac/Taube VS at 5. 

VRE ridership grew sharply during the first three years of service and peaked in mid-FY 

1996 From about 3,500 average daily passenger trips in the first yeai to over 8,000 average daily 

trips in the fall of 1995 and winter of 1996, VRE demonstrated that it could provide a safe, 

affordable and reliable commuting altemative, carrying the equivalent of a freew ay lane of 

aulomobile traffic in the heavily congested 1-66 and 1-95 corridors Indeed, an analysis by NVTC 

staff revealed that the $150 million investment in VRE by the Commonweallh of Virginia and 

VRE's local govemments was less expensive than building the equivalent freeway capacity, when 

both were operated over a 20-year period. Maclsaac/Taube VS at 5-6 

Ridership since mid-FY 1996, however, has declined significantly as a result of several 

factors, including ill-advised track maintenance procedures by NS in the summer of 1996, w hich 

penalized on time performance on the Manassas Line, and various delays caused by CSX freight 



operations, includinr most significantly a CSX derailment in July 1997 and subsequent track and 

signal repairs and upgrades, which severely reduced VRE on-time performance tor more than a 

month ' With frequent late trains, slow trains and annulled trains, VRE's ridership in Augusl 

1997 fell to approximately 25 percent below mid-FY 1996 levels In eariy October 1997, despite 

some gains, ridership remained 15 percent below the 1996 levels on the Manassas Line and 20 

percent o.i the Fredericksburg Line Maclsaac/Taube VS at 6 

3. Public Investment For VRE Service 

Approximately one-third of VRE's annual capital budget is devoted to improvements to 

the Fredericksburg Line The improvements are fijnded by the Virginia Department of Rail and 

Public Transportation ("VDR&PT"), using federal fiands VRE has paid for the Woodbridge 

crossover (approximately $125 million) north of Quantico Bridge and is predisposed but not 

committed to pay for the Aquia crossover south of Quantico Bridge The addition of these 

crossovers would double the number of crossovers in the area and help bc :h freight and passenger 

trains avoid delays Again, VRE is predisposed but not committed to pay for track and signal 

improvements between a point near the Potomac River (RO) and a point near Telegraph Road 

(.AF). at an expense of approximately $2,650,000 These track and signal improvements are 

designed to increase train speeds, decrease travel time and consequently increase VRE ridership7 

- It should be noted that ridership declines are rare among U S commuter railroads which 
generally have been experiencing significant ridership growih 

* Freight-related delays to VRE's on-time performance are discussed in greater detail in VRE 
Comments at 20-28 and the Verified Statement of Stephen T Roberts ("Roberts VS") 
(Exhibit B to VRE Comments) 

' \'RE's capital improvement program also contains a plan to add a new bridge over Quantico 
Creek, at an expense of approximately $20 million, which would add an addilional track to 
:eplace the track that CSX ripped up shortly before VRE began operations The additional 



The increased operating flexibility which would be made possible by the above-described 

capital improvements would add to line capacity However, the Woodbridge/Aquia crossovers 

and the track and signal improvements between the Potomac River and Telegraph Road would be 

installed only if VRE's service would benefit from them. The Commissions are pleased that there 

is also a benefit to fi-eight service from these publicly funded improvements, but it should be 

recognized that the improvements will not be made if they do not enhance VRE service CSX 

has simply assumed that additional capital projects which increase capacity are or will be 

forthcoming App., Vol. 3A at 227. Unless CSX is prepared to represent that il will make the 

improvements even if public funding is not forthcoming, the STB should not assume that the 

improvements will be made or factor the improvements into its consideration ofthe proposed 

Conrail t.'̂ quisition and the adequacy of capacity on the Fredericksburg Line. 

4. Public Interest Benefits Of VRE 

Several factors point to a sound fiiture for VRE, despite the substantial ridership decline 

from VRE's mid-FY 1996 peak First, projections of employment and population in VRE's core 

markets show steady growth Automobile ownership and vehicle miles traveled are forecast to 

outpace new highway capacity, and traffic congestion, already the second worst in the United 

Stales, will get worse If VRE can restore its reputation for on-time performance, its ridership 

should resume a healthy growth trend. 

Second, VRE's ridership is sensitive to the frequency of service The freight railroads 

have not allowed VRE to expand service as it wished, citing competition with existing freight 

traffic for track time The very substantial growth of fi-eight train traffic predicted by NS and 

span of bridge at Quantico Creek would enhance the benefit of the Woodbridge/Aquia 
crossovers 



CSX in this proceeding indicates that even greater pressure will be placed on VRE's existing 

scheuu'es, and any capacity enhancements resulting fi-om VRE's investments in CSX and NS 

rights-of-way could be eroded before VRE is allowed to operate any new service " But, in 

conjunction v^th capacity improvements, if VRE is allowed to expand service frequency, its state-

of-the-art ridership forecast model (and the experience of commuter railroads across the country) 

indicate a healthy ridership response Maclsaac/Taube VS at 9 

Third, VRE is well positioned to serve the region when special circumstances require a 

quick and innovative response A pending 10-year reconstmction of the intersection of 

1-95/395/495 (Mixing Bowl) at Springfield, Virginia will take a lane of highway capacity out of 

service. VRE Hkely will be part of a multi-modal strategy to mitigate traffic congestion during the 

Mixing Bowl reconstmction, and this will boost VRE ridership. During snow storms and for 

special events, VRE also is used heavily and has been quite reliable. Maclsaac/Taube VS at 9-10. 

VRE data compiled for submission to the US Department of Transportation's ("US. 

DOT") National Transit Database reveal that in FY 1997 VRE provided 57,116,170 passenger 

miles of service at an average cost of only 32 cents per passenger mile This compares very 

favorably with costs of operating single-occupant automobiles. VRE has operaled without a 

passenger fatality or even serious injury since 1992 At VRE's FY 1997 level of ridership 

(1,758,471 passenger trips) reduced automobile usage by VRE passengers cut consumption of 

gasoline by approximately 2 9 million gallons Maclsaac/Taube VS at 10. 

* The pressures this increased traffic will place on VRE operations are discussed further at 
pages 12-15 infra and in the Roberts Verified Statement and the Verified Statement of Charies 
H Banks ("Banks VS') (Exhibit C to VRE Comments) 



Northern Virginia is designated as a "serious" ozone area by the U S. Environmental 

Protection Agency .Accordingly, the region must prepare air quality plans and spend millions of 

dollars to devise methods to reduce ozone levels lo acceptable levels An emissions analysis 

performed by NVTC in 1994 shows lhal each work day VRE service results in 0.06 fewer tons of 

hydrocarbons, 0 42 fewer tons of carbon monoxide, 0 19 fewer tons of nitrogen oxide and 0 07 

fewer tons of v olatile organic compounds (the controlling pollutant in smog formation in the 

Washington, D C area) The.se amounts are net of auto trips by VRE customers lo and from 

\'RE stations Maclsaac/Taube \ S at 10.' 

B. Proiected Impact Of Acquisition Qn VRE Ser> ice 

1. VRE Historv Of Significant Freight-Reiated Serv ice Problems 

The Applicants" projections of non-interteience with VRE operations must be viewed in 

the context ofthe freight-related delay history of VRE Delays occasioned by CSX accidenis and 

resulting repairs have severely impacted \ RE's operations and ridership For example, a CS.X 

freighl derailment in early July 1997 and necessary repairs resulted in delays that in turn 

contributed to an approximate 25 percent decrease in VRE ridership over the ensuing two-month 

period \ RE"s on-time peiformance dropped to less than 40 percent (for July 1997), with a year-

lo-date (Januar\-.August) actual on-time peiformance of only 83 percent Roberts VS al 3 In 

III 

U S DOT and \'RE studies and SUIA eys highlight the important public benefits generated by 
\ RE specifically See \'RE Comments al 15-16 .Also, commuler rail svsiems around the 
United Slales consistently generale economic activity that yields a substantial return on the 
inv estmeni of public funds In a Seplember 1997 study for the American Public Transit 
.Association, the Carmen Group. Inc estimated that commuter rail economic and societal 
benefits are S5 2 billion annuallv Commuler Rail Serving .America's Emerging 
Suburban Urban Economv. Carmen Group, Inc for .APT.A (Sept 1997) 

A CSX internal memorandum. CS.X 52 CO 000174, dated August 6. 1997. recognized lhal 
\RE on-time performance for July 1997 was a •real' [ ] percent" as a result ofthe 
derailment and sub.sequent repairs and acknowledges that "A'RE is close t , talliiiiz below its 



fact, during the July-eariy August time period, VRE had the worst on-time pertbimance record of 

any commuler rail system in the U S. and Canada Roberts VS at 3 VRE losl $300,000 in fare 

box revenue because of these delays in the immediate aftermath of the derailment and the adverse 

revenue consequences continue to this day Roberts VS at 3 

This recent incident demonstrates vividly the extreme sensitivity of VRE's service to 

freighl operations and how unreliable freight operations have threatened the very existence of 

\^RE Moreover, delays to VRE passenger service as a result offreig.it train problems are routine 

occurtences on the CSX line Data assembled by VRE and included in the Roberts Verified 

Statement demonstrates that for the period July 1995 through August 1997 (which corresponds 

to VRE's 1996 and 1997 fiscal years, plus the first two months of fiscal year 1998), VRE's actual 

on-time performance averaged only 85.9 percent In the commuter operations industry, this is 

substantially below desired on-time pertomiance Roberts VS at 3." On-time performance is an 

absolute priority to most commuter rail passengers, as evidenced by the severe decline in VRE 

ridership following heavy delay periods and by commuter-passenger survey responses. 

Maclsaac/Taube VS at 12. 

As explained in detail in the Roberts Verified Statement, much ofthis delay to VRE 

operations has been the result of freighi train problems, including numerous line-related 

malfunctions and maintenance-related problems, stemming in large part from CSX's poor 

percent revenue coverage " See also "Oflficials Say Drop in Riders, Revenue Has VRE 
Headed for Doom," Washington Post, Aug 15, 1997, D l , D6, attached as VRE-9 ^Vol II), 
Exhibit 2. 

'' For example, METRA, which serves the Chicago metropolitan area and is a well-regarded 
commuter operation, has an on-time perfonnance that consistently averages in the 94-98 
percent range Roberts VS at 3. 
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management and supervision of the rail lines and its failure to properiy coordinate operations and 

communicate with VRE officials Roberts VS at 2-8 Despite these difficulties, CSX plans to 

continue its dispatching praclice post-acquisition, dispatching the VRE line out of Jacksonville "in 

the curtent way that the territory is dispatched today " Orrison Tr 524 

Since CSX plans to maintain its "curtent way" of dispatching the line over which VRE 

operates, there is no reason to expect that the inadequate CSX communication to ils dispatchers 

with respect to this line will improve in any way. Indeed, since CSX will now have the added 

responsibilities of also dispatching the Conrail line segment from Potomac Yard to Virginia 

Avenue, D C and dispatching a substantially greater number of freight trains on the lines, the 

resulting CSX dispatching-related problems for VRE undoubtedly will increase Raiher than 

attempt to address this in its Operating Plan by proposing a metropolitan Washington dispatching 

district or some other approach designed to address these dispatching-related concerns, the 

Operating Plan simply fails to address the issue at all 

2. There Will Be Substantial Increases In Freight Traffic On VRE Lines 

Both CS.X and NS have indicated in their proposed Operating Plans lhal lhey plan 

substantial increases in freight train operations on the rail lines over which VRE provides serv ice 

Although Applicants continue to assert the absence of conflict with VRE serv ice, existing 

congestion is demonstrated by the need to fijnd improvements by VRE Increased freight 

Similariy. the Operating Plan does not address how train and engine crews districts will be 
affected bv the acquisition or how field supervision will be affecled in the territory over which 
VRE operales VRE also notes that many of the concems, including communicalions and 
dispatching concems, raised in the Roberts Verified Statemenl based on VRE's experience 
with CS.X were contemporaneously echoed in the FR.A's Safety .Assurance and Compliance 
Report for CSX Transportation, Inc . Oct 16, 1997. 
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operations will cause further congestion on these already busy rail transportalion arteries. 

In its Operating Plan, NS has 'ndicated that after the acquisition it will operate 

approximately two more freight trains per day on the line between Manassas and Alexandria, 

which represents a 23 percent increase in freight train operations over this line shared with VRE 

While NS states that there will be "no identifiable adverse eflfects" on any of VRE's commuter rail 

operations (Primary Application ("App ") Vol 3B at 306), VRE is concerned about the impact 

this 23 percent increase will have on its curtent operation of twelve commuter trains per weekday 

on the Manassas Line Roberts VS at 2.'' Moreover, the NS Operating Plan projection of 

increased freight traflfic appears to be understated; the increase in fact will be closer to four trains 

per day or approximately 45 percent more than curtent freight traftic. Banks VS at 9. NS has 

also acknowledged that the Manassas Line is a much more direct and desirable route for NS coal 

and other traflfic to the Baltimore and Wilmington markets than the NS Hagerstown-Harrisburg 

route, creating the distinct likelihood that greater volumes of this traffic ultimately will be 

rerouted over the Manassas Line to the detriment of VRE commuter operations Banks VS at 

18-20 (citing McClellan deposition testimony) 

The CSX Operaling Plan raises far greater concerns According to the Plan, the CSX 

Fredericksburg-Alexandria segment currently carries 22 passenger trains per day (twelve of which 

are VRE trains) and is projected to experience an increase of seven freight irains per day App , 

Vol 3A at 279, 409 This represents a 43 percent increase in freighl train operations on this 49-

Sutisequent to the filing ofits Comments, VRE has dropped one round trip train on the 
Manassas Line, reducing the total number of VRE trains on that segnient from fourteen to 
twelve Since this train continued on to the Alexandria-Virginia Avenue segment, the total 
number of VRE trains operating between Alexandria and Virginia Avenue has changed from 
26 to 24 
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mile line segment The post-acquisition increase in freight operations is even more dramatic on 

the line segment between Alexand ;a and Virginia Avenue This line carries 33 passenger trains 

per day (24 of which are VRE trains) and will experience an increase of eleven freight trains (CSX 

and NS) per day (App , Vol 3A at 280, 412), which represents an increase of 61 percent over the 

pre-acquisition level 

The CSX Operating Plan itself reveals that ofall the passenger lines lhat vvill undergo 

moderate to substantial increases in fi-eight activity, the CSX line and curtent Conrail line ~ 

particularly the Alexandria-Virginia Avenue segment — are among the most sensitive to freighl 

train increases Table 13 8-2 ofthe CSX Operating Plan (App , Vol. 3A at 409-12) lists projected 

changes in freight trains per day on CSX and current Conrail line segments hosting passenger 

service This table includes projected increases of both CSX and NS freighl traffic Orrison Tr 

369-72. Although there are more than 100 lines listed, only six line segments are projected to 

have an increase of ten or more freight trains per day With the exception of the Alexandria-

Virginia Avenue segment, however, none of these segments carties significant passenger tratfic, 

as all of these lines have only two or fewer passenger trains per day App , Vol 3A at 409 In 

contrast, the Alexandria-Virginia Avenue line segment is enoneously said to carry 35 passenger 

trains per day .App , Vol 3A at 412 In fact, it handles many more {See Footnote 14 ) 

Thus, of all the CSX/Conrail lines scheduled lo undergo substantial post-transaction 

increases in freight traflfic (fe., ten trains or more per day), the line that has by far the greatest 

volume of passenger operations is the Alexandria-Virginia Avenue segmeni Indeed, wilh the 

CSX apparently has undercounted the number of trains on these lines There are 28 (not 22) 
passenger trains on the Frederick sburg-Alexandria segment and 42-44 (not 35) on the 
Potomac Yard-Virginia Avenue segment Banks VS at 5. 
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exception ofa handful of lines, primarily in the New Jersey area, all of the CSX/Conrail lines with 

substantial passenger operations are scheduled to experience a decrease in freight traffic The 

potential impact, therefore, of substantial projected increases in ft^eight traflfic on lines already 

canying substantial passenger traflRc ~ and the conesponding need to protect such passenger 

operations - is nowhere more clearly evident than on the CSX/Conrail Fredericksburg -

Washington segment. 

CSX itself has expressly recognized the Fredericksburg Line as a heavily constrained one 

on which passenger operations are extremely sensitive to fi-eight operations. VRE Comments al 

19. Yet CSX now proposes a 43 percent to 61 percent increase in freight train operations in this 

corridor, claiming that this "moderate" incr.;ase will not have a significant impact on commuter 

operations. App., Vol. 3A at 276 CSX bases its position on the conclusory assertion that "these 

lines have sufficient capacity to accommodate the freight increases without adverse impact on 

commuter service." App , Vol 3A at 276 (emphasis added). CSX has attempted to support this 

conclusion with a string line analysis that charted only seven miles of largely triple-track line, 

conveniently and misleadingly ignoring the approximately 45 7 miles of the double-track (and 

partially single-track) railroad over which VRE operates." The full string line analyses set forth 

in the Banks Verified Statement clearly show the delay resulting from CSX's projected increase in 

freight trains on the Fredericksburg Line Banks VS at 7-8 and Attachment B, §ee also DEIS 

" This partial string line analysis by John Ortison of CSX, which was done at the rebuttal stage, 
is the onb! quantitative eflfort CSX or NS has made to refttte the detailed quantitative analyses 
presented by VRE in its comments See VRE Comments at 28-31 
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Verified Statement of Charles H Banks, which was filed with the Commissions' Comments on 

the DEIS ( "Banks DEIS VS") at 3-4.'* 

X Applicants Have Proposed No Capacity-Related Improvements 

CSX has not identified a single capacity-enhancing improvement on the critical 

Fredericksburg Line other than publicly fiinded improvemenis that will be made by the 

Commissions only if they enhance or improve VRE service The only capacity-enhancing 

improvement that Applicants plan to make in the vicinity of the lines on vvhich VRE trains operate 

is the proposed speed restoration characterized as an "improvement" of the Virginia Avenue 

tunnel VRE does not operate through the Virginia Avenue tunnel The Applicants have not 

provided any evidence that improvements of the Virginia Avenue tunnel will improve the 

movement of VRE trains on the Fredericksburg Line In fact, it is likely that improvements to the 

Virginia Avenue tunnel will increase delays to VRE trains or otherwise reduce capacity on the 

Conrail line (to be acquired by CSX) during the consimction of the improvements 

4. Applicants Have Failed To Consider The Impacts On VRE Ser\'ice 

The methodology CSX and NS used to arrive at projected post-acquisition freight train 

16 

17 

.Applicants have attempted to ignore the impact of the Conrail takeover on VRE serv ice at 
every slep Applicants have even tried lo blame their capacity problems on \'RE The 
Applicants state that "VRE erroneously assumes lhat capacity on the line is constrained by 
freight traflfic, when in fact it is constrained by passenger traffic " Verified Statement of 
Paul H Reistmp, App Reb , NS/CSX-177, at 245 Were lhat lme, one would expect lo find 
significantly improved freight train performance during the weekends when VRE trains do nol 
operate However, as the Banks DEIS Verified Statement demonstrates, CS.X freight train 
operations do not improve on the weekends when VRE trains are not operated on the 
Fredericksburg Line Banks DEIS VS at 8-11 

The Verified Statement of Paul Reistmp in CSX's Rebuttal points to various improvements 
(Verified Statemenl of Paul H Reistmp, Applicants' Rebuttal ("App Reb "), NS/CSX-177, at 
248-49) CSX has made, but these are m.ore properly characterized as maintenance-of-way 
expenditures, rather than capacity-enhancing improvements. Banks DEIS VS at 6-7. 
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densities resulting from the acquisition was freight-driven and passenger-insensitive McClellan 

Tr 286-87; Orrison Tr 51. , 537. Existing passenger traffic on a line was not factored into the 

density calculations, nor was any effort made to consider the potential impact of any future 

increases, however modest, on passenger operations Orrison Tr 537, Mohan Tr 383 In 

addition, the delay history of a particular line was not quantitatively factored into freight density 

calculations Orrison Tr 539-40, Mohan Tr 360-61. 
%, 

In light of these solely freight-driven evaluations, it is not surprising that CSX scheduled 

substantial increases in freight traffic over the Richmond-Washington line, despite the substantial 

passenger traflfic that exists on that line Moreover, in scheduling improvements to a line to 

accommodate freight operations (and specifically with regard to the Alexandria-Virginia Avenue 

line), CSX made no eflfort to ascertain possible delays to CSX freight trains or VRE passenger 

operations as a resuh of constmction of these improvements. Orrison Tr. 543. Yet, as explained 

in greater detail in the Banks Verified Statement, constmcting these fi-eight train-related 

improvements, which include clearance of the Virginia Avenue tunnel to accommodate 

automotive vehicle freight and at various other places along the line, will cause substantial 

additional delays to VRE passenger trains Banks VS at 15-16 

Consistent with basing their projected changes in freight train line density entirely on 

freight traffic considerations. Applicants have not attempted to address resulting freight-passenger 

conflicts through any "stmctural" undertakings specifically designed to ensure accommodation of 

passenger operations (e g , reducing the number of freight trains at peak commuler times because 

of existing passenger traflfic, planning improvements to accommodate passenger traffic) Insiead. 

Applicants will attempt to avoid any negative impact on passenger operations solely by ""correct 
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scheduling" of freight train service Orrison Tr. 380-81, see also Orrisoii Tr. 531-32. 

CSX's rationale that its scheduling alone will avoid freight-passenger congestion and 

conflict is clearly deficient First, il ignores the chronic line-related and maintenance-related 

delays that have occurred on those lines Second, il presumes — and depends wholly upon — an 

on-time performance that CSX has not demonstrated on the lines over which VRE operates 

CS.X irains through Potomac Yard in a very recent, month-long period on average deviated 

approximately three hours from schedule Banks VS at 10. 

Third, CS.X's purported reliance on its scheduling to avoid conflicis with VRE operations 

is undermined by the proposed scheduling of the substantial addilional freighl traffic CS.X plans to 

add to the lines over which \ RE operates .According to CSX's scheduling information, [ ] of 

the seven addilional irains CSX will mn on the segment between Fredericksburg and Virginia 

Avenue in Washington, D C have been scheduled to operale durirg the morning and evening 

hours in which CS.X requires that \'RE operate all ofits service Btnks \ S at 7 As a result of 

the acquisiiion, therefore, the number of CSX daily freight trains that w ill share the corridor vvith 

\'RE trains operating in the same restricted msh hour periods will increase from 43 percent to [ ] 

percent of total CSX daily freight trains scheduled (an increase of nearly [ ] percent) Banks VS 

at 7 Post-acquisition, the number of CSX and NS trains that will operate within VRE commuter 

operating hours on either the Fredericksburg or Manassas Lin ŝ lhal will also operale between 

.Alexandria and Virginia Avenue will [ ], from six lo [ ] Banks \'S al 9 

Fourth, as the Banks Verified Statement demonstrates based on aciual CSX freight train 

This scheduling ofnew freight irains during \'RE operating hours is not limited to CSX [ ] 
oflhe new trains NS will be adding lo the NS line wilt operale during VRE's peak operating 
hours Banks \'S at 7-8 
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performance, fieight train scheduling is an aspiration, not an achievement, of CSX Banks VS at 

10-11. 

Even employing conservative projection assumptions, VRE on-time performance after the 

acquisition will decline from the already unacceptably low 85 9 percent figure (Roberts VS at 3) 

to about 81 percent Banks VS at 14 If the hypothetical string line approach propo .ed in the 

Orrison Verified Statement is applied, four of twelve Fredericksburg Line VRE trains would be 

delayed every day Thus, despite Applicants' repeated assurances that their "correct scheduling" 

will ensure non-interference with VRE operations, in reality the proposed scheduling of 

substantially increased freight traflfic (particulariy CSX's traflfic) will only exacerbate the freight 

commuter conflicts that already exist.^ 

VRE is also concemed that the Fredericksburg - Virginia Avenue line ultimately will carry 

more freight traflfic than CSX projects. CSX's Operating Plan slates that traffic cirrently routed 

through St Louis or Memphis may altematively be routed via the New Orleans Service Route, 

which means that origin-destination pairs such as Houston-Philadelphia will be belter served via 

CS.X's rebuttal allegation that VRE's cumulative average on-time performance ignores 
""cunent performance" is unsupported by the actual facts Had the Banks analysis included all 
ofthe most recen* months (i e , the entire ""curtent performance"), the analysis would have 
produced even lower VRE on-time performance averages because VRE's on-time 
performance was severely impacted in July and August 1997 as a result oflhe CSX freight 
train derailment in July By excluding July-.August 1997 and taking the remaining entirely of 
the 1996-1997 period for which data were available, the B?nks analysis was bolh 
representative and flilly fair to CSX. 

Applicants' reliance on '"conect scheduling" to prevent interference with V̂ RE operations is 
reiterated in Applicants" Rebuttal wherein Mr Orrison asserts that "by adhering to these 
schedules, train operations will flow more smoothly and freight service will be improved " 
App Reb , NS/CSX-176, at 611 This assertion, however, is wholly devoid of any indication 
as to how such schedule adherence will be accomplished 
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this route App , Vol 3A at 131-32. This also means, of course, that the combined CSX/Conrail 

line over which VRE operates will carry much of that traflfic since key pairs, such as Houston-

Philadelphia, will be served by the New Orieans Service Route via the CSX Richmond-

Washington, D C corridor App , Vol. 3A at 130; Banks VS at 17. 

IU. ARGUMENT 

A. If The Commission Approves The Conrail Merger. It Should Impose The 
Conditions Requested Bv Thc Commissions 

Public interest considerations require that the Board impose the conditions sought by the 

Commissions. The conditions are nanowly tailored to addi J5s the specific merger-related harms 

to VRE services The conditions will not inftinge upon the substantial public benefits that the 

.Applicants project if their merger is approved 

1. Applicable Legal Standard 

The Board may approve the merger of two railroads only ifit finds that the merger "is 

consistent with the public interest." 49 U S.C § 11324(c) In making this determination in a 

proceeding that involves the merger of two Class I railroads, the Board is required to take intv. 

account "the eflfect ofthe proposed transaction on the adequacy of transportation to the public " 

49 u s e §11324(b)(1) This factor cleariy includes consideration ofthe impact of the merger on 

commuter rail operations such as those conducted by VRE. 

Ifthe Board finds that a proposed merger will produce harmftil eftects, it has "broad 

authority to impose conditions " 49 U S.C § 11324(c); Union Pacific Corp., Union Pacific R.R. 

Co. and Missouri Pacific R.R. Co - Control and Merger - .Southern Pacific Rati Corp., 

.Southern Pacific Iransp. Co, St. Louis Soulhweslern Ry. Ca, SPCSL Corp., and The Denver 

and Rto Grande Western R.R. Ca, Finance Docket No 32760 (STB served August 12, 1996) 
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CUP SF') at 144; Burlington Northern, Inc. - Control and Merger - Santa Le Pacific Corp., 

Finance Docket No 32549 (ICC served August 23, 1995) C B N ASF') at 55; Union Pacific -

Control - Mi.ssouri Pacific; Western Pacific, 366 ICC 459, 562 (ICC 1982), a f f d suh. nom. 

Southern Pacific Transp. Co v. I.C.C, 736 F 2d 708 (D C Cir 1984), cert, denied, 469 U S. 

UOS (ms) CUP MP wry 

The Board's policy is that it will impose conditions when it finds: 

• Absent a condition, the proposed railroad consolidation may 
produce eflfects harmflil to the public interest, 

• An appropriate condition will ameliorate (or eliminate) the 
harmfiji effects; 

• The condition is operationally feasible, and 

• The conditions will yield public benefits outweighing any reduction in the 
benefits of the railroad consolidation. 

Each ofthe conditions VRE seeks satisfies all elements of the Board's four-part test. 

2. Form Of Proposed Conditions 

Applicants are highly critical of VRE's proposed conditions because the condiiions are in 

the form of amendments to the existing contracts pursuant to which VRE uses the Conrail, CSX 

and NS lines App Reb , NS/CSX-176, at 264-65 The Board has authority to fashion 

conditions in any form that it deems appropriate, including imposition of contract changes See, 

e^, BN SF al 94 (modification of interchange agreement to permit Grainbelt Corporation to 

interchange with Southem Pacific at one conneciion and Farmrail System, lnc al another 

location). Union Pacific Corporation, Union Pacific Railrtxrd Com/Kiny and Mi.s.souri Pacific 

Railroad Company — Control ~ Chicago and North Western Tran.sporiation Company and 

Chicago and North Wesiern Raihay Company, Finance Docket No 32133 (ICC served Febmary 
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21, 1995) at 102 (granting Soo Line's request for relief fi-om contractual prohibitions on transfer 

of interests in certain lines). VRE put its proposed conditions in the form of contract revisions in 

order to be as specific as possible in tailoring the conditions to the anticipated harms arising from 

the Conrail takeover However, it is important to note (as Applicants acknowledge) that VRE is 

seeking operating rights over all ofthe lines on which it now operates subject to terms and 

conditions to be negotiated by the parties or, failing a negotiated agreement, set by the Board. 

VRE Comments at 31-32 Ifthe Board would prefer to grant VRE's requesied relief in the form 

of free-standing conditions, VRE would have no objection Of course, doing so would 

necessitate using broader language than would granting conditions in the form of contract 

revisions. 

3. Overview Of The Proposed Conditions 

Before addressing the proposed conditions specifically, it is important to make two 

general points First, because they are narrowly tailored, the proposed conditions would work 

together to protect VRE service from the hartns oflhe Conrail takeover Granting some, bul not 

all ofthe proposed conditions could cause those that are granted to be less effective, unless those 

granted were strengthened or made broader Second, the proposed conditions would not put 

VRE service in a better position than it is in today Even with the conditions, after consummation 

ofthe Conrail takeover, CSX and NS through their own actions and levd of eflfort, will have the 

ability to directly influence the success or failure of VRE The same is tme today The 

Commissions do not seek conditions that would constitute a guarantee of VRE on-time 

perfonnance or even a guarantee of improved VRE service The Commissions seek only those 
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proiections lhal would give the VRE service a reasonable chance to not be worsened by the 

Conrail takeover. 

B. Proposed Conditions Regarding CSX Agreement 

Attachment 3 to the VRE Comments is the current CSX Access Agreement marked to 

show changes that the Commissions request the Board impose on CSX as a condition of any 

approval of the Primary .Application.'' 

1. No Further Subordination Of VRE Service Rights 

Section 2 6(a) of the cunent CSX Agreement permits CSX to grant new rights for use of 

the CSX rail line to third parties The Commissions want this section to be changed so that any 

such grants of rights after the most recent amendment of the current CSX Agreeinent (January 

10, 1995) would be subject to the cunent rights (at the time of such grant) of the Commissions to 

use the CSX rail line Attachment 3 at 14-15 

Absent this rather modest condition, CSX could grant operating rights on the line between 

Spotsylvania, Virginia and Virginia Avenue Interiocking^^ to NS or other parties which would be 

of superior priority to the curtent righis of VRE This proposed condition would ameliorate the 

potential hamis of the Conrail takeover by limiting CSX's right to add third-party trains with a 

higher priority than VRE trains The proposed condition is clearly feasible II would not reduce 

'̂ VRE Comments, VRE-9 (Vol II), Attachment 3 

This seciion discusses the proposed conditions regarding the CSX Agreement The following 
section discusses the proposed conditions regarding the Conrail Agreement The 
Commissions request that the Board modify the cunent CS.X Agreemeni to include the 
Conrail line which is the subject of the cunent Conrail .Agreement Thus, as appropriate, this 
section discusses the CSX Agreement including references to the line currently owned by 
Conrail that will be acquired by CSX between RO Interiocking in Ariington, Virginia and 
Virginia Avenue Interlocking 

22 



the public benefits of the Conrail takeover, because it would not prohibit or limit CSX's right lo 

grant new rights for use of the Fredericksburg Line. 

2. VRE Proposed Changes In VRE Schedules 

Section 2.6(a) of the cunent CSX Agreement also permits CSX to approve or reject any 

proposed modification of the VRE commuter rail service or of the VRE commuter rail service 

schedule. The Commissions do not propose that this right be changed. However, the 

Commissions do want this section to be changed so that CSX would be required to review any 

proposed modifications with the existing Joint Operations Committee '̂ and, ifthe Joint 

Operations Committee cannot agree on proposed modifications, the issue would be submilted to 

the CSX chief operating oflficer and the Commissions" chairmen for review and recommendations 

Attachment 3 at 15-16 

Absent this very modest condition, increased freight traffic on the Fredericksburg Line 

could motivate CSX to summarily reject any proposed modification in VRE commuter rail service 

wilhoul making a good faith eflfort to determine wnether the proposed modification was feasible 

The proposed condiiion would ameliorale potential harms arising from CS.X's failure to fairly 

consider proposed modifications The condition is purely procedural and therefore feasible As 

noted above, the Commissions do not propose that CSX's existing right to approve or reject any 

'̂ Under the cunent CSX Agreement, the parties have established an operaling committee (the 
" Joint Operations Comniittee") consisting of representalives of CSX and the Commissions, 
which meets quarteriy to discuss issues pertinent lo the safe and etficient operation of rail 
services on the CSX rail line and to review service and pertbrmance and make findings, and 
formulate recommendations for consideralion of CS.X and the Commissions regarding 
operation of the service The findings and recommendations oflhe Joinl Operations 
Committee are advisory only and CSX reserves the right to make its own determinations with 
respeci to the subjects discussed by the Committee. Section 2 6(a). The Commissions do not 
propose to change this provision 
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proposed modification be changed Therefo, e, this proposed condition would not in any way 

reduce the benefits of the Conrail takeover. 

3. Changes In CSX Line Due To Current VRE Operations 

Under Section 2.9(a) ofthe cunent CSX Agreement, capital improvements may be made 

to the CSX rail line when, in the judgment of CSX, they are necessary or desirable, or required by 

law. If CSX deems such capital improvemenis to be occasioned or required because ofthe 

presence ofthe VRE commuter rail service, the Commissions must pay for them Ifthe 

Commissions fail to agree to pay for the capital improvements or if CSX is unable to make 

improvements in the manner and time required for safe and economical operations, CSX is 

entitled to suspend all or part of VRE commuter rail seryice Once made, the costs of mainiaining 

such capital improvements are charged to the Commissions The Commissions want this 

provision to be changed so that it govems only capital improvements required by law and nai 

those deemed "desirable" by CSX Attachment 3 at 18-19 

Given the significant increases in freight traflfic on the Fredericksburg Line, CSX will 

require substantial capital improvements over the course of the next few years This is tme even 

though CSX has not yet proposed to make any such improvements The current contract 

provision, which permits CSX to charge the Commissions for capital improvements that CS.X 

deems desirable was a reasonable obligation on the part of the Commissions in the pre-merger 

setting With the Contrail takeover, however, there is substantial chance that CSX will desire 

Capital improvements required by CSXT are subject to an advisory-only review ofthe Joint 
Operations Committee and the Commissions chairmen may make recommendaiions to the 
CSX chief operating oflficer However, CSXT has the unilateral right to make capital 
improvements and charge the costs to VRE. 
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capital improvements that in no way improve VRE's service and that CSX will charge these 

improvements to the Commissions This would clearly be unfair and beyond the realm of what 

was contemplated by either party when the CSX Agreement was negotiated The proposed 

condition would eliminate the possibility ofthis unfair outcome CSX would still have the right to 

charge the Commission for capital improvements required by law to accommodate VRE 

commuter rail service The parties would be free to negotiate sharing the cost of mutually 

advantageous improvements The proposed condition is feasible and would not reduce the 

benefits ofthe p.-oposed Conrail takeover because il would only prevent CSX from forcing the 

Commissions to pay for the capital improvements necessary for expansion of CSX service. 

4. Certain Changes In The CSX Line Due To Changed VRE Operations 

Certain proposed expansions in the VRE service are govemed by Section 2 9(b) ofthe 

cunent CSX Agreement. Attachment 3 at 19-20 The Commissions do not propose any change 

in Section 2 9(b) However, Section 2 9(c) requires any expansion of VRE commuter rail service 

(beyond that contemplated in Section 2 9(b)) to be contingent on the Commissions' commiimeni 

to undertake, at no cost to CSX, the constmction of a third main line parallel to the existing CSX 

rail line. Thus, the Commissions may request ftirther expansion of VRE commuter rail service 

only by presenting to CSX evidence of their commitment to implement and fund all or a 

significant portion ofthe third main line and such other capital improvements as CSX deems 

necessary to ensure that commuter operations will not interfere with freight and intercity 

passenger service on the CSX rail line. 

The Commissions want this provision to be changed so that if CS.X determines that 

changes are necessary to accommodate the Commissions' desired expansion of service beyond 
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that called for in Section 2.9(b), CSX would have an obligation to meet and confer with the 

Commissions in a cooperative eflfort to jointly design, constmct and fund a "third track" parallel 

to the CSX rail line Once built, the rail line would be used by both VRE and CSX, in 

coordination with the existing lines. The third track would be constmcted based upon a Master 

Service and Capital Improvements Plan (the "Master Plan") jointly developed by a task force 

comprised of senior oflficials of CSX, the Commissions and the Commonweallh of Virginia The 

Master Pian would identify and address all capacity issues and ensure that capacity created by 

consmiction ofthe third line would be available for VRE commuter rail service. Failing 

agreement on a Master Plan, with the proposed Board condition the Commissions would have the 

right to continue mnning existing "VRE trains without any obligation to fund additional capital 

improvements, but would not be permitted to mn any increased number of VRE irains The 

specific improvements agreed to under the Master Plan would be implemented pursuant to 

definitive agreements containing terms and conditions consistent with the Master Plan. 

Attachment 3 at 20-22. 

The significant increase in freight traflfic on the Fredericksburg Line raises for the first time 

the possibility that CSX would consume all of thc expanded capacity that would be created by the 

constmction ofa third track The Commissions are concemed that, after having paid for the 

constmction of a third main line, the increased freight traflfic resulting from the Conrail takeover 

would consume that capacity and there would be no additional capacity for VRE service. 

Obviously, before they commit public fijnds for the constmction of a third track, the Commissions 

will need to ensure that this will not occur. 

The proposed condition would in two ways reduce the likelihood that the Commissions 
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would find themselves in this untenable situation First, CSX would have an obligation to meet 

and confer with the Commissions in an eflfort to ensure that, if VRE were to pay for the third 

track, it would in fact gain capacity as such capacity is created Second, in the eveni the parties 

are unable to agree to a plan for the constmction ofthe third track, the Commissions would have 

the right to continue mnning existing VRE trains without any obligation to fiind additicnal capital 

improvements It is important to note that under the proposed condition, failure ofthe parties to 

reach agreement on a third track would also mean that VRE would not have the right to increase 

the number of trains it operates on the Fredericksburg Line. 

This is a very limited condition and largely a procedural one Requiring CSX to meet and 

confer with the Commissions and allowing VRE to continue mnning trains at present leveis in the 

absence of an agreement to constmct a third track is feasible and would not reduce the benefits of 

the merger 

5. Term Of CSX Agreement 

Under Section 4 1 of the cunent CSX Agreement as extenaed, the agreement terminates 

on June 30, 1999 The parties have an obligation to meet during the term of the agreemeni lo 

discuss its extension and possible modification The Commissions want this provision changed so 

that the curtent CSX Agreement will mn through June 30, 2008 Attachment 3 at 27. 

i . CSX Revenue Losses 

Section 5 .1(a) of the cunent CSX Agreement requires, among other things, that if there is 

interference with CSX's ability to provide freight operations as a result of VRE commuter rail 

service, the Commissions will participate fully in costs incurred and revenues lost. The 

Commissions want this provision to be deleted from the CSX Agreement Attachment 3 at 28 

Given the dramatic increase in the level of freight activity on the Fredericksburg Line 
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expected after the Conrail takeover, this provision is fraught with potential for unfair application 

Post-merger, VRE will be operating the same number of trains on the same schedule as it was 

prior to the merger CSX will be running substantially more freight trains on the Fredericksburg 

Line. It is quite likely that CSX will have service intermptions that are not due to the presence of 

VRE It is possible that CSX will attempt to blame these service intermptions on VRF and 

charge VRE for increased costs and lost revenues Deletion of this provision is requircd to 

protect the Commissions Removal of the provision is feasible and would not reduce t 'le benefits 

ofthe proposed Conrail takeover. 

7. Compensation Paid To CSX 

Under the cunent CSX agreement, Section 5 1(b), the compensation to CSX is based on a 

combination of a base payment and train-mile fee In addition, compensation paid to CSX is 

subject to adjustment pursuant to a schedule, to account for inflation The Commissions want this 

provision, to be changed so that the base payment is adjusted annually by the greater of (i) four (4) 

percent or (ii) the CPI LJrban Wage Eamers and Clerical Workers for Washington, D C -

Maryland - Virginia The adjustment to the base payment would be subjeci to two incentive 

provisions First, the base payment would not increase in any year in which the total number of 

passengers using the VRE commuter rail service Jccreased from the previous annual period by 15 

percent or more Second, any increase in the base paymenl would nol be earned unless CSX 

achieved on-time performance targets set forth in the agreementAttachment 3 at 29-30 

As noted above, the Conrail takeover is almost certain to result in a reduction in the on-

'̂ The propcsed on-time performance criteria are set forth in Exhibit C-2 of the proposed CSX 
.Agreement See Attachment 3. 
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time performance of VRE trains on the Fredericksburg Line 'VRE Comments at 28-31; Banks 

VS at 16-20 This condition would give CSX a modest incentive to operate VRE service at a 

higher level of on-time performance. The base payment would be flat in any year when VRE 

patronage decreased by 15 percent or more Although VRE patronage could decrease for other 

reasons, a decrease of 15 percent or more would almost certainly involve a reduction in on-time 

performance or other service characteristics Thus, reduction in patronage of 15 percent or more 

is a reasonable measure upon which to detemiine whether the base payment should increase 

Similarly, any increase in the base payment would not be eamed unless CSX achieved the on-time 

perfonnance targets set forth in the Agreement. The on-time performance targets set forth in the 

Agreement are reasonable The proposed condition would not reduce the benefits ofthe merger 

because CSX would in all cases eam the base payment and would also eam the increases in the 

base payment in years where it provided reasonable service to VRE 

C. Proposed Conditions Regarding Conrail Agreement 

CSX will acquire ihe Conrail line between RO Interiocking and Virginia Avenue 

Interiocking The Commissions request that the Board modify the cunent CSX Agreemeni, as 

described above, to include this Conrail line Although adding this line will require adjustment of 

compensation terms and other changes in descriptions and definitions in the CSX Agreement, it 

will not itself require any substantive changes in the CSX Agreement (other than the changes 

described above, as applied to the former Conrail line) 
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D. Proposed Conditions With Respect To NS Line 

Attachment 4 to the VRE Comments is the cunent NS Agreement marked to show 

changes that the Commissions request the Board impose on NS as a condition of approving the 

Primary Application^* 

1. No Further Subordination Of VRE Service Rights 

Section 2.6(a) ofthe current NS Agreement provides that NS may elect to grant operating 

rights to third parties The Commissions want this provision to be changed so that any such grant 

of rights after September 1, 1996 would be subject to the Commissions' rights lo use the NS line 

for VRE's then-current commuter rail operaiicns Attachment 4 at 7-8 

Given the significant increases in freighl traflfic on this line, Banks VS at 2, 9, and lo-20, 

the proposed condition would ameliorate the potential harms of the Conrail takeover by limiting 

NS's right to add third-party irains with a higher priority than VRE trains The proposed 

condition is cleariy feasible II would not reduce the public benefiis of the Conrail lakeov er 

because it would nol prohibh or Hmit NS's right to grant new rights for use ofthe line. 

2. Changes In NS Line Due To Current VRE Operations 

Under Section 2 9(a) ofthe curtent NS Agreement, NS has the right to make changes in, 

additions and betterments to, or retirements from the trackage (collectively referred to herein as 

" changes") as it deems necessary or desirable for the operation of such irackage or as are required 

by law To the extent such changes are occasioned or required by operation ofthe VRE 

commuter rail service, NS has the right to require the Commissions to pay for them, and to pay 

for the cost of maintaining them. If the Commissions are unable to appropriate fijnding to pay for 

VRE Comments, VRE-9 (Vol II), Attachment 4 

30 



such changes, NS may suspend all or part of VRE's commuter rail service. 

The Commissions want this provision to be changed so that if NS determines that changes 

are occasioned or required by the operation of the VRE commuter rail service, NS would have an 

obligation to meet and confer and negotiate in good faith with the Commissions for the purpose 

of determining whether and to what extent the Commissions and NS should share the cost of such 

changes to the NS rail line. After such good faith negotiations, if the parties are unable to agree 

on whether and to what extent the Commissions and NS should share the costs of such changes, 

the Commission: ̂ vant liic Board to require NS to arbitrate the issue in accordance with a 

prescribed arbitration provision contained in the cunent NS .Agreement The Commissions would 

remain obligated to pursue appropriation of required funds for their share ofthe cost of such 

changes to the NS rail line that were determined in the arbitration to be the responsibility of the 

Commissions NS would retain the right lo suspend all or part of the VRE commuter rail service 

in the event that tl.c Commissions could not pay for changes that were deemed their responsibility 

under the arbitration award Attachment 4 at 9-11 

Absent this condition, increased traflfic arising from the Conrail takeover could motivate 

NS to make unreasonable delerminations that changes in the NS line were required to 

accommodate VRE's cunent operations The proposed condition would require NS to meet and 

confer, and negotiate in good failh with the Commissions to reasonably determine whether and to 

what extent the Commission and NS should share the cost ofany required changes The 

condition is operationally feasible, because it involves only an obligation lo meet and confer, 

negotiate in good faith and arbitrate It would not reduce the public benefits ofthe Conrail 

lakeover, because it would not force NS to pay for any changes in fact required for 
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accommodation of cunent VRE commuter rail operations 

3. Changes In NS Line Due To Changed VRE Operations 

Section 2 .9(b) of the cunent NS Agreement explains that changes in the NS rail line 

(including changes in communication and signal facilities and crossing waming devices) are or 

may be required to permit the continuation, modification or expansion of the VRE commuter rail 

service. Upon written notice to the Commissions, NS may make such changes, and the 

Commissions are obligated to pay NS for the costs of such changes In addition, the 

compensation to NS is increased to include the costs of normalized maintenance associated w ith 

such changes. 

As noted above, the Commissions are proposing that disputes beiween NS and the 

Commissions regarding the Commissions' appropriate responsibility for capital improvements 

necessary in connection with VRE's curtent commuter rail service be subjeci to arbitration 

Accordingly, the Commissions want Section 2 9(b) to be changed to relate only to modification or 

expansion of the VRE commuter rail service and to require that NS provide the Commissions 

with information regarding the estimated costs of such capital improvements and the opportunity 

to review and comment on such estimated costsf' Attachment 4 at 10 

This proposed cond.tion is a companion of the proposed condition discussed immediately 

above It would conform Section 2 9(b) to match the revised Section 2 9(a) The only additional 

requirement — that NS provide the Commissions with information regarding the estimated cosl of 

capital improvements and with the opportunity to review and comment on such estimated costs — 

" The changes marked in Section 2 9(d) of the NS agreement are conforming in nature and do 
not contain any substantive proposed change. 
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is purely a procedural matter and therefore operationally feasible. This proposed condition would 

not in any way reduce the benefits of the Conrail takeover 

4. Term Of NS Agreement 

Under Section 4 1 ofthe cunent NS Agreement as extended, the agreement terminates on 

July 15, 1998. The parties have an obligation to meet during the term of the agreement to discuss 

extension and possible modification of it. The Commissions want this provision to be changed so 

that the current NS agreement will mn through July 31, 2006 Furthermore, the parties would 

have an obligation to meet during the last twelve months of the extended term. Attachment 4 at 

15 

A substantial increase in fi-eight traffic on the line could motivate NS to terminate the NS 

Agreement Extending the Agreement for a period of approximately eight years after 

consummation ofthe Conrail takeover would prevent NS from tenninating the NS Agreement as 

a result ofthe Conrail takeover This condition is operationally feasible and would not reduce the 

benefits ofthe Conrail takeover because it would simply extend the exisiing coniract (as modified 

by the other conditions, which also do not reduce the benefits of the proposed takeover) 

5. VRE Acquisition Of NS Line 

Under Section 4 2(a) ofthe cunent NS Agreement, the right of the Commissions to seek 

the continuation or expansion of commuter rail service beyond the cunent term is conditioned 

upon the Commissions' assurance that they will work in good faith to develop a plan to purchase 

the NS rail line 

The Commissions want this section to be changed so that their obligation with respect to 

the NS rail line would be to work in good faith to develop a plan to purchase, lease or acquire an 

interest in the NS rail line The Commissions want to extend the timetable for its obligation to 
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purchase, lease or acquire an interest in the NS rail line Under the Commissions' requested 

change, representatives of the Commissions and NS would meet during the last twelve months of 

the term ofthe proposed NS Agreement (July 31, 2005 would be the start of such period) to 

negotiate terms and conditions for the Commissions' purchase, lease or other acquisition ofan 

interest in the NS rail line If the parties were unable to reach agreemeni during a nine-month 

negotiation period, either party would have the right to submit unresolved issues to arbitration 

under an arbitration provision conlained in the current NS Agreement 

In the event that neither party sought arbitration, NS would have the right to decline to 

renew the Agreement In the event that arbitration was sought by one ofthe parties, the 

arbitrator's final decision would be binding on NS. The Commissions would have thirty (30) days 

to accept the terms and conditions set by the arbitrator If the Commissions did not accept the 

terms and conditions set by the arbitrator, any continuation of their operations on the NS rail line 

would include a provision permitting NS to receive compensation reflecting the fair market value 

for the Commissions' use of the NS rail line. NS and the Commissions would have an obligation 

to meet and confer and negotiate in good faith for the purpose of determining the revised 

compensation terms. If, after attempting such negotiations, the parties were unable to agree to 

revised compensation terms, that issue could be submitted for resolution by arbitration If neilher 

party sought arbitration, the Commissions' right to use the NS rail line would terminate The 

arbitrator's decision on the compensation award would be binding on NS Ifthe Commissions did 

not accept the terms and conditions set by the arbitrator, the right to continued use ofthe NS line 

would end ninety 90 days thereafter Attachment 4 at 16-17. 

This proposed condition is a companion of the proposed condition discussed immediately 
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above It would confomi Section 4 2(a) to Section 4 1 In addition, it would establish the 

process pursuant to which the parties would negotiate (or failing that, arbitrate) the terms and 

conditions for the Commissions' acquisifion of the NS rail line This condition is operationally 

feasible and would not reduce the benefits ofthe Conrail takeover. Importantly, NS would retain 

the right to decline to renew the extended Agreement in the event that (i) the parties were unable 

to reach agreement as to terms and neither party sought arbitration or (ii) the Commissions 

declined to accept the terms and conditions set by an arbitrator and declined to accept the fair 

market value compensation awarded by an arbitrator. 

6. Compensation Paid To NS/Performance Incentive 

Under the current NS Agreement, Section 5 1(c), the compensation the Commissions pay 

to NS is based on a combination of a base payment and a train-mile fee In addition, the 

compensation paid to NS is subject to adjustment pursuant to a schedule, to account for inflation. 

The Commissions propose a new provision that would adjust the base payment on an annual basis 

by the greater of (i) four (4) percent or (ii) the CPl Urban Wage Eamers and Clerical Workers for 

Washington, D C - Maryland - Virginia The adjustment to the base paymenl would be subject lo 

two provisions First, the base payment would not increase in any year in which the total number 

ofpassengers using the VRE commuter rail service decreased from the previous annual period by 

fifteen (15) percent or more Second, any increase in the base payment would not be earned 

unless NS achieved on-time performance targets in the agreement Attachment 4 at 18-19. 

As noted above, the Conrail takeover is almost certain to result in increased traflfic on the 

NS line Roberts VS at 2, 9 and 18-20 The proposed condition would give NS a modest 

The proposed on-time performance criteria are set forth in Exhibit C-2 ofthe proposed NS 
Agreement. 

35 



incentive to operate VRE service at a higher level of on-time performance. The base payment 

would be flat in any year where VRE patronage decreased by 15 percent or more. Although VRE 

patronage could decrease for other reasons, a decrease of 15 percent or more would almost 

certainly result from a reduction in on-time performance or other service characteristics Thus, 

reduction in patronage of 15 percent or n.ore is a reasonable measure upon which to determine 

whether the base payment should increase. Similarly, any increase in the base payment would not 

be eamed unless NS achieved the on-time perfomiance targets set forth in the Agreement The 

on-time performance targets set forth in the Agreement are reasonable. The proposed condition 

would not reduce the benefits of the merger, because NS would in all cases eam the base payment 

and would also eam the increase in the base payment in years where it provided reasonable 

service to VRE 
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rv. CONCLUSION 

For the for" 'ng reasons, the Commissions respectfijlly request that the Board grant the 

conditions reque* he VRE Comments ifit approves, in whole or in part, the transactions 

contemplated by the Primary Application. 

Respectfully submitted. 

( 
Stephen A. Maclsaac 1 

Kevin M. Sheys Deputy County Attomey Paul M. Laurenza 
Prince William County Thomas Lawrence III 
One County Complex Court Oppenheimer Wolff & Donnelly LLP 
Prince William, VA 22192 1020 Nineteenth Street, N.W., Suite 400 
(703) 792-6620 Washington, D C 20036 

(202) 293-6300 

Counsel for Northem Virginia Transportation 
Comniission and Potomac and Rappahannock 
Transportation Commission 

Dated: Febmary 23, 1998 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY 
-CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 76) 

INDIANA SOUTHERN RAILROAD, INC. 
-TRACKAGE RIGHTS-

CSX TRANSPORTATION, INC. AND INDIANA RAIL ROAD COMPANY 

BRIEF OF 
INDIANA SOUTHERN RAILROAD, INC. 

Indiana Southem Railroad, Inc. ("ISRR"), pursuant to Decision No. 12 in these 

proceedings and the Surface Transportation Board's ("STB" or "Board") Railroad Consolidation 

Procedures at 49 C.F.R. Part 1180, hereby submits its brief in support of ISRR's Responsive 

Application. ISRR respectfiilly submits that the Railroad Control Application ("Control 

Application") filed by CSX Corporation ("CSXC"), CSX Transportation, Inc. ("CSXT'), 

Norfolk Southem Corporation ("NSC"), Norfolk Southem Railway Company ("NSR"), Conrail 

Inc. ("CRR"), and Consolidated Rail Corporation ("CRC")^ (collectively referred to as the 

"Primary Applicants") should be denied imless the conditions requested by ISRR are approved. 

' CSXC and CSXT are referred to collectively as CSX. NSC and NSR are refened to collectively as NS. CRR and 
CRC are referred to collectively as Conrail. In their Control Application filed on June 23, 1997, Primary Applicants 



SUMMARY OF ARGUMENTS 

Indianapolis and the surrounding area presents the Board with the most serious and 

pervasive competitive issues in these proceedings. Nearly 88 percent of all the 2-to-l shippers 

identified by Primary Applicants are located in the Indianapolis area. Indianapolis and the 

surrounding area will lose all meaningfiil rail competition and are vastly more susceptible to rail 

rate increases and service deterioration than any other community affected by the Primaiy 

Transaction. In ^heir private agreement to carve up CRC, Primary Applicants have relegated the 

Indianapolis area to the complete and exclusive domain of CSXT. 

Indianapolis Power & Light ("IPL") operates two coal buming facilities in Indianapolis 

that currently enjoy the benefits of head-to-Fead rail competition. Post-Transaction both of these 

plants will become captive to CSXT. The Perry K Plant is located on the CRC line in 

Indianapolis and has been designed as a 2-to-l destination by Primary Applicants. IPL currently 

has at least five routing options for coal deliveries to Perry K. ISRR and a CSXT subsidiary, the 

Indiana Rail Road Company ("INRD"), vigorously compete for coal movements to that plant via 

a CRC switch. IPL is also able to deliver coal to Perry K by tmck fi-om the nearby E.W. Stout 

Plant and a terminal on CSXT's subsidiary. 

Post-Transaction, all options for moving coal to Perry K will be controlled by CSXT. 

CSXT, which will replace CRC as the switch carrier, will economically or operationally 

disadvantage coal movements over the ISRR in order to favor the routings over its subsidiary. 

The short tmck movements to Perry K will no longer serve as a competitive constraint on CSXT, 

seek Board approval for: (1) the acquisition by CSX and NS of control of Conrail; and (2) thc division of the assets of 
Conrail by and between CSX and NS (hereinafter referred to as the "Primary Transaction"). 
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as they do today on CRC, because CSXT will control the prior rail movements to both 

transloading facilities. 

IPL's second facility, the Stout Power Plant, is located on CSXT's subsidiary a short 

distance form CRC's Indianapolis line. IPL currently has at least six routing options for coal 

movemenls to Stout. Again, ISRR and CSXT's subsidiary have vigorously competed for coal 

traffic to that plant. ISRR has delivered coal to Stout via a CRC and INRD switch in 

Indianapolis. CRC has the potential to serve Stout via an INRD switch or directly via a build-in 

fi-om its nearby line. Post-Transaction, all options for moving coal to the Stout Plant will be 

controlled by CSXT. CSXT will competitively disadvantage the ISP-R routings in order to favor 

its subsidiary. Once CSXT replaces CRC, all CRC routings will be taken over by CSXT and the 

build-in option - which now disciplines INRD rates - will become meaningless. 

NSR will not be a competitive factor for coal movements to Indianapolis. NSR will have 

no direct access to the nearby Indiana coal fields; its shortest direct route is almost five times 

longer than the INRD route. Eastem coal sources are not competitive in Indianapolis because 

they must move vastly greater distances than coal shipments from Indiana mines. NSR will also 

not gain access to ISRR and its direct coal sources, and NSR will be precluded from serving 

Stout via the build-in options. Also, NSR coal movements to Indianapolis would not be 

operationally feasible because of NSR's circuitous route to that city and the requirement that 

NSR interchange all traffic with CSXT in CSXTs Hawthome Yard. 

By Primary Applicants' own admission, at least 66 shippers in Indianapolis will lose 

competitive rail service if the Primary Transaction is approved without conditions. In the nearby 

conununity of Crawfordsville, at least seven shippers face a similar fate. There is deep and 



widespread '̂ oncem over the significant loss of rail competition in Indianapolis and the 

surrounding area. Primary Applicants' answer to these concems - granting NSR overhead 

trackage rights to Hawthome Yard and overhead trackage rights or haulage rights to 

Crawfordsville - falls woefiilly short of remedying the competitive harm in this area. 

ISRR and other parties have demonstrated that NSR's ability to compete in the 

Indianapolis area is illusory and that the private arrangement between CSXT and NSR cedes this 

area to CSXT's exclusive dominion and control. Primary Applicants are not trading places or 

replicating the status quo, as they would lead the Board to believe. CSXT is largely retaining its 

current position in the area as well as assuming the position of CRC. CSXT will retain all of its 

assets and acquire all of CRC assets in the Indianapolis area. CSXT will retain direct access to 

its current customers and acquire the exclusive right to serve directly all but one of CRC's 

customers. NSR, on the other hand, will own no physical assets in the area, vsdll have direct 

access to only one shipper and will be forced to operate over highly circuitous routes. Faced 

with numerous operating and access disadvantages, NSR will most likely be discouraged from 

providing any meaningful service to the Indianapolis area. Additionally, the CSXT-NSR 

arrangement provides CSXT no incentive to reduce costs or improve efficiencies in the 

Indianapolis area since NSR cannot provide service competition and is dependent on CSXT 

service to reach all but one customer. 

Unlike the contrived CSXT-NSR solution, the trackage rights ISRR seeks are designed to 

provide meaningfiil rail competition and eliminate the competitive harm the Primary Transaction 

would otherwise produce in the Indianapolis area. By gaining direct access to IPL's two plants, 

ISRR would be able to preserve the two carrier competition those plants currently enjoy. The 



requested conditions would also enable ISRR to offer the shipping public in the Indianapolis area 

a competitive altemative to CSXT, which will be lost when CRC exits this market. 

The Primary Transaction will also produce hami to essential services on the ISRR rail 

system. ISRR will lose over $1.5 million in annual revenues as a result of traffic diversions to 

CSXT and its subsidiary. The loss of this traffic will render the northem most section of ISRR's 

rail line unprofitable and force ISRR to abandon that segment. At least seven of ISRR's 

customers would be adversely affected by the abandonment through the loas of essential rail 

service. If ISRR's conditions are granted, ISRR would be able to continue serving its customers, 

as well as provide meaningful rail competition to the Indianapolis area. 

BACKGROUND 

ISRR is a Class III rail carrier operating over approximately 176 miles of track between 

Indianapolis and Evansville, Indiana. ISRR currently connects with CRC at Indianapolis; NSR 

and the Algers, Winslow & Westem Railway (an NSR subsidiary) at Oakland City, Indiana; 

Indiana Rail Road Company ("INRD") at Switz City, Indiana; the CP Rail System ("CP Rail") at 

Bee Hunter, Indiana; and CSXT at Evansville, Indiana. Neumann V.S. at 2, ISRR-4. 

ISRR began operations in April 1992, and has been able to consistently increase its traffic 

base. ISRR currently has 36 employees and operates a fleet of 14 locomotives. Its headquarters 

are located in Petersbiu-g, Indiana, where it maintains a locomotive and car repair shop, a rail 

yard and service tracks. ISRR also maintains a facility at Worthington, Indiana, for its 

transportation employees and one at Spencer, Indiana, for its maintenance of way employees. 

The major commodity handled by ISRR is coal, which comprises 95 percent of its total carloads. 



ISRR's gross revenues in 1996 were approximately $9 million and its major customers currently 

are IPL, Black Beauty Coal Company, Ferro and Whiripool. Id. at 2-3. 

ISRR has worked hard at reducing its costs to a bare minimum in order to provide 

economical service to its customers. ISRR operates with limited overhead. Its employees are 

cross-trained to perform multiple duties thereby eliminating the need for extra employees to 

handle separate functions. ISRR has reached the point where it cannot affbrd to further reduce its 

costs without adversely impacting the quality of service and the maintenance of its physical 

plant. Id. at 3. 

TRACKAGE RIGHTS REQUESTED BY ISRR 

in its Responsive Application, ISRR requested the Board to condition the approval of the 

Primary Transaction by granting ISRR trackage rights in Indianapolis and the area sunounding 

Indianapolis as follows: 

1. Indianapolis 
Overhead trackage rights between MP 6.0 on ISRR's Petersburg Subdivision and 
IPL's Perry K facility in Indianapolis over the rail line currently owned by CRC 
and to be acquired by CSXT. 

Overhead trackage rights between MP 6.0 on ISRR's Petersburg Subdivision and 
IPL's Stout facility located on the INRD rail line over a segment of the rail line 
currently owned by CRC and to be acquired by CSXT and a segment of INRD's 
rail line. 

Local trackage rights over CRC's rail lines in Indianapolis, including the 
Indianapolis Belt Line, to be acquired by CSXT.̂  

2. Between Indianapolis and Surrounding Communities 
Local trackage rights between Indianapolis and Shelbyville, Indiana, over the rail 
line currently )wned by CRC and to be acquired by CSXT. 

' ISRR seeks trackage rights over all CRC rail lines in Indianapolis needed to access the 2-to-t shippers located in 
Indianapolis and the other shortlines operating to hidianapolis. 
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Local trackage rights between Indianapolis and Crawfordsville, Indiana, over the 
rail line currently owned by CRC and to be acquired by CSXT. 

Local trackage rights between Indianapolis and Muncie,̂  Indiana, over the rail 
line currently owned by CRC and to be acquired by CSXT. 

GOVERNING LEGAL STANDARD 

Under 49 U.S.C. § 11324 (c), the Board shall approve a transaction when it finds the 

transaction consistent with the public interest.* In applying the statutory "public interest" 

standard, the Board must balance the benefits applicants and the public will derive from the 

transaction against the potential competitive harm. Finance Docket No. 32760, Union Pacific 

Corporation, Union Pacific Railroad Company, and Missouri Pacific Railroad Company — 

Control and Merger — Southern Pacific Rail Corporation, Southern Pacific Transportation 

Company, St. Louis Southwe.stern Railway Company, SPCSL CORP., andthe Denver arui Rio 

Grande Western Railroad Company, Decision No. 44 (slip op. at 98-99, served August 12,1996) 

(UP/SP).^ 

In determining whether a proposed transaction involving two or more Class I railroads is 

consistent with the public interest, the Board is directed to consider, at a minimum, the following 

five factors: 

(1) the effect of the proposed transaction on the adequacy of 
transportation to the public; 

^ On rebuttal, ISRR clarified that it is not seeking to serve local shippers in Muncie because .he competitive status 
quo will be maintained in that community. Neumann R.V.S. at 14, ISRR-9. 

The "single and essential standard of approval is that the (Board) find the (transactton) to be consistent v,-ith the 
public interest." Missouri-Kansas-Texas R. Co. v. United Slales, 632 F. 2d 392, 395 (5th Cir. 1980), cert denied, 
451 U.S. 1017(1981). 
^ The Board's general policy statement on rail consolidations provides, :n pertinent part, that: 

In determining whether a transaction is in the public interest, the (Board) performs 
a balancing test. It weighs the potential benefits to applicants and the public against 
the potential harm to the public. 

49 C. F.R. § 1180.1 'c). 
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(2) the effect on the public interest of including, or failing to include, 
other rail carriers in the area involved in the proposed transaction; 

(3) the total fixed charges thai result from the proposed 
transaction; 

(4) the interest of rail carrier employees affected by the proposed 
transaction; and 

(5) whether the proposed transaction would have an adverse effect 
on competition among rail carriers in the affected region or in the 
national rail system."̂  

49 U.S.C. § 11324(b). 

^ Subsection (5) was added by the Staggers Rail Act of 1980 (Public Law 96-448) and was amended by the ICC 
Termination Act of 1995 (Public Law 104-88) to require the Board to consider adverse impacts upon competition 
"in the national rail system". This subsection was originally enacted to statutorily obligate the Board's predecessor 
to analyze the loss ofrail competition m relevant regional markets. As explained by the sponsor of the subsection: 

I am offering an amendment...to specifically direct the Interstate Commerce Commission 
to consider the question of rail competition whenever making a determination of a railroad 
merger transaction. 
The escalation of rail mergers now taking place in the industiy is causing concem among 
our Nation's farmers and ranchers was well as other shippere. The Interstate Commerce 
Commission is facing decision on several mergere that would have tiie effect of eliminating 
or nearly eliminating rail competition within entire sections ofthe countiy. I think it is 
important, therefore, that the ICC consider the question of competition as a regular part 
of the process of evaluating whether to allow mergere. 

126 Cong. Rec. H8604 (Sq>tember 9, 1980); Remarks of Congressman Panetta. 
8 



The first and last of these factors are relevant to ISRR's Responsive Application. 

Section 11324 (b)(1) requires the Board to examine llie public benefits that will result 

from the transaction. The Board has defined public benefits "as efficiency gains such as cost 

reductions, cost savings, and service improvements...(that) in varying degrees...are passed on to 

most shippers as reduced rates and/or improved services." UP/SP at 99. Benefits that accme to 

the applicants as a result of increased market power, however, "are exclusively private benefits 

that detract from any public benefits associated with a control transaction." Id. 

Section 11324 (b)(5) requires the Board to assess the effects of the transaction on 

competition. The Staggers Act increased the need for more careful scmtiny of anticompetitive 

effects of merger transactions. As the Board's predecessor noted: 

The new (Rail Transportation Policy) favoring increased reliance 
on competition to regulate activities will govem the environment 
in which the new system will operate. The ability of the railroads 
to take various actions free of regulatory restraints will make it 
easier to exert or abuse market power gained as a result of 
consolidation. For these reasons we must take even greater care to 
identify harmful competitive effects and to mitigate those effects 
where possible. 

Union Pacific - Control - Missouri Pacific; Western Pacific, 366 l.C.C. 459, 502 (1982) 

C UP/MP/WP"). 

The Board considers two types of potential harm that may result from a proposed 

consolidation transaction: reduction of competition and harm to essential services. 49 C.F.R. § 

1180.1 (c) (2). 

The Board is concemed not only with the possible "elimination" of competition by 

consolidations, but also with any significant "lessening" or "reduction" in competition. Railroad 

Consolidation Procedures, 363 I.C.C. 784, 786-87 (1981). "Competitive harm results from a 



merger to the extent the merging parties gain sufficient market power to raise rates or reduce 

service (or both), and to do so profitably, relative to premerger levels." UP/SP at 100. 

Whenever possible, the Board attempts to ameliorate competitive harms with conditions. Id. 

In determining whether a proposed transaction will result in competitive harm, the Board 

looks to the affected market. The affected market has two dimensions: product and geographic. 

Rio Grand Industries, et ai - Control - SPT Co.. et ai, 4 I. C. C. 2d 834, 885 (1988) 

("RGI/SPT"). The product sold by railroads is the transportation of freight. Id at 886; Rio 

Grande Ind, Inc. - Pur & Track - Soo Line R. Ca, 6 I. C. C. 2d 854, 878 (1990) 

CRGI/SOO "). The Board generally considers altemative rail service and, where relevant, 

intermodal options. RGI/SOO at 886-87; Union Pacific Corp. et ai - Cont. - MO-K^-TXCO. et 

ai, 4 I. C. C. 2d 409,433-35 (1988) CUP/MKT'). In past merger cases, the Board and its 

predecessor have not applied a fixed definition of the relevant market. Instead, they have 

examined the specific circumstances in each case to determine if the relevant market should be 

confined to rail transportation or enlarged to include other fransportation modes. See Finance 

Docket No. 32133, Union Pacific Corporation, Union Pacific Railroad Company and Missouri 

Pacific Railroad Company - Control - Chicago and North Western Transportation Company 

and Chicago and North Western Railway Company, D ;ision No. 25 (slip op. 57, served March 

7, 1995); UP/MKT at 433-34.. 

The area in which providers of a particular product operate is the relevant geographic 

market. The area may be as small as a city or as large as the entire country. RGI/SPT at 887. 

The Board's predecessor noted that "the distinctions between product and geographic markets are 

not as clear in transportation as they are in other industries, for carriers, in particular raihx>ads, 
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effectively sell their geography." UP/MP/WP at 505, n 28. Accordingly, the determinations of 

the relevant product market and the relevant geographic market in a particular case will 

necessarily be interrelated. The Board's predecessor analyzed fraffic flows between city pairs, as 

well as traffic flows in rail corridors, and at specific points in the area in which the merging rail 

carr ..s operate. UP/MKT at 437. 

The Board also considers whether a proposed transaction affects essential services. The 

Board's focus is on the preservation of essential services and not on the survival of any particular 

carrier. 49 C.F.R. § 1180.1 (c) (2) (ii). See also, UP/MKT at 431. The Board uses a two-step 

analysis in determining whether a proposed tiansaction will harm essential services. UP/MP/WP 

at 546. First, the Board considers whether any affected carrier faces financial losses on a 

particular line that would reduce its operational viability. See Guilford Transportation - Control 

- B&M, et ai, 5 I. C. C. 2d 202, 215 (1988). Second, the Board considers whether the raM line 

suffering the losses provides essential service. UP/MP/WP at 546. A service is considered 

essential "if there is a sufficient public need for the service and adequate altemative 

transportation is not available." 49 C.F.R. § 1180.1 (c) (2) (ii). 

The Board has broad authority to impose conditions on its approval of a consolidation 

transaction in order to ensure that the public interest standard is met. 49 U.S.C. § 11324 (c); 

UP/MP/WP at 562. In determining whether conditions are warranted, the Board's "overriding 

concem is the public interest." Id. The Board can impose conditions to remedy new problems 

created by the transaction or preexisting problems that will be exacerbated by the transaction. 

Public interest conditions will be imposed to ameliorate anticompetitive consequences of 

a proposed transaction if the conditicns: (i) are operationally feasible; (ii) ameliorate or eliminate 



the harm threatened by the transaction; and (iii) are of greater benefit to the public than they are 

detrimental to the transaction. UP/MP/WP at 564. 

A condition to protect a carrier when Uu. transaction affects essential sei vice on the 

carrier's rail lines is imposed upon a showang that the condition: (i) is related to the impact of the 

consolidation: (ii) is designed to enable shippers to receive adequate service; (iii) would not pose 

unreasonable operating or other problems for the consolidated carrier; and (iv) would not 

frustrate the ability of the consolidated carrier to obtain the anticipated public benefits. 49 C.F.R. 

§1180.1 (d)(1). 

THE TRACKAGE RIGHTS REQUESTED 
BY ISRR SHOULD BE GRANTED 

Approval of the Primary Transaction, without appropriate conditions, will siguificantly 

reduce competition for rail shippers in Indianapolis and the surrounding area and will cause a 

loss of essential services on the ISRR rail «ysten». The conditions requested by ISRR are 

uniquely designed tc* ameliorate both of these competitive harms. Ifthe conditions axe granted, 

ISRR will be able to prcsor e competitive rail service for .ippers in Indianapolis and the 

surrounding area and inintain service to its rail dependent on-li. c customers. As demonstrated 

below, the trackage rights ISRR seeks fi'llv meet the Board's criteria for imposing conditions. 

RAIL COMPETmON IN INDIANAPOLIS AND THE 
SURi. OUNDING AREA WILL BE SIGNIFICANTLY 

REDUCED AS A RESULT OF 1 i lE 
PRIMARY TRANSACTION 

According to Primary Applicants' own testimony, Indianapolis is by far the ' vgest 2-to-l 

area created by the Primary Transaction. See CSX/NS-18 at 548. They concede that there are at 
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least 66 shippers on CRC lines in Indianapolis that currently have two carrier rail service through 

reciprocal switching. See CSX/NS-19 at 147. The nearby community of Crawfordsville, 

according to Primary Applicants, is the second largest 2-to-l area, with seven shippers facing a 

loss of competitive rail service. Id. at 148. In addition, CRC currently serves as a neutral 

gateway carrier to shippers on the Indianapolis to Shelbyville, Indianapolis to Crawfordsville, 

and Indianapolis to Muncie rail lines for traflRc moving to nearby CSXT and NSR junctions. The 

proposed solution - granting NSR oveihead trackage rights to Hawthome Yard in Indianapolis 

and overhead trackage or haulage rights to Crawfordsville — falls woefully short of remedying 

the anticompetitive effects of the Primaiy Transaction in Indianapolis and the surrounding area. 

The condifions requested by ISRR, on the other hand, would enable ISRR to compete directly 

with CSXT from a rate and service standpoint and to provide the affected shippers a meaningful 

competitive altemative. 

Pcrr> K Plaat 

IPL's Perry K Plant is located on a CRC line in Indianapolis. IPL currently has five 

routing options for coal deliveries to the Perry K Plant: (1) CRC direct; (2) ISRR via CRC 

switch at Indianapolis; (3) INRD via CRC switch at Indianapolis; (4) INRD to the E. W. Stout 

Plant and tmck to Perry K; and (5) INRD to its switching yard in Indianapolis and tmck to Perry 

K. ISRR has transported coal to Perry K via a CRC switch since it began operations in 1992. 

ISRR's primary competitor for coal movements to Perry K has been the INRD. The source of 

coal currently moving to Perry K is the Triad Mine located on the INRD at Switz City, Indiana. 

ISRR has trackage rights over the INRD to serve that mine for coal movements to all IPL plants 

other than Stout. Consequently, INRD can serve Peny K via a CRC switch fit>m the Triad Mine, 
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as well as from the various other mines INRD serves directly in Indiana. Neumann R.V.S. at 2-

3, ISRR-9 In addition, IPL has shipped coal over the INRD to IPL's Stout Plant and INRD's 

Senate Avenue Terminal in Indianapolis for movements to Perry K by tmck. CSX/NS-177 at 

195-96. See also, Crowley R.V.S. at 3 and 9, ISRR-9. 

Post-Transaction, the Perry K Plant will become capfive to CSXT and its 89 percent 

owned subsidiary, the INRD. Once CRC exits the Indianapolis market, the options of CRC 

handling coal direct or as a switch carrier for ISRR or INRD will be lost. While ISRR currently 

has a slight operational advantage over FMRD because it interchanges the coal movements with 

CRC within one to two miles of the Perry K facility, CRC is largely indifferent and neutral in 

switching the traffic to Perry K from either ISRR or INRD. CSXT, which will replace CRC, will 

have the means and a strong economic motive to favor its subsidiary and economically or 

operationally disadvantage coal movements over the ISRR. The short tmck movements to Perry 

K from Stout or the INRD terminal will not serve as a competitive constraint on CSXT, as they 

do on CRC today, since the prior rail movements will be controlled by CSXTs subsidiary. 

Accordingly, post-Transaction, all options of moving coal to Perry K will be controlled by 

CSXT. 

Primary Applicants suggest that Perry K will benefit from the Primary Transaction by 

gaining access to NSR via a CSXT switch through Hawthome Yard. CSX/NS-176 at 55. What 

they conveniently fail to note, however, is that NSR has no direct access to nearby coal sources 

from which NSR could economically fransport coal to Perry K. NSR will not gain access to 

ISRR in Indianapolis and the only NSR route from nearby Indiana coal mines is highly 

circuitous. In order to transport Indiana coal to Perry K, NSR would be forced to utilize a 491-
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mile route via Louisville and Danville, Kentucky, Cincinnati, Ohio, and Muncie, Indiana, which 

is nearly fm. fimes longer than INRD's direct route. Because of the significantly further 

distances and NSR's highly circuitous route to Indianapolis, Easterr coal would not be 

competitive with the nearby Indiana coal. Neumann R.V.S. at 3-4, ISRR-9. Primary Applicants' 

own witness has confirmed NSR's inability to be competitive for coal movements to Indianapolis 

by demonstrating that IPL is economically committed to using Indiana coal. CSX/NS-177 Vol. 

2B at 514-19. Even if NSR had access to economical sources of coal - which it does not - NSR 

would be restricted to interchanging the traffic with CSXT at Hawthome Yard. The movement 

of unit coal trains through Hawthome Yard is operationally inefficient and would further 

disadvantage movements to Perry K via the NSR. 

CSXT wimesses attempt to downplay the loss ofrail competition at Perry K by 

erroneously alleging that the plant has been partially converted to natural gas. CSXT/NS-177 

Vol. 2A at 201 and Vol. 2B 510. According to Mr. Neumann, however, the conversion has been 

delayed and may never occur. Even if the conversion does occur. Perry K would still need to 

receive about one-half of its current coal volumes and would sfill be dependent on rail to meet its 

coal transportafion needs. Neumann R.V.S. at 11-12, ISRR-9. 

Primary Applicants have designated Perry K as a 2-to-l facility. CSX/NS-37 at 12; 

CSX/NS-51 at 8; and CSX/NS-178 Vol. 3B at 638-39. As demonstrated by ISRR and others. 

Primary Applicants' contrived solufion of preserving competition at that plant is not 

economically feasible and operafionally efficient. Primary Applicants altemative argument -

that there will be no loss of competition at Perry K because CSXT wall simply replace CRC 

(CSX/NS-177 Vol. 2A at 635)- is equally unavailing. As already explained, ISRR coal 
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movements to Perry K now compete with INRD routings, and CSXT, which controls INRD, will 

have the means and the mofive to disadvantage ISRR routings. Indeed, CSXT Witness Hoback, 

the President of INRD, admitted that INRD competes with ISRR for coal movements to Perry K. 

CSX/NS-177 Vol. 2A at 198. Accordingly, the Primary Transacfion will significanfiy reduce 

competition at Perry K and not, as Primary Applicants allege, maintain the status quo or improve 

competition. 

Stout Plant 

IPL's second power plant in Indianapolis is located on the INRD approximately three 

miles from CRC's Indianapolis Belt Running Track. IPL currently has six routing options for 

coal shipments to the Stout Plant: (1) INRD direct; (2) CP Rail-Linton-INRD; (3) ISRR-Switz 

City-INRD; (4) ISRR-IndianapoUs-CRC-INRD; (5) CRC-INRD; and (6) CRC direct or ISRR-

CRC via a build-in to the Stout Plant. INRD is able to serve the Stout Plant direct from several 

Indiana coal mines and in interiine movements with CP Rail from the Farmersburg Mine. ISRR 

has provided service to Stout via the INRD at Switz City and via a CRC and INRD switch at 

Indianapolis. CRC has the potential to serve Stout via an INRD switch or directly via a build-in 

from its nearby Belt Line. Neumann R.V.S. at 5, lSRR-9. 

Post-Transaction, the Stout Plant, like the Perry K Plant, will become captive to CSXT 

and its subsidiary the INRD. CSXT will have the means and the motive to competitively 

disadvantage ISRR routings via Indianapolis. Once ISRR's service via Indianapolis is no longer 

competitive, INRD will have no incentive to joint'y market ISRR-INRD movements via Switz 

City. ISRR, therefore, will be foreclosed from compefing for Stout traffic. Once CRC exits the 

Indianapolis market, the opfion of CRC linehauling coal to Stout via an INRD switch will be 
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lost. In addition. IPL is currently able to discipline INRD rail rates to Stout by threatening the 

use ofthe build-out option, which, if constmcted, would provide CRC or ISRR-CRC routings 

direct access to Stout. The build-in/build-out option, however, will also become meaningless 

with the replacement of CRC by CSXT on the Belt Line.̂  It would make no sense whatsoever to 

build a connecting line to the parent ol the company to which you have just become capfive. 

iA ccordingly, post-Transaction, all options of moving coal to the Stout Plant will be controlled by 

CSXT. 

For reasons previously discussed, NSR will not be a competitive factor for coal 

movements to Indianapolis. NSR's direct route from the nearby Indiana coal fields is over a 

highly-circuitous route, the eastem mines are located at too great a distance to be competitive, 

NSR will not gain access to ISRR, and NSR's overhead trackage rights on the Belt Line will 

specifically preclude NSR from serving Stout via a build-in. Moreover, NSR will be 

operationally constrained by the requirement that it only interchange traffic in Indianapolis with 

CSXT at the Hawthome Yard. 

On rebuttal, CSXT witnesses attempt to deflect the demonstrated loss of competition at 

the Stout Plant with illogical and transparently erroneous contentions. First, CSXT Witoess 

Orrison acknowledges that ISRR is currenfiy able to serve Stout via an interchange with CRC. 

CSX/NS-177 Vol. 2A at 655. He goes on to suggest, however, that there is no "operafing" 

reason why ISRR could not continue hauling coal to Stout because CSXT will simply assume 

' The Board and its predecessor have consistently acknowledged that a build-out option constitutes potential 
competition that effectively constrains rail rates. See Finance Docket No. 32549, Burlington IMorthern Inc. and 
Burlington Northern Railroad Compare ~ Control and Merger - Santa Fe Pacific Corporation and The Atchison, 
Topeka and Santa Fe Railway Company, Decision No. 38 (slir op. 67-8, served August 23, 1995) ("the merger wil! 
reduce OG&E's competitive options at Red Rock by negating its ability to "build out' to a neutral carrier"); UP/SP 
slip op. 185. 
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CRC's role for ISRR coal movements to Stout. Mr. Oirison's contention, however, conveniently 

ignores the fact that ISRR's competitor, the INRD, is controlled by CSXT. He seems to suggest, 

as CSXT has done on other occasions in these proceedings, that CSXT will compete with its 

subsidiary, a notion that is counterintuitive and has been rejected by other CSXT wimesses.' See 

CSX/NS-177 Vol. 2A at 269-70 ("In most instances, economists consider con̂ olete ownership 

sufficient to provide the incentive to confrol the types of decisions, such as jiricing, service 

quality, and interchanges, that control vertical rail relationships."). 

Second, CSXT Witness Vaninetti alleges that ISRR is not a competitive factor for coal 

movements to Stout because last year ISRR lost the traffic to a two-line haul via CP Rail-INRD. 

CSX/NS-177 Vol. 2B at 513. Mr. Vaninetti's notion of competition is nonsensical and contrary 

to his testimony in this proceeding and in UP/SP.̂  Mr. Vaninetti is at a loss to explain why 

ISRR handled traffic to Stout in prior years via CRC if its routing is not competitive. As 

explained by Mr. Neumann, the fact that ISRR lost traffic to INRD last year "does not mean that 

ISRR is not a competitor for the traffic; it simply means that ISRR was outcompeted for the 

traffic originating on the CP Rail. *•* ISRR can compete for spot purchases of coal to Stout 

today and, if IPL decides to source its Stout coal from a different origin in the future, ISRR 

would be able to compete for the movements." Neumann R.V.S. at 7, ISRR-9. In reality, ISRR's 

'On Rebuttal, CSXT offers to temporarily preserve competition at Stout by extending the contract goveming ISRR's 
movements to Stout. CSX/NS-176 at 365. As explained in ISRR's Rebuttal, CSXTs offer is virtually meaningless 
and, at best, would only delay the anticompetitive consequences of the Primary Transaction in Indianapolis. 
'in these proceedings. Mr. Vaninetti claims that trucks are compethive for coal movements to Stout, even though he 
readily admits that he has no knowledge of any coal ever being trucked to Stout. More importantly, Mr. Vaninetti's 
testimony in UP/SP is directly at odds with his testimony here. In UP/SP, he criticized UP Witaess Sharp by 
stating; 

Mr. Sharp does not differentiate between competition and successful competition, since his assessment that 
"competition between Union Pacific origins and Southem Pacific Origins was quite modest (or) rare" is 
apparently based on which carrier was successful in gaining the business ~ not that the carriere competed 
for the business. 

See Crowley R.V.S. at 13, ISRR-9. 
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routings to Stout via CRC are currently competitive with altemative routings over the INRD, but 

will be rendered noncompetitive with the replacement of CRC by CSXT in Indianapolis. ̂ ° 

Third, CSXT Witoesses Hoback and Vaninetti would have the Board accept the loss of 

rail compefition at Stout on the theory tlw* tmck competition constrains rail rates for coal 

movements to that plant. Their unsubstantiated allegations are, however, soundly refuted by 

Messrs. Neumann, Weaver and Crowley. 

Mr. Neumann concedes that it is theoretically possible to tmck some coal to Stout. In his 

view, however, it would be neither economical nor politically practicable to tmck large volumes 

of coal to Stout given the distances Involved and the fact that Stout is located in a major 

metropolitan area. Mr. Neumann points out that, in his six years at ISRR, IPL never raised the 

threat of tmck competition for coal movements to Stout and that ISRR always considered 

altemative rail routings as its sole competition for Stout traffic. Neumann R.V.S. at lO-l 1, 

ISRR-9. 

Mr. Weaver explains that, in negotiating the current INRD contract for the transportation 

of coal to Stout, IPL used the ISRR-CRC competitive rail routings as leverage and not, as 

Messrs. Koback and Vaninetti allege, tmck competition. Mr. Weaver compares the costs of 

moving coal to Stout by tmck and rail and conclusively demonstrates that rail has a laiigg rate 

advantage. He also points out that IPL has made a significant investoient in rail cars, an 

"̂Mr. Vaninetti, citing to a document produced by ISRR in discovery, alleges that CRC service problems in 
Indianapolis rendered ISRR routings to Stout noncompetitive. CSX/NS-177 Vol. 2B at 513. As explained by Mr. 
Neumann, however, the document addressed service problems ISRR was experiencing in 1994 for coal movements 
to Perry K, and not Stout, and that any past operational problems ISRR may have experienced with CRC will pale in 
comparison to the ones ISRR will undoubtedly experience with CSXT in competing with CSXTs subsidiary. 
Neumann R.V.S. at 7-8, ISRR-9. 

Citing to an intemal ISRR memorandum, Mr. Vaninetti claims that ISRR previously concluded that the 
Primary Transaction will have no effect on ISRR. CSX/NS-177 Vol. 28 at 514. The document Mr. Vaninetti relies 
on, however, was prepared well before the detatls of the Primary Transaction were made public and addresses a 
topic different than tbat alleged by Mr. Vaninetti. See Neuman R.V.S. at 8-9, ISRR-9. 
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investment that would have been impmdent if tmcks are competitive with rail. Mr. Weaver 

considers CSXTs new-found theory of tmck competition as merely an attempt by CSXT to 

divert the Board's attention from the real issue - which is the loss of rail competition at Stout. 

Weaver R.V.S. at 8-12, ISRR-9. Mr. Weaver also reftites CSXTs contention that CRC is a 

limited player in the Indiana coal industry by demonsfr-ating that CRC's role remains integral to 

the competitive balance IPL currently enjoys at the Stout and Perr>' K Plants. He goes on to 

explain that ISRR is a major factor in the Indiana coal market and CRC's current neutrality 

between ISRR- and INRD- originated coal movements provides IPL rail competition in 

Indianapolis. Id. at 11-14. 

Mr. Crowley refutes CSXT's tmck-to-rail comparison by demonstrating that CSXTs 

witoesses have no knowledge of actual tmck rates to Stout. He also disputes Mr. Vaninetti's 

contention that tmcks have an apparent $ I per ton advantage over rail because of the differential 

in loading and unloading costs. Based on Mr. Crowley's experience, rail loading and unloading 

costs are usually lower than tmck loading and unloading ccsts. in any event, based on the 

unloading facilities that currently exist at Stout, Mr. Crowley demonstrates that rail has a cost 

advantage over tmcks. Crowley R.V.S. at 14-17. ISRR-9. 

Moreover, the Board recently discounted evidence of alleged tmck competition for 

distances comparable to those to the Stout Plant. STB No. 41185, Arizona Public Ssrvice 

Company and Pacificorp v. The Atchison, Topeka and Santa Fe Railway Company, served July 

29, 1997. The Board concluded that the suggested tmck movements would present significant 

environmental and operational problems. The Board further determined tha., even if these 
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problems could be surmounted, tmck rates would not "place an effective competitive constraint 

on Santa Fe's rai'. rates." Id., slip op. at 6-7. 

Fourth, CSXT Witoess Vaninetti speculates that IPL could discipline rail rates to Stout by 

generafing addifional power at IPL's Petersburg or Pritchard Plants.̂ ^ CSX/NS-177 at 507-9. 

Mr. Weaver explains that, because Petersb'arjj is IPL's lowest-cost Plant, IPL alwajs utilizes 

power from Petersburg first when it is available. IPL has programmed its computers to 

sequentially generate power at its lowest cost plants not to discipline rail rates but to meet IPL's 

obligations to its rate payers. Weaver R.V.S. at 15-17, ISRR-9. See also Crowley R.V.S. at 17-

18, ISRR-9. Accordingly, IPL is already doing precisely what Mr. Vaninetti suggests. 

Fifth, CSXT Witoesses Kuhn and Vaninetti criticize IPL's cost estimates of the build-

out^uild-in option. CSX/NS-177, Vol. 2A at 306-11; CSX/NS-177, VoL 2B at 511. Mr. Kuhn 

claims that IPL omitted some expenses in its build-out analysis. Even if the Board were to 

accept all of Mr. Kuhn's alleged additional costs, the build-out option would still be 

economically feasible, a fact which neither CSXT witoess disputes. See Weaver R.V.S. at 19-21, 

ISRR-9; Crowley R.V.S. at 28-9, ISRR-9. Interestingly, CSXTs own witnesses confirm tiie 

economic feasibility of the build-out. 

Indianapolis and the Surrounding Area 

Primary Applicants readily admit that shippers in Indianapolis and the surrounding area 

will be competitively harmed ifthe Primary Transaction is approved without conditions. Aside 

from IPL's two plants, at least 65 other shippers in Indianapolis would suffer a loss of rail 

' ' Mr. Vaninetti's suggestion that other power sources could discipline rail rates to Perry K (CSX/NS-177 at 503) is 
nonsense. Perry K is a steam generating plant and not, as Mr. Vaninetti assumes, a power plant. See Neumann 
R.V.S. at 12, ISRR-9. 
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competition. See CSX/NS-19 at 147. In the nearby commimity of Crawfordsville, at least seven 

shippei. face the same loss cf competition. Id. at 148. Similarly, shippers located on the rail 

lines extending from Indianapolis to the nearby communities of Shelbyville, Crawfordsville and 

Muncie will lose CRC's neutral service to the CSXT and NSR jimctions. By Primary Applicants' 

o>vn admission, at least 73 of the 83 designated 2-to-l shippers, or 88 percent, are located in the 

Indianapolis area. Consequently. Indianapolis and the surrounding area are vastly more 

susceptible to rail rate increases and inefficient routings than any other community affected by 

the Primary Transaction and, therefore, deserve the Board's closest attention. 

Primary Applicants blithely respond to the competitive concems in the Indianapolis area 

by contending that the Primary Transaction simply replicates the existing competitive scenario. 

They unabashedly claim that CSXT is merely assuming the role of CRC and NSR is assuming 

CSXT's current position. Stre CSX/NS-176 at 52. If Primary AppUcants had tinly intended to 

maintain the competitive status quo in the Indianapolis area, the solution would have been 

simple: NSR would simply have stepped into the shoes of CRC in this area. This solution would 

insure that competition to the two IPL plants is preserved and no 2-to-l shippers are created in 

Indianapolis and Crawfordsville. Primary Applicants' failure to adopt this simple solution is 

powerfiil evidence of their intention to cede all meaningful rail operations in the Indianapolis 

area to CSXT. 

NSR's ability to compete in the Indianapolis area is illusory. NSR is not as.suming 

CSXT's current position, as Primary Applicants allege. Rather, CSXT is largely r* aining its 

current position as well as assuming the position of CRC. NSR is merely being granted overhead 

trackage rights without the right to connect with any carrier other than CSXT and vithout thc 
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right to directly serve any shipper other than one facility in Indianapolis. Both CRC and CSXT 

currently have a substantial physical presence in Indianapolis. CSXT cwns its own rail lines into 

indianapoiis, has employees stationed in Indianapolis, owns its own Indianapolis rail yard and 

directly serves certain Indianapolis shippers. Once the Primary Transaction is consummated, 

CSXT will acquire all of CRC's rail lines, presumably hire aU or most of CRC's employees, 

acquire all of CRC's yard facilities and gain direct access to all CRC ciistomers. NSR, on the 

other hand, apparenUy will own no physical assets in Indianapoiis or Crawfordsville.̂ ^ It will 

own no rail lines or yard facilities, have direct access to only one customer and will apparently 

have no employees stationed in either community. NSR is simply being given the right to pass 

through these two communities when picking up whatever freight may be available at Hawthome 

Yard. 

In addition to having no physical presence in these commimities and having direct access 

to only one shipper, NSR would be forced to operate over a highly circuitous route. For 

example, CSXT currently competes for traffic moving between the Indianapolis area and 

Chicago via Crawfordsville. Post-Transaction CSXT will continue to have that same direct 

route. NSR, however, will be forced to operate from Muncie to Hawthome Yard to await 

CSXTs switch, then backtrack to Muncie and proceed north and west to Chicago. CSXT will 

have similar routing advantages for traffic moving between the Indianapolis area and toe 

southeast, the midwest and the southwest. NSR's ability to ser/e Crawfordsville is even more 

circumscribed. It appears that NSR will have little, if any, ti-affic moving over the rail line 

between Indianapolis and Lafayette. Also, Crawfordsville traffic moving to or from Chicago, the 

NSR Chainnan ofthe Board, President and Chief Executive Oflficer, Mr. David R. Goode, testified that he is 
unaware ofany planned NSR investment for IndianapDlis. See I&PL-3, Exhibit 5 (Goode Dep'n Tr. at 45.) 
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northeast and southeast would be routed through Muncie. Consequently, in order to serve 

Crawfordsville, NSR would have to make an almost 200-mile round trip from Muncie simply to 

bring the fraffic onto the NSR system. NSR's ability economically to serve that community is 

highly suspect. 

Faced with these numerous disadvantages, NSR will most likely be discouraged from 

providing any meaningful service to the Indianapolis area CSXT, therefore, will be able to 

significantly raise its rates to the point where NSR's disadvantaged service becomes competitive. 

In addition, NSR must rely on CSXT service to reach all but one shipper in the Indianapolis area. 

CSXT, therefore, has no incentive to reduce costs or improve its efficiencies in this area because 

NSR cannot provide service competition. 

CSXT will clearly have a strangle hold on Indianapolis and the surrounding area. NSR 

will not be able to provide arr meaningful competition to CSXT, given NSR's lack of facilities 

and shipper access cmd the inefficient and circuitous NSR routings in this area. NSR's inability 

effectively to compete in the Indianapolis market is largely confinned by Primary Applicants' 

own filings to date in these proceedings. NSR's operating plan contains a mere 10-line 

discussion of NSR's proposed operations in Indianapolis and simply states that NSR will receive 

overhead trackage rights to serve the 2-to-1 shippers via a CSXT switch in Hawthome Yard. 

CSX/NS-20 at 231. One searches NSR's filings in vain for any indication of NSR's intentions or 

ability to provide meaningful competition in the Indianapolis area. There is no evidence of how 

NSR intends to serve shippers, the routes it would use for particular traffic pattems, the volume 

and type of traffic it expects to generate, and the physical presence it will have in these 
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communities, much less any assurances that its limited access and circuitous routings will not 

impede NSR's ability effectively to compete. 

CSXT and NSR apparently have agreed among themselves, for their own private reasons 

and without regard to the public interest, that there shall be no effective rail competition in the 

Indianapolis area. The Board's predecessor rejected such confrived solutions where the 

applicants select among tr»?mselves the remedy to a competitive problem. Santa Fe Southern 

Pacific Corp - Control - SPTCo., 2 LC.C.2d 709, 815-17 (1986). In so doing, the ICC noted 

that "applicants might be inclined to propose conditions that would create the least effective 

competition....(and that) applicants might...find it worthwhile to offer a proposal that addresses 

some but not all of the anticompetitive problems, in the hope that the (ICC) would be satisfied." 

Id at 816. See alsa Santa Fe Southern Pacific Corp - Control - SPT Co., 3 I.C.C.2d 926, 935 

(1987) ("We are disinclined to risk the possibility of collusion and market splitting that might 

result from such an artificial, settlement induced rationalization of the westem rail system."). 

The loss of meaningful rail competition in the Indianapolis area is further confirmed by 

other parties to these proceedings. For example, the United States Department of Agriculture 

("USDA") points out that the greater Indianapolis region, "located in the heart of the Eastem 

Combelt, is one of the Nation's largest and most dynamic metropolitan areas." Comments of 

USDA, dated December 15, 1997 at 3. USDA supports ISRR's Responsive Application because 

it is concemed that "the overhead frackage rights (NSR) wfill receive may not enable (NSR) to 

provide effective competition in this market." Id. The United States Department of Justice 

("DOJ") points out tiiat INllD and ISRR-CRC routings currentiy compete for coal traffic 

moving to the Siout Plant and that this competition will vanish when CSXT takes over the CRC 
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rail lines in Indianapolis. In concluding that NSR will not effectively replace the lost CRC 

competition, DOJ explains that: 

First, (NSR) does not have (CRC's) convenient access to the 
nearby Indiana coal, which means its delivered costs are higher, 
which means (NSR) likely could not offer competitive rates on 
coal shipments to Stout. Second, (NSR) likely would suffer 
operational problems (slowdowTis and the like) in using (CSXT's) 
congested Indianapolis switching facilities. (CRC) too must 
depend on a competitor for switching services, but its threat to 
receive a build-out (a threat tha! [NSR] cannot use as a lever) helps 
to ensure effective cooperation. 

DOJ-1 at 8-9. 

The City of Indianapolis ("CI") seeks tiie imposition of conditions to remedy the public 

harm posed to Indianapolis if the Primary Transaction is unconditionally approved. CI describes 

Indianapolis' predicament as follows: 

Whatever public benefits the Proposed Transaction might yield for 
the rest of thc northeast and the midwest, these benefits will not be 
realized for the City of Indianapolis.... Rather than increased 
competifion for Indianapolis, the Proposed Transaction will mean a 
decrease in competition. Rather than single-line efficiency for 
Indianapolis, the Proposed Transaction will mean inefficient and 
costly trackage and switching arrangements. Rather than fresh 
opportunities for improved transportation options and resulting 
econc»mic growth for Indianapolis, the Proposed Transaction will 
mean lost opportunities for improved transportation options and 
resulting economic harm. 

CI-6 at 2. 

CI claims that Indianapolis will become a "one railroad tovm" because NSR will not be 

able to effectively compete in Indianapolis. Id. at 3. The arrangement between CSXT and NSR 

precludes NSR from providing direct service to the 2-to-l shippers, does not give NSR "any 

contractual rights regarding access to specific trackĵ e" in Hawthome Yard, gives CSXT the 
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"exclusive confrol of the management, operation and maintenance of the trackage from Muncie 

and Lafayette, as well as the trackage at Hawthome Yard, *** [d]oes not require (CSXT) to 

dispatch (NSR) trains equally and without prejudice" and significantly circumscribes the 

"number and scope of Indianapolis customers (NSR) will actually be allowed to serve...." Id. at 

4-5. 

IPL expresses similar concems over the serious loss of competition in Indianapolis in 

general and for its two plants in that city in particular. See I&PL-3. IPL demonstrates that both 

Perry K and Stout are 2-to-l destinafions. In so doing, IPL explains that the Primary 

Transaction: 

will not improve the competitive environment for railroad service 
to IPL in Indianapolis. On the contrary, it will diminish IPL's 
competitive options. (NSR) will enter the Indianapolis market at a 
significant disadvantage. It cannot realistically expect to compete 
with (CSXT) on equal terms. With only overhead trackage rights, 
(NSR) will not be able to offer IPL service comparable to that 
available today from (CRC). Even worse, (NSR) has not even 
considered what service it will be able to offer IPL in 
Indianapolis.... 

I&PL-3 at 5. 

IPL is supporting ISRR's Responsive Applicafion because the trackage rights ISRR seeks 

offer the only effective solution for preserving IPL's current two rail carrier compefition at the 

Perry K and Stout Plants. See Weaver R.V.S. at 2 and 16, ISRR-9; Crowley R.V.S. at 1, ISRR-9. 

Citizens Gas & Coke Utility ("Citizens") points out that Indianapolis is tiie twelfth largest 

metropolitan area in the Nation and the largest not having any direct access to navigable waters. 

It is deeply concemed over the further loss of rail coinpetition in Indianapolis. Citizens notes 

that the arrangement between NSR and CSXT "offers not even the appearance of true 
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competition but is in any objective sense, an illusion." Comments and Supporting Evidence of 

Citizens, dated October 21, 1997, at 3. 

Shell Oil Company and Shell Chemical Company ("Shell") oppose the Primfuy 

Transaction because oftheir concems over "service deterioration, acceleration of rate increases, 

and a continued decrease in railroad competition." SOC-3 at 1. Because the arrangement 

between CSXT and NSR in Indianapolis is inadequate. Shell setks to have Indianapolis declared 

an "open" area. Hall V.S. at 16, SOC-3. 

Other shippers in the Indianapolis area arc equally concemed over various 

anticompetitive effects of the Primary Transaction. For example. Savage Industries Inc., 

("Savage") supports ISRR's requested trackage rights between I 'dianapolis and Crawfordsville 

because rail transportation is vital to its success. Savage explains that ISRR's requested 

conditions will maintain current rail competition and guarantee service in the event of problems 

such as those currently experienced in the west. (A copy of Savage's letter lo ihe Board is 

attached as Exhibit 1.) Grain Processing Corporation ("GPC") is currently constmcting a new 

plant on the ISRR south of Indianapolis. One of the primary reasons it selected this site was to 

gain access to Class I railroads, particularly CRC, for movements to the east and northeast. GPC 

maintains that ISRR's requested conditions are necessary to preserve rail competition in the 

Indianapolis area and avert potential service problems such as those experienced in the west. (A 

copy of OPC's letter to the Board is attached as Exhibit 2.) Indy Railway Service Corporation 

also supports ISRR's requested trackage rights to preserve rail competition for itself and the otiier 

shippers in the Indianapolis area that will become captive to a single rail carrier. (A copy of Indy 

Railway's letter to the Board is attached as Exhibit 3.) 

28 



As the above summary of evidence demonstrates, there is deep and widespread concem 

over the significant reduction of rail service in Indianapolis and the surroimding area. This area 

by far contains the most 2-to-l shippers and presents the Board with the most serious and 

pervasive competitive issues. The arrangement between CSXT and NSR will not by any stretch 

of the imagination maintain the competitive status quo in th napi.lis area, as Primary 

Applicants would lead the Board to believe. It is painfully ob', that, in carving up CRC, 

CSXT and NSR have relegated Indianapolis and the surrounding area to the complete and 

exclusive domain of CSXT. 

THE PRIMARY TRANSACTION WILL FINANCIALLY 
HARM ISRR AND IMPAIR ITS ABILITY 
TO PROVIDE ESSENTIAL SERVICES 

ISRR will lose approximately $1.5 million in annual gross revenues if the Primary 

Transaction is approved without the conditions requested by ISRR. The loss of about 17 percent 

of its revenues would have a devastating effect on ISRR. ISRR would immediately have to 

reduce costs by terminating service on the marginal segment of its rail system and possibly 

increasing rates for its remaining shippers. These cost-saving measures will undoubtedly lead to 

further fraffic losses. 

In 1996, ISRR generated gross revenues of over $1.5 million from traftlc handled to IPL's 

Perry K and Stout Plants. That same year ISRR's total gross revenues were approximately $9 

million. Neumann V.S. at 3-4, ISRR-4. Since its inception, ISRR has been competitive for coal 

movements to Perry K and Stout. Post-Transaction, Perry K and Stout will become captive to 

CSXT and its subsidiary, the INRD, and ISRR will be foreclosed from serving either of these 
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plants. Consequently, all revenues ISRR has enjoyed from coal movements to Indianapolis will 

be diverted to CSXT and its subsidiary. 

Tljcse traffic diversions will force ISRR to cover its fixed costs from a declining traffic 

base thereby increasing its per unit cost which would have to be passed on to its remaining 

customers. These increased unit costs will have a downward spiraling frend. As the per unit cost 

for ISRR's service increases, some of ISRR's remaining customers would be forced to switch to 

other transportation modes or go out of business, which, in tum, would only further increase 

ISRR's per unit cost and drivt away additional customers. 

ISRR's concem over tiie downward spiraling effect of tiie projected fraffic losses is 

confirmed extensively in economic literature and was recognized by the Board's predecessor. It 

is almost universally accepted that tiie rail industiy exhibits substantial economies of density.'̂  

Consequently, as a railroad's traffic volume declines, its unit cost increases. Economies of 

density arise, in part, from tiie fact tiiat railroads have relatively high fixed costs. As these costs 

are spread over a declining amount of traffic, the unit cost of providing service increases. While 

unit variable costs generally vary inversely with traffic volumes, the changes are not necessarily 

immediate or proportional witii tiie changes in traffic volume. ISRR is essentially a single north-

south rail line. ISRR, therefore, cannot abandon any discrete section of its mainline without 

jeopardizing the loss of additional traffic. The major cost savings ISRR could immediately 

achieve, such as significantly reducing maintenance expenditures, would ultimately be 

" Coal Rate Guidelines - Nationwide, I l.C.C. 2d 520, 531 (1985); Emst R. Bemdt, Ann F. Friedlaender. Judy-Er 
Wang Chiang, and Christopher A. Vellturo, Casr Effects of Mergers and Deregulation in the U.S. Rail Industry, 4 
The Joumal of Productivity Analysis 127 (1993); A. Barbera, C.M. Grimm, K.A. Phillips, and L.J. Selzer, Railroad 
Cosl Structure-Revisited, Joumal ofthe Transportation Research Forum, Vol. 28, No. 1 237 (1987). 
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counterproductive. Moreover, ISRR's major expense, paying principal and interest cn the 

acquisition cost of the rail system in 1992, cannot be avoided. 

Witii tiie permanent loss of the IPL coal traffic to Indianapolis, the northem most section 

of ISRR's rail system - between milepost 17, near Mooresville, Indiana, and milepost 6, at 

Indianapolis ~ would be rendered unprofitable. The IPL's Indianapolis coal traffic has enabled 

ISRR profitably to operate this 11-mile segment. There is not sufficient local and other overhead 

fraffic on that segment, however, to economically justily ISRR's continued operation of that 

segment. Therefore, with the loss of the Indianapolis coal traffic, the most immediate cost 

savings ISRR could achieve with the least dismptive effiect on its overall financial situation 

would be to abandon the 11-mile segment. See Neumann V.S. at 4, ISRR-4. The abandonment 

of that segment, however, would sever ISRR's ties to Indianapolis, which would further reduce 

rail service to that city and leave shippers located on that segment without rail service. 

The $1.5 million revenue losses projected by ISRR are a direct result of fraffic diversions 

to CSXT and its subsidiary . The abandonment of the 11-mile segment would result in fiirther 

revenue losses from the local and other overhead traffic currently handled over tiiat line. 

On rebuttal. Primary Applicants raise three cursory arguments in response to ISRR's 

essential service case. First, they claim that ISRR will be able to continue moving coal to 

Indianapolis under existing contracts. CSX/NS-176 at 369. Primary Applicants' own citations to 

those confracts confirms the absurdity of their argument. See Id at 54-55. As ISRR and other 

parties have demonstrated, post-Transaction, ISRR will be competitively foreclosed from serving 

IPL's plants in Indianapolis. Second, Primary Applicants claim that the use of 1996 revenue data 

is misleading because ISRR lost tiie Stout traffic to INRD in 1997. CSX/NS-176 at 370. While 
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ISRR lost the Stout traffic to its competitor, the FNRD, last year through market place 

competition, under current competitive conditions ISRR is able to recapture all or part of that 

traffic. Once CSXT replaces CRC in Indianapolis, however, ISRR will be permanently 

foreclosed from handling any future Stout traffic. 

Third, Primary Applicants allege that ISRR does not provide any essential rail service 

because six of the seven shippers on the segment ISRR would be forced to abandon can use 

tmcks. Id. Their at gument, however, is based totally on the mischaracterization of ISRR's 

discovery responses. In response to CSXT and NSR interrogatories, ISRR identified seven 

shippers that would lose rail service if ISRR is forced to abandon its rail line north of milepost 

17. (Relevant portions of ISRR's discovery responses are attached as Exhibit 4.) In response to 

their subsequent question whether to ISRR's knowledge any of these "shipper's shipments...ever 

moved by tmck", ISRR responded in the affirmative for six of the seven shippers. The question 

CSXT and NSR asked and the one ISRR answered was whether these shippers ever used tmcks 

for any shipments and not whether the fraffic ISRR handles for these shippers could move by 

tmck. In any event, Mr. Neumann explains that only one of the shippers identified could 

substitute tmcks to move the fraffic now handled by ISRR. Neumarm R.V.S. at 16, ISRR-9. 

The essential services provided by ISRR are further confirmed in the letters attached as 

Exhibits 2 and 3. Indy Railway, which is located on the line segment ISRR would be forced to 

abandon, is a heavy railcar repair facility. It ships and receives raiicars nationwide and portrays 

ISRR as its "umbilical cord" to the markets that it serves. GPC is constmcting a new plant on the 

ISRR and is not one of the seven shippers identified by ISRR. Nevertheless, GPC demonsfrates 

that tmcks are not a viable altemative for long distance tiransportation. If ISRR is forced to 
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abandon the northem segment of its line, GPC will lose essential rail service for routings through 

Indianapolis, which will greatly reduce, if not eliminate, its ability to compete in the market. 

ISRR is aware that in the past decade and a half the Board and its predecessor have 

focused on the preservation of essential services and not on the survival of carriers. Even though 

ISRR believes that it has fully met the Board's "essential service" standard, ISRR nevertheless 

urges the Board to give heightened attention to the plight of small railroads in the current 

en'.'ironment. Given the ever diminishing number of Class I raifroads and the concentration of 

market power, ISRR believes that it is incumbent on the Board to broaden its analytical 

perspective to consider the survival and financial viability of small carriers, as well as the 

survival ofthe shippers that rely on their service. It is well established that an agency "faced 

with new developments or in reconsideration of the relevant facts and its mandate, may alter its 

past interpretation and overtum past administrative mlings and practice." American Trucking 

Ass'ns V. Atchison Topeka & Santa Fe Ry, 387 U.S. 397, 416 (1967). 

THE TRACKAGE RIGHTS ISRR SEEKS MEET ALL 
OF THE BOARD'S CONDITIONING CRITERIA 

The trackage rights ISRR seeks are designed to ameliorate the anticompetitive 

consequences of the Primary Transaction in the Indianapolis area. I f granted, the trackage rights 

wor ld enable ISRR to preserve rail competition at IPL's Perry K and Stout Plants and for other 

affected shippers in Indianapolis and the surrounding area. At the same time, the revenues ISRR 

would derive from the trackage rights operations would allow ISRR to continue providing 

shippers on its system essentia) rail services. 
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As previously noted, the Board has broad authority to impose conditions on its approval 

of transactions. The Board has an affirmative duty to impose such conditions as are necessary to 

insure that a transaction before it is in the public interest. See Atlantic Coast Line R. Co. v. 

United States. 48 F.2d 239, 244 (W.D.S.C. 4tii Cir. 1931), affd, 284 U.S. 288 (1932). The Board 

"is not intended to be a passive arbiter but the 'guardian of the general public interest,' with a 

duty to see that this interest is at all times effectively protected." Lamoille Valley R.R. v. ICC, 

711 F.2d 295,322 n. 55 (D.C. Cir. 1983). 

ISRR's requested trackage -ights satisfy each of the criteria for imposing a public interest 

condition and a condition designed to preserve essential services. ISRR has demonstrated that 

the Primary Transaction will have anticompetitive consequences and threatens harm to the public 

interest in Indianapolis and the surrounding area. Consequently, the imposition of public interest 

conditions is warranted. 

In its Responsive Application, ISRR demonstrated that the requested trackage rights are 

operationally feasible. On rebuttal. Primary Applicants raise no operational challenges to ISRR's 

proposal to serve the Perry K and Stout Plants. CSX/NS-177 at 518-21. Their lack of criticism 

is not surprising, since ISRR's proposed service to the two IPL plants is more efficient and 

operationally far superior to the CSXT-NSR proposal. See Weaver R.V.S. at 19, ISRR-9. 

CSXT Witoess Orrison raises a few inconsequential operational concems about the otiier 

conditions ISRR seeks. Because coal is tiie primary commodity ISRR moves over its rail line, 

Mr. Orrison expresses a concem over ISRR's ability to handle otiier commodities. As explained 

by Mr. Neumann, ISRR handles a diverse range of commodities, including steel, com, soybeans, 

fiiel oil, potash, fertilizer, plastic products, brick, anunonia, rail cars, lumber products, sugar, 
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LPG, sunflower, aluminum scrap, methanol, and canned vegetables. Neumann R.V.S. at 14, 

ISRR-9. With respect to the requested trackage rights between Indianapolis and Shelbyville, Mr. 

Orrison is concemed that ISRR's operations would add an interchange and delay traffic by at 

least one day. ISRR would be able to serve shippers on that line on a one-day rou'id trip basis 

because Shelbyville is only 30 miles from Indianapolis. Given the limited vohome of traffic on 

that line, ISRR operations would not cause any delays or interference. With respect to the 

proposed operations to Crawfordsville, Mr. Orrison is concemed that tiie addition of ISRR would 

cause interference and unnecessary complications for traffic on the Crawfordsville line. There 

are currently two freight carriers operating over the line to Crawfordsville, and because ISRR is 

simply seeking to replace the purported NSR operations, there will continue to be only two 

carriers on the line post-Transaction. Mr. Orrison generally complains about additional 

complexities of adding a trackage rights carrier. These concems, however, are generic and 

would apply to any grant of trackage rights. As Mr. Orrison well knows, ti-ackage rights are 

ubiquitous, with railroads operating over one another daily. His concems apply to all trackage 

rights operations and are surmounted daily by CSXT and other railroads. 

ISRR's requested trackage rights are specifically designed to eliminate the competitive 

harm threatened by the Primary Transaction in Indianapolis and the surrounding area. By 

gaining direct access to IPL's two Indianapolis plants, ISRR would be able to preserve the two 

rail carrier competition those plants currently enjoy. The remainder of the requested conditions 

would enable ISRR to offer the general shipping public in tiie Indianapoiis area a competitive 

option to CSXT, which will be lost when CRC exits tius market. As previously shown, NSR's 

ability to compete in this market is illusory. If granted, tiie frackage rights ISRR seeks would 
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enable ISRR to provide the shipping public in this area meaningful and effective rate and service 

competition. 

Finally, ISRR's requested trackage rights are in the public interest and v/ould not be 

detrimental to the Primary Transaction. Insofar as Indianapolis and the surrounding area are 

concemed, the Board's balancing test is quite simple. Primary Applicants have demonstrated 

few, ifany, public benefits in this area. Not only are there no public benefits to speak of, the 

Primary Transaction, if unconditionally approved, would result in substantial public defriments 

to shippers in the Indianapolis area in the form of increased transportation costs and less efficient 

routings On the other hand, the general public in the Indianapolis area would derive significant 

benefits from the conditions ISRR seeks through improved service and the preservation ofrail 

competition in the area. At the same time, the conditions would not detract in any material 

respect from tiie public benefits CSXT and NSR expect to achieve from the Primary Transaction. 

CSXT and NSR claim collective public benefits of nearly $1 billion a year. See CSX/NS-18 at 

2. The requested conditions would simply enable ISRR to continue compefing for the IPL traffic 

and possibly attract some additional traffic from service to shippers otherwise losing competitive 

rail service in the Indianapolis area. 

The criteria for imposing "essential service" conditions, as set forth at 49 C.F.R. § 1180.1 

(d) (1), have already largely been covered. First, the requested trackage rights to serve the Perry 

K and Stout Plants are directly related to ISRR's projected financial losses and the resulting loss 

of essential services on the ISRR rail system. If those conditions are granted, ISRR would be 

able to continue competing for that traffic and provide ISRR the opportimity to eam sufficient 
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revenues so that it can continue providing efficient and economical service to its on-line 

shippers. 

Second, the requested trackage rights are designed to enable ISRR's rail-dependent 

shippers to receive adequate service. If ISRR is able to retain the IPL traffic or gain new traffic 

in the Indianapolis area, ISRR will remain a viable carrier and will be able to continue serving its 

customers. Third, as explained above, the requested trackage rights are operationally feasible 

and would not pose any operating or other problems for CSXT and NSR. Fourth, as already 

demonstrated, the requested rights would not frustrate the ability of Primary Applicants to 

achieve their anticipated public benefits. 

CONCLUSION 

For the foregoing reasons, ISRR respectfully urges the Board to condition the Primary 

Transaction by imposing the trackage rights sought by ISRR. 

Respectfully submitted, 

:^Jlhy/ 
KARL MORELL 
Of Counsel 
BALL JANIK LLP 
1455 F Street, N.W. 
Suite 225 
Washington, D.C. 20005 
(202) 638-3307 

Attomey for: 
INDIANA SOUTHERN 
RAILROAD, INC. 

Dated: February 23,1998 
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EXHIBITS 



E X H I B I T 1 

Kavin A. Hall 
Stnior VK» Prasidant S 
G»n»,-*l Manager 
IntAiatrial A Rail Stnicts 

Savao* InductrlM Ine. 
5250 South Commtrcs Driv* 
Suit* 200 

December 18, i997 fa'^il-SlSr' 
(801) 281-6677 FAX 

Mr. Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 KStreet, N. W. 
Washington, D. C. 20423-0001 

STB FINANCE DOCKET NO. 33388 

CSX C O K P O R A T I O N AND CSX TRANSPORTATION. I NC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATFD RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 (SUB-N0.76) 

INDIANA SOUT IERN RAILWAY COMPANY 
-TRACKAGE RIGHTS— 

CSX TRANSPORTATION, INC. AND INDIANA RAILROAD COMPANY 

VERIFIED STATEMENT 
OF 

KEVIN A. HALL 

My name is Kevin A. Hall, Senior Vice President for Savage Industries Inc. My business 
address is 5250 South Commerce Drive, Suite 200, SaU Lake City, Utah 84107. My 
responsibilities include general management of rail operations, winch include rail property leases 
and rail equipment leases, as well as arranging for carload shipment. 

Savage Industries Inc. is a multimodal transportation company with over 40 million tons of 
products managed annually with a tacility Iccated on CONRAIL in Indianapolis. Rail 
transportation is a vital factor to the success of our business we ship and receive over 200,000 
carloads annually. 

The Materials Manaiieineiit ivni Triinsportiition Systeins Cotnpany 



Mr. Vemon A. Williams 
Page 2 
December 18,1997 

The multimodal transportation business is highly competitive and economic survival is directiy 
related to availability of responsive transportation service at competitive rates. 

In summation, we request the Surface Transportation Board to grant the trackage rights requested 
by the Indiana Southem Raifroad (ISRR) to, from and between Indianapolis and Crawfordsville, 
IN. We believe the ISRR trackage rights will maintain competition, provide my company with 
long-term economic security, and guarantee rail transportation in the event of service problems 
such as those experienced recentiy in the west. 

I, Kevin A. Hall, declare under penalty of perjury tiiat the foregoing is tme and correct. Further, 
I certify that I am qualified and authorized to file this verified statement. 

Executed on December 18,1997, 

Sincerely, 

Kevin A. H all 
Senior Vice President 
and General Manager 



EXHIBIT 2 
Wh€n Qrmln ffrocasslns Corpormtion 

litnAiMtfan Oiwgon S M M 

f- 9{aturany 

January 6, 1998 

Mr. Vemon A. Williams 
Secretary 
Surface Tramsportation Board 
1925 K Street, N.W. 
Washington. DC 20423-0001 

STB FINANCB DOCKET NO. 33388 

r^X CORPQl̂ TTf̂ N AND CfiX TRANSPORTATION. INC, 
T̂ pPFOT̂  SQUTHF.RW CORPORATION AND 
fTQpynr.K sniiTHffRW RAILWAY COMPANY 

-CONTROL Man OPKRATTNG LEASES/AGREEMgNTS-
JNRAIL INr AND CON.«;nLiaATED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 (SUB-NO.76) 

INDIANA SOUTHERN RAILWAY COMPANY 
-TRACKAGE RIGITS-

CSX TRANSPORTATION. INC. AND INDIANA RAILROAD COMPANY 

VERIPIED STATEMENT 
OF 

ROBERT J. WILLIS 

My name i s Robert J. Willis, Vice President of Transportation for 
Grain Processing Corporation. My business address i s 1600 Oregon 
Street; Muscatine. lA 52761. i have held iny position for six 
(6) years and my responsibilities include negotiation of r a i l 
contracts, r a i l property leases and r a i l equipment leases, as 
well as arranging for carload shipments. 

Grain Processing Corporation is a com wet milling company 
located in Muscatine, io«»a. We are currently conatructing a new 
plant near Washington. Indiana, on the Indiana Southem Railroad. 
One of the primary reasons for selecting this site was the rax 1 
transportation altematives offered by connections the Indiana 
Southern had with Class i railroads. One of these was Conrail in 
Indianapolis for our customers in the east and northeast. By 
allowing the Indiana Southem's request for trackage rights you 
wi l l aasure competition for the future through this large 2 to 1 
shipping community of Indianapolis and its surrounding area. 

The grain business is highly competitive and economic survival i s 
directly related to availability of responsive transportation 
service at competitive rates. Long distance truck tranaportation 
i s ^ o t a viable altemative due to volume shipment requirements. 



WhWQ Grmin Pifoeossing Coiporation 
Innovation i§ooonopn strttt ComOS mmeM. km* m^-im USA 

9{aturaUy 

Page 2 

The loss of r a i l service options would be detrimental to our 
business as we are dependent on the cost effectiveness of r a i l 
shipments, especially over long distances where tmcks cannot 
conpete. Without these options, our ability to compete in the 
current market would be greatly reduced i f not eliminated. 

Furthermore, we have seen tihe marmer in which customers 
throughout the country have been affected by service problems 
resulting from recent railroad mergers in the westem United 
States. Given this scenario, we feel the value of a viable 
alternative after thfl Conrail acquisition i s evident. 

In summation, we request the Surface Transportation Board to 
grant -.he trackage rights requested by the Indiana Southem 
Railroad (ISRR) , We believe the ISRR trackage rights w i l l help 
maintain competition, protect my company and others from 
potential post-merger rate increases, and guarantee r a i l 
trauisportation in the event of service problems such as those 
experienced recently in the west. 

I, Robert J . Willis, declare under penalty of perjury that the 
foregoing i s true and correct. Further. I certify that i am 
qualified and authorized to f i l e this verified state.-^ent. 

Executed on January 6, 1998. 

Sincerely, 

GRAIN PROCESSING CORPORATION 

Robert J. Willis 
Vice President Transportation 

RJW/bc ,̂ ^ 
bcc Mr. Phil Wilzbacher, Director of t4arketingj Indiana Soutnem Hat ITTVKI; 

PO Box 158; Petersbiirg, IN 47567 



EXHIBIT 3 

INDV HAIUWAT iERVICE CORPOI* ATlOM 

Mr.VeoMVi A. WiffiainB, Scovui^ 
SotflKO TkaupMMtion Board 
1925 K.Stt«». N.W. 
WatUa«U«L.D.C. 20423-0001 

S „ j ^ STB HNANACE POCKET NO. 33383 

^ i f ^ A T I O f i f^ftnrsY HfcANSPORTATKyN. INC 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 76) 

INDIANA SOUTHERN HAILROAD, INC. 
-TRACKA<2ERIGHTS-

CaX raANSFORTATK»l, INC. AND INDIANA RAILROAD COMPANY 

X>e«rMT. WnBnos: 

P.O. Box 42331. JxOmufolK todi-u, 4624̂ 0331. 

iwiive coMldanblc tnffic M i l l * 



y S l ^ffelk SAotfaem Bdbviy. I twdve yccn lervtoi «ad CSX, x * « I 

As . teaik of dKi d « i « d fof oaowfldtk» to e o ^ 

333M( Sub-No. 76). 

TUak yoa <br your 

Smceidy, 

Clival T. Menis 
Preodept 

CTM/arr 

bcc: Mr.DlGikN« . 
Indkaa SouthflA RMkoad CflOpBiy 
P.O. Box 158 
PetaAitfS,lH 45567 



EXHIBIT 4 

ISRR-6 
BEFORE THE 

SURFACE TR.AJMSPORTATION BOARD 

STB FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORFORATION 

STB FINANCE DOCKET NO. 33388 (SUB-NO. 76) 

INDIANA SOUTHERN RAILROAD, INC. 
-TRACKAGE RIGHTS-

CSX TRIANSPORTATION, ISC. AND INDIANA RAIL ROAD COMPANY 

RESPONSE OF INDIANA SOUTHERN RAILROAD, INC., 
TO THE FIRST SET OF INTERROGATORIES AND REQUESTS FOR DOCUMENTS OF 

CSX AND NORFOLK SOUTHERN 

Indiana Southem Railroad, Inc. ('TSRR"), hereby responds to the First Set of 

Interrogatories and Requests for Production of Documents of CSX and NS' (CSX/NS-133), 

served November 6, 1997. 

' "CSX" refers collectively to CSX Corporation and CSX Transportation, Inc., and "NS" refers collectively to 
Norfolk Southem Corporation and Norfolk Southem Railway Company. 



3. Describe in detail the basis for ISRR's "estimates that it wall lose approximately 
$1.5 million in revenues annually to CSXT and INRD," as alleged on page 5 of ISRR's 
Responsive Application. 

Response; ISRR projects that it will lose all revenues eamed from traffic handled for 

Indianapolis Power and Light Company ("IPL"). Documents responsive to this interrogatory 

will be placed in ISRR's depository. 

4. Describe in detail the basis for ISRR's contention that "[t]he loss of these 
revenues will impair ISRR's ability to perform essential services on its rail line," as alleged on 
page 5 of ISitlR's Responsive Application. 

Response; The loss ofthe projected revenues will force ISRR to reduce costs. The most 

immediate cost savings ISRR would be able to achieve would be to abandon its line north of 

milepost 17, which would sever ISRR's connection to Indianapolis. This northem line segment 

would not be profitable without the IPL traffic that currently moves over that segment. If ISRR 

is forced to abandon that segment, all rail shippers on that segment as well as shippers on other 

parts ofthe ISRR system that ship by rail to or over Indianapolis would lose rail service. 

5. Identify all shippers currently served by ISRR that ISRR contends would lose rail 
service as a result of the Proposed Transaction. 

Response; ISRR is continuing to analyze the actions ISRR would need to take as a result ofthe 

projected revenue losses. As explained in the Responsive Application, one option ISRR has 

considered is to abandon its line north of milepost 17. If ISRR were to take this action the 

following shippers would lose rail service: 



Trans-City Terminal Warehouse, Inc. 
P.O. Box 42069 4750 Kentucky Ave. 
Indianapolis, IN 46242 

Newcomer Lumber 
149 East High 
Mooresville, IN 46158 

Ambassador Steel 
149 Sycamore Lane 
Mooresville, IN 46158 

Star Metals 
Illinois Street 
Petersburg, IN 47567 

Indy Railway Service Corporation 
6111 W. Hanna Ave. 
Indianapolis, IN 46241 

Ameriplex Industrial Park 
251 N. Illinois Street 
Indianapolis, IN 46204 

General Shale 
P.O. Box 96 
Sycamore Lane 
Mooresville, IN 46158 

6. For each shipper identified in response to the preceding interrogatory, identify: 
a. The specific physical location, including street address, of each of that shippers 
facilities served by ISRR; 
b. The annual volume of traffic, by car, that ISRR has transported for that shipper 
(separately for each facility) from 1995 to the present; and 
c. The routes, by origin and destination, over which ISRR has transported traffic 
for that shipper fr om each facility from 1995 to the present. 

a. See response to Interrogatory No. 5. 

b. Documents responsive to this interrogatory will be placed in ISRR's depository. 

c. For Trans-City Terminal Warehouse, inbound traffic is handled from interchange with 

CRC at Indianapolis, CP Rail at Bee Hunter, and CSX at Evansville. For Newcomer Lumber, 

inbound traffic is handled from interchange with CRC at Indianapolis. For Ambassador Steel, 

inbound traffic is handled from interchange with CRC at Indianapolis, NS at Oakland City and 

CSX at Evansville. For Indy Railway Service Corporation, inbound and outbound traffic is 

handled to and from the interchange with CRC at Indianapolis, CSX at Evansville, and INRD at 



Switz City. For General Shale, inbound traffic is handled from interchange with NS at Oakland 

City and CSX at Evansville. Outbound traffic is handled to interchange with CRC at 

Indianapolis. Ameriplex Industrial Park is currently under development on the ISRR with the 

intention that companies locating in the Park will huve rail service. For Star Metals, inbound 

traffic is handled from interchange with CRC at Indianapolis and CSX at Evansville. Outbound 

traffic is handled to interchange with CRC at Indianapolis. 

7. Identify the amount of revenue received by ISRR from each of the shippers 
identified in respon the preceding interrogatory for the years 1995, 1996, 1997 or any part 
thereof 

Response; Documents responsive to this interrogatory will be placed in ISRR's depository. 

8. For each shipper identified in response to Interrogatory No. 5, 
a. To ISRR's knowledge, have any of that shipper's shipments from any facility 
served by ISRR ever moved by tmck or any other mode of transportation not 
involving ISRR at any time from 1995 to the present? 
b. If the answer to the preceding subpart is "yes," identify' separately with respect 
to each such facility the altemate transportation mode or modes by which such 
shipments moved. 

Response: 

a. Yes, except for Indy Railway Service Corporation. 

b. The altemate mode for each shipper other than Indy Railway is truck. To the best of 

ISRR's knowledge, Indy Railway's only mode of transportation has been rail. 

9. State the volume oftraffic that ISRR contends it will lose if the Application is 
approved without the conditions ISRR requests: 

a. In total; and 



Response: According to Applicants, Indianapolis is by far the largest 2-to-l point created by the 

Proposed Transaction. CSX/NS-18 at 548. In addition, the Indianapolis area today is a major 

traffic origination point for CRC. CSX/NS-20 at 209. Unlike CRC today, which has a major 

presence in Indianapolis and direct routes to and from Indianapolis over which it can provide 

local service, NS will have only a limited presence in Indianapolis, its routings to and from 

Indianapolis arc highly circuitous in relation to the rest of the NS system, and NS will not be able 

directly to serve any shipper in Indianapolis or on the rail lines it will use to access Indianapolis. 

NS's limited and unduly circumscribed access to Indianapolis is hardly an appropriate substitute 

for CRC's current presence in the area. 

!2. Describe in detail the basis for ISRR's contention that "ISRR's customers would 
have no option other than to divert to (sic) their shipments to tmcks" if ISRR reduces rail service 
as a result of traffic diversions to CSX and INRD, as ISRR contends on pages 6-7 of the 
Responsive Application. 

Response; Shippers on the ISRR today have two transportation options: they can ship by rail 

over the ISRR or they can ship by tmck. If ISRR is forced to reduce or stop service altogether, 

these shippers will either have to ship by tmck or not ship at all and go out of business. The 

basis for ISRR's contention is that there is no barge service nearby, air freight service is 

impracticable and these shippers' trafric is not conducive to being hauled by wheelbarrow. 

13 Define the term "neutral ana indifferent gateway service" as that term is used on 
page 9 of the Responsive Application. 

11 
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1925 K S t r e e t , N.W., Seventh Floor 
Washington, D.C. 20423-0001 
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Dear Secretary U'illiams: 

I am enc l o s i n g f o r f i l i n g an o r i g i n a l and 25 copies of the 
B r i e f of the United States Department of J u s t i c e (DOJ-2). Our 
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p u b l i c v e r s i o n of t h i s f i l i n g . 

Thank you f o r your assistance i n t h i s matter. I f you have 
any q u e s t i o n please f e e l f r e e t o c a l l me a t 202-307-6357. 

Sinc e r e l y ^ y o u r s 

Michael P. Harmonis 
A t t o r n e y 
T r a n s p o r t a t i o n , Elnergy and 

A g r i c u l t u r e Section 
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cc: The Honorable Jacob Leventhal 
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Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
1925 K Street, N.W., Seventh Floor 
Washingtcn, D.C. 20423-0001 

Re: r n n r a i l Control Case •STB Finance Docket No. 3 2 3 89 

Dear Secretary Williams: 

I am enclosing for f i l i n g an o r i g i n a l and 25 copies cf the 
Brief of the United States Department of Justice (DOJ-2). Our 
Brief contains highly c o n f i d e n t i a l material and so i t should be 
f i l e d under seal. I am also enclosing 25 copies of a public 
(redacted) version of our Br i e f . F i n a l l y , I am enclosing two 3.5 
inch disks containing the highly c o n f i d e n t i a l and public versions 
of our Brief i n Word Perfect 6.1 format. 

We are serving the highly c o n f i d e n t i a l and public versions 
of t h i s f i l i n g on the Applicants and a l l other Parties of Record 
known by the Department to be e n t i t l e d to access to highly 
c o n f i d e n t i a l material under the pro t e c t i v e order i n t h i s 
proceeding. A l l other Parties of Record who are not on the 
highly c o n f i d e n t i a l r e s t r i c t e d service l i s t w i l l receive the 
public version of t h i s f i l i n g . 

Thank you for your assistance i n t h i s matter. I f you have 
any question please f e e l free to c a l l me at 202-307-6357. 

Sincerely yours 

hiJz^/C^ 
Michael P. Harmonis 
Attorney 
Transportation, Energy and 

Agriculture Section 
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cc: The Honorable Jacob Leventhal 
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Public Version 

IWTROPUCTIQN 

On June 23, 1997, CSX Corporation ("CSX"), N o r f o l k Southern 

Railway Company ("NS"), and C o n r a i l Inc., c o l l e c t i v e l y the 

"Ap p l i c a n t s , " f i l e d t h e i r primary a p p l i c a t i o n i n t h i s matter 

pursuant t o 49 U.S.C. 11321-25. The primary a p p l i c a t i o n seeks 

Board app .roval and a u t h o r i z a t i o n f o r the a c q u i s i t i o n of c o n t r o l 

by CSX and NS of C o n r a i l , and the d i v i s i o n of C o n r a i l ' s assets by 

and between CSX and NS. The United States Department of J u s t i c e 

f i l e d comments and submitted the testimony of Dr. Peter A. 

Woodward, an economist, on October 21, 1997. The Department now 

submits i t s f i n a l b r i e f . 

I . EQ5IIX<aLQg-IHE_UMIIEPL-STATES DEPARTMENT QF JU-SI1C£ 

The r e c o r d evidence i n t h i s matter demonstrates t h a t the 

proposed t r a n s a c t i o n r a i s e s s i g n i f i c a n t c o m p e t i t i v e problems i n 

two markets, and perhaps a t h i r d , depending on the v a l i d i t y of an 



agreement between NS and C o n r a i l t o te r m i n a t e a trackage r i g h t s 

agreemer.t. These markets i n v o l v e coal shipn. ̂ nts t o e l e c t r i c 

u t i l i t y p l a n t s i n Indiana and Maryland, and, i n each of them, the 

number of competitors e f f e c l i v e l y would d e c l i n e from two t o one 

a f t e r the t r a n s a c t i o n . The t o t a l volume of t r a f f i c i n these two-

to-one markets i s w e l l over $BC m i l l i o n . 

The Board should impose c o n d i t i o n s t h a t r e s o l v e the 

c c m p e t i t i v e problems i n these markets before approving the 

proposed t r a n s a c t i o n . Although c o n d i t i o n s i n the form of 

trackage r i g h t s do not always provide e f f e c t i v e remedies, they 

appear t o be a p p r o p r i a t e i n t h i s case. The Department t h e r e f o r e 

recommends t h a t the Board r e s t o r e the c o m p e t i t i o n t h a t otherwise 

would be l o s t by imposing short segments of trackage, connection, 

and b u i l d - o u t r i g h t s i n the a f f e c t e d markets as s p e c i f i e d i n 

d e t a i l l a t e r i n t h i s b r i e f . The c o n d i t i o n s recommended by the 

Department are narrowly t a i l o r e d , and so they would n a i n t a i n two-

c a r r i e r c o m p e t i t i o n i n the a f f e c t e d markets w i t h o u t i n t e x ' f e r i n g 

w i t h any e f f i c i e n c i e s t h a t CSX or NS may seek t o achieve from the 

tr a n s a c t i o n . 

I I . DESCRIPTION OF THE PROPOSED TRANSACTION 

CSX and NS plan t o purchase C o n r a i l f o r $10.2 b i l l i o n . 

Together these three r a i l r o a d s accounted f o r $13.3 b i l l i o n i n 

sales i n 1996. C o n r a i l operates 10,701 mil e s of t r a c k i n the 

East and Midwest. CSX and NS, r e s p e c t i v e l y , operate 18,500 and 

14,300 miles of t r a c k i n the Southeast and Midwest. A f t e r the 

breakup, CSX and NS each would operate more than 20,000 ro u t e 



miles i n the eastern United States. 

NS and CSX p l a n t o d i v i d e C o n r a i l ' s p r i n c i p a l routes, which 

form an "X" c r o s s i n g i n Ohio, w i t h each r a i l r o a d o p e r a t i n g two of 

the four legs of the "X". CSX w i l l acquire most of C o n r a i l ' s 

main r a i l l i n e from St. Louis through I n d i a n a p o l i s and Cleveland 

to New York, Boston, and Montreal. CSX a l s o w i l l a cquire most of 

C o n r a i l ' s r o u t e s i n Ohio, Indiana, and I l l i n o i s . NS w i l l a c q u i r e 

C o n r a i l ' s main l i n e from Chicago t o P i t t s b u r g h and P h i l a d e l p h i a 

as w e l l as two l i n e s connecting New York t o the c u r r e n t NS l i n e 

at B u f f a l o and most l i n e s i n Michigan, Maryland, Delaware, and 

Pennsylvania. NS and CSX each w i l l gain a r o u t e connecting i t s 

l i n e s i n the Southeast w i t h New York, North America's l a r g e s t 

consumer market. CSX and NS j o i n t l y w i l l operate t r a c k s and 

t e r m i n a l s i n the New York m e t r o p o l i t a n area. New Jersey, and 

D e t r o i t , as w e l l as i n p a r t s of P h i l a d e l p h i a . 

While the proposed t r a n s a c t i o n would c r e a t e new r a i l 

c o m p e t i t i o n , most n o t a b l y i n major markets i n New York, New 

Jersey, and P h i l a d e l p h i a , CSX and NS acknowledge t h a t .here a l s o 

would be markets where shippers would see t h e i r options d e c l i n e 

from two r a i l c a r r i e r s t o one. H&s. CSX,/NS-18, Volume 1 a t 4 . I n 

an attempt t o remedy the acknowledged c o m p e t i t i v e concerns i n 

these markets, CSX and NS have agreed t o p r o v i d e one another w i t h 

trackage and/or haulage r i g h t s , which they contend would p e r m i t 

the c o n t i n u a t i o n of t w o - r a i l c a r r i e r s e r v i c e wherever p o s s i b l e . 

£££ i d . 



I I I . LEGAL STANDARD 

The ICC Termination Act ot 1995 ("the Act") sets out the 

framework under which the Board must review and analyze t h i s 

merger. S£fe 49 U.S.C. §§ 11321-27. I n proceedings i n v o l v i n g 

r a i l c o n s o l i d a t i o n s , mergers, and a c q u i s i t i o n s of c o n t r o l , the 

Act r e q u i r e s the Board t o consider a number of elements i n making 

i t s e s s e n t i a l f i n d i n g of whether the t r a n s a c t i o n i s c o n s i s t e n t 

w i t h the p u b l i c i n t e r e s t . 49 U.S.C. § 11324. One element of 

the p u b l i c i n t e r e s t f i n d i n g i s whether the proposed t r a n s a c t i o n 

would have an adverse e f f e c t on c o m p e t i t i o n among r a i l c a r r i e r s 

i n the a f f e c t e d region or i n the n a t i o n a l r a i l system. 49 U.S.C. 

§ 11324(b)(5). 

The Board i s also guided by the r a i l t r a n s p o r t a t i o n p o l i c y , 

49 U.S.C. 10101, added by the Staggers R a i l Act of 1980. Union 

P a c i f i c Corp.. et a l . -- C o n t r o l and Meraer -- Southern P a c i f i c 

Corp.• et a l . • Finance Docket No. 32760 ("UP/SP"), Decision No. 

44 (served August l.': 1996) a t 99. That p o l i c y emphasizes 

" r e l i a n c e on c o m p e t i t i v e f o r c e s . . t o iiodernize r a i l r o a d 

o perations and t o promote e f f i c i e n c y . " i i ^ . a t 100. 

I t i s t h e r e f o r e necessary f o r the Board t o determine whether 

a proposed merger or a c q u i s i t i o n of c o n t r o l w i l l produce 

a n t i c o m p e t i t i v e e t f e c t s i n any d e f i n e d market. Although the 

Board does not s i t as an a n t i t r u s t c o u r t i n det e r m i n i n g 

compliance w i t h the a n t i t r u s t laws, the Board must d e f i n e 

economic markets and then evaluate c o m p e t i t i v e e f f e c t s i n those 

markets i n order t o reach i t s u l t i m a t e p u b l i c i n t e r e s t 



d e t e r m i n a t i o n . This i s as i t should be, f o r a n t i t r u s t p o l i c y 

"gives understandable content t o the broad s t a t u t o r y concept of 

'the p u b l i c i n t e r e s t . ' " F^C v. A k t i e b o l a g e t Svenska Amerika 

LiniejQ, 390 u.s. 238, 244 (1968); see also Northern Lings Merger 

396 U.S. 491, 511-13 (1970). 

IV. FRAMEWORK FOR COMPETITIVE ANALYSIS 

The core issue i n c o m p e t i t i o n a n a l y s i s i s whether the 

proposed t r a n s a c t i o n l i k e l y would c r e a t e or enhance market power 

or f a c i l i t a t e i t s e x e r c i s e . Market power i s the a b i l i t y of a 

s e l l e r p r o f i t a b l y t o m a i n t a i i . p r i c e s above c o m p e t i t i v e l e v e l s (or 

reduce q u a l i t y or s e r v i c e below c o m p e t i t i v e l e v e l s ^ f o r a 

s i g n i f i c a n t p e r i o d of time. The r e s u l t of the e x e r c i s e of market 

power i s a t r a n s f e r of wealth from buyers t o s e l l e r s and 

m i s a l l o c a t i o n of resources. A merger can f a c i l i t a t e the e x e r c i s e 

of market power by i n c r e a s i n g the l i k e l i h o o d of co o r d i n a t e d 

i n t e r a c t i o n among competing f i r m s , or by c r e a t i n g a market 

s t r u c t u r e i n which f i r m s f i n d i t p r o f i t a b l e t o u n i l a t e r a l l y r a i s e 

p r i c e s or reduce ou t p u t . 

To determine whether the proposed t r a n s a c t i o n would c r e a t e , 

enhance, or f a c i l i - a t e the exercise of market power, the Board 

should d e f i n e the markets v ; i t h i n which the merging p a r t i e s 

compete. Under the H o r i z o n t a l Merger Guidelines, which o u t l i n e 

the enforcement p o l i c y of the Department of J u s t i c e concerning 

h o r i z o n t a l a c q u i s i t i o n s and mergers subjec t t o s e c t i o n 7 of the 

Clayton Act, 15 U.S.C. 18, a market i s d e f i n e d as a set of 

products or se r v i c e s w i t h i n a geographic area such t h a t a 



h y p o t h e t i c a l monopolist could p r o f i t a b l y impose a "small but 

s i g n i f i c a n t and n o n t r a n s l t o r y " p r i c e increase. H o r i z o n t a l 

Merger Guidelines, issued i n 1992, r e v i s e d i n 1997 § 1.11. 

I f the evidence shows t h a t a h y p o t h e t i c a l monopolist of any 

given product or s e r v i c e p r o f i t a b l y could impose such a p r i c e 

increase, t h a t product or s e r v i c e i s d e f i n e d as the market. I d -

I f , on the other hand, the evidence shows t h a t a s u f f i c i e n t 

number of consumers would s u b s t i t u t e other products or s e r v i c e s , 

which would make such a p r i c e increase u n p r o f i t a b l e , those 

products or s e r v i c e s are a l s o i n c l u d e d i n the market. i d . This 

process continues u n t i l a group of products or se r v i c e s i s 

i d e n t i f i e d f o r which a small but s i g n i f i c a n t and n o n t r a n s l t o r y 

p r i c e increase would be p r o f i t a b l e . I d . 

I n t h i s case, the d e f i n i t i o n of a market begins w i t h the 

basic s e r v i c e p r o v i d e d by the r a i l r o a d -- the t r a n s p o r t a t i o n of a 

p a r t i c u l a r commodity from a p a r t i c u l a r o r i g i n t o a p a r t i c u l a r 

d e s t i n a t i o n . C o n r a i l , CSX, and NS compete f o r s i g n i f i c a n t 

amounts of t r a f f i c i n a l a r g e number of markets, and i n some of 

the markets where they compete, they are the only r a i l c a r r i e r s 

who are or p o t e n t i a l l y c ould be p r o v i d i n g s e r v i c e . 

The market, however, may not be l i m i t e d t o r a i l c a r r i e r s . 

Intermodal c o m p e t i t i o n i n the form of t r u c k , barge, or sometimes 

p i p e l i n e movements may a l l o w shippers t o s u b s t i t u t e another mode 

of t r a n s p o r t a t i o n f o r the shipment of a commodity from a 

p a r t i c u l a r o r i g i n t o a p a r t i c u l a r d e s t i n a t i o n . I f another mode 

of t r a n s p o r t a t i o n i s a clo s e s u b s t i t u t e f o r r a i l , a s i n g l e r a i l 



c a r r i e r alone l i k e l y would not possess market power i n the 

movement of t h a t commodity; t h a t i s , the r a i l c a r r i e r ' s a b i l i t y 

t o r a i s e r a t e s would be c o n s t r a i n e d by the shi p p e r s ' a b i l i t y t o 

use another mode. 

For some commodities, however, t r a n s p o r t a t i o n by t r u c k 

cannot compete w i t h r a i l because the di s t a n c e the commodity i s 

shipped i s grea t , the volume of the commodity shipped i s l a r g e , 

or the value of the commodity as compared t o i t s weight i s small. 

Water c o m p e t i t i o n i s o f t e n l i m i t e d by the geographic l o c a t i o n of 

the shipper or r e c e i v e r , and sometimes by seasonal f a c t o r s . 

Source c o m p e t i t i o n i s al s o a p o t e n t i a l f a c t o r i n market 

d e f i n i t i o n . Source c o m p e t i t i o n c o u l d a l l o w a shipper t o avoid a 

supra c o m p e t i t i v e r a i l r a t e between two p o i n t s by using 

a l t e r n a t i v e r a i l c a r r i e r s t o s h i p a commodity from a d i f f e r e n t 

source or t o a d i f f e r e n t d e s t i n a t i o n . 

Thus, i n d e f i n i n g marl:ets, the Board should address such 

issues as whether r a i l c a r r i e r s not c u r r e n t l y t r a n s p o r t i n g lhe 

commodity are economically s u b s t l t u t a b l e f o r r a i l c a r r i e r s 

c u r r e n t l y t r a n s p o r t i n g the commodity, whether t r u c k 

t r a n s p o r t a t i o n or barge t r a n s p o r t a t i o n i s economically 

s u b s t l t u t a b l e f o r r a i l t r a n s p o r t a t i o n , and whether commodities 

o r i g i n a t i n g or consumed at one l o c a t i o n are economically 

s u b s t l t u t a b l e f o r commodities o r i g i n a t i n g or consumed a t another 

l o c a t i o n . 

Once the markets are de f i n e d , the Board must e v a l u a t e the 

c o m p e t i t i v e impact of the proposed merger. Gen e r a l l y , a r a i l 



merger would not have an adverse c o m p e t i t i v e impact on a market 

where th e r e are s u f f i c i e n t intermodal a l t e r n a t i v e s t h a t would 

prevent the e x e r c i s e of market power by the merged c a r r i e r alone 

or i n concert w i t h o t h e r s . Hence a r a i l merger l i k e l y would not 

adversely impact a market where shippers economically can shi p 

the same commodity t o other d e s t i n a t i o n s , or where r e c e i v e r s can 

economically r e c e i v e the same commodity from other o r i g i n s or 

consume i t a t ot h e r l o c a t i o n s , or receive a s u b s t i t u t e coiiimodity 

from the same or other o r i g i n s v i a t r a n s p o r t a t i o n a l t e r n a t i v e s 

not i n v o l v i n g the merged c a r r i e r . Absent s u f f i c i e n t c o m p e t i t i v e 

a l t e r n a t i v e s , however, a r e d u c t i o n i n the number of r a i l 

c o m p e t i t o r s t o a small number causes a s u b s t a n t i a l loss of 

c o m p e t i t i o n . The smaller the number of r a i l c ompetitors 

remaining a f t e r a merger, the worse the c o m p e t i t i v e problem would 

be, w i t h a r a i l monopoly c r e a t i n g the worst c o m p e t i t i v e problem. 

2SS. UP/SP at 100; see also, e^. , Srinla Fe Southern Pacifio Corp. 

Control -- Southern P a c i f i c Transportation Co., 2 I.C.C. 2d 

709, 791-792 (1986) . 

V. The Competitive AnalysiB 

The Department of J u s t i c e has r e l i e d on the testimony of i t s 

economic witness. Dr. Woodward, and on evidence submitted by 

other p a r t i e s i n reaching i t s conclusions regarding the 

c o m p e t i t i v e e f f e c t s of the proposed t r a n s a c t i o n . A f t e r focusing 

on movements where i t appears that the number of r a i l competitors 

would be reduced from two t o one as a r e s u l t of the t r a n s a c t i o n . 

Dr. Woodward analyzed whether other forms of c o m p e t i t i o n , such as 
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intermodal c o m p e t i t i o n or c o m p e t i t i o n r e s u l t i n g from other 

o r i g i n s and to other d e s t i n a t i o n s , would c o n s t r a i n the merged 

c a r r i e r from r a i s i n g r a t e s or reducing s e r v i c e . I n conducting 

h i s a n a l y s i s . Dr. Woodward r e l i e d on 1995 w a y b i l l dat^a, 

i n t e r v i e w s w i t h shippers and r e c e i v e r s , documents submitted by 

the A p p l i c a n t s and other p a r t i e s t o t h i s proceeding, and 

d e p o s i t i o n testimony. 

Based or Dr. Woodward's testimony and on evidence submitted 

by other p a r t i e s , the Department has concluded t h a t the 

unconditioned a c q u i s i t i o n and d i v i s i o n of C o n r a i l by the 

A p p l i c a n t s would s u b s t a n t i a l l y lessen c o m p e t i t i o n i n a t l e a s t 

two, and perhaps three r e l e v a n t markets. 

A. Indianapolis Power & Light CoraPftnY 

The proposed t r a n s a c t i o n l i k e l y w i l l reduce t r a n s p o r t a t i o n 

c o m p e t i t i o n f o r coal shipments t o the Stout p i a n t of 

I n d i a n a p o l i s Power & L i g h t Company ("IPL"). Stout, s i t u a t e d i n 

the c i t y of I n d i a n a p o l i s , burns Indiana c o a l s , a l l t r a n s p o r t e d by 

r a i l from mines w i t h i n 110 miles t o the south of the p l a n t . * 

Stout i s served d i r e c t l y by Indiana R a i l r o a d ("INRD"), a 

w h o l l y owned s u b s i d i a r y of MidJand United C o r p o r a t i o n , which i s 

Hoback RVS a t 195 (CSX/NS-177, Volume 2A); Woodward VS a t 
8 (DOJ-1). A l l c i t a t i o n s of f a c t r e f e r t o the v e r i f i e d 
statements, d e p o s i t i o n s , r e b u t t a l v e r i f i e d statements, and o t h e r 
papers t h a t c o n s t i t u t e the record i n t h i s proceeding. For the 
Board's convenience, the Department has appended c i t e d p o r t i o n s 
of the record t o t h i s b r i e f as i t i s f i l e d w i t h the Board. Upon 
request, the Department w i l l p r o v i d e c i t e d p o r t i o n s of the r e c o r d 
to persons on the h i g h l y c o n f i d e n t i a l r e s t r i c t e d s e r v i c e l i s t . 



89% owned by CSX.̂  Stout i s also served by C o n r a i l i n j o i n t 

movement w i t h Indiana Southern R a i l r o a d ("ISRR"), w i t h C o n r a i l 

using INRD s w i t c h services i n t o Stout.' C o n r a i l could serve 

Stout d i r e c t l y i f Stout were t o c o n s t r u c t a b u i l d - o u t l i n e t o the 

nearby C o n r a i l branch l i n e , or t o C o n r a i l ' s I n d i a n a p o l i s B e l t 

Running Track, both of which are w i t h i n 3 miles of Stout.'' I f 

Stout b u i l t out, C o n r a i l could serve the p l a n t i n j o i n t movement 

w i t h ISRR w i t h o u t usin^i INRD's s w i t c h i n g services." 

INRD (CSX) and C o n r a i l thus compete f o r coal shipments t o 

Stout.' Pursuant t o the terms of the proposed t r a n s a c t i o n , 

however, CSX would acquire C o n r a i l ' s l i n e s i n t o I n d i a n a p o l i s , and 

e l i m i n a t e the CSX-Conrail c o m p e t i t i o n f o r coal shipments t h a t IPL 

now enjoys.' 

^ Hoback RVS a t 195; Hoback dep. a t 8-9. As b e f i t t i n g i t s 
89% stock ownership, CSX may e l e c t three of f i v e members of the 
board of d i r e c t o r s a t Midland and INRD. Hoback dep a t 14. This 
degree ot c o n t r o l f o r e c l o s e s any c o m p e t i t i o n between CSX and 
INRD, and so CSX and INRD should be viewed as one e n t i t y f o r 
purposes of c o m p e t i t i o n a n a l y s i s . See Ur^ited States v. Penn-Qlin 
Co.- 378 U.S. 158, 168 (1964) ( " r e a l i s t i c a l l y , the parents would 
not compete w i t h t h e i r progeny"); Yamaha Motor Co. v. Federal 
Trade Commission. 657 F.2d 971, 982 (Sth C i r . 1981), cfi 
456 U.S. 915 (1982); Northern N a t u r a l Gas Company v. Federal 
Power Commission. 399 F.2d 953, 967 (D.C. C i r . 1968). 

' e^a-, Weaver RVS a t 2 (ISRR-9). 

Crowley RVS 28-29 (ISRR-9); Neuman RVS 9 (ISRR-9); Weaver 
RVS 19-22; Woodward VS 8, 17-18 (DOJ-1). 

^ Weaver RVS a t 20-21; Woodward VS a t 17-18. 

" Neuman RVS at 5; Weaver VS a t 9 (IP&L-3, E x h i b i t 1 ) ; 
Woodward VS a t 8, 16; see also Weaver RVS at 11-12. 

CSX/NS-18, Volume 1 at 34-36. Stout i s so e f f i c i e n t a 
p l a n t t h a t IPL cannot c o n s t r a i n INRD's r a t e s by producing l e s s 
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A p p l i c a n t s argue t h a t C o n r a i l i s not an e f f e c t i v e c o m p e t i t o r 

at Stout," but the r e c o r d demonstrates t h a t c o m p e t i t i o n between 

C o n r a i l and INRD has s i g n i f i c a n t l y reduced IPL's coal 

t r a n s p o r t a t i o n c o s t s . I n 1996, when C o n r a i l , INRD, and t r u c k s 

sought Stout's business, INRD matched C o n r a i l ' s o f f e r t o win 90% 

of Stout's business, w i t h the c o m p e t i t i o n between them reducing 

p r i c e s t o Stout 20% below the then-current t r u c k r a t e . ^ And 

w h i l e C o n r a i l may not have d e l i v e r e d coal t o Stout i n 1997, i t 

di^^livered more than !('•% of Stout's requirements i n 1995 and 1996, 

an amount i n the range of 160,000 tons of coal per year.^° 

IPL's c u r r e n t c o a l t r a n s p o r t a t i o n agreement w i t h INRD, [ [ 

] ] This [ [ 1 ] , 

demonstrates t h a t IPL continues to regard C o n r a i l as an e f f e c t i v e 

c o m p e t i t o r . 

C o n r a i l t h e r e f o r e does provide s i g n i f i c a n t c o m p e t i t i o n a t 

StouL. I f the Board does not impose c o n d i t i o n s to r e p l i c a t e t h i s 

power at Stout and s h i f t i n g t h a t generation t o other IPL p l a n t s 
or t o other p l a n t s i n i t s East C e n t r a l Area R e l i a b i l i t y 
I n t e r c o n n e c t i o n Network ("ECAR"). Woodward VS at 19. 

" £££ CSX/NS-176, Volume 1 at 55 Hoback RVS at 199; 
V a n i n e t t i RVS at : )3 (CSX/NS-177, Volume 2B). 

' Woodward VS at 18. 

S££ V a n i n e t t i RVS at 510HC; Weaver RVS a t 9, 12; 
Woodward VS a t 8-9. 

" £££ Hoback dep. 59; V a n i n e t t i RVS at 510HC. 

Hoback dep. at 228-29; Weaver RVS at 12. 
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l o s t c o m p e t i t i o n , then the p r i c e s Stout pays f o r i t s coal 

t r a n s p o r t a t i o n are l i k e l y t o r i s e . * ' 

A p p l i c a n t s a d d i t i o n a l l y argue t h a t t r u c k movements p r o v i d e 

s u b s t a n t i a l c o m p e t i t i o n at Stout,'" but t h i s argument also i s at 

odds w i t h the f a c t s . I n recent years. Stout has not r e c e i v e d a 

s i n g l e pound of coal by t r u c k . ' This i s h a r d l y s u r p r i s i n g , 

[ [ 

] ] . " Of course 

higher t r u c k costs are r e f l e c t e d i n h i g h e r t r u c k t r a n s p o r t a t i o n 

r a t e s . R a i l r a t e s f o r movements of I n d i a n a coals t o Stout are i n 

the [ [ ] ] , 

except f o r movements from the m'ne c l o s e s t t o Stout, the 

Farmersburg mine, from which the d i f f e r e n t i a l [ [ ] ] per 

ton. " 

" See Woodward VS a t 18-19. 

" CSX/NS-176, Volume 1 a t 55-56 

2££ Weaver RVS 3, 9-10; CSX/NS-178 Volume 3D a t 109-111 
(answer Im); Hoback dep. at 131-32. 

"' S££ Neuman RVS a t 10; V a n i n e t t i RVS a t 528; Weaver RVS 
at 10. 

•' See Hoback dep. at 60-61; Vaninetti RVS at 506HC; Weaver 
RVS at 3, 10. CSX witness Gerald Vaninetti t e s t i f i e d that trucks 
are competitive with r a i l on coal shipments of 100 miles or l e s s , 
Vaninetti RVS at 504-507, assuming that r a i l rates to Stout are 
$2 per ton l e s s than corresponding truck rates, and that i t costs 
$2 per ton more to load and unload coal from r a i l than from 
trucks. £.e£ Vaninetti RVS at 500; Vaninetti dep. at 43-44, 164, 
174-76. The error in Mr. Vaninetti's position i s that he focused 
on coal movements from Farmersburg to Stout, Vaninetti dep. 134, 
180-81, and even on those movements he had not determined going 
truck rates, or the r e l a t i v e costs of loading or unloading coal 
by r a i l versus truck. I ^ . at 19, 23, 128-29, 133, 167-68, 174-



INRD claims once to have a d j u s t e d i t s rates t o meet the 

t h r e a t of t r u c k c o m p e t i t i o n a t S out i n connection w i t h movements 

of c oal from the Farmersburg mine.'" But IPL's i s o l a t e d t h r e a t 

to meet some of i t s coal needs by t r u c k s does not prove t h a t 

t r u c k movements are c o m p e t i t i v e w i t h r<uil movements a t St o u t . 

The Farmersburg mine sup p l i e s Stout w i t h o n e - t h i r d of i t s 

c o a l requirements." Farmersburg i s served by one r a i l r o a d , CP 

R a i l System ("CPRS").*" A l l - r a i l movements of coal from 

Farmersburg o r i g i n a t e at the mine on CPRS, w i t h a connection t o 

INRD a t L i n t o n , and then on INRD d i r e c t l y i n t o S t o u t . " 

Trucks may compete f o r Stout's coal movements from 

Farmersburg, but only i n the sense t h a t [ [ 

] ] . ' * ' I n n e g o t i a t i o n s w i t h INRD, IPL threatened t o take 

76, 180-81. Mr. V a n i n e t t i ' s testimony thus p e r t a i n s o n l y t o 
c o m p e t i t i o n a t Farmersburg, from which Stout receives o n e - t h i r d 
of i t s c o a l . I d - at 181; Weaver RVS a t 9. Worse y e t , Mr. 
V a n i n e t t i ' s c r i t i c a l assumptions are no more than guesswork. 
Under the circumstances, Mr. V a n i n e t t i ' s testimony i s e n t i t l e d t o 
no weight. 

Hoback dep. at 220-21; but see Weaver RVS at 8-9 
(suggesting t h a t [ [ 

] ] ) . 

" Hoback RVS 197HC; V a n i n e t t i dep. 114-17, 181, 208 (78 
t r u c k m i l e s ) ; Weaver RVS at 9. 

°̂ Weaver RVS at 10; Knight dep. at 13-15; V a n i n e t t i 
dep. at 235-236. 

Hoback RVS at 196. 

S££ Knight dep. 13-15; SLL. Weaver RVS at 10; Crowley RVS 
at 16 ( [ [ 
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coal d e l i v e r i e s from Farmersburg to Stout by truck, but that 

threat simply meant that r a i l rates from Farmersburg were so high 

that trucks had become a viable a l t e r n a t i v e , and that IPL would 

turn to trucks for coal d e l i v e r i e s on the Farmersburg-Stout route 

i f the CPRS/INRD rate was not reduced below the p r e v a i l i n g truck 

rate.** IPL's threat worked, the current s i t u a t i o n being that 

Stout takes i t s coal d e l i v e r i e s from Farmersburg by r a i l , " which 

means that even on t h i s r e l a t i v e l y short route truck rates are 

higher than r a i l rates. 

In sum, the proposed transaction w i l l eliminate INRD's only 

competition at Stout. As Conrail disappears. Stout w i l l become a 

2-1 plant. INRD (CSX) then w i l l have incentives to raise i t s 

rates to near monopoly levels, up to the point where truck 

competition j u s t begins to constrain these rates. Applicants 

propose to remedy t h i s s i t u a t i o n by granting trackage r i g h t s to 

NS. As explained i n d e t a i l below, Applicants' proposal i s 

d e f i c i e n t because the trackage r i g h t s they propose do not remedy 

the adverse competitive e f f e c t s from the transaction; i ..e. , they 

do not grant to NS the means to assume Conrail's p o s i t i o n as an 

e f f e c t i v e competitor wi t h CSX at Stout. 

B. Potomac E l e c t r i c Power Company 

PEPCO operates four c o a l - f i r e d plants, each served by a 

] 1 ) . 

£££ Knight dep. 12-15. 

*̂ £££ CSX/NS-178 at 111; Hoback dep. 131-32 
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s i n g l e r a i l r o a d t h a t s u p p l i e s t h a t p l a n t ' s f u l l supply of c o a l . 

None of these p l a n t s r e c e i v e any coal d e l i v e r i e s by barge or by 

t r u c k . The proposed t r a n s a c t i o n l i k e l y w i l l reduce c o m p e t i t i o n 

f o r coal shipments t o PEPCO's two most e f f i c i e n t p l a n t s a t 

Dickerson and Morgantown, Maryland. 

The Dickerson p l a n t i s served by CSX from CSX-served o r i g i n s 

i n n o r t h e r n West V i r g i n i a . ' ' I t consumed 1.2 m i l l i o n tons of 

coal i n 1996."' Morgantown i s on the Potomac River i n Charles 

County, Maryland." I t consumes some 2.5 m i l l i o n tons of co a l 

a n n u a l l y , which PEPCO purchases from CSX-served o r i g i n s i n 

n o r t h e r n West V i r g i n i a and Con r a i l - s e r v e d o r i g i n s i n w e s t - c e n t r a l 

Pennsylvania. 

Dickerson and Morgantown are by f a r PEPCO's two most 

e f f i c i e n t and h e a v i l y u t i l i z e d p lants.*' Dickerson operated a t a 

c a p a c i t y f a c t o r of 67.7% i n 1996, w h i l e Morgantown operated at 

70% t h a t same year, and of the four PEPCO p l a n t s , these two had 

the lowest f u e l costs and t o t a l expenditures per KWH.^° 

" F e l t o n VS at 6 (PEPC-4). 

Fel t o n VS at 6; Woodward VS at 9. 

Felt o n VS at 5. 

••̂  F e l t o n VS a t 5-6, 8-9; Woodward VS at 9. Since 
movements of coal by t r u c k would i n v o l v e t r a n s l o a d i n g from r a i l , 
and then a long haul through congested urban arenas, t r u c k 
movements are not l i k e l y t o p r o v i d e c o m p e t i t i o n c t PEPCO's 
p l a n t s . Woodward VS at 20. 

Woodward VS at 9. 

°̂ Woodward VS at 9, 2 3 
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Dickerson's and Morgantown's r e l a t i v e l y h i gh e f f i c i e n c i e s 

mean t h a t these two p l a n t s are each other's c l o s e s t s u b s t i t u t e s , 

which means t h a t PEPC" r e a d i l y can s u b s t i t u t e power from C o n r a i l -

served Morgantown f o r power from CSX-served Dickerson, and v i c e 

versa. '̂ As a consequence, PEPCO l i k e l y could defeat an 

a n t i c o m p e t i t i v e r a t e increase by CSX a t Dickerson i f i t were t o 

th r e a t e n t o a l t e r i t s d i s p a t c h p r i o r i t i e s ; i . e . . PEPCO could 

i n s i s t t h a t i f CSX does not reduce i t s r a t e s a t Dickerson, PEPCO 

w i l l produce le s s power a t Dickerson, and s h i f t t h a t g e n e r a t i o n 

t o Morgantown. S i . n i l a r l y , PEPCO could defeat an a n t i c o m p e t i t i v e 

r a t e increase by C o n r a i l at Morgantown i f i t threatened t o a l t e r 

Dickerson's d i s p a t c h p r i o r i t i e s i n favor of Dickerson. I n t h i s 

way, PEPCO can prompt CSX and C o n r a i l t o c o n s t r a i n each other 

from imposing s i g n i f i c a n t p r i c e increases i n the f u t u r e on coal 

shipments t o Dickerson and Morgantown." 

Pursuant t o the proposed t r a n s a c t i o n , however, CSX i s t o 

acquire the C o n r a i l l i n e t o the PEPCO Morgantown and Chalk Point 

p l a n t s . At the u t i l i t y l e v e l , PEPCO w i l l face a 3-2 s i t u a t i o n , 

but PEPCO w i l l not r e a l l y become a 3-2 shipper. CSX w i l l become 

sole p r o v i d e r of t r a n s p o r t a t i o n s e r v i c e s at Dickerson and 

£££ Woodward VS a t 22-23. 

" SJ££ Woodward VS a t 22-23. This theory of 
a n t i c o m p e t i t i v e e f f e c t i s not i n c o n s i s t e n t w i t h PEPCO's 
co n t e n t i o n s . I t i s PEPCO's s t a t e d view t h a t C o n r a i l ' s a b i l i t y t o 
pro v i d e s e r v i c e t o the Morgantown and Chalk Point p l a n t s 
" c o n s t r a i n s (and has c o n s t r a i n e d ) " CSX's p r i c i n g a t Dickerson. 
PEPCO Response t o CSX I n t e r r o g a t o r y No. 29 ( F i r s t S e t ) . That i s 
p r e c i s e l y our p o i n t . 
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Morgantown, and so a f t e r the t r a n s a c t i o n PEPCO w i l l not be able 

to c o n s t r a i n increases i n CSX r a i l charges by s u b s t i t u t i n g 

generation between these p l a n t s . " PEPCO, i n essence, w i l l 

become a 2-1 shipper, and CSX, as the monopoly r a i l r o a d , would 

then be able t o s u b s t a n t i a l l y increase i t s r a i l r a t e s t o PEPCO.'* 

Ap p l i c a n t s argue t h a t PEPCO i s not a 2-1 shipper, on the 

theory t h a t the r e l e v a n t market f o r PEPCO's purposes i s the 

e n t i r e PJM I n t e r c o n n e c t i o n A s s o c i a t i o n ("PJM") power pool.'' 

A p p l i c a n t s also argue t h a t PEPCO co u l d c o n s t r a i n CSX's p r i c i n g 

a f t e r the t r a n s a c t i o n by i n s t a l l i n g f a c i l i t i e s t o rece i v e and 

unload coal by barge at Morgantown." On both these p o i n t s , 

A p p l i c a n t s are i n c o r r e c t . 

PEPCO i s a member of PJM, but PJM does not pro v i d e 

c o m p e t i t i o n at PEPCO's p l a n t s s u f f i c i e n t t o c o n s t r a i n CSX's 

r a t e s . PJM's peak p r i c e s f o r power, and even i t s on-peak 

average, and o v e r a l l average p r i c e s are c o n s i d e r a b l y higher than 

PEPCO's v a r i a b l e costs f o r ge n e r a t i n g power a t i t s own s t a t i o n s , 

and so i t costs PEPCO much less t o produce power than t o purchase 

i t from the i n t e r c o n n e c t i o n network.' Transmission c o n s t r a i n t s 

and the u n a v a i l a b i l i t y of power d u r i n g p e r i o d s of peak demand 

" £££ Woodward VS at 22-23. 

'" £££ Woodward VS a t 22-23. 

£££ CSX/NS-176, Volume 1 at 424-425, 

£££ CSX/NS-176, Volume 1 a t 428. 

Woodward VS 10, 13. 
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a l s o r e s t r i c t c o m p e t i t i o n t h a t might otherwise be a v a i l a b l e from 

the netwoik.'" Evidence i n t h i s record of p a r t i c u l a r sole-served 

g e n e r a t i n g s t a t i o n s paying s i g n i f i c a n t premiums t o the monopoly 

r a i l r o a d f u r t h e r demonstrates t h a t network c o m p e t i t i o n cannot 

e f f e c t i v e l y c o n s t r a i n a r a i l r o a d w i t h market p o w e r . I n d e e d , 

the Board has acknowledged as much i n i t s numerous d e c i s i o n s 

g r a n t i n g r e l i e f t o u t i l i t i e s faced w i t h r a i l r o a d market power. 

See, e.g., UP/SP at 185 (Entergy); B u r l i n o t o n Northern I n c . . e t 

a l . C o n t r o l and Meraer -- Santa Fe P a c i f i c Corporation, et 

^ i ^ . Finance Docket No. 32549 (served August 23, 1995) a t 68. 

As t o PEPCO's barge o p t i o n , the Morgantown p l a n t i s s i t u a t e d 

on the Potomac such t h a t PEPCO i n theory could b u i l d a barge 

unloading f a c i l i t y a t t h a t p l a n t . Were such a f a c i l i t y i n place, 

NS-origin C e n t r a l Appalachian coals could move v i a r a i l t o NS' 

coal t r a n s l o a d i n g t e r m i n a l at Lambert's Point near N o r f o l k and 

then t o Morgantown v i a barge.""^ 

That PEPCO cou l d b u i l d a barge unloading f a c i l i t y a t 

Morgantown i s a necessary but not s u f f i c i e n t c o n d i t i o n f o r 

c o n s t r a i n i n g CSX's p r i c e s a f t e r the t r a n s a c t i o n . The u l t i m a t e 

q u e s t i o n i s whether PEPCO wouid b u i l d a f a c i l i t y t h a t would be 

t i m e l y , l i k e l y , and s u f f i c i e n t i n i t s magnitude, c h a r a c t e r , and 

scope t o det e r or counteract the c o m p e t i t i v e e f f e c t s of concern 

Woodward VS at 12-13 

Woodward VS at 10 

*° F e l t o n VS a t 19. 
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i n the p o s t - t r a n s a c t i o n env i ronment . S££ f ^ p r i z o n t a l Merger 

Guidelines § 3.0. 

Using barges to de l i v e r coals at Morgantown wculd e n t a i l 

b u i l d i n g a barge unloading f a c i l i t y , and [ 

] ] . " ' The barge unloading f a c i l i t y i t s e l f would cost 

[ [ ] ] .'M [ 

] ] . * ^ Dredging of the Potomac may also be 

required, especially to accommodate larger barges.''^ Independent 

of c a p i t a l costs, loading costs associated with such a transload 

would increase the variable cost of supplying coal to PEPCO by 

about [ [ ] ] per ton . 

I t would take at least three years to b u i l d the f a c i l i t y , 

and the necessary permits might be d i f f i c u l t i f not impossible to 

obtain from the Corps of Engineers.'" Perhaps most important, 

investing i n the barge option would not necessarily produce 

competitive rates. Last year, for example, NS' quoted rate for 

del i v e r i n g coals to Lambert's Point simply was not low enough to 

Woodward VS at 20; [ [ 
11). 

Woodward VS at 20; [ [ 
] ] ) . 

11 

£££ Woodward VS at 20. 

Woodward VS at 20-21. 

Woodward VS at 20-22. 
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make the barge o p t i o n worthwhile f o r PEPCO. 

These f a c t s demonstrate t h a t PEPCO i s not ] i k e l y t o be 

b u i l d i n g a barge unloading f a c i l i t y a t Morgantown any time soon 

a f t e r the t r a n s a c t i o n . That being the case, the barge o p t i o n i s 

not l i k e l y t o serve as e f f e c t i v e a c o n s t r a i n t on CSX's p r i c i n g as 

does the c u r r e n t C c n r a i l a l l - r a i l o p t i o n to Morgantown.''* 

Ap p l i c a n t s r e l y on CSX witness Robert Sansom f o r t h e i r 

argument t h a t PEPCO has a c r e d i b l e barge o p t i o n a t Morgantown. 

Sansom's reasoning, however, i s s e r i o u s l y flawed. [ [ 

Woodward VS 21-22; see also [ [ ] ] . 

S££ [ [ ] ] ; Kaplan VS at 15-16 (PEPC-4); 
Woodward VS a t 20-22. PEPCO threatened t o c o n s t r u c t a barge 
unloader d u r i n g n e g o t i a t i o n s w i t h C o n r a i l i n l a t e 1993, F e l t o n VS 
at 20, but t h a t t h r e a t does not e s t a b l i s h the f e a s i b i l i t y of a 
barge o p t i o n f o r PEPCO a f t e r the proposed t r a n s a c t i o n . [ [ 

] 1 . I n 
1993, PEPCO cou l d have moved NS-origin coals v i a barge t o 
Morgantown as described above. PEPCO also could have moved CSX-
o r i g i n C e n t r a l Appalachian coals by r a i l t o Newport News or 
Balti m o r e , and then t o Morgantown v i a barge. F e l t o n VS a t 19. 
Indeed, CSX appeared more i n t e r e s t e d than NS i n p a r t i c i p a t i n g i n 
a j o i n t movement v i a barge. I n a d d i t i o n , CSX has b e t t e r access 
to coals t h a t PEPCO may need i n order t o comply w i t h Phase 2 of 
the Clean A i r Act. S££ Fe l t o n VS a t 9-10, 19-21; [ [ 

] ] . Based on these f a c t s . 

] ] . 
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] ] does not take i n t o account the 

s u b s t a n t i a l costs t h a t PEPCO would i n c u r i n moving coals from 

Baltimore t o Morgantown, i n unloading the coals at Morgantown, or 

the amortized costs of the barge unloading f a c i l i t y and the 

barges. Moreo^'^er, NS and CSX are the only two r a i l r o a d s t h a t can 

d e l i v e r coal t o Balt i m o r e , and [ [ 

At bottom, CSX's a c q u i s i t i o n of C o n r a i l ' s l i n e t o the PEPCO 

p l a n t a t Morgantown w i l l e l i m i n a t e e n t i r e l y the c o m p e t i t i o n t h a t 

PEPCO now enjoys a t Morgantown and Dickerson, a c o m p e t i t i v e 

problem t h a t PEPCO cannot a m e l i o r a t e or c o n s t r a i n by t u r n i n g t o 

the PJM power pool or t o i t s barge o p t i o n . Under the 

circumstances, the Board should impose a p p r o p r i a t e c o n d i t i o n s t o 

remedy t h i s s i t u a t i o n , as described i n more d e t a i l belov;. 

C. PSI Energy. I n c . 

PSI Energy, Inc. ("PSI"), a s u b s i d i a r y of Cinergy 

Corporation, i s an e l e c t r i c a l u t i l i t y company s e r v i n g customers 

i n Indiana, Ohio, and Kentucky. PSI operates a number of c o a l -

f i r e d power p l a n t s , i n c l u d i n g i t s Gibson p l a n t a t Carol, Indiana. 

Sansom also r e f e r s t o a PEPCO "Shore Erosion P r o j e c t , " r e c e n t l y 
approved by the Corps of Engineers, as i f t h a t tends t o e s t a b l i s h 
the f e a s i b i l i t y of the PEPCO barge o p t i o n . See Sansom RVS a t 414 
(CSX/NS-177, Volume 2B). PEPCO e f f o r t s t o breathe new l i f e i n t o 
the Potomac bear no resemblance t o the b u i l d i n g of a barge 
unloading f a c i l i t y , and p r o v i d e no support f o r the n o t i o n t h a t 
the two p r o j e c t s would be s i m i l a r l y acceptable t o the Corps of 
Engineers. 
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Much of Gibson's coal comes from the Cyprus-Amax mine i n nearby 

Keensburg, j u s t across the I l l i n o i s border. NS o r i g i n a t e s and 

d e l i v e r s the Cyprus-Amax coal t o Gibson over the on l y a c t i v e r a i l 

l i n e t o Carol.'' According t o the A p p l i c a n t s ' p r i m a r y 

a p p l i c a t i o n , C o n r a i l has trackage r i g h t s over t h i s l i n e , and so 

i t competes w i t h NS i n d e l i v e r i n g coal from Keensburg t o Gibson. 

Pursuant t o the terms of the proposed t r a n s a c t i o n , however, 

C o n r a i l would t r a n s f e r i t s Keensburg-Gibson r i g h t s t o NS, thus 

e l i m i n a t i n g the Conrail-NS c o m p e t i t i o n t h a t PSI now enjoys a t 

Gibson. 

A p p l i c a n t s argue t h a t the fundamental premise i n the 

Department's a n a l y s i s of the Gibson s i t u a t i o n i s wrong because 

the trackage r i g h t s t h a t p e r m i t t e d C o n r a i l t o d e l i v e r coal from 

the Cyprus-Amax mine to Gibson were " c o n t r a c t u a l l y canceled" on 

October 24, 1996, when NS accepted C o n r a i l ' s August 29, 1996, 

proposal t o ter m i n a t e the trackage r i g h t s . CSX/NS-176, Volume 1 

at 78HC. Because C o n r a i l had given up these trackage r i g h t s , 

A p p l i c a n t s argue t h a t Gibson "simply i s not a 2-1 p o i n t . " i d -

Statements by the A p p l i c a n t s i n t h e i r p r imary a p p l i c a t i o n 

i n d i c a t e t h a t C o n r a i l has trackage r i g h t s on NS between the 

Cyprus-Amax mine and Gibson. CSX/NS-18, Volume 1 a t 39; CSX/NS-

20, Volume 3B a t 139; CSX/NS-25, Volume 8B a t 101 and Volume 8C 

at 793-95. The Department r e l i e d on those statements i n 

conducting i t s c o m p e t i t i o n a n a l y s i s . The a p p l i c a t i o n has not 

Woodward VS at 6-7. 

7"? 



been amended t o conform w i t h the p o s i t i o n taken by the A p p l i c a n t s 

i n t h e i r R e b u t t a l papers. Nor has C o n r a i l or NS f i l e d w i t h the 

Board a n o t i c e of t h e i r i n t e n t i o n t o termi n a t e these trackage 

r i g h t s pursuant t o the p r o v i s i o n s of 49 U.S.C. § 10903-10905, and 

the r u l e s and re g u l a t ' o n s governing discontinuance of trackage 

r i g h t s as set out i n 49 CFR § 1152. 

No t w i t h s t a n d i n g A p p l i c a n t s ' p r i o r statements, i f the NS-

C o n r a i l t e r m i n a t i o n agreement as f i n a l l y executed by NS on 

October 24, 1996, i s v a l i d , then i t cannot bc s a i d t h a t the 

Gibson p l a n t would become a 2-1 p o i n t as a r e s u l t of the proposed 

t r a n s a c t i o n . The Department t h e r e f o r e w i l l not continue t o press 

f o r a remedy a t Gibson i f the t e r m i n a t i o n agreement i s v a l i d . 

However, i f the agreement i s not v a l i d , then Gicson would become 

a 2-1 p o i n t and would s u f f e r a s i g n i f i c a n t r e d u c t i o n i n 

co m p e t i t i o n a f t e r the transaction.''' I n t h a t case i t would be 

ap p r o p r i a t e f o r the Board to remedy the s i t u a t i o n by r e q u i r i n g 

CSX r a t h e r than NS t o rec e i v e C o n r a i l ' s trackage r i g h t s on NS 

from Amax's Wabash Mine near Keensburg, I l l i n o i s , t o the Gibson 

power pl a n t . ' ' 

V I . REMEDIES ARE REOUIRED TO ADDRESS LIKELY COMPETITIVE HARM 

For the reasons set f o r t h above, the proposed t r a n s a c t i o n i s 

l i k e l y s u b s t a n t i a l l y t o lessen c o m p e t i t i o n i n a t l e a s t two 

s i g n i f i c a n t c oal markets. The Board should r e q u i r e c o n d i t i o n s 

Woodward VS at 14-15 

" Woodward VS a t 24. 
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that resolve the competitive problems before approving the 

transaction. In imposing conditions, the Board may order that 

the Applicants grant trackage rights to other carriers. Although 

trackage rights do not always provide an effective remedy, they 

appear to be appropriate in this case. Here the trackage rights 

that would resolve the competitive problems would be limited in 

scope, would cover a very small portion of the transaction, and 

would not reduce the benefits of the transaction. 

A. Conditions Required at IPL 

Pursuant to the terms of the proposed transaction, CSX w i l l 

acquire Conrail's l i n e s i n t o Indianapolis, thereby elimi n a t i n g 

the CSX-Conrail competition that IPL now enjoys at i t s Stout 

plant. Applicants propose to remedy t h i s 2-1 s i t u a t i o n by 

granting NS trackage r i g h t s over CSX, wit h a l l NS t r a f f i c being 

routed through the Hawthorne Yard, where NS would have to depend 

on CSX for switching to NS customers such as IPL. CSX/NS-25, 

V'} ime 8C at 501-25. While t h i s remedy may appear to permit NS 

to assume Conrail's p o s i t i o n , i t i s seriously flawed because NS 

is not granted the same means that Conrail now has at i t s 

disposal to compete with CSX at Stout. 

At present, IPL-Stout receives i t s coals from Indiana mines, 

a l l of which are w i t h i n 110 miles to the south of the plant. 

Conrail serves Stout i n a j o i n t movement with ISRR. Under the 

remedy proposed by Applicants, NS would not have Conrail's 

convenient access to Indiana coal because i t cannot connect wit h 
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ISRR at I n d i a n a p o l i s as does C o n r a i l . " NS could d e l i v e r Indiana 

coal t o Stout by i n t e r l i n i n g w i t h ISRR, or CPRS, or CPRS and 

TSRR, or i t could d e l i v e r coal t o Stout from. NS-served mines i n 

I l l i n o i s or Kentucky, but a l l of these routes i n v o l v e 

c o n s i d e r a b l e c i r c u i t y , such t h a t each of them i s a t l e a s t t w i c e 

as long ( i n r a i l miles) as Conr.=^'.l's c u r r e n t r o u t e t o Stout.'"' 

As Dr. Woodward has t e s t i f i e d , t h i s doubling of the d i s t a n c e t h a t 

NS must t r a v e l t o serve Stout means s i g n i f i c a n t l y higher c o s t s 

f o r NS, which most l i k e l y wou]d be r e f l e c t e d i n NS r a t e s t o Stout 

as much as 20-30% higher than present C o n r a i l r a t e s . 

Under A p p l i c a n t s ' remedy, NS would also be faced w i t h 

o p e r a t i o n a l problems t h a t C o n r a i l has been able t o avoid. At 

present, on ISRR/Conrail movements i n t o the I n d i a n a p o l i s t e r m i n a l 

area, INRD uses i t s power and crews to "switch" cars from an 

interchange w i t h C c n r a i l i n t o Stout. " When NS assumes C o n r a i l ' s 

p o s i t i o n , A p p l i c a n t s propose t o ro u t e NS t r a f f i c through 

Hawthorne Yard, f o r s w i t c h i n g by CSX i n t o Stout. Hawthorne Yard 

may be congested, a-.id so the NS-CSX interchange i s l i k e l y t o be 

worse than the cuvrent i.iterchange between C o n r a i l and INRD."'̂  

There i s also tVie p o t e n t i a l f o r CSX t o use biased d i s p a t c h i n g or 

54 

56 

57 

Woooyard VS at 16. 

Woodward VS at 16; see Neuman VS at 5 (ISRR-4). 

S££ Woodward VS a t 16-17. 

See t!oback dep. 38. 

Crowley VS at 14 (IP&L-3, E x h i b i t 4 ) ; Woodward VS a t 17 
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excessive s w i t c h i n g fees t o impede NS' a b i l i t y t o compete. 

C o n r a i l too depends on i t s competitor (INRD) f o r s w i t c h i n g 

s e r v i c e s t o Stout, but C o n r a i l has an important l e v e r t h a t NS 

w i l l lack, and t h a t i s the a b i l i t y t o receive a b u i l d - o u t from 

Stout. IPL b e l i e v e s t h a t i t c o u l d b u i l d out t o the nearby 

C o n r a i l branch l i n e f o r approximately $ [ [ ] ] , or i t could 

b u i l d out t o C o n r a i l ' s I n d i a n a p o l i s B e l t R a i l r o a d f o r 

approximately $ [ [ ] ] . " ' ' ' Were there a b u i l d - o u t , IPL 

co u l d bypass INRD, and so the mere t h r e a t of t'le b u i l d - o u t has 

ensured INRD's cooperation i n s w i t c h i n g C o n r a i l cars t o Stout, 

which has enabled C o n r a i l t o compete w i t h INRD at Stout.*° 

In s h o r t . A p p l i c a n t s ' remedy w i l l not r e p l i c a t e c u r r e n t 

c o m p e t i t i v e c o n d i t i o n s f o r IPL a t Stout because i t does not put 

NS and INRD on egual f o o t i n g . The Board could m a i n t a i n the 

c o m p e t i t i v e s t a t u s quo a f t e r the proposed t r a n s a c t i o n simply by 

g r a n t i n g NS the same access t o ISRR and INRD t h a t C o n r a i l now 

enjoys. Hence the Board should grant NS r i g h t s t o connect w i t h 

Crowley VS a t 14; Woodward VS a t 17. 

'"* Woodward VS a t 17-18; see a l s o Anacker VS g e n e r a l l y 
i l P U L - i , E x h i b i t 3 ) ; Crowley VS at 8; Crowley RVS at 28-29; 
Porter VS g e n e r a l l y (IP&L-3 ( E x h i b i t 2 ) ; Weaver VS at 12 (IP&L-3 
( E x h i b i t 1 ) ; Weaver RVS at 19-22. 

Weaver RVS a t 21-22; Woodward VS at 18. There i s no 
support i n the reco r d t o r A p p l i c a n t s ' a s s e r t i o n t h a t Stout's 
b u i l d out t o C o n r a i l would not be f e a s i b l e . CSX/NS-176, Volume 1 
at 57HC. CSX witness Thomas Kuhn has a few qui b b l e s about IPL's 
cost estimates, but he does not say the b u i l d out i s i n f e a s i b l e . 
See Kahn RVS, CSX/NS-177, Volume 2A a t 306-324. Even i f Mr. 
Kuhn's higher cost estimates were accurate, IPL remains of the 
view t h a t the b u i l d - o u t i s f e a s i b l e . Weaver RVS a t 19-21. 
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ISRR at MP 6 southwest of Stout, to run over CSX tracks to INRD, 

and to run over INRD tracks to Stout, without interchanging with 

INRD at Hawthorne yard. The Board should also grant NS rights to 

run over CSX tracks to serve any build-out that IPL m.ight make to 

any e x i s t i n g Conrail l i n e . With these rig h t s , NS could 

e f f e c t i v e l y compete with INRD at Stout. These r i g h t s would 

address Stout's 2-1 s i t u a t i o n , and they are narrowly t a i l o r e d to 

remedy that anticompetitive e f f e c t . Sae UF/2F at 144-45. 

B. Conditions Required at PEPCO 

Under the terms of the proposed t r a n s a c t i o n , CSX w i l l 

a c q u i r e C o n r a i l ' s l i n e i n t o PEPCO's Morgantown and Chalk Point 

p l a n t s , thereby e l i m i n a t i n g the CSX-Conrail c o m p e t i t i o n a t both 

the Dickerson and Morgantown p l a n t s . This c o m p e t i t i o n c o u l d be 

f u l l y preserved i f the Board were to r e q u i r e as a c o n d i t i o n t h a t 

NS r a t h e r than CSX acquire the C o n r a i l l i n e . A l t e r n a t i v e l y , the 

Board c o u l d grant t o NS trackage r i g h t s on CSX so t h a t i t too can 

serve the Morgantown and Chalk Point p l a n t s . While l e s s than 

f u l l r e l i e f , t h i s remedy would be less i n t r u s i v e , y e t perm i t NS, 

as the second r a i l r o a d , t o c o n s t r a i n CSX's r a t e s a t Dickerson and 

Morgantown, both of which otherwise would be c a p t i v e t o CSX. See 

Woodward VS a t 24-25. 
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CQNCLUSIQW 

The r e c o r d evidence i n t h i s proceeding demonstrates t h a t the 

proposed t r a n s a c t i o n e f f e c t i v e l y w i l l r e s u l t i n a monopoly i n 

two, and perhaps t h r e e markets. Accordingly, the Department 

urges the Board t o impose a p p t o p r i a t e c o n d i t i o n s as s p e c i f i e d i n 

t h i s f i n a l b r i e f t o a m e l i o r a t e or e l i m i n a t e t h i s loss of 

c o m p e t i t i o n . 

Respectful 

J o e l I . K l e i n 
A s s i s t a n t A t t o r n e y General 
A n t i t r u s t D i v i s i o n 

A. Douglas Melamed 
Deputy A s s i s t a n t A t t o r n e y General 

Constance K. Robinson 
D i r e c t o r of Operations 

Roger W. Fones 
Chief 
T r a n s p o r t a t i o n , Energy and 
A g r i c u l t u r e Section 

Donna N. Kooperstein 
A s s i s t a n t Chief 
T r a n s p o r t a t i o n , Energy and 
A g r i c u l t u r e Section 

ubmitted. 
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U.S. Departnent of J u s t i c e 
325 Seventh S t r e e t , N.W. 
Suite 500 
VJashington, D.C. 20530 
(202) 307-6357 

February 23, 1998 
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BRIEF OF THE 
UNITED STATES DEPARTMENT OF TRANSPORTATION 

I. INTRODUCTION 

This proceeding will change the face of rail transportation in the eastern 

United States. Two of the major Class 1 rail carriers in the East are seeking to acquire 

and divide up the third. In the consideration of such transactions, it is the role of the 

United States Department of Transportation ("DOT" or "Department") to provide 

"leadership in identifving and solving transportation problems" as well as "in the 

development of transportation policies and programs. " 49 U.S.C. §§ 101(b)(5) and 

301(2), respectively. In carrying out this general responsibility the Department seeks 

to piomote the long-term development of a balanced transportation system to serve 

the nation. DOT's participation in this and similar proceedings is one critical 

element in that efft>rt 

1 he iX'partment carefullv scrutinizes propo.scd railroad consolidations to 

ensure that lhey are consistent with the public interest. Thi instant transaction, if 

approveti, would lea\ e tw o principal rail systems covering the entire eastern United 

States. It IS the tirst constilidation in the East since the early 198()'s, and follows a 

long series of rail mergers in the West, all of which DOT has closely evaluated in 

order to determine their public interest impacts. The impacts from this transaction 



would extend to competition and service to shippers as well as to other critical 

subject areas, including the prospect for significant effects on safety, numerous 

communities, and rail passenger transportation. We have addressed such matters at 

iength in prior filings in this proceeding, but because of their importance they wil l 

be noted briefly herein as well. 

Finally, it must be underscored that rail consolidation proceedings require a 

"forward-looking assessment." ' That is inevitable, for the Board in these cases is 

attempting to review the likely effects of a proposed - not a completed - transaction 

as the agency determines its consistency with the public interest. The scope of that 

interest is broad indeed, embracing a transaction"s impacts on intramodal 

competition "'in the natitmal rail system." Sec 49 U.S.C. § 11324(b)(5). The lavv and 

sound policy combine, therefore, tt) necessitate that the pending transaction be 

ctinsidered nt)t t)niy in the ctmtext of the present ct)mpt)sititm of the railrt)ad 

industry in the United States, but also in light of the influence it may have cm that 

industry in the foreseeable future. ^ 

A. The Proceedings to Date 

By applicatit)n filed June 23,1997, CSX Corporation, CSX Transportatitm, Inc. 

(ct>llectively, "CSX""), Norfolk Southern Corptiration, Norft)lk Southern Railway 

Company (collectively, "NS" ), Ctmsolidated Rail Corporation, and Conrail, Inc. 

(collectively, "Ctmrail") have stmght apprtwal from the Surface Transportatitm Btiard 

("STB" or "Btiard" ) for: (1; the acquisiticm by CSX and NS of ctmtrol of Ctmrail, and 

(2) the divisitm of the assets of Conrail by and between CSX and NS. ^ 49 iJ.S.C. §§ 

11323 - 25. 

CSX operates apprtiximalely 18,500 route miles in 20 states east of the 

Mississippi River and in Ontario, Canada. CSX serves almtist every major 

metrtipolitan area in this vast region, including Chirago, St. Ltmis, Memphis, New 

Orleans, Philadelphia, Atlanta, Detroit, Washingion, and Miami, as well as many 

1 / Santa Fe Stmthern Pacific Ct>rp. - Ctmtrol - SPT Co.. 2 l.C.C. 2d 709, 744 
(1^86) ("SF/SP"). 

- / 1X")T notes, ftir example, lhat the Canadian National and lliintiis Central 
railrtiads have already aniuiunced plans to merge. 

^/ Ctmrail, CSX, and NS are referred to ctillectively herein as "Applicants."" 



tither ptiints. Majtir commtidities transptirted on CSX include ctial, automtibiles and 

auttimtibile parts, and chemicals; CSX is also a major carrier of ctm>tainer traffic. 

NS operates mtire than 14,200 route miles, also in 20 states and in Ontario. 

NS serves virtually every majtir market frtim Kansas City to Norfolk, Virginia and 

frtim New Orleans tti Buffalti, New Ytirk, including Chicagti, Memphis, St. Ltuiis, 

Detroit, Cincinnati, Cleveland, Atlanta, and many other points. Major ctimmtxiities 

carried by NS include chemicals, ctial, grain, and intermtidal traffic. 

Ctmrail tiperates apprtiximalely 10,500 miles of track in the Ntirthcast and 

Midwest. Its primary netwtirk forms a rtnigh " X " ctinnecting Chicagti, Indianapolis, 

and St. Ltiuis in the West with Boston, New York, Baltimtire, and Washingttm in the 

Fast; the majtir lines tif fhis system intersect in the Cleveland, Ohio area. Conrail 

alsti .serves Pittsburgh, Philadelphia, and Montreal, Canada. Major commtidities 

hauled by Ctmrail include ctial, metals and metallic prtiducts, and intermtidal traffic. 

I'oUowing a series tif competing bids ftir Ctmrail tendered by NS and CSX, the 

Applicants ultimately agreed that NS and CSX vvould pay approximately $10 billion 

ftir all tif Ctmrail's ctimmtm sttick. That sttick is now held in a voting trust. 1 he 

Applicants further agreed tti a detailed divisitm of Ctmrail's assets whereby NSand 

CSX wtmld btith expand thei"- systems by thtiusands of miles of track and reach 

getigraphic areas they have not previtiusly served. Stv CSX/NS-18, Verified 

Statement ("VS") of McClellan at 527-44; NSX/NS-19, VS Kalt at 3-26. 

In an unprecedented arrangement, th'> Applicants have agreed that both NS 

and CSX, as well as Ctmrail (in truncated form), will operate in stvcalled Shared 

Asset Areas (" SAAs" ) in northern New Jersey, southern New Jersey (including 

Philadelphia), und Detroit. CSX/NS-18, at 3-5, 46-49. -> The division of assets 

includes a divisitm of existing cmt'acts between Conrail and shippers: thtise that 

entail transptirtatitm .services that can tmlv be perftirmed by either NS or CSX (but 

ntlt both) after ctinsummatitin of the transaction will be assumed by th ~t carrier, and 

those that could be handled by both CSX and NS after consummation will be 

allticated by the twti carriers between themselves. The Btiard accepted the 

application tor ctmsiderafitin bv Decisitin Nti. 12, .served Julv 23, 1*̂ 97. 

"*/ The Applicants alsti proptise lo establish similar areas in vvhich btith CSX and 
NS wil l tiperate; these include the Monongahela ctial fields in Pennsylvania and 
West Virginia, and a ptirt facility in Ashtabula 1 larbtir (Ohio) tm Lake Erie. 
CSX/NS-18.>t49-52. 



Mindful tif these complicating factors and the densely populated and heavily 

industrialized areas into which NS and CSX wtiui>. be expanding, the Btiard 

required the preparatitm tif an environmental impact statement ("EIS"), in fulfillment 

of its tibligatitins under the Natitmal Envirtinmental Protection Act, (" NEPA"). 42 

U.S.C. §§ 4231 t'f acq.; Decision Nti. 6, served May 30,1997. A staff unit of the STB, 

the Sectitm of Envirtmmentai Analysis ('"SEA "), with input from the Applicants and 

many interested public and private parties, issued a draft environmental impact 

statement ("DEIS") tin December 12, 1997. "̂ he DEIS attempted to identify the likely 

effects of the transaction tin many aspects tif the human environment, including 

railrtiad safety, ctimmunities facing increased rail traffic, and rail }M wenger carriage. 

On February 2, 19W, numertius parties, including DOT, submitted comments on the 

DEIS. The SEA is ntiw preparing a final EIS to recommend to the Btiard; it is 

.scheduled tti be ctimplete in April or May tif this year. 

B. The Ptisititms tif the Parties 

The Applicants submit that the pending transactitin will bring the public 

substantial benefits in the form of extended single line service, increased intramodal 

and intermtidal ctimpetition, reduced pollution (primarily through the diversion of 

traffic frtim mottir carriers), and enhanced vehicular and rail operating safety. 

CSX/NS-18 at 16-18, 22, and VS Gtitide at 331-38, VS Sntiw at 311-18. They quantify 

the value tif these benefits at tiver $1 billion. Ti e application is supported by 14 

states, 85 railrtiads, hundreds of public tifficials, and thousands tif shippers. 

The Applicants also contend that they have remedied the few areas in which 

rail competititm would otherwise suffer frtim the acquisititm, that their operati ms 

vvill nol adversely affect intercity tir ctimmuter rail passenger service, and that they 

liave met mtist tif the majtir ctmcerns expressed by some shippers thrtiugh an 

agreement with the Natitmal Industrial Transportation League ('"NITL"). NS and 

CSX have al.sti critit ized significant ptirtions tif the DEIS. SVv NS Comments tm DEIS 

(undesignated); C'̂ X Comments tm DEIS (undesignated). 

Olher parties dispute this view tif the nature and extent of he application's 

impact. Numertius public and private btidies contend that, by intrtiducing railrtiad 

competition tti shippers located vvithin the SAAs, the transaction threatens tti 

disadvantage ship|..ers outside of these favtired areas, vvho vvill continue tti receive 

service from only a single carrier. E.y;., the Erie-Niagara Rail Steering Committee, 

the New York Economic Development Corporation, and the Coalition of Northeast 



Gtivernors. Such parties seek the creatitin of additional SAAs or their equivalent to 

resttire the ctimpetitive equilibrium. 

The United States Department tif Justice ("IX)J'") ackntiwledgcs that the 

transactum would create new ctimpetititm, but it also identifies three markets 

invtilving coal-fired ptiwer plants that would Itise rail ctimpetition. Several utility 

ctimpanies (cy;., Indianapolis Power & Light ("IPL'") and Pottimac Electric Power 

Ctimpany ("PEPCO"")) expressed substantially identical concerns, as did parties in 

the Ttiledti, Ohiti area (e.y;., AK Steel and the Toledti-Lukas County Port Authority). 

Cither shipper organizatitms and their members empnasize that the 

ctimpetitive bidding between NS and CSX ultimately resulted in their payment tif 

billitins tif dtillars in excess tif the tiriginal prevailing market price ftir Ctmrail's sttick. 

L.y;., NITL 7 at 1.5-27 (Natitmal industrial Transportatitm League), 42-48; GPU-02, VS 

Crowley at 6-22 (GPU Generatitin, Inc.); ACE, et al.,-18 at 32-49. They are 

concerned that in tirder to sorvice the debt tm this enormous " acquisititm premium," 

NS and CSX wil l seek to raise rates tir reduce service to shippers that do not enjoy 

the benefit tif intramtidal tir intermtidal ctimpetititm. Jd. Such parties would have 

the Btiard exclude the premium frtim NS and CSX regulatory ctist bases, sti that the 

premium wtiuld not affect calculatitms tif their revenue adequacy tir the outctime of 

rate reastinableness cases invtilv ing these carriers. Jd. 

The NITL tiriginally expressed significant ctmcern with a number tif aspects 

of the transaclitm, including the Itiss of single-line service by some shippers, the 

allticatitin tif ctmtracts between NS and CSX and doubts about the viability, 

acctuintability, and safety tif operations by multiple railrtiads in the SAAs. An 

agreement with the Applicants has caused NITL to withdraw its tipptisitum in each 

of these areas. CSX/NS-176, Appendix B. This agreement preserves ftir three years 

rail rates for shippers losing single-line service, prtivides arbitration for shippers 

dissatisfied with the service tif the carrier to whom their contracts with Conrail are 

assigned, requires CSX and NS to provide additional informatitm and take specific 

steps in preparatitm ftir operations in the SAAs, imptises reporting requirements, 

and prtiptises a three year tiversight peritid by the Btiard. Jd. NITL, however, has 

rt>served its right to ctmtinue to try and negole the perceived effects of the fmancial 

' ' / Atlantic City Electric Co. and Indianapolis Power & Light initially submitted 
joint filings using the "ACE " designation. Atl.intic City Electric Co. subsequeritly 
withdrew frtim the case, bul Indianaptilis Ptiwer & Light has ntit. 



premium paid for Conrail sttick. 

Althtiugh stime commuter railroads have decided to supptirt the applicatitm 

after reaching agreement with the Applicants {e.y;., the Massachusetts Bay 

Transptirtatitm Authority and the Maryland Department tif Transportatitm), several 

other ctimmuter tiperators and Am.trak continue to believe that the transactitin could 

impair their ability to offer reliable service, tti offer new service, or to extend their 

tiperatitins. Str Virginia Railway Express Corp., New Jersey Transit Corp., and the 

Stiutheastem Pennsylvania Transportation Authority. 

Most of the major rail labor organizations continue to tipptise the transactitin, 

including the Allied Rail Unitms ("ARU"), the Transptirtation Ctimmunicatitms 

Internatitinal Unitin (""TCU"'), the Internatitinai Assticiatitm of \lachinists ("1AM"), 

and the Transportatitm Trades Department, AFL-CIO ("TTD"'). They ctmtinue tti 

express ctmcerns about the perstmal, tiperatitmal, and safety impacts of expected jtib 

reductitins and ftirced relticaiitins, abrtigatitin of ctillective bargaining agreements, 

and di.ssatisfactitin wilh what they perceive to be the increasingly illusory nature of 

Iradititinal labtir prtitectitm measures. Sc*' ARU-23; TCU-6; lAM-4; TTD-3. The 

Brotherhtitid tif Ltictimotive Engineers ('"BLE") and the United Transportatitm Union 

('"UTU") are the only rail unions that have offered support for the transaction. 

Several smaller (Class 111) railroads ctmtend that ctinsummatitin of the 

transaction will divert sufficient traffic to jeopardize their ability to provide essential 

rail services tti shippers. L.y , Ann Arbtir Railrtiad, New England Central Railrtiad, 

and Indiana Southern Railroad. Ftir the most part these carriers request that the 

Board grant them trackage rights tti gain access tti new sources of revenue in tirder 

ttl prevent this outcome. 

The Department in its participation to date has concentrated tin the 

transaction"s implicatitins for rail safety. DOT-1 thrtiugh DOT-5. Working with the 

Applicants, the Federal Railrtiad Administration (' FRA"") has brought its safety 

expertise tti bear in the prtiductitm tif detailed safely integration plans ("SIPs"). 

The.se dticuments and related ctimmitments from the Applicants adequately .•'ddress 

•V The UTU"s support is ctmdititmal. UTU-6. 

^/ An essential rail service is tme for vvhich there is sufficient public need but for 
which adequate alternative transportatitm is u.iavailable. 49 C F.R. § 
1180.1(c)(2)(iii) 



safety concerns in DC^T's view. 

II. SUMMARY OF ARGUMENT 

The pending transactitin htilds the prospect of expanding intramodal rail 

competition tti an extent ntit seen before in rail ctinstilidatitm prticeedings. It ptises 

relatively few competitive difficulties, althtiugh thtise that have been identified must 

be addressed. Operatitms in the Shared Asset Areas, through which much c>f this 

expansitm is tti take place, raise their tiwn questitms in .stime tif the mtist imptirtant 

markets in the natitin. Because these canntit ntiw be answered with ctinfidence, it is 

critical that the Btiard mtinitor develtipments in the SAAs and consider ctirrective 

action shtiuld that bectime necessary. 

The pending transactitin also po.ses unprecedented ptitential impacts on 

safety, tin ctimmunity life, and tin passenger rail tiperatitins. The Department has 

wtirketi cltisely with the Applicants tti ensure that safety remains the mtist important 

ctinsideratitin in the implementation tif their verv complex integratitm plans. We 

have alsti reviewed thti.se plans and found that the prtijected increases and 

reroutings tif rail traffic may degrade the qualitv tif life in particular communities in 

terms tif health, ntiise, vehicular delays, and tither indicia. The tiperation of freight 

and ctimmuter and intercity passenger lines in the ntirtheastern U.S. tin the same 

tracks requires cltise ctitirdinatitm lo ensure safe and reliable service. I ' l udence 

dict.ites a period of oversight to ensure that this ctmperatitin ctmtinues. 

As noted in our comments tm the DEIS, 1X>T submits that the single best way 

ttl reduce or eliminate tnany tif the ptitential adverse consequences at risk is to 

encourage the Applicants and the affected parties to continue to restihe potential 

problems among themselves. DOT-5. They have the mtist at stake and are mtist 

familiar vvith the circumstancts in each case. Indeed, a significant rumber tif private 

agreements already have been rtMch.ed. But majtir points of contention ctmtinue lo 

exist (particularly in the areas centered in Cleveland, Ohio and New York Citv), and 

the Btv .1 can and shtiuld enctiurage this prticess. Ctmtinued tiversight is essential 

liere, ttm, tti gauge (and if nece.s.sarv mitigate) the true impacts tif the transaclitm and 

Ul prtitect the public interest in viable, efficient r.ul transpttrtatitm. 

Mtireover, the applicatitm tif standard labor protection measures in past 

merger cases has resulted in less prtitection than vve believe vvas intendetl. DOT 

urges the Board to clarify the nature and extent of any apprtival it may grant here, so 
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that railrtiad wtirkers are better able tti negotiate agreements and secure the benefits 

that the law afftirds them. 

I'inally, shippers whose contracts with Ctmrail contain clauses that would 

otherwise prevent their assignment to CSX or NS shtmld be able to chotise which tif 

these carriers actually performs the terms tif the contracts, when either carrier can dti 

stl. 

The Department concludes that the pending transaction can be rendered 

consistent with the public interest, and .sti warrant apprtival, by the judicious 

exercise tif the Btiard's ctinditioning power. Traditional measures to restore Itist 

ctimpetititm are required. Sti, ttiti, is a significant period of tiversight. Only by the 

Btiard's retaining jurisdictitin, mtinitoring the actual ctmsequences of this mtist 

ambititnis transactitin, and remaining open tti demtinstratitins of adverse impacts 

and imptisititin tif mitigatitm measures, vvhere apprtipriate, can the pending 

application be deemed ctmsistent with the public interest. 

Ili, APPLICABLE STANDARDS 

Federa! lavv requires the Board to approve consolidations involving Class I 

railrtiads that it finds tti be "consistent with the public interest." 49 U.S.C. § 11324(c). 

Statuttiry prtivisitins and agency precedent further define that broad standard. ^ The 

statute expressly directs the STB in its consideration of the public interest to take into 

•iccount the ftilltiwing factiirs in the ctmtext tif a propti.sed merger: (1) the effeci tif 

the prtiptised transactitin tin the adequacy tif transptirtatitm tti the public; (2) the 

effect on the public interest of including or failing tti include other rail carriers in the 

area involved in the prtiposed transaction; (3) the total fixed charges that result frttm 

t!ie proptised transactitin; (4) the interest of carrier empltiyees affected by the 

proptised transaction; and (5) whether the proptised transaction wtmld have an 

adverse effect on ctimpetititm amtmg rail carriers in the affected region or in the 

natitmal rail system. 4<-) U.S.C. § 11324(b). i>ee Finance Dticket No. 32760, Union 

Pacific Corp., Union Pacific Railrtiad Co.. and Missouri Pacific Railrtiad Cti. -

^ / The Interstate Ctmimerce Commissitm Termination .Act created the STB and 
preserved Interstate Ctimmerce Ctimmission ('"ICC" ) prtv'cdent and made that 
precedent applicable Iti the STB unless and until changed by the Btiard. Sectitm 
204(a) of P.L. No. 1(14-88. 



Contrtil and Merger - Southern I'acific Transportation Ctv. St Ltuiis Stiuthwestern 

Railway Co.. SPCSC Corp.. and the Denver Riti Grande Western Railroad Cti., 

Decisitin No. 44 (served August 12, 1996) (slip tipinitin) (""UP/SP") at 99; Finance 

Dticket Nti. 32549, Burlington Ntirthern. Inc. and Burlingttm Northern Railrtiad Cti. 

-. Control and Merger - San' i Fe Pacific Ctirp. and the .Mchistm. Ttipeka and Santa 

Fe Railway Co. (served August 15, 1995) (slip tipinion) (""BN/SF"') at 51; Finance 

Dticket Nti. 32133, Union Pacific Corp Unitm Pacific Railrtiad Co. and Misstiuri 

Pacific Railrtiad tti Ctmlrtil - Chicago and North Western Transptirtation Co. and 

Chicagti and Ntirth Western Railvvay Co. (served March 7,1995) (slip opinion), 

(""UP/CNW") at 53; Financ, Dticket Nti. 32133, Unitm Pacific Corp.. Unitm Pacific 

Railrtiad Cti. and Missouri Pacific Railrtiad Co. - Ctmtrtil - Mis.>oiiri-Kansas-Texas 

Railrtiad. 4 l.C.C. 2d 409, 426 (1988) ("UP/MKT"'), fet. fiir review di^nii^^ed si(/> mmi., 

Railway Labor Executive Assn. v. I C C . 883 F.2d 1079 (D.C. Cir. 1989). 

The statute also lists 15 elements that ttigether establish as the nation's rail 

transportation policy an emphatic " reliance tin competitive forces, not government 

regulatitin, to mtiderate railrtiad actions and to promote efficiency." UP/MKT, 4 

l.C.C. 2d at 427 (citatitm omitted); st^ ajsii BN/SF. slip op. at 52; UP/CNW. slip tip. 

at 54. This reliance tin ctimpetitive ftirces undersctires the important role played by 

antitrust principles in the agency"s consideratitm of merger cases. Si^ McLean 

Trucking Cti. v. United Stales, 321 U.S. 67, 87 (1944); BN/SF. slip tip. at 52-53; 

UP/CNW. slip op. at 54; UP/MKT. 4 l.C.C. 2d at 427. While the Btiard (like the ICC 

before it) dties ntit sit as an antitrust court, its tibligatitins under the law s public 

interest standard require it to engage in a balancing of a transaction's potential 

public benefits against its potential public harms, including the loss of competititm. 

Railrtiad Constilidation Prticedtires. 363 l.C.C. 784 (1981), codified at 49 C.F.R, § 

1 iSO.l. 1" 

Public benefits derive from operating efficiencies and marketing 

tipptirtunities that can make the constilidated carrier a more formidable competitor. 

BN/SF, slip tip, at 51; UP/CNW. slip OP. at 56; UP/MKT. 4 l.C.C. 2d at 428. Public 

* /̂ The statute immunizes frtim the antitrust laws and tither laws, as necessary, 
tran.sactions apprin ed by the STB. 49 U.S.C § 11321(a). 

'^V The STB in particular fticuses on intramtidal competition where long-haul 
mtivements of bulk commtidities are concerned. 49 CF,R, § 1180,l(c)(2)(i). 
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harm in merger cases historically has most often arisen from significant reductions 

in ctimpetititm and seritius threats tti an unaffiliated rail carrier's ability to provide 

essential services, FL In this prticecding, public harm is threatened in ntin-

tradititmal ways as well. 

Moietiver the Btiard has bmad authority to impose conditions on its apprtival 

of a merger proptisal in order to ensure that •he public interest standard is met. 49 

U.S.C. § 11324(c). Applicable precedent recognizes that conditions may reduce the 

benefits of a merger, however, and thus conditions are imptised to mitigate public 

harm tmly when specified criteria are met. In the face of merger-induced reductions 

in competition tir a Itiss tif essential services, corrective ctmdititms are apprtipriate 

when they will (1) effectively amelitirate the adverse effects, (2) be operationally 

feasible, and (3) prtiduce public benefits that outweigh any reductions they might 

engender in the public benefits prtiduced by the transactitin. Unitm Pacific -

Ctmtrol - Mis.stiuri Pacific: Western Pacific, 366 l.C.C 459. 562-65 (1982) ( "Union 

Pacific Case"): 4M CF.R. § 1180.1(d)(1). Stv also BN/SF. slip tip. at 55-56. These 

standards are also appropriate for mitigating environmental and other adverse 

effects of rail consolidatitms. Sec UP/SP. slip op. at 221-23; Finance Dticket 32760, 

UP/SP Merger - Wichita Mitigatitm Study, Preliminary Mitigation Plan at 2-3, 2-4; 

UP/SP Merger - Reno Mitigatitm Study, Final Mitigation Plan at 2-2. 

IV. THE PROPOSED TRANSACTION WARRANTS APPROVAL ONLY IF 
APPROPRIATE CONDITIONS ARE IMPOSED TO MITIGATE 
THREATENED PUBLIC HARM 

As noted earlier, the pending transaction is unprecedented in many respects. 

The financial burdens undertaken, the implicatitins tif dividing tme Class 1 railrtiad 

between two tithers and of intrtiducing multiple rail cai riers intti areas long served 

b\' only tine, wtuild altme be suflicient Iti require unusual scrutiny. The fact that the 

effects of the transactitin will be directly felt in sor of the most densely populated, 

heavilv industrialized communities in the natitm only adds to the necessity for a 

mtist careful analysis. Because these effects include, but extend far beytind, the 

Ctimpetitive sphere, .sti, loti, must the prtiper scope tif inquiry. 

T he Btiard has acknowledged this throughout the prticeeding, by insisting 

uptm an adequate prticedural schedule, by directing the preparation tif an EIS, anti 

by requiring the submissitm of detailed safety integration plans to govern the 
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implementatitm tif the Applicants" tiperatitins following any apprtival. These 

precautions have btirne fruit; they have identified threatened harms tti the public 

interest. Applicable precedent demands ctirrtxtive ctmdititms when a pending 

ctinstilidatitm threatens harm tti ctimpetititm tir essential services. So, too, in this 

case must tht' Btiard also mitigate harms tti tither facets tif the public interest posed 

by the transactitin. Only in this fashitin can the application be rendered consistent 

vvith the public interest and warrant apprtival. The Department summarizes beltiw 

the harm that, in tiur view, necessitates exercise of the STB s ctmdititining ptiwer, ' ' 

A. Safety 

The Department's prim.ary concern in this prticeeding has been to ensure that 

the proptised acquisition, if approved, will be implemented in a safe manner FRA 

has been working vvith the Applicants tti prepare and review the SlFs required by 

the STB, and tti secure detailed ctimmitments of the restiurces and steps nt.'cessary to 

implement them prtiperly. 

1. Ctirptirate Culture 

A railrtiad s attitudes and practices - its "corptirate culture" - with respect to 

safe tiperatitins can be a cause ftir ctmcern. When different cultures ctime ttigether, 

as in the merger of tvvo large carriers, the implicatitins of failing tti address 

intiividual deficiencies and tti plan for a harmtinious integration can be devastating. 

The performance of the Unitm Pacific railrtiad ftilltiwing its merger vvith the 

Southern Pacific stands as a stark example in terms tif both safety and service . 

In the Department's view, Unitm Pacific management totik a primarily 

prtiductivity-driven approach to implementing its merger, rather then tme fticusing 

on perstmal and corporate safety. DOT-3, and VS of Edward English at 14. Ftir 

example, dispatcher perftirmance at UP was gauged by the number tif train 

mtn ements rather than the safety record tif the operatitm. The manner and extent 

ttl which labor ftirces were reduced at the tiutset of the merger led to a shortage of 

over 1,500 train and engine, mechanical, dispatching and supervisorv personnel and 

1'/ DOT expres.ses nti tipinitin on the issues in this prticeeding not addressed 
herein. 

' - / This course was alsti evident in the performance and safety problems which 
tolltiwed UP's 1995 acquisition tif the Chicago and North Westem railroad. 
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what has been described as a virtual "meltdtiwn" in service performance. Mtire 

significantly, these and other merger-related decisions led to several major incidents 

that resulted in injuries, loss of life, and property damage. Jti- UP/SP has yet to 

fully rectiver frtim the ctmsequences tif the;se ctirporate culture-related prtiblems. 

DOT has thereftire been extremely etmcerned about the corporate cultures tif 

CSX and NS and the manner in which these carriers intend to implement their 

transactitin folltiwing any approval lhat they receive frtim the Btiard. FRA expended 

substantial restiurces in preparing its ftirmal Safety Assessment tif CSX/NS 

Prtiptised Acquisition tif Ctmrail. nOT-3, VS English. In addititm to a detailed 

evaluatitm of the Applicants' prtiptised tiperating plans and an analytitral risk 

assessment, FRA alsti cltisely examined the Applicants' differing ctirptirate cultures. 

As a result of a review of CSX practices ctinducted in 1997, FRA identified 

specific ctmcerns with CSX's safety culture, including a lack of commitment to safety 

at the Itical supervisor level, Jd, at 15, FRA alsti ftiund a widespread perceptitin by 

empltiyees that harassment and intimidatitm existed at many Itications tm the CSX 

system. Similarly, NS historically has had a very strtmg sense of identity and 

ctinfidence in ctirptirate ptilicies, which has been reflected in the company's attitude 

ttiward safety. This in stime respects may have led NS management to hold rigidly 

ttl its tiwn rules and practices, and a ctmsequent failure to acknowledge that NS may 

r.tit in everv instance already follow tlie "best practices" in the industry. 

DOT is pleased to report that the Applicants hav e made great improvements 

tin this sctire, The\' have demc> Crated their commitment to resolving the cultural 

prtiblems by hiring .several Ctmrail senior m.anagers to wtuk vvith CSX, NS, and in 

the SAAs. They have wtirked vvith FRA cltisely, they ctmtinue to do sti, and they are 

ttl be commiMided. VVe offer beltiw specific examples of their prtigress. Because FRA 

intends tti mtinitor vigilantly the Applicants' safety performance, in our view safety 

is no longer an issiie with which the Board need be concerned. 

2. CSX 

CSX has already established a "Safety Culture Planning Team" to review 

existing prtigrams and ptissible new prtigrams, and tti lead a safety culture 

reinventitm efftirt. The carrier has alsti pledged that within the first year following 

apprtival tif the acquisition it vvill integrate the "best practices" of both Conrail and 

CSX related tti safely cultures. CSX will adopt stime form of Ctmrail's "B-Safe " 

safety program, which has been used by Conrail to effectively perform job, 
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behavioral, and environmental safety tibservations, identify problem areas, and 

communicate issues tti perstinnel. CSX also pledged to develop a standardized 

safety cultural enrichment action plan based uptm ctillaboratitin vvith rail labtir and 

the I RA. 

MoriHiver, CSX will implement a series of listening sessions with field 

managers and labtir tti better understand Ctmrail views on safety culture issues and 

fti reinforce tvvti-way ctimmunicatitms. CSX is alsti developing an "ombudsman" 

prticess ttl dticument, handle, and follow-up on ntm-rtuitine ernployee concerns, and 

plans to review its Operatitms Center vvith dispatchers, supervistirs, and tifficers to 

devekip an imprtivement plan. CSX plans tti extend its existing Senitir Staff Site 

Visit program tti allticated Conrail territory starting in early 1998. CSX will pursue 

active training prtigrams ftir all tif its acquired ftirces frtim Ctmrail where training 

needs are identified. Finally, CSX will extend its "Empltiyee Quality tif Life" 

prtigrams to Conrail-acquired perstinnel. 

3. NS 

NS has retained a safety ctinsultant vvho has inspected Conrail facilities tti be 

acquired by NS and whti has tiffered rectimmendatitms ftir their integratitm. NS has 

adopted the "Six Tenets of Safety" identified by that consultant, and has pledged tt) 

inctirporate them ftir all property tti be acquired from Conrail. NS alsti apptiinted a 

Vice President vvith full time responsibilities for implementation planning. The 

carrier has established direct dialogue vvith Ctmrail officers through frequent 

tibservation and planning meetings, field trips, staff meetings, and the distribution 

tif a publicatitm tti nmst Ctmrail empltivees every twti mtinths. 

If the propti-sed acquisititm is apprtived, NS plans to have in place prior to the 

closing date a new Northeast Region Safety Committee tti represent the acquired 

Ctmrail lines. NS expects to quickly establish an umbrella ctimmittee system for the 

ftirmer tUnrail district/ltical empltiyee ctimmittees and divisitinal and regitmal 

ctimmittees. NS expects tti htmtir ftir a time Ctmrail's ctimmitments to a prtigram 

rewarding its empltiyees for superitir safety perftirmance ("Safety Shares"), and then 

extend its tnvn Safetv Incentive Plan in the first full calendar year after the cltising 

date. 
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4. Safety Integratitm Plans 

It bears repeating that the Applicants have wtirked cltisely with the FRA to 

prtiduce the SIPs previtiusly filed in this prticeeding. VVith the use tif merger-related 

Safety Integratitm Plan Guidelines develtiped by FRA specifically ftir this purptise, 

the ,\pplicaiils have addressi>d all tif the safety ctmcerns identified by FPA As 

ntited, suhsequent to the initial filing of the SIPs, a SIP review team (made up of FRA 

experts and representatives frtim each Applicant) has worked to prepare ftir the 

implementatitm tif the SIPs by the Applicants under the supervisitin of FRA, in the 

event that the STB apprtn es the prtiptised transactitin. D O l wishes to emphasize 

again that each tif the Applicants has ctniperated fully vvith FRA and continues tti dti 

stl, anti we highly ctimmend their efftirts. The Department is ntiw satisfied that each 

Applicant has systematically ctmsidered all potentially significant sources tif 

increa.sed .safety risk, and has adtipted stiund prticedures ftir implementing this 

tran.sactitin. I'ursuant to its plenary safety tiversight authority, FRA wil l continue tti 

wtirk actively with the Applicants thrtiughtiut that prticess. 

5. Safety and Service 

Recent histtiry and the circumstances of this ca.se require that the Department 

join with tlie Applicants, shippers, and tithers in seeking to avtiid service problems 

tif the tvpe that have ticcurred and that ctmtinue tti ticcur in the western U.S. 

folltiwing the UP/SP merger. Severe ctnigestitm and related service difficulties have 

resuitetl largely frtim unanticipated complicatitms vvith integrating the UP anti the 

Sl'. File operating difficulties ftilltiwing the merger led directly to significant 

railrtiad safety shtirtfalls resulting in a sharp increase in rail accitlcnts and fatalities. 

Integrating twti large tirganizations with tlifferent histories, cultures . and 

operahng prticedures presents a management challenge tif the highest tirder. In the 

UP/SP case, prtivision tif the mtist extensive trackage rights ever granted, instead tif 

divestiture, may have contributed to the operatmnal complexitii>s resulting in both 

service and safety tlegradatitm. 

The Department, in tieveloping SIPs vvith both CSX and NS, has insistetl on 

specific emphasis, identihcatitm, and re.stilutitm tif tiperating culture issues. DOT 

believes that through its continued m ersight of the SIP implement ititm prticess, we 

will have greater opportunities to identify operational ctmcerns, as well as safety 

issues, pritir tti any negative impact on the public interest. The Department intends 

ttl Wtirk with the STB vvith regard tti any such operational information developed 
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thrtiugh the SIP prticess, in tirder tti help assure that unforeseen contingencies dti ntit 

overwhelm the mtist carefully prepared plans. 

DOT is etmcerned that mitigation measures required to address various 

impacts tif the pending transactitin, particularly measures ntit arrived at by means of 

vtiluntary agreements, ntit bectime threats to safety tir potential sources of 

disruptitin. In cases where rail service could suffer tti a significant • xtent or where 

tiperatitmal changes are deferred as the result of, say, ctinstructitm tif particular 

mitigatitm prttject.s, there is a potential ftir creating bottlenecks with seritius 

implicatitins ftir natitmal rail service and safety. The Department understands that 

the implementatitm of SIPs mav need to be mtidified to address new safety issues 

presented by any such measures, and wil l wtirk with the Applicants in this regard. 

Assuming adoptitm of apprtipriate and feasible mitigation measures, the 

Btiard shtiuld clarify that it is the Applicants' responsibility to provide safe and 

reliable rail service from the first day of their operations. 

B. Community Impacts 

I . Ohiti and Indiana 

The rtvord in this case identifies several communities ctmcentr ited in the 

Midwest (;,c,,, Cleveland, Ohio and the surtounding area and northwest Indiana) 

that face the prtispect of significant increases in rail traffic as a result tif this 

transactitin. The DEIS has dticumented the extent tif some tif the ctmsequences tif 

this ctimmerce, but it has failed to Iticate several tither ctimmunities in similar 

circumstances. I )OT-5. DOT continues to urge the Btiard to do all that it can tti 

enctiurage the Applicants and the affected communities to reach mutually 

satisfacttiry mitigatitm measures. There has been significant prtigress using this 

approach, and there is reason to trust that, properly nurtured, it will continue. 

CX ersight is necessary, however, to ensure that all significant impacts have been 

addressed and prtiperly mitigated. In some cases, as rectignized by the Applicants 

ihemselves, this mav require gratie separatitms and tither ctmstruction prvijects. 

DFIS, Appendix S. 

In northeastern Ohiti, 1X~)T is concerned that an agreement he reached in a 

timely manner because this are.i is the key tvi the entire transactitin. The majtir rail 

routes tif Ctmrail being allticated tti CSX and NS in this transactitin form an "X," one 

leg of which is the Ctmrail lines frtun Btiston and New York City (via Albany) to St. 
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Louis, and the tither of vvhich is the lines from New York (via Philadelphia) to 

Chicagti. The cross-ptiint of the Ctmrail "X" is in the Greater Cleveland area. One of 

the core ctu.cepts of the transactitm's alltication tif the Ctin'^ail routes is that CSX wil l 

take the first-named leg of the " \ " . and NS vvill take the tither leg. The "X" wil l no 

Itinger be operated as part tif a single system, but the tvvo legs tif the " \ " vvill be 

operated tin a ctimpetitive basis by the twti carriers. CSX Comments on the DEIS, at 

121. 

In the aggregate, NS and CSX intend tti tiperate approximately 120 trains per 

day tin the two branches tif the "X" thrtiugh Cleveland. It should be ntited that the 

pending transactitin vvill ntit materially change the number tif trains traversing 

Cleveland tm "Day One" (althtiugh traffic may ultimately increase in Cleveland, as 

elsewhere, tm the CSX and NS systems as the benefits tif the transactitin generate 

added business, including the diversion of freight from truck to rail). Hovvever, 

rather than tiperatitins at the center tif the "X" being ctKirdinatea by a single railroad 

tiperating in its tiverall best ectmtimic interest, twti rivals wil l be liirecting their 

competing services. These carriers have proptised operating plans and allocations tif 

rtiutes in the Cleveland area that will permit each of the twti tti tiperate without 

interference frtim the tither. Were such interference tti occur, htiwever, there would 

exist the potential for a deterioratitin of service similar in sctipe and duration tti that 

in the West ftillowing the UP/SP merger, and ptissibly more difficult to cure. Jd. at 

121-122. 

I he original application calls ftu CSX to tiperate in the Cleveland area 

principally tn f r the Short Line and for NS tti tiperate here principally tiver the Lake 

Shtue l ine. Jd. NS wtuild alsti ctmtinue tti tiperate its existing line thrtrngh 

Cleveland and the ftirmer Pennsylvania Railrtiad Line frtim Pittsburgh and / lliance, 

Ohiti lo the ctmnectitin with the Lake Shtire Line near dtiwnttivvn Cleveland. As a 

result tif this allocatitm, .several ctimmunities vvill see increased train traffic in some 

cases substantially increased train traffic. The Applicants' tiriginal prtiposal wtiuld 

rtiute CSX traffic over the Short Line, a line currentlv lightly used. Train traffic 

increases wtuild impact neighbtirhtitids in Clevelantl and East Cleveland as well as 

certain sensitive areas in the University Circle area. NS traffic increases over its 

current rtuite would affed neighborhtitids in Cleveland, East Cleveland, Lakevvtnid, 

Bay Village and Rocky River. This rtiute has a large number tif at-grade highway 

crtissings. 

NS has prtiposed to mitigate the problem caused by increases in its trains by 
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using certain connectitins in Cleveland and/or Vermilion, Ohiti. Û EIS, Appendix S. 

CSX has proptised ntiise mitigatitm for the Short Line tiperatitins in Cleveland and 

certain other measures in East Cleveland. The City of Cleveland has proposed to 

reverse or "flip" the original allticatitm of lines, giving NS the Short Line and CSX 

the Lake Shtire Line. This tiptitin wtiuld reduce train traffic impacts frtim the Shtirt 

Line in East Cleveland and adjacent areas of C leveland, but would require an 

tiverpass in Berea, Ohiti tti separate the NS and CSX lines, since an at-grade crtissing 

tif the twti rail lines (vvhich vvould handle more than 100 trains a tlay) wtiuld ntit be 

practical. 

Negotiatitms amtmg the railrtiads and the varitius ctimmunities ctmtinue, and 

DĈ T sincerely htipes that they vvill reach agreement. While we have elsewhere 

stated our tiverall ctmcerns about the Applicants' resptinsibility tti prtivide safe and 

reliable rail service, it shtiuld be stressed that operations in the Cleveland area — the 

center of the "X"" where CSX and NS systems would intersect - have potential 

ctmsequences for safe and efficient rail service elsewhere in the natitin. 

The Department ctintinues to urge the Btiard to clarify the mitigatitm required 

if agreements are ntit reached. As part tif its ctmsideratitm, the Btiard shtiuld assess 

the impact on the natitmal transportation system tif requirements or ctmditions that 

interfere witli safe and efficient train tiperatitins. We also urge the STB to direct the 

Applicants and Cleveland area ctimmunities to exert their best etft^rts tti reach 

agreements that wtiuld remedy the effects of the transactitin in the larger Cleveland 

aiea. If agreemenf is ntit reached, tif ctuirse, the Btiard as a condititm of apprtival of 

the transactitin should impose necessary measures tti mitigate identified 

environmental impacts, withtiut adversely affecting rail service and safety. 

2. New York City 

In the New Ytuk/New Jersey region, the transaction raises substantial public 

interest and environmental ctmcerns. The .^pplicants ctmtend that by prtividing 

railrtiad ctimpetititm in northern New Jersey, the SAA vvill divert to rail certain Itmg-

distance truck traftic, thereby reducing congestitm and air pollutitm in the eastern 

U.S. CSX/NS-18, VS CKitide at 15; CSX/NS-176, at MC-13. This argument, htiwever, 

tails to take intti acctuint the specihc impacts of the transactitin to the areas east tif 

the 1 ludstm River -- in particular New York City and Long Islmd. 

In these ctimmunities, inadequate rail access (vvhich the applicatitm dties not 

remedy) means that the transaction is likely Iti prompt increased truck traffic in 
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already ctingested and envirtmmentally degraded areas. Ftir this reastin, and in light 

tif the strting public interest in maintaining and imprtiving rail access to this 

ptipulous region, the Department urges the Btiard tti require the Applicants tti wtirk 

with affected communities tti prtiduce a plan tti mitigate the transactitm's adverse 

environmental impacts. If the Applicants and the affected communities canntit 

agree uptm such a plan, the Btiard shtiuld tirder specific ctirrective actitm. 

Apprtiximately 12 millitm petiple live in areas tif New York State east tif the 

1 Iudson River. Trucking ntiw has a virtual numtipoly in fre.ght transptirtatitm in 

this area of the State. The share tif New York City, Long Island, and southern 

Ctinnecticut intercity freight that travels by rail is 2.8 percent; by contrast, on a 

national basis rail handles a grtiwing 40 percent tif such traffic. Kebuttal Statements 

Suhmitted tm Behalf tif the Ctingressitinal Delegatitm (January 12, 1998) 

(undesignated) ("Ctingre.ssitinal Rebuttal"), VS tif Galligan at 13. This has significant 

envirtinmental repercussions. Acctirding tti statements by the Directtir of the 

Maytir's Office of Transptirtation for the City of New York, 

nearly 5(),()()0 frucks crtiss the City's bridges and tunnels daily. These 
trucks are then rtnited tm tmlv three major truck rtiutes that must prtivitie 
access to the New Ytirk City, Ltmg Islantl, and Southern New England 
markets. Flndemic traffic ctmgestitm, air ptillutitm and infrastructure 
deteritiratitin are stime tibvious sympttims tif this access prtiblem. 

NYS-25/NYC-18, RVS Kaye af 1-2. 

Mtireover, the New York Metrtiptilitan Area has been designated by IT'A 

as a severe ntm-attainment area ttu ti/one. Several tif the mtist severe envirtinmental 

"htit sptits" are Iticated alttng major truck rtiutes, e.;,;.. Canal Street in Manhattan. The 

Clean Air Act requires such areas to track vehicle miles traveled ("VMT"), ctmge.stion 

levels, and vehicle emissitms frti.n growth in VMT or trips. 42 U.S.C. § 7511(a). The 

health impact tif fhe regitm'.s air 'Quality problems is illustrated by the fact that the 

Stiuth Puonx is experiencing htispitalizatitm and death rates linked tti asthma at eight 

times the national average. '-̂  

Dependence on frucks has been exacerbated bv the deferitiration tiver time tif 

r il service east tif the 1 ludstm. In New York Citv and surrounding areas, a ctibbled 

netwtirk tif rail lines (p.ecessitating ctistly interchanges) ctimbined with inefficient 

'^/ Scc Intervention Petititm, F"xhibit F, 
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fltiat operations has discouraged the use of rail and led to a pattern of infrastructure 

neglect. The remaining rail freight tiriginating in this area and destined for points 

south tiften folltiws ,\ route north ttiward Albany, crtisses the Hudstm River at 

Selkirk, and then travels stuith until reaching New Jersey. This circuitous rtmte has 

substantial negative ctist and ctimpetitive impacfs ftir shippers: it typically adds one 

dav tt) transit times (if appropriate switching schedules are met), and also adds 

apprtiximately 300 miles, and $5 per ftm tti shipping ctists (compared vvith the use tif 

a mtire direct fltiat tiperatitm to New Jersey). Ctingressional Rebuttal at 13 Rail 

shippers in this region whti are unable to use motor carriage as an alternative are 

thus at a competitive disadvantage vvith their counterparts enjtiying more direct rail 

access and rtuifing optitms. These addititmal ttists are passed altmg tti retail 

consumers in New Ytirk, where the ctist tif living is amting the highest in the natitm. 

The 300 mile deftuir made by many trains also increases rail-related emissitms, 

further exacerbating the regitm's envirtinmental prtiblems. In addition tti the other 

impacts noted abtive, the Congressitmal Delegatitm and the City and State tif New 

Ytirk alsti allege that the dwindling tif rail services to the area is resptmsible for the 

loss tif manufacturing jtib.s and ctmtinued failure fo attract new industry. 

Interventitm Petititin at 6. 

An alternafive mute is available to ship gtnids stiuth from east tif the Hud.stm 

tirigin ptiints: it utilizes a float tiperatitin frtim Brotiklyn tti the Greenville Yard in 

New lersey. If approved, the acquisititm will prtivide btith CSX and NS access frcm 

the (ireenville Vard (in ti e northern New Jersey SAA) tti rail lines east tif the 

1 Iudson V ia fhe fltiat operatitm currently operated by the New Ytirk Crtiss Harbtir 

Railrtiati. Htiwever, there is ctmcern that the Applicants canntit or wil l ntit use this 

operatitm as currentlv owned and ctmfigured. Once an integral comptment tti rail 

shipments fti the Northeast, carrying apprtiximately 300,(HX) car Itiads per year in 

1954, the deterioration of the cross harbtir service's intrastructure now limits its 

potenfial tt> fransport significant tarltiads efh..ientlv info fhe nafional rail netwtirk. 

Interventitm Petititin, Exhibit A. 

Ctingre.ssman lerrold Nadler and twenty-three members tif the U.S. Htiuse of 

Represtmfatives (the Congressitmal Delegation") hav e called upon the Btiard in its 

Ctinsideratitin of the pending applicafion tti include in the prtipti.seti transactitin 

other railrtiads tiperating in the territory. Intervenlion Petition hied Octtiber 8, 1497 

(iintiesignated). The Ctingressitinal Delegatitm has acctirdinglv ret|uested that any 

apprtival tif the transaciion be conditioned on the extension tif the northern New 
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Jersey SAA .sti as to benefit shippers east of the Hudst.n River. Id. The 

Ctingressitinal Delegatitm filings call tor a responsible f l c i t operation m transptirt 

freight rail cars across the Hudstin River and twti viable railrtiads to operate certain 

trackage east of the Hudstin. id . New Ytuk City and New York State have endorsed 

the plan in ctirresptmdence to the STB. 

The Congressitmal Delegation ctinsiders a cross-harbtir tiperation as critical to 

imprtiving rail access tti the area east of the Hudstin River. They contei.d that 

shippers east tif the Hudstin vvill ntit benefit frtim the efficient routings adverlised by 

the Applicants as a majtir benefit of the acquisititm. By ctmtrast, they assert that as a 

result tif the acquisititm there wil l alsti be seritius negative environmental impacts 

ftir ectintimic development and air quality assticialed with increasing truck traffic 

pa.ssing through these ctimmunities enrtuite tti the northern New Jersey SAA. The 

City has exp-essed a further ctmcern that fhe lack of competitive rail access to New 

Ytirk City will hinder its efftirts tti imprtive air quality and to come intti compliance 

with the Clean Air Act. NYC-19, at 2. The DEIS issued by the SEA did not address 

these negative envirtmmenlal impacts and ctinsider means tti mitigate them. 

Althtiugh the Department is hesitant tti recommend the alteratitm of the 

S.\As, the circumstances invtilving quesiions of basic rail access for one of the mtist 

ptipultius areas tif the ctuinfry are uniqi.ie, and actitin is warranted tti assure 

mitigatitm tif the envirtinmental impacts anti prtitectitm tif the public interest in rail 

access tti the area east tif the 1 kitistm River. Assuring a strtmg, viable fltiat tiperatitin 

and efficient, envirtmmentally sound ctinnections tti the shared asset areas wtiuld 

h.n e substantial public interest benefiis. A study by the New York Ectmomic 

Develtipment Corptira'.'on ("NYFTX") ha;> estimated that an imprtived car fltiat 

tiperatitin will increase the rail share tif fhe regitm's inter-regional freight by 40 

percent, or an increase of 4,2 millitm tons tif freight annually. Intervention Petition 

at Exhibit I . With adequate investment in facilities the crtiss-harbtir fltiat ctiuld 

reduce the 24 htiur jtiurney via Selkirk to about twti htuirs, and could prtivide a $5 

per fon ctist atl vantage over the Selkirk rtuite. Id. The Department supptirts the 

develtipment tif this service to create a viable operatitm that can help the regitin 

achieve its environmental gtials and enhance rail transportatitm for businesses and 

millitms tif residents in New Ytirk City and Long Island, 

Fhe City and State of New Ytirk cite public interest factors as well. For 

example, lhey have |ust invested over $200 million in rail facilities east of the 

1 Iudson River, including the Bronx Connector and the 65th Street Yard. NYS-24, at 
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5-21; NYS-26 (Comments tin the DEIS) at 11. These funds have been committed in 

tirder tti encourage a shift in moving freight from truck tti rail. As currently 

proptised, hov/ ever, the pending transactitin would undermine this gtial by adtiing 

an estimated 1,000 additional trucks each day to the already congested rtiads and 

bridges in this area. Congressitmal Delegation Ctimments on the DEIS at 4 

(undesignated). 

We rectignize the Applicants' arguments that shippers that dray freight tti the 

norlhern New Jersey SAA will enjtiy the beneht of competititm prtivided by twti 

carriers insteati tif one (Ctmrail). But this argument fails tti address the public 

interest in substituting rail carriage ftir truck transptirt. The public interest is best 

.served by addressing envirtmmenlal impacts linked tti the transactitin and, mtire 

brtiadly, by fac:iitating the expedititius enhancement tif rail alternatives in this 

region, rather lhan by a I kiw ing ctmtinued degradation. 

The Btiard's brtiad nandate is to assure lhat railrtiad constilidalions like this 

one are "consistent with the public interest." 49 U.S.C. § 11324(c). The Department 

submits lhat, as with tither prtiblem areas, the Applicants and the parlies mtist 

affected by this transaction shtiuld attempt lo reach a mutually satisfactory 

resolulitin of their differences. We thereftire ask the STB to promtite such 

discussions. Shtiuld these fail wilhin a reastmable time, DOT encourages the STB tti 

require the Applicants tti develtip more specihc proptisals leatling to the 

developinent of a viable, efficient rail transportatitm system east of the Hudson 

River, including viable float operalitms. In particular, DOT sirongly rectimmends 

that the Btiard carefully ctinsider the potential adverse environm.ental impact frtim 

projected increases in truck Iraffic and frtim truck traffic now mtiving lo intermtidal 

terminals rather than directly to shippers and receivers in New York and New 

Jersey. As a ctmdititm tti any apprtival tif this transaction, the Btiard should requiie 

the Applicanis lo develop a miiigation plan responsive lo these impacts that serves 

the public interest in h.^ving viable, efficient rail transptirtation east of the Hudstin 

River. 
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C. Rail Passenger Operalitms 

The tran.sactitin also has the ptitential to affect significantly intercity and 

ctimmuter rail passenger service, particularly in the ntirtheastern U.S. Kail 

passenger transportatitm is an important national resource that ctintributes 

substantially tti reducing air ptillutitm and roadway ctmgestitm. The status of 

pollutitm and ctmgestitm in the Ntirlheast renders thtise benefits even mtire 

imptirtant tti the area under ctmsideratitm. In this regitm, ttio, passenger and freight 

railroads tiperate t)n each tithers' line.s, and sti must ctitirdinate extensively in tirder 

ttl acctimmtidate .stimetimes disparate interests. DEIS, Vtil. 1, at 4-22. Consequently, 

the replacement tif Ctmrail vvith twti independent Class I railrtiads and the sliared 

asset tiperattir raises a ctmcern about the extent tif future ctitiperalion. 

Reliability is critical to the success tif passenger train operalitms, and DOT has 

already expressed ils view tin the effects of this transactitin on that subjeci. DOT-5 at 

9-11. We ctmtinue tti supptirt a hve year tiversight peritid, during which peritidic 

reptirts wtiuld prvivide the informatitm nece.ssary tti monitor developr.ienls. Id. This 

ctmdititm wt)uld not reduce the transactitm's public benefits, and vvould ensure that 

the public interesf in rail passenger tiperatitins is apprtipriately safeguarded. 

D. C)peratitins in fhe Sh.ired Asset Areas 

The establishment tif SAAs htilds the potential ftir very real beneflts ftir 

shippers and the nalitin's ettmttmy. Intrtiducing rail competititm and extending 

single-line service thrtiugh much of the e.istern U.S. shtmld result in kiwer rates and 

imprtived services . 

Buf fhtuf is alsti an undeniable risk lo this apprtiach. This Iransaction 

proptvses ft) place in fhe SAAs tvvti (or three, ctiunting the remnants tif Conrail) 

carriers where the existing rail network has previtiusly acctimmtidated tmly tme, 

1 he SAAs ace concentrated in ntirthern New Jersey, Philadelphia, and Detroit, 

vvhere rail passenger transptirtatitm thrives, Althtiugh CSX and NS are large and 

capable railrtiads in their own right, their operations have taken place in less densely 

ptipulated areas vvith relatively litfle passenger rail presence. Moreover, the 

Applicants have never had the need to ttioperale lo the extent they will have to in 

tuder ftu the SAAs tti wtirk smt.othly and prtiduce the beneflts they ha', e promised. 

Unftirtun.itelv, the smooth integraiion of huge rail system.s is something that can no 

longer be taken for grinted. 

The Applicants hav e submitted detailed SIPs lhat, as DOT has already 
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ackntiwledged, satisfy any concern the Biian^ may have wilh respect tti the issue of 

safety. lX)T-5. But integration frtmi the perspective of safety and integratitm from 

the perspective tif efficient and reliable Iting-term ctimmercial tiperatitins are imt 

identical. Ctmcerns related tti tiperatitins within the SAAs were identifled early in 

the prticeeding (particularly hy tlie Ptirt Aulhtirity of New York and New Jersey, in 

NYNJ-13), ackntiwledged hy the Btiard (Decisitin Nti. 44, Octtiber 15, 1997), and 

adtlressed again in a wide-ranging settlement agreement between the Applicants 

and the country's largest tirganizatitm tif shippers (CSX/NS-17(i, Appendix B). 

Ntmetheless, the ctmsequences tif a UP/SP-style service fiascti in the East wtiultl be 

catastrtiphic. 

DOT thereftire strtmgly urges the Btiard tti retain jurisdictitin for five years 

tiver the ctimmercial implementatitm tif any apprtival it may grant in this 

prticeeding, and to imptise reptuling requirements tti mtmittir develtipments. 

Such a condititm meets all the tradititmal crileria; it is related tti the ctmsequences tif 

the transactitin, it raises nti t^uestitms tif tiperatitmal feasibility, it does ntit entail any 

reduciitin in the puhlic beneflts prtim sed by the transactitin, and indeed it imposes 

nt; prtiactive obiigatitm tm the Applicants (except ftir reptirting, tti which in some 

respects they have already ctimmitled ;n the NITL agreemeni). It wtuilti have the 

benefit tif prc'viding pertinent, tmgtiing inft.-, nialitin abtiut the status tif traffic 

movement into, tiut tif, and thrtmgh 'Jie ctimpetitive centerpiece of this transactitin. 

F'inally, this scrutiny wtiuki provide additkmal incentive for the /Applicants to 

ensure lhal their tiperatitms in the SAAs will be adequately capitalized, equipped, 

and staffed, thaf their business plans are stilid, and lhat the efficiencies they envisitm 

vvill emerge and ttisler high service levi ls. 

One addititmal condititm is necessary in this regard. The Applicants have 

criMtixl multiple ctuptn-ate entities tti serve varitius purptises in the ctiurse tif this 

transactitin. St'c, e.s;., CSX/NS 18 at (i-9. DOT ascribes no particular mtitive or effeci 

ttl any t f thi,-. structure, buf the Board shtuilti en; ure lhal responsibility ftir 

tiperatitms in the S.AAs rests squarely with thtise vvho wtiuld create these areas, 

tiperale in them, and secure their mtist immediate beneflts. No technically 

independent ctirptirate structures shtiuld be alltiwed, as a legal device, tti limit or 

avtiid the Applicants' exptisure tti liability in the event tif difficulties. Cf. CSX/NS-18 

'•*/ Presumably, the content of fhe reports wtuild be similar fo thtise imptised on 
UP in Ex Parte Nti. 573. 
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at 42-43. This step vvould instill in the Applicants them.selves every ptissible 

incentive (if any is lacking) Iti succeed in their ambititius plans. EX^T sincerely hopes 

thaf they vvill succeed, and if there vvere ntit a basis for caulitius tiptimism vve vvould 

likely be urging greater caution and recommending more specific condititms. But 

ctmsislency with the public interest requires at a minimum that in the event tif 

failure, shippers, rail passenger tipe ators, and ttimnuinities need to be able to t irn 

ttl NS, CSX, and Conrail ftu full rectuirse. 

V. EFFECTS OF THE PENDING TRANSACThON ON RAILWAY 

LABOR MUST BE ADDRESSED 

A. The Impacts tm Applicants' I'mpltiyees 

The Applicants anticipate that the implementation tif the proptised 

acquisititm vvill result in a net Itiss tif 2,670 jtibs tm a constilidated basis tiver the first 

three years (3,822 jtibs abtilished and 1,152 new jtibs created). CSX/NS-20, VS 

Peifer/Spenski at 522. This represents 3.6 percent tif the ctimbined wtirkforce of the 

Applicants. In addition, a Itital tif 2,323 jtibs will he transferred. Jd. 

Althtiugh the.se effecis are not large in view tif the ttital employm.ent of the 

Applicanis (72,000 ptisititms), they vvill be significant in .stime getigraphic areas, and 

amting certain non-tiperating crafts. Specifically, in the state tif Pennsylvania a net 

Itiss tif almtist 3,000 jtibs, including almtist 1,800 jtibs abolished and nearly 1,.5{)() jubs 

transferred out of state, is anticipated. CSX/NS-26, l.abtu Impact Exhibit at 1-16, 

These Itisses vvill be tiffset by abtuit 300 jobs either created tu transferred intti the 

state, id 

Clerical empltiyees, carmen, and maintenance of way employees wil l absorb 

virtually all the negative impacts amtmg agreement empltiyees, including the 

abtilishment tif .S43 current clerical ptisitions, 4t)5 current maintenance tif way 

ptisititms, and 3.W current c.irmen posititms and the transfer of 702 clerical ptisititms. 

Id. 

VVi;li respect fo collective bargaining agreements, NS prtiptises to extend the 

NS agreements fti the acquired Ctmrail terriftuies, CSX/NS-176 at P-680. CSX 

prtiptises a significant rearrangement of the Ctmrail seniority districts and a 

reptisitituied combined wtirkforce. CSX/NS-20, Appendix A at 485-519. CSX alsti 

maintains that f tu several crafts existing collective bargaining agreements and crew 

districts wtuilti preclude the improv ed tipcrations envisioned by Uie tiperating plan. 
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Id. 

B. Protectitms f tu Affected Empltiyees 

1. l he Negtitiatitm and Arbitration Prticess 

Several rail labtir unitins argue lhat apprtival tif a railroad constilidation his 

come ttl imply apprtival tif the ctillective bargaiiiing changes submilted by railroads 

in their applications as part tif their tiperating plans. ARU-23 at 161; IAM -4 at 10,11. 

The Iniematitmai As.sticiation tif Machinists ("IAM ") suggests that in the event this 

transactitin is approved, the STB shtiuld clarify that such apprtival is not tantamtiunt 

ttl "findings regarding the necessity of overriding any provisitms of the Ctmrail 

ctillective bargaining agreements tti effectuate this transactitin." Ctimments tif the 

1AM, at 11. 

The Department jtiins in this rettimmendatitm. Regardless of its technical tu 

legal accuracy, there does indeed appear to exist a perception amting significant 

numbers tif railrtiad empltiyees lhat by including ever mtire detailed references to 

labtir agreements in their applicatitins to the ICC or STB, railrtiads are thereby 

gaining an advantage in the bargaining and arbitratitin prticesses lhat follovv 

regulatory approval. It is thereftire important to clarify to employees, rail carriers, 

and arbitrattus that apprtival tif a triin.saction dties ntit imply prejudgment of the 

prtiptised changes lo the ctillective bargaining agreements submitted in conjunction 

wilh the carriers' applicatitm. This vvill help ensure that tradititmal rights under 

New Ytuk Dtick will not be ertitied. 

2. Labor Implementing Agreements 

Implementing agreements are labor-management ctmtracts that spell out in 

delail how formerly intiependent grtiups vif union empltiyees wi l l be integrated 

ft)lltiwing a merger. Typically an implementing agreemeni vvill cover the 

Ctinstilidatitm tif .senitirity rtisters, the btiundaries tif the senitirity district, the scope 

tif Wtirk and vvhich tif the previous labtir ctmtracts will apply tti the new senitirity 

district. Implementing agreements may al.so cover changes in reptirting points and 

' ' ' / These prtices.ses and the applicable standards are prescribed in New Ytuk 
Dtick Railvvay - Ctmtrtil - Brtniklyn liastem Terminal, 360 l.C.C. 60 ("New York 
Dtick"). iiff'd sub nein. New York Dtick Railvvay v. United States. 609 F.2d 83 (2d 
Cir. 1979). 
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the reltication/transfer tif empltiyees. 

The agreement negotiated between the NITI .nd the Applicants prtivides 

that the Applicants vvill ctimplete "neces.sary" implementing agreements prior tti the 

"Cltising Date." CSX/NS-176, Appendix B at B-3. Several individual shippers and 

tither shipper tirganizatitins have alsti champitined pre-apprtival tif implementing 

agreements tir the imptisititin of a flxed I metable ftir the resolutitm of implementing 

agreements. Scc CARc;-5 at 3 (Cargill Industries); DUPX-02 at 6 (E.I. Duptint 

DeNemtiurs & Cti ); CMA-10 at 27 (Chemical Manufacturers AsstKiatitm). 

The Department rectignizes that sa fety and service concerns are better mel if 

labtir implementing agreements are in place pritir tti the integratitm tif previtiusly 

separate rail systems. 1 itnvever, we dti ntit supptirt pre-apprtival requirements tir 

the imptisititin tif a flxed timetable ftu ctimpletitm. Sectitm 4 tif New Ytuk Dtick 

already prtivides a "streamlined" prticess ttir restilving any impaî -̂ e that may arise. 

CSX/NS-176, at P-62L 

3. Addititmal Beneflts ftir Transferred Empltiyees 

The Transptirtatitm Ctimmunicatitms International Union ("TCU"), vvhich 

represents btith clerical empltiyees and carmen, contends that the wtirk tif hundreds 

of ifs members vvill be transferred as a result of this transactitin, and lhat they should 

ntlt be ctimpelletl "tti ftilltiw that wtuk withtiut being tiffered the alternative tiptitin tif 

receiving a .separalitm allowance" comparable to that extended tti Conrail 

management perstinnel. Ctimments tif the Transportatitm Ctimmunicatitms 

International Union, af 7. The Applicanis ctinsider that applicable New Ytuk Dtick 

prtivisitins ctmstitute the apprtipriate level tif labtir prtitectitm ftir ptisititms that are 

to be relticated. CSX/NS-176, at P-575. 

l he Department is tif the view that pertinent circumstances have changed 

ince Nev\ Ytuk Dock prtifectitms were formulated .some twenty years ago. 

Virtually every existing C lass 1 rail carrier, including the Applicants, is the prtiduct 

tif tine tir mtue mergers that have ticcurred since that time. The prtiptised 

transaclitm is assuredly larger than any that ctiuld have be n ctrntemplateti vvhen 

New Ytirk Dtick prtitectitms nere first imptised; it enctimpa.sses the realignment tif 

three huge Class 1 railrtiads, ctn ering virtually the entire United States east tif the 

Mississippi River. 

Under the plan prtiptised F • the Applicants, Conrail's clencal empltiyees, 

currently largely kicated in Pennsylvania, will in man) cases bc asked to relticate to 
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distant Iticatitins such as Jackstmville, Florida and Atlanta, Getirgia. Failure tti accept 

such relticalitm tiffers will result in forfeiture tif all New Ytuk Dtick benefits. By 

contrast, empltiyees win* actuallv Itise their jtibs vvill have the tiption tif up tti six 

years tif inctime and fringe benefit prtitectitm tir a separation alltiwance equal tti 

apprtiximately tine year's earnings. 

The Department does not endtirse the view that in these circumstances there 

must be direci ctimparabilily tti the apparently genertius beneflts afforded tti st)me tif 

C dnrail's management perstinnel, 1 Itnvev f r , DOT is persuaded that a Ctmrail 

empltiyee whti must transfer tti a ptisiiitm a significant distance away as a direct 

result tif fhe transactitin should receive at least stime tif the same benefits as an 

empltiyee whti Itvses his tir her jtib ftillowing the transactitin. We thereftire 

rectimmend that the Btiard mtidify the existing New Ytuk Dtick terms (Sectitm 7, 

Separalitm Allowance) tti fhe extent necessary tti prtivide empltiyees subjeci Iti 

ftirced relticatitin the oplitm tif a .separalitm alltiwance equivalent Iti the separalitm 

alkiwance currently available tti dismissed empltiyees. 

VI. THE PROPOSED TRANSACTION THREATENS TO REDUCE 
COMPETITION, WHICH REDUCTIONS MUST BE AMELIORATED BY 
APPROPRIATE CONDITIONS 

A. Tht' Proper Analytical 1-ramework 

1 he import.nice of ctimpetitive analysis in the assessment tif the public 

interesf in rail merger proceetiings is evident frtim the final decisitin in almost every 

prior case. In those decisions the ICC and STB have drawn heavily uptm antitrust 

lavv and precedent by rectigni/ing that ctimpetititin takes place, and .sti is measured, 

within markets. 

'•'/ The Applicants project th.it nuist empltiyees whti lose their jtibs as a result tif 
the transactitin will be recalled within three years. CSX/NS-176, at i'-580. 

I ' ' / This vvtmld be a relatively minor extension tif beneflts in reality. First, instifar as 
a separation alltiwance requires ftufeiture tif senitirity, tmly employees for whtim 
relocatitm is a true hardship are likeh' to avail themselves tif this opt itm. Sectmd, in 
such cases fhe railrtiati vvill tibvituislv nof have fti bear reltication expenses, vvhich 
can be significant, Thirtl, job openings caused by an emplovee who elects ntit tti 
tr.inster may m some cases he filled bv empltiyees whii would otherwise be entitled 
to receive six ve.irs' mcome protectKm, 
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Because competititm lakes place vvithin ectintimic markets, we must 
define the econtimic markets that would be affected by (a proposed 
ctmstilidation], A relevant market is the area tif effective 
ctimpetititm, and neces.sarily has tvvo dimensions, prtiduct and 
getigraphic. Generally, two prtiducts, whether they are gtitids tir 
transptirtation services, are in the same market if they are cltise 
substitutes. The closeness tif substitution is measured (in principle, 
thtiugh tmly imperfectly in practice) by the extent to whith 
t tinsiimers shift their ctmsumptitm in resptmse to a change in 
relative price tu t]uality. 

UP/MKT. 4 l.C.C.2d at 432; UP/CNW, slip tip. at 57. 

1. The Relevant Pniduct Markel 

The relevant prtiduct market ftir assessing the competitive effects of proptised 

ctmstilidations includes all products lhat are "reasonably interchangeable." 

UP/MKT. 4 I.C.C. 2d at 432, citing United Stales v. E. I . Duptml de Nemtuirs Co., 357 

U.S. 377, 395 (19,59). In other words, if buyers tif a prtiduct can turn to antither 

prtiduct and/tir antithtu supplier and thus prevent a merged flrm frtim sustaining a 

price increase, then the defirititin tif the market must be expanded tti include the 

addititmal product tu supplier. The prtiduct prtivided by railrtiads is the 

transptirtation tif freight. In past railrtiad meiger prticeedings, the ICC and the STB 

have not applied a single, fixed deflnilion of the relevant market, but instead have 

examined the speciflc circumstances and the evidence tif rectirti in each instance, tti 

determine whether tiie relevant market vvas ctmfined iti rail freight transptirtatitm tir 

W.IS broad entiugh Iti include ofher transportatitm mtides tir prtiducts. See UP/SP, 

slip tip. at 116-32; UP/CNW. slip tip. at 57; UP/MKT. 4 l.C.C. 2d al 433-34 and cases 

citeti therein. 

Al the same time, the Btiard is speciflcally required under 49 U S C. § 

11324(b)(5) to examine flu- effect tif a ^'•insaction tm ctimpetititm amtmg rail carriers 

in the affected regitm." The ICC tihserved in this regard lhat the intent tif the 

natitm's Rail Transptirtatitm Policv (4*̂ ' U.S.C. § 10101) is "tti ensure the develtipment 

and ctmtinuatitm tif a stumd rail transptirtatitm system vvith effective competititm 

among railrtiads and with tither mtides." SF/SP. 2 I .CC 2tl at 721. 

In this prticeeding the Applicants have ntit ftumally tiefined the relevani 

prtiduct market, but lhey ptiinl out lhat in the Ntirlheast, truck penelratitm of 

markets and the resulting intermodal ctimpetition have been substantial. CSX/NS-

19, VS Kalt at 14-17 and VS C.askins at 90-98. The U.S. Department of justice has 
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defined the relevant prtiduct market Iti include tither mtides tif transportatitm. DOJ 

rectignizes that for some mtivements truck and barge transportalion can be 

substituted ftir rail Iti ctinstrain the surviving railrtiads frtim increasing rates tti ntin-

ctimpetitive levels. DOj-1 at 5. Extensive evidence has also been presented in this 

prticeeding by coal-flred eieclric utilities lhal the Iransmissitm tif electricity tiver the 

varitius ptiwer grids ctmstitutes antither measure tif ctimpetititm. 

Based tm the evidence submitted by the parties, the Department submits that 

the relevant prtiduct market in this prticeeding generally ctinsists tif freight 

transportation, which includes rail, truck, and barge/water carriers. For the utility 

ctimpanies in this case, analysis tif the relevant prtiduct market alsti requires an 

analysis vif available ctial alternatives, principally the wheeling tif electricity that 

may Ctinstrain rail markel ptiwer. 

2. The Relevant Cietigraphic Market 

The getigraphic market is the artM in which suppliers of a service tu prtiduct 

tiperate, and tti which buyers can turn tti meet their requirements. Ctimpetitive 

analysis must also encompa.ss any "ectmomically signiflcant submarkel" where the 

transactitin may substantially lessen ctimpetititm. UP/MKT, 4 l.C.C. 2d al 435. As 

the K C lulled in the Unitm Paciflc Case, 366 l.C.C. at .505, "the distinctions beiween 

prtiduct and getigraphic markets are ntit as clear in transportatitm as they are in 

tither indusiries, for carr,trs, in particular railroads, effeclively sell their getigraphy." 

Thus the determinatitins of the relevant prtiduct market and the relevant getigraphic 

market in a particular case will nect\ssarily be interrelated. In analyzing the 

getigraphic market, the ICC and the Btiard have analy/.eti traffic fltivvs between city 

pairs, as well as fltiws in rail corridtirs, and at .--peeifie ptiints in the area in which 

merging rail firms tiperale. UP/SP. slip tip. at 106-07, 121-31; UP/MKT, 4 I .CC 2d 

at 4.37, 

Based uptm the evidence submitted by the parties and its viwn analysis, the 

Department submits lhat the relevant getigraphic market in this transaction consists 

tif the ptiints and rail ctirridtus presently .served by Conrail, where the prtiptised 

acquisititm wtmld reduce tne nuniber tif .serving railrtiads frtim twti tti tme. The 

general area of interest enctimpasses the entire northeastern Uniied States and part 

1V See PEPC-4, \\S Felttm al 10 and VS Kaplan al 6-7; NlMO-6 at 6 and VS 
Btinnie at 2; NYSIX;-14, VS Mulligan at 41, 
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tif the Midwesi. 

DOT ctinducted its ov n ctimpetitive examination of the proposed transaction, 

using the U>95 Rail Carltiad Waybill Sample. Our review found that the proptised 

divisitm of Conrail lir es between CSX and NS largely preserved intramtidal rail 

cti'-.ipetitkin where it |>resenlly exists. The remaining areas tif reduced competititm 

.dentifled in tmr analys is generally ctirrespond with the ten geographic markets 

identifled by the Applicanis as facing a reduciion in the n imber tif railrtiads frtun 

two ttl tme. 

B. The Transactitm's Impact tm Ctimpetititm Generally 

This transaclitm ptises btith tradititmal and unique effecis on competititm. 

The competitive analysis in a typical rail ctmstilidation requires a fticus on those 

areas in which the reduciitin in the number tif railrtiads translates intti reduciitin in 

ctimpetititm. Indeed, as noted abtive, this prticeeding presents such areas. This 

transaction wtmld also reduce service to some shippers by depriving lhem t>f 

existing single line service. Althtiugh this lransaclit>n will effectively eliminate one 

carrier, its divisitm between NS and CSX wil l have the effect of expanding the area 

in which these two railrtiads compete. Similarly, althtiugh the creation of the SAAs 

will furflier enhance that ongtiing ctimpetititm, i l has alsti raised concerns about 

Ctimpetitive effects tin shippers outside of the SAAs, We address these matters 

beltiw. 

1. 1.tl.SS tif Intramtidal Ctimpetititm 

The Applicants acknowledge fhat their proptised acquisihon plan and 

alltication of the Conrail lines creates a limited number tif instances - ten - vvhere 

the number tif serv ing carriers vvould go from twti tti tme if nti corrective aclitm is 

taken. CSX/NS-18, VS McClellan at 512-14. For CSX, affected shippers are Uit ated 

in Indianaptilis and Crawftirdsville, Indiana and in Upper Sandusky and Sidney, 

C)hiti. For NS, such shippers are Iticated in Avtm l ake, Fairlane and Sandusky, 

Ohiti; m Ked Key and Alexandria, Indiana; and in Ntirmal, Illinois. CSX/NS-18, VS 

McClellan at ."̂ 46, The Appiicants deny that Ttiledti (Ohui) Dtick wil l Itise rail 

competition, because btith CSX and NS wil l serve this facility folltiwing the 

transactitin. CSX/NS-176 at I lC-7(), 1 he Applicants inaintain ttnt all shippers vvho 

have access to twti railrtiads foday will hav e two carrier access ptist-transaction 

through either trackage rights or haulage rights. CSX/NS-18, VS McClellan AT 548-
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549. Finally, the Applicants represent that lhey stand ready tti address the ctmcerns 

tif any shipper that they may have t^verltioktd in their 2-tti-l analysis. CSX/NS-19, 

Vtll., 2A, VS Hart at 149. 

The Department has ctinducted its tiwn analysis tif the effects of the 

transaclitm tm intramtidal ctimpetition. We agree with the Applicants' identification 

tif the ten Iticatitins in Ohiti and Indiana lhat vvould titherwise Itise twt) carrier 

service. DOT has alsti concluded that Wabash Ctiunty, Indiana wil l Itise intramtidal 

competititm. The Applicants claim that CSX and Ctmrail ntiw serve different 

shippers in the Ctiunty (CSX/NS-19, Vol. 2B, VS Harris, at 57 ntite 36), but lhat is 

immaterial. The presen'̂ e tif twti railrtiads within a single ctiunly must offer at L'ast 

stime existing shippers competitive tiptions, and the prtispect tif intramodal chtiice 

al.sti serves as a facttir in future rales and .services ftir current shippers and as an 

attractitin ftir future shippers. We thereftire recommend lhat the Btiard imptise a 

ctindititm requiring ctmtinued twti railrtiad service in Wabash County. 

As ntited, the Applicants have prtiptised tti address competitive kisses with a 

ctimbinatitin tif trackage righis and haulage rights. CSX/NS-18, VS McClellan at 

548-49. DOT ctmsiders trackage rights, the standard re.sptmse tti itiss of intramtidal 

ctimpetition in rail ctinstilidatitm cases, tti be a superior competitive constraint to 

haulage rights. We also rectignize, however, that tiperatitmal realities may favor 

haulage rights in certain cases. In these circumstances the burden should be on the 

.Applicants ft) justify, if they can, the use tif less effective haulage rights. 

Several shippers, supported by DOJ, claim lhat they wil l Itise intramtidal 

ctimpetititm after the transaction unless corrective actum is taken. DOJ-1, at 8-10; 

1P&L-3, VS Weav er .if 3-4; PEPC-4, VS Felttm at 2-3. We will address the 

Indianaptilis Ptnver and Light's Stoul Plant here and the PEPCO situation in tiur 

discu.ssitin of fhe ctimpetitive eftects tif the S.AAs. '"̂  

' ' ' / DO) ideniified tme tither utility, PSI Energy, Inc., that faces a Iti.ss of rail 
Ctimpetititm af itsGibstm ptiwer plant, lX^I-1 at M-K). PSI Energy, htiwever has not 
p.irticipated in this prticeeding, Mtueover, the Applicants ptiint tuif that Ctmrail's 
trav kage rights tti the Gibson plant ended the vear beftue the pending transactitin 
was flrst prtiptised, and therefore that there is no effect tm tht- status quti. CSX/NS-
176, at IIC-78. DOT has insufflcient inftirmation to take a ptisiiitm on this matter. 
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(a.) Indianaptilis Ptnver & l ight 

The IPL's Sttiiil Plant is a ctial-fired electric utility that is served tmly by the 

Indiana Railrtiad ("INRD" ), a subsidiary of CSX. Today, Stout receives 90 percent of 

the ctial it burns frtim mines in stmlhern Indiana served b- the INRD. TX^J-1, VS 

Wtitidvvard at 8. The remaining 10 percent tiriginates from mines served by the 

Indiana Stnithern Railrtiad ("ISRR "), is interchanged with Conrail, and the. switciitd 

to INRD ftir final delivery 1P&L-3, VS Weaver at 8. According tti DOJ, IPl, esed the 

threat of the build-out Iti a Conrail line (a distance of 2,5 miles) to er.sure that i l 

receives satisfacttiry switching services and reastmable switching charges frtmi 

INRD. DOJ-1, VS Wtitidvvard al 8, 18. After the transactitin, i l contends, CSX vvill 

replace Ctmrail and thereby eliminate btith the build-tiut threat at the Stout Plant 

and IPL's ability tti discipline INRD/CSX market ptnver. Jd. at 19. 

CSX charges that IPL used the threat tif vruck competititm tti ctinstrain rail 

charges at Stout, not the threat of the build-tiui lo Conrail. CSX/NS-177, Vol. 2A, 

RVS Htiback at 196-98. CSX further disputes lX)J's and IPL's claim that a reciprtical 

switch agreement and published reciprtical switching charge exist for Ctmrail to 

serve Stoul. CSX/NS-176, at HC-54. CSX asserts that the existing switching 

agreement is a private contract. Id. I lowever CSX has expressed a willingness tti 

maintain ctimpetitive ctinditums ftir a peritid tif iime. Id. at FlC-55. 

In the UP/SP merger, the Department joined other parties in arguing that 

maintaining the ctimpetitive status quti ftu shippers necessarily entails preserving 

build-in/builti-tiut opptirtuniiies that ex'st pritu to the transactitin under 

consideration. DOT-4 (filed June 3, 1996) al 41. The potenfial ftu a sl.ipper fti u.se the 

threat tif a build-in/build-out tti another carrier has been shown to bt: an effective 

form of ctimpetition and has constrained mil rates. The Btiard embraced this view 

and preserved this competitive option in perpetuity ftir all shippers on the lines 

affecled by that transaction, regardless tif whether the threat had ever been used. 

UP/SP. slip op. at 146. In this siluation. Applicants' restructuring of the rail service 

around Indianapolis woultl eliminate this ctimpetitive option for IPL's Stoul Plant. 

The Department recommends that the STB preserve this build-tuit by granting to 

NS tiverheati rights tti the ptiinl on the CSX line where Sltuil wtiuld construct the 

build-tiut and receive NS ctial shipments. 
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2. Ltiss tif Single Line Service 

A number tif Ctmrail shippers vvho currently enjt-' single-line service 

between tirigin and deslinalitm wtiuld receive joint-lir ice f tim. CSX and NS 

afler the transactitin i.s consummated, and claim that t 11 be di.sadvantaged by 

this reduciitin in service. Sce, e.y;., CEC-6, VS Kovack al i . . (Centerior Energy 

Corptiratitm); NYSFC;-I4, VS Fdwards at 81-83 (New v^rk State Electric and Gas 

Ctirp ); IP-4, at 3-4 (Internatitinal Paper Co.); NIMO-6, VS Btinnie al 13 (Niagara-

Mtihawk Power Cti ), ISI-.=i, al 4 (Inland Sleel Industries). The Applicants claim that 

the creatitin tif these jtiint-line mtives was an unavtiidable by-prtiduct of the 

transaciion and tme that dties mil represeni a reduction in rail competition since 

ntine tif the shippers is Itising a rail optitm. CSX/NS-176, at HC-490. They further 

ctmtend lhal while 133,000 units (cars, ctmlainers, tir trailers) of trafflc vvill ki.se 

single-line service as a result tif the transactitin, 712,5.30 unils wil l gain new single-

line service. The Applicants also ptiint out lhal some of the shippers who wil l Itise 

single-line service in certain torridors vvill gain single-line service in corridors that 

are ttiday jtiint-line mtives. 

The Applicants and the NITL have crafted an agreement that wi l l maintain 

curreni Conrail rales (suhject tti established rail ctist adjustments)-' for a three-year 

peritid ftir affected shippers. NITI.-7 at SO. The agreemeni ahso tibliges the carriers 

ttl vvt)rk with these shippers tti provide fair and reastmable ioint-line service, id 

The Btiard and ils nredecesstir ha\ e recognized that the efficiencies of 

extended single-line service brtuight abtuit by rail ctinsolidatitms ctmstitute a 

significant public beneht, UP/SP. slip tip, at 113, and cases cited therein. This 

-'V We understand that 45,666 units on NS and 87,432 units on CSX vvill lose 
single-line service, and that 291,182 units tm NS and 421,348 units tm CSX vvill 
gam single-line service. See, e.̂ ., CSX/NS-18, af VS McClellan at 5,S0, 

/ Specifically, the tail ctist adjustment facttir, tir "RC AF,' is a regulatory cost 
index reflecting changes in the ctist tif gtit>ds and services purch.ised bv railrtiads. 
AAK K iilrti.id Ctist Imlexes at 25 September, b^*7. Its purptise is tti prtivide an 
tibjec'ive measure by which raihoads can n>cov er inflatitmary ctist incieases. The 
specilic RCAF" employed in the NITI agreement is not adjusted for railrtiad 
prtiductivitv gains. 

-- / To qualify for this treatment shippers must have shipped flfty cars during 
the calendar year prior to fhe "Ctinfml Date" in single-line Ctmrail servic?. 
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acquisititm, htiwever, presents shippers and the Btiard with the kiss tif that service. 

Althtiugh the NITL agreement is intended to prtitect affected shippers, maintaining 

the same rate v\ hile intrtid'acing less efficient joint-line service results in an increase 

in shippers' .service-adjusted rate. 

The Department urges that the Btiard assess the efflciencies and benefits trom 

new single-line service in the aggregate ttigether vvith the Itisses frtim new jtiint line 

service. Althtiugh it may well be that the beneflts outweigh the Itisses overall, 

applicants in rail ctinsolidatitms shtiuld be held tti their repre.sentalitms. Here, NS 

and CSX have prtimised that "(tlhe needs of each custtimer impacted by the kiss tif 

single system (Ctinrailj .service vvill be addres.sed speciflcally in the mtinths ahead in 

tirder tti minimize adverse effecis tti the greatest extent ptissible." CSX/NS-18, VS 

McClellan at 550. These carriers have apparently titme so with certain large 

shippers, and fhe Btiard shtiuld require lhem tti ttinlinue this prticess vvith others as 

well 

C. Ctimpetitive F'ffects Resulting Frtmi fhe Shared Asset Areas 

As already ntited, tme tif the unique aspects tif this transactitin is the 

establishment tif SAAs in ntirthern New Jersey, stiuthem New Jersey (including the 

Philadelphi.i area), and IX troif. C SX and NS will hav e equal access to all customers 

in the.se areas. CSX/NS-18, VS McClellan at 514. Acctirding to the Applicants, 

implementatitm of the SAAs vvill prtivide ctimpetitive tiptitms to a large number tif 

shippers that were solely-.served by Ctmrail. CS/NS-177, Vtil. 2A, RVS Kalt al HC-

233. 

A Pvimber of patties, particularlv thtise adjacent to these areas, have 

expressed ctmcerns vvith the inlrtiduction of railrtiad ctimpetititm lo shippers vvilhin 

the SAAs with vvhich ihey ctimpete. lSRl-6, at 3 (Institute tif Stiap Recvcling 

2^/ We alsti note that stilutions atlvanced by some parfles allegedly tti resttire 
single-line .service would, in fact, enhanct> their ctimpetitive ptisition by 
prov iding tvvti-r.irrier service where prev ituisly there vvas tinly one. Set' CEC-05, 
VS Ktivacii at 12. 

-•*/ Similarly, shippers in the Mtmtmgahela ctial region in stuithwesl 
Pennsylvania and shippers at the Ashtabula I larbor facilities on Lake Erie in 
Ohui will have equal access tti both carriers in these joinl use areas. CSX/NS-18, 
af 4. 
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Industries); RWCS-3, al 2 (Restiurces Warehousing and Ctmsolidated Services, Inc.); 

F"NKS-6, VS Fauth al 46 (Erie-Niagara Rail Steering Committee). These parties 

ctmtend that the new SAAs will place them at a ctimpetitive di.sadvantage because of 

new rail competititm and ptitenlially Itiwer transportatitm rales in the SAAs. Several 

utilities have also advanced this argument because of the intense ctimpetititm ftir 

electricity tm the varitius ptiwer grids throughtiut the Northeast. NlMO-6, VS 

Btinnie at I I ; PEPC-5, VS Felttm at 2. They claim that utilities gaining access lo two 

carriers in an SAA will gain a ctimpetitive advantage in selling electricity tm the grid 

thrtiugh lower transptirtatitm rates. NlMO-6; VS Fauth al 47-49. To remedy this 

situatitm, these parties typically request th, • the Board condition the Iransaction by 

ordering the extensitin tif current SAAs and/tir the creatitin tif new tines, MPl-2, at 

8; RWCS-3, at 2; NIMO-6, VS Btinnie at 18; PEPC-5, VS Felttm at 3. 

I he Applicants ctiunler that such requests shtiuld be denied. They emphasize 

that the ICC anti Btiard have squarely anti ctmsislently rejected requests tti imptise 

ctmdititms tti preserve any "ctimpetitive balan e" amting the indusiries served by 

railrtiad carriers. CSX/NS-176, al HC-121. Th * Applicants alsti argue lhat were the 

Btiard Iti restructure and expand the currently prvmtised SAAs, "the ectintimics tif 

the Ctmrail acquisititm and Transaction Agreement would be dramatically and 

tirastically changeti — ptissibly tti an extent warranting rectmsideratitm by the 

Applicanis tif the prti-ctimpelitive slruclure that could well be rendered 

ctmunercially impracticable and/tu tiperatitinally infeasible by such ctmdititms." 

CSX/NS-176, at HC 122. 

1 he Applicanis alsti ctmtend lhat competititm within the SAAs wil l , in fact, 

benefit shippers tiutside these areas. For example, shippers tif producis lhat may be 

trucked Iti an SAA will enjtiy the ctimpetitive influence tif increased rail tiptitms in 

SAAs. CSX/NS-177, Vol. 2A, Rebuttal Verified Statement ("RVS"") of Kalt at HC-242. 

In addititm, they assert lhal the getigraphic and source ctimpetition that link SAA 

and ntm-SAA shippers vvill discipline rail rales. Id. at HC-243. 

Frtim a competitive standptiint, service by two railrtiads ' 'enerally superitir 

ttl service by one, 1 Itiwever, intramodal ctimpetititm is ntit the tiiuy ftirm tif 

Ctimpetition at wtuk in the marketplace. Ctmrail (or any montipoly-serving railrtiad) 

wtiuld be expected tti exerci.se markel ptnver and extract mtmtipoly renls if it vvere 

able ttl tltl so. In tact, htnvev er, Ctmrail's mtmtiptily ptiwer is presentlv ctmstrained 

by ctimpeling truck and wafer carriers and by the getigraphic and prtiduct 

competititm facing ils shippers. SVt' UP/SP. slip op. at 130; BN/SF. slip tip. al 99. 
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The very ctmcerns expressed by parties seeking tti expand the SAAs attests to the 

perceived effectiveness tif these forms tif ttimfletititm. The proptised eliminatitiii tif 

Conrail's rail mtmtiptily in the SAAs will furthtu enhance the effectiveness of that 

ctimpetititm. 

The Department acctirdingly believes that the beneflts of competition within 

the SAAs ctiuld well spill-tiver intti areas outside the SAAs. Btith CSX and NS are 

well aware lhat .shippers tiutside of the SAAs compete vvith shippers inside the 

SAAs. If the ntin-S.AA shippers served tinly by CSX or NS ptisl-transaction dti not 

receive transptirtatitm rates and services that allow them to ctimpete wilh thtise in 

the SAAs (whti vvill be getting rates and service terms prtiduceti by direct 

intramtidal ctimpetititm), they will Itise business tti their competitors vvithin the 

SAAs. As busine.'-s shifts tti .shippers wilhin the SAAs, both NS and CSX must 

compete directly ftir it and thus neither is guaranteed of retaining traffic. Providing 

competitive rates It. shippers served only by CSX or NS outside the SAAs at the verv 

least ensures the serving carrier lhat it will ntit face the risk tif Itising that trafflc It 

should aiso be ntited that this transaction will not affect the rights tif shippers, 

whether in tu ouf tif the SAAs, tti seek relief frtim unreastinable rail rates or 

discriminalitm before the Btiard, 49 U S.C. §§ 10701, 10704, 10741. 

1 )OT expects lhat this ctimpetitive dynamism will address the ctmcerns 

expressed bv shippers such as the Pottimac Electric Pt)wer Company. PEPCO 

asserts that the utilities Iticated in the SAAs will have the .idvaniage of lower 

prtiduction ctists due fo reduced rail rates ftu the Iransporialitin tif ctial, and that 

I'lT'CO, as a ctmsequence, vvill be un.ible tti compete effectively vvith thtise utilities 

in selling ptiwer tti the I'ennsylvania-Maryland-Nevv Jersev Interctmnection ptiol 

("PjM") grid, PEPC-4, VS Felton at 12, 13. It al.so claims that i l will lti.se ctmipeflflve 

leverage as a result of the transaction, because now twti tif its major ptiwer plants are 

.served tmly by Ctmrail and the third is served tmly by CSX, and afterwards all three 

wil l be .served tmly by CSX. Jd. at 2;///so Di^]- \ , VS VVtmdward at 21. 

The Department believes lhat as CSX and NS ctimpete vvithin the SAAs for 

Ctial traffic and as rate i-eductitins (ptitenlially) oi cur, CSX must keep coal rates hi 

I'ld'CC^ ctimpetitive in order tti prev ent the \ ery tuittome that ctmcerns PEPCO. If 

PIT'CO Itises ptnver sales to utilities vvithin the SAAs, ctial moving to Pl.PCO vvill 

decline while ctial mov ing to utilities within the SAAs will increase. In thtise 

circumstances, CSX canntit be assuretl that it can retain ctial trafflc tti utilities within 

the SAAs, because it must compete wilh NS for that business. Consequently, CSX 
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has every incentive tti prtivide PEPCO with ctimpetitive rates lo avoid the risk tif 

Itising ctial traflic tti NS. Maintaining PEPCO's ability tti ctimpete tm the grid vvill at 

tht' very leasi assure CSX that it can keep that trafflc while it competes vvith NS in 

the SA.\s hu co.il ami other freight. 2? 

D. The "Acquisition Premium" Paid for Conrail 

Numertius parties maintain lhat CSX and NS paid an excessive price for 

C\inrail. Th.ese parties include the NITI , the Chemical Manufaciurers 

Assticiatitm/Sticiely tif the Plastics Industry, and varitius ctial-fired electric 

utilities. 2'- They contend that the escalating tender offers made by CSX and NS 

between Octtiber, 1996 and February, 1997, when the twti carriers each vvere 

attempting tti purchase the carrier separately, resulted in an "acquisititm premium" 

ftir Conrail because the purchase price exceeded Ctmrail's hisloric btiok value by 

billions tif dtillars. CiPU-02, VS Crowley at 6; ACE, et al.-\S, VS Crowley at 26. 

They fuither assert that to pay down this debt in the face tif new competititm in the 

SAAs, Applicants wi l l restirt tti raising r 'es on 'captive" shippers. See NITL-7 at 16-

27. Acctirdingly, these parties ctmsider it inappropriate to value Ctmrail asseis at the 

"inflated"" acquisiiitm price ftu inclusitm into the CSX and NS investment bases. See 

ACE, et iil.-]H, VS Crtiwley at 36. 

Witness Crtiwley ptiints tiut tm behalf of these parties that the higher 

capitalizatitm tif the investment base would (1) necessarily reduce the carriers" 

calculated rate tif return tin inveslment used in revtmue adequacy determinations. 

Naturally, it is unlikely that a utility like PEPCO would be allowed to cease 
operalitms as a matier tif public ptilicy. Ntmethele.ss, the presente of ptnver grids 
and deregulatitm tif the ptnver industry exposes PIT'CO and tither utilities tti far 
greater competition than has hisltuically been the case. The result is that PFPCO 
must behave far mtue like other markel-tiriven shippers, and lhat railrtiads 
serving utilities must treat fhem as such. 

2''/ E.g., Indianaptilis Power and Light (ACE, el al.-18), Niagara Mohawk Ptnver 
Corp. (NIMO-6), PEPCO, Centerior Energy Corp. (CEC-05), and Consumers 
Imergy Co, (CF'-04), The Atlantic City Fiectric Co, vvas tif this view origina.ly , 
but it has withdrawn frtim the prticeeding. 

2"/ l-tu a Ctimplete listing tif the different deflnilions tif the premium at issue in 
this proceeding, .see CSX/NS-177, Vol. 2A, RVS Kalt af HC-287. 
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and (2) by reflecting higher mad and equipment values in system average variable 

ctist calculations, disttirt the applicatitm of the Btiard s jurisdictitinal threshold Iti 

ensure thaf rail rates are reasonable. 2« Both results, it is argued, would permil 

railrtiads tti rai.se rates tti captive shippers vvithout risking regulatory scrutiny by the 

Board. Tti hirestall this extractitm tif higher rates, these parties urge that the Board 

ctindititm the acquisititm by requiring CSX and NS investmeni bases be calculated 

using the pre-acquisilitm bimk value tif Ctmrail assets. ACE, et al.-18, VS Crtiwley al 

,36. 

The Applicants, tm the olher hand, argue that: (I) they did not pay an 

excessive price for Ctmrail; (2) the Btiard sht uld nol be swayed by arguments either 

ttl overturn ( amerally Accepted Acctiunting Principles ( "GAAP"") or to abandtm 

stiund STB/ICC precedent; (3) ctimpetition vvill not permil them tti raise rates; and 

(4) imprtived efficiencies and revenue gmwth wil l provide sufficient funds to pay 

the purchase price, ntit escalating rates tm shippers, captive tu titherwise. CSX/NS-

176, at 106-09 and Appendix A al 1 IC 737-67; CSX/NS-177, Vol. 2B, RVS Whitehurst 

at 1 lC-649. 

It is imptirtant tti ntite al the tiut.set lhal the Department dties not have 

sulistantial dtiubts abtiut the ability of CSX and NS tti repay acquisilitm-induced 

debt, even if the Applicants' trafflc projections turn tiut It) be tiverstated. 2'' We dti 

2«/ Railrtiad "revenue adequacy" is the measure tif whether a railrtiad is earning 
a rate tif return equivalent to fhe ctist tif capital as calculated by the STB. A rate 
tif refurn less than the ctist tif capital generally means fhaf a railrtiad vvill not be 
able ft) replace capital assets tiver the long run, and it eflectivelv lessens 
regulattiry .scrutiny tif rail rates. The "rate tif refurn on investment'" is deflned by 
the STB as net railrtiad tiperating income divided by the railroad net investment 
base usetl for transporfation purptises, Railrtiad Kevenue Adequacy - 1988 
Defermin.ititm, 6 l ,CC2d 163, 170 (l'-W9). System average \ ariable ctists are 
calculated using fhe Btiard's uniftirm rail ctisling system ("URCS"), The Btiard 
.illocales ctists fti rail mtivements based upon agency models and utilizes railrtiad 
tiperating expenses and tiperating statistics. Fx Parte Nti, 431 (Sub-Nti, 1), 
•Adtipfitm tif the L'mttirm Kail Ctisfmg System as a General Purptise Ctisting 
System k u .All Kegulaftuy Ctisting Purptises, (lanuary 26, 198M). By statute, the 
STB has jurisdictitin only tiver those rail rates vvith a revenue-to-variable ctist 
ratio ("'r /vc"') of ISO percent. 49 U.S C, § 10707(d). 

2"/ NS has eslimaled that rate ctmipression (reductitins) stemming frtim 
competition in fhe SA.As vvill Unver its rev enues by approximately $160 million, 
Seale Deptisititm Fr, af 68. CSX has provided no ctimparable figure, bul for 
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have seritius concerns, htiwever, with the arguments presented in this prticeeding 

claiming disttirtitins tif revenue-tti-variahle ctist ratitis and the Board's revenue 

adequacy flnd'ngs. If these parties are correct and (1) NS and CSX are found 

revenue inadequate, and (2) system average variable ctist increases (thereby 

rf'^'.icing the r/vc ratiti), then it seems plausible that bolh carriers would have the 

tipptirlunily tti increase rates in stime circumstances - ctimpetition permitting — 

withtiut risking regulatory scrutiny. 

1X)T ctincludes, htiwever, that ctindititming this acquisiiion by excluding the 

so-called acquisititm premium frtim the CSX and N'S investmeni bases is 

inapprtipriate. Affer a lengthy prticeeding, the Btiard's predecessor adtipted 

acquisititm ctisl in revenue adequacy determinatitins because, as a general rule, that 

ctist represents the mtist accurate and reastmable valuatitm tif a railrtiad. Railrtiad 

Revenue Adequacy - 1988 Determinatitm, 6 l.C.C.2d 93.3, 938-939 (1990). This 

finding ctunpt'.rts with C ; A A P and rectimmendatitms made by the Railrtiad 

Accounting Principles Btiard cited by Applicants. 

In sum, the ctmcerns raised by those seeking exclusion tif the flnaneial 

i ium " paid for Ctmrail are serious and cannot be ignored. Htiwever, they 

iianscend the ctinflnes tif this prticeeding and have brtiad implications f tu future 

transactitms and fhe iiiuustry at large. They wtmld therefon he better addressed in 

a separate prticeeding. 1X)T strtmgly recommends that the Board institute such a 

proceeding lo address these serious concerns and afftud all interesled parlies an 

opptirtunity tti participate and develop a ctimprehensive rectird. At its conclusitm, 

the Board's final decisitin and standards wtiuld then be applicable tti all railrtiads. 

E Assignment of Conrail Ctmtracts 

A mimber of parties have challenged the successitm of either CSX or NS tti 

Ctmrail transptirtatitm ctmtracts in the event the prtiptised tran.sactitin is apprtived 

by the Boarti. The.se ctmcerns ari.se principally frtmi two aspects tif the Applicants' 

prtiptisal. First, the basic agreement between NS and CSX provides that all 

transporiation contracts witn Conrail that are in effect as tif the Closing Date tif the 

purposes tif analysis we have assumed a like amount, Ba.sed on the pro forma 
financial statements submitted by these twti carriers, it appears that each wi l l 
have sufficient restiurces to repay the acquisiiion debt even if they realize nti 
traffic gains tir tiperatitmal cost .savings and even if the prtijected rate 
ctunpressitm fakes place. 
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transactitin shall remain in effect thrtiugh the end of their stated terms, and that CSX 

and NS wil l decide Iietween themselves which railrtiad wi l l carry tiut the respective 

obligations .set ftuth in thtise ctmtracts. Article I I , sections 2.2(c)(i) and (ii). Sectmd, 

the Applicants seek lo have the Btiard require lhat Ctmrail's ctmtracts remain in 

effeci following assignment Iti either CSX tu NS, ntitwithstanding any extant 

prtivisitins in the ctmtracts "purptuting tti l imil or prtihibit Conrail's unilateral 

assignment tif its tiperating rights tti anoiher perstm tir persons."' CSX/NS-18, at 102-

03 (Item 1(c) tif the Prayer ftir Relief). 

Either expressly tu by implicatitin, a number tif tither railrtiads and shippers 

objecl ttl an a.ssignment tif Ctmrail ctmtracts to eiiher tif the Applicanis in disregard 

tit any ntin-a.ssignment clause. See F.astman Ktidak Company (EKC-2), APL Limited 

(APL-4), the C hemical Manufaciurers As.sticiation (CMA-10), the City of 

Indianaptilis (CI-5), the Gati'way Western Railvvay and the Gateway Eastern Railway 

(GWWK-3), Amtrak (NRPC-7), Redland, Ohio (Redland-2), NYK Line (North 

America) Inc. (undesignated), and Prtividence and Worcester Railrtiad Company 

(undesignated). These parties tipptise the auttimalic substitutitm of either NS or CSX 

tin a number tif grtiunds. Ftu example, APL argues lhat CSX shtiuld ntit 

auttimalically step inlo APL s contracts vvilh Ctmrail since, inter nlin, " CSX is one tif 

APL's principal ctimpetihus; its ocean carrier and its slack train subsidiaries compete 

head-tti-head with APL in a niche market carrying time-sensitive commtidities frtim 

Asia and the Paciflc Rim tti the eastern Uniied Slales." APL-4 al 3; st^ also 

Ctimments tif NYK Line (North America, Inc.). Similarly, Ktidak tibjects to the 

assignment of its Ctmrail ctmlracts since fhe ntm-assignment clause in thtise 

ctmtracts was intended by Ktidak lo short-circuit just such a forced assignment, and 

since it could as easily deal wilh eiiher CSX tu NS, both of which wil l serve its plant 

ptist-transactitm. F"KC-2. By and large, all of the parties that have commented on 

this issue have ob)ected tti Btiard apprtival lhal would allow Conrail contracts tti be 

assigned by agreement tif CSX and NS, and without any input frtim the affected 

shipper parties to the ctmtracts. 

The applicants have ctirreclly ptiinled out (CSX/NS-176 at P-95-96) that fhe 

STB has legal authority tti tiverride contractual pitivisions "as necessary"" in 

consolidatitm cases. 44 U.S.C. § 11321(a); Norfolk & Western Ry. Co. v. American 

Train Dispatchers Ass'n, 111 S.Ct, 11.'̂ 6 (1991). Nevertheless, the Department is 

aware tif nti express htilding by the Btiard, the ICC beftue i l , tir by a jutiicial btitJy, 

fhat specifically addresses the assignmeni tif a shipper s railrtiad contract tif carriage 
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ttl a differeni railmad in the face of a ntm-assignment clause and tiver the express 

tibjectitins tif the shipper that has ctinlracted ftir such a provision. 

The Department suspects that this circumstance may reflect the practical 

differences between past meifrers and the present propti.sal beftire the STB. In a 

merger, where tmly tme carrier survives, the assignment of existing contracts to the 

surviving railrtiad realistically has the ptitential Iti raise far fewer tibjections than 

here. In that ctmtext the shipper ctmtinues tti deal with the tmlv successor tif the 

party vvith whtim it contracted, and oftentimes the only carrier capable tif 

pe; ftirming the ctmtracl. Here, by ctmtrast, there would tiften be tvvo ptitential 

"successtirs"' ftilltiwing any appmval hy the STB. It is alsti important that, as a 

general matter, decisitins by competiltirs such as CSX and NS as to htiw they vvill 

divide custtimers (such as Ctmrail's shippers) ctiuld raise seritius antitrust ctmcerns. 

St'c Palmer v. BRGofGa.. Inc.. 498 U.S. 46, 49 (1990), citiny; United Slates v. Topco 

Asstics.. 405 U.S. 596, 608 (1972). 

The Department dties imt questitm the Btiard's statuttiry authority to tiverride 

previously ctintracled-ftir ntm-assignment prtivisitins. Htiwever, we believe that, 

particularly in the ctmtext tif an acquisition tif tme railrtiad by two competing 

carriers, care must be taken in the exercise of this authority. 

Speciflcally, DOT rectimmends that where CtmraiFs lines have been divided 

.so that either CSX tir NS, bul nof btith, ctiuld perftirm the terms ofa shipper ctintract, 

it makes sense tti assign an existing ctmtracl for its duration tti the only carrier 

capable of prtividing the service previtiusly provided by Ctmrail, notwithstanding 

the presence tif a iion-assignment clause. This situatitm is analtigtius tti that faced in 

a tradititmal merger situatitm. 1 Itiwever, in circumsiances where either CSX or NS 

ctiuld perftirm a contract, and where the Applicants have stiught tti determine 

between themselves which carrier will in fad lake over the Ctmrail contract, some 

prtitectitm for the shipper is warranted. In those circumsiances we believe that the 

Btiard shtiuld either (1) preserve the shipper s ability tti vtiid its ctintract by 

exercising ils ctmtracted-ftir ntin-assignability tiptitm, tu (2) imptise a condititm that 

alltiws the shipper tti deiermine which of the Applicants vvill in fact perftirm the 

lerms originally ctmtracted for vvith Ctmrail. As between these optitins, vve believe 

that the latter is prtibably the best, particularly since it is our understanding lhat the 

ctmtracts al issue are ftir relatively shtul terms. 

The Btiard's aulhtirity lo supersede ctinlractual tibligations in apprtiving 

mergers provides some basic certainly iti railroads in the Applicants" posiflon as 
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they atlempt to allticate the myriad properly rights tif a third carrier. Although the 

effect tif this is that shippers may flnd themselves dealing with a railrtiad with 

whtim they never ctinlracted, they wtiuld not seem tti be significantly disadvantaged 

thereby. First, they wtiuld ctmtinue lo receive the service terms and rate(s) for which 

they have bargained. Second, since the ctmtracts are tif short duralitm, there is bolh 

an incentive tti the serving railrtiad Iti earn the busine.ss t)f the shippers, and a near 

term tipptirlunily ftir shippers freely to negotiate vvith tither railrtiads in any event. 

By ctmtrast, preserving non-assignment clauses in all ctmtracts lhat ctiuld 

have been perftirmed by twti railrtiads ~ and thereby preserving a shipper s oplitm 

!ti vtiid such ctmtracts and renegtitiate if it wishes - arguably extends lo such 

shippers a windfall that would ntit be available tti shippers in a routine merger or tti 

shippers in an acquisititm that could tinly be served hy tine tif tvvti railrtiads. DOT 

believes that a stilutitm alltiwing shippers the right Iti chtitise between two acquiring 

t arriers in circumstances where either railrtiad ctiuld perhirm the services previtiusly 

prtivided by a third seems a fair compromise between the needs of the railrtiads and 

thtise tif shippers. 

We think in particular that APL has made a showing that it warrants this type 

tif relief, 1 hat parly has expressed concern lhat if its ntm-assignment cl uise is 

vtiided it vvill find it.self bound tti a partnership ftu stime years with a competittir 

with whtim it might well have refused tti deal in the first in.stance. 

Lastly, DOT must stress that ils general ptisition on this n after is premised tin 

the understanding that the coniracts at issue are for relatively shtirt terms. Tti the 

extent that is not the case, the better ctiurse might be ftjr the Btiard Iti preserve 

shippers' ability tti exercise the non-assignment t lauses ftir which they have 

liargained. 

V I . CONCLUSION 

The pending transactitin warrants apprtival by the Surface Transptirtatitm 

Btiard tmly if apprtipri.ite ctmdititms are imptised lo miligate threatened public 

harms. Although the tran.sactitin will extend ctimpetition, increase prtiductivity and 

enhance efflciency, the Department remains concerned about maintaining reliable 

rail freight and passenger service in the eastern United States. V^Tiere necessary, 

ctmdititms required lo ensure continued competititm must be imptised. Ptitential 

harm to communities and the environment must likewise be miflgated. Above all. 
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safety must be assured. 

FRA has worked with CSX and NS to prepare and review the Safely 

Integratitm Plans required in this ca.se, and to >ecure detailed ctimmitments tif the 

restiurct's and steps necessarv to implement the SIPs prtiperly. FRA wil l continue tti 

work with the Applicants tti revise the SIPs if necessary in order lo address required 

mitigatitm measures. Given IX^T's ctmcern that rail safely nol be compromised, vve 

wil l cltisely mtinittir the Applicants' implementatitm of the SIPs, particularly given 

the impaci tif iinfore.seen ctinlingencies, if the Btiard apprtives the prtiptised 

transaclitm. 

The Department is etmcerned that increases in the number of freight Irains 

operating tin lines that alsti supptirt passen '̂er rail service may disrupt perftirmance 

tir have tither adverse efftxts tin rail passenger service. We thereftire supptirt a five 

year tiversight peritid to ensure that rail passenger service, btith intercity and 

ctimmuter, tities ntit suffer as a result tif this transactitin. 

Similarly, DOT urges the Btiard tti retain jurisdictitin hu five years over the 

ctimmercial implementaiiv) i v-f any approval il may grant, and tti impti.se reptirting 

requirements tin the Applicants in tirder to mtinitor developments in the SAAs. The 

STB shtiuld ensure that resptinsibility ftir tipcrations in the SAAs rests squarely with 

thtise wF vvtiuld create them, operale in them, and secure their mtist direct benefits 

- NS and CSX. 

Mtiretiver, many tif Conrail's ctmlracts wilh shippers apparently ctintain 

clauses that, in tither ctmtexts, wtuild prevent their assignment tti CSX tir NS. The 

circumstances tif this case require careful exercise tif the Btiard"s ptiwer to tiverride 

these clauses. DOT urges generally that where either CSX or NS can perform the 

terms tif such a ctintract, .shippers shtiuld be permitted tti chtitise which railrtiad lhey 

will use, particularly in fhe case of APL. 

Mt-asures t<i assure apprtipriate labtir prtitectitms alsti merit specific 

ctinsideratitin. In tmr view, past applicatitm tif standard prtitective provisitms has 

resulted in ie.ss prtitectitm hu railway empltiyees lhan vvas intended. DOT 

acctirdingly asks the Btiard tti clarify the natuie and extent tif any apprtival it may 

grant, sti that railrtiad workers are belter able tti .secure the beneflts lhat the law 

afftirds them. We alsti suggest a nuidest enhancement of benefits for some workers 

subjeci ttl forced relticatitin. 

This tran.sactitin will have signiflcant impacts tm ctimmunities and the 

ein ironment m many areas. 1X)T is particularly concerned abtiut the potential 
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effects tin the greater Cleveland, Ohio area. Since the new CSX and NS systems will 

intersect there, the Btiard must assure that no unforeseen operational difficulties 

develop that ctiuld ptitenlially affect rail service elsewhere in the United Slates. At 

the same time, appropriate measures tti mitigate correctly identifled material 

ctmsequences must be adtipted. 

The New York regitm east of the Hudson River is another area that may well 

experience negative effects from this transaclitm. DOT believes that the 

circumstances warrant action tti assure mitigatitm tif harmful environmental impacts 

and protection of the public inierest in n i l access east tif the Hudstm River. The 

public interesi here is best served by addressing envirtmmenlal impacts directly 

linked tti the transactitin and, mtire brtiadly, by facilitating the expedititius 

enhancement tif rail alternatives in this regitin raiher lhan alltiwing further 

degradation. Ctinsidering the regitin s urgent requirement for ctimpetitive rail 

service, IXIT endtirses the devekipment tif viable, efficieni rail transptirtation access 

east of the Hudstm, and we encourage NS and CSX to reach agreement on related 

issues, including the assurance ofa strong, viable float operation across the Hud.son 

River. 

The Department overall considers that the best restilution to the problems 

presented in this prticeeding is likely tti be found in agreements amting thtise most 

directly affected. We thereftire urge the Btiard to stimulate further discussions 

amtmg the Applicants, relevant ctimmunities, passenger rail tiperattirs, and shippers. 

For tlitist adverse effects that do ntit prove amenable to such efforts, DOT 

rectimmends that the Btiard imptise remedial condititins. Such ctmdititms must, of 

ctiurse, ntlt themselves present new and unanticipated obstacles to safe and efficient 

rail transptirtatitm. 
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Prtiperly sti ctmditioned, the pending transactitin is ctinsistent with the public 
interest, and thus warrants appmval. 

Respectfully submitled, 

NANCY E. MCFADDEN 
General Counsel 
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