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I . INTRODUCTION 

In a Decision served July 23, 1997, the Snrface Transportation 

Board accepted f o r consideration the primary a p p l i c a t i o n 

(hereinafter, the "Application") and rel a t e d f i l i n g s submitted by 

Applicants CSX Corporation and CSX I'ransportation, Inc. 

(hereinafter "CSX"), Norfolk Southern Corporation and Norfolk 

Southern Railway Company (hereinafter "NS"), Conrail, Inc. and 

Consolidated Rail Corporation (hereinafter "Conrail" or "CR") f o r 

Board approval and authorization under 49 U.S.C. 11321-25 f o r , as 

i s relevant here, (1) the acq u i s i t i o n by CSX and NS of co n t r o l of 

UP., and (2) the d i v i s i o n of assets owned by CR by and between CSX 

and NS.̂  

In a Decision issued July 23, 1997, the Board confirmed the 

procedural schedule previously prescribed f o r t h i s proceeding. As 

pertinent here, the Board required t h a t a l l parties wishing t o f i l e 

a responsive application or to o f f e r comments, protests, and 

requests f or protective conditions, must make such f i l i n g ( s ) by 

October 21, 1997. In keeping with the Board's procedural 

schedule, Housatonic Railroad Company, Inc. ("HRRC") f i l e d i t s 

comments and requests f o r protective conditions (HRRC-10, 

hereinafter "HRRC Comments and Requests") 

HRRC hereby submits t h i s b:-ief i n support of i t s req lests f o r 

p r o t e c t i v e conditions. 

^ Hereinafter CSX, NS and CR c o l l e c t i v e l y w i l l be refe r r e d 
t o as "Applicants" and the series of transactions proposed i n 
Applicants' primary application and rela t e d supplements s h a l l be 
refe r r e d t o as the "Transaction". 



I I . DESCRIPTION OF RELIEF REOUESTED 

In HRRC Comments and Requests, HRRC requested th a t approval of 

the Transaction be conditioned upon three (3) s p e c i f i c conditions. 

The requested conditions involved (1) access by HRRC to c e r t a i n 

connections by haulage arrangement with CSX (hereinafte.r "Access 

Condition"), (2) c e r t a i n rate and revenue protection (hereinafter 

"Rate Condition"), and (3) creation of a switching d i s t r i c t i n the 

Cleveland, Ohio area to address a sp e c i f i c single l i n e Conrail 

movement which a f t e r implementation of the Transaction would become 

a CSX/NS j o i n t l i n e movement (hereinafter "1 t o 2 Condition"). 

Since the submission by HRRC of the HRRC Comu.cnts and Requests 

on October 21, 1997, a number of developments have occurred which 

d i r e c t l y or i n d i r e c t l y a f f e c t the HRRC requests. The develc ments 

include r e c e i p t by HRRC, through discovery and otherwise, of 

ad d i t i o n a l information about the proposed Transaction and the plans 

of Applicants following consummation of the Transaction; and 

settlement of ce r t a i n issues between Applicants and the National 

I n d u s t r i a l Transportation League. 

These developments and other factors have caused HRRC t o 

review i t s reques*,s for protective conditio'-'s and t o modify c e r t a i n 

of the requests by reducing the scope of r e l i e f requested. Th.i 

primary r a l i e f now requested by HRRC i s the Access Condition. 

While HRRC does not abandon i t s request f o r S.T.B. action on 

rate e q u a l i z a t i o n and on the 1 to 2 s i t u a t i o n , the S.T.B. action 

requested i s , i n each case, s u b s t a n t i a l l y reduced. These issues 



w i l l be discussed b r i e f l y below. However the primary focus of 

argument w i l l address the c r u c i a l Access Condition. 

A. 1 to :; Condition. 

As discussed ir. ' l e t a i l i n HRRC Comments and Requests,^ and 

supra.^ an important HRRC t r a f f i c movement consists of a movement 

of ground limestone from Canaan, Conn, t o Gypsum, Ohio. The 

movement cu r r e n t l y involves only HRRC and Conrail but a f t e r the 

Transaction w i l l require movement by HRRC, CSX and NS."* HRRC 

o r i g i n a l l y requested thc establishment of a switching d i s t r i c t t o 

address t h i s t r a f f i c movement. HRRC now withdraws t h a t request.^ 

The agreement reached by Applicants and the National 

I n d u s t r i a l Transportation League ("NITL Agreement") provides 

l i m i t e d three year rate p r o t e c t i o n , at the shipper's option, i n 1 

to 2 t r a f f i c movements o r i g i n a t i n g on Conrail.*^ The NITL 

2 HRRC Comments and Requests, HRRC-10 at 14-17, 27-28, 
Exhibit 6-1. 

^ Pages 19-ro. 

* HRRC Comments and Requests, HRRC-10 at 14-17, 27-28, 
Exhibit 6-1. 

^ The claim of Applicants that there i s no reason t o believe 
t h a t HRRC and i t s customer w i l l be harmed by conversion of a 2 
c a r r i e r movement (HRRC,CR) t o a three c a r r i e r movement 
(HRRC,CSX,NS) as set f o r t h i n Applicants' Rebuttal, CSX/NS -176, 
Volume 1, page P-349, i s not deserving of any credence i n view of 
the great lengths to which Applicants e x t o l the v i r t u e s and 
economies to be realized by the conversion of double l i n e movements 
to single l i n e movements throughout t h e i r a p p l i c a t i o n documents. 
See, e.g.. Applicants Rebuttal, volume 1, page C-15, i n which 
Applicants state " The Transaction w i l l not only increase 
competition, but also markedly improve r a i l service by creating new 
s i n g l e - l i n e service." 

^ The NITL Agreement was f i l e d as Appendix B, volume 1 of 
Applicants' Rebuttal, CSX/NS-176, pages P-768 - P-774. 



Agreement would seem to include the HRRC Gypsum movement except 

t h a t the NITL Agreement does not s p e c i f i c a l l y address movements 

o r i g i n a t i n g on short lines.'' While the NITL Agreement would 

provide only l i m i t e d assistance i n preserving the Gypsum business, 

i t would be h e l p f u l , and HRRC requests t h a t the S.T.B. order t h a t 

the provisions of the NITL Agreement be applicable t o t r a f f i c 

movements o r i g i n a t i n g on HRRC. 

2. Rate Condition 

HRRC i n i t i a l l y requested that the S.T.B. orJl^r broad rate 

equalization between HRRC stations and various CSX sta t i o n s . The 

request encompassed both public and private rates and also sought 

d i v i s i o n a l p rotection beyond that to which HRRC i s presently 

e n t i t l e d with Conrail. HRRC believes t h a t some of i t s rate 

concerns would be remedied by the requested Access Condition, and 

th a t other concerns w i l l be addressed by implementation of c e r t a i n 

announced CSX rate p o l i c i e s . To the extent that HRRC's concerns 

are not so addressed, i t i s d i f f i c u l t to fashion appropriate r e l i e f 

i n t h i s proceeding. 

Accordingly, HRRC modifies i t s requested Rate Condition and 

requests only that the S.T.B. issue an order requiring CSX to 

f u l f i l l commitments made in the Application to honor a l l rate 

^ The purpose and s p i r i t of the NITL Agreement would seem t o 
encompass t r a f f i c o r i g i n a t i n g on a Conrail s e f e d short l i n e ; 
however HRRC believes that the language i s ambiguous on t h i s point 
and has been unable to receive assurances from Applicants t h a t i t 
does apply. 

^ HRRC Comments and Requests, HRRC-10, pages 29-33. 
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arrangements binding on Conrail for their duration, and to f u l f i l l 

a commitment made in a letter from James Shefelbine of CSX to John 

R. Hanlon, J r . of HRRC that with respect to public group-to-group 

or mileage scale rate documents, rates to HRRC stations w i l l be the 

same as rates to CSX local stations within that same group.^ 

Specifically, the revised requested condition i s as follows: 

Upon acquisition of the CR properties by CSX, CSX Group 
Rates or Mileage Scale Rates w i l l include HRRC stations 
in the same group or scale as CSX stations in the same 
geographical regional group, unless CSX and HRRC 
otherwise agree. Where binding existing CR/HRRC 
arrangements apply to the stations and commodities, the 
division of revenue w i l l be in accordance with the 
existing arrangements for their duration. 

3. Access Condition 

As indicated above, the Access Condition remains as the 

primary r e l i e f requested by HRRC. The remainder of this brief 

addresses the Access Condition. Specifically, as set forth in HRRC 

Comments and Requests, HRRC seeks thc following r e l i e f : 

That the Surface Transportation Board require CSX to 
enter into a Haulage arrangement on reasonable terms with 
HRRC, under the terms of which CSX w i l l haul HRRC t r a f f i c 
over the Boston-Albany Main Line (1) from P i t t s f i e l d to 
the Albany, New York area for the purpose of interchange 
at Albany with connecting carriers including, but not 
limited to NS, CP Rail and ST Rail, and (2) frora 
P i t t s f i e l d to Palmer, Massachusetts for interchange 
purposes at Palmer and intermediate points. 

^ Letter dated January 27, 1998, from James Shefelbine, CSX 
Director - Mass Marketing to John R. Hanlon, J r . , HRRC President, 
explaining how CSXT's price simplification efforts w i l l impact HRRC 
i s attached hereto as Exhibit A. 
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I I I . NATURE OF ARGUMENT 

The argument which foiiows w i l l demonstrate that HRRC and i t s 

customers w i l l suffer harm as a result of Applicants' Transaction; 

that the Surface Transportation Board has authority to condition 

the Transaction in such a way as to ameliorate the harm; and that 

based upon the applicable legal standards, the stated purposes of 

the Transaction, and the particular circumstances affecting HRRC 

and i t s customers, the S.T.B. should grant r e l i e f . 

The argument w i l l also show that the r e l i e f requested by HRRC 

i s a reasonable and appropriate r e l i e f which w i l l reduce, but not 

entirely eliminate, the harm which w i l l be caused to HRRC and i t s 

customers. Furthermore, that the r e l i e f requested has not been 

shown by Applicants to cause them any harm whatsoever and that the 

requested r e l i e f i s not in any way inconsistent with the stated 

purposes of the Transaction nor likely to interfere with the 

legitimate stated benefits sought to be achieved by the Applicants' 

Transaction. 



IV. EFFECTS OF THE TRANSACTION ON HRRC AND ITS CUSTOMERS 

A. DESCRIPTION OF HRRC AND ITS RELATIONSHIP WITH CONRAIL. 

As set f o r t h i n greater d e t a i l i n HRRC Comments and Requests, 

Housatonic Railroad Company, Inc. i s a Class I I I r a i l c a r r i e r which 

interchanges a l l of i t s i n t e r l i n e f r e i g h t with Conrail at 

P i t t s f i e l d , Massachusetts. HRRC operates two connecting l i n e s over 

approximately 161.3 miles i n Massachusetts, Connecticut and New 

York. I n 1997, HRRC handled 5748 cars consisting of 5005 inbound 

cars and 743 outbound cars. Housatonic Railroad owns and operates 

a lumber reloading f a c i l i t y i n Hawleyville which handled 792 cars 

i n 1997. 

HRRC i s common c a r r i e r , but with respect to Conrail i t i s also 

both a shipper and a customer. ̂ ° As a captive Conrail short l i n e 

HRRC cannot compete with Conrail. HRRC can not take business away 

from Conrail since HRRC does not interchange t r a f f i c with any other 

c a r r i e r and since, i n any event, Conrail u l t i m a t e l y controls the 

through f r e i g h t rates. HRRC i s , i n e f f e c t , the lo c a l r e t a i l 

provider of Conrail transportation services. Conrail and HRRC 

cu r r e n t l y act as partners i n the provision of transp o r t a t i o n 

services. 

The status of HRRC as a shipper and customer i s explored 
i n d e t a i l i n HRRC Comments and Requests, HRRC-10, at pp. 6-8. 

The status of HRRC as a Conrail partner i s explored i n 
d e t a i l i n HRRC Comments and Requests, HRRC-10, at pp. 8-10. 
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B. CHANGES IN RELATIONSHIP WITH CONNECT'ING CARRIER 

Housatonic Railroad w i l l , i f the Transaction i s consummated as 

planned, interchange a l l of i t s t r a f f i c with CSX Corporation. 

Neither HRRC nor i t s customers w i l l have d i r e c t r a i l access to 

other Class I c a r r i e r s . 

A s u p e r f i c i a l examination might suggest t h a t the post-

transaction competitive p o s i t i o n of HRRC and i t s customers w i l l be 

unchanged from j r e - t r a n s a c t i o n conditions, with CSX merely 

replacing Conrail, and the Applicants attempt t o characterize the 

e f f e c t s of the transaction i n t h i s s u p e r f i c i a l manner. However, i n 

f a c t , the p o s i t i o n of HRRC and i t s customers w i l l be much worse i f 

the Transaction i s implemented without conditions. 

Within i t s service area, Conrail operates v i r t u a l l y without 

competition. HRRC has d i r e c t access to the e n t i r e Conrail system 

through i t s interchange connection at P i t t s f i e l d , Mass. With 

respect t o t r a f f i c which neither originates nor terminates on 

Conrail, Conrail serves as a neutral overhead c a r r i e r t o southern, 

western, and Canadian gateways. Conrail i s generally i n d i f f e r e n t as 

to which gateway c a r r i e r i t connects with. In a d d i t i o n , Conrail 

faces the same market rate constraints throughout the region, with 

the e f f e c t that no part of the Northeastern region i s d i s 

proportionately benefited or burdened by f r e i g h t rate d i f f e r e n t i a l s 

which do not r e f l e c t d i f f e r e n t i a l s i n the cost of providing service 

or meeting truck competition. 
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Conrail does not discriminate against HRRC with respect t o 

rates t o competing stations and HRRC and CR do not regard 

themselves as competitors. I n short, Conrail serves as a 

ne u t r a l , gatekeeper t o Housatonic Railroad and provides HRRC with 

n e u t r a l and competitive access t o a l l c a r r i e r s connecting with 

Conrail. 

I f the Transaction i s implemented as proposed, HRRC w i l l have 

d i r e c t access through i t s P i t t s f i e l d interchange connection with 

CSX t o less than one-half of what now comprises Conrail.^-' 

Access t o the remaining former Conrail t e r r i t o r y w i l l be only via 

j o i n t CSX/NS service. Access to southern gateway connections w i l l 

not be ne u t r a l . As discussed more f u l l y below, CSX w i l l n a t u r a l l y 

p r efer t h a t southern t r a f f i c move i n single l i n e service t o and 

from CSX stations i n preference t o NS stations. 

CSX w i l l not be a monopolist w i t h i n much of the former Conrail 

service area. As a consequence, competitive pressure w i l l force CSX 

to reduce rates i n areas of r a i l competition but not i n areas, such 

as the HRRC service area, where such competition w i l l not e x i s t . 

As a r e s u l t , access t o western and Canadian gateways by HRRC via 

CSX w i l l not maintain the rate and service n e u t r a l i t y of the 

Conrail service. I n addition, CSX i s l i k e l y to favor gateways t o 

which i t enjoys a competitive advantage over NS because of more 

d i r e c t r o u t i n g , better track conditions, less t r a f f i c congestion 

and s i m i l a r considerations. 

12 See, HRRC Comments and Requests, HRRC-10, pages 9-10. 

1^ See, Railroad Control Application, volume 1, pages 5-12. 
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Apart from the foregoing differences i n the types of 

competitive access which w i l l be available to HRRC, there w i l l be 

a fundamental change i n the nature of the r e l a t i o n s h i p between HRRC 

and i t s connecting c a r r i e r . As set f o r t h above and i n HRRC 

Comments and Requests, Conrail and HRRC are partners i n a very r e a l 

sense and Conrail does not compete with HRRC. The partnership 

arises both from the f i d u c i a r y r e l a t i o n s h i p t h a t grew out of the 

Conrail l i n e sale to HRRC and out of r a t i o n a l s e l f - i n t e r e s t e d 

behavior by Conrail as an i n d i f f e r e n t monopolist. 

The Applicants see t h e i r r o l e d i f f e r e n t l y . The primary t h r u s t 

of the e n t i r e Railroad Control Application i s aimed at enhancing 

competition. The enhanced competition, we are t o l d , i s both 

intermodal and intramodal. I n describing the purpose of the 

Transaction, the Applicants state: 

"CSX and NS both project that the creation of new sin g l e -
l i n e routes w i l l enhance t h e i r competitive p o s i t i o n s , 
enabling them t o d i v e r t t r a f f i c from other r a i l c a r r i e r s , 
including one another, " i " * 

Thus, the Applicants acknowledge that a goal and purpose of 

the transaction i s to d i v e r t t r a f f i c from other r a i l c a r r i e r s , 

i n c l u d i n g , one must assvime, from Housatonic Railroad. There i s no 

doubt t h a t Applicants, especially NS, w i l l have incentive t o do so, 

and t h e i r resolve to compete vigorously i s echoed throughout t h e i r 

a p p l i c a t i o n m..terial. Where Conrail was a partner t o HRRC, 

Conrail's successors w i l l be competitors to HRRC. I t i s d i f f i c u l t 

t o imagine a more fundamental change in r e l a t i o n s h i p . 

1* Railroad Control Application, Volume 1, page 13. 
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C. HRRC MARKET AREA 

Any examination of the c o m p e t i t i v e or a n t i - c o m p e t i t i v e e f f e c t s 

of a t r a n s a c t i o n should begin w i t h a d e f i n i t i o n of the r e l e v a n t 

market area.^^ As i n d i c a t e d above, HRRC operates i n Connecticut, 

Massachusetts and New York. More s p e c i f i c a l l y , HRRC's d i r e c t 

s e r v i c e area encompasses the western p o r t i o n of Massachusetts and 

Connecticut^^ and the eastern Hudson c o u n t i e s o f Putnam and 

Dutchess i n t h t s t a t e of New York. 

The HRRC "Market Area" i s broader than the d i r e c t s e r v i c e 

area. I t i n c l u d e s the area i n which HRRC and i t s customers compete. 

The Market Area encompasses (1) a l l of Connecticut, (2) western 

Massachusetts, (3) eastern New York i n c l u d i n g the Albany area. New 

York C i t y and the southeastern counties of Westchester, Putnam, 

Dutchess, Orange, and U l s t e r , and '4) n o r t h e r n and c e n t r a l New 

Jersey encompassing what i s proposed t o become the North Jersey 

shared asset area and c o n s i s t i n g of the r e g i o n from South Brunswick 

n o r t h . 1'' 

1^ See, Comments of the United States Department o f J u s t i c e , 
DOJ-1, a t pp. 4-6. 

1^ Berkshire County, Massachusetts; T . i t c h f i e l d and F a i r f i e l d 
Counties, Connecticut. 

The e x t e n t of the HRRC market area i s amply supported by 
the r e c o r d . HRRC Comments and Requests, HRRC-10, pp. 12-14, 23-25; 
V e r i f i e d Statenient of Stevenson Lumber Company, HRRC-10, E x h i b i t 
b,pages 8-1,8-2; V e r i f i e d Statement of Weyerhaeuser Canada, HRRC-
10, E x h i b i t 8, page 8-3; V e r i f i e d Statement of Kimberly-Clark 
C o r p o r a t i o n , HRRC-10, E x h i b i t 8, pages 8-4, 8-5; V e r i f i e d Statement 
of Q u a l i t y Food O i l s , I n c . , HRRC-10, E x h i b i t 8, pages 8-6,8-7; 
V e r i f i e d Statement of Fidco, HRRC-10, E x h i b i t 8, pages 8-8, 8-9; 
Housatonic R a i l r o a d ' s Response t o New England C e n t r a l R a i l r o a d , 
I n c . Responsive Application-Trackage R i g h t s , HRRC-12, pages 7-9; 
statement of senator Christopher J. Dodd, HRRC-12, E x h i b i t A; 
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D. ANTI-COMPETITIVE EFFECTS OF THE PROPOSED TRANSACTION. 

1. Competition West of Huds.")n River 

A f t e r the transaction i s consummated, the p o r t i o n of the HRRC 

Service Area west of the Hudson River w i l l have new and vigorous 

r a i l f r e i g h t competition while the portion of the HRRC Service Area 

east of the Hudson River, including the HRRC d i r e c t service area, 

w i l l not have such competition. 

Applicants have es s e n t i a l l y erected a competitive w a l l at the 

Hudson River. 1® HRRC i s uniquely situated j u s t east of th a t 

competitive w a l l . HRRC's i n t e r l i n e interchange at P i t t s f i e l d , 

Massachusetts i s only 4 3 miles from .Mbany, New York. HRRC's 

western terminus at Beacon, New York i s approximately 15 miles from 

Maybrook, New York.^^ CSXT and NS w i l l both serve Albany and NS 

w i l l acquire a l i n e through Maybrook.2° 

V e r i f i e d Statement of John R. Hanlon, Jr., HRRC-12, Exhibit B. 

®̂ NS w i l l apparently have an interchange wi t h ST i n 
Albany via haulage service by CP R a i l . This w i l l undoubtedly 
be n e f i t ST and i t s New England customers but w i l l not help HRRC 
because HRRC has no interchange with ST. The arrangement w i l l 
a c t u a l l y harm HRRC by introducing NS competition t o ST customers 
who compete with HRRC and i t s customers. For example, an HRRC 
lumber reload f a c i l i t y i n Hawleyville, Connecticut competes 
d i r e c t l y with a ST served lumber reload f a c i l i t y i n Waterbury, 
Conn, only 20 miles away. 

1^ HRRC Comments and Requests, HRRC-10 at 12. 

20 The so-called Southern Tier Line. 
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2. RaiT Competition Available t o Competitors Disadvantages HRRC's 
Customers' A b i l i t y t o Compe .3. 

As indicated i n the shipper l e t t e r s attached t o HRRC Comments 

and Requests, many HRRC customers compete d i r e c t l y with firms i n 

the Rail Competitive Zone, including the North Jersey Shared Asset 

Area. Applicants agree that the increased competition i n the 

competitive zones w i l l cause shippers located there t o experience 

decreased r a i l rates and therefore decreased transportation costs. 

Shippers served by HRRC w i l l not benefit from the lower rates 

created by the new competition and w i l l thereby be put at a 

competitive disadvantage. 

As a r e s u l t of higher costs, shippers served by HRRC, and 

Housatonic Railroad i t s e l f , w i l l lose business. The loss of 

business w i l l n a t u r a l l y lead to decreased employment, decreased 

c a p i t a l investment and decreased tax revenue for state and l o c a l 

government. 

The Coalition of Northeastern Governors, in i t s Comments and 

Requests f o r Conditions, referred t o these e f f e c t s , s t a t i n g : 

With the anticipated discrepancy i n r a i l t ransportation 
rates between the non-competitive areas and the 
competitive areas, shippers i n the noncompetitive areas 
w i l l be handicapped i n t h e i r attempts t o compete with 
shippers i n the competitive areas. 'T the extent th a t 
t r a n s p o r t a t i o n costs are a factor i n o shipper's a b i l i t y 
t o d e l i v e r goods to i t s customers, shippers located east 
of the Hudson River or i n other arenas without competition 
w i l l be at a severe disadvantage. 

2̂  Comments and Requests f o r Conr -ions by Coa l i t i o n of 
Northeastern Governors, CNEG-5, at pages 11-1.''. 
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3. Failure t o Extend Rail Competition t o HRRC Damages HRRC's 
A b i l i t y t o Compete. 

HRRC owns and operates a lumber reloading f a c i l i t y i n 

Hawleyville, Conn.^^ From that location, HRRC arranges t r u c k i n g 

fo r reload customers to many areas including t o lumber r e t a i l e r s i n 

eastern New York and New Jersey. HRRC competes with and post-

transaction expects to compete with reload f a c i l i t i e s i n Conn., New 

York and New Jersey, many of whom w i l l have the benefit of new 

increased competition.HRRC, i n i t s capacity as reload operator 

and therefore a r a i l customer, and HRRC's reload customers, w i l l be 

placed at a competitive disadvantage as a r e s u l t of the Transaction 

unless HRRC has the opportunity for competitive economic access t o 

other connections. 

22 Hawleyville i s situated on i n t e r s t a t e Route 84 j u s t 
east of Danbury and approximately 10 miles from the New 
York/Connecticut state l i n e . 

2̂  HRRC estimates that approximately 36% of truck 
d e l i v e r i e s are to destinations i n New York and approximately 22% 
are t o destinations i n New Jersey. The other 42% are p r i m a r i l y t o 
Connecticut destinations with some t r a f f i c t o Massachusetts 
destinations. See v e r i f i e d statement of John R. Hanlon, J r . , HRRC-
12, Exhibit B. 

The competing reload f a c i l i t i e s include: Saratoga 
Warehouse Associates, Mechanicville, NY, Portanova Warehouse, 
Waterbury, CT, J & J Warehouse, P i t t s f i e l d , MA, Eastwood Carriers, 
Westfield, MA., D i s t r i b u t e r s Unlimited, Guilderland Ctr., NY, 
Anastasio and Sons, New Haven, CT, and Poiner Street, LTD, Newark, 
NJ. To the best of HRRC's knowledge and b e l i e f , each of the above 
coirpetitors w i l l e i t h e r be d i r e c t l y served by CSX or w i l l have 
con p e t i t i v e access to CSX and NS eit h e r d i r e c t l y or i n d i r e c t l y by 
CP Rail and/or ST R a i l . See v e r i f i e d statement of John R. Hanlon, 
Jr . , HRRC-12, Exhibit B. 
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4. Loss of Conrail as Neutral Intermediate Carrier. 

As discussed above, Conrail provides HRRC with n e u t r a l and 

e f f e c t i v e access t o a l l c a r r i e r s connecting with Conrail. I f the 

Transaction i s approved as proposed by Applicants, CSX w i l l not 

serve as a neut r a l intermediate c a r r i e r since i t d i r e c t l y competes 

wi t h NS and other c a r r i e r s . CSX w i l l n a t u r a l l y favor t r a f f i c 

movements t o and from CSX stations over t r a f f i c movements t o 

sta t i o n s of other c a r r i e r s . As a resv.lt, HRRC and i t s shippers 

w i l l be harmed by a reduction i n competitive a l t e r n a t i v e s . 

These conclusions are echoed by Andrew C. Robertson, a 

distinguished r a i l r o a d expert, i n his V e r i f i e d Statement f i l e d i n 

support of the j o i n t responsive application of the State of New 

York and the New York City Economic Development Commission (NYC-10, 

NYS-11) i n which he states: 

Conrail now serves as the terminal r a i l r o a d f o r the 
Northeastern United States where i t terminates much more 
t r a f f i c than i t originates. Because so much t r a f f i c 
o r i g i n a t e s outside i t s t e r r i t o r y , Conrail can be neutral 
towards i t s interchange railroads (and t h e i r shippers) 
from ... New England. Unlike Conrail, CSX ori g i n a t e s 
many of the commodities consumed by r a i l users i n the 
Northeast.... Following industry practice and consistent 
w i t h t h e i r desire t o maximize single system r o u t i n g , CSX 
can be expected t o favor i t s system longhaul when i t 
acquires i t s portion of Conrail. New York receivers who 
can now choose from a va r i e t y of o f f - l i n e c a r r i e r s w i l l 
l i k e l y be "encouraged" to use only CSX where CSX can 
provide single l i n e service. This single l i n e service, 
touted as one of the major benefits of the merger, w i l l 
have obvious and immediate negative e f f e c t s on those New 
England ... shippers.... 2̂  

V e r i f i e d Statement of Andrew C. Robertson at page 4, 
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The preference to move i t s own t r a f f i c long haul w i l l not only 

give each Applicant the incentive t o favor i t s own shippers over 

southern shippers served by other c a r r i e r s , i t w i l l also provide 

incentive f o r Applicants to favor lumber, woodpulp, paper and other 

f o r e s t product t r a f f i c from the south over competing o r i g i n s i n the 

north and west. Over 75% of HRRC inbound t r a f f i c consists of 

fo r e s t products.2^ 

As discussed above, HRRC access to western end Canadian 

gateways via CSX w i l l not be characterized by the rate and service 

n e u t r a l i t y of the Conrail service. Competitive pressure w i l l force 

CSX t o reduce rates i n areas of r a i l competition, such as the 

por t i o n of HRRC's Service Area east of the Hudson River, but not i n 

areas where such competition w i l l not e x i s t , such as HRRC's d i r e c t 

service area. Accordingly, rates from HRRC stations to western and 

Canadian gateways w i l l almost c e r t a i n l y be higher than rates to 

those gateways from r a i l competitive areas west of the Hudson 

River. 

5. Loss of Direct Access t o Majority of Conrail T e r r i t o r y . 

HRRC now has d i r e c t access t o the e n t i r e Conrail system 

through i t s interchange connection at P i t t s f i e l d , Mass. However, 

because of the d i v i s i o n of Conrail's t e r r i t o r y between CSX and NS, 

HRRC w i l l lose d i r e c t access to over one-half of the former Conrail 

2̂  V e r i f i e d statement of John R. Hanlon, J r . , HRRC-12, 
Exhi b i t B, page B-2. 
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t e r r i t o r y . An example of the harm caused by the loss of d i r e c t 

access to former Conrail t e r r i t o r y i s an outbound t r a f f i c movement 

of ground limestone which originates i n Canaan, Conn, on HRRC and 

terminates i n Gypsum, Ohio on Conrail. The t r a f f i c movement i s 

cu r r e n t l y a two l i n e movement [HRRC-CR]. I f the transaction i s 

consummated as proposed, NS w i l l serve Gypsum, Ohio and the t r a f f i c 

movement w i l l introduce an additional c a r r i e r . HRRC w i l l 

interchange the t r a f f i c t o CSX who w i l l then interchange the 

t r a f f i c with NS, the destination c a r r i e r . I t i s l i k e l y t h a t 

i n t r o d u c t i o n of an additional c a r r i e r w i l l introduce a d d i t i o n a l 

t r a n s p o r t a t i o n costs. Since the Connecticut limestone producer 

competes d i r e c t l y with southern limestone producers, i t i s l i k e l y 

t h a t NS w i l l be able to d i v e r t that business to an NS served 

southern origin.2"^ 

2"̂  Attached to HRRC Comments and Requests, HRRC -10, as 
Exhi b i t 6 i s a v e r i f i e d statement from Specialty Minerals, Inc., 
the HRRC shipper, expressing concern about the t r a f f i c movement and 
doubt about the l i k e l i h o o d that the movement w i l l continue a f t e r 
the transactions are consummated unless the S.T.B. takes some 
pr o t e c t i v e action. See also. V e r i f i e d Statement of John R. Hanlon, 
J r . , HRRC-12, Exhibit B, pages B-6 and B-7 i n which he states: 
"HRRC i s concerned that i f the transaction i s approved without 
conditions, that t h i s important movement of t r a f f i c w i l l be l o s t . 
HRRC believes t h a t i t w i l l lose the Gypsum Ohio t r a f f i c because (1) 
the t r a f f i c w i l l change from a two c a r r i e r movement t o a three 
c a r r i e r movement involving two Class 1 c a r r i e r s , (2) a three 
c a r r i e r t r a f f i c movement involving two Class I c a r r i e r s i s less 
e f f i c i e n t and more expensive than a two c a r r i e r movement involving 
one Class 1 c a r r i e r , (3) t r a f f i c from competing southern o r i g i n s 
w i l l i n some cases change from a movement involving two Class 1 
c a r r i e r s to a movement involving one Class 1 c a r r i e r , (4) f r e i g h t 
rates from Canaan to Gypsum, Ohio are l i k e l y to increase over 
present levels because of the introduction of an ad d i t i o n a l Class 
1 c a r r i e r i n the route, (5) f r e i g h t rates from some competing 
southern o r i g i n s are l i k e l y to decrease over current rates because 
of the e l i m i n a t i o n of a Class 1 c a r r i e r from the route, (6) r a i l 
f r e i g h t costs c o n s t i t u t e a large percentage of commodity costs i n 
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The Gypsum, Ohio business has s i g n i f i c a n t f i n a n c i a l importance 

to HRRC and accounts f o r a s i g n i f i c a n t p o r t i o n of i t s revenue.2^ 

The l i m i t e d r e l i e f provided by the NITL Agreement w i l l not 

completely address the loss. In any event, the Gypsum movement i s 

presented here merely as an i l l u s t r a t i o n of the importance of the 

loss of d i r e c t access t o a portion of Conrail t e r r i t o r y . 

6. Applicants as Competitors 

As quoted above. Applicants have unabashedly declared t h a t one 

purpose of the proposed Transaction i s t o d i v e r t t r a f f i c from other 

r a i l c a r r i e r s . Both Applicants can be expected t o compete wit h HRRC 

for business. I n the case of NS, there i s incentive t o compete 

wi t h HRRC f o r a l l of i t s business because NS w i l l not have an 

interchange w i t h HRRC. There i s incentive f o r CSX to compete f o r 

HRRC business t h a t c u r r e n t l y goes to reload f a c i l i t i e s as well as 

some incentive t o compete for car load business i f by doing sc CSX 

can increase the l e v e l of cont r i b u t i o n on that t r a f f i c . 2 ^ 

the case of limestone, (7) limestone business i s generally highly 
price e l a s t i c , (8) NS w i l l have market incentive to d i v e r t or 
cooperate i n d i v e r t i n g limestone t r a f f i c t o Gypsum, from HRRC t o 
southern o r i g i n s on which movement NS w i l l r e a l i z e a longer haul 
and greater revenue and con t r i b u t i o n , and (9) Applicants have 
refused t o give HRRC any long term assurances of rate 
competitiveness. The HRRC limestone conpany corapetes with a 
va r i e t y of southern limestone producers including Georgia Marble, 
J.M. Huber, English China Chase and Silacoga." 

2̂  HRRC Comments and Requests, HRRC-10, states on page 17 
"During 1996, revenue from the Gypsum, Ohio limestone business 
accounted f o r 7.46% of HRRC f r e i g h t revenue." 

2̂  Even i f CSX were to r e f r a i n from competition, NS would 
not. Since t h i s i s a j o i n t a p p l i c a t i o n , any new competition by 
ei t h e r Applicant arises out of the Transaction. 
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As indicated above, Norfolk Southern w i l l have an economic 

presence in the Albany, New York area, approximately 43 miles west 

of HRRC's Conrail interchange at P i t t s f i e l d , Massachusetts. In 

addition, NS w i l l acquire the Southern Tier line and have a 

presence in the Maybrook, New York area which i s approximately 15 

miles west of Housatonic's western terminus at Beacon, New York and 

i s convenient to Interstate 84 with easy truck access to current 

HRRC market areas. 

NS i s a leader in intermodal transportation and rail / t r u c k 

distribution and w i l l compete vigorously for New England t r a f f i c in 

that manner. This competition w i l l come at the expense of New 

England short lines and raost particularly, because of location, at 

the expense of Housatonic Railroad. One can expect that either NS 

or an NS served private f a c i l i t y w i l l vigorously engage in 

competition at those locations proximate to HRRC's market areas. 

HRRC anticipates that NS or another party w i l l establish 

reload f a c i l i t i e s for lumber, woodpulp and other forest products as 

well as f l e x i f l o and bulk transfer f a c i l i t i e s for pl a s t i c s , 

chemicals and other bulk products. The r a i l freight rates in the 

competitive area w i l l enable those operators to successfully 

compete for current HRRC business. While HRRC's reload business i s 

especially vulnerable to this competition, HRRC direct r a i l 

business in woodpulp, plastic and lumber i s also vulnerable. 

Approximately 82% of HRRC's current inbound t r a f f i c presently 
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consists of lumber, woodpulp, other forest products and plastic.^° 

This business i s seriously threatened by the proposed transaction. 

As CSX and NS vigorously compete for business, any gain by NS w i l l 

be at the expense of Housatonic Railroad. 

7. Summary of Harm to HRRC and HRRC Customers. 

By introducing r a i l competition in HRRC's backyard but f a i l i n g 

to extend the competition to Housatonic Railroad, and by dividing 

Conrail ter r i t o r y as proposed by Applicants, HRRC i s disadvantaged 

as both a Conrail customer and as a carrier, and HRRC customers are 

harmed in the following ways: 

( i . ) The competitive transportation cost advantage 
to be experienced by competitors to HRRC's 
customers w i l l result of a reduction in 
business experienced by HRRC customers and as 
a result HRRC w i l l receive less inbound 
t r a f f i c . 

( i i . ) HRRC expects to experience a reduction in 
t r a f f i c to i t s lumber reloading f a c i l i t y or a 
loss of customers because of competitive 
pressures which those firms w i l l experience as 
a result of competition from NS and CSX reload 
points within the competitive zone west of the 
Hudson River. 

( i i i ) HRRC and i t s customers w i l l face predatory 
competition frora transloading, reloading and 
distribution f a c i l i t i e s located within the 
HRRC market area but within the r a i l 
competitive zone west of the Hudson River. 
HRRC expects NS, CSX and/ or private firms to 
compete successfully for HRRC business by r a i l 
truck transfer from those points. 

Verified Statement of John R. Hanlon, J r . , HRRC-12, 
Exhibit B at B-2. 
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(iv) Loss of a neutral intermediate c a r r i e r w i l l 
disadvantage HRRC and i t s customers by 
resulting in higher rates from gateways to 
HRRC stations then rates to competing stations 
in the r a i l competitive region within HRRC's 
Service Area. 

(v) Loss of direct access by HRRC to more than 
one-half of the current Conrail te r r i t o r y w i l l 
disadvantage HRRC and i t s customers who ship 
or receive freight to portions of the Conrail 
territory which w i l l require a NS/CSX joint 
t r a f f i c movement. 

(vi, Replacement of Conrail by Applicants which 
w i l l compete with HRRC and with each other, 
while preventing HRRC from competing with 
Applicants, w i l l disadvantage HRRC and HRRC 
customers compared to customers served 
directly by Applicants. 

HRRC's inability to compete effectively i s not the result of 

inef f i c i e n t operation by Housatonic nor of natural transportation 

barriers. I t i s the result of a careful and deliberate division of 

Conrail assets which has the effect of introducing competitive r a i l 

service within a few miles of Housatonic Railroad while leaving 

Housatonic Railroad captive to a CSX monopoly. This harm to HRRC's 

a b i l i t y to compete i s a direct and foreseeable result of the 

proposed Transaction. 

V. COMMISSION AUTHORITY TO IMPOSE CONDITIONS 

The Interstate Commerce Act requires the Board to approve and 

authorize a transaction when " i t finds that the transaction i s 

consistent with the public i n t e r e s t " . I n making that 

determination, the Board i s instructed to consider at least the 

3̂  49 U.S.C. 11324(c). 
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following: 

"(1) the effect of the proposed transaction on the 
adequacy of transportation to the public; 

(2) the effect on the public interest of including, or 
fa i l i n g to include, other r a i l carriers in the area 
involved in the proposed transaction; 

(3) the total fixed charges that result from the proposed 
transaction; 

(4) the interest of r a i l carrier employees affected by 
the proposed transaction; and 

(5) whether the proposed transaction would have an 
adverse effect on competition araong r a i l c a r riers in the 
affected region or in the national r a i l systera. ̂ 2 

The act states that "[T]he Board raay impose conditions 

governing the transaction...."^^ but does not state the c r i t e r i a 

which the Board should employ in imposing conditions. I t i s clear, 

however, that the Board has broad discretion to impose conditions, 

so long as the conditions are consistent with the public interest. 

In determining whether proposed conditions are consistent with 

the public interest, the Board should consider not cnly the factors 

which i t i s required to consider in deciding whether the 

transaction i s consistent with the public interest, but i t also 

should consider the Rail Transportation Policy of the United States 

Governraent"^^, the interests of the public as articulated in the 

proceeding by public o f f i c i a l s who subrait comraents, the fostering 

2̂ 49 U.S.C. 11324(b). 

33 49 U.S.C. 11324(c). 

3'' 49 U.S.C. 10901a. See. Southern Pacific Transportation 
Company v. I.C.C.. 736 F.2d 708,716 (D.C. Cir. 1984). 
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and preservation of competition, and environmental goals. 

Congress has at times noted i t s b e l i e f t h a t the I.C.C. 

[S.T.B.1 should take an active role i n s t r u c t u r i n g transactions t o 

advance the public i n t e r e s t . "The I.C.C. i s not intended t o be a 

passive a r b i t e r but the 'guardian of the general public i n t e r e s t ' 

w i t h a duty t o see tha t t h i s i n t e r e s t i s at a l l times e f f e c t i v e l y 

protected."36 

Both the I.C.C. and the courts have described the 

circumstances i n which conditions should be imposed broadly. For 

example, the D.C. C i r c u i t Court of Appeals recently stated: 

[T]he Commission v i l l impose conditions oniy when a 
transaction threatens harm to the public i n t e r e s t , the 
conditions are operationally f e a s i b l e , they would 
ameliorate or eliminate the harm, and they would r e s u l t 
i n greater benefit to the public than detriment t o the 
transaction. 

As s p e c i f i c a l l y d e t a i l e d belov/, the conditions requested 

herein are consistent w i t h the public i n t e r e s t and operationally 

f e a s i b l e . I n addition, the conditions, i f iraposed, would r e s u l t i n 

public b e n e f i t and would i n no way i n t e r f e r e w i t h the public 

b e n e f i t t o be obtained by the transaction. 

3̂  The Commission i s required to consider the impact of any 
tr a n s a c t i o n on the q u a l i t y of the human environment and the 
conservation of energy resources. 49 C.F.R. 1180.1(a)(2). 

36 See, discussion and sources c i t e d i n Lamoille Valley 
Railroad Co. v. I.C.C. 711 F.2d 295, 322 and at footnote 55 (D.C. 
Cir. 1983) . 

3"̂  Grainbelt Corporation v. S.T.B.. 190 F.3d 794,796 (D.C. 
Cir. 1997) c i t i n g Union P a c i f i c — C o n t r o l — M i s s o u r i P a c i f i c ; Western 
P a c i f i c . 366 I.C.C. 462, 562-65 (1982). 
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VI. THE SURFACE TRANSPORTATION BOARD SHOULD 

IMPOSE THE CONDITIONS REOUESTED BY HOUSATONIC RAILROAD 

A. INTRODUCTION 

The S.T.B. should impose the conditions requested by the 

Housatonic Railroad for the following reasons: 

1. The harm caused to HRRC i s a direct result of the 
Transaction. 

2. The reduction in HRRC's a b i l i t y to compete i s 
harmful to the public interest. 

3. The harm to HRRC and i t s customers i s contrary to 
the stated purposes of the proposed Transaction. 

4. The conditions requested are consistent with the 
public interest and the stated purposes of the 
transaction. 

5. The proposed conditions would ameliorate the harm 
caused to HRRC and i t s shippers and are 
operationally feasible. 

6. The proposed conditions w i l l not harm the interests 
of the Applicants nor detract from the public 
benefits of the proposed Transaction. 

In reviewing and determining the appropriateness of imposing 

the requested conditions:, the S.T.B. should consider, in addition 

to the whole range of factors norraally considered, certain factors 

that are unique to this transaction. Particularly unique are the 

character and purposes of the Transaction, the nature and history 

of Conrail and i t s relationship to Housatonic Railroad, and the 

particular situation of Housatonic Railroad and i t s customers. 
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B. UNIQUE CHARACTER OF THE TRANSACTION 

This Transaction does not involve a merger or consolidation as 

those terms are normally understood.3^ Rather, i t involves the 

d i v i s i o n of most of the assets of Conrail and the Conrail market 

between two competitors. Conrail w i l l continue t o e x i s t , owned by 

the two competitors and serving the needs of the acquiring 

competitors. The fundamental structure of the Transaction i s unique 

t o modern r a i l r o a d transactions and i t presents unique issues and 

opportunities which must be exarained d i f f e r e n t l y from p r i o r 

transactions. 

Unlike v i r t u a l l y every r a i l r o a d merger or c o n t r o l proposal 

brought before the Board and i t s predecessor, t h i s case does not 

focus on the question of whether and t o what extent a planned 

consolidation of two or more c a r r i e r s w i l l eliminate competition 

between them. Competition between CSX and NS w i l l continue and 

should even be enhanced by the Transactior. Competition between 

Conrail and the acquiring Applicants never existed t o a s i g n i f i c a n t 

extent. 

The Applicants have c a r e f u l l y and purposefully agreed t o 

div i d e the Conrail assets and markets f o r t h e i r own be n e f i t . The 

focus must be on the e f f e c t s that the proposed d i v i s i o n w i l l have 

3̂  A merger i s usually understood to involve a combination 
of two or more corporations pursuant to which one of the 
corporations survives and succeeds to a l l of the assets and 
l i a b i l i t i e s of the other corporation which ceases t o e x i s t . A 
consolidation i s usually understood t o involve a combination of two 
or more e x i s t i n g corporations pursuant to which a new corporation 
comes i n t o b t i n g and succeeds t o a l l of the assets and l i a b i l i t i e s 
of the two merging corporations, both of which cease t o e x i s t . 
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on the e x i s t i n g competitive balance and on the way th a t the 

proposed a l t e r a t i o n of the competitive balance w i l l a f f e c t the 

raarket, Conrail's custoraers, and other r a i l c a r r i e r s . 

C. NATURE AND HISTORY OF CONRAIL AND RELATION TO HRRC. 

Further s e t t i n g t h i s case apart from i t s predecessors i s the 

nature of the firra t o be acquired and divided. Conrail's creation 

was the r e s u l t of a coraplex, Congressionally-raandated and 

raonitored process, the primary goal of which was the preservation 

and enhancement of e f f e c t i v e r a i l competition throughout as much of 

the Northeast as possible. 

The Conrail which emerged from the process was a regional 

monopoly. Although d i r e c t r a i l corapetition to Conrail served 

sta t i o n s was not achieved, the role of the smaller regional 

r a i l r o a d s i n advancing competitive goals was recognized, and the 

reorganization was structured i n a way t o permit those regional 

c a r r i e r s t o survive and prosper i n the environment of a Conrail 

monopoly. As indicated above, what developed i n the Northeast was 

a r a i l system whose competitive balance depended upon Conrail's 

r o l e as a neut r a l intermediate c a r r i e r . 

A l l of the l i n e s operated by HRRC are ei t h e r former Conrail 

l i n e s or l i n e s which were taken out of service i n connection w i t h 

the formation of Conrail. The hi s t o r y of HRRC's development i s 

relevant t o i t s r e l a t i o n s h i p with Conrail and i s summarized i n HRRC 

Comments and Requests.3^ The re l a t i o n s h i p between HRRC and 

35 HRRC Comments and Requests, HRRC-10 at paqes 4-6, 
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Conrail i s not merely one of connecting c a r r i e r s . HRRC i s both a 

Conrail customer and partner.'*° Since HRRC interchanges a l l of 

i t s i n t e r l i n e t r a f f i c with Conrail, i t depends upon i t s partnership 

w i t h Conrail t o allow i t to compete successfully i n the market. As 

a partner w i t h HRRC, Conrail owes HRRC f i d u c i a r y duties of care and 

l o y a l t y . I t may not corapete with HRRC, appropriate j o i n t 

partnership opportunities f o r i t s e l f , nor otherwise engage i n 

predatory behavior with respect t o HRRC.*̂  

D. HOUSATONIC RAILRCAD UNIQUE CIRCUMSTANCES 

A review of the responsive applications and requests f o r 

conditions f i l e d i n t h i s proceeding discloses no other party t h a t 

i s adversely affected i n the sarae way as Housatonic Railroad and 

i t s custoraers. Housatonic Railroad i s the only r a i l r o a d seeking 

conditions which shares a l l of the following c h a r a c t e r i s t i c s : 

1. I t interchanges a l l of i t s i n t e r l i n e t r a f f i c w i t h 
Conrail. 

2. I t i s geographically situated on the non-
corapetition side of the boundary which separates an 
area of r a i l corapetition by Applicants ( i n t h i s 
case west of the Hudson River) from an area i n 
which one of the Applicants hopes t o enjoy a 
monopoly p o s i t i o n . 

3. I'c depends on a partnership r e l a t i o n s h i p w i t h 
Conrail t o sustain corapetitive f r e i g h t service. 

As described above, Housatonic Railroad's geographical 

l o c a t i o n makes i t and i t s custoraers p a r t i c u l a r l y vulnerable t o r a i l 

See. HRRC Coraraents and Requests, HRPC-10, at pages 6-10. 

41 See, e.g.. Meinhard vs. Salraon. 249 N.Y. 458, 164 N.E. 
545 (1928). 
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competition on the east side of the Hudson River. 

The State of New York and the New York City Economic 

Development Corporation f i l e d a responsive a p p l i c a t i o n seeking 

trackage r i g h t s f o r a neutral c a r r i e r over the Hudson Line t o 

address i t s concerns th a t customers i n the New York City area and 

New York southern counties east of the Hudson River w i l l be at a 

competitive disadvantage t o r a i l customers located west of the 

Hudson River, especially those i n the proposed North Jersey Shared 

Asset Area.'*2 

Many of the concerns expressed i n that responsive a p p l i c a t i o n 

echo the concerns of Housatonic Railroad, and most of the area 

claimed by New York to be disadvantaged i s w i t h i n the HRRC Market 

Area.^3 However, there are c e r t a i n differences which make the 

r e l i e f requested by HRRC more compelling.^* They are as follows: 

1. New York seeks competitive access by trackage 
r i g h t s f o r an unnamed neutral r a i l r o a d while HRRC 
seeks access by haulage arrangement, the l a t t e r 
being less i n t r u s i v e upon Applicants' operation. 

*2 J o i n t Responsive Application of the State of New York and 
the New York City Economic Development Corporation, NYS-11/ NCY-10. 

'*3 As indicated above, HRRC's r a i l l i n e extends from 
Danbury, Conn, t o Beacon, N.Y. passing through the east Hudson 
counties of Dutchess and Putnam. HRRC also serves lumber receivers 
i n the e n t i r e eastern New York area by truck t r a n s f e r . HRRC, of 
course, does not serve customers i n New York which are now d i r e c t 
r a i l served by Conrail. 

HRRC does not suggest th a t the r e l i e f requested i n the 
New York j o i n t responsive ap p l i c a t i o n should not be granted. While 
HRRC generally supports and agrees with most of the New York 
claims, i t takes no p o s i t i o n with respect to the appropriate 
r e l i e f t o be granted, i f any. 
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2. Applicants claira t h a t recent agreements between 
Applicants and Canadian National and CP Rail w i l l 
provide those Canadian c a r r i e r s w i t h access t o the 
New York City raarket. Those arrangements do not 
provide access f o r HRRC or i t s customers. 

3. New York does not make a claim of harm because of 
loss by i t s r a i l served businesses of d i r e c t access 
to more than one-half of the Conrail T e r r i t o r y . 

4. New York does not claim t h a t the Transaction w i l l 
cause harm t o the a b i l i t y of an e x i s t i n g r a i l 
c a r r i e r t o compete e f f e c t i v e l y . 

5. New York does not claira t h a t the Transaction 
i n t e r f e r e s w i t h e x i s t i n g corapetitive f a c t o r s such 
as those involved with the HRRC/CR partnership. 

E. THE PUBLIC INTEREST AND THE PURPOSES OF THE PROPOSED 
TRANSACTION 

Under the governing statute,*^ the Board's "single and 

essen t i a l standard of approval" i n r a i l r o a d c o n t r o l proceedings i s 

th a t "the [Board] finds the (transaction) t o be consistent with the 

public i n t e r e s t . "'*6 i n making the determination, the Board 

should consider, i n t e r ^ l i a . (1) the factors set f o r t h i n the 

I n t e r s t a t e Commerce Act,'*'' (2) the Rail Transportation Policy of 

the United States,"*® (3) the public purpose sought t o be advanced 

by the Transaction, and (4) the stated goals i n creating Conrail. 

45 (49 U.S.C. Section 11323, et. seq. 

'*6 Union P a c i f i c Corp.. Union Pac i f i c R.R. Co.. and Missouri 
P a c i f i c R.R. Co. — Control and Merger — Southern P a c i f i c Rail 
Corp.. Southern P a c i f i c Transp. Co.. St. Louis Southwestern Ry. 
Co.. SPCSL Corp.. and The Denver and Rio Grande Western R.R. Co.. 
Finance Docket No. 32760, Decision served August 12, 1996, at 98 
("UP/SP"). 

'*̂  49 U.S.C. 11324 (c) . 

49 U.S.C. 10901a. See, Southern P a c i f i c Transportation 
Company v. I.C.C.. 736 F.2d 708,716 (D.C. C i r . 1984). 
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The factors set f o r t h i n the I n t e r s t a t e Commerce Act are set 

f o r t h a b o v e . T h e factors include: 

(1) the e f f e c t of the proposed transaction on the 
adequacy of transportation t o the public; 

(5) whether the proposed transaction would haye an 
adverse e f f e c t on competition among r a i l c a r r i e r s i n the 
affected region or i n the national r a i l system. 

The r a i l t r a n s p o r t a t i o n policy of the United States includes 

the f o l l o w i n g goals: 

1. To allow, to the maximura extent possible, 
corapetition and the demand f o r services t o 
establ i s h reasonable rates f o r t r a n s p o r t a t i o n by 
rail . 5 0 

2. To ensure the development and continuation of a 
sound r a i l transportation system w i t h e f f e c t i v e 
competition among r a i l c a r r i e r s and with other 
modes, t o meet the needs of the public and the 
national defense. 

3. To avoid predatory p r i c i n g and practices ̂ and 
avoiding undue concentrations of market power. 

4. To foster sound economic conditions i n 
transpo r t a t i o n and ensuring e f f e c t i v e competition 
and coordination between r a i l c a r r i e r s and other 
modes.53 

5. To encourage and proraote energy conservation 
p o l i c i e s . 

49 S e e . t e x t ^nnnmpptnyinq note 16, s u p r a . 

50 49 U . S . C . l O l O l a ( l ) . 

51 49 U . S . C . 1 0 1 0 l a ( 4 ) . 

52 49 U . S . C . 1 0 1 0 1 a ( 1 3 ) . 

53 49 U . S . C . 1 0 1 0 1 a ( 5 ) . 

54 49 U . S . C . 1 0 1 0 1 a ( 1 5 ) . 
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Regulations require that the Applicants set forth the purpose 

of the proposed Transaction i n the a p p l i c a t i o n . m compliance 

w i t h t h a t requirement the Applicants state: 

"The purpose of the proposed transaction i s t o 
create two strong r a i l networks of broad and 
comparable scope tha t w i l l compete vigorously t o 
provide e f f i c i e n t service throughout the eastern 
United States."^^ 

The regulations also require that Applicants set f o r t h public 

i n t e r e s t j u s t i f i c a t i o n s f o r the proposed transaction. ̂'̂  i n 

response. Applicants state i n part: 

"... one of the p r i n c i p a l public benefits of the 
transaction i s the substantial increase i n 
intramodal and intermodal corapetition i t w i l l luring 
t o shippers i n the eastern United States...."'^ 

The Board's consideration of the Application and i t s 

proponents' arguraents should consider Congress' stated goals i n 

creating Conrail, and the ov e r a l l consistency of the Applicants' 

plan w i t h the f i n a l x e a l i z a t i o n of those goals. The Applicants 

themselves i n v i t e such an evaluation, as they present t h e i r plan as 

the ult i m a t e f u l f i l l m e n t of Congress' and USRA's o r i g i n a l 

intent.59 

While USRA's priraary goal of region-wide r a i l competition was 

55 49 C.F.R. 1 1 8 0 . 6 ( a ) ( 1 ) ( i i i ) , 

56 Railroad Control Application, page 12. 

S'' 49 C.F.R. 1180.6(a) (2) . 

58 Railroad Control Application, page 17. 

59 See, e.g. . Applicants, Vol 1, V.S. Hoppe 18; V.S, 
McClellan at 13, 50. 
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not achieved in 1976, i t emerges as a central theme of the 

Application. The claims of NS Chairman and CEO David R. Goode are 

representative: 

"This transaction i s by far the most procompetitive 
railroad reconstructing in history. I t w i l l create two 
new Northeast/Southeast r a i l systeras that w i l l do their 
utmost to best each other in the marketplace every day. 
This w i l l bring about a blossoming of r a i l competition, 
the l i k e s of which the Northeast has not experienced in 
decades." 

"The advantages to our customers of the new corapetitive 
structure are clear. As network businesses, railroads 
are most effective when they connect the markets their 
customers want to reach. This transaction w i l l create 
two far-flung transaction networks, and each one w i l l 
serve most major markets in the East." 6° 

Particularly in light of these claims, the measure of the 

Primary Applicants' true achievement of the goal of regional 

competition i s a c r i t i c a l criterion for the Board to apply in 

evaluating the Applicants' proposed Transaction. 

F. THE HARM WHICH WILL BE CAUSED TO HRRC AND ITS CUSTOMERS IS 
HARMFUL TO THE PUBLIC INTEREST 

As set forth above, both the nature of the Application and the 

nature and history of the acquisition target implicate legal and 

public policy considerations that define the "public interest" far 

raore broadly than has occurred in more recent r a i l merger 

proceedings. Despite the coraplexity of the case, a finding that 

the harm which w i l l be caused to HRRC and to i t s customers i s 

harmful to the public interest i s straight forward and clear. 

60 Railroad Control Application. Vol. 1 at 323-32, 
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The p u b l i c i n t e r e s t i n t h i s transaction i s , f i r s t and 

foremost, t o f o s t e r and promote both intramodal and intermodal 

competition. That i s the stated purpose and public j u s t i f i c a t i o n 

of the A p p l i c a t i o n . I t i s also one of f i v e factors set f o r t h i n the 

I n t e r s t a t e Commerce Act; i t i s pervasive i n the r a i l t r a n s p o r t a t i o n 

p o l i c y of the United States; and i t formed a basic objective i n the 

formation of Conrail. 

The e f f e c t s of the Transaction upon HRRC, as developed and 

described above, w i l l be anti-competitive with respect t o H.<RC and 

i t s customers. I t i s appropriate for the S.T.B. to order conditions 

to m i t i g a t e the anti-competitive consequences which implementation 

of the proposed Transaction w i l l have upon HRRC.61 

V I I . THE SPECIFIC CONDITIONS REQUESTED BY 
HOUSATONIC RAILROAD SHOULD BE ORDERED 

Each of the three conditions requested by HRRC i s intended to 

address the anti-competitive effects of the Applicants' proposed 

Transaction. Each f u l f i l l s the test recently articulated by the 

Circuit Court of Appeals in the case of Grainbelt Corporation vs. 

S.T.B. 62, namely, (1) that the Transaction threatens harm to the 

61 Applicants have agreed to divide the assets and markets 
of Conrail i n a way which would be a clear per se v i o l a t i o n of the 
Sherman Act i f t h i s were not an S.T.B. regulated transaction. A 
tho u g h t f u l and concise discussion of the a n t i t r u s t implications of 
the proposed transaction appears i n the Comments of the New York 
City Economic Development Corporation [NYC-9] at pages 7-11 and i n 
the Comments of the State of New York, [NYS-10] , Argument of 
counsel, at pages 4-6. 

62 190 F3D 794,796 (D.C. Cir. 1997). 
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public i n t e r e s t , (2) the conditions are operationally f e a s i b l e , (3) 

tha t the conditions would ameliorate or eliminate the harm, and (4) 

t h a t the conditions would r e s u l t i n greater b e n e f i t t o the publi c 

than detriment t o the transaction. 

The access condition requested i n HRRC Comments and Requests, 

which continues without change i s as follows: 

A Haulage arrangement by CSX over the Boston-Albany Main 
Line (1) from P i t t s f i e l d t o the Albany, New York area f o r 
the purpose of interchange at Albany wit h connecting 
c a r r i e r s including, but not l i m i t e d t o NS, CP R a i l and ST 
R a i l , and (2) frora P i t t s f i e l d t o Palraer, Massachusetts 
f o r interchange purposes at Palmer and intermediate 
points.63 

I t i s clear t h a t the request f o r a Haulage Arrangement wit h 

CSX s a t i s f i e s the four c r i t e r i a f o r imposing p r o t e c t i v e conditions. 

1. As indicated above, the transaction as proposed 
threatens t o harm the public i n t e r e s t by disadvantaging 
shippers/customers, including H:">RC, who are s i t u a t e d j u s t 
east of the Northeast corapetitive zone, by eli r a i n a t i o n of 
Conrail as a neutral intermediate c a r r i e r , by e l i m i n a t i n g 
HRRC's d i r e c t access t o over h a l f of the Conrail 
t e r r i t o r y , and by d i v i d i n g the assets of Conrail between 
the Applicants who w i l l corapete with HRRC, while making 
i t impossible f o r HRRC to corapete with Applicants. There 
i s r e a l harm t o competition, 

2. The conditions are operationally f e a s i b l e . Haulage 
r i g h t s are the least obtrusive method f o r obtaining 
access t o other connections. They do not involve 
operation over CSX by another c a r r i e r , create scheduling 
c o n f l i c t s , nor otherwise burden CSX operation. 

3. The proposed conditions would not eliminate the harm 
but would ameliorate the harm and help t o l e v e l the 
playing f i e l d by providing access t o competition at a 
reasonable cost. 

63 For purposes of t h i s request the "Albany Area" includes 
Albany, S e l k i r k , Mechanicville and Rotterdam Jct. The nature of 
the request i s t o provide the most e f f i c i e n t interchange l o c a t i o n 
w i t h each of the c a r r i e r s . 
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4. The proposed haulage condition would r e s u l t i n 
bene f i t t o the public by providing increased competition 
i n r a i l t ransportation to an area which would otherwise 
not have the benefit of such increased corapetition. The 
proposed conditions would not i n any way reduce 
competition i n other areas nor otherwise cause detriment 
t o the public benefits of the proposed transaction. 

I n a d d i t i o n , the proposed condition enhances competition i n 

general and fu r t h e r s the transportation p o l i c y of the United 

States. Not only does the proposed haulage arrangement f o s t e r 

competition by opening access t o connecting c a r r i e r s i n order t o 

provide r a t e and service competition for e x i s t i n g r a i l business, i t 

also f o s t e r s corapetition f or truck t r a f i c i n c e r t a i n markets. 

Applicants have f a i l e d even to aiiege i n t h e i r r e b u t t a l t h a t 

the requested Access Condition would e i t h e r cause harm t o 

Applicants or be contrary to the purposes of the transaction. I n 

f a c t , the requested Access Condition, i f granted, would do neither. 

Implementation of the Access Condition would a c t u a l l y help cause 

the Transaction t o accomplish i t s stated purpose of promoting 

competition "throughout the eastern United States." CSX, as the 

c a r r i e r perforraing the haulage service, would receive payraent, 

consistent w i t h past practice, which would f u l l y compensate CSX f o r 

64 

performing the haulage service.° 

I t i s s i g n i f i c a n t t h a t i n t h e i r r e b u t t a l t o the Jo i n t 

Responsive Application of the State of New York and the New York 

Cit y Economic Development Corporation, Applicants i n d i c a t e t h a t 

64 HRRC expects t h a t i f the Access Condition i s granted, 
HRRC and CSX would be able t o negotiate i n good f a i t h t o agree upon 
an appropriate haulage fee. However, i f they are unable t o do so, 
HRRC requests t h a t the S.T.B. r e t a i n j u r i s d i c t i o n to e s t a b l i s h an 
appropriate haulage fee. 
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they have entered into a long term agreement with Canadian National 

Railroad and CP Rail which w i l l allov/ those carriers to access the 

New York City market.65 Apparently, those agreements also allow 

some economic access by those carriers to the Philadelphia Belt 

Line R a i l r o c i . The agreements have been designated Highly 

Confidential ai.i HRRC i s therefore unfamiliar with their details. 

However, the economic access provided t > New York City shippers by 

those arrangements i s analogous to the r e l i e f .equested by HRRC. 

In addressing access conditions. Applicants take two defensive 

positions. F i r s t , they assert that almost a l l of the access 

requests are designed to address "conditions involving a lack of 

corapetition that predate, and are not exacerbated by, the 

transaction."66 As demonstrated above, in the case of HRRC, the 

conditions are created by the proposed Transaction. 

Second, Applicants claim that certain shippers are l i k e l y to 

gain a competitive advantage o\er other shippers whenever a 

railroad consolidation occurs and that there i s no obligation of 

Applicants to preserve the competitive balance existing before the 

consolidation. 6"̂  Furthermore, Applicants argue, the Board should 

not impose conditions to achieve a competitive balance. In so 

arguing. Applicants cit e the refusal of the I.C.C. to irapose 

65 Joint Rebuttal of Applicants, CSX/NS-176, vol. 1, 
Narrative at VIII-17-18. 

Applicants Joint Rebuttal, Volurae 1, at VII I - 7 . 

"̂̂  Applicants Rebuttal, volurae 1, page V l l l - 9 . 
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conditions i n favor of Montana shippers6® i n the BN/SF merger. 

While i t may be true t h a t t y p i c a l r a i l consolidations may 

r e s u l t i n in c i d e n t a l advantages or disadvantages t o c e r t a i n 

shippers which can not be properly addressed by the Board's 

conditioning power,6^ t h i s Transaction i s not a t y p i c a l r a i l 

consolidation and the disadvantages or harms caused t o HRRC and i t s 

custoraers are not in c i d e n t a l or randora. 

As indicated above, t h i s case does not present a s t r a i g h t 

forward consolidation of e x i s t i n g r a i l systems, which i n the 

ordinary course would be expected to have myriad, i n c i d e n t a l and 

unequal impacts on p a r t i c u l a r shippers or regions. CSX and NS have 

undertaken a deliberate and "careful" d i v i s i o n of Conrail,''O 

drawing boundaries and al l o c a t i n g assets w i t h s p e c i f i c 

foreknowledge of the disparate impacts on p r i o r competitive 

balances. Unlike the Montana shippers i n BN/SF, HRRC and i t s 

customers have suffered a Transaction related harm as a d i r e c t 

consequence of the design of Applicants' Transaction. 

68 Applicants' Rebut'_al, volume 1 at page V I I I - 1 0 . Certain 
Montana shippers claimed t o be disadvantaged r e l a t i v e t o Nebraska 
shippers. However, the Montana shippers were served by only one 
c a r r i e r p r i o r t o and a f t e r the merger, and the Nebraska shippers 
were served by two c a r r i e r s both p r i o r to and a f t e r the merger. The 
I.C.C. found no merger related harm. BN/SF 38-39, 98. 

69 See, e.g.. the discussion of Bunge Corporation, BN/SF at 
99. 

0̂ See, CSX/NS-176, volume 1, page V I I I - 7 . 

40 



V I I I . CONCLUSION 

As set forth in detail above, the proposed Access Condition 

as well ao the other conditions requested by Housatonic Railroad 

are requested to ameliorate harras to HRRC, to i t s customers, and to 

the public interest. The harms are caused directly by the proposed 

Transaction. The conditions requested are operationally feasible 

and would benefit the public interest. Furthermore, the conditions 

requested would advance the stated goals of the Transaction and the 

transportation policy cf the United States and have not been shown 

to be harmful to Applicants in any significant way. 

Housatonic Railroad Corapany, Inc. respectfully urges the 

Surface Transportation Board to grant the conditions requested by 

HRRC. 

Respectfully subraitted, 

Atty. Edwayd J.-Rodriguez 
P.O. Box 298 
Centerbrook, Conn. 06409 
(860) 767-9629 
Attorney for: 
Housatonic Railroad Company, Inc. 

Certificate of Service 

I hereby ce r t i f y that a copy of the foregoing Request for 
Conditions and Coraments has been served upon a l l parties of record, 
as amended, by U.S. mail, postage prepaid, this 2 3 rd day of 
February, 1998. 

y.A-.. .1 ' ,1 /-//s.' 

Edward J. Rodriguez ^ ^ 
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"EXHIBIT "A" 

^ ^ ^ ^ ^ Soles and Marketing 
m. 600 Water .Street 

Jacksonville. FL 32202 
TRANSPORTATION 

J;uiu..rv 27, I W H 

lu l i i i U I Un ion , Jf I ' icsidcnt 

l l(ui>,i ionic Rnilr(>.ul Comp.inv 

6' ' ,M.iin Sltccl 

! • ( ) l iox 298 

Ccnicrbfook. C T 06409 

Dear Jolirv 

I ...n wnung lovbv lo respond u. vcn.r Id ler .nquu.ng abou. CSX Ts pr.ce s.n,pl'';.ca...m effor.s .md hovv^ 

„ u v vv,ll „np: .c. vour o.nrpanv .Vs von s.nvv a, ,l.c \Xo.k^«>p. wc have unde....ken .he e t t o . . o f sn .p Ivn.g all o f 

„..l,l,c ,...c s . ruuu.cs The ncvv s.ruc.urcs vv.ll be used as a . . . . . form fran.cvvo.k .o .nanage public p.ices ... 

,hc cun,b,ncd con,p..,.v 1 be s,.npl.f.ed suuc.urcs vv.ll cons.s. o f nuleagc scales or group .o group ra.c 

doc..n,en.s \V . , I , .he exccp..on o f s..n.e agr.cul.ural co.nrnod...es. all o f our .na rkc .ng u.u.s arc go-.-g .h .ougl . 

the iauonah7.!tion p.ocess 

Sl.or.l.ncs .l.a. pa...c.pa.e ... CSX Ts s...,,, >f.ed p..bl.c ra.c s.ruc.urc vv.ll bc .ncU.dcd ... .he sa.ne rcg.o.,..l 

Kro..p a. { SX s.a..ons vv..l..., -ha. g roup Thc.c forc , .he pr.ce .o or f ron , a sho..l...e s.auon vn.h.n a group w,l l 

be .vlcn..cal ... .he pnce .o or f ro . , , a CSX loc.il s,a..on vvi.h.n .ha. sa.„e g r o u p 1., .he case o f n,.leage scales, 

.cvcnuc vv,ll be cakula.ed on h.ghvvav nr.les. regardless o f .he ovv.,crsh.p o f .he .,r.g,.,a...,B or .cr.n.nar.ng 

slalion 

1 hnve included a copv o f our publ.c docu.ncn. for ...ushed paper produc.s C u r r c . l v .he d.«;u..v-.,. 

c v c r s onU local .noves, b u . vve vvMl ....egra.c shor.l.ncs by add.ng .hc.r stauons lo .he ex.s...,g gror.ps, .Ml ot 

our g.oup io g i oup doc imicn ls wil l use .he same group s.ructure, 

Sho..ld vou have anv .|uesUons before .hc. i , please, don ' , hesi.a.e .o call .ne a. (904) .159.1929. 

Sincerelv, 

/ m e s Shcfc' lmic 

/ i ) i r cc .o r - ' lass Ma ikcung 

l.C M a i ' l i i i u t l . 

i .nclosuics; I 
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Fee ̂  m 
Pubic Havxiid [J 

BEFORE THE 
!RFACF TR.'XNSPORTATiO.N BOARD 

Finance Docket No. .̂ 3.̂ 88 

5 2 3 1998 
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I . INTRODK T I O N ' ' 

A. CN's Rule in North Am. ri. :m Rail Freiiiht MurlxCt 

Canadian National is Canada's largest railroad and North America's sixth biggest. CN 

operates a transcontinental system, and is the only railroad in either Canada or the Un :.-d 

States to do so. CN's business base produced revenues of more than $4 billion (CDN) in 

1996. almost $2 billion of it from operations in the eastern part of Norlh America. 

In the Linited States, CN owns the Detroit-based Grand Trunk Corporation, a 1.000 

mile netwi,rk tiiat is operated on a fully integrated basis with CN. GTC employs 2.000 

people, generates revenues appro;;ching S400 million (US) annually, and has a presence in 

Illinois, indiana. .Michigan. Minnesota. Ohio, and Wisconsin. 

Beginning in 1993, CN embarked on a three-year transformation, with a view to 

moving ownership of the company from the government to the private sector. This led. in 

1995. 10 the most successful public share offering in Canadian historv. Today. CN is 100 

percent investor-owned. 

In the geographical area most directly affected by ihe pronosed breakup of Conrail. 

CN is the only railroad generating a significant volume of traffic between Canada and the 

U.S.. the world s largest trading partners. Canada-U.S, trade represents one-third of CN's 

business, and is its fastest growing segment at ten percent a year. 

Bv separate noti.e filed loday (CN-14j. CN is wiihdrawing its Responsive Application, 
filed in Finance Docket No. 333SS (Sub-No. 81). and related Verified Notice of Exemption, 
filed in Finance Docket No. 33388 (Sub-No. 83). However. CN relies here on those ponions 
of the Verified Statement o*" Gerald K. Davies. filed October 21. 1997 in Sub-No, 8L that 
describe CN's role in the North American freight markei and its negotiations with CSX and 
NS. 



As a result of a number of factors, including favorable exch,mge rates and liberalized 

trade regulations, the past decade has seen a dramatic increase in the tlow of trade between 

Canada and the United States. Since the signing of the 1989 Canada-U.S. Free Trade 

Agreement, the value of goods traded between these two countries has increased by $88 

billion (U.S. funds), or 57 pe cent (1994 over 1988). 

This trend has had a positive impact on CN In 19K8, transborder (Canada lo U.S. and 

U.S. to Canada) traffic represented 24 percent of CN's total revenues, but by 1995 cross-

border movements lnd increased to 31 percent of CN's revenue base. 

CN believes that this trend w ill continue. Many of CN's major customers now view 

N.-ii • .America as a single economic entity, and select plant location based on proximity to 

raw 1 ateri;ils and lowest cost of production, without regaiv. to national boundaries. This 

fundamental shift will cause transborder trade Hows to inciease over time, and C.N will 

continue to play a prominent role in moving such traffic. 

B. ( N's Participation In lhis Case, ami Its Settlenient Uith CSX 

When the proposed merger of CSX and Conrail was announced in October 1996. CN 

had concerns about the inipact of that transaction on its ability to compete in the future for 

traffic moving between the United States and Canada, particularly via the Montreal and 

Buffalo gateways. Tho.se concerns continued when CSX and NS agreed in April 1997 to 

undertake a joint purchase of Conrail. 

On .August 22, 1997, C.N announced a .settlement agreement between CN and CSX 

w ith respect lo the CSX acquisition of its share of Conrail assets. On October 23. 1997. CN 

and CSX executed a more definitive agreement .setting forth the terms of their settlement. As 



a result of this settlement, CN supports the proposed acqui.sition of Conrail assets by CSX. 

CN is confident that its settlement with CSX will preserve CN's ability to participate in the 

continued expansion of Canada-U.S, trade. 

The CN-CSX settlement is a private agreenient that does not require the approval ot 

the Board, and tiierefore has not been submitted to tiie Board in this proceeding. In essence, 

however, the settlement embodies a joint-marketing, access and trackage rights agreement that 

directly responds to the need for balanced rail competilion for Canada-U.S. traffic. The 

settlement also includes provisions that wili improve transit times for CSX intermodal trattic 

in Chicago. The key elements of the settlement are: 

A mechanism permitting CN and CSX lo quote through .ates for the entire 
movement of new business between ceriain points on each carrier's .system, 
which will provide cuslomers more responsive pricing. 

New arrangements al Buffalo. N'i'. which will enable CN and CSX to better 
compete for new business m the region. 

• Operaling arrangements in Chicago that will cut transii limes for CSX 

intermodal trains by allowing them to operate over segmenls of CN track. 

The CN-CSX seltlement did not resolve all issues of concern to CN with respect to the 

breakup of Conrai!. and it specifically left CN free to secK certain limited trackage rights to 

.serve Detroit Edison's Trenton Channel Power Plant at Trenton. MI, On October 21, 1997, 

CN fi'ed (CN-13) a Responsive Application seeking such trackage rights in Financ. Docket 

No. 33388 (Sub-No. 81). and al.so filed a related Verified Notice of Exemption in Finance 

Docket No. 33388 (Sub-No. 83) for authority to construct and operate a short connecting 

CSX. in response to discovery requests by certain parties, did produce a Highly 
Confidential version of the CN-CSX setllemenl agreenient. 



track needed to implement the proposed trackage righis. Detroit Edison, the affected shipper, 

filed a statement in support of CN's Responsive Application. Today, at the request of Detroit 

Edison, CN is filing a Notice (CN-14) withdrawinti its reques. for such trackage rights and 

construction authority. 

CN now supports the Primary Application in this case, and seeks no relief from the 

Board as a condition to its approval of the proposed acquisition of Convail by CSX and NS. 

However, as discussed below, CN does ask lhat it receive equitable treatment in the eve.n the 

Board should decide to grant certain conditions requested by other parties. 

I I . IN THE EVENT THAT THE BOAKD DECIDES TO l.MPOSE ANV CONDITIONS 
RELATIN(; TO THE BrFFAI,()/NIA(;ARA FALLS AREA. THE A ( ; E N C V 

SHOUI D ENSURE THAT CN IS TREATED NO LESS FAVORABLY THAN 
OTHER CARRIERS SERV1N(; THIS AREA 

C.N takes no position with respeci to liie conditions sought by various parties in this 

case. The parlies wiio seek condiiions have had a fair opportunity to preseni evidence and 

argument in support of their requests. The Primar, .Applicants, in turn, have had a fair 

opportunitv to present responsive evidence and argument. The task now facing the Board is 

to apply lhe governing legal siandards to the extensive record that has been developed, and to 

determine which conditions, if any. should be imposed on the CSX/NS acquisition of Conrail. 

CN is confident that the Board, in carrying out this lask. will give careful consideration to the 

views and interests of parlies bolh seeking and opposing conditions. 

.As a preliminary matier. CN assumes that the Board will apply its established lega! 

siandards go\ erning request-, for conditions in railroad merger proceedings, which have bet n 



developed over the course of many years and have been applied in numerous cases.'*̂  The 

thrust of these standards is that the Board does nol use its merger approval auihority to alter 

the "status quo" as it exists before the merger is proposed. In this case, there may be 

disagreement as to whetiier the Board should look at the "status quo " as it exisied when the 

breakup of Conrail was proposed oi -- due to the assertedly unique circumstances of this case 

- as it existed at the time Conrail was created. Regardless of which wa> the Board resolves 

any such disagreement, it siiould be able to grant or deny the conditions requested in this case 

w ilhoul departing from the time-tested standards that have governed the impo.sition of 

conditions in prior merger cases 

While CN takes no position on the merits of an> of the conditions requested in this 

case, CN does ask that, in the event the B( ar i Jecides to impose any conditions relating to 

the Buffalo/Niagara Falls aiea. the agt.ic. ensure lhat CN is treated no less favorably lhan 

any other rail carrier serving this area. 

Conditions relating lo the Buffalo/Niagara Falls area have been requested by a number 

of parties, the foremost of which are the Erie-Niagara Rail Steering Committee (sji^ ENRS-6) 

and the State of New Vork (is^ NYS-11). The ENRS request, supported b\ the State, seeks: 

SiLs:- SLi.- Finance Docket No. 32760. Union Pacifiy Tnrp - Control nnd Merger -
Southern Pai ific Rail Corn,. Decision No, 44 al 178 (served Aug, 12. 1996) ("There must be 
a nexus between the merger and the alleged harm for which the proposed condition would act 
as a remedv."): Finance Docket No. 32549, Hurlin>;ton Northern inc. and Burlintnon Nprthgrn 
Railroad Company -- nitrol and Mer̂ 'er - Sama Fe Pacific Corponition and The Atchison. 
Topeka and Santa I e Railway Company. Decision No. 38 at 55-56 (served Aug. 23. 1995) 
(conditions will not be imp osed "to ameliorate long-standing ; .iblems yvhich were not created 
by the merger." citing BN,/Frisco); Union Pacific Corp,. I^iyifir R.iil System. Inc.. c*̂  Union 
Pacific R.R, -- Control -- Missouri Pacific Corp. Missouri Pacific R.R.. 366 l.C.C. 462. 
562-65 ( I9S2). 



(1) creation of a Niagara Frontier Shared Assets Area, providing direct rail service by 

CSX and NS. as well as reciprocal switching for ali current and future customers to 

provide access by carriers other than CSX and NS; 

(2) in the alternative, i . no SAA is created, a reciprocal grant of terminal trackage 

rights by CSX and NS at $.29 per car mile; or 

(3) alternatively, if neither of the above is impo.sed, reciprocal switching for ali current 

and future customers on Conraii lines at a per car charge of $156 for all rail carriers 

that currently have access to the Buffalo area. 

These conditions, as drafted, appear to contemplate equal treatment of all rai! carriers 

serving the Buffalo/Niagara Falls area. CN respectfully requests that, should the Board decide 

to grant an> of these conditions, in whole or in part, the agency ensure that the resulting 

condition does in tacl afford equal treatment to all rail carriers, and does not place CN at a 

disadvantage to other carriers serving this area. 

As the Board is aware, ceriain selllemenl agreements have been reached that address, 

among other subjects, the Buffalo/Niagara Falls area. The CN-CSX settlement contains new 

arrangements (including a negotiated switch rate) designed lo enable CN and CSX to beller 

compete tor new business in this area. A settlement agreemeni eniered into between CSX 

and Canadian Pacific Railway Company apparently establishes a negotiated switch rale for CP 

at Buffalo. Ŝ s; CSX/NS-176 at 140. In addition, a setllemenl agreement between the 

Primary Appiicants and the National Indusirial Transportation League provides, in part, ihal. 

for a period of five years, switch rates beiween CSX and NS al Conrail points now open to 

reciprocal switching .shall not exceed $250 (subject to RCAF-U adjustment), and switch rates 



with other carriers at such poin'- ill be governed by olher settiements or be preserved ai 

exisiing leveis (subjeci to RCAF-U adjustment). S££ CSX/NS-176. App. B. 

It is quile possible lhat such settlement agreements will result in differeni commercial 

terms being in effect beiween different carriers serving the Buffalo/Niagara Falls area. Any 

.such differences, however, wouid be the product of separate, arms-length negotiations. 

Indw-ed. it would be surprising if multiple, private negotiations had resulted in uniformity of 

treatment among carriers But if the Board should decide to impose a condition (such as a 

reciprocal switch rate) with respect to the Buffalo/Niagara Falls area, the commercial lerms 

thereby imposed wouid result not from privale negotiations bul raiher from the exercise of the 

agency's public interest-based jurisdiction over the proposed merger. In CN's view, any such 

public condiiion should afford equitable treatment to all rail carriers serving the 

Buffalo/Niagara Falls area. C.N requests that the Board provide for equitable treatment in the 

evenl lhat it imposes any condition relating lo the Buffalo/Niagara Fails area. 

(ONCLUSION 

For all of these reasons, CN supports the Priniary Application and takes no position 

wilh respect to any requesied condiiion, but asks that the Board provide for equitable 

treatment of carriers in the event that it imposes any condiiion relating lo the Buffalo/Niagara 

FaUs area. 
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SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORTATION AND NORFOLK SOUTHERN RAILWAY COMPANY-CONTROL AND 
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CORPORATION 

BRIEF 

1/ 

Comes now Joseph C. Szabo, f o r and on be h a l f o f Un i t e d Trans

p o r t a t i o n - I l l i n o i s L e g i s l a t i v e Board (UTU-IL), and submits t h i s b r i e f 

m o p p o s i t i o n t o approval o f the above-referenced t r a n s a c t i o n s . 

P r o t e s t a n t on August 7, 1997, f i l e d a n o t i c e o f i n t e n t t o 

p a r t i c i p a t e ; on August 22 1997 he f i l e d coimnents w i t h r espect t o 

Sub-Nos. 2 t h r u 7 (JCS-1); or October 21, 1997, comments. we.re f i l e d 

on behalf of UTU-IL, by t h - A s s i s t a n t D i r e c t o r f o r UTU-IL, John H. 

Burner, w i t h respect t ; the basic t r a n s a c t i o n i n F.D. No. 33388 

(UTU/IL-1); on December 15, 1997, he f i l e d comments w i t h respect t o 

Sub-Nos. 36, 59, and 80 (UTU/IL-2). 

I t i s c l e a r f r o i , the record which has been compiled thus f a r 

t h a t the CSX and NS proposal t o d i v i d e C o n r a i l would be c o n t r a r y t o 

the p u b l i c i n t e r e s t , and harmful t o r a i l r o a d em.ployees. The proposed 

t r a n s a c t i o n s would be p a r t i c u l a r l y adverse t o the Chicago area, and 

*/ Embraces a l s o Sub-Nos. 2 t h r u 7, and Sub-Nos. 35, 59, 80. 

1/ I l l i n o i s L e g i s l a t i v e D i r e c t o r f o r United " t r a n s p o r t a t i o n Union, 
w i t h o f f i c e s at 8 So. Michigan Ave., Chicago, I L 60603. 

2/ Another v e r i f i e d statment, a l s o l a b e l e d JCS-1 ( i n c o r r e c t l y ) and 
f i l e d October 21, 1997, i s not p a r t o f the DTU/IL submission. 

- 1 -



best i n t e r e s t s and commerce of the state of I l l i n o i s . 

The Board i s required to consider the i n t e r e s t s of a l l r a i l 

employees, not merely those of applicant c a r r i e r s , i n determing the 

public i n t e r e s t . Such a consideration, along with other f a c t o r s , 

requires denial of the a p p l i c a t i o n , and the varicus related Sub-

nximbered proceedings. 

Respectfully submitted, 

GORDON P. MacDOUG^L 
1025 Connecticut Ave., N.W. 
Washington DC 20036 

February 23, 199 8 Attorney for Joseph C. Szabo 

C e r t i f i c a t e of Service 

I hereby c e r t i f y I have served a copy of the foregoing upon 

i l l p a r t i e s of record by f i r s t class m.ail postage-prepaid. 

Washington DC on PJ MacDouoall 
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I . INTRODUCTIOW 

The Port A u t h o r i t y of New York and New Jersey ("the Port 

A u t h o r i t y " ) was created by a Congressionally consented t o I n t e r 

s t a t e Compact between the States of New York and New Jersey, 42 

U.S. Stat. 174 (1921), consenting t o ch. 154, Laws of New York 

1921; ch. 151, Laws of New Jersey, 1921. 

The New Jersey Supreme Court has described the Port A u t h o r i 

t y as having been created by the two States as t h e i r j o i n t agent, 

t o w i t : 

" I n 1921 the Legislatures of New Jersey and New York autho

r i z e d the execution of the port compact...establishing the Port 

of New York d i s t r i c t and creating the Port A u t h o r i t y as t h e i r 

j o i n t agency." Newark v. Essex County Bd. of Taxatio 54 N.J., 



joint agency." Newark v. Essex County Bd. of Taxation. 54 N.J., 

171, 175: 254 A. 2d 513, 515 (1969), cert. den. 396 U.S. 987 

(1969) Along the same lines, in Trippe v. Port of NY Auth.. 14 

N.Y. 2d 119, 122-23; 198 N.E. 2d 585, 586 (1964), the New York 

Court of Appeals described the Port Authority as "a governmental 

agency of the States of New York and New Jersey" and as "a direct 

agency" of the two States. 

A number of decisions recognizing the nature of the Port 

Authority as a State Agency were collected in Port of N.Y. Auth. 

V. J . E. Linde Paper Company. 205 Misc. 110, 113-14; 127 N.Y.S. 

2d 155, 158-59 (N.Y. Mu. Ct., 1953) wherein the Court declared 

that: "The Port Authority i s an arm and an agency of the States 

of New York and New Jersey, and in a l l of i t s a c t i v i t i e s , i s 

engaged in the performance of essential governmental functions." 

A r t i c l e I I of the Interstate Compact creating the Port 

Authority created the Port D i s t r i c t , an area which coincidentally 

includes what has been described as the "North Jersey Shared 

Asset Area". Article XI of the Compact provides that the Port 

Authority s h a l l from time to tiir make plans for the development 

of said d i s t r i c t and Artic l e XII provides the "The Port Authority 

may from time to time make recommendations to the legislatures of 

the two states or to the Congress of the United States, based 

upon study and analysis, for the better conduct of the commerce 

passing in and through the Port of New York, the increase and 

improvement of transportation and terminal f a c i l i t i e s therein. 



and the more economical and expeditious handling of such com

merce ." 

There i s l i t t l e doubt t h a t the Port A u t h o r i t y i s authorized 

and q u a l i f i e d t o represent the i n t e r e s t s of the people of the 

Port D i s t r i c t and the two States i n reviewing and analyzing the 

f u t u r e a c t i v i t i e s and p a r t i c i p a t i n g i n the f u t u r e planning and 

operations of CSX and Norfolk Southern i n the Port D i s t r i c t and 

i n engaging i n such a c t i v i t i e s would be performing as e s s e n t i a l 

governmental f u n c t i o n . 

The duty of the Port Authority t o protect the commerce of 

the Port D i s t r i c t includes two elements. F i r s t , the Port Author

i t y must p r o t e c t and promote the o v e r a l l regional economy. 

Second, the Port A u t h o r i t y must protect and promote the export/ 

import waterborne t r a f f i c which contributes so much t o the 

o v e r a l l regional economy. 

In connection w i t h both of these r e s p o n s i b i l i t i e s , the Port 

A u t h o r i t y i s v i t a l l y interested i n the f a t e of Conrail, the only 

major r a i l c a r r i e r providing substantial r a i l service t o New 

York/New Jersey. I t i s also v i t a l l y interested i n the s t r u c t u r e 

and service of any r a i l c a r r i e r s surviving Conrail f o l l o w i n g 

approval of the pencing Application. 

I I . SUMMARY OF ARGUMENT 

The Port A u t h o r i t y has invested over $ 1.2 b i l l i o n , and 

continues t o invest, m i l l i o n s of d o l l a r s of public funds i n port 

r e l a t e d f a c i l i t i e s w i t h i n the Port D i s t r i c t . Included i n these 

investment., are those necessary t o promote r a i l operations "on-



dock" at ExpressRail to speed the seamless transfer of ocean and 

inland r a i l movements to and from those interior destinations and 

origins that are highly competitive among the various ports along 

the Atlantic Coast. These large investments are warranted in 

view of the substantial impact that port commerce and the port 

industry has upon the overall economy of the region. 

The port of New York/New Jersey i s the major conta iner po ;t 

served by Conrail. While Conrail has focused i t s export/import 

t r a f f i c efforts at New York/New Jersey, Norfolk Southern har. 

concentrated i t s efforts at the only North Atlantic port i t 

serves, Norfolk. CSX, on the other hand has been limited to 

Baltimore as i t s major port in the North Atlantic. This situa

tion has led to vigorous geographic competition ariong the Appli

cants with respect to export/import containerized t r a f f i c . 

Conrail's response to thi s geographic competition has been 

to put into place improved "doublestack" service to and from the 

Midwest with lower rates, and better transit times. These 

efforts, coupled with the Port Authority's investment in on-dock 

r a i l terminal f a c i l i t i e s have resulted in very substantial 

increases in export/import containerized t r a f f i c volumes moving 

by r a i l thrcugh New York/New Jersey. The proposed transaction 

would eliminate Conrail and with i t eliminate Conrail's geograph

i c competition. 

There i s nc doubt that, on a purely regional basis, the 

proposed transaction holds great promise for New York/New Jersey. 

The prospect of two vigorous competing r a i l c a r r i e r s both serving 



the region i s very attractive. In fact, the Port Authority has 

long sou-̂ -.t such competitive r a i l service. At the same time, 

however, there i s a threat that accompanies approval of the 

Application. 

Ideally, the two r a i l carriers that would serve New York/New 

Jersey would compete for t r a f f i c to and from ExpressRail. That 

intramodal competition would replace the geographic competition 

currently existing among the Applicants insofar as New York/New 

Jersey i s concerned. The North Jersey Shared Assets Operating 

Plan f i l e d by the Applicants as a result of the Board's order in 

Decision No. 44, however, shows that Norfolk Southern has no 

intention of serving ExpressRail. The only real service with 

respect to the time sensitive and highly competitive export/ 

import t r a f f i c moving over ExpressRail would be provided by CSX 

i f the Application were approved. At best, therefore, the port 

would see CSX as a substitute for Conrail and the geographic 

competition provided by i t to Norfolk Southern at Norfolk would 

constitute the only remaining force with respect to export/import 

containerized t r a f f i c . 

An examinatioi. of the North Jersey Shared Assets Operating 

Plan inevitably leads to even greater concerns. Because of the 

highly congested r a i l f a c i l i t i e s at New York/New Jersey and the 

efforts of Applicants to squeeze three r a i l operators into 

terminal f a c i l i t i e s currently served by only one c a r r i e r , Norfolk 

Southern, CSX's sole remaining competitor with i t s export/import 

operations remaining centered at Norfolk, would operate fourteen 



trains per day over the single r a i l line that serves ExpressRail, 

in contrast to the five trains per day currently operated over 

the same track. Any disruption whatever in operations would 

virtually shut down the only terminal capable of competing with 

Norfolk Southern's Norfolk export/import operations. 

This situation presents what John Snow, CSX's Chief Execu

tive Officer called the "potentiality for mischief." I t i s not 

necessary, however, to infer any i l l will on the part of Norfolk 

Southern to see the real potential for danger. In fact, William 

Sheppard, a former Conrail operating expert, after examining the 

proposed North Jersey Operating Plan concluded: "In addition, 

should tnis plan be implemented as currently proposed, I have no 

doubt that the result would be operational paralysis in a matter 

of weeks." 

In view of a l l the circumstances, the reduction in geograph

ic competition that Conrail presently provides; the ability of 

the remaining carriers to divert export/import traffic to other 

ports that they serve with no loss of revenue to them; and the 

substantial uncertainty as to operations within the Shared Assets 

Area; the Port Authority is requesting that the Board impose 

certain conditions to any approval of the pending Application. 

These conditions are not intended, nor would they, impose any 

great burdens upon the Applicants and would not seek to interfere 

in wneir operations. They would, however, allow the Port 

Authority to provide meaningful input into those decisions within 



the area t h a t would s u b s t a n t i a l l y reduce any p o t e n t i a l f o r 

service d i f f i c u l t i e s or disruptions. 

,, Should those requested conditions be imposed, or should the 

Applicants agree t o t h e i r imposition, the Port A u t h o r i t y i s 

prepared t o support the pending Application without r e s e r v a t i o n . 

I I I . ARGUMENT 

A. The Economic Welfare Of The New York/New Jersey 
Region I s Heavily Impacted By The Movement Of 
Waterborne Export/Import T r a f f i c To, From And 
Through The Port Of New York/New Jersey. 

The Port of New York/New Jersey creates economic a c t i v i t y 

t h a t i s d i r e c t l y needed f o r the movement of waterborne cargo. 

This includes not only land and waterside a c t i v i t i e s , but also 

documentation, financing, brokering and other e s s e n t i a l services 

t h a t are d i r e c t l y required f o r the movement of each ton of cargo. 

I n a d d i t i o n , since New York/New Jersey moves large volumes of 

cargo, i t has become a commercial center and services t h a t are 

performed at New York/New Jersey and are d i r e c t l y r e l a t e d t o the 

physical movement of waterborne commerce through ports other than 

New York/New Jersey.^ 

S p e c i f i c a l l y , the Port created economic a c t i v i t y includes 

f i r m s t h a t : provide products and services involved i n the t r a n s 

p o r t a t i o n of cargo through a l l terminals of the Port of New 

York/New Jersey and between the Port and an inland destina

t i o n / o r i g i n ; provide major nroducts and services d i r e c t l y r e -

^ The information outlined i n t h i s section may be found i n 
the statement of L i l l i a n C. Borrone, Director of Port Commerce of 
the Port A u t h o r i t y of New York and New Jersey. (NY/NJ-15, Appen
d i x A.) 



quired for the conduct of international trade, to companies that 

transport cargo through the Port of New York/New Jersey; provide 

warehousing and distribution services for cargo shipped through 

the Port; and directly provide ocean transportation, local water 

transportation or trade services for cargo moving through ports 

other than the Port of New York/New Jersey. 

The economic services of the port industry are linked to 

other industries in the regional economy. Port a c t i v i t i e s that 

take place at the waterfront, on board vessels, on railroad and 

truck l i n e s , at related inland warehouses and freight forwarding 

f a c i l i t i e s , as well as in downtown offices that handle the daily 

financing, insurance, brokerage and other direct needs of the 

industry, generate indirect and induced economic effects in the 

regional economy. Regional impacts occur when these companies 

that are dir e c t l y engaged in maritime commerce purchase goods and 

services such as ship maintenance, repair services and fuel from 

other regional firms. These purchases lead to further inter

industry a c t i v i t y , the impact of which i s called the indirect 

impact. Additionally, induced impacts occur when workers i n 

volved in direct and indirect a c t i v i t i e s spend their wages in the 

region. 

In sum, the port industry at New York/New Jersey was respon

s i b l e for total direct, indirect and induced regional sales of 

over $19.0 b i l l i o n in 1993. In addition, the port industry 

created 166,500 jobs in the region and $6.2 b i l l i o n in wages, and 

regional income and sales taxes of over $0.5 b i l l i o n . 



Of the 166,500 jobs generated by the port industry, 55 

percent, or 93,320, were direct jobs. These direct jobs, with 

wages of over $4.0 b i l l i o n , represent actual employment that can 

be counted or directly linked to cargo activit y . The 74,180 

indirect and induced jobs represented 45 percent of the employ

ment generated by the port inoustry and accounted for over $2.0 

b i l l i o n in wages. (NY/NJ-15, App. A, p.2-6) 

Of the 116,74 3 metric tons of cargo moving through the Port 

of New York/New Jersey in 1993, only 11,055 tons, or 9.47 per

cent, was containerized cargo. Containerized cargo, however, 

accounted for 47,760 of the 92,320 direct jobs, or 51.73 percent, 

created by the pert industry. Automobiles accounted for 5,310 

additional jobs, or 5.75 percent of the total direct jobs created 

by the port industry. Taken together, containerized cargo and 

automobiles provided wages of $2.17 b i l l i o n , or 57.5 percent, of 

the wages generated directly by the port industry. 

B. The Greatest Potential For Growth In Waterborne 
Export/Import Volumes At The Port Of New York/New 
Jersey I s Tr a f f i c Moving To And From Competitive 
Interior Destinations And Origins That Are Most 
Effectively Served By Rail . 

During the years prior to containerization when breakbulk 

was the only form of general cargo waterborne transportation, the 

potential for export/import t r a f f i c growth was limited. Due to 

multiple handlings i-.id other inland transportation d i f f i c u l t i e s , 

t r a f f i c tended to move through a relatively small number of ports 

and generally through the port closest to the inland origin or 

destination. Innovations such as mini-landbridge, where 



t r a n s c o n t i n e n t a l movement replaced a l l water t r a f f i c patterns, 

were simply not f e a s i b l e . 

Given the l o g i s t i c a l d i f f i c u l t i e s , those ports w i t h the 

l a r g e s t l o c a l populations were dominant i n terms of tonnages and 

market share over those ports w i t h smaller consuming market 

p o t e n t i a l . And New York/New Jersey w i t h i t s large population, 

and i t s proximity t o Europe, our largest t r a d i n g partner, domi

nated the nation's ports, and handled more than a t h i r d of the 

nation's i n t e r n a t i o n a l waterborne cargo. (NY/NJ 16, p.9) 

Mr. Thomas Schmitz (NY/NJ-16, pp.9-10) points out t h a t "with 

the s i g n i f i c a n t growth of containerized cargoes and the increas

ing use of supply chain l o g i s t i c s techniques, the size of a 

port's l o c a l market no longer ensures i t s u t i l i z a t i o n f o r the 

movement of d i s c r e t i o n a r y waterborne 'through' t r a f f i c . . . . R a t h e r , 

the most c o s t - e f f e c t i v e t r a n s p o r t a t i c n route has q u i c k l y become 

the most i n f l u e n t i a l f a c t o r i s determining port selection."^ 

As a r e s u l t of these f a c t o r s , during the period 1980-1995, 

the Port of New York/New Jersey saw only a 1 percent compound 

annual growth r a t e i n containerized cargoes. I n a d d i t i o n , only 

10 percent of the containerized shipments moved t o or from the 

Port by r a i l . (NY/NJ-16, p. 10) However, from 1990 t o 1995, the 

compound annual growth r a t e increased t o 4 percent and r a i l 

2 As w i l l be discussed below. Applicants, i n t h e i r r e b u t t a l 
f i l i n g , confuse vessel c a l l s w i t h port s e l e c t i o n . A vessel may 
c a l l at several ports i n a single voyage. The vessel operator 
w i l l choose a port at which i t w i l l discharge "through" , as 
opposed t o " l o c a l " t r a f f i c , based upon cost and inland transpor
t a t i o n service considerations. 



shipments began to increase as well. I t i s anticipated that the 

compound annual growth rate w i l l remain at the 3 to 5 percent 

level u n t i l 2005 and r i s e to 5 yercent by the year 2015. Rail 

shipments w i l l incre ise as well with that sector accounting for 

20 percent of the Port's total containerized t r a f f i c by the year 

2040. (NY/NJ-16, p. 11) 

These r a i l t r a f f i c projections reflect the impact of con

tainerization on the Port. Today, for any port to increase i t s 

market share i t must compete successfully for t r a f f i c moving to 

and from the interior of the nation. That t r a f f i c i s particular

ly susceptible to movement by r a i l . In fact, superior r a i l 

service i s c r i t i c a l to the success of any port in attracting 

competitive t r a f f i c . 

C. Since I t s Creation, Conrail Has Improved I t s 
Service At The Port Of New York/New Jersey, And 
Has Become A Significant Competitive Force 
Benefiting The Port. 

There i s no question but that "there i s intense competition 

among the ports of the Atlantic Coast." (Deposition of John W. 

Snow, p. 185; NY/NJ-15, p. 11; NY/NJ-16, p. 9) Ms. L i l l i a n C. 

Borrone, Director of Port Commerce for the Port Authority, 

t e s t i f i e d that the North Atlantic i s the most competitive of a l l 

North America's port ranges. (NY/NJ-15, p. 11) The number of 

U.S. ports, coupled with the Canadian ports of Montreal and 

Halifax, the interstate highway system and several r a i l c a r r i e r s 

serving these ports offer ocean carriers and shippers a plethora 

of choices as to how to route their international shipments. 

(NY/NJ-15, p. 11) 



Ms. Borrone went on to t e s t i f y : 

Within the North Atlantic range, each of 
the Applicants in this proceeding current[ly] 
focus their efforts co attract international 
business at one port. Norfolk Southern con
centrates on the only port i t serves in the 
range, Norfolk. CSX seeks to move t r a f f i c 
primarily through Baltimore, and Conrail 
concentrates i t s efforts at New York/Mew 
Jersey. Accordingly, the three Applicants 
currently compete with each other at those 
respective ports and the ports benefit from 
their "geographic" competition. (NY/NJ-15, 
p. 11) 

See also the deposition testimony of John W. Snow.' 

As noted above, following the advent of containerization. 

New York/New Jersey began to lose market share, particulariy that 

inland t r a f f i c moving to and from the coast by r a i l . Beginning 

in the mid-1980's, the Port Authority began a focused effort to 

increase r a i l movements to and from the Port. The tonnage 

assessment collected by ocean carriers to fund longshore fringe 

benefit costs have been reduced, particularly with respect to 

containers moving through the Port from origins and destinations 

more than 260 miles from the Port. I . addition, the Port Author

it y offered a container incentive program to attract cargoes from 

that same interior te r r i t o r y . These efforts combined to reduce 

costs by up to $ 150 per container. (NY/NJ-15, p. 12) 

' Mr. Snow t e s t i f i e d at page 184 of his deposition as f o l 
lows : 

Q. And in connection with that, did CSX find i t s e l f in competi
tion with the Norfolk Southern serving Norfolk to i t s south and 
with Conrail serving New York to i t s north? 

A. To a certain degree, certainly. 



Despite an improved r a i l cost structure, service levels were 

lacking. An extensive examination of r a i l issues to identify 

strategic alternatives led to greater partnering with Conrail to 

attract new r a i l t r a f f i c to the region. A study of r a i l service 

needs in 1990 identified the region's line-haul rates and ship-

t o - r a i l costs as disproportionately high relative to competitor 

ports. 

In May of 1991, Conrail introduced doublestack r a i l aervice 

from the Port to Chicago which created line-haul cost e f f i c i e n 

cies that were passed onto customers in reduced rates. Later in 

1991, Conrail and Canadian Pacific joined to provide direct 

service from the Port to Montreal and Toronto. With service and 

line-haul costs vastly improved, terminal efficiency remained the 

missing ingredient on the Port s r a i l strategy. (NY/NJ-15, p. 12) 

D. Remaining Competitive In The Rail Movement Of Contain
erized Export/Import Traffic Requires Forts To Provide 
For The Expeditious Transfer Of Containers To And From 
Rail Cars And Ships At On-Dock Rail F a c i l i t i e s . 

In August of 1991, the Port Authority and Conrail took the 

f i r s t steps to address the issue of terminal efficiency and ship-

t o - r a i l transfer costs. Conrail's primary r a i l operation was 

relocated from the outdated Portside Yard immediately west of the 

Port to an interim on-dock f a c i l i t y adjacent to the vessel berths 

of the Elizabeth Port Authority Marine Terminal. Despite less 

than optimal operating conditions, the interim terminal 

ExpressRail f a c i l i t y achieved the desired effect of reducing the 

time and cost involved in intermodal transfers. (NY/NJ-15, p. 

13) 



since opening, volume at ExpressRail, reflecting the sub

st a n t i a l e f f i c i e n c i e s of on-dock r a i l transfer operations, has 

grown over 2 5 percent per year, necessitating an entirely new 

terminal with greater capacity and the a b i l i t y to expand further. 

Even during planning and construction of the new f a c i l i t y , twice 

i t was necessary to add capacity to the existing operation. The 

new expanded ExpressRail terminal opened in January of 1996. The 

$19 million project v i r t u a l l y doubled the Port's r a i l terminal 

capacity to some 150,000 l i f t s annually. The f a c i l i t y handled 

nearly 105,000 containers in i t s f i r s t f u l l year of operation. 

(NY/NJ-15, p. 6) 

The dramatic increase in r a i l a c t i v i t y at the Port r e f l e c t s 

the success of the combined efforts of the Port Authority and 

Conrail to att r a c t r a i l t r a f f i c through the Port at the expense 

of t h e i r respective r i v a l s , the ports of the North Atlantic 

including Baltimore and Norfolk as well as CSX and Norfolk 

Southern. In 1991, Portside Yard handled approximately 2 0,000 

containers. As noted, that has increased to over 100,000 con

tainers per year at the on-dock ExpressRail f a c i l i t y with future 

growth anticipated. (NY/NJ-15, p. 13) This increase in t r a f f i c 

also r e f l e c t s the simple rea l i t y that to be successful in the 

competition for export/import containerized t r a f f i c moving by 

r a i l , or potentially moving by r a i l , a modern on-dock r a i l 

f a c i l i t y i s a necessity. 



E. Wliile The Proposed Transaction Would Result In 
Substantial Benefits To The New York/New Jersey 
Area In General, I t Could Also Seriously Impede 
The Ability Of The Port Of New York/New Jersey 
To Compete For Waterborne Export/Import T r a f f i c . 

1. There i s no doubt that the proposed 
transaction would benefit the New York/New 
Jersey region in many ways. 

a. The transaction would result in two 
major r a i l c a r riers serving most of the 
New York/New Jersey region. 

The Port Authority has, for many years, recognized the 

benefits of two major r a i l c a r riers serving the New York/New 

Jersey region including the Port of New York/New Jersey. This 

transaction nearly meets that goal. Most of the New York/New 

Jersey region w i l l indeed be served by both Norfoll*. Southern and 

CSX, either directly or through the Conrail Shared Asset Operator 

("CSAO"). The obvious exceptions to that joint service are the 

on-dock ExpressRail f a c i l i t y which, although accessible to both 

c a r r i e r s w i l l be served, i n i t i a l l y at least, only by CSX,' and 

New York East of the Hudson River which w i l l also be served only 

by CSX. 

As John W. Snow, Chairman, President and Chief Executive 

Officer of CSX t e s t i f i e d in his verified statement: 

But this transaction w i l l not only lead 
to enhanced competition between railroads and 
trucks. For many shippers, i t w i l l also lead 
to a significant increase in competition 

'' As w i l l be discussed in detail below, Norfolk Southern 
does not propose to offer any real service to ExpressRail. In 
fact, the current "Export Express" operated by Conrail between 
Chicago and ExpressRail (TV-12) over lines to be acquired by 
Norfolk Southern i s being dropped after the acquisition. (Com
pare CSX/NS-119, p. 50 with pp. 55-6; see also NY/NJ-18, p. 7) 



between railroads. During my twenty years 
with CSX, NS has consistently been a strong, 
vigorous competitor in the regions in which 
both companies operate. That competition has 
acted as a constant spur, requiring CSX to 
str i v e continuously to improve the quality of 
the total transportation package, including 
both price and service, that i t offers to 
shippers. As a result of this transaction, 
that robust, head-to-head competition between 
CSX and NS w i l l be extended to numerous cus
tomers now in Conrail's territory. While 
Conrail has done a superb job of r e v i t a l i z i n g 
r a i l service in the Northeast, i t has not 
faced this sort of intense competition from a 
worthy Class I r i v a l in much of i t s t e r r i t o 
ry, including the important Greater New 
York/New Jersey Port Area. This transaction 
thus increases the level of competition be
tween railroads, giving many shippers a true 
choice between two competing Class I r a i l 
roads, each of which i s willing to exert 
every effort to win business away from i t s 
r i v a l . (CSX/NS-18, Volume 1, pp. 307-8) 

Similarly, David R. Goode, Chairman, President and Chief 

Executive Officer of Norfolk Southern t e s t i f i e d in his verified 

statement: 

[T]he transaction proposed here offers an 
h i s t o r i c opportunity to accomplish what Con
gress, the Department of Transportation, the 
U.S. Railroad Association and others tri e d 
very hard to achieve but could not accomplish 
in the 1970's after the collapse of the Penn 
Central and other northeastern railroads: 
providing r a i l systems in the Northeast that 
are both strong and competing. Also, the new 
competition w i l l be between two railroads 
each of which w i l l f u l l y control v i r t u a l l y 
a l l of i t s entire system without extensive 
reliance on trackage rights to provide two-
c a r r i e r competition. (CSX/NS-18, Volume 1, 
pp. 332-3) 

See also, DOJ-1, p. 3; NITL-7, p. 11. 



b. The increased single-line service 
resulting from the proposed transaction 
would materially benefit the New York/ 
New Jersey region. 

Applicants have made a strong, indeed a compelling, case 

that t^e proposed transaction would result in increased single-

line r a i l services to large portions of the Northeast and South

east. They have also demonstrated that the increased s i n g l e - l i n i 

services w i l l permit Applicants to divert nearly 800,000 truck-

loads annually onto their r a i l lines. (CSX/NS-19, Volume 2A, p. 

257 and Volume 2B, p. 226) 

"The benefits to the public from these diversions of truck 

t r a f f i c to r a i l are substantial and varied. Major arteries in 

the Northeast, Midwest and Southeast have heavy car and truck 

t r a f f i c , creating significant public costs through congestion, 

safety hazards, diminished a i r quality, and highway damage. 

Diversion of truck t r a f f i c to r a i l intermodal w i l l help to 

reverse t h i s trend." (CSX/NS-19, Volume 2B, p. 228) 

Applicants have also demonstrated that the New York/New 

Jersey region would see a substantial increase in intermodal r a i l 

t r a f f i c . Major diversions from highway into and out of the New 

York/New Jersey region can be anticipated as a result or single-

line r a i l service replacing the joint-line CSX/Conrail and 

NS/Conrail services that exist today. (See, for example, CSX/NS-

19, Volume 2A, pp. 250-5, and Volume 2B, p.229) 

The competitive single-line r a i l services would give ship

pers and receivers at New York/New Jersey additional shipping 

options and would undoubtedly reduce shipping costs and improve 



the qualit/ of service. In short, the single-line services that 

would result from the proposed transaction would be of substan

t i a l benefit to the New York/New Jersey region. 

2. The elimination of Conrail as the sole r a i l 
c a r rier available for most r a i l shipments 
moving to and from New York/New Jersey has 
potential negative consequences. 

a. The geographic competition supplied by 
Conrail to Applicants' operations at 
other North Atlantic ports would be 
lost as a result of the proposed 
transaction. 

The testimony of L i l l i a n C. Borrone, as discussed above, 

points out the obvious fact that Conrail, with New York/New 

Jersey as i t s primary port, competes with CSX and Norfolk South

ern serving other ports with respect to waterborne international 

t r a f f i c . This "geographic" competition has resulted in continu

a l l y improving service, particularly at the on-dock ExpressRail 

terminal f a c i l i t y , aggressive rate competition and rapidly i n 

creasing volumes of waterborne international t r a f f i c moving 

through the Port of New York/New Jersey. Plainly, t h i s "geo

graphic" competition would be lost as a result of the proposed 

transaction. 

As discussed by Thomas A. Schmitz in NY/NJ-16, Conrail 

currently runs two inbound and two outbound trains to and from 

ExpressRail daily. Service i s provided to and from the Midwest, 

New England and Canada. Expressrail trains serve 30 destinations 

daily providing second morning a v a i l a b i l i t y to Chicago, Cleve

land, Columbus, Detroit, East St. Louis, Indianapolis, Worcester 

and Montreal; third morning a v a i l a b i l i t y to Toronto and 



f o u r t h morning a v a i l a b i l i t y t o Kansas City. Conrail c l o s e l y 

coordinates switching ExpressRail at w i t h Maher Terminals. I n 

f a c t , Maher has i t s own switch engine t h a t works i n conjunction 

w i t h Conrail t o s h i f t loaded and empty cars w i t h i n ExpressRail 

and t o block shipments t o f a c i l i t a t e Conrail's unloading of 

inbound t r a i n s as w e l l as the b u i l d i n g of outbound loaded t r a i n s . 

Thus, Conrail has a current operating agreement t o coordinate the 

on-dock operation w i t h Maher. (NY/NJ-16, p. 14) 

The aggressive service and rate competition provided by 

Conrail w i t h respect t o waterborne export/import t r a f f i c moving 

through New York/New Jersey, and p a r t i c u l a r l y over ExpressRail, 

i s r e f l e c t e d i n the growth of ExpressRail t r a f f i c . As noted 

above, 20,000 containers moved through Conrail's Portside Yard i n 

1991. That number has increased t o 105,000 containers during the 

f i r s t f u l l year of the expanded on-dock ExpressRail operations i n 

1996-7. This dramatic increase i n t r a f f i c volume i s the d i r e c t 

r e s u l t of Port A u t h o r i t y investment and Conrail's e f f e c t i v e 

competition w i t h the c a r r i e r s t h a t here propose t o acquire i t . ^ 

^ The Port A u t h o r i t y and Applicants entered i n t o a s t i p u l a 
t i o n w i t h respect t o Conrail's investments i n the New York/New 
Jersey region should i t remain an independent c a r r i e r . Vhe 
s t i p u l a t i o n s are as follows: 

" 1 . Conrail has made investments i n i t s r a i l l i n e s and 
re l a t e d f a c i l i t i e s t o enhance i t s capacity t o handle e f f i c i e n t l y 
waterborne intermodal export-import t r a f f i c moving through the 
Port of r'ew York and New Jersey, which has been a major ocean 
port f o r C o n r a i l . 

2. The a b i l i t y of a r a i l c a r r i e r t o handle such t r a f f i c 
e f f i c i e n t l y and p r o f i t a b l y can be constrained by physical capaci
t y l i m i t s , such as the size of terminals, and by operating 
p r a c t i c e s . 

3. Were Conrail to remain an independent company i t i s 
reasonable to expect that over the next several years i t would 



b. Conrail has, over the past several years, 
"rationalized" i t s r a i l infrastructure 
at New York/New Jersey to a point where 
there i s considerable doubt as to the 
a b i l i t y of two line haul c a r r i e r s , plus 
a terminal operator, e f f i c i e n t l y to 
operate over those congested f a c i l i t i e s . 

Conrail has, over the past several years, "rationalized" i t s 

r a i l operations and terminal f a c i l i t i e s at New York/New Jersey. 

Conrail has eliminated the duplicative terminal and track f a c i l i 

t i e s that were necessary to provide service by Conrail's prede

cessor railroads, but were not necessary to provide service by a 

single c a r r i e r . 

L i l l i a n C. Borrone t e s t i f i e d regarding the Port Authority's 

concerns as a result of this rationalization: 

The Port Authority i s obviously concerned 
that the rationalization process may have so 
reduced the r a i l f a c i l i t i e s that the North 
Jersey area, referred to by Applicants as the 
North Jersey Shared Assets Area, may have 
insufficient r a i l infrastructure to support 
the e f f i c i e n t operations of two line haul 
car r i e r s and one terminal c a r r i e r in place of 
Conrail. In fact, our analyses show that, 
given the port cargo projections we have for 
the New York/New Jersey regional marketplace 
even without regard to the increase[d] t r a f 
f i c projections expressed by the Applicants 
in the Application, following the acquisition 
of Conrail serious operational issues and 
deficiencies loom for the Region's freight 
r a i l and intermodal terminal network. (NY/NJ-
15, p. 15) 

(a) make further such investments i f increased demand for i t s 
r a i l services to handle such t r a f f i c appeared l i k e l y to exceed 
i t s capacity to do so e f f i c i e n t l y , the l i k e l y return warranted 
such investments, and the necessary cash to make such investments 
was available, and (b) continue to identify and where pra c t i c a l 
implement reasonable, economic changes to i t s operations." 



In 1996, the regional marketplace for r a i l intermodal 

t r a f f i c was 1.024 million containers, 892,000 domestic and 

132,000 export/import. Over the next ten years, the Port Authori

ty projects an additional 325,000 domestic and 100,000 

export/import containers moving through the reaion. (NY/NJ-15, 

p. 16) 

At the same time, the New York/New Jersey region i s rapidly 

running out of r a i l terminal capacity.' The projected increases 

in r a i l t r a f f i c would lead to a situation where domestic and 

export/import cargoes would compete for available terminal 

capacity. Domestic t r a f f i c i s destined for or originates at New 

York/New Jersey, while the export/import t r a f f i c i s merely moving 

through the region. Since the export/import t r a f f i c can be moved 

through competitive ports with no loss of revenue for either CSX 

or Norfolk Southern, while domestic t r a f f i c must go to or from 

the region, there can be no doubt as to which t r a f f i c would be 

given preference by the Applicants.' 

' Materials designated as highly confidential by Applicants 
r e f l e c t the r a i l terminal capacity situation at New York/New 
Jersey as compared with available terminal capacity at competi
tive ports, most notably Norfolk. (See NY/NJ-16, Exhibit-TAS 2) 

' The rebuttal verified statements of Thomas L. Finkbiner 
and Peter A. Rutski (CSX/NS-177, Volume 2A, p.72 and Volume 2B, 
p. 365 respectively) miss the mark by a wide margin when they 
argue that not providing sufficient terminal capacity at New 
York/New Jersey would be counter-intuitive from a business 
standpoint. Their argument i s only sound when Norfolk Southern 
and/or CSX would lose revenue or increase costs as a result of 
not expanding capacity at New York/New Jersey. Since export/ 
import t r a f f i c can and does move through competitive ports served 
by the Applicants, and si.ice those competitive ports have excess 
terminal capacity, i t would be "counter-intuitive" for the 
Applicants to increase terminal capacity to handle additional 



The ExpressRail terminal i s currently operating at 85 

percent of capacity. The next largest handler of export/import 

container t r a f f i c i s Croxton Yard which has been assigned to 

Norfolk Southern. Croxton currently operates at f u l l capacity 

with no room for additional container t r a f f i c . Furthermore, many 

of the largest terminals in the region are also operating at or 

neer capacity with l i t t l e or no room for expansion. (NY/NJ-15, 

p. 16) 

As w i l l be discussed beDow, ths North Jersey Shared Asset 

Operating Plan (CSX/NS-119) that Applicants f i l e d in response to 

the Board's Decision No. 44, demonstrates serious operational 

problems within the area as a result of terminal capacity and 

track limitations. Applicants have yet to deal with these 

problems in a definitive manner. 

F. The Only Satisfactory Substitute For The Lost 
Geographic cnmpetition Provided By Conrail I s The 
Eftective And Efficie n t Intramodal Competition 
That May Be Provided By CSX And Norfolk Southern, 
However, Norfolk Southern Proposes To Eliminate 
Any Meaningful Export/Import Service At The Port. 

Conrail i s currently providing improved service and i s 

attracting increasing volumes of r a i l export/import t r a f f i c 

through New York/New Jersey in competition with CSX and Norfolk 

Southern at the ports served by those c a r r i e r s . Clearly, the 

competitive impact of Conrail would disappear with approval of 

the proposed transaction. 

export/import t r a f f i c when that same t r a f f i c could be handled, 
without additional investment at the competing ports. 



Applicants have placed great emphasis upon the proposition 

that following approval of the transaction. New York/New Jersey 

would benefit from the competitive r a i l services provided by two 

vigorous line-haul c a r r i e r s . Obviously, that as.iertion i s true 

only to the extent thet the competition i s indeed vigorous. To 

the extent that any t r a f f i c , such as export/import t r a f f i c , i s 

not the subject of vigorous competition, that t r a f f i c i s substan

t i a l l y prejudiced by approval of the transaction. 

Applicants' North Jersey Shared Asset Area Operating Plan 

(CSX/NS-119) demonstrates the competitive r e a l i t i e s existing with 

respect to export/import t r a f f i c insofar as Applicants are 

concerned. Currently, CSX has only Baltimore as a container port 

in the North Atlantic range. Serving New York/New Jersey would 

give CSX not only the large New York/New Jersey consuming area, 

but also the opportunity to handle substantial volumes of ex

port/import t r a f f i c over ExpressRail. Accordingly, CSX has 

provided for an inbound and an outbound daily train to and from 

ExpressRail with the understanding that i f additional service i s 

necessary a backup train would be operated to guarantee a r r i v a l 

of a l l containers withir. the operating schedule. (Deposition of 

John W. Orrison with respect to CSX/NS-119, November 19, 1997, 

pp.72-4) 

By contrast, Norfolk Southern which serves the major compet

i t i v e port of Norfolk proposes to drop the Conrail TV-12 (the 

"Export Express") which currently moves export containers from 

Chicago, and Pittsburgh to ExpressRail, and TV-11 which currently 



operates between ExpressRail and Pittsburgh. (CSX/NS-119, pp. 

48-56) This willingness to eliminate export/import service to 

and from ExpressRail (which really means to and from New York/New 

Jersey with respect to containerized traffic) reflects the 

ability of Norfolk Southern to handle that same export/import 

tra f f i c at Norfolk. 

The above does not mean, of course, that Norfolk Southern i s 

not providing some level of competition, at least potential 

competition, at New York/New Jersey. In addition, Norfolk 

Southern serving Norfolk would provide some of the same type of 

geographic competition to CSX at New York/New Jersey that Conrail 

currently faces. On t^c other hand, the close coordination, on a 

continuing basis, that would be required for efficient operation 

of the congested terminals and terminal area would present 

Norfolk Southern with the opportunity to in large part control 

the fate of i t s competitor in the export/import traffic market. 

This power, characterized by Mr. John W. Snow as a "potentiality 

for mischief" in his deposition, i s a major concern of the Port 

Authority. 

In any event, to the extent that vigorous intramodal compe

tition between Norfolk Southern and CSX, with respect to export/ 

import traffic, does not develop, the Port of New York/New Jersey 

would have lost the geographic competition provided by Conrail 

without receiving any effective intramodal competition to replace 

i t . 



G. The Operating Plan For The North Jersey Shared 
Asset Operating Area Filed By The Applicants Has 
Flaws That, I f Not Corrected, Could Lead 
To Operating Problems In That Area That Would 
Eliminate Or Severely Limit Effective and 
E f f i c i e n t Intramodal Competition For Waterborne 
Export/Import Traffic At The Port Of New York/ 
New Jersey And Negatively Impact The Entire 
North Jersey Shared Asset Region. 

1. The North Jersey Shared Asset Operating 
Plan i s flawed. 

The Board in i t s Decision No. 44, reacting to concerns 

raised by the Port Authority in NY/NJ-13, ordered the Applicants 

to f i l e their proposed operating plan for the North Jersey Shared 

Asset Operating Area. This plan (CoX/NS-ll9) was reviewed by 

William H. Sheppard of Atlantic Rail Services, Incorporated. Mr. 

Sheppard, whose experience in railroad operations, particularly 

within the New York/New Jersey area are beyond dispute, found 

serious problems with the plan. (NY/NJ-18) 

Mr. Sheppard found very serious flaws in the proposed plan 

and concluded: 

Although time does not permit for a more 
comprehensive and thorough review of the 
NJSAA plan, based upon my understanding of 
the information i t contains, I have concluded 
that t h i s plan i s deficient in several re
spects for the reasons expressed above. In 
addition, should this plan be implemented as 
currently proposed, I have no doubt that the 
res u l t would be operational paralysis in a 
matter of weeks. (NY/NJ-18, p. 19) 

The reasons for these conclusions are varied and need not be 

reiterated here at length. However, Mr. Sheppard's observations 



of the proposed operations as they would affect the North Jersey 

Shared Asset Area and ExpressRail, and therefore export/import 

container movements through New York/New Jersey should be di s 

cussed. 

Mr. Sheppard f i r s t observes that when compared to today's 

Conrail operations a considerable increase in movements over the 

Chemical Coast line, and thereby past ExpressRail, i s planned. 

In fact, while Conrail currently operates five trains per day 

over t h i s line, CSX would operate two and Norfolk Southern would 

operate fourteen.^ Mr. Sheppard states: 

Since yard jobs u t i l i z e some of the same 
trackage to deliver inbound and assemble 
outbound ExpressRail t r a f f i c for pick-up, and 
are expected to use this trackage to shuttle 
equipment between E-Rail and storage tracks 
at Elizabethport Yard, the increase demand 
upon Chemical Coast line capacity noted above 
could well result in delay and degradation of 
ExpressRail service, particularly when trai n s 
do not operate according to plan and f a l l out 
of sequence with other trains operating 
through this area. This situation could well 
result from the col l a t e r a l effects of conges
tion experiv?nced at other areas of the termi
nal, notably Oak Island Yard and v i c i n i t y . 
In t h i s regard, i t should be noted that new 
patterns of NJSAA train a c t i v i t y w i l l be 
formed by trains routed through Oak Island 
Yard and v i c i n i t y en route to and from the 
NEC. These changes in t r a f f i c patterns, when 
combined with other changes in the way trai n s 
w i l l access Oak Island Yard, are expected to 
adversely impact other yard functions and 
precipitate delays to other t r a f f i c in the 
NJSAA. (NY/NJ-18, pp. 14-15) 

I t i s particularly ironic that while Norfolk Southern 
plans to move fourteen trains per day past ExpressRail, i t has 
cancelled the Conrail trains (TV-12 and TV-ll) that currently 
serve t h i s on-dock r a i l f a c i l i t y , and does not plan any replace
ment trai n s for those cancelled. 



Plainly, operational d i f f i c u l t i e s of this magnitude could 

well impact tho entire region. The benefits that Applicants have 

touted with respect to the region are totally dependent upon the 

a b i l i t y of the Applicants to provide effective and e f f i c i e n t 

service there. Houston-like operational d i f f i c u l t i e s would not 

only eliminate any benefits from the transaction, but would 

actually substantially injure the shipping public. 

While a l l of the flaws in the operating plan are of great 

concern to the Port Authority, those that affect the operations 

at ExpressRail are particularly vexatious. The sole reason for 

establishing and maintaining on-dock r a i l f a c i l i t i e s such as 

ExpressRail i s to speed the transfer and movement of the highly 

time-sensitive export/import containerized t r a f f i c . Any reduc

tion in the quality of service with respect to th i s t r a f f i c would 

lead to the diversion of this t r a f f i c to other competing ports. 

Thus, the great increase in train activity on the Chemical Coast 

li n e that provides access to ExpressRail i s very troubling. 

As noted, Norfolk Southern plans to operate fourteen trains 

per day over the Chemical Coast line, and CSX two additional 

t r a i n s . Inasmuch as the Chemical Coast line i s the only access 

to ExpressRail, these sixteen trains w i l l compete for space on 

that l i n e with the two trains (Q162 and Q163) that CSX plans to 

operate from and to ExpressRail. (See NY/NJ-18 and the attach

ments thereto) These sixteen trains should be contrasted with 

the five t r a i n s that operate over those tracks today. Reduced 

service quality seems inevitable. (NY/NJ-18, p. 14-15) 



2. In the event of operational problems at 
New York/New Jersey, particularly at 
ExpressRail, the Applicants would l i k e l y 
use the overburdened r a i l terminal f a c i l i t i e s 
to move domestic t r a f f i c that i s truck 
competitive, and export/import t r a f f i c would 
be diverted to competing North Atlantic ports. 

I t i s axiomatic that domestic t r a f f i c , including export/ 

import t r a f f i c moving through West Coast ports, that originates 

at New York/New Jersey or i s destined to New York/New Jersey w i l l 

move to or from that location. The only question i s whether i t 

w i l l move by r a i l or highway. 

By contrast, export/import t r a f f i c that moves through 

Atlantic Coast ports to and from the interior can, and does, move 

through a variety of ports. Stated differently, the Atlantic 

Coast ports, particularly the North Atlantic Coast ports are 

highly competitive when i t comes to attracting and maintaining a 

share of this t r a f f i c . (See pp. 6-7, supra) 

As noted by Thomas L. Finkbiner, Vice President-Intermodal 

for Norfolk Southern, an ocean carrier normally c a l l s at at least 

three Atlantic Coast ports during a voyage. (Deposition of Mr. 

Finkbiner, p. 16, see also NY/NJ-16, pp. 10-14) Thus, ocean 

c a r r i e r s are free to route t r a f f i c through whichever port offers 

the best combination of price and service, both with respect to 

the port f a c i l i t i e s and the inland transportation f a c i l i t i e s . 

(Deposition of Mr. Finkbiner, p. 17) 

Mr. Finkbiner also t e s t i f i e d : 

Four essential operational elements are 
required to provide intermodal service ac
ceptable in the marketplace: trains, termi
nals, equipment, and systems. F i r s t , a net-



work of t r a i n s must be established t o connect 
service points wi t h t r a n s i t times and w i t h 
departure and a r r i v a l windows t h a t are com
mer c i a l l y acceptable. Second, investment and 
reinvestment i n a network of terminals i s 
required t o handle the customer's f r e i g h t 
e f f i c i e n t l y at o r i g i n and d e s t i n a t i o n . 
Third, equipment, including both f l a t c a r s 
and, f o r customers who do not supply t h e i r 
own, t r a i l e r s and containers, must be a v a i l 
able i n the proper sizes and q u a n t i t i e s t o 
meet customers' needs. Fourth, systems must 
be i n place f o r operational c o n t r o l and man
agement of the information flow among the 
p a r t i e s involved i n intermodal transactions. 
(CSX/NS-19, Volume 2B, pp. 233-234)(Emphasis 
Mr. Finkbiner's) 

Examining the four operational essentials discloses precise

l y why the Port A u t h o r i t y i s concerned wit h respect t o continued 

service at ExpressRail following approval of the proposed t r a n s 

a c t i o n . F i r s t , as previously noted, Norfolk Southern proposes t o 

cancel the only current export/import container service operating 

t o and from New York/New Jersey over the Conrail route t h a t i t 

would acquire. Second, because of Norfolk Southern's s u b s t a n t i a l 

increase i n t r a i n s moving over the only access t o ExpressRail, 

there i s r e a l doubt t h a t CSX would be able t o provide acceptable 

service t o and from t h a t f a c i l i t y . 

Mr. Finkbiner emphasizes the importance of a .network of 

t r a i n s able t o meet t r a n s i t time requirements and operate ..xthin 

the departure and a r r i v a l windows that are commercially accept

able. The congestion on the Cheiiical Coast l i n e r e s u l t i n g from 

Norfolk Southern's increase i n domestic t r a i n s p l a i n l y put i n t o 

serious question the a b i l i t y of CSX t o serve ExpressRail w i t h i n 

those acceptable a r r i v a l and departure windows. 



Mr. Finkbiner stresses the importance of investment and 

reinvestment in terminals required to handle the customer's 

freight. And yet, Norfolk Southern has no plans for any invest

ment in terminals that would handle export/import containerized 

freight, notwithstanding the capacity problems that even Norfolk 

Southern recognizes.' I t i s these very terminal capacity prob

lems that undoubtedly led Norfolk Southern to cancel the 

current Conrail export/import container service. 

Mr. Finkbiner stresses the need for equipment to move the 

customer's freight. Indeed that equipment must be made available 

within the departure window necessary to meet transit time 

requirements or i t i s of no use. The Norfolk Southern operations 

over the Chemical Coast line would very l i k e l y impede CSX's 

a b i l i t y to position empty equipment in an eff i c i e n t manner. 

Mr. Finkbiner's concern with operational control i s also 

appropriate. Co>. may well be unable to control i t s operations at 

ExpressRail because of the large number of Norfolk Southern 

trains clogging i t s only access to that f a c i l i t y . In short, Mr. 

Finkbiner's testimony refle c t s the basis for the Port Authority's 

concern with the North Jersey Shared Asset Operating Plan. 

Mr. Finkbiner t e s t i f i e d that the proposed transaction would 

be "extremely beneficial to ports on the Eastern Serboard." In 

view of Norfolk Southern's intent to cancel service at New 

See the Highly Confidential documents producea by Norfolk 
Southern pursuant to discovery and attached to NY/NJ-16 as 
Appendix B.) 



York/New Jersey he apparently did not have that port in mind when 

he made that statement.^" Mr. Finkbiner also t e s t i f i e d : 

Norfolk Southern has a long-standing track 
record of not favoring one port over another 
and w i l l take an evenhanded approach to pro
viding r a i l service at a l l of the eastern 
ports that we w i l l reach. Norfolk Southern 
does not intend to establish service or rates 
that would a r t i f i c i a l l y divert freight among 
ports." 

I t i s not necessary to infer any i l l w i l l on the part of 

Norfolk Southern to recognize that i t would continue to move 

North Atlantic export/import t r a f f i c post transaction in exactly 

the same way as i t does today, through Norfolk. Further i t i s 

not necessary to infer any i l l w i l l in order to recognize that 

should the heavy volume of Norfolk Southern trains on the Chemi

cal Coast line result in disrupted operations of CSX, CSX would 

continue to move North Atlantic export/import freight as i t does 

today, through Baltimore. 

°̂ Since Mr. Finkbiner was deposed prior to the f i l i n g of 
the NJSAA Operating Plan, Port Authority counsel was unaware of 
the Norfolk Southern's intention at that time and was unable to 
inquire as to the real meaning of Mr. Finkbiner's statement. 

In deposition, Mr. Finkbiner was asked i f the quoted 
language implied that Norfolk Southern has the a b i l i t y to take 
less than an evenhanded approach as among ports. Mr. Finkbiner 
replied "There i s no implication there." The following question 
and answer followed: 
Q. So what i s the purpose of a statement that you take an 
evenhanded approach i f you don't have the a b i l i t y to take other 
than an evenhanded approach? 
A. I t sounds good. 



H. The Continuing Oversight Of The Board, Coupled With 
The Meaningful Participation Of The Port Authority 
Of New York And New Jersey, Would Substantially 
Reduce Any Potential For Service D i f f i c u l t i e s Or 
Disruptions Within The North Jersey Shared Asset 
Operating Area. 

In i t s Comments, Requests for Conditions, Opposition Evi

dence, and Supporting Argument (Ny/NJ-14), the Port Authority 

tentatively took the position that Applicants should be ordered 

to divest themselves of a l l asset? within the North Jersey Shared 

Asset Area which Applicants presently propose to be operated by 

the CSAO. In taking th i s i n i t i a l position, the Port Authority 

noted that i t s view might well change following the f i l i n g of the 

North Jersey Shared Asset Operating Plan that had been ordered by 

the Board in Decision No. 44. Indeed, following the f i l i n g of 

the Operating Plan and the Port Authority's opportunity to depose 

Messrs. Mohan and Orrison with respect to the Plan, the Port 

Authority has altered i t s view somewhat and ereby withdraws i t s 

request that the Board order divestiture of the CSAO assets. The 

withdrawal does not re f l e c t a lessening of the Port Authority's 

concerns with respect to operations within the CSAO. I t does, 

however, r e f l e c t a reconsideration of the optimum way to address 

those concerns in a manner that would better serve the public 

interest. 

As stated in our i n i t i a l Comments, the Port Authority has 

not taken the position that the Shared Asset Operating Area 

concept, although novel and unproven, could not work to provide 

adequate service at New York/New Jersey and even at ExpressRail. 

However, in order to be successful the concept would require the 



close interaction of two intensely competitive railroads. The 

very nature of the shared asset concept requires monitoring and 

oversight. 1- As previously noted, the Port Authority has statu

tory responsibilities regarding the Port D i s t r i c t , an area which 

includes most of the North Jersey Shared Asset Area, and i s in a 

position to a s s i s t , both the Applicants and the Board in provid

ing that monitoring. 

Mr. John W. Snow t e s t i f i e d at deposition in response to Port 

Authority counsel's question as follows: 

Q. ...Would you have any objection to the 
participation of the Port Authority, even 
under the general auspices of the STB, in a 
general oversight context. 

***** 

A. We recognize the enormous interest that 
the Port Authority of New York and New Jersey 
w i l l have in the success of this transaction, 
.ve thmk i t does a lot that i s potentially 
very, very good for the port in giving i t two 
different carriers with a l l the advantages 
that go with that. And I would think some 
advisory counsel role or something would be 
entirely appropriate, not a governance role. 
But we would expect to have significant out
reach to the port and what precise form that 
w i l l take or should take I think should be a 
subject for discussions between NS and CSX 
and the Port Authority and I would be happy 
to be party to those discussions. But cer-

Mr. John W. Snow t e s t i f i e d at deposition: 
A. I think both Norfolk Southern and CSX recognize that we have 
to have s t r i c t neutrality from the shared asset operator and 
structure the governance of the operations in a way that we w i l l 
get that sort of neutrality. I t ' s true that we'll be intense 
competitors but we've tried to put in place, through the SAA 
mechanism, a vehicle to assure that that's even-handed and that 
one of us doesn't gain an advantage over the other. We're going 
to watch each other closely (Deposition of John W. Snow 
p.197) 



tainly a close advisory role of one kind 
where information i s shared and there i s a 
communications outreach, certainly I would 
think that. And a regular way to review 
concerns and opportunities and so on I think 
would make some sense. Precise form of that, 
I'm not sure. (Deposition of John W. Snow, 
p. 198-199) 

The Port Authority fully agrees with Mr. Snow that the Port 

Authority should provide an advisory role to ensure that opera

tions within the Shared Asset Area are eff i c i e n t and even-handed 

as between Norfolk Southern and CSX. The Port Authority also 

fee l s that the Board would also benefit from the input that the 

Port Authority could provide with respect to operations within 

t h i s v i t a l area. 

I . In Order To Ensure Meaningful Port Authority 
Participation, Conditions Should Be Imposed By 
The Board In Approving The Proposed Transaction. 

The Port Authority of New York and New Jersey i s a bi-State 

agency created by compact between the States of New York and New 

Jersey with the consent of Congress and established to among 

other things, promote, develop, represent and protect the commer

c i a l interests of the Port of New York D i s t r i c t and, in further

ance of i t s m.ission, i s actively participating before the Board 

in t h i s proceeding. I t i s acting on behalf of the people of the 

region in performing thi s function, and in protecting the com

merce of the Port D i s t r i c t i s acting in the public interest. 

The Port Authority has expressed concerns with respect to 

the proposed r a i l operations within the Port D i s t r i c t , and the 

future of r a i l operations within the Port D i s t r i c t . The Port 

Authority wishes to establish an ongoing relationship that w i l l 



perirdt the Port Authority to participate in the future planning 

and operations of CSX and Norfolk Southern in the Port District 

and in any oversight that may be ordered by the Board to promote 

the provision of effective and efficient service within the Port 

District. 

Accordingly, che following conditions should be imposed as a 

condition of approval of the proposed transaction: 

1. Norfolk Southern, CSX, and the Port Authority ("the par

ties") shall meet regularly in accordance with a mutually amena

ble schedule, to discuss major issues affecting the Port Authori

ty and the provision of r a i l service to the Port District, for 

the purpose of promoting effective and efficient transportation 

for the District. The parties shall meet no less than quarterly 

following the decision of the Board's approval of the proposed 

transaction. Present at these meetings shall be senior officials 

of the parties, including such officials from the CSAO. in the 

event that any issues cannot be resolved by the representatives 

of the parties then the issues may be referred by the Chairman 

and the Executive Director of the Port Authority to the Presi

dents of CSX and Norfolk Southern for resolution. 

a) in the event the Board approves the Application, the Port 

Authority shall review CSX's and Norfolk Southern's planning for 

the operations within the Port District and consult with CSX and 

Norfolk Southern from time to time with respect to significant 

changes to CSAO operations within the District. 



b)The Port Authority, CSX and Norfolk Scuthern s h a l l agree 

upon the development of certain operational data that i s appro

priate and necessary for the Port Authority to analyze the 

efficiency of r a i l operations within the Port D i s t r i c t and 

betwaen the Port D i s t r i c t and major origins or destinations. To 

t h i s end, the parties shall meet on a periodic basis to develop 

and review data. Such data shall include s t a t i s t i c a l data of the 

type currently produced by Conrail for the Port Authority, 

including aggregated t r a f f i c , car supply and distribution data, 

as well as data that w i l l demonstrate transit times and perfor

mance standards for several time sensitive t r a f f i c types. The 

parties s h a l l agree that the production, handling and disclosure 

of any such data w i l l be treated in accordance with a l l applica

ble laws, and w i l l be maintained, where appropriate, in a confi

dential manner to protect any proprietary or confidential infor

mation . 

3. a)CSX and Norfolk Southern shall provide the Port Authority 

with the capital plans and budgets for CSAO within the Port 

D i s t r i c t , and CSX and Norfolk Southern w i l l continue to provide 

the Port Authority the same level of cooperation provided by 

Conrail in the past with respect to capital spending for opera

tions within the Pert D i s t r i c t . 

b)Should any impasse arise between CSX and Norfolk Southern 

that they submit to arbitration under the Shared Assets Agreement 

regarding CSAO improvements or capital investment in the Port 

D i s t r i c t affecting the Port Authority's interest, the Port 



A u t h o r i t y w i l l have a r i g h t t o present an amicus p o s i t i o n t o the 

a r b i t r a t o r or a r b i t r a t o r s s e t t i n g f o r t h the Port Authority's 

views from a regional perspective, 

4. CSX, Norfolk Southern and CSAO s h a l l provide and implement 

economic development programs designed t o promote the development 

of r a i l t r a f f i c w i t h i n the Port D i s t r i c t . CSX and Norfolk 

Southern s h a l l consult w i t h the Port Authority i n the development 

of such plans, and the Port Authority s h a l l apprise CSX and 

Norfolk Southern of opportunities f o r the development of r a i l 

t r a f f i c a f f e c t i n g the Port D i s t r i c t . To the extent i t deems 

appropriate, the Port A u t h o r i t y s h a l l seek input from CSX, 

Norfolk Southern and CSAO i n i t s c a p i t a l planning process. 

5. The Port A u t h o r i t y s h a l l have standing before the Board t o 

seek whatever necessary r e l i e f during such time as the Board 

maintains oversight f o l l o w i n g approval of the transaction w i t h 

respect t o the Port D i s t r i c t . 

To the extent t h a t the Board imposes these conditions, the 

Port A u t h o r i t y w i l l support the Application and recommend t h a t 

the Board approve same. 

IV. CONCLUSION 

I n view of the foregoing, the Port A u t h o r i t y of New York and 

New Jersey submits t h a t the proposed transaction should be 

approved subject t o the above-noted conditions. I f those condi

t i o n s are not imposed, the transaction should be disapproved. 



Respectfully submitted, 

Hugh H. Welsh, Deputy General 
Counsel 

The Port A u t h o r i t y of New York 
and New Jersey 

One World Trade Center, 67E 
New York, NY 10048 
(212) 435-6915 

Paul M. Donovan 
LaRoe, Winn, Moerman & 
Donovan 

3506 Idaho Avenue, N.W. 
Washington, DC 20016 
(202) 362-3010 

Attorneys For 
The Port A u t h o r i t y of New York 

and New Jersey 

CERTIFICATE OF SERVICE 

I , Paul M. Donovan, c e r t i f y t h a t on February 23, 1998, I 

caused t o be served by hand on Applicants' counsel four copies of 

NYNJ-19. I also caused NYNJ-19 t o be served by f i r s t class mail 

on a l l other p a r t i e s on thc Service l i s t . 

Paul M. Donovan 
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Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 333S8 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY-CONTROL AND 
OPERATING LEASES/.iVGREEMENTS-CONRAIL INC. and CONSOLIDATED RAIL 

CORPORATION 

BRIEF IN OPPOSITION 

1/ 

Protestant, Charles D. Bolam, f i l e s t h i s b r i e f i n opposition 

against the proposed transactions. This f i l i n g i s on behalf of United 

Transportation Union-General Committee of Adjustment (GO-A&LS), 

v.'liich represents persons employed by Alton & Southern Railway Company. 

Protestant f i l e d a Notice of In t e n t to Par t i c i p a t e on August 7, 

1997, and a v e r i f i e d statement was f i l e d on October 22, 1997. The 

Alton & Southern Railway i s co n t r o l l e d by Union P a c i f i c Railroad 

Company, and i s not a party applicant to t h i s proceeding. 

In addition to the impact upon Alton & Southern employees, the 

v e r i f i e d statement presented evidence concerning switching operations 

i n the St. Louis area. Railroad u n i f i c a t i o n s r e s u l t i n the closing 

of yards and abandonment of l i n e s , making r a i l service unavailable to 

more and more shippers. The remainina f a c i l i t i e s become congested 

1/ General Chairman for UTU-GCA on Alton & Southern Railway Company, 
with o f f i c e s at 1400-20th Street, Granite City, IL 62040. Mr. Bolam 
also serves as Vice President of the St. Louis Rail Labor C o a l i t i o n , 
which represents members of various craf . and classes of r a i l r o a d 
employees i n St. Louis and w i t h i n a radi 3 of about 240 miles. 
(VS Bolam, 2). 

2/ Although the fil..ng was one-day l a t e , service upon the part i e s was 
timely. An unopposed p e t i t i o n to accept the l a t e - f i l i n g i s pending. 
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because each destination require track space formerly provided i n 

another yard. The UTU o f f i c i a l projects the same conditions experienced 

during the "Wreck of the Penn Central" a f t e r that c a r r i e r collapsed. 

Moreover, safety :s being compromised. (VS Bolam, 3-5). 

Applicants did not o f f e r any r e b u t t a l to the Bolam v e r i f i e d 

statement, contrary to t h e i r svimmary. (CSX/NS-194, v i i ) . Of course, 

the testimony of employees i s directed not only to the harm to 

employees, but also t o the harm which would be v i s i t e d upon the 

public i f the transactions are approved. Moreover, the Board i s to 

consider the impact on non-applicant c a r r i e r employees i n determining 

whether t o approve the transactions, contrary to applicants' contentions 

on t h i s score, which c i t e d merely Union Pacific-Control-Missouri 

P a c i f i c ; Western P a c i f i c , 366 I.C.C. 459, 621 (1982). See: Missouri-

Kansas-Texas R. Co. V. United States, 632 F.2d 392, 410-13 (5th Cir. 

1980); D e t r o i t , Toledo & Ironton R. Co. v. U.S., 725 F.2d 47, 50 n.2 

(6th Cir. 1984). 

The applications should be denied. 

Respectfully submitted, 

G0RD9N P. MacDOUGADL 
1025 Connecticut^ve. , N.W. 
Washington, DC 20036 

February 23, 199 8 Attorney fc.r Charles D. Bolam 

C e r t i f i c a t e of Service 

I hereby c e r t i f y I have served a copy of the foregoing U;.'jn a l l 

parties of record, as indicated on the published service l i s t , by 

f i r s t class mail postage-prepaid. 

Washington DC ^ ^ ' S f ^ ' f ^ M a ^ ^ f l l 
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Febman'20, 1998 

VIA FEDF:RAL EXPRESS 

Thc Honorable Vornon A. Williams 
Secretar) 
Surface Fransportation Board 
1925 K Street. N.W. 
Washineton. D.C. 20423 

_Perord j j 

Re: Finance Docket No. 33SSS, CS.Y Corporaiion and CS.Y Transportalion. Inc., 
Norfolk Southern Corporaiion and Norfolk Souihern Railway Co. — 
Control and Operating Leases/Agreements - Conrail, Inc. and Consolidated 
Rail Corporation 

Dear Secretar\ Williams: 

Ijiclosed for filing in the above-câ  tioned docket are an original and twenty-five (25) 
copies ola Brief and Argument filed on behalfof Eastman Kodak Company, a party of record 
in tlie abo\e proceeding. Also enclosed is a 3.5-inch disk containing the te.xt ofthis pleading 
in WordPerfect 6.1 format. 



I he Honorable Vernon A. Williams 
February 20, 1998 
Pase 2 

Pl ease date stamp the enclosed extra copy ofthis letter and retum in the enclosed, self-
addressed en\elope. Copies ofthe enclosed Brief are being served via Federal Express upon 
the Honorable Jacob Leventhal and counsel for Applicants. All other parties are being served 
via first class mail, postage pre-paid. 

Respectfully submitted. 

med 
Enclosures: Original + 25 copies 

Duplicate ofthis letter 
3.5 diskette containing document 

c: Judge Jacob Leventhal (1 copy) - via Federal E.xpress 
Applicants (3 copies each) - via Federal E.xpress 
Parties of Record (1 copy each) - via United States Mail 



SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, IN«(.7 
NORFOLK SOUTHERN CORPORA "lON AND 
NORFOLK SOUTHERN RAILWAY COMPANY \ 3 

-CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL COPPORATION \ c ; 

0 
.-cetary 

, .••ano' 

BRIEF AND ARGUMENT 
on behalf of 

EASTMAN KODAK COMPANY 

SUMMARY 

Eastman Kodak Company ("Kodak") Is a Party of Record to this proceeding. 

Kodak is a substantial rail shipper of coal presently moving under an Existing 

Transportation Contract with Conrail. While Kodak generally supports the application 

of CSX/NS to acquire Conrail in the interest of returning rail competition to Conrail 

service territory, Kodak objects to the CSX/NS request to the STB to take action to 

nullify certain provisions found in some Conrail/shipper transportation contracts, 

including Kodak's. 

Kodak's agreement with Conrail provides that the Contract may not be assigned 

without the consent of the other partios to the agreement. The sale of Conrail to 

CSX/NS clearly requires such consent. Applicants have 3sked the STB to declare 

provisions of this type null and void. In Kodak's view, there is no lawful basis or 

authoritv for the STB to take such action, nor is it needed for successful 

consummation of the acquisition. 

1 



KODAK'S INTEREST AND PARTICIPATION IN THE PROCEEDINGS 

Kodak filed its position in the form of a Verified Statement by Linda L. Kelley, 

Manager of Inbound Transportation, Rail and Bulk, of Kodak identified as I:KC-2. As 

more fully set forth in the Verified Statement of Ms. Kelley, Kodak is a substantial user 

of rail freight transportation. In particular, Conrail delivers approximately 8,000 to 

9,000 car loads a year of coa! to Kodak Park at Rochester, New York for steam 

generation for both power and heating. Kodak Park is the largest single facility of 

Kodak's worldwide manufacturing operations. Coal consumed by Kodak at this one 

single location exceeds 800,UOO tons per year and arrives entirely by rail. Kodak is 

clearly a major user of Conrail's service, other tlian electric power generating utilities, 

Kodak is the largest single user of steam coal on the entire Conrail system. 

Kodak also makes wide use of railroads for freight shipment other than coal. 

It is a significant user of intermodal service by Conrail to Chicago and the west, and 

to the east for export. Other bulk commodities are moved in quantity by rail including 

plastics, pulp for paper making, chemicals and forest products. (EKC-2) 

As a general proposition, Kodak favors the plan of the joint Applicants to divide 

Conrail roughly along the lines of its predecessors, the New York Central and the 

Pennsylvania Railroad. On the whole, it appears that the proposed transaction will 

yield a welcome reiurn of Ciass I rail competition through much of Conrail's service 

territory. Indeed, Applicants have ineda much of this aspect of the proposed 

acquisition and distinguish other recent rail megamergers on that basis. 

Hcwever, in one respect, CSX/NS are being disingenuous when they speak of 

the corapetitive benefits of their acquisition. In spite of trumpeting the benefits of a 



return of competition. Applicants would have the STB revise and unilaterally change 

provisions of some Conrail shipper Existing Transportation Contracts without the 

consent of the affected shipper. In a manner that would produce a most anti

competitive result. The result would harm Kodak by depriving It of an Important 

private contractual right, which It obtained by arms-length bargaining. 

DISCUSSION AND ARGUMENT 

Kodak is currently a party to t coal transportation contract with Conrail that 

runs until the beginning of the year 2002. One of the provisions of this contract 

requires the consent of all parties to an assignment of the contract by one party. This 

is referred to by some as a "consent to assignment clause" or by the Applicants as an 

"anti-assignment clause". The specific language in the Kodak/Conrail agreement reads 

as follows: 

"15. Agreement: This contract t's not assignable in whole or t'n part by 

one party without the prior written consent of the other parties. 

This contract shall inure to and be binding upon *he parties hereto 

and their respective successors and permiited assigns, (emphasis 

supplied). 

16. Modification: This contract may not be mcdifiec except by an 

exnr°<:.'; written aareement signed bv the parties hereto, and filed 

with the ICC. (emphosis supplied)." 

While similar provisions are often found In many types of railroad agreements. It is by 

no means an automatic inclusion. Indeed, contrary to assertions of CSX counsel in 

Applicant's Rebuttal (CSX/NS-176, P-103), the consent to assignment clause In 



Kodak's contract with Conrail is DQl a standard or "boilerplate" one. Kodak was 

advised by Conrail representatives during negotiations with Kodak that It Is a provision 

seldom agreed to by Conrail. As confirmed by documents produced by Kodak In 

response to discovery requests by CSX, Conrail at first was unwilling to Include such 

a provision in the present transportation rate contract with Kodak. (See Vol. 3 

Applicants' Rebuttal EKC-3). Only after further negotiation, with give and take on 

several points, did Conrail agree to Include thc clause. Thus, the consent to 

assignment clause was bargained for by Kodak and agreed to by Conrail. There is no 

basis or justification for the STB to now take any steps to nullify that clause without 

Kodak's consent. 

Initial drafts of the current Kodak transportation contract with Conrail did not 

include a consent to assignment clause. This negoiiation was going on from late 1991 

through 1 992. At that time Norfolk Southern had already rnade attempts to acquire 

or merge with Conrail. This compounded Kodak's longstanding uncertainty over the 

eventual ownership of the eastern railroad network. Consequently, as Kodak witness 

Kelley pointed out in her Verified Statement (EKC-2), Kodak sought a "consent to 

assignment" clause in the Conrail coal contract the.i in negotiation. Kodak had no way 

of predicting the result of any major restructuring involving Conrail and felt it 

imperative that it have the right to negotiate with other carriers in the event of a 

Conrail sale or merger. The periodic NS efforts to acquire Conrail and subsequent 

rumors of interest by others only underscored Kodak's concern and its need for a 

consent to assignment clause in the contract to provide options for an unkn*- i 

future. Conrail subsequently agreed to the clause and It is today found ir che 



Kodak/Conrail contract. Most emphatically, it Is not "boilerplate" and is certainly not 

a clause that Conrail freely accepted in Its transportation contracts. 

Applicants' Rebuttal Argument at Vol. 1 page 104 leaves the reader with the 

impression that all Conrail agreed to was a "best efforts" clause, rather than a consent 

to assignment provision. This is misleading. The full stor>' Is laid out in Kodak's 

responses to discovery found at EKC 3-1 through EKC 3-9. As negotiations 

progressed in 1992 between Kodak and Conrail, Virginia J. Clark, a Transportation 

Planner at Kodak, wrote the letter dated August 4, 1992 with attachments identified 

as EKC 3-6 and 3-7. As here material, Kodak sought a change in Article 12 of the 

draft contract, which had to do with Conrail abandoning a line upon which Kodak relied 

or selling such a line to a new railroad. A change was also sought in Article 15 to add 

the consent to assignment provision. This was entirely separate and unrelated to the 

Article 12 changes sought. Article 16 was already agreed and contained the language 

set forth above requiring mutual conseiit to any contract modifications. 

Conrail's response, found at EKC 3-8 and EKC 3-9, shows that Conrail did not 

agree to Kodak's request with respect to individual tines being abandoned or oold to 

a new railroad (the Article 12 issue), but did agree without qualification to add consent 

to assignment to Article 15. Articles 12 and 15 of the contract are independent and 

essentially unrelated. This exchange of correspondence proves conclusively that 

Conrail agreed to the consent to assignment clause only after bargaining and certainly 

did not agree to everything Kodak sought by any means. 

Kodak made its deal with Conrail, not with CSX. CSX has appointed itself as 

the replacement carrier under the Kodak/Conrail coal contract, without any 

toyv-t 5 



consultation with the other contracting party, Kodak. Kodak can accept that, 

providing of course that CSX meets the service commitments and other provisions of 

the contract. But this should give CSX no right to unilaterally obtain substantive 

changes in a contract to which it was not a negotiating party. 

Overriding the consent to assignment clause is not the least bit necessary to 

take over Conrail's business (in this case by CSX). Life will go on after "Day One" In 

spite of Applicant's concerns. Shippers like Kodak will not immediately cancel their 

contracts and perhaps never will. There may be very few shippers with a similar 

assignment clause available to them anyway, although Kodak has no direct knowledge 

of that. All Kodak seeks Is the opportunity which the Applicants have assured will be 

available to everyone: the right to seek competitive alternatives in Conrail territory. 

Kodak wants to preserve Its right to seek better service and/or better rates from a 

competitive alternative which does not now exist: for example, a Norfolk 

Southern/Rochester and Southern route. Indeed it is perhaps unlikely that a two-line 

alternative will bo able to compete with CSX single line routing on either a rate or 

service basis. But if the Applicants mean what they say, they should not quarrel with 

allowing Kodak to preserve its opportunity to do so. 

Applicants argue that to allow the consent to assignment clauses to continue 

to be effective would somehow be one-sided. CSX, (or NS, depending upon to which 

railroad the transportation contract is assigned), would be fully obligated to perform 

Conrail's obligations under the contract while the shipper contracting party such as 

Kodak could decide to seek other alternatives. In fact, this Is not unfair at all. This 

IS a right that the parties bargained for, and what was obtained. Kodak would face the 



same risk if it sold or merged away its coal using facilities. The obligation would 

remain with the acquiring entity. 

Kodak Is simply taking the Applicant's contentions with respect to restoration 

of competition at face value. The dominant theme sounded throughout the Application 

and subsequent pleadings filed by CSX/NS is that the Conrail acquisition will return 

railroad competition to Conrail service territory. As earlier noted, Kodak supports this, 

but now challenges Applicants to be consistent. CSX has made clear that it will tPktu 

over the Kodak coal contract. CSX has also made clear it has no Intention of 

renegotiating any changes in the existing Kodak coal transportation contract to be 

effective until after the end of the contract term, December 3 1 , 2001. If Kodak's right 

to withhold its consent to the assignment Is barred by the STB, It will deprive Kodak 

of the opportunity to explore competitive alternatives. After the acquisition, both CSX 

and NS will each be able to serve most current origins of Kodak coal. NS would be 

physically able to deliver coal to Kodak Park at Rochester by Interchange with the 

Rochester and Southern at Silver Spring, New York. Yet if the STB steps in and acts 

to unilaterally revise the Kodak/Conrail contract (which It has no authority to do), 

Kodak will once again have no competitive alternatives. 

SECTION 11321(al OF THE INTERSTATE COMMERCE ACT 

Applicants invoke Section 11321(a) of the Interstate Commerce Act (ICA) as 

practically mandating the requested overriding of pnvate contracts. This is a misplaced 

expansion of this section of the ICA. The specific wording of Section 11321(a) as 

here pertinent is as follows: 



..."A rail carrier or corporation participating in or resulting from a 

transaction approved by or exempted by the Board under this subchapter 

may carrv out the transaction, own and operdte property and exercise 

control or franchises acquired through the transaction without the 

approval of a State authority." (Emphasis supplied). 

Note the emphasis on operating property and exercising control or franchises. This 

points up the msjor flaw In Applicants' argument. Section 11321 came into being 

long before railroads had the right to enter into shipper transportation contracts . It 

was Intended to preserve operating rights of a carrier being acquired, such as joint 

facility agreements, trackage rights and other operating agreements, so that a carrier 

acquiring another carrier with ICC approval would obtain the right to use all of the 

trackage linkups necessary to have a complete functioning railroad system. Even 

cases cited by Applicants do not bring application of this Section into the realm of 

transportation contracts. (See e.g. Union Pacific Corporation. Union Pacific Railroad 

Comoanv and Missouri Pacific Railroad Co. - Control - Missouri-Kansas-Texas Raiiroad 

Co. et. al. 4 ICC 2d 409). 

Applicants go on from there to argue that the definition of property should be 

expanded beyond the statute and historic ICC interpretations, to all property interests, 

"both tangible and intangible" of the predecessor carrier. All contractual rights, say 

the Applicants, must pass unfettered to the consolidated carrier or carriers, not just 

trackage rights and joint facility agreements. There is no case law or statutory support 

for the proposition "hat the language of S -:tion 11321 should be expanded beyond 

"own and operate property" to 1̂1 contractual agreements, nor is there authority for 

10737.1 ® 



the STB to negate any contractual rights the Applicants find inconvenient. As noted, 

cases cited by Applicants deal with transfer of operating rights as distinguished from 

other contractual rights. 

Before the ICC Termination Act of 1995, the language now found In Section 

11321 was contained in Section 11341 of the ICA. The language under former 

Section 11341 shows little substantive difference from the current language of 

Soetion 11321. That language predates the Staggers Act of 1980, which Act, for the 

first time, permitted rail carriers to enter into transportation rate contracts (first 

codified as 49 USC 10713). In other words, what is now Section 11321(a) predated 

the legalization of contract rate making for railroads. It was never Intended to extend 

to contract rates because such agreements were neither contemplated nor lawful at 

the time the language was first promulgated. This is borne out by the words of the 

statute: the specific scope of authority of Section 11321 (a) is limited to the following: 

"A rail carrier..... may carry out the transaction, own and operate property and 

exercise control or franchises acquired through the transaction....". (Emphasis 

supplied). 

A transportation rate contract is neither property to be owned nor operated, nor does 

it fall under the exercise of control or franchises. Other language in Section 11321 

does not expand the scope beyond the power to "hold, maintain, and operate property, 

ano exercise control or franchises". (49 USC 11321 (a)). No*- have Applicants cited 

any case authority to the contrary. 
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THE NITL AGREEMENT 

The National Industrial Transportation League (NITL) has entered Into an 

agreement with CSX and NS with respect to certain Issues. The Applicants suggest 

tiiat this agreement resolves most shipper concerns including those associated with 

assignment of Existing Transportation Contracts. In particular, there Is a provision 

dealing with shippers who become dissatisfied with the acquiring carrier that ends up 

performing service under the shipper's Conrail agreement. The NITL agreement on this 

subject misses the point: It deals with service deficiencies but says nothing about 

competitive rates or any other ancillary rights such as car supply, demurrage, etc. The 

NITL agreement provides an arbitration mechanism, but requires that the shipper wait 

six months, provide extensive documentation and finally assume the burden of proof 

to convince an arbitrator that indeed the succeeding carrier has been deficient In 

service performance under the contract. The concept of burden of proof is usually not 

part of the arbitration process, nor will it be easy for a shipper to document carrier 

service performance. A far more effective incentive to improve service performance 

is provided by the marketplace when a shipper can negotiate with a competitive 

carrier. All Kodak seeks to preserve in this proceeding Is the preservation of that 

marketplace and contractual right. With that in place, there Is no need for the 

cumbersome and time consuming NITL alternative. 

CONCLUSION 

Kodak urges that the STB avoid the unnecessary activity of delving Into revision 

of private contracts between carriers and shippers which were freely negotiated and 

bargained. Sho.ild the proposed transaction be approved, Kodak urges that ordering 
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paragraphs implementing the prayer for relief found at page 101 of Vol. 1 of the 

Railroad Control Application (CSX/NS-18) and Identified as (1 )c specifically exclude the 

right of Applicants to disregard provisions In E/istIng Transportation Contracts limiting 

or prohibiting Conrail's rights of assignment. 

Respectfully submitted. 

). Olsen 
Fell^ber, Larson, Fenlon & Vogt, P.A. 
601 Second Avenue South, Suite 4200 
Minneapolis, Minnesota 55402 
(612) 373-8512 
(612) 338-4608 (fax) 
Attorney for Eastman Kodak company 

Dated: Februarv 20. 1998 
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BEFORE TIIK 
SIIRFACE TRANSPOR l A I ION BOARD 

FINANC K DOC KK 1 NO. 33388 

C SX C ORPORATION AND C SX I RANSPORTATION. INC., 
NORFOLK SOI THERN CORPORATION AND 
NORFOLK SOI THKRN RAII VVAN COMPAN^ 

-CONTROL AND OPKRA I INCi LKASKS/ACiRKKVU N I S-
CONRAIL INC . AND CONSOLIDA IKD RAII. CORPORA HON 

BRIKF IN Sl PPORI OF TIIK 
SOLTHEASTERN PENNSYI VANIA TRANSPORTATION Al THORITY S 

COMMENTS AND REQl EST FOR CONDITIONS 

The Southeastern Pennsylvania Iransporialion Authoritv (" SliP IA") submits this Briefin 

supporl ofits Commenls and Requesi for Conditions ("SEP l.A Comments") filed in the captioned 

proceedings relating to the primarv' application ( .ApplicatitMi") for appro\al oflhe proposed 

meiger and acquisition of control (the "Acquisition") of Consolidated Rail Corporation 

("Conrail'), CSX (\>rporalion ("CSX") and Norfoik Southern Corporation ("NS") and atViliaied 

parties (collectively, the ".Applicants') 

I . PRELIMINARY SI ATEVIENT 

SEPT.A s pnmary concern with the proposed .Acquisitior is its impact on thc pubiu <afetv. 

the adequacy oftransportation to the commuting public and the operation of SliPI A s ext nsi\c 

transit services in the Philadelphia region Shortly atic the Applicants tiled their .Application. 

SliPT.A began discussions with representatives ofConrail. CSX and NS lo addiess this concern, 

and sought information aboul tlie .Applicaiu;<' operating plans tiirough the SEPTA serv ice 

territorv and their announced intention lo assume Conrail s righis and obligations under a 1 ^̂ H) 

Trackage Righis Agreement (the Trackage Rights Agreemeni or .Agreement ) wiili SI:P I .A 

A copv ofthe .Agreement is attached as Exhibit "A" to the .statement of Bernard Cohen, SEPT.As 
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Assistant (ieneral Manager - Strategic Planning ("Cohen .AtVidavit") which accompanied 

SEPTA's Comments I'or nearly a decade, this Agreement has provided the essential road map 

for the successful coordination of overlapping commuter and freight operations in the denselv 

populated Philadelphia region 

The initial discussions wilh CS.X and NS weie cordial and replete with assurances o\' 

cooperatiou and access to information SEPTA initially proposed a len (10) year extension oflhe 

Trackage Rî -̂ hts .Agreement to assure a continuation oflhe status quo and the smooth 

coordination of freight and transii service in the post-control period SliP T.A's desire for an 

inlermediate term extension oflhe Tr'ickage Rights Agreement was heightened bv the 

uncertainties and inevitable di.sruptions associated with the takeover ofConrail s opeialKin bv i\so 

freighl railroads, neither ofwhich share the legacy or experience ofConrail (and ns predecessors) 

relating to commuler rail service See SliPTA s Comments at p Cohen Atlidavit f^I 7-0 

SEP T.As request for a ten (10) year extension oflhe .Agreement was rejected, bul Conrail. on 

behalf of all the Applicants, agreed to a five (5) year extension to avoid merger-related 

uncertainties " See Letter dated October 20, \997 tiom R Paul ( arcv. Conraii deneral Manager-

Contracts, attached hereto as Exhibit "A " In the spirit of compromise and in the interest of 

achieving a prompt settlement with the Applicants, w hich would per nn the parties lo focus on 

operational and ,safetv issues, including the concerns regarding proposed movements t)f CS.X local 

and freight traffic discussed in Part 111 , intia, SEP 1 .A wouid agree to a tive (>) year exlension of 

the Trackage Rights .Agreement 

To tlie best of SEPTA's information, NS remains committed lo a tive (5) year extension 

of die .Agreement, but CSX has reneged on ils earlier position md now insists that an xtension 

ofthe Trackage Righis .Agreement must provide for an unqualified and unprecedenteu 

indemnificatiop of CSX by SIP TA for anv and all liability incurred bv CSX within SEPT.As 

2 
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service area, including liability caused by CSX's own negligence in its operaiion over SI !»I A-

owned lines While CSX advised SliPTA early on ihal liability was a major concern, its clearly 

overreaching position on liabilitv raises the question whether its true intention is lo avoid its 

earlier commitment to extend the Agreement This unreasonable demand has lel\ the parties at an 

impasse, and has necessitated the filing ofthis Brief SFT'TA respectfullv requests thai the 

Surface Transportation Board (the "Board"), by and through its conditioning power, extend thc 

Trackage Rights Agreement for a period of five (5) vears commencing with the control dale and 

impose certain essential, narrowly-tailored rehnements to the Agreement s dispatching prov isions, 

as discus.sed below 

II. FAC TI AL BAC K C ; R 0 1 ND 

SF.P'T.A IS a public transit agency constiluling a bodv corporate and politic, an ' exercises 

the public powers ofthe Commonwealth of Pennsvlvania as an agencv and instrumentality 

thcicof S1"P TA's commuter system operales in accoidance with the Pennsvlvania Pub'.ic 

Tiansportation l.aw. ,Act 26 of 1091, as amended by .Act 4 of 1004, 74 Pa Cons Sl-.t Ann 

1701, et .seq it coiripri.ses an exten.sive integ. ..icd mass transponation .sy,ste;n, consi.sting of 

trollev, motorbus, subway, elevated and regional commuter rail rouies throughout the 

Pinladelphia metropolitan area SEPTA's commuter rail and transit sysiem is onc oftiie oldest in 

the counlrv It carries an average of 00,000 passengers m over 500 commuter trains per dav on 

Its Regional Rail Division alone, and provides a signiticant and essential component ofthe dailv 

movemeni oflhe population of Southeastern Pennsylvania 

SFT'I .A s regional rail .sy.stem currently operates in clo.sc coordination with signit'icant 

freight lines which are currently operated by Conrail A portion of Si;P'T.A"s regional rail svstem. 

involving two commuter lines, operales on track segments ownec by Conrail, while Conrail's 
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freight operations utilize all or portions of eleven SEPTA commuler lines SlvP TA's operations 

on lines shared with Conrail are a key component of SITT.A's passenger se vices 

Despite conducting distinct operations on shared iines in a significant mettopolitan center. 

Si;P T.A and Conrail have maintained for the past tlfteen (1.5) years a working relationship marked 

by safe and etficient freight and commuter service The Trackage Rights .Agreement, executed bv 

SEPTA and Conrail on October 1, 1090, is the primary rea.son for this success The .Agreement 

governs access, dispatching, maintenance, control, constructitm. compensation, abandtMimeiit of 

service, dispute resolution, track rehabilitation, purchase rights and labor rights It memoriali/.es 

the operational and financial relationship, and the related customs and practices, that dev cUipcd 

between SFT* TA and Conrail over the preceding fourteen (14) years 

Without the Tiackage Rights Agreement, it would be nearlv impossible tti achieve liic 

safe, reliable and etficient integration of commuter and freighl operations in the post-ctmtrol 

period In particular, SEPTA has concerns aboul the near and long term etVect ofthe Acquisition 

upon (i) public safety, (2) the increased freight tratVic and changes in freight tratfic patterns 

beyond those imtliried in the Operating Plan, (3) the cntical dispatching function, and (4) 

SI-PTA's ability to expand its transit operations wilhin its service region to meet the needs tif ils 

ridership See Cohen Atfidavii 11 7 The Board s mandate lo prtitect and prtinunc the public 

interest would he fulfilled by conditioning the proposed .Acquisition upon a tive (5) year extension 

ofthe Agieemem 

IH. L E C ; A L ARCil'MENT 

A. Standard of Review 

The Interstate Conimerce .Act (the ".Act") requires that the merger ofrailroads subject to 

the junsdiction ofthe Board may be accomplished only with the approval and authonzation tif the 

Board 49 (' S C § 11323(a) "The Act's single and essential standard of approval is that the 

4 
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(Boardi hnd the (transaction) to be 'consistent vvith the public interest "' Missouri-Kansas-Texas 

Railroad CoJVLAJ S , 632 F 2d 302, 305 (D C Cir 1080) The Board is required lo consider al 

least the following 5 faciors 

< I) the effect ofthe proposed transaction on the adequacy oftransportation lo the 
public, 

(2) the etfect on the public inierest tif including, or failing lo include, tnher lail 
carners in the area involved in the proposed Iransaction, 

(3) the ttital fixed charL;es thai result fitim the proposed transaciion. 

(4) the interesi ofrail carrier employees affected bv the proposed transactitin. and 

(5) whethei the proposed transaction utnild have an adverse clfect tm ctimpetition 
among rail carriers in the atfected region or in the national rail sysiem 

40 r S C 1 1324(b) 

In determining whether a transaction is in the public inierest. the Board perltirms a 

balancing test 40 CFR i 180 1 It weighs the potential benefits to btith the applicants and the 

public againsl the potenlial harm to the public I he Btiard considers whether the benefiis claimed 

by the applicanis could be realized bv means tither than the proposed consolidation lhat would 

result in less potential harm tti the public Id In thai regaid, the Btiard has broad authontv to 

impose ctmditions gtiverning the transaction, including the granting tif ttackage rights See 40 

CSC ^1 1324(c), 40 C T R J; 1 ISO 1(d) Il is appropriate for the Boaid to impo.se ctmditions 

where the liansaction mav prtiduce effects harmful tti the public interest, and thc ctmdititms in 

question will amelitirate or eliminate the harmful effecis. be operatitmallv feasible and prtiduce 

public benefits (thrtiugh leduction oi elimination tiflhe p<issihle harm) which outwe.ah anv 

reduciion to the public benefits produced bv the merger Union Pacitk Corp. Pacific Rail 

System lnc.̂ &JLi!lL<MJ^ad R - Control - Missouri Pacific Corp. & Missouri Pacific R R_, 

366 I C C 450, 562-565 (1082). atl'd xJILpart aiid remanded in part ŝ ^̂ ^̂  Southern Pacific 
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Transportation.Co v I C C . 736 F 2d 708 (D C Cir 1084), cert denied. 460 (' S 1208 (108'̂ ) 

Where a nexus exists between the rnerger and the alleged harm, and the proposed condititm 

would act as the remedy fbr the harm lo be caused, the Btiard should impose the ctindititm in 

furtherance oflhe public inierest Id 

Here, the proposed Acquisititm vtiuld adverseiv impact and harm ctimmuter passenger 

service in the Southeastern Pennsylvania region in the absence ofa trackage rights agreement 

governing ,-oniniuler and freighl operations on shared rail lines ST P T A's proptised five ( ) vear 

extension o. lhe current Agreenient would eliminate or substanuallv mitigate the harm In 

maintaining the present balance between ctimmuter and fieight tiperatitms in Ihe regitm. aiui 

would further the public interest in maintaining safe, reliable and efficient commuter 

transportation 

B. Approval oflhe Proposed ArqiiLsilion Vliist be C oiulitioned on ii Kive (5) \ ear 
Extension of the 1990 Trackage Rights Agreenient in Order lo Protect th blic 
Inierest and Prevent any Harmful Effects to the C omnuiting Public. 

1 A failure to extend th^ ]9W Trackage Rights Atjreement beyond the initial 
inlcgratitm tif Ctmrail lines inlo the CSX and NS system wtuild adversely impact 
SI'P T A's ctimmuter transit tiperatitms and the piescnt balanceJietween treiglit and 
transit tipcrations in the Southeastern Pennsylvania regitin 

The Trackage Righis Agrcvrent, among tither functions, clearlv delineates the righis tif 

SFP T.A and Conraii vMth regard to their operations on each other's rail propertv In particular. 

Article III (Management and Operations) sets ftnth the guidelines bv which the parties must 

opc'ate, and strikes an appropriate balance between pas.senger and freight opcraiions Sectum 

3 01 of Article 111. which governs ipcralions tin SFPT.A's rail properties, rrovides as ftilltiws 

(a) ST.P T.A retains the right to establish the tiverall policies governing the 
management and operalioi.al cont 1 ofall rail service over SFPTA Rail 
Piop'"'ties. including, but not linmv 'o. the dispatching and control ofall trains 
SIT' T.A's right shall r.oi he exercised in a mannei which would unreasonablv 
interfere with ConraiTs Trackane Riuhts 
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(b) The scheduling and movement oi'SFP T.A passenger trains shall take 
preference over all tither train scheduling and movements 

(c) (\inrairs freight operating rights descnbed in this Agreement are for the 
purpose of permitting Conrail lo operate road and local freight trains, as well as 
switching movements, special trains, loctimotives and tither on-track equipment 
Ctmrail shall have access to all running, side, switching, public delivery (team), 
yard, and interchange tracks included in SliP T.A Rai! Prtiperties necessarv for the 
provision tif this fieight seivice, including the right lo sttire equipment, provided 
that such access shall ntit unreasonably interfere with Sid' TA's existing or planned 
uses (emphasis in original) 

(d) Conrail shall have the right to amend and increase the level ofits freighl 
service, provided, however, that the chai aeter, scheduling tir extent ofthe tieighl 
service .shall not unreasonably interfere with SEP TA's existing or planned uses tif 
SI{P TA Rail Pmperties (emphasis in origina!) 

(e) Conrail may perform speciai and emergency iransportation services, 
provided lhat the operations will nol unreasonably interfere with SI-PT.A's uses 

With regard to Conrail rail properties. Section 3 02 reads 

(a) Conrail retains the right to establish the overall ptilicies gov ernnm the 
management and operational control ofall rail service over Ctmrail Rail Properties, 
including without limitation the dispatching and control ofall trains, which nght 
shall ntlt be exercised in a inanner vvhich would unreasonablv interfere wuh 
SEPTA's Tiackage Rights 

(b) SEPTA ,sha!l exercise dispatching control tif all irains tin the Trenion I.ine 
(the fornier New York Short Fine) frtim C P Newttuvn ,luiictitin (MP 6 2) tti 
Neshaminy (MP 21 1), and on the Tienton Fine (the tbrmer New Yoik Bianch) 
from Neshaniinv (MP 21 1) to Trei.t (M P 33 0), excepi that Conrail, on sixty 
davs wntten nolice, may assume such dispatching control ' 

(d) The scheduling and movement of SF P T.A passenger trains shall take 
preference over all olhei tram scheduling and nuivcn.ents 

(e) SFP TA's passengei operating righis described in this .Agreement are tbr 
the purptise of permitting SI-P T.A tti operate passenger trains in revenue service, 
as weil as special and emergency trains, locomotives, and cars in passenuer 

' As discussed al Subpart 2. infra, this provision slumld be revised in ;i manner tliai would preclude ('S.\ lioui 
revoking (lie dispaiclung on SEPTA s Rome R« l'o\ Chase aud Rome W- W est Trenton I.mcs 
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revenue and nonrevenue service, and other on-track equipmeni SFT' T.A shall hav e 
access lo and use ofall running, side, switching, interchange anti yard tracks 
included in Ctinrail Rail Prtiperties necessarv for the provision t.f this passenger 
service, including the nght to store equipment, provided that such access shall ntit 
unreasonably interfere with Conrail's Treight operations 

(f) SIT'TA shall have the right to amend or increase the level ofits passenger 
service, provided howt̂ ver, that the character, scheduling or exient of the 
passenger service shall nol unreastinablv interfere with Conrail's existing or 
planned use ofConrail Rail Properlies 

Article III advances the public interest associated with safe, ePucient and reliable passenger 

service by providing that the scheduling and movement of passenger trains over SEPT.A s lines 

and within its service area take preference over the scheduling and movements of freight irains 

Yet, both SEPTA and Conrail are precluded from unreasonably interfering with each other s 

trackage righis tir respective operations The balance maintained by these provisions promotes 

the interests of both passenger and freight service and is necessarv lo protect the scheduling and 

movement of SEPTA's passenger trains These prtiv isitins vvtmld become increasingly vital as the 

Applicants, particularly CSX, begin lo increase their freight operations and change the fieight 

traffic patterns in the Philadelphia area in the post-control period 

By way of example, according lo NS' Operating Plan. NS pitiposes to grant CSX 

permanent overhead trackage nghts to operate excess dimen.sional traffic, including doublestack 

freight trains, over the (I) Norristown Connector (tiwned bv SFP TA). (2) the track iietween CP 

River (West Tails) and .Abram,s, Pennsylvania, and (3) Conrail s Morrisville I.ine beiween ( P-

King and Woodbourne (CP-Wood), Pennsvlvania plus run-around rights on a short ptirtitm of 

Sl'PT.A's Norristown Fine See NS Operating Plan. Volume 3B al p 108 The Applicants fail to 

idenlifv the v tilume tir frequencv of freigiit tratfic CSX intends to run ov er these lines pursuani to 
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this grant tif permanent trackage rights, and thev dti ntil address the potential inipact on ST P T A's 

passenger service on SEP TA's Route R6 f^orristown and Route R3 West Trenion Fines 

SliPT.A anticipates, based on NS" desrriplion ofthe prtiposed grant, that CS.X 

dimensional freight trafhc would execute a "wye" movement as il proceeds from Wesl Tails to 

Abrams (Norris Interlocking) and through tti Conrail's Mtirrisville Fine CSX's nin-artiuiui and 

reverse move would interfere with SIT* TA's Route R6 trains for lengthy periods oftime, bltick 

heavily traveled highway grade crossings and require the raising tif catenarv ntil cleared ftir 

dimensional traffic In addition to the delays on SEPTA's Nomstown I.ine. Sl-P I A is fearhil that 

service on SliP TA's Route R3 West Trenttm Fine would also bc diMupted In the undefined 

increase in freight tratfic CSX s dimensional traflic. as it emerges from Norristown wtnild meet 

SI'P TA's Route R3 between Wood Interlocking and Trent Interiocking, likelv causing dehivs and 

inefficient and unreliable service Seclions 3 01(b), (c) and (d) and 3 02(a) and (d) oflhe 

Trackage Rights Agreement were specifically drafied and adopled by SFiP TA and ( onrail to 

avoiii the type of negative impacts likely to result from CSX 's unexplained dimensional freight 

operations tiirough Norristown, Pennsylvania 

In addition lo CSX's undisclosed use ofits permanent trackage rights in Norristtiwii 

Pennsylvania, the Applicants propose to allocate the Sloney Creek Branch in a mannei lhat wtiuld 

cause significant increases in local freight traffic thrtiugh SEPTA's Main Fine route v ia W av ne 

Junction, where all but two of SEPTA's rail routes and ,several hundred commuiet ttains tipeiatc 

tin a daily basis According it) the Joinl Operating Plan, freight operations on SI-PTA lines 

centered around the Lansdale Cluster would be allocated tti CSX Conrail presently serves the 

territory from -Abrams Yard via the Stonev Creek Branch However the Applicants propose lo 

split the allocation ofthe Stoney Creek Bianch between NS and CSX and Abrams yard, the local 

yard bv vvhich CS.X could access the l ansdale Cluster, is lo be allocated exclusively to NS Since 
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CS.X would have no nght under the Joint Operaling Plan lo use Abrams Yard, the tmlv logical 

route by which CSX could access the Lansdale Cluster is ihrough SF.PTA s Main Fine 

Ftil the verv purptise ofremoving local freight tratfic frtim SFPT.A's Main Fine Ctmrail 

and the Commonwealth of Pennsylvania Departmeni of Transportation ("PAIXXT ') extensively 

renovated the Sumey Cieek Branch sti that Conrail s local freight Iraffic could access the 

Lansdale Cluster via Abrams Yard in Norristown The Applicants Operating Plan proposes to 

undti this effort and revert his local freight tratfic back lo ST:P TA s Main Fine, a practice which 

was long ago recognized as hazardous to the commuting public and discontinued in fav tir ot the 

Stoney Creek Branch via Abrams Yard 

The Applicants' propo.sed allocation ofthe Sloney Creek Branch wtiuld significantlv alter 

present freighl operations in the Southeastern Pennsvlvania region Addilitmallv. the routing tif 

local freight to the I.an.sdale Cluster through SEP TA's Main Fine is absolutelv unacceptable tti 

SEP TA, and would undoubtedly cause signiticant adverse tiperatitmal, safelv and envirtmniental 

impacts to SEPTA's pa,ssenger transit .service To prevent the hazards associaied with the 

operation of CSX's local freight traffic through SF P TA s Mam Fine, the Btiaid shtmld ctnuiitum 

any approval ofthe proposed Acquisiiion on an appropnate remedial measure SF;P T.A suugesls 

that CSX lie required to route local freight traffic lo the Lansdale Cluster frtim eiiliei West falls 

or Woodbourne via Abrams Yard This would require NS lo grant CSX tiverhead irackaue rights 

for local freight destined for the Lansdale Cluster, assuming that NS has the right tti make such a 

grant without SEPTA's consenl Wilhout this condition, CSX's operation tif kical freight tiallic 

on SEP TA's Main Line, in the ab.sence ofthe protections afl'orded by the curreni I lackaue Rights 

Agreement, would create chaos for SEPTA s passenger service iti the detnment oftiie 

cotnmuting public 
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In recognition ofthe importance of safe and reliable passenger service lo Southeastern 

Pennsylvania's commuting public, Si;P TA and Conrail memorialized within the Trackage Rights 

Agreement provisions that proteci the scheduling and mtiv ement tif passenger trains frtun 

overlapping freight opeiations 1 he Applicants, pnmaniv CS.X. plan increases and alteralitms tti 

present freight operations which wtiuld cause significant adverse impacts iti SFlPT A s prov ision tif 

passenger seivice to residenls ofthe Southeastern Pennsylvania region By ctinditioning Us 

apprtival tiflhe proposed Acquisititm upon a tive (5) vear extension tiflhe Trackage Rights 

Agreement, the Board would proiect the inieresis ofthe commuting public and maintain the 

preseni balance beiween freight and passenger operations that has existed beiween STP TA and 

Conrail for over fifleen (15) years 

2 Seclum 3 02(b) oflhe Tiackage Rights .Agreement must be revised tti pieckide 
the ApplicantsJVciin revokin^llie over crucial SF P T.A ctmimutc! 
lines. 

Pursuant tti Section 3 02(b) ofthe frackage Rights Agreement. Ctmrail mav revtike the 

dispatching rights vvhich SF.P'TA currently holds tiver its Route R8 Tox Chase I .ine upon (ii> davs 

notice Coniail currcnllv dispatches its Philadelphia regumai rail lines from Mt I.aure!. N J . using 

a nuniber tif ditferent dispatching assignments I lierefore, if Conrail exercised its right lo revtike 

dispatclung, the function vvould transfer to Ml I,aure! According lo the Joint Operaling Plan, 

CSX would lake tiver these lines from Conrail and arguabK would assume Conrail s right tti 

revoke the dispatching rights over a 3 5 mile section ofthe (onrail Tienlon Fine Iietween 

Newtown Junction (NX) and Cheltenham Junction Inlerltxkings If tliis were to ticcur the 

dispatching functiori over these lines would likely move lo CS.X s central dispatch location m 

Jack.soiiyil!e^ Florida Instead ofthe relativelv close dispatching point in Mt 1 auiel. where 

Conrai! currently controls iracks adjacenl to the SEP T.A dispatched territory owned by both 

SEPT A and Conrail. SF!P T.A's Route R8 commuter service could be placed at the mercv tif a 
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dispatcher located nearly 0()() hundred miles awav in the state of Flonda. having little or no 

experience or familiarity wilh the Philadelphia region. SFd' T.A s intricate transit operations and 

probablv driv en bv a differeni set of pnorities than those reflecied in the Trackage Righis 

Agreement 

SFJ' TA is faced wilh the same situation between Wotid and fient Interlockings vvhere its 

Rtiute R/̂  West Trenton Line will interconnect vvilh CSX doublestack traffic emanating frtmi tlie 

Nonistown area, as well as CS.X manifest trains using the Trenttm Fine As is the case with 

SF;P TA'S Roulc R8. SFd' TA currently dispatches this terntory, but CS.X would have tlie iiglit to 

move the dispatching function lo Jack,siinville, l ltnida The detnmenl iti ctmi.muler tiperaiioiis if 

CS.X werc to revoke the dispatching function tner SF P T A's Route R3 is intensified bv P ADO T's 

planned renovatitm of 1-05 in areas vvhere SFd' T.A s Routes R̂  West frenton and R7 Tieiiltm 

Lines presently operate PAIKFT has committed tner S57 milium tti impitne facilities on tliesc 

two lines lo handle increased ridership Particularlv with icspect iti STd' I .A s Route R3 signal 

im.provements, increased overnight commuter car storage, .station parking expaiKsion and statum 

improvements are funded When the renovations begin, ihtiu.saiids tif dnvers whti cunentlv 

commuie on 1-05 will be displaced, and demand ftir ST P T.A's service tm Route R3 is expected tti 

greatly increase over the n^xl four years This would ticcur al llic same tunc CS.X w iuld tuive the 

right to move the dispatching function out ofthe region 

SEP TA's Route R8 Fox Chase and Route R3 West Trenion Lines are crucial lo ST.P T.A s 

operations and transfer ofthe dispatching function ftir tho.se lines to Florida is unthinkable 

SEP TA negotiated Section 3 02(b) w ith Conrail, a freight operator with decades of experience 

with regard to the iiiterconnectitin of freight and passenger serv ices in the denselv populated 

Southeastern Pennsylvania region In the years since Section 3 02(b) became etfective, SFP TA 

has utilized its dispatching rights in a responsible manner, and Conrail has never sought nor had 
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any reason to revoke Sl-P TA's dispatching rights The .Applicants already propose to upset the 

present balance between freight and commuter operations, among other things, by increasing the 

frequencv and mode tif freight iraffic over SI:P T.A's commuter rail Imes and operating in a 

manner likciv tti hav e detrimental etfects tin SI-P T.A s passenger operations See Subpart I , infra 

SF.P T.A believ es that in the absence tif Btiard intervention CSX would revtike the dispatching 

over these important SllP TA lines, further harming commuter service in the region 

Industiy expenence with CS.X dispatching has been less than satisfactorv I nless the 

Board addresses this dispatching issue through its conditioning power, the cotnmuting public 

wtiuld surely suffer delays in service, unreliable commuter tiperatitms and a serious threat to safe 

transport to and from workplaces situated throughtiut the Southeastern Pennsvlvania regitm I lie 

Board should revise section 3 02(b) oflhe Trackage Righis Agreemeni in a manner that would 

preclude the Applicants from revoking the dispatching on SFiP T.A s crucial Route R8 Tti\ Chase 

and Route R3 West Trenion Fines 

3 _ The Applicants are precluded from operating folltnv intj the proposed 
.Acqui.sition in a manner that would impede SF;P T.A"S ability lo expandjt_s_service 
to nieet jJieJLaiLSLl_needs_̂ ^̂ ^ 

In order properly to meet the expanding ttansit service needs ofits ridership in the 

Southeastern Pennsylvania region and beyond, SFP TA is currently studying the feasibilitv tif 

utilizing a portion ofConrail's Harrisburg Main Fine from Ntirristtivvn tti Reading and Conrail's 

Morrisville Line from Glen Loch to Morrisville At Table 5-PA-35 of the Diaft F.nv irtmmental 

Impact Statement ("DI-IS"), it is slated tha' "Freight tratTic may limil potential for passenger 

service to expand " Under the Tiackage Rights Agieement. SEP TA and Conrail made mutual 

promises not to increase or alter their respective operalitms in a manner that would unreasonably 

interfere with each other's existing or pianned uses oftheir respective properties See Trackage 

Rights .Agreement Sections 3 01(c) and (d) and 3 02(f), supra 
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Prior to the proposed Acquisition SFIP T.A vvas in the process of completing its studies of 

the Harnsburg and Morrisville Lines, obtaining funding for the expansion ofits comniulei rail 

service and undertaking the necessary steps to meet the public need for expanded passenger 

service fo Reading and from Glen Loch to Momsville If there is a likelihood, as staled in the 

DI'dS, lhat the proposed Acquisition wtiuld block SI P TA's efforts to expand over the Harrisburg 

and Morrisville Fines, the commuting public would be harmed bv the proposed .Acquisititm. and 

SFPTA would be unable to meet the expanding needs oflhe region I he Applicants slate m the 

linvironmental Repoti, Volume 6A oftheir Apolication, that train densities from Eastwick, 

Pennsylvania lo Marcus Htiok, Pennsylvania would undergti a daiiy increase from 3 0 freight 

irains to 7 8 freight trains See Figure D 6-1 (p i8l) Such a significant increase in freight traffic 

by the Applicants is of great concern to SFiPf A, and ctiuld preclude STiP TA's existing plans to 

increase the frequency ofits Route Rl Airport Fine setvice from 30 to 20 minute headwavs 

By conditioning the proposed Acquisiiion upon a five (5) vear extension tiflhe I raekage 

Rights Agreenient, the Board would avoid these negati'.e 'csults by requinng the Applicants to 

adhere to the ternis by which commuter... ' freighl tipcrations have been governed in the 

Southeastern Pennsylvania region for the past fifteen (15) years Crucial among these teims is the 

mutual limiiaiion on incieases in operations which threaten either fieight tir passengei service 

finder liie tenns ofthe Agreement, the Applicanis proposed increases in freight traffic wtuild be 

limited to avoid mlcrfcrencc wilh SFiP TA's planned expansum over the Hamsburg and 

Morrisville Lines and planned reduction in headwavs on the Route Rl Airpoit I ine 

IV. CONCLUSION 

Ftir thc reasons stM forth herein SFPT A rcspcclfully requests that the Board condition its 

approval ofthe proposed Acquisition upon (1) a five (5) year extension ofthe Trackage Righis 

.Agreement lo ensure the snuxith integration oflhe Applicants' operations in the post-control 
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penod, (2) modifkalion of Section 3 02(b) ofthe .Agreement lo preclude CSX from revoking the 

critical dispatching function over SliPTA's Route R8 Fox Chase and Route R3 Wesl Trenttm 

Fines, and (3) an adequate plan which addresses the operational concerns set forth in Parts B 1 

and B 3 above 

Respectfullv submitted. 

G Roger Bowers 
(ieneral Counsel 
Eugene N Cipriani 
Assistant Depuiy Counsel 
Southeastern Pennsylvania 
Transportalion Authonty 
1234 Market Sireel, Fiflh Floor 
Philadelphia, PA 19107-3780 

John J Ehlinger, Jr 
Catherine Pyune McEldowney 
J'homas Ii Hanson, Jr 
Obermayer Rebmann Maxwell &. Hippel I I P 
One Penn Center, lo"' Tknir 
1617 John F Kennedy Boulev ard 
Philadelphia, PA ioi03 

('oun.sel for .Southeastern Pennsylvania 
I ran.sporiLittoii .-l uthority 
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CONRAIL 

-.997 

Advance Copy via Fax to 
215 / 580 - 3636 

October 20, 1997 

. . . VT r,ENEPALMANAGER 

^6£VEL0PME^^^ 

Mr. Bemard Cohen 
.Assistant General .Manager - Strategic Business 

& Ridership Development 
Souttieastcm Pennsylvania Transponation Authority 
1234 Market Street 
Philadelphia, PA 19107-3780 

Dear .Mr Cohen: 

Tins refers to your letter ofOctober I , 1997 and our various meetings ;uid 
conversations concerning SEPT.A's position on matters pertaining to its 
operating relationship with Conrail. 

Conrail, for its part, has no present intention to renegotiate tlie Trackage 
Rights Agreement dated October 1, 1990 dunng tlie pendency ofits merger 
with CGXT and NS. In response to SEPTA's stated desire to avoid merger-
related uncenainties. •we have been supportive ofan extension ofthis 
Agreement for an additional five (5) year term. This offer, if it were 
accepted by SEPT.A. would carry the operatmg relationship well beyond the 
penod of merger implementation. 

We were willing to entertain SEPT.A's desire for a loneer renewal term (ten 
years or more), if certain disabilities inherent in the cunent stmcmre of 
liability apportionment and indemnity provisions vvould be addressed by 
SEPT.A. 1 was disappointed to see that your October 1 letter made no 
reference to this issue which, as you know, is of paramount importance to 
us. 

SEPT.A is also seeking to have Conrail surrender, in negotiations, the 
contractual nght it presentiy holds to assume the dispatchmg control of its 
Trenton Lme. Vou note the easement held by SEPT.A as an argument in 
support ofthis concession by Conrail, if vve vvere to agree. Without 
engaging in unnecessary argument, I vvould simply note that Conrail does 
not intend to yield tins important nght that Conrai! holds by virtue of its 
ownership :md explicit contractual provision that memonalizes this nght, 
and to which SEPT.A agreed. 

CONSOLIDATED RAIL CCRPCRATION COOI MARKET STBEET ° O BOX .11412 OHIUVDEL.DHIA. PA ;910M412 
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Mr. Bemard Cohen 
SEPTA 
October 20, 1997 

Further, for reasons that SEPTA itself introduced in a meeting with Conrail 
in 1996, it is not necessary for Conrail to yield this important right as 
SEPTA could plan for the eventual physical separation of its operations 
between Newtown Junction and Cheltenham Junction and between 
Neshaminy and West Trenton (or Yardley), as we had discussed at our 
meeting on the aftemoon of October 13. 

As to the proposed new SEPTA routes involving Cross County Metro and 
the Schuylkill Valley, I believe the terms of the Transfer Agreement 
between Conrail and SEPTA dated September 1, 1982 establish a 
framework for further negotiations, anticipating that SEPTA's franchise may 
eventually be enlarged to encompass the proposed Sctiuylkill Vailey route. 
As you probably know, Conrail has maintained a continuing presence at the 
meetings called by Urban Engineer?,. Inc., and we are planning to attend the 
meeting sch-̂ duled for Wednesday, November 12, 1997. 

The two issues you had identified to CSXT and NS involving Lansdale 
access and pl mned operations in Norristown are to be addressed by CSXT 
and NS. 

Finally, I have read wilh interest the letters dated September 19 from 
Senators Santomm and Spector to Messrs. Goode and Snow, respectively, 
and which you enclosed with your October 1 letter to me. Let me say that 
Conrail, for its part, values the amicable working relationship tha* wt have 
developed over many years, and remains committed to honor its oblig ttions 
to SEPTA. 

Very sincerely yours. 

R. Paul Carey 
General Manager - Contracts 
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Advance Copy via fax to. 

Mr. Bill Schafer 

Director - Strategic Planning Department 
Norfolk Southem Corporation 
Three Commercial Place 
Norfolk, VA 23510-9207 

H. Craig Lewis, Esquire 
Regional Vice President 
Norfolk Southera Corporation 
1717 Arch Street - 37th Floor 
Philadelphia, PA 19103 

Mr. J. Randall Evans 
CSX Transportation 
500 Water Street-J 150 
Jacksonville, FL 32202 

Mr. Paul H. Reistrup 
Vice President Passenger Service 
CSX Transportation 
Govemment Affairs 
1331 Pennsylvania Avenue, NW 
Suite 560 
Washington, DC 20004 
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C ERTIFICATE OF SERVIC E 

I hereby certify that the foregoing Briefin Support ofthe Southeastern 

Pennsylvania Transportation Authority's Comments and Request for Conditions was 

served upon those listed on the .service list, via first-class mail, postage prepaid on the 20ih 

day of February, 1008 

-^^.Ar^yj^r^-^ J • 
I HOMAS i : HANSON, JR , ES(^riRi; ' 
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CONFIDENTIALITY CON\TNTIOi^S 

This document contains two classifications of material highly confidentia! and 

public All highly confidential matterial appears between sets of three brackets in the 

highly confidential version In the pubhc version, highly confidential material Has been 

redacted, but the three brackets remain to identify the existence ofthis material. 

The ibllowing example helps illustrate what each volume will look like to the 

reader: 

HIGHLY CONI'roENTIAL 

The X railroad cames traflic from State A to State B each year The traffic accounts for 
[[[$25 milHon]]] in annual revenue 

PUBLIC 

The X railroad cames traffic from State A to State B each year The traffic accounts for 
[[[ ]]] in annual revenue 

NOTE: Page references to documents filed with thc Board in this case in Public and 
Non-Public Versions are to the Highly Confidential version (or Confidentia. 
version if there is no Highly Confidential version) unless otherwise indicated 
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J ABBREVIATIONS, ACRONYMS 
AND SHORT-FORM CITATIONS TO 

DECISIONS, PLEADINGS AND VERIFIED STATEMENTS 

I I ABBREVIATIONS AND ACRONYMS 

_ Amtrak National Railroad Passenger Corporation 

APL APL Limited 

V Applicants CSX and NS (plus Conrail where context indicates) 

• Application Applicants' Pailroad Control Application 
(CSX/NS-18 through CSX/NS-25) 
(filed June 23, 1997) 

1 ARU Allied Rail Unions 

• B&LE Bessemer and Lake Erie Railroad Company 

BLE Brotherhood of Locomotive Engineers 

• BN The Burlington Northem Railroad Company 

• B&O The Baltimore and Ohio Railroad Company 

Board Surface Transportation Board 

BOCT The Baltimore and Ohio Chicago i erminai 
Railroad Company 

BRC The Belt Railway Company of Chicago 

1 Conrail Consolidated Rail Corporation, CRC, CRR and. 
where the context indicates, their subsidiaries 

1 CTC Conrail Transaction Council 

• CMA Chemical Manufacturers Association 

CN Canadian National Railway Company 
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1 CP Canadian Pacific Railway Company 

• CSO Connecticut & Southem Railroad 

CSX CSXC, CSXT and. where the context 
indicates, their subsidiaries 

CSXC CSX Corporation 

CSX DEIS Comments CSX's Comments on the DEIS, filed Feb 2, 1998 

1 CSXT CSX Transportation, Inc 

p Da/ One The "Closing Date" referred to in the Transaction Agreement 

DEIS Draf̂  Environmental Impact Statement 

1 DOJ United States Department of Justice 

• DOT United States Department of Transportation 

EA Environmental Assessment 

• EIS Environmental Impact Statement 

• EJE Elgin, Joliet and Eastem Railway Company 

EJE/I&M Elgin, Joliet and Eastem Railway Company/ 
1 & M Rail Link LLC 

- ENRS Erie-Niagara Rail Steering Conunittee 

EPA United States Environmental Protection Agency 

• Four Cities, 
Four Cities Consortium 

Cities of East Chicago, IN, Hammond. IN, 
Gary, IN and Whiting, IN 

1 FRA Federal Railroad Administration 

• FSP 1975 Final System Plan of United States 
Railway Association 

• GAAP e -"jrally Accepted Accounting Principles 
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1 IC niiniois Central Railroad Company 

• ICC Interstate Commerce Commission 

IHB Indiana Harbor Belt Railroad Company 

• l&M I & M Rail Link, LLC 

1 Inland Steel Inland Steel Industries 

_ Inaianapohs City of Indianapolis, Indiana 

INRD Indiana Rail Road Company 

1 IORY Indiana & Ohio Railway Company 

m IP&L Indianapolis Power & Light Company 

ISRR Indiana Southem Railroad, Inc 

1 LAL Livonia, Avon & Lakeville Railroad 

• MFN Most Favored Nation 

MGA Monongahela (rail lines of the former Monongahela Railroad) 

• NEC Northeast Comdor 

1 NTCR New England Central Railroad 

_ NEPA National Envirorunental Policy Act 

NITL National Industrial Transportation League 

1 NMB National Mediation Board 

• NRPC National Railroad Passenger Corporation (Amtrak) 

NS NSC, NSR and, where the context indicates, their subsidiaries 

1 NSC Norfolk Southem Corporation 

• NSR Norfolk Southem Railway Company 

! 

- X -



1 NYCED New York City Economic Development Corporation 

• NYC New York City 

NYS New York State 

• Primary Applicants CSX Corporation, CSXT Transportation, Inc , 
Norfolk Southem Corporation and Norfolk Southem 
Railway Company 

- P&W Providence & Worcester Railroad Company 

RTC Rail Transportation Contract 

1 RVS Rebuttal Verified Statement 

m RailTex RailTex, Inc 

Rebuttal Apphcants' Rebuttal, (CSXyT Ŝ-176 through CSX/NS-178) 
(filed Dec 15, 1997) 

RLA Railway Labor Act, 45 U S C § 151 g/ -v^ 

I R&S Rochester & Southem Railroad, Inc 

• SAA Shared .\ssets Area 

SEA Section ofEnvironmental .\nalysis ofthe 
Surface Transportation Board 

Southem Pacific Transportation Company 

STB Surface Transportation Board 

1 TCU Transportation Conunumcations International Union 

• Transaction The matters for which approval is sought by the Application 
(Including the Related Apphcations and exemption requests 
therein contained) 
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Transaction Agreement The Transaction Agreement and related Agreements found in 
Vols 8B and 8C of the Application 

UP Union Pacific Railroad Company 

USR/\ United States Railway Association 

UTJ United Transportation Union 

VS Verified Statement 

WC Wisconsin Central Ltd 

WJPA Washington Job Protection Agr ;ement of 1936 

W&LE Wheelii g & Lake Ene Railway Company 

n. SHORT-FORM CITATIONS TO DECISIONS 

BNSF Burlmgton N.. Inc. — Control and Merger — Santa I- e Pac Corp., 
Finance Docket No 32549 (served Aug 23, 1995) 

Chessie Seaboard 

Nt&Wpn 

NeM York Dock 

CSX Corp - Control - Che.s.sie .Svs.. Inc. Seaboard Coast Line 
Indus. 363 1 C C 521, 578-79 (1980), qjf̂ dsuh nom 
Broiherhood of Maintenance of Way Emphyees v. ICC. 698 F 2d 
315 (7th Cir 1983) 

Norfolk (i W. Rv - Control - Detrod. Toledo & Ironton R.R . 
360 FC C 498, 527 (1979), affd in part (& rev'd in part sub nom 
Norfolk & W. Rv V. United Slales. 639 F 2d 1096 (4th Cir 1981) 

New York Dock Rv. - Conn-ol - Brooklvn E. Dist. Terminal. 360 
I C C 60, aff 'd sub rom Nê  York Dock Rv v United States. 
609 ¥ 2d 83 (2d Cir 1979) 

Reno Final 
Mitigation Plan 

UP'SP Merger - Reno Mhigation Study Final Mitigation 
Plan (Feb 11, 1998). 
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SAL ACL Sub 5 Seaboard Atr Line R.R. - Merger - Atlantic Coast Line R.R.. 
Finance Docket No 21215 (Sub-No 5) (served Mar 27, 1995) 

Iraffic Protective Conditions Rulemaking Conceming Traffic Protective Conditions in Railroad 
Consolidation Proceedings. 366 I C C 112 (1982). g j ^ m 
relevant part sub nom Detroit. Toledo dSi: Ironton RR. v. United 
States. 725 F.2d 47 (6th Cir. 1984) 

UP'CNW 

UP/MPWP 

irsp 

Union Pac. Corp. - Control - Chicago & North W Transp. Co., 
FinanceDocketNo 32133 (served Mar 7,1995) 

Unton Pac. Corp, — Control — Missouri Pac. Corp.. 366 I C C. 
446 (1982). a^'d in part and remanded in part su' nom Southem 
Pac. Transp. Co v ICC, 736 ¥ 2d 70S (D C Cir 1984). egr/ 
denied. 469 U S 1208 (1985), modifted. 4 I C C.2d 668 (1987) 

Union Pac. Corp. — Control and Merger - Southern Pac. Rad 
Corp.. Finance Docket No 32760 (served Aug 12, 1996) 

HI. SHORT-FORM CITATIONS TO CERTAIN PLEADINGS, VTRIFIED 
STATEMENTS AND REBUTTAL VERIFIED STATEMENTS IN THIS CASE 

APL-4 

Applicatic. , Vol._ 

BLE-7 

BLE-8 

CMA-10 

CSX DEIS Comments 

APL Limited's Response and Request for Conditions 
(Oct 21, 1997). 

Raiiroad Control Application, Volumes 1 to 8 as indicated, 
CSX/NS-18 through CSX/NS-25 (June 23, 1997). 

Responsive Application of Bessemer and Lake Erie Raiiroad 
Company (Oct 21. 1997) 

Comments and Requests for Conditions of Bessemer and Lake 
Erie Railroad Company (Oct. 21, 1997) (Howerter VS) 

Joint Comments of the Chemical Manufacturers Association and 
the Society ofthe Plastics Industry, Inc (Oct 21, 1997) 

CSX Corporation and CSX Transportation, Inc's Comments on 
the Draft Environmental Impact Statement vFeb 2, 1998) 

xui 



1 CSX/NS-176 Railroad Control AppUcation, Applicants' Rebuttal ~ Volume 1 
of 3 (Dec 15. 1997) 

I CSX/NS-177 Railroad Control Apphcation, Applicants' Rebuttal ~ Volumes 2A 
and 2B of 3 (Dec 15, 1997) (Jenkins RVS, Onison RVS, Rosen 
RVS). 

CSX/NS-178 Railroad Control Application, Apphcants' Rebuttal ~ 
Volumes 3 A 3B, 3C and 3D of 3 (Dec 15, 1997) 

CSX/NS-190 CSX/NS Reply to the CMA Comments on the NITL Settlement 
(Jan 14,1998) Rebuttal of CSX Corporation, CSX 
Transportation, inc , Norfolk Southem Corporation and Norfolk 
Southem Railway Company to Conunents of Chemical 
Manufacturers Association and the Society ofthe Plastics Industry 
on the National Industnal Transportation League Settlement 
Agreement (Jan 14, 1998) 

CSX/NS-194 Party-by-Party Index to Applicants' Rebuttal Filing 
(Jan 21, 1998) 

Carlstrom RVS Rebuttal Verified >tatement of Dale Carlstrom. 
NECR-8 (Jan 14, 1998) 

Cleveland DEIS Comments Comments ofthe City of Cleveland, OH, on the Draft 
Environmental Impact Statement (Feb 2, 1998) 

DEIS Draft Environmental Impact Statement in Finance Docket 
No 33388 (Dec 12, 1997) 

DOJ-1 Comments ofthe United States Department of Justice and Verified 
Statemem of Dr Woodward (Oct 21, 1997) 

- DOT-5 Comments ofthe United States Department of Transportation on 
the Draft Environmental Impact Statement (Feb 2. 1998) 

m EJE-10 Responsive Application of Elgin, Joliet and Eastem Railway 
Company, Transtar, Inc and I & M Rail Link, LLC 
(Oct 21, 1997) 

1 EJE-17/IMRL.-6 Rebuttal Comments and Evidence of Elgin, Joliet and Eastem 
Railway Company, T'-anstar, Inc and I & M Rail Link, LLC 
(Jan. 14, 1998) 
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1 ENRS-6 Conunents, Evidence and Request for Conditions 
of Erie-Niagara Rail .steering Committee (Oct 21. 1997) 

• IC-13 Rebuttal Comments r.nd Evidence of Illinois Central Railroad 
Company (Jan 14, 1998). 

* I&PL-3 Supplemental Comments, Evidence, and Request for Conditions of 
Indianapolis Power & A ght Company (Oct 21, 1997). 

ISI-9 Opposition of Inland Steel Company to the Responsive 
Application of Elgin, Joliet and Eastem Railway Company. 
Transtar, Inc and I & M Rail Link, LLC (Dec 15, 1997) 

. ISRR-4 Indiana Southem Railroad, Inc -Trackage Rights~CSX 
Transportation, Inc and Indiana Rail Road Company -
Responsive Application of Indiana Southem Railroad, Inc. 
(Oct 21, 1997). 

NECR-4 Responsive Application of New England Central Railroad, Inc 
(Oct 21, 1997) 

NECR-8 Rebuttal ofNew England Central Railroad, Inc (Jan 14,1998) 

• N\'S-24/NYC-l7 Joint Rebuttal Statement of the State of New York and the New 
York City Economic Development Corporation (Jan 14, 1998) 

• NYS-26 Comments of the State of New York on Draft Environmental 
Impact Statemenl (Feb 2, 1998) 

* Rebuttal, Vol _ Applicants' Rebuttal, Volumes 1 through 3 (as indicated) 
CSX/NS-176 to CSX/NS-178 (Dec. 15, 1997) 

WC-9 Responsive Application of Wisconsin Central Ltd (includes 
Chicago Temiinal District Map) (Oct 21, 1997) 

WC-10 Comments ofWisconsm Central Ltd (Oct 21, 1997) 

1 WC 16 Rebuttal Comments and Evidence of Wisconsin Central Ltd 
(Jan 14, 1998) 
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BRIEF OF APPLICANTS CSX CORPORATION 
AND CSX TRANSPORTATION, INC. 

INTRODUCTION 

The record m this proceedmg establishes unequivocalh that Hie proposed Tran.̂ 3cuon is ui the public 

mterest and should be approved uithout conditions, other than those provided fcr m Applicants' Settlemem 

agreement Nvith NFTL The Transacuon v«ll vield substanual public benefits in the fomi of enhanced 

competition, new job opportumues, benefts to the environmem, cost savings and efficiencv gams It will 

result in two expanded rail networks that will provide improved sen ice to custcmers throughout the East and 

WlU compete more effecUvelv with trucks The vigorous compeuuon that currently exists between CSX and 

NS will extend mlo the Northeast, which has been ser%ed by onh one major railroad for over 20 years 

CSX and NS have reached out to shippers, the FRA and other Federal agencies, other railroads, 

states, local commumues and development orgamzauons. passenger authonties, and labor organi/auons to 

craft mutualK beneficial arrangements to maMmi/.e the benefiLs of the Transaction Chief among these is the 

setllemenl w ith the NITL, the county 's largest shipper orgam/auoa discussed m greaier detail below Support 

for the Transaction is widespread Over 2,700 expressions of support were filed with tlie Applicauon or 

thereafter, mcludmg submissions from over 2,200 shippers, over 350 public officials, and over 80 other 

railroads On the labor side, after negotiauons. BLE and LTU hase dropped their miual opposiUon These 

two orgamzauons represeni approximately 43% ofthe total contract employees on CSX, NS and Conrail 

The ments of the overall Transacuon have nol been senously challenged Yet ̂  me parties to this 

proceedmg have been understandabK concemed about the severe ser\ice problems and safetv' issues that arose 

m the West while this Applicauon has been pending The specter of those problems, and the convicuon that 

theN- must not recur in the course of implementmg this Transacuon, have led CSX and NS to redouble their 

mdependem eff-orts toward implementation ofthe operation oftheir port-ons of Comaii and the Shared Assets 

Areas CSX believes that the level of its operauonal planmng and attention to safety is unparalleled in the 

historv of railroad mergers CSX is committed to assunns that the enonnous benefits ofthis Transaction are 
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achieved without semce disnipUon or mcreased nsk to its employees and the public The following pomts 

are worth notuig 

• In the degree of preparanon for the consummauon of the rail combination, m the sttuctural 
difference's beiween llie Transacuon and the UP SP combmauon. and m the condiuon of the 
propenies mvolved. there is ample assurance lhat tlie Transacuon s.iould not suff'er from the same 
difliculues as has the UI'SP combmauon See RebutUil. Vol 2 A McClellan RVS al 2, Omson RVS 
at 12-14, Vol 28, Pursle\ RVS 

• The UP SP uansacuon mvolved the elimmauon of duplicaUve routes and facihues Suiicturally, the 
prtsent Traasacuon is quite difTerent, each of CSX and NS is augmenung its exisUng s>'stem m an 
end-to-ei:d manner, almost no abandonmenis are involved 

• .VP involved the loss of jobs in the operating crafts In the preseni Transacuon, job loss will be 
slight Some crafts, mcluding engineers and trainmen, will have net job gams The number of jobs 
projected lo be abolished m the first three years will be less than Applicants' annual attnuon - and 
emplo>Tnenl in oul years is expecied to increase 

• In 17' .SV, the combmauon was consummaled although man> implementing labor agreements in the 
operaung crafts remamed to be obtamed Here, CSX and NS have agreed with each other and with 
the NITL that separate operauons over ("onrail's routes will not begin unul the necessar\ 
implementing agreements with labor have been obtained Rebuttal. \ ol 1 at 770 

• Similarh, the NTTl. Settlement requires the essenual mtegration of management information systems 
pnor lo the division ofConrail's rouies [d 

• CSX and NS have each bef!n engaged in extensive and detailed pre-Transaction planning, 
evidenced b\ the Rebuttal \ enfied Statements oftheir respecuve wimesses Rebuttal, Vol 2A, 
Fleischman RVS, Vol 28. Ward RVS 

• \ anous other provisions contained m the NITL Senlement establish interacuon with shipper 
represenuuives m the pre-implementauon and implementauon processes, thus providing an extemal 
check and rcMCw as to the implementation Rebuttal. Vol 1 at 770 

• CSX and NS have the best safetv records in the railroad industrv The safetv' problems highlighted 
b\ the UP SP combmauon have been addressed al the behesi of the FRA and the Board m the 
present case Safetv mtecrauon plans have been developed and are being updated on a continumg 
basis bN bolh acquinng camers DElS.N ol 2. Rebuttal, Vol 28. Purslev RVS DOT/TRA has 
commented fa\orabl\ on these efi"orls of Applicants DOT-5 at 2-5 

• A detailed, special Nonh Jerses Shared Assets .^ea Operatmg Plan was ordered by the Board (even 
though the iniual plan fulfilled the Board's regulations) and has been the subject of scniuny Under 
the NITL Settlement, less fonnal operaung plans that will provide meamngful mfonnauon to 
shippers have been prepared for all three Shared Assets Areas 

• There will be an mtenm penod between the Control Date and the actual division of Comail's routes 
While that penod will be as bnef as possible consistent with safe and efficient operauons, it will 
pemut CSX and NS, without the inhibiuons caused bv the prohibiuon agamst premattire control, to 



review Conrail's operauons m great detail before proceeding to integrate their respective allocated 

assets into their own svstems 

• Secuon 2 2(c) of the Transacuon Agreemeni, discussed further m Part III, below, provides for a 
further mtennediate stage of stabilits of operations while the m-place rail transportauon contracts 
of Comaii run offal the end oftheir respecuve terms 

As set forth m Applicants' Rebuttal (Vol I at 7). the Transacuon should be approved without 

regulatorv condiUons. except the oversight and other condiuons expressly provided for by the NFTL 

Settlement Further condmons on implementauon or otherwise are not necessaiy , given the panoply of 

protecUons just review ed 

L THE TRANSACTION IS "CONSISTENT WITH THE PUBLIC INTEREST" 

Congress has provided that 'The Board shall approve and authon/e a transacuon under this secuon 

149 u s e § ! I324(c)l when it fmds the transacuon is consistent \Mlh the public mterest" The "single and 

essential standard of approval is that the IBoard] fmd the ITransacuon) lo be 'consistem with the publ.c 

interest"' UTCmiax 53 î p̂ ntm^ M,s,ntm-Kan.sas-Texas RR v United States. 632 F 2d 392. 39S (Sth Cir 

1980)). accord UP SF. slip op at 48 The five statutorv cntena that defme the public interest are 

(a) the efTect of the proposed transaction on the adequacv of transportaUon to the public, 

(b) the effect on the public mierest of mcluding. or faihng to mclude, other rail camers m the 
area mvolved m the proposed transaction, 

(c) the total fixed charges that result from the proposed transacuon, 

(d) the mierest of rail camer employees affected b> the proposed transacuon, and 

(e) whether the proposed transacuon w ould have an adverse eft'ect on compeution among rail 
camers m the affected region or m the nauonal rail system 

49 u s e § 1 1324(b) 

The second and third cntena are not relevart to the Board's detennmauon here No camer 

remammg m the case seeks mciusion as its pnmarv remedy ' And no one disputes CSX's (or NS's) abilitv' to 

1 W&U-: seeks trackage nghts but menuons mciusion as a possible fallback rcmed>-. however, its filmg does not 
purport lo be a request for inclusion 



cover its fixed charges following the Transacuon The mterests of afTected canier employees will be 

adequately addressed through the imposition of standard labor protecuve condiuons See Part VI 

The key critena m this TransacUon, as in most conttol transacuons, are the adequacv of 

fansportauon and the compeuuve effects of the ttansacuon In assessmg the adequacv of ttansporudon, the 

Board, like its prer jcessor, exammes the pubhc benefits that will result from the ttansacuon UP CNW at 53, 

yP 'SP at 99 "Public benefits may be defined as efficiencv gains such as cost reductions, cost savmgs, and 

service improvements" UPSP at 99 

In assessmg compeuuon. the Board is guided in part by the rail ttansportauon policv enacted m the 

Staggers Act "The 15 elements of thai policv taken as a whole emphasize reliance on compeuuve forces, 

nol govemment regulation, to modemize railroad operauons and lo promote efficiencv 'd at 100 The 

Board does nol "limit (itsj considerauon of compeution to rail camers alone, but examme|s] the total 

ttansportauon market(s)" Id at 99 

Where a ttansacuon will vield public benefits but also may bnng a reduction in compeution that 

cannot be remedied bv appropnalc conduions. the Board pertorms "a balancing test weighing 'the potenual 

benefits lo applicants and the public against the potenual harm to the public '" UP CNW at 55-56 (quoting 

49 CFR §1180 1(c)) hi this case, however, there is no occasion to weigh public benefits against compef.Uve 

harm, there will be no compeuuve harm Approval of this Transacuon is compelled bolh because it will vield 

vers substanual public benefits m the form of cost savings and senice improvements and because it is 

overwhelmingK procompeuuve - the most procompeuuve rail combmauon within memory. 

Evidence of the public benefits of the Transacuon is undisputed QuanUfied benefits from cost 

savings, efficiaicies and olher factors are expected lo be nearK $ 1 billion per v ear Application, Vol 1 at 16 

The benefits of improved service to shippers are not readih quantifiable but are nonetheless real Shippers 

will benefil from the creauon of extensive new smgle-lme service routes between pomts where they do not 

currenth exist, mcludmg pomts m the Southeast and New England The new rail network resulung from the 

combination of CSXs svstem with pomons ofConrail will result m more efficient operations, allowmg CSX 

I 



to route ttaffic around congested points like Cmcmnati and facilitating more efficiem mterchange of ttaffic 

with westem camers 

The proposed Transaction will result m mtensified, rather than dimimshed, competition The 

geographic arena of vigorous rail-to-rail competition between CSX and NS will be expanded Class 1 rail 

competition will be introduced for the first time m a generation to the Greater New York Citv area, to New 

Jersev. and to upstate New York The Transaction thus rectifies the one flaw m the pubhc eff-orts to create 

Comaii and m the subsequem success ofConrail both before and after its reenttv mto the public sector A 

large sector ofthe Northeastem Umted States becomes part ofthe lmes of two powerful competitive rail 

camers. giving shippers direct rouies throughoui the Eastem Umted States The new Shared Assets Areas and 

the equal access of CSX a"d NS lo the MGA coal mines will be significant parts ofthe new competitive 

picture Enhanced compeuuon wili nol be limited to those areas As CSX's commercial officers have 

expiamed. head-to-head competiuon belvNeen CSX and NS m SAAs will benefil shippers m other areas where 

onb CSX mav be physically presem because CSX will have a powerful incentn e to make sure that shippers 

located on its lines move as much traffic over CSX as possible Rebuttal, Vol 2A at 214-15 

Al least as important, tlie proposed Transacticn will result m efficiem rail networks with longer 

single-lme hauls that can compete more eftectiveK with the tiucks that currends dommate freight 

transportation m the East The benefiis of enhanced competition beiween rail and tmck extend bevond 

reduced rates and improved service for shippers Thev mclude the environmental and safetv benefits of 

remcNing tnicks (over one million long-haul ttuck tnps per year) from the mterstate highways Application, 

Voj 2A, Brvan VS, Vol 28, Knck VS. 

The Transaction ampb meets the statutorv test of bemg "consistem with the public mterest" No 

conditions are needed to make it so "Consistem with the public mteresi" understates what the Transaction 

does It IS greaUy promotive ofthe public interest and greaUv enhances that mterest 



n. OVERVIEW OF THE CLAIMS RAISED BY PARTIES TO THIS PROCEEDEVG 

Notwithstanding the unambiguous benefits ofthe Transaction and the widespread support for it, 

numerous parties ha. e sought relief of one sort or another In most cases, their positions are supported only 

by nan-ow self-mterest and thev avoid any attempt to satisfy the bedrock standards ofthe Board for a grant of 

conditions 

The Board, like its predecessor, imposes conditions sparingly because thev- tend to reduce the 

benefits of a consolidation for both the camers and the public UP/CNW at 56, 49 C FR § 1180 1(d)(1). 

Thus, a condition will not be imposed unless the Board finds 

that the consolidation ma> produce effects harmful to the public mteresi (such as an 
anticompetitive reduction of com jctition in an affected market), that the conditions 
to be imposed will ameliorate or eliminate the harmful efTects, that the conditions 
will be operationally feasible, and that the conditions will produce public benefits 
(through re-iuction or elimmation of the possible harm) outv\ eighmg any reducuon 
to the public benefits produced bv the merger' 

UP MP WP at 565 

Unable to satisfv these standards for relief mcst parties simplv avoid addressing them Knowing 

that thev cannoi show competitive hami or estabhsh tiie likely loss of essenual rail services, they attack specific 

details ofthe Transaction, complaming that the Transaction should have had difterent features that would have 

advantaged the complammg partv more, or that other parties were advantaged more lhan the complammg 

partv Applicants liave addressed all these and other ciauns in the Rebuttal Space pemiils only a few of these 

claims to be further answered here A partv-by-partv mdex ofthe complamts and Applicants' responses to 

them m the Rebuttal was filed on Januaiy 21, 1998 CSX/NS-194 

The issues raised b\ the DEIS were analv-zed m CSXs en\ironmental coniments filed on Februarv 2, 

1998 A bnef discussion is mcluded m Part VII to put die environmental issues m perspective 

2 EnMronmental condiuons are iraposed only on a similar basis Sfg Part VD below 
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HI. ADDFTIONAL BENEFFTS ARE PROVIDED BY THE NITL SETTLEMENT 

The NITL Settlemem, with the largest ofthe shipper orgamzations m the Umted States, fine-ttuies 

the details ofthe Traî action m a wav which does not dettact from its benefits bul m fact provides additional 

benefits to the shippers We refer to the Applicants'RebuOal (Rebuttal, Vol 1 at 25-30) and to CSX/NS-190 

for a ftirther developmenl ofthe benefit ofthe NTTL Settlement The latter document ftunishes the answers 

to cnticisms made ofthe Senlement by CMA, a more narrowly based, nval shippers' orgamzation ' The 

NTTL Settlemem provides for a "Comaii Transaction Council" with representatives of CSX. NS and NFTL 

and other organizations representing aft'ected rail users, to serve as a fomm for constructive dialogue,' 

provides for the development and circulation to and by the Council of a user-fnendly summary of how 

operations will be conducted in each of the three Shared Assets Areas, makes provision that separate 

operations over the Conrail lmes will not be begun by CSX and NS unul the Board has been advised that 

management mfonnauon svstems are m place to manage operauons on the fomier Conrail system, withm the 

Shared Asseis Areas, and the interchanges between the CSX/CR and NS'CR svstems. and that the railroads 

have obtamed the necessan labor implemenung agreements, provides for three-vear Board oversight oflhe 

Transacuon under measurable standards to be developed m consultation between the raihoads and the 

Council, provides for protecUons, both as to serv ice and rates, for a penod of three years, to those Comaii 

shippers who have histoncallv had smgle-lme movements (of at least 50 cars m a base year) bul ̂  i l l have a 

jomt lme senice as a result ofthe Transaction (so-called "one to two" shippers), and makes provision with 

respect to the mamlenance of mterchanges and reaprocal switchmg, reductions m switchmg rales, and access 

to facihties m the Shared Assets Areas 

A fuller development of two pamculai benefits of the NFTL Settlement is in order: 

1 Huflalo Switching Charges - A paiticularlv favorable eft'ect of one provision ofthe NTTL 

SetUemenl will be felt m the Buff-alo area reduced switchmg charges A spokesgroup for that area, ENRS, 

3 Many CMA members are also members of NTTL, 

4 That Council has been fomied Its first meeung is .-.heduled for early March 
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called m October 1997 for the creation of another shared assets area there, or failmg that, general "terminal" 

access to shippers by all raihoads throughout the region, or, failmg that, open reciprocal switchmg at an 

arbitrary $130 rate mthe region ENRS-6 at 6-8 None of these remedies was or is appropnate As 

Apphcants' Rebuttal pomted out (Rebuttal, Vol 1 at 136-42), the area will be no worse off-and mdeed much 

better oft" m temis of ttansportation options after the Transaction than before, and hence none of those 

remedies is wan-anted While on a number of the Comaii routes m this area CSX steps mto Comail's shoes, 

Comail's Southem Tier hnes from New York mto Bufi-alo are allocated to NS, complementing NS's histonc 

service over the Nickel Plate Line from Buffalo to Cleveland and bevond Bul m addition to this, the NFTL 

Settlement provides additional relief and further undercuts the ENRS arguments, even on their own tenns 

One of the pnncipal claims ofthe ENRS presentation was that while m fonn there was widespread 

reciprocal switching m that area between Conrai! and other rail camers. mcluding NS. the reciprocal 

switchmg opoon was meamngless because the Conrail switching charges were too high - generally at $450 

and all at least $390 per car ENRS-6 al 22-23. id . Fauth VS at 27-28 The NITL Settlement reduces those 

Comaii switching charges to $250 between CSX and NS, the level of charges that generallv exists beiween 

CSX and NS al their hisionc reciprocal switching pomts ' The reduced charges will greativ change the 

competitive picture drawn m the ENRS filing, which was expresslv based on the existence of the old 

switching charges and the ttaffic pattems that resulted from them Rebuttal, Vol 1 al 141 

Recent developments m the case underscore the fallacv of a related argumenl m?rte m the E N ^ 

presentation, namely, that m 1996 as part of the CSX/Conrail Merger Agreement, Comaii cancelled 

reciprocal switchmg al nuir.e.ous pomts m the Buff-alo area ENRS-6 al 29-30 Comaii wimess A.J McGee 

refuted this and indicated that these "closmgs" were simply the deletion of the names of shippers fonneriy 

served al reaprocal switchmg pomts who had gone out of busmess or mov ed or otherwise ceased to use rail 

transportauon. as evidenced b> mactivitv' He mdicated that if any shippers had protested and identified 

themselves as still at the switchmg pomt and wishmg to have reciprocal switchmg, their names would have 

5 CSX settlements with CN and CP also provide rehef from the Conrai! switching rates in the region 
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been restored Rebuttal, Vol 2A at 350-53 At his deposition taken by counsel for ENRS, McGee was 

confronted with no slupper who had sought remstatement of its name as open to reciprocal switchmg who 

had been declmed that reinstatement McGee Dep , Feb M 998 (see App B) 

Thus, the two underpinnmgs of ENRS's wimess Fauth's testimony fail The $390/$450 per car 

Comaii switching charges are reduced between CSX and NS by the NFFL Settlement, and the charge that 

Comaii cancelled anv "real" reciprocal switching arrangements m 1996 stands refuted on the record 

2 rr^nratl Rail Transportation Contracts - The NFTL Settlement evidences the acceptance, by 

the largest shipper orgamzation m the counttv, ofthe basic pnnciples of the agreed-upon disposition ofthe 

Conrail Rail Transportauon Conttacts, effected m Section 2 2(c) of the Transaction Agreement That 

provision affords two public policv benefits, and the NITL Settlement adds a third 

First, and most importanl, it assures respect for conttactual arrangements on both sides It 

reqmres the two camers who will operate Comail's lmes to assume responsibilitv, in a logical and prescnbed 

wav, for the perfonnance ofthe remaining portions of Conrail's Rail Transportation Contracts It eontmues 

the muluaiitv of obligations under the contracts between camer and shipper, an obviousiv fair approach, 

contrarv lo the CMA assertion lhal the shippers should have an opuon to get out oftheir conlracis bul die 

camers should nol have such an option CMA-10 al 35-36 

.Second. It aids a smooth uansition to the separate allocation of Conrail's routes on "Day One" and 

m the penod following it It does this bv removmg the possibilitv, soughi bv CMA and some shippers, that 

all of die uaff-ic under Conrail conttacts would be shifted on "Day One," an inesponsible proposal which 

would make the lask of devismg and executmg weli-workmg operating plans extraordmanly difficult, 

particularlv in the North Jersev Shared Assets Area and other places with heavA- movements of ttaffic. In 

depositions taken after Apphcants' Rebuttal bv a shipper challenging Secuon 2.2(c), the wimesses of NS and 

CSX who made this pomi m their Rebuttal \ enfied Statements remforced the need for an orderly allocation 

of the conttacts NS's wimess, Pnllaman, tesufied that while it might be possible m the case of a smgle 

Comaii conttact lo devise a replacement conttact and a means of perfonmng it m a relatively short penod 
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oftime, the more conttacts that were opened up simultaneously at the same time, the more the difficulties 

and complexities that would be mtroduced Pnllaman Dep , Jan 13, 1998, at 29-30 (scf App B) And 

CSX's Rebunai wimess, Jenkuis, expanded on his testimony as to the difficulties of such a general openmg 

oflhe Conrail conttacts Jenkms Dep , Feb. 5, 1998, at 6-11 {see App B) 

Third, the NFTL Settlement adds a safety net through an arbittation process for those shippers who 

are dissatisfied with the allocation oftheir conttact performance (m those cases where either CSX or NS 

could perform complete, smgle camer Ime-haul service) The process allows a six-month penod for the 

workmg oul of imual "bugs" m service and then furnishes a speedy arbitration remedy 

Much ofthe concem about service issues raised by the few shippers who oppose Section 2 2(c) 

spears to be a mask for a desue to break their Comaii conttacts and obtam a better deal In a cunous filmg 

(APL-4), APL prophesies service difficulties if its movements ore handled by CSX and makes an ad 

hominem attack on CSX. claimmg CSX will favor its ocean shipping and mtermodal service provider 

affiliates over the serv ice it aff-ords APL, which is a competitor of those affiliates Bul as demonsttated m 

the Rutski RVS (Rebunai, Vol 2B at 378-83), such "conflicts of interest" are ubiquitous m the iniermodai 

busmess and no one can survive m the busmess if it does nol deal fairly with affiliate and nonaffiliate alike 

Most tellinglv. APL's prayer for relief is not that the Board order that its conttact be allocated for 

peiformance bv NS ~ with whom it seems to have no quarrel - to the fullest extenl that NS can perform it 

10 



in 

IV. THE SO-CALLED "ACQUISITION PREMIUM" AND OTHER REGULATORY 
AND ACCOUNTING CHANGES 

A number of shippers have asked the Board lo impose conditions m this proceedmg that would 

reverse or alter, fo. NS and CSX alone and rettoactively al that, established mles govemmg railroad 

accountmg and maximum rate regulation Rebuttal, Vol 1 at 106, n 1 Some shipper orgamzauons also 

suppon those requests, mcludmg the NFFL, smce the Settlement with it excluded any resolution of those 

issues See id at 106, 768 If adopled, the requesied condiuons would (a) preclude Applicants from 

includmg the full acquisition cost of Conrail in then accounis for purposes of revenue adequacy and 

junsdictional threshold detenmnatioas (b) modifv, as to CSX and NS alone, existing mles govemmg market 

dominance and rale reasonableness detemunaiions. and (c) impose on CSX and NS an absolute rate cap for 

cenain movemenls Sec al 106-112, id al App A al 733-67 The subject is highly technical and the 

ments, which stronglv suppon the Board's cuneni pr.Ktices and regulations, are discussed at considerable 

length in .Applicants' Rebuttal al the pages just noted 

Tlie short answer for present purposes is that the rehef sought bv these parties would not only 

conuadict preseni Board regulations and policies, but would also smgle out CSX and NS as the only railroads 

subject lo these altemanve mles To produce such a result through the process of a rettospective 

adjudication applicable only to one or two railroads is questionable as a matter of public polia and due 

process protections' Both GAAP, which the Board is siatulonlv required to follow (49 U.S C § 11161) ar̂ d 

the Board's accounting mles have long required railroads lo make purchase acccuniing adjustments to reflect 

actual acquisition costs And with respeci specifically to revenue adequacv detenmnations, the Board's 

6 See Ruckelshaus v .KionsantoCo . 467 U S 986, 1005 (1984) (m conducung factual inquiry as lo whether 
regulatorv "taking- has occurred, court should consider, among other factors, the governmental acuon s "mterference 
with reasonable mvestnicnt-backed expectations") It is highlv questionable whether the Board, in the absence of 
express congressional authonzation, m .y give retroacUve effect to any acUon changmg its accounting mlcs Sst 
Bowen V Cwnryetown Cntv //ojp . 488 U.S 204,208(1988) 
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predecessor m 1990 squarely decided, with the support of shipner groups mcludmg NFFL, in require 

railroads to use acquisition cost, rather than the pre-ttansaction book values on the books ofthe acquired 

companv. for purposes of revenue adequacv determmations That decision was fullv upheld on judicial 

review .Sec Railroad Revenue Adequacy - 1988 Determination. 6 I C C 2d 933, 935-42 {1990), gjgrd 

nom A.̂ .sociation of Am /? v ICC, 978 F.2d 737 (DC Cu 1992) 

No change m these established mles is warranted - m this proceedmg or otherwise There is no 

basis for visiting disparate Ueaunent upon CSX and NS If there vvere anv question concemmg the conunumg 

wisdom ofthe Board's mles. a proposed rulemakmg would appear to be the only appropnate procedure. 

V. REPLIES TO REBUTTALS BY PARTIES FILING RESPONSIVE 
APPLICATIONS 

We replv m this Part to the arguments made bv certain parties filing responsive applications in 

their rebunai filmgs made on Januarv 14, 1998 CSX has not had anv previous opportunity lo reply to these 

fihngs ^ Because the great majontv of those responsive applications seek relief that vvould pnmaniv impact 

CSX. we are constrained to devote a n-ajc.- pomon of this bnef to addressing lhem 

1 East ot trie Hudsoii - The responsive applications or related filings m this area are (a) the 

appliration of NYS'NTCED (7sTS-l 1/NYC-lO) and their rebuttal (NYS-24/NTC-17). and (b) the reply 

presentation of Representative Nadler ana 23 of his congressional colleagues (Unnumbered, filed January 14. 

1998) 

(A) Like manv other parties seekmg enlargement oflhe Shared Asseis Areas or similar conditions 

to suit their wishes. N T S ^ C E D seek, m effect, to have the equivalent ofan SAA across the Hudson by 

muoducmg a "ttackage nghts camer" to operale between Selkirk, NY (near Albany), and the Brcnx over the 

Comaii hne being allocated to CSX As extensively discussed m Applicants' Rebuttal (\'ol 1 at 124-36), 

this request violates the settled policy ofthe Board and its predecessor that conditions will not be imposed 

7 CSX s res-ponse to the miual filmgs of the responsive apphcants was conumed m the i^hcants' Rebuttal. Wc will 
seek to avoid duplication of that Rebuttal here 



on a tiansaction to make the requestor better off competitively than it was before 5ee Part II above That 

IS an application ofthe Boaid's related pnnciple that conditions will not be imposed to deal with existing 

sitijations not created by the ttansaction Of co-arse, al the preseni time there is only one Class I rail camer 

East ofthe Hudson - Comaii NYS/NTCED attempt to avoid the pomt that they are complammg aboul the 

continuation ofan existing sittiation by saying that smce allegedly the Transaction brmgs less rail competition 

to the East ofthe Hudson area than did the recommendation ofthe 1975 Fmal System Plan (FSP) of USRA, 

It cannot be said to be m the pubhc interest That argument appears lc be fundamentally flawed, bul the short 

answer is that the facts do not support it in anv event While the FSP sought to mttoduce a competitive rail 

hne from Northem New Jersey through New York State lo Buffalo and bevond (a proposal which could not 

in fact be accomplished then), it did nol propose ny rail competition to Comaii East of the Hudson See 

FSP, Vol 1 at 18, 20-21 (maps) Thus, the FSP and the Transaction each produce the same result East of 

the Hudson, but the FSP's unfulfilled goal to inttoduce rail competition from New York City (through 

Nortiiem New Je'sev) west ofthe Hudson is achieved by the Transacuon 

The Transaction, altiiough it need nol, does more for "East ofthe Hudson" than the preseni Conrail 

does first, bv iniroducmg two strong compeutive rail camers. one of lhem CSX, west ofthe Hudson, the 

Transaction makes CSX pay attention to the shippers east of the Hudson, so that thev do not resort to drayage 

across the Hudson vvhere they will have an NS option Conrail had no such consttamt west ofthe Hudson 

it was mdifferent to the use of dravage across the Hudson, having no rail competition on the w est side, and 

indeed concenttated its efforts on the west side The cnlicism made by NYS/NTCED, m its January 14, 

1998 filmg (NYS-24/NYC-17 at 23-29) and ui NTS's Environmental Comments of February 2, 1998 

(N"yS-26 at 14-20). as lo the environmental effects of drayage across the Hudson is misplaced The pomt 

IS not that CSX supports dray age across the Hudson from pomts east of tt, rather CSX m its own mterests 

will seek to mmimize any su. i drayage It will be m CSX's mterests to give service to customc-s east ofthe 

Hudson, and to pnce that service m a way, which will prevent that dnayage from happemng and wJl reduce 
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the amouni of aoss-nver drayage that is already takmg place Rebuttal, Vol 1 al 125-29, Vol 2A, Kalt RVS 

at 179 

Second, the commercial access of CP and P&W to the CSX East ofthe Hudson lme mttoduces 

compention from these can'iers to a considerable extern on that lme In response, NYS/NYCED find fault 

with the ex-toit ofthe competition that is introduced by the CP settlement and suggest that CP made ilself a 

bad deal and thus will not be able to compete N'YS-24/N'YC-17 al 29-34 But m the first place, the 

settlemem does afford more competition than there was before the Transaction, there were no such 

anangements between CP or P&W and Comaii Nexl. it is gratuitous to assume, as do NYS/NYCED, that 

CP ignoranUy or wilfullv made a settlement m which it gave up claims and positions ofits own m the case 

in exchange for nghts lhat were meaningless 

We note the fact that no major camer has yet stepped fonvard to accepl NTS^'YCED's invitation 

to compete with CSX east ofthe Hudson for the rail service revenues lhat might be anticipated to be available 

there Indeed, the NY'S'^TCED filing pomts out that onlv approximately 5% ofthe freight revenues m the 

Greaier New York City area are East ofdie Hudson revenues NYS-24/NTC-17 at 20 So far. the only 

camer that has come forward is the nnv Class 111 New England Centtal Railroad, which has fumished a very 

short staiement Id . Petersen RVS No senous presentation is made as to its resources, the fmancmg and 

equipment it would devote to the service, its notions as to marketing, or die like * 

(B) Representative Nadler and his 23 colleagues hav e expressed concem over the geographic 

and mfrasttucture problems of providmg rail service east ofthe Hudson due lo the fact that there appears to 

be no usable passage, bv tunnel or bndge, for rail movements across the Hudson south of Albany, about 100 

miles north of Manhattan This congressional group has made vanous proposals, begmnmg with a proposal 

to conscnpt CSX and NS as operators of a new car float serv ice from the North Jersey SAA to Brooklyn 

and/or to extend the jomt allocation ofthe Northeast Comdor (NEC) Comaii freight nghts, currently nmmng 

8 A fuller presentation is, of course, made m our Rebuttal, mcludmg the operauonal diflficulties of mtroducing a second 
freight earner on this hne which is heavily devoted to passenger service Rebuttal, Vol 1 at 124-33 
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from Washington. D C to New York City, which becomes an allocation solely to CSX at Pemi Station m 

Manhanan and easterly from there See bitervention Petition of Congressman Nadler, eJ ql (Umiumbered), 

filed Oct 21, 1997. at 12-15 The jomt allocation under the proposal would be extended to the east of Penn 

Station so that NS would have concurrent nghts mlo New England with CSX, apparendy for the purpose of 

certain limited operations mvoivmg low profile RoadRailers and similar freight equipmem through the 

Manhattan passenger tumiels and eastward No senous mterest m these proposals by CSX or NS has ever 

been expressed, and both sland on the allocations ofthe NEC freight nghts provided for m their Apphcation 

As to operatioas ihrough the passenger timnels, there is no ev.dence of senous mierest m lhal proposal smce 

the one-dav ttial ofthe operation m Augusl 1982. and m the mtenm. as is well known, greaier clearance 

requirements, rather dian less, have been the order ofthe day m freight railroading 

While CSX has not mcluded m its operatmg plan any movements of freight through the existing 

Hudson and East River passenger timnels and is not convmced lhal such movements vvould be economically 

and operationallv feasible, it has no prejudice against considenng movemenls dirough existing or new tunnels 

If thev can be demonstrated lo be feasible On this issue, as on the possibility of an mcreased use of cross-

harbor Hoat seiMces between Jersey City/Bayomie, NJ, and Brooklyn, CSX has an open mind and obviously 

would par,lcipaie m or provide such services, within its operauonal authonties, ifthe same were feasible and 

economical ,y attractivi As noted m the Rebuttal (Vol 1 al 136), CSX looks fonvard to the two-year studv 

of these ar.l other movements which is bemg 'aunched by NYCED commenemg m the Spnng of 1998 The 

Apphcants' design ofdie SAA reiatmg lo the New York Mettopol.tar. Area, m the area west ofthe Hudson 

where the overwhelming majonty of the freight ttaffic of the Mettopolitan Area area ongmates and 

temunaies, was based on die slate ofthe rail ttaffic flows and potential flows visible to CSX and NS at the 

time ofthe negotiation ofthe Transaction Agreement m the Spnng of 1997 Future improvements m the 

pubhc mfrastitictiue m the region which might provide additional physical rail access to the area east ofthe 

Hudson, to which the proposed sttidy by N-*'CED may be a preface, could well change that picttue But it 

is obvious that anv effecmation of anv such major mfrasttucture improvements facilitating cross-harbor and 
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other ncw trans-Hudson rail movements m the area lies years m the future Thus, the arrangements made 

by the Apphcants are completely appropnate 'o presem conditions The Board's powers of oversight, and 

to authonze additional rail service wiiere the pubbc mterest and necessity require, and CSX and other earners' 

economic mterests, can be rebed upon should mfrastmcture changes be made which would warrant changes 

m the provision ofrail service lo the New York Mettopolitan Area 

2 EJE/l&M - EJE/l&M claim that there will be an undue concemrauon of power m CSX's 

hands over mtemiediate switching railroads m the Chicago area as a resuh ofthe Transaction and dial m 

order to remedy this sittiation Conrail's controlling 51o/„ block of stock m IHB should be divested to a 

"consortium" consisting of EJE and l&M 

The proposal is an mappropnate solution to a nonexistent problem There are three mtennediate 

switching camers operating m the downtown Chicago termmal area. BOCT. BRC and IHB The Transaction 

will have no effect on die control of BOCT bv CSX which has been its 100% owner for many decades ll 

will have no effeci on control over BRC. which is split 50-50 between die Eastem roads and the Westen 

roads, CSX acquires no additional interest m BRC in Uie Transaction. NS lakes over Comail's mterest As 

to IHB. CSX and NS will leave die ownership of die 51% block m Conrail and will cause Conrail to v ote 

I, m accordance with a stockholder agreement Rebuttal, Vol 1 at 300, 309-10, Application, Vol 8Cat693. 

lhe stockholder agreemeni is an open agreemem which is before the Board EJE and l&M themselves say 

thev will have a stockholder agreement accordmg to dieir application filed last October (EJE-10 at 6, 15), 

but they have not gotten around to draftmg it and now seem lo be contending dial they each will act 

mdependemly ofthe other, with no agreemem See EJE-17/1MRL-6 at 25 

The CSX/NS agreemeni provides for a system of checks and balances between CSX and NS m 

the exercise of their powers widi respect to die conirollmg block of IHB stock Odier provisions of the 

agreement wluch are complained about by EJE/l&M relate not to Comail's powers as 51% stockholder but 

to the exercise of Comail's powers as a conttacting party under existing agreements with IHB See 

Application, Vol 8C at 703-06 Accordmgly they have no relationship lo the exercise of stock conttol. 
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Other complamts of EJE/I&M relate not to CSX and NS's voting of Conrail's stock mterest in IHB but to the 

eff"ect of dieir respective operating plans on F 'B Those plans will mmimize their use ofthe IHB's Blue 

Island Yard as an mterchange pomt or a place to store cars and will sttess its use as a place through which 

there will be run-dirough ttams m cooperation widi Westem camers, dius cutting down on switchmg and 

handhng m the crowded termmal area While this will m a sense "uifluence" IHB's busmess, it is the mfluence 

that a customer exercises m its role as a customer, not m its role as an owner Recent events teach that the 

rehef of congestion m termmals, through preblockmg and run-through operations, must be an important goal 

oftransportation policv CSX's and NS's operatmg plans provide for achieving that goal and their use of, 

rather than their conlrol over, IHB will effect it EJE/l&M's insistence dial sen ice to local shippers through 

the Yard is a greater goal is highly questionable 

The fact lhat the Applicants propose operating plans m the Chicago area that will change the usage 

of the Blue Island Yard does nol mean dial IHB and its Blue Island Yard will nol be operaled in an 

independent fashion CSX and NS are committed lo having it continue to operate in an independent fashion 

as defmed in die Board's earlier decision in dus case (sec Decision No 53, served Nov 10, 1997) and as it 

has operaled under Comail's contiol The fact dial th>jre is a shareholders' agreement beiw een CSX and NS 

does nol mean that greaier domination will occur than was exercised by Conrail or dial IHB's mdependence 

will end Conrail by itself had all the powers of CSX and NS under the IHB Agreement rolled into one, it 

cculd bv Itself exercise each and every power of CSX and NS recited in the Agreemeni CSX's nghts are 

limited and its fieedom of action constrained by die nghts of NS and by the continumg 49% stock mterest 

of CP m IHB Because of NS's nghts, CSX will be more constramed m the exercise of power over IHB than 

IS Conrai! 

EJET&M propose to operate IHB not widi emphasis on run-through movements through die 

Chicago gatewav but widi emphasis on service to local shippers EJE-10 at 8-9 Such a plan would have 

difficulty quahfving m the pubhc mterest even if proposed as part oi a voluntary ttansaction It is absurd to 

say dial ii jusufies a ttansaction conttary to dial proposed by the parties m the Prunary Apphcation. To be 

- 17-



sure, local semce will not be neglected m the Transaction, there will be plenty of capacity for service to local 

shippers Rebuttal, Vol 1 at 322-23 EJE/I&M have never expiamed why CSX and NS would not want to 

promote diese local operations and enjoy their share of revenues from them 

In conttast to die benefits which die Transaction will bnng to Chicago, the EJE/I&M proposal 

bnngs nodung The major Westem camers do nol support it The ongins of I&M's enttance mto this 

"coalition" widl a grand tolal of two members have remamed as murky as they were left at the time ofour 

Rebuttal Rebuttal, Vol 1 at 314-18 EJE/l&M have not put forward dieir shareholder agreement and seem 

to be recedmg from even having one .See EJE-17/IMRL-6 at 25. Rebuttal, Vol 1 at 317. Rebuttal, Vol 3C 

at 24-25 Applicants mildly exaggerated m our Rebuttal by saying diev had no operaling plan, dieir operatmg 

plan exists bul it covers al! ofone page, much of it devoted to complaining aboul a discovery mling of dit 

AU EJE-10, Ex 15 al 35 The rest of dial page contains die substantial equivalent of nodimg There are 

a number of shippers served solely by IHB and EJE, but no plan is offered to remedv these "two-to-ones" 

were IHB and EJE to come under common control The EJEl&M proposal :s said lo accentuate sen ice to 

loca! shippers but the largest shipper on the 1H8, Inland Sleel. opposes die EJET&M responsive application 

See lSl-9 The oa'v answer given to dus by EJE/l&M appears to be dial EJE will nol conttol IHB, bul dien 

why did franstar and EJE file a conttol application'̂  Despite the repeated assertion of attomey-chent 

pnvilege al cmcial pomts, il seems clear dial EJE look die mitiative m bnngmg l&M mlo die coalition, 

possibly m an eff"ort to dilute die "two-to-one" issues As late as October 1, 1997, EJE made die required 

environmenttd filing, a condition precedem lo die October 21, 1997, responsive application, solo, widiout 

l&M's name appeanng 

3 Hlsconsin Central - WC claims th.it die govenung issue as to its respo'.sive application, 

which seeks die forced sale to it ofdie Altenheim Subdivision of die BOCT, a long-time 100% subsidiary 

of CSXT. IS die following 

Should CSX be pemutted to own 100% of B&OCT, to own jomdy widi Norfolk 
Soudiem Railwav Company '•f^S") 51% of die hidiana Harbor Belt Radroad 
Company ("IHB"), to have absolute dispatchmg audionty over IHB m the Chicago 
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Temunal, to appoint die IHB general manager, to conttol die IHB Blue Island Yard 
and to own 25% of The Beit Railway Company of Chicago ("BRC") 

WC-16 at 3 

It sounds from tius as if WC is jommg m die proposal of EJE and l&M, and m fact WC was at one 

pomt a member of dial "coalmen" but apparemly dropped out leavmg it a coalition widi one member until 

I&M somehow came to jom up WC apparendy dropped out because it settled widi NS under an 

anangemen. m wh.ch WC would gel a Comaii hr.e Part ofdie settlemem was dial WC was to support die 

Transacuon, which mcluded die matters cancalured in die above quotation WC-10 at 12 So some odier 

opportunistic goal had to he pursued, which did not contravene die allocation of Comail's assets m die 

Transaction, and so die long-pursued goal of WC to acquire ownership ofdie Altenheim Subdivision, a lme 

over which WC alreadv has ttackage nghts, was substituted To be sure, die proposed relief does not 

contravene Applicants- requesi for approval of die Transaction, indeed it has no relationship to die 

Tramsaction at all Under die established pnnciples of die Board, dus makes it mappropnate for imposition 

as a -ondilion .See Part III above WC'<= claim relates entirelv to a preexisting matter nol to anv alleged 

hami ansing out of die Transaction, least of all lo die alleged harni quoted above BOCT has been owned 

100% by CSX and its predecessors, and it has owned die Altenheim Subdivision, each for manv decades 

The squabbles about dispatchmg on die Subdivision dial are recounted m die WC filmgs (WC-16. McCarten 

RVS al 7, WC-9 at 7) are preexisimg conditions and are irrelevant to die Transaction Rebuttal, Vol 2A. 

Boodi RVS al 4-5 

Like die EJE/l&M application, die WC application attempts lo wTest part ofdie facilitie. m die 

Chicago tennmal area from their owner on a forced sale basis and lo alter dieir service onentation The most 

desirable onentation of IHB, which die individual operating plans of CSX and NS would further, is to 

expedite dirough movements of ttaffic dirough Chicago, while also providmg appropnate facdities fcr local 

switchmg EJE,a&M proposes to alter dus to make die IHB concenttate on senice to local shippers The 

Altenheim Subdivision of BOCT has been m recent years largely devoted to sen ice to local shippers, while 
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aff-ordmg ttackage nghts for diose who wish to use it for parts of duough movements m Chicago, as does 

WC. WC wishes to change dus onentation so diat its own duough movements (or perhaps diose m its 

haulage operations between CN and IC, diough dus possibility is not mentioned) would be favored and die 

local switchmg would lake place when its movements would not be disturbed by it This has nodung to do 

widl die Transaction m dus case and accordmgly is not an appropnate exercise ofdie Board's powers 

Mucli ofdie rest ofdie Wv' rebuttal deals witfi issues as to tiie switchmg charge conttoversy between 

tt and BOCT and die $20 million plus arbittation award rendered agamst WC m dial case, and m discussmg 

die issues conceming die Conrail block of slock m die IHB, w hich ostensibly WC has dropped but which 

keeps creeping mto its filmgs, signed by counse! who also represem EJE and l&M No further reply on diese 

issues appears necessary 

4 Bessemer & Lake Erie - One of die substantial procompetitive benefits of die Transaction is 

die mttc luction of two-camer competition to tiie coal mmes sened bv die former Monongahela Railway and 

now solely rail-sened bv Comaii Nonvidisianding tins mdisputable increase in competition. B&LE has filed 

a conditional responsive appl.calirn (8LF-7) and requesi for condmons (BLE-8) seeking trackage and 

haulage nghts m order to esUbhsh itself as a durd camer sen mg die MGA mines In addition. B&LE seeks 

conditions requinng CSXT and NSR to quole joml rates to B&LE via specified mterchanges bodi for 

MGA-ongm coal and coal onginatmg m CSXTs B&O Ongm Coal Disttict, widi die further requirement dial 

such rates provide CSXT or NSR with exactiv die same revenue per mile as die smgle-lme routing via 

.\shiabula There is no basis for granting any of die relief sought by B&LE 8&LE has not shown, nor could 

It, that die Applicants' proposa! to add a second camer senmg die MGA nunes will sigmficandy reduce 

competition, nor dial diere will be any loss of essential rail sen ice 

The ttackage and haulage nghts sought by B&LE would become effecuve only if CSXT senes die 

MGA mmes bv means of a haulage arrangemeni widi NSR But CSXT has equal access to die MGA widi 

NS WTiile B&LE's reasomng is vague, it apparendv believes diat CSXT would nol provide meanmgftd 

competition to NSR for shipments of MGA-ongm coal d̂ tt had to rely on haulage via NSR This contention. 
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and B&LE's requesied relief are dius entirely hypotiietical CSXT anticipates competing vigorously for die 

MGA business and die Transacuon Agreement puts it on an equal access footing witii NSR, it is not 

subordmate to NS Moreover, even assuming arguendo a haulage agreemeni beiween CSXT and NSR, tt 

IS clear tiial tiiat would represem a net mcrease m competition over die curreni situation m which MGA coal 

mmes have onlv Comaii to look to for rail ttansportation hideed. B&LE's responsive application itself 

contemplates relying on haulage via NSR from die MGA mines to a comiection widi B&LE (via ttackage 

nghts over eitiier CSXT or NSR), and contends dial its haulage arrangemem would be competitive widi NSR. 

B&LE claims to be concemed about a loss of competition to a purported "lake coal markel," 

consisting of senice to two of die four Lake Ene coal docks, aldiough it fails to articulate how die 

Transaction would exacerbate die curtent situation m which only Comaii can transport coal from die MGA 

mines In reahtv, B&LE is seekmg lo miprove its preTransaction position by obuuning forced access to coal 

sources it camiot sene lodav B&LE fears dial CSXT will "divert" coal ttaffic from a cuneni mefficient 

three-hne haul reaching B&LE's coal dock in Comieaut, OH, lo an efficient smgle-lme haul reachmg die 

Ashtabula Dock .Vcc: Howerter VS, BLE-8 at 21 That is luecisely die type of shipper-onenled benefit, m 

ternis of miproved ttansportation efficiencv and mcreased competition, dial the Transaction will aff̂ ord And 

,f CSXT were unable to take advantage of dial efficiency , due to congestion, shortage of dock capacity or 

odierwise, nodung would prevem it from maintaimng or reestablishing mterlme senice widi B&LE to 

Cormeaut 

B&LE has not refuted Apphcants' showing dial die Transaction will mcrease competition for MGA 

coal, nor can .t overcome die operational problems its requested relief would create See Rebuttal, Vol 1 

at 145-46, Omson RVS, Rebuttal, Vol 2B al 489-92 More important, it has not shown dial diere would 

be any reduction m competition as a result of die Transaction Its requesi for ttaffic protective conditions 

and a cap on divisions is conttary to Board precedent (see die next subpart) and sound pohcy Its requested 

relief must be demed 
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5 rUinoLs Central - IC seeks divestiture or dispatching conttol of CSX's Leewood-Aulon mamlme, 

and a gateway/rate condition Bodi requests are unsupported by pnnciple and should be demed See 

Rebuttal. Vol 1 at 288-99 Divestitiire is a remedy "to be miposed only under extteme conditions," and even 

titer ttackage nghts are prefened UPSP at 157-64 IC already has ttackage nghts, what it wants is to use 

dus proceeding lo take CSX s property and control CSX's ttam operauons dirough a major gateway. 

The premise of IC's requesi is dial its trams have expenenced delays duough Memphis Such 

delays - which CSX is working to avoid - are an existing problem, nol an etfect ofdie Transaci'on. and 

affbrd no ba.sis for relief UP .SP at 145. BN SF at 56 Moreover, diose delav s clearly result from diffenng 

uses of tilt hne ll gives CSX essenual access lo tiie Memphis gatewav and to CSX's Leewood Yard, whereas 

IC uses It as a segment m its long haul' Delays simply reflect tiie fact dial such diffenng uses may not always 

permit IC trains instantaneous acce«̂ « ind transit IC also shares responsibility '° 

IC plainlv wants its use ofdie line to have pnonty However, die Board's role is not lo determine 

die highest and best use of railroad facilities owned bv one carner but shared w idi anodier, such situations 

are numerous diroughout die indusln Nor is IC's use a "belter" one IC's repeated praise of us own 

efficiencv and profitability -which have yielded it a high purchase pnce from CN - cannoi reduce die 

imponance of Memphis for inlerchange between CSX and Westem roads ' The Board should not impose 

a condition tiiat would impede CSX's flexibility m using tius major East-West gatewav or its associated yards 

IC has adequate remedies under its trackage nghts agreemeni. which requires CSX lo [|[ 

9 IC Slates the cau.se of many ofthe delays has been that "CSXT trams are out of or 'doubled out of CSXT's Leewood 
Yard "• IC-13, McPherson RVS at 2 The IC documcnus Mr McPlierson anaches confirm that, as well as showing tliat 
mterchanges with Westem roads [e g . BNSF) may txxupv part oflhe lmwood-Aulon line W txs 1 & 2 IC does not 
suggest that CSX has anv alt.miaUve access to Leewtwd Yard IC s other claims are based solely on self-mteiested 
statements and are ximpleielv unsubstantiated 

10 IC concedes its traffic 'is bevond the oversight of the CSXT dispatcher until it knocks c.i tiie door at Leewood or 
Aulon " IC-n. McPherson RVS at 7 IC should be seekmg better ctwrdmation with CSX, nol insisting on a cleared 
track the moment it "knocLs on the door " 

1! The importance of Memphis looms even larger with the recent problems of Westem roads m handhng trallic over 
New Oi leans 
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]]] 

IC does not allege tiiere has been any discrunmation or favontism by CSX It is only m argumg dial 

delays will be exacerbated by die Transaction dial IC speculates aboul discnmmatory motives See IC-13, 

Skelton RVS at 4-5 That speculation must be rejected There is no reason to expect discnmmation post-

Transaction CSX will continue to have incentives to use efficient routings and no incentive to violate its 

ttackige nghts agreemeni with IC 

IC's second request is for a condition tiial would lock m IC-Conrail gateways, apply diem to ah CSX 

ttaffic and dictate CSXs pomon ofdie rale Rebuttal, Vol 1 at 296-99 Tial self-sen.ng proposal is flady 

conttary to settled law dial such ttaffic protective conditions are mefficient, anticompetitive and conttary to 

die public interest Those ' protective " conditions were standard m rail merger cases for many years But 

decisions of die ICC, reaching back almost two decades, have consistently rejecled traffic "protective" 

conditions and have held dial die free markel - noi regulaton mienention - best ensures dial efficient 

routings >vill be used Those imposed on existmg pre-1980 combinations were accordingly removed by die 

ICC m tiie 1980's .See, eg. SAL ACL Sub 5 at 15-16, Chesste Seaboard at 578-79. N&WDjH at 527 See 

also UP MPWP at 565-66 (ttaffic protective conditions "remove incentives for efficient operations by 

keepmg camers from pncing mere efficient rouies al lower rates" and "hamper camer efforts to rationalize 

dieir systems by freezing existing junctions and interchanges") See also Traffic Protective Conditions 

The Board should not hmit CSX's use of efficient routings, whedier diey mvolve IC or not 

Conditions are miposed onh to protect competition - not competitors What IC is seekmg is to preserve its 

position as a competitor and to block CSX from bemg able to offer customers more efficient routes IC's 

requesi must be demed 

12 Moreover, IC's model works botii ways If CSX has a competitive mctntive lo delay IC, IC has one to delay CSX. 
IC dispatchmg tiius would have equally "anticompcUtive" effects 
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6 Indianapolis - Altiiough tiie Transaction will create more rail competition m hidianapolis dian 

currendy exists, several pames, mcludmg a responsive apphcant, seek far-reachmg conditions to remedy 

alleged anticompetitive effects These requests are unjustified and should be demed The Transaction 

Agreemem itself assures diat die allocation ofdie Conrail lines will cause no dimmution ofrail altematives. 

Indeed, competition will be increased by die elirmnation ofdie Comaii $390 switchmg chai^ -s between CSX 

and NS and die substitution of cost-based pick-up and delivery sen ice bettveen diem 

Today, most mdustties m and around hidianapolis are directly sened by only one Class I rail camer, 

Comaii hi pamcular. CSX has onlv limited access lo Indianapohs customers CSX ttacks reach Indianapohs 

only from die east, and its ttams destined for Indianapolis are taken to Stale Sireet Yard Rebuttal, Vol 1 

at 51 CSX uses overhead ttackage nghts over Comaii to reach dial yard from die west Comaii picks up 

CSX cars at State Sfeet Yard for delivery to CSX customers located on die "Indianapolis Belt" or dial are 

located on otiier Comau uacks and dial are open to reciprocal switching Conrail charges CSX $390 per car 

for dial sen ice Id 

Under die Transaction Agreement, CSX will be allocated die Conrail lines sen mg Indianapohs But 

NS will oblam ttackage nghts over CSX lo reach Hawthome Yard m hidianapolis And NS will also receive 

tiackage nghts over CSX beiween Indianapohs, Crawfordsville and LaFay ette, and Indianapohs and Muncie 

(CSX today provides sen ice between Indianapolis and Crawfordsville by way of overhead ttackage nghts 

over Comaii) hi hidianapolis. CSX will provide pickup and delivery senice for NS, much as Comaii does 

for CSX today, to sene diose customers dial previously had access to eidier Conrail or CSX - except diat 

CSX will do so not at Comail's $390 tate bul at a cost-based rate Id at 54, Application, Vol 8C at 501-08 

Despite die fact tiiat tiie Transaction does nol cause any reduction m competition m Indianapohs and 

mdeed, as noted, miproves competition, ISRR. a RailTex affiliate, has fded a responsive application seekmg 

ttackage nghts diat m tiie aggregate, would expand its system by over 70% ISRR-4 at 14 It seeks ttackage 
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n^ts over Comaii hnes between hidianapolis and Muncie. Crawfordsville and Shelbyville ISRR has made 

no showmg of any justification for diose ttackage nghts and diey should be demed " 

ISRR also seeLs ttackage nghts dial would penrjl it to sene direcdy all customers on die 

hidianapohs Belt ISRR-4 al 3 As m die case of ISRR's odier requests, dus is um ecessary to remedy any 

loss of compeution, masmuch as die Transaction replicates, and indeed improves upon, existing Class I 

-""•ess m hidianapohs and. most importantiy, gives die Indianapohs shippers access lo die expanded systems 

of CSX and NS ISRR's request is obviously aimed al improvmg ISRR's existing competitive position, and, 

hke its other requests, is withoul any legal basis. 

FmalK, ISRR seeks ttackage nghts to sene two Indianapolis-area plants operated by IP&L ISRR-4 

at 2 IP&L and DOJ seek similar relief I&PL-3 at 19, DOJ-1, Woodwaid VS at 24 These requests are 

based on a misapp'-I.cnsion oftiie curtent ttansportation altematives for diese plants and a misconception 

as to what constitutes a 2-to-l situation requinng relief under die Board's precedents 

IP&L's Peny K. steam generating plant is located m downtown Indianapohs and is rail-sened only 

by Comaii ISRR onginates a small amouni of coal dial is deliv ered to die plant via an inlerchange witii 

Conrail CSX does nol sene Pern. K today, nor does it have access to die plant via switch After die 

Transaction. CSX will step mto Comail's shoes and sen e Peny K directly In addition, die Transaction 

Agreemeni will provic ; NS witii access to Peny K via cost-based switching In odier words, die Transaction 

will introduce new competition for Perry K and will cause no reduction m competition ISRR and IP&L 

speculate dial after die Transaction CSX will favor its affiliate. INRD. over ISRR as a source-senmg camer 

m comiection witii coal movements destined for Peny K. Even if diere were any basis for dial speculation ~ 

and diere ;s none - such a vertical integration concem does not justify- relief under Board precedent. 

13 There is no loss ofcompetiuon at Crawfordsville. Shelbyville or Muncie Rebuttal, Vol 1 at 366-68 Moreover, 
even were ISRR to lose .t«: existing IP&L busmess m hidianapolis, its tiireat to abandon a short segment of hne Iinkmg it 
to tiie onlv major citv it reaches has no substance M ai 369-70 hi any event, ISRR has failed to show tiiat any shipper 
on tiiat hne would lose essential ti-ansportation semces, an issue on which it has tiic burden of proof Id at 370. 
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IP&L's second Indianapolis-area plant, die Stout plant, is rail-sened exclusively by INRD At die 

present time, ah oftfie ccii dehvered to Stout is delivered by INRD, as developed below hi die past, ISRR 

had onginated coal destined for die Stoul plant That coal was mterchanged witii Comaii and dien switched 

to die plant via INRD, pursuant to a conttact between INRD and IP&L [[[ 

]]] Thus, die 

Transaction has no effect on tiie ttansportation altematives avadable lo IP&L's Stout plant and will not reduce 

competition The existing altematives will remain in place, and die ability of ISRR to ongmate coal to Stout 

will depend, as it did pnor to tiie Transaction, on its ability to reach an agreement widi CSX and INRD when 

die current contracts expire The requests of ISRR, IP&L, and DOJ to reartange rail transportation m 

Indianapolis are unnecessary to remedy any loss of competition and are entirely unwananted 

There is no plausible claim dial die Stout plant is cunently a "2-10-1" point [[[ 

J]] This leaves only IP&L's claim, supported by DOJ, 

tiiat It could build out from tiie Stout plant to Comaii m order to provide die competition to INRD dial does 

not exist todav Bul die record show s dial such a build-oul would be prohibitively costly if it could indeed 

be built at all Rebunai, Vol 2A, Kuhn RVS Moreover, die record refutes IP&L's claim dial die build-out 

option has consttamed INRD's pncing Hoback Dep , Jan 9, 1998, at 82 (see App B) The real constraint 

on INRD's pncmg of coal mov emenls to Stout given tiie plant's proximity to its hidiana coal sources, is tiuck 

competition As IP&L's \'ice President Fuel Supply , testified, "|t)he rate we have under [die INRD] conttact 

IS die ttuck competitive rate Mr Hobeck [sjcj was fighting two tiuckmg compames" Rebuttal, Vol 3D, 
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Kmght Dep, Dec 8,1997. al 38 5^ ato Rebuttal, Vol 2A, Hoback RVS at 196-98, Hoback Dep , Jan 9, 

1998, at 62-64, 97, 130 (sec App B) "* 

The record shows dial die alleged bmld-out is a contiivance devised for purposes of asserting 

••2-to-l" statiis m tius case IP&L's build-out sttidy was commenced only after die filing oftiie Apphcation, 

and IP&L wimess Weaver testified tiiat dunng his tenure widi IP&L die company had nol previously sttidied 

such a build-oul Rebuttal, Vol 3D, Weaver Dep , Dec 8, 1997, at 80-81 Unlike legitimate claimants m 

odier proceedmgs, IP&L has not provided die evidentiary basis for claimmg 2-to-l status and die Board 

should reject die relief sought by ISRR, IP&L and DOJ 

7 Other RailTex Carriers: IORY, NECR - Two odier RailTex camers similarly tty to misuse 

dus proceedmg to expand dieir systems on a forced basis Their req-jests should also be demed 

lORV's eight trackage nghts requests would nearly double its system Two are based on IORY 

deiavs over Conrail's Spnngfield-Cincinnali line '' Delay s reachmg Cincinnati are an existing problem for 

all railroads, dnven by geography and track configuration Rehuttal. Vol 1 at 355-57 IORY has failed lo 

show thev vvould be exacerbated, and ignores a key facet of CSX's Operaling Plan, which is to reduce 

Cmcinnati congesuon [d at 357. 

Nor IS dicre harm to competition IORY speculates dial CSX will cause delays to steal its ttaffic, 

bul CSX would nol mtentionally delay any Cmcinnati ttams because its own operations would suffer as well 

[d al 358-59 Moreover, tiiere are m>iltiple so-ong mcentives lo keep lORY's time-sensitive traffic on its lme 

Id ai 354 & n 50 The nghts sought provide no cure widiout major improvements, die Washmgton Court 

14 Contran to IP&L's suggestion m its Comments on tiie DEIS, Applicants do not propose an mcrease of truck 
transportation of coal to Stout It is tiie tiireal tiiat such tiansportauon could occur tiiat will ensure competitive rail rates 
from INTID. just a.s it does today 

15 One (Monroe-Middletown) relates solely to NS The otiier mvolves CSXs hne between WashmgUMi Court House 
and East Norwood (Cmcmnati) and is addressed nere 
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House lme v ould be slower dian Conrail's lme, lORY's only response is to claim dial improvements would 

cost $2 million, not $5 million '* 

lORY's remainmg requests are basea on groundless arguments dial NS cannoi offer adequate 

competition or die bankmpt dieory dial Comaii sened as a "neuttal competitive gateway Those claims 

have no ment Id al 361-64 

NECR seeLs ttackage nghts dial would expand its lmes by 75% Those nghts would mject tt mto 

Alb ny and die North Jersey SAA - which would be completely unwartanled by any effect of die 

Transaction, and would mterfere Wltii CSXs abiliK to operate .Vee Rebuttal, Vol I.at 380-81 They would 

also connect NECR to CSO, anotiier RailTex affiliate, notwidistanding RailTex representations lo die Board 

m 1996 diat "die ttansaction [to control CSOj is not part ol a senes of anticipated ttansactions dial would 

connect CSO vvidi any railroad in die RailTex corporate fanuly 

NECR has shown neitiier competitive hami nor loss of essential senices Id al 376-80 On rebuttal. 

It claims for tiie first time dial its projected $8 million revenue loss will have a "most hkelv fatal effeci" 

NECR-K, Carlstrom RVS al 2 However, NECR has failed lo substantiate dial figure or rebut CSX's 

cntique of it Rebuttal, Vol 28, Rosen R\ S at 320-21 NECR has also failed to show essential senice 

loss under anv assumptions, to die conttary , die very existence of dravage to ttansloading facilities dial 

NECR claims will draw away busmess proves dial adequaie alternative transportation will be available 

16 These nghts would also cause CSX operating problems, as well as give IORY a windfall connection to an isolated 
branch lme lA at 357-59. 

17 lOR Y has als.. been less tiian forthcommp m its failure to disclose tiiat one of tiiese requests would give it access lo 
substantial new automotive traffic at MansNiUe Id st 363 

18 finir, I hu riii,r-,uanrr,n^rnr--:''-'-r'-""--'^^^^^ ^™ No 33121 
(sened Sept 27, 1996) 

19 hi response to discover.' on its responsive application. NECR asserted only tiiat such revenue losses would force il 
to discontinue semce on margma! sections of its rail system Rebuttal, Vol 1 at 379, n 75. \ ol 3A at 162 

20 Moreover, NECR has not established tiiat granting tiie requesied nghts would remedy tiie aUeged harm, itii 
projecled $7 miUion revenue rests on sheer speculation Id at 322-24 
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8 Uvonia, Avon A Lakexille - LAL seeks divestittue or ttackage nghts for direct mterchange 

wiUi B&S. Its lack of dial mterchange is an existtng condition die Transaction w!"" not affect Rebuttal, 

Vol 1 at 372-74 CSX is simply stepping mto Comail's shoes, and where LAL-CR movements become 

LAL-CSX-NS ones. Applicants will provide efficient mterlme senice Id at 373-74 LAL's remedy also 

mvolves a tiuee-camer movemeni (LAL-R&S-NS) and wculd not cure die harni alleged, its claim dial R&S 

IS a better mtennediate lmk has no ment Fmally, LAL's wish to be m a SAA affords no basis for relief Id. 

al 119-24. 

VI. NEW YORK DOCK AND OTHER STANDARD LABOR PROTECT IVE PROVISIONS 
SHOULD BE IMPOSED 

The Board should impose die Neu York Dock and odier standard employee conditions m dus 

Transaction as it and die ICC have consislendy don- in odier railroad combmation cases New York Dock 

benefiis are among die most generous m Amencan mdustty They guarantee up to six years of full wages, 

a movuig allow ance, reiraimng and preferential rehmng There is no basis for die requested enhancements 

to exiend protection to employees of non-Applicants (UTU-requesied) or to provide attntion-type and otiier 

additional protection (TCU-requesled) Neitiier union demonsttated die "unusual circumstances" requ.'-ed 

for such enhancemenis Similar requests have been unifonnly rejected .Vee Rebuttal, Vol lat 591-603 ^ 

This Transaction does not present any unusual labor impacts 't will have less impact on conttact 

emplcyees dian pnor combinations where die standard protecttve conditions were found adequate Many 

crafts will expenence no reductions or may even see mcreases m employment Furloughs from die mitial 

implementiition will tolal less dian one vear's attntion (aboul 3 6%) on CSX, NS, and Conrail Applicants 

expeci dial almost all furloughed employees will have positions widim diree years Thereafter, additional 

growih m employment is anticipated The abolishments result from die elimmation of redundant facdities. 

21 4" £ L'PSP. BSSF. UP CSH'. C.SX Com -(̂ ontrol-Chessie Svs . Inc <& Seaboard Coast Ltne Industries, Inc , 
361 ICC 521 (1980) 

22 As m UP/SP. tiie Board should refuse UTU's request to unpose as a condition tiie commitments made by tiie 
applicants to UTU UP SP at 171, n.218 

-29-



adoption ofbetter practices, or technological unprovements Accordingly, tiiese abolishments will nol affect 

CSX's ability to perform necessary work For example, CSX will be able to abolish mamtenance ofway 

positions because ofdie greater efficiencies from its production gangs See Rebuttal, Vol 1 at 666 

Nor does tiie Transaction have any unusual impact on collective bargammg nghts Most employees 

will remain represented by dieir umons and covered by collective bargauung agreements eontammg many 

similar ternis While CSX is proposing dial fonner Conrail employees and CSX employees be placed on 

consolidated semonty rosters and be subject to a single railroad'r collective bargauung agreements, diese 

changes are necessan for CSX to operate its allocated portion of Conrail as an integrated part of CSX's 

system The Board's arbitrators have repeatedly found that such consolidation of employ ees w orkmg m 

coordmated operauons is necessary to realize die public ttansportation benefiis of approved ttansacu^ns " 

The necessan changes to collective bargaimng agreements descnbed m CSX's Appendix A (Application, 

Vol 3A at 485) and die Joint Venfied Statement (Application. Vol 38 at 520) and Rebuttal Venfied 

Slalement (Rebuttal. Vol 28 at 1) of Kennetii R Peifer and Robert S Spenski are similar to changes 

authorized pursuant to pnor negotiated and arbitrated NCM York Dock agreements Upholding arbitrated 

implementing agreements on CSX, die D C Circuit has stated dial "li|t is obvious dial separate and distinct 

parts, operating separately and distinctly , will not generate die value of consolidation" United 

Transportation Union v .STB. 108 F 3d 1425, 1431 (D C Cu 1997) Widiout diese agreemeni changes, 

die pubhc nsportation benefiis of die Transaction will be frustrated The NCM York Dock benefits are die 

part ofthe statutory equation that balances this 

In contrast. ARU are unable to cite any precedent dial changes hke CSX's proposed changes are 

unnecessary to realize die transportation benefits descnbed m CSX's Operating Plan ARU merely repeat 

dieir discredited attack on die STB as biased and falsely depict A'ew York Dock as mvoivmg a process of 

23 There is no basis for URSA's argument concemmg infrmgement oftiie NMB's junsdiction See Rebuttal, Vol 1 at 
681 

24 See arbitration decisions m Rebuttal, Vol 38 at 81-556 
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umlateral modification of collective bargammg agreements They also claim such umlateral modifications 

wUl lower employee morale and create unsafe conditions However, m die real world most New York Dock 

implementing agreements are reached duough negotiation, mdeed, m BN/SF all necessary miplementtng 

agreements were reached duough negotiation CSX fully expects m dus Transaction dial most ofdie 

necessary implementing agreements will be achieved duough negotiation Sigmficandy, UTU, which 

represents aboul 28 percail of CSX's conttact work force, has reached a settlemem widi die Applicants and 

supports tius Transaction Applicants have also reached a settlemem witii BLE pursuant to which BLE has 

removed its opposition lo dus Transaction BLE represents approximately 18 percem of CSX's conttact 

workforce Additionally. CSX and NS have had implementing agreemeni discussions widi almosi all ofdie 

other rail unions 

ARU's alleged safety issue is equally unfounded CSX and NS have die best safety records m die 

mdusuy Moreover, eacb has submitted tiiorough and unprecedemed safety mtegration pfans, which die FRA 

has found satisfactory Labor's allempl to assail die Ne_w York Dock process under die guise of safety is 

complelely widiout foimdation 

If negotiation fails lo produce die required agreement die audionn of die STB and its arbitrators 

to modif. collecuve bargaimng agreements as necessan to implement die Transaction bas been repeatedly 

upheld by die STB, ICC, die courts and Congress Sec Norfolk A- Western Ry Co v American Tram 

n spatchers Ass'n. 499 U S 117 (1991), United Transportation Union v STB- m i a (and cases cited 

tiierem). Rebuttal, Vol 1 al 605-31 ARU's argument dial die Transaction should be implemented pursuant 

to die WJPA procedures or die RLA is widrout ment The Board's predecessor long ago held dial its 

protective conditions, nol die WJPA, are die e.-dusive vehicle for implementing approved ttansactions " 

Similarly, ARU's claim dial Amcle I , § 2 oi NewJ^orkDock reqmts die presenation of iill collective 

25 Lg.m Dtsoa-ichers. »Jie Supreme Court recogmzed tiiat if tiie RLA processes apphed, "rail camer consohdations 
would be difficult, ifnot impossible, to achieve " 499 US at 133 
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bargammg agreement temis is conttary to established law (see Rebuttal. Vol 1 at 639-50) ARU's 

contentions are designed solely to frtisttate and delay die implementation of dus Transaction 

VII ENVIRONMENTAL CONDITIONS UNDER AN EIS ARE SUBJECT TO THE 
SAME STANDARDS AS OTHER CONDITIONS, AND THE BOARD SHOULD 
NOT IMPOSE CONDITIONS THAT WOULD CHANGE OR POSTPONE THE 
APPLICANTS' OPERATING PLANS OR REQUIRE SUBSTANTIAL 
EXPENDrrURES FOR SPECIAL MITIGATION MEASURES IN ORDER TO 
MITIGATE DISCRETE, LOCALIZED ENMRONMENTAL IMPACTS 

The proposed Transaction, besides bemg procompetitive and otiienvise promotive ofdie public 

interest from a "ttansportation- standpomt, is also pro-environment The Application's Environmental 

Report demonsttated. and die DEIS found, dial die Transaction would bnng systemwide enviromnental 

benefits and had no sv^emwide adverse environmental impacts Yet die DEIS appears to seek remediation 

and mitigation for all local enviromnemai impacts mvolved m die Transaction, widiout full consideration of 

die impact on tfie ven- operating plans which are to bnng aboul tiie Transaction s publ.c mterest benefits and 

die svstemwide environmentd gains This approach ofdie DEIS (and of manv commenting parties) ignores 

the settled meaning and mterpretation oftiie National Enviromnental Policy Act (NEPA) and tiireatens 

grossb to compromise tiie benefits ofdie Transacuon In some instances die proposals made by opponents 

10 die Transaction, such as tiie City of Cleveland, would result m a meltdown of east-west ttaffic fiows vvhich 

today account for over 80 dailv freight trains passing dirough Cleveland on Conrail s lmes 

» * • * * * 

The basic pnnciple underlving NEPA, 42 U S C § 4321, is dial federal agency actions dial may 

have sigmficant enviromnenta! impacts should not be effected m ignorance of diose enviromnental impacts 

Thus, die potentia! enviromnental impacts of dus Transaction must be called clearly and plamly to die 

attention oftiie Board members before dieir fmal decision is made, so dial diey may balance die benefits of 

die proposed Transaction (both "uansportation" and environmental) agamst any enviromnental impacts from 

die Transaction Just as die Board is not to devote itself smgle-mindedly to its ttansportation mission m 
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Ignorance oftiie environmental consequences,'* die Board is not to devote itself smgle-mmdedly to avoidmg 

discrete, locahzed environmental mipacts One ofdie reasons for die Board's very existence is to emiure tiiat 

mterstate commerce is not unduly impeded by localized mterests If die Board were to accede to demands 

to prevent even localized envirormental impact, eidier bv rerouting die ttams to anodier line or demandmg 

odier speaal measures tiiat burden rail ttansportation, die Board would eviscerate die Commerce Clause of 

tiie Constitution (and Congress' enactinents under it), and die national rail network could be reduced to an 

mefficiem agglomeration of locai ral lmes, each subject to die dcjQcto control of die local political entity 

tiirough which It passes Notiung m NTPA requires tiie Board to disregard its fundamental stamtory mandate 

in title 49 ofdie Umted Stales Code m tius manner Nodung m NEPA overtides 49 USC § 11321, 

reenacted by Congress m 1995. which gives die Board exclusive junsdiction over rail combmations and 

expresslv stales dial such combmations may be earned out "widiout die approval ofa Stale audionty " 49 

U.S.C § 11321(a) The Board must ofcourse evaluate die localized impacts expected to result from die 

Transaction, gring due consideration to die commenis of communities submitted lo die Board, bul it is die 

Board's duty to take a broader view and sene die interest ofdie pubiic as a whole 

1 Where as Here, die Board Has Prepared an Environmental Impact Suitement Radier Than 
an Environmental Assessment, die Board Does Nol Have To Mitigate Every (or Any) 
Localized Environmental Impact 

In pnor rail combmation cases, an Environmental Assessment ("EA") was prepared The presem 

case represents die first time tiie Board (or its predecessor) has prepared an Env ironmenlal Impact Statemem 

("EIS") m a rail combmation case The EIS and EA processes are fundamentally diflerem These differences 

are expiamed in detail m CSX's Comments on die DEIS, subnutted to die Board on Febman 2, 1998 

The purpose of prepanng an EA is to detennine whedier die action contemplated mav have a 

sigmficant adverse enviromnental effect If die EA reveals tiiat tiiere may be any such effect, die agency must 

either prepare a full EIS or mitigate die potential effect to die level of msigmficance See. e.g , Cabinet 

26 The process employed to dale by tiie Board s Section of Enviromnental Analysis ("SEA') clearly guarantees tiiat tiie 
Board will noi overlook any environmental issue 



Mountains Wildemess Scotchman's Peak Grizzly Bears v Peterson. 685 F 2d 678, 681-82 (D C Cu 1982) 

But whete, as here, die STB prepares an EIS, it has no cortespondmg obligation to mitigate every (or any) 

environmenu : impact The preparation and consideration oftiie EIS is all dial is reqmred to satisfy- NEPA's 

mandale As die Supreme Court has expiamed, "|ilf tiie adverse environmental effects oftiie proposed action 

are adequatelv identified and evaluated, die agency is not constrained by NEPA from decidmg odier values 

outweigh die environmental cosls " Robertson v Methow Valley Citizens Councd, 490 U S 332, 350 

(1989)^' 

Although die DEIS recites die differences between die two processes, die DEIS nonetiieless 

recommends a mitigation measure for every adverse local impact determined lo be significant A number 

of tiiese mitigation measures would require CSX or NS lo modify substanuaily dieir operating plans Odier 

preliminan recommendations would require CSX or NS to expend substantial sums of money for grade 

crossmg improvements (vvhich have long been recognized lo be die responsibililv of federal, slale and local 

govemments. nol tiie railroads) and for otiier improvements and programs The ven real danger of erodmg, 

ifnot eompletelv eliminating, die public benefiis ofdie Transaction is heightened bv die fact dial a number 

of local entities have asked for mitigation measures w hich go even bey ond diose recommended in die DEIS 

The EAs prepared in BN SF and UP .SP had to provide for mitigation of all significant 

environmentil! impacts because die ICC or die Board wished lo avoid extending die procedural schedule for 

preparation of an EIS The EAs were dius nol drafted lo faciliiaie die balancing of benefiis and 

environmenul impacts which is die hallmark of die EIS process Here, however, where die effect of a 

mitigation measure might reduce materially die public benefiis oftiie Transaction, die Board should balance 

27 The LIS process does not "require agencies to elevate environmenuil concems over other appropnate 
wnsiderauon " Baltimore Cas and Electnc Co v Satura! Resources Defeitse Councd. 462 U S 87, 97 (1983) (citing 
Strikers' Bay .Xeighhorhood Council v Karlen. 444 U S 223. 227 (1980)) Ratiier, tiie EIS process mandates tiiat 
federal agencies "balance a proiect s economic benefits against its adverse environmental effects " Hughes River 
H ater.shedCon.,enanc^ v Glichnan. 81 F 3d 437, 446 (4th Cir 1996) Once a federal agency identifies and evaluates 
the adv erse environmental eflects of a p: jposed action, NEP As goals are satisfied Simmons v United Stales ^rmy 
Corps ofEnemeers. 120 F 3d 664, 666 (7tii Cir 1997) 
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the asserted local impact against die pub.ic benefits of die Transaction and detennme whedier die hann 

justifies the cure CSX beheves dial m virtually all cases i . will not It will never be justified where die 

alleged "cure" requires harming •he earners' operating plans 

Although CSX and NS were disappomted dial die Board rejected die Applicants' proposed 

proced-aral schedule m favor of a longer schedule dial would more easily accommodate die preparation of 

an EIS. die prolongation of dial schedule to prepare an EIS radier dian an EA now provides die Board much 

greater fiexibility m detemumng whetiier and how to tteat local environmental impacts Among odier 

benefits, tiiere will be no need for die Board to conduct any mitigation studies after its final decision or to 

forbid ttaff.c mcreases pending completion of anv mitigation plans That was die posttue diat d-.e Board 

found Itself m UP .SP under an EA once it identified potentially sigmficant local impacts m Reno, NV, and 

WichiUt KS 

2 h-. die Balancmg Process. Local Environmental Impacts Should Be Weighed Against die Great 
Transportation Benefiis and Svstemwide and Local Environmentd Benefits ofdie Transaction 

The great "ttansportation" benefits oftiie Transaction have already been descnbed in die Application 

and Rebutud and have been reviewed in Part I above They involve die introduction of much additional rail 

competition, extensive new smgle-lme senice, and enonnous sav mgs In addition, die DEIS has correctiy 

concluded dial numerous systemwide environmenlal benefiis would flow from die Transaction Altiiough 

tiiese bcnefitii do not receive die extended discussion in die DEIS dial localized impacts receive, die Board 

should afford diem die substanual and conttollmg weight diey desene m makmg its decision These 

benefits - m die areas of safety , ttansportation, air quality and energy consumption - were descnbed m die 

Enviromnental Report (Vol 6A oftiie Application al 70-78). and m tiie CSX DEIS Comments at 22-27 Just 

as important no systemwide adverse effects have been identified It is beyond dispute dial freight is moved 

by rail more safeK and witii less aiergy consumption and air pollution dian by ttuck, and dial die Transaction 

will greadv sttengnhen rail's competitive position agamst ttucks tiuoughout die East (over one milhon 

mtemiodal contamers or ttailers per year are predicted to divert to die rail system) Il would dius be conttary 
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to the public mterest to impose burdensome conditions on approval ofdie Transaction, ostensibly m die 

name oftiie aiviromnem, which would set back railroads m competing witii ttucks for fre.ghi busmess and 

dius ehmmate die transportation and environmental benefits of tiiose d.vers.ons 

It should also nol be overlooked diat where ttaffic will be rerouted to one rail lme because ofdie 

Transaction on Day One (die day on which CSX and NS will implement dieir operating plans) diat same 

amount of ttaffic will be rerouted from anodier lme The total quantum of local impacts wdl dius not be 

greater on Day One, diey will simply be disttibuted among die line segments differendy The local benefits 

along die lme segments diat will expenence decreases m rail ttaffic are not descnbed m die DEIS, but dus 

balancing should not be ignored by die Board It is a fact of life dial die mdividual residents and 

neighborhoods along Conrail's Lake Shore Line in Cleveland, for example, who will benefil from die 

rerouting of ttams from die I ^ e Shore Lme to Conrail s Short Lme, have not flooded die Board widi letters 

m support oftiie Transaction The letlers have come from diose residents near NSs Nickel Plate 1 me m die 

westem Cleveland suburbs and some from residents near die Short Line who will expenence die mcreased 

ttaffic Vet, in balancing die benefits and impacts ofdie Transaction, diere is no basis for discountmg die 

benefits to tiie persons who will expenence decreased ti affic when weighing die impacts on die persons who 

will experience mcreased ttaffic The reality of Amenca s rail and highway systems is dial diey emer 

thousands of communities and move freight and passengers dirough die backyards and frontyards of 

countiess residences and businesses The Board, m balancing tiie impacts on tiiese local mterests, must reject 

tiie proposals oftiie City of Cleveland and odier like mterests dial promoie one back-yard over anodier while 

Ignonng or glossing over die severe negative impacts dial dieir proposals would have on die national 

transportation svstem Unlike die Board, such proponents are not responsible for enforcmg die national 

ttansportation goals and policies 

Of course, die operating plans contemplate tiiat die total volume of rail ttaffic will mcrease m the 

vears following conuol as die ttansportation benefits of die Transaction lead to die diversion of freight from 

28 Nor have motonsts and residents along mtersuite highways who will benefit from reduced mick traffic spoken up. 
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ttuck to ' • but as e.icplained above, tiie adverse c vironmental impacts of mcreased rail ttaffic will be more 

than offset by the benefiis of decreased tiack traffic 

As set forth above m Part I, tiie "smgle and essential standard of approval is dial die [Board] find die 

(Transaction) to be consistent widi tiie public mierest" UP CNW at 53, accord UTSP at 98 Thus, 

conditions should not be imposed by die Boaid unless tiiey are necessary to ensure dial the Transaction 

presenled to tiif Board, viewed as a whole, is m die public mterest CSX submits dial, given die substantial 

trarisportation benefit; and svstemwide environmental benefiis of d-.e Transaction, die Board would be 

justified m concluding tiiat no mitigation of local env ironmental inipartii is w ananted, as die aggregate of all 

die local environmental impacts dial mav result from die Transacuon does nol come close to outweighing 

the benefits of die Transaction Nevertiieless, where local impacts can be mitigated witii reasonable 

nonmvasive measures (nieasures which do not interfere witii die operatmg plans), CSX does nol object to 

undertaking such muigation, as CSX's DEIS Commenls and its settlement widi East Cleveland make clear 

3 Because a Rail Contro! Transaction Affecis Rail Operauons Which Are 
Conducted on an Existing Pnvate lnfrastai:lure and Wbich .Are Comprehensively 
Regulated To Protect die Public Against Unacceptable .;nvironmenial Impacts. 
dieBoard Should Not Reduce the Public Benefits ofdie Transaction bv Ordenng 
Special Mitigation Measures for Even Locali'.ed Impact 

The env .ronmrntal review of a railroad control ttansactton is quite unlike die usual subject ofan 

EIS - tiie construction of a new facilm eitiier by tiie federal govemment or widi federal funding or federal 

permit approv al A railroad contiol uansacuon, m conttast. involves a:, extensn e network of existing pnvate 

infrastructure When ,•. new facility is proposed lo be constructed, tiiere are real choices lo be made among 

competing land uses and altemativ e designs Miti^ ation measures are usually appropnate lo ensure dial when 

die statiis quo land use is changed, die design ofdie projecl wul disrupt die existing environment as little as 

possible In a railroad conttol ttansaction. however, only existing mfrastructiue is at issui, all die land is 

alreadv dedicated to raihoad uses (here widi die mmor exception of die construction ofa limited number of 

short connections and some yard improvements) Land uses adjar em lo die existing rail infrastrtjcttue almost 

certamh postdate tiie radroad. die existing environment dius mcludes die rail activity Aldiough die level of 
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ttaflfic mav change on certam hne segments or al particular facilities as a result oftiie ttansaction, ttain traffic 

fluctiiaticns .are routine occurtences and are not ordinaniy subject lo any federal review or approval ^ The 

circumstances under which mitigation is appropnate m rail combmation cases is tiius much more limited 

Furdiennore, limuations on die number of ttains and umes of operations as proposed by vanous 

local mterests would be destmctive oftiie national rail freight and passenger network, would superfluously, 

unneceŝ anK and imperfectK cohabit widi comprehensive regulation from odier Federal and state agencies, 

and would result m a patchwork of peculiar, localized regulation hi contrast to such a localized view. 

Federal regulations cover all die areas addressed tiirough the Boarrl's environmental review process, mciudmg 

rail safely , vehicle safett and delay al grade crossmgs. passenger rail safely , iransportation of haz,ardous 

matenals. air emissions, and noise emissions The Board is nol die pnmary regulator of tiiese matters and 

us contact witii tiiem is neressanK episodic, incident to its own p imarv responsibilities The Board can rest 

assured dial widiout anj: special mitigation measures targeted at die local effecis of increased traffic on 

pamcular lme segmenls or at particular facilities, die public will be proiected bv die existing regulatorv and 

funding framework Indeed, if die Boai'd were lo impose mitigation widi respeci to matters subject to 

priman regulation bv otiier federa! or stale agencies, tiie Board would inappropnatelv mtrudc on die 

lunsdicuon and pnonties of those agencies 

29 .See DV.\> Vo! 1 at 1 -10 The level of freight U-afTic on an\ given rail lme or at anv given facilitv vanes tiuough tiie 
years'. so-:ietmies greativ . with shilts in tiie ongm and destination of shipments, the overall level of economic activitv , 
shipper plant ciusmg-̂  and openmgs. ampeution from otiier raihoads, development of subsutute producLs for tiiose 
shipped bv existing rail customers, competition from tnicks. and other factors 

3ti An analogv mav be useful When a new mterstate highwa\ is proposed to be ctmstrucled, an EIS is prepared That 
FIS ctinsiders a vanetv of potenual impacLs, mcluding destrucuon of natuial resourees, changes m iand use. and local 
air noisc and transportation eftects lxx;al communities can maKe their views knovvn 1 he federr' •v-mment mu-st 
weigh all tiiese laciors in makmg the unportant decision whether to build tiie new highwav cuio >o '.vhf.re Once tiie 
decision to prcvced is made, however, it would be considered an absurditv for anv conur ly al'-r tie route lo be 
permined to cap the number of vehicles which could use a particular section of tiie highwav ot to shut dovT. the highway 
dunng certain hours The unp .-nmssible burden on mterstate uavel would be unmediatelv apparent The decision to 
construct the mterstate rail netw ork was made m the i 9th cenmn and the earh v ears of tiie 20tii centun The 
commitment of resources to tiiat network was made a hundred vears ago, and there is ro going back There : an be no 
other raii neUvork as we approach tiie 21 st centun The burden on interstate commerce from a local commumty 
blocking tiie t-ee n,.w of intei-staie rail ti-affic over tins network would be just as impermissible as blockmg an mlerstate 
highwav The pubhc would suffer from the mfcnor rail semce. altiiough tiie cause oftiie problem might not be as 
obvious a-s suddenlv commg upon r roadblock on an mterstate highway 
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(a) The Board Should Nol Modify or Postpone Implementation of Applicants' 
Operating Plans 

Not onlv IS Board management of railroad routing decisions unnecessary to proteci the public, that 

management would very likely harm die public The CSX and NS operating plans have been careftdly 

designed to maxinuze die effiaent use ofdie CSX and NS mterstate rail networks for die benefil of shippers 

and the economy m general Capital improvements have been designed and constructed to provide the 

capacity required for these operating plans CSX's and NS's ongoing mtegration planning is designed to 

achieve the safe, seamless implementation of these operating plans The Board v.o-oid jeopardize this 

ttansition to posi-"Day-One" operations and the national rail movements if it were to impose conditions that 

substimtially modify die Operating Plans " CSX cannoi overstate die ;enous harm to die pubhc interest diat 

coidd be caused bv the imposition of such conditions -potential paralysis ofthe Eastem rail network with 

potential devastating effects on senice, jobs and die communities along the rail network As amply 

evidenced bv the .ecenl difficulties in die UP service lernton , localized prcblems expand geomeincally in 

an integrated rail svstem, the resultant negative impacts are not limited to the railroad s pocketbook but are 

shared bv numerous businesses and communities and their employees and residents 

CSX and NS will succeed after die Transaction ifthey can move freight efficiently (quickly, reliably 

and cost-eflectivelv), and tiiev will fail ifthey carmot In order lo maximize efficiency, railroad management 

must make a mynad of decisions, mcludmg ttam routing and scheduling, arrangements for picking up and 

dehvermg cars, strategies and locations for blocking cars and building tta^jis, and coordinating mterchange 

pomts 'fhe rail netw ork w orks well only if diere is die flexibility to adjust tiiese decisions to meet changing 

ttaffic flows and customer needs, and other vanables If amficial restiictions are built mlo die CSX ana NS 

31 The DEIS recommends two such conditions -- a 15-mmute passenger/freight tram separauon rule which would 
severely resmct CSX s planned semce on its cntical AUantic Coast Senice Route along tiie 1-95 comdor, and uie 
Imiiuuon on traffic through Ene, PA, pendmg constiiicuon of an altemaUve route which would severely restiict NS's 
plannec st,-vicc on its new .Southern Tier route to tiie North Jersey SAA Some parties, most notabb' r'le City of 
Cleve.and a.id the Four Ciues Consortium of northwestem hidiana, have also requested sigmficant m>-difications to tiie 
operatmg pla.. These requested conditions would senously impede access m and out of Chicago, ti.rough Cleveland --
the cnti<-ttJ ccnterpomt of the Conrail "X" -- and in and out ofthe New York City area 
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mterstate rail networks (such as Umits on tiie number of ttams on a hne each day or prohibitions on operating 

dunng certam hours or widun so many mmutes of a passenger train), die rail managers will lose flexibdity 

and tiie rail network will lose capaaty, producmg a less effiaent rail sy.tem, wtdi die resultant loss of rail jobs 

and die negative impacts on die environmem from die diversion of time-sensitive freight to ttucks This 

means that (1) if a Board condition burdens one railroad ofthe two more greatly, it will be prevemed 

from competing effectively v^th the other, thereby adversely affecting the procompetitive benefits of 

the Transaction, or (2) ,f the conditions affect CSX and NS equally, they would have to route the 

freight by slower and/or more circuitous routes (leading to poorer senice and an increase in energy 

consumption and air emissions on a systemwide bas.s) It also means that CSX and NS will lose 

business to tmcks. ehmmating tbe economic benefits ofthe Transaction as well as increasing energy 

consumption, air emissions, and fatal and cnppling accidems related to freight transport 

Most importantly, major modificauons ofthe CSX and NS operating plans through the 

imposttion of sigmficam restnctions on tram operations, such as proposed by the City of Cleveland, 

would result m the mehdown ofdie east-west traffic flows that would equal, ifnot surpass, the semce 

disrtiptions occurnng in Houston In th.s case, the degradation ofthe national transportat.on system 

resuhing from such proposals and modifications would be most severely felt in the Northeast and mid-

Atlantic semce terntones 

(b) The Board Should Not Impose Conditions Which Would Burden the Transaction 
with Substantial Expenditures To Mitigate Local Environmental Impacts 

With respeci to proposed mitigations that are not in the nature of restnctions on the routes, 

numbers or schedules of tram operations, but in the nature of direct expenditures for things such as 

upgraded rail/highway crossing wanung devices. raiFrail or rail/highway grade separations, noise 

bamers or special new programs, the proposed "cure" will effect other types of hann, as explained m 

oetail m the CSX DEIS Comments. 
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First, federal law provides that expenditures for rail/highway crossing waming devices and 

grade separations are for the benefit of the pubhc, not the railroads, and should accordingly be bome 

by the public " Collectively, these expenditures in respect of the Transac'm might total many 

hundreds of nullions ofdollars It is inappropnate to burden CSX and NS with these costs when sinular 

costs which arise when other railroads change their traffic levels and pattems are bome by the public 

Changing the rules only for CSX and NS discrinunates against these carriers and puts them at a 

competitive disadvantage against trucks and other rail carriers It would subject the Board to untold 

future requests to "cortect" what are for the most part pre-existing conditions Moreovei, because 

there is an established federal/state regulatory and funding framework for such improvements, the 

Board intrudes on the junsdiction and the pnonties of other agencies when trving itself to devise a 

remedy for every impact It is sufficient for the Board to inform the agencies with jurisdiction about 

the potential environmental impacts of the Transaction so that they can use that information in their 

decision-making 

Second, any limited condition for noise mitigation would unfairly treat similarly situated 

communities dissimilarly, and any expansive condition would be so expensive as to increase the costs 

of CSX and NS to the point of jeopardizing their competitiveness with other radroads and trucks 

Mere importantly, the expansive conditions suggested by some would so distort *he balance of proper 

mitigation that they would have dire results for the nation's economy None of these results would 

sen e the public interest The EPA, in consultation witb the Department of Transportation, regulates 

noise emissions from radroad equipment and facihties pursuant to Section 17 ofthe Noise Control Act 

of 1972, 42 u s e § 4916 EPA has chosen to regulate by controUing noise at the source (locomotives 

and rail cars) and has rejected thc approach of shielding receptors by noise barners Accordmgly, 

32 $ee.eg. C?)A DEIS Comments at 72-73. 86-87 
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railroads do not typically constnict noise barriers " Yet die DEIS and a n-amber of commentors 

recommend nutigation for noise impacts on a number of lme segments, presumably beyond what is already 

required bv federal regulatioa mcltidmg mitigation on one segmeni which is predicted lo canv only 11 ttams 

per day after tiie Transaction It should be noted dial diere are curtentlv over 13,000 miles of rail line m die 

CSX, NS and Comaii svstems that earn 12 or more ttains per day The communities on diose lmes might 

well ask wiiv die Board would require constrtiction of a no.se bamer on one line widi 11 ttams a day when 

diev expenence more frequeni ttam movements - Where mitigation of impacts from a change m a ttaffic 

level would put a communitv in a better position dian one widi a similar preexisimg traffic level, die 

mitigation should not be implemented Nodung m NEPA requires dial preferem.al treatment Mitigation 

should only be considered where necessary to place commumties witii similar levels of ttaff.c after tiie 

Transaction on a level plavuig field Conversely , a condmon dial would require constniction of noise bamers 

along tiiousands of miles of rail line (at a cosl of aboul $1 million, mde for die tvpical 10-foot-tall bamers 

along highwav.) vvould tteat similarK simaled commumties similarlv, bul more lhan eliminate all value from 

the Transaction 

Third witii respect to proposed conditions tiiat would impose what are essentially new regulatorv 

programs onlv on CSX ̂ nd NS. such as proposed new requirements for ttansporting hazardous matenals. 

these conditions w ould also impose substantial costs on CSX and NS m die nature of mcreased persomiel 

costs and possiblv mcreased capital costs which are not bome bv odier railroads or die tmckmg mdustrv 

CSX agrees witii DOT tiiai such conditions are madv.sable because DOT's hazardous matenals regulauom>, 

which appK to all rail camers, adequateh proiect die publ.c DOT-5 at 6-8 Accordmgly. die publ.c mterest 

31 S>. CSX DEIS Comments at 93-6, 40 C F R Part 201 (Noise Emission Standards for Trarisr-ortBtion Equipment; 
bters"S Raitcainers;,47Ped Reg 54107 pec 1.1982) Federal law preempts any mconsistent state or local 

regulation 

14 This recommended mitigation is even more anomalous because it would onlv benefit residents m a tow-n who 
e ^ ^ e h ~ sfle'd^^ tiieir neighbors The DEIS properlv recogmzes tiiat hom no.se may not be mitigated 
Z ^ ^ ^ r l Z T s L r n s to be sounded It grade crossmgs for safetv reasons Thus, tiie only ^ ^ ^ ^ l ^ ^ ^ ^ ^ ^ 
S e formitigatioi. are tiiose located awav from grade crossmgs where hom noise has ^ ^ ^ ^ ^ ° ^ P ° f ^^"^ 
wa?Mde noi" predommates Because hon, no.se ,s louder tiian wavside noise, tiie residentia reconimended for 
mitigation expenence lower levels of noise tiian tiieir neighbors near grade crossmgs 
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IS not sened bv pumng CSX and NS at a competitive disadvantage by subjecting diem alone to expensive 

new regidatory progran-is 

4 Nol Onlv Are Manv of die Proposed Mitigation Measures Umiecessan̂  and 

menuallv Hamiful, Thev Are Also Beyond die Scope ofdie Board's Pohcies as 

to die Use of Ils Conditiomng Power 

•me exercise oftiie Boards power lo require mitigation is consttamed by well-established limitations 

The same standards govem die imposition of all conditions bv die Borttd, whedier directed to die 

transportation, economic, or enviromnental effecis ofdie Transaction See, e_g, DEIS, Vol 1 at 1-10 

However, as expiamed tiirotighout our Comments on die DEIS (see. £ £ . PP 5-7. 13-16), die DEIS fails to 

applv diese standards m a number of cntical respects Moreover, some commemors have improperly urged 

tiie Board to go even bev ond die mitigation recommended m die DEIS Space does not pemut us lo repeat 

our responsive arguments here We wish to emphasize, however, dial die Board should enforce its sound 

precedents not to use its conditioning audionty to remedv preexisting condit.ons ^ In add.t.on, die Board 

should not reach lo .mpose burdensome mitigation measures where alternative remedies are available or 

more nanowlv uulored mitigation would be adequate to protect die public mterest In dus regard, die NEPA 

process under an EIS and die Board's condiiionmg audioniv should nol be used lo rewrite mdustty^ide 

regulations and operating practices related to railwav safetv and operations The Board has recogiuzed dial 

,ls conditioning power may nol be used to effectuate broad restmctunng of die rail mdustty and die 

competitive balance among camers, s_ec. e_ g . BSJUi at 55-56 ll follows a fortion from dus dial it would 

be mappropnate to use die NEPA review process to impose conditions dial fashion broad new safety and 

operatmg rules to vvhich otiier railroads are nol subject and dial would mttude on die regulatory 

responsibilities of otiier federal and;or sute agencies 

land uses that predate the Transaction 
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5 The City of Cleveland's Overteaching Request for Conditions Provides a 
Paradigm of a Case Where die Board Should Reject a Proposed hivasive 
Mmgation When More Nanowly Tailored Remedies Would Be More Effecnve 
and Less Inj uncus to die Public hiterest 

Cleveland is die centerpomt ofdie Conrail "X", die cemer of Comail's vital east-west movements. 

It will become die centerpomt ofdie competitive ttanscontinental movements to and from die gateways by 

CSX and NS The total volume of freight movmg tiuough Cleveland will nol mcrease substantially as a result 

oftiie Transaction The basic allocation of lmes agreed lo by CSX and NS - die Short Lme to CSX and die 

Lake Shore Lme to NS -fumishes die only existmg way m which die two competing railroads can operate 

through Cleveland witiiom crossmg each otiier at grade The Citv of Cleveland has proposed dial die 

allocation of lines be "flipped.- so dial CSX would operale over die Lake Shore Line and NS would operate 

over die Short Lme All parties agree tiial it would be .mposs.ble lo conduct efficient train operations if all 

trams had lo interweave dirough die same rail rail grade crossing at Berea, OH. soutiiwest ofdie City of 

Cleveland Accordinglv. die C.ty of Cleveland has proposed dial CSX and NS constmct a massive rail 

"flyover- at Berea and associated construction dial would cosl somewhere in die range of $172 million by 

the City's own. presumably consenalive. estimates Apart from tins enomious oul-of-pockel cost, 

constmcl'on of tins flyover would lake up to two years, dunng which implementation oftiie CSX and NS 

Operating Plans would eidier be severeiv disrupted or entirely postponed, and would impose on Berea a 

massive structure witii its own environmental impacts, botii dunng consttuction and pennanenlly Al a 

nummum tius constmcnon would result m dus main east-west comdor bemg shut down for eight hours per 

dav durtng die constmction penod. causmg a meltdown of east-west traffic flows m dus 80-plus daily ttam 

route Such a response to limited local environmenta! impacts m Cleveland is entirelv unwartanled, 

panicularh where die Board has undertaken to prepare an EIS and has no obligation to miugate mto 

insignificance every local impact, sigmficant or odierwise 

Although die City's Comments on die DEIS (at 6) suggest dial die rail lme routes it favors are 

entirelv industiial and dial die routes CSX and NS propose to operate over are entirely residential, dus is 
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simply not ttue All of die rail hnes dirough Cleveland pass dirough a mix of mdusttial, commercial, 

institutional and res.dential areas ̂  Rail freight, mcludmg hazardous matenals. safely moves dirough 

Cleveland todav and will do so after die Transaction TTie Cly is protesimg die safely nsk of addmg about 

40 ttams per dav to die Short Lme dirough certain of Cleveland's residential neighborhoods and Umversity 

Circle But die same amount of uaffic is presentiy moving over tiie Lake Shore Lme dirough otiier Cleveland 

residential neighborhoods and close to its downtown busmess disttict Moreover, dus level of ttam traffic 

IS far from unusu^ ITiere are tiiousands ot miles of rail hne m die CSX. NS and Comaii systems, ttaversmg 

aties, towns and mral areas, over which 40 or more ttains a dav operale Such tram movements are common 

Ihroughout all oftiie major metropolitan areas l.ke Cleveland dial Conrail senes todav Comprehensive 

federal regulation and industn practices ensure dial die nsk of an accidem widi senous consequences lo any 

resident of Cleveland is extremely smal! 

In addiuon. diere will not be a s.gnificant increase in die number of Cleveland residents who will 

expenence ra.1 no.se Moreover. CSX has proposed to undertake direct m.t.eat.on of mcreased no.se along 

the Short L.ne Takm :̂ Cleveland's own figures, die number of Cleveland res.dences wartanung noise 

nutigation under CSX s and NS s operating plans is 154 or 173 (dependmg on whedier an NS alternative plan 

IS implememed) and die number under Cleveland's altematives is 25 or 84 (depending on whetiier its 

Altemative One or Altemative Two is implemented),'- a difference of beiween 70 and 150 res.dences CSX 

respectfullv submits dial die mcrease of noise at 70 to 150 res.dences to levels pemi.tted by federal regulation 

and presently expenenced by people elsewhere .n Cleveland and m manv odier commun.ties tiuoughout 

t ^ S X O p X Plan̂  and of uie Lake Shore Lme (which will expenence a decrease m tiaff.c unde: tiie CSX 

Operaung Plan) 

cn ocv v,»i,̂ v..c that Cleveland overstates tiie diffaential Ui noise unpacts because 

noise levels under its routing Altematives 
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I 
i Amenca does not justify die exttaordmary relief Cleveland seeks, which would burden die national rail 

system - and die City's neighbormg mumcipalities 

Rather, die cortect approach is to direcdy mitigate die noise impacts on diose Imuted number of 

residences Despite its general misgivmgs aboul noise nutigation noted above, CSX has proposed to 

undertake direct mitigation of mcreased no.se along die Short Lme " The benns and low noise walls 

proposed bv CSX would substantially reduce die amouni oftime residents are subjected to wheel/rail noise, 

and die proposed landscapmg would help compensate for die locomouve noise ; at cannot be mitigated. 

Although Cleveland has dismissed die proposal because it does not reduce noise on die Short Lme to pre-

Transaction levels, dial is nol die conect standard for die board to follow m die general public mterest 

Moreover, CSX is willing to consult widi Cleveland about altemative direct noise mitigation proposals 

Cleveland's neighbor to die east, die City of East Cleveland, where a preponderance ofdie most 

affeaed residences exisu agrees widi CSX dial die impacts from reroutmg tram traffic from die Lake Shore 

Lme over tiie Short Lme are best addressed bv measures tiiat would directiy mitigate tiie impacts and improve 

odier aspects of life m die commumly CSX and die City of East Cleveland recendy entered mlo an 

agreement bv which CSX would (1) mitigate die noise impacts to die approximately 120 residences which 

abm die Short Line dirough a combmation of bertns or low walls and landscapmg and sound msulation m 

die affected houses. (2) provide fundmg to die City 's police, fire and senice departments to assist diem m 

respondmg to rail-related (and odier) emergencies, and (3) work cooperatively widi die City to provide job 

and economic developmem opportumtit̂ s CSX behev es tiiat tiiese measures are aopropnate because die City 

^8 It should be noted tiiat vehicle uafiBc delay resulting from rail operations is not a scnous problem in Clevcla.nd, 
eitiier at present or afkr tiie Transacuon under any oftiie proposed operating scenanos Because Cleveland aiways 
been extremelv unportant to rail transport, tiie mvestment has been made tiirough tiie years to grade-separate most of tiic 
rail infrastructure 
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of East Cleveland will expenence a significant increase m ttaffic as a result of die Transaction, and diere .ire 

no rail lmes m dial City dial will expenence conespondmg decreases m ttaffic " 

As part of developmenl of a nutigation plan, die Mayor oftiie City of East Cleveland and his semor 

safety, fire and otiier offiaals inspected die Short Lme to better appreciate die proposed ttam operations and 

tiie relationship of tius hne witii tiie surtoundmg commumly The Mayor organized a town hall meeting widi 

over 150 participa.nts, formed a citizens' advisory group and engaged die City Council to assist m craftmg 

the City's position on die propcsed operations and desired mitigation CSX's Chairman and otiier CSX 

offiaals visited witii die Mayor and his City Council and an agreemeni was achieved dial senes die mterests 

ofdie res.dents along die Short Lme and promotes otiier leg.timate civ.c goals 

East Cleveland pomts die proper d.rection to go The camers" operating plans should not be 

compromised or frustrated In East Cleveland's light, die Board should take die reqmsue hard look at die 

environmental impacts of titie Transaction in the Cleveland area CSX is confideni dial die Board will 

conclude tiiat direct mitigation can substanuaily cure or compensate for die impacts, and dial die proposed 

rerouling would cause more problems lhan it solves 

As noted above, odier mitigation measures dial would have similarly mvasive and dismptive 

consequences have also been proposed, botii in tiie DEIS and bv commentors such as die Four Cities 

Consortium Similarlv. no persuasive case has been made oul for any of tiiese otiier burdensome m.tigation 

measures The Board should similarly reject lhem 

VIII . CONCLUSION 

The .Application should be granled as sought, the Related Applications oftiie Applicants should 

be granled. and al! Responsive Applications should be denied No conditions should be imposed odier dian 

NeM York Dock and die otiier standard labor-protective provisions contemplated by die Application, and die 

39 For a particularlv plam-spokcn account of certam events which followed tiie settiement by East Cleveland, see tiiat 
Cits-spTtssre.\e&se.--AfayorH'hiie Retaliates Against Mayor Onunwor for Supportini, CSX Deal,"¥eh 18, 1998,m 
Appendix B 
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conditions contemplated by die NTTL Settlement wiUi respect to Board oversight Certam additional relief 

should be granted as necessary so diat certam ofdie activities contemplated by dial Settlement may take 

place 

Proposed findmgs and a proposed order unplementing die foregomg are attached as Appendbc A. 

RespeaSiilK' Isubnutted, 

MARK G. ARON 
PETER J. SHUDTZ 
ELLEN M. FITTZSIMMONS 
CSX Corporation 
One James Cenier 
901 East Cary Stteet 
Richmond, V A 23129 
(804) 782-1400 

P. MICHAEL GIFTOS 
PA'JL R. HITCHCOCK 
D O U G I J V S R. IVLOtWELL 
NICHOLAS S. YOVANOVIC 
CSX Transportation, Inc 
500 Water Stteet 
Jacksonville, FL 32202 
(904)359-3100 

DENNIS G. LVONS 
RICHARD I.. ROSEN 
MARV GABRiELLE SPRAGUE 
PAUL T. DENIS 
DREW A. HARKER 
SUSAN T. MORITA 
SUSAN B. CASSIDY 
SHARON L. TAYLOR 
HELENE T. KRASNOFF* 

(*A/tnuaKl in NT only) 

Arnold & Porter 
555 12tiiStreet, N W 
Washington, D C 20004-1202 
(202)942-5000 

SAMUEL M. SIPE, JR. 
BETTY JO CHRISTIAN 
TIMOTHY M. WALSH 
DAVID H. COBURN 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, N W 
Washmgion.DC 20036-1795 
(202) 429-3000 

Counsel for CSX Corporation 
and CSX Transportation. Inc 

Febman 23, 1998 

48 



CERTIFICATF OF SERVICE 
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