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APPENDDw A 

APPI ICANTS' PROPOSED FINHINCS AND ORDER 

FINDINGS 

In Fmance Docket No 33388, we find (a) diat die acqmsition and exerdse of comrol of CRR 

and CRC by CSX and NS, and the resuhing joim and common control of CRR, CRC, NYC and PRR, 

through the proposed Transaction is within the scope of 49 U S C § 1 1323 and is consistent with the 

public interest, (b) that the Transaction will not adversely afiect :he adequacy of ttansportation to the 

public, (c) that no other railroad ir. the area involved in the Transaction has requested inclusion in the 

Transaction, ar>d diat failure to include od'cr ulroads will not adversely aff-ecl the public mterest. (d) that 

the Transaction will nol result in any guarantee or assumption of paymem of dividends or any increase 

in fixed charges except .uch as are consistem with the public mteresi, (e) that mterests of employees 

affeaed by die proposed Transaction do not make such Transaction inconsistent with the public interest, 

and anv adverse eff-ect will be adequately addressed by the conditions imposed herem, (f) that the 

Transaction will not significamly reduce competition in any region or m the national rail system, and 

(g) that the tenns ofthe Transacuon, includmg the tenns ofthe acquisition of CRR stock, are just, fair 

and reasonable to the stockholders of CRR, CSXC and NSC We fiirther find diat the oversight condition 

miposed in this decision is consistent with the public interest We ftirther find that any rail employees of 

Applicants or their rail camer subsidianes alTected by the control transaction authonzed in Finance 

Docket No 33388 should be proteaed by the conditions required by 49 USC § 11326 {NeM York Dock 

ny - Cnntrol - HnxMxv LMstem Disl, 360 I C C 60, 84-90 (1979)), as to the control transaction and 

operating agreemems, M f Q l K A W e s t e i r L R y ^ - Trackage Rights : ^ N , 354 I C C 605. 610-15 
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(1978), as modified m MendgcinciCogst Ry Inc. - Lease and Operate, 360 ICC 653, 664 (1980), as 

to trackage nghts) 

The foregoing findings specifically extend to the following elements ofthe Transaaion m 

FinanceDocketNo 33388: 

a The jomt acqmsition of control of CRR and CRC by CSX and NS, as contemplated 

by the Application, 

b The assigmnem of certain assets of CRC (including without limitation trackage and 

other rights) to NYC to be operated as part of CSXT's rail system and the assigmnem of 

certain assets of CRC (including without limitation trackage and other nghts) to PRR to be 

operated as part of NSRs rail system (colleaively, the "NYC/PRR Assignmems"), with N^C 

and PRR having such nght. title, interest in and othar use of such assas as CRC itself had 

c The entn- by CSXT mto die CSXT Operatmg Agreement and the operation by CSXT 

of the assas held by NYC. the entry by NSR imo the NSR Operating Agreemeni and the 

operation by NSR ofthe assas held by PRR, and the entr> by CSXT, NSR and CRC mto the 

Shared Assas Areas Operating Agreemems and the operation by CSXT, NSR and CRC 

thereunder of assas held by CRC, with CSXT and NSR respectively acquinng the nght to 

c, rate and use the Allocated Assas and the Shared Assas, subjea to the tertns ofthe 

Allocated Assets Operating Agreements, the Shared Assets Areas Operating Agreements and 

otha Ancillar:,' Agreements, as fully as CRC itself had possessed the right to use them. 

d The cominued control by CSX. NS and CRR of NTC and PRR, subsequem to the 

transfer of CRC assas to NYC and PRR, and the common contro. by CSXC, CSXT, NSC, 

NSR. CRR and CRC ofNYC, PRR and the camers each of them controls, 
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e The acquisition by CSXT and NSR ofthe trackage rights listed in Items 1 A and l.B 

of Schedule 4 ofthe Transaaion Agreement, the rights with respea to the NEC listed in 

Item I C of that Schedule, and the acquisition ' y CSXT of the rights provided for by thR 

Monongahela Usage Agreen.snt (to the extent not the subject of a related application 

addressed below), 

f The acquisition by CRC ." om CSXT and NSR, and by CSXT and NSR from each 

other, of certain incidental trackage rights over certain line se iments, as identified in 

Section 3(c) of each ofthe three Shared Assets Areas Operating Agreements, and 

g The transfer of CRCs Stteator Line to NS, all as provided in the Application and the 

Transaction Agreement and the Ancdlary Agreements referted to therein 

We fiirtber find that upon consummation of the authortzed control and the NYC/PRR 

.Assignments, it is consistent with the public interest and necessary for ftie Applicants lo carry out the 

Transaction that NTC and PRR shall have all of such right, title, interest in and other use of such assas 

as CRC Itself had. notwidistanding any provision in any law , agreemei order, document, or otherwise, 

purporting to limit or prohibit CRC's unilateral transfer or assignment of such assas to ancther person 

or persons, or purportmg to aflect those nghts, tides, mterests and uses m the case ofa change in control. 

We ftulher find that upon consummation of the aUl̂ -orized control and the CSXT Ooerati ig 

Agreement, the NSR Operating Agreement and the Shared Assets Areas Operating Agreements, it is 

consistem with the public mterest and necessarv' for the Applicants to carry out the Transaaion that 

CSXT and NSR shall have the nght to operate and use the Allocated Assets allocated to each of them 

and the Shared Assas, including those presently operated by CRC under trackage rights or leases, 

including but not limited to these hsted on Appendix L to the Apphcation (subjea to the tenns ofthe 
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Allocated Asseis Operating Agreements, the Shared Assas Areas Operaling Agreemems and other 

Ancdlary Agreenients) as fiilly as CRC itself had possessed the nght to use them, notwithstanding any 

provision m any law, agreemem, order, documem, or otherwise, purporting to limit or prohibit CRC's 

umlateral assignmem ofits operating nghts to another person or persons, or purporting to affect those 

rights in the case ^ f̂ a change in control 

We ftutbe. find that with respea to die AUocateo Assas and die ass.its m Shared Assets Areas 

consisting of asseis other ihar. routes (including, wiihout limitation, the CRC Exiting Transportation 

Comracts referted to m the Transaaion Agreement) it is consistem with the public mterest and necessary 

for die Apphcams to canv out the Transaction that CSXT and NSR shall have the rtghi lo use, operate 

and perfortn and enjoy such assets to die same extem as CRC uself could, notwithstanding any provisions 

m any law, agreement, order, document, or otherwise, purporting to limit or prohibit CRC's assignment 

ofits ng.hts to use, operale and perfonn and enjoy such assets to another person or persons, or purporting 

to affect those nghts in the case of a change in control 

We ftirther find that the NYC/PRR Assignments are not within the scope of 49 U S C 

§ 10901 

We ftirther fmd that the provisions (a) for a Comaii Transaction Council in the Settlement 

.Agreement, dated December 12, 1997, filed in Finance Docka No 33388, between the National 

Industnal Transportation League and CSX and NS, including the provisions for commumcation and 

shanng of infonnation among CSX. NS and the Council contemplated thereby, and (b) the process for 

addressmg shipper implementauon and service concerns under that Satlemem Agreemem and unda the 

allocauon of Existmg Transportation Contraas in Part II C of that Settlement Agieement, are ' i-=.stent 

with the public interest 
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We fiuther find that to the extent that the ownership interests and control by CSX and NS over 

CRR, CRC, NYC or PRR, or any other matter provided for in the Transaaion Agreement or the 

AncUlan' Agreements referted to therein, may be deemed to be a pooling or division by CSX and NS of 

ttaffic or services or any part of eanungs by CSX, NS or Comaii within the scope of 49 USC § 11322, 

such pooling or division will be m the interest ofbetter service to the public or of economy of operation, 

or both, and will not umeasonably restrain competition 

W- fiulher find that discontinuance of die temporary trackage nghts to be granted to NSR on 

the CRC hne baween Bound Brook, NJ, and Woodboume, P.A, (to be assigned to N\'C and operated 

bv CSXT) at the time and on the terms provided for in the Transaction Agreement and the Ancillary 

Agreements referted to therein, is required and permited by the present and future public convenience 

and necessity and vvill not have any serious, adverse impact on mral and community development 

In Fuiance Docka No 33388 (Sub-No I), we find lhat the proposed operations over the rail 

hne consttuaed pursuant to die exemption that became effeaive under our decision sen ed November 25, 

1997. are exempt fi-om pnor review and approval pursuant > 49 C F R § 1 150 35 

In Finance Docka No 33388 (Sub-Nos 2-7), we find that the proposed operations over the 

rail lines constmcted pursuani to exemption granted in our decision served November 25, 1997, are 

exempt fi-om prior review and approval because such review is not necessary to carry oul the 

transportation pohcy of 49 U S C § lOlOl, the transaction is of limited scope, and regulation is not 

necessarv to protect shippers fi-om the abuse of market power 

hi Finance Docka No 33388 (Sub-Nos 8, 9, 11, 13, 15, 16, 17, 19 and 20 , we find that the 

proposed constmaions and extensions of rail lines, and operations over them, are exempt from prior 

review and approval pursuant to 49 C.F.R § 1150.36 
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In Finance Docka No 33388 (Sub-Nos 10, 12, 14, 18, 21 and 22). we find that the proposes! 

constmaions and extensions ofrail hnes. and operations over them, are exempt firom pror review and 

approval because such review is not necessary to cany out the transportation polic]' of 49 U S C 

§ 10101, the transaction is of limited scope, and regulation is not necessary to protea shippers firom the 

abuse of market power 

In Fuiance Docka No 33388 (Sub-No 23), we find that the relocation of NW's railroad hne 

at Erie, PA is exempt from prior review and approval pursuant to 49 C F R § 1180 2(d)(5) 

In Fmance Docka No 33388 (Sub-No 24), we find that thi ttansfer to CRC of N^"s railroad 

line baween MP 319 2 at Tolleston (Gary), IN. and MP 441 8 at Ft Wayne. IN, is exempi ft-om pnor 

review and approval because such review is not necessary to carry out the transportation policy of 

49 U S C § lOlOl, die transaaion is of limited scope, and regulation is not necessary to protec; shippers 

from the abuse of market power 

In Fmance Docka No 33388 (Sub-No 25), we find that the acquisition of trackage nghts by 

NW is exempi from pnor review and approval pursuant to 49 CFR § 1180 2(d)(7) 

In Finance Docka No 33388 (Sub-No 26), we find (a) that the acquisition and exercise of 

comrol of LD&RT by CSXC and CSX"̂  and the common control of LD&RT, CSXT and otha rail 

cartiers conttolled bv CSXT and'or CSXC is withiri the scope of 49 USC § 11323 and is consistem with 

die pubbc mtaest, (b) that the transaaion will not adversely affect the adequacy oftransportation to the 

public, (c) that no other railroad in the area involved in the transaaion has 

requested mciusion in the transaaion, and that failure to include such railroads will not adversely aff̂ ea 

the public interest, (d) that the transaction will not result in any guarantee or assumption of payment of 

dividends or any increase m fixed charges, (e) that interests of employees affeaed by the proposed 
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ttansaaion d3 not make such ttansaaion inconsistent -with the public interest, and any adverse effect will 

be adequately addressed by the conditions imposed herein, (0 that the transaction v>all not significantly 

reduce competition in ai y region or in the national rail system, and (g) that the terms ofthe transaaion 

are just, fair and reasonable We ftirther find that any rail employees of applicants or their rail car ier 

affiliates aflfeaed by the control ttansaction audiorized in Finance Docket No 33388 (SubNo 26) should 

be protected by the conditions required by 49 U S C § 11326 (NCM York Dock Rv.. - Control -

Brooklvn Ea.stem Dist.. 360 I C C 60, 84-90 (1979)) 

hi Fmance Docka No 33388 (Sub-No 27). we find that the acquisition of trackage nghts by 

NW is exempt from pnor review and approval pursuant to 49 C F R § 1180 2(d)(7) 

In Fmance Docket No 33388 (Sub-No 28), we find that the acquisition of trackage nghts by 

CSXT is exempt from prior review and approval pursuant to 49 C F R § 1180 2(d)(7) 

In Finance Docket No 33388 (Sub-No 29), we find that the acquisition of trackage nghts by 

c s x r is exempt from prior review and approval pursuant to 49 C F R § 1180 2vd)(7) 

In Finance Docket No. 33388 (Sub-No 30), we find that the acquisition of trackage nghts by 

NW is exempt from prior review and approval pursuant to 49 C F R § 1180 2(d)(7) 

In Finance Docket No 33388 (Sub-No 31), we find that the acquisition of a 50 percent 

mterest in .APR bv CSX will nol result in an acquisition of control within the scope of 49 USC § 11323 

In Fmance Docka No 33388 (Sub-No 32), we find that the acquisition of trackage rights by 

N ^ ' is exempt from pnor review aiid approval pursuant to 49 C F R § 1180 2(d)(7) 

In Finance Docket No 33388 (Sub-No 33). we find that the acquisition of trackage rights by 

NV\' is exempt from prior review and approval pursuant to 49 C F R § 1180 2(d)(7) 

In Fmance Docka No 33388 (Sub-No 34), we find that the acquisition of trackage rights by 

F-7 



CSXT is exempt from prior review and approval pursuant to 49 CFR § 1180.2(d)(7) 

In Finance Docket No. 33388 (Sub-No 35). we find that the responsive apphcation filed by 

NYSEG has been withdrawn 

In Finance Docket No 33388 (Sub-No 36). we find that the responsive application filed by 

EJE. Transtar and l&M is not consistent with the public interest 

In Finance Docket No 33388 (Sub-No 39), we find that the responsive application filed by 

LAL is not consistent v^th the public interest 

hi Finance Docket No 33388 (Sub-No 59), we find that the responsive application filed by 

WCL is not consistent with the public interest 

In Finance Docket No 33388 (Sub-No 61), we find that the responsive application filed by 

B&LE is not consistent with the public interest 

In Finance Docket No 33388 (Sub-No 62), we find that the responsive application filec bv 

IC is not consistent with the public interest 

hi Finance Tocket No 33388 (Sub-No 63), we find that the responsive application filed by 

RJCW is not con;istent with the public interest 

In Fmance Docket No 33388 (Sub-No 69), we find that the responsive application filed by 

the State of New York etql is not consistent with the public interest 

In Fmance Docket No 33388 (Sub-No 75). we find that the responsive application filed by 

NECR is not consistent with the public interest. 

Ul Finance Dockei No 33388 (Sub-No 76). we find that the responsive apphcation filed by 

ISRR is not consisient with the public interest 
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In Finance Docket No 33388 (Sub-No 77), we find that the responsive apphcation filed by 

IORY is not consistent with the public interest. 

In Finance Docket No 33388 (Sub-No 78), we find that the responsive application filed by 

AA is not consistent with the public interest. 

In Finance Docket No 33388 (Sub-No 80), we find that the responsive application filed by 

W&LE is not consistent with the public interest. 

hi Finance Docket No 33388 (Sub-No 81), we find that the responsive apphcation filed by 

CN and GTW is not consistent with the public interest 

In Finance Docket No 33388 (Sub-No 83), we find that the notice of exemption filed by 

GTW IS moot. 

In Dockas .AB-55 (Sub-No 551X) and AB-167 (Sub-No 1181X), we find that the 

abandonmeni b> CSXT and CRC of railroad lines known as the Danville Secondary Track between MP 

93 00-/- at Pans, IL, and MP 122 00+/- at Danville, IL, is exempt from prior review and approval 

pursuant to 49 C F R § 1152, Subpart F 

In Docka AB-290 (Sub-No 194X), we find that the discontinuance by NSR of railroad lines 

between MP SK-2 5 near South Bend, IN, and MP SK-24 0 near Dillon Junction, IN. is exempt from 

pnor review and approval pursuant to 49 C F R § 1152, Subpart F 

hi Dockei AB-290 (Sub-No 196X). we find that the abandonment by NSR of railroad lines 

between MP TM-5 0 in Toledo, OH. and MP TM-12 5 near Maumee. OH, is exempt from priot review 

and approval b'icause such review is not necessary to carry out the transportation policy of 49 U S C. 

§ 10101 and the Transaction is of linuted scope. 
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In Docka AB-290 (Sub-No 197X), we find that the discontinuance by NSR ofthe Toledo 

Pivot Bndge between MP CS-2.8 and MP CS-3 0 near Toledo. OH, is exempt from pr.or review and 

approval pursuant to 49 CFR § 1152, Subpart F 

We find on the basis ofdie final Envuonmental Impaa Statement issued in this proceeding that 

this action will not result in any significant advase environmental impaas on a systemwide basis and that 

its approval will result in environmemal benefits, including the consen/ation of enag>' resources, on a 

systemwide basis 

We find that changes in traffic levels resulting from this action will cause beneficial 

environmental eff"eas m some local areas and will cause adverse environmentai effects in other local areas, 

depending on whaher traffic levels are decreasing or increasing We find that the adverse local 

environmental efl'ects do not outweigh the beneficial transportation and system-wide and local 

environmental effects ofthe Transaction 

We find that to the extent that there are significant adverse local environmental impacts 

resulting from the proposed Transaction, mitigation of these impaas is wartanted only where the costs 

and burdens ol lhat mitigation would not impair the implementation ofthe Transaction or significantiy 

reduce the operational efficiencies and other public irterest benefits justifying our approval of the 

Transaction 

We further find that the conditions set forth in Appendix _ wth respect to environmental 

mitigation are consistent with the public interest and that no other conditions relating to environmental 

unpaas or environmental mitigation are necessary to make the transactions authonzed in this proceeding 

or the embraced proceedings consistem with die public interest or widi the National Environmental Policy 

Act 
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We find that the proposed constmaion projeas and abandonments, as conditioned in this 

decision, wUl not significandy affea the quality ofthe human environment or the consen/ation of energy 

resources 

We ftirther find that all other conditions requested by any party to this proceeding and/or 

embraced proceedings but not specifically approved in this decision are not in the public interest or not 

necessary in the pubhc interest and should not be imposed 
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ORDER 

It is ordered 

1 hi Finance Dockei No 33388, the Apphcation filed by CSXC, CSXT, NSC, NSR, 

CRR and CRC is approved The Board expressly reserves jurisdiaion over the Finance Docket 

No 33388 proceedmg and all embraced proceedings in order to implement the oversight condition 

imposed in the Board's decision and. if necessary, to impose further conditions or to take such other 

action as may be warranted 

2 Ifthe Applicants consummate the approved Transactioa they shall confirm in writing 

to the Board, within 15 days after consummation, the date of consummation, such notice shall be 

given both as to (a) the assumption of conttol over CRR and CRC by CSXC, CSXT, NSC and NSR 

and (b) as to the "Closing Date" provided for in the Transaction .Agreement contained m the 

Application WTiere appropnate. Applicants shall submit to the Board three copies of the joumal 

entries recording consummation of the Transaction 

3 / notices to the Board as a resuh of any authorization shall refer to this decision by 

date and docket number 

4 No change or modification shall be made ui the terms ard conditions approved in the 

authonzed Application without the pnor approval ofthe Board 

5 The approval granted hereby expressly includes, without limitation, the following 

elements ofthe Trar.iaaion as defined m die Transaaion Agreement (and the Ancillary Agreements 

therein referted to) and the .Apphcation 

a The joint acquisition of control of CRR and CRC by CSX and NS, 

b The NTC/PRR Assignments. 
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c The entry by CSXT into the CSXT Operating Agreement and the operation by 

CSXT ofthe assas held by NYC, the entry by NSR into the NSR Operating Agreement 

and the operation by NSR ofthe assas held by PRR, and the entry by CSXT, NSR and 

CRC into the Shared Assets Areas Operating Agreements and the operation by CSXT. 

NSR and CRC thereunder of assets held by CRC, 

d The comuiued comrol by CSX, NS and CRR ofNYC and PRR subsequem to the 

ttansfer of CRC assas to NYC and PRR, and the common conttol by CSXC, CSXT, NSC, 

NSR CRR and CRC of NTC, PRR and the cartiers each cf them controls, 

e The acquisition by CSXT and NSR ofthe trackage nghts listed in Items 1 A 

and IB of Schedule 4 ofthe Transaction Agreement, the rights with respect to the NTC 

hsted m Item 1 C of dial Schedule, and the acquisition by CSXT of the nghts provided for 

by the Monongahela Usage Agreement (to the extent not the subject of a related 

application addressed below), 

f The acquisition by CRC from CSXT and NSR and by CSXT and NSR from each 

other, of certain incidental trackage nghts over certain line segments, as identified m 

Section 3(c) of each ofthe three Shared Assets Areas Operating Agreements, and 

g The transfer of CRC's Streator Line to NS. 

all as provided for m the Application and in the Transaction Agreemem and the Ancillary 

Agreenients referted to therein 

6 The NTC/PRR -Assignments are not within the scope of 49 U S C § 10901 

7 Upon the consummation of the authonzed control and the NTC/PRR Assignments, 

NTC and PRR shall have such right, title, interest in and other use of such assas as CRC itself had. 
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notwithstanding any provision m any law. agreement, order, documem or othenmse, purporting to 

hmit or prohibit CRCs umlateral assigmnoit ofits assets tc another pason or pasons, or purportmg 

to aff-ea those nghts, titles, interests and uses in the case of a change of control 

8 Pursuant to 49 U S C § 11321, CSXT and NSR may condua operations ova the 

routes of Conrail as provided for in the Application, including those presently operated by CRC 

unda trackage nghts or leases, including but not limited to those listed on Appendix L to the 

Application, as ftiUy and to the same extem as CRC itself could, notwithstanding any provision in 

any law, agreement, order, document or othenvise, purporting to limit or prohibit CRC's umlateral 

assigmnent ofits operat.ng rights to another person or pasons, or purporting to affea those nghts 

m the case of a change in control 

9. Pursuant to 49 USC § 11321, CSXT and NSR may use, operate and perfortn and 

oijoy, as provided for in the Application, the Allocated Assets and the assas in Shared Assas Areas 

consisting of assas otha than routes (including, without limitation, the Existing Transportat.on 

Contracts of CRC) to the same extern as CRC itself could, notwith.standing any provisions in any 

law, agieonem. orda, documem, or odienvise, purportmg to limit or prohibit CRC s assigmnem of 

Its rights to use, opeiate and perfortn and enjoy such assas to anothe: person or persons, or 

purporting to aff-ect those nghts in the case of a change in comrol 

10 Pursuant to 49 U S C §§ 11321 and 11322, to die extoit that the ownaship interests 

and conttol bv CSX and NS ova CRR CRC, NYC or PRR, or any other matter provided for m the 

Transaction .Agreemem or the .Ancillary Agreemems referted to therein and attached therao, may 

be deemed to be a pooling or division by CSX and NS oftraffic or senices or any part of eartungs 

by CSX, NS or Conrai' widun the scope of 49 USC § 11322, such pooling or division is approved. 
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11 Discontmuance of the temporary trackage rights to be granted to NSR on the CRC 

line between Bound Brook, NJ, and Woodbourtie, PA, (to be assigned to NYC and operated by 

CSXT) at the time and on the terms provided for in the Transaaion Agreement is approved 

12 The terms ofthe acquisitions of CRR stock bv CSXC, Tender Sub, NSC and AAC 

are fair and reasonable to the stockholders of CRR CSXC and NSC 

13 The provisions for a Comaii Transaaion Council in the Settlement Agreement, dated 

December 12. 1997. filed m Finance Docka No 33388, between the National Industrial 

Transportation League and CSX and NS, the communication and sharing of information among 

CSX, NS and die Council contemplated bv that Agreement, and the process for addressing shipper 

implementation and senice concems under dial .Agreement and under the allocation of CRC Existing 

Transportauon Contracts in Part IIC of that Agreement, are each consistent with the public interest 

and are approved 

14 In Fmance Docket No 33388 (Sub-No 1), CSXT is authonzed to operate over the 

rail line constmcted pursuant to the exemption allowed to become effective under our decision 

sen-ed November 25, 1997 

15 In Finance Docket No 33388 (Sub-Nos 2-7), applicants are authorized to operate 

OVCT their respective rati lines constmcted pursuani to the exemption granted in our decision served 

November 25, 1997 

10 In Finance Docka No 33388 (Sub-Nos 8, 9, 11, 13, 15, 16. 17, 19 and 20), the 

notices of exemption are accepted 

17 hi Fmance Docka No 33388 (Sub-Nos 10, 12, 14, 18. 21 and 22). the petitions for 

exemption are granted 
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18 In Finance Docket No 33388 (Sub-No 23), the notice of exemption is accepted. 

19 In Finance Docket No 33388 (Sub-No 24), the petition for exemption is granted 

20 In Finance Docket No 33388 (Sub-No 25), the notice of exemption is accepted. 

21 In Finance Docket No 33388 (Sub-No 26), the application is approved. 

22. In Finance Docket No 33388 (Sub-No 27), the notice of exemption is accepted. 

23 In Finance Docket No 33388 (Sub-No 28), the notice of exemption is accepted. 

24 In Finance Docket No 33388 (Sub-No 29), the notice of exemption is accepted 

25 In Finance Docket No 33388 (SubNo 30). the notice of exemption is accepted 

26 In Fuiance Docka No 33388 (Sub-No 31), the petition for exemption is dismissed 

27 In Finance Docket No 33388 (Sub-No 32), the notice of exemption is accepted 

28 In Finance Docket No 33388 (Sub-No 33), the notice of exemption is accepted 

29 In Finance Dockei No 33388 (Sub-No 34), the nolice of exempiion is accepted 

30 In Finance Docket No 33388 (Sub-No 35), the responsive application filed by 

NYSEG is dismissed 

31 In Fmance Docket Nc 33388 (Sub-No 36), the responsive application filed by EJE, 

Transtar and I&M is denied 

32 In Finance Docket No 33388 (Sub-No 39), die responsive application filed by LAL 

is denied 

33 In Finance Docket No 33388 (Sub-No 59), die responsive application filed by WCL 

is denied 

34 hi Finance Docket No. 33388 (Suh-No 61), the responsive application filed by BLE 

is denied 
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35 In Finance Docket No. 33388 (Sub-No 62). the responsive apphcation filed by IC 

is denied 

36 In Finance Docket No 33388 (Sub-No. 63), the responsive application filed by 

RJCW is denied 

37 In Fmance Docket No. 33388 (Sub-No 69), the responsive application filed by the 

State of New York, etql, is denied 

38 In Finance Docket No 33388 (Sub-No 75), the responsive application filed by 

NECR is denied 

39 hi Fmance Docket No 33388 (Sub-No 76), die responsive application filed by ISRR 

is denied 

40 In Fuiance Docket No 33388 (Sub-No 77), die responsive apphcation filed by IORY 

is denied 

41 In Fuiance Docket No 33388 (Sub-No 78), the responsive application filed b> AA 

is denied 

42 In Finance Docket No 33388 (Sub-No 80), the responsive application filed by 

W&LE is demed 

43 In Fuiance Docket No 33388 (Sub-No 81), the responsive application filed by CN 

and GTW is denied 

44 In Finance Docka No 33388 (Sub-No 83), the notice of exemption filed by GTW 

is dismissed 

45 In Dockets AB-55 (Sub-No 551X) and AB-167 (Sub-No 1181X). the notice of 

exemption is accepted 
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46. In Docka AB-290 (Sub-No 194X), the notice of exemption is accepted 

47 In Docka AB-290 (Sub-No 196X), the paition for exemption is granted. 

48 In Docka AB-290 (Sub-No 197X), the notice of exemption is accepted 

49 The authority granted in Finance Docka No 33388 for (a) the acquisition and 

exercise by CSX and NS of control, joim control and common comrol of CRR, CRC, PRR and 

NYC, (b) the NYC/PRR Assignments, (c) the emry imo and perfonnance of opaating agreements 

for Allocated Assas and Shared Assas, and (d) transfer ofthe Streator L.ne to NS are subiea to 

the labor proteaive conditions sa out in AW York Dock Ry -(^ontrol - BrocMynEgstenLDlsL, 

360 I C C 60, 84-90(1979) 

50 The ttackage rights approved .n Finance Docka No 33388 are subjea to the labor 

protea.ve conditions sa out in NorfolJLJ- Western Ry Co - Trackage Rights - BN, 

354 1 C C 605, 610-15 (1978), as modified m Mt-ndncmo Coast Rv . lnc - l ea.se and Operale, 

3601C C 653,664(1980) 

51. The relocation of N&W's Ene, PA, line exempied in Finance Docka No 33388 

(Sub-No 23) is subjea to the labor proteaive conditions sa out in Oregon .Short Lme R. Co. -

Ahnndonmenl - Go.shen. 360 I C C 91. 98-103 (1979) 

52. The hne ttansfa exempted m Fmance Docka No 33388 (Sub-No 24) is subjea to 

the labor proteaive conditions sa out in NeM' York Dock Ry - Control - Brooklyn FiOstem Dist , 

360 IC.C 60. 84-90(1979). 

53. The trackage rights exempted m Finance Docka Nos 33388 (Sub-Nos 25. 27-30 

and 32-34) are subjea to the labor proteaive conditions sa out m Norfolk ti- Westem Ry. Ca 

0-7 



Trackage Riehls - BN. 354 T C C 605. 610-15 (1978). as modified in Mendocino Coast RV, 

Inc -Lea.se and Operate. 360 I C C 653, 664 (1980). 

54 The control of LD&RT approved in Finance Docka No 33388 (Sub-No 26) is 

subject to the labor protective conditions set out in NeM York Dock Ry. - Conn-ol - Brooklyn 

Eastern Dist . 360 ICC 60, 84-90 (1979) 

55 The discontinuance and abandonments authonzed in Finance Docket No 33388 and 

Dockas AB-167 (Sub-No 1181-X), AB-55 (Sub-No 55IX) and AB-290 (Sub-Nos 194X 

and 196X-197X) are subiect to the labor protective conditions set out in Oregon Short Line R. 

Co - Abandonmeru-Goshen. 360 ICC 91, 98-103 (1979) 

56 Approval ofthe transaaions authorized in the Finance Docket No 33388 proceeding 

and/or m the vanous embraced proceedings are subject to the environmental mitigation conditions 

set forth in .Appendix _ hereto 

57 All ccnditions that were requested by any party to this proceeding and/or embraced 

proceedings but that have not been specifically approved in this decision are denied 

58 This decision shali be effective thirty days from the date of service 

0-8 
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UK NAL 

r i n a n c e Ccc.<et N= , 2 3 3 35 

CSX CORPORATION AND CSX TRA.VS PORTATIO.N, IN'C. 

.NORFOLK SOUTHERN- CORPORATION AND 

S NORFOLK SOUTHERN RAILWAY COMPANY 

1 -- CCNTROL AND OPERATING LEASES/AGREEMENTS --

8 CONRAIL INC. ANC CONSOLIDATED RAIL CORPORATION 

9 n.MLRCAD CONTROL APPLICATION 

H-S C H L V—. ^ ̂ ^̂  I •" n *i'7-»-rr--ĝ^̂ -̂-'̂  

Washingtcn, D.C. 

T h 'J r s d a y , F e b r -u a r y 5 . 15 9 3 

C e p o s i t i c n cf CHRISTOPHER P. JENKINS, a 

w i t n e s s h e r e i n , c a l l e d f c r e x a r m a t i o n by counsel 

t e r t h e P a r t i e s i.n the abcv e-en t i t l e d r . a t t e r , 

purs'uar. t t o agreer.e.nt, the w i t n e s s re ma d'ulv 

sworn by JAN A. WILLIAMS, a Notary P'ublic m and 

f c r t h e D i s t r i c t cf Colur.bia, ta.ken at the 

o f f i c e s of Steptoe i Johnson, L.L.P., 133: 

C o n n e c t i c u t Avenue, Washington, D.C, 20336-175:, 

at 10:43 a.r.., T!".'ur sdav , Februarv 5 , 1 5 S S and 

the p r o c e e d i n g s being ta.ken down by Stenotype by 

J A A . WILLIAMS, .", P .R , and t r a n s c r i b e d 'under .her 

ALDERSON REPORTING C0.MP,\.NT, DsC. 
12:212!9-225C lS30i SO" 0 £ » 0 

1111 14tft ST . N w,. 41". t .33S ; WASMINCTON. Z : . . 2C0CS 
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1 w i t h the law f i r r . of Donelan, Cleary, Wood i 

2 Maser. r e p r e s e n t i n g E r i e Niagara R a i l S t e e r i n g 

3 Cor.r.ittee. And I have a l s o executed b o t h forr.s 

4 of the u n d e r t a k i n g under the p r o c e c t i v e o r d e r . 

5 EXAMINATION BY COUNSEL 

6 F'̂ r<. AFL LIMITED 

7 BY MR. GITOMER: 

8 Q. Good morning, .Mr. J e n k i n s . 

9 A. Good morning. 

10 Q. Thank you f o r b e i n g here, we a p p r e c i a t e 

11 your t i m e . I j u s c have a couple q u e s t i o n s f o r 

12 you about the p o r t i o n of your r e b u t t a l t e s t i m o n y 

13 d e a l i n g w i t h C c n r a i l ' s t r a n s p o r t a t i o n c o n t r a c t s 

14 Are you i n v o l v e d i n the n e g o t i a t i o n of 

15 t r a n s p o r t a c i o n c o n t r a c t s between CSXT and 

16 s h i p p e r s ? 

17 A. Yes. 

18 Q. Could you d e s u i i b e t h a t process? 

19 A. W e l l , t h e process i.nvolves w o r k i n g w i t h 

20 a customer t o make a com.mitment on boch p a r t i e s 

21 t o move t r a f f i c u s u a l l y f o r a designaced p e r i o d 

22 c f time i.n a desig.nated volume over a g i v e n 

23 c r i g m / d e s t i n a t i o n p a i r . 

24 Okay. And i s t h e r e a g e n e r a i t i m e 

25 p e r i o d t h a t t hese n e g o t i a t i o n s e n t a i l , would i t 

.ALDERSON REPORTING CO.MP.\NT, INC. 
2C2:299-2:50 SCCi e c « :6"0 

1111 Mth ST.. N W , 4in f^OC^ NGTON, 0 C . 2000S 
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1 be a week, a mont.h, a year, does i t varv'' 

2 A. I t v a r i e s tremendously. 

3 Q. Could you e s t i m a t e how l o n g i t r.iaht 

4 taKe t o n e g o t i a t e a o o n t r a c t t h a t might .have 15 

5 or 23 o r i g i n and d e s t i n a t i o n p a i r s and perhaps 

6 160,000 c a r l o a d s per year? 

7 A. I t coulc". t a k e y e a r s , I mean i n many 

8 cases we have a v e r y l o n g s a l e s c y c l e . 

9 Q. And what about on the s h o r t e r s i d e , i f 

10 bo;:h p a r t i e s were committed t o n e g o t i a t i n g t o 

11 r = i c h agreement, how s h o r t do you t h i n k i t would 

12 be? 

13 A. W e l l , i t ' s d i f f i c u l c t o say. But, i n 

14 d e a l i n g wich l a r g e volumes and m . u l t i p l e 0/D 

15 p a i r s , you know, I would guess a minimum time of 

16 s e v e r a l months would be i n v o l v e d . 

17 Q. Okay. Thank you. Where CSX and 

18 N o r f o l k Southern can p r o v i d e t r a n s p o r t a t i o n f o r a 

19 s h i p p e r today, do CSX and NS j o i n t l y d ecide whioh 

20 of r.he two r a i l r o a d s w i l l handle the s h i p p e r ' s 

21 c o n t r a c t business? 

2 2 A. No. 

23 Q. Does the s h i p p e r d'icide? 

24 A. The s h i p p e r d e c i d e s , yes. 

2 5 Q. Now, I.n your r e b u t t a l v e r i f i e d 

.ALDERSON REPORTING COMP.\.NT. INC. 
: : 2 289-225C SCOi Z i f Q 

1111 14th ST N. W , 4th C . O C AS^'NG'-ON. 0 C , 20005 
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1 s t a t e m e n t , do you d i s c u s s the a l l o c a t i o n of 

2 C c n r a i l ' s c o n t r a c t movements between CSXT and 

3 N o r f o l k S c u t h e r n when the t r a f f i o moves between 

4 what w i l l become the shared asset areas- And I 

5 would r e f e r you t o pages 1 and 2 of your 

6 statem.ent. m the volume t h e y ' r e pages 2 3 9 t o 

7 213, at the b o t t o m and then the top of the page. 

8 A. Yes, t h a t IS, yes. 

9 Q. Now, on page 1 you r e f e r t o the 

10 a p p l i c a n t s ' p r o p o s a l f o r e f f e c t i n g a smooth 

11 commercial t r a n s i t i o n f o r c o n t r a c t movements 

12 c u r r e n t l y p e r f o r m e d by C o n r a i l . And, i f t h a t was 

13 t u r n e d down by the Surface T r a n s p o r t a t i o n Board, 

14 c o u l d you c h i n k of an o t h e r way t o a l l o c a t e 

15 C o n r a i l ' s c o n t r a c t s between CSX and N o r f o l k 

IS Southern t h a t would f o s t e r a smooth t r a n s i t i o n ? 

17 A. Noc o f f h a n d , no. 

18 Q. W i t h r e g a r d t o the n o n c o n t r a c t t r a f f i c 

19 t h a t C o n r a i l handles today, do you know how CSX 

20 and N c r f o l k S o u t h e r n are g o i n g t o a l l o c a t e t h a t 

21 t r a f f i c ? 

22 A. I don't b e l i e v e t h e r e ' s an i s s u e of 

23 a l l o c a t i o n because t h e r e ' s no commitment on the 

24 p a r t cf e i t h e r C o n r a i l or the s h i p p e r . 

25 Q. Then how w i l l CSX d e t e r m i n e which 

ALDERSON REPORTING CO.MPANT, INC. 
2 0 2 ! 2 8 3 - 2 2 « C SOOi CO" : £ 0 0 

1111 1 4 th ST , N W . 4 th C L O O R ' WASHINGTON. 0 C , 2000S 



9 

1 t r a f f i ; : i t w i l l handle that i s noncontract 

2 t r a f f i c ' 

3 A. The custor.er w i l l decide t h a t . We're 

4 t a l k i n g about t a r i f f business I b e l i e v e . 

5 Q. Yes. 

6 A. The customier w i l l decide. 

7 Q. Now, on the f o u r t h l i n e of page 2 of 

8 your statement, you've used che word outset. By 

9 outset do you have some s p e c i f i c date i n mind? 

10 A. No. 

11 Q. Could outset be the c l o s i n g date that 

12 has been r e f e r r e d to throughout the a p p l i c a n t s ' 

13 r e b u t t a l case? 

14 MR. SIPE: I f you're going to use what 

15 you t h i n k i s a defined term, why don't you state 

16 your understanding of i t jusc to make sure we're 

17 a l l using the same term. 

18 MR. GITOMER: That's f i n e . 

19 BY MR. GITOMER; 

20 Q. As I understand the term c l o s i n g date, 

21 and please c o r r e c t me i f I'm wrong, t h a t w i l l be 

22 a date sometime a f t e r CSX and Norfolk Southern 

23 c b t a i n c o n t r o l of Conrail and a l l o c a t e the 

24 Conrail assets and begin operating over those 

25 assets? 

ALDERSON REPORTING CO.MP.ANT, INC. 
202;2!9-225C SCO- ec« CEPQ 

i m 14th ST. NW Ath t^OOa WASHINGTON. 0 C , 200C5 



1 
A. Synonym.ous w i t h s p l i t date? 

I Q. I would asa'ur.e t.nat co'uld be the sare 

3 date, yes. 

1 A. Okay, 

_ S Q, Do you ha', e an idea of what, using yo 

• 
term, the s p l i t date would be? 

A. No, 

• 8 Q. Now, you've said chat s e c t i o n 2 2 C o A. 

1 the t r a n s a c t i o n agreement i s the only f e a s i b l e 

10 way to a l l o c a t e Conrail's concract movements 

1 without -- or you've said t h a t ' s the only way t o 

12 do I t Is your mam concern w i t h the a l l o c a t i o n 

1 of the concract t r a f f i c the possible s h i f t of 

14 those movements back and f c r t h between Norfolk 

Southern and CSX as you've said i n your • s tatement ? 

• 17 A. The concern i s t h a t , m order to have a 

smcothly o p e r a t i n g r a i l r o a d , we need t - have a 

• 19 degree of volume p r e d i c t a b i l i t y . And tha t coul A 

• 20 be impaired by having u n c e r t a i n t y as to what's 

21 going t o occur w i t h some of the t r a f f i c . 

Q. And ycu would l i k e to have t h a t 

23 c e r t a i n t y on the s p l i t date? 

1 A. I f not sooner. 

25 Q. Okay. How much sooner than the s p l i t 

ALDERSON REPORTING CO.MPANT, INC. 
2C2I289-22SC SCCi EC« OEPO 

1 

1111 14th ST , N W . 4th ftCOR WASHINGTON. 0 C. 20005 
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1 date would you l i k e the certainty? 

2 A. Well, we're in the process right now of 

3 resource planning, designing our operating plan, 

4 trying co understand what our locomotive and 

5 manpower needs would be. And, the sooner we have 

6 certainty, the better. 

7 Q. And when w i l l you have access co the 

8 Conrail transportation contracts? 

9 A. I don't know. 

10 Q. Now, e s s e n t i a l l y you've said that CSX 

11 and Norfolk Southern w i l l step into Conrail's 

12 shoes to guarantee that Conrail's customers w i l l 

13 not lose the benefit of the bargains they made. 

14 A. Uh-huh. 

15 Q. And that's on page 2, paragraph 2, 

16 e s s e n t i a l l y l i n e s 3 to 6, I just attempted to 

17 summarize that. 

18 A. Uh-huh. 

19 Q. For those contracc movements allocated 

20 to CSXT, w i l l CSXT also r e t a i n the benefit of the 

21 bargain that Conraii made for che benefit of 

22 Conrail? 

23 A. Yes. 

24 Q. Okay. So the contracts are two-way 

25 streets? 

ALDERSON REPORTING CO.MPANY, ESC. 
i202i2a»-22eo 18001 ron DEPO 

1111 14th ST.. N.W.. 4ih FLOO« / WASHINOTON. D C . 2000S 
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1 A Nc, s i r , I d o n ' t . 

• 2 Q D i d yc'j ever check i n t o what t h o s e r a t e s 

W S 1" s ? 

A That was p a r t of RDI's s t u d y , and the 

H d i s t a n c e s f r o r . M i l l e r Creek and the S w i t z C i t y area 

_ 6 to S t o u t are v e r y s i m i l a r t o the d i s t a n c e f r o r 

Fa r r e r sb'.: r g , and we b e l i e v e d that"*^wi t h i n a c e r t a i n 

1 range, t he r a t e s wculd be s i . m i l a r . 

9 Q So what you're s a y i n g i s your c o n s u l t a n t s 

1 concluded t h a t t h e t r u c k r a t e from t h e S w i t z 

11 C i t y / M i l l e r Creek area t o S t o u t i s a p p r o x i m a t e l y $5 

• 12 per ton? 

A I t ' s more than t h a t . I don't remember the 

exact n-jrbers t h a t t hey gave us, but i t was not 

1 s i g n i f i c a n t l y d i f f e r e n t t h a n a r a t e f r o m Farmersburg 

16 ; would be. 

Q Assuming t h a t ' s the case, why would you 

reduce your r a t e t o I can't r e c a l l whether -- : t ' s 

19 $3.15, I b e l i e v e you s a i d , when your c o m . p e t i t i o n i s 

^1 ^ 0 c h a r g i n g over $5? 

2 1 1 A W e l l , a nur.ber of f a c t o r s need t o be 

H 2 2 c o n s i d e r e d . F i r s t of a l l , I P i L has an ong o i n g 

1 
ACE-FEDERAL REPORTERS, lsc. 

SAOotiwide Cover»g« 
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2 1 

•5 ) 

S t 0 c .< ownership a.nd r.aintenance cost m t h e i r r o l l i : 

t h a t they do not have w i t h cruck d e l i v e r i e s . 

Mr. Knight t o l d me m 19 9 6 or p o s s i b l y l a t e 159 5 thai 

I P i L had put together a number of teams to look at 

areas i n I P i L where they could reduce t h e i r costs, 

and some people at the Stout p l a n t had come up, 

independent of my discussions w i t h Mr. Knight, w i t h 

the thcught t h a t , i f chey could e l i m i n a t e t h e i r r a i l 

car unloading c a p a b i l i t y , chac chac would save Scouc 

plane i n excess of $2 m i l l i o n per year by shuccing 

down the shed, s h u t t i n g down the car dumper, 

e l i m i n a t i n g the locomotive and crew t h a t they would 

need at Stout p l a n t . Ic would eliminace che excra 

handling of coal because che coal crucks would be 

able CO du.mp coal righc on che s c o c k o i l e . 

In a ddicion co chac, .M; H e r Creek 

several miles from the r a i l r o a d l oading f a c i l i t y , and 

so the coal has to be trucked several .miles from 

M i l l e r Creek mine to the load out at Switz Cicy. I 

don'c know che exacc cosc f o r chac, buc I've heard i c 

is becween $1.25 and $1.50 per nec con. 

By che c i r e a l l of chese costs are added 

ACE-FEDERAL REPORTERS, l\c. 
Staonwidt Covenge 

:02-34r-rT» 3(X-136-*i64« 4'.W4-2S50 
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: up, we needed t o be about r o u g h l y S2 per net t o n l e s s ' 

• 
2 i Chan che c r u c k race m o r d e r co be c o m p e c i c i v e , and 

1 3 i Chen i n a d d i c i o n , because we d i d n ' c serve F a r r e r s b u r : : 

4 mine d i r e c c l y , i t was serv e d by Canadian P a c i f i c , 

1 5 th e y had a charge f o r moving c o a l a p p r o x i m a t e l y 25 

- 6 m i l e s f r o m che mine o r i g i n ac Farmersburg down co a • 7 c o n n e c t i o n w i t h us ac L i n e o n . 

1 3 One of che ocher f a c c o r s chat Mr. Knighc 

9 t o l d .me, and t h i s was c o n f i r m e d by Mr. G i o n a n i of 

1 10 B l a c k Beauty Coal, was i f I P i L were co cake a l l of 

11 c h e i r Farmersburg connage by c r u c k . Black Beauty • 12 1 would have a v o i d e d c a p i t a l c o s t s of abouc 4 Co S5 

1 13 i m i i l i o n s i n c e chey would have noc had co have b u i l c 

14 : c.he r a i l u.n 1 o ading f a c i i i c y and c.he .ne-w ho 1 d i n c 

1 

• = • 16 1 Q R e f r e s h my r e c o 11 e c c i on . The Fa.-mersburg 

1 17 • c r a f f i c s c a r c e d moving when? 

1 18 A J a n u a r y of 1997. 

1 = Q 1997. I b e l i e v e you t e s t i f i e d c h a t , m 

1 20 • 1 9 9 5 and 199 6, you moved c o a l f r c r . M i l l e r Creek and 

1 
1 
i 

Swicz C i t y Co ScouC; i s thac c o r r e c c ? 

j 
22 A Yes, s i r . 

1 
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•-
1 cir.e. I am j u s t asking, when you st u d i e d our 

I j proposed build-ouc, whether you understood i t was 

1 going to go to a l i n e of r a i l r o a d chac exiscs coday? 

4 1 A My underscanding i s chac chis orooosed I F i L 
lj 

1 1 b u i l d - c u c , which, by che way, I had never heard 

6 j anyching abouc before chis f i l i n g , I had never known 

1 chac IFJL had s e r i o u s l y considered a build-ouc since 

(back i n the mid-'80s before I s t a r t e d Indiana 

" 9 [ R a i l r o a d . Buc as I underscand i c , che proposed I P i L 

• 10 build-ouc would go to an i n d u s c r i a l spur chat i s not 

11 designed f o r u n i t coal c r a i n s . i c would have co move 

1 f o r some ways over chac spur or anocher spur would 

1 3 have CO be conscrucced on che shipper's propercy. 

• . 14 I There would have to be s u b s t a n t i a l upgrading of, I 

1 15' b e l i e v e i t ' s Kentucky Avenue co gee co a C o n r a i i 

16 i spur. 

1 And Chen the shore answer i s chac yes, I 

18 • underscand t h a t the build-ouc could go co che • • 19 

shipper's spur and chere i s r a i l t h ere, but thac r a i l 

• 20 { and che Conr a i l trackage f o r some distance are not 

2 1 s u i t a b l e f o r handling coal u n i t t r a i n s today. 

Q I n any event, the short answer i s cur 

1 
ACE-FEDERAL REPORTERS, L \ C . 
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A No . 

Q And would your answer be the same abouc che 

CP r a t e quoted co Conr a i l co serve -- co mcerchange 

wich C o n r a i l co che norch? 

A I was noc aware chac CP quoced i n 

conneccion v« i c .h C o n r a i l . 

Q Now, do you have any kne ledge abouc che 

r e l a c i o n s h i p becween che cwo rates chat CP quoted, 

souch Co Lincon or norch co Conrail? 

A No, s i r . The only i n f o r m a t i o n thac was 

r e a l l y shared wic.-̂  me was Don Knighc's c e l l i n g re 

chat the t r u c k race f r o r Farmersburg co Scouc chac we 

needed Co reee wa;; chis $5 a con. 

Q When you were negociacmg chis concracc 

wich Mr. Knighc chac you've t e s t i f i e d you entered 

i n t o m mid-'96. was that the f i r s c cransporcacion 

concracc Indiana Railroad had wich IPL? 

A I t was che f i r s t s u b s t a n t i v e t r a n s p o r c a t i o n 

contracc we had wi t h IPL. 

Q I f I use che word "chreac" co describe 

soreching you said, w i l l you cake i c m che same 

n c n c r i c i c a l sense chac you cold .me you m.eanc i c when 
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chat each of chose .movemencs co which you r e f e r were 

k i n d s of movem.encs chac o c c u r r e d f o r s p e c i a ^ 

reasons. They're not -- or were not incended 'o be 

ongoing movem.e.ncs. 

Q Was -c e f f e c c i v e m gecci n g you co 

negociace l o w e r races wich Mr. Knighc -- thar, he was 

r o u c i n g c r a f f i c over C o n r a i l as w e l l as d i r e c t l y i n 

on your r a i l r o a d ? 

A Mr. Knighc c o l d me che c o m p e t i t i o n t h a t we 

had Co meec was cruck compecicion. 

Q I d i d n ' c ask you whac he s a i d . I am. a s k i n g 

whecher fro.m your scandpoinc che face chac I P i L 

roueed t r a f f i c i n over C o n r a i l and not j u s c d i r e c c l y 

i n on you, d i d chac :.-.ve an e f f e c c on your 

.negociacions leadi.ng up eo chie concracc? 

A I don'c r e c a l l chac i c d i d . 

Q You di d n ' c wane I P i L eo rouce c r a f f i c chac 

we.y, d i d you? You wanced a l l che business you c o u l d 

gee f o r y o u r s e l f d i r e c c l y ? 

A Going co SCouc plane? 

Q Yes. 

MS. TAYLOR: I s chac a cuescion? 
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City of East Cleveland 
News Release 

rorIo.n,ed..«eReie-»* Coni.ct EncBr***r 

Mayor White rttaliates against Mayor Onunwor for supporting CSX deal 

Mavor White cuts off discussion aboul a water departtnent transfer 

F AST CLFVTLANT) • Hours afier Mayor Enuna-iuel On.in*or signed ar. agretraeat •*.-\ih CSX 
ofliciaJs supponing the r«il ootapiny's plan to increase tnun uaffic uitiun its borderv Cleveland 
Mayor .Michiel Whfle ordered Water CorciaissioDcr JwrdS Caccn lo cu: off water deparmcni 
trarjfet drscusj«ou with the city 

I t IS urifonunate thai iny btotbei aod my mentor, wbom I respect dearty, 
v.'t! take nich a position,'' Mayor Onunwor w i "In my ^-KW, tne CS.X' transpcitation plaa and 
the conversion of East CJeveiand from master racier to direct servkes art tv.o separate issues a»i 
havr DO reiationihip ̂ liaisoever. L'nfortunaiety, my brother does oot see »i that way " 

Mayor Onun>*T)r expressed surprise at Mayor White's qujcK and u.>Ch.TStuir-hK.e retaha:ion 
against his commumry, saving that ii *v»s rwihiag more than an attempt to punjsh hun for no! 
fo;k̂ >.Tng tus wuhes MaytM White has been a constani ciitic of ihc CSX. Con.-^ merget 

AS has hcc.-. his panern. Viayor U'hne is anctnptmg to ir.ttnudate those who disagiee •*t\h hur. 
tnto acceptLig his way of thmkmg," Mayor Onunwor said. 'The real wo:kl doesn t operate that 
WBV 

.Vlivor Onunwor sajd CSX oflBciab, which mcluded CSX Chaurrjan John Soow, nade an 
honorable auenpt to negouate lhe drffcrcnccs thc rail lme and the comrounity had with each 
other He sajd the agreenKnt be J«ned this n»nun« with CSX aiJows ha commumly to receivx 
52 2 million in cash tc iniprovT East Ctevclar»d'$ safety and service departments, S4S0 000 in cash 
to residen's for use m abatmg oooe fbr about 120 homes dtrecity aJongsiae the rail Lnes. be twn 
S850.000 and $1,000,000 to landscape property alongside the rail Uoe that CSX svH} o«.-n that is 
tww owned by Conrai. the promise of 15 percenl of the jobs at the intennodal fbcihty economic 
devTiopmeni asastance ir. attractu^ QCM. conopwiies mto the corvnonitr and t.̂ e opponunits to 
»d«ntif> r««l«nis to work wlh ooMraclors rebuiiding the Conrail CoUmwood yard 

-1 did what 1 thougbt w*s in the best mterest of my community aad w^ it again if the tteed 
ever afises." Mayor Onunwor said 



Mavo: Onun»oi said East Cleveland was taken for g îted duurg Cteveland and the Oh» Rail 
Developfrww Comnussioo's (ORDC) negotiations wrh CSX Dur«g a meettag at ORDC 
Chamnan Jaa*es Berts' Clevekod taw offices on February 17, 1998. Mayor Oniinwor said 
Chief of Staff Die Brewer, was stacked to lean: that ofikials from both fTom O'Leary and Cir, 
of Cleveland Law Director Sharon Sobo! Jordan) had unhealed thai East Ck\x.aD(i >*rTu 
supportive of ORDC's negaiiNx position or. the CSX/Conrail merger Mayor Onunwor said 
oflkials from ORDC had nevier communicated vnth the city 

Mayor Onunwor said be onginaUy signed a lener agreeing w«h Cieveland's alternattwe plan af̂ er 
It was ftxed to him at the last nunute by someone in Mayor Whhc s law department Mayor 
Onunwor sa>d che letter sunpJy came to his oflfce with a sigiuiory p«ge, and was presented to him 
as ifthe protest aeeded to bc lodged with thc Surface Transporation Doard in Washington. DC 
wHhin hours or else the city wouW tese m abihty to h»v« its concems met at a Ute: date 

T met with Mayo: White aod I mated his judgement at the tune," Mayor Onunwor said •Afle; 
I had the opport'jnity to examine the issues for myself, J realized that .Mayo; -While was not at 
opposition to CSX's mergei, he wu s m ^ anempting to negoliate the best deal he couW for his 
city According to Ma>-or White's plan. East Cleveland - as alwa>-s gets teft out ofthe 
equation " 

Mayor Onunwor said h>s discimions with CSX ofScab were toialty abovt-board Unhke the 
advcrsanai role that Mayor White has with Cle%rland City Council merabers and Cleveiand 
residents, Mayor Onunwor SM^ East Cte%rland City Council noemhers and residenu >*<re aw«rc 
of the negotutioDS with CSX ev«»y step away ofthe way He said CSX met with ovrr 150 
restdents at a Town Hai! meetaig, and addressed a standing-room only crowd of residents at a 
February 17 City Council meeting Mayor Onanvwor said City Council members iinar.tj:>ousN tnd 
enthiisjasucaJiy voted to support tlx agieemeiit at its February 17 ineeiing. an â -eeniem whicn 
was met with applause from the regents in attendance 

Mayor Onunwor said he ts deeply disappointed that Mayor White has taken the adversaruJ 
position that he's taken with East Cleveland He said Mav-or White and other officials roust 
respect the fact that East Cleveland's needs must be met first, and thnt they may not ahk ays he tn 
agreement wuh the needs of people in other communities 
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CONFIDENTIALITY CONVENTIONS 

This document contains two classifications of material: highly confidential and 

public. All highly confidential matterial appears between sets of three brackets in the 

highly confidential version In the public version, highly confidential material has been 

redaaed, but the three brackets remain to identify the existence ofthis materiai. 

The following example helps illustrate what each volume will look like to the 

reader: 

HIGHLY CONFIDENTIAL 

The X railroad carries traffic fi-om State A to State B each year The traffic accounts for 
[[[$25 miihon]]] in annual revenue 

PUBLIC 

The X raiiroad carries traffic from State A to State B each year The traffic accounts for 
III ]]] in annual revenue 

NOTE: Page references to documents filed with the Boaid in this case in Public and 
Non-Public Versions are to the Highly Confidential version (or Confidential 
version if there is no Highly Confidential version) unless otherwise indicated. 
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1 ABBREVIATIONS, ACRONYMS 
AND SHORT-FORM CITATIONS TO 

DEOSIONS, PLEADINGS AND VERIFIED STATEMENTS 

1 I ABBREVIATIONS AND ACRONYMS 

^ Amtrak Nativtnal Railroad Passenger Corporation 

APL APL Limited 

• Appiicants CSX and NS (pius Conrail where context indicates) 

m Application Applicants' Railroad Control Application 
(CSX/NS-18 through CSX/NS-25) 
(filed June 23, 1997) 

1 ARU Allied Rail Unions 

• B&LE Bessemer and Lake Erie Railroad Company 

BLE Brotherhood of Locomotive Engineers 

• BN The Burlington Northem Railroad Company 

• B&O The Baltimore and Ohio Railroad Company 

Board Surface Transportation Board 

• BOCT The Baltimore and Ohio Chicago Terminal 
Railroad Company 

BRC The Belt Railway Company of Chicago 

1 Conrail Consolidated Rail Corporation, CRC, CRR and. 
where the context indicates, their subsidiaries 

1 CTC Conrail Transaction Council 

m CMA Chemical Mmufacturers Association 

CN Canadian Naiional Railway Company 
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• CP Canadian Pacific Railway Company 

• CSO Connecticut & Southem Railroad 

CSX CSXC, CSXT and, where the context 
indicates, their subsidiaries 

- CSXC CSX Corporation 

CSX DEIS Comments CSX's Comments on the DEIS, filed Feb 2, 1998 

1 CSXT CSX Transportation, Inc. 

m Day One i he "Closing Date" referred to in the Transacuon Agreement. 

DEIS Draft Environmental Impact Statement 

1 DOJ United States Department of Justice 

• DOT United States Department of Transportation 

EA Environmental Assessment 

• EIS Environmental Impact Statement 

• EJE Elgin, Joliet and Eastem Railway Company 

EJE/I&M Elgin, Joliet and Eastem Railway Company/ 
I & M Rail Link LLC 

- ENRS Erie-Niagara Rail Steering Committee 

EPA United States Environmental Protection Agency 

P Four Cities, 
Four Cities Consortium 

Cities of East Chicago, IN; Hammond, IN, 
Gary, IN and Whiting, IN 

1 FRA Federal Railroad Administration 

• FSP 1975 Finai System Pian of United States 
Raiiway Association 

• GAAP Generally Accepted Accoun .g Principles 
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1 IC Tlliniois Central Railroad Company 

• ICC Interstate Commerce Commission 

IHB Indiana Harbor Belt Railroad Company 

• I&M I & M Rail Link, LLC 

I Inland Steel Inland Steel Industries 

_ Indianapolis City of IndianapoUs, Indiana 

INRD Indiana Rail Road Company 

1 IORY Indiana & Ohio Railway Company 

m IP&L Indianapolis Power & Light Company 

ISRR Indiana Southem Railroad, Inc. 

1 LAL Livonia, Avon & Lakeville Railroad 

• MFN Most Favored Nation 

MGA Monongahela (rail lines of the former Monongahela Railroad) 

• NEC Northeast Corridor 

1 NECR New England Central Railroad 

_ NEPA National Environmental Policy Act 

* NITL Nation2' Industrial Transportation League 

1 NMB National Mediation Board 

m NRPC National Railroad Passenger Corporation (Amtrak) 

NS NSC, NSR and, where the context indicates, their subsidiaries 

1 NSC Norfolk Southem Corporation 

• NSR Norfolk Southem Railway Company 

! 
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1 NYCED New York City Economic Development Corporation 

• NYC New York City 

NYS New York State 

• Primary Applicants CSX Corporation, CSXT Transportation, Inc., 
Norfolk Southem Corporation and Norfolk Southem 
Railway Company 

P&W Providence & Worcester Railroad Company 

• RTC Rail Transportation Contract 

1 RVS Rebuttal Verified Statement 

m RailTex RailTex, Inc 

Rebuttal Applicants' Rebuttal, (CSX/NS-176 through CSX/NS-178) 
(filed Dec 15, 1997) 

RLA Railway Labor Act, 45 U S C § 151 c/ seg. 

1 R&S Rochester & Southem Railroad, Inc 

• SAA Shared Assets Area 

SEA Section ofEnvironmental Analysis ofthe 
Surface Transportation Board 

SP Southem Pacific Transportation Company 

' STB Surface Transportation Board 

1 TCU Transportation Communications Intemational Union 

a Transaction The matters for which approval is sought by the Application 
(Including the Related Applications and exemption requests 
therein contained) 



Transaction Agreement The Transaction Agreement and related Agreements found in 
Vols. 8B and 8C of the Application 

UP Union Pacific Railroad Company 

USRA United States Tvailway Association 

UTU United Transportation Union 

VS Verified Statement 

WC Wisconsin Central Ltd. 

WJPA Washington Job Protection Agreement of 1936 

W&LE Wheeling & Lake Erie Railway Company 

H. SHORT-FORM CITATIONS TO DECISIONS 

BN/SF Burlmgton N, Inc. — Control and Merger — Santa Fe Pac. Corp., 
Finance Docket No. 32549 (served Aug. 23, 1995) 

Chessie/Seaboard 

N&W/DTI 

New York Dock 

CSX Corp. - Control - Chessie Sys, Inc. & Seaboard Coast Line 
Indus. 363 I C.C 521, 578-79 (1980). affd sub nom 
Brotherhood of Maintenance of Way Employees v. ICC. 698 F.2d 
315 (7th Cir 1983) 

Norfolk W. Rv. - Control - Detroit. Toledo iSt Ironton R.R.. 
360 I C C. 498, 52 7 (1979). aff'd in part & rev'd in part sub nom 
Norfolk & W. Rv. v. United States. 639 F.2d 1096 (4th Cir. 1981). 

New York Dock Rv. — Control — Brooklvn E. Dist. Terminal. 360 
I C.C 60, aff'd sub nom New York Dock Rv. v. United States. 
609 F.2d 83 (2d Cir. 1979) 

Reno Final 
Mitigation Plan 

UP/SP Merger - Reno Mitigation Study Final Mitigation 
Plan (Feb 11, 1998). 

- xu 



SAUACL Sub 5 Seaboard Air Line R.R. - Merger - Atlantic Coast Line RR.. 
Finance Docket No. 21215 (Sub-No. 5) (served Mar. 27. 1995). 

Traffic Protective Conditions Rulemakinn Concemmg Traffic Protective Conditions in ilroad 
Consolidation Proceedims. 366 I.C.C 112 (1982), ggW ig 
relevant part sub »/im Detroit Toledo tS: Ironton R.R. v. IJnited 
States. 725 F.2d 47 (6th Cir. 1984) 

UP/CNW 

UP/MP/WP 

UP/SP 

Union Pac. Corp. - Control - Chicago <̂  North W. Transp. Co., 
Finance Docket No 32133 (served Mar. 7, 1995) 

Union Pac. Corp. - Control - Missouri Pac. Corp.. 366 I.C.C. 
44«S (1 OR?), offjd in part and remanded in part sub worn. Southeni 
Pac. Transp. Co v. ICC, 736 F.2d 708 (D C Cir 1984), cert 
denied. 469 U S 1208 (1985), modified. 4 I.C.C.2d 668 (1987). 

Union Pac. Corp. - Control and Merger - Southem Pac. Rail 
Corp.. Finance Docket No 32760 (served Aug. 12, 1996). 

in. SHORT-FORM CITATIONS TO CERTAIN PLEADINGS, VERIFIED 
STATEMENTS AND REBUTTAL VERIFIED STATFMFNTS IN THIS CASE 

APL-4 

Application, Vol._ 

BLE.7 

BLE-8 

CMA-10 

CSX DEIS Comments 

APL Limited's Response and Request for Conditions 
(Oct 21, 1997) 

Railroad Control Application, Volumes 1 to 8 as indicated, 
CSX/NS-18 through CSX/NS-25 (June 23. 1997). 

Responsive Application of Bessemer and Lake Erie Raikoad 
Company (Oct. 21, 1997) 

Comments and Requests for Conditions of Bessemer and Lake 
Erie Railroad Company (Oct 21, 1997) (Howerter VS). 

Joint Comments ofthe Chemical Manufaaurers Association and 
the Society the Plastics Industry, Inc. (Oct 21, 1997). 

CSX Corporation and CSX Transportation, Inc *s Comments on 
the Draft Environmental Impact Statement (Feb 2, 1998) 
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I CSX/NS-176 Raih-oad Control Application; Applicants* Rebuttal - Volume 1 
of 3 (Dec 15, 1997) 

• CSX/NS-177 Railroad Control AppUcation; AppUcants' Rd)uttal - Volumes 2A 
and 2B of 3 (Dec 15, 1997) (Jenkins RVS, Onison RVS; Rosen 
RVS). 

CSX/NS-178 Railroad Control AppUcation, AppUcants' Rebuttal ~ 
Volumes 3A, 3B, 3C and 3D of 3 (Dec 15, 1997) 

_ CSX/NS-190 CSX/NS Reply to the CMA Comments on the NTTL Settlement 
(Jan 14, 1998). Rebuttal of CSX Corporation, CSX 
Transportation, Inc , Norfolk Southem Corporation and NorfoUc 
Southem Railway Company to Comments of Chemical 
Manufacturers Association and the Society of the Plastics Industry 
on the National Industrial Transportation League Settlement 
Agreement (Jan 14, 1998). 

CSX/NS-194 Party-by-Party Index to AppUcants' Rebuttal Filing 
(Jan 21, 1998) 

Carlstrom RVS Rebuttal Verified Statement of Dale Carlstrom, 
NECR-8 (Jan 14, 1998) 

Cleveland DEIS Comments Comments ofthe City of Cleveland, OH, on the Drafl 
Environmental Impact Statement (Feb 2, 1998). 

DEIS Draft Environmental Impact Statement in Finance Dockei 
No 33388 (Dec 12, 1997) 

DOJ-1 Comments of the United States Department of Justice and Verified 
Statement of Dr Woodward (Oct 21, 1997) 

- DOT-5 Comments ofthe United States Department of Transportation on 
the Draft Environmental Impact Statement (Feb. 2, 1998) 

m EJE-10 Responsive AppUcation of Elgin, JoUet and Eastem Railway 
Company, Transtar, Inc and I&M Rail Liin;, LLC 
(Oct 21, 1997; 

1 EJE-17/IMRL-6 Rebuttal Comments and Evidence of Elgin, JoUet ard Eastem 
Railway Company, Transtar, Inc. and I&M Rail Lin's, LLC 
(Jan. 14. 1998). 
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I ENRS-6 Comments, Evidence and Request for Conditions 
of Erie-Niagara Rail Steering Committee (Oct. 21, 1997). 

• IC-13 Rebuttal Comments and Evidence of .TUnois Central Raih-oad 
Company (Jan 14, 1998). 

" I&PL-3 Supplemental Comments, Evidence, and Request for Conditions of 
IndianapoUs Power & Light Company (Ort 21, 1997). 

• ISI-9 Opposition of Inland Steel Company to the Responsive 
AppUcation of Elgin, Joliet and Eastem Railway Company. 
Transtar, Inc and I & M Rail Link, LLC (Dec. 15, 1997). 

. ISRR-4 Indiana Southem Railroad, Inc.-Trackage Rights-CSX 
Transportation, Inc and Indiana Rail Road Company -
Responsive AppUcation of Indiana Southem Railroad, Inc 
(Oct 21, 1997) 

NECR-4 Responsive AppUcation of New England Central Railroad, Inc 
(Oct 21, 1997) 

NECR-8 Rebuttal of New England Central Railroad, Inc (Jan. 14, 1998). 

1 NYS-24/NYC-17 Joint Rebuttal Statement ofthe State of New York and the New 
York City Economic Development Corporation (Jan 14, 1998). 

• NYS.26 Comments ofthe State of New York on Draft Environmental 
Impact Statement (Feb 2, 1998) 

• Rebuttal, Vol _ AppUcants' Rebuttal, Volumes 1 through 3 (as indicated) 
CSX/NS-176 to CSX/'NS-178 (Dec, 15, 1997). 

* WC-9 Responsive Application of Wisconsin Central Ltd. (includes 
Chicago Terminal District Map) (Oct. 21, 1997) 

WC-10 Comments of Wisconsin Central Ltd (Oct 21,1997) 

1 WC-16 Rebuttal Comments and Evidence of Wisconsin Central Ltd. 
(Jan. 14, 1998). 
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BRIEF OF APPLICANTS CSX CORPORATION 
AND CSX TRANSPORTATION, INC. 

INTRODUCTION 

The record m this proceedmg estabUshes unequivocall> lhal the proposed Transaction is in the pubUc 

interest and shculd be approved without conditions, other than those provided for in Applicants' Settlement 

agreement with NTTL The Transaction will yield substantial pubUc benefits m the form of enhanced 

competition, new job opportunities, benefits to the environment, cost savings and efficiency gains It wiU 

resuh m two expanded rail networks that will provide improved service to customers throughout the East and 

will compete more effectively with trucks The vigorous competition thai currently exists between CSX and 

NS will extend mto the Northeast, which has beer served by only one major railroad for over 20 years. 

CSX and NS have reached out to shippers, the FRA and other Federal agencies, other railroads, 

states, local commumues and development organizations, passenger authonties, and labor organizations to 

craft mutualK beneficial arrangements to maximize the benefits of the Transaction Chief among these is the 

settlement with the NTTL, the couiitiy's largest shipper organization, discussed in greater detail below. Support 

for the Transaction is widespread Over 2.700 expressions of support were filed with the AppUca'ion or 

thereafter, mcluding submissions fi'om over 2,200 shippers, over 350 public officials, and over 80 other 

railroads On the labor side, after negotiations, BLE and UTU have dropped their imtial opposition These 

two organizations represent approximately 43% of the total contract employees on CSX, NS and Conraii 

The ments ofthe overall Transaction have not been senously challenged Yet some parties to this 

proceeding have been understandably concemed about the severe service problems and safety issues that arose 

in the West while this Application has been pending The specter of those problems, and the conviction that 

they must not recur m the course of implemenung this Transaction, have led CSX and NS to redouble their 

independent efforts toward implementation of the operation of their portions ofConrail and the Shared Assets 

Areas CSX beUeves that the level ofits operational plannmg and attention to safcty is unparaUeled m the 

histoiy of railroad mergers CSX is committed to assunng that the enonnous benefits ofthis Transaction are 
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achieved without service dismption or mcreased nsk to its employees and the public The foUowmg pomts 

are worth notmg: 

• In the degree of preparation for the consummauon of the rail combmauon, m the strucWral 
differences between the Transaction and the UPiSP combmation, and in the condition cf the 
properties involved, there is ample assurance that the Transacuon should not suffer fi-om the same 
difficulties as has the UP/SP combination See Rebuttal, Vol 2A, McClellan RVS at 2, Omson RVS 
at 12-14, Vol 2B, Pursley RVS 

• The UP/SP transaction involved the ehmination of duplicative routes and facilities Stmcturally, the 
present Transacuon is quite different; each of CSX and NS is augmenung its exisdng system m an 
-.-•nd-to-end manner, dmost no abandonments are mvolved 

• UP/SP mvolved the loss of jobs m the operatmg crafts In the present Transaction, job loss will be 
sUght Some aafts. includmg engineers and trainmen, •will have net job gains The number of jobs 
projected to be abolished m the first three years will be less than Applicants" annual attntion - and 
employment m out years is expected to increase 

• In UP SP. the combination was consummaled although many implementing labor agreements m the 
operanng crafts remamed to be obtamed Here, CSX and NS have agreed with each other and with 
the NFTL that separate operations over Conrail's routes will not begm until the necessary 
implementmg agreements with labor have been obtamed Rebuttal, Vol 1 at 770 

• Similarh. the NFTL Settlement requires the essenual integration of management infonnation systems 
pnor to the division of Conrail's routes Id 

• CSX and NS have each been engaged m extensive and detailed pre-Transacuon planmng, as 
evidenced bv the Rebuttal Venfied Statements oftheir respecuve wimesses Rebuttal, Vol 2A, 
Fleischman RVS. Vol 28. Ward RVS 

• Various other provisions contained m the NfTL SetUemenl establish mteracUon with shipper 
representatives m the pre-implementation and implementauon processes, thus providmg an extemal 
check and review as to the implementauon Rebuttal, Vol 1 at 770 

• CSX and NS ha . e the best safety records vn the railroad mdustry The safety problems highlighted 
b> the UP .SP combmauon have been addressed at the behest of the FRA and the Board m the 
present case Safen integrauon plans have been developed and are bemg updated on a ".ontmumg 
basis bv both acqmnng camers DEIS.Vol 2; Rebunai, Vol 28, Pursley RVS DOT/FRA has 
commented fa\ orably on these efforts of Applicants DOT-5 at 2-5 

• A detailed, special North Jersey Shared Assets Area Operatmg Plan was ordered by the Board (even 
thou^ the initial plan fulfilled the Board's regulauons) and has been the subject of scmtiny. Under 
the NITL Settlement, less formal operatmg plans that will provide meanmgful information to 
shippers have been prepared for all three Shared Assets Areas 

• There will be an intenm penod between Jie Control Date and the actual division of Conrail's routes. 
While that penod will be as bnef as possible consistent with safe and efficient operations, it wiU 
permit CSX and NS, without the inhibitions caused by the prohibition against premature conti-ol, to 



review Conrail's operations in great detail before proceeding to integrate their respective allocated 
assets into their own systems. 

• Section 2 2(c) ofthe Transaction Agreement, discussed further in Part IH, below, provides for a 
further mtermediate stage of stabiUty of operations wiiii e the m-place rail transportation contracts 
of Conrail run cff at the end of their respective terms. 

As set forth in Applicants' Rebuttal (Vol 1 at 7), the Transaction should be approved without 

regulatory conditions, except the oversight and other condiuons expressly provided for by the NTTL 

Settlement Further conditions on implementauon or otherwise are not necessary, given the panoply of 

protections just reviewed. 

L THE TRANSACTION IS "CONSISTENT WITH THE PUBLIC INTEREST" 

Congress has provided thai: "The Board shall approve and authonze a transaction under this section 

[49 U S.C § 11324(c)] when it finds the transaction is consistent with the pubUc interest." The "smgle and 

essential standard of approval is that the [Board] find the [Transaction] to be 'consistent with the public 

interest"' UP/CNWzx 53 {quotwi Missouri-Kansas-Texas R R v United States. 632 F.2d 392, 395 (5th Cir, 

1980)), accord UP SP. shp op at 98 The five statutory cntena that define the public mterest are 

(a) the effect ofthe proposed transacuon on the adequacy of transportauon to the pubUc, 

(b) the effect on the public mterest of mcludmg. or failmg to mclude, other rail caniers in the 
area mvolved m the proposed transacuon. 

(c) the total fixed charges that result from the proposed transaction; 

(d) the mterest ofrail camer employees affected by the proposed transaction, and 

(e) whether the proposed transaction would have an adverse effect on competition among rail 
camers m the affected region or m the national rail system. 

49 u s e § 11324(b) 

The second and third cntena are not relevant to the Board's determination here. No canier 

remaining in the case seeL<: mciusion as its pnmaiy remedy ' And no one disputes CSX's (or NS's) abiUty to 

1 W&LE seeics trackage nghts but mentioos inclusicD as a possible fallback remedy; bowever, its filing does not 
purport to be a request for inclusion. 
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cover its fixed charges foUowmg the Transaction The interests of affected carrier employees wiU be 

adequately addressed through the imposition of stimdard labor protective conditions See Part VI. 

The key critena in this Transaction, as m most control transactions, are the adequacy of 

trarsportation and the competitive effects ofthe transacuon In assessmg the adequacy of ti-ansportation, the 

Board, Uke its predecessor, exammes the pubUc benefits that wiU result from the transaction UP/CNW al 53; 

UP/SP al 99 "Public benefits may be defined as efficiency gains such as cost reductions, cost savings, and 

service improvements " UP/SP at 99 

In assessing competition, the Board is guided m part by the rail transportation policy enacted m the 

Staggers Act "The 15 elements of that policy. taken as a whole, emphasize reliance on competitive forces, 

not govemment regulauon. to modermze railroad operauons and to promote efficiency " Id at 100 The 

Board does not "limit [its] consideration of competition to rail camers alone, but examme[s] the total 

transportation mai ket(s) " Id at 99 

Where a transacuon will yicid fublic benefits but also may bnng a reducuon m competition that 

cannot be remedied by appropnate conditions, the Board perfonns "a balancmg test weighmg 'the potential 

benefits to applicants and the public against the potenual harni to the public '" UP CNW at 55-56 {quoting 

49 C F R § 1180 ! (c)) In this case, however, there is no occasion to weigh public benefits against competitive 

hann, there will be no competitive harm Approval ofthis 1 ransaction is compelled both because it will yield 

very substanual public benefits m the forni of cost savings and service improvements and because it is 

overwhelmmgK procompeutive ~ the most procompetitive rail combmation within memory. 

Evidence of the pubUc benefits of the Transaction is undisputed Quantified benefits from cost 

savings, efficienaes and other factors are expected to be nearly $1 biUion per year Application, Vol 1 at 16. 

The benefits of improved service to shippers are not readily quantifiable but are nonetheless real. Shippers 

wiU benefit from the creation of extensive new single-Une service routes between pomts wiiere they do not 

cuirmtly exist, mcludmg pomts m the Southeast and New England The new rail network resulting from the 

combmauon of CSXs system with portions ofConrail will result in more efficient operations. aUowing CSX 



to route traffic around congested pomts like Cincinnati and facilitating more efficient interchange oftraffic 

with westem camers. 

The proposed Transaction wiU result m mtensified, rather than dimimshed, competition. The 

geographic arena of vigorous rail-to-rail competition between CSX and NS will be expanded Class I rail 

competition will be mtroduced for the first time m a generation to the Greater New York City area, to New 

Jersey, and to upstate New York The Transaction thus rectifies the one flaw m the pubUc efforts to create 

Conrail and m the subsequent success ofConrail botii before and after its reentry mto the public sector: A 

large sector ofthe Northeastem Umted States becomes part ofthe Unes of two powerful competitive rail 

carriers, giving shippers direct routes throughout the Eastem Urated States The new Shared Assets Areas and 

the equal access of CSX and NS to the \iGA coal mmes will be sigmficant parts ofthe new competitive 

picture Enhanced competition will not be limited to those areas As CSX's commercial officers have 

expiamed, head-to-head compeuuon between CSX and NS m SAAs will benefit shippers m other areas where 

only CSX may be physically present because CSX will have a powerfiil mcenUve to make sure that shippers 

located on its lmes move as much uaffic over CSX as possible Rebuttal, Vol 2A at 214-15. 

At least as important, Uie proposed Transaction will result m efficient rail networks with longer 

single-lme hauls Uiat can compete more effectively wiUi Uie uucks Uiat currently dommate freight 

transportation m Uie East The benefits of enhanced competiuon between rai! and tiuck extend beyond 

reduced rates and improved service for shippers They mclude Uie environmental and safety benefits of 

removmg tnic'ns (over one miUion long-haul truck tnps pcr year) from Uie interstate highways AppUcation, 

Vol 2A, Bryan VS, Vol 2B, Knck VS 

The Transaction amply meets Uie statiitory test of bemg "consistent wiUi Uie public mterest." No 

condiuons are needed to make it so "Consistent wiUi Uie pubUc mterest" understates what Uie Transaction 

does It IS greaUy promotive ofthe pubUc interest and greaUy enhances that mterest. 



n. OVERVIEW OF THE CLAIMS RAISED BY PARTIES TO THIS PROCEEDING 

Notwithstanding the unambiguous benefits of Uie Transaction and the widespread support for it, 

numerous parties hi ve sought relief of one sort or another In most cases, their positions are supported only 

by narrow self-mterest and they avoid any attempt to satisfy the bedrock standards of the Board for a grant of 

conditions. 

The Board, like its predecessor, imposes conditions spatingly because they tend to reduce Uie 

benefits of a consolidation for boUi Uie carriers and Uie public UP/CNW at 56: 49 C.F.R. § 1180.1(d)(1). 

Thus, a condition will not be imposed unless the Board finds 

that the consolid. ition m^' produce effects harmful to the public interest (such as an 
anticompetitive reduction of competition m an affected market), that the conditions 
to be imposed will ameliorate or elimmate the harmful effects, that the conditions 
will be operationally feasible, and that the conditions will produce public benefits 
(through reduction or elimination of 'he possible harm) outweighing any reduction 
to the pubhc benefits producid bv the merger̂  

UP/MP/WP at 565 

Unable to sausfy these standards for relief, most parties simply avoid addressing them Knowmg 

Uiat they cannot show competitive harm or establish tfie likely loss of essential rail services, they attack specific 

details of the Transaction, complaining Uiat the Transaction should have had different features that would have 

advantaged the complaining party more, or that other parties were advantaged more than the complaining 

party AppUcants have addressed all these and otfier claims m the Rebuttal Space permits only a few of these 

claims to be further answered here A party-by-party mdex ofthe complamts and AppUcants' responses to 

them in Uie Rebuttal was filed on January 21, 1998 CSX/NS-194. 

The issues raised by the DEIS were analyzed m CSXs environmental comments filed on February 2, 

1998 A bnef discussion is included in Part VII to put Uie environmental issues in perspective. 

2 Environmental coiKiitions are imposed only on a similar basis ^PartVn below 
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ra. ADDITIONAL BENEFITS .* RE PROVIDED BY THE NTTL SETTLEMENT 

The NTTL Settiement, wiUi Uie largest of Uie shipper orgamzations m Uie Umted States, fine-tunes 

Uie details of Uie Transaction in a way which does not detî act from its benefits but m fact provides additional 

benefits to tiie shippers We refer to tfie AppUcants' Rebuttal (Rebuttal, Vol 1 at 25-30) and to CSX/NS 190 

for a ftirtfier development oftfie benefits oftfie NITL Settlement The latter document fiimishes Uie answers 

to cnticisms made of Uie Senlement by CMA, a more nartowly based, rival shippers' organization? The 

NTTL Settiement provides for a "Comaii Transaction Council" wiUi representatives of CSX, NS and NTTL 

and other orgamzations represenimg affected rail users, to starve as a forum for constmctive dialogue,* 

provides for the development and circulation to and by Uie Council of a user-fnendly summary of how 

operations will bt conducted m each of Uie Uiree Shared Assets Areas, makes provision Uiat separate 

operations over Uie Conrail lmes will not be begun by CSX and NS until Uie Board has been advised Uiat 

management information systems are in place to manage operanons on the former Conrail system, withm the 

Shared Assets Areas, and Uie mterchanges between Uie CSX/CR and NS/CR systems, and Uiat Uie railroads 

have obtamed tfie necessaiy labor implementmg agreements, provides for Uiree-year Board oversight of Uie 

Transacuon under measurable standards to be developed m consullauon between the railroads and the 

Council, provides for protections, boUi as to service and rates, for a penod of Uiree years, to Uiose Comaii 

shippers who have histoncally had smgle-lme movements (of at least 50 cars m a base year) but will have a 

jomt ':ie sen ice as a result of Uie Transacuon (so-called "one to two" shippers); and makes provision with 

respect i") the mamtenance of mterchanges and reaprocal switchmg, reductions m switchmg rates, and access 

to faciiiucs m the Shared Assets Areas, 

A fiiUer development of two particular benefits of Uie NITL Settiement is m order: 

1 Buffalo Switching Charges - A parnculariy favor'Î le effect of one provision of the NFTL 

SetUement will be felt m tfie Buffalo area reduced switchmg charges A spokesgroup for Uiat area, ENRS, 

3 Many CMA members are also members of NTTL 

4 That Council has been fonned Its first meeUng is scheduled for eariy March. 
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called m October 1997 for flie creation of anoUier shared assets area Uiere, or faiUng Uiat, general "terminal-

access to shippers by all railroads Uiroughout Uie region, or, failmg Uiat, open reciprocal switchmg at an 

arbitrary $130 rate m Uie region ENRS-6 at 6-8 None of Uiese remedies was or is appropnate As 

AppUcants' Rebuttal pomted out (Rebuttal, Vol 1 at 136-42), Uie area wdl be no worse offand mdeed much 

better off m tenns of tfansportation options after Uie Transaction Uian before, and hence none of Uiose 

remedies is warranted While on a number of Uie Comaii routes in Uiis area CSX steps into Conrail's shoes, 

Comail's SouUiem Tier lmes from New York mto Buffalo are allocated to NS, complementing NS's histonc 

service over Uie Nickel Plate Lme from Buffalo to Cleveland and beyond But m addition to Uiis, Uie NFTL 

Settlement provides additional relief and fiirther undercuts Uie ENRS arguments, even on Uieir own tenns. 

One oftfie pnnapal claims of Uie ENRS presentauon was tiial while m form Uiere was widespread 

reciprocal switchmg m Uiat area between Comaii and oUier rail camers, mcludmg NS, Uie reciprocal 

switching option was meamngless because Uie Comaii switchmg charges were too high -- generally at $450 

and aU at least $390 per car ENRS-6 al 22-23, id. FauUi VS at 27-28 The NfTL Settlement reduces Uiose 

Comaii switchmg charges to $250 between CSX and NS. Uie level of charges Uiat generally exists between 

CSX and NS at Uieir histonc reciprocal switchmg pomts ' The reduced charges will greaUy change Uie 

competitive picture drawn in Uie ENRS filmg. which was expressly based on Uie existence of Uie old 

switchmg charges and Uie tfaffic pattems Uiat resulted from Uiem Rebuttal, Vol 1 at 141 

Recent developments in the case underscore the fallacy ofa related argument made m the ENRS 

presentauon, namely, Uiat m 1996 as part of Uie CSXyComail Merger Agreement, Comaii canceUed 

reaprocal switchmg at numerous pomts m Uie Buffalo area ENRS-6 at 29-30 Conrail wimess A.J McGee 

refilled Uus and mdicated Uiat Uiese "closmgs" were sunply Uie deletion of Uie names of shippers formerly 

served at reaprocal switchmg pomts who had gone out of busmess or moved or otherwise ceased to use rail 

transportaoon, as e\ idenced by macuvity He indicated that if any shippers had protested and identified 

Uiemselves as stfU at Uie switchmg pomt and wishmg to have reciproea. switching, their names would have 

5 CSX setUemenL̂  with CN and CP also provide rehef from Uie Conrail switching rales in Uie regiv̂  
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been restored Rebuttal, Vol 2A at 350-53 At his deposition taken by counsel for ENRS, McGee was 

confronted wiUi no shipper who had sought remstatement ofits name as open to reciprocal switching who 

had been declmed that reinstatement McGee Dep , Feb 5,1998 (see App B). 

Thus, the two underpinnmgs of ENRS's wimess FauUi's testimony fa.1: The $390/$450 per car 

Comaii switchmg charges are reduced between CSX and NS by Uie NFTL Settie nent, and Uie charge Uiat 

Conrail cancelled any "real" reciprocal switching arrangements in 1996 stands refuted on the record. 

2 Conrad Rad Transportation Conn-ads - The NTFL Settiement evidences the acceptance, by 

tfie largest shipper orgamzauon m Uie countty, of the basic prmciples ofthe agreed-upon disposition ofthe 

Conrail Rail Transportanon Conttacts, effected m Secuon 2.2(c) of Uie Transaction Agreement That 

provision affords two public policy benefits, and the NITL Settiement adds a third: 

First, and most important, it assures respect for conttactual arrangements on both sides It 

requires the two camers who will operale Comail's lmes lo assume responsibility, m a logical and prescribed 

wav. for the performance of the remainmg portions of Comail's Rail Transportation Contfacts It eontmues 

the mutuality of obligauons under the contracts between earner and shipper, an obviously fair approach, 

contf ary to the CMA assemon that the shippers should have an optton to get out oftheir contfacts but the 

came-s should not have such an optton CMA-10 at 35-36 

Second. It aids a smooUi tfansitton to Uie separate allocation ofConrail's routes on "Day One" and 

m the penod following it It does this by removmg Uie possibility. sought by CMA and some shippers, that 

all of the tfaffic under Comaii contfacts would be shifted on "Day One," an irresponsible proposal ŵ uch 

would make the task of devismg and executtng well-workmg operattng plans extfaordmanly difficult, 

particularly m the North Jersey Shared Assets Area and other places wiUi heavy movements of tfaffic In 

deposiuons taken after AppUcants' Rebuttal by a shipper challengmg Section 2 2(c), the wimesses of NS and 

CSX who made Uas pomt m tfieu- Rebuttal Venfied Statements remforced the need for an orderly aUocation 

of Uie contfacts NS's wimess, Prillaman, testified Uiat ŵ ule it might be possible in Uie case of a single 

Conrail contfact to devise a replacement conttact and a means of performing it m a relatively short period 



of time, Uie more contfacts that were opened up simultaneously at Uie same time, tfie more thc difficulties 

and complexities Uiat would be intfoduced PrUlaman Dep, Jan 13, 1998, at 29-30 {see App B). And 

CSXs Rebuttal wimess, Jenkins, expanded on his testimony as to the difficulties of such a general opening 

of Uie Comaii contfacts Jenkins Dep., Feb 5, 1998, at 6-11 {see App B). 

Third, tfie NTTL Settlement adds a safety net tfirou^ an arbitfation process for Uiose shippers who 

are dissatisfied with the allocation of their contfact performance (in those cases wiiere eiUier CSX or NS 

could perform complete, smgle camer line-haul service). The process allows a six-month penod for thc 

working out of mitial "bugs" in service and then fumishes a speedy arbitfation remedy. 

Much of Uie concem about service issues raised by the few shippers who oppose Section 2 .2(c) 

appears to be a mask for a desire to break their Comaii contfacts and obtain a better deal. In a cunous filing 

(APL-4), APL prophesies service difficulties if its movements are handled by CSX and makes an ad 

hominem attack on CSX, claimmg CSX will favor its ocean shippmg and mtermodal service provider 

affiliates over the service it affords APL, which is a compeutor of those affiliates But as demonstfated in 

the Rutski RVS (Rebuttal, Vol 2B at 378-83), such "conflicts of mterest" are ubiquitous m Uie intermodal 

busmess and no one can survive in the busmess if it does not deal fairly with affiliate and nonaffiliate aUke. 

Most tellmgly, APL's prayer for relief is not Uiat the Board order Uiat its contfact be allocated for 

performance by NS - with w-hom it seems to have no quartel — to the fullest extent that NS can perform it. 

m 
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m 
TV. THE SO-CALLED "ACQUISITION PREMIUM" AND OTHER REGULATORY 

AND ACCOUNTE^G CHANGES 

A number of shippers have asked Uie Board to impose condmons m Uus proceedmg Uiat would 

reverse or alttr, for NS and CSX alone and retfoacttvely at Uiat, established rules govemmg railroad 

accounttng and maxmium raie regulatton Rebuttal. Vol 1 at 106, n 1 Some shipper orgamzations also 

support Uiose requests, includmg Uie NFFL, smce Uie Settlement wiUi it excluded any resolution of Uiose 

issues See id at 106, 768 If adopted. Uie requested condittons '-.ould (a) preclude Applicants from 

includmg me full acquisitton cost of Comaii m Uieir accounts for purposes of revenue adequacy and 

junsdicttonal tiireshold detenninations (b) modify, as to CSX and i>S alone, existing rules govemmg market 

dominance and rale reasonableness determmauons. and (c) impose on CSX and NS an absolute rate eap for 

certain movements See id at 106-112. at App A at 733-67 The subject is highly techmcal and Uie 

ments. which sttongly suppon Uie Board's current pracnces and regulauons. are discussed at considerable 

length m Applicants' Rebuttal at the pages juit noted 

The short answer for present purposes is Uiat Uie relief sought by Uiese parties would not only 

conttact present Boaid regulanons and policies, but would also smgle out CSX and NS as Uie only railroads 

subject to Uiese altemattve rules To produce sueh a result Utfough Uie process of a retfospecttve 

adjudicatton applicable only to one or two railroads is questionable as a maner of public pohcy and due 

process protections * Botfi GAAP, which tfie Board is stattitonly required to foUow (49 U.S.C. § ! 1161) and 

tfie Board's accounttng rules have long required raihoads to make purehase accounting adjustments tc reflect 

actual acquisitton costs And wiUi respect specifically to revenue adequacy determinattons, the Board's 

6 & t Ruckelshaus v Monsanto Co . 467 U.S 986, 1005 (1984) (m conducUng facmal mquiry as to whether 
regulatory "takmg' has occurred, court should consider, among otha factors, the govemmental actitrn's "mterfeience 
with reasonable mvestment-backed expectaucais") It is highly questionable whether the Board, m the absence of 
express congressional authorizauon, may give retroactive effect to any acUon changing its accounung rules. Set 
Bowen v C .̂'nrfeMwn Untv HosD . 488 U S 204, 208 (1988) 
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predecessor in 1990 squarely decided, with Uie support of shipper groups including NFTL, to require 

railroads to use acquisition cost, rather than the pre-tf ansactton book valuer on the books of the acquired 

company, for purposes of revenue adequacy determmauons That decision was fully upheld on judicial 

review See Railroad Revenue Adequacy - 1988 Determination. 6 I C C 2d 933, 935-42 (1990). affd sub 

nom Association of Am RRs v ICC, 978 F.2d 737 (DC Cu 1992). 

No change m Uiese established rules is warranted - in lms proceedmg or otherwise. There is no 

basis for visiting disparate tteatment upon CSX and NS If Uiere were any questton eoncermng the contmumg 

wisdom of the Board's rules, a proposed rulemakmg would appear to be the only appropnate procedure 

V. REPLIES TO REBUTTALS BY PARTIES FILING RESPONSIVE 
APPLICATIONS 

We reply in this Part to the arguments made by eertam parties filing responsive applications in 

tfieu rebuttal fihngs made on January 14, 1998 CSX has not had any previous opportumty to reply to these 

filings' Because the great majonty of those responsive applicattons seek relief that would pnmarily impact 

CSX. we are consttamed to devote a major pomon ofthis bnef to addressmg them 

1 East ofthe Hudson - The responsive applicattons or related filmgs m this area are (a) the 

appUcation of NYS'NYCED (NYS-l I ,WC-10) and Uieir rebuttal (NYS-24/NYC-17), and (b) Uie reply 

presentaoon of Representauve Nadler and 23 of his congressional colleagues (Unnumbered, filed January 14, 

1998) 

(A) Like many otfier parties seekmg enlargement of the Shared Assets Areas or sinular concUtions 

to suit theu wishes, NTS/NTCED seek, m effect, to have the equivalent of an SAA across the Hudson by 

mtfodudng a "tfackage nghts earner' to operale between SeUark, NY (near Albany), and the Bronx over the 

Comaii hne bemg allocated to CSX As extensively discussed m AppUcants' Rebuttal (Vol 1 at 124-36), 

thi.<: •-ec.uest violates the settied policy of the Board and its predecessor that condittons wiU not be imposed 

7 CSX's response to the imual Sivgs of the responsive apphcants was caotained in tbe Applicants' Rebuttal. We will 
seek lo avoid dupUcation of that Rebuttal here 
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on a tfansaction to make Uie requestor better off competiuvely Uian it was before See Part II above That 

is an application of Uie Board's related pnnciple Uiat conditions will not be imposed n deal wiUi existing 

sitoiations not created by Uie tfansaction Of course, at Uie present ttme Uiere is only one Class I rail camer 

East of Uie Hudson - Conrail NYS.'NTCED exempt to avoid Uie pomt Uiat Uiey are complaining about Uie 

continuatton ofan existtng smiatton by saymg Uial smce allegedly Uie Transactto.i bnngs less rail competition 

to Uie East of Uie Hudson area Uian did Uie recommendation of Uie 1975 Fmal System Plan (FSP) of USRA, 

It cannot be said to be m tfie public mterest That argument appears to be ftmdamentally flawed, but Uie short 

answer is Uial tfie facts do not suppon it m any event While Uie FSP sought to mtfoduce a competitive rail 

hne from Northem New Jersey tfirough New York State to Buffalo and beyond (a proposal which could not 

in fact be accomphshed Uien), it did not propose any rail compeution to Comaii East of Uie Hudson See 

FSP, Vol 1 at 18, 20-21 (maps) Thus, Uie FSP and Uie Triuisaction each produce Uie same result East of 

the Hudson, but vhe FSP's unfulfilled goal to mtroduce rail competiuon from New Yo'-k City (Uirough 

Northem New J;rsev) west of Uie Hudson is achieved by Uie Transacuon 

The Transacnoa altfiough it need not. do- s more for "East oftfie Hudson" tfian Uie present Comaii 

does First, bv inttoducmg two stfong compettti , e rail eamers. one of Uiem CSX, west of Uie Hudson, Uie 

Transacuon makes CSX pay attentton to tfie shippers east oftfie Hudson, so Uiat Uiey do not resort to drayage 

across Uie Hudson where Uiey will have an NS optton Comaii had no such consttamt west of Uie Hudson. 

It was mdifferent to Uie use of drayage across Uie Hudson, havmg no rail competttton on Uie west side, and 

indeed concenttated its efforts on Uie west side The cnticism made by NYS/NYCED, m its January 14, 

1998 fihng (NYS-24,'NYC-17 at 23-29) and m NYS's Environmental Comments of February 2, 1998 

(NYS-26 at 14-20). as to Uie environmental effects of d ayage across Uie Hudson is misplaced The pomt 

IS not Uiat CSX supports drayage across Uie Hudson from pomts east of it, ratiier CSX m its own mterests 

wUl seek to minimize any such drayage. It wiU be m CSX's mterests to give service to customers east of Uie 

Hudson, and to pnce tfiat service mway, vvhich wiU prevent Uiat drayage from happening and wiU reduce 
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tfie amount of aoss-nver drayage tfiat is already takmg place Rebuttal, Vol 1 at 125-29. Vol. 2A, Kalt RVS 

at 179. 

Second. Uie commercial access of CP and P&W to Uie CSX East of Uie Hudson Une intfoduces 

conipetition from Uiese camers to a considerable extent on Uiat lme In response, NYS/NYCED find fault 

witfl tiie extent of Uie compeution Uiat is mtfoduced by Uie CP settlement and suggest Uiat CP made itself a 

bad deal and Uius will not be able to compete NYS-24,'NYC-17 at 29-34 But m Uie first place, Uie 

setUement does afford more compeution tiian there was before Uie Tramsaction, Uiere were no such 

anangements between CP or P&W and Comaii Next, it is grattiitous to assume, as do NYS/NYCED, Uuil 

CP ignorantiy or wilfiiUy made a settlement m which it gave up claims and positions of itis own in Uie case 

in exchange for nghts Uiat were meamngless 

We note Uie fact tfiat no major earner has yet stepped fonvard to aeeept NYS/NYCED's mvitation 

to compete wiUi CSX east of Uie Hudson for Uie rail service revenues tfial might be antteipated to be available 

Uiere. Indeed, Uie NYS/NYCED filmg pomts out Uiat only approximately 5% of Uie freight revenues m Uit 

Greater New York City area are East of Uie Hudson revenues NYS-24/NYC-17 at 20 So far, Uie only 

camer Uial has come fonvard is Uie ttny Class III New England Centfal Railroad, which has fiimisheu a very 

short statement Id , Petersen RVS No serious presentauon is made as to its resources, Uie financing and 

equipment it would devote to Uie service, its nottons as to markenng, or Uie like ' 

(B) Representauve Nadler and his 23 colleagues have expressed concem over Uie geographic 

and mfrasffucttire problems of providmg rail serviee east of Uie Hudson due to Uie fact Uiat Uiere appears to 

be no usable passage, by ttmnel or bndge, for rail movements across Uie Hudson soutii of Albany, about 100 

nules nortfi of Manhattan This congressional group has made vanous proposals, beginnmg wiUi a proposal 

to conscnpt CSX and NS as operators ofa new car float service from Uie North Jersey SAA to Brooklyn 

and/or to extend tfie jomt aUocation of Uie Nonheast Comdor (NEC) Comaii freight nghts, cunentiy r̂ mning 

8 A fuller presenuuon is. of course, made m HIT Rebuttal, includmg tfie operauonal difficulties of introducing a second 
frci^t camer on tfus hne which is heavUy devoted lo passenger service Rebuttal, Vol. 1 at 124-33. 
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from Washington, D C to New York City, which becomes an allocation solely to CSX at Penn Station in 

Manhattan and easteriy from tfiere. See hitervention Petition of Congressman Nadler, et ql (Unnumbered),, 

filed Oct 21,1997, at 12-15 The jomt allocauon under Uie proposal would l.c extended to Uie east of Penn 

Station so Uiat NS would have concurrent nghts mto New England wiUi CSX, apparentiy for Uie purpose of 

certain limited operauons mvolving low profile RoadRailers and smiilar freight equipment Uirough Uic 

Manhattan passenger tunnels and eastward No serious interest in Uiese proposals by CSX or NS has ever 

been expressed, and botfi stand on tfie allocations of Uie NEC freight nghts provided for m Uieir AppUcation. 

As to operauons tfirou^ tfie passenger ttmnels. there is no evidenee of senous mterest m Uiat proposal smce 

Uie one-day tfial of Uie operation m August 1982, and m Uie mtenm, as is well known, greater clearance 

requirements, ratiier tiian less, have been Uie order of Uie day m freight railroadmg 

While CSX has not included m its operating plan any movements of freight Uuough Uie existing 

Hudson and East River passenger ttinnels and is not convinced Uiat sueh movements would be economically 

and operafionally feasible, it has no prejudice against considenng movements Uirough existing or new tunnels 

if Uiey ean be demonstfated to be feasible On Uus issue, as on Uie possibility of an increased use of cross-

harbor float senices between Jersey City/Bayonne, NJ, and Brooklyn, CSX has an open mmd and obviously 

would partielpate in or provide such services, witfun its operattonal auUionties, if Uie same were feasible and 

economicaUy attractiv e As noted m Uie Rebuttal (Vol 1 at 136), CSX looks forward to Uie two-year sttidy 

of Uiese and otfier m ivements v.'hich is bemg launched by NYCED commenemg m Uie Spnng of 1998. The 

AppUcants' design o.̂  Uie SAA relanng to Uie New York Mettopolitan Area, m Uie area west of Uie Hudson 

where Uie overwhelming majonty of Uie freight tfaffic of Uie Metfopolita" Area area ongmates and 

tenninates, was based on Uie sute of Uie rail tfaffic flow^ and potenttal flows visible to CSX and NS at Uie 

time of Uie negottatton oftiie Transactton Agreement m Uie Sprmg of 1997 Futtire improvctf.ents in Uie 

pubUc mfrastfucttire m Uie region which might provide additional physical rail access to Uie area east of Uie 

Hudson, to which Uie prcposed sttidy by NYCED may be a preface, could weU change Uiat picture. But it 

IS obvious tiiat any effecttiation of any such msijor infrastiiicture improvements facUitatmg cross-harbor and 
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otiier new tfans-Hudson rail movements in tiie area lies years m Uie fiittire Thus, Uie anangements made 

by tiie AppUeants are completely appropnate to presem condmons The Board's powers of oversight, and 

to autficnze 'dd-tional raU serviee where tfie pubUc mterest and necessity reqmre, and CSX and oUier earners' 

economic mterests, can be rehed upon should mfrastfucttire changes be made which would wanant changes 

m Uie provision ofrail senice to Uie New York Metfopolitan Area 

2 EJE/I&M - EJEA&M claim Uiat Uiere will be an undue concentfation of power m CSX's 

hands over mtemiediate switchmg railioads m tiie Chicago area as a result of Uie Transacuon and Uiat m 

order to remedy Uus sittiatton Comail's contfoUmg 31% block of stock m IHB should be divested to a 

"consortium" consistmg of EJE and l&M 

•Die proposal is an mappropnate solutton to a nonexistent problem There are Uiree mtennediate 

switchmg cainers operattng m tfie downtown Chieago temunal area. BOCT, BRC and IHB The Transacuon 

will have no effect on Uie contfol of BOCT by CSX which has been its 100% owner for many decades It 

will have no effect on contfol ov er BRC. which is split 50-50 between Uie Eastem roads and Uie Westem 

roads; CSX acquires no additional mterest m BRC m Uie Transactton. NS takes over Comail's mterest As 

to IHB, CSX and NS will leave Uic ownership of Uie 51% block m Comaii and will cause Comaii to vote 

It Ul accordance witfi a stockholder agreement Rebuttal, Vol 1 at 300. 309-10. Applicatton, Vol 8C al 693. 

The stockholder agreement is an open agreemem which is before tiie Board EJE and l&M Uiemselves say 

Uiey will have a stockholder agreement accordmg to Uieir applicatton filed last Oetober (EJE-10 at 6, 15), 

but they have not gotten around to draftmg it and now seem to be contendmg that Uiey each will act 

mdependentiy oftiie otiier, wiUi no agreemem See EJE-17/IMRL-6 al 25 

The CSX/NS agreement provides for a system of checks and balances between CSX and NS m 

the exereise of Uie.r powers wiUi respect to Uie conttollmg block of IHB stock OUier provisions of Uie 

agreement whidi are complamed about by EJE/I&M relate not to ComaU's powers as 51% stockholder but 

to Uie exercise of Comail's powers as a contfacting party under existing agreements wiUi WB See 

Applicatton. Vol 8C at 703-06. Accordmgly Uiey have no relationship to Uie exercise of stock control 
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OUier complaints of EJEA&M relate not to CSX and NS's voting of Comail's stock interest in IHB but to Uie 

effect of Uieir respective operating plans on IHB Those plans wUI mmunize Uicir use of Uie IHB's Blue 

Island Yard as an mterchange point or a plaee to ston ars and will stf ess its use as a place Uirouf which 

Uiere wiU be run-tiuough tfams m eooperation witii Westem camers, tiius euttmg down on switching and 

handUng m tfie crowded terminal area While tfiis wtil m a sense "mfluence" IHB's business, it is Uie mfluence 

tfial a customer exercises m its role as a customei. not in its role as an owner Recent events teach Uiat Uie 

reUef of congesuon m terminals, tiu-ough preblockmg and run-Utfough operations, must be an important goal 

of tf ansportauon policy CSX's and NS's operattng plans provide for achievmg Uiat goal and Uieir use of, 

mtfier tfian ttieir conttol over, IHB will effect it EJE/l&M's insistence that service to local shippers Utfough 

the Yard is a greater goal is highly questtonable. 

The fact tfiat tfie AppUeants propose operating plans m the Chieago area that will change Uie usage 

of Uie Blue Island Yard does not mean Uiat IHB and its Blue Island Yard will not be operated m an 

mdependent fashion CSX and NS are committed to havmg it conttnue to operate m an mdependent fashion 

as defined m tiie Board's earlier decision in tins case (see Decision No 53, sened Nov 10, 1997) and as it 

has operated under Conrail's conttol The fact Uiat Uiere is a shareholders' agreement between CSX and NS 

docs not mean tfiat greater domination will oeeur tiian was exercised by Comaii or Uial IHB's mdependence 

WlU end Comaii by itself had all Uie powers of CSX and NS under Uie IHB Agreement roUed mto one, it 

eould by itself exercise each and every power of CSX and NS recited LI Uie Agreement CSX's nghts are 

Umited and its freedom of actton consttamed by tiie nghts of NS and by Uie continumg 49% stock interest 

of CP m IHB Because of NS's n^ts, CSX wiU be more consttamed m Uie exercise of power over IHB Uian 

IS Comaii. 

EJEA&M propose to operate IHB not with emphasis on run-Uirough movements through Uie 

Chicago gateway but wiUi emphasis on service to local shippers EJE-10 at 8-9. Such a plan would have 

difficuhy quaUlVing m Uie pubUe mierest even if proposed as part of a voluntary tfansaction. It is absurd to 

say Uiat it justifies a transaction ^ontfarv to Uiat proposed by Uie parties in Uie Primary ^pUcation. To be 
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sure, local semce wUl not be neglected in Uie Transaction, there wUl be plenty of capacity for semce to local 

shippers Rebuttal, Vol. 1 at 322-23 EJEA&M have never expiamed why CSX and NS would not want to 

promote tiiese local operanons and enjoy Uieir share of revenues from Uiem. 

In eontfast to Uie benefits which Uie Transaction will bnng to Chicago, Uie EJEA&M proposal 

bnngs notiung The ma)or Westem camers do not support it The ongms of I&M's entfance into Uus 

"coalitton" Wltii a grand total of two members have remamed as murky as Uiey were left at Uie time ofour 

Rebuttal Rebuttal. Vol 1 at 314-18 EJEA&M have not put fonvard Uieir shareholder agreement and seem 

to be receding from evai having one See EJE-17AMRL-6 at 25, Rebuttal, Vol 1 at 317; Rebuttal, Vol. 3C 

at 24-25 AppUcants mildly exaggerated m our Rebuttal by saymg Uiey had no operating plan; Uieir operating 

plan exists but it covers al! ofone page, much of it devoted to ccmplammg aboul a discovery mlmg of Uie 

AU EJE-10, Ex 15 at 35 The rest of that page contains the substanUal equivalent of notiung There are 

a number of shippers sen ed solely by IHB and EJE, but no plan is offered to remedy Uiese "two-to-ones" 

were IHB and EJE lo come under eommon contfol The EJEA&M proposal is said to accenttiate service to 

local shippere but tfie largest shipper on tfie EHB. UUand Sleel, opposes tfie EJEA&M responsive applicatior. 

See ISl-9 The only answer given to Uus by EJEA&M appears to be Uiat EJE will not contfol IHB, but Uien 

why did Transtar and EJE file a contfol applicatton'' Despite Uie repeated assertion of attorney-client 

pnvilege at cmcial pomts. it seems elear Uiat EJE took Uie mittattve m bnnging I&M mto Uie coalition, 

possibly m an effort to dilute tiie "tw o-lo-one" issues As late as October 1, 1997, EJE made tiie required 

environmental filmg, a condiuon precedent to tiie Oetober 21,1997, responsive application, solo, wiUiout 

I&M's name appeanng 

3 Wisconsin Central - WC claims Uiat Uie govenung issue as to its responsive application, 

which seeks Uie forced sale to it oftiie Altenheim Subdivision of Uie BOCT, a long-time 100% si jsidiary 

of CSXT, IS Uie foUowing 
Should CSX be penratted to own 100% of B&OCT, to own joinUy wiUi Norfolk 
SouUiem Railway Company CTJS") 51% of Uie Indiana Harbor Beh Railroad 
Company ("WB"), to have absolute dispatchmg auUiority over WB in tiie Chicago 
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Tenmnal, to appoint Uie WB general manager, to contfol Uie WB Blue Island Yard 
and to own 25% of The Belt Railway Company of Chieago ("BRC"). 

WC-16 at 3. 

It sounds from tfus as if WC is jommg m tfie proposal of EJE and I&M, and m fact WC was at one 

point a member of Uiat "coalitton" but apparentiy dropped out leavmg it a coaUtion wiUi one member until 

I&M somehow eame to jom up WC apparentiy dropped out because it settled witii NS under an 

anangement m which WC would get a Comaii lme Part oftiie settlemem was tiiat WC was to support tiie 

Transaction, which mcluded Uie matters cancattired m Uie above quotation WC-10 at 12 So some oUicr 

opportumstic goal had to be pursued, which did nol contfavene tiie allocation of Comail's ass-!ts m Uie 

Transacuon. and so Uie long-puisued goal of WC to acqmre ownership of Uie Altenheim Subdivision, a Une 

over w iieh WC already has tfackage nghts. was substtluled To be sure, tiie proposed relief does not 

contravene Applicants' request for approval of tiie Transaction, mdeed it has no relattonship to tiie 

Transactton at all Under tiie established pnnciples oftiie Board, Uus makes it mappropnate for imposition 

as a condinon See Part III above WC's claim relates enttrely to a preexisimg matter, not to any alleged 

hami ansmg out oftiie Transactton, least ofall to Uie alleged hami quoted above. BOCT has been owned 

100% by CSX and its predecessors, and it has owned tiie Altenheim Subdivision, each for many decades. 

The squabbles about dispatchmg on Uie Subdivision Uiat are recounted m Uie WC filings (WC-16, McCanen 

RVS at 7. WC-9 at 7) are preexisttng conditions and are inelevant to tiie Transactton Rebuttal, Vol 2A, 

Bootii RVS at 4-5 

Like tiie EJEA&M application, tiie WC applicatton attempts to wrest part of Uie faciUties in tiie 

Chieago tenmnal area from tfiar owner on a forced sale basis and to alter Uieir sen-ice orientiition. The most 

desirable onentatton of WB, which Uie individual operating plans of CSX and NS would fiirther, is to 

expedite tfirough movements of tfaffic tiirough Chieago, while also providmg appropnate facUities for local 

switchmg EJEA&M proposes to alter Uus to make Uie WB eoneentfate on semce to local shippers Tlie 

Altimheim Subdivision of BOCT has been in recent years largely devoted to semce to local shippers, while 
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affiirding tfackage rights for Uiose who wish to use it for parts of titfough movements m Chicago, as does 

WC. WC wishes to change this onentation so tiuit its own tiuough movements (or perhaps Uiose ui its 

haulage operattons between CN and IC, Uiough Uus possibUity is nol mentioned) would be favored and tiie 

local switchmg would lake place when its movements would not be disturbed by it This has notiung to do 

with Uie Transaction m tins case and accordingly is nol an appropnate exercise oftiie Board's powers 

Much of Uie rest of Uie WC rebuttal deals witfi issues as to tfie switchmg charge contfoversy between 

It and BOCT end tfie $20 mUUon plus arbiu-.̂ tion award rendered against WC m tiiat case, and m discussmg 

Uie issues concenung Uie Conrail block of stock m Uie WB, which ostensibly WC has dropped but which 

keeps creepmg mto its filmgs. signed by counsel who also represent EJF and I&M No ftulher reply on tiiese 

issues appears necessary 

4 Bessemer A Lake Erie - One oftiie subsUmttal procompetitive benefiis of Uie Transaction is 

Uie mttoductton of two-earner competttton to tfie coal mmes served by tfie fonner Monongahela Railway and 

now solely rail-«!erved by Conrail Notwitfistandmg tfus indisputable mcrease m compeution, B&LE has filed 

a condiuonal responsive applicatton (BLE-7) and request for conditions (BLE-8) seekmg tfackage and 

haulage nghts m order to establish itself as a third camer senmg tiie MGA mines In additton, B&LE seeks 

conditions requinng CSXT and NSR lo quote jomt rates to B&LE via speeified mterchanges botii for 

MGA-ongm coal and coal ongmattng m CSXTs B&O Ongm Coal Disttict, witii tiie fiirther requirement tiiat 

such rates prov ide CSXT or NSR witii exactiy tiie same revenue per mile as tiie smgle-lme routing via 

Ashtabula There is no basis for granttng any of tfie relief sou t̂ by B&LE B&LE has not shown, nor could 

It, that tiie Applicants' proposal lo add a second camer servmg Uie MGA mmes will significantiy reduce 

competition, nor that Uiere will be any loss of essential rail semce. 

The tt^kage and haulage nghts sought by B&LE would become effective only if CSXT serves Uie 

MGA mmes by means of a haulage anangement witii NSR But CSXT has equal access to tiie MGA wiUi 

NS While B&LE's reasomng is vague, it apparenUy beUeves Uiat CSXT would not provide meaningful 

competitioi to NSR for shipments of MGA-origm coal if it had to rely on haulage via NSR This contention, 
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and B&LEs requited reUef, are tiius entirely hypoUietical CSXT anticipates competing vigorously for Uie 

MGA busmess and Uie Transaction Agreement puts it on an equal access footing wiUi NSR, it is not 

subordmate to NS Moreover, even assuming arguendo a haulage agreement between CSXT and NSR, it 

is clear tfiat tfiat would represent a net increase m competition over Uie cunent sittiatton in which MGA coal 

mines have only Co.u ail to look to for rail ttansportauon. Indeed, B&LE's responsive appUcation itself 

contemplates relying on haulage via NSR from tiie MGA mines to a connection wiUi B&LE (via tfackage 

nghts over eitfier CSXT or NSR), and contends tfiat its haulage anangement would be competitive wiUi NSR 

B&LE claims to be concemed about a loss of competitton to a purported "lake coal market," 

consisttng of senice tc two of tiie four Lake Ene coal docks, altiiough it fails to articulate how Uie 

TransacticMi would exacerbate Uie cunent sittiatton m which only Comaii can ttansport eoal from Uie MGA 

mines In reaUty, B&LE is seekmg to miprove its pre-Transaction position by obtainmg forced access to coal 

sources it eannot sene today B&LE fears tiiat CSXT will "divert" coal tfaffic from a cunent .nefficiem 

tftfee-line haul reachmg B&LE's coal dock m Conneaut, OH. to an efficient smgle-lme haul reach.ng tiie 

Ashtabula Dock See Howerter VS. BLE-8 at 21 That is precisely tiie type of shipper-onented ben-fit, in 

tenns of improved ttansportauon effiaency and maeased competitton, Uiat Uie Transaetion will ifford. And 

if CSXT were unable lo take advantage of tiiat efficiency , due to congestion, shortage of dook capacity or 

oUierwise, notiung would prevent it from mamtammg or reestablishmg mterlme sen'ice wiUi b&LF to 

Cormeaut 

B&LE has not refilled AppUeants' showing tiiat tiie Transaetion will increase competition for MGA 

coal, nor can it overcome tiie operattonal problems its requested relief would create See Rebuttal, Vol. 1 

at 145-46, Omson RVS. Rebuttal, Vol 2B at 489-92 More important, it has not shown Uiat Uiere would 

be any reductton m competttton as a result of Uie Transactton. Its request for tfaffic protective conditions 

and a cap on divisions is conttaiy lo Board precedent (see tiie next subpart) and sound poUcy. ItiJ requested 

reUef must be demed 
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5 riUnois Central - iC seeks divesattire or dispatching contfol of CSX's Leewood-Aulon mamUne, 

and a gateway/rate conditton Botii requests are unsupported by pnnciple and should be demed. See 

Rebuttal Vol 1 al 288-99 Divestittire is a remedy "to be miposed only under extteme eonditions," and even 

tfiai tfackage nghts are prefened UP'SP at 157-64 IC already has tfackage nghts, what it wants is to use 

Uus proceedmg to take CSX's property and contfol CSX's tfam operations tiuough a major gateway 

The premise of IC's request is Uiat ils tfams have expenenced delays tiuough Memphis Such 

delays - vvhich CSX is workmg to avoid - are an existtng problem, not an effeci oftiie Transaction, and 

afford no basis for relief UP/SP at 145, BN/SF at 56 Moreover, Uiose delays clearly result from diffenng 

uses of Uie Une h gives CSX essenual access to tiie Memphis gateway and to CSX's Leewood Yard, whereas 

IC uses It as a segment m its long haul Delays sunply reflect tfie fact Uial such diffenng uses may not always 

permit IC tfams mstantaneous access and tfansit IC also shares responsibility. 

IC plamly wants its use of Uie line to have pnonty However, tiie Board's role is not to detennme 

tiie highest and best use of railroad facilittes owned by one earner but shared wiUi anotiier, such sittiattons 

are numerous Uiro . ghoul Uie mdustry Nor is IC's use a "better" one IC's repeated praise of its own 

efficiency and profitability -which have yielded it a high purchase pnce from CN - cannot reduce Uie 

unportance of Memphis for mterchange between CSX and Westem roads " The Board should not impose 

a conditton tfial would unpede CSXs flexibility m usmg tfus major East-West gateway or its associated yards. 

IC has adequate remedies under its tfackage nghts agreement, which requires CSX to ([[ 

9 IC states the cause of manv of the dciays ha-s been that "CSXT trams are 'out of or 'doubled out of CSXT's Leewood 
Yard" IC-13, McPherson RVS at 2 Tbe IC documents Mr McPherson attaches confinn that, as well as showing tfiat 
interchangeswith Western roads BNSF) may occupy part of the Leewood-Aulon lme Id E\s \ &2 ICdoesnot 
.suggest that CSX has any altemaUve access to Leewood Yard IC's otfier ciauns are based solely on self-mteresled 
statements and are completely unsubstantiated 

10 IC concedes its traffic 'is bevond tfie oversight of tfie CSXT dispatcher until it knocks on tfie door at Leewood or 
Aulon' IC-13, McPherson RVS at 7 IC should be seeking better coordmauon witfi CSX, not msisUng on a cleared 
track thc moment it "knocks on tfie door' 

11 The unportance of Memphis looms even larger witfi tfie recent problems of Western roads m handhng traffic over 
New Orleans 
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m 
IC does not allege tfiere has been any discrimination or favontism by CSX. Il is only in arguing that 

delays will be exacerbated by the Transaction that IC speculates about discnminatory motives See IC-13, 

Skelton RVS at 4-5. That speculation must be rejected. There is no reason to expect discnmination post-

Transaction CSX will continue to have incentives to use efficient routings and no incentive to violate its 

tfackage nghts agreemeni with IC 

IC's second request is for a condition tful would lock m IC-Comail gateways, apply them to aU CSX 

traffic and dictaie CSXs portion of tiie rate Rebuttal, Vol 1 at 296-99 That self-servmg proposal is flaUy 

contraiy to setUed law that such tfaffic protective condittons are mefficient, anticompetitive and contfaiy to 

the pubUe interest Those "protective" conditicns were standard in rail merger case, r many years But 

decisions ofthe ICC, tcachmg baek almost two decades, have consistently rejected tfaffic "protective" 

conditions and have held that the free market — not regulatory mtervention ~ best ensures that efficient 

routmgs wUl be used Those imposed on existmg pre-1980 combmations were accordmgly removed by the 

ICC m tfie 1980's See, eg . SALACL Sub 5 at 15-16. Chessie/Seaboard at 578-79. N&W.^DTI at 527. See 

also UP MPWP at 565-66 (tfaffic protective conditions "remove mcentives for efficient operations by 

keepmg camers from pncmg more efficient routes at lower rales" and "hamper camer efforts to rationalize 

their systems by freezmg existmg juncttons and mterchanges") See also Traffic Protective Conditions. 

The Board should not limit CSX's use of efficient routmgs, whether they mvolve IC or not. 

Condiuons are miposed only lo protect competttton - nol competitors What IC is seekmg is to preserve its 

positton as a compettlor and to block CSX from bemg able to offer customers more efficient routes. IC's 

request must be demed 

12 Moreover, IC's model works botfi ways If CSX has a compeutive incentive to delay IC, IC has ooe to delay CSX 
IC dispatchmg thus would have equally 'anticompetitive* effects. 
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6 IndianaDoUs - Altfiough tfie Transaction will create more rail competition m Indianapohs Uian 

currenUy exists, several pames. mcludmg a responsive appUcant, seek far-r.sachmg conditions to remedy 

alleged anticompetitive effects. TTiese requests are unjusttfied and should be demed. The Transaction 

Agreement ilseU" assures tiial Uie allocatton oftiie Comaii lmes wiU cause no dimmution ofrail alternatives. 

Indeed, competttton wiU be mcreased by Uie eUmmation oftiie Comaii $390 switchmg charges between CSX 

and NS and Uie substtttition of cost-based pick-up and delivery senice between Uiem 

Today, most mdustties m and around UidianapoUs are directly served by only one Class I rail canier. 

Comaii \n particular. CSX has only Imuted acce.. lo Uidianapolis customers CSX tfacks reach Uidianapolis 

only from tiie east, and its tfams desttned for Uidianapolis are taken to State Stfeet Yard Rebuttal, Vol. 1 

at 51 CSX uses overhead tfackage nghts over Comaii to reach Uiat yard from Uie west Comaii picks up 

CSX cars at Sute Stfeet Yard for delivei>' to CSX customers located on Uie "UidianapoU? Belt" or Uiat are 

located on otfier Comaii tfacks and tfiat are open lo reciprocal switchmg Comaii charges CSX $390 per car 

for that senice Id 

Under tiie Transactton Agreemem. CSX vviU be allocated tfie Comaii lmes sening Indianapohs But 

NS wtil obtam tfackage nghts over CSX lo reach Hawthome Yard m Uidianapolis And NS will also receive 

tfackage nghts over CSX between UidianapoUs, CrawfordsviUe and LaFayette, and Uidianapolis and Muncie. 

(CSX today provides senice between Uidianapolis and CrawfordsviUe by way of overtiead tfackage nghti; 

over Comaii) Ui UidianapoUs. CSX will provide pickup and delivery senice for NS, much as Comaii does 

for CSX today, to sene tiiose customers Uiat previously had access to eiUier Comaii or CSX - except Uiat 

CSX will do so not al Comi;il's $390 rate but at a cost-based rate Id at 54, Applicatton, Vol 8C at 501-08. 

Despite Uie fact tfiat tfie Transaction does not cause any reductton m competttton m IndianapoUs and 

mdeed, as noted, miproves competttton, ISRR, a RailTex affiliate, has filed a responsive appUcation seekmg 

tfacK^e nghts Uiat, m Uie aggregate, would expand Its system by over 70% ISRR-4 at 14. It seeks tfackage 
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nghts over Comad Unes between bidiamipolis and Muncie, Crawfordsville and ShelbyviUe ISRR bas made 

no showmg of any justification for Uiose tfackage nghts and Uiey should be demed " 

ISRR also seeks tfackage rights Uiat would pemut it to ticn̂ e directiy aU customer on Uie 

IndianapoUs Belt ISRR-4 al 3 As m Uie case of ISRR's oUier requests, Uus is unnecessaiy-to remedy any 

loss of competttton, masmuch as Uie Transactton replicates, and mdeed improves upon, existing Class 1 

access m IndiamipoUs and, most miportanUy. gives Uie UidianapoUs shippers access to Uie expanded systems 

OfCSX and NS ISRR's request is obviously aimed at improvmg ISRR's existtng competitive position, and, 

Uke its oUier requests, is wiUiout any legal basis. 

F'naUy. ISRR seeks tfackage nghts to sen̂ e two IndianapoUs-area plants operated by IP&L ISRR-4 

at 2 IP&L and DOJ seek similar reUef I&PL-3 at 19, DOJ-1, Woodward VS at 24 These requests are 

based on a misapprehension of Uie cunent tfansportation altemattves for Uiese plants and a misconceptton 

as to what consttttiles a 2-to-l sittiatton requinng relief under Uie Board's precedents 

IP&L's Peny K steam generattng plant is locaied m downtown UidianapoUs and is rail-sencd only 

by Comaii ISRR ongmates a small amount of coal Uial ts uelivered to Uie plant via an mterchange wiUi 

Comaii CSX does not sene Peny K today, nor does it have access lo Uie plant via switch After Uie 

Transaction, CSX will step mto Comail's shoes and sene Peny K directiy Ui additton, tiie Transactton 

Agreement wiU provide NS witi> access to Peny K via cost-based switchmg Ui oUier words, Uie Transactton 

will mtroduce new competttton for Peny K and will cause no reductton m competttton. ISRR and IP&L 

speculate Uiai after Uie Transacuon CSX will favor its affiUate. INRD, over ISRR as a source-semng camer 

m connection wiUi coal movemenls desttned for Peny K. Even if Uiere were any basis for Uiat speculatton ~ 

and Uiere is none ~ such a vertical mtegration concem does nol justify- relief under Board precedent. 

13 There IS no loss of compeuuon at CrawfordsviUe, ShelbyviUe or Muncie Rebuttal, Voll at 366-68̂  Moreovw 
even were ISRR to lose its exisung IP&L busmess m Indianapohs. its tfireat to abandon a short segment of hne hidang it 

major city it n-̂ ach J lu^ no subsUnce Id -t 369-70 Ui any even. ̂ ^ ' ^ ^ ' ^ ^ T t , i^O 
on tfi« h i wiad lose essenual tnmsportauoo semces. an issue oo which It h^ 
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IP&L's second hidianapoUs-area plant, Uie Stout plant, is rail-served exclusively by INRD. At Uie 

present time. aU oftfie coal ddiveai to Stout is delivered by INRD, as developed below In Uie past, ISRR 

had originated eoal destined for Uie Stout plant That coal was interchanged wiUi Comaii and Uien switched 

to the plant via INRD, pursuant to a contfact between INRD and IP&L. [[[ 

]]] Thus, Uie 

Transactton lias no effect on tfie transportation ahematives available to IP&L's Stout plant and will not reduce 

con̂ ietition The existing altematives will remam m place, and the ability of ISRR to ongmate coal to Stout 

wiU depend, as it did pnor to tfie Transaction, on its ability to reach an agreement witii CSX and INRD wiien 

Uie cunent contfacts expire. The requests of ISRR, IP&L, and DOJ to reanange rail tfansportation in 

Indianapohs are unnecessary to remedy any loss of competition and are entirely unw ananted 

There is no plausible claim that tiie Stout plant is cunentiy a "2-10-1" pomt [[[ 

]]] This leaves only IP&L's claim, supported by DOJ, 

that It could build oul from tfie Stout plant lo Comaii m order to provide tiie eompetition to INRD that does 

not exist today But the record shows that such a build-out would be prohibitively costiy if it could indeed 

be built at all Rebuttal, Vol 2A, Kuhn RVS Moreover, tiie record reftites IP&L's claim Uiat Uie buUd-out 

option has consttamed INRD's pncmg Hoback Dep , Jan 9,1998, at 82 (see App B) The real constfaint 

on INRD's pncmg of eoal movements to Stout, given tfie pUmfs proximity to its Indiana coal sources, is tmck 

competitiOTi As IP&L's Vice President, Fuel Supply, testified, "(t]he rate we have under [Uie INRD] contfact 

IS Uie ti-uck compettttve rate Mr Hobeck [sic\ was fighting two tmcking compames " Rebuttal, Vol 3D, 
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Knight Dep, Dec 8,1997, at 3f( See also Rebuttal, Vol. 2A, Hoback RVS at 196-98; Hoback Dep.. Jan. 9, 

1998, at 62-64, 97, 130 {see App. B).'* 

The record shows Uiat Uie alleged build-out is a contiivance devised for purposes of asserting 

"2-10-1" stattis Ul tfus case IP&L's build-out sttidy was commenced only after Uie filing of Uie AppUcation, 

and IP&L wimess Weaver testified tfiat dunng his tenure wiUi IP&L Uie company had not previously sttidied 

such a build-out Rebuttal, Vol 3D, Weaver Dep., Dec 8,1997, at 80-81 Unlike legitimate daunants in 

oUier proceedmgs, IP&L has nol provided Uie evidentiary- basis for claunmg 2-to-l stattis and tiie Board 

should reject tiie relief sought by ISRR, IP&L and DOJ. 

7 Other RaiTTex Carriers: IORY. NECR - Two oUier RailTex caniers similarly tfy to misuse 

Uus proceedmg to expand Uieir systenis on a forced basis Their requests should also be demed. 

lORY's eight tfackage nghts requests would nearly double its system Two are based on IORY 

delays over Comail's Spnngfield-Cmcmnatt Ime " Delays reachu g Cmcmnati are an existtng problem for 

aU raUroads, dnven by geography and tfack eonfiguratton Rebuttal, Vol. 1 at 355-57, IORY has failed to 

show they would be exacerbated, and ignores a key facet of CSX's Operating Plan, which is to reduce 

Cincinnati congestion Id at 357. 

Nor IS Uiere harm to competition IORY speculates tiiat CSX will cause delays to steal its tfaffic, 

but CSX would not mtenuonally delay any Cmcmnati tfains because its own operations would suffer as well. 

Id at 358-59 Moreover, tfiere are multiple stfong mcentives to keep lORY's time-sensitive tfaffic on its line. 

Id at 354 & n.50 The nghts sought provide no cure witiiout major improvements, tiie Washmgton Court 

14 Contrary to P&L's suggesuon in its Comments on tfie DEIS, Applicants do got propose an increase of mick 
transportauon of coal to Stout It is tfie tfireal tfiat such transportaUon could occur tfwt vnU easure competiuve rail rales 
fram INRD. just as it does today. 

15 One (Monroe-Middletown) relates solely to NS. The otficr involves CSXs hne between Washington Court House 
and East Norwood (Cincmnati) and is addressed here. 
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House lme would be slower tiian Comail's Une, lORY's only response is to claim tiiat improvements would 

cost $2 million, not $5 nulUon.'* 

lORY's remaining requests are based on groundless arguments tiial NS eannot offer adequate 

competttton or tfie bankmpt tiieory tiiat Comaii sen/ed as a "neutfal compettttve gateway "" Those elaims 

have no ment Id at 361-64. 

NECR seeks tfackage nghts Uiat would expand its Unes by 75% Those rights would mject it mto 

Albany and Uie North Jersey SAA - which would be completely unwananted by any effeet of Uie 

Tramsaction, and would mterfere wiUi CSXs abihty to operate See Rebuttal, Vol 1, al 380-81 They would 

also connect NECR to CSO. anotfier RailTex affiliate, notwitfistandmg RailTex representauons lO Uie Board 

m 1996 tiiat "tiie ttansactton [to conttol CSO] is not part of a senes of antteipated tfansacttons tiiat would 

connect CSO wiUi any railroad in tiie RailTex corporate family "'* 

NECR has shown neitiier compettttve harm nor loss of essenttal semces at 376-80 On rebuttal. 

It elaims for tiie first ttme Uiat its projected $8 million revenue loss will have a "most Ukely fatal effeci" 

NECR-8. Carlstrom RVS at 2 " However, NECR has failed to substanttate Uiat figure or rebut CSX's 

cnuque of it Rebuttal, Vol 28, Rosen RVS at 320-21 NECR has also failed to show essenttal sen-ice 

loss under any assumpttons, to Uie conttary , Uie very existence of dr.iyage to transioadmg faciUties Uiat 

NECR claims will draw away busmess proves tiiat adequate altemattve ttansportation will be available 

16 These nghts would also cau.se CSX operatmg problems, as well as give IORY a wmdfall connecuon to an isolated 
branch lme IJ at 357-59 

17 IOR Y has also been less tfian forthcommg m tts failure to disclose tfiat one of tfiese requests would give it access to 
substanUal new auiomouve traffic at Marysville [d at 363 

18 RailTex. Inc - Continuance in Control ExeP<r""" - T̂ nw ĉriciif Southem R.R.. STB F manee Docket No. 33121 
(served Sept 27.1996) 

19 hi response to discovery on iti responsive appbcauon, NECR asserted only tfiat mch revenue losses would force it 
to disconunue service on nwgma! secttons ofits rail system Rebuttal, Vol 1 at 37!,, n 75. Vol. 3A at 162. 

20 Moreover, NECR has not established tfiat granting tfie requested nghts would remoc.y tfie aUeged hann, its 
projecled $7 miUion revenue rests on sheer speculation Id at 322-24 
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8 Livonia. Avon A Lakeville - LAL seeks divestittire or tfackage rights for direct interchange 

wiUi R&S. Its lack of Uiat mterchange is an existtng condition tiie Transaction wiU not aff<*ct Rebuttal, 

Vol 1 at 372-74 CSX is simply steppmg mto Comail's shoes, and where LAL-CR movements become 

LAL-CSX-NS ones. Applicants will provide efficient mterime serviee Id at 373-74 LAL's remedy also 

involves a Uiree-camer movement (LAL-R&S-NS) and would not cure Uie harm alleged; its claim Uiat R&S 

is a better mtennediate Unk has no ment Fmally, LAL's wish to be m a SAA affords no basis for reUef Id 

at 119-24. 

VL NEWYORK DOCK AND OTHER STANDARD LABOR PROTECTIVE PROVISIONS 
SHOULD BE IMPOSED 

The Board should impose Uie New York Dock and otiier slandard employee conditions m Uiis 

Transactton as it and the ICC have consistentiy done m other railroad combmation cases' ' New York Dock 

benefiis are among the most generous m Amencan mdustty Fhey guarantee up lo six years of full wages, 

a movuig aUowance. retfairung and preferential rehinng There is no basis for the requested enhancements 

to extend protecuon to employees of non-Applicants (UTU-requested) or to proviae atttition-type and oUier 

additional protecnon (TCU-requested) Neitiier umon demonstfated tiie "unusual circumstances" required 

for sueh enhancemenis Sirmlar requests have been umformly rejected See Rebuttal, Vol 1 at 591-603 ^ 

Tlus Transacuon does not present any unusual labor impaets It will have less impact on contfact 

employees tiian pnor combmations wiiere the standard protective eonditions were found adequate Many 

crafts will expenence no reducttons or may even see mcreases m employment Furloughs from the mitial 

implementauon will total less tiian one year's attntton (about 3 6%) on CSX, NS, and Comaii Applicants 

expect that almost all furloughed employees will have posiuons within three years Thereafter, additional 

growtfi Ul employment is anucipated. The aboUshments result from Uie ehmination of redundant facUities, 

21 f g . UP.'SP. BN/SF. UP/CNW. CSX Corp -Control-Chessie Svs. Inc tt Seaboard Coast Line Industries. Inc.. 
361 I.C C. 521 (1980) 

22 As m UP/SP. tfie Board sbould refuse UTU's request to impoae as a cooditioo tbe commitniente maJe by tbe 
apphcants t" UTU Ly/SP at 171. n.218. 
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adoption ofbetter pract :«s, or technological improvements Accordingly, Uiese aboUshments wiU not affect 

CSX's ability to perfonn necessary work. For example, CSX vviU be able to aboUsh mamtenance ofway 

positions because oftiie greater efficiencies from its productton gangs See Rebuttal, Vol. 1 at 666. 

Nor does tfie Transaction have any unusual mipact on collective bargainmg nghts Most employees 

wiU remam represemed by Uieu umons and covered by collecttve bargaming agreements containmg many 

similar ternis " While CSX is proposing Uiat fomier Comaii employees and CSX employees be placed on 

consolidated semonty rosters and be subject to a smgle railroad's coUective bargammg agreements, tiiese 

changes are necessary ior CSX lo operate its allocated pomon of Comaii as an mtegrated part of CSX's 

system The Board's arbittators have repeatedly found tiiat such consolidation of employees working ui 

coordinated operattons is necessary to realize Uie public tfansportation benefits of approved tfansactions^' 

The necessary changes to collective bargammg agreements descnbed m CSX's Appendix A (Application, 

Vol 3A at 485) and Uie Jomt Venfied Staiement (Application, Vol 3B at 520) and Rebuttal Venfied 

Sutement (Rebuttal. Vol 28 at 1) of Kennetii R Peifer and Robert S. Spenski are similar to changes 

authorized pursuant to pnor negouated and arbitfated NeM' York Dock agreements Upholdmg arbitfated 

unplemenung agreements on CSX, Uie D C. Circuit has staled Uiat "[i]t is obvious Uiat separate and distinct 

parts, operating separately and disttnctiy. will not generate tiie value of consolidation" United 

Tramportation Union v STB, 108 F 3d 1425, 1431 (D C Cir 1997) WiUiout Uiese agreement changes, 

ti e pubhc ttansportauon benefits of Uie Transactton will be fiiistfated. The New York Dock benefits are Uie 

part of the statutory equatton that balances this. 

In contrast. ARU are unable to cite any precedent Uiat changes like CSX's proposed changes are 

unnecessary to realize Uie tfansportation benefits descn.,ed m CSX's Operattng Plan ARU merely repeat 

their discredited attack on Uie STB as biased and falsely depict New York Dock as uivolving a process of 

23 There is no basis for URSA's argunwnt concemmg infringement of tf»e NMB's jurisdiction. &£ Rebuttal. Vol. 1 at 
681 

24 S££ arbitrauon decisions m Rebuttal, Vol 3B at 81 -556 
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umlateral modification of collective bargaining agreements They also claun such unilateral modifications 

will lower employee morale and create unsafe conditions However, m Uie real worid most New York Dock 

implementing agreements are reaehed Uu-ough negotiation, indeed, in BN/SF nil necessary implementing 

agreements were reached tiirough negottation CSX fiilly expects m tius Transaction Uiat most of Uie 

necessary implementing agreements will be achieved titfough negotiation SignificanUy, UTU, which 

represents aboul 28 percoit of CSX's contfact work force, has reached a settlement wiUi Uie AppUcants and 

supports tfiis Transaction Applicants have also reached a settlement witii BLE pursuant to w ĉh BLE has 

removed its oppositton to tius Transactton BLE represents approximately 18 percent of CSX's contfact 

workforce AddittonaUy, CSX and NS have had implementing agreemeni discussions wiUi almost all of Uie 

other rail umons 

ARU's alleged safely iss-ue is equally unfounded CSX and NS have Uie best safety records m Uie 

industry Moreover, each has submrtted Uiorough and unprecedented safety mtegratton plans, which Uie FRA 

has found satisfactory Labor's attempt to assail tiie New York Dock process under tiie guise of safety is 

completely without foundauon 

If negottatton fails to produce tiie required agreement, Uie autiionty oftiie STB and its arbittators 

to modify collective bargammg agreements as necessaiv to implement Uie Transaction has been repeatedly 

upheld by Uie STB. ICC, Uie courts and Congress See Norfolk Western Rv Co v American Train 

Dispatchers Ass'n. 499 U S 117 (1991), United Transporiation Union v. STB, supra (and cases cited 

Uierem); '<ebuttal. Vol 1 at 605-31 ARU's argumenl Uiat Uie Transaction should be implemented pursuant 

to th.e WJPA procedures or tiie RLA is witiiout ment The Board's predecessor long ago held Uial its 

protecttve condinons, not tiie WJPA, are Uie exclusive vehicle for implementing approved tfansactions." 

Similarly, ARU's claim Uiat Article I, § 2 of New York Dock reqmres Uie preservation of aU coUective 

25 g.g ,va Dispatchers, tfie Supreme Court recognized tfiat, if tfie RLA processes apphed, "rail carrier consohdations 
would be difficult, if not impossible, to achieve." 499 U.S at 133. 
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bargaming agreement terms is contfary to established law (see Rebuttal, Vol 1 at 639-50) ARU's 

contenttons are designed solely to fiiistfate and delay tiie unplementation of Uus Transaction 

VIL ENVIRONMENTAL CONDITIONS UNDER AN EIS ARE SUBJECT TO THE 
SAME STANDARDS AS OTHER CONDITIONS, AND THE BOARD SHOULD 
NOT IMPOSE CONDITIONS THAT WOULD CHANGE OR POSTPONE THE 
APPLICANTS' OPERATING PLANS OR REQUIRE SUBSTANTIAL 
EXPENDITURES FOR SPECIAL MITIGATION MEASURES IN ORDER TO 
MTHGATE DISCRETE, LOCALIZED ENVTRONMENTAL IMPACTS 

The proposed Transacuon, besides bemg procompetitive and otiierwise promotive oftiie pubUe 

interest from a "tfansportatton" standpomt, is also pro-environment The Application's Environmental 

Report demonsttated, and tiie DEIS found, tiiat tiie Transactton would bnng systemwide environmental 

benefits and had no systemwide adverse environmental impacts Yet tiie DEIS appears lo seek remediation 

and mitigatton for aU loeal environmental impacts mvolved m tiie Transaction, witiiout fiill eonsideration of 

tfie mipact on tfie very operattng plans which are lo bnng about tiie Transactton s public mterest benefiis and 

tfie systemwide environmental gains This approach of tfie DEIS (and cf many commenting parties) ignores 

the settled meamng and mierpretatton of tiie NaUonal Environmental PoUcy Aet (NEPA) and titfeatens 

grossly to compromise tfie benefiis oftfie Transactton Ui some mstances Uie pioposals made by opponents 

to Uie Transacttoa such as tfie City of Cleveland, would result m a meltdown of east-west tfaffic flows which 

todav account for over 80 daily freight tfams passmg tfuough Cleveland on Comail's lmes 

* * * * * * 

The basic pnnciple underlying NEPA, 42 USC § 4321, is tfiat federal agency actions tiiat may 

have signifieant environmental impacts should nol be effected m ignorance of Uiose environmental impacts. 

Thus, the potenttal environmental impacts of Uus Transaetion must be called clearly and plamly to Uie 

attentton oftiie Board members before Uieir final decision is made, so Uiat Uiey may balance Uie benefits of 

Uie proposed Transactton (boUi "tfansportation" and environmental) against any environmental impacts from 

the Transaction Just as Uie Board is not to devote itself smgle-mmdedly to its tfansportation mission in 
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ignorance oftfie enviromnental consequences." Uie Board is not to devote itself smgle-mmdedly to avoidmg 

disa ?te, locahzed envuomnental mipacts One of Uie reasons for Uie Board's very existence is to ensure Uiat 

mterstate commerce is not unduly impeded by localized mterests If Uie Board were to accede to demands 

to prevent every localized enviromnental impact, eiUier by rerouting tiie tfains to anotiier lme oi demanding 

oUier speaal measures Uiat burden rail tfansportation, Uie Board would eviscerate Uie Commerce Clause of 

Uie Constittition (and Congress' enacttnents under it), and Uie national rail network could be reduced to an 

inefficient agglomeration of local rail Unes, each subject to Uie dejacto contfol of Uie local political entity 

tfirough which It passes NoUimg m NEPA requires Uie Board to disregard its ftmdamental stamtory mandate 

m title 49 oftiie Umted States Code m tius manner Notiung m NEPA ovemdes 49 U.S.C § 11321, 

reenacted by Congress m 1995, which gives Uie Board exclusive junsdiction over rail combmations and 

expressly stales tiiat such combinations may be eamed out "wiUiout Uie approval of a State auUiority." 49 

U.S.C § 11321(a) The Board must ofcourse evaluate Uie localized impacts expected to result from Uie 

Transaction, givmg due consideration to me comments of commumties submitted to Uie Board, but it is Uie 

Board's duty to take a broader view and sene Uie mterest of Uie public as a whole. 

1 Where as Here Uie Board Has Prepared an Environmental Impact Slalement RaUier Than 
an Environmental Assessment, Uie Board Does Not Have To Mitigate Every (or Any) 
Localized Environmental Impact 

m pnor rail combination cases, an Environmental Assessmem ("EA") was prepared. The present 

case represents tiie first time tiie Board (or its predecessor) has prepared an Environmental Impact Stiitement 

("EIS") ma rail combmatton ease The EIS and EA processes are fimdamentally different. These differences 

are expiamed m detail m CSX's Comments on Uic DEIS, submitted to Uie Board on Febmaiy 2,1998 

The purpose of preparing an EA is to detemune whetiier Uie action contemplated may have a 

significant adverse environmental effeet If Uie EA reveals Uiat Uiere may be any such effect, Uie agency must 

either prepare a ftili EIS or mitigate Uie potential effect to Uie level of insignificance. §SL , CahmSl 

26 The process employed to date by tfie Board's Sectton of EnvironmenUi Analysis CSEA") clearly gu«r««ees tfial tfie 
Board will not overlook any envmrnmental issue. 
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Mountains Wilderness/Scotchman's Peak Grizzly Bears v Peterson. 685 F 2d 678, 681-82 (D C Cii 1982). 

Ein where, as here, the STB prepares an EIS, it has no conespondmg obligation to mitigale every (or any) 

environmental mipact The preparation and consideration ofthe EIS is all tha* is reqmred to satisfy NEPA's 

mandate As the Supi me Court has explained, "[i]f the adverse environmental effects of the proposed action 

are adequately identified and evaluated, the agency is nol constfamed by NEPA from decidmg otiier values 

outweigh the environmental costs " Robertson v Methow Valley Citizens Council. 490 U S 332, 350 

(1989) '̂ 

Although the DEIS recites the differences between the two processes, the DEIS nonetheless 

recommends a rmttgatton measure for every adverse local impact deterrmned lo be significant A number 

of these mittgatton measures would require CSX or NS to modify- substanttally their operatmg plans Other 

preliminary recommendations would require CSX or NS lo expend substantial sums of money for grade 

crossmg unprovements (w hich have long been recogmzed to be the responsibility of federal, state and loeal 

govemments. not the raiUoads) and for other improv ements and programs The very real danger of eroding, 

if not completely elimmating, the public benefits ofthe Transactton is heightened by the fact t.at a number 

of local enttttes have asked for rmttgatton measures w hich go even beyond those recommended m the DEIS. 

The EAs prepared m BN'SF and UP SP had to provide for mitigation of all significant 

environmental unpacts because the ICC or the Board wished to avoid extendmg the procedural schedule for 

preparation of an EIS The EAs were thus not drafied lo facilitate the balancmg of benefits and 

environmental impacts which is the hallmark of the EIS process Here, however, where the effect of a 

mitigation measure might reduce matenaUy the public benefiis ofthe Transactton, the Board should balance 

27 The EIS process does not 'require agencies to elevate environmental concems over other appropnate 
consideration " Baltimore Gas and Electrtc Co v. Natural Resources Defense Council. 462 U.S. 87, 97 (1983) (citing 
Strvckers' Bav Neighborhood Councd v Karlen. 444 U S 223, 227 (1980)). Ratfier, tfie EiS process mandates tfiat 
federal agencies 'balance a project's econoimc benefits against its adverse enviionmental effects.* Hughes River 
Watershed Conservancv v Glickman. 81 F.3d 437,446 (4th Cir. 1996) Once a federal agency identifies and evaluates 
the adverse environmental effects of a proposed action, NEPA's goals are satisfied Simmons v United States Armv 
Corps of Engineen. 120 F.3d 664,666 (7tfi Cir. 1997), 
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Uie asserted local mipact agamst tiie public benefits of Uie TrPiisaction and detennine wheUier Uie harni 

justifies Uie cure CSX beUeves Uiat m virtually all ĉ ies it wUl not. It will D£v£r be justified where Uie 

alleged "cure" requires harming Uie carriers' operating plans. 

AlUiough CSX and NS were disappomted tiiat tiie Board rejected Uie Applicants' proposed 

procedural schedule in favor of a longer schedule Uial would more easily acconunodate Uie preparation of 

an EIS, Uie prolongation of Uial schedule to prepare an EIS ratiier Uian an EA now provides Uie Board much 

greater flexibility m detemumng whetiier and how to tteat loeal environmental impacts Among oUier 

benefits, Uiere will be no need for Uie Board to conduct any mitigatton sttidies after its final decision or to 

forbid tfaffic mcreases pendmg completton ofany mittgatton plans. That was the posttue Uiat Uie Board 

found itself m UP 'SP under an EA onee it identtfied potentially sigmficant local unpactti m Reno, NV, and 

Wichita. KS. 

2. Ul Uie Balancmg Process. Local Environmental Impacts Should Be Weighed Agamst Uie Great 
Transportatton Benefits and Systemwide and Local Envu-onmental Benefits oftiie Transaction 

The great "u-ansportatton" benefits oftfie Transactton have already been descnbed m Uie Application 

and Rebunai and have been reviewed m Part 1 above They involve tiie mttoductton of much addittonal rail 

competttton, extensive new smgle-line service, and enonnous savmgs Ui additton, tiie DEIS has conectiy 

concluded Uiat numerous systemwide environmental benefits would flow from Uie Transaction, AlUiou^ 

Uiese benefits do not reeeive Uie extended discussion in Uie DEIS tiiat localized impacts receive, tiie Board 

should afford Uiem tiie substanual and conttollmg weight tiiey deserve m makmg its decision. These 

benefits - m Uie areas of safety, tfansportatton, air quality and energy eonsumption - were descnbed in Uie 

Environmental Report (Vol 6A of Uie AppUcaUon at 70-78), and m tfie CSX DEIS Comments at 22-27. Just 

as unportant, no systemwide adverse effects have been identified It is beyond dispute Uiat freight is moved 

by rail more safely and wiUi less energy consumption and air poUution Uian by tmck, and Uiat Uie Transaction 

wtil greatiy stfengtiien rail's competitive position agamst tiucks Utfoughout Uie East (over one miUion 

intennodal contamers or ttmers per year are predicted to divert to iie rail system). It would Uius be contfaiy 
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to the public interest to impose burdensome conditions on approval ofthe Transaction, ostensibly in Uie 

name oftiie envuonment, which would set back railroads m competing wiUi ti-ucks for freight busmess and 

thus eliminate the tfansportation and environmental benefits of tiiose diversions. 

It should also not be overlooked that where tfaffic will be rerouted to one rail luie because of Uie 

Transaetion on Day One (Uie day on which CSX and NS will implement Uieir operating plans) that same 

amount of tfaff.c will be rerouted from another lme The total quantum of local impacts wiU thus not be 

greater on Day One, they wiU simply be distributed among tiie lme segments differentiy The local benefits 

along the hne segments Uial will expenence decreases m rail tfaffic are not described ui the DEIS, but this 

balancmg should not be ignored by the Board It is a fact of Ufe tiial Uie mdividual residents and 

neighborhoods along Comail's Lake Shore Lme m Cleveland, for example, who will benefit from Uie 

rerouting oftrains from Uie Lake Shore Lme to Comail's Short Lme, have nol flooded the Board with letters 

in support oftfie Transacuon The letters have eome from tiiose residents near NS's Niekel Plate Lme m tiie 

westem Cleveland suburbs and some from residents near the Short Lme who will expenence the mcreased 

tfaffic ^ Yet, m balancmg tiie benefiis and impacts of tiie Transactton, Uiere is no basis for discounting tiie 

benefits to tfie peî ns who wiU expenence decreased tfaffic when weighmg Uie impaets on Uie persons who 

will experience mcreased tfaffic The reality of Amenca" s rail and highway systems is Uiat Uiey enter 

thousands of commumties and move freight and passengers tiirough Uie backyards and frontyards of 

counUess residences and busmesses The Board, m balancmg tfie impacts on Uiese local mterests, must reject 

tiie proposals oftfie City of Cleveland and otiier like mterests Uial promoie one backyard over anotiier while 

ignonng or glossmg over the severe negative impacts lhal their proposals would have on the national 

transportation system Unlike the Board, such proponents are not responsible for enforcing the national 

tfansportatton goals and poUcies. 

Of course, the operatmg plans contemplate that the total volume ofrail tfaffic wiU uicrease m the 

years foUowmg contfol as the tfansportation benefits ofthe Transaction lead to the diversion of freight from 

28 Nor have motonsts and residents along intersute highways vibo will benefit fra n reduced truck traffic spckas \xp. 
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tfuck to rail, but as expiamed above, Uie adverse enviromnental impaets of mcreased rail tfaffic will be more 

Uian offset by Uie benefiis of decreased ttuck tfaffic 

As set forth above m Part I, tiie "smgle and essenttal stanuard of approval is tiiat Uie [Board] find Uie 

[Transaction] to be consistent -viUi Uic public mterest" UP/CNW at 53, accord UP/SP at 98 Tlius, 

conditions should not be imposed by Uie Board unless .iiey are necessary to ensure tfiat tiie Transaction 

presetted lo tfie Board, viewed as a whole, is m Uie public mterest CSX submits Uiat, given Uie subsUmttal 

transportatton benefits and -vstemwide env.ronmental benefits of Uie Transactton, Uie Board would be 

justified m condudmg tfiat no mittgatton of loeal enviromnental impacts is wananted, as tiie aggregate of all 

Uie local environmental impacts tiiat mav result from tiie Transactton does not eome close to outweighmg 

the benefits of tiie Transactton Nevertheless, where local impacts can be mittgated wiUi reasonable 

nonmvasive measures (measures which do not mterfere wiUi Uie operatmg plans), CSX does not object to 

undertakmg such mitigation, as CSX's DEIS Comments and its settlement wiUi East Cleveland make clear 

3 Because a Rail Contfol Transactton Affects Rail OperaUons Which Are 
Conducted on an Existmg Pnvate Infrastmcture and Which Are Comprehensively 
Regulated To Protect tiie Public Against Unacceptable Environmental Impacts, 
tiie Board Should Not Reduce Uie Public Benefus of Uie Transactton by Ordenng 
Special Mittgatton Measures for Every Localizer Impact 

The environmental review of a railroad control tfansacuon is quite unlike Uie usual subject ofan 

EIS - tfie rnn.m.rt,on ofanewfanlitv eitfier bv tfie federal govenmient or witfi federal ftmdmg or federal 

pemut approv al A railroad conttol ttansactton, m eontfast. mvolves an extensive network of existing pnvate 

uifrastfucture When a new facility is proposed to be constfucted, Uiere are real choices to be made among 

compeung land uses and altemattve designs MiOgaton measures are usually appropnate to ensure Uiat whei. 

Uie stams quo land use is changed, Uie design of Uie project will dismpt Uie existtng envuomnent as little as 

possible In a railroad contfol tfansaction, however, only existing mfrastfucttire is at issue; all Uie land is 

aheady dedicated to railroad uses (here wiUi Uie mmor exception oftiie constfuction of a Imuted number of 

short eomiecuons and some yard miprovements). Land uses adjace:.t to Uie existing rail mfrastfucttire ahnost 

cenamiy postdate tfie radroad, Uie existt g enviromnent Uius mcludes Uie rail activity. AlUiough Uie level of 
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tfaffic may change on certam Une segments or at particular facilities as a result of Uie tfansactton, tfam tfaffic 

flucttianons are routtne occunences and are not ordmanly subject to any federal review or approval ^ TTie 

arcumstances under which mittgatton is appropnate m rail combmation cases is Uius much more Umited ^ 

Furthennore, Umitattons on Uie number of ttams and ttmes of operattons as proposed by various 

local mterests would be destfueuve of Uie nattonal rail freight and passenger network, would superfluouslv, 

unnecessanly and imperfectiy cohabit wiUi comprehensive regulation from oUier Federal and sute agencies, 

and would result m a patchwork of peculiar, localized regulatton hi eontfast to such a localized view. 

Federal regulations cover all tfie areas addressed tfirough tfie Board's environmental review process, mcludmg 

rail safety, vehicle safety and delay at grade crossmgs, passenger rail safety, tfansportatton ofhazardous 

matenals, air emissions, and noise emissions The Board is not tiie pnmary regulat- of tfiese matters and 

us contart witfi tfiem is necessr.nly episodic, mcident to its own pnmary responsibiliues The Board can rest 

assured Uiat witfiout ani special nuugauon measures targeted at tiie local effecis of mcreased traffic on 

pamcular line segments or at particular facilities, tfie public will be protecied by tiie existtng regulatory and 

funding framework Indeed, if tiie Board were to impose mittgatton wiUi respect to matters subject to 

pnmary regulatton by otfier federal or state agencies, tiie Board would mappropnalely ml ide on tiie 

junsdiction and pnonues of tiiose agencies 

29 See DEIS Vol 1 at 1 -10 The level of freight U-afiic on any given rail lme or at any given facility vanes thro'jgh tfie 
vears someum. s greath . v̂ nth shifb in the ongin and desunauon of shipments, the overall level of economic acuvity, 
shipper plant closmgs and openmgs, compeuuon from other railroads, development of subsUWle products for tfiose 
shipped by existmg rail cu.stomers, compeuuon from trucks, and oliter factors 

30 An analogv mav be useftil Vk̂hen a nev* mterstate highway is proposed to be constructed, an EIS is prepared That 
EIS considers a vanetv of potenual unpacis, mcludmg desmicuon of natural resources, changes m land use, and local 
air noise and transportaUon effecis lx)cal communiues can make tfteir views known The federal 7c". it must 
weigh all these factors in making the important decision whether to build tfie new highway, and so v r ' Mce the 
decision to proceed is made, however, it would be considered an absurdity for anv commumty . g IAV '- be 
nenmtted to cap the number of ve'̂ .ues which could use a particular secuon of tfie highway or to shut down tfic highway 
dunng certain hours The mipcnni.«.ble burden on mterstate travel would be mmiediately apparent The decision to 
constnict the mterstate rail netv̂ ork was made m the 19th century and tfie early years oftfie 20tfi centi^ The 
commitment of resources to that network was made a hundred years ago, and there is no gomg back There can be uo 
other rail network as we approach the 21 st cenwry The burden on mlersute commerce from a local commumty 
blockmg tfie free flow of mterstate rail traffic over tfus network would be just as unperanssiblc as blockmg an mterstate 
highwav The public woi-Jd suffer from tfie mfenor rail sendee, altfiough tfie cause oftfie probicm might not be as 
obvious as suddenly conung upon a roadb'ock on an mursute highway 
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(a) The Board Should Nol Modify- or Postpone Implementation of Applicants' 
Operating Plans 

Not only is Board management of railroad routtng decisions unnecessaiy to protect Uie pubUc, Uuti 

managemem would very likely harni Uie public The CSX and NS operating plans have been carefiilly 

designed to maxmuze Uie effiaent use of Uie CSX and NS mterstiite raU networks for Uie benefit of shippers 

and Uie economy m general Capital improvements have been designed and constiiicted to provide Uie 

capacity required for thsse operattng plans CSX's and NS's ongoing mtegration planmng is designed to 

achieve tiie safe, seamloss implementatton of these operating plans The Board would jeopardize Uus 

tfansitton to post-"Day-One" operattons and Uie naoonal rail movements if it were to impose eonditions Uiat 

substanttaUy modify Uie Ope-.attng Plans?' CSX eannot overstate Uie senous harm to Uie pubhc mterest Uiat 

could be caused by the imposition of such conditions -potential paralysis of Uie Eastem rati network wiUi 

potential devastaung effects on service, jobs and Uie commumues along Uie rail network As amply 

evidenced by Uie recent difficulties m tiie UP service temtory, localized proble ns expand geometiically m 

an integrated rail system, Uie resultant negative impacts are not himied to tiie railroad's pocketbook but are 

shared bv numerous busmesses and conunumues and tiieir employees and residents. 

CSX and NS will succeed after tfie Transaction if tiiey ean move freight efficientiy (quickly, reliably 

and cost-effecttvely). and tfiey wiU fail if tfiey cannot Ui oider to maximize efficiency, railroad management 

must make a mynad of decisions, mcludmg tfam routtng and schedulmg, anangements for picking up and 

deUvenng cars, sttategies and locattons for blockmg cars and buildmg ttains, and coordinating mterchange 

pomts The rail network work.i well only if Uiere is Uie flexibility to adjust Uiese decisions to meet changmg 

tfaffic flows and customer needs, and odier vanables If artificial restfiettons are built uito Uie CSX and NS 

31 The DEIS recommends two such condiuons - a 15-nunute passenger/freight train separation mle which woulH. 
severely restnct CSX s planned service on its cntical AtfanUc Coast Semce Route along tfie 1-95 comdor, and tfie 
hmiuuon 01' traffic tfirough Ene. PA, pendmg constmcuon of an altemauve route which would severely restnct NS's 
planned servict on its new Southern Tier route to tfie North Jersey SAA Some parties, most noUbly tfie City of 
Clevelanc! anc f c Four CiUes Consortium of northwestem Indiana, have also requested significant modifications to tfie 
operaung plans i hese requested condiuons would senously impede access m and out of Chicago, tfirou^ Cleveland -
the cnucal niterpomt of the Connul "X" - and m and out of tfie New York City area. 
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mterstate rail networks (such as Umits on tfie number of tfams on a lme each day or prohibitiomj on operating 

dumig certam hours or witiun so many mmuies of a passenger tfam), tiie rail managers will lose flexibiUty 

and tfie raU network wdl lose capaaty, producmg a less effiaent rail system, witfi Uie resultant loss of rail jobs 

and Uie negative impacts on tiie enviromnent from Uie diversion of time-sensittve freight to tfucks This 

means that (1) ifa Board condition burdens one railroad ofthe two more greatly, it wUl be prevented 

from competing effectively with the other, thereby adversely affectin? the orocomô -tilive benefits of 

the Transaction, or (2) ifthe conditions affect CSX and NS equally, they would have to route the 

freight by slower and/or more circuitous routes (leading to poorer service and an increase in energy 

consumption and air emissions on a systemwide basis) It also means that CSX and NS wUI lose 

business to tmcks. elimmating the economic benefits ofthe Transaction as well as increasing energy 

consumption, air emissions, and fatal and crippling accidents related to freight transport 

Most importantly, major modifications ofthe CSX and NS operating plans through the 

imposition of significant restrictions on train operations, such as proposed by the City of Cleveland, 

would result in the mehdown of Uie east-west traffic flows that would equal, if not surpass, the service 

dismptions occumng in Houston In this case, the degradation ofthe national transportation system 

resuking from such proposals and modifications would be most severely felt in the Northeast and mid-

Atlantic service tenitories 

(b) The Board Should Not Impose Conditions Which Would Burden the Transaction 
with Substantial Expenditures To Mitigate Local Enrironmental Impacts 

With respect to proposed mitigations that are not in the nature of restrirtions on the routes, 

numbers or schedules of train operations, but in the nature of dirert expenditures for things such as 

upgraded rail/highway crossing waming devices, rail/rail or rail/highway grade separa:ions, noise 

baniers or special new programs, the proposed "aire" wiU effert other types of hann, as explained in 

detaU in the CSX DEIS Coinments 
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First, federal law provides that expendittires for rail/highway crossing waming devices and 

grade separations are for the benefit ofthe pubUc, not the raUroads, and should accordingly be borae 

by the public " Collertively, these expenditures in respert of the Transartion might total many 

hundreds of miUions of doUare It is inappropriate to burden CSX and NS with these costs when sunUar 

costs which arise when other railroads change their traffic levels and patteras are borae by the pubUc. 

Changing the mles only for CSX and NS discriminates against these caniers and puts them at a 

competitive disadvantage against tmcks and other rail caniers It would subject the Board to untold 

future requests to "conert" what are for the most part pre-existing conditions Moreover, because 

there is an established federal/state regulatory and ftmding framework for such improvements, the 

Board intmdes on the jurisdiction and the priorities of other agencies when trying itself to devise a 

remedy for every impart It is sufficient for the Board to inform the agencies with jurisdiction about 

the potential environmental impacts of the Transaction so that they can use that infonnation in their 

decision-making 

Second, any limited condition for noise mitigation would unfairly treat similarly situated 

communities dissimilarly, and any expansive condition would be so expensive as to increase the costs 

of CSX and NS to the point of jeopardizing their competitiveness with other railroads and tmcks 

More importantly, the expansive conditions suggested by some would so distort the balance of proper 

mitigation that they would have dire results for the nation's economy None of these resuhs would 

serve the public interest The EPA, in consultation with the Department of Transportation, regulates 

noise emissions from raihoad equipment and faciUties pursuant to Sertion 17 ofthe Noise Control Art 

of 1972,42 u s e § 4916 EPA has chosen to regulate by controUing noise at the source (locomotives 

and rail cars) and has rejerted the approach of shielding receptors by noise baniers. Accordingly, 

32 See, e g , CSX u£IS Comments at 72-73.86-87, 
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railroads do not typically constmrt noise barriers " Yet Uie DEIS and a number of commentore 

recommend mittgatton for noise miparts on a number of lme segments, presumably beyond what is aheady 

required by federal regulation, mcludmg mitigation on one segment which is predicted to cany only 11 tfains 

per day after tfie Transactton It should be noted tiiat tfiere are cunenUy over 13,000 miles ofrail Unc m Uie 

CSX, NS and Comaii systems Uiat eany 12 or more tfams per day. The commumties on tiiose lmes might 

weU ask why tiie Board would require constfuction of a noise banier on one hne wiUi 11 tfams a day when 

tiiey expenence more frequent tfam movements?* Where mitigation of mipacts from a change m a tfaffic 

level would put a commumty m a better positton Uian one wiUi a similar preexisting tfaffic level, Uie 

mitigatton should not be implemented NoUung m NEPA requires tiiat preferenttal tfeattnem Mitigation 

should only be considered where necessary to place commumties witii similar levels of tfaffic after Uie 

Transactton on a level playmg field Conversely, a condition tiiat would require constfuction of noise bamcre 

along tiiousands of miles ofrail lme (at a cost of about $1 million/mile for tiie typical 10-foot-tall baniers 

along highways) would tteat smularly sittiated commumues similarly, but more Uian elimmate all value from 

the Transactton. 

Third, Wltii respect to proposed condittons Uiat would impose what are essentially new regulatory 

programs only on CSX and NS. such as proposed new requirements for tfansportmg hazardous matenals, 

Uiese conditions would also impose substanttal eosts on CSX and NS m tiie nattire of mcreased personnel 

costs and possibly mcreased capital costs which are not bome by otiier railroads or tiie tfuckmg mdustty. 

CSX agrees wiUi DOT tfial such condittons are madvisable because DOTs hazardous materials regulations, 

which apply to all rail camers. adequately protert Uie pubhc DOT-5 at 6-8. Accordmgly, Uie public mterest 

33 See CSX DEIS Commenls at 95-6,40 C F.R. Part 201 (Noise Emission Standards for TransportaUon Equipment, 
Interstate Rail Camers); 47 Fed Reg 54107 (Dec 1. 1982) Federal law preempts any mconsistent sute or local 
regulation 

34 This recommended mitigation is even more anomalous because It would only-benefit residents in a 10^ 
expenence lower noise levels tfia:i tfieir neighbors The DEIS properly recogmzes tfiat hom noise may not be miUgated 
because FRA requires homs to be sounded at gnuJe crossings for safety reasons Thus, tfie only readents «bat« 
chgiblc for miugauon are tfiose located away from gn«le crossmgs where hora noiK has dmumsbed to the pomt wtoc 
wayade noise predommates Because hora noise is louder tfian ways.de noise, tfie residenls recommended for 
miugauon expenence lower levels of noise tfian tfieir neî ibors near grade crossings. 
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is not served by putting CSX and NS at a competitive disadvantage by subj icting them alone to expensive 

new regulatory programs. 

4. Nol Only Are Many oftiie Proposed Mitigation Measures Unnecessary and 
Potenually Harmful, They Are Also Beyond Uie Scope ofthe Board's PoUcies as 
to the Use ofits Conditiomng Power 

The exercise oftiie Board's power to require mitigation is constrained by well-established lunitations. 

The same standards govem the imposition of all conditions by the Board, whether directed to the 

transportation, eeonomie, or environmental effects of the Transaction See, e g , DEIS, Vol 1 at 1-10. 

However, as explained tfiroughout our Comments on Uie DEIS (see, e g , PP 5-7, 13-16), Uie DEIS fails to 

apply these standards m a number of cntical respects Moreover, some commentors have unproperly urged 

the Boaid to go even beyond the mittgatton recommended m the DEIS Space does not pemut us to repeal 

our responsive arguments here We wish to emphasize, however, that the Board should enforce its sound 

precedents not to use its condittonmg authonty to remedy preexisimg condittons " In addition, the Eoard 

should not reach to impose burdensome mitigatton measures where altemative remedies are available or 

more nanowly tailored mittgatton would be adequate lo protect the public mteresi In this regard, the NEPA 

process under an EIS and tiie Board's condittonmg aulhonty sh: 'old not be used to rewrite mdustrywide 

regulations and operating practices related to railway safety and operations The Board has recogmzed that 

Its condiiionmg power may not be used to effectuate broad restmctunng of the rail industry and the 

competitive balance among camers, see, eg, BN'SF at 55-56 It foUows a fortiori from this that it would 

be mappropnate lo use the NEPA review process lo impose eonditions that fashion broad new safety and 

operatmg rules to which oUier railroads are nol subject and that would mtmde on the regulatory 

responsibihties of other federal and/or state agencies 

3 5 SEA has acknowledged tfiat preexisting conditions include "existing raifroad operations {and] land development in 
tfie vicmity of the raUroads" DEIS, Vol 1 at 1-10, j « also Reno Fma'Mitigation Plan at 2-39 and 2-40 SEA has also 
acknowledged tiiat histoncallv higher tram traffic levels sbould be taken mto account when detennining tfie nature of 
exisung raihxiad operations Reno Final Mitigation Plan at ES-10 CSX agrees, but believes tfiat the DEIS has 
impennissibly recommoided a number of measuies designed to remedy coofUcts between rail operaticns and adjacent 
land uses tfiat predate the Transaction. 
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5 The City of Cleveland's Oveneachmg Reqi.' t̂ for Conditions Provides a 
Paradigm of a Case Where tiie Board Should Reject a Proposed Uivasive 
Mitigatton When More Nanowly Tailored Remedies Would Be More Effective 
and Less Injurious to the Public Interest 

Cleveland is Uie centerpomt oftiie Comaii "X", Uie center of Comail's vital east-west movements. 

It wiU become Uie eenterpouit of Uie competitive ttanscontinental movements to and from Uie gateways by 

CSX and NS The total volume of freight movmg tiirough Cleveland will not ncrease substantiaUy as a result 

of Uw Transaction The basic aUocation of lmes agreed to by CSX and NS - Uie Short Lme to CSX and Uie 

Lake Shore Lme to NS -fumishes Uie only existtng way ui which Uie two competing railroads can operate 

Utfough Cleveland witiiout crossmg each otiier al grade The City of Cleveland has proposed Uiat Uie 

aUocation of Unes be "flipped," so tfiat CSX would operate over ite Lake Shore Lme and NS would operate 

over tfie Short Lme AU p;i.nies agree that it would be impossible lo conduct efficient tfam operations if all 

trams had to mterweave tiirough Uie same rail/rail grade crossmg at Berea, OH, soutiiwest of Uie City of 

Cleveland Acc-rdmgly, Uie City of Cleveland has proposed U'at CSX and NS comjttiict a massive rail 

"flyover" at Berea and associated consttuction tiiat would eost somewhere m tiie range of $172 milUon by 

the City's own, presumably conser ative. estimates Apart from tius enormous out-of-pocket cost, 

consttuction of tius flyover would lake up lo two years, dunng which implementation oftiie CSX and NS 

Operaling Plans would either be severely dismpted or enttrely postponed, and would impose on Berea a 

massive stmcttire wiUi its own environmental impacts, botii during consttiiction and permanentiy At a 

minunum, tfus consttuctton would result m Uus mam east-west comdor bemg shut down for eight hours per 

day durmg Uie constmetion penod, causmg a meltdown of east-west tfaffic flows ui tius 80-plus daily tfam 

route Such a response to limited loeal environmenlal impaets m Cleveland is entirely unwananted, 

partteularly where tiie Board has undertaken to prepare an EIS and has no obligation to mitigate uito 

msigmficance every loeal impact, significant or otherwise, 

AlUiough tiie City's Commenu on Uie DEIS (at 6) suggest Uiat Uie rail Une routes it favors are 

entirely industtial and Uiat ttie routes CSX and NS propose to operate over are entirely residential, ttiis is 

44 



simply not tfue All of Uie rail lmes ttvough Cleveland pass Uu-ough a mix of mdustrial, commercial, 

institutional and residential areasRail freight, mcludmg hazardous matenals, safely moves through 

Cleveland today and wiU do so after the Transactton The City is protesting tiie safety risk of adduig about 

40 trains per day to tiie Short Lme Uuough certam of Cleveland's residential neighborhoods and University 

Circle But the same amount of ttaffic is presenUy movmg over Uie Lake Shore Lme through other Cleveland 

residential neighborhoods and close to its downtown busmess district Moreover, this level of tfam tfaffic 

IS far from unusual There are tiiousands of miles of rail lme m the CSX, NS and Comaii systems, traversmg 

cities, towns and rural areas, over which 40 or more trains a day operate Such tfam movements are common 

throughout all oftiie major metfopolitan areas like Cleveland that Comaii serves today Comprehensive 

federal regulatton and mdustfy pracuces ensure lhat the nsk of an accident with senous consequences to any 

resideni of Cleveland is exttemely small 

In additton, tiiere will not be a sigmficant mcrease in the number of Cleveland residents who will 

expenence rail noise Moreover, CSX has proposed to undertake direct mittgatton of mcreased noise along 

the Shon Line Taking Cleveland's own figures, tiie number of Cleveland residences wananttng noise 

mitigation under CSX's and NS's operattng plans is 154 or 173 (dependmg on whether an NS altemative plan 

is implemented) and the number under Cleveland's altematives is 25 or 84 (dependmg on whether its 

Altemattve One or Altemative Two is implemented),'̂  a difference of between 70 and 150 residences CSX 

respectfully submits that Uie mcrease of noise at 70 to 150 residences to levels permitted by federal regulation 

and presentiy expenenced by people elsewhere m Cleveland and m many other commuruties throughout 

36 hi Its DEIS Comments, tiie City of Cleveland presents a vanety of esUmates of tfie number of persons who live m 
proximitv to (withm a thousand feet of) the rail lmes proposed to expenence fraffic mcreases as a result ofthe 
Transacuon Cleveland aimpletely ignores tfic persons livmg m proximity to the rail hnes which are projected lo 
expenence decreases m trtffic under tfie CSX Operaung Plan CSX has estmiated tfiat approximately tfie same number 
of Cleveland residents live withm a tiiousand feet of tfie Short Lme (which will expenence an mcrease m traffic under 
tfie CSX Operatmp î lan) and oftfie Lake Shore Lme (which will expenence a decrease m traffic under tfie CSX 
Operatmg Plan) 

37 Cleveland DEIS Comments at 50 CSX beheves tfiat Cleveland overstates tfie differenual m noise unpacts because 
It does not uke mto account tfic residences on tfie Lake Shore Lme which would be depnved of tfie ben tfits of decreased 
noise levels under its rouUng Altemauves. 
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America does not justify ttie extfaorduiary reUef Cleveland seeks, which would burden ttie national rail 

system -- and the City's neighboring municipalities. 

Rather, the conert approach is to direcUy mitigate the noise impacts on those Umited number of 

residences. Despite its general misgivmgs about noise mitigation noted above, CSX has proposed to 

undertake direct mitigation of uicreased noise along Uie Short Luie " The berms and low noise waUs 

proposed by CSX would substimtiaUy reduce ttie amount oftime residents are subjected to wheel/raU noise, 

and ttie proposed landscapmg would help compensate for the locomotive noise that caimot be mitigated. 

Although Cleveland has dismissed the proposal because it does not reduce noise on uie Short Luie to pre-

Transaction levels, that is not ttie conect .̂ umdard for ttie Board to follow m the general pubhc interest. 

Moreover, CSX is willuig to consult with Cleveland about altemative direct noise nutigation proposals 

Cleveland's neighbor to Uie east, Uie City of East Cleveland, where a preponderance of Uie most 

affected residences exist, agrees with CSX that the impacts from reroutmg tfam tfaffic from the Lake Shore 

Une over tiie Short Lme are best addressed by measures Uiat would directiy mitigate Uie impacts and improve 

ottier aspects of life m ttie commumty CSX and Uie City of East Cleveland recenUy entered into an 

agieement by which CSX would (1) mitigale tiie noise unpacis to Uie approximately 120 residences which 

abut the Short Luie through a combmation of berms or low walls and landscapmg and sound msulation in 

tiie affected houses, (2) provide fundmg to Uie City's police, fire and service departments to assist them ui 

respondmg to rail-related (and ottier) emergencies, and (3) work cooperatively witti the City to provide job 

and economic development opportumties. CSX beUeves ttiat tfiese measures are appropriate because the City 

38 It should be noted tfiat vehicle tt-affic delay resulting from rail operations is not a senous problem in Cleveland, 
eiibrr at present or afla Use Transacuon under any oftfie propoaed operating acenahos Because CleveUnd has always 
been extrcHKly iiiv>ortam to rtil ttinspoct, tfte investment has been made tfirough tfie years to grade-sq>̂ ^ 
rail infrastructure. 
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of East Cleveland wiU experience a sigiuficant increase in tfaffic as a result of the Transaction; and there are 

no rail lmes m that City that will expenence conespondmg decreases m tfaffic," 

As part of development ofa mitigation plan, the Mayor of the City of East Cleveland and his senior 

safety, fire and other offiaals mspected the Short Line to better appreciate the proposed tfain operations and 

ttie relationship ofthis Une with the sunoundmg commumty. The Mayor orgamzed a town hall meetuig witti 

over 150 participants, formed a citizens' advisory group and engaged the City Council to assist m crafting 

the City's position on the proposed operations and desired mitigation CSX's Chairman and ottier CSX 

officials visited with the Mayor and his City Council and an agreement was achieved that serves the uiterests 

ofthe residents along the Short Lme and promotes other legiumate CIVIC goals. 

East Cleveland pomts the proper direction to go The earners' operatmg plans should not be 

compromised or fhistfatea In East Cleveland's light, the Board should tike tfie requisite hard look at ttie 

environmental impacts of tiie Transaction m tiie Cleveland area CSX is confident that tiie Board wiU 

conclude tfiat direct rmttgatton can substanttally cure or compensate for tiie impacts, and that the proposed 

reroutmg would cause more probicms than it solves 

As noted above, other mitigation measures that would have smularly mvasive and dismptive 

consequences have also been proposed, both m the DEIS and by commentors such as the Four Cities 

Consomum Smularly, no persuasive case has been made out for any of theye olher burdensome mitigation 

measures The Board should similarly reject them, 

VIII. CONCLUSION 

The AppUcation should be granted as sought; the Related AppUcations of ttie AppUcants should 

be gran'xd, vid aU Responsive Applications should be demed. No conditions should be unposed other than 

New York Lock and tfie otfier standard labor-protective provisions contemplated by the AppUcation, and ttie 

39 For a parUcularly plam-spoken account of certain events which foUowed tlie ssttfement by East Cleveland, see that 
City's press release, "Mayor While Retaliates Againsl Mayor Onunwor/or Supporting CSX Deal," feh. 18,1998. in 
Appendix B 
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conditions contemplated by ttie NFTL SetUement witti respect to Board over.ight Certain additional rehef 

should be granted as necessaiy so ttiat certain of ttie activities contempl.-tted by ttiat SetUement may take 

place. 

Proposed findings and a proposed order implementing the foregoing are attached as Appendix A. 
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APPENDIX A 

APPLICANTS' PROPOSED FINnTNGS AND ORDER 

FINDINGS 

In Finanee Docket No 33388, we find (a) Uiat Uie acquisition and exercise of control of CRR 

and CRC by CSX and NS, and the resulting joint and common control of CRR, CRC, NYC and PRR, 

through the proposed Transaction is wilhin the scope of 49 USC § 11323 and is consistent with the 

public interest, (b) that the Transaciion will not adversely afFect the adequacy oftransportation to the 

public, (c) that no other railroad in the area involved in the Transaction has requested inclusion in the 

Transaction, and Uiat feilure to include oUier raihoads wUl not adversely affect the public interest, (d) that 

the Transaction will not result in any guarantee or assumption of payment of dividends or any increase 

in fixed charges except such as are consistenl with the public interest, (e) that interests of employees 

afferted by the proposed Transacuon do not make such Transaction inconsistent with the public interest, 

and any adverse effect will be adequately addressed by the conditions imposed herein, (0 that the 

Transaction will nol significantly reduce competition in any region or in the national rai! system; and 

(g) that the terms ofthe Transaction, including the terms of the acquisition of CRR stock, are just, fair 

and reasonable to the stockholders of CRR, CSXC and NSC We fiirther find Uiat the oversight condition 

imposed in this decision is consistent with the public interest. We further find that any rail employees of 

Applicants or their rail carrier subsidiaries affected by the control transartion authorized in Finance 

Dockrt No 33388 should be proterted by Uie conditions required by 49 U.S.C. § 11326 (New York Dock 

Rv. - Control - Brooklvn Eastem Dist.. 360 I.C.C 60, 84-90 (1979)), as to the control transartion and 

operating agreements, Norfolk Westem Rv. Co - Trackaae Rights - BN. 354 I.C.C. 605, 610-15 
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(1978), as modified in Mendocino Coast Rv.. Inc. - I-ease and Operate. 360 I C.C. 653, 664 (1980), as 

to trackage rights). 

The foregoing findings specifically extend to the foUowing elements ofthe Transaction in 

Finance Docket No. 33388: 

a The joint acquisition of control of CRR and CRC by CSX and NS, as contemplated 

by the AppUcation, 

b The assignment of certain assets of CRC (including without limitation trackage and 

other rights) to N^C to be operated as part of CSXT's rail system and the assignment of 

certain assets of CRC (including without limitation trackage and other rights) to PRR to be 

opaated as part of NSR's raU system (collectively, the "NYC/PRR Assignmems"), with NYC 

and PRR having such right, title, interest in and other use of such assets as CRC itself had 

c The entty by CSXT into Uie CSXT Operating Aweement and the operation by CSXT 

ofthe assrts held by NYC, the entry by NSR into the NSR Operating Agreement and the 

operatton by NSR ofthe assrts held by PRR and the entry- by CSXT, NSR and CRC into the 

Shared Assets Areas Operating Agreements and the operation by CSXT, NSP. and CRC 

thereunder of assrts held by CRC, with CSXT and NSR respertively acquiring the right to 

operate and use the Allocated Assets and the Shared Assets, subject to the terms of the 

AUocated Assets Operating Agreements, the Shared Assets Areas Operating Agreements and 

other AnciUary Agreements, as fully as CRC itself had possessed the right to use them, 

d The continued control by CSX, NS and CRR ofNYC and PRR, subsequent to the 

transfer of CRC assrts to NYC and PRR, and the common control by CSXC, CSXT, NSC, 

NSR, CRR and CRC ofNYC, PRR and the carriers each of them controls, 
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e The acquisitton by CSXT and NSR ofthe trackage rights Usted in Items l.A and l.B 

of Schedule 4 ofthe Transartion Agreement, the rights with respert to the NEC Usted in 

Item 1 C of that Schedule, and the acquisition by CSXT of the rights provided for by the 

Monongahela Usage Agreement (to the extent not the subjert of a related appUcation 

addressed below), 

f The acquisition bv CRC fi-om CSXT and NSR, and by CSXT and NSR fi-om each 

other, of certain incidental trackage rights over certain line segments, as identified in 

Section 3(c) of each of the three Shared Assets Areas Operating Agreements, and 

g The transfer of CRC's Stfeator Lme to NS, all as provided in the Application and the 

Transartion Agreement and the Ancillary Agreements refened to therein 

We fiirther find that upon consummation of the authorized control and the NYC/PRR 

Assignments, it i3 consistent with the public interest and necessary lor flie Applicants to carry out the 

Transaction that NYC and PRR shall have all of such right, title, interest in and other use of such assets 

as CRC itself had, notwithstanding any provision in any law, agreement, order, document, or otherwise, 

purporting to Umit or prohibit CRC's unilateral transfer or assignment of such assets to another person 

or persons, or purporting to affert those rights, tides, interests and uses in the case ofa chang«; in control. 

We further find that upon consummation ofthe authorized control and the CSXT Opirating 

Ag! sement, the NSR Operating Agreement and tbe Shared /-issets Areas Operating Agreemen,s, it is 

consistent with the public interest and necessary for the AppUcants to carry out tne Transartion that 

CSXT and NSR shall have the right to operate and use the Allocated Assets allocated to each of them 

and the Shaied Assrts, including those presently operated by CRC under trackage rights or leases, 

including but not Umited to those Usted on Appendix L to the AppUcation (subjert to the terms of the 
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Allocated Assets Operating Agreements, the Shared Assrts Areas Operating Agreements and other 

AncUlary Agreements) as fiiUy as CRC itself had possessed the right to use them, notwithstanding any 

provision in any law, agreement, order, document, or otherwise, purporting to limit or prohibit CRC's 

unilateral assigmnent ofits operating rights to another person or persons, or purporting to affert those 

rights in the case of a change in control. 

We further find that with respert to the AUocated Assrts and the assets m Shared Assets Areas 

consisting of assets other than routes (including, without limitation, the CRC Existing Transportation 

Contracts refened lo in the Transartion Agreement) rt is consistent with the public interest and necessary 

for the AppUcants to carry out the Transact.on that CSXT and NSR shall have the right to use, operate 

and perfonn and enjoy such assrts to the same extnt as CRC itself could, notwithstanding any provisions 

Ul any law, agreement, order, document, or otherwise, purporting to limit or prohibit CRC's assignment 

ofits rights to use, operate and perform and enjoy such assets to another person or persons, or purporting 

to affect those rights in the case of a change in control 

W'e further find that the NTC/TRR Assignments are not within the scope of 49 U.S.C. 

§ 10901 

We further find that the provisions (a) for a Comai! Transartion CouncU in the Settlement 

Agreement, dated December 12, 1997, filed in Finance Docket No 33388, between the National 

Industrial Transponation League and CSX and NS, including the provisions for comniurucation and 

sharing of information among CSX, NS and the CouncU contemplated thereby, and (b) the process for 

addressmg shipper implementation and service concems under that Settlement Agreement and under the 

aUocation of Existing Transportation Contrarts in Part II C of that Settlement Agreement, are consistent 

with the pubUc interest 



We fiirther find tl at to the extent that Uie ownership interests and control by CSX and NS over 

CRR, CRC, TfYC or PRR, or any other matter provided for in the Transartion Agreement or the 

AncUlary Agieements refened to therein, may be deemed tc be a pooUng or division by CSX and NS of 

traffic or services or any part of earnings by CSX, NS or Comaii within the scope of 49 U.SC. § 11322, 

such pooUng or division wiU be m the interest ofbetter service to the public or of economy of operation, 

or both, and will not umeasonably restrain competition 

We fiirther find that discontinuance of the temporary trackage rights to be granted to NSR on 

the CRC line berween Bound Brook, NJ, and Woodboume, PA, (to be assigned to NYC and operated 

hv CSXT) at the time and on the terms provided for in the Transartion Agreement and the Ancillary 

Agreements refened to therein, is required and permitted by the present and future public convenience 

and necessity and will not have any serious, adverse impact on mral and community development. 

In Finance Dockrt No 33388 (Sub-No 1), we find that the proposed operations over the rail 

Une constî irted pursuant to Uie exempuon that became effertive under our decision served November 25, 

1997, are exempt ft-om prior review and approval pursuant to 49 C F.R. § 1150,36. 

In Finance Docket No 33388 (Sub-Nos 2-7), we find that the proposed operations over the 

rail lines constmcted pursuant to exemption granted in our decision served November 25, 1997, are 

exempt fi-om prior review and approval because such review is not necessary to carry out the 

transportation policy of 49 U.S.C § 10101, the transartion is of limited scope, and regulation is not 

necessary to protert shippers fi-om the abuse of market power. 

In Finance Dockrt No 33388 (Sub-Nos 8,9, 11, 13, 15, 16, 17, 19 and 20), we find that the 

proposed constmctions and extensions of rail lines, and operations over them, are exempt from prior 

review and approval pursuant to 49 C.F.R. § 1150.36. 
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In Finance Dockrt No 33388 (Sub-Nos 10, 12,14, 18, 21 and 22), we find that the proposed 

constmrtions and extensions of raU Un<5s, and operations over them, are exempt from prior review and 

approval because such review is not necessary to cany out the transportation poUcy of 49 U S C. 

§ 10101, Uie transartion is of Umited scope, and regulation is not necessaiy to protert shippers from the 

abuse of market power. 

In Fuiance Dockrt No. 33388 (Sub-No. 23), we find that the relocation of NWs railroad Une 

at Erie, PA is exempt from prior review and approval pursuant to 49 C F R § 1180 2(d)(5) 

In Finance Dockrt No 33388 (Sub-No 24). we find Uiat Uie tfansfer to CRC of NW's railroad 

line brtween MP 319.2 at ToUeston (Gary), IN, and MP 441 8 at Ft Wayne, IN, is exempt from prior 

review and approval because such review is not necessary to cany out the transportation policy of 

49 u s e § lOlOl, Uie transartion is of limited scope, and regulation is not necessary to protect shippers 

from the abuse of market power 

In Fmance Dockrt No 33388 (Sub-No 25), we find that the acquisition of trackage rights by 

NW is exempt from prior review and approval pursuant to 49 C F R § 1180,2(d)(7) 

In Finance Dockrt No 33388 (Sub-No 26), we find; (a) that the acquisition and exercise of 

control of LD&RT by CSXC and CSXT and the common control of LD&RT, CSXT and other rail 

caniers contfoUed by CSXT and/or CSXC is wiUiin Uie scope of 49 U S C § 11323 and is consistem with 

the pubUc mterest, (b) that Uie transartion wil! not adversely affert the adequacy oftransportation to the 

public, (c) that no other railroad in the area mvolved in the transartion has 

requested mciusion m the transartion, and that failure to include such railroads wUl not adversely affert 

the public interest, (d) that the transartion wUl not result in any guarantee or assumption of payment of 

dividends or any mcrease in fixed charges, (e) th.-:* imerests of employees afferted by the proposed 
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tfansartion do not make such tfansartion inconsistent wnh the public mterest, and any adverse effect wUl 

be adequately addressed by the condiuons imposed herein, (0 that the transartion wiU not significantly 

reduce competition in any region or in the national rail system; and (g) that the ternis ofthe transartion 

are just, fair and reasonable. We fiirther find that any rail employees of applicants or their rail carrier 

affihates afferted by the contfol tfansartion auUiorized in Finance Dockrt No 33388 (SubNo. 26) should 

be protected by the conditions required by 49 U.S.C. § 11326 {New York Dock Ry., - Control -

Brooklvn Eastem Dist.. 360 I C C 60, 84-90 (1979)) 

In Finance Dockrt No 33388 (Sub-No 27), we find that the acquisition of trackage rights by 

NW is exempt from prior review and approval pursuant to 49 C.F.R § 1180 2(d)(7) 

In Finance Dockrt No 33388 (Sub-No 28), we find that the acquisitioi. of trackage rights by 

CSXT is exempt from prior review and approval pursuant to 49 C.F R ^ 1180 2(d)(7). 

In Finance Dockrt No 33388 (Sub-No 29), we find that the acquisition of trackage rights by 

CSXT is exempt from prior review and approval pursuant to 49 C F.R § 1180 2(d)(7). 

In Finance Dockrt No 33388 (Sub-No, 30), we find that the acquisition of trackage rights by 

NW is exempt from prior review and approval pursuant to 49 C F.R § 1180 2(d)(7), 

In Finance Dockrt No 33388 (Sub-No 31), we find that the acquisition of a 50 percent 

interest in APR by CSX wiU not result in an acquisition of control within the scope of 49 USC, § 11323, 

In Finance Dockrt No 33388 (Sub-No 32), we find that the acquisition of trackage rights by 

NW is exempt from prior review and approval pursuant to 49 C F R § 1180 2(d)(7) 

In Finance Dockrt No 33388 (Sub-No 33), we find that the acquisition of trackage rights by 

NW is exempt from prior review and approval pursuant to 49 C.F.R § 1180.2(dX7). 

In Finance Dockrt No. 33388 (Sub-No. 34), we find that the acquisiuon of tfackage rights by 
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CSXT is exempt from prior review and approval pursuant to 49 C F.R § 1180.2(d)(7) 

In Finance Docket No. 33388 (Sub-No. 35), we find that the responsive appUcation filed by 

NYSEG has been withdrawn. 

In Finance Docket No. 33388 (Sub-No 36), we find that the responsive appUcation filed by 

EJE, Transtar and I&M is not consistent with the public interest. 

L; Finance Docket No. 33388 (Sub-No. 39), we find that the responsive appUcation fUed by 

LAL is not consistent with the public interest. 

In Finance Docket No. 33388 (Sub-No 59), we find that the responsive application filed by 

WCL is not consistent with the public interest 

In Finance Docket No. 33388 (Sub-No. 61), we find that the responsive application filed by 

B&LE is not consistent with the public interest 

In Finance Docket No 33388 (Sub-No 62), we find that the responsive applicati DH tiled by 

IC is not consistent with the public interest. 

In Finance Docket No 33388 (Sub-No 63), we find that the responsive application fileu by 

RJCW is not consistent with the public interest. 

In Finance Dockei No 33388 (Sub-No 69), we find that the responsive appUcation filed by 

the State of New York et gl is not consistent with the public interest. 

In Finance Docket No 33388 (Sub-No. 75), we find that the responsive application filed by 

NECR is not consistent with the public interest 

'n Finance Docket No 33388 (Sub-No 76), we find that the responsive appUcation filed by 

ISRR is not consistent with the pubUc mte it 
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In Finance Docket No. 33388 (Sub-No 77), we find that the responsive appUcition filed by 

IORY is not consistent with the pubhc interest. 

In Fmance Docket No 33388 (Sub-No 78), we find that the responsive appUcation filed by 

AA is not consistent with the public interest. 

In Finance Docket No 33388 (Sub-No 80), we find that the responsive appUcation filed by 

W&LE is not consistent with the public interest. 

Ln Finance Docket No 33388 (Sub-No 81), we find that the responsive application filed by 

CN and GTW is not consistent with the pLblic interest 

In Finance Docket No 33388 (Sub-No 83), we find that the notice of exemption filed by 

GTW is moot. 

In Dockrts AB-55 (Sub-No 551X) and AB-167 (Sub-No 1181X), we find that the 

abandomnent by CSXT and CRC of railroad lines known as the Danville Secondary Track between MP 

93 00+/- at Paris, IL, and MP 122 00+/- at Danville, IL, is exempt from prior review and approval 

pursuant to 49 C.F.R § 1152, Subpart F 

In Dockrt AB-290 (Sub-No 194X), we find that the discontinuance by NSR of railroad lines 

between MP SK-2 5 near South Bend, IN, and MP SK-24 0 near DUlon Junction, IN, is exempt from 

prior review and approval pursuant to 49 C F R § 1152, Subpart F 

In Docket AB-290 (Sub-No 196X), we find that the abandonment by NSR of railroad lines 

between MP TM-5 0 in Toledo, OH, and MP TM-12.5 near Maumee, OH, is exempt from prior review 

and approval because such review is not necessary to carry out the transportation policy of 49 U.S.C. 

§ 10101 and the Transaction is of limited scope. 
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In Dockrt AB-290 (Sub-No 197X), we find that the discontinuance by NSR of the Toledo 

Pivot Bridge between MP CS-2 8 and MP CS-3 0 near Toledo, OH, is exempt from prior review and 

approval pursuant to 49 C.F.R § 1152, Subpart F 

We find on the basis of rhe final Environmental hnpact Statement issued in this proceeding that 

this artion will not result m any significant adverse environmental imparts on a systemwide basis and th it 

its approval wUl result in environmental benefits, including the conservation of energy resources, on a 

svstemwide basis 

We find that changes in traffic levels resulting from this artion will cause beneficial 

environmental effects in some local areas and will cause adverse environmental effects in other local areas, 

depending on whether traffic levels are decreasing or increasing We find that the adverse local 

environmental efferts do not outweigh the beneficial transportation and system-wide and local 

enviromnental effects of the Transaction 

We fnd that to the extent that there are significant adverse local environmental impacts 

resulting from the proposed Transaction, mitigation of these impacts is wananted only where the costs 

and burdens of that mJtigation would not unpair the implementation of the Transartion or significantly 

reduce the operational efficiencies and other public interest benefits justifying our approval of the 

Transaction 

We further find that the conditions set forth in Appendix with respert to environmental 

mitigation are consistent with the public interest and that no other conditions relating to environmental 

imparts or environmental mitigation are necessary to make the transartions authorized in this proceeding 

or the embraced proceedings consistent with the pubUc uiterest or with the National Environmental Policy 

Art 
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We find that the proposed constmrtion projerts and abandonments, as conditioned in this 

decision, wUl not significanUy affert the quaUty of Uie human environment or the conservation of energy 

resources. 

We further find that all other conoitions requested by any party to this proceeding and/or 

embraced proceedings but not specifically approved in this decision are not in the pubUc mterest or not 

necessary m the pubUc interest and should not be imposed. 
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ORDER 

It IS ordered: 

1 In Finance Docket No 33388, the AppUcation filed by CSXC, CSXT, NSC, NSR, 

CRR and CRC is approved The Board expressly reserves jurisdiction over the Finance Docket 

No. 33388 proceeding and all embraced proceedings m order to unplement the oversight condition 

imposed in the Board's decision and, if necessary, to impose fiirther conditions or to take such other 

artion as may be wananted 

2 Ifthe AppUcai.ts consummate Uie approved Transaction, they shall confirm in writing 

to the Board, within 15 days after consummation, the date of consummation, such notice shall be 

given both as to (a) the assumption of contfol over CRR and CRC by CSXC, CSXT, NSC and NSR, 

and (b) as to the "Closing Date" provided for in the Transaction Agreement contained in the 

Application WWe appropriate. Applicants shall submit to the Board three copies ofthe journal 

entries recording consummation ofthe Transaction 

3 AU notices to Uie Board as a resuU of any authorization shall refer to this decision by 

date and docket number 

4 No change or modification shaU be made in the terms and conditions approved in the 

authorized Application without the prior approval oflhe Board. 

5 The approval granted hereby expressly includes, without Unutation, the following 

elements of Uie Transartion as ded ^ Ln Uie Transartion Agreement (and the Ancillary Agreements 

therein refened to) and the AppUcation: 

a The joint acquisition of control of CRR and CRC by CSX and NS, 

b The NYC/PRR Assignments, 
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c The entry by CSXT mto the CSXT Operating Agreement and the operation by 

CSXT ofthe a-'srts held by NYC, the entry by NSR into the NSR Operating Agreement 

and the operation by NSR ofthe assrts held by PRR, and the entry by CSXT, NSR and 

CRC into the Shared Assets Areas Operating Agreements and the operation by CSXT, 

NSR and CRC thereunder of assets held by CRC, 

d The continued contfol by CSX, NS and CRR ofNYC and PRR subsequent to the 

transfer of CRC assrts to NYC and PRR, and the common contfol by CSXC, CSXT, NSC, 

NSR, CRR and CRC ofNYC, PRR and the carriers each of them controls, 

e The acquisition by CSXT and NSR of the trackage rights Usted in Items l.A 

and l.B of Schedule 4 ofthe Transaction Agreement, the rights with respeci to the NEC 

Usted in Item 1 C of Uiat Schedule, and the acquisiiion by CSXT of the rights provided for 

by the Monongahela Usage Agreement (to the extent not the subject of a related 

application addressed below), 

f The acquisition by CRC from CSXT and NSR, ano by CSXT and NSR from each 

other, of certain incidental trackage rights over certain line segments, as identified in 

Sertion 3(c) of each ofthe three Shared Assrts Areas Operating Agreements, and 

g The transfer of CRC's Streator Line to NS, 

all as provided for in the Application and in the Transaction Agreement and the Ancillary 

Agreements refened to therein 

6 The NYC.-PRR Assignments are not within the scope of 49 U S C § 10901. 

7 Upon Uie consummation of the authorized control and the VYC/PRR Assignments, 

NYC and PRR shaU have such right, title, uiterest in and other use of such assrts as CRC itself had, 
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notwiUistandmg any provision m any law, agreement, ordrt, document or otherwise, purporting to 

Umit or prohibit CRC's unilateral assigmnent ofits assets to viothrt prtson or persons, or purporting 

to affect those rights, titles, mterests and uses in the case of a change of control. 

8 Pursuant to 49 U S C § 11321. CSXT and NSR may condurt operations over the 

routes of Conrail as provided for in the AppUcation, includmg those presenUy operated by CRC 

under trackage rights or leases, including but not limited to those listed on Appendix L to the 

Application, as fiiUy and to the same extent as CRC itself could, notwithstand-mg any provision in 

any law, agreement, order, document or otherwise, purporting to limit or prohibit CRC's unilateral 

assigmnent ofits operating nghts to anothrt prtson or persons, or purporting to affert those rights 

in the case ofa change in contiol. 

9. Pursuant to 49 USC § 11321, CSXT and NSR may use, operate and perfonn and 

enjoy, as provided for m the Application, the Allocated Assrts and the assrts in Shared Assets Areas 

consisting of assrts o-.l.er than routes (mcluding, without limitation, the Existmg Transportation 

Contrarts of CRC) to the same extem as CRC itself could, notwithstanding any provisions in any 

law, agreement, ordrt, document, or oUierwise, purporting to limit or prohibit CRC's assigmnrtit of 

m rights to use, operate and perfonn and enjoy such assrts to another person or pwsons. or 

purporting to affert those nghts in the case ofa change in control. 

10 Pursuant to 49 U S C §§ 11321 and 11322, to Uie extent that the ownership interests 

and contfol by CSX and NS over CRR CRC. NTC or PRR, or any other mattrt provided for in the 

Transartion Agreement or the AnciUary Agreements refened to therein and attached therrto. may 

be dertned to be a pooling or division by CSX and NS oftraffic or services or any part of eanungs 

by CSX, NS or Comaii wiU^ the scope of 49 USC § 11322, such pooling or division is approved. 
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11 Discontinuance of the temporary trackage rights to be granted to NSR on the CRC 

linc between Bound Brook, NJ, and .Woodboume, P .̂ (to be assigned to NYC and operated by 

CSXT) at the time and on the tenns provided for in the Transartion Agreement is approved 

12 The tenns of the acquisitions of CRF stock by CSXC, Tender Sub, NSC and AAC 

are fair and reasonable to the stockholders of CRR, CSXC and NSC. 

13 The proviaons for a Conrail Transartion Coundl in Uie Settlement Agreement, dated 

December 12, 1997, filed in Finance Dockrt No 33388, between the National Industrial 

Transportation League and CSX and NS, the communication and sharing of infonnation among 

CSX, NS and Uie Council contemplated by that Agreement, and the process for addressing shipper 

unplementation and service concems under Uiat Agreement and undrt Uie allocation of CRC Existing 

Transportation Contrarts m Part II C of that Agreement, are each consistent with the public interest 

and are approved. 

14 Ln Fmance Dockrt No 33388 (Sub-No 1), CSXT is authorized to operate over the 

rail line constmcted pursuant to the exemption allowed to become effective under our decision 

served November 25, 1997 

15 In Finance Dockrt No 33388 (Sub-Nos 2-7), applicants are authorized to operate 

over Uieir respective rail Unes constmcted pursuarit to the exemption granted in our decision served 

November 25, 1997 

16 In Finance Dockrt N.r 33388 (Sub-Nos 8, 9, 11, 13, 15, 16, 17, 19 and 20), the 

notices of exemption are accepted 
17 In Fmance Dockrt No 33388 (Sub-Nos 10, 12, 14, 18, 21 and 22), the prtitions for 

exemption are granted 
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18. In Finance Dockrt No 33388 (Sub-No 23), the notice of exemption is accepted 

19. In Finance Dockrt No 33388 (Sub-No. 24), the prtition for exemption is granted 

20. In Finance Dockrt No 33388 (Sub-No 25), the notice of exemption is accepted 

21 In Finance Dockrt No 33388 (Sub-No 26), the appUcation is approved. 

22. In Finance Dockrt No 33388 (Sub-No 27), the notice of exemption is accepted. 

23 In Finance Dockrt No. 33388 (Sub-No 28), the notice of exemption is accepted 

24. In Finance Dockrt No 33388 (Sub-No 29), the notice of exemption is accepted 

25 In Finance Dockrt No 33388 (Sub-No 30), the notice of exemption is accepted 

26 In Finance Dockrt No 33388 (Sub-No 31), the prtition for exemption is dismissed 

27 In Finance Dockrt No. 33388 (Sub-No 32), the notice of exemption is accepted 

28 In Finance Dockrt No 33388 (Sub-No 33), the notice of exemption is accepted 

29 In Finance Dockrt No 33388 (Sub-No 34), the notice ofexemplion is accepted 

30, In Finance Dockrt No 33388 (Sub-No 35), the responsive application filed by 

NYSEG is dismissed. 

31 In Finance Dockrt No 33388 (Sub-No 36), the responsive application filed by EJE, 

Transtar and I&M is denied 

32 In Finance Dockrt No, 33388 (Sub-No 39), Uie responsive plication filed by LAL 

is denied 

33 In Fmance Dockrt No 33388 (Sub-No 59), Uie responsive appUcation filed by WCL 

is denied 

34, In Finance Dockrt No. 33388 (Sub-No 61), the responsive appUcation filed by BLE 

is deiued 
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35. In Finance Docket No. 33388 (Sub-No 62), the responsive appUcation filed by IC 

is denied 

36. In Finance Docket No 33388 (Sub-No. 63), the responsive appUcation filed by 

RJCW is denied 

37 In Finance Docket No 33388 (Sub-No 69), the responsive appUcation filed by the 

State of New York, etal, is denied 

38 In Finance Docket No. 33388 (Sub-No. 75), the responsive appUcation filed by 

NECR is de.iied 

39 In Finance Dockrt No. 33388 (Sub-No. 76), Uie responsive ^plication filed by ISRR 

is denied 

40. In Finance Docket No 33388 (Sub-No 77), Uie responsive appUcation filed by IORY 

is denied 

41 In Finance Dockrt No 33388 (Sub-No 78), the responsive appUcation filed by AA 

is denied 

42 In Finance Docket No 33388 (Sub-No 80), the responsive application filed by 

W&LE is denied. 

43 In Finance Dockrt No. 33388 (Sub-No. 81), the responsive appUcation filed by CN 

and GTW is denied 

44 In Finance Dockrt No. 33388 (Sub-No 83), the notice of exemption filed by GTW 

is dismissed. 

45 In Dockets AB-55 (Sub-No 55IX) and AB-167 (Sub-No 1181X), the notice of 

exemption is accepted 
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46. In Dockrt AB-290 (Sub-No 194X), the notice of exemption is accepted. 

47 In Dockrt AB-290 (Sub-No. 196X), the petition for exemption is granted. 

48. In Dockrt AB-290 (Sub-No 197X), the notice of exemption is accepted 

49 The authority granted in Finance Dockrt No 33388 for (a) the acquisition and 

exercise by CjX and NS of control, joint control and common control of CRR, CRC, PRR and 

NYC, (b) Uie NYC/PRR Assignments, (c) the entry into and perfomiance of operating agreements 

for Allocated Assrts and Shared Assets; and (d) transfer ofthe Streator Line to NS are subject to 

the labor protertive conditions srt out in NeM' York Dock Ry -(̂ ontrol - Brooklyn Fastem Dist., 

360 I C C 60, 84-90(1979) 

50 The tfackage rights approved in Finance Dockrt No 33388 are subjert to the labor 

protertive conditions srt out in Norfolk tS: Westem Ry, Co - Trackage Rights - BN, 

354 ICC 605, 610-15 (1978), as modified in Mendocino Coast Rv.. Inc - Lease and Operate, 

360 LC.C 653,664(1980) 

51. The relocation of N&W's Erie, PA, line exempted in Finance Docket No. 33388 

(Sub-No 23) is subjert to the labor protertive conditions srt out in Oregon Short Line R. Co -

Ahandonment - Goshen, 360 I C C 91, 98-103 (1979) 

52 The Une tfansfer exempted m Finance Dockrt No 33388 (Sub-No 24) is subjert to 

Uie labor protertive conditions srt out m New York Dock Rv - ConU^ol - Brooklyn FMStem Dist., 

360 LC.C, 60, 84-90(1979). 

53 The trackage rights exempted in Finance Dockrt Nos 33388 (Sub-Nos. 25, 27-30 

and 32-34) are subject to the labor protertive conditions set out in Norfolk & Westem Ry. Co. 
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Trackage Rwhts - BN. 354 I.C.C. 605. 610-15 (1978), as modified in Mendocino Coaf' UK 

Inr -I.ea.se and Operate. 360 I C.C. 653, 664 (1980) 

54. The control of LD&RT approved in Finance Docket No. 33388 (Sub-No. 26) is 

subjert to the labor protertive conditions srt out in New York Dock Ry. - Control - Brooklyn 

Eastem Dist . 360 I C C 60, 84-90 (1979). 

55 The discontinuance and abandonments authorized in Finance Docket No. 33388 and 

Dockets AB-167 (Sub-No 1181-X), AB-55 (Sub-No 551X) and AB-290 (Sub-Nos 194X 

and 196X-197X) are subjert to the labor protective conditions set out in Oregon $hort Line R. 

Co. - Abandonment -Goshen. 360 I C.C. 91, 98-103 (1979) 

56 Approval of Uie tfansartions authorized in the Finanee Docket No 33388 proceeding 

and/or in the various embraced proceedings are subject to the environmental mitigation conditions 

set forth in Appendix _ hereto 

57 All conditions Uiat were requested by any party to this proceeding and/o: embraced 

proceedings but that have not been specifically approved in this decision are denied 

58 This decision shall be effertive thirty days from the date of servire 
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you're g e t t i n g 53 percent z i the revenue and payin? 

5: percent of the expenses. What do you t h i n k 

about thac? 

A. The way i t ' s d e s c r i b e d , i t ' s -- i t ' s not 

the p r e f e r a b l e way. The i d e a l way, c o n t r a c t s would 

be t r a d e d t o the p o i n t t h a t each were a l l o c a t e d . 

Sut m ycur i n s t a n c e , m esse.nee you would be doms 

as you d e s c r i b e d . 

Q. And t h a t ' s an accurate r e f l e c t i o n of what 

the t r a n s a c t i c n agreer.ent between CSX and N o r f o l k 

Southern r e q u i r e s ? 

A. 3n the broad b a s i s . .Not on a 

c o n t r a c t - b y • c o n t r a c t b a s i s , cut cn an c v e r a l l 

b a s i s , yes. Yes. 

Q- Ves. Okay. Mr. Prilla.T.an, I thank you 

very nucn f o r the ti.-ne and t h a t ' s a l l che quest i o n s 

I have f o r you. 

A. Thank you. 

EXAMINATION 3Y CCUNSEL FOR CSX CORPORATION 

3Y MR. LYONS: 

Q- ^ t h m k I o n l y have cne q u e s t i o n , and I ' l l 

ask the w i t n e s s to lo o k at t.he sneec of oaoer t h a t 

ACE-FEDERAL REPORTERS, NC. 
Stnonondt Covcngc 
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Mr. Gitcr.er p r o v i d e d to hi.r.. And I note t h a t the 

2 s t a t er.e nt i n the q u e s t i o n i s m the s i n - u l a r -

I 1 "a s h i p p e r " p r o v i d e d " i t s " c o n c r a c t . 

Wculd the proble.TS of a l l o c a t i o n i n c r e a s e 

i f chere were a greac .many sh i p p e r s who p r o v i d e d 

1 c h e i r c o n t r a c t s or t r i e d t o go chrough chat 

7 e x e r c i s e m tne same t i r . e f r a r e w i t h a great ranv 

1 s h i p p e r s w i t h c h e i r concraccs? Would che p r c b l e r s 

9 i n c r e a s e m t h a t s i t u a t i o n and over the s i t u a t i o n 

m '0 where t h e r e was si.r.ply a s i n g l e one? 

A. Yes, I t would vary w i t h che volur.e of 

• 12 requescs. 

I Q. Thank you very r.uch. I have no f u r c h e r 

14 q u e s t i o n s • rURTHER EXAMINATION 5Y CCUNSEL FCR APL, LIMITEL 

3Y MR. 3IT0MER: 

1 Q. Lec r.e add one f o l l o w - u p co chac. Thac 

seer.s co be che s i c u a c i o n t h a t ' s going t o a r i s e un 

1 = the c o n t r o l date where you w i l l have however .r.anv 

C o n r a i l c c n t r a c t s t o review. And you've i n d i c a t e d 

you t h m k t h a t i f the c o n t r o l date i s August 22nd, 

t h a t ycu can review ther. and be ready t o go by 

ACE-FEDERAL REPORTERS, L\C. • .Saaonwid* Covcngc 
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^ BEFORE TKS 

SURFAC- TRA.VS PORTATION' BOARD 

Finance Dockec No. 3333c 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 

NORFOLK SOUTHERN CORPORATION AND 

6 NORFOLK SOUTHERN RAILWAY COMPANY 

7 CONTROL AND OPERATING LEASES/AGREEMENTS --

3 CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

9 RAILROAD CONTROL APPLICATION 

i° "-T^iiiiY r'^rripriNTi,'f — 

^- Washingcon, D.C. 

Thursday, February 5, 1993 

-3 Deposicion of CHRISTOPHER P. JENKINS, a 

14 wicness herein, c a l l e d f o r exar.inacion by counsel 

f c r che Parc.es i n che above - en t i c led raacter, 

pursuanc co agreer.enc, che wicness being duly 

17 sworn by JAN A. WILLIAMS, a Nocary Public i n and 

18 f o r che D i s c r i c t of Columbia, caken ac the 

19 o f f i c e s of Steptce & Johnson, L.L.?., 1330 

20 Connecticut Avenue, Washington, D.C., 20036-:795, 

at 10:40 a.m., Thursday, February 5, 1998, and 

the proceedings being taken down by Stenotype by 

JAN A. WILLIAMS, RPR, and t r a n s c r i b e d under her 

24 d i r e c t i o n . 

25 
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I202I29»'22S0 1800) FOR O E ^ 
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with the law firm of Donelan, Cleary, Wood & 

Maser, representing Erie/Niagara Rail Steering 

Committee. And I have also executed boch forms 

of che undertaking under che procective order. 

EXAMINATION BY COUNSEL 

FOR APL LIMITED 

BY MR. GITOMER: 

Q. Good morning, Mr. Jenkins. 

H. Good morning. 

Q. Thank you for being here, we appreciate 

your time. I just have a couple questions Cor 

you about che portion ot your rebuttal testimony 

dealing with Conrail's transportation contracts. 

Are you involved in the negotiation of 

transportation contracts between CSXT and 

shippers ? 

A. Yes. 

Q. Could you describe that process? 

A. Well, the process involves working with 

a customer to make a commitment on both parties 

to move t r a f f i c usually Cor a designated period 

of time in a designated volume over a given 

ori:;in/destination pair. 

24 Q. Okay. And i s there a general time 

25 period that these negotiations e n c a i i , would i t 

ALDERSON REPORTING COMPAN\ , INC. 
12021299-2260 (8001 FOR OeRO 

1111 14lh ST., N.W , 4ii> FLOOR / WASHINOTON. O .C . 2000> 
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1 be a week, a month, a year, does i t vary? 

2 A. I t vari e s tremendously. 

3 Q- Could you estimate how long i t might 

4 take co negotiate a contract t h a t might have 15 

5 or 20 o r i g i n and d e s t i n a t i o n p a i r s and perhaps 

€ 160,000 carloads per year? 

7 A. I t could take years, I mean i n many 

8 cases we have » very long sales cycle. 

9 Q. And what about on the shorter side, i f 

10 both p a r t i e s were committed to n e g o t i a t i n g to 

11 reach agreement, how shore do you t h i n k i t would 

12 be? 

13 A, Well, i t ' s d i f f i c u l t to say. But, i n 

14 d e a l i n g w i t h large volumes and m u l t i p l e 0/D 

15 p a i r s , you know, I would guess a minimum time of 

IS several months would be involved. 

17 Q. Okay. Thank you. Where CSX and 

18 N o r f o l k Southern can provide t r a n s p o r t a t i o n Cor a 

19 shipper today, do CSX and NS j o i n t l y decide which 

20 of the two r a i l r o a d s w i l l handle the shipper's 

21 c o n t r a c t business? 

22 A. No. 

23 Q. Does the shipper decide"* 

24 A. The shipper decides, yes. 

25 Q. I'ow, i n your r e b u t t a l v e r i f i e d 

A L D E R S O N R E P O R T I N G C O M P A N Y , I N C . 
(2021289-2260 iSOO) FOR DtPO 
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1 statement, do you discuss che allocation of 

2 Conrail's contracc movements between CSXT and 

3 Norfolk Southern when the t r a f f i c moves between 

4 whac w i l l become che shared asset areas? And I 

5 would refer you to pages 1 and 2 oC your 

6 statement, iu the volume they're pages 209 to 

7 210, at the bottom and then the cop o£ the page. 

8 A. Yes, that i s , yes. 

9 Q. Now, on page 1 you reCer to the 

10 applicants' proposal for effecting a smooth 

11 commercial t r a n s i t i o n Cor contract movements 

12 currently performed by Conrail. And, iC that was 

13 turned down by the SurCace Transportation Board, 

14 could you think oC another way to allocate 

15 Conrail's contracts between CSX and NorColk 

16 Southern that would foster a smooth transition? 

17 A. Not offhand, no. 

18 Q. With regard to the noncontract t r a f f i c 

19 that Conrail handles today, do you know how CSX 

20 and Norfolk Southern are going to allocate that 

21 t r a f C i c ? 

22 A. I don't believe there's an issue of 

23 allocation because there's no commitment on the 

24 pare of eicher Conrail or che shipper. 

25 Q. Then how w i l l CSX determine which 

ALDERSON REPORTING CO.MPANY, INC. 
(202)289-2260 18OO) FOR OERO 

m i 14ih ST., N.W., 4ih FLOJR / WASHINOTON, O.C . 2000S 
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1 t r a f f i c i t w i l l handle that i s noncontract 

2 t r a i f i c ? 

3 A. The customer w i l l decide that. We're 

4 calking about t a r i f f business I believe. 

5 Q. Yes. 

€ A. The customer w i l l decide. 

7 Q. Now, on the fourth line of page 2 of 

8 your statement, you've used the word outset. By 

9 outset do you have some s p e c i f i c date in mind? 

10 A. No. 

11 Q. Could outset be the closing date that 

12 has been referred to throughout the applicants' 

13 rebuttal case? 

14 MR. SIPE: I f you're going to use what 

15 you think i s a defined term, why don't you state 

16 your understanding of i t just to make sure we're 

17 a l l using the same term. 

18 MR. GITOMER: That's fine. 

19 BY MR. GITOMER: 

20 Q. As I understand the term closing date, 

21 and please correct me i f I'm wrong, that w i l l be 

22 a date sometime after CSX and Norfolk Southern 

23 obtain control of Conrail and allocate the 

24 Conrail assets and begin operating over those 

25 assets? 

ALDERSON REPORTING COMPANY, INC. 
I202I289-226C (800! FQR OEPO 

1111 14th ST., N.W.. 4th FLOOR / WASMINOTON, 0 C . 20005 
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1 A. Synonymous with s p l i t date? 

2 Q. I would assume cnac c o u l i be che same 

3 dace, yes. 

4 A. Okay. 

5 Q. Do you have an idea of whac, using your 

6 cerm, che s p l i c date would be? 

7 A. No. 

8 Q. Now, you've said t h a t section 2.2 C of 

9 the t r a n s a c t i o n agreement i s the only f e a s i b l e 

10 way to a l l o c a t e Conrail's contract movements 

11 without -- or you've said t h a t ' s the only way to 

12 do i t . Is your main concern w i t h the a l l o c a t i o n 

13 of ••he c o n t r a c t t r a f f i c the possible s h i f t of 

14 those movements back and f o r t h between Norfolk 

15 Southerr and CSX as you've said i n your 

16 statement? 

17 A. The concern i s t h a t , i n order to have a 

18 sm.oothly o p e r a t i n g r a i l r o a d , we need to have a 

19 degree of volume p r e d i c t a b i l i t y . And t h a t could 

20 be impaired by having u n c e r t a i n t y as to what's 

21 going to occur w i t h some of the t r a f f i c . 

22 Q. And you would l i k e to have t h a t 

23 c e r t a i n t y on the s p l i t date? 

24 A. IC not sooner. 

25 Q. Okay. How much sooner than the s p l i t 

ALDERSON REPORTING CO.MPANY, INC. 
12021299-2260 (8001 FOR OEPO 

1111 14th ST., N.W.. 4tn FLOOR ' WASHINCTON. O.C, 20005 
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date would you l i k e che certainty? 

A. Well, we're in the process right now of 

resource planning, designing our operating plan, 

trying co understand what our locomotive and 

manpower needs would be. And, the sooner we have 

certainty, the better. 

Q. And when w i l l you have access to the 

Conrail transportation contracts? 

A. I don't know. 

10 Q. Now, e s s e n t i a l l y you've said that CSX 

11 and Norfolk Southern w i l l step inco Conrail's 

12 shoes CO guarantee Chac Conrail's euscomers w i l l 

13 noc lose che benefic of che bargains chey made. 

14 A. Uh-huh. 

15 Q. And chac's on page 2, paragraph 2, 

16 e s s e n c i a l l y l i n e s 3 co 6, I jusc accempced co 

17 summarize chac. 

18 A. Uh-huh. 

19 Q. Poc Chose concracc movemencs allocaced 

20 CO CSXT, w i l l CSXT also recain Che benefic of the 

21 bargain chac Conrail made for the benefic of 

22 Conrail? 

23 A. Yes. 

24 Q. Okay. So the concraccs are cwo-way 

25 screecs? 

ALDERSON REPORTING COMPAIVY, INC. 
I202l2t»-22S0 19001 FOR OCPO 

1111 Uth ST.. N.W.. 4(h FLOOR / WASHINOTON. O.C. 2000S 
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A No, s i r , I don'c. 

Q Did you ever check i n t o what those races 

were? 

A That was p a r t of RDI's study, and the 

distances from M i l l e r Creek and the Switz C i t y area 

to Stout are very s i m i l a r t o the distance from 

Farmersburg, and we b e l i e v e d t h a f ^ w i t h i n a c e r t a i n 

range, the rates would be s i m i l a r . 

Q So what you're saying i s your co n s u l t a n t s 

concluded chac the t r u c k r a t e from the Switz 

C i t y / M i l l e r Creek area to Stout i s approximately $5 

per ton? 

A I t ' s -ore than t h a t . I don't remember the 

exact numbers t h a t chey gave us, but i t was noc 

s i g n i f i c a n t l y d i f f e r e n t than a ra t e from Farmersburg 

would be. 

0 Assuming t h a t ' s the case, why would you 

reduce your r a t e to -- I can't r e c a l l whether -- i t ' s 

$3.15, I b e l i e v e you s a i d , when your c o m p e t i t i o n i s 

charging over $5? 

A Well, a number of f a c t o r s need to be 

considered. F i r s t of a l l , I P i L has an ongoing 

AOE-FEDERAL REPORTERS, INC. 
Nationwide Covcngt 

2(J2-347-W» 800-336-6646 4irUJ»4-?W 
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ownership and maincenance cosc i n c h e i r r o l l i n g scock 

chac chey do noc have wich cruck d e l i v e r i e s . 

Mr. Knighc cold me i n 1996 or po s s i b l y lace 1995 chat 

IP&L had put together a number of teams t o look at 

areas i n IP&L where chey could reduce t h e i r c osts, 

and some people at the Stout p l a n t had come up, 

independenc of my discussions wich Mr. Knighc, w i t h 

the thought t h a t , i f they could e l i m i n a t e t h e i r r a i l 

car unloading c a p a b i l i t y , t h a t that would save Stout 

p l a n t i n excess of $2 m i l l i o n per year by s h u t t i n g 

down the shed, s h u t t i n g down the car dumper, 

e l i m i n a t i n g the locomotive and crew t h a t they would 

need at Stout p l a n t . I t would e l i m i n a t e the e x t r a 

handling of coal because the coal tr u c k s would be 

able to dump coal r i g h t on the s t o c k p i l e . 

I n a d d i t i o n to t h a t . M i l l e r Creek i s 

several miles from the r a i l r o a d loading f a c i l i t y , and 

so the coal has to be trucked several miles from 

M i l l e r Creek mine to the load out at Switz C i t y . I 

don't know the exact cost f o r t h a t , but I've heard i c 

i s between $1.25 and 51.50 per net con. 

By the time a l l of these costs are added 

ACE-FEDERAL REPORTERS, INC. 
Nationwide Covenge 
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up, we needed co t e abouc roughly $2 per nec con less' 

Chan the t r u c k r a t e i n order co be compecicive, and 

Chen i n a d d i c i o n , because we didn'c serve Farmersburg 

mine d i r e c t l y , i t was served by Canadian P a c i f i c , 

they had a charge f o r moving coal approximately 25 

miles from the mine o r i g i n at Farmersburg down co a 

conneccion wich us ac L i n t o n . 

One of the other f a c t o r s t h a t Mr. Knight 

t o l d me, and t h i s was confirmed by Mr. Gionani of 

Black Beauty Coal, was i f IP&L were t o take a l l of 

t h e i r Farmersburg tonnage by t r u c k . Black Beauty 

would have avoided c a p i t a l costs of about 4 to $5 

m i l l i o n since chey would have not had to have b u i l t 

the r a i l unloading f a c i l i t y and the new ho l d i n g 

t rack. 

Q Refresh my r e c o l l e c t i o n . The Farmersburg 

t r a f f i c s t a r t e d moving when? 

A January of 1997. 

Q 1997. I believe you t e s t i f i e d t h a t , i n 

1995 and 1996, you moved coal from M i l l e r Creek and 

Switz Cicy CO Stout; i s tha t correct? 

A Yes, s i r . 

ACE-FEDERAL REPORTERS, INC. 
Nationwide Coverage 
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time. I am just asking, when you studied our 

proposed build-out, whether you understood ic was 

going co go co a line of rai l r o a d chac exiscs coday? 

A My understanding i s that t h i s proposed IP&L 

build-out, which, by the way, I had never heard 

anything about before this f i l i n g , i had never known 

that IP&L had seriously considered a build-out since 

back in the mid-•80s before I started Indiana 

Railroad. But as I understand i t , the proposed IP&L 

build-out would go to an i n d u s t r i a l spur that i s not 

designed for unit coal crains. I t would have co move 

12 for some ways over that spur or another spur would 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

have to be constructed on the shipper's property. 

There would have to be subscancial upgrading of, I 

believe i c ' s Kencucky Avenue to get to a Conrail 

spur. 

And then the short answer i s that yes, I 

understand that the build-out could go to the 

shipper's spur and there i s r a i l there, but that r a i l 

and the Conrail trackage for some distance are not 

suitable for handling coal unit t r a i n s today. 

Q In any event, the short answer i s our 

ACE-FEDERAL REPORTERS, LNC 
Nationwide Covcngc 

M2-347-3700 900-336-6646 410-VU.Z5V) 
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A No . 

2 ̂  Q And would your answer be the same about the 

1 CP race quoced to Conrail to serve -- to interchange 

4 w i t h C o n r a i l to the north? 

1 A I was noc aware chac CP quoted i n • ̂ connection w i t h C o n r a i l . 

7 Q Now, do you have any knowledge abouc che 

1 r e l a c i o n s h i p between the two rates t h a t CP quoted. 

9 south to L i n t o n or nor t h to Conrail? 

1 10 A No, s i r . The only i n f o r m a t i o n t h a t was • r e a l l y shared w i t h me was Don Knight's t e l l i n g me 

• 12 t h a t the t r u c k rate from Farmersburg to Stout t h a t we 

1 needed to meet was t h i s $5 a ton. 

Q When you were n e g o t i a t i n g t h i s c o n t r a c t 

w i t h Mr. Knight that you've t e s t i f i e d you entered • i n t o i n mid-'96, was that the f i r s t t r a nsporcacion 

17 c o n t r a c t Indiana Railroad had w i t h IPL? 

A I t was the f i r s t s u b s t antive t r a n s p o r t a t i o n 

19 c o n t r a c t we had with IPL. 

Q I f I use the word " t h r e a t " to describe 

21 something you said, w i l l you take i t i n the same 

B 

n o n c r i t i c a l sense that you t o l d me you meant i t when 

1 
ACE-FEDERAL REPORTERS, L\C. • Nationwide Covcngc 
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that e3''h of those movements to which ycu r e f e r were 

kinds of movemencs chac occurred f o r s p e c i a l 

reasons. They're noc -- or we^e noc incended co be 

ongoing movemencs. 

Q Was i c e f f e c c i v e i n geccing you to 

negotia t e lower rates w i t h Mr. Knight -- chac he was 

roucing t r a f f i c over Conrail as well as d i r e c t l y i n 

on your r a i l r o a d ? 

A Mr. Knight t o l d me the competition that wi_ 

had to meet was truck competition. 

Q I d i d n ' t ask you what he said. I am asking 

whether from your standpoint the f a c t that IP&L 

routed t r a f f i c i n over Conrail and not j u s t d i r e c t l y 

i n on you, d i d thac have an e f f e c t on your 

n e g o t i a t i o n s leading up to that contract? 

A I don't r e c a l l t h a t i t d i d . 

Q You di d n ' t want IP&L co rcute t r a f f i c that 

way, d i d you? You wanted a l l the business you could 

get f o r y o u r s e l f d i r e c t l y ? 

A Going to Stout plant? 

Q Yes. 

MS. TAYLOR: I s that a question? 

ACE-FEDERAL REPORTERS, INC. 
Nationwide Covenge 
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City of East Cleveland 
News Release 

For Immediate Retejw ConUei; Erie Brewer 
F«br««r-U. m » 31«tll22W! 

Mayor White retaliates against Mayor OouQ^r for supporting CSX deal 

Mayor White cuts off discussion about o wuler depaitment transfer 

FASI CLEVELAND • Hours *fl jr Mayor Emzna.nuel Onunwor signed ar agreement wiih CSX 
officiah supponing tbe rail company's plan to increase train uafific witiun its borderv Cleveland 
Mayor MkhaeJ Whhe ordered Water Commissjooer Julius Qaccu to cut off *«ter depanment 
transfer discussions vvith the city 

"It is unfortunate (hat niy btotbei aad oiy mentor, whom I respect dearly, 
vol] taJte $\ich a positioo," Mayor Onunwor said. "In my view, the CSX trsinsponttion plan, and 
the converstoo of East Cleveland ftom master meter to direct services are two separate issues tLxi 
have no relalionship whatsoever. Unfonunateiy, my brother does not see it that way " 

Mayor Onunwor expressed suiprue at Mayor White's qusck and u.>Chnstjan-hite retahation 
against his commuaity, saying lhat it was nothing more than an attempt (o punish him for not 
foliowing lus washes. Mayor White has been a constant critic ofthe CSX/Con.iil merger 

"As has been his panern, .vlayor White is anempting to intimidate those who disagree with him 
u«o accepting his way of thinkmg." Mayor Onunwor said. "Tac real world doesn t operate that 
way." 

.Mayor Onunwor said CSX officiab, which included CSX Chauman John Soow, made an 
bonorabie aliempt to negotiate tbe differences the rail line and the comnunity had ̂ viih each 
other. Ke said Ihe agreemeat he ŝ aed this morning with CSX aiiows his community to receivx 
S2 2 millioa in cash to improve East Cleveland's safety and service departments; S4|0,000 in cash 
(o residenls for use n afaanng ooise for about 120 homes direcit> alongside thc rail lines, between 
SS SO.OOO aad S 1,000,000 to landscape property alongside tbe rail lioe tha: CSX will own that u 
oow owned by Conrail; tite promise of 1S percent of the jobs it the inienDoda) facibty, economic 
deveJopfneri assistaoce in attracting new companies into thc community: aitd the opportunity to 
identify residents to wx>rk wtth oontractors rebuilding the Coiaail CoUmwood yard 

'I did what I thougbt was in the best nUerest of my cooanunity, and will do it again if the need 
ever ans«s." Mayor Onunwor said 



Mayor Onunwot said East Cleveland was taken for granted dtirng Cleveland and the Ohio Rail 
Oevebpment Commissioa's (ORDC) •wgotations wnh CSX. Duriag a meetiog at ORDC 
(Chairman James Betts' Cleveland hw offices on February 17,1998. Mayor Ominwor said his 
Clkicf of Stafi; Eric Brewer, was shocbed to lean that ofiicials from both (Tom O'Lear. and CiT> 
of Cleveland Law Director Sharon Sobol Jordan) had indicated that East Cic\xlaad wiu 
supportive of ORDC's negatnx position on the CSX/Coorail merger Mayor Onunwor said 
ofiicials &om ORDC had never communicated vvith the city 

Mayor Onunwor said he onginaUy signed a letter agreeing wuh Cleveland's alternative plac aAer 
it was faxed to him at the last minute by someone io Mayor ^̂ liitc's law department Mayor 
Oouawor said the letter simpiy came to his offioe with a signatory page, and was presented to him 
as if the protest needed to be lodged with thc Surface Transporation Ooard in Washington, 0 C 
within bours or else tbe city would tose its abiiity to have its concems met at a later date 

•1 met with Mayor White and I trusted his judgement at the tune," Mayor Onunwor said. "After 
I had the opportunity to examine tbe issues for o^lf. 1 realized that Mayor White w^ oot in 
opposition to CSX's merger, he was smply anemptiî  to negotiate the best deal he couU for his 
city According to Mayor White's piaa, East Cleveland - as always - gets kft out of thr 
equation." 

Mayor Onunwor aid his discussions with C^X ofBcials were totally above-board. Unhke thc 
adversarial role that Mayor White has with CIcNeland City Council members and Cleveland 
residents, Mayor OtaiQwor said East Cle\elaai) City Council members and residents were aware 
ofthe negotiations wkh CSX every step away ofthe way He said CSX met with over 150 
residents at a Town Hali meeting, and addiessed a standing-room onjy crowd of residents at a 
Feteuary 17 City Council meeting. Mayor Onunwor said City CouncU members unantmously and 
enthiisastjcaliy voted lu support ihc agreement at its February 17 meeting, an agrccnieiii whicn 
was met with applause from the residents in anendance 

Mayor Onunwor said he is deeply disappomted that Mayor White has taken the adversaruJ 
position that he's takes with East Cleveland. He said Mayor While and other ofiicials roust 
respect the Cict that East Cleveland's needs must be met lirat, and that they may not always be m 
agreemeat with the needs of peopie m other commuatties. 

-30-
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BY HAND DELIVERY 

The Honorable Vernon A. W i l l i a m s 
Secretary-
Surface T r a n s p o r t a t i o n 
Case C o n t r o l Branch 
ATTN: STB Finance Docket 33388 
1925 K S t r e e t , N.W. 
Waf-hington, D.C. 20423-0001 

Re: Finance Docket No. 33388, CSX Corporat i o n 
and CSX T r a n s p o r t a t i o n Inc., N o r f o l k Southern 
Co r p o r a t i o n and N o r f o l k Southern Railway Company 
-- C o n t r o l and Operating Leases/.agreements --
C o n r a i l I n c . and Consclidated R a i l C o r p o r a t i o n 

Dear S e c r e t a r y W i l l i a m s : 

Enclosed f o r f i l i n g under seal i n the above-referenced 
proceeding, please f i n d a s e p a r a t e l y packaged o r i g i n a l and 
t w e n t y - f i v e (25) copies o f the HIGII.LY CONFIDENTIAL VERSION of the 
" B r i e f o f C e n t e r i o r Energy Corporation" (CEC-17). I n accordance 
w i t h the Board's order, we have enclosed a Wordperfect 5.1 
d i s k e t t e c o n t a i n i n g t h i s f i l i n g . 

Also enclosed f o r f i l i n g please f i n d an o r i g i n a l and 
t w e n t y - f i v e (25) copies o f the REi:ACTED, PUBLIC VERSION of the 
" B r i e f o f C e n t e r i o r Energy C o r p o r a t o n " (CEC-18) . 

We have i n c l u d e d an e x t r a copy of each of these 
f i l i n g s . K i n d l y i n d i c a t e r e c e i p t by Lime-stamping these copies 
and r e t u r n i n g them w i t h our messenger. 

An AttorTiey ror'^centjerior 
Energy Corporation 

Enclosures 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMPANY --
CONTROL AND OPERATING LEASES/ 
AGREEMENTS -- CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

0» 

Finance Docket No. 33388 

BRIEF OF 
CENTERIOR ENERGY CORPORATION 

(now known as FIRSTENERGY CORPORATION' 

r h; rr-T^'^p"—— 

RBpACTEO, PUBLIC VERSION 

r^-j Fatioi 1/ 

CENTERIOR ENERGY CORPORATION 
76 Mam S t r e e t 
Akron, OH 44 3 08 

OF COUNSEL: 

Slover & L c f t u s 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 

By: C. Michael L o f t u s 
Frank J. P e r g o l i z z i 
Andrew B. Kolesar I I I 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Dated: February 23, 1998 Attorneys and P r a c t i t i o n e r s 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMPANY --
CONTROL AFD OPERATING LEASES/ 
AGREEMENTS -- CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 3 3 388 

F.RIEF OF 
CENTERIOR ENERGY CORPORATION 

(now known as FIRSTENERGY CORPORATION) 

i 

I n accordance w i t h the procedural schedule i n e f f e c t i n 

t h i s proceeding, C e n t e r i o r Energy C o r p o r a t i o n ( " C e n t e r i o r " ) -

hereby submits t h i s B r i e f i n o p p o s i t i o n t o the proposed a c q u i s i 

t i o n and d i v i s i o n of C o n r a i l (the " C o n r a i l C o n t r o l T r a n s a c t i o n " 

or the "Transaction") by CSX Co r p o r a t i o n and i t s r a i l a f f i l i a t e s 

("CSX") and N o r f o l k Scuthern C o r p o r a t i o n and i t s r a i l a f f i l i a t e s 

("NS") ( c o l l e c t i v e l y the " A p p l i c a n t s " ) . C e n t e r i o r r e s p e c t f u l l y 

submits t h a t unless p r o t e c t i v e c o n d i t i o n s are imposed, the pro

posed a c q u i s i t i o n and d i v i s i o n of C o n r a i l ' s assets between CSX 

and NS should not be apprcved. 

'Following t h e f i l i n g of C e n t e r i o r ' s Comments i n t h i s 
p r oceeding, C e n t e r i o r consummated a merger w i t h Ohio Edison t o 
form F i r s t E n e r g y C o r p o r a t i o n . For ease o i re f e r e n c e i n t h i s 
B r i e f , however, we w i l l c ontinue t o r e f e r t o C e n t e r i o r by i t s 
p r i o r name. 



SUMMARY 

The evidence submitted by Centerior i n t h i s proceeding 

establishes that the proposed d i v i s i o n of Conrail wilx s i g n i f i 

c a n t l y harm Centerior i n three respects. See Comments of Center

i o r Energy on the Proposed D i v i s i o n and Ac q u i s i t i o n of Conrail, 

dated October 21, 1997 (CEC-05). Through t h i s evidence, Center

i o r has demonstrated that app oval of the transaction: (1) would 

eliminate a s i n g l e - l i n e Conrail r o u t i n g f o r coal movements from 

southeastern Ohio coal mines to Centerior's Cleveland-area 

generating s t a t i o n s ( i . e . . the Lake Shore, Eastlake and Ashtabula 

S t a t i o n s ) ; (2) would impair the competitiveness of Centerior 

r e l a t i v e to u t i l i t y shippers who w i l l be bet t e r positioned to 

take advantage of new (or improv-id) j o i n t access at both o r i g i n 

and d e s t i n a t i o n as a r e s u l t of the transaction; and (3) would 

expose Centerior, as an exclusively-served shipper, to pass-

through of the subs t a n t i a l a c q u i s i t i o n premium that CSX and NS 

have paid f o r the Conrail assets. V e r i f i e d statement of Michael 

A. Kovach ("Kovach V.S."), at 9. 

Centerior also showed that the Applicants recognized 

the harm inherent i n e l i m i n a t i n g the a v a i l a b i l i t y of s i n g l e - l i n e 

service. See S-applemental Comments of Centerior Energy, dated 

December 10, 1997 (CEC-14). Rather than deal with Centerior to 

correct t h i s problem, the Applicants chose instead to enter an 

agreement (the "Ohio Valley Agreement" or "the agreement ) with 

one of Cen^-erior's h i s t o r i c long-term Ohio coal suppliers, the 
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Ohio Valley Coal Company ("ohio V - l l e y " ) . i d ^ The Ohio Valley 

Agreement represents an arrangement t h a t , while portrayed as the 

s o l u t i o n t( Centerior's problems, instead i l l u s t r a t e s the dangers 

of being held captive at d e s t i n a t i o n by one of the z^pplicants ( i n 

t h i s case CSX). This agreement represents a back room deal that 

was designed, contrary to the Applicants' s e l f - s e r v i n g character

i z a t i o n , not to benefit Centerior, but to quiet one of the 

mercer's most vocal opponents. As Centerior showed i n i t s 

Supplen-ental Comments (and as f u r t h e r explained below), the Ohio 

Valley .\greement has a s u b s t a n t i a l l y anticompetitive e f f e c t on 

Centerior, as w e l l as on other Ohio coal supplieis. 

I n crder to remedy each of the above-listed ha.rms, Cen

t e r i o r requests that the Board condition any approval of r.he 

Transaction upon a grant to Norfolk Southern of trackage r i g h t s 

to serve Centerior's Cleveland-area s t a t i o n s . Kovach V.S., at 

18-19.' S p e c i f l c a l l y , Centerior requests that the Board grant NS 

trackage r i g h t s over CSX between the Lake Shore Station and "CP 

124" located east of Ashtabula, Ohio, including r i g h t s to enter 

the above l i n e through the Buffalo Connecting Track and Cleveland 

Connecting Track, f o r the l i m i t e d purposes of t r a n s p o r t i n g loaded 

and empty t r a i n s of coal to and from the Ashtobula, Eastlake and 

Lake Shore Stations. 

^Centerior also requests that the Board quantify the amount 
of the a c q u i s i t i o n premium and d i r e c t Applicants to exclude that 
amount from cheir net investment bases f o r regulatory costing 
purposes. 
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Even i f the Board does not grant the requested trackage 

r i g h t s , i t should c o n d i t i o n approval of the Transaction upon a 

m o d i f i c a t i o n of the Ohio Valley Agreement to ensure that i t 

pr o t e c t s Centerior, and not j u s t the Applicants and Ohio Valley. 

As Centerior demonstrated i n i t s Cominents, these r i g h t s are 

o p e r a t i o n a l l y f e a s i b l e , are narrowly t a i l o r e d , and w i l l amelio

rate the harms caused by the Transaction and/or the Ohio Valley 

Agreement. 

The Applicants do not dispute the f e a s i b i l i t y of the 

requested trackage r i g h t s . Instead, i n opposing Centerior's 

request f o r conditions, the Applicants r e l y heavily on the Ohio 

Valley Agreement as the necessary f i x to Centerior's concerns. 

The Applicants alsc r e l y heavily on the claim that Centerior w i l l 

not be harmed because i t i s simply experiei.cmg the s u b s t i t u t i o n 

of one monopolist (CSX) f o r another (Conrail). This s i m p l i s t i c 

analysis of the competitive impact of the Transaction ignores 

three very r e a l differences between Centerior's p r e - a c q u i s i t i o n 

r e l a t i o n s h i p w i t h Conrail, and the circumstances Centerior would 

face i f the Conrail d i v i s i o n were approved without conditions. 

F i r s t , while Conra.1 was r e l a t i v e l y i n d i f f e r e n t to 

whether Centerior purchased i t s coal from Ohio origi-.is or the 

equally d i s t a n t MGA region, CSX surely w i l l favor i t s other 

o r i g i n s over Ohio sources. Second, Conrail, unlike CSX, has not 

o f f e r e d s u b s t a n t i a l comnetitive advantages to Centerior's elec

t r i c u t i l i t y industry competitors. Third, Conrail has not 

i n c u r r e d a huge a c q u i s i t i o n premium that w i l l need to be passed-
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through t o exclusively-served shippers. F i n a l l y , and we believe 

most importantly, Conrail d i d not enter an agreement a f f e c t i n g 

Centerior's t r a n s p o r t a t i o n r..^tes and r i g h t s w i t h respect to i t s 

coal supplier, but rathex dealt d i r e c t l y w i t h Centerior as to 

those matters. 

For these reasons, and for the reasons stated i n 

Centerior's Comments and Supplemental Comments, Centerior submits 

that the Board should impose a pr o t e c t i v e c o n d i t i o n granting 

Centerior's requested trackage r i g h t s . A l t e r n a t i v e l y , the Board 

should c o n d i t i o n any approval of the Transaction upon the modifi

c a t i o n of the Ohio Valley Agreement to ameliorate i t s anticom

p e t i t i v e impact. 

m 
m 

ARGUMENT 

Z. 

The Applicable Legal Standard 

Pursuant to the ICC Termination Act of 1995, Pub. L. 

No. 104-88, 109 Stat. 803 (1995) ("ICCTA"), he proposed Conrail 

d i v i s i o n i s subject to review and approval by the Board. The 

applicable s t a t u t o r y provisions governing the Board's approval of 

r a i l consolidations are set f o r t h at the ICCTA, 49 U.S.C. a§ 

11321-27. These provisions, which r e c o d i f i e d the standards that 

governed r a i l consolidations under the p r i o r I n t e r s t a t e Commerce 

Act, r e q u i r e consideration of the following f a c t o r s : 

(1) the e f f e c t of the proposed transaction 
on the adequacy of tr a n s p o r t a t i o n t o the 
pu b l i c ; 
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(2) che e f f e c t on the p u b l i c i n t e r e s t of i n 
c l u d i n g , or f a i l i n g t o i n c l u d e , o t h e r 
r a i l c a r r i e r s i n the area i n v o l v e d i n 
the proposed t r a n s a c t i o n ; 

(3) t h e t o t a l f i x e d charges t h a t r e s u l t from 
the proposed t r a n s a c t i o n ; 

{4; t h e i n t e r e s t of r a i l c a r r i e r employees 
a f f e c t e d by the proposed t r a n s a c t i o n ; 
and 

(5) whether the proposed t r a n s a c t i o n would 
have an adverse e f f e c t on c o m p e t i t i o n 
among r a i l c a r r i e r s m the a f f e c t e d 
r e g i o n or i n the n a t i o n a l r a i l system. 

49 U.S.C. § 11324(b). 

Moreover, as the Eoard has e x p l a i n e d , the " s i n g l e and 

e s s e n t i a l s t a n d a r d of app r o v a l " f o r merger t r a n s a c t i o n s i s the 

p u b l i c i n t e r e s t s t a n d a r d set f c r t h at § 11324(b)(1) and ( 2 ) . See 

Finance Docket No. 32760, Union P a c i f i c Corp C o n t r o l and 

Meraer -- .'Southern P a c i f i c R a i l Corp., D e c i s i o n served August 12, 

1996, a t 98 ("HP/.qp Merger" ) , p e t i t i o n f o r review pending, Docket 

No. 96-1373, Western Coal T r a f f i c League v. STB, (D.C. C i r . ) . ' 

To determine whether a merg.^r i s m the p u b l i c . i n t e r e s t , the 

Board balances the claimed economic and o p e r a t i o n a l b e n e f i t s of 

the merger a g a i n s t any p o t e n t i a l c o m p e t i t i v e harm. 

The Board looks t o v a r i o u s c r i t e r i a t o determine wheth

er markets served by the merging c a r r i e r s w i l l s u f f e r com.petitive 

^ c i t i n S ' Mn.c.souri-Kan.c;a.c.-Texas R. Co. v. U n i t e d _ S t a t e s , 632 
F 2d 392 385 (Sth C i r . 1980), c e r t , denied, 451 U.S. l O n 
(1981). D^nn-Central Merger and N&W I n c l u s i o n Cases, 389 U.S. 
486, 498-99 (1968) . 



harm. These f a c t o r s include: the effectiveness of intramodal 

competition (predominantly t r u c k i n g ) ; loss of p o t e n t i a l r a i l 

r o u t i n g s ; the number of market p a r t i c i p a n t s ; and the p a r t i c 

ipants' respective market shares. See UP/SP Merger, at 100. 

The Board's general p o l i c y statement governing mergers 

also em.phasizes the importance of competition: 

... [T]he [Board] does not favor consolida
t i o n s that s u b s t a n t i a l l v reduce the transport 
a l t e r n a t i v e s available to shippers unle£:s 
there are s u b s t a n t i a l and demonstrable bene
f i t s t o the transaction that canriOt be 
achieved i n a less anticompetitive fashion. 
Our analysis of the competitive impacts of a 
consolidation i s especially c r i t i c a l m l i g h t 
of the Congressionally mandated commitment to 
give r a i l r o a d s greater freedom to p r i c e with
out unreasonable regulatory interference. 

49 C.F.R. § 1180.1(a)(emphasis added). 

F i n a l l y , the Board has broad a u t h o r i t y to f a c i l i t a t e 

the p u b l i c i n t e r e s t by imposing conditions on r a i l consolida

t i o n s . See Union P a c i f i c -- Control -- Missouri P a c i f i c ; Western 

P a c i f i c , 366 I.C.C. 459, 562-64 (1982), a f f ^ d sub ngnK Southern 

n.^.f . . T..nsp. Co. V. ICC, 736 F.2d 708 (D.C. Cir. 1984), c e r t ^ 

denied, 469 U.S. 1208 (1985) ("UP/MP/WP"); Santa Fe Southern 

PAcific Cor-p. -- Control Southern P a c i f i c Transp. Co., 2 

I.C.C.2d 709, 807-08 (1986). Such conditions may include a 

requirement that one c a r r i e r grant to a r i v a l trackage r i g h t s and 

acce 
3^ necessary f a c i l i t i e s . 49 U.S.C. § 11324(c).- In 

•For example, the Board might require that the merged e n t i t y 
(continued...) 
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a d d i t i o n , the Board previously has exercised i t s a u t h o r i t y t o 

compel merging p a r t i e s to enter i n t o agreements to implement 

conditions of one form or another. See, e.g., UP/SP Merger, at 

186 ( r e q u i r i n g the applicants to submit agreed upon terms w i t h 

the C i t y Public Service Board of San Antonio, TX). 

The c r i t e r i a f o r imposing conditions to remedy anticom

p e t i t i v e e f f e c t s of a proposed merger were described as follows 

i n the BNSF Merggr decision: 

[W] e w i l l not impose conditions unless we 
f i n d t h a t the consolidation may produce ef
f e c t s harmful to the public i n t e r e s t (such as 
a s i _ , n i f i c a n t reduction of competition i n an 
aff e c t e d market), and the conditions w i l l 
ameliorate or eliminate the harmful e f f e c t s , 
w i l l be ope r a t i o n a l l y feasible, and w i l l 
produce public benefits (through reduction or 

N e l i m i n a t i o n of the possible harm) outweighing 
any reduction to the public benefits of pro-

I duced by the merger. 

BNSF Merger, at 55-56 ( c i t i n g UP/MP/WP. 366 I.C.C. at 562-565). 

Proponents of conditions have also been required to show that the 

requested c o n d i t i o n addresses the adverse e f f e c t s of the transac

t i o n and i s narrowly t a i l o r e d to >-̂ medy those e f f e c t s . UP/SP 

Merger, at 145 ( c i t i n g UP/CNW, s l i p op. at 97) ; Milwaukee -,-

(...continued) 
grant trackage r i g h t s to one or more other r a i l r o a d s over por
t i o n s of the new combined r a i l r o a d , i n order to maintain competi
t i o n . This remec/ was employed extensively i n both the UP/SP 
Merger and i n Finance Docket No. 32 54 9, Burlmgton Northern Inc. 

Control and Merger -- Santa Fe Pac i f i c Corp., (Decision served 
August 23, 1995 ("RNSF Merger"), a f f i Western Resources, Inc. 
v'f STB, 109 F.3d 782 (D.C. Cir. 1997). 
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Reorganization -- A c q u i s i t i o n bv GTC. 2 I.J.C.2d 427, 455 (1985), 

As w i l l be shown beiow, Centerior's requested conditions s a t i s f y 

a l l of these c r i t e r i a . 

I I . 

The Transaction Will Harm Centerior 

There are a v a r i e t y of demonstrable respects i n which 

the Conrail Control Transaction w i l l harm Centerior. F i r s t , m 

l i g h t of the acknowledged s u p e r i o r i t y of s m g l e - l i n e service to 

i n t e r l i n e service, Centerior w i l l be adversely impacted at 

Ashtabula, Eastlake and Lake Shore by the loss of s m g l e - l i n e 

s e i v i c e from southeastern Ohio coal o r i g i n s . See Centerior 

Comments at 7-13. The Applicants do not contest t h i s point, and 

i n f a c t , r e l y to a great extent upon the e f f i c i e n c y of single-

l i n e service as a leading b e n e f i t of t h e i r Transaction. See, 

e.g.. A p p l i c a t i o n , Vol. 1, V e r i f i e d Statement of Mr. John W. 

Snow, at 9; i d . . Vol. 2A, V e r i f i e d Statement of Mr. Raymond L. 

Sharp, at 8-9." 

Second, the Conrail Control Transaction w i l l hinder 

Centerior's supply choices because i t w i l l create a new short-

^The December 11, 1997 settlement agreement that the 
Applicants entered i n t o w i t h the National I n d u s t r i a l 
Transportation League ("NITL") f a i l s to resolve Centerior's 
concerns. I n p a r t i c u l a r , t h i s agreement provides onl} three 
years of r e l i e f to p a r t i e s l i k e Centerior that v ; i l l 1 jse single-
l m e service options, and only requires that the Applicants hold 
rates t o RCAF U adjusted l e v e l s . See Applicants' Rebuttal, Vol. 
1, at 773-74. This short-term " f i x " w i l l not ameliorate the 
l a s t i n g harm of the Transaction. 
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haul problem f o r CSX. I d ^ at 13-16. At the present time, 

Conrail i s able to provide o r i g i n - t o - d e s t i n a t i o n service to 

Centerior from both southeastern Ohio and the MGA region. 

Because Conrail enjoys a long-haul on both the Powhatan No. 6 and 

MGA sources (and therefore i s not i n a p o s i t i o n where i t might 

d r a m a t i c a l l y reduce i t s own p r o f i t s ) , Conrail has beer, i n d i f f e r 

ent t o Centerior's supply choice. See V e r i f i e d Statement of 

Frank S. Harris I I ("Harris V.S."), at 12. Given the s t r u c t u r e 

of the Transaction, as i s discussed supra, however, the current 

movf:ment from Ohio Valley to Centerior's Ashtabula and Eas*" V--

s t a t i o n s w i l l become an i n t e r l i n e movement i n which CSX w i l l only 

p a r t i c i p a t e to a very l i m i t e d extent (approximately 49.2 miles 

f o r movem.ents to Auhtabula, and only 10.1 miles f o r movements to 

Eastlake). See Kovach V.S., at 11. 

One of the fundamental p r i n c i p l e s of r a i l r o a d p r i c i n g 

IS t h a t a d e s t i n a t i o n monopolist w i l l not v o l u n t a r i l y (and under 

the Board's i n t e r p r e t a t i o n of the law, need not) "short-haul" 

i t s e l f . See, e.g.. Docket Nos. 41242 et a l . , Central Power & 

Light Co. v. Southern P a c i f i c Transp. Co., at 7 (Decision served 

December 3.1, 1996), p e t i t i o n s f o r review pending. Docket Nos. 97-

1081 et a l . , MidAmerican Energy Company v. STB, (Sth Cir.) ; 

Deposition of Mr. Raymond L. Sharp (dated August 21, 1997) at 

170-72 (acknowledging that c a r r i e r s w i t h exclusive access to a 

given d e s t i n a t i o n have the a b i l i t y to d i c t a t e the use of t h e i r 

long-hauls) ; Deposition of Mr. John H. Williams (dated August 12, 

1997) at 381 (agreeing that r a i l r o a d s prefer not to short-haul 
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themselves) .'' I n other words, a c a r r i e r with exclusive access to 

a u t i l i t y p lant w i l l p r i c e i t s services from d i f f e r e n t o r i 

gins/interchanges i n such a manner as to d i c t a t e the u t i l i t y ' s 

use of whichever t r a n s p o r t a t i o n option w i l l provide greatest 

p r o f i t t o the subject c a r r i e r . CSX therefore w i l l instead favor 

i t s new MGA o r i g i n s , f o r which i t w i l l be able to earn a much 

greater p r o f i t , at Centerior's expense. Harris V.S., at 11-13.^ 

Third, i n a d d i t i o n to harm.mg Centerior d i r e c t l y i n the 

foregoing manner, r.he Transaction also w i l l harm Centerior i n an 

i n d i r e c t fashion through the enhancement of the competitive 

p o s i t i o n of Centerior's r i v a l u t i l i t i e s . S p e c i f i c a l l y , the 

Transaction w i l l a f f o r d c e r t a i n Conrail-served u t i l i t i e s new or 

improved access t o d u a l - c a r r i e r service from o r i g i n to destina

t i o n . See Harris V.S., at 14-15; Kovach V.S., at 14-17. Since 

Centerior and these u t i l i t i e s compete f o r off-system sales, and 

since these u t i l i t i e s w i l l be able to generate e l e c t r i c i t y i n a 

less c o s t l y manner (due to t h i s new or improved j o i n t access), 

'Centerior included relevant excerpts from these deposition 
t r a n s c r i p t s m the Appendix to i t s Com.ments. 

'Of course, CSX may quote j o i n t rates with NS f o r movem.ents 
from Powhatan No. 6, but CSX's d i v i s i o n of such rates w i l l l i k e l y 
be such that CSX w i l l earn at least as much as i t would earn on a 
long-haul movement. I d ^ at 8. This heightened d i v i s i o n , coupled 
w i t h NS's need to at least recover i t s costs, would undoubtedly 
impair the competitiveness of Powhatan No. 6 coal on a delivered 
cost basis. 
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Centerior's a b i l i t y t o make off-system sales w i l l be prejudiced. 

H a r r i s V.S., at 14-16; Kovach V.S., at 15.* 

F i n a l l y , the proposed Transaction w i l l harm Centerior 

dv.e t o the m u l t i - b i l l i o n d o l l a r premium that CSX and NS have 

agreed co pay f o r the a c q u i s i t i o n of Conrail. In t h i s regard. 

Witness Harris indicates that the Conrail a c q u i s i t i o n premium 

amounts t o some $ b i l l i o n f o r the Board's revenue adequacy 

purposes, and some $ b i l l i o n f o r j u r i s d i c t i o n a l threshold 

purposes. Harris V.S., at 17. While the testimony submitted by 

CSX p a i n t s a p i c t u r e of an easy recovery of t h i s added "invest

ment, " Centerior suspects that CSX w i l l attempt to recoup i t s 

premium, investment through increasing rates paid by exclusively 

served shippers. As a shipper with s i n g l e - c a r r i e r service at 

each of i t s Cleveland-area plants, Centerior i s extremely con

cerned w i t h t h i s p o s s i b i l i t y , which the Applicants' Rebuttal 

appears to confirm.' 

m 
m 
m 

' S i g n i f i c a n t l y , Centerior does not oppose the increased 
competition that the Applicants have aiforded to these other 
u t i l i t i e s . To the contrary, Centerior f u l l y supports the i n t r o 
d u c t i o n of competition i n t o the eastern r a i l market. Centerior, 
however, does not believe that the Applicants should be permitted 
to d i s r u p t the competitive balance that c u r r e n t l y e x i s t s by 
de p r i v i n g Centerior of a s i m i l a r b e n e t l t . 

'In p a r t i c u l a r , the /pplicants's Rebuttal f i l i n g indicates 
that the Applicants w i l l "have no d i f f i c u l t y " recovering the f u l l 
amount of the a c q u i s i t i o n premi-um. See Applicants' Rebuttal. 
Vol. 1, Narrative, at 34 ("Debt financings effected i n connection 
w i t h the a c q u i s i t i o n by CSX and NS of CRR's common stock w i l l add 
to t h e i r f i x e d charges. However, . . . CSXC and NSC w i l l have no 
d i f f i c u l t y absorbing these a d d i t i o n a l f i x e d charges. The 

(continued...) 
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The Applicants' p r i n c i p l e defense to the harm i d e n t i 

f i e d by Centerior i s the Ohio Valley Agreement. As the Appli

cants' assuredly s t a t e : 

Applicants have done exactly what one would 
t h i n k Centerior would want - - reaching a 
contractual arrangement that makes i t econom.-
i c a l l y f e a s i b l e f o r Centerior to continue to 
make use of one of i t s •-raditioual coal sup
p l i e r s notwithstanding the change from 
s i n g l e - l i n e t o i n t e r l i n e service . . . . 

Applicants' Rebuttal, Vol. 1, Narrative at 441.-" As expiamed 

below m Section I I I , t h i s Agreement i s hardly the answer to 

Centerior's problems. 

Applicants also r e l y heavily on the notion that Center

i o r w i l l not s u f f e r competitive harm because of the various form.s 

of competition that are available. In presenting t h i s view, the 

Applicants point to t h e o r e t i c a l competitive options allegedly 

(...continued) 
Transaction i s expected to be accretive to both CSX and NS 
shareholders w i t h m three years."). V a l i d a t i n g the worst fears 
of d e stmation-captive shippers, the Applicants add that 
" r a i l r o a d s must be given an opportunity to earn ( i f market 
conditions and the demand f o r service permit) a competitive rate 
of r e t u r n on the current value of t h e i r mvested c a p i t a l . " .Id^ 
at 109 (emphasis added). 

••See also i d . at 420 ( s t a t i n g that the Agreement w i l l 
"pro-ect rates and s e r v i c e " ) ; Rebuttal V e r i f i e d Statement cf 
Robe^- L Sansom ("Sansom Reb. V.S."), at 19 ("CSX has agreed to 
extend OVCC's single l i n e rates to Eastlake and Ashtabula";; 
Applicant's Rebuttal to Centerior's Supplemental Comments at 3 
( s t a t i n g that the Agreement " f u l l y addresses not only OVCC's 
concerns but the issue raised by Centerior"). 
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a v a i l a b l e t o Centerior, including s h i f t i n g of generation between 

I t s v a r i c u s generating u n i t s . Sansom Reb. \.S., at 18-30. They 

also c a v a l i e r l y dismiss the significance of enhancing the compet

i t i v e p o s i t i o n of Centerior's competitors and suggest, without 

any e m p i r i c a l support, that the use of a l t e r n a t i v e forms of 

t r a n s p o r t a t i o n f o r l i m i t e d portions of Centerior's coal m.ovements 

t r a n s l a t e s i n t o the a b i l i t y to use those a l t e r n a t i v e s to d i s c i 

p l i n e the c a r r i e r s ' r a i l rates. Id., at 20-26. Each of these 

defenses, l i k e the Ohio Valley defense, i s without merit and 

should not serve as a basis f or denying the requested trackage 

r i g h t s . 

I I I . 

The Ohio Valley Agreement Does not 
Ameliorff^'' *->̂'' Transaction's Harm to Centerior 

Notwithstanding the Applicants' repeated claims of 

having b e n e f i t t e d Centerior, the Ohio Valley ^.greement does not 

am.eliorate the harm that Centerior w i l l experience as a r e s u l t of 

the Transaction. To the contrary, c e r t a i n aspects of the agree

ment preclude any legitim.ate suggestion that the agreement 

resolves Centerior's concerns. 

A. c e n t e r i o r _ i s _ n o t a Party to rhe Aqreement 

Even I f the Ohio Valley Agreement presented an ideal 

plan t o ameliorate the harm of the Transaction to Centerior 

(Which I t does n o t ) , Centerior s t i l l would require some ad d i t i o n 

a l means to resolve i t s opposition to the Transaction. In 
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p a r t i c u l a r , since Centerior i s neither a party to, nor a t h i r d -

p a r ty b e n e f i c i a r y of, the agreement,'" Centerior has no a b i l i t y 

to p r o t e c t any " r i g h t s " that i t supposedly has under the agree

ment i n the event that the Applicants and Ohio Valley elect to 

modify - - o r even rescind -- the agreement the day a f t e r the 

Board approves the Transaction. This g l a r i n g defect, i n and of 

i t s e l f , confirms the inaccuracy of the Applicants' repeated 

suggestion t h a t the existence of the agreement somehow protects 

Centerior from, harm. 

^'Ohio law, which i s to be u t i l i z e d m i n t e r p r e t i n g the Ohio 
Valley Agreement (see Supplemental Comments of Centerior, 
Counsel's E x h i b i t No. _ (CE-1), at 12, li 10), specifies that 
non-parties miay seek enforcement of contracts only m l i m i t e d 
circumstances. See, e.g., American Rock Mechanics, I n : , v. 
^hermex Energy Corp., 608 N.E.2d 830, 833 (Ohio Ct. App. .992) 
("In order f o r a t h i r d person to enforce a promise made f o r his 
benefi- i t must appear that the contract was m.ade and entered 
i n t o d i r e c t l y or p r i m a r i l y f o r the ben e f i t of such t h i r d 
person ") The Applicants themselves have confirmed that t h e i r 
primary m o t i v a t i o n i n entering the Ohio Valley Agreement was to 
resolve Ohio Valley's opposition to the Transaction, and was not 
to b e n e f i t Centerior. See Rebuttal to Supplemental Comments, at 
7 (Centerior's argum.ent regarding the absence of any b m d i r ̂  
commitm.ent t o constrain rates f o r service to Centerior ovei a 
g i v e i period of time "overlooks the fact that Applicants s e t t l e d 
w'th OVCC, not c e n t e r i o r . " ) . In a d d i t i o n , and as discussed 

v t r a the a b i l i t y of Applicants and Ohio Valley to avoid the 
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B. The Agreement w i l l not .A.pply i f Ohio Valley and 
the Applicants are Successful i n t h e i r C o l l e c t i v e 
E f f o r t s to Market Ohio Vallev Coal to Other Customers 

Second, Paragraph 2 of the Chio Valley Agreement 

s p e c i f i e s t h a t the term of the Agreement " 

. " Supple

mental Comments of Centerior, Counsel's Exhibit No. (CE-1) at 

9. Paragraph 7 then provides that the agreement 

I d . at 11. 

At best, paragraph 2 demonstrates that the "so l u t i o n ' 

t o the s i n g l e - l i n e problem i s a short f i x . At v;orst, however, 

t h i s language confirms that the "term" of the Ohio Valley Agree

ment i s i l l u s o r y . As notea, Centerior has no guarantee that i t 

w i l l 

The a b i l i t y of the Applicants and Ohio Valley, through 

t h e i r own actions, t o 

16 



r 

S i g n i f i c a n t l y , the Applicants acknowledge that Cent

e r i o r IS correct i n t h i s respect. In p a r t i c u l a r , the Applicants 

admit t h a t the Ohio Valley Agreement w i l l not apply i f "OVCC 

f i n d s more p r o f i t a b l e o u t l e t s f o r i t s coal . . . ." Rebuttal to 

Supplemental Comments at 7. The Applicants only reply to Center

i o r ' s observation of t h i s g l a r i n g inadequacy i n the Ohio Valley 

Agreement i s to suggest that Centerior's argument: 

• • • overlooks the fact that Applicants 
s e t t l e d w i t h OVCC, not Centerior. Each of 
the Applicants customarily seeks to expand 
the markets f o r the shippers located on i t s 
l i n e s . I n the special case of OVCC, which 
faces the loss of s i n g l e - l i n e service to a 
m.ajor customer, i t i s e n t i r e l y appropriate 
f o r Applicants t o work with OVCC m an e f f o r t 
t o f i n d mutually b e n e f i c i a l commercial ar
rangements that help i t to f i n d a t t r a c t i v e 
o u t l e t s f o r i t s coal. 

I d . (emphasis added). This i s precisely the point of Centerior's 

argument th a t the agreement does not resolve i t s concerns with 

the Transaction. S p e c i f i c a l l y , t h i s language confirm.s that i t i s 

evident t o a l l p a r t i e s involved (including the Applicants), that 

the Applicants " s e t t l e d w i t h OVCC, not Centerior." In other 

words, the Applicants suggest that they should not be fa u l t e d i f 

the Ohio Valley Agreement does not o f f e r any bmding commitment 

w i t h respect to Centerior. Centerior submits that a necessary 

c o r o l l a r y t o t h i s statem.ent i s that the Applicants should not 

mischaracterize the agreement as being one which resolves Center-
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l o r ' s concerns w i t h the Transaction. Centerior f u r t h e r submits 

tha t i f the Applicants believe that t h i s agreement t r u l y i s "the 

s o l u t i o n , " they should not object to the Board's imposition of a 

c o n d i t i o n that holds them to the agreement i n a way that assures 

t h a t Centerior, and not j u s t Ohio Valley, can reap i t s benefits. 

Furthermore, the Board should require that t h i s o b l i 

g a t i o n be enforceable by Centerior at least through the e n t i r e 

term of the Ohio Valley Agreement. Indeed, given the fact that 

the acknowledged harm w i l l continue beyond that p o i n t , Centerior 

submits th a t i t would be appropriate f o r the r e l i e f to continue 

f o r at least ten years. 

C. The Agreement Requires the Applicants to 

Third, paragraph 5 of the Ohio Valley Agreement re

quires the Applicants to " 

in 
la 
lfl 
lfl 
lfl 
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Centerior's Supplemental Comments, Counsel's Exhibit No. (CE-

1), at 10-11 (emphasis added). Disclosure of t h i s rate informa

t i o n , of course, would c o n s t i t u t e a v i o l a t i o n of 49 U.S.C. § 

11904 . 

Perhaps recognizing the p o t e n t i a l problem wi t h § 11904, 

the Applicants have f i l e d a se l f - s e r v i n g , " c l a r i f y i n g " statement 

i n d i c a t i n g t h a t the agreement w i l l not r e s u l t i n a disclosure of 

Centerior's rates t o Ohio Valley. See Rebuttal to Centerior's 

Supplemental Comm.ents, Exhibit A, Supplemental V e r i f i e d Statement 

of Mr. Raymond L. Sharp, at 1 (" [T] o be p e r f e c t l y clear, the 

[Ohio Valley] Agreement does not require or permit CSXT or NSR to 

divul g e any rates i n a Centerior t r a n s p o r t a t i o n contract to 

OVCC."). 

As explained by Mr. Sharp, " t h i s provision simply 

states t h a t CSXT and NSR are required 

fl 

." I d . Centerior strongly disagrees. Paragraph 5 of 

the agreement speaks f o r i t s e l f -- and says something e n t i r e l y 

d i f f e r e n t than the " i n t e r p r e t a t i o n " offered by Mr. Sharp. This 

paragraph states p l a i n l y and unequivocally that 

(emphasis added). I f the Applicants meant something else, they 

were not very e f f e c t i v e i n t h e i r d r a f t i n g . As i t stands, t h i s 

language poses a th r e a t t o Centerior that i t s rates w i l l be 
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disclosed t o Ohio Valley. Such a disclosure would provide a 

compet . t i v e advantage to Ohio Valley v i s - a - v i s other coal sup p l i 

ers, and a clear detriment to Centerior when negotiating w i t h a 

s u p p l i e r t h a t would have access t o i t s t r a n s p o r t a t i o n rates. 

The Applicants' c r e a t i v e i n t e r p r e t a t i o n of paragraph 5 

i s not s u f f i c i e n t to protect Centerior i n t h i s regard. Centerior 

submits th a t the only sure remedy to protect i t from such a n t i -

comipet I t i v e , and p o t e n t i a l l y unlawful, behavior i s to grant the 

requested trackage r i g h t s . A l t e r n a t i v e l y , Centerior submits that 

the Board can provide some p r o t e c t i o n by imposing a condition on 

any approval of the Transaction that p r o h i b i t s the Applicants 

from d i s c l o s i n g Centerior's rates under any scenario. Given the 

Applicants' attempt t o r e w r i t e paragraph 5 through t h e i r Rebuttal 

Comments, they cannot l e g i t i m a t e l y contest the imposition of a 

c o n d i t i o n t h a t would enable Centerior to enforce i t s r i g h t s so 

they are not disadvantaged by the Applicants' dealings w i t h i t s 

s u p p l i e r . 

D The Agreement Favors Ohio Valley Origins to the 
Fxrlusion of A l l Other Southeastern Ohio Mines 

Beyond the defects as t c p o t e n t i a l enforcement, i l l u 

sory term, and disclosure of c o n f i d e n t i a l rates, the Ohio Valley 

Agreement i s anticompe 

c a l l y , the agreement 

t i t i v e to the Ohio coal market. Specifi-
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See Centerior Energy Corporation's Supplemental Comments (CEC-

14), Counsel's E x h i b i t No. (CE-1), at 9 (emphasis added). 

This l i m i t a t i o n works to the detriment of both Centerior and a l l 

other southeastern Ohio coal o r i g i n s from which Centerior also 

w i l l lose I t s pre-Transaction, smgle-lme service option. 

Since a l l southeastern Ohio coal o r i g i n s that were 

accessible v i a Conrail s i n g l e - l m e service before the Transaction 

( i . e . , Ohio Valley and i t s com.petitors) w i l l lose that accessi

b i l i t y , the 

i s a great coup f o r Ohio Valley, and a great loss f o r other Ohio 

producers hoping t o serve Centerior. Following any approval of 

the Transaction, Ohio Valley w i l l f i n d i t s e i f m the enviable 

p o s i t i o n of bemg the only southeastern Ohio coal producer w i t h 

the a b i l i t y t o 

Needless t o say, when entering subsequent negotiations w i t h 

Centerior ' Valley w i l l have a 

s i g n i f i c a n t advantage over other Ohio producers and may have the 

a b i l i t y t o adjust i t s coal prices to o f f s e t any purported advan 
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ages Centerior would obtain through 

Although the Applicants concede that Centerior u t i l i z e s 

r a i l t r a n s p o r t a t i o n to ship "non-Ohio Valley" coal from south

eastern Ohio o r i g i n s to i t s Cleveland-area p l a n t s , - the Ap p l i 

cants nevertheless claim that Centerior's concerns regarding the 

l i m i t e d scope of the Ohio Valley Agreement are a recently con

cocted e f f o r t t o b e n e f i t from the Transaction. S p e c i f i c a l l y , i n 

both t h e i r December 15 Rebuttal and t h e i r December 30 Rebuttal to 

Centerior's Supplemental Comments, the Applicants i n s i s t that 

Centerior's concerns regarding "non-Ohio Valley" southeastern 

Ohio o r i g i n s have not been a part of Centerior's p o s i t i o n i n t h i s 

case from i t s beginnings (and therefore do not merit the Board's 

c o n s i d e r a t i o n ) . See, e.g.. Applicants' Rebuttal, Vol. 1, Narra

t i v e , at 442 ("Having l o s t any claim respecting [Ohio V a l l e y ] , 

Centerior argues that i t w i l l lose s i n g l e - l i n e service from, other 

Ohio coal o r i g i n s . " ) ; Applicants' Rebuttal to Centerior's Supple

m.ental Comm.ents, at 8 ("Recognizing that the [Ohio Valley] 

Agreement moots i t s p r i n c i p a l complaint about the Transaction, 

Centerior has s h i f t e d i t s ground and now argues that i t w i l l lose 

s i n g l e - l i n e service from other Ohio coal o r i g i n s . " ) (emphasis 

added). 

In f a c t , Centerior has argued co n s i s t e n t l y i n t h i s 

proceeding t h a t i t i s concerned w i t h the loss of pre-Transaction 

'̂ See Rebuttal to Centerior's Supplemental Comments at 
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s m g l e - l i n e service from a l l of the coal o r i g i n s i n southeastern 

Ohio. See Centerior Comments (CEC-05) at 2 (seeking p r o t e c t i o n 

from "the loss of s i n g l e - l i n e service from southeastern Ohio coal 

o r i g i n s " ) ; i d . at 13 ("Centerior w i l l be adversely impacted at 

Ashtabula, Eastlake and Lake Shore by the loss of s i n g l e - l i n e 

service from southeastern Ohio coal o r i g i n s . " ) ; Kovach V.S., at 

13 ("[E]ven i f the Ohio Valley agreem.ent s a t i s f i e s Ohio Valley's 

concerns, i t does nothing f o r the other Ohio coal producers that 

could supply coal to Centerior v i a the e x i s t i n g s m g l e - l i n e 

Conrail r o u t e . " ) ; i d . ("[T]he Board should recognize the funda

mental unfairness of the Conrail d i v i s i o n and i t s e l i m i n a t i o n of 

the s i n g l e - l i n e option from southeastern Ohio mines -- inclu d i n g 

the Ohio Valley Powhatan No. 6 Mine and other mines located on 

the same l i n e " ) (emphasis i n o r i g i n a l ) . The Applicants' e f f o r t 

t o minimize Centerior's argument i n t h i s fashion i s inapposite. 

Centerior believes the best way to keep the Applicants 

honest i s t o impose the requested trackage r i g h t s c o n d i t i o n . 

Absent t h a t r e l i e f , however, the Board should condition any 

approval of the Transaction upon: 

(1) a requirement that the Applicants enter 
an agreement enforceable by the Board'' 
to o f f e r rates and service commitments 
t o Centerior (from a l l southeastern Ohio 

TTP/.qp Merger, at 186 (requirmg agreement as to the 
C i t y P ^ i c Service Board of San Antonio, TX) . 
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o r i g i n s from which Centerior's three 
Cleveland-area plants formerly could 
receive coal v i a s i n g l e - l i n e Conrail 
service) t h a t w i l l be the same as those 
rates and service commitments set f o r t h 
i n Centerior's current contract(s) w i t h 
Conrail which were e f f e c t i v e on January 
1, 1997; and 

(2) a requirement that the o b l i g a t i o n to 
o f f e r such rates s h a l l extend f o r a 
minimum period of ten (10) years from 
the separation date, as defined m the 
Ohio Valley Agreement at 1 2. 

IV. 

The Applicants Have Not Presented 
Any Credible Showing That Centerior's 

Competitive Position Will Not Be Harmed 

I n a d d i t i o n t o arguing that the Ohio Valley Agreement 

cures a l l of Centerior's problems with the Transaction, the 

Applicants also allege t h a t Centerior i s not harmed because i t 

can generate a high l e v e l of competition, i n various forms, that 

w i l l serve t o co n s t r a i n the rate-making practices of the Appli

cants. I n support of t h i s p r o p o s ition, the Applicants r e l y on 

the h i g h l y t h e o r e t i c a l testimony of Witness Sansom. As demon

s t r a t e d below, however, the Applicants have f a i l e d to demonstrate 

t h a t Centerior's competitive p o s i t i o n w i l l not be harmed by the 

Transaction. 

The Applicants' p o s i t i o n i s unsupported by any showing 

t h a t the alleged competition i s " e f f e c t i v e competition." To be 

" e f f e c t i v e , " under the Board's governing standards, competition 

must exert "pressure on [a] f i r m [providing a good or service] to 

perform up t o standards and at reasonable prices, or lose desir-

- 24 -



able basiness." Market Dominance Determinations. 365 I.C.C. 118, 

129 (1981); c f . Docket No. 41191, West Texas U t i l i t i e s Co. v. 

B u r l m g t o n Northern R.R.. Decision served May 3, 1996, at 13, 

a f f ' d sub nom. B u r l i n g t o n Northern R.R. v. STB. 114 F.3d 206 

(D.C. C i r . 1997) ("The issue then i s whether WTU could obtain 

a l t e r n a t i v e energy at prices s u f f i c i e n t l y low to pose a meaning

f u l t h r e a t to BN."). 

Rather than demonstrate the presence of e f f e c t i v e 

compr-t i t i o n . Witness Sansom r e l i e s on a l i m i t e d amount of trucked 

and barged coal received by Centerior over the past several years 

at i t s Cleveland-area s t a t i o n s . Sansom Reb. V.S. at 20-22. In 

p a r t i c u l a r , -witness Sansom i d e n t i f i e s Centerior's past use of 

t r u c k i n g f o r l i m i t e d m.ovements of coal, and erroneously charac

t e r i z e s a r a i l - t o - b a r g e - t o - t r u c k mode as a "movement" that 

Centerior u t i l i z e s t o transport coal to Ashtabula. I d . at 21-22. 

Witness Sansom also r e f e r s to the generating u n i t s owned by Ohio 

Edison, tne other h a l f of the FirstEnergy merger. He f a i l s , 

however, t o o f f e r any empirical support f o r his s i m p l i s t i c 

conclusion t h a t these f a c i l i t i e s would improve the t r a n s p o r t a t i o n 

options of the Cleveland-area Stations. 

As witness Kovach explained m his deposiLion m t h i s 

proceeding, Centerior has l i m i t e d c a p a b i l i t y to receive coal via 

t r u c k and could not increase that capacity without substantial 

investment. Deposition of Mr. Michael A. Kovach (December 5, 
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1997), at 61-62.'"* Mr. Kovach also explained that the alleged 

"barge movement" t h a t the Applicants r e l y upon was i n fa c t an 

emergency s i t u a t i o n where the Pinney Dock was u t i l i z e d f o r a 

l i m i t e d storage arrangement and tha t he was unaware of any 

s i t u a t i o n where coal was m.oved on a r a i l - t o - b a r g e - t o - t r u c k basis 

other than f o r unusual circumstances. I d . In sum, Mr. Kovach 

m.ade c l e a r t h a t while t r u c k i n g and barging coal was t h e o r e t i c a l l y 

possible, Centerior selects t r a n s p o r t a t i o n based on determina

t i o n s or ^ p r a c t i c a l i t y and f e a s i b i l i t y , as well as economics. I d ^ 

Applying those p r i n c i p l e s ot p r a c t i c a l i t y and f e a s i b i l 

i t y , n e i t h e r t r u c k s nor barges have been able to supplant r a i l as 

the p r i n c i p l e mode of t r a n s p o r t a t i o n f o r substantial volumes of 

coal t o the Cleveland-area s t a t i o n s . The Applicants, and witness 

Sansom, o f f e r no em p i r i c a l evidence that would support a d i f f e r 

ent conclusion. 

The Applicants suggestion that Centerior can also 

c o n s t r a i n the Applicants' r a i l rates by backing down and s h i f t i n g 

generation on i t s system i s also lacking i n any support. As 

witness Kovach explained: 

I lif 

IV 

.-The rel e v a n t excerpts of t h i s deposition t r a n s c r i p t are 
included wxthin the Appendix to t h i s B r i e f . 
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Kovach V.S. , at 8-9.'' 

While witness Sansom o f f e r s a t h e o r e t i c a l discussion of 

the t h r e a t of manipulating generation by Centerior, he o f f e r s no 

support f o r h i s conclusion that s u b s t i t u t i n g the higher cost 

generation r e f e r r e d to by Mr. Kovach would serve as e f f e c t i v e or 

f e a s i b l e competition. 

F i n a l l y , the Applicants disn-iss Centerior's claim that 

i t w i l l s u f f e r competitive disadvantage because of the new (or 

improved, j o i n t access that the Applicants have provided t o 

. e r t . . i n other u t i l i t y shippers. Here again, the Applicants 

e f f e c t i v e l y ignore the testimony of Centerior's witnesses. I d . 

„ 14-17. H a m s V.S., at 14-16. Mr. Kovach explained that 

c e n t e r i o r d i r e c t l y competes f o r power sales with .several u t i l i 

t i e s t h a t are obtainin g improved access as a r e s u l t of the 

Transaction. For example, Mr. Kovach noted, - I t . h e O e t r o i t 

;,re^ that i s V i r t u a l l y adjacent to 
Shared Assets Area i s an area that 

^ • or. -.r-ea i n which Centerior 
c e n t e r i o r ' s service t e r r i t o r y and i s an area 

fo r energy sales to many large i n d u s t r i a l 
.^Ul d i r e c t l y compete f o r energy 

as the automobile industry." Kovach V.S., at 1.. 

i s ^ n s e , witness Sansom suggests that the enhance-

M t o r s ' r a i l options should not matter to 
ment of these competitors 

' V, v- rioted the Lake Shore plant was 

i-^s Mr. Kovach f u r t h e r noted^ t ^ , , , , e n t l y not m service, 

placed m c o l d storage m 
I d . at 7 
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Centerior.'^ I n support of t h i s p r o p o s ition, Sansom notes that 

D e t r o i t Edison already has a competitive advantage over Center

i o r ' s s t a t i o n s . Sansom Reb. V.S., at 432. Apparently, the 

Applicants believe t h a t assuring that t h i s advantage i s perpetu

ated i s of no consequence t o Centerior. As Centerior's Comments 

m.ake c l e a r , t h i s i s not the case. 

V. 

The Reauested Trackaae Rights Condition 

Centerior submits that the Board can remedy each of the 

above concerns by imposing trackage r i g h t s over CSX's l i n e 

between Collinwood Yard and Ashtabula s t a t i o n that would enable 

NS t o t r a n s p o r t coal t r a i n s t o and from Centerior's Ashtabula, 

Eastlake and Lake Shore s t a t i o n s . This remedy w i l l ameliorate 

the harmful e f f e c t s of the t r a n s a c t i o n as i t r e l a t e s to the loss 

of s i n g l e - l i n e service from Ohio coal o r i g i n s . I t w i l l protect 

Centerior from t h i s loss, as w e l l as other non-Ohio Valley coal 

mmes m southeastern Ohio. I t w i l l also ameliorate the disad

vantage Centerior w i l l s u f f e r v i s - a - v i s other u t i l i t i e s that have 

been c o m p e t i t i v e l y enhanced and w i l l provide a measure of protec-

'«In h i s v e r i f i e d statement i n support of the a p p l i c a t i o n , 
witness Sansom noted t h a t 75% of a u t i l i t y ' s operatmg cost i s 
r^ed t o d e l i v e r e d f u e l . Sansom V.S., at 6. As witness Harris 
explained, the a b i l i t y of the enhanced u t i l i t i e s to lover t h e i r 
d e l i v e r e d f u e l cost w i t h the b e n e f i t s of improved access w i l l 
s u r e l y provide them w i t h a competitive advantage over shippers, 
l i k e C e nterior, that are experiencing a reduction of t h e i r 
s i n g l e - x i n e service options. Harris V.S., at 14-16. 
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.on-

t i o n from the Applicants' c o l l e c t i v e and i n d i v i d u a l a b i l i t y to 

pass-through the a c q u i s i t i o n premium. 

The Applicants have admitted that tiackage r i g h t s of 

the l i m i t e d nature requested by Centerior are indeed "operatic 

a l l y f e a s i b l e , " as required by Board precedent. In p a r t i c u l a r , 

the p r i n c i p a l witness responsible f o r developing the NS Operatmg 

Plan, Mr. D. Michael Mohan, t e s t i f i e d that he was unaware of any 

op e r a t i o n a l c o n s t r a i n t s that would preclude Centerior's proposed 

trackage r i g h t s s o l u t i o n . Deposition of D. Michael Mohan (dated 

Septemiber 17, 1997) at 302. Centerior raised the f e a s i b i l i t y 

issue i n i t s Comments ( i d . at 17), and Applicants were s i l e n t i n 

Rebuttal on t h i s p o i n t . 

Moreover, the a r b i t r a r i n e s s of the Applicants' deci

sions concerning ] o i n t access r i g h t s i n the Cleveland area 

f u r t h e r supports the request that NS' r i g h t s be extended m the 

narrow form requested herein. For example, CSX w i l l have track

age r i g h t s over the Youngstown Line, and thus would be m posi

t i o n t o continue Centerior's s i n g l e - l i n e route i f i t j u s t had 

been given access to NS' River Line. Likewise, NS can o r i g i n a t e 

the southeastern Ohio m.ovements on i t s River Line and taKe one of 

two routes: (1) i t can proceed through Cleveland and move as f a r 

as Collinwood Yard -- and accordingly, come short of Ashtabula 

(by 49.1 miles) and Eastlake (by 10.1 miles);-' or (2) i t can 

• NS can also use t h i s route to pass the Lake Shore Station 
'which l i e s 4.8 miles west of Collinwood Yard), but cannot serve 

(contmued. . . ) 
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proceed over the River and Youngstown Lines as f a r as Ashtabula -

- and accordingly, come short of Ashtabula by 3.1 miles to the 

east, and Eastlake by 36.0 miles to the west. See Harris V.S., 

at E x h i b i t (FSH-1) . Again, a modest extension of r i g h t s 

already e x i s t i n g would enable NS to serve the Ashtabula, East-

lake, and Lake Shore Stations. 

Such an extension of the r i g h t s agreed tc by the 

Applicants would also be consistent w i t h 49 C.F.R. § 1180.1(a). 

As noted supra, reductions i n t r a n s p o r t a t i o n a l t e r n a t i v e s should 

only be allowed where "there are sub s t a n t i a l and demonstrable 

b e n e f i t s t h a t cannot be achieved m a less anticompetitive 

fashion." I d ^ This i s c e r t a i n l y not the case m the Cleveland 

area. The red u c t i o n m Centerior's t r a n s p o r t a t i o n a l t e r n a t i v e s 

e a s i l y can be remedied by extending the trackage r i g h t s NS w i l l 

ennoy over CSX t o Collinwood Yard and would not disrupt the 

p-urported b e n e f i t s of the transaction. Harris V.S., at 16. 

AS the foregoing demonstrates, the Applicants c l e a r l y 

carved up the Conrail assets m a manner designed to ensure that 

c e n t e r i o r would be e x c l u s i v e l y m the hands of CSX. The Appli

cants e a s i l y could have extended the j o i n t access r i g h t s m the 

i.-„̂ mr-.r=î r,=. r e n t e r i o r without d i s r u p t i n g the r i e v e l a n d area t o accommodate Centerio 

operations of t h e i r respective systems, and should be required to 

30 as a c o n d i t i o n of approval to the Transaction. 

t h e - p l a n J T n d U the l i m i t e d tracKage r i g h t s that i t w i l l receive 

from CSX 
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VI. 

Competitive Acceaa 

An a d d i t i o n a l basis to grant the requested trackage 

r i g h t s e x i s t s under 49 U.S.C. § 11102(a). Pursuant to t h i s 

s e c tion, the Board may order CSX to provide NS access, f o r a fee, 

over i t s "terminal f a c i l i t i e s , " i n c l u d i n g main l m e track f o r a 

"reasonable" distance outside the terminal, i f the STB fmds that 

compelling the trackage r i g h t s i s "practicable" and i n the 

"public i n t e r e s t . " These r i g h t s would encompass CSX's track 

between: ( i ) Collinwood Yard and Eastlake; ( i i ) Collinwood Yard 

and Lake Shore; and ( i i i ) Ashtabula, Ohio and the Ashtabula 

S t a t i o n . 

Both Collinwood Yard (located 4.8 miles east of the 

Lake Shore plant i n Cleveland, Ohio) and Ashtabula, Ohio c o n s t i 

t u t e t e r m i n a l f a c i l i t i e s under the Board's governing standards. 

See, e.g., CSX Corp. -- Chessie and Seaboard Coast Line Indus

t r i e s . 363 I.C.C. 518, 585 (1980) ("CSX"). The Applicants 

statements i n t h i s very proceeding f u r t h e r confirm that both 

Collinwood Yard and Ashtabula, Ohio are term.inals.'' 

1 

•'The A p p l i c a t i o n i t s e l f categorizes the Collinwood f a c i l i t y 
amongst CSX's "Other Yards and Terminals" and states t h a t : 

A f t e r the a c q u i s i t i o n , CSX w i l l operate 
i n t o Conrail's Collinwood Yard at Cleveland, 
OH, which w i l l become a major midwest hub fo r 
i t s intermodal network. 

Collinwood i s used as a c l a s s i f i c a t i o n 
(continued...) 
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The Applicants also acknowledge that Ashtabula, Ohio 

w i l l be a p o i n t of interconnection of NS' and CSXT's l i n e s 

(through which s i g n i f i c a n t volumes of t r a f f i c move) , therefore 

c o n f i r m i n g t h a t Ashtabula should be c l a s s i f i e d as a termi n a l : 

Today, Conrail i s the only r a i l r o a d that 
d i r e c t l y serves Ashtabula. CSX has trackage 
r i g h t s to Ashtabula over Conrail l i n e s , but 
must absorb the d e s t i n a t i o n switch charge, 
g i v i n g Conrail ^n a d d i t i o n a l competitive 
advantage. A f t e r the A c q u i s i t i o n , w i t h ac
cess t o Ashtabula on former Conrail l i n e s , 
CSX w i l l be an e f f e c t i v e competitor. CSX 
w i l l transport MGA coal, B&O coal, C&O coal, 
and L&N coal to Ashtabula f o r t r a n s f e r onto 
vessels f o r d e l i v e r i e s i n th° Great Lakes 
region and f o r east-west movement along the 
new Northea=!tern Gateway service route. 

See A p p l i c a t i o n , Vol. 3A, at 166 

( . . . cont mued) 
f a c i l i t y f o r eastbound m u l t i - l e v e l t r a f f i c 
and i s also an interchange point with NS. 

See A p p l i c a t i o n , Vol. 3A, at 154, 198 

• ' S i g n i f i c a n t l y , the A p p l i c a t i o n provides f o r NS trackage 
r i g h t s from Collinwood Yard west to Cleveland. See A p p l i c a t i o n , 
Vol. 3B, at 104 ("NS w i l l have overhead trackage r i g h t s on Con
r a i l ' s Short Line from Quaker to Berea, OH, and overhead trackage 
r i g h t s on Conrail's Chicago Line from CP-181 to Collinwood Yard 
f o r purposes of interchange wi t h CSX."); i d ^ at 240 (map 
d e p i - t m g NS trackage r i g h t s to Coll .nwood Yard). CSX also w i l l 
m^erchang- at Ashtabula, and w i l l be able to operate v i a track
age r i g h t s on NS's Youngstown Lme. L Q ^ at 109 ("JSX w i l l have 
overhead trackage r i g h t s on Conrail's Youngstown Lme to access 
Ashtabula Harbor f a c i l i t i e s . " ) . CSX w i l l also co n t r o l tne_ i n t e r 
l o c k i n g at the crossing of the Harbor Connecting TracK witn 
- o n r a i l ' s Youngstown and Chicago Lines."). Movements from Ohio 
-̂''"̂  (continued...) 
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S i g n i f i c a n t l y , Centerior's Cleveland-area generating 

s t a t i o n s are located w i t h i n a reasonable distance of a terminal. 

The distance from Collinwood Yard t o Lake Shore i s 4.8 miles (and 

IS a c t u a l l y over tracks on which NS already w i l l have trackage 

r i g h t s , but w i l l otherwise lack the r i g h t to serve the Lake Shore 

p l a n t ) ; from Collinwood Yard to Eastlake, l f . l miles; and from 

Ashtabula t o Ashtabula S t a t i o n , 3.1 miles. These distances 

q u a l i f y e a s i l y under the Board's standard. 

As ncted above, the trackage r i g h t s that Centerior 

seeks are p r a c t i c a b l e . The Applicants have not off e r e d any 

r e b u t t a l , e i t h e r i n discovery or i n t h e i r Rebuttal f i l i n g s , t o 

warrant a c o n t r a r y conclusion. 

The requested trackage r i g h t s also are i n the public 

I.nterest. The Applicants' questionable agreement wit h Ohio 

Valley s a t i s f i e s even the heightened standard of the Board's 

pu b l i c i n t e r e s t analysis th a t i s applicable outside of the 

context of a merger proceeding. I n p a r t i c u l a r , i n i t s seminal 

decision m Midtec Pave^ ^^^p - aT . v. Chicago and North 

Western Transportation Pomnanv (Use of Terminal F a c i l i t i e s and 

p.^ i p r o c a l Swi^rhmg Agreement, 3 I.C.C.2d 171 (1986) ("Midtec"), 

the Commission explained t h i s element of proof i n greater d s t a i l : 

V a i i e y " ' a n r o t h e r Ohio o r i g i n s , would move northward over tne 
Z ^ n l i i o l T l l r ^ e and then eastward through the Connectmg Track 
f o r u l t i m a t e d e l i v e r y t o Ashtabula Station. 
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[ I n a n a l y z i n g t h e r e c o r d ] , we were a t t e n t i v e 
t o t h e p o s s i b i l i t y of c l a s s i c a l c a t e g o r i e s of 
c o m p e t i t i v e abuse: f o r e c l o s u r e ; r e f u s a l t o 
d e a l ; p r i c e squeeze; o r any o t h e r r e c o g n i z 
a b l e forms o f m o n o p o l i z a t i o n or p r e d a t i o n . 
We a l s o c o n s i d e r e d whether t h e r e was any 
evidence o f abuses under the c o m p e t i t i v e 
s t a n d a r d s o f the R a i l T r a n s p o r t a t i o n P o l i c y , 
i n c l u d i n g inadequate s e r v i c e or excessive 
p r i c e s . . . . 

I d . a t 173-74 . 

C e r t a i n l y , the A p p l i c a n t s ' a c t i o n s meet the l e s s 

s t r i n g e n t p u b l i c i n t e r e s t s t a n d a r d as i t has been a p p l i e d i n the 

c o n t e x t o f a pending merger. I n such proceedings, the Board 

a l l o w s p a r t i e s t o meet the p u b l i c i n t e r e s t standard w i t h o u t 

p r o v i n g t h e e x i s t e n c e of a n t i c o m p e t i t i v e conduct. S p e c i f i c a l l y , 

m t h e r e c e n t UP/SP merger d e c i s i o n , the Board con s i d e r e d the 

q u e s t i o n o f t e r m i n a l trackage r i g h t s i n the c o n t e x t of a merger. 

The c o m p e t i t i v e access approach was necessary i n t h a t case 

because t h e incumbent c a r r i e r was not one of the a p p l i c a n t s , and 

t h e r e f o r e was not s u b j e c t t o the Board's c o n d i t i o n i n g power under 

49 U.S.C. § 11324."' To the c o n t r a r y , the incumbent c a r r i e r was 

the Kansas C i t y Railway ("KCS"), and BNSF sought trackage r i g h t s 

^ Cf np.nver and Rio Grand>- We.gtern R.R. and Missouri-Kan-
-as ^ R -"-t- LO"̂ -'̂  southwestern Rv. . Finance Docket No. 
3 075 9 (ICC served January 9, 1987); Rio Grande I n d u s t r i e s , I n c . -

Pur -r...v -- CMW Ry., 5 I.C.C.2d 952 (1989); R^o Grande 
.niM-'^n-- -- P u r c h a s e " Related Trackage Rig h t s -- Soo Line 
p p T.ynrRetw.en ^ ^ n . . . Cit^^ MO and Chicago, I L , Fmance Docket 
No. 31505 (ICC served Nov. 15, 1989). 
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over three segments of KCS. l i n e as a 

broad settlement ac '° ^he 
lement agreement between -JPSP and BNSF." 

The Board allowed BNSF to operi,f. 
. . . . . operace over KCS' lin«G 
Without any showing (otherwise reguired . 
. , required under Midjec) chat KCq 
had engaged i n a n t i c o m p e t i t i v e conduct. 

tively''S?fiS5^„J^^J-r applied i t s r e l a -

t e x t i f a merger^f^„?fr''^^"' " ^"e con-
debate n Tn matter o i some 

that IS i n section [11102?an i t s e ! f ? 
p'Sbric^inter^^^^^L^nSr,^^^^^^ ^" 
and i n thrp:b^^c^lS?e^1st"s^^S^L°S ^f''°^^ 
t i o n 11343. Thus, we b J l i e v ; ?hat 
appropriate f o r us to r J t a i n t ^ ^ f i • • 

blo?.inrou?I£J!lc%To^°cJa"fc^m:jgirJ^.°r 

ir̂ LTci srs ŝchîpijt̂ '̂^ ----
UPZSP, at 169 (em.phasis added) . 

F i n a l l y , the requested trackage r i g h t s w i l l not i n t e r 

f ere w i t h the incumbent's operations. S p e c i f i c a l l y , i f Centerior 

were t o o b t a i n competitive access, there would be no net change 

xn t r a f f i c over the relevant lmes. Instead, only the i d e n t i t y 

of che d e l i v e r i n g c a r r i e r would change from CSX to NS. 

'^ S p e c i f i c a l l y , BNSF needed to operate over a short p o r t i o n 
of KCS' l i n e s t o allow i t to provide a competitive service 
a l t e r n a t i v e t o UPSP service. 
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CONCLUSION 

For a l l of the foregoing reasons, the Transaction w i l l 

have sub.-tantial adverse competitive e f f e c t s on Centerior. I f 

the Board decides t o grant the Ap p l i c a t i o n , i t should condition 

t h i s approval on: 

A grant t o NS of trackage r i g h t s over 
the l i n e of CSX between the Lake Shore 
Generating Station and "CP 124" located 
east of Ashtabula, Ohio, i n c l u d i n g 
r i g h t s t o enter the above l i n e through 
the B u f f a l o Connecting Track and Cleve
land Connecting Track, f o r the l i m i t e d 
purposes of tr a n s p o r t i n g loaded and 
empty t r a i n s of coal to and from Center
i o r ' s Ashtabula, Eastlake and Lake Shore 
generating s t a t i o n s ; 

In the a l t e r n a t i v e , a grant of terminal 
trackage r i g h t s (under 4 9 U.S.C. § 
11102) i n favor of NS i n the manner 
described above; 

In the event that the Board declines to 
grant trackage r i g h t s to Centerior m 
accordance w i t h e i t h e r § 11324 or § 
11102, i t should require the Applicants 
t o enter an agreement: ( i ) enforceable 
by the Board; ( i i ) t o o f f e r rates and 
service commitments t o Centerior (from 
a l l southeastern Ohio o r i g i n s from which 
Centerior's three Cleveland-area plants 
formerly could receive coal v i a single-
Une Conrail service) that w i l l be the 
same as those rates and service 
commitments set f o r t h i n Centerior's 
current contract (s) w i t h ConraU wh ch 
were e f f e c t i v e on January 1, 1997, ( i i i ) 
which precludes the disclosure of 
C e i t e r i o r ' s c o n f i d e n t i a l r a i l rate m-
fo rmat io r i t o any t h i r d party; (iv) which 
aopUes ?o a l l southeastern Ohio o r i g i n s 
??om Shieh centerior's three Cleveland-

-̂jrirnrcSiLŜ î r̂ fĉ rLHi) 
^ h U ^ S E u g i t S : S e Applicants t o o f f e r 
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such rates and services f o r a minimum 
per i o d of ten (10) years from the sepa
r a t i o n date, as defined i n the Ohio 
Valle y Agreement at 1 2; and 

The q u a n t i f i c a t i o n of the amount of the 
a c q u i s i t i o n premium and the exclusion of 
such amount from the Applicants' net i n 
vestment bases f o r regulatory costing 
purposes. 

Respectfully submitted. 
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MR. ROSEN: Yeah. 

MR. PERGOLIZZI: Just g i v e me a second. 

MR. ROSEN: Sure. 

MR. PERGOLIZZI: I t h i n k I do want to ask. 

j u s t one or two question s f o r c l a r i f i c a t i o n p o i n t s so 

the r e ' s not any co n f u s i o n on the re c o r d . 

EXAMINATION 

BY MR. PERGOLIZZI: 

Q J u s t so t h a t we're c l e a r on the use of 

Pinney Dock, has C e n t e r i o r moved coal through Pinney 

Dock f o r purposes other than the l i m i t e d storage 

arrangement you de s c r i b e d w i t h respect to Powhatan 

number 6 coal? 

A Not t h a t I'm aware of i n my year and a h a l f 

i n t h i s ] o b . I don't r e c a l l us ever doing --

Q YOU discussed the use of the le a s t cost 

approach t o s e l e c t i n g f u e l choxces. Am I co r r e c t --

can you t e l l me whether you al s o consider issues of 

p r a c t i c a l i t y and f e a s i b i l i t y i n s e l e c t i n g f u e l 

Choi ces ? 
A w e l l , yeah, you have t o consider 

^ ^ ^ a c - i b i l i t v you know -- as you say, p r a c t i c a l i t y and f e a s i b i l i t y , yo 
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you know, f o r example, t r u c k i n g a t Eastlake at t h i s 

p o i n t , you know, once again, w i t h o u t a s i g n i f i c a n t 

c a p i t a l investment, we probably wouldn't be able t o 

do much more than we're doing now. Plus, since i t ' s 

i n such a r e s i d e n t i a l neighborhood t h a t I'm not sure 

f e a s i b i l i t y , you have t o be l i m i t e d to what you can 

and can't take and you have t o look at p r a c t i c a l i t y 

i ssues a l s o . Just because i t ' s l e a s t cost on t h i s 

sheet doesn't mean i t ' s n e c e s s a r i l y chosen. I n f a c t , 

t h a t ' s why I s a i d , I couldn t q u i t e t e l l from t h a t 

sheet. You'd al s o look at d i f f e r e n t t h i n g s , i f a 

mine doesn't appear t o be very r e l i a b l e even though 

t h e y ' r e a l e a s t cosu, you might not take t h a t mine i f 

you've heard c e r t a i n t h i n g s . 

Q With respect t o the environmental 

^ -QQS t h a t was Kovach Number 6, compliance p l a n of x995, tnac. 

^hP ^ssue of f u e l s w i t c h i n g . Am I 
you discussed the .^ssue 
c o r r e c t -- s t r i k e t h a t . 

was zhe Ohio v a l l e y coal Company conc^racc 

place a. c.e .ime ycu prepared t h i s environmenral 

compliance p l a n r e v i s e d between January '95 and 

January '97? 

ACE-FEDERAL REPORTERS, INC. 
SalioRyinde Coverage 

410-684-2550 
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Before the 
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OPERATING LEASES/AGREEMENTS-CONRAIL IKC. AND CONSOLIDATED RAIL 

CORPORATION 

BRIEF 

V i l l a q e of Rivv-rdalc, p r o t e s t a n t , submits t h i s b r i e f i n 

accordance w i t h Dt:ci,?ions Nos. 6, 12, and 52. P r o t e s t a n t f i l e d a 

n o t i c e o f i n t e n t t o p a r t i c i p a t e , which i t f o l l o w e d w i t h a v e r i f i e d 
1/ 

statement by i t s Mayor, on October 21, 1997. 

The a p p l i c a t i o n s t o dismember C o n r a i l i n t h i s and i n r e l a t e d 

proceedintjs wouUi havo a neqative impact upon V i l l a q e of Riverdale. 

Riverdale i s the s i e t f o r major r a i l o p e r a t i o n s , and f o r heavy 

i n d u s t r y . 'IVo major r a i l r o a d yards are the Blue I s l a n d yard of the 

Indiana Harbor B e l t R a i l r o a d Company, and the Barr yard of CSXT. 

Amonq the i n d u s t r i e s l o c a t e d an Riverdale i s Acme S t e e l . 

Riverdale i s a community of apiiro.xin,ately 1 4,500 p o p u l a t i o n . 

I t i s i n Cook County. In a d d i t i o n t o IHB and CSXT, Riverdale i s 

al s o served by T l l i n o i s C e n t r a l , C o n r a i l , Baltimore & Ohio Chicaqo 

I'erminal R a i l r o a d Company, and by Metra, thc l a t t e r an e l e c t r i c 

commuter r a i l r o a d . Riverdale i s a s t a t i o n on Gateway Westt Railway 

Com{iany, althouqh not p h y s i c a l l v served by t h a t c a r r i e r . 

1 / The v e r i f i e d statement was ir. e r r o r given an acronym "JCS-1" 
i n s t e a d of VOR-1, f o r JCS-1 was given an August 22, 1997 f i l i n g 
by another p a r t y . 
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The v e r i f i e d statement o f Ri v e r d a l e ' s Mayor p o i n t e d out the 

adverse p r o j e c t i o n s of a p p l i c a n t s w i t h .^egard t o the Chicago area, 

of which Riverdale i s a { ) a r t . 

The Surface T r a n s p o r t a t i o n Board should not approve the breakup 

of C o n r a i l o- the record advanced i n t h i s proceeding. 

R e s p e c t f u l l y submitted, 

THOMAS R. BOBAK 
313 River Oaks Drive 
Calumet C i t y I L 60409 

,^ , Attorney for Villaqe 
February 23, 199H 5r~RTv^diTe" ~ 

C e r t i f i c a t e o f Service 

I hereby c e r t i f y I have served a copy of t h i s B r i e f upon a l l 

p a r t i e s of record l i s t e d by the Board by f i r s t c l a s s mail post,, ,e-

prepaid. 

Calumet C i t y , I L 

THOMAS R. BOBAK 

3/ P r o t e s t a n t i s unaware of anv rebut-h,Tl î r̂ * 
Riverdale's p r e s e n t a t i . - . . (^sVNS-19 4)!^'^ a p p l i c a n t s concernxnc 
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February 20, 1998 

[ [623 1993 • ftG 

,_>v r̂̂ NACLMEN^ ^^.^ 
^^•>V STB Q 

VIA FEDRAL EXPRESS Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

RE: CSX Corporation and CSX Transportation, Inc., and Norfolk 
Southem Corporation and Norfolk Southem Railway Company -
Control and Operating Leases/Agreements - Conrail, Inc. and 
Consolidated Rail Corporation. STB Finance Docket No. 33388 

Dear Secretary Williams: 

Enclosed please find an original and 25 copies of Brief of the City of 
Indianapolis in Suppon of Its Request for Conditions. 

Also enciosed is a diskette formatted in Word.'irfect 5.2 with the 
document. 

• ••; Secretary 

fFR 2 ̂  \m 

n of 
tiiif; Record m Pan of 

Very truly yours. 

Michael P. Maxwell, Jr. 

Counsel for City of Indianapolis, Indiana 

mja 
Enclosures 
cc: U.S. Secretary of Transportation 

U.S. Attorney General 
Judge Leventhal 

3317 MPM J:\DOCS\MPM\PUBL\20XV 1 94531 



—^:NT?Rt5 
' . v i j t h e Secf'tary 

r:;"] Part of 
L i L l Public RoGord 

UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CI-8 

CSX CORPORATION AND CSX TRANSPORTATION, IbfC., rAftNAGtWg / 
NORFOLK SOUTHERN CORPORATION AND ^Vd ^ -
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASE/AGRL EMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF OF THE CITY OF INDIANAPOLIS IN 
SUPPORT OF ITS REOUEST FOR CONDITIONS 

Randolph L. Seger 
Robert B. Scott 
Michael P. Maxwell, Jr. 
McHALE, COOK & WELCH, p.c. 
1100 Chamber of Commerce Building 
320 N. Meridian Street 
Indianapolis, IN 46204 
(317) 634-7588 (Telephone) 
(317) 634-7598 (Facsimile) 

Attomeys for City of Indianapolis 
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UNITED STATES OF AMERICA CI-8 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASE/AGREEMENTS-
CONRAI.. INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF OF THE CITV OF INDIANAPOLIS IN 
SUPPORT OF ITS REQUEST FOR CONDITIONS 

The City of Indianapolis (the "City") hereby files its Brief in Support of Its Request for 

Conditions. The City incorporates by reference the Comments and Supporting Evidence of the 

City of Indianapolis in Opposition to the Application of CSX Corp'jration, et al.. Unless 

Competitive Conditions are Imposed (CI-5 and CI-6. hereinafter "Comments"), which were filed 

with the Board on October 21, 1997. In addition, the City would make the following further 

comments in connection with the Applicants' Rebuttal filed with the Board on December 15, 

1997. 

With respect to the situation in Indianapolis, the Applicants' Rebuttal misses the 

proverbial forest for the trees. This is because the Applicants do not in any significant way 

address the overall impact of the proposed transaction on the competitive environment in 

Indianapolis. Instead, they only address how those elements of the transaction for which the 

City has requested conditions maintain the status quo. It is the overall impact of the proposed 

transaciion. however, that is of particular concem to the City. This overall impact that the 



proposed transaction does not give NS the physical presence, ability or incentive to compete with 

CSX in Indiarapolis, and it allows CSX to have total physical and management contrc over the 

quality and cost of service NS can offer to Indianapolis customers. In short, because under the 

proposed transaction CSX will have by far the highest traffic density, the only direct access to 

local industries, the shortest route structure to major markets from Indianapolis and an 

overwhelming physical, investment and management presence in Indianapolis, NS will not be 

a viable competitor to CSX in the Indianapolis market. Accordingly, fron ci viewpoint of 

overall impact, the proposed transaction does not maintain the status quo in Ino. jiapolis. 

Based on the foregoing and the reasons and evidence provided in its Comments, the City 

would request that the Board not approve the proposed transaction unless it imposes the 

conditions requested by the City. These conditions are essential to ameliorate the anti

competitive impact of the propô ed transaction to the City of Indianapolis as a whole. This is 

of particular importance in view of the fact that Indianapolis is, in the words of the Applicants, 

"by far the largest '2 to 1' point created by this transaction " 

Resjjectfully submitted, 

McHALE, COOK WELCH, p.c. 
1100 Chamber of Commerce Building 
320 N. Meridian Street 
Indianapolis, IN 46204 
(317) 634-7588 
(317)^4-7598 - Facsimile 

Attomeys for City of Indianapolis 
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UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION .IOARD 

Finance Docket No, 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASE/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

I hereby certify tbat I have served this ̂ y^day of February, 1998, a copy of the 

foregoing Brief of the City of Indianapolis in Support of its Request For Conditions to 

Applicants' attomeys and on all other persons of record in this proceeding. 

Michael P. Maxwell, Jr. 
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