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Febmary 23, 1998 

:.creiar/ 
Via Hand Delivery 
Honorable Vemon A. Williams 
Office of the Secretary 
Surface Transportation Board 
1925 K Street. N.W. 
Washington. D.C. 20423-0001 

\[y 
\ '< r 
V 

Re: STB Finance Docket .\o. 33388. CSX Corporation, et al. .%li9ikr.,.\\y: •• 
Southem Corporation, et al. - Control ' ^ *•"" " ' ' ' 
Leases/Agreements -Conrail Inc., etal. 

Dear Secretarv Williams: 

- . • . . .Vr>, . . 

Southem Corporation, et al. - Control .And Operating Cmrn'r" ' ' " " " O ' t 

Please find enclosed for filing in the above-referenced proceeding an original and twenty-
five (25) copies of the Brief on behalf of .AK Steel Corporation, which has been designated as 
.AKSC-9 (Highly Confidential Version) and an original and twenty-five (25) copies of the Brief 
ot .AK Steel Corporation, which has been designated as AKSC-10 (Public Version). .A copy of 
this filing is also enclosed on a 3.5-inch diskette in WordPerfect 7.0 format. 

.A copy ot" the Public Version is being served on all parties of record. If any party desui.' 
to receive a copy of the Highly Confidential Version and has signed the Highly Confidential 
Undenaking. they may obtain a copy ofthe Highly Confidential Version Hy contacting Aimee 
DePew at (202) 371-9500. Copies of both the Public version and the Highly Confidential 
version are being hand-delivered to Applicant's counsel. 

Respectfullv submitted. 

enc L. Wood 
Attomey for AK Steel Corporation 

ENCLOSi'R.ES 
0400-020 

cc: All Parties of Record 
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BEFORE THE 
SURFACE TRANSP0RT.\T10N BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

B R I E F 

submitted on behalf of 

JOSEPH SMITH & SONS, INC. 

Joseph Smith & Sons. Inc. ("JS&S") hereby submits this Brief in support of 

its Comments and Request for Co'iditions (JSSI-5) on the application of CSX 

Corporation and CSX Transportation, Inc. ("CSX"), Norfolk Southem 

Corporation and Norfolk Southern Railway Company ("Norfolk Southem"), and 

Conrail. Inc. and Consolidated Rail Corporation ("Conrail") (collectively 

referred to as "Applicants') to allow CSX and Norfolk Southern to acquire 

control of Conrail and to divide the ownership, use and operation of Conrail's 

assets between them. JS&S seeks to preserve the potential for two carrier access 

that it has today. 



Statement of Facts 

JS&S, a .scrap metal processor, operates its primary facility at Capital 

Heights. Maryland. (Veritled Statement of Robert Paul Smith. JSSl-5, p. 2) This 

facility receives direct rail service only from Conrail. although it is bounded by a 

total j f three tail lines. (Id., pp. 2-3) In addition to the Conrail line, which 

borders the south side of the facility, a CSX line parallels the Conrail line on the 

South side before crossing Cor rail and skirting the eastern border of the Capital 

Heights facility. (Id., p. 3) Also. Amtraks Northeast Corridor line runs along 

the north side of the facility. (Id.) Thus, although JS&S is served only by 

Conrail, it easily could connect with either of the olher two lines via a very short 

build-out. 

In fact. JS&S has used the threat of a build-out to CSX as leverage for 

obtaining competiti\e transportation rates from Conrail. CSX proposed a build-

in to the Capital Heights facility in both 1991 and 1992 at an estimated cost of 

(Id.) The build-in was not constructed because JS&S was able to 

leverage the threat of a build-in to obtain competitive rates from Conrai) That 

leverage continued to exist until approximately one year ago when the merger 

plans between Conrail and CSX became pubiic. (Id.) Because CSX will acquire 

the Conrail line aftei ihe break-up of Conrail. JS&S will lose its build-out option 

as competitive leverage. 

JS&S also has a second build-in, build-out option to Amtrak's Northeast 

Corridor line. (Id. at 4) In fact, aerial photographs show that there once was a 

connection to the JS&S facility off of this line that could be reestablished. J3&S 

has not used this threat as leverage recently because Conrail possesses the 

operating rights over this line. After this transaction is complete, however, 

Norfolk Southem will acquire those rights. 



JS&S relies upon rail transportation for of its transportation needs at 

Capital Heights. (Id. at 2) Currently, JS&S tenders approximately railcars 

per ueek. (Id.) Trucks are not an economic altemative for this traffic except 

for hauls under 150 miles in distance. (Id.) Trucks also have lower load 

capacities, require more paperwork, impede the traffic flow in the facility and 

require immediate loading and unloading. (Id.) No other mode of transport is 

available at Capital Heights. Therefore, the only competitive leverage that JS&S 

has over Conrail's rates is its build-out options, which will be eliminated by the 

proposed transaction. 

Argument 

JS&S requests the imposition of two very basic conditions upon this 

tran.'̂ action. First, JS&S asks the Board to permit Norfolk Southem to serve the 

Capital Heights facility via a build-in, build-out from the current CSX line, over 

which Norfolk Southem already has trackage rights under the terms of the 

transaction. Second. JS&S asks the Board to permit Norfolk Southern to serve 

tht Capital Heights facility via any tuture interconnection that may be constructed 

between JS&S and Amtrak's .Northeast Corridor line, over w' ich Norfolk 

Southern will acquire Conrail's existing operating rights. These condidons will 

presen e the competitive options that are available to JS&S today. 

In recent merger proceedings, the Board consistently has protected build-

in. build-out options with the same commitment it has given to protecting "2-to-

1" points. See generally, Burlington Northern Inc. and Burlington Northern 

Railroad Co. -- Control and Merger -- Santa Fe Pacific Corp. and The Atchison, 

Topeka and Santa Fe Railway Cotnpany, ICC Finance Docket No. 32549 (served 

Aug. 23. 1995) [BNSF Control]; Union Pacific Corp., et al. - Control and 

Merger — Southern Pacific Rail Corp., et al., STB Finance Docket No. 32760, 

(served Aug. 12, 1996) [L'P/SP Control]. Just as "2-to-l " shippers have had 
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access to a second carrier preserved by trackage rights, build-out shippers have 

had acces.̂  to the build-out interconnection point preserved by uackage rights. 

B.WSF Control, slip op. at 98: L'P/SP Con:rol, slip op. at 146. 185, 18S. The 

rationale for doing so is quite justified since a build-in, build-out point is a 

potential "2-to-l" point that enjoys a comparable .status because the threat of 

competition via a build-in can be just as effective as actual competition. Union 

Pacific Corp. - Control - Missouri-Katisa.s-Te.xas Railroad ( o.,4 I.C.C.2d 409, 

476-77 (1988). Both are forms of horizontal competition. 

In the recent UP/SP Control decision, the Board went so far as to pemiit 

BNSF to build-in to any facility along its trackage rights over UP and SP lines. 

UP/SP Control at 146. The Board no longer even requires a showing of 

economic or physical viability before imposing a build-in, build-out condition. 

Rather, it has concluded that sujh a determination is unnecessary since a build-in, 

build-out will be constructed only if it truly is both economically and phvsically 

viable. /(/. 

Applicants have not challenged a single fact presented by JS&S. See 

generally. CSX/NS-176 at 75-74. S21-22. For example, they do not contend that 

a build-in from either CSX or Amtrak is not viable or uneconomic. Nor do they 

dispute that JS&S used a proposed CSX build-in to leverage competitive rates 

from Conrail. They also have noi disputed JS&S' heavy dependence upon rail 

transportation and the non-competi iveness of other modes. These facts, 

therefore, must be accepted as true 

Instead. Applicants rontend only that JS&S will not suffer any competitive 

harm as a result of the transaction. Id. at 521-22. They base this contention on 

rhe fact that CSX will provide reciprocal switching for Norfolk Southem at the 

Capital Heights facility at rates lower than Conrail currently provides for CSX. 

This fact, however, will not restore JS&S to its pre-merger competitive position. 



Reciprocal switching is not equivalent to direct rail access. A location can 

be closed to reciprocal switching at any time and/or the switching rates can be 

increased to anti-competitive levels. The Capital Heights facility will be kept 

open to reciprocal switches only as a result of the settlement agreement between 
* 

Applicants and The National Industrial Transportation league. This agreement, 

however, only obligates the Applicants to provide reciprocal switching at a 

designated rate for five years, after which CSX will be free to raise the switch 

rate or close the Capital Heights facility to reciprocal switching altogether. In 

stark contrast, a build-in option is forever, or at least as long as the build-in 

carrier or its successor operates over a nearby line, which in all probability will 

be significantly longer than five years. Also, the exercise and preservation of a 

build-in option lies with the shipper and the competing carrier, not with the 

incumbent carrier. Thus, reciprocal switching cannot effectively replace JS&S' 

lost build-in. buiid-out option. 

Applicants also allege that a condition is unnecessary to protect the build-

in. build-out option to Anorak's Northeast Corridor line. In fact. Applicants 

state, "the Transaction will not affect JS&S' rights with respect to constmcting a 

ronnection to the Amtrak line [because] NS will inherit the same operating rights 

that Conrail has today . . . ." Id. at 522. JS&S believes this concession by the 

Applicants is correct but, in order to avoid uncertainty that could lead to a future 

and potentially costh' dispute, seeks clarification of this fact irom the Board in 

the form of a condition. 

When a transaction threatens harm to the public interest, conditions should 

be imposed if they are operationally feasible, ameliorate or eliminate the harm 

threatened by the transaction, and they are of greater benefit to the public than 

they are detrimental to the trans,̂  .on. Union Pacific Corp., et al. - Control -

Mi.s.souri Pacific Corp., 366 I.C ^. 462, 564 (1982). The conditions sought by 



JS&S satisfy all of these factors. Both conditions simply would preserve not only 

existing competition, but would preserve precisely the same build-ins Iiat exist 

today. Thus, the conditions clearly are operationally feasible and eliminate the 

threatened harm. 

Applicants have not alleged that the conditions would be detrimental to the 

transaction because, to do so, would be disingenuous. In fact, both conditions are 

identical to the build-out condition preser\ed for Phillips Petroleum Company in 

BNSF Control, slip op. at 98. Like the Phillips build-in carrier, the JS&S build-

in carrier, Norfolk Southern, already possesses trackage rights past the 

interconnection points. Thus, the trackage rights operation itself ca-̂ not be 

considered detrimental. Furthermore, if constmction of an interconnection was 

not detrimental to the BNSF transaction, there certainly should be no detriment to 

the Applicants in this transaction. The public benefit has been definitively 

established and there appears to be little, if any, detriment to weigh against the 

requested conditions. 

Conclusion 

Wherefore, Joseph Smith & Sons, Inc. respectfully requests that the Board 

impo : the following conditions upon the proposed transaction in order to 

ameliorate the transaction's anticompetitive effects: 

1. Permit Norfolk Southem to build-in to JS&S from its trackage rights 

over the CSX line that mns along the southern and eastem edges of the 

JS&S Capital Heights, Maryland facility. 
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2. Permit Norfolk Southern to provide service to the JS&S Capital 

Heights, Maryland facility via any future interconnection that may be 

constructed between JS&S and Amtrak's Northeast Corridor line, 

which runs along the northem edge of the facility. 

Respectfully submitted. 

February 23. 1998 

John K. Maser III 
Jeffrey O. Moreno 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attomeys for Joseph Smith & Sons, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing BRIEF OF JOSEPH SMITH & 

SONS, INC. (REDACTED VERSION) has been caused to be served bj first class 

mail, postage prepaid, on all parties of record in this proceeding this 23rd day of 

February, 1998 and a copy of the foregoing BRIEF OF JOSEPH SMITH & SONS, 

INC. (HIGHLY CONFIDENTIAL VERSION) has been caused to be served by hand 

delivery on the applicants in this proceeding this 23rd day of Febmary, 1998. 

Aimee L. DePew 
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OFFICE: (2021 371-9500 

DONELAN, CLEARY, WOOD & MASER, P.C. 

ATTORNEYS AND COUNSELORS AT LAW 

SUITE 750 
1100 NEW YORK AVENUE. N . * 

WASHINGTON. D C. 2000? 3934 

._ February Z ^ ^ p ^ f f ^ 
. ,x:retary 

m 2 5 ^"^^ 

TELECOPIER: (202) 371-0900 

Via Hand Dt'livery 
Honorable Vemon A. Williams 
Office of the Secretary 
Surface Transportation Board 
1925 K Street. N.W. 
Washington, D.C. 20423-0001 

Re: STB Finance Docket No. 33388, CSX Corporation, et 
Southem Corporation, et al. - Control And Operating 
Leases/Agreements --Conrail Inc., etal. 

al. Norfolk ^ f ^ ^ ' & ^ f . -

•Jear Secretary Williams: 

Please find enclosed for filing in the above-referenced proceeding an original and twenty-
five (25) copies ofthe Brief of Joseph Smith & Sons Incorporated, which has been designated as 
JSSI-7 (Highly Confidential version), and an original and twenty-five (25) copies of the Brief of 
Joseph Smith & Sons Incorporated, which has been designated as JSSI-8 (Public version). A 
copy of the Highly Confidential version of the filing is also enclosed on a 3.5-inch diskette in 
WordPerfect 7.0 format. 

.\ copy of the Public version is being served on all parties of record. If any party desires 
to receive a copy of the Highly Confidential version and has signed the Highly Confidential 
Undertaking, they may obtain a copy of such version by contacting Aimee DePew at (202) 371-
9500. Copies of both the Public version and the Highly Confidential version are being hand-
delivered to .\pplicants" counsel. 

A copy of this filing is alsc enclosed on a 3.5-inch diskette in WordPerfect 7.0 format. 

Respectfully submitted, 

Jeffrey O. Moreno 
.Attomeys for Joseph Smith & 

Sons Incorporated 

ENCLOSURES 
1899-020 

cc: All Parties of Record 
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February 23, 19 9r 

HAND DELIVERY 
O f f i c e o f the Secretary 
Case C o n t r o l U n i t 
ATTN: STB ^inance Docket No. 3338R 
Surface T r a n s p o r t a t i o n Board 
1925 K S t r e e t , N.W. 
Washington, DC 20423-0001 

Re: Finance Docket No. 33383 
CSX Corporation and CSX T r a n s p o r t a t i o n , Inc. 
N o r f o l k Southern Corporation and 
N o r f o l k Southern Railway Company 
--C o n t r o l and Operating Lecses/Agreemonts--
C c n r a i l Inc. ana C o n s o l i d a t e i R a i l Corporation 
BRIEF ON BEHALF OF READING BL'IE MOUNTAIN & 
NORTHERN RAILROAD COMPANY (RBH^-9) 

23 

Dear S i r c r Madam: 

Enclosed f o r f i l i n g i n the above referenced proceeding are 
an o r i g i n a l and 25 ccpies of B r i e f on Behalf of Reading Blue 
Mountain Sc Northern R a i l r o a d Company iRBMN-9^ , along w i t h a 
d i s k e t t e c o n t a i n i n g the document i n a format (WordPerfect 6.1) 
t h a t can be converted i n t o WordPerfect 7.0. 

FMH b.i:; 



Office of the Secretary 
Case Control Unit 
February 23, 1998 
Page 2 

Kindly time stamp the enclosed extra copy of t h i s l e t t e r to 
indicate receipt and return i t to me i n the self-addressed 
envelope provided for your convenience. 

Respectfully, 

M. HOC'KY 

Enclosures 

1 MHKih 
H SM'UAl .\ IRAVS RHMS C K-MI RUE SrB04 WIM) 
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RBMN-9 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 33388 

ORPORATION AND CSX TRANSPORT ATICN, INC. 
NORFOLK SOITHERN CORPORATION AND 
NORFOLK SOI THERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/ACREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF ON BEHALF OF 
READING BLUE MOUNTAIN & NORTHERN 

RAILROAD COMPANY 
1^ RECEIVED 

VAIL ly 

William P. Quinn 
Eric M. riocky 
CiOLLAIZ, GRIFFIN & EWING. P C. 
213 West Miner Street 
P.O. Box 796 
West Chester. PA 19381 -0796 
(610)692-9116 

Dated: Febri'ar% 23. 1998 Attomeys for Reading Blue Mountain & Northem 
Railroad Company 
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RBMN-9 

BEFORE THE 
SURFACE TRANSPORlATION BOARD 

S I B FINANCE DOCKET NO. 33388 

CSX CORPORATION AND f SX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOI THERN RAILWAV C OMPANV 

-CONTROL AND OPER.\TING LEASES/ACiREEMENTS--
CONRAIL INC. AND CONSOLID.4TED RAIL CORPORATION 

BRIEF ON BEHALF OF 
READING BLUE M O I NTAIN & NORTHERN 

RAILROAD COMPANY 

This Brief is filed on behalf of Reading Blue Mountain & Northem Railroad Company 

(••RBMN") in support of its request that any approval ofthe proposed acquisition of control of 

Conrail b\ C SX anĉ  NS. and the subsequent division of Conrail's assets by and between, and for 

the benetu of. CSX and NS.' be conditioned >ipoi; the following conditions: 

(1) that the Purch^sc and Sale .\greement dated .August 19. 1996 (the "Purchase 
.Agreement""), between Conrail and RBMN for the purcha.se ofthe Leh'gh 
Di\ ision. and the related deed, be amended so as to remo\e or modify .he 
"penalties"" imposed on RBMN for traffic interlined with carriers ciher tiian 
Conrail which effecti\el> preclude RBMN from handling such traffic: and 

"C onrail" refer-s to Conrail. Inc. and Consolidated Rail Corporation and their wholly 
owned subsidianes. "CS.X " refers to CSX Corporation and CSX Transportation. Inc. and their 
uholh (. wned subsidiaries . "NS"" refers to Norfolk Southem Corporation and Norfolk Southem 
Railua\ Companx and their wholly owned subsidiaries. 



(2) that Delaware & Hudson Railway Company. Inc. ("DHRC"") be permitted to 
access its existing trackage rights from the lines of RBMN in Reading. 
Pennsylvania, subject tc an agreement being reached between DHRC and RBMN 
to allow DHRC to ope.ate over RBMN"s Reading Division. 

STATEMENT OF THE CASE 

In response to the primar> transaction - the joint acquisition of control of Conrail by NS 

and C SX, and the subsequent allocation of ConraiFs assets — RBMN filed comments and 

ev idence in support of its contention that the region that it serves will not enjoy the benefits of 

tho transaction, and in fact wiil be harmed thereby, and that the imposition ofthe conditions 

requested by RBMN are necessarv to ameliorate the harmful effects ofthe transaction. RBMN-

5. Applicants have opposed the relief sought by RBMN. CSX/NS-176 at 384-388. 

STATEMENT OF FACTS 

.-1. E.xisting Transportation Patterns 

RBMN is a Class 111 railroad that currently operates a "Read g Division"" of 

approximately 176 miles, and a "Lehigh Division"" of 104 miles, all of which are located in 

Penns\ hania. fhe majorit> ofthe lines uere purchased from Conrail in two separate purchases 

- the Reading Division in 199(1. and the Lehigh Division in 1996. Together. RBMN"s lines serve 



eight counties in northea.stem Pennsylvania." Muller V.S. at 1-2. In 1996. RBMN handled 

approximateh 14.()()() carloads and had freight re\ enues of approximately S6.()()0,()00. Muller 

\'.S. at 2. 

RBMN"s two div isions are physically separated. Howe\er. in connection with the 

purcha.se ofthe Lehigh Division. RBMN obtained trackage rights from another short line carrier, 

C&S Railroad Corporation, which serve to connect the Reading Division and the Lehigh 

Di\ ision at Packerton Junction.̂  Muller \'.S. at 2. 

Lhe onl\ line haul connection for the Reading Division is with ConraM in Reading. The 

Lehigh Division connects w ith C onrail in l.ehighton (outside of .Allentown) and w ith DHRC at 

Ta\lor Yard (outside of Scranton)." All ofthe lines of Conrail that connect with RBMN are to be 

allocated to NS; CSX w ill ha\e no direct access to RBMN or the shippers that it serves. 

- I he C ounties are Schuylkill. Berks. Northumberland, Columbia Carbon. Lackawanna. 
Luzerne and W \ oming. 1 or ease of reference, thv map that was attached to the Muller \'.S. is 
reproduced at the end of this Brief 

' "Muller \'.S."" refers to the \ crified Statement of .Andrew M. Muller. Jr. attached to 
RBMN-5. 

^ Ihe actual connection is currentl> made c .T incidental trackage rights granted by 
C onrail in connection with the Lehigh Division purchase. Conrail has the right to determine 
which re\enue traffic ma> mo\e under those irackage riglits. RBMN is in the process of 
obtaining rights to iiearb\ propert\ which would allow it to construct a connecting track o\er 
properl> fornierh owned b\ C'ential Railroad of .New Jersey ("C'NJ"") and would avoid the need 
for the Conrail trackage rights to connect the Divisions. 

' The Reading Division also connects with another Class 111 railroad C'&S Railroad 
("CifcS""); htnvever. C«S:S"s onK other connection is also with Conrail. Lhe Lehigh Division also 
has Class III connections with the Delaware-Lackawanna Railroad ("DL""l and with the Lu/eme 
A: Susquehanna Railroad ("L&S""). 



Since the acquisition ofthe L ehigh Division. RBMN"s operations over the Lehigh 

Division have been part ofthe "Conrail Express" program. The program was begun by Conrail 

as an attempt to improve the seamless natui-- ofthe service provided between Conrail and its 

shortline connections. As part ofthe program. Conrail provides discounts which enable RBMN 

to reduce the cost of its services to its customers. Muller Y.S. at 5-6. 

1. Reading Division 

RBMN serves approximatelv 45 customers on its Reading Div ision. Lhe Reading 

Div ision is largely dependent on the movement of anthracite coal. Almost 100% of all the 

anthracite coal mined in the United States originates in the area served by the Reading Div ision 

and moves over RBMN. After many years of lean demand, anthracite is now becoming more 

desirable (especially in certain export markets). RBMN expects to handle approximately 8.000 

carloads of anthracite coal in 1997. and more in succeeding years. All of the coal now moves 

from RBMN to Conrail at Reading for further handling to a variety of customers throughout the 

United States and Canada, and to Baltimore for export. RBMN participates in the pricing, acts as 

a line haul carrier in the contracts covering coal moves, and receives an agreed-upon division. 

Muller V S. at 3. 

RBMN also expects lo handle an additional 6,000 carloads of other merchandise on the 

Reading Division All of the traffic currently moves through Reading to or from Conrail. On 

this traffic, RBMN receives allowances from Conrail for its portion ofthe move. 'd. 

2. Lehigh Division 

.Although the Lehigh Division connects with DHRC and two shortlines in the Scranton 

arci'. RBMN's nght to connect from the Lehigh Division with carriers other than Conrail is 

4 



severely restricted, and all of its traffic currently moves to and from its Conrail connection at 

Lehighton. The Lehigh Division is not dependent on the transportation of anthracite coal. 

Instead, this Division is expected to provide services to approximately 15 shippers in 1997 (the 

first full year under RBMN control), and to handle approximately 4.000 carloads of 

miscellaneous types ofmerchandi.se. Additionally. RBMN will handle over the Lehigh Division 

approximately 2.000 carloads of overhead traffic moving between Conrail and the two short 

lines. LS and DL. at its nori''em end, for which it is paid a haulage fee by Conrail. Muller V.S. 

at 4. The Lehigh Division lin?s also serve as a vital link in DlIRC's route stmcture. DHRC's 

traffic moves from Buffalo and New England to Scranton, and then over the Lehigh Division to 

.Allentown. From Allentown the traffic moves either east to Oak Island, New Jersey or south 

through Reading to Philadelphia." The trackage rights fees generate approximately $85,000 per 

month in income for RBMN. Muller V S. at 9. 

3. Routing Restrictions 

As a requirement of the purchase of the Lehigh Division, Conrail required RBMN to 

a;,ree to pay a substantial penaltv for each carload of traffic handled by RBMN to/from or over 

the Lehigh Division "vvl i.h could commercially be interchanged with [Conrail]" but is 

interchanged with a carrier other than Conrail. Muller V.S. at 4. Conrail claims these penalties 

are merely designed to avoid the "potential that what had been Conrail traffic on the line" will 

not be diverted. CSXy'NS-177 at 190. However, the restricUons do not apply only to traffic that 

Conrail handled on the line, but rather applies to al! traffic that Conrail can "commercially" 

I ratfic can also move in the reverse direction. 



handle. Moreov er, the prohibitive nature of these penalties is shown in the highly confidential 

appendix submitted together with RBMN's comments. RBMN-5, .Appendix IIC-2 (comparing 

RBMN's allowances and the penalties that would apply for handling the traffic with another 

carrier). 

Additionally, Conrail claims the penalties are ju.>tifiable because they were part ofthe 

negotiated purchase. However, this transaction changes the facts underlying RBMN's 

acceptance ofthe restrictions including (a) a posiuve working relationship with Conrail, (b) the 

existence of Coarail as a neutral connection to NS and CSX on movements to the south and 

southeast, and (c) the limited reach ofthe penalties based on Conrail's market reach. 

In the absence ofthe contractual restrictions. RBMN would be in a position to offer rates 

directly with DHRC to points in the southeast via DHRC's connections with CSX, and in single-

line serv ice with DHRC. to New England and to Canadian points through either Buffalo or 

Montreal. Such routes northward substantially reduce the circuity of movements that otherwise 

now move ov er Conrail to Buffalo through Allentown. Reading. Harrisburg, Pittsburgh, 

Ashtabula and Erie, or to New England and Montrea! through Allentown, Oak Island, New York 

and Albany. RB.MN estimates that routings over DHRC are 250 miles shorter to Buffalo and 50 

miles shorter to Albanv for serv ice to New England and Montreal. I hese DHRC routes are also 

more efficient because they av oid substantially congested Conrai! main lines, major 

reclassification vards, and on the wav to Albanv , the New York metropolitan area. . applicants' 

response is that if RBMN-DHRC routes are tmly more efficient then they can charf.e the shipper 

enough to pay Conrail the penaltv amount in addition to the revenue requirements ofthe carriers 

participating in the mov e. CSX/NS-177 at 191. Conrail's justification assumes that RBMN w ill 



be able to obtain a division or allowance from its connecting line haul carrier sufficient to meet 

its revenue requirements and to pay the penalty to Conrail. To do so, RBMN's allowî nces 

would need to crease between 125% and 700% depending on the commodity. .SVt' RBMN-5, 

Appendix IIC-2. l:v en if this were possible, the effect on the .shipper is that it will not receive 

the benefits ofthe more efficient route. 

B. Effect of Merger 

i. FaUure to Reinstate Competition 

Restoration of cometition in ConraiFs service area is one of the primary goals of the 

transaction. As stated by NS Lhairman. President and Chief Executive CJfficer David R. Goode: 

The agreement [among NS. CSX and Conrail] will result in a rail 
transaction that is truly unprecedented in the loi. ; history of railroad 
consolidations in terms of its benefits to shippers, the parties and the 
public The transaction will ensure that they both remain fully competitive 
and. at the same time, vvill open up large and vital areas ofthe country to 
rail competition they did not previously have. 

Goode V.S.. .Application, vol. I at 331. See also Snow V.S.. .Application, vol. 1 at 314 ("The 

creation of strong lail-to-rail competition in the northeast is a major public benefit.") 

Cioode. Snow RBMN-5 at 5. However, the northeastern region of Pennsylvania serv ed by 

RBMN is an area where the .Applicants have decided not to reinstitutc competition. Prior to the 

formation of Conrail. rail customers in the region serv ed by RBMN's Lehigh Division enjoyed 

the benefits of competitive serv ice prov ided by a number of significant railroads. Muller V.S. at 

6. How ever, the formation of C onrail. and its subsequent cost-eutting have resulted in reductions 

in serv ice and a Conrail monopolv. .Although .Applicants justify the transaction in part on 

undoing the mistakes ofthe FSP and recreating the competition that was preferred, they do not 



reinstitute competition in this region. Instead. NS has been allocated all ofthe Conrail lines that 

connect with RBMN. 

Ironically, if instead of a joint acquisition NS had acquired all of Conrail. RBMN and its 

shippers would hav e been better off They would still have the same limitations that result from 

an NS monopolv' substituting for a Conrail monopoly. However, when NS was seeking support 

for its solo bid. it had no problems in offering RBMN the same relief from the penalty provisions 

as RBMN is requesting novv. See RBMN-5. Appendix HC-3. *' 3. Although Applicants claim 

that the offer is novv irrelevant (CSX/NS-176 at 387), tliey do not explain how the relationship 

that vvill exist between NS and RBMN has changed. 

Not only does a competitive altemative line haul access benefit existing shippers, but it 

helps to attract new businesses to the region. In fact, NS's Vice President-Properties David Alan 

Cox indicates in his verified statement that "one ofthe key variables driving the selection of sites 

for new industries, •̂ uch as factories, auto assembly plants and steel mini-mills, is the existence 

of at least two financially strong railroads in the region" and that NS's experience is that 

"customers want tvvo railroads in anv region before they will consider locating there." 

Application. Vol. 2B at 349. 355. Of course, the converse is also tme. that it is very difficult to 

attract such industries where alternative service cannot be provided. Based on the way the 

Applicants have carved up the market served bv Conrail. leaving NS as the sole outlet for RBMN 

and the region ot Pennsylvania it serves, industries will be attracted to areas other than this 

region of Pennsylvania. .Accordingly, the economy of this region will be adv ersely affected by 

the carv e-up. 



2. E.xpansion of Routing Provisions 

NS claims that it vvill inherit the benefit ofthe restrictions in the Purchase Agreement. 

CSX NS-176 at 384.̂  The substitution of NS as the operator for Conrail. of course, greatly 

expands the potential scope ofthe restrictions. (Although Conrail can "commerciallv handle"" 

traffic off of the Lehigh Div ision to manv points in the northeast and midw est, once the Conrail 

lines become part ofthe NS system the potential r.-ach ofthe restriction expands to additional 

areas ofthe midwest, southwest and southeast.) NS has not ottered lo restrict the application of 

the restrictions in the Purchase .Agreement. 

The restrictiv e prov isions ol the Purchase Agreement may not be unique lo RBMN. 

However, the scope of ihis restriction seems to go bevond what is necessarv for Conrail to 

protect the traffic lhat it was handling over the line, and expands the reach lo cov er almost all 

traffic that could ev er move over the line. .And lhis would be expanded even further through 

NS's operation ofthe line. .Applicants argue that the transaction vvill not expand the effects of 

the contract restrictions because RBMN cannot show that there is traffic that is not covered by 

the restrictions. CS.X NS-176 al 385. However. RBMN believes lhat ConraiFs competitors and 

shippers are aware of ils limited abilitv to participate in that traffic, and therefore RBMN is not 

given the opportunity to participate. Muller \'.S. al 5. 

I he fransaction .Agrc; -I '-i t focu.ses more on how transportation contracts will be 
alincaied. .SVi'. e g . Application. \ 'ol. 8B, Transaction .Agreement. Section 2.2(c). RBMN 
bchcvcs that, because ofthe wav the applicants have structured this transaction, the penalties 
which are impo.sed on traffic that "Conrail Grantor"" can commercially handle, may no longer be 
applicable since Conrail can no longer handle traffic off of the Lehigh Div ision. NS cites no 
support for ils conlenlion. I his is a matier of stale contract and real propertv law that is not for 
the Board to dclerminc. If the Board grants the requested conditions, liie slate law issues vvill 
become moot. 



3. Loss of Service 

There are other harms which may be caused by the merger. Specifically. RBMN now 

participates in a mov e of fiy ash that originates in Vermont on the New England Central 

Railroad, and then moves in single-line service over Conrail lo Reading for delivery by RBMN 

to ils destination. RBMN expected to handle approximately 1.300 carloads of this traffic in 

1997. representing almost $400.()()() in freight revenues. (The traffic is expected to increase to 

almost 1.500 carloads in 1998.) However, because ofthe allocation of assets between NS and 

CSX. the C\inrail single-line portion ofthe service vvill novv be split between NS and CSX. It is 

not known where the interchange point vvill be. how transit times vvill be affected, or how NS and 

CSX vvill handle the traffic: howev er, this rail movement could be lost if there are any adverse 

changes in pricing or handling efficiencies. MUIUT V.S. al 8-9. 

Applicants deny that RBMN vvill lose this traffic. CSX/NS-176 at 386. However, a 

review ofthe Mohan RVS on which this denial is based shows that he concludes the traffic vvill 

not be lost because RBMN can handle the traffic together with DHRC. CSX NS-I 77 at 428. Of 

course, without the restrictions discussed above, this would indeed be the case. With an 

unrestricted DHRC connection. RBMN may be able to preserv e serve for its customer. 

4. Diversion of Traffic to Congested Lines 

RBMN vvill also be adverselv affected by the first CP/NS settlement i.'greement that was 

reported by .Applicants. Application. Vol. 3B at 121-122. Ci' (through its subsidiary DHRC) is 

lo be granted trackage rights bv NS from Harrisburg to Reading to Philadelphia. The effect of 

these rights will be to induce DHRC to ship some ofthe traffic that currently moves on trackage 

rights over the Lehigh Division between Scranton-Allentown-Reading-Philadelphia to a route 
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between Scranton-IIarrisburg- Reading-Philadelphia. Portions ofthe route between Harrisburg 

and Reading vvill already see substantial increases in trr.in traffic. 

Applicants contest whether the Harrisburg-Reading line w ill be congested after the 

transaction. While they point to severed segments where irain traffic vvill be reduced, the 

statistics the> cite confirm that olher segments (between Harrisburg and Rutherford and between 

Rutherford and WM Junction) vvill see increases of 7 lo 13 trains per day. CSX/NS-177 at 429, 

The estimated effect of this will be lo move approximately half of the current DHRC 

trackage traffic *iff of the Lehigh Div ision. In addition to moving traffic onto more congested 

lines, the shift would reduce RBMN's monthly fees from such traffic from approximately 

$85,000 per month to $40,000 per month. While serv ice to customers would not directly be 

affected, the loss of revenues vvill make it more difficult for RBI»1N to maintain its tracks, and 

therefore its service to its on line customers, at the current level." 

ARGUMENT 

A. Introduction 

Conrail was created in 1976 and giv en a v irtua' monopolv to provide rail service to the 

northeastern portion ofthe United States.'" In this transaction, two competitors are seeking 

authoritv to jointlv acquire Conrail. and to div ide ConraiFs assets and markets between 

While there will be some reduction in the need for maintenance ov er the line, Conrail 
deferred so much maintenance that in the inifial years RBMN will still need to spend substantial 
amounts in upgrading and maintaining the lines. 

Conrail is the only Class I railroad able to provide service in the region. CSX/NS-176, at 
14. 
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themselves. In allocating Conrail's rail lines, CSX and NS have determined the places where the 

two of them vvill jointly offer serv ice, and those ar ŝ where each of them vvill have a monopoly 

on rail service. The experiences in recent mergers of Class I railroads (BN/SF and UP/SP) have 

shown that agreements betueen competitors do not result in efficient competitive rail service and 

are not necessarilv in the public interest. I he Board should not rely solely on the judgment of 

the .Applicants to determine where monopoly service is appropriate. Rather the Board should use 

its broad power to impose conditions where il can be shown that additional rail service would 

benefit the public interest without disproportionately reducing the benefits ofthe proposed 

transaction. 

RBMN serves one ofthe regions vvhere only NS has been allocated access to ConraiFs 

lines, customers and .shortline connections. As will be demonstrated, the conditions RBMN has 

requested address adverse effects ofthe merger without detracting from the public benefits of the 

proposed transaction. 

B. Statutory Criteria 

Since this proceeding inv olv es the merger of two Class I railroads, the Commission is 

govemed by the standards found in 49 U.S.C. >r 11324. In determining whether the relief 

requested bv RBMN is justified, the board must look at 

(1) the effect ofthe proposed transaction on the adequacy of 

transportation to the public; [and] 
* + • 

(5) whether the proposed transaction would have an adverse 
effect on competition among rail carriers in the affected 
region or in the national rail sv stem. 
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49 Li.S.C. §11324(b). For present purposes, the two are intertwined in that the adequacy of 

transportation serv ice in the northeastern Pennsylvania region that RBMN serves vvill depend on 

the competitiv e options open to the shipping public post-merger. 

When, as part ofthe Staggers Act. Congress added what is novv codified as Section 

11324(b)(5) [fomierly Section 11344(b)(l )(E)]. il intended that the effect of transactions on each 

section of the region affected be considered, not merely the net effect on the entire region 

affected by the transaction. The sponsor of that subsection described its objective as follows: 

I am offering an amendment...to specifically direct the Interstate 
Commerce Commission lo consider the question of rail 
competition whenev er making a determination of a railroad merger 
transaction. 

The escalation of rail mergers novv taking place in the industry is 
causing concern among our Nation's famiers and ranchers as well 
as olher shippers. I he Interstate Commerce Coniinission is facing 
decision on several mergers that would have the effect of 
eliminating or nearly eliminating rail competition within entire 
sections ofthe country. 1 think il is important, therefore, that the 
ICC consider the question of competition as a regular part ofthe 
process of evaluating whether to allow mergers. 

126 Cong. Rec. H8604 (daily ed. Sept. 9. 1980); Remarks of Representative Panetta. The 

Commission has recognized that a relevant geographic market may be "as small as individual 

cities and ... as large as the entire countrv." I nion Pacific--Conlrol--\fissouri Pucijic, Western 

Pacific. 366 I.C.C. 462, 505 (1982) ("UP/MP/WP"). 

In L P/MP/WP. the Commission found that the adoption ofthe fifth principle "has 

actuallv increased the need to identify carefully any anticompetitive effects and to balance those 

effects against the benefits ofthe transaction.'' Id. at 502. The Commission also stated: 
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The new [rail transportation] policy favoring increased reliance on 
competition to regulate activities will govem the environment in 
which the new system vvill operate. Fhe ability ofthe railroads to 
lake v arious actions free of regulatorv restraints w ill make il easier 
lo exert or abu.se market povver gained as a result of consolidation. 
For these reasons n e miisi lake even greater care lo ideniify 
harmful compelilive effects ami lo miligale those effecls where 
possible. 

hi (emphasis added). 

C Criteria for Imposing Conditions 

Section 11344(c) empowers the Board to impose conditions governing consolidation 

transactions. In I nion Pacific ( orp.. et al.-Control-Chicago and Sorlhwesiern Trans. Co.. el 

al.. Finance Docket No. 32133. ICC served March ^̂ . 1995. ("I P/CSW). slip op. at 56-57. the 

Commission described the prerequisites for the imposition of conditions: 

Criteria for imposing conditions to remedy anti-competitive effects 
are uncodified but were set out in our I P/WPMP decision. 366 
ICC at 562-565. I here, we stated lhat we vvill not impose 
conditions on a railroad consolidation unless we find that the 
consolidation ma> produce effecls hamiful to the public interest 
(such as a significant reduction of compelilion in an effective 
market), that the conditions lo be imposed will ameliorate or 
elinunaie the harmful effects, thai the conditions will be 
operationally feasible, and that the conditions vvill produce public 
benefits (ihrough reduction or elimination ofthe possible harm) 
outweighing an> reduction to the pubiic benefits produced bv the 
merger. 

Slip Op. at 56-57. See also 49 C.F.R. §1180.1(d)(1). 

While lessening of competition is one harm specifically identified in the Board's general 

.statement of policv and in pa.st Commission decisions, the Board is not limiting to acting only 

when it finds a reduction in competition. The Board's conditioning power is very oroad. and it 

can be used to impose conditions whenever the Board finds that the public interest would be 
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benefitted without taking away the benefits ofthe proposed transaction. .See Lnion Pacific 

C 'orp . el al - ( ontrol and Merger-Southern Pacific Transportation C 'o.. et al.. Finance Docket 

No. 32760, Decision No. 44 (served August 12, 1996) CUlVSP") at 144; Burlington Northern. 

Inc el al -Control and Merger-Santa Fe Pacific Corp.. el a l . Finance Docket No. 32549. 

Decision N J . 38 (served August 23. 1995) ( 'BN/SF') at 55. 

In VP/MP/WP the Commission distinguished between conditions proposed to protect the 

interest of a competing carrier from merger impacts and conditions imposed to protect the public 

from anticompetitive consequences. 366 I.C.C. at 562. Conditions to protect a carrier will be 

imposed only if the merger threatens its essential services. On the other hand, "[t]he basic 

consideration for determining w hether a need for a public interest condition exists is whether the 

transaction w ill have anticompetitiv e consequences (or threaten other possible harm to the public 

interest)." hi. at 563. 

In determining the public interest, the Board is to be guided by the rail transportation 

policy set forth in 49 I l.S.C. 10101. 49 C.F.R. § 1180.1 (b). See also BN/SF at 52. This policy 

emphasizes ensuring competition among rail carriers, and allowing such competition to control 

rates and the needs ofthe public. 49 U.S.C. §10101(n(4)(5). 

lhe Board should also be mindful ofthe policies that have developed with respect to 

short line railroads, encouraging their development and recognizing that they avoid line 

abandonments and improv e serv ice lo shippers. Rail ConsoliUation Procedures - Continuance 

m I ontrol of a Sonconnecting ( arrier. 2 LC.C.2d 677, 679 (1986). The Commission there went 

on lo slate: 
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By facilitating acquisitions of lines from larger carriers that might 
otherwise be abandoned as unprofitable but that can often be 
operated more efficiently by short-lines, it ensures the development 
and continuation of a sound rail Iransportation sv stem to meet 
public needs, fosters sound conditions in transportation, and 
encourages efficient rail management. 

Id. at 679. The Commission also found that "the shipping public should benefit from the 

improved serv ices that small locally based short-line carriers can provide." llousalonic Trans. -

i 'oniintiance in Control Exemption - Danbiiry Term. R Co el al.. Finance Docket No. 32163 et 

al.. ICC served October 5. 1993. slip op. at 9. Current line acquisition policies are designed to 

expedite the creation of shortlines by remov ing regulatory obstacles w here feasible. Moreov er, 

the Commission saw its short line policy as one that would enable shippers to maintain access to 

Class I carriers. "Shippers vvill benefit by gaining access to G\\ Ts regional rail system and 

ullimalelv to all cla.ss I rail carriers serving the Sortheast and C anada." Genesee & Wyoming 

Industries. Inc - ('onliniiance in Control E.xemption - .Allegheny & Eastern. Inc.. Finance 

Docket No. 32149. ICC served October 23. 1992. slip op. at 2 (emphasis added). This policy 

should not be subordinated lo policies designed lo facilitate consolidations w.ien both policies 

can be accommodated without harm to the applicants 

.Antitrust laws also help define the concept ofthe public interest. .Vcv B.WSF aX 52-53. 

Thus, while the Board does not sit as an antitmst court, it should carefully examine this proposed 

division ofthe market between two competitors which in any other context would be an antitrust 

violation. 

Because ofthe acknowledged uniqueness of this transaction, the Board should apply its 

powers to the fullest, and consider the public interest in the broadest possible way. RBMN 
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believes that the following discussion will demonstrate that the conditions RBMN has requested 

are an appropriate response to adverse effects of the transaction to the public interest, and that the 

conditions will ameliorate or eliminate these effects. RBMN also believes that its request for 

conditions is ju.stified as a proper competitive response to the market divisions propo.̂ ed by the 

Applicants.'" 

D. Effects of the Proposed Transaction 

1 he pubi.c benefits that the Applicants set forth lo support the proposed transaction are 

largelv lacking in the region of northeastem Pennsylvania that RBMN serves. There vvill not be 

a v oluntary reintroduction of ct)mpetition; rather an NS monopoly will simply substitute for the 

existing Conra'i monopoly. While there may be some extended single line service, there will 

also be instances where single line service w ill become joint line serv ice. .See the discussion of 

fiy ash traffic below. Thus, whatever public benefits may justify the transaction as a whole, they 

are largelj" lacking in this region, and should not act as a barrier to the relief RBMN is 

requesting. 

Shippers in the RBMN serv ice area will also be adversely affected by the substitution of 

NS for Conrail in other ways. As the monopoly carrier in the region. Conrail served as a neutral 

feeder line to both CSX and NS on movements between the region and the South and 

Once competitive harm is found, the Board must act to remedy or mitigate it. RBMN has 
requested conditions specifically designed to do so. If the Board believes these are not the 
appropriate conditions, it has the povver (and duty) to impose conditions it can reasonably 
dev elop. Lamoille I alley Railroad Co v. /CC. 711 F.2d 295. 322 (1983). 
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Southeast." With the subsUtution of NS for Conrail. RBMN's shippers will lose the benefit of a 

neutral connection to NS and CSX. 

As noted previously, the way Applicants have decided to divide ConraiFs lines will cause 

at least one particular move to a shipper on RBMN to be adversely affected. Instead of being 

handled solely by Conrail between the origin carrier New England Central Railroad and the 

destination carrier RBMN. the mov e will now be required to be handled by both CSX and NS. 

This $400,000 per year move vvill be jeopardized. A simple way lo maintain the traffic, and the 

wav suggested b\ Applicants' own witness, would be for DFIRC to act as the -ntermediate 

carrier. Unfortunately, this competitive response is unavailing, since RBMN would need to pay 

a penalty to NS i f it interchanged the traffic w ith DHRC instead of NS. With the penalty RBMN 

could not afford to handle the move. 

Not only do the penalty provisions ofthe Purchase Agreement prevent RBMN from 

making a competitive response to protect the fiv ash move, but the transaction will have the 

effect of expanding the scope of the penalty provisions. These provisions protect and encourage 

inefficient routings. 

The proposed transaction and the settlement between NS and CP^DHRC will have the 

effect of shifting approximately one-half of DHRC's trackage rights traffic from RBMN's 

Lehigh Division to a route that vvill pass through Harrisburg and then ov er lines of NS that will 

be seeing significant increases in train traffic. I he traffic diversions vvill also take revenues away 

'' It serv ed a similar function lo the westem railroads on mov ements to and from points 
west ofthe Mississippi. 
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from RBMN and make it more difficult for RBMN to maintain the lines and the level of service 

to its customers. 

E. RBMN's Proposed Response 

RBMN has proposed two simple conditions to address the adverse effects ofthe proposed 

transaction in the region that it .serves. 

/. Unrestricted Interchange 

An unrestricted interchange w ith DHRC would reintroduce a measure of rail competition 

to the region, and with it the benefits that competition brings. Shippers on RBMN will be able to 

take advantage of shorter, more efficient routes that will allow for single line service and the 

avoidance of congested lines and yards of Conrail. In particular, the fly ash movement may be 

preserved. 

This u .restricted interchange can be accomplished by modifying the penalty provisions 

ofthe Purchase Agreement. In the past, the Commission has been willing to grant relief from 

contractual restrictions that prevent a carrier from making a competitive response to the 

transaction. Thus, in UP/CNW, the Commission conditioned consolidation approval upon 

amendment of a restrictive agreement it considered necessary to grant SOO Line a potential 

competitive response. UP/CNW, slip op. at 89-90. Similarly, the Commission granted Grainbelt 

relief from the expansion ofthe sĉ po of restrictive provisions found in its contract with one of 

the applicants. .SVc BN/SF at. 94. The access rights sought by RBMN will similarly provide it 

with the opportunity it does not independently have, to make a competitive response to the 

proposed transaction. Access to DLIRC at Scranton will do no more than bring rail competition 

back to northeastern Pennsylvania. 
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2. New Track Access 

RBMN has also asked for a condition that would allow DHRC to access at Reading the 

trackage rights that it currently has over Conrail. Access at Reading would allow DHRC to route 

its traffic over RBMN's Lehigh and Reading Divisions, and would eliminate the need for any 

DHRC traffic to and from Philadelphia to use what will be NS"s lines between Harrisburg and 

Allentown. This would lessen the impact of the increase in train traffic that NS predicts for 

portions ofthe line. Preserving the routing over the Lehigh Division would also preserve 

trackage rights rev enues for RBMN which are necessary for it to continue to maintain the Lehigh 

Division, and to maintain its current level of service to its shippers. 

F. Feasibility 

The proposed conditions will have no adverse impact on the operations as proposed by 

the Applicants. An interchange between RBMN and DHRC already physically exists, and does 

not inv olve anv Conrail lines. 

Similarlv. the proposed access for DHRC at Reading involves only RBMN and DHRC 

making artangemenls for traffic to move over lines owned or operated by RBMN. RBMN 

already interchanges with Conrail at Reading and no new facilities would be necessary to allow 

DHRC to hav e access there. Reading Yard will see a slight decrease in activ ity, and additional 

activity shouid not be a problem. Application, Vol. 3B at 454. Additionally, the proposal will 

move DHRC tiaffic off of the hcav ily used line between Harrisburg and Allentown. 

G. Public Benefits 

l he unrestricted access to DHRC w ill serve to create competition between rail carriers for 

the .shippers serv ed b̂  RB.MN. 1 he Applicants go to great lengths to extoll the benefits that such 
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competition generally vvill create. .S'ct' also 49 U.S.C. §10101(1). (4).(5). There is no reason to 

believe that the competition that the requested condition will create vvill not result in the .same 

public benefits. 

Cjiving DHRC access to its trackage rights at Reading vvill also result in a public benefit, 

by moving traffic off of more heavily used lines and out of congested yards. The fees generated 

will also aid RBMN in maintaining its lines and thus, the level of service that it has been 

providing to its shippers. 

RBMN's attempts to ameliorate the adverse effects ofthe transaction have support of the 

public. The Transportation Committee ofthe Pennsylvania Senate supports the requested 

conditions. See Comments attached to PaHTC-2. at 16. The conditions are also supported by the 

shippers' association representing the anthracite coal producers that RBMN serves, as well as six 

other shippers. 

Although Applicants oppose RBMN's requests, they do not claim that the proposed 

conditions would reduce the public benefits ofthe transaction claimed by Applicants. See 

CSX/TMS-l 76 at 384-388. Moreover, there is no shipper or olher public opposition to the 

requested conditions. 
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CONCLUSION 

For all ofthe foregoing reasons. RBMN requests that the Board find that RBMN and the 

region that it serves will be adv ersei> affected by the proposed transaction, and that any order 

approving the proposed transaction impose the conditions requested by RBMN as a rea.sonable 

means of addressing these adverse effects. 
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THE NATIONAL INDUSTRIAL TRANSPORTATION L E A G U E 
U.S. CLAY PRODUCERS TRAFFIC ASSOCIATION, INC. 

THE F E R T I L I Z E R INSTITUTE 
and 

INDIANAPOLIS POVVER & LIGHT COMPANY 

The National Industrial Transportation League ('"League"). The U.S. Clay 

Prt>diicer,s Traffic .Association, inc.. The Fertili/er Institute, and Indianapolis 

Povver c'v: Light Companv (hereinafter collecti\ei\ referred to as "Interested 

Parlies") submit their Brief in this proceeding, in which tne Board is considering 

the application of CSX Corporation and CSX Transportation, Inc. (collectively 

"CSX*"): Nortolk Southern Corporation and Nortolk Southern Railway Company 

(collectively "NS"): and Conrail, Inc. and Consolidated Rail Corporation 

' -oiiev vely. "Conrail") (collectively. NS. CSX and Conrail are termed 
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"Applicants"), lo authorize acquisition of control of Conrail by CSX and Norfolk 

Southern Corporation, for the di\ ision between them of the use and operation of 

Conrail's assets, and for various other related matters. 

This Brief is focused on a single issue: the effects of the acquisition 

premium in this proposed transaction, and the actions that these Interested Parties 

believe this Board should take in order to protect captive shippers from those 

effects. In general, these parties are concerned that, if the various projections of 

the carriers for C(̂ st savings or revenue gains do not come to pass, the massive 

cost to NS and CSX of acquiring Conrail may lead to the possibility of rate 

increases for captive shippers, and will lead under current Board procedures to 

distortions in the regulatory protections afforded to captive shippers under the 

statute. For the League, the U.S. Clay Producers. TFI. and IP&L. this matter has 

been dealt with extensively in their Comments submitted October 21, 1997,' and 

the arguments set forth therein will not be repeated here. However, in their 

Rebuttal. NS and CSX have advanced certain arguments on this matter that 

require a response, which is made in this Brief. 

I . THE ACQUISITION PREMIUM PAID BY NS AND CSX IN 
THIS TRANSACTION MAY HAVE SIGNIFICANT ADVERSE 
E F F E C T S UPON CAPTIVE SHIPPERS 

The issue of the effects of the acquisition premium in this case is of very 

substantial importance to shippers. For the purpose of this proceeding, these 

parties refer to the difference between an asset's value at the time of its purchase 

1 Sec NlTL-~. pp. S-IO. 15-27. 27-31. and 42-4S; and ACE. el al-18. Il should be noted 
lhat the League has entered into a settlement with NS and Ĉ SX on the remaining matters set forth 
m Its October 21 Comments. Sec NITL Supplement to Comments and Requests for Conditions 
submitted on bchaltOt The National Industrial Tiansportation League on January 13. 1998. and 
accompanving motion requesting leave to file (NITL IO .AND NITL-1 1). See also. NITL-13, 
submitted on Fcbruarv 23. I99S. briefiv discussing the issues raised in NITL-I I and other 
111 liters. 
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and the purchase price to be the "acquisition premium.' whether the asset's value 

is established at its market or book value. As noted in the comments filed by 

various parties on Ociol er 21 and as further set forth below, the size of the 

financial obligations being undertaken by NS and CSX could lead the carriers to 

tund that financial obligatit)n ihrough increases in the rates being charged to 

captive shippers. Moreover, the treatment of the acquisition premium by the 

Board in this case will have a direct effect on the ability of the Board to provide 

the protection that the law affords to captive shippers from rate increases in 

excess of a rea onable maximum. 

There is no loubt that the financial obligations being undertaken by CSX 

and NS as a result of this transaction are extraordinary. The carriers' purchase 

of Conrail far exceeds any preexisting measure of the value of that railroad, such 

as book value or the pre-transaction market value of Conrail's stock. Perhaps 

more to the point, the acquisition premium in this transaction is far higher than in 

any previous merger, even the mergers of the former Atchison, Topeka and 

Santa Fe with the Burlington Northern or the merger ;)f the Southern Pacific 

with th" Union Pacific. See NITL- /, pp. 15-18. 

The Applicants propose to pay for this transaction through merger 

efficiencies and new growth. See. e.g., letter by CSX Executive Vice President 

John Q. Antlerson dated Ma\ 8. 1997. Snt)w Dep. Tr. Ex. 4. Indeed, the carriers 

have publiclv shouldered the risk of reco\ er\ of the acquisition premium, as they 

should: NS Vice President James McClellan. for example, has stated on the record 

in this proceeding that recovery of the acquisitio i premium was "a risk NS 

takes. " i i i u . despite the Applicants' best predictions, there is a risk that the 

projected cost savings and revenue growth will not occur. 'Vet the acquisition 

premium assumed bv the carriers as a result of this transaction — largely funded 

through debt v\ ill have to be paid. 
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Indeed, recent history indicates that the risk that the acquisition premiuin 

will not be able to be paid for through merger efficiencies and revenue growth is 

far higher than the carriers would like to admit. Since Comments were submitted 

in this proceeding on October 21, 1997, shippers and this Board have witnessed 

the extraoidinaiy position of the Union Pacific in showing a loss of $152 million 

for the fouith quarter of 1997 (a S381 million swing froirt 4Q96 results)- as a 

r suit of the failure of the UP to achieve the revenue gains or the efficiencies 

projected as a result of its merger. 

Moreover, UP continues to take actions to attempt to solve the problems 

created by that merger that will have a substantially negative effect upon UP's 

revenue far into the future, such as its agreement with the BNSF announced last 

week that will give BNSF access to over 70 previously solely-served UP 

customers and to some S4() million in UP's gross revenue. Sec, letter filed by UP 

counsel February 18, 1997 in STB Service Order No. 1518. p. 2 ("Granting 

BNSF the right to serve all shipper facilities on the Houston-Iowa Junction line 

and appurtenant branches (including the Dayton and Port .Arthur branches) will 

be cost IN . . . Ibjut UP concluded that this significant commercial concession was 

warranted bv the overriding need to coordinite and improve BNSF and UP 

operations in the Houston area, including achieving optmially efficient operation 

of an integrated line between Houston and Nev. Orleans." [emphasis added]) The 

commercial concession that led UP to grant BNSF access to these customers was 

the stated and urgent need for joint dispatching in the Houston area: and the need 

for th'ir coordinated dispatching w as specificallx created hy, and is a resuil of the 

UP/SP merger and the conditions itnposed as a result of that merger. This is but 

Tialfie \\\)rld. February 2. 1998. p. 20. 
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one real-life example of the risks, costs and entirely unexpected consequences that 

can accrue in a transaction of this size and scope. 

But if there is a risk that the acquisition premium in this transaction can not 

be paid for through merger efficiencies or revenue growth, there is a third 

possibility: that it will be paid for through rate increases on captive shippeis. In 

their comments on CXtober 21, 1997, NITL, the Clay Producers, TFI, and IP&L 

showed that, along with the increase in competition that will result from this 

transaction in the Shared Asset .Areas, there will likely come a diminution in 

competition in other areas as a result of the loss of competition, such as a result 

of the reduction in neutral, cvimpetitive routings: the loss of competition resulting 

fn)m the elimination of multi-plant leverage: and the loss of competition resulting 

from the greater geographic spread of NS and CSX. NITL-7. pp. 27-31. The 

carriers could turn to any of these sources of increased market power to fund that 

portion of the debt burden that they hav e assumed. 

But even if the Board would not credit these future increases in market 

power, some existing captive shippers of NS, CSX and Conrail will be at risk for 

rate increases, for effects that will ineluctably flow from the regulatory treatment 

of the acquisition premium in this transaction. For under cut.ent agency 

procedures, the acquisition premium in this transaction will cause distortions in 

the Board's determination of revenue adequacy and in its determination of the 

jurisdictional threshold. The first will occur because the acquisition premium 

will both vastly inflate the carriers' investment base and reduce the carriers' 

reported net income, thus reducing NS" and CSX's return on investment, which 

forms the basis of the agency's revenue adequacy standard. The second will 

occur because the acquisition premium will flow back into all of the accounts for 

road and properlv, the \ ariable portion of which will be used in the Uniform Rail 

Costing System to calculate whether a rate is above or below the jurisdictional 
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threshold. Under URCS, return on investment is part of "variable" costs. For 

lurthei detail on these effecls. see NITL-7. pp. 23-26. 

Both of these distortions vvill affect the Board's determination of inaximum 

reasonable rates. With respect to the effects on the revenue adequacy 

determination, this will occur because under the agency's decision in Ex Parte 

347 (Sub-No. 2). Coal Rate Guidelines - Natiimwidc, 1 I.C.C.2d 520. 535-536, 

revenue adequate carriers (such as NS is currently) are under a regulatory 

constraint on their ability to raise rates, though the exact contours of this 

constrain have not been defined. 

With respect to the jurisdictional threshold, inclusion of the asset-value 

write-up for regulatory costing purposes vvill cause the jurisdictional threshold to 

tlout upward automatically. Thus, by including the asset-value write-up in the 

calculation used to determine variable costs, the increased depreciation flowing 

from the asset-value write-up will cause the variable cost component of property 

and equipment to increase. 

Thus, the variable costs of any movement will be higher than the same 

movement pre-merger, solely because of the asset-value write-up. What this 

means is lhat a v ariable cost that produced, for CAample, a 180 percent ratio of 

revenue lo variable cost pre-merger will produce a higher ratio post-merger. 

Bul only where the revenues from a particular movement exceed 180 percent of 

variable costs does the STB have jurisdiction over the freight rate. The effect, 

then. v\ ill be to raise the threshold for regulatory jurisdiction.^ 

.An example may illustrate the point. Suppose that a given rate is S 10.00 per ton from 
origin to destination. Suppose turther thai the Board's URCS costing system produces variable 
costs of S5.00 per ton for the movcmenl at issue. Before the acquisition premium is included, the 
rev enue / v ariable cost ratio is 2.00. well above the jurisdictional threshold. After the acquisition 
premium is icllectcd in URCS "variable"" cosis. the level of those costs on CSX could rise by 
15';. and oil NS bv 24' r. See Comments of .Atlantic City Electric C\>mpany. et al. ACE. et al-18. 
l;.\hibit No 2 (at 331. Ifinie vvere siniplv to assume a 20'< increase tor lhe hypoihcucal movement 
at issue. Ihe I 'RCS s v anable costs would rise to Sb.OO. and the R/VC ratio becomes 167'7r. well 
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Captive shippers will bear a direct risk of financial harm from this effect. 

For one constraint on a carrier's rale to a captive shipper is the threat of 

regulatory intervention it.selL Thus, the very existence of this Board and its 

regulatory protections may in some instances se. ve lo constrain the rates charged 

bv a carrier to ils captive shippers, whether or not this Board is actively called 

upon lo adjudicate a maximum reasonable rate in a specific case or not. Indeed, 

the clarity and fairness of this Board's regulatory standards are important to 

shippers for precisely this reason: if the Board's maximum rate standards are 

clear and fair, then carriers will be constrained from increasing rates beyond the 

regulatory limit without •,)vert regulatory intervention, because they know that if 

lhe\ do raise rates beyond that limit, they can be called to account before the 

Board. 

But if. by virtue of the acquisition premium, the Board's regulatory 

jurisdiction tloals upward, then carriers' rates to captive shippers will flow 

upward with i l . In other words, if the maximum rate functions of this Board 

have any practical utility whatsoever, the Board's maximum rate standards will 

either directly (via administrative litigation) or indirectly (via carriers' and 

shippers' estimation of those maximum rate standards) constrain at least some 

rates. And because carriers have every incentive to raise rates to any shipper up 

to an effective constraint (regulatory or otherwise), then an increase in the 

below ISO percent. The rate could rise tc $10.80 before it reached the jurisdictional threshold of 
18()^f. 

lo i a rate at ! sO'i of variable costs, the effective rate "tloor" would rise bv the same 20% that 
I RCS costs would rise. Thus, in our example, if the vanable costs were again S5.00 per ton. and 
the rate S9.()0 per ton. the I'RC^S costs would rise to $6.00 per Ion (S5.00 per ton x 209^). and the 
rate could rise to .s 10.80 be) ore the 180'( threshold ot jurisdiction is reached. Thus, the 
acquisition pienuuni will .ause captiv e shippers" rates to rise without the possibility of regulatory 
punection unless ihc Board acts to prevent the acquisition premium from being included in URCS 
costs for CSX and .\S. 
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jurisdictional threshold must eventually be seen in the rates that captive shippers 

will bear. 

The carriers attempt to deny this effect by arguing that it could occur in 

onl> "tvvo narrow circumstances." suggesting that these "narrow circumstances" 

are unlikely to occur at all. Of course, by conceding that there are circumstances 

in which these effects could occur, the carriers have effectively conceded the 

principle of the m:tttef But even their assertions that these circumstances are 

"narrow" - and particularly the second of these assertions - are incorrect. 

Specifically, the carriers argue that the regulatory effects stated above can 

occur only w hen the stand-alone cost is below the jurisdictional threshold, and 

then argue that such an event is not likely. See, CSX/NS-176, Appendix A, pp. P-

761-762. note 37. 

The carriers are tlatly wrong. The Applicants' own witness Sansom 

admitted that S.AC rates are often at or below the 1807r level (see NITL-7, 

Sansom Dep. Tr. at 117-120). The Applicants in their Rebuttal have attempted to 

argue in response that Dr. Sansom is not an expert on rail transportation matters 

(CS.X-NS-I76. .Appendix A. pp. P-761-762. note 37). but his resume in the 

UP/SP merger proceeding claimed that he was. See. ISRR-9. filed January 14, 

1998. Crdwley V.S. at 20. n. 23 (comparing resumes). The Applicants' efforts to 

discredit their ow n witness is extraordinary, and suggc. >s that this is a point of 

great sensitivity to them. The fact is that not only in the West Texas Utilities 

proceeding cited by the .Applicants in their Rebuttal, h i . but al.so in at least three 

other rate proceedings before the ICC or STB. the SAC rate has been below 180 

percent of variable costs, and thus the Board or the ICC has set the maximum 

reasonable rate at the 180 percent level. Therefore, raising the level of variable 

costs in those instances would have forced the ICC or the Board to set the 

maximum reasonable rate at a higher level. 
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In short, the NS' and CSX's ittempt to downplay or minimize this problem 

is simply wrong. Unless the Board acts to prevent these occurrences, captive 

shippers will be harmed by the effects of this transaction. 

I I . THE ARGUMENTS RAISED BY THE CARRIERS THAT THE 
BOARD SHOULD NOT CONSIDER THE E F F E C T OF THE 
ACQUISITION PREMIUM IN THIS P R O C E E D I N G A R E 
INCORRECT 

In their Rebuttal filed on December 15. 1997 in this proceeding, the 

Applicants have raised a number of arguments in contending that the Board 

should no: consider the effect of the acquisition premium in this proceeding. To 

the extent that these arguments have not already been addressed by the parties to 

this Brief in their Comments, they are addressed here. 

A. The Dispute Over the Size of the Acquisition Premium Is 
Not Material to the Board's Consideration of this Issue 

These parties are aware that there is a significant disagreement in this 

record over both the size of and the method of calculating the so-called 

"acquisition premium." referred to by the Applicants' witness Whitehurst as the 

"write up of the value of acquired Conrail as.sets." CSX/NS-177. Vol. 2B. p. P-

669.^ Bul the size and method of calculating the acquisition premium is not 

material to the Board's consideration of this matier. 

See CS.X/NS-176. p. P-l()8. fn. 2. .\S and CSX assert that certain named parties and 
ilieir witnesses use the term "aequisition premium"" "tfequently. variously and inconsistently" to 
mean the ditteience betueen the acquisition cost of C"oniail and the historic net book valut of 
C"onrairs assets; oi the ditteience between acquisition cost and pre-transaction market share price 
of ConraiFs i)iHstanding puhliclv traded stock; or the difference between acquisition cosl and 
ConraiFs total shaieliokier equity. But there is no "inconsistency"" here. The premiums for 
revenue adequacv and jLinsdK tional costing procedures ditfer because of the differences in the 
procedures tor computmg revenue adequacy and the jurisdicliona! threshold. Acquisition price is 
used for revenue adequacy whereas fair value is used for junsdictional threshold purposes. 
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At its most basic level. is not material because the facts of the dispute are 

not finalized. For example, it should be noted that the Applicants have indicated 

that their witness Whitehurst has made an almost $3 billion error in his 

calculation of the purchase price for Conrail, and that instead of $17,242 billion 

(CSX/NS-177. vol. 2B. p. P-668). NS and CSX paid over $20 billion, including 

assumed liabilities, deferred taxes, and transaction expenses. Thus, at this point, 

il cannoi be known with certainty what the exact amount of the acquisition 

premium (however il is calculated) will be. and indeed, that amount could change 

over time as the Ap ilicants' accountants complete their evaluations. 

But more fu'idamentally. arguments over the precise size of the acquisition 

premium and/or the method of its calculation are not material because all parties 

are in agreement that NS and CSX have paid a price for Conrail that far exceeds 

either the book value or the pre-transaction market value of Conrail, by many 

billions of dollars. The Applicants themselves note in their rebuttal that the 

amount paid b\ NS and CSX for Conrail plus assumed liabilities and transaction 

fees ' substantially exceeds the historic net book value of the road property and 

equipment assets as recorded on Conrail's books. . . . [footnote orrritted]." 

CSX/NS-176, Appendix A. p. P-737. Thus, the Board mu.st deal with the 

actiuisition premium issue and the effect of that issue on its regulatory authority 

regardless of whether the premium is calculated to be $9,550 billion (see 

CSX/NS-176. Appendix A. p. P-737. fn. 4: CSX/NS-177. Vol. 2B, p. P-669 and 

NTTL-7, p. 16), some higher number on the basis of the conceded $3 billion 

error, or some lower number (see NITL-7. p. 15). But under any conceivable 

scenario, an acquisition premium does exist, however that premium is calculated; 

and its magnitude is large enough to materially affect both the carriers' need for 

revenue compared lo their revenue need pre-transaction, as well as the Board's 
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calculation of revenue adequacy and its evaluation of the jurisdictional threshold 

for the determination of maximum reasonable rates. 

The Board must deal with this issue both because ofthe legal principles that 

apply, as well as because it is a matter of sound economic and regulatory policy. 

As a legal matter, the courts, including the United States Supreme Court, 

have uniformly affirmed that market values cannot be used to affect regulatory 

prices: and some courts have specifically ruled that it is unlawful to include 

acquisition write-ups in any portion of an investment base used for regulatory 

purposes. See, e.g.. Federal Power Cmnmission v. Hope Natural Gas Co., 320 

U.S. 591, 601 (1944): Duquesne Light Company, v. Barasch, 488 U.S. 299 

(1989: Farmers Uniim Central Exchange v. FERC, 584 F.2d 408. 420 (D.C. Cir. 

1978) cert denied suh nom. Williams Pi/7elinc Cimtjnmy v. FERC, 439 U.S. 995 

(1978) and other cases cited in NITL-7. p. 26. 

This record also reveals the flaws of the treatment proposed by the carriers 

as a matter of sound economic and regulatory policy. As Dr. Alfred Kahn and 

Dr. Fred Dunbar, both eminent economists in the matter of regulatory 

economics, have testified in this case: 

As a matter of both economic and regulatory principle, market 
values simply cannot be allowed to affect regulatory prices, 
since that would involve the fatal circularity recognized by the 
Supreme Court 50 years ago: if a company is allowed to earn a 
"reasonable" return on whatever price it pays for an as.set, that 
will in turn determine the price it is willing to pay, up to the 
r̂esent discounted value of the future stream of unconstrained 

monopoly profits. Instead of a regulated price being 
determined by cost, independently determined, the cost will 
itself be determined by price, and. in turn, "justify" whatever 
price maximized proflts. No .sensible system of regulation can 
allow such an outcome. 

ACE. et al-18. Ex. No. 1). Indeed, the ICC it.self has recognized that acquisition 

premiums do not belong in the investment base and that transportation property 
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should be recorded for ratemaking purposes according to original cost. Ex Parte 

271. Net Investment - Railroad Rate Base and Rate of Return, 345 I.C.C. 1494, 

1519 (1976). 

In fact, the Applicants' principal flnancial witness. Mr. Whitehurst. has 

himself testified in the Railroad Accounting Principles Board proceeding that 

corporate assets such as acquisition premiums and asset write-ups should not be 

included in v ariable costs for ratemaking purposes: 

Historical costs should be used for all regulatory purposes 
since historical costs best meet accounting criteria of 
verifiability, relevancy and accuracy . . . . Historical costs 
represent a firm, tested and accurate foundation on which to 
develop all of the necessary information needed for various 
regulatory purposes. The use of historical costs in the revenue 
adequacy calculation is appropriate since tht financial 
community uses an historical cost asset base to evaluate the 
financial v lability of all industries, including railroads . . . . 

For maximum rate purposes, if stand-alone costs for a 
hypothetical new railroad are at issue, a replacement asset 
value would be used. For detailed costing purposes, it is clear 
that the actual, historical movement costs should be 
considered. 

IHJisiorical costs should be firmly established for determining 
the capital asset base and related depreciation expense because 
historical cost best fits all of the requirements related to 
generally accepted accounting principles, financial community 
acceptance and common acceptance. 

Verified statement of William W. Whitehurst before the Railroad Accounting 

Pr inciples Board, "In the M-̂ ner of Issues and Questions on Railroad Accounting 

and Costs," March 31, 1986, at 16-19.'̂  

^ The Board may take ofticial notice of the Whitehurst RAPB testimony under 49 C.F.R. § 
I 1 13.10 and 11 14.1. Relevant pages are attached. 
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B. The Carriers' Arguments That the Acquisition Premium Is 
Not Relevant Because Most Rail Movements Are Not 
Captive or Because the Premium Must Be Offset by 
Merger Savings .Are Incorrect, and Would Not Justify A 
Failure to (ilrant Relief 

It is important to note that neither NS and CSX nor any of their witnes.ses 

dispute the fact that the acquisition premium in this transaction will in fact have a 

biasing effect upon the Board's calculation of revenue adequacy and the 

jurisdictional threshold. NS and CSX and their witnesses argue, however, that 

the fact of this effect is a non-issue because "rates are not set on the basis of 

regulation but by prevailing market conditions and negotiations" (Kalt Rebuttal 

Verifled Statement (hereafter "R.V.S."), p. 72: see also, CSX/NS-176, pp. P-107 

and Appendix A, p. P-740-741, 751), or because the upward-biasing effect of the 

acquisition premium will be offset by cost-reducing and revenue-enhancing 

effects of the transaction (CSX-NS 176, p. P 110-11 1, and Appendix A, pp. 23-

27). But neither argument withstands analysis. 

First of all. the argument that all rates are set on the basis of market 

conditions -- that is, there are no rates that are even subject to the Board's 

jurisdiction -- runs squarely in the face of numerous Board and ICC decisions 

indicating that certain movements by rail arc captive, and for these movements, 

the Congress has granted to the Board regulatory authority to restrain the 

railroads' market povver. There is nothing in this record that suggests that every 

movement on Conrail. NS, and CSX is subject to effective competition: indeed, 

there is much to the contrary. 

The fact that some rail movements are competitive is irrelevant to the 

correct methodoUigv for regulating mov ements that are not competit ve: and as 

long as (///\ movements have prices that arc actually or even potentially 

constrained b\ regulatt)i"v action, then the "fatal circularity" problem indici ted by 
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the Supreme Court in Hope Natural Gas must apply. If the assets used for such 

movements are valued by reference to acquisition cost, then "the capitalization of 

such fr eed-up market pow er prov ides the cost-'iasis for capturing such freed-up 

market power in subsequent rate setting." (Kalt R.V.S. p. 71). 

The argument that cost savings resulting from the merger should somehow 

be regarded as an offset to the acquisition premium is still more absurd. First of 

all. the argument that the acquisition premium should be ignored because of the 

cost-reducing eflects of the transaction assumes that the write-up is precisely 

equal to the costs sav ings that will accrue as a result of the merger, a fact that has 

not been established and indeed cannot be established at all. Moreover, any cost-

reducing effects of the transaction would flow through the carriers' accounts in 

any case, but for the distortionary effect of the acquisition premium. 

But more generally, the purpose of regulation is to reflect the price 

constraints that would occur, even if imperfectly, if the market was competitive. 

In a conipetitix e market, at least part of the cost sav ings that would result from a 

merger is passed on to consumers. In order to be profltable. therefore, a merger 

in a competitive market must yield savings that, even after part has been passed 

on to consumers, exceed the acquisition premium paid by the acquiring company. 

The same principle should apply here: insofar as this tran.saction results in cost 

sa\ ings on movements whose prices may he constrained by regulation, the 

regulatory framework should provide for such savings to be shared between 

shippers and carriers, as would occur in a competrtive market. 

Reductions in costs as a result of the transaction that accrue to the 

calculation of "regulatory" costs do justify allowing carriers to write up the 

V alue of their assets, any more than they would if cost reductions occurred for 

some other reason. If the acquisition premium does represent the capitalization 

of cost sav ings -- a matter that is not show n on this record, and indeed, is belied 
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by the bidding process engaged in by NS and CSX for control of Conrail - then 

allowing carriers to write up the \ alue of assets to reflect this would ensure that 

they captured the full extent of any cost saving, regardless of source, rather than 

passing part on to consumers. This would be contrary to the results expected in a 

competitive market: contrary to the purposes of regulation: and result in 

assymmetries between n.ergers and other cost-reducing events. For example, if 

the price of fuel fell, under the carriers' argument, in a regulatory setting they 

should be permitted to w rite up the value of the fuel to offset the cost reduction, a 

clearly impermissible result. 

C . The Carriers' Argument That Agency Action On The Issue 
of the Effect of the Acquisition Premium Would Constitute 
Inappropriate Retroactive Regulation Or Is Otherwise 
Foreclosed By Board .Action In Other Merger Cases Is 
Flatly Inconsistent With the Board's Rulings In This Case 

In their Rebuttal, NS and CSX also argue that making any change in the 

Board's policies or procedures on this issue would constitute impermissible 

retroactive relicL and should appropriately be considered, if at all, in a 

rulemaking or other ex parte proceeding. CSX/NS-176, p. P-l 10 and Appendix 

A, p. P-740 and pp. P-752-754). But such a contention flies in the face of what 

the Board has already ruled in this case. The issue of the acquisition premium 

and its effect was raised in this proceeding almost immediately after the filing of 

the .Application, and again when the Applicants sought approval of their voting 

trust to acquire Conrail, in cash, before the Board s flnal appro al of the 

transaction could be obtained at the end of the proceeding. Decision No. 4, 

served Mav 2. 1997. at 3. It was not until after that date that CSX and NS spent 

most of the money they expended lo purchase the remainder of Conrail and place 

their shares in a Board-approved voting trust. Given the Board's Decision No. 4, 

the Applicants" '"retroactiv ity" argument is simply wrong: the Applicants cannot 
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contend that the issue was premature when first raised, but now would be too late 

to laise it. Moreover, in view of Decision No. 4. the Applicants cannot claim that 

they acted in "reliance" upon the Board's "longstanding rules and precedent." see 

CSX/NS-176. Appendix A. p. P-740. It is incumbent upon the Board to follow 

thriiugh on the commitment that it made in Decision No. 4. and to adjudicate this 

issue now The carriers' "retroactivit}"' argument should thus be squarely 

rejected. 

Related to their "retroactiv ity" argument is the argument that the Board has 

in past railroad mergers permitted the carriers involved in those mergers to 

adjust their property accounts to reflect the acquisition cost of the assets involved 

in the merger. See. CSX/NS-176. Appendix A. p. P-742-743. That argument is 

unavailing. The issue of the proper treatment of the acquisition cost was not 

litigated in those cases, because the premiuirr was not nearly as alarmingly 

signiflcant as in this ca.se. and the resulting effects not nearly as large. Those 

precedents therefore cannot, and should not. be binding. 

D. The Agency's Decision in Ex Parte 483 Does Not Require 
the Board to Utilize the .Acquisition Premium in this 
Transaction for Revenue Adequacy Purposes, and Does Not 
Address the Matter of the Use of the .Acquisition Premium 
in Calculating the Juri.sdictional Threshold At All 

In its decision in Ex Parte 483. Railroad Revenue Adecfuacy - 1988 

Dctcniiiiunioii. 6 I.C.C.2d 933 (1990) aff'd suh nom Association of American 

Railroads v. ICC. 978 F.2d 737 (D.C. Cir. 1992). the Interstate Commerce 

Commission ruled that acquisition cost should ordinarily be used to determine the 

revenue adequacy of rail carriers. The carriers in this case rely greafly on that 

decision, but the text of the decision indicates that the decision itself is 

significantly less broad than the carriers have argued. 
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First of all, the decision itself clearly states that, in accepting acquisition 

cost in determining the revenue adequacy of the BN and the CNW in that case, 

the agency •'doles] not mean to suggest the sale price of r iil assets as a substitute 

of old book value in every case." The ICC specifically stated that it would be 

driven by what is the most "'reasonable valuation in each particular case." 6 

I.C.C.2d at 941. These parties have shown, both in this Brief and in their 

Comments, why the use of acquisition cost w ould not be reasonable in this case. 

NS and CSX attempt to dismiss the ICC's careful limitation on its decision by 

arguing that the agency was limiting itself to situations in which the acquisition 

cost might not be appropriate because the purchase price might be below, and not 

above, book value. See CSX/NS-176. Appendix A. p. P-744. But it is clear from 

the text of the decision that the agency's reference to situations in which 

acquisition cost was below book value was illustrative only, and drd not and does 

not limit the agency's discretion here. 

Moreover, the agency's decision in Ex Parte 483. by its terms, has nothing 

to say regarding the use of the acquisition premium in calculating the 

jurisdictional threshold. It simply makes no .sense for a rate that is yesterday 

w ithin the Board' jurisdiction, to today fall outside of the Board's jurisdiction, 

not on the basis of any increased costs that are actually experienced by the 

carriers, such as the increased cost of fuel or labor, but on the basis of the 

accounting treatment o* the purcha.se price. 

I I I . CONCLUSION 

The Board is respectfully requested to condition this transaction as 

requested by the parties to this Brief in their Corrmients dated October 21. 1997 

and any supplemental comments. 

Respectfully submitted, 
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VERIflEO STATEMENT OF 
WILL lAM W . WHITEHURST , JR . 

Hy nare is uniiain W. Whitehurst. J r . (am an econo­

mist and am President of L . E . Peatiody 4 Associates, Inc . . an 

econo.,ic consuUing f, rm sp^c^alUing in ra i l transportation 

matters. Our firm's offices are located at 8200 Professional 

Place, landover. Maryland 20785. A sumfl>ary of my professional 

qualif ications is set forth in Appendix A to this Verified State-

ment. 

I . INTRODUCTION 

r have been asKed by a coalit ion of shipper organiza-

t ions l / to review and comment on the issues and questions 

regarding railroad accounting and costing ttiat -tre posed in the 

Discussion Memorandum ( the "DM") issued by the Railroad 

Accounting Principles Board (the "Board") or. January 31 . 1986. 

Spec i f i ca l ly . I have been astced to focus on those issues and 

questions in the context of four of tne regulatory purposes to 

which they pertain: revenue adequacy, maximun rates, the 

- jur isdict ional threshold." and the ra i l cost adjustment 

1/ These shipper organizations, the combined nemberships of 
which tot. 1 morS than 2.000 shippers, are the ^ " ' ^ ^ i ^ ' ; . ^ . ' ^ ^ , ' ' 
I s loc ia t ion . the Consumer Owned Power Coa Uion t e ter Coal 
n i ^ U " ; t^.^ConJeren^e. t^rEd^son ^ - t r i c Institute. The 
F e r t i l i z e r Inst i tute , the Natic-al Coal ^ ^ ' °" • !^* , ; ' / -
•nSustrfal Transportation league, and the western Coal T r . f f i 

ional 
c 

League 
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C a p i t a l c o s t s are the amounts that a yoing concern must 

pay (or se t a s i d e f o r ) i t s i n v e s t o r s In r e t u r n for the use of 

t h e i r „,oney. As s u c h , c - p i t a l c o s t s are c o s t s of doing b u s i n e s s 

t h a t , l i k e o p e r a t i n g c o s t s , most oe covered Oy revenues in the 

lo rg run i f the f i rm i s to s u r v i v e . For a c a p i t a l - i n t e n s i v e 

indus t ry such as the r a i l r o a d i n d u s t r y , c a p i t a l c o s t s are a major 

component of the c o s t of doing b u s i n e s s . The e s t a b l i s h m e n t of 

sound p r i n c i p l e s to govern t h e i r d e t e r m i n a t i o n i s t h e r e f o r e among 

the most important t a s k s f a c i n g t h e B o a r d . I t i s in t h i s area 

that the B o a r d ' s " c o n s t r a i n t s " of a c c u r a c y , v e r i f i a p n i t y and 

p r a c t i c a l i t y w i l l meet t h e i r s t e r n e s t t e s t . 

The use of equ i ty f i n a n c i n g l e a d s to d i f f i c u l t i e s of 

measurement ( s i n c e the c o s t of e q u i t y , u n l i k e the cost of debt 

and p r e f e r r e d s t o c k , cannot be d i r e c t l y o b s e r v e d ) . A d d i t i o n a l l y . 

1t r a i s e s i s s u e s r e g a r d i n g the proper weight of the cost of debt 

and p r e f e r r e d s tock and the c o s t of e q u i t y wnen a to ta l cost of 

c a p i t a l i s to be u s e d . And f i n a l l y , the i n t r o d u c t i o n of deferred 

t a x e s , which are in e s s e n c e i n t e r e s t - f r e e loans from the federal 

government, nust be addressed in some f a s h i o n to avoid overs ta t ing 

the ac tua l c o s t to a r a i l r o a d of the c a p i t a l i n v e s t e d in i t . 

Re la ted I s s u e 2 A : For each r e g u l a t o r y p u r p o s e . 
shou ld the c a p i t a l a s s e t base and 
d e p r e c i a t i o n expense p o r t i o n of c a p i t a l 
c o s t s o<> measureo on a h i s t o r i c a l cost or 
a c u r r e n t c o s t bas i s? 

H i s t o r i c a l c o s t s shou ld be used for a l l regula tory p.;r. 

poses s i . i c e h . s t o r i c a l c o s t s bes t ..eet the account ing c r . t e n a of 

v e r i f i a b i l i t y . r e l e v a n c y and a c c u r a c y . [n c o n t r a s t , the conc-: ,rs 

and p r i n c i p l e s under ly ing jhc e s t a h I ishment of a p p r o p r i a c * 
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current cost standards are complex and subject to considerable 

disagreement^/. It would not be appropriate for an agency such 

as the Interstate Commerce Commission to grapple with this 

complex issue. Nor do I think the Board could resolve a l l of the 

problems raised in determining "current" costs so as to result in 

the accurate and verif iable determination of such costs. 

Historical costs represent a firm, tested and accurate 

foundation on which to develop a l l of the necessary information 

needed for various regulatory purposes. The use of historical 

costs in the revenue adequacy calculation is appropriate since 

the financial community uses an historical cost asset base to 

evaluate the financial v iabi l i ty of a l l industries, including 

ra i lroads , which evaluation directly affects their finanoing 

abi l i ty and the related cost thereof. For maximum rate purposes, 

i f stand-alone costs for a hypothetical new railroad are at 

Issue, a replacement asset value would be used. For detailed 

costing purposes, i t is clear that the actual, historical 

movement costs snould be considered. As previously noted, for 

jurisdict ional threshold purposes, the Staggers Act mandates use 

of historical costs. For ra i l cost adjustment factor purposes, 

h is tor ical costs must also be used in order to maintain 

consistency with the rest of the accounting process. 

As discussed in response to Related Issue 3.2. below, 

i ' tne railroads' investment bases were to be valued on a current 

cost basis a real cost of capital return would have to be used In 

_ / There are a numocr of methodologies for determining cu'"rent 
costs anc various ways of calculating that cost within the same 
nietnodo 1 ogy . 
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o r d e r t o a v o i d a d o u b l e - c o u n t o f i n f l a t i o n a r y e f f e c t s and 

consequen t o v e r - r e c o v e r y o f c a p i t a l c o s t s . Wh i l e i n t h e o r y the 

c u r r e n t c o s t / r e a l r e t u r n a p p r o a c h , i f p r o p e r l y a p p l i e d , shou ld 

p roduce the same c a p i t a l c o s t r e c o v e r y ( i . e . , a cash s t ream w i t h 

t h e same d i s c o u n t e d p r e s e n t v a l u e ) as t h e p r e f e r r e d h i s t o r i c a l 

c o s t / n o m i n a l r e t u r n a p p r o a c h , i t r e q u i r e s two a d d i t i o n a l 

a n a l y t i c a l s t e p s d e t e r m i n a t i o n of t h e i n v e s t m e n t base ' s 

c u r r e n t v a l u e , and e s t i m a t i o n o f t h e r e a l c o s t o f c a p i t a l - - each 

of wh ich r e q u i r e s s u b s t a n t i a l doses of s u b j e c t i v e j u d g m e n t , 

i n e v i t a b l y l e a d i n g t o s u b s t a n t i a l d i s a g r e e m e n t s , even among 

e x p e r t s . S ince t h e c u r r e n t v a l u e / r e a l r e t u r n a n a l y s i s must De 

performet^ p s r f e c t l y t o y i e l d t h e same r e s u l t s as a re a l ready 

a v a i l a b l e d i r e c t l y f r om t h e h i s t o r i c a l c o s t / n o m i n a l r e t u r n 

a p p r o a c h , t h e h i s t o r i c a l c o s t / n o m i n a l r e t u r n approach i s c l e a r l y 

t h e p r e f e r r e d a l t e r n a t i v e . 

Branko T e r z i c , Commiss ione r on t h e W i s c o n s i n P u b l i c 

S e r v i c e Commiss ion , t e s t i f y i n g b e f o r e t h e Senate T r a n s p o r t a t i o n 

S u b c o m n i t t e e on F e b r u a r y 2 1 , 1986 , on b e h a l f Of t h e N a t i o n a l 

A s s o c i a t i o n of R e g u l a t o r y u t i l i t y Commiss ione rs (NARUC) i n d i c a t e d 

t h a t r e g u l a t o r y u t i l i t y c o m m i s s i o n s t h a t have expe r' 'mented w i t n 

v a r i o u s C u r r e n t c o s t app roaches have d i s c a r d e d t h e m . He s t a t e d : 

F a i r va lue t y p e r a t e bases haCve] been 
d i s c a r d e d i n p r a c t i c e by e v e r y s t a t e 
commiss ion [ w h e r e ] I have p r a c t i c e d i n 20 
[ y e a r s ] . You do n o t need t h e m . Wal l S t r e e t 
does not need t h e m . 

We r e g u l a t e e l e c t r i c u t i l i t i e s i n W i s c o n s i n 
on an o r i g i n a l c o s t --ate b a s e . We g i v e them 
t h e a c t u a l d e b t c o s t . We g i v e them a r e t u r n 
or e q u i t y . The r e s u l t has been i n W i s c o n s i n , 
W iscons in e l e c t n c comcames a r e a l l AAA bond 
r a t e d . W i s c o n s i n o ^ c c c ' - i c company s toc< is 
s e l l i n g at pre' i i iunis ahove boox valu<». Wal l 
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r f l J * ^ ^ ^ * ' ' ' '̂ '̂'̂  '"^"^ Wisconsin 
'"̂ e 1̂ which we regulati 

i:t.ry/,y.:::'' 
In summary, h is tor ica l costs should be firmly -stab-

lished 'or determining th. capital asset base and related 

depreciation expense because historical cost best f i t s a l l of the 

requirements related to generally accepted accounting 4nd 

regulatory principle , , financial community acceptance and conmon 

acceptance. 

In determining the historical investment base of a 

Class I carr ier for revenue adequacy purposes, the ICC currently 

allows inclusion of assets (other leased l ines) which are not 

owned, hut leased by the ra i l entity and are nc' included on its 

balance sheet. Under this ICC practice, railroads are allowed to 

«arn a return on the leased property that they do net own. i 

recommend that a principle be Identified which accounts for 

property leases following GAAP. 

In addition, the present ICC revenue adequacy 

computation of the .nvestment base makes an adjustment for ICC 

Property Account 80 - Other Elements of Investment. The purpose 

of the ICC adjustment is to force the property account portion of 

the balance sneet to equal the carr iers ' property valuation 

records. However, the ICC computation, as presently pe.'formed. 

is inconsistent because it takes into account only the debit 

portion of Account 80. The asset base should exclude both :leb,cs 

and c rediCS •n Account 80 . 
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ha« read the foregoing atatement. knowa the contenta th«>raof and that th« 

•ame arc tcue as atated. 

itilliaa W. Whitehurt, Jr. 
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to Mfore M this day 
of ••. •" ; , 1986 
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STB FD 33388 2-23-98 E 185899 



JERROLD NADLER 

AASMINGT;". • • 

244« RAV80RS Buil^iNo 

WASMtfGTON DC 3W,^b 

•HlCTOfFI''t 
H£.^:MST,^tET 

bUiTE 910 

N £ * VOBK NV I00'3 

-mCT CWFiCE 

Co!igrcss of tin Bnitrb States 
li)ousr of iAfurfsrntatit'fs 

Hiliislungton DiC 20ol5 

J JDICIAKV COMMtTTEl 

suecoMMir'Ets 

COMMCHClAL ANO 
AOMINISTnATIVf LAA 

CONSTITUTION 

> RANSPORTATION AND 
'\tRASTRUCTURE COMMITTEE 

•^oecOMMITTEfS 

RAILROADS 

-•A t TBAN5.<mTATtON 

RE JIONML WHIP 

Februa-y 23, 1998 

By Hand Delivery 

Mr. Vemon A. Williams 
Secretary 
Surface Transportatioii Board 
1925 K Street 
Washington, D C 20423-0001 

Dear Secretary Williams: 

Enclosed for filing please find an original and 25 copies of our (Jerrold Nadler Et Al) Brief 
concerning docket #33388 Additionally you will find a 3.5" disk containing the text ofthe brief. 

If you have any Question please feel free to contact me. 

Thank you. 

Jerrold Nadler 
Member of Congress 



JFRROiPNADlFR 

;4aB RAv6uf l \ BUiLDiNG 
WASHINGTON OC ?051S 

DtSTRICT OFFICE 
n BEACHSTPtt 
SUITE *> •,,> 
NEW OSK NV lOOn 
t2l2t 334 a w 

ov»>rmcT OFF tct 
S32 NEPTUNE AVENUE 
BROOKLYN NV iU24 
fT'8> 373 3198 

W«b http Vkvyv* hoi.i« gov nafllar 

Congress oi the Unitcb States 
lt)ousf of lAtpvfstntatilJcs 

Sill.isliington, OC 205lo 

JUDICIARY C0MN4ITTEE 

SUBCOMM'TTEES 

MMUNG WMMM 

COMMERCIAL AND 
ADMlN'STBATtvE L A « 

CONSTITUTION 

TRANSPORTATION AND 
INFRASTRUCTURE COMMITTEE 

SUBCOMMITTEES 

RAILROADS 

SURFACE TRANSPORTATION 

REGIONAL WHIP 

Certificate of Service 

I , Brett Heimov, certify that on February 23. 1998,1 have caused to be served by first-class 
mail a true and correct copy of the attached brief on all parties that have appeared in STB Finance 
Docket no. 33388 

Brett Heimov 

Dated; February 23, 1998 

PKINTSD ON RtCVCaO PAPtR 



BEFORE THE SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

INTER\ HNTION PETITION OF CONGRESSMAN JERROLD NADLER AND 23 
OTHER MEMBERS OF CONGRESS FOR INCLUSION OF A CROSS - HARBOR 

FLOAT OPERATION, THE BAY RIDGE LINE OF THE LONG ISLAND 
RAILROAD. THE NEW YORK CONNECTING RAILROAD, OAK POINT YARD, 
HARLEM RIVER YARD, THE NEW YORK TERMINAL PRODUCE MARKET, 
65TH STREET YARD AND FRESH POND JUNCTION AND THE TRACKAGE 
RIGHTS ON THE NORTHEAST CORRIDOR TO A FULL SERVICE JUT^CTION 

WITH THE PROVIDENCE AND WORCESTER RAILROAD, ALL IN THE JOINT 
FACILITIES RAILROAD AND FOR OPEN ACCESS FOR TRANS-HUDSON 

INTERMODAL SERVICE ON THE NORTHEAST CORRIDOR PROPOSED BY THE 
PETITIONERS AS A CONDITION OF THE ACQUISITION REQUESTED 

BRIEF OF THE CONGRESSIONAL DELEGATION IN SUPPORT OF THE 
INTERVENTION PETITION. 

Jerrold Nadler, Member of Congress 
for ihe Congressional Delegation 

McHUGH & SHERMAN 
John F. McHugh, Esq. 
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THE APPLICATION 

Norfolk Southem Corp. ("NS"), CSX Transportation Corp. ("CSX") and 
Conrail apply for Board approval of a transaction i ' l which NS and CSX will acquire the 
assets of Conrail ("the Application"). If approved, the plan forwarded by the parties 
would have NS and CSX both operate main rail lines into the New York Metropolitan 
area in northem Ne\\ Jersey. Within New Jersey, the terminals and connecting lines 
w ithin the metropolitan ar̂ a will be largely transferred to an entity known as the Conrail 
Shared Assets Operator ("CSAO"). an entity jointly owned by CSX and NS. CSX and 
NS are to have equal access to all customers on the CSAO and joint use of all terminals 
thereon, thus pro\ iding all New Jersey customers, with few exceptions, with direct access 
to both long haul ser\ ices. 

However. CSX is to be given sole ownership and operating control of all 
temiinai and main line trackage located within the New YorK Metropolitan .\rea in 
downstate New York and Connecticut. That area includes the City of New York, all of 
Long Island. Westchester County, and the entire State of Connecticut (hereinafter "the 
Region"). The Region is currently sened via the Hudson Division of Conrail from 
Conrail's yard at Selkirk. N.'^.. which connects in the Bronx with the Northeast Corridor 
and at Poughkeepsie w ith the remains of the New Haven's Maybrook line, which reaches 
New Haven via Danbur\. Due to clearance restrictions, conflicts with passenger 
operations and Conrail's downsizing of terminal facilities within New York City and 
Connecticut, freight hauling capacity on these lines is limited. CSX has stated that it has 
.lo intention of increasing rail ser\ ice in the Region. See Draft Environmental Impact 
Statement ("DEIS"). \ ol. 3A. at CT-2-3 and Vol. 3B, at NY-I5. 

OTHER SERVICES IN THE REGION 

All other rail service east of New York Harbor in New York State and 
Connecticut is currently pro\ ided by feeder lines. The New York Cross Harbor Railroad 
( •^'^•CH") operates a float sen ice across New York Harbor. Its assets are owned both by 
It and the City of New ^ ork. The New York and Atlantic ("NY&A") operates freight 
serv ice on the New York State-owned Long Island Railroad ("LIRR"). connecting at Bay 
n.idge. Brooklyn, with the NYCH. Conrail operates freight service from Fresh Pond Jet., 
Queens, where it connects with the N^'&.A-LIRR to New Haven. C l . From Pelham Bay 
Jet.. Bronx lo New Ha\ en. Conrail operates via trackage rights over Amtrak, Metro-North 
Commuter Railroad ("Metro-North") and lines owned by the Connecticut Department of 
Transportation. The Prov idence and Worcester ("P&W") connects with Conrail at New-
Haven and serves Eastem Connecticut. Rhode Island and Eastem Massachusetts. The 
P&W has negotiated trackage rights limited to carriage of constmction aggregates in unit 
trains to run ov er Conrail lines from New Haven to Fresh Pond. 



All rail services combined handle just 2.8% of the interstate freight 
generated by the New York Metropolitan Region east of the Hudson River. See Exhibit 
D to the Petition. 

CONGRESSIONAL DELEGATION'S DEMANDS 

The Congressional Delegation seeks to condition any approval of the 
Application upon rationalization ofthe Region's rail system to allow the Applicants to 
provide efficient and needed services to the public' Specifically, the Congressional 
Delegation seeks: 

1. Extension ofthe CSAO from Bayonne. N.J. across New York Harbor 
to Bay Ridge by acquisition of car float and rail facilities owned in part by the City of 
New York, pursuant to 49 U.S.C. §§ 10907(c)(1) and 11324(c). 

2. Extension of the CSAO from Bay Ridge to Fresh Pond Jet., Queens 
County, N.Y. by the granting of overhead trackage rights on tracks owned by the State of 
New York, LIRR, pursuant to 49 U.S.C. §11102 and 11324(c). 

3. Transfer to the CSAO of the Conrail line from Fresh Pond Jet., Queens 
to Pelham Bay, Bronx pursuant to 49 U.S.C. §10907(c)(l). 

4. Extension of the CSAO from Oak Point Yard, Bronx County to Harlem 
River Yard, Bronx pursuant to 49 U.S.C. §§ 10907(c)(1) and 11324(c). 

5. Extension of the CSAO to a point in Connecticut where it may connect 
directly with the full freight services of the P&W via trackage rights on Amtrak's 
Northeast Corridor, owned by New York State's Metro-North and by the Connecticut 
Department of Transportation, pursuant to 49 U.S.C. §§IC907(c)(l) and 11324(c). 

6. Reserving to Amtrak as the owner or designated operator of the 
Northeast Corridor, the right to negotiate with any responsible operator, including but not 
limited to the .Applicants, to provide intermodal or other direct freight service on the 
Northeast Corridor, which service must include but need not be limited to service through 
the Hudson and East River tunnels of Amtrak. as a specific exception to the exclusivity of 
anv rights to operate on the Corridor granted to the Applicants; and the granting to the 
State of New York the right to designate a second operator of services on the Hudson 
Division from Selkirk. N.^•. to Oak Point Yard, Bronx, nursuant to 49 U.S.C. 
§§10907(c)(l)and 11324(c). 

The Congressional Delegation has filed its petition pursuant to 49 U.S.C. 
§11324(c) to require the Board to condition its approval of the Application on the 

' I hc Congressional Delegation s demand has evolved since the filing of the Petition due to the receipt cf 
additional intomiation and by the tact that the State and Municipal authorities have joined in the Petition. 



Applicants' accomplishing this rationalization. The Congressional Delegation has also 
invoked the provisions of 49 U.S.C. §11102 to require joint use of tenninal facilities, 
including main line trackage, owned by the various rail carriers in question, subject to 
reasonable terms and conditions. Finally, to the extent that this Petition would require the 
Board to order the sale of rail assets and operating rights from one carrier to another, the 
Congressional Delegation has invoked the Board's power', under 49 U.S.C. § 10907(c)(1). 
The NY&A and the NYCH. each affected by the Congressional Delegation's Petition, 
have been duly serv ed and have appeared in this proceeding. 

Preliminary Statement 

This is a case of first impression. It is the first proposed transaction 
which seeks to break up a monopoly and replace one carrier with two. Neither the Board 
nor its predecessor. ICC. has ever been faced with a transaction where two carriers seek 
to control all of the rail facilities, but refuse to provide adequate service over those 
facilities, for a region containing ten percent of the nation's population. It is submitted 
that the transaction violates the Applicants' common carrier obligations under 49 U.S.C. 
§11 lOI. No such transaction can be in the "public interest." The transection will cause 
further deterioration in the Region's air quality and further economic dislocation. The 
Applicants seek to impose substantial environmental degradation within areas of the 
Region with large minority populations, which areas are already suffering tremendous 
rates of disease related to excessive levels of air pollution. Such environmental 
degradation violates strong public policy and is not in the public interest. The 
Applicants' plan will result in no material improvement in transportation in the Region 
which would justify the permanent reduction in transportation options, economic 
opportunities and environmental quality to be expected. 

The relief demanded by the Congressional Delegation is the only way the 
transaction can be shaped to avoid gross environmental and social-economic harm to the 
populace ofthe Region. The relief demanded will also enhance the long term viability of 
the Applicants. The relief demanded would therefore benefit the public. 

FACTS 

THE REGION'S RELEVANT CHARACTERISTICS 

The entire Region is within an air quality non-attainment area and -s the 
sub ject of a State Implementation Plan required by the Clean Air Act. See DEIS, Vol. 3B 
at NY-45-46 But that statement does not even begin to tell the tale. Air quality 
problems in ihe Region exceed not only levels of comfort, but levels of safety as well. 

f hrte-fifths of all truck tralTic entering or leaving the Region must pass 
through the Bronx The Bronx has the highest rates of respiratory disease and related 
mortality attributaile to air quality in the United States. Stephanie Pinto, Executive 
Director of the Council Health Center in Washington Heights, a neighborhood straddling 



the eastem approach to the George Washington Bridge, reviewed a 1993 New York City 
study of health problems in detail. See Certification of Stephanie Pinto dated 1/12/98, 
Rebuttal Statements Submitted on Behalf of the Congressional Delegation, at 19. She 
traced the juxtaposition of areas with tremendous rates of respiratory disease to the major 
track routes through the City. She stated: 

It is to be noted that all of these neighborhoods have exceedingly 
high track traffic. Central West Harlem, East Harlem and 
Washington Heights are located in both the Manhattan nortb'south 
tnck routes, of Amsterdam Avenue, St. Nicholas Avenue, 
Broadway, ^irst '.nd Second Avenues. Washington Heights and 
West Harlem are located in or near the east/west routes of the 
George Wasnington Bridge, which becomes the Cross Bronx 
Expressway in the Bronx. In the Bronx, the Cross Bronx 
Expressway cuts through .Moms Heights/Tremont, the Deegan 
Expressway cuts through Morris Heights and Highbridge, and the 
Bruckner Expressway (Route 1-278 and 1-895) cuts through or is 
near the Mott Haven/Hunts Point neighborhoods in the Bronx. 

Pinto Certification, supra. Rebuttal Statements at 19. She then listed the 1993 statistics 
(the latest figures available) for respiratory disease, neighborhood by neighborhood, 
along these routes. In each case, the rates of respiratory disease of all kinds exceeded 
City norms by substantial amounts. liL 

The Petition, at 8. documents the direct link between pollution from tracks 
and resr'iratorv' disease. See. e.g., " \sthma Common and on Rise in the Crowded South 
Bronx," The New York Times. 9/5/95 (Petition Exh. E); "An Association Between Air 
Pollution and Mortality in Six US Cities." New England Joumal of Medicine. 12/9/93 
(Petition Exh. F); "Nitrogen Dioxide From Gas Stoves or Traffic Fumes Raises Risk of 
Allergy-lnduceu Asthma Attack." Report of th? American ] ung As.sociation. 3/20/97 
(Petition Exh. F); "American Lung Association Fact Sheet-Outside Air Pollution" 
(Petition Exh. F). It must be noted i.i reviewing this material that there are no coal-
buming electrical generating plants in the vicinity of the neighbomoods in question; thus, 
all respiratory problems can be traced, according to this research, to vehicle emissions. 
The Petition presents ev idence that the conditions reviewed in detail by Ms. Pinto have in 
fact worsened substantially since the 1993 study she relied upon; 

Doctors here and elsewhere talk about an emerging epidemic of 
asthma in the South Bronx, pointing to hospitalization rates as high 
as !7 3 per 1.000 people and death rates as high as 11 per 
100,000. Both rates are eight times the national average, and the 
sample rate among children is 8.3%, twice the rate across the 
countrv'. (emphasis added) 



"Asthma Common and on Rise in the Crowded South Bronx," The New York Times, 

supra. 

The neighborhoods reviewed by Ms. Pinto are all largely populated by 
nnnorities. The Bronx is also the poorest county in New York State. The average family 
income in the Bronx is $19,881, as compared with a national average of $31,241. The 
unemployment rate in the Bronx is 9.8%. among the highest in the nation; 46.97% ofthe 
children in the Bronx live below national poverty levels. See Comments of Jerrold 
Nadler and 23 other Members of Congress on the Draft Environmental Impact Statement, 
at 6 (hereinafter "DEIS Comments"). 

Twenty million people inhabit the Region, all of which is East of the 
Hudson River. This Region generates 142 million tons of freight per year, 98 million 
tons of which is rail-appropriate due to the type of freight in question and the distance 
traveled. See Certification of William B. Galligan dated 1/12/98, Rebuttal Statements at 
12. Yet. less than 3% of that is currently travelling by rail. Of all freight entenng 
northem New Jersey, two-thirds is bound for the Region. Petition at 8 The down-state 
New York portion j f the Region alone has the nation's largest domestic product (see 
DEIS Comments al 3). a domestic product that is equal to that of Australia and New 
Zealand combined. 

THE ORIGIN OF CURRENT CONDITIONS 

Numerous studies commissioned by govemmental authorities in New 
\'ork and New England hav e established that a mass exodus of manufacturing activity 
immediately followed the termination of rail services to the Region in 1968. Petition at 
5-6 and Exhibit A. In that year the Penn Central Railroad was required to take over the 
New Haven Railroad. It closed the cross harbor rail car float service then operated by the 
New Haven between ils line at Bay Ridge, Brooklyn and the fonner Pennsylvania RR 
facilities at Greenville in Bayonne. N.J. At the time they were shut down, these floats 
had been handling 367 cars per day across New York Harbor. Petition at 4-5. The 
economic consequences of this loss of rail service were extreme and immediate. 
Between 1968. when Penn Central took over the car floats and temiinated that service, 
and 1976, the City of New York lost 342.000 manufacturing jobs, one-third of all such 
jobs existing in the City in 1967. During that same period, the nation saw an 18.7% 
increase in manufacturing-related employment.' 

No factor can explain the enormity of the City's employment losses 
among industrial, warehouse, wholesale, harbor and other blue collar workers other than 
the degradation, and then the tennination, of quality rail freight services to the City's 
fremht users, who were, in fact, using those services up to the day they were terminated 

• A O. SuUheiger Jr.. ' Job (irowth .Since 1976 is Mostly in Manhattan," The New York Times. Oct. 6. 
1981. p. B3. The loss for all blue collar workers w as over 600.000 jobs. The manufacturing job losses are 
traced in the Bureau of Labor Statistics Data, See Exhibit A to the Petition, 



by the carriers. Their only altemative was to ship goods by truck, or move out of the area. 
New York City's job losses were in marked contrast to the national trend. New York 
City's losses in such employment have, since these events, generally continued as a 
multiple of losses anywhere else in the I'nited States, and truck traffic in the same time 
period has grown dramatically. Indeed, while the Northeast has largely recovered from 
the job losses of the early 9()'s, New York s recovery lags way behind. See Petition at 6, 
Exhibit A. History has. thus, demonstrated that trucks can not support a diverse economy 
in the Region. Since rail service was withdrawn, blue collar employment has 
substantiallv lessened, creating an abnomially white collar economy. Tracks are more 
expensive than raii serv ice. panicularly for commodities which are better suited to rail 
shipment, such as flour, lumber, plastics, garbage and paper, as a few examples. Users of 
such commodities which can do so continue to flee the Region. Indeed, The New York 
Times ilue to newsprint delivery problems, is now printed largely in New Jersey. 

From slortly after the creation of Conrail in 1976 to date, only one car 
float operator remainf d in the harbor, operating the floats from Brooklyn to Greenville. 
Now the N\'CH, that survivor uses the remains of the New York Dock and Bush 
Temiinai railways which once served the Brooklyn waterfront. It handles 10 to 15 cars 
per day according to Robert Crawford, NYCH President. See CRTS Update No. 07-42 
7 23/97 (repnnt of a New ^'ork Times article). Exhibit A hereto, at p. 2. Due to its 
chronic under-capitali/ation, NYCH is dependent on govemmental funding for all 
improvements. It is presently seeking S3.9 million from a $4.75 million improvement 
program. CRTS L'pdate No, 12-1-3, 12 2 97, Exhibit B hereto. While this is supposed to 
increase the capacity ofthe railroad from 35,000 cars per year to 75,000, the railroad's 
current traffic base is in the hundreds of cars per year and not in the thousands. 
Therefore, the line cannot realistically be expected to utilize that increased level of 
capacity. In any case, the operator has only been able to raise $2.5 million so far in a 
penny-stock otfering. See CRTS Update No 02-37, Exhibit C hereto. 

NYCH has filed a lawsuit in the Eastem District of New York, claiming 
that Conrail impemiissibly rerouted float-bound traffic via Selkirk by changing shippers' 
routing instructions on waybills. It also claims that Conrail denied it service at the 
N"\'CH"s interchanges, and took other actions that were hamiful to N^'CH's business. 
See Exhibit .\ hereto. These predatory practices, it claims, have contributed to its 
precarious financial condition. NYCH is extremely sensitive to diversions of even small 
amounts of iratfic due to its financial instability. Conrail serves both sides ofthe Harbor 
b\ rail. Yet it has apparently been reluctant to share traffic with NYCH over the float, 
even though any traffic moving via the float would move to and from the Region via 
Conrail's long haul serv ices. If the Application is approved. CSX will have even less 
incentiv e to treat N^'CH fairly since N"\'CH will connect with both NS and CSX in New 
Jersey. Thus, it can be expected that CSX. which will have a monopoly over the 
w estbound Selkirk route, will use its control of access to the NYCH from the Bronx and 
New England to disfav or the viability of that route rather than risk the loss of customers 
who might choose to utilize NS for the west-side long haul. Without access to such 
traffic, the NYCH can not survive. 



Recent studies by the New York City Economic Development Corporation 
have detemiined that the efficient operation of the float service could divert 14.4 million 
tons of freight from the highw ay to the rail systems of the Applicants by the year 2020. 
See Mercer Management Consulting. Intennodal Goods Movement Study, New York 
City Rail Freight Access, Executive Summary, at IV-4; Galligan Certification, supra. 
Rebuttal Statements at 14. Roughly 4.2 million tons, or 42,000 cars per year, would use 
float service immediately if it were realistically available. This is in marked contrast to 
the approximately 4,500 cars presently being handled by the NYCH annually. These 
results can not be achieved if the NYCH is effectively blockaded from the Bronx, 
Westchester and New England traffic by CSX's control of the line from Fresh Pond to 
Pelham Bay Jet. At present, NYCH is handling only about 10% of the traffic it could 
nandle i f properly maintained. It is therefore not providing service to a majority of the 
shippers which would use the line. Conrail is handling only 2.8% of all freight in the 
Region. Thus, neither carrier is fulfilling its common carrier obligations. 

APPLICANTS' PROPOSAL 

In the face of this history, the Applicants deem service by track an 
adequate answer to their refusal of serv ice. Indeed, CSX states that it fully intends to 
continue to limit its serv ice to the Region to Conrail's present one train a day. See DEIS 
Vol. 3B at NY-15. Applicants state that they intend to increase their market share in the 
Region by drayage from their New Jersey terminals By their own estimates, this will 
place well over 1,000 additional tracks per day on the most congested highways in the 
nation. These highways run through poor, minority neighborhoods that already have the 
highest rates of respiratory diseasi. in the nation due to excessive track traffic. Applicants 
make no representation that such traffic will create any offsetting public benefit within 
tiie Region. Absent revitalized rail freight services, the dependence on tracks is 

The 1)I;IS stales that the .Applicants w ill increase truck movements at northem New Jersey intermodal 
terminals by 670 at Hlizabeth t-Rail. 100 at Port Side. 354 at l.iule Ferry, and 156 at South Kearny, for 
total increase in such traffic of 1.280 See DEIS. Vol. .^B. NJ-14-17. About 68% of all intermodal freight 
grounded in New Jersey terminals is bound for points in the Region, "The NY "NJ Circumferential 
Corridor." Report ofthe I'oH Authority of NV & NJ. June 1991, at 8 (Petition, Exh. H). Twenty-five 
percent of this fic w ill movt in lull trailers directly to or from a shipper. As the w est of the Hudson 
market is well served by rail ser\ ices now. ii must be assumed that much of the increase will be for east of 
the Hudson and that the .Applicants w ill target the traffic which arrives now by truck from points in the 
south 

.About .M).()00 trucks per day cross the George V. ashm .̂ton Bridge and 20.000 cross the Tappan 
/ee Bridge (see Exhibit A to DEIS Comments) and about one-third of this total is to or from Westchester 
and New England .All of this traffic has the option of av oiding the congestion of the Bronx, and most 
through-traffic from Connecticut and points north does so by using the Tappan Zee and 1-287 to move 
south and west. However, any traffic going to New Jersey rail terminals must use the George Washington 
Bridge and access routes through the Bronx i hus. it can be assumed that at least tw o-fifths of any traffic 
liivertcd from truck haulage will he diverted from the Tappan Zee Bridge route to the Bronx, worsenmg 
congestion and air quality there. 



pemianent; thus the environmental and economic consequences will be permanent as 
well. 

PUBLIC BENEFIT FROM THE DELEGATIONS' CONDITIONS 

.\ 1993 study by Transmode Consultants detemiined that a TOFC 
shipment delivered to a New York City location from an intermodal tenninal located 
w ithin New \'ork City w ould cost $109.00 less than a shipment recen ed via double stack 
service through a New Jersey lenninai and then trucked across. This study was 
commissioned by the NYS Department of Transportation to estimate traffic that would be 
generated by the proposed Oak Point Link. See Oak Point Link, Freight Market 
Potential. Task 2 Report. N'S S Department of Transportation by Transmode Consultants, 
1993 at 2-8; Petition at 1 i . Exhibit M. The Oak Point Link would allow large rail cars 
and conventional TOFC to reach the Harlem River Yard and destinations on Long Island, 
including Brooklyn ard Queens. Transmode found that with such a cost advantage, 
intemiodal services temiinating east ofthe Hudson could attract up to 600,000 trailers per 
year from the highway system, saving shippers roughly $65.4 million annually. Using 
the estimates more recently derived by Mercer Management, i.e. that 14.4 million tons of 
freight including, but not limited 'o. intermodal freight, would be attracted to an 
improved float senice (see Galligan Certification, supra. Rebuttal Statements at 13) 
shippers east ofthe Hud.son could save over $89 million in shipping costs every year i f 
the Congressional Delegation's conditions are adopted. Also, according to Mercer 
Management's 1997 report, using the floats would lower the cost of transporting a rail-car 
load from a typical mid-Atlantic region origin to a destination on geographic Long Island 
by $5.08 per ton. liL 

Transmode concluded in its Report that the known taxpayer costs of 
moving a truck from "-̂ ramey. N.J. to locations in this area, less the tolls and fees paid by 
the truck, ranged from $183.23 for the Bronx, to $437.13 for Deer Park, Long Island. See 
Petition at 14-15, Exhibit N at 5-12. These costs did ncl include the costs to society from 
adverse environmental effects, such as the cost of time lost to disease and the cost of 
treating that disease, all of which are attributable in substantial part to tbe presence of 
large numbers of heavy trucks on area roads. Therefore, in addition to the savings to 
shippers and to the carriers, the savings to the taxpayer from the creation of a 
comprehensive and efficient rail system would be tremendous. These figures and the 
conclusions to be derived from them have not been challenged on this record. These facts 
indicate that the env ironmental conseq"»"nces here in issue are substantial. 

Also, since all land-fills in the Region must be closed within the next few 
vears. a growing and tremendous volume of municipal solid waste tralTic will be moving 
trom the Region, pnmanly to land-fills in Virginia. Due to unreliability, the floats as 
presently operated hav e not been able to attract and hold this traffic. Because the Conrail 
serv ice via Fresh Pond does not have sufficient capacity to handle this traffic efficiently 
either, the \ Y & . \ has entered into agreements with the Queens Borough President and 
Metro-North not to handle any such traffic for at least a five-year period. Thus, due to 

8 



both Conrail's refusal to provide adequate service and NYCH's inability to do so. 
V irtually all waste traffic generated on Long Island must be handled by highway. Such 
traffic generated in the Bronx must move south v ia Selkirk, a detour of over three 
hundred miles (see Petition at 10), or by truck. 

It is apparent ti?at the Application is not designed to. nor will it, provide 
essential service to New ^•ork City. Long Island. Westchester or Connecticut. Despite 
the historically proven fact that trucks cannot substitute for rail services in this Region 
due to extraordinary cost and unacceptable environmental consequences, the .Applicants' 
plan relies entirely upon increased drayage from intemiodal temiinals in New Jersey, 
pnmarilv through the already over-burdened Bronx and over the George Washington 
Bridge, as its only means of serv ing the Region. 

ARGU.MENT 

Point I 

THE APPLICATION IS NOT IN THE PUBLIC INTEREST 

The plan encompassed by the Application at issue is not in the public interest 
because it vvill effectively deny 98 million tons of freight annually access to efficient rail 
transportation. Not only vvill this anomaly affect the Region, it will affect the rail market 
share nation-w ide, substantially decreasing the efficiency of the national transportation 
system. The .Application proposes to give CSX a monopoly over all rail lines crossing 
the Hudson River south of .Albany. Norfolk Southeni's serv ices are to end west of the 
River even though their RoadRailer-based intermodal service is the only freight senice 
capable of accessing the Region vvithin the metropolitan area directly by rail, i.e. instead 
of detouring 300 miles to the Selkirk bndge. While the current, pre-exiting situaUon is 
that Conrail has the same monopoly as CSX would have after implementation of the 
transaction, this situation has not worked well for the Region'̂ . Moreover, the transaction 
must be judged as part of a series of transactions which have had a demonstrably 
cumulative effect, and it must be evaluated in light of current and future reality. 

' In Its r-port on the Conrail crisis of 1981 (Recommendations for Northeast Rail Servic .̂ U.S. DOT 
Federal Railroad Administration ? 1 811 the FR.A found that the refusal of the railw ays to serve the 
Northeastern remunal area complicated efforts to improve rail service' 

The reluctance of profitable railroads to accept entrepreneurial responsibility for terminal 
operations adjacent to the Corridor, between Wilmington. Delaware and the New York-
New Jersey port area, has been an impediment to transferring these operations. 



The New York metropolitan region, primarily east ofthe Hudson River, is facing 
a current crisis in freight handling. Less than 2.8% of all freignt is presently shipped by 
rail; the remaining 97.2"o travels by track. Yet the Region's highway are overcrowded, 
and there is no room for expansion. Because ofthe extraordinarv number of tracks on the 
roads, the Region's air quality is among the worst in the nation. Respiratory disease and 
mortality rates in the Bronx are 8 times national nomis. The cost to the public, in addition 
to the direct costs to the shippers of this extremely inefficient system, is extraordinary. 
See reference to Transmode Reports, supra. 

In 2002 the City's major landfill will close. That will instantly place five 
million tons of waste in the transportation market. The first vestiges ofthe loss of landfill 
capacity are already in transit, w ith about one million of the 13 million tons of municipal 
solid waste generated in N>'C annually already moving from the Bronx to points in 
Virginia by rail and track. About six million tons of waste traffic generated by 
commercial firms in the City and on Long Island is also moving. None of that traffic, 
except for a few cars a day from Brooklyn, is moving by rail, due in part to the inability 
of the NY&A and Conrail to handle the traffic efficiently. Thus, waste traffic will 
continue to grow and unless the rail system can efficiently handle this traffic it will all 
travel by track. The Region is under a federal mandate to bring its air quality into 
compliance with national standards by 2007.̂  

Despite these public costs and concems, Conrail has adamantly refused to 
increase freight serv ice to the Region. In this Application CSX has, incredibility, stated 
that it will not increase rail freight movements. Rather than attempt to reduce highway 
use. Applicants admit that they will add 1.000 tracks per day, (at least 40% of which will 
be entirely new traffic across the Bronx) to the Region's highways in their attempt to 
capture intermodal market share to New Jersey terminals. This is in addition to the 
230.000 tracks of garbage (5 million tons (cy 21 tons per track) that will be completely 
new traffic in four short years. 

This situation is unworkable as the Region's highways simply do not have the 
capacity to handle more iralTic. let alone an increase of this magnitude. The Application 
is therefore contrary to the public interest. Iniprov ng the air quality, and reducing traffic 
congestion on the Region's highways is required by strong public policy and federal law. 
The Application would defv achievement of both goals forever. 

.\ common carrier has the obligation to provide serv ice on reasonable request. 49 
L'.S.C. §11101. Where, as here, a camer has ret'used to provide reasonable services, or is 
unable to do so, the Board has the nght and obligation to transfer the transportation assets 
in question to a responsible operator that can provide such service. 49 L'.S.C. §10907 
(cHl). 

I nder the Clean .Air .Act the State of New '̂ork must reach compliance w ith federal standards by 2007. 
riiis requires a 3"o reduction per y ear in emissions One of the goals stated in the Transportation 
Improvement Plan (Exhibit D hereto) is the reduction of diesel emissions. 
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PQim II 

ENVIRONMENTAL CONSIDERATIONS 
REQUIRE THE CONDITIONS SOUGH BY THE 

CONGRESSIONAL DELEGATION 

Congress made it clear in the National Environmental Policy Act, 42 
U.S.C. §4331 et seq., that: 

it is the continuing responsibility of the Federal Government to use 
all practicable means, [to] -

(2) assure for all Americans safe, healthful, productive a.nd 
esthetically and culturally pleasing surroundings; 

(3) attain the widest range of beneficial uses of the environment 
without degradation, risk to health or safety, or other undesirable 
and unintended consequences; 

(5) achieve a balance between population and resource use which 
will permit high standards of living and a wide sharing of life's 
amenities. 

Id.. 42 U.S.C. § 4331 (b). To achieve these goals. Congress "authorizes and directs . . . 
all agencies ofthe Federal Government" to consider: 

(C). . . (i) the environmental impact ofthe proposed action, 

(ii) any adverse environmental effects which cannot be avoided 
should the proposal be implemented, 

(iii) altematives to the proposed action, 

(iv) . . .. and 

(v ) any irreversible and irretrievable commitments of resources 
which would be involved in the proposed action should it be 
implemented. 

42 u s e. § 4332. Moreover, the Clean Air Act requires the Board to favor 
env ironmentally sound proposals and disfavor those that adversely affect air quality: 

Each department, agency, or instramentality of the Federal 
Govemment having authority to conduct or support any program 
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with air-quality related transportation consequences shall give 
prionty in the exercise of such authority, ... to the implementation 
of those portions of plans prepared under this section to achieve 
and maintain the national primary ambient air quality standard. 

42 u.S.C. §7506(d). In addition. Executive Order No. 12898, dated Febraary 11, 1994, 
requires that: 

each Federal agency shall make achieving environmental justice 
part of its mission by identifying and addressing, as appropriate, 
disproportionately high and adverse human health or 
environmental effects of its programs, policies and activities on 
minority populations and low-income populations. 

The New York State Implementation Plan filed pursuant to the Clean Air Act calls for a 
reduction in air pollution from motor vehicles of 3% per year. It specifically calls for a 
reduction in emissions from diesel engines. Relevant portions of this plan are attached as 
Exhibit D hereto. 

Thus, the obligation to assure that a transaction does not adversely affect 
environmental quality has been superimposed on the Board's general mandate to assure 
the nation of a sound and efficient transportation system. The State Implementation Plan 
for the Region calls for a reduction of vehicle traffic, particularly track traffic. 

Section 176(c) of the Clean Air Act, as amended in 1990, provides that, 
before any transportation project, or plan ("transportation activities") 
located in air qualities regions designated as "nonattainment areas" or 
"maintenance areas" can receive federal approval or funding, the 
transportation activity must be found to conform with the applicable State 
Implementation Plan. 

Sien-a Club v. Environmental Protection Agencv. F. 3d , 1997 WL •, 79475, 
(Docket No. 96-1007, D.C.Cir Nov. 4, 1997) (copy attached as Exhibit E). "Congress 
intended a strict and broad ban on nonconfomiing activities in all nonattainment areas." 
i i . at p, 5. 

It is respectfully submitted that the Application can not be approved 
without the modifications demanded by the Congressional Delegation as such action 
w ould violate the above cited provisions of law. 

Due to the clearance limitations on the Region's highway system. ;>ll 
heavy track traffic crossing the Hudson River must do so on the George Washington 
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Bridge or the Tappan Zee Bridge.'' Every track generated by the Applicants' pursuit of 
market share in the Region must pass through the Bronx. Most of the market they will 
pursue is east ofthe Hudson, as Conrail's service has been adequate west of the Hudson 
to date. The Bronx is a minority area where 11 people out of every 100,000 are already 
dying of respiratory failure related to air pollution every year, eight times national rates. 
The Application calls for the increased use of tracks. Such a result can not be allowed 
under applicable law as it v iolates the SIP which calls for a reduction of track traffic. The 
fact that the action would produce a marked negative impact on a minority area, with no 
resulting public benefit, violates both the letter and the spirit of the Executive Order. 

Point 111 

LFNLESS INCLUDED IN THE CSAO THE 
LINES EAST OF THE RIVER WILL NOT PROVIDE VITAL 

PUBLIC SERVICES 

The Board may require conditions to such acquisition which provide for 
the protection of the public interest, including the transfer of raii facilities in a manner 
w hich is inconsistent w ith the application before it. See Chicago Milwaukee. St. Paul and 
Pacific Railroad Companv-Reorgani/alion-Acquisition bv Grant Trunk Corporation. 2 
I.C.C.2d 161. 1984 WL 49400 *32 (1984). While in the past the Board and its 
predecessor have limited their conditions to correcting problems newly created by the 
proposed merger, section 10907(c)(1) is designed specifically to address insufficient 
services - an existing situation. That section gives the Board jurisdiction and the power 
to act as the public interest dictates. The Board is not confined in its remedial powers to 
the nature ofthe transaction before it vvhere an inconsistent petition invokes another of its 
statutorv' povv ers. 

CSX is unlikely to cooperate with NY&A and NYCH to utilize the direct 
routes between the Region and the middle-Atlantic and southem states, the origin and 
destination points of 78"o of regional freight. This is not a situation unique to CSX but 
has been a recuning problem where railroads have diverse interests. See, e.g.. New 
Haven Inclusion (̂ ases. 399 U.S 392,454. 90 S. Ct. 2054 (1970), ("the company would 
have no economic incentive to provide serv ice..."); CSX Corporation -Control-Chessie 
Sv.stem. Inc.. 363 I.C.C 521. WL 14204 *25 (1980) (hereinafter "CSX Merger C.ise"l 
(" the northem carriers division of revenues is too small to give it any interest in 
developing the traffic"). Exactly the same justification was given with regard to the 
creation of NS: 

.All tunnels are too low for the 1 .'•6" overhead clearance needed by heavy trucks. The route to the 
\arrazano Nanows Bridge crosses the Goethels Bridge. The lane width ofthe Goethals Bridge excludes 
trucks exceeding 8' in w idth, which is all heavy trucks. Exhibit A to the DEIS Comments shows the focus 
ol traffic on the (ieorge Washington Bridge and its approaches. 
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The most severe constraint on traffic flow is encountered where the origin 
or destination point of one rail carrier is located relatively close to its 
interchange point with another railroad. Since the carrier serving the site 
near the gateway receives only the short haul of what may be a movement 
of a considerable distance, its share of a competitive rate may be 
insufficient to warrant its participation even though the total revenue 
associated w ith the movement may be remunerative... 

Norfolk Southem C o- p-Control-Norfolk and Westem Railway Company and Southem 
Railway Companv. 366 I.C.C. 173, 1982 WL 28414 *17(1982)(hereinafter "The NS 
Merger Case"). 

By any measure of "public interest," the importance of the cross harbor 
floats dwarfs anything prev iously deemed sufficient by the Board, its predecessor or the 
Courts to require continuation of sen ices by preservation of a line. In prior cases 
increased road damage in the sum of $2.8 million and other relatively small public costs 
($37,000) in increased highway accidents, have been deemed sufficient to justify 
retaining a line in service through Kansas. See St. Louis Southwestem Railway Co.-
Purchase (portion) Chicago Rock Island and Pacific RR. Co. 363 I.C.C. 323, 1980 LEXIS 
82, p. 23 (1980). Here public highway and congestion related costs alone of the 1,000 
new tracks Applicants project for this Region's roads (Draft Environmental Impact 
Statement \ 'ol. 3 B p. NJ-13-NJ-17) are a minimum of $183,000 per day, assuming the 
minimum public costs of tracking found by Transmode in its 1993 report. Petition at 15. 
To leduce those public costs the Congressional Delegation seeks to ensure a viable 
competitive route by granting major carriers access to friendly connections. This is 
precisely the accepted answer to an applicant's natural disinterest in maintaining efficient 
routes which favor its competitors. 

There can be no question on this record that the inclusion in the CSAO of 
the cross harbor floats and the lines connecting the floats to the feeder lines east of the 
Harbor up to and including the P & W line, is critical to maintain and improve the cross 
harbor floats. It is beyond question that those floats constitute a resource with growing 
importance as traffic pattems continue to shift to the South. It is clear that with the 
coming flood of municipal solid waste traffic which must soon be handled in this Region, 
the direct link to the South will also be critical. It is beyond question that continued 
operation of the floats and the lines in question by multiple carriers, with CSX as the 
gatekeeper for New England, the Bronx and Westchester, insures that service will noi be 
provided which is adequate to serve the public interest or the shippers who currently 
would use the line, but can not. With CSX's declaration that it will not increase service 
to the Region and with Conrail, NYCH and NY&A together handling less than 2.8% of 
the av ailable traffic, transfer of the entire through operation on the line to the CSAO is 
mandated under 49 U.S.C. §§10907(c)(l) and 11324(c). 
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Point IV 

THE BOAf^O SHOULD CONDITION APPROVAL OF THE APPLICATION 
UeON THE INCLUSION OF THE LINES SOUGHT BY 

THE C ONGRESSIONAL DELEGATION WITHIN THE CSAO 

The States of New York and Connecticut own all of the tracks between 
Bay Ridge and New Haven, Connecticut here at issue except that owned by Conrail, a 
party. The City of New York owns the trackage of the NYCH in Brooklyn. These 
owners seek inclusion of the harbor float system and lines connecting it with the feeder 
lines east of the Harbor vvithin the CSAO. Such relief is required to serve the public 
interest and to avoid environmental disaster for the Region. 

National transportation policy, as articulated in McLean Tracking Co. v. 
U.S. 321 U.S. 67, 82-83, 64 S. Ct. 370(1944): 

demands that all modes of transportation subject to the provisions of the 
Interstule Commerce Act be so regulated as to "recognize and preserve the 
inherent adv antages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in transportation 
and among the several carriers ... all to the end of developing, coordinating 
and presening a national transportation system ...adequate to meet the 
needs of the commerce ofthe United States . . . . 

As reviewed in Point I above, it is respectfully suggested that the Applicants' plan fails to 
meet these oft-cited criteria and thus is not in the public interest. Pursuant to 49 U.S.C. 
§ 11324, the Board must consider the effect of including other rail carriers as proposed by 
the Congressional Delegation. The criteria set forth in §11324(b) for such consideration 
which are relevant to this matter are: 

(1) the effect the proposed transaction on the adequacy of 
transportation to the public; 

(2) the effect on the public interest of including or failing to 
include other rail carriers in the area involved in the proposed 
transaction. 

There can be no question on this record that both cirteria for requiring inclusion are 
present here. 

This is not the first transaction to consider the proper means to preserve 
adequate rail transportation serv ice in the Region. Indeed, the cumulative effect of the 
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prior decisions are properly to be considered by the Board in this proceeding. 49 C.F.R. 
§ 1180.1 provides in relevant part: 

(g) Cumulative impacts and cross-over effects. The Board recognizes that 
events can occur during its consideration of a consolidation that can have 
an affect on various of the coneemed parties. . . . The proper forum for 
considering cumulative impacts and crossover effects is in a later 
proceeding. In this manner, consideration will be limited to the impacts 
of transactions which have already been approved and are, therefore, 
reasonably certain to occur. Furthermore, the Board will have the 
benefit of its findings from the prior proceeding to identify more 
precisely the impacts of that transaction, 
(emphasis added) 

Therefore the history of all prior efforts to rationalize the rail system of the Northeast 
must be considered in this proceeding as cumulative effects; the direct impact of the 
Application at issue cannot be judged in a vacuum. 

The aggressive disinvestment in the Region by Conrail of the rail plant to 
be transferred to CS.X is inherently inadequate. When the Supreme Court considered the 
New Haven Inclusion Cases, supra, that company's assets in the Bronx included 160 
acres of yard properties Today, just six medium-sized tracks survive to handle all 
incoming and outgoing freight cars and to sort cars for all destinations. Yet the 
Applicants wish the Board to proceed on the fiction that CSX's refusal to serve, a 
continuation of Conrail's refusal, vvill be moderated by NS's competition by track from 
across the Hudson. .Applicants Rebuttal VIII-13-15. 

Indeed, other than an increase of 1.000 track trips a day across the Bronx 
there is no added service in the Applicants' present plan to moderate the effects of CSX's 
refusal, including its anticipated refusal, to provide needed services. The Applicants 
present the theorv espoused by Dr. Kalt that CSX will have the incentive to develop a 
pnce and serv ice structure to compete with NS track service by improving CSX all-rail 
serv ice. Kalt RVS at 16-17. Conrail. however, has not been inspired to si;ch action to 
date, preferring instead to yield 97% of the largest freight market in the world to its non-
rail competitors. It has divested itself of the capacity to serve the Region by rail by 
selling or leasing most of its property in the Region Any increase in service via the 
Hudson line is doubtful at best; the stated refusal of CSX to increase service requires that 
the request for modifications filed by the State of New York be favorably considered. 

All-track serv ice is not a viable altemative to respond to CSX's refusal to 
serv e, nor to the imminent inability of the NYCH to continue to provide vital services, 
fhe inability of the tracking industry to serve this region adequately has been well 
documented. The Region lost a major portion of its manufacturing activity - more than 
600.000 jobs - when Penn Central reduced rail service in the area after it acquired the 
New Haven in 1968 and terminated the very cross harbor float services which the 
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Congressional Delegation seeks to restore. The highway system upon which the 
Applicants intend to rely, is already heavily congested and the imposition of additional 
truck traffic on that system can not be allowed as physically and environmentally 
unacceptable. See Point II a'̂ ove. 

Prior decisions of the Commission, cited by the Applicants as justifying 
the Board's taking no action here, which narrowly constrae the Board's mandate to 
protect the public interest, are not appropriate. No case ever presented the Board or its 
predecessor with a refusal by a rail carrier to serve one-tenth of the nation. Only the 
failure of the New Haven Railroad and its inclusion in the Penn-Central merger even 
approaches the significance of the matter here before the Board. Further, the Board's 
assumption that conditions to a merger or acquisition "generally tend to reduce the 
benefits of a consolidation" (Burlington Northem Inc. et al - Control and Merger-Santa 
Fe Pacific Corp. et al. 1995 WL 528184, *41 (1995)) is not applicable where, as here, the 
conditions sought will actually give the Applicants the economic incenfive to seek to 
carry by rail much ofthe 98 million tons of the Region's freight per year which currently 
nioves by truck. Indeed, under the facts of this case, the ICC's restrictive interpretation 
of the Interstate Commerce Act <s inconsistent with the statutory mandate as interpreted 
by Denver & R. G. Ŵ  R. Co. v. U.S.. 387 U.S. 485, 492 (1967), where it was stated, 
"[b]oth the ICC and this Court have read terms such as 'public interest' broadly to 
require consideration of all important consequences including anUcompptitive 
effects." (emphasis added). 

The .Applicants seem to believe that their Application does not reduce 
existing competition in the Region, but merely replaces one monopoly which refused to 
serve the area with another. Therefore, they argue, the Board is divested of authority to 
impose conditions which will foster improved service. That interpretation of the facts 
and the statutory mandate is, we submit, incorrect. First, the I.C.C. recognized that 
possible aniteompetitive effects of a proposed transaction were not the only relevant 
consideration: 

Ŵe do not sit as an anti-trast court ...our statutory obligation under the 
public interest standard is broader. ...The anticompetitive effects of a 
proposed consolidation are therefore only one element-although 
admittedly a significant one-in our analysis ofthe public interest. 

CSX Merger Case, supia, 1980 WL 14204 at * 21. 

Moreover, the Applicants plan will produce new anti-competitive effects. 
With the transfer of Conrail's west of the Hudson lines to both CSX and NS access, 
competition on those lines will be created for the first time since 1974. Yet, this 
competition will be stifled for all traffic seeking to cross the river. Only CSX will have 
the ability to continue serv ice into the northeast corridor, and because it will not own or 
control the cross harbor rail floats, it will have no incenfive to offer that service. It's only 
all-rail option is to route north through Selkirk - a detour of 150 miles each way. This 
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inefficient route will not allow it to compete economically with tracks on most southem 
traffic. As already noted in Point 111 above, CSX has a strong disincentive to route 
southbound tratTic via the floats, since to do so w ill give shippers the option to choose to 
utilize NS once across the nver. Thus, the very act of opening competition west ofthe 
river while retaining a monopoly east ofthe river produces an anti-competitive effect for 
all freight to or from the Region. The most efficient and logical way to restore 
competition, and therefore better service and transportation options for shippers, is to 
transfer the cross harbor lines to CS.AO. As the Board noted in Santa Fe Southem 
Pacific Corp.-Control-Southem Pacific Transportation Co.. 2 ICC 709, 1986 WL 68625 
*41 (1986), where, as here, the applicants seek to control access to a major population 
center, "possible anticompetitive effects ofthe proposed merger must therefore be viewed 
with extreme caution." 

Viewing this transaction in context, it is just the most recent episode in a 
long series of steps whereby the Commission, the Courts and now the Board have 
attempted to deal with the problems resulting from the failure ofthe nort'neastem railway 
svstem in the 1960's. The Board should recall the prophetic language of Baltimorg & 
Ohio R Co. V. U.S.. 386 U.S. 372, 392, 87 S. Ct. 1100, 1110(1967): 

After all [the Penn-Central merger] is the largest railror.d merger in our 
historv and if not handled properly could seriously disrupt and irreparably 
injure the entire railroad system in the northeastem section ofthe country-
to the great detriment not only of the parties here but to the public 
convenif^nce and necessity ofthe entire Nation." 

As the result of missteps in this process, one-tenth of the nation is unserved by the 
railway system and 98 million tons of freight annually are forced onto the highways. 
That is a cumulative effect which the Board must address. In this specific context the 
Supreme Court detemuned that the Applicants must provide: 

convincing evidence that it will serve the national interest and that terms 
are prescnbed so that the congressional objective of a rail system serving 
the public more effectively and efficiently will be carried out. Obviously 
not everv merger or consolidation that may be agreed upon by private 
interests can pass the statutory tests, [emphasis added] 

Penn-Cemral Merger and N&W Inclusion Cases. 389 U.S. 486. 500, 88 S. Ct. 602 
(19(i8). It IS suggested that an application which at best promises to maintain an already 
unacceptable status quo, and can be reasonably expected further to deteriorate or actually 
destroy the most efficient route into the Region and worsen environmental conditions, 
can not be approved. The Congressional Delegation and the owners ofthe Metro North 
Railroad, the Long Island Railroad and some of the New York Cross Harbor facilities, 
have demonstrated that if these assets are not included in the CSAO as part of this 
proposed transaction, the very existence of these vital operations will be threatened, to the 
detnment of the public. 
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The lack of adequate capital by even a profitable carrier is reason for national 
concem vvhere. as here, that condition of financial weakness threatens the maintenance or 
improvement of services at or to levels vital to the public interest. The Supreme Court, 
noting that both the New York Central and the Pennsylvania Fcailroad were profitable 
carriers when they sought to merge, stated that, "these profits are not sufficient to put the 
roads in a position to make improvements important to the national interesf' (emphasis 
added). Penn-Central Merger and N&W Inclusion Ca.ses. supra, 389 U.S. at 501, 88 S. 
Ct at 609. In the Penn Central case and in the New Haven Inclusion cases the issue was 
fomiing a carrier with sufficient financial strength to improve as well as to maintain 
needed services. And there, as here, a vital public service is being rendered by a carrier 
or carriers which were financially weak. In such cases special attention is required to 
preserve vital public services. Penn-Central Merger and N&W Inclusion Ca.ses. supra, 
389 U.S. at 507 ("in the NH's financial condition, diversion of even a small amount of 
the Pennsylvania's connecting traffic from the NH to the Central would inflict 
consequential injury"). 

It is submitted that the NYCH's traffic share, as well as that ofthe NY&A, 
is even more tenuous than the New Haven's was. See, e.g.. Exhibit A hereto. Neither has 
the resources to maintain v ital services nor to improve such services to handle the 14.4 
million tons of freight available to them, particulariy i f the proposed transaction is 
approved. At the request of the Congressional Delegation, with the endorsement of the 
City of New York and the State of New York, owners of all or part of the NYCH and 
NY&A, respectively, the Board has the authority under Jil0907(c)(l) and 11324(c) to 
order inclusion of these facilities w ithin the lines under the control of the CSAO. as the 
operation of additional lines is an allowable condition which the Board can order under. 
Such action is clearly required to maintain adequate transportation service to the public, 
since the likely failure of these services at\er the pending transaction will not 'oe in the 
public interest. 49 U.S.C. § 11324(b). While this action will require an award of adequate 
compensation to the included carriers, the Applicants cannot be heard to complain, since 
the public interest can not be made sub.servient to the interests of private individuals, 
particularly where those individuals are operating , or intend to operate, publicly owned 
facilities inadequately. As the Supreme Court held: 

It was our intention that the public interest should be served with fairness 
to all pnv ate parties concerned, not that it should be the captive of parties 
some of whom are understandably engaged in maneuvering solely for the 
purpose of improving their compeutive, strategic, or negotiaUng positions. 

Penn-Central .Merger and N&W Inclusion Cases, supra, 389 U.S. at 518. Indeed, the 
remed> sought by the Congressional Delegation has been previously used by the Board 
and Its predecessor to preserve services vital to the public interest. See, e.g., Santa Fe 
Southem Pacific Corp.-Control-Southem Pacific Tran.sportafion Co.. supra, 1986 WL 
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Today the major example of the effects of Conrail's monopoly is the 
routing of municipal solid w aste from the Bronx to Virginia via Selkirk, even though the 
route via the car floats would be three hundred miles shorter. That refusal to use the most 
efficient route has actually precluded the rail transportation of waste for suburban Long 
Island. 

Indeed, where as here, the plan will ultimately close the more efficient 
route for two-thirds ofthe rail traffic generated by this major population center, the Board 
has not only the right but the obligation to act: " I f the closed routes that are canceled are 
more efficient than the altemative routes that remain open, the cancellations are not in the 
public interest." Chesapeake & Ohio v. U.S. 704 F.2d 373, 377 (7th Cir. 1983). The 
provision of overhead serv ice by the CSAO to major interchange points with feeder lines 
serving local industnes east of the Hudson, rather than to have cars moving to and from 
east of river points handled by a series of small operators, is precisely the type of 
improvement to which the I.C.C. has cited as a public benefit warranting favorable 
consideration: 

It is generally thought that single-line service has many advantages over 
joint-line serv ice for both shippers and carriers. Interchange operations 
can be eliminated, reducing both operating and overhead costs aud transit 
time; transaction costs are reduced; and incentives to provide less than 
efficient serv ice (arising from per diem charges for railcars, rate divisions, 
or production extemalities) are reduced. Thus, speed, reliability, and 
handling are enhanced. 

CSX Merger Case, supra. 1980 WL 14204 at *24. 

The Congressional Delegation participants, in their varied capacities as 
owners of the assets in question and as custodians ofthe public welfare, seek the transfer 
of assets and or trackage rights to the CSAO, an entity supported by the Applicants, 
which will be in a position to maximize the public benefit which can be derived from 
these assets. There is no question that inclusion of these assets in the CSAO presents no 
operating problems different from those already overcome in New Jersey. The demand 
that these assets be included in the CS.AO should therefore be made a condition of the 
approval. 

Point V 

SERVICE ON THE NORTHEAST CORRIDOR SHOULD 
OPEN TO OTHER RESPONSIBLE OPERATORS. 

The Application does not provide for adequate levels of freight service 
w Ithin the Region, east of the Hudson River. This includes service on the Northeast 
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Corridor beyond New Jersey, and service over the Hudson Division of Conrail to the 
Bronx and into Connecticut. Those lines are assets which have the capacity to provide 
improved levels of serv ice. 

In addition to the reed for efficient float service across New York Harbor, 
as discussed above, RoadRailer intemiodal service is possible through the Hudson and 
East River tunnels to most points within the Region. Although NS operates a 
comprehensive system of intermodal trains utilizing such units, it has not sought the nght 
to bring such service through the tunnels in this Application; indeed, this Application 
would give CSX a monopoly on the east side ofthe river, effectively preventing NS from 
doing so. Such serv ice is in the public interest. For all the reasons stated in Argument 
IV abov e the public interest requires that the Board reserve to Amtrak, as the owner or 
designated operator ofthe Northeast Corridor, the right to negotiate with any responsible 
operator, including but not limited to the Applicants, to provide intermodal or other direct 
freight service on the Northeast Corridor, which service must include but need not be 
limited to serv ice through the Hudson and East River tunnels of Amtrak, as a specific 
exception to the exclusivity of any rights to operate on the Corridor granted to the 
Applicants. In addition, and for the same reasons, the Board should grant to the State of 
New York the right to designate a second operator of serv ices on the Hudson Division 
from Selkirk, N.Y. to Oak Point Yard, Bronx, pursuant to 49 U.S.C. §§I0907(c)(I) and 
11324(c). 

The Board should reserve the right to grant any responsible operator 
trackage rights on these lines upon agreement with Amtrak (for the corridor) and with the 
State of New York (on the Hudson line). The application should be granted only with a 
condition that the rights of the Applicants on the comdor are not exclusive and that any 
party may negotiate wth .Amtrak for operating rights which provide services through 
New York City as part of any serv ice to be provided. 

CONCLUSION 

For all the reasons stated above, the cross harbor floats should be 
transferred to the CSAO and it should be given trackage rights over the line from Bay 
Ridge. N.Y. to New Haven, Ct. and from Oak Point Yard to Harlem River Yard. As a 
condition to the transactio'i, the CS.AO should be required to operate these facilifies in 
conjunction with the CSAO operation in New Jersey and on the same terms. Amtrak 
should be given the right to negotiate with any carrier for the operation of intermodal 
freight serv ice on the Northeast Corridor so long as part of the service to be offered 
passes through the Hudson and East River tunnels as an additional condition of the 
merger. The State of New York should be given tnickage rights on the Hudson Division 
from Selkirk to Oak Point Yard to connect with the CSAO, with the right to select any 
responsible person to operate, including a class I or II railroad. The Board should retain 
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jurisdiction to fix compensation should the Applicants and the entities involved be unable 
to reach agreement. 

Dated: New York, N.Y. 
Febraary 20, 1998 

Of counsel: 
Deborah Shemian, Esq, 
Leah Soule, Student Intem 

Respectfully submitted. 

;rrold Nadler, Member of Congress 
for the Congressional D^l^tltion 

McHUGH & SHERMAN 

/ ' JohrfF. McHugh, Esq. 
( Attomeys for the Congressional Delegation 

20 Exchange Place 
New York, N.Y. 10005 
212-483-0875 
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Date: 7/23/97 Time: I 1:34a 

CRTS Upddtt #07-42 

Wednesday, ]uly 23rd, 1997 at 1 1:30 EDI 

Railroad Says Conraii Restrains Business 

By DAVID M. HALBFINGtR, New York l imes, Tuesday, luly 22, 1997 

NEW YORK - A unyrallm.-Kl that noatstrelffhttiirs on barges aaoss New York Harbor, 

providing the most direct route for railroad traffK. bmveen Brooklyn and New Jersey, has accused 

Conrail, the region's dommant shipper, of tryinf. to force it out of business. 

In a complaint filed last month In U.S. Disttia Court in Brooklyn, die barge operator. New York 
Cioss Haitor Railroad Temiinai Corp., said Conrail had divcitcd railroad cars to Conrad s Selkirk 
yard near Albany, radier than ov«er rhe Cross Harlxir line to the piers In Brooklyn. 

The lawsuit alleges restraint of trade, breach of contract and breach ot fiduciar/ duty violations 
and seek5 $901 million In damages. 

Roben 1 ibkind, a Conrai! spokesman, declined to address the lawsuit's speclfia, but said that 
"Conrail believes the claims ar^ wholly without merit and will vigorously defend Itself against 
diem." 

The complaint illuminates what city officials and nansooi-tation experts have long considered a 
major flaw in the metropolitan area's infrastmcture: the lack of a direct, rondnuous, freight route 
from New ]ersey to Brooklyn, Queens, Long Island and New 
England. 

The Cross Hattor is owned by New York Regional Rail Corp., a thinly traded public company. Its 
chairman, Robert Crawford, said the railroad s revenues have dwindled to about $ K5 rnill.on a 
year from $2.7 million In 1994, largely because of an escalating tiifj-of-war with Conrail. 

Crawford said that Conrai! had changed shippers' InstrucUons so fhat freight was shipped via tf»e 
Selkirk armlnal, a detour that takes up to four or five days, rather than across the .larbor, which 
takes 45 minutes. Crawford said that amounted ro a theft of Cross Harbor's oiJtomers. 

Crawford said that the trouble began In 1993 with a dispute with Conrail over who was 
responsible fo. $300,000 wortii of railroad car rental charges incurred by a customer shipping 
sludge out of Ni"W York. 

Since dien, according to the lawsuit, Conrail ha-, withhold diat amount as well as hundreds of 
thousands of dollars also owed to the Cross Hai Dor line. 



The lawsuit also says Conrail allowed a key bridge connecting Its Jersey City terminal with 
Conrcil's tracks tu fail and remain unrepaired, raised rhe t>er-day charge tor use of a 
locomorlve fh>m $50 to $350, spread false and damaging information about the Cross Harbor 
line to its customers and potenual investors, and attempted to revoke its lease at Conrail s 
Greenville Yard In Jersey City. 

Crawford said he had tried to negoUaie a setdement with ConraU, but was told by executives there 
thar they were barred because of the pending deal In which CSX Corp. and Norfolk Southern 
Corp. have agreed to acquire ConraU for $ 10.2 billion. 

The Cross Harbor Railroad is one of two such float-harge c,-)erators remaining in the countiy, 
according to the bwsuit In the 1940s, as many as 2,000 cars a day moved across New York 
Harbor on barges. That total dwindled as truck traffic soared. Today, 
Cj-awford said, his company movei as few as 10 or 15 railroad cars a day. 

The Cross Hart>or line, which inch^des about 12 miles of track, mostly in Brooklyn, was created in 
1983 by a group of real estate investors and Inherited the car-float operation of the old Penn 
Central Railroad. In 1989, a group led by Crawford bought die Cross 
Harbor for about $2 million. 

In 1994, it merged with the Bestsellers Group Inc. under the new name of New York Regional 
Rail Corp. 
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cc: 
Siibjert- CRTS Update 

CRTS Update #1? *0G 
Monday. n*?cefnbcr ?.?nd. 198? at 13:30 LST 

New -letscy Goneial Assembly Passes F>s.ght lnilwtiv« ,n Support of 
Raitfoaa'5 ISTEA f-unciirK; Proposal 

NFW VORK DPC 22nd. 1997 - New YOIK Kegiofial R.̂  l Corporation 
(OTC Pijliet n Bn.irri NYKf-t) ar.nounced thia nom nq ttwi; trie NHW Jersey General 
Asspmbty nas passed KesoiuOon #AK-169, Uie 'Rail rreifihl Initiative" m 
suppoft -̂ t trie Railroad s fjudii iy pioposa! fu( $4.75 m.ilion 

The Project Hegu.*! which was submitted cafii^r this year to Congress 
WOJW pav roi the oornprenens.ve retiabintabon cf t»ie Railroad's ope'^t onal 
facH t es on both sides of the I la'tor in addition to the purchase of vanous 
I dill oaa equiprnftnt $3 J5 r>.,i;.or would be used <or improvenents to its 
Brooklyn terminal tacititics and under th<.' plan, $1.t> miilior wouW be 
mvt'bted n its Gieervii lcYaicia Jersey Cty As a resutt of these 
enhancements, laii car capacities wii! increase from iS.OOO to 76 000 
rail-oars per-Vcai Undar the pref^cnbed '•.indirvj foTOula Uie Fedcra! Grant 
allotment would t>e $3 8 minor and NYKH would provide the remaining 20% 
O' $950,000 

The Resolution calis upon Congress to approvu U.e Railroad's pending 
P'oiect Request, spon'..or«;d by Keprus^ur.l.itives Je^'oto L Nadler (D 1 
Manhattan, Baioklyn) and Robert Merende/ (15 -Jersey City. Uaycnne, Perth 
Anbov) The funding would oriqinate fi-om tho Fwriera: I.S.T.F A (or 
Intemoda' Surface T anspcrtation Ffliciency Act) Program. This l egislation 
was enacttfd by Conqit-ss in \991 fo' the p<.;rpo5e cf supporti.ntj onp:tal 
transpottytion mitiat ves that demonstrate tang-Wt: conlnbutws to l ! ^ 
erivironriK-nf. as i.vel! as eccrcmic d'/jvelopn^er-t 

Robert R Crawford President and Chief Lxecutive Otticer of New York 
Regional Rciil ^ i d 'Wc are grattfied by ihts SLpport by 1h^ t>lew Jersey 
Cienera' Asserrbly and parfcolar^y grateft! to Deputy Speaker I)et.rocc tor his 
ereroctic pffechvc Icicershir on triK issue In addition, ) woukJ HKB to 
thank Reprtisentativ. ^ Jijrrold Nadfer nt New YorK and Robert Monendez of 
Ncvw Jersey, for tner spcnso^-^hlp and cont:mj>ng support for otr Proj«t;t 
Request :n Washington.' ho said 

LfihancfMl 'ioat-barging operations to serve this Port Datnct and Harbor 
Region reprHsents a key iryredient n tr^. o',^rar rovit:3fi2atjo;i and o<xinomic 
resuraeoce of this downstatu i eyion It is crit cal that we prepare our 
infrastructJi K r̂ ow ir ordor tu mfet tne challef.gc ot subttartiallY ^ îg'-.e^ 
volumes of .-ai: Teight traffic subscqocnt to the ConraH merger. I remain 
optini j , jc aoout our prospects of bemg awarded this much-needed funding 



-7-

support." lie corHjIuded 

New Yor1< Regional Rail CorporaUon operates ths New YorK CiossHarbor 
Railroad, v«hich is the only marine freight railroad in the New York/N«w 
Jers3yA-ong Island Metropolitan Region, and ttie only such operation in the 
Northeastam U.S The Cross Harbor transports rail-freight by tugboat-
propelled ftoat-barges between BrooMyr, N Y and Jersey City, N.J., and 
con'>ects New York and New Jersey with the 'Nat onal RaiVFreight Netwoik." 
New Yort< Regional RaH Corporation CNYRR') is actively traded on the OTC 
Bulletin Board, under the symbol NYRR ' 
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Matl VanHatteni on 02/12/98 08:04:47 AM 

Io 
cc: 
Subject CRTS Updflt* *07 37 

Wodntisddy hebruary 11tn. 1998 at i? 40 FST 

New vorK KfXjioniil Rail Prepares f«i Nf. & CSX Lntrar tx; Se«rr as LOfiica! I nk 
to Ttie&e Major RR's 

NFW YORK, Fob 10th, 1998 - New York Regioral foil 's President 
Robert R Crawford iî  pleas«l tc arnojnce 'hat 'Me company a'ci'nfly r.ompiete-3 
a senes of major infrastructure improvemerts on both its Nef* York and Ne* 
Jersev ra I freight facilities Tne.se major upgrades w.H help soiidfff the 
corrpanes strategic positions as NYC's "direct HRK to the national ran 
frsignt r¥>*wnrk ' "l he mp^jven eets include the aoqu'Sitior ot new rjiil 
equipniHT' as weil as track nehab litation m Die Gieenvilie Yard ar.d Bubh 
Teimina' Fac lities 

This (nfrastriictuie financing is trie fesuif ot a $2.6 million e<iuity 
flnanc rig done throug^i a pn vate piacennent offering Mr Crawford styt&ii that 
the company is currently ir discussions with various lin.wicial and investment 
bar kers, as well as joint vc r ^ j f j p.irtiiers 

A.S he stated rcccr̂ Hy 'Both the Norfolk Southern Raiiroad syctem and CSX 
Transportation art? «.4>ected to enter inT<5 ou' rnetropolitar 'cqion n jihciut 
seven months This demands lh;it we 'ake the necessary steps now toersure 
that our riHjinn's intrastrucnre ;ind operatiois are sufficie."tly prepared to 
meet the major challenge and opportunity that this siqn ficHni inc easeii 
height flows wil' bnrg. *or both incoming ard outgc-q freig^it (.(jiymodity 
movements New York *^eciioral Rail CorptxaUon î ^ moving cioser to that 
mandri'e, every diiy 

Tnu u^rnpany also annoum-^s that ita Rule 15c2i1 Report is nowava lablc 
and expects its aud tec annual 'jta^errifent to De available '..'lo-tiy 
Wr. Crawford saiC "Witn tnese document*., along with our Form 10Submis«ion, 
the company wil achieve fi'iV reporting statj t and wilf not he effected by 
the potenba! changos re<jent!y announced and under review by the fî A.Sr), whx.h 
m.'iy impact rcn-'uportinc OIC Bu'letin Boa'-' companies' 

New YorK Regional Kai Corporation if. the operator of the New York Cross 
Harbor ••̂ ai 'oad ttie o rv float-t-arqircj rail'o^ri n tne north<:aste'n lit, 'ed 
States Ihc RailroH.I rxyntires trjck raiJ and m.irire transpcrtaOon to lun 
the mo=:t strearil:ned, cos:-f:f'BCt ve and efficient ihipcxnq syrfen available 
lor the movemert of freight into and out of New ^orK Consideriny tnat one 
rail-car can- es the bjik ec jiva er* -y auproximatelv three to four 
tracto''-trai'er tnlCk^oads of rnateiial, it l^ one <if the most 
co i ' ;x) iiL*tjt)ve m«-dns cf H'^rstate transport ava laote Serving the 
downstate met'opolityir areas of NV NJ. LI, C , W»'-.tclies',er a.no Rockland 
Counhe'. the f-̂ a lroad conn*?cts with the NYiA (fomxiriy tfie LIRR (^n«ght 



Division) a id the South BrooKlyn Raî way or the New YorK City skle of the 
iHaroor. and by its rail <af barges to and from Greenvnfe Yard Facility in 
Jersey City. N J In Jersey City with its current connection to Cortrail, th« 
Railroad services any railroad destination throughout North Amenca. 

New York Regional Rail Corpordtion ('NYRR') is the operator of the New 
York Cross Harbor Railnaad and is actively traded on ttie OTC Bulletin Uoard. 
under the Symbol 'NYRR ' 
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C. SPECIAL CONSIDERATIONS 

1. Air Quality/SIP Conrormity 

The Clean Air Act /^endments (CAAA) signed into law on November 15, 1990 require 
the stales to revise their State Implementation Plans (SIP) to provide for the attainment 
and maintenance of National Ambient Air Quality Standards (NAAQS) in areas 
designated nut in compliance wuh those standards, i.e., non-attainment areas. 

The New York Metropolitan Area has not yet achieved attainment of national air 
quality standards for ozone, carbon monoxide (CO) and Particulate Matter (PM-IO). 
New York Cily, Nassau, and Westchester counties are in moderate nonattainment for 
CO and had until 1995 lo achieve the standard. A revised SIP for CO was submi'.ied 
exhibiting proof of attainment and awaits EPA approval. New York Cily, Long Island, 
(Suttbik & Nas.sau). Westchester, Rockland and part of Orange counties are in severe 
nonattainment for ozone and must achieve the standard by 2007. New York County 
was designated a moderate non-attainment area for PM-IO in January 1994. This new 
designation required the .state to submit a SIP revision by July 1995. A revised SIP for 
PM-IO was submitted and awaits EPA approval. 

i he Clean Air Act prohibits the approval, acceptance or funding by the U S. Department 
of! ransportation (USDOT) of plans, programs and projects that do not conform with 
tlic SIP The conformity rule was promulgated on November 24, 1993. While the 
requirements ofthe mle arc eflective as of December 27, 1993 as a matter of Federal 
law, the states are required to subiiiii to EPA periodic revisions lo their SIP establishing f 
conformily criteiia and procedures that aic consistent with this rule. The conformity 
criteria submitted by a state may be more slriiigenl than the Federal rule | j i 

fe' 
The State must submit a revision to ils ozone SIP by January 1998 which demonstrates 
attainn.cnt of the standard by 2007 This is comprised of a 3% per year reduction 
forecast for both VOC and NOx in combination The attainment demonstration must 
include the programs the Slate vvill adopt lo achieve these reduction milestones. Part of 
this demonstration will be the creation of an emissions budget which will set allowable 
emissions levels tor source categories for each year between 1998 and 2007. 
Consistent with the requirements for SIP revisions, the failure of the State to submit or 
ininlonicnt its SIP could result in the imposition of sanctions. One of the sanctions is the 
loss of highway funds However, safety projects and transit operating assistance funds 
arc exempt In addition, scvcial additional types of projects may be approved by the 
Secretary of Transportation 

7 he following stems from the 1990 CAAA and ISTEA requirements to coordinate 
transportation and air quality goals. 
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-Conformity Determination - adoption and application of procedures to insure 
that transportation projects conform to the SIP's purpose of eliminating or 
reducing the severity and number of violations of the N/̂ AQs and achieving 
expeditious attaiimient of ( ur standards. The fmal conformity guidance requires 
the TIP, as well as the long range transportation plan and certain individual 
projects to conform with the SIP for the pollutants which contribute to 
nonattainment. Subject to forthcoming interpretation of the recent regulation 
regarding conformity, the nonexempt portion of the 1998-2002 TIP must show 
an overall reduction of Volatile Organic Compoimds (VOC), Nitrogen Oxide 
(NOx) and Carbon Monoxide (CO) emissions. The status of this requirement as 
it relates to PM-IO is as yet undefined. 

-Transportation Control Measures - development, adoption and 
implementation of measures to provide for attainment of the ozone standards, 
to offset growth in emissions resultmg from growth in vehicle miles traveled 
(VMT). Measures for ozone attainment require consideration of reducing all 
Single Occupancy Vehicle(SOV) trips in the City and the greater metropolitan 
area. Attairmient of the Carbon Monoxide standard is expected to be achieved 
through improvements to vehicles and fuels. Attainment strategies for PM-IO 
•will likely include emissions reductions from diesel-powered vehicles in 
Manhattan. 

1 

-Public Participation aud Consultation - this task involves outreach to 
affected interests (govemmental organizations, industry, environmental groups, 
academics) and the general public to educate people on the need for control 
measures and to obtain agreement on adoption of measures. 

-Congestion Mitigation and Air Qualitv-the Congestion Mitigation and Air 
Quality (CMAQ) Program is a funding category in the Intermodal Surface 
Transportation Efficiency ̂ ISTEA) Act of 1991 that has been formulated to 
support activities that result in reduced traffic congestion and air pollution. 
CMAQ funds are especially important in air quality non-attainment areas such 
as New York Citv. 

I 

The agencies comprising both the NYCTCC and other agencies have developed CMAQ 
initiatives. Some of these are: 

1. Transit Improvements 
2. ITS Applications 
3. Bike/Ped Network Expansion 
4. Freight Improvements 
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C i t a t i c n / T i t l e 
1997 WL 679475, Sierra Club v. E.P.A., (C.A.D.C. 1997) 

•679475 Sierra Club, Petitioner 
V. 

Environmental Protection .Agencv, et aL, Respondents 

No. 96-1007. 
United States Court of Appeals, 
D i s t r i c t of Columbia C i r c u i t . 

Argued Sept. 29, 1997. 
Decided Nov. 4, 1997. 

On P e t i t i o n for Review of an Order of the Environmental Protection Agency. 

Howard I . Fox argued the cause for p e t i t i o n e r , with whom Robert E. Yuhnke was 
on the b r i e f s . William S. Curtiss entered an appearance. 

Eileen T. McDonough, Attorney, U.S. Department of Justice, argued the cause 
f c r respondents, wi t h whom Lois J. Schiffer, Assistant Attorney General, Sara 
Schneeberg, Attorney, Envirorunental Protection Agency, and Peter J. Plc c k i , 
Attorney, U.S. Department of Transportation, were on the b r i e f . 

Before: EDWARDS, Chief Judge, GINSBURG and TATEL, Circuit Judges. 

EDWARDS, Chief Judge: 

**1 Section 17c'c! of the Clean Air Act, as am.ended i n 1990, provides that, 
before any tr a n s p o r t a t i o n p r o j e c t , program, or plan ("transportation 
a c t i v i t i e s " ; located i n a i r q u a l i t y regions designated as "nonattainment areas" 
or "maintenance areas" can receive federal approval or funding, the 
tr a n s p o r t a t i o n a c t i v i t y must be found to conform with the applicable State 
Implementation Plan ("SIP") or, i f a SIP is not yet available for the region m 
question, w i t h i n t e r i m requirements. 42 U.S.C. § 7506(c) (1994 & Supp.199-;. 
Appellant Sierra Club challenges a regulation promulgated by the Administrator 
of the Environmental Protection Agency ("EPA") providing for a twelve-month 
grace period during which transportation a c t i v i t i e s i n designated nonattainment 
areas would be exempt from the trans p o r t a t i o n conformity requirements. See 60 
Fed.Reg. 57,179 (1995); see aiso 40 C.F.R. § 51.394(d) (1996). 

We hold that the challenged grace period i s contrary to the p l a i n meaning of 
t/.e Clean A i r Act. The Clean A i r Act c a t e g o r i c a l l y mandates that the 
t r a n s p o r t a t i o n conformity requirements s h a l l apply to nonattairunent and 
maintenance areas. 42 U.S.C ^ ^506{c)(5) (Supp.1995;. The Act does not 
provide f o r any grace period.. - other exemptions from the conformity 
reauireir.ents for areas designated as nonattairjuent areas, nor does i t authorize 
che" EPA to create such exemptions. Thus, the grace period unlawfully narrows 
the A c t ' s s t r i c t and broad ban against nonconforming t r a n s p o r t a t i o n a c t i v i t i e s . 

I . BACKGROUND 

Cjc-,Tiaht ;c; West Group 1997 No claim to c r i g i n a ^ U.S. Govt, works 
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the EPA promulgated amendments to these regulations, including the grace period 
at issue here: 

Grace pe r iod f o r new nonattainment areas. For areas or portions of areas 
which have been i n attainment for either ozone, CO, PM-IO, or N02 since 1990 
and are subsequently redesignated to nonattainment for any of these 
p o l l u t a n t s , the provisions of t h i s subpart s h a l l not apply for such p o l l u t a n t 
fo r 12 months f o l l o w i n g the date of f i n a l designation to nonattainment. 

60 Fed.Reg, 57,179, 57,184 (1995) ( f i n a l agency action amending regulations) 
( c o d i f i e d at 40 C.F.R. § 51.394(d) (1996;). 

Appellant Sierra Club f i l e d a timely p e t i t i o n for review of the grace period 
provision, arguing that i t i s contrary to the Clean A i r Act. The EPA argues 
that Congress did not s p e c i f i c a l l y address when newly designated nonattainment 
areas should become subject to the tran s p o r t a t i o n conformity requirements, 
leaving t h i s d e t a i l to the EPA, and defends the grace period as consistent w i t h 
the s t a t u t e and i t s goals. 

I I . ANALYSIS 

A. Standing 

The standing of p e t i t i o n e r to pursue t h i s j u d i c i a l challenge was questioned 
at o r a l argument. P e t i t i o n e r asserts, and the EPA agrees, tha:. p e t i t i o n e r ' s 
standing cannot be doubted. We agree. 

The tr a n s p o r t a t i o n conformity requirements c o n s t i t u t e a procedural r u l e under 
which t r a n s p o r t a t i o n a c t i v i t i e s are reviewed to determine whether they conform 
tc an area's SIP. This court recently discussed the three i r r e d u c i b l e factors 
necessary for A r t i c l e I I I standi.ng--injury i n ̂ act, causation, and 
r e d r e s s i b i l i t y - - i n the context of procedural-rights cases i n Florida Audubon 
Scc'y V. Bentsen, 94 F.3d 658 (D.C.Cir.1996) (en banc). "To demonstrate 
standing ... a proceduralrights p l a i n t i f f must show not only that the 
defendant's acts omitted some procedural requirement, but also that i t i s 
s u b s t a n t i a l l y probable that the procedural breach w i l l cause the essential 
i n j u r y to the p l a i n t i f f ' s own i n t e r e s t . " I d . at 664-65. There i s no doubt 
that the grace period subjects affected p a r t i e s to the environmental exposures 
which the regulatory provisions suspended by the grace period seek to l i m i t . I t 
follows that the grace period w i l l cause i n j u r y to Sierra Club members res i d i n g 
m newly designated nonattainm.ent areas, and that t h i s i n j u r y could be redressed 
cy e l i m i n a t i n g the grace period. Accordingly, Sierra Club has standing to 
p e t i t i o n for review of t.he grace period. 

**3 The GcverriT.ent does not contest Sierra Club's standing. The 
Government's contention that the grace period v i l l have no s i g n i f i c a n t impact, 
because state regulatory provisions w i l l ultimc.tely minimize the impact of any 
i n j u r i e s r e s u l t i n g from the challenged regulat:.on, does not undermine Sierra 
:lub's standing. Even i f a l t e r n a t i v e p r o t e c t i v e measures might l i m i t the harm 

Copyright (c: West Group 1997 No clai.m to o r i g i n a l U.S. Govt, works 
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caused by the r e l a x a t i o n of regulatory provisions, the existence of a l t e r n a t i v e 
"protective conditions" does not negate a party's standing to enforce 
s t a t u t o r i l y mandated regulations. See National W i l d l i f e Fed'n v. Hodel, 839 
F.2d 694, 713 (D.C.Cir.1988) ("[T]he existence of other regulations that impose 
'protective conditions,' thereby l i m i t i n g the possible harm" alleged does no' 
undermine p e t i t i o n e r ' s standing.). Moreover, Sierra Club members would s u f f e r 
harm at least u n t i l remedial measures o f f s e t t i n g emissions from nonconforming 
a c t i v i t i e s were implemented, and t h i s i n j u r y alone i s s u f f i c i e n t to est a b l i s h 
Sierra Club's standing. 

B. Standard of Review 

In Chevron U.S.A. , Inc. v. Natural Resources Defense Counci l , I n c . , 467 U.S. 
837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), the Supreme Court set out the now 
f a m i l i a r two-step t e s t for reviewing an agency's i n t e r p r e t a t i o n of a st a t u t e . 
F i r s t , the reviewing court must ask "whether Congress has d i r e c t l y spoken to the 
precise question at issue." I d . at 842. I f so, "that is the end of the 
matter; for the court, as well as the agency, must give e f f e c t to the 
unambiguously expressed i n t e n t of Congress." I d . at 842-43. I f , however, "the 
sta t u t e i s s i l e n t or ambiguous with respect to the sp e c i f i c issue," the 
reviewing court must defer to the agency's construction of the s t a t u t e i f i t i s 
reasonable. I d . at 843. 

C. The Grace Perioc' is Contrary to the Flam Meaning of the Clean Air Act 

This case i s c o n t r o l l e d by the f i r s t step of Chei^ron, In amendments to the 
Clean A i r Act enacted s h o r t l y a f t e r the EPA published the f i n a l r u l e at issue 
here. Congress c l a r i f i e d that the t r a n s p o r t a t i o n conformity requirements apply 
to nonattairunent areas and maintenance areas. Pub.L. No. 104-59, t i t . I I I , § 
305(b), 109 Stat. 580 (Nov. 28, 1995) ( c o d i f i e d at 42 U.S.C. § 7506(c)(5) 
(Supp.1995)). In so doing. Congress adopted the EPA's long-standing 
construction of the conformity requirements. See EDF v. EPA, 82 F.3d 451, 454 
n. 2 (D.C.Cir.1996) . While Congress took care to specify that areas remain 
subject to th'j conformity requirements f o l l o w i n g redesignation from 
"nonattainment" to "maintenance" status, see 42 U.S.C. § 7506(c)(5)(B) 
(Supp.1995), i t d i d not provide any grace periods or other exemptions for areas 
redesignatea from "attainment" to "nonattairunent" status. This cannot be read 
to imply that the EP.̂  can create such an exe.mption via administrative r u l e . 
Indeed, t h i s court has consistently struck down administrative narrowing of 
clear s t a t u t o r y mandates. See, e.g.. Sierra Ciub v. EPA, 992 F.2d 337, 343-45 
(D.C.Cir.1993) (where statute required groundwater monitoring by " f a c i l i t i e s 
p o t e n t i a l l y receiving ... [c e r t a i n enumerated] wastes," EPA acted u n l a w f u l l y 
when I t required monitoring only at la r g e r f a c i l i t i e s receiving such wastes); 
.^'ercuies Inc. v. EPA, 933 F.2d 276, 279-81 (D. C . Cir. 1991) (where governing 
s t a t u t e required federal agencies s e l l i n g r e a l property to n o t i f y the purchaser 
: f hazardous waste had been stored on the property, EP.̂  acted u n l a w f u l l y i n 
l i m i t i n g n o t i f i c a t i o n to s i t u a t i o n s where the hazardous waste was stored "during 
the time the property was owned by the United States"). Accordingly, we hold 
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for highways i n the two areas covered by the consent decree, except for projects 
required for purposes of safety, mass t r a n s i t , or a i r q u a l i t y improvement. 
I d . , at 884-885. Once again, the Commonwealth appealed, and once again, the 
Court of Appeals upheldt478 U.S. 552] the D i s t r i c t Court's orders. 678 F.2d 
470 (CA3), c e r t , denied, 459 U.S. 969, 103 S.Ct. 298, 74 L.Ed.2d 280 (1982). 

Phase V I . A f t e r the f i l i n g of the consent decree, the c i t y of Pittsburgh 
and several groups of Pennsylvania l e g i s l a t o r s attempted to intervene i n the 
l i t i g a t i o n . Delaware Valley successfully opposed a l l of these attempts. 
Delaware Va l l ey C i t i z e n s Council f o r Clean A i r v. Commonwealth, 674 F.2d 970 
(CA3), stay denied, 458 U.S. 1125, 103 S.Ct. 14, 73 L.Ed.2d 1400 (1982). 

Phase V I I . As noted above, a por t i o n of the D i s t r i c t Court's contempt order 
prevented the United States Secretary of Transportation from authorizing the 
expenditure of any federal funds for federal highway projects i n Pennsylvania 
that did not f a l l i n t o c e r t a i n categories. In la t e *3092 1982, the United 
States approved seven projects for funding, c e r t i f y i n g that they would e i t h e r 
improve safety or improve a i r q u a l i t y . These c e r t i f i c a t i o n s were submitted to 
both Delaware Valley and the D i s t r i c t Court. Tht court found that f i v e of the 
projects d i d not q u a l i f y as exemptions under the terms of i t s p r i o r order, and 
only approved two proposals for federal funding. Delaware VaJJey Citizens 
Council f o r Clean A i r v. Commonwealth, 551 F.Supp. 827 (ED Pa.1982). 

Phase V I I I . On May 3, 1983, the Pennsylvania General Assembly f i n a l l y 
passed l e g i s l a t i o n authorizing the Commonwealth to proceed with implementation 
of the I/M program, and the Governor signed the b i l l i n t o law the next day. 75 
Pa.Cons.Stat. §§ 4706-4707 (1984). Subsequently, Delaware Valley and the 
Commonwealth negotiated a new compliance schedule, under which the I/M program 
would begin by June 1, 1984. The D i s t r i c t Court approved of t h i s new schedule, 
and vacated i t s e a r l i e r contempt sanctions. 

Phase I.V. This phase includes work done by Delaware Valley i n hearings 
before the Environmental Protection Agency, during which, i n t e r a i i a , the 
Commonwealth unsuccessfully[478 U.S. 553] sought that agency's approval of an 
I/M program covering a smaller geographic area. (FNl) 

Delaware Valley then sought attorney's fees and costs for the work performed 
a f t e r issuance of the consent decree i n 1978. App. 50a-86a. The D i s t r i c t Court 
awarded Delaware Valley $209,813 i n attorney's fees and an ad d i t i o n a l $6,675.03 
m costs. 581 F.Supp. 1412, 1433 (ED Pa.1984). To calculate the legal fee 
award, the D i s t r i c t Court f i r s t determined: 

"[Tjhe number of hours reasonably necessary to perform the legal 
services f o r which compensation i s sought. The reasonable number of hours i s 
then m u l t i p l i e d by a reasonable hourly rate for the attorney providing the 
services, the l a t t e r being based on the court's determination of the 
attorney's r e p u t a t i o n , status and type of a c t i v i t y for which the attorney i s 
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*3091 Valley's approval, the D i s t r i c t Court approved the extension i n March 
1980 . 

Phase IV. By February 1981, the Commonwealth s t i l l had not published f i n a l 
regulations covering the type of equipment which p r i v a t e garages needed to have 
m order to become c e r t i f i e d inspection s t a t i o n s . The Commonwealth thus as.-:ed 
Delaware Valley to consent to a fu r t h e r postponement of the implementation date 
to January 1, 1983. The Commonwealth argued that the United States 
Environmental Protection Agency had recommended a type of emission analyzer 
d i f f e r e n t from the one required under the consent decree, but at that time nc 
manufacturer had produced even a prototype of such machinery. 

A f t e r extensive negotiations over t h i s extension request, the parties f a i l e a 
to reach an agreement. The Commonwealth then f i l e d a motion asking the D i s t r i c t 
Court to grant the second extension and delay the s t a r t i n g date of the I/M 
program u n t i l January 1, 1983. In response, Delaware Valley sought to have the 
court declare the Commonwealth to be i n v i o l a t i o n of the consent decree, and 
requested numerous modifications to the consent decree. On May 20, 1981, tne 
court issued an order f i n d i n g the Conunonwealth i n v i o l a t i o n of the decree, 
denying the motion f or a further extension, and [478 U.S. 551] denying the 
modifications i^ubmitted by Delaware Valley. App. 25a-28a. On June 16, tne 
court denied the Commonwealth's motion for reconsideration, but approved May 1, 
1982, as the new deadline for implementation of the I/M program. I d . , at 
44a-49a. The Commonwealth appealed both the May 20 and June 16 orders, both o: 
which were affirmed by the Court of Appeals. Delaware VaiJey Citizens Council 
f o r Clean A i r v. Commonwealth, 674 F.2d 976 (CA3), c e r t , denied, 459 U.S. 90r, 
103 S.Ct. 206, 74 L.Ed.2d 165 (1982). 

Pha'̂ e V. Following the D i s t r i c t Court's order of June 16, the Pennsylvania 
General Assembly enacted a statute, H.B. 456, over the Governor's veto, which 
c r o h i b i t e d the exoenditure of state funds by the Executive Branch for the 
implementation of" the I/M program. Act of Oct. 5, 1981, No. 99, 1981 Pa. Laws 
4. PennDOT and the remainder of the Executive Branch promptly ceased a l -
a c t i v i t i e s r e l a t e d to implementing the I/M program, except for p u b l i c a t i o n o. 
the f i n a l regulations establishing s p e c i f i c a t i o n s for the emissions analysis 
equipment to be used by garage owners wishing to p a r t i c i p a t e as inspection 
locations. 11 Pa.Bull. 3519 (Oct. 10, 1981). 

K -The Commonwealth moved ZQ stay implementation of the consent decree i n l i g h 
cf H.B. 456. Delaware Valley opposed that motion, and sought to have the court 
declare the Commonwealth i n contempt and apply sanctions. The court denied the 
:c.-mcnwealth's motion for a stay and held the Commonwealth i n c i v i l contempt. 
•o ' .ware Val lev Ci t izens Council f o r Clean A i r v. Commonwealth, 533 F.Supp. 869 
^ED"Pa.1982!. "AS a sanction, the court ordered the United States Secretary^of 
Transportation to r e f r a i n from approving any projects, or awarding any grants, 
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that the grace period impermissibly creates an exception to the un q u a l i f i e d 
requirement i n the s t a t u t e that the federal government not approve a 
tran s p o r t a t i o n a c t i v i t y unless that a c t i v i t y has complied with the conformity 
r u l e s . 

**4 Although the statute's p l a i n language i s s u f f i c i e n t to support our 
f i n d i n g that Congress intended a s t r i c t and broad ban on nonconforming 
a c t i v i t i e s i n a l l nonattairunent areas, i t i s also i n s t r u c t i v e to consider some 
of the well-known reasons underlying Congress's decision to enact the 1990 
amendments to the s t a t u t e . Prior to the 1990 amendments, the Act's 
t r a n s p o r t a t i o n conformity requirements were "l a r g e l y ... ignored by the agencies 
required to apply [them]." 136 CONG. REC . S16972 (daily ed. Oct. 27, 1990) 
(statement of Senator Baucus); see aiso i d . (explaining that "no 
tra n s p o r t a t i o n plan has ever been disapproved under [section 176(c) ] , even i n 
c i t i e s where m.obile source emission growth i s a major factor i n preventing 
attainment of the NAAQS"). The i n i t i a l compliance deadline i n the 1970 Act 
(1975) and the extended deadlines set f o r t h i n the 1977 Amendmenirs (1982 and 
1987) passed unmet. See S. REP. NO . 228, at 10-11 (1989). Recognizing that a 
large part of t h i s f a i l u r e was due to the propensity of the federal goverrunent 
to i n t e r f e r e w i t h p o l l u t i o n control measures by approving, funding, or otherwise 
engaging i n federal transportation a c t i v i t i e s which are inconsistent with 
applicable SIPs, see 136 CONG. REC . S16972 (daily ed. Oct. 27, 1990) 
(statement of Senator Baucus), Congress strengthened section 176(c) to eliminate 
noncompliance w i t h the transp o r t a t i o n conformity requirements by conditioning 
federal approval and funding of tra n s p o r t a t i o n a c t i v i t i e s i n nonattainment and 
maintenance areas on t h e i r demonstratea compliance with the transp o r t a t i o n 
conformity requirements. 42 U.S.C. § 7506(c)(1) (1994) (conditioning federal 
action on tr a n s p o r t a t i o n a c t i v i t y ' s demonstrated compliance wit h the applicable 
SIP); § 7506(c) (3) (conditioning federal action on a showing that the proposed 
a c t i v i t y w i l l c o n t r i b u t e to emissions reductions where applicable SIP co n t r o l 
s t r a t e g i e s are not yet m place). 

The Government o f f e r s three arguments i n defense of the challenged 
r e g u l a t i o n . F i r s t , the Government asserts that Congre.ss included a s i m i l a r 
twelve-month grace period i n subsection 176(c) (3) (B) ( i j , and thus the challenged 
grace period i s not contrary to the Act. See 60 Fed.Peg. 57,179, 57,182 (1995'; 
60 Fed.Reg. 44,790, 44,796 (1995). Second, the Gover.nment argues that the 
challenged r e g u l a t i o n i s j u s t i f i e d by subsection 176(c) (4) (B) ( i i ) , which 
requires the EPA to determine "the appropriate frequency for making conformity 
determinations." See Respondent's B r i e f at 18-20. Third, the Government 
argues that t h i s court's reasoning m Sierra Club v. EPA, 719 F.2d 436 
(D.C.Cir.1983), authorizes the EPA to promulgate the challenged grace period. 
See 60 Fed.Reg. at 57,182; 60 Fed.Reg. at 44,796. We r e j e c t a l l three 
j u s t i f i c a t i o n s . 

The Gcverriment's f i r s t two arguments confuse st a t u t o r y provisions p e r t a i n i n g 
to the c r i t e r i a and procedures for demonstrating whether t r anspor t a t ion 
a c t i v i t i e s i n f a c t comply with the tr a n s p o r t a t i o n conformity requirements 
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withthe issue of which tran s p o r t a t i o n a c t i v i t i e s are reguiredto comply. F i r s t , 
the Government construes subsection 176(c) (3) (B) ( i ) as a twelve-month grace 
period s i m i l a r to the challenged grace period. See 60 Fed.Reg. at 57,182; 60 
Fed.Reg. at 44,796. When read i n context, however, i t becomes clear that 
subsection 1 7 6 ( c ) ( 3 ) ( B ) ( i ) does not provide a twelvemonth exemption from the 
conformity requirements but rather prescribes i n t e r i m c r i t e r i a and procedures 
^or demonstrating the compliance of transp o r t a t i o n a c t i v i t i e s i n nonattairunent 
and maintenance areas i n the absence of an appropriate SIP contr o l strategy, 
.'ee 42 U.S.C. § 7506(c)(3) (1994) (providing i n t e r i m requirements applicable 
u n t i l an appropriate SIP control strategy i s i n place); see also § 
"^506(0) (4) (C) ( r e q u i r i n g each state to submit "a revision to i t s [SIP] that 
includes c r i t e r i a and procedures f o r assessing the conformity of any 
[tr a n s p o r t a t i o n a c t i v i t y ] subject to the conformity requirements"). In 
contrast, the challenged grace period creates a twelve-month exemption from the 
tran s p o r t a t i o n conformity requirements. See 40 C.F.R. § 51.394(d) (providing 
that "the provisions of t h i s subpart s h a l l not apply ... for 12 months fol l o w i n g 
the date of f i n a l designation to nonattainment") (emphasis added). Thus, the 
so-called "grace-period" i n subsection 175(c) '3) (B) ( i ) i n no way resembles the 
challenged grace period. Even i f i t did, however, i t would not provide 
a u t h o r i t y for the challenged grace period. On the contrary, had Congress 
provided some exemptions from the conformity requirements but not the p a r t i c u l a r 
exemption at issue here, t h i s would m i l i t a t e against the v a l i d i t y of creating 
a d d i t i o n a l exemptions via administrative r u l e . See, e.g.. Sierra CJub, 719 F.2d 
at 453 (D.C.Cir.1983) (when a st a t u t e l i s t s several s p e c i f i c exemptions to the 
general purpose, others should not be implied). 

**5 The Government's attempt to r e l y on subsection 1 7 6 ( c ) ( 4 ) ( B ) ( i i ) also 
confuses s t a t u t o r y provisions p e r t a i n i n g to the manner of demonstrating 
conformity w i t h the a p p i i c a b i i i t y of the conformity requirements. Section 
l"6{c) (4) only authorizes the EPA to prescribe the manner and frequency of 
aetermming compliance with section 176, and nothing i n t h i s section can be 
properly construed as authorizing the Agency to exempt transportation a c t i v i t i e s 
m some nonattainment areas from the conformity requirements. Subsection 
176(c) (4) (A) d i r e c t s the agency to "promulgate c r i t e r i a and procedures for 
de.monstratmg and assuring conformity"of t r a n s p o r t a t i o n a c t i v i t i e s subject to 
the conformity requirements. 42 U.S.C. § 7506(c)(4)(A) (1994). Subsection 
l ~ 6 { c ) ( 4 ) ( B ) ( i i ) f u r t h e r requires the EPA to "address the appropriate frequency 
for making conformity determinations," provided that such determinations are not 
"less frequent than every three years." § 7506(c) (4) (B) ( i i ) . 

The EPA attempts to support i t s argument that subsection 1 7 6 ( c ) ( 4 ) ( B ) ( i i ) 
authorizes the challenged grace period by comparing the grace period at issue 
nere wi t h the "grandfather" provision upheld i n EDF v. EPA, 82 F.3d 451 
:.C.Cir.1996). However, EDF does not support the EPA's argument. The 

regulations at issue i n EDF were challenged on the ground that they "exempt from 
the conformity determination requirements ... [tr a n s p o r t a t i o n ] projects that 
r.ave undergone recent National Environmental Policy Act (NEPA) analyses . . . 
>.:thin the preceding three years." 82 F.3d at 456; see alsc 4C C.F.R. § 
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51.394(c)(1) (1994). This court reasoned that, since section 176(c)(4) c l e a r l y 
authorizes the EPA to determine the c r i t e r i a and procedures for demonstrating 
conformity as w e l l as the freauency of conformity determinations, the EPA's 
s u b s t i t u t i o n of NEPA analyses for the newly-promulgated conformity requirements, 
so long as the NEPA analysis was performed w i t h i n three years, was a proper 
exercise of the a u t h o r i t y expressly delegated to the EPA by the s t a t u t e . I d . at 
456-4"^. 

The t r a n s p o r t a t i o n a c t i v i t i e s at issue i n EDF were i n nonattainment areas 
throughout the relevant period and thus were required to comply wit h the 
tra n s p o r t a t i o n conformity requirements. S i g n i f i c a n t l y , the EDF court noted that 
the challenged rules "require generally that conformity determinations for 
covered projects be made before any federal action i s taken on them." I d . at 
456. The only t h i n g that had changed was the s p e c i f i c c r i t e r i a and procedures 
used to demonstrate conformity, i n that t r a n s p o r t a t i o n a c t i v i t i e s which had 
recently undergone a NEPA analysis were allowed to proceed, using the recent 
NEPA analysis as a reasonable equivalent to the conformity determination 
required under section 176(c). By allowing such a s u b s t i t u t i o n , the regulation 
upheld i n EDF merely provided a three-year period of repose for a tr a n s p o r t a t i o n 
a " c t i v i t y which had already undergone an extensive environmental impact review. 

**6 In contrast, t h i s case involves the a p p l i c a b i l i t y of the Act's ^ 
tr a n s p o r t a t i o n conformity requirements following the r e v i s i o n of an area s 
attainment status. Under the Act, designation of an area as .nonattainm.ent 
t r i g g e r s the a p p l i c a b i l i t y of the transportation conformity requirements. See 
42 U.S.C. § 7506(c) (5) (Supp.1995). Unlike i n EDF, the regulation at issue here 
does not p e r t a i n merely to the sp e c i f i c procedures and c r i t e r i a used to 
dete-mine compliance or to hew o: en an a c t i v i t y must go through a compliance 
determination process, but rather whether an a c t i v i t y must be found to comply at 
a i i before i t can be approved or funded. Indeed, t r a n s p o r t a t i o n a c t i v i t i e s 
which are exempt from the conformity requirements under the disputed grace 
ce-iod mav not have undergone an\' environmental impact review. While the 
"holding i n EDF rested squarely on the Act's delegation of a u t h o r i t y to the EPA 
-o soecify the c r i t e r i a a.nd procedures for determining conformity as wei i as tne 
freq'uency of conformity determinations, the Act does not authorize the EPA to 
l^ m i t the a p o l i c a b i l i t y of the conformity requirements by exempting some 
nonattainmen"t areas, even for a l i m i t e d period of time. Thus, neither the 
<=ta*-utory provision at issue m EDF nor the Court's reasoning m £Df supports 
E?h's claim of a u t h o r i t y tc promulgate the regulation challengea here. 

•̂ he EPA's reliance on t h i s court's reasoning i n Sierra Ciub v. EPA, 719 F.2d 
436 (D.C.Cir.1963), as au t h o r i t y for the challenged r e g u l a t i o n i s also without 
- e - ' t S i e r i a Ciub involved the EPA's duty tc apply r e t r o a c t i v e l y a reg u l a t i o n 
r-cmulgated to implement a st a t u t o r y mandate. To resolve t h i s i ssue,^this court 
a c c l i e d the same t e s t which we have applied tc determine the l i m i t s o. an 
3"a"e--/'s Dower to apply a regulation r e t r o a c t i v e l y . I d . at 467. The factors 
-e'^ei on' m Sierra Club echo the a n t i - r e t r o a c t i v i t y p r i n c i p l e s t r a d i t i o n a l l y 
considered when evaluating whether l e g i s l a t i o n should be applied r e t r o a c t i v e l y . 
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Cf. Landgraf v. USI F i lm Products, 511 U.S. 244 (1994) (discussing evolution and 
app l i c a t i o n of a n t i - r e t r o a c t i v i t y p r i n c i p l e s ) . 

Unlike Sierra Club and the cases on which i t r e l i e s , however, t h i s case 
involves an ad m i n i s t r a t i v e agency's a u t h o r i t y to l i m i t the prospective, rather 
than r e t r o a c t i v e , a p p l i c a t i o n of regulations implementing a statutory mandate. 
The Government acknowledges that t h i s case d i f f e r s from Sierra CJub. 60 
Fed.Reg. 57,179, 57,182 (1995). The Government erroneously dismisses the 
importance of t h i s d i s t i n c t i o n , however, arguing that the legal analysis 
a r t i c u l a t e d i n Sierra CJub "applies equally to grandfathering from new 
requirements." I d . The Government asserts that the a n t i - r e t r o a c t i v i t y 
p r i n c i p l e s applied i n Sierra Ciub j u s t i f y the challenged grace period because 
"[i]mmediate a p p l i c a t i o n of a l l conformity requirements ... would seriously 
prejudice the aff e c t e d areas, which have r e l i e d on t h e i r status as attairunent 
areas exempt from conformity and have not previously conducted the analyses 
necessary for conformity determinations." Respondent's Br. at 23. This i s a 
ri d i c u l o u s claim. This court has never treated the type of harm alleged by the 
Government as a sort of " r e t r o a c t i v i t y " v i o l a t i n g any legal standard. See 
Direct TV, Inc . v. FCC, 119 F.3d 816, 826 (D.C.Cir.1997) ( r e j e c t i n g claim t h a t , 
because p e t i t i o n e r had expended m i l l i o n s of d o l l a r s i n reliance on p r i o r 
regulatory scheme, change i n regulatory scheme was "secondarily r e t r o a c t i v e " as 
applied to p e t i t i o n e r and that, therefore, a n t i - r e t r o a c t i v i t y p r i n c i p l e s shoula 
apply to exempt p e t i t i o n e r from new r e g u l a t i o n ) ; see also Landgraf, 511 U.S. a. 
269-70 n. 24 ("Even unco n t r o v e r s i a l l y prospective statutes may unsettle 
expectations and impose burdens on past conduct[, for example,] a new property 
tax or zoning reg u l a t i o n may upset the reasonable expectations that prompted 
those affected to acquire property," but t h i s does not render the ap p l i c a t i o n c i 
new laws i n v a l i d . ) . 

**7. The absurdity of the EPA's argument i s seen i n the fact that the 
challenged grace period i s not l i m i t e d only to those regulated e n t i t i e s whose 
expectations arguably were adversely affected by the 1990 amendments to the Act. 
EFA regulations promulgated i n 1993 to imple.ment the 1990 amendments did not 
include any grace periods f c r designated nonattainm.ent areas. See 58 Fed.Reg. 
62,188 (1993). Yet, under the EPA's 1995 amendment to i t s 1993 regulations, 
regulated e n t i t i e s that are now f u l l y on notice of the consequences of 
nonattainm.ent would be given an exemption from conformity requirements i n clear 
'defiance of the s t a t u t e . EPA's attempt to j u s t i f y t h i s p o s i t i o n f a l l s f l a t . 

Sierra CJufc and the cases on which i t r e l i e d involved agencies' duty or 
a u t h o r i t y to apply regulations r e t r o a c t i v e l y . I n contrast, t h i s case involves 
3n agency's e f f o r t to create exemptions from a prospective s t a t u t o r y mandate, 
.^sent a showing of r e t r o a c t i v i t y , the challenged exemptions must be treated nc 
d i f f e r e n t l y than any other administrative exemption from a categorical statutory 
T.andate, and thus Sierra Club i s inapposite here. The Government's argument 
"hat the l i n e drawn between retrospective and prospective laws can be 
disregarded where, as here, the exemption from the conformity requirements-
termed "grandfathering" by the Goverrunent--is l i m i t e d to a one-year period, see 

Copyright (c; West Group 1997 No claim to o r i g i n a l U.S. Govt, works 
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60 Fed.Reg. a^ 57,182, i s without merit. Although i t i s c e r t a i n l y w i t h i n 
Congress's pow'jr to provide such grandfathering provisions, neither 
administrative agencies nor courts may do so i n the absence of clear s t a t u t o r y 
a u t h o r i t y . Nothing i n Sierra CJub suggests the contrary. 

I I I . CONCLUSION 

We hold that EPA's proposed grace period exempting designated nonattainment 
areas from the Clean A i r Act's t r a n s p o r t a t i o n conformity requirements v i o l a t e s 
the p l a i n terms of the Act and, therefore, i s unlawful. Accordingly, the 
p e t i t i o n f o r review i s granted. 

So ordered. 
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CSX CORPORATION AND CSX 
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SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMPANY --
CONTROL AND OPERATING LEASES/ 
AGREEMENT'̂  -- CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 3 3388 

BRIEF OF THE CITIES OF EAST CHICAGO, INDIANA; HAMMOND, 
INDIANA; GARY, INDIANA; AND WHITING, INDIANA 

(COLLECTIVELY, THE FOUR CITY CONSORTIUM) 

Pursuant to the procedural orders issued by the Surface 

Transportation Board ("STB" or "Board") i n t h i s proceeding, che 

Ci t i e s of East Chicago, Indiana; Hammond, Indiana; Gary, Indiana; 

and Whiting, Indiana ( c o l l e c t i v e l y , the "Four City Consortium" 

the "Consortium" or the "Four Cities") hereby submit t h i s b r i e f 

with respect to the pending Application by CSX Corpoiation and 

i t s r a i l a f f i l i a t e s ("CSX") and Norfolk Southern Corporation and 

I t s r a i l a f f i l i a t e s ("NS") ( c o l l e c t i v e l y , the "Applicants") f o r 

au t h o r i t y to control Conrail Inc. and it£=' r a i l a f f i l i a t e s ("Con­

r a i l " ) . 

Since the Application i n t h i s matter was f i l e d , there 

have been two f a t a l accidents i n the Four C i t i e s ' region that 

resulted i n three deaths and several i n j u r i e s . The f i r s t oc­

curred on September 15, 1997, and involved ar Amtrak t r a i n which 



struck an 18-wheel gravel truck at an at-grade crossing i n Gary, 

Indiana, k i l l i n g the truck d r i v e r and i n j u r i n g 11 passengers and 

one Amtrak employee. See Cervay Environmental V.S. at 17. The 

second occurred on February 8, 1998 when a NS t r a i n struck a 

pick-up truck at an at-grade crossing i n Hammond, Indiana k i l l i n g 

two occupants of the vehicle. (See the Four C i t i e s ' Supplemental 

Comments on Draft Environmental Impact Statement (FCC-14) f i l e d 

on February 23, 1998). Unfortunately, these accidents are a l l 

too common an occurrence i n Indiana which has the fo u r t h highest 

incidence of f a t a l i t i e s from r a i l r o a d crossing accidents i n the 

nation. See Burris Environmental V.S. at 4. 

I t i s sobering but very approp-.'iate to note that the 

concerns raised by the Four C i t i e s impact most c r i t i c a l l y on the 

l i v e s and physical well-being of t h e i r c i t i z e n s who already 

experience on a d a i l y basis, a tremendous l e v e l of exposure to 

r.ailroad operations through t h e i r communities. The Four C i t i e s 

seek p r o t e c t i o n from t h i s Board against avoidable incremental 

impacts of the proposed Conrail transaction cn the Four C i t i e s ' 

region and i t s population. 

1. 

StMMARY OF THE FOUR CITIES' POSITION 

As set f o r t h i n more d e t a i l below, the Four City 

Consortium opposes the proposed a c q u i s i t i o n and d i v i s i o n of 

Conrail by CSX and N? unless c e r t a i n conditions are imposed to 

ameliorate the adverse impacts of t h e i r post-transaction opera­

tions i n northwestern Indiana. The p r i n c i p a l condition sought 
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would require the re-routing of ce r t a i n r a i l t r a f f i c from h i g h l y 

congested l i n e s with many rail/haghway grade crossings to less 

congested l i n e s with few at-grade crossings and more grade 

separations, as well as elirr.inate the need to restore an in a c t i v e 

r a i l l i n e to service. The specifics of t h i s condition are 

described below. 

A. The Four City Consortium's I d e n t i t y and In t e r e s t 

The Four City Consortium's i d e n t i t y and i n t e r e s t are 

set f o r t h f u l l y i n i t s Comments and Request f o r Conditions f i l e d 

m t h i s proceeding on October 21, 1997 (FCC-9) ("October 21 

Comments") and i n i t s Comments on the Draft Environmental Impact 

Statement f i l e d with the Board's Section of Environmental Analy­

sis ("SEA") on February 2, 1998 (FCC-13) ("EIS Comments"). I n 

b r i e f , the Four City Consortium i s an association of the above-

named c i t i e s located i n Lake County i n northwestern Indiana, wi t h 

a combined population of approximately 208,000. This heavily-

populated and i n d u s t r i a l i z e d region i s located d i r e c t l y east of 

Chicago, I l l i n o i s , and i s traversed by hundreds of miles of 

r a i l r o a d l i n e s operated by Conrail, CSX, NS, and other c a r r i e r s . 

Several of the more congested r a i l l i n e s have a large number of 

closely-spaced rail/highway grade crossings. The region has 

recently experienced growth i n both r a i l and highway t r a f f i c , and 

as a r e s u l t i t s transportation i n f r a s t r u c t u r e i s already ap­

proaching g r i d l o c k . 

The Four City Consortium was organized f o r the express 

purpose of evaluating the regional impacts of the proposed 
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Conrail a c q u i s i t i o n and recommending regional solutions to the 

adverse impacts i d e n t i f i e d . I t i s an example of coordinated, 

regional planning at i t s best, and as w i l l be set f o r t h m d e t a i l 

below, i t has been able to devise a comprehensive, constructive 

r e g i c r . i l s o l u t i o n to the adverse impacts of the Conrail transac­

t i o n on tne residents of northwestern Indiana that i s consistent 

with the Applicants' post-transaction operational plans f o r t h i s 

region. 

B. The Adverse Impacts of the Proposed 
Transaction on the Four Ci t i e s 

The Four C i t i e s ' October 21 Comments and EIS Comments 

outliixe i n d e t a i l the serious incremental adverse safety, envi­

ronmental, and socioeconomic impacts that the Applicants' post-

transaction operations, as c u r r e n t l y planned, w i l l have on the 

Four C i t i e s ' region. The Four C i t i e s have conducted a thorough 

review of the Application, the Applicants' Rebuttal, the answers 

provided by the Applicants to t h e i r discovery requests, and the 

SEA'S Draft EIS. They have also conducted t h e i r own independent 

research and analysis of the Conrail transaction. They have 

concluded that the Applicants' proposed a c q u i s i t i o n of Conrail 

and t h e i r post - transaction operating -^lans w i l l cause the a l ­

ready-intolerable safety and environmental s i t u a t i o n i n north­

western Indiana to become s i g n i f i c a n t l y worse, and w i l l also 

i n t e r f e r e w i t h important and ongoing regional economic develop­

ment plans. 
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The Four Ci t i e s have focused p r i m a r i l y on two central 

post-transaction operational features associated wi t h the Appli­

cation that would have the worst regional impacts. F i r s t , the 

proposed transaction would r e s u l t n s i g n i f i c a n t incremental 

increases m r a i l t r a f f i c over c e r t a i n r a i l l i n e s that have 

numerous rail/highway grade crossings, and i n p a r t i c u l a r the 

Baltimore and Ohio Chicago Terminal Railroad Company ("BOCT") 

l i n e between Pine Junction, IN and Calumet Park, IL.' Second, 

CSX intends, at a cost of approximately $13 m i l l i o n , to recon­

s t r u c t and r e i n s t i t u t e r a i l service on a long-unused r a i l l i n e 

c u t t i n g through the heart of Gary. The Conrail transaction w i l l 

also have a number of other problematic impacts, which are 

ou t l i n e d i n d e t a i l i n the Four C i t i e s ' October 21 Comments and 

EIS Comments. However, at a minimum, meaningful steps must be 

taken to ameliorate these two impacts i f the proposed transaction 

i s t o meet the Board's pu'^lic i n t e r e s t standard. 

I t i s impossible to quantify a l l of the adverse envi­

ronmental impacts of the Conrail transaction on the Four C i t i e s , 

and the Consortium has not attempted to do so i n it£ comments. 

With that said, however, the Consortium has demonstrated that the 

transaction would r e s u l t i n a 74 percent increase i n vehicle 

crossing delay time alone over e x i s t i n g levels i n the Four C i t i e s 

( v i t h delay time increasing from 204,387 hours to 355,266 hours). 

- The BOCT i s a wholly-owned subsidiary of CSX. The BOCT 
l i n e i n question i s a part of CSX's route between Willow Creek, 
IN and Barr Yard which i s CSX's p r i n c i p a l r a i l yard i n the 
Chicago area. 
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(See EIS Comments, Argument at 31-32; Andrew Environmental V.S. 

at 9) This increase i n vehicle delay time w i l l have s i g n i f i ­

cant adverse impacts on, among other things, the e f f i c i e n t 

p r o v i s i o n of f i r e , police, and emergency service; fa m i l i e s 

commuting to/from v;ork and school; the propensity of area motor­

i s t s to ignore grade crossing protection devices (including, m 

p a r t i c u l a r , lowered crossing gates) at s i g n i f i c a n t r i s k to 

themselves and t h e i r passengers; and the propensity of pedestri­

ans ( p a r t i c u l a r l y chilaren) to climb under and through stopped 

t r a i n s . Besides these considerable safety and t r a f f i c and 

tr a n s p o r t a t i o n system impacts, increases i n vehicle delay times 

would also have substantial a i r q u a l i t y , environmental j u s t i c e , 

noise, and fue l consumption impacts. A l l of these impacts are 

described at length i n the Four City Consortium's EIS Comments. 

The Four C i t i e s have been able to quantify several of 

the economic costs r e s u l t i n g from the projected post-transaction 

increase i n Applicants' r a i l t r a f f i c moving through the Four 

C i t i e s . Burris Environmental V.S. at 6-7. These increased 

costs, which t o t a l $3.4 m i l l i o n per year, are based on four 

f a c t o r s : (1) l o s t p r o d u c t i v i t y r e s u l t i n g from incremental 

vehicle delays at rail/highway crossings; (2) ad d i t i o n a l f u e l and 

o i l consumption associated with the incremental delays; (3) 

incremental vehicle exhaust emissions r e s u l t i n g from the incre-

The v e r i f i e d statements accompanying the Four C i t i e s ' 
October 21 Comments are c i t e d as, e.g., "Burris V.S. at ." 
The v e r i f i e d statements accompanying the Four C i t i e s EIS Comments 
are c i t e d as, e.g., "Andrew Environmental V.S. at ." 
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mental delays; and (4) the increase i n the number of accidents, 

i n j u r i e s , and f a t a l i t i e s l i k e l y to occur at rail/highway grade 

crossings as a res u l t of the increases i n r a i l t r a f f i c . I d . 

In addition to the above problems and qu a n t i f i a b l e 

costs, the increTiental inc-eases i n r a i l t r a f f i c moving over 

rail/highway grade crossings i n the Four C i t i e s would also have 

s i g n i f i c a n t land use and socioeconomic impacts. In p a r t i c u l a r , 

the proposed transactiori would i n t e r f e r e with important community 

r e v i t a l i z a t i o n projects. These impacts are i n great part a t t r i b ­

utable to the plannei r e s t i t u t i o n of r a i l service on the por t i o n 

of the former Pennsylvania Railroad ("PRR") Fort Wayne l i n e 

between Hobart and Clarke Junction, IN,^ and are examined i n 

d e t a i l m the testimony of Michael L. Cervay, the Director of 

Planning and Development f o r the City of Gary, accompanying the 

Four C i t i e s ' EIS comments. In p a r t i c u l a r , the reinstatement of 

t h i s l i n e would i n t e r f e r e with the Roosevelt Manor affordable 

housing project which i s scheduled to create dozens of low- and 

moderate-income homes f o r area residents. I t would also i n t e r ­

fere with plans f o r expansion of the Gary/Chicago Air p o r t (which 

i s c r i t i c a l f o r the area's economic r e v i t a l i z a t i o n ) , and with 

plans to restore and develop the Lake Michigan waterfront which 

spans the e n t i r e northern boundary of the Four C i t i e s . Cervay 

^ The Hobart to Clarke Junction l i n e segment i s presently 
owned by NS and i s to be acquired by CSX. This 12-mile l i n e 
segment, which has 23 grade crossings, i s i n disre p a i r and }xas 
been out of service f o r approximately ten years. CSX proposes to 
r e h a b i l i t a t e t h i s l i n e to provide an alternate route for c e r t a i n 
bulk t r a i n s that would otherwise operate via CSX's main l i n e 
through Willow Creek. 



Environmental V.S. at 4-16. I t i s important to mention that the 

$3.4 m i l l i o n i n additional economic costs i d e n t i f i e d by the 

Consortium do not take i n t o account the severe d i s r u p t i o n of 

these m u l t i - m i l l i o n d o l l a r regional economic development pro­

j e c t s . Burris Environmental V.S. at 7. 

C. Adoption of the Four C i t i e s ' A l t e r n a t i v e 
Routing Plan would Mitigate Many of the 
Adverse Impacts of the Proposed Transaction 

A f t e r undertaking a careful review and analysis of the 

impacts of the Applicants' proposal on the Four C i t i e s , the 

Consortium evaluated whether there were p r a c t i c a l steps that 

could be taken co mitigate those impacts. The Four C i t i e s sought 

to develop an a l t e r n a t i v e plan for the movement of t r a f f i c 

through the area which would accommodate the Applicants' desire 

for operational f l e x i b i l i t y i n moving t h e i r projected post-

transaction r a i l t r a f f i c through the region, while at the same 

time m i t i g a t i n g the adverse impacts of these operations on 

northwestern Indiana. In p a r t i c u l a r , the Four C i t i e s sought to 

develop a plan that would meet the following goals: 

• To the extent practicable, the plan should 
concentrate more r a i l t r a f f i c on l i n e s that 
are grade separated and/or have a lower i n c i ­
dence of rail/highway grade crossings. 

• The plan should accommodate the Applicants' 
planned incremental increases i n r a i l t r a f f i c 
and minimize disruptions to the Applicants' 
planned post-transaction r a i l t r a f f i c flows 
through northwestern Indiana. 

The plan should ensure that the economic 
costs incurred by the Applicants are kept 
to a minimum. 
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• The plan should be narrowly focused on ame­
l i o r a t i n g post-transaction incremental im­
pacts associated with the Conrail transac­
t i o n , and I t should not seek to broadly ad­
dress e x i s t i n g regional r a i l r o a d impacts not 
associated with the transaction. 

In developing i t s mitigaticm plan, the Four C i t i e s 

e n l i s t e d the support of engineering and econom.ic consultants, and 

conducted extensive i n t e r n a l reviews of alt e r n a t i v e s . The r e s u l t 

was the development of an Al t e r n a t i v e Routing Plan that accom­

plishes a l l of the above goals. Accordingly, the Four City 

Consortium requests that the Board impose the A l t e r n a t i v e Routing 

Plan as a condition to i t s approval of the Application i n t h i s 

proceeding. 

In b r i e f , the A l t e r n a t i v e Routing Plan would a l t e r the 

Applicants' post-transaction operating plans for northwestern 

Indiana i n two p r i n c i p a l respects. F i r s t , the plan reroutes some 

CSX t r a f f i c that i s projected to move between Willow Creek and 

Calumet Park from .he CSX and BOCT li n e s v i a Pine Junction to a 

p a r a l l e l route consisting of Conrail's Porter Branch (to be 

acquired by CSX) between Willow Creek and a proposed new connec­

t i o n w i t h the Indiana Harbor Belt Railroad Company's ("IHB") 

p a r a l l e l but elevated (and grade-separated) l i n e near V i r g i n i a 

Street i n Gary." 

The CSX/BOCT Willow Creek to Calumet Park li n e s have 27 

rail/highway grade crossings, 20 of which are located on the BOCT 

' This route i s displayed on the schematic on the follow­
ing page. I t i s shown i n more d e t a i l on Exhibit PHB-3 attached 
to Mr.'Burris' V e r i f i e d Statement i n the October 21 Comments. 
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l i n e between Pine J u n c t i o n and Calumet Park. CSX's o p e r a t i n g 

p l a n p r o j e c t s a p o s t - t r a n s a c t i o n increase of 5.7 t r a i n s per day 

moving over t h i s r oute (from 27.6 t o 33.3 t r a i n s per day) com­

pared w i t h the base year (1995) t r a i n frequency. The BOCT l i n e 

passes d i r e c t l y throuqh the congested downtown business d i s t r i c t s 

of East Chicago and Hammond at grade, and i t a l r e a d y causes 

considerable grade c r o s s i n g v e h i c l e delay and s a f e t y problems. 

The Four C i t i e s ' a l t e r n a t i v e route f o r t h i s l i n e runs through a 

l e s s developed area t o the south, which has o n l y t h r e e at-grade 

c r o s s i n g s and 13 grade-separated highway c r o s s i n g s . B u r r i s 

Environmental V.S. at 8-9. This r o u t e would take advantage of 

the $25 m i l l i o n i n f e d e r a l , s t a t e and c i t y funds a"'ready i n v e s t e d 

i n grade separations on the elevated IHB c o r r i d o r . Thomas V.S. 

i n FCC -9 at 8. 

The second p a r t o t che A l t e r n a t i v e Routing Plan i n ­

volves r e r o u t i n g c e r t a i n b u l k t r a f f i c t h a t CSX proposes t o move 

over the c u r r e n t l y unused p o r t i o n of the former PRR l i n e between 

Hobart and Clarke J u n c t i o n a f t e r t h a t l i n e segment i s r e h a b i l i ­

t a t e d and r e s t o r e d t o serv i c e . - This t r a f f i c i s t o be r e r o u t e d 

t o a p a r a l l e l r o u t e v i a the NS (former N i c k e l P l a t e ) l i n e between 

Hobart and Van Loon, IN, and thence v i a the E l g i n , J o l i e t and 

^ As mentioned above, the estimated cost of r e h a b i l i t a ­
t i o n of the o u t - o f - s e r v i c e p o r t i o n of the PRR l i n e between Hobart 
and Clarke J u n c t i o n i s $13 m i l l i o n . B u r r i s Environmental V.S. a t 
41-42 . 
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Eastern Railway Company ("EJE") between Van Loon and a connection 

wit h both the EJE and CSX lakefront lines near Pine Junction ^ 

The 11.' mile portion of the PRR l i n e between Hobart 

and Clarke Junction has 23 inactive rail/highway grade crossings, 

m.̂my of which are paved over. Burris Environmental V.S. at 9-11. 

This l i n e segment has been out of service f o r approximately ten 

years. As indicated above, the reinstatement of t h i s l i n e would 

i n t e r f e r e with the City of Gary's Roosevelt Manor housing devel­

opment pro j e c t , the expansion plans for the Gary/Chicago A i r p o r t , 

and lakefront development e f f o r t s . Reopening 23 grade crossings 

would create enormous safety problems given that area motorists 

have long been used to ignoring the p o s s i b i l i t y of t r a i n move­

ments over these crossings. 

While the Four C i t i e s ' A l t e r n a t i v e Routing Plan would 

s u b s t a n t i a l l y mitigate the serious safety, environmental, and 

socioeconomic impacts of the Applicants' proposal, i t would also 

r e s u l t i n q u a n t i f i a b l e annual cost savings to the public and the 

Applicants of $4.2 m i l l i o n compared with the Applicants' operat­

ing plans (with a net present value of $59.3 m i l l i o n over 20 

years). Burris Environmental V.S. at 39. The Plan i s also an 

o p e r a t i o n a l l y feasible a l t e r n a t i v e that accommodates che Appli­

cants' proposed incremental increaser m r a i l t r a f f i c moving 

through the Four C i t i e s as well as t h e i r desire f o r operational 

* This a l t e r n a t i v e route i s displayed on the schematic on 
the f o l l o w i n g page. I t i s shown i n more d e t a i l on Exhibit PHB-4 
attached co Mr. Bu r r i s ' V e r i f i e d Statement i n the October 21 
Comments. 
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f l e x i b i l i t y . I t i s also consistent wi t h CSX's proposed counter­

clockwise flow of r a i l t r a f f i c to and from Chicago. 

The A l t e r n a t i v e Routing Plan developed by the Four 

C i t i e s assumes that both CSX and NS w i l l abide bv ocher imporCanC 

aspeccs of Cheir posC-transaction operating plans. In p a r t i c u ­

l a r , NS has represented that i t plans to reduce the d a i l y average 

number of t r a i n movements over i t s Nickel Plate l i n e through the 

Four C i t i e s ' region to 11 from the base year (1995) l e v e l of 26. 

The Nickel Plate l i n e crosses many of the same highways and 

streets crossed by the BOCT l i n e , although some distance to the 

south, and i t also causes severe problems i n terms of grade 

crossing safety and vehicle delays. The Alternate/e Routing Plan 

proposes co use some of Che capaciCy released by Che reducCion 

from 26 Co 11 d a i l y Crains f o r f i v e d a i l y CSX t r a i n s that would 

operate over t h i s l i n e between Hobart and Van Loon. With respect 

to the por t i o n of the Nickel Plate l i n e west of Van Loon, NS 

should be held to i t s representations concerning post-transaction 

d a i l y t r a i n frequencies. This can be accomplished by imposing a 

cap on the average number of d a i l y t r a i n movements on the NS l i n e 

consistent with the nunrUDers shown i n NS's operating plan. 

Accordingly, the Four City Consortium also requests that the 

Board impose such a cap as a fur t h e r condition to i t s approval of 

the Application. 
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D. Four C i t i e s Negotiations with Applicants 

The Four C i t i e s note that the Applicants themselves 

re ognize the severity of the impacts of t h e i r proposed transac­

t i o n on the Four C i t i e s ' region, as they have been consulting 

wich Che Four C i t i e s with respect to post-transaction operations 

through northwest Indiana since l a s t summer. Negotiations 

between the p a r t i e s have beer, pursued with more r i g o r i n recent 

months, as a r e s u l t of the SEA's recommendation i n the Draft EIS 

that the p a r t i e s meet and attempt to negotiate a "mutually-

binding agreement" with respect to the m i t i g a t i o n of post-trans­

action impacts. The Four City Consortium has met and continues 

to meet wit h CSX and NS representatives (and the Indiana Depart­

ment of Transportation) concerning the development and implemen­

t a t i o n of a mutually-acceptable solution. 

At t h i s time, i t remains uncertain whether an agreement 

can be reached between the parties that would obviate tne need 

f o r imposition of environmental m i t i g a t i n g conditions by the 

Board as part of any approval of the proposed transaction. As 

the Four C i t i e s have indicated i n t h e i r EIS Comments, the Consor­

tium intends to supplement those comments, as appropriate, upon 

the conclusion of the discussions with the Applicants. 

I I . 

Applicable Legal Standards 

The "single and essential standard of approval" f o r a 

proposed r a i l r o a d merger or control transaction i s whether the 

-13-



t r a n s a c t i o n i s "c o n s i s t e n t w i t h the p u b l i c i n t e r e s t . " 49 U.S.C. 

§ 11324(0).^ See Finance Docket No. 32760, Union P a c i f i c Corpo­

r a t i o n , et a l • -- Control and Merger -- Southern P a c i f i c R a i l 

Corporacion, eC a l . , Decision No. 44 (served August 12, 1996) at 

50-51 (unpublished)("UP/SP"); Finance Docket No. 32549, B u r l i n g ­

ton Norchern Inc. and B u r l i n g t o n Northern R a i l r o a d Companv --

Control and Merger -- Santa Fe P a c i f i c Corporation and The 

Atchison, Topeka and Santa Fe Railways Companv, Decision No. 3 8 

(served August 23, 1995) at 50-51 (unpublished)("BN/Santa Fe"). 

The a p p l i c a b l e l e g a l standards are discussed i n more 

d e t a i l m the Four C i t i e s ' October 21 Comments and i n t h e i r EIS 

Comments. I n essence, the Board must perform a "balancing t e s t " 

i n d e t e r m i n i n g whether a proposed r a i l r o a d c o n t r o l t r a n s a c t i o n i s 

i n the p u b l i c i n t e r e s t . That t e s t c a l l s f o r the Board t o weigh 

"the p o c e n c i a l benefiCs Co applicanCs and Che p u b l i c againsC Che 

poCential harm t o the p u b l i c . " 49 C.F.R. § 1180.1(c). 

Even i f the Board determines t h a t the o v e r a l l e f f e c t of 

a proposed merger i s i n the p u b l i c i n t e r e s t , the Board s t i l l has 

broad a u t h o r i t y t o impose c o n d i t i o n s on c o n s o l i d a t i o n s i n order 

t o a m e l i o r a t e p o t e n t i a l adverse e f f e c t s . 49 U.S.C. § 11344(c). 

S t a t u t o r y c i t a t i o n s are t o the ICC Termination Act of 
1995 (the " A c t " ) , Pub. L. No. 104-88, 109 S t a t . 803 (1995). The 
cu r r e n t s t a t u t o r y standards a p p l i c a b l e t o the Board's consid­
e r a t i o n of the C o n r a i l c o n t r o l t r a n s a c t i o n are s i m i l a r t o those 
under the former I n t e r s t a t e Commerce Act, which were set f o r t h at 
49 U.S.C. § 11344. The only subscantive change i s the a d d i t i o n 
of Subparagraph (5) t o new § 11324(B), which r e q u i r e s the Board 
t o consider "whether the proposed t r a n s a c t i o n would have an 
adverse e f f e c t on co m p e t i t i o n among r a i l c a r r i e r s i n the a f f e c t e d 
r e g i o n or i n the n a t i o n a l r a i l system." 

-14-



The c r i t e r i a f o i imposing conditions to remedy anti-competitive 

e f f e c t s of a proposed merger were described as follows i n BN/ 

Santa Fe: 

... [W]e w i l l not impose conditions unless we 
f i n d that the consolidation may produce ef­
fects harmful to the public i n t e r e s t (such as 
a s i g n i f i c a n t reduction of competition i n an 
affected market), and that the conditions 
w i l l ameliorate or eliminate the harmful 
e f f e c t s , w i l l be operationally feasible, and 
w i l l produce public benefits (through reduc­
t i o n or elimination of the possible harm) 
outweighing any reduction to the public bene­
f i t s produced by the merger. 

BN/Santa Fe. supra, at 55-56, c i t i n g . UP/MP/WP, 366 I.C.C. at 

562-65. See also 49 U.S.C. § 11324(c), which provides t h a t : 

The Board may impose conditions governing the 
transaction, including the d i v e s t i t u r e of 
p a r a l l e l tracks or the granting of trackage 
r i g h t s and access to other f a c i l i t i e s . 

The harm that the proposed d i v i s i o n of Conrail would 

i n f l i c t on the Four C i t i e s ' region i s , to a large degree, envi­

ronmental i n nature. The National Environmental Policy Act 

("NEPA"), 42 U.S.C. §§ 4321 et seq., together with regulations 

implemenced by Che Council on Environmental Quality, 40 C.F.R. 

Parts 1500-1508, set f o r t h the governing p r i n c i p l e s f o r the 

evaluation of the environmental impacts of any "major Federal 

acti o n . " The Board i s the lead agency f o r ensuring compliance 

with the environmental laws and regulations.* 

The Board's regulations implementing i t s environmental 
review obligations are set f o r t h at 49 C.F.R. Part 1105, "Proce­
dures f o r Implementation of Environmental Laws." 
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NEPA r e q u i r e s t h a t an Environmental Impact Statement 

("EIS") be prepared when a proposed f e d e r a l a c t i o n has the 

p o c e n t i a l t o a f f e c t s i g n i f i c a n t l y the q u a l i t y of the human 

environment. 42 U.S.C. § 4332(2)(C). I n Decision No. 6 (served 

May 30, 1997), the Board determined t h a t p r e p a r a t i o n of an EIS 

was warranted i n t h i s case. I d . at 2-3. A D r a f t EIS was pre­

pared by the Board's SEA and pu b l i s h e d on December 12, 1997. 

A f t e r r e v i e w i n g the comments f i l e d by p a r t i e s ( i n c l u d i n g the Four 

C i t y Consortium) i n response t o the D r a f t EIS, SEA i s expected t o 

issue i t s F i n a l EIS f o r t h i s proceeding i n l a t e May of 1998. 

The Board's Notice of F i n a l Scope issued on October 1, 

1997, set f o r t h t h r e e separate a l t e r n a t i v e s t h a t i t w i l l consider 

when r e v i e w i n g the EIS prepared f o r t h i s case: 

I n making i t s d e c i s i o n i n t h i s proceeding, 
the Board w i l l consider p u b l i c comments and 
SEA'S environmental a n a l y s i s contained i n the 
EIS, i n c l u d i n g any proposed environmental 
m i t i g a t i o n . The a l t e r n a t i v e s SEA w i l l con­
s i d e r i n the EIS are: (1) approval of the 
t r a n s a c t i o n as proposed; (2) disa p p r o v a l of 
the proposed t r a n s a c t i o n i n whole (No-Action 
a l t e r n a t i v e ) ; and, (3) approval of the pro­
posed t r a n s a c t i o n w i t h c o n d i t i o n s , i n c l u d i n g 
environmental m i t i g a t i o n c o n d i t i o n s . 

I d . a t 3. 

The Board's standards f o r s e t t i n g environmental condi­

t i o n s i n r a i l merger and c o n t r o l cases are c o n s i s t e n t w i t h i t s 

broad auchoriCy Co impose condicions i n approving such Cransac-

Cions under 49 U.S.C. § 11324(c). Among oCher Chings, "Che 

reco r d muse supporC Che im p o s i c i o n of Che co n d i c i o n a t issue. 
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there must be a s u f f i c i e n t r e l a t i o n s h i p between the condi­

t i o n imposed and the transaction before the agency, and the 

condition imposed must be reasonable." I d . at 3 n.2. 

F i n a l l y , i n evaluating the environmencal-relaCed 

impacCs of a merger applicaCion, Che Board examines che impaccs 

ac a l l levels, including sysCemwide and l o c a l impacCs, and even 

l i n e - b y - l i n e impacts. As stated by the Board, environmental 

m i t i g a t i o n "addresses impacts on a v a r i e t y of l e v e l s : systemwide, 

r a i l c o r r i d o r - s p e c i f i c , and l o c a l . . . . [ M ] i t i g a t i o n [may be 

appropriate] f o r p a r t i c u l a r r a i l l i n e segments, r a i l yards, 

intermodal f a c i l i t i e s , and r a i l abandonments and construction." 

UP/SP, supra at 22 0.-

I I I . 

ARGUMENT 

The evidence concerning the proposed Conrail control 

transaction's impacts on the Four C i t i e s establishes that the 

transaction i s not m the public i n t e r e s t absent the imposition 

of conditions designed to mitigate those impacts. I f the Appli­

cation IS approved, the record supports the imposition of the 

Four C i t i e s ' A l t e r n a t i v e Routing Plan as the best method of 

ameliorating the adverse e f f e c t s of the transaction m a manner 

In t h e i r comments on the Draft EIS, both CSX and NS 
argue that the Board should not impose m i t i g a t i n g conditions f o r 
l o c a l i z e d adverse environmental impacts i f the benefits of the 
transaction as a whole outweigh such impacts. This p o s i t i o n i s 
inconsistent with the Board's broad conditioning power m r a i l ­
road control cases, which has consistently been exercised to 
remedy adverse competitive and other impacts of a l o c a l nature or 
a f f e c t i n g but a single shipper. 
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that w i l l not intrude on the benefits otherwise to be realized. 

Such action i s e n t i r e l y consistent with the Board's s t a t u t o r y 

r e s p o n s i b i l i t i e s m r a i l r o a d control proceedings. 

In both t h e i r Rebuttal f i l i n g on December 15, 1997, and 

i n t h e i r Comments on the Draft EIS f i l e d on February 2, 1998, the 

Applicants have argued that t h e i r post-transaction operations 

w i l l not adversely impact the Four C i t i e s ' region (or, alterna­

t i v e l y , that any such impacts are o f f s e t by the o v e r a l l benefits 

of the t r a n s a c t i o n ) . They have also set f o r t h a number of 

objections to the f e a s i b i l i t y of the Four C i t i e s ' A l t e r n a t i v e 

Routing Plan, and claimed that i t w i l l adversely a f f e c t t h e i r own 

operations. The Four C i t i e s w i l l respond to these arguments and 

also address the Applicants' mistaken assertions concerning the 

applicable legal standards (including environmental standards) 

that the Board should apply i n evaluating the proposed transac­

t i o n . 

The Applicants' Rebuttal to the Four C i t i e s ' October 21 

Comments i s based l a r g e l y on the j o i n t testimony of two economic 

consultants. See Joint Rebuttal V e r i f i e d Statement of James C. 

Rooney and T. Stephen O'Connor i n CSX/NS-177, Vol 2B at 277-307 

("Rooney/O'Connor V.S."). While these witnesses may be q u a l i f i e d 

to t e s t i f y on broad r a i l s t r u c t u r i n g issues, the Board must weigh 

t h e i r comments i n the context of the voluminous and d e t a i l e d 

local-impact testimony submitted by the Four C i t i e s i n t h i s 

proceeding. 
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7 :e Four C i t i e s have offered a "real world" perspective 

on the serious l o c a l impacts associated with the proposed trans­

action. The following federa], state, and local public o f f i ­

c i a l s , as well as loc=l community groups, planners, and consul­

tants, have submitted w r i t t e n testimony and correspondence to the 

Board describing the serious regional impacts of the proposed 

transaction and supporting unanimously the Four C i t i e s ' Alterna­

t i v e Routing Plan as an appropriate means of m i t i g a t i n g those 

impacts: 

• The two United States Senators and the 
United S t a t i c Representative who repre­
sent the Four c t i e s i n the United 
States Congress; 

• Each of the Four C i t i e s ' elected Mayors 
and the heads of each of the Four C i t ­
ies' Planning Departments; 

• Indiana State Senators and State Repre­
sentatives who represent the Four C i t i e s 
i n the Indiana General Assembly; 

• The Northwest Indiana keyj.onal Planning 
Commission which serves as the Metropol­
i t a n Planning Organization for transpor­
t a t i o n planning for Northwest Indiana; 

• A non-profit community development group 
seeking to bring low- to moderate-income 
homes to the Four C i t i e s ; 

• A consultant engineering f i r m that has 
performed engineering services i n North­
western Indiana for over 35 years; 

• An experienced economic consultant who 
is i n t i m a t e l y f a m i l i a r w i t h the 
tra n s p o r t a t i o n i n f r a s t r u c t u r e i n 
the region; and 

• The Gary/Chicago Airport Authority's 
long-time engineering consultants. 
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For the most p a r t , the A p p l i c a n t s have f a i l e d t o 

address the evidence t h a t has been submitted by t}:ese i n d i v i d u a l s 

and gioups d e t a i l i n g the serious adverse impacts of the C o n r a i l 

t r a n s a c t i o n on the Four C i t i e s . 

The Four C i t i e s ' EIS Comments submitted i n t h i s pro­

ceeding a l s o demonstrated t h a t the D r a f t EIS, as i t a p p l i e s t o 

the Four C i t i e s ' region, f a i l s i n several respects t o meet 

a p p l i c a b l e environmental s t a t u t e s , orders, and g u i d e l i n e s . This 

b r i e f does not seek t o rehash m d e t a i l these c r i t i c a l e n v i r o n ­

mental requirements and the requirement t h a t the Board take 

a p p r o p r i a t e a c t i o n t o m i t i g a t e such impacts. I n s h o r t , however, 

the Four C i t i e s have demonstrated the f o l l o w i n g inadequacies of 

the D r a f t EIS. 

• SEA f a i l e d t o s u f f i c i e n t l y analyze reasonable a l t e r n a ­
t i v e s , i n c l u d i n g the Four C i t i e s ' A l t e r n a t i v e Routing 
Plan as i s r e q u i r e d by governing s t a t u t e s t h a t r e q u i r e 
the Board t o " r i g o r o u s l y explore and o b j e c t i v e l y evalu­
ate a l l reasonable a l t e r n a t i v e s " and t o "present the 
environmental impacts of the proposal and the a l t e r n a ­
t i v e s m comparative form, thus s h a r p l y d e f i n i n g the 
issues and p r o v i d i n g a c l e a r basis f o r choice among 
op t i o n s by the decisionmaker and the p u b l i c . " See 40 
C.F.R. § 1502 . 14 . 

• SEA f a i l e d t o g i v e meaningful c o n s i d e r a t i o n t o the 
s a f e t y impacts, increased l i k e l i i i o o d of c r o s s i n g a c c i ­
dents, i n t e r f e r e n c e w i t h the p r o v i s i o n of emergency 
s e r v i c e s , and c r o s s i n g delay times a s s o c i a t e d w i t h the 
t r a n s a c t i o n . 

- As noted above, since the A p p l i c a t i o n was f i l e d , two 
f a t a l t r a i n / v e h i c l e accidents have occurred a t at-grade h i g h ­
w a y / r a i l v e h i c l e crossings i n the Four C i t i e s , the l a s t o c c u r r i n g 
o n l y two weeks ago on February 8, 1998, when a t r a i n operated by 
NS s t r u c k a v e h i c l e causing the f a t a l i t y of the two v e h i c l e 
occupants n o t w i t h s t a n d i n g t h a t the c r o s s i n g p r o t e c t i o n devices 
were working p r o p e r l y . 

(continued..,) 
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SEA f a i l e o t o analyze the s u b s t a n t i a l cumulative im­
pacts t h a t the proposed t r a n s a c t i o n w i l l have on the 
Four C i t i e s based on the m u l t i t u d e of reasons t h a t they 
have d e t a i l e d . CEQ r e g u l a t i o n s mandate t h a t e n v i r o n ­
mental s i g n i f i c a n c e "cannot be avoided by . . . break­
i n g [an a c t i o n ] down i n t o small component p a r t s " and 
t h a t cumulative i r n a c t s r e q u i r e an examination of past, 
present, and f u t u r e r e g i o n a l impacts. See I d . at 
1508.7 and 1508.27. 

Despite the f a c t t h a t over 80 percent of the r e s i d e n t s 
of Gary and East Chicago are no n - w h i t e / m i n o r i t y , and 
even though governing r e g u l a t i o n s r e q u i r e t h a t an 
a l t e r n a t i v e must be adopted i f t h a t a l t e r n a t i v e "would 
have le s s adverse e f f e c t s on p r o t e c t e d p o p u l a t i o n s , " 
SEA f a i l e d t o consider the Four C i t i e s ' A l t e r n a t i v e 
Routing Plan as a p o t e n t i a l means of m i t i g a t i n g e n v i ­
ronmental j u s t i c e impaccs. See Department of Transpor­
t a t i o n (DOT) Order t o Address Environmental J u s t i c e i n 
M i n o r i t y Populations and Lov.-Income Populations, 62 
Fed. Reg. 18377 (Apr. 15, 199/',. 

(...continued) 

The U n i t e d States General Accounting O f f i c e ("GAO") has 
s t a t e d t h a t more than simply i n s t a l l i n g improved c r o s s i n g s a t e t y 
devices at r a i l / h i g h w a y grade crossings i s r e q u i r e d t o p r o t e c t 
a gainst a c c i d e n t s such as these, as the m a j o r i t y of a l l c r o s s i n g 
f a t a l i t i e s i n the United States occur at crossings w i t h a c t i v e 
p r o t e c t i v e devices. According t o GAO: 

Although i n s t a l l i n g l i g h t s and gates can help 
t o prevent accidents and f a t a l i t i e s , i t w i l l 
not preclude m o t o r i s t s from d i s r e g a r d i n g 
warning s i g n a l s and d r i v i n g around descended 
gates. . . While 35 percent of the r a i l r o a d 
c r o s s i n g s i n the United States have a c t i v e 
warning devices, 50 percent of a l l c r o s s i n g 
f a t a l i t i e s occurred at these l o c a t i o n s . 

See United States General Accounting O f f i c e , R a i l r o a d Safety, DOT 
Faces Challenges i n Improving Grade Crossing Safety. Track 
I n s p e c t i o n Standards, and Passenger Care Safetv, at 4 (Statement 
by P h y l l i s F. Schemberg before the Senate Committee on Commerce, 
Science and T r a n s p o r t a t i o n , Feb. 27, 1996) (GAO/T-RCED-96-115). 
This p r e f e r r e d s t r a t e g y of mi n i m i z i n g r a i l r o a d o p e r a t i o n s over 
area at-grade c r o s s i n g s , as opposed t o simply improving e x i s t i n g 
warning devices, i s e x a c t l y what the Four C i t i e s are proposing i n 
t h e i r A l t e r n a t i v e Routing "^lan. 
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• SEA f a i l e d to consider the fact that the proposed 
reinstatement of r a i l service on the former PRR l i n e 
between Hobart and Clarke Junction i s not "consistent 
with e x i s t i n g land use plans" despite the Four C i t i e s ' 
d e t a i l e d comments on the adverse impact of r e i n s t a t e ­
ment of the l i n e on important housing, a i r p o r t , and 
waterfront development plans i n the region. 

• SEA f a i l e d to consider the proposal's c o n f l i c t w i t h 
regional programs to mitigate a i r q u a l i t y problems i n 
northwest Indiana, which i s a nonattainment area under 
the Clean A i r Act; and more s p e c i f i c a l l y , that the Four 
C i t i e s must take actions to reduce a i r p o l l u t i o n emis­
sions by at least 15 percent over a six-year period. 
Meanwhile SEA found no impact despite the fact that the 
proposed transaction would produce incremental increas­
es i n a i r p o l l u t i o n . 

The Four C i t i e s expect that oEA w i l l address these 

issues i n i t s Final EIS to be issued i n l a t e May 1998. However, 

the Board, who i s u l t i m a t e l y responsible f o r overseeing agency 

compliance wi t h environmental statutes, must take action to 

ensure that the serious regional impacts associated with the 

proposed transaction are meaningfully addressed and that appro­

p r i a t e conditions are implemented to ameliorate those impacts. 

In the sections below, the Four C i t i e s w i l l show that 

the Applicants' arguments opposing m i t i g a t i o n for the Four C i t i e s 

are contradicted by the evidence and are contrary to the FJoard's 

s t a t u t o r y standards f o r the consideration of r a i l r o a d control and 

merger transactions. 

A. Applicants' Position on the Scope of Conditions that 
the Board May Order to Ameliorate Impacts i s Mistaken 

The Applicants do not deny that serious impacts on the 

Four C i t i e s w i l l flow from the transaction, and they acknowledge 
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t h a t the Four C i t i e s ' A l t e r n a t i v e Routing Plan has c e r t a i n 

advantages.-' However, the A p p l i c a n t s l a r g e l y dismiss o u t - o f -

hand the d e t a i l e d concerns t h a t have been r a i s e d by the Four 

C i t i e s as i n s i g n i f i c a n t " l o c a l impacts" i n the grand scheme of 

the o v e r a l l t r a n s a c t i o n . The A p p l i c a n t s ' p o s i t i o n appears t o be 

t h a t r e g i o n a l or l o c a l impacts, no matter what t h e i r degree, are 

a l l e v i a t e d by the systemwide o p e r a t i o n a l and e f f i c i e n c y improve­

ments t h a t would r e s u l t from the t r a n s a c t i o n . S p e c i f i c a l l y , the 

A p p l i c a n t s ' assert t h a t : 

because the Transaction w i l l r e s u l t i n the 
r e r o u t i n g of t r a f f i c , some l i n e segments and 
yards w i l l experience increased a c t i v i t y 
w h i l e o ther l i n e segments and yards w i l l 
experience decreased a c t i v i t y . I t i s impor­
t a n t t h a t l o c a l i z e d environmental e f f e c t s be 
viewed i n the context of the e n t i r e proposal, 
r a t h e r than i n piecemeal f a s h i o n . . . ' [N]ot 
i n my back yard' com.plaints must not be per­
m i t t e d t o overshadow the systemwide b e n e f i t s 
of the Transaction. 

A p p l i c a n t s ' Rebuttal (CSX/NS-176), Vol. 1 at 696, XIX-3.''= I n 

o t h e r words, the A p p l i c a n t s argue t h a t because c e r t a i n systemwide 

e f f i c i e n c i e s and environmental b e n e f i t s w i l l r e s u l t from the 

t r a n s a c t i o n , and because they b e l i e v e t h a t these b e n e f i t s on the 

whole outweigh any adverse l o c a l i z e d impacts, no l o c a l impacts 

warrant m i t i g a t i o n . 

•• See, e.g., Rooney/O'Connor V.S. at 8 ( s t a t i n g t h a t 
" [ t ] h e p o s s i b i l i t y of an e l e v a t e d [grade separated] l i n e i s 
i n t r i g u i n g as a long-term a l t e r n a t i v e , and might be the focus of 
a j o i n t r e l o c a t i o n planning s t u d y " ) . 

See albc CSX Comments on the D r a f t EIS, at 27 ( a s s e r t ­
i n g t h a t "the non-environmental b e n e f i t s of the T r a n s a c t i o n are 
the benchmark against which l o c a l impacts and t h e i r a p p r o p r i a t e 
r e m e d i a t i o n , i f any, are t o be measured.") 
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I n i t s October 21 Comments and EIS Comments, the Four 

City Consortium has demonstrated the serious regional impacts on 

northwestern Indiana that are l i k e l v to re s u l t from the Conrail 

transaction. While these impacts may be i n s i g n i f i c a n t from the 

viewpoint of the Applicants, they are very real and consequential 

for the Four C i t i e s and t h e i r residents. 

As noted above i n the legal analysis section, the Board 

IS required to examine propose;d r a i l merger tran.^actions not j u s t 

on a systemwide basis, but also on a regional, l o c a l , and r a i l -

l i n e - b y - r a i l - l i n e basis. In p r i o r r a i l merger cases, the Board 

has not hesitated to impose conditions -- both competitive and 

environmental -- to ameliorate a proposed transaction's adverse 

consequences on a single shipper or on a single community. The 

Applicants' p o s i t i o n on ameliorative conditions simply ignores 

t h i s f a c t . 

For example. I n i t s recent UP/SP merger decision, the 

Board acknowledged c e r t a i n SEA conclusions with respect to 

predicted systemwide environmental benefits that would flow from 

the Union Pacific/Southern P a c i f i c merger transaction. As the 

Board stated: 

As a re s u l t of i t s i n v e s t i g a t i o n , SEA con­
cluded that the merger would re s u l t i n sever­
a l environmental benefits, including a sys­
temwide net reduction of 35 m i l l i o n gallons 
of diesel f u e l consumption (based on 1994 
figures) from r a i l operations and truc k - t o -
r a i l operations, systemwide improvements to 
a i r q u a l i t y from reduced fu e l use, and a 
reduction i n long-haul truck miles, highway 
congestion and maintenance, and motor vehicle 
accidents. 
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UP/SP at 219. Even w i t h t h f ^ e s i g n i f i c a n t systemwide environmen­

t a l b e n e f i t s , however, the Board imposed environmental m i t i g a t i o n 

designed t o am.eliorate l o c a l i z e d impacts. I n p a r t i c u l a r , f o r two 

separate c i t i e s impacted by the proposed t r a n s a c t i o n , the Board 

ordered a moratorium t o be placed on any increase i n t r a f f i c 

movements over c e r t a i n r a i l l i n e segments.-' The Board also 

ordered c e r t a i n m i t i g a t i o n s t u d i e s t o be conducted, n o t i n g t h a t 

" [ t ] h e sole purpose of the m i t i g a t i o n s t u d i e s w i l l be t o a r r i v e 

at s p e c i f i c a l l y t a i l o r e d m i t i g a t i o n plans t h a t w i l l ensure t h a t 

I c c a l i z e d environmental issues unique t o these two communities 

are e f f e c t i v e l y addressed." I d . at 221.^* 

I n I t s Comments on the D r a f t EIS i n t h i s proceeding, 

CSX acknowledges the Board's i m p o s i t i o n of environmental m i t i g a t ­

i n g c o n d i t i o n s t o ameliorate the l o c a l i z e d impacts on the C i t i e s 

of Reno and Wichita, but attempts t o d i s t i n g u i s h the UP/SP case 

from t h i s one on the ground t h a t o n l y an Environmental Assessment 

("EA") was prepared f o r UP/SP, r a t h e r than an EIS. 

CSX Comments on the D r a f t EIS at 20-21.-- CSX c i t e s no s t a t u t o -

•-• The c i t i e s i n v o l v e d were Reno, Nevada and W i c h i t a , 
Kansas. I d . at 220-223. 

On February 11, 1998, the SEA issued a F i n a l M i t i g a t i o n 
Plan which recommended the adoption of t a i l o r e d m i t i g a t i o n 
measures t o r the C i t y of Reno i n a d d i t i o n t o those p r e v i o u s l y 
adopted by the Board. The recommended measures p e r t a i n t o grade 
c r o s s i n g congestion and s a f e t y -- the same issues t h a t are of 
primary concern t o the Four C i t i e s . 

CSX also sees a d i s t i n c t i o n between the UP/SP case and 
t h i s one because i n UP/SP, the c o n d i t i o n s were imposed t o modify 
the a p p l i c a n t s ' o p e r a t i n g plans pending implementation of f i n a l 
m i t i g a t i o n measures f o r Reno and Wich i t a . This p u r p o r t e d d i s -

(continued...) 
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ry provision, regulation, or precedent f o r t h i s purported d i s ­

t i n c t i o n (and, indeed, there i s none). Moreover, the d i s t i n c t i o n 

makes no sense. 

CSX's argument, i n essence, appears to be that the 

Board has greater a u t h o r i t y to impose conditions intended to 

mitigate l o c a l i z e d environmental impacts when an EA i s prepared 

than I t does when an EIS i s prepared. This argument stands log i c 

on i t s head. An EIS i s prepared when a proposed transaction has 

greater p o t e n t i a l f o r adverse environmental e f f e c t s , not less. 

Indeed, the very purpose of NEPA and the EIS process i s to ensure 

that federal agencies investigate a l l implicated environmental 

issues and take action to ensure that s i g n i f i c a n t impacts are 

ameliorated. The CEQ's governing guidelines are unequivocal on 

t h i s point: 

NEPA's purpose i s not to generate paperwork--
even excellent paperwork--but to foster ex­
ce l l e n t action. The NEPA process i s intended 
to help public o f f i c i a l s make decisions that 
are based on understanding of environmental 
consequences, and take actions that protect, 
restore, and enhance the environment. 

See 40 C.F.R. § 1500.1(0). 

In sum, NEPA's purpose i s to protect the environment, 

and not (as the Applicants would l i k e i t to be) to protect 

s i g n i f i c a n t actions that would harm the environment. There i s 

neither a legal nor a l o g i c a l basis f o r the Applicants' bizarre 

- ' ( . . . continued) 
t i n c t i o n i s puzzling, because the Four C i t i e s are not seeking 
i n t e r i m conditions here. Rather, they seek permanent conditions 
designed to mitigate i d e n t i f i e d adverse environmental impacts on 
t h e i r region r e s u l t i n g from the proposed transaction. 
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p o s i t i o n that the Board can do less to mitigate environmental 

impacts when i t prepares an EIS than when i t prepares an EA. 

B. The Four C i t i e s ' A l t e r n a t i v e Routing Plan i s 
Operationally Feasible and W i l l Preserve the 
Applicants' Desired Operating F l e x i b i l i t y 

CSX's and NS' post-transaction operating plans are 

intended to achieve maximum operational f l e x i b i l i t y i n moving 

t r a f f i c to and from the Chicago terminal area. Each c a r r i e r ' s 

goal i s to keep t h i s terminal f l u i d , and one of the p r i n c i p a l 

mieans of achieving t h i s goal i s the a b i l i t y t o use alternate 

routes to move t r a f f i c across northern Indiana. The Four C i t i e s ' 

A l t e r n a t i v e Routing Plan i s e n t i r e l y consistent with t h i s goal. 

1. CSX's Counterclockwise Plan f o r T r a f f i c Moving 
to and from Chicago Would be Preserved 

The Applicants assert that the Consorti-um's A l t e r n a t i v e 

Routing Plan would i n t e r f e r e with CSX's proposed "counterclock­

wise p o l i c y " f o r t r a m movements to and from Chicago. Rooney/ 

O'Connor V.S at 11. The Applicants aiso argue that the Plan 

would impair CSX's a b i l i t y to perform e f f i c i e n t interchanges wi t h 

other c a r r i e r s i n the Chicago area. I d . Neither assertion i s 

correct. 

The A l t e r n a t i v e Routing Plan i s i n fact consistent both 

with CSX's intended counterclockwise t r a f f i c flow and with i t s 

intended use of the Conrail Porter Branch, which w i l l be pri m a r i ­

l y f o r eastbound movements. Under the Plan, the CSX/BOCT Willow 

Creek to Calumet Park l i n e v i a Pine Junction would be used 

p r i m a r i l y f or westbound t r a f f i c , and the grade-separated IHB l i n e 
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would be used p r i m a r i l y for eastbound movements from Calumet Park 

to a connection with the Conrail Porter Branch east of Tolleston, 

and thence v i a the Porter Branch back to Willow Creek. As stated 

m the Four C i t i e s ' October 21 Comments, " [ t ] h i s w i l l e f f e c t i v e l y 

r e s u l t i n paired mainline tracks, each with t r a f f i c moving 

p r i m a r i l y i n a single and opposite d i r e c t i o n . " Burris V.S. at 

6-7 . 

Moreover, the Applicants have not indicated how the 

A l t e r n a t i v e Routing Plan would i n t e r f e r e with any interchanges of 

t r a f f i c w i t h other c a r r i e r s at Chicago. The Plan has been 

c a r e f u l l y designed to enable CSX to reach Calumet Park and Barr 

yard v i a both the Porter Branch/IHB and the BOCT l i n e . Trains 

using the PRR Fort Wayne l i n e w i l l s t i l l be able to reach the 

CSX, Conrail (NS) and EJE lakefront l i n e s , as well as the Porter 

Branch v i a the new connection already approved at Tolleston. The 

interchange issue i s simply a red herring. 

2. The Alternati-.-e Routing Plan Preserves 
CSX's Routing F l e x i b i l i t y 

I n t h e i r Rebuttal, the Applicants raise a number of 

objections to the specifics of the Four C i t i e s ' A l t e r n a t i v e 

Routing Plan. For example, they assert that of the 17 eastbound 

CSX t r a i n s to be routed over the IHB/Porter Branch l i n e under the 

Four C i t i e s ' proposal, only 11 could feasibly be routed v i a the 

IHB/Porter Branch, and nine of these should use the more e f f i ­

c ient r o u t i n g v i a the Belt Railway Company of Chicago ("BRC") 

through Rock Island Junction i n preference to the IHB l i n e . 

Rooney/O'Connor V.S. at 7. 
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Thus, CSX i t s e l f acknowledges that at least 11 east-

bound t r a i n s could be rerouted as proposed i n the A l t e r n a t i v e 

Routing Plan. CSX does not address the p o s s i b i l i t y of routing 

m.ore westbound t r a i n s v i a the porter Branch/IHB or via the 

lakefront l i n e . In t h i s regard, the Four C i t i e s wish to empha­

size that the Al t e r n a t i v e Routing Plan i s not intended to be 

i n f l e x i b l e or carved i n stone. The Plan's purpose i s merely to 

s h i f t as much r a i l t r a f f i c as possible from the BOCT l i n e between 

Pme Junction and Calumet Park t c other routes having a higher 

proportion of rail/highway grade separations. So long as t h i s 

objective i s achieved, CSX would be free to route eastbound 

t:rains (or westbound t r a i n s , f o r that matter) v i a e i t h e r the 

IHB/Porter Branch or via Rock Island Junction and CSX's lakefront 

l i n e . Either routing would f a c i l i t a t e the removal of t r a i n s from 

the BOCT l i n e which i s the primary objective of t h i s aspect of 

the FCC plan.-* 

With respect to the t r a i n s that CSX proposes to route 

via the presently out-of - service Hobart to Clarke Junction l i n e , 

CSX lias indicated that one of i t s primary reasons f o r acquiring 

the former PRR Fort Wayne l i n e i s to "provide a f u l l y adequate 

a l t e r n a t i v e route for any t r a i n i n case of emergency or conges­

t i o n of the mainline [via Willow Creek]." Rooney/O'Connor V.S. 

16 There are also other ways to achieve the intended re­
s u l t . For example, the average t o t a l numJaer of d a i l y t r a i n 
movements over the BOCT l i n e between Pine Junction and Calumet 
Park could be capped at the pre-ac q u i s i t i o n l e v e l (27.6), with a 
curfew on t r a m movements over t h i s l i n e during the morning and 
evening periods of heaviest vehicle use of the l i n e ' s many 
closely-spaced grade crossings (6:00-9:30 AM and 3:00-6:30 PM). 
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a t 22. CSX claims t h a t the Four C i t i e s ' p l a n would i n t e r f e r e 

w i t h t h i s o p e r a t i o n a l f l e x i b i l i t y ; r e q u i r e CSX t o n e g o t i a t e 

a d d i t i o n a l time s l o t s f o r operations over NS and EJE; and r e q u i r e 

the involvement of two a d d i t i o n a l t r a i n d i s p a t c h e r s 

-- thus removing the e f f i c i e n c i e s of s i n g l e - l i n e s e r v i c e . I d ^ at 

10. However, a f t e r the C o n r a i l t r a n s a c t i o n i s consummated CSX 

w i l l a l r e a d y have three routes t o and from Chicago. These 

i n c l u d e the l a k e f r o n t l i n e between Willow Creek and Rock I s l a n d 

J u n c t i o n , the CSX/BOCT l i n e from Willow Creek t o Barr Yard v i a 

Pine J u n c t i o n and Calumet Park, and the C o n r a i l P o r t e r Branch 

combined w i t h the IHB between Willow Creek and Calumet Park. 

Assuming CSX r e q u i r e s yet a f o u r t h r o u t e , the Four C i t i e s ' 

A l t e r n a t i v e Routing Plan provides an a l t e r n a t i v e t h a t enables CSX 

t o use the PRR l i n e between Fort Wayne and Hobart and o t h e r 

f e a s i b l e a l t e r n s t i v e s west of Hobart.^'' 

CSX o b j e c t s t o having t o use trackage r i g h t s between 

Hobart and the l a k e f r o n t . However, the CSX and NS o p e r a t i n g 

plans i n d i c a t e a p l e t h o r a of p o s t - t r a n s a c t i o n r e c i p r o c a l operat­

i n g r i g h t s at many l o c a t i o n s . This w i l l c e r t a i n l y keep b o t h 

c a r r i e r s honest. Moreover, CSX apparently has no problem i n 

o p e r a t i n g over trackage dispatched by another c a r r i e r where such 

o p e r a t i o n s otherwise s u i t i t s purposes -- e.g., the Monongahela 

] o i n t s e r v i c e area (to be c o n t r o l l e d by NS), the IHB l i n e s ( t o be 

The primary a l t e r n a t i v e i s trackage r i g h t s over the NS 
and EJE between Hobart and the l a k e f r o n t v i a Van Loon. Another 
p o s s i b l e a l t e r n a t i v e i s t o use the NS N i c k e l P l a t e l i n e t o 
Osborn, and thence northward v i a the IHB t o Michigan Avenue Yard 
and the l a k e f r o n t . 
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c o n t r o l l e d by the "independently managed and operated" IHB), and 

the Northeast C o r r i d o r ( c o n t r o l l e d by Amtrak). 

CSX's o p e r a t i n g p l a n p r o j e c t s moving o n l y f i v e t r a i n s 

per day on the PRR l i n e , p r i m a r i l y t o and from the l a k e f r o n t 

s t e e l m i l l s v/hich are served by IHB or the EJE. To the extent 

these t r a i n s are t e r m i n a t e d by IHB, they could e f f i c i e n t l y move 

v i a Willow Creek and thence over the C o n r a i l Porter Branch and 

the IHB t o the l a t t e r ' s Michigan Avenue Yard -- thereOy e l i m i n a t ­

i n g the need f o r use of the NS or EJE and a d d i t i o n a l d i s p a t c h e r s . 

For t r a f f i c t e r m i n a t i n g at the U. S. Steel Gary Works, t h a t m i l l 

i s served by the EJE so i t s d i s p a t c h e r i s already i n v o l v e d . 

Thus, the o n l y a d d i t i o n a l d i s p a t c h e r needed f o r t h i s t r a f f i c i s 

an NS d i s p a t c h e r . Two a d d i t i o n a l d i s p a t c h e r s (NS and EJE) would 

be needed o n l y f o r g r a i n or other bulk t r a i n s t h a t would need t o 

reach the CSX l a k e f r o n t l i n e enroute t o or from Rock I s l a n d 

J u n c t i o n . 

3. The Four C i t i e s ' Plan Would Not D i s r u p t NS' 
Midwest-Southeast Service Route 

NS a s s e r t s t h a t the Four C i t i e s ' proposed r e r o u t i n g of 

CSX t r a f f i c from the PRR Hobart-Clarke J u n c t i o n l i n e t o the 

p o r t i o n of NS's N i c k e l P l a t e l i n e from Hobart t o Van Loon (and 

thence over the EJE between Van Loon and the l a k e f r o n t ) would 

disrupt NS' operations over i t s p r i n c i p a l route between Chicago 

and the southeast. S p e c i f i c a l l y , NS claims t h a t the r o u t i n g 

'*• I n t h e i r October 21 Comments, the Four C i t i e s i n d i c a t e d 
t h a t a connection would have t o be b u i l t between the NS and EJE 
l i n e s at Van Loon. F u r t h e r i n v e s t i g a t i o n has revealed t h a t a 

(continued...) 
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of a d d i t i o n a l t r a f f i c onto the Nickel Plate l i n e would aggravate 

congestion problems and threaten NS' a b i l i t y to maintain time-

sensitive schedules. Moon Rebuttal V.S. i n CSX-177 (Vol. 2A) at 

10-11; NS Comments on Draft EIS at 5-5 to 5-6. 

This claim i s contradicted by NS's own operating plan, 

which shows a reduction i n the number of d a i l y t r a i n movements 

over the Nickel Plate l i n e by 15 t r a i n s per day (from the base 

year l e v e l of 26 t r a i n s per day to 11 t r a i n s per day post-acqui­

s i t i o n ) . Burris Environmental V.f. at 14. The Four C i t i e s ' 

rerouting of f i v e t r a i n s per day over the 9.6-mile segment of 

t h i s l i n e between Hobart and Van Loon w i l l s t i l l permit a reduc­

t i o n of ten t r a i n s per day from the current level even on that 

segment. NS's claim of aggravating congestion thus i s obviously 

specious. 

4. The A l t e r n a t i v e Routing Plan Mitigates 
Many Regional Problems Otherwise 
Associated with the Transaction 

I n t h e i r Rebuttal f i l i n g , the Applicants assert that 

the Four C i t i e s ' A l t e r n a t i v e Routing Plan would harm other nearby 

communities because the t o t a l number of rail/highway grade 

crossings involving a l l l i n e segments i n the area would remain 

the same. See Orrison Rebuttal V.S. i n CSX/NS-177 (Vol. 2A) at 

34. However, the real issue at stake f o r the Four C i t i e s i s the 

e f f e c t of the Consortium's Al t e r n a t i v e Routing Plan on the 

heavily-used contiguous grade crossings on the most severely-

. . cont mued) 
connection between the two rai l r o a d s i n fact already e x i s t s at 
t h i s l o c a t i o n . Burris Environmental V.S. at 45. 
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impacted l i n e segments. By s h i f t i n g 17 d a i l y t r a i n s from the 

BOCT Pme Junction-Calumet Park l i n e to the IHB/Porter Branch, 

which i s largely grade-separated, the Four C i t i e s ' plan would 

a l l e v i a t e problems at the most heavily-impacted crossings w h i l f 

minimizing the impact of increased t r a i n movements on other 

l i n e s . The Al t e r n a t i v e Routing plan i s a cooperative e f f o r t , and 

i t s benefits are not i d e n t i c a l for every community. However, the 

communities i n northwestern Indiana have banded together and 

recommended t h i s plan as the best means of balancing the Conrail 

transaction's impacts on the region against the r a i l r o a d s ' 

operational needs. 

A good example of t h i s i s the Four C i t i e s ' proposed 

a l t e r n a t i v e to r e s t o r a t i o n of the inactive PRR Hobart-Clarke 

Junction l i n e to service. Reducing the number of d a i l y t r a i n s 

using the portion of the NS Nickel Plate l i n e between Hobart and 

Van Loon by ten (as proposed by the Four Cities) rather than by 

f i f t e e n (under the NS operating plan) i s c e r t a i n l y preferable tc 

reopening 23 rail/highway grade crossings on tne former PRR l i n e 

between Hohmt and Clarke Junction. The Four C i t i e s believe 

that, on balance, reopening the PRR l i n e , which has been inac t i v e 

f o r approximately ten years, creates greater safety concerns than 

reducing the r a i l t r a f f i c on a portion of the Nickel Plate l i n e 

by ten rather than f i f t e e n d a i l y t r a i n s . 

The Applicants also assert that the FCC plan r e s u l t s i n 

use of 75 rail/highway grade crossings compared w i t h the 73 

crossings ^hat would be used for moving the same t r a f f i c under 
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the CSX and NS operating plans. However, the c r i t i c a l issue i s 

not the number of crossings alone, but rather a combination of 

the number of crossings and the number of t r a i n s and vehicles 

using the crossings. The FCC plan contemplates 1,074 

rail/highway crossing occurrences each day compared with 1,313 

rail/highway crossings per day based on the CSX plan. Burris 

Environmental V.S. at 17. (This i s a difference of over 7,000 

occurrences on a monthly basis.) Moreover, as the Four C i t i e s 

have demonstrated, t h e i r Alternative Routing Plan resul t s i n a 

net reduction i n q u a n t i f i a b l e public and r a i l r o a d costs of $4.2 

m i l l i o n annually. Burris Environmental V.S. at 39-49.'' I n 

addition, other s i g n i f i c a n t socioeconomic, environmental j u s t i c e 

and other q u a l i t y - o f - l i f e impacts, which f o r the most part are 

not q u a n t i f i a b l e , would also be ameliorated under the Four 

C i t i e s ' Plan. 

C. The Four C i t i e s ' A l t e r n a t i v e Routing Plan i s 
Necessary to Mitigate the Impacts of Post-
Transaction Operations on the CSX/BOCT Line 

The Applicants have challenged several of the Four 

C i t i e s ' documented impacts of post-transaction operations on the 

BOCT l i n e between Pme Junction and Calumet Park, as well as the 

benefits of the Consortium's Al t e r n a t i v e Routing Plan f o r those 

movements. These are addressed, i n turn, below. 

These costs include p r o d u c t i v i t y costs, f u e l and o i l 
costs, emissions costs, accident costs, mileage related operating 
costs, and a return on investment m the foregone c a p i t a l expen­
ditu r e s f o r l m e r e h a b i l i t a t i o n and construction that otherwise 
would be required under the Applicants' operating plans. I d ^ 
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1. The Train Speeds Used i n the Four C i t i e s ' T r a f f i c 
Delay Studv are Full v Supported bv the Evidence 

In t h e i r Rebuttal f i l i n g , the Applicants challenged the 

Four C i t i e s ' t r a f f i c delay analysis and r e s u l t i n g c a l c u l a t i o n of 

costs/benefits on the ground that they improperly assumed t r a m 

speeds of 25 MPH on the BOCT Pine Junction to Calumet Park Line, 

rather than the 40 MPH post-transaction maximum authorized t r a i n 

speed proposed i n CSX's Operating Plan. The BOCT l i n e c u r r e n t l y 

has a 35 MPH maximum timetable speed but a lower e f f e c t i v e 

maximum operating speed. CSX plans to upgrade t h i s l i n e from FRA 

Class I I to Class I I I , which w i i l increase the maximum timetable 

speed tc 4 0 MPH. I t argues that the maximum authorized t r a i n 

speed should be used to calculate grade crossing delay times. 

Rooney/O'Connor V.S. at 6-7; see, also, Burris Environmp.-ntal V.S. 

at 21-22. 

The recent service c r i s i s being experienced by the 

Union P a c i f i c Railroad i n the we-tern United States demonstrates 

that the Board should consider very c a r e f u l l y and c r i t i c a l l y 

unsupported statements made by applicants i n a merger proceeding 

p r e d i c t i n g post-transaction operational improvements. Here, 

CSX's t r a i n speed assumptions f a i l to consider the fundamental 

r a i l r o a d operatmg axiom that actual average f r e i g h t t r a i n speeds 

ra r e l y come close to meeting ruô.-* mum timetable speeds. This i s 

p a r t i c u l a r l y true for a r e l a t i v e l y short l i n e such as the BC""" 

l i n e i n a densely populated area wi t h numerous r a i l / r a i l and 

rail/highway grade crossings. While CSX's plans to upgrade the 

BOCT l i n e from Class I I to Class I I I w i l l increase the timetable 
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speed l i m i t , t h i s does not mean that actual t r a i n operating 

speeds w i l l increase appreciably. 

The Four C i t i e s ' EIS Comments review t h i s issue at 

length and demonstrate c l e a r l y that the Applicants' assumptions 

as to post-transaction t r a i n speeds over t h i s l i n e are pat e n t l y 

wrong, f o r several reasons. Burris Environmental V.S. at 19-22; 

Andrew Environmental V.S. at 13-16. F i r s t , three independent 

sources indicate an average actual t r a i n speed f o r t h i s l i n e f a r 

lower than e i t h e r i t s maximum timetable speed of 35 MPH or the 25 

MPH t r a i n speed used i n the Four C i t i e s ' o r i g i n a l t r a f f i c delay 

study.'° 

Second, the BOCT l i n e has numerous r a i l r o a d grade 

crossings and interlocker-c which g r e a t l y slow down operations. 

The 6-mile segment of t h i s l i n e i n Indiana i s crossed at grade by 

seven r a i l l i n e s , including both the NS and IHB at State Line 

Tower on the west edge of Hammond, the Chicago South Shore i n 

Hammond, the IHB i n two locations i n East Chicago, and the EJE i n 

East Chicago. CSX does not control dispatching over any of these 

crossings, and i n many instances e i t h e r the other r a i l r o a d ' s 

t r a i n s have p r i o r i t y or t r a i n s are dispatched on a f i r s t come, 

f i r s t served basis. This t r a i n p r i o r i t y s i t u a t i o n w i l l not 

change post - transaction. Burris Environmental V.S. at 21. Any 

CSX t r a i n that stops on the BOCT l i n e to permit another r a i l ­

road's t r a m to cross must decelerate to a stop and then ac-

The actual average t r a i n speed f o r t h i s l i n e , according 
to CSXT's own records, i s 12.0 MPH. Burris Environmental V.S. 
at 20 . 
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celerate from a stop to running speed. Because of t h i s process 

of stopping and s t a r t i n g , the actual t r a i n speeds on t h i s l i n e 

w i l l always be fa r lower tnan the maximum authorized speed. 

This i s confirmed by the Consortium's study of crossing 

delays conducted i n September, 1997. That study included 18 

observations of t r a i n s stopped at crossings between Clark Road 

and Calumet Avenue, which are a l l located on the BOCT Pine 

Junction to Calumet Park l i n e segment. Expansion of these 18 

observations to represent t o t a l stopped t r a i n s during a one-week 

period y i e l d s 112 stopped t r a i n s at the observed crossing loca­

tion s per week. This equates to 16 stopped t r a i n s per day or 58 

percent of the 27.6 t r a i n s per day moving on t h i s l i n e during the 

base year. Burris Environmental V.S. at 2 2 

Third, the upgrading of the BOCT l i n e i s intended 

p r i m a r i l y to increase capacity, not to increase speeds. CSX also 

proposes to increase the average t r a i n weight f o r t r a i n s on t h i s 

segment from 4,070 gross tons per t r a i n to 5,324 gross tons per 

t r a i n , an increase of 31 percent. The Applicants' planned use of 

longer, heavier t r a i n s w i l l require more time for deceleration 

and acceleration for each stop. Combined with the frequent stops 

occasioned by the numerous r a i l crossings of t h i s l i n e , t h i s w i l l 

prevent CSX from increasing average operating speeds to any 

s i g n i f i c a n t extent. I d . at 22. 

Examination of documents obtained from CSX during 

discovery confirm the reasonableness of t h i s conclusion. For 

example, the CSX Blue Island Junction to 75th Street l i n e segment 
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which has a 40 MPH maximum t i m e t a b l e speed, has an a c t u a l average 

t r a i n speed of on l y 12.0 MPH. S i m i l a r l y , the CSX Willow Creek t o 

Pine J u n c t i o n i i n e segment, which f o r a l l but two mi l e s has a 60 

MPH maximum t i m e t a b l e speed l i m i t f o r f r e i g h t t r a i n s , has an 

a c t u a l average t r a i n speed of only 24.5 MPH. I d . a t 21. 

Taking a l l of these f a c t o r s i n t o account, the Four 

C i t i e s have re-estimated p o s t - t r a n s a c t i o n average a c t u a l t r a i n 

speeds f o r the BOCT l i n e of 13.2 miles per hour, or approximately 

o n e - t h i r d of the proposed maximum t i m e t a b l e speed and 10 percent 

above c u r r e n t average t r a i n speeds. See Andrew Environmental 

V.S. at 13-14. Using a c t u a l r a t h e r than maximum t r a i n speeds, 

the delay impact i s even g r e a t e r than t h a t determined i n the Four 

C i t i e s ' o r i g i n a l delay study (as r e f l e c t e d i n t h e i r October 21 

Comments) . 

2. Even Minimal Increases i n T r a i n Movements 
Over the BOCT Line are Problematic 

I n t h e i r R e b u t t a l , the A p p l i c a n t s a s s e r t t h a t under 

CSX's proposed o p e r a t i n g p l a n only two a d d i t i o n a l t r a i n s would 

use the BOCT l i n e between the c r i t i c a l hours of 6:00 AM and 6:00 

PM, which means t h a t the increase i n r a i l t r a f f i c volume on t h i s 

l i n e i s not s i g n i f i c a n t . Rooney/O'Connor V.S. at 7. These 

a s s e r t i o n s are mi-iguided; they overlook the s e r i o u s s a f e t y and 

environmental hazards caused by any increase i n the frequency of 

'̂ Based on these a d d i t i o n a l e v a l u a t i o n s of t r a i n speeds 
made since the f i l i n g of the Four C i t i e s ' October 21 Comments, 
the Consortium a d j u s t e d i t s v e h i c l e delay c a l c u l a t i o n s appropri­
a t e l y . The r e v i s e d r e s u l t s were submitted as p a r t of the EIS 
Comments. Andrew Environmental V.S. at 3, 9-18. 
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t r a i n movements on t h i s l i n e as set f o r t h i n the testimony of the 

C i t y Planners from each of the Four Citiet>. See, e.g., Gordon 

V.S. m FCC-9 at 4-6. The s i t u a t i o n on the BOCT l i n e i s such 

t h a t any increase i n t r a i n t r a f f i c would make an already bad 

s i t u a t i o n worse. Meanwhile, the Four C i t i e s ' A . l t e r n a t i v e Routing 

Plan would r e s u l t i n a net r e d u c t i o n i n the number of t r a m s 

using t h i s l i n e . 

A d d i t i o n a l l y , the A p p l i c a n t s have f a i l e d t o consider 

t h a t the t r a n s a c t i o n w i l l r e s u l t i n a s u b s t a n t i a l increase i n the 

average l e n g t h of t r a i n s using the BOCT l i n e . This increase 

a p p l i e s across the board, which means t h a t t here w i l l be addi ­

t i o n a l v e h i c l e delay time even d i s r e g a r d i n g the increase i n t r a i n 

frequency."^ Moreover, as i n d i c a t e d above, longer and heavier 

t r a i n s r e q u i r e a d d i t i o n a l time t o a c c e l e r a t e and de c e l e r a t e . 

3. The Cost of Restoring the Elevated 
IHB Line i s C l e a r l y J u s t i f i e d 

The A p p l i c a n t s assert t h a t the e l e v a t e d IHB l i n e i s i n 

very poor c o n d i t i o n east of Ivanhoe (where i t p r e s e n t l y connects 

w i t h the C o n r a i l P o r t e r Branch) and t h a t the Four C i t i e s have 

underestimated the cost of r e s t o r i n g i t t o s e r v i c e . Rooney/ 

O'Connor V.S. at 24-26. However, the Four C i t i e s have demon­

s t r a t e d t h a t the cost of r e s t o r i n g t h i s l i n e t o s e r v i c e i s j u s t i ­

f i e d by the a d d i t i o n a l grade-separated highway crossings compared 

" The average number of cars per t r a i n and the average 
l e n g t h of t r a i n s usmg t h i s l i n e w i l l increase from 66.5 cars and 
4,192 f e e t t o 87 cars and 5,490 f e e t , r e s p e c t i v e l y . This i n ­
crease of approximately 1,300 fe e t per t r a i n w i l l cause the delay 
time at-grade c r o s s i n g s t o increase throughout the day. B u r r i s 
Environmental V.S. at 24-26; Andrew Environmental V.S. at 11-12. 
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with the p a r a l l e l Porter Branch between Ivanhoe and V i r g i n i a 

Street/Gary (the location of the Four C i t i e s ' proposed new 

connection between the two l i n e s ) . 

The Four C i t i e s ' plan reduces the number of grade 

crossings between Willow Creek and Calumet Park from 27 (using 

the CSX/BOCT li n e s v i a Pine Junction) to 15 (using the IHB/Porter 

Branch). I f the Porter Branch were used rather than the upgraded 

IHB l i n e between V i r g i n i a Street (Gary) and Ivanhoe, the number 

of grade crossings would increase from 15 to 23. 

The Four C i t i e s have estimated the cost of r e h a b i l i ­

t a t i o n of the IHB between Chase Street and V i r g i n i a Street to 

equal $1.60 m i l l i o n . CSX has claimed that an additi o n a l $2.7 

m i l l i o n IS required to r e h a b i l i t a t e the l i n e between Chase Street 

and Ivanhoe, f o r a t o t a l cost of $4.3 m i l l i o n . Even assuming 

that the Applicants' claimed addi t i o n a l investment f i g u r e i s 

correct, the Four C i t i e s ' A l t e r n a t i v e Routing Plan s t i l l r e s u l t s 

i n a net reduction of $2.7 m i l l i o n i n q u a n t i f i a b l e annual costs 

compared with those that would be incurred under CSX's planned 

operations between Willow Creek and Calumet Park. Burris Envi­

ronmental V.S. at 43. 

Fi n a l l y , Applicants have indicated that the increased 

use of the IHB would add to i t s operating costs because of 

increased trackage r i g h t s fees and payments that would be i n ­

curred by CSX. Rooney/O'Connor V.S. at 24. However, CSX's 

operating plan contemplates a substantial increase i n CSX's use 

of the IHB independent of the Four C i t i e s ' Plan -- which i n d i -
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cates that t h i s i s not r e a l l y a problem. As Messrs. Rooney and 

O'Connor 6;cknowiedge, CSX w i l l be credited with 25.5% of any 

increased IHB usage fees due to i t s ownership p o s i t i o n i n the 

IHB. (The issue of trackage n g h t s payments w i l l be discussed i n 

more d e t a i l below). 

D. The Four C i t i e s ' A l t e r n a t i v e Routing Plan 
IS Necessary to Mitigate the Impacts of 
Reinstatement of the PRR Line 

The Applicants have also challenged several aspects of 

the Four C i t i e s ' proposal that, rather than restoring the inac­

t i v e segment of the PRR Fort Wayne l i n e between Hobart and Clarke 

Junction to service, CSX should instead route bulk t r a i n s using a 

combination of the NS Nickel Plate l i n e and the EJE v i a Van Loon. 

1. The CSX Proposal to Reinstate the Hobart to 
Clarke Junction Line Segment i s Neither 
Economically nor Environmentally J u s t i f i e d 

Under CSX's operating plan, the PRR Fort Wayne l i n e i s 

intended as an emergency option for t r a f f i c moving along the CSX 

lakefront l i n e and as a route for slower bulk t r a f f i c moving to 

and from Chicago. CSX's plan projects that an average of f i v e 

d a i l y t r a i n s w i l l move over t h i s l i n e a f t e r CSX acquires i t and 

restores i t to service. 

Using CSX's own data, the Four C i t i e s have estimated 

that the cost of r e h a b i l i t a t i n g the 11.7-mile out-of-service 

p o r t i o n of the PRR between Hobart and Clarke Junction to FRA 

Class 3 standards permitting a maximum t r a i n speed of 40 MPH i s 

approximately $13 m i l l i o n . Burris Environmental V.S. at 41-42. 

Even p u t t i n g aside the problems that r e a c t i v a t i o n of t h i s l i n e 
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and i t s 23 rail/highway grade crossings would cause f o r the Four 

C i t i e s , one must question the v;isdom of spending t h i s kind of 

money f o r the level of t r a f f i c involved given the a l t e r n a t i v e s 

that are available to CSX. When the adverse environmental and 

socioeconomic consequences of re s t o r i n g t h i s l i n e to service are 

taken i n t o consideration,^' the wisdom of CSX's proposal becomes 

even more suspect. The Four C i t i e s ' A l t e r n a t i v e Routing Plan 

would enable CSX to obtain the benefits of having the Fort Wayne 

l i n e available both for bulk t r a m movements and as a f o u r t h 

a lternate route to and from Chicago, while avoiding the necessity 

for a $13 m i l l i o n c a p i t a l expenditure. 

CSX's operating plan and i t s Rebuttal evidence com­

p l e t e l y ignore the substantial negative impact that r e s t o r a t i o n 

of service on the Hobart to Clarke Junction l i n e segment w i l l 

have on the economic development of the Four C i t i e s ' region. 

Restoration of service of t h i s l i n e w i l l undermine a low-income 

housing project i n Gary,^^ prevent expansion of the Gary/Chicago 

A i r p o r t , and i n t e r f e r e with development of the Lake Michigan 

waterfront. The planned r e s t o r a t i o n of the l i n e w i l l thereby 

i n h i b i t the area's ongoing e f f o r t s to achieve economic v i a b i l i t y . 

The Four C i t i e s have q u a n t i f i e d a net reduction i n 

economic costs using t h e i r A l t e r n a t i v e Routing Plan f o r CSX 

t r a f f i c that would otherwise use the Hobart-Clarke Junction l i n e 

See Cervay Environmental V.S. at 4-16. 

As discussed i n the Four C i t i e s ' EIS Comments, these 
impacts wot I d v i o l a t e applicable environmental j u s t i c e standards, 
See Argument at 47-52, i n p a r t i c u l a r , p. 51. 
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of approximately $1.7 m i l l i o n compared with the costs associated 

w i t h CSX's operating plan. The t r a f f i c delay study and other 

cost calculations f o r t h i s aspect of the A l t e r n a t i v e Routing plan 

are s i m i l a r to those for the IHB/Porter Branch a l t e r n a t i v e to the 

BOCT l i n e . Andrew Environmental V.S. at 15-16; Burris Environ­

mental V.S. at 22-24, 44-49. 

2. CSX's Use of the EJE to Reach the 
Lakefront W i l l Not Disrupt the 
Applicants' Lakefront Operations 

The Applicants assert that the Four C i t i e s ' A l t e r n a t i v e 

Routing Plan for the Hobart to Clarke Junction t r a f f i c w i l l 

require a disr u p t i v e connection between the EJE and CSX's lake-

f r o n t l m e near Pme Junction. Purportedly, t h i s connection 

would have to be at grade and therefore would require an at-grade 

crossing of Conrail's busy Chicago to Toledo mainline (to be 

acquired by NS). Rooney/O'Connor V.S. at 9-11; Moon V.S. at 11; 

NS Comments on Draft EIS at 5-6. 

These objections are completely meritless. The EJE 

l i n e from Van Loon uses an overhead bridge to cross over the 

Conrail and CSX lakefront l i n e s to reach i t s own lakefront l i n e 

near Pine Junction. A grade-separated connection i n fact already 

e x i s t s between the EJE's lakefront l i n e and CSX's Curtis Yard 

(which IS located on the south, or opposite, side of the Conrail 

and CSX lakefront l i n e s ) . This connection uses the same EJE 

overhead bridge used to access EJE's own lakefront l i n e , which 

means that CSX t r a i n s using the EJE can access CSX's Curtis Yard 

without having to cross e i t h e r the Conrail or the CSX lak e f r o n t 
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lin*.; at grade. Burris Environmental V.S. at 46. Indeed, t h i s i s 

the same connection that EJE curren t l y u t i l i z e s to interchange 

t r a f f i c with CSX. I d . Therefore, there should be very l i t t l e 

d i s r u p t i o n of e i t h e r CSX's or NS's lakefront mainline t r a f f i c . 

A d d i t i o n a l l y , the Applicants assert that the movement 

of coal and coke t r a i n s over t h r EJE elevated l i n e w i l l require 

the use of locomotive helper service to p u l l the t r a i n s over the 

elevated grade at a cost of $825,000 annually. However, EJE 

personnel report that no such assistance i s necessary f o r the 

movement of NS coal and coke t r a i n s that move cu r r e n t l y over the 

elevated p o r t i o n of the EJE l i n e . I d . at 45 n.22. 

F i n a l l y , the Applicants contend that the Four C i t i e s ' 

a l t e r n a t i v e to r e m s t i t u t i n g service on the PRR l i n e would 

require NS to continue to use i t s Wabash Spur to serve the 

Indiana Sugar Works plant i n Gary, and that t h i s , too, would 

disrupt operations on the lakefront l i n e . However, NS's plan to 

use the PRR l i n e northwest of Tolleston i n serving the Indiana 

Sugar Works would also require the use of the lakefront l i n e , so 

t h i s l i n e w i l l have to accommodate the Indiana Sugar Works 

t r a f f i c no matter which a l t e r n a t i v e i s used." 

There i s another a l t e r n a t i v e that would enable NS to 
serve the Indiana Sugar Works without using e i t h e r the Wabash 
Spur or the PRR l i n e . NS w i l l have trackage r i g h t s over the 
Conrail Porter Branch, which i t already plans to use to reach the 
PRR l i n e v i a the new connection at Tolleston. Rather than using 
the PRR l i n e and a series of reverse moves to reach the Indiana 
Sugar Works via the Wabash Spur, a d i r e c t connection could be 
b u i l t from the Porter Branch t o the Indiana Sugar Works. The 
Wabash Spur i s used only to serve t h i s shipper, so t h i s a l t e r ­
native would enable the Wabash Spur (as well as the p a r a l l e l PRR 

(continued...) 
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3. The Four C i t i e s ' Proposed Trackage Rights 
Fees and Mileage Payments are Accurate 

The Applicants assert that the Four C i t i e s have under­

stated the trackage r i g h t s payments that CSX would have to make 

to NS and EJE for use of t h e i r f a c i l i t i e s . They also assert that 

the- Four Ci^-ies' proposed routing i s longer than i f the PRR l i n e 

were used exclusively, and does not account s u f f i c i e n t l y f o r 

increased costs associated with mileage payments to shippers 

using p r i v a t e equipment. Rooney/O'Connor V.S. at 10. However, 

the Four C i t i e s ' trackage r i g h t s pai-ment u t i l i z e d i n the compara­

t i v e cost calculations was based on the very same fee f o r bulk 

t r a f f i c negotiated between BNSF and UP fo r the trackage r i g h t s 

granted i n the UP/SP merger proceeding. These rates should be 

presumptively reasonable i n t h i s context and CSX has not demon­

strated good reason to conclude they are not reasonable. Burris 

Environmental V.S. at 49. A d d i t i o n a l l y , given the reciprocal 

trackage r i g h t s being granted by CSX and NS to each other, 

acceptable fees for CSX movement over NS lin e s shouid c e r t a i n l y 

be ant i c i p a t e d . 

With regard Co increased mileage paymenCs Co shippe.'s, 

Che mileage difference beCween Che Four CiCies' rouCing plan and 

Che Applioancs' plan i s i n s i g n i f icanC, amounCing "-O approximaCely 

four e: ra miles. Moreover, CSX has indicaCed Chac posC-Cransac-

Cion shipmenCs over Che PRR l m e w i l l consisC p r i m a r i l y of coal 

' - ( . . . contmued) 
line) to be removed to create room f o r the proposed expansion 
of the Gary/Ll:icago A i r p o r t . 
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and coke shipments that move i n railroad-provided cars f o r which 

no mileage payments are required. To the extent that other bulk-

commodity t r a f f i c moves over the a l t e r n a t i v e route, i t would move 

at least m part m railroad-provided cars. I d . 

IV. 

PROTECTIVE CONDITIONS ARE NECESSARY TO ALLEVIATE THE IMPACTS 
OF INCREMENTAL INCREASES IN RAIL TRAFFIC IN THE FOUR CITIES 

The Four C i t i e s have demonstrated that the Applicants' 

planned incremental increases i n r a i l t r a f f i c moving across the 

Four C i t i e s ' region w i l l r e s u l t i n substantial adverse impacts on 

the area. As prop^oed, the Conrail Transaction w i l l threaten the 

safety of the t r a v e l i n g public, the area's already d i f f i c u l t and 

f r a g i l e environmental s i t u a t i o n , and the a b i l i t y of the region to 

accomplish planned socioeconomic improvements. These cumulative 

impacts on the Four Ci t i e s are outlined i n d e t a i l i n the Four 

C i t i e s ' October 21 Comments and EIS Comments. The Four C i t i e s 

have also answered each and every one of the Applicants' objec­

t i o n s to t h e i r A l t e r n a t i v e Routing Plan. They have demonstrated 

that t h e i r Plan i s operationally feasible, would provide f o r the 

e f f i c i e n t movement of t r a f f i c through northwest Indiana, would 

mi t i g a t e the worst of the transaction's adverse impacts on the 

region, and would produce substantial economic savings, both to 

the Applicants and to f- . -public, compared with the Applicants' 

operating plans. 

The Four C i t i e s recognize that despite i t s substantial 

impacts on t h e i r region, the lioard may f i n d that, o v e r a l l , th? 
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proposed Conrail transaction i s i n the public i n t e r e s t and should 

be approved. I f so, the Four C i t i e s request that the following 

p r otective conditions be imposed as a means of m i t i g a t i n g the 

transaction's adverse im.pacts on northwestern Indiana: 

1. The Four City Consortium's A l t e r n a t i v e Routing 
Plan sh a l l be adopted by the Applicants i n at 
least the following p a r t i c u l a r s : 

(a) CSX sha l l re-route i t s t r a f f i c o f f of 
the BOCT Line between Calumet Park and 
Pine Junction m at least s u f f i c i e n t 
numbers so that no more than 27.6 t r a i n s 
per day on a monthly average basis t r a ­
verse t h i s l i n e segment. To the extent 
possible, t r a i n s re-routed o f f the BOCT 
l i n e s h a l l move over the grade-separated 
Conrail Porter Branch/IHB l i n e v i a Ivan­
hoe and Tolleston. 

(b) The 11.7-mile Hobart to Clarke Junction 
segment of the PRR Fort Wayne l i n e s h a l l 
not be r e h a b i l i t a t e d and restored to 
service. Applicants w i l l e i t h e r ( i ) 
u t i l i z e the a l t e r n a t i v e routing proposed 
by the Four C i t i e s f o r t r a i n s that were 
projected to move over t h i s l i n e , or 
( i i ) u t i l i z e such other routing as they 
may f i n d operationally preferable so 
long as they consult with the Four C i t ­
ies and obtain t h e i r concurrence. 

2. No more than 16 t r a i n s per day on a monthly average 
basis w i l l be operated over the NS Nickel Plate l i n e 
between Hobart and Van Loon and no more than 11 t r a i n s 
per day w i l l be operated over the NS Nickel Plate l i n e 
between Van Loon and Burnham Yard i n Chicago, i n the 
absence of mutual agreement between NS and the Four 
City Consortium. 

3. The Applicants w i l l work cooperatively w i t h the Four 
City Consortium to develop ad d i t i o n a l plans to mitigate 
the impact of the Conrail transaction on northwestern 
Indiana. Such cooperation w i l l include applying f o r 
state and federal funding f o r the purpose of f a c i l i ­
t a t i n g the maximum u t i l i z a t i o n of grade-separated 
corridors, and working with the City of Gary to f a c i l i ­
t a t e the future expansion of the Gary/Chicago A i r p o r t . 
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CSX and NS w i l l provide reports to the Four City Con­
sortium, on at least a quarterly basis containing s u f f i ­
cient information to confirm compliance wit h these 
conditions. 

The Board w i l l impose oversight f o r a period of f i v e 
years to ensure the Applicants' compliance with these 
conditions. 

IV. 

CONCLUSION 

For the reasons set f o r t h herein and i n the Four Ci t y 

Consortium's October 21 Comments and EIS Comments, the Consortium 

requests the Board to impose the conditions described above i f 

i t decides to approve the Application i n t h i s proceeding. Such 

conditions are necessary to mitigate the substantial environmen­

t a l , safety, and socioeconomic impacts of the Conrail transaction 

on the Four C i t i e s ' region. 

Respectfully submitted, 

THE CITIES OF EAST CHICAGO, 
INDIANA; HAMMOND, INDIANA; 
GARY, INDIANA; AND WHITING, 
INDIANA (COLLECTIVELY, THÊ  
FOUR CITY CONSORTIUM) 

By: C. Michael Loftu 
OF COUNSEL: Christopher A. M i l l s 

Peter A. Pfohl 
Slover & Loftus 1224 Seventeenth Street, N.W, 
1224 Seventeenth Street, N.W. Washington, D.C. 20036 
Washington, D.C. 20036 (202) 347-7170 

Dated: February 23, 1998 .Attorneys f o r The Four City 
Consortium 

-48-



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s 23rd day of February, 

1998, served copies of the f o r e g o i n g B r i e f of the C i t i e s of East 

Chicago, I n d i a n a ; Ham.mond, Indiana; Gary, Indiana; and Wh i t i n g , 

Indiana ( c o l l e c t i v e l y . The Four C i t y Consortium) by hand upon 

A p p l i c a n t s ' counsel: 

Dennis G. Lyons, Esq. 
Ar n o l d & P o r t e r 
555 T w e l f t h S t r e e t , N.W. 
Washington, D.C. 20004-1202 

Richard A. A l l e n , Esq. 
P a t r i c i a E. Bruce, Esq. 
Zuckert, Scoutt & Rasenberger, 

L.L.P., S u i t e 600 
888 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20006-3939 

Samuel M. Sipe, Esq. 
Steptoe & Johnson L.L.P. 
13 3 0 Connecticut Ave., N.W. 
Washington, D.C. 20036-1795 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Suit e 600 
Washington, D.C. 20036 

and by f i r s t - c l a s s m a i l , postage p r e - p a i d upon: 

The Honorable Rodney S l a t e r 
Secretary 
U.S. Department of Transp. 
400 7 t h S t r e e t , S.W. 
Su i t e 10200 
Washington, D.C. 20590 

The Honorable Janet Reno 
A t t ' y Gen. of the United States 
U.S. Dept. of J u s t i c e 
10th & C o n s t i t u t i o n Ave., N.W. 
Room 4400 
Washington, D.C. 2 053 0 

The Honorable Jacob Leventhal 
Federal Energy Regulatory Commission 
888 F i r s t S t r e e t , N.E., Suite I I F 
Washington, D.C. 20426 

and upon a l l o t h e r P a r t i e s of Record i n Finance Docket No. 33388 

Peter A. Pfoh 



STB FD 33388 2-23-98 E 185889 



ommi 
APL-18 

CONFIDENTIAL - FILED UNDER SEAL 

BEFORE THE 
SURFAV.E TRANSPORTATION BO 

Finance Docket Nr 33388 

5\ 
3i 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF OF APL LIMITED 

VOLUME 1 <̂ - ̂  ̂  ., • '"'^'yy' -

Ann Fingarette Hasse 
APL Limited 
1111 Broadway 
Oakland. CA 94607-5500 
(510) 272-7284 

Louis E. Gitomer 
B.\LL JANIK LLP 
1455 F Street. N.W.. Suite 225 
Washington. D.C. 20005 
(202) 466-6530 

Attomeys for: 
APL LIMITED 

Dated: February 23, 1998 



APL-18 

BEFORE THE 
SURF.̂ CE TRANSPORTATION BOARD 

Finance Docket No, 33388 

CSX CORPOR,.\TION AND CSX TR.-\NSPORT.-\Tm'. I.NSĈ  
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORA riON AND CSX TRANSPORTATION. INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPER^XTING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF OF AMERICAN TRUCKING ASSOCIATIONS, INC. 

The American Trucking Associations, (hereafter ".ATA") hereby submits this Brief 

in the above-captioned proceeding pursuant to the order ofthe Surface Transportation 

Board. ser\ed May 20. 1997 (Decision No. 6). setting forth the briefmg and procedural 

schedule. This Brief is in support ofthe Comments of ATA in this matter, filed on October 

21. 1997 (AT.A-6). Throughout this proceeding. AT.A has consistently expr >ssed concems 

in three general areas: 

Protection ot the public interest in highway safety by requiring the acquiri-.ig 
rail carriers to better maintain the intermodal equipment which will be under 
their control. 

Protection of competition in intermodal operations in the territories affected 
b\ the acquisitions including; including: protection for independent motor 
carriers against discrimination in rates and ser\ ices favoring rail-affiliated 
entities or others; and competitive access to the rail lines subject to this 
acquisition. 

Need for better govemment oversight so as to ensure efficiency in 
operations bv reducing the number of delays and defaults in ra'il intennodal 



operations arising from rail accidents occurring at rail/highuay grade 
crossings and efsewhere. 

In support of thes. concems. ATA filed detailed Comments proposing specific ways to 

address each problem. Regrettably, and to the detriment of public safety and competition. 

Applicants have rejected ATA's proposals.' Because Applicants consistently misconstrued 

AT.A s proposals, they have provided no relevant evidence to contradict ATA's arguments. 

Accordingly, we urge the Board to recognize the importarivC ofthe safety and 

competitiv e concems that ATA described. ATA's proposals are consistent with the Rail 

Transportation Policy, which Congress has delegated to the Doard to implement. 49 U.S.C. 

§ 10101. Funhermore. the Board is entitled to act under ihe law governing acquisition of 

control of a rail carrier, including the requirements to consider the public interest and 

competition in "the national rail system." 49 U.S.C. §11324. Thus the Board has the legal 

authoritv and responsibility to implement ATA's proposals. 

THE DANGER OF THE INCRE ASED USAGE OF RAIL CONTROi^LED 
HIGHWAY EQUIPMENT 

ATA has requested that Board require Applicants to ensure the roadworthiness of all 

intermodal equipment prior to releasing the equipment to a motor carrier for highway use. 

.AT.A-6 at 3. The increased reliance on intermodal shipments contemplated by the 

.Applicants - and the safety problems that would result - pose a significant threat to all 

highwav users. 

As explained in ATA's Comments, under current intermodal transportation 

regulations railroads are not responsible for condition ofthe equipment - the trailer, chassis. 

Sec CS.\ NS-) 76 at i .ges 36.113-124. 466-470. 716-717. 



or container - they prov ide to a motor carrier. The motor carrier has no realistic 

opportunitv' to inspect or maintain this equipment yet is it held responsible for ils condition 

on the highways. 

Applicants hav e claimed lhat this Transaction would result in the diversion of 

1.000.000 trucks off the highwaŷ ^ How ever, as pointed out in ATA's C omments - and not 

disputed by the railroads — these trucks vvill simply be diverted to olher more highly 

congested urban roads in the form of intermodal truck movements. The serious safety 

problems associated with lhis increase constitute a serious threat to all highway users. 

Therefore. .ATA has proposed, in light of the increased emphasis on intermodal 

shipments resulting from this Transaction, that Applicants simply be responsible for the 

condition ofthe equipment they tender to motor carriers. Motor carriers would remain 

responsible for equipment on the highways, bul would receive equipment al the intermodal 

terminal in better maintained, safer condition. 

Applicants rejected this pro-safety idea by assorting the safety of such equipment is 

not a probler̂  Thev also argued that even if it is a problem, there are other ways to 

address it such a.s action by other agencies. CSX/NS-176 at 466. They pointed out 

correctly that .AT.A is seeking to resolve this problem on other fronts, i.icluding a 

rulemaking al the Federal Highway Administration ("FHWA"). 

UTiile it is true that FHW.A or Con̂  ress could at some point in the ftiture act to 

alleviate ti:is problem, the Board is ideally situated to act now in regards to this Transaction. 

It is well within the Board's authoritv to deal with a predictable safety consequence of this 

Transaction - the result of an increased number of intermodal shipments. The Board not 

onl> has jurisdiction under the national Rail Tran.sportation Policy to impose the requested 

requirement, but the obligation to ensure the operation of "transportation facilities and 



equipment without detriment to th>- public health and safety." 49 U.S.C. § 10101(8). 

Furthermore, the Board is entrusted "to oversee the modes of transportation . . . to promote 

sa|k- adequate, economical, and efficient transportation" (emphasis added). 49 U.S.C. 

§ 13101(a)(1)(B). 

AT.A's proposal asks only that the party which is in control of the equipment prior 

to its highwav use and which is in a position to adequately inspect and maintain the 

equipment should be responsible for perfonning these ftmctions. Applicants completely 

misconstrue .ATA's request (and current law) when they assert that ATA's proposal "would 

run directly counter to the rules of another federal agency" (FHWA). To the contrary, as 

.Applicants themselves note. FHWA regulations govem vehicles "on the highway" and 

ATA does not propose to change this. CSX/NS-176 at 466. Rather. ATA requests that the 

responsibility to maintain intermodal equipment in the intermodal yard be expressly placed 

on those who control the equipment - in this case the Applicants. 

Accordingly. ATA urges the Board to act on this important safety issue. 

APPLICANTS SHOULD BE REQUIRED TO UPGRADE 
HIGHWAY GRADE CROSSINGS 

ATA has recuested that Applicants be required to make a financial and operational 

commitment to improve or remove the many hazardous highway grade crossings along the 

Conrail lines. .As explained in AT.A's Comments, accidents occurring at highway grade 

crossings are a major safetv problem, with many thousands of deaths and injuries each year. 

ATA-6 at 6. 

.Applicants do not dispute th grade crossings are a major safety problem, but 

simply assert that the problem is ge mg better. CSX/NS-176 at 716-717. They also do not 



dispute that the Transaction will lead lo an increased number of grade crossing accidents. 

14 

Yet Applicants reject any comprehensive steps to address these facts. ATA 

proposed a number of specific safety measures that should be considered by the Board." 

1 he sev ere problems associated with the UP/SP merger demonstrate beyond question that 

safety issues regarding mergers must be given the closest scrutiny. The Board should reject 

-Applicants' cavalier attitude toward these critical public safety issues and implement ATA's 

proposals. 

APPLICANTS SHOULD BE PROHIBITED FROM BACK SOLICITATION 
AND OTHER ANTI-COMPETITIVE PRACTICES 

.ATA has requested lhat Applicants be prohibited from back solicitation and other 

anti-competitive practices. As explained in ATA's comments. Applicants have initiated a 

practice of requiring motor carriers w hich are purchasing intermodal transportation, 

especially smaller motor carriers, to provide the supplier railroad with the name of the 

r t̂or carrier's customers. If the name is not provided, the railroad refuses to accept the 

trailer or container offered by the motor carrier. Since the motor carrier usually has no other 

option and w ill have even fewer options after the completion of this acquisition w ith respect 

to the av ailability of rail serv ice, it must comply with the railroad's unreasonable 

requirements. 

The onlv conceiv able purpose for Applicants to require th'.. information is to obtain 

the name ofthe motor carrier's customer for the purpose of back solicitation. While the 

.Applicants deny this, they fail to articulate any olher legitimate purpo.se for such a 

• .A).\n 800 number and identifier requirement should be placed at all crossings; B)Crossings 
must have better grading, better markings, and more effective waming devices; C) Emergency 



requirement other than some general "right to know." CSX/NS-176 al 469. This claim that 

they have a right to know who the shipper is does not ring true when the motor carrier is the 

partv tendering the intermodal shipment (trailer or container) to the railroad. In lhat case, 

the motor carrier is the railroad's customer. Fhe railroad has no privily of contract with the 

carrier's customer and no legitimate need lo know ils name. 

Further. ATA does not argue, as Applicant's claim, that back solicitation has 

already occurred. CSX/NS-176 at 469. Rather, again lacking any other legitimate purpose, 

there would be an increasing danger lhat the railroads will use this informaiion to back 

solicit customers as consolidation in the rail freight industry continues. 

Most ominously. .Applicants have declined lo even pledge that they will not initiate 

such a practice. This calls into question Applicants true intentions. If they are not 

contemplating such a practice, they should not be opposed lo a condition which prohibits il. 

.Accordingly, the Board should require, as a condition to this Transaction, that such 

anti-competitiv e practices are prohibited. 

APPLICANTS SHOULD BE PROHIBITEP PROM DISCRIMINATING AGAINST 
MOTOR CARRIERS WITH RESPEC. TO PRICES AND SERVICES. 

.AT.A has requested that lhat Board take -tCĵ s to ensure that the .Applicants 

practice neither channel management ("discrimination") or retaliation towards non­

affiliated motor carriers or Intermodal Management Companies ("IMC's") and that all 

motor carriers and IMC's are provided reasonable, non-discriminatory rates ard services, 

including specifically prohibiting such practices as part ofthe condition for approval of 

the application. .ATA-6 al 9. 

?ommunication devices should be installed at all crossings. 



As explained in ATA's Comments, railroads wholesale their intermodal sei vices 

using a number of different marketing charjT l̂s. The process by which railroads market 

their intermodal services are commonly referred to as "channels." The channels are distinct 

as lo the party ihrough which the service is sold, the service itself, and the ownership ofthe 

equipment used. Motor carriers need protection ft om the railroads poiential use of unfair 

serv ice offerings and pricing practices which unreasonably favor one channel over another, 

i.e.. discrimination. Such a practice would be contrary to "promot[ing] intermodal 

transportation." 49 U.S.C. § 13101(2)(K). 

Applicants argue in response that becau.se such discrimination has not already 

occurred lhat there is no need for protection against the possibility that il will occur. 

CSX/NS-176 at 468. Ironically Applicants argue in this merger proceeding that 

"competition" will prev ent such discrimination from occurring. To the contrary, the 

increasing consolidation in the rail freight industry guarantees that this danger will only 

increase. 

Therefore, it is disappointing that Applicants oppose a prohibition on something 

they sav never happens. Furthermore, they decline to even pledge that they will not resort 

to such practices in the future. As discussed above, this raises doubts as lo Applicant's true 

intentions in regard to such practices. We urge to Board lo consider tliis when evaluating 

this important proposal to protect competition. 

ENSURE COMPETITION AND SERVICE 

.ATA has urged the Board to ensure that the pro-competitive benefits ofthe 

Transaction are realized. Onlv by taking extra steps to protect and expand competition 

can the gains in serv ice and pitfalls of monopoly be avoided. Accordingly, ATA has 



proposed that "open access" and other competitive solutions should be studied and 

implemented to ensure competition.-

Applicants hav e responded that this request is "beyond the scope of this 

proceeding." CSX/NS-176 at 470. However the issve of competition is at the core of this 

proceeding and must be considered. 49 U.S.C. § 11324(b)(5). It is not necessary to this 

point to recount the cost that Union Pacific meltdown has imposed on the economy in the 

last year. Yet this disaster could be replicated if bold steps such as "open access" are not 

given serious consideration. 

SUMMARY AND CONCLUSIONS 

In its Comments. ATA stated that "the propo.sed acquisition and division ofthe 

Conrail system mav provide cs great a benefit to the shipping public as the Applicants assert 

or it may result in a worse serv ice and .sa<"w::' disaster than industry and the public now face 

as a result ofthe ICC/Board's rush to approve the Union Pacific mergers and acquisitions." 

It is now up to the Board to carefully examine all proposals such as ATA's that promote 

greater safety and competition, the outcome of which vvill determine w hich scenario comes 

to pass. 

.Af A hopes that lessons hav e been learned from past mergers and the current actions 

ofthe .Applicants with respect to their apparent lack of concem for highway safety and anti­

competitive practices. A LA urges the Surface Transportation Board to impose on these 

.AT.A notes that the Board has. at Congressional request, initiated a proceeding to Review Rail 
Access and Competition Issues, see Ex Parte No. 575. Notice i.sued February 20. 1998. ATA 
urges the Board not to make a final determination with regards to this Transaction until the Ex 
Parte No. 575 studv is completed and the findings and recommendations incorporated herein. 



Applicants the conditions which we ha. proposed above to correct existing problems and 

abuses in these areas and protect against greater problems in the ftiture. 

Respectfully su'omitted. 

KEN'NETHEjSIFGEL 
JAMES F. PETI K.SON 
2200 Mill Road 
Alexandria. Virginia 22314 
(703)838-1857 

Counsel for 
American Trucking 
Associations, Inc. 

Febmary 23, 1998 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 23rd day of Febniary, 1998,1 caused a true and 
con-ect copy ofthe above and within BRIEF OF AMERICAN TRUCKING 
.ASSOCIATIONS. INC. was served upon the following counsel by facsimile: 

Drew A. Harker 
Arnold & Porter 
555 12th Street. N.W. 
Washington. D C. 20004-1202 

David H. Coburn 
Steptoe & Johnson L.L.P. 
1330 Connecticut Avenue. N.W. 
Washington. D.C. 20036-1795 

John V. Edwards 
Patricia Bruce 
Zuckert. Scoutt & Rasenberger. L.L.P. 
888 Seventeenth Street. N.W. 
Washington. D.C. 20006-3939 

Gerald P. Norton 
Harkins Cunningham 
1300 Nineteenth Street. N.W. 
Suite 600 
Washington, D.C. 20036 

and by first-class mail, postage prepaid, upon all other parties on the Service List. 

t " 

âfhes F. Peterson 
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