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Consumers Energy Company ("Consumers") hereb-^ submits 

t h i s , i t s B r i e f i n o p p o s i t i o n t o the A p p l i c a t i o n f i l e d i n t h i s 

docket by CSX Cor p o r a t i o n and CSX T r a n s p o r t a t i o n , Inc. ( j o i n t l y , 

"CSX"); N o r f o l k Southern Corpor a t i o n and NorfolK Southern Railway 

Company ( j o i n t l y , "NS"); and C o n r a i l , Inc. and Consolidated R a i l 

C o r p o r a t i o n ( j o i n t l y , " C onrail") ( c o l l e c t i v e l y , " A p p l i c a n t s " ) . 

The A p p J i c a t i o n seeks a u t h o r i z a t i o n f o r NS and CSX t o acquire and 

c o n t r o l C o n r a i l , and t o d i v i d e up i t s assets between them. 

For the reasons set f o r t h i n i t s October 21, 1997 

Comments and as summarized i n t h i s B r i e f , Consumers urges the 

Surface T r a n s p o r t a t i o n Board ('STB" or "Board") t o deny the 

A p p l i c a t i o n . However, i f the Board nontt'-'.cless decides t o 

approve the A p p l i c a t i o n , i t must at a minimum impose c o n d i t i o n s 

t o m i t i g a t e , i n s o f a r as p o s s i b l e , i t s adverse e f f e c t s on Consum

ers. The nature of those adverse e f f e c t s , and the c o n d i t i o n s 

needed t o m i t i g a t e them, are discussed f u r t h e r below. 
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FACTS 

As explained i n i t s October 21 Comments ("CE Com

ments" ) . V e r i f i e d Statement of William E. G a r r i t y ("VS Garrity") 

at 2-8, Consumers i s an e l e c t r i c and gas u t i l i t y company serving 

about 1.6 m i l l i o n customers throughout the Lower Peninsula of 

Michigan, including important segments of the automobile indus

t r y . Consumers operates 12 c o a l - f i r e d generating u n i t s at f i v e 

plants (f~iur s i t e s ) , which c o l l e c t i v e l y consume over 7 m i l l i o n 

tons of coal per year and constitute over three-quarters of 

Consumers' baseload generating capacity. 

1. Current Coal Supply and Transportation Patterns. 

One of Consumers' c o a l - f i r e d plants, i t s three-unit 

Campbell pl a n t , i s served only by r a i l , and only by CSX. A l l of 

Consumers' other c o a l - f i r e d generating plants presently have two 

or mcro coal d e l i v e r y options: the Karn-Weadock complex 'two 

plants, four units) can receive coal d e l i v e r i e s by CSX, by the 

Central Michigen Railway ("CMR"), or by lake vessel; the Cobb 

plant i s servBd exclusively by lake vessel (but can choose among 

lake vessel operators); and the Whiting plant (three units) i s 

served oy both CSX and the Canadian National ("CN"). 

While Consumers enjoys competitive coal d e l i v e r y 

options at three of i t s four coal-burning s i t e s , i t s choices are 

nonetheless constrained b^ l i m i t a t i o n s on the kinds of coal i t 

can burn at each plant. S p e c i f i c a l l y , as Witness G a r r i t y ex

plains (i - f . at 5-8), a combination of f a c i l i t y design l i m i t a 

t i o n s , a i r q u a l i t y control regulations, and economics have led 
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Consumers t o f o l l o w a c a r e f u l l y - c r a f t e d coal b l e n d i n g s t r a t e g y at 

every p l a n t (other than Whiting, which lacks b l e n d i n g c a p a b i l i 

t i e s ) . As Mr. G a r r i t y e x p l a i n s , Consumers cannot burn 100% 

east e r n h i g h - s u l f u r coal w i t h o u t v i o l a t i n g EPA and s t a t e a i r 

q u a l i t y c o n t r o l r e g u l a t i o n s ; i t cannot burn 100% western, low-Btu 

coal (e.g., from Wyoming's Powder River Basin) and achieve f u l l 

o utput l e v e l s w i t h b o i l e r s and coal h a n d l i n g f a c i l i t i e s designed 

f o r s m a l l e r volumes of higher-Btu f u e l s ; and i t cannot burn 100% 

Eastern EPA com.pliance coal ( o t h e r than at Camp.-^ell Unit No. 3, 

where t h e r e i s no choice) , because such r.oals are g e n e r a l l y too 

expensive Consumers must t h e r e f o r e ble^nd two or three kinds of 

coal t o g e t h e r t o provide an o p t i m a l f i e l supply f o r i t s p l a n t s . 

Indeed, the confluence of these c o n s t r a i n t s has l e d t c very 

p r e c i s e (and d i f f e r i n g ) optimum blends f o r each of Consumers' 

twelve c o a l - f i r e d u n i i s , see VS G a r r i t y at 3-5 and E x h i b i t 

(WEG-01). Am.ong other t h i n g s , t h i s m̂ eans t h a t Consumers cannot 

"play o f f " sources and c a r r i e r s of western coal against t h e i r 

e a s t e r n c o u n t e r p a r t s , by a l t e r i n c p r o p o r t i o n s and s h i f t i n g 

s u b s t a n t i a l coal volumes from West t o East or v i c e versa. 

Rather, each type of coal and assoc i a t e d t r a n s p o r t a t i o n i s 

e f f e c t i v e l y a separate m.arket f o r Consumers. 

As noted above, Consumers i s completely c a p t i v e t o CSX 

at i t s Campbell p l a n t , and as t h a t p l a n t represents almost one-

h a l f of Consumers' t o t a l c o a l - f i r e d g e n e rating c a p a c i t y ( I d . at 

3 i , t h i s g i v e s CSX s i g n i f i c a n t leverage over Consumers as a 

whole. A d d i t i o n a l l y , the east e r n , l o w - s u l f u r coal r e q u i r e d a t 
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Cobb, Karn-Weadock and Whiting (and the compliance coal required 

at Campbell Unit No. 3) are found predominantly on CSX's l i n e s 

( I d . at 10-11) . Nevertheless, Conrail-originated coals delivered 

vi a CN (to Whiting), CN-CMR (to Karn-Weadock), or lake vessel (to 

Cobb) are presently a competitive substitute for at least some of 

the CSX-origm coals at those locations, and to that extent 

Conrail acts as a check on CSX's market power vis-a- v i s Consum

ers . 

2. Impact of Proposed Transaction on Consumers. 

As Witness Garrity explained ( I d . at 10-14), the 

proposed Conrail Acquisition threatens to a f f e c t Consumers 

adversely i n two fundamental ways: (1) by s u b s t i t u t i n g NS f o r 

Conrail as the a l t e r n a t i v e to CSX for eastern low-sulfur coal 

supplies; and (2^ by ra i s i n g the hurdles that Consumers must 

overcome to get maximum rate r e l i e f against CSX on the preponder

ance of Consumers' coal shipments that are, and . . i l l remain, 

captive to that c a r r i e r . 

a. Effect on Competition. Substituting NS f o r 

Conrail as the alternativ'e to CSX for part of Consumers' coal 

requirem.ents threatens to hurt Consumiers i n a subtle, yet palpa

ble, way: the success cr f a i l u r e cf Conrail's coal marketing 

departm.ent ha'j p l a i n l y rested on i t s a b i l i t y to promote long-

haul, preferably l o c a l , movements of coal to u t i l i t i e s m Con

r a i l ' s service t e r r i t o r y -- and especially i n i t s heartland, the 

<=tates cf Michigan, Ohio, Pennsylvania, and Nev; YorK. This 

marketing focus a.nd a t t e n t i o n n a t u r a l l y could be expected to 
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t r a n s l a t e i n t o more aggressive p r i c i n g where C o n r a i l faced i n t r a 

modal c o m p e t i t i o n , as i t d i d at Consumers' non-captive coal 

p l a n t s . 

NS' c c a l marketing personnel, by c o n t r a s t , have t r a d i 

t i o n a l l y -- and understandably -- focused t h e i r a t t e n t i o n on NS's 

n a t u r a l markets m the Southeast, and those markets are l i k e l y t o 

remain NS' primary markets i n terms of volume and p r o f i t s , even 

a f t e r i t acquires p a r t of C o n r a i l . Under these circumstances, 

w h i l e NS w i l l no doubt want t o i n h e r i t as much of C o n r a i l ' s coal 

t r a f f i c as i t p r o f i t a b l y can, the success or f a i l u r e of NS' coal 

marketers w i l l be much less dependent on how w e l l they do w i t h 

t h a t t r a f f i c . This reduced r e l i a n c e or "focus" -- can be 

expected t o t r a n s l a t e i n t o somewhat less aggressive p r i c i n g , 

making NS a les s e f f e c t i v e competitor f o r CSX than C o n r a i l has 

been.- See CE Comments at 9; VS G a r r i t y at 11. 

b. Increased Barrier.-^ t o Maximum Rate R e l i e f . The 

increased b a r r i e r s t h a t t h r e a t e n t o block o t h e r w i s e - j u s t i f i e d 

r a t e r e l i e f f o r c a p t i v e shippers w i l l be a d i r e c t -- and p l a i n l y 

i n tended -- r e s u l t of the A p p l i c a n t s ' proposed i n c l u s i o n of a 

I n t h i s regard, Consumers i s concerned about which A p p l i 
cant -- NS or CSX -- w i l l be assuming Co n r a i l ' s r o l e under an 
e x i s t i n g coal t r a n s p o r t a t i o n c o n t r a c t among Consumers, C o n r a i l , 
Canadian N a t i o n a l , and C e n t r a l Michigan Railway f o r coal d e l i v e r 
i e s t o Karn-Weadock and Whit i n g . Section 2.2(c) of the Transac
t i o n Agreement of June 10, 1997 (CSX/NS-25, A p p l i c a t i o n V o l . 8-B, 
at 25-29) would appear t o govern, but how i t would apply t o t h i s 
p a r t i c u l a r c o n t r a c t i s unclear. The issue i s important because 
i f CSX r a t h e r than NS i n h e r i t s C o n r a i l ' s r o l e under the coal 
t r a n s p o r t a t i o n c o n t r a c t i n question . Consumers' b a r g a i n i n g 
leverage v i s - a - v i s CSX w i l l be s t i l l f u r t h e r weakened, and CSX 
w i l l have assumed t h a t much g r e a t e r c o n t r o l over Consum.ers' coal 
t r a f f i c . 
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s i g n i f i c a n t " a c q u i s i t i o n premium" i n t h e i r r a t e bases f o r r e g u l a 

t o r y c o s t i n g purposes. NS and CSX p a i d approximately $3.8 

b i l l i o n more f o r C o n r a i l ' 3 stock than i t was worth on the stock 

markets before t h e i r b i d d i n g war began;- they p a i d at l e a s t $6.7 

b i l l i o n more than the book value of C o n r a i l ' s stock.^ They have 

ad m i t t e d t h a t i f they are p e r m i t t e d t o w r i t e up the recorded 

value of C o n r a i l ' s assets t o r e f l e c t these am.ounts f o r r e g u l a t o r y 

c o s t i n g purposes, the net e f f e c t w i l l be a r a t e base increase of 

more than $9.5 b i l l i o n . ' I f t h i s i s allowed t o happen, then 

o t h e r t h i n g s being equal,' the e f f e c t w i l l be t o r a i s e the 180% 

•Just before CSX announced i t s p l a n t o a c q u i r e C o n r a i l , 
C o n r a i l ' s common stock was t r a d i n g at about $71 per share (y_S 
G a r r i t y at 11); the f i n a l purchase p r i c e p a i d by NS and CSX, $115 
per share, represents a $44 per share premium. With about 86 
m i l l i o n C o n r a i l shares o u t s t a n d i n g , t h i s t r a n s l a t e s i n t o a 
premium over market of $3,784 b i l l i o n . 

^See CSX/NS-18, Vol. Ex. 16, App. C, at 131; CSX/NS-176, 
A p p l i c a n t s ' Rebuttal Volume 1, App. A, ac 2 n.3. 

"Applicants' Rebuttal. App. A, at 2 n.4. 

"Applicants i n t h e i r r e b u t t a l q u i b b l e w i t h the "other t h i n g s 
being equal" assumption, a s s e r t i n g t h a t CE and o t h e r s c h a l l e n g i n g 
t h e i r a d d i t i o n of the a c q u i s i t i o n premium t o t h e i r r a t e bases 
ignore the revenue increases and o p e r a t i n g cost savings t h a t 
t h e i r t r a n s a c t i o n w i l l produce. As discussed below, however, the 
revenue enhancements are i r r e l e v a n t t o the r e g u l a t o r y c o s t i n g 
process ( i f v a r i a b l e costs increase, the j u r i s d i c t i o n a l t h r e s h o l d 
cn c a p t i v e coal t r a f f i c w i l l a l s o increase, no matter how wealthy 
"he A p p l i c a n t s become from t r a f f i c growth elsewhere). As f o r the 
promised o p e r a t i n g cost savings, coal movements such as those t o 
Consumers' Campbell p l a n t are u n l i k e l y t o share m any such 
sa'.-ings, since the o p e r a t i o n of t h e i r u n i t t r a i n s w i l l not 
change. 

As discussed i n f r a , i f A p p l i c a n t s had t r u l y b e l i e v e d t h a t 
i n c l u s i o n of t h e i r a c q u i s i t i o n premium would produce no net 
increase i n the j u r i s d i c t i o n a l t h r e s h o l d f o r c a p t i v e coal move
ments, :.t would have been a simple matter f o r them t o e l i m i n a t e 

(continued...) 
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" j u r i s d i c t i o n a l t h r e s h o l d " on a t y p i c a l c a p t i v e u n i t t r a i n coal 

movement by <\ f u l l f i f t e e n -...ercent f o r CSX, and tw e n t y - f o u r 

percent f o r NS. CE Comments. V e r i f i e d Statement of Thomas D. 

Crowley ("VS Crowley"). at 11-14. For any c a p t i v e coal movement 

w i t n a stand alone cost close t o or belov; the j u r i s d i c t i o n a l 

t h r e s h o l d , as happened r e c e n t l y i n the WTU case,'' t h i s would 

t r a n s l a t e i n t o a licen^-e t o impose a corresponding r a t e increase, 

w i t h o u t any improvement m the ser v i c e or investment i n new 

f a c i l i t i e s . 

Because Consumers i s completely c a p t i v e t o CSX f o r i t s 

Campbell coal t r a f f i c , the t h r e a t of such an e r o s i o n i n the 

p r o t e c t i v e umbrella of STB maximum r a t e j u r i s d i c t i o n i s a d i r e c t 

and s i g n i f i c a n t adverse e f f e c t t h a t i t w i l l s u f f e r i f the pro

posed C o n r a i l A c q u i s i t i o n i s approved. 

(. . .cont inued) 
the issue by o f f e r i n g a b i n d i n g commitment t o t h a t e f f e c t . T h e i r 
r e f u s a l t o do so speaks volumes about t h e i r urue i n t e n t . 

''Docket No. 41191, fv'est Texas U t i l i t i e s Company v . B u r l i n g 
ton N o r t h e r n R a i l r o a d Cow.pany (unprinted d e c i s i o n served May 3, 
1996), a f f ' d sub nom. B u r l i n g t o n Nor t l i e rn R a i l r o a d Company v . 
S u r f a c e T r a n s p o r t a t i o n Board, 114 F.3d 206 (DC C i r . 1997) 
{"WTU") . A p p l i c a n t s would have the Boara dismiss the WTU r e s u l t 
as an a b e r r a t i o n ( A p p l i c a n t s ' R e b u t t a l , App. A, a t 26 n.37), but 
they cannot deny t h a t i n the only two u n i t t r a i n c oal r a t e cases 
decided by t h i s agency since i t s c r e a t i o n , stand alone costs were 
found t o be below the j u r i s d i c t i o n a l t h r e s h o l d i n at l e a s t some 
of the p e r i o d s at issue. See, i n a d d i t i o n t o WTU, Docket No. 
41185, A r i z o n a P u b l i c Se rv i ce Co. v . A t c h i s o n , Topeka & Santa Fe 
Ra i lway Co. ( u n p r i n t e d d e c i s i o n served J u l y 29, 1997). 
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ARGUMENT 

I . INTRODUCTION. 

Before focusing upon the fundamental areas of di s 

agreement between Consumers and the Applicants, i t m.ay be useful 

to catalogue some important points upon which we appear to agree. 

F i r s t , there i s no dispute about the legal standards 

that the Board i s to apply i n t h i s proceeding. Under the ICC 

Termination Act,^ the Board's "single and essential standard of 

approval" i n merger proceedings i s that i t must " f i n d the [trans

action] to be 'consistent with the public i n t e r e s t . ' " Finance 

Docket No. 32760, Union P a c i f i c Corp . , Union P a c i f i c R.R. Co., 

and M i s s o u r i P a c i f i c R.R. Co. - - C o n t r o l and Merger - - Southern 

P a c i f i c R a i l Corp . , Southern P a c i f i c Transp. Co., S t . L o u i s 

Southwestern Ry. Co., SPCSL Corp . , and The Denver and Rio Grande 

Western R.R. Co., Decision No. 44, served August 12, 1996, at 98 

( u n p r i n t e d ) {"UP/SP"), c i t i n g , Missour i -Kansas-Texas R.R. Co. v . 

United States, 632 F.2d 392, 395 (5th Cir. 1980), cert, denied, 

451 U.S. 1017 (1981). 

Similarly, there can be no dispute that in gauging the 

public interest, the essential issue facing the Board is whether 

the perceived public benefits, whatever they may be, are over

shadowed by purely private benefits that will accrue solely to 

the merging carriers and at the expense of the public. Se^ CSX 

Corp. Control -- Chessie System, Inc. and Seaboard Coast Line 

'Pub. L. 104-88, 109 Stat. 803 (December 29, 1995). 
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Indus., 363 I.C.C. 518, 551-52 (1980).= I n making t h i s d e t e r m i 

n a t i o n , the Board focuses, i n t e r a l i a , on the c o m p e t i t i v e e f f e c t s 

of a proposed merger: 

[T]he [Board] does not favo r c o n s o l i d a t i o n s 
t h a t s u b s t a n t i a l l v reduce the t r a n s p o r t a l 
t e r n a t i v e s a v a i l a b l e t o shippers unless t h e r e 
are s u b s t a n t i a l and demonstrable b e n e f i t s t o 
the t r a n s a c t i o n t h a t cannot be achieved i n a 
le s s a n t i c o m p e t i t i v e f a s h i o n . Our a n a l y s i s 
of the c o m p e t i t i v e impacts of a c o n s o l i d a t i o n 
i s e s p e c i a l l y c r i t i c a l i n l i g h t of the Con-
q r e s s i o n a l l y mandated commitment t o give 
r a i l r o a d s g r e a t e r freedom t o p r i c e w i t h o u t 
r e g u l a t o r y i n t e r f e r e n c e . 

4 9 C.F.R. § 1180 . 1 (a) (emphasis added). 

Second, i t i s undisputed t h a t CSX and NS p a i d f a r more 

f o r C o n r a i l ' s stock than i t was worth on Co n r a i l ' s books, and 

t h a t i f p e r m i t t e d , they w i l l seek t o " w r i t e up" C o n r a i l ' s assets 

by almost t e n b i l l i o n d o l l a r s f o l l o w i n g the a c q u i s i t i o n , t o 

r e f l e c t t h a t purchase p r i c e ; 

T h i r d , i t i s undisputed t h a t such an asset w r i t e - u p 

would be sum.marily r e j e c t e d , at l e a s t f o r ratemaking purposes, i n 

* The former I n t e r s t a t e Commerce Commission expounded 
upon t h i s p o i n t i n i t s UP/CNW d e c i s i o n and s t a t e d t h a t : 

[ E ] e n e f i t s t o the combining c a r r i e r s which 
are the r e s u l t of increased market power, 
such as the a b i l i t y t o increase r a t e s at the 
same or reduced s e r v i c e l e v e l s , are ex c l u 
s i v e l y p r i v a t e b e n e f i t s t h a t d e t r a c t from any 
p u b l i c b e n e f i t s associated w i t h the c o n t r o l 
t r a n s a c t i o n . 

See Finance Docket No. 32133, (Jnion Pacific Corp., Union Pacific 
R.R. Co. and Missouri Pacific R.R. Co. - - Control -- Chicago and 
Nor t.i Western Transp. Co. and Chicago and North Western Ry. Co. 
(unprinted decision served February 21, 1995), at 53 {"UP/CNW"). 
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i n d u s t r i e s regulated by other agencies, including the Federal 

Energy Regulatory Commission ("FERC"). .Such agencies have 

reasoned th a t , as FERC succinctly put i t , "a mere change i n 

ownership should not r e s u l t i n an increase i n the rate charged 

f o r a service i f the basic service rendered i t s e l f remains 

unchanged." Docket Nc. OR79-1-000, Williams Pipe Line Co., 21 

FERC 1161,260 (1982), at 61,635 (emphasis i n o r i g i n a l ) , quoted i n 

p a r t i n Farmers Union Cent. Exch. v. FERC, 734 F.2d 1486, 1528 

n.78 (D.C. Cir. 1984).' 

'An a d d i t i o n a l and compelling reason for r e j e c t i o n of acqui
s i t i o n premiums i s the " f a t a l c i r c u l a r i t y " condemned by the 
Supreme Court i n Federal Power Comm'n v. Hope N a t u r a l Gas Co. , 
320 U.S. 591 (1944). As explained by Professor Kahn, 

As a matter of both economic and regulatory 
p r i n c i p l e , market values simply cannot be 
allowed to a f f e c t regulated prices, since 
that wo.-Id involve the f a t a l c i r c u l a r i t y 
recognized by the Supreme Court 50 years ago: 
i f a company i s allowed to earn a "reason
able" return on whatever price i t pays for an 
asset, that w i l l m t u r n determine the price 
i t IS w i l l i n g to pay, up to the present dis
counted value of the future stream of uncon
strained monopoly p r o f i t s . ... 

As a d i r e c t consequence of t h i s p r i n c i p l e , 
whenever and wherever the net book value of a 
company's stock or assets serves as the basis 
f o r aetermining i t s permissible rates or 
return f o r regulatory purposes, i t i s axiom
a t i c that those book values must be based on 
the o r i g i n a l cost of the assets. To incorpo
rate market-value-based write-ups i n the rate 
base to which the allowable rate of return i s 
applied i n determining a regulated company's 
revenue requirements or entitlements - v;hich 
i n t urn determine i t s allowable prices - i s 
tc introduce a f a t a l c i r c u l a r i t y i n t o the 
process. 

(continued...) 
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Fourth, t h e r e can be no l e g i t i m a t e d i s p u t e t h a t p e r m i t 

t i n g the $9.5+ b i l l i o n asset w r i t e - u p planned by A p p l i c a n t s w i l l 

r a i s e t he 180% j u r i s d i c t i o n a l t h r e s h o l d on Consumers' c a p t i v e 

coal t r a f f i c , and t h a t of other s i m i l a r l y - s i t u a t e d c a p t i v e 

shippers, by a s i g n i f i c a n t amount. A p p l i c a n t s have q u i b b l e d w i t h 

Consumers' c a l c u l a t i o n s i n t h i s regard, but they have been unable 

t o r e f u t e t h a t fundamental f a c t , and i t i s perhaps most t e l l i n g 

t h a t they have s t u d i o u s l y r e f r a i n e d from making a no-increase 

pledge as t o the 180% t h r e s h o l d . 

F i n a l l y , t h e r e i s no d i s p u t e t h a t the v a l u a t i o n of 

C o n r a i l ' s assets f o l l o w i n g the a c q u i s i t i o n -- t h a t i s , whether 

the a c q u i s i t i o n premium w r i t e - u p i s allowed or r e j e c t e d -- w i l l 

have no e f f e c t on the revenues A p p l i c a n t s can earn on the over

whelming preponderance of t h e i r t r a f f i c . Indeed, Consumers 

agrees w i t h A p p l i c a n t s t h a t the o n l y r a t e s t h a t can p o s s i b l y be 

e f f e c t e d by the Board's r u l i n g on t h i s issue are the handful of 

r a t e s on t r a f f i c t h a t meets a l l of the f o l l o w i n g c o n d i t i o n s : 

(a) the t r a f f i c i s not covered by a c o n t r a c t ; 

... continued^ 
CE Comm^ents. V e r i f i e d Statement of A l f r e d E. Kahn and Freder

i c k C. Dunbar y"VS Kahn"), at 16-17. 

A p p l i c a n t s deny t h a t the " f a t a l c i r c u l a r i t y " p r i n c i p l e 
a p p l i e s t o r a i l r o a d s ; we address t h a t issue i n f r a . For present 
purposes, howe^^er, i t i s worth n o t i n g t h a t A p p l i c a n t s o f f e r no 
e x p l a n a t i o n as t o why the fv^illiams p r i n c i p l e -- t h a t a change i n 
ownership cannot j u s t i f y a change i n r a t e s when the s e r v i c e 
I t s e l f remains unchanged -- should not apply t o r a i l r o a d s . 
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(b) the t r a f f i c i s q u a l i t a t i v e l y market dominant (most r a i l 

t r a f f i c , i n c l u d i n g a21 of the t r a f f i c A p p l i c a n t s c l a i m 

they w i l l wean away from t r u c k s or other r a i l r o a d s , i s 

c o m p e t i t i v e ) ; and 

(c) m.ost i m p o r t a n t l y , the maximum reasonable r a t e t h a t the 

Board would p r e s c r i b e under the "stand alone c o s t " 

standard, but f o r the 180% j u r i s d i c t i o n a l t h r e s h o l d , i s 

below the 180% j u r i s d i c t i o n a l t h r e s h o l d t h a t would 

r e s u l t from i n c l u s i o n of A p p l i c a n t s ' proposed asset 

wri t e - u p s i n t h e i r r a t e bases. While Consumers does 

not share A p p l i c a n t s ' view t h a t such cases are aberra

t i o n s , we do agree t h a t they c o n s t i t u t e a v?ry small 

u n i v e r s e . 

Where Consumers most d e f i n i t e l y p a r t s company w i t h 

A p p l i c a n t s , i s on the i m p l i c a t i o n s of the fo r e g o i n g p r o p o s i t i o n s 

f o r th5 Board's u l t i m a t e d e c i s i o n i n t h i s proceeding. We now 

t u r n t o those i m p l i c a t i o n s . 

11 . THE PROPOSED CONRAIL ACQUISITION IS CONTRARY TO THE PUBLIC 
INTEREST LT̂ LESS CONDITIONED ON EXCLUSION OF THE ACQUISITION 
PREMIUM rROM APPLICANTS' RATE BASES FOR REVENUE ADEQUACY AND 
REGULATORY COSTING PURPOSES. 

A. Preface - The Fundamental Purpose of R a i l r o a d Regula
t i o n . 

A u n i f y i n g thread t h a t runs throughout the long h i s t o r y 

of r a i l r o a d r e g u l a t i o n i n the United States has been the need t o 

p r o t e c t rail-deper.de I t shippers against abusive treatment by the 
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r a i l r o a d s t h a t serve them. The I n t e r s t a t e Commerce Commission 

was c r e a t e d as an instrument t o provide such p r o t e c t i o n one 

hundred and eleven years ago;-'" the STB sur v i v e s today as i t s 

successor because Congress recognized t h a t the need f o r such 

p r o t e c t i o n has not disappeared completely.'^ 

To be sure, most r a i l t r a f f i c today i s s u b j e c t t o 

in t e r m o d a l c o m p e t i t i o n t o some degree, and the scope of r e q u i r e d 

r e g u l a t o r y p r o t e c t i o n has been correspondingly scaled back. 

However, f o r t h a t residuum of t r a f f i c t h a t remains rai1-dependent 

and r e l a t i v e l y p r i c e - i n e l a s t i c , such as u n i t t r a i n coal t r a f f i c , 

the need f o r r e g u l a t i o n p e r s i s t s , and j u s t i f i e s the Board's 

continued e x i s t e n c e . ̂"̂  

T his commion th r e a d of shipper p r o t e c t i o n f i n d s cogent 

expr e s s i o n m the N a t i o n a l R a i l T r a n s p o r t a t i o n P o l i c y t h a t 

Congress ordained as a fundamental guide f o r a l l of the Board's 

d e l i b e r a t i o n s , i n c l u d i n g r a i l r o a d mergers (see UP/CNW, supra at 

53-54, c i t i n g , N o r f o l k Southern Corp. - Con t ro l - N o r f o l k & W. 

Ry. Co. , 366 I.C.C. 171, 190 (1982)). S p e c i f i c a l l y , the R a i l 

T r a n s p o r t a t i o n P o l i c y admonishes the Board i n t e r a l i a --

(6) t o m a i n t a i n reasonable r a t e s where t h e r e i s an 
absence of e f f e c t i v e c o m p e t i t i o n . . . ; [and] 

• 1 I . L . Sharfman, The I n t e r s t a t e Commerce Commission, at 
14-19 (1931); S. Rep. No. 104-176, at 2 (1995). 

'•'141 Cong. Rec. S19074-S10975 ( d a i l y ed. December 21, 1995) 
(statements of Sen. H o l l i n g s , Exon, and P r e s s l e r ) ; S. Rep. No. 
104-176, a t 6-8 (1995); H.R. Conf. Rep. No. 104-422, a t 4 (1985) 

'̂S. Rep. No. 104-176, at 7, 18 (1995). 
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(12) t o p r o h i b i t p r e d a t o r y p r i c i n g and p a c t i c e s , t o 
avoi d undue co n c e n t r a t i o n s of market power, and 
p r o h i b i t u n l a w f u l d i s c r i m i n a t i o n . 

49 U.S.C. §§ 10101(6), (12) (emphasis added). 

As we s h a l l see, these s h i p p e r - p r o t e c t i o n p r i n c i p l e s 

are of p a r t i c u l a r relevance t o the a c q u i s i t i o n premium issue. 

B. Acceptance of the A c q u i s i t i o n Premium Write-Up Would 
Sanction Unreasonable Coal Rates. I n V i o l a t i o n of the 
Board's Coal Rate Guidelines. 

As noted above, the A p p l i c a n t s ' proposed w r i t e - u p of 

C o n r a i l ' s assets t o r e f l e c t the a c q u i s i t i o n premium would have 

one c l e a r r e g u l a t o r y e f f e c t , and one e f f e c t o n l y : i t would 

prevent the Board from p r e s c r i b i n g maximium r a t e s at the l e v e l 

d i c t a t e d by i t s Stand-Alone-Cost maximum coal r a t e standard, on a 

han d f u l of c a p t i v e coal movements, where the 180% j u r i s d i c t i o n a l 

t h r e s h o l d would now exceed the SAC maximum r a t e l e v e l . (Consum

ers of course f e a r s t h a t i t s Campbell p l a n t ' s coal t r a f f i c on CSX 

would f a l l i n t o t h a t s e l e c t category.) 

This i s important. The N a t i o n a l R a i l T r a n s p o r t a t i o n 

P o l i c y includes a number of goals, m a d d i t i o n t o r a t e p r o t e c t i o n 

f o r c a p t i v e shippers (though a l l r e l a t e , d i r e c t l y or i n d i r e c t l y , 

t o the p u b l i c i n t e r e s t i n a st r o n g r a i l system f o r the b e n e f i t of 

s h i p p e r s ) . But the a c q u i s i t i o n premium issue, n o t w i t h s t a n d i n g 

the A p p l i c a n t s ' h i s t r i o n i c s , i n v o l v e s none of those o t h e r goals. 

Tn p a r t i c u l a r , the a c q u i s i t i o n premium issue does not i m p l i c a t e 

the p o l i c y t h a t f a v o r s " a l l o w i n g r a i l c a r r i e r s t o earn adequate 

revenues" (§ 10101(3)), becavise i t w i l l have no e f f e c t at a l l on 
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the A p p l i c a n t s ' ratemaking f l e x i b i l i t y , or marketing d i s c r e t i o n , 

or any ot h e r aspect of t h e i r businesses -- except on t h a t narrow 

category of r a t e s f o r which the Board, through i t s adoption of 

the Coal Rate Guidelines.-' has already determined t h a t revenue 

adequacy o b j e c t i v e s must give way t o the p r o t e c t i o n of c a p t i v e 

shippers from unree ̂ -enable r a t e s . 

I n s h o r t , determinations of the p u b l i c i n t e r e s t i n 

major mergers t y p i c a l l y i n v o l v e the balancing of many com.peting 

p u b l i c i n t e r e s t c o n s i d e r a t i o n s . Not so w i t h respect t o the 

a c q u i s i t i o n premium issue, however. On t h a t issue, the o n l y 

impact -- and t h e r e f o r e the only p u b l i c i n t e r e s t f a c t o r t o be 

considered -- i s i t s impact on the maximum reasonable r a t e s t h a t 

a handful of c a p t i v e shippers must pay. 

The patent u n f a i r n e s s of a l l o w i n g A p p l i c a n t s t o r a i s e 

the j u r i s d i c t i o n a l t h r e s h o l d f o r Consumers' u n i t t r a i n coal 

r a t e s , through the simple device of w r i t i n g up C o n r a i l ' s assets 

on t h e i r books, i s h i g h l i g h t e d by the f a c t t h a t Consumers w i l l 

r e c e i v e none of the " b e n e f i t s " claimed t o be the products of t h i s 

t r a n s a c t i o n . As such. Consumers i s being asked t o help s u b s i d i z e 

NS' and CSX's takeover of Co n r a i l f o r the b e n e f i t of p a r t i e s 

o t h e r than Co.nsumers. 

C l e a r l y r e c o g n i z i n g the force of Consumers' cross-

s u b s i d i z a t i o n complaint. A p p l i c a n t s go t o great lengths t o shore 

up t h e i r c l a i m t h a t Consumers w i l l indeed r e c e i v e b e n e f i t s from 

•'Coal Rate G u i d e l i n e s , Nat ionwide , 1 I.C.C.2d 520 (1985), 
a f f ' d sub nom. C o n s o l i d a t e d R a i l Corp. v. U n i t e d S ta tes 812 F 2d 
1444 (3d C i r . 1987). 
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the a c q u i s i t i o n . I n p a r t i c u l a r , they c l a i m t h a t Consumers w i l l 

b e n e f i t from improved single-system t r a n s p o r t a t i o n of coal from 

the form.er Monongahela Railway ("MGA") t o Consumers' c a p t i v e 

Campbell p l a n t , v i a CSX, and c o m p e t i t i v e r a i l s e r v i c e from MGA 

o r i g i n s t o Consumers' other c o a l - f i r e d s t a t i o n s . Consumers' 

witness G a r r i t y -- the mian who has been r e s p o n s i b l e f o r p l a n n i n g 

and o p t i m i z i n g Consumers' f o s s i l f u e l s u p p l i e s f o r a l l of i t s 

c o a l - f i r e d g e n e r a t i n g s t a t i o n s , and who explained c l e a r l y and 

u n e q u i v o c a l l y t h a t MGA coals can p l a y no meaningful r o l e f o r 

Consumers due t o a i r q u a l i t y and f a c i l i t y design c o n s t r a i n t s --

i s "m e r r o r , " i n s i s t s A p p l i c a n t s ' witness Sansom, and h i s 

"testim.ony must be r e j e c t e d . " ( A p p l i c a n t s ' R e b u t t a l . RVS Sansom. 

at 37-38.) 

The procedures e s t a b l i s h e d f o r t h i s proceeding preclude 

Consumers' witness G a r r i t y from responding t o witness Sansom. 

Even w i t h o u t such an e v i d e n t i a r y response, however, i t i s c l e a r 

t h a t i t IS witness Sansom who has played f a s t and loose w i t h the 

f a c t s -- not Mr. G a r r i t y . 

-''Note f o r example witness Sansom's b o l d a s s e r t i o n , oii page 
34, t h a t "Consumers gets three b e n e f i t s from the T r a n s a c t i o n . " 
This i s , at best, disingen..ous; upon c l o s e r examination i t t'urns 
out t h a t the f i r s t and second " b e n e f i t s " are simply r e t e n t i o n s of 
the s t a t u s quo; they are no more " b e n e f i t s from the t r a n s a c t i o n " 
than any o t h e r circumstance t h a t i s l e f t unchanged. I n o t h e r 
words. Dr. Sansom could w i t h equal accuracy -- and i r r e l e v a n c e --
have claimed t h a t "Consumers gets a f o u r t h b e n e f i t from the 
T r a n s a c t i o n : i t gets t o r e t a i n ownership of i t s g e n e r a t i n g 
p l a n t s . " 

Dr. Sansom's claimed t h i r d b e n e f i t from the t r a n s a c t i o n i s 
CSX access t o MGA coals (by which he a p p a r e n t l y means second 
c a r r i e r access, since C o n r a i l a l r e a d y had such access). But as 

(continued...) 
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Perhaps the m.ost b l a t a n t of Dr. Sansom's misstatements 

i s h i s a s s e r t i o n , et page 37, t h a t Consumers could indeed use 

s u b s t a n t i a l volumes of MGA coal at i t s Weadock U n i t s 7 and 8 (and 

by e x t e n s i o n , at i t s o t h ^ r b l e n d i n g u n i t s ) w i t h o u t v i o l a t i n g 

a p p l i c a b l e Michigan a i r q u a l i t y r e s t r i c t i o n s . This a s s e r t i o n , 

which i s the primary basis f o r h i s c l a i m t h a t Consumers w i l l 

b e n e f i t from the proposed t w o - c a r r i e r access t o the MGA (and t h a t 

the c o n t r a r y testimony of Consumers' witness G a r r i t y should be 

d i s r e g a r d e d ) , r e s t s e n t i r e l y on a fundamental a r i t h m e t i c e r r o r i n 

Dr. Sansom,'s "blending" c a l c u l a t i o n s , to w i t , h i s mistaken 

averaging of the blended coals' r e s p e c t i v e SO, l e v e l s on the 

basis o .̂ t h e i r r e l a t i v e weights r a t h e r than t h e i r r e l a t i v e 

c o n t r i b u t ion=; t o t o t a l Btu's. Had he p r o p e r l y weighted each 

coa l ' s SO; output on the basis of i t s share of output Btu's, he 

would have seen t h a t h i s proposed blend of 60% MGA coal and 40% 

PRB coal would produce 1.747 l b s . of SO.- per m i l l i o n Btu's --

w e l l above the 1.67 l b . maximum p e r m i t t e d under Michigan a i r 

q u a l i t y c o n t r o l s , j u s t as witness G a r r i t y had said.'-

- • ' ( . . . cent ir.ued) 
e x p l a i n e d i n Consumers' Comments and i n the t e x t above, t h a t i s a 
meaningless b e n e f i t because MGA coals cannot p l a y a meaningful 
r o l e i n Consum.ers' f u e l o p t i o n s . So Dr. Sansom's t o u t e d t h r e e 
b e n e f i t s red-cce t o zero. 

" I f Dr. Sansom's e r r o r i s not apparent on i t s face, i t i s 
r e a d i l y shown by c a l c u l a t i n g t o t a l Btu's and t o t a l SO; produced 
fromi h i s h y p o t h e t i c a l coal blend. Thus, assum.e we blend 400 l b s . 
of PRB coal w i t h 600 l b s . of MGA coal t o produce 1000 l b s . of 
"Dr. Sansom's Blend." That batch of coal w i l l y i e l d t o t a l Btu's 
and SÔ  c a l c u l a t e d as f o l l o w s : 

Heating Value: 
(continued...) 
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* * * * 

Cons'Limers r e s p e c t f u l l y submits t h a t when the Board 

considers the a c q u i s i t i o n premium issue f o r what i t r e a l l y i s , 

and the narrow e f f e c t i t r e a l l y w i l l have i n the context of t h i s 

t r a n s a c t i o n , the Board must conclude t h a t the a c q u i s i t i o n premium 

should be excluded from the A p p l i c a n t s ' r a t e bases f o r r e g u l a t o r y 

c o s t i n g purposes."^ 

( . . . continued) 

MGA: 600 l b s x 13,200 B t u ' s / l b . 

PRB: 400 l b s x 8,800 B t u ' s / l b . 

T o t a l : 1,000 l b s 

= 7,920,000 Btu'S 

= 3,520,000 Btu's, 

. 11,440,000 Btu's, 

S u l f u r : 

MGA: 

PRB: 

T o t a l 

7,920,000 Btu's x 2.14 Ibs./MMBtu = 7.92 x 2.14 
= 16.9488 l b s , 

3,520,000 Btu's x .863 lbs./^MBtu = 3.52 x .863 
= 3.03776 l b s , 

16.9488 + 3.0378 = 19.9866 l b s . of SO,. 

19.9866 l b s 
1.74 7 Ibs./MMBtu of SO, from Dr. Sans-

11.44 MMBtu's 

om's Blend, exceeding the Michigan l i m i t of 1.67. 

The same e r r o r i n v a l i d a t e s Dr. Sansom's ot h e r b l e n d i n g 

c a l c u l a t i o n s . 

'•̂ The same c o n c l u s i o n holds t r u e f o r revenue adequacy d e t e r 
m i n a t i o n s , inasmuch as such d e t e r m i n a t i o n s , l i k e j u r i s d i c t i o n a l 
t h r e s h o l d d e t e r m i n a t i o n s , can a f f e c t o n l y t h a t small p o r t i o n of 
r a i l r o a d t r a f f i c t h a t remains s u b j e c t t o STB maximum r a t e j u r i s 
d i c t i o n . 
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C. None of the A p p l i c a n t s ' Arguments Can J u s t i f y I n c l u s i o n 
of the A c q u i s i t i o n Premium i n Th e i r Rate Bases f o r 
Revenue Adequacy or Regulatory Costing Purposes. 

The A p p l i c a n t s argue at great l e n g t h t h a t the Board not 

only may, but must l e t them w r i t e up C o n r a i l ' s assets f o r r e g u l a 

t o r y purposes f o l l o w i n g the a c q u i s i t i o n . This i s r e q u i r e d , they 

contend, by a p p l i c a b l e Board accounting r u l e s ( i n c l u d i n g the 

R a i l r o a d Accounting P r i n c i p l e s Board's " a u t h o r i t a t i v e recommenda

t i o n s " ) ( A p p l i c a n t s ' R e b u t t a l , App. A, at 6-7); by ICC and STB 

precedents ( I d . at 8-9); and by the need t o l e t A p p l i c a n t s earn 

adequate revenues ( I d . at 10-15). Contrary a u t h o r i t y before 

o t h e r agencies i s i r r e l e v a n t , they i n s i s t , because r a i l r o a d s are 

d i f f e r e n t from other r e g u l a t e d i n d u s t r i e s : they operate p r i m a r i 

l y i n c o m p e t i t i v e markets and are not guaranteed any p a r t i c u l a r 

r a t e of r e t u r n on t h e i r assets. 

As f o r harm t o c a p t i v e shippers, "not t o worry". 

A p p l i c a n t s assure us: few i f any ra t e s w i l l a c t u a l l y be a f f e c t e d 

by the premium., anyway. ( I d . at 23-27.) 

F i n a l l y , A p p l i c a n t s i n s i s t , i f a "change" i n " e x i s t i n g 

precedent" regarding i n c l u s i o n of the a c q u i s i t i o n premium i s t o 

be made, i t should be made i n a rulemaking and not i n an i n d i v i d 

ual case. I t would be u n f a i r , they m a i n t a i n , f o r the Board t o 

e s t a b l i s h a new e x c l u s i o n r u l e a p p l i c a b l e o n l y t o A p p l i c a n t s , and 

t o do so .after they have already purchased C o n r a i l ' s stock i n 

r e l i a n c e on t h e i r r i g h t t o i n c l u d e the f u l l p r i c e i n t h e i r r a t e 

bases. ( I d . at 17-18.) 
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None of these arguments can w i t h s t a n d a n a l y s i s . Taking 

them m reverse order, 

(1) Rulemaking vs. A d j u d i c a t i o n . As discussed i n f r a , 

e x c l u s i o n of the C o n r a i l asset w r i t e - u p f o r r e g u l a t o r y c o s t i n g 

purposes w i l l not i n f a c t c o n s t i t u t e a change i n any c l e a r l y -

d e f i n e d past p o l i c y , f o r the simple reason t h a t t h e r e is_ no 

c l e a r l y - d e f i n e d STB or ICC p o l i c y on the u l t i m a t e issue. Even i f 

e x c l u s i o n of the w r i t e - u p were a change, however, th e r e i s no 

r u l e of law t h a t r e q u i r e s such p o l i c y changes t o be made o n l y i n 

rulemakings and not i n i n d i v i d u a l a d j u d i c a t i o n s . See, e.g., 

A t c h i s o n , Topeka & Santa Fe Ry. v . W i c h i t a B. o f Trade, 412 U.S. 

800, 809 (1973). To tne c o n t r a r y , a l l t h a t i s r e q u i r e d , i n 

e i t h e r c o n t e x t , i s t h a t the Board a r t i c u l a t e a reasoned basis f o r 

i t s d e c i s i o n -- and a reasoned basis f o r d e p a r t i n g from i t s p r i o r 

p o s i t i o n s , i f t h a t i s what i t i s doing. ( I d . ) ' ' Consumers sub-

mdts t h a t the enormous s i z e and consequent impact of the C o n r a i l 

a c q u i s i t i o n premium, which makes t h i s case u n l i k e any t h a t has 

come before -- coupled w i t h the f a c t t h a t the issue has been 

squarely and f o r c e f u l l y presented by the p a r t i e s -- i s ample 

' Nor, m t h i s c o n t e x t , i s there any m e r i t t o A p p l i c a n t s ' 
i m p l i e d " d e t r i m e n t a l r e l i a n c e " argument. I t ' • . ' i l l be r e c a l l e d 
t h a t the a c q u i s i t i o n premium issue was f o r c e f u l l y r a i s e d by 
shipper groups i n the s p r i n g of 1997, before A p p l i c a n t s had 
completed t h e i r merger agreements, and w e l l before NS and CSX 
e l e c t e d t o consummate t h e i r tender o f f e r s and purchase C o n r a i l ' s 
stock f o r $115 a s.hare. P l a i n l y , A p p l i c a n t s went forward w i t h 
t h a t purchase w i t h t h e i r eyes open, having made a c a l c u l a t e d 
d e c i s i o n t o take the r i s k t h a t the Board might u l t i m a t e l y r u l e 
a g ainst them on the asset w r i t e - u p issue. 
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j u s t i f i c a t i o n f o r the Board's r e j e c t i o n of the asset w r i t e - u p i n 

t h i s case, r a t h e r than i n a separate rulemaking proceeding. 

(2) Paucity of A f f e c t e d Shippers. A p p l i c a n t s argue at some 

lengch t h a t opponents of the asset w r i t e - u p o v e r s t a t e the impor

tance of the issue -- t h a t opponents' c a l c u l a t i o n s of the w r i t e -

up's impact on j u r i s d i c t i o n a l t h r e s h o l d c a l c u l a t i o n s ignore 

revenue improvements and cost savings from the merger, and t h a t 

few i f any shippers w i l l a c t u a l l y see any impact i n t h e i r maximum 

r a t e s as a r e s u l t of the w r i t e - u p . Therefore, A p p l i c a n t s seem t o 

be arguing, the problem, i s not s i g n i f i c a n t enough t o r e q u i r e 

Board a c t i o n . 

I n f a c t the small s i z e of the ship p e r group a f f e c t e d by 

the asset w r i t e - u p issue i s a reason f o r g r a n t i n g r e l i e f , not f o r 

w i t h h o l d i n g i t . This i s so because, as e x p l a i n e d supra, a f f o r d 

i n g t h i s small c l a s s of shippers the p r o t e c t i o n they (we) seek 

w i l l have no d i s c e r n a b l e imnact on the A p p l i c a n t s ' f i n a n c i a l 

h e a l t h , or on t h e i r a b i l i t y t o enjoy the b e n e f i t s of t h e i r 

t r a n s a c t i o n . Stated d i f f e r e n t l y , the Board can p r o t e c t c a p t i v e 

shippers' access t o maximum r a t e p r o t e c t i o n w i t h o u t eroding any 

of the perceived p u b l i c b e n e f i t s of the proposed t r a n s a c t i o n . 

This i s a r a r e " f r e e b i e " f o r the Board: f o r once, no ba l a n c i n g 

of competing i n t e r e s t s i s r e q u i r e d . 

However, A p p l i c a n t s ' arguments r e g a r d i n g Consumers' 

f a i l ' a r e t o consider merger-created revenue improvements and cost 

savings cannot be allowed t o pass w i t h c a t a b r i e f r e j o i n d e r . 

A p p l i c a n t s argue t h a t the f i n a n c i a l underpinnings of the C o r r a i l 
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a c q u i s i t i o n are the enorm.ous revenue increases they a n t i c i p a t e 

r e c e i v i n g from the d i v e r s i o n of t r u c k t r a f f i c t o intermodal r a i l 

s e r v i c e as a r e s u l t of the merger, t o g e t h e r w i t h cost savings 

from c o n s o l i d a t i o n s and e l i m i n a t i o n of d u p l i c a t e f u n c t i o n s , e t c . 

These f r u i t s of the m.erger w i l l cover the cost of the a c q u i s i t i o n 

premium,, they m a i n t a i n , and obvi a t e any need t o increase r a t e s on 

c a p t i v e t r a f f i c . More t o the p o i n t , they argue t h a t Consumers' 

witness Crowley, by i g n o r i n g these revenue improvements and cost 

savings, has g r e a t l y o v e r s t a t e d the a c q u i s i t i o n premium's impact 

on v a r i a b l e costs -- and hence on the j u r i s d i c t i o n a l t h r e s h 

old.'^ 

Consumers, l i k e most of the shipper community, i s 

extremely s k e p t i c a l about the A p p l i c a n t s ' chances of a c t u a l l y 

seeing the revenue increases they so b l i t h e l y p r e d i c t . We wish 

them w e l l , of course; i f t h e i r p r e d i c t i o n s are borne out i t w i l l 

-"Applicants' r e b u t t a l witness Whitehurst ("RVS Whitehurst") 
c l a i m s , w i t h o u t q u a n t i f i c a t i o n , t h a t p r o j e c t e d revenue increases 
and a n t i c i p a t e d merger-related cost savings would indeed a f f e c t 
A p p l i c a n t s ' v a r i a b l e costs. Revenue increases (or more accurate
l y , the t r a f f i c increases t h a t produce them) would " a f f e c t both 
URCS v a r i a b i l i t y percents and r e s u l t i n g URCS u n i t c o s t s , " he 
argues ( I d . at 31), whereas p r o j e c t e d r e d u c t i o n s i n o p e r a t i n g 
expenses would s i m i l a r l y t r a n s l a t e i n t o reduced URCS v a r i a b l e 
costs . 

Mr. Whitehurst's arguments are w i t h o u t m e r i t . Volume 
increases w i l l by d e f i n i t i o n be deemed t o a f f e c t t o t a l v a r i a b l e 
costs, but not u n i t v a r i a b l e costs, since the URCS cost f u n c t i o n s 
are l i n e a r . S i m i l a r l y , the o p e r a t i n g cost savings w i l l apparent
l y come p r i m . a r i l y from a r e d u c t i o n m s w i t c h i n g o p e r a t i o n s , e t c . , 
t h a t have e s s e n t i a l l y no bearing on the v a r i a b l e costs of u n i t 
t r a m c o a l m.ovements. The impact of such cost savings on the 
t r a f f i c a c t u a l l y i n v o l v e d may be s i g n i f i c a n t , but there i s 
u n l i k e l y t o be any r i p p l e e f f e c t on the perceived v a r i a b l e costs 
of o t h e r , u n a f f e c t e d t r a f f i c , such as u n i t t r a i n o p e r a t i o n s . 



Page 11 

f o u r t h , t h e r e can be no l e g i t i m a t e d i s p u t e t h a t p e r m i t 

t i n g the $9.5+ b i l l i o n asset w r i t e - u p planned by A p p l i c a n t s w i l l 

r a i s e t he 180% ] u r i s d i c t i o r i a l t h r e s h o l d on Consumers' c a p t i v e 

coal t r a f f i c , and t h a t of other s i m i l a r l y - s i t u a t e d c a p t i v e 

s hippers, by a s i g n i f i c a n t amount. A p p l i c a n t s have q u i b b l e d w i t h 

Consumers' c a l c u l a t i o n s i n t h i s regard, but they have been unable 

t o r e f u t e t h a t fundamental f a c t , and i t i s perhaps most t e l l i n g 

t h a t they have s t u J i o u s l y r e f r a i n e d from making a no-increase 

pledge as t o the 180% t h r e s h o l d . 

F i n a l l y , t h e r e i s no dispute t h a t the v a l u a t i o n of 

C o n r a i l ' s assets f o l l o w i n g the a c q u i s i t i o n -- t h a t i s , whether 

the a c q u i s i t i o n premium w r i t e - u p i s allowed or r e j e c t e d -- w i l l 

have no e f f e c t on the reveii.-.cs A p p l i c a n t s can earn on the over

whelming preponderance of t h e i r t r a f f i c . Indeed, Consumers 

agrees w i t h A p p l i c a n t s t h a t the only r a t e s t h a t can p o s s i b l y be 

a f f e c t e d by thie Board's r u l i n g on t h i s issue are the handful of 

r a t e s on t r a f f i c t h a t meets a l l of the f o l l o w i n g c o n d i t i c n s : 

(a) the t r a f f i c i s not covered by a c o n t r a c t ; 

• ( . . .continued) 
See CE Com.ments, V e r i f i e d Statement of A l f r e d E. Kahn and Freder
i c k C. Dunbar ("VS Kahn"), at 16-17. 

A p p l i c a n t s deny t h a t the " f a t a l c i r c u l a r i t y " p r i n c i p l e 
a p p l i e s t o r a i l r o a d s ; we address t h a t issue i n f r a . For present 
purposes, however, i t i s worth n o t i n g t h a t A p p l i c a n t s o f f e r no 
e x p l a n a t i o n as t o why the W i l l i a m s p r i n c i p l e -- t h a t a change i n 
ownership cannot j u s t i f y a change i n r a t e s when the s e r v i c e 
i t s e l f remains unchanged -- should not apply t o r a i l r o a d s . 
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(b) the t r a f f i c i s q u a l i t a t i v e l y market dominant (most r a i l 

t r a f f i c , i n c l u d i n g a l l of the t r a f f i c A p p l i c a - i t s c l a i m 

they w i l l wean away from t r u c k s or other r a i l r o a d s , i s 

c o m p e t i t i v e ) ; and 

(c) most i m p o r t a n t l y , the maximum reasonable r a t e t h a t the 

Board would p r e s c r i b e under the "stand alone c o s t " 

standard, hut f o r the 180% j u r i s d i c t i o n a l t h r e s h o l d , i s 

below the 180% j u r i s d i c t i o n a l t h r e s h o l d t h a t would 

r e s u l t from i n c l u s i o n of A p p l i c a n t s ' proposed asset 

w r i t e - u p s j.n t h e i r r a t e bases. While Consumers does 

not share A p p l i c a n t s ' view t h a t such cases are aberra

t i o n s , we do agree t h a t they c o n s t i t u t e a very small 

u n i v e r s e . 

Where Consumers most d e f i n i t e l y p a r t s company w i t h 

A p p l i c a n t s , i s on the i m p l i c a t i o n s of the f o r e g o i n g p r o p o s i t i o n s 

f o r the Board's u l t i m a t e d e c i s i o n i n t h i s proceeding. We now 

t u r n t o those i m p l i c a t i o n s . 

I I . THE PROPOSED CONRAIL ACQUISITION IS CONTRARY TO THE PUBLIC 
INTEREST UI'JLESS CONDITIONED ON EXCLUSION OF THE ACQUISITION 
PREMIUM FROM APPLICANTS' RATE BASES FOR REVENUE ADEQUACY AND 
REGULATORY COSTING PURPOSES. 

A. Preface - The Fundamental Purpose of R a i l r o a d Regula
t i o n . 

A u n i f y i n g thread t h a t runs throughout the long h i s t o r y 

of r a i l r o a d r e g u l a t i o n i n the United States has been the need t o 

p r o t e c t r a il-dependent shippers against abusive treatment by the 
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r a i l r o a d s t h a t serve them. The I n t e r s t a t e Commerce Commission 

was cr e a t e d as an instruiuent t o provide such p r o t e c t i o n one 

hundred and eleven years ago;'^ the STB survives today as i t s 

successor because Congress recognized t h a t the need f o r such 

p r o t e c t i o n has not disappeared completely.'^ 

To be sure, most r a i l t r a f f i c today i s s u b j e c t t o 

in t e r m o d a l c o m p e t i t i o n t o some degree, and the scope of r e q u i r e d 

r e g u l a t o r y p r o t e c t i o n has been correspondingly scaled back. 

However, f o r t h a t residuum of t r a f f i c t h a t remains r a i l - d e p e n d e n t 

and r e l a t i v e l y p r i c e - i n e l a s t i c , such as u n i t t r a i n c o al t r a f f i c , 

t h e need f o r r e g u l a t i o n p e r s i s t s , and j u s t i f i e s the Board's 

con t i n u e d existence.'^ 

This common thread of shipper p r o t e c t i o n f i n d s cogent 

ex p r e s s i o n i n the N a t i o n a l R a i l T r a n s p o r t a t i o n P o l i c y t h a t 

Congress ordained as a fundamental guide f o r a l l of the Board's 

d e l i b e r a t i o n s , i n c l u d i n g r a i l r o a d mergers (see UP/CNW, supra at 

53-54, c i t i n g , N o r f o l k Southern Corp. - Control - N o r f o l k & W. 

Ry. Co. , 366 I.C.C. 171, 190 (1982)). S p e c i f i c a l l y , the R a i l 

T r a n s p o r t a t i o n P o l i c y admonishes the Board i n t e r a l i a --

(6) t o m a i n t a i i reasonable r a t e s where t h e r e i s an 
absence of e f f e c t i v e c o m p e t i t i o n . . . ; [and] 

1 I.L. Sharfm.an, The I n t e r s t a t e Commerce Commission, a t 
14-19 (1931); S. Rep. No. 104-176, at 2 (1995). 

••141 Con9. i?ec. S19074-S10975 ( d a i l y ed. December 21, 1995) 
(statements of Sen. H o l l i n g s , Exon, and P r e s s l e r ) ; S. Rep. No. 
104-176, at 6-8 (1995); H.R. Conf. Rep. No. 104-422, at 4 (1985). 

•'S. Rep. No. 104-176, at 7, 18 (1995). 
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(12) t o p r o h i b i t p r e d a t o r y p r i c i n g and p r a c t i c e s , t o 
avoid undue co n c e n t r a t i o n s of market power, and 
p r o h i b i t u n l a w f u l d i s c r i m i n a t i o n . 

49 U.S.C. §§ 10101(6), (12) (emphasis added). 

As we s h a l l see, these s h i p p e r - p r o t e c t i o n p r i n c i p l e s 

are of p a r t i c u l a r relevance t o the a c q u i s i t i o n premium issue. 

B• Acceptance of the A c q u i s i t i o n Premium Write-Up Would 
Sanction Unreasonable Coal Rates, I n V i o l a t i o n of the 
Board's Coal Rate Guidelines. 

As noted above, the A p p l i c a n t s ' proposed w r i t e - u p of 

C o n r a i l ' s assets t o r e f l e c t the a c q u i s i t i o n premium would have 

one c l e a r r e g u l a t o r y e f f e c t , and one e f f e c t o n l y : i t would 

prevent the Board from p r e s c r i b i n g maximum r a t e s at the l e v e l 

d i c t a t e d by i t s Stand-Alone-Cost maximum coal r a t e standard, on a 

han d f u l of c a p t i v e coal movements, where the 180% j u r i s d i c t i o n a l 

t h r e s h o l d would now exceed the SAC maximum r a t e l e v e l . (Consum

ers of course f e a r s t h a t i t s Campbell p l a n t ' s coal t r a f f i c on CSX 

would f a l l i n t o t h a t s e l e c t category.) 

This i s im p o r t a n t . The N a t i o n a l R a i l T r a n s p o r t a t i o n 

P o l i c y i n c l u d e s a number of goals, i n ad'^ition t o r a t e p r o t e c t i o n 

f o r c a p t i v e shippers (though a l l r e l a t e , d i r e c t l y or i n d i r e c t l y , 

t o the p u b l i c i n t e r e s t i n a s t r o n g r a i l system f o r the b e n e f i t of 

s h i p p e r s ) . But the a c q u i s i t i o n premium issue, n o t w i t h s t a n d i n g 

the A p p l i c a n t s ' h i s t r i o n i c s , i n v o l v e s none of those o t h e r goals. 

I n p a r t i c u l a r , the a c q u i s i t i o n premium issue does not i m p l i c a t e 

the p o l i c y t h a t f a v o r s " a l l o w i n g r a i l c a r r i e r s t o earn adequate 

revenues" (§ 10101(3)), because i t w i l l have no e f f e c t a t a l l on 
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the Applicants' ratemaking f l e x i b i l i t y , or marketing d i s c r e t i o n , 

or any other aspect of t h e i r businesses -- except on that narrow 

category of rates for which the Board, through i t s adoption of 

the Coal Rate Guidelines,-' has already determined that revenue 

adequacy objectives must give way to the p r o t e c t i o n of captive 

shippers from unreasonable rates. 

In short, determinations of the public i n t e r e s t i n 

major mergers t y p i c a l l y involve the balancing of many competing 

public i n t e r e s t considerations. Not so with respect to the 

a c q u i s i t i o n premium issue, however. On that issue, the only 

impact -- and therefore the only public i n t e r e s t f a c t o r to be 

considered -- i s i t s impact on the maximum reasonable rates that 

a handful of captive shippers must pay. 

The patent unfairness of allo'wing Applicants to raise 

the j u r i s d i c t i o n a l threshold for Consumers' u n i t t r a i n coal 

rates, through the simple device of w r i t i n g up Conrail's assets 

on t h e i r books, i s highlighted by the fact that Consumers w i l l 

receive none of the "benefits" claimed to be the products of t h i s 

transaction. As such. Consumers i s being asked to help subsidize 

NS' and CSX's takeover of Conrail for tne benefit of part i e s 

other than Consumers. 

Clearly recognizing the force of Consumers' cross-

subsidization complaint. Applicants go to great lengths to shore 

up t h e i r claim that Consumers w i l l indeed receive benefits fromi 

•'Coal Rate G u i d e l i n e s , Na t ionwide , 1 I.C.C.2d 520 (1985), 
a f f ' d sub nom. Consolidated Ra i l Corp. v. United States, 812 F.2d 
1444 (3d Cir. 1987). 
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che a c q u i s i t i o n . I n p a n i c u l a j . , they c l a i m t h a t Consumers w i l l 

b e n e f i t from improved s i n g l e - s y t ".em t r a n s p o r t a t i o n of coal from, 

the former Monongahela Railway ("MGA") t o Consumers' c a p t i v e 

Campbell p l a n t , v i a CSX, and c o m p e t i t i v e r a i l s e r v i c e from MGA 

o r i g i n s t o Consumers' o t h e r c o a l - f i r e d s t a t i o n s . Consumers' 

witness G a r r i t y -- the man who has bee!n r e s p o n s i b l e f o r p l a n n i n g 

and o p t i m i z i n g Consumers' f o s s i l f u e l s u p p l i e s f o r a l l of i t s 

c o a l - f i r e d g e n e r a t i n g s t a t i o n s , and who explained c l e a r l y and 

u n e a u i v o c a l l y t h a t MGA coals can play no meaningful r o l e f o r 

Consumers due t o a i r q u a l i t y and f a c i l i t y design c o n s t r a i n t s --

i s " i n e r r o r , " i n s i s t s A p p l i c a n t s ' witness Sansom, and h i s 

"testimony must be r e j e c t e d . " ( A p p l i c a n t s ' R e b u t t a l , RVS San.̂ :om, 

at 37-38.) 

Th^ procedures e s t a b l i s h e d f o r t h i s proceeding preclude 

Consum.ers' witness G a r r i t y from responding t o witness Sansom. 

Even w i t h o u t such an e v i d e n t i a r y response, however, i t i s c l e a r 

t h a t i t IS witness Sansom who has played f a s t and loose w i t h the 

f a c t s -- not Mr. Garrity.''' 

'Note f o r example witness Sansom's b o l d a s s e r t i o n , on page 
34, t h a t "Consumers gets three b e n e f i t s from the T r a n s a c t i o n . " 
This IS, at best, disingenuous; upon c l o s e r examination i t t u r n s 
out t h a t the f i r s t and second " b e n e f i t s " are simply r e t e n t i o n s of 
the s t a t u s quo; t hey are no more " b e n e f i t s from the t r a n s a c t i o n " 
than any o t h e r circumstance t h a t i s l e f t unchanged. I n o t h e r 
vrards. Dr. Sansom co u l d w i t h equal accuracy -- and i r r e l e v a n c e --
have claimed t h a t "Consumers gets a f o u r t h b e n e f i t from the 
T r a n s a c t i o n : i t gets t o r e t a i n ownership of i t s g e n e r a t i n g 
p l a n t s . " 

Dr. Sansom's claimed t h i r d b e n e f i t from the t r a n s a c t i o n i s 
CSX access t o MGA coals (by which he a p p a r e n t l y means second 
c a r r i e r access, since C o n r a i l already had such access). But as 

(continued...) 
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Perhaps the most b l a t a n t of Dr. Sansom's misstatements 

i s h i s a s s e r t i o n , at page 37, t h a t Consumers could indeed use 

s u b s t a n t i a l volumes of MGA coal at i t s Weadock U n i t s 7 and 8 (and 

by extension, at i t s other b l e n d i n g u n i t s ) w i t h o u t v i o l a t i n g 

a p p l i c a b l e Michigan a i r q u a l i t y r e s t r i c t i o n s . This a s s e r t i o n , 

which i s the primary basis f o r h i s c l a i m t h a t Consumers w i l l 

b e n e f i t from the proposed t w o - c a r r i e r access t o the MGA (and t h a t 

the c o n t r a r y testimony of Consumers' witness G a r r i t y should be 

d i s r e g a r d e d ) , r e s t s e n t i r e l y on a fundamental a r i t h m e t i c e r r o r i n 

Dr. Sansom's "blending" c a l c u l a t i o n s , to ' ^ i t , h i s mistaken 

averaging of the blended coals' r e s p e c t i v e SO; l e v e l s on the 

basis c f t h e i r r e l a t i v e weights r a t h e r than t h e i r r e l a t i v e 

c o n t r i b u t i o n s t o t o t a l Btu's. Had he p r o p e r l y weighted each 

coal's SO; outp'ut on the basis of i t s share of output Btu's, he 

would have seen t h a t h i s proposed blend of 60% MGA coal and 40% 

PRB coal would produce 1.747 l b s . of S0_ per m i l l i o n Btu's --

w e l l above the 1.67 l b . maxim.um p e r m i t t e d under Michigan a i r 

q u a l i t y c o n t r o l s , j u s t as witness G a r r i t y had said.'^ 

• • ' ( . . . continued) 
e x p l a i n e d i n Consumers' Com.ments and i n the t e x t above, t h a t i s a 
meaningless b e n e f i t because MGA coals cannot p l a y a meaningful 
r o l e m Consum.ers' f u e l o p t i o n s . So Dr. Sansom's t o u t e d t h r e e 
b e n e f i t s reduce t o zero. 

' " I f Dr. Sansom's e r r o r i s not apparent on i t s face, i t i s 
r e a d i l y shown by c a l c u l a t i n g t o t a l Btu's and t o t a l SO; produced 
from h i s h y p o t h e t i c a l coal blend. Thus, assume we blend 400 l b s . 
ot PRB coal w i t h 600 l b s . of MGA coal t o produce 1000 l b s . of 
"Dr. Sansom's Blend." That batch of coal w i l l y i e l d t o t a l Btu's 
and SÔ  c a l c u l a t e d as f o l l o w s : 

Heating Value: 
(continued...) 



Page 18 

* * * * 

Consumers r e s p e c t f u l l y submits t h a t when the Board 

considers the a c q u i s i t i o n premium issue f o r what i t r e a l l y i s , 

and the narrow e f f e c t i t r e a l l y w i l l have i n the context of t h i s 

t r a n s a c t i o n , the Board must conclude t h a t the a c q u i s i t i o n premium 

should be excluded from the A p p l i c a n t s ' r a t e bases f o r r e g u l a t o r y 

c o s t i n g purposes.'* 

'̂  ( . . . continued) 

MGA: 600 l b s x 13,200 B t u ' s / l b . = 7,920,000 Btu's. 

PRB: 400 l b s x 8,800 B t u ' s / l b . = 3,520,000 Btu's. 

T o t a l : 1,000 l b s 11,440,000 Btu's. 

S u l f u r : 

MGA: 7,920,000 Btu'S x 2.14 Ibs./MMBtu = 7.92 x 2.14 
= 16.9488 l b s . 

PRB: 3,520,000 Btu's x .863 Ibs./MMBtu = 3.52 x .863 
= 3.037-6 l b s . 

T o t a l : 16.9488 + 3.0378 = 19.9866 l b s . of SOj. 

11^44^MMBtu^s " 1.747 Ibs./MMBtu of SO; fro:., u^'. rans

om's Blend, exceeding the Michigan l i m i t of 1.67. 

The sam.e e r r o r i n v a l i d a t e s Dr. Sansom's other b l a n d i n g 

c a l c u l a t i o n s . 

'•̂ The same con c l u s i o n holds t r u e f o r revenue adequacy deter
m i n a t i o n s , inasmuch as such det e r m i n a t i o n s , l i k e j u r i s d i c t i o n a l 
t h r e s h o l d d e t e r m i n a t i o n s , can a f f e c t o n l y t h a t small p o r t i o n of 
r a i l r o a d t r a f f i c t h a t rem.ains subject t o STB maximum r a t e j u r i s 
d i c t i o n . 
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C. NOixe of the A p p l i c a n t s ' Arguments Can J u s t i f y I n c l u s i o n 
of the A c q u i s i t i o n Premium m Their Rate Bases f o r 
Revenue Adequacy or Regulatorv Costing Purposes. 

The A p p l i c a n t s argue at great l e n g t h t h a t the Board not 

on l y may, but must l e t them w r i t e up C o n r a i l ' s assets f o r r e g u l a 

t o r y purposes f o l l o w i n g the a c q u i s i t i o n . This i s r e q u i r e d , they 

contend, by a p p l i c a b l e Board accounting r u l e s ( i n c l u d i n g the 

R a i l r o a d Accounting P r i n c i p l e s Board's " a u t h o r i t a t i v e recommenda

t i o n s " ) ( A p p l i c a n t s ' R e b u t t a l . App. A, at 6-7); by ICC and STB 

precedents ( I d . at 8-9); and by the need t o l e t A p p l i c a n t s earn 

adequate revenues ( I d . at 10-15). Contrary a u t h o r i t y before 

o t h e r agencies i s i r r e l e v a n t , they i n s i s t , because r a i l r o a d s are 

d i f f e r e n t from other r e g u l a t e d i n d u s t r i e s : they operate p r i m a r i 

l y m c o m p e t i t i v e markets and are not guaranteed any p a r t i c u l a r 

r a t e of r e t u r n cn t h e ^ r assets. 

As f o r harm t o c a p t i v e shippers, "not t o worry", 

A p p l i c a n t s assure us: few i f any r a t e s w i l l a c t u a l l y be a f f e c t e d 

by the premium, anyway. ( I d . at 23-27.) 

F i n a l l y , A p p l i c a n t s i n s i s t , i f a "change" i n " e x i s t i n g 

precedent" r e g a r d i n g i n c l u s i o n of the a c q u i s i t i o n premium i s t o 

be made, i t should be m.ade i n a rulemaking and not i n an i n d i v i d 

u a l case. I t would be u n f a i r , they m a i n t a i n , f o r the Board t o 

e s t a b l i s h a new e x c l u s i o n r u l e a p p l i c a b l e only t o A p p l i c a n t s , and 

t o do so a f t e r they have already purchased C o n r a i l ' s stock m 

r e l i a n c e on t h e i r r i g h t t o i n c l u d e the f u l l p r i c e i n t h e i r r a t e 

bases. ( I d . at 17-18.) 



Page 2 0 

None of these arguments can w i t h s t a n d a n a l y s i s . Taking 

them i n reverse order, 

(1) Rulemaking vs. A d i u d i c a t i o n . As discussed i n f r a , 

e x c l u s i o n of the C o n r a i l asset w r i t e - u p f o r r e g u l a t o r y c o s t i n g 

purposes w i l l not i n f a c t c o n s t i t u t e a change i n any c l e a r l y -

d e f i n e d past p o l i c y , t o r the simple reason t h a t t.here i_s no 

c l e a r l y - d e f i n e d STB or ICC p o l i c y on the u l t i m a t e issue. Even i f 

e x c l u s i o n of the w r i t e - u p were a change, however, t h e r e i s no 

r u l e of law t h a t r e q u i r e s such p o l i c y changes t o be made o n l y i n 

rulemakings and not i n i n d i v i d u a l a d j u d i c a t i o n s . See, e.g., 

At c h i s o n , Topeka & Santa Fe Ry. v . Wich i t a B. o f Trade, 412 U.S. 

800, 809 (1973). To the c o n t r a r y , a l l t h a t i s r e q u i r e d , i n 

e i t h e r c o n t e x t , i s t h a t the Board a r t i c u l a t e a reasoned b a s i s f o r 

i t s d e c i s i o n -- and a reasoned basis f o r d e p a r t i n g from, i t s p r i o r 

p o s i t i o n s , i f t h a t i s what i t i s doing. ( I d . ) ' ' Consumers sub

m i t s t h a t the enormous s i z e and consequent impact of the C o n r a i l 

a c q u i s i t i o n premium, which makes t h i s case u n l i k e any t h a t has 

come before -- coupled w i t h the f a c t t h a t the issue has been 

sq u a r e l y and f o r c e f u l l y presented by the p a r t i e s -- i s ample 

Nor, m t h i s context, i s th e r e any m e r i t t o A p p l i c a n t s ' 
i m p l i e d " d e t r i m e n t a l r e l i a n c e " argument. I t w i l l be r e c a l l e d 
t h a t the a c q u i s i t i o n premium issue was f o r c e f u l l y r a i s e d by 
shipper groups m the s p r i n g of 1997, before A p p l i c a n t s had 
completed t h e i r merger agreements, and w e l l before NS and CSX 
e l e c t e d t o consummate t h e i r tender o f f e r s and purchase C o n r a i l ' s 
stock f o r $115 a share. P l a i n l y , A p p l i c a n t s went for w a r d w i t h 
t h a t purchase w i t h t h e i r eyes open, having made a c a l c u l a t e d 
d e c i s i o n t o take the r i s k t h a t the Board might u l t i m . a t e l y r u l e 
a g a i n s t them on the asset w r i t e - u p issue. 
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j u s t i f i c a t i o n f or the Board's r e j e c t i o n of the asset write-up i n 

t h i s case, rather than i n a separate rulemaking proceeding. 

(2) Paucity of Affected Shippers. Applicants argue at some 

length that opponents of the asset write-up overstate the impor

tance of the issue -- that opponents' calculations of the w r i t e -

up's impact on j u r i s d i c t i o n a l threshold calculations ignore 

revenue improvements and cost savings from the merger, and that 

few i f any shippers w i l l a c t u a l l y see any impact i n t h e i r maximum 

rater, as a re s u l t of the write-up. Therefore, Applicants seem to 

be arguing, the problem i s not s i g n i f i c a n t enough to require 

Board action. 

In fact the small size of the shipper group affected by 

the asset write-up issue i s a reason f o r granting r e l i e f , not f o r 

withholding i t . This i s so because, as explained supra, a f f o r d 

ing t h i s small class of shippers the protection they (we) seek 

w i l l have no discernable impact on the Applicants' f i n a n c i a l 

health, or on t h e i r a b i l i t y to enjoy the benefits of t h e i r 

transaction. Stated d i f f e r e n t l y , the Board can protect captive 

shippers' access to maximum rate protection without eroding any 

of the perceived public benefits of the proposed transaction. 

This IS a rare "freebie" f o r the Board: f o r once, no balancing 

of competing i n t e r e s t s i s required. 

However, Applicants' arguments regarding Consumers' 

f a i l u r e to consider merger-created revenue improvements and cost 

savings cannot be allowed to pass without a b r i e f rejoinder. 

Applicants argue that the f i n a n c i a l underpinnings of the Conrail 
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a c q u i s i t i o n are the enormous revenue increases they a n t i c i p a t e 

r e c e i v i n g from the d i v e r s i o n of t r u c k t r a f f i c t o intermodal r a i l 

s e r v i c e as a r e s u l t of the merger, t o g e t h e r w i t h cost savings 

from, c o n s o l i d a t i o n s and e l i m i n a t i o n of d u p l i c a t e f u n c t i o n s , e t c . 

These f r u i t s of the merger w i l l cover the cost of the a c q u i s i t i o n 

premium, they maintain, and obvi a t e any need t o increase r a t e s on 

ca p t i v e t r a f f i c . More t o the p o i n t , they argue t h a t Consumers' 

witness Crowley, by i g n o r i n g these revenue im.provements and cost 

savings, has g r e a t l y o v e r s t a t e d the a c q u i s i t i o n premium's impact 

on v a r i a b l e costs -- and hence on the j u r i s d i c t i o n a l t h r e s h 

old.'^ 

Consumers, l i k e most of the shipper community, i s 

extremely s k e p t i c a l about the A p p l i c a n t s ' chances of a c t u a l l y 

seeing the revenue increases they so b l i t h e l y p r e d i c t . We wish 

them w e l l , of course; i f t h e i r p r e d i c t i o n s are borne out i t w i l l 

''Applicants' r e b u t t a l witness Whitehurst ("RVS Whitehurst") 
claims, without q u a n t i f i c a t i o n , t h a t p r o j e c t e d revenue increases 
and a n t i c i p a t e d merger-related cost savings would indeed a f f e c t 
A p p l i c a n t s ' v a r i a b l e c o s t s . Revenue increases (or more accurate
l y , the t r a f f i c increases t h a t produce them) would " a f f e c t both 
URCS v a r i a b i l i t y percents and r e s u l t i n g UKCS u n i t c o s t s , " he 
argues ( I d . at 31), whereas p r o j e c t e d r e d u c t i o n s i n o p e r a t i n g 
expenses would s i m i l a r l y t r a n s l a t e i n t o reduced URCS v a r i a b l e 
c o s t s . 

Mr. Whitehurst's arguments are w i t h o u t m e r i t . Volume 
increases v / i l l by d e f i n i t i o n be deemed t o a f f e c t t o t a l v a r i a b l e 
c o s t s , but not u n i t v a r i a b l e costs, since the URCS cost f u n c t i o n s 
are l i n e a r . S i m i l a r l y , the o p e r a t i n g cost savings w i l l apparent
l y come p r i m a r i l y from, a r e d u c t i o n i n s w i t c h i n g o p e r a t i o n s , e t c . , 
t h a t have e s s e n t i a l l y no bearing cn the v a r i a b l e costs of u n i t 
t r a i n coal movements. The im.pact o f such cost savings on the 
t r a f f i c a c t u a l l y i n v o l v e d may be s i g n i f i c a n t , but t h e r e i s 
u n l i k e l y t o be any r i p p l e e f f e c t on the p e r c e i v e d v a r i a b l e costs 
of o t h e r , u n a f f e c t e d t r a f f i c , such as u n i t t r a i n o p e r a t i o n s . 
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indeed b e n e f i t t h e i r f i n a n c i a l h e a l t h , and reduce the pressure on 

them t o increase c a p t i v e shippers' r a t e s . But such revenues 

would l o g i c a l l y have no e f f e c t on A p p l i c a n t s ' v a r i a b l e costs, and 

hence no e f f e c t on the j u r i s d i c t i o n a l t h r e s h o l d ; see f o o t n o t e 18, 

supra. 

The same holds t r u e f o r A p p l i c a n t s ' p r o j e c t e d cost 

savings. For the most p a r t those savings w i l l be l i m i t e d t o 

s w i t c h i n g and o t h e r t e r m i n a l operations a f f e c t i n g general mer

chandise and int e r m o d a l t r a f f i c , e s p e c i a l l y i n t e r l i n e t r a f f i c . 

As such, they w i l l not have any s i g n i f i c a n t impact on the j u r i s 

d i c t i o n a l t h r e s h o l d f o r c a p t i v e u n i t t r a i n coal movements. ( I d . ) 

(3) Asserted I r r e l e v a n c e of Other Agencies' Rulings. I n 

i t s Comments, Consumers p o i n t e d out the long l i n e of l e g a l and 

econom.ic a u t h o r i t y r e q u i r i n g the use of predecessor costs f o r 

r e g u l a t o r y purposes v;hen one u t i l i t y acquires another. See, 

e.g.. Federal Power Comm'n v. Hope N a t u r a l Gas Co., supra note 9; 

Farmers Union, supra, 734 F.2d at 1528 (an o i l p i p e l i n e attempted 

t o i n c l u d e a c q u i s i t i o n costs i n i t s r a t e base and was p r o h i b i t e d 

from doing s o ) ; T r a n s c o n t i n e n t a l Gas Pipe L i n e Corp. v . FERC, 652 

F.2d 179, 180 (D.C. C i r . 1981). See al s o Montana Power Co. v . 

FERC. 599 F.2d 295, 300 (9th C i r . 1979) ( " [ t ] h e o r i g i n a l cost 

method has been a p p l i e d t o p r o p e r t y a c q u i s i t i o n s by u t i l i t i e s t o 

prevent u t i l i t i e s from a r t i f i c i a l l y i n f l a t i n g t h e i r r a t e bases by 

a c q u i r i n g p r o p e r t i e s at u n r e a l i s t i c a l l y h i gh p r i c e s " ) . See a l s o 

VS Kahn at 18. 
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A p p l i c a n t s ' response can best be described as " c i r c l i n g 

the wagons." Use of predecessor costs may be f i n e and good f o r 

other r e g u l a t e d i n d u s t r i e s , they i n s i s t , but not f o r r a i l r o a d s . 

( A p p l i c a n t s ' R e b u t t a l , App. A, at 16.) R e c i t i n g the time-honored 

mantra of revenue adequacy. A p p l i c a n t s and t h e i r h i r e d experts 

argue f e r v e n t l y t h a t r a i l r o a d s must be allowed t o earn a competi

t i v e r e t u r n on the c u r r e n t value of t h e i r investments, or e l s e 

new investment w i l l dry up ( I d . at 11-13); and merging c a r r i e r s 

must be able t o do the same on whatever they pay f o r acquired 

c a r r i e r s , or e l s e mergers w i l l be discouraged ( I d . at 14-15).-' 

Nonsense! As A p p l i c a n t s themselves acknowledge e l s e 

where i n t h e i r argument, r e j e c t i o n of t h e i r attempted w r i t e - u p of 

C o n r a i l ' s assets w i l l have no e f f e c t on the r a t e s they can and 

w i l l charge on the overwhelming m a j o r i t y of t h e i r t r a f f i c , and 

hence can have no s i g n i f i c a n t e f f e c t on t h e i r a b i l i t y t o recover 

"adequate revenues," however they choose t o d e f i n e them. I n 

p a r t i c u l a r , i t w i l l have no e f f e c t whatsoever on t h e i r a b i l i t y t o 

19--Applicants c h a r a c t e r i z e the Board's use of a "depreciated 
h i s t o r i c a l c o s t " r a t e base f o r r e g u l a t o r y purposes as an "admin
i s t r a t i v e convenience," and argue t h a t such use should not 
prevent s u b s t i t u t i o n of "more r e l i a b l e measures of c u r r e n t value" 
when they are a v a i l a b l e . ( I d . at 12.) 

This c h a r a c t e r i z a t i o n i s at best a h a l f - t r u t h . The R a i l r o a d 
Accounting P r i n c i p l e s Board d i d indeed opt f o r r e t e n t i o n of an 
o r i g i n a l (or " h i s t o r i c a l " ) cost r a t e base -- w i t h the a s s o c i a t e d 
c o s t - o f - c a p i t 1 r e t u r n computed on a nominal, i n f l a t i o n - a u g m e n t e d 
basis -- m preference t o use of a " c u r r e n t " cost r a t e base w i t h 
associated " r e a l " (zero i n f l a t i o n ) r e t u r n , i n p a r t f o r reasons of 
a d m i n i s t r a t i v e f e a s i b i l i t y . But what A p p l i c a n t s are p r e s s i n g f o r 
IS a "mix and match" o p t i o n : use of a r a t e base r e - c a l i b r a t e d t o 
include p r i c e l e v e l increases, t o g e t h e r w i t h continued use of a 
nom.inal c o s t - o f - c a p i t a l r e t u r n , thereby double counting i n f l a 
t i o n . 
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o b t a i n 100% of the a d d i t i o n a l revenues and cost savings they have 

p r o j e c t e d i n t h e i r A p p l i c a t i o n , and which they c l a i m w i l l pay f o r 

the e n t i r e a c q u i s i t i o n prem.ium. To r e i t e r a t e , r e j e c t i o n of the 

a c q u i s i t i o n premium, w r i t e - u p w i l l o n l y a f f e c t what A p p l i c a n t s can 

charge on those few c a p t i v e movements f o r which the Board's own 

maximum r a t e standards would, j u r i s d i c t i o n p e r m i t t i n g , p r e s c r i b e 

a maximum r a t e below the wri^e-up-augmented 180% t h r e s h o l d . 

Indeed, i f A p p l i c a n t s are t o be be l i e v e d , no t r a f f i c would f a l l 

i n t o t h i s category; i f so, then r e j e c t i n g the w r i t e - u p as a 

c o n d i t i o n on the merger would have no r e a l - w o r l d e f f e c t at a l l . 

I t i s time f o r the Board t o take a good, hard look at 

the a c q u i s i t i o n premiu.n, and f o r a l l the reasons set f o r t h 

h e r e i n , t o r e j e c t i t . 

(4) A l l e g e d Binding E f f e c t of GAAP, and of RAPB and ICC/STB 
Precedents. 

But, A p p l i c a n t s i n s i s t , (a) " g e n e r a l l y accepted ac

co u n t i n g p r i n c i p l e s " (''GAAP") r e q u i r e t h a t assets a c q u i r e d i n a 

merger accounted f o r as a purchase r a t h e r than a p o o l i n g be 

recorded at a c q u i s i t i o n cost r a t h e r than predecessor c o s t ; (b) 

the Board and i t s predecessor the ICC are r e q u i r e d t o conform 

t h e i r Uniform System of Accounts f o r Railroads w i t h GAAP; and (c) 

the RAPB, the ICC, and now the STB have already considered a l l 

the arguments on the choice of a c q u i s i t i o n costs versus predeces

sor costs f o r r a i l r o a d s , and have come down squarely on the side 

of a c q u i s i t i o n costs. ( A p p l i c a n t s ' R e b u t t a l . App. A, at 6-10.) 

Again, there i s co n s i d e r a b l y less t o A p p l i c a n t s ' 

arguments than meets the eye. GAAP i s , a f t e r a l l , a system of 
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accounting r u l e s , not regulatc^ry p o l i c i e s . The RAPB recognized 

t h i s d i s t i n c t i o n , and made i t c l e a r t h a t although i t g e t . e r a l l y 

p r e f e r r e d use of a c q u i s i t i o n costs f o r r a i l r o a d mergers as an 

accounting matter, the ICC r e t a i n e d the d i s c r e t i o n t o use "anoth

er measure, sucli as predecessor cost" f o r p a r t i c u l a r s i t u a t i o n s 

i f i t concluded t h a t "GAAP cost does not produce meaningful 

r e g u l a t o r y r e s u l t s " i n those s i t u a t i o n s . i ? a i l r o a d Accounting 

P r i n c i p l e s - - F i n a l Repor t , v o l . 2, at 40 (1987). I n t h i s regard 

i t i s noteworthy t h a t the ICC had p r e v i o u s l y been c r i t i c i z e d by 

the c o u r t s f o r i g n o r i n g the d i s t i n c t i o n between accounting 

methodologies and r e g u l a t o r y p r i n c i p l e s , see Farmers Union 

C e n t r a l Exchange v . U n i t e d S ta tes , 584 F.2d 408, 420 (DC C i r . ) , 

c e r t , den ied sub nom. W i l l i a m s P i p e l i n e Co. v . FERC, 439 U.S. 995 

(1978) ("Once again, we cannot countenance the ICC's c u r r e n t 

unexplained i n s i s t e n c e on i r r e v o c a b l y h i t c h i n g i t s ratemaking 

t h e o r y t o i t s accounting r u l e s " ) ; c f . K^iJIiams P i p e l i n e , supra, 

at 61,135. I n s h o r t , GAAP, per se, does not bar the Board's 

r e j e c t i o n of the A p p l i c a n t s ' proposed w r i t e - u p of C o n r a i l assets. 

Nor do the past ICC decisions c i t e d by A p p l i c a n t s , 

which as they admit a l l i n v o l v e d r e c o g n i t i o n of asset write-downs 

f o ^ reven-u-- adequacy purposes where a c q u i s i t i o n costs were lower 

than predecessor c o s t s , c o n s t i t u t e determinations -- reasoned or 

oth e r w i s e -- r e g a r d i n g how asset write-ups based on higher 

a c q u i s i t i o n costs should be t r e a t e d f o r purposes of the j u r i s d i c 

t i o n a l t h r e s h o l d i n maximum r a t e cases. I t was not unreasonable 

f o r the ICC t o conclude i n those cases t h a t when R a i l r o a d "A" 
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purchased R a i l r o a d "B" f o r less than R a i l r o a d B's book value, i t 

d i d not need t o earn a r e t u r n on predecessor book value amounts 

t h a t i t had never a c t u a l l y p a i d , i n order t o be ear n i n g a f a i r 

r e t u r n . That was common sense. I t i s not common sense, and i t 

c e r t a i n l y does not f o l l o w , t h a t i f R a i l r o a d A purchases R a i l r o a d 

B f o r more than R a i l r o a d B's book value, i t should on t h a t basis 

be able t o t u r n t o R a i l r o a d B's c a p t i v e shippers and f o r c e them 

t o help f i n a n c e i t s purchase by i n c r e a s i n g t h e i r r a t e s above what 

R a i l r o a d B was allowed t o charge them.'' N e i t h e r the ICC nor 

the STB has, t o Consumers' knowledge, ever so h e l d . Yet, t h i s i s 

p r e c i s e l y what A p p l i c a n t s are now proposing, however much they 

might seek t o d i v e r t the Board's a t t e n t i o n from t h a t f a c t . 

I l l . NS TRACKAGE RIGHTS TO SERVE CONSUMERS' CAMPBELL PLANT ARE 
THE ONLY PRACTICABLE CONDITION THAT CAN OFFSET TO SOME 
DEGREE THE ACQUISITION'S ADVERSE h.̂ FECT ON COMPETITION FOR 
CONSUMERS' OTHER COAL TRAFFIC. 

I n a d d i t i o n t o r e j e c t i o n of the a c q u i s i t i o n premium. 

Consumers requested i n i t s Comments t h a t the Board impose t r a c k 

age r i g h t s over 36 miles of CSX l i n e s from Grand Rapids t o i t s 

Campbell p l a n t , i n f a v o r of NS, as a c o n d i t i o n on i t s approval of 

the merger. 

I n t h e i r R e b u t t a l , A p p l i c a n t s lambast Consumers' 

trackage r i g h t s c o n d i t i o n . They note t h a t the Campbell p l a n t i s 

' R e c a l l t h a t maximum r a t e s under the STB's Coai Rate Guide
l i n e s already i n c l u d e a r e t u r n on the c u r r e n t market value of 
r e q u i r e d assets. Every time a r a t e must be set at a l e v e l h i g h e r 
than t h i s l e v e l , due t o the j u r i s d i c t i o n a l t h r e s h o l d , the a f f e c t 
ed shipper i s being f o r c e d t o pay more than a f a i r r e t u r n on a l l 
of the assets r e q u i r e d t o serve him -- by d e f i n i t i o n . 
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captive to CSX now, and that the proposed transaction w i l l not 

change that s i t u a t i o n . Pointing out that the ICC and STB have 

been careful to impose only conditions that preserve what compe

t i t i o n there already i s , and not conditions designed to put a 

shipper i n a bett e r competitive position, they assert that 

Consumers' trackage r i g h t s condition request f a i l s t h i s t e s t , and 

m.ust therefore be rejected. 

Applicants are wrong, for two (2) reasons. 

F i r s t , Applicants' analysis of t h i s issue i m p l i c i t l y 

t r e a t s Campbell as i f i t were Consumers' only c o a l - f i r e d generat

ing s t a t i o n . But i t i s not. As summarized supra at 2-5, Consum

ers' evidence demonstrated that as to i t s other coal plants, 

Conrail i s presently a competitive a l t e r n a t i v e of some s i g n i f i 

cance, and as such serves to l i m i t CSX's dominance over Consum

ers' coal shipments. Consum.ers further showed that although NS 

i s i n theory going to step i n t o Conrail's shoes as that competi

t i v e a l t e r n a t i v e , i t cannot be expected to have the same com.peti-

t i v e i n t e n s i t y that Conrail did, i f only because the success of 

i t s coal marketing department w i l l not t u r n on how aggressively 

i t promotes movements of i t s t r i b u t a r y coals (including those on 

formier Conrail lines) to Great Lakes destinations. 

While the prospect of having NS rather than Conrail as 

the only competitive check on CSX i s dis q u i e t i n g to Consumers, we 

understand that there i s nothing the Board can do (short of 

ou t r i g h t r e j e c t i n g the Application) to prevent that from happen-
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in g ; the Board p l a i n l y cannot order NS t o compete more aggres

s i v e l y than i t i s prepared t o do i n i t s own i n t e r e s t s . 

What the Board can do, however, at l e a s t i n Consumers' 

case, i s mete out a rough e q u i v a l e n t of p r e s e r v i n g C o n r a i l ' s 

c o m p e t i t i v e d r i v e : i t can a l l o w NS t o have access t o the Camp

b e l l p l a n t . From. Consumers' p e r s p e c t i v e , t h i s would put i t 

alm.ost (but not q u i t e ) i n as good a p o s i t i o n as i t i s today: i t 

would s u f f e r an u n f o r t u n a t e d i m i n u t i o n i n c o m p e t i t i o n f o r the 

one-half of i t s coal t r a f f i c t h a t moves t o Karn-Weadock, Whit i n g , 

and Cobb, but i t would gain some c o m p e t i t i o n f o r a p o r t i o n of the 

othe r h a l f of i t s coal t r a f f i c , which moves t o C p b e l l . 

To summarize, i f i t were up t o Consumers i t would have 

the Board preserve the s t a t u s quo t o t a l l y , by r e j e c t i n g the 

Co n r a i l A c q u i s i t i o n o u t r i g h t . The second-best a l t e r n a t i v e , from 

Consumers' s t a n d p o i n t , would be trackage r i g h t s f o r NS t o serve 

Campbell, t o compensate m p a r t f o r the r e d u c t i o n of c o m p e t i t i o n 

at i t s o t h e r c o a l - f i r e d f a c i l i t i e s . 

Second, and more generally, granting NS the right to 

serve Consumers' Campbell plant would be the most di r e c t and 

e f f e c t i v e means of protecting Consumers from r a i l market power 

abuse on i t s Campbell coal t r a f f i c . The requested rights would 

ameliorate the harmful e f f e c t s of the consolidation, by neutral

i z i n g Consumers' present and future c a p t i v i t y to CSX. The r i g h t s 

are operationally f e a s i b l e , as nc additional t r a f f i c would move 

over the subject l i n e s that was not o f f s e t by a commensurate 
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r e d u c t i o n i n t r a f f i c on a l t e r n a t i v e l i n e s , and e x i s t i n g f a c i l i 

t i e s are adequate t o handle Consumers' coal t r a i n s . 

F i n a l l y , the trackage r i g h t s would produce p o s i t i v e 

p u b l i c b e n e f i t s i n the form of an enhancement of c o m p e t i t i o n and 

adequate r a i l s e r v i c e , w i t h o u t an adverse impact on the p u r p o r t e d 

p u b l i c b e n e f i t s which A p p l i c a n t s t o u t . As the Board has h e l d 

p r e v i o u s l y , the a b i l i t y t o r a i s e r a t e s on c a p t i v e t r a f f i c i s not 

a p u b l i c b e n e f i t cognizable i n e v a l u a t i n g a proposed c o n s o l i d a 

t i o n . See UP/CNW, supra at 53. 

CONCLUSION 

For the reasons set f o r t h i n Consumers' evidence and 

argument f i l e d October 21, 1997, and sum.marized i n Fart I I , 

above, i f the Board decides t o approve the NS/CSX takeover of 

C o n r a i l , i t should c o n d i t i o n t h a t approval on the e x c l u s i o n of 

any w r i t e - u p of C o n r a i l assets from NS' and CSX's r a t e bases f o r 

revenue adequacy and r e g u l a t o r y c o s t i n g purposes, i n c l u d i n g 

s p e c i f i c a l l y c a l c u l a t i o n s of the 180% j u r i s d i c t i o n a l t h r e s h o l d 

f o r maximurr r a t e r e g u l a t i o n on c a p t i v e t r a f f i c . 

For the reasons set f o r t h i n Consumers' October 21 

f i l i n g and as summarized i n Part I I I , above, the Board should 

c o n d i t i o n any approval of the A p p l i c a t i o n on CSX's agreement t o 

gra n t NS trackage r i g h t s from Grand Rapids MI t o Consumers' 

Cam.pbell generati.ng s t a t i o n , a dis t a n c e of about 36 m i l e s , t o 

compensate f o r the a c q u i s i t i o n - c a u s e d l o s s of c o m p e t i t i o n t h r e a t 

ened at Consumers' ot h e r three p l a n t s . 



Page 31 

Re s p e c t f u l l y submitted, 

CONSUMERS ENERGY COMPANY 

By: A. T. Udrys 
A s s i s t a n t General Counsel 
Consumers Energy Company 
212 West Michigan Avenue 
Jackson, MI 49201 

OF COUNSEL: 

Slover & L o f t u s 
1224 Seventeenth St., NW 
Washington, DC 20036 

Date: February 23, 1998 

W i l l i a m L. Slover 
Donald G. Avery 
K e l v i n J. Dowd 
SLOVER Sc LOFTUS 
1224 Seventeenth"Street 
Washington, DC 20036 
(202) 347-7170 

NW 



Page 3 2 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t copies of the f o r e g o i n g document 

were served t h i s 23''' day of February, 1998, by hand d e l i v e r y 

upon: 

Drew A. Harker, Esq. 
A r n o l d & Po r t e r 
555 T w e l f t h S t r e e t , N.W. 
Washington, D.C. 20004-1202 
(202) 942-5999 (fax) 

John V. Edwards, Esq. 
P a t r i c i a E. Bruce, Esq. 
Zuckert, Scoutt & Rasenberger, 

L.L.P., Su i t e 600 
888 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20006-3939 
(202) 342-1608 (fax) 

David H. Coburn, Esq. 
Steptoe Sc Johnson L.L.P. 
1330 Connecticut Ave., N.V7. 
Washington, D.C. 20036-1795 
(202) 429-3902 (fax) 

Gerald P. Norton, Esq. 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Sui t e 600 
Washington, D.C. 20036 
(202) 973-7610 (fax) 

and by l i r s t c l ass m.ail upon a l l other p a r t i e s of r e c c r d . 



STB PD 33388 2-23-98 E 185885 



.1 v^ '̂̂ ^ ommi 
APL-18 

PUBLIC 

BEFORE THE 
SURFACE TRANSPORTATION BOARD A 

Finance Docket No. 33388 \ X MiNr.ĉ rnT ^/ 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF OF APL LIMITED 

SUMMARY OF APL LIMITED'S POSITION AND REQUESTED R E L I E F 

APL Limited ("APL"). pur.suant to Decision No. 12 in this proceeding and the Surface 

Transportation Board's (the "Board " or "STB") Raihoad Consolidation Procedures at 49 

C F.R. Part 1180. hereb\ submits its Brief and requests that the Board hold Applicants' to 

their claims of increased competition and cooperation with shippers by: (1) disapproving 

Section 2.2(c) of the Transaction Agreement (referred to hereafter as "Section 2.2(c)") 

between Applicants-: and (2) disapproving Applicants' request for relief (l)c. that non-

assignment clauses in Rail Transpi)rtation Contracts' between Conrail and its shippers be 

' Applicants are CSX Corporation ("CSXC"). CSX Transportation. Inc. ("CSXT") (both referred 
to as "CSX"). Norfolk Southem Corporation. Norfolk Southem Railway Company ("NSR") 
(b(nh referred to as "NS "). Conrail Inc.. Consolidated Rail Corporation, and CRR Holdings LLC 
(all three referred to as "Conrail"). collectively referred to as "Applicants." 
- Railroad Control Application. Volume 8B. CSX/NS-25 (referred to as "CSX/'NS-25/8B"). the 
1 ransaction .\greement. pages 25-29. 
' .AIM shal! licfinc a Rail Transportation Contract as the Applicants do in section 1.1 of the 
fransaction Agreement as a contract between rail carrier(s) and a person or persons relating to 
the purchase ot transportation services as specified in 49 U.S.C. § 10102(9)(A) and (B). See 
CSX,/NS-25/8B. page23. 
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abrogated.^ The Board should not countenance the Applicants' attempt to breach the sanctity 

of Rail Transportation Contracts. There are a number of reasons that compel this result. 

APL and Conrail voluntarily negotiated and entered into a Rail Transportation Contract 

on June 1. 1988 with a term lasting until May 31. 2004 (the "APL-Conrail Contract").' As a 

result of the proposed transaction. APL should not be placed in a worse position than it is 

today. Hence, the contract between APL and Conrail must establish the baseline of APL's 

rights and the railroads' obligations. To retain the benefit of the bargain it .struck with 

Conrail, APL must be allowed to negotiate separately with CSX and NS prior to the division 

of the APL-Conrail Contract between CSX and NS to determine which of the two railroads 

will provide the service APL requires to "Dual" points' and will receive the revenues for that 

service. Moreover. Section 17 of the APL-Conrail Contract requires negotiation between the 

parties of any gross inequities resulting from a substantial change in circumstances or 

cnnriit.ons. Under Section 17, the control of one railroad (Conrail) by two railroads (CSX 

and NS). particularly in light of CSX's competitive position vis-a-vis APL. is a change of 

circumstance or condition requiring resolution through good faith negotiation between APL 

and CSX and .\PL and NS. Good faith negotiation under Section 17 cannot be accomplished 

unless Section 2.2(c) and the request to void the anti-assignment provision are disapproved. 

^ Railroad Control Application. Volume I . CSX/NS-18 (referred to as "CSX/NS-18"). pages 
102-103. 
• Applicants' Rebuttal. Volume 3D. CSX/'NS-I78 (referred to as "CSX/NS-178/3D"). page 205. 

"Dual"" points arc defined in the Transaction Agreement as "a station with line-haul service by 
both.. ." CSX NS-25 8B. page 25. Section 2.2(c)(i-iHA). 
In discover), .\PL agreed with .Applicants not to produce the APL-Conrail Contract. Instead, 

.API, provided the contract to .Applicants on an informal basis and classified the entire APL-
Conrail Contract as Highly Confidential. Because the Inequities Section and the Assignment 
Section ofthe contract do not contain specific commercial terms regarding the rates to be paid by 
API. and the ser\ ice to bo pro\ ided by Conrail. APL is declassifying these two .sections for ease 
of reference by .API. in this brief and for ease of reference by the Board in its decision because 
.API. beliex es that these two sections represent the clearest of example of the substantial harm 
that will occur if the Board uses 49 U.S.C. § 11321 to preempt contracts entered under 49 U.S.C. 
>:j 10709 .API. specihcally preserves the Highly Confidential classification as it relates to the 
remainder of the AI'L-Conrail Contract. 
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Applicants have touted the competition which will be created by this transaction; like 

some of its competitors who may have no contract or short term contracts with Conrail, APL 

wants to participate in that competition, not be locked into terms negotiated under entirely 

different circumstances for years to come. This is especially true in APL's most important 

traffic lane between Chicago and nortnern New Jersey where Conrail bandied over 91,000 

containers under the APL-Conrail Contract for APL in 1996." 

By granting the relief sought by APL for traffic moving under Rail Transportation 

Contracts, the Board will indeed " create. . .competition between two Class I railroads capable 

of providing single-line service between the Port of New York/New Jersey and Chicago..."" 

and will bring about a blossoming of rail competition, the likes of which the Northeast has 

not experiei'ced in decades."'" 

There is another compelling reason to grant APL's request. The entire history of 49 

U.S.C. §10709 ("Section 10709") points to the sanctity of contracts between railroads and 

shippers" and the Board's lack of jurisdiction over those contract:;.'' Section 2.2(c) flies in the 

face of Congress' avowed purpose of removing contracts from the Board's jurisdiction. 

"Once a contract...goes into effect. .. the service provided under the contract is exempt...from 

all regulation and all of the requirements of the Interstate Commerce Act." H. Rept. 96-1430, 

96th Cong.. 2d sess. 100 (1980) (the "Staggers Act Conference Report"). Neither the 

Interstate Conuiierce Conmiission (the "Commission" or "ICC," the predecessor agency to the 

** Applicants' Rebuttal. Volume 3A. CSX/NS-178 (referred to as "CSX/NS-178/3A"), page 311. 
CSX/NS-18. Verified Statement of John W. Snow (referred to as "Snow VS"). page 316. 

"' CSX/TS'S-IS. Verified Statement of David R. Goodc (referred to as "Goode VS"). page 323. 
" .SVt'. Interstate Commerce Commission 1983 Annual Report, page 31. where it said "Once 
appro\ed. a contract removes the supject traffic from further Commis!:ion regulation.... 
Contracts ha\e proven to be an easy mechanism for coordination of railroad ser\'ices with 
shipper needs without regulatory oversight. They have been particularly effectivt in facilitating 
intemiodal movements, such as ocean exports...." 

I'niess othenAise specified, when APL refers to Section 10709, it also includes former 49 
U.S.C. ^ 10713. 

3 



Board) nor the Board has ever attempted to modify an effective contract without the shipper's 

agreemen; ' I he Board should not begin now 

Moreover, there is no necessity for the Board to take this road. Competitors CSXT 

and NSR need not meet behind locked doors to decide between themselves wh'ch railroad will 

handle which traffic without any shipper i"nut. There is time - at least the same time the two 

railroads have already set aside for the alkKation prtKess after the Control Date - to talk to 

shi,.pers. By negotiating with the shippers, the railroads could determine the resources needed 

t'̂  meet the contract requirements (which include equipment, manpower, yards, etc.) and 

prer ire their operating plans. Perhaps most imporiantly from APL's perspective, negotiations 

would begin the process of building a cooperative relationship between CSX and APL, who up 

14 

until this time have dealt with each other as competitors instead of partners. Indeed, there is 

no reason why CSX and NS cannot negotiate now with APL under appropriate confidentiali.y 

agreements negotiated between APL and CSX and APL and NS. 

Without the relief sought. APL has demonstrated in a variety of ways that Section 

2.2(c) is not consistent with the public interest because APL will receive inadequate 

transportation under the criterion of 49 U.S.C. § 11324(b)(1). For th' reason as well, the 

requested relief should be granted. The Board should disapprove Section 2.2(c) for one other 

very important reason. Section 2.2(c) is clearly anticompetitive as to all current holders of 

Conrail Rail Transportation Contracts because it requires two competitors to divide up 

narkets.'' Section 2.2(c) will therefore have an adverse effect on competition, one of tht key 

.See STB l-inance Docket No. 32760. Union Paeifie Corporation. Union Pacific Railroad 
( ompany. and Missouri Paeifie Railroad Company-Control and Merger-Southern Pacific Rad 
Corporation. Southern Paeifie Transportation Comparv. Sl Louis .Southwestern Railway 
eompanv. SPCSL Corp. and The Denver and Rio Grande IVestern Railroad Company (not 
printed), served November 20. 1996. Decision No. 57. at 5. Other decisions in that proceeding 
will be cited as "UP.̂ SP Deeision .\'o ." 

APL lias established a \er\ good relationship with NS. the railroad that serves APL in the 
southea.stem I nited States. 

l he partition of Rail Transportation Contracts traffic is provided for in Section 2.2(c)(ii, i i i , 
and iv), 
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factors that the Board must consider under 49 U.S.C. § 11324(b)(5). Since there is no 

necessity to engage in such anticompetitive behavior, it should not be allowed. 

The relief sought by APL would not change the structure of the transaction proposed 

by Applicaiits. By Mriking Section 2.2(c) and refusing to approve the novation of the anti-

assignment provision, the Board would allow the APL-Conrail Contract to remain in full force 

and effect, which would require CSX and NS to sit down separately with APL (and any other 

shipper in like circumstances) to negotiate APL's rail service needs. APL would be able to 

determine which railroad (or possibly both) will handle w hich of APL's shipments moving 

today between Dual points under the APL-Conrail Contract and would be able to deal with the 

changed circumstances. The proposed transaction wouid le able to move forward. 

In summary. Applicants' proposals for hindling contract traffic are not consistent with 

the public interest, are contrary to law. and are not necessary for the implementation of the 

proposed transaction."* 

BACKGROUND 

APL filed a notice of intent to participate in this proceeding on August 5. 1997. APL-1, 

and filed a Response and Request for Conditions on October 21, 1997. APL-4 (the "Response"). 

The Response included verified statements from Mr. Timothy J. Rhein. APL's President and 

Chief Executive Officer (cited as "Rhe-n 'v S'"). Mr. Alan C. Courtney, Director of Customer 

Processes for the Stackt.ain Services Group of APL Land Transport Services, Inc. ("APL Land 

Transport"), a subsidiary of APL (cited as "Courtney VS"). Mr. Peter K. Baurrhefner, Director 

of Stacktrain Operations tor APL Land Transport (cited as "Baumhefner VST ). and Mr. Robert 

F. Sappio. Managing Director - Eastem Region North America, for APL (cited as "Sappio VS"). 

In addition, 12 intemiodal shippers supported APL's position.' 

"̂̂  .APL adopts the Confidentiality Conventions used by Applicants in Applicants' Rebuttal. See 
CS.X/NS-176. at xxiii. 

The shippers supporting APL are Australia-New Zealand Direct Line. GST Corporatic , 
Interstate Consolidation. Keystone Terminals, Inc.. Matson Intermodal System. Mitsui O.S.K. 
Lines (.America) Inc.. NOL(ijSA) Inc.. NYK Line (North America) Inc. ("NYK Line"). Orient 
Overseas Container Line. Inc.. Quality intermodal Corporation. The Riss Companies, and 
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The Response explained that APL is an Oakland. Califomia-based company which 

provides intemational and domestic transportation with containerships and a fleet of company-

owned containers and doublestack railcais. With a continuous history of transportation 

inmnations extending back almost 150 years, APL is one of the world's leading intemational 

and domestic transportation companies and a service leader in containerized surface 

transportation between points in the c-.stem United States and ports in Asia and the Pacific Rim. 

APL is one of Conrail's major customers. 

1 8 

APL developed the stacktrain in the United States. In order to facilitate its stacktrain 

ser\ ice APL entered the APL-Conrail Contract, and that contract has been part of the reason for 

the continued growth of APL's intermodal business.'** Today. APL's stacktrain network 

schedules over 200 train departures each week and spans 22.000 miles in the United States, 

Canada, and Mexico. APL owns equipment for its stacktrain service consisting of 367 stackcars. 

with another 200 to be delivered early this year, and almost 20.000 containers, consisting of 

2.750 53-foot containers, over 10.000 48-foot containers, and the remainder being 45-, 40-, and 

20-foot containers. APL's rail freight bill fo.- l997 was over S 600,000,000 for moving over 

680.000 intemational and domestic containers between 64 stacktrain terminals in 26 states, 

Canada and Mexico. Rhein VS at 11. With this \ olume f tralTic. railroads are the most 

efficient and economical transportation available to APL. 

lhe Response explains that Section 2.2(c) both deprives holders of Conrail Rail 

Transportation C ontracts of competition between CSX and NS for the duration of the term of 

those contracts and that the process of division ofthe contracts is anticompetitive and contrary to 

the public interest.'" Section 2.2(c) deprives contract holders ofthe benefit ofthe competition to 

'̂angniiiig Marine Transport Corporation. Applicants have erroneously treated NYK Line as a 
separate part\. N^'K I.ine has always been a supporter of APL. Its statement of support was 
filed with .APL's Response, and in the cover letter accompanying the Response, APL stated that 
NYK L ine's letter of support was separate only because it was received too late to be included in 
the bound Hxhibit D t.) the Response. 

C outney VS at 2-6. 
"Rhein VS at 14-15. 

Rhein VS at 17-18. 



which non-contract holders will have access. Moreover, the actual administration ofthe APL-

Conrail Contract in particular by two railroads will be unworkable, especially for APL's most 

favored nation provision.-' and market driven price adjustments at Dual points where the refusal 

by either CSX or NS result in rejection." Another major concem raised by APL is that CSXC 

competes with APL. through CSXC's subsidiaries Sea-Land Service. Inc. ("Sea-Land") and CSX 

Intermodal. Inc. ("CSXI"). Sea-Land has been APL's main U.S. competitor in ocean services 

between Asia and the United States. CSXI has become APL's fiercest competitor in the 

stacktrain market for domestic and intemational containers.'' APL is coneemed that CSXT and 

CSXI (which acts as CSXT's intermodal arm) will not administer' the portion of the .APL-

Conrail Contract that it is assigned with the spirit of partnership which Conrail has had, but will 

instead continually look to improve the competitive posture of its affiliates at APL's expense.̂ ' 

APL believes that it can provide itself with sufficient protection against this result i f CSX is 

required to negotiate with .APL before providing serv ice to APL. 

Potential operational problems w ith the division of the APL-Conrail Contract were also 

addressed in detail in the Respon.se. See Baumhefner VSl. Partition ofthe APL-Conrail 

Contract without input from APL will dismpt. if not destroy, the network that APL has 

developed with Conrail in the northei'Jt over many years of cooperative effort. APL's main 

operation is between Chicago and the APL intermodal terminal at South Keamy. NJ ("APINY"). 

The principal route is from Chicago to Cleveland, then via the water-level route to Selkirk, NY, 

"'in shorthand, the most favored nation prov.sion requires Conrail to give APL the lowest rate 
for comparable traffic between comparable serv ice points whether Conrail provides that rate to 
another shipper, or another carrier provides that rate to another shipper. CSX/NS 178/3D, at 
235-237. 
" Rhein VS at 17-!'). 

Rhein VS at 19-22. Courtney VS at 9. and Sappio VS at 1-6. 
•^Froni the depositions of Vlr. William M. Hart, the Response. Exhibit E. pages 266-268 (to be 
cited as "Han J R at _ ' ). Mr. John W. Orrison. the Response. Exhibit E. page 562 (to be cited as 
"Orrison 1 fR at __") . and [[ 

]]. it is not even clear that CSXT vvill administer the APL-Conrail Contract. [[ 

Courtnev VS at 10-13. 
]] 



and then south on the River Route to APINY. Baumhefner VSl at 5. However, at times, the 

River Route suffers from congestion which would unduly delay APL's shipments. When 

congestion occurs on the River Route. Conrail has two alternate high speed routes available to 

reroute APL's traffic, the Old Pennsvivania Route through Pittsburgh, or the "Southem Tier" 

route from Buffalo and over the former Erie-LacI awanna line through Elmira to the greater New 

York area. Id. Today. Conrail can route traffic over all chree of these lines to avoid congestion 

and provide APL with timelv delivery. Once Conrail is partitioned, these three routes will not be 

available on either CSXT or NSR. CSXT is to be allocated the River Route,"̂ ^ while NSR is to be 

allocated the Old Pennsylvania Route and the Southem Tier.'' Mr. Orrison's claim that a 

standard detour arrangement wil l ' keep all three routes available provides no assurance to APL 

since the quality service APL needs is not normally available under a detour arrangement. 

Moreover, detour arrangements have never been useJ simply to maintain on-time performance; 

they are used when a rail line has been closed due to a derailment, washout, or other accidents, or 

natural disasters. However. APL can assure itself of reasonable service and deal with all other 

operational problems by negotiating with CSX and NS instead of allowing CSX and NS to 

unilaterally partition the APL-Conrail Contract. 

In response to Decision No. 44. on November 24. 1997. APL filed a Response to the 

CSX/NS Operating Plan for the North Jersey Shared Assets Area ("NJSAA") and Supporting 

Statement-CSX/NS-119. .APL-8 (the "North Jersey Response"). Supporting the North Jersey 

Response is a ' erified statement from Mr. Baumhefner (cited as "Baumhefner VS2"). CSX and 

NS did not obtain input from APL in preparing the NJSA.A Operating Plan. 

APL has serious concems about the NJSAA Operating Plan. NS does not have equal 

access or facilities to serve APINY; there is no assurance that Applicants' proposed schedules 

can actually replace the Conrail schedules; .Applicants did not recognize the current congesfion in 

the NJSAA in preparing the operating plan; and Applicants have not contractually committed to 

CSX/NS-25/8B at 95. 
^ 'CSX/NS-25'8B at 98-100. 

Applicams' Rebuttal, Volume 2A. CSX,^S-177 (referred to as CSX/NS-177/2A), at 645. 
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APL that they will live up to their proposals. Baumhefner VS2 at 1-15. More specific 

operational problems are that Applicants do not indicate: the specific lines they will use to reach 

certain yards; the routes CSXT and NSR will use to and from APINY; the specific transit times 

once operating vvithin the NJSAA; the entity that will fumish crews for APL's trains; the crew 

change points; where NSR will store cars for APL; whether NSR will operate locomotives to 

pick-i;p individual containers that are now literally trucked next door to Conrail; and which 

interterminal moves will be handled by CSXT, NSR. or the Conrail Shared Asset Operator. 

Particularly important is 'he apparent denial to NS of the use of storage tracks that are now used 

by Conrail in its yard which is adjacent to APINY. 

APL achieved its competitivê  leadership in the North American stacktrain market in large 

part due to the APL-Conrail Contract which has in essence created a partnership between .APL 

and Conrail. This partnership has been implemented and developed in a number of ways, 

including through a long-term $17.5 million dollar investment by APL to develop the APINY 

intemiodal temiinai on Conrail property at South Keamy. NJ; through mutual commitments, 

faithfully pursued, to maintain consistent high levels of service for APL; through ongoing, 

responsive modifications as opportunities for new business arose to the long-term transportation 

contract that currently does not expire until May 31, 2004; and through a Conrail rate 

commitment to APL in an encompassing mosi favored nation provision. 

APL should r.ot be deprived of the opportunity to participate in deciding its own fate. 

Applicants should not be permitted to implement Section 2.2(c). nor should the Board override 

anti-assignment clauses in Rail Transportation Contracts. Denial of the relief sought by 

Applicants in these two instances is consistent with the law and the public interest. 

ARGUMENT 

The Board may only approve the control and partition of Conrail by CSX and NS if it 

finds the proposed transaction consistent with the public interest. 49 U.S.C. §11324(c). The 

Board cannot conclude that the Application is consistent with the public interest because it 

requires the Board to interfere with the Rail Transportauon Contracts between Conrail and its 
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shippers. The Board does not have the jurisdiction to modify Rail Transportation Contracts once 

they take effect. 49 U.S.C. § 10709(c)(1). There are sound policy reasons grounded in the 

Staggers Act''' that mandate the Board continue its consistent policy of refusing to interfere in 

Rail Transportation Contracts. Moreover. Sectioii 2.2(c) and overriding anti-assignment clauses 

are not necessar>' to implement the proposed transaction and would create potentially inadequate 

transportation. Finally. Section 2.2(c) allows Applicants to engage in horizontal market divisions 

even though such conduct is not necessarv' to implement the transaction. Therefore, for all these 

reasons, the Board must find that Section 2.2(c) ofthe Transaction Agreement and voiding anti-

assignment clauses in Rail Transportation Contracts are not consistent with the public interest. 

APL will first demonstrate that the preemption power of the Board under 49 U.S.C 

§11321(a) ("Section 11321(a)") does not reach Rai! Transportation Contracts which were entered 

pursuant to Section 10709. Second, APL will demonstrate that the preemption of Rail 

Transportation Contract terms is not necessary for the Applicants to implement this transaction. 

Next. APL will explain how Section 2.2(c) will result in potentially inadequate transportation 

and vvill have anti-competitive effects. Finally. APL will explain how the relevant provisions of 

Section 2.2(c) as interpreted by CSX and NS are inconsistent with Section 17 ofthe APL-Conrail 

Contract, are a disincentive to providing adequate transportation, and conflict with the anti-

assignment clause of Section 19 of the APL-Conrail Contract. 

A. SECTION 11321 PREEMPTION DOES NOT APPLV TO RAIL 
TRANSPORT.ATION CONTRACTS 

Applicants argue that 49 U.S.C. §11321(a) pennits overriding of private contracts.̂ " 

Thev relv on Norfolk and Western Ry. ('o. v. .Ameriean Train Dispatchers' As: n. 499 U.S. 117, 

129-133 (1991) ("Vct-ir") and Sehwahacher v. United States. 334 U.S. 182. 201 (1948) 

("Sehwahaeher") to support that position. Those cases are inapplicable iApp'icants also seek to 

relv on I PSP Deeision .\o 44 and UP/SP Decision No. 5". However, a careful reading of these 

decisions and a clear understanding of the Board's conditioning power lead to the inescapable 

The Staggers Rail Act of 1980. Public Law 96-454 (the "Staggers .Act"). 

10 
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conclusion that the UP'SP decisions do not allow the Board to interfere with shippers" rights 

under their Rail I ransportation Contracts. 

The preemption provision of Section 11321(a) has existed since the Transportation Act of 

1920. Transportation Act, 1920. 66th Cong.. 41 Stat. 456. 482 (1920)."" However. 49 U.S.C. 

^10709. which gov ems contracts, was passed as part ofthe Staggers Act of 1980." Under 

commonly accepted principles of statutorv construction, where two statutes conflict, the one later 

in time governs." Section 10709 was adopted after the preemption provision and should 

therefore be acct>rded greater weight. Posadas v. National C ily BanK. 296 U.S. 497. 503 (1935). 

Moreov er, the purpose and ef fect of Section 10709 was to remove contracts from the regulation 

and jurisdiction ofthe STB. The Board itself has .said Section 10709(c) "relieves transportation 

provided under such contract from the regulatorv' provisions of new 49 U.S.C. 10101-11908 ..." 

STB Ex Parte No. 541. Railroad Contracts (not printed), served March 26, 1996, at 1. 

The Staggers Act. for the first time, clearly permitted railroads and their shippers to enter 

into private contracts to govem their transportation arrangements. Rates on Iron Ore. Randville 

to Eseanaha I'ia Iron Mtn.. 367 I.C.C. 506. 509 (1983). Not only could railroads and .shippers 

agree ui the ternis of service, compensation, and all other related matters, but they could do so 

without fear of interference bv the ICC. l he statute is clear: "The Commission may not require a 

rail carrier to violate the temis of a contract that has been approved under this section...." Former 

49 u s e {jl07l3(g). Further, "[a] contract that is approved by the Commission under this 

In Ad;-Jf. the Supreme Court uses the statutorv term "exemption." APL will use the term 
"preemption" when referring to the Board's power under Section 11321(a). 

.Section 208(a) ofthe Staggers .Act added 49 U.S.C. 10713. t'ne predecessor to Secfion 10709. 
The ICC Termination Act of 1995 reenacted former section 107I3(i)( 1) as Section I0709(c)( 1) 
with onlv one insubstantial change. The word "authorized" replaced the word "approved" since 
not all contracts were required to be approved under the ICCT.A. Indeed, under section 
10713(e)(2). although contracts were required to be approved, they were deemed automatically 
appnned if thev were not disapproved within 60 days offiling. 

API. does not believe that there is a conflict between Section 10709 and Section 11321(a). 
I nder Section l()709(c)( 1). once a Rail Transportation Contract takes effect it is beyond the 
reach ofthe SfB. Therefore. Section 11321(a) cannot reach Rail Transportation Contracts which 
have been specifically removed from the STB's jurisdiction and Part A of Subutle IV, which 
contains Section 11321(a). 
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section, and the transportation under such contract, shall not be subject to this subtitle, and 

may not be subsequently challenged before the Commission or in any court on the grounds that 

such contract violates a provision of this subtitle." Former 49 U.S.C. §10713(i)(l) (emphasis 

added). 

1 he Congressional findings in the Staggers Act explain why interference by the ICC in 

transportation contracts was undesirable. "The Congress hereby finds that ... (4) many of the 

govemment regu'ations affecting railroads have become unnecessarj' and inefficient: ... and (9) 

modemization of economic regulation for the railroad industry with a greater reliance on the 

marketplace is ersential in order to achieve maximum utilization of railroads to save energy and 

combat inflation." Staggers Act. Section 2. 

The legislative history of Secfion 10709 makes it clear that Congress intended to insulate 

contracts from the jurisdiction ofthe ICC. "Once a contract... gees into effect..., the service 

provided under the contract is exempt...from all regulation and all of the requirements of the 

Interstate Commerce Act." Staggers Act Conference Report, at 100. In numerous decisions 

both the ICC ani the courts have recognized this principle: 

"The Commission has never had specific authority to enforce a contract between a 

shipper and a carrier." Rales on Iron Ore. Randville lo Eseanaha Via Iron Mtn.. 367 I.C.C. 506, 

508 (1983). "(C]ontract rate disputes arising after October 1. 1980...are exclusively within the 

jurisdiction ofthe courts." The Toledo Edison Co v Norfolk & Western Railway Co . 367 I.C.C. 

869. 870 (1983). .SVt' al.so. Cleveland Cliffs Iron Co v. ICC. 664 F.2d 568 (6th Cir. 1981); 

Burlington Northern R Co v. ICC. 679 F.2d 934 (D.C. Cir. 1982); and ICC Docket No. 39060, 

Petition of Denver and Rio Grande Western Railroad ('ompany and Salt Lake, Garfield und 

Western Railway Company for Review of a Decision ofthe Public Service Commission of Utah 

Pursuant to 4'J U.S.C. 11501 (not printed), served March 2. 1983. at 2. In adopting coal rate 

guidelines the ICC said that "some of this traffic is under contract, and therefore not subject to 

Commission scmtiny." Coal Rate Guideline. Nationwide. 1 I.C.C. 2d 520. 522 (1985). 
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The ICC has specifically acknowledged that it has no jurisdiction over contracts in 

Section 10709: "Our granting of this exemption has no direct impact on the contract which 

expired on October 12, 1983. The traffic under the contract is statutorily exempt from subtitle IV 

title 49 by virtue of section 10713(i)(l) of the act. and our exemption authority under section 

10505 extends only to matters under subtitle IV. In short we cannot exempt under section 

10505 what Congress has already removed from our jurisdiction under section 10713." 

Consolidated Rad Corp.-Exemption /̂ t'c/wA-M-Charges, I I.C.C. 2d 164, 165 (1984) (emphasis 

added). 

As the ICC itself has held, shipper-railroad contracts are a "comerstone" to the successful 

implementation of the Staggers Act: "A comerstone of the Staggers Act was the contract 

provisions of section 208, 49 U.S.C. 10713 [now 10709]. which allows railroad carriers and the 

purchasers of rail service to enter into binding contracts goveming transp'" rtation rates and 

services. These provisions were implemented to reduce regulation and to encourage carriers to 

operate in a new competitive environment," Exempt—Shipments Siihject to a Contract Rate. 1 

I CC. 2d 966. 967 (1985). In assuring that this "comerstone" is kept intact, the Com'-iission has 

found that contracts preempt its broad jurisdiction over non-ferrous recyclable commodities 

"Paper waste may move under contracts, which removes it from our jurisdiction." Investigation-

Freight Rates for Recycled Commodities, 5 I.C.C. 2d 101. 109 (1988). Where the ICC was asked 

to detemiine if certain prov isions of a tariff applied to a contract, it declined to do so. saying, 

"The Commission has no jurisdiction... to determine the rights of the parties under these 

contracts." Coal Trading Corp. etal. v B d O Railroad Co . el a l . 6 I.C.C. 2d 361. 365 (1990). 

Although it is difficu'* ''"> tell, it appears that Applicants are relying on N&W as the basis 

for arguing that the Board can exercise jurisdiction ov er shippers' Rail Transportation Contracts 

in this case. That reliance is misplaced. In .\&W. the Supreme Court ec dressed "the narrow 

question whether the exemption in sj 11341(a) from 'all other law' includes a carrier's legal 

obligations under a collective-bargaining agreement." IJ. at 127. Despite broader language 

conceming contracts later in the Supreme Court's decision, the only issue that that Court 
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addressed was whether the IC C could preempt collective-bargaining agreements under former 

Section 11341(a). In further circumscribing its decision, the Supreme Court stated: "For purposes 

of this decision, we assume without deciding, that the Commission properly considered the 

public interest factors of § 11344(b)(1) in approving the original transaction, that its decision to 

override the carriers' obligations is consistent with the labor protective requirements of § 11347 

which allows up to six years of pay and benefit protection, ard that the override was necessary to 

the implementation of the transaction within the meaning of § 11341(a). Id. The Court then 

stated: "Under these assumptions, we hold that the exemption from "all other law' in § 11341(a) 

includes the obligations imposed by the temis of a collective-bargaining agreement." Id. at 127-

128. 

The request by Applicants that the Board preempt Rail Transportation Contracts is vastly 

different from the need to preempt collective-bargaining agreements. First, although APL agrees 

with Applicants that requiring Applicants to comply with collective-bargaining agreements 

might prevent Applicants from implementing changes to effectuate the consolidation, that is not 

tme of the Rail Transportation Contracts. Second, Rail Transportation Contracts involve the 

relations between Conrail and its customers, not between Conrail and its employees. Conrail's 

customers, including APL. have no extraneous statutory protection equivalent to the generous 

protection which railroad employees receive under section 11347. The only protection which 

Conrail's customers have is what they have negotiated in their Rail Transportation Contracts 

with Conrail. For APL. two of those protections are the Inequities provision of Section 17 and 

the Assignment provision of Section 19. Hovever. Applicants have requested the preemption of 

both of these sections. 

Applicants also mistakenly conte.id that UP/SP Decision Nos. 44 and 57 stand for the 

proposition that the Board has the power to preempt Rail Transportation Contracts under Section 

11321(a). In UP/SP Deeision No 44. the Board adopted what has become known as the 

"contract modification condition." Under the "contract modification condition," the Board 

requ-red the Union Pacific Raiiroad Company and all ofthe merging railroads ("UP") to open up 
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50 percent of their Rail Transportation Contracts at 2-to-l points, as a condition to the approval 

of the consolidation. Id at 231. The purpose of his condition was to give the Burlington 

Northem and Santa Fe Railway Company ("BNSF"). the Board's designated competitor with the 

new Lip. "immediate access to a traffic base sufficient to support effective trackage rights 

operations." Id at 146. The result was to give UP's customers the right - if they wished — to 

open up their Rail Transportation Contracts with UP to competition from BNSF. That is. 

shippers won the right to competition. 

The condition was imposed on UP under 49 U.S.C. §11324(c). At that point, UP had the 

option of accepting the condition and going ahead with its consolidation or rejecting the 

condition and not going forward with the consolidation. The important thing is this: UP was 

subject to the Board's jurisdiction. .SVc Thurston Motor Lines. Inc -Control and Merger, 104 

M.C.C. 1. 11-12 (1965); and Missouri Pac R.. Co-Control-Chicago & E. I . R. Co, 327 I.C.C. 

279. 310-311 and 324 (1965). UP's shippers who had Rail Transportation Contracts were not. 

In UP/SP Decision No. 5 .̂ which made five general observations, the second observation found 

that "The condition merely allows a 2-to-l shipper to put up for bidding traffic that had 

previously been committed by contract to UP or to SP. The shipper need not tender any traffic to 

BNSF, and is free to reject the COM .-act modification condition in its entirety. " Id. at 5 

(emphasis added). The Board left it to the sole discretion ofthe shippers whether they wished to 

take advantage ofthe BNSF competition. 

In adopting ten guidelines to be tollowed, without mentioning Section 10709. the Board 

affimied "the shipper selection right" in guideline #4 under which the shipper party to a Rail 

Transportation Contract, and only the shipper, could select the portion of its contract traffic (up 

to 50%) to open up to BNSF. Id. at 10. The Board also granted the shipper the option of the 

timing of the opening of the contract in guideline #5. Id. As an altemative. guideline #8, 

allowed U'P and a contract shipper by mutual agreement to modify any term of a contract. Id. at 

11. 
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In I P/SP Decision No. 5~. the Board recognized that it could not force shippers to 

involuntarily modify their Rail Transportation C itracts with UP and the Southem Pacific 

Transportation Company ("SP"). Even though the preemption power of Section 11321(a) was 

available to the Board, it did not invoke this power to require UP to give up UP contract traffic. 

And it was a critical condition in that proceeding because, without a designated competitor to 

resolve the competitive problems ofthe UP-SP consolidation, the Board most likely would have 

denied the transaction. Hence, in UP-SP. the transaction itself created the competition, while 

here CSX and NS are attempting to use Section 2.2(c) to circumvent that competition. 

There is yet another reason for the Board to refuse Applicants' invitation to interfere in 

Rail Transportation Contracts. The APL-Conrail Contract is for intermodal traffic. The 

Commission exempted intermodal traffic from regulation in Improvement of TOFC/COFC 

Regulation. 364 I.C.C. 731 (1981). Before the Board can regulate a matter that has been 

deregulated, it must revoke the exemption. 49 U.S.C. § 10502(d). Applicants have not asked the 

Board to revoke the TOFC/COFC Exemption, and so the Board cannot regulate the APL-Conrail 

Contract in this proceeding. Hence, not only do the protections of Section 10709 apply to the 

APL-Conrail Contract, but so does the exemption of Section 10502. APL agrees that "[i]n short, 

experience has proven the wisdom of deregulating intennodal transportation. The Board should 

be leery of those that seek, through the back door ... to re-regulate it." CSX/NS-176 at 465. 

W hen closing that back door, the Board should be sure that the back door is equally closed on 

Applicants. 

Using Section 11321(a) to preempt contracts entered under Section 10709 would quickly 

begin to erode this "cornerstone" of the Staggers Act. In this proceeding. .Applicants have 

specifically requested the Board to preempt the non-assignment clauses of contracts entered 

pursuant to the authority of Section 10709. Further, as has been demonstrated above, by 

application of Section 2.2(c) to the APL-Conrail Contract. Applicants are also seeking a covert 

preemption of Section 17 (Inequities) ofthe APL-Conrail Contract. 
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But. why should the Applicants stop here? Rail Transportation Contracts contain 

obligations and requirements that may make it more difficult for Applicants to implement the 

proposed transaction. Perhaps it would be easier for Applicants to implement the transaction if 

these provisions were overridden. The financial requirements of some contracts may also 

increase the difficulty of implementing a transaction. Why not preempt those terms so the 

AT^pl.cants will have a greater stream of revenue to pay for improvements and reduce debt? As 

noted above, shippers with Rail Transportation Contracts have no extraneous protection 

analogous to labor protection under Section 11326; all they have are the terms of the contract 

they bargained for. The Board should not sanction the breach of the sea wall to erode the 

"comerstone" ofthe Staggers Act created by Section 10709. 

If the Board were to unwisely allow the use of Section 11321(a) to preempt Rail 

Transportation Contracts, the flood would be immediate. The Board's preemption power under 

Section 11321(a) is not limited to control and merger applications between Class I railroads. 

That power extends to exemptions under Section 10502. .SVe D&H Ry—Lease & Trackage 

Rights Exempt Springfield Term. 8 I.C.C. 2d 839. 847 (1992), where the ICC said "... there is no 

legitimate economic or regulatory policy basis for upholding a distinction between exemptions 

and approvals...." The same preemption applies to approval or exemption. If the STB opens the 

flood gates in this proceeding. APL foresees the swift final erosion ofthe contract "comerstone" 

through the use of notices of exemption for trackage rights, 49 C.F.R. § 1180.2(d)(7) where the 

railroad does not like one or all of the provisions of a Rail Transportation Contract, and sees an 

easy wa> to preempt the unfavorable terms. The Board should not even start down this path, for 

it will destroy the good achieved under Section 10709. 

The public interest in Rail Transportation Contracts requires that the Board not exercise 

its preemption power; both the Staggers Act Conference Report at 100 and Section 10709(c)(1) 

prohibit it. When the Board weighs the public interest in this proceeding, it must conclude that 

the sanctity of Rail Transportation Contracts outweighs the convenience of CSX and NS in 
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dividing the contracts as called for by Section 2.2(c) and the voiding of non-assigrmient 

provisions. 

B. SECTION 2.2(c) AND THE PREEMPTION OF NON-ASSIGNMENT CLAUSE IN 
RAIL TRANSPORTATION CONTRACTS ARE CONTRARY TO THE PUBLIC 
INTEREST AND ARE NOT NECESSARY TO THE IMPLEMENTATION OF THE 
TRANSACTION 

A railroad consolidation proposal must be judged by the Board under 49 U.S.C. §§ 

11321-11327. "The Act's single and essential standard of approval is that the [Board] find the 

[transacfion] to be "consistent with the public interest.'" Missouri-Kansas-Texas R. Co. v. 

United States. 632 F.2d 392. 395 (5th Cir. 1980). cert denied. 451 U.S. 1017 (1981). UP/SP 

Decision No 44. at 98. Accord Penn-Central Merger and N & W Inclusion Cases, 389 U.S. 486, 

498-499(1968). 

Section 11324(b) lists five factors that the Board must consider in a proceeding involving 

the merger or control of at least two Class I railroads. Of those five factors, two are relevant to 

APL's position that the Board should disapprove Section 2.2(c) and not void anti-assignment 

clauses: "(1) the effect of the proposed transaction on the adequacy of transportation to the 

puolic; ... and (5) whether the proposed transaction would have an adverse effect on competition 

among rai! carriers in the affected region or in the national rail system." 49 U.S.C. § 11324(b)(l 

and 5). 

Typically, when analyzing the adequacy of transportation factor, the Board looks at the 

public benefits, which may be defined as efficiency gains. UP/SP at 99. Since APL and Conraii 

together created an offering of contract service to APL. the contract constitutes the measure of 

adequate transportation to APL. Applicants should provide nothing less. Yet, APL has shown in 

the Response that the proposed means of dividing the APL-Conrail Contract under Section 2.2(c) 
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has the potential to create serious efficiency problems. Since the protocol proposed by CSX and 

NS in Section 2.2(c) impedes efficient and adequate transportation offered under the APL-

Conrail Contract, and all other similar contracts, the Board must not approve Section 2.2(c) and 

must not override the anti-assignment clauses. 

Wh' n considering the second factor, the Board's consideration of competition is not 

limited to rail carriers alone, but includes an examination of the total transportation market. 

UP/SP Decision No 44, at 99 See Central Vermont Ry. v. /CC. 711 F. 2d 331, 335-337 (D.C. 

Cir. 1983). In this transaction, the division of Rail Transportation Contracts between CSX and 

NS has blatant horizontal effects which would allow per se conduct. The two competing 

railroads have very simply agreed to divide the market of Rail Transportation Contracts, and 

even to divide up individual Rail Transportation Contracts, between them, instead of competing 

to serve the market. Applicants' market division is particularly egregious for contracts or 

portions of contracts involving service between Dual points. 

To demonstrate to the Board more fully that approval of Section 2.2(c) and voiding anti-

assignment clauses in Rail Transportation Contracts will not result in adequate transportation, 

APL will: (1) explain the operational and administrative problems it foresees with the proposals 

made by Applicants to serve APL after the Closing Date; and (2) explain why Section 2.2(c) and 

the voiding of anti-assignment clauses are not necessary for CSX and NS to efficiently provide 

transportation under Conrail's Rail Transportation Contracts. To demonstrate to the Board more 

fully the competitive problems with approval of Section 2.2(c) and the voiding of anti-

assignment clauses in contracts, APL will show that Section 2.2(c) and the voiding of anti-

assignment clauses result in an anticompetitive market division and process. 
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1. Applicants' proposal to divide ConraiPs Rail Transportation Contracts under 
Section 2.2(c) and to void anti-assignment clauses in Rail Transportation Contracts will not 
result in adequate transportation service to the public. 

Under Applicants' unknown plan for dividing Conrail's contract traffic, APL sees the 

potential for an operational meli-down far exceeding anything that has happened in the west.̂ * 

For example, the service APL receives from Conrail under the APL-Conrail Contract is for a 

network in the northeastem United States between 15 city pairs.̂ "̂  Baumhefner VSl at 2. 

Service is not just between point A and point B. but. for example, from Chicago to APINY via 

Cleveland. Buffalo, and Syracuse, where containers are added to and removed from trains. 

These containers are delivered locally or put on other trains for delivery to other points on APL's 

network. Baumhefner VSl at 4. Conrail provides this service to all 15 cities on its system today. 

CSXT and NSR will provide the service after the Closing Date, but neither wili serve all 15 

cities. CSXT will not serve Allentown. PA, Harrisburg, PA, Morrisville, PA, Pittsburgh, PA, or 

Toledo, OH. NSR will not serve Syracuse. NY. Boston. Ma, Worcester, MA, or Springfield, 

MA. in addition. CSXT will solely serve Marysville. OH. CSXT and NSR will both serve 

Chicago, IL. Baltimore. MD. Cleveland. OH. Columbus, OH, APINY, and St. Louis, MO. 

CSXT and NSR have not decided how they will divide the traffic under the APL-Conrail 

Contract moving between Dual points. Hart TR at 273. Response, Exhibit E, deposition of Mr. 

James W. McClellan, pages 208-209. All they have told APL is that the traffic will be divided 

by them under the "protocol" of Section 2.2(c). regardless of APL's desires. That this creates the 

potential for inadequate transportation is self evident; APL believes, in fact, that the current lack 

of planning could make the service problems in the west appear mild in comparison. Rhein VS 

at 4. 

It was for this reason that APL sought an oversight condition, to be able to prevent problems in 
the east similar to those in the west. APL believes that the Board's oversight condition must 
have stronger teeth than that agreed to in the NITL Settlement. CSX/NS-176, at 771. See Rhein 
VS at 24-25. 

The cities are Chicago. Boston. Springfield. MA, Cleveland, Columbus, OH, Balfimore, 
Allentown. PA, Pittsburgh, Worcester. MA. Syracuse, Toledo, OH, South Keamy, NJ (APINY), 
MorrLsville. PA. Harrisburg. PA. and St. Louis. 
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APL's service vvill suffer and be wholly inadequate without APL's input. Baumhefner 

VSl at 15-16. The Conrail operation ofthe APL-Conrail Contract is intricate. It requires an 

excellent interchange in Chicago with UP. CSX T has said that its new 59th Street facility will be 

operational and vvill be able to handle the interchange. Applicants' Rebuttal. Volume 2A, 

CSX/NS-r77 (referred to as "CSX/NS-177/2A"), Rebuttal Verified Statement of John W. 

Orrison. at 638-643 (to be cited as "Orrison RVS at " ) . But, i f Mr. Orrison is so convinced 

that the 59th Street intennodal yard vvill be up and running, why does he then state that Conrail's 

63rd Street temiinai is an altemative. that a routing over the IHB is an altemative. and that 

routing through Dolton is an altemative Id. at 641-642. Although no details are given for these 

altematives. the only reason for proposing them at the rebuttal phase of the case must be because 

there are questions about the 59th Street terminal. APL's experience is also that a new facility 

cannot just opcii and run; it must go through a shake down period. The interim period is sure to 

provide less than adequate transportation, unless APL can participate in the planning. 

There are other significant operational problems: 

(a) The operation of .APINY. Conrail provides the service that APL requires today. 

CS.XT will acquire APINY from Conrail. but access vvill be available to both CSXT and NSR. 

However. NSR has no track or other facilities available at APINY. APL does not know how 

NSR can serve APIN^' without any track or support facilities on site, where travel will be 

required from a NSR yard through the NJSAA. Indeed. NSR's response is that it is studying the 

matter. CSX'NS-177/2.A. Rebuttal Verified Statement of D. .Michael Mohan, at 397 (to be cited 

as "Mohan RVS at_"), NSR will not have parity with CSXT to serve APL at APINY. 

Baumhefner VS2 at 2-6. Nor is there any guarantee that the proposed CSXT and NSR tram 

schedules vvill be operated (Mohan RVS at 398) or meet APL's needs. Baumhefner VS2 at 6-12. 

Finallv. the .Applicants have refused to recogrize that there is congestion in the NJSAA. 

Baumhefner VS2 at 12-15. 

(b) Elimination of three altemate routes that APL has between Cleveland and APINY. 

Today, when Conrail experiences congestion on the River Route between Selkirk, NY and 
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APINY. it can reroute an APL train over the Southem Tier, from Buffalo to APINY, or over the 

Old Pennsylvania Railroad route from Cleveland to .APINY via Harrisburg. After Conrail is 

partitioned. CSXT will operate the River Route and NSR will operate the Southem Tier and Old 

Pennsylvania Route, limiting APL's options to avoid congestion. Baumhefner VS at 7-8. Mr. 

Orrison only suggests altemate routes, but does not state that they will be as timely as the current 

service that APL receives from the Conrail altemates. Orrison RVS at 643-647. His main 

altem.ative is a detour over the NSR lines. But a detour is usually available only in emergencies, 

and takes the lowest priority, not the high priority service APL needs. 

To summarize: "To see Conrail carved and divided into two packages connected by 

enclaves of joint services, in a process from which APL has been completely excluded, is not 

only troubling to us, but appears to be a blueprint for disa.ster.... The present integrated APL 

network on Conrail will be dismantled by the Applicants under the partition plan which they 

have described to the Board. In its place, new plans, and new traffic flows are contemplated, 

adding new volume to lines which our experience tells us are already choke points today. 

Terminal services are not simply revised; they are re-invented. Existing, proven interchanges are 

abandoned. We see. ... a clear potential for multiple and continuing service disasters ahead, 

potentially culminating in gridlock and the melt-down of what had once been a sterling Conrail 

rail service. If this is to be avoided, APL needs to be part ofthe planning process for the future 

handling of its traffic, and the Board needs to retain jurisdiction to act further if the public 

interest is shown to require it." Rhein VS at 22-23. 

However, Mr. Baumhefner acknowledges that these problems can be resolved through 

negotiations, as do Mr. Omson (Ortison RVS at 637 and 649)̂ ^ and Mr. Mohan vMohan RVS at 

395, 398, and 399). 

Curiously, when Mr. Orrison suggests discussions with APL, he limits it to "legitimate 
operational concems." Unfortunately, neither Mr. Orrison nor CSX seem to realize that the 
contract between APL and Conrail is a whole document that cannot be addressed on one specific 
issue without taking a look at all other issues. 
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In addition to the sei vice problems, administration of the APL-Conrail Contract in its 

current form by two competitors will create serious anticompetitive concems. rendering the level 

of transportation whollv inadequate. Mr. Rhein explained the problems that would arise from 

two railroads trying to administer a very complex contract that was established with and is 

currentlv administered by one railroad. "Applicants propose that this Transportation Agreement 

be administered by CSXT and NS. who are competitors to each other and one of whom is a 

competitor to APL. Upon examination, this result is totally unworkable and creates significant 

antitrust concems. For example. APL has. in its Conrail contract, a comprehensive most-favored 

nation clause between Conrail service points. How can that clause be administered between two 

competitors, especially when both serve a point such as South Kearny which is covered by the 

APL-Conrail contract, and both are separately quoting rates to APL competitors to and from 

New York/New Jersey tenninals? How is APL to monitor, in a cost-effective way. the rates 

extended by CS.X T or CSXI fcir counterpart services, without gaining information about CSXI's 

commercial business? In order to administer the most-favored-nations clause, are CSXT and NS 

to meet regularly and discuss the prices they are charging to intermodal shippers at APL common 

points?" Rhein VS at 18. 

In order to adequately administer the APL-Conrail Contract, NS and CSX would need to 

engage in conduct which raises serious anti-competitive concems. They include: (1) the most 

favored nation prov ision would require inappropriate communications between NS and CSXT, 

who are competitors, when that provision is triggered by a rate action of one of them;" (2) at 

Mr. Rutski has suggested that the use of "competent third party neutrals ... to resolve any MEN 
issues on a basis that does not disclose confidential information improperly." CSX/NS-177/2B, 
at 384. Before this proposal would be workable, the answers to many questions would have to 
be resolved through negotiations, such as: ( I) who will pay the third party; (2) how can APL be 
sure lhat CSX and NS share each and every rate they establish with the third party; and (3) what 
access does APL have to the third party? 

Under the proposed transaction. Mr. Rutski's proposal would introduce the fourth third 
partv neutral, vvhere there is onlv one today. If APL and Conrail cannot agree under the miost 
favored nation provision, an auditor is braught in. Applicants propose arbitration if they cannot 
agree how to divide APL's contract. Transaction Agreement. Section 11.12, CSX^S-25/8B at 
75-76. If shippers are dissatisfied with service they may seek a- t)itration under Section I I . C. of 
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Dual points served bv both carriers. APL would need to obtain the consent of both NSR and 

CSX T before any rate adjustments to the contract could be made, creating a situation where one 

of the railroads could reject a market driven price adjustment; (3) in the allocation process, 

CSXT and NSR will both review the APL-Conrail Contract, so that each will know the 

commercial terms of its competitor; (4) APL will lose the routing options that it has available 

today between Chicago and APINY: (5) new operators will serve APL without any input into 

those operations from APL; and (6) APL's largest competitor CSXI will administer APL's 

contract and obtain access to the confidential commercial provisions of that contract without 

APL being able to negotiate provisions to protect itself* The result of this situation is that APL 

will not receive adequate transportation. 

Mr. Rhein identifies other problems which arise because of APL's unique relationship to 

CSX and its concem that CSX will not provide the same level of commitment to APL's business 

as Conrail does novv. and thus APL cannot possibly receive the same contract benefits that it now 

receives. These problems are: (I) existing service monitoring,^'' correction of service 

deficiencies, and day-to-day coordination of APL's needs by two new . untried (in these markets) 

service partners, one of whom actuallv stands to benefit from any APL service failures; (2) 

modifications ofthe APL-Conrail Contract, routinely agreed to by Conrail today to assist APL in 

adjusting to changing shipper requirements, will novv require the approval of two providers, one 

a competitor of APL who may benefit each time permission is denied; (3) new rates and new 

the NITL Settlement. CSX/NS-176. at 771-772. Finally. Mr. Rutski suggests using a third party 
neutral to monitor implementation ofthe most favored nation provision. CSX/NS-177/2B. at 
384. .API. does not believe that a commercial relationship that relies on all of these third party 
intermediaries can work efficiently. Applicants should just sit down and negofiate with APL 
instead of relying on such an intricate house-of-cards of third parties. 
'** CSXI is CSX's intermodal subsidiaiy which provides stacktrain service and competes head-to-
head with APL in moving international and domestic containers in the domestic stacktrain 
market. As a competitor of APL and without written contract modifications protecting APL, the 
result of allowing CSX and NS to jointly administer APL's contract with Conrail would 
substitute CSXI as a service provider with a disincentive to continue the partnership relation 
developed over many years between Conrail and APL. 

APL holds three conference calls with Conrail personnel every day to resolve problems. 
Neither CSX nor NS has proposed such in depth monitoring. 
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services will require disclosing target customers and business objectives to, and receiving 

approval from CSX and NS, who are alS2 competitors of each other and one of whom is a 

competitor of APL; (4) management of APL's terminal services at APINY, and other terminals 

allocated to CSX, by CSXI. a competitor which has conflicting needs of its own; and (5) new 

train schedules must be negotiated with two new entities which have their own service 

requirements to meet, one of whom will benefit financially if APL's needs take second place. 

Rhein VS at 19.'"' 

Mr. Rhein has said that APL can work with CSX. Rhein VS at 6. But, he is very 

concerned that APL's prime competitor may become APL's primary service provider in the 

Northeast without giving APL the chance to negotiate contract provisions that will protect APL 

in these changed circumstances. In the Pacific shipping lanes Sea-Land is APL's main 

competition. In the domestic stack train market it is CSXI.̂ ' Rhein VS at i9-20. "[Sjpecial care 

must be taken in defining the duties and responsibilities and commitments of CSXT, if it is to 

substitute for Conrail." Rhein VS at 19. APL is "coneemed that, without special provisions in a 

contract with CSXT, we vvill thus lose the benefit of the partnership which we have had with 

Conrail and will be served by a provider who may well have a disincentive to work with us when 

we seek to advance competitive frontiers. The result will be that competition will suffer. That is 

why .APL must be allowed to negotiate new contracts." Rhein VS at 21-22. 

All of these potential problems demonstrate powerfully that the proposed allocation of 

Conrail's Rail Transportation Contracts under Section 2.2(c) without APL's participafion will 

create potentially inadequate transportation under the APL-Conrail Contract. However, the 

"̂ .APL notes that NS has refrained from responding to APL's competitive claims conceming 
CSXI. .SVc CSX/NS-176. at 188. 

]] It is also clear from the depositions ol Mr. Hart, Mr. 
Omson. [( ]] that there is an excellent possibility that CSXI will administer the 
API.-Conrail Contract for CS.XT. How can a non-railroad non-applicant in this proceeding be 
assigned a contract between APL and a railroad? Certainly the Applicants' attempt to void the 
anti-assignment clauses of the contracts should not allow the free assignment of these contracts 
bevond CSXT or NSR. That result would be tmly bizan-e. 
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problems raised above can be solved by negotiations and agreement between APL and CSX and 

APL and NS. In order for that to occur, the Board must disapprove Section 2.2(c) and not void 

anti-assignment cLuses in contracts. 

2. Section 2.2(c) and voiding anti-assignment clauses are not necessar> for the 
transaction to go forward. 

CSX and NS have erroneously claimed that the only way to divide the Conrail Rail 

Transportation Contracts between CSX and NS is by implementation of Section 2.2(c). CSX and 

NS have also eiToneously claimed that it is necessary' to eliminate the anti-assignment clauses of 

Rail Transportation Contracts for CSX and NS to obtain these assets of Conrail. They are 

wrong. Instead. CSX and N;" must simply do what their Chairmen. Presidents, and Chief 

Executive Officers have said thev will do - compete. In his deposition. Mr. Prillaman 

acknowledges this can be done (See Volume 2A - Public Appendix, deposition of Mr. L.I. (Ike) 

Prillaman at 14-Id and 18 (to be cited as "Prillaman TR at _ " ) ) . although Mr. Jenkins of CSXT 

and ([[ ]]] claim there is no other way of allocating these contracts. See Volume 2A -

Public Appendix, deposition of Mr. Christopher P. Jenkins at 8 (to be cited as "Jenkins TR at 

_")and|([ 111. 

Mr Rutski's assurances that everything will be just fine do little to alleviate APL's 

concems. In his verified statement. Mr. Rutski used the word "assure" five times and the word 

"ensure " tvvo times. ' [[[ 

" I want to assure APL that none of its fears are warranted." Rutski VS at 376. "... our goal is 
to ensure not onlv that .API. receives at least the same ievel of service from CSXI as it receives 
from Conrail. but wiierever possible to provide improved service." Id. at 376-377. " I can assure 
him CSXT and CSXI will respeci APL's contract rights and continue to provide the level of 
service that APL deserves. ' Id. al 378. "As to APL's concem that CSXI will attempt to steal 
APL's TIM traffic, I can assure APL that we will not attempt to do so." Id. at 382. " I can assure 
Mr. Sappio that if CSXI made it a practice to unreasonably disadvantage other ocean carriers, 
those can-iers would take their business elsewhere." Id. "We would, however, work to ensure 
that the contract is properlv and lawfully administered and are confident in our ability to do so, 
with API.': full cooperation " Id. at 383. " I can assure APL that we will work cooperatively 
with it and NS to address is.,ues that may arise." Id. at 384. 
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]]] Mr. Rutski obviously realizes that APL has a number of 

legitimate concems. [[[ 

CSXI is not a party to this proceeding; it is a subsidiary of 

CSXC and an affiliate of CSXT. [[[ 

]]] 

At the end of his response to APL Mr. Rutski finally admits that "|t]he intervention ofthe 

Board is not needed lo permit a mutually beneficial relationship to develop and flourish between 

our companies, a goal that I very much look forward to quickly achieving.' Rutski VS at 3»7. 

NV'ith this sentence. Mr. Rutski contradicts the prior thirteen pages he spent defending Section 

2.2(c) and attacking APL's requested relief - that the Board not interfere in its commercial 

relationship vvi»h Conrail and Conraii s successors by striking down section 2.2(c) and not 

voiding anti-assignment clauses. 

Contrarv' to Applicants' position. APL does not believe that section I I . C. of the 

Agreement Between the National Industrial Transportation League. Norfolk Southem. and CSX 

(the "NITL Settlement"). CSX/NS-176 at 768-774, provides a solution to the problems of 

Section 2.2(c). Section II . C. is ver> narrow. First, it only applies to contracts between Dual 

points where the allocated railroad has not met the shippers' service requirements within the first 

six months after the Closing Date. Second, it provides relief only as to service issues. 

.Mr Prillaman has .said that the Closing Date could be as early as October 1, 1998 

(Prillaman TR al 9). but Mr. Hart said the Closing Date could be six to nine months after the 

Control Date (Hart TR at 278). If the Board approves the proposed transaction and issues its 

decision according to schedule on July 23, 1998, with a typical 30 day effective date, the Control 

27 



Date could be August 22. 1998 at the earliest. Six months after tl at is late Febmary 1999, the 

Closing Date projected by Mr. Hart. Section II . C. cannot be used until six months after the 

Closing Date. Based on Mr. Prillaman's earlier Closing Date of October 1, 1998, Section II . C. 

would apply to Rail I ransportation Contracts still in effect on April 1, 1999. Using Mr. Hart's 

later Closing Date of late Febmarv' 1999, Section II . C. would only apply to Rail Transportation 

Contracts still in effect in late August 1999. The only Rail Transportation Contract of record in 

this proceeding that would still be effective on either of those dates involving service between 

Dual points and therefore eligible for relief under the NITL Settlement is the APL-Conrail 

Contract.'*' Based on the record. Section II . C. would only apply to APL. 

But APL. which did not enter the NITL Settlement, does not believe that Section I I . C. 

provides any real relief Section II . C. allows a shipper dissatisfied with the service it is 

receiving to notify the railroad providing ils serv ice of its dissatisfaction and gives the railroad a 

chance to solve the problem. If the service problem cannot be solved, the matter can go to 

arbitration, where if there is just cause the arbitrator can only order the transfer of the service 

obligation to the other railroad. However, the service responsibility can be transferred only if the 

transferee does not certify that it cannoi perfomi the service. 

The arbitration cannot affect any other rights or terms under the contract (See CSX/NS-

176 at 771-772). vet service is only one ofthe many potential problems that APL has with the 

allocation of the APL-Conrail Contract under Section 2.2(c). Since Section I I . C. does not 

address any of .APL's other problems, as explained previously, and makes it extremely difficult 

to transfer service. APL views this provision as no relief at all. .As the only shipper with 

.APL attempted to find out how many Rail Transportation Contracts would be effective on 
April I . 1999. See APL-I2. .Applicants objected, and APL's Motion to Compel. APL-I6 was 
denied bv .fudge Levc thai on Ftbmarv 5. 1998. APL then sought to depose Mr. John Q. 
Anderson t)f CSX. a signatory to the NITL Settlement. APL-17. Judge Leventhal granted CSX's 
Motiim to Qua.sh. CSX/NS-200 on February 12. 1998. Applicants have blocked all of APL's 
efforts to discover this information and have not presented one scintilla of evidence to support 
Seclion II . C. 
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ev idence of record that Section II. C. would apply to its contract. APL believes the Board should 

not impose this "do nothing" provision, upon it. 

In light of all the problems with Section 2.2(c) pointed out in APL's Response and here 

and the lack of practical assistance from the NITL Settlement. APL believes there is a better 

solution. That is the solution that APL has advocated from the start: face-to-face negotiation 

between CSX and APL and between NS and APL. with APL selecting the right rail carrier for 

the right traf fic lane. But this simple solution, Applicants claim, is precluded by Section 2.2(c). 

When CSX and NS entered the letter agreement on April 8, 1997.̂ '* they could have 

begun the process of negotiating with shippers under contract to Conrail at that tim.e. They could 

have created teams (there are alreadv several hundred implementation teams at CSX and NS, 

CSX/TSIS-I77/2A. Rebuttal Verified Statement of Ms. Nancy S. Fleischman. at 95 and 

Applicants' Rebuttal. Volume 2B. CSX+NS-177. Rebuttal Verified Statement of Mr. Michael J. 

Ward at 7) to negotiate with shippers after signing confidentiality agreements with those 

shippers. Instead, CSX and NS chose to establish Secfion 2.2(c). 

There is still time, however, for CSX and NS to compete for Conrail's ''affic under Rail 

Transportation Contracts. Both CSX and NS have said lhat where traffic is not moving under 

contract, the shipper will decide whether CSX or NS vvill get its traffic. Prillaman TR at 14-16, 

Jenkins TR at 8-9. [[ ]]. Conrail's contract shippers should not be treated 

dif ferenllv than its common carriage shippers. APL proposes that, if the Board approves the 

transaction, strikes Section 2.2(c). and does not void anti-assignment clauses, on June 9, 1998, 

the day after the Board's scheduled public voting conference. APL will enter confidentiality 

agreements with CSX and NS and allow them access to the APL-Conrail Contract. By August 9, 

1998 CSX and NS will submit proposals for handling APL's traffic (during the time between 

June 9 and August 9, .API. and Conrail personnel will discuss any issues and questions that CSX 

or NS has). By September 9. 1998 APL will respond to the proposals so that CSX and NS can 

then plan for and allocate the resources necessary for operations on the Closing Date. This meets 

CSX 'NS-25/8A, at 350-399. 
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Applicants' stated objective for Section 2.2(c). knowing which railroad will provide which 

service to which shipper on the Closing Date so that they can allocate the necessary resources. 

This vvill also be consistent with the swom testimony of Mr. Snow and Mr. Goode advocating 

competition between CSX and NS. This will be a burden on APL and Applicants. APL is 

willing to take on the burden, and Mr. Prillaman said that it can be done. Prillaman TR at 25-27. 

And it will not be much more of a burden than what Applicants now face: they must go through 

each contract and decide which railroad will provide the service. The result of APL's proposed 

solution in contrast to Applicants' plan will be that (he two main rail competitors in the eastem 

United States will not collude to divide Rail Transportation Contracts, but instead will bid for 

them. 

As previously explained, preemption of Rail Transportation Contract nghts is not 

necessary for Applicants to implement their partition of Conrail. Applicants have options 

available to them which are not contrary to the public interest or anticompetitive. 

3. Applicants' Proposed Division of Contracts is Anticompetitive. 

The application of Section 2.2(c) to Rail Transportation Contracts and the voiding of non-

assignment clauses in those conliacts not only will create the potential for inadequate 

transportation but will be contrary to the public interest because they vvill allow two competitors 

to divide markets. 

There can be no doubt that the territorial division of traffic proposed by Section 2.2(c), 

especially when considered in conjunction with the Applicants' attempt to eliminate the 

shippers' contractual right to ref use lo agree to assignment of their contracts, is a per se restraint 

of trade. CSXT and NSR are competitors between Dual points, yet Section 2.2(c) would allow 

them to sit down and divide up those horizontal markets and shippers would be required to 

accept that market division if their anti-assignment clauses were voided. The Department of 

Justice, in this proceeding has stated that it is possible that one Rail Transportation Contract can 

be a market. See Volume 2A - Public Appendix. Deposition of Dr. Peter A. Woodward at 44-45 

(to be cited as "Woodward TR at "). Division of even one Rail Transportation Contract that 
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requires serv ice between Dual points by these two competitors is a classic case of a horizontal 

conduct which the Supreme Court has foui 1 to be per se illegal. United States v. Topco 

.Ls.sociales hie . 405 U.S. 596 (I972).''-

If allowed to divide up Conrail's coiit.acts between Dual points, depriving contract 

holders of the right to refuse to consent to the assignment. Applicants will have created an 

unreasonable constraint on competition. .SVf Woodward TR at 44. where Dr. Woodward said 

"...from an economic point v>f v iev. an agreement between the only competitors in a market on 

the way in which the market would be divided ought to be looked at carefully, the incentives of 

the competitors probably aren't in line with the incentives ofthe consumers who are buying..." 

Not only is the result of Applicants' implementation of Section 2.2(c) and the novafion of 

the anti-assignment clauses anticompetitive, but the very process of dividing the contracts also 

raises serious antitrust concems. .Applicants have explained that, after the Control Date, they 

will detemiine whether CSX or NS will operate a Rail Transportation Contract between Dual 

points. To reach that agreement. CSX and NS will have to review each Rai' Transportai ion 

Contract between Conrail and its shippers, l he result is that these two rail competitors will 

necessarily share rate information. Regardless of the railroad chosen to serve APL. its 

competitor vvill have had knowledge of and access to APL's rates. "Absent immunity, *** 

compilation and dissemination of rate information would subject [participants] to severe antitmst 

risks." Central & .Southern Motor Freight Tariff.iss n v. United Stales. I l l F.2d 722, 732 (D.C. 

Cir. 1985), citing United Stales v. Container Corp., 393 U.S. 333 (1969), and American Column 

and Lumber Co v. I'nited Stales, 257 U.S. 377 (1921). "Because agreements among firms to 

Ev en though the partition of Conrail by CSX and NS can be viewed as a joint venture, 
the effect of Section 2.2(c) is to allocate markets. This should not be allowed. See C 'ilizens 
Publishing ('o. v. I nited Slates. 394 U.S. 131, 135 (1969) w here the formation of a joint venture 
by two competing newspapers for combined production and iistribution was illegal "beyond 
peri'dveniure" since it pooled profits and fixed prices. "Even if the essential business of a joint 
venture is lawful, collateral restraints limiting competition among the venturers or its parents 
mav be unreasonable where participants in a joint venture are actual or potential competitors." 
AB A .Antitmst Section, Antitrust Law Developments (2d ed. 1984) at 51. Section 2.2(c) and the 
voiding of anti-assignment clauses w ill unquestionably limit the competition between CSXT and 
NSR. 
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exchange or post price information can constitute violations of § 1 of the Sherman Act (although 

not on a per se basis), systems providing for such exchanges are viewed with suspicion utider the 

antitmst laws." .SVt'. e.g.. Battipaglia v. A )' Stale Liquor Authority. 745 F.2d 166. 172 (2d Cir. 

1984); Elav-O-Rkh v. .VC. Mdk Comm n. 593 F.Supp. 13, 15 (E.D. N.C. 1983); Railroad 

Transportation Contracts. 3 I.C.C. 2d 219. 228-229 (1986). Hence, even the process of 

partitioning the Conrail Rail Transportation Cotitracts raises serious and significant 

anticompetitive concems. 

The transaction as currently stmctured clearly creates potential anticompetitive effects. 

The Board has held that anticompetitive effects are contrary to the public interest. 49 C.F.R. 

§1180.1(c)(2); and Santa Fe Southern Paeifie Corp-Control-SPT Co, 2 I.C.C. 2d 709, 726 

(1986). Ty pically, the Board imposes conditions to ameliorate potential anticompetitive effects. 

49 C.F.R. 1180.1 (d)( I). To ameliorate the harm here, the Board using its authority under Section 

11323. must strike down at the very least the anticompetitive portions of Section 2.2(c) dealing 

with the allocation of contracts between Dual points. Further, it must refuse Applicants' request 

lo void anti-assignment clauses.'**' 

C. SECTION 2.2(c) IS INCONSISTENT W ITH THE APL-CONRAIL CONTRACT 

Section 2.2(c) is a complex formulation developed primarily to divide the revenue 

generated by Conrail's Iransportation Contracts between CSXT and NSR." However, except 

for service between Dual points. Section 2.2(c) actually accomplishes nothing more than what 

would happen in the normal course of events because of the division of routes proposed by 

"[T]he Commission can modif y terms of agreements submitted to it. "Chicago & N. W. 
Transp ( o -Construction, 363 I.C.C. 905. 918-919 (1981); Illinois Central GulfR -
.Aecpusiiion-G.. M. & O . El AL. 338 I.C.C. 805. 844 (197!); Great Northern Pac & B. L -
Merger-i,real Northern Ry Co. 331 I.C.C. 228. 245-248(1967); Walkerw United States, 208 
F. Supp. 3S8. 395 (W.D. Tex. 1962)(three-judge court), affirmed 372 U.S. 526 (1963). 
* It is interesting to note that in filing its rebuttal. Applicants did not provide any witnesses to 
defend Section 2.2(c). instead, they presented argument. CSX'TvIS-176. at 177-201, and a claim 
lhat the settlement with NITL (for which there is also no evidentiary support in the record) 
resolves all problems. APL previously addressed l!ie NITL Settlement. APL notes that NS did 
not join in certain arguments made by CSX in rebuttal addressed to .APL's posifion. 

32 



Applicants. Routes which are only served by one railroad will continue to be served by one 

railroad, regardless of Section 2.2(c). Simply put. where CSXT or NSR serve two points, but 

only one of the railroads serves the origin or destination, the revenue and the service obligation 

for the contract traffic is allocated to that railroad. See Section 2.2(c)(iii)(aa, bb cc). Indeed, Mr. 

Prillaman in his deposition stated - and it is consistent with common sense - that even if section 

2.2(c) did not exist, this traffic would still move over the railroad with single line service. 

Prillaman TR at 11-13. For inexplicable reasons, neither Mr. Jenkins of CSXT nor [[[ 

]]] could reach this conclusion. [[[ 

]]] APL agrees with Mr. Prillaman that 

the traffic that it moves over Conrail under contract will likely move over the railroad that can 

provide single line service.̂ * Although only Dual points are tmly affected. Section 2.2(c) creates 

other problems with the .APL-Conrail Contract aside from the anticompetitive and operational 

issues raised above. 

1. Section 2.2(c) Would Not Allow Contract Amendments and Does Not 
Acknow ledge Section 17 Of The APL-Conrail Contract 

First. Section 2.2(c)(i) states that contracts in effect on the Closing Date shall remain in 

effect through their stated term and that CSXT and NSR shall carry out the obligations 

thereunder. CSX/NS-25/8B al 25. f he provision creates a presumption that the contracts 

cannot be amended. This is contrary to the actual evolution of APL's relationship with Conrail 

under the APL-Conrail Contract, since there have been numerous contract changes and 

amendments over ils ten year history. Under Section 2.2(c)(i) that flexibility will be eliminated. 

The second major problem is lhat. although Section 2.2(c)(i) requires compliance with 

Section 17 (Inequities) ofthe APL-Conrail Contract. Applicants have refused to acknowledge 

48 

Based on its analysis ofthe operating plans and schedules proposed by CSXT and NSR at this 
lime, APL has found no joint line CSXT/NSR service that appears to be as efficient as single line 
serv ice. Since .APL requires the most efficient service available, it sees no altemative to using 
single line service. 

' Section 2.2(c)(i) states that the "obligations thereunder shall be carried out..." CSX/'NS-25/8B, 
page 25. 
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that obligation. Section 17 states: "It is the further intent of the parties that they shall mutuaUy 

benefit from the terms, conditions and provisions of this Agreement, and in the event that either 

party shall suffer a gross inequity resulting from such terms, conditions or provisions, or from a 

substantial change in circumstances or conditions, the parties shall negotiate in good faith to 

resolve or remove such inequity. It is mutually understood and agreed, however, that nothing 

herein shall be construed to relieve either party of any of its obligations under this Agreement."'** 

Section 2.2(c)(i) requires NS and CSX to carry out the obligations of the Transportation 

Agreements. Section 17 of the APL-Conrail Contract requires negotiations if there are 

substantial changes in circumstances or conditions. If Section 2.2(c)(i) tmly took precedence 

over all ofthe other provisions of Section 2.2(c), then Applicants would be required to negotiate 

with APL to resolve the inequities created by the transaction in order to meet the obligafion of 

Seclion 17 of the APL-Conrail Contract."̂ ' 

2. Section 2.2(c) creates a disincentive to handle Dual points under Rail 
Transportation Contracts. 

Section 2.2(c)(iii) does not provide the criteria for allocating Rail Transportation Contract 

traffic vvhere CSXT and NSR can both serve the origin and destination." The "protocol" for 

CSXT and NSR to allocate traffic between Dual points is set forth in Section 2.2(c)(iv). It 

provides that where Dual points are covered by a Rail Transportation Contract, CSXT and NSR 

will "promote the use of efficient routes, high-quality service and consistency of service to 

customers, and in that connection there shall be a presumption against dividing a contract 

between a single destination and a single origin between the two carriers." The problem is that 

CSX and NS have not figured out how to do this. First. CSXT and NSR do not agree on which 

points are Dual and which are not. [[ 

"'CSX/NS-I78/3D. at 237. 

m 
" Where CSXT and NSR serve the same point, that is defined in the transaction Agreement as a 
"Dual." a station with line haul service by both. 
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]] 

Second, the criteria for allocating traffic under Rail Transportation Contracts are not precise. 

Reasonable people could differ over whether CSXT or NSR has the more etTicient route, high-

quality service, and consistency of service to customers. Mr. Orrison, the CSXT operating 

witness, and Mr. Mohan, the NSR operating witness, were not willing to say, and therefore could 

not agree, on which railroad provided the more efficient service between Chicago and APINY. 

North Jersey Response, Exhibit A, Deposition of D. Michael Mohan and John W. Orrison at 170-

171. This is APL's densest corridor, moving over 91.000 containers in 1996. See Applicants' 

Rebuttal Volume 3A. CSX/NS-178. at 310. APL can certainly not determine which railroad will 

serve it from the available information, and it seems that neither CSXT nor NSR know either. 

As Mr. Hart answered when asked "Who will provide APL's service between Chicago and South 

Keamy?" it is "Not settled." Hart TR at 273. lines 9-15. 

The problem with this confusion is that, although substantial APL traffic between 

Chicago and APINY is available to CSXT or NSR". Section 2.2(c) actually creates a 

disincentive for either railroad to handle the traffic. Where service is provided between Dual 

points, revenue and expenses are to be allocated on the Percentage Division. Section 

2.2(c)(iii)(C)(cc)(z). The term "Percentage Division" means 50% CSXT and 50% NSR. Section 

2.2(c)(iii)(B). Hence, regardless of which railroad serves APL between Chicago and APINY, it 

will receive onlv 50% ofthe revenues and the other railroad which is not performing any service 

]] 
''* Section 2.2(c)(iv) creates a "presumption against dividing a contract between a single 
destination and a single origin between two carriers." There is no indication in this record that 
CSX T or NSR intend lo challenge that presumption, even on traffic volumes the size of APL's. 
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for APL vvill also receive 50% ofthe revenues. Being the non-serving railroad is a deal that any 

corporation would find attractive! But from the customer's standpoint, the arrangement is 

anything but attractive The incentive to handle the traffic is diminished because the railroad 

providing the service will only receive 50% of the revenue that it would normally receive, while 

the incentive for sitting home and receiving a check for doing nothing is greatly enhanced.Mr. 

John W. Snow, the Chairman. President and Chief Executive Officer of CSXC, said "[w]e will 

share certain assets, but we will price and market independently...no one should doubt the 

determination of both companies to compete vigorously." Snow VS at 315. An admirable 

sentiment, but Section 2.2(c) does not permit any. much less vigorous, competition for Conrail's 

contract traffic between Dual points. 

APL contracted with Conrail; now it is faced with a situation not of its own making, in 

which it must deal with CSX and NS where neither has great incentive to serve APL's Dual point 

traffic. APL should not receive less than it now has, but it should be made whole in light of the 

changed circumstances. T hat is the purpose of Section 17. [[[ 

]]] This Board should not allow Applicants to use Section 2.2(c) to deprive 

contract holders of their contract rights. 

3. APL's Anti-Assignment Clause Is An Integral Part Of The Contract. 

In entering the APL-Conrail Contract, APL (as we suspect other shippers did)'^ required 

a provision in its Rail Transportation Contract prohibiting assignment of the contract or 

delegation of duties under the contract without prior consent of the other party." This provision 

Mr. Prillaman of NSR was not happy w ith this prospect of handling all of the traffic and 
receiving 50% ofthe revenue. Prillaman TR at 28-29. [[ 

]]• 
See Verified Statement of Tinda L. Kelly on behalf of Eastman Kodak Company, EKC-2, at 5. 

' The .Assignment provision in Section 19 ofthe APL-Conrail Contract states: "No party hereto 
may assign this Agreement, in whole or in part, or any rights granted herein, or delegate to 
another party any ofthe duties hereunder, without the prior WTitten consent of the other parties; 
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creates protection for parties in a situation just like this one; it allows a party to terminate a Rail 

Transportation Contract if it does not wish to work with the proposed assignee. 

APL's assignment provision is not the "boilerplate" anti-assigmnent clause disparaged by 

Applicants in their Rebuttal.'" This provision not only allows both parties to back out ofthe Rail 

Transportation Contract if they do not want to work with a proposed assignee or delegee, but it 

also specifically allows assignment within APL's corporate family without Conrail's prior 

consent. But, whether "boilerplate" or not, the Board should not void contractual provisions 

agreed to by the parties for their protection. 

CONCLUSION 

Depriving APL ofthe right to renegotiate its Conrail contract with CSX and NS 

separately deprives APL of critical contract rights. Depriving all Rail Transportation Contract 

holders of the right to decide their own fate is anticompetitive. Nor is it needed for the proposed 

transact' jn to work. It is inconsistent with the statements made by CSX and NS that the 

transaction will add competition in the affected markets. The Board should not permit this result. 

To that end, APL prays that the Board hold Applicants to their claims of increased competition 

and cooperation with shippers by: (1) disapproving section 2.2(c) ofthe Transaction 

Agreement between Applicants; and (2) disapproving Applicants' request for relief (1) c. that 

non-assignment clauses in Rail Transportation Contracts between Conrail and shippers be 

provided, however, that API or APL may assign their rights under this Agreement to another 
corporation under common control; and provided, further, that the obligation of API or APL 
shall not be assigned to such other corporation without the consent of Coiu-ail unless its or their 
obligations are unconditionally guaranteed by API or APL." CSX/NS-178/3D, at 238. 
'" CSX/NS-176. at 103. 
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obviated. As a result of this transaction, APL should not be placed in a worse position than 

today. APL also asks the Board to retain jurisdiction and conduct oversight for five years so 

that it may take action if necessary to avoid an operational crisis in the east. 

Reŝ p<5t)gtllly subpiitted, 

,/y7^' yy/^^Ty/^ 
Ann Fingarette Hasse 

/ APL Limited 
1111 Broadway 
Oakland, CA 94607-5500 
(510) 272-7284 

Louis E. Gitomer 
BALL JANIK LLP 
1455 F Street, N.W., Suite 225 
Washington, D.C. 20005 
(202) 466-6530 

Attorneys for: 
APL LIMITED 

Dated: Febmary 23, 1998 
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BSA Depp ofrPETER A. WOODWARD (In Re.CSX Corporation) 12-8-97 CrtTTOJ.O XMA.Xl« 9' 

2- ^ i * ^ inten.ieiv anybody <̂.ho is employed J : 
Page 37 

(11 Lamberts Point about .VS 'J capacity to load additional 
[Z] coalth.ere? 

' |3| A. .No, the only information from .Norfolk 
' Southern 

|4| about Lamberts Point that I recaJI is from the 
i 151 application, and I don't recall that there was anything 

(6| in the application regarding Norfolk Southern's plans 

! interest in jtiipments to utilities like PEPCO from 
!3! Lamberts Point via barges. 
|9i Q How much adai-.iunal coal .^ouid PEPCO 

require^ 
MO] Tm tr.ing to understand the statement tiiut you'-t nu:.J^ 

here, pa^e 2L there •>vas insu^icient curctciry - 1 m 
; i:; rr.mu to ff^ure out how much additional coal you haa :r. 
! 131 mind. 

.\. Weil, it would depend on the ^situation. If 
CSX 
;5: were to raise the rate, if - let me go back a second. 
;ei If the merger goes through planned and CSX were 

to 
:": rr'ise the rate to Dickerson in Morgantown and Chalk 

Point 
:s; a large amount, then to defeat that and to essentially 

:;«! cause CSX to pull back that increase. PEPCO would 
require 
::o; a larger amount ot coal From Norfolk Southern than 
it 
: : : would if CSX only raised it a small amount. 
;:: I f PEPCO wanted to throw CSX out of Nh)rganlown. 
~ Page 3,S 
; I ; for example, and only use Norfolk Southern supply 

barges. 
assuming the barge operation could occur, it would 

need 
two and a half million tons a yei:'- approximatelv if 

PEPCO 
'.11 wanted to completely replace CSX. 
if j Q. Do you be!:c\ c :nat PEPCO -vcuid have to 
[b] compieteiy replace CSX tn order to cor.^trjir CSX rail 
I"; rates ^ 

<<: A. No. depending on the size of a price increase 
01 that CSX would try to impose. PEPCO would just 

need 
.0 enough to make t!iat price incre;ise unprofitable, and 

that 
;. would depend on, as I mentioned. CSX's price 

increase. 
: the margins CSX was eaming on its coai. and 

Q Did : ou examine an \ documents lhat analyzed PE PC O j 
;.• ability to shift out - electricity output from one 

generatjna station to another. That wouid be the most 
; : i extreme response PEPCO might make. 

Q Do \'ou »7iiHv .vhat .\'S's cara< -.' 
1" Utmrerrs Point to ii 'ad L I ̂ al ts ? 

A. .No. 
Q Do .nu ha-.c an unacr\tai\dtn''•• I-PEP CO's 

\z\ off peak pricing. I had a PJM monthly report, and I 
had 
|3i some questions about i i which she was able to 

answer. I 
[4i don't remember who I talked to. 
[ii Q. In conntction with prepanng your statement, 
16! did y ou interview other members o f PJM ? 
[-\ A. Well, I interviewed PEPCO. My answer 

wouid be 
;3i the same I think to your eariier question about 

ECAR. I 
i j i did talk to other i^lities which I believe are members 

i;o of PJAl but I did to the talk to them specifically about 
; the PJM network. 

[;:; Q Did you de\eiop any conclusu.'ns us to 
; 13 i arcumstances under n hich its economical for PEPCO 
ti) 

\ purchase power through the PJM Interconnection 
5 .A<Siicti2tion rather tiian ^enerattn'^ tt .tseir" 

.- A. Yes. 
;-• Q. .And .^h.:: •'.er'; the].? 
13 .\. That the PJM would not provide any - a 

perfect 
ii'^i substitute for PEPCO's own generating sunions. 
!:0! particularly PEPCO most efficient generating 
stations. 
: . Tliat PEPCO certainly buys a lot of electricity from 

that 
network, but that would not be an adequate 

substitute. 
Page 3o 

that's not a perfect substitute for their own 
generating 
;:: stations. 

131 Q. How much of PEPCO s row er IS purchased 

through 
14; the PJM Interconneition Association as compared to 

-generated uself~' 
: A. I sa> m my sutement that they purchased 

over 
" all about as much electricity as they generated. I 

doti t 

(S know w hat share of that was from the PJM. I couldn t 
\̂ \ answer you ••pecinciilly I would assume that most of 

it 
110: was from the PJM utiliUes. 
11; Q Wliat o the rasLsfor the conclusion in y our 
:; statement on pa^e 21 that SS m^r. have insufficient 
." • ^ aracirv at Lamberts Point to load additional coal that 

. - PEPCO would aciuire 
A. That was from my PEPCO interview. 

(lOi 
the 

" . jractCi .VS has a: Lamberts Point ^ 
A. No. 

119| 'J Did '."/< tntc-. lew anybody at Sortolk 

Si nithem 

,20. ahijul La/nrt"-t.s Puint'^ 
1:11 \ . No. 

ilMiiililttii 
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(I4| another of its plants? the 
(:o I basis for PEPCO's belief that you referred to in your 
[Z11 statement that .VS accessed o rwes of coal that 
PEPCO 
IZZ\ uses might he inferior^ 

Page 39 
[11 A. I 'm sorry , what - could you repeat that, 
(21 please? 
(31 Q. Do you have an understanding of what 

PEPCOs 
[4| basis fo r the bniefthat SS has inferior access to the 
151 t̂ .pes of coals the;, use.'' 
;e; A. PEPCO. in making that point to me. PEPCO 

talked 
r i about things like the sulfur content of the coal and 
(SI PEPCO's ability to use the different types of coai in 

its 
(9! different generating stations. I couldn t say much 

(I0| beyond that. , 
I l i i !2 Did yoit do anything to independently verify I 
[ i : . PEPCO-s heiief-
(i3! .\. No. 
(!4| Q D<> you have an undt rsianatn:;frcm whom 
permits 

would he required in order :o build a facdir.- that could 
(161 ser.e rar\;es br:n:;ins coal to PEPCO 's Morgantown 
plant ^ \ 
\ \ ' ] .A. I think there would have to be both a I 
[W Coast Guard permit and - to operate the barges and 
a 

(191 permit to construct the facility , a separate permit, 
and 
!;o: I don't know who would have to issue that. 
(211 Q Did you inter\ ie^v arr;body at the Coast Guard 
ZZ\ regarding :hi.\^ 

Page 00 
[:; .A. I made one call to someone in the Coast 

Guard 
12' with some questions about navigation in the Potomac 

and 
he gave not much-d id not provide much information !oj EXA.MINATION BY COUNSEL FOR .APL 

(151 A. .Not - no, not substitution because of past 
(16) rail ra»es or current rail rates. The issue of 

substitution came up, and PEPCO talked about how 
they 
(1S| would do it based on fuel costs, but they did not say 
(19| that at current rates they had done that. 
(201 Q Do you know if PEPCO had e\er -hreatened 
to 
(211 substitute generanon at one of its plants in order to 

j (22; constrain rail rates to another of its plants? 
P.-igs 41 

I!i ,A. .No, I don't know. 
Q ••'.t this-time. Dr. Woodward. ! don 't ha\e any 

[3 i further questions. I would like to reser.e the right 
(4| perhaps to follow up briefly. 
\i! If any i)fthe other counsel have questions. 
(61 MS DL'RH.A.M; I have some. 
(Tj I Bref recess laker..) 
(SI EX.A.MIN.ATION B'l COUNSEL FOR I P i L 
191 B^ .MS. DLTl.H.A.\I; 

; :0' Q Doctor, m . name is Brerda Durham and I 
: represent Indianapolis Power it Light in this proceeding. 

:;;: I just have a CL uple of question ;for you. On 
1:3! page I i)fyuur .̂ eŝ lmvny in the first footnote you state 
[; 4; that you testified in the B.S'SF merger on use of' 
115! competitive effects as well as trackage rights and 
[ I ' l haulage rights. 

A. Yes. 
[is i Q. In thtit proceeding did you state that trackage 
[191 rights should be based on the railroad's cost iff service? 
(201 .A. Yes. 
(2; i Q. .-{nd ils an economist, dt • vou agree that as a 
122' competitifr solu.ting nê v or incremental business must — _ 

[ 11 consider its variable c JSt in de\ eloping its prices? 
(21 A. Yes. 
i 3 i Q. Tnat concludt s my questions for you. 
(4| Dr. WiH'dward. thank you. 
(5, ! Discussion off the record.} 

to 
;4' my iiuefitions. 
;5' Q Did you re: lew any PEPCO dijcuments 

re Living to 
0 i the prospect for delivery of coal by barge to 

Morgantow n 

A. I did after I prepared my statement. I did 
not 

r review anv documents on that where before I 
prepared my 

-lUtement. 1 oniy had talked to PEfMO about what 
these 

• studies said. 
(_) \tVhen you p'-epared your statement, do you 

ha\e 
I'lZ: any evidence :hat PEPCO had ever sub^ti.iwed -
generated 

• at i"'.e or tts niants tr. order ti> constrain '•ail '.ttes at 

, r; BY .MR. GITO.MER: 
' [?! Q C'0"d '.tfifT'.i'on. D"". W.<,^<a': a^u. I'm 
\ [9; Louis C'ltiymer with Ball Janik LLP. Tm on behalf i f f 

;;0' .APL Lmtted. I'na.e questions for this afternoon both 
j [111 \ ':ur stateme. t and about some general issues in 
! [;2I this case which weren 't touched on in your statement. 

[; 3 i From your s7atemer.t tt seems that you re\ ie:ved 
[141 the CSX S'offolk Southem applicatior to control and 
{\5l partition Conrail in some detail: is that correct? 
'.f A. That's correct. 

|:"; Q Dl.'y<'u recall whether you rc.ie 'd .tectum 
:.:c 
i ; i i of:nt :ransai.tton agreement w hich is m volume 3 at 
(191 pag'-s 2f • 2'J referred to on the front cover volume as 
1201 C5.V ,VS J.' 
(21! A. No. 
;22l DtJ ••ou re^. ie\i the transaction agreement 

Paae 43 ~ 
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[ 11 berw een CSX aiui Soffolk Southem ? 
(21 A. Yes. I did. particularly when I was interested 
(31 in particular lines or areas and try to understand 
(41 exactly what - which Conrail asset was being 

allocated 
[51 to Norfolk liou'hern and which asset was being 

allocated 
[61 to CSX. 
I"; Q Did you re^.ieM, the pleadings in this proceeding 
[31 thct were filed on October 21st'' 
[91 .A. Could you explain what you mean by the 

[iC pleadings? 
!;;; Q On Octi ber 2 .'st you filed your statement and 
\\Zl ail ofthe other parties filed statements eitiier tn 
[:3! oppiisitwn rei:ues:ing conditions seeking responsive 
1141 apri -tttors. 
(!5i ,A. Oh. ye^, 1 did review many of those that Wt.'• 

[lei i.iei^ yes. 
(l") ^ Dl-' vi'u recall if you revu"i^ed the pleading 
;!3; f i led . .APL L.mitcd •'.hich ts desig-iated APL? 
; ;9| .A. .No. I do not. 
[20! Q. But pi '.ssibie tiiat you did review it, you 
IZ\\ just acn : rcmembt. ' " 
i : : : .A. That's possible, yes. 

Page 44 
Q Let mc gf.e you a 'nypothcttitai. If there are 

|2; r.w; cntiues that decide to enter a market and the;.- are 
[31 the only two entities ser.mj that marKet, and there are 
i4| no other competitive restraints on them, would you be 
[51 concerned if the r.\o entities agreed on how they would 
[6] divide the market.' 
{•] .A. Yes. generally. 
[Sl Q And why would that be ^ 
[c .A. W ell, that could constitute explicit market 

(:o; allocation. I don t want to get into what sort of law 
n ; violations that might involve, but certainly from an 

economic poin of view an agreement between the 
only 
.: competitors in a market on the wa> in whicn the 

market 
- would be divided ought to be looked at carefully, the 

in-entive^ of the competitors probably aren't in lme 
c with the incentives of the consumer- who are buying 

and 
" the competitors. 

;j r> Ttanf. -.ru. Sneaking <f the Jefinitum of 
(191 itar..,:. r. .-. rar-.-.\ a.,' .iju think a market could be 
dr:.-.'-. 
[20: perrar^ :• •. .̂ a:. a single conrract? 
[Z\\ .\. The market, a single shipper, if that's a fair 
22' answer - if bv that >ou mean a contract to a specific 

Pâ e 45 
shipper, the market lould only be. for esample. raii 

; tr.in>p^rt.ition to a particular shipptr. It could be 
3 detliicd th.U wav 

:4i iJ Tt.t: • a''r.t answer. How im.portant is tne 
f?; abiiir. > J bu-.t .'t a ^er, ice ti' freel;. chi.'ose who wtll 
e rurchasc that '• •r'>m' 

| - i \ . C'luld v'lu ask - 1 don t qu'te understand 

that. 
[SI Q. That's fine and. again, if you don't understand 
(9| any of the questions, please ask me. I'll try to make 

110] them clearer for you. 
1111 One ofthe utilities that your statement talks 
1121 about, how imponant would it be for. at uiiliiy to be 
(131 able to choose which railroad ser.es it? 
114| .A. Well, I don't really know how to answer that. 
[151 If the utilit} has two competitors currently serving it. 
[;61 of course it's important that the utility have the right 
: ; t o choose one competitor. The other that will keep 
[131 competition at two and not at one. I would be 
concerned 
,; if the ability of the utility were - the ability of tne 
;2'J' utility to choose one competi;or or the other, i f that 

: were eliminated, if that is what you re asking? 
Q Yes, that <-.^nat I'm asking Vie util'ip. has 

Page 4ft 
I;: to have the .abilir. to choose in i)rdcrfi-r there to be 
Z anv competition at ail. 

,:•] Q. If the competitors by agreemen: ber.veen thcr 
[41 determined that the utuir. woula not - or let me t-xpand 
?• ;:. .\<)tjust utilit-v but another shipper vinild not lia-.e 
p .V!t' lypporrumr.- to choose ber.\.een the .'.v-i competitor.-.. 

w ould tiiat cause y ou some concem 
A. W ell, it would, but let me just clarify the 

,J kind of situation I'm thinking about when I try to 
answer 
;o: yoi!r question. It would be important t.'iat the buyer 

have 
.;:; a choice of ^vo existing - between two existing 
;2; competitors. It would be less important if. for 

example. 
.." there were a single comp»'»itor serving a buyer and 

that 
;4; competitor were being replaced by a different 

competitor. 
: 5 it might not be important whether the customer had 

the 
:c ability to choose which of the t̂ vo competitors wxs 

"oing 
; •' to replace the existing competitir. 
;s I 'm trying to distinguisi. betweer. what I think 
••- are two very different situations which I think each 

; j couid fall under the - in the situation of your 
:; question. 

C yes. the\ could. 

Page 4T 
[!1 .A, I just want to make that distinct that the 
; buyer'...TUinly need* to keep - it would be good if the 
3 buyer reuias the right to pick between nvo existi.ng 
- competitor^. I think generally it would be less of a 

concern if the buyer didn t have the right to choose 
r wh.ic.T of r.NO new competitors was replacing an 

existing 
competitor. If the customer was going to only end up 

'̂ with one castomer - excuse me. if the customer were 
)niv 

• going to end up with one competitor in the end. 
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I [101 I would say three, three is the answer. 

•SA 
|I0| Q. .Vow, i f the customer were to end up with two 
1111 competitors in the end but the competitors told the 
(121 customer we will decide which one of us sen.'es you? 
1131 .A. Well, that would b e - I ' m not sure what 
you're 
(I4| asking. In terms of how that wouid be bad for 
(151 competition, it would be bad if the two competitors 
were 
(161 deciding that instead of both of t*'.em serving the 
(i"l customer, that only one of them would. In the 
situation 
r.3! where there were two competitors at the beginning, 
that 
1191 the agreement berween the competitors caused there 
to be 
i:e a reduction in the number of competitors to the 
customer. 
i : i that would be the worst situation for .he customer. 
122: Q Qi-g: . I'm ''i-)il<iw ing vuur an.\-^.ve'-. Let me ask 

Page 48 
(! i J' me gerer.il questions about som.e background. 
(21 .Areyou fam.iliar vith the - gererallv with 
[3: intermodal ser. ice provided b\ the '•ailn.'ads? 
(41 .A. Generally, yes. 
[5! Q .And w hat about double stack ser. ice. do you 
[e' know n that is 'i' 
r A. I know what it is. I don t know much about it 
[3' beyond that. 
[9' Q. tV'iy do you think .shippers use intermodal rail 

[ :0l ser.-ice as opposed to just -uck service ? 
[IP A. Well, it's frequently much v'heaper i f it's a 
i : : ; long haul. It's particularly in the west in the earlier 
:: railroad proceedings I looked at intermodal more 

than I 
: :4 did in this current proceeding. If it's a haul over, 
(15 say. 500 miles, it's likely that the containers of 
i:c trailers can be carried much more cheaply on a 
railroad 

(!"' 
1131 
i ! 9 I 

per 

than they can individually on trucks 
Q .Ar.d the .same ••vauld applv for double stack 

senice 
A. I would assume so. I don't know much about 

double stack service except there arc more containers 

car. I NuppoNe. I v ould assiu.ie that something that 
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generally true for intermodal wju id be true for 

double 

Q. After CSX arui Moffoik Southem partition 
Conrail? 

A. Two. 
Q. Do you '<now of any other railroads and let's 

exclude the Canadian nght now, that can handle t.he 
intermodal traffic berween .Vtississippi gate^vays and 

(2! 
(31 
[41 

'SI 

the 

route. 

stack service. 
Q H 'w manv 'ailroads tvda;,- provide service 

ber.tein EiOst C..>ast and the ga: -̂ ' ays on tlie 
.Uis.st.-. Vi.".-: River ' 

.V. Well, before, currently? 
Q Current:;. 
A. Three possibly. Something involving one of 

Can.'di.in r.iilroads but th j t would be .i circuitous 

(Ui 
(12! 
(131 
(I4| 
(15! 
[161 
CS.Y, 
(l"! Norfolk Soulier". and Conrail? 
(ISl A. .No. 
(I9( Q. And after the partition of Conrail it would be 
[201 limited to only CS.X and S'offolk Southem ? 
IZ\] A. Yes. 
;22' Q So then there won't be an\ alternatives ro CSX 
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(11 and .\ori 'ik Southem tn the ea.'.tem i'nited States after 
(21 the partition of Conrad, any rad alternatives? 
[31 .A No other rail aJtematives. yes. 
[4| Q. Do you think these s any Itketthoodofanew 
;51 rail entrance in the eastem i'nited States after the 
[61 partition of Ccnrail .^y CS.X and .Vcr-.'/.^ Southem? 
i"l .A. I think it's unlikely for the route you're 
[S| tal'.ing about, the eastern - East Coast, say, to the 
(9! .Mississippi gateway it seems extremely unlikely. 

;iO, Q. , if there -vere t>pen c.:mpe:t::on h ween 
CSX 
;:; and Sitrfoik Soutiiem for intermodal and double stack 

; i 2: traff c in the markers where the;: will c >m.pete aft.er 
\ 31 partition of Conrail. do you see anv prnbtem? 
i:4! A. Could you ask that again? 1 didn t 
understand. 
;;5. Q. Trial's oka;.. .After the partition i f f Conrail, 

there will be markets where CSX and Soffol c Southem 
compete for intermodal traff.c. If there ts i>pen 
competition between the .'H/.I. unfettered competition. do 
you see any problem with that? 

A. Well. I don't know quite how to answer that. 
12:1 bo you mean problem in the fact there were two of 
them 
•22! competing now and there wer*; three of them on some 

_ _ 
particular routes? There were three of them 

competing 
;:, before there was a reduction or generally -
[3 i Q Cer.eraliy i: > lot a tiiree to two question. 
;4i It s a question of if there are nvy competitors and 
[i\ thev re competing. do you think there s anv problem with 
[61 thati" 
["1 A. I still don't know what you're asking. It's 
(31 better for them to be competing than if there were 

only 
1̂  one. but 1 don't think that's what you re asking. 

i:0: Q. I-r just asking-you a general question. If the 
I:: i nio of tiiem cumpt te. and I think fri.>m. APL s 
perspcctr.i. 
;'; 21 we dijn t see d problem tf:he n\ o i.'fthem are competing 
. ',}} head to head in different rnarkets. And all .ve re asking 
,;4i whether - iiu :htr,k there migh: bt a pr^>riem if they're 
i!5l competing. 
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1161 Let me rum the question around arui ask a 
(17] reverse ofthe question. Is there a problem if CSX and 
(1S1 S'offolk Southem 'nave voluntarily agreed not to 
compete 
119! for certain intermodal and double stack traffic after the 
\Z0] partition of Conrail^ 
[::; A. W ell, any agreement bet̂ veen those two 
[22' competitors not to compete for any kind of traffic 

Page's: 
(11 including the traffic you're talking about might be 

bad 
: for consumers. It s hard to answer precisely Sov* bad, 

i3: whether - and also I don t know viheiher the. '.-e 
agreeing 
|4) not to compete when only one of them - when they 

could 
[5, not compete anyway. 
[ei Q. .\'o, this ts only m tins sir.iation wherr the;: 
I " ; could compete. Tm not asking you ab: ut a situation 
[31 where the;, have di.id.-'d Conrad and -
19i .A. So you're asking me is it had. say. for 

i;0' consumers if CSX and Norfolk Southem agree not to 
compete in a market where the> could compete? 

Ii2i Q Yes. 
(131 A. Generally that will be bad tor consumers. 

(Ui Q. In fact I can probably skip a coupie of 
[15! questions and .ve you a - T.vill phrase tt as a 
1161 hypothetical si.ice I don t want to testtf., but it s 
(1"! based on some of'tiie facts in this pr.>cceding. Botii CSX 
(131 tir.d Soffolk Southem will be able to ser.e Chicago an,. 
(19| both wdl. by deftnition. ser.e the Sorth Jerse;. shared 

[201 asset area. 
[2;; Let s assume f o r tiie hypothetical thty both 
122: ser.v the Chicago area and mte'ciiange with westem 
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11 i raiinjads there and both sriared tiie Sor.h Jersey shared 
[Z\ asset area. And they- agree :o divide the traffic between 
[3; those r>^o points benveen them, regardless of the wishes 
[41 of anv shi.-^pers. regardless iff any cor.rract provisions 
;5; ber.veen C.>nrail and. 'uppers, would tiiat raise an\ 

competitive problems or red flags f-r -.iui'? 
A. W ell, it might. It would depend - whether it 

- did. though, wouid depend criti».all> on how they were 

what dimensii .\ of their competition they were 
agreeing to 
[101 elimina,e. E\a'tlv how thev were agreeing not to 
[ 1.: compete. For example, if CSX and Norfolk Southern 
agreed 

on a rate to charge anv shipper who was shipping 
from 

• Chicago to the New ]vr'e\ sh.ired .i-^ets area, they 

agreed 
! ;4' on a rate ot a thousand dollars per container, that 

would. I think, certainly be an agretment that was 
bad 

for coii-iiniers. 
, - On th'.' other hand, if CSX ..nd Ni;r:'.)lk Southern 

I (181 
I (1̂ ! 
I get 
I (201 
11211 
' one 

were in the course of their allocating the Conrail 
existing Conrail lines, if they agreed that CSX would 

one a certain route and .Norfolk Southem would get 
another route and neither would contest the other 

I [221 getting a certain route, that's a very different kind of 
I Page 54 
j [1! agreement not to compete. 
I [21 When I answered your earlier question about 

[3! agreements where I said that agreements between 
4 competitors are certainly suspicious. I want to qualify 

[5; that. That it's critical to see exactly what they're 
e; agreeing on. For ex;unple. if their agreement were 
"• something like a joint venture, there could be some -

or 
:S' a new product or product that had a fundamentally 
[91 different quality or something like that, this could be 

'!0: an agreement that is beneficial. It 5 very hard to 
i r.; answer your question about whether the agreement i> 
good 
.; or bad for consumers without knowing - without 

;i3i understanding exactly what dimension of their 
competition 
;4i '.hat they re agreeing on. 

[ IJi Q \\~ia: ao you mean by dimerstor, 
i;ei .A. Well. okay. Are they agreeing on providing 1 
1complete ly new product that neither one of them has 
:s; provided before? Are they agreeing on allocating line-

or are they agreeing on what the price they're both 
going 
2J to charge for transportation between the same two 
points. 
: These are three very different kinds of agreements, 

all 
22 of which are agreements not to compete broadly 
defined. 
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They're all agreements about the way in which 

: they compete. I 'm not trying to avoid your question 
but 

: without knowing what kind of agreement it is. it'-, 
hard 

to answer. 
Q Wc '.: get to e.xai.tly •y-hat the ag'-ccment is. 

c! A. Okay. 
Q. Dr. Wijodward. do you .know or belie\-e that 

i. Ci>nratl 's transportation contracts which .'.re defined tr. 
tnis transaction agreement and thtry arc defined as on 

;oi page 2J of volume SB ofthe control application, and I 
• did not provide you w ith that but let mcjust -ead this 

.: to vou. Transportation conrract means ccitracts ben^ef 
,} rail carriers and a person or persons rdattn g to the 

purchase of rad tran.sportation .icr. iccs. .As specified 
in .i'}LSC'0lO2. parcn. 9. ~..r ••. '-..rg. A. it s 

essentially 
• ;e! a contract ber.veen C.'rrail ana a -iiur-i -r dmrad :• 
:" •••tJ. ^i'-tL'. as irri'^cd ti . i r . i ' . : . : • " 
., ' A. Okav. 

m 
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1191 Q. Sow, do you know or belie\ e whether 
Conrail's 
[201 transportation contracts are a substantial .asset of 
[21! Conrad? 

A. I would expect they would be a very valuable (3) A. Yes 

(22', the bottom of the page, section FV. Does the first 
Page 58 

111 sentence there tell us how responsibil 'iryfor the 
\Z] pefformance of contracts will be allocated? 
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111 aspect, existing contracts, yes, I would predict that. 
[21 Q. ^'hen yor looked at the division of Conrad's 
(31 aspects of CS.X and .VS. did y ou cor.sider Conrail's 
[4i transportation con.racts? 
5i .A. Only indirectly. For example, when a 

Conrail 
Si contract was the result of some Conrail competition 

with 
["' CSX or Norfolk Southem. I would have been - i f I 

quoted 
s it in my statement - a rate it might have been a rate 

[9! from a contract. But beyond that I did noi specifically [15! exceptions'" 

[*\ Q. And'now iji tliat to be done? 
[5i A. It looks like it will - the responsibility 
(61 will be the same as the allocation earlier in the 

contract. Responsibility will be allocated in the same 
(81 way that the revenues are allocated I think as 

described 
[9! earlier in the ce ntract. 

[101 Q. Thank you. Sow. later on tn that same section, 
[ 1! 1 isTi': there an e.xception i' 
[121 A. Yes. 
[131 Q. .And I think as relevant to what I -vould like to 
; 141 discuss ts section 2.2CIII barge C CCZ. one of those 

A. Yes. 
Q ,\'ow, do you know that after the partition of 

,: 31 C inrail CSX will be able to operate ^en^ een Chicago 
and 

;;o consider the Conrail contracts. 
;;: Q Just take a coupie .'f minutes ar.d read the 
I'lZ'. se'"- 1 2.2C which I provided you .ihich begins i>n page 
!; 3 2-. .-ir.d this Ls sectii:n 2.2C in the transaction 
1141 ag'-ec'Tcnt wh-.:h ts tn volume S.A ofthe .'•ailroad control ' .9! the Sor.h Jersey shared .asset area ? 
ii5i appii.-ation. VnTiile you re reading that. please'<eep an 
(!6i e'.e out for any proMsions that indicate tiiat a shipper 
; pdrr. :c a trar.spt>rration conrract with Conrail has any 
-.i'. input into the division if that contract ber-^een CSX and 
:3i Si>rf,'lk Southern. 

A. So vou want me to read C and what follows ;20: 

c? 
Q Right, C through tiie end fthe document I 

ZZ'. tyroMded vou. 
Page 5" 

[II A. Okay. Okay. I reviewed it quickly. 
Q. OKOT. . tnank you. D d you see anywhere in 

3! section 2.2C w here a shipper gets to have any say in how 
[41 Its contract with Conrail would be divided by CSX and 
[5; ,V('rf:lk Souther^.' 
ib: .A. No. The allocation seems to be based on the 

be 
which line its originating terminating. That seems tr> 

the rule. 
Let !U '(.'me - J not gt.'ing to OSK 

; ' trtt 'pret the contract. I don t e-xpect <u to 
m.emorize it or have a great understanding ijn your quick 

:; ~e'-.ise. I at^rreciaie that. On page 26 at the top there 
; ts section barge 3 rtgnt at the top which talk.s about 
[141 percentage division. and under this agreement how is -
•i what IS .••' - -rtase di.iston? 

\ . 50 percent Ui>X. 50 percent Norfolk 
Southern. 

1^ Tnar-: i-u. Tiennirnf. :r.e page 

!20' 

•: .i.nic.'i - ares :na: 'et. ••• •. .'/;;• ••e\-enue 
'•• ...'. • a:-'j her-veen CSX ana \. '•*'is Si'uthem? 
A. ^ t > . 
I .-!/;.; :r.i r "it."' l.i ifw-f .:ti'r. do^sn at 

20 .A. Yes. 
; Q .And us the same tr.ief .'r .\'i.iri.<lk Southern? 

22 A. Yes. 
Page 5-? 

[II Q. Can vou tell ftom the section i.<n page 27 
[Z: seaion 2.2C III .harge C CC which ts right at the top Z, 
[31 how CSX and SS -will allocate the tra ff c -noving 

between 
:4| Chicago and t.he Sor.h Jerse;. shared asset area? 
•5 A. Well, it looks like they'll divide the 
[ei revenue - well. I 'm sorry could you repeat the 

question, 
please? 

[Sl Q Under thus section CCZ -which begins at the 

top 
[9! of page 27 and tlie --elesdnt parts of tne large paragraph 

: 10! CC and t'ne subparagraph Z. 
A. Yes. 

; •:, Q Can you tell hi.<w CSX and SS .<.!.'/ allocate the 
[13! rev-enue for traff.c moving benseen Chicago and the 
[141 ,\'orth J"rse;. shared as.se: area ? I thin/s : i 'ur an.s-iver 
[I5i was -
.o; A. I think so. yes. Well, there's a rule here for 
:" how ihe> 11 divide the revenue. I don't understand it. 

:: 8 i There is a rule here. 
;i9i Q Oka;:. T/idt'sfdir enough. Tm not trying to 

[201 rnake this more -
IZ:] A. It's just hard to follow the whole contract at 
[22' once. 

Page -̂O 
•:; Q D'. ''S tt setm tnat the division -s ill be on the 
,21 percentdge division basis i j f fO percent to CSX and 10 
;3! percent to Soff'lk Southern'? 
[41 .MR. DEM5: I'm going to object to the 
[51 question. The document speaks for itself. If vou're 

not 
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(101 

(111 

(121 
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(131 

asking him to interpret it. he's already answered your 
question. 

BY .MR. GITO.MER: 
Q. You can go ahead and answer. 
A. It looks like the percentage division in the 

part you referred to but then - and earlier it looks 
like percentage division means 50 percent CSX and 

percent Norfolk Southern. So it appears they're 
dividing 
[141 things 50. 50. 

Q .As far as rr.enue is coneemed 
.A. It looks that way, yes, yes. 
Q .VoH, ftom the sdme section. can you tell how 

the;: will allocate responsibd'ip: fo r traff.c moving ? 
.And let me suggest -

A. No. 
Q Tnen let' s go - that 'sfine. let's go back to 

subsection 4 i^n pdi^e 25 which we spoke dbout before 

(151 

| I 6 | 

(1-1 

113! 

[191 

(201 

and 
Page 01 

which contains certain exceptions as to hosv the 
responsibilip: for rratfic w ill be allocated. From 
section -i. can you sa;. ''tow that tra ff c would move or, 
e.xc-.ise me. -who would move that tra ff c. whether it 

would 
[5; be CSX i.'r .\'off.:lk Soutiiem i' 

.A. I don t know. I can t tell. 
Q Tiiat s afair ans-iver. .\'ow , 'nypothetically let 

measkyoj a question. .After the partition of Conrad, 
do vou see anvthing in section 4 on page 23 thai would 
pro'nibit CSX ftom 'nandling, sa;., SO percent of .APL's 
tra ff c berween Chicago and the Sorth Jerse;: shared 

|3! 

iei 

131 
!9! 

1101 

asset 
1121 
113i 
i:4i 

Hi) 
(161 

l lSl 

[19i 

[201 

I2: i 

[22! 

[Ill transportation conrract with Conrail ftom negotiating 
(121 'With CSX or SS for the provision of service after the 
1131 partition af Conrad i' 
(14) A. No, it appears that the shipper is not 
making 

i il5! 
; r.61 

i n 
[181 

[191 

1201 

i : 

area. 
A. But this seems to be written in terms of 

existing contracts. 
Q. Yes. 
A. So it - I'm not sure 1 understand from this 

how the - if the existing contract had - well. okay. I 
don t know. Could you repeat the question, please? 

Q. Is there anything tiiat you see that would 
prohibit CSX ftom ttandling 30 percent iff the traff c of 
APL S rraffc that Conrad now 'nandles >^et^veen Chicago 
and :he Sorth Jerse;: shared ^isset area ? 

Paget?: 
A. It seems like it would be 50/50. if I 'm reading 

this correctlv. but 1 don't know. I can t answer that. 
O. Tr.dt fO fO is based on a decision berween 

svhich 

(6! 

tnrut 

the decision of what the allocation will be. The 
allocation is going to be based on what particular 
Conrail assets of the traffic is moving on right now. 

Q Sow, i f the Conrail assets tliat the traffic is 
moving on right now can be used by both CSX and 
Soffolk Southern after the partition, do you think that 
this provision mav limit a shipper s competitive options 

.A. W ell, yes, if this contract is specifying fixed 
Page o3 

HI allocation of revenue and presumablv traffic between 
CSX 
(21 and Norfolk Southern, then I suppose the shipper 
(31 necessarily follows - if the shipper has a current 
'41 Conrail contract that is the subject of this agreement. 
5 that the shipper will not have an ability to increase 

the 
revenue to CSX from him and decrea.se it to 
.Norfolk Southern. It seems that that contract 

prohibits 
:s: that for the existing - under an existing contract. 
Q: Q. DO yi'u think CSX and Sorf.'lk Si.ftiiem 

snould be 
(101 able to itmit d shipper's compeutive options? 
i : A. Well. this, though, could be the kind of 
;;: situation you re talking about. The shipper might 

want 
to do that and essentially get two railroads where he ~ 

;4' now got one. If he s going to say the New Jersey area 
5 right now on Conrail from Chicago ind let's suppose 

Conrail is the only railroad that can carry the traffic 
the whole way that seems correct, the shipper under 

110) 

this 

how 

haul 

agreement it lookj like the shipper is restricted in 

much additional competition he can gel for that same 

bv getting Nortolk Southem to compete with CSX. 
But 1 don t know what the correct standard 
should be. This agreement because Conrail was the 

onlv 

arties 
A. 
n 

CSX and Norfolk Southern. 
Di • • .1 <• an\-w'nere that APL iias iiad dn 

,5 

|9 | 

on 

m t i i t h r 

A . 

O. 

deci.sii>n'. 
No. 
Di'-ou thdt section 2.2C, dgain based 

• hirne- .1 !th a 

Page 6-
competitor to begin with, this agreement is perlaps 

: putting constraints on how much CSX and Norfolk 
Southern 

[3 can compete as in a new duopoly. but I don't know 

what 
[4; the appropriate standard is. That is it right for the 

shipoer to get an unconstrained Norfolk Southem 
and CSX 
le; to compete for the remainder of the Conrail contract.' 
i ' l So wh'le 1 would say certainly the competition 
IS being restncted. it looks like the competition between 
\<i Nortolk Southern and CSX is being restricted by thi> 

agreemci t. I don t know whether that Is necessarily .i 
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(III thing because we're not talking about the - as I see 
(121 this, we re not talking about the competitive situation 
[131 that I address in my statement which is areas of likely 
(I4| reduction varies in competition from the current 
(151 situation. 
(lel This seems to be a situation of an increase in 
[i"l competition from the current situation, and 1 don't 
know 
(131 what the correct standard would be for that. Sc it's 
(19! hard to answer your question. 
[201 Q Tnat's fine. Based on w'nat we 're doing today I 
(2;; u >n t icno'v that .nere are any cut dnd dried drvnvers that 
|22' vi'u could gi^e us, ' 'it i f Conrail -.x ere reriaced 

Page 65 
i; i completely by • ne ofthe railroads .n an area where both 
(2; couid ser.-e, based on this provisior do you ihinK 
[3! tha: - •^ould that improperly have Itmi-.d the shipper s 
[41 competttf.e •yptionsi' 
[51 .MR. HUTCHINS; I'm going tc object to that. 
[6/ I'ln not sure what ;.ou tr.ion by itr.prcpcTiy . What s 

your 
1"! standard'̂  .Are ycu talking about a legai standard or 
[3: somet.hi.Tg eise.' 
[9; MR. GITOMER: I thinic improperly within the 

1:Q' testi.Ticr.;. that Dr. Woodvward has provided to the 
surface 
[::' transrcr.aiion board. ' 
[:: .MR DE" .̂'iS; He hasn't provided any, 
[:? MR. IiUTCHINS: I'm still not sure what you 
mean : 
ri4i by imprope-. 
(:5' .MR. GITOMER: Dr. Woodward has provided 
some 
ir' general principles in his testimony, and I think under 
; " those general pnnciples that is what I'm talking about 

. \ i :ar as improperly. 1 
- THENMTNESS: I ' l l try to answer it this way • 

: _ If the baseline here is two Lndepet'dent railroad 
: : ' competitors, then t.his agreement beween those two 

ccrr.retitcrs :ertami> seems to restrct he* they can 
Page 60 

.-crr.pete 
; On the ether hand, if the baseline is a single 

rai..-.j-. and that Aiil be replaced 'Aith r.>.o railroads 
^- :cmret;ng jnder these provisions, it see.iis to be an 
r increase in competition, although I 'Aouid have to 

ihitik 
[e; careruii;. about nat •Aculd be the implications of this 
I " ' revenue allocation rule and what kind of incentive 

'.v.n. : :r;ate tor. sa\ . CSX to cut pnce to a shipper. 1 
W(;U1L; .'.a', e to think it through. I don t want to say 
scmet.-.iri'.: - this is a little ccrr.piicated. 
\̂ het.her this is an increase a«»decrease in 
,; •-- •'::; .n : i depends on 'Ahat the baseline is. This is 
•A hat I '.v juid call restncted competition under this 
.. ntract 'Aouid seem to la.l berueen a situation of no 
compe';;;' n and monopoly, to compieteiy 

(I6| competitors. I'm act sure where - it certainly fills in 
117] the middle somewhere, ^tether it's closer to two 
llSj independent competitors or monopolies, I don't 
know. I 
119| would have to think about the incentives that CSX 
would 
1201 have in its agree: lent. 
[211 .MR. GITOP lER: Dr. Woodward, thank you 
very 
[221 much That concludes my questioning. 

Page 67 
(U (Whereupon, at 3:15 P..M., the deposition was 
[21 concluded.) 
(31 
(4! 

[51 

[61 

(SI 
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[101 

: i : i 
'121 
[:3i 
[14! 
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(161 
1171 
(Hi 
(191 
(20( 
[211 
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CERTinCATE OF DEPO.NENT 

I hereby certify that I have read the foregoing 
(31 pages of my deposition testimony in this proceeding, 

and 
(4| ••••rh the exception of changes and/or corrections, i f 

any. 
[51 find them to 'oe a true and correct transcription 

thereof. 
[61 

1-1 

121 

(Sl 
(91 

;:oi 

Deponent 

DaiL-

NOT.ARY PUBLIC 
Subscribed and swom to before me this 
dav of , 19 ;i5i 

(161 
[171 
1131 
,;9i 
(201 
[2!! Date 

Notarv Public 
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(II CERTinCATE OF REPORTER 
121 UNITED STATES OF AMERICA 
(31 DISTRICT OF COLUMBIA 
(41 I . Katie i . Stewart, the reporter before whom 
(51 the fore£,oing deposition was taken, do hereby certify 
(6| that the witness whose testimony appears in the 

foregoing 
[7] deposition u as swom by me; t i l t the testimony of 

said 
w itness was taken by mc in machine shorthand and 
thereafter reduced to typewriting under my direction; 
that said deposition is a true record of the testimony 
given by said 'Jvitness; that I am neither counsel for, 
related to. nor employed by any ofthe parties to the 
action in which this deposition was taken; and further 
that I am not a relative or employee of any attomey 

|8| 
(91 

(101 

m; 
[121 

[131 
1141 
or 
1151 
or 
1161 

i n 
[131 

[19! 

[201 

1211 

122: 

counsel employed by the parties hereto, or financially 

Jtherw ise interested in the outcome of this action. 

Katie B. Stewan 
Notary Pubiic in and for the 
District of Columbia 
.M> commissicn expires 11 14.2001 
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CONFIDENTIAL .M.ATERIAL Page 1 
Hi BEFORE THE 
121 SURFACE TR.A.NSP0RTAT10N BOARD 
131 X 

(41 : 

(51 CSX CORPOR.A'nON AND CSX 
TRANSPORTATION : 
(ol 
r ; INC.. NORFOLK SOUTHERN CORPOR.ATION 

AND : STB 
13| : Finance 
19! NORFOLK SOUTHERN R.AILW.AV CO.MPA.NY 

- : Docket 
110! : 
[ l i i CONTROL .AND OPER.ATING 
LEASES .AGREEMENTS; No. 33388 
112: 

|!3i - CCNR.AIL INC AND CONSOUD.ATED R.A1L 
(141 

|!51 CORPORATION : 
(lei " 
i n 
(IS! 
[191 

120' 

122: 

DEPOSITION OF L. I (IKEi PRILLAMAN 
C O N F I D E N T 1 .A [ 
\Vashington. D C. 
Tuesday. January 13. 

[1 : 

(21 
131 
|4: 

151 

[61 

Pabi 

r: 
[81 

I " ! 

(101 
I 'M 

CONRDENTIAL M.ATERIAL Page : 
Deposition of L . l . iIKE, PRJLLA.M.AN. called f j r 

examination pursuant to notice of deposition, rn 
Tuesdav. January 13. 1998. in Washuigton. D . C . at 
the law offices of . uckert. Scoutt & Rase.iberger. 
SSS 17th Street. N.'vV . Suite 600. at 1 lOp.m., 
before JOE W, STRICKLAND. RPk. a Notaiy 

M. ithin and for the Distnct of Columbia, w hen were 
present on behalf of the respe.tive parties: 

LOUIS E. GITOMER. ESQ. 
Bail Janik. LLP 
l-.^5 F Street. N.W . Suite 225 
\V.ishington. D C. 2000.'̂  
(202; 638-3307 
On behalf of .APL. Limited 

i n 

- -ontinued 

CONRDENTl.AL .M.ATERi.AL Page 3 
APPE.ARANCES (CONTINUED.; 

RICH.ARD A ALLEN. ESQ 
Zuckert. Scoutt i Rasenbe'ger. L.L.P. 
SSS r t h Street. N.'.V 
Washington. D.C 20006 
'202 298-S660 
I , ' - , "ehai; of Nortolk Southern Corporation 

(81 and Norfolk Southern Railway Company 1« 
(91 

|10| 
1111 
1121 
(131 
1141 
(151 
(161 

(n 
(181 
(191 
(201 
[211 

(II 
[21 
(31 

•41 

[51 

16i 

[-] 

[SI 

i9' 

ilOl 

(111 

[121 

[131 

[1-»1 

[151 

|16i 

m 
| I8 | 

(191 

(201 

1211 

[31 

(-11 
151 
161 
1"! 
ISl 
[91 

1101 
[111 

(131 
[Ml 
[15! 
1161 
i n 
(181 
(191 
[201 

DENNIS G. LYONS, ESQ. 
Arnold &. Porter 
555 i : th Street, N.W. 
Washington, D.C. 20004-1202 
(202) 942-5858 
- and -
DAVID H. COBURN. ESQ. 
Steptoe S: Johnson, L.L.P. 
1330 Coanecticut Avenue 
Washingiton. D.C. 20036-1795 
(202) 429-8063 
On behalf of CS.X Corporation and CSX 
Transportation 

CONRDENTI.AL .MATEPI.Ai. 
APPE.AR.ANCES (CONTINU'ED): 

ALSO PRESEN'i': 
JA.MES L. HOWii. I I I . ESQ. 
GREG E. SUMMY. ESQ. 
Norfolk 'louthem Corporation 
TTire- Commercial Place 
Norfolk. Virginia 23510-2191 
(804.) 629-2'̂ 52 

Page 4 

Page 5 CONRDENTI.-vL .MATERl.AL 
P R O C E E D I N G S 
Whereupon. 
L. I . (IKE) PRILLAMAN. 
a witness, was called for examination by counsel 
for .APL. Limited and. having been first ^uly swom. 
was examined and testified as follows: 

MR. GITO.MER: .Vly name is Louis Gitomer 
I'm appearing on behalf of the APL. Limited today. 
I have executed the Confidential and the Highly 
Confidential undertakings in this proceeding. 

.MR. ALLEN: I'm Richard A. Allen 
representing Norfolk Southern Corporation and 
Norfolk Southem Railroad in this proceeding, and I 
have executed the Highly Confidential and the 
Confidential undertaking. 

.MR. LYONS: And I 'm Dennis Lyons 
representing CSX Corporation and CS.X 
Transportation. Inc. I have signed both the Highly 
Confidential and the Confidential undertakings. 

MR. COBURN: I am David Coburn with 
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Steptoe 

i : : ; & Johnson for CS.X Corporation and CS.X 
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CONRDENTIAL .MATERIAL P3g76 
ni the undertakings as ell. 
(2! MR. HOW E; James L. Houe - H-o-w-e - the 
131 ITiird. with Norfolk Southem Corporation. We have 
[4i executed the Conr'idential agreement. "We," being 

[61 

of 

i n ; 
1:2: 
F » 1 : 
I I J ) 

INI 

i:5i 
':e 

.MR. SU.M.\n ' : .And I Greg Su.x.my on behalf 

NS as 'xei!. and I ,-ia>. e executed the Confidential 
ag-eerr.er.t, 

E X A . M I N A T I C N COUNSEL FOR APL. L T D . 

BV .MR. CITOMER. 

Q. Mr P'lllaman. gi'nd afternoon. I'm glad 

you could be avaua,Tle to an.sMt-just a couple of 

questions that I'-.e gotfory.yu concem.ing vour 

rebuttal statement. I am here on be.halfof.APL. 

Limited, who is -. e-. interested :n tiie partition of 

dmrad by CSX and Soffolk Southern. 

-APL ag-ees with you that detaued planning 

w ill be necessar.- to pnjvide se-.u c :.} Conrad's 

contract shippes. How l„ng i,. ,, :htnk it will 

.-c- plan for a . r.-j.: ., ^ 

hi r.i.een a local SS i. ngin ana a li>cal .\'S 

aestinatii.in imce yru have obtained ar.d re:ie--^ed the 

C O N F I D E N T I A L .MATERIAL Pa2? " 

.A. As you probablv know, wo wi l l not have 
;'cce?s to any contract or agreement until the 
control date. 

Q IVV;';'. let .is assume tha: : i 'u ha-.e them on 
.'•:< . •.' date ana g. ' f t . "n t.ic-. • •'-.•...•.ri. 

A. O k j - Okay. In that instance, to work i t 
into the network as of closinj; date. 1 would say 
that we would cerrainK feel like that the 
local-to-local we would be in position to make that 
serv ice available. 

Q Oka;.. You 'ne'itionea closing date. In vour 

•tatt -r; •:.- •.,•[< ve rffer-ed to control date. closing 

date, ar.d a .'ransition period. Let s assume that 

:-:c S..ffd.c T-ansr, 'rati.'n 5-a'-d arm'.es the 

•• J^i. . 2:-.: ':.•'''•: ana tnat approval 

•'^.cs eff:..ti:e .;n Augtist 22.id. l'Ji9i, nhich means 

fiat ;:ou could then go ahead .s ith : ••• msaction. 

C.:uld you put some date ^ .-.^.^^ t!er:ods on 

:r.e control date, the cU -sing date, and the 

transition period based on those dates tiiat ljust 

C O N F I D E N T I A L . M A T E R I . A L Paiie 8 

A. Those dates have not been de t tmi ined and 

" ' i l depend on some varying things such as getting 

the ntic-sv.iry labor aareements together, having 

ii- omiat ion technology in place, and aNo the 

opi-ratin;^ plan to our be^t and fulIe^t knowledge 

readv to ;>o. And at that time, we heiiev e that it 

would be Ihe appropriate time to l)t-,;in wi th the 

ciM^ini; d.itf. 

I [91 Q How about the control ddte ? Wdl that 
I (101 require the implementing agreements and the 
j (lii information systems ? 

1121 A. .No, that's legislative. I mean, that -
j (.31 I'm sorry? Control date occurs automatically. 

(141 That's August 23rd or August 22nd. 
i (15 
i |16| 
I ( n 
{ (131 
I (191 
' [20! 

:8 
•9: 

110' 

113! 
[19! 

'Z0> 

Q .August 22nd. .And some time after August 
22nd •M>uld be the closing daiel' 

A. Yes. 

Q DO you iidve d feel for that .n dd\s, weeks, 
mor::h.\ 

A. Ue - we have for discussion purposes 
continued to talk about .September I . More 

: reali-,ticallv. it wi l l he beyond September 1. but 
CONFIDENTIAL .MATERI.AL P^i79 

we cenainlv hope not too far beyond that. And 
: that 5 -

Q So you re talking abi.'.a nine dd\s to get 
'•' the implementing agreements ' 

A. ^Vell. that is why I sav it > obvious that 
I September I is more of a theoretical date. U e 
: still - we. Norfolk Southern, are still hoping fo r 

an October I implementation date. But all of that 
depends, a y j i n . on the vani'ble> that 1 previously 
mentioned. 

Q Okay. How abnut tt." :rar-it:ti n reriod 
• •'luh \i'u -.e talked ahi.nit in your „t.:tement. Do 
you nave any ided about when that would begin: how 
loKg that •\i\ud Id.-.:'' 

A. Transition - by my definition, transition 
starts on closing date. 

Q C.„-.. 

A. And closing date - closing date could be a 
month, could be six months or on out. 

Q I tir.dcrstdnd. I tindcrstdnd. .Ard the 

:rdnst:ion period wculd last how long ' 

A. Again, personallv. the transition date I do 
CONFIDENTIAL .MATERI.i.L Page 10 

not think s.Hould exceed, you know, wi th any luck at 
all to get the operation smoothly work ing . I do not 
see it exceeding a year. Hopefully, no more than 
six morthv. 

O I ' l ycur rebuttal \tatem.ent. are -.ou .saving 

tnat M i.'.'i •'! 2. 2 of tne transai-tion agreement 

"ct-.s een CSX ar.d SS isf.-r the pur'o.-1 r 

atl.'Ldttng ••c\enue dnd trd ffic thd t.> gerii '•atcd'p\ 

t . 'n rady :rar..\p.jrtdtion contra.tsi' 

Ws . that's correct. 

. which ts the prim.ar: concem i . f 

2 c . revenue -jr traffic allocationi" 

1 - rn;. personal opinion, the overall 

purpove •)r2.C is. as I indicated in my sutement, 

to ensure - to ensure an effective transition 

period ^ . i t.n.it service can be performed as 

contracted. Now. we have in the agreement with 

C^.\ . *e h ive agreed to honor the contracts. 

'J P:-. •: [':•. str.n ture ijf secttun 2.2 :. ^eems 

a Hall' •<t.-.:t::. ;• -tiinuring the contra^:. r/'ic 

tnaji'r p.'ir.t. .„.<.vf the first three pag': •• talk 

A. 
n 

section 

A. 

Pa^eS :o Page ID : o : - 3 4 -
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|221 about rev enue allocation, and then there's one page 
CONFIDE.NTI.AL .MATER.' AL Page 11 

111 that talks about pefformance responsibilip:. If it 
(2! was pefformance responsibtliry, wouldn't you think 
(3 i mi)re verbiage would have been put into that instead 
[4| of allocating revenue?' 
[51 A. Probably represents the result of 
[ol negotiation berween .Norfolk Southem and CSX. I 
[•̂ 1 think there needed to be very little discussion on 
[8| service because that is a given. That's what's 
(9( needed. The financial iLspects between CS.X and 

[lO: Noriolk Southern had to be more definitive. That's 
11; m\ - I would think that's the reason. 
[12; C ^<^' move '>n to some relatr.ely basic 
(! 3 i questions under section 2.2ici. If there are 
[ 14| Conrail transportation contracts for rraffc that 
[151 mm t' ber.veen r-vi < points that SS -v i.'.' ser.-e 
\\a\ exclusively, .s ill .^S be carrying that tra ffc 
[!"; ac.- irJmg :.> your understanding of ^et.-t:l>n 2.2fc)l' 
1131 A. That's correct, yes. 
[191 Q Di> ;.i'u thmn that the resiuttng camer 
1201 car^.ing the traff.c would change if there were no 
iZ:. ^e<tii'n2.2 c ^ Again. r\so local points to .̂ S. 
\ZZ'. A. Probablv not. no. Uell , obviously, no. 

CONFIDENTIAL .M.ATERIAL Page 12 
[II Q Oka;.. .And would you think :he .same would 
|2! be mie fo r CSX.'. >cal origin and destination 
[3 i points Vidt CSX .1 i>idd carr: tiie trd ffc? 
|4i .A. Yes. yes, yes. 
[5; Q Sow, if tiiere were traff.c bet'.veen - again 
(bl bet\scen nvo points where SoffAk Southem serves 
r; one point dnd liie olher point is dtidl. o-v defined 
|Si m the trdnsdCtiitn dgreement. \\oula CSX or S'offolk 
|9| .Southern handle that trafftcl" 

[101 A. That has yet to be agrt"cd upon, how that 
(Hi will actually occur, because we do not know the 
(:2l volume of traffic involved with the various 
(131 contracts. 
|14i Q Oka\. Tnu^ ts -shere .\'or~i!lk Southem 
|!5i ser es ,me point c.xclusr.ely dnd then there's 
(loi serue dt :hc • >tiier point by both cdr-'ie's. 
(1*1 A. Oh. I 'm sorry. That would be .Norfolk 
[IS! Southern. I 'm sorry. 
[191 'J O'Kd-.. And do ynu think :na: .sould be the 
[201 same result iftheri- •.! -c no section 2. 2 c ? 
121] .A. That's correct. Ves. 
(221 'J pKa;.. Si.'w . then for traffic that •• .ould 

CONFIDENTIAL .M.ATERIAL Page 13 
move bens een - f i r Soffolk Southem benveen a 
local origin and d local destination. or benveen a 
loi d l ' 'r-g'n ard a dual destindtion. .ir d dual 
I 'ngir dnd d j / destination - dtl t.ie .'• n'dl 
pomts are .\ 'i 'ffi 'lk Southem. 

A. (.)k.iv. 

[1! 

121 
[31 
l-'i 
151 

n 
131 

Cl 
CO) 

1! i ; 

<2 
Is i i i a d i • 

S i i u t i i i '••: 

MR 

>:.N :nc i>. nly purr 't tectum . :(c) 

rue ben: een CSX and Soffolk 

1, t.'^.it .1 qiiL-sticn?" 

,'MER 

(121 Q Yes. does it seem to you that that is? 
(131 .A. In those instances, it would not be 
(141 allocated. I mean, it is allocated solely in your 
(151 example, to Norfolk Southem. Or that service 
(161 would obviously be perfonned by Norfolk Southern. 
(171 Q Tne ser.ice IS pefformed, but are the 
(181 revenues -
(19) A. And the revenues a re -
(201 Q Are I GO percent .S'offolk Southem ? 
(211 A. Yes. 100 percent. 
(22! Q ."^'ow, vou've mentioned at the bottom of page 

CONFlDEN'nAL M.ATERIAL Page 14 
(11 / and the top of page 2 of your statement, which is 
|21 page 109 and 110 in the volume, that tiiere svill be 
(31 a protocol for allocattn g traff.c beni een Soffolk 
14| Southem. and CSX .\herc the origin and destination 
(51 are dual. 
(61 A. (U itness nods.) 
("I Q Tnere IS a. I guess, protocol established 
131 in .seLtion 2.2ic: 'ubsection I\'. Is that the 
[9! proti.'col you were referring tu or something else? 

(10! A. That's the protocol I was-
[i;i Q So tiiat ^ essentially ~ 
1121 A. -describing. 
[131 0 -l•ffiClcnLyl.f.^er.-lce^ 
!14[ .A. Yes. 
(151 Q. .S'ow , have vou worked out how noncontrac: 
(Ifcl tra ffic benveen dual points is going to be 
I; 71 allocated benveen CSX and Suffolk Si >uthem ? 
(13) A. Between - I'm sorry ? .Non-
(19| Q Where Conrad serves oetween Chicago and 
|20| :/it' .\orth Jersey shared d.s.set c'rea ? 
[211 .MR. .ALLEN: Not under contracts. This is 
(22! competitive. 
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Hi MR. GITOMER; The traffic doesn't move 
[21 under contracts. 
13) .MR. .ALLEN: Competitive traffic. 
(41 MR. GITOMER; Yes 
(51 THE WITNESS: To the extent th.it 
(01 information is available, that has been part of our 

) ("1 transition planning - transition plan to develop a 
131 ner.vcrk that wouid handle that traffic. 
|9! Now , my understanding that there is a - a 

I (101 run being made from a consultant - by a 
i (111 consultant, scrry. that wiil give us more 

(121 de f in i t e understandings of these point-to-point 
1131 moves. But untii that is done, until that 
(14| information or knoNv ledge is gained, ue cannot make 
(15) a definiti e or de-.eicp a definitive operating plan 
[101 or protocol on how to handle local business. 
[1-1 MR. ALLEN: Just so I hope to make sure the 
(131 record is clear. I believe Mr. Gitotner s question 
[19] was 'Ahetheryou've -Aorked out uith CSX how that 
[201 traffic is going to be divided. 
1211 THE WITNESS: Fromajoint-
(221 .MR. ALLEN; The .-ctnoetitive trarfic. Is 

111 

CONFIDENTIAL MATERIAL Page 16 
that '. cur .luesticn"' 
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.MR. HOWE: .Noncontract. 
THE WITNESS: .Nonccntract from a shared 

1? 

.MR. GC^O.MER: Yes. 

.MR. .ALLE.N: Competitive traffic. 

THE W ITNESS: .No, ue haven t. .No, we have 

BY .MR. GITO.MER: 

Q You haven 't -

.A. I went way too far wi th an answer. 

Q. So you and CS.X base ni -t dg'eed to allocate 

traffic that is not contract traff.c? 

.A. That's correct. 

Q How you k/iosv ivhich trat^ic vou wdl 

In Re: CSX Corp. 1-13-98 Cr67996.0 

not. 

(15 

handle tiiat is not contract . taff ic -shere it's 

competitive .vi.7: C5.Y.'' 

A. U e l l . obviously, we do not. 

Q ^^hen d i ' ;.ou tmnk you .sill know? 

.A. In the terms that you described i t . the 

[2: customer w i l l dictate i t . 

[23 Q .^( . .t^i'uld.r : :i:d: ••.< '-<• -.ir contract 

C O N F l D E N ' n A L . M A T E R I A L Page i ~ 

i:i traffic ^ 

[2! .MR. ALLEN. Why wouldn t -.vhat uork.' 

(31 B'l .MR. GITOMER. 

(4! Q lV7iv couldn t the customer who iias a 

(51 contract with Cmrad dictate the allocation of 

(61 traffic benveen CSX and Soffolk Soutnem if the 

['-. customer w ititout a contrdct could dictdie the 

dllijcdtion ? 

A The best way I can explain is what was 

worked out with the N I T L I G , [phonetic] that the 

customer wil l participate. But - that has been 

discussed. But otherwise, it 's part of the 

agreement between Norfo lk Southem and CSX. 

Q Okd\. So but f o r section 2.2 . , :iie 

dllocdtiiin 'ray be bdsed on tiie custi ' i e ' s 

preference ^ 

.MR, ALLEN i f vou didn t have section 

(SI 

(91 

[; 5 B"! MR, GITO.MER; 

[.. 'J /'* • • -u did nut 'id.e .'I.::. n 2.2 c 

[2. A. I f we did not have stvtion 2.2(c), 

[2; personallv that > v^hat I would do. 
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[: .MR -ALLEN; Let .me just rr.aive sure this is 

[2 clear .Are ;. ou asking if there u is no section 

[3: 2.2;c . couid the customer u i t h a contract decide 

(4: uhjch railroad uas going :o hai-.dle his business? 

[5] Was that ycur question,' 

MR, GITO.MER. Tnat I guess, a shortcut 

of rhe questii-P.. T ie reai question is i f the STB 

[S; strtjck dour, '-r.-t enue x-.d ifrlc allocation 

provisions cr section 2.2, c ^ •• _ '-v ;;r.-escect to 

duai orgins and aestmations-

A. ' Uh-huh. 

n - •: .. .;.'. :he 
:r.,ff. • ' • .... -ttnCSXfor 

1151 .A. That's the only thing you could do, that 
(161 you would be allowed to do, is compete for the 
(1-, t ra f f ic . 

(1S| Q .-And would you see anything wrong with CSX 
(191 and .S'offolk Southem competing f o r that traffic? 

(201 A. .No. 

[211 Q. .Again, assuming the absence of section 

(22' 2.2'c,:' 

(31 
[41 

15' 

(6| 

n 
[31 
(9i 

[iO; 
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A. .No. 

Q. Oka;.. You've said that - well, confirm 

f o r m.e that you' .e said it's very important to Icnosv 

exactly what traff.c ts going to be carried when 

yi 'u re planning 'ddroad •jperationsl' 

A. \ es. yes. 

Tnen i.ould you tell me how credible a plan 

of operation •si:iild be if it s not based on the 

e.xact traffic to be carried'' 

.MR".'.ALLEN. How credible? 

i i : MR, GITOMER: Yes 

(12; .MR. ALLEN I don t understand that. 

1:3: THE WITNESS. I guess the credibiiity uould 

!:4i var. u i th the -.clume of omissions. I mean, it's 

; : i ; hô A good your knouieage is. 

;;c BY MR. G I T O . M E R ' : 

|1"I Q W<-'" good do you think your .kri.iw ledge is o f 

I (ISl Ci'nratl ,> traff ic" 

(191 A. .Not very good. 

[201 Q Okay. Do you iiave any idea of how much 

[2: i Ci.mrail .^ traff.c no ves under transportation 

;;2; contracts' 

CONFIDENTIAL .MATERIAL Page 20 

[ i i A. No. 

(21 (J Sett.'h ••. I iume, revenue, or units ^ 

131 A. There has been something in total units. 

[4; but that doesn t necessarily - i f it doesn't have 

[5i volume requirements, it's not necessarily a 

[61 contract in a respect of going fo rward . , 

j 1"! Q But you expect to obtain all of this 

I (8i infirmatton or to be able to 'ibtain this 

I (9! infi'rma:u:n ,<n the control date? 

[101 A. That s correct. 

[li; Q .And then .'.ill you prioritize your revie^v of 

o.Z] the ci.'ntracts ..irjusi start at number one and go to 

.;3i ntiir.htr .i. hate: f . .r start ahhabetically, or svill 

: 4; yi'u perhaps priori:ize based ijn traffic volume or 

'.: Si.<me otherfactorl' 

;e A. I ' m not sure that we have a pr ior i ty 

;"' definition yet. but vve certainly would take the 

iS total volumes and determine as the agreement 

l i ^ i suggests, that we would presume that we would not 

[20; split the t ra f f ic with a particular customer - for 

: : a particular customer, of a particular customer -

2: but would divide it as equally as possible. 

CONFIDi^NTlAL .MATERIAL Page . 

Q Y. u .VI ii.j divide :iie :r.:fflc or the 

ri ( r.u, 

A. The t raff ic to fit the revenue - to be 

rel.ited to rev l'nue^. 
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15| Q. On page 2 you 'vr expldined why Conrail's 

161 contrdcts can ; be opened on the closing date 

(71 becduse ofthe operational problems it would 

(Si cau.se. I've asked you this already to project the 

[9| closing date and you've sauI perhaps October 1 is 

110) your best estimate now, assuming everything else 
(Hi falls into place. 

(121 lV7f.j.' if you had the contracts earlier than 

[ 13| .Augiist 22nd'' lVV;ti;jyou then be able to move the 

(14| closin g date up ̂  

|15| .A. Yes. It would certainly lend to that. 
I loi Q. .Sow , does tile closing date also depend on 

II ~] liaving all the contracts allocated? Will you go 

[iSi for.sard .vith the cli.'stng date tfthe~: re not all 

119) alli'cated" 

[20| A. ^ e!̂ . Ves. you could do that. 

(2; I Q O/say. \\hi> w. 'uldproside the ser\ice to the 

[221 shippers where the contrdcts dre dren t allocated'' 

CONFIDENTIAL NLATERJAL Page 22 

i ; A. That certainly would have to be decided. 

12: That the serv ice - service decisions vvould have to 

13 be decided, but allocution as far as revenues and 

14: that sort of thing could be subsequently trued up 

[5; between Norfolk Southern and CSX. 

[bi Q- Doesn t - I think section 2.2:ct provides 

("1 / . 'r an drnt idi rest 'hitu 'n o f t i i e revenue matter!' 

|8| A. That 's correct. 

[91 (f. But tin- ser.ice matter .vould have to be 

[ 101 resolved before you could go to the cL'sing date? 

( I l l .A. That 's correct. 

(121 Q. If Si-e'i-ik Southern, and CSX':dn't agree on 

[131 dn dd. '^a:ti •>: . •'' :r.:ffti' ofthe .ser.ice. 'whdt 

[14| happens" 

(151 A. On the service - w e l l -

116) Q. If Soffolk Southem and CS.X just for some 

11"! reason on some traff c can't agree tiiat it will be 

[ISl alii 'cated to one or the other -

[191 A. I have to defer to counsel, but I believe 

[201 there is a mediation provision in there somewhere. 

12:; MR, HOWE: 1 thitik there is an arbitration 

i22' clause in the transaction agreement to cover that. 
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l i : THE WITNESS, .Arbitration. >es. .•And then 

;2; other.vise beyond that, it '.vcuid be t.he issue of 

,31 involving the true-up financially bef.veen the tuo. 

[41 again, 

(51 ' B ^ ' M R . G!Ti).MER; 

(61 (J. T i l " i i r.t^. .so can always -sork out. f think 

"" tiic • i r u i ts rite triportant issue, 

. i , A. Right. Right. 

)9| tJ S' • :f CSX and .S'offoik Si ;<:•':< rn couldn 't 

.;,•'••( r .: , -tain :raffic then tiia: .^i'uld iiave to 

.: :tid .:•! d^bitrati'r .iruld decide -.vhich 

.; • • - , . hdr.d.cs the trdffic? 

\ rh. i t i> to my recollection, that is 

;:4; correct. 

[15! Q Ard tilcn the cli'>ing da:.- :i.'d be held 

;: r-. tir:t. :".u: dr'''i:r.t::i "i i.^ i i.'nottidt.:" 

\ . I certainlv would hope that the two of US 

Depo o f : L . I . (Ike) Pril laman I n Re; CSX Corp. 1-13-98 Cr67996.0 XMA.XI< .< 

[iSi would never allow something to get that far, that 
(191 we have service being held up f o r arbi t ra t ion. I 
(201 believe we could work though that i f , again, 

(21 i financially it's all going to be trued up anyway. 
(221 I do not - hopefully. v»e would not eve.- allow 
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(li that. Theoretically, yes, I mean, we could not 
(2; have Day One of operations i f someone was in 
(31 question of not receiving service; you're correct. 
(4i .MR. GITOMER; A l l right. L t me ask 

j (51 counsel. I have a hypothetical question which is 

[6! some-A hat complex and I uould like to give your 
^ I " ; client a copy of it I 'll read it into the record. 
I (31 then he can read it so that he can ans'Aer it from 

(91 that. Is that all . n g h t I t h you? I den t-.vani to 
[ :0' make it an exhibit, 
( i : ; .MR. A L L E N : That s fine 
1121 MR. GITO.MER I didn't expect quite this 
: • man>, 

• ' Document proffered,) 
,;^ MR, LVONS; W e u i l ! share, 

llei .MR, HOWE, We u i i l share, 
i r : BY MR, GITOMER; 

': j; Q. Let 'ne redd i; ' tiidt tt's in the record 

['.91 :lun\i.'u cdn think about your ar.s:\.er. 

(20! Ifd shippe'-provided its contract ti> 

(211 .S'offolk Southem and CSX on July 2Jrd. 1993, 

[ZZ' dssuming the Surface Transportation Bi'drd approved 
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:KC transaction on that date, and the nipper 

requested ser. ice propi.'sals from CSX and Sorfolk 

Soutiiem for its traff c benveen dual points withm 

20 da;.s. and during that 20-day peru:d the shipper 

\sould be a\dildble to dns-wer questions dnd discuss 

Its needs, dnd the shipper committed to decide 

which rdilroad's senice to use bensecn the dual 

pi/ints within 10 days of that 20-dav period, would 

you still iiave enough time to plan for yt)ur 

i.iperations b\ the cli'sing date?" 

Do 'lave '•OU dr\ problem.^ with that 

pri'cessl' .Arui if so, sshdt problems do you have and 

drr there dn\ wa-:s ' ' dvoid or lessen those 

r- 'rieru'i l" 

1̂ -

; (4! 

' I5i 
;c 

1 
! (Sl 

| 9 l 

l l - - ' ' 
(161 

( I ' l 

(ISI 

(19! 

1201 
12 ; i 

[6i 

' (-1 

A. I ' l l answer l . . l ^ I would say f r o m a 

personal standpoint. 

.MR. .ALLE.N One question at a time. 

THE WITNESS; Okay. Do I have any problem 

u i th such a process? I guess depending on the 

volum.e. Up to a point, no. I f - i f - i f its a 

very complex and large volume, it couid possibly 

lake more than 10 days. But - but it should be 
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•settied .viLhin a short penod of time, W uo that 

:oo.i\. as described. 

BV .MR. GITO.MER: 

Q Okav. So .Miuld you ltd'.e dnv problem with 

d process, d.'i.Mimmg vi'u could gi: :.' done 

.1 till time frai'u • T -.onic otiu r :iinrfrdir.e? 

\ . L i te ra l ly . vve have this problem every dav. 
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It's sometimes a good problem to have. 

Q. Tn.s is how you run the rdilroad and how 
contracts are negotiated ever, da;: by .S'offolk 
Southem. ̂  

A. That's correct. 
Q. .S'o-v, again on page 2 of your statement, you 

explain why vou believe that Conrad's 
transportation contracts can't be opened on the 
closing date. Why couldn't Conrad's 
transportation contracts be opened on tiie control 
date' 

A. They will - oh, why tan t they be opened? 
Tht y I uld be. They could be opened. 1 mean, but 
thu' - that s not our agreement. 

Q. But do you tmnk you 'sould nave enough time 
CONFIDENTIAL .MATERIAL Page 27 

o.i-

[11 If tne;.- n ere opened on :he control date to be readv 
;;• to operate tiic cL'stng date'' 
•3i ' A . Ves. 

Q I as<ed y ou about your 'tjio^s ledge ofthe 
Conrdd rrdnsportation contrdcts before, and 1 just 
want to ver-.r. !iiat y our ansvver would be the same 
if I as.Kea y.ju hi".-, many transportation c.mtracts 
Conrail iias. ii 'ur ans'.ver would be :iia: .iju don't 
know " 

A. That's correct. 
Q .And tiiat .vould be the same answer losfar iis 

how- many would expire by .August 22nd. and tiien liow 
many should e.rpire by the closing date, and how manv 
would expire -within SLX months ofthe cltjsing 
date." 

.MR. .ALLEN: Waat's your question? 
.MR. GITO.MER: 

Q .V/-. question ts ts your an.r.sfstill that 
I yiHi di.'n : <!iow those numbers ofthe Cijnrad 
! contracts" 

A. That's correct. 
'2 Okay. Does an:bodv at .Si";'ijlk Southem. 
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ha-.e :ni.s tnr. <rrrud:ti- n ? 

A. .Not to my knowledge, no. 
Q And dii you kr.ois whether an\<;ne at CS.X 

•Id.e fit.' .nf rf^attoni" 
A. Not to mv knovvledge. 
C •'^' -'w. i' SS -sere allotdtcd 100percent of 

APL • .Tdffic. would you still be required to 
allocate 'e'.enues and e.xper.ses with CS.X-Jn that 
:'dffic on d 50 fO basis:" 

A. If it were from the shared area? 
<,_' F' •'K :r.t .• r.dred dreds. 
V. That is correct, yes. That is correct. 

Q W'lat d, y. u think dbout :iidt' Does tiiat 
::.e you dn .r. o-.:: -r .- • 'landlo that trar'tL " A 
-.t^tni rntne ' 

\ . \Vcll. 1 think that would be a contract 
jllocation. 

MR ALLf 'N Weil, let s breaK vour question 
;..un V . i ; 5.11J '.'v ;-.at JO vou thinK about it?" 

j (201 W'ell. specifically, you want to ask himV 
! (211 BV .MR. GITO.MER: 

1--: Q Oka-:, ypu're doing 100 percent the work, 
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(1! you 're getting fO percent ofthe re'.enue and paying 
(21 50 percent of t'ne expenses. What do you think 
(31 about thati" 
(4| A. The way it's described, it's - it's not 
(51 the preferable vvay. The ideal way. contracts would 
(Oi be traded to the point that each were allocated. 
;•" But in your instance, in essence you would be doing 
3 as y OU described. 

^ ' Q .And that's dn dccurdte reflection of what 
; ;0' the transaction agreement benieen CS.X and .S'offolk 
,;:: Southern'eauiresl" 
','•-'. A. On the broad basis. Not on a 
: 13 i contract-bv -co itract basis, but on an overall 
[:4i basis, yes. \'es. 
'.''-• Q Yes. Okay. .Ur. Prillaman. I tiiank you 
': 6; V c-. mucn for tht tim.e and that s all the questions 
' I 'Id', e ' i T -.ou. 

:> A. Thank you. 
• EXA.MINATION BV C0L7SSEL FOR CSX 

CORIDRATION 
:-• .MR. LYONS: 
2: Q 1 :hir.< I only iiave one question. and I'll 
ZZ' a.^k tne .^ttne's :o look at the siieet of rape' tiiat 
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.V/'. Ci'om.er provided ti) him. .And I note that the 

..Z'. statement tn the question is in the singular: If 
"a shipper ' provided "its" contract. 
Wi'uld the problems ofi. '.location increase 
if there -v er^ a 'great many shippers ••vho provided 

;e; thetr ^ i rtra. :.s or tried to go throwgh that 
;"; exercise in tne sam.e time frd:ne 'with a g'-eat manv 
, 3, shippers w it.i their contrdcts ? W, luld the problems 
91 mcredse tn thdt sinidtion dnd over the siraatwn 

;0: '.\ here there wds stmriv j smgle orc " 

A. Ves. it would vary with the volume of 
;; requests. 
:3 Q T'lanKyou '.er. much. I hd- e no further 

•;4' iiuestti.ns. 
-.: Fi'RTHE.R EX.A.MIS.AT10S EY COi SSEL FOR 

APL. LIMITED 
c, B\ .MR. GITO.MER 

Q Let me add one f'llinv-up to thdt. That 
$' ,(•( ms :o "f :tie untation that s going to arise on 
' t.'ie ., rtr 'i date A here you ntll iia'.e how e^.er manv 

Ci 'nrail contracts to wifvi. .And vi.'u ve indicated 
: 1 you think that if the comrol date is .August 22nd. 

that .ou .dn "I'vie'.s them dnd '^e read', to g'j bv 
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O-.' •"?"• .i-hich just a iitt'e more tiian tiie 
JC day> tnat are in this hypothetical: is that 
iO'-rcct'.A correct reviesv of your prior 
testimm: " 

A. I'm sorry: would you repeat the first part 
ot it? I mav have missed it. 

'J ' •a: O.a'.. On the contr.il ddte. will 

[3; 

'4! 
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l»\ Soffolk Soutl em and CSX obtain all ofthe Conrad 
(9) contractsfo' allocation purposes? 

1101 A. Yes. 
nn Q- Okay. \ow, we've assumed that the control 
(121 date wdl be .August 22nd, and didn't you say in 
(13) resporse to that that Soffolk Southem could be 
(14) red iy to begin operations, have the closing date on 
1151 Octtoer 1st? 
|16| A. It is our intention to do that, yes. 
11-71 Q. And then that would mean that you would 
(ISI have reviewed all ofthe contracts and put an 
(191 operating plan into effea in that time penod? 
1201 A. That's correct. 
(211 Q Okay. "Thank you. 
(22: MR. LYONS: I have nothina more. 

XMA.X!- -1 
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(WTiereupon. at 1:41 p.m.. the deposition 

was concluded, i 

Page 33 CONFIDENTI.AL MATERI.AL 
111 CERTIFICATE OF REPORTER 
[21 UNITED .STATES OF.AMERICA) 
[31 DISTRICT OF COLU.MBIA ) 
141 I . Joe W Stnckiand. RPR. the reponer 
151 before uhom the fotegoing deposition uas taken, do 
[61 hereby certifv' hat the u imess whose testimony 
•"' appears in the .'oregoing deposition was swom by 
[Si me; that the testimony of said wimess was taken by 
,91 me in machine shorthand and thereafter reduced to 
:0' ty peu riting under my direction; that said 

;;:: depc-iticr. is a trie record of the testimony given 
•;: b> said -.v itness: that I am neither counsel for. 

related to. nor eir. • * "'-•• any of the parties to 
.4; the action in which this deposition was taken; and. 
;5i further that 1 am not a relative or employee of xny 
i~\ attomey or counsel employed by the parties hereto. 

; or r'mancially cr otherwise interested in the 
:,si outcome of this action. 
:9| Joe W . Strickland 
:oi Notarv Public in and for 

(211 The District of Columbia 
(211 My Commission expires November 14. 2001. 
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1 with the law firm of Donelan, Cleary, Wood Sc 

2 Maser, r e p r e s e n t i n g E r i e / N i a g a r a R a i l S t e e r i n g 

3 Committee. And I ha .-e a l s o executed b o t h forms 

4 c f t h e u n d e r t a k i n g under the p r o t e c t i v e o r d e r . 

5 EX.2..M I NATION BY COUNSEL 

6 FOR A?L LliMITED 

7 EY MR. aiTC.MER: 

8 Q. Good r-'.crning, .Mr. J e n k i n s . 

9 A. G c o d m c r n i n g . 

10 Q. Tha.ik you f c r being here, we a p p r e c i a t e 

11 y c u r t i m e . I j u s t have a couple q u e s t i o n s f c r 

12 you about the p o r t i o n of your r e b u t t a l t e s t i m o n y 

13 d e a l i n g w i t h C o n r a i l ' s t r a n s p o r t a t i o n c o n t r a c t s . 

14 Are you i n v o l v e d i n the n e g o t i a t i o n of 

15 t r a n s p o r t a t i o n c o n t r a c t s between CSXT and 

16 s h i p p e r s ? 

17 A. Yes. 

18 Q. Could you d e s c r i b e t h a t process? 

19 A . Well , t .h e process i n v o l v e s w c r k i .n g w i t h 

20 a custom.er t c m.ake a commitment cn b o t h p a r t i e s 

21 t c m;Ove t r a f f i c u s u a l l y f c r a d e s i g n a t e d p e r i o d 

22 c f time i n a d e s i g n a t e d volume over a g i v e n 

23 o r i g i n , d e s t i n a t i o n p a i r . 

2 4 Q. Okay. .And i£ t'.-.ere a g e n e r a l tim.e 

25 c e r i c d t n a t these n e g o t i a t i o n s e n t a i l , w o u l " i t 

ALDF.RSON REPORTING COMPANY. INC. 
i2'22;239-226C :SCC) FCR DEPO 

1 m ST.. N..V , 4th FLOOR .VASHINGTGN, D.C, 2CC05 



7 

1 be a we ek, a month, a year, does i t vary? 

2 A . I t v a r i e s tremendously. 

3 Q . Could you e s t i m a t e how l o n g i t might 

4 tak e t o n e g o t i a t e a c o n t r a c t t h a t might have 15 

5 or 2C o r i g i n and d e s t i n a t i o n p a i r s and perhaps 

6 16 0,000 c a r l o a d s per year? 

7 A . I t c o u l d take years, I m.ean i n many 

8 cases we have a v e r y l o n g sales c y c l e . 

9 Q . And what about cn the s h o r t e r s i d e , i f 

10 both pa r t i e s were comm. i t t e d t o n e g o t i a t i n g t c 

11 reach a greement , how s h o r t do you t h i n ) : i t wou.d 

12 be? 

13 A . W e l l , i t ' s d i f f i c u l t t o say. But, i n 

14 d e a l i n g w i t h l a r g e volumies and m u l t i p l e 0/D 

15 p a i r s . you know, I would guess a minimum time o f 

16 s e v e r a l m.onths would be i.nvolved. 

17 Q . Okay. Thank you. Where CSX and 

18 N o r f o l k Southern can p r o v i d e t r a n s p o r t a t i o n f o r a 

19 s h i p p e r today, do CSX and NS j o i n t l y d e c i d e w h i c h 

20 f f" h two r a i l r o a d s w i l l handle t he s h i p p e r ' s 

21 c c n t r a c t business? 

22 A . Nc . 

23 Q. Dees t h e s h i p p e r decide? 

24 A . The s h i p p e r d e c i d e s , yes. 

25 Q . Now, i n ycur r e b u t t a l v e r i f i e d 

ALDERSON REPORTING COMP.AN\ . INC. 
i2C2:239-22SC 'SOCI '2B CE'C 

:n; 14TM ST., N.V/., 4;n FLOCP WASHINGTON, D.C, 2COO5 
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1 s t a t e m e n t , do you d i s c u s s the a l l o c a t i o n of 

2 C o n r a i l ' s c o n t r a c t movements between CSXT and 

3 N o r f o l k Southern when the t r a f f i c m.cves between 

4 what w i l l become the shared asset areas? And I 

5 would r e f e r you t c pages 1 and 2 of your 

6 s t a t e m. e n t , i n the volume t .h e y ' r e pages 2 0 S t o 

7 210, at the bottom and then the top of the page. 

8 A . Y e s , t h a t i s , y e s . 

9 Q. New, on p a g e l you r e f e r t o the 

10 a p p l i c a n t s ' p r o p o s a l f o r e f f e c t i n g a smccth 

11 comimiercial t r a . n s i t i o n f o r c o n t r a c t m.ovements 

12 c u r r e . n t l y perfcrm.ed by C o n r a i l . And, i f t h a t was 

13 t u r n e d down by the Surface T r a n s p o r t a t i o n Board, 

14 c o u l d you t h i n k of another way t o a l l o c a t e 

15 C o n r a i l ' s c o n t r a c t s between CSX and N o r f o l k 

16 Southern t h a t would f o s t e r a smooth t r a n s i t i o n ? 

17 .A . N o t o f f h a n d , no. 

18 Q. With r e g a r d t o the n o n c o n t r a c t t r a f f i c 

19 t h a t C o n r a i l handles today, do you know how CSX 

20 and N o r f o l k Southern are going t c a l l o c a t e t h a t 

21 t r a f f i c ? 

22 A. I don't b e l i e v e t h e r e ' s an i s s u e of 

23 a l l o c a t i o n beca-use t h e r e ' s no comm.itm.ent on t h e 

24 p a r t of e i t h e r C c n r a i l or the s h i p p e r . 

25 Q. Then how w i l l CSX determ.ine which 

ALDERSON RET' 3RTING CO.MPANT, INC. 
1202'2S3-225C 8001 FCP 2EPC 

i m la t f i ST,, N.'.V,, 4th FLOOR WASHINGTON. O.C, 2C005 
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1 t r a f f i c i t w i l l h a n d l e t h a t i s n o n c o n t r a c t 

2 t r a f f i c ? 

3 A . The c u s t o m e r w i l l d e c i d e t h a t . We ' r e 

4 t a l k i n g a b o u t t a r i f f b u s i n e s s I b e l i e v e . 

5 Q • Yes. 

6 A . The c u s t o m e r w i l l d e c i d e . 

7 Q . Now, on t h e f o u r t h l i n e o f page 2 

8 y o u r s t a t e m e n t , y o u ' v e used t h e word o u t s e t . By 

9 o u t s e t 0 o you ha'.'e s om.e s p e c i f i c d a t e i n min d ? 

10 A. . No . 

11 C • C o u l d o u t s e t be t h e c l o s i n g d a t e t h a t 

12 has been r e f e r r e d t o t h r o u g h o u t t h e a p p l i e a n .-.-./ 
_ o 

13 r e b u t t a l case? 

14 MR. SIPE: I f y o u ' r e g o i n g t o use w h a t 

15 y 0 u t h i n k i s a d e f i n e d t e r m , why d o n ' t you s t a t e 

16 V- o u r and e r 3 t a n d i .n g o f i t j u s t t o mi a k e s u r e w e ' r e 

17 

18 MR. GITCMER; T h a t ' s f i n e . 

19 BY .MR . GITCMER ; 

20 c. .As I u n d e r s t a n d t h e t e r mi c l o s i n g d a t e , 

21 and p l e a se c o r r e c t m.e i f I'm wrong, t h a t w i l 1 be 

22 a d a t e s cm.etime a f t e r CSX and N o r f o l k S c u t h e r n 

23 c b t a 1 n c o n t r o l c f C o n r a i l and a l l o c a t e t h e 

24 C c n r a i l a s s e t s and b e g i n o p e r a t i n g e v e r t h o s 

25 a s s e t s .' 

ALDERSON REPORTING COMPANV. INC. 
I2C2 2S3-225C ,8CCl FOR CÊ C 

111' ;4th s". N .V . 4th FLOOR ; WASHINGTON, D.C, 2CC"5 
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1 A. Synonymous w i t h s p l i t date? 

2 Q . I would assume that could be the same 

3 d a t e , yes. 

4 A. Okay. 

5 Q. Do you have an idea of what, u s i n g your 

6 term, the s p l i t date would be'' 

7 A. No. 

a Q. Now, you've s a i d t h a t s e c t i e n 2.2 C of 

9 t h e t r a n s a c t i o n agreement i s the o n l y f e a s i b l e 

10 way t o a l l o c a t e C o n r a i l ' s c o n t r a c t m.ovemients 

11 w i t h o u t or you've s a i d t h a t ' s the o n l y way t o 

12 dc i t . I s your m.ain concern w i t h the a l l o c a t i o n 

13 of t h e c o n t r a c t t r a f f i c the p o s s i b l e s h i f t of 

14 those miovements back and f o r t h between N o r f o l k 

15 Southern and CSX as you've s a i d i n your 

16 S t a t ement ? 

17 A. The concern i s t h a t , i n o r d e r t o have a 

18 sm.cot.hly o p e r a t i n g r a i l r o a d , we need t o have a 

19 decrree cf volum;e p r e d i c t a b i l i t y . .And t h a t ecu I d 

2 0 be im.paired by hav i n g u n c e r t a i n t y as t o what's 

21 g o i n g to occur w i t h some of the t r a f f i c . 

22 Q. And you would l i k e to have that 

23 c e r t a i n t y on the s p l i t date? 

2 4 A. I f n o t s c o n e r . 

25 Q. Okay. .Hew much sooner tha n 

ALDERSON REPORTING CO.MPA.NY. INC. 
(2C21233-225C '8CCl FOR DE=C 

1111 14th ST., N.W,, 4th FLOOR WASHINGTCN, D.C, 200C5 
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1 d a t e would /ou l i k e t he c e r t a i n t y ? 

2 A. W e l l , we're i n the process r i g h t now of 

3 r e s o u r c e o l a n n i n g , d e s i g n i n g our o p e r a t i n g p l a n . 

4 t r y i n g t o u n d e r s t a n d what our l o c o m o t i v e and 

5 m.anpower needs would be. A.nd, the sooner we have 

6 c e r t a i n t y , the b e t t e r . 

7 Q. And when w i l l you have access t o t h e 

8 C o n r a i l t r a n s p o r t a t i o n c o n t r a c t s ? 

9 A . I don't know. 

10 C. Now, e s s e n t i a l l y you've s a i d t h a t CSX 

11 and N o r f o l k Southern w i l l step i n t o C o n r a i l ' s 

12 shoes t o guarantee t h a t C o n r a i l ' s customers w i l l 

13 not l o s e t he b e n e f i t of the b a r g a i n s t h e y made. 

14 A. Uh-huh. 

15 Q. And t h a t ' s on page 2, para g r a p h 2, 

16 e s s e n t i a l l y l i n e s 3 t o 6, I j u s t a t t e m p t e d t o 

17 s um.m.a r i t e t h a t . 

18 rt . w n ~ n n . 

19 Q. For those c o n t r a c t movem.ents a l l o c a t e d 

20 t o CSXT, w i l l CSXT a l s o r e t a i n the b e n e f i t of t h e 

21 b a r g a i n t h a t C c n r a i l made f o r the b e n e f i t c f 

22 C c n r a i l ? 

23 A. Yes. 

24 Q. CkaV. So t h e c t n t r a c t s are twc-way 

25 s t r e e t s ? 

ALDERSON REPORTING COMPANV. INC. 
;202:299-22SC :8C0i FOR D£?C 

l i n 14ti ST,, N,W . 4th FLOOR WASHINGTCN, D.C, 20CC5 
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1 A. They're a two-way s t r e e t . 

2 C. Do you know i f any customers c f C o n r a i l 

3 have m.ade c a p i t a l i n v e s t m e n t s i.n C o n r a i l r a i l 

4 f a c i l i t i e s based on t h e i r c o n t r a c t s w i t h C o n r a i l ? 

5 A. I don't have s p e c i f i c knowledge of 

6 those i n v e s tm.ent s . 

7 Q . C k a y . .D o y o u h a v e a g e n e r a' knowledge 

8 t h a t t h e r e mi a y have > e e n some i n v e s t m. e .n t s ? 

9 -A . I am aware t h a t on cur r a i l r o a d 

10 i n v e s t mi e n t s are made on t h a t b a s i s . • 

11 Q. The i n v e s t m e n t s are m̂ ade by the 

12 s h i p p e r s ? 

13 A. Yes. 

14 Q . Do you know how m.any t r a n s p o r t a t i o n 

15 c o n t r a c t s w i t h s h i p p e r s C o n r a i l has? 

16 A. Only i n a rough sense, and i t --

17 MR. SI?S: Can I i n t e r r u p t . Do you 

18 m.ean c u r r e n t l y ? 

19 5 Y M R . G I T C M E R : 

2 0 Q. .^t the p r e s e n t tim.e. 

21 A. Yeah, i n a rough sense, a few thousand. 

22 Q. Okay. Do you have any i d e a how many 

2 3 w i l l e x p i r e by August 22, 199 3? 

2 4 A. No. 

25 Q. So ycu wouldn't have any idea cf t h e 

ALDERSON REPORTING COMPANV. INC. 
;202i289-2260 iSCOi FOR DEPO 

1111 14th ST.. N.W,, 4th FLOOR WASHINGTON, D C , 20005 
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19 

20 

21 

22 

23 

24 

25 

e x p i r a t i o n dates of t h e c o n t r a c t s ? 

A. The o n l y t h i n g t h a t I have u n d e r s t o o d 

t o be the case i s t h a t t h e r e i s some decay curve 

on those c o n t r a c t s . So t h a t , bv the enc t .le 

year, 1993, t h e r e are s t i l l s e v e r a l hundred 

c o n t r a c t s t h a t would be i n f o r c e . 

Q. Those are c o n t r a c t s t h a t are i n f o r c e 

today? 

A. Yes. 

MR. GITOMD:-^: A l l r i g h t . Mr. 

thank you ve r y m.uch. 

THE WITNESS: You're welcome. 

MR, SIFE: Thanks, Lou. 

.MR. GITOMER: Sam, thank you. 

en.<i.ns , 

Paul 

s c u s p 10 n c f the r e c o r d 

EXAMINATION BY COUNSEL FOR 

ERIE,'NIAGARA RAIL STEERING COMMITTEE 

BY MR. WOOD: 

Q. Good morning, Mr. J e n k i n s . 

A. G c c d morning. 

Q. I know you've been deposed b e f o r e 

todav, but I don't t h i n k we p a r t i c i p a t e d i n t h a t 

d e c o s i t i o n . Let m.e ask ycu f i r s t , when d i d ycu 

r e c e i v e '.'cur assicnment t c prepare y c u r r e b u t t a l 

v e r i f i e d stat?ment? 

ALDERSON REPORTLNG COMPANT, INC. 
i2C2;299-2260 !8CCi FOR C£,=0 

n i l 14th ST,, N.W, 4th FLOOR WASHINGTCN. D C . 20005 
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BALL JANIK U.P t 

.^ T 1 () K \ K Y S 

Loi'is E. JITOMER 

Of COI-N iEL 
(202) 4(>t).<.5.12 

1455 I- .SIHIJ:T, N\V, SI rii: 2^5 <J '( 

VVvsMiNCTON. D C: 2CXX15 ' U4, 

Ti l 11110M 202-638 3.307 \ -^'^ ^'^t 

l^M-siMiu 202-7a)Ki947 A v ^ < \ ^ / lgitomer@bj.lp coi 

APL-19 
February 23, 1998 

rn Honorable Vemon A. Williams 
Secretar\' 
Surface Transportation Board 
Suite 700 
1925 K Street. N.W. 
Washington. D.C. 204^3-0001 

Re: STB Finance Docket No. 33388. CSX Corporation and CSX Transportation, 
Inc., Norfolk Southem Corporation and Norfolk Southem Railway Company-
-Control and Operating Leases/Agreements—Conrail Inc. and Consolidated 
Rail Corporation 

Dear Secretary Williams: 

APL Limited hereby files the original and 25 copies of this errata to APL-4. In the 
Verifeid Statement of Robert F. Sappio. on page 2, fourth line from the bottom, "7 da>s" 
should be " 1 day". 

Please time and date stamp the extra copy of this letter. Than! you for your 
assistance. If you have any questions, please call me. 

Sin9W^ yours. 

Louis E. Gitomer 
Attomey for APL Limited 

WvsHLN«.n»N, D . c , .SVJJM. OUtOON 



B . \ L L J A N I K I.LP 

CERTIFICATE OF SERVICE 

I hereby certify that I have caused APL Limited's Errata, APL-19 to be served 

by hand on Applicants' representatives in this proceeding and by first clas mail, postage 

pre-paid on all olher parties of record in STB Finance Docket No. 33388. 

Louis E. Gitomer 
February 23, 1998 
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H O P K I N S & S U T T E R 
(A PAITNEISMIP INCLUDINO PIOPBSSIONAL COIK»ATION.<> 

l?6 P^' 

ut SIXTEENTH STREET. N W , WASmNOTON. D.C. 20006.410J (201) IJ5-tl 
FACSIMILE (202) 1)54136 

INTERNET bllrwVwww.bopiul.mm / ' V^' '^ ~ 

CUCAOOOFFICB TH«EE FUST NATIONAL PLAZA KKOJ^^Oj ' T 
DE'̂ KOrr OFPITE 2tOC LIVEPNOIS SUITE 310 T>OY. Ml 4aOI}-l)30 

CHARLES A. SPITULNIK 
(:0:) 835-8196 

February 23. 1998 

Office of the Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surfac ? Treuisportation Board 
1925 K Street. N.W. 
Washington. D.C. 2C123-0001 

M i l l 

Re: CSX Corporation and CSX Transportation Inc., Norfolk Southem 
Corporation and Notfolk Southem Railway Company - ControJ und 
Operating Lec.3es/Agreements - Conrail Inc. and Consolidated Rail 
Corporation. Finance Docket No. 33388 

Dear Secretary Williams. 

Enclosed are an original and twenty-five (25) copies of the Public Version of the 
Brief of the Ph'ladelpWa Belt Line Railroad Company (PBL-19) for rJing in the above-
referenced proceeding. An additional copy is envjiosed for file .stamp and retum with 
our messenger. Please note that a copy of this filing is also enclosed on a 3.5-inch 
diskette in WordPerfect 5.1 format. 

Charles A. Spttulnik 

Enclosure 

c.:: The Honorable Jacob Leventhal 
All Parties of Record 

.'.t.:̂ ry 

PEP, 2 3 ""^^ 

052686-1 



PUBLIC VERSION 

1 
Before The 

SURFACE TRANSPORT ATION BOARD 
Washington. D.C. 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation Inc., 
Norfolk Southem Corporation and 

Norfolk Southem Railway Company 
- Control and Operating Leases/Agreements ~ 
Conrail Inc. and Consolidated Rail Corporation 

Brief of the Philadelphia Belt Line Railroad Company 

Dated: Febmar>' 23. 1998 Charles A. Spitulnik 
Jamie Palter Rennert 
Rachel Danish Campbell 
Timothy D. Palmer 
HOPKINS & SUTTER 
888 Sixteenth Street. N.W. 
Washington, D.C. 20006 
(202) 835-8000 

; 1 
t 

Cc^insel for Philadelphia Belt 
Lirie Railroad Company 

..Jl 

054236-1 



PUBLIC VERSION 

PBL-19 

Before The 
SURFACE TRANSPORTATION BOARD 

Washington, D C. 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation Inc., 
Norfolk Southern Corporation and 

Norfolk Southem Railway Company 
" Control and Operating Leases/Agreements --
Comail Inc. and Consolidated Rail Corporation 

Brief of the Philadelphia Belt Line Railroad Company 

The Philadelphia Belt Line Railroad Company ("PBL"), by its undersigned 

counsel and pursuant to the Boai d's Decision No. 12 in this proceeding, hereby submits 

its Brief in support of the condition it requested in PBL-10. filed with this Board on 

October 21,1997 ("Request for Conditions"), which mandates the continued compliance 

with the Belt Line Principle, even after consummation of the transaction proposed in 

this proceeding.' PBL respectfully submits that the joint application of CSX 

Coiporation. CSX Transportation. Inc., Noifolk Southern Corporation, Norfolk Southem 

' PBL initially sought two conditions. The second of those was in response 
to and support of Canadian Pacific Railway Company's ("CP") expressed intention to 
request imposition of reciprocal switching rights in the South Jersey/Philadelphia 
Shcued .-\sseis Aiea in CP's favor. See Canadian Pacific Parties' Description of 
.Anticipated Responsive Application (CP-10) at 2-3. Because CP subsequently withdrew 
its opi)osition to this uansaction (see October 22. 1997 letter to The Hon. Vemon A. 
W'illiitins lio' . counsel for CP). PBL no longer seeks the second condition. 

054236 I 
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Railway Company, Conrail Inc., and consolidated Rail Corporation should not be 

approved absent the condition that PBL has requested.^ 

I. CONDITION REQUESTED 

In the Request for Conditions. PBL requested that the Board exercise its 

discretion under 49 U.S.C. § 11324(c) and impose the following condition upon an 

approval of Applicants' proposed transaction: 

(1) Assurance of equal access to PBL's Belt I ine North 
lines bv all carriers in Philadelphia in accordance with PBL's 
Belt Line Principle. Specifically, PBL requests that the 
Board issue a dir ective requiring that all carriers that now or 
will in the future have access to any points in Philadelphia 
be provided equa! non-discriminatory access to PBL's Belt 
Line North lines through equitable reciprocal switch rates. 
Such access is necessary for PBL to fulfill its mandate imder 
its charter and its public interest Belt Line Principle, 
described further below. 

This requested condition will not place a new obligation upon the 

Applicants. Rather, PBL merely seeks an affirmative declcirau >n from this Board that 

the presently-existing Belt Line Principle shall remain in effect following 

implementatu^n of the transaction, including creation and operation of the South 

Jersey/Philadelphia Shared Assets Area. 

^ CSX Corporation, CSX Transportation, Inc.. and their wholly owned 
subsidiaries are referred to collectively in this Brief as CSX. Norfolk Southem 
Corporation. Norfolk Southem Railway Company, and their wholly owned subsidiaries 
are referred to collectively in this Brief as NS. Conrail Inc., Consolidated Rail 
Corporation, and their wholly owned subsidiaries are referred to collectively in this Brief 
as Conrail. CSX and NS are referred to collectively in this Brief as the Applicants. 

0M236-1 - 2 -
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n. FACTUAL SUMMARY 

A. History 

PBL is a Class III rail carrier operating in Philadelphia, Peimsylvania 

("City" or "Philadelphia"). Verified Statement of Charles E. Mather III in Support of the 

Philadelpliia Belt Line Raib-oad Company's Comments and Request for Conditions 

("Mather V.S."), attached as Appendix I to the Request for Conditions (PBL-10), at 1. 

P had its genesi '*he 1880's, when City leaders, recognizing "Jiat rail access to the 

Port of Philadelphia w essential to the successful economic development of the City 

and surrounding region, developed what is known as the "Belt Line Principle." Id. at 

1-2. l he primary driving force behind this principle was the concem that a single 

railroad, at that time, the Pennsylvania Railroad Company, could gain monopolistic 

control over rail access to emd from the industries and wharves located along the 

Philadelphia waterfront, and use this control for its own benefit rather than for the 

benefit of the region. Id. at 2. To counter this feared rail monopoly and protect the 

public interest, the concept of a "belt line" of railroad was developed. Id. This belt line 

was intended to mn along the City's waterfront and act as a terminal and switching 

company, the facilities and services of which would be available on an equal access 

basis to all reiilroads then and in the future serving the City. Jd. 

The task of implementing the Belt Line Principle fell to PBL, which was 

chartered for that purpose in 1889, under the Pennsylvania Act of Jime 8, 1874. Id. 

PBL's charter, in ronjimction with a City ordinance of December 26. 1890, authorizes 

PBL to constmct, operate, and maintain its lines through the City. Id. There lines, the 

ordinance directs, "shall be open to the use of all railroad companies which shall 
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execute a satisfactory agreement to comply with all reasonable rules aud regulations. 

which rules and regulations shall apply to all without discrimination.' Id., Exh. B at 

7. The PBL lines are thus to remain accessible, on an equal and nondiscriminatory 

basis, to any railroad company serving the City. Id. at 2. 

In 1914, the City further affirmed and memorialized the Belt Line Principle 

by passing an ordinance authorizing execution of a contract known as the South 

Philadelphia Agreement. Id. The South Philadelphia Agreement, signed by the City. 

PBL, and several other railroads - among them corporate predecessors of Conrail and 

CSX. including the Permsylvania Railroad Company, the Lehigh Valley Railroad 

Company, and the Baltimore & Ohio Railroad Company - revjied the PBL route 

through the southem portion of Philadelphia.' Id. at 2-3. The agreement also declares: 

The City deems it necessary that all railroad comp anies now 
or hereafter entering the City should have free access on 
equal terms to all public and private wharves on the 
Delaware river [sic] and desirable that what is popularly 
known as the "P'̂ lt Line" principle should be of the most 
general public application, and recognizes that [PBL] . . . is 
in fact a corporaUon created and existing in the public 
interest. 

Id. at Exh. C, 1 Sixteenth. The South Philadelphia Agreement continues to govem all 

rail traffic to port facilities located in South Philadelphia. Jd. at 3; see Joint Comments 

ofthe City of Philadelphia and the Philadelphia Industrial Development CorporaUon in 

Support of Approval of the Proposed Control Application (dated 10/20/97), at 2 (stating 
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PIDC's subsidiary, Philadelphia Food Distribution Center, "owns an extensive network 

of tracks that are served, according to the Philadelphia Belt Line Principle . . ."). 

B. The Beit Line North 

At present. PBL owns about 16.3 miles of railroad track, right-of-way. and 

trackage rights along the Philadelphia waterfront. Id PBL's line is now bisected 

unequally by cbstmctions erected by the City as part of waterfront redevelopment 

projects. Jd ; Response of PBL to Applicants' First Set of Interrogatories and Requests 

for Production of Documents (PBL-14) ("PBL's First Response"), at Interrog. Resp. Nos. 

1,2,7. As a result, the "Belt Line" is now composed of two line segments -- a roughly 

three-mile-long "Belt Line North" and a "Belt Line South" of roughly thirteen miles -

that cannot be reached directly from one to the other.* See Mather V.S. at 3. 

Nonetheless, both lines are available for access by all freight railroads serving 

Philadelphia, subject to payment of compensation amd adl̂ erence to the Belt Line 

Principle. Jd. 

Conrail has leased the Belt Line North from PBL since March 1, " 987. Jd. 

at 4. n. 2 

* PBL recognizes that its common carrier obligation to provide service along 
its lines remains despite these obstmctions and continues to reserve the right to seek 
enforcement of its ability to fulfill that obligation from the Board. PBL has set out the 
route it may seek from the Board, should enforcement be necessary, tn previous 
submissions. See Mather V.S. at 3, n. 1; Response of PBL to CSX's Second Set of 
Interrogatories and Requests for Production of Documents (PBL-15) ("PBL's Second 
Response"), at Interrog. Resp. No. 1. 
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The Belt Line North services ten shippers.' who together generate between 

roughly 1.500 and 3,000 revenue car loads annually.^ Mather V.S. at 4. Predominant 

commodities moving on the Beit Line North include chemicals, intermodal containers, 

and various import and export goods. Jd. 

The Lease Agreement ("Lease"), duly executed between PBL and Conrail, 

Because the obstmctions erected by the City prevent PBL from utilizing 

the full extent of its right-of-way. Conra i presently controls lirect rail access to and 

' These shippers include GATX Terminals and customers served through 
GATX. Rohm & Haas, Tioga Marine Terminal, Franklin Smelting, Lumber MiUwork, 
and the City of Philadelphia. Mather V.S. at 4. 

• PBL has received confficUng estimates from Conrail and GATX as to actual 
traffic volume on the Belt Line North. See id at 4, n.2; PBL's Second Response (PBL-
15), at Interrog. Resp. No. 2. 
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from the Belt Line North via Conrail's Port Richmond Yard. Mather V.S. at 4; Rebuttal 

Verified Statement of Christopher P. Jenkins ("Jenkins R.V.S.") at 18. Thus, shippers 

desiring to reach a rail carrier other than Conrail fi-om the Belt Line North must rely 

upon Conrail's switching service for access to those o Jier carriers. Mather V.S. at 4. 

Conrail, however, discourages Belt Line North shippers from choosing to ii:terchange 

with other rail carriers by charging these shippers rates for intra-terminal switching 

that are significantly higher than rates Conrail charges other Philadelphia-area shippers 

for interchange services. Jd.; PBL's First Response (PBL-14), at Interrog. Resp. No. 5. 

Some Belt Line North shippers have chosen in the past to avoid the excessive Conrail 

charges by tmcking their sliipments to pouits where other rail carriers may be 

accessed. Mather V.S. at 4-5; PBL's First Response (PBL-14). at Interrog. Resp. No. 3. 

However, the clear and unfortunate result of Conrail's discriminatory rates is to force 

Belt Line North shippers to utilize Conrail's own long haul route. Jd. This practice by 

Conrail is a violation of the Belt Line Principle's clear mandate that Belt Line traffic not 

be subjected to unequal or discriminatory treatment.^ 

^ As it must do to comply with its obligations tmder the various Belt Line 
Principle ag.'-ecments, PBL has sought, and if necessary will continue to seek, resolution 
of this matter through negotiations and/or other avenues. See. e.g., Philadelphia Belt 
Line R.R. Co. v. Consolidated Rail Corp.. CP Rail System, and CSX Transp., Inc., 
Finance Docket No. 32802 (served July 2, 1996) (seeking trackage rights over Conrail 
terminal U-ackage under 49 U.S.C. 11103(a) [now recodified as 49 U.S.C. 11102(a)I as 
means of giving shippers the ability to escape Conrail's discriminatory svatching 
charges). 
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C. Effect of the Shared Assets Area Operating Agreement for 
South Jersey/Philadelphia. 

The Shared Assets Area Operating Agreement for South 

Jersey/Philadelphia ("SAAOA"), executed by and among the Applicants, purports to 

govem the allocation and operation of former Conrail assets in the Philadelphia area. 

See Railroad Control Application. Vol. 8C at 106-36 (Exh. H). Expressly included 

among the Shared Assets is the Belt Line North. See id.. Vol. 8B at 102 (Sched. 1, 

Attach. I). Of course, the Belt Line Nortii'*^ inclusion is based solely upon Conrail's 

rights as lessee under the Lease (see ia , Vol. 8C at 111, 1 (ss)): Conrail, or its 

successors, caimot become "owner" of the Belt Line North by virtue of the SAAOA 

provisions. Thus, should a third party (other than Conrail or the Applicants) become 

the lessees, the Belt Line North would no longer be a Shared Asset. Access to the Belt 

Line North, however, woitld continue to be controlled by the Applicants through their 

shared ownership of the Port Richmond Yard, which yard offers the only rail connection 

to the Belt î ine North. See Request for Conditions. App. I , Exh. D. 

The SAAOA makes clear the Apphcants' plans for the Belt Line North's 

future. Among me recitals included in the SAAOA is the declaration that the 

Applicants "desire that the Shared Assets shall be owned, operated and maintained by 

CRC [Conrail] and used by or for the exclusive benefit of CSXT and NSR " Railroad 

Control Application, Vol. 8C at 106. While the SAAOA thus makes Conrail the nominal 

owner of the Shared Assets, for piuposes of that agreement, it forbids Conrail from 

taking part in any freight traffic rate activities within the Shared Assets Area, and 

forbids it from entei-ing into transportation contracts "for freight transportation services 
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to, from and within the Shared Assets Area" with anyone other than CSX or NS. Jd.. 

Vol. 8C at 117, 1 (f). The SAA DA further directs that none ofthe parties to it "may 

permit any Person (other than a party hereto) to have access to. operate over or use any 

Shared Asset without the prior approval of all parties, which approval may be given or 

refused in the sole discretion of each party." Jd.. Vol. 8C at 119, 1 (o). The SAAOA's 

restrictions will remain in effect for at least twenty-five years. Jd.. Vol. 8C at 132. § 14. 

m. ARGUMENT 

A. Without Imposition of the Condition PBL Seeks, Applicants 
May Attempt to Ignore the Belt Line Principle's Public 
Interest Protections. 

The documents initicdly submitted by the Applicamts in support of their 

transaction ignore the mandates of the Belt Line Principle. The Applicants apparently 

believed that ignoring the Belt Line Principle would make this wrinkle in their designs 

for dividing the Philadelphia market go away. Should the Board decline PBL's request, 

the Applicants may argue that they are exempted fi-om the Belt Line Principle's public 

interest requirements upon approval of their transaction, through operation of 49 USC 

§ 11321's preemption provision. 

At present, PBL could coimter an express disavowal of the Belt Line 

Principle by Conrail through enforcement of the ordinance 

as PBL must do to comply with its charter. If this Board approves the subject 

transaction without imposing the condition requested by PBL, however, the Applicants 

can claim they are exempted from adherence to the Belt Line Principle 

by operation of 49 U.S.C. § 11321(a). That 

section reads, in pertinent part: 
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The authority of the Board under this subchapter. . . is 
exclusive. A rail carrier or corporation participating in or 
resulting from a transaction approved by or exempted by the 
Board under this subchapter. . . may carry out the 
transaction, own and operate property, and exercise control 
or franchises acquired through the transaction without the 
approval of a State authority. A rail carrier, corporation, or 
person participating in that approved or exempted 
transaction is exempt from the antitmst laws and from all 
other law, including State and municipal law, as necessary 
to let that rail carrier, corporation, or person carry out the 
transaction, hold, maintain, and operate property, and 
exercise control or franchises acquired through the 
transaction. 

The U.S. Supreme Court, upon interpreting the language of § 1132rs 

predecessor (former 49 U.S.C. § 11341), ruled that the exemption applies "when 

necessary to carry out an approved transaction." Norfolk & Western R.R. Co. v. 

American Train Dispatchers' Assoc., 499 U.S. 117, 127 (1991).® The Court has also 

held that when triggered, the exemption extends to "any obstacle imposed by law." Id. 

at 133. This reach includes "laws that govem the obligations imposed by contract." 

Jd. at 129. 

Thus, if this Board should decide not to affirmatively condition approval 

ofthe transaction on approval of PBL's requested condition. PBL could find itself faced 

with an argument from Applicants that they need no longer abide by the ordinance 

* In a somewhat broader interpretation of this stamte. Justice Stevens has 
written in a concurring opinion that Section 11341 does not condition exemptions on 
the ICC's armouncing that a particular exemption is necessary to an approved 
transaction. "Rather, § 11341 (now recodified as § 11321) automatically exempts a 
person from other laws' whenever an exemption is "necessary to let that person carry 
out the transaction, hold, maintain, and operate property, and exercise control or 
franchises acquired through the transaction.'" JCC u. Brotherhood of Locomotive 
Eng-rs. 482 U.S. 270, 298 (1987) (Stevens. J,, concuiring). 
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allowing them to discriminate against other carriers at will. In effect, the 

Board will be acquiescing in the complete nullification of the Belt Line Principle's public 

interest protections and the creation of a competition-free enclave for the benefit of the 

Applicants. This Board does not grant conditions that will "merely rectify pre-existing 

problems." Burlington N., Inc. - Control and Merger - Santa Fe Pac. Corp., Docket No. 

32549, Dec. No. 38 (August 16, 1995) However. PBL's predicament does not meet that 

description. Refusal to grant PBL's condition could immunize the Applicants from pre

existing obligations -- obligations that will have no adverse impact on the transaction 

if they are allowed by the Board to continue in effect. 

The provisions of the SAAOA, and the Applicants' actions, make it clear 

that the Apphcants' plan is to contravene the Belt Line Principle's public interest 

protections. While the Belt Line Principle calls for equal access to the Belt Line for all 

carriers in Philadelphia,® the Applicants claim the opposite -- that the Belt Line North 

is to be for their "exclusive benefit" and that they may, collectively or individually, 

prohibit third-party access to it. Further, the Applicants pointedly refuse to allow 

® Applicants challenge PBL's interpretation of the goveming principle. 
Applicants' Rebuttal (CSX/NS-176), Vol. 1 atP-152, and suggest erroneously that PBL's 
arguments here are a "rehash of an earlier complaint dismissed by the Board." Jd. at 
153. Applicants isunderstand the clear difference between the two circumstances. 
In the earlier case, the PBL sought trackage rights over Conrail to begin its own 
operations between the two disconnected segments of the Belt Line, as a way of 
rectifying the anti-competitive conduct in which Conrail was engaging by its imposition 
of discriminato.ry switch charges. Here, PBL seeks confirmation that the proposed 
transaction does not disturb the continuing viability of the Belt Line Principle. The 
main similarity between the earlier case and this one is that PBL is initiating the 
attempt here, as it did earlier, to protect its ability to fulfill its obligations. 
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competing carriers even the unintmsive, equitable featment that PBL seeks through 

its condition. Applicants' Rebuttal (CSX/NS-176), Vol. 1 at P-152. 

There can be little doubt that the Applicants intend, or at least 

seek the ability, to avoid the requirements of the Belt Line Principle. Approval of their 

transaction without irrposition of PBL's condition may faciUtate this avoidance by 

bestowing inmiunity û ôn the AppUcants to engage in their planned anticompetitive 

behavior, then stripping away the legal power of PBL, "a corporation created and 

existing in the pubUc interest," to enforce this Principle. 

The Applicants contend that the Board should take a "wait and see" 

approach to the question of Philadelphia ceurier competition. They argue that, should 

other carriers come to serve Philadelphia in the futtire, those carriers' access to Belt 

Line coxrimerce "can be examined in an appropriate forum at that tinie." Applicemts* 

Rebuttal. Vol. 1 at P-152. There is no reason to wait. The Board should decide the 

issue now, in favor of open competition, rather than allowing the Applicants to argue 

that they have received an exemption, or passing the question on to another day. 

The App'icants' "wait and see" argument is cilso untenable for other 

reasons. First, contrary to the Applicants' assertion, this proceeding is the appropriate 

forum to determine whether conditions intended to benefit the pubUc interest or to 
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ameliorate the anticompetiUve aspects of a rail consolidaUon should be imposed as part 

of the approval of a transacUon. See 49 U.S.C. §§ 11321(a), 11324; 49 C.F.R. § 

1180.1.'° Further, the mere existence of the CSX-NS duopoly may act as a barrier to 

any prospecUve entrant into the Belt Lme shipping market ar.d effectively prevent any 

growth in carrier competiUon for at least twenty-five years. Thus, the "tirr.e" for 

exammaUon that the Applicants hypothesize, may never come to pass. In resolving the 

quesuon now, by affinning the continued viabUity ofthe Belt Line r.inciple, the Board 

can remove at least this barrier to prospective carriers and thereby greatly increase the 

potential for tme competition in the Philadelphia area. 

B. PBL'S Condition is Consistent with the Public Interest 
Because It Requires Applicants to Preserve Competitive 
Options That Should be Available to Belt Line North 
Shippers. 

PBL's condition assures that commerce to and from the Belt Line North 

will be accessible on an equal and nondiscriminatory basis to all present and future 

carriers serving the Philadelphia area. The least intmsive way to achieve this objective 

is by affirming the Belt Line Principle and requiring equitable switching rates. PBL's 

condition does not force Applicants to allow other carriers physical access to the Belt 

Line North, nor does it confer any new rights upon other carriers. The result of 

imposing the condiUon PBL seeks will be to in.sure the availabUity of fuU competition 

to the shipping public, while detracting nothing from the benefits ofthe transaction. 

While it is certainly tme that the Board is not boimd "to accede to the 
policies ofthe anti-tmst laws" when reviewing a transaction such as the present one, 
it is also tme th.\t the Board should consider those poficies in making its determination 
of whether the u-ansaction is "consistent with the public interest." United States v 
ICC. 396 U.S. 491, 512-13 (1970) ("Northem Lines Merger Cases"). 
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1. Standards for Granting Conditions 

The Board "has 'extraordinarily broad discretion' in deciding whether to 

impose protective conditions in the context of railroad consolidations." Grainbelt Corp. 

L'. Surface Transp. Bd.. 109 F.3d 794, 798 (D.C. Cir. 1997) [quoting Southem Pacific 

Transp. Co. v. ICC, 736 F.2d 708. 721 (D.C. Cir. 1984)). Included among applicable 

conditions are "those that might be usefril in ameliorating potential anticompetitive 

effects of a consolidation." 49 C.F.R. § 1180.1(d)(1). 

The Board may impose conditions that will protect or further the public 

interest. Union Pacific - Control - Missouri Pacific; Westem Pacific, 355 I.C.C. 459 

(1982), a^d sub nom. Southem Pac. Transp. Co. v. ICC, 736 F.2d 708 (D.C. Cir. 1984). 

Public interest conditions will be imposed upon a railroad consolidation where: (1) the 

consohdation may produce effects harmful to the pubhc interest (such as a signiflcant 

reduction of competition in an affected market); (2) the conditions sought will 

ameliorate or eliminate the harmful effects; (3) the conditions will be operationally 

feasible: and (4) the conditions will produce public benefits (through reduction or 

elimination of the possible harm) outweighing their harm to the merger. Jd. 

a. PBL's Condition Satisfies the Public Interest Criteria. 

PBL's condition meets the criteria for imposition of conditions in the pubUc 

interest. It is designed to counteract direct)> the Applicants' stated anticompetitive 

scheme to use the Belt Line North for their own "exclusive benefit." in violation ofthe 

expressed pubhc interest of the City of Philadelphia, by ensuring all carriers serving the 

City now or in the future will have equal access to the Belt Line. Conversely, the 

discriminatory provisions of the Apphcemts' SAAOA, at least insofar as they relate to 
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the Belt Line, add nothing to the public interest benefits to be realized from this 

iransaction. 

a. In the absence of PBL's condition, the 
Applicants' transaction is harmful to the 
public interest. 

The first of the public interest criteria looks to whether the transaction 

produces effects harmful to the public interest, such as anticompetitive consequences. 

Here, the answer to that question is "yes". Conrail is presently required 

to aUow other carriers equal 

and nondiscriminatory access to the Belt Line North; thus, the potential currently exists 

for other rail carriers to compete independently against Conrail for Belt Line North 

shipping business." In contrast. Applicants openly intend to use the Belt Line North 

for tl eir "exclusive benefit, " excluding all third party rail carriers from access in 

contravention of t^ '-. pubUc interest Belt Line Principle, 

As a result, competition from other carriers will be prevented. The SAAOA 

eliminates any such potential competition for at least twenty-five years, in order that 

the plans NS and CSX have mutually agreed upon for the Belt Line North's future can 

be implemented. 

The Applicants contend that the transaction here ""enhances competitive 

altematives for Belt Lir.e shippers and is clearly in the pubhc interest...."" AppUcants' 

Rebuttal, Vol. 1 at P-152. The Applicants are wrong. It is tme that at present Com-ail 

" Conrail's persistent refusal to honor its obligations under the Belt Line 
Principle does not suggest tliat its conduct should be condoned or pennitted to continue 
following the implementation of the proposed transaction. 
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alone controls direct rail service to and from Belt Line North shippers. It also appears 

to be tme that, post-merger, two carriers will assume Conrail's role and thus provide 

shippers with two, at least nominal, competitors. The transaction, then, at least on its 

face, does seem to enhance the competitive altematives now available for Belt Line 

North shippers. However, Applicants ignore the fact that preservation of the Belt Line 

Principle will enhance competitive altematives to a much greater degree now and in the 

future by opening up the Belt Line North long haul treffic to tme compeUtion. 

Requiring nondiscriminatory rates ensures that carriers without direct access to the 

Belt Line North wUl not remain economically impractical altematives for shippers. 

Simply put. without the Belt Line Principle the umverse of carriers servicing the Belt 

Line North is effectively limited to CSX and NS; with the Belt Line Principle the 

universe of carriers with direct commercial access to shippers on the Belt Line North 

continues to include CSX and NS, and also includes any carrier entering the 

Philadelphia market now or in the future. Affirmance of the Belt Line Principle takes 

nothing from the supposed CSX-NS competition, while adding much to the shippers' 

competitive altematives. 

Moreover, there exists no guarantee that tme CSX-NS competition will 

exist for Belt Line North traffic. While tl)e future of operating and commercial 

relationships in Philadelphia remains unknowable at this time, it is cert.ainly tme that 

the Board will impose conditions on consohdations where to do so could ameUorate the 

"potentiai anticompetitive effects" of the transaction. 49 C.F.R. § 1180.1(d)(1). In fact, 

this is the essential goal of the process for granting conditions. Conditioning approval 

of this transaction upon CSX and NS providing the access contemplated by the Belt 
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Line Principle ensures Belt Line North shippers will have at least some measure of 

competitive altematives in the form of third party carriers. The condition eliminates 

the potential for anticompetitive behavior evident in the Applicants* proposed plans. 

An additional point involving competitive eiltematives for Belt Line North 

commerce requires clarification. The Applicants contend that competition will be 

further enhanced by CP's "commercial access to the Philadelphia Belt Line shippers 

under its Settlement Agreement with CSX." .Apphcants' Rebuttal, Vol. 1 at P-152. 

The 

agreement thus has no impact on Belt Line North competition and no relevance to the 

question of access to Belt Line North shippers who wish to have traffic switched to other 

carriers. 

This transaction, then, creates anticompetitive consequences by isolating 

the entire Belt Line North from direct and indirect access by carriers other than CSX 

and NS. It does this contrary to the public interest as expressed by the City, and upon 

the unilateral machinations of the Applicants. 

b. PBL's condition ameliorates the transaction'R 
intended anticompe-titive effects. 

The second public interest criterion requires that the requested condition 

ameliorate or eliminate the transaction's harmful effect. PBL's requested condition is 

narrowly tailored to achieve this end with no burden upon the AppUcants. Its sole 

purpose is to preserve an existing mandate. PBL's condition will prevent the 

AppUcants from charging discriminatory rates for carriers other than CSX and NS to 
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reach Belt Line North shippers. Belt Line North shippers will have reasonably cost-

effective altematives. confronting CSX and NS with tme competition for Belt Line North 

commerce. PBL's condition wiU elinunate the transaction's harmful effect by 

eliminating the CSX-NS duopoly, at least with respec* to the Belt Line North. 

The Applicants assert that this amelioration would require the "imposition 

of further rights" for other carriers. Applicants" Rebuttal, Vol. 1 at P-152. The 

Applicants are wrong. PBL does not seek imposition of "further rights" for other rail 

carriers. The Belt Line Principle presently confers on aU carriers that reach 

Philadelphia an equal and nondiscriminatory right of access to PBL lines. The principle 

has existed for over one hundred years. 

The 

Applicants attempt to paint PBL"s condition as an award of new rights for other 

carriers; in fact, however, the condition simply asks the Board to affinn that the nou;-

extsting obligations of the Belt Line Principle will continue in force after consummation 

of this transaction. PBL does not seek the expansion of rights but the preservation of 

status quo. 

e. P B L ' s condition wi l l not affect the 
Applicants' operations. 

The third public interest criterion requires that the condition be 

operationally feasible. PBL's condition wiU have no impact on operations. See Union 

Pacific Corp. and Union Pacific R.R. Co. • Control - Missouri Pacific Corp. and Missouri 

Pacific R.R. Co., Finance Docket No. 30000. 1985 ICC Le.xis 457 (April 16, 1985) 
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(conditions relating only to rate-setting do not present operational problems). It does 

not force the Applicants to alter their projected routes or schedules, to admit another 

carrier to the Shared Assets Area, to give trackage rights, or to do anything else of an 

operational nature. Conrail already provides switching services for Belt Line North 

traffic and the Applicants have stated that they anticipate no changes relevant to the 

handling of that traffic. See Applicants' Response to PBL's First Set of Intenogatones 

(CSX/NS-98), at Resp. No. 11. PBL's condition simply prohibits the Applicants from 

charging unequal and discriminatory switch rates for Belt Line North shipments coming 

to or from other carriers. It does not affect Applicants' operations. 

d. PBL's condition provides the public benefit 
of competition while causing no harm to the 
Applicants' transaction. 

The final pubUc interest criterion requires that the proposed condition 

produce public benefits that outweigh the condition's harm to the merger. PBL's 

condition provides an open and competitive market for carrier services in Philadelphia. 

Competition wiU decrease costs to shippers and ultimately to the general pubUc. It will 

also decrease tmck traffic, and its associated harms, on City streets as shippers no 

longer fmd it necessary to tmck shipments to competing carriers in order to avoid 

discriminatory switch rates. See Mather V.S. at 4-5. The condition ensures that all 

carriers are treated equally when servicmg Belt Line shippers, promoting open 

competition among carriers, and thereby providing shippers with a competitive market 

from which to draw. The AppUcants' altemative leaves Belt Line North shippers at the 

whim of the plan devised cooperatively by AppUcants, which totally ignores the 

necessity of equality in an efficiently functioning marketplace. 
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The condition causes no harm to the merger. The Applicants have offered 

no reasoning to the contrary, nor, for that matter, have they offered any rationale 

whatsoever to explain why the Belt Line Principle must be pushed aside in order for 

their plans to be consummated. See Applicants' Rebuttal, Vol. latP-151-53. This lack 

of rationale for their need to exclude competition from the Belt Line North for at least 

twenty-five years, standing alone, may call for the imposition of PBL's condition; for, 

the Board "does not favor consohdations that substantially reduce the transport 

altematives availa'ole to shippers unless there are substantial and demonstrable benefits 

to the transaction that caimot be achieved in a less anticompetitive fashion." 49 C.F.R. 

§ 1180.1(a). The Applicants' plan for Philadelphia reduces shippers' transport 

altematives without providing any benefit to the transaction; PBL's condition wiU avoid 

this disfavored outcome. 

C. Applicants' SAAOA Not Only Insulates CSX and NS from 
Competition, but Also Creates a Virtual Monopoly Over 
Access to the Belt Line North in Favor of the "Shared Assets 
Operator." 

A plain reading of the SAAOA. an agreement expressly created for the 

"exclusiue benefit" of CSX emd NS, reveals that its designers intend to include the Belt 

Line North within their systems while effectively blocking any and all other potential 

rail carriers from accessing, operating over, or using its faciUties. Even should the 

Lease be assumed by a third party, the Applicants could continue their control of the 

Belt Line North by denying reciprocal switching rates over or equal access through the 

Shared Assets Area. CSX and NS thus intend to replace the monopoly now forced upon 

rhe Belt Line North shippers by Conrail with a duopoly of their own making. They seek 
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actively and cooperatively to divide the spoils of the merger transaction between 

themselves, and thereby minimize or totally eliminate competition -- an act that not 

only directly violates the expression of pubUc interest embodied by the obligations of 

the Belt Line Principle but that also smacks clearly of 

anticompetitive behavior regardless of those pre-existing obUgations. 

Further, the SAAOA results in the creation of a virtual monopoly for CRC 

in the Lease. No other rail carrier could rationaUy have an interest in entering into a 

lease for the Belt Line North when the only access to it is over track expressly and 

exclusively for the use of CSX and NS. Indeed, it would appear that not even CSX and 

NS could enter into .a bidding war for the Lease, since it is among the assets to be 

shared by them undei tiie S.'̂ j\OA. 

The anticompetitive aspects of the AppUcants' plans not only 

isolate the Belt Line North from access by third pauty carriers, but also ensure the 

continued control of the Belt Line North lease by the "Shared Assets Operator." 
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PUBLIC VERSION 

rv. CONCLUSION 

The Board should grant the condition set out in PBL's Request for 

Conditions if the transaction is approved. PBL's condition wiU counteract the 

Applicants' plans to control Belt Line North commerce by ensuring that carriers 

competing from outside the Shared Assets Area wiU receive equitable treatment from 

the Applicants; this in tum wiU provide adequate service for shippers by allowing 

market forces, rather than CSX and NS, to decide which carrier wiU service individual 

Belt Line North shippers. Further, the condition is merely an affirmance of carrier 

obligations already existing in the Philadelphia area, ar.d w*ll have no adverse impact 

upon the pubUc benefits emticipated from this consoUdation. Absent imposition of this 

condition, the Applicants wiU have an arguable basis *or disregarding the Belt Line 

Principle. Approval of the requested condition wiU serve the pubUc interest by 

preserving the open access to Belt Line faciUties envisioned by the City of Philadelphia's 

leaders over one himdred years ago. 

Dated; Febmary 23. 1998 Respectfully submitted. 
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BRIEF OF NORFOLK SOUTHERN 

Norfolk Southern Corporation and Norfolk Southern Railway Company (collectively. 

"NS") submit this brief in support of the Railroad ontrol Application (CSX/NS-18 through 

25) filed on June 23. 1997 (the "Application").- This brief will fcKUS on issues and aspects 

of the transaction proposed by Applicants (the "Transaction") that are of principal relevance 

or concem to NS; the brief being filed by CSX Corporation and CSX Transportation. Inc. 

(collectively. "CSX") will address matters of principal relevance or concem to CSX. 

INTRODUCTION AND SUMMARY 

The Applicants seek the Board's approval for a Transaction the public benefits of 

which are manifest, widely recognized and largely undisputed. The improvements in rail 

service, the planned capital improvements to the rail systems and the tremendous increase in 

rail competition will spur economic development and enhance the ability of shippers 

throughout the Eastern United States to compete in the global marketplace. 

Applicants submit that the case for speedy approval and implementation of the 

Transaction is compelling. Thousands of parties that are urging approval of the Transaction 

agree. These include the National Industrial Transportation L̂ eague ("NITL"), the United 

Transportation Union ("UTU"). the Brotherhood of Locomotive Engineers ("BLE"). more 

than 100 railroads, the governors or transponation agencies of 10 states, and over 2200 

shippers and groups representing shippers. 

The remaining protestants claiming competitive or economic injury do not present 

substantial or difficult issues in this case. To the extent shippers and other parties have 

- Tables of Abbreviations and short case citation forms follow the Table of Authorities. 
Applicants' proposed findings and order are set forth in Appendix A. Deposition excerpts 
cited in this brief are set forth in Appendix B. 



raised legitimate competitive and economic concems. those have been reasonably addressed 

in the settlenients Applicants have made with NITL and other parties. 

The more substantial concerns that have been raised in this case relate to the manner 

in which Applicants will implement the Transaction and to the environmental effects of the 

Transaction on particular communities. NS and CSX take the.se concems very seriously. 

Concems about implementation, which are largely service and safety related, have 

been reasonably addressed in the NITL Settlement and in the Safety Integration Plans (SIPs) 

that NS and CSX developed in consultation with the Department of Transportation ("DOT") 

and Federal Railroad Administration ("FRA"). In the NITL Settlement, NS and CSX have 

made extraordinarv' commitments relating to implementation of the Transaction, far beyond 

those made in any previous case. And, as DOT recently stated, the SIPs, which have also 

not been required in previous cases, fully and satisfactorily deal with the safety 

implementation issues that have been raised in this case. 

Environmental issues are being addressed primarily in an environnental impact 

statement. Accordingly, unlike previous mergers, which only performed environmental 

assessments, the Board is not required to ensure that the Transaction will have no significant 

environmental effects. On an overall, systemwide basis, the Transaction will provide very 

substantial environmental benefits. In some communities, there will be decreases in train 

movements and in others there will be increases. The latter have prompted demands for 

mitigating conditions, including various operating restrictions and other conditions that would 

shift burdens to others and would substantially reduce, if not eliminate, the public benefits 

(including environmental benefits) of the Transaction. While NS and CSX are making every 



effort to reach agreements with the affected communities that will reasonably resolve their 

concerns, it is unlikely that every demand for mitigation will be met. To the extent demands 

remain unmet. Applicants submit that it would not be reasonable to impose proposed 

environmental conditions on Applicants in light of the significant overall environmental 

benefits of the Transaction, the impacts to be mitigated, the other public benefits of the 

Transaction and the extent to which conditions sought would undermine those benefits and 

burden the rail system as a whole. 

In sum. the Transaction is very much in the public interest, economically, 

competitively and environmentally, and should be approved without conditions except those 

set forth in the NITL Settlement and standard employee protective conditions. 

BACKGROUND 

A. The Transaction; A Unique Opportunity 

Under the proposed Transaction. NS and CSX will divide between them the use and 

operation of most of the 10.500 miles of rail lines and other assets of Consolidated Rail 

Corporation ("CRC"). and each will integrate the operation of lines and assets allocated to it 

into its existing system. In addition, both NS and CSX will use and serve shippers on some 

700 miles of lines to be retained by CRC in three Shared Assets Areas ("SAAs") - North 

Jersey. South Jersey/Philadelphia and D.;troit — and CSX will have access to shippers on 

some 190 miles of lines tĉ  be allocated to NS in the coal fields served by the former 

Monongahela Railroad. The Transaction divides or shares CRC's principal routes in a way 

that will enable both .NS and CSX to offer efficient and competing single-line service to 
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communities in the Northeast most of which, for more than 20 years, have had rail service 

from only one Class I railroad. CRC. In addition, the Transaction will result in two strong, 

far-reaching and very competitively balanced rail networks in the Eastern United States. 

After the Transaction, NS will operate 21,400 route miles and CSX will operate 23,100. 

CSX/NS-18 at 523. 

Toda , of the four main rail routes between the Northeast and the Midwest, CRC has 

three and CSX has one. After the Transaction, NS and CSX will each have two. CSX/NS-

18 at 330. In addition, the Transaction divides CRC's east-west routes between CSX and NS 

in a way that en.sures that neither carrier will be precluded from competing with the other in 

the major markets because of excessive circuity, and it also ensures that each will have 

adequate line and terminal capacity. Id. at 520-521. 

Other enormous benefits of the Transaction include greatly expanded single line 

routes, increased competitiveness with trucks that will divert substantial traffic from 

highways to rail lines, associated environmental and safety benefits, and hundreds of millions 

of dollars of budgeted capital improvements. These largely undisputed benefits are detailed 

in the Application and discussed further in Part I of the Argument. 

It could well have been otherwise. Conrail was created by Congress in 1976 out of 

the remains of the Penn Central and seven other bankrupt Northeast railroads. Despite their 

desires and best efforts. Congress, the Department of Transportation and the United States 

Railway Association were unable to devise multiple rail systems to replace Penn Central and 

the others that would be both competitive and financially viable. To ensure financial 

viability, they created a single railroad to serve most of the Northeast. CRC. leaving 



additional competitive .systems for another day if at all. CSX/NS-18 at 506-508. There was 

no particular reason, however, to believe that such systems would develop. 

As the Board knows, the fransaction represents the culmination of a vigorous contest 

between NS and CSX for control of Conrail that lasted from mid-October 1996 to early 

March 1997. Though it cannot speak for CSX. NS believes that the outcome of that contest 

owes a great deal to the existing statutory and regulatory framework goveming railroad 

consolidations. While that framework recognizes the parties' basic freedom to stmcture the 

transaction and battle out the terms in the open market, the statute's strong emphasis on 

com|5etition. and the Board's known commitment to it, led to a result far more beneficial to 

the public than anyone could have hoped for at the outset. 

In short, a fortunate c(>nnuence of circumstances pre.sents the Board with by far the 

most pro-competitive railroad restructuring in history and a unique opportunity to do what 

Congress. DOT and others were unable to do after the collapse of Northeast railroads in the 

1960s and 70s: to restore to the Northeast competitive rail service that will at the same time 

be efficient and financially viable. 

B. Support for the Transaction; NITL and Other Settlements 

Support for the Tran.saction is truly unprecedented. Almost every affected 

constituency supports it. That support says more about the merits of the Transaction than 

Applicants ever could. Over 2.700 letters of support were included with the Apnlitation. 

including letters from more than 2.200 shippers, 350 public officials and 80 railroads. 

CSX/NS-21. Volumes 4A through 4G. Since then, more than 300 additional parties, most 

notably NITL. UTU. BLE, NYSEG and 22 additional railroads, have filed statements of support. 



Among those supporting the transaction are 10 states.̂  These include Pennsylvania 

(the home of Conrail), New Jersey and Maryland, which are among the states most directly 

affected by the Transaction. 

In addititin. opposition to the Transaction is extremely limited. Most notably, neither 

the Department of Justice nor the Department of Transportation opposes the Transaction. 

Although DOJ has expressed concerns about three isolated situations, it has acknowledged 

the new rail competition that the Transaction would create. DOJ-1 at 3. DOT's initial 

comments, filed on October 21. 1997, expressed concems only about safety and 

implementation. More recently, DOT's very favorable comments on Applicants' SIPs and 

other steps to address safety, indicate that DOT's concems in that regard are 'argely 

satisfied. The comments of DOJ and DOT in this case are in marked contrast to those they 

expressed in UP/SP. 

The support for and lack of opposition to the Transaction reflect not only i-s merits 

but also Applicants' efforts to reach agreements with public agencies, shippers and other 

railroads to address their concerns. The Board, like the ICC have emphasized many times 

their preference for privately negotiated resolutions of disputes between railroads and the 

shippers and communities they serve ove>- agency-impo.sed dictates.- Applicants have 

= The states whose Governor or Department of Transportation have issued statements 
supporting the transaction are: Alabama. Kentucky. Maryland. Michigan. Mississippi. New 
Jersey (press release). Pennsylv.'nia. South Carolina. Virginia and West Virginia. In 
addition, letters o\' support have >een received from other officials, agencies and legislatures 
of the following states: Alabama. Georgia. Indiana. Kentucky. Maryland. Michigan. 
Mississippi. Ohio. South Carolina. Tennessee and Virginia. 

' See. e^. BN/Santa Fe. Decision No. 40. 1995 ICC LEXIS 242. served Sept. 21. 
(continued...) 



heeded that admonition and have reached agreements with numerous parties. These include 

agreements with 16 railroads, listed at CSX/NS-176 at 19. As a result of these agreements 

or other considerations, a number of parties that filed oppositions to the Transaction and/or 

requests for conditions filed by the following parties on October 21. 1997 have since 

withdrawn them. These include NITL. NYSEG, ACE, Delmarva Power and Light, UTU, 

BLE, Toledo-Lucas County Port Authority. Toledo Metropolitan Council of Govemments, 

and the City of East Cleveland. 

The number and .scope of the settlement agreements bear witness to Applicants' 

efforts to satisfy legitimate concerns. In cases where settlements have not been reached, it is 

not for lack of trying but for lack of any proportionality between the protestants' settlement 

demands and the Transaction's impact and protestants' apparent hope to use the regulatory 

process to extract unrelated private benefits from Applicants. That strategy should not be 

rewarded. 

The most noteworthy of these settlements is the agreement NS and CSX have reached 

with the nation's largest shipper trade association. NITL. on December 12. 1997. That 

agreement, which is set forth in full at CSX/NS-176 at 768-774. addresses the principal 

concerns raised by shippers and their representatives in this proceeding and resolves them in 

a reasonable way. The NITL Settlement includes the following provisions: 

• Establishment of a Conrail Transaction Council to function as an ongoing 
forum for constmctive dialogue among NS. CSX and shipper representatives 
regarding implementation planning and the i.tiplementation proce:.s. 

-(...continued) 
1995. at *15-*16; BN/Santa Fe. Decision No. 38. served Aug. 23. 1995. slip op. at 88; 

I P .MKT. 4 I.C.C.2d at 468; UP/MP/WP. 366 I.C.C. at 589. 
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• Commitments by NS and CSX to obtain all necessary labor implementing 
agreements and to have in place management information systems to manage 
operations on CRC lines in the SAAs. to manage interchanges between NS and 
CSX and having necessary car tracking capabilities before the date on which 
operation of CRC's lines will be divided between CSX and NS ("Closing 
Date"). 

• Conrail transportation contracts will be honored by NS and CSX and allocated 
between them pursuant to the Transaction Agreement; shippers that are not 
local to NS or CSX who are dissatisfied with service after six months may 
seek to change carriers through expedited arbitration. 

• For shippers of more than 50 carloads a year on routes on which CRC now 
provides single-line service which will become interline NS/CSX routes post-
Transaction. NS and CSX will, at the shipf>er's option, maintain existing CRC 
rates for three years (subject to RCAF-U adjustments). 

• At all points where CRC now provides reciprocal switching. NS and CSX will 
keep those points open for at least 10 years and will cap their switching 
charges at such p )ints for five years to no more that $250 per car (subject to 
RCAF-U adjustments), which in many cases is subjtcntially less than CRC's 
current charge. 

• The parties will jointly recommend that the Board require oversight of the 
implementation of the Transaction for a three-year period, with quarterly 
reports that will use objective, measurable standards to be developed and 
recommended by the Council. 

These provisions go well beyond the 'raditional conditions that the Board and the ICC 

have imposed in previous consolidations. Applicants' agreement to undergo three years of 

Board oversight is all the more remarkable, inasmuch as the concems raised about 

implementatioii have been largely generated by Westem service problems following the 

UP/SP merger, yet these circumstances have no parallel in this Transaction. See CSX/NS-

176 at 724-25 and pp. 47-48. infra. The fact that NITL opposed the UP/SP merger but 

(along with most other affected parties) supports this Transaction reflects the general 

recognition of the basic differences between the two transactions. 
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C. The Statutorv Standards and Their Application to this Proceeding. 

The statute goveming the Board's decision in his case. 49 U.S.C. § 11324(c), 

provides: 

The Board shall approve and authorize a transaction under this .section when it 
finds the transaction is consistent with the public interest. 

This statute reflects a long-standing national policy favoring railroad consolidations. 

That policy has its roots in the Transportation Act of 1920 (see Schwabacher v. United 

States. 334 U.S. at 191-92). and was reinforced in the Transportation Act of 1940. which 

was enacted "to facilitate merger and consolidation in the national transportation system." 

Marin Countv. 356 U.S. at 416. It was reaffirmed again in the Railroad Revitalization and 

Regulatory Reform Act of 1976. Pub. L. No. 94-210 ("4R Act"), which was "intended to 

encourage mergers, consolidations, and joint use of facilities that tend to rationalize and 

improve the Nation's Rail system." S. Rep. No. 94-499. 94th Cong.. 1st Sess. 20 (1975). 

In detennining whether a transaction is consistent with the public interest the Board is 

required by 49 U.S.C. § 11324(b) to consider five factors: (1) adequacy of transportation; 

(2) inclusion of other carriers; (3) total fixed charges; (4) rail carrier employees' interests; 

and (5) competition. In addition, the Board and ICC have held that the effects of the 

transaction on the environment will also be considered as part of the public interest 

detemiination. UP/SP at 218; BN/SF at 54. 

In this case, the second and third factors are not at issue. No other railroad has 

requested inclusion and no party has disputed the ability of CSX and NS to cover their fixed 



charges.- The only disputes concem the effects of the Transaction on the adequacy of 

transportation, railroad employees, rail competition and the environment. While a number of 

parties are still requesting conditions based in some fashion on those factors, in reality the 

disputes between Applicants and those parties are quite limited. 

As to factor one. no party has seriously disputed the transportation efficiencies and 

improvements, the increased rail competition and the other public benefits that the 

Application shows the Tran.saction will bring about.- The asserted adverse effects on the 

adequacy of transportation to alleged adverse effects on other specific carriers. The Board 

and ICC. however, have long recognized that the public interest in competition and 

transportation efficiency is generally disserved by imposing restrictions or conditions on rail 

consolidations carriers. BN/Frisco. 360 I.C.C. at 951 (conditions are not warranted to 

protect competing railroads; such conditions generally harm shippers and competition.) 

With respect to the etici.t on employees (factor four). UTU and BLE now support the 

Transaction. Funhermore. Applicants agree that the Board must impose New York Dock 

and other standard conditions to protect adversely affected employees, and the principal 

dispute with the remaining unions is whether the Board should find that this is an 

extraordinary transaction warranting more than those standard protections. 

i Although the responsive application filed by W&LE asks the Board "to reserve 
jurisdiction lo entenain an inclusion petition shou.d financial considerations make that 
necessary as an alternative to bankruptcy liquidation during the oversight period" (WLE-4 at 
9). it has not filed an inclusion application, as the Board recognized in Decision No. 54. 

- Some parties, such as CMA. have claimed that the benefits are not as great as 
Applicants say they v. ill be. but even those parties do not deny that the Transaction will have 
a substantial positive effect on the adequacy of transportation throughout the region affected. 
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While some shipper interests argue that the Transaction will have adverse effects on 

rail competition (factor five) - based mainly on arguments about vertical foreclosure that 

have been repeatedly rejected by the Board, the ICC and the courts, see pp. 22-23, infra -

virtually no railroads have made that claim. The two railroads whose requests for trackage 

rights and other conditions are of principal concern to NS - the Wheeling and Lake Erie 

("W&LE") and Ann Arbor ("AA") - have not based those claims on an asserted need to 

preserve rail competition Their claims are based instead on an asserted adverse impact on 

those railroads' revenues, and thus on a claimed - but wholly unsupported (see pp. 29-35. 

infra) - threat to essential transpoiu '̂ion services. 

*^imilarly. while a number of parties have complained about potential environmental 

effects of the Transaction at discrete locations (including alleged impacts on safety) and have 

requested conditions to mitigate them, no party has disputed the showing made in the 

Application, and acknowledged in the Draft Environmental Impact Statement (DEIS at ES-2). 

that, on a systemwide basis, the Transaction will Have a positive environmenta; effect. In 

fact. Applicants have shown that the net overall environmental effects of the Transaction will 

be extremely positive, mainly (but by no means e.xclusively) as a result of the projected 

diversion of almost one million truckloads of traffic each year from the higt»'vays to the rails. 

CSX/NS-23 at 18-19. Those diversions will reduce fuel consumption, air pollution and 

highway congestion, as well as deaths and injuries by a highly predictable amount. CSX/NS-

18 at 16; DEIS at B-14. Those diversions, as well as rerouting of traffic to achieve 

operating efficiencies, will necessarily result in increases in rail traffic on some line segments 

(and p-'ductions on others), but even those areas with rail increases on line segments will 
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share in the beneficial effect of reduced highway traffic. In considering requests for 

conditions to mitigate specific local impacts, however, the Board must also consider the 

associated costs of such conditions, particularly the loss of the environmental, economic and 

other public benefits that led to those impacts. See pp. 43-46, intra. 

D. The Standards For Imposing Conditions 

49 U.S.C. § li324(c), authorizes the Board to impose conditions. The Board's 

policy with respect to conditions has been well established and consistently applied for at 

least 20 years. That policy embtxlies »he following principles and conclusions: 

1. "(Clonditions generally tend to reduce the benefits of a consolidation." BN/SF 
at 55. 

2. Conditions will thereforf* oe imposed only on a clear showing that they are 
needed to remedy harms that are both transaction-related and significant. "To 
be granted, a condition must first address an effect of the transaction. We will 
not impose conditions 'to ameliorate longstanding problems which were not 
created by the merger,' nor will we impose conditions that 'are in no way 
related either directly or indirectly to the involved merger.'" Id. at 55-56. 

3. Conditions "must also be narrowly tailored to remedy (the merger-related 
harm]." Accordingly, conditions will not be imposed "that would put its 
proponent iu a better position than it occupied before the consolidation." I(L 
at 56. 

4. "[Clonditions are not warranted to offset revenue losses by competitors." Id^ 

5. Conditions must be "operationally feasible" and must "produce public benefits 
(through reduction or elimination of the possible harm) outweighing any 
reduction of the public benefits produced by the merger." Id. 

6. Conditions should not be imposed "that would broadly restructure the 
competitive balance among railroads with unpredictable effects." Id^ 

7. The fact that a consolidation results in competitive or other transportation 
benefits to some shippers but not to others is not a transaction-related harm to 
the latter for which conditions are warrantee". UP/SP at 130 ("We will not 
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impose a condition just because one group of shippers oinains pro-competitive 
merger benefits that other shippers do not enjoy.") 

See also UP/SP at 144; UP/CNW at 97; UP/MKT at 437; UP/MP/WP at 562-565. 

In addition, in considering requests for conditions, it is essential that the board keep 

in mind the basic and paramount purpose for which Congress entmsted the Board and its 

predecessor with exclusive authority to review and approve railroad consolidations: to protect 

and promote the national interest in commerce and in a strong transportation system, often 

against the clamorous imprecations of competing local interests. That was the basic purpose 

for which the Transportation Act of 1920 first granted exclusive authority over rail 

consolidations to the ICC- As Justice Jackson explained in Schwabacher, 334 U.S. at 191: 

[T|he stress and strain of World War I brought home to us that the railroads of the 
country did not function as a really national system of transportation. That crisis also 
made plain the confusions, inefficiencies, inadequacies and dangers to our national 
defense and economy flowing from the patchwork railroad pattem that local interests 
under local law had created. 

The demand for an integrated, efficient and coordinated system of rail 
transport, equal to the needs of our national economy and defense resulted in the 
Transportation Act of 1920 . . . [That Act conferred on the ICC] the power and duty 
. . . regardless of state law to control rate and capital structures, physical make-up 
and relations between carriers, in light of the public interest in an efficient national 
transportation system. 

See also. State of Colorado v. United States. 271 U.S. 153. 164 (1926) (ICC's duty is to 

"prevent unjust preference to particular intrastate shippers or localities at the demonstrated 

expense of interstate commerce.") The fundamental duty of the Board to protect "the public 

interest in an ef'icient national transportation system" was reinforced in the ICCTA. which 

fr' See "National vs. State Regulation" in Gabriel Kolko. Railroads and Regulation 
(Princeton University Press. 965. Norton ed. 1970). pp. 217-30 (Transportation Act of 1920 
outgrowth in part of 1742 different state rail regulatory laws passed between 1902 and 1915). 
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specificallv added to the factors the Board must consider in rail merger cases the effect on 

competition among rail carriers in "the national rail system." 49 U.S.C. § 11324(b)(5). 

This duty is pertinent to all of the requests for conditions in this case and particularly to the 

demands, often conflicting, of different localities in this case to reroute trains or impose 

operating restrictions or other exceedingly costly conditions to reduce the effect of 

.Applicants' projected operations on those localities. 

ARGLTMENT 

I . THE TRANSACTION WILL PRODUCE UNPRECEDENTED PUBLIC 
BENEFITS 

There can be no question that the Transaction is consistent with the public interest and 

thus should be appnned. The public benefits are enormous. The projected quantified public 

benefits, based on 1995 data, are almost Sl billion annually. CSX/NS-18 at 16. No party 

has disputed these projections. The quantified public benefits do not include the even greater 

non-quantified public benefits that will result from increased rail competition, diversion of 

traffic from the highways, increased economic development and global competitiveness, and 

hundreds of millions of additional dollars that NS and CSX plan to expend to improve the 

rail system in the Eastern United States. The quantified and unquantified public benefits 

include the following: 

First, the Transaction will bring about an unprecedented increase in rail-to-rail 

competition without any reduction in competition elsewhere. Shippers in the SAAs. in the 

Monongahela coai fields and many other locations currently served by only one Class I 
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carrier will be gaining direct rail service by a second one.- Dr. Barry Harris, has 

estimated that more than S700 million in annual freight movements that are now rail-served 

solely by Conrail at origin or destination will have two independent and competitive routings 

after the Transaction. CSX/NS-19. Vol. 2B at 14-17.5 

The Transaction will also bring about a tremendous increase in compwiition between 

railroads and other modes. NS and CSX have estimated that the expansion ot direct single-

line intermodal service throughout the new NS and CSX systems will divert million tons of 

freight annual'y from tmck to rail, resulting in almost a million lv=;wer truck trips per year. 

CSX/NS-19. Vol. 2A at 255; CSX/NS 19, Vol. 2B at 156; CSX/NS-23, Vol. 6A at 71. 

The expansion of the NS and CSX systems will enable them to provide shippei? far 

more extensive single-line service, more direct routes, more reliable service and improved 

equipment utilization. All of this will improve operating efficiency, reduce costs, cut transit 

times and temiinai uelays, and provide logistics savings to shippers associated with single-

line service and the shift of traffic from highways to rail lines. The operating cost savings, 

logistics savings and other quantifiable public benefits will amount to nearly $1 billion for 

These include sliippers like ACE. which, presumably recognizing the competitive 
benefits it will obtain, has withdrawn the comments and request for conditions it filed in 
October. 

- This estimate, of course, greatly understates the amount of traffic that will benefit 
competitively from the Transaction, since it does not include traffic that will continue to have 
direct service by only one Class I carrier after the Transaction (e.g.. to or from a shipper in 
Boston. MA) but will still gain important competitive alternatives through improved joint line 
service by the other Class I carrier and smaller carriers, possible tmck movement.s to nearby 
transload points cv. the other Class I carrier, and possible shifts of production to facilities 
served by the other Class I carrier. This estimate also does not reflect the qualitative 
enhancement of competition that will result from competition between two lar-rcaching and 
competitively balanced rail networks. 
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NS and CSX each year. CSX/NS-18 at 16. 592; CSX/NS-19 at 52. These transportation 

benefits will bring new economic development opportunities to the East and help industries 

serveu l«y the new systems to be more compciitive in the global marketplace. CSX/NS-19. 

Vol. 2B at 248-56. 

The operating efficiency gains and diversioi of traffic from highways to rail linos will 

also yield substantial environmental benefits, as recognized in the DEIS. Because tmcks on 

average require at least three times the amount of fuel as trains to move the same amount of 

freight the saine distance, by the most conservative estimate the shift of traffic to the rails 

will cut diesel fuel consumption by 80 million gallons per year (DEIS at 3-1). improve 

overall air quality (jd^ at 4-70), and reduce the potential for accidental release of ozone-

depleting materials (jd. at 4-62). 

The Transaction will yield similar safety benefits NS is a recognized leader in safety 

in the railroad industry, having recently eamed, for the eighth straight year, the prestigious 

E H. Harriman Gold Award for employee safety. As the DEIS noted (DEIS at B8-1). NS 

and CSX had the lowest accident rates of all Class I railroads for the period 1994-1996. 

Applying either NS s or CSX's low accident rate to the new lines would reduce rail accidents 

by approximately 50 per year. CSX/NS-23. Vol. 6A at 75. Each year, the diversion of 

traffic from tmcks to rails will prevent approximately 1600 highway atcidents and 133 

related personal injuries and save 31 lives. DEIS at B-14. Also, because tmcks have ten 

times more hazardous materials incidents per ton mile of freight moved than do railroads (NS 

Comments on DEIS at 3-2). any diversion of hazardous materials from tmck to rail will 

provide significant environmental and safety benefits. The total commitment of NS and CSX 
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to safety is reflected in their exenij lary safety records and in the SIPs they developed in 

dose consultation with FRA and submitted to the Board in December. DOT has said ihat 

"the Department is satisfied that the SIPs address and satisfactorily mitigate every safety 

concern raised in the environmental review portion of this proceeding." DOT-5 al 4. 

The competitive benefits, operating efficiency gains and environmental and safety 

benefits will be achieved with no significant adverse competitive effects. The existing NS 

and CSX systems are largely end-to-end with the portions of Conrail that each will operate. 

In those few areas where customers would have gone from two to one. the Transaction 

Agreement preserves two-carrier service, through trackage rights or other arrangements. 

CSX/NS-19. Vol. 2A at 19; CSX/NS-19. Vol. 2B at 8. 

The benefits will also be achieved with minimal line abandonments. NS anticipates 

only 29 miles of lines will be abandoned, and they will be lines that have little or no local 

traffic and where overhead traffic can be routed more efficiently over other lines. CSX/NS-

20. Vol. 3B at 174-177; NS-28.̂  

All of these benefits are largely undisputed While a number of parties have claimed 

that the Transaction will have various adverse effects on them, none have challenged 

Applicants' projections of the public benefits or have seriously questioned the overall 

- As stated in NS 28. NS has withdrawn the petition for exemption in Dixket AB-290 
(Sub-No. 195X) to abandon a 21-mile line between Dillon and Michigan City. IN. Also. NS 
has agreed with the Toledo-Lucus County Port Authority and Toledo Metropolitan Council of 
Goxernnienis to change the notice of e.xemption in DcKket No. AB-290 (Sub-No. 197X) to 
abandon the lolcdo Pivot Bridge lo a notice of discontinuance. 
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competitive, environmental and safety benefits.- On the contrary, these are widely 

acknowledged. See CSX/NS-176 at 20-24. Indeed, impressive confirmation of the 

transportation and economic benefits of the Transaction is reflected in the recent decision of 

one of Applicants' principal Class I competitors. Canadian Pacific Railway ("CP"), to retain 

its St. Lawrence & Hudson Railway unit, which CP had indicated earlier last yeai it might 

sell. CP has now decided to retain a line that was apparently slated for oblivion, citing "new 

opportunities in the wake of the Conrail Inc. breakup."— 

n. THE BOARD SHOULD NOT PERMIT CONTRACTUAL PROVISIONS TO 
THWART IMPLEMENTATION OF THE TRANSACTION. 

The essence of the Transaction is that NS and CSX will divide (and in the case of 

SAAs. share) the operation and use of Conrail's entire system and all the rights and assets 

comprising it Those assets include Conrail's rights and obligations under transportation 

contracts with shippers, as well as trackage r ghts over other carriers' lines, such as rights 

over New Jersey Transit lines between Suffem. NY and Hoboken. NJ. rights over the I^iB in 

the Chicago area and rights over various Amtrak lines, including the Northeast Corridor 

("NEC"), which Conrail has retained and used ever since it transferred those lines to Amtrak 

in 1976. CSX/NS-18 at 93-94. 217-224. 

- As we will discuss below, a number of parties have disputed the degree of tĥ -
competitive benefits claimed by .A.pplicants on the basis of arguments that, as to ihose 
panies, the transaction will reduce competition for various rea.sons. by. for example, not 
extending to them benefits extended to others; converting some movements from single-line 
to joint-line service: causing alleged vertical foreclosure of competitive options; and leading 
to shifts in gateways that will be less efficient and more costly. None of these p' .ties, 
however, dispute the obvious pro-competitive effects of the overall Transaction. 

Wall Street Journal. December 8. 1997 at B4. 
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Because the Transaction could not be carried out otherwise, the Application asks the 

Board to declare that its approval of the Transaction "will permit CSXT and NSR to conduct 

operations over the routes of Conrail covered by Trackage Agreements . . . as fully and to 

the same extent as CRC could, notwithstanding any provisions in such Trackage Agreements 

purporting to limit or prohibit Conrail's unilateral assignment of its operating rights to 

another person." CSX/NS-18 at 102. The Application also requests a similar declaration 

with respect to other assets, including Conrail's transportation contracts. Id. at 102-103. 

Several parties have contended that the Board cannot or should not permit NS and 

CSX to acquire Conrail's contractual rights, including trackage rights, without those parties' 

consent.- These contentions are incorrect. As the Board made clear in UP/SP. the 

Board's approval of a transaction under 49 U.S.C. § 11323 and 11324 overrides private 

contracmal provisions, including those requiring consent to the assignment of trackage rights, 

where such overrides are necessary to permit the parties to carry out the approved 

transaction. UP/SP at 170 and n 217; U^/SP. Dec. No. 66. 1996 STB LEXIS 356 at *21-

22 (STB. Dec. 31. 1996). Because the Transaction simply could not be implemented unless 

all such consent requirements are overridden and because it is essential that there be no 

uncertainty about the scope of Applicants' operating rights post Transaction, it is of the 

utmost importance that the Board's decision expressly reject these parties' contentions and 

grant the declaratory relief requested. 

^' These parties include Amtrak (NRPC-7), CMA (CMA-10), APL (APL-4), the City of 
Indianapolis (CI-5), Eastman Kodak Company (EKC-2). the Gateway Westem and Gateway 
i;astern Railways (GWWR~3). P&W (undesignated) and Redland Ohio. Inc. (Redland-2). 
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The Rebuttal refutes the arguments of each of these parties. CSX/NS-176 at 94-105. 

NS adds here only the following points regarding Amtrak's arguments conceming the 

assignment of CRC's rights on the NEC. 

First, as Amtrak notes in its comments (NRPC-7 at 2), Amtrak and Applicants have 

been in discussions regarding Applicants' post-Transaction operations on Amtrak lines, and 

Amtrak expressly acknowledges that it "is anxious to maximize the efficient utilization of the 

Northeast Corridor by freight traffic that is compatible with Amtrak and commuter freight 

operations." Id. at 11. 

Second, the Transaction will not adversely affect Amtrak's passenger operations. 

Amtrak will continue to control dispatching on the NEC, and Applicants' operations will 

continue to be subject to the operating agreement between Amtrak and Conrail, which, 

among other things, makes any requested changes in freight service subject to the "physical 

limitation, of the NEC. to Amtrak's speed, weight, and similar operating restrictions and 

mles or safety standards, and to the needs of. and in particular to the adequacy, safety and 

efficiency of. Amtrak passenger tram operations and commuter service."- Indeed, 

Amtrak recently stated that it "agrees with SEA that Amtrak's ownership and control of the 

NEC is an important safeguard in ensuring that neither Amtrak nor commuter train service 

on the NEC v ill be harmed by the Acquisition." NRPC-11 at 4. 

Third, although Amtrak asserts in a footnote that the Board lacks the authority to 

grant the override relief requested, it cites no authority and offers no reasons in support of 

^ Second Amended and Restated Northea.st Corridor Freight Operating Agreement. 
Dated October 1. 1986. Sections 2.3(b) and (c). 
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that claim. The claim, moreover, is squarely in conflict with the Supreme Court's decision 

in Norfolk and Western Ry. Co. v. American Train Dispatchers' Ass'n.. 499 U.S. 117, 129-

33 (1991). and with the Board's decision in UP/SP. which specifically held that § 11321(a) 

would override a consent requirement in a trackage rights agreement that would otherwise 

prevent the track user from assigning operating rights to another carrier as contemplated by 

the approved transaction. The Board mied that earlier decisions to the contrary "did not 

survive the Supreme Court's 1991 Dispatchers decision, which made clear that the immunity 

provision may override contractual obligations." UP/SP at 170. n.217. Furthermore, there 

can be no question that such overrides are absolutely necessary to enable Applicants to carry 

out the Transaction; without them, not only the NEC but many other lines on which Conrail 

now operates could be unavailable to NS and CSX. 

I I I . THE BOARD SHOULD DENY ALL REQUESTS FOR CONDITIONS OTHER 
THAN THOSE CONTAINED IN THE NITL SETTLEMENT. 

Applicants' Rebuttal (CSX/NS-176 through 178) addresses in detail all of the requests 

for conditicns and shows why all of them other than those contained in the NITL Settlement 

should be denied. Space does not pennit them all to be discussed here. This brief will 

address those requests that are of principal concern to NS. 

A. Conditions Based on Claims That Rail Competition Will Be Reduced. 

Various parties have challenged the proposition that the Transaction will have no 

adverse effects on rail competition in two ways: First, some argue, contrary to well-settled 

economic principles and Board precedents, that shippers currently served at origin or 

destination by only one carrier will suffer reduced competition as a result of the vertical 

integration of that carrier with one of its joint-line connections. Second, several parties 
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claim that some shippers currently served by two carriers will lose effective service by one 

of them.^ 

Vertical Integration Claims. The argument that competition will be reduced through 

vertical integration has been refuted fully in the Rebuttal (CSX/NS-176 at 80-93; CSX/NS-

177. Vol. 2A at 248-284) and need not detain the Board long. Significantly, one of the 

principal proponents of this argument. ACE. has since withdrawn its comments and request 

for conditions.-

The argument rests on contentions that repeatedly have been rejected by the Board, 

the ICC and the courts. The Board and the ICC consistently have recognized and applied the 

common-sense presumption that a railroad which is the sole carrier serving an origin or 

destination will seek to maximize its economic advantage in the rates that it charges, with the 

result that its combination with another railroad with which it interlines will not result in less 

competition or higher rates to the shipper. See. e.g.. UP/SP at 119-20; BN/Santa Fe at 70-

78. affd sub Dom.. Western Resources. Inc. v. STB. 109 F.3d 782. 787 (D C. Cir. 1997); 

UP/MKT. 4 I.C.C. at 476; UP/MP/WP. 366 I.C.C. at 538. The Board, the ICC and the 

courts have made clear that this is a presumption that a shipper may overcome if it can 

— No party has made a claim that competition will be significantly reduced by the 
reduction of the number of carriers in a market from three to two. NS believes there would 
be no basis for any such claim in the facts of this case or in the Board's previous analyses of 
such claims. See. e^. UP SP at 119-20. 

- The only parties that explicitly advanced this argument in their comments were ACE. 
Indianapolis Power & Light Company ("IP&L") and Orange and Rockland Utilities. Inc. 
See ACE et a].-18: ()Rl'-3 Other parties suggested the same claim, but made no effort to 
support it with evidence or arguments. See. e.g.. NECR-4 at 7; CMA-10 at 26-27; IC-5. 
Skelton VS at 6 7. 



supply evidence clearly showing "that, prior to the merger, the benefits of origin competition 

flowed through to the [shipper] and were not captured by the destination monopoly . . . [and] 

that such a competitive flow through will be significantly curtailed by the merger." 

UP/MKT. 4 I.C.C.2d at 476. 

As discussed in the Rebuttal, no party making this argument even attempts to supply 

the kind of evidence needed to overcome the presumption. Instead. IP&L and their 

consultants have attempted to refute the validity of the presumption itself. They have 

attempted to do so on the basis of arguments that have been specifically rejected by the 

Board and the ICC and on the basis of a patently fallacious analysis that compares Conrail 

rates for different coal movements between 1991 and 1995. CSX/NS-176 at 88-91; 

CSX/NS-177. Vol. 2A at 269-281 (Kalt RVS).^ As the Board aptly observed in Decision 

No. 17 in this case, affirming the denial of a discovery request based on these arguments: 

[ACE et al ] are attempting to undennine more than the one-lump theory here. They 
are challenging a basic principle of economics, that firms will generally attempt to 
maximize their profits. This is the basic premise the ICC and Board have long 
applied, with court approval, when viewing competitive issues in assessing mergers: if 
carriers have additional market power, they will use it. Petitioners have not 
suggested a plausible rival economic theory to replace this one. 

Decision No. 17 at 3.-

— As Professor Kalt points out in his rebuttal verified statement, among the numeroi's 
errors in the analysis of Conrail coal rates is the fact that there is no "before" in the 
purported 'before and after" analysis. Throughout the entire period examined. Conrail 
controlled both the origins and destinations involved. CSX/NS-177. Vol. 2A at 269-270. 

— The court ot appeals made much the same observation when it affirmed the ICC's 
views on the effects of vertical integration in the BN/SF case, stating: "It may not take a 
theory to beat a theory, but it help:.." Western Resources. Inc. v. ICC. 109 F.3d at 790. 
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Two-to-one Claims. The only specific claims that the Transaction will have 

unremedied 2-to-l effects with NS as the only remaining carrier are made by DOJ (Gibson 

Plant). AEP (Cardinal plant), and Ann Arbor Railway. None of these claims is correct. 

With respect to the Gibson plant in Carol. Indiana, the plant's owner. PSI, has not 

complained or sought conditions, and DOJ's claim is based on an incorrect factual p emise: 

that the plant has two-railroad access today. As shown in the Rebuttal, only NS has act-ss 

to that plant. Conrail formerly provided service to that plant from one coal mine under a 

contract with PSI and via trackage rights over a four-mile segment of NS lines unconnected 

with any olher Conrail lines, but Conrail's contract with PSI and its irackage rights on NS 

terminated contractually in 1996. Moreover, despite Conrail's limited service before 1996. 

there has been no meaningful competitive two-carrier access to the plant since al least 1981. 

CSX/NS-176 at 77-79; CSX/NS-177. Vol. 2A at 453-455. 

AEP's 2-;o-l claim regarding its Cardinal plant on the Ohio River at Brilliant. Ohio, 

is equally groundless. In 1995. over 93% of the coal delivered to the plant was by river 

barge, and the rest was delivered by W&LE and by tmck. AEP's professed concem is thai 

W&LE "may not survive as a result of the proposed transaction" (AEF-5 at 2). and that if il 

does not. the plant will be reduced from two railroads to one. The first difficulty with this 

claim is that there is no basis for .AEP's speculation that W&LE will not survive the 

Transaction (see pp 32-33, infra). Second. Conrail has never served this plant. [[[ 

]]] Finally, any loss of rail service options would 
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have no significant competitive impact on the plant in any event, because more than 907c of 

its coal supply has been (([ ]]] delivered by barge and tmck. l± 

AA's 2-to-l claims are also without merit and will be addressed at pp. 35. below. 

CSX will address in its brief the 2-to-l claims asserting that CSX will be the oiiy remaining 

carrier. 

B. Conditions Seeking Changes to Existing Rules Governing Railroad 
Accounting and .Maximum Rate Regulation. 

Several shippers and shipper groups seek conditions that would reverse 

or alter, for NS and CSX alone, established mles governing railioad accounting and 

maximum rate regulation. The.se conditions would (1) preclude Applicants from including 

the full acquisition cost of Conrail in their accounts for purposes of revenue adequacy and 

jurisdictional threshold determinations. (2) modify existing mles goveming market dominance 

and rate reasonableness determinations, and (3) impose an absolute rate cap for certain 

movements. 

As discussed in detail in the Rebuttal, no justification whatever has been made for any 

of these conditions, which, if imposed, would amount to a significant reregulation of one part 

of the railroad industry -- NS and CSX - contrary to consistent congressional policy since 

1976 See CSX/NS-176 at 106-112. 736-767; CSX/NS-177. Vol.2A at 284-304. Vol. 2B at 

648-724. 

First, the arguments conceming acquisition costs proceed from the false premise that 

NS and CSX paid an excessive amount for Conrail. including some "premium" above its fair 

value No party has submitted any evidence supporting such a claim, and it is ludicrous on 

its face to suppose that NS and CSX. through competitive bidding in the marketplace, paid 
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any more for Conrail than they believed it was worth. Accepting that premise, moreover, 

would require the Board l ^ second-guess the marketplace. It would also fly in the face of 

any "fairness" finding vhich the Board is required to make in approving the Transaction. 

Second, the requested condition that would preclude Applicants from including the 

full acquisition cost of Conrail in their accounts would conflict directly with long-standing 

accounting mles of the Board and with Generally Accepted Accounting Principles, wiiich 49 

U.S.C. § 11161 requires the Board to follow. It would also conflict with a decision of the 

ICC in 1990. which was supported by NITL and other shipper groups and upheld on judicial 

review, requiring railroads to use acquisition cost rather than pre-Transaction book value for 

purposes of revenue ade(;uacy detemiinations.- Those mles and precedents are based on 

sound public polic> . Furthermore, even if there were some reason to reconsider them, il is 

plainly inappropriate to do so here, in a proceeding that applies to only two railroads. 

Third, the parties seeking conditions that would change the standards for determining 

market dominance for NS and CSX and that would impose permanent rate caps on various 

categories of traffic have simpiy made no plausible claim or showing that the reques'f̂ d 

conditions have any connection to any competitive harm caused by the transaction. 

- Railroad Revenue Adequacy - 1988 Determination. 6 I.C.C.2d 933. 935-42 (1990). 
aff'd sub nom. AsscKiation of American Railroads v. ICC. 978 F.2d 737 (D.C. Cir. 1992). 
.Although the ICC's decision ;iddressed the use of acquisition cost for revenue adequacy 
purposes, its reasoning is full\ applicable to jurisdictional threshold determinations as well, 
because both regulatory functions are based on the same financial accounting data prepared 
and submitted in accordance with the Unifomi System of Accounts. 
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C. Conditions Seeking Enlargement of Joint Service Areas. 

One aspect of this Transaction that makes it uniquely pro-competitive and will 

pnxluce some of the chief public benefits is the agreement of CSX and NS lo share the use 

of lines in three SAAs (North Jersey. South Jersey/Philadelphia and Detroit), give CSX 

access to lines in the Monongahela coal region in southwestern Pennsylvania and adjacent 

West Virginia, and provide capacity to CSX at Conrail's Lake Erie dock facility al 

Ashtabula. Ohio. Many shippers or their representatives outside those areas argue that the 

failure to include them causes competitive harm lo them even though they will experience no 

reduction in the number of carriers serving them (and in most cases will gain significant new 

market opportunities through the expanded single-line service NS and CSX will be providing 

them). They have requested conditions lhat would effectively expand these areas to include 

them, such as irackage rights conditions or other conditions lhat would give them direct 

access to an additional ca'rier. 

There is no merit to any of these requests, which are addressed in detail in the 

Rebuttal. See CSX/NS-176 at 113 176. 454-458. For very good reasons, the Board and the 

ICC have consistently held that the failure of a transaction to benefit all shippers equally is 

not a hami warranting imposition of conditions to mandate such universal equality. If it 

were, no consolidation having competitive, efficiency and other public benefits would ever 

occur, contrary to longstanding national policy. As the Board said in UP/SP at 130: "We 

w ill not impĉ se a condition just because one group of shippers obtains pro-competitive 

merger benefits that other shippers do not enjoy." See also UP/SP at 183. ' BN/SF at 

38-39. 98-100; I P .MKT. 4 I.C.C. at 469. 
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D. Conditions Seeking Prescription of Switching Charges. 

Several parties seek conditions that would prescribe or otherwise restrict post-

Transaction sw itching charges. These are listed and diiscussed in the Rebuttal at CSX/NS-

176 at 208-219. The requests share these features in common: first, none explains what 

Tran.sactior-related hami the request is intended to redress (becau.se. in fact, there is none); 

and second, none provides any evidence lhat would support the prescription of any specific 

charge or a uniform charge throughout the posl-Tran.saction NS and CSX systems.- In 

short, there is no basis for these requested conditions. Furthermore, shippers' concems with 

fHJst-Transaction switching charges have been reasonably addressed in the NITL Settlement, 

in which NS and CSX have agreed for 10 years to keep open to reciprocal switching all 

points where Conrail now provides reciprocal switching and to cap switching charges at such 

points for five years at $250 (subject to annual RCAF-U adjustment), which is substantially 

below Conrail's current charge at many points. 

E. Conditions Sought By Passenger Entities. 

A number of passenger agencies and other parties with an interest in passenger 

agencies have requested a variety of conditions. These are addressed in detail in the 

Rebuttal, which shows them to be unrelated to anv Transaction-related harm and unwarranted 

- There is no basis whatever for the reliance by several parties on the UP/SP decision 
in suppi>rt of their requested S130 sw itching fee cap. The Board did not prescribe a $130 
switch fee in that case: it merely accepted a charge that the applicants in that case negotiated 
with CM.A in a private, amis-length negotiation. What applicants were willing to agree to in 
that case with its unique facts (including overlapping rail lines) in an agreement containing 
many other provisions obviously has no bearing on what the appropriate or legally required 
switch charges might be at hundreds of other locations in a different part of the countrv two 
years later. 
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for other reasons as well. We will not repeat that discussion here, except to note that 

Applicants are still striving to reach a settlement with Amtrak. and have reached agreement 

with NJ/DOr 3nd Chicago Metra. 

F. Conditions Requested By Railroads. 

As noted earlier, over 100 freight railroads have filed statements supporting the 

Transaction. Several others have requested conditions. Two of particular concem lo NS are 

discussed here: the requests of the Wheeling and Lake Erie Railroad ("W&LE") and of the 

Ann Arbor Railway Company ("AA"). 

1 • The Wheeling and Lake Erie. Based on its claim that the Transaction will 

cause it to lose $12 7 million in annual gross revenue. W&LE seeks an extensive list of 

irackage and haulage rights and other conditions.- The contentions supporting these 

requests are refuted in detail in Applicants' Rebuttal The following points warrant emphasis 

here. 

First, while Applicants have shown that W&LE's claims regarding ihe Transaction's 

impact on W&LE's traffic and revenues are greatly overstated, there is a more fundamental 

deficiency in W&LE's request for conditions. The request is based entirely on an asserted 

threat to essential transportation services, yet W&LE has made no showing whatever that 

essential services are likel\ to be lost even if it were to go out of business. 

The Board's railroad merger policy and many decisions applying it make clear that 

the Board w ill impose trackage rights or other conditions only where they are shown to be 

- If the Board does not grant W&LE's other conditions. W&LE asks the Board to 
retain jurisdiction to consider inclusion in the case of a W&LE bankmptcy. WLE-7, Parsons 
RVS at 5. 
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necessary to prevent a reduction of competition or harm to essential services, not just to 

protect competitors. 49 C.F.R. § 1180.1(c)(2); UP/MP/WP at 562; UP/MKT al 460. In the 

absence of such a showing, imposing conditions to protect the traffic and revenues of other 

railroads is not only unwarranted, it is likely to be positively harmful to competition and 

service to shippers. As the ICC stated in BN/Frisco: 

(R]ailroads do not have a proprietary right in the future lo the traffic they have 
carried in the past. Therefore, we need not protect railroads from the possible loss of 
traffic through diversion to a merged railroad. On the contrary, protecting competing 
railroads tends to limit a shipper's ability to obtain the best service from the merged 
companv and dampens the incentives for competitive response to the merged companv 
from existing railroads. While a shift in traffic from one iine to another may 
eliminate the need for service over the original line, this simply demonstrates that the 
earlier service is no longer essential. The consignor or consignee has the ability to 
determine, and in most instances does determine, which railroad will receive which 
traffic over specific routes. 

BN/Frisco at 951 (emphasis supplied). In this case. Applicants have specifically 

demonstrated that imposition of the W&LE conditions would result in serious operational 

hamis. CSX/NS-176 at 405-06; CSX/NS-177. Vol 2A at 127-63; CSX/NS-177. Vol. 2A at 

529-40. 

W&LE does not contend that any of the conditions it seeks are needed to remedy any 

claimed loss of rail competition resulting from the Transaction. When asked in discovery to 

identify the competitive harm to which each of its conditions related. W&LE stated that a 

special study would be needed to do so and that its requested conditions "are addressed to the 

cumulative impact of the expected diversions from W&LE which would render it incapable 

of providing competitive service to its shippers."- If the requested conditions are not 

«i' Interrogatory Response. W&LE-6 at 5. Although Mr. Parsons staled in his initial 
(continued...) 
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sought to remedy any identified competitive ham), they can he justified only if shown to be 

necessary to prevent the loss of essenliol services. 

W&LE. however, has failed completely to satisfy the showing required by the 

Board's policy and precedents to establish a likely loss of essential services. The Board's 

rail merger policy provides: 

In assessing the probable impacts [of consolidations!, the Board's concem is the 
preservation of essential services, not the survival of particular carriers. A service is 
essential if there is a sufficient public need for the service and adequate alternative 
iransportation is lot available. 

49 C.F R. § 1180.1(c)(2)(ii) (emphasis supplied). See also. UP/MKT at 431. Neitner 

W&LE nor any of its supporting shippers contends, or even suggests, that adequate 

alternative transportation would be unavailable to them if W&LE went out of business. Most 

of W&LE's major customers are also served by other rail carriers, and all of W&LE's 

primary load centers are near other railroads. CSX/NS-176 al 402-403. Indeed. W&LE has 

conceded that rail service can be expected to continue on its system even if it were to go into 

bankmptcy.^ Nor have any shippers suggested that service by tmcks or other modes 

— (...continued) 
verified statement that Reserve Iron & Metal was a "2-to-l" shipper which W&LE was 
seeking trackage rights to serve, no such request was included in the list of requested 
conditions set forth in Mr. Wait's statement and no operating plan was presented with respect 
to it. Applicants" Rebuttal also shows that Reserve Iron and Metal is not a 2-to-l shipper 
(CSX/NS-177, \o\ 2B at 495). and W&LE s rebuttal does not dispute this showing. 

"W&LE does not argue that all rail service would close if it entered bankmptcy. 
Service under directed service order, or by NS if inclusion is ordered, would have different 
characteristics than that now provided by W&LE which has been endorsed b> its supporting 
shippers in W&LE-4. ' WLE-6 at 5. See also. WLE-7 at 9 (asserting that Applicants want 
W&LE to fail so Applicants can serve W&LE shippers) and the analysis of the Ohio Rail 
Development Commission, included in WLE-7. which discusses the rail options W&LE 
shippers would ha\e in the e\ent of a W&LH bankmptcy. 
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would not be an adequate available alternative to them. See Central Vermont Ry. v. ICC. 

711 F.2d 331 (D C. Cir. 1983) (affirming ICC's conclusion that railroad had not shown its 

services were essential because it had not shown that its traffic could not be adequately 

served by other routes or by tmck). See also UP/MKT. 4 I.C.C. at 474.^' 

In view of W&LE's complete failure to make the showing necessary to establish a 

loss of essential services, the Board need not ponder at length W&LE's greatly overstated 

claims about the Transaction's impact on it. The traffic diversion studies in the Application, 

performed by highly experienced outside consultants and based on calendar year 1995 

revenue data (as required in this prcKeeding). showed a net annual revenue loss to W&LE of 

$1.4 million. W&LE's diversion study, performed by its Vice President Marketing and 

Sales and based on 1996 fiscal year data, claimed to show a revenue loss to W&LE of $12.7 

million. NS's traffic witness. John Williams, shows lhat W&LE's claims were dramatically 

overstated and that even under the 1996 data used by W&LE. the diversions to NS would 

only be S2 0 million per year. CSX/NS-177. Vol 2B at 770-788. The Rebuttal also shows 

that W&LE's claims regarding W&LE's history and NS's post-Transaction market 

dominance are erroneous and that any financial difficulties W&LE may be having are the 

result of long-standing stmctural pr(̂ blems entirely unrelated to the Transaction. CSX/NS-

22' W&LE's discussion of "essential services' plainly misunderstands the term as used in 
the Board s policy and preceder.ts In arguing that its services are "essential." W&LE points 
repeatedly to statements fp^m supporting shippers lauding the W&LE's quality of service and 
favorably contrasting W&LH s level of interest in their business to that of one or more of the 
Class I carriers. See. e.g., W&LE-7 at 25-26. Testimonials by shippers to the quality of a 
carrier's services do not establish that adequate transponation alternatives are not available to 
the shippers. 
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176 at 395-401. W&LE's Reply (WLE-7) provides new evidence or convincing arguments 

to lofuie this.-

2. Ann Arbor Railway. AA. which operates a 46-mile line between Ann Arbor, 

Ml. and Toledo. OH. seeks trackage rights between Toledo and Chicago. It advances two 

arguments in support of this request: First, AA claims that the Transaction will cause it lo 

lose approximately $3.35 million in annual gross revenue, compelling it to reduce services 

and forcing some of AA's shippers to tum lo olher iransportation modes, which AA contends 

amounts to a loss of essential services. AA-5 at 8. Second, AA claims lhat the Toledo to 

Chicago rail corridor is a "2-to-l corridor," and thai irackage rights to AA would preserve 

two-carrier competition. Both Applicants' Rebuttal and AA's own testimony clearly 

demonstrate that these two claims are groundless.— 

First, like W&LE. AA has failed completely to show that the Transaction's impact on 

AA will result in the loss of any essential transportation services. Although AA says that 

there are 10 active shippers on its line, it makes no claim that any of them would lose 

— For example. S3.6 million of W&LE's claimed traffic diversions relate lo an 
NS/W&LE intermodal train that ran for a few weeks in early 1997. Mr. Williams cited 
evidence that the train was canceled by NS for reasons unrelated to the Transaction; namely, 
seriously inadequate on-time perfomiance by W&LE. CSX/.NS-I77, Vol. 2B at 393. In its 
reply. W&LE blames NS for the delays, but offers no evidence that the cancellation of the 
train had anything to do with the Transaction. WLE-7 at 29-30. Another $1.8 million of 
W&LE's claimed diversiims relate to the expiration of a short-term lease of NS's portion of 
Huron Dock. Although W&LE agrees with Mr. Williams that non-renewal ofthe lease is 
reasonable, it argues w ithout evidence that it is Transaction-related. IcL at 30. 

— In addition to its trackage rights request. AA also asked the Board to let it interchange 
with CN in Ann Arbor. Michigan to "recoup its projected revenue losses." AA-5 at 7. In 
Rebuttal. Applicants demonstrated this to be unworkable given the nature of CN's rights in 
Ann Arbor. CSX/NS-176 at 341. On reply. AA seems to have abandoned this requested 
condition by failing to submit any f'vidence to the contrary. AA-7. 
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essential transportation services if AA went out of business, and none of those shippers have 

submitted any statement making that claim.— 

Second, although AA claims gross revenue losses, it has submitted no evidence 

regarding the effect of the purported diversions on net revenues, and thus on the ability of 

AA to continue service.— 

Third. AA's claims regarding the impact of the Transaction on ils gross revenues are 

greatly overstated, as Applicants show in the Rebuttal.- Furthermore, since the Rebuttal 

was filed. AA has conceded that Chrysler Corporation will move a second automobile 

assembly plant next to AA's Ottawa Yard in Toledo. [[[ 

- AA president Evert Erickson makes the conclusory allegation that several of those 
shippers "would be adversely impacted by the reduction or elimination of rail service." AA-
5. Erickson VS at 7 (emphasis added), but he does not show that AA's demise would leave 
those shippers without adequate alternative rail or motor carrier service. Indeed. AA's 
argument that an increase in its costs would cause its customers to "switch to other 
transportation modes" (AA-5 at 8) clearly suggests that alternative transportation js available 
to them. As the court held in Central Vermont Ry. v. ICC. 711 F.2d at 338. this agency has 
properly put the burden on the party seeking conditions to demonstrate that the loss of its 
service will leave shippers without adequate transportation altematives. AA has failed lo 
meet that burden 

^ While AA does claim that "[t]he estimated revenue losses would force AA to cover its 
fixed costs from a declining traffic base thereby increasing its per unit cost which would have 
to be passed on to its remaining custo ners." AA submits no evidence on the level of fixed 
costs n(>r financial pro formas showinj: the effects of the loss on AA's balance sheets. AA-5 
at 8; see also. AA-5. Erickson VS at 6-7 (same). 

^ CSX-NS-176 at 339-341; CSX/NS-177. Vol. 2A at 355-364; CSX/NS-177. Vol. 2B 
at 792-799. 
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AA's claim that the corridor between Toledo and Chicago will become a "2-to-l 

corridor" served only by NS is demcmstrably false. CSX's high-speed route between Toledo 

and Chicago provides a competitive alternative to the route NS will operate post-Transaction. 

CSX/NS-176 at 341; CSX/NS-177. Vol 2A at 356-57, AA claims that the "use of [this| 

CSX routing would add additional circuity lo any AA traffic moving between Toledo and 

Chicago." implying that the circuity eliminates that route as a viable Toledo-lo-Chicago 

option. AA-5 at 12. AA fails to inform the Board, and only admitted upon cross-

examination in deposition, that the CSX high-speed route is only "between 15 and 25" miles 

longer than the NS route - less than 10 percent of the NS rail miles between Toledo and 

Chicago. Erickson Tr. at 6-7. 

22' Mr. Erickson's recent deposition testimony about |([ ]}] and other matters 
contradicts his rebuttal verified statement in a number of significant respects. For example, 
Erickson admitted that | | | 

)]]. Erickson Tr. at 17, but in his rebuttal verified statement 
he argued that NS' witness "Mr Williams ignores the fact that there are two Chrysler plants 
in Toledo and onlv one is adjacent to AA's Ottawa Yard." and funher argued that because 
"the drayage distance to CS.XT s Walbridge Yard is about 13 miles . . . AA enjoys no 
competitive advantage from being located clo.ser to one of Chrysler's plants as Mr. Williams 
suggests " A.A-7. Erickson RVS at 8. Erickson also admitted that the CSX high-speed route 
from Toledo to Chicago is only 15 to 25 miles U)nger than the CRC route NS will ;)perate 
after implying in his rebuttal verified statement that NS" witnesses statements to the same 
effect were incorrect. AA-7, Erickson RVS at 8. Erickson Tr. at 6-7. Other examples 
include Erickson RVS at 6 (switching charges); Erickson Tr. at 4-5 (same); AA-7. Erickson 
K\'S at 7 (effect of the new Chrysler contract); Erickson Tr. at 17 (same). 
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G. Conditions Requested By Coal Shippers. 

The Transaction will provide very significant benefits to shippers and receivers of 

coal by virtue of expanded single-line service, new market opportunities, shorter and more 

efficient routes, and new competition between CSX and NS for service to shippers in SAAs 

and in the Monongahela coal region.- These benefits are recognized by a number of 

utilities and coal producers that support the Transaction.-' or have withdrawn their requests 

for condition, such as ACE. Several utilities and other prtxlucers, however, continue lo 

request conditions based on the same types of arguments as those already discussed. Those 

that will be served by NS after the Transaction are AEP (whose contentions regarding its 

Cardinal plant were discussed earlier). Eighty Four Mining Company ("EFM") and Detroit 

Edison. 

EFM claims that it will be hamied because its competitors in the Monongahela region 

will gain access to a second carrier and it will not. As noted, however, it is well settled that 

this is not a harm for which conditions will be imposed. Furthermore. EFM will not i " *̂ act 

be harmed by the Transaction but will be significantly benefitted. CSX/NS-176 at 456-458; 

CSX/NS-177, Vol. 2A at 119-123.^ 

CSX/NS-19. Vol.2A at 313-349 (Sansom VS). 347-379 (Sharp VS); Vol. 2B at 261-
282 (Fox VS). 

— These include Pennsylvania Power and Light. Delmarva Power and Light. Ohio 
Valley Coal Company and NYSEG. 

— A T. Massey Coal Company expresses the same concern as EFM about competitive 
hamis. but says only that it may be hamied at some point in the future and asks the Board to 
retain jurisdiction to impose conditions if its concerns materialize. ATCM-2 at 4-5. There 
is likewise plainly no basis for this request. 
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Detroit Edison seeks trackage rights for CN to gain access to Detroit Edison's 

Trenton Channel plant. The plant is now served only by Conrail, and after the Transaction 

both NS and CSX will be able to serve it. Detroit Edison's argument that the Board should 

require Applicants to give a third carrier access tc the plant is paten'lv groundless. 

H. Conditions Requested Bv Parties That Will Recede Joint Line Service. 

The division of Conrail's operations between NS and CSX. which will greatly 

increase both rail service and rail competition throughout the Northeast, will also necessarily 

create some situations where current single-line service will become joint-line service. The 

magnitude of these is relatively small. Applicants have shown that more than six limes as 

many current joint-line movements will become single-line as the number of current single-

line movements that w ill become joint-line. CSX/NS-18 at 550; CSX/NS-19. Vol 2B ai 68. 

Many shippers in these circumstances will also be gaining access lo more, much larger, 

single-line markets. Th e include shippers of aggregates like Martin Marrietta Materials 

(.MMM). Natio.ial Lime and Stone Company and Wyandot Dolomite. Inc.. all of whom seek 

conditions based on their loss of single-line service for some of their current iiioves. 

CSX/NS-176 at 500-510. 

While there is no question that single-line service is generally more efficient and 

superior to joint-line service, the division of a single-line route between two railroads to 

create a joint-!'ne route causes no reduction in competition or loss of essenial services and 

therefore does not warrant protecti /e conditions. As noted, many of the shippers who will 

lose single-line routes will gain other single-line routes and market opportunities they did not 

previously have. Also, contrary to the claim of MMM. competitive joint-line movement of 
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I 
aggregates are feasible and are now being provided, id. at 502; CSX-NS-177, Vol. 2B at 

495-496 

Although tnis circumstance does not warrant mandated conditions. NITL has 

nevertheless negotiated significant benefits for these shippers in the NITL Settlement. NS 

and CSX have agreed with NITL to maintain existing Conrail rates for three years for 

shippers of more than 50 carloads a year on all routes that will become interline NS/CSX 

routes post-Transaction. This provides a reasonable transition period for shippers to adjust to 

the changes in the Eastem rail infrastmcture and take advantage of the new marketing 

opportunities created by the Transaction. 

I. Emplovee Protective Conditions. 

Approval of the Application, subject to the Board ;, standard employee protective 

conditions, is consistent with the public interest and the Board's mandate under the ICA. 

UTU and BLE. which represent all of the carriers' train and engine service employees (a 

total of 38 and 44 percent of the agreement employees on Conrail and NS. respectively), 

support the Transaction - Other labor unions have filed opposing comments, but none has 

shown a reason for the Hoard lo depart from the settied principles governing employee 

protection in railroad consolidations. 

- UTU's notice of its support for the Tran.saction (UTU-6) explained that the carriers 
and UTU have agreed to cenain terms for applicatit)n of New York Dock benefits and 
procedures. The carriers have cor/in . iCJ ?o thost terms; there is no need for tht Board to 
impose them as conditions. U'' T*. T •'•! 5i.218. By letter dated Febmary 18. 1998. BLE 
advised the Board that it has withdrawn its o[,position to the Application and furnished a 
copv of a separate letter agreement of the same date similarlv addressing terms for 
application of the .New York Dock conditions ;md expressing BLE's support for the 
Transaction. 
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For its size and scope, the Transaction will have a relatively modest impact on 

employees. Across the applicants' three systems, the Transaction is expected lo produce a 

short term net loss of 1.981 agreement and nonagreement jobs (Labor Impact Exhibit (1996-

97 Head Count) at 13 (attached to CSX/NS-26)). far fewer than the numbers of job losses 

projected for other recent railroad consolidations found to be in the public interest.- More 

to the point, all of the projected employee impacts are the result of workforce changes lhat 

will "lead to increased efficiency" of railroad operations, a "goal lo be encouraged," 

UP/MKT, 4 I.C.C.2d al 511. The carriers anticipate that the improved operations will 

permit them to increase their traffic, and that most of the agreement employees who will be 

furloughed from their current positions will be offered employment within three years. 

CSX/NS-177 at 2. In the meantime, those employees will receive monetary benefits in 

accordance with mandatory employee protective conditions. 

The Board's standard employee protective conditions, including the New York Dock 

conditions, are appropriate to the Transaction. The N°w York Dock conditions afford 

extraordinarily generous monetary benefits, including up to six years' wage protection, to 

employees who are adversely affected as a result of the implementation of the transaction. 

The New York Dock benefits may be without parallel in any other industry. The ICC and 

the Board have consistently imposed the New York Dock conditions, without modification, in 

- UP/SP. at 171-72 (projected net loss of 3.387 jobs; "Mergers of necessity involve 
employee dislocations and the labor protective conditions lhat we impose are to mitigate these 
dislocations. "); BN SF. at 46 n.69 (projected net loss of 2.761 jobs). 
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all the major railroad consolidations approved in the last two decades. - No "unusual 

circumstances" exist within the meaning of Railroad Consolidation Procedures. 363 I.C.C. 

784. 793 (1981). that would require even greater levels of protection here. 

Nearly all of the rail labor commentors in this proceeding acknowledge lhat the 

Board's standard employee protective conditions are appropriate to the Transaction. Only the 

Transportation Communications International Urion ("TCU") asks the Board lo enhance the 

New York D(x:k benefits. TCU-6 at 7. We addressed TCU's requests at length in our 

Rebuttal (CSX/NS-176 at 591-600). As we showed (id. at 594-600). TCU's contention that 

Cotvail's current employees deserve lifetime ("attrition") protection based on asserted past 

sacrifices of rail labor has no basis in fact, logic, or policy. TCU's olher requested 

enhancements -- protection against relocation and increased severance benefits — also would 

contravene Board policy by substantially impairing the carriers' ability efficiently lo 

implement the proposed transaction. The ICC and the Board consistently have rejected 

requests for such enhanced benefits,— and the Board should do the same here.— 

- UP/SP. at 172; UP/CNW. at 95; BN/SF. at 80; Rio Grande/SP. 4 I.C.C.2d at 953-
54; NW/ Southern. 366 I.C.C. at 230; UP/MP, 366 I.C.C. at 620; CSX Control. 363 I.C.C. 
at 589. 

— E.g.. BN/SF at 80 ("Attrition-type conditions are calculated to preserve unnecessary 
jobs, and unduly restrict a carrier s ability to establish economical operations."); UP/CNW, 
at 96 (same); UP MKT. 4 I C C.2d at 510-11 (rejecting vaiious requested mcxlifications, 
including changes in fomiuh' for calculation of monetary benefits); Rio Grande/SP. 4 
I C C 2d at 953-54 (rejecting enhancements on ground, inter alia, that requested 
modifications would impede efficient operational implementation); NW/Southern. 366 I.C.C. 
at 230-31 (denying unions" requests for protections against relocation, additional relocation 
benefits, and extended protective period). 

^ UTU "has reserved its right to maintain its position" that employee protective 
conditions should be extended to employees of Delaware and Huds(in Railway Company. Inc. 

(continued...) 

-40-



The New York Dock conditions also provide the appropriate mechanism for 

implementing the Transaction and for invoking the Board's settled authority to modify labor 

agreements as necessary to implement authorized transactions. E.g.. UTU v. STB. 108 F.3d 

1425 (D C. Cir. 1997). New York DcKk's mandatory and assured arbitration mechanism 

enables carriers to implement the "operational aspects of the transaction" "without the need 

to apply to . . . labor unions" for "authority to do so." UP/MKT. 4 I C.C.2d at 514.̂ ' 

The need for an expeditious implementation mechanism is panicularly compelling in 

this case by reason of the unique stmcture of the Transaction, which will allocate the 

operations of a single carrier into three parts. It would not be possible for NS to operate its 

allocated Conrail properties under Conrail's existing labor agreements, which provide for the 

operation of a single integrated railroad by employees of a single carrier. For example, the 

properties that NS will operate include fragments of a number of Conrail maintenance of way 

and signal seniority territories. If NS were required to " preserve" the scope and seniority 

rights in Conrail's current labor agreements, line maintenance, signal, and production work 

— (.. .continued) 
("D&H" ). a noiKipplicant UTU-6 at 1 n. 1. As we showed previously (CSX/NS-176 at 600-
02). nothing in the circumstances faced by the D&H employees justifies departing from the 
longstanding rule that the protective conditii>ns do not extend to employees of nonapplicant 
carriers. 

— Congress has ratified this interpretation of the ICA. In the ICC Temiination Act of 
l y95. Pub. L. No. 104-88. 109 Stat. 803. Congress eliminated the Board s authority to 
modify labor agreements in certain smaller tran.sactions, but reenacted without substantive 
change the statutory provision governing imposition of employee protective conditions in 
major railroad transactions (jj 11326(a)). See. e.g.. NLRB v. Bell Aerospace Co.. 416 U.S. 
267. 275 (1974) (when Coiigress. aware of the "longstanding interpretation placed on a 
statute by an agency charged with its administration." reenacts the statute "without pertinent 
change. " it is "persuasive evidence that the [agency's] interpretation is the one intended by 
Congress "), 
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forces and their equipment would be confined to those fragmented territories, creating 

tremendous operating inefficiencies directly at odds with the purposes of the Transaction.-

NS proposes to achieve the transportation benefits described in ils Operating Plan by 

operating NS' allocated Conrail properties as part of an integrated NS system under labor 

agreements currently in effect on NS properties. NS has set forth its proposals in Appendix 

A. and it has elaborated on the necessity for its proposals in its Rebuttal and supporting 

testimony. In accordance with the New York Dock procedures. NS will attempt to reach 

voluntar>' implementing agreements with the represent,'»tives of affected employees and. if 

necessary, will seek appropriate agreements in Article I . § 4 arbitration. 

The unions remaining in the ARU attack the established ICA framework by asking the 

Board to declare that NS' implementing proposals cannot be achieved under New York 

Dock, but only through the protracted procedures of Railway Labor Act collective 

bargaining.- The ARU position is a denial of settled law. based on a long discredited 

view that the ICA and the New York Dock conditions (Article I . § 2) require the 

preservation of all "rates of pay. mles. and working conditions" in addition to "rights, 

privileges, and benefits." ARU-23 at 8. 85-95. As we showed previously (CSX/NS-176 at 

639-5!). the interpretation urged by the ARU has been definitively rejected in a line of cases 

22 TCU incorrectly contends (TCU-6 at 19-21) that NS is proposing to den̂  former 
Conrail employees benefits under Conrail's Supplemental Unemployment Benefits ("SUB") 
Plan NS recognizes that Cĉ nrail employees will have the right to elect coverage under the 
SUB Plan in accordance with Article 1. § 3 of New York Dock. CSX/NS-176 at 603. 

^ BLE. one of the two largest ARU organizations, has withdrawn its opposition to the 
Transaction and has agreed to follow the New York Dock process on an expedited basis. 



confimiing the Board's authority to modify labor agreements, including rates of pay. mles. 

and working conditions. 

The .ARU co.itention that the carriers should be required to implement "staffing 

changes" under the RLA-based Washington Job Protection Agreement ("WJPA") (ARU-23 at 

101-02) is equally misguided. The ICC held long ago that implementation of authorized 

transactions occurs exclusively through the protective conditions imposed under the ICA. not 

through WJPA. Southern Rv -Control-Central of Georgia Rv.. 331 I.C.C. 151 (1967); see 

also CSX/NS-176. ij XVIII(D). The WJPA. unlike New York Dock, does not provide an 

expeditious mechanism for obtaining implementing agreements. See CSX/NS-176 at 625-

26.ii 

J . Environmental Conditions. 

The Board's section of Environmental Analysis ("SEA") has undertaken an exhaustive 

environmental review of the Transaction and the Board will, for the first time, issue an 

Environmental Impact Statement ("EIS") with respect to a railroad consolidation proceeding. 

The December 12. 1997 Draft EIS ("DEIS") concludes, conectly. that the Transaction will 

prt)duce substantial systemwide environmental benefits in several respects and will not create 

any systemwide significant adverse environmental impacts. Nevertheless, the DEIS suggests 

that a variety of conditions may be imposed on Applicants in order to mitigate certain 

— Contrary to the Ifnited Railway Supervisors Association's contentions (URSA-3 at 5). 
the Board s approval of the .Application will not dictate representational determinations or 
otherwise interfere with the jurisdiction of the National .Mediation Board ("NMB"). As the 
Bitard recently confirmed iSoo Line R.R—Petition for Declaratorv Order. Finance Docket 
Nr. 33350. served Febmary 4. 1998. slip op. at 11 n.l4). the effect of a Board-approved 
transaction on employee representation is a question exclusively for the NMB. See CSX/NS-
176 at 68i 83. 

-43-



Itxalized adverse effects, and a number of parties have filed commenis in this proceeding and 

in response to the DEIS requesting the imposition of mitigating conditions. NS addressed the 

issue of mitigating conditions at length in ils Febmary 2. 1997 Comments on the DEIS. The 

following points bear emphasis here: 

In deciding whether lo impose any conditions, including environmental mitigation 

conditions, the Board must weigh and balance all considerations relevant to its ultimate 

public interest determinalion. These include not only specific adverse envirorunental effecls, 

bul also the positive environmental effecls and the positive economic, transportation and 

other public benefits of the Transaction. The fundamental command of the National 

Environmental Policy Act. 42 U.S.C. § 4321. is that federal agencies must lake a "hard 

look' at potential environmental impacts associated with the exercise of federal regulatory 

functions, but there is no corresponding mandate lo mitigate such impacts. Robertson v. 

Methow Vallev Citizens Council. 490 U.S. 332. 349, 352-53 (1989). In choosing a course 

of action, the agency must weigh positive environmental effects against adverse 

environmental effects and must balance environmental factors against other relevant legal or 

policy considerations bearing on the propriety of the proposed action. IdL at 350. Indeed, 

the basic purpose of NEPA is to require a federal agency to "balance a project's economic 

benefits against its adverse environmental impacts." Hughes River Watershed Conservancy v. 

Glickman. 81 F.3d 437. 446 (4th Cir. 1996). The intent of NEPA is not to "elevate 

-44-



environmental concerns over other appropriate considerations"' before the agency. Baltimore 

Gas and Electric Co. v. Natural Resources Defense Council. 462 U.S. 87. 97 (1983).̂ ^ 

In light of these principles, proposals made in the DEIS or by other parties for 

operating and service restrictions are particularly inappropriate. The significant economic 

and environmental benefits that will result from the Transaction can be fully realized only if 

Applicants are pennitted to implement the operatin>]; plans on which such benefits are 

predicated. As discussed more fully in NS' Commenis on the DEIS (at Section 2.5), 

restrictions on the number of trains that may be operated over a particular section of track or 

other routing or operating restrictions would (a) create operational bottlenecks or clogs that 

will inhibit service and infect the network with congestion and delay, (b) preclude realization 

of transportation benefits of the Transaction, (c) reduce the environmental benefits of the 

Transaction, and (d) impose long-term rigidity on railroad operating decisions. Proponents 

of restrictions have simply not analyzed the offsetting environmental costs of the restrictions, 

much less balanced the overall environmental benefits of the transaction. 

In prior rail consolidations the agency s environmental review has taken the form of 
an Environmental Assessment ("EA"). not an EIS. Since the purpose of an EA is to assess 
whether the proposed action would have significant environmental effects warranting the 
preparation o\' an EIS. once the Board and or the ICC identified any significant adverse 
environmental impacts associated with such prior consolidations, the agency was faced with 
the choice of either requiring that all such impacts be mitigated as a condition to the 
consolidation or performing a complete EIS. See. e^. 46 Fed. Reg. 18026. 18037 (1981) 
(agencies can include enforceable mitigation measures to c(>nclude that an action does not 
require preparation of an EIS) In this proceeding, by contrast, since a detailed EIS is being 
prepared in the first instance, there is no requirenient that all identified adverse impacts be 
mitigated; instead, there is only the essentially prt)cedural requirement that all environmental 
impact' be taken into consideration by the agency. Given the broad scope of the EIS in this 
case and the significant systemwide public benefits to be derived from the Transaction, it is 
not at all unlikely that some localized environmental impacts identified in the EIS will 
appropriately remain unmitigated. 
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The Board's paramount concern and responsibility is the national rail transportation 

system. Thus, any conditions proposed to remedy a localized impact of the Transaction must 

not only be reasonably related in nature and degree to the particular impact, bul must also 

not impose an unreasonable burden on the rail systems being created by the Transaction. 

With respect to asserted enviromnental impacts of the Transaction, much alieniion is being 

focused on Northem Ohio and. in particular, on Cleveland and its environs. Faced with the 

challenge of allocating routes and assets in that area so as to provide both competitive 

balance and operational integrity. NS and CSX developed a plan that they firmly believe will 

achieve those goals safely, efficiently and effectively. 

As Applicants have shown in their Rebuttal and in their Commenis on the DEIS, the 

rail lines and facilities in Cleveland and Northern Ohio play a critical role in the rail 

iransportation network in the Eastern U.S. that will result from this Transaction, just as they 

have historically played such a critical role. It bears noting that, overall, the Cleveland area 

will not experience a significant increase in rail traffic as a result of the Transaction, and 

some of the most contentious lines have handled equal or greater traffic in the past. NS 

Comments on DEIS at 2-12. Over time, traffic patterns will change for reasons unrelated to 

the Transaction, and while shifts in traffic pattems projected from the Transaction will result 

in more traffic for some portions of the Cleveland Area, other portions of the area will 

experience less traffic. Consequently, regulatory reshuffling of the traffic at the expense of 

efficient of)erations of the network is unjustified. 

The mitigation proposals advanced by Cleveland and other Ohio interests would, in 

many cases, shift the burdens and impacts from one city to another or one community to 
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another. Among other things, the City of Cleveland has proposed material changes in the 

allocation between NS and CSX of lines and facilities in Cleveland. This proposal would 

disrupt the competitive balance and operating efficiencies of the Transaction, clog the traffic 

at the heart of the system, and spread that congestion along the arteries leading west to 

Chicago and east to Pittsburgh and New York. The record contains no evidence whatsoever 

to respond to the operating and efficiency concerns raised by Applicants. The proposal 

would also require the constmction of a very large, extremely expensive and environmentally 

questionable railroad "fly-over" in an adjoining city. Berea. While for their part the 

Applicants are endeavoring to reach reasonable accommodations with Cleveland and other 

Northern Ohio communities, the Board should not adopt proposals that would seriously 

undermine the salutary goals of this Transaction.-

K. Conditions Regarding Implementation and Oversight. 

Based on concerns about whether the Transaction will be implemented smoothly and 

safely, several parties ask the Board to impose various conditions before the Transaction can 

be implemented and also post-implementation oversight conditions. These concerns have 

been heightened by service problems that have arisen on the UP/SP system. 

No party in this proceeding has a greater concern or a greater stake than NS and CSX 

in the safe and smooth implementation of the Transaction. That concern is reflected in the 

i^ ' Preserving the benefits of the Transaction dt̂ es not only mean preserving the 
operating plans designed by CSX and NS. It also means preserving the economic benefits of 
Transaction. In this regard, proposals that would require the Applicants to spend 
e\trai)rdinary sums of money that are out of proportion to the adverse impacts that would be 
remedied must also be rejected. Tho:>e are costs that would be imposed not just on CSX and 
.\S but on their railroad systems and all who use them. State of Colorado v. United States. 
271 U.S. 153. 162-63 (1926). 
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extraordinary implementation planning activities both railroads have been performing since 

well before the Application was filed- and in the SIPS, which, as noted. DOT states 

"address and saiisfactoriiv mitigate every safely concern raised in the environmental .-eview 

portion of this proceeding." DOT-5 at 4. It is also reflected in the NITL Settlement, in 

which NS and CSX have made commitments to the shipping community regarding 

implementation that exceed by far anything agreed to in previous cases. These include 

promises to obtain necessary labor implementing agreements and to have in place certain 

management informaiion systems before operation of CRC lines will be divided between NS 

and CSX. They also include an agreement to recommend a ihree-year oversight proceeding 

for the Board to monitor implementation of the Transaction. 

Any requested pre-implementation and oversight conditions that go beyond these 

actions and commitments, however, would be unwarranted and should be denied. As 

explained in the Rebuttal, pre-implementation conditions that would require further 

submissions and Board proceedings before the Transaction could bt .mplemented would not 

contribute positively to its smooth or safe implementation. On the contrary, they would 

seriously harm shippers and Applicants by imposing substantial delays and by reducing 

critically needed operating flexibility. CSX/NS-176 at 719-724. They are also based on a 

view very much at odds with the Board's own recognition, recently stated in the UP/SP 

^ These are described in CSX/NS-176 at 708-712; CSX/NS-177. Vol. 2A at 88-115 
Vol. 2B at 597-629. 
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oversight proceeding, that "government cannot operate private businesses as well as private 

businesses themselves."— 

NS believes that NITL. DOT and many other parties recognize that the circumstances 

of the UP/SP merger and of the current service problems have little bearing on this 

Transaction and do not warrant more by way of govemment-mandaied conditions in this case 

than what NS and CSX have done and agreed to. The Board's recent analysis of the 

circumstances leading to the UP/SP service problems strongly reinforces lhat conclusion. 

After the reviewing the circumstances, the Board stated: 

[T]he evidence does not lead lo the conclusion that approval of the merger was the 
cause of the service problems, and there is no reason lo believe lhat rail mergers, in 
and of themselves, result in systemic service problems.-

L. Other Condition Requests. 

The conditions requested by other parties are fully addressed in the Rebuttal and will 

not be discussed further here. 

- STB Service Order No. 1518. Joint Petition for Service Order, unpublished decision 
served Febmary 17. 1998 at 2. 

i!̂  Id. at 6, 
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