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CONCLUSION 

The Application should be approved in its eiitirety. conditioned only on standard 

employee protective conditions and as provided in the NITL Settlem';nt. A Proposed 

Findings and Order is set forth in Appendix A. 
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APPENDIX A 

APPLICANTS' PROPOSED FINDINGS AND ORDER 

FINDINGS 

In Finance Docket No. 33388. we find: (a) that the acquisition and exercise of control 

of CRR and CRC by CSX and NS. and the resulting joint and common control of CRR. CRC. 

NYC and PRR. through the proposed Transaction is within the scope of 49 U.S.C. sj 11323 

and is consistent with the public interest; (b) that the Tr .̂;) action will not adversely affect the 

adequac) of transportation to the public; (c) that no other railroad in the area involved in the 

Transaction has requested inclusion in the Transaction, and that faik-c to include other 

railroads wil" not adversely affect the public interest; (d) that the Transaction will not result in 

any guarantee or assumption of payment of d'\ idends or any increa.se in fixed charges except 

such as are consistent with the public interest; (e) that interests of employees affected by the 

proposed Transaction do not make such Transaction incons.stent with the public interest, and 

an> adverse effect vvi'l be adequatels addressed by the conditions imposed herein; ( f j that the 

Transaction will not significantly reduce competition in any region or in the national rail 

system; and (g) that the terms ofthe Transaction, including the terms ofthe acquisition of 

CRR stock, are just, fair and reasonable to the stockholders of CRR. CSXC and NSC. We 

further find that the oversight condition imposed in this decision is consistent with the public 

interest. W e further find that any rail emplovees of Applicants or their rail carrier 

subsidiaries attected b\ the control transaction authorized in Finance Docket No. 33388 

should be protected by the conditions required by 49 U.S.C. § 11526 (New York Dock Rv — 

Control -- Brooklyn Eastern Dist. 360 I.C.C. 60. 84-90 (1979)). as to the contrc transaction 

and operating agreements; Sorfolk c<- IVcsiern Rr Co — Truckas:e Rij^hls - BS. 354 I.C.C. 



605. 610-15 (1978). as modified in .Mcndinmo Coa.st R\ Inc - Lease ami Operate. 

360 1 ( .C. 653. 664 (1980). as to trackage rights). 

The foregoing findings specificallv extend to the following elements of the Transaction 

in Finance Docket No. 33388: 

a. The jomt acquisition oi control of CRR and CRC by CSX and NS. as 

contemplated by the Application; 

b. The assignment of certain a sets of CRC (including without limitation 

trackage and other rights) to NYC to be operated as part of CSXT's rail system and 

the assignment of certain assets of CRC (including without limitation trackage ar.d 

other rights) to PRR to be operated as part of NSR's rail system (collectively, the 

"NYCT'RR Assignments"), with NYC and PRR having such right, title, interest in and 

other use of such assets as CRC itself had: 

c. The entry by CSXT into the CSXT Operating Agreement and the operation 

by CSXT ofthe assets held by NYC; the entry by NSR into the . SR Operating 

Agreement and the operation by NSR of the assets held b> PRR; and the entry by 

CS.'̂ .T. NSR and CRC into the Shared Assets -Areas Operating Agreements and the 

operation by CSXT. NSR and CRC thereunder of assets held by CRC. with CSXT and 

NSR respectively acquiring the right to operate and use the .Allocated Assets and the 

Shared Assets, subject to the terms of the Allocated Assets Operating Agreements, the 

Shared Assets Areas Operating .agreements and other .Ancillary .\greements. as fully 

as CRC itself had possessed the right to use them. 

d. The continued control by CSX. NS and CRR of NYC and PRR. suosequent 
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to the tra'isfer of CRC a.ssets to N\'C and PRR. i-nd the common control by CSXC. 

CSXT. NSC. NSR. CRR and CRC of NYC. PRR and the caniers each of them controls; 

e. The acquisition by CS.XT and NSR ofthe trackage rights listed in Items 1..A 

and l.B of Schedule 4 of the Transaction .Agreement, the rights with respect to the 

NEC listed in Item I.C of that Scnedule. and the acquisition by CSXT ofthe rights 

prov ided for by the Monongahela U.sage .Agreement (to the extent not the subject of a 

related application addressed below); 

f The acquisition by CRC from CSXT and NSR. and by CSXT and NSR 

from each ô '̂ r̂, of certain incidental trackage rights over certain line segments, as 

identified in Section 3(c) of each of the ihree Shared Assets Areas Operating 

Agreements; and 

g. The transfer of CRC s Streator Line lo NS; all as provided in the 

Application and the Transaction .Agreement and the Ancillary Agreements refened lo 

th ;rein. 

U e further find that upon consummation of the authorized control and the NVC/PRR 

Assignments, it is consistent with the public interest and necessary for the Applicants to carry-

out the Transaction that NYC and PRR shall have all of such right, title, interest in and other 

use of such assets as CRC itself had, notwithstanding any provision in any lavv, agreement, 

order, document, or otherwise, purporting to limit or prohibit CRC's unilateral transfer or 

assignment of such assets to another pe son or persons, or purporting to affect those rights, 

titles, interests and uses in the case of a change in control 

W e turther find that upon consummation of the authorized control and the CSXT 
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Operating .Agreement, the NSR Operating Agreement and the Shared .Assets .Areas Operating 

Agreements, it is consi.stent with the public interest and necessary for the Applicants lo cany 

out the Tran.saction that CSXT and NSR shall have the right to operate and use the .Allocated 

Assets allocated to each of them and the Shared Assets, including .'hose presently operated b> 

CRC under trackage rights or leases, including but not limited to those listed on Appendix L 

to the Application (subject to the terms of the Allocated Assets Operating .Agreements, the 

Shared .Assets .Areas Operating Agreements and other Ancillary Agreements) as fully as CRC 

itself had possessed the right to use them, notwithstanding any provision in any law. 

agreement, order, document, or oiherwise. purporting to limit or prohibit CRC's unilateral 

assignment of its operating rights to another person or persons, or purporting to affect those 

rights in the case of a change in control. 

Wc further find that with respect to the Allocated Assets and the assets in Shared 

Assets .Areas consisting of assets other than routes (including, without limitation, the CRC 

Existing Transportation Contracts referred to in the Transaction Agreement) it is consistent 

with the public interest and necessary for the Applicants to carry out the Transaction that 

CSXT and NSR shall have the right to use. operate and perfomi and enjoy such assets to the 

same extent as CRC itself could, notw ithstanding .n\ provisions in any law. agreement, order, 

document, or otherwise, purporting to limit or prohibit CRC's assignment of its rights to use. 

operate and perfonn and enjoy such assets to another person or persons, or purporting to 

ai'lccl those rights in the case of a change in control. 

W e further find that the NYC/PRR .Assignments are not within the scope of 49 U.S.C. 

10901. 
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We further find that the provisions (a) for a Conrail Transaction Council in the 

Settlement Agreement, dated December 12. 1997. filed in Finance Docket No. 33388. between 

the National Indu.striai Transportation League and CSX and NS. including the provisions for 

communication and sharing of information among CSX. NS and the Council contemplated 

thereby, and (b) the process for addressing shipper implementation and service concerns under 

lhat Settlement Agreement and under the allocation of Existing Transportation Contracts in 

Part II.C of that Settlement .Agreement, are consistent with the public interest. 

W e further find that to the extent that the ownership interests and control by CSX and 

NS over CRR. CRC. N'i'C or PRR. or any other matter provided fcr in the Trcisaction 

.Agreement or the .Ancillar> Agreements refi'ned to therein, may be deemed to be a pooling or 

division by CSX and NS of traffic or services or any part ot eami igs by CSX. NS or Conrail 

within the scope of 49 U S C. sj 1 1322. such pooling or division v ill be in the interest of 

better serv ice to the public or of economy of operation, or both. u..d will not unreasonably 

restrain competition. 

W e f unher find that discontinuance of the temporarv trackage rights to be granted to 

NSR on the CRC line between Bound Brook. NJ. and Woodboume. PA. (to be assigned to 

N^'C ard operated by CSXT) at the time and on the terms provided for in the Transaction 

.Agreement and the .-\ncillar\ .Agreements refened to therein, is required and permitted by the 

present and future public convenience and necessity and will not have any serious, adverse 

impact on rural and community development. 

In Finance Docket No. 33388 (Sub-No. 1). vve find that the proposed operations over 

the rail line constructed pursuant to the exemption that became effective under our decision 
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.served November 25. 1997. are exempt from prior review and approval pursuant to 49 C.F.R. 

§ 1150.36. 

In Finance Docket No. 33388 (Sub-Nos. 2-7). we find that the proposed operations 

over the rail lines constructed pursuant to exemption granted in our decision served 

November 25. 1997. are exempt from prior review and approval because such review is not 

necessarv to earn, out the transportation policy of 49 U.S.C. § 10101, the transaction is of 

limited scope, and regulation is not necersary to protect shippers from the abuse of market 

power. 

In Finance Docket No. 33388 (Sub-Nos. 8. 9. 11, 13. 15. 16. 17. 19 and 20). we find 

that the proposed eonstmetions and extensions of rail lines, and operations over them, are 

exempt trum prior review and approval pursuant to 49 C.F.R. § 1150.36. 

In Finance Docket No. 33388 (Sub-Nos. 10. 12. 14. 18. 21 and 22). we find that the 

proposed constructions and extensions of rail lines, and operations over them, are exempt 

from prior review and approval because such review is not necessary to cany out the 

transportation policy of 49 U.S.C. $ 10101. the transaction is of limited scope, and regulation 

is not necessarv to protect shippers from the abu.se of market power. 

In Finance Docket No. 33388 (Sub-No. 23). we find that the relocation of NWs 

railroad line at lirie. P.A is exempt from prior review and app'-oval pursuant to 49 C.F.R. 

>̂  1180.:(d)(5). 

In Finance Docket No. 33388 (Sub-No. 24). we find thit the transfer to CRC of NW's 

railroad 'ine between .\IP 319.2 at Tolleston (Gary). IN. and MP 441.8 at Ft. Wayne. IN. is 

exempt from prior review and approval because such review is not necessary to carry out the 
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transportation policy of 4̂ ) I " S C. 10101. the transaction is of limited scope, and regulation 

is not necessary to protect shippers from the abuse of market power. 

In Finance Docket No. 33388 (Sub-No. 25). we find that the acquisition of trackage 

rights by NW is exempt from prior review and approval pursuant to 49 C.F.R. § 1180.2(d)(7). 

In Finance Dockei No. 33388 (Sub-No. 26). we find: (a) that the acquisition and 

exercise o*'control of ^D&RT by CSXC and CSXT and the common control of LD&RT. 

CS.XT and other ra:' camers controlled by CSXT andyor CSXC is vvithin the scope of 

49 U.S.C. vj 1 1323 ani is consistent with the public interest; (b) that the transaction will not 

adversely affect the adequacy of transportation to the public; (c) that no other railroad in the 

area involved in the transaction has 

requested in;.iusion in the transaction, and that failure to include such railroads will not 

ad'.ersely affect the public interest; (d) that the transaction will not result in any guarantc;* or 

assumption of payment of dividends or any increase in fixed charges; (e) that interests of 

employees affected by the proposed transaction do not make such transaction inconsistent with 

the public interest, and any adverse effect will be adequately addressed by the conditions 

imposed herein; (f) that the transaction will not significantly reduce competition in any region 

or in the national rail system; and (g) that th. terms ofthe tran.saction are ju.st. fair and 

reasonable. W e further find that any rai! employees of applicants or their rail canier affiliates 

affected by the control transaction authorized in Finance Docket No. 33388 (SubNo. 26) 

should be protected by the conditions required by 49 U.S.C. vj 11326 (Sew York Dock Ry.. — 

Control - Brooklyn Eastern Dist . 360 I.C.C 60. 84-90 (1979)). 

In Finance Docket No. 33388 (Sub-No. 27). we find that the acquisition of trackage 
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rights by NW is exempt from prior review and approval pursuant to 49 C.F.R. ^ 1180.2(d)(7). 

In Finance Docket No. 33388 (Sub-No. 28). we find that the acquisition of trackage 

rights by CSXT is exempt from prior reviev. and approval pursuant to 49 C.F.R. 

§ 1180.2(d)(7). 

In Finance Docket No. 33388 (Sub-No. 29). we find that the acquisition of trackage 

rights by CSXT is exempt from prior review and approval pursuant to 49 C.F.R. 

§ 1180.2(d)(7). 

In Finance Docket No. 33388 (Sub-No. 30). we find that the acquisition of trackage 

ights by NW is exempt from prior review and approval pursuant to 49 C.F.R. § 1180.2(d)(7). 

In Finance Docket No. 33388 (Sub-No. 31). we find that the acquisition of a 50 

percent interest in .APR by CSX will not result in an acquisition of control within the scope of 

49 U.S.C. § 1 1323. 

In Finance Docket No. 33388 (Sub-No. 32). we find that the acquisition of trackage 

rights by NW is exempt from prior review and approval pursuant to 49 C.F.R. § 1180.2(d)(7). 

In Finance Docket No. 33388 (Sub-No. 33). we find that the acquisition of trackage 

rights by NW is exempt from prior review and approval pursuant to 49 C.F.R. § 1180.2(d)(7). 

In Finance Docket No. 33388 (Sub-No. 34). we find that the acquisition of trackage 

rights by CSXT is exempt from prior review and approval pursuant to 49 C.F.R. 

^ 1180.2(d)(7). 

In Finance Docket No 33388 (Sub-No. 35). we find that the respotisive application 

filed by NYSEG has been withdrawn. 

In Finance Docket No. 33388 (Sub-No. 36). we find that the responsive application 
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filed by EJE. Transtar and l&M is not consistent with the public interest. 

In Finance Docket No. 33388 (Sub-No. 39). we find that the responsive application 

filed by LAI. is not consistent with the public interest. 

In Finance Docket No. 33388 (Sub-No. 59). we find that the responsive application 

filed by WCL is not consistent with the public interest. 

In Finance Docket No. 33388 (Sub-No. 61), we find that the responsive application 

filed by B&LE is not consistent with the public interest. 

In Finance Docket No. 33388 (Sub-No. 62). we find that the responsive application 

filed by IC is not consistent with the public interest. 

In Finance Docket No. 33^X8 (Sub-No. 63). we find that the responsive application 

filed by RJCW is not consistent with the public interest. 

In Fi nancf' Docket No. 33388 (Sub-No. 69). we find that the responsive application 

filed by the State of New \'ork ei gi. is not consistent with the public interest. 

In Finance Docket No. 33388 (Sub-No. 75). we find that the responsive application 

filed 'oy NECR is not consistent with the public interest. 

In Finance Docket No. 33388 (Sub-No. 76). we find that the responsive application 

filed by ISRR is not consistent with the pub. . interest. 

In Finance Docket No. 33r-88 (Sub-No. 77). we find that the responsive application 

filed by lORY is not consistent with the public interest. 

In Finance Docket No 33388 (Sub-No. 78). we find that the responsive application 

filed by .A A is not consistent with the public interest. 

r-9 



In Finance Docket No. 33388 (Sub-No. 80). we find that the responsive application 

filed by W&LE is not consistent with the public interest 

In Finance Docket No. 33388 (Sub-No. 81). we find that the responsive application 

filed by CN and GTW is not consistent with the public interest. 

In Finance Docket No. 33388 (Sub-No. 83). we find that the notice of exemption filed 

bv GTW is moot. 

In Dockets AB-55 (Sub-No. 55IX) and AB-167 (Sub-No. 1181X). we find that the 

abandonment by CSXT and CRC of railroad lines known as the Danville Secondary Track 

between MP 93.00-1-/- at Paris, IL. and MP 122.00-*-/- at Danville, IL. is exempt from prior 

review and approval pursuant to 49 C.F.R. vj 1152. subpart F. 

In Docket AB-290 (Sub-No. I94X), we find that the discontinuance by NSR of 

railroad lines between MP SK-2.5 near South Bend. IN. and MP SK-24.0 near Dillon 

Junction. IN. is exempt from prior review and approval pursuant to 49 C.F.R. § 1152. subpart 

F. 

In Docket AB-290 (Sub-No. 196X). we find that the abandonment by NSR of railroad 

lines between MP rM-5.0 in Toledo. OH. and MP TM-12.5 near Maumee. OH. is exempt 

from prior review and approval because such review is not necessary to carry out the 

transportation policy of 49 U.S.C. vj 10101 and the fransaction is of limited scope. 

in Docket AB-290 (Sub-No. 197.X). we find that the discontinuance by NSR of the 

Toledo Pivot Bridge between MP CS-2.8 and MP CS-3.0 near Toledo. OH. is exempt from 

prior review and approval pursuant to 49 C.F.R. vj 1152. subpart F. 
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W e find on the basis of the fina! Environmental Impact Statement issued in this 

proceeding that this action will not result in any significant adverse environmental impacts on 

a liystemvvide basis and that its approval will result in environmen:al benefits, including the 

conservation of energy resources, on a systemwide basis. 

We find that changes in traffic levels resulting from this action will cause beneficial 

environmental effects in some local areas and will cause adverse environmental effects in 

other local areas, depending on whether traffic levels are decreasing or increasing. We find 

that the adverse local environmental effects do not outweigh the beneficial transportation and 

system-wide and local environmental effects of the Transaction. 

W e find that to the extent that there are significant adverse local environmental 

impacts resulting from the proposed Transaction, mitigation of these impacts is wanar^ied only 

where the costs and burdens of that mitigation would not impair the implementation of the 

Transaction or significantlv reduce the operational efficiencies and other public interest 

benefits justifying our approv al of the Transaction. 

W e further fin'' 'hat the conditions set forth in Appendix with respect to 

environmental mitigation are consistent with the public interest and that no other conditions 

relating to environmental 

impacts or environmental mitigation are necessary to make the transactions authorized in this 

proceeding or the embraced proceedings consistent with the public interest or with the 

National Fn\ ironmental Policy .Act. 

W e find that the proposed construction projects and abandonments, as conditioned in 

this decision, vvill not significant!) afYect the quality ofthe human environment or the 
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conservation of energy resources. 

We further find that all other conditions requested by any party to this proceeding 

and'or embraced proceedings but not specifically approved in this decision are not in the 

public interest or not nc«.essary in the public interest and should not be imposed. 
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ORDER 

It is ordered: 

1. In Finance Docket No. 33388. the Application filed by CSXC. CSXT. NSC. 

NSR. CRR and CRC is approv ed. The Board expressly reserves jurisdiction over the Finance 

Docket No. 33388 proceeding and all embraced proceedings in order to implement the 

oversight condition imposed in the Board's decision and. i f necessary , to impose further 

conditions or to take such other action as mav be wananted. 

2. If the .Applicants consummate the approved Transaction, they shall confirm in 

WTiting to the Board, w ithin 15 days after consummation, the date of consummation; such 

notice shall be given both as to (a) the assumption of control over CRR and CRC by CSXC. 

CSXT, NSC and NSR. and (b) as to the "Closing Date" provided for in the Transaction 

.Agreement contained in the .Application. Where appropriate. Applicants shall submit to the 

Board three copies of the joumal entries recording consummation of the Transaction. 

3. .All notices to the Board as a result of any authorization shall refer to this 

decision by date and docket number. 

4. No change or modification shall be made in the terms and conditions approved 

in the authorized .Application without the pnor approval of the Board. 

5. The approval granted hereby expressly mcludes. without limitation, the 

following elements of the Transaction as defined in the Transaction Agreement (and the 

.Ancillary .Agreements therein refened to) and the .Application: 

a. The joint acquisition of control of CRR and CRC by CSX and NS; 

b. The NYC PRR Assignments; 



c. The entry by CSXT into the CSXT Operating .Agreement and the operation 

by CSXT of the assets held by NYC; the entry b- NSR into the NSR Operating 

Agreement and the operation by NSR of the assets held by PRR; and the entrv by 

CSXT. NSR and CRC into the Shared Assets Areas Operating Agreements and the 

operation by CSXT. NSR and CRC thereunder of assets held by CRC; 

d. The continued control by CSX, NS and CRR of NYC and PRR subsequent 

to the transfer of CRC assets to NYC and PRR, and the common control by CSXC. 

CSXT. NSC. NSR. CRR and CRC of NYC. PRR and the caniers each of them 

controls; 

e. The acquisition by CS.XT and NSR of the trackage rights listed in Items 

l.A and l.B of Schedule 4 of the Transaction Agreement, the rights with respect to the 

NEC listed in Item I .C of that Schedule, and the acquisition by CSXT of the rights 

provided for by the Monongahela Usage Agreement (to the extent not the subjeci of a 

related application addressed below); 

f The acquisition by CRC from CSXT and NSR. and by CSXT and NSR 

from each other, of certain incidental trackage rights over certain line segments, as 

identified in Section 3(c) of each ofthe three Shared Assets Areas Operating 

Agreements; and 

g. The transfer of CRC's Streator Line to NS; 

all as provided for in the .Application and in the Transaction Agreement and the Ancillary-

Agreements refened to therein. 

6. The NYC PRR Assignments are not vvithin the scope of 49 U.S.C. § 10901. 
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7. Upon the consummation ofthe authorized control and the NYC PRR 

Assignments. NYC and PRR shall have such right, title, interest in and other use of such 

assets as CRC itself had. notwithstanding any provision in any law. agreement, order, 

document or otherwise, purporting to limit or prohibit CRC's unilateral assignment of its 

assets to another person or persons, or purporting to affect those rights, titles, interests and 

uses in the case of a change of control. 

g. Pursuant to 49 U.S.C. § 11321, CSXT and NSR may conduct operations over 

the routes of Conrail as provided for in the Application, including those presently operated 

by CRC under trackage rights or leases, including but not limited to those listed on Appendix 

L to the .Application, as fully and to the same extent as CRC itself could, notwithstanding 

any provision in any law. agreement, order, document or otherwise, purporting to limit or 

prohibit CRC's unilateral assignment of its operating rights lo another person or persons, or 

purporting to affect those rights in the case of a change in control. 

9. Pursuant to 49 U.S.C. § 11321. CSXT and NSR may use. operate and perform 

and enjov. as provided for in the Application, the Allocated Assets and the assets in Shared 

Assets Areas consisting of assets other than routes (including, w ithout limitation, the Existing 

Transportation Contracts of CRC) to the same extent as CRC itself could, notwithstanding 

any provisions in anv law, agreement, order, document, or otherwise, purporting to limit or 

prohibit CRC's assignment of its rights to use. operate and perform and enjoy such assets to 

another person or persons, or purporting to affect those rights in the case of a change in 

control. 

10. Pursuant to 49 U.S.C. 11321 and 11322. to the extent that the ownership 
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interests and control by CSX and NS over CRR. CRC. NYC or PRR. or any other matter 

provided for in the Transaction Agreement or the Ancillary Agreements refened to therein 

and attached theret j , mav be deemed to be a pooling or division by CSX and NS of traffic or 

serv ices or any part of eamings by CSX, NS or Conrail within the scope of 49 U.S.C. 

vj 1 1322, such pooling or division is approved. 

11. Discontinuance of the temporary trackage rights to be granted to NSR on the 

CRC line between Bound Brook. NJ. and Woodboume. PA. (to be assigned to NYC and 

operated by CSXT) at the time and on the terms provided for in the Transaction Agreement 

is approved. 

12. The terms of the acquisitions of CRR stock by CSXC. Tender Sub. NSC and 

AAC are fair and reasonable to the st-'ckholders of CRR. CSXC and NSC. 

13. The provisions for a Conrail Transaction Council in the Settlement Agreement, 

dated December 12. 1997. filed in Finance Docket No. 33388, between the National 

Industrial Transportation League and CSX and NS; the communication and sharing of 

information among CS.X. NS and the Council contemplated by that Agreement; and the 

process for addressing shipper implementation and service concems under that Agreement 

and under the allocation of CRC Existing Transportation Contracts in Part 11.C of that 

.Agreement, are each consistent with the public interest and are approved. 

14. In Finance Docket No. 33388 (Sub-No. 1). CSXT is authorized to operate over 

the rail line constructed pursuant to the exemption allowed to become effective under our 

decision served November 25. 1997. 

15. In Finance Docket No. 33388 (Sub-Nos. 2-7). applicants are authorized to 
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1 operate over their respective rail lines constmcted pursuant to the exemption granted in our 

^ decision served November 25. 1997. 

16. In Finance Docket No. 33388 (Sub-Nos. 8. 9. 11, 13. 15. 16. 17. 19 and 20). 

g the notices of exemption are accepted 

In Finance Docket No. 33388 (Sub-Nos. 10. 12. 14, 18, 21 a:id 22), the 

petitions for exemption are granted. 

1 18. In Finance Docket No. 33388 (Sub-No. 23). the notice of exemption is 

• accepted. 

19. In Finance Docket No. 33388 (Sub-No. 24), the petition for exemption is 

• granted. 

• 20. In Finance Docket No. 33388 (Sub-No. 25), the notice of exemption is 

accepted. 

• 21. In Finance Docket No. 33388 (Sub-No. 26), the application is approved. 

1 '̂ In Finance Docket No. 33388 (Sub-No. 27), the notice of exemption is 

_ accepted. 

• 23. In Finance Docket No. 33388 (Sub-No. 28), the notice of exemption is 

• accepted. 

« 24. In Finance Docket No. 33388 (Sub-No. 29). the notice of exemption is 

accepted 

1 25. In Finance Docket No. 33388 (Sub-No. 30). the notice of exemption is 

• accepted. 

26. In Finance Docket No. 33388 (Sub-No. 31). the petition for exemption is 

! 
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dismissed. 

27. In Finance Docket No. 33388 (Sub-No. 32). t.he notice of exemption is 

accepted. 

28. In Finance Docket No. 33388 (Sub-No. 33). the notice of exemption is 

accepted. 

29. In Finance Docket No. 33388 (Sub-No. 34). the notice of exemption is 

accepted. 

30. In Finance Docket No. 33388 (Sub-No. 35). the responsive application filed by 

NYSEG is dismissed. 

31. In Finance Docket No. 33388 (Sub-No. 36). the responsive application filed by 

EJE. Transtar and l&M is denied. 

32. In Finance Docket No. 33388 (Sub-No. 39). the responsive application filed by 

LAL is denied. 

33. In Finance Docket No. 33388 (Sub-No. 59). the responsive application filed by 

WCL is denied. 

34. In Finance Docket No. 33388 (Sub-No. 61). the responsive application filed by 

BLE is denied. 

35. In Finance Docket No. 33388 (Sub-No. 62). the responsive application filed by 

IC is denied. 

36. In Finance Docket No. 33388 (Sub-No. 63). the responsive application filed by 

RJCW is denied. 

37. In Finance Docket No. 33388 (Sub-No. 69). the responsive application filed by 

0-6 



the State of New York, et a[.. is denied. 

38. In Finance Docket No. 33388 (Sub-No. 75). the responsive application fiied by 

NECR is denied. 

39. In Finance Docket No. 33388 (Sub-No. 76). the responsive application filed by 

ISRR is denied. 

40. In Finance Docket No. 33388 (Sub-No. 77). the responsive application filed by 

lORY is denied. 

41. In Finance Docket No. 33388 (Sub-No. 78). the responsive application filed by 

AA is denied. 

42. In Finance Docket No. 33388 (Sub-No. 80). the responsive applicatici filed by 

W&LE IS denied. 

43. In Finance Docket No. 33388 (Sub-No. 81). the responsive application filed by 

CN and GTW is denied 

44. In Finance Docket No. 33388 (Sub-No. 83). the notice of exemption filed by 

GTW is dismissed. 

45. In Dockets AB-55 (Sub-No. 55IX) and AB-167 (Sub-No. 1181X). the notice 

of e.xemption is accepted. 

46. In Docket AB-290 (Sub-No. 194X). the notice of exemption is accepted. 

47. In Docket .AB-290 (Sub-No. 196X). the petition for exemption is granted. 

48. In Docket .AB-290 (Sub .\o. I97X). the notice of exemption is accepted. 

49. The authority granted in Finance Docket '̂ 'o. 33388 for (a) the acquisition and 

exercise bv CS.X and NS of control, joint control and common control of CRR. CRC. PRR 

0-7 



and NYC; (b) the NYC PRR .As.Mgnments; (c) the entry into and performance of operating 

agreements for Allocated Assets and Shared Assets; and (d) transfer of the Streator Line to 

NS are subject to the labor protective conditions set out in .Vi-u York Dock Rv -Control — 

Brooklyn Eastern Dist. 360 I.C.C. 60. 84-90 (1979). 

50. The trackage rights approved in Finance Docket No. 3338S are subject to the 

labor protective conditions set out in Sorfolk iU H'esterr. Ry Co — Trackaue Rights — BS. 

354 I.C.C. 605. 610-15 (1978). as modified in .Mendocino Coast Ry. Inc - Lease ami 

Operate. 360 I.C.C. 653. 664 (1980). 

51. The relocation of'N&W's Erie. PA. line exempted in Finance Docket 

No. 33388 (Sub-No. 23) is subject to the labor protective conditions set out in Oregon Short 

Line R Co - .{handonmenl - Ooshen. 360 I.C.C. 91, 98-103 (1979). 

52. The line transfer exempted in Finance Docket No. 33388 (Sub-No. 24) is 

subject to the labor protective conditions set out in Sew York Dock Ry — Control — 

Brooklyn Eastern Dist.. 360 I.C.C. 60. 84-90 (1979). 

53. The trackage rights exempted in Finance Docket Nos. 33388 (Sub-Nos. 25. 

27-30 and 32-34) are subject to the labor protective conditions set out in Norfolk & Western 

Ry Co Truckage Riahis - BS. 354 I.C.C. 605. 610-15 (1978). as modified in Mendocino 

Coast RV Inc -Lease ami Operate. 360 I.C.C. 653. 664 (1980). 

54. The control of LD&K I approved in Finance Docket No. 33388 (Sub-No. 26) 

is subject to the labor protective conditions .set out in .\'ew York Dock Ry — Control — 

Brooklyn Ea.uern Dist.. 360 I.C.C. 60. 84-90 (1979). 
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55. The discontinuance and abandonments authorized in Finance Docket 

No. 33388 and Dockets AB-167 (Sub-No. 1181-X). AB-55 (Sub-No. 551X) and AB-290 

(Sub-Nos. 194X and I96X-197X) are subject to the labor protective conditions set out in 

Oreson Short Line R Co - .Ahamhnment -Goshen. 360 I.C.C. 91. 98-103 (1979). 

56. Approval of the transactions authorized in the Finance Docket No. 33388 

proceeding and/or in the various embraced proceedings are subject to the environmental 

mitigation conditions set forth in .Appendix hereto. 

57. All conditions that were requested by any party to this proceeding and,'or 

embraced proceedings but that have not been specifically approved in this decision are 

denied. 

58. This decision shall be effective thirty days from the date of service. 
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copy of t h e r e s p o n s i v e a p p l i c a t i o n r e b u t t a l v e r i f i e d 

statemr.nt, i f t h a t h e l p s . I w i l l be r e f e r r i n g t o 

c e r t a i n l i n e s i n t h a t . I f you want t h a t , or you can 

r e f e r t o t h e one you have t h e r e . 

On page 6 of your r e b u t t a l v e r i f i e d 

s t a t e m e n t , a t the s t a r t of t h e f i r s t f u l l p a r a g r aph, 

and I w i l ] read t h i s . I t says, "Mr. Meador c o r r e c t l y 

s t a t e s t h a t AA has access t o t h e Ford Motor Company 

f a c i l i t y a t M i l a n v i a an NSR s w i t c h . " 

Have I read t h a t c o r r e c t l y ? 

A I t i s M i l a n , the p r o n u n c i a t i o n . 

Q I was t a l k i n g t o somebody y e s t e r d a y and 

th e y gave me t h r e e d i f f e r e n t p r o n u n c i a t i o n s f o r 

t h a t . AA t h e r e r e f e r s t o Ann Arbor and NSR r e f e r s t o 

N o r f o l k S o uthern R a i l r o a d ? 

A Yes . 

Q I t goes on " i n o r d e r t o d i v e r t AA's M i l a n 

t r a f f i c p o s t - t r a n s a c t i o n , NSR can u n i l a t e r a l l y 

i n c r e a s e t he s w i t c h charge t o AA and render AA's 

p a r t i c i p a t i o n i n t h i s t r a f f i c uneconomical or 

o t h e r w i s e o p e r a t i o n a l l y impede AA's c o n t i n u e d 

p a r t i c i p a t i o n . " Did I read t h a t c o r r e c t l y ? 
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A Yes . 

Q Can N o r f o l k S o u t h e r n now p r e - t r a n s a c t i o n 

u n i l a t e r a l l y i n c r e a s e t he s w i t c h charge t o AA, t h a t 

s w i t c h charge b e i n g r e f e r r e d t o? 

A Yes, th e y c.m do t h a t t o d a y . 

Q F u r t h e r down t h e r e you say, i f I can 

c o n t i n u e r e a d i n g , " r e c o g n i z i n g t h a t NSR w i l l no 

l o n g e r need AA's s e r v i c e s post - t r a n s a c t i o n , 

Mr. W i l l i a m s contends t h a t AA can e l e c t t o j o i n t l y 

b i d f o r the M i l a n t r a f f i c n o v i n g t o Chicago w i t h CSXT 

or CN." 

Have I read t h a t c o r r e c t l y ? 

A Read i t once more. 

Q •"Recognizing t h a t NSR w i l l no l o n g e r need 

AA's s e r v i c e s p o s t - t r a n s a c t i o n , Mr. W i l l i a m s contends 

t h a t AA can e l e c t t o j o i n t l y b i d f o r the M i l a n 

t r a f f i c moving t o Chicago w i t h CSXT or CN"? 

A That's c o r r e c t . 

Q That's r e f e r r i n g t o a p o s t - t r a n s a c t i o n 

s c e n a r i o ? 

A R i g h t . 

Q I s t h a t a l s o t r u e today? 
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Nationwide Coverage 
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A Yes. 

Q Does AA now j o i n t l y b i d f o r M i l a n t r a f f i c 

moving t o Chicago w i t h e i t h e r CSX or CN? 

A We b i d on t r a f f i c t h a t i s moving C o n r a i l 

t o d a y . C o n r a i l has s p e c i a l s e r v i c e f o r t h e t r a f f i c 

g o i n g t o Twin C i t i e s . I t moves i n t o E l k h a r t where i t 

i s m a r r i a g e d up w i t h o t h e r t r a f f i c f r o m M i c h i g a n and 

Ohio, and i t goes on a u n i t t r a i n out of E l k h a r t 

s t r a i g h t t o d e s t i n a t i o n v i a t h e CP. 

Q I u n d e r s t a n d t h a t . Has AA j o i n t l y b i d f o r 

the M i l a n t r a f f i c moving t o Chicago w i t h e i t h e r CSX 

or CN b e f o r e today? 

A No. I t i s C o n r a i l moved t o d a y . 

0 On page 9 of your r e b u t t a l v e r i f i e d 

s t a t e m e n t , i n the l a s t p a r a g raph, I u n d e r s t a n d t h a t 

t o read "Mr. Meador c l a i m s t h a t the CSXT r o u t e from 

Toledo t o Chicago i s o n l y about 15 m i l e s l o n g e r than 

the CRC r o u t e NSR i s a c q u i r i n g . " 

I s t h a t how your r e b u t t a l v e r i f i e d 

s t a t e m e n t reads a t t h a t p o i n t ? 

A Yes . 

0 Do you know i f t h a t ' s a t r u e s t a t e m e n t . 
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I 
? 

1 t h a t t h e CSX r o u t e from Toledo t o Chicago i s o n l y 

- 2 1 about 15 m i l e s l o n g e r t h a n the CRC r o u t e NSR i s • 3 1 a c q u i r i n g ? 

1 4 A I'm not sure i t i s 15 m i l e s . I t i s 

5 
j 

p r o b a b l y somewheres between 15 and 25 m i l e s , I would | 

1 6 agree t o t h a t . : 

1 7 
1 

Q Does that include the move from Toledo < 

8 s o u t h t o D e s c h l e r , G a l a t e a or F o s t o r i a t h a t you r e f e r 

1 9 t o i n t h e next l i n e ? 

1 10 A Yes . • 1 1 Q On page 10 of t h e r e b u t t a l v e r i f i e d 1 
1 

1 12 s t a t e m e n t , t h e r e i s a st a t e m e n t t h a t reads, i f I can 

13 f i n d i t here -- I'm s o r r y . I have t o --• 14 I'm r e a d i n g from a p p r o x i m a t e l y t h e middle 

1 15 of t he c a r r y o v e r p a r a g r a p h , the sentence s t a t e s "from 

16 t h e W a l b r i d g e Yard, CSXT would need t o h a u l t h e 

1 17 t r a f f i c t o W i l l a r d , Ohio, which w i l l be CSX's new 

1 18 au t o hub f o r ea s t - w e s t t r a f f i c , :ind from W i l l a r d on 

19 t o Chicago." I s t h a t how t h a t sentence reads? 

1 20 A Yes. 

21 Q I'm g o i n g t o focus i n on the phrase "which 

22 w i l l be CSX's new a u t o hub f o r east-west t r a f f i c , ' ' • ACE-FEDERAL REPORTERS, INC. 

1 Nationwide Coverage 
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New York, Massachusetts and New J e r s e y , (2) 

C i n c i n n a t i , s e r v i n g the s o u t h e a s t e r n U n i t e d S t a t e s , 

and ( j ) Chicago (Gibson Y a r d ) , s e r v i n g t h e ramps west 

of Chicago on BNSF, UP and CPRS. The d e d i c a t e d hubs 

w i l l be used t o g a t h e r m u l t i - l e v e l t r a f f i c from 

o r i g i n assembly p l a n t s and t o b u i l d t r a i n s on 

m u l t i l e v e l b l o c k s t h a t w i l l move d i r e c t l y t o 

d e s t i n a t i o n a u t o ramps w i t h o u t f u r t h e r 

c l a s s i f i c a t i o n . " 

I s t h i s c o n s i s t e n t w i t h t h e s t a t e m e n t i n 

your r e b u t t a l v e r i f i e d s tatement t h a t t h e CSX new 

auto hub t r a f f i c f o r -- auto hub f o r e a s t - w e s t 

t r a f f i c would be l o c a t e d a t W i l l a r d , Ohio? 

A I t doesn't mention i t i n t h i s document, but 

I do know t h a t t h e y are b u i l d i n g a new f a c i l i t y i n 

W i l l a r d . They are spending a l o t of money t h e r e . I 

have heard $5C m i l l i o n t o b u i l d t h i s y a r d t o c l a s s i f y 

t r a f f i c . I t doesn't s t a t e t h a t i n her e . But i t i s 

my u n d e r s t a n d i n g t h a t ' s what they are d o i n g a t 

W i l l a r d . 

Q Okay. That's f i n e . The f i n a l s u b j e c t , on 

page 7 of your r e b u t t a l v e r i f i e d s t a t e m e n t , i n the 
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t h i r d f u l l parag'^aph, t h e r e i s a l i n e t h a t reads 

" s i n c e my p r i o r s t atement was p r e p a r e d and s h o r t l y 

b e f o r e t h e A p p l i c a n t s f i l e d t h e i r r e b u t t a l , AA was 

s u c c e s s f u l i n n e g o r i a . i n g a m u l t i - y e a r agreement w i t h 

C h r y s l e r C o r p o r a t i o n t o p e r f o r m s w i t c h i n g s e r v i c e s a t 

t h e i r new f a c i l i t y i n Toledo." D i d I a c c u r a t e l y read 

t h a t sentence? 

A Yes . 
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Before the 

SURFACE TRANSPORTATION BOARD 

JDF-2 

m^^^ 
F i n a n c e D o c k e t No. 333fi8 • 

CS> CORPORATION AND CSX TRANSPORTATION, I N C . , NORFOLK S O ^ f e E S j f ^ 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY-CONTROL AND 

OPERATING LEASES/AGREEMENTS-CONRAIL I N C . AND CONSOLIDATED RAIL 
CORPORATION 

Fee 2 31998 

Pan at 
Pubtic Aaou44 

BRIEF 

GORDON P. MacDOUGALL 
1025 Connecticut Ave., N.W. 
Washington DC 20036 

Attorney f o r John D. Fitzgerald 

Due Date: February 23, 1998 



Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33 3 88 

CSX CORPORATION AND CSX TRANSPORTATI Ol', INC. , NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY-CONTROL AND 
OPERATING LEASES/AGREEMENTS-CONRAIL INC. AND CONSOLIDATED RAIL 

CORPORATION 

BRIEF 

This b r i e f i n opposition to the proposed transactions i s sub­

mitted by John D. Fi t z g e r a l d , on behalf of United Transportation 
1/ 

Union-General Committee of Adjustment (GO 386). 

Protestant f i l e d a Notice of I n t e n t to Pa r t i c i p a t e on August 

7, 1997, which was followed with a v e r i f i e d statement, f i l e d on 

October 21, 1997. The involved UTU-GCA (GO-386) u n i t i s comprised 

of persons employed by Burlington Northern and Santa Fe Railway 

Com-pany (BNSF). Experience with the recent BN-ATSF and UP-SP 

un i f i c a t i o n s i s unsatisfactory. The r a i l r o a d s i t u a t i o n i n the Western 

D i s t r i c t i s a disaster. (VS Fitz g e r a l d , 2 ) . The CSX-NS takeover of 

Conrail i s viewed as creating a d d i t i o n a l problems at the t e r r i t o r i a l 

gateways. The problems i n the Western D i s t r i c t w i l l become worre. 

(VS Fitzgerald, 2-3) . 

In response to protestant's request th a t the l^'teresc of BNSF 

employees be considered i n determining whether the proposed trans­

actions are in the public i n t e r e s t , applicants i n t h e i r r e b u t t a l 

assert that the Board dioess not consider the impact of a transaction 

1/ General Chairman of UTU-GCA(GO 386), wit h o f f i c e s at 400 East 
~ Evergreen Blvd., Vancouver, WA 98660. 

- 1 -



upon employees of c a r r i e r s who are not applicants. (CSX/NS-176, 576 

n.4) . 

Applicants e r r . The impact upon BNSF employees i s to be con­

sidered. Missouri-Kansas-Texas R. Co. v. United States, 632 F.2d 

392, 410-13 (5th Cir. 1980). Applicant's c i t a t i o n i s taken out of 

context, and i s incorrect. 

CONCLUSION 

The ap p l i c a t i o n should be denied. 

Respectfully submitted, 

GOliDON P. MacDOUGALL 
1025 Connecticut Ave., N.W. 
Washington, DC 20036 

February 23, 199 8 Attorney f o r John D. Fit z g e r a l d 

C e r t i f i c a t e of Service 

I hereby c e r t i f y I have served a copy of the foregoing upon 

a l l p a r t i e s designated on the Board's service l i s t by f i r s t class 

mail postage-prepaid. 

Washington DC Gdidon P. MacDotgall 

- 2 -
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Fi'iance Docket No. 3.̂ 8̂8 

CSX CORPORATION AND CSX TRANSPORTATION INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY - CONTROL 

AND OPERATING LEASES/AGREEMENTS - CONRAIL INC. AND CONSOLIDATED 
RAIL CORPOR.ATION -- TRANSFER OF RAiLROAD LINE BY NORFOLK SOUTHERN 

RAILWAY COMPANY TO CSX TRANSPORTATION. INC. 

BRIEF OF 
CANADIAN NATIONAL RAILWAY COMPANY 

Jean Pierre Ouellet 
Chief Legal Officer and Corporate 
Secretary 
Canadian National Railway Company 

lie La Gauchetiere Street West 
16th Floor 
Montreal. Quebec H.̂ B 2M9 
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2 
addresses certain issues relating to the proposed acquisition of Conrail by CSX and NS. 

' E.xcept where the conte.xt indicates otherwise. CN as used herein will embrace CN's 
wholly-owned subsidiary GTC. and GTC's wholly-owned subsidiary GTW. 
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Southern Railway Company, and "Conrail" will embrace both Coinaii Inc. and Consolidated 
Rail Corporation. .Applicants" and "Primary Applicants" will embrace CSX. NS and Conrail. 



I . INTROniirTION^ 

A. CN's Role in the North Ameritan Rail Freight Market 

Canadian National is Canada's largest railroad a-id North America's sixth biggest. CN 

operates a transcontinental system, and is the only railroad in either Canada or the United 

States to do so. CN's business base produced revenues of more than $4 billion (CDN) in 

1996. almost $2 billion of it from operations in the eastern part of North America. 

In the United States. CN owns the Detroit-based Grand Trunk Corporation, a 1,000 

mile network that is operated on a fully integrated basis with CN. GTC employs 2.000 

people, generates revenues approachini $400 million (US) annually, and has a presence in 

lUmois. Indiana. Michigan. .Minnesota. Ohio, and Wisconsin. 

Beginning in 1993. CN embarked on a three-year transformation, with a view to 

moving ownership of the company from the government to the private sector. This led. in 

1995. to the most successful public share offering in Canadian history. Today. CN is 100 

percent investor-owned. 

In the geographical area most directly affected by 'he proposed breakup of Conrail, 

CN is the only railroad generating a significant volume of traffic between Canada and the 

U.S.. the world's largest trading partners. Canada-U.S. trade represents one-third of CN's 

business, and is its fastest growing segment at ten percent a year. 

By separate notice filed today (CN-14), C.N is withdrawing its Responsive Application, 
filed in Finance Docket No. 33388 (Sub-No. 81). and related Verified Notice of Exemption, 
fiied in Finance Docket No. 3338S (Sub-No. S3). However. CN relies here on those portions 
of the Verified Statement of Gerald K. Davies. filed October 21. 1997 in Sub-No. 81, that 
describe CN's role in the North .American freight market and its negotia -ons with CSX and 
NS. 



As a result of a number of factors, including favorable exchange rates and liberalized 

trade regulations, the past decade has seen a dramatic increase in the flow . -̂  trade between 

Canada and the United States. Since the signing of the 1989 Canada-U.S. Free Trade 

Agreement, the value of goods traded between these two countries has increased by $88 

billion (U.S. funds), or 57 percent (1994 over 1988). 

This trend has had a positive impact on CN. In 1988. transborder (Canada to U.S. and 

U.S. to Canada) traffic represented 24 _̂ercent of CN's total revenues, but by 1995 cross-

border movements had increa.sed to 31 percent of CN's revenue base. 

CN believes that this trend will continue. .Many of CN's major customers now view 

North America as a single economic entity, and select plant location ba.sed on proximity to 

raw materials and lowest cost of prtxluction. without regard to national boundaries. This 

fundamental shift will cause transborder trade flows to increase over time, a.id CN will 

contii:je to plav a prominent role in moving such traffic. 

B. ( N-fs Particioiition In This Case, and Its Settlement .Vith CSX 

When the proposed merger of CSX and Conrail was announced in October 1996, CN 

had concerns about the impact of that transaction on its ability to compete in the future for 

traffic moving betv\een the United States and Canada, particularly via the Montreal and 

Buffalo gateways. Those concerns continued when CSX and NS agreed in April 1997 to 

undertake a joint purch;'se of Conrail. 

On .August 22. 1997. CN an.iounced a settlement agreement between CN and CSX 

witn respect to the CSX acquisition of its share ot Conrail assets. On October 23. 1997. CN 

and CS.X executed a more definitive agreement setting forth the terms of their settlement. As 



a result ol this settlement. CN supports the proposed acquisition of Conrail assets by CSX. 

CN is confldent that its settlement with CSX will preserve CN's ability to participate in the 

continued expansion of Canada-U.S. trade. 

Tiie CN-CSX settlement is a private agreement that does not require the approval of 

the Board, and therefore has not been submitted to the Board in this proceeding.'* In essence, 

however, the settlement embodies a joint-marketing, access and trackage rights agreement that 

directly responds to the need for balanced rail competition fcr Canada-U.S. trafflc. The 

settlement also includes provisions that will improve transit times for CSX intermodal traffic 

in Chicago, ''he key elements of the settlement are: 

• A mechanism permitting CN and CSX to quote through rates for the entire 
movement of new business between certain points on each cdr'̂ '̂ .i'?. system, 
which will provide customers n.ore responsive pricing. 

• New arrangements at Buffalo, NY. which will enable CN and CSX to better 
compete for new business in the region. 

• Operating arrangements in Chicago that will cut transit times for CSX 
intermodal trains by allowing them to operate over segmerts of CN track. 

The CN-CSX settlement dia r.ot resolve all is.sues of concern to CN with respect to the 

breakup of Conrail. and it specifically left CN free to seek certain limited trackage rights to 

serve Detroit Edison's Trenton Channel Power Plant at Trenton, MI. On October 21, 1997, 

CN filed (CN-l3) a Responsive Application seeking such trackage rights in Finance Docket 

No. 33388 (Sub-No. 81). and also flled a related Verified Notice of Exemption in Finance 

Docket No. 33388 (Sub-No. 83) for authority to construct and operate a short connecting 

CS.X. in response to discovery requests by certain parties, did produce a Higi y 
Confidential version of the CN-CSX settlement agreement. 



track needed to implement the proposed trackage rights. Detroit Edison, the affected shipper, 

filed a statement in support of CN's Responsive Application. Today, at the request of Detroit 

Edistm. CN is filing a Notice (CN-14) withdrawing its request for such trackage rights and 

construction authority. 

CN now supports the Primary Application in this case, and seeks no relief from the 

Board as a condition to us approval of the proposed acquisition o ' Conrail by CSX and NS. 

However, as discussed below. CN does ask that it receive equitable treatment in the event the 

Board sliould decide to grant certain conditions requested by other parties. 

IL IN THE EVENT THAT THE BOARD DECIDES TO IMPOSE ANY CONDITIONS 
RELATING TO THE BUFFALO/NIAGARA FALLS AREA, THE AGENCY 
SHOULD ENSURE THAT CN IS TREATED NO LESS FAVORABLY THAN 
OTHER CARRIERS SERVING THIS AREA 

CN takes no position with r-spect to the conditions sought by various parties in this 

case. The parties who seek conditions have had a fair opportunity to present evidence and 

argument in support of their requests. The Primary Applicants, in turn, have had a fair 

opportunity to present responsive evidence and argument. The task now facing the Board is 

to apply the governing legal standards to the extensive record that has been developed, and to 

determine which conditions, if any. shouM be impo.sed on the CSX/NS acquisition of Conrail. 

C.N is confident that the Board, in carrying out this task, will give careful consideration to the 

views and interests of parties both seeking and opposing conditions. 

.As a preliminary matter. CN assumes that the Board will apply its established legal 

standards governing requests for conditions in railroad merger proceedings, which have been 



developed ovtr the course of many years and have been applied in numerous cases.''' The 

thrust of these standards is that the Board does not use its merger approval authority to alter 

the "status quo " as it exists before the merger is proposed. In this case, there may be 

disagreement as to whether the Board should look at the " status quo " as it existed when the 

breakup of Conrail was proposed or - due to the assertedly unique circumstances of this case 

- as it existed at the time Conrail was created. Regardless of which way the Board resolves 

anv such disagreement, it should be able to grant or deny the conditions requested in this case 

without departing from the time-tested standards that have governed the imposition of 

conditions in prior merger cases. 

While CN takes no position on the merits of any of the conditions requested in this 

case. CN does ask that, in the event the Board decides to impo.se any conditions relating to 

the Buffalo/Niagara Falls area, the agency ensure that CN is treated no less favorably than 

any other rail carrier serving this area. 

Conditions relating to the Buffalo/Niagara Falls area have been requested by a number 

of parties, the foremost of wh.ch are the Erie-Niagara Rail Steering Committee (s££ ENRS-6) 

and the State of Neu York ( ^ NYS-11). The ENRS request, supported by the State, seeks: 

Finance Docket No ^2760. Union Pacific Corp. - Control and Meraer -
Sn.ithern Pacitu' Rail Corp.. Decision No. 44 at 178 (served Aug. 12. 1996) ("There must be 
a nexus betvveen the niereer and the alleged harm for which the proposed condition would act 
as a remedv. '): Finance Docket No. 32549. Rurlinyton Northern Inc. and B(irlini.npn NftUhgrn 
R.nlrnad Compil"^ " C'̂ '̂ f̂ '̂ ' • ' "^ i '̂'gri!er - Santa Fe Pacific Corporation 'm\ Thg AtChlSOn. 
Topeka and Sî nta F.̂  Rai!%.av Comi'ar... Decision No. 38 at 55-56 (served Aug. 23. 1995) 
(conditions will not be imposed "to ameliorate long-standing problems which were not created 
by the mereer." citing BN-Frisco): Union Pacific Corn.. Pacific Rail Sv̂ t̂grn. Iny., & Unign 
p^ ,̂•ifi(• R R̂. - CiMirrnl - MivM^uri Pacific Corp. & Vi'.sonri Pacific R.R.. 366 I.C.C. 462. 
562-65 (19S:). 



(1) creation of a Niagara Frontier Shared Assets Area, providing direct rail service by 

CSX and NS, as well as reciprocal switching for all current and future customers to 

provide access by carriers other than CSX and NS; 

(2> in ihe alternative, if no SAA is created, a reciprocal grant of terminal trackage 

rights by CSX and NS at $.29 per car mile; or 

(3) alternatively, if neither of the above is imposed, reciprocal switching for all current 

and future customers on Conrail lines at a per car charge of $156 for all rail carriers 

that currently have access to the Buffalo area. 

These conditions, as drafted, appear to contemplate equal treatment of all rail carriers 

'.erving the Buffalo/Niagara Falls area. CN .espectfully requests that, .should the Board decide 

to grant any of these conditions, in whole or in part, the agency en.sure that the resulting 

condition does in fact afford equal treatment to all rail carriers, and does not place CN at a 

disadvantage to other carriers serving this area. 

As the Board is aware, certain settlement agreements have been reached that address, 

among other subjects, the Buffalo/Niagara Falls area. The CN-CSX settlement contains new 

arrangements (including a negotiated switch rate) designed to enable CN and CSX to better 

compete for new business in this area. A settlement agreement entered into between CSX 

and Canadian Pacific Railway Company apparently estiblishes a negotiated switch rate for CP 

at Buffalo. S££ CSX/NS-176 at 140. In addition, a settlement agrcjment between the 

Primary Applicants and the National Industrial Transportation League provides, in piirt, that, 

for a period of five years, switch rates between CSX and NS at Conrail points now open to 

recipro:aI switching shall not exceed $250 (subject to RCAF-U adjustment), and switch rates 



with other carriers at such points will be governed by other settlement:, or be preserved at 

existing levels (subject to RCAF-U adjustment). Ssi£ CSX/NS-176, App. B. 

It is quite pos .ible that such settlement agreements will result in different commercial 

terms being in effect between different carriers serving the Buffalo/Niagara Falls area. Any 

such differences, however, would be the product of separate, arms-length negotiations. 

:.<deed, it would be surprising if multiple, private nCfrV>tiations had resulted in uniformity of 

treatment among carriers. But if the Board should decide to impose a condition (such as a 

reciprocal switcT rate) with respect to the Buffalo/Niagara Falls area, the commercial terms 

thereby imposed would result not from private negotiations but rather from the exercise of the 

agency's public interest-based jurisdiction over the proposed merger. In CN's view, any such 

public condition should afiord equitable treatment to all rail carriers serving the 

Buffalo/Niagara Falls area. CN requests that the Boa-'d provide for equitable treatment in the 

event that it imposes any condition relating to the Buffalo/Niagara Falls area. 

CONCLDSION 

For all of these reasons. CN supports the Primary Application and takes no position 

with respect to any requested condition, but asks that the Board provide for equitable 

treatment of carriers in the event that-mposes any condition relating to the Buffalo/Niagara 

Falls area. 
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Secretary 
Surface Transportation Board 
Case Control Branch 
ATTN: STB Finance Docket 33388 
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Re: Finance Docket No. 3 33 83, CSX Corporation 
and CSX Transportation Inc., Norfolk Southern 
Corporation and Norfolk Southern Railwcy Company 
-- Ccatrol and Operating Leases/Agreements --
Conrail Inc. and Consolidated Rail Corporation 

Dear Secretary Williams: 

Enclosed f o r f i l i n g 'under seal i n the aboV^-referenced 
proceeding, please f i n d a separately packaged o r i g i n a l and 
twenty-five i25) copies of the HIGHLY CONFIDENTIAL VERSION of the 
"Brief of Centerior Enexgy Corporatri-CTT"—fCBC-i^K Iiit-at;cordanca 
with the Beard's order, we" have enclosod a Wordperfect 5.1 
diskette containing t h i s f i l i n g . 

Also enclosed f o r f i l i n g pleaso f i n d an o r i g i n a l and 
twenty-five '25) copies of the .REDACTED, t-'TBLIC VERSION of the 
' Brief of Centerior Energy Corporation" (CE':-18) . 

We have included an extra copy of e^ch of these 
Kindly indicate receipt by time-stamping these copies 

and r e t u r n i n g them wit h our messenger. 
f i l i n g s . 

F-sfanif J . / P e r g o 
An Attorney for'^: 

Energy Corporation 

Enclosures 
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The Honorable Vernon A. Williams. Secretary 
Surface Transportation Board 
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RE: Finance Docket No. 33388, CSX Corporation and CSX Transportation, Inc., Norfolk 
Southern Corporation and Norfolk Southern Railway Co. - Control and Operating 
Leases/Agreements - Conrail Inc. and Consolidated Rail Corporation 

L ear Secretary Willians: 

Enclosed for filing the above-captioned docket are an original and twenty-five (25) 
copies of Ashta Chemicals Inc. Final Brief In Support Of Request For Conditions And Request 
For Oral Argument (ASHT-13). A 3.5-inch disk containing the text of this pleading in 
•"VordPerfect 5.1 format is also provided. 

Copies of Afhta Chemicals Inc. Final Briet Ii» Support Of Request For Conditions And 
Request For Oral .Argument (.ASHT-13) are being served via first-class mail, postage prepaid 
on the ilonorable Jacob Leventhal, counsel for Applicants, and all parties of record. Please 
date-stan.n the enclosed extra copy of .ASHT-O. and p.'turn it in the enclosed self-addressed 
envelope. If you have any questions, please contact ne at (216) 902-8930. Thank you. 
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Inajo Davis Chappell. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOU! HERN RAILW AY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

ASHTA CHEMICALS INC. 
FINAL BRIEF IN SUPPORT OF REQUEST FOR 

CONDITIONS AND REQUEST FOR ORAL ARGUMENT 

Now comes .ASHTA Chemicals Inc., by ar.d through counsel, and respectfully 

submits its Final Brief in Support of Request for Conditions and Request For Oral Argument. 

ASHT.A Chemicals Inc requests that the Surface Transportation Board condition approval ofthe 

w ithin control transaction upon the establishment of a reciprocal switching arrangement or other 

competiti\e access re'̂ .edy in Ashtabula, Ohio The reasons for the request for conditions are more 

fully explained in the Brief attache.i hereto and incorporated herein. 

Respectfully submitted. 

CHRISTOPHE)̂  C McCRACKEN, ESQ 
INAJO D.AVIS CHAPPELL. ESQ 
Ulmer & Berne LLP 
1300 East Ninth Street, Suite 900 
Cleveland, Ohio 44114-1583 
Telephone: 216-621-8400 
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Introduction 

On October 21, 1997 ASHTA Chemicals Inc C ASHTA") filed its comments and 

request for conditions in response to the .Application filed in the within proceeding That filing, 

stylized as ASHT.A d.^iiiicals !nc Responsive Application and Request For Conditions (ASHT-11), 

clearly outlines ASHT.A s objections to the transaction as currently proposed and offers ai. 

appropriate remedy for consideration and implementation by the Surface T'"ansportation Board (the 

"STB ") .Applicants Rebuttal was filed December, 1997 

Tliis Brief w ill summarize ASHTA's position in an abbreviated manner How ever, 

.ASHT.A requests rhe STB to review its requests for conditions. Verified Statements, and argument 

set f">rth in ASHT-11, utilizing an approach and analysis that acknowledges the tremendous 

economic and environmental impacts to shippers and industnes across the country 

.Approach and Analysis 

.Although all of the parties participating in the within proceeding have referred to this 

proceeding as a "merger' and ha\e applied all ofthe standards and criteria historically applied to 

"merger" cases, .ASHT.A is requesting the STB to approacl and analyze this control proceeding in 

a slightly ditYerent w ay This case does not involve a traditional merger of railroads. Rather, this 

case in\ oh es the unprecedented car\ ing out of the assets of one railroad between tvvo others 

Becau.se of this unique set of circumstances and facts that this case presents ;he STB should not be 
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locked into prior or traditional analysis Rather, it is necessar>' for the STB to rev iew and evaluate 

each claim and requested remedy carefully The distinctiveness ofthe proposed transaction requires 

critical examination of harms presented and thoughtful remedy .Application of traditional analyses 

and formulae for relief vvill not produce the outcome that best serves the public inteicst Given the 

unique aspects of this case, ASHTA requests careful scrutiny of its claim and proposed remedy. 

Competitive Hnrm To ASHT.A 

At Page P.73 of Applicants" Rebuttal, the .Applicants have lumped ASHT.A into a 

categor>' of two to one (2-to-l) claims Applicants suggest that ASHT.A will not suffer any 

competitiv e harm as a result of the transaction and that ASHTA cannot identify a specific anti­

competitive effect or harm that flov s from the proposed transaction. This claim is without merit, 

and embraces an analysis that does not take into account the cumulative effects of the proposed 

transaction on .ASHTA's business The fact is that there is no one harm or anticompetitive effect 

to be sutYered by .ASHTA flowing from the transaction. There are several impacts. 

First, in addition to the harm identified to the pubiic interest, if conditions are not 

imposed. .ASHT.A will suffer an obvious economic har iship stemming frcrn the reroufing of direct 

single line (Conrail) movements to tw o line or muit-ple mc vements of its product. As a direct result 

of .Applicants" current proposal. .ASHT.A will be harmed in its ability to service existing customers. 

While single line movements do allr.v for certain operating efficiencies when direct single line 

nun ements are utilized from the point of origination to final destination, there is no such benefit 
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when nvo line movements are involved. Because ofthe manner in which the transaction has been 

structured by .Applicants, the rerouting of various rail lines has eliminated many direct routes and 

created the need for multi line (two or more) movements. Many of ASHT.A s customers will be 

receiving product from difierent carriers so that a significant volume of .ASHTA's product will no 

longer be shipped direct (single line movements) with one through rate. 

Competitive harm to ASHTA will occur in the form of the additional costs incurred 

in order to ship to customers receiving product from new carriers. Because customers receiving 

.ASHT.A's products will be served by carriers other than CSX - ASHTA's direct carrier (post-

transaction), a signification portion of ASHTA's business will change from single line to double 

or multi line movements It is anticipated that this change in product line movement will result in 

an increase in freight costs and potential loss of customers in areas where the transaction costs 

cannot be absorbed. 

Secondly, the enormous cost of correcting logistical inefficiencies associated with 

Applicants" proposal clearly will hinder ASHTA's ability to compete in the chemical industry The 

STB must look at more than v hether or not ASHTA loses any rail transportation alternatives 

previously available to it Despite Applicants' analysis, this is not the or.'y relevant consideration. 

The STB must look at thr variety of ways in which competitive harm is caused as a result cf the 

transaction. 

7M4f.: D l 
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There are cumulative eft'ects and impacts to ASHTA and other shippers that will 

occur as a result of the proposed transaction; some environmental, ecor.omic, competitive and anti­

competitive These impacts and effects must be factored into the STB's analysis Because ofthe 

proposed allocation of Conrail's routes, ASHTA's product will be sold and shipped at a greater cost. 

.ASHT.A s shipping costs will be increased and revenues impacted. There is, then, substantial harm 

flowing from the transaction, undiminished by Applicants' conclusor>' statements that there is no 

harm and that conditions can not be imposed that allow ASHTA and other shippers to "improve" 

their competitive position. 

-Applicants contend that shippers served by a single railroad before the transaction and 

after the transaction suffer no competitive harm However, underlying this theory is a static view 

ofthe transaction that fails to factor in changes in interchange points and double line movements. 

These changes vvill have an anticompetitive effect unless .ASHTA responds by allocating additional 

economic resources to minimize the eftect Even as ASHTA adjusts and responds to avoid the loss 

of customers, it suffers harm in the form of economic loss 

.An altemative response to the ineftlciencies posed by the proposed rerouting and, in 

etTect. the rail monopoly is for .ASHT.A to truck its chemical products. This alternative, however, 

is fraught with both economic and environmental problems. As was attested to in the Verified 

Statements of Elaine Sivy and Staci Zappitelli in .ASHT.A-II, shipment of chemical product via 

tmck is cost prohibitiv e It takes four and one-half trucks to transport chemical product that could 

IMAtiZ D I 
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be shipped in one rail car. The transaction costs associated with shipment of chemical freight by 

truck are prohibitive and readily illustrate financial burden/economic harm to ASHT.A flowing from 

the proposed transaction. Additionally, the potential environmental hazards presented by increasing 

the amount of fuel on the highways warrants the imposition of conditions To the extent that 

ASHTA will suffer a possible loss in competition due to increased costs and inefficiencies resulting 

from double line movement, a clear remediable harm is presented This anti-competitive harm to 

ASHTA, together with the hami to the public interest, requires the STB to condition the transaction 

to remedy these harms 

Harm to Public Interest 

The relief requested by ASHT.A for competitive access or reciprocal switching to be 

granted is appropriate because competitive harm is threatened to the public interest as well as to 

ASHTA In its Rebuttal. Applicants would have the STB deny ASHTA's requested relief based on 

the .Applicants" view that .ASHTA vvill not suffer any competitive harm as a result ofthe transaction. 

Applicants argue that no condition can be imposed by the STB unless ASHTA and other shippers 

demonstrate that actual harm flows from the transaction. .is actual harm argument advanced by 

the .Applicants ignores the fact that the STB has power to remedy threatened harm to the public 

interest and to impose appropnate conditions, including reciprocal switching or ether access remedy, 

ev en w here there is no showing of actual harm 49 CFR §11103 As long as it is demonstrated 
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that the transaction threatens harm to the public interest, then public interest conditions can be 

imposed. 

To the extent that the public interest l i served by elimin: .ig circuitous routing of 

hiizardous chemical products mandating access or switching arrangements between carriers to reauce 

transportation of sensitive chemical material on public highways, the STB can impose fuch a 

remedy Under 49 U S C. §10101(14) it is recognized that a major public policy objective is to 

"encourage and promote ene g>' conservation". Reciprocal switching or other access conditions will 

pron.ote this public policy, and should be implemented to prevent the inefficient movement of 

chemical product and corresponding wasie of resources. 

In .ASHT.A's view, a competitive access remedy in Ashtabula, Ohio, should be 

imposed and CSX and Norfolk Southern should be required to enter into some reciprocal switching 

arrangement so that the needless circuitous movement of hazardous materials can be avoided and 

the public interest in ensuring direct and efficient transportation of chemical materials will be 

furthered The transaction, as currently proposed by Applicants, clearly threatens harm • he public 

interest in the safe and efficient transportation of chemical products such that the STB is permitted 

to narrowly tailor and impose practical conditions on the transaction. 

For the reasons above and more fully described in ASHTA-11, it is clear that the 

imposition of an access or switching remedy in Ashtabula. Ohio would benefit the public interest. 

The conditions sought here are: operationally feasible, will ameliorate or eliminate the harm 
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threatened to the public interest, and, are of greater benefit to the public than they are detrimental 

to the transaction The STB specifically is empowered to impose these conditions to remedy any 

threatened harm to the public interest, and it is clear that the criteria for the imposition of such 

condiuons, set forth in the STB's UP/MPAVP Decision. 366 I C C at 562 - 565, are satisfied in this 

case. 

Reciprocal Switching Or Other Competitive Access Reme iy Is Narrowly Tailored And 
Operationally Feasible in Ashtabula. Oh.o 

Regardless of whether the STB imposes the condit to remedy the harm to the 

public interest or to .ASHT.A flowing from the proposed transaction, the remedy is appropriate and 

feasible. The switching arrangement that ASHT.A seeks in the Ashtabula area is not unduly 

burdensome, is operationally feasible, and sers es the public interest without adversely impacting the 

transaction The public interest would be well served by permitting Ashtabula area shippers of 

freight to employ more direct routes and access as between the two shippers would promote a more 

efficient use ofthe rails The criteria for whether a reciprocal switching arrangement is practicable 

and in the public interest, identified in Delaware and Hudson v Consolidated Rail Corp . 367 ICC 

718 (1983), are easily met in this case. 

Two switches already exist in the .Ashtabula area that would permit competitive 

access or a reciprocal switching arrangement to be entered into between CSX Corporation and 

Norfolk Southem .As set forth in the Verified Statement of Staci Zappitelli in ASHT-11, these two 
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rail shipping locations exist at and near the West Yard in Ashtabula so that interchange and 

switching in the area is easily accomplished Carriers utilized these locations extensively during 

the 1970s It was at this existing "spur" in Ashtabula, Ohio that outbound West Yard rail cars were 

rerouted pursuant to a switching arrangement between the carriers This rail interconnect could easily 

be reestablished and an access arrangement entered into between CSX and Norfolk Southern. 

Because the physical plant already exists at this location, the imposition of a interchange 

requirement, switching arrangement or other competitive access remedy by the STB could easily 

be accommodated 

Applicants' have argued that "ASHTA's request to have access to NS in addition to 

CSX is a request to improve ASHTA's competitive position" (Applicants Rebuttal, Volume 1 at 

p-74) When both the competitive harm to ASHTA and the harm to the public interest are 

considered, it is clear that .Applicants' argument is not well-taken Despite Applicants' view that the 

imposition of switching or access conditions in Ashtabula, Ohio, wou'd improve ASHTA's 

competitive position, .ASHT.A believes that the imposition of such a condition would simply mitigate 

against the obvious harmful consequences of ilie proposed transaction. Indeed, mitigation is 

necessary and .ASHT.A should not be penalized because it vvill benefit from such mitigation The 

imposition of conditions by the STB would neither "improve " ASHTA's position nor hinder the 

acquisition of Conrail asse s .ASHT.A and the public will merely be protected from the adverse 

impacts of the transaction. 
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Rtqucst For Oral Argument 

ASHT.A hereby requests the opportunity to have its representative present oral 

argument in support of its position to the STB on June 4, 1998 Although there are numerous parties 

to this proceeding, ASHTA is desirous of presenting its argument orally and to answer any questions 

the STB may have legarding its position 

CONCH SION 

Based on the foregoing, ASHTA respectfully requests that the STB grant it the relief 

sought herein by conditioning approval of the transaction on establishment of a reciproca' switching 

arrangement or other competitive access remedy at or near the West Yard in Ashtabula, Ohio. 

Respectfully submitted, 

CHRISTOPFfERC McCRACKEN, ESQ 
IN AJO DAVIS CHAPPELL, ESQ 
Ulmer & Berne LLP 
1300 East Ninth Street, Suite 900 
Cleveland, Ohio 44114-1583 
Telephone: 216-621-8400 
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CERTIFICATE OF SERVICE 

I hereby certify that copies of ASHTA Chemicals Inc Final Brief in Support of 

Request for Conditions and Request for Oral Argument (ASH! -13) have been served this 23rd day 

of February, 1998, by first-class m.ail, postage prepaid on The Honorable Jacob Leventhal, all 

counsel of record in Finance Docket No. 33388, and on all parties of record identified on the Official 

Service List. /^hJ ' / ' 

(l:i^A'yv.'-//^C'nL^-
One of the Attorneys for ASHTA Chemicals Inc. 
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347 Madison Avenue 
New York NY 10017-3739 
212 340-3000 

'Jonald N Nelson 
President 

3 Metro-North Railroad 

AIRBORNE EXPRESS 

February 20, 1938 

Mr. Vernon A. Wi l l i a m s 
Case C o n t r o l Branch 
ATTN: STB Finance Docket No. 
Surface T r a n s p o r t a t i o n Board 
1925 K S t r e e t , N.W. 
Washington, DC 20423-0001 

ji3388 

Re: Finance Docket No. 33388. CSX Corporat i o n and CSX 
T r a n s p o r t a t i o n . Inc., N o r f o l k Southern C o r p o r a t i o n and 
N o r f o l k Southern Railv/av Companv -- C o n t r o l and Operating 
Leases/Agreements -- C o n r a i l . Inc. and Consolidated R a i l 
C o r p o r a t i o n 

Dear Mr. W i l l i a m s : 

Enclosed f o r f i l i n g i n Lhe above captioned proceeding are the 
o r i g i n a l and 25 ccpies of the b r i e f on beha l f of Metro-North 
Commuter R a i l r o a d Company [MNCR-4]. A computer d i s k e t t e 
c o n t a i n i n g the t e x t of the b r i e f i n Word Perfect 5.1 format 
which i s c o n v e r t i b l e i n t o Word P e r f e c t 7.0 a l s o i s enclosed. 

Copies of MNCR-4 have been served upon a l l p a r t i e s of recor d 
i n t h i s proceeding i n accordance w i t h the C e r t i f i c a t e of 
Ser v i c e attached t o the b r i e f . 

I f you have any cuostions concerning t h i s f i l i n g , please f e e l 
f r e e t o telephone mo at (212) 340-2027. Thank ycu f o r your 
c o u r t e s y i n t h i 3 matter. 

S i n c e r e l y yours, 

Walter E. Z u l l i g , J r . 
S p e c i a l Counsel 
A t t o r n e y f o r Metro-North 
Commuter K a i l r o a d Com.pany 

Enclosures 

cc: P a r t i e s on C e r t i f i c a t e c f Service 

otfice of the Seaetary | 

FfB 2 3 1098 

\^ I Public Racofd \ 

n 1 ' •:vA iS an jncy of tho Metropolitan Transportation Authority. St.Jtc ot New York 
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MNCR-4 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

BRIEF ON BEHALI OF 
METRO-NORTH COMMUTER RAILROAD COMPANY 

Pr e l i m i n a r y Statement 

By comments and request f o r c o n d i t i o n s dated Or»-ober 20, 1997 

[MNCR-2], Metro-North Commuter R a i l r o a d Company ("MNCR") requested 

t h a t the Board impose c e r t a i n c o n d i t i o n s i n any d e c i s i c n 

a u t h o r i z i n g approval of the proposed t r a n s a c t i o n covered by the 

s u b j e c t proceeding. This b r i e f i s f i l e d i n support of our request 

t h a t those c o n d i t i o n s be imposed. 

MNCR i s a p u b l i c b e n e f i t c o r p o r a t i o n of the State of New York 

c r e a t e d pursuant t c Section 1266(5) of the New York State P u b l i c 

A u t h o r i t i e s Law. MNCR i s a s u b s i d i a r y p u b l i c b e n e f i t c o r p o r a t i o n 

of the M e t r o p o l i t a n T i a n s p o r t a t i o n A u t h o r i t y ("MTA"), an e n t i c y 

charged w i t h broad r e s p o n s i b i l i t y f o r t r a n s p o r t a t i o n s e r v i c e s i n 

the C i t y of New York and seven suburban counties i n the New York 

M e t r o p o l i t a n Area. See New York Pu b l i c A u t h o r i t i e s Law Sections 

1260-1278. 

MNCR operates approximately 670 passenger t r a i n s each weekday 
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on i t s Harlem, Hudson, and New Haven Lines which r a d i a t e northward 

and eastward out of Grand C e n t r a l Terminal i n New York C i t y . MNCR 

ai s o i s r e s p o n s i b l e f o r commuter passenger s e r v i c e on the Hoboken-

Port J e r v i s Line which i s on the west side of the Hudson River and 

serves Orange and Rockland Counties, two of the counties i n c l u d e d 

w i t h i n the MTA's d i s t r i c t of r e s p o n s i b i l i t y . Service on the Port 

J e r v i s Line i s operated by NJ T r a n s i t R a i l Operations, Inc. 

("NJTRO"), under c o n t r a c t w i t h Metro-North. The f i r s t 31.2 miles 

of the o p e r a t i o n (between Hobok-^n and a D i v i s i o n Post west of 

Suf f e r n ) i s conducted over trackage owned by NJTRO. The remaining 

(6.2 m i l e s , which are the s u b j e c t of t M s request f o r c o n d i t i o n , i s 

conducted over a l i n e p r e s e n t l y owned by Consolidated R a i l 

Corpora t i o n . * 

I . C o n d i t i o n Reguested 

MNCR r e s p e c t f u l l y requests t h a t as a c o n d i t i o n of i t s approval 

of the s u b j e c t t r a n s a c t i o n , the Board impose the f o l l o w i n g 

requirement: 

• C o n r a i l or NS, as a p p r o p r i a t e , s h a l l convey t i t l e t o the 

l i n e of r a i l r o a d between the D i v i s i o n Post at S u f f e r n , NY 

(M.P. 31.3) and CP Sparrow (M.P. 89.9) at Port J e r v i s , NY 

to MNCR, sub j e c t t o a r e s e r v a t i o n of trackage r i g h t s i n 

'Conrail, Inc. and Consolidated R a i l C o r p o r a t i o n are 
h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o as " C o n r a i l " . 
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f a v o r of CR or NS (as ap p r o p r i a t e ) . The c o n s i d e r a t i o n 

f o r t h i s conveyance s h a l l be the p r i c e MNCR and C o n r a i l 

t e n t a t i v e l y agreed upon, subject t o Board a b i t r a t i o n or 

some sim.ilar process t o f i x any other reasonable terms i n 

the event of a f a i l u r e t o agree. 

I I . Legal Framework 

The s t a t u t o r y p r o v i s i o n s governing the Board's c o n s i d e r a t i o n 

of r a i l c o n s o l i d a t i o n s are set f o r t h at 49 U.S.C. §§ 11321-27. I n 

p a r t i c u l a r , § 11324(b) provides t h a t i n a proceeding i n v o l v i n g che 

merger or c o n t r o l of at l e a s t two Class I r a i l r o a d s , the Bocrd 

s h a l l consider at l e a s t f i v e enumerated f a c t o r s . The f i r s t such 

f a c t o r i s : 

"(1) The e f f e c t of the proposed t r a n s a c t i o n on the adequacy 

of t r a n s p o r t a t i o n t o the p u b l i c . " 

S u b d i v i s i o n (c) of Section 11324 s p e c i f i e s t h a t the Board 

s h a l l approve and a u t h o r i z e a t r a n s a c t i o n under t h i s s e c t i o n when 

i t find.^. the t r a n s a c t i o n i s c o n s i s t e n t w i t h the p u b l i c i n t e r e s t a n i 

t h a t the Board may impose c o n d i t i o n s ^pon the t r a n s a c t i o n . 

Indeed, i t has been h e l d t h a t the Board's " s i n g l e and 

e s s e n t i a l standard of approval" i n r a i l r o a d c o n t r o l proceed..ngs i s 

t h a t "che [Beard] f i n d the [ t r a n s a c t i o n ] co be c o n s i s t e n t w i t h the 
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p u b l i c i . i t e r e s t . " Finance Docket No. 32760, Union P a c i f i c Corp.. 

Union P a c i f i c R.R. Co.. and Missouri P a c i f i c R.R. Co. -- C o n t r o l 

and Merger -- Southern P a c i f i c R a i l Corp., Southern P a c i f i c Transp. 

Co.. St. Louis Southwestern Ry. Co.. SPCSL Corp.. and the Denver 

and Rio Grande Western R.R. Co., Decision served August 12, 1996, 

at 98. A key issue m a l l 3uci. cases i s whether claimed or 

pe r c e i v e d p u b l i c b e n e f i t s are overshadowed by p u r e l y p r i v a t e 

b e n e f i t s , which may accrue s o l e l y co the merging c a r r i e r s at the 

expense of tne p u b l i c . See CSX Corp. -- C o n t r o l Chessie and 

Seaboard CL. I . . 363 I.C.C. 518, 551-52 (1980). 

Most of the recent r a i l r o a d merger or c o n s o l i d a t i o n cases have 

been concerned p r i m a r i l y w i t h cor..petition among r a i l c a r r i e r s and 

w i t h othf odes. Thi.s case i s unique i n t h a t i t nresents squarely 

the issue of the impact of the t r a n s a c t i o n upon a long e s t a b l i s h e d 

and expanding commuter r a i l r o a d passenger s e r v i c e . 

Our research i n d i c a t e s chat the Board has not yet been c a l l e d 

upon t o decide whether the terms "adequacy of t r a n s p o r t a t i o n t o the 

p u b l i c " as used i n 49 U.S.C. § 11324(b)(1) or " p u b l i c i n t e r e s t " as 

used i n § 11324(c) extend t o c o n s i d e r a t i o n of passenger s e r v i c e 

needs. I n at l e a s t one r a i l r o a d m.erger case i t s pr<=der-pssor, the 

I n t e r s t a t e Commerce Commission, imposed a c o n d i t i o n r e q u i r i n g 

i n c l u s i o n of the e n t i r e o p e r a t i o n s of another r a i l r o a d which was 

h e a v i l y p a s s e n g e r - o r i e n t a t e d . A f t e r r e v i e w i n g the e s s e n t i a l ..ture 

of the New Haven R a i l r o a d ' s passenger o p e r a t i o n s , the Comr ss i o n 



found ". . . t h a t t h i s merger, w i t h o u t complete i n c l u s i o n of NH, 

would not be c o n s i s t e n t w i t h the p u b l i c i n t e r e s t and, a c c o r d i n g l y , 

we w i l l r e q u i r e a l l the New Haven r a i l r o a d t o be i n c l u d e d i n 

a p p l i c a n t s t r a n s a c t i o n . " Pennsylvania R. Co. -- Merger -- New 

York C e n t r a l R. Co.. 327 I.C.C. 475 at 524. The Commission's 

f i n d i n g s were upheld by the United States Supreme Court. See, New 

Haven I n c l u s i o n Cases. 399 U.S. 392 at 494-5 (1970), wherein the 

Supreme ^ o u r t quoted w i t h approval from the o p i n i o n s of the 

Comtnission and the D i s t r i c t Court r e g a r d i n g the compelling need t o 

i n c l u d e the New Haven R a i l r o a d i n the merged Penn C e n t r a l System so 

t h a t adequate t r a n s p o r t a t i o n ser\7ice would remain a v a i l a b l e t o the; 

p u b l i c which r e l i e d upon the New Haven. 

During the years of i t s j u r i s d i c t i o n over r a i l r o a d passenger 

t r a i n s e r v i c e , the I n t e r s t a t e Commerce Commission r e p e a t e d l y 

s t r e s s e d the p u b l i c i n t e r e s t aspects of passenger o p e r a t i o n s . I n 

i t s landmark d e c i s i o n i n New York. K H. & H.R. Co. Discontinuance 

of T r a i n s . 327 I.C.C. 151 at page 224, the Commission found 

"There i s no factua''. basis f o r the p o s i t i o n of 
the t r u s t e e s of .he New Haven t h a t i t s 
passenger s e r v i c e i n the aggregate c o n s t i t u t e s 
an undue burden on i n t e r s t a t e commerce, or 
upon the New Haven's f r e i g h t s e r v i c e . The 
record f u l l y demonstrates t h a t the New Haven's 
passenger s e r v i c e i s an e s s e n t i a l component of 
the commerce of New England." 

Countless o t h e r Commission d e c i s i o n s have s t r e s s e d the p u b l i c 

i n t e r e s t aspects of r a i l r o a d passenger t r a i n s e r v i c e . The case of 



Southern Pac. Co., Discontinuance of Passenger T r a i n s , 3 2 8 I.C.C. 

14 (1965), d e a l t w i t h a proposal t o d i s c o n t i n u e passenger s e r v i c e 

on t r a i n s which would continue t o operate f o r m.ail and merchandise 

f r e i g h t purposes. I n denying the request, the Commission h e l d chaC 

i t would be completely u n j u s t i f i e d t o a l l o w the c a r r i e r t o 

subordinate i t s passenger t r a f f i c i n such a f a s h i o n f o r the purpose 

of advancing o t h e r o b j e c t i v e s i t may have. (See 328 I.C.C. 14 at 

28-29.) Other examples can be found i n Pennsylvania R. Co.. 

Discontinuance of Tr a i n s . 32^ I.C.C. 921 at 933 -935; Mis.souri Pac. 

R. Co. Discontinuance of Passenger T r a i n s . 320 I.C.C. 1 a t 12 

(1963) . 

Like w i s e , when Penn Central sought t o d i s c o n t i n u e most of i t s 

i n t e r c i t y passenger t r a i n s e r v i c e , the Commission r e q u i r e d 

c o n t i n u a t i o n of most of the t r a i n s based on p u b l i c convenience and 

n e c e s s i t y and p u b l i c i n t e r e s t c r i t e r i a . See Pennsylvania Transp. 

Co.. Discontinuance c f Trains. 338 I.C.C. 380 at pp. 478-479. 

We r e s p e c t f u l l y submit t h a t the s t a t u t e mandates c o n s i d e r a t i o n 

of both passenger s e r v i c e and f r e i g h t s e r v i c e requirements and t h a t 

the needs of passenger s e r v i c e should be accorded even g r e a t e r 

importance i n l a r g e m e t r o p o l i t a n areas such as the New York C i t y 

area, which are seeking t o a l l e v i a t e the impacts of t r a f f i c 

c o ngestion and a i r p o l l u t i o n . 

During the years of MTA/MNCR stewardship over Port J e r v i s 



passenger s e r v i c e , the number of passenger t r a i n s has increased 

from two d a i l y r o u n d t r i p s and one eastbound t r i p over a sh o r t 

segment of the l i n e , t o e i g h t eastbound and nine westbound revenue 

passenger t r a i n s on weekdays and thr e e r o u n d t r i p s ( i . e . s i x t r a i n s 

each day) on Saturdays and Sundays. There also i s a d d i t i o n a l 

s e r v i c e on Fr i d a y n i g h t s and Saturday mornings.' Thus, our 

request does not p e r t a i n t o a planned or proposed o p e r a t i o n ; 

r a t h e r , i t p e r t a i n s t o a long e s t a b l i s h e d commuter s e r v i c e which 

has been expanding throughout the years and w i l l continue t o grow 

i n the f u t u r e . 

I I I . H i s t o r i c Background 

Since January 1, 1983 when C o n r a i l e x i t e d the commuter r a i l 

business,' NJTRO has operated commuter r a i l r o o d passenger s e r v i c e 

between Hoboken, NJ, and Port J e r v i s , NY, under c o n t r a c t w i t h MNCR. 

This s e r v i c e i s operated as an ext e n s i o n of NJTRO's commuter 

s e r v i c e operated on the trackage i t owns between Hoboken and 

Su f f e r n , NY. P u b l i c l y funded commuter s e r v i c e over t h i s l i n e dates 

t o 1973, when M e t r o p o l i t a n T r a n s p o r t a t i o i A u t h o r i t y , MNCR's parent 

body, f i r s t entered i n t o a s e r v i c e agreement w i t h the E r i e 

Lackawanna Railway Compan/. During the ensuing years passenger 

s e r v i c e g r a d u a l l y has been expanded w h i l e tne f r e i g h t o p e r a t i o n s on 

See MNCR-2, V.S. Nelson, at 2-4. 

Secti o n 1136 of the Northeast R a i l Service Act of 1981 
au t h o r i z e d C o n r a i l t o cease o p e r a t i o n of r a i l commuter s e r v i c e as 
of t h a t date. 
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the l i n e g r a d u a l l y have declined.'' 

MNCR and NJTRO r e c e n t l y entered i n t o a long term c o n t r a c t , 

e f f e c t i v e J u l y 1, 1996, which committed MNCR t o make a s u b s t a n t i a l 

c a p i t a l investment f o r improvements t o the l i n e and committed NJTRO 

t o operate a d d i t i o n a l passenger t r a i n s e r v i c e f o r MNCR. An 

i terchange s t a t i o n known as Secaucus Transfer p r e s e n t l y i s under 

c o n s t r u c t i o n i n New Jersey. Upon completion, passengers from Port 

J e r v i s Line i r a i n s w i l l be able t o t r a n s f e r t o NJTRO's Northeast 

C o r r i d o r t r a i n s t o reach Pennsylvania S t a t i o n i n New York C i t y . 

( P r e s e n t l y , the l i n e terminates i n Hoboken, NJ, and commuters t o 

New York C i t y must use the r a i l l i n e s of the Port A u t h o r i t y Trans 

Hudson Co r p o r a t i o n [PATH] i n order t o reach t h e i r d e s t i n a t i o n s . ) 

Between 1984 and 1996 (the l a s t year f o r which complete data i s 

a v a i l a b l e ) Port J e r v i s Line r i d e r s h i p grew by 69%. R e f l e c t i n g the 

f a c t t h a t the Port J e r v i s Line serves both commuters ana 

d i s c r e t i o n a r y r i d e r s , Metro-North has increased s e r v i c e cn the l i n e 

d u r i n g both peak and off-peak periods on weekdays as w e l l as on 

weekends :ind h o l i d a y s . Orange County, New York, served by the 

Line, i s projecced t o be the r a s t e s t growing County i n the MTA 

d i s t r i c t over the next ten years. This t r e n d w i l l be a c c e l e r a t e d 

by the opening of Secaucus Transfer S t a t i o n i n 2002. The reduced 

•'See MNCR-2, V.S. Nelson at 3-4. 

'See, MNCR-2, V.S. Nelsor at 4; the Agreement f o r Operation by 
NJ T r a n s i t R a i l Operations, Inc. ("NJTRO") of c e r t a i n R a i l 
Passenger Service on the Main Line/Bergen County, and Pascack 
V a l l e y Line f o r Metro-North Commuter R a i l r o a d Company, i s c o n t a i n e d 
i n CSX/NS-176, Volum.e 3. 

-8-



t r a v e l t i n e and improved r e l i a b i l i t y f o r t r a v e l t o mid-town 

Manhattan i s expected t o p)roduce s i g n i f i c a n t gains i n r a i l 

r i d e r s h i p , both by improving Metro-North's market share among 

Orange County r e s i d e n t s c u r r e n t l y making t r i p s t o mid-town 

Manhattan by automobile or o t h e r means of t r a n s p o r t a t i o n as w e l l as 

by s p u r r i n g o v e r a l l higher growth i n t o t a l t r a v e l t o mid-town from 

Orange County. This w i l l r e s u l t i n s i g n i f i c a n t increases i n Port 

J e r v i s Line r i d e r s h i p over the next 23 years. I n f a c t , by the year 

2020 Port J e r v i s Line r i d e r s h i p i s expected t o increase by 173% 

compared co 1996 l e v e l s . During t h i s same p e r i o d , MNCR plans t o 

increase the number of passenger t r a i n s operated from 99 t o 203 

per week, an increase of 105%.'' 

Over the years the commuter passenger t r a i n s and C o n r a i l 

f r e i g h t trai.ns have c o - e x i s t e d wit.h r e l a t i v e l y few problems. 

However, as i n d i c a t e d , more passenger t r a i n s g r a d u a l l y have been 

added and the o p e r a t i n g agreement between MNCR and NJTRO e f f e c t i v e 

J u l y 1, 1996 provides f o r s t i l ] f u r t h e r expa.ision of passenger 

s e r v i c e . The i n s t a n t a p p l i c a t i o n i n d i c a t e s t h a t 12 f r e i g h t t r a i n s 

per day w i l l be routed over the l i n e ( i n s t e a d of the 4.7 or 7.9 now 

s a i d t o be operated^ . The r e s u l t i n g high l e v e l of both passenger 

and f r e i g h t t r a i n s w i l l r e q u i r e very c a r e f i 1 scheduling and 

d i s p a t c h i n g sc as t o prevent the impairment of e i t h e r s e r v i c e . 

le MNCR-2, V.S. Permut, pp. 1-3 

See CSX/NS 20, Volume 3B, p. 460. 
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Although owned by C o n r a i l , the S u f f e r n - P o r t J e r v i s Line i s 

dispatched by NJTRO from i t s Operations Center i n Hoboken, NJ. As 

noted i n Section V, i n f r a , we understand t h a t NS has agreed t o 

continue t h a t arrangement.** 

IV. C a p i t a l Im.provement Needs 

The Operating Plan contained i n the C o n t r o l A p p l i c a t i o n s t a t e s 

t h a t NS intends t o spend $35 m i l l i o n t o upgrade the 335 m-i l e 

Southern T i e r Line between B u f f a l o and Port J e r v i s which "Wxll see 

s i g n i t i c a n t t r a f f i c increases."' I t i s u t t e r l y s i l e n t as t o the 

rem.aining 66 mile t e r r i t o r y , used by MNCR's t r a i n s , between Port 

J e r v i s and S u f f e r n . 

As p a r t of i t s r e s p o n s i b i l i t y f o r p r o v i d i n g passenger s e r v i c e 

i n t h i s area, MNCR has reviewed the i.eed f o r c a p i t a l improvements 

between S u f f e r n and Port J e r v i s . P a r t i c u l a r concerns are the 

s i g n a l system which r e l i e s on an o l d t r a c k s i d e pole l i n e and the 

f a c t t h a t t h e r e are but two passing s i d i n g s i n the 60 mile s i n g l e 

t r a c k t e r r i c c r ^ between CP S t e r l i n g and CP BC which can accommodate 

a present-day l e n g t h f r e i g h t t r a i n . ' Although we assume NS al s o 

Rogardless of the outcome of t h i s request f o r c o n d i t i o n s , 
NJTRO w i l l continue t o own, operate and d i s p a t c h the t e r r i t o r y 
between S u f f e r n and the NJ/NY t e r m i n a l area. 

See CSX/NS-20, Volume 3B, page 227. 

•MNCR -2, V.S. Nelson, page 7. (There i s an a d d i t i o n a l 6060 
f o o t s i d i n g at Campbell H a l l ) . 
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recognizes t h i s problem, the A p p l i c a t i o n ^ ' and NS's r e b u t t a l 

t e s t i m o n y contend t h a t the l i n e has adequate c a p a c i t y t o 

accommodate the e x i s t i n g passenger and p r o j e c t e d f r e i g h t 

o p e r a t i o n s . Nevertheless, MNCR estimates an expenditure of up t o 

$88.5 m i l l i o n i s needed f o r r i g h t - o f - w a y improvements. Upon 

completion of these improvements, the l i n e would be i n proper 

c o n d i t i o n t o handle some increase above the present l e v e l of 

fir - ' i g h t o p e r a t i o n s . However, i n the event t h a t the l e v e l of 

f r e i g h t t r a f f i c should s u b s t a n t i a l l y exceed t h a t p r o j e c t e d i n NS' 

Operating Plan, a f a r g r e a t e r investment i n p h y s i c a l p l a n t 

( p r i m a r i l y f o r passing s i d i n g s and double t r a c k ) would be needed as 

would very close schedule coordination.^^ 

Moreover, an exceedingly l a r g e a d d i t i o n a l investment 

estiir. i t e d t o be $104,000,000 w i l l be needed t o support f u t u r e 

planned improvements r e l a t i n g t o passenger service.'' As a p u b l i c 

agency, Metro-North cannot j u s t i f y expenditures of t h i s magnitude 

on a p r i v a t e l y owned r a i l r o a d l i n e over which we may have l i t t l e o r 

no c o n t r o l . 

V. NS' R e b u t t a l Testimony 

I n th'^ "Argument" p o r t i o n of i t s r e b u t t a l submission, NS 

"CSX/NS-20, Volume 3B, page 3 04 

'See MNCR-2, V.S. Permut. 

''See MNCR-2, V.S. Permut. 
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s t a t e s t h a t MNCR has made no showing t h a t the proposed t r a n s a c t i o n 

w i l l have any adverse e f f e c t on i t s comm.uter op e r a t i o n s and t h a t 

there i s no basis f o r MNCR's d i s p a t c h i n g conce^-ns. 

With regard t o the d i s p a t c h i n g issue, MNCR and NJTRO both had 

expressed s e r i o u s concern r e g a r d i n g the p o s c i b l e t e r m i n a t i o n of the 

present arrangement whereby NJTRO dispatches the S u f f e r n - P o r t 

J e r v i s L i n e . Upon reading NS r e b u t t a l m a t e r i a l s , both agencies 

learned f o r the f i r s t time t h a t NS does not plan t o takeover che 

d i s p a t c h i n g of t h i s t e r r i t o r y . 

The r e b u t t a l testimony r e g a r d i n g o p e r a t i n g matters c o n s i s t s of 

s l i g h t l y over one page of t e x t submitted by Mr. D. Michael Mohan. 

In h i s Re b u t t a l V e r i f i e d Statement, Mr. Mohan s t a t e s t h a t 

d i s p a t c h i n g w i l l continue t o be performed by New Jersey T r a n s i t and 

expresses the o p i n i o n t h a t the l i n e segment has more than am.ple 

c a p a c i t y t o accommodate both f r e i g h t and passenger s e r v i c e s . He 

f u r t h e r s t a t e s t h a t "the p r o j e c t e d increase i n f r e i g h t t r a f f i c i s 

small and the c u r r e n t f r e i g h t usage by Co n r a i l i s nominal".-'' We 

assume t h i s i s the same D. Michael Mohan, former President of the 

Southern P a c i f i c T r a n s p o r t a t i o n Company, who sponsored the NS 

op e r a t i n g p l a n contained i n CSX/NS-20. When r e f e r r i n g t o the 

Southern T i e r Route, t h a t • y ^ r a t i n g p l a n s t a t e s "This secondary 

main l i n e w i l l see s i g n i f i c a n t t r a f f i c increases".'" rhus the 

'See CSX/NS-177, Volume 2A, R.V.S. Mohan at 55-56. 

See CSX/NS-20, Volume 3B at page 277. 
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t r a f f i c increases which Mr. Mohan deemed " s i g n i f i c a n t " back i n June 

1997 now are c h a r a c t e r i z e d as "small". MNCR does, however, concur 

i n h i s c h a r a c t e r i z a t i o n of the present C o n r a i l f r e i g h t usage as 

"nominal". Indeed, the dramatic increase i n f r e i g h t usage which 

w i l l r e s u l t from t h i s t r a n s a c t i o n i s one of our pr i m a r y sources of 

concern. 

V I . Purchase N e g o t i a t i o n s 

For several months, MNCR had been n e g o t i a t i n g w i t h C o n r a i l f o r 

the purchase of the subject l i n e of r a i l r o a d . These n e g o t i a t i o n s 

arose out of our need t o c o n t r o l the p r o p e r t y m order t o j u s t i f y 

the investment i n c a p i t a l improvements as w e l l as our concern 

r e g a r d i n g f u t u r e access t o the l i n e since our trackage r i g h t s 

agreem.ent w i t h C o r r a i l could iiave been t e r m i n a t e d on one-year's 

n o t i c e a f t e r 1997. A t e n t a t i v e understanding was reached w i t h 

C o n r a i l i n c l u d i n g a purchase p r i c e of $9.8 m i l l i o n . Metro-North 

was ready, w i l l i n g and able t o f o r m a l i z e t h i s t r a n s a c t i o n o n l y t o 

be t o l d by C o n r a i l , d u r i n g the e a r l y p a r t of March 1997, t h a t the 

proposal had t o be removed from the t a b l e because of the agreement 

r e c e n t l y reached by NS and CSX t o c o n t r o l Conrail.-'' 

Metro-North sta.nds ready t o accept conveyance of t h i s p r o p e r t y 

"as i s " based on the p r i c e which had been agreed upon w i t h C o n r a i l 

See MNCR-2, V.S. Nelson at 8; CSX/NS-177, R.V.S. Carey at 
3 . 
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s u b j e c t t o a r e s e r v a t i o n of trackage r i g h t s i n f a v o r of NS f o r i t s 

f r e i g h t o p e r a t i o n s . 

V I I . Summary and Conclusion 

MNCR submits t h a t p u b l i c i n t e r e s t c o n s i d e r a t i o n s s t r o n g l y 

support the conveyance of the subject l i n e t o MNCR since we are 

re s p o n s i b l e f o r and o b l i g a t e d by New York State law t o pro v i d e 

r a i l r o a d passenger s e r v i c e i n t h i s t e r r i t o r y . C l e a r l y , under 

apt.xicable s t a t u t e and case law, the Board must consider the impact 

upon passenger s e r v i c e as p a r t of i t s e v a l u a t i o n of the p u b l i c 

i n t e r e s t i n a r a i l r o a d c o n s o l i d a t i o n case. 

Since 1973 Metro-North and/cr i t s parent agency have sponsored 

o p e r a t i o n of commuter passenger se r v i c e on the Hoboken-Suffern-Port 

J e r v i s Line. R i d e r s h i p and l e v e l s of s e r v i c e g r a d u a l l y have 

incr e a s e d over the years. The primary area served -- Orange 

County, New York i s the most r a p i d l y growing County i n the 

e n t i r e MTA D i s t r i c t which comprises New York C i t y and seven 

suburban c o u n t i e s . As p a r t of i t s c o n t i n u i n g program t o expand and 

enhance s e r v i c e t o t h i s t e r r i t o r y , Metro-North a l r e a d y has expanded 

$101.1 m . i l l i o n f o r c a p i t a l improvem.ents and has i d e n t i f i e d the need 

f o r $88.4 m i l l i o n of near-term c a p i t a l improvements as w e l l as $104 

m i l l i o n f o r long-term improvements through the year 2020.''' I n 

view of the l a r g e number of passenger t r a i n s operated, the 

• MNCR-2, V.S. Permut. 

-1' 



magnitude of proposed improvements and the r e l a t i v e l y small amount 

of f r e i g h t s e r v i c e being operated by C o n r a i l , Metro-North proposed 

a c q u i s i t i o n of the l i n e from C o n r a i l . That proposal had r e c e i v e d 

f a v o r a b l e r e c e p t i o n u n t i l the announcement by CSX and N o r f o l k 

Southern, of t h e i r p l a n t o acquire C o n r a i l . 

A c c o r d i n g l y , as a d i r e c t r e s u l t of t h i s t r a n s a c t i o n : 

• Metro-North has been unable t o a c q u i r e the S u f f e r n - P o r t 

J e r v i s Line; 

• Metro-North, w i t h o u t the r e q u i s i t e p r o p e r t y i n t e r e s t s i n 

the Line, has no basis f o r making the c a p i t a l 

improvements t o the Line needed t o support passenger 

o p e r a t i o n s ; and 

• Operation of the e x i s t i n g s e r v i c e w i l l become more 

d i f f i c u l t and i t may be impossible t o implement many 

components of the planned s e r v i c e expansions. 

The s u b j e c t r a i l l i n e i s but 66 m i l e s i n l e n g t h , a mi ,iute 

segment of the vast N o r f o l k Southern System which w i l l r e s u l t from 

t h i s t r a n s a c t i o n . Conveyance of the l i n e t o Metro-North w i l l 

n e i t h e r impact N o r f o l k Southern's f r e i g h t s e r v i c e nor j e o p a r d i z e 

the economic or o t h e r b e n e f i t s t o f l o w t o N o r f o l k Southern and CSX 

from t h i s t r a n s a c t i o n . 
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A c c o r d i n g l y , i f the Board should f i n d t h a t the t r a n s a c t i o n 

should be approved i n the p u b l i c i n t e r e s t , we r e s p e c t f u l l y request 

t h a t such approval be c o n d i t i o n e d upon conveyance or a long term 

lease of the s u b j e c t l i n e t o MNCR as set f o r t h h e r e i n . 

Dated: February 20, 1998 

Due Date: February 23, 1998 

R e s p e c t f u l l y subm.itted, 

Richard K. Bernard, 
Gene,ral Counsel 

^ ^ ^ ^ 
Walter E. Z u l l i g J r . , 
Special Counsel 

METRO-NORTH COMMUTER RAILROAD CO. 
34 7 Madison Avenue 
New York, NY 10017 
212-340-2027 

Attorneys f o r Metro-North 
Commuter R a i l r o a d Company 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t on t h i s 20th day of February, 1998, 

copies of the f o r e g o i n g B r i e f on Behalf of Metro-North Commuter 

R a i l r o a d Company (MNCR-4) were served by f i r s t c l a s s U.S. m a i l , 

postage p r e p a i d , upon: 

The Honorable Jacob Leventhal 
A d m i n i s t r a t i v e Law Judge 
Federal Energy Regulatory Commission 
888 F i r s t S t r e e t , N.E. S u i t e I I F 
Washington, DC 2 0426 

The Honorable Rodney E. S l a t e r 
Secretary 
U.S. Department of T r a n s p o r t a t i o n 
400 7th S t r e e t , 3.W., S u i t e 10200 
v;ashington, DC 20590 

The Honorable Janet Reno 
At t o r n e y General of the United States 
U.S. Department of J u s t i c e 
10th Sc C o n s t i t u t i o n Avenue, N.W., Room 4400 
Washington, DC 20530 

and upon a l l other p a r t i e s of r e c o r d appearing on the Surface 

T r a n s p o r t a t i o n Board's o f f i c i a l s^^rvice l i s t i n t h i s proceeding. 
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1925 K Street NW 
Suite 700 
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Re: Finance Docket No. 33388. CSX and Norfolk Southem 
f '̂̂ r.\ri<\ " i d Operating Lease/Agreements - Conrail 

Dear Sccretar> Williams: 
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Chemical Manufacturers Association and The Society ofthe Plastics Industry. Inc. Also 
enclosed is a diskette in WordPerf?^i 5..\ containing th. brief 

Scott N. Stone 

ENTERED 
Office ot tlie Secret.nr)' 

FEB 2 3 1998 

Pan of 
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CMA-19 
SPI-L^ 

BFFORH fHH 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATIONf. 
NORFOLK SOUTHLRN CORPORAl ION AND'^ 

N O R L O L K S O L T H E R N R A I L W A Y C O M P A N Y 

-- C O N T R O L A N D O P E . R A T I N G L E A S E S A G R E E M E N 

C O N R A I L I N C . A N D C O N S O L I D A T E D R A I L C O R P O R A T I O ' 

TRANSFI:R OF RAILROAD LINE BY NORFOLK SOLTHERN 
R A I L W A Y C O M P A N Y T O C S X T R A N S P O R T A I I O N . I N C . 

JOINT B R I E F OF THE 
CHEMICAL MANIJFACTLRERS ASSOCIATION 

AND THE SOCIETY OF THE PLASTICS INDUS! RY. INC. 

Thomas E. Schick. Counsel 
Chemical Manufacturers Association 
1300 Wilson Boule\ard 
Arlington. VA 22209 
(703)741-5172 

Scott N. Stone 
Patton Boggs. L L P. 
2550 M Street. N.W. 
U ashington. DC 20037 
(202)457-6335 

Counsel for the Chemical 
Manufacturers Association 

Martin W. Berco\ ici 
Keller and Heckman. L.L.P. 
1001 G Street. N.W.. Suite 500 West 
Washington. DC 20001 
(JOD 434-4144 

Date; Februar\ 23. 1998 

Counsel for fhe Society ofthe Plastics 
Industry . Inc. 



CMA-19 
SPI13 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPOR \TION .AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORAUON .\ND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAII. CORPORATION -

TRANSFER OF RAILROAD LINE BY NORFOLK SOL'THERN 
RAILWAY COMPANY TO CSX 1 RANSPORTATION. INC. 

JOINT BRIEF OF THE 
CHEMICAL MANUFACTL'RERS ASSOCIATION 

AND THE SOCIETY OF THE PLASTICS INDUSTRY. INC. 

The Chemical Manufacturers Association ("CMA") and The Society ofthe Plastics 

Industn. . Inc. ("SPI") respectfully oppose the application in this case. The risk of widespread 

serv ice disruptions and congestion from this unprecedented break-up transaction outweighs the 

marginal benefits promised b\ the Applicants. Moreover. NS and CSX can pay for their 

purchase of Conrail stock onK if they faultlessh execute their strategy of increasing trattic w hile 

cutting personnel and costs substantially.' If they fail, shippers - especially captive shippers 

such as the members of CMA and SPI -- vvill suffer. 

NS and CSX are respected railroads, and they undeniably have a major financial 

incentive to make the transaction work. Nonetheless, the .same was said about the Union Pacific 

' See discussion at CM.A-10. pages 6-16. 



in its me.-ger with Southern Pacific. CMA and SPI members should not be asked to take the risk 

that NS and CSX will fail in an even more complex and ambitious undertaking than that 

attempted by the UP and SP. 

Summan of Effects of Transaction on Chemical/Plastics Traffic 

1 he proposed transaction promises slight, i f any benefit to shippers of chemicals and 

plastics. Relative') few w ill gain new single system serv ice, because relatively little of this 

traffic flows from southeastern points that will be the major beneficiaries of new single system 

sen ice. Instead, most chemicals and plastics traffic on Conrail toda\ i:: received interline from 

St. Louis and Chi.̂ ago area gateways.̂  

Of additional concem. some chemicals plastics shippers (representing 6.600 cars in 

1995). would lojji single sv stem serv ice, as the current Conrail route is split between NS and 

CS.X and the mov ement becomes interline. I hese shippers are likely to see both worse serv ice 

and higiicr rates than the;, nov. enjov. ' 

Some shippers with movements to and from the proposed Shaied Assets Areas ("S.A.As") 

(principally the North Jersey S.A.A) w ould hav e a new choice of rail carrier vvhere today Conrail 

is the onlv choice.' ^•el those shippers face th." offsetting prospect of gridlock in the North 

Jersev S.A.A. as tracks that hav e been rationalized bv Conrail lo fit the operations of a single 

railroad will be fon.-cd to accommodate the operations of three freight railroads (CSX. NS and 

See discussion at CM.A-10. pages 24-26. 

See discussion at CM.A-10. pages 24-2f and VS of John J. Grocki at 13-14. 

rhese shippers represent some 21% ci Conrail's 1995 carloads of chemicals and plastics 
traffic. S.e CM.A-10. VS of John J Cirocki at Figure JG C-2. 
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the Conrail Shared Assets Operator) in addition to the heavv passenger operations that they also 

now support. 

The Proposf d Transaction Has The Potential for Worse Sen ice to All Shippers 

To bor ow a popular phrase, the Applicants appear to be "in denial" about the prospect 

that their transaction may result in serious service problems. The North Jersey Shared Assets 

Area, which is an important nexus for chemical, intermodal. automotive, and other traffic, is as 

cc v 3 set of tracks as those found in Flouston. and everv bit as prone to congestion. Ev en 

today, c ngestion is ende.nic in certain portions of that area, as acknowledged by the author of 

NS's operating plan.' Given the need post-transaction for the NJSAA to accommodate the 

operations of three freight railroads, that congestion could become paralyzing. The former 

Conrail operations officer hired as a consultant by the Port Authority of New York-TMew Jersey, 

who analyzed the Applicants' proposed operating plan for the North Jersev SAA. concluded that 

"should this plan be implemented as currently proposed. I have no doubt that the result would be 

operational paralysis in a matter of weeks." NYNJ-18 at i9. Mr. Snow. CSX's CEO. 

acknowledged that operations in the SAAs had the "potentiality for mischief' and that NS and 

CSX would have to watch each other "like a hawk." 

More generallv. the Applicants are embarking upon a management exercise of 

unprecedented complo '.v and size • dividing up the physical assets, personnel. databa.ses. 

cor.imurication systems and other e.oments of what is now a single well-functioning railroad 

' See CMA-10 at 14. citing Mohan depo. tr p 572 line 17 - p. 573 line 11. 

* Snow depo. tr. p. 197 lines 23-24. 

' Snow depo. ;r, p. 197 line 11 - p. 198 line 1. 
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(Conrail) and reconstituting ihose elements into three parts: the new NS-Conrail system, the new 

CS.X-Conrail system, and the residual Conrail that will operate the three SAAs. It is not enough 

to argue that NS and CSX have every incentive to achieve success in their transaction, nor that 

NS and CS.X are well-managed companies. The same was said of Union Pacific; yet it has 

sutfered disastrous failure in attempting to carry out a much simpler task - integrating all ofthe 

lines of a single rail system (the SP) into the operations of another single rail system (the UP). 

To the extent that the risks ofthe proposed Conrail breakup are transitional, they could be 

ameliorated in part by the pre-implementation conditions suggested by CMA and SPI. Yet the 

Applicants hav e opposed any f - --implementation conditions that would provide even a cursory 

opponunitv for public comment or that would require Board approval that pre-implementation 

steps hav t been satisfactorilv completed. 

If the Board Approves the Proposed Transaction, It Should Impose the 
Conditions Suggested hv CMA/SPI. 

CMA and SPI vvill not burden the record by restating in detail their requested conditions 

and the justification for them. The conditions, which were previously set out in full in CMA-10, 

Attachment 1. are re-attached for convenience hereto. The conditions are explained in full in 

CMA-IO. pages 27-43. Ihe following provides a very brief summary, with the numbers (A 1. 

.A.2. etc.) referring to the numbered CMA/SPI conditions. 

A. Pre-implementation Conditions 

.Applicants would be required to certify to the Board that the following are in place prior 

to beginning integrated operations over their respective portions ofthe Conrail system. Parties 

would then have 15 da> s to comment, and the Board would have 15 davs to accept or reject the 
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certifications: (A.I): SA.A operating and management protocols, including management 

information systems for the SAAs; (A.3): collective bargaining agreements; (.A.4): extension or 

integration of NS and CSX management information systems to their respective portions of 

ConraiFs system; and (A.5): completion of physical connections which NS and CSX received 

exemptions to construct. CMA and SPI believe that allowing 15 days for comment and 15 days 

for the Board to review and approve (or reject) the certifications are critical to ensuring that CSX 

and NS do not begin integrated operations without appropriate preparations, at potentiallj great 

cost to shippers. 

In addition. CSX and NS would be required by CMA/SPI condition A.2 to publish 

baseline tariffs containing all rates and routings currently available on Conrail. These tariffs 

would ensure that shippers will have available rates and routings post-transaction; the tariffs 

w ould also provide a clear baseline against w hich shippers could assess (and if appropriate, 

attempt to remedy) any subsequent rate or route changes. 

B. S.A.A-Related Conditions 

The most important ofthe CMA/SPI SAA-related conditions, condition B . l . would 

require NS and CSX to agree to be fully responsible and liable for their respective shipments 

to/from/within SAAs. CSX and NS. after all. have conscio'sly decided to structure SAA 

operations so that C onrail in conducting SAA operations would be their agent, rather than an 

independent common carrier. Ev en though NS and CSX hav e agreed to prov ide funds to Conrail 

should its capital 'oe insutTicient to meet liabilities. NS and CSX have also acknowledged that 



there are circumstances in which they might allow Conrail to go bankrupt." The members of 

CM.A and SPI need the assurance that in the event of a major incident involving hazardous 

materials, involving potentially large liabilities. NS and CSX vvill accept responsibility for the 

shipments they handle as common carrier, even if Conrail is providing the physical handling on 

their behalf Otherwise. NS and CSX may seek to shift blame to Conrail in order to avoid full 

responsibility. 

CMA/SPI condition B.4 would provide certain options to shippers moving traffic under 

Conrail transportation contracts between points that will become jointly served post-transaction 

and other open points. The options would include the abilitv to select service by either CSX or 

NS. and the option to reopen the contract as to those points. In the absence of this condition, 

contract shippers post-transaction would be at the mercy of whatever allocations of such traffic 

NS and CSX may choose to make under section 2.2(c) of their Transaction Agreement.' In 

addition, such shippers who are tied to contracts might be commerciallv disadvantaged relative to 

other shippers in the SAAs w ho are able to take idvantage of competition between NS and CSX 

post-transaction. 

C. Other Competition and Serv ice Conditions 

Because the heaviest flows of chemicals/plastic, traffic currently moving on Conrail's 

system are from the Southwest (principally the Gulf Coast) via St. Louis and Chicago area 

* Depo. tr. of Romig and Sparrow p.38 lines 4-9: (by Mr. Sparrow): "As a purely financial 
matter. I don't believ e that between (sic| we and Norfolk Southern have agreed that there are no 
circumstances under which we would let Conrail go bankrupt." 

' CMA and SPI also oppose Applicants' request that non-assignment clauses of 
transportation clauses be nullified by the Board. 



gateways to the Northeast, CMA and SPI are coneemed that CSX and NS post-transaction will 

attempt to shift to southem gateways such as New Orleans that would result in a longer haul for 

NS and L S X but a higher overall rate to shippers because the originating western carriers would 

demand the maintenance of ti.̂ îr revenue share despite having a shorter haul to the southem 

gateway.'" Although CSX and NS have stated on the record that they do not intend to shift from 

current gateways, and are even making sub.stantial investments to enhance the St. Louis/Illinois 

area gateways." CMA and SPI request a condition confirming that these gateways will remain 

open on competitive terms. Recognizing the various means by which railroads in the past have 

effectively rendered gateways unusable. CMA/SPI condition C l would simply require these 

gateways to be kept open "on competitive rate and service terms." without attempting to tie the 

Applicants to speciilc ratios or metrics. It would be up to the shipper to prove, and the Board to 

judge, whether a gateway has effectively been closed. 

CMA/SPI condition C.2 would require CSX and NS to keep reciprocal switching open at 

current points of interchange between CSX or NS and Conrail in order to presen-e cunent 

competitive options. In the NITL Agreement. NS and CSX have agreed to maintain s.vitching 

where Conrail novv prov ides it. but not vvhere Conrail now passes off traffic fo' sw itching by NS 

or CSX. for example, in South Charleston. WV. Applicants offer no rationale for distinguishing 

between Conrail-provided switching and CSX- or NS-provided switching, and CMA and SPI 

urge the Board to make the NITL settlement provision (TIH B) on this issue fully recip'ocal. 

See CMA-10. VS of Charles N. Marshall. 

" See CMA-10 at 26-27 and Applicant testimony cited there. 
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CMA/SPI condition C.4 requests the Board to establish five years of oversight with 

quarterly reporting and opportunity for public comment. Condition C.3 states that the 

Applicants' performance in the oversight proceeding should be judged against the 

post-transaction transit times presented in their operating plans, and that the Board should also 

review NS' and CSX's performance c their cunent routes to ensure that it does not deteriorate as 

a result ofthe tran'-'>ction. Condition C.5 suggests other metrics that should be monitored by the 

B.)ard during the oversight proceeding. 

CM.A and SPI hav e recentl v explained in a separate filing whv the agreement reached 

between Applicants and the National Industrial fransportatioi. League ("the NITL Agreement") 

does not adequately address the CMA/SPI concems or meet the CM.A/SPI conditions. See 

CMA-18 SPI-12. CMA and SPI do not believe that the Conrail Transaction Council proposed in 

the NH L Agreement can or should substitute for rev iew and approval by the Board ofthe 

)re-im;)lementation conditions suggested by CMA and SPI. See CMA-10 at pages 28-32 and 

Attachment 1. discussing CMA/SPI conditions A . l . A.3. A.4 and A.5. CMA and SPI wish to 

clarifv. however, that so long as the Council is open to anv interested shipper or association, and 

so long as interested parties hav\.- a right to comment on implementation and oversight issues at 

the same time t!ie Council expresses its views on those su". jects. tite Council may be of some 

V alue as an .additional forum for .Applicants to provide information on. and interested parties to 

discuss, these issues I his forum would supplement the Applicants' existing user councils, in 

which CM.A and SPI members already participate. 
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CONCLUSION 

CMA and SPI believe that this is a high-risk transaction that is more likely to harm 

shippers of chemicals and plastics than it is to benefit them. Should the Eoard nonetheless be 

inclined to approve the transaction, CMA and SPI urge it to adopt the conditions suggested by 

CMA and SPI (reprinted in their entirety Attachment 1 hereto), for the reasons stated previously 

bv CMA and SPI.'-

Respectfully submitted. 

Thomas E. Schick 
Assistant General Counsel 
Chemical Manufacturers Association 
1300 Wilson Boulevard 
Arlington. VA 22209 
(703) 741-5172 

— 
Scott N. Stone 
Patton Boggs. L.L.P. 
2550 .M Street. N.W. 
Washington. DC 20037 
(202)457-6335 

Counsel for Chemical Manufacturers 
Association 

i: See CMA-IO at pages 27-42; CMA-18/SPI-12. 
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^ 5 
Martin W. Bercovici 
Keller and Heckman. L.L.P. 
1001 G Street, N.W. 
Suite 500 West 
Washington. DC 20001 
(202)434-4144 

Counsel for The Society ofthe Plastics 
Industrv. Inc. 

Date: Februarv 23. 1998 
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Attachment 1 
CMA/SPI 

PROPOSED CONDITIONS 

Introduction 

The C onrail break-up transaction, as proposed by Norfolk Southern ("NS") and CSX. is of 
unprecedented complexity. The Chemical Manufacturers Association ("CMA") and the Society 
ofthe Plastics Industrv, Inc. ("SPI") have reviewed the NS-CSX application and have identified 
adverse effects on shippers in a broad geographic area relating to the following aspects ofthe 
proposed transaction: 

• implementation of the overall transaction bv NS and CSX, including integration of 
Conrail's facilities, operations, and collective bargaining agreements into NS" and 
CSX"s respective systems; 

• operation and management ofthe Shared Asset Areas ("SAAs"): 

• the unique division ofthe non-SAA portions of Conrail's established route structure 
between NS and CSX; and 

• potential shifts of inter-tenitorial traffic to non-traditional gateways (i.e.. Memphis 
and New Orleans). 

T he full set of conditions summarized below, if adopted by the Surface Transportation Board 
("STB"), would alleviate the concerns of CMA and SPI. 

A. Pre-implementation Conditions 

NS and CSX are entering into the transaction with limited information about Conrail's traffic 
(including its existing contractual obligations), operations, and collective bargaining agreements. 
In light of recent experience with other railroad acquisitions. CMA and SPI believ e that 
implementation ofthe proposed transaction threatens to impair service for a substantial number 
of ' ipers. Therefore, as a condition of approv al, the following must be in place before NS and 
CS.X implement the transaction b> means of their respective operating agreements w ith 
Pennsylvania Lines EEC and New York Central Lines LLC: 

A. 1 SAA management and operations protocols, including establishment of Management 
Information Systems ("MIS") for the SAAs; 

A.2. Adoption of all exi.sting tariffs and circulars that were in effect when the application was 
fiied (June 23. 1997) and publication of supplements incorporating new routes: 



.A.3. Collective bargaining agreements; 

A.4. {{xtension or integration of their own MIS by NS and CSX to their respective portions of 
Conrail's assets; and 

A.5. Construction of connections. 

CMA and SPI would support STB actions that are deemed necessary to allow NS. CSX and 
Conrail to work together efficientlv on these matters prior to approval ofthe application. After 
approval. NS and CSX sliould be required to certify lo the STB that ihev have complied with all 
pre-implementation conditions. Copies of these certifications should be serv ed on all parties of 
record, who would have 15 dav s to comment. STB would rev iew the record and accept or reject 
the certifications no more than 30 dav s after thev were filed. 

B. SAA-Related Conditions 

The transaction will create S/\As in areas that have previously been served by Conrail on an 
exclusive basis. CM.A and S!'I are concerned about clarifying operational and shipper-carrier 
relationships relative to the SA.As so that shippers vvill be able to realize the benefits ofthe 
S.A.As. Therefore. CMA and SPI seek the following conditions: 

B. l . Recognizing that Conrail will operate the SAAs as an agent. NS and CSX each must be 
fullv lesponsible and liable f r its shipments to'from/vvithin SAAs. 

B.2. All existing bulk chemicals/plastics transloading terminals located vvithin SAAs. 
including rail-to-truck terminals, must be open to both NS and CSX. 

B.3. All new facilities vvithin SAAs ir«ust be open to both NS and CSX. 

B .4 Where the transaction prov ides contract shippers of traffic to/from/w ithin SAAs with new 
competitive options (i.e.. alternatives for traffic not moving to/from closed points on NS 
or CSX): 

a) f-ach shipper must have an "open season" (not to exceed two vears from tne date of 
implementation o the transaction) to test serv ice from both NS and CSX under 
Conrail contracts. 

b) liach shippe.- .uust hav e the right to decide whether to have Conrail contract service 
performed by NS or CSX or both. 

c) Each shipper must hav e an option to reopen its Conrail contracts. 



C. Other Competition and Service Conditions 

CM.A and SPI seek the following specific conditions to allev iate anti-competitive effects and to 
prevent deterioration of service now provided by Conrail and by NS and CSX: 

C l . Interchange Issues: 

a) Keep open all existing gatewaj s and interchanges on competitive rate and service 
terms. 

b) Prohibit increases (other than RCAF-adjusted) on rates in effect when the application 
was filed (June 23. 1997) for Conrail single-line traffic that becomes NS-CSX 
interline traf fic. 

C.2. Reciprocal Switching: 

a) Keep open all reciprocal switching points on Conrail/NS/CSX that were open when 
the application was filed (June 23. 1997). 

b) Specify reciprocal switching charges between NS and CSX within Conrail tenitory 
($130 per car). 

c) Eliminate reciprocal switching charges on all foimer Conrail-NS and Conrail-CSX 
interline movements that become NS and CSX single-line movements. 

d) Reinstate reciprocal switching at Buffalo and Niagara Falls. 

C.3. Service Standards: Hold NS and CSX to the post-transaction transit times presented in 
their operating plans and train schedules in this proceeding and monitor NS and CSX 
service not reflected in operating plans and train schedules to ei.sure that current NS and 
CSX serv ice does not deteriorate. 

C.4. Oversight Process: 

a) Q'jarterly reports by NS and CSX filed at STB and serv ed on all parties of record that 
request copies, with opportunities for comments and canier replies. 

b) Fiv e V ears of STB oversight (two years of semiannual proceedings and three years of 
annual proceedings), w ith public comments, canier replies, and expedited resolution 
of issues bv STB. 



C 5. Oversight Issues (with appropriate canier performance metrics and evaluation of 
economic consequences for shippers): 

a) Safety perfomiance. 

b) Customer transit times in key conidors (both new and existing NS and CSX service) 
[see Condition C.3]. 

c) Service efficiency gains (e.g.. run-through trains and 286,000-pound '̂ ross rail load 
routes). 

d) Maintenance of shipper gateway and interchange options on competitive rate and 
service terms [see Conditions A.2 and C l ]. 

e) Attainment of projected new traffic volumes. 

f) Realization of projected cost savings. 

g) Post-transaction financial ratios. 

h) Effects ofthe purchase price and premium paid for Conrail. and the financial 
justification for the transaction. 



CERTIFICATE OF SERVICE 

I hereby certify that I have, in accordance with the Board's Decisions in th.s proceeding, 

served copies ofthe foregoing brief this 23rd day of Februar>. 1998, by first class mail upon all 

parties of record and by hand upon the following: 

Administrative Law Judge Jacob Leventhal 
Federal Energy Regulatory Commission 
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EFM-16 

BEFORE THE 

Surface Transportation Board 
WASHING'I ON, D.C 20423 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORl OLK SOUTHERN CORM:»lvAT10N AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-COMPANY AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 

BRIEF OF EIGHTY-FOUR MIMN(; CO.MPANY 

In the CSX/Norfolk Southem acquisitio i of Conrail. Eighty-Four Mining Company 

("EFM") finds it.self in the equiv alent position to Norfolk Southern when CSX and Conrail 

announced their merger in mid-October 1996 . I he balance in the marketplace between Norfolk 

Southem and ils principal competitor CSX was threatened with a major tilting ofthe playing 

field in fav or of CSX. as the latter would grow from v irtual parity with NS to a dominant 

position of more than tw ice the NS size, " l his is a v erv . very serious situation where there 

would be 70% of rail freight mov ng on one railroad east ofthe Mississippi River." explained 

Magda Ratajski, \ icc President of Corporate Communications. Norfolk Southem 

Corporation.- Otherwise stated, " I f CSX acquires Conrail without major changes to its plan, it 

Journal of Commerce. October 18, 1996, p. lA. 



would create an extremely uncompetitive market in the Northeast." William Bayles, Vice 

President. Norfolk Southem Corporation.' 

The situation faced by Eighty-Four Mining Company i^ ..irectlv analogous to the 

circumstances laced by NS, which led tc an intense campaign over four plus months, with the 

eventual outcome being the adoptic-n ofthe NS plan of "two (rail) networks, and they have to go 

cv crv place. I v crv one gets fix.ucd on maps. You are better off with networks serving all the 

points and addressing the market share issue. ...You have to do meaningful things to find a 

significant traffic base [for] the competition or he's not going to be there in the long run." James 

McClelhui, Vice President, Norfolk Southern Corporation.^ But from EFM's standpoint, the two 

rail networks do not "go everv place"; and the manner ofthe division of Conrail creates — not 

resolves — market share issues. 

EFM is a producer of high BTU content, mid-sulfur coal located in southwestern 

Pennsylvania. This Northern Appalachia area is known as the Monongahela coal region ("MGA 

region"), and the coal also is known as Pittsburgh or Pittsburgh-8 Seam coal. EFM operates 

Mine 84. one of sev en MG.\ region mines, all rail-serv ed, which accounted for more than 

33 million tons oi production in 1996. .All seven mines currently are e.xclusively served by 

Conrail. Post-transaction, the Conrail lines serving the MGA region will be owned by Norfolk 

Southern; how ev er. CSX and NS hav e agreed that CSX vvill receiv e trackage rights pennitting 

* .fournal of ( ommerce. December 6, 1996. pp. LA. 7B. 

^ .Journal of C ommerce. Januarv 21,1997, pp. 1 .A, 4B. 



access to the lines of the former Monongaheia liailway. The six mines which are the direct 

competitors of liighty-Four Mining Company are located on the lines ofthe former Monongahela 

Railway, and therefore will receive dual access. While located in ciose proximity and along the 

same seam of coal. EFM's Mine 84 is served via a branch line of f of the Monongahela ("Mon") 

rail line, which post-transaction is scheduled to be served excliisively by Norfolk Southern. 

Accordingl). the novv settled and balanced market, with all directly competitive mines enjoying 

the exact same market access, w ill be radically changed. Six of the seven rail-served MGA 

region coal mines, to the exclusion of Eighty-Four Mining Company, will realize a material 

competitive advantage over EFM in 78% ofthe established market for Monongahela region coal. 

Thus, EFM is in the same position as Norfolk Southern, when NS Vice President for Coal 

Marketing John William (Bill) Fox told a meeting of the National Mining Association, "It's hard 

to see how controlling 75° o ofthe utility market could be good for competition. I can't see why a 

50-50 split wouldn't be much better."-

Unlike the proposed merger of Conrail and CSX, this is not a case of rivals attempting to 

obtain competitive advantage over Eighty-Four Mining Company. Rather, t.he tilting ofthe 

MGA region coal market against EFM is the direct product of an arbitrarv' division of ConraiFs 

lines by CSX and Norfolk Southern, having unjustifiable consequences. Just as Norfolk 

Southern took its case to ev erv' available forum, including this Board, the public at large, the 

courts and Conrail's shareholders, Eightv -Four N^i'iing Company brings its plea for relief to the 

- .fournal ot ('ommerce. February 3, 1997, p. 1 A. 
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Surface Transportation Board, the only fomm empowered to rectify the unwarranted market 

prejudice flowing from the CSX and NS agreement for the division of Conrail. 

EFM's position in this transaction is unique. While other parties may complain about the 

etTect of the Conrail div ision on their traffic movement, or the effect v/.v-</-\7.s some other 

member of their industrv or other sector, no other part)' is affected in a manner comparable to 

EFM vvhere the entire market structure vvill change to the exclusion of one ofthe principal 

partis i.jants. and in a measurable and documei table fashion. 

fh j relief sought by EFM, dual service by both CSX and NS comparable to that to be 

provided 11 its competitors, through either trackage rights or reciprocal switching, will not 

impinge on the integritv ofthe division of Conrail, While the relief .sought herein is of no 

measurable impact on applicants, the failure to provide a remedv vvill be of monumental impact 

on EFM. 

I. STATEME.NT OF FACTS 

A. Background 

l he facts generally are not in dispute. \\'hat is in dispute is whether there may be 

collateral benefits from the transaction flowing to Eighty-Four Mining Company which may 



compensate tor tho loss of market paritv, and whether the harm from the transaction should be 

remedied bv the Board 

As set forth above in the foregoing introduction, Eighty-Four Mining Company 

operates Mine 84 located ir 'he Pittsburgh Seam, in southwestern Pennsylvania. Mine 84 was 

purchased by EFM's parent Rochester & Pittsburgh Coal Company in 1992, and contains 

approximately I 75 million tons of high-quality steam and metallurgical coal. EFM has renov ated 

and rehabilitated the mine, completing the installation of the first longwall mining unit in late 

1995, and a second longwi 11 unit in late 1997. The installation ofthe longwall units permits an 

increase of production from three million tons of coal in 1996 to more than sev en million tons of 

coal per year in 1998 and beyond. More than S150 million has been invested in Mine 84 and its 

associated reserv es. TMM at 6-7.-

- Record citations to ev idence introduced bv EFV. are to the Comments and Request for 
Conditions of Eighty-Four Mining Company, EFM-7. Ti.e Veritled Statement of Thomas M. 
Majcher, Vice President of Corjwrate Development for Rochester & Pittsburgh Coal Company, 
is identified as " f.MM ": the Veritled Statement of Mark T. Morey. Director of Consulting 
Ser\ ices for the l ieidslon Company, Inc., is idenu.'ied as "M f M " ; and the Veritled Statement of 
Professor Richard I ., Ciordon. Professor En.eritus of Mineral Economics and Micasu Faculty 
i;ndowed Scholar Fmeritus in the College o.*'Earth and Mineral Sciences, the Pennsylvania State 
I nivcrsitv. is identified as "RI.G." fhe.se verified statements may be found in EFM-7 at Tab 1. 
Otiicr citations to the 1 I M Comments w ill be referred to as "EFM-7 at ." referring either 
to the Commenis, or lo deposition extracts at Tab 2 or Exhibits at Tab 3. Deposition and related 
hearing extracts relating to applicants' rebuttal verified statements are found in Appendices I and 
II to this Brief I hc deposition of NS witness Fox (.oncerning his rebuttal v erified statement is 
cited as "Fox Rob. Dep. al " and mav be found in .Appendix I . l he "highly confidential" 
portions ot witness I IA'S deposition are submitted in a "Highly Confidential" supplement to 
.Appendix I ol'ihis Brief i ; iM-!7. 



The high B fU'medium sulfur quality coal produced by Mine 84 constitutes a 

distinct submarket within the coal mining industry. The competitive market for this coal consists 

ofthe production of Mine 84 and six other rail-served mines in the Pittsburgh Seam, located in 

southwest Pennsv Ivania and the bordering northern \\ est Virginia Panhandle, previously 

identified as ".\K}A region" coal. I M M at 1 1; MTM at 5-8. ID-11; REG at 10.- The primary 

market lor ihis Pittsburgh Seam coal is comprised of utilities in the Northeast and Midwest 

presently served by Conrail. TMM at 12; MTM at 8-9; RI.G at 10-13: Fox Reb. Dep. at 6, 25-26. 

Mine 84 and each of the other six mines w hich constitute the primarv sources for 

lhe high B l l medium sulfur MGA region/Pittsburgh Seam coal are served exclusively by 

Conrail Mine 84 is located on the Ellsworth Secondarv line, which connects with the Conrail 

Mon line at Monongahela. Pennsylvania. The Ellsworth Secondarv is located approximately 

tv> .nty miles north ofthe northern terminus ofthe former Monongahela Railway at West 

.5rownsv ilic. Pennsv ivania l he six mines with which Mine 84 directly competes all are located 

on tho linos of tho fomioi XKniongahela Railwav. IMM al 7; M I .M at 12; see Exhibit MTM_2, a 

map of liio .\1CT.A region, reproduced and associated as lixhihii 1 to this Brief Conrail acquired 

^ .Applicants" coal marketing executives and experts concur in Mine 84's market definition. 
See EFM-7 at 5 for citatit)ns to the verified statements and deposition testimonv so confirming. 
On rebuttal, Norfolk Southem witness Fox ailempts to blur the market definition, including 
assertions conceming compelilion with barge-served mines and coals having di fering properties, 
f ox offers no specific facts to support his allegations, and he had undertaken n( studies or 
analysis in preparation of his testimony. .See Fox Reb. Dep. at 8, 11-12. Furthor, witness Fox 
ignores the fact lhat once a utility customer determines to replace coal of a difierent quality with 
M(i.A region coal, a very complicated determination involving numerous factors. Fox Reb. Dep. 
al 52-5S. the compelilion to source this high BTU med'um sulfur coal to rail-served utilities vvill 
in anv ev ent ho Mine S4 and the six other mines producing this coal from the Pittsburgh Seam. 



control ofthe Monongahela Railway in 1990, and merged the Monongahela Railway into Conrail 

in 1991.̂  Accordingly, at all times relevant to Eighty-Four Mining Company, including the due 

diligence evaluation leading to the decision to purchase Mine 84 for renovation, expansion and 

full commercial development. Mine 84 and its direct competitors have been served exclusively 

bv Conrail. TMM at 8-9. 

B. Effects Of Conrai! Acquisition On The MGA Region Coal Market 

The transaction being considered by the Board entails the division of Conrail by 

CSX and Norfolk Southern. As affects the MGA region coal mines, Norfolk Southern will 

acquire the lines ofthe Monongahela Railway and the Monongahela main line ("Mon") and the 

Ellsworth Secondar> line. The Mon line runs along the west side ofthe Monongahela River. 

CSX will receive trackage rights over the lines of the former Monongahela Railway, which CSX 

will serve via its line located on the east side ofthe Monongahela River, from the junction at 

West Brownsville. See Monongahela Usage Agreement. CSX/NS-25 at Ex. GG. Accordingly, 

CSX will secure the rights to serve the six MGA region mines located on the former 

Monongahela Railway. Consequently, those six mines vvill realize dual rail service as a result of 

the transaction, whereas Mine 84 vvill be relegated to service solely by Norfolk Southem. 

2 .SVt' Consolidated Rail Corp. — Control — Monongahela Rv. Co., F.D. No. 31630 
(Aug. 14. 1990); Consolidated Rail Corp. — Merger — Monongahela Rv. Co., F.D. No. 31875 
(Oct 4. 1991), 



Applicants have offered no rationale for this division of the MGA region coal 

market, other than this is the way the transaction was so structured; and ipdeed. applicants have 

conceded that neither CS.X nor NS, either individu illv or together, applied "any specific criteria 

in delormining that the Monongahela .Area .Agreement should be served by both CSX and NS." 

.SVc F,FM-7 at lab 3, Inhibit 4.- Additionally, the agreement between CSX and NS provides 

lhat anv extension ofthe former Monongahela Railway lines to s .rve new operating areas also 

will be jointlv served. .Monongahela Usage Agreement. CSX/NS-25 at Ex. GG. §§ 2, 11. This 

prov ision w as v erv purposefullv drawn, in contemplation of extending rail service to the 

•Berkshire" field operated by CONSOL, which operator presently produces two-thirds ofthe 

.MG.A region LOHI 1 he Berkshire mine is ofthe same high BTU/mid-sulfur content as produced 

by Mine 84 and the other MGA region mines discussed herein. MTM al 14; EFM-7 at Tab 3. 

lixhibit 3. 

Currentlv. Mine 84 and its competitors along the lines ofthe former Monongahela 

Railwav, all being served exclusively by Conrail, are in exactly the same competitive posture. 

* On rebuttal, w itness Fox states that the transaction serv es to "reintroduce" competition to 
tho former Monongahela Railway lines. Whatev er the level and status of competition which may 
have existed hofoio the Conrail acquisition in 1990. that is irrelevant to EFM, and further is 
irrelev ant n>dav from an economic standpoint. RLCi at 18. .Accordinglv, the issue of 
reintroduction of competit-on to the Monongahela Railwav lines, which has not existed for 
almo.st eight years, is immaterial to the Board in evaluating the effects ofthe pending transaction 
and the conditions w hich shi>uld be impo.sed. Moreov er. EFM hav ing invested in Mine 84 and 
commined to its rehabilitation two vears after Conrail acquired complete control over the former 
Monongahela Railwav , l.VW has not faced the competilive imbalance witness !•> x seeks to 
justify. 
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MTM at 8-9.- Consequently, rail fansportation is a neutral factor in the purcha.ser's choice of 

mine from which to source its MGA region coal M I M al 11. This will change radically if the 

transaction is approved without conditions 1 he effect ofthe division of Conrail's lines with 

regard to the cuslomers tor MGA reui'v coal is highly prejudicial to Eighty-Four Mining 

Company. Taking into consideration both utility ;>nd non-utility cuslomers. Norfolk Southem 

will e.xclusively serve 22" o ofthe destination market, CSX will exclusively serve 20% ofthe 

destination market, and CSX and NS jointly vvill serve 58% ofthe destination market. 

MTM at 17-21. 

1 he increase in single-line service, through expansion ofthe CSX and NS 

networks, and the introduction of competitive rail serv ice in the northeast, are touted as major 

benefits ofthe acquisition and division of Conrail. These competitive benefits vvill accrue to 

each ofthe six mines on the lines ofthe fomier Monongahela Railway with which Eighty-Four 

Mining Compmy competes. Moreover, each of those mines w ill retain single-line service to all 

of the northeastt destinations constituting the primary market for MGA region coal. .See 

EFM-7 at 13-14 and EF.M-11 (erratum). As the transaction is structured. Mine 84 will be 

depriv ed of these opportunities and benefits. 

- In his rebuttal siatomonl. witness Fox infers that Mine 84's location pr jvidc: it an 
advantage over the former .Monongahela Railwav served mines; howev.>r. on deposition he stated 
ho did not know if Nlme 84's location is of any significance. Fox Reb. Dep. at 60. Whatever the 
significance of .Mine 84's relativ e position, "It's physically no closer to its markets after the 
transaction than it is before." Fox Reb. Dep. at 68. 



I I . EFM VVILL SUFFER IRREPARABLE INJURY IF THE TRANSACTION IS 
APPR()\ EI) AS PROPOSED 

A. EFM W ill Be Foreclosed From Serv ing 20% Of The .MGA Coal Market 

.As previouslv identitlod. and unchallenged by applicants, approximately 20% of 

tho Conrail torritorv market tor Pittsburgh Seam coal is scheduled to be served post-transaction 

exclusiv elv bv C SX I nless this transaction is conditioned by the Board. Eighty-Four Mining 

Companv effectivelv will be foreclosed from this 20% ofthe market since CSX will be able to 

source coal competitive to that produced bv EFM in single-line service.-̂  The testimony of 

CSX's Senior Coal Marketing Executive, Raymond Sharpe, as well as documents obtained 

through discover, from CSX, clearly recognize that CSX w ill husband for itself through its 

pricing practices, the single-line movcmenl where a ra'Iroad '-an deliver coal meeting the 

specifications of tho utility or industrial customer.— Railroads protect their single-line served 

markets through granting lav orable pricing to the single-line movements, and single-line service 

- In their rebuttal, applicants confuse market access and sales, arguing that in 1996 EFM 
sold no coal to certain customers which post-transaction will be served exclusively by CSX. 
CS.X "NS-l 76 at 458. Whether I'FM had sales lo particular cuslomers in a particular year is 
irrelevant (although 1:1M did sell to olher posi-iran.saclion CSX customers in 1996 and 1997). 
No one mine serves all cuslomers; rather, the ciistomor lists change from year to year. Moreover, 
the past is an inaccurate indicator considering that EF.M has substantially expanded its production 
volume since 1996. fMM at 6-7. 

^ On rebullal. NS argues that EFM is concerned about preserving single-line service which 
may degrade to joint-line servico. CSX /NS-l 76 at 419-420. This is a straw man argument 
created bv NS. EFM's concern is not that service vvill deteriorate from single-line to joint-line, 
bul rather than EFM will bo foreclo.sed from serving 20"o ofthe marketplace inasmuch as joint-
lino serv ice cannoi oonipoio with single-linserv ice where i .nnparable coal is available via either 
route. 
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will be superior to joint-lino service.- The reality that railroads prefer their single-line service 

.iver participation in joini-line hauls was acknowledged not m\\ by the CSX coal witness, but 

also by NS' Vice President of Coal Marketing. John Willia;:"! Fox. and by the economists 

sponsored separatelv bv CSX and NS. Robert L. Sansom and Barrv C. Harris.— 

On rebuttal. NS coal marketing executive Fox argues that "EFM vvill not 

necessarily be foreclosed from sen ing [the post-transaction CSX sole-served points] as it 

predicts." Fox RVS at 7, CSXy'NS-177 (hereafter, "Fox RVS"). In support of this theoretical 

assertion. Fox cites to settlement agreements having been reached with several utilities. The 

cited settlements, however, all relate lo coal consuming locations — not coal mines — which 

post-transaction vvill be served exclusively by NS. not CSX. Thus, these settlements do not 

preserve EFM's access to any closed points on the CSX system. Moreover, there is no indication 

of whether from a practical standpoint CSX originations vvill be able to compete effectively in 

joint-line serv ice where NS can source coal vv ith comparable characteristics. Furthermore, there 

is a substantial difference between that which is theoretically possible ("not necessarily 

foreclosed") and that which is either practical or likely. CSX's Vice President for Coal Sales and 

Marketing candidly stated that Mine 84's competitive position could be preserved post-

transaction on CSX-serv ed routes if CSX could obtain .Mine 84 coal via a switching 

arrangement. EFM-7 at 11-12. On deposition conceming his rebuttal testimony, NS coal 

^ 1 ho oxiensiv o deposition and documentarv- support for this self-evident proposition is 
detailed in EFM-7 at 1 1-13. 

^ A/, at 13. 
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executive Fox stated that NS would not v oluntarily offer CSX a switching arrangement, and — 

noi surprisingly — that his objective in joint-line service is to obtain the maximum length of 

haul. Fox Reb. Dep. at 21-22, 32-36. Obviously, ab.sent Board intervention, EFM will have no 

opponunitv to serve the CSX sole-served points post-transaction, considering that CSX can 

source equivalent coal via single-line movements utilizing the trackage rights affording access to 

Mine 84's competitors. 

B. EFM Will Be Disadvantaged In Serving 58% Of The MGA Coal Market 

As identified abov e, wheret s CSX will receive exclusive rights to serve 20% of 

the MG.A coal market and NS vvill receive sole rights to serve 22%. CSX and NS will share 

access to serve 58% ofthe market. Accordinglv. 58% ofthe market will be open at both origin 

and destination to both CSX and NS for all of Eighty-Four Mining Company's competitors. 

.Mine 84 being a closed point on the NS system, EFM vvill be able to serve this 58% ofthe 

market onlv via Norfolk Southern. 

Rail competition prov ides lev erage with regard to both pricing and service. This 

self-ev idem concept also was admitted by applicants' witnesses both in their written testimony 

and on deposition. .S'IT EFM-7 at 13. Notwithstanding, both on deposition regarding hi initial 

testimony and in his rebuttal veritled statement. NS' witness Fox sought to imply that Mine 84 

will ho a benetlciarv ofthe dual rail service available lo its direct competitors. EFM-7 at 14; Fox 

R\ S at 5. When pressed on deposition, witness Fox refused to commit, to both EFM and to the 
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Board, that such benefits, i.e . the limitations flowing from competitive rail service on the ability 

to extract economic rents, will flow to l-l'M rather than being diverted by Norfolk Souihem. 

EI-M-7 at 14. I'horo is good reason for witness I ox's equivocation: economic analysis teaches 

thai benellls of rval competition flow onlv lo those realizing the compelilion, not to "nearby 

competitors captive to one ofthe two railroads." RIG at 17-18.-̂  .Accordingly. i:ighty-Four 

Mining Company w ill bo al a sev ere d-sadv antago in .serv ing 58"« of the market,- in addition to 

boini: foreclosed trom 20"d ^)f tho markol. 

The "Expanded NS Svstem" Will Not Offset 78% .Market Foreclosure And 
Disadvantage 

In his rebullal siaiemonl. w itness Fox seeks lo suggest that notwithstanding the 

I'oioolosuro and disadvantage to 1-I Nl in the Pittsburgh Seam coal market and Conrail territor>-. 

'- Conrail. in the I P SP merger, documented lhat rail captiv ily can bear as much as a 50"/o 
rate penalty. EFM-7 at I ab Exhibit ». Conrail's analysis was based upon polyethylene 
plastics traffic mov ing from I'exas orij:ins to Conrail destinations; and those captive Texas 
origins entailed plants which, similar to the contemplated posl-lransaclion MG.A coal market, 
were in close pioxiniiiy to competitiv e plants .serv ed bv more than one rail camer. 

- Cenain of tho dual-sorv od customers are K)calod in Now 1-ngland. EFM d-.mtonsirated 
that those Now I ngland locations \\ouL\ bo subject lo an additional disability, namelv an 
inefficient tliroo-lino liaul v la NS as compared with a two-line haul for CSX origins. 
MTM al 2(1-21 On lobuital. NS assorts that a settlement agreement with Canadian National 
resolves tiiis nrobloni ihrough a haulage agroomonl. ,SVi' Mohan R\'S al 72-73, CSX/NS-177. 
\\ ilnoss Mohan ha.s never seen the agreemor.l between NS and CN, and was testifying solely on 
the basis of a description of that agreement from NS staff .SVc franscript of Discov erv 
Conference. Januarv 22. 19*̂ )8 al 22, 27, appended as .Appendix II to this Brief Such hearsay 
losiimony is inadmissihlo. and prov idos no basis for tho Board to conclude lhat the additional 
disabiliiv with regard lo tho Now fngland traffic has boon resolved. lAcn if the CN agreement 
wore lo cure NS" operating disadvantage, tho Now England market still falls within the 58''o of 
the market disadvantage lo ElAl duo to it.- oompoiilors having dual access. 
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EFM vvill somehow realize compensating benefits, based upon NS' self-interest to promote sale 

of Mine 84's coal. Fox RVS at 4, and duo to tiio bonoflls of service from NS and "the vast 

expansion of singlo-liiio serv ice. . ." l ox RVS at 5.-

ll is unconirovoned that the primarv market for Pittsburgh Seam coal lies in the 

nonheasi and midwestem territories served bv Conrail. Supra at 6. This is confirmed by record 

documentation from CSX. EFM-7 at Tab 3. Exhibit 7. Moreover, the utility plant destinations on 

the NS system are located at substantially greater lengths of haul from Mine 84 as compared with 

the coal mines <'urrentl> serving those plants, MTM at 3, distances witness Fox conceded to be 

"significant. " Fox Reb. Dep. at 50-52. 

Without refutation of these facts, NS nonetheless identifies a "new utility market 

for Mine 84 coal"" and identifies facilities in five southeastern states "that in 1996 consumed a 

total of approximalofv 26 million tons of coal. " I ox R\'S al 6. Fox also reiterates the statement 

— Witness Fox also refers lo the fact that the sulfur content of Mine 84's coal is among the 
lowest ofthe MCi.A coal competitive group, and further states that "EFM vvill realize a 
competilive advantage post- fransaction bv v irtue ofthe fact that EFM is physically closer to 
V irtuallv all ofthe coal ma.kots on the new NS system than the mines on the former 
Monongahela Railwav. E f M will be closer lo power plants on the NS system, as well as to lake 
destinations including Sandusky and .Ashtabula, and ocean destinations such as Baltimore and 
1 ambon's Point (Norfolk)." f ox R\'S al 6-7 W hen questioned at deposition, witness Fox 
aoknowiodgcd that tho iraiisaclion wiil not change the characteristics ofthe coal of F:FM or its 
conipoiitors. nor will tho transaction result in a change in the physical location of any mine, 
uiililv plant, lake lerminai or ocean pon. I ox Reb. Dep. al 67-69. Moreover, witness Fox 
lostifiod that ho did not know whether the relativ e location of Mine 84 to its competitors is of any 
signifioanoo. Id. al 60. W hatovor the iclovanoo ofthe cited comments, they are not transaction 
rolaiod. and accordinglv arc nv>t "benefits"' accruing to EFM which may compensate for the 
advor.̂ o in.irkol ol foots. 
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in his initial verified statement that NS expects lo increase coal moving between Conrail and NS 

territories from four million tons lo twelve million tons over the next several years. Fox RVS 

at 8. On deposition, Mr. Fox acknowledged that NS had conducted no analysis of the suitability 

of MGA region coal for the utilities in the five slates, or what pan ofthe 26 million tons 

consumed in 1996 would be a candidate for replacement by MCiA region coal. He acknowled .̂ed 

lhai such an anaiv sis would entail factors of env i-onmental considerations, cost, boiler 

specifications and transportation distance, a ""v cry complicated" calculation. For at least one of 

the so-called candidate plants within the identified territory. the current coal source is within 

100 miles of the plant, as compared with a 700 mile haul for Mine 84 coal, a difference admitted 

lo be ""significant." Nor could witness Fox identify what portion ofthe anticipated increase in 

coal moving between NS and Conrail territories would move south as compared with north, let 

alone what portion was estimated to move from the MGA coal region. Indeed, witness Fox 

further expressed concem that coal moving into the southeast av oid dismpting the markets of 

NS' existing coal mine customers. Fox Reb. Dep. at 50. 52-58. 69-71. NS* postulation of a 

"new utility market for Mine 84 coal"" is simply a hypothetical which, when analyzed, reveals 

tliat there is neither likolihiHxl nor substance lo tho impression sought to be created that the 

transaction will produce benefits to offset Mine 84's documented markc losses. 

NS' insinuation of olher replacement markets for Mine 84 coal is similarly 

illusorv. Witness I ox refers to the NS presence in the export and metallurgical coal markets. On 

deposition, il was osiablishod that EFM can reach the Port of Baltimore equally via Conrail and 

NS, 1 ox Reb. Dep. at 39. and the primarv metallurgical coal market currently resides in Coru^ail 
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terrilorv. Id. at 40-42. Thus, substituting NS for Conrail as the carrier serving EFM does not 

improve EFM's market position. Moreover, there is no proven metallurgical market for MGA 

region coal, l ox Reb. Dep. al 42-44, 46-47,- When the fog of obfuscation is pierced, it is clear 

lhat there is no identification of an NS replacement for EFM's market losses in the northeast. 

Rather, the advantage touted b> NS is that it has a superior marketing organization. Fox Reb. 

Dep. at 39-44. NS' perception of its marketing prowess is not a transaction benefit cognizable by 

the Board, nor does it compensate EFM for its market foreclosure and disadvantage. 

Finally, whatever adv antages NS claims to offer Eighty-Four Mining Company, 

those same advantages are available to each of EFM's competitors. Given the similarity in 

physical properties, anv market in the southeasi for metallurgical use that Mine 84 could serve 

also could be serv ed bv each of its MGA region competitors. Moreover, each of those 

competitors would be able to serve those markets not only via NS but also via CSX, and Fox 

acknowledged that CSX serves both southeastern utilities and metallurgical markets. Fox Reb. 

Dep. at 44-45, 58-61. Consequently, to the extent there are markets for MGA region coal outside 

ofthe traditional markets in Conrail territor>. the market preclusion and disadvantage su "fered by 

Eighty-Four Mining Company simply increases, thereby compounding the injury. 

» • * 

- I ho metallurgical coal market further is relatively small, representing only 20% of the 
coal transported bv NS, Yo\ Rob. Dep. al 11: and the portion ofthe combined Conrail^'S market 
will bo even loss since Conrail has little n olallurgical coal on its system. Fox Reb. Dep. at 41. 
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In summarv, the injury to Mine 84 is clear, unchallenged, unrefuted and 

unmitigated. The alleged corr;pensating benefits to Eighty-Four Mining Company as a result of 

NS superseding Conrail as the serving carrier are unquantified, hypothetical and illusory. To the 

extent those benefits exist, those benefits will be doublv enjoyed by Eighty-Four Mining 

Company's direct competitors, as they receive those benefits from CSX as well as NS. 

III. THE INJURY TO EFM REQUIRES THAT THE BOARD APPROPRIATELY 
CONDITION ANV APPROVAL GIVEN TO CSX AND NS ACQUISITION OF 
CONRAIL 

A. 

Railroad acquisition and control applications are evaluated under the '"Public 

Interest" standard. 49 U.S.C. 11324(c). Burlington Northern, Inc. — Control and Merger — 

Santa Fe Pacific Corp.. F.D. No. 325-.9, Decision No. 38, at 50-51 (August 23. 1995) 

(hereinafter. "BN SI"); Union Pacific Corp. — Control and Merger — Southern Pacific Rail 

Corp., l-.D. No. 32760, Decision No. 44 at 98 (Augu^t 12, 1996) (hereinafter. "UP/SP"): 

Missouri-Kansas-Texas R. Co. v. United Slates. 632 F.2d 392. 395 (5""' Cir 1980). cert, denied 

451 U.S. 1017 (1981), I'onn Central Merger Cases, 389 U.S. 486 (1968). In reaching the public 

iniorcst determinalion. tho .Act commands the Board to ""consider at least — (1) the effect of the 

proposed transaction on ihe adequacv of transportation to the public; (2) the ef fect on the public 

interest of including, or failing to include, other rail carriers in the area inv olved in the proposed 

transaction; (3) the total fixed charges that result from the proposed transaction; (4) the interesi 
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of r il carrier emplovees affected by the proposed transaction; and (5) vvhether the proposed 

transaction would hav e an adverse effect on compelilion among rail carriers in the affected 

region or in the national rail system." 49 U.S ' l . § 11324(b) (emphasis added). 

.As evidenced by the direction to consider "at least" the five enumerated factors, it 

is apparent that the public interest is a broad test, and is • ot lo be narrow Iv construed. The Board 

so recognizes, inasmuch as the General Policy Statement for Merger or Control of At Least Two 

Class I Railroads states. ""In examining a proposed transaction, the Board must consider, at a 

minimum: [the factors enumerated in the statute]." 49 C.F.R. § 1180.1(b)(l). With regard to 

whether the public intoiesi" lost and the enumerated factors should be construed in broad or 

narrow fashion, one need only to recall the genesis of this transaction, i.e.. the agreement of 

merger announced October 15, 1996 between CSX and Conrail. In forging that agreement, 

w hich would hav c resulted in the dominant carrier in the East being tw ice the size of the second 

carrier, the parties apparently believed that the UP'SP merger decision provided the script, and 

lhat thev onlv needed to maintain competition al ""2-10-1" points in order to secure agency 

approv al. I hat was not the v iew of Norfolk Southern. .As aggressively proclaimed in its public 

statement, as quoted in the introduction to this Brief and from the Chairman of NS as recited on 

the cov er page. NS adv ocated that the potential effects of railroad consolidation must be viewed 

from a broad, marketplace perspectiv e, and not simplv from the standpoint of whether an 

acquisition would reduce competition at a point or in a corridor. Indeed, the Interstate 

Commerce Commission slated in evaluating the predecessor to Section 11324: 
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In evaluating "whether the proposed transaction would have an adverse effect on 
competition among rail carriers in the affected region." 49 U.S.C. § 11344(b)(1)(E), we 
do not limit our consideration of competition to rail carriers alone, but examine the total 
transportation market. 

UP SP at 99. 

In contrast to past railroad control proceedings, this transaction does not merely 

involv e the end-to-end consolidation of two railroads, nor does it entail consolidation within a 

region which mav raise competitive concerns related lo commonly-served points and parallel 

route stmctures. Rather, ti e distinguishing nature of this proceeding is lhat two railroads are 

acquiring a third railroad and dividing its markets between them. In doing so, this transaction 

raises issues far broader than rail transportation service in its purest form. In application ofthe 

"public interest"" le.si. the Board must consider whether this market division may have an adverse 

effect upon the markets being served by the carrier to be acquired, and whether participants in 

those markets may be injured as a function ofthe manner of division of those markets. NS' 

economic w itness Dr. I larris recognized lhat shippers mav suf fer harm from factors other than 

simplv vvhether tran.sponalion options increase or decrease. EFM-7 at 18. 

Under tho antitrust laws, agreements between competitors to divide geographic 

markets or allocate cuslomers are v ievved as naked restraints of trade and are condemned as 

unlaw ful per .se. Palmer v. Palmer BRG of Geori-ia. Inc. 498 U.S. 46 (1990) (per curiam). See 

al.so Timken Roller Bearing Co, v . 1 "nited States, 341 U.S. 593. 598 (1951); A^dystQH Pipg & 

Steel Co. V, United Stales. 175 U.S. 211, 240-41 (1899). Market division agreements among 

potential, as well as actual, competitors are equallv unlawful; and both are conclusively 
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presumed to have anticompetitive effects. See Palmer, 498 U.S. at 49-50 (market allocation 

"agreements are anticompetitiv e regardless of whether the panies split the market within which 

thev both do business or w hether thev merelv reserve one market for one and another for the 

other"). Given the general condemnation accorded to market div ision agreements, it is extremely 

important for the Board to assure in the division of Conrail that CSX and NS do no injury to 

markets they will serve. 

Applicants, citing lo the ICC's BN/Santa Fe merger decision, identify a five-part 

test for exercise ofthe Board's conditioning power. CSX/NS-176 at 38. Eighty-Four Mining 

Company, in this plea for relief respectfully submits that its situation .satisfies each part of that 

test; 

(i) There is a causal connection betv%een the merger and the alleged 

competitive harm: Thj harm to Eighty-Four Mining Company is a direct 

result from the proposed transaction. There currently is a balanced 

competitive market for MGA region coal. As a direct result of the 

structure ofthe transactior. Eighty-Four Mining Company will be 

foreclosed from approximately 20% ofthe market and prejudiced in an 

additional 58% of the market, as compared w ith its competitors. 

(ii) The proposed condition is narro\\ iy tailored to remedy the alleged 

harm: Eighty-Four Mining Company is requesting either that CSX be 
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accorded trackage rights over the Ellsworth Secondary' line with the right 

to serv e Mine 84. and associated rights of access along the Mon Branch 

line, comparable to the trackage rights accorded over the lines ofthe 

former Monongahela Railwav, or alternatively that Norfolk Southem be 

directed to provide switching of Mine 84 traffic to CSX either at 

Homestead (at the north end ofthe Mon Branch line) or at West 

Brownsville (the junction with CSX at the south end of the Mon Branch 

and the Monongahela lines). The switch should be that which is either 

agreed upon by CSX and NS, or in the absence of agreement, determined 

bv the Board. Switching is provided for at numerous other places in the 

transaction;- and the same terms as govem switching elsewhere should be 

applied in this instance. EFM-7 at 24-26. 

No objection has been raised by applicants to the practicality or feasibility 

of either of these remedies. Currently, Conrail handles all coal traffic from 

Mine 84 and its six direct competitors on the Mon Branch line; and the 

rights granted to CSX in this proceeding will divert traffic at West 

Brow nsville off the Mon Branch to the CSX line on the East side of the 

Monongahela River. Accordingly, there is no issue of operational burden 

from either ofthe alternative remedies requested by EFM; and appliv ânts 

Switching is provided at Indianapolis and olher locations, as set forth at CSX,^S-25 at 
501, el seij 
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hav e not challenged the requested remedy as overly broad, burdensome or 

otherv ise impractical. The financial terms suggested are those otherwise 

agr.'ed upon by NS and CSX for either trackage rights or reciprocal 

sw itching, under analogous circumstances.— 

(iii) Alternative remedies do not exist: fhe Board has exclusive jurisdiction 

ov er rail mergers and the conditions which may be imposed thereon. 

There is no independent contract or statutorv provision goveming this 

aspect of the transaction which would afford EFM an altemative remedy. 

As discussed in the context of the legal standard, market divisions 

generally are reviewed as restraints of irade and condemned as per .se 

violations of the antitrust laws. Supra at 19-20. .Applicants seek, pursuant 

to 49 U.S.C. § 11321(a). exemption from the antitrust laws to cany out the 

acquisition and division of Conrail. That authority may be conferred by 

the Board "as necessary lo let that rail carrier...carrv out the 

transaction.. and exercise control or franchises acquired through the 

transaction." It is hypocritical for applicants to argue that EFM does not 

suffer injurv, or that whatever injurv it vvill suffer is not cognizable and 

subject to remediation by the Board, while contemporaneously seeking 

iinmunitv from antitrust liafilitv to effect the market division of Conrail's 

I he fees assessed should be those applicable to unit train or other multi-car movements. 
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lines and the industries Conrail serves.- Indeed, to accept applicants' 

conlenlion thai there is no cognizable injurv, there is no need for the Board 

to extend anlitru.si immunity lo the division of Conrail's lines serving the 

MG.A region coal market since, if there is no injurv , such immunity is not 

"necessarv " for CSX and NS to ca rv out the transaction.- The preferable 

route is for the Board to exercise its conditioning povver to remediate the 

harm that otherwise would be infiicted upon Eighty-Four Mining 

Company. 

(iv) The requested condition would not improve Eighty-Four Mining 

Company's position: .As detailed above, Eighty-Four Mining Company 

does not seek to improv e its position, but rather to maintain the status quo 

VV ith regard to its market competitiv e position vis-a-yis its direct 

competitors. Mine 84 cannot be viewed in isolation, as applicants 

contend. As described above, EFM's situation is directly analogous to that 

of Norfolk Southern following the announcement of the merger agreement 

- l he Board in rev iewing grants of immunity to motor carrier collectiv e ratemaking 
activ ities has noted the contradiction inherent in extending antitrust immunities to activities that 
""would not violate the antitrust laws in the absence of antitrust immunity." National 
Classification Committee — .Agreement, Section 5a .Application No. 61. Decision served 
November 13, 1997. 

- While the ""as neces.sarv" language of the statute evidences that the Board may define the 
scope of antitrust immunitv accompanying approval of a control transaction, the Board also may 
sua sponte limit the scope of antitrust immunity under the powers conferred by Section 10502 of 
the Act, .-ll. cord \or\o\k Southern Ry. Co. — Abandonment lixemplion — in Favette County^ 
AL. SIM Docket \ o AB-290 (Sub-No. 190X) (served Feb, 12, 1998). 
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between CSX and Conrail. Those carriers pledged to keep Conrail's lines 

serving the Northeast open for Norfolk Southern, and the merger otherwise 

would not hav e affected Norfolk Southern's ability to operate over its 

system. Nonetheless, Norfolk Southern's position was that it had "no 

choice but to oppose" the CSX/Conrail merger." Norfolk Southems' 

concern was the creation of "an extremely uncompetitive market in the 

Northeast,"'̂  The test lo NS wa,̂  not vvhether its current lines and network 

would be affected, but rather the public interesi in maintaining ""a 

relativ ely balanced rail system in the East. If you get CSX and Conrail 

together, you start out with market dominance in the East."*̂  The 

counterpart to market dominance is market foreclosure, and that is the 

situation facing EFM as its direct competitors, representing 87% of MGA 

region coal production, secure enhanced market access while it. with 13% 

of production capacity, faces m irket foreclosure and disadvantage. NS' 

economic witness. Dr. Harris, conceded that it would be advantageous to 

structure the transaction lo avoid inflicting injurv' on individual shippers 

^ Magda Ralajski, N*. rtblk Southern Vice President of Corporate Communications. .Journal 
of Commerce. October 18, 1996, p. I A. 

^ William Bav les, Norfolk Southern Vice President, .Journal of Commerce. December 6, 
19%. pp. lA. 7B. 

^ Dav id ( ioodo. Norfolk Southern Chairman, Washin^̂ ton Post. December 31. 1996, 
pp El ,h . ' . 



such as Mine 84.*̂  The condition requested by EFM is narrowly tailored 

to preclude competitive harm caused bv tho transaction, and would 

maintain the status i/uo and iH)t af ford I'FM an advantage over its position 

prior to the iraiisaotion."^ 

(v) The conditions requested would not change the competitive balance 

among shippers: EFM seeks not to change, but rather lo preserve, the 

compelilive balance within the MG.A coal market, l l is applicants who 

seek to radically, and arbitrarily, change the competitive balance vvithin the 

MGA region coal market that currentlv exists, and then to erect barriers 

around their conduct by claiming that "it is beyond the scope of the 

Board's authority or sound public policv in a free market economy to 

^ EFM-7 at 20-21. 

- EFM's position is full v consistent with the decision of the Interstate Commerce 
Commission in Illinois Cent, (iulf R. — .Acquisition — GM&O. 388 I.C.C. 805 (1971), a f fd . 
Kansas Citv Southem Rv. Co. v. United Slates, 347 F. Supp. 1211 (W.D. Mo. 1972). aff'd. 
mom,. 409 U.S. 1094 (1973). oiled at CSX NS-l 76 al 41. In that proceeding. KCS sought 
conditions on merger of the Illinois Central and the Gulf Mobile and Ohio railroads which 
would have increased the KCS .system mileage bv almost one-third, afforded KCS direct access 
to Chicago and l ast St. l.ouis which il had not prev iou>!_\ enjoved, and increased ils gross 
rovonuos hv eight limo> KCS" own estimate of its potential traffic loss and 55 limes the traffic 
loss estimated b> tho Commission. .As recited by the United Stales District Court, the 
Commission found th.'t the ""purpose ofthe proposed condition is not to preserve the competitive 
status quo of KCS bul rather lo enrich it al applicants' expense." 346 F. Supp. at 1213. EFM 
socks onlv to preserve its competitivo status quo. not lo improve its position, and certainly not to 
enrich ilsolt'at applicants" expense. 
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attempt to equalize the iransporlation alternatives of all shippers."— As 

detailed above, this is not a case of a competitive impact flow ing from a 

settlement with another party having a consequential ef fect upon a shipper 

w ith regard lo a portion of its marketplace.'̂  Rather, the hami to Mine 84 

is a direct result ofthe principal agicemeni before the Board for approval, 

the div ision of Conrail's routes and the agreement to share access to six )f 

the seven MGA region producers of high BTU/medium sulfur coal, l^y 

asserting tliat the injurv inflicted upon EFM is "beyond the scope ofthe 

Board's authoritv or sound public policy in a free market economy," 

applicants in essence are tellii.g the Board and ihe public that they, and 

they alone, hav e the power to agree to a market division and the 

determination of winners and losers in the industrial sector.— It is not 

applicants, but rather the Board which is charged with the duty of 

protecting the "public interesi" and assuring that the self-interested, and in 

this instance arbitrarv, dealings of consolidating rail carriers do not 

adversely affect competition. 

CXS,1SS-176al 43. 

- Compare BN SF al 39, 99. regarding Bunge Corporation, which sought stop-off 
priv iloges regarding a route granted to the SP as a settlement in the BN SF merger proceeding 
which would benefit some, bul not ail. Bunge's competitors. 

^ .Applicants' reference to a ""free market economy'" is highlv ironic in that applicants seek 
to denv tree markol choices lo EFM. and subject EFM to nonopoly transponation conditions, 
while confening market choices upon I JM's direct competitors. 
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B. The Injurv To Eighn-Four Mining Company Is Cognizable And Requires 
Redress 

1 hero is no doubt in the record in this proceeding that a division of Conrail with 

joint serv ice being accorded to all of .Vline 84's direct competitors but not to Mine 84, and the 

related div ision of Conrail's utility and other coal markets between CSX and NS to the effect of 

foreclosing or prejudicing EFM in 78"/o ofthe marketplace, will injure Mine 84. Not only has 

Mine 84 so demonstrated through its evidence, but also applicants CSX and NS have so 

acknowledged as detailed abcve. NS' economic witness. Dr. Harris, conceded in his deposition 

that a shipper which does not receive dual service when its competitors do so is subject to a 

market disadvantage. EFM-7 at 20. There is no record support or argument that the division of 

the MGA region coal markets entailing the grant of joint access to the six mines located on the 

lines ofthe former Monongahela Railway and limiting Mine 84 to single-carrie.- service is 

justified on any basis. Ralhcr. the evidence is that this result occurs simply from the manner in 

whicU lhe map was drawn; and il is likely that there was no specific consideration given to the 

consequential effects upon Eiglity-Four Mining Company. 

Furthermore, the factors applied in evaluating rail consolidation proceedings, 

when looked at beyond the narrow context of the rail applicants themselves, as is warranted by 

the scope and unique nature of this transaction, unquestionablv support a remedy for Mine 84. 

•fhe second factor commanded bv Congress to the Board under Section 11324(b) is "the effect on 

the public interest of including, or failing 'o irclude. other rail carriers in the area involved in the 

proposed transaction" This factor looks beyond the totality ofthe market to the effect on 
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indiv idual i.:arket participants w ho may not be beneficiaries of the transaction. This factor 

recognizes that "markets" are not amorphous concepts w hich hav e application onlv in theoretical 

economics; rather, markets are comprised of individual suppliers and individual customers. The 

principle underfv ing this factor — the public interest in assuring fully functioning and 

competitive markets and in av oiding undue consequences c n participants in those markets — is 

the verv consideration being brought to the Board by I:ighly-Four Mining Companv. 

The fifth factor commanded to the Board to evaluate in Section 11324(b) 

addresses the effect on competition. .Again, this is the very element being raised by Eighty-Four 

Mining Companv B> analog), the Board in the UP/SP merger decision stated that it is 

"disinclined to impose conditions lhat would broadly restructure the competitive balance among 

railroads with unpredictable effects." UP SP ai 144. In the instant proceeding, the Board is 

asked to bless the div ision of the Monongahela coal region market between CSX and NS in a 

manner that would "broadlv restructure the competitiv e balance" among coal producers. The one 

distinguishing factor between this situation and the caveat expressed by the Board in UP-SP is 

that the results here are predictable, namelv the extreme prejudice lo .Mine 84 in the marketplace. 

As a matter of rail transportation policv and tho public interest, just as the Board seeks to av oid 

arbitrarily imposing restructuring of competitive balance, so should the Board in ils oversight of 

^ fho K'C has do'lnod competitive harm resulting from a merger as the ability to gain 
sutfioient market power to raise rates or reduce serv ice (or both), and to do so profitably relative 
to pro-merger lev els. BN SF at 54. In the context of EF.M's 84's situation, the exclusion of 
Mine S4 trom the competitive transponation market being extended to its direct competitors 
subjects Mine S4 to that vorv risk, at least from a relative perspective, supra al 12-13; see also 
RI.G at 1 -̂19. 
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railroad consolidation proceedings protect the marketplace against the applicant railroads 

arbitrarily doing .so themselves. Markets should function based on principles of economic 

efficiencies, .see REG at 18-19, and should not be undermined due to arbitrary and artificial 

influences. 

IV. CONCLl'SION AND REMEDY 

Eighty-Four Mining Company has demonstrated, without challenge, that the division of 

the MG.A region coal market by CSX and NS in theii acquisition of Conrail will have a 

substantial, material and adverse effect upon Eighty-Four Mining Company. EFM is one of four 

companies, operating sev en mines, producing high BTU/medium sulfur content coal that is 

playing an increasingly large role in energy production as a result of Clean Air Act requirements. 

With its recent increase in capacity, EFM is the secoi.d largest MGA region producer. 

Maintaining a fully competitive marketplace is important not only to EFM. but also to the 

utilities and other consumers, since efficiently functioning markets produce maximum economic 

efficiencies for all in the distribution chain. EFM seeks no adv antage arising out of this 

transaction, but only to maintain the level playing field it presently enjoys. EFM seeks the same 

outcome from rail consolidation in the East as sought by Norfolk Southern when f.»ced with the 

original merger proposal between CSX and Conrail. 

The condition requested by EFM is narrowly tailored .» remedy the injury the transaction 

otherw ise would inflict and is practical, feasible and non-intmsive on the structure of the 



transaction. That remedv entails cither the grant of irackage rights to CSX to serve Mine 84, or a 

roquirement that NS prov ide switching of IT'M traffic to CSX.- The lerms of either remedial 

provision should be consistent with trackage rights or switching oiherwise agreed upon by 

applicants in this transaction. 

W HEREFORE, THE PREMISES CONSIDERED. Eighty-Four Mining Company 

respectfullv' urges the Surface Transportation Board to direct either that CSX be accorded 

trackage rights along the Mon Branch and Ellsworth Secondarv lines, under similar terms and 

conditions as CSX will enjoy trackage rights along the lines ofthe former Monongahela Railway, 

or alternatively that Norfolk Southern be directed to provide switching of Mine S4 coal cars to 

CSX. either at Homestead or at West Brownsv ilie. 

Respecjiidly submitted. 

Martin \\' I ercovici 
Keller and I eckman LLP 
1001 G Street. NW 
Suite 500 \ i esl 
Washinguyi. DC 20001 
(2(32)434^+144 

.Altornev 

Februarv 23. 1998 

"or I:ighly-Four Mining Company 

\ 

-- 1 he routo miles involved are approximately 32. MTM at 22. This represents a distance 
loss than 2(>"o ofthe trackage rights granted CSX along the former Monongahela Railwav; and a 
substantial portion of the route is along the l-llsworth secondarv . the branch line serving Mine 84. 
As discussed sup. a al 20-22. applicants have rai.sed no issue conceming the practicality or 
feasibililv ofthe requested remedies. 
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MGA Coal Region 
EXHIBIT 1 

SOURCE: tFM-7, Exhibit MTM 2 
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(2) > '̂hereupon, 
(3) JOHN WILUAM FOX 
|4) was called as a witness and, having first been duly 
(5] swom, was examined and testified as follows: 
|6) EXAMINATION 
(7) BY MR. BERCOVICI: 
(8) Q Mr. Fox, Tm Martin Bercovici, Tm the 
(91 anomey for Eighty-Four Mining Company and we had 

(10) the opportunity to have a discussion hack in August, 
(11) as you may recall -
(12) A I recall. 
[13] Q - conceming the same proceeding, a 
(14) statement contained in the rebuttal filing on 
1151 December 15. The rebuttal verified statement of John 
116) William Fox, Jr. 's, I take it, is your statement? 
(17) A Yes. 
118) Q Do you ha ve any changes to make to tliat 
(19) stater.ent? 
(20) A No, sir, I do not. 
(21) Q At the prior deposition, we discussed what 
(22) we referred to in that dialogue as the Pinsburgh 

CONRDENTIAL MATERIAL Page 5 
(1) Seam, or the Pittsburgh 8 Seam, and t/iat 's also 
(2) discussed in the comments of the Eighty-Foui Mining 
13\ Company, are you familiar with the prior discussion ? 
(41 A Yes. Generally, yes. 
(5) Q For purposes of our discussion today, when 
|6) / rtfer to the Pittsburgh Seam, or the Pittsburgh 8 
(7) Seam, what I will be talking about is the competitive 
|81 market described by Mr. Majcher, that's 
19) M-a-j-c-h-e-r, in his testimony which comprises of 

110) West Virginia Mine 84 and the six mines in southem 
111) Pennsylvania and northem West Virginia, which 
112) Eighty -Four Mining Company considers to be direa 
(13) competitors; is that clear ? 
114) A Ves. 
(15) Q In your statement, you discitss both utility 
(16) coal and metallurgical coal, can you Just give us a 
117] brief discourse on the difference between the two 
(18] categories. 
(19) A Utility coal is generally characterized as 
120) enei^gy-producing coal. Metallurgical coal is the 
121) quality of coal that's generally used in the cok'ng 
122) process and prelude to steel making. 
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(11 Q Do thty have differing physical 
(2) characteristics? 
13) A Not always, but sometimes they do in 
(4) general, but some coals are used both ways. Some 
(5) coals from a particular seam may be processed in 
(6) different ways to be used for either steam coal 
(7) purposes or metallurgical purposes. 
(81 Q I believe when we had our discussion b jck 
(91 in August, you had referred to the Pittsburgh 6v am as 

(101 basically a utility coal area? 

Ill) A I think that's the general - the most 
(12) prevalent use of that product is for utility coal, I 
(13) believe that. 
(14) Q And does that have to do with the 
(15) characteristics ofthe coal, or the price of it, or 
(16) the physical location. ur -
(171 A I think it's the general characteristics of 
(18) the coal. 
(19) Q And those characteristics would be sulfiir 
(20) content and heat content, among others, or are there 
(21) other charaaeristics as well? 
1221 A Those are characteristics, yes. 

CONHDENTIAL MATERIAL P^^TT 
i'l Q The rebuttal verified statement that you 
Cl submitted on December 15, dui you prepare that 
(31 statement? 

(4) A I - through a series of interviews and 
(51 edits, you know, and wordsmithing, I participated in 
[t\ its preparation. 
|71 Q Were you the priman,- draftsman of it? 
(81 A No. 
I'l Q M,a.v the primary draftsman ? 

iioj A I'm not even - my staff, people on my 
1111 staff av sisted in the preparation. I answered 
I'2! questions and made an outline and then it was 
drafted 
(131 from that. 
114] Q •'\nJ who nn your staff would tliat have been? 
(151 A Every one, my whole staff, 1 mean, as it 
1161 pertained to other - I mean, I have a staff of about 
117] 35 people, I don't recall exactly who worked on it. 
118] Q It took 35 people to dis cuss - to 
119, witness - to comment on parry statements? 
1201 A Ves. 
I211 Q There was no one who had particular 
|22| responsihdityfor it? 

CON FI D E T ^ A L MATERIAL P ^ ^ l 

I'l A I haa particular responsibility for it. 
I'l Q Dul counsel assist in preparing the 
131 rebuttal statement ? 
|4l A Not to my know ledge. 
(5| Q You are familiar with the statement and the 
16| contents -
(71 A It's my statement. 
(81 Q Olher than the n^ o pages of worksheets 
19] which were submitted to the document depository -

(I0| let mc show you those, those are NS-80-HC-00101 and 
(11) 00702. Did you consult any documents, repon or 

XMAX(2/2) 
(12) other analysis in preparation of your rebuttal 
1131 statement? 

(14) A I don't recall any others. Maps, maybe, 
(151 you know, just general information that I generally, 
1161 you know, have in my head, I guess, is where most of 
(171 it came from. 
(181 Q The document bearing the number - la.st 
119) three digits 102. vill you help me understand what 
|20| this document is, plea.se. 
(211 A It's a breakdown of the coals and the 
(221 metallurgical and utility groups and different 

CONHDENTIAL MATERIAL P^^79 
11) catejiories of forwarded, received, overhead, and 1 
12) can't remember what else it stands for at the 
(3) moment. If somebody can help me -
(4) MR. MOREY: "it s probably line haul -
(5) THE VMTNESS: Une haul, yeah, I guess 
(6) that's what that is - no, I don't believe that's 
(7) right. 
(8) BY MR. BERCOVICI: 
(9) Q You don't believe that that's line haul ? 

(10) A 1 think I made myself a note. 
(11) MR. HOWE: Local "probably. 
(I2| THE WITNESS: Local, that's what it is. 
(131 MR. HOWE: O is overhead, L should be 
[I4| local. 
(151 THE WITNESS: Yeah, local is what it 
(161 means. I don't know why it escapes me, but that's 
(17) what it means. 
(181 MR. BERCOVICI: I appreciate that 
(191 explanation, I've been puzzling over what the 
(20) initials had meant. 
(21) BY .MR. BERCOVICI: 
1221 Q What is the category 830 and the category 

CONHDENTIAL MATERIAL Page 10 
ni 500.' 

(21 A 800 would be utility coal and 830 would be 
|3| metallurgical. 
|4l Q Forwarded would he coal tfiat originated on 
(51 the A'5 system and was interlined with another earner 
(61 for destination; is that correct? 
(71 A Yes. 
(81 Q And received would be thr converse, that 
(91 you were delivering carrier, but not the originating ? 

(101 A Right. 
1111 O And overiiead, you 're a bridge carrier, 
1121 neither originating or terminating ? 
(131 A Right. 
(141 Q Local, of course, is where the movement Ls 
(151 handled entirely on the NS system ? 
(161 A Yes. 
(17| Q Arui what are the percentages - percentages 
1181 of-
119) A Percentages of the total. In other words, 
120) in the utility category, 20 percent of the total are 
|2i) either forwarded or received, handled and 
(22) interchanged, so to speak. And in the metallurgical, 

CONHDENTIAL MATERIAL Page 11 
(I) 30 percent are forward, received or overhead, 30 
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(14) 

XMAX(3'3) 

(2) percent of the total, they're handled in interchange. 
|3| Q Andfrom these figures, I gather that 
141 appro.ximately 80 percent ofthe coal handled by 
|5! Sorfolk Southem Ls utility coal as compared to 
It] metallurgical coal? 
|7| A Yes. Domestic metallurgical - if you 
|8| added domestic metallurgical and domestic utility, I 
19) guess that would - that percentage would work. 

110) Q Since our last discussion on August 25, are 
n 11 you aware of any studies tliat Norfolk Southem lias 
1121 conduaed with regard to the Pinsburgh 8 coal 
im market? 
1141 A None specifically. We look at infonnation, 
1151 we try to educate ourselves all the time as to the -
1161 as best we can to the operating conditions, and we've 
1171 been there, prol ably, since then. I've studied it on 
1181 the ground, so to speak, in person. I've - I mean, 
119] there's a lot of intormation being developed in 
(20) connection with our - in anticipation of marketing 
121) these coals. I don't know specincally what you have 
1221 in mind, but there has been activity with respect to 

CONFIDENTIAL MATEniAL P.ige 12 
developing market intelligence, to the extent 
possible since that time. 

Q But have you done any formal analysis of 
where the coal now moves to and what utilities would 
be good candidates for that coal, and matters of that 
nature? 

A We've discussed it - from a formal 
analysis standpoint, I don't - we're try ing to get a 
working knowledge ofthe types of coa', and <he 
markets, and the users, and we're try ing to develop a 
\e\ el of competence w ith that particular product. 
.As far as a formal analysis, I don't think 
we've done that. We've used what publicly availab> 
data there is. 

Q Would it he proper to citaraaerize your 
activin as backgrounding information? 

A Ves. 
Q Page 2 of your rebuttal statement, you 

express your preference to resolve concems about the 
cffcas of the Conrail acquisition through 
market-based negotiation and agreement rather than 
leaving the resolution of these issues to the Surface 
'CONFIDENTIAL MATERIAL Page 13 
Transportation Board, and you go on to state tliat \uu 
Iiave reached agreemem with a number of customers. 
Tlie first one you mention is Pennsylvania 
Power <£ Light Company, who initialed that discussion 
leading to tliat agreement? 

A We been working with the PP&L people 
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three 
|7i or four years before the Conrail consolidation. I 
|Si don't know who initiated that conversation, but as 
|9) long as - I suspect it goes back as long as they've 

110] been a utility using coal, 
n n NS coal marketing - N& W coal marketing 
1121 before them - would have had an interest in that 
113] supply chain opportunity. So, I mean, the 

original -1 don't know who originated those 
1151 conversations, but it goes back a ways, our 
|16| relationship with PP&L. 
1171 Q Does this relate to your efforts to sell 
118] coal to PP&L that led to the complaint case by PP<SiL 
|I9| against Conrail that the - before the agency? 
1201 A 1 don't know what led to that complaint. 
12 n Q Tlie agreement with PP&L. are both Norfolk 
|22| Southem and CSX parties to agreement? 

CONFIDENTIAL MATERIAL Page 14 
in A CSX is not a party to our agreement. 
|2| Q Is not? 
131 A No. 
|4i Q You state that following the approval of 
(5) the transaction, the - all of the PP&L plants will 
161 he solely served hy NS and that you Iiave reached 
[l\ agreement with them. Does that agreement permit PP&L 
|8l to secure coal that's transported hy CSX to their 
19) plants? 

1101 MR. ALLEN: I 'm going to object to that 
1111 question on the grounds that the agreement is highly 
|12) confidential and of utmost commercial sensitivity and 
113) 1 don't see any basis for getting into the details of 
114) the agreement. 
1151 MR. BERCOVICI: He raised the agreement 
(16) himself in the testimony, stated that he's resolved 
117) their - whatever issues that they had with them, and 
|181 that - raise.1 in the context that they will be 
|19| exclusively : er\'ed posttransaction. 
120] I think it's re!evant to fmd out for 
1211 purposes here vhether or not that involves a 
|22l provision for NS to jer^e those plants in some 

CONHDENTIAL MATERIAL Page 15 
in fashion. 
12] MR. ALLEN: It allows NS to serve those 
[3] plants? 
14] MR. BERCOVICI: E.xcuse me, allows CSX lo 
|5| serve those plants. 
(61 MR. ALLEN: Well, again, I'm going to 
|7i restate my objection, because the details of the 
|8l agreement are not relevant to his statement. He's 
|9l stated that they've entered into an agreement. You 

110) can ask him whether his statement is accurate, but to 
| l n get into the details of it, I thi:ik, is unnecessar>-
1121 and goes beyond what is appropriate. 
1131 MR. BERCOVICI: Are you instructing him 
not 
1141 to answer? 
1151 MR. ALLEN: Yes, I am. 
[161 BY MR. BERCOVICI: 
(171 Q Regarding the ag-eement with Weinon Steel, 
118) W-e-i-r-t-o-n, Steel Company, can you tell us who 
1191 initiated those discussions ? 
[20] A I don't remember who. I ihink someone at 
|21) Weirton did, but I don't remember the circumstances. 
1221 Probably came through our Pitu burgh sales office. 

CONHDENTIAL MATERIAL Page 16 
11) Q The concems tha: they had expressed, you 
\2] referred to, were those concems arising out of the 
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116] 

I!7| 

131 fact that they would be exclusively served by Norfolk 
|4) SouthemposttratLsaction? 
(51 A It seems to me that their concerns were to 
(61 get to know NS as a carrier. They had limited 
(7) experience with us and we toured their facilities and 
(8] agreed to cooperate in the various benchmarking 
(9) processes with respect to safety and facility and 

(10) staffing and things of that nature. So we got to 
(11) know them on that level, that l',d to commercial 
(12) discussions, that we got to kn jw more about what 
(13) their transportation requir^.iients were, their supply 
(14) chain connections, they take iron ore and coke, they 
(15) don't actually take coal. 
(16) We didn't have any direct exp<;rienr« with 
117) them, and we w ere able lo reach i comfort level with 
(18) Reardon and them with NS to resolve their concems 
(19) through that process, and it took several months of 
(20) attention, so to speak, visiting their facility and 
(21) consulting with them at a lot of different levels 
(22) with NS. It turned out to be a pretty useful 

CONHDE.NTIAL MATERIAL Page 17 
(1) process. 
|2) Q Is that agreement solely benveen Weinon 
|3) and NS and docs not involve CSX? 
[4) A Yes. 
(5| Q You referred to an agreement with Delmarxa 
(6| Power & Light, which you state has rtvo plants in 
(7) Delaware that will he solely .served by NSfollow'r.g 
[81 the transaaion, that Delmar\a will he able to 
(91 continue to economically access coal originating on 

(101 C5A', do you recall who initiated the discussions 
III) leading to the settlement with Dclmar\a ? 
(12) A There again, our relationship with Delmarva 
(13] goes back many years. We've had supply chain 
114] connectioas with Delmarva, we know their people, 
(15] we've had business relations with them as long as 
(161 I've been in coal marketing, and much before that, 
(17] I 'm sure. So there was an extension - a natural 
118] extension of that process. 
(19| Q Is CSX a pany to that agreement ? 
[201 A No. 
(211 0 IV7UJ: kind if arrangement did you make with 
1221 Delmarva in general ierms to allow them to continue 

CONHDENTIAL MATERIAL Page 18 
(II to economically access coal originating on CSX? 
12] MR. ALLEN: Again, I object to the question 
13] to the extent it goes into the details of the 
(4] agreement. 1 don't see how he can answer lhat 
(5! question without - without disclosing confldcntial 
[fc] information. 
(7! MR. BERCOVICI: He's the one who raised it, 
18] Mr. Allen, he said that there -
(9) MR. ALLEN: But again-

[10] MR. BERCOVICI: - that he's the one who 
nn described what the effect of the agreement is. I 
(121 think we're entitled to know is that a switching 
(131 arrangement, is that a joint line haul, is there 
114] trackage rights. 
(151 MR. ALLEN: Again, 1 object and will 

XMAX(4/4) 

instmct him not to answer to the extent it requires 
describing details of the agreement that would be 

(181 confidential under the agreement. 
(191 MR. BERCOVICI: We do have a protective 
120] order operative in this proceeding, and we are all 
1211 parties to the protective order, I am; and Ms. Taylor 
122] is, I am sure; Mr, Morey is; and the board and Judge 

CONHDENTIAL MATERIAL Page 19 ~~ 
111 Leventhal in his rulings generally have favored 
12] disclosure, and, again, as I say, this is an issue 
|3| that was raised directly by the witness in his 
|4| statement. 
15) If we need to, we can call the judge and 
|6| get a disposition on this issue. 
(71 MR. HOWE: Wouldn't we have to call 
|8] Delmarva and the other parties of the agreement? 
(9| MR. BERCOVICI: That hasn't been required, 

(10] Mr. Howe, in terms of these proceedings. The agency 
1111 has ruled that its protective order is sufficient to 
112] protect the interests of the other party to the 
113] agreement, and they have done that both in this 
(14) proceeding and in a recent rate case ruling thiit was 
(15) issued by the agency. 
[I6| MR, ALLEN: Could you read your question 
117) again. 
1181 (The reporter read the record as requested.) 
[191 MR. ALLEN: Can w e go off the record? 
120] Maybe we ought to discuss this. V\'hy don't we - do 
1211 you mind if we jus t -
1221 MR. BERCOVICI: Not at all, please do. 

Pape 20 CONFIDENHAL MATERIAL 
m Let's try and get this resolved. 
12] (Discussion off the record ) 
|3| MR. ALLEN: Having considered this matter 
14] off the record, I have decided, in view of the way 
(5) that Mr. Fox discussed and relied on the Delmarva 
|6l agreement, to permit him, without waiving our 
(71 objections, to answer the question to the best of his 
18] knowledge regarding Delmarva, but that conclusion 

and 
|9] instmction applies only to the Delmarva situation. 

(10) So, if you can recall the question, 
(11] Mr. Fox, go ahead and answer it. And I do so, by the 
112] way, in order to simply avoid having a dispute on 
113] this matter and in order to move the deposition 
[14] along. 

(151 MR, BERCOVICI: Thank you. 
116] THE WITNESS: And the question is? 
(17) BY .MR. BERCOVICI: 
1181 Q I'll repeat the question, Mr. Fox. 
119] With regard to the agreement with Delmana, 
|20) what, in general terms, is the arrangement that will 
[21] allow Delmana to be able to coruinue to economically 
[22] access coal originating on CSX, will there - is 

ID 
(2) 
(3) 
(4) 

CONHDENTIAL MATERIAL Page 21 
there a switching arrangement in place, is it a joint 
line haul, or do they have haulage rights? 

[REDACTED] 
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1161 

Q You funher refer to an arrangement with 
Ohio Valley Coal Company: again, do you recall who 
initiated those discu.ssions? 

A I 'm pretty sure Bob Morey initiated those 
discussions. 

Q You state that this Ls a NS/CSXjoint line 
scrx icc. do 1 understand tliat this agreement Ls an 
agreement with CSX, NS and Ohio Valle\ ? 

A Ves. 
Q Page 7 of your statement, tlie first 

paragraph with a bullet, you state 'EFM will not 
CONFIDENTIAL MATERIAL Page 23 

necessarily he foreclosed from sening that 
market" - tliat market being the market sened .solely 
hy CSX postiran.saction - "as it predicts. " You 
fiirther reference your disai.\sion ahove of various 
agreements that Iiave been reached as pan of this 
proceeding. 
Is it your intent here to state tliat if 
settlements can he reached, that Eighty -Four Mining 
Company can reach the posttransaction CSX exclusively 
sened points? 

A In the utility market, the power gmerators 
are the castomer who drive that process. I f they 
have an interest and they can articulate that 
effectively, then it's been my experience that NS and 
CSX will cooperate. I mean, that's what's happened. 
1 don't know that - I mean, there's no - it's on a 

117) utility-for-utility basis, each utility coal us-r 
118] would drive that process. 
119] Q Is this .something that they would have to 
[20] presene in terms of their opportunity during this 
1211 transaaion proceeding before the Surface 
122] Transportation Board? 

XMAX(S/5) 

in 
121 
(3) 
|4] 
15) 
|6| 

Weinon 

CONFIDENTIAL MATERIAL Page 24 
A I don't understand. 
Q For EFM to protect its abdity to reach its 

customers, whose posttransaction will be CSX 
exclusive points, Ls it necessary that those 
customers now be aaive in trying to get arrangements 
such as Pennsyhania Power & Light, Delmana, 

17] 
|8| 
19) 

110] 

mi 
move 

Steel, and others, in order to preserve that 
opponunity? 

A I don't think the timing is significant, 
that seems to be an ongoing process. I mean, as 
previously stated, a good percentage of NS coals 

12] 
(13) 
(14] 
(15) 
(16) 
(171 
118] 
119] 
120] 
121! 
122] 

in interchange. 
Q When you say -
MR. BERCOVICI: Can you read back his last 

answer. 
(The reporter read the record as requested.) 
BY MR. BERCOVICI: 
Q 1 re those NS coals that NS originates, is 

that w'li.. . i)u ha ve reference to ? 
A Part of them are and part of them are 

originated on other carrier's lines, as the work 
paper that we previously discussed indicates. 
CONHDENTIAL MATERIAL Page 25 

Q In that work paper, the top line under the 
SOO category, which you said is utility coal, Ls 

forwarded coal, would that be forwarded from 
railroads in the west as well as from other eastem 
railroads? 

A 1 hat's NS forwarded off-line. NS 
originated forwarded. 

Q Off-line? 
A Off-line. 
Q Arui u 's the R which would be the -
A Received. 
Q - received? And would that include 

received from westem carriers as well as -
A Ves. Yes. 
Q - other eastem caniers? 
A Some of that is eastem, yes. 
Q Of that 12 million plus tons of utility 

1181 coal received, approximately what percentage of that 
|19) is coming from Conra.i? 
120) A For utility coal? 
|2l) Q For utility coal. 
(22) A Not much, i f any. I don't know 

CONHDENTIAL MATERIAL Page 26 
in specifically. 
|2) Q Are you aware of any of it coming from the 
131 Pinsburgh Seam ? 
(4| A 1 don't specifically know of any. 
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Q If t'lat were a significant ponion of the 

12 million :ons, do you think you would know about 
that coming from the Pittsburgh Seam? 

A Yes. 
Q On January 14, New York State Elearic and 

Gas reponed to the Surface Transponation Board that 
U had reached an agreement with the primary 
applicants, are you familiar with that agreement? 

A Read that again, please. I didn't catch -
does that -

Q It's not in your testimony. New York State 

MR. ALLEN: NYSEG. Are you familiar with 
the NYSEG agreement? 

THE WITNESS: I don't think we have an 
agreement. We have a kind of a letter of 
understanding, but the agreements haven't been 
formalized, I don't think. Now, that's an ongoing 
CONHDENTIAL MATERIAL Page 27 

(11 process. We have, you know, reached an 
understanding 
(2| that should lead us to an agreement. 

BY .MR. BERCOVICI: 
Q Can you tell us who initiated the 

settlement discussions leading to that letter of 
understanding? 

A Pretty sure the NYSEG coal purchasing 

(31 

(41 

(51 
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(71 

group 
(8] d id . 
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nn 
(121 
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(151 

(161 

(171 
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(19] 

120) 

(21) 

'22! 

Q Does that letter of understanding involve 
both CSX and NS as panies? 

A 1 don't think so. I think CSX is a party 
to the arrangement, but I believe the letter that we 
have with NYSEG is between us - between NS and 
NYSEG. 

[REDACTED] 

ID 
(2) 
(31 
(41 

(5) 

(6) 

(7| 

(8| 

(91 

(10) 

(11) 

(12) 

CONHDENTIAL MATERIAL 

[REDACTED] 

Page 28 

(13) 

(141 

(15) 

(16) 

117) 

(18) 

(191 

(20) 

(21) 

XMAX(6/6) 

(REDACTED] 

CONFIDENTIAL MATERIAL 
(li 
|2| 
(3) 
(4) 
(5) 
16| 
17) 
181 
|9| 
(101 
(111 
(121 
(131 
1141 
115) 
[16] 

(17) 

(18) 

(19) 

(20) 

(21) 

(22) 

Page 29 

[REDACTED) 

(1) 

12] 

(31 

(4) 

15) 

(61 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

(14) 

(15) 

(16) 

1171 

(18) 

(19) 

(20) 

(21) 

(22) 

CONHDENTIAL MATERIAL 

[REDACTED] 

Page 30 

(II 
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14| 

Q If I recall correctly, when we met on 
August 25, you stated that you understood the 
concems by my client, Eighty-Four Mining Company, 
about the potential effeas of this transaaion on 
their operations, Ls that a fair recitation o f -

A I've heard their concems. 
Q Do you understand what they are? I'm not 

asking if you agree with them, I'm asking if you 
understand what they are. 

A I understand their - where they're coming 
from, but I'm not sure I really agree with the 
concems that they have as being legitimate. 
CONHDENTIAL MATERIAL Page 31 

Q You stale on page 3 of your verified -
your rebuttal statement that 'to the extent that 
other coal/utility panies have any concems about 
the control Transaction. NS remains eager to discuss 
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|5l those concems in a business environment in an effon 
|6| to reach accommodations tliat arc mutually agreeable 
17) and commercially beneficial. ' 
18] Have you approached Eighty-Fcur Mining 
19] Company in an effon to reach a mutually agreeable 

110] accommodation ? 

1111 A We've talked with them on several occasions 
1121 to try to address their concerns. 
113) Q Have you made any formal written proposals 
114) to them? 

(15) A 1 don't th ink-I haven't personally. I 
116) don't know that anything has come out of my group, 
(17) there's been quite a bit of interaction between the 
) 18) transaction level account manager in my group and 
the 
]i9i Eight-Four people. I don't know if they've exchanged 
(20) paper or not, I have not. 
(211 Q Who would that transaaion-level account 
[22 \ manager he? 
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(1) A Greg Workman is dealing with them. And I 
(2) have personally met with the Eighty-Four people on 
!3] several occasions, and we've discussed the matters of 
(4] concern. 
(5) Q A fnv days before wc liad our dLscussion on 
[b] August 25th, I had an opponunity to have a similar 
n conversation with your counterpan at CSX, Mr. Ray 
(81 Sliarp. He stated during the deposition tliat It was 
|9] /ij.v intent to dLscuss a .switching arrangement with 

110] Norfolk Southern to enable CSX to obtain access to 
WW Mine 84 coal. Have you met with Mr. Sharp since 
IU] August 21? 
113) A Veah, I think we have. 
114] Q Have you had conversation with Mr. Sliarp 
115] conceming their interest in -
l i t ] A 1 would be surprised if he wouldn't be 

interested, why wouldn't he be interested? 
1181 Q Have you discussed this with him? 
1191 A Briefiy. 
|20) Q Can you describe what the tenor of those 
[21] discussions were? 
(22) A I 'm not interested in providing CSX access 
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to Mine 84. 

Q You state in your rebuttal statement. 1 'm 
looking at page 4, that NS intends to he very-
aggressive in pursuing business to locations now on 
Conrad that Mine 84 currently senes, docs this 
include locations lhat posttransaaion would be 
exclusively sened by CSX? 

MR. ALLEN: Does it include or exclude? 
MR. BERCOVICI: Include. 
THE WITNESS: There again, we work with 

utility u.sers and hopefully the CS.X served utilities 
that express an interest in Mine 84 product we will 
be able to reach similar type successful arrangements 
that we have in other circumstances. 
But the utilities, you know, drive this 

|16| 
1171 
1181 
119) 
120) 
•211 
122] 

process. We won't dictate which utility take 84's 
coal anymore than 84 will dictate, the utilities wili 
buy tiieir coa! and select their transportation 
services, and they generally negotiate with us 
separately, we don't - they won't negotiate their 
transportation arrangements with NS and CSX, 
sometimes together, but sometimes separately, and 
CONHDENTIAL MATERIAL Page 34 

11) also apart from the coal producer. And we are 
(2) actively engaged in that process at NS coal marketing 
13] to try to promote the NS coals to the marketplace 
|4) with our coal producers, but the ultimate decision 
(5) rcsu with the utility buyers. 
16) BY MR. BERCOVIQ: 
17] Q If utility buyer is interested in procuring 
[I] coal from Mine 84 and that utility buyer - or that 
(9) utility, 1 should say. is exclusively served by CSX, 

110) would you be prepared to provide switching to CSXso 
111) that they could handle the line haul movement to the 
;i2) utility? 

(13) A Not - probably not switching. We would be 
(14) interested in the line haul division of the revenue, 
(15) if we could reach an accommodation that way. We 
116) don't - we wouldn't -1 wouldn't make any kind of 
(17) general commitment to provide switching for 84's 
(18) coals to CSX without having more infonnation about 
(19) the conditions and destinations and revenues and the 
(20) cost structure involved. There's just a lot that 
(21) goes into making those kinds of decisions, and 
122] unfortunately, we're not in a very good position to 
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11) know those factors before control date, which is, I 
(2) think, sometime in August now. 
(3) So , you know, as a general principle, I 
(4) wouldn't be in a good position to make a commitment 
(5) about switching 84's coal to CSX without knowledge 

(6) the marketing conditions; operating conditions; 
17) competitive issues; cost structure; exbting 
(8) contractual arrangements, the kind of factors that go 
(9] into those decisions. 

(10) Q But I believe you said at the beginning 
111] that you would he disinclined to provide a SH'itching 
112) arrangement and that you would look toward a joint 
] 13) line anangement; is that correa ? 
(14) A Generally, that's better for us if we 
115) can-and we're - if we can get a division ofthe 
116) revenue, yes. 
(17) Q If you couldn't geta di'vision of the 
118) revenue because under a joint line arrangement, CSX 
119] would not be inclined to provide a competitive joint 
[20] line rate where they could source competitive coal on 
|21) single line basis, would you be inclined to provide a 
[22] switch so that CSX could handle the line haul 
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A NS would cooperate under economically 
feasible conditions based on knowledge of the 
marketing factors, all things being equal, the 
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competitive issues, operating conditions, cost 
structure, revenue implications, you know, we've got 
a history that indicates we will cooperate. But to 
make a blanket commitment to provide switching for 
84's coals to CSX is not something I'm prepared to 
do. 

(] You further state on page 4 tliat your 
intent includes developing new markets for Mine 84 
coal through the expanded single-line reach of the NS 
system, wliat markets are you referring to? 

A The NS-served utility markets to a large 
extent and certain geographic areas seem to me to be 
accessible and - from the 84 geographic location, 
certain of those utilities in Virginia, 
North Carolina, Kentucky, Tennessee, Ohio. Maybe 

feasible into the far Southeast, Georgia, Alabama, it 
gets to be a little bit out of range, but we have 
supply chain connections with utilities that 
CONHDENnAL MATERIAL PaiTjT 

in regulariy fall in the 5-, 6-, 700 mile range, and 
Ul that's, you know, just looking at the maps, it looks 
(3! like to me that that would be feasible. 
|4) Bearing in mind the cost structure, as we 
15] understand the Pittsburgh 8 Seam coals enjoy a 
(6| competitive cost mining structure, the quality seems 
|7) fo be competitive and complimentary and certain of 
18] the NS-served utilities seem to be good candidates 
19] for those coals, and to the extent that they will now 

fioi become single line NS origins to these destinations, 
in I that uould be one marl et that we would approach. 
I'm 
li:i sure our utility partners would be interested in NS 
113) dt velopiiig rates from that gtoeraphic area. 
114] Another market would be the domestic 
115] metallurgical market that 84 has expressed an 
n l̂ interest in exploring. NS will now serve directly 
11 '1 many of the steel producing metallurgical coal 
lis: castomcrs, and we think that's a good market 
(191 opportunity. 1 don't know specific quality of the 
(201 t> pe of coal that 84 will introduce to that market, 
121] but Me have a good coal marketing team in that area, 
1221 and I think they can do a good job domestically. 
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in Internationall>, NS has, what I coasider to 
|2| be, a superior marketing presence in the 
[31 international markets for metallurgical coal. We 
|4i haven't gotten much business to show for it, but we 
15i regularlj call on the intemational steam coal 
16) buyers, hopefully 84's product will have some appeal 
|T| in that market, and we're very anxious to try to help 
18) 84 market those coals internationally if they have a 
I9| metallurgical product, we think we can effectively 

(101 participate in that marketing effort, 
(in Certainly, «e're - NS is anxious to help 
!i2i promote a competitive steam product in the 
(13| international market, we haven't been successful 
(14| because of the - basically, the cost of NS origin 
115) coals. These coals seem to have a lower cost 

(17; 

118) 
119) 
(201 
(21) 
(22) 

Structure and while they enjoy a high Btu value, it 
seems to me that we got an opportunity. 
Plus, we have cross logistical 
complementary transloading facilities at Lamberts 
Point and on the lakes and on the rivers to access 
all off-line markets, both - a lot of off-line 
markets domestically and all international markets, 
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111 and we think that 84's product will be complementary 
|2| in those markets. They seem to have a lower than 
(3) average sulfur value than the other Pittsburgh 8 
|4] coab. We think they've got a good product, and 
|5| their operation is modem and efficient and we think 
|6) they've got - we're going to have a good future 
17] together with 84 and NS, and we look forward to it. 
|8] Q Can Mine 84 coal now reach the export 
[9] markets through the pon of Baltimore? 

110] A Yes. Now, it can. 
1111 Q Provided ConraU; is that correa ? 
(121 A Ves. 
(13] Q So the advantage that you claim that NS 
114) brings as your marketing organization -
(151 A Well, it's that, our contacts - a long 
(16] period of relationships with metallurgical coal 
117] buyers internationally. Our blending facilities at 
118| Lamberts Point, and, you know, I think we have a 
119] higher presence in the intemational metallurgical 
|20] market than Conrail does, because Conrail really 
|2i| hadn't had a metallurgical product to export of any 
1221 significance. And for that reason while we're 
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111 calling on metallurgical customers, we drop by and 
(2) see the utilities and hope some day we get an 
(31 opportunity to serve those markets. And I think this 
(41 day will be when NS acquires this portion of Conrail, 
15] and gets a chance to market these coals. 
|6] Q You referenced the domestic metallurgical 
[1] market and talked about NS serving many of the steel 
181 producers, are those steel producers that you 
(9| currently sene or are those steel producer , that you 

110] will sene as a result of acquiring Con ail lines? 
nn A We've served them for*", cr with quality 
(121 NS-origin metallurgical co^.Is, we just haven't been 
(131 able to serve them directly, because they terminate 
n4i on somebody else's railroad. But under this 
(151 transaction, we will serve some directly, so we get 
116| to do - we'll get a single-line haul into some of 
(17! these facilities that we haven't enjoyed before 
(181 and - so we're anxious for that. Hopefully that 
I19| will help us reduce our cost and be more competitive. 
[201 Q From your answer, I take it that some of 
1211 these steel producers are son of single - or sened 
[22] by Con rail today; Ls that correa ? 
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ID A I think that's right, yes. 
12) Q Can I conclude from what you've said that 
(31 the steel producers are buying coal which Ls moved in 
(4) joifu line in NS ConraU movements today rather than 
(5) buying coal from ConraU origin mines? 
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(6) A Well, like I said, Conrail doesn't have a 
(7) lot of what we would consider to be 
(8) metallurgical-quality coal, there's some there, and 
|9i 84 has expressed an interest to get involved in that 

110] market through processing of its coals. But 
111] generally, the metallurgical coals are found in most 
112] abundance and quality on NS and CSX in the United 
(131 States in the east, so they haven't had the product. 
114] Although some Conrail coals are used in the 
115] cokc-making process, I've leamed since I've been 
116] involved with this project, that some of them are 
(17] used as fillers in the coking process in certain 
(18] steel mills. We've actually introduced that concept 
(19] to the - on a recent trip, just last couple w eeks, 
120] introduced that concept to European steel producers. 
(211 They had heard of the Pittsburgh 8 Seam coals, but 
(22) they hadn't considered them as a possibility in their 
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in blends, but actually, domestic steel producers in the 
12] Lnited States use successfully some of those coals in 
(31 their blends. 
(4j So we'd like to promote that idea with the 
|S| European steel producers, and south American steel 
|6| producers and Asian steel producers, and those 

around 
(7) the world that we call on. 1 don't think Conrail 
)8) calls on those people that much, they may have a 
|9i passing knowledge, but I think our marketing is 

much 
110) more - w e penetrate that market much more 
(Ml successfully than Conrail does. 
112) And now we've got some new products to 
113] sell, and even though we don't really have them to 
(14) sell right now, we're already starting to talk to our 
(151 steel producers around the world about them because 
lib) it takes some time for them to get comfortable with a 
117] new - a blend component and actually test it and use 
1181 it. It's a long process, but today is a good day to 
119] S ta r t i t . 

|20] Q Tm just - Tm struggling a little hit. 
|211 Mr. Fox, a little bit. Let's see, wuh regard to the 
[22] metallurgical market, because we've - I think you've 
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told me, is that there are .steel producers in Conrail 
territory- tliat could obtain Mine 84 coal for their 
blend purposes today in a single-line haul? 

A I don't think I said that. I said in 
certain cases, I have heard that some Pittsburgh 

Seam 
16] coal has been used successfully as a blend 

component, 
|7| I think it's a very small component of a 

metallurgical coal blend. It does not - it does not 
inherently have desirable coking qualities, but can 
be used as a filler in the process to supply heat. 
From that standpoint, I think given the price 
stmcture, the availability, that possibly it has 
some indication of desirability in the steel-making 
process outside the United States, which 1 don't 

|8I 
19] 

(10) 
(11) 
(121 
|13| 
114! 

)15) believe it's used in. 
116] So I'm just saying that - I mean, it's not 
117) like you can make coke out of Pittsburgh 8 Seam coal 
|18| of any particular quality, I don't believe you can. 
119] I think it's got to be blended with other different 
120] quality coals, but it has, my understanding, been 
|2i| used as a blend component. And I think that's a very 
122] innovative idea that needs to be promoted 
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111 internationally, and I think NS coal marketing can do 
|2| that. 
|3] Q From but from a senice physical access to 
14] market standpoint, to the extent that that 
[S] opponunity is there, that opponunity Ls there 
|6l through ConraU origin sen ice as weU, is that not 
|7] conect? 

|8| A I don't think it's being managed very well. 
|9) Q But that's a marketing funaion arui not a 

)10) transponation funaion. 
1111 A Eighty-Four Mining could market their ow n 
112) coals internationally, I don't think they do. I 
(13) think that's an area they'd like to be involved in, 
(14) they'd like to get more involved in international 
|15| marketing, and I don't think Conrail has provided 
the 
(161 assistance, and I don't think 84 has had the 
(17] inclination to do it on their own, so this w ill be a 
118] new kind of arrangement. 
119] Q To the extent that these opportunities for 
120) Pittsburgh Seam coal in the metallurgical market 
1211 exist, Lsn 't it true that they exist not only for 
[22] Mine 84, hut for all of the other Pittsburgh Seam 
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m producers? 
[2] A To the extent they exist, although I'm 
|3) hearing from the 84 that they intend to approach that 
14] market in a more serious way. 1 think their filing 
j5] indicated that they would like to be more involved in 
16] the metallurgical markets. I don't see much activity 
17] in that respect from the Pittsburgh 8 Seam 
|8) producers. They may, if that market should develop, 
19] they very well could get involved and it seems that 

(10] the quality wo'ild >«• similar enough to allow it. 
(11) Q You understand why Mine 84 may he .so 
112] interested in approaching and dex'cloping the 
(13) metallurgical market, whether or not active in that 
(14] market today? 

115) A Veah, there's generally a pretty good price 
116) differential between metallurgical coal and steam 
|17| coal. 
118] Q Are you also aware that Eighty-Four Mining 
119| Company's recently expanded the output capacity of 
[20] Mine 84? 

121) A Ves, I've heard that. 
[22] Q That they've gone from approximately 3 
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11) million tons to 7 milUon tons of produaion ? 
(2) A I don't know the numbers, but I've heard 
(3) they've put on another long haul, I don't know the 
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(4] numbers. 
(5! Q So is that a reasonable basis for them to 

(6| now be interested in exploring any market where they 
(7) can sell - or increase production ? 
(81 A This is a different quality coal, and a 
19] different market, a different environment, a 

(10| completely different marketing challenge to look into 
nn the metallurgical market. I think they're a little 
(121 more serious about it than just saying, I've got some 
(13) volume to move, gee, I think I'll dump it in the 
114) metallurgical market. It doesn't happen that way. 
(15) Q But what I 'm suggesting is if they were 
(16) still at 3 million tons of production, they may not 
(17) have the same incentive to try and access that market 
(18) as they would to having more than double their 
119] capacity; Ls that a reasonable business judgment? 
120) A No, no, because if they thought they had a 
(211 metallurgical quality coal, they'd be not very wise 
(22) to provide it to the domestic steam market. It's a 
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much more valuable product in the marketplace, and 
I'm relying on their statements, if they can produce 
a metallurgical quality coal that has some value in 
metallurgical blend, if that's so, then we've got 
some marketing to do together, because it's a 
value-added product, it does cost more to process; it 
has to be - the quality control is much more 
stringent; and it commands a higher price. 

Q .Are you using blend differently than your 
term 'fill in' tliat y ou used a few minutes ago ? 

A \\e\\, my understanding of the customary use 
for this coal is as a filler, but my reading of 84's 
intention and talking to them is that they are 
looking to produce a legitimate metallurgical coal, I 
mean, that's what I'm assuming. I don't know if 
they've got a different seam that they're involved 
with or a different process that they intend to look 
at, but whatever reason, we're interested to work 
with them on that, it's an effective product and it 
wil! be good fo' them and good for .NS. 

Q So at ihLs point, we 're talking about 
potentuil markets tliat are not really aware or mature 

CONHDE.NTIAL .MATERIAL'" Page 48 
and available markets in a commercial sense, is 
that-

A Well, there's a huge demand internationally 
for low cost, high quality metallurgical coal, and to 
the extent they can meet the market with .quality and 
price, the market is there for them, there's nothing 
potential about it, it's there. 

Q But wc don 7 know yet whether or not their 
coal wdl meet that market? 

A I rely on their expectations. 
Q You also stated win i we stoned on this 

line of questioning about the nev. markets, you talked 
about the Southeast utility markets, let me go back 
to that. 
With regard to those utilities, I believe 
you stated at the beginning of our discussion this 
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(171 afternoon, tliat you had not conduaed any specific 
(181 studies, market studies of the Pittsburgh Seam market 
(19) opportunities, Ls that -
[20] A I had a map drawn, actually, yesterday, 
(211 that indicated, you know, just some mileages and 
(22| routes, I don't know if you'd call that a study, but 
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: 11 just try ing to get in my mind in preparation for this 
(2[ deposition, the relative geography for 84 coals and 
|3| then, you know, based on my general knowledge of 

what 
|4| the geographic conditions are for NS-originated 
(5| coals, you know, thinking about it in miles is a very 
(6| mdimentary way to look at pricing models, but it's 
(7) one way, it's a relevant factor to some extent, so I 
[8] mean, that - if you want to call that a study, I 
|9) guess you could. 

(10) Q And in that map, dui you compare i oute 
(11) miles from Mine 84 to the utUUies with the route 
[12] miles to those utilities from the mines that are 
(13 ( sening those utUities today ? 
(14) A I have in my mind-I haven't done any 
(15] in-depth analysis, but I have in my mind - you know, 
(16) in general, NS average is something like 450 miles of 
(17) line haul miles on coal movement, and that includes 
(18) some miles that are short-haul miles, like to the 
(19) river, you know, 50, 60 miles, a lot of traffic, 
(20) about 10 million tons moves in that market, then it 
(211 includes some others, so 450 of an average, and 
(221 thinking about, you know, S-, 600 miles as being kind 
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(1) of a w orking, you know, long-haul average, it just 
(21 seems - it seems to me that Pittsbui^h 8, Mine 84 
(31 coals have a legitimate opportunity and to the NS 
(41 service region, and not the whole deep Southeast or 
(5( Alabama markets maybe, but into the Virginia, 
16) Carolina, Kentucky, Ohio, those markets. 
(7! Q Are these the 12 plants identified on your 
(8) work sheet bearing the last three numbers 101 ? 
(9) A I don't have all those plants, I've got 

110) seven of them, I think, shown on here on this map. 1 
(11) didn't go back to the work paper, but some of these 
(12) were shown on the map. 
(13) Q Did you go back with regard to these 
114) UtUUies and - you said you did not go back arui 
(151 look at where they 're currently procuring coal today ? 
116] A That information is available, I didn't-
117! I d dn't look at that. But 1 know in general, you 
(181 kr ow, how far the plants are from their traditional 
(19) sources of product. 
(20) 
(2tl [REDACTED] 
(221 
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cases. Although, 1 mean, there - plans are being 
made ail the time to experiment with different 
products, and actually all utilities, including TVA, 
are looking at these Powder River Basin hauls that 
arc, you know, 2000 miles, 1 think, a long ways off, 
so. 

Q Is there -
A They don't get that coal now, but they all 

experiment with different ideas, different 
combinations. 

Q Well, just to finLsli our question about the 

[REDACTED] 

CONHDENTIAL MATERIAL Page 52 

A I wouldn't argue with Mr. Morey -
Q TItank you. 
A - on that. 
Q In addition to the transponation - is 

that transportation di.stance significant in terms of 
the coal sourcing? 

A The difference between 100 miles and 700 
would be significant. 

Q In addition to route miles, would the plant 
requirements with regard to Clean Air Act compliance 
hr significant? 

A That's always an i.ssue, and it's dealt with 
in a lot of different ways, but it's certainly an 
issue now and will become more of an issue in phase 
2. 

Q Would boiler specifications be significant ? 
A I'm told that that has a bearing, but I 

don't know the technical aspects of boiler 
configurations. 

Q In terms of this exliibit and your reference 
on page 6 of your verified siatcmcnt to facilities in 
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five states that in 1996 con,sumed a total of 
approximately 26 million tons of coal, wouldn't you 
have to do an analysis of Clean Air Act compliance 
requirements, boiler specifications, route miles in 
order to determine wliat coal Ls suitable and in wliat 
potential quantities ? 

A Well, to me - you know, I don't know much 
about coal chemistry. There are all kinds of schemes 
and ways to overcome the requirements or to meet 

requirements of the Clean Air Act, I mean, to -
buying compliance credits or blending for sulfur 
compliance or - but, you know, price has a lot to do 
with it, and I know the cost stmcture of - mining 
cost stmcture for Pittsburgh's coals, 84's coal is 
very favorable to Central App in a lot of ways. I 
mean, that's what I understand - I don't - I 
shouldn't say I know that, I understand that And my 

(18] experience has been that cheap coal bums pretty 
(19] good; if you get the right price, it will go to 
(201 market. 
121] Q Bul you would have to do a specific 
[22] analysLs in order to determine whether or not that's 
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(1) actually a viable coal for that panicular utility in 
(2) terms of taking all tho.se factors including price 
(31 into account; isn't that correa? 
(4) A Utilities consider those factors against 
j5j the price per Btu, and then they make their decisions 
|6i based on a variety of issues, but the sulfur content 
(7] is one of them, and it's a very significant factor. 
(8] And they decide to put scmbbers on their stacks to 
(9] eliminate some of the emissions, they buy credits, 

(10) they blend, they negotiate price, they do a lot of 
) 11) things to deal with the implications of Clean Air Act 
(12) requirements and deal with them effectively. And I 
(131 guess my understanding is that the future for these 
114) coals, sulfur being what it is, is very good, because 
(15! of the strategies that utilities have employed in 
(16! making these coals desirable and usable. 
(17) So I believe that the same conditions apply 
(18) in the NS - the existing NS service region, and to 
(191 the extent these coals are very popular in their 
120] current service region, I feel like they'll be 
(211 popular in the NS-served utility markets. 
[22] Q Are you famUiar with a new source 
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111 perfonnance standards under the Clean Air A a -
121 A No. 
(31 Q -for UtUUies? 
(4] A Not specifically. 
15] Q .Are y ou aware that these standards may 
|6] preclude utilities from buming coal with sulfur 
(71 content exceeding a cenain le\'el? 
(8) A 1 think that's an over simplification, I 
(9) mean, I think that's - I think you've stated it 

(101 properly, but I think that's an oversimplification, I 
(11) think the requirements are much broader than that, 
[12] and give - and you know, have emission standards 
113] that can be met through a variety of different 
114] methods. And obviously knowing w hether a plant is 
115] scmbbed or not scmbbed or what their blend 
[16] components are and what their boiler configurations 
117] are, all things are important, there's no question 
(181 about it, but, you know , I suggest from a marketing 
(19) standpoint, my basic experience that these coals can 
120) be used in blends and at scmb facilities and in 
(21) different configurations successfully by a variety of 
(22) utilities in our service region, and I think that 
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(1 ] we'll find these products to be popular. 
(2] Q "The fact tliat these 12 ut 'iTit 'ies took 
(31 approximately 26 million tons of coal or corusumed 
(4| approximately 26 million tons of coal in 1996 doesn't 
|5J necessarily state that they are a candidate for 
lb] purchasing 26 million tons of Pittsburgh Seam coal, 
17) though, does it? 
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A I'll be real surprised and disappointed if 
it displaced all the NS-origin coals. I think, you 
know, you're right, I mean, it's not likely that they 
w ould be displaced on a ton-for-ton basis. 

0 And you can 't really even .state what 
percentage ofthe current coals - coal consumption 
could be displaced? 

A No, but we've been, to some extent, 
conservative on the line haul basis, you know, trying 
to keep within that 6-, 700 mile range, which is a -
I think a comfortable marketing range for coals, w hen 
we see others moving 2000 miles, 800, 900 miles to 
market, you know, you could easily triple that 
number, I mean, it wouldn't be very realistic in my 
mind, but I think these are legitimate opportunities 
CONHDENTIAL MATERIAL Page 57 

logistically to displace some tons, there's, you 
(2] know, a much more larger market than thiat out 

there, 
(31 but. 

Q ViTien you talk about 2000 miles, you 're 
talking obviously about Powder River Basin coal' 

A Veah. 
Q Is tliat a expensive coal or a cheap coal? 
A It's a cheap coal. 
Q Is that low sulfur, medium sulfur, or high 

sulfur content? 
A Low sulfur content; low Btu; high moisture, 

you know, it's got pluses and minuses, just like 
every thing else. 

Q So a cost and a sulfur rom ent, that has 
potentuil compluince attraaivencss to the utUUies 
in terms of their Clean Air Act requirements; L< that 
conea? 

A Ves, but comparing the Btu value and the 
moisture content, it gives - it swings the other 
way, it depends on what the utility's burn strategy 
is, and how they view their economics of dispatch and 
what their - how much of a D rate they're willing to 
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take on their facility, what their demand is, so a 
lot of factors. 

Q It's fa irly complicated cal culation ? 
A It's very complicated, very complicated. 
Q So, again, the fact that there is 26 

million tons of coal consurru'd by these utUUies 
doesn't mean that they 're candidates for Powder River 
Basin coal either -

A .No, but they -
Q -in any specific quantity ? 
A But, I mean, they're all behaving as if 

they're on a - they need to experiment with new 
blends, new configurations, new heat, try to get 
their efficiencies in line, they're all behaving as 
if they're absolutely deregulated and they're 
competing on a head-to-head basis with all their 
other utilities. So they're very anxious to look at 
other coals and listen about, you know, how they can 
improve their dispatch, you know, heat rates and 
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|20| their cost structures. 
(211 Q If Pittsburgh Seam coal is really an option 
1221 for these utUities tliat you've identified, wouldn't 
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that market opponunity extend not only to Mine 84, 
but aiso to Mine 84's direct competitors? 

A Ves, I think it would, to the extent 
they're similar. 84 seems to have a little bit of a 
differentiation advantage with respect to sulfur. I 
mean, I saw a chart in one of 'he filings tliat 
indicated it was a little bit better than the 
average, so that's an advantage. It looks like to 
me, from looking at geo.xraphy that they got a little 
bit of a route mile advantage, 50 miles. 

Q Why Ls that? 

A Well, that's where they are, that's 
geography, that's where, you know, where they are. 

Q Is that because they 're closer to the west 
Browns-\'ille junction than the -

A They're closer to the utilities they serve 
than the other mine producers are. 

Q Which UtUUies are you talking about, the 
UtUUies in ConraU tenitory or utUUies in the 
Southeast? 

A Veah. Veah, I think it applies generally 
to the Southeast as well, though, I think it applies 
CONHDENTIAL M A T E R I A L " Page tO 

in just about every circumstance, on NS, I don't know 
about CSX, but on NS. 

Q If they 're going to the Southeast, don't 
they - wouldn't they go through west Brownsville 
junaion ? 

A I don't - I don't know for sure. I think 
we go through Columbus - well, I mean, I think 
they're about 50 miles closer to the markets. Now, 
whether that's of any significance or not, I don't 
know , but it seems like it might be a consideration. 

Q To the extent tliat there Ls a Southeast 
utility market, does CSX also have a similar market? 

A Veah, yeah, they got a similar market in 
the Southeast. 

Q And isn't U true that the other Pinsburgh 
Seam producers would be able to sell to - on a 
single-line basis to both the NS and the CSX 
southeastem markets? 

A I really don't - wouldn't want to speak to 
CSX's market s t r a t a , I don't know what they're 
going to do. We're going to aggressively try to 
introduce Pittsburgh Seam coals into our markets, 
CONHDENTIAL MATERIAL Page 61 

(11 wherever our markets are, to the extent possible. 
(21 Q Is there anything that would preclude from 
131 CSX from doing the same ? 
(41 A I can't think of any reason they shouldn't. 
(5! MR. BERCOVICI: You want to take a break? 
16) (Recess.) 
(7) BY MR. BERCOVIQ: 
18) Q Back on the record. Moving right along, 
(9) Mr. Fox, I want to look at page 5 of your rebuttal 
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110] statement. And you cite to Mr. Majcher's testimony 
1111 and die comments submitted by Eighty-Four Mining 
' 12| Company about direaing its marketing activUics to a 
113] "diver.sc geographic customer base, " do you know what 
114] Mr. Majcher was referring to in tliat .statement? 
|15| A No, I don't think I do know specifically. 
116! It p.oLidiM,« means he's going to try to market his 
1171 coals in a much wider geographic area outside his 
n S] traditional marketplace in different markets, like 
1191 metallurgical, export, other utilities. 
(20j Q Infaa, as refleaed in his statement, 
1211 liMn't his market tradUionally been in Conrail 
(221 territon? 

in 
(21 
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A I think that's right. 
Q You conclude from Mr. Majcher's statement, 

in taking cenain passages from that .statement, that 
in your opinion, "that EFM will benefit from gaining 
single-line access to points throughout the expanded 
NS system.' is that Mr. Majcher's conclusion ? 

A I don't know whether it is or not. 
Q Would we be here today if tliat were hii 

conclusion? 
A I don't know. 
Q Would y ou like to hazard a guess ? 
A No. 
Q /.< there anything in Mr. Majcher's 

statement tliat would lead you to belie\ e tliat he 
thinks tliat there will he benefit from obtaining 
access to a - to the single-line acce.s to points 
throughout the exparj^d NS system? 

A 1 don't know if there's anything in his 
statement that would indicate that. 

Q lhat's simply y our conclusion ? 
A T'lat I don't know? 
Q No, that vour conclusion thar .,>u think 
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11; that Eighty-Four Mining Company n < ndd benefit. 
121 A I believe that Eighty-Four will benefit, 
131 and I believe Eighty-Four understands that they will 
14) benefit from NS si-^^le-Iine service to a variety of 
151 :i;arket5, as 1 have pro iously described. 
(61 Q You state at the bottom of pa ge 5, tliat 
171 'EFM fails to recognize the benefit of the vast 
(81 expansion of single line senice that will he 
I n a'. ailahle to EFM on the NS system," doesn't this 

noi indicate ti 

WW A W ell, I think they fail to fully realize 
112) the opportunities. I think that he general nature 
113) of w here NS goes and w hat NS marketing power is is 
114) generally known to Eighty-Four. They may not know 
1151 exactly what the specific opportunities are. It's 
1161 time to be applying ourselves to that issue, although 
(171 we can only do so much until control date and then 
118] maybe even -losing date. So we're some months away, 
119] but I don't think they, Eighty-Four, fully 
120) appreciates the opportunities for coal marketing in 
121) theNS single-line service system, 1 don't think they 
122] completely ignore it. 

XMAX(13/I3) 
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! n Q When you talked about the va.st expansion of 
121 single-line service, are these points that can be 
|3l reached today only through joint line senice 
(4] provided by ConraU ^rui Norfolk Southem ? 
|5| A I think that's generally true. 1 can't 
16] think of an exception. 
|7] Q And this follows your theme that 
|8] single-line service will improve market access? 
|9i A Well, that's the most available 

110] opportunity, i ou know, we can get together . ,h the 
(11) end user and come up with a rate from a geographic 
(12) area or from a group of mines and give - hopefully 
('3) stimulate the opportunity for that movement to 
(14) develop without the necessity of having to interact 
I 5] with another carrier. It doesn't preclude that 
(It, opportunity, but it's - I will stipulate or agree 
(17) that it's easier when we just do it on a single-line 
(18) basis. 
(19) Q Is U simply a maner of ease or is U -
(20) are there economies and market incentives for Norfolk 
(21) Soutiiem in terms of providing single-line senice? 
122] A I mean, hypothetically, you can - I mean^ 
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(1) there are cases where certainly if NS has the ent,re 
(2) haul, it's economically beneficial. In certair. 
(3) cases, we'd be delighted to participate in a jiart of 
(4) a haul, customers expect that, on one end or the 
(5) other. There are a variety of - it's hard to 
(6) generalize about that. There are a variety of 
|7) arrangements and most of the time when we enter 

into 
|8] an arrangement, it's economiailly satisfactory 
19] arrangement, but it can take all kinds of shapes. 

(10) Q Is the advantage of expanied single-line 
(11) senice basically, then, oneofcorvenience? 

[12] A It does ease the transaction process, but 
(13) that's not - 1 mean, that wouldn't be the only 
(14) theory, I mean, or the only reason to have expanded 
115] single-line service just to make my life e-̂ sier. 
116] Q 58 percent of $10.2 billion is a lot cf 
n 7| money- to pay for expanded - for the ease of expanded 
118] single-line senice, isn't it? 
119] A We think it's a good deal. 
120) Q I didn 't say- it was a good -1 just said 
1211 U'salot of money for - if that's all you are 
[22] talking about is convenience of expanded single-line 
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(11 senice. 
[2] A It's a bargain. 
131 Q That's your story and you 're stuck with U; 
(4) right? 
(5) Let the record show the witness didn't 
(6) answer. 

(7) MR. ALLEN: Just .o clarify the record, 
(8) I'll ask the witness Jo say cio you believe that - do 
(9) you believe it was a bargain? 

110) THE WITNESS: Yes, 1 do. 1 personally do 
111) believe it was a bargain. 
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Depo of: John William Fox 
BY MR. BERCOVICI: 
Q And you 're a completely unbuised witness 

with regard to whether U was a bargain or not, 
r ig ' t . Mr. Fox? 

(Laughter.) 

A Let's just say I have a mission at this 
point. 

Q You state on page 6, you reference the f a a 
that anumg the market that LFM claims to be its 
competitive marketplace, the sulfur content of Mine 
84 coal is among the lowest. To what extent are the 
CONHDENTIAL MATERIAL Page 67 

variations in sulfur betis een Mine 84 and ils 
competitive mines relate to the ConraU transaaion, 
and to wliat extent is that inherent in the physical 
propenies of the market itse.'f? 

A I don't think I understand. 
Q Let me rephrase the question. The physical 

propenies, the sulfur content of the coal, is that 
any thing - is that related to the transaaion 
itself, or is that a given in terms of the physical 
propenies ofthe mines and the coal as they lay in 
the groumi today? 

A I think it's a geological condition it's a 
fact of sulfur content. 

Q So to the extent that Mine 84 coal is 
higher or lower than any other panicular mine, is 
going to affea its price and its competitive 
position in the marketplace, regardless of who the 
sening carriers are; is tliat correct? 

A Ves. 

Q You funher state tlutt 'EFM wUl realize a 
competitive advantage posttransaaion by vinue of 

_Uiefaa thai EFM LS physically closer to vinually 
CONHDENTIAL MATERIAL P^gTil 

all ofthe coal markets on the nev,- NS system than the 
mines on the former Monongahela Railway,' 
M-o-n-o-n-g-a-h-e-l-a. 
Is this physical proximity a faaor which 
is affeaed hy the transaaion, or is U affeaed bv 
the tranSi2clion ? Let me just ask it tliat way: 

A I don't think I understand what "affected 
by the transaction" - you're talking about the NS 
acquisition of Conrail, that transaction? 

Q ^'cs, that transaction, that's the one we 're 
talking about. 

A I mean. Mine ?4's geography didn't change 
as a result of the transaction. 

Q That's what I was trying to assess. So 
U's got the same relative position to the - . ,' 
markets before the transaaion as well as ...J cr. ht-
tran.saaion ? 

A It's physically no closer to its markets 
after the transaction than it is before. 

Q So after the transaaion .Mine 84 Ls the 
.same relative distance tc lake destinations, 
including Sandusky and Ashtabula as U was before the 
CONHDENTIAL MATERIAL Page 69 

transaaion ? 

In Re: CSX Corp. 2-3-98 Cr68135.0 
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A 1 should think so. 
Q And U's the same physical distance from 

power plans on the NS system? 
A S'a.me before as after. 
Q As after? 
A Ves, as it moved. 
Q On page 8 of your statement, you talk about 

the 4 million tons of interchanged coal between NS 
and ConraU today and the faa that that is estimated 
to grow to 12mUlion tons posttrcnsaaion. We 
talked before, when we were review ing your work sheet 

13] ending in the numbers 102, about the interchanged 
14] coal and the faa that you didn't know of any of that 

coal today flowing from Pittsburgh Seam. In terms of 
the increase from 4 million to 8 million tons -

Ml. ALLEN: 4 million to 12 million. 
BY MR. BERCOVICI: 
Q 4 mUlion to 12 million, excuse me, by 8 

million, from 4 to 12, do you have an estimate of 
what slmre of that increase will be Pittsl urgh Seam 
coal moving into the existing NS tenitory? 

(151 
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(19) 

(20) 

(21) 
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(6) 
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A I don't know that we got it specific at 

origin, and I don't recall the exact numbers, but we 
did, as I recall, evaluate the movements, because we 
assumed that there would be empty equipment 

available 
[5] for back-haul movement opportunity so that we could 

superimpose with the anticipated mining cost factors 
to overcome some of the mileage deficits lo get our 
cost in line so that we can compete on a back haul 
basis. 
And I think some of those tons, several 
million, a couple 3 million tons, were associated 
with that kind of - that assumption, that we could 
market effectively, a back-haul movement to utilities 
in our traditional NS service r^ion. And I think we 
had - maybe we had a work paper on that, but 1 
don't - I think it was in the previous - wasn't 
that John Williams diversion study? 

MR. HOWE: I think so. It would have 
been -

THE WITNESS: It's part of the filing, but 
1 don't have it with me. 

BY MR, BERCOVICI: 
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in Q Would that have Uentified the coal from 
(21 the Pittsburgh .Seam region or simply coal from 
(31 ConraU? 

(4] A Conrail; Conrail origins, I think. 
(5] Q So U would be all ConraU origins? 
16] A Veah, I think it did. 
17) Q .4nd that would be the 8 mill ion tons ? 
18' A Well -
19] Q Or that would be pan of the 8 milTion 

(10) ions, so -Jan ofU is going nonh? 
(Ill A \'eah, some of it would go back the other 
112) way. 
1131 Q Then you don 7 have an idea ofthe splU 

Page 66 to Page 71 202-347-3700 A C E - F E D E R A L REPORTERS, LNC. 



BSA 

114] benveen nonh and south at this ''me? 
115] A I would be afraid to guess, I don't 
1161 remember. 
117] MR. BERCOVICI: Go off the record for a 
118] minute. 
119] (Discussion off the record.) 
120] BY MR BERCOVICI: 
(21) Q Back on the record. 
[22] Ju.st one last administrative matter. We 

P^P^PJ'iA^'f!^^}}^'^ Fox In Re: CSX Corp. 2-3-98 Cr6813S.O XMAX(IS/IS) 
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have referr.'d during the deposition to a work sheet 
identified as NS-80-HC-00102. Td like to mark tliat 
as an exhibU so that it's associated with the 
transcript for convenient reference. And that wUl 
be Fox ExhibU I. 

(Fox RVS Exhibit 1 identified.) 
MR. BERCOVICI: Mr. Fox, I appreciate your 

being here today and answering our questions, and 
your full and candid answers to us, and I have no 
further questions. 

THE WITNESS: Thank you very much. 1 
appreciate your kind handling. 

MR. ALLEN: 1 have no further questions. 
(Whereupon, at 3:33 p.m , the deposition 

vAas concluded.) 
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in 1 HEREBY CERTIFY that I have read this 
|2l transcript of my deposition ar.d that this transcript 

accurately states the testimony given by me, with the 
changes or corrections, if any, as noted. 
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Subscribed and swom to before me this day of 
, 19 . 

X 
.Notarv Public 

My commission expires: 
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MARTIN W. BERCOVICI, ESQ. 
o f : K e l l e r and Heckman, LLP 

1001 G S t r e e t , N.W. 
Washington, D.C. 2 00 01 
(202) 434-4144 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE , N W 
(202) 234-4433 WASHINGTON D C 20005-3701 (202) 234-4433 
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t h a t the Board issued, t h a t would c e r t a i n l y s a t i s f y 

and m.ove the issue of the request t o b r i n g documents 

t o the d e p o s i t i o n . 

JUDGE LEVENTHAL: Ms. Bruce? 

MS. BRUCE: Well, Your Honor, aga^n, we're 

t a k i n g the p o s i t i o n t h a t although Mr. Mohan r e f e r s t o 

the arrangement, he never saw the document. He d i d n ' t 

r e l y upon the document. And, t h e r e f o r e , we're not 

under an o b l i g a t i o n e i t h e r t o put i t i n the d e p o s i t o r y 

or t o make i t a v a i l a b l e upon request of a deposing 

p a r t y . 

And Mr. Mohan has p r e v i o u s l y t e s t i f i e d i n 

h i s November d e p o s i t i o n t h a t he never saw t h a t t h a t 

was beyond h i s r e s p o n s i b i l i t y t o a c t u a l l y s i t dtwn and 

review the docurrent . He understands the operat i.:.-.5. 

aspects of i t . 

And NS submits t h a t i f Eighty-Four Mining 

or any o t h e r p a r t y t o the proceeding wishes t c 

qu e s t i o n him on the extent of h i s knowledge as t : -_."e 

o p e r a t i o n a l e f f e c t of t h a t agreement, they are f r e e cc 

because t h e r e are other aspects of the agreem.e.nt t n a t 

are i r r e l e v a n t t o the miovement of t r a f f i c of the 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE N W 
WASHINGTON DC 20005-3701 (2021 234-4433 
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York S t a t e . 

JUDGE LEVENTHAL: A l l r i g h t . With t h a t 

agreement, i f we set the d e p o s i t i o n f o r the 19th of 

February, does t h a t s a t i s f y your motion? 

MR. BERCOVICI: I t does, Your Honor, i f 

t h a t ' s the only date t h a t Mr. Mohan i s a v a i l a b l e . 

I would l i k e t o c l a r i f y again on the 

rec o r d w h i l e we're here today. Ms. Bruce s a i d t h a t 

Mr. Mohan had not seen the agreement, t h a t he had 

understandings of i t . Off the record, I b e l i e v e she 

s a i d t h a t those understandings came from ::-rfcl.< 

Southern's personnel. And I would j u s t l i k e t o 

c o n f i r m t h a t on the record. 

22 

MS. BRUCE: Yes. He has not seen 

agreement. He was t o l d about the agreement 

p r e p a r a t i o n of the o p e r a t i n g plan and the a p p l i c a r : 

And he has never seen the agreement or reviewed i 

In f a c t , he t e s t i f i e d i n h i s November 1 

hea r i n g [ s i c ] t h a t he had not seen the agreeme 

t h a t t h a t wasn't p a r t of h i s r e s p o n s i b i l i t y t c re-,-

the -whole agreement. 

JUDGE LEVENTHAL: A l l r i g h t ? 

the 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE . N W, 
WASHINGTON, DC 20005-3701 (202) 234-4433 



STB FD 33388 2-23-98 E 185812 



I . A W O F F I C S 

K E L L E R A N D H E C K M A N i.ir 
l O O l G S T R K E T . N W 

S U I T E r^oo W E S T 

W ' \ S H I N ( i T O N . D . C 1 ? 0 0 0 1 

T H . E P H O N E { i ^ O i a ) - i i ) * 4 - 4 1 0 ^ ) 

F A C S I M I L E ( I 2 0 t ; ) • * ; 3 ^ - ' i O ^ ( J 

t^rtl-I.E V A RD L o i ' I . * i S<HM1I>1 t\7 

B1040 BHVSNFII.N 

TEI.RPHONR 7131? (\n 

JOSCPM C KEL..CR n B 0 7 
JCHOMC H HCCKMAN 
WILL IAM H B O M G H C S A N I . 
M A L C O L M 0 M A C A R T H U R 
WAYNC V B L A C K 
l ^ R R C N C C O J O N C S 
MARTlM W • t H C O V ! C i 
J O H N S t L Q U E O 
RiCMAHO J L t i G M T O N 
ALFRED S RCONERV 
WILL IAM L K O V A C S 
D O U G L A S J 6 t M R 
RAYMOND A K O W A L S K I * 
SMIRLCY A C O F F t E L D 
MICHACL F H O R R O N t 
J O H N B R I C H A R D S 
J C A N S A V I G N Y * 

J O H N a o u s c c K 
PCTER L D I ; I * CRUZ 
M t L V i N S D R O Z C N 
LAWRENCE P HAl -P- N 
R A L P H A SUMMONS 
n i C H A R D F M / ,^IN 
C D O U G L A S J A R R E T T 

' SHClLA A M I L L A R 
OCORnC G M i S K O 
S T t P H A N C BECHER 
GAREN E D O D O r 
PATRICK J HURD 
MARK A S f ^ E R S 
C A T H E R l ' t M NiE ' F N 
J C A N P - ^ IPPC MOr " C R T * 
JUSTIK C P O W t ' . L 
DAVIO G S A R V A O l 
J O N A T H A N R S->ENCER 
S U S A N M H A r r ^ l * 
AMY N R O D G L R S 
ELLIOT B t L l L O S 
MARK L i T Z K O r r 
ROSCMARlE A KCLLEY 
BRIAN T A S H B Y 
ARTHUR S G A R R E T T III 
LESLIE E S I L V C R M A N 
E L I Z A B E T H N H A R R I S O N 
CAROL M O O R S T O T H 
J O A N C S Y L V A I N 

MARTHA C M A R R A R k S C 
D O N A L D T V/U»k TM 
D A V I D • B t R R V 
NICOLE a O O N A T H 
D E B O R A H ROSEN WHITE 
DAVID R J O Y 
FREDERICK A STEARNS 
T O N V C R y S S E L L EPP5 
T H O M A S C aCRGCR 
J O H N r F O - T Y 
ALEXANDRE MENCIK vOt. Zi 
PHILIP H ANDREWS" 
J E N N I F E R A a O N A N N O * 
J O H N R E A R D O N 
PATRICK W R A T K O W S K I 
MARA A M I C H A E L S * 
J O H N F C L U E D K E ' 
PAULA D E Z A « 
J O H N S W HOPKINS J R * 
MICHAEL C H C C H M A N * 

S U S A N L C H E N A U L T * 
J O H N B O L O U G M L I N J B * 
DiMrN M R A : N C S * 
DEVON W M HN.L* 

^ • T T O ^ A D m T T C O IN O C 

' * * « 5 l ^ C N T j i l H u S S t L 5 

Februaiy 2.1, 19̂ 8 

Vemon A Williams, Secretary 
Attn STB Finance Docket No 33388 
Surface Transportation Board 
Mercury Building, Room 715 
1925 K Street, NW 
Washington, DC 20423-0001 

SCICNT iF iC S T A F F 

DANiC S D I X L i R P H D 

C r i A R L C S V BRCOER P H D 

ROBCRT A M A T H I W S P H 0 O A B T 

J O H N P M O D D E R M A N P H D 

MOLLY HUTMIRE F O L t Y 

J A N t T T t MOUK P H D 

LCSTCR B O R O D I N S K Y P H D 

T H O M A S C U R O W N 

M I C H A E L T F L O O D P H 0 

AKORCW P J O V A N O V I C H P M D 

CUGCNIA M P B A Z W i . ^ P H 0 

TCLC C O M M U M C A Tl ON 

CNGINCCR 

K A N D A L L 0 YOUNO 

WfVITCR^j D IRECT DIAL N U M K R 

(202)434-4144 
Bercovici@khlaw. com 

Re: CSX Corporation and CSX Transportation, Inc., Norfolk Southem 
Corporation and Norfolk Southern Railway Company — Company and 
Operating Leases/Agreements — Conrail, Inc. and Consolidated Rail 
Corporation, STB Finance Docket No. 33388 

Dear Secretary Williams: 

On behalf of ARCO Chemical Company, we are transmitting herewith an original and 
twenty-five (2 copies of its Brief ARCO-5 .Associated with this letter, please find a 3 '/2 x 5" 
floppy diskette m WP7 0 format, containing the text of the Brief 

We certify herewith tc making <:ervice on February 23, 1998, by hand-delivery on counsel 
for Applicants and via first-class mail, postage prepaid, upon all parties of record in the above-
referenced proceeding 

Very tmly yours. 

Enclosures 

cc All Parties of Record 

Martin W Bfercovici 
Office of lh» Secretary 

ns 2 3 f99fi 

Pan of 
Public Record 
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NORFOLK SOUTHERN CORPORATION AND 
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STB FINANCE DOCKET NO. 33388 
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Attomey for ARCO Chemical Company 
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ARCO-5 

Bl FORi: THE 

Sun'acc Transportation Board 
W/.SHINCiTON. D.c. 20423 

CSX CORI'OPvATION AND C SX TRANSPOR l ATlON. INC. 
NORl O l K SOrTHi;RN CORPORAUON AND 
NORl O I K SOU IH1 :RN RAILWAY' COMPANY' 

-COMPAN^• ANDOPI RATINO M AS! S ACiRl I MFNTS-
CONRAli. INt . ANDCONSOl lDAl i;!.) RAIL CORPORAUON 

STB FINANCE DOCKi: I NO. 33388 

BRIFF OF ARCO CHEMICAL COMPANY 

.ARCO Chemical Company rcspectfull\ submits this Brief in support ofthe position of 

the Chemical Manufacturers Association and The Society of the Plastics Industry. Inc. 

(CM.\ SPI) concerning the maintenance of reciprocal switching post-transaction, particularly in 

light of the settlement agi cenicnl between applicants and the National Industrial I ransportation 

1 C.lgUC. 

I. ST.ATFMFNT OF INTEREST 

.\RCO Chemical Compan> is a producer of chemicals al locations in Louisiana. Texas 

unJ West Virginia. .As pertii.ent to the acquisition of Conrail by CSX and Norfolk Southern. 

.ARCO operates a faciiit.N producing polyetlier pol\ols at South Charleston. West Virginia. The 

South Charleston facilit> is serxed directly by CSX. The plant is open to reciprocal switching to 

C';>iiidil . 



The division of Conrail between CSX and NS w ill result in Norfolk Southem acquiring 

tiic \\ est \'irginia Secondaiy line operated b\ Conrail ihrough Charleston. West Virginia. 

ARCO became a part\ of record in this proceeding on August 7. 1997. in order to protect its 

mtciesi 11, the acquisition and div ision ot Conrail. particularls with regard to the South 

Charleston facility. 

II. MAINTENANCE OF RECIPROCAL SW ITCHING 

The Chemical Manufacturers Association and 1 he Societ\ ofthe Plastics Industry, inc 

ha\e argued in this procee('ing that applicants sliould maintain reciprocal switching at all points 

witiun Conrail territoiy lhat were open when the application was filed. CM.A-10 at 38. As 

succinctly stated by CM.A SPI. "fhe intent of this provision, again, is to prevent NS and CSX 

from reducing compelilion ihrough the "back door' while winning approval of their Control 

.Application on the basis ofthe creation of competition." Id. In their rebuttal, applicants 

addressed the concerns expressed by CM.A SPI onl\ in a footnote, ' '-.ey assert thai they have 

reasonably addressed the concems of shippers on this subject [keeping open all reciprocal 

switching points) in their agreement with NITL..." CSXTsiS-Hb at 481. n. 2. 

l he referenced agreement wi.h NITL was a partial setllemenl entered into on 

ncceniber 12. 1997. between CSX an.! NS with the National Industrial Transportation League 

( M i l ) In lhat agreement. CSX agreed to 

cause an> point at w hich Conrail now pro\ ides reciprocal sw itching lo be 
kept open to reciprocal switching for ten years after the Closing Date. 



C sx NS-1 76 al .Appendix B. p. 773 (NITL Agreement' III.B.). In supplemental commenis 

suhiiiitted Dec -mber 23, 1997..̂  CMA SIM noted thai the NITL Agreement requires only lhat 

points at which Conrail now pro\ ides reciprocal switching be kept open, and that there is no 

obligation lo maintain reciprocal switching where the switching carrier is CSX or NS and posl-

liansaclion the other carrier would t>e substituted for Conrail. CMA-17/SPI-l 1 al 13-14. The 

iniplicatioii ofthe CM.A SIM comments w.is thai the pro\isiu.: ma\ ha\e been inartfulK drawn, 

so lo appl> onl\ in a one-sided tashion. In rebuttal served on .lanuaiy 14. 1998. CS.X and NS 

dctciided lhe specillciu ofthe N i l 1. .seiilement pro\ ision: and llie> did so not on the merits, and 

not on the basis of any distinction '^'tween Conrail-pro\ ided reciprocal sw itching on the one 

hand and CSX- or NS-pro\ ided reciprocal sw itching on the olher. but rather by argument based 

upoi. technical legal consideral.iMis invoh ing application ofthe Board's Intramodal Rail 

Competition rules. 49 C I R. Part i 144. CSX^S-190 at 16-19. 

III. THE BOARD SHOl LI) R E Q l IRE CSX AN5) NS TO MAINTAIN RECIPROCAL 
SWITC HIN(; A R R A N ( ; E M E N T S C l R R F N I L Y PROVIDED TO CONRAIL 
I NDER THE SAME TERMS AS NITL AGREEMENT f III.B. 

In exaluatiiii: lhe pending uansaction. a id in dclcriiiiniiig whether to impose conditions. 

lhe Board musi consider the Publi Interest, includir J; w hether she transaction ma\ have an 

adverse effect upon competition. 49 L.S C. ^ I 1324(c) and (b)(5). .Applicants cite lo a five-part 

tesi Ciiunciated bv the Interstate Commerce Commission in the Burlington Northern Santa Fe 

l he supplemental commenis of CM.A and SPI concerning the NITL .Agreement were 
accepted into the record hy the Board in Decision No. 61. with provision for CSX and NS to 
submit rebullal. 



merger proceeding for determining whether the Board should invoke its conditioning 

power.' ARCO respectfullv subniils that the in.slant situation warrants the imposition of a 

protective condition under all five prongs ofthe lest cited by applicants. 

1. There Is A Cuusal Connection bvtween The Transaction .And The Alleged 
Competitive Harm 

ARCO"s concern, like that ofthe CMA and SPI. is that the acquisition and 

division of Conrail will lead applicants, and particularly in .ARCO's case. CSX. to terminate 

long-standing reciprocal switching arrangements. 1 he reciprocal switching arrangement at South 

Charleston has existed for decades. There is a ver> apparent reason for this arrangement to 

exist: CSX operates primarilv into the southeast, whereas Conrail serves the northeast, fhere is 

some ov erlap in serv ice from South Charleston, as both can deliver traffic to the gateway points 

with the western carriers. Nonetheless, the reeipiocal switching arrangement has worked well for 

decades, and enables \RC() Chemical Company, and olher producers located in the South 

Charleston area, lo receive service from both CSX and Conrail. 

If the pending acquisition of Conrail is approved bv the Board, post-transaction 

CSX and NS both will serve noi onlv the southeasi. but also Conrail territor>. The specificity 

w ith which the NlTl settlement term was drawn, and the vigor with which applicants defend its 

one-sided nature in their rebullal lo CMA/SPI. give rise lo concern that CSX indeed may intend 

to reduce competilion ihrough the "back door" as cautioned by CMA/SPI in their principal 

2 l-inance Dockel' .32549. Buriington Northern. Inc. & Burlington Northern R.R. -
Control & Merger — Santa l e Pacilic Corp. & .Alchi.son. "fopeka & Santa Fe Rv.. Decision 
\o . 3S al 55-56 {.ser ved . Vm. 23. 1995). cited al CSX/NS-176 at 36-43. 



comments initially raising the prospeC ofthe potential for cancellation of reciprocal switching. 

.ARCO Chemical Companv is concerned that the narrow, one-sided nature ofthe NITL 

settlement provision creates a perverse rationale, if not incentiv e, for cancellation of reciprocal 

sw Itching al South C harleston. \\ ere lhat lo occur. CSX undoubtedly would rationalize its action 

ihrough reliance on the maxim, expressio unius est e.xclusio atierius. 1 his risk arises solelv as a 

result ofthe transaction, with CS.X and NS replacing Conrail in the northeast. 

2. The Proposed Condition Is Narrowly Tailored To Remedy The Potential 
Harm 

ARCO supports C vl.A SPI in seeking extension ofthe NITL Agreement • lll .B. to 

reciprocal switching prov ided bv CSX or NS to Conrail. â ; well as the reciprocal switching 

prov ided bv Conrail to CSX or NS Applicants certainly believe that maintenance ofthe status 

quo for a prescribed period of lime was a reasonable ineasure lo alleviate shipper concerns ovcr 

the elimination of Conrail-provided reciprocal switching: and application of the same provision 

on a reciprocal basis vvhere CSX or NS is the switching carrier is a tailored and appropriate 

measure 

3. .Alternative Remedies .Are Not Practically Available 

In rebuttal to CMA/SPI. applicants engage in an extensive discussion regarding 

the legalities of cancellation of switching arrangemenls. including citation to the Board's 

Intramodal Rail Competition rules. 49 C.F.R. Part 1144. Those rules are narrowly prescribed, 

going beyond the issue of competilion as a policy objeclive. which is cited by applicants as 



justification for approval ofthe acquisition and division of Conrail. Rather, the Part 1144 rules 

require 'o isideration of affected revenues, route efficiency, rates, revenues, costs, etc. Whether 

those rules are av ailable must be evaluated under specified traffic conditions. Regardless of 

those elements, the Board in rev iewing the pending transaction must evaluate whether there may 

be an adverse effect on competition among rail carriers. The Board need not subject the shipper 

community to the risk that applicant canitrs are giving lip service to their stated intention to 

preserve and enhance competition vvhile in realiiv subjecting shippers to the potential burdens of 

litigation which may or may not provide an effective remedy to preserve the competition the 

transaction is intended ro maintain and enhance. The only effective remedy is for thi; Board to 

extend lhe NH L settlement provision to reciprocal sw itching provided by CSX and NS. 

4. The Proposed Condition W ould .Not Improve The Proponents' Condition 

ARCO Chemical Company does not seek to improve its current position. Indeed, 

it had not requested affirmativ e relief until applicart carriers themselves implied that they may 

seek to terminate existing reciprocal switching prov isions through their narrowly worded NITL 

seiilement provision. .ARCO Chemical s'mply seeks to maintain the status quo, and the ability to 

utilize both carriers operating in the Sou.h Charleston switehing district to serve traffic moving 

lo and from ils plant. 



5. The Requested Condition W ould Not Scr> e To Adjust Competitive Balance 
Among Shippers 

In seeking lo maintain the status quo. .ARCO seeks no change in the competitive 

balance between and ainong shippers. Indeed, as sel forth herein, the intent is to maintain 

compelilive balance between serving railroads: aui ^ RCO is aware of no effect of maintenance 

ofthe status quo with regard to anv change in compelilive balance between or among shippers. 

IN. CONCLISION 

ARCO Chemical Companv respectfullv submits that applicants CSX and NS should be 

held lo their representations that the acquisition and division of Conrail vvill enhance competitive 

rail serv ice within the east. W hile ARCO is hopeful that the narrowness ofthe NITL setllemenl 

agreement, and the v igorous defense of the one-sided nature of that provision, are not intended to 

mask an intent lo eliminate compelilive rail serv ice which currently exists between CSX on the 

iMve hand and Conrail or NS on lhe olher once the transaction is c npr.)ved. .ARCO respectfully 

,ubmits thai the Surface 1 laiisporiation Board must protect the shipping public against the 

potential for this transaction lo result in such a reduction in competition. The Board, 

accordinglv. is u'gcd U) utilize ils conditioning power lo extend the NITL settlement Agreement 

« lll.B. to reciprocal switching pnwided by CSX and NS as well as that currertly provided by 

C onrail -

In approv al ol the I nion Pacific Southern Pacific merger, the Board similarly enhanced 
settlement lerms entered into by applicants with the Chemical Manufacturers .Association, to give 
[hose lerms lull applicatitm lo prolecl shippers al large. .SVc Uni^n Pacific Cprp.. et al. — Cpntr^l 
and .Merger - Southern P.u ifie Rail Corp.. et al.. Finance Docket No. 32760. Decision No. 44 

(continued...) 



WHEREFORE, THE PREMISES CONSIDERED. ARCO Chemical Company 

respecif.illv urges the Surface I ransportation Board to modify and expand the NITL settlement 

\Mtli regard to maintenance of reciprocal switching as discussed herein. 

Februarv 23. 1998 

Resp tjully submitteu. 

Martin W. lercov ici 
Keller and I eckman LLP 
1001 GStre :t. NW 
Suite 500 \̂  est 
Was;;ington DC 20001 
(202)434-4 

Attomev fo 

44 

ARCO Ch ?mical Company 

-(...continued) 
(concerning, c.i,'. new facilities and transloading facilities. build-in/l)uild-oul options, contract 
rei^pciiings. and BNSF access lo the l ake Charles area), served August 12. 1996. 
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TRANSPORTA TION » COMMUNICA TIONS 
INTERNA TIONAL UNION 

AFL-CIO. ac 

1.EGA1. DEPARTMENT 

ROBERT A SCARDEttETT/ 

.M/TCH£ll M. KRAUS 

CHR'STOPHER J. TULLY 

February 23, ; 9 9 ^ \ , 

VIA HAND DELIVERY 

Mr. Vernon A. Williams, Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
132S K Street, NW 
Washingcon, DC 20423-0001 

R'̂: Final .ce Dccket No. 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southern Corporati<")n 
and Norfolk Southern Railway Company -- Control 
and Operating Leases/Agreements -- Conrail Inc. 
and Consolidated Rail Corporation 

Dear Mr. Williams: 

Enclosed please f i n i an o r i g i n a l and twenty-five copies of 
Brief of the Transportation* Communif:ations I n t e r n a t i o n a l Union 
(TCU-15) i n the above-captioned matter.-. 

Also enclosed i s a 3.5-inch IBM comp.itible floppy disk 
containing the atove documents. 

Thank you for your a t t e n t i o n to t h i s master. 

Very Jtjruly yours. 

M i t c h e l l M. Kraus 
General Counsel 

public Record 
MMK:fm ' " ' — ' 
Enclosures 
CC: The Honorable Jacob Leventhal 

A l l Parties of Record (per Service L i s t ) 

3 Researc/i P/ace • Rocfew//e, MD 20850 • (30?) 948-4910 • FAX (301J 330-7-^62 
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TCU-15 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 7 

CSX 
^̂ ^̂  r>4A 

CORPORATION /iND CSX TRANSPORTATIOI^^Q^^NC ̂j,̂ p.Vit̂ -̂-N 
NORFOLK SOUTHERN CORPORATION AND \ Ŝ ^ 
NORFOLK SOUTHERN RAILWAY COMPANY Xc^^y j , 

— CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF OF THE 
TRANSPORTATION'COMMUNICATIONS INTERNATIONAL UNION 

I . Introduction 

In TCU's i n i t i a l Comments (TCU-6), which are incorporated 

herein by reference, we urged that t h i s application not be approved 

because of the impact on competition, loss of jobs, and serious 

problems with service and safety. We urged that any approval 

should be conditioned upon enhance New York Dock p r o t e c t i o n . We 

asked the Board to reject c ertain Appendix A proposals from both 

Applicants. We s p e c i f i c a l l y took exception to NS' plan to replace 

the Conrail c o l l e c t i v e bargaining agreements with NS agreements, as 

well as CSX's proposals to create a f i e l d s e n i o r i t y d i s t r i c t and 

tran s f e r Conrail employee s e n i o r i t y to Jacksonville, even though 

there would be no jobs available to them there. F i n a l l y , we urged 

that employees covered by on-property job s t a b i l i z a t i o n agreements 

or Conrai 1 SUB plans be f u l l y prote-^ted from the loss of such 

benefits under A r t i c l e I , Section 3 of NfiW York Pock-



We r e i t e r a t e and expand on these p o s i t i o n s below. 

I I . S e r v i c e and Safety Concerns Dictate That This Merger Not Be 
Approved. 

A review c f the aftermath of the most recent "mega-merger" i n 

the r a i l i n d u s t r y -- the Union P a c i f i c ' s 1996 a c q u i s i t i o n of the 

Southern P a c i f i c -- i s p a r t i c u l a r l y a p p r o p r i a t e i n assessing the 

p o t e n t i a l s e r v i c e and s a f e t y consequences of the pending 

t r a n s a c t i o n . The UP, as the A p p l i c a n t i n t h a t proceeding, had 

pror.ised: 

The merged system w i l l have s h o r t e r routes, expanded 
s i n g l e - l i n e s e r v i c e , f a s t e r schedules, mgce frg'auent and 
r e l i a b l e s e r v i c e , and improved equipment supply. The 
merged system w i l l be stronger f i n a n c i a l l y , & n £ l — w i l l 
overcome the s e r v i c e problems and c a p i t a l c o n s t r a i n t s 
rhar a f f e c t SP. . . . 

Union P a c i f i c Corp.. Union P a c i f i c R a i l r o a d CQ . ailQ MiSSgUCi 

Par-: f i c R a i l r o a d Co- — Control and Merger -- Southern P a c i f i c P a i l 

Corp.. Southern P . i r i f i c Tr^n.sportat i on Co.. St. Louis Southwestern 

Railway r n . . SPCSI. Corn, and the Denver and Rio Grande Western 

R a i l r o a d Co.. ICC Finance Docket No. 32760, R a i l r o a d Merger 

A p p l i c a t i o n (UP/SP-22), Vol. 1 (November 30, 1995), at 8 (emphasis 

added) . 

The a c t u a l consequences of t h a t t r a n s a c t i o n were q u i t e 

d i f f e r e n t , as the Board i s w e l l aware. Service on the newly-merged 

c a r r i e r s u f f e r e d from unprecedented bottlenecks both i n .^^ouston and 

i n UP/SP's intermodal p o r t f a c i l i t i e s i n Los Angeles, as w e l l as 

."^-^rvice breakdowns elsewhere i n the Southwestern United States. At 



one poir.t d u r ing the summer of 1997, by UP/SP's own reckoning, over 

500 t r a i n s were delayed along the UP/SP system because of power, 

l a c k of crews (due t o f e d e r a l Hours of Service r e g u l a t i o n s ) , or 

congestion. Further, more thai 60 UP/SP t r a i n s were delayed f o r 

more than seven days, and 150 had been held up f o r more than three 

days. Union P a c i f i c ' s Report on Service Recovery. STB Ex Parte No. 

573 (December 1, 1997), at 10. 

The s a f e t y repercussions of the UP/SP merger were e q u a l l y 

grave. As Ec^ward E n g l i s h , the FRA's D i r e c t o r of the O f f i c e of 

Safet y Assurance & Compliance, noted i n h i s October 21, 1997, 

co.mments to the Board, UP/SP experienced nine f a t a l i t i e s i n the 

nine months between January-September 1997, f i v e of which r e s u l t e d 

fj.om derailments and c o l l i s i o n s which occurred between June and 

August of 1997. V e r i f i e d Statement of Edwar^ E n g l i s h , DOT-3, STB 

Finance Docket No. 33388, at 3. Further, other UP/'SP derai l m e n t s , 

c o l l i i j i o n s and other i n c i d e n t s which d i d not r e s u l t i n f a t a l i t i e s 

c o n t inued a d i s t u r b i n g t r e n d on t h a t c a r r i e r . I d . 

The service and s a f e t y p a r a l l e l s between the UP/SP merger and 

the present t r a n s a c t i o n are too important f o r the Board t o ignore 

i n c o n s i d e r i n g t h i s merger. Although the A p p l i c a n t ? go t o great 

l e n g t h s t o d i s t i n g u i s h the present t r a n s a c t i o n from the UP/SP 

merger, those d i s t i n c t i o n s -- namely the SP's s i z e , f i n a n c i a l 

h e a l t h and q u a l i t y of i t s r o l l i n c stock -- are not r e l e v a n t t o the 

u n d e r l y i n g causes of the UP's subsequent s e r v i c e and s a f i t y 



problems. As explained more f u l l y below, tho m.ost prominent 

reasons c i t e d for the service and safety problems on the UP a f t e r 

the merger were (1) excessive job abolishments on the SP, which 

made i n t e g r a t i o n of the two systems more d i f f i c u l t , and (2) an 

e x i s t i n g corporate culture that placed t r a i n operations above 

safety considerations. 

To the extent that the differences between the transactions 

raised by the Applicants are at a l l rele/ant, the value of those 

d i s t i n c t i o n s has been greatly overstated. F i r s t , while the SP 

system was larger than Conrail i n terms of trackage, Conrail i s 

also a Class I r a i l c a r r i e r with over 11,000 miles of track running 

through 12 states; f u r t h e r , the nature of the t e r r i t o r y through 

which Conrail operates -- i . e . , densely populatea urban areas i n 

the Northeast -- would seem more l i k e l y to contribute to congestion 

and service problems (see, e.g., the Houston and Los Angeles 

terminal problems on the UP) than mere length of trackage. Second, 

the creation of "Shared Asset Areas" i n New Jersey and D e t r o i t , 

witn l i t t l e concrete explanation of how t r a f f i c w i t h i n those areas 

would be managed (as opposed to UP/SP's Houston terminal, where one 

c a r r i e r c o n t r o l l e d ) , would seem to create a more l i k e l y atmosphere 

fo r service problems. 

A<̂  explained below, the Board should not approve t h i s 

transaction because of the safety and service problens that are 

l i k e l y to arise. I f the Board chooses to approve the transaction. 



such approval should be expressly c o n d i t i o n e d upon close o v e r s i g h t 

by the Board and the FRA of subsequent CSX and NS o p e r a t i o n s , and 

s t r i c t com.pliance by those c a r r i e r s w i t h c o n d i t i o - i s set down by 

those agencies t o ensLvre safe, q u a l i t y f r e i g h t r a i l s e r v i c e . 

A. The Excessive Number of Job Abolishments Proposed by the 
A p p l i c a n t s W i i l Impsdg Thsi^. AbiI.J.t^.to improve Service 
to E.'.ther Their Own or t o C o n r a i l Customers. 

As i n d i c a t e d i n our Comments, the c o m p e t i t i v e impacts of t h i s 

t r a n s a c t i o n w i l l leave shippers t o pay higher p r i c e s w i t h l i t t l e or 

no improvement i n s e r v i c e , r a i l employees w i t h o u t jobs or working 

under f a r less equitabx c o n d i t i o n s , and the shippers t o s u f f e r the 

consequences of d e t e r i o r a t i n g s e r v i c e . 

The A p p l i c a n t s ' assurances of improved s e r v i c e a f t e r 

implementation of the pending t r a n s a c t i o n are extremely d o u b t f u l . 

As we set f o r t h below, ene A p p l i c a n t s ' proposal t o severely reduce 

agreement as w e l l as non-agreement employees w i l l i n e v i t a b l y hamper 

t h e i r e f f o r t s t o p r o v i d e e f f i c i e n t s e r v i c e . 

One of the most o f t e n c i t e d causes f o r s e r v i c e problems 

a r i s i n g out of the UP/SP merger was UP's unpreparedness i n d e a l i n g 

w i t h the i n t e g r a t i o n of Ŝ  's computer and customer s e r v i c e 

systems.- The r e s u l t i n g chaos i n terms of d i r e c t i n g and keeping 

See, e.g.. November 26, 1997, Comments of C a l i f o r n i a P u b l i c 
U t i l i t i e s Comjnission i n STB Ex Parte No. 573; DecGmiber 3, 1997, 
Comments of Society of P l a s t i c s I n d u s t r i e s , I n c . i n STB Ex Parte 
No. 573; comments d e l i v e r e d by Craig G. R o b i t a i l l e , President and 
CEO of Accu Chem Conversion, I n c . , before December 3, 1997, STB 
Hearing Regarding STB Ex Parte Nc. 573. 



track of f r e i g h t t r a f f i c greatly added to the service problems 

experienced by UP af t e r the merger. These problems could have been 

prevented, or at least mitiyated, by a s u f f i c i e n t num.ber of SP 

c l e r i c a l em.ployees who v;ere f a m i l i a r with the e x i s t i n g SP system. 

The i n s t i t u t i o n a l knowledge of these employees would have played an 

imiportant role i n coordinating the SP computer and customer service 

systems with that of the UP, with minimal im.pact on the service 

provided by the c a r r i e r . 

When the UP ar.d SP merged i n 1996, however, 1, 078 of these 

c l e r i c a l positions were abolished by the merged c a r r i e r . Labor 

Impact Ex h i b i t , UP/SP-24, STB Fin. Docket No. 32760, Vol. 3, at 

408-10, 422. The j u s t i f i c a t i o n s provided by the UP for these 

abolishments were approximate annual savings of $28 m i l l i o n for the 

r a i l r o a d , "while improving our responsiveness to our customers' 

needs." Labor Impact Exhibit, UP/SP-24, Vol. 3, at 88. Needless 

to say, neither of the anticipated results of these abolishments 

have been achieved by the UP. 

As with the UP/SP nerger, the Applicants here propose to 

consolidate t h e i r c».ew management, customer service and computer 

functions upon consummation of the transaction. In doing so, 

however, they propose to abolish 830 c l e r i c a l positions, a l l but 

100 of which w i l l be abolished w i t h i n the f i r s t year of the 

transaction. CSX/NS-20, Vol. 3A, at 532-34; Vol. 3B, at 512-14. 

Neither the Applicants' Labor Impact Exhibits nor t h e i r Rebuttal 



provide information as tc how many of each specific position i s to 

be abolished. This lack of information makes i t p r a c t i c a l l y 

impossible for the Board to responsibly assess the p o t e n t i a l 

service impacts that w i l l occur due to l o s t i n s t i t u t i o n a l knowledge 

r e s u l t i n g from, these abolishments. 

In reviewing the impacts of the UP/SP merger, the manner i n 

which SP management jobs were abolished i s also i n s t r u c t i v e . As a 

r e s u l t of these wholesale abolishments, few individuals with any 

knowledge of how the SP system had been run were l e f t to assist UP 

with i t s i n t e g r a t i o n of that system. This lack of i n s t i t u t i o n a l 

xnowledi^e f u r t h e r hindered the a b i l i t y of UP to e f f e c t i v e l y 

coordinate SP's r a i l operations with i t s own. 

The same pattern appears to be repeating i t s e l f i n t h i s 

transaction. The Applicants have proposed to eliminate some 1,170 

Conrail non-agreement positions- throughout the system, while 

ret a i n i n g and t r a n s f e r r i n g 847 positions. See CSX/NS-20, STB Fin. 

Docket No. 33388, Vol. 3A, at 539-41; Vol. 3B, at 519-21. These 

job abolishments raise p a r t i c u l a r concern because i t i s at t h i s 

time unclear exactly which positions are being retained, and 

whether the i n d i v i d u a l s i n those positions have s u f f i c i e n t 

The Applicants' Labor Impact Exhibit footnotes t h i s figure tc 
say that t h i s number i s a c t u a l l y lower ',826 positions) when one 
factors i n those who are e l i g i b l e for Conrail's Voluntary Severance 
and Voluntary Retirem.ent Programs. This footnote i s , )iowever, not 
relevant for purposes of t h i s discussion -- the i n s t i t u t i o n a l 
knowledge of these individuals i s lost regardless of whether t h e i r 
jobs are abolished or they v o l u n t a r i l y r e t i r e or resign. 



experience with Conrail to ensure that changes i n the Conrail 

c u l t u r e can be smoothly implemented. 

The corporate culture of Conrail w i l l have to be integrated 

with that of NS and CSX, respectively, as a r e s u l t of t h i s 

transaction. In l i g h t of the UP/SP experience, the high 

abolishment le v e l of agreement and non-agreement positions w i l l 

s i g n i f i c a n t l y impede t h i s i n i t i a l process. 

B. The Propn.qpd Tran.'^artion Will Give Rise to Major SafetV 
blems. 

The safety debacle that resulted from the merger of the Union 

Pa c i f i c and Southern Pacific Railroads l a s t year, combined with 

troublesome pre-existing safety issues on the Applicants and 

Conrail, demonstrates that the proposed merger raises serious 

safety issues. While the Applicants take great pains to 

d i s t i n g u i s h the facts of the UP/SP merger from t h i s transaction, 

the relevant s i m i l a r i t i e s between these transactions are 

unmiistakable. 

By now, the disastrous safety consequences of the UP/SP merger 

are well-kncm both to the Board and to the r a i l community at 

l a r j e . The Federal Railroad Administration, which reviewed the 

safety im.pacts of that merger, concluded that the transaction had 

resulted i n "a fundamental breakdown i n basic r a i l r o a d operating 

procedures and practices essential to a safe operation." Federal 

Railroad Administration, Summarv of Union Pacific Railroad SafstY 

A.s.<--ur.dncp Assessment (September 10, 1997), at 1. Among those 
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"practices essential to a safe operation" to which the FRA alluded 

were t r a i n inspection procedures and detection of hazardous 

materials defects. The agency noted that 

[ i ] n many instances i t appears that the corrective costs 
for regulatory compliance [with required t r a i n inspection 
and hazardous materials procedures] were weighed against 
the p r o b a b i l i t y of FKA penalty costs and the r a i l r o a d 
chose r o t to make the changes that would have ensured 
reguIrito) y compliance. 

py-f.] i p i n a r y Comments o f t h e U n i t e d S t a t g S Pgpartmgnt Oi. 

Transportation. STB Finan-e Docket No. 33388 (October 21, 1997), at 

9. 

In c e r t a i n key respects, safety problems of the Applicants and 

Conrail are p a r a l l e l to those of UP/SP. For example, i n an October 

1997 report on CSXT's Safety Assurance Compliance Program, FRA 

found that CSXT managers were emphasizing t r a m operations over the 

safe operation of those t r a i n s ; further, the FRA observed that 

harassm.ent and in t i m i d a t i o n of employees who raised safety concerns 

was evident i n various departments and locations throughout the 

CSXr system. FRA, rxecutivp Summarv. Safety—ASSUranCg 

Compliance Program Report for CSX Transportation. Inc. (October 16, 

1997), at ix - x . Likewise, i n November 1997, the FRA noted that i t 

had submitted or would be submitting over 220 v i o l a t i o n s against NS 

for f a i l u r e to follow proper FRA t r a i n inspection procedures- and 

Sp e c i f i c a l l y , the FRA noted that at certain f a c i l i t i e s NS was 
conducting federally required pre-departure inspections ("Appendix 
D inspections") while the t r a m was r o l l i n g by. These inspections, 
which are outlined i n Appendix D of 49 C.F.R. Part 215, may be 



f o r o p e r a t i n g t r a i n s on which some of the brakes were not 

f u n c t i o n i n g p r o p e r l y . November 6, 1997, memorandum from. FRA 

Motive Power & Equipment Safety Inspector L a r r / D. Ewing t o FRA 

Region 1 A d m i n i s t r a t o r David Myers, at 2. (Attachment t o TCU-14.) 

Further, C o n r a i l ' s own record f o r non-com.pliance w i t h f r e i g h t car 

i n s p e c t i o n regu.ations — as demonstrated by i t s r e f u s a l t o f o l l o w 

"block swapping" i n s p e c t i o n procedures t h a t were adopted pursuant 

t o a j o i n t study between C o n r a i l , the TCU and the FRA -- compounds 

the s a f e t y issues r a i s e d h e r e i n . See TCU-12, at pp. 6-8. 

The -parallels between the UP/SP merger and the p a r t i c i p a n t s i n 

the c u r r e n t t r a n s a c t i o n are t e l l i n g . I n both mergers, the FRA has 

s p e c i f i c a l l y c i t e d the tendency of those t r a n s a c t i o n s ' p a r t i c i p a n t s 

t o s t r e s s t r a i n o p e r a t i o n s over s a f e t y . Despite the A p p l i c a n t s ' 

e f f o r t s t o d i s t i n g u i s h themselves from UP/SP i n terms of the 

t e r r i t o r i a l s i z e of the acquired c a r r i e r and the q u a l i t y of i t s 

conducted by t r a i n crews r a t h e r than q u d i f i e d mechanical 
i n s p e c t o r s (QMIs) and are designed t o detect imminently hazardous 
c o n d i t i o n s (e.g., l e a n i n g or l i s t i n g car body, insecure c o u p l i n g , 
broken or cracked wheels, brakes t h a t f a i l e d t o release) on a t r a i n 
at a l o c a t i o n where f r e i g h t cars are added and where no QMIs are 
s t a t i o n e d . 

I n order t o conduct such i n s p e c t i o n s , however, the FR.\ has 
held t h a t the t r a m being inspected must net be i n miction. I n the 
November 1997 m.em.o, FRA Motive Power & Equipment Safety I n s p e c t o r 
L a r r y Ewing noted t h a t , "On numerous occasions NS o f f i c i a l ; . , the 
corporate l e v e l i n c l u d e d , have been informed t h a t FRA do^s not 
recognize t h i s r o l l - b y procedure as a proper i n s p e c t i o n and t h a t i t 
should cease imjr.ediately. NS o f f i c i a l s f e e l t h a t the r o l l - b y 
i n s p e c t i o n i s adequate and refuses t o take c o r r e c t i v e a c t i o n . " 
(See attach.ment t o TCU-14.) 

10 



r o l l i n g stocK, the FRA's review demonstrates t h a t the c o r p o r a t e 

c u l t u r e s of NS and CSX are remarkably s i m i l a r t o t h a t of UP v.'hen i t 

comes t o p r i o r i t i z . .g s a f e t y . Because of the danger posed t o ra..l 

s a f e t y , the Board should not approve any t r a n s a c t i o n where the 

a c q u i r i n g c a r r i e r (s) i s governed by such a c u l t u r e . I f the Board 

dees approve t h i s a p p l i c a t i o n , however, i t must c l o s e l y oversee 

( w i t h the close cooperation of the FRA) i t s implem.entation t o 

.nsure t h a t s a f e t y i s accorded the f i r s t p r i o r i t y . 

C. The Safety I n t e g r a t i o n Plans Proposed hv the A p p l i c a n t s 
Are I n s n f f i r i e n t t o Address Kev SafetV ISSUES. 

The Board has r e q u i r e d the Ap p l i c a n t s t o submit d r a f t s a f e t y 

i n t e g r a t i o n plans (SIPs) t o provide f o r the safe implementation of 

the present t r a n s a c t i o n . STB Finance Docket No. 33388 (Decision 

No. 52) (November 3, 1997). As noted by the TCU i n i t s February 2, 

1997, comments (TCU-12), the SIPs submitted by the A p p l i c a n t s f a l l 

f a r s h o r t of the mark i n several important respects. 

F i r s t , as t o necessary f r e i g h t car i n s p e c t i o n s , the proposed 

SIP makes only a vague promise t h a t the A p p l i c a n t s w i l l u t i l i z e 

" q u a l i f i e d employees" t o conduct the necessary i n s p e c t i o n s . As the 

TCU noted i n i t s response, both Applicants have sought t o maximize 

the use of t r a i n crews — r a t h e r than q u a l i f i e d mechanical 

i n s p e c t o r s (QMIs) — t o perform such i n s p e c t i o n s . The United 

T r a n s p o r t a t i o n Union (UTU), the union which represents t r a i n crews, 

acknowledges t h a t these employees are o f t e n i l l - t r a i n e d and 

u n q u a l i f i e d t o conduct adequate i n s p e c t i o n s . F u r t h e r , the added 
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time required of t r a i n crews to conduct such inspections places an 

even greater stress on the a b i l i t y of those employees to comply 

with federal Hours of Service laws. 

Second, the Applicants' assurances i n the SIP that necessary 

inspections w i l l be conducted i n accordance with federal 

regulations i s contradicted by t h e i r own past behavior. NS' 

refusal to take corrective action with respect to the conducting of 

" r o l l - b y " Appendix D inspections, despite FRA's e x p l i c i t warnings 

that such practices v i o l a t e d i t s i n t e r p r e t a t i o n of Appendix D, 

renders that c a r r i e r ' s vague assurances dubious. Likewise, as 

noted i n TCU's comments on the Applicants' proposed SIPs (TCU-12), 

CSX's assertions that i t w i l l properly t r a i n conductors to perform 

necessary inspections i s undermined by F.RA findings that a 

substantial number of f r e i g h t cars had moved out of that c a r r i e r ' s 

Augusta, Georgia f a c i l i t y -- where the c a r r i e r had replaced 

q u a l i f i e d mechanical inspectors with t r a i n crew inspections -- with 

numerous undetected defects. (TCU-12, at 3). Further, both CSX 

and Conrail have f a i l e d to comply with federal inspection 

regulations where f r e i g h t cars were "block swapped." (TCU-12, at 

6-8) . Accordingly, a simple assurance from the Applicants that 

they w i l l com.ply with federal regulations i s i n s u f f i c i e n t . 

Third, neither tho Applicants' SIPs nor t h e i r r e b u t t a l 

addresses TCU's concerns about the impact of the transaction upon 

Applicant CSX's already understaffed crew management system. In 
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i t s Safety Assurance and Compliance Report f o r CSXT, the FRA found 

thac i n e f f i c i e n c i e s i n CSX's Jaclcsonville crew c a l l i n g o p e r a t i o n 

"added t o extended duty days and o v e r a l l f a t i g u e f o r o p e r a t i n g 

employees." TCU-6, Johnson Statement, Exh. B, at v i . These 

i n e f f i c i e n c i e s are i n l a r g e p a r t the r e s u l t of t h a t c a r r i e r ' s 

u n d e r s t a f f i n g of crew c a l l e r s by anywhere from f o r t y t o f i f t y 

p o s i t i o n s . The consummation of t h i s t r a n s a c t i o n w i l l no doubt 

r e s u l t i n a d r a s t i c increase i n workload f o r crew management 

employees, which w i l l consequently exacerbate t h i s a l r eady 

overwhelming s i t u a t i o n . " ' This i s p a r t i c u l a r l y t r u e when one 

considers the expedited twenty-four week schedule the A p p l i c a n t s 

have set f o r implementing the t r a n s f e r of Co:.rail crew management 

work t o J a c k s o n v i l l e . Despite the grave o p e r a t i o n a l and f a t i g u e 

issues r a i s e d i n the TCU's i n i t i a l comments (TCU-6), CSX made no 

r e a l e f f o r t i n e i t h e r i t s r e b u t t a l or i n i t s SIP t o address how i t 

i . i l overcome these problems. 

Because the Board has an o b l i g a t i o n t o ensure t h a t the 

t r a n s a c t i o n s approved subject t o i t s j u r i s d i c t i o n are implemented 

'As noted above, CSX's crew management operations are already 
undermanned by between f o r t y and f i f t y p o s i t i o n s . Under CSX's 
o p e r a t i n g p l a n , only f o r t y of C o n r a i l ' s crew c a l l e r s w i l l be 
t r a n s f e r r e c J a c k s o n v i l l e . Therefore, eve.i i f one assumes t h a t 
a l l f o r t y of those crew c a l l e r s f i l l the already e x i s t i n g gap i n 
CSX's crew management operations, no crew c a l l e r s w i l l be a v a i l a b l e 
t o handle the d r a s t i c increase i n crew management du t i e s t h a t w i l l 
r e s u l t from the proposed c l o s i n g of the C o n r a i l crew c a l l i n g center 
i n Dearborn, Michigan. We note, however, t h a t since the FRA 
r e p o r t discussed above, CSX has h i r e d and i s at t e m p t i n g t o h i r e 
a d d i t i o n a l crew c a l l e r s . 
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safely, the TCU r e s p e c t f u l l y submits that the Board should not 

approve t h i s transaction as submitted by the Applicants. I f the 

Board does choose to approve t h i s transaction, however, the TCU 

f u r t h e r subm.its that i t should do so only on condition that the 

STB, along with the FRA, m.aintain close oversight of the safety 

aspects of i t s implementation. 

I I I . The Board Should Impose Enhanced Protection as a Condition of 
Approving This Application. 

Applicants have acknowledged that the proposed merger i s 

subject to New York Dock Conditions. In our Comments, TCU has 

urged that t h i s Board should impose enhanced New York Dock 

Conditions -- namely that, i n addition to New Yoric Dock, the Board 

should require a t t r i t i o n protection and that employees facing 

relocation be permitted to elect separation allowances. TCU urged 

that the unique circumstances of t h i s merger j u s t i f i e d such 

enhanced protection based on the following factors: f i r s t , unlike 

v i r t u a l l y any other merger, the instant applications involve two 

very p r o f i t a b l e c a r r i e r s d i v i d i n g up a t h i r d p r o f i t a b l e c a r r i e r ; 

second, employees have made unprecedented sac r i f i c e s to provide for 

the s u r v i v a l of Conrail; and t h i r d , Conrail top and middle 

management are enjoying unprecedented severance packages. 

In response. Applicants have c i t e d ICC and STB decisions 

r e j e c t i n g a t t r i t i o n protection, as well as decisions holding that 

employees can be required to relocate to follow t h e i r work. 
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Applicants' discussion of these precedents f a i l s to take note of 

the f a c t u a l l y distinguishable circumstances herein. 

Applicants acknowledge that job abolishments w i l l f a l l 

p r i n c i p a l l y on the c l e r i c a l , carmen and maintenance of way c r a f t s . 

(CSX/NS-176, p. 572.) A re-'iew of the Labor Impact Statement 

reveals that abolishments f a l l heaviest on TCU-represented 

employees with expected job losses of 830 c l e r i c a l and 320 carmen 

positions. Both NS and CSXT maintain job s t a b i l i z a t i o n agreements 

with TCU covering the c l e r i c a l c r a f t , as does every other Class I 

ra i l r o a d , except Conrail. These agreements commonly referred to as 

"Feb. 7 Protection" provide for a t t r i t i o n protection. Only Conrail 

does not have such protection. Equity dictates that t h i s type of 

a t t r i t i o n protection be extended to TCU-represented Conrail 

em.ployees, as well as the other c r a f t employees, who w i l l be less 

affected by the merger. 

Second, while Applicants urge that separation pay as an option 

for those being required to relocate has been previously rejected, 

we note that, i n both of the recent mega-m.ergers involving BN/Santa 

Fe and UP/SP, such separation pay was provided for c l e r i c a l 

employees i n master implementing agreements. In both mergers, as 

in the instant application, the labor impact statements showed that 

TCU-represented employees were the most affected by job 

abolishments. 
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Contrary t o the p o s i t i o n of A p p l i c a n t s , we now show t h a t the 

Board has the a u t h o r i t y t o impose the enhanced p r o t e c t i o n s 

requested and t h a t , f o r the reasons set f o r t h above, i t should do 

so. 

A. STR Has A n t h o r i t v t o Impose Enhanced P r o t e C t i c n . 

A p p l i c a n t s argue i n t h e i r r e b u t t a l t h a t as a m.atter of law the 

Board may not grant enhanced p r o t e c t i o n . A p p l i c a n t s contend t h a t 

the l e g i s l a t i v e h i s t o r y of the ICC Sunset B i l l provides new 

l i m i t a t i o n s on the Board's a u t h o r i t y t o c r a f t f a i r and e q u i t a b l e 

l a b o r p r o t e c t i o n . 

The language of Section 11326 of United States Code T i t l e 49 

c l e a r l y provides f o r a minimum, r a t h e r than a maximum, l e v e l of 

p r o t e c t i o n f o r employees a f f e c t e d by a r a i l c o n s o l i d a t i o n , merger, 

or a c q u i s i t i o n . S p e c i f i c a l l y , the s t a t u t e r e q u i r e s t h a t , w i t h 

respect t o such t r a n s a c t i o n s , 

the Board s h a l l r e q u i r e the c a r r i e r t o pro v i d e a f a i r 
arrangement a t l e a s t as p r o t e c t i v e of the i n t e r e s t s of 
employees who are a f f e c t e d by the t r a n s a c t i o n as the 
terms im.posed under s e c t i o n 5(2) ( f ) of the I n t e r s t a t e 
Commerce Act before February 5, 1976. . . . 

49 U.S.C. §1132b(a) (emphasis added). I n i t s a p p e l l a t e review of 

the ICC's i n i t i a l i m p o s i t i o n of NPW Yoric ^ock c o n d i t i o n s , the 

Second C i r c u i t Court of Appeals hel d : 

the i m p o s i t i o n of any employee p r o t e c t i v e p r o v i s i o n which 
can be t r a c e d d i r e c t l y t o e i t h e r the 'New Orleans 
c o n d i t i o n s ' . . . or the Appendix C-1 c o n d i t i o n s [ i . e . , 
the bases of the N̂ '̂  '̂̂ '̂ k Dock cond i t i o n s ] c l e a r l y should 
be u n o b j e c t i o n a b l e as embodying the minimum degree of 
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p r o t e c t i o n contemplated by 49 U.S.C. §11347 [now § 
11326] . 

New Yoric Doclc Rwv. v. United States. 609 F.2d 83, 94 (2d C i r . 1979) 

(emphasis added). Further, the Second C i r c u i t h e l d t h a t 

i t i s beyond challenge that within i t s discretion the ICC 
may fashion employee protective conditions that are 
t a i l o r e d to the sp e c i a l circumstances presented in 
individual cases. Moreover, in f u l f i l l i n g i t s statutory 
duty to 'require a f a i r and equitable arrangement' to 
protect employee i n t e r e s t s in ce r t a i n types of r a i l 
c a r r i e r transactions, the case law c l e a r l y e s t a b l i s h e s 
that the ICC has th9 d i s c r e t i o n to require a greater 
degree of employee protection than that required as the 
statutory minimum. 

I d . . at 91-92 (emphasis added; c i t a t i o n s omitted) . 

The Board (and i t s predecessor, the ICC) has al s o p r e v i o u s l y 

acknowledged t h a t New York Dock i s a minimum l e v e l of b e n e f i t s , and 

t h a t I t has the power t o impose a greater l e v e l of p r o t e c t i o n s f o r 

the b e n e f i t s of em.ployees a f f e c t e d by a t r a . s a c t i o n . P a i l read 

rrn.sol i d a t i o n Procedures. 363 I.C.C. 784, 793 (1981), C C d i f i ^ d at 

49 C.F.R. §llf0.1(f). To i.mpose a higher l e v e l of p r o t e c t i v e 

b e n e f i t s , one must demonstrate t h a t unusual circumstance warrant 

more s t r i n g e n t p r o t e c t i o n s . 1 ^ ; see alsc STB Finance Docket No. 

32760 (Decision No. 44), s l i p op. at 172. 

In t h e i r e f f o r t s t o rebut TCU's argument t h a t the Board should 

impose enhanced NPW York Dock b e n e f i t s , the A p p l i c a n t s i n t e r p r e t 

Cong.-ess' passage of the ICC Termination Act, P.L. 104-88 (1995), 

as an "endorsement of NPW York Dock's s i x years of p r o t e c t i o n " f o r 

employees a f f e c t e d by a t r a n s a c t i o n i n v o l v i n g a Class I r a i l 
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c a r r i e r . CSX/NS-176, at HC-588-89. In doing so, however, the 

Applicants misread both the underlying law and the applicable 

l e g i s l a t i v e h i s t o r y . 

Nothing i n the l e g i s l a t i v e history of the ICC Termination Act 

suggests that Congress "endorsed" NPW York Dock as bemg a maximum 

le v e l of p r o t e c t i o n . With respect to transactions between and 

among Class I and Class I I r a i l carriers (relevant to the Applicant 

c a r r i e r s ) , both the House and the Senate b i l l incorporated the 

language of §11326's imm.ediate predecessor -- 49 U.S.C. §11347 --

without further comment. ^ H. Conf. Rep. No. 104-422, 104th 

Cong. 1st Sess. 192-93 (1995), rpprinted at 1995 U.S. Code Cong, 

and Admin. News 877-88. The conference report refers to the actual 

terms of NPW York Dock i n discussing the protective terms that must 

apply to transactions between a Class I I and Class I I I r a i l r o a d , or 

between two or more Class I I I r ailroads, which Congress reduced 

(and, i n the case of transactions between Class I " ^ ! r a i l r o a d s , 

eliminated e n t i r e l y ) i n the 1995 Act. Although that report 

language describes New York Dock protections as "the e x i s t i n g ICC 

standara," House Conf. Rep. No. 104-422, at 192, nothing i n that 

language suggests a departure from the Second C i r c u i t ' s (or, for 

that matter, the Board's) i n t e r p r e t a t i o n of New YcrK DccK as a 

minimum l e v e l of protection, which the Board has d i s c r e t i o n to 

exceed m appropriate circumstances. 
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Nothing i n the l e g i s l a t i v e h i s t o r y supports the A p p l i c a n t s ' 

view t h a t Congress "endorsed" New York Dock as not only the minimum 

p r o t e c t i v e c o n d i t i o n s , but also as the maximum c o n d i t i o n s the Board 

could impose. Had Congress intended t o d e v i a t e from the ICC's and 

Second C i r c u i t ' s holdings t h a t New York Dock was the minimum l e v e l 

(• f p r o t e c t i v e c o n d i t i o n s , i t would have done so by c l e a r s t a t u t o r y 

language which was notably l a c k i n g t h e r e i n . C l e a r l y , the Board has 

the s t a t u t o r y a u t h o r i t y t o impose the p r o t e c t i o n s requested by TCU. 

We now show why i t should do so. 

B. The Unique Circumstances Herein Warrant the Imposition of 
Enhanced Labor P r o t e c t i o n . 

Applicants do not dispute t h a t a major f a c t o r c o n t r i b u t i n g t o 

C o n r a i l ' s turnaround from bankruptcy t o the p r o f i t a b l e c a r r i e r of 

today was the major decrease i n the number of jobs and increase i n 

employee p r o d u c t i v i t y . Rather, A p p l i c a n t s take the view t h a t the 

s a c r i f i c e of employees whose p o s i t i o n s were ab o l i s h e d i s not a 

basis upon which t o provide enhanced p r o t e c t i v e b e n e f i t s f o r those 

whose p o s i t i o n s were not abolished. A p p l i c a n t s argue t h a t the 

c u r r e n t em.ployees d i d not lose t h e i r jobs and, t h e r e f o r e , they made 

no s a c r i f i c e s t o b u i l d C o n r a i l . (CSX/NS-176, p. 595.) 

This argum.ent ignores the f a c t t h a t employees, as a group, 

made s i g n i f i c a n t s a c r i f i c e s as the r e s u l t of job abolishments. The 

b e n e f i t of these s a c r i f i c e s should be p r o v i d e d t o employees as a 

group, and not t o management i n the form of s e p a r a t i o n pay. 

Second, c u r r e n t employees had t o become s i g n i f i c a n t l y more 
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p r o d u c t i v e i n order f o r C o n r a i l t o become p r o f i t a b l e . I t i s t h i s 

dramatic increase i n p r o d u c t i v i t y which i s the cornerstone of 

C o n r a i l ' s success. The combination of j o b loss and dramatic 

increases i n p r o d u c t i v i t y warrant the enhanced p r o t e c t i o n 

requested.^ 

I n our comments, TCU c i t e s the high cost of managerial 

s e p a r a t i o n and d i s l o c a t i o n allowance as f u r t h e r support f o r 

ehhanced b e n e f i t s . Applicants claim t h a t these costs stem from the 

e a r l y a l l o c a t i o n of Conrai l ' s ESOP, not from severance pay. 

Contrary t o A p p l i c a n t s ' view, t h i s ESOP was not made a v a i l a b l e t o 

Con r a i l ' s c o n t r a c t employees on the same basis as management, since 

c o n t r a c t employees would have been r e q u i r e d t o pay f o r the ESOP 

w i t h c o n t r a c t concessions. ESOP a l l o c a t i o n s i n 1996 and 1997 were 

made even t o managv^rial employees who had chosen nct t o p a r t i c i p a t e 

i n the ESOP. Moreover, Applicants' argument also does not account 

f o r CEO LeVan's $22 n . i l l i o n severance or the severance pa i d t o the 

75 members of top management who w i l l r e c e i v e s e p a r a t i o n as a 

r e s u l t of t h e i r i n d i v i d u a l employment c o n t r a c t s . C l e a r l y , non-

agreement employees and management are being provided generous 

severance b e n e f i t s not o f f e r e d t o c o n t r a c t employees. 

Further, while i n 1985 Co n r a i l u l t i m . a t e l y made i t s remaining 
employees whole f o r the 1981 wage d e f e r r a l , those whose jobs had 
been ab o l i s h e d were never made whole. 
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IV. Applicants' Appendix A Proposals. 

Both CSXT and NS acknowledge that on t h e i r current systems 

they administer m u l t i p l e c o l l e c t i v e bargaining agreements for the 

c l e r i c a l and carmen c r a f t and class. The existence of these 

m u l t i p l e agreements are the legacy of the mergers which rmed 

these two c a r r i e r s . Contrary to t h i s past practice, NS maintains 

that i t i s necessarv for i t to apply the applicable NS agreement 

(NW, Southern, etc.) on i t s allocated portion of Conrail. Unlike 

NS, CSX states that i t i s not seeking to impose i t s own agreements 

on i t s allocated portion of Conrail. 

TCU's po s i t i o n i s that the same practice regarding c o l l e c t i v e 

bargaining agreements should be followed i n t h i s merger as i n p r i o r 

mergers. In the absence of a transfer of work, '"he e x i s t i n g 

c o l l e c t i v e bargaining agreements — covering f a c i l i t i e s on CSXT, NS 

and Conrail — shouid remain i n e f f e c t at the same locations whore 

they had always applied. When work i s transferred, generally the 

agreement at the receiving l o c a t i o n should apply. (TCU-6 at p. 

18 . ) 

A. NS Appendix A Proposals: E f f o r t tp ImpCSg It£ 
Anreem.ents on thp Allocated Portion of Conrail Should Bg 
Rp^^ected. 

NS maintains that, as the acquiring c a r r i e r , i t should be able 

to impose i t s agreements on i t s allocated portion of Conrail. As 

we set f o r t h i n our Comments, t h i s p o s i t i o n i s contrary to past 
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p r a c t i c e , as w e l l as to w e l l - e s t a b l i s h e d New York Dock a r b i t r a t i o n 

r u l i n g s . 

NS has p o i n t e d t o no p r i o r mergers where i t s concept of the 

" a c q u i r i n g " c a r r i e r ' s r i g h t s has been a p p l i e d . S i g n i f i c a n t l y , as 

noted above, i t was not a p p l i e d by NS i t s e l f t o the mergers which 

form.ed i t , since the c o l l e c t i v e b a r g a i n i n g agreements of i t s 

predecessors i n the c l e r i c d l and carmen c r a f t and clas s remain i n 

e f f e c t . S i m i l a r l y , i n n e i t h e r of the two most recent major mergers 

between BN/Santa Fe and UP/SP, have those c a r r i e r s im.posed s i n g l e 

c l e r i c a l , carman or supervisor c o l l e c t i v e b argaining agreements on 

the a c quired c a r r i e r ' s system, as proposed by NS h e r e i n . TCU has 

reached master im.plementing agreements f o r the c l e r i c a l c r a f t and 

cl a s on both BN/Santa Fe and UP/SP. Both master implementing 

agreements provide t h a t the agreements on the previous separate 

c a r r i e r s s h a l l continue t o remain i n e f f e c t . Employees t h a t are 

t r a n s f e r r i n g t o f o l l o w t h e i r work w i l l be covered by the c o l l e c t i v e 

b a r g a i n i n g agreement i n e f f e c t at the l o c a t i o n r e c e i v i n g the work.' 

TCU has not reached master implementing agreements f o r the 

carmen c r a f t and class i n e i t h e r merger. C o n s o l i d a t i o n of carmen 

'Applicants s t a t e t h a t , p r i o r t o the merger w i t h SP, UP had a 
s i n g l e c l e r i c a l c o l l e c t i v e b a r g a i n i n g agreement w i t h the TCU 
cov e r i n g the various c a r r i e r s which were then p a r t of UP. 
( V e r i f i e d Statement Peifer/Spenski, Vol. 2A, p. 25.) While 
accurate as f a r as i t goes, the statement i s m i s l e a d i n g . The 
s i n g l e agreement covering C&NW, MOPAC and UP was a t t a i n e d through 
c o l l e c t i v e b a r g a i n i n g and not through New York Peek procedures, 
which i n v o l v e d several quid pro quos. These agreements were 
entered October 16, 1993, and J u l y 7, 1995. 
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work has been accomplished by i n d i v i d u a l implementing agreements. 

In each case, the agreement a p p l i e d was the one i n e f f e c t at the 

r e c e i v i n g l o c a t i o n . Nor has TCU reached a master im.plementing 

agreement f o r s u p e r v i s o r s . 

NS' p o s i t i o n regarding the supremacy of i t s agreements i s also 

c o n t r a r y t o a r b i t r a l a u t h o r i t y . I n CSXT. IBEW and TCU (RadlC 

Repair C o o r d i n a t i o n ) ) , a case c i t e d by Applicants (CSX/NS-178 at p. 

248), r . r b i t r a t o r Simon considered CSXT's proposed c o o r d i n a t i o n of 

ra d i o r e p a i r work then being performed throughout i t s system at i t s 

L o u i s v i l l e , Kentucky, f a c i l i t y . The a r b i t r a t o r found t h a t the 

g e n e r a l l y accepted p r a c t i c e among referees was t o adopt the 

" c o n t r o l l i n g c a r r i e r " p r i n c i p l e . I t i s c l e a r t h a t t h i s concept i s 

q u i t e d i f f e r e n t from NS' claimed a u t h o r i t y as the a c q u i r i n g 

c a r r i e r . As explained by A r b i t r a t o r Simon, the c o n t r o l l i n g c a r r i e r 

i s the one which c o n t r o l l e d the e x i s t i n g f a c i l i t y . Since r a d i o 

r e p a i r work at the L o u i s v i l l e l o c a t i o n , where the work was being 

c o n s o l i d a t e d , was su b j e c t t o the L&N/TCU c o l l e c t i v e b a r g a i n i n g 

agreement, i t was t h a t agreement, and not the IBEW agreements from 

the t r a n s f e r r e d l o c a t i o n , which was a p p l i c a b l e . (CSX/NS-178, Vol. 

3B, at pp. 272-73.) 

C a r r i e r e f f r t s t o o v e r r i d e s p e c i f i c p r o v i s i o n s of o p e r a t i n g 

c r a f t agreements have been l i m i t e d t o s p e c i f i c s e n i o r i t y d i s t r i c t s 

where changes were claimed t o be needed t o implement i n t e r l i n e 

o p e r a t i o n s , and not the replacement of one agreement w i t h another. 
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See, e.g., UTU. BLE and CSX (O'Brien) (1997) CSX-NS 178 at p. 492, 

508 ("Except f o r the elim.ination of t h e i r c u r r e n t s e n i o r i t y 

d i s t r i c t s and the c l o s i n g of some supply p o i n t s f o r crews, the 

present c o l l e c t i v e b a r g a i n i n g agreements on the B&O, C&O, WM and 

RF&P w i l l continue unchanged"). Moreover, as we demonstrate below, 

s e n i o r i t y r u l e s i n the o p e r a t i n g c r a f t s p l ay a f a r d i f f e r e n t r o l e 

i n r e s t r i c t i n g work assignments than f o r the carmen, c l e r i c a l and 

s u p e r v i s o r y c r a f t s . 

Applying these p r i n c i p l e s t o the i n s t a n t m a t t e r , the C o n r a i l 

agreements should remain i n e f f e c t on the NS a l l o c a t e d p o r t i o n of 

C o n r a i l . Where NS t r a n s f e r s work t o i t s a l l o c a t e d p o r t i o n , C o n r a i l 

agreements should remain i n e f f e c t . There i s sim.ply no precedent 

f o r a p p l y i n g NS agreements across the board t o a l l C o n r a i l 

l o c a t i o n s , and NS has c i t e d no decisions i n support of t h i s novel 

and f a r - r e a c h i n g t h e o r y . 

As we set f o r t h i n our Comments, NS' c l a i m t h a t C o n r a i l 

agreements must be e n t i r e l y replaced by NS agreements i n order t o 

a t t a i n p u b l i c t r a n s p o r t a t i o n b e n e f i t s f a l l s s h o r t of the mark. 

(TCU-6, pp. 9-14.) S i m i l a r l y , i t s claims t h a t C o n r a i l agreements 

would prevent i t from implementing a uniform p a y r o l l procedures and 

t r a i n i n g are c l e a r l y f r i v o l o u s . NS cannot p o i n t t o a s i n g l e New 

York Dock d e c i s i o n j u s t i f y i n g the o v e r r i d e of a c o l l e c t i v e 

b a r g a i n i n g agreement on the basis t h a t fewer agreements are more 

e f f i c i e n t t o a d m i n i s t e r . Under t h i s reasoning, agreements could 
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always be o v e r r i d e n . While NS has urged i t must be able t o apply 

NS agrefcr-.:-i.ts t o the C o n r a i l shops, i t i s c l e a r t h a t i t can 

t r a n s f e r work between NS and C o n r a i l shops under the normal New 

York Dock procedures. As acknowledged i n d e p o s i t i o n (Spenski 

D e p o s i t i o n , pp. 384-85), NS cannot, and has not, c i t e d a s i n g l e 

C o n r a i l agreement p r o v i s i o n which would i n h i b i t i t from performing 

work t r a n s f e r r e d from NS t o C o n r a i l shops. 

I n no other merger i n v o l v i n g c l e r i c a l , carmen or su p e r v i s o r 

c r a f t s has the a c q u i r i n g c a r r i e r overriden the e x i s t i n g c o l l e c t i v e 

b a r g a i n i n g agreem.ents on the acquired c a r r i e r . NS has not 

presented a s i n g l e C o n r a i l b a r g a i n i n g p r o v i s i o n which i t a l l e g e s 

w i l l prevent i t from operating e f f i c i e n t l y . NS has c i t e d no p u b l i c 

t r a n s p o r t a t i o n b e n e f i t t o be a t t a i n e d from such an o v e r r i d e , 

p a r t i c u l a r l y f o r the c l e r i c a l and carmen c r a f t . Therefore, the 

Board should r e j e c t NS' cla i m t h a t i t can c a t e g o r i c a l l y o v e r r i d e 

and replace a l l e x i s t i n g C o n r a i l agreements. 

B. CSX's Appendix A Proposals. 

CSX has three proposals i n Appendix A which d i r e c t l y impact 

the c l e r i c a l c r a f t and class represented by TCU. These are i t s 

proposals t o (1) e s t a b l i s h a s i n g l e f i e l d s e n i o r i t y d i s t r i c t 

encom.passing a number of separate s e n i o r i t y d i s t r i c t s on C o n r a i l 

and CSXT; (2) apply C o n r a i l ' s c o l l e c t i v e b a r g a i n i n g agreement t o 

a l l l o c a t i o n s w i t h i n the f i e M s e n i o r i t y d i s t r i c t ; and (3) t r a n s f e r 

the s e n i o r i t y of C o n r a i l c l e r i c a l employees t o a CSX J a c k s o n v i l l e 
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roster, without o f f e r i n g the affected employees a po s i t i c . i i r 

Jacksonville. 

1. CSXT's Proposal To Establish a Single Field 
C l e r i c a l Seniority D i s t r i c t Should Be Rejected. 

CSXT proposes to consolidate several Conrail s e n i o r i t y 

c l e r i c a l rosters with eight separate s e n i o r i t y rosters under the 

B&O and C&O c o l l e c t i v e bargaining agreements to form a single 

s e n i o r i t y d i s t r i c t encompassing a number of states from I l l i n o i s , 

Indiana, Ohio ana Michigan to Maryland, Pennsylvania, New York and 

I^'assachusetts. The geographic scope of t h i s d i s t r i c t i s l i k e l y to 

cause s i g n i f i c a n t relocation burdens on c l e r i c a l employees. 

With the exception of a transfer of work between CSXT's 

f a c i l i t y at Walbridge, Ohio, and Conrail's Stanley Yard at Toledo, 

CSXT plans no work transfers between locations i n t h i s giant 

d i s t r i c t . TCU has never entered an implementing agreement c a l l i n g 

f o r such a massive consolidation of s e n i o r i t y rosters on the 

acquiring and acquired c a r r i e r s . 

Although v i r t u a l l y no work and no employees w i l l be 

trans f e r r e d w i t h i n t h i s new planned s e n i o r i t y d i s t r i c t , CSX 

proposes to override the ex i s t i n g sen:'^rity d i s t r i c t s under the 

applicable Conrail and CSX agreements, and then to place the newly 

created s e n i o r i t y d i s t r i c t under the Conrail c o l l e c t i v e bargaining 

agreement. In i t s r e b u t t a l comments, CSX urges Lhat such a 

consolidated s e n i o r i t y d i s t r i c t i s required to assure that current 

Conrail em.ployees now performing only Conrail work w i l l be able to 
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perform C o n r a i l and CSXT work a f t e r the merger. " I n order t o 

assign c l e r i c a l work i n the f i e l d as p a r t of an i n t e g r a t e d 

o p e r a t i o n , CSX m.ust be able t o assign c l e r i c a l work withou t regard 

t o whether the c l e r i c a l employee i s a CSX or C o n r a i l employee." 

(CSX/NS-177, p. 30.) No f u r t h e r e x p l a n a t i o n i s o f f e r e d f o r t h i s 

c o n c l u s i o n . 

S i g n i f i c a n t l y , CSX does not suggest hov; a merging of s e n i o r i t y 

r o s t e r s cures any b a r r i e r i n assigning work among employees i n the 

new f i e l d d i s t r i c t . CSX has not po i n t e d t o a s i n g l e s e n i o r i t y or 

other r u l e which would have t o be overridden t o permit such 

assignment. Indeed, such assignments, p a r t i c u l a r l y when not 

r e q u i r i n g t r a n s f e r of employees, are r c u t i n e l y accomplished under 

New York Dock procedures withou t d i s t u r b i n g e x i s t i n g s e n i o r i t y 

d i s t r i c t s . Further, i n the i n s t a n t m.atter, CSX has i d e n t i f i e d only 

a very l i m i t e d amount of work which i t would t r a n s f e r w i t h i n t h i s 

d i s t r i c t . 

This s i t u a t i o n i s i n sharp c o n t r a s t t o a r b i t r a t i o n awards 

i n v o l v i n g the o p e r a t i n g c r a f t s . I n a recent d e c i s i o n i n v o l v i n g 

o p e r a t i n g c r a f t s , CSX maintained t h a t the c o n s o l i d a t i o n of 

s e n i o r i t y r o s t e r s among the C&O, WM, RF&P and the B&O was necessary 

t o r a c i l i t a t e i n t e r l i n e operations. See UTU and BLE and CSXT, CSX-

178, p. 492. I n t h a t case, CSX argued t h a t i t needed t o m.erge the 

separate s e n i o r i t y r o s t e r s i n order t o change the crew r e p o r t i n g 

and supply p o i n t s . Only through such changes, CSX argued, could 
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i t , for example, use a WM operating employee on a C&O t r a i n . The 

si t u a t i o n for c l e r i c a l employees i s i n marked contrast. Seniority 

rules do not r e s t r i c t the c l e r i c a l work an employee w i l l perform. 

CSX c l e r i c a l employees w i l l be able to perform any Conrail work 

transferred to CSX f a c i l i t i e s under current s e n i o r i t y rules, and 

CSX does not claim otherwise. 

Simply put, i t i s not necessary f or clerks, unlike the 

operating c r a f t s , to t r a v e l hundreds of miles i n the performance of 

t h e i r duties. Changes i n sen i o r i t y rules are not needed to permit 

clerks to perform transferred work. 

CSX has provided no basis for the merging of these rosters, 

and continuing the current rosters m place w i l l not hamper CSX's 

a b i l i t y to assign transferred work. 

2 CSX Has Provided No J u s t i f i c a t i o n for Overriding 
the CSX Agreement i n the Field Seniority D i s t r i c t . 

Even assuming that som.e change i n the s e n i o r i t y rules was 

warranted, as claimed, CSX has offered no basis for overriding the 

applicable CSX agreement with Conrail's agreement, except for the 

convenience of adirinistering one agreement. The examples c i t e d by 

Applicants to j u s t i f y the override of c o l l e c t i v e bargaining 

The award involving ronra i 1/Monongahela .̂n<a UTU (LaRocco 
1Q92) CSX/NS-178 pp. 229, 245-46, i s based on the same e.feet of 
operating c r a f t rules which could bar a Conrail engineer frcrn 
operating on the former MGA property. As noted above, clericax 
work rules do not have the same r e s t r i c t i o n s on the assignment of 
eonsolidated work. We further note that t h i s case involved the 
merger of Class I and Class I I I c a r r i e r s . 
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agreements do not deal w i t h the c l e r i c a l c r a f t g e n e r a l l y , or CSX's 

proposed f i e l d s e n i o r i t y d i s t r i c t i n p a r t i c u l a r . (CSX/NS-176, pp. 

662-63 . ) 

I n support of i t s p o s i t i o n , CSX c i t e s the c o n s o l i d a t i o n of 

d i s p a t c h i n g work i n J a c k s o n v i l l e , and the heavy car r e p a i r work i n 

Raceland, Kentucky, under the former C&O agreements. I n both 

examples, t r a n s f e r r e d work was covered by the c o l l e c t i v e b a r g a i n i n g 

agreement a p p l i c a b l e at the r e c e i v i n g l o c a t i o n . (CSX/NS-177, p. 

24.) This same p a t t e r n i s r e f l e c t e d i n E x h i b i t G t o the 

Spen s k i / P e i f e r V e r i f i e d Statement, CSX/NS-177, p. 85. I n each 

c i t e d example, the c o l l e c t i v e b argaining agreement at the r e c e i v i n g 

l o c a t i o n c o ntinued i n e f f e c t . 

TCU acknowledges t h a t hundreds of c l e r k s have been t r a n s f e r r e d 

from v a r i o u s p o i n t s on the former B&O, C&O and L&N t o the general 

o f f i c e i n J a c k s o n v i l l e and placed under the SCL-TCU agreement 

a p p l i c a b l e at J a c k s o n v i l l e . (CSX/NS-177, p. 24.) This, however, 

p r o v i d e s no support t o permit CSX t o change the a p p l i c a b l e 

c o l l e c t i v e b a r g a i n i n g agreement f o r numerous CSX c l e r k s , who remain 

at the same l o c a t i o n where they have always worked, w i t h i n the 

proposed f i e l d s e n i o r i t y d i s t r i c t . 

F i n a l l y , we note t h a t CSX's c l a i m t h a t there are costs t o 

a d m i n i s t e r i n g two agreements has never b-en found as a basi s t o 

o v e r r i d e a c o l l e c t i v e b a r g a i n i n g agreement. I f such a 

j u s t i f i c a t i o n were acceptable, then agreem.ents could always be 
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o v e r r i d d e n , a s i t u a t i o n no doubt t o the c a r r i e r s ' l i k i n g , but one 

t h a t i s at odds w i t h the a p p l i c a b l e standard of n e c e s s i t y . 

The hollowness of t h i s j u s t i f i c a t i o n i s p a r t i c u l a r l y apparent 

since CSX has acknowledged i t s i n t e n t i o n t o otherwise keep i t s 

agreements i n place on i t s sy.'^tem except f o r the f i e l d s e n i o r i t y 

d i s t r i c t and t o keep the C o n r a i l agreements i n place on i t s 

a l l o c a t e d p o r t i o n of C o n r a i l . Only i n the f i e l d a i s t r i c t does CSXT 

i n t e n d t o o v e r r i d e one c o l l e c t i v e b a r g a i n i n g agreement w i t h 

another. 

I n summary, CSXT has prov i d e d no basis t o o v e r r i d e the 

e x i s t i n g s e n i o r i t y d i s t r i c t s w i t h i n the proposed f i e l d d i s t r i c t , 

and no basis t o o v e r r i d e the a p p l i c a b l e CSX agreement w i t h 

C o n r a i l ' s agreement w i t h i n t h i s proposed d i s t r i c t . Both proposals 

should be r e j e c t e d by the STB. 

3 CSX's Proposal t o Transfer t o J a c k s o n v i l l e the 
S e n i o r i t y of C l e r i c a l E-nployees For Whom P o s i t i o n s 
Are Not Immediately A v a i l a b l e Would V i o l a t e A r t i c l e 
1, Section 6 of f̂ pw York Dock, and I s Otherwise 
Unprecedented. 

CSXT has proposed t r a n s f e r r i n g the major c l e r i c a l f u n c t i o n s 

from C o n r a i l f a c i l i t i e s t o J a c k s o n v i l l e , F l o r i d a , forming f i v e 

e o n s o l i d a t e d s e n i o r i t y d i s t r i c t s - Customer Service, Crew 

Managem.ent, Finance-Revenue, Finance-Expenditures, and Headquarter 

Functions. I n each case, CSXT a n t i c i p a t e s t h a t many of the 

a f f e c t e d c l e r i c a l employees w i l l not be needed t o f o l l o w t h e i r 
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work. N o t w i t h s t a n d i n g , CSXT plans t o t r a n s f e r those a f f e c t e d 

employees' s e n i o r i t y onto the J a c k s o n v i l l e roster.*" 

As we noted i n our i n i t i a l comments t o the proposed 

t r a n s a c t i o n , the Board has p r e v i o u s l y found t h a t NPW YorK DCCk 

A r t i c l e 1, Section 6(d) " c l e a r l y l i m i t s the r i g h t of t r a n s f e r of 

r e c a l l e d em.ployees, other than as re q u i r e d by e x i s t i n g CBA's 

T^^,^^^^, ^har do not r p o n i r e a change of residence." STB Finance 

Docket No. 28905 (Sib-No. 28) (August 21, 1997), at 6 (emphasis 

added); see also STB Finance Docket No. 28905 (Sub-No. 25) (January 

11, 1994) f o r a s i m i l a r d e c i s i o n . 

While CSXT lamely attempts t o d i s t i n g u i s h the two STB 

de c i s i o n s , c i t e d above, which uphold a r b i t r a t o r d e c i sions r e j e c t i n g 

CSXT's e f f o r t s t o r e q u i r e i t s "dismissed" employees t o r e l o c a t e , 

t h i s Board has c l e a r l y held t n a t A r t i c l e 1, Section 6(d) l i m i t s the 

c a r r i e r ' s a b i l i t y t o do so. oTD Finance Docket 28905 (Sub-No. 28) 

(August 21, 1997) and STb Finance Docket 28905 (Sub-No. 25) 

(January 11, 1994). See di s c u s s i o n TCU-6, pp. 16-17. 

I n our Comments, we noted t h a t t r a n s f e r r i n g an employee's 

s e n i o r i t y without a job r-^^ses s i g n i f i c a n t and unprecedented e q u i t y 

issues f o r a f f e c t e d C o n r a i l and CSXT c l e r i c a l employees. (TCU-6, 

p. 17.) CSXT counters by ur g i n g t h a t such issues are normally 

addressed m im.plementing agreements and present no "unique 

eircumstances." (CSX/NS-176, p. 605.) Contrary t o CSXT, these 

-Vol. 3A, pp. 497-501, CSX/NS-20, 
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e q u i t y issues are not only unique, but unprecedented, as made c l e a r 

by i t s i n a b i l i t y t o c i t e any p r i o r implementing agreements, STB or 

ICC d e c i s i o n s , or a r b i t r a t o r awards on p o i n t . 

CSXT concludes by c l a i m i n g t h a t r e q u i r i n g f u r l o u g h e d former 

C o n r a i l em.ployees t o r e l o c a t e t o J a c k s o n v i l l e i s necessary t o 

r e a l i z e the e f f i c i e n c i e s of the t r a n s a c t i o n . (CSX/NS-176, p. 605.) 

Even i f t r u e , t h i s statement i s i r r e l e v a n t . The r e l o c a t i o n 

requirem.ents of dismissed employees are p a r t of the N̂ w YcrK PccK 

C o n d i t i o n s , and CSXT must provide these p r o t e c t i v e c o n d i t i o n s , 

r e g a r d l e s s of the impact on e f f i c i e n c y . 

Those em.ployees not needed t o f o l l o w t h e i r work t o 

J a c k s o n v i l l e at the time i t i s being consolidated w i l l be e n t i t l e d 

t o a d i s m i s s a l allowance under New York Dock. As a c o n d i t i o n of 

r e c e i v i n g p r o t e c t i v e b e n e f i t s , a "dismissed" employee must accept 

a v a i l a b l e work i n h i s o r i g i n a l s e n i o r i t y d i s t r i c t or comparable 

work i n other c r a f t s , which does not r e q u i r e r e l o c a t i o n . By 

t r a n s f e r r i n g s e n i o r i t y , w i t h o u t o f f e r i n g p o s i t i o n s , CSXT intends 

t h a t employees w i l l be r e q u i r e d t o accept f u t u r e p o s i t i o n s i n 

J a c k s o n v i l l e or f o r f e i t t h e i r d i s m i s s a l allowance. 

I n TCU's Comments (TCU-6), we maintained t h a t the t r a n s f e r of 

employees' s e n i o r i t y w i t h o u t o f f e r i n g the employee the o p p o r t u n i t y 

t o f o l l o w the t r a n s f e r r e d work i s unprecedented i n the r a i l r o a d 

i n d u s t r y . I n di s c o v e r y , CSXT could not c i t e a s i n g l e instance 

where i t had p r e v i o u s l y t r a n s f e r r e d work and t r a n s f e r r e d the 
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s e n i o r i t y of a f f e c t e d employees i n dismissed s t a t u s . ( D e p o s i t i o n 

Spenski/Peifer, p. 43.) I n i t s r e b u t t a l , CSXT maint a i n s t h a t i t 

has entered im.plementing agreements l i s t i n g s urplus employees on a 

s e n i o r i t y r o s t e r when work was not a v a i l a b l e f o r them at the new 

l o c a t i o n . (CSX/NS-176, p. 604.) I n s p i t e of t h i s claimed past 

p r a c t i c e , CSXT could c i t e but two examples from i t s own h i s t o r y and 

none from the r e s t of the i n d u s t r y . (CSX/NS-177, pp. 57-58.) As 

we discuss below, n e i t h e r of the s i t u a t i o n s c i t e d by CSXT are on 

p o i n t . 

CSX f i r s t c i t e s the 1984 c o o r d i n a t i o n of L&N c l e r i c a l work t o 

CSX's Queensgate Yard i n C i n c i n n a t i . ' I n t h a t s i t u a t i o n , however, 

the L&N yards from which work was t r a n s f e r r e d were a l l l o c a t e d 

w i t h i n a t h i r t y - m i l e radius of the Queensgate Yard, and dismissed 

employees would not have been req u i r e d t o r e l o c a t e i n order t o take 

a p o s i t i o n at the Queensgate f a c i l i t y . Under New York Dock, 

"dismissed" em.ployees are re q u i r e d t o accept p o s i t i o n s not 

r e q u i r i n g a change i n residence. The Queensgate agreements are, 

t h e r e f o r e , not r e l e v a n t t o TCU p o s i t i o n s r e g a r d i n g CSXT's e f f o r t s 

t o r e q u i r e "dismissed" employees t o r e l o c a t e f o r a v a i l a b l e 

p o s i t i o n s . Obviously, an agreement r e q u i r i n g a dismissed employee 

t o accept a v a i l a b l e work w i t h i n a t h i r t y - m i l e r a d i u s of h i s former 

j o b l o c a t i o n i s t o t a l l y i n a p posite t o CSXT's claims h e r e i n t h a t i t 

'This c o o r d i n a t i o n was a c t u a l l y comprised o f sev e r a l separate 
t r a n s a c t i o n s , i n c l u d i n g the t r a n s a c t i o n c i t e d by CSX. 
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be p e r m i t t e d t o r e q u i r e employees t o r e l o c a t e hundreds of mi l e s 

from P h i l a d e l p h i a , P i t t s b u r g h and Dearborn t o J a c k s o n v i l l e . 

CSX's "precedent" i n v o l v i n g the c o n s o l i d a t i o n of i t s 

d i s p a t c h i n g f u n c t i o n s i n 1988, and the t r a n s f e r of dismissed 

d i s p a t c h e r s e n i o r i t y t o J a c k s o n v i l l e i s e q u a l l y unpersuasive. I n 

t h a t s i t u a t i o n , the dispatchers i n question had been promoted from 

the c l e r i c a l c r a f t t o di s p a t c h e r s , r e t a i n i n g dual s e n i o r i t y w i t h 

the r i g h t t o b i d back i n t o the c l e r i c a l c r a f t . When CSX announced 

the c o n s o l i d a t i o n of d i s p a t c h i n g f u n c t i o n s , those d i s p a t c h e r s f o r 

whom no vacancies were a v a i l a b l e i n J a c k s o n v i l l e had the 

o p p o r t u n i t y t o e i t h e r b i d back i n t o the c l e r i c a l c r a f t a t t h e i r 

e x i s t i n g l o c a t i o n , or t o remain dispatchers and become a dismissed 

employee ( w i t h 3̂pw York Dock b e n e f i t s ) w i t h t h e i r s e n i o r i t y 

t r a n s f e r r e d t o J a c k s o n v i l l e . I n the i n s t a n t matter, a f f e c t e d 

c l e r ; - a l employees w i l l have no such f a l l b a c k s e n i o r i t y r i g h t s t o 

another c r a f t . 

I n summary, CSX's e f f o r t s are c o n t r a r y t o the express terms of 

New York Dock, have p r e v i o u s l y been r e j e c t e d by the STB, and are 

contrary to all prior applications of N^w Ycrk DQQK-

V. Applicants Agree That A r t i c l e I , Section 3 of York Pgck 
Conditions Preserve Employees' Rights t o Job S t a b i l i z a t i o n and 
SUB P r o t e c t i o n s . 

I n our Comments, we poin t e d out t h a t e x i s t i n g j o b 

s t a b i l i z a t i o n agreements provided p r o t e c t i o n on the basis of 

" a t t r i t i o n p r o t e c t i o n " -- tha t i s , employees do not have t o show a 
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nexus between a furlough and another event such as a merger to 

q u a l i f y for p r o t e c t i o n . I t was our understanding that CSXT's 

pos i t i o n was that employees i n th'i f i e l d s e n i o r i t y d i s t r i c t would 

have the option of electing t h e i r on-property job s t a b i l i z a t i o n 

agreements only when affected by the merger. Stated differently, 

we understood Applicants' p o s i t i o n to be that an employee 

f-irloughed because of a reduction i n force would not be e n t i t l e d to 

opt for job s t a b i l i z a t i o n protection unless he could also show he 

was adversely affected by the m.erger. 

In t h e i r r e b u t t a l . Applicants state that TCU's concerns 

resulted from an "apparent misunderstanding." The Applicants 

assure us that: 

Contrary to TCU's apparent misunderstanding, CSX and 
NS are not proposing to deny benefits under the Conrail 
SUB Plan or CSX's s t a b i l i z a t i o n agreement. CSX and NS 
agree that protections under e x i s t i n g protective 
arrangements are preserved by Section 3. 

CSX/NS-176, p. 603. We take these assurances to mean that 

employees covered by CSXT or NS job stabilization agreements and 

Conrail SUB Plan or subsequently bargained stabilization agreements 

may elect protection under those agreements i f adversely affected, 

even though they may be working under different collective 

bargaining agreements as a result of the merger. 

Any future application of New York Dock Conditions should be 

consistent with the Applicants' assurances set forth above. 
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VI. Conclusion 

Based on the foregoing, we respectfully request that the Board 

take the following action: 

• Decline to approve t h i s m.erger; or a l t e r n a t i v e l y 

• Impose enhanced New York Dock conditions requiring a t t r i t i o n 

protection for a l l employees and separation allowance to those 

required to relocate; 

• Closely monitor, along with the FRA, Applicants' Safety 

Implementation Plans; 

• Reject NS' proposal to replace a l l Conrail c o l l e c t i v e 

bargaining agreem.ents with i t s own agreements; 

• Reject CSX's proposal to establish a f i e l d s e n i o r i t y d i s t r i c t ; 

• Reject CSX's proposal to apply Conrail c o l l e c t i v e bargaining 

agreements to current CSX f a c i l i t i e s i n the proposed f i e l d 

s e n i o r i t y d i s t r i c t ; 

• Reject CSX's proposal to transfer Conrail c l e r i c a l employee 

s e n i o r i t y to Jacksonville, where no jobs are available to 

those employees at that location; and 

• C l a r i f y that a l l affected employees are covered by A r t i c l e I , 

Section 3 of New York Dock so as not to lose Feb. 7, SUB or 

other on-property protections. 
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Dated: February 23, 1998 

Respectfully submitted, 

M i t c h e l l M. Kraus 
General Counsel 
Christopher T u l l y 
Assistant General Counsel 
Transportation'Communications 
I n t e r n a t i o n a l Union 
3 Research Place 
Rockville, MD 20850 
(301) 948-4910 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y that a copy of the foregoing Brief was mailed 
t h i s 23rd day of February, 1998, via f i r s t - c l a s s mail, postage 
prepaid, to a l l p a r t i e s of record i n t h i s proceeding. 
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GTC-3 

ruary 23, lf'98 
The Honcirahie Vemon A. William.s, Secretary 
Surlace Transportation Board 
Ca.se Control Branch 
192.*; K Street. N.W. 
Wa.shington. DC 2()423-(KK)l 

Re: Finance Docket No. 33388. LSX Co.,>ora:\..(idt!ti^&9Cj:Hfnsportation, Inc.. Norfolk 
Southern Corporation and Norfolk Southern Railway Company - Control and Operating 
Leases/Agreementi - Conrail, Inc. And Consolidated Rail Corporation 

Dear Secretary Williams: 

Eiiclo.sed lor tiling m the above captioned docket are the originals and twenty-five copies 
ol the Brief in Support of Request for Conditions, by the GENESEE TRANSPORTATION 
COUNCIL, a.s outlined in 'he Verified Statement of H. Douglas Midkiff. 

ALso enclosed Ls a 3.5-inch IBM compatible disc, formatted in the Word Perfect 7.0 
formal, as file named GTC-3.wpd. 

The verified statement contains a Certificate ol" Service showing hard copies have been 
mailed, by first class mail, postage prepaid, to Administrative Law Judge Jacob Levanthal and to 
all parties ol" record and to counsel listed on the Certificate, with Messrs Allen. Sipe, Lyons, and 
Cunningham each receiving three copies. 

Respectfully submitted, 

GENESEE TR.\NSP0RTATI(5N COUNCIL 

By:. 
H. Douglas Midkiff 
Transportation Specialist 

HDM/wp 
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Copies: Administrative Law Judge Jacob Levanthal and 
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BEFORE THE SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORF JLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY - CONTROL 

AND OPERATING LEASES/AGREEMENTS - CONRAIL, INC. AND CONSOLIDATED 
RAIL CORPORATION 

Brief in Support of Request for Conditions 

by the 

GENESEE TRANSPORTATION COUNCIL, 
ROCHESTER, NEW YORK 

Comes now H. Douglas Midkiff, of Uie Genesee Transportation Council, hereinafter 

referred tc eis the GTC, and files this brief in the above described proceeding, as an 

argument in support of the GTC request for establishment of conditions, as outlined In the 

Verified Statement of Comments and Request for Conditions filed on October 21, 1997. 

I am the same H. Douglas Midkiff described in that statement. (See Section 2 of GTC-2, 

Midkiff V. S.) 

GTC is the metropolitan planning organization for nine counties in Upstate New York, h or 

a description of the GTC, the GTC Planning Region, and existing rail service, please see 

Sections 3 and 4 and Appendix II of my Verified Statement in GTC-2. Policy matters of the 

GTC are determined by the GTC Policy Committee.' In November, 1996, after 

announcements by CSX and NS that each intended to acquire Conrail, the Policy 

Committee decided that it was exceedingly important that, whichever railroad was the 

' For a list of the Policy Committee members, see Appendix I to this statement. The membership 
is composed of elected or appointed representatives of various governmental agencies in the 
region. 



winner if« the "bidding war", GTC should ask the Surface Transportation Board^ to 

rationalize routes and impose conditions that will provide rail competition to industries in 

the Rochester region, including competitive access to the Monongahela coal fields.^ 

1. Summary of Requested Conditions 

As noted, on October 21,1 filed a statement in behalf of the GTC nine-county region. Since 

the proposed acquisition plan meets many of the GTC objectives, I expressed GTC's 

support, in principle, but listed areas of concern and made requests for establishment cf 

certain conditions of approval, as follows: 

1. To allow for more vigorous participation by the short-lines and to foster competition 

between CSX and NS, we called for removal of arbitrary restrictions e.>tablished by Conrail 

that prohibit the lines from interchanging traffic with competing carriers, such as the 

"firewall" at Genesee Junction Yard in Chili, Monroe County, NY, between the Livonia Avon 

& Lakeville (LAL) and Rochester & Southern (RSR). (See description of LAL operation and 

Footnote 8, p-8, Section 9, p-18, and Paragraph F, Section 16, p-39, GTC-2, Midkiff V. S.) 

2. We illustrated with maps and text the lack of viable north-south routes between the GTC 

region and points in the Southeast, which could put the GTC area at a disadvantage in 

competing for business in that rapidly growing part of the country. As a condition of 

approval, we asked the STB to require NS to report on its plan for offering truck competitive 

intermodal service from the Rochester area to the Southeast and on the feasibility of a 

suggested shorter route via the Maryland-Virginia Gateways to the Southeast. (See 

Sections 11 and 12, beginning at p-25, and Paragraph B, Section 16, p-36, and 

Appendices IV and VI, GTC-2, Midkiff V. S.) 

3. To deal with the prcOiem of expected substantial increases in the volume of truck traffic 

^ Hereinafter referred to as the STB or EJoard 

' See GTC Resolution 96-15 in Appendix II to this statement and Section 5, GTC-2, at p-10. 
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on the region's transportation infrastructure, we called for establishment of Intermodal 

facilities in Rochester on the CSX and a terminal on the NS at Exit 42 on 1-90 near Geneva, 

NY. (See discussion i,i Gection 5, beginning at p-13. Footnotes 14 and 15, p-14. Section 

10, p-23, Section 13, p-30, and Paragraph C, p-37, GTC-2, Midkiff V. S.) 

4. We called attention to the high switching charc'̂ s and, in particular, those assessed for 

switching coal to RG&E's Russell Station steam plant in Rochester and asked STB to 

require new owner CSX to reduce the charge to a level no more than 120% of variable 

cost. We do not have the resources to compute that fi^'ire, but believe it to be substantially 

less than the current level of $390 per car, which effectively prohibits the RSR from 

competing for the coal traffic. We also asked for STB oversight of the proposed CSX/NS 

joint usage agreement for accessing the Monongahela coal fields, the source of coal for 

Kodak, RG&E, and other utilities. (See Section 8, p-17, Section 14, p-32, and Paragraph 

D, Section 16, p-38, GTC-2, Midkiff V. S.) 

5. We asked that new owner CSX be required to maintain the tracks used by Amtrak In 

the Empiie Corridor t^ standards that will permit operation at present, or higher, speeds 

and to give priority handling to Amtrak trains. (See Section 15, p-33, and Paragraph H, 

Section 16, p-41, GTC-2, Midkiff V. S.) 

2. GTC Reaction to the Applicants' Rebuttal 

I have read and pondered the response of the Applicants.* I cannot accept the basic 

premise of their rebuttal, i.e., the Board should summarily reject any requests for conditions 

that are designed to correct situations that existed before the applicati*.-' was filed. In spite 

of ICC and Board precedents to tt- e contrary, I cannot believe the Board will fail to remedy 

problems that existed prior to tha filing date, no more than I can believe a responsible 

docto,' will ignore a pressing medical problem of a patient just because the patient's 

insurance company will not pay for treatment of pre-existing conditions. 

*The term Applicants and the use of CSX and NS refer to CSX Corporation and CSX 
Transportation Inc., Norfolk Southern Corporation and Norfolk Southern Railway Company 



I believe the Board, in recognition of the unique character^ of this proceeding and the 

implications of a merger that will establish the rail system for the Nation east of the 

Mississippi River, must take this opportunity to broaden its view of what constitutes 

"adequacy of transportation to the public" and "public interest", as those terms are used 

in 49 U.S.C. §11324, (b), (1) and (2), ICC Termination Act of 1995.' I believe the Board 

must recognize the pre-existing problems cited by GTC and others, and establish 

conditions to correct them in order to provide or enhance competitive rail service, as touted 

by the Applicants. If the problems that evolved du.ing 21 year? of Conrail domination are 

not corrected, they will diminish the benefits from the transaction the Applicants are 

proclaiming. If these nroblems are left unattended, they will reduce the adequacy of the 

competitive rail transportation the Applicants claim the CSX/NS/Conrail Transaction will 

produce, which is clearly nt 'n the public interest. 

3. Adequate Transportation and the Public Interest 

The Applicants argue, in support of their a joint application in Docket 33388, that going 

from one railroad to two railroads in the Nonheast changes an "inadequate 'ail 

transportation situation" to an "adequate rail transportation" situation, but the term 

'adequacy" goes beyond mere numbers. For example, eliminating Conrail-imposed 

interchange restrictions on short-lines in the GTC region can change an "inadequate" 

situation to an "adequate" one.^ Establishing a CSX intermodal facility in Rochester can 

' See Section 1, at p-13, CS/</NS-176 of Applicants' Rebuttal, the heading of wtiich reads, in 
part, THIS TRANSACTION, UNIQUF IN THE HISTORY OF RAIL COMBINATIONS , , , " 
(underscoring supplied) The first par' jraph of the same section reads, in part "This Transa'̂ tion 
will reconfigure the railroad industry ir. the eastern United States . ,", 

^ Applicants claim that GTC conditions address pre-existing problems, '•='?her than harm caused 
by the Transaction. 3TC believes the Board must consic er the "adequacy of transportation to 
the public" and the benefits that can redound to the "public interesi", as a result of the 
Transaction, as well as the "harm" it may cause. By establishing GTC's "laundry list" of 
conditions, as they are so-described by ihe Applicants, the Board would "clean up" a host of 
problems, resulting in more adequate transportation and substantial benefits for the region. See 
CSX/NS-176 at Section lll-C. beginning at p-36, and Section Xlll, beginning at p-410. 

See Section 4, p-8, GTC-2 for a description of the importance of the LAL operation to the 
Rochester economy. Also see Appendices IX and X to GTC-2, which are copies of letters from 

(continued...) 



change an "inadequate" situation Into an "adequate" situation, since it would result in more 

adequate rail service than Rochester-area shippers have at present. The intermodal 

service at present would have to be described as "inadequate" if Rochester-area exporters, 

who, in 1996, exported $14 billion worth of goods,̂  do not have access to a local ;ail 

intermodal facility. They are forced to Wvitch Conrail "stack trains" carrying export 

containers pass through the city without stopping. On the domestic front, opening routes 

between Southern Tier junctions and Harrisburg and Hagerstown, that will provide 

intermodal service from the Rochester region to the Southeast competitive with the service 

the Applicants propose to offer shippers in the eastern part of New York and the Shared 

Assets Area of New Jersey, will change an "Inadequate" situation to an "adequate" 

situation.® 

The Applicants argue that acquisition and control by CSX anr< NS is "strongly in the public 

interest" and cite numerous cases that the Applicants' believe support that view. However, 

I maintain that the interpretation of what c onstitutes the "public interest" In this transaction 

must be broader than the view taken in the cases cited by the applicants, which involved 

what were, in comparison, the relatively simple mergers of larger, more financially secure, 

railroads with smaller lines, or with lines less financially secure. None of them involved the 

"carving up" of a major railroad and dividing the assets between uie merger partners. 

Aside from the intensive letter writing campaign carried on by the /\pplicants, it is clear that 

the desire for an adequate, better, and more competitive, rail system, to replace the largely 

^(,,.continued) 
local governmental agencies urging Board action to remove interchange restrictions that prevent 
interchange between the LAL and RSR. 

' See last paragraph of Section 3, p-4, GTC-2, and Appendices III and IV to this statement. 

' See Paragraphs B and C, Section 16, p-36 & 37, and Sections 11, 12, and 13, GTC-2. 



indifferent and unresponsive Conrail, has led to the Impressive list of supporters.'" Close 

reading o.' the letters of support and comments entered into the record reveal that many 

believe that simply replacing Conrail with CSX or NS will provide competitive rail service 

onlv under certain conditions and in certain areas. 

It is true that, if acquisition and control is approved, many rail users in the Rochester region 

will gain competitive rail service and will have a choice of using the CSX directly, or NS in 

connection with the RSR. but replacing Conrail with CSX or NS will do nothing to improve 

rail competition for customers of short-line railroads in the GTC region if Conrail-imposed 

interchange restrictions prevent access to both carriers, when it is physically feasible to 

make the connections. Area rail customers located on the LAL and FRR will continue to 

be restricted to access to only one Class 1 carrier, viz., the CSX. Rail customers on these 

two lines have every right to ask, if competition is as good for the Northeast as CSX and 

NS are claiming, why isn't it good for them and the short-lines that serve them? 

4. STB Has the Opportunity to Create a Truly Competitive Raii System 

Some of the request-̂  for conditions and responsive applications have been labeled as 

"opportunistic" by the Applicants. I believe the large number of requests for conditions 

stems from the fact many of the commenters lave recognized that, in this proceeding, they 

at last have an opportunity to legitimately bring problems before the STB in a relatively 

simple and inexpensive manner. During the early years of Conrail operation, many who 

had suffered the service failures of bankrupt railroads took a "nurturing" attitude toward the 

new government-financed railroad that replaced them. However, since Conrail was 

privatized and has become subject to the pressure of Wall Street analysts to Improve 

earnings, it has become harder to overlook the abandonm.ents, sen/ice cuts, the closing 

Typical of the letters is the Verified Letter of Support by Mark Stearns, President, Mark & 
Associates, Inc., Norfolk, VA (CSX/NS-21, Volume 4D, at p-293), which states:"... when only 
one company is able to operate in a particular market, service suffers and the price is non­
competitive. While there may have been an historical reason for insulating northeastern 
railroading from competition, that time is past, and it is time for customers . . . to have sen/ice 
by more than one rail carrier.. ." 



of regional offices, reductions "n capacity, disinterest in small shippers, and other actions 

taken by a carrier acting with what could be described as the arrogance of a monopoly, yet 

few have made formal complaints." 

There has been no "watchdog" committee, or c. ganization, standing by to enter complaints 

or to oppose every Conrail action in the past several years. For example, because Conrail 

concentrated on east-west traffic, in contrast to the proposed plans of CSX and NS, few 

in the GTC region recognized the significance of the 1989 Conrail abandonment of the 

Gang Mills-Jersey Shore segment to intermodal service between the region and the 

Southeast. Lik*- ise, vitiile several firms in the region piotested the closing of the Conrail 

intermodal terminal in Rochester in 1992, no formal complaints were made. Moreover, the 

remedies are fewer with passage of the Staggers Act and subsequent ICC and STB 

decisions.̂ ^ Evidentiary standards can make access to the ICC, now STB, difficult and the 

process is more expensive with passage of the ICC Teimination Act and Congressional 

reductions in the STB budget. 

In many respects, because of its unique character and scope. Docket 33386 may be 

compared to a constitutional convention, in which voters seize the opportunity to correct 

problems never envisioned when the constitution was framed. The fact th-̂ t the problems 

existed before the application in Docket 33388 was filed does nothing to diminish their 

" For a brcader discussion, see Section 6, beginning at p-11, and particularly p-13, GTC-2. 

Parenthetically, I reiterate that, while Eastmcin Kodak Company's corporate representative to 
the Chemical Manufacturers Association's Distribution Committee and as CMA Rail Committee 
chairman and chairman and vice-chairman of the Distribution Committee, I supported passage 
of the Staggers Act. (See Section 2 of GTC-2. Midkiff V S.) However, I and other Committee 
members did so on the premise fhat competition would be the regulator. In 1080,1 nevar 
envisioned that, becaui,e of liberal interpretation of its provisions, there would be wholesale 
approval of acquisition, control, and mergers of railroads that would result in just two major 
carriers west of the Mississippi River and that only two will survive east of the Mississippi when 
this proceeding is over, 

" For a discussion of the problems of local groups and public entities in participating in ICC/STB 
proceedings dealing with the selling of short-lines, see Section 9, GTC-2, specifically Footnote 
17 and the paragiaphs beginning on p-19, GTC-2, 
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importance, nor the need for the STB to consider them. 

5. Applicants Acknowledge Problems Exist 

It is interesting that the Applicants, while relying on the argument that no conaitions of 

approval can be established to correct pre-existing problems, have acknowledged that they 

exist. In fact, they have "fashioned" remedies for some of them. Applicants' Rebuttal states 

CSX has "expressed a willingness to discuss the matter of the intermodal facility with GTC 

following the intfeuration of the Conrail lines."^" (underscoring supplied) Despite the fact 

G rc surveys show that over 37,000 intermodal containers/trailers were shipped from 

Rochester in 1993, the first full ybsr after the Conrail facility was closed,and that virtually 

all of this traffic now moves over he highways, it is difficult to believe that CSX will devote 

any more time to the Rochester region than Conrail has. ."or all practical purposes, CSX 

will have no direct compv t̂ition with the NS. Rochester shippers will have to stand in line 

for attention and will get ii only after CSX addresses competitive problems in the Shared 

Assets Areas and other locations with more competition. That is why GTC is asking the 

STB to establish conditions. 

6. RSR-NS Partnership 

GTC has asked the Board to require NS to become a full partner with RSR to provide 

competitive service to CSX in Rochester, by offering coordinated schedules and 

compe'iuive rates for conventional and intermodal traffic via Silver Springs."' The /Applicants 

state that"... the Board does not need to order NS to join with R&S (sic) as a fuH partner 

because . . . NS and R&S (sic) will have, and hjve already started developing, a 

See Section XV, last paragraph on p-470, CSX/NS-176. 

See Section 10, p-23, GTC-2. 

See Appendix XII to GTC-2, in which Eastman Kodak Company, the region's largest manu­
facturer and receiver of coal, supports the GTC position.This is representative of the type of 
comments GTC has received. 



partnership to compete with CSX in the Rochester area."'' GTC has received no 

communications from CSX, NS, or GWI regarding the contents of the agreements. As a 

Party of Record in this proceeding, I received a copy of a hst minute filing and letter to 

Secretary Williams by Mortimer B. Fuller III, Chairman and CEO of Genesee & Wyoming, 

Inc. (GWI), in which he announced that CSX and NS have addressed the impact of the 

Transaction on GWI and that "CSX has entered into a definitive agreement with GWI 

embodying these understandings", hence, no responsive application would be filed in 

behalf of BPRR, ALY, RSR, and P&S. Since the agreement was negotiated behind closed 

dDors and none of the suDStance has been made public, GTC does not know what impact 

it will have on competitive service in Rochester and must rely on the Board to protect 

competitive service in Rochester. 

7. Removing Conrail-imposed Interchange Restrictions on Short-Lines 

In responding to GTC's request for removal of Conrail-imposed restrictions that prevent 

area short-lines from intercnanging with other railroads. Applicants' Rebuttal implies that 

the restri'^tions would not have been Imposed had the purchaser been willing to pay a 

higher price. In Applicants' Rebuttal, they state: "(GTC) Condition 5 seeks to alter 

interchange limitations that were negotiated between Conrail and short line purchasers; the 

purchase price thus reflected the availability or lack of availability of interchange with other 

carriers . . .".'̂  

As I pointed out in my Verified Statement, "elected officials and economic development 

leaders in the communities threatened with the loss of rail service eagerly work with 

prospective short-line operators to purchase the lines. Objections are rarely raised." 

Moreover, 'lhe short-lines are generally in no position to select the end points nor to object 

to the imposition of restrictive conditions, fearing the selling price will be increased and with 

See Section Xlll, first full paragraph beginning on p-412 , and Section XV, first paragraph p-
471, CSX/NS-176. 

See Section Xlll, p-411, CSX/NS-176 
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it, a corresponding increase In the amount of public subsidy, since most will need tax 

concessions to make a profit or public funding to finance the purchase."'^ If, as the above 

Rebuttal statement implies, competitive rail service was up for sale for the right price .̂ nd 

knowing the great lengths Conrail has gone to prevent short-line access to competitive 

carriers, it is doubtful the short-line purchasers and the communities seeking to preserve 

rail service could afford it. 

8. Summation 

To summarize, Rochester and the GTC nine-county region would have more adequate 

transportation and the regional economy would benefit from the Transaction if: 

(a) CSX establishes an intermodal terminal in Rochester, so Rochester shippers 

can participate, on a competitive basis, in the service CSX proposes to open up on 

the NYC Water Level Route between Boston/New York and points in the Midwest, 

Southwest, and on the West Coast. Moreover, Rochester's $14 billion exporting 

community can use rail intermodal instead of trucking containers to Montreal, 

Toronto, Chicago, and the Port of New York, thereby reducing transportation costs 

and easing the pressure on the region's existing transportation infrastructure. 

(b) the region could get truck competitive intermodal service between the region and 

points in the Southeast east of 1-75, thereby allowing the region to compete with 

shippers in the eastern part of the State who will enjoy the new North-South 

intermodal lanes. This could be accomplished if NS constructs a new intermodal 

terminal at Exit 42, 1-90, near Geneva and Lyons, NY, or, in the alternate, 

cooperates with RSR to build one in the RSR Brooks Avenue Yard in Rochester, 

and opens up joint through routes and sen/ice between Rochester and the 

Southeast via a Southern Tier Junction and Harrisburg and Hagerstown. 

" See Section 9, beginning at p-19, and Footnote 17, Midkiff V. S., GTC-2. 
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(c) the Board requires CSX to remove Conrail-imposed interchange restrictions on 

the LAL and the FRR, so area customers located on those lines will also enjoy the 

benefits of competitive rail service. 

(d) CSX is required to reduce the Rochester reciprocal switching charge from its 

current level of $390 per car to a level not in excess of 120% of variable cost, 

thereby removing a barrier to competitive traffic. 

(e) the Board establishes oversight of the Monongahela Usage Agreement, to 

ensure fair and impartial enforcement of its terms. 

(f) CSX is required to honor its promise to upgrade the Amtrak Empire Corridor 

between Buffalo and Schenectady from Class 4 to Class 5. 

9. Closing Statement 

In Section 6 of my Verified Statement, beginning at p-11 of GTC-2, I described how the 

GTC position in Docket 33388 was developed. The relatively modest conditions GTC has 

requested come from o.scussions with contacts GTC established to pursue a goods 

movement planning program, as mandated by the Intermodal Surface Transportation 

Efficiency Act of 1991 (ISTEA). The list of contacts, which was established in 1993 and 

which has been amended frequently, consists of transportation executives of area 

businesses, utilities, short-line railroads, trucking companies, third party brokers, economic 

development agencies, industrial development agencies, and others. GTC's position was 

developed from round table discussions, one-on-one meetings, responses to GTC 

com - nications, telephone calls, and questionnaires. As I stated, the views are as close 

to "grass roots" as you can get. 

GTC ships and receives no freight. It is in this proceeding simply because it believes the 

efficient and economical movement of goods and materials to, from, and within the GTC 
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region is vital to the health of the regional economy.̂ " Competitive rail service is just one 

of the tools we need to compete in the global economy. For a section of the country that 

exports $14 billion worth of goods and services, that statement is not a platitude. 

Some of the companies in the region are members of the Chemical Manufacturers 

Association, the Society of the Plastics Industry and the National Industrial Transportation 

League, all of which are parties of record to Docket 33388. Eastman Kodak Company and 

Rochester Gas & Electric are parties of record. They and some of the short-lines have 

submitted statements in the proceeding, but GTC is the funnel through which most of the 

region's shippers are getting their views before the STB. 

I cannot understand the opposition to the conditions we have requested. With possible 

exception of the request to protect Amtrak's schedules by upgrading the Conrail Water 

Level Route between Buffalo and Schenectady from Class 4 to Class 5 ano the request 

to eliminate short-line interchange restrictions, the conditions requested by GTC are 

designed to provide the Applicants with opportunities for increased business. Even 

elimination of the interchange restrictions will be beneficial, since competitive rail service 

will give shippers and receivers on the short-lines a better opportunity to "grovy" their 

business, and upgrading the Water Level Route to Class 5 will speed up CSX intermodal 

traffic. 

In closing, I say that I recognize the monumental task the Board has in producing a fair and 

equitable decision in Docket 33388.1 am confident that it recognizes the uniqueness of the 

joint application, which, if approved, will establish the rail system east of the Mississippi 

River for generations to come. That is why it must broaden its interpretation of what 

constitutes a valid request to s*ablish a condition. It must judge a conditir^n on its own 

merits. If establishing the condition can be shown to be in the public interest by enhancing 

the adequacy of transportation, it should be immaterial whether the problem it will correct 

°̂ For expressions of the importance of, and support for, the conditions GTC is requesting, see 
Aopendices V and VI to this statement. 
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existed before the Transaction, or was derived from it. 

Respectfully submitted for the 

GENESEE TRANSPORTATION COUNCIL. 

H. Douglas Midkiff 
Transportation Specialist 

HDM/wp 

VERIFICATION 

I, H. Douglas Midkiff, declare, under penalty of perjury, that the foregoing is true and 
correct. Further,̂  certify tf̂ at I am qualified and authorized to file this verified statement. 

H. Douglas Midk 
Nota 

ITNLEEN A. TUFT 
Noliiy PUMC 8Mt Of NM VM 

QuriM In MnMMO0M% 

CERTIFICATE OF SERVICE coH«JS,SSS3Jiim 

i, H. Douglas Midkiff, hereby certify that, on ^ J ( ^ j ^ ' ^ . I have mailed by first class 
mail, postage prepaid, to the parties listed below and to all parties of record, copies of the 
brief of the GENESEE TRANSPORTATION COUNCIL, in support of its request for 
establishment of conditions of approval in STB Finance Docket 33388, CSX Corporation 
and CSX Transportation. Inc.. Norfolk Southem Corporation and Norfolk Southern Railwav 
Company — Control and Operating Leases/Aareements — Conrail. Inc. and Consolidated 
Rail Corporation. • 

H. Douglas Midkiff 

GENESEE TRANSPORTATION COUNCIL 

Copies to: Administrative Law Judge Jacob Levanthal 
Federal Energy Regulatory Commission 
888 First Street, N. E. Suite I IF 
Washington, DC 20426 
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James C. Bishop, Jr. Dennis G. Lyons 
William C Wooldridge Drew A. Harker 
J . Gary Lane Michae: Caglioti 
James L. Howe III Arnold 8. Porter 
Robert J . Cooney 555 12" Street, N. W. 
George A. Aspatore Washington, DC 20004 
Roger A. Petersen 
Norfolk Southern Corporation Samuel M. Sipe, Jr. 
Three Commercial Place David H. Coburn 
Norfolk, VA 23510-9241 Steptoe & Johnson, LLP 

1330 Connecticut Avenue 
Washington, DC 20036 

Richard A. Allen 
James A. Calderwood Timothy T. OToole 
Andrew R. Plump Constance L. Abrams 
John V. Edwards Consolidated Rail Corporation 
Zuckert, Scoutt & Rosenberger, LLP Two Commerce Square 
888 Seventeenth Street, N. W. 2001 Market Street 
Suite 600 Philadelphia, PA 19103 
Washington, DC 20006-3939 

Paul A. Cunningham 
John M. Nannes Gerald P. Norton 
Scot B. Hutchins Harkins Cunningham 
Skadden,Arps,Slate,Meagher, Flom, LLP 1300 Nineteenth Street, N. W. 
1440 New York Avenue, N. W. Suite 600 
Washington, DC 20005-2111 Washington, DC 20036 

Mark G. Aron 
Peter J Schudtz 
CSX Corporation 
One James Center 
902 East Cary Street 
Richmond, VA 23129 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville, FL 32202 
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GTC POLICY COMMITTEE 

Roger Triftshauser, Genesee Co. Legislature 
Deimis House, Livingston Co. Board oi Supervisors 
Dennis A. Pelletier, Monroe Co. Legislature 
John D. Doyle, Monroe County Executive 
Bonnie Coles, Monroe County Planning Board 
Daniel C. Hogan, Monroe County At-Large 
Keith E. Griswold, Monroe County At-Large 
William Kelly, Monroe Co. Assoc. Of Town Supervisors 
Donald C. Ninestine, Ontario Co. Board of Supervisors 
Marcia B. Tuohey, Orleans County Legislature 
Patsy Amidon, Seneca Co. Board of Supervisors 
Louis DeLisio, Wayne Co. Board of Supervisors 
Paul Agan, Wyoming Co. Board of Supervisors 
Robert H. Multer, Yates County Legislature 
William A. Johnson, Mayor, City of Rochester 
Lois Giess, Rochester City Council 
Elizabeth Wallace, Rochester City Planning Council 
Juanita Alvarez, City of Rochester At-Large 
Marvin E. Decker, Genesee/Finger Lakes Regional 

Planning Council (G/FLRPC) 
William R. Nojay, Rochester-Genesee Regional • 

Transportation Authority (R-GRTA) 
• .- John Cahill, NYS Dept. of Environ, Conservation 

Lewis M. Gurley, Region 4, NYS Dept. of Transportation 
John R. Piatt, NYS Thruway Authority 
Charles A. Gargano, Empire State Development Corp. 

Karl Hom, Secretary (non-voting) 
Representatives (non-voting) of Federal Aviation, Highway, 

and Transit Administrations 



GENESEE TRANSPORTATION COUNCIL 

RESOLUTION 

RESOLUTION 96-15 Authorizing the Genesee Transportation Council to 
become a party to the proceedings of the Surface 
Transportation Board on matters of proposed Conrail 
mergers or acquisitions 

WHEREAS 

1. Conrai!, Inc, is the dominant rail carrier in the Northeast and the Rochester 
region, being the only Class 1 rail carrier that operates over its own tracks to 
provide connections to the region's shippers and short-iine railroads; 

2. Conrail, Inc, has agreed to merge with the CSX Corporation, a far larger railroad 
that blankets the Southeast, a portion of the Middle Atlantic states, and the 
eastern Midwest, thereby erf 3ting a single railroad of nearly 30,000 mi:es, with 
potential revenue of $14 billio • 

3. 

6. 

A CSX'Conraii nerger woi.i!d eliminate competitive rail sen/ice to many najor 
population centers, including Rochester, by reducing rail service from two 
railroads to one anc because of loss of access to competing rail.'-oads by the 
short-lines serving thei^; 

The Norfolk Southern Corpora.ion (NS), a major CSX competitor, has made a 
counter offer, which would also reduce the service to major population centers, 
though not to the same degree, resulting in a 60% market share compared to a 
70% snare of a CSX/Conrail merger; 

Railroads compete with each other, not just the trucks and other modes, and the 
balance beKveen railroads must not be eliminated by r.iergers; 

Maintaining the economic efficiency and competitive standing of the region's 
manufacturers in the global economy requires balanced and competitive rail 
service to prevent increases in the delivered cost of coal to the region's power 
utilities, and to pi event increases in the cost of transporting inbound raw 
materials and supplies and distributing area products, especially to the ports; 

Requests for acquisition or merger between Conrail and CSX or NS must be 
considered by the Surface Transportation Board, which, despite concerns over 
the ccnsclidaticn of market power, is likely to approve a Conrail merger with 
either CSX or NS in order to promote cost savings and increase produciivity; 



Resolution 96-15 

8. 
I i f f r ^ ' ^ ^^^^'^^ Transportation Board will ultimately determine the future 
make-up of the merged railroad before approving acquisiuon or merger 

S g car-eT' ' ' ' ' ^° ' ' ' ' ' ' ' ' ^ ^ ' ^ " ^ ^ merged c X i l and the 

NOW. THEREFORE, BE IT RESOLVED 

^' JHf.^^^"" ^^'^^''^ Transportation Board initiates proceedings to consider thP 
merger or acquisition of Conrail by either CSX or NS, the Genesee 
Transportation Council participate in the proceedings and eJercisI its rioht to 
petition the Board to take note of regional concerns over the po ŝ ^ 
competitive rail sen/ice and ask the Board to establish routes and a tâ ^̂ ^ 
?egion.°"' ' ' ' ' ^ '^^ Stafe and the GTC 

^' Yofl I T j T n ^ ^ ^ i ' ^ ^sMon be transmitted to the Commissioner of the New 
rork State Department of Transportation and other Metropolitan Planninc 
0 ganizations in New York State, urging their participation and ^ x S i ^ ^ our 
willingness to participate in a cooperative effort. expressing our 

CERTIFICATION 

^e '̂î e^s fhatTh^fn"'^ ^ " ' ^ "^"^ ^^^^^^^ Transportation Council 

Date; 

Karl H. Horn, Secretary 
Genesee Transportation Council 



CHAMBER 
Greater Rochester Metro Chamber of Commerce 

55 St. Paul Street • Rochester, NY 14604-1391 • Tel(716) 464-3230 • Fax (716) 363-3679 

, The 

Chairman of the Board 

A L B E R T J SIMONE 
President 
Rocnesler Institule of Technology 

Bxeculive Committea 
ALLAN E. DUGAN 
Senio' Vice Pfesiflent 
Xe'D" Corporation 
Immediate Past Chairman 

MATTHEW AUGUSTINE 
President & CEO 
Eitrex Indus!' es 

RICHARD T BOURNS 
Sen,or Vice President 
Eastman Kodak Company 

K E Y I N G . B Y R N E S 
Upstate Regional Executive 
Cnase Manianan Bank N A 

DAVID r DELLA PENTA 
President 
Naige Corr^pany 

ROBERT A, D O t l E S 
Vice President 
MoDil Chemical Company 

JOHN G DOYLE. JR . 
P'esident & CEO 
T ie Doyle Group 

J A M E ? S, G L E A S O N 
Cnairma" a -d President 
G'eason Corporation 

BRIAN E, HiCKEY 
Reg'Onai President 
M&T Bank 

R O B E R T H, HURLBUT 
P'esident 
Hur iBot Trust 

ROGER W K O B E R 
Chairman and CEO 
Rochester Gas & Electnc 

CHRIS PULLEYN 
CEO & Chairman of the Board 
BUCK & P.>'ievn 

JOHN R, RIEOMAN 
P-es.dem 
Pieoman Corporation 
Treasurer 

JOHNL WEHLE. JR, 
Chairman P ' e s o e " : & C E O 
Genesee Ca 'pcat cn 

KATHLEEN R WHELEHAN 
Regional Pres o e -
Manne Midiar'iO Bank 

THOMAS C WILMOT 
o-es aen' & CEO 
\ \ " ' 0 ' te Inc 

President 

THOMAS T MOONEY 

February 9, 1998 

Mr, H. Douglas Midkiff 
Transportation Specialist 
Genesee Transportation Council 
6> \vVst Borad Street. Suite 101 
•.ochester. NY 14614 

Dear Mr. Midkiff 

The Chamber is pleased that the Genesee Transportation Council has taken the lead in 
putting the views of the region before the Surface Transportation Board as it considers the 
acquisition and contro! of Conrail b> CSX and Northern Southern, in STB Finance Docket 33388, 

As you state, the efficient and economical movement of goods, to. from, and within, the 
GTC region is vital to the health of the regional economy. Competitive rail service is just one ofthe 
tools we need to compete in the global economy. Since a major pan ofthe economic activity in the 
region is tied to exports, the ability to compete in the global economy is especially significant for 
the Rochester area. 

I have previously fumished you with information that more than 2.000 companies in the 
nine-count\ region exported S14 billion worth of goods and services in 1996, On a per capita 
basis, that puts Rochester among the top 10 exporting areas in the country , with total exports from 
the region exceeding the exports of 39 ofthe 50 states. 

At present, many of our exporters truck export containers to Toronto, Monfreal. Halifax, 
and Chicago, for rail movement beyond to the West Coast, and to the Port of New York/New 
Jersey. They do this because all-truck costs are competitive with cost via truck-rail through the 
nearest intermodal terminals in Syracuse and Buffalo, when the extra drayage costs and additional 
lead times required to ship via Buffalo and Syracuse are taken into consideration. These additional 
costs and time requirements would be substantially reduced if the containers could be loaded on rail 
cars in Rochester, thereby increasing our competitive edge and. at the same time, easing the pressure 
on the region s highways, Rochester shippers could then enjoy the inherently lower cost to ship via 
rail. Consequently, your request that the Board require CSX to establish an intermodal facility in 
Rochester is right in line with our goal to make our export commu nity more competitive. 

Ver>- tpjly yours. 

Charles M, Goodwin 
Vice President 
Intemational Trade & Transportation 

I. Charles M Goodwin, declare under penalty of perjury, that the foregoing is tme and correct. 
Further, I certify that 1 am qualified and authorized to file this verified statement. 

Charles M, Goodwin 

C / i t m f r A>fllisl»t: Black Business Association • CEO Flounatabie • Chambers Bank Committee • Gates Chiii Council • Greater Rochester Quality Couiioi • 
Ms-riena A-ea Council • Higr- Technology ol l=lochesier • international Business Council • Irondequoit Council • Retail Rochester • Rochester Hispanic Business 
Association • Rochester International Development Corporation iFTZ 1 • Rochester Professional Sales Association • Rochester Safety Council • Rochester Sates 
i Marketing Eiecutives Qiub • Rochester Tooung i Machining Association • Small Business Counol of Rochester • Transportation Club • Women s Counal 



MAINOFncE-BOCHEmR 
SOOJeffenon Rd. . Admin. Bid. 
Rochester, New York I4«23 
Phone: (716)427-2080 
F»x: (716)427-0339 

October 6, 1997 

SYRACUSE 
«1« Morjin Road 
Clay. New York 13041 
Phone, (315)652-4600 
f " . (315)652-1874 

Mr. R Dou2l„ .Midkiff, Transportaaon Spcaato 
Omcsee Transpcrtattoa Council 
6J West Broad Street, Suite 101 
Rochester, NY 14614-2210 

BUFFALO 
13290 Coloniil Woods 
Alden. New York [4004 
Phone: (7 uM 937-4738 

PHILADELPHU 
I •'Ze Oakwood Ro,d 
Co.iejv,lie, PA 19320 
Pfione: (610) 384.508-> 
•̂ "̂  («10)384-:S8J 

Re: 

Dear Mr MidJoff, 

opportuTut)' to express our support in onnH^ f I ' ' 8 ' ° " " S^^" the 

all -Jie major ruii camers. mcluding CR, CSX N r ^ U 5 "^^t--^^^ '-"th 
vanous cot.moi,.es throuoî out the ^ ^ . ^ ^ l ^ ' ' ' " ^ ^ ' ^ ^-.pnsed of 

^ ^ ^ ^ ^ ^ t t : : ^ ^ C o ^ Closed t t . r ^ . . . 
compettnon for truckJoad traffic bene- the roads and htgĥ .•ays ofthe area, ar.d 

shtppe.-. receives in this area The lor'a ex^en^ 7 '^^^^^^ higher rates for 
(CR) ;ntern-.odaJ f^.c.imes do not o f f „ S ^ . t s i '""^^ ^'^^ =^ '^^^^^ 
feaim uould attract thousand, of lon.-hauT t ^ ^ r ^ T " ^ mtermodal 
highway '""S traascommental truckJoads uhich now mô •e vu 

Respectfully submitted, 

David Buschncr 

RECEIVED 

true and correct Further 

DBB/c GCT 7 1997 

<*9f̂ ese« T.-a-isponation 
Courxal 

ICC L i rFM«n^^ r ! l ° ° ^L SPECIALISTS 
ICC LICENSED FREIGHT BROKER UC. MC 170574 CP NCJrT>lA.MEajO 

I>fEMBER 

Ot.NESEE TRA.NSPORT.ATIO.N COL NCIL ^ 
V. S. of H. Douglas >Ldkiff, GTC" 



City of Rochester 

FAX (716) 428-6059 
TDDA/oice 232-3260 

William A. Johnson, Jr. 
Mayor 

City Hall, Room 307-A 
30 Church Street 
Rochester, New York 14614-1284 
(716) 428-7045 

February 13, 1998 

Mr H, Douglas Midkiff. Transportation Specialist 
Genesee Transportation Council 
65 W, Broad Street, Suite 101 
Rochester, New York 14614 

Re; Finance Docket No, 33388, CSX Corporation and CSX Transportation, Inc. Norfolk Southem 
Corporation and Norfolk Southern Railway Company- Control and Operating 
Leases/Agreements- Conrail, Inc, and Consolidated Rail Corporation 

Dear Mr. Midkiff: 

In November, 1996,1 and other members ofthe Genesee Transportation Council Policy Committee 
unanimously adopted the attached resolution authorizing the Central Staff to participate in the Surface 
Transportation Board's consideration of the acquisition and control of Conrail by CSX and Norfolk 
Southern, I am pleased that the Central Staff has taken the lead and is effectively putting the views 
ofthe region before the Board, 

Since 1968, the City of Rochester has seen the number of railroads serving the City shrink from five 
leading carriers, to one major raiiroad anc; a shorl-line carrier. As you have pointed out to the Board, 
the proposed acquisition of Conrail by CSX and NS offers the Surface Transportation Board the 
opportunity to allow the City's shippers to once again enjoy the benefits of competitive rail service, 
which is just one of the tools we need to compete in the global economy. 

Tht internationally known firms that call the Rochester area home, such as Eastman Kodak 
Company, Xerox, Bausch & Lomb, the Gleason Corporation, ITT Automotive Electrical Systems, the 
General Motors Delphi Division, and Gould Pumps, need good rail service to compete. Since a major 
part of the economic activity in the region is tied to exports, with over $14 billion worth of goods and 
services exported in 1996. it is especially important that our local companies have the ability to ship 
their gords in export containers through a local intermodal facility. The City supports your efforts to 
get CSX to establish a local intermodal facility. 

Sincerely your^ , [ \ 

' J \\ 
Johns6ri, Jr., Maydr 

0 u 
I William A Johnson. Jr,, declare, under penalty of perjury, that the foregoing is true and correct. 
Further, I certify that, as Mayor of the City of Rochester, New Yortc, I am f^ualified 9i)d authorized to 
file this verified statement. 

}chester, New Yonc, I am aualified ^ 

Williarh A, Johnson,/Jr 

M O I rn plover Handicapped 

® 



GENESEE TRANSPORTATION COUNCIL 

RESOLUTION 

RESOLUTION 96.15 Authorizing the Genesee Transportation Council to 
become a party to the proceedings of the Surface 
Transportation Board on matters of proposed Conrail 
mergers or acquisitions uonrail 

1 

2. 

5. 

WHEREAS 

Jigrab'eTnJ^^onryl;^^^^^ T i T " '".^^ '^^ Rochester 

P0.fn;,au;re:tVoTsf4'b* ' ' ° ' ° ° ° With 

Short-lines serving then ° """'^""^ 

Requests for acquisition or merger between Conraii and r<?Y nr MC * u 

either CSX or NS ,n order to promote cost savings and increase productrity; 



Resolution 96-15 

8. 
mL^r!rJ'Jho^"'^^'' l"^'^?'P°^^^^ will ultimately detemiine the future 

NOW, THEREFORE, BE IT RESOLVED 

^ • H l ^ i r ' ' ^ " Transportation Board initiates proceedings to consider th^ 
merger or acquisition of Conrail by either CSX or NS the GenLsee 

^ l ^ ' ^ ^ Z ^ : ^ ? " ^ '"."^^ P^- -^ ' "93 a n d t x e S its right to 
peiitior^ the Board to take note or regional concems over the possible loss nf 
competitive rail service and ask the Board to establish routes and a faS^̂  
re°gio'n.°"' that will protect rail competition in New York sl^fe and the GTC 

^' S Dl ' .^ l '^nt°nf T°" ' ' " " ' " ^ ' " ^^ ' ° Commissioner of the New 
nrn J ^ f f - °®P^^,7^®"; Of Transportation and other Metronolitan Planninq 
SqnesL^^^^^ "^^'"^ ^'^'^ Participauon and e x p S g our willingness to participate in a cooperative effort. 

CERTIFICATION 

certifies fhaMhffn'̂ ^̂ ^̂ ^̂  qualified Secretary of the Genesee Transportation Council 
certifies that the foregoing is a true and correct copy of a resolution adooted at a ieoaiiv 

Date: 

Karl H. Hom, Secretary 
Genesee Transportation Council 



MONROE 

COUNTY 

Office of the County Executive 
John D. Doyle 

County Executive 

February I I , 1998 

Mr. Douglas Midkiff. Transportation Specialist 
Genesee Transportation Council 
65 West Broad Street. Suite 101 
Rochester. New York 14614 

RK: Finance Docket No. 3338§. CSX Corporation and CSX Transportation. Inc.. 
Norfolk Southern Corporation and Norfolk Southern Railway Coinpany -
Control and Operating Leases/Agreements - Conrail. Inc. and Consolidated 
Rail Corporation 

Dear Mr. Midkiff: 

In November, 1996.1 and other members ofthe Genesee Transportation Council Policy Committee 
unanimously adopted thj attached resolution, that authorized the Central Staff to participate in the Surface 
Transportation Board's consideration of the acquisition and control of Conrail by CSX and Norfolk 
Southem. I am pleased that the Central Staff has taken the lead and is effectively putting the views of the 
region before the Board. 

The efficient and economical movement of goods, to. from, and within, the GTC region is vital to 
the health ofthe regional economy. Competitive rail service is just one ofthe tools we need to compete in 
the global economy is especially significant for the Rochester area. 

There are approximately I.KK) manufacturing firms located in Monroe County. This includes, 
among others, the internationally known firms of Eastman Kodak Company, Xerox, Bausch & Lomb, the 
Gleason Corporation. ITT Automotive Electrical Systems, the General Motors Delphi Division, and Gould 
Pumps I am told that the equivalent of over 44,()0() rail carloads moved in and out of the region in 1995, 
w ith the majority of them originating and terminating in Monroe County. Obviously, we need good rail 

ser\ !ce. 

I support the establishment of the conditions you are requesting. 

ounty Executive 

JDD/bm 

.Attachment 

1 U) Couniv ()llice Building • 39 West Main Su-eet • Rochester, New York 14614 • (716) 428-5.̂ 01 • I ax (716) 428-2168 
Iftlrtted on recycled pa(>»i ® 



I, John D. Doyle, declare, under penalty of perjury, that the foregoing is true and correct. Further, I certify 
that, as County Executive of the County of Monroe, New York State, I am qualified and authorized to file 
this verifiedjifSlement 



GENESEE TRANSPORTATION COUNCIL 

RESOLUTION 

RESOLUTION 96-15 Authorizing the Genesee Transportation Council to 
become a party to the proceedings of the Surface 
Transportation Board on matters of proposed Conrail 
mergers or acquisitions 

WHEREAS 

Conrail Inc. is the dominant rail carrier in the Northeast and the Rochester 
region, being the only Class 1 ni l carrier *,hat operates over its own tracks to 
prox'ide connections to the region's shippers and short-line railroads; 

2. Conrail. Inc. has agreed to merge witn the CSX Corporation, a far larger railroad 
tnat blankets the Southeast, a portion ofthe Middle Atlantic states and the 
eastern Midwest, thereby creating a single raiiroad of neariy 30,000 miles \vith 
potential revenue of $14 billio • 

-*s\ 

3. A CSX/Conrail merger would eliminate competitive rail service to many major 
population centers, including Rochester, by reducing rail service from two 
railroads to one and because of loss of access to competing railroads by the 
short-lines serving them; 

4. The Norfolk Southem Corporation (NS), a major CSX competitor, has made a 
counter offer, wnich would also reduce the service to major population centers 
though not to the same degree, resulting in a 60% market share compared to a 
70% share of a CSX/Conrail merger; 

5. Railroads compete with each other, not just the taicks and other modes and the 
balance between railroads must not be eliminated by mergers; 

6. Maintaining the economic efficiency and competitive standing of the region's 
manufacturers in the global economy requires balanced and competitive rail 
service to prevent increases in the delivered cost of coal to the region's power 
utilities, and to prevent increases in the cost of transporting inbound raw 
materials and supplies and distributing area products, especially to the ports; 

7. Requests for acquisition cr merger between Conrail and CSX or NS must be 
considered by the Surface Transportation Board, which, despite concems over 
the consolidation of market power, is likely to approve a Conrail merger with 
either CSX or NS in order to promote cost savings and increase productivity 



Resolution 96-15 

8. 
makf T n M h S^^^^^J^ansportation Board will ultimately determine the future 
nrnno"c=S ^ ! "'f^®'^ '^"'^^^ approving acquisition or merger 

NOW. THEREFORE, BE IT RESOLVED 

That when the Surface Transportation Board initiates proceedings to consider the 
S r l n l f " ^ ' n C S X or NS. the GenLsee 
Transportation Council participate in the proceedings and exercise its rioht to 
c o m t f ' ' ^° of regional concemsVrtheToTsfb el̂ ^̂ ^̂ ^̂ ^̂  
conditlnnc^H';' "''^ ^° ^^^^^lish routes and aUach 
conditions that will protect rail competition in New York State and the GTC 
I " M i o n . 

loTk q t S f n ' ^ ' f " ; ^? ' ' ^^3"S" î«ed to the Commissioner of the New 
York State Deparlment of Transportation and other Metropolitan Planninq 
S L n ? . t ° r n T ° ' ' "^Sing their participation and e x p S g our 
willingness to participate in a cooperative effort. 

CERTIFICATION 

Srti^e's fh^H'hf f n ' ' ^ qualified Secretary of the Genesee Transportation Council 
certifies that the foregoing is a tme and correct copy of a resolution adopted at a leoallv 

i : 7 o T . Z T ^ S s T '^'^"^'^"^^ ° ^ T r a n s p o r t a i » h e l d ^ 

Date: 

Karl H. Hom. Secretary 
Genesee Transportation Council 


