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A. Description of Interest and Line at Issue 

Prior submissions of Resources Warehousing & Cons Jiidation Services, Inc. 

RWCS, most notably RCWS-2 and RWCS-3, describe the interest of RWCS and the 

line segments of concern to it in these proceedings. For ease of reference, the 

description will be repeated here. 

Resources Warehousing & Consolidation Services Inc. (RWCS) has offices, 

warehouses and terminal facilities located at 2200 Secaucus Road. North Bergen, NJ. 

Commonly owned Land Bndge Terminal Inc. (LBT) is also located at that address. 

RWCS, a freight fonwarder, provides warehousing, consolidation, and 

intermodal services for international trade from warehouse and terminal facilities 

owned and operated by RWCS - LBT being the terminal operator. RWCS is a 

significant intermodal terminal facility in Northern New Jersey. 

RWCS intermodal facilities are located on the southern terminus of a north-

south rail line owned and served by the New York Susquehanna & Western (NYSW). 

The Delaware Ostego Corporation (DO) owns the NYSW. The RWCS terminal lies 

between the North Bergen and Croxton Terminals, north of the Kearny - APL Terminal 

facility. RWCS has committed to substantial development and expansion of its 

intermodal facilities on property owned at its present location. All of RWCS facilities 

are located within the North Jersey Shared Asset Area (NJSAA). 

8. Summary of JssujesiPosM 

RWCS seeks imposition of condition to ensure equal or dual access to service 

from botn NS and CSX. The CSX/NS agreement to acquire DO makes less clear the 

nature of rail services that may be available lo RWCS. RWCS has had discussions 



with DO, CSX and NS regarding rail service options at its facilities. Although RWCS 

has requested additional information clarifying the DO arrangerr.cnt. it has been 

advised the agreement Is confidential and proprietary in nature and that DO will 

continue operations for the foreseeable f' lure,. 

RWCS has been constructively engaged in negotiations witfi the Applicants for 

ser\'ice opportunities or commitments for iis current intermodal fa:;ilities as well as its 

planned expansion. 

RWCS supports the transaction proposed by the Applicants and does not 

anticipate difficulty in ultimately achieving satisfactory service options or commitments. 

C . Discussion 

1. Applicable Standards 

These proceedings commenced by the primary applicants are governed by 

statutory provisions set out in the Interstate Commerce Act (ICA or Act) 49 U S.C. 

11321-11327 and regulations at 49 CFR Part 1180. ICA Section 11324 idenfifies the 

elements essential to determining public interest as well as provides specific grant of 

authority to impose conditions necessary and consistent with the public interest. 49 

U.S.C. 11324(b) and (c). 

The statutory criteria has been applied in such recent sianificant cases as F.D. 

No. 32760, Union Pacific - Control and Merger - Southern Pacific Rail Corp. (Decision 

No 44) (August 12. 1996) UP/SP; F.D. No, 32549, Burlington Northern Inc. and 

Burlington Northern Railway Cc. - Control and Merger - Santa Fe Pacifir Corporation 

and the Atchison Topeka and Santa Fe Railway Company, Decision No. 038 (August 

23, 1995) (BN/SF); F.D. No. 32133, Union Pacific Corp. - Control - Chicago and 



Northwestern Transp. Co.. (February 21, 1995) (UP/CNW); F.D. No. 30800, Union 

Pacific Corp. - Control - M-K-T Railroad Companv 4 ICC 2nd 409 (1988) (UP/MKT); 

F D, No. 3200, Rio Grand Industnes - Control - SPT Co.. 4 ICC 2d 834 (1P88) 

(RGW/SP); and F.D. No. 30400, Santa Fe Southern Pacific Corp. - Control - STP Qfi,, 

2 ICC 2nd 709 (1986) (SF/SP). 

The regulations implemet^ting statutory policy weie adopted following issuance 

of a policy statement in Rail Ccnsolidation Procedures, 363 ICC 784 (1981) which 

clanfies the incorporation of the numerous elements of public interest in evaluating 

consolidation and balancing potential benefits against potential harms to the publ'c. 

See 49 CFR 1180.1, General "olicy Statemen! for Merger or Control of at Least Two 

Class 1 Railroads. 

2. Conditional Remedies Sought By RWCS Are Consistent With Public 

Interest. 

RWCS requests equal access to both NS and CSX rail service both to and from 

its terminal facilities, similar to the dual access the Applicants have already proposed 

for other facilities in the North Jersey Shared Assets Area (NJSAA) such as the APL 

Terminal in Kearny. 

RWCS accepts the .Applicant's statement that "in fact, however, RWCS will be 

provided the dual access it seeks". CSX/NS-176, Applicants Rebuttal, Vol. 1, pp. 167-

168. The Applicants note that RWCS is served now and will In the future be by the 

DO/NYS&W and may connect to NS via Passiac Junction and to CSX via connection 

to be built to North Bergen to Little Ferry. 



Although Applicants have failed to disclose the terms and conditions of their 

agreement, NS and CSX have in fact purchased NYS&W and are the co-owners. 

RWCS is concerned that in the course of the service, either NS or CSX may 

discnminate in favor of thei' own facilities within the shared asset area. Accordingly, 

RV '̂CS requests *he imposition of a condition to ensure (a) that the interconnect is built 

to allow access to CSX at North Bergen/Little Ferry, and (b) that neither NS nor CSX 

takes steps to restrict the opportunity for equal or dual access. 

3. Conclusion 

The absence of Applicant detail for this specific access issue as well as concern 

over the shared asset area operations in general warrant imposition of condition 

specifically tailored to meet this specific harm, which condition Applicants concede is 

both operationally feasible and co' sentually agreeable The condition requested will 

not diminish but neither will enhance service/competition benefits contemplated by this 

transaction. The remedy iequested is consistent with the public interest. 

Dated: February 26, 1998 

Paul H.̂  ffboley 
1020 Nineteenth Stroet, NW 
Suite 400 
Washington. P C. 20036-6105 
Telepnone: 202-496-4920 
Facsimile, 202-293-6200 

Counsel for Resources Warehousing 
Consolidation Services, Inc, 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Brief in Support of Comments and 

Request for Conditions of Resources Warehousing & Consolidation Services, Inc. 

were mailed, via first class mail, postage prepaid, this jiph^ day of February, 

1998 to Administrative Law Judge Jacob Leventhal, Federal Energy Regulatory 

Ccmmission, 888 First Street, NE, Suite 11F, Washington, DC 20426, counsel for 

applicant parties and parties of record, in accordance with the rules of the Surface 

Transporiation Board. 

Paul Hjr|Ll^boley 



STB FD 33388 2-26-98 E 186046 



(STW-4) 

UNITED STATES OF AMERICA 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

X 

STB FINANCE DOCKET NO 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

BRIEF IN SUPPORT OF COMMENTS AND 
REQUEST FOR CONDITIONS OF 

SOUTHERN TIER WEST REGIONAL PLANNING AND DEVELOPMENT BOARD 

Ofl««ottMtS»citt*ry 

f EB 2 7 m Paul H I ambcley 
1020 N.'.eteenth Street, NW 
Suite 400 
Washington, D C 20036-6105 
Telephone: 202-496-4920 
Facsimile 202-293-6200 

Counsel for Southern Tier West 
Regional Planning and 
Development Board 



A. Description of Interest and Line o* Issue 

Pnor submissions of Southern Tier West Regional Planning and Development 

Board (STW), most notably STW 1 and STW-2, describe the interest of STW a.nd Vno 

line segments of concern to it in these proceedings. For ease of reference, description 

will be repeated here. 

The Southern Tier West Regional Planning and Development Board ("STW') is 

a regional planning board representing the New York State counties of Allegheny, 

Cattaraugus, and Chautauqua located in the southwestern corner of New York State. 

For purposes of this proceeding, STW also renresents the county of Steuben, also in 

New York State. 

The STW region is served by an oast-west Conrail (CR) line known as the 

"Southern Tier Extension", which runs 145 route miles from Hornel, New York to Corry, 

Pennsylvania. See accompanying map attached as Exhibit A. Formerly part of the 

mam line of the Ene Lackawanna Railway Company (EL), it connects .at Hornel with 

Conrail's buffalo-Jersey City "Southern Tier Line." Between Corry and MPj>.u\/ille, 

Pennsylvania, the former Ene Lackawanna mam line is owned by the Northwest 

Pennsylvania Rail Authority. Between Meadville and Youngstown, Ohio, it is owned 

by Conrail. At Corry, connection is made to the Emponum-Ene line of the Allegheny & 

Eastern Railioad ('ALY'"), a Class III carner. 

The STW region is also served by three north-south lines. Conraifs Buffalo-

Hamsburg line intersects the Southern Tier Extension at Olean, New York. The 

Buffalo & Pifisburgh Railroad ("BPRR"") is a Class II railroad whose line passes over the 

Southern Tier Extension east of Salamanca, New York. BPRR and ALY are 



subsidianes of Genesee & Wyoming, Inc. Finally, the New York and Lake Erie 

Railroad ("NY&LE ) operates as a Class III carner between Gowanda, New York and 

Conewango, New York. It possesses a domiant connection with the Southern Tier 

Extension at Waterboro, New York. 

Conrail and Norfolk Southern operate separate main lines along tne shore of 

Lake Ene m Chautaugua County. Inasmuch as these lines are at the penphery of tne 

STW region, and do not connect with the Southern Tier Extension, this filing does not 

address them. 

The Southern Tier Extension is unique in that it has been the subject of almosl 

constant controveisy between Conrail and state and local agencies since the eariy 

1980's. This very public controversy has worked to dissipate the confidence of rail 

users and contnbuted to a precipitous decline in rail usage and industnai activity in 

communitiec served by the Southern "̂ ier Extension. When the New York State 

Department of Transportation ("NYSDOT") surveyed rail usage along the line 1980, 

annual volume was 4488 '-:arloads; at this time, annual volume is about 500 cars. 

B. Summary of Issues/Posit ions 

There are two gereral issues involved in the relief requested by STW in these 

proceedings, should control be approved: 

First, the pnnciple issue is whether the contractual obligation(s) of Conrail to the 

State of New York (NYS), in which STW has a third-part/ beneficial interest, should be 

imposed as conditions. Apart from whether this case is a proper forum for contract 

interpretation and enforcement which it may not be, the Board nonetheless may 

impose the contract obligation as a condition in these control proceedings. 



Second, a related question is whether absent Conrail's repa:r of damage to the 

line segment between Olean and Hornel caused by washouts at Alfred. Scio anr< 

Belmont, New York, a dofacio abandonment results from the condition of the rail line 

for which remedial conditions are appropriate. 

C . Discussion 

1 Applicable Standards 

These proceedings commenced by the pnmary applicants are governed by 

statutory provisions set out in the Interstate Commerce Act (ICA or Act) 49 U.S.C. 

11321-11327 and regulations at 49 CFR Part 1180. ICA Section 11324 ic entities the 

elements essential to determining public interest as well as provides specific grant of 

authority to impose conditions necessary and consistent with the public interest. 49 

U.S.C. 11324(b) and (c). 

The statutory criteria has been applied in such recent significant cases as r.D. 

No. 32760, Union Pacific - Control and Merger - Southern Pacific Rail Qorj^, (Decision 

No. 44) (August 12, 1996) UP/SP; F.D. No. 32549, Burlinaton Northern Inc. and 

Burlington Northern Railway Co. - Control and Merger - Santa Fe Pacific Corporation 

and the Atchison Topeka and Santa Fe Railway Company. Decision No. 038 (August 

23, 1995) (BN/SF); F.D. No. 32133, Union Pacific Coro. - Control - Chicago and 

Northwestern Transp. Co.. (February 21, 1995) (UP/CNW); F.D. No. 30800, Union 

Pacific Corp. - Control - M-K-T Railroad Company 4 ICC 2nd 409 (1988) (UP/MKT); 

F D, No, 3200, Rio Grand Industries - Control - SPT Co.. 4 ICC 2d 834 (1988) 

(RGW/SP); and F.D. No. 30400, Santa Fe Southern Pacific Corp. - Control - STP Co.. 

2 ICC 2nd 709 (1986) (SF/SP). 



The regulations implementing statutory policy were adopted following issuance 

of a policy statement in Rail Consolidation Procedures, 363 ICC 784 (1981) which 

clarifies the incorporation of the numerous elements of public interest in evaluating 

consolidation and balancing potential benefits against potential harms to the public. 

See 49 CFR 1180.1, General Policy Statement for Merger or Control of at Least Two 

Class I Railroads. 

2. Conditional Remedies Souqht by STW are Consistent '>Vith the Public 

Interest. 

The imposition of the conditional remedies soughl by STW is consistent with 

statutory and regulatory critena, and is appropnate to ensure that the transaction 

complies with public interest requirements. 

In STW-2, conditions requested were as follows: 

a. NS should be required to detail its plans for the Souttiern Tier Extension, 

b. Conrail should be required to repay moneys owed to the State of New 

York Department of Transportation (NYSDOT) under the Southern Tier 

agreement, or alternatively, NS should be required to enter into an assumption 

and extension of the Southern Tier agreement; 

c. Conrail or NS should be required to repair the washouts in Alfred, Scio 

and Belmont, New York or otherwise restore the line to operable status; 

d. Service and maintenance commitment under tha Southern Tier 

agreement should be extended for five years. 



At this juncture, it would appear that the record contains various representations 

concerning NS plans for the Sout;-«ern Tier Extension. In general terms. STW is willing 

to accept those statements. 

With respect to the specific request for NS to assume the obligations of Conrail 

under applicable agreements with NYSDOT, STW accepts the statement made by the 

Applicants in rebuttal that "NS will assume the obligations of Conrail with respect to 

the TSC-Wellsville Agreement and the December, 1990 Amendment". CSX/NS-176, 

Applicants Rebuttal. Vol. 1, p. 561 

Further, with respect to repair of washouts at Alfred. Scio and Belmont, New 

York, vSTW will ancept the statement that "if Conrail is obligated to make repairs on this 

Ime. then NS will honor the obligation to the extent it exists after the closing date". Id

at p. 562. 

STW believes the acl.nowledged undertaking by NS "n rebuttal is appropriate 

basis for imposition of conditions in this transaction because the Applicants generally 

contend that Section 11321(a) of the Act oroadly authonzes the Board to set aside 

private contractual obligation' such as those that exist between Conrail and NYSDOT, 

in which STW has a third-( arty beneficial interest. STW acknowledges that the 

principle contract obligations run to the NYSDOT but contends that portions of the 

agreement run directly to the benefit of STW and its interest in the Southern Tier 

Extension. Fcr that reason. STW is appropria*^ party to seek such relief. STV.' notes 

that this relief is consistent with, and supported by the State of New York's own 

submissions. 



Further, Applicants argue that STW's concerns address pre-existing 

circumstances not associated with the transaction. However, if the Conrail obligations 

under agreement with NYSDOT are not acknowledged and assumed by NS in this 

transaction, it is very clear that NS failure to do so will exacerbate the existing 

conditions, and will, in fact, be the proximate cause of the deterioration of the line from 

this point in time. NS failure would result in no further role or use of the line, and the 

defacto abandonment of the line as well as the termination of common carner ser\/ice 

obligalions under Sectior! 11 lOI. 

In short, NS failure to assume the obligation of the agreements with the State of 

New York is not a pre-existing condition but rather, would be a consequence of this 

transaction. Accordingly, ihis transaction is properly subject to the imposition of 

condition to prevent that situation from occurring - notwithstanding the good faith 

declarations by NS of its willingness. There is then, a sufficient nexus between the 

control transacfion and the harm which the condition seeks to ameliorate. See UP/SP 

Decision No. 44 at 178. 

Contrary to Applicants' assertion, a competitive harm is not the only harm to be 

evaluated under the public interest critena. The fifteen (15) elements of Section 10101 

Rail Transportation Policy (RTP), are engrafted within the public interest standard to be 

applied in consolidation merger proceedings. Competition is but one of the elements 

to be fostered under the RTP. There are additional general policies to promote safe 

and efficient rail tr ^oortation along with the development continuation of a sound 

transportation system, and to operate facilities and equipment without detriment to 

public health and safety while encouraging and promoting energy conservation. 

6 



specifically. Section 11324 provides that the Board shal! consider at least five 

factors, the first of which includes "the effect of the propcsed transaction on the 

adequacy of transportation to the public". Section 11101 also provides that a rail 

carner providing transportation or sen/ice subject to jurisdiction of the Board "shall 

provido the transportation or service on reasonable request". Failure to assume the 

obligation of the agreements with the State of New York would violate not only the 

general policies of the RTP but specific sections of the Act as well. For that reason, 

conditions sought by the STW are appropnate. 

3. Conclusion 

STW's proposed condition will ameiiorale a demonstrable harm by preventing 

the exacerbation and termination of rail sea'ice. The condition is tailored to remedy a 

specific harm. It is certainly feasible and apparently agreeable. It will not diminish the 

benefits of the proposed transaction. Rather, it may serve to enhance the benefits to 

the Applicants as well as the general public that the transaction contemplates. 

Dated: February 26, 1998 

Paul fiii lamboley 
1020^Nineteenth Street. NW 
Suite 400 
Washington, D C. 20036-6105 
Telephone: 202-496-4920 
Facsimile: 202-293-6200 

Counsel for Southern Tier West 
Regional Planning and 
Development Board 
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E'^RATA SHEET 
(Replace^ciit page 37) 

congestion. I t s route structure also allows c a r r i e r s such as NS to 

bypass congested f a c i l i t i e s i n both Cleveland and Pittsburgh. 

Parsons VS at 3f• Wait VS at 76, 78. While NS witness Friedman 

suggests that W&LE's lin e s are not up to NS' t:tandards f o r through 

t r a t t i c , NS' periodic proposals'' to use W&LE's mainline as an NS 

" s p i l l over" route undercuts his testimony. NS' investment of 

cap i t a l to upgrade t h i s route would be r e l a t i v e l y inexpensive when 

compared to the massive c a p i t a l needed to upgrade Conrail l i n e s . 

G. W&LE'S CONDITIONS ARE REASONABLE. PRACTICABLE REMEDIES 
AMELIOP-ATING THE TRANSACTION'S ADVERSE IMPACTS ON W&LE 

W&LE has requested f i v e general categories of r e l i e f as 

f o l l o w s : 

(1) Haulage r i g h t s , with underlying trackage r i g h t s 

protecting Chicago t r a f f i c flows; 

(2) Haulage r i g h t s , with underlying trackage r i g h t s 

(providing new market access) and offered i n settlement; 

(3) Haulage r i g h t s , with underlying trackage r i g h t s 

(providing new market access) but not offered i n settlement; 

\4) Contractual issues. 

In determining whether to grant r e l i e f sought by a party 

as a condition of a r a i l merger or consolidation, the Board 

considers whether (1) the condition addresses the e f f e c t s of the 

37 

In i t s most recent and now withdrawn settlement 
proi-osal, NS had proposed trackage ricj^its over W&LE's mainline as 
an NS secondary route. 

" Specific conditions are set f o r t h at pages 33-4 of 
Parsons' VS. 
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I • INTRODUCTION 

Pursuant t o the procedural deadlines set by the Board i n 

Decision Nos. 6, 12 and 52, r e s p e c t i v e l y served on May 30, 1997, 

J u i y 23, 1997 and November 3, 1997, Wheeling & Lake E r i e Railway 

Company {'W&LE") hereby f i l e s i t s b r i e f . ' In "CSX/NS-194," the 

» Hereafter, CSX Corporation and CSX T r a n s p o r t a t i o n , 
In c . , w i l l be r e f e r r e d t o both s e p a r a t e l y and c o l l e c t i v e l y --
as "CSX." Likewise, Norfol.c Southern C o r p o r a t i o n and N o r f o l k 
Southern Railvay Company w i l l be r e f e r r e d t c - both s e p a r a t e l y 
and c o l l e c t i v e l y -- as "NS." F i n a l l y , C o n r a i l , Inc. and 
Consolidated R a i l Corporation w i l l be r e f e r r e d t o -- both 
s e p a r a t e l y and c o l l e c t i v e l y -- as " C o n r a i l . " Together, CSX, NS 
and Coniai: w i l l bc r e f e r r e d t o h e r e a f t e r as "t'ne A p p l i c a n t s . " 

As rele-'ant here, the A p p l i c a n t s o r i c j i n a l l y r;ubmitted 
t h e i r A p p l i c a t i o n t o acquire c o n t r o l of Conrai: and i t s l i n e s on 
June 23, 1997. Th e r e a f t e r , on October 21, 1997, W&LE, among 
ot h e r p a r t i e s , f i l e d a Responsive A p p l i c a t i o n . A p p l i c a n t s 
responded t o the W&LE and t o a v a r i e t y of ot h e r commenters, 
p r o t e s t a n t s , and responsive a p p l i c a n t s i n t h e i r R e b u t t a l , f i l e d 
on DecenAber 15, 1997, as "CSX 'NS-176 . " Also, on January 15, 
1998, the W&LE submitted i t s Reply Evidence and Argument as WLE-
7. As p e r m i t t e d under the Board's procedural g u i d e l i n e s , W&LE 
submits t h i s b r i e f s u p p o r t i n g i t s Responsive A o p l i c a t i o n . 



Applicants i d e n t i f y at what points i n t h e i r Rebuttal they discuss 

issues relevant to the W&LE i n the above-docketed proceeding." 

Today, W&LE, a marginally p r o f i t a b l e class I I regional 

r a i l r o a d which has f i n a n c i a l l y restructured and been gaining i n 

strength, has established i t s e l f as a valuable transportation asset 

serving over 200 on-line shippers i n ar. i n d u s t r i a l i z e d area of 

Ohio, western Pennsylvania, northern West V i r g i n i a , and western 

Maryland. I t s p o s i t i o n as a strong competitive "regional" c a r r i e r 

with m ultiple d i r e c t connections to t^ree class I's and ten short 

l i n e r a i l c a r r i e r s make W&LE's service c r . : t i c a l to the i n d u s t r i a l 

economies of Ohio, West V i r g i n i a , Pennsylvania and Maryland. See, 

"Opposition, '^omments, And Requests for Protective Conditions of 

the Ohio Attorney General, Ohio R i i l Development Commission and 

Pubiic U t i l i t i e s Commission of Ohio" (hereafter, "OAG-4") at 13. 

W&LE opposes the Application by CSX and NS to acquire and 

divide the l i n ^ s of Conrail, absc-nt remedial conditions to protect 

i t and i t s shippers. Although the Applicants claim that the 

Tiansaction i s pro-con jet i t i v e , i t has serious anti-competi:ive 

impacts i n c e r t a i n areas, c e r t a i n l y i n the W&LE operating area and 

most probably i n the Pittsburgh-Chicago Corridor, [See Comments 

and Request f o r Conditions by the Pennsylvania House Tr.insportation 

Committee at 25-26, (Senate, concurred) f i l e d October 15, 1997. 

See, also WLE 4, V e r i f i e d Statement of Larry Parsons at 24-6 

("Parsons VS")]. W&LE has demonstrated i n an analysis done i n a 

Hereafter, W&LE uses the term "Transaction" 
generally to r e f e r to the series of agreements to contro), lea; 
and operate r a i l l i n e s and f a c i l i t i e s . Also W&LE w i l l refer tc 
the Primary Application encompassed by Finance Docket No. 33388 
as "the Application." 



common sense manner, with careful d e t a i l f o r i t s e n t i r e t r a f f i c 

base, that the Transaction without pro-competitive conditions --

would d i v e r t as much as one t h i r d of W&LE's t r a f f i c and revenue 

w i t i l devastating cor.sequences for the r a i l r o a d , i t s shippers, and 

the many communities i t serves. Without the r e l i e f sought, W&LE's 

continued v i a b i l i t y i r p^eriously threatened. 

W&LE's inevita b l e insolvency w i l l r e s u l t from the "market 

inversion" that w i l l occur when NS presently W&LE's p r i n c i p a l 

f r i e n d l y connection and partner -- acquires major portions of 

Conrail, W&LE's p r i n c i p a l competitor. This involves a v e r t i c a l 

i n t e g r a t i o n with contro] of o r i g i n a t i o n and des t i n a t i o n points. 

Upon consummation of the Transaction, t h i s market inversion w i l l 

permit NS to d i v e r t to s i n g l e - l i n e haul up to one t h i r d of W&LE's 

t i a f f i c and revenues. Unless the Board acts promptly and 

decisively to protect W&LE's shippers and communities by imposing 

pro-compet i t ive conditions, thi.s market inversion w i l l foreclose 

W&LE's present j o i n t - l m e t r a f f i c by d i v e r t i n g i t to the routes NS 

w i l l o f f e r following i t s acquisition of ct t a i n Conrail l i n e s . 

Sucii diversions w i l l render W&LE insolvent by no l a t e r than the 

year 2001, forcing W&LE during the f i v e year Board oversight period 

to seek post-consummation inclusion.' The serious service, rate 

Throughout t h i s b r i e f , W&LE uses the term "inclusion" 
i n a very s p e c i f i c way, to cover tne e n t i r e t y of a p o t e n t i a l 
series of events which may or may lot accompany a request f o r 
inclusion r e l i e f from the Board. As W&LE has made clear i n the 
preceding paragraph, should i t f a i l to obtain the r e l i e f i t now 
seeks in t h i s b r i e f , W&LE w i l l seek during the oversight phase of 
th i s proceeding to have i t s company included as a part of the 
assets to be acquired by the Applicants. W&LE recognizes that 
Board review and di s p o s i t i o n of a W&LE inc l u s i o n request couit'. be 
a complex and cime-consuming process. W&LE has indicated that, 
without appropriate protective r e l i e f , i t might, depending on 
other events, stave o f f insolvency u n t i l about 2001, but t h i s i s 



and competitive uncertainties that scenario presents (along with 

numerous complex regulatory problems) make the inclusion option 

unacceptable to the W&LE, to the States i n W&LE's operating areas, 

and to W&LE's shippers, large and small. Moreover, inc l u s i o n woulc 

eliminate both s i g n i f i c a n t r a i l competition and essential services 

that W&LE today provides for i t s many cuscomers. 

There is a more acceptable and promising a l t e r n a t i v e to 

inclusion, and i t i s urged by W&LE, Ohio, and W&LE's shippers. The 

Board has the a b i l i t y to use t h i s proceeding to address c e r t a i n of 

the Transaction's adverse impacts, rather than waiting f o r an 

inclusicjn request to create a c r i s i s f o r the shippers and 

communities W&LE nerves i n the near future. In order to ameliorate 

the Transaction's adverse impacts and to protect the public 

i n t e r e s t , W&LK seeks pro-competitive protective conditions and 

trackage r i g h t s to protect revenues, t r a f f i c flows and essential 

services. The conditions provide W&LE new opportunities to compete 

to replace revenues lo s t e s a direct result of the Transaction. 

W&LE realizes that the Board has observed problems a r i s i n g from the 

unfortunate experiences with both of the recent western merger 

cases, and requests that the Board c a r e f u l l y address W&LE's issues 

at t h i s time (where there has been vocal shipper and p o l i t i c a l 

support and clear warnings regarding the perceived impacts of the 

Transaction) rather than waiting to resolve them at a l a t e r and 

far from assurea. Shouid W&LE f i n d i t s e l f insolvent while 
awaiting d i s p o s i t i o n of i t s pending inclusion application, the 
W&LE w i l l of course seek bankruptcy protection. This development 
w i l l n a t u r a l l y f u r t h e r complicate the Board's review of the 
inclusion reque.st and w i l l thrust greater uncertainty upon W&LE's 
shippers. The active process described immediately above i s what 
W&LE contemplates when i t employs tlie term "inclusion" throughout 
t h i s document. 



much more d i f f i c u l t time, W&LE r e s p e c t f u l l y asks the Board t o take 

advantage of the o p p o r t u n i t y t o a v o i d a r e g i o n a l c r i s i s i n the 

making. 

I I . RELIEF REOUESTED 

As c o n d i t i o n s t o f.pproval, W&LE seeks the f o l l o w i n g 

r e l i e f 
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Haulage r i g h t s , w i t h u n d e r l y i n g trackage r i g h t s , 
t o Chicago; 

Haulage r i g h t s , w i t h u n d e r l y i n g trackage r i g h t s t o 
Toledo; 

A c q u i s i t i o n of the NS Huron Branch from Shinrock 
t o Huron and the Huron Dock on Lake E r i e ; 

Haulage/local trackage r i g h t s from Benwood t o 
Brooklyn J c t . , WV, and -iccess t o customers such as 
PPG and Bayer at Natrium, WV; 

Trackage r i g h t s t o stone q u a r r i e s and d i s t r i b u t i o n 
f a c i l i t i e s a t Bucyrus, A l l i a n c e , Maple Grove 
( s p e c i f i c a l l y w i t h access t o the Northern Ohio & 
Western Railway, L t d . ) , Spore, Wooster, Macedonia, 
Twinsburg, and Ravenna, OH; 

Haulage r i g h t s , w i t h und(?rlying trackage r i g h t s , 
t o Wheeling P i t t s b u r g h Steel at AJ l e n p o r t , PA; 

Haulage r i g h t s , w i t h u n d e r l y i n g overhead trackage 
r i g h t s , on CSX f o r access t o the Ohio Edison Power 
p l a n t at N i l e s , OH, and f o r intercnange t o the 
B u f f a l o & P i t t s b u r g h R a i l r o a d at i r i e , PA; 

A c q u i s i t i o n of the C o n r a i l Randall Secondary 
between Cleveland (MP 2.5) and Mantua, OH (MP 
27.5); 

Access t o Reserve I r o n & Metal (a "2 t o 1" shipper) 
i n Cleveland, OH; 

Access t o Weirton S t e e l , Weirton, WV; 

Reverse j o i n t f a c i l i t y maintenance o b l i g a t i o n s ; 

Guarantee of f a i r n e s s and n o n d i s c r i m i n a t o r y 
treatment on any haulage and trackage r i g h t s 
granted. 



In addition, W&LE asks the Board to r e t a i n oversight 

j u r i s d i c t i o n over the Transaction for f i v e years a f t e r 

consummation, with s p e c i f i c j u r i s d i c t i o n to e n t e r t a i n an inclusion 

p e t i t i o n on an expedited basis should W&LE become insolvent during 

the oversight period. 

I l l . SUMMARY OF ARGUMENT 

The unconditioned a c q u i s i t i o n by NS of li n e s presently 

owned and operated by Conrail w i l l seriously damage W&LE's 

eKt.abi ished commercial partnership with NS. This "market 

inversion" w i l l d i H S t i c a l l y change the W&LE-NS r e l a t i o n s h i p . NS 

w i l l bec.̂ me W&LE's p r i n c i p a l competitor, instead of i t s p r i n c i p a l 

partner. 3y serving many of W&LE's t-hippers d i r e c t l y at both the 

o r i g i n s and i e s t i n a t i o n s , NS can and w i l l foreclose that t r a f f i c to 

W&LE. Absent ameliorative conditions, W&LE's witnesses Marketing 

Vice President Reginald Thompson, Controller Michael Mokodean, and 

economic and diversion study expert Wilbert A. Pinkerton uniformly 

predict that the Transaction w i l l allow NS to d i v e r t one t h i r d of 

W&LE's t r a f f i c and revenue rendering W&LE insolvent by, at the 

l a t e s t , the year 2001. See, WLE-4, V e r i f i e d Statements of Reginald 

Thompson at 93-97, 99, and 101 (Thompson VS); Michael Mokodean at 

154-5 ("Mokodean VS"), Wilbert A. Pinkerton at 115, 118, and 120 

("Pinkerton VS"); and W&LE-7 Reply '.'erified Statements of Reginald 

Thompson at 24 ("Thompson RVS") and Wilbert A. Pinkerton at 36-40, 

43-4 ("Pinkerton RVS"). W&LE would be forced to seek in c l u s i o n 

durinq the Board's post consummation oversight period, seriously 

compiomising r a i l competition and jeopardizing essential r a i l 

service, creating f or i t s shippers overwhelming service concerns 



and rate uncertainty, and generating massive regulatory problems 

for both federal and state courts and agencies. 

Although Applicants question the extent of the 

Transaction's impact on W&LE, they r e a d i l y concede there w i l l be 

some adverse impact i n the form of revenue diversion. gee, CSX/NS-

19, V e r i f i e d Statement of Howard A. Rosen, Table 5 at 176 ("Rosen 

VS''); V e r i f i e d Statement of John H. Williams, Attachment JHW-4 at 

88 ("Williams VS"). For three very s p e c i f i c reasons, a vast 

d i s p a r i t y -- i n the range of $10 to $13 m i l l i o n exists between 

W&LE and Applicants regarding the size of those diversions. F i r s t , 

W&LE bases i t s revenue ioss projections on a de t a i l e d analysis of 

00% of i t s actual t r a f f i c f o r i t s 1996 Fiscal Year whereas 

Applicants use a 1% Waybill ample for the 1995 Calendar Year. 

Second, W&LE's va s t l y larger diversion analysis r e f l e c t s the simple 

t r u t h that a c a r r i e r that can o f f e r single l i n e service has a 

d i s t i n c t competitive advantage over a c a r r i e r that must i n t e r l i n e 

with other c a r r i e r s . F i n a l l y , W&LE's practice of forecasting 

future losses by applying h i s t o r i c annual growth rates based on i t s 

most recent performance and Five Year Plan i s a more accepted 

approach than that employed by Applicants which assumes no growth 

tor tuture years.' While W&LE's f i n a n c i a l p i c t u r e has shown steady 

improvement since i t s f i n a n c i a i r e s t r u c t u r i n g i n 1994, Transaction-

reiated losses c l e a r l y established by Thompson and Pinkerton w i l l 

make the refinancing of a $13 1 m i l l i o n balloon debt payment due i n 

' The approach suggested by the Applicants' own 
expert (Mr. Killiams) f o r p r o j e c t i n g W&LE losses i s i n stark 
contrast to tiie extremely aggressive growth projections contained 
i n the Application. 



FY2000 impossible and would ac c e l e r a t e the need t o seek i n c l u s i o n . 

Pinkerton VS at 117, 1,̂ 0; Mokodean VS at 153. 

Absent Board r e l i e f , W&LF w i l l be unable t o p r o v i d e 

c o m p e t i t i v e r a i l s e r v i c e soon a f t e r the t r a n s a c t i o n . For the many 

customers wiio have s p e c i f i c a l l y chosen t o l o c a t e on W&LE t o ins u r e 

n o n d i s c r i m i n a t o r y c o m p e t i t i v e access t o a l l t h r e e e a s t e r n class I 

r a i l r o a d s , W&LE's insolvency w i l l j e o p a r d i z e these customers' 

investments.' By i t s nature, a re g i o n a l r a i l r o a d l i k e W&LE can 

o f f e r i t s customers and communities i t serves t l i e c r i t i c a l 

c o m p e t i t i v e connections t h a t are so necessary t o successful 

i n d u s t r i a l development. For that rpason alone, W&LE's f a i l u r e 

would be a serious economic loss t o r the State ot Ohio as w e l l as 

Pennsylvania and West V i r g i n i a . The e s s e n t i a l r a i l .service which 

W&LK provides t o the hundreds of customers i t serves e x c l u s i v e l y 

w i l l l i k e w i s e be destroyed. W&LE would not r e t a i n e s s e n t i a l 

s e r v i c e t o these customers by "shedding" or t r u n c a t i n g i t s network 

through s e l e c t i v e abandonments as Ap p l i c a n t s advocate.*' 

In view of the d e v a s t a t i n g impacts e s t a b l i s h e d by W&LE 

management and i t s d i v e r s i o n expert, W&LE seeks a m e l i o r a t i v e 

c o n d i t i o n s addressing requirements t o recoup l o s t revenues. W&LE 

seeks these c o n d i t i o n s i n the form of o p p o r t u n i t i e s t o compete and 

to develop new revenue t o replace t h a t d i v e r t e d by the A p p l i c a n t s . 

The c o n d i t i o n s sought by W&LE here are not o n l y e m i n e n t l y 

reasonable but o p e r a t i o n a l l y f e a s i b l e and are much more i n the 

A l i s t of new and expanded shipper o p e r a t i o n s 
l o c a t e d on W&LE since 1992 i s attached as E x h i b i t A hereto. This 
l i s t i d e n t i f i e s shipper f a c i l i t i e s served s o l e l y by W&LE. 

See, CSX/NS-21, Rebuttal V e r i f i e d Statement of 
James W. McClellan at 344-346 ("McClellan RVS"). 
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p u b l i - i n t e r e s t than they might be detrimental to the Transaction. 

In many cases they represent settlement r e l i e f already offered by 

NS in w r i t i n g and subsequently withdrawn during t h i s proceeding. 

[The NS settlement o f f e r to W&LE was previously submitted to the 

Board under seal . ] 

Throughout these proceedings, W&LE has watched with great 

interest the post -consummation outcome of the Union Pacific -

Southern P a c i f i c case' (not to mention the problems for shippers i n 

the BNSF merger). UP-SP and BNSF shippers are now speaking up 

f o r c e f u l l y about the massive problems that have arisen. This 

proceeding presents the Board with a pre-Transaction opportunity to 

address c r i t i c a l eastern r a i l service issues i n the W&LE operating 

area by l i s t e n i n g to W&LE's vocal shippers and the various agencies 

of the States of Ohio and Pennsylvania and by granting W&LE's 

requested conditions so that i t can remain an integrated regional 

r a i l c a r r i e r and competitor. 

F i . a l l y , as a major policy matter, W&LE asks the Board to 

recognize the r o l e that short l i n e and regional railroads can play 

to r e l i e v e congestion. The W&LE could act not only as a competitor 

and provider of essential services out also as an "operational 

safety valve" to rel i e v e congestion i n the W&LE area of the eastern 

r a i l system (and p o t e n t i a l l y i n the Pittsburgh-Chicago corridor i f 

the Chicago r i g h t s are granted). A viable W&LE also would be 

••' i l l i n g and able to provide an e f f i c i e n t route bypassing Cleveland, 

o f f e r i n g Applicants an operating a l t e r n a t i v e and enabling the Board 

FD. No. 3 2 7 6 0, Union Pacific Corporation, et al --
Control And Merger -- Southern Pacific Rail Corporation, et a l . 

S.T.B. (served August 12, 1996, hereafter c i t e d "Union 
Pacific-Southern P a c i f i c " or "UP-SP"). 



t o implement f o r Cleveland the type of r e l i e f granted t o some 

r-ommunities i n ths Union P a c i f i c - S o u t h e r n P a c i f i c o v e r s i g h t case. 

IV. STATEMENT OF FACTS 

Headquartered i n Brewster, OH, W&LE' employs over 350 

s k i l l e d and motivated employees and operates over more than 800 

route m i l e s and trackage r i g h t s . W&LE serves hundreds of 

communities i n Ohio, western Pennsylvania, n o r t h e r n West V i r g i n i a , 

and western Maryland. Using a f l e e t of 46 locomotives and about 

2,000 f r e i g h t cars, W&LE handles approximately 120,000 car loads of 

t r a f f i c g e n e r a t i n g more than $40 m i l l i o n i n revenue i n FY1997. 

Around 1991, the "new" W&LE f i r s t encountered f i n a n c i a l 

d i f f i c u l t i e s when most of the high sulphur coal t r a f f i c a n t i c i p a t e d 

i n and v i t a l t o i t s i n i t i a l business plan' vanished due i n p a r t t o 

r e g u l a t o r y changes occasioned by the Clean A i r Act of 1990. 

Continued f i n a n c i a l problems l e d the company's invest'^rs and 

lenders t o t e r m i n a t e the i n i t i a l m.anagement and replace them w i t h a 

new team headed by c u r r e n t Chairman and CEO Larry Parsons i n 199''. 

Parsons VS at 25 and 29. 

Over the l a s t several years, W&LE's management h.as 

r e b u i l t the company; mere than doubled i t s non-coal revenues; 

" For a h i s t o r y of the o r i g i n a l W&LE, see Parsons VS 
at 22, 23, and 26-8. 

The o r i g i n a l business p l a n depended upon due 
d i l i g e n c e work performed by NS witness John W i l l i a m s . The pl a n 
depended g r e a t l y on the high revenues t h a t the c o i l t r a f f i c would 
generate. Parso' s VS at 25 and 29. Compare, W i l l i a m s study w i t h 
WLE-7, the Reply V e r i f i e d Statement of Mort Lewe:.thai at 76-77 
("Lowenthal RVS") and the Reply V e r i f i e d Statement of Richard 
Soucie at 78-79 ("Soucie RVS"). C u r i o u s l y , NS never took the 
o p p o r t u n i t y t o depose W&LE economic and d i v e r s i o n witness W i l b e r t 
P i n k e r t o n or Marketing Vice President Reginald Thompson about 
t h e i r a n a l y s i s of these matters. 
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negotiated s i g n i f i c a n t commercial concessions with W&LE's lenders 

and equity holders as well as NS; restructured and remained i n 

compliance wi t h i t s debt o b l i g a t i o n s ; s u b s t a n t i a l l y improved i t s 

physical plant with i n t e r n a l l y generated funds as well as funding 

from Ohio and Pennsylvania; r e h a b i l i t a t e d and refinanced 

locomotives; restructured i t s car f l e e t ; acquired r a i l l i n e s which 

served Akron, OH; expanded the Canton, OH, service area; and 

established service to Benwood, WV. ' (The W&LE found creative 

ways to finance these acquisitions.) Parsons VS at 27-8, 30; WLE-

7, Reply V e r i f i e d Statement of Larry Parsons at 6-7 ("Parsons 

RVS";. W&LE also obtained access to Huron Dock on Lake Erie, 

commenced service to several other new markets, and has created 

many new business opportunities f o r i t s e l f and i t s shippers. 

W&LE continues to gain operational, marketing, and 

fi n a n c i a l strength, as evidenced by the fact that i t s operating 

r a t i o f or the l a s t two quarters has been i n the low 80% range. 

Parsons RVS at 6. Superior service and a t t e n t i o n to s p e c i f i c 

shipper needs i s c i t e d i n the numerous supporting l e t t e r s and 

v e r i f i e d statements representing a majority of W&LE's t r a f f i c base. 

W&LE has been successful i n developing new t r a f f i c and slowly has 

turned the corner f i n a n c i a l l y . But for the serious uncertainties 

posed by the proposed Transaction, W&LE should enjoy f i n a n c i a l 

success in the future. Parsons RVS at 4-5; WLE-7, Reply V e r i f i e d 

Statement of Edward Burkhardt at 74-5 ("Burkhardt RVS"); WLE-4, 

Ver i f i e d Statement of Fred Zagar ("Zagar VS") and V e r i f i e d 

Statement of Edward J. DeSalvio ("DeSaivio VS"). 

W&LE acquired the Canton and Benwood l i n e s i n 1992 
and the Akron properties i n 1994. 
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I n 1994 as p a r t of the f i n a n c i a l r e s t r u c t u r i n g , the new 

management bought the r a i l r o a d and r e s t r u c t u r e d i t s debt. By 1997, 

W&LE had found s u f f i c i e n t new t r a t t i c t o replace the l o s t c oal 

revenue, w i t h s t a n d a t e n and one n a i f month s t r i k e by i t s l a r g e s t 

customer. Wheeling-Pittsburgh S t e e l , and t u r n W&LE i n t o a 

p r o f i t a b l e c a r r i e r . Parsons VS at 26-30; Parsons RVS at 6-7. W&LE 

would be heading f o r a s t a b l e , p r o f i t a b l e f u t u r e but f o r the market 

i n v e r s i o n the T r a n s a c t i o n w i l l cause." The f a c t t h a t W&LE could 

weather these problems, e s p e c i a l l y the s t r i k e of i t s ma]or 

customer, does not mean t h a t i t can overcome the d i s a b l i n g e f f e c t 

ot t h i s T r a n s a c t i o n . As discussed below, W&LE witnesses Parsons, 

Thompson, Mokodean, and Pinkerton have e s t a b l i s h e d t h a t insolvency 

w i l l occur due t o t h i s T r a nsaction. Parsons VS at 30-1; P i n k e r t o n 

RVS at 115; Mokodean VS at 154; Pinkerton RVS at 43; and Thompson 

RVS at 24. Because of t h i s Transaction, management's numerous 

accomplishments are a l l at r i s k . 

Any c o n s i d e r a t i o n of W&LE's requests f o r r e l i e f r e q u i r e s 

an understanding of W&LE's important r o l e f o r Ohio's and 

Pennsylvania's economy. Many of W&LE's new shippers such as HVC, 

Inc., and Step 2 Company r e l i e d on W&LE's a b i l i t y t o a f f o r d them 

n e u t r a l , n o n d i s c r i m i n a t o r y m u l t i p l e class I r a i l r o a d access i n 

de c i d i n g t o l o c a t e on l i n e . See, V e r i f i e d Statements submitted i n 

WLE-4 by Timothy Maegly HVC, Inc. ("Maegly VS"^; Thomas Murdough, 

Under these circumstances, i t i s i n t e r e s t i n g t h a t 
NS witness James McClellan wouid q u e s t i o n the views of W&LE's 
o u t s i d e board member, i n v e s t o r s , and bankers by d e s c r i b i n g W&LE 
as "an already s i n k i n g e n t e r p r i s e . " McClellan RVS at 346. I t i s 
i r o n i c t h a t he would press the argument of W&LE's f i n a n c i a l 
v u i n e r a b i l i t y . 

12 



J r . , Step 2 Company ("Murdough VS"). S i m i l a r l y , W&LE provides f o r 

other shippers ( i n c l u d i n g NEOMODAL) and i n d u s t r i a l s i t e s l o c a t e d at 

the Stark County I n d u s t r i a l Park '"NEOCOM")'- n e u t r a l , 

n o n d i s c r i m i n a t o r y r a i l access t o any of the e a s t e r n class I 

c a r r i e r s and s e v e r a l c l a s s I I I r a i l r o a d s p r e s e n t l y s e r v i n g Ohio, 

Pennsylvania, West V i r g i n i a , and Maryland. I f W&LE were forced t o 

aba.ndon or d i s c o n t i n u e those rou t e s , shipper access t o m u l t i p l e 

r a i l connections would be severed. Maegly VS; OAG-4, V e r i f i e d 

Statement of George Ste^n VS at 2-3, 12-13 ("Stern VS"). 

For W&LE's customers such as Wheeling P i t t s b u r g h Steel'', 

T i iken S t e e l , Republic Engineered Ste e l s , and Ashland Petroleum 

(now Marathon), W&LE i s the only r a i l c a r r i e r o f f e r i n g c o m p e t i t i o n 

to the other s e r v i n g c l a s s I r a i l r o a d . I n t h a t respect, W&LE 

funct'ons as a " r a t e policeman" by c o n s t r a i n i n g r a t e s . See, WLE-4, 

V e r i f i e d Statement of James Johnson, Empire Wholesale Lumber 

Company at unnumbered page 3 ("Johnson VS"). I f W&LE were t o 

disappear, those i n d u s t r i e s would become " 2 - t o - l " shippers, c a p t i v e 

e i t h e r t o NS or CSX, w i t h the l i k e l y r e s u l t t h a t r a t e s would r i s e 

and s e r v i c e q u a l i t y and/or frequency would f a l l . 

I n 1994, W&LE's parent company. The Wheeling Corporation, 

e s t a b l i s h e d as a s i s t e r r a i l r o a d , the Akron Barberton C l u s t e r 

Stark County I n d u s t r i a l Park's access t o m u l t i p l e 
c l a s s I r a i l r o a d s and t o NEOMODAL through W&LE has ! en important 
f o r s e l l i n g t h i s f a c i l i t y t o i n d u s t r i e s c o n s i d e r i n g i t f o r a 
p l a n t s i t e l o c a t i o n . See, WLE-4, V e r i f i e d Statement c f Steven 
Pacquette at 2. 

" The W&LE p r e s e n t l y serves Wheeling P i t t s b u r g h by 
moving i t s ore from boats docking at the Huron Dock on Lake E r i e , 
a f a c i l i t y p r e s e n t l y leased from NS on a shor t cerm basis t o 
Wheeling P i t t s b u r g h ' s p l a n t at Mingo J c t , OH. Stern VS at 8-9. 
Thompson at 30, and W i l l i a m s at 776. 
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Railway ("ABC") t o serve shippers i n the Akron area by a c q u i r i n g 

the AK:ron & Barberton B e l t s w i t c h i n g c a r r i e r and a d d i t i o n a l 

trackage and customers when Co n r a i l announced i t s i n t e n t i o n t o e x i t 

the Akron market. Wait VS at 72-73; Parsons VS at 27; Johnson VS 

at unnumbered page 2; and V e r i f i e d Statement of Richard L. 

Erickson, Akron Regional Development Board. W&LE se r v i c e s t o ABC 

have been v i t a l l y important t o t h i s area. 

For many Akron area customers such as Georgia P a c i f i c , 

Akron Storage, and GenCorp,''' W&LE i s the only s e r v i n g r a i l r o a d f o r 

i t s d e s t i n a t i o n . S i m i l a r l y , when CSX decided t o withdraw from the 

Canton market, i t s o l d i t s l i n e s t o W&LE. Former CSX customers 

such as McCann P l a s t i c s , Belden & Blake, and US Ceramics now depend 

upon W&LE f o r t h e i r r a i l s e r v i c e . Should W&LE be fo r c e d t o 

termina t e s e r v i c e , those f i r m s would experience h i g h e r 

t r a n s p o r t a t i o n costs or serious d e t e r i o r a t i o n of s r v i c e . U.S. 

Ceramics has already s t a t e d i t s fears about i n c l u s i o n and r e t u r n t o 

a dependence on class I s e r v i c e . See, WLE-4, V e r i f i e d Statement of 

Daniel Spadafora, United States Ceramic T i l e Company ("Spadafora 

VS " ) . 

A s u b s t a n t i a l amount of W&LE's business moves i n s i n g l e 

l i n e s e r v i c e from o r i g i n t o d e s t i n a t i o n on W&LE. For example, 

because ot W&iE's cost s t r u c t u r e , a t t e n t i o n t o s e r v i c e , and 

co m p e t i t i v e r a t e s , stone t e r m i n a l s l o c a t e d on W&LE have more than 

doubled since 1992. Witiiout t h i s r a i l s e r v i c e , customers would be 

for c e d t o r e l y on t r u c k t r a n s p o r t a t i o n w i t h adverse impacts on 

energy consumption, the environment, and highway s a f e t y and 

Stern VS at 5; Johnson VS at unnumbered page 2; WLE-4, 
V e r i f i e d Statement of Sta n f o r d Hagler, GenCorp ("Hagler VS"). 
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maintenance. W&LE has been i n c r e a s i n g l y successful i n developing 

aggregate t r a f f i c , which Ohio's class I r a i l r o a d s have not only 

ignored but demarketed. Were i t not f o r W&LE, t h i s t r a f f i c would 

move by t r u c k or not at a l l . Stern VS at 3, 7-8, 15; Thompson VS 

at 99. 

V. ARGUMENT 

A. W&LE REVENUE LOSSES RESULTING FROM THE 

TRANSACTION WILL CAUSE W&LE TO BECOME INSOLVENT 

The r e s u l t of the a n a l y s i s of revenue losses discussed i n 

Section B, below, w i l l be a s u b s t a n t i a l cash d e f i c i t f o r W&LE, 

beginning at $(1.6) m i l l i o n i n FY1999 and reaching $(4.2) m i l l i o n 

at the end of FY2001. Pinkerton VS 115-116, 130-132, 146-151. 

Although these f i g u r e s may not seem m a t e r i a l i n the context of the 

b i l l i o n s i n v o l v e d i n the A p p l i c a n t s ' Transaction, they are c r i t i c a l 

and almost c e r t a i n l y insurmountable f o r the W&LE. 

While the W&LE has shown steady recovery since i t s 

f i n a - i c i a l r e s t r u c t u r i n g under new management i n 1994, i t s t i l l 

faces very t i g h t c a p i t a l c o n s t r a i n t s . Most i m p o r t a n t l y , i t must 

re f i n a n c e a b a l l o o n debt payment of $13.1 m i l l i o n due i n FY2000. 

Pinkerton VS at 117 and 130; Mokodean VS at 153. Based upon i t s 

performance since 1994 and continued achievement of the 1996 Five-

Year Plan, i t would be f e a s i b l e f o r a r e f i n a n c i n g on f a v o r a b l e 

terms, thus e n a b l i n g W&LE t o continue improving s e r v i c e t o i t s 

customers. However, the losses r e s u l t i n g from the proposed 

Transaction w i l l make i t impossible t o r e f i n a n c e the b a l l o o n since 

W&LE w i l l be i n a cash defa.cit p o s i t i o n of $(3.1) m i l l i o n i n FY2000 

r a t h e r than the planned p o s i t i o n of $1.6 m i l l i o n p o s i t i v e cash 
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balance. See, Pinkerton VS at 115, 117, 130-1; Mokodean VS at 153-

4. Further, even i f the balloon could be refinanced on normal 

terms, W&LE could not survive the r e s u l t i n g p r i n c i p a l and interes, 

obligations because i t would face increasing cash d e f i c i t s beyond 

FY2000 as described above. Moreover, Mr. Pinkerton's conclusions 

are conservative because they do not r e f l e c t the f i n a n c i a l impact 

of a recession or other adverse changes i n the o v e r a l l economic 

climate. Parsons VS at 31; Thompson VS at i30; Pinkerton RWS at 

43 . 

In sum, the revenue losses c e r t a i n to occur i f the 

Transaction i s approved without W&LL's ameliorative conditions w i l l 

render the W&LE f i n a n c i a l l y nonviable i n a very short time, with 

inclusion the only prospect. 

B. W&LE'S REVENUE LOSS ANALYSIS TS BASED UPON THE MOST 
CURRENT ACTUAL DATA AVAILABLE, CONSERVATIVE ASSUMPTIONS 
AND PROJECTIONS REFLECTING RECENT W&LE PERFORMANCE 

The vast d i s p a r i t y i n revenue loss estimates ($9.3 to 

$15.0 m i l l i o n ) by W&LE f o r the relevant years versus $1.5 to $2.0 

m i l l i o n by Applicants'' f o r 1995 base year) occurs f o r three 

fundamental reasons. When careful consideration of each of these 

reasons i s given to the analysis as {-"esented i n W&LE's Responsive 

Application by witnesses Thompson and Pinkerton (W&LE Responsive 

Application, at 91-151) and fu r t h e r explained i n W&LE's Reply 

Statement by Messrs. Thompson and Pinkerton again (W&LE-7, "Reply 

of Responsive Applicant Wheeling & Lake Erie Company'', at 20-45), 

the analysis demonstrates the conservative nature of W&LE's revenue 

See, Pinkerton VS at 122; Williams VS at 773-4, 788, 
and 791. 
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loss projections and the factual errors and bias i n Applicants' 

approach and conclusions. 

F i r s t , W&LE bases i t s revenue loss projections on a 

detai l e d analysis of 100 percent of i t s actual t r a f f i c f o r i t s 

Fiscal Year 1996 (July 1995 through June 1996) whereas Applicants 

derive t h e i r estimates from analysis based upon the STB 1% waybill 

sample f o r calendar year 1995. Since W&LE's revenue loss estimates 

were developed for s p e c i f i c customers, commodities, o r i g i n s , 

destinations, service requirements and rate levels, they are 

inherently more accurate than Applicants' sample-based estimates. 

This i s due i n part to the l i m i t e d coverage of the 1% way b i l l 

sample (especially for the types of moves handled by W&LE), and 

also due to the fact that Applicants used global decision rules 

regarding routing a l t e r n a t i v e s (single l i n e versus j o i n t l i n e 

service) and commodity type (STCC Code) to determine p o t e n t i a l f o r 

diversion between r a i l r o a d s . Pinkerton VS at 117-8, 120, and 128; 

Tliompson RVS at 21-3. Further, even when the global decision rules 

liad indicated diversion to Applicants' superior single l i n e 

service. Applicants' expert (Williams) included only 50 percent as 

lost revenue for W&LE. F i n a l l y , Applicants' approach f a i l s to 

recognize revenue already lost by W&LE as a consequence of the 

proposed transaction as discussed i n d e t a i l by Thompso.i and 

Pinkerton. Williams RVS at 773-4,, 788-9, and 791. (For f u r t h e r 

explanation of Mr. Williams' obvious a n a l y t i c a l errors, see the 

Memorandum dated July 17, 1997, from R.M. Thompson to L.R. Parsons, 

accompanying Parsons VS, at 58-9.) 
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The second p r i n c i p l e d i f f e r e n c e i s due t o very divergent 

views between W&LE experts and A p p l i c a n t s ' experts r e g a r d i n g the 

e f f e c t i v e n e s s of NS and CSX s i n g l e l i n e s e r v i c e as a c o m p e t i t i v e 

a l t e r n a t i v e t o W&LE j o i n t l i n e s e r v i c e w i t h one or the other 

A p p l i c a n t , One of the asserted j u s t i f i c a t i o n s f o r the A p p l i c a n t s ' 

proposed t r a n s a c t i o n i s the s u b s t a n t i a l b e n e f i t s of s i n g l e l i n e 

over j o i n t l i n e s e r v i c e and the a b i l i t y t o grov; revenue due t o 

increased s i n g l e l i n e s e r v i c e . Volume I of A p p i i c a t i o n at 3; 

Thompson ^VS 22-3. Because W&LE agrees w i t h A p p l i c a n t s on t h i s 

c r i t i c a l p o i n t , W&LE's revenue l o s s p r o j e c t i o n s assume the 

s u p e r i o r i t y of s i n g l e l i n e s e r v i c e over j o i n t l i n e s e r v i c e (even 

w i t h the high q u a l i t y , s h i p p e r - o r i e n t e d s e r v i c e s p r o v i d e d by W&LE 

i n i t s j o i n t l i n e o p e r a t i o n s ) . Without r e i t e r a t i n g evidence 

already i n the record, much of the d i f f e r e n c e between WfLE's 

revenue loss p r o j e c t i o n s and those of the A p p l i c a n t s r e f l e c t 

disagreement between the experts regarding W&LE's a b i l i t y t o r e t a i n 

t r a f f i c c u r r e n t l y i n t e r l i n e d w i t h NS i n c o m p e t i t i o n w i t h C o n r a i l 

a f t e r NS i s i n a p o s i t i o n t o pro v i d e s i n g l e l i n e s e r v i c e i n i t s own 

r i g h t over C o n r a i l routes i t w i l l acquire. Com.pare. Wi l l i a m s RVS 

at 774-81 w i t h Thompson VS at 93-7. 

The d i v e r s i o n assumptions made by Wi l l i a m s -- t h a t W&LE 

w i l l r e t a i n t r a f f i c w i t h j o i n t l i n e s e r v i c e ( i n c l u d i n g NS) against 

more e f f i c i e n t NS s i n g l e l i n e c o m p e t i t i o n not o n l y runs c o n t r a r y t o 

l o g i c (and c o n t r a r y t o A p p l i c a n t s ' p o s i t i o n r e g a r d i n g b e n e f i t s of 

the Transaction) but a l s o c o n t r a r y t o l e g a l precedent as w e l l . 

Lamoille V a l l e y R. Co. v. I.C.C, 71l F.2d 295, 318-9 (D.C. C i r . 

1983) ('^Lamoille V a l l e y " ) and G u i l f o r d T r a n s p o r t a t i o n - - C o n t r o l - -
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B&M. et a l . 5 I.C.C.2d 202, 218-9 (1988) (ICC and D.C. C i r c u i t 

recognized the power of a v e r t i c a l l y - i n t e g r a t e d , r e g u l a t e d 

monopolist t o abuse i t s market power. Another c o m p e t i t i v e 

c o n s i d e r a t i o n t h a t i s relented t o losses r e s u l t i n g from the 

s v i p e r i o r i t y of s i n g l e l i n e s e r v i c e i s the negative e f f e c t from NS 

and CSX becoming dominant r a i l c a r r i e r s f o r some of W&LE's most 

important customers. The A p p l i c e n t s would be capable of o f f e r i n g 

b i d packages (L,e^, t y i n g arrangements) f o r r a i l s e r v i c e s which 

w i l l exclude W&LE from c o n s i d e r a t i o n f o r moves f o r which i t would 

otherwise be an e f f e c t i v e competitor. S p e c i f i c a l l y , W&LE 

a n t i c i p a t e s t h a t NS w i l l g a i n s u b s t a n t i a l t r a f f i c at c e r t a i n 

f a c i l i t i e s (Wheeling P i t t s b u r g h Steel's A l l e n p o r t , PA, p l a n t f o r 

example) by reason of i t s a c q u i s i t i o n of C o n r a i l . NS could use i t s 

dominant p o s i t i o n at A l l e n p o r t t o t i e r a t e s at oth e r l o c a t i o n s such 

as Mingo Jc*- . , Y o r k v i l l e , and Martins Ferry ( a l l of which W&LE 

serves) t o broader "package" quotes f o r a l l of t h i s customer's 

f a c i l i t i e s . (W&LE access t o A l l e n p o r t would prevent t h i s type of 

d i s c r i m i n a t i o n . Thompson VS at 98-9.) 

Further, W i l l i a m s chose t o omit revenue losses t h a t have 

already occurred i n the p e r i o d since the T r a n s a c t i o n was 

formu l a t e d . W i l l i a m s t o t a l l y wrote o f f the $3.6 m i l l i o n annual 

revenue (W&LE estimates f o r FY1996) f o r the s h o r t - l i v e d intermodal 

t r a i n (wliich was subject t o a f i v e year haulage agreement t h a t was 

ter m i n a t e d on questionable grounds) t h a t W&LE operated between 

Bellevue and Hagerstown i n ,:onjunction w i t h NS (between the end 

p o i n t s of D e t r o i t and N o r t o l k ) . While NS a l l e g e s t h a t i t 

t e r m i n a t e d t h a t t r a i n due t o W&LE se r v i c e f a i l u r e s , t h e r e i s 
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evidence i n the r e c o r d i n d i c a t i n g t h a t NS and CSX a c t i o n s were 

p a r t i a l l y r e s p o n s i b l e f o r r e l i a b i l i t y problems. W i l l i a m s RVS at 

774-5; Thompson RVS at 29-30. I t i s r e a l l y strange and not 

e n t i r e l y c o i n c i d e n t a l (which W i l l i a m s f a i l s t o e x p l a i n ) t h a t NS 

terminated the t r a i n a t the time i t reached an agreement w i t h CSX 

to acquire and d i v i d e C o n r a i l . I d . Although the W&LE-NS r o u t i n g 

i s s u b s t a n t i a l l y more d i r e c t than the a l l NS r o u t i n g through 

C i n c i n n a t i , K n o x v i l l e , and Roanoke, the W&LE-NS r o u t i n g i s i n f e r i o r 

t o an NS-Conrail r o u t i n g v i a Cleveland-Pittsburgh-Hagerstown. 

Thus, i f A p p l i c a n t s ' proposed t r a n s a c t i o n i s approved, t h i s 

represents a s i g n i f i c a n t permanent revenue l o s s t o W&LE. 

The t h i r d major reason f o r the iai.ge discrepancy i n 

revenue loss p r o j e c t i o n s i s W i l l i a m s ' approach t o f o r e c a s t i n g 

losses i n f u f u r e years when they a c t u a l l y w i l l occur f o r the W&LE. 

As noted above, W i l l i a m s ' estimates of $1.5-2.0 m i l l i o n are based 

upon a one percent sample of Calendar Year 1995 data w i t h o u t any 

pr o v i s i o n s f o r growth i n f u t u r e years. W&LE experts began t h e i r 

a n a l y s i s w i t h complete FY1996 data. However, the a c t u a l impact of 

the proposed t r a n s a c t i o n w i l l begin t o a f f e c t W&LE i n i t s FY1999 

(Juiy 1, 1998 t o June 30, 1999), o t h e r than i n t e r i m e f f e c t s such as 

the loss of intermodal t r a i n revenue discussed above. Thus, 

p r o j e c t i o n s f o r futur^^ yc;ars were r e q u i r e d . Compare, Williams RVS 

at 781-4 w i t h P i n k e r t o n VS at 120-30, P i n k e r t o n RVS at 36-41. 

Although W i l l i a m s chose t o base h i s l o s s estimates on 

s t a t i c sample f i g u r e s f o r Calendar Year 1995, W&LE experts 

c o r r e c t l y developed estimates f o r f u t u r e years when the negative 

e f f e c t s would be o c c u r r i n g . P i n k e r t o n developed h i s estimates f o r 
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FY1999, 2000 and 2001 by applying the growth rates contained i n 

W&LE's most recent Five-Year Plan (prepared i n October 1996) to the 

losses by commodity type i n Thompson's analysis of 1996 t r a f f i c . 

Id. Contrary to Williams' allegations that t h i s methodology i s 

flawed, and i t s results are i n f l a t e d , the use of h i s t o r i c annual 

growth rates i s well accepted i n forecasting and Pinkerton's 

supporting assumptions regarding timing of the losses are 

conservative. Pinkerton RVS at 35, 40, 43-4 As shown i n 

Pinkerton's Reply Statement, W&LE's actual revenue growth from 

FY1992 to FY1997 was 6.8 percent ( i n s p i t e of substantial losses i n 

coal) while the projected growth f or the period FY1998 to FY2001 i s 

only 3.9 percent. Pinkerton RVS at 41. These figures are i n stark 

contrast to Applicants' projections f o r t h e i r own revenue growth on 

t r a f f i c acquired i n the Transaction of 158-182 percent per year for 

the f i r s t three years (the r e s u l t i n g revenues are an important 

component of Applicants' J u s t i f i c a t i o n f o r the Transaction). See, 

Volume I , "CSX-NS-18" at 123-7. Further, W&LE's projected losses 

are conservative since Mr. Pinkerton assumed that the losses would 

be only 50 percent of the f u l l projected levels i n FY1999. This 

Pinkerton c a l c u l a t i o n produces losses i n FY1999 (one year a f t e r 

anticipated merger implementation) of $9.3 m i l l i o n , reaching $15.0 

m i l l i o n i n FY2001 when the f u l l impact of the diversion to 

Applicants w i l l be unavoidable. Pinkerton VS at 118-22. 

In conclusion, W&LE's diversion evidence and r e s u l t i n g 

revenue loss projections were founded on the most current data 

available and generally accepted forecasting methodology, and are 

consistent with W&LE's performance i n recent years. By contrast, 
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Mr. W i l l i a m s ' d i v e r s i o n f i g u r e s and loss estimates use erroneous 

assumptions, make no p r o v i s i o n f o r growth i n f u t u r e years and are 

i n c o n s i s t e n t w i t h A p p l i c a n t s ' own o p t i m i s t i c revenue growth 

p r e d i c t i o n s based upon the c o m p e t i t i v e advantage of new s i n g l e l i n e 

s e r v i c e . P i n k e r t o n RVS 43-4. I f the Transaction i s approved as 

proposed by the A p p l i c a n t s , W&LE revenue losses which are based 

upon a c o n s e r v a t i v e loss a n a l y s i s w i l l almost c e r t a i n l y exceed the 

p r o j e c t i o n s presented by Pink e r t o n and w i l l mean f i n a n c i a l f a i l u r e 

and i n c l u s i o n no l a t e r than W&LE's FY2001. 

C. AN UNCONDITIONED APPROVAL OF THE TRANSACTION WILL CAUSE 
W&LE INSOLVENCY. SIGNIFICANTLY REDUCE COMPETITION. AND 
CREATE NUMEROUS NEW "2-TO-l" POINTS ALONG THE W&LE SYSTEM 

I n t h e most recent instances where the Board has reviewed 

the c o n s o l i d a t i o n of class I r a i l c a r r i e r s , i t has g e n e r a l l y acted 

to p r e s c r i b e p r o t e c t i v e r e l i e f i n those instances where a p a r t y has 

demonstrated e i t h e r t h a t the t r a n s a c t i o n i n question would: (1) 

e l i m i n a t e f o r a shipper or a community the loss of a c o m p e t i t i v e 

r a i l o p t i o n , or (2) t h r e a t e n " e s s e n t i a l s e r v i c e s . " FD No. 32549, 

B u r l i n g t o n Northern Inc.. et a l . -- Con t r o l And Merger Santa Fe 

P a c i f i c C o r p o r a t i o n , et a l . I.C.C.2d (served September 21, 

1995, h e r e a f t e r ("BNSF"), s l i p op. at 54-6. More s i g n i f i c a n t l y , 

the ICC and now the Board have e s t a b l i s h e d as a n a t i o n a l p o l i c y the 

goal of p r o t e c t i n g r a i l c o m p e t i t i o n where i t e x i s t s before a 

t r a n s a c t i o n i s consummated. Of p a r t i c u l a r concern t o the Board i s 

the p r e s e r v a t i o n ot co m p e t i t i o n at p o t e n t i a l " 2 - t o - l " p o i n t s . UP-

SP at 12, 16-7, 101, 103-4. Both the Board and p r i o r r a i l merger 

a p p l i c a n t s have assiduously addressed whether a shipper or a sh o r t 

l i n e c a r r i e r would become a " 2 - t o - l " p o i n t , and merging r a i l 
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c a r r i e r s have t y p i c a l l y attempted to ensure that otherwise 

adversely affected "2 to 1" shippers have access to competing l i n e -

haul c a r r i e r s . 

In the event that W&LE does not receive the r e l i e f i t 

seeks, v i r t u a l l y every customer i t serves on t h i s r a i l r o a d w i l l 

face the almost c e r t a i n prospect that i t w i l l become a " 2 - t o - l " 

shipper. This is so because when W&LE i s forced to seek inclusion, 

those W&LE lin e s that e i t h e r are (1) "absorbed" by NS and/or CSX 

under what might be a lengthy and adverse inclusion proceeding, or 

(2) u l t i m a t e l y spun o f f ( i f not abandoned f i r s t ) by the Applicants, 

are l i k e l y to conract only to a single class I c a r r i e r . Thus, the 

demise of the W&LE or i t s inclusion i n t o the NS or CSX systems w i l l 

have tremendous and i r r e v e r s i b l e anti-competitive consequences for 

nearly a l l W&LE shippers. 

W&LE provides a unique function as a regional r a i l r o a d . 

While i t i s able to, and d'-'es, serve as an "o r i g i n - t o - d e s t i n a t i o n " 

c a r r i e r i n many instances, i t s cost structure also permits i t to 

serve e f f e c t i v e l y as a neutral conduit for interchange wi t h tiiree 

class I c a r r i e r s NS, CSX and Conrail through a v a r i e t y of 

interchange gateways. Indeed, as so much of the tes-imony provided 

by i t s shippers makes clear, the W&LE's t r u l y neutral access to 

various class 1 connections affords W&LE's customers the 

competitive benefits they wculd lose i f they became "captive" to 

either NS or CSX. See, e.g., Maegly VS; WLE-4, V e r i f i e d Statement 

of R. Dean Jolley, Jr., Ohio Packaging Corporation {"Jolly VS"); 

l e t t e r dated October 15, 1997 from Pat E. Burdette, Ashland 
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Petroleum Corporation (now Marathon to Vernon A. Williams." 

This demonstrates the big difference between being "captive" on a 

class I r a i l r o a d as opposed to being "captive" on a class I I 

c a r r i e r with m u l t i p l e class I c a r r i e r options. See, e.g.. Wall 

Street Journal. Feb. 6, 1998, attached as Exhibit B. 

For the hundreds of shippers whose f a c i l i t i e s are served 

by only W&LE, the economic r e a l i t i e s of the Transaction are quite 

simple. A W&LE that obtains protective r e l i e f enabling i t to 

survive (and prosper) post-Transact ion w i l l extend to i t s customers 

the a b i l i t y to connect to both NS and CSX, much l i k e a shipper 

located on a t r a d i t i o n a l short l i n e r a i l r o a d that i s served equally 

by competing class I connections. Under an inclusion scenario, 

W&LE shippers wculd become captive tc a single class I c a r r i e r (or 

a short l i n e r a i l r o a d without the benefit of m u l t i p l e class I 

connections). Thus, the hundreds of W&LE customers served d i r e c t l y 

and exclusively by W&LE today are p o t e n t i a l l y textbook examples of 

" 2 - t o - l " shippers. 

In other cases, W&LE serv-js customers i n d i r e c t 

competition with a class I c a r r i e r s . Such shippers include Timken 

Steel, Republic Engineered Steels and Ashland Petroleum (now 

In f a c t , many shippers have d e l i b e r a t e l y chosen to 
locate on the W&LE because t h i s r a i l r o a d provides an impressive 
array of routing options i n connection with a l l three of the 
e x i s t i n g eastern class I (or "line-haul"^ c a r r i e r s . Such 
shippers recognize that locating on W&LE affords them the 
opportunity to have Conrail, C,3X and NS compete f o r t h e i r long-
haul business. A d d i t i o n a l l y , such shippers r e a l i z e that they can 
e f f e c t i v e l y a v a i l themselves of every r a i l - s e r v e d point m the 
eastern U.S. by v i r t u e of t h e i r class I access options via W&LE. 
See, J j l l e y VS and Maegly VS. 
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Marathon) .' I f W&LE were l o s t , so .-'Iso would be lo s t the d i r e c t 

r a i l competition enjoyed by these shippers. Under sucii 

circumstances, and as W&LE's supporting shippers have stressed time 

and again, the W&LE serves a s i g n i f i c a n t competitive purpose i t 

is a "rate policeman" that keeps other r a i l c a r r i e r rates i n check. 

See. Johnson VS at unnumbered page 2; and WLE-4, V e r i f i e d Statement 

ot Gary Hauenstein, Countrymark Co-Op. W&LE takes great pride i n 

knowing that the q u a l i t y ot service and reasonable rates i t o f f e r s 

can and do allow shippers to stay i n business, to stay i n markets 

that would otiierwise be l o s t , and to expand i n markets that might 

otiierwise prove unprofitable. 

I f the Board i s persuaded ti i a t W&LE's future i s 

endangered as a re s u l t of the Transaction, then i t must also 

recognize the imm.ediate need to protect the v a j t array of W&LE 

shippers t i i a t face the loss of a l l competitive service. The "2-to-

1" issue presented liere i s simple and stra.-ghtforward, and i t 

presents perhaps the most c r i t i c a l threat to intramodal competition 

raised anywhere i n t h i s Transaction. I f the Board w i l l take the 

appropriate steps to ensure W&LE's continued v i a b i l i t y , then i t 

need not venture i n t o tiie minefield of los t competition or 

essential services (a subject presented immediateiv' below), and i t 

need not force W&LE's shippers to face d i s t u r b i n g t r a n s p o r t a t i o n 

uncertainties as W&LE unravels. 

W&LE serves only four coriipanies that would not 
tace the prospect of becoming " 2 - t o - l " sliippers - - USX, LTV 
Steel, .A,ristt:ch and Koppers. Even of these, however, both USX 
and Aristech have expressed concerns about tiie p o t e n t i a l loss of 
W&LE services. 
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F i n a l l y beside the s i g n i f i c a n t competitive harm i n the 

current W&LE-served region, W&LE points out the continued relevancy 

ot the DOJ A n t i t r u s t Division analysis completed i n the mid 1980s 

because of the concerns about competitive harms when NS attempted 

to acquire Conrail more than a decade ago. NS has c l e a r l y been 

focused, i f not obsessed, with Conrail f o r years and a W&LE 

insolvency and inclusion make the e n t i r e Pittsburgh to Ciiicago 

corridor a regional competitive problem once again. McClellan RVS 

at 334. 

D. AN UNCONDITIONED CONRAIL ACOUISITION THREATENS THE 
ESSENTIAL RAIL SERVICE PROVIDED BY W&LE TO ITS 
CUSTOMERS 

As W&LE lias made abundantly clear throughout, i f the 

Application i s granted witiiout appropriate protective conditions, 

W&LE w i l l be faced with economic collapse and w i l l be forced to 

seek to be included i n the Transaction. Wiien W&LE must u l t i m a t e l y 

seek inclusion to avoid f i n a n c i a l collapse, i t has not establisiied, 

and cannot now present, a "blueprint" as to just how i t s lines are 

l i k e l y to be treated by the Applicants. However, by the 

Applicants' own testimony, inclusion would result i n the 

elimination ot some essential services the precise scope of such 

elimination depending upon the decisions of people l i k e NS' James 

McClellan. '" 

" W&LE cannot now predict with c e r t a i n t y which of 
i t s current customers w i l l lose essential services as a 
consequence of the Transaction. However, the Applicants' 
testimony makes i t clear that severe changes i n marketing and 
service would occur i n the event that they were to accede to 
W&LE's l i n e s . McClellan RVS 344-6. 
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Board and ICC precedent provides for a comprehensive 

analysis i n assessing whether or not a r a i l r o a d consolidation 

threatens essential services. To p r e v a i l , a c a r r i e r seeking 

protective conditions to preserve essential services i s expected to 

demonstrate that the loss or reduction of rai.1 service r e s u l t i n g 

trom a r a i l r o a d consolidation w i l l -- (1) v i s i t s i g n i f i c a n t 

economic losses upon siiippers due to increased t r a n s p o r t a t i o n 

costs; (2) saddle local economies with added hardship and 

unemployment; (3) threaten special harm to p a r t i c u l a r industries 

more r e l i a n t on r a i l service; or (4) prove otherwise contrary to 

shipper and public i n t e r e s t . See, Lamoille Valley, supra. 711 F.2d 

at 309-313.'" 

Since Lamoille 'Valley, the Board has f u r t h e r c l a r i f i e d 

the circumstances under which i t w i l l act to protect essential 

services. S p e c i f i c a l l y , i n UP-SP the Board was c l e a r l y motivated 

to protect the interests of the Texas Mexican Railway ("Tex-Mex") 

and i t s shippers, because that r a i l r o a d had demonstrated i t would 

incur losses so steep that they tiireatened i t s very existence. UP

SP at 148. In that case, the Board viewed the consequences of the 

UP and SP consolidation h o l i s t i c a l l y , and recognized that the loss 

of the Tex-Mex would be devastating to shippers based on that 

r a i l r o a d . The Board properly employed a public i n t e r e s t analysis 

confirming that tiireats to many shippers (30 shippers i n the case 

Under tiie analysis prescribed by Lamoille Valley, 
the Board i s directed always to determine t i r s t whether the 
transaction i n question would r e s u l t i n "inadequate" 
transportation a l t e r n a t i v e s , and then to assess whether the 
protective conditions requested are i n tiie public i n t e r e s t . I d ^ 
at 313. 
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of Tex-Mex) IS a s u f f i c i e n t basis for imposing p r o t e c t i v e r e l i e f . 

Moreover, i n ttie case of Tex-Mex, the Board deemed i t unnecessary 

to engage i n an extensive analysis of the degree of harm each Tex

Mex shipper would suffer , but acted instead on the basis that tne 

transaction held the p o t e n t i a l to "endanger" what the Board 

accepted as Tex-Mex's essential services. See. Id . 149-50. 

W&LE currently furnisiies essential services to i t s 

shippers -- indeed, through t h e i r rebuttal testimony, the 

Applicants admit that W&LE does play such a role f o r at least sotne 

of ttie siiippers i t serves. In connection with t h i s topic, tire 

Applicants a.l lege (without a shred of '..upporting evidence) that 

W&LE's essential services would be preserved no matter the outcome 

of the Transaction. According to NS witness McClellan: 

Because W&LE serves very few f a c i l i t i e s on an 
excl'jsive basis, the W&LE i s not generally an 
essential f a c i l i t y . I f the W&LE f a i l s , i t i s my 
judgment that v i r t u a l l y a l l of the essential services 
would be protected by other c a r r i e r s . 
McClellan RVS 345-6 (emphasis added) .• ' 

In so s t a t i n g , Mr. McClellan a c t u a l l y admits that W&LE does provide 

essential services. He only says ttiat these essential services 

w i l l be "protected by ottier c a r r i e r s . " For those "few f a c i l i t i e s " 

O r d inarily, s e l f - s e r v i n g "assurances" given by a 
party to a r a i l consolidation proceeding warrant l i m i t e d 
credence. See, Lamoille Valley at page 318 (quoting Norfolk & 
Western - Control - Det r o i t , Toledo & Ironton, 360 I.C.C. at 
512). However, i t i s i n t e r e s t i n g ana i r o n i c that Mr. McClellan, 
instead of o f f e r i n g assurances tfia t NS would ameliorate service 
concerns, iias offered his draconian view of proper market and 
service r e a l i t i e s f or W&LE shippers. (McClellan RVS at 344-6.) 
(Consider also Mr. McClellan's other observations on t i i i s subject 
presented l a t e r i n t h i s section.) 
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t h a t W&LE serves on an e x c l u s i v e basis, • ' the A p p l i c a n t s i m p l i c i t l y 

acknowledge t h a t W&LE's se r v i c e s are e s s e n t i a l . F i n a l l y , one 

cannot t e l l t o what ex t e n t the A p p l i c a n t s would preserve e s s e n t i a l 

s e r v i c e s i n the event t h a t W&LE should cease t o e x i s t , since Mr. 

McClellan suggests only t h a t " v i r t u a l l y " every c u r r e n t W&LE 

customer w i l l have i t s e s s e n t i a l s e r v i c e s p r o t e c t e d . By Mr. 

McClellan's own c o n j e c t u r e , he allows t h a t some undefined numJoer of 

shippers w i l l s u f f e r the l o s s of e s s e n t i a l s e r v i c e s . 

One very c l e a r example of an e s s e n t i a l s e r v i c e t h a t W&LE 

provides i t s customers i s the r a i l t r a n s p o r t of stone and 

aggregate. W&LE serves numerous o n - l i n e stone q u a r r i e s l o c a t e d i n 

northwestern and n o r t h c e n t r a l Ohio. Of p a r t i c u l a r note are two 

stone shippers p a r t i c i p a t i n g independently i n t h i s proceeding --

National Lime and Stone Company ("National") ar.d Wyandot Dolomite, 

Inc. ("Wyandot"). National and Wyandot have both a s s e r t e d t o the 

Board t i i a t c o s t - e f f e c t i v e r a i l t r a n s p o r t a t i o n i s i m p e r a t i v e t o 

t l i e i r r e s p e c t i v e economic w e l l - b e i n g . See, e.g., NLS-2, V e r i f i e d 

Statement of Ronald W, Kruse, at 2-3 and Wyandot - 3, V e r i f i e d 

Statement of Timothy A. Wolfe, at 2-3 ( h e r e a f t e r "Wolfe VS"). Both 

have demonstrated t h a t r a i l t r a n s p o r t i s e s s e n t i a l (and t h a t t r u c k 

t r a n s p o r t i s not p r a c t i c a b l e ) f o r l a r g e volume shipments 

t r a n s p o r t e d over distances exceeding about ''O m i l e s . F i n a l l y , both 

shippers (and p a r t i c u l a r l y Wyandot) have confirmed t h a t W&LE 

uniquely serves d i s t r i b u t i o n f a c i l i t i e s i n e a s t e r n Ohio where 

Na t i o n a l and Wyandot aggregate i s most marketable. I d . 

In r e a l i t y , the "few" f a c i l i t i e s t h a t W&LE serves 
e x c l u s i v e l y t o t a l w e l l over 100 customers. 
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National and Wyandot (and, by :.nalogy, a l l other 

aggregate shippers served by W&LE) f u l l y depend upon the unique, 

s i n g l e - c a r r i e r services provided by W&LE. (Already, the majority 

of Wyandot's r a i l needs are provided by W&LE. See, Wolfe VS at 3.) 

Without a f u l l r e p l i c a t i o n of the low cost, s i n g l e - c a r r i e r 

routings National and Wyandot and other aggregate shippers enjoy 

today via W&LE, they may very easily be forced out of business. 

Although i t i s improbable that aggregate shippers l i k e 

National and Wyandot might i n some instances d i v e r t enough t r a f f i c 

to trucks to "get by" as truncated operations, even so such shipper 

adjustments could not be more contrary to the public interest.--

As a di r e c t harm to the public int e r e s t , many more heavy t^-ucks 

would be added to Ohio's roads to replace l o s t r a i l service. These 

trucks would only serve to increase the delivered cost of stcne, 

would eliminate jobs at the stone quarries, f u r t h e r congest Ohio's 

highways, spew larger volumes of p o l l u t i o n i n t o Ohio's a i r , and, 

most i r o n i c a l l y , destroy the very roads t h i s cargo i s oftentimes 

used to repair. In t h i s case, tlie Board i s challenged to consider 

more than the i n t e r e s t s of W&LE and i t s aggregate shippers. I t 

must also be prepared to address the very important concerns of the 

many Ohio communities that w i l l pay an i n d i r e c t p r i c e f o r th*- loss 

of W&LE's essential services. 

Another example of W&LE's essential services involve the 

NEOMODAL terminal i n northeastern Ohio. Indeed, there cannot be a 

"... i f a stiipper cannot earn a f a i r return, or 
can do so only by sharply c u r t a i l i n g operations, the Commission 
probably ought to inquire further into the d e s i r a b i l i t y of 
protective conditions." Lamoille Valley at 312. 
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c l e a r e r case of a r a i l r o a d customer's e x i s t e n c e being so c l o s e l y 

l i n k e d t o the s u r v i v a l of ttie r a i l c a r r i e r t t i a t serves i t 

e x c l u s i v e l y . Without the connecting s e r v i c e s t h a t the W&LE 

provides today, NEOMODAL (an intermodal f a c i l i t y whose existence, 

by d e f i n i t i o n , depends upon the very a v a i l a b i l i t y of d i r e c t 

r a i l r o a d access) would be forced out of business. The 

Transaction's t h r e a t t o NEOMODAL's exis t e n c e meets f u l l y the 

standard embraced by the Board - - and p r e v i o u s l y upheld by the 

United States Court of Appeals, D i s t r i c t of Columbia C i r c u i t -- i n 

Lamoille V a l l e y . Closure of NEOMODAL would r e s u l t i n j o b losses 

a.iQ p o t e n t i a l l y a l s o the closure or r e l o c a t i o n of r e l a t e d 

i n d u s t r i e s l o c a t e d near the intermodal f a c i l i t y , a l l of whicti 

defeats the very economic o b j e c t i v e s NEOMODAL was designed t o 

accomplisli. The impact of the loss of r a i l s e r v i c e t o NEOMODAL 

would have an e.xtensive and d e s t r u c t i v e impact upon the l o c a l 

economy -- e x a c t l y 'he type of consequence t h a t the D.C. C i r c u i t 

had e a r l i e r adm.onished ttie ICC t o avoid.-' U l t i m a t e l y , NEOMODAL's 

f a i l u r e would be c o n t r a r y t o the very p u b l i c i n t e r e s t o b j e c t i v e s 

wtiich brought f e d e r a l ISTEA funds t o ta.'̂ e t i u c k s o f f the roads and 

f r e i g h t onto r a i l . The Board should consider the p u b l i c i n t e r e s t 

and p u b l i c p o l i c y wfen assessing W&LE's e s s e n t i a l services.'-'' 

"... [ A ] I t e r n a t e s e r v i c e may be inadequate i f a 
major shipper v/hose f a c i l i t y i s important t o the l o c a l economy 
cannot s w i t c t i [ t o t r u c k s ] , even i f most s i i i p p e r s can use the 
a l t e r n a t e s e r v i c e . Again, we urge the Commission, i n cases of 
doubt, t o proceed beyond the t h r e s h o l d ' e s s e n t i a l s e r v i c e s ' stage 
of i t s i n q u i r y . " L a m o i l l e V a l l e y at 312. 

••' The Board must consider W&LE's p r o t e c t i v e 
c o n d i t i o n s , designed t o preserve e s s e n t i a l s e r v i c e s t o determine 
f i r s t i f a s t i i p p e r ' s need of a r a i l c a r r i e r i s " e s s e n t i a l , " and 
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The Applicants would have the Board accept that NEOMODAL 

is i t s e l f not an "essential" service, and that t r a i l e r s and 

containers delivered to t h i s f a c i l i t y could (and, i n t h e i r view, 

should) be drayed instead to points such as Cleveland and Chicago. 

See, CSX/NS-19, Rebuttal Statement of Peter Rutski, 397-400. The 

Board should consider i n t h i s case the stance of the City of 

Cleveland and i t s environs to assess whether or not NEOMODAL's 

luture existence i s necessary and t r u l y i n the public's best 

i n t e r e s t . Cleveland continues strenuously to object to the 

concentration of r a i l a c t i v i t y that the Transaction w i l l v i s i t upon 

the c i t y . Bringing more intermodal t r a f f i c i n t o Cleveland w i i l 

only add to t r a f f i c congestion, stress on highway i n f r a s t r u c t u r e , 

a i l q u a l i t y degradation, and other environmental harms that 

Cleveland (and the State of Ohio i n general) i s t r y i n g earnestly to 

avoid.' Whether or not the Applicants believe NEOMODAL i s 

essential, the City of Cleveland and the communities nearest to 

NEOMODAL w i l l t e l l the Board otherwise. 

Whatever shape a W&LE inclusion would take -- and W&LE 

again seeks to make clear that i t i s seeking r e l i e f to protect 

then must ask "v;hether the protective conditions sought... are i n 
the public i n t e r e s t . " Id. at 313. 

In t h i s regard, the Board shcuid weigh the 
"Comments m Opposition and Request for Conditions of the City of 
Cleveland, Ohio" (hereinafter, "CLEV-4") at page 15, where 
Cleveland implores the Board to consider a l t e r n a t i v e s to 
increased r a i l and intermodal a c t i v i t y i n the municipal area. In 
CLEV-4, Christopher P. Warren warns that expanded intermodal 
a c t i v i t y w i t h i n Cleveland w i l l put serious s t r a i n on the c i t y ' s 
i n f r a s t r u c t u r e . See, V e r i f i e d Statement of Christopher P. Warren 
at pp. 3-4 (CLEV-4). NEOMODAL i s ju s t the r i g h t r e l i e f valve f o r 
Cleveland's concerns. 
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against the necessity of seeking inclusion - i t i s clear that the 

Applicants advocate a series ot "a u s t e r i t y measures" that would 

result i n the e l i m i n a t i o n of some u n i d e n t i f i e d l i n e s and presumably 

also the e l i m i n a t i o n of service to various shippers. S p e c i f i c a l l y , 

the Applicants c a v a l i e r l y assert that W&LE snould forsake i t s 

"lesser" siiippers ( t o r which W&LE service i s no less essential) i n 

favor of the larger volume customers ti i a t form the backbone of 

W&LE's business: 

[f]rom my own experience i n r a i l r o a d r e s t r u c t u r i n g , 
the r i g h t answer tor the W&LE i s to downsize i t s system, 
prot e c t i n g , and promoting those markets where i t has a 
s i g n i f i c a n t presence ...while shedding the r e l a t i v e l y 
hopeless parts of i t s system. McClellan RVS at 345. 

Assuming one accepts the Applicants' own admission that 

at least some shippers depend upon W&LE service as essential 

service, then one must read Mr. McClellan's f u r t h e r observation 

that W&LE should withdraw trom "hopeless" routes" as a clear 

message e i t h e r W&LE w i l l be forced to terminate service to some 

(hopeless?) shippers in an e f f o r t to stay afloat post-Transact ion, 

As far as "hopeless" routes go, W&LE i s aware that NS 
has contemplated routing t r a f f i c over W&LE's Orrville-Bellevue 
l i n e as a Cleveland by-pass. Such a routing would address two 
Transaction-related impacts -- one private [W&LE's f i n a n c i a l 
condition] and one public [Cleveland congestion]. As to the 
t r s t , NS' use of W&LE's trackage would be be n e f i c i a l f i n a n c i a l l y 
to W&LE i n terms ot trackage r i g h t s fees. But there i s also a 
very compelling public i n t e r e s t j u s t i f i c a t i o n . By using t h i s 
l i n e , NS can s i g n i f i c a n t l y reduce Cleveland r a i l congestion by 
means of a l i n e that traverses south of the City. Moreover, t h i s 
l i n e can serve as an operational "safety valve" i n the event of a 
class I derailment or other service d i s r u p t i o n . Despite t h e i r 
c r i t i c i s m s i n the record here, NS o f f i c i a l s have seriously 
studied using t h i s l i n e . Wait RVS 49; Friedman RVS at 139. 
Inclusion could very e a s i l y result i n ttie e l i m i n a t i o n of t h i s 
p o t e n t i a l l y c r i t i c a l by-pass route and would therefore only 
f u r t i i e r f r u s t r a t e the public i n t e r e s t . 
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or the A p p l i c a n t s w i l l do i t themselves f o l l o w i n g i n c l u s i o n . - ' 

While c e r t a i n l a r g e r shippers may be more secure under the 

Ap p l i c a n t s ' a n a l y s i s , v i r t u a l l y every stiipper served e x c l u s i v e l y by 

W&LE faces the prospect of being l o c a t e d on the "hopeless" l i n e 

segment t o be discarded - - and i t i s e x a c t l y t h a t as yet unknown 

s h i p p e r ( s ) who w i l l face the loss of e s s e n t i a l s e r v i c e . 

E. THE BOARD'S POWER TO APPROVE INCLUDES THE 

POWER TQ CONDITION TO PREVENT COMPETITIVE HARMS 

49 U.S.C. § 11323 r e q u i r e s the Board t o approve any 

t r a n s a c t i o n i n v o l v i n g the a c q u i s i t i o n of c o n t r o l oy two c a r r i e r s of 

another c a r r i e r whether through stock c o n t r o l , management, or the 

a c q u i s i t i o n and o p e r a t i o n of c a r r i e r f a c i l i t i e s . The a p p l i c a b l e 

s t a t u t o r y standard r e q u i r e s the STB t o consider c e r t a i n f a c t o r s i n 

determi n i n g whether t o approve any t r a n s a c t i o n i n v o l v i n g the 

a c q u i s i t i o n ot c o n t r o l between two or more cl a s s I c a r r i e r s , and 

W&LE requests the Board t o focus on the f o l l o w i n g two: 

This i s not the f i r s t time t h a t a c l a s s I c a r r i e r 
has attempted t o i n s t r u c t a smaller company as t o how i t should 
run i t s r a i l r o a d . Union P a c i f i c had attempted i n an e a r l i e r 
r a i l r o a d c o n s o l i d a t i o n t o recommend c o s t - c u t t i n g t o a smal l e r 
r a i l r o a d seeking p r o t e c t i v e r e l i e f -- CC&P. The ICC q u i c k l y 
dismissed UP's s e l f - s e r v i n g and p a t r o n i z i n g "advice" and 
remarked: 

We r e a l i z e t h a t the economics of a small c a r r i e r l i k e 
CC&P are not e n t i r e l y the same as those of a l a r g e 
c a r r i e r l i k e UP, and we t h e r e f o r e g i v e l i t t l e credence 
t o UP's c o s t - c u t t i n g advice t o CC&P. 

Union P a c i f i c Corporation, et a l . -- C o n t r o l -- Chicago 
and North Western T r a n s p o r t a t i o n Company, 19 9 5 WL 
141757 (I.C.C.) *84 (served March 7, 1995) ( h e r e a f t e r , 
"UP-CNW"). 

NS's u n s o l i c i t e d "suggestions" i n response t o W&LE are 
j u s t as s e l f - s e r v i n g as UP's were i n "UP-CNW"- - a l t h o u g h they may 
a c t u a l l y be more e n l i g h t e n i n g . 
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* the e f f e c t of the proposed transaction on the adequacy of 

transportation to the public; and 

* whether the proposed transaction would have an adverse 

e f f e c t on competition among r a i l c a r r i e r s i n the affected region. 

See. 49 U.S.C. § 11324(b). 

In reviewing a ransaction submitted f o r i t s 

consideration, the STB, l i k e the ICC before i t , can approve or deny 

i t or can approve i t with conditions that ameliorate or address 

s p e c i f i c concerns. In deciding whether to impose conditions, the 

Board examines the alleged anticompetitive consequences ot the 

transaction as well as harm to the public i n t e r e s t . As the ICC 

stated: 

The basic consideration for determining whether a need 
for a public i n t e r e s t condition exists i s whether the 
transaction w i l l have anticompetitive consequences (or 
threaten other possible harm to the public i n t e r e s t ) . I f 
a transaction does not pose any problems of possible harm 
to the public i n t e r e s t , then no public i n t e r e s t 
conditions should be imposed. I f a transaction threatens 
harm to the public i n t e r e s t , then public i n t e r e s t 
conditions should be imposed i f they are operationally 
feasible, ameliorate or eliminate the harm threatened by 
the transaction, ana they are of greater benefit to the 
public than they are detrimental to the transaction. 
Union Pacific -- Control -- Missouri Pacific- Western 
Pacific. 366 I.C.C. 462, 563-564 (Sept. 24, 1982) 
(liereafter, "UP/MP/WP") . 

More recently, the STB stated: 

We w i l l adhere to the c r i t e r i a f o r imposing conditions 
set out i n UP/MP/WP ... Conditions w i l l not be imposed 
unless the merger produces e f f e c t s harmful to the public 
i n t e r e s t (sucli as a s i g n i f i c a n t loss of competition) t i i a t 
a condition w i l l ameliorate or eliminate. 
Union Pacific-Southern Pacific at 144. 
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F. THE ICCTA AND THE PUBLIC INTEREST REOJIRE THE 
BOARD TO PRESERVE AND PROTECT REGIONAL RAILROADS 
AS A SOLUTION TO MERGER RELATED CONGESTION 

Recent r a i l r o a d mergers and consolidations have created a 

new roi e f or regiona. and short l i n e r a i l r o a d s , as an operational 

"safety valve" to the congestion and ope. ating problems that are 

now besetting r h e i r class I r a i l r o a d counterparts. The new wave of 

class 1 r a i l r o a d "mega mergers" have created new operating problems 

never before experienced i n the American r a i l r o a d industry. 

Railroad consolidations combined with changes i n t r a f f i c flows, an 

apparent reversal i n the h i s t o r i c declines i n r a i l r o a d t r a f f i c , and 

an overly aggressive abandonment policy have created congestion 

problems of monumental proportions. In fac t , W&LE's Chairman Larry 

Parsons, a veteran of "ihe western r a i l r o a d industry, believes that 

the UP-SP congestion problems pale by comparison co what could 

happen i n the East. Parsons VS at 37. Unlike i n the UP-SP case 

where the Board did not anticipate and possibly had no reason to 

anticipate tlie problems that did arise, the Board is i n a p o s i t i o n 

to take strong action here to prevent the sort ot t r a f f i c 

"ineltdowns" that have occurred out West . 

W&LE urges the Board to recognize as a matter of po l i c y 

that stiort l i n e and regional railroads have a major r o l e to play to 

relieve p o t e n t i a l congestion. For example, W&LE has moved CSX 

t r a f f i c between Benwood and Willard, OH, to improve t r a n s i t times 

tor CSX shippers. At one time t h i s service f o r a foreign c a r r i e r 

constituted as mucti as 5% of W&LE's t r a f f i c base. Stern VS 3-4. 

NS has also used W&LE as a haulage c a r r i e r . W&LE has the physical 

plant and the wlierewithal to be a s i g n i f i c a n t player i n resolving 
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congestion. I t s route structure also allows c a r r i e r s such as NS to 

bypass congested f a c i l i t i e s i n both Cleveland and Pittsburgh. 

Parsons VS at 36; Wait VS at 76, "78. While NS witness Friedman 

suggests that W&LE's lin e s are not up to NS' standards for through 

t r a f f i c , NS' periodic proposals'^" to use W&LE's mainline as an NS 

" s p i l l over" route undercuts his testimony. NS' investment of 

cap i t a l t o upgrade t h i s route would be r e l a t i v e l y inexpensive when 

compared to the massive c a p i t a l needed to upgrade Conrail l i n e s . 

G. W&LE'S CONDITIONS ARE REASONABLE. PRACTICABLE REMEDIES 
AMELIORATING THE TRANSACTION'S ADVERSE IMPACTS ON W&LE 

W&LE has requested f i v e general categories of r e l i e f as 

f o l lows : 

(1) Haulage r i g h t s , with underlying trackage r i g h t s 

protecting Ciiicago t r a f f i c flows; 

(2) Haulage r i g h t s , with underlying trackage r i g h t s 

protecting e x i s t i n g t r a f t i c flows and offered i n settlement; 

(3) Haulage r i g h t s , with underlying trackage r i g h t s , 

protecting e x i s t i n g t r a f f i c flows but not offered i n settlement; 

(4) Market access addressing s p e c i f i c issues; and 

(5) Contractual issues. 

In determining wiiettier to grant r e l i e f sought by a party 

as a condition of a r a i l merger or consolidation, the Board 

considers whether (1) the condition addresses the e f f e c t s of the 

In i t s most recent and now withdrawn settlement 
proposal, lis had proposed trackage r i g h t s over W&LE's mainline as 
an NS secondary route. 

'' Specific conditions are set f o r t h at pages 33-4 of 
Parsons' VS. 
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Transaction; (2) the condition i s narrowly t a i l o r e d to remedy those 

e':focts; (3) the Transaction produces e f f e c t s harmful to the public 

•nterest which the condition w i l l ameliorate or eliminate; and (4) 

the c o n d i t i o n i s operationally feasible and produces net public 

b e n e f i t s . UP SP at 144-5. As the Ohio Attorney General, Ohio Rail 

Development Commission, and the Public U t i l i t i e s Commission of Ohio 

have a l l shown", the Transaction w i l l have d i r e consequences i n 

the form of -- (1) competitive harm to W&LE's shippers and 

communities and (2) loss of essential r a i l service." W&LE's 

conditions are c a r e f u l l y t a i l o r e d to ameliorate s p e c i f i c harm, both 

by preserving competition and essential r a i l service and by making 

W&LE f i n a n c i a l l y whole for the l i f e threatening revenue losses that 

i t would otherwise experience. Moreover, as W&LE's President and 

Chief Operating Office r , Steven Wait, has c a r e f u l l y shown, each of 

these conditions i s operationally feasible and reasonable and 

produces public benefits that outweigh any adverse e f f e c t s to the 

Transaction. Wait VS at 73-89; Wait RVS :0-60. 

Applicants have rejected out of hand every condition 

proposed by W&LE. Applicants would have the Board believe that 

should W&LE obtain ttie requested r i g h t s , i t would lack the 

operational and f i n a n c i a l a b i l i - t y to provide service over these 

l i n e s . For example. Applicants suggest that should W&LE gain 

Ciiicago access by trackage r i g h t s , i t would be f i n a n c i a l l y 

" OAG-4, at 10-1, 47-8. 

'̂ Consider also the statements of the Transportation 
Committee of the Pennsylvania Senate, f i l e d with the Board on 
October 15, 1997, at pages 25-26. 
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overextended, i t would lack the a b i l i t y to supervise t r a i n crews, 

that safe operations would be compromised, and that i t s crews lack 

f a m i l i a r i t y with the trackage to be traversed. CSX/NS-177 Rebuttal 

V e r i f i e d Statement of John Friedmann at ]'/-31 ("Friedmann RVS"); 

CSX/NS-177 Rebuttal V e r i f i e d Statement of John Orrison at 530-33 

("Orrison RVS"). The facts are otherwise. 

W&LE's lenders have spoken f o r c e f u l l y about the need to 

grant the requested r e l i e f . They express no concern that an 

extension of W&LE's operations would lead the c a r r i e r to become 

overextended, f i n a n c i a l l y or otherwise. Zagar VS at 2; DeSalvio VS 

at 2. W&LE has no plans to i n i t i a t e a major new service unless i t 

sees a p o t e n t i a l f i n a n c i a l j u s t i f i c a t i o n and would i n i t i a l l y use 

liaulage r i g h t s whil? developing t h i s market. Also, as Mr, Wait has 

explained, the Applicants' concerns about W&LE's operating 

competence and t r a f f i c congestion lack foundation. Wait RVS at 47-

59. Regarding s p e c i f i c conditions, W&LE states as follows: 

Chicago access. W&LE has requested haulage r i g h t s with 

underlying overhead trackage r i g h t s to Chicago to preserve e x i s t i n g 

t r a f f i c flows for NEOMODAL and various other shippers including 

GenCorp.; HVC, Inc.; Step 2 Company; Owens Corning Fiberglass; 

Aristech; and Republic Engineered Steels. (This i s also a 

condition wholly supported by the Ohio Steel Commission.). • 

Numerous commenters including W&LE have predicted that an 

uncop.dit ioned approval of the Transacv.ion w i l l r e s u lt i n serious 

congestion and operating problems that surpass those experienced 

As t h e i r reply v e r i f i e d statements, submitted 
separately, demonstrate. 
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out West. Parsons VS at 37. By granting W&LE overtiead Chicago 

r i g h t s , i t w i l l be able to bypass CSX's congested W i l l a r d Yard and 

NS' Bellevue Yard and operate to Chicago, thereby reducing t r a i n 

delays" f o r both W&LE and CSX. Moreover, the Chicago r i g h t s w i l l 

give W&LE a valuable opportunity to bid for new t r a f f i c , i n some 

cases t r a f t i c that moves by highway today instead of r a i l . As W&LE 

tias stiown ttirough the testimony of witnesses Thompson, Mokodean, 

and Pinkerton, i t badly needs those revenues to o f f s e t income l o s t 

due to t r a f f i c diversions. Thompson VS 93-7, 9; Mokodean VS at 

154; Pinkerton VS at 112-120, 122, and 130. F i n a l l y , witness Wait 

has explained at great length the operational f e a s i b i l i t y and 

reasonableness of W&LE's proposal. Wait RVS at 50-1. On balance, 

any impact on CSX's operations should be minimal compared to ttie 

tremendous shipper and public benefits that w i l l r e s u l t . Aside 

fiom tiie usual shipper benefits sucii as improved t r a n s i t times and 

access to more markets, the Chicago r i g h t s o f t e r one unusual public 

benefit. Various witness have t e s t i f i e d as to the need for good 

r a i l service to the Neomodal f a c i l i f / including Ciiicago r a i l 

access. I f Neomodal losses that service, i t stands to go out of 

business. Neomodal's loss not only means the loss of a company and 

jobs. I t means the loss of an innovative "public p r i v a t e 

partnerstiip and federal and state funds. See, SDB-4, Response of 

the Stark Development Board; WLE, V e r i f i e d Statement of Douglas 

S i b i l a , Peoples Services, Inc., and Parsons VS at 36. 

According to W&LE witness Wait, sliipment delays 
have run as many as 8 to 10 days. Wait VS at 73. Neomodal has 
suffered delays moving i t s c r a f f i c through W i l l a r d Yard. Wait VS 
at 68 . 
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Market access formerly offered i n settlement. The second 

category of r e l i e f W&LE proposes are a series of haulage/trackage 

and access r i g h t s which Applicants have offered W&LE i n settlement 

i n the past (and have now withdrawn). The fact that Applicants 

tiave previously offered these r i g h t s to W&LE i n settlement 

discussions suggests that the alleged operating problems are eit h e r 

grossly overstated or nonexistent. Once again, the conditions 

sought address several overriding e f f e c t s of the Transaction upon 

bot.i W&LE and i t s shippers. These r i g h t s address these impacts by 

preserving e x i s t i n g t r a f f i c movements, some of whicii W&LE has 

worked hard to develop. Stern VS at 8-9; Thompson VS at 99. A 

grant of these r i g h t s w i l l have v i r t u a l l y no adverse impact on 

Applicants as wit, ss Wait has c a r e f u l l y explained. Wait VS at 75, 

78 - 80 ; Wait RVS at 52. 

These r i g h t s o f f e r major public and p r i v a t e benefits. 

Aside from obvious benefits to W&LE, several unique public i n t e r e s t 

benefits would also occur. S i g n i f i c a n t l y , Ohio stone producers 

w i l l be able to continue using r a i l to move t h e i r t r a f f i c f o r short 

distances. As witness Stern has t e s t i t i e d , stone shippers can move 

t h e i r product more cheaply by r a i l than by truck thereby reducing 

the cost of highway and bu i l d i n g construction. Routing t h i s 

product by r a i l w i l l avoid tiie unnecessary highway wear and 

congestion, energy consumption, and environmental p o l l u t i o n that 

truck transportation w i l l cause. Stern 3, 4, and 6-7. F i n a l l y , 

other shippers w i l l r e t a i n competitive options i n terms of sources 

of supply and markets f o r t h e i r products. 
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New market access opposed by A p p l i c a n t s . A t h i r d 

category of r i g h t s i n v o l v e s s i t u a t i o n s where W&LE w i l l b r i n g 

c o m p e t i t i v e r a i l s e r v i c e t o shippers."* As are a l l of W&LE's 

c o n d i t i o n s , i t s requests here are narrowly tocused and produce 

p u b l i c b e n e f i t s . The Brooklyn J c t . r i g h t s w i l l permit W&LE t o 

serve two c a p t i v e shippers at Natrium, WV, such as PPG and Bayer. 

The revenues t h a t W&LE w i l l be able t o b i d f o r w i l l help o f f s e t the 

serious revenue losses elsewhere. Tliompson RVS at 75. The N i l e s 

and A l l e n p o r t r i g h t s w i i l onable W&LE t o b e t t e r serve two customers 

tha t W&LE has worked hard t o develop and w i l l enable W&LE t o 

continue competiti\'-e s e r v i c e t o r Wheeling P i t t s b u r g h S t e e l . Stern 

VS at 8-9; Thompson VS at 98-9; Thompson RVS at 30. None of these 

r i g h t s would present s i g n i t i c a n t o p e r a t i n g problems as Mr. Wait has 

explained, and the p u b l i c b e n e f i t s are obvious and outweigh any 

pos s i b l e n e g a t i v e impacts. Wait VS at 74-5, 78-80, 83-4; Wait RVS 

at 51-3. 

Once again, these requests address s p e c i f i c adverse 

impacts i n the fonn of serio u s revenue l o s s and the loss ot 

comp e t i t i o n t o r adversely a f f e c t e d shippers [Reserve I r o n , a 

p o t e n t i a l " 2 - t o - l " customer and Weirton S t e e l , a major s t e e l 

company]. Thompson RVS a t 99-100. The r i g h t s are o p e r a t i o n a l l y 

f e a s i b l e and d e s i r a b l e . Ttie p u b l i c b e n e f i t s i n terms of 

comp e t i t i o n outweigh any adverse T r a n s a c t i o n impacts. F i n a l l y , the 

sale ot ttie Randall Secondary t o W&LE w i l l not only a s s i s t xt w i t h 

" Among these requests are the f o l l o w i n g : (1) 
haulage/local trackage r i g h t s over CSX from Benwood, t o Brooklyn 
J c t . , WV., (2) trackage r i g h t s over CSX t o N i l e s , OH, and (3) 
market access t o Wtieeling P i t t s b u r g h ' s m i l l a t A l l e n p o r t , PA. 
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new .-evenues but nrovide shippers with the more responsive types of 

service and narketlng W&LE i s able to o f f e r . I t would also 

preserve a p o t e n t i a l Cleveland commuter corridor which W&LE would 

be w i l l i n g to o f f e r to the public. 

Contractual issues. W&LE's requested conditions include 

certain issues involving enforcement of performance standards under 

haulage/trackage r i g h t s contracts and a rev i s i o n of W&LE's 

obligations under j o i n t f a c i l i t y agreements. Regarding the former, 

W&LE wants the Board to put "teeth" i n agreements granting i t s 

haulage/trackage r i g h t s and market access requests. S p e c i f i c a l l y , 

W&LE wants reasonable provisions that do not unduly discriminate 

against W&LE on haulage and trackage r i g h t s . W&LE's request 

address c e r t a i n adverse Transaction impacts (delays and f i n a n c i a l 

impacts) that are only l i k e l y to get worse as r a i l l i n e s become 

more congested. By put t i n g enforcement provisions i n operating 

agreements, W&LE stands a better chance of moving i t s t r a i n s with 

reasonable r e l i a b i l i t y over Applieanis' ra i l r o a d s and s a t i s f y i n g 

shipper needs. Wait VS at 85-89. 

Reforming j o i n t f a c i l i t y contracts to ensure that thoso 

who get the major contract benetits pay a proportionately higher 

price f o r that j o i n t f a c i l i t y i s not only f a i r , but i t helps reduce 

W&LE's overhead. Again, the adverse e f f e c t on the Transaction are 

minimal while the benefit i s great. I n t e r e s t i n g l y , CSX 

acknowledges the reasonableness of W&LE's request." Logic and 

According to CSX operating witness Orrison, 
"[g]iv e n the heavier t r a f f i c on the CSX side, we consider i t f a i r 
to assume the track maintenance. The f a c i l i t y c u r r e n t l y i s 
miaintained by WLE on a proportional use basis. CSX would r e a d i l y 
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fairness require the Board to change the agreement so that W&LE 

merely pays Applicants f o r i t s proportional use of a j o i n t f a c i l i t y 

and no more. 

VI. CONCLUSION 

As i t has established with clear and convincing evidence 

in i t s e a r l i e r Responsive Application (WLE-4), the Transaction 

harms W&LE with c e r t a i n and i r r e v e r s i b l e revenue losses whicti w i l l 

r e s u l t i n the r a i l r o a d ' s demise before 2001. But the W&LE's 

economic collapse (should the Board permit that to happen) w i l l not 

take place i n a vacuum.. Instead, caught i n the vortex of W&LE's 

fi n a n c i a l downward s p i r a l , v i r t u a l l y each and every one of W&LE's 

customers and communities w i l l e i t h e r face the loss of essential 

services or w i l l -- at best -- lose access to both CSX and NS and 

become " 2 - t o - l " shippers with resultant s i g n i f i c a n t loss i n 

competition i n the region and devastating impact on t h e i r 

companies. In addition, i f the Board does notiiing to preserve the 

W&LE, the routing advantages i t would o f f e r as a bypass to 

congested municipal areas w i l l become a los t opportunity. 

W&LE recognized from the moment that the Applicants 

proposed the Transaction that i t s economic impact on the W&LE would 

be s u b s t a n t i a l . Exactly how much t h i s i s so was only l a t e r borne 

out i n tiie d e t a i l e d studies performed by Messrs. Thompson, Mokodean 

and Pinkerton. The W&LE was presented with two choices. Either i t 

acted immediately to seek inclusion i n the Transaction (as another 

agree to a change so that CSX would do the work and b i l l WLE i t s 
share rather than WLE doing the work and b i l l i n g CSX." Orrison 
RVS at 539-540. 

44 



r a i l r o a d , the New York, Susquehanna & Western, had indicated i t 

would do p r i o r to i t s settlement with the Applicants) or i t could 

request protective conditions s u f f i c i e n t for i t to survive and 

continue furnishing services essential to i t s shippers. W&LE chose 

the l a t t e r option, largely because i t recognized that inclusion 

would present to the Board and to a host of W&LE's shippers a new 

morass of service and competition issues. Simply put, W&LE's 

choice to f i l e a Responsive Application was a f a r less d i s r u p t i v e 

and f a r more certain approach to resolve the harms of the 

Transact ion. 

The only way f o r the W&LE to remain viable and to protect 

the array of essential services i t provides i s to secure new 

revenue opportunities not availaole on the current reaches of i t s 

system. Realizing that new revenue i s only available by expanding 

i t s market access, W&LE has c a r e f u l l y crafted a series of operating 

r i g h t s (both trackage r i g h t s and liaulage r i g h t s ) that are designed 

f u l l y to protect i t s future existence without imposing undue 

hardship on the Applicants. In i t s Responsive App l i c a t i o n and 

again i n t h i s b r i e f , W&LE has c l e a r l y shown that Chere w i l l be a 

s i g n i f i c a n t loss of competition, a loss of essential services, and 

public harm i f i t s r e l i e f request i s not granted. I t has also 

establislied that i t s requests are reasonable, and i t has proven 

that the conditions i t seeks are operationally f e a s i b l e . 

W&LE lias shown ttiat i t s Responsive App l i c a t i o n protects 

i t s future existence ( i t s e l f a clear public b e n e f i t ) . W&LE has 

also demonstrated that the r e l i e f i t seeks promotes operating 

e f f i c i e n c i e s through improved r a i l routings, expanded competition, 
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and p r e s e r v a t i o n of intermodal a c t i v i t y -- f a c t o r s t h a t underscore 

the " c o l l a t e r a l " p u b l i c i n t e r e s t b e n e f i t s f l o w i n g from W&LE's 

requests. 

Prompted by economic necessity, and f u l l y aware of i t s 

c r i t i c a l r o l e as a r e g i o n a l c a r r i e r i n Ohio, Pennsylvania, West 

V i r g i n i a and Maryland, W&LE hereby implores the Board t o consider 

the support i t has obtained from a v a r i e t y of corners, i n c l u d i n g 

i t s many shippers and the State of Ohio. The Board has r e c e n t l y 

found i t s e l f at the f o r e f r o n t i n r e s o l v i n g u n a n t i c i p a t e d r a i l 

s e r v i c e dilemmas t h a t have erupted since the consummation of the 

UP-SP and B u r l i n g t o n Northern - Santa Fe c o n s o l i d a t i o n s out west. 

The c o m p e t i t i v e and o p e r a t i o n a l challenges already presented the t o 

the Board i n t h i s T r a n s a c t i o n are complex enough. The pr o s p e c t i v e 

f a i l u r e of W&LE -- w i t h o u t the r e l i e f i t s requests -- promises t o 

take d i f f i c u l t r a i l s e r v i c e matters t o > t o t a l l y new dimension. 

For a l l of the f o r e g o i n g reasons, W&LE and i t s hundreds of 

concerned employees urge the Board t o grant W&LE's Responsive 

A p p l i c a t i o n i n f u l l . 

R e s p e c t f u l l y submitted. 

WILLIAM A. CALLISON 
Wheeling & Lake E r i e Railway 

Company 
100 East F i r s t S t r e e t 
Brewster, OH 44613 
(330) 767-3401 
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KEITH G. O'BRIEN 
JOHN D. HEFFNER 
ROBERT A. WIMBISH 
Rea, Cross & Auchincloss 
1920 N S t r e e t , NW 
Washington, DC 20036 
(202) 785-3700 

Counsel f o r Wheeling & Lake E r i e 
Railway 

DATED: FEBRUARY 23, 199 8 

47 



WBW AWP KXPAKPgry ffTUPPE^ QPRRATTOWfl I,QCATHD OM WfcLl SIMCB 1992 

1, Harrison Mining Captive-new Coal 
2 . step 2 Streetsboro, OH Captive-new Plastics step 2 

Kxpanfiion Cons'jmer Product! 
3. TrJ-Tenh Plastics Strewtsbory, OH Captlve-new Plastics 
4. Mondi*! Plaazics BtreetBDOfo, OH Captive-nev* Plastics 
5. Jva»e atewaru KooX, Pet C/ipr i VK! - new Grain 
6 , Suniiso Cooperative Clarksfield OH pacponeion Grain 

MOST oevi l i e , Oil 
1. Mogadore, OH Cxpanc ion i.atAx 
0. ACW Cer-vicos AJcron, OH Kxpansion PlBitt,;.C8 
9. Chemical A,ii«o«iat:«a Akron, Oh Evpanei on Patty Acid 
IC . Naw Btisy Cro. Aycaaore, OH Captive-new Purtil1Efei 
11- l.atnann fiesaiona Carrollton, Oii CaptJ ve new Plastics 
12 . MidvtiBt inductrial Sue. Canton, OH Captive-new T.'iqula Plaetici 
n. HVC, :nc. Medina, OH Csptive-new Chemicals 
14 . Terra Intemati-cnal Morwalk, OH Captive-new Fertil1zer 
15. M.A.Hannah Resin Haas11lon, OH captive new Plastics 
IC. Gtwrilitft Corp. MaEcillon, OH Captive new PlaaticB 
17. KindE Coinpany Barberton, OH New PlAStlca 
IB. Propies Services Drewster, OII Fjcpansion Plastics 
19. Navarre, CH New Intermodal 
20. Holmes LuirJser Hartville, OH Mew I umber 
21. Georgia pacific Akron, Off New Paper 
22. iRLand Contniiiiiti Streetsboro, OH HCW P4pcr 
23. jfaClor.al l.im»t fc Stone Canton, OF New Liin«et one-
2<L. X.it«()rat.ed Limestone Canton, OH New Limestone 
2b . O&bome Inc. MadJn<>, OH Limestona 
26. forfcage LimeBtont Kent, OH New Limestone 
2''. Sacional Limc fc StonA Cadis, OH Nev Limestont 
26. oer Medina, OH Expanaior Minerals 
99. Ceorgia P«ci£io Mogadore. OH Bxpansion Lumber 
30. U.B.Ceramic Tile B. Sparta, OH Kxpansion Mlnera1s 
31 . Medina Supply Medina, CH Exranaion Limestone 
32. 84 Luinb«r CrrvilJe, OH Hew Lunber 
33. U.C.fitoel Irwin, Pi Bxpansion Steel 
14 . Ohio Coatings Martins Ferry, QH New Steel Coatings 
35. Nhitacrc £higin«eriug 8andyvill«, OH New steei Tranelofe, 

36. • Wyandot Dolomite Carey, OK Expansion Lltr.estone 

37. * N«ir.'ional Liir« fc stone Carey, Oh Expcinblon Liir.estonp 
38. * Fri^nce Scone Plat RooX, OH Expand on Liir«stonc 
39, * Rogers parkertown, OM Expansion Limectone 

• Those expansionB were lezved "by addit ional competing rai l roade but which 
expansions wefe put i n because of increased busineoo at Whealing's aggregate 
terminals . 

Hew - 25 Bxpansion •> 15 
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Opening Lines 

Tired f)f Costs, Inlays 

CX llailroads, F'intvs 

liay Tlu'ir Own Track*. 

I'lililk's Are l>?aduig Trend 
In liiiilding Shorl Ŝ mrs 
To HriiiK In Rivjil Scrviiv 

But It'.s a Daunliny Frojci-l 
Hv D A N I B , MATHalAKA 

SUifj Hrpiwift oi T:w WAIJ Miic»>»-r I<ICI«M*I. 
IKJ155TON - A.S liwid .>t n*'l6 :oi t k t » 

ton Ijffitm^ S. iVTwrr ("ii, .innii- Mitrhaii 
gnt fed lip wttti [ts railrcatl scrvuci \it> siv 
pTsuadi'd tiK* utiiny (u ipnvi S'l inaiun tji 
niUtI its (>wu KHriilc nul Unr 

Nim. ". Jilr Kail aBiTws Un" ',Mi4).uti' 
to PflVjy thP benrfiK of tnuuqsiri .̂1<Inp̂ 'tj• 
tkii til iMJfiit ypsus, HurlBUfton .Ndrth-rn 
Sant:! Fc î brp bniugftt WycBuuif riw I tii 
HwLsitio iJjjhtL'ij; h Yiiiff- w A I •an* gwi 
eritn^ slaljon «. tnUi^ sanitfiw*'!* <rf (tmn 
mwn Hul with thr ni-w nitaki. UIIK UIK>. Utf. 
utility rau [urk i^i stynw ii( ttn* rc«l fTivt! 
TrnWip iMcifl'- Corp. wlucti lb wlUlilg It' 
chan?' '««s Ut j(rt thf npw tuismrfs ir 
adfiltkm. thp Knustmi ireiiBtni-s lm- laiti 
sUary ran rhrmsr brt>wp»T thp nulrxsuj. li 
.swvlrr jtnWmts riop n> 

ran wwitih ntllnvtiis ai»l f f i mil 
ot an m«'rp*rM-y •qtiuKun," tli»* '<'Vy<*ar-
uW Mi. MitchRD. says, 

ArouQii lU: txiuiiliv. :>iitall qiioiil rati 
n>a(>v :uv txiiit; limll ti>' ouuip:uDiii Uniri of 
at̂ ^uiK rail scrvir> und t:*8t) Imi^i* nliK 
Tht' tr-niii n'HTiblPK thr .^tirailmwl »i> 
tuimi of ri initurt' ajio. l i i l uw it is hi^ 
iw;i)nrftai»s, tm •snail fKni.i'rs, ujnatf oii 

dial r..ilruiiu cocsL'lid^^nB liavK crvalpu 
pjiUiiTs for a aaadlui of earners Uiat 
nntnil cru ial fmy t̂it s'lipimuls lor tiuu 
Ait t i of iiianiifyfiirrr. nnri rftaihri 

Many IJni"; I'hmiitMl 
f«r , rri<ir»' tti.iri H <Vm-n nt-w ^\nrr^ 

hrtVf hmi hi<l1, anti ,it I^LSI n¥in» arr 
liiihsit'ir. TtM" players rant;!' rrofii tK»w 
QieitilGii Ol.. wlilih l i onLsikTinj; a t̂i'̂ ) 
iiiilli.iii iiiik U.' cheir.li ai.K and r':*-'''tl<'' 
plants m Ktetpurt Tiotaii. If SOOOMTI. CiiL. 
a eumt dilitv butktme Kb luixtii IML. Utili 
tif? (••ipcnaiK. irr .so'iiUniiliij' frvic'.. 

t'j IDiHi Uow Jones dt Company. Inc. All RitjiiU Ft^svrved. 

.limit Miti hmn 

tuLs bfcaiific deivcuiiitMJi pUs 'iimi unik'r 
I inpn'teclfnteil pit-ssiire tu cut aistji. 

M(K> (It ttn liiii-s nui lps> thaii 10 iruleK 
a«I armt {iiH f W t ^ r. Imnds Thp stu|> 
[ikH; riMiiyHf^ i<*ys trai Jrs itnd IRIS its own 
(Jirs. ii hig railrksil pnivlili's Uirtimotivfi.. 
(•ri-«& .unl iwiiiun-Jin; servirc 

Yfi UM't>»' lines ir- i\ mnarkHlHp rp 
qnnw hi tht rail- ami servtr* issues riiarri 
liy m+TEfrs, itrJiitllitf; flip rtiPssy de 
layb tLst (all tn' 1 tiiKm PHnfic. tlie ruitUai 
Inrifnsi rftilriml. BulH'rig frflck nr nwy 
Icnjflli (lM»f lUyv !•» A dauntlot; task 
MidAiiierli-u) Kifir© Flcilitln^ Co S|«< 
)i'.m. KPttliif Ptivtnwinipntal pi'nnits aiiri 
ii.iO kj iiBt.iII wlikil niO iH'dr a tufli siiNxi} 
ti) nirti annoying "fli'Jirty ''iMfk' IKJISP, 

"The iTnlfin rnr l f l r btiilf a railroad 
fa>ai' froni tit- Missmin lover lo tSuitxr 
riia f ' tn lijllt ntir six-inilp Unt." saj's 
Dtiii/i Binrriy, i sippnrtslnj: pjijtln*'er inr 
thl l i s Wrtfips, liiwa. rnr^wny 

ftiit thp niain (itKtarlp SD nuiii>' upstaru 
us thp mil pliuit.s ttHVTwpivK;,, whll h twn 
!fn<l ftwit ttwrr «»-rvirr »' bad, iiotP 
thai th» tr rair>«; ^AW diTjppKl .-UJil blani*' 
niany (fclavb Oil bed wealiter. ' ht y ahai 
TWtt' it'tidl, kiKistiuii aud ci.«rifjt'tllivt' prob 

cf flip fuslunwTi'wui'd LUIB>. 

CnMslnj; Trar ks 
' IK' ujfetail in Atuhnina buiti Itv track 

arnibiK :« No-liilii S<iijt)M>rD Clorp niut«! to 
«iablp 11 to prt dplhTrte. &wn (torp.. 
a Ntirfolk Stiutlu-m rival. In rfbiionsp. 
.Niirtulk SiuUicni limittHl Uip iniiviii ,7nt of 
("SX trains on its tracks "It's like Vord 
^.iiii; tn i^iirral Matnrs ami sayn^, 'li^t 
Ui iLsc ytmr i twn biy pUrii." sayy noni 
ItityrtT, NiirfiJlk Sr»iuienr.> din'i Uir Jl L\M1 
rimrttwtnp " t Jist rrmtrs tuvtjn:' 

T4irlinft(«i Niirtticn ha.i tiWRht SISIM' of 
(he liurstiPd oHttltK. MBif; lawuHt--.. anoi 
ID>; lipfcir*' r*x;uliilurs ,uid, in the cast' i>( 
,!;uitt' R,Vil. ijrmjjuit: ID iti omn bcciirlty 
fhrrr to try tn .s-fop cnnstmctMn nf an 
iMTPss n»ifi artws Riiritnjrtoo's track. It 
iHuf .siHicht to charjip (')tnal}a PuWIc 

Pnwiir I'UKtjIt̂ . S2K inilliuii 'JI CTOS J Its traci 
'll Ihc NHhni.ska iitlHty s plant RfKUlalor-
spf a lirwcr fpp' iiiji'a) Burttiiftou UJ« II 
acrrcri tfi spll tlx' 5? mSf linp fcr %' iiiiJkiii 
tti fhr iitfllty, wturh plans (n IISP thP iSie tt) 
-parh Kurlingtrin and Union Paciric 
traris 

In [Hrt, thP fltiiTy iif nUI projects wts 
srt (Yff hy 5( i*» rilling hy the Surfare 
Tntr'.«v..latiim Rnanl s prwlw«sor, the 
Infprstatp r^iinniprcc ("ijn;inissiou. The 
ruLt t; maxlp 1 i>asier inr IMIP rajlmul to 
buill ,1 liiip .u:r\ii>!» •diiafl*er'!> truLk and 
'inva»k Its iWP-PxrliBBvp r.irti 

But nUi customers say tii«̂ y AISD arp 
enlpnnf; tnfc. liu!jh'."Sb ue<:ai.sc J I iu. sn 
part (jf railruad rnnsohrtiticms, Only Are 
IKC ' nntnadi. an- left, down tnun 40 m 
'i!WO, and une, (Xmnul Irk., is alxnl ti hp 
split up b»' twj utters. \iiutlit>r glatit iriay 
pniprpp, finwpver, it fariaalHii Ni.tiiin<d 
f i l Ilway Cct. surrpfds m Its pftnrt li> 
qiirv nifcioh ("rntrai (brp, 

By simip p-ltiiiates, fW*; ol rail cus 
fijnipTs .ixv rapttvp ij-> a strjidc railroad, and 
MIW (lu^ixiri thaf tN<v arc pnytn; Zif'. 
'JO% iiion- than ttkey wt»i;i' in a uHnprtlTlvp 
nurket. Morvovu. tiic ujdLBtry's uii time 
perfuniian', (' iiâ i iloiliLiwl si a'liw niiijor 
markiHs Hetw«c (Jm-ju,".) aud NP* Yiirli 
for exarriple. inanv fmeht aluiniKitj) an-
tsn- t»ii7> iitiwer txl^y man ui UIL llMk 

In ttwiory, stuppers car. canpiaiu bi tlif 
Surface TranKportatton Board liut ihaf 
oouree IS expensive. timp-«Msi.'iu:;£ aad 
cfffirtive rmjy ill cxtreitie cases. Moreover, 
thl' ilinmn adnuitstrattor had k*t om- ol 
dv 'iidoi'ul fuani'K thme a.fiiiriiawon sints 
T?cant i f t iiitnv ttian a year; It evGntuUty 
n>jtiiiii:iled a cundtduti'. but cwifinnailon 
ti stil wt«ks a'way 

Vew nnntianleK luivp h(«ri as tnistntHd 
tiy tfiLs a, -SrwitJvem <'ji\ . which psiys 
raflraads iiiort diai. $bUi miiUai a y»r f 
hSiil (Xia) ti) Its pimrer pUnt.s. Knr ywus, itj 
nff1<n.iJ8 Kiy. Norft>lk .Sduflierri rrfi..*Tj to 
jTVP tt rtilutile iletivwy funeh at tts Plant 
(iasttin (>vDerat'.[u,' lacilily ixHitlicasf uf 
Binuuiirnan]. Ala., MI the utility never 
kiK-w wlMi ty si-Ji«lufc' workers ti' imfciart 
f.e coal Ttipyd say tftpy'il be thpre by S 
pjn but nugnt iiot SIMIW 141 uctil 6 tite and 
nwmiiiR.'" .Siiŷ  iiuvTl ftitrnar., a tiUk-ral 
itianaepr in thp Atlanta h«.s«f •irllity'n 
fcje>«ervKPS deparCmnl. 

Nortok SouUieru's Mr Ifaynr Uanns, 
t; (' lati* couJ ielivenes on -jrobJcnis in 
kmding Inuti" af the mne "WP arr in 
i^iissinns witfj Snittipm ('4 .̂ and VK' are 
frjlng In irnHtiv. Uiri,' tr ;\ltti 

Kir KHitiif-r:; ."uit. tK '̂Xtf'H' a puwrttiKLse 
in upstart railryadlng, ' . I jb Pi;uit Mi'i 
northwMrt ot tdrnan^um. Ala., iKillduaeni 
aiv teariLfe ihroutrti niLtops and puey 

. H.MMciV'* Vw 10> ri>r> Utmnwii Ookt Comrt'J^i 0> lwn> ANT bm*miJU.m Or irmitcmtm'- Or AM> Pwaeuc. Stimci, COMTAMY OB O M U I M I A I I 
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wuods (D lay new ndl bed. The pneraticii 
plant aiready lus tvv.t rail bn-s, inckidliis 
one Snitlieni bum a iew yeais 

L w n i n n lOutntcMling 
t'ompajiy officials have been taking 

ciiur!i4>!> in track maintenance, bispectloo 
and repair, (kie oelebrated the rampany's 
£autlicni Ktcctilc • Useratmg ()a Kallrcad 
kl a snng: The Scgco RaUroori s sb Tllfs 
bog. Ifc Da no [H. II rnay he *r»rr but ifs 
vra^lty stmog Oh l)o Ivi i)ay * KnthusI 
atin MI't s;rj»ising "Vou (k r l see tnany 
people at our transnlisKi) hnes WktcMog 
tbe electrons gc through," Mr i»utman 
says "Uut you see peojrie at raUroad tees. 
Ttey stop and takl* ptchires * 

I I K ramajice of the railr'tads aside, 
Southeni uses thr tracks to prassure car 
ners for twttw sarvice Oaa ot its nsw tkus 
connocts with C3kX, wlilcli is trytni; to 
outpartonn Norfolk soutnern; among 
oCbBT tbttieE. It has eent new. Mgh-powured 
hicaniaares tu pull trains to SUuUieni s 
<;<«lr«r dw- in all, Smihf'm will >?wn1 m 
.nlUlnn on lis four r^liromls hut says it 
alnwdy tus reoouiwd wort Om tbat ia 
kmcr fuel (xiots. 

fltfwr onmpsnlM, and esperj/illy nriAll 
ones, have luid kne krk dmling with tae 
raUroedt: lu the praine at ewitem Soctb 
uaiiou, otflciaU m the Uttie tnwu a( 
V»ai» (Yy hare been pnmotke plans tor a 
tluw-iiille IracJi In muii a kK&l sUin Uiii' 
railuiad and provide an aUeniativp tu 
HiirTinKtnn Nflrlhem Santa f<t>. 

Ortpr TKH mwer Co, wftWi oj -ates a 
peneratlng pant in tlie town, fipircd if 
tould kill 2S% off its $17 niiUior. a yi'ar 
ciwI fiaiinif; cjnfrad M it had .ijtnnativp 
servil e Ni-aibj'. liakut" (Ininitp (tt aiso 
was bopin{> for betier service: ii »ays 
BurtaKtoD^ fnHftbt cars Isive samebnies 
heen weeks Uue, uuJy tn sbii* u;) full iif 
prave) or ottier leftnvers fmni prfviouis 
loads Last fall, a hig (franltp siitpnient 
luisaid a frviKbtpr sulvi); l> Italy, causing 

a Qosdy. weekŝ iOBii delay '%VP fipu«d if 
w twd twu nuliuadî  we d fiavr apcess lu 
twice as inany rarb.' says Obuck Monsix. 
Daki>t:i C'-aiu'-p's RPiiera. iuaaat;er 
"Things wraM oiily trrjawc.' 

Uef eniUns tb« VrancUae 
Hut I'-jtngtcm. wmch dedties to cnm-

ntcnt on Clr complakKs. wi-nx st-aletit m 
finkml mm tn Mkneapiils. arg Ung that 
i j y new Une WJUU kivadn ta 'rxcliBtvr 
tfrnctuse* Wl rail shipments our af fhat 
fnul Ql tne state RurtBiswm i « ^ l r t l l!ip 
ortglnal Cracks, 'and we bavî  sour rlgir. 
to reoovcr a return on our Investment, 
lays (ireg JiwientDr, a ntirttngtwi .*ittar 
Tice pre^Jenf Bo*h a federal judge and 
appeals (X)urt a£T(>(3(I. h-avuî  Hig Stone 
wlUi OU0 rail lme and 'A> iriliai iruni tbe 
neatest nterstale rjgtiwaj-, 

'He havf tte watar, power and 
worlun,' savK c Staae Oty Mayor Vai 
RaisctL "AP Wt- need ks otfnpetlttve trans 
purlaliriL' 

M HmiHlwi I iirtitmr, M« Mrti tmni hHx 
lefinKd ttr rtfflmltVw cf buf.dti« a rail 
line. Tu carve oii a njult hK tte new track 
at ii2 W.A. i'ansli eenerabne plant, the 
utility agreed to MVOMtop idstorlinl sltM, 
such a» tin (lid t^vpytni l l alao wcnl hi 
stat? coutt and sol oatdeimKi s>2xae laud 
hekl by cattte ranctiert who weren't ea«er 
fr tMve a rail llae 00 their properties, and it 
V>i bartMxlwin' taai^ IMI both ladts ut <s 
tnu-k Ul i-.iltlp (rfl 1 

Tll biillil th»' htiP. wnrt i-rews inoviYl 
WO.OOO cubk' yaids of soU, enmig.. to fiD 20 
mlie-kmc treifft rraitis. rkinof oonsfnr 
tiou. a (nSer cUmi coUapwd. <)efTinc back 
coinjiletvm iil i tindgc irvcr the Brawis 
idrpr fiir naanths And wrnii stopped wbra 
a dnvwtifd inan'b hod̂  waslied up CK tlw 
nverbank, and wtKr. the kxAl banb sî uad 
sd off Kt .Slicks ui dyaaii'iti' fount} "(t ao uki 
oil firtl '̂.•ar̂ y 

i^irltntftn Northern Sant'i !•> 0 .ew i f i 
its own itelacJes. in aiurl and liefoiv regu 

lators, on one occasion tt prompted a 
stiDwoown. SMidlng two ra:lrnad police 
men to stop a powerconipaiiy crew work-
Of; 00 a canstmctm road across io track. 
CrabtMiii? his camera, one aeent sihof a 
photo of a oickhoi? perclipd on the 
rails-evTdcJicf that tbe rail pruject prised 
a safety ftazaid to Buntnjftnr trains. 
'Aniiuealty' AcknowtndsMi 

Buriiniwn oQicialB ackticwifldge •oma 
'animosity'' in past dealnies wttb some 
customere. but say they now are avo*dinc 
curftTrtaUrB*. TTuU riari U' <4isr.̂ !V, RTKI 
we havp tned tu retsdkl a launfaer oi ttuse 
brtdl^.* Mr. Swienlan says, 

Uut such problems aside, lioustoa 
UghtUig has begun to npap the beneOts of 
.Tanle Rail The irtDify penmates that a 
ccntract wttfi iJnxiii Parifx wili uubaly 
save niurr than tlii milfian a year Irani the 
partsb plant's i l * mllhco a y(»r frelgbt 
t i l , 'lite sawigs tnay mcrease t>i abmt S* 
mfllkiu a yrar ui 'M»>. when mcst uf ibe 
rMt (Tf the plant's coal contrarts tum 
over. 

Rail snrrice is asnther mailrr. Houston 
Ligbtbie opcnnd .lanic Rnll j'ast before 
Umon Pacific slid into its rail-service 
breakdown T?n> camer m.ktuiwk«^f> ftiai 
cool deliveries to ttie power ptant ran as 
inudi at a wwk fade bul says tbioes are 
unproviDC. Mtanwtule. Ms Mitch»m 
switched some CYKII deliveries txtck to Bur 
Unftcti Northern Sa:^ Fr, 

NeverthelpsB, Ms. Mitch^, a lawyer 
anil ail eiigiiiMT by iniining, Lak«; set-
harks iii stride, flie rccalk hnw ^qjdt^a] 
stafFRfK (inre calkvl her pmject "ThP Rail 
of nreams.' anc says »>ither big rairoad 
took her pkuis serixisl y at first disniissiiif; 
tb«ii as thraats tu (Jrive ckiwti ooa) rates, 
itut wf.Mi Union Partfr rei>rT*entiliv»» 
•Miie Ul twt u(bi:e iast y«ac ki apdiiiftue tor 
ihc service taliurcs. itit- leif cjnlidi'nt 
cnoug."! to jokJuĝ - pull ou t tay guD and 
biast 'hmn with fbam darts " f V y stood 
tbert and took R,' she says. 

'.p^-'ti- /I/ qt? iNTiiisTs- rrsn .*i/si:9Pi BI a-.-
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFO'..\ SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

WYANDOT-5 

BRIEF OF WYANDOT DOLOi?ITE, INC. 

I . INTRODUCTION 

Pursuant t o the procedural deadlines set by the Board 

i n Decision Nos. 6, 12 and 52, r e s p e c t i v e l y served on May 30, 

1997, -Iuly 23, 1997, and November 3, 1997, Wyandot Dolomite, Inc. 

("Wyandot") hereby f i l e s i t s b r i e f i n the above-docketed 

proceedi ng. 

By way of background, and as i s r e l e v a n t here, Wyandot 

f i l e d on October 21, 1997, comments and requests f o r p r o t e c t i v e 

c o n d i t i o n s t o the Primary A p p l i c a t i o n , ' e n t i t l e d "Comments and 

^ H e r e i n a f t e r , Wyandot w i l l r e f e r t the Primary 
A p p l i c a t i o n encompassed by Finance Docket No. 33388 as "the 
A p p l i c a t i o n . " S i m i l a r l y , the s e r i e s of r e l a t e d c o n t r o l and lease 
ar.d o p e r a t i n g agreements set f o r t h i n the A p p l i c a t i o n w i l l be 
r e f e r r e d t o throughout at "the Tr a n s a c t i o n . " CSX Co r p o r a t i o n and 
CSX T r a n s p o r t a t i o n Inc., h e r e i n a f t e r w i l l be r e f e r r e d t o -- both 
s e p a r a t e l y and c o l l e c t i v e l y -- as "CSX." H e r e i n a f t e r , N o r f o l k 
Southern Corporation and N o r f o l k Southern Railway Company w i l l be 
r e f e r r e d t o -- both s e p a i a t e l y and c o l l e c t i v e l y -- as "NS." 



Requests for Protective Conditions of Wyandot Dolomite, Inc." 

(Wyandot • 3) . The Applicants responded to Wyandot, and to a 

va r i e t y of other commenters, protestants, and responsive 

applicants i n t h e i r Rebuttal, f i l e d on December as "CSX/NS-176."^ 

As permitted under the Board's procedural guidelines, Wyandot 

submits thi.'^ b r i e f i n support of the protective conditions i t 

seeks i n the event tha*- the Board approves the Transaction. 

I I . SUMMARY OF REQUESTED RELIEF 

In Wyandot - 3, Wyandot made clear that i t w i l l s u f f e r 

substantial economic harm i f the Transaction i s eonsumniated as 

cur r e n t l y proposed. The harm Wyandot faces flows from 

operational i n e f f i c i e n c i e s which w i l l r e s u lt from the d i v i s i o n 

between two c a r r i e r s vNS and CSX) of a cer t a i n r a i l route by 

which Wyandot cui.'ently transports a s i g n i f i c a n t p o r t i o n of i t s 

r a i l borne t r a f f i c . In the event that the Board should grant the 

Application, Wyandot requests that the Board condition i t s 

approval upon the following four protective conditions: 

1. That NS sha l l be obligated to assume trackage r i g h t s 
operations over l i n e s to be operated by CSX post-
Transaction between Wyandot's f a c i l i t i e s at Carey, OH, 
and a connection with a l i n e to be operated by NS at 
Crestline, OH. (The condition s h a l l bt; implemented to 
r e f l e c t the exact route by which Conrail today 
transports aggregate between Carey and Allian c e ) 

Hereinafter, Ccnrail Inc. and Consolidated Rail Corporation w i l l 
be referred to - - both separately and c o l l e c t i v e l y --as 
"Conrail." Together, CSX, NS and Conrail w i l l be referred to 
separately and c o l l e c t i v e l y as ""he Applicants." 

' In "CSX/NS-194," the Applicants i d e n t i f y at what points 
in t h e i r Recuttal they discuss issues relevant to Wyandot. 



2. That the trackage r i g h t s to be granted to NS, as 
described i n part one, sh a l l be made mandatory, and 
that NS s h a l l possess a common c a r r i e r o b l i g a t i o n to 
serve Wyandot as a result of i t s access to Carey, OH. 

3. That NS s h a l l r e t a i n i n e f f e c t f o r f i v e years a rate 
(or rates) f o r the movement of aggregate t r a f f i c 
between Carey (Wyandot) and Allian c e (East Ohio Stone 
Co.) that i s no higher than that curre.itly charged by 
Conrail. 

4. That should NS prove u n w i l l i n g or unable to provide 
service between Wyandot's Carey f a c i l i t y and East Ohio 
Stone Co. at Alliance upon a reasonable request f o r 
service, and pursuant to the conditions 1 t:hrough 3 set 
t j r t h above, or i t NS should abandon or otherwise 
r e l i n q u i s h i t s r i g h t s of access to or between Carey and 
Alliance, then the Board must, upon appropriate request 
from Wyandot, reopen t h i s proceeding. Upon such 
reopening, the Board s h a l l , at Wyandot's el e c t i o n , 
d i r e c t another r a i l c a r r i e r of Wyandot's choosing to 
provide Carey to Alliance service. 

5. (Withdrawn)' 

The Applicants have devoti-d a minimum of a t t e n t i o n to 

Wyandot's request t o r protective r e l i e f , evidently because they 

catt only conceive of the Boarc" imposing conditions where the 

requesting p a i t y shows eicher: (1) the loss of competition i n the 

relevant market, or (2) that the r e l i e f w i l l protect against- the 

loss of essential services. (See, "Applicants' Rebuttal" - Vol.1, 

CSX/NS-176 at 509-510). The four p r o t e c t i v e concitions outlined 

above are designed to "orrect c e r t a i n new i n e f f i c i e n c i e s that 

would otherwise be introduced i n t o the movement of Wyandot's 

product post-Transact ion They are also designed tc protect the 

essential services that Wyandot recei-'es today. The Board's 

' Wyandot withdraws Coiidition No. 5 f o r the reasons set 
f o r t h i n Section I I I - E, below. 



a u t h o r i t y (and indeed i t s duty) to ensure that r a i l r o a d 

transactions are accomplished with a minimum of adverse 

consequences to shippers and the general public -- including the 

reduction or el i m i n a t i o n of Transaction-created operating 

i n e f i i c i e n c i e s -- i s discussed ...n the sections that follow. 

I I I . STATEMENT OF FACTS 

As i t explained i n i t s pleadiii:: of October 21, 1997, 

Wyandot i s a r a i l oriented producer of aggregate and limestone. 

The majority of i t s roughly two m i l l i o n tons of annual production 

is shipped by r a i l from i t s f a c i l i t y at Carey i n northwestern 

Ohio to several points i n eastern Ohio. Today, Wyandot i s served 

by tiiree r a i l c a r r i e r s -- CSX, Conrail, and the Wheeling & Lake 

Erie Railway Company ("W&LE"). Of '..hese three c a r r i e r s , W&LE 

handles the majority of Wyandot's rrdl-borne product.^ 

Conrail's current role i n transporting Wyandot product 

may not be quite as large as W&LE's but i t i s every b i t as 

c r i t i c a l to Wyandot's f i n a n c i a l well-being. Of p a r t i c u l a r note 

it. Conrail's transport of Wyandot aggregate from Carey to East 

Ohio Stone Co., a stone and aggregates d i s t r i b u t e r located i n 

Alliance, OH. T l i s move ot about 225,000 tons per year --

approximately 20% of Wyandot's annual stone sales -- covers a 

distance of j u s t 125 miles. Central t r he success of the 

business to East Ohio Stone Co., is the ̂ .act that Wyandot enjoys 

' In most cases where W&LE provides service to Wyandot, 
W&LE i s the only c a r r i e r to serve both the o r i g i n and de s t i n a t i o n 
points. 



the e f f i c i e n c i e s (and lower costs) of s i n g l e - c a r r i e r service 

between Carey and Alliance.'' 

I f approved without appropriate conditions, the Conrail 

route between Carey and Alliance w i l l be s p l i t -- with the 

wester.-i p o r t i o n going to CSX and the eastern part to NS.'"here 

is not now (and, barring e f f e c t i v e r e l i e f , w i l l not be tomorrow) 

an alternate s i n g l e - c a r r i e r route between these two points. 

Because NS and CSX together are '-exceedingly u n l i k e l y to be able 

to provide the same level of e f f i c i e n t , lo-w cost service that 

Conrail provides today between Carey and Alliance, Wyandot stands 

to lose the East Ohio Stone Co. business post-TJansa_tion. Most 

important to the Board's analysis i s the fact that neither NS nor 

CSX have offered any long-term assurances that they w i l l provide 

servicF between Carey and Alliance at rates (and t r a n s i t times) 

that are as good as or better than those offered today by 

Conrail.' 

Today, Conrail serves Wyandot by v i r t u e of trackage 
r i g h t s over a CSX-owned l i n e extending from Upper Sandusky, OH, 
to Carey, OH. At Upper Sandusky, Conrail t r a i n s return to "home 
r a i l s " and complete the run to and from Alliance. See, map 
attached as Exhibit A. 

* As c u r r e n t l y proposed, NS would acquire Conrail's main 
l i n e betweei. Crestline and Alliance, while CSX would control the 
l i n e between Crestline and Upper Sandusky. As an element of the 
Transaction, NS would obtain trackage r i g h t s over the l i n e that 
extends between Crestline and Upper Sandusky, but NS would not 
i n h e r i t Conrail's e x i s t i n g trackage r i g h t s between Upper Sandusky 
and Carey. In order to f u l l y r e p l i c a t e the service that Conrail 
provides Wyandot today, NS would need only to receive the very 
same Conrail trackage r i g h t s over the aoproximately 10 miles of 
r a i l l i n e between Carey and Upper Sandusky. 

In f a c t , neither CSX nor NS openly disputes Wyandot's 
assertion that i t w i l l u l t i m a t e l y lose the business i t enjoys 



IV. ARGUMENT 

Never before has the Board (or i t s predecessor, the 

In t e r s t a t e Commerce Commission - "ICC") assessed the impacts of 

a transaction which w i l l divide the assets of a c a r r i e r the size 

of Conrail betwee;- two -qually powerful and fa r flung mega-

railroads such as CSX and NS. The Applicants present the 

Transaction as something revolutionary, and there i s no denying 

that, f o r the Board, i t presents a far d i f f e r e n t scenario than 

did Union Pacific's application to control the Southern Pa c i f i c 

system or the merger of the Burlington Northern and Santa Fe r a i l 

systems. 

In both the UP-SP and BN-Santa Fe consolidations, 

perhaps the central issue before the Board and the ICC was (and 

as those transactions continue to move forward, s t i l l i s ) the 

preservation of meaningful levels of transportation competition 

for shippers located along these western systems. To be sure, 

t i u s competition issue does emerge i n places i n the present NS-

CSX-Conrail transaction, but there i s an issue novel to t h i s 

proceeding for which UP-SP and BN-Santa Fe o f f e r l i t t l e useful 

precedent. S p e c i f i c a l l y , what w i l l the Board do LO [.rotect the 

int e r e s t s of those parties, such as Wyandot, who w i l l become what 

have been callea " l - t o - 2 " shippers? W i l l the Board, l i k e some 

misguided Robin Hood, permit t h i s transaction to benefit some 

with East Ohio Stone Co., i n the event that the Transaction i s 
consununated without the trackage r i g h t s r e l i e f Wyandot seeks. 



shippers while allowing others l i k e Wyandot to pay the price for 

"progress? " 

A . Jo int,-J^ing_ service for aggregate Agjant'cgnomical 

No one can honestly argue that industries such r , 

Wyandot w i l l be served as well or as economically i n ] o i n t - l i n e 

service as they are by single - c a r r i e r service. In f a c t , 

Wyandot's evidence, ICC and Board analysis i n e a r l i e r r a i l r o a d 

transactions, and the Applicants own statements prove that the 

ultimate r e s u l t of the Transaction w i l l be to foreclose Wyandot 

from competing f o r East Ohio Stone Co. business. 

Since 1995, Wyandot has u t i l i z e d two-carrier r a i l 

service i n only two instances. I i . both cases, the c a r r i e r s 

handling the aggregate moves were a com.bination of regional and 

short l i n e r a i l r o a d s -- W&LE/RJ Corman and W&LE/Ohio Central RR -

- and the mcvements involved only a very modest amount of t r a f f i c 

for a short term." In fact, Wyandot has been l i m i t e d m i t s 

a b i l i t y to secure other customers i n eastern Ohio f o r the very 

reason that two-carrier f.ervice over the short distances involved 

is much less cost e f f e c t i v e . " 

The Board has i t s e l f noted on more than one occasion 

that, as between tlie same two points, single can er service i s 

Interrogatory Responses 6 and 8 of "Highly 
Conf ident ia.L Responses to CSX Corp. et aL^ F i r s t Set of 
Inte r r o g a t o r i e s and Requests f o r Production of Documents to 
Wyandot Dolomite, Inc." -- Wyandot -4,- selections attached as 
Exhibit B. 

I d . 



preferable to m u l t i p l e c a r r i e r service. In i t s most recent foray 

i n t o major r a i l r o a d consolidations, the Board r e c i t e d 

longstanding Board/ICC po l i c y i n favor of extended s i n g l e - l i n e 

service, noting that s i g n i f i c a n t "unquantifiable-" benefits 

t y p i c a l l y flow from such arrangements. See, Finance Docket No. 

3 2 760, Union Pacific Corporation, et a l . -- Control and Merqer --

Southern Pacific Rail Corporation, et a l . , Decision No. 4 4 

(served August 12, 1996) s l i p op. at 113 (hereinafter, "UP.-^"). 

Conversely, the Board noted i n the same proceeding that shippers 

losing s i n g l e - c a r r i e r service as a consequence of a r a i l r o a d 

transaction are adversely atfected and that such circumstances 

e f t e c t i v e l y "take the r a i l r o a d system backwards." I d . , at 158. 

Fina l l y , as a commodity, the ICC had taken what amounts to 

" j u d i c i a l notice" of the economics o l aggregate transport: 

[For aggregates], truck transport i s p r o h i b i t i v e l y 
expensive f o r the long haul; crushed stone i s a high-
bulk, heavy loading commodity, f o r which motor c a r r i e r s 
are e f f e c t i v e f o r distances of less than 75 to 100 
mi l e s . " 

The ICC's findings on t h i s subject were central to fashioning 

protective r e l i e f f o r Texas-based aggregate producers i n a p r i o r 

railroac' consoildation proceeding. 

One needn't consult Wyandot's e a r l i e r pleadings or 

ICC/Board preceden': to confirm rhat Wyandot -- and aggregate 

shippers l i k e i t -- w i l l s u f f e r harm as a r e s u l t of the 

Transaction. Nor does i t appear that anyone takes seriously the 

Union P a c i f i c Corp. et a l . -- Control -- MO-KS-TX Co. 
et a l • , 4 I.C.C. 2d 409, 464 (May 13, 1988) (hereinafter, 
"UP/MKT"). 

8 



a s s e r t i o i i that f o r t y p i c a l l y "short-haul" commodities l i k e 

crushed stone, LVO c a r r i e r service i s as goc^ as single c a r r i e r 

routings." Consider the Applicants' own statements i n t h i s 

regard. One need only look as far as the testimony offered by 

such Applicants' witnesses as John W. Snow and Darius W. Gaskins, 

Jr., f c r t h e i r expi i c i t acknowledgement that two-carrier service, 

especially for such commodities as sand and aggregate, puts 

shippers at a decided disadvantage vis-a-vis single c a r r i e r 

routings.'-' Further, i n reply to Martin Marietta Materials' 

MMM_-_2 f i l i n g , the Applicants state thac, "Compared to lime, stone 

aggregc es generally move at a lower rate per ton and thus 

generally do not move i n a j o i n t - l i n e r a i l service as frequen*-,ly 

as lime." See, "Applicants' Rebuttal," Vol. 1 at 502 (empha',.is 

added). I m p l i c i t i n such comments i s the Applicants' admission 

that:, as a matter ot r a i l r o a d economics, j o i n t - l i n e handling of 

aggreg.cte is usually a c o s t - p r o h i b i t i v e proposition. 

" On t h i s iiote, the Applicants have attempted to address 
Wyandot's concerns not by makirg marketing coinmitments that w i l l 
continue to keep the e x i s t i n g Carey to .Mliance route 
economi c^il l y v i a b l e . Instead, the Applicants offered an 
alternate, and unacceptable, s .^ngle c a r r i e r route apparently 
involving trackage r i g h t s to be conveyed to another r a i l c a r r i e r . 
See, " V e r i f i e d Stateinent of D. W. Seale," Applicants' Rebuttal at 
7 . 

' See, excerpted portions of deposition testimony of 
Messrs. Snow and Gaskins appended to "Comments and Request f o r 
Conditions of Martin Marietta Materials, Inc." (MMM-2). 



B • Tlie. Board Possess the Authority to Impose Conditions to 
Thwart Inefficient Rail Service 

Clearly, 49 U.S.C. § 11324(c) gives the Board broad 

authority to impose conditions upon r a i i r o a d consolidations. 

Cong'-ess has given the Board expansive and general guidelines 

concerning i t s review of Class I r a i l r o a d consolidations i n 49 

U.S.C. § 11324(b), as follows: 

(b) In a proceeding under t h i s section which involves the 
merger or control of at least two Class 1 rai l r o a d s , as 
defined by the Board, the Board s h a l l consider at least 

(1) the e f f e c t of the proposed transaction on the adequacy 
of transportation to the public,-

(2) the e f f e c t on the public i n t e r e s t of including, or 
f a i l i n g to include, other r a i l c a r r i e r s i n the area involved 
i n the proposed transaction,-

(3) the t o t a l f i x e d charges that r e s u l t from the proposed 
transact ion ,-

(4) the i n t e r e s t of r a i l c a r r i e r employee affected by the 
proposed transaction; and 

(5) whether the proposed transaction would have an adverse 
ef f e c t on competition among r a i l c a r r i e r s i n the affected 
region or i n the national r a i l system. 

The Board's assessment of any r a i l r o a d transaction i s 

further reinforced by the "Rail Transportation Policy" set f o r t h 

at 49 U.S.C. § 10101, which -- at subparagraphs (3) and (5) --

mandates promotion of an e f f i c i e n t r a i l Transportation system, and 

the f o s t e r i n g of sound economic conditions i n transportation. 

Addressing §10101'£. predecessor -- 49 U.S.C. §10101a -- the Board 

stated that, "We are also guided by the r a i l t ransportation 

policy, 49 U.S.C. lOlCla, added by the Staggers Act... The 15 

elements of that p o l i c y set f o r t h i n section lOlOla, taken as a 

10 



whole, emphasize r e l i a n c e on c o m p e t i t i v e forces, not government 

r e g u l a t i o n , t o modernize r a i l r o a d o p e r a t i o n s and t o promote 

e f f i c i e n c y . " UP-3P at 99-100. 

C e r t a i n l y , i n most cases, the Board (and before t h a t , 

the ICC) has addressed i t s broad a u t h o r i t y t o impose c o n d i t i o n s 

i n an e f f o r t t o undo the " a n t i - c o m p e t i t i v e " consequences of 

r a i l r o a d c o n s o l i d a t i o n s . However, u n l i k e the apparent p o s i t i o n 

of the A p p l i c a n t s , the Board i s not cons t r a i n e d t o cons"der 

imposing c o n d i t i o n s only when a loss of co m p e t i t i o n or " e s s e n t i a l 

s e r v i c e s " i s threatened. Instead, the Board has a g r e a t e r duty 

t o ensure t h a t the " p u b l i c i n t e r e s t " i s not harmed. That the 

"p u b l i c i n t e r e s t " standard focuses not merely on comp'itition i s 

cle a r i n the f o l l o w i n g statement of the ICC: 

The basic c o n s i d e r a t i o n f o r determining whether a need 
f o r a p u b l i c i n t e r e s t c o n d i t i o n e x i s t s i s whether the 
t r a n s a c t i o n w i l l have a n t i c o m p e t i t i v e consequences (or 
t h r e a t e n other p o s s i b l e harm t o the p u b l i c i n t e r e s t ) . 
I f a t r a n s a c t i o n does not pose any problems of p o s s i b l e 
uarm t o the p u b l i c i n t e r e s t , then no p u b l i c i n t e r e s t 
c o n d i t i o n s should be imposed. I f a t r a n s a c t i o n 
t h r e a t e n s harm t o the p u b l i c i n t e r e s t , then pu.blic 
i n t e r e s t c o n d i t i o n s should be imposed i f they are 
o p e r a t i o n a l l y f e a s i b l e , a m e l i o r a t e or e l i m i n a t e the 
harm threatened by the t r a n s a c t i o n , and they are of 
g r e a t e r b e n e f i t t o the p u b l i c than they are d e t r i m e n t a l 
t o the t r a n s a c t i o n . 

Union P a c i f i c -- Co n t r o l -- Misso u r i P a c i f i c ; 
Western P a c i f i c . 36G I.C.C. 462, 563-564 (Sept. 
24, 1982) (emphasis added) ( h e r e i n a f t e - , 
"UP/K'/WP"). 

More r e c e n t l y , the Board has embraced the c o n d i t i o n 

c r i t e r i a set fc^ r t h i n UP/MP/WP. and has re-confirmed t h a t i t s 

broad power t o impose c o n d i t i o n s i s not s o l e i y focused upon 

11 



competition, but can be used to address any harm to the public 

i n t e r e s t .-

We w i l l adhere to the c r i t e r i a f o r imposing conditions 
aet out i n UP/MP/ViP . . . Conditions w i l l not be imposed 
unless the merger produces e f f e c t s harmful to the 
public interest (such as a s i g n i f i c a n t loss of 
competition) that a condition w i l l ameliorate or 
eliminate. 

UP/SP at 144 (emphasis added). 

Thus, the Board's duty to assess the i n e f f i c i e n t consequences of 

a r a i l r o a d transaction go hand-in-hand with i t s measurement of 

the t y p i c a l e f f i c i e n c y gains heralded with each major r a i l 

consolidat ion. 

Presumably a r e s u l t of serious accidents and t r a f f i c 

gridlock i n the western United States -- a t t r i b u t a b l e i n large 

part to the d i f f i c u l t consolidation of the Union P a c i f i c and 

Southern Pacific Railroads -- the Board has determined i t prudent 

to more c a r e f u l l y assess the safety impacts of the Transaction. 

To t h i s end, the Board has required the f i l i n g of Safety 

Integration Plans ("SIP"), has permitted interested p a r t i e s to 

o f f e r comments on these SIPs i n connection with the Draft 

Environmental Impact Statement, and has adjusted the procedural 

schedule governing the Application. While the focus on safety i s 

not d i r e c t l y related to e i t h e r preservation ot competition or 

essential services, the SIPs process i s unquestionably an 

appropriate action for the Board. I t i s ludicrous to assume that 

the Board would be powerless (especially given that i t claims 

"broad au t h o r i t y " under the circumstances) to impose conditions 

directed to preserving e f f i c i e n t r a i l operations, when i t appears 
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unchallenged that the Board may impose conditions directed to 

promote safe r a i l operations. 

C. The inef fjLcAentj cost-increas ing conse<Tuences of the 
Transaction that would otherwise be in store for 
Wyandot are contrary to the public interest and can be 
eliminated with the conditions Wyandot seeks 

Wyandot does not argue that the Transaction i n general 

denies to many shippers the po t e n t i a l benefits of more e f f i c i e n t 

r a i l services. For products that move greater distances than 

aggregate, the transaction may lower transportation costs and 

eliminate wasteful interchanges between c a r r i e r s . That does not 

mean that the shipping world should be divided between "winners" 

and "losers," especially where those that would f a l l i n t o the 

"losers" category ( l i k e Wyandot) would be paying a price so that 

others may enjoy better service. In t h i s case, the new 

i n e f f i c i e n c i e s and l i k e l y increased costs Wyandot and East Ohio 

Stone Co. would bear i f the Transaction i s approved without 

conditions constitutes harm to the public i n t e r e s t warranting 

r e l i e f . 

Consider the following harms to the public in t e r e s t i f 

-- (A) the Transaction i s approved without appropiiate conditions 

and (B) Wyandot i s unable to continue i t s r a i l - s e r v e d stone 

business with East Ohio Stone Co.: 

1. Wyandot w i l l eliminate as many as 10 jobs at i t s 

Carey f a c i l i t y ; 

2. Wyandot w i l l be v i r t u a l l y unable to compete f o r 

customers i t can now market on Conrail l i n e s east 
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of C restline, OH (Wyandot w i l l a c t u a l l y s u f f e r 

reduced market access, and i t w i l l not gain, as a 

re s u l t of the transaction, access to any new 

"replacement" markets); and 

3. East Ohio Stone Co., and other consumers of 

aggregate i n eastern Ohio may have to resort to 

truck transloading, thereby increasing the 

delivered price of the stone, placing more heavy 

trucks on Ohio's roads, increasing a i r p o l l u t i o n 

and r o a i congestion, and u l t i m a t e l y v i o l a t i n g the 

Board's Rail Transportation Policy goals. 

These are the very real p o t e n t i a l consequences of the 

Transaction, and nowhere do the Applicants challenge Wyandot's 

tactual assertions and projections. Indeed, the Applicants admit 

that Wyandot w i l l s u f f e r harm, but they i n s i s t that the Board i s 

powerless to do anything about i t . The Applicants c a v a l i e r l y 

dismiss Wyandot's predicament with the following remark: "[This 

IS not] Transact ion-related harm of the sort that the Board and 

i t s predecessor have remedied i n p r i o r control proceedings" 

("Applicants' Rebuttal," Vol. 1 at 510).'* Sadly, the .applicants 

forced I n t e r p r e t a t i o n of p r i o r Board and ICC precedent merely 

reveals how thoughtless they have become toward Ohio stone 

" To the contrary, the harms complained of here by 
Wyandot c o n s t i t u t e a loss of essential services, as w i l l be 
explained below. The Board has stated time and again that i t ca.i 
and w i l l take action to correct Transaction-related harms 
threatening essential services to shippers. 
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producers. Contrary to the Applicants' callous take on the 

s i t u a t i o n , Wyandot's is exactly the sort of harm that the Board 

is mandated to remedy. 

Fortunately, the above-enumerated adverse impacts of 

t h i s transaction are s u f f i c i e n t l y narrow i n scope that they may 

be corrected with equally narrow Board - imposed conditions. In 

t h i s case, the trackage r_ghts r e l i e f Wyandot would have imposed 

upon NS would serve to replic a t e Conrail's e x i s t i n g service route 

from Carey to Alliance and return.'^ I t would require trackage 

r i g h t s operations over only a small s t r e t c h of CSX mainline. The 

conditions -- p a r t i c u l a r l y Conditions 2 through 4 -- would also 

ensure that NS does more than pay " l i p service" to the 

transportation upon which both Wyandot and East Ohio Stone Co. 

depend. 

As mentioned above, the trackage r i g h t s r e l i e f e n t a i l s 

only a short s t r e t c h of r a i l l i n e , and i s operationally feasible. 

Jn t h i s regard, the Board should consider the vast array of 

trackage r i g h t s operations NS and CSX w i l l i n h e r i t over various 

li n e s i n Ohio i f the Transaction i s consummated. (For example, 

NS would enjoy trackage r i g h t s access to the current Conrail l i n e 

west of Crestline, OH.) Fin a l l y , the parties best able to assess 

the operational impacts of the trackage r i g h t s r e l i e t Wyandot 

' Haulage r i g h t s , while they might be appropriate i n 
other s i t u a t i o n s , would net overcome the problems Wyandot faces. 
While haulage would e f f e c t i v e l y permit s i n g l e - l i n e marketing by 
NS for Wyandot, i t would not eliminate the i n e f f i c i e n t 
interchange that would s t i l l have to take place at some point 
between CSX and NS to complete the Carey to Allia n c e haul. 
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requests -- the A p p l i c a n t s -- have o f f e r e d n o t h i n g t o s e r i o u s l y 

d isprove t h e i r f e a s i b i l i t y i n t h i s case.'^ 

D. The r e l i e f Wyandot seeks p r o t e c t s e s s e n t i a l ^ s e r v i ^ e s 

Wyandot's s i n g l e - c a r r i e r route between Carey and 

A l l i a n c e i s an e s s e n t i a l s e r v i c e as t h a t term i s d e f i n e d i n 

Lamoille V a l l e v R. Co. v. I.C.C. 711 F.2d 295 (D.C. C i r . 1983) 

( h e r e i n a f t e r , " L amoille V a l l e v " ) . As Wyandot has already made 

cl e a r , i t depends upon economical s i n g l e - c a r r i e r s e r v i c e i n order 

f o r i t t o be c o m p e t i t i v e i n more d i s t a n t markets (such as East 

Ohio Stone Co.) where there i s a high volume demand f o r 

aggregate. Without e f f e c t i v e p r e s e r v a t i o n of the e x i s t i n g 

C o n r a i l s e r v i c e t o East Ohio Stone Co. (or an all-NS r o u t i n g 

post T r a n s a c t i o n ) , Wyandot has demonstrated t h a t i t i s h i g h l y 

u n l i k e l y t o secure t h i s business i n the f u t u r e . Wyandot has a l s o 

shown t h a t l o s i n g the East Ohio Stone Co. business would r e s u l t 

i n about a 12% lo s s i n annual revenues, and would n e c e s s i t a t e the 

e l i m i n a t i o n of as many as 10 Wyandot employees. See, Wyandot 3, 

V e r i f i e d Statement of Timothy A. Wolfe, pp. 1-3. In other words. 

A p p l i c a n t s merely suggest t h a t the requested trackage 
r i g h t s could have a " p o t e n t i a l l y d i s r u p t i v e e f f e c t . " 
" A p p l i c a n t s ' R e b u t t a l " Vol. 1 at 510. They ignore the f a c t t h a t 
the trackage r i g h t s r e l i e f i s sought as between the A p p l i c a n t s 
themselves, and (at l e a s t at the o u t s e t ) does not i n v o l v e an 
" i n t e r l o p e r " t h i r d p a r t y r a i l c a r r i e r . The cl a i m of " p o t e n t i a l 
d i s r u p t i o n " i s disingenuous at best, inasmuch as NS had o f f e r e d 
W&LE access t o East Ohio Stone Co. as a replacement t o the l o s t 
C o n r a i l s i n g l e - l i n e s e r v i c e . See, "A p p l i c a n t s ' R e b u t t a l , " Vol. 
2B, Seale RVS at 7 (p. 497). As best Wyandot can determine, the 
W&LE trackage r i g h t s o f f e r would have e n t a i l e d o p e r a t i o n s over an 
NS main l i n e t h a t would have been no le s s " d i s r u p t i v e " than NS 
operations over f u t u r e CSX l i n e s . 
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the " a l t e r n a t i v e s " to an a l l NS r o u t i n g betwe3n Carey and 

Alliance -- s p e c i f i c a l l y , a e i t h e r a j o i n t CSX-NS r a i l haul or 

tracking - would be inadequate. As a r e s u l t , the Board should 

grant Wyandot the r e l i e f i t s has requested. 

Normally, "essential services" arguments have been 

raised by c a r r i e r s asserting that a r a i l r o a d t r a r s a c t i o n w i l l 

threaten the a p a r t i c u l a r c a r r i e r ' s a b i l i t y to provide r a i l 

service to customers located along i t s l i n e ^ . I t turns out, 

however, that the real test for essential services focuses on the 

"adequacy" of a l t e r n a t i v e service available to shippers. See. 

Lamoille Valley at 311 ("Congress... instructed the ICC to 

consider 'adequacy of transportation to the public'") . There i s 

no basis to assert that "essential services" claims cannot be 

made by a shipper such as Wyandot rather than a r a i l r o a d . Nor i s 

there any "threshold" requirement i n the law t.hat requires a 

shipper to allege the loss of a l l r a i l service to a v a i l i t s e l f of 

an "essential services" claim. 

As Wyandot's evidence has established, mere 

a v a i l a b i l i t y of r a i l service i s not the c r i * i c a l f a c t o r f o r 

aggregate shippers. Instead, given the economic circumstances 

under which the aggregate industry competes, the real question i s 

whether or not an aggregate shipper has s i n g l e - c a r r i e r service. 

As Wyandot has demonstrated above, most aggregate shippers do i n 

fact depend upon single - c a r r i e r service i n order to compete i n 

more dist a n t markets. See, Lamoille Valley at 312 (In assessing 

whether to impose protective conditions, " [ t ] h e [Board] may want 
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t o consider whether most shippers i n a p a r t i c u l a r i n d u s t r y r e l y 

on r a i l s e r v i c e . . . I f most shippers do r e l y on r a i l s e r v i c e , 

then a l t e r n a t e s e r v i c e i s probably not an adequ.->tc; s u b s t i t u t e " ) . 

Once again, f o r Wyandot and f o r most aggregate shippers, two-

c a r r i e r s e r v i c e i s not an adequate s u b s t i t u t e . T w o - c a r r i e r 

s e r v i c e i s n o - c a r r i e r s e r v i c e . 

Wyandot has e s t a b l i s h e d what w i l l happen t o i t i f i t 

loses the East Ohio Stone Co. business. Wyandot w i l l be f o r c e d 

t o reduce i t s p r o d u c t i o n and cut jobs. According t o L a m o i l l e 

V a l l e y , the Board i s e n t r u s t e d t o consider such harms i n g r a n t i n g 

p r o t e c t i v e r e l i e f . " ' While an assessment of shipper harm appears 

f i r s t under a Lamoille V a l l e y a n a l y s i s , the Board cannot end i t s 

a n a l y s i s w i t h o u t weighing o t h e r p u b l i c i n t e r e s t f a c t o r s . See, i i i ^ 

at 313. C l e a r l y , the loss of s i n g l e - c a r r i e r route e f f i c i e n c i e s 

and increased costs r e l a t i n g t h e r e t o are e x a c t l y the kinds of 

harms t n a t are c o n t r a r y t o the p u b l i c i n t e r e s t . ' 

Should East Ohio Stone Co. f i n d a l t e r n a t e sources of 

aggregate (a matter of no solace t o Wyandot), i t w i l l l i k e l y 

o b t a i n t h i s commodity v i a t r u c k d e l i v e r y . Aggregate p r i c e s w i l l 

I d . ("... i f a shipper cannct earn a f a i r r e t u r n [from 
u s i n g a l t e r n a t e t r a n s p o r t a t i o n ] , or can do so only by s h a r p l y 
c u r t a i l i n g o p e r a t i o n s , the [Board] probably ought t o i n q u i r e 
f u r t h e r i n t o the d e s i r a b i l i t y of p r o t e c t i v e c o n d i t i o n s " ) . 

" P r i v a t e b e n e f i t s [ t h a t i s , b e n e f i t s t o r a i l c a r r i e r s 
i n a t r a n s a c t i o n ] t h a t r e s u l t i n r e d u c t i o n i n c o m p e t i t i o n are 
considered d e t r i m e n t a l [ t o the p u b l i c i n t e r e s t ] i f they permit 
the c a r r i e r t o r a i s e r a t e s w i t h o u t improving s e r v i c e , reduce the 
q u a l i t y of s e r v i c e at a h i g h e r r a t e t o harm e s s e n t i a l s e r v i c e s . " 

Milwaukee R e o r g a i i i z a t i o n -- A c q u i s i t i o n by GTC, 2 I . C C 
2d 161 at 213 (Sept. 12, 1984). 
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be i n f l a t e d to ret ect t h i s more costly means of delivery, and 

additional trucks w i l l t r a n s l a t e i n t o more highway wear and tear, 

more a i r p o l l u t i o n , and more roadway congestion."- Should the 

Board elect not to grant the r e l i e f Wyandot has requested, i t 

must also accept that i t does so at considerable expense to 

Wyandot, Wyandot's employees. East Ohio Stone Co , and the 

communities that w i l l see increased truck a c t i v i t y to and from 

aggregate d i s t r i b u t i o n terminals. On the other hand, i f the 

Board grants Wyandot's request, i t w i l l simply be imposing a 

condition that preserves exactly a 10-mile trackage r i g h t s 

operation exercised today by Conrail. 

E. W&LE service between Carey and Alliance i s not an 
acceptable "solution" to the harms Wyandot w i l l 
experience as a result of the Transacticp 

As i s evident rrom Part I I , Summary of Requested Relief 

(above), Wyandot has ̂ ince October 21, 1997, re-assessed i t s r a i l 

service options, and has withdrawn i t s request to obtain single 

l i n e service from Carey to Alliance via the W&LE. 'Wyandot's 

reason for withdrawing Condition No. 5 i s quite simple. Wyandot 

simply cannot a f f o r d to devote nearly a l l ot i t s r a i l t r a f f i c to 

one c a r r i e r . W&LE i s already Wyandot's largest r a i l service 

provider,'' and d i v e r t i n g the e x i s t i n g East Ohio Stone Co. 

"Intermodal diversions may res u l t i n public benefits, 
r a i l service that a t t r a c t s t r a f f i c away from other modes i s a 
benefit because shippers can be provided with a more f u e l -
e f f i c i e n t transportation service." Id. 

'" Wyandot acknowledges that W&LE's s i n g l e - l i n e service 
i s essential to Wyandot's f i n a n c i a l well being. 
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t r a t f i c to a W&LE route would only make Wyandot that more 

dependent upon one r a i l r o a d . In fact, were the Board to impose 

W&LE trackage r i g h t s acces to East Ohio Stone Co. as a condition 

to the Transaction - p a r t i c u l a r l y i n the absence of the r e l i e f 

requested i n Conditions 1 tiirough 4 - - W&LE would control about 

85% ot a l l of Wyandot's r a i l t r a f f i c . 

Wyandot recognizes that, for NS and CSX, Wyandot's 

aggregate business may not be as appealing as other commodities. 

This may be one of the key reasons why the Applicants are so 

reluctant to do the responsible thing and provide f o r NS trackage 

r i g h t s between Carey and Upper Sandusky, OH. Indeed, the 

Applicants' behavior toward other Ohio shippers of stono and l i k e 

commodities (Martin Marietta Materials and National Lime and 

Stone Company, f o r exaniple) shows a unifor-m i n t e n t to v i r t u a l l y 

abandon stone t r a f f i c where possible.'^" 

Whatever t r u l y motivates the Applicants t o r e s i s t NS 

si n g l e - c a r r i e r aggregate service between Carey and Alliance, i t 

is not enough to j u s t i f y forcing Wyandot i n t o the untenable 

po s i t i o n of "putting a l l of i t s eggs i n t o one basket." Like most 

shippers, Wyandot finds i t i n i t s economic best i n t e r e s t not to 

commit nearly a l l of i t s t r a f f i c to a single r a i l r o a d . " For the 

Because the Applicants manifest such an apparent 
aversion to handling additional aggregate t r a f f i c , Wyandot has 
requested i n Condition 4 that i t r e t a i n the r i g h t to designate 
another c a r r i e r (other than either of the Applicants) to operate 
between Carey and Alliance. 

In f a c t , not only would a W&LE trackage r i g h t s 
" s o l u t i o n " for Carey to Alliance t r a f f i c require Wyandot to 
devote more t r a f f i c to W&LE, i t would only f u r t h e r concentrate i n 
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Board e i t h e r to deny altogether Wyandot's requests for r e l i e f , or 

to "solve" Wyandot's problems by way of expanding W&LE operations 

would permit NS and CSX out of a problem that ought best to be 

esolved by those who would seek create i t i n the f i r s t place. 

In fact, i t would be contrary to established Board and ICC polic y 

to impose upon W&LE (not one of the Primary Applicants) a 

condition that, i f rejected or unsuccessfully carried out by 

W&LE, would impede consummation of the Transaction. See, Boston 

& Maine Corp. Trackage Rights, 360 I.C.C, 239, 241-242 (June 

20, 1979). Thus, the Board ought f i r s t to look to those who 

create a problem when imposing Transact ion-related r e l i e f -- i n 

th i s case, NS and CSX, and not W&LE. 

F. The Applicants' Settlement Agreement with the National 
Industrial Transportation League does not adequately 
addiess the adverse consequences of the Transaction 

Wyandot i s aware that the National I n d u s t r i a l 

Transportation League ("NITL") has executed an agreement with NS 

and CSX which, i n part, purports to address " l - t o - 2 " s i t u a t i o n s . 

That agreement w i l l do v i r t u a l l y nothing for W-/andot . A section 

of that agreement (hereinafter, the "NITL Agreement") i d e n t i f i e d 

as Section E - " I n t e r l i n e Service," provides that, f o r such 

t r a f f i c as Wyandot's Care^ - Alliance aggregate, the Applicants 

w i l l r e t a i n i n e f f e c t f o r three years a f t e r consummation ot the 

Transaction the e x i s t i n g Conrail rate (subject to RCAF-U 

the hands of W&LE those eastern stone markets i n which Wyandot 
competes. 
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increases), and that the Applicants w i l l "work with [ ' l - t o - 2 ' 

shippers] to provide f a i r and reasonable j o i n t l i n e service." 

This i s a provision that f a i l s to provide Wyandot any sort of 

true future assurances concerning i t s East Ohio Stone Co. 

business. 

The NITL Agreement w i l l not help Wyandot f o r three 

reasons. F i r s t , the NITL Agreement t a i l s adequately to address 

the reduction i n service that w i l l assuredly accompany the j o i n t -

l i n e service Wyandot would receive. Second, i t does not address 

car supply. Third, and most importantly, i t would at best 

protect Wyandot's access to East Ohio Stone Co. f o r only three 

years, whereupon i t i s altogether c e r t a i n that t h i s business 

would evaporate for reasons explained above. For short-haul 

business such as Wyandot's aggregate t r a f f i c to A l l i a n c e , the 

NITL Agreement i s nothing more than a three-year "stay of 

execution." No matter how " f a i r " or "reasonable" Applicants' 

j o i n t l i n e service might be between Carey and Alliance, i t w i l l 

under no circumstances be enough to keep the t r a f f i c moving three 

years a f t e r consummation of the Transaction. 

V. CONCLUSION 

Wyandot Dolomite, Inc. i s a small, family-owned 

business located i n northwestern Ohio. The commodities i t ships 

are l a r g e l y dependent upon r a i l , and most of Wyandot's production 

is transported by t r a i n . Because the aggregate Wyandot s e l l s i s 

by i t s nature a fungible and low value commodity, Wyandot's 
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a b i l i t y to s e l l i t s product i s constrained by geography the 

fur t h e r away the consumer, the more expensive the delivered 

product no matter the transportation mode. The highly-touted 

expanded s i n g l e - l i n e service the Applicants promise as a benefit 

of the Transaction has no meaning to Wyandot. As a p r a c t i c a l 

matter, Wyandot w i l l not, as a re s u l t ot the Transaction, f i n d 

i t s e l t enjoying competitive r a i l access to markets f o r which i t 

i s now non-competitive. 

Wyandot can perceive no instances where i t would be 

bene f i t t e d by the Transaction, and neither, i t appears, do the 

Applicants. Instead, as a l l p a r t i e s acknowledge, Wyandot w i l l 

only s u f f e r harm as a consequence of the p o t e n t i a l loss of single 

c a r r i e r service to East Ohio Stone Co. -- one of Wyandot's key 

customers. The only question becomes whether the harm Wyandot 

has demonstrated i t w i l l s u f f e r as a re s u l t of the Transaction is 

the sort that the Board has the a b i l i t y and duty to remedy. 

In the preceding sections, Wyandot has shown that p r i o r 

ICC and Board precedent, the public interest objectives contained 

i n 49 U.S.C. §11324, the Rail Transportation Policy of 49 U.S.C. 

§10101, and the "essential services" standards set f o r t h i n 

Lamoille Valley mandate the r e l i e f that Wyandot seeks from, the 

Board. As far as the s p e c i f i c r e l i e f Wyzndot seeks (NS single 

l i n e service between Carey and A l l i a n c e ) , i t i s intended not only 

to preserve c e r t a i n r a i l r o a d operating e f f i c i e n c i e s that Wyandot 

enjoys today, but i t i s also designed to protect the essential 

services upon which Wyandot c u r r e n t l y depends. 

23 



The scope of the r e l i e f Wyandot requests i s narrowly-

t a i l o r e d t o remedy the harm. The trackage r i g h t s to be granted 

to NS (along with the attendant r i g h t s and r e s p o n s i b i l i t i e s NS 

would assume) involve only about 10 miles of trackage, and would 

r e p l i c a t e exactiy trackage r i g h t s Conrail currently possesses and 

exercises between Upper Sandusky and Carey, OH. (Wyandot again 

makes clear that W&LE service between Carey and Alliance, as a 

" s u b s t i t u t e " f o r NS single l i n e service, would be contrary to 

Wyandot's best i n t e r e s t s . In that regard, Wyandot asks the Board 

whether i t i s i n the p " b l i c i n t e r e s t to force a shipper to more 

completely r e l y upon thc services of only one c a r r i e r when other 

rail r o a d s are also avaiiabie.) 

Wyandot urges the Board c a r e f u l l y to consider the 

i n t e r e s t s of the smaller p a r t i e s to t h i s proceeding, oecause 

Wyandot may very well q u a l i f y as one such "smaller party." 

Despite i t s r e l a t i v e size and i t s overall impact on the 

transaction, Wyandot's concerns, and the harms i t has shown i t 

w i l l s u f f e r absent appropriate Board action, are no less 

important to i t or to the markets i t serves i n t u i s corner of the 

midwest. The Board must not lose sight of i t s duty to pi Jtect 

the public i n t e r e s t , and i t must not ignore smaller shippers --

such as Wyandot -- that the Board i s uniquely capable to protect 

against avoidable abuses. For these reasons, Wyandot Dolomite, 

Inc. r e s p e c t f u l l y requests that the Board impose the four 
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p r o t e c t i v e c o n d i t i o n s set f o r t h above, should i t approve the 

subject A p p l i c a t i o n . 

R e s p e c t f u l l y submitted. 

Robert A. Wimbish 
REA, CROSS & AUCHINCLOSS 
1920 "N" S t r e e t , N W. 
Washington, D.C. 20036 
(202) 785-3700 

Counsel f o r Wyandot Dolomite, Inc 

DATED: February 23, 1998 
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flHi 
Interrogatory No. 5. For each movement for which t;he answer 

to Interrogatory No. 4 i s a f f i r m a t i v e , please state: 

a. For 1995 and 1996, the annual volume of the 
product that moved v i a barge i n tons and as a 
percentage of Wyandot's t o t a l volume of sales of the 
product; 

b. The transp o r t a t i o n rate i n dolla r s per ton; 

c. The scheduled and average actual t r a n s i t time f o r 
the barge movement from o r i g i n to destination. 

Answer: 

Since no such t r a f f i c moved by barge, there i s no 

information e x i s t s that i s responsive to Interrogatory No. 3 

in t e r r o g a t o r y No. 6. I d e n t i f y each person t o whom Wyandot 
shipped or from whom Wyandot received any product since January 
1, 1995, that was shipped by j o i n t - l i n e r a i l movement (whether or 
not shipping was arranged by Wyandot or the customer) and 
separately f o r each such person state: 

a. The products by t h e i r 5 - d i g i t STCC codes; 

b. The o r i g i n points of any j o i n t - l i n e r a i l 
movements; 

c. The destination points of any j o i n t - l i n e r a i l 
movements; 

d. The locations of each interchange point involved 
i n a j o i n t - l i n e movement; 

e. Separately f o r each product sold t o that person 
and f o r each j o i n t - l i n e r a i l movement, state: 

( i ) the annual volume of product 
shipped expressed i n carloads and tons 
and as a percentage of Wyandot's t o t a l 
volume of sales of the product; 

( i i ) the annual volume of product 
shipped expressed i n d o l l a r revenues 
exclusive of the cost of r a i l shipment; 
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( i i i ) the annual p r i c e , r a t e , or charge 
of the shipment. 

Answer: 

The only such shipments took place i n 1995 as follows 

Midvale Plant (Midvale, OH) Leek M a t e r i a l s Co. 
Mr. Tony Leek 
124 D a r r e l l Rd. 
Akron, OH 44 305 

a. STCC Code 14 219 

b. Wyandot Dolomite, Inc. (Carey, OH) 

c. Midvale, OH 

d. Brewster, OH 

e. Leek M a t e r i a l s / Midvale, OH 

i . 1995 Leek M a t e r i a l s : 
car loads; 20,827 t o t a l tons 

2v of t o t a l sales 

^ m m U m i g ^ i n t o t a l revenue 

i i i . 1995 r a i l r a t e f^B^P--"^ 
O r i g i n = Wheel/ng^^Lake Er i e RR 
D e s t i n a t i o n = R.J. Corman RR 
(R.J. Gorman's r a t e i s not known) 

M i l l e r Mining Co. 
Mr. Olan M i l l e r 
P.O. Box 525 
Sugarcreek, OH 44681 

a. 14219 

b. Wyandot Dolomite, Inc 

c. Sugarcreek, OH 

d. Brewster, OH 

e. M i l l e r Mining Co. 

- Carey, OH 



i . 1995 M i l l e r Mining Co.: 
243 car l o a d s ; 24,346 t o t a l tons 
2% of t o t a l sales 

$ ^ | ^ H m ^ i n t o t a l revenue 

i i i . 1995 r a i l r a t e ^ ^ H B P ^ ^ ^on 
O r i g i n = Wheeling ^ L a k e E r i e RR 
D e s t i n a t i o n = Ohio Central RR 

I n t e r r o g a t o r y No. 7. I d e n t i f y a l l documents c o n s t i t u t i n g , 
r e f e r r i n g t o , or r e l a t i n g t o any study or c o n s i d e r a t i o n of j o i n t 
l i n e r a r l shipments of Wyandot's products t o any person 
i d e n t i f i e d , or which should be i d e n t i f i e d , i n response t o 
I n t e r r o g a t o r y No. 6. 

Answer: 

Wyandot has no such documents. However, a l l documents t h a t 

are i n some way responsive i n these i n t e r r o g a t o r i e s are in c l u d e d 

w i t h t h i s response, and havo been added t o Wyandot's document 

d e p o s i t o r y . 

I n t e r r g g a t - o r y No. 8. I d e n t i f y each person t o whom Wyandot 
has o f f e r e d t o s e l l but has not yet s o l d any product f o r d e l i v e r y 
a f t e r the date of s e r v i c e of t h i s document t h a t Wyandot expects 
w i l l be shipped by j o i n t - l i n e r a i l movement (whether or not 
s h i p p i n g was or w i l l be arranged by Wyandot or the customer) and 
sep a r a t e l y f o r each such person s t a t e : 

a. 

b. 

The p r c - ' j c t s by t h e i r 5 - d i g i t STCC codes; 

The o r i g i n p o i n t s of any expected j o i n t - l i n e r a i l 
movements; 

c. The d e s t i n a t i o n p o i n t s of any expected j o i n t - l i n e 
r a i l movenients; 

d. The l o c a t i o n s of each interchange p o i n t i n v o l v e d 
m any expected j o i n t - l i n e movement; 

e. Separately f o r each product o f f e r e d t o t h a t person 
and f o r each expected j o i n t - l i n e r a i l movement 
s t a t e : ' 
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( i ) the annual volume of product expected 
t o be shipped expressed i n carloads and 
tons and as a percentage of Wyandot's t o t a l 
volume of expected sales of the product; 

( i i ) the annual volume of product expected 
t o be shipped expressed i n d o l l a r revenues 
e x c l u s i v e of the cost of r a i l shipment; 

( i i i ) t h e annual p r i c e , r a t e , or charge of 
the expected shipraent. 

Answer: 

Thcie i s only one such person as f o l l o w s : 

R&J T r u c k i n g 
Mr. Mark Carroe 
8063 Southern Blvd. 
Boardman, OH 44 512 

a. 

b. 

c. 

d. 

e. 

STCC Coie 14 219 

Carey, OH 

Youngstown, OH v i a C o n r a i l and the Ohio Central RR 

Interchange at Hazelton Yard i n Youngstown, OH 

( i ) a p p r o x i m a t e l y 2,000 t o 4,000 car loads; 
200,000 t o 400,000 tons; p r o j e c t e d 12 to 25% 
ot Wyandot's a n t i c i p a t e d 1998 t o t a l stone 
sales . 

( i i ; P r o j e c t e d t o t a l annual revenues of 
approximately ̂ ^ m m ^ t o ^ m ^ m u m ^ 

( i i i ) P r i c e , r a t e , charges are s t i l l under 
n e g o t i a t i o n . However, i t i s h i g h l y 
u n l i k e l y at t h i s time t h a t Wyandot w i l l 
s u c c e s s f u l l y secure t h i s c o n t r a c t because 
the r a i l s e r v i c e costs associated w i t h t h i s 
proposed j o i n t l i n e move are, as yet, too 
h i g h . 

I n t e r y p g a t o r y ^ J J o ^ . I d e n t i f y a l l documents c o n s t i t u t i n g , 
r e f e r r i n g t o , or r e l a t i n g t o any study or c o n s i d e r a t i o n of j o i n t 
l i n e r a i l shipments of Wyandot's products t o any person 
i d e n t i f i e d , o r which should be i d e n t i f i e d , i n response t o 
I n t e r r o g a t o r y No. 8. 
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puolic version of t h i s f i i i n g . 

Thank you for your assistance i n t h i s matter. I f you have 
any question please f e e l free to c a l l me at 202-307-6357. 

No-

Sincerely yours--

Michael P- Harmonis 
Attorney 
Transportation, Energy and 

Agric u l t u r e Section 

Enclosures 

The Honorable Jacob Leventhal 
Parties of Record 



STB FD 33388 2-23-98 E 



BEFORE THE 
SURFACE TRANSPORTATION BfJARD 

AF.U-32 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation. Inc.. 
Nortolk Southern C orp. and Norfolk 

Southem Ry. Co.--Control and Operating 
Leases/Agreements-Conrail Inc. 

and Consolidated Raii Corporation 
Transfer of Ra''oad Line h> Nortolk 

Southem kailway Company to CSX Iransportation. Inc 

BRIEF OF THE ALLIED RAIL UNIONS 

Fl -,0A 

Of Counsel: 
W illiarn A Bon. (ieneral Counsel 
Mrotlu'rhood ot Maintenance of Waj Lmployci 
265.';5 I vergreen R«a<.' Stittc 200 
Southfield. Ml 48'J/6 
(248) ')4S-I0i0 

Do.'aid I Ciriftla. l-.sq 
Brotherhood o( Maintenance of Way Employes 
400 North Capitol Street, Suite 8.'!2 
Uashington. D C. 20001-1511 
(202)6.̂ 8-213.'; 

( ounsel (or Brotherhood ot" 
Maintenance ot Way Employes 

David Rosen 
(I'Donnt ll Schwan? (llan.stein & Rosen 
60 1 ast 42 Street. Suite 1022 
Neu \o \ \ . N^ 10I6.> 

Counsel tor I ransport Workers Union of America 

William G. Mahone/ 
John (J'P. Clari ". Jr. 
Richard S. Edelman 
I . Pat Wynns 
HKiHSAW. MAHONEY & CLARKE.P.C. 
1050 17'" Street. N.W. 
Suite 210 
Washington. D.C. 20036 
(202)2%-8500 

Counsel for RaiKvas l.abor Executives' 
Association and its afllliaied organizations: 
.American l rain Dispatchers Departmeni' 
Bl.I-;; Brotherhood ot Locomotive 
Engineers; Brotherhood of Maintenance of 
Way Employes; Brotherhood of Railroad 
Signalmen; International Brotherhood ol 
Boilermakers &filacksmi.hs; Intemational 
Brotherhood of Electrical Workers; The 
National Conference of" Firemen & 
Oilers/SEIU; Sheet Metal Workers Intema
tional Association; and Transport Workers 
Union c, America 

Datt: February 2.V 



H I ; E ( ) R I : H I E 

S L I R E A C I ; T R A N S P O R I A I I O N B O A R D 

ARi;-32 

Finan e Dockel No, >mS 

CSX Corporation .ind ( S.X rra,<sporlation. Inc. 
No. l'olk St iitliern Corp, anci Nortolk 

Southem R\. ( \ ) --( ontrol and Operating 
I,eases'Agreenienis—Conrail Inc, 

and Consolidated Rail Corporation 
I ranster ol Railroad I.inc hy Norfolk 

Southern Railway Conipany t o ( SX I ransportation. Inc, 

BRIEF OF THE ALLIFD RAIL I NIONS 

o r Counsel , 
William A, tton. (jeneral Counsel 
Brotherhood of Maintenance of Wa\ l iiipldv es 
26.SSS I vcrurcen Road. Suite 200 
Soulhtield. Ml 4S076 
(248)048-1010 

Donald I (iritfin. Esq, 
Hrotherliood of Maintenance ot Wa.\ l inpUn es 
400 North C:<nitol Street, Suite 852 
Was',.ngton. DC 20001-1511 
(::i2)6.^8-2i,^>5 

Counsel tor Hrolherhood of 
Mamlenance ol Wa\ Eniphn es 

Dav id Rosen 
O'Donnell Schwartz (ilanslein & Rosen 
60 I ast 42'"' Street. Suite 1022 
New ^'oik. NV 10105 

Counsel ior Iransport Workers l'nion cif America 

William G. Mahoney 
John OMC Clarke. Jr. 
Richard S. i;delman 
1.. I'al Wynns 
llKiHSAW. MAHONI Y & CI ARKl .P C 
1050 17'" Street. N.W. 
Suite 210 
Wa.shinglon. D.C. 20036 
(2()2)2%-S500 

Coun.sel for Railway 1 abor l:xecutives" 
As.socialion and its alfiliated organiziitions: 
American 1 rain Dispatchers Department/ 
Bl .E; Brotherhood of I ,ocomotiv e 
I'iigineers; Brotherhood ot Maintenance ol 
Way Employes; Brotherhood of Railroad 
Signalmen; International Brolherhood of 
Boilermakers & Blacksmiths; International 
Brotherhood of Electrical Workers; l he 
National Conference of l iremen & 
Oilers/Si:iU; Sheet Metal Workers Interna
tional As.sociati»>ii; and 1 ransport W orkers 
Union of America 

Date: 1 cbruarv 23. 1W8 



I ABLE OK ( O M ENTS 

at.e 

INTRODUCTION 

ARGUMENI 

APPLICANTS IIANT- I All I D IO SHOW THAT APPRtn Al OE I HE 
TRANSACUON IS IN I l l l PUBl K INTI RI SI 

A 

B 

C 

D 

EtVects On Einployees 

ITViciency .And Satetv 

ErtvXts Of T he T ransaction On Competition 

Applicants Have Failed to Shou l hat I he Balance of Public Interest 
Consideiatit ns Tilts in Favor of the Tran.saction 

II HIE; BOARD APPROX I S THE TRANSAC TION. I r siioui D ISSUE, I HE 
DEC EARAI IONS SOUGH 1 B\ ARU RlXiARDING THE IMPAC EOF IHE 
APPLICATION ON ( OI.I ECTIVE BARGAININCi ACiREEMI NT RICiH ES AND 
DUTIES 

A .Applicants' Plans To .Abrogate lhe lerms ofthe Conrail C BAs ,\re C learlv 
Contrary T o 1 he Rl A And Are Not Permitted By The Plain l anguage Ol" l he 
ICCT'A 

I , Applicants" Plans l o C hange 1 he CBA Terms Applicable Fo 
Conrail Workers T hiough ST B Order And STB Compulsoiy 
Arbitration Are Violative Of l he Most Fundamental Elements Of 
I he RaiKvav 1 aboi Act 

Neither I he Plain language OfThe ICCTA Nor Decisions 
Regaiding Its Purptise Support .Applicants' Claim l hat A.i STB 
Older Or SIB Arbitration Decision Can Authoii/e l hem l'o 
Change l he Rates Of Pay. Rules And Working Conditions For 
Conrail Workers 

1 1 

14 

14 

15 

-I-



3. The Language OfThe Statutes And The Caselaw Concerning Their 
Interaction Refute Applicar.is Claim Fhat Fhe ICCT.A Permits 
Fhem Ft) Abrogate T he CBA Rights OI C onrail Witrkers 17 

B Decisions "sealing Specificallv With T he ,Vt'V4 York Dock Conditions Do Not 
Support .Applicants C laim That T he Conditions Authorize Fhem To Refuse I o 
Apply Fhe Conrail CBAs Fo Conrail Eiiiplovees 20 

C. Fhe Historical Relationship Betvveen Fhe REA And ICA And The History OfThe 
I-mployee Protections Provides No Support Io Applicants 27 

D Applicants' Plans T o Abrogate T h<, Conrail CB.As Foi I he \ a.st Majontv Of 

Conrail Workers Nece.s.sitate Issuance OfThe Decla.ations Sought By .ARI' 35 

1. Applicants Plan I o CTiange Ihe CBA Rights Of Conrail Workers 35 

2. .Applicants" Showing Of Necessity For Their Planned CB.A 
Changes Is Inadetjuate I nder Controlling Preceden: 41 

CONCLUSION 49 

-11-



INTRODUCTION 

Fhis brief is submitted by the .Allied Rail Unions (.ARI )' in connection with the Board s 

coiisidoraricti of the application of bv CSX Corp and its stibsidiarte'« CCSX ") and \drfolk 

Southem C orp and its subsidiaries ("NS") for Boaul appioval of llicii acquisition of control and 

division ofthe Consolidated Rail Coij ( "Conrair'), as well as the operation of portions oflhe 

cuiieiil ( oiiiail Imes b> their subsidiaries, CS.X I laiisporialion ( C S.X F ) and Norfolk Soui.'iein 

Railroad ( "NSR ") -' 

In then C omments. the Allied Rail I luoiis asserted that the rtaiisaction should be denied 

as inconsistent vvith the public interest because t>f its likelv adverse effects on tall emplovees on 

the safety of railroad oper:ilions and on (.ompetition In the Northeast, and because the .Applicants 

have tailed Ii> dem(>',isfrafe that there will be sutVicieni public benellls from the T ransaction to 

lustifv ts approval given its likelv adveise Impacts 

lhe ARI ' futther contended that I f th . ' Boaul does approve the Application, such approval 

should be accompanied bv declarations that ciiireiil rates of |-)av. rules .i • . vvorking coiulitions and 

othei rights privileges and benetits undei existing collective bargaining agreements ( "CB A ') must 

he pieserveil. that .Applicants have failcil lo ilcitioiistiale anv iiecessiiv for overriding anv tcims ot' 

existing CBAs, and, that anv approval ot'the Application vvould not constiuite explicit oi niipllclt 

' Allied R..;i UMIOI:S fiieaiis lhe Aincricaii I ram Disnatcheis I)e[iartitient BEE 
( A I Dl) ). Biotherhood of locomotive Engineers ( BEE ), Biolhei hood i t ' Mainieiiaiice of 
Wav l inploves( BMW E"), Biotherhood of Railioad Signalmen ("BRS" ). Inlernalional 
Bu>therliood i>l'Boilermakers, hon Ship Builders. Blacksmiths. Foigeis atui Helpers ( IBB ), 
Inlemalioiial Brolherhood of i JecUlcal Uoikeis (IBEW ), Ihe National ( onlerence of l lieiiien t"v; 
Oilers SI IU I NClO' ). Sheet Metal Workers Intemational Associatu n ( SMW EA "), aiui 

I raiispori Woikei-. I i i ioii (" I W'l '") 

CSX and NS vviii lie refened lo lointiv lu iein as " Applicants ", then application vvili lie 
letcncd to lierein as Application" and the proposed acciulsif m of control and division ot 
( onrail and the sepaiate operation of iis lines bv ( S.X and NS uil! be leferied lo herein as tlie 
"1 ransaction " 



sanctioi foi Applicants" plans lo abuigate oi modifv existing CBAs The ARU believes that such 

declarations vvouid be necessarv because llie Applicants have acknowledged that thev will use any 

approval ofthe 1 ransaction as Mipport for then piaiined CBA changes Applicants seek to enlist 

the goveinmenl as iheir agent foi leoidenng then pnvate leiatioiis with then emplovees Such an 

oiilcoine would not onlv be iiico" asten: willi the ICC I A it uould iinderriine the Railwav I abor 

Act ( RE A ), 45 U S C 1 5 I c/ My. and be desliuctive of laboi lelatioiis in the railroad industrv 

File potentiai adv erse conset|iiences mclude s.in ersion of the statiitor\ scheme gov eming labor 

relations in (his induslrv', contiiiuaig litigation involving labor, management :iiid the Boarci, (mor 

empUnec morale uhlch uil! adverselv atVect service and pt̂ sslbiv the exercise of self-iieip In 

lesponse to unilateral aciion by thc App'ic. nl> .S'n / niuJ .Suiii:̂  v. I IMJCII. 225.233-23(< 

( l'C,0). s,',' <i/\o the historv ofiailroad industrv labor relations since U)S« and the F'.'deral 

Railroad Administratioi. leports on . P and C SX I ' 

.Applicants have Illed an extensive response to the ARI Comments (approximatelv one-

tifth of Applicants' Rebuttal, CS.X/NS I 7() ("Rebiitlai ), is devoted to responding to labor 

issues) I his brief vvill summari/e and emphasi/e the kev points in the \Rl ('emments and will 

' In Its Comments the ARI noteci that linpienivntation of CB A changes outside Rl \ 
processes vvas violative ofthe RIA and K'C 1 A, and that "unions . gene allv (not all ARI 
Unions). ut>uld respond by striking Coniments at s7 ARC aiso noted that several oigani/almiis 
iniended to foiiou longstanding industi-y practice and negotiate undei IIT. Kl \ uith respect to the 
impact oftiie I ransaction on emplovees, and that ti'ose oigaiil/ations would lie lustitied :ii 
respc>iiding ti,) unilaleial ciianges In resorting to sell'-iielp (Comments at 7S-70) Applieanis claim 
that thev understood these two geiicialiv worded phrases in a i(v> page document ti, - "an that ail 
ofllie \Rl unions had decided ;o serve section (> iMlices and to strike I his appare p' iception 
of Applicants seems to have been predicated on a deliberate misreading ot"general ai ambiguous 
iaiiguagc and oi a failuie to aciualiv lead the declarations submitled bv the ,\RU (pauiculailv 
those ref red to in conm-clion with the cited remarks) wli'ch clearly indicated that onlv one ARI 
I nion (BRS) had actuaiiv de< lded lo serve Section o notices, onlv one ARU Union (BEE) was 
then considering such a course of action, th.it the oihei ARI' I iiioiis uere silent on that point and 
thai no union expres.sed plans for a strike / (.nm/hi/v Ma,M'ii Declaration (paitu uiatlv *o) wiiii 
Fleming Declaration lo date oniv BRS has served a Section notice and no organi/ation has anv 
cm I cut I'ltent to strike 



respond lo Applicants' rebuttal ARU respectfully refers the Board to the Ctmiments for more 

detailed di.scussion ofthe facts and all ofthe ,\Rl legai arguments ARU also respectfully refers 

the Board to the recer.t article by William Ci Mahonev In the Tninsporlalmn I aw .lonnial \ ol 

24, No 3 (Spring/Summer l'J')7). l lu Imerstaic { 'tminwrcc ( 'otniiiisuoii .Surjiuv ranspoiUiUoii 

HoarJ a.s Rcyiilaior of I ahor v Riî hl.s and I\'rc}:iilator of Railroads ' (fhlti^ations: llu 

('oiiiii\'cd CoHi.Mon of llic Iniersiale ('ommciw . h t uilli ilic Ratlnav I.ahor . Ic / ("Mahoney 

Article"), with respect to the historical development ofthe issues relating to the etVect of 

ICtVST B decisions on CBA rights and the startling transformation ofthe ICC/STB into a heavy-

handed labor relations regulator in the name of transportation deregulation 

ARCa MENT 

L APPLICANTS HAV E FAILED TO SIIOVV TIIA I APPROVAL OF FIIE 
TRANSA( TION IS IN TIIE Pl BLK IN l ERES I 

In order lo appuive the Application, the Board must fmd that Applicants have 

demonstrated that the I ransaction Is consistent wl ' the public interest, special emphasis applies 

to the Interests identified at 4') U S C ijl 1324(b). but the Board s tesponsibiiitv includes 

assessment ofthe public interesi generallv {.Mi I van huckiny, < 'o. v. I mud Stales. 321 US at 

(>7. SO) I he evidence and aigument otfered bv Applicants arc not sunicient to support a tlnding 

that the I ransaction is consislent iii the pubiic interest 

A. EtVects On E mployees 

As ARI' noted in ils Comments, Applieanis' own tilings in this proceeding demonstiate 

that tlie transaction Is likelv to have .significant adverse Impact on the employment of'rail workers, 

in that more than 4.001) positions (hopefully 2.''(Ki net) will be eliminated and more ilian 2,300 

jobs will be transferred to di.stant locations Applicants hav e sought to minimize the significance of 

this a.spect ofthe I ransactKin by describing the job lo.s.ses and transfers as relatively insignificant 
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and suggesting that their prt)jections for possible Increa.ses in employment in the future should 

mitigate the adverse etleet ofthe Iransaction on employees Rebuttal at 572, 577 Howevei. the 

loss ofa job Ol tiansfer to a work kicatlon hundreds of miles distant are not Insignificant to the 

employees involved or their lair.ilier. Moreover Applicants have stated that the heaviest 

emplovment inipact will be in the maintenance of wav. carmen and clerical cratU, and Applicants 

have not .suggested that the increases in hiring that thev project will be in anv ofthe crafts lhat will 

sufler significant job losses (Rebuttal at 572) The ARI' therefore submits that the projected job 

lo.s.ses and transfer impacts of the I ran.saction demonstrate that it wouid not lie consistent uith the 

public interest as expressed In 4̂ ) U S C ij l I >24(bl(4) .Sec (Ircai Sorthern Merger. >2S ICC 

4(iO, 4SI ( UH)(>) in vvhich a meiger application was denied because of its likely negative impacl IMI 

emplovees and communities 

Anolher very significanl impact t)f the rraii.saction on employees (ab.sent is.suance ofthe 

declarations sought bv ARU) is lhat the CBA and general REA rights of Applicants" emplovees 

will be abrogated by Ap| licants under color ol S I B appuwai ot'iheir .Application And the loss of 

these contract rights vvould not be compensated under the moneiarv benefit.> prov isions ttf the 

Nevv N'oik Dock conditions because those provisions protect employees only from los,-.es in 

earnings and nuning expenses, not losses in non-compensation contract rights Fhe Board is 

obligated to consider Applicants' p.,ins in this regard as militating against approval oflhe 

tran.saction not onlv because of Section i 1324(|i). bait also because ofthe Board s oiiilgation to 

considei the rec|utrements and policies of either federal laws 

The Supieme Court has repeatedlv held that the IC'C SIB mav not act as ifthe legal 

envlronmeii! for its decisions Is Hmiled lo Its own stalule Rather, it must consider the commands 

and policies of other iaus and attempt lo accommodate otlvr iaus bv limiting its decisions so that 

ll does not "irencli upon' other laws, and by minimizing anv confiicls that cannot be prevented 



Mcf can Iruckin};. supra.. Hitrlin,i;ton Irm k I ines v. I 'nited Stales, 17] (' S 1 '̂ 6 (l')63) Denver 

and KIO ( irande Western li .u. v. C/itted .States. Mil l i S 4S5(U>()7) .See also .XCM York 

.Shipping; .'iss n v. fMC. X54 F 2d I33X(DC Cir l<)SX) 

In M. l can Trucking; ihi Court stated that the ICC was iec|uired to consider the anli-lrust 

laws and could not "disregard their policy" ^21 U S at S6 In Hiirlin\:ii)n Iruck. the Court stated 

that must be careful to account tor the possible etVecls of its decisions on the tunctioning ot lhe 

national labor relations policv ". that the Commission acts in a "most delicate area " when Its 

decisions can afVect the labor laws, that the "policies oflhe Inter.stale Coinmerce Act and the 

labor act necessarilv must be accommodated one to the other", and, that the ICC must take care 

rot to trench upon' the labor law because its decision could contravene nalionai labor policy 

.iTl US at 1 72- i 73 In / )i'//ri7' Ric (Irande and Weslern. the Court reiterated its sta'ement in 

Mcl ean lhat "in executing |the policies ofthe ICV\) the Commission mav be faced vvith 

overlapping and at times inconsistent policie embodied in other legislation enacted at ditferent 

times and with difierent pioblems In view W hen this Is true. It cannot, without more, ignore the 

latter " 3S7 US at 4*>4 

More recentlv. the DC C iicuil followed the Supreme ( ourt s lioidings in these ca.ses in 

Its .\cii York Sliippiny decision I'he D C Circuit stated that when iherj is a possible confiicl 

between an agency's enabling statute and anolher iaw. the agency is required to identifv the 

relc.ani polices cif the olher law. analy/e its ptnential courses of actiivis and their etVects on the 

other law. attenipi lo act in accordance wilh Its enabling statute without infnngemeni on the other 

law attein|)t to ininimi/e anv confiicl, and If confiicl cannot be averted, it must explain vvhy there 

are no altematives to a decision that will re.sult in a confiicl and how the course taken minimizes 

potential conflict S54 F 2d at l3o3-os, 70 I he Court further noted thai these obligations were 

especially forceful wiien " the agency s organic legislation " specifically tequires consideration of 



the public intere.st such that the policies of olher laws are elVectively incorporated into fhe 

agency s own enabling statute Id at 1371-72 I hus, tiie Supreme C ourt lias repeatedlv held, over 

a thirty-year peritid, that the ICC musi considei the policies of"other laws and the D (" Circuit 

noted lhe conlinuing vitalitv of that line of cases and prtmded specific guidelines as to how 

agencies are to demonstrate that they have given due and adequate consideration to laws other 

than their enabling statutes 

Recenl ICC/ST B decisions have failed to compiv with this precedent with respect to the 

commands and i ..licies ofthe RLA I he C oinmission/Board has eithei ignored the RE.A. or 

bl.thelv asserted that the RLA and RLA-based C BAs must give wav in all respects whenever a 

lailro.ul claims lhat the RLA or a C BA will somehow impede its goals or prevent attainment of 

maximal cost savings to be denv ed trom changes in operafions. even fhose that are tangentia! or 

remotely related to the underlying appuived tiansaction 

I'uim review ofthe record here it Is apparent fhat Applicants seek the same outcome with 

respeci to this I ransaction As is shown in the ARI Comments, In .Applicants Rebuttal and is 

emphasized below , implementation of Applicants" Operating Plans would result in significant 

changes to exis'ing CBAs witf.out compliance with RL/\ processes Applicants would simply 

eiiminate tht Conraii C BAs and all oftheir terms for the ovenvhelming majoritv of Conrail 

einployees See Operating Pians \ ol s 3A and B. and transcripts of deposition of CSX and NS 

laboi relations \ ' P s Peifer and Spenski, see also. ARI' Coinments at i 01'-127 ' 

' CSX and NS argue that there will be no abrogation ofthe Contaii CBAs because thev 
will continue to appiv in the Shared Asset Areas ("S A A ") and m a few other places But his bit of 
sophistiv will not avail lhem under the .\'iV i'</// Iruikiny lme of cases I nder ihc plans cit ( SX 
and NS as outlined in Iheir .Appendices A lo their Operating Plans the vast majoritv of unioii-
lepieseiited Comail emplovees will lose tiieir C"oiiiali CBA rights, lhal is an outcome that should 
not OCCUI under tiie appuiacli descnbed in Mi l ean Iruckinj: HiirliH\:ion Iruck. IK'iivcr Kn, 
< iiiindc iiiul Weslern and , \ f i i )cik Shipping: I he policies ot'the Rl A are concerned with te 
rights of emplovees ctivc.ed bv the statute and RLA CBAs, not vvith CBAs in the absiract, 
separate from the emplovees diev arc designed to lieiiefil 



Applicants actually urge the Board not to accommodate the RLA by limiting confiicl vvith 

CBAs to selection of forces and assignment of employees mechanisms for creation of 

consolidated rosters for consolidated territories .:nd facilities (aireadv permitted by the 

Washington Job Protection Agieement (" WJPA" ), with Conrail CBAs to apply wi former C onrail 

territories and facilities Applicants seek ratification oftheir plans to etVectlvelv eliminate fhe 

Conrail CBAs, and all of their ternis. on all lines and af all facilities to be opeiated by CS.X I and 

NSR Applicants would do so even though various former Conrail facilities vvill be slatted 

entirely, or almo.st entirely, by former Conraii employees and there will be no Interchange of 

employees belween current CSX and NS facilities and those foimer Conrail facilities after they 

come fo be operated by CS.X and NS .And Applicants plan fo apply their own C B.As on vaiious 

Conrail lines in territories where former Conrail lines and foimer Conrail empiovees will clearly 

piedomi'iHte Applicants intend to Ignore vanous Conrail CBA provisions that provide beneficial 

rates, mles or working conditions to emph^ ees even vvhen such provisions would not in anv way 

impede actual operafions, solely on the basis of adininistrative ease or expen.se 

.Applicants have repeatediv defended themselves bv asserting that the CS.X and NS CB As 

contain terms " similar" lo those of C'tniiail CB As and lhat, on balance, it Is difficult fo say 

whether one agieement is quailtativeiv more or less beneficial for emplovees when ai! terins are 

consideied l : . \ ; . Rebuttal at 581, 636-637, 680 Even If fhese general as.sertions were to be 

accepted bv thc SIB at face value fhev would ntit excuse the patent <l. A violations T he R! \ 

docs not provide carriers with a defense that a unilateral change Is p.-rmlssibie wiien new tern s 

mav be viewed as leiatlveiv similar to oid lernis, nor does It provide a defense that liie lo;:s ct one 

right mav 'ie counterbalanced by an arguable gam with respect to some other nght I he RE A 

certainlv does not give the earner tn some agencv thc ptnver to make oi atitluiri/e unilateral 

changes In such circumstances I hus, .Applicants pians vvouid result in maximal, rather than 
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minimal confiicl wifh the RLA and approval oftheir plans would put the Bard in the position of 

making no efi'ort to accommodate the policies ofthe RLA Accordingly. Applicants plans with 

respect to CBAs militate strongly againsi appnnal ofthe Application because, unless fhe Board 

Issues the declarations soughl by .ARU. approval ofthe Application would be incon.sistenl with 

the requirements of fhe McLean Tmcking line of cases 

B Efliciency And Safefy 

I he .'\RI' also submits thaf considerations of safetv and adequate serv ice militate against 

approval ofthe Application I he problems experienced by I P in absorbing both CNW and SP 

demonstrate fhat these large scale consolidations can produce serious service ditViculties 

Applicants have attempted to minimize fhese concerns by .simply disassociating themselves f'roni 

I ' ! and by nofing their prior consolidation experiences Rebuttal at 724 I lowever. if is clear that 

there is no precedent for a split-up like the one planned by CS.X and NS, and lhat the puiperty 

and tiatVic lo be integrated in fhis case far exceeds those of prior CSX and NS consolidations 

Additionailv, prior CSX and NS consolidations did not take place afier rampant downsizing 

through reduction of emplovmeni and elimination of iines. vards and sidings .Applicants ciaim that 

success ofthe I ransaction depends on Incieased tratVic. but it Is queslionable whether fhev have 

the capacilv to safeiv and eniclentiv coordinate and mov e the levels of tratVic that thev anticipate 

Fhe Federal Railroad Administration has recentlv Issued reports that have disclosed 

massive safetv puibiems on I P and CS.X I , and have noted that manv ofthe puibiems on those 

raiiroads refiected industrv-wide trends with respeci Io reductions in emplovment and an industry

wide culture where safety Is clearlv not a primaiA concem Applic tnts have responded to issues 

rai.sed about post-Fransaction .safety by saying that it woiif happen to us . but I P surely 

thought the same thing and CS.X I is Ihe subjeci ofone ofthe two ERA reports Mtireover. as is 

sltowii in the ARU iesptiii.se to Applicants Safety Integralion Plans (.ARI -3 I), Applicant's 
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prescriptions fiir safe operations are less than adequate Indeed their heavy reliance on promotion 

ofa positive, open safetv culture involving workers and their unions ba.sed on mutual respect and 

irust will be undermined by their autocratic labor relations cultures 

I his I ransaction presents the Boaul with serious quesiions about its etVecls on the 

adequacy of service and .safetv of operafions atk-r its consummation lhose questions remain 

unresolved and fhey theiefore militate against approval ofthe T ransaction 

C. ETVects Of Ehe I ransaction On Competition 

If this Fransaction is approved there will be two major carriers in lhe East and two in the 

West A transcontinental merger will surely follow Applicants prefer tti look af competition 

questions on microcosmic level, i e what will be the etVect ofthe Fransaction on shippers ofa 

particular commoditv in a particular area And the ICT7STB has refrained from looking to the 

likely impact ofa Fransaction on future transactions However, recent experience shows that each 

tran.saction approved by the ICC7S FB has spawned another one And experience in the raihoad 

industry has shown that concentration leads fo cartels vvhich exploit shippers communities and 

workers This countiA is headed into a situation in which there will be onlv a handful of majot rail 

carriers Such concentration is likely to have an adverse etVect on competition generally and it too 

militates against appunal ofthe Appiicafion 

D. Applicants Have Failed to Show That The Balance of Pubiic Interesi 
Considerations lilts in Favor ofthe I ransaction 

Applicants h.ave responded to the concerns raised by the ARI and bv others by ciiiiig their 

own "ev idence " vvhich thev sav shows that the I ransaction wil! vield benefits to t!ie public But. 

as the ARI noted. Applicants evidence" is .sheer speculation Applicants have taken otVense at 

that characierizatitin oftheir public benefits "evidence " and they have asserted that ARU and 

others have not refuted their evidence Rebuttal at 24-2^ However, it cannoi be disputed that 
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Applicants" evidence is based o;i nroieclicns about what mî iht happen with respect to kev 

elements ofthe I ransaction, including bul not limited lo new patterns of service, new traffic, 

compeiition from olher railroads and other modes of fransportation and emplovment Such 

evidence is clearly .speculative Additionally, it is precisely the same type of evidence relied upon 

by I T', which has, fo date been shown to be both speculative and wrong 

Moreover, if is not up to ARU or other commentators to pi ove that the Iransaction 

vvould not be in the public interest Applicants seek appunal ofthe Tran.saction so thev must 

present persuasive evidence and argumeni that the I ransaction would be in the public interest and 

satisfactorily answer any questions with respect thereto .And it is the job oflhe Board to decide 

u hether the I ransaction is in the public interest based on the record in these proceedings 

Applicants have nof made such a showing and fhe record does nof perniit fhe B i ird to make the 

tlnding sought by the .Applicants 

Furthermore, Applicants have nof tefiifed ARI s showing that SI So mllilon oftiie 

projected annual "!oi efits" ofthis fransaction are derived from reduction in employment alone, 

and approxinv Tv $280 million ofthe projected $466 million in puijected annual benefits to bc 

derived from operating savings are as.scrted fo neces.sitate overriding oi einployee CB A rights 

See ARU Comments af 35-38. 00, Summarv (if Benefits. .Application \ oi I ar 124-127 I liu.i, 

much ofthe claimed "pubiic Interest benefit' otthe I ransaction is dependent on diminution of 

employee rights, so anv balancing ofthe public interest must account for the fact lhat the claimed 

advantages to the piibllc-at-laiu. vvould depend on losses to rail workeis Such i balance of 

benetits Is not sutficleiit to support a finding that thc Iiansaclion is consistent uith thc public 

inteiest 

,ARl • submits that since .Applicants have failed fo slunv that appunal ofthe Application 

would create a clear net public interest benefit, since Applieanis plans would clearly violate the 
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RL A and. since Conrail currently provides idequale service, there is no basis for the Board lo 

tind that the Fransaction is in the public inlerest under 4') L̂  S C t; I 1324 

II. IF TIIE BOARI) APPROVES TIIE TRANSA( TION. IT SIIOI LI) ISSUE THE 
l)E( L A R / K T I O N S S O I ( ; I I I U \ A R U R E ( ; \ R I ) I N ( , I I H I M P A C l ()^ I IH 

APPLK A I ION ON ( O L L E ( I IV E BARCiAININC. AGREEMEN I RIGH I S ANI) 
DUTIES 

ARI' submits that It the Board decides to grant the Application, it should condition its 

approval bv issuing declarations that I ) rates of pav. rules and vvorking conditions and otiiei 

rights, privileges and benefits of .Applicants' ein|ilovees musi be preserved 2) action al odds with 

exi.sting CB.As may be etVecfed only upon demo-istrafion that the change Is acluallv neeessaiv to 

fhe I ransaction (the actual aci.|ulsitlon of control, inerger. and division of Conrail for separate 

operations? In the ordinarv usage ofthe word necessary ". as opposed to when a change is 

deemed merelv convenient or cost etVecfive. 3) no such showing of necessity has been made by 

the Applicants, and. 4)ST'B appunal ofthe Transaction vvould not constitute explicit or Implicit 

endtiisement oflhe CB.A changes outlined in the Application S'.e ARI C ommenis at 53 .ARU 

respectfullv submits that It is important fiir the SIB to address these points and to Issue thc 

requested declarations for a njmber of rea.sons 

First, the issties are squarelv raised bv the respective filings ofthe ARI' and the 

Applicants Applicants revealed fheir plans fo essentially abrogate the Conrail ( B.As and 

presented an alleged legal basi;. for doing so In their Application A substantial recoid on this 

point was developed in the di.scovery pha.se of this pioceeding ARI developed a specific factual 

record showing lhat Applicants" plans would iiivulve elimination and riKidificaflon of numerous 

CB A lights ol'Conrail employees .ARE also presented an extensive legal argument on this ptnnt 

and Applicants filed an extensive response in their Rebutta! Accordinglv, the record is fully 

developed for tiie Board to addiess these issues 
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Second, as is explained above, the decisions In Mcf can I rucking:. Hiirlin^-lon fhtck. 

henver Kio (irande Western and Sew York Shi/i/un;.: ret uiie that the Board addres.s these issues 

by identifyin:', the areas of potential ICC I A Rl A confiivi. bv crafting Its decision in order to 

prevent or minimize such confiicl and by justifying anv perceived inability to avoid confiicl 

Fhird, arter fifieen years of liugation. the lau in this area remains incon.sistenl and unclear 

As is explained fully below, the law is nof settled as Applicants claim (Rebuttal at 608. 63^) I he 

lead cases are Norfolk ,V Western Ky v. .American Iram I hs/kilchers . l w'// . 400 U S 117 

(1000) ( •Dispatchers ') and Railway lahor l-.xec.s .Ass n v. I .V. ^̂ 87 I 2d 806 (D C Cir 

l')0.1)( •/•;vc(7///i't v" ) In Dispatchers the Supreme Court held thaf Secfion I I ?4l(a) (novv Section 

I 1321(a)) could override the RLA, but did not address whether Art I ^2 ofthe Sew York I h>ck 

conditions independently preserves CBA rights Executives generallv held that while Art 1 ^2 

mandates the preservation of CBA rights though not every word' of a CBA confers a right that 

must be preserved, and. thaf CBA rights may be overridden onlv on showing of necessitv tbr 

sutticient public transportation purpose Bolh cases are still on remand for ICC/S FB formulation 

ofa coherent rationale The post- Dispatchers and Kxecutives cases in fhe D C Circuit {.American 

Irani Dispatchers .Ass n v. ICC. 2(> E 3d I 1 ^7 (D C Cir UW4) { ".A ID.I v. K '( ' ). and / nilcd 

fransportalion Dnion y SIH. 108 F 3d 142*; (DC Clr |OOo) ( • • / / / ' f ,S//y')), have atVirmed 

only thaf .scope and senioritv mles may be overridden vvhen necessary to ach-eve a public 

transportation benefit, and not that anv CB.A right mav be ignored whenever It Is cost etVectlve to 

do so S I B case law is also confused In i')S3 and I'^S''. tiie ICC broke with manv years of 

precedent and lield that CB.A provisions must give wav to carrier Implementation plans In U'̂ 'o. 

Ill ('.VV ( 'orp-i 'ontrol- ('hes.sie .System. Inc. el al.. (> ICC 2d 71^ ( UH)0) (• ( armen IT), the l( C 

backtracked some aiul held tliat the 1̂ '83 atui U'S:̂  decisions had gone too far. and that Art I ̂ 2 

does pre.sei-\e CB.A rights Recent decisions have essentially returned to the 1983/1985 approach 
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without overt tiling Carmen II or explaining fhe inconsistency Thus, if Is important fhat the Board 

actuaiiv atteinpt fo articuiafc a coherent rationale in this area in a concrete tactual setting such as 

this case where the facts have been developed and the .̂ sues have been fullv ioined 

Fourth, recent ICC/SIB decisions have perverted the role ofthe SIB so if and its 

arbitrators now etVectivelv micro-manage railroad mduslrv labor relations bv puividing 

goveinmenl sanction fiir carrier initiated changes in CBAs through mandatory interest arbittation 

and mandatoiA' S IB review of arbitral awards And this unprecedented regulation of labor is all 

ju.stified in the name of deregulation ofthe industrv I his development has been destructive to 

labor relations in fhe railroad industrv. and given the scope ofthe Transaction here, failure fo deal 

.vith fhe issues raised by the ARU will extend .such destruction to mo.st rail workers east ofthe 

Mississippi 

Because ofthe importance of ARU s requested declarations to laboi relations in the 

railroad indusirv and the proper role for the S FB ARI' respectfullv submits that fhe Board must 

addiess the Issues raised by tho.se declarations Due fo the contradictory presentations offered by 

ARI' and the Applicants, this brief will teview the statutes, controlling precedent and the 

historical development ofthe law in this area, and will tlien show that given the stated plans ofllie 

Applicants regarding, the CB.A rights oftheir emplovees, the Board sliould Issue the declarations 

sought bv ARI if lhe Application Is approv ed 

* ,Applicants accuse the ARI' of falling to acknowledge that It seeks a change in curient 
ICC S l'B law Rebuital at OOS ARI did not intend to be mvsterlous about this, and believed its 
posilion to be self-evident While the appellate decisions on this subject have atVirmed ST B 
decisions in the v erv narrow areas of scope and senlomv. recent IC 'C SIB decisions on this 
subject have been VCIA broad, erroneous and contiaiA to prior authontv regarding abiogation of 
CB.A rights generallv (even at odds with ihe ('armen I I decision) ARI' does Indeed seek a 
rev ersal of recent IC 'C S I B caselaw on Art 1 v;2 

" ARI also notes that It concurs in tlie I nited 1 ransportation I nion s argument that 
emplovee ofthe Delaware it Hudson Rv ne covered bv fhe New ^'ork Dock protections imposed 
In this proceeding because oflhc serious impact approval ofthe Fransaction vvill have on those 



A Applicants' Plans To .Abuigate The Terms ofthe Conrail CBAs .Are Clearly 
Conlrarv T o I he Rl A And Are Not Permitted Bv I he Plain Eanguaue Of Fhe 
ICCIA 

I . Applicants' Plans To Change I he CB.A Ternis Applicable T o 
Conrail Workers T hrough SIB Order And S I B Ctimpulson. 
Arbitiation Are Violative Of I he Mo.sl Fundamental Elements Of 
Fhe Railwav I abtii Act 

I he Railway Labor ,Act requires railroad labor and managemeni to " exert even, reasonable 

effort to make and mainiain agreemenis concerning rates of pay, rules and working condltion.s"" 

45 U SC ijl 52 First Carriers are puilnbited funn changing existing rates of"pav. rules and 

vvorking conditions evcept pursuant to lhe notice, iiegofialion and mediation puicedures of Rl A 

Section 6 45 U SC l5>:}2 Seventh and O In Detroii and loledo Shore I ine K.K. v. I 'Tl' . 3% 

US 142 (I'KiO). the Supreme Court held that the REA vvas designed to prevent strikes over the 

formation or change of CB.As by providing an elaborate machinerv for negotiations, mediation, 

voluniary arbitration and conciliation " wifh a requirement that each party make ev -v reasonable 

etfort to make and maintain agreements and to refrain funn changmg the siatus inio until the 

negotiation/mediation machlnet-y is exhausted Id at 14') (emphasis added) I he (iuirt noted that 

the status qtu> requirement is centtal to the design ofthe RE.A in tlial it can pievent siilkes bv 

restricting the ability of carriers to unilaterally change CB.As Id at 1 s2-1 s,̂  152 n I 1 "̂5 

I low 

ever, the RLA specifically rejected t'o/M/»///.vf^/'i'arbitration of CB.A lerms fd .At 148, 140 n 

14, see also 4*i U S C I "̂ 7 Fhe RE A is entirely "process oriented" l he statute mandates 

participation in negotiation and mediation, hul it is indltt'eient to the terins thai are ultimately 

obtained whether bv agreement, mediation or exercise of .self-help upon completion ofthe Act's 

processes In lermmai K.K. .Ass n. v. KKI. 3 IS U S 1,6 (1943), the Supreme Court stated that 

the Rl A Is designed tti pun ide a means bv which agreement mav be reached, the lerms reached 

einpknees 
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"may be as bad as the employees may tolerate or be made good as fhev can bargain tor" if "does 

not fix or aufluirize anvone fo fix generallv applicable standards for working condifions 

I bus, twti fundamental elements ofthe REA are a requirement thaf labor and management 

retrain funn altenng fhe stafus quo until statutorv di.spute resolution pu)ces.ses aie completed, and 

a limitation of government involvement to mediation and voluntarv arbitration with compulsory 

iiit -'test arbitration specifically rejected Applicants" plans to move the vast majonty of"C onrail 

worker:, to their own CB.As. without anv preservation ofanv terms ofthe Conrail CBAs aiul 

without compliance with RLA processe;, would be clearly contraiy to the Rl A 

2. Neither The Plain Language OfThe ICCTA Nor Decisions 
Regarding its Purpose Support Applicants" C laim I hat An SIB 
Order Oi SIB Arbitration Decisitin Can Authorize I hem To 
Change I he Rates Of Pav, Rules And Working Conditions For 
Conrail Workers 

Fhe lelevant portions oflhe ICC" I A here are those pertaining to contuil and mergei 

iransaclions. originally Section then Sections I l U 1 -47 and now Sections I Û 2 I -2(> As Is 

di.scussed above. Secfions I 1323 and I 1324 puivide that carriers and persons who control 

carriers mav engage in mergers and confrol fransactions only upon ST B determination that such 

transactions are consistent with the public Inteiest generally, and with the specific public interests 

identified in Section 1 1324(b) Fhese provisions ofthe statute vvere enacted as a reaction to 

inadequacv ofthe rail transportation svstem lhat had developed prior to World Wai ! Si .lnc 

I'afh'r ('o. V. .Atfanlic ('. f . K.K ('<>.. 347 I ' S 2'>S. 30'='. 3 i 7 ( |oM) I he 1920 Act sought lo 

promote etVicient rail transportalion by encouraging consolidations, notwitiistanding general anti

trust concerns, bv authorizing the ICC to approve consolidations deemed to lie in the public 

interest, and bv fiirmatlon ofa master plan f i r national consoildalKins Id al 304-'(i6. 3 17-320, 

I owden. su/mi.. 308 U S at 232, < 'ounly ol Mann v I niled Shiles. 3s(> I S 412, 417 File 1940 

.Act rejected the ma.ster ptan and finced consolidations under siich a plan That Act accepted the 
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notion that consolidations were to be encouraged but would remain permissive, and transactions 

that were luit consisleni with the public interest would be rejected .SV. .loe I'aper. 347 E S at 

304-3()(v ('ounly of Mann. 356 US at 417 

Because the consolidations which were to be encouraged would adver.sely alVect rail 

workers, because the RLA-based WJP.A did not cover all railroads and because ICC devised 

employee protections were not inandatoiv. the '940 Act required the IC'C to impo.se conditions 

fiir the puitcction of employees on approvals of merger, contuil and other multiple carrier 

transactions Dispatchers. 49') US at 132-33, Sew )ork Dock Ky. v. I('( '. 009 I 2d S3, S7-SS 

(2d Cir 1979) ("AVn York Dock v. K '( " ) I'he siatuttirv emplovee puilection requii •ment Is now 

expressed in Section 1132o, afier augmentation in U'7(i. ii provides that in connection wiili 

appunal ofa transaction under Section I I i24. the Board shall leqtiiu' the carriers Involved in an 

approved tran.saction fo pun Ide employee puncctions at least as puiteclive as those Imposed 

under firmer Section 5(2)(f) and those esfablished under 4'> USC ij24706(c» |fiirmerlv Section 

405 ofthe Rail Passenger Service Act] lhis requires thai the protections imposed must be at 

leasl as protective of emplovees as btith the firmer Nevv Orleans conditions and the Amtiak ( - I 

conditions Among the C-1 piolectlons thai were imported into the protections applied by the 

IC 'C S I B In compliance with Section 1 1320 is the iet|tiliemenl that rates of pa', , mles and 

working condifions and other nghts privileges and benefits be piescived .\ i ' i i }ork I hn k 

Kv I'onirol HI P I . UiO ICC (>(», S4 (lo70) c Ac'u )orkDock") Once a transactioii is approved, 

the camers and persons involved aie exempt fiom other law> to llic exicnt necessarv to let them 

^ ARI' realizes thaf some, including fiirmei IC'C As.sociate Cieneral Counsel John 
McCarthv. have argued that the sfatute dties not requires imposllloii of pioteclions at the C-i 
ievel. bul oniv fhe specific protections Idenlified in Section 405 ofthe RPSA However, lhat 
ctinlenlion was expresslv rejected in .\ew )ork Dock v. I('( ' Some, including Mr McC aithv have 
argued thai the D C Circtiil bioke wiih the Second Circuit on this point ARI will demonstrate 
below liiat such a claim is spurious I'he D ( Circuit iiev^; expre.s.sed such intention and ICC" 
decisions have specillcallv held that Ihe statute requires C-l level protections 
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carrv out the approved transaction 

Ihus the goal oflhe REA is lo >.'ncouiage peaceful resolution of disputes over rail industry 

rates of pav. mles and workmg conditions through statutory procedures short of compulsory 

arbitration Ihe goal ofthe relevant sections ofthe ICC F.A is to authorize 'onsolidations that are 

In the public Interest vvith the assurance that other laws will not prevent them funn going forward. 

but subject to proiections for attected employees including preservation oftheir exisling rales of 

pav. ruies and working conditions 

3. T he Language OfThe Statutes And The Caselaw Concerning Their 
Interaction Refute Applicants Claim I hat I he ICCT A Permits 
T hem Fo Abrogate Fhe CB A Rights Of Conrail Workers 

I here is no inherent confiicl between the RE.A and the ICC I A, indeed, unlil recently, 

labor relations issues related to consolidations were resolved bv negotiations .See Mahoney 

Article at 257-258, Mahoney Declaration ARU Vol 111 at 200-213 In the event ofan actual 

conflict. Section 1 1321(a) can exempt fhe carriers involved from an RI A violation, buf onlv to 

the extent necessary fo carrv out tl.e approved lran.saction f dispatchers, 499 f l S at 127-132 

Moreover, as is noted above, the ST B is required to crafi its decisions so as to avoid or minimize 

confiict vvith the RL.A ,\/( / ean Iruckiny. Hurlin^ilon Inuk. see also I'lll.shur^h A I ake l.ne 

K.K. V. Kf f..A. 491 (; S 490 (1980) REA and ICA should be read tt) give elVect to each statute, 

rail unions are not required to seek or be bc nui bv IC A proiections fd at 5I(.. 14 Since the 

status quo provision ofthe RIA is central to Its design, and since the REA specificallv reiecled 

compulsory aibiliation of disp .ites over changes in rates ot'pav. rules and working conditions, the 

Supreme Court's holding thai the ICC S l'B must attempt lo avoid confiicl vsith the RE A and 

must minimi/.e any actual confiict is especially fiirceful here where Applicants seek fo abrogate all 

terms tif the Conrail CB As fiir most ConraH emplovees and to instead unilaterallv applv the rates 
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of pav. iu!cs and working conditions under their own CBAs to those employees * 

Additionailv. Art I !52 oi'the New \o\k Dock conditions is a specific ICC FA-based 

mandate for preservation of rates of pav, mles and working conditums and other rights pnvileges 

and benefits under applicable CBAs Indeed it would be hard tti imagine how a piovisioii lo 

puitect CBA rights could have been framed more clearly and atVirmativelv Article I ̂ 2 

speciticallv used the Rl A phrase rates of f>av. rules and w orkin^i conditions " and then made 

leference tti other "rights privileges and benefits'", then used the language of command, "shall '. 

and then used the word 'f>re.served '. which cannot reasonably be understood to permit 

abrogation, change or modification T he plain language of Art I ^2 is clear. atVirmative and 

maiidatoiv. If earners are held to compliance wilh its expiess terms, there is no confiict between 

the REA and ICC FA 

" .Applicants dispute the assertion that thev plan unilateral changes, noting that they intend 
to empiov Sew York Dock "negtitla'ions and then "arbittation " Rebuttal at 61 1 But as is shown 
above, even If thev have pmperly chaiacteri/ed Acn )ork Dock arbitration lhat would nol 
eliminate lhe confiict with fhe Rl.A vvhich expre.ssly rejected compulsoiy arbittation ot changes m 
( BAs In anv event, as ARI' noted in Its response to the Diafi Eiiviummental Impact Statement 
(ARI'- 3 I at 4-7), the sort of negotiations and arbitration that have occurred in recent vears under 
Sew York fh>ck could not reasonablv be characterized as bilateral I'he pmcess has become one 
wherebv arbitrators and the Board uibber-stamp the plans ofthe earners, and when an arbitrator 
fails to accept the position ofthe carrier, the Board rever.ses the arbitrator I'he ICC" took control 
In htilding that Sew York Dock arbitrators are tiinctionailv agents ofthe SIB whose decisions are 
reviewable bv lhe ICC S I B Addiiionaliv. it pionounced that Sew York Dock arbitrations aie lo 
ratifv anv changes designed lo lealizc that sort of etViciencies that the cameis piesuinabiv desiicd 
111 etVecfing the approved tiansaction even when that is merelv a ieduction in labor co.sts ('S.\-
('orp. Conlrol-i'liessic Syslem. {D'Hnen Review Decision) \ D No 28905 (Sub-No 27) 
( i2'7/9S) Moreover, the K'C S IB has reduced Art I vj2 ofthe Sew York Dock conditions to 
virtual ineaninglessness Id As a result, arbitratois have begun to simplv impose the plans vvhich 
the carriers have described / (̂  Hrien Keview I h'cision and decisions cited in ,Ap[ilicants 
Relnillal at (i'̂ 9-(i(>i, (,7,^(W4, ARU \ o! Ill at 2o8) It is therefore entirelv appropriate to 
de.scribe the curient Aca }ork Dock process as unllaleral It certainlv is at odds with the Rl A 

" "Shall" connotes a command indicating that an action is not dIscretionaiA Anderson v. 
)un):kau '29 I ' S 482,485 (i047), ,\/( 7 lelecommuiiicalions < 'orp v I ('< ', 7(>.'̂  F 2d 1 1S(). 
i 101 (DC Cir I9S5). cilnii: Kscoe v. /erhst. 295 U S 490. 493 ( U'35). Amaliiamaled transit 
( mon V Donovan. 1(̂ 1 y- 2d9.M, 044(DC" Cn l')S5) 
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.Art I ^4 of fhe condifions does provide a non-RI A mechanism fiir negotiation of 

arrangements for selection of f orces and assignment of einployees pursuanl lo implementation of 

an approved transaction, and that mechanism includes mandaf orv interest arbitration of disputes 

over appropriate arrangements f'or selecfion of fiirces and assignment of emplovees As is 

explained below, fhe D C Circuit has held thaf this provision allows fiir selections of fiirces and 

assignment ol emplovees for consolidated operafions and facilities thai would not otherwise be 

permitted under pre-fransact'on CB As It must also be noted however, that the WJP A is an RLA 

agreemenf which was the soui ce of current Art I lj4. and it similarly provides fiir arbitralion ot 

arrangements that allovv for selections of fiirces and assignment tif emplovees for consolidated 

facilities and operations that would nof otherwise be permitted under pie-tiansaction CBAs, so 

there is no inherent confiict between Art I s!4 and the Rl A when ihe use of Art I i;4 Is limited to 

selection and assignment, i e staffing, issues 

Thus under fhi plain language ofthe RLA and ICC FA and the emplovee protective 

conditions, pre-transaction rales of pay. rules and working condillons and rights privileges and 

benefits must be preserved Both the RL.A and the staltitorilv mandated Art I v;2 expresslv require 

the preserv ation of pre-tiaiisaction rates of pav. rules and utirkmg ctniditioiis And .selection of 

forces and assignment of emplovees fiir consolidated operations and facilities can be accompilsiied 

without confiict between the tvvo statutes 

Additlonaily review oflhe purposes ofthe two stattites reveals tliat tliev are indeed 

complementary regimes and lhal application ofthe ICC I A does not necessitate negation ofthe 

RL A l he goa! of encouraging eoiisolidalions tl'.al are in liie (Hibiic nitciesi is not thwarted tn 

impeded bv requiring that the carriers respect the substantive ternis ofthe agreements that they 

have voluntarilv accepted uiuier the RL A, especiallv since mechanisms are available to allovv fiir 

staffing arrangemenls fin consolidated operations and facilities notwithstanding pre-exi.sting 
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restrictions in scope and seniority rules that might have complicated assignment of employees 

torm ditterent carriers to vvork in consolidaled territories or facilities Preservafion of CBA nghts 

can prev ent carriers participating in a transaction from unilaterally applying the rates of pav. mles 

and working condilions that are most economically advantageous However, lhe various Iterations 

ofthis statute (Sections 1120] 5, I 1341-47 and I I i2l-26) contain no language even suggesting 

that lhey are designed to aid earners in reducing their costs And the Supreme ( inirt decisions 

vvhich constmed those provisions and specificallv discussed their purpose are devoid of any 

intimation lhat reduction in carrier labor co.sts was a goal ofCongress Moreover the Supieme 

Court has repeatedly held fhat fhe ICC/ST B must consider the mandates and policies of other 

laws, including fhe labor laws and must fashion its decisions so as to avoid, or al lea.sl minimize, 

conflicts with olher laws 

Con.sequently, given the plain language ofthe RUA and ICC I A. the holdings of decisions 

regarding the purposes ofthose statutes, fhe repeated Supreme Court admonitions to fhe 

ICC'/S I B fo con.sider and accomnuidate other laws, the Applicants stated plans lo abrogate the 

Conrail CBAs necessitate issuance ofthe declaratums sinight by the ARU 

B. Decisions Dealing Specificallv With The New N ork Dock Conditions Do Not 
Support Applicants Claim T hat T he Conditions Authorize l hem I'o Refuse Fo 
Apply I he Conrail CBAs I o Conrail Einployees 

Contrary to the assertions In .Applicants' Rebuttal at 609-01 5 (i38-(.4'7, judicial decisions 

applving the New Vtirk Dock conditions do not support theit claim that SIB authorization ofthe 

I ransaction will allovv fhem to abuigate the Conrail CB.As and unilaterally apply their own CB As 

to the Conrail workers 

In .Vi'n York Dock v. I ,.V, lhe Second Circuit specificallv held lhat Section 1 1347 

required that tlie ICC's ptotective conditions incorporate iun onlv the New Orleans conditions, 

lmt also tlie Appendix C-i conditions which included the provision from which Art I v)2 was 



copied 609 F 2d at 93-94 The Court expressly rejected a contention bv the carriers that Secfion 

1 1347 required only the expressly identified minimum group of protections in Section 405 ot the 

RPSA, and not the more specific protections devised fiir .Appendix C-l pursuant to Section 405. 

which included the progenitor to Art I s}2 .See also Wilmiii^iloii lerm. KK. I'urchase and l ease. 

In which the ICC stated that I) Appendix C-1 " was the model fiir the conditions vve adopted 

under 49 I ; SC I 1347" (7 ICC 2d 60, 09 n 12 (|990), citni}; Sew York Dock v I '.S.j. and 2) 

that Sew York Dock v. II.S. "makes clear that (erms esfablished under section 405' means onlv 

the so-called Appendix C-l conditions, on which the Commissum modelled [sic] its New York 

Dock conditions". (6 ICC 2d 799. 823( 1990)) Thus, there is no basis fin a claim thaf Section 

11326 and the New York Dock conditions do not require the preservation of rales of pay. rules 

and working conditions, in addition to tnher rights, privileges and benefits under pre-transaclion 

agreemenis 

In Executives, fhe D C Circuit noted that Secfion 11347 incorporated the punectitms 

required by Section 405 and that Section 405 ilselt mandated arrangements including " such 

prov i.sions as mav be neces.sary fiir (1) the preservation of rights, priv ileges and benefits to such 

I t ail I employees under existing colleclive bargaining agreements" " 9X7 F 2d at X13-814 

However, the Court concluded that it uould be "obviouslv absurd" to conclude that " even wtird 

of everv CBA " eslablished a light, privilege or benefit Id at 8 14 I he Ctuirt held that some CBA 

modification was permi.ssible. \m\ the ICC could not modifv a CB A willv-nillv' Id al 814 

I he C 'ourt in E xecutiv es noted that tiie IC'C itself had adopted a necessitv lunitation mi 

CB A modifications and had slated that labor had the right to " relv primarilv on the Rl A fin 

those subjects tradilionallv covered bv that statute' Id at S 14. Liiiny. ( 'armen I I I he Court 

fiirther stated that a finding of necessitv must be linked to a public transportation benefit from the 

underlying transaction, in that case a lease, but nol "merelv lo transfer wealth from employees to 
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their emplover" Id af X15 fhe Court noted fhat fhe ICA idenfified various policy goals such as 

safe, adetjuafe and ef"llcient transportation and sound economic conditions fin carriers, but thai in 

the decision under review, the IC'C had made reference only to general public Interest factors", 

alluding to "creation ofa more competilive and ettlcient carrier" and a concern fhat "rail service 

can cease 'd Fhe Court said that it could not determine vvhether the Ctnnmission believed lhat 

lhe cited benefits would arise solely from modifying the CB.As-in which ca.se they would not be 

cognizable, per the analyjiis above" or wheilier the tinderlving tran.saction would vield benefits thai 

could not be realized except by modifying the CB.As Id From lhe arbitrator's decision in that 

case it appeared that the modifications were for benefits solely funn CBA relief If that was so. if 

" enhanced service levels would result solely from the reduced labor cosl slemming from the 

nuidificalions to the CTi As vvhen a producer's marginal cost declines It increases its output, i.e. 

seivice " then fhere was no necessity for the changes Id Tiie ca.se was theiefore remanded to thc 

Commission {id ) where it has languished ever since then 

The DC Circuit next addres.sed this subjeci in .A IDA v. K '( ' on review ofan ICC 

decision upholding an arbitrator's acceptance ofa carrier's consolidation tif all dispatching vvork 

al a tacility vvhere no CBA applied Fhe Court noted that the Executives decision had held that 

CBA rights, privileges and benefits were "immutable", but had rem; nded the case fin a 

determination as to whether rates of pay, rules and working conditions fell within the RPS.A 

proiected "mbric " of rights, privileges and benefits 2o F 3d at I KCi T he Ctuirt rejected the v iew 

that any CB.A term lhat "blocks a rail consolidation mav be annulled since such an approach was 

contraiA' to Executivesfid ). and it reiterated that proof of necessitv fin overriding a CB A 

punlslon must be based on a public transportation benefit which canno' arise solely from a CB A 

modification itself rather, •independentiv oflhe CBA. the transacuon must vield enhanced 

etViciencv, uieater safetv. or some other uains" Id at l 164 I he Ctiurt further stated fhat the v iew 



expressed in the KC decision that "the necessify predicate is satisfied whenever a CBA is an 

impediment to a Iransaction clearly misstates fhe necessily standard Id at 1 lo5, internal 

quotations omitted liowever. the .ATf).A v f ( ' ( ' court found that the onlv CBA punlslon at Issue 

in the ca.se vvas a scope rule vvhich tlie, as the union conceded, did not contei nghts that weie 

infringed bv the IC'C order fd at I lo3 

I'he D C Circuit s most recent decision on ihis subject was I f I v. SIH I here the carrier 

sought to merge senioritv rosters that had been developed on prev Iouslv separate railroads, and to 

eliminate application of pre-existing CBAs fin einployees placed on the consolidated loslei 108 

I 3d at 1420-1427, 14 n' I'he ICC finind thaf the merger of the rosters would vield efVicleinv 

benef'ts In the fin in of co.st reduction and faster transit limes and autiiorized the consolidation A/ 

at 1427, 1430-143 I I'he I) C Circuit finind that the onlv contested CB A changes In that case 

were with respect fo .seniority rights, and If attlrmed tho IC 'C s decision 108 F 2d at 1426-1427, 

1430 

I'he Court noted that the ICC" In New N ork Dock had held that rates of pav, mles and 

vvorking conditions and collective bargaining and other rights privileges and be.iefits must be 

preserved {id at I42o-I430) It also noted fhat I'Aecufives had found nghts, privileges and 

beii'.fifs to be ""immutable " ( 108 F ul al 142'*). and that other .hanges could be made onlv upon a 

showing of necessitv which must bc based on a transportation benefit to the public, .i.id not trom 

the CIEA modltlcalloii Itself 

I he Court finind that no one had ctnitended that the seniority provisions in lhat case fell 

within the Article I ^2 protection of rates of pav, rules and wtnking conditions ô th.it p''tase vvas 

not at Issue A/ at 1430 n 4 llieCtitMt then held thai the ICC s view that Hthei rights, 

privileges and benefits ' referred Iti triiige lieiicfus and other anciiiaiv cmoitiments. as opposed to 

mori' central aspects of ,»av. mles and working cc.iidiiioiis, uas iun imreasonable, and that it uas 



not unreasonable to conclude that ,senloritv does not fal' vithin the prcnection of rights, pnvileges 

and benefits so defined Id al \ AM) In this regaid the Cinirt also noted that the Commission had 

found that seniority provisions had historically been altered in connection with consolidations so 

thev were not within the righis, pnvileges and benefits puitected by Art I vj2 and could be 

modified on -bowing of siitVicient necessitv Id 

.Applicants have characterized the Court s slatement in fiiolnoie 4 as dictum Rebullal at 

6-15 ARU submits that a statement vvhich limits the scope ofa holding, bv saving that a particular 

question is not an issue in the case, and thus is not part ofthe holding, cannot be dismis.sed as 

mere dictum In any event, it is clear that the C7itirt onlv addressed the " other rights, privileges 

and benefits'" component of Art I vj2 and not the rales of pay, rules and working conditions 

componenl Since the Court recognized that thete vvere two components to the CBA preservation 

tn Art I SJ2, Us ruling on the latlei component could not be constmed as somehow holding that 

rates of pav rules and working conditions need not be preserved Applicants also contend that the 

D C C ircuii could not have acknowledged the need for preservation of rates of pay. mles and 

vvorkinu condilions because such a requireinenl vvould have subsumed the holding ofthe case and 

would have been at odds wilh the holdings in the prior D C Circuit cases and lhat I ' l l ' v SIH 

answered all i|iiestions in this area and was thus the "end ofllie litigation cvcle as to liie meaning 

o f Section 1 132o and Art I s}2 Rebuttal at o4t. Bul all the Court said thai it atVnmed m ( ID v. 

SIH was that senioritv vvas not a right privilege or benefit as that term had reasonablv been 

defined bv the Board Moreover, there is no conflict between ARU's reading o( ( 11' r, SIH and 

the prior I) C Circuit cases fiir the fiiltowing reasons 1 ) neither l.xei utivcs nor .1 ID.A v l('( had 

accepted any Interpretation ofthe .sctipe oflhe Art 1 5f2 prcservalion of i ates of pav, rules and 

working condit'ons, indeed , l / / ' . f i . /( '< 'consideied that an open question (26 F ul at I lo3), 2) 

the holding in l.xeciitives lhat not every word ofa CB.A must be preserved does nof mean that the 

8 
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preservation requirement is limited to the coinpaiatlv elv narrow atea of fringe benefits and 

excludes the "the nunc cential aspects of emplovmeni . i) .1 TD.A v. R '( rejecled the 

C ommission's vievv lhat arbniators mav annul anv CBA piovision that blocks a rai! consolidation 

as bemg in confiicl wilh l:xecutivcs (/J ) , 4) thc only C B A overrides attlrmed iii .1 // '.1 i K ' ( ' 

and / ' T l ' v SIH vvere pun Isions concerninu scope and senioritv which relate to staffing for 

consolidaled operations and lacilities as opposed to rales of pav and titiici sub.slantive t ules and 

working condillons, '̂ ) ovetrlding of CBA senioritv and scope pun Isions relates to selection of 

finces and assignment of employees which requires liamuniization ot Art I ^2 and Art I ̂ 4 

implementing arrangement processes and which rail labor has conceded historiLalK hail been 

atfected by W JP A iinpleineiitiiig arrangement processes and O) Applicants v iew oi I.xccuiives. 

.A Tf).A V f( ' ( ' . and / 7/ ' r SIH would mean that the Court had sanctioned a reading of Art I J;2 

lhal eliminated its rales of pav, rules and working conditions coiiiponciit even ihough it is plainlv a 

part ofthe New \'ork Dock conditions and Is plainlv requiied bv Section ! 132(' tiirough Its 

direction lo incorporate llie Appendix ( -1 coiiditions, and even though the Court gave no liiiit of 

anv inient fo judiciallv rework the statute and the conditions "' 

Review ofthese D C Circuit decisions slious that thev do iun support Applicants" 

posilion I'he Court has not endorsed the v iew that the Art I ĵ2 protection Is limitetl to rights. 

"' In this regard the Applicani. appear to be echoing the conclusion of Mi McC arthv lhat 
fhe D C Circuit sub silenlio departed from the Second Circuit and concluded that Seclion I I i2o 
requires onlv preseu ation of rights, privileges and benefits, and not vales of pav, rules and 
working condilions. because it viewed the slalute as maiulaiing IC l adoption of onlv RPS A 
Section 405 and not ,\|ipeiidlx C-l As is shown In the ARI Comments at 87-')^. this view is 
fundamentallv erroneous I he 1) C Circmt did not use anv laiigiiage from vvhich one might infer 
that It intended lo take the rather significanl step of de]iaitiiig fiom the Second Ciictiit's reasinnng 
in ,\i ' i i }ork Dock \ I .V in decisions that actuallv cited Sew )ork DoA v I S \ l i McCarthv's 
view is also at odds vvilh lhe Commission's own decisions in Wilmin}.;ton lerminai. supiii. which 
held that the statute mandated incorporation of llic Appendix C-l conditions ((< ICC 2d at S2 "O 
Moreover, regardless olW hether the slattile icquired thc IC C s ctnulilunis lo include the C-l 
protection for rates of pav. rules and woiking condilitms. the actual conditions contain that 
protection and neither the Board nor a court can remove that protection letioactivelv 
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privileges and benefits and excludes rates of pav mles and working conditions, and fhev did not 

even hint at rejection of the Se- ond Circuit s holding that the statute mandated the C-l 

protections, not just the basic list of minimal protections in Secfion 40'i ofthe RPSA 

Additionally, none ofthe D C Circuit decisions has sanctioned any overnde ot anv CBA 

provision other than scope and senioritv pun isions Applicants' claim that these constitute fhe 

end ofthe litigalion cycle on these quesiions has no support in any fair reading of / 11 v STH or 

the prior D C Circuit decisions 

Applicants have also relied heavily on the Supreme C'ourt s decision in Dispatchers 

(Rebuttal at 611), buf that does nof advance fheir position Fhe holding in thaf case was limited to 

the lo narrow conclusion lhat vjl 1341(a) immunity from other law can include obligations under 

CB As 499 U S at 119, 127. 133 Indeed, the Court a.s.sumed without decidmg that the override 

the RLA in that case had been done vvith due consideralion given lo the employee protection 

requirements, and fhat fhe override was "neces.sarv " within the meaning of Section 1 1 >41(a) Id 

at 127 " I he Coi rt concluded its decision by staling that the scope ofthe Section I 1341(a) 

iinmunitv mav be limited bv Secfion >jl 1347, and that the decision expressed no opinion on thai 

question Id at 134 ' ' .Accordingly there is no basis for the claim that the Dispatchers decision 

would support Applicants' abrogation ofthe CBA nghts of Contaii emplovees notwithstanding 

Section I 1320 ARI' submits lhal review of"these various decisions reveals lhal the curient 

state ofthe lavv undei judicial decisions In this area is as fi)llovvs 

a. Section I 1321 can override CB.As but Section I l32o and Art 1 s;2 ate 
independent bases fin inandatoiv CBA pieservation. 

" In tliis regard, it is also significant that the Court vvas aware ofthe ('iirmen I I decision 
which held that .Art I vj2 contained a lequiiemeiit for pieservation of agreement terms 4'*9 U S 
at 120 n 2 and 12S ii 3 

' On remand the ICC recognized that these issues remained open !'>92 IC'C Lexis 2 vi at 
20-21 
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b. Hurhn}iton Truck and .\fcf ean f rucking; re(|iiire the S FB to consider and 
accommodate the RLA and the policies ofthe REA and to explain anv mabilitv to 
do so, (vitis also supports a broader rathet than narrower reading oi" Art I ^2. and 
undercuts a reading of Art I !:j4 that vitiates Art I ̂ 2). 

C. .Art I vi4 allows fiir seleclion of finces and assignment of emplovees inconsistent 
with scope and seniority rules, buf there is no judicial precedent for the claim that 
if authorizes changes in substantive rates of pav, rules and working condhions 
once arrangements fiir statVing fin con.solidated op'.'rations and facilities are 
completed, in particular. .Art I ĵ4 does not piovide a basis fiir elimination of 
individual rales of pav. rules and workmg conditions. 

d. Rights, pnvileges and benefits are puiperlv defined as fringe benefits and ancillarv 
emolumenis. bul the coi,lent of tates of pay. rules and working conditions has not 
yet been determined, anc tiie degree to which lhey may be affected has not vet 
been determined. 

e. Necessity is more than mere convenience or savings from CB.A modification alone, 
mere reduction In the carriers marginal cosls .-y reduction in latior costs does not 
con.stitute necessily 

C. The Historical Relalionship Between The RLA And ICA And The Hi.storv Of 1 he 
ETnployee PuHections Provides No Support To Applicants 

.Applicants have asserted that some seventy vears of histoiA in the railroad industry, 

especially the last fitteen years, supports their view ofthe relalionship between the IC A and RL.A 

and the continuation of CBA rights afier ICC/S IB appunal ofa transaction Rebuttal at (>0(\ 

615-027.639-047 T hey accu.se ARU of presenting a " false hlstoi\ " fd at oU^ Howev er It Is 

Applicants who are fabricating hi.story I heir self-selected and self-serving mischaraclerlzation of 

events is tun onlv vvithout support in the a':tual histotical record, it Is even contraty to the ICC's 

own analvsis in ( armen II I he failuie of Applicants to even considei ( 'armen II is especiallv 

significant because thev relv heaviiv (Rebuttal at 606. 639) on IC'C decis'ons in 1983 and 1985'* 

that vvere repudiated bv the IC'C In ('armen II 

' ' / 'i'//ri7' A KIO (irande Western K.K. ( 'o Tnu kayc A'/.i,7;/\, Finance Docket No lOOOO 
(Sub-No IX) (seived October 25, 1983) ("•/)A'(;iU'). and .Maine ( 'eniral K.K I xenifUion. F D 
No 30522 (served September Id. 1985) (",\/i////c ('ivz/n//") 
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Because the Applicants and ARE' gave extensive conflicting presentations on this point, 

,ARl • vvill make a summary, chronological presentation here in outline finm, with as little narrative 

as is pos.sible ARU respectfully refers the Board to its Comments and the Mahoney Article for 

more detailed discussions 

a. 1920 Aci- Constilidations in the public interest are to be approved bv ICC ifthey 
confirm to the IC'C meiger plan. Involved carriers and persons would receive 
Immunity to overcome restrictions of anti-trust an other laws that would puihibit 
carrying into etVect tran.saction approved by ICC fh.spah.'iers. 499 EJ S al I 19-
120 and 137(dissenl). ('ounty of .\ fann, v7//va.,35(i Ê S al 417, lowden 308 (' S 
at 230-232), [there was no RE.A In efVe-t to be ovci ridden so it cannoi be said 'hat 
the 1920 Act was intended lo nullify the RLA in ICC appuived consolidations! 

b. 1926-RI .A enacted to provide mechanism for collective bargaining in railroad 
industi-̂ ,. I no exception fin ICC appuned consolidationsj 

C. 1936-WJPA entered to facilitate consolidations thaf would atVect einployees, 
agreement negotiated under REA, allowed fin selection of fiirces and assignment 
of employees fiir consolidated operations and facilities not otlierwl.se perniltied by 
CBAs 

d. 1939-/fm(/c// V. C.V. Supreme Court upholds IC'C decision approving lease but 
cordilioned on compensalion protections for employe .̂. 

i. ICC authoritv to impose puncc'ions fin employees, 308 (' S 225 

ii. Fran.saciion would vield dismissals and displacemenis of einployees 
lesulling in savings to the carriers, ihose savings at the expen.se of rail labor 
would equal 75"o ofthe savings to lhe caniers as a result oflhe 
transaclion A/ at 233 

111. Since carry ing-out of transaction would have harsh consequences fin 
employees and adverse impact on morale, requiring mitigation tif injurv 
employees vvas permissible Id al 233 

to 

iv. C ourt savs one must disregard hi.'̂ ton of rail labor relations to say just and 
reasonable irealmenl of workers has no relalionship to transportalion 
policy (/(/ al 234), just and reasoni.ble treatment puimotes ettlciencv which 
sufVers through loss of employee morale when demands of justice ignored 
(id at 236), one cannoi .say that just and reasonable treatment will nol 
promote public interest Id at 238 

V. no denial of due process by extending to carrier puv ilege of relief from cost 
of pertormance of carrier duties on condition that savings be applied, in 
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VI. 

part, to compensaie employees for loss occasioned bv exercise of privilege 
Id at 240 

(No mention al all made that monetary benefits weie fin loss of CB.A 
rightsi 

I I hus employee protection benefits were not (as Applicants claim. Rebullal at 618) 
a quid pro quo for fhe carrtcrs' abilifv to change CBA terms, rather the benefits were 
the quid pro quo fiir the carriers in gaining government perm ssion lo engage In a 
tran.saction which would result in savings to the carriers primarilv through the 
elimination of jobs|" 

e. 1940 .Acl-lCC directed lo impose emplovee punections in consoli3alions, but the 
statute generally prescribed fan and equitable arrangements to protect emplovee 
compensation [ Act did not specifv an implementing arrangement puicess or 
arbitration, and did ntn intimate anv overriding of CBAs) 4'> U S C v}5(2)(f) 

f. From l'>40s thiough 197()s- tabor and management negotiate attrituni agreemenis 
See Mahoney Article at 257-58 and 257 n 92, and Mahonev Declaration •Is 7-8 

g. I '•Xll-Soutliern fiv ('o. ('ontrof-( 'enlrat ( l f l !eori;ui ? 3 I ICC 151 

(\ '-Hsl){ ".S<iulhern ('onlrof ) 

i . Due to complete exclusion of Central of Cieoigia employees ICĈ  from 
post-transaction rosters fin ctinsolidaled operations, ICC expresslv directs 
negotiation and arbiliatltni for implementing arrangement fin selection of 
forces and assignment of employees 

ii. According lo the ICC, this was the first explicit appllcinlon ofthe WJPA 
{{{}4 and 5 Implenieiitiiig arrangement iiegolialioii/arbilia'ioii piocess lo 
ICC protective conditions fd at 1*̂2, 172 

iii. ICC specificallv said {id at 1('4) fhat its earlier Southern I 'onlrol decision 
had been the fir.st IC'C' decision to lequiie maiidatoiv arbilration as pari of 
hs employee punections See al.so 117 ICC 557. 560, 590 (l')62). .\ew 
York Dock V. I ,.V 600 l 2d at >̂'̂  n 1 i 

iv. IC'C" noted that imposition of"procedures similar to W JPA s;v; 4 and 5 
would allo.v selection of forces and assignment ot employees trom 
emplovees ofboth Souihern and Central and commingling oftheir vvtirk 
fd at 1 o'i-106. 172-I7v ISO 

" I he analogv to the instant case is striking As ARC has shown (Commenis al 35-38) a 
significanl aniount ofthe savings expected bv Appllcai.ts will be from the elimination of jobs .And 
within three vears of Implemenfation. the total savings from the elimination of jobs will exceed 
Applicants' tolal anticipated employee protection cosls 
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v ICC further noted lhat to tiansfer work from Central to Southern or to 
commingle then work could be done onlv bv disregarding some basic 
provision of CBAs {id at l()5-!(>(>). so theie wouid be a need fin reference 
to a superseding CBA or negotiation fin CB A changes, buf the W JP A Is 
such a superseding contract, ll provides ineans for salisf'ving RL.A and 
CBA f d at 105 

vi IC'C said fhat CBAs and WJPA should continue Id at 108 It held that the 
rights of emplovees under CB.As aie piescived bv the use of W JP,A s;sj4 
and 5 for selection and assignment I hey must iherefine be part of 
conditions whether expresslv slated or by incorporated bv reference in the 
condilions Id at l(>0 

vi! T he IC'C fiirtiier slated liiat the protective conditions are imposed on 
carriers seeking/v/'w/vv/fc authority to engage In consolidations |not on 
emplovees|. the protections are the minimum rights fin affected emplovees, 
their rights under CB.As, the WJP A and Section 5(2) are separate, distinct 
and independent. CBA rights me pnvate rights uiieieas s;'̂ (2) rights stem 
trom the IC 'C stattiloi\ obligations, the prolec'ive conditions are rtyhls 
thai applv after forces iire adjusted tn accordance w ith ('HAs (id at 16')-
170), transactions must be accomplished in compliance wilh the RE A { id 
at \7() citiii}: Hurlinyton I ruck and .Mcl can Iruckin;..;) ' ' 

[ Fhe .Southern decision shows that the ICC did nol perceive Ils own protections as 
trumping the REA It fiirther shows that the IC'C diu not view the monetarv 
protections in the employee piolcclive coiulnunis as a t|tiid pu> quo for the c irrier s 
ability fo override agreemenis Additionailv It shows that the ICC perceived the 
potential area of RI.A-IC'A conflict to be vvilh respect to selection of fiirces and 
assignment of einployees, but finind no such contlicl because oflhc WJPA It also 
shows that the ,Ai t I vj4 procedures could iun have been part of tiade-ofi'w herebv thc 
employees received moneiarv benefits and the carriers received the abilitv lo use 
implementing arrangement arbitration lo alnogale CBAs I h.w could sucharhitralion 
he part o l thai kind of trade off iT. according: to the l( '( '. Icompulsorvi implenientiH}; 
arran^icment arhilration was not pari of its conditions until the first Soulliern 
decision ' I 

' Review of pages I6 ' i - l 71 of'the Southem decision reveal that the most egregious 
fallacv In .Aiiiillcaiits fai,se historv Is their stateineiil (Rebullal at o2o n 47) that ARI s 
cliaiacteri/alHMi ol .Soutliern ('ontrol as respecting the RLA and CB A rir'ils ( ARI Ctniiments at 
71 )is just faniasv It nui>t be noted that ARI' actuallv quoted a full paragrapli oft i ie decision 
whereas Applicants have merelv descrilied Souihern ( 'onlrol in 'hen own tenns and quoted 
Isolated pmllons of sentences I he decision Itselt is quite clear that CB A righis are to be 
respected and that It Is because the WJPA was an RE A agreement lhat its procedures for selection 
of forces aiul assignmeiii of emplovees could bc uiiii/ed for the creation of consoiidated rosters 
fin CtinsoHdated opeialions and facilities notwithstanding scope and senioniy rules in on-propeitv 
(BAs 



m. 

1976 In the first deregulation legislation, fhe statutorv directive for emplovee 
protections is amended lo require conditions at least as protective as fhe New 
Orleans protections, as modified bv Souihern ('ontrol. and the Appendix C-l 
protections which included the protection of CBA rights as to rates of pay, mles 
and working condilions as well as other nghts pnvileges and benefits the 
Appendix C-l provision on vvhich Art I v}2 was b, sed 

1979 In New York Dock. ICC adds to its punections fhose provided under the C-1 
condifions. including Art I ij2 

1979- In Avu York Dock v. I '.S. tbe Second Circuit rejects the carriers' claim that 
the statute required only provisions for the ptotections expressly identified In 
Section 405 a'l'ihe RPSA, it attlrms the ICC that thc statutorv requirement 
includes the conditions Imposed under RPSA. i.e Appendix C-l 009 F 2d al 'M 

1983 and 1985- IC'C issues /W/Wand Maine ( entraf decisions, holding that to 
the extent a CBA conflicts with implementation ofa transacfion appuned by the 
IC'C. the CBA must give wav. ICC orders and not the REA govern employee-
management relations in connection vvith an approved transaction DRdW i** 6, 
.Maine ( enlral at o 

|987--( 'arineii and f )ispatcliers aibitration awards are issued upholding acfions 
contrary to CBAs IC'C holds that fhe awards are puiper under Section I 1341(a) 
198'>-D C Circuit reverses ICC in ('armen and Dispatchers cases 

( artiien I I issued while ( armen/Dispatchers pending ICC holds that 

i . I'he RL.A uas designed to assuie meaiiingful collective bargaining, it is ncn 
fo be undermined bv inerger Implementation puicedures 6 ICC" 2d at 719 

ii. Although Section I 1341(a) RE A override authority is limned bv Art I i;2. 
Congress .surely did nol mean to pieclt;de all CB.A changes, but parties 
should not be easilv reliev ed of contiact obligations thai ate voluntarilv 
undertaken, lo the greatest extent possible. CB A terms are to be preserved 
(id al 720-721), also cites I'ltlshur^^h and I ake Trie- RLA and IC.A are 
complen entarv regimes Id al721 

iii. ICC is returning to the era of accommodation belween the Ri.A and 
IC A. iMling WJP A referee Bern.sfein s holding tliaf the WJPA is the key 
that unlocks rules preventing transfers and consolidation of work and the 
slmiiar view expressed m Soutliern ('ontrol Id at 735 

iv. During the era of accommodation, parties referred to selection of forces 
and assignment of emplovees but the meaning of that phrase Is not clear, 
noting that parties and arbitrators did dovetail seniority rosters which 
would have required abrogation of some CB.A prov isions [presumably 
scope and seniority], if is fherefore a.ssumed lhal arbitrators did permit 
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I 
occasional limited modification of CB.As Id at 742-743 

V. Sections 4 and 5 are heart of W JPA Id al 733 Southern ( ontml held 
that the WJPA permits consolidated operations and compliance with the 
RLA Id al 710 

vi. Art I !52 can not be a complete bar to merger related changes but. al a 
minimum, the preservation of CBA nghts means lhat employees can relv on 
their CBAs fin their basic and continuing conditions of emplovment this 
reading of Art I {;2 is consistent with Sotithern Control Id at 749 

vii. / dR( i W and Maine ( entral went too far, lhey upset the balance between 
lab li and manauemenl, the IC'C now rejects that appuiach, holdnm that 
Art I §2 limits the Seclion I 1341 authorily to overnde CB.As A/at75(>-
752 Art I ij4 permits arbitrators to modify CB.As when necessarv to 
permil mergers, but onlv afier balancing labor s legitimate Inteiest in 
relying on the RL.A for changes in pav , mles and working conditions and 
manageinciit's need to implement operating changes to achieve the benefits 
of merger Rejecl labor s view lhat there mav be no C B A modification, 
and, reject management s view lhat CBAs may he modified ifthey are 
inconvenient to a merger, contiact rights must be respected or "preserved' 
/ iihor has a legitimate rif^lit lo rely f>nniarily on the KT.A for suh/ecis 
traditionally covered hy thai statute fd at 752-753 

[WTtlle the IC'C did nof accept rail labor's view as fo the scope of Art I Jj2 in Carmen 
II, It clearlv rejected the DK( iWI.Matne ('enlral appuiach, which is essentially the 
view advocated bv the Applicants here Among other things, the ICC recognized that 
the Art I ̂ 2 protections do apply to rales of pay. rules and working conditions, that 
anv CBA overtit'e must be related lo selection of fiirces and assignment of employees, 
not to changes in sub.staiilive lerms fin the purpo.se of lowering co.sts, and. lhat Art 
I i}4 arbitrators are to respeci the Rl .A and CB As and lhal any CBA modifications 
lhat lhey do pennit must be minimal Additionally. ( armen I I squarelv refutes 
Applicants' false history to the extent that thev claim that the protections alwavs 
siibsiimed the RE.A and CBA rights, and that Art I î 4 arbitrators have virtually 
unfettered authorilv lo override CBAs] "' 

n. I'*')()—tt'///w///i,'^v/ Terminal 

i, AtVirms ( / / analysis (o ICC 2d at SI4), 

"' ('armen I I remains valid even afier Dispatcheis Although the Supreme Court did 
reverse thc DC Circuit s decision in < 'armen Dis/htichei s. ( 'armen II was never vacated or 
reversed and the IC'C S I B never acted on the remand order Additionailv . the IC'C said that it vvas 
addressing the Art I vjvj2 and 4 quesiions uidependent ofthe Section 1 1341 c|iiestion that uas 
jieiulmg before the Supreme Ctuirt o ICC 2d at 720 And regardless oflhe vitalitv ofthe holding 
ill that case It clearlv refutes the " histoiA ' otfered bv Applicants In anv event, the analvsis and 
reasoning of ( armen I I were adopted in Wilmin\:lon Terminal 0 IC'C 2d at 814 



1 ii Refects rati lahor view that Art. 1 ̂ 2 re<fuires carry-over of( 'HAs to 
purchasers of rail lines hecause then chan};es m pay. rules and working; 
conditions would he 'mposed without KI A harj^ainin}; lhat is }:iHinuiieed 
lo lahor and niana îement Id al 820 

! 

iii. ('arrv-over of ('HAs would involve interest arhilralion ihrou^ih A>l '. i4. 
hul arhtlralors are not supposed to exercise authority over rales of pay. 
rules and working: conditions. Carmen II atVirmed that Art 1 H arbilrators 
are limited to selection of fiirces and assignment as per l'MO-80 practice, 
.Section 4 arhilralors are noi authorized lo determine pav scales or work 
rules: new terms <tre to he ne^ioiialed nol iiufxiscd under either the /( .1 
or Kl A fd al 820-821 n i3 

iv. The Section 11 347 reference to " terms eslablished under section 405" 
means lhal the Appendix C-l conditions were required fd at 823 

o. 1991- In Dispatchers the Supreme C'ourt lK;!ds that Section ! 1341 can override 
the RLA and CB.As. but assumes that requiretneiiis of " necessity" and ^11347 
have been met and notes that isst.es as to necessity and as to vvhether Art 1 i;;2 Is a 
.separate limitation on CB A overndes are iun decided 

• p 1993 In Execiilives the D C" C ircuit states • i. Rights, privileges and benefits must be preserved but mn everv word in a 
CB.A must cinivev a right, privilege oi benefit, ICC may not modify C BA 
willy-nilly 9X7 E 2d at 814 

ii. Ifthe alleged public benefit ofa transaction is merelv to derive savings 
fuim abuigating CB.As. there is no necessity fin overriding the CB.As 

q Remand orders afier Dispatchers and Exec s D C Cir remanded fin coherent 
rationale-1992 ICC 1 EIXIS 233 at 22. but no action ever taken on remand See 
Mahonev article at 287 

1994 In A f f l ) r. /( ('. the I) C Circuit holds that 

i. A scope clause is not a puitected right, privilege or benefit 26 F 3d at 
1 163 

1 
ii. Rejects the views that arbitrators mav override anv CB A provision lhat 

blocks a consolidation and that a CBA override is permitted whenever a 
CBA is an "impediment lo a tiansaction CB.A rights are "immutable 
Id at 1 16 V 1 I (.5 

• s. 1990 In / ' / / ' V, STH the DC Circuit atVirmed the ICC holdings that rights, 
privileges and benefits mean ancillaiA emoluments and fnnge benefits, and that 

1 
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seniority does not fall within that protection, noting that it had not been contended 
lhal senioritv provisions fal! within rates of pav. rules and working conditions so 
that phrase was ncU at issue 108 1 3d at 1430 n 4 

•fhis review oflhe historv ofthe interaction between the RLA and IC A and ofthe 

development ofthe employee protections shows lhal 

a. The Seclion 1 1321 immunity vvas nof specificallv designed to override RE A and 
CBAs since the RE,A was enacted afiei the immunity provision was added lo the 
ICA. 

b T he monelat-y emplovee protection benefits were not adopted as a cpild pui quo 
for the abilitv of carriers to change CB.As thiough .Art I v;4 pioceduies since that 
IS iun stated in the Lowden rationale fin the punections or in the Souihern Cdmrol 
decision, and since the IC'C staled in Souihern Control that mandatorv Art I î 4 
arbitration was first added to the punections in the first Southem Control deciMon 
In 1902, 

c. In Soutnern ('ontml. ICC recognized that the IC.A and Rl .A righis are .separate. 
Independent and distinct, tliat the WJP.A vjij 4 and "i. and the ICC-imposed 
Implimenting arrangement process would permit selection cif finces and 
a.>signmeiit of employees fiir new loslers fiir consolidated operations and facilities 
which on-property CBAs would otherwise prohibit, that the RE.A must be 
accommodated, and. that the punections aie Imposed for the benefit of employees 
not carriers, 

d I he 1970 amendments to the IC A and the New York Dock cmiditions added Art 
I s;2 to the piolectlons so ev en If Implementing arrangement arbitrations prev iously 
could have changed CB.A rights. Art I s)2 was a subsequent expre.ss piotection of 
CBA nghts. 

e, Fhe I97(> amendments to the IC A re(|ulred that the punections Imposed bv the 
IC'C inccnporatc the New Orleans punections as modified by Soutliern and the 
Appendix C-1 punections, including rates of pay, rules and w orking condilions. 
not |usl the Nevv Orleans conditions and the specifically identified protections iti 
RPSA Sectitm 405, 

f l he /)(iKW and Maine ( 'enlral deci.sicins vvere repudiated m ('armen II . this 
refutes Applicants on a key element oftheir "histoi"v ", 

g, ('armen I I recognized that Art I sj2 protects rates of pav , rules and working 
conditions, and concluded that any Art I i;4 overriding of C'B,'\ rights was to be 
minimal and limited to selection of fiirces and assignmem of employees, 
li'ilmini;ion lerminai attlrmed the ' 'armen I I analvsis and held thai Section I 1347 
required imposition of the Appendix C-l protections which included piotection of 
rates of pay, rules and vvorking conditions, and held that .Art I {54 arbitrators are 
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limiled to .selection of forces and assignment of employees and may ncn "interest 
arbitrate " new rates of pav and work mles, 

h. Dispatchers never decided whether Sew York Dock preserves CBA lerms, even if 
Section 1 1341 would allow them lo be overridden, 

i . All lhat the D C C ircuit has afVirmed with respect to the application of Art I i;^2 
and 4 is that scope and .seniority may be changed, bul that is efVectively the same 
aulhorily provided to carriers by negotiation under the W JPA. 

j . l he D C Circuit has iun addres.sed the rales of pay, mles and working conditions 
component of Art I vj2 

ARI! submits that the foregoing demonstrates that the seventv vears of history in the 

railroad indusiry do nol support the Applicants position, and thai it is Applicants not the ARU. 

who have olVered a "false historv" 

D. Applicants' Plans I o Abrogate Fhe Conrail CBAs For The \'ast Majority Of 
Conrail Workers Necessitate Issuance Of I he Declarations Somiht Bv .ARU 

If The Board approves the Application, it should issue the declarations sought by ARU 

because Applicants' plans to use the Board's order and New York Dock procedures lo eliminate 

the Conrail CBAs for the vast majority of Conrail workers, and to place lhem under NSR and 

CSX F CBAs, v,/ould violate Section I I i2<i and be inconsistent with the Board s obligation to 

respect and accommodate the RE A as is described above 

I . Applicants Plan To Cha;ige The C BA Rights Of C onrail Workers 

.Applicants clearly plan to elimmate the Comail CBAs fiir the vast majonty of Conrail 

workers and lo place lhem under NSR and CSX F CBAs I he ARI Comments explain Applicants 

plans III this regai d, and demonstrate how those plans will resuil in the loss of CB A nghts fiir 

Conrail workers, so this brief will only summari/e the changes and the losses of rights and 

respond to the Rebuttal on these points 

.Applicants have expresslv slated it Is their intention that, except foi employees In the 

S.A.As and opeiating employees for New I ngland lines allocated lo CS.XT . current Conrail 
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uorkers will no longer be covered by the Conrail CBAs, bul will be placed under CSXT and NSR 

(generally NiSiW) CBA.-. Applicants have also acknowledged lhat many of i.hese employees vvill 

he working at the same locafions or in the same territi^rles that thev curtently work fiir Conrail 

Many ofthese employees will nol even bi combined with C S.X I and NSR employees because the 

Conrail properties to be divided belween CSX and NS will be largely si parale operating regions 

Applicants' plans in fhis regard are perhaps most audacious with respect to the shop craft 

emplovees and dispatchers lo be allocatetl lo N'S and shop crafi employees af several Ccvirail 

shops to be allocated to CS.X I I ho.se employees will continue ;o work in Cdnrail facililies wheie 

all. or virtuallv all. oflhe emplovees involved will be Cemral! workeis Afier Implementation there 

will be no inlerchange of employees at those facilities with employees at pie-transactiini NSR or 

CSX'F facilities, indeed. Applicants have made much oftheir desire for "point seniority" fiir shop 

crafi workers Applicants also straight-f'orwardly acknowledge thaf fhev do not piiUi lo negotiate 

under the RE.A to eiVect the changes in CBA coverage ofthe Conraii workers, but rather will use 

tins agency s order and Art I i:j4 procedures to implement their planned changes 

In ils Commenis, the ARC showed in extensive detail, hovv Applicants' plans would 

depilve Conrail workers of various beneficial rates of pav. mles and working conditions 

Comments at 102-124 In this portion of its brief ARI will summarize and highlight certain CB A 

rights that vvould be lost under Applicants' plans ARU respectfully refers the Boaul to its 

Comii.enfs fin a more comprehensive discussion uith citations to supporting declarations 

•ARU nas shcnvii that placement of Comail workeis under CSX I and NSR CB.As uould 

deprive them ofa number of beneficial compensation provisions lor example, the shop craft 

ucnkers and signalmen on C onrail have certain highci lev el pav grades that eslabli.sh rales of pav 

above the siandard C tniiail rates for those crafis and above thc national standard rates ARI' 

Comments at 104 Applicants have responded hv noting that all three railroads are parties to 
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national agreements with respect to pay Rebuttal at 582 Houever although the .standard rates 

on C onrail, NSR and CS.X I are comparable, employees who are moved to the NSR or CSX I 

agreements would lose the higher grade rates Employees currentlv holding these higher graded 

positions would receive Aeu ) ork Dock benefits for the difference tor up to o years, bul then 

would lose the advantage ofthe higher rates And employees uho currentlv are compensated at 

the statulard rales would lose the opportunity lo move lo higher graded positions as lhey gained 

experience A .similar problem exists wifh respect to the Conrail - A FDD C BA The standard 

A FDD CBAs provide that employees are paid below the full pay level for several vears as fhey 

gain experience, but on C7inrail employees progress to the fiill pav level more quicklv ARU 

Comments at 106 Ihe loss oflhe opportunity to move to higher graded positions, or ui do .so 

more quickly is not covered at atl by the New York Dock condilions. so Applicants defense on that 

basis (Rebuttal at 582) is without force 

.Additionally, the Conrail-A FDD agreement contains the " APAR " contingent 

compensation agreement {id al 107) which Is not available on CS.X F or NSR (CS.X and NS have 

attempted to compare the 401 K plans on the various carriers (Rebuttal at ^̂ 83). but thev have not 

addres.sed the APAR prov ision) I he Conrail CBAs vvith the shop cratt unions. BRS and A I Dl) 

all have mles that are beneficial lo emplovees vvith respect to voluntarv acceptance of ov ertime 

before mandafoi-y assignment, and higher leveis of compen.sation fin overtime work ARU 

Comments at 110-117. 120 

Ihus ARI' has demon.strated that fransfer of Conrail uorkeis to CS.X I and NSR CBAs 

vvil! resuil In changes in rates of pav fin those employees 

ARI' has also demonstrated that v arious Ccntrall scope and senionty rules are more 

precise and more firm than the ( SX I and NSR rules ARI' Connnents at 10')-1 12 Fhese rules 

are important becau.se they protect an einployee s continuing ability to c'o certain types of work 
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Applicants have focused on fhese mles (particularlv with respect to the shop craft workers) to the 

extent that lhev mighl bar movement of" work between former C onrail and NS and former C onrail 

and C sX I and have argued that such mles must be negated fo allow them lo consolidate the 

fonnerlv separate operations Rebutta! at 609-010. 675 Bul ARU has that shown creation of 

consolidated rosters ihrough ,selection of forces and assignment of employees may be 

accomplished under the WJPA (oi under proper .\ew York Dock Art 1 ^4 negotiation/ 

arbitrations) Howevei, once that is done, the exisling scope and seniority mles can and must 

continue to apply, for example, afier NSR statVs the Altoona .shops predominantly with Conrail 

shop workers, the Conrail scope and seniority rules would determine which work would be done 

by which crafis at those shops " Accordingly, loss ofthese scope and seniority rights would be a 

significant change in mles and working conditions for Conrail vvorkers 

I he Conrail CBAs also tend to have more advantageous mles fin employees with regard 

to priorily for current employees In bidding fiir new positions, and qualification periods for 

currem einployees on new positions ARU Commems al 118-120 The Conrail agreements also 

have more advantageous safely and health rtiles vvith respect lo protective gear and sanitation (/,c 

the lack of flush tiniets for operaling employees on NS) ARU C'ommenls al 122-123 

T he Conrail CBAs provide a number of betu'fici il procedural protections in discipiinarv-

cases that aie not provided by CSXT and NSR ARU C omments at 121 Applicants have 

responded lo ARU on this point bv asserting fhat all three railroads are subjeci lo due process 

lequiremenis fiir discipline Rebullal al 582 However, Applicants have iun slated lhat then C BAs 

pun ide the same punecticms as are provided under the Conrail CB As U-.ie process is a 

'" 'he specific concems of NS with tespect to the etfect ofthe exrung scope mles on it 
plan to assign Cil- locomotives lo the Roanoke shops and tlie CiM locomotives to the .Altoona 
sliops is addressed belovv. lhat discussion completely eliminates any legitimate concerns that NS 
mav have in this reuaid 
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somewhai amorphous concept, there can be many diflRjrent tvpes of protections for due process 

Presumably the States thought they provided due process before the 1900s, but the Supreme 

C'ourt determined that Fourteenth Amendment guaranteed a higher lev el of due process than vvas 

atVorded by many Slates Accordingly, Applicants have nol refuted ARE s claim ot a potential 

change in rules and vvorking conditions with respect fo discipline if Conrail employees are moved 

to C SXT and NSR CBAs 

ARU has also shown thaf putting Conrail employees under CS.XT and NSR ĈB As will 

mean losses of " olhei nghts, privileges and benefits For example, most C onrail workers are 

covered by Supplemental Unemployment Benefii Plans (" SUB"), and have personal leave, sick 

leave and bereavement leave rules that are more advantageous than those on C S.X I oi NSR 

ARU C7imments at 125-126 Applicants do not intend to preserve these rights Indeed thev denv 

that these are "cither rights privileges and tenefit.s' under Art I §2 as that lerm has recently been 

deflned as fiinge benefits and ancillary emolutiients, claiming thaf only "vested" rights fit that 

definition Rebuttal at 650-65 I However, if anv group of rights would constitute fringe benefits it 

is supplemental unemployment benefits and leave rules Bv attempting to limil righis, privileges an 

benefits to retirement benefits and health benefits in an liidusli-\ where retirement befits are 

established by law, and all vvorkers are covered by a national health plan. Applicants merely show 

that they are attempting lo define Art, I 5;2 out of existence Applicants also claim that Conrail 

vvorkers will nol lose their SI B rights because thev can choo,se to retain lhem utider Art I 5; i of 

the condilions Rebullal al 650 n 74 Bul, olher than the prohibition against " pyramiding" 

benefits, emplovees do ncn have to choose betvveen their .Vt-vi York t 'ock benefits and their other 

rights, privileges and benefits , tho.se CB.A rights are protected bv Art 1 vj2 

Applicants have not refined ARI "s shcnving that their plans wcnild lead tvi specific tosse 

of advantageous rates of pay, rules and working conditions and olher righis privileges and benefits 
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of current Conrail workers E.xcept for the handful of responses that ARU has noted and reftited 

above,'" Applicants pnncipal response is fhe a.s.sertion that the CSXT , NSR and Conrail CBAs 

are "substantially similar " and that most employees will continue to have collective bargaining 

rights, will continue to be represented by the same unions and will be working under agreemenis 

with many ofthe same or .similar mles Rebuttal af 581 -"̂ 82 I lovvev er thev have efVectIv ely 

admitted that there will be some employees vvho will lose representation and/oi then cunent 

representative, and most will lo.se at lea.sl sotne mles or rights The requirement lhat rales of pay. 

rules and working condilions and other righis privileges and benefits be preserved Is not satisfied 

if onlv mosi employees have manv ofthe same or similar rights and mles 

Applicants have also argued that it is not feasible to make qualitative judgements about the 

relative m'-rit.- ofthe various CB.As. nofing that an agreement that may be weak In one area mav 

be stronger in another Rebuttal at 636-037 However. Art I i;;2 requires lhat rates of pay. mles 

and vvorking conditions and other rights, privileges and benefits be preserved, not fhat there ntay 

be changes if emplĉ yees who lose a CBA righi in i ne area gain rights in some other area T bus, 

the fact that an employee who is moved fo a new ?greemfif loses a beneficial safetv mle but gams 

a beneficial assignment rule does not mean that .Art I »j2 is ..ati.sfied And a carrier cannot 

complain thaf it should not be required fo preserve a discipline 'tile because it has a qualification 

mle that is better fin employees Art I ij2 mandates the preservation of CBA rights, ifa carrier 

chooses to place workers under its own CB As lhat have some terms that are the same as the 

workers' old CB.As in many respects and more beneficial to those employees in some respects, it 

still must preserve the old rules that are more advantageous than Its riilc,̂  I hus. the fact that it is 

hard to determine whether one CB.A is on balance more or less advantageous to employees is 

'" .Applicants did not even attempt to rebut most ofthe los.ses of C BA rights delineated by 
ARU 
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simply irrelevant, since the important inquirv is whether individual CTUA rights have been 

preserved 

From review ofthe ARI' Comments. Applicants Rebuttal and the fiiregoing. it is clear that 

Applicants plans involve changes in the rates of pay, rules and working conditions and rights, 

privileges and benefits of Conrail emplovees, and that .'Xpplicanfs claims of substantial similarity of 

many mles and net comparability defenses are unavailing I he Board must recognize that fhe facts 

of record in this case support ARU's contenfion that Applicants plan to use the Board's order and 

the Arf I §4 procedures to impose their own CB.As and lo thereby change the CBA righis of 

Conrail workers 

2. Applicants' Showing Of Neces.sily For Their Planned CBA Changes 
Is Inadequate Under Controlling Precedeni 

The ARU submits that, under Section 11326, the New York Dock condilions and the 

controlling judicial precedent discussed abov e prov isions of pre-Transaction CB As that involve 

rales of pay, rules and working condilions or olher rights, privileges and benefits are binding on 

the Applicants, ahhough Applicants mav be permitted to create consolidated rosters and statt" 

posifions through selection of forces and assignment of employee mechanisms sanctioned under 

the WJPA (or properly limited proceedings under Art I {j4 of fhe condifions) Accordinglv. no 

showing of necessity by Applicants would he sutficieiit to permil them to make the changes in 

rates of pay, mles and working conditions that thev plan fo make except with respect to selection 

and as.signmem is.sues and C B.A lenns that do not involve rales of pav, rules and working 

condilitms In any event, fheir showing of "necesshv" fin their alleged need to change anv CB A 

rights has been plainly inadequate 

Applicants' Rebuttal coniains the same ne.essitv arguments that thev ofVeied in their 

Application and discovery re.spon.ses vvhich vvere refiited in ARU s C cnnments (at 127-10)) so 
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ARU respectfully refers the Board to its Comments and will focus on several major points here 

Applicants' principal argument is that ihey believe that preservation tif existing CBAs 

would prevent them from consolidating operations and facilities, requiring them to mn their pre-

Tran.saction properties and the Conrail properties allocated to them as still separate entities, 

thereby negating the asserted advantages ofthe Transaction Rebuttal at 608-610. 65^-601 067-

677 However, ARU has shown lhal ihrough the WJPA 4}i:}4 and 5 or a proper .Vcu York Dock 

Art I {j4 procedure (i e one limiled to selection of forces and assignment of einployees). 

Applicants can arrange fheir slatVing to take advantage of consolidated operaiions anri facilities 

while preserving the substantive terms ofthe Comail CBAs Ftir example. Applicants can make 

arrangement fiir con.solidation of shops and dispafching otVices bv .statVing tho.se facilifies and 

assigning fhe employees there post-T ransaction work which might come from more than one pre-

Fransaction railroad, they still can apply the Conrail CBAs al those facilities Indeed, NS has 

indicated that Conrail's Altoona shops and the Conrail dispatching ofVices allocated to NS vvill be 

slatVed entirelv or almost entirely by Conrail workers, and CSX has indicaied that several C onrail 

shops allocated lo CSXT' will be sfatVed entirelv wifh fininer Conrail emplovees T here is 

absolutelv no reason, and certainly no necessify. for applying any agreements other than the 

Conrail agreemenis at those facilities Applicants have also Indicated that thev want to change the 

Conrail seniority districts for maintenance of wav vvorkers and signalmen because many districts 

vvill be div ided aniong CS.X I . NSR and residual Conrail. and because thev desire to have larger 

seniority districts than currently exist on Conrail (indeed they desire VCIA large senioritv disincts) 

On the other hand, thev acknouledge thai the iieulv accitiired (firmer Conrail) terntories will be 

setiarate div isioiis or leglons f n engineering purposes, and that most maintenance of wav workers 

and signalmen will contmue to vvork out ot tlxed headquarters, often thc same headquarters as al 

present, and will nol be responsible fin covenng the entire large geogtaphic areas that they seek 
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fiir their new distncts Rebuttal at 667, 680-681 Applicants also concede that operating 

employees will nof typically be required to operate trains acioss the full length oftheir planned 

large operating employees distnct> See e g ARI' Comments at I '̂ 6-1 "̂7 Applicants concerns 

about slalVing and new senio;ity dLstricts can be addres.sed ihrough WJP.A and cu piopei Art I J}4 

proceedings by selecting and assigning forces fin nevv, laiger, but mn huge, districts that are 

consistent with fhe division of Conrail properties and Applicants planned post-transaction 

operations, while the Conrail CB.As are maintained fiir fhe emplovees once the new distticts are 

established I hus, ,\pplicants general concerns about their ability lo efVecliv t'vy >tatVand opeiale 

consolidated territories and facilities under fhe current Conrail CBAs are insubstantial and 

certainly do tun rise to the level required lo show a necessily fin eliminating the rights ot Cdnrail 

employees under the Conrail CBAs 

Applicants more specific necessity arguments fare no better Applicants attempted to 

identify only a few mles that they perceived as demonstraiing the need for abrogation ofthe 

Ccniiall CB.As However, review of Applicants discussion ofthose rules (Rebuttal at <nil-0()v 

671 -(i72, 075) shows hovv weak their arguments are Several ofthe rules ciled by Applicants 

actually deal with scope and seniority provisions that can be addressed llirough a little creativity 

and WJP A and Art I vj4 procedures For example, thev complain that certain seniority mles are 

inconsislenl vvith respect to the content and timing of posted notices fin bids Rebuttal al 002 I o 

some extent, announcements fhat piovide the most notice and most infinniation that is required 

under the conflicting rules will salisfy all ofthe mles involved, and new procedures for posting 

and bidding could be addressed in WJP.A and Art I 5!4 Implemenling arrangement procedures, 

and iiilghf be properlv arbitrated under fho,se procedures CS.X I has cited only a single instance of 

Inconsistent scope mles. those regarding "switch heaters" hi Fhis highlv specific and 

idiosyncratic problem could not possibly constitute a reasoi' tci eliminate the entire CB As for a 
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whole craft' In any event, if is a problem that can be handled in Implementing arrangement 

procedures, after it is resolved, the basic C BAs can continue ui l̂ e applied with respect lo their 

substantive terms NS has similarly cited a scope conflict between BRS and IBEW agreements 

regarding communications work Rebuttal at 677 I his is a siluation lhat has been present on 

raihoads fiir many years without hobbling their operations It is also a pcnential conflict that is 

exaggerated by Applicants plans to have ul1neceŝ arliy large seniority districts, with smaller 

districts there vvill be fewer such ctmflicfs I Tfimafely this loo is something fhat can be addressed 

by implementing arrangement negotiations, it certainly is not a basis ten eliminating an enure 

C BA 

CS.XT has also poinled to alleged problems wilh respect to the operaling crafts such as 

"classification of trains en route" (an unexpected reconfiguration of cars), "deferments " ( a change 

in reporting time due to train delay) and "lap back (a return to a point already passed) I hese 

rules all are said to be inconsistent on the ditferenf railroads in that stime rules permit fhe practices 

and others require payment ofone to a few hours of pav m the event of such actions None of 

these rules wcnild in anv wav impede Applicants from consolidating their oporalions, joining theh 

work foices or operafing consolidated terntones ettlcientlv. Indeed lhev hopefullv would nol have 

to reclassify en route change starting times or lap back on more than an occasional basis I'he 

only effect ofthese rules is that employees would receive penaltv pav when these unexpected 

events occui It is clear that these rules will not in anv wav hinder consolidation of operations or 

work finces. fhev certainly do not constitute proof of necessity for elimination of entire C B As 

NS has cited shop crafi scope mles lhat would prohibit lepair or mamlenance of tormer 

Conrail CiE iocomcnives at NS shops and NS CiM locomotives at the Conrail Altoona shops as a 

basis for eliminaling the Conrail CBAs entirely in Altoona and applving NA:W CB As at shops ih.n 

will statted almost enfirely by current Conrail employees NS has also noted that the sliop craft 
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unions have argued fiir the retention oftheir scope rules under the Conrail CBAs NS has not 

tlemonstrated a necessify fiir NS' planned imposifion ofthe N&W CBAs at the /^toona shops '" 

As ARU has repeatedly observed, the WJPA provides a mechanism to ailow for the 

selection of finces and assignment of work in connection with consolidation of work, and this can 

be done through a pioper Art I i:!4 implementing artangement The effect ofthe Transaction at 

the Altoona shops and the employees at fhose shops is similar in ettect lo a simple change ;n 

ownership, virtually evei>thing else will remain lhe same If NS does decide to consolidate all CiM 

locoinotive repairs al the Altoona shops and all GE locomotive repair work af the ofthe Roanoke 

shops, those shops can be statted under fhe WJPA or an appropriate Art I ^4 arrangement Once 

Iocomcnives are a.s.signed to either Roanoke or .Altoona. the CBAs that have long been in place at 

those facilities, and the contractual divisions of vvork among the crafts at those facilities, can be 

applied again to the work and the workers at Roanoke and .Altoona 

In any event, the problem idenfified by NS could not possibly justify evisceration of ihe 

Conrail CBAs in their entirety al the Altoona shops In order to achieve what it believes is a more 

etVicient way of primary distribution of locomotive maintenance work NS would remove all ofthe 

.substantive terms ofthe Conrail CBAs at the Altoona shops But all that needs to be done Is to 

assign locomotives to particular shops fi>r niaintenance overcoming any problem in such 

assignments cannoi constitute a basis for elimination all pre-existing mles at the .Altoona shops, 

especially when almosl all ofthe emplovees at those shops are currently emplovees of Conrail 

working under C'ciniail CBAs ARI ^ also notes that the CiE/CiM assignment plan can not possiblv 

support elimination oflhe Conrail CBAs covering carmen at the Altoona car shops because those 

'" NS has acknowledged that once the I ransaclion is implemented. It does not anticipate 
nun ement of emplovees belween the .Altoona and Roanoke shops, nor does it plan common 
supervision ofthose shops so there is no other possible ju.stification for NS" plan fo impose the 
N&W CBAs at fhe AlfcKina shops ARI' Coinments at I "̂ O-1 1 
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shops work on rail cars not locomotives so the carmen CBA scope mles could not possibly 

interfere with the GE/CiM assignment plan 

To he ahsoiuteiy clear on this poml the AKI ' shop craft unions expresslv slate that thev 

w i l l not mterpo.se scope rules or clas.sification rules under the ('onrail and ,\A IE ( H.As as hats 

lo SS' plan to assî n̂ NS ( i \ f locomotives to the Altoona shops and Conrail ( i f focomotives lo 

the fioanoke .shof)s. The .AKI' shop craft unions will only assert that once locomotives are 

a.ysî ned lo the shof>s and work is to he fh-rformed al the shops, the w ork and lhe emplovees 

fierformni}; the work will he suhjccl to the â ireements currently a/)f>licahle al iho.se slio/)s W Ith 

this representation by the ARI' shop craft unions, fhe ARI' has refuted the only ju.stification 

ott'ered by NS for its plan to impo.se the N&W CBAs on Conrail shop crafi employees ARI 

notes tha' CSX I has cilVered no jusfification whatstiever fiir ifs plan lo applv CSXT CB.As at the 

Indianapolis. Albany and Buttalo shops, or at other shops where C oniail einployees vvill cleaily 

predominate .Sec ARU Comments af 133-137 

NS is also without ju.stification fin its plan to apply NS CBAs al the dispaiching ofVices 

that il will acquire funn Conrail I he ARI' demonsfrated that NS has acknowledged that It will 

i.v'ielv lake over C'ciniail dispatching desk at former Conrail offices, that those desks wll! be 

responsible only fin fiirmer Cdniail lines, that the offices will be supervised separatelv and thaf 

there will be no Interchange of employees ainong tho.se offices oi lietween those offices and 

current NS dispatching ofVices ,ARl' Commenis at I 51-152 Applicants have utterly failed to 

demonsirate a reason. in>icli less a "necessity " fin ellmlnatlcni ofthe A FDD Comail CBAs at the 

dispatching offices It acquires from Conrail 

I bus. none of'the specific "necessity" arguments otVered by Applicants have any finee 

Indeed, the tew examples thev cite and the obvious weakness tn ihe aigtiineiits thev did otVer 

highlight the lack of foundation for fheir enfire claim ofa need to apply fheir own CB.As rather 
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than tlie Conrail CBAs on the acquired territories, if these examples are the best that they c?n 

show. It IS apparen; that lhere is no merit to then position 

Applicants have continued to assert tliat the Conrail CBAs must be sacrificed In order to 

ease then admiiiislratlon ofthe contracts Rebullal at (.()3-()64, 078-079 ARU s comments 

refuted lhat point and Applicants have dime notliiiig lo add substance to a ciearly insubstantial 

argument ARU Comments al 127-133 l hal it might be easier for Applicants to have fevvei 

agreements lo administer does not mean fhat if Is necessarv to the Transaction fin them to 

administer fewer agreements " I hey may have shown conv enience. thev have not shoun 

necessitv .See A TDA v f('(' reiecting "impediment" test fiir necessify 26 F id at I \ (->^ 

Moreovei, the notion ol" eliminating C B.As mei ely fin administrative convenience is plainly at 

odds with the mandate of.\ fcf ean //v/i A/z/t,'and Hurlmsiton fruck 

Ultimately, Applicants fall back on the claim that application oftheir own CBAs will save 

them money Rebuttal at r)34-635 ,ARl' argued in its Comments that reduction of Applicants 

labor cosls is tun f>er se a public tiansportalion benefit and lunhing .Applicants have said refutes 

that argument Among other things ARI has demonstrated that even the assiimptlcni that labor 

cost .savings to Applicants will be passed along to shippers and then to consumers Is of dubious 

validitv, especially given an increasinglv oligopolistic market and flie historv ofthe raihoads ARI 

Comments at 47-52, 83-81 ARI also demonstrated that recent trends with respect lo railroad 

" In response to llic I nions' lefulatlon of'the administrative convenience argument noting 
lhat Applicants alre-idv adiiiliiislei multiple agreemenis fin each crafi so the Ccnirail CB.As would 
jiisi be mie more set of agreements to admnnstci. Applicants stale that tliev do mn customarilv 
administer sepaiate agreements in consolidated temtones Even if tins claim weic true and valid, 
it would still be without force Applicants cannot sav thev wmiid be unable to admmisler another 
set of CBAs, indeed acluallv operating manv more lines tn'ialiroad is surely a mucli greater 
adnimistralive buiden than lhev vvould assume m adminisicimg multiple CBAs I hen preference is 
not a basis for finding of necessily Additionally, for manv of" the ciat'ts here, the facilities or 
territories acquired will be separate from existing CS.X 1 or NSR facilities and territories 
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puifits and rail worker wages further undermines the v alidity of such assumptions A/ ' But the 

most fundamental reason for rejecting this argument is that even it Applicants did pass their 

saving ihuiugh to shippers, and shippers in turn pas.sed their .savings on to consumers, that is still 

not public transportation benefit, rather, lhat would be a series of private benefits There is lU) 

rea.son whv a government agencv should give its imprimatur to the raihoads' plan to reduce iheir 

labor cosls by eliminaling freely undertaken contractual obligations In essence, the Applicants 

assert that fhey would impuive service thuiugh reductions in their marginal costs bv CBA 

modifications, bul the D C C iicuil in Executives rejected that appuiach 987 I 2d at 81 5 Indeed, 

such an arrangement is merely tran.sfcrring wealth from rail workers lo the raihoads even ifthe 

railroads share the taken wealth with shippers, that is still not a cognizable public benefit which 

would support a finding that elimination ofthe employees' contractual rights is a public 

transportation benefit f .xecultves. 9X7 1 2d at 815 Instead, il would be an abject taking 

Applicants have accused ARI' of believing that increased profits are somehow "dirtv Rebuttal at 

034 ARI' does not dispule the railroads tight to pursue and make honest puifits However fhe 

making of puifits by using a government agency to invalidate voluntarily undertaken contractual 

commitmenis is Indeed deserving of condemnation 

ll must also be mned that. In their Application CSX and NS repeatedly stated tlial lhe 

public ttansportation benefits ofthe proposed I ransaction would be such things as impuued 

neluorks, better and shorter routings, more ettlcient utilization of equipment, betier blocking and 

' Applicants have taken issue with ARI s demonsfration that during the period of 
Increased railroad profilabilllv. real wages for rail vvorkers have stagnated Rebullal at o'sh 
compariiig lail woikei earnings witli the C'lM-W IKnvcvei Applicants Iiave lun addtessed the 
substantial body of evidence and charts offered bv ARI ARI ( omments at 47-52 and \ ol III at 
280-iOi 111 anv event their dismissal of ARU's claim based on the UPl-W to earnings comparison 
Is wilhotil validitv since the earning comparison is improper in that It falls lo control foi tlu- etVects 
ot |oli aluiiisliment. concentration ot Work in highei paid positimis and incieased overtime Only 
In comparing increases m profits to increases in wage rates cmild Applicants address the point 
made by ARI' and tins thev have not done 
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duced interchanges, and shorter liansit times .See Appiicafion at i - "i 12-24 ARI Comments 

al 129-13 I In attempting to support their claim that elimination ofthe Conrail CBAs fin the vast 

majority of Conrail employees vvas necessarv fin a public transportafion purpose Applicants failed 

to demon.strate how elimination ofthe CB.As would advance anv ot the public transp utalioii 

benefits that they have citeei as justifying lhe Transaction And the justifications that thev have 

ottered, as demonstrated above, vvere patently specious or easily refuted Accordingly, Applic. nts 

have failed to :.!:ow thaf their plans to applv their own CR.As on fhe Ccmrnl territorv that thev 

plan to operate is necessaiy to the Fransaction 

Fhus, given the language ofthe statute and the conditions c intuilllng judicial precedent 

and Applu ants own siatements legaidhig their plans and their justifications for their plans, it is 

cleat that, Ifthe Board approves the .Application, it should issue the declarations requested bv 

.ARU as a conditioi; of such approval 

CONC I USION 

For ail oflhe foregoing reasons, the Appiicalion should be denied If approval is gianted. 

It shou'd be conditioned on issuance oflhe declarations reqi. ested by the ARU 

Respectfully .submitted. 

Of Counsel 
W illiam A Bon 
General C 'minsel 
Brotherhood of Maintenance of W ay Employe; 
2o*̂ s5 Evergreen P iad 
Suite 200 
Soulhfieid, Ml 4807(. 
(248) ')48-lOlO 

Respectfiilly submitted 

William G Mahoney 
Richard S Edelman 
HICillSAW. MAHONIA & C EARKI . P ( 
1050 17fh Street, N W 
Suite 210 
W ashington, I) C 2003() 
(202) 2''0-8'̂ 00 
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Counsel for Brotherhood of 
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David Rosen 
O'Donnell Schwartz Glan.sfein & Rosen 
60 Fiast 42'"' Streei. Suite 1022 
New York, NY 10Ui5 
(2.2)370-5100 

Counsel for Transport Workers Union of America 

Dated: i-ebruary 2.i, 1998 
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V 
February 23, 1^98 B 'i^^^^ 

Hon. 'Vernon A. Williams 
Secretary 
Surface Transportation Board 
192b "K" Stree_, N.W. 
Washington, D.C. 2042^-OOCl 

Kli: Finance Docket No. 33388, CSX Corporation, et a l . ^ ̂  
> Control and Operating Lea^e...'Agreements -- Conrail 

Inc . . et a l . ,-

Finance Docket No. 33388 (Sulr No. 26), CSX Corporation j?5^^7 
and CSX Transportation. Inc. -- Control -- The 
Lakefront Dock and Railroad Terminal Company; and 

Docket No. AB-290 (Sub-No. 197X), Norfolk and Western 
Railway Compaiiy Abandonment -- Toledo Pivot Bridge 
i n Lucas County. OH 

ffr r' • .nn 
TLCPA-5 

COMMENTS OF THE iOiEDO-LUCAS COUNTY PORT AUTHORITY 
AND STATEMENT OF SUPPORT FOR THE APPLICATION 

Dear Secretary Williams: 

I am w r i t i n g on behalf of the 
Authority ("TLCPA") i n connection wi t h t 
proceedings. Pursuant to the procedural 
the Boaic TLCPA i s requLr.-ed today to su 
of i t s Request for Protective Condition 
Abandonment, and Comments of the Toledo 
Authority" ("TLCPA-4"). TLCPA w i l l not 
but, for the reasons provided below, res 
various requests for r e l i e f as contained 
intoims the Board that i t has s a t i s f a e t o 
conceri-is with the Primary Applicants. 

Toledo-Lucas County Port 
he above-captioned 
schedule established by 

bmit a b r i e f i n support 
s. Opposition to 
Lucas County Port 
submit a b r i e f today, 
cinds and withdraws i t s 
i n TLCPA-4• and hereby 

r i l y resolved i t s 

Ourii-ig the past few weeks TLCPA and the Toledo 
Metropolitan Area Council ot Governments ("TMACOG"), have engaged 



Hon. VeriiOn A, Williams 
February 23, 19 98 
Page Two 

i n discussions with representatives of the Norfolk Southern 
Corporation ("NS"). The product of these negotiations i s e. 
l e t t e r agreement dated February 18, 1998 (hereinafter, the 
"Letter Agreement") . The Letter Agreement i s attached he-^eto as 
Exhibit A, and should be added to the Board's procedural record. 

As required under Section B of the Letter Agreement, 
TLCPA rescinds and withdraws TLCPA-4 and hereby states that i t 
now supports the Application subject to the terms and conditions 
of the Letter Agreement. 

Please note that TLCPA requests that i t remain a party 
of record i n t h i s proceeding. Further, TLCPA gives notice that 
i t reserves the r i g h t to p a r t i c i p a t e as necessary i n the 
oversight phase of t h i s proceeding, should the Board approve the 
Appiication. 

Thank you fo r your a t t e n t i o n . 

Sincerely, 

Robert A. Wimbish 

Counsel for the Toledo-Lucas County 
Port Authority 

Attachment - Exhibit A 

cc: Robert E. Greenlese (TLCPA) 
James W. McClellan (NS) 



N O R F O L K 
S O U T H E R N 

Norfolk SoiiOiein Co'iior.it'O'i 
Strategic Planning 
Ttiiee Commercial Place 
Norfolk, Virtjin(a 23510 2191 
757 629 2887 

I c'hriuirv IS. IWX 

James W. McClellan 
Vice PresKjent ' 
(757)629-2565 (757)629-2tit.;> j . 
(757) 533-4884 FAyt rQ 

Mr Kdh.-rt I ( irccnlcso 
Dirck'tiir (ll Surlacc I raiisportii'.Hiii 

and I iijiislics 
1 (ilcJ(i-l iicas ( iHiiity Purl ,\uth(irity 
One MariliMic l*la/a. 7tli 1 Itmr 
lolcdd. o n 4.v(i(l4-lS{i(i 

Mr David Dysard 
1 )ircct(ir dt 1 Kiiisptirtaluiti I'laiiiiiiig 
Idlodii Mctrtipdiilan Area Council 

dt tidvcriinicnls 
P. O no\ <>̂ 0S 
lolcdo. o n 4,i(i')7-̂ ).S()S 

Rc: CSX Cdrpdialidn and CSX I ranspdrtatitm. Inc , \ irl'dlk Southeni Corporaiion and 
Norldlk Souihern Railway Conipany -- Control Operaling Leases .\grecivicii\,s --
Conrail, Inc and Ciinsolidatcd Rail C drpuratidn. l inancc Ddckct \o , ."v.VvSK 
("Appli(;;iUdir'j 

Dear Sirs: 

I his I eller .Agreemenl (.AureeiueiiU outlines the undcrslai-idiiig'h^weeh'Nft-irfolk Southem 
Railway Conipany and Consolidated Subsidiaries (NS) and Toledo-l ueas County Ron Authoritv 
( 11 ( R.X) and loledo Metropolitan .Area Council ot'Coverniiieiits ( lALACOC) as it lelak"'; to thc 
above-captioned proceediiiiz bctoie the Surlacc I ransportation lioard |S I B), 

1. I diedd Docks 

II CI'A and lAl.ACOC vvill withdraw their recjiicsl lhal the \Miecling iVL I ake inc Railway 
Cdinpany (\\«.*tl I ) bc granted access lo the lolcdo Docks \S will aggressively nnirkct 
Toledo Docks in the same mannei il markels other I ake 1 rie ports lor the movemen; (il 
walerborne coal, ore and other Iratlic moving to. Inuii oi v la I ake lnc, 

2. I'lvoi Bridi;c 

I I CPA and lAlACOCi will withdraw their rei.iuc.st that the SI R reject NS" notice of 
e cniptidii lor abaiii'diiment ol the Pivot Bridge in 1 ueas County. ()liio (Dockci No, \H-2̂ >0 
I Sub-No I97X)), \:s will nu diiy the nolice tiled m Sub Dticket No, l'->7X lo provide tor 
discoiuiiiiiaiicc lallici than abandonmem o! liic Bridge. NS Iurther agrees not lo seek 
aulhon/ation or exemptio lO abandon the Pivot Bridge lor a tour-vear period from the date 
ol the SI B'-s fmal decisioi, authori/ing the control orCoiirail iii 1 inance Docket No vv>XS, 
NS. 11 CP,\and IMACOCmay imitiKiIly agree lo abandonment ol the Pivot Bridge prior 
lo lhe expiialioii ot lhe tour-year period, 11'abandonnient authonty is smighl and received. 
NS will olter to sell lorS! (Klihc Pivot Bridge lo IMACC Ki or other agency tor public use. 
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TLCPA/TMACOG 
Februai) 18. 1998 
Page ' 

Vickers GraJg Sepatallun 

IMACCXt will withdraw its suggestion thai NS and CSX constmct a graile separation at the 
ctoiisiiiji of llicii lilies at Vickrr, in Ndrthv^ood. Ohio. NS reurtirms kts conmitment to vsowk 
with CSXT IO oegotKitp SITMMI'JICI train operations at Vickers. 

roledo-Mauinec Line 

NS agrees that upon obtsininp STR authorization to abandon tht̂  Tolftio-Maumec I ine 
(Mileposts Tvl-5 0 and TM 1.' .M subject to petition for exemption in Î xĴ et No AB-290 
(Sub-.No. 196X). NS will diinatc and quitclaim to TVLACfX; or its designee NS* interest in 
thc right of wjty NS will iciaui ila interest in the tics, mil and metal tnalerial and will 
remove these iteras tnun tiie line at an appropriate hme folloA'tng obondunjuenl. 

nx PA and TMA£Q<» SujlCfln 

TI .CPA and ITvl At (Xi agn* to proir.ptly, cit not later dan February 23, l9*>R, rescind and 
withdtaw their n:sp(xlivc tkUiber 21, IW7, requests for protecuve conditions, iipposititin 
to abaiiHotimeiit diid comuieuts and .submit a siaiejnent of supfiorl for the Application, 
sub ect to thc terms aiid i onditions of tliis Agrtemenl. 

Very tmly yotirs. 

ames Vl' McClellan 
.'ice President-Slratcgic Planning 

Ifthe foregonip. terms and conditions are acceptable, please jicknowledge your acceptance 
by .siijninK Iriplit-atc CDuntciparts ofthis Letter Agreetn(mt in the .space jmjvided below 

ACCFPTED 

TOI f'lIX) 1 l.iCAS COI NFl' TOLEDO MtTROPCH I TAN /VRLA 
POK 1 AU lHORl I Y COl.'NCn- OF GOVFRNMI'NrS 

By , By_ 

Tjtle_ . ritie 

Date r>ate_ 

* * TOTML PrtGE.e2 •«* 



ri.CPA/IMACOC 
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Page 2 

Vickers t Irade Separation 

I M.ACOti w ill withdraw its siiggeslion that NS and CSX construct a grade separation at the 
crdssing dfthcir lines al Vickers in Ndrthwddd. ()hi(i. NS reaffirms its ciimmitment to work 
with CSX 1 to negdtiate stiiddther train tipcratidns at Vickers. 

l oledo-Maumee I ine 

NS agrees that upon obtaining S I B authori/ation to abandon the l oledo-Maunii I ine 
(Mileposts I M-5,() and I M-12,.s) subjeci id pelitidn Kirexemptidn in Ddcket Nd, .AB-29() 
(Sub-Nd, IWiX). NS will dtmale and quitclaim Id I M.ACOC nr its designee NS" interest in 
the right df way. NS will retain its inleresi in the ties, rail and metal material and will 
I .'mov J these items Irdiii the line al an apprdpriale time IdlUiwing abandonment. 

1 i CPA and I MACtXi Support 

ILC P.A and I.MACOti agree Id pnimptly. but ntit later th;.n I ebruary 2.1, 1<>%. rescind and 
withdraw their respective Octdber 21. 1W7. reiiuests fur prdtective Cdiiditions. opposition 
to abandonmeni and comments and submit . statement of sup^irt for the .Application, 
subject to the terms and cdndititui., vif this .Agn '.-menl. 

Verv trulv vdurs. 

.lames W, McClellan 
Vice i'residcnt-Stralegic Planning 

If thc foregoing terms and conditions are acceptable, please acknowledge your acceptance 
by sigi'iiig triplicate counterparts ofthis Letter .Agreement in thc sp'xe pidvided beldvv. 

A( t l I ' l l I): 

fOl I'DO-I CCASCOl NIA 
PORI Al'Tl-lORI IA 

I'itk r < i > 

I )ate /99ir 

IOI I DOMI LROPOI I I AN ARI A 
COUNC II Ol (lOVI RNMl NlS 

Bv ^^/^XytA 7 ^ 

litle (i^^jLCA^^f^-'^vs.^ .^^^-T^^JL^y^^V 

Date 



CERTIFICATE OF SERVICE 

I , Robert A. Wimbish, hereby c e r t i f y that I have t h i s 

23rd day of February, 1998, served true copies of the foregoing 

document upon counsel for the Primary Applicants v i a messenger 

deliv e r y and upon ALJ Jacob Leventhal and d l pa r t i e s of record 

by means of U.S. mail, f i r s t class postage prepaid, or by means 

ot more expedt-tious delivery. 

Robert A. imb i s l i 
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DENNIS J , KUCINICH 
• | ) i . , T | l K I ( ) • 

1 30 LOW.WOBTM OfF lC t OullDINO 

W»sMim.Tt)N, OC 20515 
(?0?) 225 • 5871 

14400 n u B c i i »vtNut 
.AM li*1"Kll>,OMlO 44107 

(?16| 228-8«50 
l^ 'Ui l i '^B 6465 FAK 

Congres;̂  of tlie IBnittts t̂ates( 
Ĵ oviit of i6teprefi(eniati)je£ 

5983 W 54 III 
DA.IMA OHIO 4 4 1 ? 9 

(^161 845 ^ m / 

Ms. Linda .1. Mtirgan 
Chairman 
Surface I ran> pdrtatidii Buard 
L>2.S K St. NV/ #820 
Washington. IVC. 20423 

l ebruarv 17. \'m 

as 

Commltteos: 
Government Oversight 
bc'ijcation and Labor 

Kc: Finance Docket No. 33388 

Dear Ms. Murgan: 

1, Denni. .1. Kucinich, a Member df Cdiigress representing Ohid's lOth Congressidnal District 
and a Party of Record to this prdceeding, hereby authiiri/e my appdinted representative, Martm 
1), (ielland. Attorney at Law, to file the enclosed Brief befoie thc Surface 1 ranspdrtatidn Buard 
in the matter ofthe proposed Conrail Railmad CdntrdI Application, linance Ddcket Nd. .v>."̂ 88. 

1 further eertify that 1 will serve copies of he attached Brief updn all Parties df Recdrd in this 
prdceeding, by fiist class mail, on or before l ebruary 2.1, \^^^. as required by the Surface 

I ranspdrtation Board L'Necutcd on February 17, 19')8 to be hand-delivered on or before 
l ebruarv 2.1, 1W8. 

S'ticerelv. 

Dennis .1. Kucinich 
Member df Cdiigress 

p ' i ( j r ' « t « r y 

!—1 P.irt Of 
U i _ l Pl iHic Rsrocii 

D.IK:mg 

® 

RAMON APONTE, Notary Public 
STATE OF OHIO 

My Commission Expires DEC. IS, 2001 

^}}:«) 
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Martin D Ciellaiul Atuuiicv al 1 aw 
14400 Dell oil Avenue 

-•̂  
' ' '•"crotfiry 

FfG 2 3 «>on 

,• Lakewddd. (Wild 44107 
(21(<) 22S-SS>() 

SlalVCotiiiscI foi 
Congiessiiiaii Dennis I Kucinich 

r ' • -'.. 1 I li/abelli C ChamiHiLiin 
I 7 >() l oiiuwoilh HOB 
VV ashington. I) ( | > 
(202) 22VSS71 

1 cgislalive Assistant for 
Congressman Dennis .1 Kucinich 

l ebniarv 2o pnis 
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SLRI A( I 1 RANSI'OR I VIION BOARD 

I |NAN( I DO( Kl I \ 0 ^! ŜS 

( SX (ORPORAIION VN1)( S\ IRANSPORI VI ION IN( NORIOI K SOI I l l l RN 
(ORPOR V I ION AND NORIOI K SOI I HI RN RAII U AV (OMPANV 

- ( O N 1 ROI VNI) OPI R V I INO I 1 ASI S VORI I A l l N I S -
(ONRAII IN( VNDtONSOl I D V l l D RAII ( ORPOR V HON 

KRIKK IN OPPOSH ION I O . AM) IN SI PPOR I O K (ONDI I IONS I O . I HK 
RAII ROAD ( O N I ROI APPI K A I ION KOR I IIK A( (.JKISI I ION OK ( O N R A I I ON 
HKII AI KOK DKNNIS.I. K K INK II. A PAR IA OK RK( O R D I () I IIK PRO( KKDIN(, 

AND I IIK RKPRKSKN I V I IN K OK OHIO'S I K M II * ()N(.RKSSIONAI DIS I R K K 

Conmessman Dennis .1 Kucinich. lepiesenting the UUh Congressional District of Ohio and as a 

Pailv of Record lo Ihe ( diiMil Rai'ioad (d i i l io l Vpplic.ilion heiein suliiiiil> this Bnet Io the 

Surface I lanspoilatUHi as part oflhe pioceduial iccord to linancc (diitrol Docket No 5 ^ >SS 

L K\eci_iti\e Siininmry: ( ongressnum Denni.s J . Kucinich, n Part} of Record lo the 
Pi opojjed Uiiilroad ( ontrol .\p|ilication for the .\cquisition of ( onrail. Opposes (he 
VpplicalioiLas Proposed as Bein}; Vtjainst tlu" Public Lillmvil aad Rettuesis tliat the Surface 
Tiausporlation Hoard Place ( onditions on the Ac(|uixition Should il Decide lo Ciranl 
Appioval ofthe .Appiicalion. 

In lune L'*'? CSX ( orporation and liaiispoiiatioii lnc ( 'CSX ) and Norfolk Si 'itliciii 

CoipoKiIion and Railwav Co ( Norfolk Soiitliein ) filed a lailioad i.oiiIi(>l appiicalion with the 

Siiif.kc 1 laiispoilalioii Boaid C S I B ) Io aci.|iiiie coniiol of Coiuail Inc .nul the CoiiMilidalcd 

Rail ' oi|ioMiion (l inancc Dockci No iC^SS) 



Vs pari of the iiiemei .ipplication Noifolk Soullicin proposed iiicieasinu freight irallic on 

thc ( lev ciaiul I oiaiii-V Cl niilion loiilc from 1̂  ^ti.iiiispci dav Io X tiaiiis pet dav a ncai-

liipliii'.i of lhc licighl nam lialVic along thai loulc flic ( lc\claiid-l oiain-V cimilioii loiilc is 

ciiiieiillv owned iii its ciil.iciv In Norfolk Soiilheiii and is used niosilv lor thiough cargo Vs p.iit 

ol Ihc a|iiiln,',iIioii Noifolk Souihem will acqiiiic llic part of Conrail that also runs tiom Clevel.ind 

111 V ciinilion lliioiiLiii Bcic.t lo the soiiihwcsi oi ( IcvcLiiul I hc ( levcl.iiui-Beic.i-V ciiiiilion 

loiilc, .ilso known .is the ( dm ail M.iiiiliiic cunentlv selves shippeis in the ( lev cl.iiid .11 e.i 

I poll Ic.u mng of llic pl.iii to iiijilc the fieight train lr:''"tic .iloiiu ihc Clevelaiid-1 (>i .iiii-

Vciniilioii coiiidoi (diigicssiiian Kucinich icali ed lh.it the piojioscd iiicigci would luivc 

siLmilic.inl cHects on Ohio s jnili Congicssioii.il Disiiicl both ecoiioiiiic.illv .iiiii ihc 

cm iionmcniallv 1 Ic .ijiplied Io the S I B Io become a P.iilv ol' Rccoid .nut w.is gKinlcd P.iilv ot 

RcKiiii sKitiis .IS p.m oflhe R.ulio.id ( oiuiol Application pioccss in I in.incc Dockci No i "> ŜS 

llcli . is lilcd both Responsive I nv 11 onmcntal Reports, and Responsive ( onimcnls Piou-sls .nui 

Rciiiicsts IOI ( ondilions as p.ni HI IIK- pioccdiiral schedule eslablished undci SI B finance 

Dockci Nil i ; Decision No o I his Bnef suppoit,. and supplements othci tiiinus that 

( ongiessman Kucniich lias aluailv siiliiiiitlcd inlo ihc iccoid foi I in.mcc DIKIVCI NO ^ ^ Ŝ>̂  

(dnmcssm.in Kucinich through lus tilings v.ith the S I B lo dale h.is made cle.ii his 

opposition to the mcmei as proposed I ndci the Railioad (di i t io l Application tiled with thc 

S 1 B thc liiiiling of freight liatVic along the ( Icvcland-l oiam-V eimilKui loutc woukl have an 

.ulveise cllcct 011 the (itialitv of lilc to icsulcnts of Clcvciaiul s Cudell and Itlgewalci 

iieiiilihoi luHuls and the ( iiics o f l akcwood Rockv Rnci B.iv Village and V esilake as well as 

coniniunities to the V\ est of the lOth Congiessionai Disincl 111 I or.iin ( ininiv 

I iiilliciiiioic the louiing of Norfolk Southein ti.iiiis alonu the ( levclaiul-l oiain-

V cimilion coiiidoi divcits iinpoii.iiil fieighl business tiom ( levcl.iiul .iie.i s shippers I he 

( lev iLind .ne.l is an import.int iiuiiuii' icluiiii'.; .nul sci v ice iiulusii v centei Noitlic.isi Ohio is 

home 10 .illov aiiloiiiotivc clieniic.il elccliic energv svsicms, cngi.iving fabiicating fiuui .nul 

.iL'iiciillui.il, glass livdiaiilk's. iiulustii.il insiiuiiient lighting luhiic.in' iii.ichiiieiv medic.il 

cc,'M;-iiieni mct.il p.ick.igiiig p.ipei, piping |ii.islic pncuiii.ilic pnnting 1 'iip .iiid vOiniiicssoi, 

iccvclmg St.imping, liie, Uml .iiid the v.ilve, wiie, wiuul, .md manv ollici companies tli.it ilepeiiu 



on l.lll shipping III oidei to stav compelilive Diversion of freight tiallic 'Vom routes lhat serve 

s'lippcis 111 l.ivoi of .1 l.lll line in .1 deiisciv populated icsidential aiea with no industiial rail sidmgs 

would be deti 11ne11l.1l Io lhe ( Icvel.ind area s economv 

Rcdiiciion 111 competilion among tieighl t.nl c.inicis will h.ivc .1 iletiimcntal ctlecl 011 rates 

charged to shippeis Liuiet .. prov ision of lhe I i.ins|ioii.ilion Vct of l''2(Mhal is-till in etleet l ie 

li.uis.iclion will bc cscmpi from all anlitiiist laws .iftci the meigei is .ippioved bv thc S I B Sye 

4'" L S ( ^11 ?2i(al Ihus ifthe ineigei is a|ipro\cd the leduclion in rail compeiition could 

icsiilt 111 aniicompetitive piicc fiMiig .md unite lestiiicturing thai would be iniiiuiiic fiom aiitilitist 

l.iw S 

( uiieiitiv (dniail coiii|ieles wnh l SX lot shippeis business .iloiig thc ( level.iiid-Be:ea 

corridor and Conrail competes foi -'iippers Inisiness wiili Norl(ilk Sotiihern between V eimiiion 

and Beiea VV itli the loss of ( 0111 ail, shippers <i the (neater the ( leveland .uea 11 e conceincd 

about losiiiu ;ieiglit lail compeiition 

I he mergei is also likelv to sqiiee/e out another competitor for ri.il service to the 

"Icvcl.iiul-.iic.i shippeis I hc Wheeling »V: I ake l n c R.iilwav Coiiiji.inv (V\ I I ) .1 ma|oi leuional 

'..III C.IIIICI will bc .It risk of losing business when origins and tiestriatioiis are controlled In single 

(lass! I.nlioails uiidci ihc iciiiis of ihe Raiii'vid Contiol Vpplicalioii Norfolk Soutliern thc Class 

I laiho.id tiiMii which \M 1 was spun olL will make the tiaiisitioii liom V\ I I s l.iigest pailiiei Io 

VV 11 s l.iigest coiiipclitot 

Norfolk Stuitlieiii s phm to divert Us freight tialVic from ilie ( levelaiid-Beiea- v einiilioii 

line 111 f ivor ol the ( levclaiid-1 orain-V erniilioii route will liiisli.ite the ellorts of coiiiiiu.iiities .uui 

lemoiial p'.tiiniii'j: autlioiiiies in the Clevel.iiul are.i to iiis,,;iite a comniiiiei rail svsiem thai would 

SCIVC the li.iiisi, -nation needs ofthe region ll mav aUo h.iv e del; inieni.i' ciVecis on oihci 

i.iilu'.ids 111 till region 1 tiilheinune the meigci will lesnlt 111 a loss of )ol s .is w.-ll .is lesult in 

( level.itid-aic.i slitppeis losing competilion .imong c.inieis Bec.uise of ihesc economic etlects ot 

llic mcivici lhal thc S I B iiuisi loiisidci 111 m;iking its uecision on thc ments of the mc;g .-i the 

SI B should nol .ippune the mcigci .is pio|ioscii 

As an .illciiial'Nc lo the merger as pioposed. the SI B sluiuld considei a plan to cieate an 



nuiependent neutial dispiissionatc icgu^.ial entitv that would eoiuiol tieighl and passengei lail in 

the ( level.iiid aica I he new u 'jional ciitilv would serve shippers m the aiea as well .is the 

i.iiiio...',s that seive shipjieis in the area I he entitv would also seive die tianspoitation needs ol 

lhe legion bv alltnv mg commulci lail liallic aloig lailio.id lines thai aic not stilted lot higli-

voliinie lieiulil l i . i i i i ti.itlic 

I Ills independent neutral icgional entitv will be a model for intia-tirban rail iransponation 

in the 2 I si ( ennii\ I smn the best coiii|ietiti' •• fe.ituies ofthe ,iii Ii.iiispoil.ition sv siem this |i | . iii 

would use .1 disp.iicliiiig svstem siinil.ii to the .111 ti.iPic conliol svstems ol most inodein .iii|ioils 

ll .ilso incoipoi.ilcs the melhods used In olhci dcicgul.ited iitililies such .is the teleplione 

i i idus l iv 

A disp.ission.ilc regional o|iei.iliiiu entitv for the Clevel.iiul .nca will ensuie lit.11 sl,i|ipeis 

wIIInn the mli.i-uib.iii ICL: 1011 will li.iv e competiiiv e t.nl sei v u.'.' 111 .iddition to the L "'ipctitiv e truck 

SCIVICC thai thev .ilie.idv ciijov VV illioul such ..n entitv sci v ice will be In iilcd to c.n 1 lei s w nh 

bolli .ICCCSS 1,1 .md (.onli . of lhe In es lh.u those c.iiiieis own Acces. will also bc gianted to 

one 01 more p.isseiigei lail companies willing to serve coiiiniulcis in the ( levelai.d .iic.i Bv 

gi.iiitiii!: contiol oflhe regional lines to a disp.issioii.ite independem enlilv lhe best inieiesls of .ill 

parlies will bc served 

H. lf_Lhje S;rB ( (insiders All Kaclors .Mandated B> ( ongress i nder tjie Interstate 
( onuiierci'„( oinmijisyill.li\rjUkiJ!lioLLAcl_ajld Precediiiii f.e;y?d;jlL»)ih Iheu Ijiit' S KB Mu>l 
D»'n\ ili(' >ler t̂t-rJLS Prj»u«»̂ ^̂ ^̂  or Impose ( ondilions on Ihe .Merger lhal will Mleviale Anli-
( onipelili\e Kilects. 

Liulci s; I I <2 i(a)( >) of the Intei si.iie Coiiiiiieice Commission fein'mation Act of P">^ 

( |( ( I \ I lie L S Sui lace 11 .iiispoitatio'i Bo.nd ( S | B ) iiuisi appmv e .md .mlhoi i/c .inv 

" | . i I't|uisiiion of conirol o l ; i tail c.iriiei bv .mv iiuiiihci of i.nl c.n ners ' Set '4' 'I ^ C ^ 

l l ^ 2 5(.i)(^) Section I M24 describes geiici.illv e.icl; of the issues the S IB must coi i " . in a 

piocccdmg involving such .111 .ici|iiisiiion 

In ,1 pioceeding uiulei ihis section winch involves ilie iiicigci 01 contiol of.it least 
two ( l.iss I lailio.ids .Is lelincd In ihc Bo,iui ilie Bo.iui sh.ill consnlei it le.ist 

( i ) the elVecl (vt'the pioposed transaction on thc adev|uacv ot' 
Ii.mspoit.iiioii to thc public. 



(2) the etVecl on the public inteiest of including oi tailing to include. 
olhci lail camels in the aiea involved m the pioposed transaction. 
(.>) the tdtal lived chaiges that lesuli liom the pioposed transaction. 
(4) llu iiileiesi of rail c.irrier emplovees .illecled In the proposed 
li.uis.iclion nul 
(5) wlielliei ihe pioposed ti.iiisaclion would have an adverse etVect on 
competition .iinonu i.iil c.iiiicis in the .itlected reiiion or in the iiatioii.il lail 
sv stem 

See 4" L S C ^11 !:4(b) 

In 4') L S ( ^ 1 M21(c) Congiess m.ind.iles ih,it the S I B applv .i public nilciest 

standa.d See I niled Stales v Lowden '̂ ns I S 22^ 2 ?n ( |0 V)) (applving the iciiii public 

inteiest wiihiii l!ie conlext of li.ivmg .i itiicci lelalion to the ade(,|uacv of ti.nispoii.ilion seivice. 

lo lis essenlial condilions ol economv .nul eUu lencv .nui lo .ippropii.ite provision and best tisv ot 

li.inspoit.itioii lacilities ) I hc Inteist.ite ( dnimeicc Commission (l( ( ) luilhei specified the 

faclois lll.ll must be consideied in deteiiiiiiiiiig whethei .i Iiansaclion meels lhe public inteiest 

staiulaul Specificallv the IC( tated In consideimu the public inteiest we must considei the 

inteiest of uiiiicis shippeis .nul coiisiiiiieis and WCILIII llic competing inteiests whete conllicts 

OCCUI See Norfolk <V: V\ R C d v DeHoil. I A: ' R C o . >o<t I ( ( 4')S >t).S ( p r o , 1 

statute .liso .uiliion/es tiic s I B to impose conditions on the tiansaction to alleviate anv aiili-

coii,peIiIiv e clfects 

I he Bo.iui di.ill .ippiove and .iiitlioii/e .i Iiansaclion under this section when it 
fnuis lhe Ii.ms.iclioii is consislent with the public inleresi fhe Board m.iv impose 
c Uldilion;. gov ei mng the tiansaclion including the divcsiitine of parallel Hacks oi 
letiuiiing the granting of Irackage rights and access to other facilities Vnv 
liacka'-ie liLihts and iclatcd cond ions imposed to allev iate .inli-coiiipelitive elVects 
oflhc ti.iiis.ielion sh.ill piovide f( i opei.iling tei ms and compensation levels to 
eiisuic that the eilects aie .illeviated 

Sec- -J" L S C ^11 '04(cl 

In the pl ojioscd ti.ins.iction mv olv mg Norfolk Soutliei ii .iiui CSX's .ici,|iiisiIioii of Conr.iil, 

the S I B must ,ippl\ ,i public interest stand.iut .uul is ,iutlioii/ed to impose conditions on the 

meigci lo ,illev i.ite .inli-competitivc etlects In the pioposed mergei. the SIB must considei the 

ellecis on the public inteiesi Vnioiig the ellecis oflhe piopo-ed meiger is ilie frusliatioii of 



( levcland-aiea inteiests iii a coininulei lail svstem thai would include the west side ot ( leveland 

and ( level.iiuls wesiem suburbs of I akcw(U(d Rockv Rivei B.iv Village Uesilake and lhe 

subiiibs .md cilics in I or.iin (duniv I he S IB musi .ilso considei ihe cllcct oflhe memei on 

othei local earners such as thc VV I I oi ihedieaiei ( lev ei.ind Rcjion.il liaiisii Authoiilv 

( (i( Rl A I l iiithermoie. lhe S l'B must coii-,idei the elVecl ih.il the mergei will have on ihc 

emphnees m the ( levcl.iiul area who would lose then jobs oi whose iobs would bc lliie.ilenetl 

Sllll .molhci etVccl thai ihe S I B nitisi considei is ihe adveise cllecl on shijipcis m the ( leveland 

aie.i I .icIi of lliese issues niiisi be .uldiessed to the s.iiisf.iction ofthe public inleiesi st.md.iul 

tliat the S I B IS iei,|tiiicd lo considei in I 1 i24(b) ,ind I I >24' oi the meigei should I'c denied 

Vlleiiiativelv .1 win-win juoposal for the caiiieis shippeis and coiisumeis ol the 

( leveland .ne.i would llie esi.iblislimciit of ( h a third jiaitv entilv to opei.itc the r; ' lines m the 

( leveland aie.i lli.il ciiiieiillv c.inv lail cars for Noifolk Southeni. CS.X. and ( orrail. .ind (2) an 

indepcndeni dispaiching eniitv 10 conliol the llow of .ill ficiglil and p.isseiigei liallic in .iiul 

lliiou*jli Noitiie.isi Ohio I Ins pioposal will .illev lale the concerns of Norfolk Southem that led lo 

lis pi opos.il 10 iiipic lieighi it an, ii.illic on lhe \\ est Shoie Imc ilii ough ( lev eland I .ikewood, 

Rockv RIVCI B.IV V'lll.nic VV esilake. and I oi.iiii Ihis pioposal will .ilso allev lalc (he .mli-

conipelilive ciVecIs of Ic.i ill'-! the siiijipers along the ( levelaiul-Bcic.i conidoi lo be serviced bv 

onlv one earner as cunentlv pioposed bv Norfolk Southem m the Coniail appiicalion 

Hi. lhe S I B Should ( onsider lhal Mtim"'U> JJlC (leveland Area Will Be 11 armed ' > 
the ,\nlicompelilive elTecl.s ofthe (onrail .Acquisiiion Plan ax Proposed and Den) the 
Vppl.calion on that Basis. 

Ill considenng the public inteiest, sec I owden Î'.s C S at 2'>o. the SIB is 'e(.|uiied to 

co'isidii the miei esls of c.iiiieis shippers and consumcis. and wcigli tin. ^wnipcimg inici'-sts 

wheic conllicts .iiise See Norfolk ^ VV I Co ^ooM (' al -̂ HS l he R.iilio.ul ( oiitiol 

Applicition docs not give .idequale consideiation lo the inieiesis of shippeis mteicsts ih.it iiiiisi 

bc consideied bv the S I B befoic appunmg the application as proposed I nless these 

considei.iIioiis .uc consideied .nul lesoKed, cithei bv .igiccmcni ofthe p.nties or .is c(>iidilioiis of 

the ineigei liic S 1 B should dis.ip|iunc llic .i|iplic.iIioii 



A . The S TB Should Reject the N<ert;er Because it Creates aji^AiujccmipslMve 
laiyironmeiil for Shippers in Northeast Ohio 

Shippers 111 Noiihe.ist Ohio will lose compelilion .inioiig c.iincis il ilie meiLier as 

pioposed IS appioved Sliipp' is who cunentlv bcnetil from competilive pricmg of fiemht i.iil 

seivuc will have no gii.iiaiil.'c ot com|H'lilion amonu caineis once thc mcruci is a|ipiovetl 

A decrease in rail coiiipelilion in lhe east fiom thiee Class I carrieis (( SX Noitolk 

Southein and Coni.nl) to two (CSX .md Norfolk Souihem) m.iv result m higliei lales to shippeis 

I he lailioads intent to aggiessivelv puisne incieased mteniiodal business will lestilt m othei 

shippeis .ibsorbmg incieases m ouL-i lo p.iv foi the Sln ^ lnllu.n (dii iai l ac(|uisition I ewei 

choices will lesiill in highei iaU'> I . . the s.imc or pooici SCIVICC Resulls oflhc 1 mon P.icilic 

act|uisitioii of Sotilliein Pacifu serve as evidence oflhc iisk lhe poleniial imp.ict on sin.illei 

lailioads such as VV I L cmild lesult m less competilu n if these railioads are not proiected as a 

condiiion of lhe act|tiisiiion 

Reserve lion cV' \Iel.il I P (RIMCO), a scr.ip processoi with lacilities at 4 (^! Wesi 

I lOth Stieet in Cleveland is the largest processoi of blast furnace iion in the I nitcd Si.iics .md 

ships io several mills which are diiallv sc'ved hv (dnrail and W l 1 Sec V enlied Statement of 

I uul.i Boin.inciii |heiem.iflci Boin.iiicm | in Responsive Application ofVVheeliiiL! <V I ,ike I rie 

Rwv ( o Oct _ l . 1''''7. Support Slalcmenis | heiemafiei '.\ I 1 '<esponsiv c Applic.iiion | 

R I'v ICO shipped V lo7 cats over the W I I all of which iiuned iii lOiiit line service with ( S X 

See Boiiiancm In each case (dnrail otVered diiect compctilitMi See id Although ulcallv 

Norfolk Souihern woukl replace Conrail ': position m the R I \ 1 ( 0 vard RIXK O h.is not vci been 

able lo conlimi tli.il possibilitv with anvone .it Norfolk Souihem See id W l l s presence in 

RI \U O s \ .iid vvould reduce the mi|Mct ofthe loss o t ( oniail ami would picv ent RIMCO fiom 

bccomiiiLi caplive to ( SX onlv See id Such .ucess would .ilso contr,htiie to ihc conlinued 

V i.ibiliiv ol \\ I I .IS .1 compciitive carriei in the l .isl. ensuring lii.il comp.inies such .is R l \ l ( () 

have a comiietitive choice m tieighl rail caniers 

Olhci shijipeis ill Nonhc.isiein Ohio h.ive also warned lhat the Railroad ( ontrol 

Applic.Uion .IS pioposed would be delmiienl.il lo shippers Si.mlev Sicsnick. piesident of 

sk'siuck lion 1̂  \leUil ai "2"' W an.i. i Road S I ' in ( anion Ohio, warns thai wiihoui W 1 I:"s 



compel It IV c picsencc, 

1 am convinced ih.ii Slesiiick lion <V: \leial lail seivicc vvould deleiioialc 
I iiloiluiialelv W<VI I sviabililv li.is been sev ei elv |co|i.iidi/ed In the ( oniail 
coniiol |iioi.eediiii: 

it IS well kno'sii III the shijipci commumlv th.tl Wheeling dv l ake laie had made 
l.einenddus ell'dils td pmvide excellent rail service despite its heavv debt load 
VVe who depend on WVC;LL also know of its etVoi t to find additional liaflic 
opporttinities, foi which it asks onlv the abilitv lo compete lo olVset the tiaHic it 
wiM lose when NS lakes ovei ( oniail s li.mcliise in Wi\:l l teinloiv and tliveils it 
Io NS MUJIC sv,sieni muting We fullv suppoit W<VI I m this collective clloit 

lo put i ' simplv I shippei s| need W<V1 I .is both .1 pmvulci of esseiili.il seivices, 
.md as .1 compelilive laieinakei We fullv support VVA:LI s elforts Io tind a 
solulion to lis cnppliiig loss ol Ii.illic as a icstilt of NS t.ikcovei of (dniail 
piopcilies 

V eiilied Sl.ilement of Si.mlev Slesiiick m VVI I Responsive Application. Support Sialeineiils 

Siiiiil.iilv Line!/wislci the I laiispori.ilion ( ooulinaloi wiiliRivei V allev Papei (diiip.mv 111 

Vkum Ohio foresees |imbleins toi ^lllppels if ihe mcigci .is jnoposed is appun ed 

Vi llie pieseiii lime we have accessihililv io ( oniail and ( SX I which most ol our 
cuslomers u-.e We have no idea how a rail giant such as NS will neat us wilh 
regard to competitive laics and how we will be tiealed with lhem as sole carrier In 
(UII siding As we see it. willuiul the iiresenc.' ofthe Wheeling I ake Faie our rail 
service and rates are in jeopaidv I iifoiUiiiatelv W heeling Lake Laie's viability 
h.is been sev eielv allecled In the ( dnrail puu ccding 

It Is well known in the shippei cominunilv thai Wheeling 1 ake Liie has made 
Ireineiulous ellorts to punide excelleni rail service despite its heavv debt load 
VV e vvho de|ieiid upon VV heeling I .ike i ne .ilso know of its elVoits to fnul 
.iddilional Uallic ojipoilimilies foi which il asks onlv the .ibiliiv lo compete to 
ollsel Ihe liallic ii will lose when the Nortolk Sdulhein takes dver Conrail s 
fi.inchise m VVIieeling Lake Laie territoiy and diverts it to Norfolk Soulliern single 
sv stem louling 

Venlied Siatcmcnt of I.mc! \1 /wislci . m W 1 1 Responsive Vpplicalion Support Statements 

D.ivid V C.iilson picsident of Rub-R-Ro.ul .1 nibbei p.iv ing compounds firm in Kent. 

Ohio iii'ted ih.ll .IS a sm.ili shippei he is coiicemed with •being .ibie to even b.ive i.nl service to 



OUl lacililv III the past Comail was not interested m out small business and olTei \\o service even 

ihouiih wc h.ive .1 rail facilitv in place on om pmperlv V enfied Statement of David A ( arlsoii 

III W I I Res|ioiisive Application. Suppoit St.iiemenls (emphasis in original I ( .irlsoii goes on to 

note ili.il Ills coiiiji.mv s umwih in icceiil vcais is .itlnlnilabic io having a viable ieg!.iiial cainei 

willmg to SCIVice a in.ill sliippei siuh .is Rub-R-Road Sec id 

()iue the meigei is .ippuned NS .md ( SX will bc immune tiom .iiitiliust .iclioii In .inv 

p.niv .illegiiiu .iiiIicoiii|ietitive bch.ivioi Liidei the li.inspoilaiioii Vct of P'2() L S law 

pmv ides 

I he atillioritv ofthe |S TBI under this subchapter is exclusive A rail carrier or 
coipoiation participating in 01 lestilling from a iransaction approved bv 01 
exempted In the Board under this subchapter mav carrv out the transaction mvii 
and oper.lie piopeilv .md exeicisc control 01 fiancliises act|iiired thuuigh the 
li.uis.iclion wilhoul appunal ol'a state aullunitv I rail carrier, corpoi itiion. or 
person piirtu i/httiny in l' :t apprm eil or cxempled iransih lion is exem/>l from lhe 
aniilnisi law s and Irom all nllier law. nu ludmy Sicite and miinn ipal law . as 
iiCi essai \ lo lel that rail mrrier. cor/xmilion. or person ciirrv out the iransai iinit. 
hold mamlain. aiul operaie properly, and exei i. ise conirol or franc hises in t/inu d 
throuyli tlie transaction. 

See L S C ^11 ?2l(a) (emphasis added) According to the L S Stiprcme Court ihe cvemplion 

iiiulei 1 I 52l(.i) is cleai bmad and uiu|ualilied Bv itself the phi.ise .ill oihei l.iw 

mdic.ilcs no Imiit.iiion Norfolk and Sdutheni Rwy Cd v American Train Dispatchers' ,Ass'n . 

4 ' '" I S 1 r 12S-2'i ( I'l'M ) 

Neveilheless ihel S Siijii eme ( oui 1 h.is .ilso held thai j w |heie mei uing «. o, ip.mies .11 e 

in.ijoi competilive faclois m .1 lelev.iiil maikel, the elmimalioii of significmt competilion between 

lhem In .1 meigeroi consolidation, ilsell consiiuilcs a v lol.ilion ot section 1 otthc Shenn.m Vct 

I lilted Stales v I nst National Bank iŜ: I rust Co . Wo L S oto. o7|-72 ( P'o4) I he ( luiii cites 

1 lilted States v Sduthern Pacilic Co . 2>S L S 214 < pi22) 111 wind llic ( ourt held tli.il tnie 

svsieiii of I.uho.ul ii.mspori.iiion cmnol .ict|tme .inothei noi .1 subsi.mli.il .md vii.il p.nt thei cot' 

when the cllcct ot'such .ictitiisilioii is to suppiess 01 m.iieii.illv ledc^c ihc fice and noini.il llow of 

coiiipelilion 111 the ch.iniicis of miei si.iic ii.idc ' |d .11 2'd-11 

I'll',' S IB is uiulei .1 si.iiuioiilv 111.nui.Ited obligation to specilic.illv mvesligale .nul b.il.mcc 

illc coinpcliuvc disadv.iiil.iges io sliipfieis See Noi lolk tV: W I ( O , lOO 1 ( C at sns As part of 

10 



lll.ll test the SIB nuisi look .it .ill the noncompcliiiv e .ispects ofthe pmposed meigci I f it does 

so It should lind ih.it ihe pm|lo^ed meigei is .miicompeiiliv c .md shoukl ileiiv ihe iiieiuei 

B_ W ilhoul Adequate ( dmpelilidii, Shippers Sgrvice Will be Adversely .Affected and 
Shippers Will be Forced to I sc I ruek Tiaiispditation id Remain Cdiiipetilive. I heieby 
C reating Adverse I nvironmental Consequences 

I)e(IC.ISC III l.lll compelilion fmm lliiec ( lass I cuileis to two ( l.iss I i..11 ncis would .ilso 

lesuli III pooiei SCIVICC io shippeis Incrcised i.iil Ii.illic wiih fewer lail eiii|ilovees will lesiill in 

pooici sei V ICC fills will uliinialciv 1 esult in highei costs .md lost husmess lo shippei s I his is the 

lesson oflhe I 111011 Pacilic ineiuci Disiiiplion of service in the li.iiisilioii .iftci lhe .ici|uisitioii will 

be ihe icsiili ot the ch.mgcs pmposed I ewci ens will be .ivail.ible lo shippeis .md ilieicbv fewei 

shi|iiiienls Incic.iscd i.iies .nul pooiei seivice will eiicoiii.ige moic truck movemenls lesiilimg m 

moie load congeslion politilioii 10.id we.11 .md iiumivenience 

If shippeis III the (Icvel.ind .net lose coiiipelilion among fieight i.nl c.irricis tluv will be 

f 'ued to find o'hei w.ivs to nune then delivenes in etlicieiit .md economical w.ivs Among new 

opiions ih.ll the shipjiei s will h.iv c to exploie will be use of freiuht It tick serv ice I lov\ev ei m.mv 

of ihcse sliip|ieis have sidmgs lot lieight i.iil service Noi onlv will a swilch fmm i.iil 10 inick be 

nu onv enient .iii I less cconomicil ih.m competilive lieight lail service, bul il will have impiicalioiis 

to the fieiuhl I.nl iiuliisliv .iiui to the enviionment 

I ndei the tei ms of ihe R.iilm.id (onl io l Vpiihcatioii Noilolk Southern intends to mule its 

east-west shipping ihmugh the CIcvel.iiid aie.i along the ( level.iiid-l 01 .un-V einiili..ii coiiuUn I he 

plan .Is pmposed will inciease tiallic along the Cleveland-Loiam-V ciniilion coindoi tiom 

,ippioxim.ilclv M '̂  ii.niis pel d.iv Io .ippioxiiii.ilelv '7 .S uaiiis pei d.tv I his will diveil lieighi i.iil 

ti .illlc ti om shippei s eui 1 enllv sei v iced In ( diii.til to .1 1 oute vv lici c I hei e .11 c v erv lew shijipei s 

NOI folk Sotitliei 11 has pioposed icuuiliiig I 7 7 trains pci d.iv fiom the ( lev el.nid-l oi.iiii-

V Cl nil I ion I oute 111 l.iv «<i of ihc ( lev elaiid-Bcic.i-V ei milion mule See I eltei Ilom Bi uno \ I.test 11 

Svstem Diiciioi foi Noifolk Souihem io 11.ime K Kaisei Subiect Noifolk Southem Mitig.ilioii 

Pmposal foi I .ikcwood Rockv Rivei West I .ikc .md B.iv Village, Ohio and on to V eriiiilioii. 

()hio Nov 2'̂  I'lo^ Jt s (heicm.iliei M.iesin | in D M I I I nv iroiinieiii.il Imp.ict St.iteiiiciil foi 

I m.mce Dockci No i ^ vSS Dec 12. P'"'^ Vppciulix S (hciein.iltci D I I S | liinvcvci the 
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leioutinu of tlicse Iiaiiis will entail infraslruclure changes thai will allovv for an increase in rail 

li.iHic ihiouuh Bcie.i Ohio and Olmsted I alU Ohio Sec Maestri, al 4-'' I hc cslim.ii. i c>^t of 

ihe miiiu.ilioii is S4'v''>n onii See id at Norfolk Souihern .illliougli a co-applicaiil and 

piopoiieiil of the Railm.id ( d i i i m i Application has made its pmposed miliualion conlinuent upon 

local >t.ite .nul ledei.il .luihonlies io obtain the neeessaiv funding to pennit these piojects to go 

ioiw.Ild to constniction Sec id 

|(diigiessmaii Kiicmich hasbeen infomied bv Noiiolk Southem icpicsentativesih.il the 

comp.mv IS oHeniig lo pmv ide S I '̂  million oflhe .ippmximalelv S4" million iiiitiu.ilion |iiopos.il 

( onuiessin.m Kiu inieh suppoiis all elloits to icacli .1 ncuoli.iled seiilement lh.U will icstili in no 

.iddiiion.il lieiulil ii.illic on the ( lev eland-1 01.1111-V ei mi lion rouie w hile pun itliiiu .idei|u.ile 

pi o ld Ium in I 111' foi 111 of u I ade sep.ii.iiioiis liii lhe (lev el.md-Beie.i-V ei 1111 lion unit e llowev (.M .IS 

ol this filing dale no such .luieenieiii h.is been iciclud NS u'picscnialives h.ivc sl.iled thai in lhe 

I'vi'iil lll.ll .III .igiecnicni cmnol be le.ulicd lhe i.nlid.ul comp.mv will pioceed wiih lhe nieigei .is 

It was oi iumallv liled I heiefoie all P.n ties of Record musi pioceed undei the .issuiii|iiioii ih.ii no 

agieement exists and will leniain in op|iosilioii to the mcigei until an agieemenl is filed .nul 

ac cplcd bv S I B | 

Viiioiiu the shijipcis thai vviil be hamied bv lhe diversion of trains liom the ( levcl.md-

Bciea-V eniiilion COI iidoi 111 lavoi of the ( lev el.indd oi.iiii-V emnlion coiiidoi .ne liu'meiiiiieis of 

the W estei n-1 imw ood-Bei e.i ( d i poi ation ( \\ I I U () I W I B( O is .1 twentv - i Inee veai old 

Iiulusii Kli b.ised economic dev eloiiiiieiil coi poi.itum set v mu the mtei esls of ihe shippei s tiiat w ould 

iu'dclnmeiilallv .illecled Among the 4n memlieis vif W I BCO .nc chemical p.ipei ui.iss p.mii 

.mdv.imish tool b.iileiv lighlmg nisirumenl ilairv (lisiiilmg fmishmg iii.iiuif.u tin mg .nul 

waiehouse coinp.niics In hci wniten sl.ilcmciil to ilie I edci.ii R.ulmad Admmisti.ilion ( I R V ) .it 

ihe I R V s he.iimg ill I akewtuul on Scplcmbei 21, pi 'T. Wl B( ( ) | xccutive Diicctoi Vnit.i R 

Bliiul/a leslilied 

l he VVI BCO membership is opposed to anv decision bv the Surface I ransport.ition 
Board that will diveiT lieight li.ilVic lunv being served bv CONR Vll on the ime that 
runs ihrough the hean oflhe wesi side maniilacturiiig distnci to ihc aica oftiie 
.iirpoi! .nul cilv of Bci M W L B ( () docs iun support pulling .iddilion.ii lieight on 
the Wesislioic Ime lii.ii nnis tiiiouuh iiie lie.111 ofiesidcnii.il neighboiiioods 111 
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Cleveland .md the vvesi subiiibs 

Receipt of law m.ilen.ils .md shipping ot finished pmducls bv W 1 li( () members 
.111(1 oihei mdusi:l.ll plants IS now virtuallv invisihle to the iesideiili.il popui.ilion 
of Clevehmd and its subuibs due to lhe availabilitv of below grade oi above grade 
i i . ick service that ( O N R A I I provides Most lesideiUs remain unaware ofthe large 
iii. icliiiieiv papc products chemical, steel aulomotive coniponents and other raw 
inalei I.lls .md linislicI |imducls ih.ii .ue shipped weekiv in .nul out oflhc west side 
VI.I K i l l 

ll cmiip.lines weie loued mio m.ikmg a dciision lo onlv siup vi.i iitick suiiace 
Ii.illic wtuikl ini.uliupie f o i evciv i.iil c.n lli.il is lunv utili/ed it wouid t.ike thiee 
Ol foui iiacloi lunleis to servue the companv s needs (,)u,idiii|iling Iiiick Ii.illic 
exponeiuiallv incieases the likelihood ol accidents throughout ou aiea 

Sec Vnil.i R Binul/.i St.iicmcnl to the l edei.il R.ulio.id Vdminisiialion Se|ileiiibei 2 I \ o ' r m 

Resiionsive Vpplic.ilion of (dnuiessin.m Dennis I Kucinich Octobei 21. P'*'7. at 7 Altaclinient 2 

Ilu'iciiKillci Kiuimch Pl.m | (emph.isis in oiigin.tl) 

As mdicaied m (lie .ilune si.iienieiil the pmposed li.iiisaclioi' would .idverselv allcct 

shippeis 111 lile ( level.nul .ne.i Noi onlv would lhe ii.ms.iclioii .ulvciseiv ,'.,Vect cmipelilioii .iinong 

I.nl caniers foi shippeis busmess, but it would .idveiselv .illecl the i.nl indusiiv ilself io ihc exieni 

ih.ll shippeis ciiiieiillv usmg i.iil .md shippeis ilial .iie equipped with tail sidmgs m.iv decide to 

use inuk liaiispoiTaiioii iiiste.id of r.nl lhe pm|iosed ii.ms.iclioii would .ilso h.ivc .m .ulveise 

ef. I on the enviionment if shippeis opt lo use lieiulil truck iiaiispoil.ilum whcie freighl i.iii 

would be olheiwise moie elficieiil ,md ecoiioinical but lot liic ellecl lhal l.ick ol compelilion 

.imonu CIIIICIS h.is .i 'deliimeiil.il cllecl on |iiices to shippeis 

1 he S I B musi .in.ilv/e whethei tlic pmposed ti.nisaclioii would have .m .ulveise etVect on 

competilion .imonu i.nl c.inieis in the alVccted region i c the ( leveiaiul .net it the meiuei weic 

to be ,iuiluni/eil In Ihc S I B as pio(iosed See 4" L S ( ^ llL'4(b)( '^) Once il .iii.ilv/es toi tiie 

.ulveise elVecl lhe n.iiis.iclion will have .imoiig rail canicis the S I B .hould icieci ihc Comail 

mciuci .ipplication .is pmposed beciuse of its adv ci sc ciVeci on ci inpeiaum 

IV l he Railroad ( onlrol Vpplicalion, as Proposed, Raises ( onipeliliveness and 
Vnlilrusl Issues lhal Ihe S I B ShjMiJtLljnd Delrî ^^ 
in Ihe Nor I hea sl Ohio Region. 

I he l( ( f V lequires ihai in a proceeding which inv olves the nieiuei of.it least two Cl.iss I 
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i.iilm.ids ilie S IB must considei vvlielliei the pm|iosed li.uis.iclion would have an atlverse ellecl 

on vompeUtion aniong lail caineis m the atVected region oi m live national rail sv-lein Sc'.g 4') 

I S( I 1 !2 l(b)L^) In the R.iilro.id (ontml Vpplic.ition lunv befoie thc M B m linance 

( ontml i docket No ; >SS the S I B must .ippiv the iciiunemeni scl up bv ( oiigiess in 

1 I ^24(b)( ^ I I'cloie making ils decisuni 

I he VV 1 1 .1 leuioii.il i.iilio.id serv mg noithei ii ()tiio could picsciv e competilion m lhe 

( level.ind aiea if it is ui.inted access to ship|ieis undei thc leiiiis of lhc mergei Scr Pail IIL 

supia Howevei the iiiciuci .is pmposeil in the Vpplicilioii would lliie.iien the existence ot the 

Wl 1 I he lineal lo W I I .is .i lesiiit of the pmposed R.nim.ui ( oiiliol VpiMicatioii piescnts 

competitiveness .md .uililiust issues ih.ii ilie S I B needs lo considei .is it makes its ilecision .ibout 

whethei oi not to .illow llie li.uis.iclion Io i,ike place Moieovei llicic is evidence tmm the I nion 

P.icilic meruci that failuie to pieseive impoii.mt icgional lailioads could lestilt in chaos m tite 

iiidusiii.il 1 .lsi .IS has been Ihc case in ihc Wesi 

W 1 I 111 its cuneni coipoi.ile form was cieated .is ,i lesult of siunilicanl concem In the 

l)c|iai!ineiil of .luslice s Aiiinuisl Division icgaiding NS s Pillsbingli ( hic.igo conidoi 1 hc 

ilivcstiiuic thai cieated the Wl l w.ismilcicd bv ihe Aniitrtisl Division See V enlied Si.iicmeiil 

o f l .mv R P.II sons Ocl 17, l')')7, .it 24 | lieieiiuillei P.n sons | in Wl I Responsive 

Application, see also. I eiiei from .1 P.iul Mcdi. i i l i . Assisiaiil Alioniev deneial Aiitiinist 

Division L S Dept of .liislicc it-1 ii/abdh 11 Dole Seciel.nv of fi.mspintation ,l.m 2" P'Ss 

|heiein.iftei Viililiusi Division | iii Paisoiis, Appendix A. .li 41 

file Viiliiiiisi DIV ision s concci 11 stems from .in cailici .illempi In Norfolk Southein io 

acquue ( oni.iil In his letlci to Secietaiv Dole. Assistant V d Mcdiatli notes 

I he Dep.ntmeni of ,liislicc wiuild opjiosc the pmposed meigei unless iis 
compciitive pmblems aic lemcdied lluougli .i piioi oi concimeni divestituie ot 
assels thai i .ippunetlin the Vtioincv deneial Appmpnate divestituie must 
I'lclude divestituie ofConiaii and oi Noifolk Southern rail assets along the 
ticsiuii.ited conidoi to one or moie uulependeiii .ic(|tiireis, other than CSX or .mv 
eiilitv invncd oi conliolled bv CSX, that would punulc long-lcim viable .nul 
competitive rail service lO locations along the conidoi Such divestiture would 
preserve the vast bulk ol'ihe compelilion ill.it would Ii.ivc been cliiiiin.ited bv the 
mergei 

Sv^ VntUiiisi Division at 41-42 lhe areas of "siunilicanl concerti as noted bv Parsons above, 
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include lile Ohio Cluiniies of ( uv.ihoga IclVeisiii I ueas Stark .md I orain See id .it 4^ In 

Iclleison ( ounlv lhe Viililiust Division s coiu ern |was| pailicuhuiv acute becitisc the numbet 

of comi'cimu i.iilm.ids would be icdticed fmm two to one See id In ( uv.ihoga I oi.uii Stark 

.mil I IK as ('oimlies .is well .is cuiiilies m liuliaii.i Michigan .mil New Voik St,ite the 

coiii|icIitivc siiu.ition would not be much bellci, because ihc numbei ol i.nl .illeinaiivcs would be 

lediued eilher from ihicc Io Ivci oi from four to three VV c h.ivc delemimed ih.il non-i.nl 

li.inspoil .ilU'in.iIiv cs .lie m.ideqii.ile substilutcs foi lail ii.iiispoil in ihese m.ukets See id 

I liiis iheVVl 1 W.IS cic.ilcd out ofthe Vniilnist Division sconcemlh.il .mv .icquisiiion of Comail 

l)v Noifolk Souihem would icsiiit in senous com|ieliliveness |iioblems th.it vvouid potcnli.iUv 

V lol.lie fedeial .minilist l.iws In ics|ioiise lo the Vntitiust Division s divestilme dem.md Nortolk 

Soullicin s|iim otVthe poition of its i.iilmad tli.it is mnv WLI See Parsons .it 24 

As part ofthe divestituie NS became thc VVI I s laigest interchange partner in temis of 

levenue peiccnt.igc accounting foi moie than 2^"i> ot VV I I s icvenue Sec V eritied St.itemeiil ol 

Reum.iki \1 Ihompson id at''2 On the othei h.md W I I cinnpi-les with ( onrail at nunc 

vommoii points than with anv Class I caiiiei See id I hus when NS acquiics Coniail. it will 

move liom Wl L s hn "csi p.utnei lo W I f s laigest conipctitoi Vs noted bv VVI I Vice 

Picsident Ihompson 

W hen OUI most significant joint line partner assumes the role df dur most perv asive liead-
to-head comiielitor. our railroad world will change dramaticallv. if not turn upside down 
Foi instance NS will now be in a position to diiectlv cinnpete for a maior shaie of om 
most signilicani shippeis linpoil.iiiilv .i number of ilicse majoi shippers who pieseiiliv 
relv on WtV;l L loiiii line services, mav find themselves captive lo NS if Wi'vl L is 
eliiiiin.iicd In li.mkniptcv inclusion, oi jtisi plain iionviabilitv In the lirsi two cises. the 
shippeis ni.ix tind ilieiiiselves in tlie 2 1 categorv under currenl board junsprudence in the 
l.isl ihcv sim|ilv w ill h.iv c iii..dei|ii.ilc coiiipcliiion In s| on cv cn w liiioiil .uldi cssiiig 

specific loss .issumptions. lhe Coniail .icquisiiion will h.ive .i piofouiul imp.icl on lbe (>liio 
.iiiil Pennsv Iv ani.i r.ul market 

StiMd al ^ 

Seivice Uv Clevel.iiui-.iie.i ship|ieis th.it might otheiwise bc piovuit;d bv VV I I m.iv be 

limited to CSX onlv should the mergei bc appuned as pioposed I ndci the tenns ot the mciuei. 

theie is no lequiiemeiit th.it NS i.ikc ovei shipping conti.icts .nul serve shippeis cunentlv served 

bv ( oni.111 111 fact. NS has alic.idv indicated that it vvaiils to icdiiccl shipping awav liom the 
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( IcvehiiuLBeie.i-V eiitiilioii conidoi that sei s Cleveland shippers in favoi of the CIcv eland-

I or.im-V eimilioii comdoi that does not serve Cleveland shippeis V Novembei 2"̂ . \'>'>'' leliei 

fiom Ns Biiiiio Maesin to the S I B mdicaied a willingness of Norlolk Southein to lediiccl svinie 

ol Its mcic.ised iialVic fmm ihe ( lev eland-1 oiain-V einiilioii corndoi to ihe Clevel.md-Bcic.i-

\ ennilion comdoi SijcVIacstn . i tS- ln NSs position icsponds onlv iotlieenviioniiiciii.il 

conccms oflhe West Shoic communit'es and iu>t the .inticompcliliv eiicss ofthe Iiansaclion itselt 

Vs cm be best icad mio lhe Noifolk Souihem s ajiplication .md mitigalion pioposal neilhei 

Noifolk Souihem noi ( S\ supporls compeliiivciiess .mionu cmieis in the post-acqtiisiiion 

eciiunnu enviioiimeiil 

W I I runs .1 siunilicmt nsk of bemg climiii.ilcd bv the proposed acquisition II th.il 

h. i(ipens shippeis will ne .ul ciselv .ilVecleil S_ec Part l l i . supra Moreovei climmatHMi oi \\ \ I 

w ill .ilso undo lhe ellecis ot the Vniiiiusi I )iv ision s div csiiiuie oulci I heiefore liiemeiuci .is 

pioposeii. should not bc .illowed 

y The JUw»JlL.lol>!kiL»d R 
Merrier Needs to Weish in Aj^ainsl the Proposed .Mer};er in Ihe S I B's Analysis. 

ACCOIdiiiu lo the nieiuer application, the atVected railroads wiil sutVc .1 nel loss of 2 ()'̂ 4 

iobs m;mv of winch .ne positions designed Io m.iintain s.tfe i.iilm.id ciis .md luuk condilions 

I hcsc i.ivotVs .lie svsiem-wide I he ciniscqucnccs I'm lhe ucnei.il |nibiic cmld bc veiv serious 

considering lhe iiuneiiieni of h.i/.iuloiis iii.ilcii.ii .md nucic.ir w.istc In i.iil ihmugh Ihc deiiselv 

popul.Ited lesidcnlial communilies of ( leveland and the West Shoie 1 anie I is .1 summ.irv ol 

anlicipaled lavoiVs bv NS lesulting liom thc pmposed .icquisuion ot'Coiii. d 

I hcsc .iniici|i.ilcd l.ivotfs come .iliei almosl iwo decides of ileclinmu iri.iinienancc .nul 

safeiv peisoimel on i.iilm.ids 1 01 ex.impie belween l'>S^ .md I mon i'.ieilic diuibied ihc 

i . iiio of Its Cll shipments to woikeis tiom .'̂ ^ ! to I' 'n I lieiulils tr.ims .it one lime wc:c served 

in tive 01 six peop'.c but .11 c now liequenllv st.itVcd bv one eiigineci .nui one coiulucloi See 

Nunih ( Vi/cnm.m I hc ( .isc foi Moie Regukilion, I he Washington Monthly Oelober P>̂ >7, 

.It P in Responsive I nviioniiiciiI.il Ke|ioit of (dngrcssman Dennis ,I Kucinich. Oci I . I'>'>7, 

Appendix o | lieicinaftei Kucinich I nv iionmciiI.il Report' | 

16 



R.iilm.id eii iplmces .ue expected lo work 12-lioui shifts, take eight hours olV then relurn 

to work Bul despite the l2- l ioui limit the I R V lecentiv found th.il 1 r io i i I'acitic routinelv 

Vlohiles tills limit keeping woikeis on the |ob as long as l 7hou i s I i i i thcmio ic lail wo ikccscm 

bc c.illcd b.uk to lhe lob with liltic moie ih.in two homs notice One Noitolk Southeni cnumeei 

w.is quoted in Ihe Washiiriiion Monthlv as saving I ve been forc.'d to gu out '.vhen I w.is so 

exii.iusied I hallucinated I ve seen Ilnngs thai weieii i there almost gone pasi signals i thought 

weie one coloi when lhev wcic anolher See id 

At the same time tliat lailioads have sigiiilicaiillv reduced stalV lhe Federal Railioad 

Ail i i i i i i isl i. i i ion (I R A ) h.is leiluced the iiumbei of s.iletv mspcctoi s due lo budget en's ( ti i ieii l lv 

ihere aic vSn inspectois loi .wei (Uie million cais and >tin <Hi(i nnles ol tiack See id at P' I he 

deneial Ac.oimli i ig OlVice ( ( l A O ) released .1 lepon in lulv P>'»7 which found thai the iiumliei 

ol'safelv inspections conducted bv I RA tiecieased bv 2^ percent, and fcvvei icsources are 

allocated to lespoiiding to concerns about workplace iii|unes 

I ahle I: M L R C . K R - R K I . A I KD J O B L O S S 

IOB l)KS( R I P I . NO. ABOI.ISHKD NO. ( RKA I KD NKl LOSS 

Boilermakers •s 5 0 

( armen > ^(1 IS U2 

( lencal S?4 4 S 511 

1 lectiiciaiis S 1 S 1 (1 

L ngiiicei s 24 s 4>7 -212 

1 . iboi Cl s 4(' 14 32 

Machinists S^ - 7 S 

11 . i c k m c i i 4^> 11 1 - 1 . 
- I ; > 

Noiiaureeiiieni 1,17(1 S i , io2 

Police 40 1 4 5 

!B R.iiim.iil Conlml Vji|i|ic.iiion ^ I i -2(' 
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Siipci V ISOl s 7S 5 73 

Sheel Metal Woikeis s7 o 2S 

Sigi i . i l i i i e i i 2 s in i ̂  

I )ispalcliei s 2s 0 2s 

i ranimcn '-2'> 4S" -1 sS 

V .lulm.isleis 2s 2 23 

I O I ALS 3.K0(> LI52 2.(.54 

i lie ileciease in s.ilelv iiispeciioiis lesiiiis liom I R V iiisiiluimg ,i new cooper.itivc s.iletv 

|imgiaiii in joo; Railiei ih.m use v lolalioiis .mil civ li peii.iliics .igainsl laiim.iils I'oi 

noncoinpli.mce wiili salelv leutilaiioiis IRV ii.is eniph.isi/ed coopei.ilive p.ntneiship-, wiiii oilier 

ledei.il .Igencies lailioad m.m.iuemeiit hiboi unions .mil liie states See I S (icncuii Vcci'uiilmu 

OHice Rail I laiispoiTalion Fedeial Railroad Admiiiistratidn s New ,\pprdacli Id Railmad Salely, 

luiv joo" Jl 4 Iheu'inaftci I RA s New Vp|imacli ] m Kucinich i nviionnieiil.i! Repoii 

Appendix ^ 

Beciuse lailio.id s.ifelv h.is impiovetl greallv ovci lhe i.isi liiicc decides due in huge 

p.nt to technoiouicai .idv.mces ( i AO could not delemime the ciVccIiv eness of IRV s pi oui.mi 

Howevei il sliould be noled lii.il I P ' h.is miplemented its S.ifelv Assui.mce .nul ('ompli.iiice 

Piogi.iiii with 5 5 I.lliro.Ills 1 his inelhod h.is impmved the s.itelv on manv I.irgc lailroads /uil 

Sortolk Sii'iiliein ( i n p' iralioii lias retused to panic ipate unlit 1 KA suhsuirliales siifei\ f>i ot>lems 

a i i lh iaitnnhf (emph.isis added I See id at ^ (emph.isis .idded) I h.U .i m.ijoi i.iiim.ul comp.uiv 

wiuiiii letiise to |i.uIicip.ite m .i s.iletv pmgi.mi msiiluled bv lhe fedci.il uovemmenl docs not bode 

VNCII IO! I lie I esidents of Not iheasl Ohio .mil the n.il ion .is a w iioie w ho i elv upon ihc tcdci .il 

govemment .is well .is tlie i.ulm.id ioi then verv s.iletv 

Vccidents .It I.llilO.ld cmssmus ,ue liie le.idiiiu c.iiise ot de.iiiis .issoci.iicii witli ihc i.iilio.ul 

nuUistiv .liinosi h.ilf of .ill i.ul-icl.ilcii ('e.iiiis .ne ciused bv collisions ofti.mis .md vehicles .it 

pulilic cmssmus SeePiivliisi Scliembeig I S den'i.il Accountmu Ollicc Railmad Salely 

DO i I aces C luilleiiges in liiipmviiig drade C lossiiig Sai'.'ly. I iack Inspection Standards, and 

Passenger Car Safely. April 1. I')"(>, al I |hereiiiaftei "Scheiiibcig"| in Kucinich Fnvnonmental 
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Repoii Appendix One ihnusand ( l .ono) people 'lie each ve n as a result o f giade-cmssiiig 

.icciiieiits See I R V s New Appioach .it 4 Ohio was .imonu the lop live states lor having the 

highest numbei ol ia i lcmssmu lai.ilities m the I iiiled States dunnu l " " l thuuiul i P»'»v howevei 

siibscqucni saletv (imui.ii i is h.ive led to .1 ' '^ |icrcciil decline m i.iil cmssing accidents Sge I S 

denei.i i Vccounlmu OlVue Raihoad Safely Status o f IdVons to Impiovc Railroa'' C iiisMiiij, 

Safe'.!, Vugiist I'Ids at l(>, m Kucinich I 'm iionmeiitai Report, Appendix 

Dcspilc the decime ll ieic .ue still approximaielv | i 'n fal.ilities .it i.iilroad ciossings m Ohio 

annu.illv d VO lecommeiuls seveoil stialeuies lot lediicinu llie numiiei o f guide crossing 

.iccidciils Ihe most elfectiv c being to close them div en the composition o f the wesi side ol 

('leveland .md W est Siune communilies which .ne bisected In the ( Icveknid-l main-V ei milion 

line Willi liospii.ii and inhei eiiieigeiicv seivices on one sidi o f il ic Ir.icks .md sigiiilic.iiil numbeis 

of peo|ile mi the oihei this sii.itegv is not v iable Another strategv recommeiidcd is to install 

liuhts .md u.ilcs {{ut d VO lunes Howevei lights .md uales | i iovide oniv a warning not positive 

pmlecl i ini .it .1 cossing V e Schcmbeig .il ' V l l i ird stralegv is lo insl.ill foui-quaihanl gates 

with vehicle delcctois, but these can cosl upwards o f Si million pel ciossing With 2^ cmssmg 111 

I . ikcwood almig 2 1 miies o f ii.ick iliis allemative is impiaclic.il l lierefore the incie.isc 111 

freiuht i i . i l l ic rejncseiils .111 exlicme s.iletv ha/.ml which cmnol be re.isonablv miligaied 

Vs p.m ol Its decision-iiiakmg process m the pioposed meigei the S I B must coiisidet the 

mlciesl o f l.lll c.iii iei eiiii-lovecs .itVccted In ihe |iu>posed ti.i i is.iclioii See 4 ' ' 1 S ( 

I i "i24(b)(4) I he mcvgci .is |iio;ioscd not onlv has a significant imp.ict on the Clevekmd .iie.i 

bul the luilioii .is .1 whole In addition, the loss o f jobs wil l f t i i thci ctVecl the saletv ot liie 

I.iilm.ids opei.iiions |iolh m •soil l icist ()hio .mil ihe ii.i l ioii In considemiu ihe elVcci on |iibs. 

.md thc cllecl thai |ob kisses wil l have on safetv. the S I B should rejecl the mergei ap(ilicalioii as 

jimposed 

\ I l he S I B Should Reject Ihe Railroad ( onlrol Vpplicalion as Proposed for its Kailure 

!LL(Jo|is^Lder ils_KIB'4:Liin Xl i iu 

I he ( i ic. i tc i ( k-v cl.md Reuiona! I laiisit Vut hoi itv ( ( iCR I V "). the l eg'onal bus and rapid 

ti.iiisii i . i i i ie i loi the ( icvcl.iiiii .UCI cunenliv niiis thiee i.ipid li. i i isil lines funn ( levekind s east 
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side to downtown Clevehmd the Blue and diceii I mes funn the eastern suburb of Shaker 

lleiuiiis and the Red I me oiiuin.iliiiu in llie easiem subiiih ol Las' CievelantI I he Red I me 

conlinues liom downtown s I owei ( itv lo ( level.iiiii Hopkins \ i i [ on .it ihe soulhwestem educ 

ol ( level.iiiil Pkms aic cunenliv iiiuleiwav lm a Red I me expansion io lieie.i Bevmul Beiea 

ihc popiikiiimi beconies less dense .is the ( oni.nl line licuK west ihiotiuii ()liiisted 1 .ills (iinisied 

lownship lo i . i i n ( ountv .md pmiits west tluu aie scivcd in lli.it line While the d( R f V Red 

i me serves tiie ( itv of ( level.mil .is ii heads Ihrough lhe west side il liiiiis to the south as it .ibuis 

theCiIvol I .ikcwood on Cievekind s westem edge to llic iioilh Ihus the ilciiselv |ioptihitcd 

siibinb,in aie.is lo the west o! downtown ( Icvel.inil I e i .ikcwood Rockv Rivei ILiv V lihiue. 

Wesihike Vvoii I .ike .uul I (n.un .ne noi seived In cniiinulei i.iii 

PIIOI IO N.niolk Souihem s .innouncemciil in Vuuiisi of I ' l " "" of its pmposal to inple the 

lieight ti.im ii.illic aloii" ihis ime Nml'oik Soiiliicni h.id phinncd to .ib.indmi llic W est Shoie 

li.icks Sec Kill mich Phm .a s Vi\indmiiiu,'ni would h.ive m.ule possiiile lhe use of ilie 

( levekind-l oi.iin-V eimilion line foi commuiei rail, .is pmposed In the local communilies and the 

d( R I A 

Vccoiilinu Io .1 l"So studv In the Nmihcisl Ohio Vic.iwide (douliii.itiiiu Auencv 

( NO V( V I lhe ( lev ci.iiid-l m.ini-Vei milion line si ill liandles signiliciiit thmugh li.itVic bul nol 

ne.iiiv .IS nuicii .is on ( oni.iii s p.n .iliei line i e ihc ( Icvehiiul-Bciea-V eimiiion line which ums 

ilimuuh the less deiiseiv popui.iicii .iic.is iiieniilicii .ilnne See id al ^-(' I ven ai the time oflhe 

N() V( V ie|iml Nmloik Souihem h.ul pl.uis lo .ib.iniioii tins ime Si^e itl at o 

i he liK.ii coiniiuinilies genei.illv vv.iiil commulci i.iii .liliiough noi .is an .ulditimi lo 

liciuht li.iiVk In .uidiiion to .mv pl.ins iluit ilie d( Rl V m.iv h.iv c to m.ikc use of ihe cmeiiiiv 

lessei-used ('Icvel.md-I oi.iin V cimiiimi line the local cmiiiiumilics woukl h .ve lhe option of 

seieclinu .motliei oi'Ci.ilm ol'llie lomiiiulei hne luul Noilolk Souihem iii.imi.lined its position mi 

the .ib.mdonmcni iiv iiilmducmg .ulditioii.il dunces of |iasscngei c.inicis iheie would h.ivc lieen 

cost S.IV mgs 111 oiici.iiioiis H.IV mu .I clioice of o|iei.iloi would lesuil in iieitei m.ukelmu and 

Icspinisiv eness lo coiniiiuiiitv needs 

W Ilh Nml'oik S.Hiliicm s |iio|iosed .iciiuisiiion of Corr.iil's ('levcland-Beie.i-Vcrmilion 

kne communities cmnnuiteis .md p.isscnuci uui opei.ilm,. will be IH-SI served if Nmt'olk 
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So'Litliem ictunis to its original plan of abanddning oi al least nol increasing use of lhe 

( icveiaiul-l oiam-V eimilion line Norfolk Soiilhcm will be able to ship cargo to pmiils west 

.ilong lis own ( level.ind-Beiea-V ennilion rail line Ihrmigh a less ileiiseiv poptilalcd legimi freeing 

up the iimlhem liackage loi passengei tiatVic fhe meiger application as pro|ioseii however 

tails to m.ike use of the ( inii.iii line ihiough the less dcnselv poiiul.iled southein aiea but iiisU 

pioposes lo triple the lieiuhl ti.ilVic thmugh the more dcnselv populated iimtliein area 

1 he proposal h.is lhe .iddilimi.il economic etVecl of dnving down housinu pnces m ihe 

atVecleil .ue;i I lu.il le.illois h.ive cmii|ilaiiieil lhat mcie.ismu the li.im U.ilVic ihiouuh lhe dcnselv 

popul.lied westem subuibs aie dnving piospcclive home-buveis .iw.iv See id 

I he pmposal iheiefoie has the cllecl ol jiiovidniu inadequ.ite Ii.mspml.ttimi to the iniblic 

111 the westem suburbs ofCleveland and Louiin ( ountv while siiiuiltaiieoiislv devaluing pmpeilv 

See 4'i L S ( ^11 >24(b)( I ) Vs pmposed the merger application sluuild be leiected 

VH I hty \kJXy'A-i'Al\':«Ujiise^^ Kn\ ironinen(;d ( onsequences and Should 
Be Rejecled on Ihe Basis oflhe Knvironmental Problems il will Cause. 

I he Railm.id ( onl ml Acquisiiion as piojioscd will cause sev ere env iimiiiienl.ii 

consequences loi Nmlheasi Ohic I hese env nonniental pmblems must be addiessed in lite S i l l 

diiccllv m indirectlv thmugh thc Seclimi (ni Lnvnonmeiilal Analvsis i he loiknviiig ,iic 

cipsuli/ed suiiiiii.iries oflhe specific env iioiiiiieiil.ii pmblems that llie nicigei woukl cause 

Nmlheasi Ohio communilies I nless these pmblems aie icsolved the S I B slumid denv the 

meigei m .ippmve lhe mergei with conditions ih.il icsolve ihese cnviioniiieiil.il |nobieiiis 

. \ . Bay V illage: Bav V ill.ige is ( iivaliog.i Countv s noiiliweslciii mosi siibuil' .md 

is d7 peiccnl icsidenlial wilh .1 popuialimi of I 7,nnn oceiipving 4 s squ.ue miles I he ( levchmd-

V ennilimi lotile is the siuilhcm hoidci of lhc cilv I hcic aie laiiro.id crossings .it live ol the six 

Id.ids enlering the cilv .md one grade sep.ii.ition .it the e.isleiiimosi end oflhe cilv All enicigeiicv 

medicil seivices .11 e jnovided bv St lohn West Shore llospii.ii which is locaied soulh ofthe 

ii.icks 111 W csil.ikc Sec Kucimcii I nv iioiiiiiciii.ii Repori V|ipciidix 2 .11 P'-20 

B.iv V illagc Scluuils ii.iiis|ioii .1 signilicml ntmibei of siudenls to public and parochial 

sdiiuils iHiisiiic B.IV V lil.iuc Beciuse the i.iilm.ul inicks fmni the southern boundarv ofthe citv. 
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almost all ofthese trips require crossing the Hacks More llian ln<> students come limn the smith 

side oflhe i.iilio.id Hacks to .itieiiil St Raphael s paiocliial school See K'lcmich I nv uoiimental 

Report Appendix 5 

I (11 .ill the .ibovc re.isons lhe S I B shouid addiess the elicit ol the li.ins;!cIion on lhe 

s.ilelv o l l i i e t Itv ofB.iv Vilhiue I he SLB shotild denv the Iiansaclion unless the addinonal 

li.niis jnoposed lot the ( ilv of Bav Village .ue remuied 

IL Berea: I he ( ilv ol'Bcrea wou'd be disproponioiialeiv .itVecIeii bv tiie pmposed 

Coniail .ic(|uisiiioii As paii ol ihc Railm.id ( oiiliol Application NS .mil ( S,\ Ii.ive jnoposed 

nuic.ising freight Irallic ou lhe Bere.i-dieenwich .md Slunl-Bcic.i mules funn 2" liaiiis jiei d.iv 

10 mi s ii.imsjiei dav NS .nul ( SX have .ilso jiiojioscd ilecieasiiiu the lieight ti.illic .ilmig the 

('icvei.iiul-V eimiluni ionic tliiouuli Bcie.i funn '̂ 2 4 li.ims jici dav to 2S 4 li.iiiis jiei d.iv I he net 

|iosi acquisiiion mcie.ise m li.iins jici d.iv llnough Berea if the mcigei weie Io be •ijiiimvcd .is 

originallv piojiosed would be liom Sn ? II.IIIIS pel d.iv to I 2' ' 'Miaiiis jiei d.iv .mmcic.iseof 

4" (i ii.uiis jici d.iv m . i o l S (leiccnl inciease See I )ciiiiis I Kiiciiiicli ( (niimciils on thc Diafi 

I nv imnmciilal iinpact Statement, i eb 2 pMS, at 1'̂  | heieni.iflci Kucmicii i nv immneiital 

Rcsjioiise" I 

I ndci the afoieinerilioiuil plan, NS jiroposed increasing freighl Initlii .ilong NS s 

Clevei.md-I .ikew ood-Vcniiiiimi mule li om I o 4 Hams jiei d.iv lo !4 1 Hams jiei ihiv ,in mciease 

of I 7 li.uiis pel ihiv ()ii November 2^ I ''*)7. NS .iiiiciidcil its .ipplicilion to ieu mtc the 

.iddiiioii.il I 7 7 Haiiis oiigiiiailv jnojiosed for Clevelaiid-i in.iiii-V emnlion. to the Clevelaiiil-

Beic.i-Veiniilioii mule I he additional I 7 7 naiiis jiei d.iv mulei the amended iiio|ios.il would 

incicisc Bei e.l s ii.iin Ir.illic from 12 ' i t r . in is jier d.iv io 14^ (> ti.uns jici d.iv i his lepicsents an 

S5 ,S jieiccnl mciease m Ham tiallic thiough Bciea above the pie-acqtiisitioii baseline of So 5 

11 .nils jici d.iv See id 

I he i{eiea-(iieenvvicii mule is .in nmiiicasl-sou'liwesi lme southwest of Clevel.ind Ohio 

OI iu m.iles m the southw esi em iici of Ciiv .iliou.i ( diinlv ti.iv ci ses the so'.ithci n li.ilf of i oi.iin 

( ounlv .nul .ijijim.ichcs ( ueenwicii funn the soiitlicist cm iici of Humn ( ountv I he Shoii-Bcic.i 

lo'ilc H.IV Cl ses the soul hw est ei n qti.uici ol ( uv.ihog.i (dtinlv from dow mow n (lev eland to 

Beic.i Ohio i iiese two louIes constitiiie llic iocai segmeni ofl l ie ( Icvelaiiil-indianapolis mule 
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I he ( oiiiail mamlme .ilong the ( level.iiid-Berea-Vermilion mute traverses the soulhwest qiKutei 

of Cuvaliou.i ( duiitv funn downlowii ( level.iiid Ihiouuh Bcie.i ()liio .md .ICIOSS ihe lunthciii 

l i . i l fol 1 oi.iin (duniv io Veiiiiilioii See id at l^- l ( ) 

1 hese Bcica mutes traverse heaviiv pojiulaled iiib.in suburban icsidcntial neighborhoods 

fhev .ue .ilso siuialed within .in im|iortanl coiiimcici.il district of (iivahoga ( ounlv which m.ikes 

heavv use of mtei modal !i.iiis|iortaHon uicludmg i.nl .nul Huck iransportation and an tiallic at 

the .ul|.icent ( level.mil llojikins inleiii.iHon.il Aii|iini Seeid at K' 

An S5 S jicucnl incie.ise m Ham H.ilVic will ciuse local and commercial lrans|ioitatHm 

almiu Ohio Route 25^(1 unit Stieel) Sheldon Ro.ul West Stieet .md Baglev Road m Beica 

Ohio Route 2'̂ 2 ((olumbi.i Ro.id) .nul M.qile W.iv in Olmsted I alls and I itch stieet m Olmsied 

I owiishiji causing the sunounding communities to be.n .i dispmporiunuilc buiden ol 

incmivenience due lo lie.iv v Ham li.illic .lioiiu the ( out.til iiiaiiilme and the ( levelaiul-lndiaiia|iolis 

unite I Ills buuleti includes mierfeieiice with police .iiiii fue cews icachin.: emeiueiicv siiii.itions 

.mibiiiaiiccs .uul olIici enieiuencv medical seivices ic.iclimg iiiiuicd .uul sick mdiv idii.ils .mil 

liaiisjnnimu ihem io lhe hosjiiial school buses li.uispoiliiiu sdioolchildieii Io and Imm schools, 

access of lesidents of these cominunilies to then homes and other dcsim.iiions. ,ind .iccess ot 

Inicks .mil olhei coinnieici.il vehicles to llicii jnckup and deliverv deslm.itimis (ii.ule seji.uations 

on e.uh ofthe .il'mi'menlimicd loiiies wmild lic an aii|iio|ii i.ilc miliu.iHoii au.niisl lhe cHecls ol .in 

S 5 S peiccnl increase in i.ul H.ilVu. the |iiojiosed meiuei will cause 

( ' . Brooklyn: Bmoklvn Ohio is .i wesi-suie icsideiiH.il .md mdusiri.ii subtub 

boideiinu ( ievei.md ,il Biooklv l i s wcsl noilhwcsi ,md e.isi sides .nul bmdennu P.iim.i (tlno .it 

lis soulh side 1 Ince sets ol'i.iilio.ul Hacks cimeiillv Haveise Bmoklvn V ( diiiail lme loi mei Iv 

( ievei.md sShoil 1 me crosses Biool.lvn p.iiallel to Birnvkjiaik Road ncai Buvviklvii s souiliem 

boidei Viunhei ( ivni.iil line .ilnits Biookivii s iimtliwest bmdci v.ith a S|HII cmssmg Ruiue Ro.ul 

just south ofthe noilhcmmosl tiji of Buuiklvii Vnd a CS.X line liom Clevehmd to Vlcdina 

ciosses liiooklvii fmm tlie nonheast edge to the soutliwesi edge 

file Di.itt I nvluniment.ii Impact Staiemeni did not .uldiess the environmental etVecls that 

the pmposed ( iniiail niciuei w ill h.iv e on the ( ilv of Biookiv ii I he S I B should address lhe 

follow mu cnv iionmcni.il cnicci iis ol .lie Cilv of Buuikiv n 
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If lhe Conrail merger is appnived what nuise and safety mitigatiun will be dtVered to the 
lesidents living a(i|acenl to the (dnrail line parallel to Brookpark Road ' Residents on 
idlewood Drive Suniinei 1 ane Kennedv Drive Soulhwood Drive Vtilumn I .me 
Spriiigwtnid Dnve and Mclodv i .me live in homes .ilnillcil In the Coniail Hacks to ihe 
soulh and liilei state 4Sn to the north I he milv evacuation routes in the event ofa 
lia/aidoiis matenal spill al that segment ot the rail line are Idlewood Drive al lhe e.isieiii 
edge oflhe neighbmluuul and Southwood Dnve al the western edge ol thc 
neighboihood A dci.iilmcnl .iloiiu this section ot tr.ick would jiose .1 cle.ii and immedi.ili' 
tiiie.it lo |iublic s.ifelv An incicisc in liaiiis will increase the nsk ofa lia/ardous waste 
sjiill 111 the evenl ot .1 deiailnieiil I uilhemioie an increase 111 trams will increase the noise 
ievels experienced In icsideiits living adjaceni to the Hacks on Idlewood Drive Noise 
miligalion m.iv f.e necessarv 

I he ( leveiaiid-MeiliiKi ( SX uuile ciosses Vinciican Ro.id 111 Bmoklvn Ainciicaii Ro.ul 
IS the .iccess road for emplovees of American (iieetings, Brtidklvii s largest emplinei. 
empldviiig .ijijimximatclv 5 nun woikeis Vn increase in Ham H.ilVic along this line will 
icsiilt 111 an mcrcise in del.ivs fm Vmencin (Mcelmgs s woikeis .nul could lesult 111 HalVu 
queues .is lai .is i leiiem.in Ro.ul i he SI V should investigate whethei inilig.itioii ag.iiiisl 
the ellecis of Ii.ilVu. liekivs on Vmeiicin Road would be waiiaiiled 

file ( level.iiid-Medm.i ( SX mule also abuts tltc S|iiiiig ('iesI-Pep|iei Ridgc Drive 
ncigliiunhood which is .ilie.idv subject to signilieant noise Imm ti.uii HalVic Sixtv-tliiee 
homes .ue located iiicie I he Si A slunild mvesligale wheihci nmsc iiiiiig.iHon is 
wananleil iflheie is an increase 111 Ham HaPie as a result ofthe meiuei 

• I he (mn.nl line .ibiitHiiu lhe nmliiwesi edge of iiuuikivn crosses Ridge Road ai .111 . i l -
ui.iilc cmssmg Ridge Ro.ul is .1 in.i|m noilli-soiilh comitiulci mule belween ('levcl.iiul 
.mil the souihwesleni subuibs i he SL A should investigate the elVecI that an mciease 111 
Ham HalVic .ilmig lhis (dmail mule would have on coniintilci irallic on Ridge Ro.id .uul 
recommend iiiiligation as apiiropnale 

See ('(niuies,siii.in Dennis I Kucinich. Addendum lo Coniinenls on lhe Di.ill i nv nmimcnlai 

imp.ict Si.itement I el' 1 l'>'>S 

D. Cleveland: i hc ( udcll .nui i duew.iiei cmniiiunities are mi ihc West Side of 

('level.nui W illiiii iliese iwo cmnmunities theic .ue S Sun |ieo|ilc. 1 5on of which .nc elileilv 

jicisons wiio live .ilmic i heie .uc Ss siiucluics tli.ii boiilei thc r.ulmad Hacks I weiitv jiciccnl 

( 2n jieiceni) of lhose .nc mullilamilv lunnes Smiu' .ue as dose .is I 4 v.iuls fmm tiic li.icks I he 

liie si.ition .md emeiuciicv mcdicii serv ices .11 c ioc.ilcd souih oi'the i.iilio.ul 11 .icks w Inle the buik 

of liie juiinihition is noith I lieic is onlv mic giade scji.nalKni wheie HalVic can contmue while .1 

li.iin ti.iveises ihe ciiv Sec Kucinich I nv iioninciii.ii Rcpoil Vpjieiulix 2 at 2''-2'' Seii.iiating 
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lhe ui.iilcs 111 this aiea would nol be economicallv feasible I hc onlv resolulion to thr- problem is 

Io ilivcrl .UIV additional Height tralVic awav Itinn this conidor 

In .idditimi .iccoulmu to Ihe l ebniarv 2 I''')S env luniinenlal liiinu In the ( itv of 

( Icvel.ind the Dl IS nimimi/cs | i ls | scope in focussing on icgional iiiiji.icts lalhei ih.m mi direcl 

imp.uls to the mam cnnmuniHes located along lhe railmads lmes m t!ie ( leveland .iie.i Sty; 

( ommenis of the Cnv of (leveland Ohio on the Draft I nv iroiinienl.il Imp.ict St.itcmcni Ieb 2 

P''iS at 1-2 ( leveland s cmiimenls conlinue Bv lookinu liroadiv al lhe issues ialhci ihcn on 

the senous adveise iin|iacls thc tiaiisacluni will have acmss ('leveland and thmtiglioul its 

iieiuhhoimu cmiinitiiiilies the studv niiiiiiiii/es the iiii|iacls on nimmilv .md knv mcome 

jioiiukiiimis who would be.n the woisi iniml oflhc |iroposed tiansaction See id al 2 

I he S IB should .iddiess the ellecl oflhc iraiisaclimi on lhe safeiv oflhc ( iideli .mil 

Lducwaici communiiies in the ( ilv of ( Ievei.md I he S I B should .ilso mvesHuatc the ellecis ol 

lhe liaiisaclimi (MI miiioi itv and knv income comiiumiHcs m the ( itv ol ( lev eland .mil iieighboi iiig 

iiuinicip.iliHcs 1 he meigei .is |iioposed does nol adetiiialelv .iddiess these concerns and should 

theiefoi.' be denied I nless the S IB sets coiulitions upon the mcigci that adequ.ileiv address 

these cmiceiiis the R.ulm.id (d i i t io l Ap[ilKaHon >lioiild be denied 

E. Cuyahoua Hei«;hls: Ciivahou.i ileiulils is .m industrial and lesidcnlial communitv 

alonu thc cast shore olthe ( uvalioga Rivei due south of Dow nlow n ( leveland I oi manv veais 

( iivahoua Ileiulils h.is .isked Cmiiail lo rejiaii overpasses .uui H.icks witlim lhe bouiuhiiies oflhc 

comnumilv Howevei Cmnail h.is not lespoiuicd to ( uv.ihog.i Heiglits s ict|iiesi accoidmg the 

Louis I Bacci, Mavor of ( tivahoua Heights 

1 lulci the lemis ofthe inojioscd R.iilui.id ( oniiol Ap|il;caHon fieiulit r.ul ii.illic is iikelv 

lo mcie.ise ihmuuh ( uv.ihog.i I Iciglils I he apiilicmou slunild bc denied unless the Village of 

( uv.iliou.i I Iciulils gets the relief it li.is jiicv unislv icquesled of ( oiii.ul iiicliidinu tiie ie|i.iii of 

ui.idc scii.n.Ilioiis at I t̂ Mh Sliccl .md di.mt Avenue M m c n c i Hacks on ( anal Ro.ul nccI to 

be icp.iiicd f uithennoic noise iiiilig.iHoii is needed lm liomes iluil .uc 2H-2'^ Icct lunii lhe 

li.u'ks I nless coiidiHoiis arc sci bv ihe S f B lli.ii icijune miHualion I'm ( uv.ihog.i Ileiulils the 

tlaiis.iciuni should bc denied 

K. Lakewood: Ihe immedi.ite westem suburb of Cleveland h.is .i jioinikilion ol 
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t.n 11(111 occu|iviiig (' s(|uaic miles I .ikcwood is the mosi dcnselv jioinihitcd .nea belween New 

V nk ,nid ( hicago I he ( levehnul-V eiinilimi lme bisects the citv mto northem and southem 

scilimis with 27 cmssings mme |ici mile lli.in .mv oihc ciiv in ihc C(umii> See Kiicinicli 

I nviimimeiil.il Rejioii ai I 

I illv |H-icenl ( s(i"„) of I akewiuKl s icsideiits live noith of the Hacks 1 heie is milv one 

uiailc se|i.ii.iHoii wheic ti.illic cm coiiHiiiie in a noilh-soulh duectimi while .i H.iiii li.iveises thc 

Cliv I .ikcwmul Hosjiil.ll ku.iled soulh ol lhe Hacks piovides medical cmeigeiicv seivices 

Smiihiilv Iwo ofl l ie llnee fue si.iiimis .md llic police si.iHon .ue ku.ilcd smith oflhe H.icks Ai 

ilu- lunilic nniosi |ioiiii oi I .ikcwood, dicic .nc sevei.il liigli-iisc .ipaiinicni conijilexes .md m.mv 

iesideiiH.il hmi es .ilmiu I aki ne that would be isol.iletl tiom iwo ot the thiee tiie stations and 

ihc jioiicc slalion See id Appendix 2 at 22-24 

1 heie .ue eiglu jniblic .nut iiiiv.ilc si hools loc.ilcd ne.u the railro.id tracks howevei 

I .ikcwood does not use buses fm its iie.iilv 10dOn school childieii I akewood childien v.alk oi 

incvcie to .md funn school .nul this often leqiiiies iii.il ilicv emss the Hacks I hough lailio.ul 

s.ifelv eiliic.iHoii IS provided lo element.nv school childieii lailmad H.icks could be consideied an 

alH.Kliv c nuisance whcid^v nimois are drawn to tiiis.ife objecls See_id_, A|i|ieiidix 2 .ii Si>-S I 

I m all ihc .ibovc icisoiis the S Wi slunild .iddiess the elVecl ofthe tiaiis.ielioii on the 

safetv i>f the Citv o f l .ikcwood Ihe SIB slunild denv Hie Hans.u.iion unless the additimiai trams 

jnojiosed lm the ( ilv oi l .ikcwoiui .uc icunilcd 

( i . OInisled Kails: 1 he ( ilv of Olnisled ! .il's would be ilis|iio|ioituni.ildv .ilVcclcd bv 

llie jnojiosed Com.iil acquisition As jiart oftiie Raiiio..d ( ontml Vjiplication NS .uu! CSX iiave 

jnojiosed iiicic.ismu lieight H.illic on the Bcie.i-(necmvicIi .iiiil Slimt-Bcic.i mutes funn 2" " 

ii.iins jiei d.iv io li>l -s ti.iins jici d.iv NS .md CSX h.ive also jnojiosed dccic.ising lhe licidit 

H.illic along ihc ( ieveiaiul-V crmilion lotiic lluougli Bcic.i liom ^2 4 li.uiis jiei d.iv io 2S 4 H.iiiis 

pel ihiv I he net jios; .icquisiiion mcicisc m Hams jici d.iv thmugh Beic.i ifthe iiieiucr were io 

be .ijijii o\ ed .IS Ol igm.iilv |>io|iosed. w ould be li om SO Miamsjvei d.iv [o 1 2" " ti .nns jiei d.iv an 

mcie.ise of 4" o tl.mis jH-i d.iv m . i d S jieueni mcie.ise Stx'Kucmich I nv iuniiiienl.il Resjioiise 

.It l> 

I ndei the .>toicmciHioiievi jihm NS jnojiosed mcicismg lieight H.illic .ilonu NS s 
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( levehiiuLI .ikcwood V ermilion mule liom lu 4 Hams jiei dav lo M I trains per dav an incease 

of I 7 7 Hams per d.iv On Novembei 2'̂  P»''7 NS amended ils applidlimi to leroute the 

.idditimi.il 17 7 trains miumallv jnoposed lm ( levelaiid-l akewood-V eimiiimi to the ( levelaiid-

Bciea V cnnilion louic l he addinonal I 7 7 tiaiiis jiei dav undei llie amended jiiojios.il would 

mcie.ise Beiea s tiam tiallic limn 12'' " Hams jiei ihiv to LP u trams jiei d.iv 1 his leinc-'iits .in 

S > S |icicciit mciease in Haul tiallic tliiotigli Olmsted I .ills above the jirc-.iciiuisilion b.iseliiie of 

Sll 1 H.llils |iei dav See id 

I he Bel e.l •dieenw ich mute is a iioitheas'.-soulliwesi line southwest of (leveland Ohio, 

orium.iliiiu 111 the soutliwesi comei o f t uvalioga ( (Uiiitv Uaverses the southern Ii.iii ol I oi.uii 

( minlv .md .ijijno.idles (iieeiiw nil funn the soiillic.ist l omci of I lumn ( (Hiniv I he Sluni-Bciea 

unite H.IV CI SCS the southw esiei ii qii.ii lei of ( iivahoga ( ounlv li mn dow niov n ( lev el.nul \o 

Beie.i Ohio ihcse ivvo mutes cmislilule ihc local seumenl ol the ( lev elaiul-lndianapolis muie 

I he ( oni.nl in.unlme .ilonu lhe ( level.iiuLBcie.i-V eimiluvn unite li.iveises the soutliwesi quaitei 

ol ( uv.ihoga (duniv liom downlown ( leveland thunigli Beiea. Ohio, and acioss the noilliein 

li.ilf of i main ( ountv toVeiniilioii See id .il l ^ - l u 

I hese mules thuniuli Olmsted f alls liavcrse heaviiv jiojiuhtlcd urb.in subuibaii lesideiitial 

neiuhbm IUUHIS i hev .nc also siiu.ilcd w it Inn an mipmtaiu commercial distnci o f t uvahou.i 

( ounlv wlucli makes heavv use ol iniermodal Iiaiispmlalioii mduding rail .nul Htick tiaiis-

(unl.ilimi .mil an H.ilVic al the adiacent ( levehind Hojikiiis Inleni,ition.il Vii|ion See id at 1() 

An Sl S |ieicenl mcie.ise in Ii.iin H.ilVic will c.itise local and coiiinieici.il li.iiisiiml.ilioii 

.ilonu Ohio Rouic 2 57 ( l ion i Siieet) Sheidmi Ro.id West Siieel, .md B.iulev Ro.ul m Beie.i 

()liio Route 2^2 ((diumln.i Ro.ul) .nul M.ijilc W.iv in ()iinsied 1 .ills .md f i lch Stieet iii Oliiislcd 

1 owiishiji c.iiisiiig lhe simoundmu communilies lo bcii .i disjiiojionimialc burden ot 

incoiivciiieiice due lo hc.ivv tr.nn li.itVic .ilong lhe ( oiiiail mainline and lhe ( level.uiil-liuli.iii.i|iolis 

mule fills buiden mcludes mici fei ence wiih jiolicc and fne cicws reaching emergencv siiu.iiioiis, 

.mibul.mccs .md othei emeiuencv medical seivices le.ichmg muned .md sick iiuhvulu.ils .md 

H.nisjim'.mu lhem lo lhe hosjnl.il sdioivl buses ii.iiisjunHng sdioolchildieii to .md liom schools, 

.ICCCSS ol icsulcnts of these comnumiHcs lo ihcn hmnes .md olhei destm.il'mis .md .iccess of 

tni- ks .nul iMhci commeici.ii vehicles to llien jiickuji .nul ddiveiv destinations duuie se|i.uaHons 
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on each oflhe .iforcitictilioiicd mules would be an appmjin.ite mitigalimi against the etVects ofan 

S5 S jieiceiil inciease m i.ul Ii.ilVic lhe jimiioscd mergei will c.iiise See id 

IL Olnisled lownship: Oliiisied iownsliip is .111 unmcmiun.iled townshiji m the 

soiilhcisiem cm nei ol ( tiv.liiog.i (ounlv It is one of the laslesi growing comnitiiiilies m 

( iiv.iiiou.i ( ountv innh m leiiiis of iesideiiH.ii .uul coiiiiiieici.il devclojimcnl Accoidiiiu to 

()lmsteil Imviishiji I nistei. Roiu-iI V V eneli.i Slc.iins Road would be .111 .ijijiiojiiKile iocilion 

1(11 a gi.ide scjianiHon Io jnolecl the ()linsteil i ownshi|i C(niiiiiuiiilv fmm |nobleiiis .issoci.iled 

Willi increased i.nl IialVic llimugh the lowiishiji i he S I B should sel .1 condition on the inciuei if 

lhe meiuei is .ijiiimvcd lh.it leqtiues .1 grade se|i.ii.ition at Sie.mis Ro.ul m Oinisied imviiship 

I . Rocky River: Rockv Rivei is bisected In the ( lev eland-V ermilion ime Vimc tlian 

2lld(in jieojile occtijiv 4 '̂  squ.iie miles Both the liie and jiolicc si.iiimis aie loc.ited south ofthe 

H.icks while .1 signilicml luntuni ofthe jiojiulalimi lives luntii of the ir.icks i liere .ue four 

cmssmus .md milv Iwo giade sejiaiaiimis Sec Kucinu h I in iioiiiiieiiI.il Rejioii .it ^ 

f m .ill lhe .ibove icisons the S i i{ should address tlie etVccI ol the H.uis.uHoii mi the 

s.ilelv oi'the ( i lv of Rockv Rivei I he S i i i slunild denv the H.msaclimi unless the .uldition.ii 

ti.inis piojiosed lm the Citv of Rockv Rivei are reioul .-d 

.1. Wesllake: i he nm thei 11 boulei of W esii.ikc is the (lev elaiul-Vei milion line Ihis 

suburb has a iioiitil.ition of 27 nnn occujivmg lu '̂  squ.ue miles 1 liere .ne live guide ciossings. 

.md milv one guide seji.iuiHon I'm LAIS jieisonncl Io Havel limn St Jolin W est Slune i iosjnt.ii lo 

ii.iv V'lll.igc (:i sm.illei siib'iib miniedi.ilciv iioitli vv liicii leiies iijion St lohn loi i VIS JH-I smiiiel) 

when luiiiis ,iie li.ivcling ihiouuh liie .ne.i See id 

i i n .ill Hie .liunc ic.ismis the S IB should .iddiess the elVccI of l l ie luuis.ielioii mi lhe 

s.itelv ol Ihe ( iiv of Westl.i .c file S I B should denv the iransaction unless the additional Hams 

jiiojioscd Im llie( ilv of W eslkikc .ue leiouleil 

l \ As a roiidiliiin <)f lhe îerJ^er^ the S I B Should Require Illiij a Neutral Railioad 
(JaeiiLliiiiLKiililyJlel^^^^ Mandalon Seclion 
11324(h) Analysis. ' 
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Vs .111 .illernalive to the merger as projiosed lhe S I B should considei .1 pl.m to cte.itc an 

indejiendcnl iieuluil dis|i.issimi.ile leuional entilv tli.ii would C(niliol Height and jiasseiigei uul in 

the ( level.ind .iie.i I he new legion.il eiililv would seive shijiiicis m lhe .iie.i, as well .is the 

I.iilm.ids seivmg shippeis m the area flic eiililv should be .m established railm.id cmnji.mv nol a 

jviilv io ihc meigei lhal could elVectivelv maintain Hacks .md dis|ialch Iiaiiis whcie .ijijimpiuilc lo 

.mv sliu,Uion Ihc enlilv wotild iilso scivc ihc lrans|imlii1ioii needs of the region bv .illowiiig 

commuiei lail tiallic .ilmig lailioad lines that aie nol suited fm high-volume lieight Ham tiatVie 

A. NeijJiai iiidepeiulent ( amei to Serve ( levelaiuL VjCL 

As a condition ofthe mergei the S f B should establish an independent third jnutv entilv, 

tli.it wmild lontiol the swiiching .uul sigii.iling Im iiains luiiiiinu .iloiig all r.ul lines in the 

( Ievei.md .iie.i I hc new legion.il unlm.ul ciililv .mil the loinllv owned Hacks should be 

disjniidied In .111 inde|iciident disji.iichci, locaied in .1 new conijititen/cd ii.im conliol cciilei 

loi.iled 111 downiovMi ( ievi-kiiul I his 1eg1m1.1l comjiulcii/ed disji.iiehmg ceniei will be linked 

elccHm'icllv and cmilmuouslv with CSX and Norlolk Souihem dispalchir.g ceiileis clsewheie 111 

lhe counlrv 

I he iiide|ieiideiii disjialchei will exjicdile ihe pass.ige ofall |iasscnuci and lieight Hams 111 

Nmihe.tsi Ohio to avoid scheduling conllicts and anv tinnccess.iiv del.ivs for anv uiilroad 

oiv.'ialmg C(niipanv I he Ohio R.nl Deveioiimenl Commission Norfolk Southein CSX Vmtiiik 

d( R I V .md .mv oiliei commulci iiaiii ojicuiHiig coniji.inies will imnllv csi.iblish sehedulcs and 

jnimiiics .1 iiiiilicd ojicuilmg m.iinx fm lhe legimi. .mil .1 uijud dispulc-icsoliiiion medi.mism 

Willi I edeuil Railio.ul Vdininisti.iiion. iev iew lo |ieim!i the cenliali/ed mdejiendeiil dis|i.ilchei to 

seive the best mlciesis of .ill lailioad conijiaiiies 

B_ I he iiidepeiideiit icgional entity will punulc l(n a nunc coiiipcHlivc eiiviioiiitieiii 

than wil I be available tinder the pioposed mergei wilhoul such an entity 

I'he iiiilc|ieiideiil leuioiuil entilv jirovides for .1 more competilive env iuniment than the 
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jnojiosed Sluucil Asset Vieas r S,A.A ") pniposed I'm North ,Iersev South lersev .mil Detmit in 

l l ic(di iui i l meiger apiiiiciilioii See s\i Railnnid ( ontrol Apphcilion 2n-24, i ' 'n Ihe SA V 

sieii.uio Jiun uies fm a lesidu.il enlilv 'hat will lel.im ,lie n.ime ( onrail .nul will .likuv lot sh.ucd 

assets 111 these leuimis cimentlv seiviccd bv (diiuni ( SX, .uul Noifolk Soutiiem 

S V Vs wouid not i'c ,i v i.ibie .iltcin.iHve foi the ( lc.ei.iiid aic.i because ol the siuii.ficint 

jiincnli.il fm .ibuse uiidei .m S A A seen.mo .is piojiosed in the ( SX NS .iiijilicitimi I iide'i the 

jnojios.ii u'siilucs of ('mii.iil will still exist loi the jiui|iose of coiiHoiling the disii.itchmg 

swilchinu .md signalmu loi llu jimjiosed .iiciis 1 he ( diiuiil lesidue w ill be joinllv cmitioiled bv 

both Noilolk Smilheiii .uul CS,~\ wilhoul iinv uulejiendenl iiijiul oi ovei sight a hv|ioilietic.il bul 

cnmigli ofa jiossibililv Io evoke a public mlciesl lest 

I he jimjiosal is .1 1 c;ulv-iii;ide sceiiaiio fm p'lce-Hxmg betwct'i the two raihoads because 

lhe mimimitv fmm .uiHlnist .mil olhei fedeial and stale law mulei 4" L S C ŝ | 1 2̂ i pmiecls the 

I.iilmads fmm judici.il iccouise bv shipjicis after lhe S IB appi oves thc S V Vs See 4'M S C 

1152l(.i) which le.uls in jieiHiient jiail Ihe authontv of the | S IB | undei this subdi.iptei is 

exdusive A tail camei 01 coi|unalion jviiHcipaHiiu m 01 lesultnig fmm a Haiisaclioii ap|iioved 

bv 01 exemiHed bv the Boaul undei this subchapler m.iv carrv out the luiiisaction own and 

ojiei.ile inojieitv, and exeicise contmi 01 franchises acquired thrmigh the Iransaetion withoui 

ajijnov.il of .1 stitic .lullimitv I rail carrier, corporaiion or pe rson panic ipaliny 111 iliai 

approved HI exeripied liansiu In 1 is exeiiipl trom llie anliinisi law \ and tiom att <>itiei law. 

nu 'iutiir.1 Suile and iiiiiiiu ipat tiiw as necessar\ in tel iluii rait carrier, corporation, nr person 

iair \ nul llie luinsac linn. Imld. iiiainiaiii. ainl npei ale pmperiv. and e\ei\ ise c niilmt m 

traih tiises aciji i i icil ilirniiiili ttie Iransaclion (i injiluisis added) According lo the I S 

Sujiu-mc Cmiit the cxcmjilimi under ^ I i i 2 i ( . i ) i s cleu bio.ul .mil tiiiijualilied liv ilself 

the jihuisc .ill othei l.iw indicales no limil.ilion V j i b i l k .iiid Siuilhci 11 Rwy Co v Amcncui 

i unn Dispatchers Ass n 4' '" L S 117. l2S-2^> ( :'>''l ) I'l such ;i sceiuino there could be a 

I.icit undeist.nidmu between the Iwo lailmad tluit Norfolk Souihem will lie lhe HiinsiMiiei in one 

,iie.i wliile ( SX will be the H.uisjimtei 111 .inoliiei 

lioih i.nlm.iiis m.iv testitv d then most honoiablc inlciitioiis before thc S I B ilminu this 

dccision-m.ikmg jimcess However, it is essenti.il tli.il liie S l i i considei tli.il the unlro.ids' 
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piofessed mleiitions .ue but .1 siuijishot in time Once the S I l i makes its decision shi|i|ieis will 

h.ivc Intle lecmiise in lhe event th.it the i.iilm.ids m.ike decisions th.it li.ive deliimciil.il 

cmnjieliiive eltecls ih.ii conli.i.lict lhe leslimonv ih.it lhe unho.uis .ue m.ikmg dunnu tin-, 

decisimi-iii.ikiiiu jiioicss See Itl See also, id .it l l " ' ( Vciniei in .m .ijipiov ed coiisolukilion is 

exeniin funn llie anlilitisl l.iws (quoting 4 ' ' I S( I I 54 1(a). lhe loieruiinei Io l ' 5 2 l ( a ) o l 

the l( ( f A l l 

()ii the inlici h.uul the S i i i Hself 111 leiiilciiiiu .1 decision .iboul .1 meiuei 01 coiisoiuhiHon 

such .IS IIKII Whull IS jimjioscd IOI (dnuiil u. not exciiijii liom the .iniiinist ,mil oihei hiwsihe 

c m ICIS will be exciiijil tiom once the S | [i decisuni is m.ule See, e g . VIcLeaii I rucking, ( o v 

I lilted Stales 521 I S (i7 7S ( I'M | ) ( | j | i is .idinilicil liie Commission w ilii jnojnlelv .ii.iv 

.ijijimve .1 unl coiisohd.ilion otherwise jnoliibiled bv .inii-Husi law-, in nrdei In l^iiirj. ahmii 

iieeiled or dcsiiiihle tmpinveiiieni in ser\h es and cc nnniiiies in nperalinn ) (I IIIJIIKIMS added) 

I he mdejiendeiil legion.il ciililv will .illow fm iiideiieiulciil ownenliiii ol llic uul imcs m the 

hciv liv iialVu ked ( lev el.iiid aie.i vv nhoui mtei lei mg with the ovvnei ship ol tlu railm.ids 

Iimduclimi, coiiiiielilioii .md service to slii|i|iers 

I his |iioposal IS analogous to the deregulation of other utilities such as telephone 
SCIVICC In the fiast, the Bell Svstem conHdlled both loiig-ilist.incc lelephone service .md the 
tclciihoiie lines used for local and loiig-.listaiice calls I ndei deregulalimi, iiKleiiendciiI regulated 
entities lel.iiii 01 will leUiiii conlml os* r transmission .uul ilisinbuHon ol the seivices while 
deiegtilaled coiii|iaiiies coiujietc for pi'.iluction .iiid service conliacls I litis, in lhe case oflhe 
jihonc companies, loiig-dislaiice companies cdiiipcie I'm the product, or long distance service 
1 nder this projiosiil Norfolk Southern and CS.X will continue lo compeie for sbiiijimg contracls 
iLnvi-vci undei this jnojios.il theie will be little iisk ofcoiillicis between the cinicis ovei tiic use 
ol uui lines ,u.cessilile lo s|ii|i|ieis ihat could imiicdc cnii|ietilioii ;is would be llic c.ise iiiulei the 
Jiiojioscd meiuei condilions W nh dispaiching switchmu and signaling controlled bv the neutui! 
nulejiendeiit entitv contlicls ovci Hacking rights bv one c.miei over hues owned bv the olhci will 
be dmim,lied 

Vnoihci model fm this proposal is thiit used bv the airline indusirv Fdr airlines, there is a 
documenled set ol niles I'm jinonlv (ojicuiiimis) .nul cost .illoc.iHon. (.iccounlmg m the iailroad 
iiidiisHv ) I he fimclioii.ii equivalent 111 the unlm.ul indusiiv is .1 commoii set of dperating rules is 
e.illed lhe "< icnei .li < )jieuilmu ( ode of Rules" f he "(icncuii ()jiei.iHiig ( (uic" is ,1 set of iiilcs. 
which ilic U'cogni/cd .is .iboul the most generic ol st.nui.iul uilcs Ilieic ;iie deiiv.itives ofthose 
b.ise rules ih.n .ue unique Io .1 icguni and ojiei.iling ciuunist.inccs I hose dciiviiiive rules are 
slighllv modilied in iiic uiiim.uis miiilcmciiiing them 111 .1 iletiiied icgion wiiii .ill 
1.111 U'l s (1 .ulu Mils) .luu'cmu 1(1 siibsi llbe lo ih.it set of mlcs, w nhm th.ii 1 cgimi in ihe .111 line 
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Ill the (inn.Ill meiuei .ijijiliciiiion .is |iio|-.osed ihe sliipjiers in Clevehmd between 

Downtown .mil iieic.i cunentlv seived In ( oni.ul .mil ( SX will iikelv lie served bv ( SX milv 

Noifolk Soulheiii will .icijiiiic il Comail line Imm Downlown Io lieic.i lli.it mils wes! limn iieie.i 

lo V eiiiiiluni ji.ii.iiiel to .ind soulli ol the West Slune Imc thus otfering poienlial comjicHHon 

ihioiiuii ( Icvel.ind s south .mil west sides Howevei Norfolk Souiheiiis piojiosal to Iiijiic tlie 

lieiulil H.illic ,ilonu the West Slime line is .it the exjieiise of shijijieis access between (Ievei.md 

.md V ennilion ihiouuh Beie.i l he i.ilioii.ile Im Injiliiiu the li.ilVic I'lmiigh I .ikcwood Rockv 

Rivei ii.iv V lil.iue .mil i m.un is ih.il ( SX will contmi the iiinclion .11 Bcicii Bec.iuse t SX .nul 

Noilolk Smilhein .ne liislmic iiv.ils Noifolk Soutliei 11 natui.illv does not w.ini its e.u s ihie.iteiied 

In Its cmiijieiilm s cmiliol lliunigli Ihe Beie.i jimclimi V el iheie is a w.iv io stop the Hijilmu of 

lieiulil liiilVic ihiouuh ihc west side while ,il lhe s.une lime addiessing Nmfolk Southem s 

coneci Its 

1 he solulion to Norfolk Souihern s pmblem ihmugh Bcie.i is fm all the canicis ihiouuh 

the ( icvd.nul .nea to divest ihen mleicsts 111 the unl hues as descnbed below m fiivoi of ii netiHai 

mdepeiulenl leguniiil camei I he neutuil entitv wouid conlml al' dispauhinu switclunu and 

siunalmu fmm a Downtown ( Ievei.md location o|ieninu compelilive access toi all c imcis io 

shiji|icis m the (level.ind ill e.i 

I he ti.ims themselves, along vvith all shipping conttacts will be ur.der the sole purview of 

the uiilm.ids .is selected bv the sltiii|ici s Nm folk Soutiiem ( X. and othei caineis will iie ;ibic 

to ojicuitc iheu Hams almiu .mv ti.ick cimentlv owned In N.nfolk Soiiihem ( S.X Cmiiiul. 01 

othci uiilm.id III the ( levchnul iiic.i subject io .iv.iil.ibiliiv .md neccssiiv .is ilctciniincii bv the 

mdeiieiuient eniiiv i he leuion.ii entitv will exist iinde: iUticlcs ol"mcm jiouiiion .nut inl.ivvs ili.it 

inccltide ns acliiig with picjiidicc lm 01 .igaiiisl any uuiioad using its laii lines I heielore. 

industrv. the lemunal o|ieraliiig enterprise mav control one ot mote of sev eral functions 
de|iending tijion the jihvsical conditions. lhe mtiiiici|iiii airport niaiiagenient .md tniiei 
ciicimislaiices uate access and linimg. iiun|i conlidl. jclw.ivs, baggage handling sv stems .uul 
mllmu stoek evci teimm.ii m.unlen.iiice .md concessions Mosi .IIIIIIKS keeji close conliol ovei 
miei line b.igg.igc since it is missimi-cnticiii Vii lme scheduling is highlv foimali/ed, so the daiiv 
muline is quite sHucliiieil l he fLiuillcls .nc obvious exceiH thiit uul scheiluliiig is .i lol looser 
boili 111 concciii .md in jiuiciicc I he nun • foiniali/ed the schedule the cisiei il is io delegale 
ojici.itioiis conlml .mil disii.iidimg 10 .1 tliiul ji.iilv iiiuIci .1 sci of rules fm jniorilv 
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compelilion for Ihe lailroads" "prdduct. " will be lelaiiied foi shippeis in the Cleveland iire;i 

I heie will be no risk of i.iilroiids ;iiiH-coinpetitive abuse iii the Clevehmd area as iheie vvould be 

wilhoul IIUIICMI lecHiise imdei lhe SAV jiuijios.ils fm North lei sev South lersev .md Delrmt 

St^' 5B R.ulm.id ( oiiliol Vii|iiic.ili(ni 211-24 i luis the .inli-cmniieliHv c ellecl of Nm lolk 

Soutliei n div Cl tmu its lieight H alVic fiom the iiuliisH lal aieas of ( lev eland to the i esident i.il iiiciis 

ol i .ikcwood .111(1 the olliei western suburbs would be elimiiKiled bv ii neutuil entilv th.it would 

dis|ialcli swilcli. .Uld signal wilh fairness ;is ni;iiuhiled In ils iiilicles of iiicoi|ioi;ilioii .mil Inlaws 

Cl Independent Regional Lntity Bnundaries and Description 

A longstanding jiolicv of I S i.iiluKuis .mil the i cdcuil Railro.id Vd'iiiiiisii.iiion is to 

seiiin ilc cmiiinulei li.ilVu limn fieight tralVic ;is much iis jiossible I he ( leveknu' .ne;i h.is long 

been iiiuleiseived with lesjiect lo (dinmutei uul Regioii.il .igencies such ;is the Noitlie;isi Ohio 

Aie.iwide ( oouliniiliiig Agencv ;iiid the (nciier Clevehmd Reuioiiiil i uiiisii Vuiiunilv <is well as 

loc.il communilies and residenis, have called toi more commulci service along the region s 

exislmg uul lines 

I he following bounihmes .mil description ol'ihe mdejiendeiil leuimiiil ' i i i i eiilitv is one lli.il 

will set the sUige fm uib.iii ;iiul subinb.m railmad SCIVICC Im the 21st ( "iiunv I lus ilesciiiilioii 

.Illow s fm .III eiiiuhiHmi of iiiiliiic ojici iitioiis ;ind conlml .is discussed .ibov c li .illmv s for 

sejiiiuilion of commiitei iind lieight lines wheievei jiossible 

( OIIUI ess has giv en the S I B lliroiigli lhe i( (' i A lhe .lullun ilv o helji build the railm.id 

iieiwmk oflhe 21st ( eiiUiiv In eiiuilalmg thc best aspects ol the an Imc mduslrv s an ' atVic 

conlml svstem I he kev lo the .iiiiiiu' mduslrv s success is dis|iassi('iiate .mil elVeclive control th.n 

is f.iii .mil cnisisii-m m de.iliiiu with .ill cirneis whethei sciviiig shijijieis ot jLisseiiueis I he 

animc modd can be c.isilv luiiisposed I'm tlu. lailmad iiuliisHv wheie thcie .nc manv natural 

conllu'ts due to line sli.u mg i hese connicls ciin onlv be lesolv ed thiduuh .i disp.ission.ilc s\stem 

such ils the one outlined in this Iilmg .uul descnbed beiow ll .iii|ileiiienled in the ('Ievei.md .ire.i. 

this svstem will be .i model fm othci cities .md leuunis tliuniulioui the counliv 
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1. Selected rail lines wilh heavy freijihl l ial ln. ample jirade separations, 
and lillle commuier rail potenlial. should he joinily owned and accessed hy 
Norfolk SoHlheru and ( S X for hiuh-voUime freiuhl sei-\ice ifthe merjier is 
approved 

( ertam Imes wnh heavv tieighl tratVic. ample guide separations, and lillle iioleiili.il fm 

leuimial cmiiiiiulci tail use should be loinllv owned and iiccessed bv Norlolk Souihern iiiid ( SX 

tl llic S I B .ijunoves the ( onuiil meigei I hese lines are double- oi liiple-Iuicked and in ceiHiin 

scuiiiciils qii.iil.uiilc-luicked l hev .iichc.ivilv used lieiulil lines lli.n .nc gi.ide-se|i;iuiled Imm 

most llighw.iv .111(1 m.id ciossmgs .mil jiiiss In most of the (innciji.il lieight cusiomeis m 

NoiihciisI Ohio I he cusiomeis along ihese lines deserve access to both uiilio.ids for coni|ieHHoii 

IlllIJlOSCS 

Lxcepi for the Hack that runs frtnn I nion Avenue in Cleveland to Hi'.lsoii Ohio these 

Hiicks ilie of IIHIC leuional inleiesi oihei than cusiomei service and competition I hc Hack 

between I mon Avenue .md Hudson howevei is the bcsl mute for cmnniiilci rail between 

( lev cl.md and Vkmii 

I he following Coniail lmes should be jointly owned and accessed In Noitolk Soulheiii 

and CS.X ifthe S IB apjiioves the meigei 

a file entile mainline from Berea. Ohio to the I.akelrmii in downlown 
( leveland. and Noitlie;ist to Vladison Periv in I ,ike Cctintv where theic exisis .1 
ctniiiectioii between llie( oiiiiiil Ime iind the existing Norfolk Souihem line lo 
BulValo 

b file m.uiiliiie from llie 1 .ikcfmni soulhe.isl lo R.iveiiii.i lo ihc jimnt wheie 
il intersects the CSX iii.iinlinc As noled .ibo.e lhere is a icgional inlerest 111 usim 
|iiul ol'lhis line for commiitei unl between Clevehmd .uul Hudson 

c I be Ciev chnul shorlline limn ( olliiiwoiui V .ml Io Rockport Vard in 
Bi i i ( i \ | i . rk ne.ir the ( levehmd Hopkins Anport 

d i hc ( hnk bumch (I'oimci ( levehind I nuni l eimui.il) limn Beic.i lo Wesi 
2^lli .md the I I.lls 111 Cleveland to lhe poml of mtei seclion with the exislmg 
Norfolk Southern line 
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2. Selecled rail hues with less direcl access to shippers, anipi • urade 
crossinns, and a promising; poienlial f«n- regional comninler tranie. should he 
divested hy Iheir currenl owners a; lerm oflhe mert'er and lurned over lo an 
independem operalinu enlily 

I heie is sHoiiu inteiest in Northeast Ohio to begin using commuiei uul lietween viiiiotis 

licivilv iiojiuhitcd subuibs .mil downlown ( level.md s lowei ( ilv ( levehind s subiiibs h.ive 

ollices .nul mdustiial |i.iiks ih.it ein|il(n m.mv of N'oillie.isi Ohio s lesidents Westlake Solon, 

.mil Vleiilo; !oi exiim|ile iiie uunving m the number of lesidenlial commeicial. and iiidtislii.il 

ceiitcis III .ill llnee diieclioiis lailuiting liom downlown ( leveiaiul 

All llnee of ihese suburbs and niiiiiv olhcis ;iie crossed In liiii lines in exislciice lodav 

I hese iiic single luickeil iiiiil run tlimiigh iiie ceiileis of ihesc .uul othei hc.iv iiv jiojiuiiileil .iiviis 

V crv lew lieiulil cusiomeis .ue seived .ilonu these lines 

I xistuiu cusiomeis deserve coinjielilive .iccess belween Norfolk Southern ;ind CSX Such 

iiccess would not be jiossible undei the eunent jimjios.il I he ('levelaiid-l ouiin-V einiiluni lines 

cm .uul should Imm the cme of iiii iiii|ionanl and necessarv cmnmtitei uul svsieiii loi Noitlie.isi 

Ohio I hcsc lines musi be jiliiced m an independem dispassion.itc entilv because Nm loik Southem 

aiul ( S.X II.IVC shown littli il'aiiv concem loi the lociii .mil icgional commulci Ir.nn mleiesis 

i III s.imc n'gion.ii i.iilio.ul tli.ii would ojicuilc lhe lieight seivices mi the new mile|ienileiil 

uul entitv could .ilso ojieiiite the commulci tunns or cmiliiicl with ii seji.iuile eommulei luiin 

ojicuilm fills icuioiiiil I.iilm.ul .is clioseii In the S i i i .nul the I edei.il R.iiim.ul ViliiiiiiisH.iHon. 

could .liso be llie iiulejieiuienl disiiiiidimu eiilitv I'm the joiiiliv owned .nul .iccessed H.icks hsicil in 

sectuni 1 .ilune 

fhefmmci ( lev cl.md Lnion i eimm.il iiulil-of-wav cunenliv owned In lhe die.iler 

(levei.mil Rcuion.ii I uiiisii Vulhonlv (d( K l V) should be m.ide jiarl ol lhis legimi.ii eniiiv in 

mdei io jH-miil inlei-ciiv ji.isseiigei ii.iiiis .uui ieuion.il i.innmiitei H.mis .iccess lo lowei ( ilv 

I unn the v .11 ious 111,1111 lines i'he mv nei shiji ol the ( lev ckind 1 num I ei miii.il 1 ight-of-w.iv bv the 

icuion.ii eiilitv would .ilso jieimil .111 imji il.inl .uul .lileiii.iHve liciglil ciossing oft i ie ( iiv.iliog.i 

RIVCI i his cmssing cunentlv used onlv In the W nulemieie-Viijioit R.ijnd l uuisii line is on ,1 

lixed liiuii-ievei Iniduc .uul h.is ii qiKidiujile uul nulil-of-w.iv lli.ii is not .ilVecIed In sliiji ii.ilVic 

.limiu ihc IIVCl I hcinhci lieiulil cmssings use lilt linducsovci iheCuv.ilioua Rivei 
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( oni|icliIive iiccess could be deterred bv liciivv ship tialVu on the nvei Owneishiji ol the 

qii.iilnijilc Iiiick Iiglil-of-w;iv will serve the iiublic inteiest bv .illowmg both treight iind coiiiinulei 

H.illic fmm .ill liiilioads ciisi-wesl access when the lift budges aie blocked in nvct luitVu. 

I he following liiilmiid lines ;md iii(i|ieitv sh.ill be pkiced inlo ii sepiiiate uiilmiiil o|ieiiitiiig 

comiLinv .i|i.m fiom Nmloik Soullicin .nut CSX 

;i I'he existing Norfolk Sotithern Mainline from Bellevue. thidugli Lorain 
i iikcwood ( leveland Liiciid iind i'iimesville to a jioiiil near Madison Perrv in 
Lake ( otllity. wheie there is a coiuiection to the parallel Cdiiiail line Id BulValo 

b Lhe existing and enlire Cdnr;iii Randall Secondarv Line from F'ast 40tli 
(Ileal Inlerstate 4''!l) Southeast jiast I mon Avenue. Solon Cieauga Fake iind Scii 
World, to ils eiidpoiiil in I'm lage C ounly. just beyond the cily of Viimi a 

c I'he tormer Clevehmd I iiidii lerminai pmperlv (niiw dwned bv CiCR I V 
which has its lines nmning jiarallei to lliis [iropeilv) from West 2'^tli lo the 
Ctivaiuiga River Viiidtict iind from i ower Citv lo Last 40th near the CiCR I A vaiils 
.uul Inlei stale 4''n located wilhm the Cilv ol ( levehind 

d file formei ( levehind Lnion i erminal pio|ieiIv running jiiu.iiici witli the 
Norfolk Southem dCR I A and (dnrail shortlme railroad pioperties funn Last 4()th 
lo Supeiioi Avenue in ( leveland 

e i he ill! I Ights m Cl ( .uuii Ro.ul just south of l owei ( itv between the 
viiiducl .md formei Clevehmd Lnion lemiinal inopertv 

f 1 he ( SX line liom I oniin South lo I Ivrni to the Nmloik Souihern Miuiiiiiie 
(e\-C oiiiail) 

g File existing CSX line in Summit and Stark Counties, running sdiith from 
Vkioii to ("iiiiloii mdiiding iiccess to die ('iinlon sUitimi on the cx-( 'miiiiii 

(Pennsvivania) l iisl-Wesl mamline 

h File entile rail line owned bv the Summit Cduiilv Pdrt Authoritv (ex-l nci 
fmm Pmliiue (duniv west to Akmn vi.i Riiveniiii .uul Kent 

I . file ex-( 'oni.nl line limn Hudson io downlown Vkioii vut ( uvalioga I alls 

j Vil cxislinu .md lutuie nghis to lieighi coiiliacis with sliijijicis and 
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businesses lociitcil on in nciii these unl lines 

k Nmfolk Soulheiii and CS.X should be directed bv the S'FB to fullv 

coofK'uile 111 the .iddilion o f new conneclions from this nevv regional opeialing 

eniiiv to ihen mamliiies. and shall jomllv niiimtaiii all existing rail cdiineetidiis in 

oidei lo lacilil.ile the luuislei o f l ieighi cais 

V HJ L'oiU"lli>i(i!! jMid Recommendations 

f l ic Suiiace i uinsiimtaluni Bo.ml ( S I B ) is required bv sialule to considei seveial 

l.iclors befoie . i t i t l ioi i / i i iu the meiger |iioposed in the ( onrail application undei Dockel No 

i 5 5SS ihese factors incliiilc tlic clVect o f t he meigei on the adequacv o f Haiisj imti i l ion lo the 

public, wliell iei the |iio(iosed meigei would luivc iiii adveise ellecl on cmii(ieHHon m the .illecled 

leuion Ol ihc n.iHoiial rail svsicm lhe mlciesl o f tail carrier emplovees .illecled bv ihe jimposed 

meigei. iind the ellecl on the jiiiblic interest o f failing to include other rail carrieis in lhe are.i in 

the Jiiojioscd merger See 4'» L S C ij 1 I >24(li) Section I 1524' d f the l( ( I Vmiind.i lesih. i l 

the S l i i ajijiiv .i jiublie mieresi st.iiidaiil. See I niled Stales v l owden . iHS I S 22> 2M) 

( I'M'M. Norlt i lk A: VV R i o s DeUdil . I «X: I R C o 5on I ( ( ' 4''S sns ( |<I7')) and 

ii i i l l ioi i/cs the S I B to iiii|iose coiulil ioiis on the luiiis.icHoii lo .illev uile .inv .niIi-coiniietitiv c 

d lec ls See 4 ' ' I S ( v; I 1524(0 I he S I B must consider Ihese issues now and resoKe 

(hem. I f no l . (he rai lroads w i l l he immune f rom j ud i c i a l rev iew of ihe anl i -coinp<' l i ( i \e 

elfecis o f l h e meri;er and other federal, stale, or local laws lha l m inh l o iherwise govern Ihe 

ra i l roads ' operat ions See 4') L S ( I I 52 1(a). .NmliiJkjXAVesiern Railway ( o v Aineriean 

J unn Dispatcheis Ass ii. 4')'> L S 1 I 7. I I '> ( I' ' ' 'I ) 

111 ordei to compiv with its Congiessionai mandate and to protecl the public inletest t iom 

the .inti-conijieli l ivc ctVec! - o f the mcigei llie S I i i should coiisidei ihc i'ollowmu 

lecommeiiikiHons 

1. I he S I B should rejecl Ihe ineruer hecause i l is an i i -compel i l l ve ( uiieii i lv shqipeis 

along lhe ( levd.md-Bciea axis aie seived In two railroads, ( oniail and CS.X I f Norfolk 
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Smilhem .mil ( SX |iiocecd .is jimiioscd in the meigei .ijijilicalimi shipjicis .ilonu ih.iI iixis will no 

longei h.ive dunce .imonu uni ciirncis liecatise Nml'oik Souihem will diveil lhe service il is 

.icquii mu fmm ( onniil in l.iv oi oflhe Iracks il aheadv ow iis .ilmiu the ( lev eland-i nuiin-

V emnlion mule l he S I l i should icjccl the mcruci jimpos.il beciiuse it iimils shijijiers dunce ol 

l.lll I'.iiiieis and is iheieloie .mli-cmnjicHHve 

2. l he S I B should rejecl the meruer hecause il is delrimenlal lo Ihe railroad industry 

II slii|i|ieis 111 the ( Icvekind .ucii aie limilcd lo onlv one uul ciiiiiei ihen lhe nilv .illeni.ilive lhev 

will liiive IS Io hire fieighl truck ciimeis il siiijijiers hire Irucks whcie H.iiiis would h.ive been 

otheiwise nunc .i|i|iio|iniitc lhe railroad mduslrv will be litiil \ loie(nei iiii (|u.ililv will sutler 

Willi lhe .idililioiiiil use ol Irucks wheie luiiiis would h.ive lieen otheiwise nunc .ijijiiojiii.ile 

i llllllc: mme the qiiiiiilv of life .imonu iesidents who hve on oi iiciii thc io.iilslli.il the Irucks iiuisl 

use to ic.ich the sliijijicis will bc iiurt i heicfme the S i i i should rejecl lhe mciuei jimjiosiii 

beciuse il will inu I tile uniu nid indusiiv vv hen shippers ojil lm Imck sci v ice w liei e uul serv ice 

would h.ive been inlicrwise nunc iijijiroiinalc 

3. I he S I B should rejecl Ihe meiiier hecause i l is inconsistent wi lh needs of shippers in 

Ihe ( leveland area Ni i lolk Soutliei l i s jikiii to H ijiic the li.iin irallic aiong tiie ( lev elaiul-

i m.im V ennilion ime is inconsislenl with shijipers' needs in Noilhciisi Ohio lieciuisc it divcils 

lieiulil Ii.im H.illic funn shijijieis .ilmiu the higiilv cominei cuil .uul iiiiiusiii.il ( lev ckmd-licic.i .!xis 

in liivoi of lhc ileiiseiv lesulcnliiii suburbs ;iloiig (lev ehmd s wcsl shore in cmisideimg the needs 

of shijijiei s in the ( lev ehmd iiic.i the S I B should i cjccI lhe merger bec.iuse it is inconsislenl w ilh 

shijiju-is iii-ed I'm nui service 

4. l he S I B should rejecl Ihe mer}>er hecause il fails lo include other area rail carriers 

in Noilolk Souihem s jnojios.ii to tiijilc lieighi li.iiii H.illic .ilong lhe ( level.iiid-l m.im-V enniiion 

Ime U l.iils lo considei lii.ii mucli oflhe ihiough lieiulil ti.ilVic cm be divcilcd .ilonu W I I s 

lidlcv ue-( .iiilmi unite Wl I cm jiun ule luick.ige nghis lo Noitolk Southem foi fieighl lli.il 
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on does not need to luiv e! .lioiig the ( lev ekuid-i ,ii.iiii-V ei milion oi the ( lev eland-Beiea-V ei null 

mules Diveisimi ol l ieiuhl t i . i l l ic .iloiiu the Bclicv ue-C.mton mule will enliaiice the s.ilclv o f 

.illecled i i i c is lice i i j i Ii.ick.ige lm slujiiieis along the ( ievei.md-V cnii i i ioii .ixcs and lice uji 

tuuki iuc lm cmnnuitei uui i he S i i i should n-;ect the .i j i j i l iciHon .is ji iojiosed because it faiK 

io considei olhei .uc i i.iilio.iils iilnhiv to seive the .iic.i m .1 vv.iv tliiil is lomj ie l i l ive .n I m lhe 

juiblu mieiesi 

5. l he S I B should rejecl Ihe merger hecause i l w i l l rcsul l in losi jobs Vs ,1 1 esult ol the 

meiuei lhe .ilVecIed i.iilm.ids will sulVei ii nel lo^s of 2 U'='4 jobs Main of ihese jobs ate diiccllv 

lel.iled to 111.nnleii.nice ol die i i . i im H.icks s.ifelv l his job loss will bc ilcH imeiil.il io the 

ecmiomv .uul wil l .ilVcc; ilic s.ife .md ellicieiit oj icui l imi o f the atVecIed iiulio.ii ls Bec.uise ol ihe 

hc.ivv job loss .uul jioteiiH.ii siifelv jnobleiiis iissocuiled wi lh the mci ' ic i . the S i B should icjcct the 

meiuei i i i i j i lu i i l ion 

(1. I he S I B should rejecl the meri»er because i l f rustrates Cleveland rej i ional efl'orls to 

ins l i lu le area-wide commuie r ra i l Pkinneis communities residents and othei inlciesied 

Jl.lilies luive long jil.inni'd lm ,m .iie.i-vvide jiassengei .md con, •iiitci l i i i l svsiem lo seive 

Noithe.ist ()hio I hese jil.ins h.ive been consisleni with Nmfolk Soulhenis plan lo .ibiindmi 01 

limit lieiulit sei VICC .liong Us Clevel.md-i 01.1111-V cnnilion unl line i he Clevehmii-I ouim-

V enniluni line is siiu.ited in the dcnselv poinikited westem subuibs o f Clevehmd .mil m othei .ueas 

VMth ii i i ie need I'm li eight rail set v ice i leiulit serv ice I K I w eee ( I .-v eland and V ei milion can 

I H I U ' I be sei V ed on the ( d m illi lme lli.il Norfolk Southeni jnoiioscs Io .icquiie f he ( lev cland-

lieie.i-V ci i i i i l ion line is heltei equi|ijieil Io ii.indie he.ivv l icigl i l bec.uise of its muil i i i ic I i. ickii ig 

I 01 till OUU h ll eiuht iii.it need not be c m ied t i i iouuh ( lev ehmd Norfolk Soul hei n c m use Ihe 

W I I line to i ici leviie vvhich connecis to Nmlo ik Soutiiem H.icks lo jioiiils west I leiuhl f . i l l i c 

.ilonu itiv- Cievehmd-I m.1111-V cnnil ion line sliould be liiiiiied io l ieighi needed In slii|i|iers .ilmig 

ill,It imc l ieei i ig l l i . i l line loi comnnitei uui to sei v e the tuii isj imt.it ion needs of Nmllic.isl Ohio 

Iiuis. tile SI i i should find ili.ii the mcigc i , .is |no|iosed is iiicoiisisteiit with the ti. i i is| ion.i l ion 
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needs oflhe Northeast Ohio region I he S i B should lejecl the proposal 

7. I he S I B should rejecl Ihe mei jier hecause i l is harmful lo the environmeni in 

(ireater ( leveland. 1 he merger its piojiosed would luive detiinieiitiil ''Ifccts to the coiiiiiuiiiilies 

Ol iiav Village Beie.i Bmoklvn Cleveland, ('uvalioga Heights. l akewood. Olnisled I .ills. 

Olmsted l ovvnshijv Rockv Rivei. and VV esthike m ( uvaluiga C ountv I nless the S I B sets 

eondiHons (Ui lhe mciuei lo mitigiile lhe enviioiimeiil.il eilects to these cmnmumlies the 

jnojiosed Ii.uisaciioii should bc denied 

X. As an ailernalive lo rejeclinj; Ihe inerger allouelher. Ihe S I B should consider 

re(|uiring. as a lerm o f lhe merger. Ihe eslahlishmonl o fa neulral. independent, railroad 

opc'-atiuK enlily lhal wtiuld serv e Ihe Northeast Ohio area fairly and impartially i he S I B 

IS .lullioii/eil to set liiiiiiatioiis ujion the meiger in ordei lo serve the public mieresi As a term of 

lhe mergei the S I i i slunild set tiji .1 thiid-jiintv rail ojieuilng entitv thiit would serve the 

Nmlhe.isl Ohio .iicii in .: 'an and ini|iarlial m.iniiei 1 he iiidepeiidctil enlilv would use exisHiig tiiil 

lines and t ontrol the dispatching, switching, and signaling along all Northeast Ohio unl Imes m a 

W.IV that IS liiu (o illl carriers, jiromotes comjietition for shipping, and inc(njioiates the 

tianspoiialion needs oflhe residents of Northeast Ohio Operating in .1 mannei thiil emuiaies the 

best qualities of public ulilitv ileiegulalion and the airline indiistrv's air Iratlic control svstems. the 

new leuional ciiliiv would be a model loi iiitra-cilv lail service foi the 21st Centurv 
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VERIFICATION 

Martin D Cielfand, makes oath and says that he is Staff Counsel for Congressman Dennis 

J Kucinich, that he is authorized to file and verify the foregoing brief in oppo.sition to, and in 

support of conditions to, the Railroad Control Application for the acquisition of Conrail on behalf 
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