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Sl PPLEMENTAL BRIEF OF INDIANAPOLIS POWER & LIGHT COMPANY 
IN SLPPORT OI- REQI EST FOR CONDITIONS IN IP&L-3 

AND IN SLPPORT OF THE RESPONSIVt APPLICATIf)N OF 
INDIANA SOLTHERN RAILROAD. INC. (ISRR-4) 

liitroduciion and Summary 

Thc proposed transaction would senously harm existing rail transportation competition 

in Indianapolis. I'he impact on Indianapolis Power & Light Company C'lPcfe' " or TPL ' l 

would he severe because it will eliminate a major provider of rail transponation in 

Indianapohs, Conrail, and not adequately replace it w ith Nortolk Souihern or another 

substantial competitor to CSX (which also now serves Ind.anapolis), In tact, CS.X and NS 

have ajicnowledged that Indianapohs is the largest "2 to ' " metropolitan area affected by the 

pr(ipo.sed transaction, see generally Application, Vol. 2A at 147-49 (Hart V S.), yet they have 

not proposed that NS have an ownership interest in Indianapohs or direct access to local 

shippers (with one exception, a General Motors Plant,, If NS can have access to that GM 

Pla.n, why can't NS or Indiana Southern have access to IPL's tw j Indianapolis Powerplants, 

Stout, and Perry K ' Obviously. CSX and NS do not have a good answer to that question. 

Instead, CSX and NS have proposed an inefficient. nd costly combmation ot operating 

conditions, trackav- rights fees, and a switching charge applicable to NS".; operations in 

Indianapolis. NS in tum, will have ro pass through the costs associated with its operations to 

shippers, thus greatly inhibiting its ability to compete with CSX in Indianapolis, Even NS's 

own Witness, Michael Mohan, acknowledged ihat "Indianapolis will be primarily served by 

CSX " CSX/NS-20, Application, Vol, 3B at 28. Given the terms of the proposed transaction, 

tins IS no wonder. 



Instead of allowing NS to compete on equal footing with CSX. .Applicants have 

proposed lasiead lhat NS will have "overhead" irackage rights with direct access tn only one 

facility, a GM Plant NS would lie barred from serving shippers directly ihrough local 

trackage rights (exeept for thc one CM Plant), it wnuld be barred from serving shippers via 

existing buiId-oui or build-in opiions, or from serving new facilities, and it would n>it be able 

to interchange with any shortline other than CSX's subsidiary The Indiana Rail Road 

(• INRD") Furthermore, all NS traffic will have be routed thrtiugh the Hawthorne Yard 

where NS will have to depend on CSX for dispaiching. Notably, the terms under which NS 

may use the Hawthorne Yard have not been specified by CSX or NS. 

In addition. Applicants' proposal (which apparently was al CSX's insistence) would 

impose on NS a trackage righis fee ansJ a switching charge, rather than one or the otiier. 

Moreover, the proposed trackage rignts fee is too higb and the switching charge, while 

allegedly "cost-based," could nol be audited by shippers or even the Board unless the Board 

requires il, thus allowing the possibility of unreasonable or inaccurate costs being passed 

Ihrough to shippers. Taken together, these aspects of the proposed transaction effectively 

ensure that NS will be unable to compete on equal footing with CSX in Indianapolis, just as 

Witness Mohan admitted. When NS Chairman Goode was asked how IPL could be conlideni 

that NS would compete in Indianapolis, he pointed to NS's investment in the overall 

iransaclion. But when asked what invesO" -.1 NS would have in Indianapolis, he responded " I 

guess I'm not aware of any that's plannea i the transaction thus far." IP&L-3, Ex No 5 

(Goode Dep'n Tr. 45). 



The CSX/NS proposal for Indianapolis directly conllicts with NS's "Principles of 

Balanced Rail Competitir̂ n " IP&L-3, Ex, No 5 (McClellan Dep'n Ex No 1), If those 

Principles had controlled the outcome, the proposal would have pr(<> ided foi an ownership 

interesi in rail as.sels for NS in Indianapolis or irackage rights with direct access to local 

shippers, as NS clearly prefers, ike IP&L-3. Ex. No 5 (McClellan Dep'n Tr. 79) ("we had 

made a major effort wilh our principles of balanced [rail] compeiition to state that the vision of 

the Northeastern solulion should look something like what we have in the Southeast"'). 

Instead, as NS Witness McClellan admiited: "We n goliaied something differeni " U . 

(McClellan Dep'n Tr. 86). 

CSX Witness Hart's lestimony invited shippers to seek redress from CSX ifthe 

proposed arrangements are not sufficient to preserve existing compelilion (CSX/NS-19. 

Application, Vol. 2A at 149). However, at least in Indianapolis. Applicants - especially CSX 

- have been unwilling to carry through on their commitments by addressing the obvious 

problems with their Indianapolis proposal, and admil thai they are reluctant to make my 

changes in the proposed transaction. 

Since CSX would acquire Conrail's lines in Indianapolis, and would perform 

"pickup/delivery" services for NS and oiher camers, CSX is the primary obstacle lo resolving 

I* e problems in Iixlianapolis. Among the problems are that CSX portrays INRD. its 

subsidiary,' as "independent" and a competitor of CSX. That fiction has led CSX to suggest in 

' CSX Transportation. Inc. owns 8" percent of Midland United Corporation, whieh owns 
100 percent of The Indiana Rail Road Company ("INRD") iiSSCSKNS-17, .Application Vol. 1 
at 271. INRD President Hoback owns the olher 11 percent of Midland United, but he admits 

( cont mued . . . ) 



discoveiy le-̂ ponses IPL will receive adequate compelilion at its Stout Plant trom CSX and 

INRD, ami that the Stout Plant, therefore, is nol a "2 to 1" destination. As discussed in IPL's 

Octotier 21 Supplemental Comments, thc Board's regulations, a decision in this proceeding 

(the discovery ruling nf Judge Leventhal), Supreme Court precedeni, and .Applicants' own 

documenls a.nd witnesses' sutements demonstrate thai CSX controls INRD. CSX and NS 

apparently have abandoned the pretext ihat CSX will compete with ils subsidiary al the Stout 

Plant, but refuse to admit the result of abandomng that pretext -- lhal Slout is a "2 to 1 " 

destination. 

Once It IS understood lhat CSX controls INRD, il is obvjous that the Stout Plant is a "2 

to 1" facility, as CSX and NS apparently ar,: treating IPL's Perry K Plant, and that IPL needs 

direcl access to both the Stout and Perry K Planis from a carrier oiher than CSX/INRD to 

maintain ils existing compeiition. IPL can also build oul lo Conrail from the Slout Plant, or be 

served by a truck transloading facility built along the Conrail line, but under the proposed 

transaclion could not build out to the Conrail line for service from a competitor to CSX -

realistically, either Indiaî a Souihem Railroad ("Indiana Southem" or "ISRR") or NS. 

Make no mistake, the proposed transaction wil aot improve or even preserve the 

competitive environment for railroad service to IPL m Indiaiwpolis. On the contrary, ii will 

diminish IPL's competitive opiions, and those of other Indianapolis shippers, NS wiil ."ither 

enler the Indianapolis market at a significant disadvantage, or not be there at all, and the 

' I . . . cont mued) 
INRD is subject lo the financial control of CSX (Hoback Dep'n Tr. 11, 15). and, a.s Judge 
Leventhal found, there is no better form of control. 



iransaction will destroy Indiana Southern's ability to compete in Indianapolis. NS cannoi 

realistically expeci lo conipete with CSX on equal terms, and CSXTNRD will have the power 

through raiemaking action to eliminate Indiana Souihern from Indianapolis in its capacity as 

destination carrier at both IPL Plants there .At his deposition. CSX ' fness Thomas Hoback, 

Chairman, Presidenl and CEO of Indiana Rail Road, tinally conceded that CSX would have the 

power and oppommity to raise IPL's rates. Hoback Dep'n Tr 208 (Attachment 1 hereio). 

With only overhead trackage rights, NS will not be able to otter IPL service comparable v> that 

available Kxlay from Conrail 

Even worse, NS has nol even considered whai service u will be able to ofter IPL in 

Indianapolis after the proposed tra'̂ saction becomes effective. This was bome out by the 

deposition testimony of NS's Executive V,ce .»*resident for Operations, Mr. Stephen C. Tobias. 

Mr, Tobias is the senior official at NS with responsibility for operaiions. He candidly 

admitted that he did not know how NS could provide service lo either IPL's Stoui Plant or the 

Perry K Plant in Indianapolis. He also confirmed that the limiled irackage rights: that NS will 

have in Indianapolis wiil not permit NS to provide local service to IPL. IP&L-3. Ex. No. 5 

( fobias Dep'n Tr. 154-56). 

Since filing its Supplemental Comments on October 21, 1997 (IP&L 3) in which IPL 

asked the Board to protect IPL's current competilion opiions by granting local irackage righis 

to NS, IPL learned of and suppons the trackage righis requested by Indiana SouL'iern Railroad, 

Inc. ("ISRR") in i f Responsive Application (ISRR-4) ISRR requested trackage rights to serve 

IPL's Siout and Perry K Plants. Such rights wnuld preserve IPL's currenl rail-to-rail 

competition beiween ISRR and CSX's subsidiary INRD, and would be efficieni. Tixlay, 
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ISRR, in interchange with Conrail. can serve Stout via swiich (using INRD) INRD serves 

Stoui directly, and can serve Perry K via swiich over Conrail ISRR also uses Conrail as a 

destination carrier at the Perrv K Plant Conrail is not affiliated wiih eilher ISRR or INRD and 

thus is a neutral destination carrier, whereas CSX clearly would not be neutral, b'.t would 

certainlv favor us subsidiary LNRD in seiting rates or in delivering coal. 

Accordingly, IPL strongly opposes the proposed transaction unless the Board revises 

the proposed arrangement to make ISRR and NS equal competitors with CSX Indiana Rail 

Road in Indianapolis, as Conrail is today. In so requesting, IPL is not seeking any advantage 

ove.- today 's circumstances, because Indianapolis today has balanced competition between 

Conrail and CSX/INRD, and IPL seeks only lo preserve that balanced compelilion, Indiana 

.Southern serves IPL now, and NS could in the future, for different sources ofcoal, both of 

which Conrail could handle. Each may be needed by IPL. Indiana Southern to move Indiana 

coal, and NS to move low-sulfur eastem or westem coal if IPL should use that. Unlike 

Conrail, which now can compete on both sets of movemenls, neither ISRR or NS alone can 

competitively serve both needs. 

The simple and effective way to preserve balanced competition is by designating 

! tdianapolis a shared assets area and by granting Indiana Southem's requested trackage rights 

to servs IPL's Slout and Perry K Plants. If NS is an equal owner of Conrail's tracks in and 

around Indianapolis with CSX. NS and CSX/INRD will be able lo compeie on equal fooling. 

Applicants have endorsed this approach for New Jersey, Deiroit, and Philadelphia, as a means 

o! ensuring more effective competition. NS should also be required to acquire ownership 

interests in the Avon and Hawthorne Yards, so thai both companies have ownership interests in 

6 



yards in Indianapolis, thereby allowing NS to compete effectively with CSX. .Moreover. .\S 

Wdutd lie entitled under those circumstances to equal access to short lines in and anuind 

Indianapolis, such as ISRR. This approach would allow NS and CSX it) compete in the 

marketplace without the need for cnnstant rc'!ulalory involvement (although oversight wtiuld 

still be necessary) The trackage rights requested by Indiana Southern are also necessary to 

preserve IPL's current rail-to-rail competition between ISRR and LNRD thus allowing it to 

remain compelilive in Indianapolis, and they, too, will require oversighl. 

Ill the alternative lo a shared assels area, NS should have lully effective trackage rights 

that provide direct access lo shippers in Indianapolis, as its own Principles espouse. Not only 

would local trackage rights allow direct access to shippers, but the inefficient routing of all 

iraffic through Hawthorne Yard would be unnecessary and NS would be able i ) provide local 

service, service via build-ins and build-outs, and service to new facilities, especially to IPL's 

Stoui and Perry K Plant, In short, direct access lo local shippers would enable NS to compete 

with CSX on an equal footing, as Conrail does today with Indiana Rail Road at Stout and with 

CSX/INRD al Perry K (via a short truck haul from the Stout Plant of rail-delivered coal). 

If Indianapolis is not required lo be a shared assets area, the terms and conditions of the 

trackage rights and switching services provided by CSX to NS (whether under the proposed 

plan or in com:«clion with the fu'ly effective trackage righis proposed by IPL) ar.d to ISRR 

must be improved, to permil NS and ISRR to compeie effectively, as detailed below: 

First, NS and ISRR mtat not be charged i2iiih a trackage rights tee and a sw itching 

charge. If NS or ISRR provides direct service lo a shipper, only a irackage rights fee is 

appropriate. 
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Second, the trackage rights fee of 29 cents per car mile is too high The tee should 

insiead be set at CSX's variable cosis. as the .Applicants have stated they will do with anv 

applicable swiiching charge. This would inhibit CSX from always undercutting NS or ISRR in 

competing for a shipper's traffic The proposed fee is higher than the level VP charges HNSF 

.IS a result of the trackage rights awarded BNSF in the Union Pacific/Southern P-xilic merger 

proceeding, and the Board is well aware of BNSF's inability to compete equally w uh UP using 

those trackage rights. See, SL^, BNSF's Quarterly Reports filed m Finance Docket No 

32760, By reducing the proposed irackage righis fee, Indianapolis shippers have a chance at 

maintaining the balanced compeiition they currently enjoy. 

Third. IPL supports the cost-based swiiching charge proposed by CSX, provided that 

(1) the charge will equal CSX's actual costs, (2) the shippers are allowed to audit the costs that 

CSX claims it incurred, (3) the Board will review such charges expeditiously if challenged, (4) 

the switching charge will be equally applicable to ISRR, and (5) a differeni per-car charge is 

established for unit-train or trainload shipmenls than for single-car shipments. Again, this w ill 

ensure that NS and ISRR are able to compete on equal focning with CSX. 

Fourth, if CSX provides the direct service, yuly a swiiching fee is appropnale, CSX 

proposes to impose iâ iih a trackage rights fee and a switching charge, which will result in NS 

and ISRR being unable to provide competilive service lo Indianapolis shippers. 

In addition. Applicants' proposals for Conrail lines ouuiide of the immediate 

Indianapolis area could result in substantial harm lo IPL, tiecause NS will not be able to 

compete effectively with CSX for the movemeni of weslern coal lo Indianapolis if that becomes 

necessary to comply with IPL's environmental obligations under the Clean Air Act Today, 
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csx has a direct route lo Indianapolis from Chicago, and Courail has a direct mute irom St 

l.ouis. Under the pioposed transaction, CS.X wtiuld be able to inlerchange with the western 

carriers al either Chicago or St Louis and efficiently move the coal to Indianapolis, In 

eoiitrast. NS's proposed rouies frnm Chicago and St Louis to Indianapolis are circuitous and 

inefficient. Furthermore, Kansas City may nol be a viable interchange to NS for western coal 

because of long-standing congestion pmblems there and because UP and BNSF will not want 

to be • short hauled" bul mstead will (juote rates lo interchanges east of Kansas City, su,.h as 

St LOUIS and Chicago, as interchange pomts for western coal shipments, lhat would elfectively 

preclude IPL from interchanging at Kansas City, 

Accordingly, it is critical that the Board provide continuing expedilious oversight to 

e ire lhal any IPL iraffic via Kansas City or other interchanges to NS ir-oTt western carriers 

will be handled ef'lcienlly with non-discriminatory rates quoted to Kansas City, It is es.senlial 

lo maintaining balanced compelilion that the wesiem camers do not discriminate against 

Kansas Cily in favor of Chicago or St. Louis where NS is at a competitive disadvantage In 

lhe alternative, NS should be granted trackage rights on a non-di.scrtminatory basis over CSX 

lines from Sl. Louis or Chicago to Indianapolis lo enstre that NS can effectively compete wilh 

CSX for the movemeni of westem coi.1 to Indianapolis. 

Lastly, of greatest importance to railroad cuslomers and to companies which denend on 

railroad transportation, CSX and NS ore paying the largest acquisition premram ever paid for a 

railroad - many billions over cilher Conrail's rnarket value (pre-transaclion) nr book value.̂  

H/nless the context specifically requires olheruise. we refer lo either 'value as 
V cont m u e d . . 



(VX'e sav •many" because .Applicants' have now informed us that .Applicants' Witness Whitehurst 

made an ahnost $3 billion error in his calculation ot the "tair market value" of Conrail. and that 

Iiiste.id of $17,242 billion (CSX'\S-|77. Rebuttal, Vol, 2B, p, P-(i6S), CSX and NS nou claitn 

that Ihe purchase price tor C onrail was over S20 billion, including assumed liabilities, deterred 

taxes, and transaclion expenses. Thus, at this point, it eannoi be known with cenainiv w hat the 

exact aiiiount(s) ot the acqiiisitior. premium(s) is for regulatory costing purpo.ses.) Keiiardless of 

the exact amouni ofthe premium(s) (vvh'ch could change in any evenl vhen Price Waterhou.se 

tinislies Us evaluations), the Board must decide vvhat, if any, impact the premium(s) will have on 

railroad revenue adequacy detemunations, the jurisdictional threshold, captive shipper rates and 

the Rail Cost .Adju.stment Factor ("RCAF"), I hese matters are addres.sed below , and in the Brief 

of National Industrial 1 ransportatior. League, el al,, to which IPL is a party. If Applicants' 

predictions that efficiencies and growih in their businesses will pay for the acquisition premium, 

then adopiion of shipper protections will do .Applicants no liami, Bul ifthe price paid for 

(dnrail does lead them to seek rate increases, the Board will have served the public bv not 

permitting that result. Either way, shipper protections should be adopted. 

IPL also addressed these matters in its October 21, 1997 Joint Comments w ith Atlantic 

Cily Electric Company (ACE, siLaL-18)("Joini Commenis") ard its own Supplemental 

Commetiis filed Ute same dale (IP&L-3). To avoid repetition, we hereby incorporate by 

reference throughout in this Brief jnlire sections of fhose Commenis and the Joint Brief of 

^ \ . . . cont mued) 
.icquisition premium." 
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NIT League, et al. filed contemporaneously with this Supplemental Brief Fhus. .ilthough this 

Supplemental Brief largely addres.ses issues and evidence that have arisen sinŝ g October 21. the 

Board should read this Supplemental Brief logether with both the Joint and Supplemental 

Comments filed by IPL on October 21, 1997 and IPL's Joint Brief with NTT League, et al, to 

undersiand IPL's position on all of the issues affecting ii . 

•Argument 

I . 

THE APPLICABLE LAW. 

Fo avoid repelilion, we hereby incorporate by reference the text following the same 

argumeni heading in the .Supplemental Comments (IP&L-3) filed October 21, 1997 In 

addilion, IP&L submits the foilowmg argument: 

Bef ore approving an application for acquisition of control over a railroad, the Board must 

find that the iransaclion is "consisleni with the public interest." 49 U.S.C. § 11324 (c) (1997); 

Western Resources. Inc. v. Surface Transp Bd.. 109 F.3d 782 (D.C. Cir. 1997) In making such 

a finding under if 1 1324, the Board must consider certain factors, including: 

• the proposed transaction's effecl on the adequacy of transportation to the public; 

• "lhe effect on the public interesi of including, or failing to include, other rail 
carriers in the area involved in the proposed transaction;" 

• the transaction's lolal fixed charges; and 

• "whether the proposed transaction would have an adverse effect on competition 
among rail camers in the affected region or in the national rail system " 

Toward lhat end. the Board must "balance the gains in operating efficiency and markei 

capability that resuil from consolidation against any reduction in competilion or hami to es.senlial 

11 



Ncrv lees " VV estem Resources. 109 |-,3d at 7S4, l i the transaction is found nol lo be in the public 

interest, the iioard has the authoritv to impose conditions upon a proposed merner to remedv any 

resulting barms. 49 1 l.S.C. I l.^04(c),' 

In Decision No. 29 m this pntceeduie. the Moard outlined the eircumstances under which 

It uould impose condilions on a railroad cvmsolidation f irst, it must be tound that tbe 

consolidation might "pniduce harmtui etfects on the public inlerest," such as a •siginrieant 

reduction ot competition in an affected market, " id, at 3. Second, any conditions imposed uould 

need lo be •operationally teasible " and designed to - ameliorate or elimmate the barnitui etfects" 

ot tbe propo.sed consolidation, kj Third, the proposed conditions must produce benefits to the 

public lhat outweigh •"anv reduction to the public benetits produced by the merger, " Id. 

1 Ihe .Adverse Competitive liffects ofa Proposed Acquisiti(m Are Paramouni 
Consideralions. 

,A pnmary consideration in determining i fa merger is in the public inleresi is •uhelher 

lbe pmposed transaction would have an adverse affect on competilion among rail carriers in the 

affected region, ' 49 U S C, 11344 (b)(5); see dso 49 C.F R ;j 1 180.1 (c)(2)(1996): Missoun-

Katisas-1 exas R Co, v, linited States. 632 F :d 192 395 (5th Cir,). cert denied. 451 U S 1017 

Mn fact, die statute is pro-competitive. Through the passage ofthe Railroad 
Iseviiali/iitionand Regulatory Reform .Act of 1976 (•"4R Act ' i . Pub L. No. 94-210. and 
subsequent pro-competitive enactments such as the Staggers Rail .Act of 1980. Pub 1 No •)6-
44X (" Staggers .Act") and the ICC Termination Act of 1995, Pub. L. No. 104-88 ( "ICC" 1 A "), 
Congress' bas made clear its intent to promole competition. Therefore, at a minimum the Bo;ird 
must preserve existmg competition and ;uguably should require pro-competitive conditions if it 
appmves the tran.saction proposed by CSX and NS. Fven ifthe Board adheres 'c the vieu of 
preservation of exisling competitive options, the relief sought by IPL only preserves rather than 
enhances competition. 
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(1980) (lhe "public inleresi" considerations include the anii-competiiive effects ofa proposed 

merger). 

< )ver the vears. the ICC has considered a number of factors in determining whether; 

proposed merger would have adverse effects on competition in the markets it has identified as 

relevant. This anaiysis of competitive harm is described by the ICC as follow s: 

Competitive harm resulls from a merger to the extent thc merging 
parties gain sufficient market power to raise rates or reduce sen, ice 
(or bolh). and to do so profitably, relative to premerger levels. 

Burlin;;lon Northem Inc. and Burlington Nonhem Railmad Companv - Control and Merger -

Santa Fe Pacific Corporation and the .Atchison. Topeka and Santa Fe Railwav Ccmpanv. Finance 

Dockel No. 32549. Decision No. 38 (served .August 23. 1995) ("BN^SF"> at 54 In another 

decision, the ICC held lhat conditions could be imposed on a railroad merger where it was found, 

an.ving other things, that the merger would produce harmful effects to the public interest, such as 

the case vvhere there would be a significanl reduction to the competition in an affected market. 

I nion Pacific - Control - Missoun Pacific. Westem Pacific. ("UP^MP/WP") 366 ! C C, 462, 

562-65 (1982). 

J he Board's regulations also address competitiveness concems and provide that 

consolidations are not favored if they could "substantially reduce the transport alternatives 

available lo shippers unless there are substantial and demonstrable benefits lo the transaction that 

cannot be achieved in a less anti-competilive fashion." 49 C.F.R. § 1180.1(a). As a result, the 

Board has broad authority to impose conditions lO •"ameliorate potential anti-ccmpetitive effect " 

ofa proposed merger. 49 C.F.R. § 1180.1(d)(1). 
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The Board is also guided by the Rail Transporiation Policy in reviewing this merger 

application, which emphasizes the imponance of ensuring competilion w ilhin the railroad 

industry. See Union Pacific Coryioration. 1 nion Pacific Railroad Company, and Mis.souri Pacific 

Railroad Company - Control and Merger - Southem Pacific Rail Corporation. Souihem Pacific 

I ransporlalion Company. St, Louis Southwestern Railway Companv. SPCSL Corti., and The 

Denver And Rio Grande Wesiem Railroad Companv, Decision No. 44 at 99 (.August 6, 1996) 

("I'P'SP"). Specifically, Congress provided lhal in regulating the railroad industry. it is the 

policy oflhe United States Govemment lo: 

ensure the development and continuation of a sound rail 
Iransportation >;vstem with effective competition among rail 
carriers and wit"̂  other modes, to meet the needs of the public and 
the nalionai dci ;nse . . , and prohibil predatory pncing and 
practices [and] lo avoid undue concentrations of marKet power. 

49 U.S.C. § 10101 (4) and (12) (1997). 

2. The Relevant Market Is for Rail Transportation. Not Molor or Water Transportation. 

In previous con.solidalion proceedings, the ICC evaluated competitive efTects by (a) 

defining the existing markets, (b) measuring the anticipated effecls on those markets, and (c) then 

determining whether the anticipated effects in those m.arkets would be useful. E.g.. L P MP^W P. 

366 LC.C. at 503. The Commission typically assumed that the relevant market has two 

components product and geographic. Id,; Santa Fe Southem Pacific Corporation - Control -

Southem Pacific Transportation Companv. 2 I.C.C. 2d 709, 737 (1986H"SF SP"). 

The Commission has used a vanety of approaches and tests for identifying the relevant 
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markets.̂  .As in olher merger proceedings, the "product" in this proceeding is riul treight 

transporiation. I lnless the facts justify, mottir and water carrier freight transportalion should nol 

be included in ihe .same produci markei lor purposes of detemiining the competitive etfects of 

this proposed merger, because those ""products" are nol likely to provide sufficient constraints on 

the .Applicants" markei power over the shipments ofcoal after the merger. Here, railroads have 

an inherent advantage over other modes for the long distance transportation of bulk commodities 

such as coal, as IPL's evidence has shown. 

0, 

INDIANAPOLIS SIIOL'LD BE A SHARED-ASSETS .AREA. 

To avoid repetition, we hereby incorporate by reference the text following the same 

argument heading in the Supplemental Commenis (IP&L-3) filed October 21, 1997 at pp 13-

18 v\ ; add only that the recenl announcement of an agreement beiween Union Pacific and 

BNSF to jointly own and operaie the Houslon - New (3rleans line demonstrates that the 

railroad indusiry increasingly views the sharing of assets in large nu'rkets to be the ef fective 

*For example, the Commission often u.sed the Department of Ju.stiee ( "DOJ") Merger 
(iuidelines to assist in defining what is a relevant market. I he Guidelines define a market as a 
• product or group of products and a geographic area in which il is sold such lhat a hypothetical, 
pmfit-maximizing firm, not subjeci to pnce regulation, that was the only present and tuture seller 
ofthose products in that area would impose a small bul significant and nontransitory" increase m 
pnce above prevailing or likely f'uture levels." SF SP at 737-38. quoting DOJ Merger Guidelines 
s; 2.0 (issued Jime 14. 1984). In most cases. DOJ uses a price increase of 5°b lasting one year as 
the measure ofa •small bul sigmficant nontransito-y increase." SF SP at 738; see al.so 
I PMP VVP at 504 (the relevant geographic markei has been defined as "areas in which providers 
ofa p.inu ular product or service operate to which purchasers can tum for such products or 
service^"). 

IS 



way to preserve competuion and operational efficiency, as CSX and NS agreed to do in .New 

Jersey, Detroit, and Philadelphia Indianapolis deserves the same consideralion, 

m 

IN THE ALTERN ATIVE, NS SHOULD HAVE DIRECT .ACCESS TO 
IPL S PERRY K AND .STOUT PLANTS. BOTH PERRY K AND 

STOUT SHOULD BE FREA TFT) AS "2 TO 1" DE.STINATIONS. 
AND IN ANY EVENT IPL SHOULD BE FOUND TO BE ABLE TO 

BUILD OUT TO CONRAIL FROM THE STOUT PLANT, 

l o avoid repelilion, we hereby incorporate by reference the text following the .same 

argument heading in the Supplemental Commenis filed October 21, 1997 at pp 18-27 In 

addition, IPL submits the foilowmg argument: 

It is CSX's 89-percent ownership of Indiana Rail Road (CSX/NS-17, Application, Vol I , 

p 271), and ils admitted control of it, as Judge Leventhal found, that is al the core ofthe anti­

competitive problems affecting Indianapolis shippers. That common ownership is also the 

reason why IPL's Stout and Perry K Planis are "2 to 1 ' destinations. CSX, al leasl previously in 

this proeeeding, maintained the fiction that it will compete with Indiana Rail Road, sgg, 

Sharp Dep'n Tr. 14-15 (.Attachment 2 hereio), despite its 89-percenl ownership inler*;st in it. 

Iiowever. Mr Hoback, INRD Chairman, conceded at his deposition that INRD would nol 

compeie with CS.X al the Stout and Perry K Plants. Hoback Dep'n Fr. 108 (Attachment 3 

hereto).̂  In their December 15. 1997 Rebuttal, CSX and NS abandoned that ficfion and, insiead. 

luiu claim lhat IPL's real competitive constraint on INRD's rates is the use of irucks. which is 

discussed more fullv below. 

* This may account for the absence of Mr. Sharp as a Rebuttal Wimess since he was the 
author ofthe theory that CSX and INRD vvould compete al Slout and Perry K. 
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.Nevertheless, to dispel there be any remaining doubt conceming Stout's and Perry K s "2 

to 1" status. Mr. Sharp's colleague, Mr, William M Hart, Vice Presidenl of Corporate 

Development tor CSX Transportation. Inc., descnbed the Board's test characterizing a "2 to 1" 

facilitv. and thus explained why Stout and Perry K ;ire " 2 to 1" facilities, as follows: 

.A shipper is defined as a 2-to-l if either (1) Two radroad lines physically 
enler its tacility and tho.se lines would be under common ownership after 
lhe Iransaetion. or (2) .V railroad's line physically reaches ils facility, but 
the shipper has a second switching s 'rvtce option with a second rail carrier 
ihrough reciprocal switching, trackage rights or haulage. 

CSX/NS-19. Application, Vol. 2.A, p. 146, Mr, Hart's definition ofa "2 lo 1" point is under-

mclusive, because it omits those destinafions, such as IP&L's Stout Plant, lhal have the ability to 

be served via a "build-out" to a railroad not affiliated with the railroad ihat has an existing line 

into the facility, and he may have iniended to limit swiiching access to "reciprocal switching." 

No such limitaiion on swiiching access has heretofore been imposed by the ICC STB. Hovvever. 

ifthe Board were to require lhat IPL have reciprocal switching to qualify as a "'2 to 1 " point 

(even though it should not so require), the atiached Conrail Tariff CP 8001-D. effective May 22, 

1997, demonstraies that IPL has a reciprocal switch lantT. (Attachment 4 hereto), 1 be currenl 

rail options at the Stout and Perry K Plants satisfy the Board's tests as a ""2 to I " destinations.* 

*Stout can be served via a build-out lo Conrail, or a tmck transloading facilitv nn the 
Conrail line, and il can be served by Indiana Southem/Conrail via switching. Under the terms of 
the Iransaction proposed by CSX and NS. if CSX takes exclusive control of Conrail s lines, all 
means of physical access inlo Stout will fall "under common ownership." to use Mr Hart's term, 
vet CS.X and NS apparently do not admit that the Stout Plant is a "2 lo 1" destination. 
Applicants do admit, however, that Perry K is a ""2 to 1" destination. 

In the Application (CSX'NS-25, .Application, Vol, 8C, p. 525), CSX and NS included 
" Indianapolis Power and Light" as a "2 to I " shipper in Indianapolis, without specifying vvhich 

{ c o n t m u e d . . . ) 
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I sing .Mr, Hart's OWTI definition, Conrail's line (over which Stout can be served with 

Iiidi;ina Southern-origin coal via switch on Indiana Rail Road or directlv \ ia a build-in build-out 

or truck transloading facilily) would come "under common ownership," and thus Slout uould 

clearlv be a " ^ to 1" facility. In fact, at his deposition Hart admitted lhal the Stout Plant 

vvould be a "2 to I " destination if Indiana Rail Road were t eated as CS.X (1P&L-3. T\ No, 5): 

Q, I fa carrier has access via a switching charge to a plant that 
is directly served by anolher railroad and those two railroads were 
lo merge, where one were to acquire the olher. is it your 
understanding that that uould bc a iwo-to-one situation as defined 
on your I xhibit No. 2'.' 

A. Yes. 

Q. . . . If, and I'm asking you lo assume this for purposes of my 
question, Conrail has access to the Stout Plant via ;>witching and 
(.'SX were the delivering carrier to the Stout Plant, do I take your 
previous answer 'o be that ihe Stoui plant vvould be under my 
assumption a iwo-io-one plant? 

* ( . . . c o n t i n u e d ) 
IPI. destinalion(s) - Stout or Perry K or both -- were included. In discovery, therefore, IPL 
inquired about the ambiguity, and CSX and NS finally admiited ihat Perry K was a "2 to 1" 
facility, but denied Stout was (although not in so many words, instead saying oniy "Stout is 
served by Indiana Rail Road," without clanfying what they meant by that). 

In their December 15, 1997 Rebuttal. CSX and NS admit that their lisl of "2 to 1" 
shippers in Indianapolis was under-inclusive (CSX/NS-176, Rebunal, Vol. 1, D. P-60, refemng 
to " Fxhibit !" in CSX./NS-178. Rebuttal, Vol. 3C, pp, 638-39), But revised Exhibit I still merely 
lists "Indianapolis Power & Light" as one ofthe 66 ""2 lo I " shippers, without specifvmg the 
destination intended. 

Nevertheless, despite Applicants' refusal to treat Stout as a '"2 to 1" f;icility. the Board's 
other tests tor such designation are al.so fulfilled because Indiana Rail Road serves the Stout 
Plant directly and Stout can also be served by Indiana SouthemConrail via switch over Indiana 
Rail Road (CSXNS-177. Rebuttal, Vol, 2A. Hoback V S., p. P-195, Orrison V.S . p 1'-(>51). via 
build-in build-oul. or via a truck transloading facility built along the Conrail line. 
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A. Yes. 

Q, Now. if we change my hypothetical to substitute Indiana 
Rul road for CSX. uould you treat the Stout plant as a luo-to-one 
point? 

A. The second case? 

Q. Is Conrail via switching and Indiana Railroad which you 
testified is owned by CSX. 

A. Now, the Indiana Railroad is an independently run 
operalion. I don't think it's the same case." 

CSX and NS make many inaccurate statements in their Rebuttal. In one such inaccuracy, 

( SX and NS slate that Perry K Plant "will gain two carrier access, an improvement ov er the 

status quo." Set CS.X/NS-176. Rebuttal. Vol l .p . P-365, But CSX Witness (and INRD 

Presidenl) Hoback admitted that Perty K curtcntlv has two rail-earner access. Indiana Southem 

via switch over Conrail and Indiana Rail Road via switch over Conrail. See CSX.'NS-l 77. 

Rebuttal, Vol, 2.A, p. P-l98 (noting Conrail charge for moving INRD-origin coal to Perry K). 

The transaclion proposed by CSX and NS would eliminate Conrail, the neutral destination 

cartier, and Perry K vvould instead be served only by CSX. which would clearly not be neutral as 

to w hether coal was originated by its subsidiary Indiana Rail Road or by Indiana Souihem This 

IS a reduction in tlie competitive status quo, not "an improvement," as CSX would have it. This 

is unsatisfactory to IPL because CSX would clearly favor ils subsidiary, INRD, as compared to 

' Applicants' refusal to treat the Stout Plant as a "2 lo I " destination, and, for that maner. 
the confusion surtounding whether even Perry K is a "'2 to 1" destination, contradict Mr, Hart's 
testimony accompanying the .Application (CSX.,^S-19, .Application. Vol, 2.A, p, 149) that, for 
any "2 to I " shipper who comes forward. CSX "stands ready to address that shippers' [sic] 
concems. " 
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Indiana Southem or N'S, whereas Conrail had no incentive to tavor either of IPL's origin cartiers 

(since neither is affiliated wilh Conrail). 

Becau.se it tiuns 89 perceni of Indiana Rail Road, liecau.se 3 of 5 members of Indiana Rail 

Road's Board of Directors are CSX employees (including CS.X's Mr Sharp), and because CS.X 

admits It controls Indiana Rail Road, CSX will have strong economic incentives lo tavor INRD-

or CSX-origin coal if CSX/INRD controls access to the Stout and Perry K Plants, and obviously 

uill do so. 

CSX "^l l ie 000179, lor all ofthese reasons, the Slout and Perry K Plants .should be biund to be 

•"2 to 1" destinations, and NS and ISRR should have direcl access lo lhem. 

The mere fact lhal IPL relied Jess on the Indiana Southem/Conrail rouling as 

competition lo INRD does not somehow disqualify the Stout Plant from "2 to 1" status. As 

BNSF put il recently in its latest "Quarterly Progress Report" (BN SF-PR-6) in Finance 

Dockel No. 32760, the Union Pacific merger proceeding, al 17 n.l2, there is "no dc ininimii» 

mle applied by the Board in determining whether a shipper's pre-merger competitive options 

have been reduced," and here IPL's use of ISRR Conrail in 1995-96 was significant, not cis 

minimis. In contrast, its use of tmcks has been non-existent, yet CSX claims that tmcks. not 

iSRR/Conrail, is IPL s real option. That absurd; CSX Witness Vaninelli lold INRD and CP 

Rail lhal 

iee lSRR-9, Crowley, V S., Vaninelli Ex. 

No 2 (filed Jan. 14. 1998), So, loo, CSX Witness Vaninetfi lold INRD that IPL could m l use 
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other Planis more and Stout less to "discipline" the railroads .> .,)ui. because it was already 

doing so, nolwilhslanding his Rebuttal testimony Therefore, IPL's only real competitive 

option at Stout is ISRR'Conrail, which it wnuld lose as a result of the proposed transaction. 

The Stout Plant therefore qualifies as a "2 to 1 ' destination. 

In any event, a build-oui to Conrail from the Stout Plant is feasible n IP&L-3 (filed 

October 21, 1997), we demonstrated the feasibility of a build-out to the "Conrail Stub " tiss 

IP&L-3, IP&L Exhibit Nos. 1, 2, 3 and 4 Also, Mr. Michael A, Weaver. Manager of Fuel 

Supply at IPL. described two other feasible build-out opiions from Slout to Conrail, See 

ISRR-9. Weaver V S. at 20. 

CSX Witnesses Kuhn and Vanineni criticize the cost estimate of the build-oui proposed 

by IPL Witness Potter and argue that his estimate should have included additionai expenses, 

which would not even double the costs of the build-oul. .SfiS CSX/NS-177, Rebuttal, Vol 2.A. 

Kuhn V S., pp. P-310-11. Even inc'uding Mr. Kuhn's additional costs, .Mr. Weaver testified 

that the "build-out" from Stout to Conrail is feasible, ^fifi ISRR-9, Weaver V S at 19-22. 

Mr. Weaver explained: 

[i]f the Stout Plant were to operate for only 20 more years, the total 
costs claimed by Mr. Kuhn would bc distnbuted over the costs of 
shipping approximately 30 million tons of coal (20 years times 1 5 
million tons per year), and would amouni to about 
when the constmction costs are amortized over the removing life of 
the Stout Plant. The Siout Plant is likely to operaie for more than 
20 years,, because il is now so hard to site new powerplants. and yet 
demand for electncity continues to grow. Mr. Kuhn's extra costs 
would also bc offset by elimination of the switching 
charge imposed by Indiana Rail Road (approximately 

) which would no longer be necessary (and which could also 
increase when the current IP&L INRD Contraci expires in about 

). 
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at 20-21 

Mr. Thomas E. Crowley, President, L. E. Peabody & .As.six;iates, lnc , analyzed IPL 

Witness Porters's and CSX Witness Kuhn's estimated build-oul cosls and determined that the 

cost to exercise the build-oul oplion over a 20-year-recovery period equals 

per-ton. respectively ISRR-9, Crowley V S. al 28-29 Under either cost estimate. Mr 

Crowley opined that the costs of the build-oul are "considerably reasonable," M, 

Furthermore, Dr Peter A. Woodward, testifying on behalf of the Department of 

Justice, stated that Mr. Porter's proposed build-out was feasible even if its acmal costs were 

three times Mr. Portei's estimated cost. Sfifi ISRR-9, Weaver V S., Attachment 8 

Mr. Crowley and Dr. Woodward also testified that the build-oul operates as 

competitive leverage over CSX's subsidiary INRD. ^ ISRR-9, Crowley V S. at 25-29 and 

Weaver V.S,, .Attachment 7. The ICC aixl STB recognize the competitive leverage offered by 

build-out options.' In the BN/SF Merger the ICC stated: 

The negotiati-'ig leverage provided by the build-out option will 
disappear wiih thc merger. To preserve the competitive 
stams quo, we have crafted a condition that will permit 0G&£ to 
maintain its existing build-out option. 

IsL at 68. 

Mere recently the STB suted: 

We will grant the build-out relief sought by Eniergy vis-a-vis its 
White Bluff plant, and thereby preserve the While Bluff build-oul 
sutus quo. transport coal trains to and from While Bluff via the 

*See UP/SP. Decision No. 44; BN SF. Decision No. 38. 



While Bluff-Pme Hluff build-oul line, if and when that line is 
ever constmcted by any entity oiher than UP/SF. 

LimEat 185. 

Based on evidence and precedent. IPL's build-out option lo Slout is feasible and must 

be meaningfully preserved. To do so. bolh ISRR and NS mus; have direct access to the Stout 

Plant and to the Perry K Plant 

IV. 

IF INDIANAPOLIS IS NOT A SHARED ASSETS AREA, NS SHOULD 
BE CHARGED A TRACKAGE RIGHTS FEE (IF IT PROVIDES 

DIRECT SERVICE TO IPL S PLANTS), OR A SWITCHING CHARGE 
(IF CSX PROVIDES DIRECT SERVICE), BUT NOT BOTH. 

To avoid repelilion, we hereby incorporate by reference the text following the same 

argument heading in the Supplemental Comments (IP&L-3) filed October 21, 1997 at pp. 27-

31. The same rationale for charging NS omy a irackage righis fee or a swiiching charge, but 

nol bolh. applies equally well lo ISRR, if il is IPL's origin carrier for Stout and Perry K. 

V. 

IF INDIANAPOLIS IS NOT A SHARED ASSETS AREA, 
THE TRACKAGE RIGHTS FEE AND THE SWITCHING CHARGE 

PAID BY NS SHOULD BE SET AT CSX'S COSTS, WITH 
A DIRECT PASSTHROUGH TO THE SHIPPt-RS, AND THE BOARD 

AND SHIPPERS MUST BE ALLOWED TO AUDIT AND CHALLENGE 
THOSE COSTS IE APPROPRIATE. 

To avoid repelilion. we hereby incorporate by reference the text following the same 

argumeni heading in the Supplemental Commenis (IPj;<L-3) filed October 21, 1997 at pp 3!-

33. 
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V I . 

THE PROPOSED TRANSACTION SHOULD NOT BE PERMITTED TO 
DISRUPT TODAY'S BALANCED COMPETITION FOR 

MOVEMENTS OF WESTERN C(JAL TO INDIANAPOLIS. 

To avoid repetition, we hereby incorporate by reference the text following the same 

argumeni heading in the Supplemental Comments filed October 21, 1997 at pp 34 37 In 

.iddilion. we address Applicants' claim on Rebuital that IPL would likely use scmbbers and 

high ..ulfur Indiana coal rather than low-sulfur coal at its Stout Plant. 

.Applicants insist that "(wjeslem coal is nol now and is unlikely to become a cost-

effective supply ofcoal for IP&L." C.3X/NS-177, Rebuttal, Vol 2B, Vaninem \ S,, p P-

516, Mr, Vaninelli claims lhat Western coal can nol compete with Indiana coal due lo its 

distance from the Stout Plant. While IPL recognizes that transporting coal over shorter 

dislances is less expensive than longer hauls, Pha.se ! I of the e2ilSiing Clean Air Act 

Amendmenls of 1990 and the ever-evolving environmental constraints may force IPL to use 

r-iew sources of coal IPI is now under an obligation lo reduce its sulfur dioxide emissions, 

and that obligation will grow under Phase II of the Clean Air .Act. When - not if - IPL uses 

low-sulfur coal at Slout cannot be predicted precisely, bul is a function ofthe relatr e cost of 

sulfur dioxide emission allowances, which is unceruin. In fact, Mr. Vanmeiti estimates that 

such allowances are worth about $100 per trm of sulfur dioxide but estimates lhat such 

allowances could mcrease in value lo as much as $263/lon. CSX/NS-177. Rebuttal, Vol 2B. 

Vaninelli V S , p, P-515; sfifi ilSQ CSX/NS-177, Rebmial, Vol 2B, Sansom V S . p P-427 

("allowances will rise to over $2(X)/ton SO,"). The point is that neither CSX nor IPL knowv, 

when IPL will havt to use low-sulftir coal at ils Stout Plant, but some day it must be assumed 
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that It will, under today'b laws and reuulaiions (iiven the trend m environmental regulation, 

the likelihood is that that day will come sooner rather than later 

The Board is being asked to make permanent changes in the rail map of the 1 nued 

Slates. IPL's right to preserve its existing competition for twn-carrier access to Western coal, 

tiom (/onrail via St, Louis or CSX via Chicago, must not be sacrificed merely because it does 

not now need to exercise lhal oplion. 

Mr. Vanmettrs reliance on testimony tittered by IPL witnesses in 1992 is quite tar off 

the mark. Since that time, utility deregulation has clearly become foreseeable, if not a reality. 

In 1992. IPL's leslimony advocated capital expendimres in scmbbers at its Petersburg Plant lo 

respond to Clean Air Act requirements Today, given the uncertainties of the deregulated 

wnrld ulililies are now or soon will be living in, CSX Witness Vaninelli conceded lhal IPL 

would nol be as likely lo make major capilal expenditures, but rather would seek its lowest-

cost coal source lhai would allow it to meei its obligalions. .SfiS Vanmeiti Dep'n Tr 143 

(Attachment 5 thereto). That would likely be coal from the Powder River Basin or oiher 

Weslern sources which Mr. Vanineni himself testified in the UP/SP merger proceeding had 

become competilive al distances comparable to the distance from the PRB lo the Stout Plant 

Vaninelli Dep'n Ex No.l ; see ISRR-9, Crowley V S at 20-21. That is why retaming IPL's 

exisling Wesiem rail competition is essential; someday, IPL will almosl ceruinly have to use 

low-sulfiir coal at the Stout Plant. 
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VII. 

ISRR'S REQUESTED TRACKAGE RIGHTS TO SERVE 
J HE PERRY K AND STOT T PLANTS SHOI LD BE GRANTED 

ISRR's requesi for trackage rights to serve IPL's Slout and Perry K Planis u.uild preserve 

IPI 's currenl rail-to-rail (.ompetition betueen ISRR Conrail. and CSX's S9-perceiit-ouned 

subsidiarv INRD, tor supplies of Indiana coal to the Stout and Perry K Plants, and uould be 

elllcient. Today. Indiana Southern, in interchange with Conrail. ean serve Stout via sw itch 

(using INRD). INRD serves Stout directly, and can .serve Perry K via swiich over t onrail 

Indiana Souihern also interchanges with (.'onrail as a destination camer at the Perrv K Plant. 

( onrail is not atfiliated with either ISRR or INRD. and thus is a neutral destination cartier as 

belueen ISRR and INRD. whereas CSX clearly uould not be neutral, bul would certainly give a 

preference lo its subsidiary INRD. 

Therefore. ISRR's requested trackage n^hts will merelv relain the exisling rail-to-rail 

ctimpetilion at the Stout and Perrv K Planis from the Indiana coal fields, Indiana Southem's 

requested trackage nghts are es.sential in order lo prevent the severe anti-competitive etfects that 

uill result if CSX acquires Conrail's lines in Indianapiilis, as proposed by NS and CSX 1 nless 

Indiana Southem can continue to compete with CSX Indiana Rail Road at Peny K and Stout, 

both Plants will become capfive to CSX/Irdiana Rail Road. 

Tbe trackage nghts requested by Indiana Southem would alKiw it to act as a delivery 

cirner at IPL's Stout and Perry K Plants. Without those irackage nghts. Indiana Southem-ongin 

iratfic could be subject to higher switching charges and poorer dispatching than CSX Indiana 

Rail Road-origin traffic. There is every reason to expeci CSX to favor its own tratfic. even in 
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dispatching, while ( onrail. which does not originate coai for IPl at eilher ihe Stout or I'errv k 

I'l,tnts. IKIS no such mcentive. 

.As the Board has become pamlulK auare in its T,\ P.irle No ^T'̂  proteediiiL'. RM\ 

Service in the Western I niled Staley. competilion and adequate serviee from all serviiii: cirners 

IS critical m major melroptilitaii areas, such as Los .Xngeles and llousum, Thj same rationale 

ipplies to Indianapolis, I inder the tran.saction pmpo.sed by CS.X and NS. 67 ot the .S4 '2 lo I " 

shippers are located in Indianapolis.'' .Arguablv. Indianapolis uould be su.sceplibie to more 

inefficient routings and likely rate increases than anv odier area af fected by the proposed 

transaction, because of the nuniber of ""2 to 1" shippers there, the proposal u» mute NS traific 

Ihrough Havvlhome Yards, and the competitive " bottleneck" CSX Indiana Rail Road uould 

creale. If the Board grants Indiana .Southern's requested trackage nghts, Indiana Si'uthern could 

continue lo act as a compe.itor to CS.X Indiana Rail Road for Indiana coal and thus preserve the 

competition between Conraii and CSX. INRD that would otherwise be lost in Indianapolis, 

Without imposition of conditions such as those requested by Indiana Southern. IPl s unit 

trams ot coal, if handled by NS. will be .sent lo the Hawthome \ ard for switching by ( SX. uhich 

is wholly unnecessary , because Mr. Ortison of CSX admitted lhat ISRR-onginated coal that 

interchanged with CS.X would not go into and out of Hawthome N ard but rather would be 

switched as IPL's ISRRConrail trains are today, al the intersection ofthe former Belt and INRD, 

'.Vpplicanls admil that 66 ofthe 83 ""2 to 1" shippers are located in Indianapolis 
CSX. NS-176. Rebuttal. Vol 1. p. P-60, We have added 1 lo the numerator and dentmiinaior 
since Applicants refuse to acknowledge !• lout's obvious ""2 to 1" status, and apparentlv excluded 
it from their count. Fither way. 80 percent ofthe shippers .Applicants concede are entitled :o 
relief from the Board are locaied on that portion of Conrail to be acquired by CSX in 
Indianapolis and could be served by Indiana Souihem. 
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()rri.son Jan. 9, 1998 Dep'n Tr. 25-27 (.Attachment 6 hereio), Mr. Hoback admiited that the best 

place to 1 iterchange a train going to Stout would be at the ""top ofthe hill" (the intersection ofthe 

tormer Bell and INRD), Hoback Dep'n I r, 91 (.Attachment 7 hereto). IPL iias a right to have us 

oun cars handled in ,in etficient manner that refiects tne efficiencies of unit-train service. The 

handling of those IPL's coal unil trains nol canied by CSX, as proposed by CSX and NS, is 

entirely inconsislenl vvith 'he purpose and function ofa swiiching yard, such as the ILiuthorne 

^ ard. It also is inconsislenl vvnli the premise for the proposed transaction. As CSX's Chairman 

Mr, Snovv testified: 

(,): And the applicants are advocaiing efficiency a§ one oflhe benefits 
of the proposed transaction, coneci ? 

A: VV e re not advocaiing it. We're .saying that one oi the benefits of 
the tran:saclion will be greaier efficiency. 

Snow Dep'n Tr 163 (Attachment 8 hereio): see also CSX'NS-17, Application. Vol 1. Goode 

V S. al 324, 336. and 338. It uould contradict CSX s and NS's premise of "efficiency " for their 

proposal to require IPL's cor.l unit Irains. which it owns and thus has a right to have handled 

efficiently, to go into and out of a swiiching yard, when they do nol do so loday, and there is no 

need for them to do so. Indeed, Mr. Fox, NS's Vice President-Coal Markeling, admitted at his 

deposition that NS and CSX would probably agree to rouie IPL's coal unit trains into and out 

of I lawthome Yard, despite what NS and CSX proposed in their Application, see 1P&L-3, Ex. 

No. 5 (Fox Dep'n Tr. 149-52). IPL wants Mr. Fox's concession reflected in the Board's Order. 

for, as Ronald Reagan would say "Tmst bul verify." 

Notably, CSX's Vice President-Service Design, John W. Omson. who is CSX's 

operaiions Witness in this proceeding, could not think of any operational reasons to criticize 

28 



Indiana Southem's proposal to serve the Stout and Peny K Plants. CSX;NS-I77. Rebuttal. V o| 

2.A. ()rrison V S,, pp, P-518-21, That is not surprising, becau.se diiect serv ice via Indiana 

Southern wtiuld clearly be more efficient than relying on CSX to switch the traffic than gomu 

into and out of Hawthome Yard, Clearly, therefore, it efficiency is the te.st, as it must be. Induma 

Southem's proposal is far supenor lo the CSX/NS proposal. 

The trackage rights requested by ISRR would best preservthe status quo because ISRR 

uses Conrail, a neutral destination camer, to deliver Indiana coal for it today. Conversely, as 

provided by the transaction proposed by CSX and NS, (rSX'Indiana Rail Road would obviousiv 

nol be neulral as between IPL's onginating camers, ISRR and INRD. IPL's concems are well-

juslified given that CSX has already demonstrated 

which is clearly either ISRR or NS). The transaction proposed by CSX and NS 

puts CSX. without conditions in place lo proiect IPL, in the position to accomplish its stated 

economic goals. IPL therefore requests that the Board grant Indiana Southem's requests to serve 

the Slout and Perry K Plants. 

vra. 

APPUCANTS' CLAIMS THAT TRUCK uELFVERIES OF COAL OR 
ELECTRICITY FROM EPL'S PETERSBURG PLANT ARE THE COMPETITION 

AT IPL S STOUT PLANT ARE BOTH UNTRUE AND IRRELEVANT 

Now that Applicants have apparently abandoned the fictions that the Siout Plant is 

not a 2 to-1 destination and that CSX will compete with its subsidiary INRD. their new and 

absurd fali-back position is thai IPL's ime compelilion at Stout comes from tmck deliveries of 



coal or electricity from IPL's Petersburg Plant, These claims are both unlme and irrelevant to 

IPL's loss of one of its currenl two rail opiions at Stout, 

A, Applicants' Contention That IPL Can Use Tmcks to Create Compeution at Its Stout 

Plam b Wrong. 

Messrs. Hoback and Vanineni insist that IPL's real competilive constraint on INRD's 

rates inlo Slout is the use of tmcks (CSX/7 ĴS-177, RebutuI. Vol. 2A, pp. P-194-201. Vol, 2B, pp. 

P-504 to -07), and therefore IPL will not suffer any loss of its competitive options as a result of 

the acquisition of Conrail by CSX and NS. 

Whal Mr. Vaninelli failed to mention was that 

For all coal mines servii g the Stout Plant, 
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CSXNS-177. Rebuttal, Vol, 2B, p 506. 

In fact, when IPL was 

negotiating a nevv contract with INRD. it u.sed ISRR/Conrail and then INRD for switching, and 

the rail rale for lhal alternative 

lSRR-9. Weiver V S at 10, Mr, Hoback of 

INRD agreed to lower IPL's rale in return for a volume commitment of at least 

He agreed to retain IPL's bul only because 

ISRR'Conrail would gel no more than ISRR-9. Weaver V S at 10, 

) Fhe fact that IPL used the option of 

ISRR'Conrail to convince INRD lo lower its rate to Stout by about which reduction Mr, 

Vaninet'i notes, but enoneously ascnbes lo tmcks, only demonstrates lhat INRD's rates were so 

Oiherwise, since Mr. Vanineni claims that IPL's cunent roule is tmck-competitive, its 

prior rate from INRD, which was about 

>i et. while that higher rail rate was in efTect, 

•"Mr. Vaninetti claimed that tmcks have a $1 per ton cosl advantage over rail loadings 
ano ur loadings, but admitted in his deposition thai he had nol been to the Stout Plant, was not 
tamibar w ith the costs of unloading there, and could not say if his claimed saving even applied to 
Stout. Vaninetti Dep'n Tr. 124-34 (.Attachment 9 hereto), Mr, Hoback admitted that IPL knows 
best what its costs of unloading are, Hoback Dep'n Tr, 116 (.Attachment 10 hereto). If'rucks 
were he lower-cost mode, why would most utilities use rail delivenes ofcoal? 
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ifthe Board were to accept the CS>,"NS posilion. in order to move 100 percent of Stout's coal 

needs (about 1.5 million lons per year) bv truck, approximately 60.000 tmck loads vvould be 

required per year, (15 million lons divided by 25 tons/truck equals approximately 60.000 truck 

loads ) On a dailv basis, .Monday through Friday, under that scenario, about 230 irucks (60,000 

irucks divided by 260 days equals about 230 trucks/day) would enter (and the same number 

uould leave) the Stout Plant 

Fven CSX W itness 

and INRD Presidenl Hoback acknowledges that this interchiinge is congested. Hoback Dep'n Tr. 

I XO ( Attachment 11 hereto). That is a total of 460 tmcks loads peir day. 

Messrs. Vaninetti and Hoback 

disregard the efficiencies associated vvith unit-train service. 

To 

paraphrase Mr. Vaninelli, CSX's "'last minute" claim that tmcks constitute IPL's real 

competition al the Slout Plant contradicts CSX's earlier, and now apparently abandoned, 

insistence that IPl did not need protection for Stout .LS a "2 to 1" facilily because CSX would 

compete \ igorously uith Indiana Rail Road! CS.X's new-found advocacy of trucks is merely an 
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allempt lo divert the Board's attention from the real issue - uaich is retention of IPL's currenl 

tvvo rail-carrier access, (It is also imnie. in view ofthe railroad industry's longstanding attacks 

on the alleged satetv problems with, and environmental impacts of, trucking. See IPl s 

Comments on the dratt TIS (IP&L-10. filed February 2. 1998 )) 

Allhough Mr, Vaninetti contends that Conrail's participation in lhe Indiana coal iiidu.slrv 

is limited (CSX/NS-177. Rebuttal, Vol, 2B. Vaninetti V S.. pp, P-509 to -1 I (""Conrail Has a 

Negligible Role in the Indiana Coal Industry ")). the exception is Conrail's role in tran.sportint; 

coal to Stout and Perry K. Conrail's mle is integral to the competilive balance IPI nou eniov s al 

the Stout and Peny K Plants. Conrail acts as a neutral destination camer al Perry K. and Sitmi Uir 

Indiana Southem- and Indiana Rail Road-origin coal If CSX takes over (^mrail's lines, it would 

eliminate Conrail's important function as a neutral destination camer and therefore uould 

eliminate the competition belween Indiana Southem and Indiana Rail Road. 

I nder the Indiana Rail Road-IPL Coniract (CSX/NS-178, Rebuttal, Vol. 3D. p 396). 

Indiana Rail Road is now entitled to originate at least ofthe coal used annually 

(including via tmck). However, before lhal Contract took effect in 1997. Mr. Vaninetti concedes 

that Indiana Southem originated ofcoal for IPL's Stout Plant, with of 

lhal routed over Conrail. CSX'NS-177, Rebuttal. Vol. 2B, Vaninelli V S., p. P-510. 

demonstrates thc importaiice ofthe Indiana Soulhem/Conrail rouling as an etfectivc 

competitor lo Indiana Rail Road when the Contract was executed in 1996 Indiana 

Southem Conrail was the effecUve compeiitor to Indiana Rail Road, until Indiana Rail 
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Road lowered ils rale lo relain IPL's Slout business in 1996. This is also the answer to .Mr. 

Hoback's testimony, 

.Mr. Knight's deposition lestimony (uliicli .solely coneemed one coal origin IPL used, 

Farmersburg. and, which Mr. Vaninetti took out of context, as IPL's Mr, Weaver testified in his 

Rebuttal V,S. for ISRR), slated lhat the truck rales lo Slout were higher than the rail rates. And 

w hen Mr, Knight testified that "this was not something two railroads were going head-to-head 

on,' he inerc'y meant lhal, because ofthe need lo pay Indiana Rail Road a switching charge and 

to rely on Conrail and Indiana Rail Road to deliver coal originating on Indiana Souihem. lhe 

compelilion belween Indiana Souihem and Indiana Rail Road is nol " head-to-head." U L , Tully 

effective, as a free markei would be Obviously, he was nol denying that Indiana 

Soulhem/Conrail is a competitor to Indiana Rail Road, because that was the altemative IPL used 

until ils new Contract with Indiana Rail Road look efTect in 1997, and it caused sufficient 

competition lo cause INRD to lower IPL's rate lo the Stout Plant. 

CSX and NS denigrate the Conrai I'Indiana Southem competitive option despite the fact 

that IPL u.sed the Indiana SouthemConrail altemative extensively in 1995-96. However, 

.Applicants themselves re|ied on 1996 statistics to support their claim of a lack of compeiition 

lor Niagara Mohawk Power Corporation because il suited their purposes. Sfifi CSXNS-176, 

Rebuttal, Vol. 1. at pp. P-139, -145, and -449, Applicants therefore carmot deny that 1996 data 

are highly relevant. 

Moreover, Witness Vaninetti's argument about "Conrail" not being a competitor in the 

" Indiana coal markei" ignores the fact that indiana Southem is a major factor in the Indiana coal 

niarket (see CSX/NS-177. Rebuttal, Vol 2B. Vaninetfi V S,, Table 3, p, P-510) and that Indiana 
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Southern's line serving Indianapolis i.uid thus, indirectly. Stout) was a spin-off tmm ( onrail, 

()bv iously. that spin-off uould noi have occurred but for their mutual conclusion lhat it uould be 

more economical for Indiana Southern to prov ide lhal serv ice than for ( onrail to do so. It is thus 

misleading to claim lhal hauling coal tner Indiana SouthemConrail ""is a substantiallv inferior 

alternative tti competition with iwo-line hauls involving INRD. . ."(id. at p. P-510). 

B. .Applicints" Contention That IPL Can Run Its Petersburg Plant More, and lis 

Slout Plant Less, to "'Discipline" the Railroads. Is VV rong 

.Applicants relv on Mr. Vaninetti to allege, in essence, lhat IPL does nol know hou to 

operate ils powerplants in a cost-effective manner Without any factual basis for his opinion. Mr. 

V anmetli slates that it lPL were to run its Petersburg c: I'ntchard Plants (which are not affected 

by this proceeding) more, it could run the Stout Plant less and thereby "dir.cipline' rail rales: 

"Tor instance, generation could be increased at lSRR-ser\ed Petersburg or Pntchard to put 

pre.s.sure on INRD's deliveries lo Stout and vice-versa." CSX NS-177, Rebuttal, Vol, 2B. pp. 

P-:̂ 07 to -09, This is bolh untme and, frankly, insulting. VV uh all respect, it is silly to think that 

IPL would not mn Petersburg (which produces power at the lowest cosl of any of IPl s Plants on 

an incremental-cost basis) and instead mn Slout (which is a higher-cost Plant) when it only needs 

power from one ofthe two PIOT.'S. Because Petersburg is IPL's lowest-cost Plant and because 

IPl is obligated to its rate payers, il always run it firsl when it is available." Mr. Vanmeiti knew 

"Mr. Vaninetti relied on Petersburg's and Stout's "capacity factors" for his speculation, 
y . ,ii p, P-508. Based on Petersburg's capacity factor of 66 percent calculated using the gross 
capacity oflhe Plant, Mr. Vaninetti concludes that IPL eould run Petersburg more and Stout less. 
Bul lhe relevant capacity factor is a measure ofthe total pow.. generated in a year as comi >red 
lo the total iiet capacity ofthe Plant, on that basis. Petersburg's capacity factor is 74 4 percent. 
Seii CSX NS-177. Rebut"'l. Vol. 2B. Vaninetti V S,. Table 2. p, P-508, and Vaninelli Dep'n Ex. 

(cont inued . . . ; 
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ot no lime when IPL ran Stout and nol its Petersburg Plant uhen Petersburg was available, 

Vaninetti Dep'n Tr, 184-85 (Attaehment 12 hereto). 

Thus, IPL already does -- automatically ~ what .Mr. Vaninetti recommends, and does not 

need assistance from .Applicants lo know uhich tif its Plants lo operate firsl, Mr, Vaninetti's 

unlounded a.s.seniop conceming li'L's olher opportunities to run Petersburg or Pntchard more 

and Stout less should be disregarded. See. BN'SF. Decision No 38 at 77 (despii; utilitv's 

ability to shift electnc production to other planis or purchase power from the gnd, the Board 

concluded such leverage over rail carriers vvas not sufficient to dismiss concems over drop in rail 

competition). 

C It Is Irrelevant That IPL Could Use Tmcks to Move Some Coal lo Stout, or That 
Conrail Carried less Coal to Stout Than INRD. 

IPL's requesled condilions merely preserve the sums quo. It is 'Irrelevani to IPL's 

current twn rail carrier opiions that IPL has the additional option of shipping coal to its Stout 

Plant via tmcks. This is a railroad acquisition proceeding, and the issue, therefore, is the effect 

ot the proposed transaction on railroad competilion, not whether each facility affected bv the 

transaction theoretically has non-railroad transportation options. Those are issues for the market 

dominance phase ofa rale proceeding, nol here. See supra. Argument Section I . 

" ( . . . con t inued) 
No. 5, Such a factor can never be 100 percent becau.se ofthe need to do maintenance, and in 
reality is usually well less than 100 percent, becau.se dunng off-peak penods. IPL's demand for 
power is vv.dl below its total capacity. Dunng such times, il can sometimes avoid the need for 
power from its Stout Phml. and even from some ofthe units ofthe Petersburg Plant, bv reducing 
tbe output tiflhe Plants. That is why Petersburg's capacitv factor is ""only" 74,4 percent, and 
Stout's IS 46,8 percent. Vaninetti Dep'n Ex. No. 5, The Petersburg Plant always mn first when 
it IS available and when IPL needs all oflhe power from the Plant. 
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Prior Board decisio is have proiected shippers at -2 to I ' points wilhoul considering 

uhelher they have iruek or economic dispatch opiions. We are not aware ofanv menier or 

control proceeding in which the Board deprived a facility ofa second rail earrier option simplv 

becau:se that shipper could in theory also use trucks (especially w ithoui proof that trucks 

constitute effective competition at similar rates). The trackage rights requesled by Indiana 

Southem provide the means for IPL lo retain ils existing rail cartier opiions at Stout and Perry K. 

I nder ICC S TB precedeni, IPL is enlilled lo preserve its exisfing rail competition, even if it 

could truck some coal to either Plant. 

Il is equally irrelevant in maintammg IPL's current service options ihat each of its two 

rail carrier opiions do not ship equal amounis ofcoal to ils Plants, or for ihat matier any coal to 

its Plants. It is the potential of either cartier to onginate coal (together with fixed switching 

charge at Stout) that provides IPL with the competitive options that are at risk under the 

iransaclion propo.sed by CSX and NS. Mr. Vaninetti so testified in the IT/SP proceeding. See 

ISRR-9. Crowley V S, at 12-13. 

DC. 

IPL IS AT GREAT RISK OF RATE INCREASES IF IT LOSES 
ISRR/CONRAIL, ITS TRUE COMPETITION AT ITS STOUT PLANT 

Unless the Board intervenes to preserve IPL's tme compelilion. ISRR, IPL w ill become 

caplive lo CSX/Indiana Rail Road. Wiihout ils currenl second rail option, IPL is al greal risk 

of rate increases because its lme competilive option will cease lo operate as a "discipline" on 

rail rates that would be off'ered by CSXTNRD. 
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Applicants' Witness Vaninetti admined that IPL used competition Jo secure a 

reduction for coal deliveries via INRD to its Stout Plant. He is correct, but the competition 

was ISRR/Conrail, IPL's historical and systematic 

supports this conclusion. That must be so, because if the rate ppw is as 

Mr. Vaninetti claims, why did IPL asH before the rate was reduced? 

Thus, IPL is the clearest possible example of a shipper which will be harmed by the 

proposed transaction unless the Board adopts the shipper protection remedies identified beiow. 

If IPL were to lose the competition that secured it a rate reduction, there would be nothing to 

prevent CSX/INRD from restoring IPL's rate to the previous, significantly higher level after 

the expiration of the current INRD/DPL Agreement. 

X. 

THE ACQUISITION PREMIUM PAID BY APPLICANTS WILL ADVERSELY 
AFFECT RAILROAD REVENUE ADEQUACY DETERMINATIONS. THE 

JURISDICTIONAL THRESHOLD, AND CA^JIVE SHIPPER RATES, 
WITHOUT BOARD PROTECTION FOR SHIPPERS. 

IPL pays millions of dollars per year for rail transporution of coal, much of which is 

transported by Applicants. IPL is concerned that the acquisition of Conrail may result in rate 

increases for coal transportation, as well as distortions in the jurisdictional threshold in 49 U.S.C. 

§ 10707(d)(1)(A) ofthe Board's railroad rate regulation under and in the Board's determinations 

of raiiroad revenue adequacy under 49 U.S.C. § 10704(a)( 1). For the convenience of the Board, 

we summarize below IPL's position on these issues. addressed these matters at length in 

ACE, fiUlL-lS, filed October 21, 1997. 

38 



c s x and NS are paying the largest acquisiiion premium ever paid for a railroad - many 

billituis over either Conrail's market value or book va lue ,As slated previously, we sav 

'manv ' because Applicants' have now intbrmed us that .Applicants" Witness Whitehurst made an 

almost $3 billion enor in his calculation ofthe purcha.se price for of Conrail. and that instead of 

S17.242 billion (CSXNS-177, Rebuttal, Vol. 2B. p. P-668), CSX and NS now claim it is over 

S20 hillion. including assumed liabilities, defened taxes, and transaclion expenses. See 1 rratum 

filed January 20. 1998 (CSX/NS-195). Thus, al this point, it cannoi be known with certainty 

what the exact amounl(s) ofthe acquisition premium(s) is. for eilher revenue adequacv or 

regulalory costing purposes. However, it does not matter what lhe exact amount is, because 

the Board must address the issue regardless of the exaC. amounts, and the amount of the 

premium could change in any event when Price Waterhouse finishes its evaluations. 

Under the Board's accounting procedures, the amouni CSX and NS have paid for Conrail 

can be translated inlo premiums in the billions ofdollars that would, absent the Board's 

intervention, materially atTect the purported revenue adequacy or inadequacy of CSX and NS. 

and the calculation oflhe jurisdictional threshold for each railroad: 

'nless the context specifically requires ctherwise, we refer lo either value as 
"acquisition premium." 
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s rMMAR\ ' OT ( SX AND NS 
I'RTAIII 'M PAID TOK CONRAIL 

(S IN MILLIONS) 

T'or Revenue .Adequacy For Junsdictional 
Purposes Threshold Purposes 

CSX- S3.82 7 $3,248 
NS- S5.286 $4.485 

$9,113 $7,733 

•; Hascd on 42'"o ot ihe ioi >\ prfmium 
' H J M J nn '>X°o<if lht l i ' i j l premium 

S'"ir.e Vtl cial I \ ^ ^ l :. t t()»le\ V S al " 

.According lo .Applicants" Witness Whitehurst, the conect amount of the acquisition 

premium is $9 550 billion (CSX/NS-177. Rebuttal, Vol. 2B, p. P-669), (He refers to it as a 

"uriie up ofthe value of acquired Conrail assets," uî , but there is no distinction bel'.vcen that 

unwieldily phrxse and "acquisition premium," so we use "acquisiiion premium" for brev ity,) 

.Again, it does not matter the precise amount ofthe acquisition premium; what matters is 

that it exists, and it is a very large number. 

.Accordingly, there are four cmcial public interest issues which affect many, if nol ail, 

shippers and that must be resolved h) the Board in lhis proceeding: 

1) The acquisiiion premium and its effect on revenue-adequacy calculalions; 

2) Fhe asset-value write-up and ils effecl on regulatory costing calculations: 

^̂ 1 he premiums for revenue adequacy and jurLsdiclional costing procedures differ 
because ot differences in the procedures for computing revenue adequacv and the jurisdictional 
threshold. Acquisition price is u.sed for revenue adequacy whereas fair value is used for 
jurisdictional ihreshold purposes. 
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3) The pnibabili'v lhal captive shippers will tace higher freight rates as a result ofthe 

acquisition premium and asset-value urite-up; and 

4) The use ot the Rail Cost .Adiuslmenl l acior (RC.AT ) u ithout ad|ustmenl for 

producliv Ilv improvements, resulling in (a) rates Ui captive shippers higher than the stand-alone 

cost" ( "S.AC") level, and (b) in adjustments to other charges lhal do not track the railroads' cosl 

changes. 

In iheir Joinl Verified Staiement incorporated herein by reference (ACE. et al -18. Lx. 

No I ). Drs. Kahn and Dunbar explain: 

.As a matter ofboth economic and regulatory principle, market 
values simply cannot be allowed to affect regulatory prices, since that 
wduld involve the fatal circularity recognized by the Supreme Court 50 
> ears ago: if a company is allowed to eam a "reasonable" retum on 
whatever price it pays for an asset, that will in tum determine the price it is 
willing to pay, up to the present discounted value ofthe future stream of 
unconstrained monopoly profits. Instead ofa regulated pnce being 
detemuned by cost, independently determined, the cosl will itself be 
detemiined by price, and, in tum. "•justify" whatever price ma.\imizes 
profits. No sensible system of regulation can allow such an outcome. 

Tor the authority Drs. Kahn and Dunbar had in mind, see FPC v Hope Natural Gas Co.. 320 U.S. 

•̂ '̂  1 11 ). C"'1|.]U ^^"h approvul Missoun ex rel, Southweslem Bell Tel. Co. v. Public Service 

Comm'n of Missouri. 276 U S, 262. 289 (1923) (Brandeis and Holmes. JJ.. dissenting): see also. 

Duquesne Light Co v, Barasch. 488 U S. 299 (1989). 

Indeed, any significant acquisiiion premium and asset-value write-up will, under curtent 

accounting procedures ofthe Board, produce a lower retum on investment for revenue adequacy 

purpose's as well as raise the effective jurisdictional threshold used for ratesetting. This will 

place e" ery captive shipper al risk of higher rales as a result ofthis transaction. 
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C S.X and .NS have argued lhal making any change in the Board's policies or pmcedures 

uould constitute impennissible "retroactive" relief (CSXNS-176. Rebuttal. .Vppendix ,V. p, ,V-

5). but that IS not so, .ACE. et al. rai.sed this issue, in this proceeding, almost immediateiv ;ifier 

the tllini: ot the notice ofthe Application, and raised it again vvhen .Applicants sought approval of 

their v oting tru.st to acquire Conrail, in cash, before the Board's approval could be obtained, 1 he 

Board assured .ACT", et al. and the public generally that the acquisition premium and its effects 

vvould be an issue in the proceeding. Decision No. 4 (.served May 2, 1997) at 3 It was not until 

after that date that CSX and NS spent n" ist ofthe money they expended to purchase thc 

remainder of Conrail and place their shares in a Board-approved voting trust: thus, their 

expenditures prior to that date, while not unlawful, were wholly without Board approval or 

opportunity for the shippers and the public to be heard. That being the case, .Applicants' 

retroactivity argument is boih wrong and comes wilh exceedingly ill grace, since Applicants 

contended that we were loo early when the issue was firsl raised, bul are too l ife now to raise it. 

The Board must follow through on its commitment to address this issue no later than its decision 

acting on the Application, and may nol adopt Applicants' spurious 'retroaciiviiy " argumeni. 

The threat of rate increases exisis whether or not Applicants are now follow ing lhe ""one-

lump iheory " or are nol otherwise now engaging in profit maximization. (Neither the Board nor 

Applicants can simply assert that they are not, and treat ils rebuttable "one-lump iheory " 

presumption as a conclusive presumption. Previously, the ICC merely said, and the Court of 

Appeals affirmed on this basis, thai it was adopting a rebuttable presumption thai railroads are 

already maximizing the available profits from captive iraffic. Westem Resources, .'• upra. 109 

F,3d at 378 (affirming the ICC's BN'SF decisi(vn)). Use oflhe acquisition premium and assei-
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value write-up tor revenue adequacy determination and regulalory costing purposes provides the 

railroads with still another opportunity to increase freighl rales to caplive shippers. Shippers, 

especiallv IPL, would be al rtsk of rale increases, even if there were no acquisition premium, 

because as Drs, Kahn and Dunbar and .ACF. et al. Witness Crowley show, this transaction uill 

increase the markei pouer of CSX and NS. The substantial acquisiiion premiums being paid 

gives CSX and NS every incenfive to raise rales, and the effecl of paying the premiums will give 

lhem the ability lo raise rates now al or below the jurisdictional ihreshold. 

Thus Applicants' pricing managers will have inceniive to raise rates assessed caplive 

shippers withoui tear of subsequently having those rates found lo.be in excess ofa maximum 

rea.sonable level — and even to lest the new limits. .And where rates are challenged bv shippers, 

many lhat previously would have been subject to regulatory scmtiny no longer will be so because 

the jurisdictional threshold etTectiveiy will have been raised; and those rates lhat are subject to 

regulatorv scmtiny and found lo be unreasonable, are in danger of being reestablished by 

regulators al a higher level than they otherwise would be set. 

Clearly, a central challenge for the Board is to recognize that caplive shippers are at risk 

of higher freight rales as a resuil of this transaction. Therefore, the Board has a dutv to mitigate 

lhal harm by devising appropnale protections for captive shippers. 

At a minimum, the Board should order that the acquisition premium not be considered in 

calculating revenue adequacy, and that the asset-v alue wnte-up not be included in the calculation 

tif the jurisdictional ihreshold or in determining stand-alone costs Furthermore, the Board 

should order that any use by .Applicants or the Board of the RCAF tnclude a producliv ity 

adjustment Otherwise, every maximum rate established al a stand-alone level, and subsequently 
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adiusted under the RC.AF without prov ision for productivity improvements, will immedialely 

cslablish a nevv rate in excess of the SAC level, uhich would violate the lCC"s premise in 

adopting the S.AC test (ijL- that il is not economically justifiable that any rale exceed that ievel). 

("oal Rate Guidelines - Nationwide. I 1,C.C".2d 520 (1985), af fd sub nom, Conrail v I nitcd 

States, 812 T.2d 1444 (3d Cir, 1987). 

ATso, ti e statutory requirement that the RC.AF "'shall" include a productivity adjustment 

(4M 1 '.SC. 107()8(b)) requires that all switching and other charges imposed by CS.X and NS 

must be required to be adjusted by use ofthe RC.AF wilh a produciivity adjustment unless the 

parties agree to use anolher m.easure. Nol only is this a sututory requirement, but also on policy 

grounds a cost escalation formula must be adjusted for productivity to avoid adjustments in 

excess of cost. Congress adopted the RCAF to provide regulalory immunity for cosi-based 

increases; immunized increases must therefore nol be adjusted by amounis higher than the 

railroads" actual cosls. 

Already, CSX and NS are signaling lo regulators and stockholders that in light of 1 nion 

Pacific's difficulties. CSX and NS are likely lo move more slowly in integrating Conrail, which 

will affeci bolh the magnilude and liming oflhe projecied merger henefils. 

In this regard, it is interesting to note the commeni of Wall Street analyst James J. 

Valentine ofthe firm of Salomon Smith Bamev. Mr. Valentine wrote recenllv:'* 

James J, Valentine, "A Wall Streei Perspective," in Frank N. Wilner, Railroad Mergers: 
Hisiorx. .Anahsis. Insight (Omaha: Simmons-Boardman Books, 1997), at 346, 348 
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.Atter govemment approval |ol a railroad mergerj was received, 
and the railroads were combined into one entity. Wall Street began ui 
receive restated hist.incal financial statements t.hat didn't receive much 
notice. However, when the railroads started to report fantastic year-over-
vear improvements in the first quarter oftheir mergers. 1 uent back and 
discovered that the restated' historical figures did not add up to the tun 
combined entities, but raiher they had an additional cost element that made 
the prev IOUS year look abnormally bad. vvhich in eff'ect made the year-
over-year comparisons ior the first four quarters of a merger look lantastic, 

Turthermore. in at least two instances, from the time that the 
original merger savings uere announced to a year and a half later when tbe 
railmads were combined as one entity, management had es.sentially 
lowered the benefits expecled for the shareholders. 

If Applicants' p»-ediclions that efficiencies and growth in their businesses vvill pay for the 

acquisiiion premium, then adoption of shipper protections will do Applicants no harm. But it the 

price paid for ("onrail does lead them to seek rate increases, the Board will have served the public 

bv nol perniitling thai resuil. Either way, shipper protections should be adopted. 

Ensuring lhai shippers are not at risk of paying higher rales as a result ofthe acquisition 

premium and asset-value wnte-up is to do no more than hold Applicants lo their own statements 

" lhal they have laken the risk of recovering the acquisition costs and lhat the costs w ill be paid 

not ihrough rale increases bul ihrough increased compelilion and efficiencies. Sfifi, i L ^ . the May 

8. 1997 "'Dear Cu.slomer" lelter from CSX Executive Vice Presidenl John Q. Anderson included 

in ACi;. el al.-18. Ex. No. 3, submitted October 21, 1997: 

Many of you have asked if we w ill be forced to raise prices lo fund 
fund our acquisition of Conrail. In response, let tne say that our plans are 
to grow our business aggressively and to attack a markei that's 86'"o 
dominated by business mov ing on the highway Improved serv ice and 
efficiency available from an enhanced CSX raii system should allow us to 
put logether price and service packages that make inroads into this markei 
and help us to meet our growlh objectives. Competitive factors will also 
come into play as there will now be tvvo (̂  lass 1 railroads vying for 
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business in m;my ofthe markets now dominated by one canier. In short, 
we do not see raising prices as thc path to funding this acquisition, we 
see efficiency and new husiness growth. 

Vs NS Vice President James McClellan admitted, recovery ofthe acquisition premium u.is ""a 

risk NS takes," McClellan Dep'n Tr, 86 ( ^ ACE, el a|.-18. Ex. No, 3), We agree: it ( SX and 

NS can recover the premiums they paid wiihout raising rates, thar would be unobjeciionable But 

if CSX and NS try to take advantage oftheir shippers, the shippers have every right to demand 

thai the Board not provide them the right lo force shippers lo do so. .After all. the shippers had 

ab.solutely no role in the decision of CSX and NS to pay the premiums, and we asked the Board 

to prevent the premiums from being paid unlil our objections to the payment could be heard. 

While the Board did not do so, it pul CSX and NS on nolice lhal the premiums would be an issue 

in the proceeding. Decision No. 4 (at 3). Clearly, then. Mr. McClellan wxs nght, and the risk 

NS and CSX look must not become the shippers' burden, as Mr. Anderson said. 

Therefore, the Board should not approve the proposed transaction unless it adopts the 

following protective conditions: 

I Indiana Southem be granied overhead trackage rights between MP 6.0 on its 

Petersburg Subdivision and IPL's Perry K Plant located on Conrail; 

2, Indi ana Souihem be granted overhead Irackage righis belween MP 6.0 on its 

Petersburg Subdivision and IPL's Slout Plant located on the INRD; 

3 Indianapolis is to be a "shared assets area," including an equal sharing oi irackage, 

the Avon and Hawthorne Yards, and direct access to each of the short lines that serve 

Indianapolis; 
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4 Regardless of lhe access remedy adopted for Indianapolis, IPL must continue to 

have the right to build out to the Indianapolis Bell so as to be served directly by ISRR or NS at 

Its Stout I'lant; 

5 In the alternative to condhion No. 3, NS should have direct access to local shippers, 

direcl access to short iines serving Indianapolis such as ISRR, and especially direct access to 

IPL's Slout and Perry K Plants; 

6, Both Perry K and Stout Planis should be deemed "2 to 1 ' points; 

7 ISRR and NS (if Indianapolis is not a "shared asset area") should be required lo pay 

CSX either a trackage rights fee set al CSX's costs, m a switching charge set at CSX s or 

Indiana Rail Road's costs (depending on which carrier delivers the traffic lo IPL's plants) ̂ t 

not both, on a direct passthrough basis to IPL, 

8. Traffic in Indianapolis handled by NS, especially IPL's unit trains of coal, need not 

be delivered to, or picked up from, the Hawthorne Yard, but insiead may be delivered by NS, 

or picked up by NS, directly from shippers; 

9. Oversight of CSX's switching services will be provided to ensure ihat ISRR and NS 

(if Indianapolis is not a "shared asset area") receive efficient, non-discriminatory service; 

10. The Board and the Indianapoiis shippers, including IPL, must have the ab'fity to 

audit CSX's costs that are the bases for the irackage rights fee and the swiiching charge that 

NS must pay, with the Board empowered to review and prescribe a lower, reasonable fee or 

charge, if appropriate, on an expedited basis; 

11 Indefinite oversight is required to ensure lhat traffic via Kansas City or other 

interchanges to NS from westem carriers is efficient: 
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12, The transaction should nol be permitted to lake effect until all neces.sary labor 

impiementalion agreemenis and detailed operations plans are in place; 

13, Union Pacific and BN SF be required, if requested by IPL or .NS, to participate in 

a thmugh rate wiih NS at Kansas City on a nondiscrimmalory basis vis-a-vis Chicago and St, 

Louis, or. in the alternative. CSX be required ui give NS access on a nondiscrinunauii v basis 

over one of its lines from Sl. Louis or Chicago to Indianapolis, so that NS can compete 

ettectivelv with CSX for probable western coal movements lo Indianapolis, as Conrail could 

today; and, 

14, IPL mu.st be provided equal access for NS and CSX/INRD al Stout and Perry K for 

the receipi ofcoal. as Drs. Kahn and Dunbar recommended. Ifthe Board is disinclined lo adopt 

this remedy it should in the alternative require NS and CSX lo accept ""bottleneck rale" 

jurt.sdiclion for IPL. as Drs. Kahn and Dunbar also recommended. Finally, ifthe Board is 

disinclin.'d to adopt either ofthese two remedies, the Board must impose a rale cap with 

adjustments for cost changes using the Rail Cost Adjustment Factor (Adjusted) for IPL. subjeci 
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lt> oversight, at bolh its Perty K and Stout Plants, as Drs, Kahn and Dunbar recommended in the 

allemative to their preference for stmctural remedies. 

Respeclfully submitted. 

Michael F McBnde 
Bmce W, Neely 
Brenda Durham 
John M, Collins 
LeBOEUF. LAMB. GREENE & MacRAE, - L P 
1875 Connecticut Ave , N.W.. Suite 12U0 
Washington. D C. 20009-5728 
(202) 986-8000 (Telephone) 
(202)986-8102 (Facsimile) 

Allorneys for Indianapolis Power & Light Companv 

Due Date: Febmary 23. 1998 
Dated: Febmarv 23, 1998 
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• 1 t h i s ques z I zr., so c.nere's no sense g o i n g 'nacic. j 

- • 

3 j ques t i o n . 
j 

• 4 MS. TAYLOR: Can I calk: Co che w i t n e s s ? j 

5 1 MR. MC 3RIDE: 'i!"es, 'cuc -ec che r e c o r d j 

6 1 r e f l e c c t 
1 

he wicness i s c o n s u l c i n g w i c h h i s c o u n s e l i f 
i • i 

7 j he wishes • 

Wicness c o n f e r r e d '.vic'n c o u n s e l . ) 

9 THE 'A'lTNESS: Are we back, cn che r e c o r d ? 
• 

9 

10 ! 3Y MR. MC BRIDE: 

Q We've never been o f f , buc v o u r d i s c u s s i o n 

• i ^ 1 •vich your coun s e l was noc on che r e c o r d . The 

13 qxiesc i o n 13 p e n d i n g . 

14 A I f I underscand you, vou are a s k i n g me i f I 

• 1 5 b e i i e v e C SX 'vouid have che power co cnarge r a c e s co 

1 '3 F e r r y K, ano r.y b e l i e f i s yes, c.ney would have che 

... ; o p p o r c u n i cv CO r a i s e che r a c e s , co reduce che ra c e s , 

• 
he races che same. 1 9 CO ;<eep c he races che same. i 

1 3 Q And t n e y c o u l d do d i f f e r e n c c h i n g s f o r i 

:o I n d i a n a .=<.ailrcad and I n d i a n a Souchern: ::orrscc? 
• 1 

2 1 A I f chey chose co do chac, I b e i i e v e chey 

: c o u i d . • • 

1 
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5 NORFOLK SOUTHERN CORPORATION AND 
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15 f o r the P a r t i e s i n the abo v<2 - e n t i 11 ed m a t t e r , 

16 pursuanc co agreemenc, ch'.: wicness b e i n g d u l y 

17 sworn by JAN A. WILLIAMS, a N o t a r y P u b l i c i n and 

18 f o r the D i s t r i c t of Columbia, caken ac che 

19 o f f i c e s of A r n o l d i P o r t e r , 555 T w e l f t h S t r e e e , 

20 N.W., Washington, D.C., 20004-1202, a t 

21 10:00 a.m., Thursday, August 21, 1997, and Che 

22 proceedings being caken down by Ste n o t y p e by 

23 JAN A. WILLIAMS, RPR, and c r a n s c r i b e d under her 

24 d i r e c c i o n . 
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Q. I.". a:a.-. apc-.3 Fewer i l i g h c ' s t r a f f i c 

:nCO che Scouc p.:anc, : r exampie? 

A. Are you r e f e r r i n g cc the currenc 

c o n t r a c c cnac's i.". exiscence or currenc move me ncs 

cr p o c e n c i a l movements? 

Q. Currenc and p o t e n t i a l . 

A. I've had d i s c u s s i o n s wich .Mr. Knighc, 

ye s . 

Q. And does CSX have a s u b s i d i a r y which i n 

curn owns 89 p e r c e n t of t h e I n d i a n a R a i l r o a d ? 

MR. ROSEN: I f you know. 

THE WITNESS: I don't have s p e c i f i c 

knowledge as t o the aspect the way you mentioned 

i t , but I t ' s my u n d e r s t a n d i n g we have a 

c o n t r o l l i n g i n t e r e s t i n t h e I n d i a n a R a i l r o a d . 

BY MR. McBRIDE: 

Q. And, m f a c t , a r e you now or w i l l you 

s h o r t l y be on t h e board of t h e I n d i a n a R a i l r o a d ? 

A. I am now on t h e i r board. 

20 Q. So would you c h i n k i t reasonable t o 

21 conclude t h a t CSX and I n d i a n a R a i l r o a d are not 

e x a c t l y a r m ' s - l e n g t h c o m p e t i t o r s of one another? 

A. No, I would not t h m k t h a t ' s the case. 

Q. E x p l a i n t o me why you c h i n k CSX and 

I n d i a n a R a i l r o a d Company a r e head-to-head 

ALDERSON REPORTING COMPANY, INC. 
12021289-2260 18OO) FOR OEPO 

1 1 1 1 14th ST , N A 4th FLOOR WASHINGTON. D C . 20005 
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comoec 11 c r s 

MR, ROSEN: I d 0 n ' C c h i n .< t h a c ' s • w h a c 

n e s a i d . 

Buc '/ou can answer the quescion. 

THE WITNESS: I'm noc sure :hac I s a i d 

2 

3 

4 

5 

g what you j u s t asked me co r e p e a t . 

7 BY MR. McBRIDE: 

g Q, Then I ' l l s t a r t w i t h chac and I ' l l ask 

9 you i f you b e l i e v e chac CSX and I n d i a n a R a i i r o a d 

10 Company are head-to-head c o m p e t i t o r s ? 

11 A. The answer would depend on which 

12 t r a f f i c you're t a l k i n g about. 

12 Q. Okay. How about t r a f f i c t h a t comes i n 

14 on CSX o r i g i n s and t h e n i n t e r c h a n g e s w i t h I n d i a n a 

15 R a i l r o a d ? 
15 A. I t would seem t o me we would not be 

17 d i r e c t c o m p e t i t o r s where we i n t e r c h a n g e c r a f f i c 

18 CO chem. 

19 Q. Under what c i r c u m s t a n c e s would you 

20 r e g a r d y o u r s e l f , CSX, chat i s , as a c o m p e t i t o r of 

21 I n d i a n a R a i l r o a d ? 

22 A. Where c r a f f i c was a v a i l a b l e t h a t c o u l d 

23 be awarded co e i t h e r I n d i a n a R a i l r o a d or t o CSX, 

24 we wouid be compe111-or s . 

25 Q. Who has che s o l e p h y s i c a l access i n t o 

ALDERSON REPORTING COMPANY, INC. 
2021289-2260 dOOi FOR CEPO 

1111 i4th ST , N W , 4 ih FLOOR WASHINGTON, 0 C 20005 
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. j 
d i s c m c c i o n betw een 'usandCSX. ^ 

2 Q Fine. But I cake i c y c u ' r e noc here 

3 cesc i f y i n g chac you compece wich CSX? 

4 A Thac's noc my purpose, no, s i r . 

5 Q Do you compece w i t h CSX? 

6 A ^es, s i r . 

7 Q For c o a i b u s i n e s s co SCouC? 

8 A No, s i r . 

9 Q For c o a i b u s i n e s s t o P e r r y K? 

10 A No, s i r . Our c o m p e c i c i o n i s f o r g e n e r a l 

11 merchandise. 

12 Q Co you know why Mr. Sharp d i d n ' t p r o v i d e 

13 any r e b u t t a l t e s c i m o n y , by the way? 

14 A No, s i r . 

15 Q He's s c i l l i n good h e a l t h , I cake i t ? 

15 1 ^ 
I don'c know. I haven' c seen Mr. Sharp f o r 

17 1 monc hs. 

18 i Q W e i i , I t h o u g h t because he's on your board. 

19 you mighc know . 

20 i A I don'c know, 

2 1 1 Q Once CSX cook c o n c r o l . chough, do you now 

22 j f e e l some o b i i g a c i o n co r u n c o a i .iiacters by 
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CONSOLIDATED RAIL CORPORATION TARIFF CR 9001-D 
t n MVl««0 rAflt 12 

tTATXON 

M a t 
Chicago— 

BMt CArf— 
gdinburg 

S l k b A T t — -
« » p o r i * — -

r«icao«Bt— 

rllLBor*—> 
rt Maiaain 

••rrlae*-
rort ••yi»»-

ror tv l l l* 
rrankfert— 

C M C i t y — 

a*ry——~-

•ibSOtt 

Oo«h«n—— 
ar%*»«lli— 

M r r i a v l i l * 
•«rtf<>r4 

C i t y — — 

•Art»4Ul* 
••ttrTTill* 
•iffalaB4» 
(tak* CO) 

1S<U 

m i l 
•4«1 

ISC 13 
1S231 
18124 
1S2SS 
18003 
18040 

18024 
7247 

1S0,*\ 

ITEM NumeM 4TATX0k* 
HAMS 

11780, 12000 to 12030 

(D , CCD 
117*0, laOOO to 12030 
1780, laooo to 
12010, 12030 

10180, 12000 to 11780, 
1780, 

11780, 
11780. 
1780, 

11780, 
10280, 
17(00 
11780. 
11780. 
120)0 

11780. 

7S!120 
78009 

7104 
•870 

18702 

12000 to 
12000 to 
12000 to 
12000 to 
12000 to 

12030 
12030 
12030 
i;:o3o 
12030 
12030 

12000 to 12030 
12000. 12030, 

12000 to 12030 
13000 to 12020 

12000 to 
12010, 12030 
11780, 12000 to 
12010, 1202$ to 
12030 

Chieaoo, ZX>) 
.0)40, 12000 to 12030 
(••o Chiea«o, Zt) 
too, 11780, 12000 to 

11780, 12000 to 12020 
(••o Chieaoo, t l ) 
11780, 1200f to 12020 

11780, 12000 to 
12020, 12030. 17(80 
11780, 12000 to 12020 
11780, 12000 to 12020 

11780, 13000 to 12020 

XHBUHA 

•oAoLaod—• 
Indiana 
•arbor 

Xodlana-
polia 

jofforaon-
v i l l * — 

Kandall-
»tll* 

Roraoy—— 
tarayotto— 
Lar >ataino-
tapal -

I , a » o r t a — -

tabanon—• 
Lavaburfi—« 
Lifonior—-
Linwood 
(Madiaea 
CO)--—— 

t i n i t o n — 
lUploo-
Marion—— 

Michigan 
city •» 

Nidvoat 
(rortafo)-

rfK= 
TXON 
innsw 

7i878 

778(7 
18(80 
18274 
18221 
87(39 

18(22 

70(04 
18210 
18(0( 

18228 
18412 
7340 
7(841 

18810 

18^32 

ULlfocd 
(Koacioake 
CO) 18200 

Milford Jct 18207 
Milloraborg 
(tUbart 
CO) — 1 8 4 0 0 

11780, 13000 to 12020 

SM Chicago, XL) 

1800, 10478. 12000 to 
13030, 14800 to 
14818, 17718, 18028 

11780, 12000 to 12020. 
12030, 17720 

11780 
11780, 12000 to 12020 
12000 to 12030 
11780, 12000 to 12030 
11780, 12000 to 12010, 
13030 

10(30, 13000 te 13030. 
17000 
12000 to 12030 
1780, 13000 to 12030 
1780, 12000 to 12030 

.1780, 12000 to 12030 
11780, 12000 to 12030 
12000, 12010 
17(8, 10780. 13000, 
13010. 130)0, 17900 

10790, 12000 to 12030 
17930 

10010, 12000 to 1^020, 
12028, 12030. 18.80 

11780., 12000 to '20.>0 
11780. 12000 to uoy> 

11750. 12000 to 1203O 

!(•) ef titt* t*r<f4. 

CMfCtlVI MCtMKI 15. i m 

CONOLIOMO U U OMPfMAUm. 2«t a m l l SIW1 • 2SC. P.O. *m t u o . Mll«>CLr,U. >« 1O10VU23 



Attachment 4 

Page 3 of 10 

CONSOLIDATED RAIL CORPORATIOH TARIFF CR 8001-D 

2H0 MVZOCD f M l 84 

WTK Ct 1001 
amt ca aoei-o 

ICC a woi-e 
rtctfv a OOOI * 

KCT ioa 2 
m » ot •ftrciiiaa CM«a«t 

( t^ jac i ! • pr«»U>tn» •t I t f •«•»>* 

• TBI 14*0 

ctflai) 

RMMtMa Mk, er aoaeteaa irtrafer, ra, U 

1. »« cerl 

1 Tke ^ t r f t l t n m^rni^mut* MHI applv «n 
••lailt*. t%rf^ f itaeetene w m> irm 
Or*. «M«pt «a (to ifea«M threu^ rett. 
tMM cMeaitlee v U Mwette* Trw»»er, Pa. 

ITOI IMO 

1. Maiect te th« prevUteiw ef Itea • » . « e lU 
•taerk •attckfi* etorpea •« tto InPtena U l l 

<l« 

tll «IU laeif* tto felliHlnp wmmimm mmimf 
m» tm m ii*Mrt «4 wtbnm traffic ta ar trm 
(to K ^ M M l l * »«>w >-*«^* 
•taut aMratlf* ttatlaA): 

•17.00 par car 

tl4.00 par «er 

' tlt.OO par etr 

•lt«slMMa G«a(. Mtor (ton 
ar »vl«ar<ia«. In 

(inOtOW iMfaatatt) 

•itiaiiMM Caal, Mtor tton 
r MvarlaaO. «n 
(actor tton M l t M 

Intraatatal — * 

L l ^ l t * Caal ar Honlt* 
Caat Orl^Mttaa 

UB IM\«0^ 

I TtP U 

t. Tto *«Ucai»« eaarpa* * • tto eai , aa p»*tt«to4 »« 
Ita :arlf** tMhttly «n fUt «ttl« tto ICC MIU to 
atoartoa, «ait*** attor«laa atatad In tariff*, tn 
al l aartaaP raaa-tout traffle aut af tto lavfwUr 
^ l^iaa rataa ta ar f r « JafrntaMt, M aa 
pravIM In I tw OM. 

0tt af tiutow e l l aeal tattstoa frop tto 
C M 0 V et tto aararal »e«ai Carp.. totK 

• i ta ta tto W*«kae. U aaltealno Malta. Tto 
a«ltcair« ^*r» ia ti'll be afeB«rtoa to a 
a r * * ^ f t 1 - i - 9t paia f r a l ^ t k i l l ena twiawa tf 

(M»twa ( I D wNto fraa «at* • * •Mttcfclnp k i l l . 

ITH iroo immr iLL l . CT 

I ca a l l i Aaar*. M * i « t t* tto prtwtaltM af Itaa 
1 » . (to m̂ tmxtm — r a - em. ML ar̂  at jt 

laui • • m a . rt « d *(atl««a In tto l*Mt»»lllt. rr 
a«ittfil>« Uatta • • I latea In aOfTt Jl af tto 
Officlel l l t t «»ia ^repair atat'an*. ICC OML 

•ariaa. 

m a 1740 

1. aiAJect te tto prevlela 
aMltahlaa * e r « w a« t 
inaiMpatle (CRA). 

ITW 1775 

1. on aMttfklRO 
T i j i i i i a i a i Mi l l 
M7.00 par car. 

•« I tm K « . a e l l l ta**rb 
CaMral tallraaa Cwptwr *< 

ItfMa tor tto a ia l ia i l l tn t 
. CanraU allt 

far eiptanatian •f •tabrevtttttrM mrA r«««r«ne* •»<-k«. etnt lv^lnp to pa<*> tf ( k i t t a r i f f . 

IMUED AAT 11. \m trrtctiwc AAT « . 
IMUED AAT 11. \m 

IMTO UU ooarou 
Tioa. nci aMQT v u v ^ S c . ^.o. aoa *»40. Miuaeitou, M I » I « I - U O 
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ICC 371 
•MC ea aooi-a 

10429 

14*70 

(4tX0XWa. »hCC 70 

«eT a aeoi-t 
•TDOT ca OOOI-* 

ICC a 

•tCTica s 
ocfieiTia j» •iiTaiBO iiairi 4T »tcinc 

TIB 

0490 

10479 

ttaTic 

Bal#ita, BJ 

fraa • ta t l« i ivltdi. 
MitftN ta Mrttr ttraat. 
Teta»%era, a4. i w ( « M 
Tatertora. i J •tadtn to. 30744. 

laat • c m Ctfvwctttn. 
It • aaata aacalm C*. 

laet 
It 

inai«wpa(U, 
la 

IMHMpell* L iw -
•aat - «rlit<«t*n 4«a. 

•14 Ufayette aain • 
aar«i • Ina af Track at XOth *(• 

ttanavHIe inauatrial • 
yeat Mtk t t . 

Craiiifer*«llle Ortnca • 
l^iarui lnnrtpi C*. et 

tockvUi* aa. 
• « . laule line • 

t«aat • Oae away (CawKy Ltnat oa. 

. «l 

MiTcamo iiNiri I TiM 

4aam((a, M 

4tti Itraat. 
Hnn l lectric. 

• t • Trwa City i 
tmt ef interaute 409. 

LaMlavllte 
I w t 

aywUt4 
•aat 
nwiaie Ctot -
•aat • Ina *f Treat at Paat 

SOtfc ttraM 
I w t • M af Treat at Paat 

I l l e Or 

t u e 

10400 

10409 

lotsa 

l a iwr tat Ca. at 

• Intaratata 04. 
• (.;acfcMn Inawtrlal) 
af Irpca. 

b a t - U.t. Oawtt 127. 
It - Itaart Lake Ce. 

10S40 

ft« • Pain ttraat. 
It - OMaakain tivar. 10970 

STtTia 

•arta * M OMll Otfk OrtM*. 
Jattott^ ;^dwtrlat M ef 

Track, 
laat • ina Kreat . 
toar • CaMetian tottoe/i toln 

H.-m taa Hitotte ladattrtal. 

eitv. 
rr«B auaata olver wat ta 

CkwtMit Aof.. iMtuatni uaia* 
aw vara taa audiw otreet 
latemlw. 

Citv, 

Tier i lnei 
laat < tOii|9lw M*ar Ca. 
Mwt • ao^iaiiwHa Olwr. 

awial Inp'jocrlal Trackt 
Iw t - tola atraw. 
awt - OWQiaaweia oiwr . 

can Intarcaanoe at flail 
raaa OtraM. 

9wt • aita awt 27i. 
MMt - Cwt etaawtlew Ae«tt«« 

•taa aetiw (fatemfea. 

Catt 
ai 

Unttkw, l l 

Kanttn, oe 

SMlTaiao l ia iTt 

(laltaaw 
aiita It. ten inawtrui) • ma 
ef Track et Jtaw Olwr e*«v. 

a l U l w Ot. (U^lfOtt OacenAry) -
Cerk (t . 
a • OIV Wlm Prapartv. 
iwiuoinc tto aoc ri int 
aaiaaaclw Oi».. mm tna ci iwre 

(•at • a i A l a w klna) - Iw t ma 
•atafara Tard. 

- (niaklpan l ine) - alwipw 
otate aaaaltBl. 

Cwt • Interttata 97. 
• t - uwt ina toet • • 
Vara. 

Mat - (*loer inawtrlal) 
IWtrltl C«^. 
rta • tovto Ot. 

a*rter kit lain*. 

fer aipltfwdw ef eOkrevtattan^ tna r*faranc* wrk*. ta* ctnclwin* paea<t) tf tkla tariff. 

inuoo ecToKt |4. lOOt trnnivi 19, 1*04 

I t n o OT 
lOATtt UU eomufia. Noi MOOT triMT • zsc, P.O. oao 4i4S. M I U N I W U . aa iaioi-i4S 
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sn uvxotu raot to 

w m a 0001-0 

MDOT a 0001-0 
MTDOT a 0001-» 

ICC a aoai-o 
MCM a 0001-0 

U C T i a 4 
aiMCtM. WlTCOIW CIMBOI* 

•wiTaiao cuOMT »T a sT*Tioa* u " 
{To to Only 'n tto Otoawe «t tpwlf Ic 

la iTca I 
tn Sactlea 9) 

ITIM 12000 

1. Tto akarpa fer w Irwra-plwt tal tek 
I wm\ ^ t rm wa Itaattw <n * yara *r 
p(«K af a f ira ar Inawtry t* tnattor 
lacatlw eltfcla (to eenflnw tf tto aaw 
yar^ ar pttnt ef (to aew f<w tr 
lnaw(rv • I I I 

ITV 12010 

1. Tto ckarpa far w lntra-(arr,'n*l 
Mlt^t w —It f r w tna l«.atl«n «<(tkin 
(to wltcain* l laita ef a ttatltn t* 
watker lacetU^ witkin tto wtuklfip 
ll*«ta af tto a iw a tedw (cw 
tii.^ep(lw): 

Prlwtetv wmai er I 

U l l 

ear* (tott 2)-

ICMWtlwi Tto caarpa far w Intra-tarsimt 
w t t * tati l ef r»UM^r fralikt w 
•pyif^ w CMI Waale tawe 1) e l l l to----

I BMe 1 - i ^ i w w ITCC'e 97 422 09: 
37 422 19; 97 422 17; 97 421 JS: 
97 4 n 4S; 97 422 f9; 97 4 8 • • » . 

I Wte 2 0Me apollw tnly w prtwia e«<l 
etta w par a l a ^ l l e a a e rete: a l l 
111 mtn 11 aawwt* a i l l nM appty 

I ITV 120M 

1. Ito wItW ckaroa <er eay wttck 
m —in totww e leawO track tervW 
dlraetly to Canrell lecated altkln 
tkt Mittcklna tlaltt ef • t t t t iw 
tn car* kewtno • prIer aavtwnt In a 
rwa-kwt aarvtw tna pltntt tr 
Inatatrlw lawtW w a eitkln tto 
wt (ekl i« tlaltt ef tto awe ct t i lw 
Mill to 

•109.00 

•990.00 
407.00 

34a 00 

• i t j . M 

ITV 12«M 

I. Tto n w - ^ i r t o O wttca «aarw *ar 
wy wittfi W tw i r kMaaW a lacatlan < 
ca JiiWtlw vita a eamwtinp carrl i 
mmttm er nM praeaaaa er fatlawd to < 
Uw-kawl w i w t ' t yla tto cennwtin* 
carrier wiil aa w fat law (aw 
tkceptlw): 

rr i wtet V 
k t i l . t w ear* 

I 2)-

f iceptlw: Tto a w i t A 
ef relli far tmr witea awM 

f re l^ t * » • aawlna •» i * ^ ! * 
ctota 1) e l l l to-

i *440.00 
4M.0Q 

ua.oo 

Mt* 1-«aaltw w OTCC'e 97 422 01; 
Jf 422 19; 97 * a '7 ; »7 422 » i 
J7 422 49: 97 422 09: 17 422 to). 

w t * 2-t*t* tp^ tw tmy aa prtvat* a«il 
r l ta to per aiaawlleeae rata; a l lew 
I i i w t i p a » m » wil l aat topiv 

ITCH 12049 

Tto IMI itoirOta ewltW «aar«* fer 
wy wttca • wta» totwW a lecMlen 
w a a wa J«a«atlw wltk a carmwtlno 
carrier idwttor tot pi i t aitd ar 
fallawd kv • llr«-kawl i i I I I K * 
tto caamctlna wrr ler at l l to w 
lel lawt 

arloeteiy 
lall 

•r t 

l i ta 120M 

•4U.M 
900.M 

TtUmW, BUTCBItl • *^ 
Tto ctorta tar any witck 

w t w w traeto letoted w PCT wd paint 
*f intarckenoa w1«a eennacttno carrier* 
Mton awk ckarpw ere tOeartod In idtela 

In part w «r*ff tt rewtwd fr«» ar 
«a»w • peim eutttdi w l t i * l toit t 
ef tto taw t t M l w e lU to tsoo.oo 

»*r aap lwet ian tf tabr r» l * t l *n» *na f * f» r *nc* w r k * . * * • e*«»»<»na to p*4*) af t k l * t a r i f f . 

t l l U U JM.t 12. I«*9 
f ir iCTiM au 

^ a ^ w v = : w e B r = s e 

OBT r. 

itaxo IT 
axooiiuTco u u oawuT.oo, 20Oi ataat STKIT • ZJC, P.O. mm 414a. wiuMtfu. aa toioi-ua 
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9TO NtviasD raoK 140 

SECTIOH 4 
MCIM0C41. twlTClleC (Eictat t t attW)_ 

tMDtMI«aOI.)t. IM 

ITV aaoMu 

•91 touth iwraon-

ADM HiKlna-- UOO 0*th«l *v*-

tul ion Ua Turptna 
tndtrtw Ow Ca.. Inc. - - -
AWlwd CkWical 
Outlar riper 
Calte feedi 
capital City total* 
Cartar »w naO»r 

Cantral aeya-

17719 
(Cont'd) 

ZJSl t«uti» tlkto---
*S»7 U |r«dhury 
OIS C IJfd «(rwt-

*̂11 liaut f leld---
J120 a »wt tead---
2210 Oll«er AWtoi-
1421 wwt Mtk S f -

1140 U 'Itk St-

Cwtral ttatw Wrakow** --
Chrytltr IndlanawH* 

» j » * w r -
Cit l iwe ow Cake u t i u t y -
< l i ,J ) Cttt*«to Ow Cok* 

U t i l i t y 
Cannar Carperatlan--

Countrviork Ceeperatlva-
Cai«ttrvtort Caapk-rativ*-

Crwtlw* Uprwalena Cr«*-
9 4 Lukricwt 
i l l i l l l y 
t l l t u i y 
fard Indlenewll* 
• *n* Canr aaw 
Gwaral » lw a w l e a l 
Owaral * l w a w l c a l 
M a a Indlanopalla 

(AparttXtote 1> 
ga a a Indtanapetl* 
Orocar* C^cpty-
A CD Hawaan Carpenoon-
M*rlt*oe |nylro»**«^t*l 

tarvie* (Wi* 1) 
( I i t i Hart taw 
(nviranawtal torvU*— 

Mill wr4 OrlffUk 

1010 •••••vt l t -

1100 »eutk It* 
« Cancel 

rr>*w«t 
J900 I. 20tk St . 

24J5 Kantucky »v* 
1*01 S tk*f«an Or 

n t e aortk a r l i n t t w -
1JJ1 W 2»th St 
Stack Tard riant Ol----
Stock T*rd riant K 
4000 in«llik lxm 
C*nc*l 
1900 S tayttena 

la 

201 • iiardlnp 
J40 »* l i * » l ^ rtwy 
4)10 tt*ut f ield itrtk Orlv*-
20to t r iMnf ton l lvd 

f w r ( * n Icn. • • • i k Crev*-

7901 W torn* t t 

HOTC I - tot open to •*<lp' ' t«*t fuUcMn* . 
CD • l^nCTivi Jwiy 'w^-

OlSTIICT 
LOCATtW 

Ct 

MtO JUHk. IOH WIT* 

CSKT. II 

n* CM 

t soo.00 

t Jto.00 
sa*«2.oo 

t 709.00 

I (TTD » JOO.00 
<ji)cnS5eiii> •0**2.00 

d D t 109.00 

I 

t J90.ro 

rrry^ t joo.oo 
/ T T T f m i 1 7) 04*92.00 

( | 1 J > 209.00 

S J90.00 

fer atpianatlw ef ttker akkravUt.wt erel r.Uranc. w r U , *** ewcl-dtno OaoeO *• t K U t ^ 

ISSUCO .(ULT 14. 1007 
ffUCIIVl »U0U«t S. 1997 
(Eaewi • • I t t t d ' 

COHI«..04T« M U COtrOtM.ON. 2001 M.rtT » T . | T % K . r.C 00. 4U2J, rMlAOlLMU. rt 10101-U21 
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7TII UVZOBO that 148 

• TCP 

tfCTIOH 4 
•eclftoCAi. SKiTCkins (enetpt — eoted) 

IdOIAUWllC. IM 

MTUCCM 

400KSS 
OlSTIICT 
lOCATIV 

AacTia umr 
csiT. (oao 

n t CM 

17719 
(Can-
cltiaW) 

laler weed >r*wrver* 
Iltlnalc Cerwl a i l l * 
Indlwtpellt dewpeper 
If^ltfMpalU aawr and iiokt 
IndlwapelU akraadlnt 
Intertlat* WarWawIno, 

Inc. 

3409 Mrnawrtk 
17J0 w alekifen St-
tJ9 (•*t Seutk tt--
J600 M Artinetan---
J n tkelky Sf 

|nt*r8tate 
j«kn Swttn Ce 
Kerr toOw Chwical 
aw tett Oaa Ce Ito 

Ine-

rtc 
aerwandl** wrakawt---
aercfcendlw torahawe---
total Serviee SupplV 
aid MertM War akew C* 
Nanarck Oewrape 
aanaey *reauct* Ca. 
( L i i ) totlenal Starck 

leal 
•avlaior intarmtleMl--
Olln orew 
Pekwy Cwtelr.^ Cerp---
faper Nanufr<tvr1no 
Pecklney Varia Treto US« 

inc. 
awtor Mte 

•reup iMMttrlw-
tee, ine 

tetlly induatriw 
tutky Ouiiaina rraducta-
tctocknan totala 
Snyder sarvlcw 
Sautkawtem Suralv-
St ClOir 
ttane Centeitoi 
Thawm Cenewar flactranle* 
Ulrica a w l c a l 
y*n tot*r keaera 
weyerkaeuear 
Ui l l l iMtte inauetrle* 

4001 u Hlnne«ota St---
1401 S K*y*tant «wt---
1000 aurckaan Aw 
USO Sautk Itrtort Ot-
239 S letatle 
404 S tit ley 
JOOO I Stolfcy 
1414 t Mwt St 
914 tarriaan It 

7900 keekvllle i d - -
4JSI uwt torrl* St-

ISIS Orewer It 
99*9 IraekvUl* td--
1000 S tott Id-
21J9 S«ut field la - -
•929 Iwt JJr*-

UM I. Tikto *v*. - - ' 
2002 Seutk t**t tt--' 
420 S Mlawt 
7170 « torrti tt 
UOO S TIbto *»• 
2J4 I Kltt*y lv* . - - -
•JO kmwtol* * •* - - • 
• C*nc«l 
J91* rra*pect St — 
19M St field U or--
6400 Inolltk » « • - - • 
•00 B Skeiaw Or 
J111 • rwt td-
742J I M Sl 
JOOO S Skelkr 
2900 « frtnklln 14--

aoTt 1 - Mt *p*n t* ••ciprectl Saltekino. 

•300.00 

fer tiplanatlan ef atk*r akkrtvittioot knd r*f*r»ne* w r U , • • * eencludlnp paa*(t> • • tkie ter l f f . 

ISSUCO «UT 1, 1W7 EfFCCTtVI WT 22, 1*07 

ISSUtO OT ^ 
coHioiioArio 1*11. ca»oi»iioK. jooi mtni j t i in • 2je. ».o. ooa 4U2J, •auaoitmu, oa ioioi-u2S 
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iS t i orrzatb V M S 104 

HCTin 7 
IBTIIdlOUTI WITCalHt 

ITI 

10007 

t0021 

10022 

tppiicaiu 4T 

Ouffale--

a i 

CInclwati-

Clwlnnatl-

-ar Me eamactlnp Una-

•IL 

Ow ctfractlnp Un*-

-oa 

KTMfi MlBTt Of leTvcataai WITB 
• LoiaOtM 

cmm rii eta 
(ncvT M aoTV) 

a L 

CTM. IMT 

Cltaa llto> 

Anetker eeanwtlni t l w 

ca. CMT, ai-

•m.a 
( H P aoD.w 

•IB2.M 

<MD OZM.M 

ioas r iewl i 

Ml 

totrelf 

i w t at i w i f 

i i f f i 

I r ie - -

ow ewnwtlNO K"*" 
(Cicept w toted) 

ttna line--
riicept w Mted) 

Sia*.40 

CacwtlWi tawil I* totww tto fellwlno aarrier*. charw el l l 

CS«T, • • -

•Ml Me camwttnp l lw-

•U 

• I t 

(Inp l ir 
M.0. TIM 

IC 

•LT 

flO- (EDMVO.M 

cur- »• 
ettt* l ine -

tap l laa» CUD >79.M 

I fM 

Oif 

O1I7.00 

OEDaoa.a 

• I I 

laali H U -

L a w l a r -

Me cowwtlnp llne-- •totker itlnp l i a r - • IM.M 

-IB It COT 0114.1 

•-ai can dD ua.m 
10091 i i a p » 

Moaiwe 

C t n 
COXT 
a 
IMT 
aa 

•Mt.OO 
QDDa io.M 

•197.M 
•I I7.M 

OD • 40.M 
can •( 
•laoiM 

Ioar et mix • IM. 

le-

Strwter-

101M Utif 

101M 

-IB nuwie 4 taeterw m 
(•I I I trwM 1 end 2)--* •100.M 

-IB • W . O i 
a , CSS 

• u AT r̂ •IM.M 

RMT 

•170.M 

•179.M 

IMTM U U TIM, 2M1 RMKIT STItlT - 23C. 0.0. OM 41411, MHUaUMIA, PA 10101-1423 
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A T h a c ' 3 r i g h t . 

Q Do you 'Knov wh.ac esci.-naces IP&L used i n 

determining whecher :.t should b u i l d scrubbers i n 

Petersburg racher than buy lower s u l f u r wescern c o a l ? 

A I t ' s my understanding thac s u l f u r 

emission -- s u l f u r emission allowance p r i c e s would 

have to be in excess cf $1600 to j u s t i f y s w i t c h i n g 

over to Powder River B a s i n c o a l , but I don't know 

what kind of numbers they were using i n t e r n a l l y . 

Q You don't know thac they used $400 f o r 

s u l f u r d i o x i d e c r e d i t i n 1992? 

A No, I do not. 

Q Does chat sound l i k e a reasonable number at 

chat time based on what other peopie were p r o j e c t i n g ? 

A I t sounds high. 

Q I f the number had been lower, l i k e the $100 

t h a t t h e y ' r e s e l l i n g for today, give or take, might 

they have made a d i f f e r e n t judgment about usi n g PRB 

c o a l i n s t e a d of scrubbing Indiana c o a l ? 

A No, i t goes the other way, Mike. You have 

to -- i f emission allowance p r i c e s were high, i n the 

range of $1620, then they could j u s t i f y s w i c c h i n g 

ACE-FED IRAL REPORTERS, INC. 
Nattotiwide Coveiage 

M2-347-37D0 a0fr336 MM 4tO40*.2SS0 
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Orrison 

> 0 • Oh, I'm sorry. 

2 A. And i t says in here that '.oday -- t h i s 

• 3 i s ac the bottom of the page under item number 2, 

4 the second sentence? 

5 Q. Yes. 

• € A. "Today, ISRR can interchange with 

7 Conrail for subsequent movement to the 

• 
8 Stout Plant. There i s no operating reason why 

9 post-transaction ISRR's a b i l i t y to handle coal 

10 raovements delivered to the Stout Plant w i l l be 

• 
11 affected at the l e a s t . At post - transact ion CSX 

12 w i l l assume that role." 

13 You described that operations to me in 

• 14 your f i r s t questions and so chat thac operation 

15 would not require the t r a i n to go to the 

16 Hawthorne Yard. 
V 

17 Q. Okay. i didn't understand that from 

18 reading thi s , and I appreciate your 

19 c l a r i f i c a t i o n . 

• 20 So that would mean that an Indiana 

21 Southern train would connect -- destined for the 

• 
22 Stout Plant would connect with CSX where on that 

• 

For The Record, Inc. 
Suburban Maryland (301)870-8025 
Washingcon, D.C. (202)833-8503 
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• 
O m s o n 

1 r o u t i g ? 

• 

2 

3 

A. When we s t a r t e d t h i s l i n e of d i s c u s s i o n 

t h i s morning, you i n d i c a t e d t o me t h a t t h e ISRR 

4 b r i n g s t r a i n s up che former P e t e r s b u r g secondary 

• 

5 

6 

t r a c k t o t h i s m i l e p o s t 6? 

Q. Uh-huh. 

7 A. And t h a t C o n r a i l then takes t h a t t r a m 

• 
8 up t h e C o n r a i l s t u b , around t h i s s e m i c i r c l e and 

9 down t o the S t o u t P l a n t , but t h e y don't t a k e i t 

10 t o the S t o u t P l a n t ; t h e y a c t u a l l y g i v e i t t o 

• 
11 t h e INRD at t h a t l o c a t i o n t o go t o t h e 

12 Stouc Plane. 

13 Q. Okay. . 

• 14 A. Thac o p e r a c i o n does noc r e q u i r e che 

15 C r a i n t o go Co Hawchorne Yard. 

16 And so i f t h a t ' s the c u r r e n t o p e r a t i o n . 

• 17 what we're t r y i n g t o say here i s thac ' a t ' s my 

18 u n d e r s t a n d i n g o f t h e c u r r e n t o p e r a c i o n s , c h a t 

• 

19 CSX w i l l p l a y t h a t incermediace r o l e , t h e r o l e 
• 

20 t h a t C o n r a i l c u r r e n t l y p l a y s as an i n t e r m e d i a r y 

21 t o p u t a crew on t h e t r a i n at m i l e p o s t 6 and 

• 
22 t a k e I t t h i s s h o r t d i s t a n c e down so t h e INRD 

• 

For The Reccrd, I n c . 
Suburban Maryland (301)870-8025 
Washington, D.C. (202)833-8503 
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• 
O r r i s o n 1 

can get on the t r a i n and take i t t o t h e 

2 Stout P l a n t . 

• 
3 Q. So i n o t h e r words, CSX w i l l n o t take 

4 t h a t t r a i n up t o t h e Hawthorne Yar d t o 

• 
S 

6 

i n t s r c h a n g e w i t h INRD; i t w i l l i n f a c t do the 

i n t e r c h a n g e as C o n r a i l does t o d a y a t t h e 

7 Raymond S t r e e t I n t e r c h a n g e ? 

• 
8 A. That's what the l a s t s e n t e n c e on the 

9 bottom of page 655 i s t r y i n g t o r e l a t e . 

10 Q. Okay. I a p p r e c i a t e t h a t c l a r i f i c a t i o n . 

• 11 A l l r i g h t . Now, l e t ' s s w i t c h them from 

12 S t o u t and t a l k a b i t about P e r r y K. 

13 Under what c i r c u m s t a n c e s w i l l IP&L c o a l 

• 14 t r a i n s be .-Tioved i n t o the P e r r y K P l a n t w i t h o u t 

IS b e i n g r o u t e d t o t h e Hawthorne Yard? 

16 A. Would you read back t h e q u e s t i o n i 

• 
17 p l e a s e . 

18 (Tho r e c o r d was road as f o l l o w s : ) 

• 
19 

20 

"QUESTION: Under what c i r c u m s t a n c e s 

w i l l IP&L c o a l t r a i n s be moved i n t o t h e Perry K 

21 P l a n t w i t h o u t b e i n g r o u t e d t o t h e 

• 22 Hawthorne Yard?" 

• 

For The Record, I n c . 
Suburban Maryland (301)870-8025 
Washmqtor, D.C. (202)833 - 8503 
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9 1 

on what ; w he e x i s t i n g C o n r a i l nai.: l i n e and 

around m t c Hawchorne y a r d t h a t way. 

Q But i t ' we c o u l d f o r g e t the c o l o r of t h e 

l o c o m o t i v e and we were j u s t t r y i n g t o get che t r a i n 

t h e r e m t h e r:;ost e f f i c i e n t way -- you und e r s t a n d 

what I mean cy s a y i n g f o r g e t t i n g t he c o l o r of the 

1ocomot i v e ? 

A S t r i c t l y f r o m an o p e r a t i o n a l s t a n d p o i n t , 

f r o m our s t a n d p o m t , p r o b a b l y che best p l a c e t o 

i n t e r c h a n g e a t r a m would be a t che cop of che h i l l . 

Q Now, I am g o i n g t o show you a page from the 

h i g h l y c o n f i d e n t i a l volume 2B which i s not where your 

t e s t i m o n y i s I j c a t e d , b ut t h e page i s marked p u b l i c , 

f r o m IPL's d i s c o v e r y p r o d u c t i o n . There's no problem 

h e r e . I'm s i m p i y m d i c a t i n g t h i s was a document 

Mr. V a n i n e t t i i n c l u d e d i n h i s t e s t i m o n y , b ut i t ' s 

f r o m che t r a d e c r e s s , so I don't t h i n k we're gomg co 

have any pr o b l e m under the c o n f i d e n t i a l i t y 

r e s t r i c t i o n s of che p r o c e e d i n g . 

MR. MORELL: I have t h e n o n c o n f i d e n t i a l 

page . 

BY MR. MC BRIDE: 

ACE-FEDERAL REPORTERS, INC. 
NUoonwodc Covenge 

202-347-3700 aP?-336-66M 410684-2550 
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1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX '.RANSPORTATION, INC. 

NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS 

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

9 RAILROAD CONTROL APPLICATION 

HIGHLY CONFIDENTIAL 

Washington, D.C. 

Thursday, September 18, 1997 

D e p o s i t i o n of JOHN W. SNOW, a w i t n e s s 

h e r e i n , c a l l e d f o r e x a m i n a t i o n by coun s e l f o r the 

P a r t i e s i n the a b o v e - e n t i t l e d m a t t e r , p u r s u a n t t o 

agreement, tne w i t n e s s b e i n g d u l y sworn by MARY 

GRACE CASTLEBERRY, a N o t a r y P u b i i c i n and f o r che 

D i s t r i c t of Columbia, t a k e n a t the o f f i c e s of 

A r n o l d & P o r t e r . 555 T w e l f t h S t r e e t , N.W , 

Washington, D.C, 20004 - 1202, at 1 0 0 0 a.m., 

Thursday, Sepcember 18, 1997, and t h e proce e d i n g s 

22 b e i n g caken down by Stenotype by MARY GRACE 

23 CASTLEBERRY, RPR, and t r a n s c r i b e d under her 

24 d i r e c t i o n . 

12 

13 
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16 

17 
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16 3 

.appropriate person co calk about c.'-.at. although 

Mr. Hart i g h c o e as w e l l . 

Q. Would CSX .have any 3b] e c t i o n co caking 

che c r a f f i c of che s o r t I ]ust described ac some 

point other chan che Hawchorn yard and b r m g m g 

I t to the Stout plant? 

A. We may or we may noc and I wouldn't te 

the one who would know. 

3 

4 

5 

i 

1 

i 

^ Q. I see. Do you underscand that a lot cf 

shippers own t h e i r own coal cars tliese days? 
A. These days and many days in the past 

Q. And you understand chat a shipper who 

I3 owni. i c s own cars might prefer to have che mosc 

-4 e f f i c i e n t arrangement for che delivery of coai? 

15 A. In which regard chey're not much 

16 different from shippers of coal generally. 

17 Q. Right, but you do understand that? 

19 . Sure. That's true of a l l coal shippers 

19 chat I'm aware of. 

23 Q. And che applicants are advocating 

2i e f f i c i e n c y as one of the benefits of the proposed 

*2 transaction, correct? 

A. We're not advocating i t . We're saying 

*̂ thac one of the benefits of the cransaction w i l l 

be greater e f f i c i e n c y 

ALDERSON REPORTING COMPANY, INC. 
202I280-22SO lOOOl FOR OEPO 

M 11 1 Ath ST . N M 4th FtOOa WASHINGTON. 0 C . 20009 
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Attachment 

Page I of 12 

• 1 B E F O R E THE 

2 1 S U R F A C E T R A N S P O R T A T I O N BOARD 

• 

3 

4 

5 C S X C O R P O R A T I O N AND CSX : 

6 T R A N S P O R T A T I O N I N C . , : S T B F i n a n c e D o c k e t 

• 7 N O R F O L K S O U T H E R N C O R P O R A T I O N : N o . 3 3 3 8 8 

8 AND N O R F O L K S O U T H E R N RAILWAY : 

9 C O M P A N Y - - C O N T R O L AND O P E R A T I N G : 

• 
10 L E A S E S / A G R E E M E N T S - - C O N R A I L : 

11 I N C . AND C O N S O L I D A T E D R A I L : 

12 C O R P O R A T I O N : 
• 

14 

• 15 

16 D E P O S I T I O N OF G E R A L D V A N I N E T T I 

17 

• 18 

19 1 W a s h i n g t o n , D . C . 

20 T h u r s d a y , J a n u a r y 8 , 1 9 9 8 

• 2 1 • R E P O R T E D B Y : 

22 S U S I E K . STROUD 

• 

ACE-FEDERAL REPORTERS, INC. 
[sUbonwide Covenge 

202-347-3-/'TO 900.336«646 410*84-2550 
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124 

2 
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10 
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17 

18 

19 

20 

21 

22 

t r u c k s go by e v e r y 10 seconds o r 5 seconds. One 

t r u c k every 13 minutes i s n e g l i g i b l e , cne c r u c k every 

6 minutes i s l e s s n e g l i g i b l e , b u t s t i l l -- t h e p u b l i c 

p e r c e p t i o n of congested t r u c k s , t h i s i s n ' t a l o t of 

t r u c k i n g . 

Q Wait a minute now. F i r s t o f a l l , you know, 

do you n o t , t h a t t he p l a n t i s n o t on t h e i n t e r s t a t e 

highway, so a t some p e n t the t r u c k s are g o i n g t o 

have t o go on a c i t y s t r e e t ? 

A Sure. 

And t h e y ' r e g o i n g t o have t o go i n t o che Q 

plan e ? 

A 

Q 

A 

Q 

R i g h t . 

And you t e s t i f i e d you've never been t h e r e ? 

That's r i g h t . 

And you've t e s t i f i e d abouc what you 

un d e r s t a n d t o be the sav i n g s of u n l o a d i n g oy t r u c k 

v e r s u s r a i l ; c o r r e c t ? 

A R i g h t . 

Q Do you know, even t h o u g h you haven't been 

t h e r e , t h a t t h e S t o u t plane has u n l o a d i n g f a c i l i c i e s 

a l r e a d y m p l a c e ? 

ACE-FEDERAL REPORTERS, INC. 

an-347-3?a) 
NaOoBwida Cownga 

a0»'336*646 41(Mft4-2S50 
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1 

• 1 A I'm aware of those r a i l c a r s . 

2 Q Do you know whether you can use t r u c k s to 

3 load i n t o chose f a c i l i t i e s ? 

• 4 A To unload? 

5 Q To unload. 

6 A Truci^s can unload -- you can unload t r u c k s 

• 7 j u s c about wherever you need to, so you don't have to 

8 have a f a c i l i t y , per se. 

9 ! Q Le t ' s i n v e s t i g a t e that for a minute. 1 

• 
t h i n k you e a r l i e r t e s t i f i e d that you're aware of 10 t h i n k you e a r l i e r t e s t i f i e d that you're aware of 

11 r a i l c a r thawing sheds? 

12 A That's c o r r e c t . 
• 

13 Q Have you ever seen a r a i l c a r thawing shed 

14 chat mighc noc accommodate a truck? 

• 
15 A I don't know i f I ' v a ever looked at one. 

16 i U s u a l l y thaw sheds are l o c a t e d s e p a r a t e l y from the 

17 r a i l c a r unloading f a c i l i t y . But t h i s assumes chat 

• 18 you w.ant to unload your t r u c k s i n the r a i l c a r 

19 unloading f a c i l i t y . What I'm saying i s the t r u c k s m 

20 a l o t of cases w i l l unload on a s t o c k p i l e . 

• 21 Q But do you know t h a t , at Stout, when they 

22 unload the coal from r a i l c a r s , i t goes d i r e c t l y i n t o 

• 

ACE-FEDERAL REPORTERS, INC. 
NaMonwida Coverage 

202-347-3700 8QM364646 41MS4.J3S0 
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the bunkers where the coal i s stored to f i r e che 

plant, or do you not? 

3 A That 13 very ty p i c a l in a power plant that 

4 part of the coal could be diverted d i r e c t l y , but in 

5 most -- well, in a l l cases, i t i s p r i m a r i l y diverted 

6 out into the st o c k p i l e . 

7 Q Can you t e s t i f y under oath that the coal 

8 could be trucked in and go d i r e c t l y into che bunkers? 

9 A I haven't been inco the piant so I can't 

10 say chac. I w i l l say though that I have been 

11 involved in s i t u a t i o n s where I have gone in with the 

12 trucking company I've worked for, and we have 

13 converted such f a c i l i t i e s to be eble to accommodace 

14 trucks. I t ' s not a big deal, Mike. 

15 Q Well, you're noc t e s t i f y i n g , I take i t , 

16 Chac, ac Scouc, i c costs a do l l a r a ton or so more to 

17 unload by r a i l than by truck, are you? 

18 A I've put a number to i t , that's $2 i n 

19 t o t a l . 

20 Q No, no. S2 was a rate number. I'm 

21 reminding you of a $1 a ton for unloading coscs m 

22 your testimony? 

ACE-FEDERAL REPORTERS, INC. 
NatfcaiwidaCriiniBgB 

202-347-3700 aOMM 06** 4IO-6A4-2SS0 
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127 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

1 A I have no $1 unloading cost i n my 

t e s t imony. 

Q I t h i n k you do. Why don't you turn to 

HC-504, your page 5, look at the l a s t sentence of che 

f i r s t paragraph, under your t r u c k competition 

heading. I t r e f l e c t s " a b i l i t y a f f o r d e d by truck 

t r a n s p o r t i n g on a d i f f e r e n t i a l i n loading and 

unloading c o s c s and somecimes upset the current 

advantage of more chan a d o l l a r a con i n d i r e c c 

c r a n s p o r c a t i o n c o s t s " ? 

A R i g h t . 

Q Was t h a t testimony intended to i n d i c a t e 

that i t can c o s t a d o l l a r a ton more to unload by 

r a i l than by t r u c k ? 

A No, i t ' s t a l k i n g about loading and 

unloading, so loading a t the c o a l mine and unloading 

at the power p l a n t , and a l l the other c o s t s that go 

with i c . 

Q W e l l , are you c e s c i f y i n g chat i c costs more 

to move a ton of c o a l by truck chan by r a i l to the 

scout p l a n t , or are you not so t e s t i f y i n g ? 

A From the Farmersburg mine? 
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Q Whst was this paragraph -- does t h i s 

paragraph apply to Stouc? Let ms ask thac f i r s c . 

A Yeah. 

Q IC does, even chough you've never been 

chere ? 

A Yeah. 

Q Well, and you don'C know how they unload 

the coal there, do you? 

A They unload i t in a r a i l c a r , I know how 

they unload r a i l c a r s , I don't know how they unload 

trucks. 

Q Do you know che cost of unloading coal of 

r a i l versus truck at Stout? 

A No, I'm not aware thac they have ever 

unloaded trucks at Stout. 

Q So this sentence couldn't apply to Stout 

because you don't kuow what the process i s ; correct? 

A That's my estimate on the baais of a l o t of 

experience doing these kinds of thinga. 

Q But i f I were to t e l l you that IP & L 

believes i t ' s cheaper to unload by r a i l than by 

truck. Do you have any information about Stout 

ACE-FEDERAL REPORTERS, INC. 
NaMaawKleCo««a«e 
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s p e c i f i c a l l y to contradict that? 

A No, I don't . 

Q And, m fact, do you know that when coai i s 

moved by cruck in che winter, i t can freeze? 

A Yes, s i r . 

Q And do you know that che wind c h i l l facccr 

i s a bigger problem for a cruck chan a r a i l r o a d car? 

A Noc unless you accommodace i c by piping 

your exhausc gases back into r e chamber where you're 

hauling che coal. And I've worked on projects in the 

Rocky Mountains where i t gets considerably colder, 

you have colder wind c h i l l factors where you're doing 

that to have, in essence, a portable thaw shed. Your 

chamber i s heated so the coai doesn't freeze and 

s t i c k to the inside of the trucks. In addition, you 

can put conditioning agents; you can put 84re«if sheets 

on the insides of the trucks to keep i t from hangir:g 

up. That's one of the advantages to truck i s you 

don't have frozen coal problems i f you design for i t . 

Q Let's not t a l k in general, l e t ' s talk about 

Stout. Are you aware they have a r a i l c a r thawing 

shed at stock? 
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• 1 A I ' .Tl not aware of t h a t . 

2 Q Are you aware of whether they have any kind 

3 of truck accomodater? 

• 4 A I'm not aware. 

5 Q Now, l e t ' a t a l k about your g e n e r a l 

6 knowledge about r a i l c a r thawing sheds. Are you aware 

• 7 tha t they get heated up to a very c o n s i d e r a b l e 

8 temperature? 

9 A That does not s u r p r i s e . 

10 Q Do you know chac? 

11 A No, I don't. 

12 Q Have you ever seen a r a i l c a r thawed i n a 

13 thawing shed? 

14 A Yes, s i r . 

• 
15 Q Did i t get very hot i n chere co thaw che 

16 c o a l ? 

17 A Yea, i t did. 

• i8 Q Hot enough, do you think, to burn up the 

19 t i r e s , i f you put a truck i n t h e r e as opposed to the 

2 0 r a i l r o a d car? 

• 21 A I wouldn't know. 

22 Q You wouldn't know. 

• 

ACE-FEDERAL REPORTERS, INC. 
• 
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• 
1 A That assumes t.hat che truck has co unload 

2 i n che thaw shed. 

3 Q Right. 

• 4 A And t h a t ' s a very strange assumption. 

5 Q Well, where would you thaw the truck i f you 

6 were t a k i n g c o a l to Stout v i a truck, where would you 

• 7 thaw i t ? 

8 A My point i s you would not thaw the truc k 

9 out. You would design the t r u c k properly so th a t non­

• 10 the c o a l does not f r e e z e i n t o the truck. You j u s t go 

11 r i g h t out in t o the s t o c k p i l e and dump i t , you don't 

12 have to contend with frozen c o a l i f >ou're running 
• j 13 t r u c k s with the proper des i g n . 1 

14 Q That's the i d e a l that you j u s t t e s t i f i e d i 

15 to? i 
• 

16 A Yeah. 

17 Q But in r e a l i t y you know that c o a l sometimes 

• 18 f r e e z e s i n t r u c k s ; c o r r e c t ? 

19 A I f you don't design f o r i t , sure. 

20 Q And what happens when coal f r e e z e s i n a 

• 21 t r u c k , how do you get i t out? You e i t h e r have to get 

22 a thawing shed to get i t out or you have to wait for 

• 

ACE-FEDERAL REPORTERS, INC. 
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t h e t e m p e r a t u r e t o r i s e so i t cos'-s; r i g h t ? 

A There's a bunch of c i r c u m s t a n c e s you can 

thaw out a t r u c k . I'm not aware o f anybody ever 

t h a w i n g a t r u c k i n a thaw shed. 

Q W e l l , do you know t h a t you cannot u n l o a d a 

t r u c k i n the r a i l c a r t h a w i n g shed a t S t o u t ? 

ACE-FEDERAL REPORTERS, INC. 
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• 1 A I don't know that one way or the other. 

2 The circumstances you d e s c r i b e are thi n g s that I used 

3 to contend with on a r e g u l a r b a s i s w h i l e working with 

• 4 Savage. The cost you i n c u r i n thawing r a i l c a r s i s a 

5 s i g n i f i c a n t cost, you're consuming e l e c t r i c i t y or gas 

6 to thaw ouc these r a i l c a r s , and one of the c o s t s 

• 7 involved i s the use of r t u c k s . So yoa avoid these 

8 cos t s , you design the t r u c k s p r o p e r l y and you go out 

9 and s t o c k p i l e and unload the c o a l . 
• 

10 Q But you don'C know what the cost of 

11 unloading c o a l at Stout waa? 

12 A No, I don't. 
• 

13 Q And do you know what the r a t e s were for 

14 moving c o a l by truck v e r s u s r a i . l to Stout? 

• 
15 A No, I don't. 

16 Q So you don't know whether your $2 per ton 

17 d i f f e r e n t i a l f i g u r e that you c i t e d i s , i n f a c t . 

• 18 a p p l i c a b l e a t Stout, do you? 

19 A I would be very s u r p r i s e d i f i t were not 

20 a p p l i c a b l e . 

• 21 Q But you don't know f o r a f a c t that i t ' s 

22 t rue ? 

• 
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A I don'C )cnow for a face i c ' s crue. 

Q And m any event, you made the scacemenc on 

che boccom of page 7 chac che S2 per con d i f f e r e n c i a l 

only abouc Farmersburg; isn'c chac correct? 

A Yeah, a s p e c i f i c s i t u a t i o n involving 

Farmersburg and Scouc. 

Q Do you know chat the d i f f e r e n t i a l i s 

greater from a l l che ocher minea chat service Stouc? 

A I haven'c looked at che ocher mines 

r e l a t i v e co Scouc. 

Q So you don't know that either? 

A No. 

Q You c e s t i f i e d about PRB coal. Powder River 

Basin coal, in your a r t i c l e which you indicated that 

the market for that went as far ease as someplace 

around I l l i n o i s . Do you remember chac? 

A Yes, s i r . 

Q Thac a r c i c l e was wriccen abouc 1993 or '4, 

I guess you said? 

A ' 94 . 

Q I'm referring to HC 526. Since chat time, 

Che market for PRB coal haa moved further eaat. 
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comes l.n by c r u c k , however, you've c e s c i f i e d a.nd your 

cestimony says i t would go t o t.he s t o c k p i l e ; c o r r e c t ? 

A Ic c c u l d go t o che s t o c k p i l e 

Q Does che r a i l u n l o a d m g f a c i l i . - y p e r m i t a 

t r u c k t o put ic s t r a i g h t i n t o che bunker? 

A Does t h e r a i l u n l o a d i n g f a c i l i t y p e r m i t a 

t r u c k - -

Q To l i f t Che bed and p u t che c o a l i n t o the 

b u n .i' 3 r . 

A I had che u n d e r s t a n d i n g , a g a i n f r o m 

Mr. K n i g h t , chat i t would be possib.''a t o .have the 

c o a l unloaded m such a way as t o go on the 

s t o c k p i l e , e l i m i n a t i n g the do u b l e h a n d l i n g . And I 

b e l i e v e he c o l d me t h a t -- I'm t r y i n g t o r e c a l l o t h e r 

p a r t s of che c o n v e r s a t i o n s t h a t we had, and I j u s t 

c a n ' t recai.1 chem r i g h c now. 

Q I g a t h e r you're t r y i n g t o t e l l me t h a t you 

t h m k IP&L renews mor'--' about t h e s e f a c i l i t i e s and how 

t o u n l o a d c c a l a t t h e Stout p l a n t t h a n you, Tom 

Hoback, do? 

A Yes, s i r . 

Q Now, t a k i n g you back a few y e a r s , were you 

ACE-FEDERAL REPORTERS, INC. 
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t r u c k s t o p ar.d go n o r t h on Hardi n g Sereec co Scout? 

Would chac be a l i k e l y r o u t e f o r those t r u c k s ? 

A 

Q 

A 

0 

A 

Q 

I b e l i e v e i c would be, yes, s i r . 

You l i v e i n I n d i a n a p o l i s ? 

Yes, s i r . 

Do you know chat i n t e r c h a n g e ? 

Yes, : do. 

Is chat a congested i n t e r c h a n g e o f t e n ? 

A There a re many congesced incerchanges i n 

Ind i a n a p o l i s . 

Q I s t h a t one? 

A And t h a t i s one of them. 

Q Are t h e r e o f t e n t i m e s t r u c k s chere because 

of che F l y i n g J c r u c k stop? 

A I was not aware of c h a t . 

Q Have you seen t r u c k s l i n e d up a t chat 

interc.hange? 

A y <5 , s i r . 

Q G e t t i n g onto H a r d i n g Stree*" c r coming o f f 

of H a r d i n g S t r e e t ? 

A But because I ' v e seen cruc)<s l i n e d up cher: 

doesn'c mean chac che i n c e r s e c c i o n wouldn't be a o l e 

ACE-FED-RAL REPORTERS, INC. 
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1 3 4 

A Pet e r s b u r g . 

Q Do vou have any knowledge c f IP&L ever 

r u n n i n g S t o u t and not P e t e r s b u r g when P e t e r s b u r g was 

a v a i l a b l e t o generate power? 

A I have noc e v a l u a t e d t h a t . 

Q W e l l , I th o u g h t you were t e s t i f y i n g t h a t 

IP&L c o u l d run Pet e r s b u r g more and S t o u t l e s s t o 

p r e s e n t some c o m p e t i t i o n t o t.he r a i l r o a d s ? 

A Yes, yes, they c o u l d . 

Q And so I'm a s k i n g you when chac ever c o u l d 

occur? 

A 

know . 

Q 

I t may have o c c u r r e d a l r e a d y f o r a l l I 

No, I'm a s k i n g you i f you know thac t h e r e 

has ever been a time thae IP&L c o u l d run t h e 

P e t e r s b u r g p l a n t and d i d n ' t . 

A I don't know. 

Q You don't know? 

A No, I don't know t h a c . 

Q I f , m face , IP&L always runs t h e 

P e t e r s b u r g p l a n t f i r s t when i t ' s a v a i l a b l e , t h e n are 

they d o i n g what you suggested i n your t e s t i m o n y t h e y 
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c o u l d be dcmg cc c r e a t e some c o m p e t i t i o n ? 

A Ves. 

Q AI d 1f t h e y a l s c ran S t o u t , even chough 

chey o n l y needed power from P e t e r s b u r g , b ut chey ran 

S t o u t f o r system s t a b i l i t y purposes, you wouldn't oe 

c r i t i c a l of t h a t , would you? 

A No, c h a t ' s a t y p i c a l p r a c t i c e . 

0 Do you know whether t h a t ' s what th e y do or 

do you not :<now? 

A I do noe know. 

Q So can you say chac t h e r e was ever a time 

when IP&L c o u l d have r u n P e t e r s b u r g i n s t e a d of Stouc 

and d i d n ' c do so? 

A I don't know i f t h a t ' s ever been the case. 

Q Do you know t h a t IP&L chooses t o opera t e 

P e t e r s b u r g f i r s t and S t o u t second on t h e b a s i s of 

economic d i s p a t c h ? 

A I t h i n k we i n f e r r e d t h a t i n our a n a l y s i s i n 

1995 . 

Q Okay. Now, I a p o l o g i z e , I d i d n ' t b r i n g 

e x t r a c o p i e s of t h i s , b u t I have s o m e t h i n g I want co 

mark as your D e p o s i t i o n E x h i b i t 5 wh i c h t h e c l i e n t 
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is a 3.5" diskette containing the Brief in WordPerfect lormal. 

messenger. 

Please date stamp and return the enclosed three additionai copies v a our 

Very truly yours, 

Michael F McBride 
Brenda Durham 

AtlorncNs k": Tlie Fertii'^er Imiitutc 

Flnclosures 

cc (w/enci): .Ml Parties of Record 
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NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 
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I n t r o d u c t i o n and Sunim.u-y 

T!> i t i l i z e i - I n s ' - i t u t e ("TFI") Iiereby submi'.- :-s 

.Sup{ i-'n!'>ntal^ B r i e f concerning the App.lication of CSX : : . 

.Hid CSX T r a n s p o r t a t i o n , I nc . . i-ol l e c t i v e i y "CSX") and N. :: .k 

'lit ' rn Inc. and N o r t o l k Soutliern Railway Inc. ( c o l l e c ' . . 

"NS") t o a c q u i i e and d i v i d e among •"hemselves the assets ot 

Conrai J [;;.-. .it. i Consolidated R a i l Corporation ( c o l l e c 

Th'̂  tv-aid should order t h a t any use by Appi. r 

the Board t t the RCAF inc l u d e a p r o d u c t i v i t y aJiustment, 

uru. i . •. TFI-2, f i l e d October 21 , 1997. c- :.• ;;v:.-- , • •-• : •, -tia rge 

: ' .' • , • :. .• reasonable wiien s e t , w i i ' be ad j u s t e d by an 

'TFI i s a p a r t y t o the E r i e f of the . l a t i o n a l Indu^;: 
Transport c r, League, et a l . ;NITL-12) being f i l e d 
contempor c • w: • h ^ - ' i - ^ t 
addresset^ • : • r .•.:: . :. 

This Supplemental F: 
and NITL d i f f e r . 

Ŵ" use •'he terms ":;.r-: g-.,'r, " oi' " a c q u i s i t i o n , " or "contro] 
r.y:ic:iy;r,cusly, uniess the context r e q u i r e s otherwise. 



•iiat , by d e f i n i t i o n , exceeds the l e v e l of the r a i l r o a d s ' 

••'.inges, wnich i s not the purpose f o r such ad]'.u cr>^:it s. 

:. c. ! r .should g n i y be made t o ad j u s t f o r changes ;:. " he 

l i r ' costs• w h i t r i by d e t i n i t i o n r e q u i r e s t h a t changes i n 

iad p r o d u c t i v i t y be in c l u d e d i n the adjustment m.echanism. 

To avoid r e p e t i t i o n , we hereby i i c o r j ^ o r a t e by !••:-.-ience 

) i n t B r i e f of NITL, et a l . f i l e d contemporaneously w i t h t h i s 

• • :.• i i B r i e f . I n a d d i t i o n , TFI submits the f o l l c w i r i i ^ 

The R a i l Cost Adjustment Factor ("RCAF") must :• 

. . ) • ;,:•• i f o r p r o d u c t i v i t y . The law on t h i s p o i n t i s c r y s t a l 

• • . • . :;. RCAF, by statut,e, i s adjusted f o r produce i v i ' y . , • 

U.S.C. 10708(b) ( f i r s t sentence;. The f a c t t h a t the s; ;• .r t o 

f-ut>!iri! "anclii-'i' indr'x", unadjusted f o r p r o d u c t i v i t y , i s 

i it . • r 1 a 1 land done f o r the convenience of p a r t i e s w i t h the RCAF 

(Uir.; .. • • V in t h e i r c o n t r a c t s ) . The ICC adopted the 

p r o d u c t i v i t y aaiustment t o the RCAF i n ],989, and i t s adoption was 

' i'y t tir- D.C. Ci rc J i t. . Edison E l e c t r i c TnsrUi.'t" , • , 

i-'. .:a 12:". '• . C. C i r . 1992 ) . 

i ; . t i g l y , any use of the "RCAF" by the STL must 

• '. . ; : •. : r. ; i v i t y ad^jstment. Doctors A l f r e d : . : . r i 

: • : : 'k C. Dunbar also endorse t h i s vie'.v. See ACE, et, .i ̂  . -18 

l l i l e a October 21, 1997), Kahn/Dunbar V.S. at 22 - 23. Tliat would 

. iClude r a t e p r o v i s i o n s , as w e l l ar ; istments t o sue:. • . . r r 

rv. • r : r'iaraes and t r a c k i n g : . r-r .• : ; ,; .; Imply 

' • • : t c uc>̂  ,i::y •: -r tr-.-.-ii^ure a.̂;; an adiustment tr.ecnanism 

: : i . ' , : • i' -rs or o t i i e i ' charges. 
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w h o l l y apart from ..eqal or economic grounds, t h e r e i s 

simply no conceivable p o l i c y g.'"ound f o r not using a p r o d u c t i v i t y -

a d j u s t e d RCAF as an adjustment ruechanism. A f t e r a l l , the 

p r o d u c t i v i t y adjustment was adof.ced so t h a t the RCAF would t r a c k 

the r a i l r o a d s ' c o s t s . R a i l r o a d Cost Recovery Procedures --

Produc . i v i t y Adjustment. 5 I.C.C. 2d 4 34 (1989), a f f d sub nom. 

Edjson E l e c t r i c I n s t i t u t e v. ICC. 969 F.2d 1221 (D.C. C i r . l \ ,^2) . 

I t f o l l o w s t h a t f a i l i n g t o use the p r o d u c t i v i t y - a d j u s t e d .• 

would permit r a t e s and charges t o be adjusted by values ' r c c-

higher than the r a i l r o a d s ' costs, whicb^ i s no*- the p u r r r^. : 

; id 1 ustment s . 

Concluaipn 

The Board should not approve the proposed t r a n s a c t i o n 

unless i t uses the RCAF (Adjusted), r a t i i e r than the unaaiusted 

"index" (wiiiL'h i s not the KCAF) r e f e r r e d t o i n 49 U.S.C. ?̂  10708, 

I. • ;:• 1 i ".istment mechanism f o r any meclianism used t o a d j u s t 

1 c . , fees, or ot h e r charges f o r which adjustment f o r cost 



changes i s a p p r o p r i a t e , because the s t a t u t e r e q u i r e s the Board t o 

ad]\ist "the" RCAF t o r p r o d u c t i v i t y . 

R e s p e c t f u l l y submitted, 

Michael F. McBride 
Brenda Durham 
LeBoeuf, Lamb, Greene & 

L.L.P. 
1875 Connecticut Avenue, .N'.W. 

Suite 1200 
Washington, D.C. 20009-5728 

Attorneys f o r Tiie F e r t i l i ; : c i 

Due D i t e : February 23, 19 98 
February 23, 1998 
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SUMMARY OF LAW AND ARGUMENTS 

A SUMMARY OF LAW. 

Due to the unique, multlfaeeted nature ofthe arguments of the Stark Development 

Board. Inc. ("SDB"). coun.sei believes it wiil be informati^^ and helpful to the Surface 

Transportation Board ("STB") to outline SDB s arguments at the outset. 

SDB, in conjunction with the Wheeling and l.ake Erie Railway Company 

("W&LE"), thc Ohio Rail Development Conimission ("ORDC"), the Ohio Attomey General 

("GAG"), and the Ohio Department of Transportation ("ODOT"). hereby respectfully requests 

that the STB place certain conditions on Norfolk Southern Companies and Norfolk Soi'thern 

Railway Company (collectiveiy "NS") and CSX Corporation and CSX Transportation, Inc. 

(collectively "CSX") in their proposed merger/divestiture ("breakup") of Coa-ail. Inc. and 

Consolidated Rail Corporation (collectively "Conraii" ). The proiective conditions requested are 

mandated by 49 U.S.C. § § 11321 - 11325; the public's best interest; and the various judicial 

and legislative factors which the STB should consider in this proceeding. 

The STB mu.st consider the factors set forth in 49 U.S.C. § 11324 in its review 

and oversight of this breakup 49 U.S.C. § 11324, states, in p)ertinent part: 

In a prcKeeding under this section which involves the merger or 
control of at least two Class I railroads, as defined by the Board, 
the Board should consider at least -

(1) the effect of the proposed transaction on tlie 
adequacy of transportation lo the public; 

(2) Ihe effect on the public interest of including, or 
failing to inciude, olher rail carriers in the area 
involved in the proposed transaction; 
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(3) the total fixed charges that result fr< n̂i the proposed 
transaction; 

(4) the interest of rail carrier employees affected by the 
proposed transaction; and 

(5) whether the proposed transaction would have an 
adverse effect on competition among rail carriers in 
the affected region or in the nalionai rail system. 

Through this statute. Ihe United States Congress has provided tir STB with a "public interest" 

standard to guide its review and findings in raiiroad mergers and consolidations The detinition 

of "puDlic interest" has been further defined by the Supreme Court of the United States in the 

ca.se oi United States v. Lowden. 308 U. S. 225. There, the Supreme Court determined th.-.t 

a "public interest" is one which has a ' direct relation to the adequacy of transponation services, 

to its essential conditions of economy and efficiency, and to the appropriate provision and best 

use of trarsportation lacilities" Lowden. Supra at 230 {citing Te/as v. United States. 292 U. S. 

522, 531, 545. Ct. 819, 824). 

The recent cases citing Lowden. supra, do not alter the Supreme Court's definition 

of "public interest." However, the United States Congress has added some insight to the lerm. 

Pursuanl to 49 U.S.C. § 10101, some ofthe United Slates Government's public policy guidelines 

in regulating the railroad industry are: 

To pro.note a safe and efficient rail transportation system by 
allowing rail carriers to eam adequate revenues, as determined by 
the Board; 

To ensure the development and continuation of a sound rail 
traasportation system with effective competition among rail 
carriers and with other modes, to meel the needs of the public an<̂  
the na'ional defen.se; 
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To fester sound economic conditions and transportation and to 
ensure effective competition and coordination between rail carriers 
and other modes; and 

To operate transportation facilities and equipment without 
detriment to public health and safety. 

49 u s e. § 10101(3)-(5) & (8)(citing only the sections applicable to the SDB's arguments). 

In addition to the aforerecited statutory criteria, the STB will also consider the 

following factors: 

(1) Whether essentia' rail services will continue to be provided, 
either by the consolidating companies or by other railroads 
which may be affected by the consolidation ("essential 
.services" include, but are not limited, those required by the 
national defense and those shown necessary to achieve 
other eslablished national goals, such as energy 
conservation and rural and community development); 

(2) Whether opportunities to achieve operating efficiencies wi'l 
be increa.sed; 

(3) Whether redundant facilities will be eliminated; 

(4) Whether the ability of the consolidated s;'stem to attract 
new tjusinesses will be er.ianced; 

(5) Whether the cc nsolidated company will be financially 
viable; 

(6) Whether effective uiter- and intramodal competition will be 
maintained wherever economic realities .,iake it possible; 
and 

(7) 'Whether there will be any adverse impact on tl.e 
enviromnent of the region served. 

49 C.F.R. § 1180.1; Railroad Consolidalion Procedures. 359 LC.C. 195 (1978). 
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In deciding whether a merger is "in the public interest," the STB perfonns a 

balancing test by weighing the potential benefits to the applicants and the public against the 

potential hann to the public. 49 C.F R § 1180.1; Railroad Consolidation Procedures. 359 

I.C.C. 195 (1978). In weighing the potential harm to the public, the STB considers two 

principal factors: (1) the degree of redu'̂ tion of competition; and (2) the harm, if any, to 

"essential services" provided b̂  the parties affected by the merger. Id. In detemiining whether 

competition will be significantly reduced, the S TB consii...rs both competition among rail carriers 

and intermodal competition between rail carriers and inotor and non-motor vehicles. 49 C.F.R. 

§ U80.1. A transportation provider's services are "essential" if "there is a sufficient public 

need for the service and adequate altemative trinsportation is not available." 49 C.F.R. 

§ 1180.1. 

If, aftei weighing t J potential .enefits to both the applicants and the public 

inteiest against the potenlial harm to the public, the STB determines that the merger would be 

a benefit to the public interest, but a great detriment to one or more of the parties involved, the 

STB may approve the merger with certain conditions designed to protect the public intw'rest. 

The 5̂ TB treats the existence of hann to competition and/or essential services as 

a threshold test for when conditions may be needed to reduce the adverse effects of a breakup. 

In generai, tiie STB defines an "essential service" as one for which an adequate ailernalive is 

not available. Lamoille Vallev RR Co. at 309. However, the term "adequate" is a relative 

expression. See Atlantic Coastline Railroad v. Wharton. 207 U.S. 328, 335 (1907). F-- i 

shipper, loss ofa service that it currently uses may create si.me decrease in profit, which co d 

be minor or devastating. Lamoille Vallev RR Co. at 309. If the additional cost involv.-d in 
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using an altemative service is small, the STB should not be coneemed; and the altemative 

service would be deemed adequate. Id. However, if the altemative service is very costly, so, 

for example, as to force bankruptcy, the alternative service is clearly inadequate (at least for ihat 

shipper). Lamoille Valley, .supra at 311. Still, the STB has discretion to draw the dividing line 

lietween minimum and extreme cost. Id. 

The arguments set forth hereinafter shall demonstrate that the breakup of Conrail 

by NS and CSX, without protective conditions, will: 

(1) Have a negative effect on the adequacy of transportation to the public in 
Northeast Ohio; 

(2) Not promote a safe and efficient rail transportation system in Northeast Ohio; 

(3) Eliminate effective rail competition in Northeast Ohio, by eliminating W & L E 
and the intennodal terminal known as Neomodal, as owned by SDB; 

(4) Not foster or promote s mnd economic conditions in Northeast Ohio; 

(5) Not ensure effective competition and coordination between all rail carriers in 
Northeast Ohio; and 

(6) Create redundant transportation faciiities which shal! bc a detriment to public 
heaith and safety. 

The protective conditions set forth in the conclusion of this brief shall ensure that 

the breakup of Conrail by NS and CSX will comply with the statutory and judicial guidelines 

which the STB must review in this proceeding. 
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B SUMMARY OF ARGUMENTS 

I. WITHOUT PROTECTIVE CONDITIONS. THE CONRAIL BREAKUP WILL HAVE 
A NEGATIVE EFFECT ON THE ADEQUACY OF TRANSPORTATION IN 
NORTHEAST OHIO. 

II WITHOUT PROTECTIVE CONDITIONS. THE CONRAIL BREAKUP WILL NOT 
PROMOTE A SAFE AND EFFICIENT RAIL TRANSPORTATION SYSTEM IN 
NORTHEAST OHIO AND SHALL BE A DETRIMENT TO PUBLIC HEALTH AND 
SAFETY. 

III. WITHOUT PROTECTIVE CONDITIONS. THE CONRAIL BREAKUP WILL 
ELIMINATE EFFECTIVE RAIL COMPETITION IN NORTHEAST OHIO, AND 
MORE SPECIFICALLY. ELIMINATE W & L E AND NEOMODAL. 

IV. WITHOUT PROTECTIVE CONDITIONS. THE CONRAIL BREAKUP WILL NOT 
FOSTER OR PROMOTE SOUND ECONOMIC CONDITIONS IN NORTKFAST 
OHIO. 
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ARGUMENT 

I. WITHOUT PROTECTIVE CONDITIONS, THE CONRAIL BREAKUP WILL 
HAVE A NEGATIVE EFFDCT ON THE ADEQUACY OF TRANSPORTATION 
IN NORTHEAST OHIO. 

In 1995, SDB strategu.ally built an intermodal tenninjl ("Neomodal") on the 

W&LE, a regional raiiroad connected to three Class I carriers, Conrail, CSX, and NS. 

Neomodal was built to foster competitive access among said carriers and helf. create an efficient 

and economical rail system in Northeast Ohio ("NEO"). In fact, prior to building Neomodal, 

in early 1993. the W&LE consulted CSX on locating an intemiodal terminai in Ohio (CSX 

Rutski 2B of 3, P 396). At that time, CSX did not have access to the NEO market and agreed 

that an i'ltermodal terminal located on the W&LE would provide CSX access to intermodal 

bub,iness m NEO. At the same time, W&LE discussions were underway with ODOT regarding 

thc need for such an intermodal terminal in NEO. 

The chain of events leading up to the ODOT's November 1994 award ofthe funds 

to the SDB to build Neomodal have been recited in previous SDB filings. (SDB 4 and 7). 

.Although NS states that it "first became aware of the project in the summer of '95." (NS 

Finkbinder, Vol. 2 of 3, 83), W&LE personnel discus.sed the Neomodal project with CSX and 

NS in January of 1995 at a conference in San Francisco, Califomia. At thft time, both CSX 

and NS expressed an interest in Neomodal. and neither company raised any concem about the 

lack of an intermodal rail market in NEO or the adverse effect of locating Neomodal on the 

W&LE, a regional carrier. 

There were numerous other discussions between the V &LE, SDB, CSX. and NS 

regarding NeoniiKial. its design, its construction and the NEO market and service, all of which 
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occurred prior to the start of Neomodal's con.stmction in July, 1995, Neither railroad. CSX nor 

NS, told the W&LE or SDB. to cease or delay construction prior to the July, 1995 construction 

start date. CSX and NS now contend that "they did nol even know that the lerminai was under 

construction unlil very late in the day" (CSX/NS Rebuttal. Vol. 1 of 3 72 and 475). However, 

the record shows that W&LE and SDB advised CSX and NS of the conslruction plans and 

schedule as early as January of 1995. weli in advance of the July, 1995 construction 

comniencemeni date. Specifically, in March of 1995. CSXI reviewed ihe conceptual design of 

Neomodal. al the rcv̂ 'iesi of W&LE and SDB, to insure the thoroughness of .said design. As 

turther proof of CSX', knowledge ofthis project, a CSXI letter dated March 13, 1995, clearly 

provided SDB's designers with a positive response from CSXI's review. (SDB4, Stadeiman 

Exhibit 4). TLis CSXI letter also reflects favorably on CSXI's intentions and interests in using 

Neomodal and integrating Neomodal into the CSX system. (SDB4, Stadeiman Exhibit 4). 

Again, for the record, when the CSXI letter was written, Neomodal was not yet under 

construction. 

CSX also incorrectly states that "neither CSXI nor CSXT was consulted at the 

lime construction began about whether such a facility made good economic sense." (CSX 

Rutski, Vol. 2B of 3, 395). To the contrary, as evidenced above. SDB, W&LH. CSXI and 

CSXT liscussed those subjects at lenglh six (6) months before the start of Neomodal 

conslDction. The SDB contract with ODOT was not executed until May 16, 1995. and there 

is no question that if SDB. ODOT. and W&LE wouid have been privy to CSX's apparent belief 

that Neonicdal does not make "good economic .sen.se," Neomixlal wouid not have been 

constructed. FOr CSX or NS to now argue that Neomcxlal does not make economic sense is 
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inconsistent with their respective actions prior to Juiy of 1995. Those actions induced W&LE. 

SDB and ODOT to proceed with Neomodal's ':on.struction; and now, CSX would have the 

project go to wasle in the interesi of whal il claims to be "economic efficiency," when, in 

reality, CSX has simply changed ils mind for inlemai reasons which do not benefit NEO's 

economic condition or the adequacy of transportation to ils public. 

Furthermore, in early 1995. before Neomodal's constmction, neither NS nor CSX 

told SDB or W&LE that the "terminal is on the lines at a localion that is nol convenient for 

quick connection to CSX or NS" (CSX Rutski, Vol. 2 of 3, 400). Despite the fact lhat NS 

knew, in early 1995, that Neomodal would be located on the W&LE's lines. NS now states. "It 

(Neomodal) is not located on or near NS or CSX iines. Because of this iack of proximity to the 

NS or CSX lines, il is understandable why it was never served by NS or CSX." (NS Finkbinder, 

Vol. 2A of 3, 84). However, NS never .stated, in its 1995 conversations with the W&LE or 

SDB, or at any time prior to the Conrail breakup, that locating Neomodal on the W&LE system 

would bring this state of the art terminal to its inevitable demise. 

If these Class I railroads "require intermodai terminais to be located on or 

adjaceni lo their rail lines." (NS Finkbinder. Vol. 2A of 3. 86), and this is NS policy, then NS 

cc>uld have and should have shared this policy with the SDB and W&LE prior to the July 1995 

conslruclion of Neomodal. To the contrary, NS and CSX pro;;ioted the use of Neomodal prior 

to the Conrail breakup. (SDB 4 and 7). Still, v"SX further states. "Tie temiinal's biggest 

problem is thai il is nol on or near the main iine of a Class I railroad," (CSX Rutski, Vol. 2B 

of 3, 4(X )̂. Unfortunately, this .self serving slatement. as well as ilie olTer .statements made by 

NS and CSX in this proceeding, were ali made after tlie Conrail breakup. Prior to that event. 
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NS and CSX, entered into separate five (5) year service and marketing agreements 

("Contracts") with the W&LE to market Neomixlal. (SDB4, Stadeiman Exhibit D). The 

Contracts expressly recite that CSX and NS shall provide competitive intermodal rail service to 

Neomodal, As a result of the Contracts, the SDB had every reason to believe that NS and CSX 

.'lily intended to provide reliable .service designs, rouies. .schedules, and rates that would be 

competitive wilh tmcking export and import cargot̂ s into NEO. 

Prior to the Conrail breakup, Neomodal w:.s tlie only intermodal terminal of CSX 

and NS in NEO (NS has a .small ramp in Cleveland, Ohio), and it provided CSX and NS with 

an intennodal lemiinal to compete with Conrail for NEO and Western Pennsylvania intermodal 

busine.ss. Prior to constmction of Neomodal, CSX and NS did not have any access to the NEO 

intermodal market. Still, as a diversionary tactic, CSX and NS now argue that the SDB, in its 

due dilig.'ice prior to the coastruction of Neomodal, did not conduct a formal market study. 

However, CSX and NS overlook the fact that the SDB and its associated agencies in the 

surrounding counties are intimately aware of the industries and distribution centers located in 

the markei area served by Neomodal. SDB was fully aware of the tmck and rail traffic in NEO 

and Western Pennsylvania, and therefore, the SDB did not need to commission a fonnal market 

study. 

However, in mid-1997, to substantiate its market knowledge and data, thc SDB 

commissioned Reebie & Associates of Greenwich, Connecticut, to identify inbound and outbound 

cargo flow patterns in Stark County. Ohio and its contiguous counties and cities, including 

Cleveland, Ohio, and Western Pennsylvania. The Reebie data Cicariy demonstrated that in 

addilion to the Cleveland. Ohio markei, there is a substantial market south of Cleveland. Ohio, 
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that can and could be readily served by Neomodal. (SDB7, Exhibit J). The Reebie data was 

merely a confimiation of the intermodai market that existed in 1994 and 1995. prior to the 

con.stmction of Neomodal, and was further proof that Neomodal would creale an effective outlet 

for intermodal competilion in NEO and Western Pennsylvania. 

CSX and NS argue that the Neomodal's "core problem" is that it is not on CSX 

or NS main lines, and is "distant from major population and commercial centers." (CSX/NS 

Rebuttal. Voi, 1 of 3, 474). Surely CSX and NS must be aware that industrial facilities and 

distribution centers, not population and commercial centers, provide potential intermodal 

business. . The SDB is a non-profit corporation charged with the responsibility of retaining and 

creating jobs in Stark County, Ohio. To this end. the SDB is clo.sely associated with other 

development organizations in NEO and Westem Pennsylvania and industry and distribution 

leaders (SDB4). Through these associations, the SDB is keenly aware that industry and 

distribution is and has been moving their facilities south of Cleveland. Ohio due to the 

availability of competitive real estate, favorable environmental conditions, superior highway 

access, and the availability of a trained work force. This induslrial reltKation and other 

economic factors lead the SDB and ODOT to locate Neomodal south of Cleveland, Ohio. 

Unfortunalely, the arguments of CSX and NS fail to recognize the economic growth in areas 

south of Cleveland, Ohio, and serve merely as a subterfuge to the fact that these arguments are 

self serving, and were never even mentioned by the applicants prior to the Conrail breakup, let 

alone before the July of 1995 Neomodal constmction commencement date. 

CSX's statement that the Neomodal's "market projection of 15,000 units per year" 

is "far short ot the nuniber of units typically needed lo ec(nn)niically juslify operalion of such 
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a train." (CSX Rutski, Voi. 2 of 4, 398), is valid. However, CSX fails to recognize that 

Neomodal is a new, state of the art faciiity in its start-up mod<:; and il generaliy takes three to 

four years to build up enough volume to support a sixty (60) car per day train in a new market. 

Moreover, Net)m(KJal is designed for 150.000 lifts per year; and SDB/W&LE data demonstrates 

that Ihe traffic volume of the Neomcxlal was increasing prior to the Conrail breakup. (SDB 4) 

Furthermore, during the start-up prwess, CSX/NS acknowledged lhat il wouid lake lime to 

convert Nf-O shipjiers from draying containers and trailers to Chicago, Illinois, and/o.' the liast 

Coast lo intermodal rail through Neomodal. 

With the breakup of Conrail, CSX is now planning to build an intennodal 

terminal at the newly acquired Conrail Collingwood, Ohio Yard and N:> is planning lo build an 

intermodal terminal at ils Bellview, Ohio Yard and at the newly acquired Conrail Pittsburgh, 

Pennsylvania Yard. With these new terminals, NS and CSX plan to service the same market 

that Neomodal was designed, located and constmcted to .serve, and which was Neomodal's 

exclus; market prior to the breakup of Conrail. However, the breakup of Conrail would create 

access for CSX and NS to now serve this market through the constmction of additional 

temiinals, which will duplicate service and cost, all al Ihe expense of the federal, state, and IcKal 

governments' investment in Neomodal. 

CSX's positit)n is in conflict wilhin its own leslimony, specifically, CSX stated 

tiial, "The proposed a .tKaiion of Conrail lines has no effect on CSXI's niarketing of the 

lenninai." (CSX Rutski. Vol. 2B of 3, 396). However, in tlie same testimony. CSX stales 

"Shippers interested in quick transit limes lo points on the CSX system may find (Conrail) 

Collingwood more attractive due lo its advantages of '\U main iine location." (CSX Rutski, Vol. 
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2B of 3, 399). The contradictory fact is lhat the CSX (Conrail) Collingwood. Ohio terminal 

does not now exist and did not exist before the Conrail breakup. 

To deny SDB and W&LIi their respective proleclive condilions wouid result in 

the creation of "redundant facilities," contrary to the facior. io be considered by the STB 

pursuanl to the Railroad Consolidation PrcKedures, 359 I C E. 195 (1978). Furthermore, the 

constmction of the new terminals by CSX and NS will lead to predatory pricing and business 

practices which, in tum, would lead to an undue concentration of market power in the Northem 

Ohio corridor. Such a scenario would fmstrate the specific intent of the Uniled States Congress 

in regulating the railroad industry. 49 U.S.C. § 10101(12). Accordingly, it is imperative that 

the growing NEO industrial and distribution centers continue to have direct access to intermixial 

service on the W&LE, a reliable rail carrier, to avo'd this concentration of market power and 

predatory practices. Consistent therewith, SDB's protective conditions set forth in the 

conclusion hereof must be granied by the STB, and the W&LE must be granted trackage rights 

to Chicago, Illinois and unrestricted trackage rights to Hagerstown, Maryland to keep the W&LE 

as a viable carrier and "lo foster .sound economic condilions in iransportation and to insure 

effective competition and coordination belween rail carriers and other modes." 49 U.S.C. 

§ 10101(5). CSX and NS cannot, through predatory praciices. inflict mortal financial hami on 

the W&LE and the Neomodal and also claim that SDB and W&LE do not have the financial 

strength to support Ihe protective conditions sel forth herein and/or the Chicago and Hagerstown 

trackage rights conditions. Oniy wilh the issuance of the SDB and W&LE proiective condilions 

will this pi\)posed Conraii breakup make for sound public policy, as dictated by the United 

States Congress. 
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The January 22. 1998 timing of CSX's Cleveland Economic Impact Report can 

tmly be characterized as a proverbial Snow job. Pete Carpenter, CSX President, outlines a 

euphoric economic growth projection for Cleveland, Ohio aimed at offsetting the two or three­

fold increase in rail traffic through Cleveland, Ohio suburbs. Mr. Carpenter also finds the 

elusive NEO intermodal market which CSX contends in its Conrail breakup filings does not 

exist. He projects that the 10 Million Dollar CSX Collingwotxl, Ohio ra.Kip expansion will 

increa.se lhe volume of traffic to 150,0(K) lifts per year in the year 2003 (GPS Conrail ramp 

current average 30,000 lifts per year times the .500% increa.se of CSX equals 150,000 lifts per 

year). This ramp did not belong to CSX before the Conrail breakup. This market is 

predominately NeonuHlal's market that the SDB contends it takes three to four years to build up. 

Obviously, CSX is using Neomtxlal to do the missionary marketing for the future CSX Conrail 

Collingwood, Ohio ramp market. It is obvious that this niarketing plan is predatory and can 

only be counteracted by the proiective conditions sought by the SDB to insure fail compeiition. 

In a vain attempt to mask the tme flavor of this breakup and downplay the 

importance of an interniodal facility in NEO, CSX argues thai, "intermodal transportalion is 

generally most competitive with motor carriage at distances greater than 500 miles;" and, 

"Neomodal has a natural competitive disad\antage lo the liast Coast and Ciiicago because 

dislances are less than 5(X) miles." (CSX Rutski, Voi. 2 of 3, 398) However. CSX and NS 

are planning to build intermodal temiinals al Bellview. Ohio, Conrail Pittsburgh. Pennsyivania 

and Conrail Collingwood, Ohio, Surely, these locations will have the same, if not greater 

distance and competilive disadvantages as Neomodal. So why spend millions of dollars to build 

new temiinals to service a market which CSX and NS claini is competitively disadvantaged, 
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unless, of course, the argument is merely meant to shadow the tmth. The tmth is that 

Neomodal services an important market in NEO, and without it, NEO would be left without an 

adequate .system of transportation. Therefore, in order to offset these effects, NS and CSX 

pro;;ose to build redundanl terminals and reduce Neomodal to an $11,2 Million Dollar political 

while elephant. In .summary, CSX and NS .seem to have one slory that applies lo their own 

actions and a second story that applies to Neomodal ai d W&LE. 

II WITHOUT PROTECTIVE CONDITIONS, THE CONRAIL BREAKUP WILL NOT 
PROMOTE A SAFE AND EFFICIENT RAIL TRANSPORTATION SYSTEM IN 
NORTHEAST OHIO AND WILL BE A DETRIMENT TO PUBLIC HEALTH AND 
SAFETY. 

The long standing public policy interest of protecting the public health and safety, 

as set forth in 49 U.S.C. § 10101(8), will be severely compromised and adversely affected by 

the Conrail breakup. Neomodal was conceived, funded and constmcled under the Intemiodal 

Surface Transportation Efficiency Act of 1991 ("ISTEA"), through funding from Congeslion 

Mitigalion and Air Quality ("CMAQ") funds. One of the major purposes of Neomodal and its 

Federal funding was to reduce over-the-road traffic on the highway, thereby improving .safety, 

lowering noxious emissions into the atmosphere, relieving tmck congestion in .NEO, and 

conserving diesel fuel. In fact, Neomodal, was and is predicated on the principle of creating 

an efficient transportation facility which promotes the public health and sjfety. Unfortunately, 

the public heailh and safety will be adversely affected by the Conrail breakup. 49 U.S.C. 

§ 10101(8), for without Neomodal, NEO's shippers will be forced to use over the road shipping, 

a scenario which would conflict witli the public policy purposes envisioned by the Neomodal's 

progenitors and governmental participants. 
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Prior to the constmction of Neomixlal, manufacturers and shippers were required 

lo dray their trailers and containers to Chicago. Illinois and to the East Coast. With the 

constmction of Neomodal. il is now possibie to reduce these long distance hauls which, in tum, 

will remove tmck traffic from Ihc highways and onto the railways. Tmck congestion create<= 

passenger .safety issues, including damage to property and/or injury/death to persons as a result 

of accidents. 

In addition, reducing tmck traffic on NIX) highways is critical to obtaining and 

inaintaining an EPA Attainment rating, and lo that end, Neomodal is located in an Attainment 

zone. It is not necessary to prepare an in-depth fuel use and environmeniai inipact analysis lo 

recognize the benefits of reducing tmck traffic on the highways of NliO. , owever. mdimentary 

projections demonstrate that the operation of Neomodal .saves over one million five himdred 

thousand (1,500,0(X)) gallons of diesel fuel a year; not to mention the concomitant reduction in 

tmck emissions and as.sociated air pollution. (SDB3). Obviously, this fuel savings significantly 

benefits the national defense conserves the n?tion's limited natural resources, and . 'oroves the 

air quality in NEO. Moreover, it signifies a public/private project which was designed to 

improve boih the economy and public transportation while preserving the public health and 

nalural resources, consistent with Federal pubiic policy stalemenis. 

On the oilier liand, even if llie Conrail bieakui. vvouid benefit tran.sportation in 

NF:0. tlio breakup wouid do more hami to the pubiic heaith and safety than would be justii ied 

by any of tlic alleged benefits lo the ef ficiency of transportation. As a result of the Conrail 

breakup, CSX and NS have doubled and tripled their train iraffic on the northern routes through 

Cleveland, Ohio. (0AG4, 39). This increased rail iralfic must have beer, carried on other rail 
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lines prior to the breakup of Conrail, because there has not been such an increase in the regional 

rail market to .substantiate this increased volume. In ofhcr words, this increase came from 

rerouted traffic rather than new iraffic. Wiih this increased raii traffic comes tlic increased 

potential for rail accidents. Accordingly, Cleveland, Ohio is correct in identifying its many rail 

crossings as "potential disasters vaiting to happen." (Denihan CLF. 12). 

The number of rail crossing accidents in Ohio ranks among the highest in the 

nation. This statistic will only rise given the fact that communities north and south of the 

CSX/NS tracks will be divided by an almost continuous stream of rail traffic coming from either 

direction on the double track system of both NS and CSX. Associated with the division of these 

Ohio communities will be the safety problems and traffr: delays for fire, police and emergency 

medical vehicles. However, if the STB issued the protective conditions sought by the SDB and 

the W&LE, there would be a diversion < f some of this increased rail traffic on rail routes 

throrgh the W&LE .system would be an ouiiet for the overly congested CSX/NS West and Ea.st 

Cleveland rail routes. (OAG Wilson, 38; Denihan CLF, 12). In fact, in an effort to reduce the 

risks to pubiic safety, the W&LE has offered trackage rights over its system to help alleviate the 

Cleveland. Ohio congestion. (Kucinich. 11). 

The STB should grant the protective conditions sought by the SDB and the 

protective conditions .<;ought by the W&LE, including but not limited to. the W&LF. irackage 

rights to Ch'';ago, Illinois and the unrestricted trackage rights to Hagerstown, Maryland, as a 

means of ameliorating the los.ses to the W&LH/SDB created by tht breakup of Conraii; and 

relieving the heavy CSX/NS Cleveland, Ohio traffic which wtiuld significantly improve safety 

in Cievcland, Ohio. These protective conditions, including the afererccited trackage righis, with 

I ' Wl'DOCS WTN SMHH Ml MU I ,h FINAL 1 7 



expressed guarantees and remedies, would also pro nde a competitive outlet for NEO shippers 

to reach western and eastern markets. (WLE. 7). Direct access to Neomodal. through these 

trackage rights, would encourage com{)elition, help establish reasonable rail rates through the 

competitive process, and most importantly, divert rail traffic south of Cleveland. Ohio over the 

W&I ti tracks, thereby relieving the overloaded CSX/NS corridor and its asstKiated safely 

issues. 

Ill WITHOUT PROTECTIVE CONDITIONS, THE CONRAIL BREAKUP WILL 
ELIMINATE EFFECTIVE RAIL COMPETITION IN NORTHEAST OHIO, ANC 
MORE SPECIFICALLY, WILL ELIMINATE W&LE AND NEOMODAL. 

CSX and NS, who were partners of W&LE and Neomodal prior lo the Conrail 

breakup, are now after the breakup, and even more so in the future, will become direct 

competitors of W&LE and Neomodal. As such, CSX and NS can utilize their trackage rights, 

their financial resources, and their marketing strength to bankmpt the W&LE and Neomodal. 

This anti-competitive posturing is precisely why CSX and NS have apparently changed their 

minds, and now are belateoiy arguing that SDB should not have built Neomodal on a regional 

carrier's tracks. (CSX Rutski, Vol. 2B of 3. 400; NS Finkbinder, Voi. 2A of 3. 84). 

Unfortunalely, NS and CSX did not share their strategic plan with the Federal, State and Local 

agencies, Ixnh private and public, who funded and constmcted Neomodal. Moreover, NS's and 

CSX's anti-ctinipetiiion theory creates llie undesirable conclusion that indusiry should nol locate 

its manufacturing and distribution centers on regional railroad lines becau.se Ciass I carriers will 

not provide competitive and reliable service to regional railroads and their locai clientele. This 

icsuil conflicts with the national public policy goal and one of Neomodal's priorities of 

developing the economic condition of :i mral area. 
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A clear example of the anti-competitive actions of CSX is its grant to the W&LE 

of trackage rights from Connellsville, Pennsylvania to Hagerstown. Maryland, and its sub.sequeni 

refusal to alliw the trains to pass through this area on a limcly, leluible, and compelilive basis. 

The W&LE had been working with NS on this intermodal train route in the latter half of 1995, 

and aii of 1996, with .services which commenced in 1997. The actual iransit lime took four (4) 

hours longer than contemplated in the W&LE/NS five (5)-year eontract. Interestingly, the 

source of the delay occurred at the NS Bellview Yard and a CSXT slow order on W&LE 

trackage rights from Connelsville, Penasylvania to Hagerstown, Maryland. (Thompson WLE 

7, 29). As a result, the CSX trackage rights are useless ?:id NS has had to discontinue its 

intermodal service on that route. This is a clear example of the predatory practices which these 

Class I carriers will engage, which has unlawfully discriminated against W&LL and Neomodal 

in violation of 49 U.S.C. § 10101(12). Accordingly, approving this breakup without the 

proleclive conditions sought by SDB herein, which would assure the W&LE's and Neomodal's 

ability to compete, would tly in the face j f the public policy goals sel forth in 49 U.S.C. 

§ 10101(12). 

Another example of the anti-competitive nature of this merger is CSX's plan to 

move its intennodal train hliKking from the CSX Willard, Ohio Yard to the CSX Conrail 

Collingwood, Ohio Yard. The W&LE has no direct acce.ss to CSX Conraii rollingwoixl, Ohio 

Yard, and as a result ihereof, the W&LE and Neomodal would be effectively eliminated from 

the CSX intemiodal train system. This action obviously does nol foster "eff'ective ctiiiipelilion 

and coordination between rail carriers" as envisioned by 49 U.S.C. § 10101(5). Tlie only 

argument for the proposed iniermodal terminals of CSX and NS and the cliange in the CSX 
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blocking yard is that mese Class \ railroads dc not want a regional railroad, like W&LE, to 

compete in the intermodal terminal business. NS and CSX obviously want exclusive control of 

Northem Ohio rail and its customers, thereby forcing W&LL and Neomodal out of business. 

However, the control envisioned by NS and CSX simpiy does nol comp̂ ort with the cixiifi 

public policy of fostering competition; eliminating redundant systems; reducing risk to the pubiic 

health and .safety; encouraging mral economic development; and providing an adequate and 

efficient transportation systeni to Ihe public. 

In Ihis proceeding, CSX and NS have also stated that they have quoted 

competitive rates, competitive schedules, and provided reliable service to the custoniers of 

W&LE and Neomodal. This contention is, simply put, nol tme. CSX and NS state that 

"neither railroad provided any commita.ents to utilize the terminal or has since entered inlo any 

agreements obligating use ofthe terminal." (CSX/NS Rebuttal, Vol. 1 of 3, 473). However, 

this rhetorical staiement is dc.;igned to mislead the STB. To the contrary, CSX and NS executed 

separate contracts, as defined heretofore, with the W&LE which expressly stated just the 

opposite. (SDB4 Stadeiman. Exhibit D). What is even more egregious, is that both CSX and 

NS aggressively pursued the W&LE to secure the Contracts prior to the Conrail breakup, at a 

lime when CSX and NS had no other avaiiabie intermodai k'rniiiiais in NliO. 

Competitive rates, service and scheduling are offered by the railroads becau.se the 

railroads have railroad competition. Wall Sireel Journal. Febmary 6, 1998. As monopolistic 

providers, railroids can charge whatever the market will bear and become "profit maximizing 

sellers." Id. CSX/NS have argued in their rebuttal "llial intemiodal tran.sportation is 

fundamentally competitive and should be exempt from regulatory controls." (Interstate 
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Commerce Commission's 1981 findings; CSX/NS Rebuttal. Vol. 1 of 3, 465). In opposition, 

the SDB would argue that the STB should be leery of those who seek, through the back door 

of the Conraii buyout, to create raiher than protect "abuses of the markei power " (CSX/NS 

Rebuttal, Voi. 1 of 3, 465). Clearly, the impact of the Conrail breakup, while competitively 

advantageous for CSX and NS. would prat ically destroy the W&LE and Neom(xli>l, and wouid 

adversely affect the Iransportation systeni of NEO. contrary to sound pubiic policy. 

NS argues that it has provided and will continue to provide rates ap.d scheduling 

options for Neomodal's intermodal traffic which will be "in all cases competilive with CSX 

rates, in many cases competitive with motor carrier rates." (NS Finkbinder, Vol. 2A of 3. 82). 

This is merely a .self serving play on words and perhaps even an unkecpable promise. The fact 

is that shippers and intermodal marketing companies have not received competitive rates, 

competitive se ledules, and/or reliable service from NS, due lo delays at the NS Bellview, Ohio 

Yard and other service problems of NS. Whal is the tmth, and not jusl a mere play on words, 

is the fact that the W&LE and Neomodal enjoyed business with Roadway Tmcking and 

Schneider Tmcking which was lost becau.se of CSX's service failures. However, the W&LE 

can recapture the business of both Roadway Tmcking and Schneider Tmcking if the STB places 

the protective conditions outlined in the Conclusion hereof, on CSX and NS, to ensure that these 

Class I carriers will provide competitive and reliable services, scheduling, and rates. 

One of the protective conditions sought by the SDB. as outlined in the Conclusion 

hereof, is the grant lo Ihe W&LE of trackage rights to Chicago, Illinois, and unrestricted 

trackage rights to Hagerstown. Maryland with expres.sed guarantees and remedies, which would 

piovidc NFX) and Western Pennsylvania with competitive rates and .schedules, as follows: 
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A. Neomodal/W&LE would be less affected by delays in switching at CSX Willard 
and NS Bellview Yards; 

B. NeomiHlal and W&LE would not encounter the continual problem of the east/west 
Class I trains operating at full capacity which are unable to accept Neomixlal and 
W&LE cars on a cost efficient, competitive, timely basis, 

C. Neomcxlal and W&LE would not be at a disadvantage by accessing the CSX 
Conrail Collingwood. Ohio Yard by cro.ssing four (4) main Class 1 railroad 
east/west tracks in East Cleveland, Ohio; 

D. Neomodal and W&LE would be in control of their own destiny in reaching 
weslern raiiroads and wouid encourage honest and efficient management of the 
raii .system in NEO. 49 U.S.C. § 10101(9); and 

E. Neomixlal and W&LEi could competitively price services to western carriers and 
set their own competitive schedules, which would "allow, to the maximum extent 
possible, competition and the demand for serv-ices to establish reasonable rates for 
traasportation by rail." 49 U.S.C. § 19191(1). 

There is no question that Neomodal's customers are disillusioned about the 

unreliaHe intermodal service. This lack of tmst is not necessarily based on the total transit time, 

but the uncertainty that the quoted scheduled time will be met. Fleming Foods, Inc., has made 

several test shipments of non-perishable products, only to find that the quoted schedule was 

missed by several days. Obviously, this is devastating to a "just-in-time" distribution warehouse 

operation, when it cannot make its on-time delivery to its customers. CSX has consistently left 

Neoniodal/W&LE cars sitting for two (2) or ihree (3) days al ils Willard. Oliio, yard awailing 

space on CSX east/west tiains. Despite these repetitive service problems, Mr Pete Cai-penter. 

President and CEO of CSXT, was quoted as .saying "by integrating Conrail networks into tho.se 

of CSX and NS. we (CSX) will bring faster, simpler, more efficient service lo shippers" (CSX 

Press release dated July, 1997). Perhaps Mr. Carpenter is referring to the service CSX will 

provide ils new inlemKxlal terminal at Coiling voixl, Ohio after CSX forces Neomodal and 
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W&LE out of business. Such action is contrary to the public policy considerations recited in 

49 U.S.C. § 10101. which seek to iasure effective compelilion and coordination between rail 

and intermodai cairiers. Accordingly, the Board shouid issue Ihe proiective condilions set forth 

herein and the protective conditions sought by the W&LE, including but not limited to the 

trackage rights, which wiil bring faster, simpler and more efficient service to the cuslomers of 

Neomodal. 

NS's acknowledged strategy is to shed all unprofitable tracks and NS applied that 

strategy in its original sale of the W&LE track. (W&LE6). If there are no protective conditions 

issued W&LE may be facing insolvency which may require it to seek inclusion, and as a result 

thereof, NS will shed all or substantially all of the W&LE system over time, and many, if not 

all, of the custoniers of W&LE will be forced to tmck their products. This dilemma was best 

summed up by the office of the Ohio Attomey General, when it concluded, "The W&LE would 

nol face impending bankmptcy if there were no Conrail .sale." (OAG 8 O'Leary, 87). This 

predatory action, again, will nol "foster sound economic conditions in transportation" nor will 

it insure "effective competition and coordination between rail carriers." 49 U.S.C. § 10101(5). 

Moreover, wiihout protective conditions, the W&LE and Neomodal will face bankmptcy and 

insolvency and the businesses of NEO will be left with an madequate transportation system that 

does not meet their needs and lacks effective coordination of service. 

There is no question that if the SDB, ODOT and W&LE knew in 1994 that 

Conrail would be acquired by CSX/NS and as a result thereof become competitors, then 

Neomodal would never have been buiit, and over Eleven Million Two Hundred Thousand 

Dollars ($11,200,000) of federal, stale, and locai funds wouid not have been spenl for its 
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constmction. Prior to this proceeding. Neomodal provided a competitive intermodal terminal 

for CSX/NS. CSX and NS encouraged the SDB to build Neomixlal on W&LE lines and did not 

dis'uade the SDB constmction because they pianned to buy Conrail and build their own 

competing intermodal terminals. 

CSX/NS's position, after Ihe Conrail breakup, is thai Neomodal can and should 

compete against the CSX Conrail Collingwood. Ohio terminai and the NS Bellview, Ohio and 

Conrail Pittsburgh, Pennsylvania temiinals. However, fair and effective competition is only 

possible with the issuance of protective condilions by the STB, which are consislent with STB's 

public policy considerations under 49 U.S.C. § 10101. To fully "foster sound economic 

conditions in transportation and to insure effective competition and coordination between rail 

carriers" the SDB should be granted its protective conditions sought herein and the W&LE 

should be granted its protective conditions including but not limited to trackage rights to 

Chicago, Illinois, and unrestricted trackage rights to Hagerstown, Maryland which would insure 

the livelihotxi and continuity of Neomodal and proiect the substantial investment of the United 

Stales Government and the State of Ohio. 

It is easy for CSX and NS to now state lhat "'he free markei should judge whether 

Neomodal flourishes or fails" (CSX/NS Rebuttal, Vol. 1 of 3. 477). While il is true llial the 

SDB. ODOT and W&LE accepted the risk of building Neomodal on W&LIi lines; they accepted 

that risk before the Conrail breakup and lhey would agree thai the "free niarket," as it existed 

before the Conrail breakup, should control Neomodal's destiny and prevail in this proceeding. 

Therefore, to maintain this "free markei." the STB should issue the protective condilions soughl 

by the SDB and the W&LE. 
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Unfortunately, the SDB priKced-d in goixl faith to constmct Neomodal and now 

CSX and NS have changed iheir position and want to change ,hc "free markei" of NEO to one 

controlled and dominated by NS and CSX. The SDB, ODOT and W&LF cannoi make 

Neomodal disappear; nor can they recoup the over $11.2 Million Dollars invested by taxpayers 

to build the Neomodal. CSX and NS misstate the nature of their predatory action when they 

state that "'Jonrail in fact did not serve Neomixlal and thus the allix:ation of its assets will not 

have any significant impact on the terminal." (CSX/NS Rebuttal, Vol. 1 of 3, 476). To the 

contrary, the reallocation of Conrail assets w il put the W&LE and Neomcxlal out c>f business, 

because, as CSX has expressly stated, "CSX will utilize the C lingwcxxl facility that is today 

operated by Ccmrai:." (CSX/NS Rebuttal, Vol. 1 of 3, 476). By utilizing the CSX Conrail 

Collingwocxl, Ohio, terminal to the exclusion of W&LE and Neomcxlal, CSX, will, by CSX's 

own testimony, negatively impact Neomcxlal. Without protective conditions, there will be no 

coordination of service between CSX/NS and the W&LE, which may ultimately lead to the 

bank.niptcy of the W&LE system and the closing of Neomcxlal. This surely is not what 

Congress envisioned when it enacted 49 U.S.C. § 11324 and 49 U.S.C. § 10101 to protect the 

public's interest in a safe, efficient and adequate system of transportation. Such a disastrous 

result is not in thc best interest of NEO for it leaves this region of the State without adequate 

rail transportation and eliminates the only regional rail carrier in the area. For this merger to 

be consistent with the public interest of NEO, the STB must impose the aforerecited protective 

conditions of SDB and the W&LE to insure fair and effective competition for the W&LE and 

Neomodal. 
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IV W ITHOUT PROTECTIVE CONDITIONS. THE CONRAIL BREAKUP SHALL 
NOT FOSTER OR PROMOTE SOUND ECONOMIC CONDITIONS IN 
NORTHEAST OHIO. 

The propĉ sal to constmct Neomodal was submitted under the auspices of TE-045 

F'ederal Highway Administration's innovative financing initiative. Ihis initiative was launched 

in April of 1994, and since ils inception, twenty-five (25) states have .submitted over sixty (60) 

innovative proposals, at a value of $4.5 Billion. Neonuxlal was a mcxlel public sector/private 

.sect;»i projecl and was one oflhc first projects und'.r this initiative lo be successfully completed 

in twelve (12) months and within budget The pubiic sector participants, liie United States 

Department of Tran.sportation ("USDO T") and ODOT heralded and marketed this project as an 

example of what can be do.ie when the private sector and public sector join forces. 

As a result of this successful private sector/public sector partnership and its 

shining example for the rest of the United States, the following elected officials have written 

letters of support for Neomodal and the W&LE, (SDB4 Paquette. "Exhibit A"): 

1. Bill Clinton, President of the United States of America; 

2. George Voinovich, Governor of the State of Ohio; 

3. Ralph Regula. U.S. Congressman. Sixteenth District; 

4. Scott Ocstager, Stale Senator. Ohio 29ih Dislrici; 

Tiiese elecied of fi; ials and lhe public .sector participants in this partnership are mo.st anxious that 

SDB and the W&LF. find a way to work with CSX and NS to assure that the W&LE and 

Neomodal survive after the Conrail breakup. This model project and the $11.2 Million Dollar 

investment of the United Slates Government and the State of Ohio are at risk if this breakup is 

approved without protective conditions for W&LIi and the SDB. The position of the public 
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.sector parallels that of the SDB in that these public officials were not aware Ui.-'t CSX and NS 

were going to buy out Conrail and thereby practically destroy Neomodal and the W&LE's 

position in the NEO transportation sysiem. 

Ba.sed upon the substantial economic and political liabilities associated with this 

prcKeeding, the protective conditions requested by the W&LE and SDB are extremely 

insignificant in the overall political and financial landscape of this breakup. In their respective 

filings, CSX and NS have projected savings of over $1 Billion per year, which, in light of the 

total financial loss envisioned by W&LE and SDB, make their protective conditions seem even 

more insignificant. Accordingly, the public sector and the aforerecited public officials request 

that the STB issue protective conditions to insure an adequate transportation system; to insure 

effective rail service and competition in NEO; to insure the long term economic development 

of NEO; and to protect the private and public sectors' investment in Neomodal. 

Neomcxlal has helped attract companies to Stark County, Ohio and NEO and the 

potential loss of the W&LE and Neomodal would adversely impact economic and community 

development in this region. Specifically, there are approximately one thousand (1000) acres 

contiguous to Neomodal which are being developed by the SDB and other companies as Class 

A industrial parks to attract manufacturing and disiribution facilities. To date, several companies 

have located in the.se parks to take advantage of Neomodal and its capacity to ship their products 

more efficiently, which enables said companies to be competitive in the global marketplace. 

One example of this development is Sterilite Corporation, which has constmcted 

a million square fcxn plastics manufacturing and distribution facility that ships pan c f its 

outbound finished products by intemiodal rai' In addition. Peoples' Services, Inc. has located 
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a strip and stuff container operation immediately adjacent to Neomcxlal for the purpose of 

providing interim warehousing and the ability to take less than full tmckloads and assemble 

tmckloads to be shipped from Neomcxlal. 

Unless protective conditions are issued by the STB, essential, reliable rail services 

will not be available to the.se indu.slrial parks The Railroad Con.solidalion PrcKedures. as set 

forth in 359 I.C.C. 195. require that "essential rail services will continue to be provided" and 

that "essential rail services" include those services required to achieve "communily 

developmeni" 359 I.C.C. 195(1). Furthermore, said PrcKedures require the STB to consider 

"whether the ability of the consolidated systeni to attract new business will be enhanced" 359 

I.C.C. 195(4). It is readily apparent that the NS/CSX breakup of Conrail and their associated 

intermodal plans do not include the W&LE or Neomcxlal, and therefore, Neomodal will not be 

able to attract new businesses. Consistent therewith, the contiguous industrial parks will not be 

able to market effective/efficient interma al and general freight access and service and, 

eventually, the regional economic development plans will be severely damaged. 

The protective conditions soughl by the SDB and the W&LE would not impose 

unreasonable costs on NS and CSX nor would said conditions fmstrate the attainment of the 

anticipated public benefits envisioned from this breakup. Uinioille Vaiiey Raiiroad Conipany 

v. Interstate Commerce Commission 711 F.2d 295,302 (1983). The STB must treat the 

existence of harm to competition and/or essential .services as its threshold test in issuing 

protective conditions to reduce the adverse effects of ihis breakup on NEO, and more 

specifically, on the W&LE and SDB. Lamoille Vallev Railroad Companv. at 309. 
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In general, the STB has defmed an "essential service" as one "for which an 

adequate alternative is not available." Lamoille Valley Raiiroad Cĉ mpany, at 309. This 

definition closely parallels, if not restates, the statutory requirement that the STB must consider 

"adequacy of transportation to the public" 49 U.S.C. 11324. The issue of "adequi?cy" is a 

relative one and requires the STB to review the cost, both in terms of services and finance.., of 

an altemative service. Atlantic Coastline Railroad v. Wharton 207 U.S. 328, 335 (1907) and 

Lamoille Valley Railroad Company, supra, at 311. As part of this inquiry, the STB should 

determine whether the loss of existing .services will cause substantial harm to the local economy. 

Lamoille Valley Railroad Company, at 311. It is clear that unless protective conditions are 

issued by the STB, which enable Neomodal to effectively integrate into the CSX and/or NS 

systems, or effectively enable Neomodal and W&LE to independently compete as a regional 

railroad, then not only will the W&LE and Neomcxlal shut down, but the aforerecited industrial 

parks and the local economy will be devastated. The protective conditions sought by SDB and 

W&LE and their corresponding benefits to NEO do not "lessen the benefits" of the consolidation 

to CSX and NS or the public, but rather, provide essential services to NEO and create an 

adequate system of transportation for the public. 49 C.F.R. § 1180.1. 
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CONCLUSION 

The fate of Neomodal and its regional carrier. W&LE, is now in the hands of the 

STB. As the STB reviews and mles upon the Conrail breakup, the STB mu.st carefully weigh 

the critical role Neomcxlal and W&LE play in the adequacy of competitive transportation in 

NEO; in Ihe future eccmomic development/growth of NEO; and in the pre.servatic)a'protection 

of public health and safety in NEO, particularly in Cleveland, Ohio. 

As outlined in this brief, withoui the issuance ofthe proiective conditions sought 

by the SDB and W&LE. NEO will arguably be left without adequate, competitive rail 

transportation. As a result of this void, economic growth and the economy, in general, in NEO 

will be .severely affected. a.i'J there may be catastrophic safety issues in Cleveland, Ohio. 

The arguments of SDB and the W&LE become even more persuasive, when one 

weighs the aforerecited economic, political and safety issues against the minimal cost the 

protective conditions sought by SDB & W&LE would have on CSX and NS in this breakup. 

In their respective pleadings. NS and CSX have projected savings of ove/ $1 Billion per year 

as a result of the breakup; which, in light of the catastrophic costs lo W&LE, SDB, aiul NEO, 

make the protective condilions sought by the SDB and W&LE even more insignificant. In 

addition, the protective conditions sought by the SDB and W&LI- would not fmstrate or negate 

the attainment of the anticipated public benefits envisioned by CSX and NS from this breakup; 

but would assure the adequacy of competitive, public rail transportation in NEO. 

Furthemiore. in light ofthe participation and suppon of CSX and NS which lead 

lo th - '.onstmction of Neomcxlal at its current site, the protective conditions sought by SDB and 
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W&LE would equitably reduce the adverse economic, political and safety effects of this breakup. 

CSX and NS should not be permitted to u.se Neomcxlal as its entrance into the NEO intermodal 

market, and Ihen lurn their backs on NEO by constmcting their own terminals, which are 

arguably redundant facilities. When you coupie this new temiinai constmction, with the l?ck 

of competitive and reliable service and scheduling from NS and CSX, it is inevitable that 

Neomodal and W&LE may be forced out of business and into bankmptcy. 

In conclusion, the SDB opposes the breakup of Conrail, but if the breakup is approved 

by the STB. then the SDB requests that the STB issue the following protective conditioas to 

ensure the future of Neomodal: 

1) Mandate that CSX and NS provide competitive pricing/rates, competitive/reliable 

scheduling, reliable/timely service, and access to markets; 

2) Mandate that CSX and NS work with W&LE to insure competitive pric ing/rates, 

competitive/reliable scheduling, and reliable/timely service; 

3) Mandate lhat CSX and NS integrate Neomodal into their respective rail systems 

and niarket Neomodal as if it was their own terminal; 

4) Mandate that CSX and NS enter into long-term (minimum ten (10) years) take or 

pay lift contracts, at a minimum level of fifteen thousand (15,0(X)) lifts per year; 

and 

5) Grant to W&LE trackage rights to Chicago, Illinois and unrestricted trackage 

righl.̂  to Hagerstown, Maryland with expres.sed guarantees and remedies. 

In the alternative, ifthe STB does not issue the aforerecited protective conditions, 

then ST)B requests that CSX and/or NS be required to purchase Neomodal and its assets, at their 
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fair market value, as determined by appraisal; and integrate Neomodal into their respective rail 

systems. 

Respectfully Submitted 

Randall C. Hunt, Esq. (0016865), of 
KRUGLIAK, WILKINS, GRIFFITHS 

& DOUGHERTY CO., L.P.A. 
4775 Munson Street, N.W. 
P.O. Box 36963 
Canton, OH 44735-6963 
Tel: (330) 497-0700 
Fax: (330) 497-4020 

ATTORNEYS FOR 
STARK DEVELOPMENT BOARD, INC. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was sent by ordinary U.S. mail this 

day of Febmary, 1998. to the counsel and/or parties of record on the restricted ; jrvice 

list. 

Randall C. Hunt (0016865K of 
KRUGLIAK, WILKINS, GRIFFITHS 

& DOUGHERTY CO . L P A 
ATTORNEYS FOR 
STARK DEVELOPMENT BOARD, INC. 
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Secretary 
Surface Transportation Board 
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Finance Docket No. 33388, enclosed are an o r i g i n a l and twenty-five 
copies of a Brief related to the Primary Appiication by CSX and 
Norfolk Southern Corporation. 

Very t r u l y yours, 

imes F. Sullivan 
Commicsioner 
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BEFORE THE SURFACE TRANSPORTATION BOAR^ 
S^B FINANCE DOCKET NO. 3 3 303 

CSX CORPORATION AND CSX TRANSPORTATION, iKci^ 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANV 

CONTROL AND OPERATING LEASES/AGREEMENTS ,̂  
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CONNECTICUT DEPARTMENT OF TRANSPORTATION 

\ StB i3 

As a p a r t y ot Record i n the su b j e c t proceeding, the 
Connecticut I^epartrient of T r a n s p o r t a t i o n r e s p e c t f u l l y submits the 
f o l l o w i n g i n accordanu.- w i t h the procedural schedule e s t a b l i s h e d i n 
the Surface T r a n s p o r t a t i o n Board's Decisicn No. 6, dated May 30, 
1997 . 

BRIEF 

This i s t o c e r t i f y thac the State of Connecticut owns a 
p o i t i o n of the Northeast C o r r i d o r i n Connecticut known as the New 
Haven R a i l Line. I n Connecticut, the m u l t i p l e - t r a c k New Haven R a i l 
Line extends 46.7 miles from MP 26.1 a t the Connecticut/New York 
s t a t e l i n e t o the d i v i s i o n post a t MP 72.8 i n New Haven, 
Connecticut. 

This serves a l s o t o r e i t e r a t e and emphasize, i n the 
str o n g e s t p o s s i b l e terms, t h a t t h e State of Connecticut d e s i r e s 
t h a t the proposed North Jersey Shared Assets Area be extended 
e a s t e r l y through New York C i t y and Westchester County, New York, 
along the Now Haven R a i l Line t o New Haven. 

Clea..ly, t r u c k - c o m p e t i t i v e , high speed intermodal r a i l 
s e r v i c e o p e r a t i n g on the Northeast C o r r i d o r i s perhaps the most 
e f f e c t i v e means of m i t i g a t i n g , a t l e a s t t o some degree, i n t o l e r a b l e 
l e v e l s of heavy t r u c k t r a f f i c i n the p a r a l l e l 1-95 c o r r i d o r . I f the 
North Jersey Shared Assees Area i s not extended t o New Haven, and 
the proposed CSX/NS o p e r a t i n g p l a n i s approved by the Surface 
T r a n s p o r t a t i o n Board i n an u n c o n d i t i o n a l form, maximum u t i l i z a t i o n 
of the New Haven R a i l LiPi^ f o r r a i l f r e i g h t s e r v i c e cannot be 
r e a l i z e d . 

Far worse than f a i l i n g t o maximize the use of a resource 
l i k e the New Haven R a i l Line t o m i t i g a t e e x i s t i n g environmental 
concerns, i s the f a c t t h a t f a i l i n g t o extend the North Jersey 
Shared Assets Area w i l l l i k e l y exacerbate congestior. and a i r 
g u a l i t y problems i n the 1-95 c o r r i d o r . I f the s i g n i f i c a n t new 
nort h - s o u t h intermodal s e r v i c e s proposed, e s p e c i a l l y by NS, are 
ter m i n a t e d i n the North Jersey Shared Assets Area as i t i s 
c u r r e n t l y envisioned, then i t must f o l l o w t h a t a new ana 
s i g n i f i c a n t volume of c o n t a i n e r s bound f o r p o i n t s east of the 
Hudson River w i l l complete the t r i p by t r u c k i n the 1-95 c o r r i d o r . 
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Based upon assertions made p u b l i c l y i n Connecticut by NS, 
and aemonstrations performed i n Penn Station in the past, the State 
of Connecticut i s persuaded that d i r e c t intermodal r a i l f r e i g h t 
service on the Northeast Corridor through Penn Station t o New Haven 
i s v iable using single containers on f l a t c a r s and RoadRailer-type 
equipment. 

Dated at Newington, Connecticut th is / '^^day of February, 
1998, 

JS F. Sullivan 
jmmissioner 
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p r e p a i d , upon a.ll P a r t i e s of Record and the f o l l o w i n g i n d i v i d u a l s . 

Judge Jacob Leventhal 
Federal Energy Regulatory Commission 
888 F i r s t S t r e e t , N.E. 
S u i t e l l f 
Washington, DC 20426 

Mr. Dennis G. Lyons, Esq. 
Ar n o l d and Porter 
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S u i t e 600 
888 Seventnentn S t r e e t , N.W. 
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Mark G. Aron, Esq. 
Peter J. Schudtz, Esq, 
E l l e n M, Fitzsin\iT>ons, Esq. 
CSX Corporation 
One James Center 
901 East Cary S t r e e t 
Richmond, VA 23129 

P. Michael G i f t o s , Esq. 
CSX T r a n s p o r t a t i o n , I n c . 
500 Water S t r e e t 
J a c k s o n v i l l e , FL 32302 

Samuel M. Sipe, J r . Esq. 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, N.W. 
Washington D C. 20036-1795 

Timothy O'Toole, Esq. 
Constance L. Abrams, Esq. 
Consolidated U a i l C o r p o r a t i o n 
Two Commerce Square 
2001 Market S t r e e t 
P h i l a d e l p h i a , PA 19101 

Dated a t Newington, Connecticut, t h i s day c f 
February, 1998, 

State of Connecticut 
Department of ' t r a n s p o r t a t i o n 

James F. S u l l i v a n 
\ri)mnissioner 
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The Honorable Vernon A. Wil l i a m s 
Secretary 
PUL face T r a n s p o r t a t i o n Bor'-d 
1925 K S t r e e t , N.W. 
Washington, D.r 20423-0001 

Re- CSX Corporation And CSX Transportation, Inc., Norfolk 
southern Corioration And Norfolk Southern Railway 
Company — Control And Operating Leases/Agreements — 
Conrail, Inc. And Consolidated R a i l Corporatxon 

Finance Docket No. 3338*. 

Dear Secretary W i l l i a m s : 

we have enclosed an o r i g i n a l and 25 copies of B r i e f j-" Support 
of Conunents, Pr o t e s t s and Requests f o r Conditions of Paul J. 
EngelhTrt W i l l i a m J. M c l l f a t r i c k , H. C. Kohout, Thon.- F Meehan, 
Jr Lawrence C i r i l l c Charles D. Nester, Jacquelmt A. Mace, 
J o ; ; i d T . " r a f t , ana Robert E. Graham, . f P-^.^^^.h^d 
Cor..3olidated K a i l Corporation ( " R e t i r e e s " ) . w i t h attached 
C e r t i f i c a t e of b-^rvice. 

Also enclosed i s a 3.5-inch 
c o n t a i n i n g the above document. 

IBM com, a t i b l e f l o p p y d i s k 

Very t r u l y yours, 

BARBIN, LAUFFER & O'CONNELL 

Harry C. Barbin 

HCB:1J!^ 
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cc: 
The Honorable Jacob Leventhal ( w i t h enclosure) 

(Via F i r s t Class Mail) 
A l l P a r t i e s of Record (per Service L i s t ) 
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BEFOR.? THE 
SURFACE TRANSPORTATION BOARO 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF IN SUPPORT OF 
COMMENTS, PROTESTS AND REQUESTS FOR CONDITIONS 

OF 
PAUL J . ENGELHART, HILLIAM J . McILFATRICK, 

H. C. KOHOUT, THOMAS F. MEEHAN, JR., 
LAWRENCE CIRILLO, CHARLES D. NESTER, 
JACQUELINE A. MACE, DONALD E. KRAFT 

AND ROBERT E. GRAHAM, FORMER EMPLOYEES OF 
CONSOLIDATED RAIL CORPORATION ("RETIREES") 

On August 5, 1997, c e r t a i n former employees of Consolidated 

R a i l Corporation ("Conrail") and c e r t a i n r a i l r o a d companies t h a t 

were merged i n t o C o n r a i l ("Retirees") f i l e d t h e i r Notice of I n t e n t 

t o P a r t i c i p a t e i n t h i s proceeding as P a r t i e s of Record before the 

Surface T r a n s p o r t a t i o n Board ("Board"). On October 20, 1997, the 

Ret i r e e s f i l e d t h e i r Comments, P r o t e s t s and Requests f o r 

Con d i t i o n s . The A p p l i c a n t s f i l e d t h e i r Rebuttal t o the R e t i r e e s ' 



Comments, Pro t e s t s and Requests f o r Conditions.' The R e t i r e e s 

submit t h i s B r i e f i n support of t h e i r Comments, Pro ""^ts and 

Requests f o r Conditions. 

I . INTFODUCTION 

The Retirees c o n s i s t of f i v e (5) former non-agreoment employees 

(non-union employees), and four (4) former agreement employees 

(union employees) as f o l l o w s : 

(a) Paul J. Engelhart, 516 Meadowyck Lane, R.R. #4, 
Vincentown, New Jersey 08088, non-agreement (non-union employee; 

(b) W i l l i a m J. M c l l f a t r i c k , 311 Norti- Avenue, iecane, 
Pennsylvania 19018, non-agreement (non-union) employee; 

(c) H. C. Kohout, 5341 Burning Tree C i r c l e , S t u a r t , 
F l o r i d a 34997, non-agreement (non-union) employee; 

(d) Thomas F. Meehan, J r . , 3616 G r a d y v i l l e Road, P.O. 
Box 204, Newtown Square, Pennsylvania 19073, non-agreement (non­
union) employee; 

(e) Lawrence C i r i l l o , 3743 Brisban S t r e e t , H a r r i s b u r g , 
Pennsylvania 17111, agreement (union) employee; 

( f ) Charles D. Nester, 100 Bont^all Avenue, Aldan, 
Pennsylvania 19018, non-agreement (non-union) employee; 

(g) Jacqueline A. Mace, Moorestowne Woods Apartments, 
215 E. Camden Avenue, Apartment D-10, Moorestown, New Jersey 08057, 
agreement (union) employee; 

(h) Donald E. K r a f t , 560 Hopewell Road, Atco, New Jersey 
08004, agreement (union) employee; and 

( i ) Robert E. Graham, 110 Oakwood Dr i v e , Cinnaminson, 
New Jersey 08077, agreement (union) employee. 

The Retirees are a l l p a r t i c i p a r t s i n the Supplemertal Pension 

Plan of Consolidated R a i l Corporation ("Supp. Plan") which i s an 

overfunded, c o n t r i b u t o r y d efined b e n e f i t pension p l a n . 

' A p p l i c a n t s ' R e b u t t a l , Volume 1 of 3, p. 697 
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The R e t i r e e s have an i n t e r e s t i n the Supp. Plan w i t h respect 

t c m a i n t a i n i n g the f i n a n c i a l i n t e g r i t y of t h t Supp. Plan t o secure 

the d e f i n e d b e n e f i t s payable t o them under the Supp. Plan. The 

Re t i r e e s a l s o have an i n t e r e s t i n a pro r a t a share of the surplus 

assets of the Supp. Plan t o the extent t h a t the surplus i s 

a t t r i b u t a b l e t o the employee c o n t r i b u t i o n s which they made t o the 

Supp. Plan or c e r t a i n predecessor pxans. These predecessor plans 

were merged i n t o the Supp. Plan a f t e r C o n r a i l :ame i n t o e x i stence 

on A p r i l 1, 1976. 

The Retirees represent themselves and a cla s s c o n s i s t i n g of 

a l l o t h e r s i m i l a r l y s i t u a t e d r e t i r e e s who are p a r t i c i p a n t s or 

b e n e f i c i a r i e s of p a r t i c i p a n t s of the Supp. Plan. 

The A p p l i c a n t s ' R e b u t t a l t o the Retirees' Comments, Pro t e s t s 

and Requests f o r Conditions was not responsive and was evasive. 

A p p l i c a n t s argue t h a t the Retirees should r e l y e x c l u s i v e l y upon the 

Employee Retirement Income S e c u r i t y Act of 1974 ("ERISA"), 29 

U.S.C. 1001 e t seq., and the Federal Courts t o p r o t e c t t h e i r 

i n t e r e s t s i n the Supp. Plan. 

A p p l i c a n t s f u r t h e r s t a t e t h a t the Retirees are a t t e m p t i n g t o 

r e l i t i g a t e t h e i r pension case before the Surface T r a n s p o r t a t i o n 

Boaid which they l o s t i n the Federal Courts. ThaL c o n t e n t i o n 

completely misses the p o i n t and i s made only t o d i v e r t the Board's 

a t t e n t i o n from the r e a l issues. 

The issues i n the Federal Court l i t i g a t i o n i n v o l v e d the -)re-

t e r m i n a t i o n r i g h t s t o the surplus assets i i . the Supp. Plan. The 

is.sues before the Board i n v o l v e d the r i g h t s of the Retire«»s m the 
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Supp. Pian i f i t i s terminated or merged i n t o the CSX or NS pension 

pl a n s . 

A p p l i c a n t s have f a i l e d t o s t a t e what w i l l happen t o the Supp. 

Plan. The Retirees have a v i t a l i n t e r e s t i n whether the Supp. Plan 

w i l l j e terminated, p a r t i a l l y terminated, s p l i t between CSX and NS, 

merged w i t h pension plans administered by CSX and NS, or continued 

as a frozen plan administered by remnants c f C o n r a i l . The d e s t i n y 

of the Supp. Plan has an enormous e f f e c t upon the s e c u r i t y of the 

Ret i r e e s ' pensions and t h e i r i n t e r e s t i n the su r p l u s assets of the 

Pension Plan a t t r i b u t a b l e t o t h e i r c o n t r i b u t i o n s t o the Plcin. 

I I . PROCEDURE 

The a p p l i c a t i o n i n t h i s proceeding i s t o o b t a i n the approval 

and a u t h o r i z a t i o n under 49 U.S.C. §11321-25 f o r the a c q u i s i t i o n by 

CSX Corporation ("CSX") and N o r f o l k Southern C o r p o r a t i o n ("NSC") 

and r e l a t e d companies of c o n t r o l of C o n r a i l and the d i v i s i o n of the 

assets of Conrai. by and between CSX and NSC ( " A p p l i c a t i o n " ) . This 

i s a complex t r a n s a c t i o n which w i l l have a major im-.act upon t he 

i n t e r e s t s of the employees and former employees of C o n r a i l . 

According t o the A p p l i c a t i o n , the proposed t r a n s a c t i o n w i l l r e s u l t 

i n the c r e a t i o n of 1,152 por . i t i o n s , the t r a n s f e r of 2,306 

p o s i t i o n s , and the a b o l i t i o n of 3,807 p o s i t i o n s i n both the CSX and 

NSC expanded system. (See Rai l r o a d C o n t r o l A p p l i c a t i o n , Volume 1, 

p. 28). 

The employees and former employees of C o n r a i l have a v i t a l 

i n t e r e s t i n pres e r v i n g the f i n a n c i a l s e c u r i t y of t h e i r pensions and 

the surplus assets of the Supp. F'.an. 
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I t i s not s t a t e d on the A p p l i c a t i o n how the i n t e r e s t s of the 

employees and former employees i n the Supp. ^ l a n w i l l be p r o t e c t e d . 

The A p p l i c a t i o n merely states t h a t "standard labor p r o t e c t i v e 

c o n d i t i o n s " w i l l be ap p l i e d and t h a t no employee p r o t e c t i v e agree­

ments have been reached as of the date of the A p p l i c a t i o n . (See 

A p p l i c a t i o n , Voiume 1, pp. 28-29). The A p p l i c a n t s ' Rebuttal t o the 

Ret i r e e s ' Comments, Protests and Requests f o r Conditions a l s o d i d 

not address the issues r e l a t i n g t o the Supp. Plan. A p p l i c a n t s 

continue t o st o n e w a l l these matters. The Retirees can only conclude 

from these t a c t i c s of the Applicants t h a t they w i l l not d i s c l o s e 

t h e i r plans t o r the Supp. Plan because such a J i s c l o s u r e would 

adversely a f f e c t the i n t e r e s t s of the R e t i r e e s , a l l p a r t i c i p a n t s of 

the Supp. Plan, and also the Ap p l i c a n t s ' merger plans. 

I n a proceeding i n v o l v i n g the merger or c o n t r o l of two Class 

1 r a i l r o a d s , the Board s h a l l consider at l e a s t among other matters 

the i n t e r e s t s of the employees a f f e c t e d by the proposed t r a n s a c t i o n . 

See 49 U.S.C. 11134(b)(4). Also see 49 CFR 1180.1(b). 49 CFR 

1180.1(f) provides as f o l l o w s : 

" ( f ) Labor p r o t e c t i o n . The Commi;3sion i s r e g u i r e d 
t o p r o v i d e a p p l i c a n t s ' employees affecced by a c o n s o l i ­
d a t i o n w i t h adequate p r o t e c t i o n . S i m i l a r l y s i t u a t e d 
employees on the a p p l i c a n t s ' system should be given equal 
p r o t e c t i o n . Therefore, absent a nego t i a t e d agreement, 
the Commission w i l l provide f o r p r o t e c t i o n at ae l e v e l 
mandated by law (49 U.S.C. 11347), unless i t c; Se shown 
t h a t because of unusual circumstances more c r i n g e n t 
p r o t e c t i o n i s necessary t o provide employees wi,h a f a i r 
and e q u i t a b l e treatment cf a f f e c t e d employees." 

I n a d d i t i o n , the Board has broad a u t h o r i t y t o impose 

c o n d i t i o n s governing the t r a n s a c t i o n . See 49 U.S C. 11324(c; and 49 

CFR 1180.1(d). 
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The i n t e r e s t s of the Retirees and employees of C o n r a i l i n the 

Supp. Plan are set f o r t h h e rein w i t h t h e i r reguest t o the Board 

adequately p r o t e c t such i n t e r e s t s i n approving the t r a n s a c t i o n s 

i n v o l v e d i n t h i s A p p l i c a t i o n . 

I I I . FACTS 

The evidence t o support a l l of the f a c t s i n t h i s case are 

i n c l u d e d i n the record of the case of Engelhart. e t a l v. 

Consolidated R a i l Corporation, e t a l . , i n the United Spates 

D i s t r i c t Court f o r the Eastern D i s t r i c t of Pennsylvania,^ v h i c h are 

not i n d i s p u t e and which are i n c o r p o r a t e d h e r e i n by r e f e r e n c e . 

The f o l l o w i n g are the f a c t s r e l e v a n t t o the Supp. Plan i n 

these proceedings: 

A. Backqround 

C o n r a i l came i n t o e x i stence on A p r i l 1, 1976 under the 

Regional R a i l Reorganization Act of 1973 a t 45 U.S.C.S. §701 e t 

seq., t o acquire the r a i l p r o p e r t i e s of several bankrupt r a i l r o a d s . 

The Penn C e n t r a l T r a n s p o r t a t i o n Company ("Penn C e n t r a l " ) was the 

l a r g e s t of these r a i ' r o a d s ("Merged Railroads") merged i n t o C o n r a i l 

on A p r i l 1, 1976. V i r t u a l l y a l l of the Merged Railroads maintained 

c o n t r i b u t o r y d e f i n e d b e n e f i t pension plans ("Merged P l a n s " ) . The 

Supp. Plan was adopted by C o n r a i l as a successor t o the Merged 

Plans i n order t o provide C o n r a i l employees, i n c l u d i n g those 

employees of the former Merged R a i l r o a d s , w i t h c o n t i n u i n g pension 

' Engelhart, et a l v. Consolidated R a i l Corporation^ e t a l . . 
No. 92-7C56, 1993 U.S. D i s t . LEXIS 1171 (E.D.Pa., August 16, 1993). 
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b e n e f i t s . C o n r a i l employees were c l a s s i f i e d as e i t h e r nun-agreement 

(management) employees, or agreement (union) employees. B e n e f i t s 

under the Supp. Plaa were funded from the assets of tn^; Merged 

Plans, and from both C o n r a i l and agreement employee c o n t r i b u t i o n s . 

The Penn C e n t r a l T r a n s p o r t a t i o n Company Supplemental Pension Plan 

("Penn C e n t r a l Plan") was the l a r g e s t of the Merged Plans i n terms 

of the number of p a r t i c i p a n t s and asset values. The Penn C e n t r a l 

Plan had been funded by both employer and employee c o n t r i b u t i o n s , 

as w e l l as by the t r a n s f e r of assets from the supplemerital pension 

plans of the Pennsylvania Rai l r o a d Company ("PRR") r.nU the New York 

C e n t r a l R a i l r o a d Company ("New York C e n t r a l " ) , Both the PRR and 

the New York Central maintained c o n t r i b u t o r y d e f i n e d b e n e f i t 

pension plans. The Retirees were p a r t i c i p a n t s i n one or more of 

the Merged Plans as w e l l as e i t h e r the PRR or New York C e n t r a l 

pension plans.^ 

Between 1976 and 1984, the Supp. Plan was funded by both 

C o n r a i l and agreement employee c o n t r i b u t i o n s . Due t o the la^ne 

s u r p l u s which was accumulating i n the Supp. Plan, C o n r a i l niade no 

c o n t r i b u t i o n s i n the period from 1985 t o the ptesent t i m e . Jy 

January 1, 1994, the Supp. Plan had rccumulated a su r p l u s of 

$538,000,000.00. The growth of t h i s surplus p a r a l l e l e d t h e 

e v o l u t i o n of C o n r a i l from a f e d e r a l l y subsidized c o r p o r a t i o n i n t o 

a p u b l i c l y held c o r p o r a t i o n on March 26, 1987 under the C o n r a i l 

P r i v a t i z a t i o n Act at 45 U.S.C.S. §1301 e t seq. 

' Mandatory c o n t r i b u t i o n s by management employees t o the PRR 
plan were d i s c o n t i n u e J by the PRR i n 1965. 
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B. The Supp. Plan Surplus 

Paul J. Engelhart ("Engelhart") was born September 2, 

1928 and, l i x e the other named cl a s s r e p r e s e n t a t i v e s , was a long -

term r a i l r o a d employee, having f i r s t been h i r e d by the PRR on 

September 16, 1948. He worked throuc,h i t s t r a n s i t i o n i n t o Penn 

C e n t r a l and u l t i m a t e l y i n t o C o n r a i l , from which he r e t i r e d on 

August 31, 1988. Engelhart was a p a r t i c i p a n t i n the r e l e v a n t 

supplemental pension plan of eaoh c f h i s r a i l r o a d employers. The 

Retirees naned i n these proceedings are a l l i n s u b s t a n t i a l l y 

s i m i l a r circumstances as Paul J. Engelhart, and should be 

considered as named c l a s s r e p r e s e n t a t i v e s of a l l other employees 

and former employees who are p a r t i c i p a n t s i n the Supp. Plan 

( "Engelhart Class") . 

On December 9, 1992, the Engelhart Class commenced an 

a c t i o n i n the United St.ates D i s t r i c t Court f o r the Eastern D i s t r i c t 

of Pennsylvania, (Engelhart. e t a l v. Consolidated R a i l C o r p o r a t i o n , 

et a l . ^ ) . I n t h a t a c t i o n , the Retirees claimed t h a t they had an 

i n t e r e s t i n the Supp. Plan surplus a t t r i b u t a b l e t o t h e i i employee 

c o n t r i b u t i o n s d u r i n g t h e i r r a i l r o a d careers ("the Surplus Claims"). 

The D i s t r i c t Court dismissed the Surplus Claims pursuant t o Federal 

Rule of C i v i l Procedure 1 2 ( b ) ( 6 ) . The D i s t r i c t Court Decisions 

were a f f i r m e d by the United States Court of Appeals f o r the T h i r d 

C i r c u i t oa August 5, 1997 w i t h o u t o p i n i o n . ' The Engelhart Class 

* Infra. 2, p.6 

^ Engelhart e t a l . v. Consolidated R a i l C o r p o r a t i o n , e t a l . . 
No. 96-1920, U.S. App. LEXIS 26153, August 5, 1997. 
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f i l e d a P e t i t i o n f o r W r i t of C e r t i o r a r i w i t h the Uni t e d States 

Supreme Court t o seek a review of the Decision by the T h i r d 

C i r c u i t , which i s s t i l l pending.' 

I n the D i s t r i c t Court, the Engelhart Class d i d not seek 

an increase i n the b e n e f i t s from the Supp. Plan. I n s t e a d , the 

Engelhart Class sought (1) a determ.ination of t h e i r i n t e r e s t i n the 

Supo. Plan surplus under the Employee Retirement Income S e c u r i t y 

Act (ERISA), 29 U.S.C.S. §1132(a)(1)(B) , and (2) a d e t e r m i n a t i o n 

under 29 U.S.C.S. §1132(a)(3) t h a t the defendants have breached 

t h e i r f i d u c i a r y d u t i e s t o the Engelhart Class by using s u r p l u s 

assets a t t r i b u t a b l e t o employee c o n t r i b u t i o n s t o fund an e a r l y 

r e t i r e m e n t program and c e r t a i n r e t i r e e h e a l t h care accounts i n 

v i o l a t i o n of t h e i r r i g h t s under the Supp. Plan and the f i d u c i a r y 

standards of ERISA.' On August 13, 1993, the D i s t r i c t C r u r t , i n 

di s m i s s i n g the Engelhart Class A c t i o n , held t h a t C o n r a i l s a c t i o n 

i n amending the Supp. Plan t o provide f o r these s p e c i a l b e n e f i t s 

f o r c e r t a i n employees was not ac t i o n a b l e pursuant t o ERISA's 

f:..duciary duty p r o v i s i o n s . 

The Supp. Plan i s an overfunded pension p l a n i n t i i a t the 

c u r r e n t value of Supp. Pl^n assets exceeds ths value of a n t i c i p a t e d 

b e n e f i t l i a b i l i t i e s . This surplus i n the Supp. Plan was 

a t t r i b u t a b l e t o c o n t r i b u t i o n s and f o r f e i t u r e s by Merged R a i l r o a d s 

' Paul J. Engelhart. e t a l . v. Consolidated R a i l C o r p o r a t i o n , 
Supreme Court of the United States, October Term, 1997, No. 97-885 

^ These claims are described i n more d e t a i l on pages 8-9 
hereof. 
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and C o n r a i l empicyees, c o n t r i b u t i o n s from the Merged R a i l r o a d s , 

earnings and a p p r e c i a t i o n of assets held i n t r u s t under the Merged 

Plans and the Supp. Plan, and c o n t r i b u t i o n s by C o n r a i l d u r i n g t he 

p e r i o d t h a t i t was w h o l l y owned and subsidized by the United States 

Government. Since i t s emergence as a p u b l i c l y held c o r p o r a t i o n , 

C o n r a i l has not made any c o n t r i b u t i o n s t o the Supp. Plan. I n the 

p e r i o d between December 31, 1984 and December 31, 1993, the Supp. 

Plan surplus increased from $197 m i l l i o n t o $538 m i l l i o n . The 

surpl u s i s undoubtedly much higher now because of the s u b s t a n t i a l 

a p p r e c i a t i o n i n marketable s e c u r i t i e s which are held i n the Supp. 

Plan. 

The nine Engelhart Class r e p r e s e n t a t i v e s are a l l r e c e i v i n g 

r e t i r e m e n t b e n e f i t s as p a r t i c i p a n t s of the Supp. Plan. The Supp. 

Pian i s the successor t o the Merged Plans which, i n c l u d i n g the Penn 

C e n t r a l Plan, were t r a n s f e r r e d t o C o n r a i l under the Regional R a i l 

Act. P r i o r t o February 1, 1965, a l l PRR employees were r e q u i r e d , as 

a p r e - c o n d i t i o n t o p a r t i c i p a t i o n , t o make c o n t r i b u t i o n s t o the PRR 

Plan, and the PRR made matching c o n t r i b u t i o n s t o fund t h e i r 

pensions. I n 1965, the non-agreement PRR employees were advised by 

management t h a t i n l i e u of f u i t h e r s a l a r y increases, they would not 

be r e q u i r e d t o mak-« mc:tching c o n t r i b u t i o n s t o the PRR Plan. 

Agreement employees were s r . i l l r e q u i i e d t o make c o n t r i b u t i o n s t o 

the PRR Plan u n t i l r e t i r e m e n t . That p r a c t i c e has continued through 

t h e gradual e v o l u t i o n i n t o the Supp. Plan. 

* This surplus was determined by examining Schedule B, 
A c t u a r i a l I n f o r m a t i o n , attached t o the Forms 5500 f o r each of the 
r e l e v a n t years. 
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In the D i s t r i c t Court proceeding, the Engelhart C l a s s 

challenged the use by the defendants of the surplus assets of the 

Supp. Plan to fund (a) the sp e c i a l voluntary pension program; and 

(b) the cost of c e r t a i n r e t i r e e health care benefits claims 

("Retiree Health Care") previously paid by Conrail. Conrail had 

also announced i t s intention to make annual tr a n s f e r s to pay for 

Retiree Health Care in the future. The Engelhart Class challenged 

these uses of the Supp. Plan surplus as an impairment of the f i s c a l 

i n t e g r i t y of the Supp. Plan, and as impermissible reversions of the 

assets of the Supp. Plan to Conrail. The c l a s s representatives 

alleged '.hat the Engelhart Class members have a proprietary 

i n t e r e s t in the Supp. Plan surplus based upon t h e i r contributions, 

f o r f e i t u r e s and the earnings. As participants in and b e n e f i c i a r i e s 

of the Supp. Plan, the Engelhart Class has a d i r e c t i n t e r e s t i n 

preserving the f i s c a l i n t e g r i t y of that fund, which pays t h e i r pen­

sion benefits, and in maintaining adeguate safeguards with respect 

to the administration of the Supp. Plan. Further, the c l a s s repre­

sentatives alleged that the rights of c l a s s members as predicated 

upon ERISA at 29 U.S.C. §1344(d) represent contingent l i a b i l i t i e s 

that must be s a t i s f i e d before any reversion of the surplus to 

Conrail may occur. The Engelhart Class representatives, on behalf 

of themselves and a l l other subclass members, alleged that Conrail 

violated the fiduciary duties imposed upon i t by ERISA, the Supp. 

Plan and the common law. They also alleged that Conrail f a i l e d to 

discharge i t s fiduciary duties under ERISA as set forth in ERISA at 

29 U.S.C. §1104(a)(l), and 29 U.S.C. §1103(c)(l), and under the 
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common law of t r u s t s , by c o n v e r t i n g a p o r t i o n of the Supp. Plan 

s u r p l u s a t t r i b u t a b l e t o employee c o n t r i b u t i o n s t o the use and 

b e n e f i t of C o n r a i l . The Retirees a l l e g e d t h a t C o n r a i l impaired the 

f i s c a l i n t e g r i t y of the fund and f a i l e d t o take the a p p r o p r i a t e 

steps t o cure the breaches of t h e i r f i d u c i a r y d u t i e s . 

IV. LAW WITH RESPECT TO THE SUPP. PLAN 

I n a n o n - c o n t r i b u t o r y defined b e n e f i t pension p l a n , t h e 

employer promises plan p a r t i c i p a n t s t h a t the employer w i l l p r o v i d e 

a b e n e t i t as d e f i n e d by the plan's b e n e f i t a c c r u a l formula upon 

r e t i r e m e n t , t e r m i n a t i o n or d i s a b i l i t y . T y p i c a l l y , the employer 

must s a t i s f y any s h o r t f a l l s from i t s general assets i f t h e 

a c t u a r i a l assumptions used i n c a l c u l a t i n g the employer's annual 

c o n t r i b u t i o n are determined t o be i n c o r r e c t . Malia v. General 

E l e c t r i c Companv, 23 F.3d 828, 831 ( 3rd C i r . 1994). Therefore, the 

f i n a n c i a l r i s k of plan underfunding f a l l s s o l e l y upon the employer. 

The Supp. Plan, however, i s an overfunded c o n t r i b u t o r y d e f i n e d 

pension plan t o which both C c n r a i l and i t s agreement employees 

t h e o r e t i c a l l y c o n t r i b u t e . H i s t o r i c a l l y , the Merged Plans, which 

were the c o n t r i b u t o r y defined b e n e f i t plans maintained by t h e 

Merged R a i l r o a d s , r e q u i r e d both employees and the employers t o make 

matching c o n t r i b u t i o n s , C o n r a i l ' s operations were subsidized by 

the United States Government u n t i l 1987 when C o n r a i l ceased being 

a ward of the Federal government and became a p u b l i c l y h e l d 

c o r p o r a t i o n . C o n r a i l has not made any employer c o n t r i b u t i o n s t o 

the Supp. Plaa since i t became a p u b l i c l y held c o r p o r a t i c n . 
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although C o n r a i l agreement employees, i . e . union employees, have 

continued t o make employee c o n t r i b u t i o n s as r e q u i r e d by the Supp. 

Plan. 

An a c t u a r i a l surplus e x i s t s i n a pension plan such as the 

Supp. Plan when i t s assets increase i n value more r a p i d l y than the 

value of expected b e n e f i t l i a b i l i t i e s . See Johnson v. Georgia-

P a c i f i c C o r poration. 19 F.3d 1184, 1189 ( 7 t h C i r . 194). I n the 

p e r i o d between December 31, 1984 and December 31, 1993, the Supp. 

Plan was the d i r e c t b e n e f i c i a r y of f a v o r r b l e investment experience 

as i t s s u r p l u s doubled from $197 m i l l i o n t o $538 m i l l i o n , and t h a t 

f a v o r a b l e investment experience has continued w i t h the tremendous 

growth i n the stock market over the l a s t several years. 

What f i n a n c i a l r i s k has C o n r a i l assumed r e l a t i n g t o pension 

costs since i t s emergence as a p u b l i c l y held c o r p o r a t i o n ? The 

answer, q u i t e simply, i s none! Rather, C o n r a i l has sought t o use 

the Supp. Plan surplus t o fund both s p e c i a l e a r l y r e t i r e m e n t 

programs a I t o provide r e t i r e e h e a l t h care b e n e f i t s f o r those 

C o n r a i l employees f o r t u n a t e t o p a r t i c i p a t e i n these programs. 

C o n r a i l has reaped the b e n e f i t of the Supp. Plan s u r p l u s , the 

e x i s t e n c e of which i s p r i m a r i l y a t t r i b u t a b l e t o plan assets 

r e p r e s e n t i n g the matching c o n t r i b u t i o n s of the Merged Railroads and 

t h e i r employees and Federal subsidies which supported C c n r a i l from 

1976 t o 1987. 

I n t h e c u r r e n t l e a d i n g case decided by the United States Court 

of Appeals f o r the N i n t h C i r c u i t of Jacobson v. Hughes A i r c r a f t 
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Company', the Court s t a t e d : 

' I f employees c o n t r i b u t e t o the p l a n , the employer 
has a f i d u c i a r y duty t o the employees when i t amends the 
plan t o '!oe an asset s u r p l u s . I n essence, when a plan i s 
funded by both employer and employee c o n t r i b u t i o n s , both 
the employer and the employees are c o - s e t t l o r s of the 
plan." (105 F.3d a t 1296) 

This concept i s r e f l e c t e d i n both the common law of t r u s t s and 

the Employee Retirement Income S e c u r i t y Act ("ERISA") a t 29 USCS 

§1344. The r e s u l t i n g t r u s t d o c t r i n e under common law provides t h a t 

any r e s i d u a l assets remaining a f t e r a t r u s t ' s purposes have been 

f u l f i l l e d become a r e s u l t i n g t r u s t f o r the b e n e f i t of the o r i g i n a l 

s e t t l o r s of the t r u s t . See Jacobson, 105 F.3d a t 1295. ERISA 29 

USCS §1344 governs the a l l o c a t i o n of the r e s i d u a l assets of a 

pension plan upon i t s t e r m i n a t i o n end mandates t h a t any r e s i d u a l 

assets of the plan a t t r i b u t a b l e t o employee c o n t r i b u t i o n s must be 

e q u i t a b l y d i s t r i b u t e d t o the c o n t r i b u t i n g p a r t i c i p a n t s or t h e i r 

b e n e f i c i a r i e s before any re v e r s i o n t o the employer may occur. 

Thus, ERISA a t 29 USCS §1344 provides a s t a t u t o r y c o r o l l a r y t o the 

common law r e s u l t i n g t r u s t d o c t r i n e , and, indeed, goes even f u r t h e r 

i n g r a n t i n g p r i o r i t y t o the c o n t r i b u t i n g plan p a r t i c i p a n t s i n the 

d i s t r i b u t i o n of the r e s i d u a l assets of a t e r m i n a t i n g pension p l a n . 

The Retirees have sought t o prevent C o n r a i l from d i s s i p a t i n g 

t h a t p o r t i o n of the Supp. Plan surplus a t t r i b u t a b l e t o t h e i r 

c o n t r i b u t i o n s and those of other members of the Engelhart Class. 

T h e i r p r i n c i p a l concern i s t o preserve the f i s c a l i n t e g r i t y of the 

Supp. Plan and t o preserve t h a t p o r t i o n of the su r p l u s a t t r i b u t a b l e 

105 F.3d 1288 (9t h C i r ; 1997) 
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t o t h e i r c o n t r i b u t i o n s and those of other Engelhart Class members. 

The Re t i r e e s contend t h a t the App'icants i n these proceedings 

w i l l v i o l a t e ERISA's anti-inurement p r o v i s i o n a t 29 USCS 

§il03(c)(l) i f they use the Supp. Plan surplus f o r purposes t h a t do 

not take i n t o account t h e i r i n t e r e s t and t h a t of the oth e r 

Engelhart Class members i n the s u r p l u s . This precise issue was 

presented i n Jacobson where the c o u r t at 105 F.3d 1294 s t a t e d : 

"We t h e r e f o r e , hold t h a t when both the employer and 
employees c o n t r i b u t e t o a pension p l a n , the employer does 
not have sole d i s c r e t i o n t o use t h a t p a r t of a plan's 
asset s u r p l u s a t t r i b u t a b l e t o employee c o n t r i b u t i o n s . " 

The Ret i r e e s wish t o preserve t h e i r i n t e r e s t i n the s u r p l u s 

assets of the Supp. Plan, and t o maintain the f i n a n c i a l s e c u r i t y 

provided by the overf uni'ed c o n t r i b u t o r y p l a n . I n Jacobson, t he 

Court e x p l i c i t l y recognized t h a t the p a r t i c i p a n t s i n an overfunded 

c o n t r i b u t o r y d e f i n e d b e n e f i t plan have a l e g a l l y p r o t e c t i b l e 

i n t e r e s t i n p r e s e r v i n g the f i s c a l i n t e g r i t y of t h e i r pension fund. 

See Jacobson, 105 F.3d at 1296, n.4. 

V. COMMENTS AND PROTESTS BY RETIREES 
WITH RESPECT TO CSX'S AND NSC'S 

INTENTIONS REGARDING THE SUPP. PLAN 

The documents submitted by the Ap p l i c a n t s and t h e i r R e b u t t a l 

f a i l t o e x p l a i n what t h e i r i n t e n t i o n s are w i t h respect t o the Supp. 

Plan. There appear t o be three v i a b l e a l t e r n a t i v e s f o r t he f u t u r e 

of the Supp. Plan: 

1. I t could be terminated; 

2. I t could be merged w i t h the pension plans of CSX and 

NSC, or e i t h e r of them; or 
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3. I t could s u r v i v e i n i t s present form and cont i n u e t o 

be administered by C o n r a i l . 

Each of these p o s s i b i l i t i e s r a i s e s unique subsets of l e g a l and 

p r a c t i c a l issues and r e q u i r e s c a r e f u l a n a l y s i s so t h a t t h e i r impact 

upon r e t i r e d plan p a r t i c i p a n t s and others may be evaluated. 

I f the Supp. Plan i s f o r m a l l y t e r m i n a t e d , then ERISA's scheme 

of asset a l l o c a t i o n under 29 U.S.C. §1344(a) i s i m p l i c a t e d . S ection 

1344(a) provides f o r the a l l o c a t i o n of assets among the p a r t i c i ­

pants and b e n e f i c i a r i e s upon the t e r m i n a t i o n of a s i n g l e employer 

pension p l a n , and d i r e c t s the plan a d m i n i s t r a t o r t o a l l o c a t e assets 

i n accordance w i t h the f o l l o w i n g p r i o r i t i e s : 

1. To t h a t p o r t i o n of each i n d i v i d u a l ' s accrued b e n e f i t 

a t t r i b u t a b l e t o v o l u n t a r y employee c o n t r i b u t i o n s ; 

2. To t h a t p a r t of a p a r t i c i p a n t ' s accrued b e n e f i t 

a t t r i b u t a b l e t o mandatory employee c o n t r i b u t i o n s ; 

3. To the b e n e f i t s of r e t i r e e s who have been i n pay 

s t a t u s or d e f e r r e d vested s t a t u s f o r a t l e a s t three years p r i o r t o 

the date of plan t e r m i n a t i o n ; 

4. To a l l b e n e f i t s guaranteed by the Pension B e n e f i t 

Guaranty Corporation under T i t l e IV of ERISA; 

5. To a l l other n o n f o r f e i t a b l e b e n e f i t s under thf p l a n ; 

and 

6. To a l l other b e n e f i t s under the plan. 

The Supp. Plan i s su b s t a n t i a l l y overfunded in that the value 

of plan assets exceeds the estimated plan l i a b i l i t i e s . I f the plan 

i s terminated, there w i l l be a su b s t a n t i a l pool of r e s i d u a l , or 
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s u r p l u s , assets. ERISA provides f o r the a l l o c a t i o n and d i s t r i b u t i o n 

of these r e s i d u a l assets at 29 U.S.C. §1344(d)(l) through (4).'° 

Subsection 1344(d)(1) permits the r e v e r s i o n of these r e s i d u a l 

assets t o C o n r a i l i f : 

1. A l l plan l i a b i l i t i e s t o p a r t i c i p a n t s and t h e i r 

b e n e f i c i a r i e s have been s a t i s f i e d ; 

2. The d i s t r i b u t i o n does not contravene any p r o v i s i o n 

of law; and 

3. The plan provides f o r a r e v e r s i o n of s u r p l u i t o the 

employer. 

Employer compliance w i t h these requirements i s mandatory. 

P a r r e t t v. American Ship B u i l d i n g Co.. 990 F.2d 854 ( 6 t h C i r . 

1994). However, before an employer r e v e r s i o n can occur under 

subsection 1 3 4 4 ( d ) ( 1 ) ( A ) . the requirements of 29 U.S.C. §1344(d)(3) 

r u s t be met as w e l l . That subsection permits an employer r e v e r s i o n 

only i f the r e s i d u a l assets a t t r i b u t a b l e t o employee c o n t r i b u t i o n s 

are f i r s t e q u i t a b l y d i s t i i b u t e d t o the p a r t i c i p a n t s who made such 

c o n t r i b u t i o n s or t h e i r b e n e f i c i a r i e s . 

I f the Supp. Plan i s merged w i t h another p l a n , e.g. a pl a n 

sponsored by CSX or NSC, then a t t e n t i o n must s h i f t t o ERISA, 

Section 208 a t 29 U.S.C. §1058.'' That s e c t i o n p r o v i d e s : 

29 U.S.C. §1344(a)-(d) i s attached as E x h i b i t " 1 " 

11 
That s e c t i o n i s a m i r r o r image of the I n t e r n a l Reven-ie 

Code, 26 U.S.C. §414(1). A d i s t r i c t c o u r t has noted t h i s p a r a l ­
l e l i s m and s t a t e d t h a t sources u s e f u l i n i n t e r p r e t i n g 26 U.S.C. 
§414(1) can al s o be used t o i n t e r p r e t ERISA Section 208. See 
G i l l i s V. Hoechst Celanese Corp.. 889 F.Supp. 202 (E.D. Pa. 1995). 
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"A pension plan may not merge or c o n s o l i d a t e w i t h , 
or t r a n s f e r i t s assets or l i a b i l i t i e s t o , any other p l a n 
.... unless each p a r t i c i p a n t i n the plan would ( i f the 
plan then terminated) r e c e i v e a b e n e f i t immediately a f t e r 
the merger, c o n s o l i d a t i o n , or t r a n s f e r which i s equal t o 
or g r e a t e r than the b e n e f i t he would have been e n t i t l e d 
t o r e c e i v e immediately before the merger, c o n s o l i d a t i o n 
or t r a n s f e r ( i f the plan had then t e r m i n a t e d ) . 

I n s h o r t , ERISA provides t n a t the p a r t i c i p a n t ' s accrued 

b e n e f i t a f t e r a plan merger must be at l e a s t egual t o what t h a t 

b e n e f i t was p r i o r t o the merger. Such an a n a l y s i s i s p a r t i c u l a r l y 

r e l e v a n t here because of the concerns of the Retirees about the 

f i n a n c i a l s e c u r i t y u n d e r l y i n g those b e n e f i t s which they w i l l 

r e c e i / e i n the f u t u r e . As one commentator has observed: 

"Plan amendments t r a n s f e r r i n g assets and b e n e f i t 
l i a b i l i t i e s of some p a r t i c i p a n t s from one p l a n t o another 
or merging two plans, can d i l u t e the s e c u r i t y of 
p a r t i c i p a n t s ' b e n e f i t s as measured by the d i f f e r e n c e i n 
the amount of b e n e f i t s t h a t wou?d be paid them i f the 
plan terminated immediately before or immediately a f t e r 
the asset or l i a b i l i t y t r a n s f e r ot plan merger." 

See Stephen Bruce, Pension Claims: Rights and O b l i g a t i o n s . 2nd Ed.. 

Bureau of N a t i o n a l A f f a i r s , Wash. D.C. (1993), p. 509. 

Once again, given the c u r r e n t lack of d i r e c t i o n w i t h respect 

t o the Supp. Plan, the r e t i r e e p a r t i c i p a n t s cannot assess the 

a p p l i c a b i l i t y of e i t h e r 29 U.S.C. §1344 or 29 U.S.C. §1058 t o t h e i r 

b e n e f i t s . 

S u p e r f i c i a l l y , the continued s u r v i v a l of C o n r a i l and the 

maintenance of the Supp. Plan would appear t o be the most s t r a i g h t ­

forward scenario. Questions remain as t o what form, i f any, 

C o n r a i l might e x i s t i n i f the proposed merger i s s u c c e s s f u l l y 

completed. Assuming t h a t C o n r a i l survives i n one form or another 
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as a v i a b l e e n t i t y , and continues t o maintain the Supp. Plan, then 

a p a r t i a l t e r m i n a t i o n of the Supp. Plan w i l l have occurred by 

v i r t u e of the proposed mass l a y o f f s of C o n r a i l p e r s o n n e l . " I n 

Gluck V. Unisys Corp., 960 F.2d. 1168, 1992 U.S. App. LEXIS 5647, 

*41 (3rd C i . . 1992), the Court s t a t e d : 

" P a r t i a l t e r m i n a t i o n thus i n v o l v e s a s i g n i f i c a n t 
r e d u c t i o n i n plan l i a b i l i t y by means of a corresponding 
r e d u c t i o n i n employee b e n e f i t s . That r e d u c t i o n may be 
achieved by excluding a segment of employees, or by 
reducing b e n e f i t s g e n e r a l l y . The former r e d u c t i o n , the 
ex c l u s i o n of p a r t i c i p a n t s , i s r e f e r r e d t o as a " v e r t i c a l 
r e d u c t i o n " ... and may r e s u l t i n a " v e r t i c a l p a r t i a l 
t e r m i n a t i o n " . . . A v e r t i c a l p a r t i a l t e r m i n a t i o n may 
r e s u l t from events such as mass f i r i n g or l a y - o f f s due t o 
c l o s i n g d i v i s i o n s or moving p l a n t s " 

I f a p a r t i a l t e r m i n a t i o n does occur, then the d i s t r i b u t i o n of 

r e s i d u a l assets under 29 U.S.C. §1344^d) i s again i m p l i c a t e d . 

A r t i c l e 6.4 of the Supp. Plan e x p l i c i t l y recognizes the a p p l i c a t i o n 

of T i t l e IV of ERIS^, i n c l u d i n g 29 U.S.C. §1344(d), and s t a t e s : 

A p a r t i a l t e r m i n a t i o n i s not s p e c i f i c a l l y d e f i n e d by ERISA, 
however, vhe I n t e r n a l Revenue Code attempts t o f i l l the gaps a t 26 
U.S.C. §411(d)(3), which s t a t e s : 

"Notwithstanding the p r o v i s i o n s of subsection (a) 
[t h e minimum v e s t i n g standards], a t r u s t s h a l l not 
c o n s t i t u t f ; a q u a l i f i e d t r u s t under s e c t i o n 401(a) unless 
the plan provides t h a t upon i t s t e r m i n a t i o n or p a r t i a l 
t e r m i n a t i o n the r i g h t s of a l l a f f e c t e d employees t o 
b e n e f i t s accrued t o the date of such t e r m i n a t i o n , p a r t i a l 
t e r m i n a t i o n or discontinuance, t o the e x t e n t funded as of 
such date, as n o n f o r f e i t a b l e . " 

The Treasury Regulations at §1.411(d)-2(b)(1) attempt t o 
d e f i n e when a p a r t i a l t e r m i n a t i o n has occurred, but t h i s R e gulation 
merely allows the I n t e r n a l Revenue Service t o apply a f a c t s and 
circumstances t e s t t o a given s i t u a t i o n . Courts may consider these 
Treasury Regulations as w e l l t o determine whether a p a r t i a l t e r m i n ­
a t i o n has occurred i n a p a r t i c u l a r f a c t u a l c o n t e x t . See Gluck v. 
Unisys Corp., 960 F.2d 1168, 1992 U.S. App. LEXIS 5647, *44 (3 r d 
C i r . 1992). 
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"6.4 A l l o c a t i o n s on Termination. I n the event t l i a t 
the Plan i s completely or p a r t i a l l y t e r m i n a t e d , the 
r i g h t s of a l l a f f e c t e d P a r t i c i p a n t s t o accrued b e n e f i t s 
under the Plan t o the date of such t e r m i n a t i o n s h a l l 
become f u l l y vested and n o n f o r f e i t a b l e t o the e x t e n t 
funded; and the assets of the Plan a v a i l a b l e t o p r o v i d e 
b e n e f i t s s h a l l be a l l o c a t e d t o the persons who are 
e n t i t l e d or who may become e n t i t l e d t o b e n e f i t s under the 
Plan, subjec t t o and i n the manner p r e s c r i b e d by the 
a p p l i c a b l e p r o v i s i o n s of T i t l e IV of ERISA. Any o ther 
p r o v i s i o n of the Plan t o the c o n t r a r y n o t w i t h s t a n d i n g , i f 
t h e r e remain any assets of the Plan a f t e r a l l l i a b i l i t i e s 
of the Plan t o P a r t i c i p a n t s . Terminated P a r t i c i p a n t s and 
t h e i r b e n e f i c i a r i e s have been s a t i s f i e d or provided f o r , 
such r e s i d u a l assets s h a l l be d i s t r i b u t e d t o the Company 
subj e c t t o and i n accordance w i t h T i t l e IV or ERISA." 
(Emphasis s u p p l i e d ) . 

C l a r i f i c a t i o n of the A p p l i c a n t s ' i n t e n t i o n s v i s - a - v i s the 

Supp. Plan i s e s s e n t i a l . 

I t i s i n t e r e s t i n g t o observe t h a t C o n r a i l ' s p o s i t i o n i s t h a t 

any Supp. Plan assets i n excess of b e n e f i t o b l i g a t i o n s may be used 

by C o n r a i l t o provide b e n e f i t s t o Supp. Plan p a r t i c i p a n t s . (See 

l e t t e r from Debbie Melnyk, A d m i n i s t r a t o r , Pension Plan A d m i n i s t r a ­

t i o n Committee, t o Thomas Robinson dated June 9, 1997 - h i g h l i g h t e d 

sentence i n second paragraph ( E x h i b i t "2" a t t a c h e d ) . This p o s i t i o n 

has many l e g a l r a m i f i c a t i o n s such as whether the plan s u r p l u s 

assets are going tcj be used t o pay severance allowance t o C o n r a i l 

employees, or CSX or NSC w i l l use plan surplus assets t o fund t h e i r 

employees' pension o b l i g a t i o n s . I n a d d i t i o n , Ms. Melnyk's l e t t e r 

s t a t e s t h a t i f the Supp. Plan terminates, any r e s i d u a l assets a f t e r 

a l l Plan o b l i g a t i o n s are s a t i s f i e d , w i l l be paid t o C o n r a i l . This 

statement i s d i r e c t l y c o n t r a r y t o the law of ERISA as c i t e d above 

t h a t r e s i d u a l assets can be d i s t r i b u t e d t o the employer only i f the 

r e s i d u a l assets a t t r i b u t a b l e t o employee c o n t r i b u t i o n s are f i r s t 
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e q u i t a b l y d i s t r i b u t e d t o the p a r t i c i p a n t s who made such 

c o n t r i b u t i o n s . (ERISA at 29 U.S.C. 1344(d)(3). 

I t appears t h a t the Applicants do not i n t e n d t o d i s c l o s e 

v o l u n t a r i l y t h e i r plans w i t h respect t o the Supp. Plan u n t i l some 

time i n the f u t u r e , a f t e r the merger i s completed. Attached as 

E x h i b i t "3" i s a September 22, 1997 l e t t e r from Anthony P. Santoro, 

J r . , General Chairman of the TCU Board of Adjustments, t o Dennis A. 

Arouca, Vice Preaident - Labor Relations f o r Consolidated R a i l 

C o r p o r a t i o n , i n which Mr. Santoro i n q u i r e d about the d i s p o s i t i o n of 

the assets of the Supplementary Plan and the e f f e c t of t h a t 

d i s p o s i t i o n upon Plan p a r t i c i p a n t s . Attached as E x h i b i t "4" i s the 

January 19, 1998 r e p l y from Mr. Arouca t o Mr. Santoro, wherein Mr. 

Arouca s t a t e s t h a t "we" do not have any i n f o r m a t i o n concerning i he 

impact t h a t the sale of C o n r a i l w i l l have on the Supp. Plan. That 

response appears disingenuous i n l i g h t of the comments by h r . Levan 

d u r i n g a March 5, 1997 video conference w i t h C o n r a i l employees. I t 

i s q u i t e c l e a r t h a t t h e r e have been ongoing d i s c u s s i o n s among 

C o n r a i l , CSX and NSC regarding the d i s p o s i t i o n of the Supplemental 

Plan and i t i s e q u a l l y c l e a r t h a t they w i l l not d i s c l o s e t h e i r 

i n t e n t i o n s unless d i r e c t e d t o do so by t h i s Board. I t i s 

unbelievable and unconscionable f o r the A p p l i c a n t s t o take the 

p o s i t i o n t h a t they do not have t o d i s c l o s e t h e i r plans f o r the 

f u t u r e of the Supp. Plan and how i t w i l l a f f e c t the employees and 

r e t i r e e s of C o n r a i l . 
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V. RETIREES' .tEQUESTS FOR CONDITIONS 

The Ret i r e e s request the Board t o impose a p p r o p r i a t e r o n d i ­

t i o n s governing the contemplated t r a n s a c t i o n , pursuant t o t h e 

p r o v i s i o n s of 49 U.S.C. 11324(c) anr 49 CFR 1180.1(d), t o p r o t e c t 

the i n t e r e s t s of a l l of the p a r t i c i p a n t s of the Supp. Plan i n the 

Supp. Plan and i t s assets. 

I n a d d i t i o n , the Retirees reguest the Board t o impose the 

f o l l o w i n g s p e c i f i c c o n d i t i o n s governing t h i s t r a n s a c t i o n : 

1. Require t h a t the Applicants make l e g a l l y b i n d i n g agree­

ments and commitments t h a t s p e c i f y the d i s p o s i t i o n of the Supp. 

Plan and i t s assets a f t e r the proposed merger. 

2. I f t h Supp. Plan w i l l be amended, terminated or merged 

i n t o another plan, the App l i c a n t s must s p e c i f y how the i n t e r e s t s o f 

the p a r t i c i p a n t s of the Supp. Plan i n the s e c u r i t y of t h e i r pension 

r i g h t s and i n the surplus assets of the Supp. Plan are t o be 

p r o t e c t e d . 

3. Require the a p p l i c a n t s t o s p e c i f y how the Supp. " l a n and 

i t s assets w i l l be administered a f t e r the merger. 

4. Reguire the App l i c a n t s t o s p e c i f y i f the assets of the 

Supp. Plan w i l l be used t o provide any kind of severence b e n e f i t s 

t o employees of any of the A p p l i c a n t s . 

5. Require the App l i c a n t s t o amend the Supp. Plan t o p r o v i d e 

adequate s e c u r i t y f o r the pension b e n e f i t s of the p a r t i c i p a n t s of 

the Supp. Plan. 
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6. Require the A p p l i c a n t s t o amend the Supp. Plan t o d e t e r ­

mine the i n t e r e s t s of the p a r t i c i p a n t s i n the surplus assets, which 

may not be used f o r any purpose except the payment of b e n e f i t s t o 

the R e t i r e e s and a l l of the present p a r t i c i p a n t s of the Supp Plan. 

7. I f the Supp. Plan i s t o be terminated or p a r t i a l l y 

t e r m i n a t e d , r e q u i r e t h a t the A p p l i c a n t s a l l o c a t e and pay t o the 

Retirees and a l l of the present p a r t i c i p a n t s of the Supp. Plan 

t h e i r e q u i t a b l e share of the surplus assets of the Supp. Plan. 

8. Require t h a t the A p p l i c a n t s amend the Supp. Plan t o 

provide f o r adequate independent r e p r e s e n t a t i o n of the p a r t i c i p a n t s 

i n the Supp. Plan A d m i n i s t r a t i o n Committee, w i t h a p p r o p r i a t e 

arrangements f o r the s e l e c t i o n , compensation and reimbursement of 

expenses f o r such p a r t i c i p a n t s ' r e p r e s e n t a t i o n . 

9. Require t h a t a l l commitments and agreements which are 

made by the A p p l i c a n t s s h a l l be l e g a l l y b i n d i n g upon the 

A p p l i c a n t s , t h e i r successors and assigns, and s h a l l be f o r the 

b e n e f i t of the Retirees and a l l of the p a r t i c i p a n t s and t h e i r 

b e n e f i c i a r i e s . 

10. Permit the Retirees t o conduct a l l necessary di s c o v e r y of 

the A p p l i c a n t s r e l a t i n g t o the d i s p o s i t i o n of the Supp. Plan. 

11. Require the A p p l i c a n t s t o pay a l l l e g a l costs and 

expenses, i n c l u d i n g reasonable counsel fees and expenses f o r the 

R e t i r e e s ' counsel. 

12. The Retirees reserve the r i g h t t o request f u r t h e r 

c o n d i t i o n s , depending upon the A p p l i c a n t s ' response t o t h i s B r i e f 

and other pleadings i n these proceedings. 
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VI. CONCLUSION 

The Ret i r e e s request the Board t o render an a p p r o p r i a t e 

d e c i s i o n t o p r o t e c t the i n t e r e s t s of a l l p a r t i c i p a n t s of the Supp. 

Plan f o r the reasons set f o r t h above. 

The Ret i r e e s reserve the r i g h t t o submit supplemental r e p l i e s , 

pleadings and other documents r e l a t i n g t o the t r a n s a c t i o n i n these 

proceedings r e l a t e d t o the Supp. Plan. 

R e s p e c t f u l l y submitted. 

Harry C. Barbin, Esquire 
BARBIN, LAUFFER & O'CONNELL 

608 Huntingdon Pike 
Rockiedge, PA 19046 

(215)379-3015 

Counsel f o r Paul J. Engelhart, e t a l . 
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29 USCS § 1344 L A B O R 

§ 1344. Allocation of assets 
(a) Order of priority of participants and beneficiaries. In the case of the 
termination of a singio-employer plan, the plan administrator shall allocate 
the as,ets ot" thc plan (available to provide benetits) among the participants 
and bencticiaries of thej>lan in the tbllowing order: 

(1) First, to that portion of each individual's accrued benefit which is 
del ived .""rom the participant's contnbutions fo the plan which were not 
mandatory- contnbutions. 
(2) Second, to that portion o»' each individual's accrued benefit which is 
denved from the pariicipant's -nandatory contriiiutions. 
(3) Third, in the case of benetit.. payable as an annuity— 

(A) in the c;>.se of the benetit of a participant oi beneficiary which was 
in pay statas as of the beginning of the 3-year period ending on the 
termination date of ihe plan, to each such b-nefit. based on the 
provisions of the plan (as in effect dnnng the 5-yeir peritxl ending on 
such datei undf which such benefit would bt th*- l-.rast, 
(B) in the -a.sc of a participant's or beneficiary's benefit (other than a 
benefii descn'^d in subpar.' raph (A)) vvhich would have been in pay 
status as of tl .' neginning of such 3-year period if the participant had 
retired pnor to the beginnmg of the 3-year period ano if his benefits 
had commenced (in the normal form of annuity under the plan) as of 
the beginning of such period, to each such benefit b i.sed on the 
provisions of the plan (as in effect dunng the 5-year period ending on 
such date) under which such benefit would be the least. 

For purposes of subparagraph (A), the lowest benefit in p.vv status 
dunng a .Vyear period shall be considered the benefit m pay st.jfus for 
such period. 
(4) Fourth— 

(A) to all other benefits (if any) of individuals under the plan 
guaranteed under this title .'determined without regard to section 
4022B(a) [29 USCS § 1322b(a)]). and 
(B) to the additional benefits (if any) which would be determined 
under subparagraph (A) if soction 4022(b)(5) [2'J USCS § 1322(b)(5)] 
did not apply. 

For purpose's of this paragraph, section 4021 [29 USCS § 1321] shall be 
applied without regard to subsection (c) thereof 
(5) Fifth, to all other nonforfeitable benefits under the piati. 
(6) Si.\th. to all other benefits under the plan. 

(b* Adjustment of allocations; reallocations; mandatory contributions; 
establishment of subclasses and categories. For purposes of subsection 
(a)— 

(1) The amount allocated under any paragraph of subsecfion (a> with 
respect to any benefit shall b«* properly adjusted for any allocation of 
assets with respect to that benefit under a pnor paragraph of subsection 
(a). 
(2) If the a.s.sets available for allocation under any paragraph of subsec­
tion (a) (other than paragraphs (5) and (6)) are insufficien to satisfy in 
full the benefits ofa l l individuals which are descnbed in thai pa.'-ugraph, 
the assets shall be allocated pro rata among such individu.ils on the basis 
of the present value (as of the termination date) of their respective 
benefits descnbed in that paragraph. 
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RETIREMENT INCOME SECURITY 29 USCS § 1344 

(3) This paragraph applies if the assets available for allocation under 
paragraph (5) of subsection (a) are not sufficient to satisfy in full the 
benefits of individuals described in that paragraph. 

(A) I f this paragraph applies, excejt as prcvided in subparagraph (B), 
the assets shall he allocated to the benefits of individuals t ..scnbed in 
such paragraph (5) on the basis of the benefits of individuals which 
would have been described in such paragraph (5) under thc plan as in 
effect at the beginning of the 5-year penod ending on the date cf plan 
tennination. 
(B) I f the assets available for allocation under subparagra^ : (.A) arc 
sufficient to satiŝ 'y in full the benefits described in ^uch subparagraph 
(without regard to this subparagraph), then for purposes of subpara­
graph (A), benefits of individuals described in such subparagraph shall 
be determi.led on the basis ofthe plan as amended by the most recent 
plan amendment effective during such 5-year period under which the 
assets available for allocation arc sufficient to satisfy in full the 
benefits of individuals described in subparagraph (A) and any assets 
remaining to b<* allocated under such subparagraph shall bc allocated 
under subparagraph (A) on lhe basis of the plan as amended by the 
next succeeding plan amendment effective dunng such period. 

(4) I f the Secretary of the Treasury determines that the allocation made 
pursuant to this section (without regard to this paragraph) results in 
discrimination prohibited by section 401(a)(4) of lhe Internal Revenue 
Cot e of 1986 [26 USCS § 401(a)(4)] then, if required to prevent the 
dis(|ualification of the plan (or any trust under the plan) under section 
401(a) or 403(a) of such Code [26 USCS § 401(a) or 403(a)], the assets 
allocated under subsections (a)(4)(B), (a)(5), and (a)(6) shall be reallo­
cated to thc extent necessary to iivoid such discrimination. 
(5) Thc term "mandatory contributions" means amounts contributed to 
the plan by a participant which are required as a condition of employ­
ment, as a condition of participation in suvch plan, or as a condition of 
obtaining benefits under the plan attributable to employer contnbutions. 
For this purpose, the total amoi".* of mandatory contributions of a 
participant is the amount of such contributions reduced (but not below 
zero) by thc sum of the amounts paid or distributed to him under the 
plan before its termination 
(6) A plan may establish subclasses and categones within the classes 
described in paragraphs (1) through (6) of subsection (a) in accordance 
with regulations prescnbed by the corporation. 

(c) Increase or decrease in value of assets. Any increa.se or decrea.se in the 
value of the assets of a single-employer plan occurring dunng the period 
beginning on the later of (1) the date a truslee is appointed under section 
4042(b) [2'J USCS § l.M2(b)] or (2) the date on vshich the plar is 
terminated is to be allocated between the plan and the corporation in the 
manner dete: mined by the court (in the case of a court-appointed trustee) 
or as agreed upon by the corporation and the plan administrator in any 

129 

A 



29 USCS § 1344 L A B O R 

other case. Any increase or decrease in the value of the assets of a smgle-
emplover plan occumng after the date on which thc plan is termmated 
shall be credited to, or suffered by. the corporanon. 

(d) Distribution of residual assets; restrictions on reversions pursuant to 
recently amended plans: xsscts attributable to employee contributions; 
calculation of remaining assets. (I) Subject to paragraph ( j ) . any 
residual a.ssets of a sinsle-employer plan may be distnbuted to the 

employer if— . . c 
(A) all liabilities of the plan tu participants and their beneficianes 
have been satisfied, 
(B) the distnbution does not contravene any provision ot law, and 
(C) the plan provides for such a distribufion in these circumstances. 

C i l A ) In determining the e.xtent to which a plan provides for the 
distribution of plan assets to the employer for purposes of paragraph 
(l)(C) any such provision, and any amendment increasing the 
amount which may be distnbuted to the employer, shall not be 
treated as effective before thc end of the fifth calendar year following 
the date of the adoption of such provision or amendment. 
(B) A distnbution fo the employer from a plan shall not be treated as 
failing to satisfy the requirements of this paragraph it thc plan has 
been in effect for fewer than 5 years and the plan has provided for 
such a distnbution since the effective date of the plan. 
(C) Except as otherwise provided in regulations of the Socretary ot 
thc Treasury, in any case in which a transaction descnbed in section 
208 V') uses § 1058] occurs, subparagraph (A) shall continue to 
apply separately with respect to the amount of any assets transferred 
in such transaction. 
(D) For purposes of this subsection, the term "employer" includes 
any member of the controlled group of which thc employer is a 
member For purposes of the preceding sentence, thc term "controlled 
group" means any group treated as a single employer under subsec­
tion (b). (c), (m) or (o) of sectton 414 of the Internal Revenue ^odc 
of l9Sti (26 USCS § 4l4(,b), (c). (m) or (o)]. 

( j ) (A) Before any distnbution from a plan pursuant to paragraph (1). if 
any assets of the plan attnbutable to employee contnbutions remain 
after satisfaction of all liabilities descnbed in subsection (d). such 
remaining assets sha l be equitably distributed to thc participants who 
made such contnbutions or their beneficiaries ( '"^^l"^ '"* ^^"^'^^if^ 
pâ •ces. within the meaning of section 206(d)(3)(K) (29 USCS 
§ l056(d)(3)(K)]). 
(B) For purposes of subparagraph (A), the portion ot the remaining 
assets which are attnbutable to employee contnbutions shall be an 
amount equal to the product denved by multiplying— 

(i) the market value of the total remaining assets, by 
( i ) a f rac t ion-

no 
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(I) the numerator of which is the present value of all portions of 
the accrued benefits with respect to participants which are 
derived from participants' mandatory contnbutions (referred to 
in subsection (a)(2)), and 
(II) the denominator of which is the present value of all benefits 
with respect to which assets are allocated under paragraphs (2) 
through {tt) of subsection (a). 

(C) For purposes of this paragraph, each person who is. as of the 
termination date— 

(i) a participant under the plan, or 
(ii) an individual who has received, dunng the 3-year penod ending 
with the termination date, a distnbution from the plan of such 
individual's entire nontorteit ible benefit in thc form o fa single sum 
distnbution in accordance with section 203(e) (2'J USCS § 1053(e)] 
or in the form of irrevocable commitments purcha.sed by the plan 
from an insurer to provide such nonforfeitable benefit, 

shall be treated as a participant with respect to the termination, if all 
or part of the nonforfeit ible benefit with respect to such person is or 
w u;nbii!.ibL- t.' iMr;;c!|MiU ,' .•n.iiidati-ry coiit.-.bunons (r:fjrr;.-d to 
III subsection (a;(2)) 

(Sept 2 l')74, P L. ').V406, Title IV, Subtitle C. !j 4044, 88 Stat. 1025 ; 
Sent 2f)'. l')80. P L %-3<i4. Title IV, ij 402(a)(7), 'M Stat. 12'"); Apr 7. 
mt t . l \ L 'J') 272, litle . \ I , § 1 lOiwcX 12), (13), 100 Staf. 2"4. Dec 22. 
l')87 I ' L K )-203, Title l . \ . Subtitle D. I'art I I , Subpart B. Jj')31 l(a)( !), 
(b) (c). 1)1 Slat l.v'0-'»5". l.L>0-3()0, Doc I'), l')8'), P L. 101-2J-J, Title 
V l i , Subtitle G. Part V, Subpart C, § 78.Slie)(3), Subpart D, TS')Ua)( I). 
78'J4(g)(2), 103 St.it 2440, 2445, 2451.) 

HI.STORY: A.NCII.I.ARY LAWS AND DIRECIIVE.S 

RcfcrcncfS in text: 
••fills title ', reterred to in this section, is Title [V o(" Act Sept 2. T''-*. 
P L. ')3-4<̂ (). S.S Su! lOOJ. popularly known as the Employee Relire­
menl Income Security Act of l'>"'4, which appears generally as Z'' 
uses 1301 et seq For lull clas.sification of this Title, consull USCS 
Tables volumes. 

ElTective date of seetion: 

For effective dale of this seclion. see 2'' USCS !} I't61 

.Amendments: 
I9»»(). .-Vct Sepi 2t). I''S0 (effective upon en.ictment on ''. 2t).'30. as 
provided by 2'' USCS ^ 14(il(o)l, in subsecs t.i). (c). and id) inserted 
"single-employer" 
1986. .Act .-̂ rr leireclive 1- LSI), as provided by ll01>)(a» in 
part of such Act. which appears as 29 USCS ij 1341 nole). in subsec 
(a), in the introduciorv matter, deleted "detined beneht" following 
"single-employer ', in para. (-1). m subpara. (.\). substilutcd "section 
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§ 1J44. Allocation of aaaeta 
(a)-(e) [Unchanged] 
(d; Di.sinbution ot residual a.s.sets: restiiction.s on reversions pursuant to recently amended 
plans: a.s.sets attributable to employee contributions; calculalion of remaining a.s.sets. (l)-(3) 
(Unthanged) 

(4t .Mothing in lhi.s subsection shall be construed to limit the requiremems of section 49S0(d) 
of tho Inlemai Revenue C.xJe of l ' «6 \2h L .SCS ^ 4'M0(d,| (as in elfcL; immediateiv after 
the enactment ol tlic Omnibu.s Budget RA;oncilialion .Act of ISI'W (enacted .Nov. 5. 1990|) 
or section 404(d) of this Act [:<) L'SCS I ;04(di| with respect to anv d.Mnbu' on of residual 
as.set.s ot a single-emplover plan to the emplover. 

(As amended Nov 5. I W . I ' . I . . lOl.jO.S. Title , \ I I , Subtitle A. i IJOOZiblCKB) 104 Stat 
IJ.S.S-Sbf),) 
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CONRAIL* 

/une 9, 1997 

M:. Thocnai F Robinsor. 
6653 Malvcn .Ave. 
Philadelphia, PA 19151-2346 

Dear Ntr. Robinson. 

[ am writing in response to your letier dated May 6. 1997 regarding the to; of 
Conra/rs Supplerr.enta! Psnsion Pla.n ('uhe "Cor-'ail Pixn"). I u.nder3:i-:d your concern but 
[ am ar'raid thac your information is not entirely accurate. The pur7:ose of my May I ler.er 
was to address thc conccms of some retirees who questioned what would happen to the:r 
monthlv pension payments airer che merger. The Conrai! Plxn is subjec: to the provisions 
ofthe Employee Retirem.ent Income Secar.r/ of 1974 ("£RIS.\") ar.d to th.e extent 
that a participant's retirement bc.ne.'lc is vested or nonforfeitable it cannct bc taken away 

,AJ you Lnow under the .Amended Merger Agreement, CSX Corroration xnd Nortolk 
Southem Corporation have agreed to purchase che shares of Conrail. Included as t;ar̂  of 
tMis purchase are lhe assets of Conrail. including che Cor.rai! Plan whrh ^nmil h.15 > 
^pnn^ r̂:̂  AS ih^ Pl-̂ n-s smnsor under FRfSA Corri'' fhC Qh imm \Q ^H^ . 
f[̂ rn.:ch cnr,trî <î nn5 if necessarv. che retirement benefits of t^" P|-̂ n r;>.ir;:cinar!t5. 
rnnphiicion-? t'V Conrail have not been required in (he t̂ ast several vears because of che 
Plan's overfunded status. To che extent there are Plan assets in excess of the benefic— 
ohiigactons owed to parTicipanis a::d beneficiaries, (hese are assets which Connil may use_ 
to provide benefits CQ Plan panicipants. Howc"^ ,̂ ' f ' ^ - ^nnf^il Pl.-in were to terminace. 

n̂v ....t. which rmî -'" li'-'biiitigs and b<nffifnMiinfiani ihfffinrail Pl̂  q̂. 
narricit̂ ahts ard (heir beneficiaries have been satisfied are rePimH fo fhr nlaii '.^mQL-
rn.p.j[^rif. v.ccessofs. If che Cotrrail Plan is merged with thc CSX Plan, such action is 
permined under the provisions of ERJSA as long as che vcsced or nonforfeitable 
reurement benefits of participants are ptocecccd. The fiduciaries of che Conraii Plan 
consider thc interests ofthe plan participants and beneficiaries in thc discharge oftheir 
duties with respect to their actions which will affect the Conrai! P'an. The provisions of 
the current Amended Merger Agreement are completely within the laws tl.at protect plan 
panieipant:. 

Ifyou have anv other questions, please contact me ac the address below 

Smc-rely, 
-—) 

Debbie Melnyk 
Administrator-Pension Plan Administration Committee 
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TRANSPORTATION • 

COMMUrJICATIONS 

l.̂ rTERNATIGNAL 

UNION 
CLC 

TCU System 
Board of Ad)usfmjnf No 86 
1522 Locust Street 
Philadelphia. PA 19102 
(215) 732 7410 

Anthony P. Santoro, Jr. 
General Chairman 

Russell C. Oathout 
Genera/ Secretary rreasurer 

F i l e : 71 .92 

Subject: Conrail Supplemental 
Pension i.-'lan 

September 22, 1997 

Mr. Dennis A. Arouca 
Vice President-Labor Relations 
Consolidated Rail Corporation 
Two Conunerce Square - ISA 
2001 Market Street 
P.O. Box 41415 

Philadelphia, PA 19101-1415 

Dear Mr. Arouca: 
Attached you w i l l f i n d a l e t t e r dated September 14, 1997, from 

Mr. Richard Sklenar, President/FST, TCU D i s t r i c t #735, who i s alsc 
a current Conrail employee. This l e t t e r involves some concerns that 
Mr. Sklenar and other TCU Members have raised concerninq the 
Conrail Supplemental Pension Plan. In particular, what impact w i l l 
the pending sale of Conrail, i f approved, have on the benefits Mr. 
Sklenar and others are e n t i t l e d . 

Also, who w i l l administer t h i s plan a f t e r change of control 
or, i f the proceeds of the plan are divided, how w i l l t h i s be 
accomplished? In eit h e r <'^se, what w i l l the r i g h t s of the plan 
p a r t i c i p a n t s be both now and in the future? 

I'm confident that the parties (CR/CS.X and N/S) h.-ve concluded 
discussions involving t h i s issue, p a r t i c u l a r l y a f t e r reviewing the 
comments made during Mr. Levan's March 5, 1997 video conference, 
which are also attached. Therefore, I request that you provide 
d e t a i l s of those discussions and any decisions made thus f a r or in 
the future, so that I can respond to the inquiries/concerns 
expressed by Mr. Sklenar and others. 

Thanking-you -in" advance for your anticipated cooperation in 
responding,;to - this inatter. 

Anthony P. Santoro, Jr 
General Chairman 

APS/ss 

R»pt«ltnon^ m«mb»n on • 8*090. k A/oiMloofc R lko td Comp«nv • Cooiolrd«td Hul CoiporMlon • D t l t i u t it Mudwn R«K.«v Comp«nv lnc • Ou.lto'i) 
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Mr. Dennis A. Arouca Sept:°moer 24, 1997 
Consolidated Rail Corporation Page l».'o 

Attachment 

cc: Mr. R. A. S c a r d e l l e t t i , IP 
Mr. R. C. Oathout, GST/VGC 
Mr. J. A. Ponigar, VGC 
Mr. R. Sklenar, ADC #735 
A l l Conrail D i s t r i c t Chairpersons 



TRANSPORTATION* 
COMMUNICATIONS 
INTERNATIONAL 
UNION 
AFL-CIO 

TCU System 
Board of Adjustment No. 86 
837 Jeannette Avenue 
SteubcnvUle, OH 43952 
(614) 282-7071 

Richard F. Sklenar 
Assistant District Chairman 
District No. 735 

September 14,1997 

R. C. Oathout 
VGC - GST 
System Boarti No. 86 
15?2 Locust Street 
Philadelphia, Pa. 19102 

Dear Sir and Brother: 

As vou are well awate. Conrail has an OVERFUNDED pnvate Pê Vsion plan in exces^ 
of $1 billiofT As a participant in this plan, I receive, on request, the arnount ^ ^ J ^ ^ ^ l ^ 
should be receiving upon my retirement . This is. of course, estur.ated al the present time, 
based on age sixty two (62) or sixty five (65). 

I have serious resen/ations as to what will happen to U -ese monies in 1998 wheri the 
CSXT-NS acquisition occurs, and how it will be disbursed to the pian members and wha l e ^ 
rSiificSions>ere will be. if any. Or. will they be able to take these mon.es and run .f they 
become the proprietor? 

-There has been a number of supervisor on Conrail who have received f^^j^^J^^^^ 
Supplem f̂tal through their eiriy retirements or buyouts who never made a contnbution lo 
this plan. Morally, I feel this Is wrong; Is it legal, I dont know. 

I would appreciate any and all information you can gather in Ws matter, and if 
permissible. I will disseminate this information to the other plan members at the NUJ^.. 

I sincerely appreciate your efforts in this matte'. 

Sincerely and fralemsdly. 

R. F. Sklenar 
President/FST 735 

Rcprĉ t̂̂ ng rnembcn on -Bangor ± Aroostook R.lro.d Coa,p«irCo«uobd.icd 'lUilr 
Comply. Inc .Guilford R«l Divijion-Indî a Harbor Belt Railrô i-M^mc Atl«JUc.Mctn>No,J f r S l o ^ . R o . M r 
p J n , l ; Corporafion (Â ltnlk).Nĉ v Jcncy Trans.. Rail Opcr.fion.Prov,dcn« «id Worcester Railroad CompanyRo-Mar 
Trmsporuuon Systems. IncSoulheastenj Penn vania Transporution Authonty 
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C O N R A I I : 

Working safely requires continuous improvement. 

OENNIS A AROUCA 

vice psesiCEN' 

January 19, 1998 

Mr A. P Santoro. Jr 
Ger.eral Chairman, TCU 
1522 Locust Street 
Philadelphia. PA 19102 

Dear Tonv 

tho pend.r.i sale of Cowail have on pens.o.i benefits 

P o r . H e , . . e . e i „ S . C o . a , > . , U — . ^ ^ ^ ^ ^ 

rt:e=:::r«""-^^^ 
employees 

, a „ , a s s e t s of the S " P P - f ^^^^^^^^^^ 

Supple Jntal Pension payments to lnco,.e 

, t,.s. .to is cf assistance to you in advising you, constituent, oftheir concern.. 

Smcet .'"<7 

,'(11 MAPKET STREET P"ll>OeUPHIA. PA 1910 CCNSaiOATEO "AiU CCBPCBAT.CN 2V.01 MAHKt 

E X H I B I T "4" 

^,.vjN CCMMU^.-ri"-

•.IAN ̂  ^ '9̂ ^ 

,.u.ri2t5)2C9-«6:9-PAX(2-5l 209^068 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t , on t h i s 19th day of February, 1998, I 

caused a t r u e and c o r r e c t copy of the B r i e f i n Support of Comments, 

P r o t e s t s and Requests f o r Conditions of Paul J. En g e l h a r t , W i l l i a m 

J. M c l l f a t r i c k , H.C. Kohout, Thomas F. Meehan, J r . , Lawrence 

C i r i l l o , Charles D. Nester, Jacqueline A. Mace, Donald E. K r a f t and 

Robert E. Graham, Former Employees of Consolidated R a i l C c r p o r a t i o n 

("Retirees") (RETR-9) t o be served by f i r s t c l a s s m a i l , postage 

p r e p a i d , upon a l l P a r t i e s of Record i n the above-captioned m a t t e r , 

and upon A d m i n i s t r a t i v e Law Judge Jacob Leventhal. 

Harry C. B a r b i n , Esquire 
'ARBIN, LAUFFER & O'CONNELL 

608 Huntingdon Pike 
Rockiedge, PA 19046 

(215)379-3015 

Counsel f o r Paul J. Engelhart, e t a l . 

Dated: February 1998 
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NEFCO 
NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING & DEVELOPMENT ORGANIZATION 
969 Copley Road, Akron, Oh,o 44320-2992 (330)836 5731 • Fax (330) 836-7703 

Gayle Jockson. Chair 

MAHANDnin.ivnRV 
Honorable Vemon A Williams, Secretary 
Surface Transportation Boarci 
Of fice of liie .Secretary 

t 

Case Control I.'nit 
ATTN: Finance Uocket No -VV̂ 88 
l')2S K Street. N W , Room 715 
W;Lsliint?ton. DC 2000() 

Joseph Hadley. Jr.. Executive Director 

r cb ru ; . - v 18. I W 8 

A' 
Ctticii of tt-e Seorot.T 

2 0 1998 

Pan Cl 
Publte RtKOtc* 

SUBJHCT Pinance Dockot No VV188. CSX Corporation and CS.X Trimsportation. Inc . Norfolk 
Southem ( orpor ition and Norfolk Southern Railway Co --Control ;uid Operating 
Leases/.̂ greemenl.S"ConraiI lnc and Consolidated Raii Corporation 

Dear Secretary Williams 

Ple;Lse find enclosed for filing in the above-captioned docket fhe original and menty-fi\ e (2^) 
copies ofa b'lef summarizing the Northeast Ohio Four County Regioiuil Planning and 
Di>\ elopment Organization"s (NFFCO) previous filings Also encb.sed are a 3 .5-inch disk 
containing the text of this document in WordPerfect (> I format and a certificate of serv ice 

NFFCO is filing as a participant of record on behalf of MFTRO Regional Transit .Authority 
(MFT RO), which serves a large portion of NFFCO's four-county population NFFCO is a 
regional council representing Portage. Stark. Summit, and Wayne counfies a id their local 
governments in northeast Ohio N.'-FCO assists its members and local communities by >erv ing 
as a fonim for regional economic ;uut cnironmenfal issues, such as the creation ofa commuter 
rail system, thaf ha\ e extensive benefits to the four-county area 

Copies of MRT,A-5 were serv ed via first-class mail, po.stage piepaid, on the Honorable Jacob 
Leventhal and counsel for Appliciuifs. the V S Secretary of Triuisportation, the V S .Attome; 
(ieneral. and all parties of record Ifyou have any quesfions, please contact file at (330) 816-
57^1 Thmikvou 

Sincerely, 

SyK ia R Chinn-Levy 
Economic Development Planner 

/ 

Fnclo.sures 
pc Hon Jacob Leventhal 

Counsel for .Appliciuits 
.All Parties of Recoid 
U S Secretary of Tr;uisportation 
U S .Attomey General 

Cooperation and Coordinafion in Development Planning 
among the Units of Governmtnt in Portage, Stark. Summit and Wayne Counties 



BEFORE THE 
SURFACE TRANSPOR TATION BOARD 

FINANCE DOCKET NO. 33388 

MHTA-5 

CSX CORPORATION AND CSX TRANSPORTATION, INC , NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

"CONTROL AND OPERATING LEASE/AGREEMENTS-
CONRAIL INC. .AND CONSOLIDATED RAIL CORPORATION 

NORTHEAST OHIO FOUR COUN FY REGIONAL PLANNING AND DEVELOPMENT 
ORGANIZATION 

on l)ehalf of 

METRO REGIONAL TRANSIT AUTHORITY 
-OPERATING RIGHTS-

LINES OF CONSOLIDATED RAIL CORPORATION 

BRIEF 

Sylvia Chinn-iLCvy 
Economic Development Planner ana Intergovernmental 
Review Coordinator 
Nortfieast Ofiio F-our County Regional Planning 
and Development Organization 
969 Copley Road 
Akron, Ofiio 44320-2992 
(330) 836-5731 
Filing on behalf of METRO Regional Transit Authority 
as a Participant of Record 

Robert K. Pfaff 
General Manager. Secretary-Treasurer 
METRO Regional Transit Authority 
416 Kenmore Blvd. 
Akron, Ohio 44310 
(330) 762-7267 

Dated: February 23, 1998 

Charles Zumkehr 
Roetzei & Andress Co. 
75 East Market Street 
Akron, Ohio 44308 
(330) 376-2700 
Counsel 

LPA 

EMfc'RFO 
Offic* ot tfie Secretary 

FfB 5 0 m 

*5lic Racord 



MRTA-5 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING AND DEVELOPMENT 
ORGANIZATION 

on behalf of 

METRO REGIONAL TRANSIT AUTHORITY 

BRIEF 

The Northeast Ohio Four County Regional Planning and Development OrgaiJzation 

("NEFCO") hereby submits its final Brief in the Conrail merger-acquisition before the Surface 

Transportation Board. This brief wii! outline the su emissions NEFCO presented as a participant 

of record on behalf of METRO Regional Transit Authority ("METRO"). METRO submitted, 

chronologically. (1) a Request for Conditional Operating Rights; (2) a Response to the 

Responsive Application of Wheeling and Lake Ene Railway Company; AND (3) a Peati'̂ 'n to 

File Supplemental Comments and Supplemental Commenis. ITie Petition to File Supplemental 

Comments was denied by the Board in Decision No. 66. 

I. Request for Conditional Operating Rights 

NEFCO filed a Request for Condition on October 21, 1997 on behalf of METRO. 

METRO believes the proposed control and realignment of trackage operations in Northeast Ohio 

between CSX Corporation and CSX Transportation. Inc. (collectively. "CSX") and Norfolk 

SoutheTi Corporation and Norfolk Southem Railw.iy Company (collectively. "NS") will have 



serious impacts on fumre rail operations in Ohio which may result in irreparable harm. M£TRO 

oppo'̂ '-s rhe merger-acquisition ofthe Consolidated Railway Corporation ("Conrail") by CSX 

and NS without conditions for commuter rail operating rights oti what is currently tht C ^n'-ail 

mainline connecting Cleveland and Hudson, Ohio. 

METRO'S request is anything but a shortsighted attempt to gain some type of windfall; 

raiher it is a response to the potential harm to a joint-community project started over four years 

ago. Numerous public and private entities have invested significant resources over the past four 

years for the purpose of developing a rail transportation system to link the cities of Canton, 

Akron, and Cleveland ("CAC corridor") in Ohio. 

To date, cooperating agencies have spent or appropriated upwards of $12.7 million for 

the development of commuter rail service in the CAC corridor.' The Freedom Secondary and 

the Akron Secondary lines were purchased by METRO from Conrail in 1994. Thc Akron 

Secondary connects with the Conrail mainline in Hudson. A contact uu purchase hdS been 

drafted by METRO and is e-xpected to be executed by CSX befo.e April 30, 1998 for the 

Sandy ville Local line connecting .Akron and Canton. Once this u-ansaction is finalized, 60% of 

the track necessary to connect passengers from Canton to Cleveland will have been purchased 

for the CAC project. The only segment of u-ack which remains is the leg from Hudson into 

downtown Cleveland. 

The Hudson to Cleveland urackage was iden .ified as a necessary link m a Northeast Ohio 

commuter rail system prior to the announcement of this acquisition-merj;er. The Hudson to 

Cleveland mainline was identified as a key component to completing the commuter rail project. 

'See MRTA-1. Request for Condmonal Operaann Rights ai page i . foomote 6 in addiuon to tfiese figures, tfie ptuposed apprvipnaaon of 
$; iniilion for an MIS <if the CAC comdor referencei. at f'.x)tnotc 9 of the same page is now law See. The tJepartment of Transporta:?..n and 
Related Agencies Appropnauons Act. 1998 (Pub L. 11)5-66). signeu by President Clinton on October 11. 1997. 



not simply "one option" as Applicants claim. The Ohio Department of Transportation 

("ODOT") initially recognized the potential fcr economic growth and business development 

through the construction of a commuter rail system in the CAC corridor.- Furthermore, even 

with the addition of one more lane to Interstate 77, ODOT determined the highway will be at 

an unacceptable "level of service" necessary to accommodate vehicular movements by the year 

2020.' The study was on an 1-77 segment between Akron and Canton. 

URS, an independent transportation coiisulting finn, was hired to suidy potential rail lines 

connecting Lhe three major cities. The study found that a comparison of options "favor[s] the 

selection of the [Conrail] route..." as the final leg of the rail commute from Canton to 

Cleveland.'* This report recognizes that the double track line connecting Hudson and Cleveland 

cunentiy possesses the operational and technical characteristics necessary to support speeds 

required for the efficient operation of passenger rail service.' In addition, the study recognizes 

that this track services the highest ,)Otential ridership in the CAC .orridor.* 

METRO, relying on thc recommendations of independent consultants, ODOT's 

assessment of traffic C( ngestion, and regional transit data, assens that operating rights on the 

Conrail mainline ar? essential for the successfu! impiementalion of commuter rail service in the 

CAC corridor. The lost financial investment ex lenuod to date, the foregone opportunity for 

•State Policy Statement on Commuter Rail. Excerpt tnim: ACCESS OHIO MULTI-MODAL STATE TRA-NSPORTATION PLA.N' TO THE 
YFAR ZOOO. Ohio Department of Transportation. Ohio 1991. p 21. 

'See. "Inlerstate 7.' Comdor Major Investmert Study Starlt Sumnut Counnes." Ohio D'.panment of Transportation. Office of Planning, 
prepared Febnur* 6. 1997, p \9 (ODOT had to apply for an exempuon for the FHW.\ Division) 

'SCATS/METRO RTA-Akron/'Greater Cleveland RT.\. Alternative Implenienation Report Canton .\kron-Cleveland via Kent'WAI.E. 
conducted by URS Ci nsultants. October 1995, p 3-28 

'Greater Cleveland Regional Tran.sit Authonty METRORT-AAkain Implementation ReportCanton-Akron-Cleveland via Hudson, conducted 
by L RS Coniiiltants. October 1995, p 4-1 (discussing the trackage classificanon and curvaiure. advantages of double tracks, signaling systems, 
track elevaDon. cnissi.ngs. etc.) 

•Id. ai Table 3. p. 5-9. 



economic development, compounded b> crippling traffic congestion in the region pose significant 

ineparable harms to the citizens oT Northeast Ohio. 

With this background, good faith negotiations and reasonableness on the part of the 

railroads is essential for METRO to protect the communities interests. METRO had what it 

considered to be a working relationship with Conrail. However, the proposed merger and 

statements made in Applicants' Rebunal, sel forth a different scenario. In particular the venfied 

statement of Paul Carey states, "Conrail has declined to even entertain granting such rights."^ 

Such a statement not only evidences a different position on the previous "working relationship", 

but also an attinide which causes METRO concem for the successful implementation and 

operation cf commuier rail in Ohio. 

A patterned history of fmitless negotiations conceming this track coupled with this party 

admission, gives METRO concem that Applicants have no iniention of granting operating rights 

to METRO. The testimony, albeit by a Conrail executive, evidences a shared sentiment among 

the Applicants, "'he harai is no longer 'potential"; this position presents imminent harm to the 

region. This, i'i conjunction with the economic and environmental impacl, should be reason 

enough for the Board to grant METRO'S requesi. 

If Lhe Board does nol find it necessary- to grant operating rights, it may consider L'le 

suggestion i f Philip G. Paslerak, P.E.:* "As a condition to the approval of the 

Transaction...the Bo -̂d should require tliat the proposed operalor of the line and MRTA 

negotiate a mutualb .iding agreement to miligale the impacis of the Transaction on planned 

commuter rail service." 

'Rebuttal Venfied Sutement of R Paul Carey al I I . initially submitted by Applicant on December 12. 1997, 

'Venfied Statement of Philip G. Pasterak. Vice President of Parsons BnnkettiofT. Ohio. inc. aicched hereto, imtially accompanymg MRTA-



n. Response to Responsiv-? Application of The Wheeling and Lake Erie Railway 

On December 12, 1997 METRO, in ccnjunciion with the Summit Couniy Port Authorily, 

filed a brief clarifying the ownership interesu*; of the "Freedom Secondary" between mile post 

192.15 in Kent, Ohio and 201.84 in Akron, Ohio, and the "Akron Secondary" between mile post 

1.45 in Hudson, Ohio and mile post 8.00 in Cuyahoga Falls, Ohio. These lines were purchased 

by METRO with a grant from the Federal Transii Administration who then u-ansferred 

ownership to the Summit County Port Authority to be held for fumre use. 

Wheeling and Lake Lrie's Responsive Application (Sub. No. 80)("W&LE Application") 

requests operational righis ove' the .Akron Secondary and the Freedom Secondary. METRO 

filed a response for the sole purpose of clarifying the record and making the Board aware that 

the rail lines meniioned in W&LE Appiicalion are not owned by Conrail, CSX or NS. These 

rail lines and thus W&LE's requests are not wiihin the scope of the Conrail merger. Any 

interests in these lines should not be altered or even addressed in the preseni action. 

III. Conclusion 

NEFCO, as a participant of record, has followed this proceedinj to apprise ils members 

of potential impacis of STB decisions on the four counlies NEFCO represents in Northeast Ohio. 

METRO, through NEFCO, participated in this proceeding to prolecl ci.izen interest within the 

Canlon-Akron-Cleveland corridor from being harmed by the Conrail acquisition-merger. 

The Request for Condition is not simply a request of a shortsighted oppormnist, but 

rather a requesi from numerous entities attempting to protecl a long term project identified as 

essenlial to economic development in northeast Ohio. A commuter rail syslem has been 

contemplated in Northeast Ohio for years. Interested parties gained suppo.t at the local, state 

and national level to study this project. The process has been slow, bul dî liberate; President 



Clinton's recent approval of funding is representative of the momentum of this project. 

Commuter rail is on the threshold of becoming a reality for Ohio citizens. It will be regretful 

if this project is spumed as a result of a freight traffic realignment that took place without 

consideration of the impacts on passenger rail efforts. 

WHEREFOR»E, NEFCO, representing ils members' interests, on behalf of METRO 

Regional Transit Authorily respectfully submits this Brief as a summary of its request for 

conditional operafing rights or any other relief the Board deems appropriate as a condition 

precedent to the acquisition's approval in this proceeding. 

Respectfully Submitted, 

Sylvia Chinn-Levy Charles Zumkehr / y 
Economic Planner and Intergovernmental Roetzel & AndressCo. LPA 
Review Coordinator 75 East Market Street 
Northeast Ohio Four Couniy Regional Planning Akron, Ohio 44308 
and Development Organization (330) 376-2700 
969 Copley Road Counsel 
.Akj-on, Ohio 44320-2992 
(330) 836-5731 
Filing on behalf of METRC Regional Transit Authority 
as a Participant of Record 

Robert K. Pfaff 
General Manager, Secretary-Treasurer 
METRO Regional Transit Authority 
416 Kenmore Blvd. 
Akron, Ohio 44310 
(330) 762-7267 

Dated; February 23, 1998 

242360 1 WP5 



VERIF IED S T A T E M E N T OF 
PHILIP G. P A S T E R A K , P .E . 

JANUARY 9, 1998 

i am Phii;p G. Pasterak, P.'̂ ., Vice Presiaent of Parsons Brinckerhoff Ohio Inc., in ifs 
Cle 'eland. Ohio office. I have provided professional services in rail pir.nnipo. 
engineering, and operations for nnore than 16 years in Ohio, Michigan. New York, 
Virginia, and numerous other locations. 

I am subinitting this statement in support of the position of the Northeast Ohic Regional 
Planning and Development Organization on behalf of Metro Regional Transit Authority 
(MRTA) of Akron. Ohio, in response to the Applicants' Rebuttal of December 199/ 
Specifically, this rjertains to Appl'cants Rebuttal Section Xll 'The Requests for Conci'tions 
Filed by Passenger Agencies Should Be Deniea'. 

As the author o; a series of implementation and feasibility studies regarding this corridor, 
performed in 1995 and referenced by MRTA-1@2, I note that a relatively comprehensive 
public planning process was undertaken at ttiat time regarding the Canton-Akron-
Cleveland corridor. The studies were sponsored by the Greater Cleveland Regional 
Transit Authority. Metro Regional Transit Authority (Akron). Stark County Area Transit 
Study (Canton), and the Ohio Rail Development Commission. An active Policy 
Committee including these and other public stakeholders i ncluding the Metropolitan 
Planning Organizations and transit authorities from all three cities) considered the 
avaiiabie data and selected the corridor via Hudson and the Conrail Cleveland Line as 
the preferred corridor for the service. This matched the studies' ri?commendation based 
on my technical evaluation. 

The /^.ppl'cants cite tv̂ 'o reasons v.'hy the MRTA request fcr commuter rai! cperating rights 
over what is now the Conrail Cleveland Line connecting Cleveland and Hudson (the 
'Subject Line") should be denied. 

The [irst stated reason is that" MRTA has not shown that proposed commuter 
operations in the geographical area encompassing the cities of Canton, Akron, and 
Cleveland will suffer any fiarm as a result of the proposed Transaction.* The second 
stated reason is t h a t f u t u r e development of a proposed commuter rail system should 
be the subject of negotiation between interested parties, not Board imposed conditions." 

In fact, the proposed Transaction will increase traffic volumes on the Subject Line, 
causing harm to the ability to operate the commuter service under consideration. 
According to the Applicants' Operating Plan, traffic on the segment between Cleveland 
Drawbridge and CP White (line N-061) will increase from 12.5 to 29.7 daily trams. The 
segment between CP White and Alliance (line N-064) will increase from 26.4 to 30.1 daily 



trains During consideration of the proposed comimiuter services, Conrail emphatically 
made the case that capacity on the Subject Line was sufficiently restricted so as to make 
the operation of any commuter trains practically impossible. 

Clearly, the increase in traffic proposed by the Transactioi • will have harmful impacts on 
the ability to operate this commuter service, making the issue appropriate for Board 

'on The effects "̂ f this 'mps''^! 3''^ Ô-N* Hr>r>gniHpr-'t o '̂c^cnQg --̂ f ppp. 
existence, of a current agreement between MRTA and Conrail. 

It IS not argued that Board action be the replacement in total for an appropnate 
agreement between MRTA or others and Norfolk Southern, the proposed operator of the 
Subject Line, regarding the terms of commuter rail operation. As a condition to the 
approval of the Transaction, huvvever, the Board should require that the proposed 
operator of the line and MRTA negotiate a mutually acceptable binding agreement to 
mitigate the impacts of ttie Transaction on the planned commiuter rail service. 



VERIFICATION 

STATE OF ^ - " H I O ) 
) ss: 

COUNTY OF /l^-Y/;.uc/C A ) 

Philip G. Pasterak, being duly swom, deposes and says that he 

has read foregoing statement, knows the facts asserted therein are true and that 

the same are true as stated. 

Philip G. Pasterak 

Subscribed and s w ^ to before me this ( — day of 

Notary Public of f l \ ^ \ o J l ^ O i ^ ( f T ^ t M A ^ ^ ^ ' 

My Commission expires: 

Raluca LHcia 
Notary' Public 

CommisMon Kvpirv^ •lan. :n. 20(t(» 



rpRTlFirATF OF SERVICE 

1 hereby certify that on the 20th day of Febmary, I'l'is, I served a copy ofthe Brief 
(MRTA-5) on behalf of METRO Regional Transit Authority and the Summit County Port 
Authority by first class mail, postage prepaid, upon 

Richard A Allen, Esq 
Zuckert, Scoutt & Rasenberger, LLP 
888 Seventeenth Street, N 'sV Suite 600 
Wa.shington, D C 20006-3939 

Administrative Law Judge Jacob Leventhal 
Federal Energy Regulatory Commission 
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