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In accordance with the provisions of the Board's procedural orders in this 

proceeding. Decision No. 6 (served May 30, 1997) and Decision No. 12 (served on July 

23. i997). AK Steel Corporation ("AK Steel") submits this brief in support of its request 

for conditions and other relief. This transaction involves the joint application of CSX 

Corporation ("CSX") and its principal railroad subsidiary, CSX Transportation, Inc. 

("CSXT") and Norfolk Southern Corporation ("NS"). and its principal railroad 

subsidiary Norfolk Southern Raihvay Company ("NSR"), to acquire control of Conrail, 

Inc. ("Conrail") and its principal raihoad subsidiary. Consolidated Rail Corporation 

("CR").' In addition to applying for joint control of Conrail, CSX and NS are also 

proposing to divide the properties, rights and other assets of CR between them for 

separate operation in connection with CSXT and NSR. They are also proposing a 

considerable number of modilications in existing arrangements between and among the 

All ol these parties are referred lo Lollectivel> as "Appiieanis." 



various Applicants. It is the Applicants" request for approval by the Surface 

Transportation Board ("Board or STB") of the proposed modification of one part of 

tho-ic existing arrangements that is of concern «o AK Steel. 

I . INTRODUCTION AND SUMMARV OF POSITION 

The transaclion presented by the Applicants for approval is extensive and 

complex. Much of the complexity arises from the need to overlay this transaction onto 

the often Byzantine relationships between the Applicants and other carriers that have 

evolved over decades. AK Steel's objection to this transaction relates to a very narrow 

but very significant part of the entire transaction, vvhich were addressed in detail in AK 

Steel's Comments filed on October 21, 1997.- Afler careful analysis of the convoluted 

documentation presented to the Board for approval, as well as discovery materials and 

omer malter then available to AK Steel, it appeared that a significant anti-competitive 

effect would occur as a result of the proposed transaction. 

Specifically, it appeared that CSXT would obtain the exclusive right to provide 

rail transportation service to and from the Toledo Docks on Lske Erie in Ohio, even 

though both Conrail and CSXT today have the rieht to serve the Toledo Docks. This 

understanding of the effect of the transaction was confirmed by NS, although CSX 

apparently disagreed. AK Steel therefore requested certain conditions and other relief to 

ensure lhat NSR would be able to replace Conrail in all aspects of the Toledo Docks 

operation so lhat there w ould be no loss of compctiti\e alternatives for shippers using 

the Toledo Docks.̂  

The Applicants have responded by taking the position lhat "NS will obtain all 

trackage rights and operaiing righls currently held by Conrail on CSX lhal provide 

The .AK Sii-el Commenis were I'lled in Iwo versions, AKSC-6 (Highly Cont'idcutiai) and AKSC-7 
iPuhliL/Red.ick\l) 

Ttie reliet iiKludcd den: il of the relief requested in a related applieation (Finanee Doeket No. 33388 (Sub-No. 
2(ii). requesiitii; appro-,ii ofthe transfer of Conrail's .SOT ownership interest in the Lakefront Dock and Railroad 
Terminal Company ("LDRT"'). CSXT alreadv owns the other 50 ,̂ interest in LDKT. 



access to the Toledo Dock facilities." Applicants represent lhal they will enter inlo 

furlher agreemc.ils anu actions necessary to provide for this access. However, 

Applicants slill seek approval of the related application for iransfer of Conrail's 50% 

interest in LDRT lo CSX, instead of transferring it to NS. 

AK Sleel acknowledges the representations by the applicants regarding their 

intentions to transfer all of Conrail's trackage and operaiing righls at the Toledo Docks 

to NS. However, there is still an ambiguity created by tht apparent effect of the 

d ^finitive uocumeniation a' nlicable lo this transaclion. an ambiguity that initially led to 

a Qisagreemeni bel ween NS and CSX regarding ils effect on the disposition of Conrail's 

rights at the Toledo Docks. AK Steel iherefore requests ihe imposition of a condition 

that requires Applicants to honor all a.iiemJments. clarifications, and modifications oflhe 

definitive ilocumentation made on the record of this proceeding. A similar condition 

was imposed by the Board in the recent UP/SP proceeding. 

AK Steel again requests denial of approval of the related application. The 

opcating agreemenis that give Conrail righls to access and use the Toledo Docks 

facililies expire in the near future. The history of the Toledo docks over the lasl two 

decades shows that it has clearly been Conrail's 50Ŝ r ownership interesl in LDRT lhat 

has given il both the economic motivation and the legal leverage lo obtain the equal 

right of access with CS.X to those facilities. Unless NS also has the 509^ ownership 

interest in LDRT. it w ill have little if any interesl in continuing lo provide a competitive 

alternative to CSX at the Toledo Docks. 

I I . IDENTrr\ AND INTEREST OF AK STEEL CORPORATION 

AK Sleel Corporation is an integrated producer of iron and sleel with 

headquarters in Middletown. Ohio. AK Steel operates two facilities for the pioduclion 

of iron and steel that re uire the use and availability of iron ore; one at Middletown, 

Ohio, and the other at Ashland. Kentucky, f'r.c lacility al Middletown is served today 

by rail lines operated by CSX and CR. The CR line, which is part of the line from 



Columbus to Cincinnali, Ohio, is proposed lo be assigned to NSR for operation and 

control. App Vol. 8B ai 100. This means that the Middletown plant will continue to 

have two-carrier competition. However, AK Slee! is heavily reliant for ils operalions on 

the use of iron ore obiained from the region around the upper Great Lakes and similar 

areas. Much of that iron ore can be and is tiansporled via lake vessel to low^r lake ports 

for furlher movement beyond by rail to Middletown and Ashland. . \ i the present time, 

all of AK Steel's iron ore moving by lake vessel moves over dock facilities at Toledo, 

Ohio. Iron ore moving through Toledo is presently lansported by CSX to both 

Middletown and Ashland. 

i n . CONRAIL CLEARLV HAS A RIGHT TO ACCESS AND USE THE TOLEDO 
DOCKS 

At the present time, there are two major dock facilities near Toledo. Ohio, that will 

be affected by the proposed transaction, the Presquc Isle dock, used lo handle coal 

shipments, and the Lakefronl Dock, now used to handle iron ore. As described in detail 

in AK Steel's Comments, at 3-6 and in the Applicants" Rebuttal Narrative, CSX/NS-176, 

at 68-70, there are a series of related agreements and arrangements, and ownership 

interests, lhal allow Conrail both full access lo and use of bolh docks. Because 

Applicants agree that Conrail has such rights today, this detailed description will nol be 

repealed here. However, it is important for the Board lc have in mind lhal two of the 

more imporiant agreements iliut granl Coru-ail its access righls expire in the near future. 

As stated in AK Steel's Comments at 6, 

and as acknowledged by Applicants, Rebuttal Narrative at 71-72, CSX is also under a 

conlractual obligation lo AK Sleel to maintain equal access to the TORCO facilily for 

Conrail. 

Applicants' Rebuttal Appendix. CS.\/NS-17H. Vol. .̂ B at 199. 224, and 250, 280, respectively. 



IV. APPLICANTS NOW CONCEDE THAT THE PROPOSED TRANSACTION 
SHOULD AND WILL ALLOW NORFOLK SOUTHERN TO ACCESS AND 
USE THE TOLEDO DOCKS 

In its Comments. AK Steel detailed the apparent effect of the transaction in 

depriving NSR ol' the right to inherit Conrail's rights of access and use of the Toledo 

Docks. Comments al 6-10. The principal negotiators of the division of Conrail's asseis 

for CSX and NS disagreed on the effecl of the Iransaction on those righls. Id. 

However. Applicants have now agreed that the iransaction, if approved by the 

board, vvill be implemenled in such a manner "that NS vvill obtain all trackage righls and 

opeiating rights currently held by Conrail on CSX that provide access to the Toledo 

Docks facilities " Rebuttal Narrative at 70. However, such implementation vvill, 

according to .Applicants, require them lo "enter into further agreements" or make other 

arrangements to fulfil l their expressed intentions. Id. 'dill. Those agreements or 

arrangements have not been presented on the record of this proceeding for review by 

affected parties, such as AK Steel, and for approval by the Board. 

Tho ambiguity and incomplete state of the arrangements for protecting NS' 

access to the Toledo Docks, notwithstanding the concessions made by Applicants, 

requires aclion by the Board lo ensure thai those arrangements are completed as 

required. In a similar situation, lhe Board explicith required the Applicants in Union 

Put. ific C'>rp.. et al. — Control and Merger — Southern Pacific Rail Corp., et al, 

(Finance docket No. 32760) ("UP/SP") to honor all amendments, clarifications, 

modifications and extensions of their various agreemenis thai had been made on the 

record L'P/SP, Decision 44 at 145. n.l77 and 226. n.277. Similar acuon is required 

here. 

V. APPLICANTS STILL S EK APPROVAL OF THE TRANSFER OF 
C ONRAIL'S OWNERSHIP INTERESTS IN THE TOLEDO DOCKS TO CSX 
INSTEAD OF NORFOLK SOUTHERN 

Notwithstanding the concession that NS vvill have the right, upon implementation 

of the transaction to access and use the Toledo Docks, Applicants are slill seeking 



approval of a relaled application included vvith the principal application that involves 

the Toledo Docks silualion. Applicants are seeking approval of their agreement to 

iransfer CR"s 507c ownership of the LDRT to be transferred to CSXT (which already 

owns the oiher 507c) and for CSXT lo exercise complete control of LDRT. Finance 

Dockel No. 33388 (Sub-No. 26) CSX Corp. et al. — CtnHrol — The Lakefront Dock 

and Railroad Terminal Company. App. Vol. 5, al 464-486. 

It should be clear, from referring to the two operating agreements, that Conrail's 

ability to obtain 

arose directly from its 50̂ ^ ownership interest in LDRT. Conrail obviously had a strong 

interesl in protecting ils righl lo access and use ils own invesiment in pari of the Toledo 

Docks by negotiating and entering into an agreemenl wilh CSX lhat prolecicd lhat 

interest. Those agreements, as Applicants now acknowledge, are the primary basis for 

ensuring lhat shippers, such as AK Steel, have the benefils of competitive rail services to 

and from those f acililies. 

However, when the two operating agree K^nts expire, and if NS no longer has an 

ownership interest in the Toledo Docks facililies (assuming the relaled application is 

appioved), then it will have nc motivation lo protect the righls of access lhat guaranlee 

competitive rail service al the Toledo Docks. This is another example of the fact that. 

Applicants' Rebuttal Appendix, CSX/NS-178, Vol. 3B at 199, 202, and 250, 258-59. respectively. 



when considering whether to approve this transaclion (including any related 

applications) the Board musl not only consider current circumstances, bul it must also 

consid er the effect of ils approval on the fulure availability of competitive rail service, 

iherefore. in f̂ rder to preserve the availability of competitive rail service at the Toledo 

Docks in the fulure. NS should obtain nol only Conrail's present access and use rights, 

but ConraiFs ownership interest. NS vvill thereby have bolh the ability and the 

motivation lo ensure the coniinuation of competitive rail service at the Toledo Docks. 

V I . STANDARDS FOR RELIEF 

As the Board"s policy s'.alement on rail consolidation applicalions explicitly 

acknowledges, any elimination of he only remaining rail competitor by a proposed 

transaclion is a significant element of competitive harm that must be addressed. 49 

C.F.R. i j l 180.1(c)(2)(i). Specifically, the Board has come to focus in many recent cases 

on the so-called "2-to-r" shippers. In UP/SP, the Board focused primarily on the need 

to prevent loss of compelilion at points where the available rail competitive alternatives 

vvould be reduced from two to one. See UP/SP at 98-103. The Board vvas concerned, in 

the general context of preserving existing compelilion. vvith protecting fulure 

competitive alternatives, such as nevv facililies, build-ins and build-ouls and new 

transloading facilities. Id, at 122. In that pr*. ^eeding the Board modified certain 

proposed agreements to ensure lhat such ''.'lure competitive .lUematives were proiected. 

Id, at 145-46. Similar action is required here. 

In summary , the Toledo Docks is clearly a 2-10-1 point used by shippers such as 

AK Steel that slill could lose a competitive alternative in the future as a resull of the 

proposed iransaction. For this reason, i l is necessary for the Board to provide 

appropriate relief to prevent this competitive harm. 

VII . REQUESTED RELIEF 

In orrier to remove the competitive harm caused by this transaclion, specifically, 

tho elimination of potential fulure competitive alternatives available to AK Sleel for the 
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movemenl of iron ore from the Toledo Docks, the following specific relief should be 

granted: 

1. A condition directing Applicants lo implement promptly their commitments lo 

enter inlo all necessary ancillary agreements >;nder the provisions of the agreement in 

Exhibit PP to the Transaction Agreement, so that all of the various rights granted to CR 

relating to the Toledo Docks, will be vested in and assigned lo NSR, including, without 

limitation, the 1932 Pviller Service Agreement (as amended), the 1946 irackage rights 

agreemenl with LDRT approved by the ICC, the 1980 Toledo Docks Operating 

Agreement and the 1984 TORCO Operating Agreement, and any other disclosed and 

undisclosed agreements relating to the ownership, use. access, inanagement or any other 

aspect of the Toledo Dock:. 

2. .An order disapproving the relaled application in Finance Dockel No. 33388 

(Sub-No. 26). and directing lhat this relaled application be amended to provide for the 

transfer of CR"s 509c ownership lo NS or NSR. 

V I I I . CONCLUSION 

In view of all of the foregoing considerations, the proposed transaclion in this 

proceeding should not be approved by the Surface Transportation Board, unless it is 

subjecl lo the conditions and other relief described above. 

Re*-pecifully submitted. 

Frederic L. Wooc 
DONELAN. CLI 
1100 New Yorti Avenue, N.W., Suite 750 
Washingion, D C. 20005-3934 
(202) 371-9500 

Attorney for AK Steel Corporation 

Date; Februarv 23. 1998 



CERTIFICATE OF SERVICE 

I hereby certify lhal a copy of the foregoing BRIEF ON BEHALF OF AK STEEL 

CORPORATION has been caused lo be served oy first class mail, poslâ -:e prepaid, on all 

par?ies of record in this proceeding this 23rd day of February, L998. 

Aimee L. DePew 
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SURFACE TIMNSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSP-_)RTAT10N, INC., 
NORFOLK SOUTHLi<N CORPORATION 

AND NORFOLK SOUTHERN RAILWAY COMPANY 

—CONTROL AND OPERATING LE.ASES/AGREEMENTS— 

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF OF 
NIAGARA MOHAWK POWER CORPORATION 

Niagara Mohawk Power Corporation ("NIMO") hereby files its Brief in support 

of its Comments, Ev idence ano Request for Conditions (NlMO-6)^ ("Comments") filed 

in this proceeding on October 2i, 1997. The evidence filed by NIMO established that 

the proposed acquisition of Conrail, Inc. and Consolidated Rail Corporation ("Conrail") 

by CSX Corporation and CS.X Transportation, Inc. ("CSX") and Norfolk Southern 

Corporation and .Norfolk Southern Railwav Companv ("NS") will cause serious 

competitive harm lo occur to two of NlMO's coal-fired electricity generafing facilities, 

the CR. Huntley Station ("Huntley Station") and the Dunkirk Steam Station ("Dunkirk 

Station"). The conditions requested by NIMO in its October filing would prevent the 

occurrence of such harm and must be imposed bv the Sut-face Transportation Bo?'-d 

("STB" or "Board").-

^ .NIMO-6 represents the highly confidential version of NlMO's Comments, Evidence and Request 
for Cotiditions. The designation of NTMO-7 u as used for NIMO s public \ ersion of the same. 

- NI.MO is also a member of the Erie-Niagara Rail Steering Comr>-.;iiee and supports each aspect of 
tb.e relief requested by that organization in this proceeding because such relief uould alleviate the 
anticoinpetiti\ e effects of the proposed transaction with respect to NLMO. 
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I . INTRODUCTION 

NIMO is an investor owned electric utilitv that is engaged in the generation, 

transmission and distribution of electricity NIMO is a retail seller of electricity to 

communities in upstage Nevv . ork and also participates in the wholesale power market 

as a participant in the New York Power Pool.-'' NlMO's Huntley Station is located in 

Tonavvanda, New York which is several miles north of the City of Buffalo. Its Dunkirk 

Station is located in Dunkirk, New York, which is southwest of Buffalo. A detailed 

description of the operations at NlMO's Huntln' and Dunkirk Stations well as the 

current transportation service and competitive options available at the stations was set 

fo -th in NlMO's October 21 Comments and will not be repeated here. 

The Applicants have failed to rebut the substantial evidence submitted by NIMO 

that shows that the proposed acquisition and division of Conrail b) CSX and NS will 

have a seriously adverse impact on NlMO's Huntley and Dunkirk Stations. They have 

not disproved (because they cannot) the compelling tesfimony provided by NlMO's 

witnesses that shows that NlMO's facilities, whirh will be captive to CSX under the 

proposed transaction, will be competitively disadvantaged vis-a-vis plants of compehng 

utilities located in the proposed Shared Assets Areas of Detroit and Southern New 

Jersey/Philadelphia, as a direct result of the transaction. 

The Applicants have attempted, withoui success, to respond to NlMO's case by 

mischaracterizing the degree and effect of vessel and truck transportafion of coal that is 

available to NIMO under limited circumstances. They have also tried to discredit 

NlMO's rase by overstating the pctenfial benefits that may (or may not) accrue to 

NIMO under the'f proposal to acquire Conrail. Finally, the Applicants submit rebuttal 

testimony from a prior supporfing witness in their case to respond to NlMO's valid 

claims of competitive harm; however, such rebuttal testimony i . comprised of 

inconsistencies, contradictions, and speculation. 

The .N'YPP operates u ithir. the Northeast Power Coordinating Council power pool ("NPCC"). 
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Accordingly, NIMO respectfullv reasserts its requests to the Board to exercise its 

authoritv under 49 LJ.S.C. § 11324, to impose conditions governing the t;ansaction that 

will am>.'lK rate the competitive harni that will occur to NIMO, as discussed herein and 

descnbed more fullv in NlMO's Comments submitted on October 21. 

II. THE APPLICANTS HAVE FAILED TO REFUTE NIMO S EVIDENCE THAT 
SHOWS THAT NIMO WILL SUFFER SUBSTANTIAL COMPETITIVE 
HARM AS A RESULT OF THE PROPOSEO TRANSACTION 

A. NIMO Wiil Be Harmed Vi. -A Vis Other Utilities That Will Receive Head-
to-Head Rail Competition 

NINtO submitted substantial evidence to the Board that shows that the proposed 

transaction will cause NIMO compefitive harm. NlMO's two coal-fired stations receive 

the vast majoritv of their coal shipments by rail.-* Under the proposed transaction, both 

of NlMO's coal fired stafions will be captive to CSX for rail deliveries of coal. CSX will 

in ê si nee step into Conrail's shoes as the sole provider of rail service. As explained by 

NlMO's witness G.W. Fauth 111, a transportation consultant with iP'-e than twenty-five 

years experience, under the transaction NIMO can expect to incur rate increases tor the 

substanfial amount of coal deliveries it rec ives Dy rai". NlMO-6, Fauth V.S. at 6-7, 33, 

4S-49. .An increase in .NlMO's rates will result from NlMO's capfive status coupled with 

the .Applicants' natural desire ancl motivation to off-set the unprecedented acquisifion 

premium that has been paid by CSX an.i NS for Conrail. hi, .At the same time, NlMO's 

competitors located in the regio'.is of Detroit and South Jer sey/Philadelphia, which have 

been designated as "Shared -Assets -Areas" by the Applicants, will receive head-to-head 

While both the Huntlev and Dunkirk Stations can receive limited amounts of coal by vessel, this 
alternative is severelv restricted due to weather, vessel availability, and a variety of other factors. .TMO-
6, Bonnie \'.S. at 8-10. Thus, vessel transportation is not and has never served as a \ :able competitive coal 
transportation altemative for NLMO. Id.; Fauth V.S. at 29-30. The evidence submitted by NIMO supports 
this fact. An analvsis performed by NIMO s witness Mr. Fauth showed that vessel transportation of coal 
to -NIMO s stations has not served to discipline Conrail s rail rates. Mr. Fauth's analysis demonstrated 
that in 1993, Conrail mo\ed of NlMO's coal requireme- is, which movements generated an 
average revenue-to-variable cost ratio that was well in excess of the i xisting market dominance statutory 
lhre:-hold of 180% R,/VC. Fauth V.S. at 29-30. 
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rail competition. The increased competition in these areas can be expected to result in 

rate decreases for utilities receiving coal deliveries by rail. Fauth V.S. at 38, 49. 

NlMO's abilitv to compel" effectively with utilifies located in the Shared Assets 

Areas will be hampered seriously by the proposed transaction, not only because its 

competitors delivered fuel costs will decieas? (while NlMO's vvill increase), but also 

because the decrease m rail revenues to CSX that will result from the increase in 

competition in the Shared Assets .Areas will create an even greater incentive for CSX to 

increase the rates of captive shippers, such as .-^IMO. As transportation costs comprise 

as much as one-third of NlMO's delivered coal costs, rail rates have a significant impact 

on the competitiveness of the Huntlev and Dunkirk Stations relative to other 

northeastern and midwestem power plants. NIMO-6, Leuthauser/Mathis V.S. at 4. 

Moreover, NIMO ha:' demonstrated that the harm it will suffer can bf expected 

to worsen over time. This is because ongoing federal and state restructuring of the 

electric utilitv industrv is expected to further increase competition between electric 

utilities located in different regions, particularly with respect to wholesale power 

transactions. Leuthauser/Mathis \'.S. at 9-12. Bv vastlv improving the competitive 

position of electric luilities located in the Shared Assets Areas, by affcrding such 

companies direct r.iil service bv two Class I carriers, NlMO's coal plants that will 

remain captive to CSX will be competifivelv disadvantaged. 

The .Applicants have asserted that the competitive harm raised by NIMO is not 

the kind of harm that the Board mav remedv under its conditioning power because it is 

"preexisting." Rebuttal Vol. 1, at 445. As support for their asserfion, the Applicants rely 

on a prior decision of the agencv which addressed a merger between only t\ Class I 

rail carriers, and which set forth the general stute.nent that "A condition must ddress 

an effect of the transaction. We will not impose co:tditions 'to ameliorate longstanding 

problems >̂ hich were not created by the merger,' nor will we impose conditions that 
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'are in no way related either directly or indirectly to the involved merger.'" Rebuttal 

Vol 1, al 119, citing, IIP/^P at 145.5 

However, the harm described by NIMO would be caused direc ly by the 

transaction. NIMO is seeking to redress the harm that it would suffer solely because of 

the Applicants' propo.sal to create Shared As.sets Areas in three major areas within the 

northeastern and midwestem United States. It is specific action by the Applicants that 

will significantly worsen NlMO's competifive standing vis-a-vis its competitors located 

in those areas. Moreover, the anticipated rate increases that NIMO seeks to avoid 

would result from the unprecedented acquisition premium paid by the Applicants and 

from the carriers' incentive to recoup from the remaining captive shippers revenue 

w hich will be lost due to the increased head-to-head competition established elsewhere 

by the .Applicants.'̂ ' In other words, "but-for" the Applicants' acquisition proposal, 

NlMO's ability to compete with utilities located in other major markets in the northeast 

and midwest would not be substantially alte. ed to NlMO's detriment. 

The statutory provisions that sel forth the standards and authority of the Board 

relaled to the approval of rail consolidations do not, on their face, restrict the Board 

from remedying the harm that .NIMO will suffer. 49 U.S.C. § 11324. The Board 

maintains tne discretion to apply its broad conditioning power to mitigate competifive 

harm in a manner that the Board determines is justified to serve the public interest. 

Moreover, the Board is not constrained in this case bv prior agency decisions that 

arguably do not apply, because they address a different set of circumstances where one 

Class I rail carrier mergers with orly one other Class I rail carrier.^ By the Applicants 

5 UP/SP refers to Union P,wific Corporation, et al. -- Control and iMerger - Southern Pacific 
Transportation Company, ct al. Finance Docket No. 32760, Decision No. 44 (1996). 

^ As its response to the Applicants' rebuttal conceming the impact of the acquisition premium paid 
by CSX and NS for Conrail, NIMO hereby adopts and incorporates the arguments set forth in the Brief of 
the trie-Niagara Rail Steering Committee (ENRS-19). 

^ .Neither is the Board constrained bv prior statements of policy because "A general statement of 
polic\- . . . does not establish a binding norm.'" .-Xnu'ruan Bus Ass'n v. United States, 627 F.2d 525, 529 
(D.C.'Cir. 1980). 
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own admission, this transaction presents a unique situation where two Class I railroads 

have proposed to acquire and divide the assets of a third rail carrier. The effect of the 

proposal w ill be to re-define substantially the scope of rail transportation for the entire 

northeastern and midwestem United States. Undoubtedly, the instant sweeping 

proposal justifies non-traditional action by the Board in evaluating and deciding 

whether the proposal serves the public iaterest. The bottom line is that the instant 

proposal differs substantiallv from the recent merger cases decided by the Board, and 

those prior cases should not be used to denv appropriate relief to NIMO. The Board 

clearlv maintains the authoritv to grant the relief requested by NIMO and it should do 

so. 

B. The Applicants Mischaracterize the Level and Effect of Intormodal 
Competition .Av aiiable to NIMO 

The Applicants contend that NIMO is not enfitled to the relief it requests because 

its Dunkirk and Huntlev Stations may receive coal via intermodal rail-lake deliveries 

and have received coal by truck in the past. To support their assertion, the Applicants 

grosslv distort the impact t l .it the availabilitv of intermodal coal deliveries has had on 

NTMO's delivered coal prices; they fail to provide the Board with complete information 

concerning the effect of inlermodal deliveries to NlMO's stations; and they present 

inaccurate and n isleading information with respect to NlMO's relationship with 

Coiirail. 

In Its October filing, .\I.\IO described its current coal transportafion service and 

options, including its limited access to vessel deliveries of coal at its Dunkirk and 

Huntley Stations. NIMO-6 at 8-10; Bonnie V.S. at 8-11; Fauth V.S. at 29-30. NIMO 

explained that while in the past it has received limited amounts of coal by rail-water 

movements at its stations, its use of terminal facilities on Lake Erie and the Niagara 

River is limited ' bv the weather, vessel availability, ice condifions on the Niagara River, 

unpredictabilitv of the shipping season (st. rt/close) and, in connection the rail-water 

movements to Huntlev, constraint'̂  and costs associated with the Black Rock Lock 
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(traffic dela)s, opening/closing dates, and vessel size restricfions)..." Bonnie V.S. at 8. 

NIMO also presented evidence by Mr. Fauth whose analysis of Conrail's rail service to 

NlMO's stations showed that: 

There are effectivelv no alternatives to rail transportation at 
Huntley. Dunkirk has a viable rail-water option, however, 
this option is limited and has resulted in little, if any 
competitive pressure on Conrail. In fact, Conrail's rates on a 
per-ton mile basis are higher to Dunkirk than to Huntley 
( ) and Conrail's profits are higoer on 
movements to Dunkirk ( 

). 

Fauth V.S. at 29-30.̂  These rate levels aie particularly revealing given that NlMO's 

Huntley Station is located further awav trom the MG.A mines than the Dunkirk Station, 

and vessel deliveries of coal to the Huntlev Station are even more limited than to 

Dunkirk. In responding to NIMO, the Applicants chose to ignore the facts which show 

that Conrail's 1995 rates to the Huntley and Dunkirk Stations do not support their claim 

that "NIMO has emploved intermodal competifion to achieve competitive rail rates." 

Re'oultal Vol. 2B, Sansom R.V.S. at 42. 

1. The .Applicants Present Misleading Evidence 

The .Applicants' witness, Mr. Sansom, presented incomtjlete and misleading data 

in an effort to embellish the Applicants' point regarding intermodal transportation 

service to .NlMO's stations. Mr. Sansom included a chart in his rebuttal tesfimonv that 

depicts NlMO's Dunkirk and Huntlev plants as the lowest and fourth lowest cost plants 

"in the Northeast." He seemingly attributed NlMO's low cost plants as being the 

product of "the benefits of intermodal options at Huntley and Dunkirk." Sansom 

Rebuttal R.V.S. at 43. Mr. Sansom's tesfimonv on this issue, which is limited to the year 

1996, disregarded a host of other factors and market conditions that more likely are the 

reasons lor the low cost status of NlMO's plants in that year, rather than the availability 

of limited vessel deliveries of coai. For example, in 1996 NIMO executed a new coal 

Sii',i!so .NI.MO-11, Supplemental Errata to .NlMO-6, filed on December 1,1997. 
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contract with its major supplier, Consolidation Coal Company ("Consol"), to obtain coal 

on a delivered price basis. Sansom R.V.S. at 42. Not only did NIMO not have a 

separate transportation contract with Conrail in that year (that would have enabled the 

Applicants' witness to analvze Conrail's transporiation rates to NlMO's stations) but 

neither was Conrail (or any other Applicant) involved in NlMO's contract negotiations 

vvith Consol. Thus, the Applicants had no basis to conclude that NlMO's limited 

inter-nodal transportation options served to discipline Conrail's rates during that time 

frame.^ 

Mr. Sansom'̂  tesfimony on NlMO's delivered coal prices is also inaccurate 

because he presen ed an incomplete comparison: he focused only on a single year 

(1996); he limited his comparison to only t.vo (2) power pools and fourteen (14) other 

power plants; and he ignored the geographic proximity between M G A coal mines and 

the various power plants, an-.ong other factors, that could impact the data presented. 

Factors that impact a utility's delivered coal prices can fluctuate substantially 

from year to year. For example, a fluctuation in the market price of coal and/or the 

expiration of v:oal supply or coal transportation contracts in any given year could 

severelv alter th-e conclusions presented by Mr. Sansom. By relying solely on data for 

the year 1996, Mr. Sansom presented a deficient picture to the Board. 

In additi.)n, in his initial verified statement to the Board provided in support of 

the primary application, Mr. Sansom defined the electric utility market in the 

"northeast" that :s served bv' Conrail in terms of the three major power pools. Mr. 

Sansom specifically referred to power plants located m the PJM Pool, ECAR, and the 

NPCC (which includes the New York Power Pool "NYPOOL"). CSX/NS 19, Vol. 2A at 

316-318, 342 (Exhibit 3). Yet, when comparing NlMO's delivered coal prices vvith other 

various utilities, Mr. Sansom concentrated his analysis only on the NYPOOL and 

* Moreover, the Applicants' premise is further tarnished by the fact that ConraM's transportation 
rates to NTMO's stations in 1995 were high enough to generate an average revenue to variable cost of at 
least Fauth V.S. at 2/; NIMO-11, Supplemental t;rata to NIMO-6, filed on December 1,1997. 
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NEPOOL (two power pools within NPCC) and concluded that NlMO's costs are the 

lowest and fourlli lowest "in the northe.ist." By further restricting his analysis in this 

manner Mr. Sansom failed to present an accurate picture of delivered coal prices to 

utilities located "in the Northeast," based upon his own definition of that region. 

Mr. Sansom igno'-ed a variety of other factors which could contribute to NlMO's 

plants being lower in cost. He failed to mention that NlMO's Dunkirk Station is closer 

in proximitv to MGA mines than most other power plants, parficularly those located in 

NEPOOL. This closer geographic location shortens the transportation haul, which can 

lead to lower transportation costs and, ultimately, lower delivered prices. His 

comparison also assumed that all plants are equal in size and in coal requirements but, 

of course, they are not. He compared NlMO'.s Huntley and Dunkirk plants, which have 

capacities of 74U MW and 593 M' . respectively, with plants that have much smaller 

capacifies and coal requirements. For example, Rochester Gas & Electric's Russell plant 

has only 260 MW capacity and receives approximately only 650,000 tons of coal 

annually. RG&E-l, at 1, NlMO-6, Leuthauser/Mathis V.S. (Table l).io 

Mr. Sansom set forth another chart in his rebuttal testimony that purported to 

show "NIMO s Delivered Coal Prices and Sulfur Coal Quality" for the years 1990 

through 1996 and for the period January through August 1997. Sansom R.V.S. at 48. 

Based upon this chart derived form FERC From 423 data, Mr. Sr.nsom postulated that 

K'IMO's delivered coal costs have decreased while its coal quality has increased, again 

inferring that this change is the effect of intermodal competition. But based upon Mr. 

Sansom's own chart, the data shown for the most recent period of January through 

August 1997, show a reversal in this trend, with an increase in f ie delivered coal price 

(from 129.06 to 130.80 cents/M.MBtu). And again, Mr. Sansom. neglected to consider 

other geographic and market factors that could influence these data. The fact is that Mr. 

0̂ .MoreoN er, a utility by utility compari.son, rather than a plant by plant companson, can lead to 
different results. Dunkirk's costs are shown by Mr. Sansom as bein,̂  lower than NYSEG's Kintigh station 
in the c irt (123 versus 126 cents/M.MBtu Delivered) but NYSEG's total average cost is lower than 
.Nl.MO's total (127 versus 128 cents/MMBtu Delivered). Sansom R.V.S. at 43. 



10 

Sansom's insinuation that NlMO's plants are lower in cost because of intermodal 

competition is at best misleading. 

Finally, the .Applicants' statement that "the principal reason that Hunfley has 

stopped receiving coal bv lake vessel and bv truck is lhat their intermodal compefition 

has induced Conrail lo enter into more favorable contracts with NIMO" is wrong. 

Rebuttal Vol. 1, at 446. As noted above, since 1996, NIMO has not entered in^o a 

separate long-term transportation contract vvith Conrail but has undertaken to obtain 

coal from its primarv suppliers on a delivered cost basis. 

2. The Applicants Have Withheld Rele' .int Infotn-'ation 

As further support for their claim that vessel deliveries of co.il have disciplined 

Conrail's transportation rales, the Applicants' referred to a February 25, 1993 Project, 

Report which was produced to the Applicants by NIMO in response to Applicants' 

discover - requests, and w hich addressed a proposal by NIMO to construct a coal boat 

docking facilitv at the Dunkirk Station ("Dock Report"). Sansom R.V.S. at 42; Vol. 1 

Rebuttal at 446. The Applicants relied on certain assumptions and statements included 

n the Dock Report diat related to reported costs savings at NlMO's Hunfley Station due 

to vessel deliveries of coal and projected additional cost savings that could potentially 

be achieved at Dunkirk by introducing vessel deliveries. 

However, in presenting this information in their rebuttal evidence, the 

Applicants failed to include other information that was provided to them by NIMO 

simultaneouslv with the production of the Dock Report. This informafion showed that 

the Deck Report was prepared for the limited purpose of jusfifying the subject capital 

improvements and related expenditures at the Dunkirk Station and was based upon 

certain assumptions and information that were later found to be inaccurate.^ ^ As 

1' .NIMO presented this additional information in its Response to the Applicants' Interrogatory 
Nuniber 14 as set forth in Nl.MO's Highly Confidential Responses to the First Sel of Interrogatories and 
Requests for Production of Documents of CSX Corporation and CSX Transportation, Inc. (NTMO-9). In 
order to provide the Board with full and complete information concerning the Dock Report, and to ensure 
an accurate record is maintained in this proceeding, a copy of this Interrogatory Response is attached 
hereto as Exiiibit 1. 
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detailed in NlMO's discovery response to the Applicants, the projected "savings" set 

forth in the Dock Report associated with coal deliveries to the Dunkirk Station were 

based upon faulty assumptions and unique circumstances that existed at the time of 

preparation of the report, and such savings did not materialize as predicted with 

respect to rail deliveries of coal to the Dunkirk Station. NIMO further informed the 

Applicants that: 

See Exhibit 1. The Applicants vvere also apprised by NIMO that the limited cost savings 

that may have accrued at NlMO's Huntley Station during the early 1990s and the 

projected costs savings for the Dunkirk Statioi. were largely based upon spot market 

prices of coal that existed at that time, and unique contracts vvith certain coal suppliers. 

Id. The Applicants' failure to present this highlv relevant information to the Board 

casts serious doubt on their credibility. 

3. Other Evidence Presented By the Applicants is Not Credible 

The Applicants' witness, Mr. Sansom, has alleged in his rebuttal statement that 

NlMO's witness, Mr. James Bonnie, has mischaracterized certain facts related to 

seasonal burns at its Huntley Station, the winter lake shipping season, and NlMO's 

inventory needs. Sansom R.V.S. at 45-46. But a review of Mr. Sansom's own data 

reveals that it is he who lacks credibility. At page 46 of his rebuttal testimony, Mr. 

Sansom sets forth a chart of "Huntley Coal Burns (Tons)" that includes data from FERC 

Form 759 for the years 1996 and 1997. Mr. Sansom asserted that the data in this chart 

contradict NlMO's tesfimony that "burn requirements are higher in the winter months . 

. . because of the winter energy peak demand." Bonnie V.S. at 9. However, Mr. Sansom 
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defines the "Winter Period" in his chart as "Jan-Mar." NlMO's plants, however, service 

communities in upstate New York, where the winter peak period clearly commences 

prior to January. Mr. Sansom's own work papers (attached hereto as Exhibit 2)̂ 2 appear 

to confirm this fact, as they show a strong coal burn at NlMO's Huntley Station for 

December 1996.Furthermore, because .several other factors, such as the shutfing 

down of generating units due to mechanical breakdowns or unusual weather patters, 

could influence the level of coal burn at NlMO's Huntley Stafion in any given year, the 

"snap-shot" approach employed by the Applicants to show coal burns for only 1996 

and 1997 is likewise misleading. 

The Applicants also attempt to disparage Mr. Bonnie by dispufing his tesfimony 

as to the open and close dates of Black Rock Lock in the winter .Put t ing aside the 

pettiness of the Applicants' assertions, the Applicants overlook the primary point being 

made by .Mr. Bonnie, which was that there are a va'-i ?ty of factors that limit the 

availability of vessel coal deliveries to the Huntley Station. With respect to Black Rock 

Lock itself, Mr. Bonnie testified ihat factors sucb as traffic delays, weather, and vessel 

availabilitv and size restrictions in the Black Rock Channel, can restrict NlMO's use of 

vessel coal deliveries to its Huntley Station. Bonnie V.S. at 8-9. The effect of any one of 

lliese factors can varv from vear to year. Consequently, because NIMO cannot predict 

which of any one of these factors may adversely impact vessel deliveries to its Huntley 

Station, NIMO is always required to "plan for the worst" to ensure that it will receive 

and store a sufficient amount of coal that will be needed during the peak winter seascn. 

Thus, Mr. Bonnie's statements that "If]or practical purposes, rail-vessel movements to 

Huntley are foreclosed to NIMO after early December Ccch year . . ." and that "NIMO 

1- CSX 86 P 000104 

December 1997 data are not included in Mr. Sansom's chart or work papers obviously because 
such data were not available at the time he prepared his rebuttal statement. 

Black Lock Rock is located where Lake Erie drains into the Niagara River. It ser\es fo provide a 
protected waterway lor \essels around the fast current and rapids that exist near the mouth of the 
Niagara l^ver. Fauth V.S. at 13. 
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can >-rhedule rail-water movements of coal to Huntlev' only seven to eight months out of 

the vear" are correct. Bonnie V.S. at 9. 

4. The Applicants' Assertions Regarding Truck Competition Are Also 
Misleading 

Finally, the Applicants' claim that NIMO relies upon truck shipments to 

discipline Conrail's rates is erroneous. Truck shipments to the Dunkirk Station in 1996 

were nominal (only 29,301 tons) and there were no truck shipments to the Hunfley 

Station in 1995, 1996, or 1997. Bonnie V.S. at ^7. Also, the Applicants themselves admit 

that the economics of trucked coal make this a less viable option for NIMO. Sansom 

R.\'.S. at 47. Thus, trucking coal to NlMO's stafions is hardly the "vibrant" delivery 

option espoused bv ihe Applicants. 

C. The Applicants' Claim that NIMO Will Benefit from the Transaction Is 
Faultv 

Another reason provided by the Applicants for denying the relief sought by 

NIMO is that NlMO's situation -vill be improved by the transaction. The benefits that 

the .Applicants allege will accrue to NIMO are increased competition between NS and 

CSX r the transport of Pittsburgh seam coal to the lake at Ashtabula, Ohio and access 

to single line CSX coal deliveries of Northern (B&O) and Central Appalachia coal. 

Sansom R.V.S. at 44-45. As NIMO has already established, these supposed benefits will 

nc\ er be realized or are too speculative to warrant a denial of NlMO's requested relief. 

In its Comments, NlMO's witnesses, Mr. Faut'i and Mr. Bonnie, set forth a 

number of reasons as to why NIMO would not be able to take advantage of any 

increased competition between CSX and NS at Ashtabula. Fauth V.S. at 17, 35; Bonnie 

\'.S. at 15-16. One reason is that CSX controls the desfinafion at both the Dunkirk and 

Huntley Stations and will be motivated to protect its long haul movements to the 

stations. Thus, it can be expected that CSX would nol be willing to compete 

aggressively against itself by quoting competitive rates to Ashtabula. Fauth V.S. at 35. 



14 

It is also pure speculation on the -Applicants' part that NS vvill price its movements to 

Ashtabula at a level that will be competitive with CSX's long haul rates. 

In addition, Mr. Fauth explained that the coal storage capacity at Ashtabula is 

severely limited; that its coal storage area appears to be landlocked, which would make 

expansion difficult, if not impossible; and that Ashtabula is already operating near its 

capacity. Fauth V.S. at 17. Other participants in this c.ise have presented similar 

evidence on the capacitv constraints at Ashtabula. BLE-8, Huston V.S. at 5-7 and 

Rieland V.S. at 4-6. As further noted by Mr. Bonnie, the capacity constraints at 

Ashtabula vvill be heightened by the fact that two Class 1 railroads vvill gain access to the 

Ashtabula harbor, whereas only one major rail carrier serves Ashtabula today. Bonnie 

V.S. at 15. The Applicants failed to address these important points in responding to 

NIMO. 

Instead, the Applicants sought to challenge NlMO's contention that the above 

described constraints at Ashtabula will be exacerbated by the anticipated increase in 

coal shipments through Ashtabula by Ontario Hydro, which intends to increase 

production at its two coal-fired stations in order to replace capacity lost by the Irying up 

of its seven nuclear facilities. Fauth V.S. at 33. Their specific challenge is to NlulO's 

claim that CS,\ and NS can be expected to compete aggressively for Ontario Hydro's 

increased coal business through Ashtabula. Sansom R V.S. at 44. The Applicants 

apparently viewed this claim as inconsistent with NlMO's assertion that it will not 

receive the benefit of such competition at Ashtabula. The Applicants, however, 

convenientlv overlook a critical distinction between coal deliveries at NlMO's and 

Ontario Hvdro's plants that supports NlMO's contention. The disfinction is that neither 

CSX or NS comrols the destination with respect to coal deliveries at Ontario Hydro's 

plants, whereas CSX solely controls coal deliveries by rail to NlMO's plants. 

Consequentlv, CSX wil! have no incentive to compete aggressively with NS for NlMO's 

coal shipments through Ashtabula, while CSX will have every incentive to compete 

vigorouslv with NS for Ontario Hydro's coal shipments. 



15 

As to the purported benefits that the Applicants' allege NIMO will receive from 

CSX single line service of Northern (B&O) or Central Appalachia coal, they are purely 

hypothetical in nature and are not . basis for denying NlMO's requested relief. For 

example, without additional information concerning the commodity price for such coal, 

the transportation charges related to delivery of the coal, and routing to be selected by 

CSX there is absolutely no basis by which NIMO can judge the benefits of such CSX 

service. Compared to NTMO's current coal sources in the MGA region, movements of 

Northern (B&O) or Central Appalachia coa' to NlMO's stations vvould involve longer 

transportation movements, with correspondingly higher transportation cosls. Thus, if 

either the coal or transportation price is non-competitive or if the routing selected by 

CSX IS not efficient, th'- benefit to NIMO, if any, would be minimal. 

D. The .\pplicants Have Failed to Rebut NlMO's Evidence That Shows 
NlMO's Plants Will Suffer Competitive Harm Under the Transacfion 

In NlMO's October 21 filing, Scott D. Leuthauser and Michael J. Mathis, two 

knowledgeable and experienced NIMO managers that concentrate in energy supply and 

fuel analvsis, explained NlMO's generation system, wholesale market acfivifies, and 

analvzed the competitive impact of the proposed transaction upon NlMO's coal-fiied 

generating stations, under existing conditions in the electric ufility industry and under 

the furlher ant-cipated state and federal deregulation of the industry. As recognized by 

t!ie .Applicants' own witness, Mr. Sansom, who was charged to respond to NlMO's 

evidence, "NIMO Witnesses Leuthauser and Mathis are obviously very knowledgeable 

on NYPOOL . . . and are aware of the fast-evolving dev'elopments toward ufility 

deregulation." Sansom R.V.S. at 51. 

Mssrs. Leuthauser and Mathis established that NTMO's Huntley and Dunkirk 

Stations compete with other power plants on two main fronts— ' through NlMO's 

participation as a member of the Nevv York Power Pool, and through bilateral wholesale 

power-sales and power-purchase agreements that NIMO negofiates with other 

utilities." Leuthauser/Mathis V.S. at 2. They further explained that pending federal 
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and state restructuring of the electric industry will very likely increase "the intensity 

and geographic breadth of competition aniong individual power plants . . ." Id. at 3, 9-

11. 

.Against this backdrop, Mssrs. Leuthauser and Mathis discussed the competitive 

relationship that exists between NlMO's coal-fired plants and plants located in the 

Shared Assets Areas, such as Detroit Edison's River Rouge and Trenton plcnts in 

Michigan, Philadelphia Electric's Eddystone plant in Pennsylvania, Atlantic City 

Electric's Deepwater and England plants, and Vineland's H.M. Down plant in New 

Jersey. Id. at 4-6. They explained that compefifion among powei plants is largely based 

upon short-term variable costs, such as delivered fuel costs. Id, They further testified 

that "rail rates are a significant component in the determination of the level of 

competitiveness of [NlMO's] Stations relative to other northeastern U.S. power plants." 

Id, at 4. In analyzing the Applicants' proposal to create *he Shared Assets Areas, they 

determined that NlMO's power plants which lack rail competition would suffer 

competitive harm, due to the fact that plants in the Shared Assets Areas will most likely 

obtain a reduction in their short-term variable cost'̂  by gaining head-to-head rail 

competition between CSX and NS. Id. at 5-6. 

Mssrs. Leuthauser and Mathis also explained that "NIMO has historically carried 

on a significant amount of wholesale energy transactions, both with other utilities vvho 

are members of NYPP, and with utilities in surrounding states and in Canada." Id, at 6 

(emphasis added). They emphasized that wholesale sales of p o w f are direcfly tied to 

the utilitv's costs, with the lowest cost ufilifies being able to maximize such sales. Id. at 

7. These witnesses also established that NIMO engages in bilateral sales agreements 

with other utilities in which NIMO acts as a buyer or a seller {Id. at 8) and that such 

sales cov ered a region "south lo \'irginia, north to Ontario and Quebec, east to the 

Atlantic coastline, and west to Ohio." hi. Finally, they clarified that NlMO's potenfial 

market area within which NIMO may compete for bilateral energy sales extends well 
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beyond that region because of NlMO's interconnections with other utilities by means of 

an extensive electrical grid." Id, 

After acknowledging le knowledge and experience of NlMO's witnesses, Mr. 

Sa".som attempts to discredit their testimony by calling it "incomplete" and disputing 

whether NlMO's plants actually compete with other plants that are located in the 

designated Shared Assets Areas of Detroit and Philadelphia/South Jersey. But it is Mr. 

Sansom's rebuttal statement with respect to NIMO that is contradictory and misleading. 

Mr. Sansom's primary argument appears to be that NlMO's plants do not 

compete with the plants located in the Shared Assets Areas. Sansom R.V.S. at 54. With 

respect to Detroit Edison's power plants, Mr. Sansom admits that these plants share 

similar vanable costs as NlMO's plants (as Mssrs. Leuthauser and Mathis testified), but 

he then alleged that the)' cannot compete beciuse they are in different power pools. Id. 

However, earlier in his testimony Mr. Sansom contradicted this very point by 

recognizing the large magnitude c *" energy transfers that can and do exist betwee.n 

plants located in neighboring power pools. Sansom R.V.S. at 41, 53. As testified to by 

Mssrs. Leuthauser and Mathis, the operational separation of power pools clearly does 

not prevent large bilateral energy transfers from crossing neighboring power pool 

transmission systems via bilateral agreements. Leuthauser/Mathis V.S. at 8. The reality 

is that NlMO's plants do compete vvith generafing plants in neighboring power pools 

preciselv in this manner. 

Mr. Sansom also challenged NlMO's argument that NIMO and Detroit Edison 

may be in competition for potential wholesale sales of power to Ontario Hydro, and 

that the transaction will elevate Detroit Edison's competitive stance vis-a-vis NlMO's 

plants. Leuthauser/Mathis V.S. at 9. Mr. Sansom asserted that NIMO is normally not a 

power seller to Ontario Hydro but a power buyer, that "it is unlikely Dunkirk and 

Huntl(>y can find a power market to the west in Canada that has a higher value . . .", 

and that "Canadian consumers will be better served to buy ECAR power and wheel it 

inlo NYPOOL (NIMO)." Sansom R.V.S. at 41. The facts are, however, that NIMO is 
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connected to Ontario Hydro's grid (as Mr. Sansom readily admits on page 54 of his 

R.V.S.), as is Detroit Edison; that both NIMO and Detroit Edison may transfer 

approximately 2,000 MW of power wilh Ontario Hydro; and that NIMO has engaged 

routinelv in wholesale energv transactions with Ontario Hydro as a seller in the past.̂ 5 

Leuthauser/Mathis V.S. at 8-9; Exhibit 3. Thus, a careful review of Mr. Sansom's 

statements demonstrate that such statements actually support NIMO s position that a 

further lowering of the variable costs of Detroit Edison's plants (which parficipate in 

ECAR) will only ensure that NlMO's plants are non-competifive in power sales to 

Ontario Hydro. 

As to competition between NIMO and other power plants located in the PJM 

power pool (which covers Pennsvlvania, New jersey, and Maryland), Mr. Sansom 

pointed to the fact that the Pj.M plants currentiv have higher variable generation costs 

than NlMO's plants, which would make NlMO's plants more competitive. Sansom 

R.V.S. at 52. This fact, however, was .^adily admitted by Mssrs. Leuthauser and Mathis. 

Leuthauser/Mathis V.S. at 6. Mr. Sansom, however, fails to respond to their main point 

to fhe Board which wjs that "head-to-head competition between CSX and NS at [PJM] 

plants is likelv lo exert ciownward pressure on the r..iilroads' miargins to gain or retain 

business at [these plants]" which, in turn, will "have the effect of lowering delivered 

coal costs, thereby making these plants more competitive vis-a-vis . . . NlMO's Dunkirk 

anti Huntlev plants, w i ich will not enjov similar direct rail compefition." Id. 

Finally, Mr. Sansom claimed that NlMO's plants do not compete with PJM plants 

because even though NYPOOL and PJM are connected "power moves from PJM to 

NYPOOL . . ." Sansom R.V.S. at 53. His testimony included a chart that shows 

scheduled power moves between PJM and NYPOOL for the years 1994 through 1996 

lhat were apparently accumulated from FERC Form 714 data. Mr. Sansom made the 

5̂ NIMO produced documents to the .Applicants in response to their discovery requests that 
express)) showed .NI.MO power "sales for resale" for the years 1995, 1996, and part of 1997. NTMO's 
data—which were in Applicants' possession prior to the filing of their rebuttal evidence—plainly show 
sales of wholesale power by NI.MO to Ontario Hydro on a number of occasions. NI.MO is attaching *he 
data produced to the Applicants as Exhibit 3 (NI.MO HC 000536-540). 
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further point that his chart shows that there were "0" scheduled power interchanges 

from NYPOOL to PJM in 1996. Sansom R.V.S. at 53. However, these data are wholly 

misleading, as NIMO produced information to the Applicants in response to their 

discovery that expressly revealed that in 1996, NIMO (a member of NYPOOL) sold 

wholesale power to a number of utilities that are members of PJM. Exhibit 3. In fact, 

these data show that such sales by NIMO were commonplace since, in some cases, 

power sales were made by NIMO to the same enfity in every single month of 1996. 

E. The -Applicants' Arguments Regarding Mine 84 Are Baseless 

In its Comments, NIMO expressed its concern that the proposed transaction 

would cause harm to Mine 84, which is and has been a supplier of low-sulfur coal to 

NlMO's Huntley plant. Bonnie V.S. at 16. NlMO's concern relates to t'ne loss of single-

line service rail from Mine 84 to NlMO's Huntley and Dunkirk Stafions that will occur 

as a result of the transaction. Under the transaction. Mine 84 vvill be sole served by NS; 

thus, movements to NlMO's stations, which will be sole served by CSX, will require a 

switch from NS to CSX. In order for CSX to protect its long haul movements of coal to 

NlMO's stations, it can be expected that CSX will impose a high switching charge on 

Mine 84 coal movements as a mê n•̂  of encouraging NIMO to take coal from mines that 

are served directlv by CSX. 

The .Applicants attempt to discredit NTMO's contention that Mine 84 is an 

important coal supplier bv presenting data that reveal that NIMO has taken only 

limited amounts of coal from Mine 84 in the recent past and no coal from that source in 

1996. However, the fact that no coal from Mine 84 was shippei to NIMO in 1996 does 

not mean lhat Mine 84 is not a viable source opfion for NIMO. In fact, NIMO has taken 

coal from Mine 84 prior lo 1996 and contracted for Mine 84 coal in 1997, as the 

Applicants themselves acknowledge. Sansom R.V.S. at 50. NlMO's concern that the 

transaction will threaten its ability to continue to obtain Mine 84 coal cost-effecfively 

and efficiently is legitimate. The Applicants' insignificant asserfions have obviously 
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been raised to divert the Board's attention from the real harm that will occur to NIMO 

and to Mine 84.'̂  

p. Thp Ro,Trd Should Condition the Proposed Transacfion to Prevent 
Competitive Har*^ t'̂  Bessemer & Lake Erie Railroad and Conneaut 
Dock 

In its Comments, NIMO also expressed its concern that the proposed trr acfion 

could have serious anticompetitive effects on the Bessemer & Lake Erie Railmad 

Company ("BLE") and its operations at Conneaut Dock. Fauth V.S. at 19; Bonnie V.S. at 

14. The central concern expressed by NIMO is that the proposed transaction will 

foreclose the BLE from participating in the movement of significant amounts of MGA 

coal, since the Applicants will seek to move such coal themselves to Ashtabula. Fauth 

V.S. at 19. NIMO is concerned about the impact of the transaction upon the BLE and 

Conneaut Dock because NIMO has used the BLE and Conneaut facility to move a 

limited amount of MGA coal to its stations by vessel, rather than through the Ashtabula 

harbor facility. Id 

The Applicants have not been able to show that such harm will rxut occur to the 

BLE. Their primary response to the valid concerns of NIMO and the BLE i;. that 

"markel forces will dictate the capacity and level of service demanded by customers, 

whether through Ashtabula, P&C Dock or otherwise." Rebuttal Vol. 1, at 146. 

However, the transaction clearly places CSX and NS in the position to influence, if not 

control, the routing of MGA coal to be carried and delivered via rail-vessel movements 

regardless of customer demand or preferences. Accordingly, NIMO reasserts its 

support for the condifions being sought by the BLE in this proceeding. 

The Applicants also alleged that the NITL settlement "specifically and fully" addresses any 
concems arising from losses of smgle-line service." Rebuttal Vol. 1, at 419. However, the Board should 
not denv meaningful relief to individual parties based on the NITL settlement where specific and 
individuah-'ed harm has been shown to exist and which may not be adequately addressed by the 
Agreement. The NITL Settlement Agreement itself appears to contemplate as much in providing that 
"This agreement by Organization is not to be construed as expressing opposition to any condition or 
responsive or inconsistent application requested by any other party to this proceeding." NITL Settlement 
Agreement, Paragraph 1. 
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IIL THE CONDITIONS REQUESTED BY NIMO ARE SUPPORTED BY THE 
EVIDENCE 

The -Applicants have not rebutted NlMO's compelling case that shov s that it will 

be competitively harmed by the proposed transaction. To prevent the adverse 

competitive impacts of the proposed transaction, NIMO has requested the following 

relief from the Board: 

A. Relief Requr t̂ed bv the Frie-Niagara Rail Steering 
Committee 

NIMO is a meml-e- of the Erie-Niagara Rail Steering Committee ("ENRS") and 

supports each aspect of the relief requested by that organization in this proceeding 

because such relief would alleviate the anticompetitive effects of ihe proposed 

transaction wilh respect to NIMO. These conditions are: 

1. (a) Creation bv the Applicants of another Shared Assets Area, i.e., 

the '"Niagara Frontier Shared Assets Area" which would permit equal access to both 

CSX a ̂ d NS by Conrail customers, including NlMO's Huntley and Dunkirk Stations, 

and (b) in addition, establishment within the Niagara Frontier Shared Assets Area of 

reciprocal sw itching arrangements for all current Conrail customers (including NlMO's 

Huntlev- and Dunkirk Stations) that would allow other rail carriers serving the area, 

such as CN, CP and existing shorfline operators, also to provide competifive service and 

at a reasonable level of charges, i.e. $156.00 per car. 

2. Alternatively, if a Niagara Frontier Shared Assets Area is not 

created, approval of the joint acquisition of Conrail should be conditioned on the 

reciprocal granl of terminal trackage rights to each other by CSX and NS for operations 

over the Conrail lines in the same geographical area covered by the proposed Niagara 

Frontier Shared Assets Area; ownership and operation of the Conrail assets in that area 

would be divided as proposed by the applicants, but all current Conrail customers, such 

as NlMO's Huntley and Dunkirk Stations, would receive rail service directly from both 
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CSX and NS; and a reasonable level of charges for the reciprocal terminal trackage 

rights would be established, i.e., a rate of S0.29 per car mile. 

3. If neither of the above altemafives is established, approval of the 

proposed transaction should be conditioned on the establishment by CSX and NS of 

reciprocal switching to all current and future customers that are or will be served by the 

Conrail lines located within the Niagara Fronfier Shared Assets Area, such as NlMO's 

Huntley and Dunkirk Stations, and a reasonable reciprocal switching charge should be 

established, i.e. $156.00. 

B. Trackage Rights 

If none of the above conditions proposed by ENRS are adopted by the Board, 

then the Board should condition approval of the transaction on the granting of trackage 

rights by CSX to NS that would permit NS to t;̂ c.'-̂  the Huntley and Dunkirk Stafions 

directly as follows: 

1. Huntley Station—Under the proposed transaction, NS 

would obtain overhead trackage rights on Conrail's Belt Line Branch and Niagara 

Branch (which lines are proposed to be allocated to CSX), from vvhich lines NlMO's 

Huntley Station is accessed. The Board should order that these overhead trackage 

rights be modified to allow NS the right to operate over such tracks and any necessary 

connecting tracks in order to access and serve NlMO's Huntley Station, including 

deliverv of coal to the Huntley Station. 

2. Dunkirk Stafion—Trackage rights in favor of NS should also 

be established over Conrail's Chicago Line between Control Point 58 (CP 58) near 

Westfield, New York, to NlMO's Dunkirk Station vvhich is located near CP 42 in 

Dunkirk, New York in order to allow NS to access and serve NlMO's Dunkirk Station, 

including the delivery of coal to that station. 

The trackage rights to both Huntley and Dunkirk Stations vvould permit NS to 

provide direct service to these NIMO facilifies, in addition to direct service by CSX, 
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thereby alleviating the competitive harm that vvould otherwise occur to NIMO as 

result of the proposed transaction. 

Respectfully submitted. 

Johrf'K. Maser III 
Frederic L. Wood 
Karyn A. Booth 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W., Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for 
Niagara Mohawk Power Corporation 

DATE: Februarv 23, 1998 
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Table 3 
HUNTLEY'S COAL BURN HISTORY 

Month 

Jan 1996 
Feb 1996 
Mar 1996 
Apr 1996 
May 1996 
Jun 1996 
Jul 1996 
Aug 1996 
Sep 1996 
Oct 1996 
Nov 1996 
Dec 1996 
Jan 1997 
Feb 1997 
Mar 1997 
Apr 1997 
May 1997 
Jun 1997 
Jul 1997 
Aug 1997 

Monthly Coal Use 
(Tons) 

137,453 
144,391 
110,923, 
108.416 
91,715" 

122,675"^ 
138,332 
147,141 
97,804 

110,282 
123,850 
122,499 

133,237"7 
99,891 C 

112.413_J 
120,080 
123,183 
146,970 
150,556 
142,181 

Comments 

33fi,OaQ tons 

40S,148 tons 
Summer peak is morc than winter 
peak months. 

345,541 tons 

439,707 tons 
Summer peak is more than winter 
peak months. 
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MMM-3 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 
WASHINGTOn, D.C. 20423 

STB Finance Docket No. 33388 

CSX CORPORATION, et a l . • 
CONTROL AND OPERATING LEASES/AGREEMENTS -

CONRAIL, TNC, et a l . 

BRIEF 
OF 

MARTIN MARIETTA MATERIALS, INC. 

Protestant, Martin Marietta Materials, Inc., of Ra' :igh, North 

Carolina ("MMM"), pursuant to 49 C.F.R. 1113.18 and the Board's 

decision, Decision No. 12, served July 23, 1997, submits the 

fol l o w i n g as i t s Brief herein. 

I . 

INTRODUCTION 

The proposed transaction before the Board i s u n l i k e any other 

Never before has the Board or i t s predeces or, the In t e r s t a t e 

Commerce Commission ("ICC"), been asked to pass on the 

dismemberment of a major r a i l r o a d and the apportionment of i t s 

l i n e s among i t s largest connections. As the r e s u l t of the proposed 

transaction c e r t a i n shippers, which heretofore have been able to 

ship t h e i r products via the s i n g l e - l i n e service of Consolidated 

Ra i l Corporation ("Conrail"), w i l l need to contend with the 
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applicants' two-railroad, i n t e r l i n e operations. Following the 

proposed break-up cf Conrail, the f r e i g h t of affected shippers w i l l 

o r i g i n a t e on a l i n e of CSX Transportation ("CSXT") and terminate on 

a l i n e of Norfolk Souther Railway Company ("NS"), or visa versa 

Applicants acknowledge that the i n t e r l i n i n g of f r e i g h t 

shipm.ents that formerly had moved i n s i n g l e - l i n e service w i l l 

r e s u l t m impaired service, greater costs and increased rates. The 

testimony of applicants' own witnesses i s to the e f f e c t that going 

from Conrail's s i n g l e - l i n e service to the two-railroad, i n t e r l i n i n g 

of f r e i g h t shipments from CSXT to NS w i l l r e s u l t i n poorer and more 

cutrijersome service. The interchange of cars from one r a i l c a r r i e r 

to the other i s less e f f i c i e n t , more time consuming, less 

consistent, less r e l i a b l e and be more l i k e l y t o occasion f r e i g h t 

loss and damage. Applicants, moreover, are on record c.s admitting 

that the two-railroad, i n t e r l i n i n g of f r e i g h t shipments from CSXT 

to N.̂  w i l l be more c o s t l y than Conrail's s i n g l e - l i n e s e r v i j e has 

been and that the a f f e c t e d shippers, accordingly, must ant i c i p a t e 

having to pay higher f r e i g h t rates and charges. Applicants .seek to 

b e l i t t l e the adverse consequences of the proposed transaction upon 

the affected shippers by minimizing t h e i r numbers; applicants, 

however, do not dispute that there are shippers who, as a res u l t of 

the break-up of Conrail, w i l l face impaired service and increased 

rates. 

MMM i s such a shipper. A producer cf aggregates and lime, i t 

w i l l be adversely a f f e c t e d by the proposed transaction and rendered 

noncompetitive i n the marketing i t s products from i t s Woodville, 



Ohio, plant, now served by Conrail but slated to be served by CSXT. 

Among i t s p r i n c i p a l r a i l served aggregates customers are Whitestone 

at Twinsburg, Ohio, and Honker Sand at Hugo, Ohio, c u r r e n t l y served 

by Conrail but assigned to be served by NS. S i m i l a r l y , among MMM's 

most important lime customers are Weirton Steel at Weirton, West 

V i r g i n i a , and Wheeling-Pittsburgh Steel at Mingo Junction, Ohio, 

again, now Conrail served but designated to be served by NS. Thus, 

what heretofore had been Conrail s i n g l e - l i n e movements of MMM's 

products w i l l become two-railroad, i n t e r l i n e d f r e i g h t shipments 

handed o f f from CSXT to NS, with the attendant impaired service, 

greater costs and increased rates that applicants acknowledge w i l l 

f o11ow. 

MMM, therefore, asks thai , i f the Board otherwise were to f i n d 

the proposed transaction to be consist'mt w i t h the public i n t e r e s t , 

the Board condition i t s approval i n a way that would reduce the 

impact upon MMM of the poorer, c o s t l i e r service i t otherwise would 

experience and the higher rates i t would need to pay. Admittedly, 

the proposed transaction w i l l not lessen r a i l competition,- i t w i l l 

not elim.inate essential r a i l service. The Board's conditioning 

power, however, i s not so narrowly circumscribed as to be able 

respond only to such threatened r e s u l t s of a r a i l r o a d merger or 

acq u i s i t i o n ; the Board can condition i t s approval of a proposed 

transaction so as to safeguard that affected shippers w i l l continue 

to receive adequate service, and that i s what MMM asks. MMM seeks 

the imposition of conditions r e q u i r i n g the applicants to provide 

u n i t - t r a i n - l i k e , run-through t r a i n s i n response to i t s tenders of 
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60 cars or mort of aggregates or lime shipments, to handle i n 

blocks tenders of ten or more but fewer than 60 cars and to 

maintain f o r f i v e years the e x i s t i n g l e v e l of rates applicable on 

the considered aggregates and lime shipments. The conditions MMM 

seeks do not c a l l f o r the redrawing of the map agreed upon by CSXT 

and NS f o r the d i v i s i o n of Conrail's l i n e s ; the conditions MMM 

seeks do not c a l l f o r the trans f e r of a l i n e from the one r a i l 

c a r r i e r to the other or for the grant of crackage r i g h t s f o r one to 

operate over the l i n e s of the other. MMM' : proposed conditions are 

altogether consistent with the applicants' proposal f o r the break­

up of Conrail and w i i l deny them none of the benefits of the 

transaction. 

The r e l i e f that MMM seeks i s modest and yet i s essential i f 

MMM i s to be able to adjust i n an orderly fashion to having to 

market i t s products by using the two-railroad, i n t e r l i n e service of 

CSXT and NS i n l i e u of the s i n g l e - l i n e service which Conrail 

heretofore has rendered. 

I I . 

STATEMENT OF FACTS 

A. 

The aggregates produced by 
Martin Marietta at Woodville 

are service and price sensitive. 

MMM i s the Nation's second largest producer of aggregates, 

used f o r the construction of highways and other i n f r a s t r u c t u r e 

projects and f o r commercial and r e s i d e n t i a l construction. Formerly 



a subsidiary of Lockheed Martin Corporation, MMM i s an independent 

company, the stock of which i s p u b l i c l y traded. 

Involved i n t h i s proceeding i s the shipments by r a i l of 

cert a i n of MMM's products froM i t s Woodville, Ohio, f a c i l i t y , the 

largest dolomitic lime plant i n the United States. The plant sh.ips 

by r a i l i n excess of half a m i l l i o n tons of aggregates annually 

consigned t o i t s customers. The p r i n c i p a l customers f o r MMM's 

rail-shipped aggregates are Whitestone at Twinsburg, Ohio, and 

Honker Sand at Hugo, Ohio, which together receive approximately 

465,000 tons annually. 

Aggregates are about the lowest rated of the commodities 

handled by the r a i l r o a d s , t r a d i t i o n a l l y c a r r i e d i n carload l o t s at 

17̂ ^ percent of the rail r o a d s ' f i r s t class rates. At the same time, 

however, the r a i l r o a d s ' rates on aggregates are e x t r a o r d i n a r i l y 

high, given the i n t r i n s i c low value of the commodity. In the case 

of MMM's Woodville-to-Twinsburg and Woodville-to-Huge aggregates 

shipments, the r a i l r o a d t r a n s p o r t a t i o n charges a c t u a l l y have 

exceeded the price of the commodity i t s e l f . In other words, at the 

time of t h e i r delivery to MMM's customers, more than half of the 

commodity's price represents the t r a n s p o r t a t i o n charges applicable 

on the aggregates shipments. E-'en a half a cent per hundredweight 

increase i n the r a i l r o a d t r a n s p o r t a t i o n charges woul.i r e s u l t i n a 

greater than 12.5 percent increase i n the delivered price of the 

rock. Accordingly, aggregates sales are extremely sensitive to 

s l i g h t changes i n the r a i l r o a d s ' service patterns and f r e i g h t 

rates. As MMM advised the applicants, "the present rate/service 
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s t r u c t u r e i s very sensitive to competitive a l t e r n a t i v e s and with 

only minor changes i s susceptible of loss." Seale Deposition, pp. 

30-31. See, Union Pa c i f i c Corp. et al.--Cont.--MO-KS-TX Co.. et 

a l . . 4 I.C.C. 409, 464 (1988)("[C]rushed stone i s a high-bulk, 

heavy loading commodity, f o r which m.otor c a r r i e r s are e f f e c t i v e 

only f o r distances of less than 75 to 100 miles.") . 

B. 

Martin Marietta at Woodville 
w i l l cease having s i n g l e - l i n e service 

ara w i l l become a l-to-2 shipper. 

MMM's Woodville plant c u r r e n t l y i s served by Conrail, as are 

MMM's largest r a i l - s e r v e d aggregates customers, Whitestone at 

Twinsburg and Honker Sand at Hugo, as well as i t s lime customers, 

Weirton Steel at Weirton and Wheeling-Pittsburgh Steel at Mingo 

Junction. Following consummation of the proposed transaction, 

however, that w i l l change. Woodville w i l l become a s t a t i o n on a 

l i n e assigned to CSXT, while Twinsburg, Hugo, Weirton and Mingo 

Junction w i l l become stations on lin e s slated to go to NS. The 

proposed break-up of Conrail, i n other words, w i l l r e s u l t i n what 

heretofore had been single-lii?e Conrail movements ot" MMM's 

aggregates and lime shipments b^roming two-railroad, i n t e r l i n e d 

CSXT/NS movemencb. CSXT w i l l handle the cars from MMM's Woodville 

f a c i l i t y to Toledo, where they w i l l be interchanged to NS f o r t h e i r 

subsequent line-haul transportation to MMM's customers on NS' 

1ines. 

The applicants' most senior o f f i c i a l o f f e r i n g r e b u t t a l 

testimony i n response to MMM's Comments and Request f o r Conditions, 



MMM-2, was Mr. Donald W. Seale, Vice President - Merchandise 

Marketing of Norfolk Southern Corporation. See, p. P-491, gt seq. , 

of v o l . 2B, CSX/NS-177. At pages 16-17 of his deposition, the 

pertinent portions of the t r a n s c r i p t of which are appended, Mr. 

Seale acknowledged the e f f e c t that the break-up of Conrail would 

have on r a i l r o a d service from MMM's Woodville plant: 

Q. As a re s u l t of the breakup of Conrail which the 
applicants have proposed, we've already said, I believe, 
that Woodville i s slated to become a CSXT s t a t i o n , i s 
that correct? 

A. That IS correct. 

Q. And Twinsburg and Hugo are slated to become 
Norfolk Southern stations? 

A. That i s correcr 

Q. S i m i l a r l y , Weirton and Mingo Junction are slated 
to become Norfolk Southern stations? 

A. That i s correct. 

Q. And, accordingly, the s i n g l e - l i n e Conrail 
movement of aggregates from Woodville to Twinsburg and 
Hugo w i l l become a two-line CSXT/NS movement, i s n ' t that 
correct, Mr. Seale. 

A. Yes. 

Q. And the s i n g l e - l i n e Conrail movement of lime 
from Woodville to Weirton and Mmgo Junction w i l l become 
a two-line CSXT/Norfolk Southern movement; i s that 
correct? 

A. Correct. 

The change i n the handling of MMM's shipments f rom s i n g l e - l i n e 

Conrail service t c the two-railroad, i n t e r l i n i n g o^ i t s f r e i g h t 

shipments from CSXT to NS i s not without i t s consequences; indeed, 

as we next s h a l l discuss, the applicants are on record as 

acknowledging that handing o f f carloads of f r e i g h t from one 
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r a i l r o a d to another almost i n v a r i a b l y i s less e f f i c i e n t and more 

co s t l y than when j u s t one r a i l r o a d i s involved i n the 

tra n s p o r t a t i o n . 

C. 

The i n t e r l i n i n g of Martin 
Marietta's shipments w i l l r e s u l t 

i n poorer service and greater_costs. 

"One of the major benefits of t h i s transaction," said Mr. John 

W. Snow, Chairman, President and Chief Executive O f f i c e r of CSX 

Corporation, at page 311 of v o l . 1 of the Application, CSX/NS-18, 

" w i l l be the dramatic increase i n the s i n g l e - l i n e routes available 

to shippers throughout the East." Mr. Snow continued: 

The inherent s u p e r i o r i t y of single l i n o service over 
i n t e r l i n e service has long been recognized i n the 
r a i l r o a d industry. I t translates i n t o enhanced operating 
e f f i c i e n c i e s , reduced costs, reduced t r a n s i t time and 
less handling of f r e i g h t . 

Mr. Snow had the candor to acknowledge that the converse i s no less 

true, that going from s i n g l e - l i n e service to two-railroad, 

i n t e r l i n e d f r e i g h t transportation i s less e f f i c i e n t and more 

costly. At pages 169-170 of his deposition, the pertinent portions 

of the t r a n s c r i p t of which are appended, Mr. Snow t e s t i f i e d 

Q. Would not going from single l i n e service to two-
r a i l r o a d or j o i n t l i n e service be correspondingly 
disadvantageous. Would there not be greater handling of 
fre i g h t ? 

* * • 

A. I thi n k i t would. 

C And would i t not r e s u l t i n ..̂ .tended t r a n s i t time? 

A. Normally i t would. 

Q. And would i t not r e s u l t i n diminished operating 
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e f f i c i e n c i e s ? 

A. Certainly that i s p o t e n t i a l consequence, yes. 

Q. And would i t not r e s u l t i n increased operating costs? 

A. Insofar as there i s ad d i t i o n a l handling which would 
be contemplated as a r e s u l t , yes, there would be add i t i o n a l 
costs. 

Q. And greater r i s k of loss and damage? 

A. Yes, i t s ' s inherently more complicated when you have 
two people i n the j o i n t route or i n the route. 

Q. And diminished market reach? 

A. Could we l l have that e f f e c t , yes. 

Q. And fewer sales opportunities f o r sellers? 

A. Yes, f o r the very reason that the single l i n e 
service expands Lhe opportunities, correct. 

Mr. Snow's acknowledgement of the impaired service and 

increased cost of two-railroad, i n t e r l i n i n g of f r e i g h t shipments, 

i n contrast w i t h the inherent benefits of s i n g l e - l i n e service, was 

echoed by Mr. Darius W. Gaskins, former President and Executive 

O f f i c e r of Burlington Northern Railroad Company, one of the 

foremost witnesses offered by the applicants i n support of t h e i r 

proposed transaction. At pages 15-16 of his deposition, the 

pertinent portions of the t r a n s c r i p t of which are appended, Mr. 

Gaskins t e s t i f i e d : 

Q. Now, Mr. Gaskins, would not going from single-
l i n e service t o two-railroad service be correspondingly 
disadvantageous. 

A. Most l i k e l y i t would be. 

Q. Would there not be greater handling of f r e i g h t ? 

A. Yes. 



Q. Would there not be extended t r a n s i t times? 

A. There probably would be. 

Q. Would there not be increased operating costs? 

A. Yes, there would be. 

Q. Would there not be less e f f i c i e n t u t i l i z a t i o n of 
equipment? 

A. Probably. 

Q. Would there not be greater r i s k of loss and damage? 

A. Yes. 

Q. Would there not be fewer sales opportunities f o r 
sellers? 

A. Yes. 

* * • 

Q. Mr. Gaskins, would there be fewer options for buyers, 
again using the term buyers as the customers of t h - shippers? 

A. Probably, probably. 

S i g n i f i c a n t l y , neither Mr. Snow nor Mr. Gaskins introduced 

r e b u t t a l testimony; neither Mr. Snow nor Mr. Gaskins was offered by 

the ap p l i c - n t s to respond to MMM's Comments and Request f or 

Conditions, MMM-2, although MMM had quoted extensively from, and 

placed great reliance upon, t h e i r deposition testimony. 

Accordingly, the acknowledgement by Mr. Snow and Mr. Gaskins that 

two-railroad, i n t e r l i n e d f r e i g h t t r a n s p o r t a t i o n i s less e f f i c i e n t 

and more co s t l y than s i n g l e - l i n e service stands unchallenged. 

D. 

The CSXT/NS rates on Martin 
Marietta's shipments w i l l increase, 

but applicants won't say bv how much. 

Faced by the loss of Conrail's s i n g l e - l i n e service on 
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aggregates shipments to i t s customers at Twinsburg and Hugo and on 

lime shipments to i t s customers at Weirton and Mingo Junction, MMM 

sought to learn j u s t how much of a rate increase would apply as a 

res u l t of the less e f f i c i e n t and more co s t l y manner i n which CSXT 

and NS proposed to handle i t s shipments. Applicants offered only 

two r e b u t t a l witnesses responding to MMM's Comments and Request f o r 

Conditions, MMM-2, Mr. Seale, as already noted, and Mr. John T. 

Moon, I I , Manager - Strategic Planning f o r Norfolk Southern Railway 

Company. See, p. P-446, et seq.. of v o l . 2A, CSX/NS-177. Neither 

witness had any idea what the rates applicable on MMM's shipments 

would be fo l l o w i n g consummation o l the proposed transaction. 

At pages 24-25 of his deposition, pertinent portions of the 

tr a n s c r i p t of which are appended, Mr. Moon t e s t i f i e d : 

Q. And do you have any idea, Mr. Moon, what the 
common c a r r i e r rate w i l l be that CSXT and Norfolk 
Southern w i l l charge f o r the movement of rock from 
Woodville to Twinsburg? 

A. I have no earthly idea. 

Q. And the same with respect to the contract rate? 

A. That's thfj same. I have no ear t h l y idea. I don't 
do rates. 

At pages 36-37 of his deposition, Mr. Moon t e s t i f i e d : 

Q. And do you know what CSXT expects to assess as t h e i r 
common c a r r i e r rate from Woodville to Hugo? 

A. No. 

Q. Do you know what they are l i k e l y to assess as t h e i r 
contract rate? 

A. No. 

Fin a l l y , at pages 16-17 of his deposition, Mr. Moon t e s t i f i e d : 
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Q. Can you t e l l us, Mr. Moon what the common 
c a r r i e r j o i n t - l i n e CSXT-Norfolk Southern rate on lime 
shipments from Woodville to Weirton, Ohio f o l l o w i n g the 
consummation of t h i s transaction? 

A. I t would be whatever the two c a r r i e r s negotiate 
along w i t h the shipper. In terms of an exact d o l l a r 
amount, I have no earthly idea. 

Q. And to Mingo Junction? 

A. Same. I have no idea. 

Q. A f t e r any e x i s t i n g Conrail contract has expired 
and a f t e r the three years provided by the NIT League 
settlement agreement has expired, do you know, Mr. Moor, 
w.hat the CSXT Norfolk Southern j o i n t - l i n e contract rate 
w i l l be on lime shipments from Woodville to Weirton? 

A. I have no idea on rates. 

Q. And to Mingo Junction? 

A. No idea. 

Astonishingly, Mr. Seale, who, i t w i l l be recalled, i s the 

Vice President - Merchandise Marketing of Norfolk Southern 

Corporation, was no better informed about the increased rates that 

would apply on the shipments of MMM's products from i t s Woodville 

f a c i l i t y than was Mr. Moon. At pages 17-18 of his deposition, Mr. 

Seale t e s t i f i e d : 

Q. And do you know, Mr. Seale, what the common 
c a r r i e r rate w i l l be that CSXT and Norfolk Southern w i l l 
assess on shipments of aggregates from Woodville to 
Twinsburg? 

A. No, I do not. 

Q. To Hugo? 

A. No. 

Q. A f t e r the ex p i r a t i o n of the e x i s t i n g contract 
and the three years provided by the NIT League settlement 
agreement, do you know what CSXT's and NS j o i n t l i n e 
contract rate w i l l be f o r shipments of aggregates from 
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Twinsburg to Hugo. 

A. No. 

Q. Do you know what the commc c a r r i e r rate w i l l be 
that CSXT arid NS w i l l assess on snipments of lime from 
Woodville to Weirton? 

A. No. 

Q. To Mingo Junction? 

A. No. 

Q. And a f t e r the e x p i r a t i o n of the e x i s t i n g Conrail 
contract and the three years provided Ly the NIT League 
settlement agreement, do you know what the j o i n t l i n e 
CSXT/Norfolk Southern contract rate w i l l be on shipments 
of lime from Woodville to Weirton? 

A. No. 

Q. To Mingo Jun::tion? 

A. No. 

That, i n the absence cf Board imposed conditions, the rates 

applicable on the shipments from MMM's Woodville plant w i l l be 

increased f o l l o w i n g the consummation of the proposed transaction i s 

a c e r t a i n t y . Indeed, applicants, at page 26 of CSX/NS-19G, 

candidly acknowledge, "Charging a s i n g l e - l i n e rate f o r a j o i n t - l i n e 

service, where obviously extra handling (to e f f e c t the interchange) 

i s involved, i s c l e a r l y apt to be uneconomic f o r the p a r t i c i p a t i n g 

r a i l r o a d s . " In short, rate increases i n e v i t a b l y w i l l be imposed by 

CSXT and NS f o r t h e i r two-railroad, i n t e r l i n i n g of MMM's fr e i g h t 

shipments, but MMM i s to remain i n the dark j u s t how large the rate 

increases w i l l be. 

As we already have noted, however, MMM's f r e i g h t shipments, 

especially, i t s aggregates shipments, are highly service and rate 
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s e n s i t i v e . Even as small a r a i l r o a d rate increase of half a cent 

a hundredweight w i l l r e s u l t i n a greater than 12.5 percent increase 

i n the delivered price of rock. I t i s f o r that very reason that 

aggregates r a r e l y , i f ever, move i n two-railroad, j o i n t - l i n e 

service. Indeed, Mr. Snow and Mr. Gaskins were asked whether based 

on t h e i r long and varied r a i l r o a d i n g experiences they were aware of 

any instances i n which aggregates shipments were i n t e r l i n e d b'^tween 

two p a r t i c i p a t i n g Class I railroads, and they both responded that 

they were not. Snow deposition, pp. 171-72; Gaskins deposition, p. 

19 . 

I t i s evident, therefore, that only the imposition of 

conditions w i l l safeguard the adequacy of service required to 

permit MMM's products to continue to move by r a i l t c i t s customers 

and maintain f o r a b r i e f period of time the current l e v e l of rates, 

so as to permit MMM to adjust to the two-railroad, interchange 

operations that CSXT and NS w i l l o f f e r i n l i e u of Conrail's single-

l i n e service. 

I l l . 

ARGUMENT 

A. 

Applicants view a l l too narrowly 
the Board's conditioning power. 

Applicants dismiss MMM's plea f o r p a r t i a l r e l i e f from the 

impact of the poorer service and higher rates that w i l l r e s u l t from 

the loss of Conrail's s i n g l e - l i n e service, suggesting that the 

Board i s oowerlers to condition i t s approval of the proposed 
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transaction so as to safeguard the adequacy of the r a i l 

t r a n s p o r t a t i o n that CSXT and NS w i i render f o l l o w i n g consummation 

of t h e i r proposed transaction. Thus, at page P-498 of v o l . 1, 

CSX/NS-176, applicants allege, "MMM f a i l s to demonstrate . . . that 

the Transaction w i l l r e s u l t i n the loss of competition to the 

p a r t i c u l a r f a c i l i t i e s i n issue, or that the Transaction w i l l r e s u l t 

m the ioss of essential services." Again, at pages P-499-SoO, 

applicants contend, "The imposition of p r o t e c t i v e conditions where 

a shipper w i l l not s u f f e r from a loss of r a i l competition i s wholly 

inappropriate. A d d i t i o n a l l y , the Transaction w i l l not r e s u l t i n 

the less of essential services to these movements." F i n a l l y , at 

page P-502, applicants maintain, "MMM w i l l s u f f e r no loss of 

competitive service at Woodville quarry or at the Hugo and 

Twinsburg destinations." 

Applicants' argument i s nothing more than a strawman. MMM at 

no time nas complained that i t w i l l suffer a loss of r a i l 

competition. To the contrary, MMM recognizes f u l l well that the 

extension of CSXT and NS into areas of the northeast heretofore 

served only by Conrail in many instances w i l l provide for r a i l 

competition where none has existed for decades. MMM, moreover, at 

no time has complained that i t w i l l be l e f t without essential r a i l 

service, whether at the Woodville origin or the Twinsburg, Hugo, 

Weirton cr Mmgo Junction destinations. MMM has a high regard for 

the competence and dedication of both CSXT and NS and entertains no 

doubt that CSXT w i l l be proficient in rendering service at 

Woodville, as NS w i l l be capable in providing service at Twinsburg, 
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Hugo, Weirton or Mingo Junction. 

Nevertheless, CSXT and NS cannot render two-railroad, 

interchanged f r e i g h t operations so as to equal i n e f f i c i e n c y and 

economy the s i n g l e - l i n e service heretofore rendered by Conrail. 

Indeed, applicants on t h " record have acknowledged that t h e i r 

i n t e r l i n i n g cf shipments w i l l be less e f f i c i e n t and more costly 

than Conrail's s m g l e - l i n e service has been; applicants on the 

record have acknowledged that they cannot perform two-railroad, 

i n t e r l i n e operations at s i n g l e - l i n e rates and that rate increases 

are c e r t a i n to assessed on the affected shipments. 

Applicants suggest that the Board i s powerless to impose 

conditions that w i l l safeguard the adequacy of the r a i l 

t r a nsportation service that CSXT and NS w i l l render following 

consummation of t h e i r proposed t r a n s a r t i o n . To be sure, i n i t s 

p r i o r decisions approving r a i l r o a d acquisitions, as, f o r example, 

Finance Docket No. 32760, Union Pacific Corp.. et al.--Control and 

Merger--Southern Pac i f i c Rail Corp.. et a l . , served August 12, 

1996, and Finance Docket No. 32549, Burlington Northern Inc.. et 

al.--Control and Merger--Santa Fe Pa c i f i c Corp.. et a l , served 

August 23, 1995, as i n i t b merger guidelines based thereon, 49 

C.F.R. 1180.1(d), the Board has focused on conditions designed to 

ameliorate the anticompetitive e f f e c t s of the proposed transaction 

and the loss of essential services r e s u l t i n g from i t s 

implementation. But the holdings i n those cases and the regulation 

to which they gave r i s e are inapposite. None of the p r i o r r a i l r o a d 

merger or a c q u i s i t i o n decisions involved the break-up of a major 

-16-



r a i l r o a d and the apportionment of i t s l i n e s between i t s largest 

connections; i n none of the decisions did the Board or the ICC need 

to address the adequacy of transportation afforded shippers losing 

s i n g l e - l i n e service and compelled to contend with -ess e f f i c i e n t 

and more c o s t l y two-railroad, i n t e r l i n e d f r e i g h t operations and the 

higher rates they w i l l bring about. 

The statue i s e x p l i c i t . In determining whether applicants' 

proposed break-up of Conrail i s i n the public i n t e r e s t , the Board, 

pursuant to 49 U.S.C. 11324(b)(1), needs to consider, among other 

things, "the e f f e c t of the proposed transaction on the adequacy of 

tra n s p o r t a t i o n to the public." Moreover, to safeguard that the 

sta t u t o r y standard i s met, under 49 U.S.C. 11324(c), the Board "may 

impose conditions." 

"The expression [adequacy of t r a n s p o r t a t i o n ] " said the Supreme 

Court i n Pennsylvania R. Co. v. United States. 323 U.S. 588, 592-93 

(1945), "would seem to apply only to the i n t e r e s t of the shipping 

p u b l i c . " Accord, Denver £c G. W. R. Co. v. Union Pac i f i c R. Co.. 

287 I.C.C. 611, 655 (1953), a f f ' d . Union Pacific R. Co. v. U.S.. 

132 F. Supp. 72, 78 (1954). 

Of a i d i n construing the adequacy of transportation service 

standard as i t relates to shippers claiming to be adversely 

affected by a r a i l r o a d merger or a c q u i s i t i o n proposal and the 

aut h o r i t y of the Board to condition i t s approval of the transaction 

so as to safeguard that such shippers are afforded adequate service 

by the s u r v i v i n g r a i l r o a d or r a i l r o a d s i s Lamoille Valley R. Co. v. 

I.C.C. 711 F.2d 295 (D.C. Cir. 1988), reversing, i n part. G u i l f o r d 
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Transport?t-nnn--rnntrn1--B&M. et a l . . 5 I.c.c. 2d 202 (1988). In 

that proceeding a shipper. Eastern Magnesia Talc Co., expressed 

concern about the loss of e f f e c t i v e r a i l t r ansportation, deemed by 

i t to be necessary to market i t s products to d i s t a n t locations, f or 

which truck transportation was p r o h i b i t i v e l y expensive. The court, 

711 F.2d at 311, observed: 

A refusal to consider p r o t e c t i v e conditions unless 
a l t e r n a t i v e service i s so expensive that shippers w i l l be 
forced out of business does not comport wit h the 
sta t u t o r y d i r e c t i v e to take i n t o account "adequacy" of 
transportation. The term "adequate," as the Supreme 
Court noted long ago i n a s i m i l a r context, i s "a r e l a t i v e 
expression." A t l a n t i c Coast Line Railroad v. Wharton, 
207 U.S. 328, 335 (1907) . For a shipper, loss of service 
that i t c u r r e n t l y uses generally portends some decrease 
i n p r o f i t , which can be any where from minor to 
devastating. I f the a d d i t i o n a l cost involved i n using 
a l t e r n a t i v e service i s small, the ICC need not be 
concerned. At the other extreme, i f the added cost i s so 
grave as to force bankruptcy, the a l t e r n a t i v e service i s 
c l e a r l y inadequate, at l e s t f o r that shipper. Somewhere 
between these two extremes, we pass from adequate to 
inadequate service. Within reason, the Commission has 
d i s c r e t i o n t c draw the u i v i d i n g l m e as i t sees f i t . The 
business termination t e s t , however, i s too f a r LO one 
extreme to be a reasonable d e f i n i t i o n of "adequacy." 

The Board i s vested w i t h the d i s c r e t i o n to impose such 

conditions upon i t s approval of the proposed transaction as i n i t s 

iudgment are required to safeguard the adequacy of transportation 

service to affected shippers, such as MMM. Affected shippers, such 

as MMM, need not incur the r i s k that the poorer service and higher 

rates that they w i l l s u f f e r as a r e s u l t of the loss of Conrail's 

single l i n e service are so overwhelming as to occasion the loss of 

business they previously were able to transact. They may invoke 

the assistance of the Board without being driven out of business. 

The need f o r conditions may have nothing to do w i t h the loss of 
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r a i l competition; i t may have nothing to do with the loss of 

essential r a i l services, and applicants e r r i n suggesting that 

these are the only bases upon which the Board's conditioning 

a u t h o r i t y can be exercised. Here, the modest r e l i e f that MMM seeks 

l i e s w e l l w i t h i n the Board's discretionary a u t h o r i t y t o grant; MMM 

asks f o r nothing more. 

B. 

Martin Marietta has established that the 
loss of Conrail's smgle-line service 

w i l l be harmful to i t i n terms of service and rates. 

Appellants, at pages P-500 and P-502 of CSX/NS-176, make the 

throw-away, pro forma argument that MMi-l's allegations of harm 

flowing from the loss of Conrail's s i n g l e - l i n e service are 

speculative and unsupported by the f a c t . Of course, nothing could 

Le f u r t h e r from the t r u t h . 

I t was none other than the Chairman, President and Chief 

Executive O f f i c e r of CSX Corporation, Mr. John W. Snow, who i n his 

deposition testimony d e t a i l e d the impairment i n service which a 

shipper, such as .MMM, would suffer as the r e s u l t of the loss of 

s i n g l e - l m e r a i l r o a d service and i t s replacement by two-railroad, 

i n t e r l i n e t r a n s portation. At pages 169-170 of his deposition, Mr. 

Snow was asked: 

Q. Would not going from single l i n e service to two-
r a i l r o a d or j o i n t l i n e service be correspondingly 
disadvantageous. Would there not be greater handling of 
f r e i g h t ? 

* 4 * 

A. I think i t would. 

Q. And would i t not r e s u l t i n extended t r a n s i t time? 
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A. Normally i t would. 

Q. And would i t not r e s u l t i n diminished operating 
e f f i c i e n c i e s ? 

A. Certainly that i s p o t e n t i a l consequence, yes. 

Q. And would i t not r e s u l t i n increased operating costs? 

A. Insofar as there i s a d d i t i o n a l handling which would 
be contemplated as a r e s u l t , yes, there would be additional 
costs. 

Q. And greater r i s k of loss and damage? 

A. Yes, i t ' s i nherently more com.plicated when you have 
two people i n the j o i n t route or i n the route. 

Q. And diminished market reach? 

A. Could well have that e f f e c t , yes. 

Q. And fewer sales opportunities f o r sellers? 

A Yes, f o r the very reason that the single l i n e 
service expands the opportunities, correct. 

rormer President and Chief Executive O f f i c e r of the Burlington 

Northe.-n Railroad Company, Mr. Darius W. Gaskins, t e s t i f y i n g on 

behalf cf the applicants, agreed with the testimony that had been 

offered by Mr. Snow that going from s i n g l e - l i n e service to two-

r a i l r o a d , i n t e r l i n e f r e i g h t operations i s less e f f i c i e n t and more 

costly. At pages 15-16 of his deposition, Mr. Gaskins t e s t i f i e d : 

Q. Now, Mr. Gaskins, would not going from single-
l i n e service to two-railroad service be correspondingly 
disadvantageous? 

A. Most l i k e l y i t would be 

Q. Would there not be extended t r a n s i t times? 

A. There probably would be. 

Q. Would there not be increased operating costs? 

A. Yes, there would be. 
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Q. Would there not be less e f f i c i e n t u t i l i z a t i o n 
of equipment? 

A. Probably. 

Q. Would there not be greater r i s k of loss and damage? 

A. Yes. 

Q. Would there not be fewer sales opportunities f o r 
sellers? 

A. Yes. 

* * * 

Q. Mr. Gaskins, would there be fewer options f o r buyers, 
again using the term buyers as the customers of the shippers? 

A. Probably, probably. 

I t was none other than the applicants themselves who 

acknowledged that the less e f f i c i e n t and more c o s t l y interchange 

f r e i g h t operations, of which Mr. Snow and Mr. Gaskins t e s t i f i e d , 

i n v a r i a b l y w i l l r e s u l t i n increased rates. At page 26 of CSX/NS-

190, applicants declared unequivocally that " [ c j h a r g i n g a single-

I m e rate f o r a j o i n t - l i n e service, where obvious extra handling 

(to e f f e c t the interchange) i s involved, i s c l e a r l y apt to be 

uneconomic f o r the p a r t i c i p a t i n g r a i l r o a d s . " CSXT and NS 

necessarily w i l l be charging more f o r t h e i r two-railroad, i n t e r l i n e 

operations than Conrail was able to assess f o r i t s s i n g l e - l i n e 

service. 

This i s the very t h i n g that alarms MMM. I t s very a b i l i t y to 

market i t s products, p a r t i c u l a r l y aggregates, i s jeopardized by the 

poorer service and greater costs of interchanging i t s f r e i g h t 

shipments from CSXT to NS that the break-up of Conrail w i l l 

occasion and the higher rates i t w i l l need t o pay as a r e s u l t . MMM 
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had made t h i s clear to the applicants; the applicants understood 

MMM's p o s i t i o n and offered nothing to ref u t e i t . As Mr. Seale, who 

i n his r e b u t t a l statement, at page P-496 of CSX/NS-177, had talked 

about f-hG settlement discussions between the applicants and MMM, 

t e s t i f i e d , at pages 30-31 of his deposition t r a n s c r i p t : 

Q. And then i n Mr. Grant Godwin's response of 
October 9, i n Exhibit 2, Mr. Godwin states, "As we have 
stated on a number of occasions, the continuance and 
growth of aggregate and lime shipments from Woodville on 
a competitive basis i s absolutely c r i t i c a l to the 
continued p r o f i t a b i l i t y of that plant. The present 
rate/service structure i s very sensitive to competitive 
a l t e r n a t i v e s and with only minor changes i s susceptible 
of loss. The pending s h i f t from smgle l i n e to two-line 
movements of a major p o r t i o n of that t r a f f i c i s of major 
concern. This concern i s based on p r i o r experience and 
knowledge of two-line service i n v a r i a b l y involving higher 
costs and/or degraded service." 

To your knowledge, Mr. Seale, d i d the applicants 
dispute Mr. Godwin's statement during the course of the 
settlement discussions. 

• * * 

A. I don't see anything i n the ex h i b i t s that 
addresses that a f t e r the October 9th l e t t e r . 

Indeed, both Mr. Seale and Mr. Moon i n t h e i r deposition 

testimony acknowledged the vigorous competition that MMM faces i n 

marketing i t s aggregates at Twinsburg and Hugo and lime at Wheeling 

and Mingo Junction. Seale Deposition, op. 13, 18-20; Moon 

Deposition, pp. 15, 23, 36. As Mr. Mocn t e s t i f i e d , at page 23 of 

his deposition: 

Q. . . . You are not suggesting that Martin Marietta 
i s the sole source of the rock purchased by Whitestone at 
Twinsburg, are you? 

A. No. To my knowledge, the multitude of stone 
producers and stone receivers i n northeast Ohio -- that 
there i s m u l t i p l e o r i g i n s and m u l t i p l e destinations f o r 
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a l l of them. I don't think any one i s a single point. 

S i m i l a r l y , Mr. Seale t e s t i f i e d , at page 13 of his deposition: 

Q. Getting back to the movements of lime from 
Woodville t o Weirton Steel i n Weirton and to Wheeling-
Pittsburgh Steel at Mingo Junction, do you know whether 
Martin Marietta was the sole supplier of lime t o Weirton 
S t e r l at Weirton? 

A. No. 

Q. Would you expect that there would be competition 
f o r that business 

A. I would t h i n k so. 

In short. ;ipplicants have no basis f o r arguing, as they do at 

pages P-500 and P-502 • : CSX/NS-176, that MMM's assertion of harm 

owing to the loss of Conrail's single-lme service was speculative 

and unsupported. Applicants themselves have acknowledged that the 

two-railroad, ..nt^j-line service that CSXT and NS w i l l be o f f e r i n g 

w i l l be less e f f i c i e n t and more costly. Applicants themselves have 

acknowledged that they w i l l need to increare the applicable rates 

to r e f l e c t the add i t i o n a l services related to the interchange of 

f r e i g h t from CSXT to NS. Applicants f u l l w ell understood that t h i s 

was -- and remains -- a matter of grave concern to MMM, facing the 

intense competition of other aggregates cind lime producers -- and 

tn-̂ -y have presented nothing to a l l a y MMM's fears. 

C. 

Applicants' contention that 
Martin Marietta w i l l be able to 

ex p l o i t i t s a b i l i t y to ship v i a CSXT 
si n g l e - l i n e i s i l l u s o r y and u n r e a l i s t i c . 

The most senior executive to o f f e r tt.^'timony i n respo;ise to 

MMM's Comments and Request f o r Conditions, MM.M-2, Mr. Donald W. 
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Seale, was asked during the course of his deposition to amplify 

upon his contention, at page P-497 of CSX/NS-177, that "aggregates 

shippers on new CSX l i k e l y w i l l , i n the long run, readjust t h e i r 

market focus to customers on CSX." I t turns out, that Mr. Seale's 

statement, at best, was a hypcchetical abstraction; he r e a l l y had 

no knowledge about MMM's marketing of i t s aggregates products; At 

pages 48-49 of his deposition t r a n s c r i p t , Mr. Seale was asked: 

Q. At page 497 of your r e b u t t a l testimony, Mr. 
Seale, you state that aggregate shippers such as Martin 
Marietta whose plants are on the new CSX l i k e l y w i l l , i n 
the long run, readjust t h e i r market focus to customers 
located cn CSX. Now, do you remain of that view? 

A. Yes. 

Q. Su x£ Martin Marietta were to look to the west 
i n the sale of i t s aggregates, and you're p r e t t y 
knowledgeable about marketing of aggregates, don't you 
think Martin Marietta would run i n t o the competition of 
Indiana stone and the very cheap slag that's available i n 
th? Gary area? 

A. I am not aware of that. 

Q. And i f .Martin Marietta were to focus to the 
soutii, would i t s aggregates not run i n t o the vigorous 
competition of National Lime and the other rock 
producers of central Ohio? 

A. I can't judge t h a t . 

Q. And i f Martin Marietta were to focus to the 
north, would i t s aggregates not encounter the competition 
of rock coming o f f the Great Lakes and the very cheap 
slag that i s available i n the D e t r o i t area? 

A. I cannot judge t h a t . 

I n f a c t , MMM has found i t s r a i l - s e r v e d aggregates customers to 

be situated toward the east, namely, Whitestone at Twinsburg and 

Honker Sand at Hugo. Applicants' r e b u t t a l witness, Mr. John T. 

Moon, I I , acknowledged that, as a r e s u l t of the break up of 
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Conrail, MMM no longer w i l l be .-=ible to reach those customers i n 

s i n g l e - l i n e r a i l r o a d service. Mr. Moon, at p. P-452 of CSX/NS-177, 

sa.-.d 

In the case of MMM, i t w i l l lose the a b i l i t y to ship 
d i r e c t l y from the Woodville quarry to Hugo and Twinsburg 
via single l i n e service, which i t now has over Conrail 
tracks. A f t e r the transaction, Woodville w i l l be on 
track operated by CSX, and Hugo and Twinsburg w i l l be on 
track operated by NS. 

While Mr. Moon i n his re b u t t a l statement implied -- and the 

applicants i n t h e i r narrative argued, at page P-501 of CSX/NS-176 -

- that MMM would be able to reach i t s customers through a 

combination of moving the rock part way by r a i l , s i n g l e - l i n e v i a 

CSXT, and then by truck, Mr. Moon acknowledged during the course of 

his deposition testimony tnat such rail/motor movement of 

aggregates simply was not practicable. At page 31 of his 

deposition, Mr. Moon t e s t i f i e d : 

Q. But then i f I understood your statement j u s t a 
luoment ago, Mr. Moon, so long as Whitestone proposes to 
contmue to operate i t s ready-mix concrete plant and i t s 
ready-mix asphalt plant at the Twinsburg s i t e , i t cannot 
a v a i l i t s e l f of CSXT s i n g l e - l i n e service, i s that 
correct? 

A. That's correct. CSXT w i l l not go to Twinsburg. 

Q. And you are s t a t i n g that -- you are not 
suggesting that the rock be offloaded from a CSXT t r a i n 
somewhere i n the Cleveland area and trucked to Twinsburg 
for processing at Twinsburg? 

A. That's not my suggestion. That's p h y s i c a l l y 
possible. But that's not what I was suggesting. 

And, again, at pages 37-38, Mr. Moon t e t r t i f i e d : 

Q. Assuming that Honecker [ s i c ] w i l l want t o keap 
i t s ready-mix concrete plant and asphalt plant, i f indeed 
there i s an asphalt plant at Hugo, how wculd that single-
l i n e service to Akron work? 
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A. You are t a l k i n g about an i d e n t i c a l s i t u a t i o n as 
we previously discussed at Twinsburg. 

Q. And correct me i f I mischaracterize your 
testimony, but I believe Mr. Moon f i n a l l y concluded that 
i f the ready-mix concrete plant and the asphalt plant was 
intended to remain at Hugo, then s i n g l e - l i n e service to 
Akron wouldn't work? 

A. I said i t would probably not happen. I t i s 
ph y s i c a l l y impossible. 

Q. And physically that would e n t a i l a truck 
movement from Akron to Hugo? 

A. Yes. That's correct. 

Q. And thac truck movement would e n t a i l an 
ad d i t i o n a l transloading, i s that correct? 

A. I f the stone was going to move s i n g l e - l i n e from 
Woodville to Akron, then i t would be transloaded to 
truck, assuming that the production f a c i l i t i e s at Hugo 
remained at t h e i r present l o c a t i o n and i n t a c t and 
functioning, that i s correct. Like I said with 
Twinsburg, i f i t s going to go from Woodville to Hugo, 
I t ' s going to go j o i n t - l i n e r a i l or i t probably won't 
move ca i l 

I r short, Mr. Moon acknowledged that, so long as MMM hopes to 

be able to continue s e l l i n g i t s aggregates products to Whitestone 

at Twinsburg and Honker Sand at Hugo, i t w i l l be dependent upon the 

two-railroad, i n t e r l i n e f r e i g h t operations of CSXT and NS; the 

fact that CSXT s i n g l e - l i n e service i s available to Cleveland and 

Akron i s altogether i r r e l e v a n t . As Mr. Moon conceded, rock simply 

cannot be moved by r a i l to Cleveland or Akron, even i n CSXT single-

l m e service, and then be trucked to Twinsburg and Hugo f o r 

processing at the ready-mix concrete and asphalt plants situated 

there. Thus, CSXT s i n g l e - l i n e service o f f e r s no practicable and 

realist.i.c a l t e r n a t i v e to be exploited by MMM i n t r y i n g to continue 
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to s e l l i t s aggregates products to i t s customers. 

D. 

The conditions which Martin 
Mariett.i seeks are consistent 

with applicants' proposal. 

In i t s Comments and Request f o r Conditions, MMM-2, MMM asked 

thac, i f the Board otherwise were to f i n d the transaction to be 

consistent w i t h the public i n t e r e s t , i t s approval of the proposal 

be subject to three conditions: 

o that CSXT cooperate w i t h NS i n the operation of 

run-through t r a i n s from Woodville to stations on NS, provided, 

however, that there be a tender at any one time of no fewer 

than s i x t y 100-ton hopper cars. 

o that, i f fewer than s i x t y , but not less than ten, 

100-ton hopper cars be tendered at any one time f o r 

trans p o r t a t i o n to stations on NS, that they be pre-blocked 

and handed o f f as a block of cars by CSXT and NS so as to 

pass through the Toledo gateway withcut the need f o r 

c l a s s i f i c a t i o n . 

o that applicants enter i n t o five-year rate agreements 

with MMM, e f f e c t i v e the date the Board's decision becomes 

e f f e c t i v e , at the e x i s t i n g l e v e l of aggregates and lime rates, 

whether t a r i f f , exempt c i r c u l a r or contract rates, provided. 

however, that such rates s h a l l be subject to e i g h t y - f i v e 

percent of the unadjusted RCAF increases. 

In t h e i r dogmatic opposition to the Board's grant of any 

r e l i e f to affected shippers, applicants mischaracterize the 
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conditions requested by MMM as intended to preserve s i n g l e - l i n e 

service f o r MMM. That might have been an accurate des c r i p t i o n of 

the r e l i e f sought by .MMM i f MMM had asked f o r the conveyance of the 

Woodville-to-Toiedo l i n e from CSXT to NS (Cf^, W&LE-4) or f o r the 

grant by CSXT of trackage r i g h t s to NS so as to enable NS to 

operate on the Woodville-to-Toledo l i n e . Cf. , NLS-2; Wyandot-3. 

That, however, was not what MMM requested, and i t i s absolutely 

my s t i f y i n g how applicants a r r i v e d at t h e i r characterization of 

MMM's request f o r conditions. S i g n i f i c a n t l y , Mr. Seale was unable 

to o f f e r any explanation as to why applicants claimed that the 

conditions which MMM seeks were described as r e t a i n i n g s i n g l e - l i n e 

movements f o r MMM. At page 44 of his deposition testimony, Mr. 

Seale t e s t i f i e d : 

Q. Let's go back to my question, Mr. Seale. The 
question i s : Can you as the senior Norfolk Southern 
o f f i c i a l responding to the comments and request f o r 
conditions of Martin Marietta please explain why our 
three conditions, requested conditions, have been 
cha- acterized as an e f f o r t to r e t a i n single l i n e service? 

A. I -- I am not aw^.re of why that characterization 
has been made . . . 

And, again, at page 46 of his deposition testimony, Mr. Seale said: 

Q. . . . And the question i s how do you derive from 
that f i l i n g a statement which Lays that what Martin 
Marietta seeks [ i s ] the r e t e n t i o n of single l i n e service 
f o r these movements. 

MR. ALLEN; I th i n k that's been asked and answered. 
He said he didn't know how. 

BY MR. KAHN: 

Q. That's your answer, Mr. Seale? 

A. That's correct. 
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As a matter of f a c t , the applicants had o f f e r e d run-through 

operations and the handling of blocked cars during the course of 

t h e i r settlement discussions w i t h MMM. They offered to be bound by 

the e x i s t i n g rate agreements covering the movement of aggregates to 

Twinsburg and Hugo and lime to Weirton and Mingo Junction, a l b e i t 

f o r only one year's time. In other words, the r e l i e f which MMM now 

seeks from the Board i s not unlike what the applicants had offered 

when they were endeavoring to win MMM's support f o r t h e i r proposed 

transaction. Mr. Seale, at pages 32-33 of his deposition 

testimony, was asked: 

Q. Mr. Seale, i s there anything w i t h i n your 
experience that the applicants might have offered to have 
allayed Martin Marietta's concerns about the loss of 
single l m e service? In other words, short of conveying 
the Toledo to Woodville l i n e to Norfolk Southern, or 
granting Norfolk Southern trackage r i g h t s to operate over 
the Toledo-Woodville l i n e , i s there anything the 
applicants might have done to minimize the e f f e c t s of 
two-line service that the breakup of Conrail would 
occasion? 

A. Yes, we offered to honor the e x i s t i n g rates that 
are under contract w i t h Conrail. We [now] also have a 
NIT League agreement which w i l l continue such rate f o r a 
three-year period a f t e r a closing time which extends the 
single l i n e contract rate that Conrail ho..ds wit h those 
receivers. 

We also proposed an operational arrangement under 
which run-through power would be used from Woodville and 
that Hugo and Twinsburg business could be combined i n t o 
a u n i t and run through Toledo on a u n i t t r a i n operation 
with regular service beyond the two destinations. 

Q. Can you show me anywhere i n CSXT's l e t t e r s . 
Exhibits 2 or 5, where that was offered. I t h i n k that 
should be Exhibits 1 and 5. 

A. On page 4 of the October 7th l e t t e r to Mr. 
Si p l i n g , under "Service," and I quote: " U t i l i z i n g NS 
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run-through power, shipments w i l l move to Toledo, Ohio. 
Regular t r a i n service w i l l e x i s t f o r movement beyond 
Toledo, Ohio. To support the most e f f i c i e n t service, 
shipper should l o c a l , b i l l , and preblock movements to 
both Hugo and Twinsburg on the same day." 

Even before MMM, i n i t s Comments and Request f o r Conditions, 

MMM-2, asked f o r Board imposition of conditions o b l i g a t i n g the 

applicants to cooperate i n the o f f e r i n g of u n i t - t r a i n - l i k e run-

though t r a i n service and i n the handling of cars i n blocks, Mr. 

Snow was asked to opine about such r e l i e f . S p e c i f i c a l l y , Mr. Snow 

was questioned as to whether the applicants' handling of blocked 

cars and operation of run-though t r a i n s would be means of a l l a y i n g 

MMM's concerns about the poorer service and increased costs that 

the loss of Conrail's s i n g l e - l i n e service would occasion and 

whether he perceived such r e l i e f to be inconsistent with, or 

offensive to, applicants' proposed transaction. He responded that 

there i s nothing inconsistent between tht r e l i e f MMM i s seeking and 

the proposal applicants are advancing. At pages 173-174 of his 

deposition t r a n s c r i p t , Mr. Snow was asked: 

Q. Would the operation or the handling of block 
cars as a u n i t , which would c e r t a i n l y be a means of 
f a c i l i t a t i n g an interchange, would that offend the 
agreement? 

A. No, not to my knowledge. 

Q. Would the cperation of run-through t r a i n s be 
another way of addressing the problem of interchange? 

A. I thi n k blocking, run-through arrangements --
there are various arrangements that could miti g a t e the 
problem. 

Q. Would you consider your Tro'-xcana t r a i n be a 
run-through t r a i n , the arrangement between CSXT and 
Conrail? 
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A. Surely, that's a run-through. 

Q. And would such a run-through t r a i n arrangement 
be offensive to the agreement, Mr. Snow, the agreement 
between Norfolk Southern and CSXT? 

A. No. i f NS and CSXT can come to agreement on a 
run-through t r a i n , I don't see anything inherently 
offensive 

As f o r the t h i r d condition which MMM asks be imposed, namely, 

a five-year rate freeze of the rates applicable on i t s shipments, 

applicants already have agreed to a three-year rate freeze. The 

agreement applicants negotiated w i t h the National I n d u s t r i a l 

Transportation League provides that " [ f ] o r a period of three years 

a f t e r the Closing Date, the c a r r i e r s w i l l , as a j o i n t - l i n e rate, 

maintain the Conrail s i n g l e - l m e rate, subject to escalation based 

on the RCAF-U index, f o r shippers who request t h i s and have a 

his t o r y of use of r a i l t r a nsportation on the route i n question [p. 

25 of CSX/NS-190] . " Considering that the NIT League agreement 

covers the t u l l ra.'^e of commodities transported by r a i l , the fiv^e 

year rate freeze that MMM seeks f o r a p p l i c a t i o n to i t s low-value, 

rate sensitive t r a f f i c i s compelling. Indeea, a five-year rate 

freeze i s c r i t i c a l so as to permit MMM to adjust i n an orderly 

fashion to the loss of Conrail's s i n g l e - l i n e service and the less 

e f f i c i e n t and more costly two-railroad, i n t e r l i n e d f r e i g h t 

operations that CSXT and NS w i l l be rendering. ^€ie, G u i l f o r d 

Transportaticn--Control--B&M. et a l . , 5 I.C.C.2d 2 02, 229, 233 

^1988) ; Union Pacific--Control--Missouri P a c i f i c ; Western Pacific, 

366 I.C.C. 462, 603-609 (1982), a f f ' d . Southern Pacific v. I.CC. 

736 F.2d 708 (D.C. Cir. 1984), c e r t . den.. 469 U.S. 1208 (1985). 
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As MMM .g Chairman and Chief Executive O f f i c e r , Mr. Stephen P. 

Zelnak. Jr explained, at page 2 of his V e r i f i e d Suatement, 

attached to MMM's Comments and Request f o r Conditions, MMM-2: 

I f Woodville rates and service were to remain comparable 
to present levels, we believe the tonnage could remain at 
current volumes m spite of competition from lime and 
aggregate delivered by s i n g l e - l i n e service and/or by 
water. However Martm Marietta knows of no two-line 
haul s i t u a t i o n s tnat involve rates or service equal or 
comparaole to smgle-lane hauls From our experience, 
two-lm>.- hauls always involve nigner rates, w i t h the 
revenues divided between the rail r o a d s , less e f f i c i e n t 
service because of t r a n s i t times between r a i l yards, and 
consequently a negative im.pact on shipping cost. 

The modest, i n t e r i m j-ate r e l i e f which MMM seeks t i e s i n with 

the other conditions i t asks the Board to impose. I f , as MMM asks, 

the Board were tc condition i t s approva^ of the proposed 

transaction upon the applicants' operation of run-througn t r a m s 

and the handling of blocked cars, the interchange of cars at the 

Toledo j u n c t i o n would be s i m p l i f i e d g r e a t l y and the terminal costs 

tnat otnerwise would be borne by CSXT and NS would be reduced 

s i g n i f i c a n t l y . MMM, i n e f f e c t , simply asks that at least some of 

those savings to be realized oy CSXT and NS m operating run-

througn t r a i n s and handling of blocked cars be used to ameliorate 

i n part MMM's d i f f i c u l t p o s i t i o n and be shared with MMM by way of 

a five-year freeze of the rates applicable on i t s i n t e r l i n e d 

t r a f f i c 

App..icants pro;^ect tnat t h e i r proposed a c q u i s i t i o n of Conrail 

w i l l y i e l d them benefits approaching $1.5 b i l l i o n annually, most of 

which w i l l have been realized i n the t h i r d year f o l l o w i n g 

consummation of the transaction. CSX/NS-18, pp. 124, 126. The 
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dramatic revenue gains and operating savings projected by the 

applicants renders the rate r e l i e f which MMM seeks almost 

i n s i g n i f i c a n t . The rate r e l i e f c e r t a i n l y i s well w i t h i n the means 

of the applicants to bear f o r the requested f i v e year period MMM 

seeks without leaving even a noticeable dent i n the benefits that 

appl.'.ca: s expect to achieve. 

WHEREFORE, Protestant, Martin Marietta Materials, Inc., asks 

that, i f the applicants' proposed transaction otherwise were found 

by the Board to be consistent w i t h the public i n t e r e s t , i t s 

approval be conditioned upon the railro a d s ' operation of run-

through t r a i n s , handling of blocked cars and maintenance of rates, 

as requested. 

Respectfully submitted, 

MARTIN MARIETTA MATERIALS, INC 

By i t s attorneys, 

Bruce A. Deerson 
Vice Pres. & General Counsel 
Martin Marietta Materials, Inc 
P. 0. Box 30013 
Raleigh, NC 27622 

Tel.: (919) 783-4535 

Of Counsel: 
Donelan, Cleary, Wood 

Sc Maser, P.C. 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-9500 

f ' 
F r i t z R'. Kahn 
F r i t z R. Kahn, P.C. 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 

Dated: February 23, 1998 
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APPENDIX A 

Excerpts from the deposition of 

DARIUS W. GASKINS, JR 

August 20, 1997 



8 

1 MR. SIPE: And, s u b j e c t t o Mr. Reeves' 

2 r e p r e s e n t a t i o n t h a t he's goi n g t o s i g n those 

3 today, and I b e l i e v e we're go i n g t o get some 

4 co p i e s here f o r you --

5 MR. REEVES: Great. 

6 MR. SIPE: -- w e ' l l proceed on t h a t 

7 b a s i s . 

8 MS. TANENHAUS: I'm Marta Tanenhaus and 

9 I'm r e p r e s e n t i n g Canadian P a c i f i c Railway, and I 

10 have signed b o t h of the p r o t e c t i v e o r d e r s . 

11 MR. KAHN: F r i t z R. Kahn, r e p r e s e n t i n g 

12 M a r t i n M a r i e t t a M a t e r i a l s , I n c . , and I have 

13 s i g n e d b o t h t he c o n f i d e n t i a l and h i g h l y 

14 c o n f i d e n t i a l u n d e r t a k i n g s . 

15 Whereupon, 

16 DARIUS W. GASKINS, JR., 

17 was c a l l e d as a w i t n e s s by counsel f o r t h e 

18 P a r t i e s , and ha v i n g been d u l y sworn by the No t a r y 

19 P u b l i c , was examined and t e s t i f i e d as f o l l o w s : 

20 EXAMINATION BY COUNSEL FOR 

21 MARTIN MARIETTA MATERIALS, INC. 

22 BY MR. KAHN: 

23 Q. Mr. Gaskins, I'm F r i t z R. Kahn, I 

24 r e p r e s e n t M a r t i n M a r i e t t a M a t e r i a l s , I n c . , of 

25 R a l e i g h , N o r t h C a r o l i n a , and I j u s t have a few 

ALDERSON REPORTING COMPANV, INC. 
(202)289 2260 (800) FOR DEPO 

n i l 1 ' I h ST., N.W., 4th FLOOP ; WASHINGTON, D.C, 20005 
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1 q u e s t i o n s of you based on your v e r i f i e d s t a t e m e n t 

2 b e g i n n i n g at page 88 of volume 2A of the r a i l r o a d 

3 c o n t r o l a p p l i c a t i o n . 

4 Mr. Gaskins, you're t h e former chairman 

5 of t h e I n t e r s t a t e Commerce Commission. Do you 

6 r e c a l l when you were a t the ICC? 

7 A. Yes, I was c o n f i r m e d i n J u l y of 1979 as 

8 a commissioner end a p p o i n t e d chairman on January 

9 1 of 1930, And I r e s i g n e d from the commission on 

10 t h e 1st of February, 1981. 

11 Q. And, w h i l e you were at the ICC, were 

12 t h e r e any major merger;, r a i i r o a d mergers 

13 p e n d i n g , do you r e c a l l ? 

14 A. Yes, t h e r e were. 

15 Q. And which ones were they? 

16 A. There was a merger between the F r i s c o 

17 R a i l r o a d and B u r l i n g t o n N o r t h e r n at t h a t t i m e , 

18 t h e r e was a merger between the Chessie system and 

19 Seaboard C o a s t l i n e , t h e r e was an a c q u i s i t i o n of 

20 t h e -- t h a t ' s a s m a l l merger. Those two I 

2 1 remember v e r y c l e a r l y . 

22 Q. Had N o r f o l k Southern/N&W been f i l e d 

23 b e f o r e you l e f t ? 

24 A. I t had been f i l e d . 

25 Q. And my r e c o l l e c t i o n , Mr. Gaskins, i s 
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1 

2 

3 

4 

5 

6 

7 
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9 

10 

11 

12 

1 3 

14 

1 5 

16 

1 7 

18 

1 9 

20 

2 1 

2 2 

2 3 

24 

25 

t h a t upon l e a v i n g the ICC you j o i n e d BN, 

B u r l i n g t o n Northern? 

A. No, t h a t ' s not s t r i c t l y c o r r e c t . I 

went t o work f o r a company i n Texas c a l l e d 

Natomas North American which was an o i l and gas 

company. And I worked f o r them from February of 

1981 u n t i l August of 1932, a p e r i o d of a year and 

a h a l f . 

Q. And you were at BN from August of '82 

u n t i l when ? 

A. U n t i l A p r i l of 1989. 

Q. And, d u r i n g t h a t p e r i o d of t i m e , was BN 

i n v o l v e d i n any major r a i l r o a d mergers, e i t h e r as 

an a p p l i c a n t or p r o t e s t a n t ? 

A. We were a p a r t y I b e l i e v e i n the 

SP/Santa Fe case, but I'm not sure t h a t we -- I 

don't remember what stance we took because t h a t 

i n v o l v e d -- I t h i n k i n the end we s t o o d a s i d e , 

even though we s i g n e d the papers and were p a r t of 

the process. 

Q. And do you r e c a l l whether BN a t t h a t 

time may have been i n v o l v e d i n the UP and MP/WP, 

Union P a c i f i c ' s a c q u i s i t i o n of the M i s s o u r i 

P a c i f i c and Western P a c i f i c ? 

A. I t h i n k t h a t t h a t was b e i n g concluded 
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1 when I j o i n e d the r a i l r o a d . I was i n v o l v e d i n 

2 m a r k e t i n g and sal e s and d i d n ' t have a n y t h i n g t o 

3 do w i t h t h a t m a t t e r . I don't remember when i t 

4 was concluded, whether i t was j u s t a f t e r I j o i n e d 

5 BN or s h o r t l y a f t e r . But I had no i n v o l v e m e n t , I 

6 don't remember the company b e i n g i n v o l v e d i n i t , 

7 I don't know what t h e i r p o s t u r e was. 

8 0- I n advance of p r e p a r i n g t h i s v e r i f i e d 

9 s t a t e m e n t , Mr. Gaskins, d i d ycu meet w i t h CSXT or 

10 NS ? 

11 A. Yes. 

12 Q. And d i d e i t h e r CSXT or NS p r o v i d e you 

13 w i t h some data, some i n f o r m a t i o n r e l a t i n g t o the 

14 proposed t r a n s a c t i o n ? 

15 A. Yes, as p a r t of t h i s a n a l y s i s , we 

16 r e l i e d d i r e c t l y on e s t i m a t e s made by some people 

17 from Reebie and a l s o some r e p r e s e n t a t i v e s of the 

18 r a i l r o a d as t o what they thought t he s h o r t - t e r m 

19 d i v e r s i o n s from t r u c k t o the newly a c q u i r e d 

20 p r o p e r t y would be, combined p r o p e r t y . 

21 Q. Mr. Gaskins, at page 15 of your 

72 statement which i s page 103 of volume 2A, you 

23 make the sta t e m e n t , i n my o p i n i o n a c e n t r a l 

24 advantage of the proposed t r a n s a c t i o n i s t h e 

25 expansion of s i n g l e - l i n e s e r v i c e s . Do you remain 
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(2021289-2260 (8001 FOR DEPO 
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1 of t h a t view? 

2 A. Yes. 

3 Q. At page 14 you s t a t e , the advantages of 

4 s i n g l e - l i n e s e r v i c e t o customers have l o n g been 

5 r e c o g n i z e d . Do you remain of t h a t view? 

6 A. Yes. 

7 Q. Would you please enumerate what some of 

8 those advantages of s i n g l e - l i n e s e r v i c e might be? 

9 A. W e l l , I t h i n k t h e y ' r e enumerated i n my 

10 s t a t e m e n t . But s o r t of the bot t o m l i n e 

11 c o n c l u d i n g advantage i s t h a t , when s i n g l e - l i n e 

12 s e r v i c e i s o f f e r e d t o the rustomer, because i t ' s 

13 under the c o n t r o l , t o t a l c o n t r o l of a s i n g l e 

14 e n t i t y s u p p l y i n g the s e r v i c e , the q u a l i t y of the 

15 s e r v i c e as p e r c e i v e d by the customer i s s u p e r i o r 

16 t o a s i t u a t i o n where t h e r e are m u l t i p l e p a r t i e s 

17 i n v o l v e d i n a t r a n s p o r t a t i o n o p t i o n . 

18 Q. I s t h e r e l e s s h a n d l i n g of f r e i g h t , 

19 Mr. Gaskins? 

20 A. W e l l , t h e r e may be s u b s t a r i t i a i l y l e s s 

21 s w i t c h i n g of r'^e cars i n v o l v e d , t h e r e are c l e a r l y 

22 l e s s n e g o t i a t i o n about r a t e s , t h e r e ' s l e s s 

23 d i s c u s s i o n about who i s r e s p o n s i b l e f o r v...at 

24 happens when t h e r e ' s o n l y one p a r t y t h a t h o l d s 

25 themsel"es out as the r e s p o n s i b l e f r e i g h t 
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22 

23 

24 

25 

c a r r i e r . 

Q. I s t h e r e reduced t r a n s i t time? 

A. Almost always, t h e r e would be reduced 

t r a n s i t t i m e because the t r a n s p o r t a t i o n i s 

planned by a s i n g l e e n t i t y and t h e r e i s not t h e 

p o t e n t i a l d e l a y when t r a f f i c i s handed o f f from 

one t o a n o t h e r . 

Q. Are t h e r e reduced o p e r a t i n g c o s t s ? 

A. There's c e r t a i n l y t h e p o s s i b i l i t y of 

reduced o p e r a t i n g c o s t s and I would suggest i n 

most i n s t a n c e s t h e r e i s an a c t u a l r e d u c t i o n , 

though i n some i n s t a n c e s the p a r t i e s b e f o r e t h e 

t r a n s a c t i o n c o u l d o p e r a t e e f f e c t i v e l y and 

e f f i c i e n t l y . 

Q. I s t h e r e more e f f i c i e n t u t i l i z a t i o n of 

equ ipment ? 

A. Yes. 

MR. SIPE: F r i t z , j u s t so we're c l e a r , 

these q u e s t i o n s are a l l s o r t of a s k i n g f o r 

g e n e r a l i z a t i o n s a t t h i s p o i n t as I u n d e r s t a n d i t 

MR. KAHN: Yes. 

THE WITNESS: Yes, I would agree wxth 

t h a t . 

Q. 

BY MR. KAHN: 

And reduced r i s k of l o s s and damage? 

ALDERSON REPORTING COMPANY, INC. 
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1 A. Yes. 

2 Q. More sal e s o p p o r t u n i t i e s f o r s e l l e r s ? 

3 MR. SIPE: I o b j e c t t o t h a t q u e s t i o n as 

4 u n c l e a r . 

5 THE WITNESS: That was not -- I mean I 

6 don't f o l l o w t h a t q u e s t i o n e x a c t l y . I can answer 

7 i t , but -- l e t me see. 

8 BY MR. KAHN: 

9 Q. I t happens t o be a d i r e c t quote from 

10 the t e s t i m o n y of the chairman, Mr. John Snow. 

11 And I was j u s t t r y i n g t o e x p l o r e whether you 

12 agreed w i t h Mr. Snow's statement? 

13 A. W e l l , l e t me respond i n the f o l l o w i n g 

14 sense, i f you l o o k at the a c t u a l t r a n s a c t i o n t h a t 

15 we have i n p l a c e , because those s h i p p e r s i n the 

16 former C o n r a i l t e r r i t o r y w i l l have s i n g l e - l i n e 

17 s e r v i c e t o p o i n t s t h e y d i d n ' t have i t b e f o r e , 

18 then -- but i t i s n ' t s i n g l e - l i n e s e r v i c e t h a t 

19 p r o v i d e s d i f f e r e n t r e g i o n s , i t ' s the f a c t th^'t 

20 you've c r e a t e d s i n g l e - l i n e s e r v i c e t o a p o i n t 

21 t h a t ' s o u t s i d e the range of the C o n r a i l 

2 2 f r a n c h i se . 

23 Q. More o p t i o n s f o r buyers? 

24 A. Which buyers are we t a l k i n g about? 

25 Q. I assume t h a t would r e f e r t o customers 

ALDERSON REPORTING CO.MPANY, INC. 
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J 
1 of shippers? 

J 2 A. Yes . 

3 Q. Now, Mr. Gaskins, would not going from 

4 s i n g l e - l i n e s e rvice t o t w o - r a i l r o a d s e r v i c e be 

5 correspondingly disadvantageous? 

€ A. Most l i k e l y i t would be. 

7 Q. Would there not be g r e a t e r handling of 

8 f r e i g h t ? 

9 A. Yes . 

10 Q. Would there not be extended t r a n s i t 

11 times? 

12 A. There probably would be. 

13 Q. Would there not be increased o p e r a t i n g 

• J 
14 

15 

costs? 

A. Yes, there would be. 

16 Q. Would there not be less e f f i c i e n t 

17 u t i l i z a t i o n of equipment? 

18 A. Probably. 

19 Q- Would there not be g r e a t e r r i s k of loss 

20 and damage? 

21 A. Yes . 

22 Q. Would there not be fewer sales 

23 o p p o r t u n i t i e s f o r s e l l e r s ? 

24 A. Yes . 

25 MR. SIPE: I'm going t o ob j e c t w e l l , 

J ALDERSON REPORTING COMPANY, INC, 
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1 l e t me j u s t make a comment on t h a t q u e s t i o n . 

'•' 2 You're ?'3king g e n e r a l l y i n t h e a b s t r a c t 

3 and n o t w i t h r e f e r e n c e t o t h i s t r a n s a c t i o n I t a k e 

4 i t ? I f you want t o ask him w i t h r e f e r e n c e t o 

5 t h i s proposed t r a n s a c t i o n , t h a t ' s f i n e . But I'm 

6 j u s t g o i n g t o s t a t e f o r the r e c o r d my 

7 u n d e r s t a n d i n g of t h e scope of these q u e s t i o n s . 

8 MR. KAHN: Thank you, Mr. Sip e . 

9 BY MR. KAHN: 

10 Q. Mr. Gaskins, would t h e r e be fewer 

11 o p t i o n s f o r b u y e r s , a g a i n u s i n g the term buyers 

12 as t h e customers of the s h i p p e r s ? 

13 A. Pr o b a b l y , p r o b a b l y . 

14 Q. Mr. Gaskins, w i l l not t h e breakup of 

15 C o n r a i l w i t h r e g a r d t o c e r t a i n s h i p p e r s which 

16 today have C o n r a i l s i n g l e - l i n e s e r v i c e r e s u l t i n 

17 t h e i r b e i n g s u b j e c t t o t w o - r a i l r o a d s e r v i c e on 

18 CSXT and NS? 

19 A. I n a v e r y s m a l l percentage of t h e 

20 t i m e . We have a n a l y z e d t h a t q u e s t i o n and 

21 d i s c o v e r e d t h a t t h e r e a r e , i n f a c t , n i n e l a n e s 

22 between one BEA and a n o t h e r where s i n g l e - l i n e 

2-. s e r v i c e would be removed. And those n i n e l a n e s 

24 r e p r e s e n t a de m i n i m i s p o r t i o n of t h e r a i l 

25 f r e i g h t t h a t ' s i n v o l v e d i n t h i s t r a n s a c t i o n . 
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1 Q. Where i n your statement w i l l i f i n d 

2 evidence of your c o n s i d e r a t i o n of t h a t ? 

3 A. I t ' s not i n my s t a t e m e n t . 

4 Q. On page 13 and 14 of your s t a t e m e n t , 

5 you do make the s t a t e m e n t , at t h e bo t t o m of page 

6 13, c a r r y i n g over t o t h e top of 14, t h e i n c r e a s e d 

7 c o s t a s s o c i a t e d w i t h t h e need f o r each c a r r i e r 

8 t o , i n e f f e c t , o r i g i n a t e a move can p r i c e the 

9 r a i l mode out of t h a t market. Do you remain of 

10 t h a t view? 

11 A. Yes. 

12 Q. And what d i d you mean by t h a t 

13 statement, would you a m p l i f y on i t , p lease? 

14 A. W e l l , t o the e x t e n t t h a t you have two 

15 p a r t i e s t h a t have t o n e g o t i a t e , n e g o t i a t e r a t e s , 

16 t h a t have t o c o o r d i n a t e s e r v i c e , t h e y b o t h w i l l 

17 bear some c o s t s a s s o c i a t e d w i t h i t . And i t seems 

18 l i k e l y t h a t the t o t a l c o s t of the move and the 

19 c o s t s t o the two p a r t i e s w i l l be somewhat h i g h e r 

20 than i t would i n the case of s i n g l e l i n e . 

21 And, i f , i n f a c t , t he t r u c k c o m p e t i t i o n 

2 i s so severe t h a t t h e r e ' s v e r y l i t t l e m argin even 

23 f o r a s i n g l e - l i n e c a r r i e r , .-.here's a p o s s i b i l i t y 

24 t h a t the i n t e r l i n e c a r r i e r s w i l l not be a b l e t o 

25 compete i n the market. So the y w i l l l o s e t r a f f i c 
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1 because of t h a t . 

2 Q. On page 13 you have the st a t e m e n t , 

3 f u r t h e r m o r e , i n t e r l i n e s e r v i c e can be d i f f i c u l t 

4 f o r the r a i l r o a d s t o market i n r e l a t i v e l y s h o r t 

5 and medium ha u l la n e s , p a r t i c u l a r l y f o r 

6 low-margin commodities. Do you remain of t h a t 

7 view? 

8 A. Yes 

9 Q. Do you c o n s i d e r aggregates t o be 

10 low-margin commodities, sand? 

11 A. No. I n f a c t , i f the r a i l s e r v i c e i s 

12 p r o p e r l y designed, aggregates can be q u i t e 

13 p r o f i t a b l e f o r r a i l r o a d s . I n f a c t , r a i l r o a d s are 

14 observed t o hau l aggregates r e l a t i v e l y s h o r t 

l b d i s t a n c e s . 

16 Q. Short d i s t a n c e s ? 

17 A. Yes, l i k e 200 m i l e s . 

18 Q. I f you do not c o n s i d e r a g g r e g a t e s , 

19 sand, g r a v e l , crushed rock, t o be low-margin 

20 commodities, would you g i v e me an example of what 

21 you deem t c be low-margin commodities as you use 

22 t h a t term i n your .-statement? 

23 A. W e i l , i n the case of a s h o r t d i s t a n c e , 

24 l i k e 200 n i l e s , anytime a r a i l r o a d a t t e m p t s t o 

25 compete d i r e c t l y w i t h t r u c k s f o r i n t e r m o d a l t ype 
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1 shipments, those are low-margin commodities f o r 

2 the r a i l r o a d . And, i n f a c t , you observe t h a t , 

3 u s i n g e x i s t i n g t e c h n o l o g y , r a i l r o a d s are 

4 g e n e r a l l y unable t o a t t r a c t i n t e r m o d a l t r a f f i c 

5 f o r a d i s t a n c e of 200 m i l e s . But, i n c o n t r a s t t o 

6 t h a t , a ggregates t h e y can handle i n t h e 200-mile 

7 range. 

8 Q. With r e f e r e n c e t o a g g r e g a t e s , 

9 Mr. Gaskins, do you know any i n s t a n c e when t h e r e 

10 are i n t e r l i n e d movements, t w o - l i n e movements, not 

11 i n c l u d i n g shore l i n e but Class I r a i l r o a d s ? 

12 MR. SIPE: And t h i s q u e s t i o n t ime frame 

13 a p p l i e s t o any time i n h i s e x p e r i e n c e , past or 

14 p r e s e n t ? 

15 BY MR. KAHN: 

16 Q That would be g r e a t , i f he can r e c a l l 

17 any i n s t a n c e . Thank you, Mr. Sipe. 

18 A. I ' m s u r e t h e r e were some -- t h e r e ' s 

19 examples of g r a v e l t h a t moved on s h o r t l i n e s . 

20 Q. E x c l u d i n g s h o r t l i n e s , Mr. Gaskins. I 

21 asked whether you were aware of any two Class I 

22 i n t e r l i n e d movemints. 

23 A. Class I ' s . I'm not aware. There may 

24 w e l l be, but I'm not aware of them. 

25 Q. Mr. Gaskins, are t h e r e steps t h a t 
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1 c o o p e r a t i n g r a i l r o a d s might t a k e t o m i n i m i z e the 

2 d i f f i c u l t i e s of t w o - r a i l r o a d i n t e r c h a n g e s e r v i c e ? 

3 A. Yes, t h e r e are steps o b v i o u s l y t h a t can 

4 be ta k e n . 

5 Q. Could you i d e n t i f y what they might be? 

6 A. W e l l , h i s t o r i c a l l y r a i l r o a d s have 

7 agreed t o l o n g - t e r m c o n t r a c t u a l arrangements t h a t 

8 tend t o b r i d g e the gap where t h e c o n t r a c t s s p e l l 

9 out s p e c i f i c o p e r a t i n g r e s p o n s i b i l i t i e s . I know 

10 at the B u r l i n g t o n N o r t h e r n we had an arrangement 

11 w i t h a t e r m i n a l i n the Memphis area i n which we 

12 a l t e r n a t e d o p e r a t i o n of the p r o p e r t y from year t o 

13 year i n o r d e r t o m a i n t a i n a p p r o p r i a t e 

14 c o o r d i n a t i o n of t r a f f i c . 

15 Q. Would t r a c k a g e r i g h t s be something t h a t 

16 might be i n c l u d e d i n an agreement? 

17 A. Trackage r i g h t s have been i n c l u d e d 

18 h i s t o r i c a l l y . And one of the purposes i s t o h e l p 

19 s o l v e these problems. Run-through t r a i n s , where 

20 you power run t h r o u g h , i s a n o t h e r i n s t i t u t i o n a l 

21 arrangement t h a t has o c c u r r e d i n the case of c o a l 

22 movements i n p a r t i c u l a r t o h e l p c o o r d i n a t e 

23 i n t e r l i n e movements. So t h e r e are l o t s of t h i n g s 

24 t h a t r a i l r o a d s have t u r n e d t o . 

25 Q. Haulage r i g h t s , f o r example? 
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1 A. Yes, haulage r i g h t s have been used. 

2 Q. B l o c k i n g of cars? 

3 A. Yes. There's a m y r i a d of s m a l l t h i n g s 

4 t h a t a r e done a t an o p e r a t i n g l e v e l t h a t a t t e m p t 

5 t o s o l v e these problems. 

6 Q. En l a r g e d r e c i p r o c a l s w i t c h i n g d i s t r i c t s ? 

7 A. That's been used, yes. 

8 Q. How about l i n e s a l e s ? 

9 A. W e l l , t h e r e ' s always t h e p o s s i b i l i t y 

10 t h a t r a i l r o a d s can r a t i o n a l i z e t h e i r systems by 

11 s e l l i n g l i n e s t o one a n o t h e r . I don't know of an 

12 example, though, where t h a t ' s been -- I'm j u s t 

13 not f a m i l i a r w i t h a s i t u a t i o n where t h a t ' s been 

14 used t o s o l v e these k i n d s of problems. 

15 Q. The f o r e g o i n g which are arrangements 

16 t h a t c o o p e r a t i n g r a i l r o a d s have worked out among 

17 themselves, do you t h i n k t h a t those might be 

18 imposed as c o n d i t i o n s by t h e Sur f a c e 

19 T r a n s p o r t a t i o n Board i f i t deemed the i m p o s i t i o n 

20 of such c o n d i t i o n s were r e q u i r e d t o assure t h e 

21 adequacy of t r a n s p o r t a t i o n s e r v i c e s ? 

22 MR. SIPE: I o b j e c t t o t h a t q u e s t i o n . 

23 F i r s t o f a l l i t c a l l s f o r t h e w i t n e s s t o 

24 s p e c u l a t e . Second, i t asks him t o s p e c u l a t e 

25 about l e g a l m a t t e r s . 
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1 BY MR. KAHN: 

2 Q. You may answer ti.e q u e s t i o n . 

3 MR. SIPE: But don't s p e c u l a t e . 

4 THE WITNESS: I kno'.̂  h i s t o r i c a l l y t h a t 

5 the '^predecessor t o t h e Surface T r a n s p o r t a t i o n 

6 Board has imposed c e r t a i n c o n d i t i o n s on mergers. 

7 And over time the i m p o s i t i o n of those c o n d i t i o n s 

8 has changed w i t h t h e i r p e r c e p t i o n of what the 

9 c o m p e t i t i v e r e a l i t i e s a r e . 

10 When I f i r s t j o i n e d t h e commission, t h e 

11 p o l i c y was t h a t DT&I, the famous DT&I c o n d i t i o n s 

12 were imposed on a l l mergers under the g u i s e at 

13 t h a t p o i n t t h a t t h a t was p r o t e c t i n g compe i t i o n . 

14 W i t h the be.-'.efit of a d d i t i o n a l t h o u g h t , t h e 

15 commission has stepped back from the i m p o s i t i o n 

16 of those c o n o i t i o n s b e g i n n i n g i n the e a r l y 

17 198Gs. So yes:, the commission and i t s successor 

18 can impose c o n d i t i o n s and has i n the p a s t . 

19 Q. Such cS t r a c k a g e r i g h t s , f o r example? 

20 A. Yes. 

21 Q. Such as independent p r i c i n g a u t h o r i t y , 

22 f o r example? 

23 A. Yes. 

24 Q. Mr. G a s k i r s , are you p e r s o n a l l y 

25 f a m i l i a r w i t h t he W o o d v i l l e l i m e p l a n t of M a r t i n 
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1 M a r i e t t a M a t e r i a l s , Inc.? 

2 A. N o , I ' m n o t . 

3 MR. SIPE: Ju s t f o r the r e c o r d , 

4 Mr. Kahn, when you say W o o d v i l l e , I assume t h a t ' s 

5 a c i t y or a town. Could you a s s o c i a t e t h a t w i t h 

6 a p a r t i c u l a r s t a t e so the r e c o r d i s c l e a r . 

7 MR. KAHN: Mr. Sipe, I'm s u r p r i s e d , you 

8 haven't done your homework i n p r e p a r a t i o n f o r 

9 t h i s . W o o d v i l l e i s about 15 m i l e s south of 

10 Toledo, Ohio. I t i s a Conr^'1 s t a t i o n which w i l l 

11 be served by your c l i e n t , CSXT. And the reason 

12 I'm here i s t h a t s e v e r a l of i t s customers w i l l be 

13 on N o r f o l k Southern's l i n e s . 

14 BY MR. KAHN; 

15 Q. Mr. Gaskins, can you s t a t e from your 

16 p e r s o n a l knowledge whether the W o o d v i l l e l i m e 

17 p l a n t of M a r t i n M a r i e t t a M a t e r i a l s , I n c . , w i l l be 

18 a b l e t o mo\e i t s aggregates t o customers? 

19 A. I h a v e n o i d e a . 

20 Q. Can you s t a t e from your p e r s o n a l 

21 knowledge whether, i n the s i t u a t i o n of the 

22 W o o d v i l l e l i m e p l a n t , i t r e q u i r e s the i m p o s i t i o n 

23 of p r o t e c t i v e c o n d i t i o n s ? 

24 A. I h a v e n o i d e a . 

25 MR. KAHN: That concludes the q u e s t i o n s 
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1 I have. Thank you v e r y much, Mr. Gaskins. 

2 MR. SIPE: Do we want t o i d e n t i f y t h e 

3 gentleman who walked i n d u r i n g the course of 

4 Mr. Kahn's e x a m i n a t i o n . 

5 MR. DONOVAN: I a p o l o g i z e f o r b e i n g 

6 l a t e , Mr. Sipe. 

7 Paul Donovan w i t h LaRoe, Winn, Moerman 

8 Sc Donovan r e p r e s e n t i n g The Port A u t h o r i t y of New 

9 York and New Jer s e y , and I have s i g n e d b o t h 

10 p r o t e c t i v e o r d e r s . 

11 EXAMINATION BY COUNSE- FOR 

12 CANADIAN PACIFIC RAILWAY COMPANY 

1-̂  BY MS. TANENHAUS: 

14 Q. Dr. Gaskins, my name again i s Marta 

15 Tanenhaus, I'm from t h e law f i r m of Hogan & 

16 Hartson, and I r e p r e s e n t Canadian P a c i f i c 

17 Railway. 

18 I n your v e r i f i e d s t a t e m e n t , at t.ie 

19 bottom of page 90, and l e t me say f o r the r e c o r d 

20 t h a t I w i l l be r e f e r r i n g t o the lower page 

21 numbers? 

22 A. I have t o do a l i t t l e c r o s s - r e f e r e n c e 

23 because I have the upper ones. But t h a t ' s f i n e . 

24 Q. You say t h a t t h e CSX/NS/Conrail 

25 t r a n s a c t i o n , quote, i s t h e most p r o c o m p e t i t i v e 
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1 P R O C E E D I N G S 

2 MR. ALLEN: Thi s i s the d e p o s i t i o n of 

3 Mr. John Moon i n Su r f a c e T r a n s p o r t a t i o n Board 

4 Docket Number 33388. And I'm Ri c h a r d A l l e n 

5 r e p r e s e n t i n g N o r f o l k Southern C o r p o r a t i o n and 

6 w i t h me i s my c o l l e a g u e , C r a i g Cibak. Mr. Kahn, 

7 I guess you can go ahead. 

8 Whereupon, 

9 JOHN T. MOON, I I , 

10 b u s i n e s s address at Three Commercial Place, 

11 N o r f o l k , V i r g i n i a 23510, was c a l l e d as a w i t n e s s 

12 by counsel f o r M a r t i n M a r i e t t a M a t e r i a l s , I n c . , 

13 and ha v i n g been d u l y sworn by the Notary P u b l i c , 

14 was examined and t e s t i f i e d as f o l l o w s : 

15 EXAMINATION BY COUNSEL FOR 

16 MARTIN MARIETTA MATERIALS, INC. 

17 BY MR. KAHN: 

18 Q. Mr. Moon, my name i s F r i t z Kahn and I 

19 r e p r e s e n t M a r t i n M a r i e t t a M a t e r i a l s , I n c . J u s t 

20 f o r the r e c o r d , a l t h o u g h I don't a n t i c i p a t e 

21 c o v e r i n g any c o n f i d e n t i a l m a t t e r , I .have s i g n e d 

22 the c o n f i d e n t i a l and h i g h l y c o n f i d e n t i a l 

23 documents. Would you pl e a s e s t a t e your name and 

24 address f o r the r e c o r d . 

25 A. My name i s John T. Moon, I I . My home 
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1 address i s 2116 C u t l e r Ridge, V i r g i n i a Beach, 

2 V i r g i n i a , 23454. Employee of N o r f o l k Southern 

3 C o r p o r a t i o n . 

4 Q. You are s t a t i o n e d a t N o r f o l k Southern's 

5 h e a d q u a r t e r s i n N o r f o l k ? 

6 A. N o r f o l k , V i r g i n i a . Three Commercial 

7 Place, N o r f o l k , V i r g i n i a . 

8 Q. And I b e l i e v e the s t a t e m e n t i d e n t i f i e s 

9 you as a manager, s t r a t e g i c p l a n n i n g f o r N o r f o l k 

10 Southern? 

11 A. That i s c o r r e c t . 

12 Q. What are your r e s p o n s i b i l i t i e s as 

13 manager i n s t r a t e g i c p l a n n i n g f o r N o r f o l k 

14 Southern? 

15 A. P r e d o m i n a n t l y v a r i o u s p r o j e c t s t h a t 

16 deal w i t h l i n e s a l e s , l i n e a c q u i s i t i o n s , 

17 abandonments, o p e r a t i o n a l s t u d i e s , o v e r a l l 

18 p r o j e c t s t o b e t t e r the c o r p o r a t i o n , c o o r d i n a t i o n 

19 p r o j e c t s w i t h f o r e i g n r a i l r o a d s , j o i n c 

20 f a c i l i t i e s . 

21 Q. I s t h e r e a d i s t i n c t i o n , Mr. Moon, 

22 between a manager and a d i r e c t o r of s t r a t e g i c 

23 p l a n n i n g ? 

24 A. No, t h e r e i s n o t . A l l of the --

25 r e g a r d l e s s of t i t l e , everybody i n the s t r a t e g i c 
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1 p l a n n i n g department works d i r e c t l y f o r the v i c e 

2 pres i d e n t . 

3 Q. And who i s t h a t , please? 

4 A. That's Mr. James W. M c C l e l l a n . 

5 Q. And you r e p o r t t o him d i r e c t l y ? 

6 A. That i s c o r r e c t . 

7 Q. I n t h i s p r o c e e d i n g , the C o n r a i l 

8 p r o c e e d i n g , have you p r e v i o u s l y appeared? 

9 A. No. I f u r n i s h e d a v e r i f i e d statement 

10 t o response of a p p l i c a n t s , but I was not i n v o l v e d 

11 i n t h e e a r l y a p p l i c a t i o n phase. 

12 Q. B e f o r e t h i s , have you t e s t i f i e d i n 

13 d e p o s i t i o n s ? 

14 A. Yes. 

15 Q. And how d i d you pre p a r e f o r today's 

16 d e p o s i t i o n , Mr. Moon? 

17 A. Did v e r y l i t t l e p r e p a r a t i o n . Talked 

18 some g e n e r a l i t i e s w i t h my counsel of my 

19 e x p e r i e n c e s , che p h y s i c a l l a y o u t of t r a c k a g e i n 

20 N o r t h e r n Ohio and j u s t some g e n e r a l t h i n g s 

21 r e l a t i n g t o my e x p e r i e n c e or my e x p e r i e n c e s i n 

22 the r a i l r o a d i n d u s t r y ever the l a s t 25 y e a r s . 

23 Q. When you say your c o u n s e l , you are 

24 r e f e r r i n g t o Mr. R i c h a r d A l l e n of the Z u c k e r t , 

25 S c o u t t f i r m ? 
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1 A. That i s c o r r e c t . 

2 Q. And d i d you d i s c u s s your d e p o s i t i o n 

3 w i t h Jim McClellan? 

4 A. A l l of about one m i n u t e ; I t o l d him I 

5 was coming i n here t o be deposed, and he was on 

6 the way t o h i s f a t h e r ' s f u n e r a l , and t h a t was the 

7 e x t e n t of the communication, and t h a t was t h e day 

8 b e f o r e y e s t e r d a y when I was n o t i f i e d t o be here. 

9 Q. And d i d you r e v i e w any documents i n 

10 p r e p a r a t i o n f o r today's d e p o s i t i o n ? 

11 A. The o n l y document I reviewed was my --

12 I r e v i e w e d my v e r i f i e d s t a t e m e n t . I rev i e w e d the 

13 v e r i f i e d statement of a couple of o t h e r people i n 

14 the same volume. I read about them ou a t r a i n 

15 coming up here y e s t e r d a y . 

16 Q. How was i t d e c i d e d t h a t you would be 

17 o f f e r i n g r e b u t t a l t e s t i m o n y , Mr Moon? 

18 A. As the m u l t i t u d e -- 160, 180, whatever 

19 i t i s -- r e s p o n s i v e a p p l i c a t i o n s and comments 

20 came i n , t h e r e s p o n s i b i l i t i e s were d i v i d e d up, 

21 and the ones t h a t were a s s i g n e d t o me e i t h e r 

22 somewhat matched my p r e v i o u s r a i . l r o a d e x p e r i e n c e 

23 or i n a couple of cases a c t u a l l y matched 

24 t e r r i t o r i e s t h a t I had had as a t r a i n master i n 

25 my p r e v i o u s l i f e i n the o p e r a t i n g department. 
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1 Q. And t h a t w i t h r e s p e c t , t o your 

2 t h i n k i n g , of the o p e r a t i o n i n I n d i a n a and t h e PSl 

3 Gibson p l a n t ? 

4 A. That's one of them. 

5 Q. I s t h e r e a n o t h e r one t h a t I missed? 

6 A. I d i d f i v e of them. My work 

7 e x p e r i e n c e s have taken me t o s e v e r a l of t h e f i v e . 

8 Q. L i k e Calumet Harbor, f o r example? 

9 A. I have done a l o t of p r o j e c t s i n t h e 

10 Chicago area. 

11 Q. Mr. Moon, who was i t t h a t made t h e 

12 d e c i s i o n t h a t you would be r e b u t t a l w i t n e s s and 

13 t h a t you would be h a n d l i n g these f o u r or f i v e 

14 p r o t e s t a n t s ' t e s t i m o n y ? 

15 A. There was a -- w e l l , b a s i c a l l y when 

16 t h e y came i n , we and the s t r a t e g i c p l a n n i n g 

17 department b a s i c a l l y knew t h a t each of the 160 or 

18 180 r e q u i r e d i n p u t from our department and we s a t 

19 around the t a b l e and d i v i d e d them up and t h e n 

20 each p r o v i d e d the i n p u t t o our v a r i o u s c o u n s e l . 

21 Q. And Jim M c C l e l l a n was p a r t of t h a t 

22 d i s c u s s i o n ? 

2 2 A. As a m a t t e r of f a c t , he was not a p a r t 

24 of t h a t d i s c u s s i c n on t h a t day. He approved t h e 

25 p rocess a f t e r he had been on v a c a t i o n . He 

ALDERSON REPORTLNG COMPANY, INC. 
(202)289 2260 (800) FOR DEPO 

1111 14ih ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 



9 

1 r e t u r n e d , and we had put t o g e t h e r a spreadsheet 

2 of these 160 or 180 t h i n g s showing the -- s o r t of 

3 an i n v e n t o r y of the SEB number and who was go i n g 

4 t o handle i t , which a t t o r n e y was going t o handle 

5 i t , and whether i t was something t h a t went t o our 

6 p a r t n e r s i n t h i s a p p l i c a t i o n , CSX, or whether i t 

7 was done by N o r f o l k S o u t h e r n . M c C l e l l a n approved 

8 the spreadsheet. 

9 Q. I n lumping M a r t i n M a r i e t t a M a t e r i a l s 

10 w i t h I n d i a n a and Ohio Railway Company or Four 

11 C i t i e s Consortium, Department of "^ustice and 

12 I l l i n o i s I n t e r n a t i o n a l P ort D i s t r i c t , you are not 

13 s u g g e s t i n g , Mr. Moon, t h a t we have common 

14 concerns about t h e breakup of C o n r a i l ? 

15 A. A b s o l u t e l y none at a l l . Five t o t a l l y 

16 s e p a r a t e f i l i n g s and f i v e t o t a l l y s e p a r a t e 

17 answers. 

18 Q. And you are not s u g g e s t i n g t h a t we are 

l ' ^ s e e k i n g s i m i l a r r e l i e f or s i m i l a r c o n d i t i o n s ' ' 

20 A. I don't know of any s i m i l a r i t i e s . 

21 Q. Mr. Moon, i n the r o u g h l y 18 y e a r s , I ' d 

22 say, t h a t you have been w i t h N o r f o l k Southern, 

23 d i d you ever work i n one of N o r f o l k Southern's 

24 s a l e s o f f i c e s ? 

25 A. No, I d i d n o t . 
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1 Q. Were you ever employed i n the m a r k e t i n g 

2 d i v i s ion? 

3 A. No. I never have been. 

4 Q. Have you been r e s p o n s i b l e f o r s e l l i n g 

5 N o r f o l k Southern s e r v i c e s t o s h i p p e r s of 

6 aggregates ? 

7 A. No, I have n o t . 

8 Q. So s h i p p e r s of lime? 

9 A. No, I have n o t . 

10 Q. Have you ever worked f o r s h i p p e r of 

11 aggregates 7 

12 A. Only min i m a l summer w o r k i n g when I was 

1 3 a teenager w i t h a c o n s t r u c t i o n company. 

14 Q. What was the name of t h a t company? 

15 A. Let me t h i n k . I t h i n k i t was John 

16 Young C o n s t r u c t i o n Company i f I r e c a l l r i g h t . 

1 7 11 ' s been 25 y e a r s , p l u s or minus, 27. 

18 Q. And i t was a producer of rock? 

1 9 A. No. I t was a consumer. 

2 0 Q. Was i t a producer of lime? 

2 1 A. No . 

22 Q. Can you i d e n t i f y the p r i n c i p a l s h i p p e r s 

2 3 of aggregates and l i m e i n Ohio? 

24 A. I don't know t h a t I c o u l d i d e n t i f y a l l 

2 5 of them. As i n o t h e r p a r t s of t h i s r e c o r d , most 
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1 of them are i d e n t i f i e d ; i f you r'ead the 

2 r e s p o n s i v e a p p l i c a t i o n of the Wheeling and Lake 

3 E r i e R a i l way, i t l i s t s a whole bunch of them. 

4 There i s a Wyandot Dolom i t e f i l e d . There i s a 

5 N a t i o n a l Limestone or something f i l e d . Your 

6 c l i e n t f i l e d . I t h i n k maybe the S t a t e of Ohio 

7 mentioned some i n t h e i r f i l i n g s . And I'm 

8 p r o b a b l y m i s s i n g some, but t h e r e i s a l o t of 

9 o v e r l a p i n those f i l i n g s . 

10 Q. And a p a r t from t h e i r f i l i n g s , do you 

11 have any p e r s o n a l knowledge of the s h i p p e r s of 

12 aggregates or l i m e i n Ohio? 

13 A. I have the knowledge of f i e l d 

14 i n s p e c t i o n of a m u l t i t u d e c" these f a c i l i t i e s . 

15 Q. Can you t e l l me, Mr. Moon, where the 

16 p r i n c i p a l mines on C o n r a i l l i n e s a r e , from which 

17 N a t i o n a l Lime s h i p s i t s rock and lime? 

18 A. I ' d have t o r e i t r t o t h e i r f i l i n g s t o 

19 do t h a t . There are so many p l a c e s up t h e r e t h a t 

20 t h e r e were q u i t e a few p l a c e s t h a t produced and 

21 q u i t e a few p l a c e s t h a t r e c e i v e d . 

22 Q. Can you t e l l me the C o n r a i l s t a t i o n 

23 from which Wyandot Do l o m i t e ships? 

24 A. I ' d have t o look t h a t up. I don't 

2 5 know. 
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1 Q. Can you t e l l me the s t a t i o n from which 

2 Redland, Ohio ships? 

3 A. The s t a t i o n ? 

4 Q. C o n r a i l s t a t i o n . 

5 A. No . I ' d have t o l o c k t h a t up, t o o . I 

6 know where i t i s but I don't know the exact 

7 f r e i g h t s t a t i o n . 

8 Q. Mr . Moon, do you know Mr. Ronald W. 

9 Kruse? 

10 A. No . Never heard t h a t name. 

11 Q. And do you Mr. Tin^othy A. Wolfe? 

12 A. Not t o my knowledge. 

1 3 Q. And do you know Mr. David Chapman? 

14 A. No . Not t o my knowledge. 

1 5 Q. And do you know Mr. Grant Goodwin? 

16 A. No . 

1 7 Q. Mr . Moon, would you c o n s i d e r y o u r s e l f 

18 an expe r t w i t n e s s on the s u b j e c t of the m a r k e t i n g 

19 of aggregates and lime? 

2 0 A. On m a r k e t i n g , no. 

2 1 0. At page 451 of your r e b u t t a ] t e s t i m o n y . 

2 2 Mr Moon , you say M a r t i n M a r i e t t a i s c o m p l a i n i n g 

2 3 o n l y about "two p a r t i c u l a r movements from i t s 

24 W o o d v i l i e , Ohio p l a n t , one t o Hugo, Ohio, and one 

2 5 t o Twinsburg, Ohio." 
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1 MR. ALLEN: Where a r e yoa o a o i n g f r o m ? 

2 MR. KAHN: Top o f page P 4 5 1 . F i r s t 

3 s e n t e n c e . 

4 THE WITNESS: A l l r i g h t . I see t h a t . 

5 BY MR. KAHN: 

6 Q. Do you r e m a i n o f t h a t v i e w , Mr. Moon? 

7 MR. ALLEN: What was t h a t v i e w , a g a i n ? 

8 MR. KAHN: J u s t a s k i n g w h e t h e r he 

9 c o n t i n u e d t o a g r e e w i t h t h a t s t a t e m e n t t h a t 

10 M a r t i n M a r i e t t a i s c o m p l a i n i n g o n l y a b o u t two 

11 p a r t i c u l a r movements f r o m i t s W o o d v i l l e , O h i o 

i z p l a n , o.ne t o Hugo, O h i o , and one t o T w i n s b u r g , 

13 O h i o . 

14 THE WITNESS: I d o n ' t see t h e word 

15 " o n l y " i n t h e r e . 

16 BY MR. KAHN: 

17 Q. Were t h e r e a d d i t i o n a l p a r t s a b o u t w h i c h 

18 M a r t i n M a r i e t t a c o m p l a i n e d ? 

19 A. To a l e s s e r e x t e n t . 

20 Q. And what p o i n t s were t h o s e , p l e a s e ? 

21 A. L e t me f r e s h e n my memory. Th e r e was 

22 some l i m e movements t o a c o u p l e o f s t e e l p l a c e s 

23 i n P e n n s y l v a n i a . Maybe a movement t o M i c h i g a n . 

24 Most o f t h e comments were a b o u t t h e s e two 

25 m o v e n e n t s , b u t I d i d n o t use t h e v o r d " o n l y " . 
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1 Q. T u r n i n g t o page 453, what d e s t i n a t i o n s 

2 f o r M a r t i n M a r i e t t a ' s l i m e movements from 

3 W o o d v i l l e were you t h i n i c i n g of when you s a i d t h a t 

4 they are b e t t e r a b l e t o s u s t a i n a move over a 

5 j o i n t - l i n e r oute? 

6 A. Those were the movements t h a t were 

7 i d e n t i f i e d i n M a r t i n M a r i e t t a ' s f i l i n g s from 

8 which I was w o r k i n g from. 

9 Q. You have no c u r r e n t r e c o l l e c t i o n of 

10 what those d e s t i n a t i o n s were? 

11 A. No. Not w i t h o u t l o o k i n g i t up. 

12 Q. I f I were t o say hat they were i n WeFt 

13 V i r g i n i a and Mingo J u n c t i o n , Ohio, would you 

14 accept my c h a r a c t e r i z a t i o n ? 

15 A. Yes. I b e l i e v e that'<5 c o r r e c t . 

16 Q. And do you know the i d e n t i t y and the 

17 pu r c h a s e r of M a r t i n M a r i e t t a ' s l i n e a t W e i r t o n , 

18 West V i r g i n i a ? 

19 A. I t h i n k I d i d but I can't say 100 

2 0 p e r c e n t s u r e . 

21 Q. I f I r e p r e s e n t e d t h a t i t was W e i r t o n 

22 S t e e l , would you accept t h a t c h a r a c t e r i z a t i o n ? 

23 A. Yes, I would. 

24 Q. And would you know who the pu r c h a s e r of 

25 M a r t i n M a r i e t t a ' s l i m e a t Mingo J u n c t i o n was? 

ALDERSON REPORTESG COMPANY, INC. 
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1 A. I t h i n k I do but I'm not 100 p e r c e n t 

2 s u r e . 

3 Q. I f I was t o r e p r e s e n t t h a t i t was 

4 Wheeling P i t t s b u r g h S t e e l , would you accept t h a t 

5 c h a r a c t e r i z a t i o n ? 

6 A. Yes, I would. 

7 Q. Mr. Moon, i s M a r t i n M a r i e t t a M a t e r i a l s 

8 t h e s o l e source f o r and the q u i c k l i m e consumed 

9 by W e i r t o n S t e e l at W e i r t o n , West V i r g i n i a ? 

10 A. I have no e a r t h l y i d e a . 

11 Q. I s M a r t i n M a r i e t t a M a t e r i a l s the s o l e 

12 source f o r the q u i c k l i m e consumed by Wheeling 

13 P i t t s b u r g h S t e e l at Mingo J u n c t i o n ? 

14 A. I have no e a r t h l y i d e a . 

15 Q. Would you agree t h a t t h e r e are o t h e r 

16 l i m e p r o d u c e r s competing f o r t h a t business? 

17 A. I t h i n k t h a t would be a l o g i c a l 

18 assumpt i o n . 

19 Q. But you don't know o f f h a n d who t h e y 

20 might be? 

21 A. No. That's c o r r e c t . 

22 Q. Mr. Moon, what i s the c u r r e n t C o n r a i l 

23 s i n g l e - l i n e common c a r r i e r r a t e on l i m e shipments 

24 from W o o d v i l l e t o W e i r t o n , West V i r g i n i a ? 

25 A. I have no e a r t h l y i d e a . 

ALDERSON REPORTESG COMPANY, INC. 
(2021289 2260 (800) FOR DEPO 

1111 M t h ST., N.W., 4th FLOOR WASHINGTON, D.C, 20005 



16 

1 Q. To Mingo J u n c t i o n ? 

2 A. Again, no i d e a . I don't do r a t e s . 

3 Q. Mr. Moon, do you know what the c u r r e n t 

4 C o n r a i l c o n t r a c t r a t e i s on l i m e shipments from 

5 W o o d v i l l e t o W e i r t o n , West V i r g i n i a ? 

6 A. Again, I have no e a r t h l y '.dea. I don't 

7 do rate.'' or r a t e c o n t r a c t s . 

8 Q. And Mingo Junctior'? 

9 A. Same. 

10 Q. You do know, however, t h a t W o o d v i l l e i s 

11 s l a t e d t o become a s t a t i o n on the l i n e s of CSXT? 

12 A. That i s c o r r e c t . 

13 Q. And t h a t W e i r t o n and Mingo J u n c t i o n s 

14 .-ire s l a t e d t o become s t a t i o n s on the i i n e s of 

15 N o r f o l k Southern? 

16 A. That i s c o r r e c t . 

17 Q. So t h a t i n s t e a d of a s i n g l e - l i n e 

18 C o n r a i l movement of l i m e from W o o d v i l l e t o 

19 W e i r t o n or Mingo J u n c t i o n , and the t r a n s p o r t a t i o n 

20 would become a t w o - l i n e CSXT N o r f o l k Southern 

2 1 l i n e movement? 

22 A. That i s c o r r - e ^ t . 

23 Q. Can you t e l l us, Mr. Moon, what t h e 

2 4 common c a r r i e r j o i n t - l i n e CSXT-Norfolk S o i t h e r n 

25 r a t e on l i m e shipments from W o o d v i l l e t o W e i r t o n , 

ALDERSON REPORTESG COMPANT, ESC. 
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1 Ohio f o l l o w i n g the consummation of t h i s 

2 t r a n s a c t i o n ? 

3 A. I t would be whatever t h e two c a r r i e r s 

4 n e g o t i a t e a l o n g w-th the s h i p p e r . I n terms of an 

5 exact d o l l a r amount, I have no e a r t h l y i d e a . 

6 Q. And t o Mingo J u n c t i o n ? 

7 A. Same. I h a v e n o i d e a . 

8 Q. A f t e r any e x i s t i n g C o n r a i l c o n t r a c t has 

9 e x p i r e d and a f t e r the t h r e e years p r o v i d e d by the 

10 Methely s e t t l e m e n t agreement has e x p i r e d , do you 

11 know, Mr. Moon, what the CSXT N o r f o l k Soutnern 

12 j o i n t - l i n e c o n t r a c t r a t e w i l l be cn l i m e 

13 shipments from W o o d v i l l e t o Weirton? 

14 A. I have no idea on r a t e s . 

15 Q. And t o Mi.-igo J i n c t i o n ? 

16 A. No i d e a . 

17 Q. Now, t u r n i n g t o the rock movements t o 

18 which you r e f e r on page 451 of yoi r r e b u t t a l 

19 v e r i f i e d s t a t e m e n t , at the t h i r d p a r a g r a p h on 

20 t h a t page, you s t a t e : "Shipm.ents of aggregates 

21 are i n v a r i a b l y handled v i a r a i l trom t he q u a r r y 

22 t o a f i x e d r a i l l o c a t i o n and where they are 

23 t r a n s l o a d e d t o t r u c k s f o r shipment t o the f i n a l 

24 d e s t i n a t i o n . " Do you remain of t h a t view? 

2 5 A. Yes, I do. 

ALDERSON REPORTING COVIPA>:V, INC. 
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1 Q. Does t h a t statement a p p l y t o the 

2 shipments of M a r t i n M a r i e t t a ' s r o c k from 

3 W o o d v i l ] e t o Twinsburg? 

4 A. The W o o d v i l l e t o Twinsburg segment i s 

5 o n i i a p o r t i o n of tne shipment from where _he 

6 rock i s produced tc where i t ' s consumed. 

7 Q. Do you know t h a t f o r a f a c t ? 

8 A. I know t h a t from my p h y s i c a l i n s p e c t i o n 

9 of the f a c i l i t y . 

10 Q. And how about the movement from 

11 W o o d v i l l e t o Hugo? 

12 A. Same. 

13 Q. And do you know t h a t f o r a face? 

14 A. Yes. Same. 

15 Q. Who was the purchaser of the rock at 

16 Twinsburg, Ohio? 

17 A. I t ' s i n t h i s f i l i n g someplace, M a r t i n 

18 M a r i e t t a ' s p u r c h a s e r . I t ' s i n Don Seal's 

19 v e r i f i e d s t a t e m e n t someplace. I t h i n k i t ' s i n 

0 the Wheeling and Lake E r i e ' s a l s o . This i s the 

21 one t h a t ' s showing Hugo. D i d n ' t you ask 

22 Twinsburg? 

23 Q. Yes, s i r . I was i n q u i r i n g whether yo 

24 know from your p e r s o n a l knowl(?dge? 

25 A. No. I t ' s on the t i p of my tongue. I 

ALDERSON REPORTLNG COMPANY, INC. 
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1 l o o k e d at the p l a c e , and i t ' s i n the -- i n 

2 s e v e r a l of these f i l i n g s . I t ' s i n M a r t i n 

3 M a r i e t t a ' s , i t ' s i n Wheelings' and s e v e r a l 

4 o t h e r s . 

5 Q. I'm a s k i n g i f you know i t of your 

6 p e r s o n a l knowledge. 

7 A. I don't know i t w i t h o u t l o o k i n g i t up. 

8 Q. Do you have any idea how rr.uch rock 

9 moves a n n u a l l y from M a r t i n M a r i e t t a ' s f a c i l i t y a t 

10 W o o d v i l l e . And l e t me put your mind at ease. I t 

11 happens t o be Whitestone a t Twinsburg. 

12 A. I o n l y K.IOW t h a t from M a r t i n M a r i e t t a ' s 

13 f i l i n g s . I t was s t a t e d i . i t h e r e someplace. 

14 Q. Again, you have no p e r s o n a l knowledge, 

15 Mr. Moon? 

16 A. Other than what I have read from M a r t i n 

17 M a r i e t t a , no. 

18 '3. What does W h i t e s t o n e do w i t h t h e rock 

19 a t i t s Twinsburg f a c i l i t y ? 

20 A. Wh i t e s t o n e , o t h e r f o l k s l i k e them, th e y 

21 b a s i c a l l y s e l l t o c o n t r a c t o r s or work w i t h 

22 c o n t r a c t o r s f o r c o n s t r u c t i o n p r o j e c t s . The f i n a l 

23 source of the rock t h a t com.es out of the q u a r r y 

2 4 i s some s o r t of c o n s t . r u c t i o n p r o j e c t e i t h e r a 

25 b u i l d i n g or a road or a b r i d g e . 
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1 Q. L e t ' s be c l e a r about t h i s . W h i t e s t o n e 

2 a t Twinsb u r g , Ohio, you say, o f f l o a d s the rock 

3 and t h e n --

4 A. P u t s i t i n a p i l e . 

5 Q. -- pu t s i t i n a p i l e from t h e r e . 

6 A. The rock i s then t r a n s p o r t e d from the 

7 p i l e i n t o a t r u c k t o wherever i t ' s g o i n g f o r i t s 

8 f i n a l d e s t i n a t i o n . 

9 Q. Are you s t a t i n g as a m a t t e r of f a c t 

t h a t White Rock at Twinsburg has no ready-mix 

11 c o n c r e t e p l a n t ? 

12 A. I d i d n ' t say t h a t . I s a i d I saw t r u c k s 

13 g e t t i n g loaded w i t h rock out of the p i l e . 

14 Q. Are /ou s a y i n g t h a t White Rock a t 

15 Twinsburg does not have an a s p h a l t p l a n t ? 

16 A. I d i d n ' t say t h a t e i t h e r . I t doesn't 

17 m a t t e r whether i t ' s i n c o n c r e t e form, rock form, 

18 a s p h a l t form. I t s t i l l has t o go from t h e r e t o 

19 where i t ' s f i n a l l y used. 

20 Q. That's not what your statement says a t 

21 451. Do you want t o read t h a t a g a i n , Mr. Moon? 

22 A. I c a n s e e i t . 

23 Q. Th i s v e r y s p e c i f i c a l l y says, Mr. Moon, 

24 t h a t t h e rock i s t r a n s l o a d e d t o t r u c k s f o r 

25 shipment t o f i n a l des t i n-i t i on . I t doesn't say 
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1 c o n c r e t e i s moved t o f i n a l d e s t i n a t i o n . I t 

2 doesn't say a s p h a l t i s m.oved t o f i n a l 

3 d e s t i n a t i o n . 

4 A. Each j o b i s d i f f e r e n t . I n my 

5 e x p e r i e n c e , I have seen -- depending on the 

6 c o n s t r u c t i o n j o b , a c o n t r a c t o r may move a 

7 p o r t a b l e a s p h a l t p l a n t i n near s i g h t or may move 

8 a p o r t a b l e c o n c r e t e ready-mix f a c i l i t y towards 

9 s i t e . Each i s t h e customer's own l o g i s t i c s based 

10 upon the i n d i v i d u a l p r o j e c t at hand. 

11 I f t h e j o b i s s m a l l enough t o not 

12 w a r r a n t s e t t i n g up p r o d u c t i o n f a c i l i t i e s a t the 

13 j o b , then i t w i l l t r u c k i t from somewhere e l s e or 

14 i t w i l l t r u c k i t from the t r a i n t o the p l a n t , or 

15 the p l a n t may be a d j a c e n t t o the t r a i n . The key 

16 i s t h a t from the q u a r r y t o the f i n a l consumption 

17 p o i n t of the a g g r e g a t e , t h a t the aggregate by 

18 n a t u r e moves by r a i l and t r u c k . 

19 Q. That's what I want t o e x p l o r e w i t h you, 

20 Mr. Mocn. Let's l i m i t o u r s e l v e s t o Whicestone at 

21 iWinsburg. Are you s a y i n g t h a t the r o u g h l y 

22 340,000 tons of rock t h a t were sh i p p e d by r a i l , 

23 s i n g l e l i n e , from C o n r a i l , from Wr,odville t o 

24 Twinsburg were t r a n s l o a d e d at Twinsburg f o r 

25 u l t i m a t e d e l i v e r y by t r u c k t o o t h e r s i t e s ? 
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1 MR. ALLEN: Ju s t t o make sure the 

2 r e c o r d i s c l e a r , I don't b e l i e v e t h a t Mr. Moon 

3 q u a n t i f i e d t he amount of rock t h a t came i n t o t he 

4 f a c i l i t y . 

5 MR. KAHN: Let's get a t t h a t , D i c k . 

6 BY MR. KAHN: 

7 Q. How much, Mr. Moon, of t h a t 340,000 

8 tons t h a t m.oved i n 199 6 by r a i l , C o n r a i l s i n g l e 

9 l i n e , from W o o d v i l l e , Ohio t o Whit e s t o n e a t 

10 Twinsburg, Ohio, moved by t r u c k as an a g g r e g a t e , 

11 as a rock, beyond Twinsburg? 

12 A. I have no e a r t h l y i d e a . I have seen 

13 t r u c k s a t t h a t f a c i l i t y b e i n g loaded w i t h rock 

14 and d e p a r t i n g t h a t f a c i l i t y . Whether i t ' s 2 

15 p e r c e n t , 5 p e r c e n t , 50 p e r c e n t , 100 p e r c e n t , I 

16 c o u l d n ' t t e l l you. 

17 Q. Mr. - -

18 A.. And I can't t e l l you whether or l o t the 

19 ro c k t h a t went out the f r o n t gate t h a t I saw came 

20 from W o o d v i l l e or whether i t cam.e from Parker 

21 Town or o t h e r p l a c e s t h a t shipped t o Twinsburg. 

22 Twinsburg i s m u l t i p l e o r i g i n s . I can't t e l l you 

23 whether t h i s p i l e of reck came from one q u a r r y or 

24 a n o t h e r q u a r r y . 

25 Q. That leads e x a c t l y t o t h e next q u e s r . i o i 
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1 I was p l a n n i n g t o ask you, Mr. Moon. Are you not 

2 s u g g e s t i n g t h a t t he M a r t i n M a r i e t t a i s the s o l e 

3 source of the rock purchased by Whit e s t o n e a t 

4 Twinsburg, are you? 

5 A. No. To my knowledge, the m u l t i t u d e of 

6 stone p r o d u c e r s and stone r e c e i v e r s i n n o r t h e a s t 

7 Ohio -- t h a t t h e r e i s m u l t i p l e o r i g i n s and 

8 m u l t i p l e d e s t i n a t i o n s f o r a l l of them. I don't 

9 t h i n k any one i s a s i n g l e p o i n t . 

10 Q. And a g a i n , I take i t you wouldn't be 

11 a b l e t o i d e n t i f y who the f o l k s are w i t h whom 

12 M a r t i n M a r i e t t a competes i n s e l l i n g rock t o 

13 Wh i t e s t o n e a t Twinsburg? 

14 A. I t h i n k t he answer I gave p r e v i o u s l y on 

15 t h a t w i t h t he c r o s s - r e f e r e n c e t o the o t h e r 

16 f i l i n g s i s much more comprehensive than a n y t h i n g 

17 I have. 

18 Q. Offhand you can't name anyone? 

19 A. No. Not o f f h a n d t o i s o l a t e one versus 

2 0 a n o t h e r . 

21 Q. Mr. Moon, do you know the c u r r e n t 

22 Conraix common c a r r i e r r a t e on shipmei t s of rock 

23 from W o o d v i l l e t o Twinsburg? 

24 A. I have no e a r t h l y i d e a . 

25 Q. Do you have what the c u r r e n t C o n r a i l 
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1 c o n t r a c t r a t e i s on rock shipments from W o o d v i l l e 

2 t o Twinsburg? 

3 A. I have no e a r t h l y i d e a . 

4 Q. Again, you do r e c o g n i z e t h a t Twinsburg 

5 i s s l a t e d t o become a CSXT s t a t i o n ? 

6 A. That i s i n c o r r e c t . 

7 Q. I beg your pardon. You are c o r r e c t . 

8 Thank you f o r c o r r e c t i n g m.e. W o o d v i l l e i s s l a t e d 

9 t o become a N o r f o l k Southern s t a t i o n ? 

10 A. Thar i s c o r r e c t , I t h i n k we s t a t e d 

11 t h a t - -

12 MR. ALLEN; I t h i n k you have i t wrong. 

13 Twinsburg. 

14 BY MR. KAHN: 

15 Q. Twinsburg i s goi n g t o be N o r f o l k 

16 Southern. W o o d v i l l e i s going t o be CSXT. What 

17 had been a s i n g l e r a i l C o n r a i l movement from 

18 W o o d v i l l e t o Twinsburg i s now g o i n g t o become a 

19 t w o - l i n e CSXT N o r f o l k Southern movement, r i g h t ? 

20 A. That i s c o r r e c t . 

21 O" And do you have any i d e a , Mr. Moon, 

22 what t h e common c a r r i e r r a t e w i l l be t h a t CSXT 

23 and N o r f o l k Sout.hern w i l l charge f o r the movement 

24 of rock from W o o d v i l l e t o Twinsburg? 

25 A. I have no e a r t h l y i d e a . 
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1 Q. And the same w i t h r e s p e c t t o the 

2 c o n t r a c t r a t e ? 

3 A. That's the same. I have no e a r t h l y 

4 i d e a . I don't do r a t e s . 

5 Q. The substance of your t e s t i m o n y , i f I 

6 read i t c o r r e c t l y , Mr. Moon, i s t h a t the stone 

7 t h a t now moves from W o o d v i l l e t o Twinsburg can 

8 c o n t i n u e t o move s i n g l e l i n e v i a CSXT t o 

9 C l e v e l a n d , r i g h t ? 

10 A. My st a t e m e n t i s f i r s t s a y i n g t h a t , as 

11 i n l i n e w i t h your p r e v i o u s q u e s t i o n s , the stone 

12 can move j o i n t l i n e W o o d v i l l e t o Twinsburg, CSX 

13 t o N o r f o l k S o u t h e r n . Or, i f M a r t i n M a r i e t t a 

14 d e s i r e s t o go t o the same g e o g r a p h i c a l p a r t of 

15 the w o r l d , i t can go s i n g l e l i n e on CSX t o the 

16 v a r i o u s p l a c e s t h a t are near Twinsburg t h a t are 

17 served by CSX. 

18 Q. Do you know what CSXT's s i n g l e - l i n e 

19 r a t e w i l l be on movements from W o o d v i l l e t o 

20 Cleveland? 

21 A. I have no e a r t h l y i d e a . 

22 Q. Do you have any idea what CSXT's 

23 c o n t r a c t r a t e w i l l be? 

24 A. I can't speak f o r CSX. I don't have 

2 5 any i d e a . 
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1 Q. Thank you for c o r r e c t i n g me. That 

2 s h o u l d be N o r f o l k Southern's r a t e . 

3 MR. ALLEN: From where t o where? 

4 MR. KAHN: No. I t ' s CSXT. 

5 BY MR. KAHN: 

6 Q. You d i d i n d i c a t e t h a t t h e r e would be a 

7 s i n g l e - l i n e c a p a b i l i t y between W o o d v i l l e and 

8 C l e v e l a n d by a CSX team, i s t h a t right'.' 

9 A. That i s c o r r e c t . 

10 Q. I'm a s k i n g you do you know what the 

11 c o n t r a c t r a t e i s l i k e l y t o be? 

12 A. No. I can't speak f o r CSX 

13 Q. Assuming t h a t W hitestone does have a 

14 g r a d i e n t mix c o n c r e t e p l a n t a t Tw i i i s b u r g , and 

15 assuming t h a t W hitestone has an a s p h a l t p l a n t a t 

16 Twins b u r g , and t h a t w i l l want t o c o n t i n u e 

17 u t i l i z i n g those f o l l o w i n g the breakup of C o n r a i l , 

18 i n o r d e r t o a v a i l i t s e l f of t h i s c a p a b i l i t y of 

19 moving rock s i n g l e l i n e from W o o d v i l l e t o 

20 C l e v e l a n d , where would t he rock be d e l i v e r e d i n 

21 Cleveland? 

22 A. What you have s a i d wouldn't work 

23 because you s a i d s i n g l e l i n e . I f you are g o i n g 

24 t o - - i f the rock a t W o o d v i l l e i s go i n g t o go t o 

25 the f a c i l i t y a t Twinsburg, i t ' s e i t h e r g o i n g t o 
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1 go i n a j o i n t - l i n e s e r v i c e or i t won't move by 

2 r a i l . 

3 Q. You s a i d i n your t e s t i m o n y , and I t h i n k 

4 i t ' s t h e substance of your t e s t i m o n y , t h a t --

5 j u s t so I don't misquote you, M a r t i n M a r i e t t a --

6 I'm on page 451: M a r t i n M a r i e t t a does not 

7 address the f a c t , and t h a t a f t e r t he t r a n s a c t i o n 

8 CSX w i l l o p e r a t e on l i n e s t h a t are i n a c l o s e 

9 p r o x i m i t y t o Hugo and Twinsburg. 

10 I read t h a t t o m.ean, and c o r r e c t me i f 

11 I'm wrong, t h a t rock w i l l be ab l e t o move 

12 s i n g l e - l i n e CSXT from W o o d v i l l e t o p o i n t s i n 

13 c l o s e p r o x i m i t y t o Hugo and Twinsburg? 

14 A. That's c o r r e c t . Close p r o x i m i t y i s not 

15 t o . Close p r o x i m i t y i s near. 

16 Q. A l l r i g h t . And the near p o i n t f o r 

17 Twinsburg i s , i n your t e s t i m o n y , i s C l e v e l a n d , 

18 r i g h t ? 

19 A. C l e v e l a n d or maybe a p o i n t a l o n g CSX's 

20 l i n e e n t e r i n g C l e v e l a n d . I f you got out a 

21 compass and f i g u r e d c u t e x a c t l y what was c l o s e s t 

22 t o Twinsburg, i t would be i n t h a t a r ea. I t ' s a 

23 geo g r a p h i c p r o x i m i t y but i t ' s not t h e exact 

24 l o c a t i o n . 

25 Q. So you have a r a i l movement, l e t ' s say , 
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1 from W o o d v i l l e t o C l e v e l a n d , r i g h t . 

2 A. That's a p o s s i b i l i t y . 

3 Q. What o t h e r movement are you t a l k i n g 

4 about i n your t e s t i m o n y ? 

5 A. Movement c o u l d go from W o o d v i l l e . I t 

6 doesn't have t o go t o C l e v e l a n d . I t c o u l d be 

7 somewhere a l o n g the l i n e g o ing t o C l e v e l a n d . I t 

6 c o u l d go t o Akron or somewhere al o n g the l i n e 

9 g o i n g t o Akron. I f you s o r t of p i c k Twinsburg 

10 and say what's w i t h i n a 20-m.ile r a d i u s , y o u ' l l 

11 h i t CSX s e v e r a l d i f f e r e n t p l a c e s . 

12 Q. Bear w i t h me. I s i t your t e s t i m o n y 

13 t h a t t h e r e i s s i n g l e - l i n e CSXT r a i l s e r v i c e 

14 a v a i l a b l e f o l l o w i n g t he breakup of C o n r a i l from 

15 W o o d v i l l e t h i s i l l - d e f i n e d p o i n t i n the g r e a t e r 

16 C l e v e l a n d area? 

17 A. Yes. That i s t r u e . 

19 Q. That's what I was r e f e r r i n g t o as 

19 s i n g l e - l i n e s e r v i c e , s i n g l e - l i n e r a i l s e r v i c e . 

20 A. Yes. CSX a l l the way. 

21 Q. Yes, s i r . L e t ' s get back. Where would 

22 t h a t rock be unloaded? 

23 A. Wherever the customer chose t o u n l o a d 

24 i t and the r a i l r o a d c o u l d handle t o unlo a d i t . 

25 Q. The customer i s Whitestone i n 
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1 Twinsburg. 

A. L i k e I s a i d l-_-fore, i f i t ' s g o i n g 2 

3 d i r e c t l y t o W h i t e s t o n e at Twinsburg, i t ' s g o i n g 

4 j o i n t - l i n e r a i l t r a n s p o r t a t i o n or i t ' s not g o i n g 

5 r a i l . I f i t ' s g o i n g near t o , then t h e r e i s a 

6 m u l t i t u d e of p l a c e s a l o n g CSX's l i n e s t h a t are 

7 near t o Twinsburg. 

8 Q. But then you are changing the substance 

9 of your t e s t i m o n y , i f I u n d e r s t a n d , Mr. Moon, i n 

10 t h a t --

11 A. No. That's e x a c t l y what my t e s t i m o n y 

12 i s s a y i n g . 

13 Q. Please e x p l a i n to me, i f you w i l l , how 

14 CSXT's s i n g l e - l i n e s e r v i c e t o the g r e a t e r 

15 C l e v e l a n d area i s a v a i l a b l e on rock t h a t needs t o 

16 be processed by Whitestone a t Twinsburg? 

17 A. I t ' s n o t , but i f the f i n a l d e s t i n a t i o n 

18 of the process i n t r a n s i t -- i f you w i l l , rock --

19 at Twinsburg, the f i n a l d e s t i n a t i o n i s not 

20 Twinsburg. The f : n a l d e s t i n a t i o n i s the v a r i o u s 

21 c o n s t r u c t i o n s i t e s w i t h i n a r a d i u s arou: 1 

22 Twinsburg of which the same rac'ius, CSX's l i n e s 

23 a l s o are w i t h i n t h e r a d i u s . 

24 Q. Mr. Moon, i f the c o n s t r u c t i o n s i t e 

25 takes c o n c r e t e and the c o n c r e t e i s made at the 
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1 W h i t e s t o n e f a c i l i t y at Twinsburg, p l e a s e e x p l a i n 

2 t o me how CSXT's s i n g l e - l i n e s e r v i c e w i l l meet 

3 the needs of M a r t i n M a r i e t t a and i t s customer 

4 W h i t e s t o n e a t Twinsburg. 

5 A. I f your q u e s t i o n i s s a y i n g t h a t you are 

6 go i n g t o have s i n g l e - l i n e r a i l s e r v i c e and t h a t 

7 the c o n c r e t e p r o c e s s i n g w i l l occur at Twinsburg 

8 and nowhere e l s e than Twinsburg, i t won't work. 

9 That w i l l be a j o i n t - l i n e r a i l miove, not a 

10 s i n g l e - l i n e r a i l move. 

11 However, i f the i n d i v i d u a l c o n s t r u c t i o n 

12 p r o j e c t j u s t i f i e d e i t h e r a temporary or a 

13 permanent con'-:rete p r o c e s s i n g p l a n t p o r t a b l e or 

14 o t h e r w i s e , moved someplace o t h e r than Twinsburg, 

15 then t h a t p a r t i c u l a r W o o d v i l l e t o whatever the 

16 o t h e r new l o c a t i o n wculd be would be s i n g l e - l i n e 

17 r a i l s e r v i c e . 

18 Q. S i n g l e - l i n e r a i l s e r v i c e . 

19 A. I f the y so chose i t . 

20 Q. Plus a t r u c k o p e r a t i o n ? 

21 A. That a l l depends. You are go i n g t o 

22 have a t r u c k o p e r a t i o n r e g a r d l e s s t o get t o the 

23 f i n a l c o n s t r u c t i o n s i t e . There c o u l d be a t r u c k 

24 o p e r a t i o n between the r a i l and the c o n c r e t e p l a n t 

25 i f i t ' s e l e c t e d t o s t a y p u t , or i f temporary one 
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1 or a d i f f e r e n t one moves t o the r a i l head, i t 

2 c o u l d move on CSX's l i n e someplace. I t ' s a 

3 dynamic e i t h e r / o r , but not b o t h . 

4 Q. But then i f I u n d e r s t o o d your statement 

5 j u s t a moment ago, Mr. Moon, so long as 

6 W h i t e s t o n e proposed t o c o n t i n u e t o o p e r a t e i t s 

7 ready-mix c o n c r e t e p l a n t and i t ' s ready-mix 

8 a s p h a l t p l a n t at the Twinsburg s i t e , i t cannot 

9 a v a i l i t s e l f of CSXT s i n g l e - l i n e s e r v i c e , i s t h a t 

10 c o r r e c t ? 

11 A. That's c o r r e c t . CSXT w i l l not go t o 

12 Twi nsbu r g . 

13 Q. And you are s t a t i n g t h a t -- you are not 

14 s u g g e s t i n g t h a t the rock be o f f l o a d e d from a CSXT 

15 t r a i n somewhere i n the C l e v e l a n d area and t r u c k e d 

16 t o Twinsburg f o r p r o c e s s i n g a t Twinsburg? 

17 A. That's not my s u g g e s t i o n . That's 

18 p h y s i c a l l y p o s s i b l e . But t h a t ' s not what I was 

19 s u g g e s t i n g . 

20 Q. So i t i s o n l y w i t h r e s p e c t t o t h a t rock 

21 which i s t r u c k e d from the r a i l head t o a 

22 ready-mix p l a n t a t the c o n s t r u c t i o n s i t e or the 

23 p a v i n g p l a n t a t a p a v i n g p l a n t a t a pa v i n g s i t e , 

24 t h a t your t e s t i m o n y suggests CSXT s i n g l e - l i n e 

25 s e r v i c e would be of b e n e f i t t o M a r t i n M a r i e t t a , 
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1 i s t h a t c o r r e c t ? 

2 A. That's one of the a p p l i c a t i o n s . Each 

3 move from q u a r r y t o f i n a l c o n s t r u c t i o n p r o j e c t i s 

4 d i f f e r e n t , depending on the l o c a t i o n , t he s i z e 

5 and scope of the p r o j e c t . Some p r o j e c t s would be 

6 b e n e f i c i a l f o r Whitestone t o c o n t i n u e t o process 

7 out of i t s p r o d u c t i o n f a c i l i t i e s a t Twinsburg. 

8 Some j o b s may be economical f o r Wh i t e s t o n e t o 

9 l o c a t e e i t h e r a temporary or permanent f a c i l i t y 

10 near the j o b s i t e which c o u l d be on a CSX l i n e or 

11 a l i n e owned by an o t h e r r a i l c a r r i e r , c o u l d 

12 source the rock from W o o d v i l l e or some o t h e r 

13 p l a c e . Each case i s d i f f e r e n t . 

1"̂  But i f you get i n the g e n e r a l r a d i u s 

15 around W o o d v i l l e , or the g e n e r a l r a d i u s around 

16 Hugo, or around Twinsburg, any of these p o i n t s 

17 t h a t are mentioned w i t h i n a r e l a t i v e l y s m a l l 

18 r a d i u s , t h e r e are r a i l l i n e s of CSX, C o n r a i l , 

19 N o r f o l k Southern and o t h e r c a r r i e r s today and 

20 w i l l be a g a i n a f t e r t h i s t r a n s a c t i o n i s 

21 completed. 

22 Q. I n o r d e r t o a v a i l i t s e l f of CSXT's 

23 s i n g l e - l i n e s e r v i c e from W o o d v i l l e t o a p o i n t i n 

24 the g r e a t e r C l e v e l a n d area, wouldn't the 

25 ready-mix c o n c r e t e p l a n t and the a s p h a l t p l a n t of 
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1 W h i t e s t o n e be -- need t o be s i t u a t e d on the CSXT 

2 l i n e ? 

3 A. I f i t ' s g o i n g t o be -- i f i t ' s g o i n g t o 

4 move i n s i n g l e - l i n e CSXT s e r v i c e , your answer i s 

5 c o r r e c t . 

6 Q. Do you know of any i n d u s t r i a l s i t e s i n 

7 t h e g r e a t e r C l e v e l a n d area, and t h a t would be 

8 a v a i l a b l e f o r the l o c a t i o n of a ready-mix 

9 c o n c r e t e p l a n t and an a s p h a l t p l a n t t h a t ' s been 

10 zoned a c c o r d i n g l y ? 

11 A. I'm noc f a m i l i a r w i t h t he s i t e s t h a t 

12 are l o c a t e d along CSX's l i n e s . 

13 Q. Do you have any idea what the c o s t s 

14 m.ight be t o Whitestone i f i t were t o a c q u i r e i^uch 

15 a s i t e and equip i t t o be a ready-mix c o n c r e t e 

16 p l a n t and then a s p h a l t p l a n t ? 

17 A. There i s no d e f i n i t e answer t o t h a t . 

18 I t would v a r y t o whether i t was a temporary, 

19 p o r t a b l e f a c i l i t y t h a t i s being l o c a t e d or a 

20 permanent f a c i l i t y or r . ^ l o c a t i o n . Each would 

21 s t a n d on i t s own. 

22 Q. Suppose the y set up a permanent p l a n t . 

23 What would the cost be? 

24 A. I have no e a r t h l y i d e a . 

25 Q. I f i t were a temporary p l a n t , what 
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1 would the co s t be? 

2 A. Same. Don't have any i d e a . 

3 Q. L e t ' s t u r n t o Hugo. Mr. Moon, who i s 

4 the customer t h a t buys M a r t i n M a r i e t t a ' s rock a t 

5 Hugo? 

6 A. The customer I b e l i e v e , I t h i n k I 

7 r e c a l l i t t o be Honecker Sand. 

8 Q. Yes, s i r . D o y o u k n o w h o w much rock 

9 Honecker Sand purchased from M a r t i n M a r i e t t a ? 

10 How much i t buys a n n u a l l y ? 

11 A. I b e l i e v e t h a t f i g u r e i s i n M a r t i n 

12 M a r i e t t a ' s response of a p p l i c a t i o n . I ' d have t o 

13 l o o k i t up. 

14 Q. Offhand you don't know? 

15 A. No. 

16 Q. And what does Honecker Sand do w i t h the 

17 rock i t purchases from M a r t i n M a r i e t t a a t i t s 

18 Hugo f a c i l i t y ? 

19 A. The end use of the p r o d u c t i s s i m i l a r 

20 t o t h a t of Twinsburg. 

21 Q. Are you s a y i n g the preponderance of the 

22 rock moves c u t by t r u c k ? 

23 A. There i s some t h a t moves out by t r u c k . 

24 Again, i t ends up i n the -- as we have been 

25 d i s c u s s i n g p r e v i o u s l y , e i t h e r i n a s p h a l t or i n 
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1 c o n c r e t e or i n f i l l e r i n c o n s t r u c t i o n p r o j e c t s . 

2 Q. You d^n't know what p o r t i o n ? 

3 A. I have no idea what p o r t i o n or 

4 percentage goes t o which use. 

5 Q. And does Honecker Sand have a ready-mix 

6 c o n c r e t e p l a n t and an a s p h a l t y?ant a t i t s Hugo 

7 s i t e ? 

8 A. I'm t r y i n g t o r e c a l l . I don't b e l i e v e 

9 t h a t I saw an a s p h a l t p r o d u c t i o n f a c i l i t y t h e r e . 

10 There was a -- i t looked l i k e o l d and worn-out 

11 c o n c r e t e p r o d u c i n g f a c i l i t y t h e r e and I don't 

12 know i f i t was i n f u n c t i o n i n g c o n d i t i o n . 

13 Q. Does Honecker Sand have a more modern 

14 r-^ady-mix c o n c r e t e p l a n t and a s p h a l t p l a n t 

15 nearby? 

16 A. I don't r e c a l l s e e i n g one. 

17 Q. So you don't know how much t h e p r e p a r e d 

18 rock t h a t i s d e l i v e r e d now by C o n r a i l t o the 

19 Honecker Sand s i t e a t Hugo i s a c t u a l l y consumed 

20 a t Hugo i n the p r o d u c t i o n ? 

21 A. I have no e a r t h l y i d e a . 

22 Q. Again, Mr. Moon, do you t h i n k M a r t i n 

23 M a r i e t t a i s the s o l e source of the rock t h a t 

24 Honecker Sand buys and consumes a t Hugo? 

25 A. I don't t h i n k they a r e . 
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1 Q. And can you i d e n t i f y who t h e o t h e r 

2 s u p p l i e r s m i g h t be? 

3 A. The same p o t e n t i a l g r o u p r e f e r r e d t o 

4 p r e v i o u s l y i n t h e o t h e r f i l i n g s i n t h i s c a s e . 

5 Q u i t e a few o f them have m e n t i o n e d t h i s l o c a t i o n 

6 as a p o t e n t i a l d e s t i n a t i o n f o r some s h i p m e n t s 

7 p r o d u c e d by p e o p l e o t h e r t h a n M a r t i n M a r i e t t a . 

8 Q. But you d o n ' t know, f o r example. 

9 w h e t h e r Wyandot a c t u a l l y s e l l s t o Honecker? 

10 A. Not o f f t h e t o p o f my head, no. 

1 1 Q. And a g a i n , Mr. Moon, do you know what 

12 C o n r a i l 's c u r r e n t common c a r r i e r r a t e i s on r o c k 

1 3 s h i p p e d t o W o o d v i l l e ? 

14 A. No . 

1 5 Q. And C o n r a i l ' s c u r r e n t c o n t r a c t r a t e ? 

16 A. No . 

1 7 Q. And Hugo, as T w i n s b u r g , i s s l a t e d t o 

18 be c ome a N o r f o l k S o u t h e r n s t a t i o n ? 

19 A. T h a t i s c o r r e c t . 

20 Q. And s h i p m e n t s o f r o c k f r o m W o o d v i l l e t o 

2 1 Hugo w i 11 become a t w o - l i n e CSXT N o r f o l k S o u t h e r n 

22 movement, i s t h a t c o r r e c t ? 

2 3 A. T h a t i s c o r r e c t . 

24 Q. And do you know what CSXT e x p e c t s t o 

2 5 a s s e s s a t t h e i r common c a r r i e r r a t e f r o m 
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1 Woodv i l i e t o Hugo? 

2 A. No. 

3 Q. Do you know what t h e y are l i k e l y t o 

4 assess as t h e i r c o n t r a c t r a t e ? 

5 A. No . 

6 Q. Again, the substance of your b e l i e f , I 

7 b e l i eve, i s t h a t CSX w i l l be a b l e t o handle 

8 Woodv i l l e a ggregates v i a s i n g l e - l i n e r a i l s e r v i c e 

9 t o Akron which i s a p p r o x i m a t e l y 20 m i l e s from 

10 Hugo . 

11 A. That i s c o r r e c t . 

12 Q. Assuming t h a t Honecker w i l l want t o 

1 3 keep i t s ready-mix c o n c r e t e p l a n t and a s p h a l t 

14 p l a n t , i f indeed t h e r e i s an a s p h a l t p l a n t a t 

1 5 Hugo, how would t h a t s i n g l e - l i n e s e r v i c e t o Akron 

16 work? 

17 A. You are t a l k i n g about an i d e n t i c a l 

IB s i t u a t i o n as we have p r e v i o u s l y d i s c u s s e d a t 

19 Twinsburg • 

20 Q. And c o r r e c t me i f I m i s c h a r a c t e r i z e 

^ t your t e s t im.ony, but I b e l i e v e Mr. Moon f i n a l l y 

22 coneluded t h a t i f the ready-mix c o n c r e t e p l a n t 

23 and the a s p h a l t p l a n t was i n t e n d e d t o remain a t 

24 Hugo, the n the s i n g l e - l i n e s e r v i c e t o Akron would 

2 5 not work? 
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1 MR. ALLEN: You can c o n f i r m or c o r r e c t 

2 t h a t . 

3 THE WITNESS: I s a i d i t would p r o b a b l y 

4 not happen. I t i s p h y s i c a l l y i m p o s s i b l e . 

5 BY MR. KAHN: 

6 Q. And p.ny s i ca 11 y t h a t would e n t a i l a 

7 t r u c k movement from Akron t o Hugo? 

8 A. Yes. That's c o r r e c t . 

9 Q. And t h a t t r u c k movement would e n t a i l an 

10 a d d i t i o n a l t r a n s l o a d i n g , i s t h a t c o r r e c t ? 

11 A. I f the stone was go i n g t o move 

12 s i n g l e - l i n e r a i l from W o o d v i l l e t o Akron, then i t 

13 would be t r a n s l o a d e d t o t r u c k , assuming t h a t the 

14 p r o d u c t i o n f a c i l i t i e s at Hugo remained a t t h e i r 

15 p r e s e n t l o c a t i o n and i n t a c t and f u n c t i o n i n g , t h a t 

16 i s c o r r e c t . L i k e I s a i d w i r h Twinsburg, i f i t ' s 

17 g o i n g t o go from W o o d v i l l e t o Hugo, i t ' s g o i n g t o 

18 go j o i n t - l i n e r a i l or i t p r o b a b l y won't move 

19 r a i l . 

20 Q. But e x p l o r i n g t h e t h e o r e t i c a l 

21 p o s s i b i l i t y that i t might move to Akron and then 

22 be t r a n s l o a d e d and loaded f o r t r u c k 

23 t r a n s p o r t a t i o n t o Hugo, I b e l i e v e you j u s t s a i d 

24 t h e r e would be an a d d i t i o n a l t r a n s l o a d i n g cost 

25 and t h e r e would a l s o be an a d d i t i o n a l t r u c k i n g 
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1 c o s t , would t h e r e not? 

2 A. I f the p r o d u c t i o n of t h i s i n d i v i d u a l 

3 p i e c e of aggregates remain t o Hugo, t h a t ' s 

4 c o r r e c t . Again, i f you are l o o k i n g a t the r a d i u s 

5 around Hugo, t h e r e are p l a c e s w i t h i n the 

6 r e a s o n a b l e r a d i u s around Hugo t h a t CSX has r a i l 

7 l i n e s , N o r f o l k Southern has r a i l l i n e s , C o n r a i l 

8 has r a i l l i n e s . 

9 Q. But assurring tha the p r o d u c t i o n 

10 remains a t Hugo, do you have any idea how much i n 

11 the t r a n s l o a d i n g and t r u c k i n g c o s t s would come 

12 to? 

13 A. I have no i d e a . 

14 Q. And i f I were t o say t h a t M a r t i n 

15 M a r i e t t a e s t i m a t e s the i n c r e a s e d t r a n s l o a d i n g and 

16 t r u c k i n g c o s t s from Akron t o Hugo as from 

17 C l e v e l a n d t o Twinsburg would come t o about two 

18 and a half dollars a ton, would you have 3.ny 

19 reason t>") d i s p u t e t h a t ? 

20 MR. ALLEN: I o b j e c t t o t h a t q u e s t i o n . 

21 There i s no b a s i s i n t h e r e c o r d f o r t h a t 

22 a s s e r t i o n . I t ' s s i m p l y coming from c o u n s e l , w i t h 

2 3 a l l r e s p e c t . 

24 MR. KAHN: You may answer the q u e b t i o n . 

25 MR. ALLEN: His q u e s t i o n was do you 
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1 have any b a s i s t o d i s p u t e t h a t h y p o t h e t i c a l 

2 a s s e r t i o n ? 

3 THE WITNESS: I f t h a t ' s what M a r t i n 

4 M a r i e t t a says t h e i r c o s t s a r e , I'm not g o i n g t o 

5 c h a l l e n g e M a r t i n M a r i e t t a ' s c o s t s when a n o t h e r 

6 pr o d u c e r or consumer may come up w i t h 

7 s i g n i f i c a n t l y d i f f e r e n t c o s t s t h a t may a p p l y t o 

8 them. 

9 BY MR. KAHN: 

10 Q. I n c o n n e c t i o n w i t h t he s i n g l e - l i n e 

11 r a i l r o a d s e r v i c e from W o o d v i l l e t o Akron, which 

12 you say i s a p o s s i b i l i t y , do you have any idea 

13 what CSXT proposed t o assess as i t s common 

14 c a r r i e r rat-3? 

l"^ A. I have no i d e a . I don't work f o r CSX. 

16 Q. Do you have any idea what CSXT proposes 

17 as i t s c o n t r a c t r a t e ? 

18 A. Same. 

19 Q. You say t h a t Honecker Sand might be 

20 able t o set up a f a c i l i t y on a CSXT l i n e i n t h e 

21 greate'- Akron area i n l i e u of t n e o p e r a t i o n 

22 c u r r e n t l y rendered a t Hugo. Do you know of a 

23 s i t e , an i n d u s t r i a l s i t e i n the Akron area on 

24 CSXT, t h a t has been zoned f o r a ready-mix 

25 c o n c r e t e p l a n t and an a s p h a l t p l a n t ? 
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1 A. I have no idea. I don't work f o r CSX. 

2 Q. Do you have any idea what such a s i t e 

3 might c o s t Honecker Sand? 

4 A. I have no e a r t h l y i d e a . 

5 Q. Mr. Moon, I j u s t .have a couple of 

6 c o n c l u d i n g q u e s t i o n s . On page 451 of your 

7 s t a t e m e n t , you say: "The f i n a l d e s t i n a t i o n s f o r 

8 most aggregate shipments are road and b u i l d i n g 

9 c o n s t r u c t i o n s i t e s . " Do you remain of t h a t 

10 view? 

11 A. That i s c o r r e c t . That's where the 

12 f i n a l p r o d u c t t h a t comes from the q u a r r y -- where 

13 i t ' s u l t i m a t e l y consumed and moves no f u r t h e r . 

14 Q. We are t a l k i n g about the rock now; not 

15 t h e a s p h a l t and not the c o n c r e t e , we are t a l k i n g 

16 about the ro c k . 

17 A. No. I'm i m p l y i n g the rock i n c l u d e d as 

18 p a r t of the c o n c r e t e or the a s p h a l t . The p o i n t 

19 of f i n a l c o n s t r u c t i o n . 

2 0 Q. So - -

21 A. I s a i d the f i n a l d e s t i n a t i o n s , p l u r a l . 

22 I d i d not say s i n g u l a r . 

23 Q. And then am I c o r r e c t i f I were t o read 

24 t h e st a t e m e n t the f i n a l d e s t i n a t i o n s f o r most 

25 a g g r e g a t e shipments, whether i n the form of r o c k . 
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1 c o n c r e t e , or a s p h a l t , are road and b u i l d i n g 

2 c o n s t r u c t i o n s i t e s ? 

3 A. Yes. That i s c o r r e c t . 

4 Q. And then f i n a l l y , Mr. Moon, a t the 

5 bot t o m of page 451 g o i n g over t o the t o p of 452, 

6 you have the s t a t e m e n t : "One reason t h a t 

7 aggregate shipments are such low revenue moves i s 

8 t h a t t h e r e i s c o n s t a n t c o m p e t i t i o n from s t r u c k 

9 c a r r i e r s and r a i l r a t e s are thus s e v e r e l y 

10 depressed." Do you remain of t h a t view? 

11 A. Yes, the t r u c k s are v e r y v i a b l e 

12 c o m p e t i t o r s . 

13 Q. Mr. Moon, what i s the d i s t a n c e between 

14 W o o d v i l l e and ''leveland? 

15 A. I would have t o approximate p l u s or 

16 minus 100 m i l e s . I c o u l d n ' t t e l l you e x a c t l y . 

17 Q. Do you know of any rock t h a t ' s s hipped 

18 f o r consumption i n ready-mix c o n c r e t e p l a n t s and 

19 f o r a s p h a l t p l a n t s t h a t i s t r u c k e d f o r 100 mi l e s ? 

20 A. I don't know about today but i n my 

21 p r e v i o u s e x p e r i e n c e s , 1 have saw t r u c k m.^vements 

22 w e l l over ], 0 0 m i l e s from a M a r t i n M a r i e t t a q u a r r y 

2 3 i n Georgia. 

24 Q. So you are s a y i n g t h a t i n your view, 

25 M a r t i n M a r i e t t a has an a l t e r n a t i v e t o t r u c k rock 
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1 from W o o d v i l l e t o the g r e a t e r C l e v e l a n d Akron 

2 areas and remain c o m p e t i t i v e i n those markets? 

3 A. M a r t i n M a r i e t t a can choose t o s h i p r a i l 

4 or t o s h i p t r u c k . That's t h e i r c h o i c ^ , and vhat 

5 they do v i s - a - v i s t h e i r c o m p e t i t o r s i s a n o t h e r 

6 r a i l r o a d ' s b u s i n e s s . 

7 Q. Le t ' s e x p l o r e t h a t j u s t a l i t t l e b i t 

8 f u r t h e r , Mr. Moon. Are ycu s u g g e s t i n g t h a t t he 

9 co s t of t r u c k i n g rock 100 m i l e s i s comparable t o 

10 the cost of the s i n g l e - l i n e C o n r a i l movement f o r 

11 100 m i l e s ? 

12 A. I can't speak t o the s p e c i f i c t r u c k 

33 c o s t s i n a s p e c i f i c area, j u s t l i k e I can't speak 

14 t o the r a i l r a t e s on something. I don't do 

15 r a t e s . 

16 Q. G e n e r a l l y , w i l l you assume t h e cost of 

17 t r u c k i n g rock IOC m i l e s t o be no l e s s c o s t l y than 

18 moving i t s i n g l e - l i n e r a i l 100 m i l e s ? 

19 A. Again, depends on the i n d i v i d u a l 

20 r a i l r c a d , the i n d i v i d u a l t r u c k . .As s o r t of a 

21 g e n e r a l r u l e , as d i s t a n c e i n c r e a s e s , you d e l i v e r 

22 p r i c e per t o n , r a i l g a i n s an advantage over 

23 t r u c k . But the break p o i n t or the d i s t a n c e , i f 

you w i l l , v a r i e s r a t e by r a t e , commodity by 24 

25 commodity, and t r u c k l i n e by t r u c k l i n e 
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1 Q . I wasn't f o c u s i n g on any commodity 

2 o t h e r t h a n r o c k . 

3 MR. ALLEN: What was your q u e s t i o n ? 

4 MR. KAHN: The q u e s t i o n was whether i n 

5 Mr. Moon's g e n e r a l e x p e r i e n c e the t r u c k 

6 t r a n s p o r t a t i o n of rock d e s t i n e d f o r concrete-

7 ready-mix p l a n t or an a s p h a l t p l a n t , a d i s t a n c e 

8 of 100 m i l e s i s no more c o s t l y t h a n moving i t 

9 s i n g l e - l i n e r a i l ? 

THE WITNESS: Again, i t depends upon 

11 the s p e c i f i c d e s t i n a t i o n , the s p e c i f i c j o b . I n 

12 l o t s of i n s t a n c e s , s i n g l e - l i n e r a i l i s the most 

13 economical v.-ay t o go. I have seen, l i k e I 

14 r e f e r r e d t o from M a r t i n M a r i e t t a f a c i l i t i e s i n 

15 Georgia, t h a t a j o b t h a t was bic enough a c t u a l l y 

16 t r u c k e d w e l l over 100 m i l e s because i t was more 

17 d e s i r a b l e f o r M a r t i n M a r i e t t a t o p a r t i c i p a t e i n 

18 t h i s j o b v i s - a - v i s one of i t s c o m p e u i t o r s , even 

19 though i t had no sing1e - r a i 1 - 1ine a l t e r n a t i v e , 

20 and when the j o i n t - r a i 1 - 1ine c o m b i n a t i o n s were 

21 e x p l o r e d , the r a i l r o a d s and the s h i p p e r were 

22 unable t o make a d e a l , but f o r t h e s h i p p e r t o 

23 s t a y i n the game, i t ' s t r u c k e d . 

24 MR. K.ẑ HN: Thank you, Mr. Moon. I have 

25 nc f u r t h e r q u e s t i o n s . I a p p r e c i a t e your coming 
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1 i n f o r t . h i s d e p o s i t i o n . 

2 MR. SIPE: I have no q u e s t i o n s . 

3 MR. ALLEN: Why d o n ' t we t a k e a 

4 c o u p l e - m i n u t e b r e a k . 

5 (Recess . ) 

6 MR. ALLEN: I have no q u e s t i o n s and I 

7 t h a n k Mr. Kahn f o r h i s speedy and c o u r t e o u s 

8 depos i t i o n . 

9 (Whereupon, a t 4:10 p.m., t h e t a k i n g o f 

10 t h e i n s t a n t d e p o s i t i o n c e a s e d . ) 

11 

12 

13 S i g n a t u r e o f t h e W i t n e s s 

14 

15 SUBSCRIBED AND SWORN t o b e f o r e me t h i s 

16 day o f , 19 . 

1 7 

18 

19 NOTARY PUBLIC 

20 My Commission e x p i r e s : 

2 1 

22 

2 3 

24 

25 
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1 P R O C E E D I N G S 

2 Whereupon, 

3 DONALD WAYNE SEALE, 

4 a w i t n e s s , wa3 c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

5 f o r M a r t i n M a r i e t t a M a t e r i a l s , I n c . , and, h a v i n g 

6 been f i r s t d u l y sworn, was examined and t e s t i f i e d 

7 as f o l l o w s : 

8 EXAMINATION BY COUNSEL FOR MARTIN MARIETTA 

9 BY MR. KAHN: 

10 Q. Good morning, Mr. Seale. My name i s F r i t z 

11 R. Kahn and I r e p r e s e n t M a r t i n M a r i e t t a M a t e r i a l s , 

12 I n c . , s p e c i f i c a l l y w i t h r e f e r e n c e t o i t s W o o d v i l l e , 

13 Ohio, p l a n t . 

14 For t h e r e c o r d , w i l l you s t a t e y o u r f u l l 

15 name and address, p l e a s e . 

16 A. D o n a l l Wayne Seale, and I r e s i d e a t 1333 

17 B a f f y Loop -- B - a - f - f - y -- Loop, L-o-o-p --

18 Chesapeake, V i r g i n i a 23320. 

19 Q. And are you s t a t i o n e d a t N o r f o l k Southern's 

20 h e a d q u a r t e r s i n N o r f o l k ? 

21 A. Yes. 

22 Q. As v i c e p r e s i d e n t merchandise m a r k e t i n g , 
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22 

are you t h e most s e n i o r o f f i c e r of N o r f o l k Southern 

o f f e r i n g r e b u t t a l t e s t i m o n y i n response t o t h e 

comments and r e q u e s t s f o r c o n d i t i o n s of M a r t i n 

M a r i e t t a M a t e r i a l s , I n c . ? 

A. Yes. 

Q. And does your t e s t i m o n y r e p r e s e n t t he 

p o s i t i o n of N o r f o l k Southern? 

A. Yes. 

Q. Does your t e s t i m o n y r e p r e s e n t t h e p o s i t i o n 

of t h e a p p l i c a n t s ? I n o t h e r words, a re you 

t e s t i f y i n g on b e h a l f of t h e a p p l i c a n t s ? 

MR. SIPE: W e l l , I o b j e c t t o t h a t from 

CSX's p e r s p e c t i v e , or w i l l s t a t e as a m a t t e r of 

c l a r i f i c a t i o n t h a t Mr. Seale i s not an employee of 

CSX and was not a u t h o r i z e d i n h i s v e r i f i e d 

s t a t e m e n t t o speak on b e h a l f of CSX, t o my 

knowledge. 

BY MR. KAHN: 

Q. Ag a i n , I ask, Mr. Seale, whether your 

r e b u t t a l t e s t i m o n y which appears i n volume 2B o f 

CSX/NS 19 p u r p o r t s t o be t h e p o s i t i o n of t h e 

a p p l i cant s ? 
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• 

1 MR. ALLEN: I would echo Mr. Sipe's 

2 o b j e c t i o n t o the q u e s t i o n . The r e b u t t a l v e r i f i e d 

3 s t a t e m e n t speaks f o r i t s e l f and -- speaks f o r 

4 i t s e l f . 

5 BY MR. KAHN: 

6 Q. Would you t o answer t h e q u e s t i o n , 

7 Mr. Seale? 

8 A. I d e f e r t o counsel on the q u e s t i o n . 

9 Q. N o t w i t h s t a n d i n g t h e i r o b j e c t i o n s , you may 

10 answer t h e q u e s t i o n . 

11 1 A. I r e p r e s e n t N o r f o l k S o u t h e r n C o r p o r a t i o n . 

12 I'm an employee of N o r f o l k S o u t h e r n . 

13 Q. And do you know of any CSX r e p r e s e n t a t i v e 

14 of CSX C o r p o r a t i o n or CSX T r a n s p o r t a t i o n who has 

15 o f f e r e d r e b u t t a l t e s t i m o n y i n t h i s p r o c e e d i n g ? 

16 A. No, I do n o t . 

17 MR. ALLEN: I n c o n n e c t i o n w i t h M a r t i n 

18 M a r i e t t a , or i n ge n e r a l ? 

19 BY MR. KAHN: 

20 Q. I n c o n n e c t i o n w i t h M a r t i n M a r i e t t a . 

21 A. No, I do n o t . 

22 Q. Havo you re v i e w e d t h e n a r r a t i v e w h i c h was 
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p a r t o f the o p p o s i t i o n or t h e r e b u t t a l f i l i n g by 

th e a p p l i c a n t s ? 

MR. ALLEN: I n c o n n e c t i o n w i t h M a r t i n 

M a r i e t t a ? 

BY MR. KAHN: 

Q. I n c o n n e c t i o n w i t h M a r t i n M a r i e t t a ? 

A. Yes. 

Q. Does t h e n a r r a t i v e i n s o f a r i t d i s c u s s e s t he 

comments and t h e r e q u e s t s f o r c o n d i t i o n s by M a r t i n 

M a r i e t t a , s p e c i f i c a l l y a t pages 498 t o 502, 

i d e n t i f y anyone o t h e r t h a n y o u r s e l f and Mr. John T. 

Moon, a l s o of N o r f o l k S o u t h e r n , as a r e b u t t a l 

w i t n e s s ? 

MR. ALLEN: W e l l , a g a i n I would o b j e c t on 

th e grounds t h a t t h e n a r r a t i v e speaks f o r i t s e l f , 

b u t I ' l l p e r m i t t h e w i t n e s s t o read t h e d i s c u s s i o n . 

BY MR. KAHN: 

Q. v ; e l l , i n t h e i n t e r e s t of moving t h i n g s 

a l o n g , Don, would you accep t my c h a r a c t e r i z a t i o n 

t h a t n o t a n o t h e r r e b u t t a l w i t n e s s , o t h e r t h a n you 

and Mr. Moon, a r e mentioned on pages 498 t o 502 

w i t h r e s p e c t t o M a r t i n M a r i e t t a ? 

ACE-FEDERAL REPORTERS, INC. 
Nationwide Coverage 

202-347-3700 800-33̂ 4646 410484-2550 



T H I S DOCUMENT CONTAINS CONFIDENTIAL MATERIAL 
C R 6 8 0 0 4 . 0 
JS 

1 A. I'm l o o k i n g f o r t h a t t h a t y o u ' r e r e f e r r i n g 

2 to. Could you r e s t a t e the question, s i n c e we've 

3 been r e a d i n g t h r o u g h t h i s , so I can know e x a c t l y 

4 what you ' r e a s k i n g . 

5 Q. Does t h e n a r r a t i v e response t o t h e comments 

6 and r e q u e s t s f o r c o n d i t i o n s of M a r t i n M a r i e t t a , 

7 s p e c i f i c a l l y a t pages 498 t h r o u g h 502 o f volume 1 

8 of CSX/NS 176, i d e n t i f y anyone o t h e r t h a n you and 

P Mr. y.oon as r e b u t t a l w i t n e s s e s ? 

10 A. Not t h a t I can -- not t h a t I can a s c e r t a i n 

11 t h r o u g h t h i s q u i c k g l a n c e though t h e pages. 

12 Q. And do you have any idea how i t came about, 

13 i n vi e w of t h e f a c t t h a t M a r t i n M a r i e t t a i n i t s 

14 comments and r e q u e s t s f o r c o n d i t i o n s r e l i e d a lmost 

15 e x c l u s i v e l y on i t s d e p o s i t i o n of CSXT w i t n e s s e s , 

16 t h a t you and Mr. Moon t u r n e d out t o be t h e persons 

17 who would o f f e r r e b u t t a l evidence i n t h i s 

18 p r e c e d i n g ? 

19 A. I'm not aware of any s p e c i f i c i n f o r m a t i o n 

20 r e l a t i v e t o t h a t s e l e c t i o n . 

21 Q. And d i d you and CSX and Norfolk Southern 

22 get together to d i v i d e who among the two p a r t i e s 
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Nationwide Coverage 

202-347-3700 800-33̂ 6646 410484-2550 



CRG8004.0 
JS 

THIS DOCUMENT CONTAINS CONFIDENTIAL MATERIAL 

10 

1 I would respond t o t h e comments o f s h i p p e r s ? 

2 I A. I'm n o t aware of t h a t . 

3 1 Q. So t h e r e was no agreement between N o r f o l k 

4 Southern and CSXT as t o who would respond t o what? 

5 A. I'm n o t aware of t h a t agreement. I t c o u l d 

6 be, but I'm not aware of i t . 

7 Q. Mr. Seale, your r e b u t t a l t e s t i m o n y as i t 

8 r e l a t e s t o M a r t i n M a r i e t t a -- I'm r e f e r r i n g t o 

9 s p e c i f i c a l l y pages P-496, P-497 of volume 2B, 

10 focuses l a r g e l y on t h e s e t t l e m e n t o f f e r made by t h e 

11 a p p l i c a n t s t o M a r t i n M a r i e t t a and r e j e c t e d by i t ; 

12 i s t h a t c o r r e c t , Mr. Seale? 

13 A. Yes. 

14 Q. Whose i d e a was i t p u b l i c l y t o d i s c l o s e t h e 

15 c o n t e n t of s e t t l e m e n t d i s c u s s i o n s between t h e 

16 a p p l i c a n t s and M a r t i n M a r i e t t a ? 

-7 I A. R e s t a t e t h e q u e s t i o n . 

18 Q. Whose i d e a was i t t o p u b l i c l y d i s c l o s e t h e 

19 c o n t e n t s of s e t t l e m e n t d i s c u s s i o n s between 

20 a p p l i c a n t s and M a r t i n M a r i e t t a ? 

21 A. I'm not aware who made t h a t d e c i s i o n . 

22 Q. And d i d you? 
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1 A. I t ' s i n my s t a t e m e n t . 

2 Q. And d i d you decide t o p u t i t i n t h e 

3 I s t a t e m e n t o r d i d someone e l s e suggest i t t o you? 

4 j A. I can' t r e c a l l t h a t . 

5 I Q. Was th e d i s c l o s u r e of s e t t l e m e n t 

6 d i s c u s s i o n s r e v i e w e d by counsel? 

7 A. Yes, as f a r as I know. 

8 Q. I n t h e course of t h e se'ztlement 

9 d i s c u s s i o n s , I b e l i e v e you u n d e r s t o o d t h a t M a r t i n 

10 M a r i e t t a was concerned about shipments of 

11 a g g r e g a t e s and l i m e from i t s W o o d v i l l e , Ohio, 

12 p l a n t ; i s t h a t c o r r e c t ? 

13 A. C o r r e c t . 

14 Q. And W o o d v i l l e c u r r e n t l y i s a s t a t i o n s e r v e d 

15 by C o n r a i l ; i s t h a t c o r r e c t ? 

16 A. Yes. 

17 Q. You u n d e r s t o o d , d i d you n o t , t h a t M a r t i n 

18 M a r i e t t a was concerned about a g g r e g a t e shipments t o 

19 W h i t e s t o n e a t Twinsburg, Ohio, and Honker a t Hugo, 

20 I Ohio; i s t h a t c o r r e c t ? 

21 A. Yes. 

22 Q. Do you know whether M a r t i n M a r i e t t a i s t h e 

ACE-FEDERAL REPORTERS, INC. 
Nationwide Coverage 

202-34/-.,'30 8003364646 410484-2550 



CR68004.0 
JS 

THIS DOCUMENT CONTAINS CONFIDENTIAL MATERIAL 

12 

1 s o l e s u p p l i e r of aggregates t o W h i t e s t o n e a t 

2 I Twinsburg? 

3 j A. I do n o t know whether t h e y ' r e t h e s o l e 

4 s u p p l i e r . 

5 Q. Would you expect t h a t t h e r e might be 

6 c o m p e t i t o r s f o r t h a t b u s i n e s s ? 

7 A. Yes. 

8 Q. And do you know whether M a r t i n M a r i e t t a i s 

9 t h e s o l e s u p p l i e r of ag g r e g a t e s t o Honker a t Hugo? 

10 A. I do n o t . 

11 Q. And would you expect t h a t t h e r e would be 

12 c o m p e t i t i o n f o r t h a t b u s i n e s s ? 

13 A. I would t h i n k so. 

14 Q. Mr. Seale, you f u r t h e r u n d e r s t o o d t h a t 

15 d u r i n g t h e course of t h e s e t t l e m e n t d i s c u s s i o n s 

16 t h a t M a r t i n M a r i e t t a was concerned about l i m e 

17 shipments t o W e i r t o n S t e e l a t W e i r t o n , 

18 West V i r g i n i a , and t o Wh e e l i n g - P i 1 1 s b u r g h S t e e l a t 

19 Mingo J u n c t i o n , Ohio, d i d you not? 

20 j MR. ALLEN: I'm g o i n g t o c • t t t o your 

z l c h a r a c t e r i z a t i o n of these d i s c u s s i o n s as 

22 " s e t t l e m e n t d i s c u s s i o n s . " I don't t h i n k t h e r e i s 
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1 any f o u n d a t i o n t h a t t h e y were s e t t l e m e n t 

2 d i s c u s s i o n s . 

3 MR. KAHN: D i c k , i f y o u w i l l l o o k a t t h e 

4 heading of Mr. Scale's t e s t i m o n y on page 496, i t 

5 says " s e t t l e m e n t o f f e r s . " 

6 MR. ALLEN: I t does use t h e word 

7 " s e t t l e m e n t , " I see t h a t . 

8 MR. KAHN: Thank y o u . 

9 BY MR. KAHN: 

10 Q. G e t t i n g back t o t h e movenents of l i m e f r o m 

11 W o o d v i l l e t o W e i r t o n S t e e l i n W e i r t o n and t o 

12 W h e e l i n g - P i t t s b u r g h S t e e l a t Mingo J u n c t i o n , do you 

13 know whether M a r t i . i M a r i e t t a was t h e s o l e s u p p l i e r 

14 of l i m e t o W e i r t o n S t e e l a t Wei r t o n ? 

15 A. No. 

16 Q. To W h e e l i n g - P i t t s b u r g h S t e e l a t Mingo 

17 J u n c t i o n ? 

18 A. No, I do not know. 

19 Q. Would you expect t h a t t h e r e would be 

20 c o m p e t i t i o n f o r t h a t b u s i n e s s ? 

21 A. I would t h i n k so. 

22 Q. And Twinsburg and Hugo a r e c u r r e n t l y 
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1 S t a t i o n s on C o n r a i l l i n e s ; i s t h a t c o r r e c t ? 

2 A. C o r r e c t . 

3 Q. And W e i r t o n and Mingo J u n c t i o n a r e 

^ 
c u r r e n t l y s e r v e d by C o n r a i l as w e l l ; i s t h a t 

5 c o r r e c t ? 

6 A. That's c o r r e c t . 

7 Q. Do you know, Mr. Seale, C o n r a i l ' s common 

8 c a r r i e r r a t e on t h e shipments of a g g r e g a t e s f r o m 

9 W o o d v i l l e t o Twinsburg? 

10 A. R e s t a t e t h a t , p l e a s e . 

11 Q. Do you know C o n r a i l ' s common c a r r i e r r a t e s 

12 on s h i p m e n t s of a g g r e g a t e s f r o m W o o d v i l l e t o 

13 T w i n s b u r g ? 

14 A. No, I do n o t . 

15 Q. To Hugo? 

16 A. No, I do n o t . 

17 Q. Do you know th e c o n t r a c t r a t e t h a t C o n r a i l 

18 c u r r e n t l y assesses on shipments of a g g r e g a t e s from 

19 W o o d v i l l e t o T.7insburg? 

20 A. No, I do n o t . 

21 Q. To Hugo? 

22 A. No . 
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1 Q. Do you know the e x p i r a t i o n date of the 

2 I e x i s t i n g c o n t r a c t covering the movement of 

3 I aggregates from Woodville t o Twinsburg? 

4 A. We understand t h a t those are r e c e i v e r 

5 c o n t r a c t s , so t h e r e f o r e we don't have t h a t 

6 i n f o r m a t i o n . These are C o n r a i l c o n t r a c t s and 

7 I N o r f o l k Southern i s not a p a r t y t o those c o n t r a c t s , 

8 so we do not have the i n f o r m a t i o n . 

9 Q. So you do not know the e x p i r a t i o n date? 

10 A. That's c o r r e c t . 

11 Q. And th a t a p p l i e s as w e l l on the movement 

12 from Woodville of aggregates moving t o Hugo? 

13 A. That i s c o r r e c t . 

14 Q. And do you know the c o n t r a c t r a t e t h a t 

15 C o n r a i l c u r r e n t l y assesses on shipm.ents of lime 

16 from Woodville to Weirton? 

17 A. No. 

18 I Q. To Mingo Junction? 

19 I A. No. 

20 Q. Do you know the e x p i r a t i o n date of the 

21 Weirton contract? 

2 2 A. No. 

ACE-FEDERAL REPORTERS, INC. 
Nationwide Coverage 

202-347-3700 800-33̂ 4646 41O484-2S50 



CR68004 . 0 
JS 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

THIS DOCUMENT CONTAINS CONFIDENTIAL MATERIAL 

16 

Q. Or t h e Mingo J u n c t i o n c o n t r a c t ? 

A. No. 

Q. As a r e s u l t of the breakup of C o n r a i l which 

t h e a p p l i c a n t s have proposed, we've a l r e a d y s a i d , I 

b e l i e v e , t h a t W o o d v i l l e i s s l a t e d t o become a CSXT 

s t a t i o n ; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And Twinsburg and Hugo are s l a t e d t o become 

N o r f o l k S o uthern s t a t i o n s ? 

A. That i s c o r r e c t . 

Q. S i m i l a r l y , W e i r t o n and Mingo J u n c t i o n a r e 

s l a t e d t o become N o r f o l k Southern s t a t i o n s ? 

A. That i s c o r r e c t . 

Q. And, a c c o r d i n g l y , t he s i n g l e - l i n e C o n r a i l 

movement of agg r e g a t e s from W o o d v i l l e t o Twinsburg 

and Hugo w i l l become a t w o - l i n e CSXT/NS movement; 

i s n ' t t h a t c o r r e c t , Mr. Seale? 

A. Yes. 

Q. And t h e s i n g l e - l i n e C o n r a i l movement of 

l i m e from W o o d v i l l e t o W e i r t o n and Mingo J u n c t i o n 

w i l l become a t w o - l i n e CSXT/Norfolk S o u t h e r n 

movement; i s t h a t n ot c o r r e c t ? 
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1 A. C o r r e c t . 

2 Q. And do you know, Mr. S e a l e , what the common 

3 c a r r i e r r a t e w i l l be that CSXT and Norfolk Southern 

4 w i l l a s s e s s on shipments of aggregates from 

5 Woodville to Twinsburg? 

6 A. No, I do not. 

7 Q. To Hugo? 

8 A. No . 

9 Q. A f t e r the e x p i r a t i o n of the e x i s t i n g 

10 c o n t r a c t and the three years provided by the NIT 

11 League settlement agreement, do you know what 

12 CSXT's and NS j o i n t l i n e c o n t r a c t r a t e w i l l be for 

13 shipments of aggregates from Twinsburg to Hugo? 

14 A. No . 

15 Q. Do you know what the common c a r r i e r r a t e 

16 w i l l be that CSXT and NS w i l l a s s e s s on shipments 

17 of lime from Woodville to Weirton? 

18 A. No . 

19 

«• 
To Mingo Junction? 

20 A. No . 

21 Q. And a f t e r the e x p i r a t i o n of the e x i s t i n g 

22 C o n r a i l c o n t r a c t and the three y e a r s provided by 
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1 t h e NIT League's s e t t l e m e n t agreement, do you know 

2 what t h e j o i n t l i n e CSXT/Norfolk S o u t h e r n c o n t r a c t 

3 r a t e w i l l be on shipments of l i m e f r o m W o o d v i l l e t o 

4 Weir t o n ? 

5 A. No. 

6 Q. To M i i g o J u n c t i o n ? 

7 A. No. 

8 Q. Now, even b e f o r e t h e breakup -- t h e 

9 proposed breakup of C o n r a i l , Mr. Seale, N o r f o l k 

10 S o u t h e r n s e r v e d a nun.ber of s h i p p e r s of a g g r e g a t e s 

11 and l i m e ; i s t h a t not c o r r e c t ? 

12 A. That i s c o r r e c t . 

13 Q. And some of those a r e i n t h e not t o o 

14 d i s t a n t a r ea away f r ^ .i t h e markets o f C l e v e l a n d and 

15 Akron and mines i n Ohio and P e n n s y l v a n i a ; i s t h a t 

16 c o r r e c t ? 

17 A. Not d e f i n i n g what i s "not t o o d i s t a n t , " 

18 w i t h t h a t -- t h a t q u a l i f i e r , yes. 

19 I Q. And would you agree t h a t among t h e s h i p p e r s 

20 of a g g r e g a t e s t h a t N o r f o l k S o u t h e r n serves t h a t 

21 t h e r e a r e c o m p e t i t o r s or p o t e n t i a l com.petitors o f 

22 M a r t i n M a r i e t t a a t Twinsburg and Hugo? 
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1 I A. There a re p o t e n t i a l c o m p e t i t o r s i n every 

2 I m a r k e t . 

3 Q. S p e c i f i c a l l y , Mr. Seale, wouldn't Sandusky 

4 Crushed Stone i n Par k e r t o w n , Ohio, be one? 

5 A. Yes, t h a t i s an example o f a j o i n t l i n e 

6 move t o d a y , N o r f o l k S o u t h e r n / C o n r a i l t o Twinsburg 

7 and t h a t i s - -

8 Q. And w i l l become s i n g l e l i n e movement; 

9 c o r r e c t ? 

10 A. C o r r e c t , but t h e y ' r e competing today on a 

11 j o i n t l i n e b a s i s . 

12 Q. Yes, b u t a f t e r t h e consummation of t h e 

13 t r a n s a c t i o n , i t w i l l become a s i n g l e l i n e N o r f o l k 

14 S o u t h e r n movement? 

15 A. I t w i l l . 

16 Q. And would you agree t h a t among t h e s h i p p e r s 

17 of l i m e t h a t N o r f o l k S o u t h e r n c u r r e n t l y serves t h a t 

18 e i t h e r are or w i l l be c o m p e t i t o r s of M a r t i n 

19 M a r i e t t a i n W e i r t o n and Mingo J u n c t i o n , t h a t t h a t 

20 would i n c l u d e Carmoose a t Maple Grove? 

21 A. I w c u l d not know whether i t would i n c l u d e 

22 t h a t p a r t i c u l a r s u p p l i e r , b u t a l l markets a r e 
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1 c o m p e t i t i v e and I would f e e l t h a t those two 

2 r e c e i v e r s would be seeking the most c o m p e t i t i v e 

3 d e l i v e r e d p r i c e f o r lime t h a t they could f i n d i n 

4 the market. 

5 Q. Well, i s n ' t Redland at Maple Grove a 

6 f a c i l i t y t h a t you c u r r e n t l y serve? 

7 A. I beli e v e we access t h a t f a c i l i t y through a 

8 s h o r t l i n e r a i l r o a d t h a t connects w i t h N o r f o l k 

9 Southern. 

10 Q. So f o l l o w i n g the consummation of t h i s 

11 proposed t r a n s a c t i o n , N o r f o l k Southern would be 

12 able to o f f e r Redland or Carmoose at Maple Grove 

13 s i n g l e l i n e s ervice to Weirton and Mingo J u n c t i o n ; 

14 i s t h a t not correct? 

15 A. I'm not sure about the s i n g l e l i n e s e r v i c e 

16 aspect of t h a t question, but i f the two r e c e i v e r s 

17 Weirton and Wheeling-Pit were buying -- which they 

18 do - - were purchasing t h e i r lime, we would work i n 

19 c o n j u n c t i o n w i t h them to source t h a t lime where 

20 they d i r e c t e d t h e i r a t t e n t i o n . 

21 Q. Mr. Seale, would you not say t h a t a l l 

22 t h i n g s being equal, a shipper r e c e i v i n g s i n g l e l i n e 
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1 I s e r v i c e i s b e t t e r served tha n a s h i p p e r h a v i n g co 

2 j r e l y on two-].ine r a i l r o a d s e r v i c e ? 

3 I A. S i n g l e l i n e s e r v i c e i s g e n e r a l l y more 

4 e f f i c i e n t and more e x p e d i e n t t h a n j o i n t l i n e 

5 s e r v i c e . 

6 Q. And wasn't t h a t one of t h e fo r e m o s t 

7 b e n e f i t s of t h i s proposed t r a n s a c t i o n t h a t you 

8 c i t e d i n your opening t e s t i m o n y ? 

9 A. Yes. 

10 Q. And you s p e l l e d out i n g r e a t d e t a i l -- we 

11 needn't read i t a.M t o g e t h e r , page 287 o f your 

12 t e s t i m o n y you i n d i c a t e aing...e l i n e s e r v i c e i s 

13 g e n e r a l l y more e f f i c i e n t , i t e l i m i n a t e s t h e waste 

14 of i n t e r c h a n g e , p r o v i d e s f a s t e r more r e l i a b l e 

15 t r a n s i t t i m e , and i t reduces s e r v i c e v a r i a b i l i t y 

16 and so on. You're s t i l l of t h a t view a r e you n o t , 

17 Mr. Seale? 

18 A. Yes. 

19 I Q. And you c o n t i n u e on the f o l l o w i n g page, as 

20 I I r e c a l l , t o t h e same e f f e c t . And you remain of 

21 t h a t view? 

22 A. Yes. 
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1 I Q. The b e n e f i t s of s i n g l e l i n e s e r v i c e ? 

2 A. Yes. 

3 Q. I n view of your cwn t e s t i m o n y , Mr. Seale, 

4 I would you deem i t un r e a s o n a b l e f o r Margin M a r i e t t a 

5 t o have been concerned about l o s i n g s i n g l e l i n e 

6 s e r v i c e on shipments f r o m Twinsburg -- I mean from 

7 W o o d v i l l e t o Twinsburg and Hugo? Would you 

8 c o n s i d e r t h a t concern t c have been unreasonable? 

9 A. D e f i n e "unreasonable" f o r me. 

10 Q. That t h e y would have been a p p r e h e n s i v e t h a t 

11 t h e b e n e f i t s of s i n g l e l i n e s e r v i c e would be l o s t ; 

12 t h a t w i t h an i n t e r c h a n g e between N o r f o l k 

13 S o u t h e r n -- between CSXT and N o r f o l k S o u t h e r n a t 

14 Toledo t h e r e i t would be l e s s e f f i c i e n t t h a n s i n g l e 

15 l i n e s e r v i c e ; t h a t i t would g e n e r a t e a c o s t of 

16 i n t e r c h a n g e , i t would be s l o w e r , t r a n s i t t i m e s 

1'7 would n ot be q u i t e as r e l i a b l e , t he u t i l i z a t i o n o f 

18 c a r s and l o c o m o t i v e s would n ot be as g r e a t . A l l 

19 those b e n e f i t s which you t o u t e d i n your o p e n i n g 

20 t e s t i m o n y as b e i n g t h e b e n e f i t s of s i n g l e l i n r ; 

21 s e r v i c e , M a r t i n M a r i e t t a f e l t would be l o s e . 

7.2 MR. ALLEN: What's y o u r q u e s t i o n ? 
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1 BY MR. KAHN: 

2 Q. Was t h a t n ot a r e a s o n a b l e assumption f c r 

3 M a r t i n M a r i e t t a t o have made? 

4 A. M a r t i n M a r i e t t a has access - - w i l l have 

5 access t o a new - - two new c a r r i e r s w i t h r e s p e c t t o 

6 expanded s i n g l e l i n e s e r v i c e . CSX out of W o o d v i l l e 

7 w i l l s e r v e a l l t h e markets east of t h e M i s s i s s i p p i 

8 on a s i n g l e l i n e basi-: and t h r o u g h o u t Ohio. The 

9 o p p o r t u n i t i e s f o r them t o have s i n g l e l i n e s e r v i c e 

10 i s , i n my mind, e q u i v a l e n t t o or g r e a t e r t h a n any 

11 c o n c e r n t h a t might e x i s t of c o n v e r t i n g a s i n g l e 

12 l i n e move t o a j o i n t l i n e move t o Hugo or t o 

13 T w i n s b u r g . 

14 Q. W e ' l l g e t t o t h a t , b u t l e t ' s c o n c e n t r a t e 

15 f o r t h e t i m e b e i n g , i f you would p l e a s e , Mr. Seale, 

16 on t h e e x i s t i n g customers of M a r t i n M a r i e t t a . I'm 

17 r e f e r r i n g t o W h i t e s t o n e a t Twinsburg, I'm r e f e r r i n g 

18 t o Honker a t Hugo, I'm r e f e r r i n g t o W e i r t o n S t e e l 

19 a t W e i r t o n , and W h e e l i n g - P i t t s b u r g h a t Mingo 

2 0 J u n c t i o n . 

21 Now, do you f e e l t h a t t he concerns t h a t 

22 were e x p r e s s e d i n t h e s e t t l e m e n t d i s c u s s i o n s by 
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M a r t i n M a r i e t t a were unreasonable? 

MR. ALLEN: I t h i n k he answered y o u r 

ques t i o n . 

MR. XAHN: I don't b e l i e v e he d i d b u t i f he 

d i d , may I have i t again? 

THE WITNESS: There are o p p o r t u n i t i e s f o r 

M a r t i n M a r i e t t a t o seek new s i n g l e l i n e m a r k e t s , 

p l u s serve t h e e x i s t i n g markets a t W e i r t o n , Mingo 

J u n c t i o n , Hugo and Twinsburg. We, i n our i n d u s t r y 

t o d a y , we have a l o t of j o i n t l i n e t r a f f i c chat 

moves s u c c e s s f u l l y and w i t h d e d i c a t e d power, 

r u n - t h r o u g h s e r v i c e , u n i t t r a i n s , w h ich M a r t i n 

M a r i e t t a has the o p p o r t u n i t y t o s h i p combined 

volumes t o Hugo and Twinsburg t o g e n e r a t e a u n i t 

t r a i n , t h e y w i l l have t h e access t o s e r v i c e t h a t i s 

c o m p e t i t i v e . 

BY MR. KAHN: 

Q. W e l l , t h a t leads me e x a c t l y , Mr. Seale, 

i n t o what I was go i n g t o get i n t o n e x t . Whether 

co u n s e l c h a r a c t e r i z e s i t as s e t t l e m e n t d i s c u s s i o n s 

or n o t , t h e r e were exchanges i n between M a r t i n 

M a r i e t t a and t h e a p p l i c a n t s b e f o r e we f i n a l l y --
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1 before Martin M a r i e t t a f i n a l l y f e l t i t had to 

2 p a r t i c i p a t e i n t h i s proceeding. And I would l i k e 

3 to have i d e n t i f i e d f i r s t a l e t t e r from Mr. D e r r i c k 

4 W. Smith to Mr. P h i l i p J . S i p l i n g dated October 7, 

5 as E x h i b i t Number 1. 

6 (Seale E x h i b i t No. 1 

7 was marked f or 

8 i d e n t i f i c a t i o n . ) 

9 MR. KAHN: As E x h i b i t Number 2, a l e t t e r 

10 from Mr. Grant Godwin to Mr. Smith dated October 

11 ' 9 . 

12 (Seale E x h i b i t No. 2 

13 was marked f o r 

14 i d e n t i f i c a t i o n . ) 

1 5 

16 

MR. KAHN: As E x h i b i t Number 3, a l e t t e r 

from Mr. Grant Godwin to Mr. Gary Wendorf dated 

17 October 9. 

18 (Seale E x h i b i t No. 3 

19 was marked f o r 

20 1 i d e n t i f i c a t i o n . ) 

21 MR. KAHN: As E x h i b i t Number 4, a l e t t e r 

22 from Mr. Wendorf to Mr. Grant Godwin dated October 
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1 14 . 

2 (Seale E x h i b i t No. 4 

3 was marked f o r 

4 i d e n t i f i c a t i o n . ) 

5 MR. KAHN: As E x h i b i t Number 5, a l e t t e r 

6 from D e r r i c k W. Smith t o P h i l i p S i p l i n g d a t e d 

7 October 16. 

8 (Seale E x h i b i t No. 5 

9 was marked f o r 

10 i d e n t i f i c a t i o n . ) 

11 MR. KAHN: And f i n a l l y E x h i b i t 6, a l e t t e r 

12 from Mr. Grant Godwin t o Mr. D e r r i c k W. Smith dated 

13 October 16. 

14 (Seale E x h i b i t No. 6 

15 was marked f o r 

16 i d e n t i f i c a t i o n . ) 

1 7 MR. SIPE: F r i t z , c o u l d I ask a q u e s t i o n of 

18 c l a r i f i c a t i o n ? These l e t t e r s d o n't have Bates 

19 stamps on them. Do you know whether t h e y were 

2 0 produced i n d i s c o v e r y or whether t h e y came from 

2 1 M a r t i n M a r i e t t a ' s f i l e s or what t h e i r source i s ? 

22 MR. KAHN: They were w i t h h e l d . They were 
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1 i d e n t i f i e d as w i t h h e l d documents because I f e l t 

2 t h a t t h e d i s c l o s u r e of c o n f i d e n t i a l s e t t l e m e n t 

3 n e g o t i a t i o n s would be improper. But s i n c e we are 

4 now d i s c u s s i n g s e t t l e m e n t n e g o t i a t i o n s , I f e l t 

5 o b l i g e d t h a t we needed t o produce a t l e a s t t h i s 

6 correspondence. 

7 MR. SIPE: W e l l , was t h e r e -- d i d you f i l e 

8 something i n d i s c o v e r y i n d i c a t i n g t n e documents 

9 e x i s t e d b u t were b e i n g w i t h h e l d ? 

10 MR. KAHN: Yes, I produced a schedule of 

11 w i t h h e l d documents. 

12 BY MR. KAHN: 

13 Q. Mr. Seale, b e f o r e t o d a y , d i d you see any of 

14 these l e t t e r s ? 

15 A. I saw these l e t t e r s y e s t e r d a y . 

16 Q. B e f o r e y e s t e r d a y , Mr. Seale, d i d you sec 

17 t h e l e t t e r s ? 

18 A. No. 

19 Q. he l e t t e r s suggest, Mr. Seale, t h a t you 

20 j p e r o ^ i i a l l y were not d i r e c t l y i n v o l v e d i n t h e 

21 s e t t l e m e n t d i s c u s s i o n s ; i s t h a t c o r r e c t ? 

22 A. That i s c o r r e c t . 
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1 Q. And t h e s e t t l e m e n t d i s c u s s i o n s these 

2 l e t t e r s suggest were p r i m a r i l y between Mr. D e r r i c k 

3 W. Smith, a s s i s t a n t v i c e p r e s i d e n t m i n e r a l s 

4 m a r k e t i n g of CSXT and Mr. P h i l i p J. S i p l i n g , s e n i o r 

5 v i c e p r e s i d e n t or Mr. Grant Godwin, v i c e p r e s i d e n t 

6 m a r k e t i n g of M a r t i n M a r i e t t a , were t h e y not? 

7 A. These l e t t e r s show t h a t . 

8 Q. And N o r f o l k S o u t h e r n e s s e n t i a l l y was kept 

9 i n f o r m e d of those s e t t l e m e n t d i s c u s s i o n s by co p i e s 

10 o f t h e p r o p o s a l s and c o u n t e r p r o p o s a l s b e i n g 

11 p r o v i d e d t o Mr. Gary G. Wendorf, d i r e c t o r of met a l s 

12 and c o n s t r u c t i o n m a r k e t i n g of N o r f o l k S o u t h e r n ; i s 

13 t h a t n o t c o r r e c t ? 

14 A. Yes. 

15 Q. And i n the o r d i n a r y course of b u s i n e s s , 

16 does Mr. Wendorf r e p o r t t o ycu? 

17 A. Yes. 

18 Q. And d i d Mr. Wendorf keep you a p p r i s e d of 

19 t h e course of the s e t t l e m e n t d i s c u s s i o n s between 

20 t h e a p p l i c a n t s and M a r t i n M a r i e t t a ? 

21 A. Mr. Wendorf r e p o r t s t o one of my a s s i s t a n t 

22 v i c e p r e s i d e n t s who was i n communication w i t h me on 
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1 t h e l a r g e r p a r t s of t h e d i s c u s s i o n , b u t n o t 

2 d e t a i l s . 

3 Q. And d i d you a t any t i m e have o c c a s i o n t o 

4 d i s c u s s w i t h Mr. Wendorf t h e p r o g r e s s of t h e 

5 s e t t l e m e n t d i s c u s s i o n s ? 

6 A. No. 

7 Q. And d i d you o f f e r any s u g g e s t i o n s e i t h e r t o 

8 your a s s i s t a n t v i c e p r e s i d e n t or t o Mr. Wendorf as 

9 t o how th e s e t t l e m e n t m i g h t be achieved? 

10 A. No. 

11 Q. I n the f i r s t p a r a g r a p h of Mr. D e r r i c k ' s 

12 l e t t e r t o Mr. S i p l i n g of October 7, E x h i b i t 1, on 

13 I page 2, f i r s t p aragraph of page 2, Mr. D e r r i c k 

14 says, "CSXT and NS u n d e r s t a n d t h a t t h e p r i n c i p a l 

15 concern of M a r t i n M a r i e t t a i s t h a t some movements 

16 of l i m e and aggregates f r o m y o u r W o o d v i l l e f a c i l i t y 

17 t h a t c u r r e n t l y move i n C o n r a i l s i n g l e l i n e s e r v i c e 

18 I w i l l move i n CSXT/NS j o i n t l i n e s e r v i c e i f t h e 

19 a p p l i c a t i o n i s approved. We f u r t h e r u n d e r s t a n d 

20 I t h a t you are concerned t h a t t h e c u r r e n t l e v e l o f 

21 C o n r a i l s i n g l e l i n e s e r v i c e w i l l d e t e r i o r a t e i f 

CSXT/NS . o i n t l i n e s e r v i c e i s s u b s t i t u t e d f o r 
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C o n r a i l ' s e x i s t i n g s e r v i c e on c e r t a i n s h ipments." 

Do you agree, Mr. Seale, t h a t f o r purposes 

of t h e s e t t l e m e n t d i s c u s s i o n t he a p p l i c a n t s 

u n d e r s t o o d t h e f o r e g o i n g , t h e para g r a p h t h a t I have 

j u s t r e a d , t o be M a r t i n M a r i e t t a ' s p r i m a r y 

concerns ? 

A. Yes. 

MR. SIPE: J u s t f o r the r e c o r d , you 

r e f e r r e d a couple of t i m e t o the a u t h o r of t h i s 

l e t t e r as "Mr. D e r r i c k . " I t ' s a c t u a l l y Mr. Smith. 

His f i r s t name i s D e r r i c k . 

MR. KAHN: I beg your pardon. Thank you, 

Sam. 

BY MR. KAHN: 

Q. And t h e n i n Mr. Grant Godwin's response of 

October 9, i n E x h i b i t 2, Mr. Godwin s t a t e s , "As we 

have s t a t e d on a number of o c c a s i o n s , t h e 

c o n t i n u a n c e and g r o w t h of aggregate and l i m e 

shipments from W o o d v i l l e on a c o m p e t i t i v e b a s i s i s 

a b s o l u t e l y c r i t i c a l t o t h e concinued p r o f i t a b i l i t y 

of t h a t p l a n t . The p r e s e n t r a t e / s e r v i c e s t r u c t u r e 

i s v e r y s e n s i t i v e t o c o m p e t i t i v e a l t e r n a t i v e s and 
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1 w i t h only minor changes i s s u s c e p t i b l e of l o s s . 

2 The pending s h i f t from s i n g l e l i n e t o t w o - l i n e 

3 movements of a major p r o p o r t i o n of t h a t t r a f f i c i s 

4 of major concern. This concern i s based on p r i o r 

5 experience and knowledge of t w o - l i n e s e r v i c e 

6 I i n v a r i a b l y i n v o l v i n g higher costs and/or degraded 

7 s e r v i c e . " 

8 To your knowledge, Mr. Seale, d i d the 

9 a p p l i c a n t s dispute Mr. Godwin's statement during 

10 the course of the settlement discussions? 

11 I A. Yes. 

12 I Q. Can you i n d i c a t e when and where? 

13 A. I n E x h i b i t 1, the l e t t e r from Mr. Smith 

14 i n d i c a t e d our j o i n t b e l i e f t h a t we could provide 

15 the j o i n t l i n e s e r v i c e t h a t was both c o m p e t i t i v e 

16 economically and ex p e d i e n t l y w i t h respect to 

17 t r a n s i t time. I t appears to me t h a t E x h i b i t 1 and 

18 E x h i b i t 2 are two d i f f e r e n t views of two p a r t i e s 

19 t h a t are both expressing t h e i r b e l i e f s . 

20 Q. But nothin g f o l l o w e d Mr. Godwin's l e t t e r to 

21 suggest that? Ln other words, Mr. Godwin was 

22 t a k i n g issue w i t h Mr. Smith's c h a r a c t e r i z a t i o n . 
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1 A. I don't see a n y t h i n g i n t h e e x h i b i t s t h a t 

2 addresses t h a t a f t e r the October 9 t h l e t t e r . 

3 O. Mr. Seale, i s t h e r e a n y t h i n g w i t h i n y o u r 

4 e x p e r i e n c e t h a t t h e a p p l i c a n t s m ight have o f f e r e d 

5 t o have a l l a y e d M a r t i n M a r i e t t a ' s concerns about 

6 t h e l o s s of s i n g l e l i n e s e r v i c e ? I n o t h e r words, 

7 s h o r t o f co n v e y i n g the Toledo t o W o o d v i l l e l i n e t o 

8 N o r f o l k S o u t h e r n , or g r a n t i n g N o r f o l k S o u t h e r n 

9 I t r a f f i c r i g h t s t o o p e r a t e over t h e T o l e d o - W o o d v i l l e 

10 l i n e , i s t h e r e a n y t h i n g t h e a p p l i c a n t s m ight have 

11 done t o m i n i m i z e t h e e f f e c t s of t w o - l i n e s e r v i c e 

12 t h a t t h e breakup of C o n r a i l w i l l o c casion? 

13 A. Yes, we o f f e r e d t o honor t h e e x i s t i n g r a t e s 

14 I t h a t a r e under c o n t r a c t w i t h C o n r a i l . We a l s o have 

15 a NIT League agreement which w i l l c o n t i n u e such 

16 r a t e f o r a t h r e e - y e a r p e r i o d a f t e r our c l o s i n g t i m e 

17 which extends t h e s i n g l e l i n e c o n t r a c t r a t e t h a t 

18 C o n r a i l h o l d s w i t h those r e c e i v e r s . 

19 We a l s o proposed an o p e r a t i o n a l arrangement 

20 under which r u n - t h r o u g h power would be used f r o m 

21 W o o d v i l l e and t h a t Hugo and Twinsburg b u s i n e s s 

22 c o u l d be combined i n t o a u n i t and r u n t h r o u g h 
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1 Toledo on a u n i t t r a i n o p e r a t i o n w i t h r e g u l a r 

2 s e r v i c e on beyond the two d e s t i n a t i o n s . 

3 Q. Can you show me anywhere i n CSXT's l e t t e r s , 

4 E x h i b i t s 2 o r 5, where t h a t was o f f e r e d ? I t h i n k 

5 t h a t s h o u l d be E x h i b i t s 1 and 5. 

6 MR. ALLEN: You meant t o say E x h i b i t 1 and 

7 5? 

8 MR. KAHN: 1 and 5, yes. CSXT's l e t t e r s . 

9 THE WITNESS: On page 4 of t h e October 7 t h 

10 l e t t e r t o Mr. S i p l i n g , under " S e r v i c e , " and I 

11 q u o t a : " U t i l i z i n g NS r u n - t h r o u g h power, shipments 

12 w i l l move t o Toledo, Ohio. Regular t r a i n s e r v i c e 

13 w i l l e x i s t f o r movement beyond Tol e d o , Ohio. To 

14 s u p p o r t t h e most e f f i c i e n t s e r v i c e , s h i p p e r s h o u l d 

15 l o c a l , b i l l , and p r e b l c c k movements t o b o t h Hugo 

16 and Twinsburg on t h e same day." 

17 BY MR. KAHN: 

18 Q. Does t h a t s t a t e t h a t t h e a p p l i c a n t s are 

19 p r e p a r e d t o o f f e r r u n - t h r o u g h t r a i n s e r v i c e from 

20 W o o d v i l l e t o Twinsburg? 

21 A. I t s t a t e s e x a c t l y what i t says, which i s 

22 r u n - t h r o u g h power t o Toledo and r e g u l a r t r a i n 

ACE-FEDERAL REPORTERS, INC. 
Nationwide Coverage 

202-347-37D0 800-336464S 410484-2550 



CR68004 . 0 
JS 

THIS DOCUMENT CONTAINS CONFIDENTIAL MATERIAL 

34 

1 s e r v i c e f o r movement beyond Toledo, Ohio. 

2 Q. That's not how u n i t t r a i n s are h a n d l e d , i s 

3 i t , Mr. Seale? 

4 A. I t depends on how you d e f i n e u n i t t r a i n s . 

5 T h i s g e t s i t t o a s i n g l e l i n e c a r r i e r , N o r f o l k 

6 S o u t h e r n , f o r e x p e d i e n t movement beyond Toledo t o 

' 
t h e two d e s t i n a t i o n s . 1 

8 Q. And i t ' s r e g u l a r t r a i n s . 

9 A. Regular t r a i n s e r v i c e can be good t r a i n 

10 s e r v i c e . 

11 Q. But t h a t ' s not r u n - t h r o u g h t r a i n s e r v i c e . 

12 i s i t ? 

13 A. I n the d e f i n i t i o n of t r a i n s e r v i c e , I would 

14 not want t o c a t e g o r i z e r e g u l a r t r a i a s e r v i c e as 

15 b e i n g i n f e r i o r t o r u n - t h r o u g h t r a i ' ^ s e r v i c e . 

16 Q. I d i d n ' t ask you whether i t was i n f e r i o r . 

17 I s i m p l y asked you where i n these n e g o t i a t i o n s i n 

18 y o u r judgment t h a t t h e a p p l i c a n t s propose t o o f f e r 

19 M a r t i n M a r i e t t a the e q u i v a l e n t of u n i t t r a i n 

20 s e r v i c e f r c m i t s mine a t Twinsburg [ s i c . ] t o i t s 

21 customers i n Hugo or Twinsburg? 

22 MR. ALLEN: For t h e r e c o r d , I don't b e l i e v e 
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1 t h a t was your p r e v i o u s q u e s t i o n , b u t now t h a t i t ' s 

2 y o u r q u e s t i o n , go ahead and answer i t . 

3 THE WITNESS: As I p r e v i o u s l y b t a t e d , we 

4 proposed i n t h i s l e t t e r of October 7 t h t o 

5 Mr. P i p l i n g t h a t we would use r u n - t h r o u g h power, 

6 wh i c h i s a power exchange, on t h e u n i t s t h a t wculd 

7 be l o a d e d a t W o o d v i l l e t h r o u g h Toledo, N o r f o l k 

8 S o u t h e r n t o Twinsburg and Hugo. 

3 BY MR. KAHN: 

10 Q. Run-through t r a i n s ? 

11 A. Run-through power. 

12 Q. W i t h no change of power from W o o d v i l l e t o 

13 Twinsburg? 

14 I A. That i s -̂ t h a t i s what we o f f e r e d . 

15 Q. W i t h a 60-ca.-- t r a i n r u n n i n g s t r a i g h t 

16 t h r o u g h ? 

17 A. I d c n ' t have the sch e d u l e i n f r o n t of me. 

18 Q. Why are we here t o d a y i f t h a t ' s what you 

19 t h i n k t h e a p p l i c a n t s o f f e r e d ? 

20 MR. ALLEN: I o b j e c t t o t h a t q u e s t i o n . 

21 We're here t o d a y because you have sought t o depose 

22 him. 
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1 BY MR. KAHN: 

2 Q. A l l r i g h t . 

3 MR. ALLEN: A l t h o u g h i t seems t o me a 

4 I p e r t i n e n t q u e s t i o n . 

5 MR. SIPE: Kind of m e t a p h y s i c a l , though. 

6 BY MR. KAHN: 

7 Q. W i t h r e s p e c t t o your s t a t e m e n t a t page 497 

a t h a t b o t h M a r t i n M a r i e t t a and N a t i o n a l Lime 

9 r e q u e s t e d 10- t o 20-year commitments, t o which 

10 n e i t h t r N o r f o l k Southern n c r CSX was w i l l i n g t o 

11 agree w i t h o u t access t o C o n r a i l c o s t d a t a , a r e you 

12 I s u g g e s t i n g , Mr. Seale, t h a t M a r t i n M a r i e t t a would 

13 not have s e t t l e d f o r a f i v e - y e a r commitment? 

14 ! A. I don't know. 

15 Q. Would yoa take a l o o k a t E x h i b i t 6, which I 

16 b e l i e v e i s Grant Godwin's l e t t e r t o Mr. Smith d a t e d 

17 Ociober 16. And the p a r a g r a p h t h a t s t a r t s , "We, of 

18 co u r s e , would l i k e a l o n g - t e r m p e r s p e c t i v e of 20 

19 y e a r s . However, r e a l i s t i c a l l y , depending on t h e 

20 s e r v i c e p r o p o s a l , we r e c o g n i z e d a p e r i o d of f i v e t o 

21 t e n p l u s y e a r s might have t o be c o n s i d e r e d . " 

22 Do you know whether t h e a p p l i c a n t s ever 
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o f f e r e d t o s e t t l e based on a f i v e - y e a r commitment? 

A. I'm not aware of t h a t p e r s o n a l l y . The way 

I r e a d t h i s i s t h a t t h i s i s a response t o a - - t o 

t h e a p p l i c a n t ' s response t h a t 20 year s was n o t 

a c c e p t a b l e and t h a t t he s t a t e m e n t t h a t f i v e t o t e n 

mi g h t be i s a f t e r t h e f a c t . 

Q. W e l l , are you f a m i l i a r w i t h M a r t i n 

M a r i e t t a ' s comments and r e q u e s t s f o r c o n d i t i o n s ? 

A. Wi t h r e s p e c t t o what p a r t of i t ? 

Q. The r e l i e f t h a t M a r t i n M a r i e t t a i s 

s e e k i n g . 

MR. ALLEN: Your q u e s t i o n i s whether he's 

f a m i l i a r w i t h t he r e l i e f M a r t i n M a r i e t t a i s 

s e e k i n g ? 

MR. KAHN: Yes, s i r . 

THE WITNESS: Yes, i n a g e n e r a l sense. 

BY MR. KAHN: 

Q. Are you aware, Mr. Seale, t h a t on page 20 

M a r t i n M a r i e t t a asks t h a t i f t h e Board o t h e r w i s e 

were t o f i n d t he t r a n s a c t i o n t o be c o n s i s t e n t w i t h 

t h e p u b l i c i n t e r e s t , i t be c o n d i t i o n e d so as t o 

r e q u i r e CSXT t o c o o p e r a t e w i t h N o r f o l k S o u t h e r n i n 
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t h e o p e r a t i o n of r u n - t h r o u g h t r a i n s f r o m W o o d v i l l e 

t o s t a t i o n s on N o r f o l k S o u t h e r n , p r o v i d e d , however, 

t h a t t h e r e be a t e n d e r any one t i m e of no fewer 

t h a n 60 100-ton hopper cars? I f I u n d e r s t o o d your 

t e s t i m o n y , you would be w i l l i n g t o agree t o t h a t . 

A. Again, I w i l l quote d i r e c t l y f r o m what we 

have proposed. Run-through power, shipments w i l l 

move t o Toledo, Ohio, r e g u l a r t r a i n s e r v i c e w i l l 

e x i s t f o r movement from T c l c d o , Ohio. 

Q. Then e x p l a i n t o me what i s t h e d i f f e r e n c e 

between what you read end what I r e a d . 

A. T h i s i s a more s p e c i f i c , narrow d e f i n i t i o n 

of r u n - t h r o u g h t r a i n s . That t h e r u n - t h r o u g h t r a i n 

would be r u n as a u n i t t r a i n d i r e c t l y f r o m 

W o o d v i l l e t o Hugo and Twinsburg, and t h a t t h e Board 

would impose t h a t o p e r a t i n g r e q u i r e m e n t . 

Q. L e t ' s t a k e away the Board i m p o s i n g t h e 

r e q u i r e m e n t . Would you f i n d t h i s an a c c e p t a b l e 

b a s i s f o r r e a c h i n g an agreement? 

A. I would c e r t a i n l y want t o r e v i e w t h a t w i t h 

our o p e r a t i o n s p e o p l e b e f o r e I made t h a t 

commi t.nent. 
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1 Q. Are you aware, Mr. Seale, t h a t on page 21 

2 M a r t i n M a r i e t t a f u r t h e r asks t h a t i f fewer t h a n 60, 

3 b u t not l e s s t h a n 10, 100-ton hopper c a r s be 

4 t e n d e r e d a t any one time f o r t r a n s p o r t a t i o n t o 

5 I s t a t i o n s on N o r f o l k Southern, t h a t t h e y p r e b l o c k 

6 and be handed o f f as a b l o c k of c a r s by CSXT t o 

7 N o r f o l k Southern so as t o pass t h r o u g h t h e Toledo 

8 gateway w i t h o u t t h e need f o r t h e i r c l a s s i f i c a t i o n . 

9 Would you ag r e e a b l e t o t h a t ? 

10 A. Again, I would d e f e r t o my o p e r a t i n g peop]o 

11 t o make t h a t d e c i s i o n i n c o n j u n c t i o n w i t h t he 

12 market d a t a . 

13 Q. How does what I j u s t have r e a d , Mr. Saale, 

14 d i f f e r f r o m what you are r e a d i n g , t h e e x c e r p t f r o m 

15 Mr. Smith's l e t t e r t o Mr. S i p l i . ^ g c f October 7: To 

16 s u p p o r t t h e most e f f i c i e n t s e r v i c e s h i p p e r s s h o u l d 

17 l o a d , b i l l , and p r e b l o c k movements t o b o t h Hugo and 

18 Twinsburg on t h e same way? 

19 MR. SIPE: I am g o i n g t o i n t e r j e c t an 

20 o b j e c t i o n on b e h a l f of CSX. I f you w i l l r e f e r t o 

21 t h e f i n a l page of E x h i b i t 1, t h a t ' s page 9 -- t h i s 

22 i s Mr. Smith's l e t t e r t h a t you have been f o c u s i n g 
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1 I on - - t h e l a s t sentence of t h e l a t e r s t a t e s , " I f we 

2 j have not reached an agre-^m.ent by October 21, 1997, 

3 I hcwever, t h i s p r o p o s a l i s w i t h d r a w n . " 

4 I So t o thfc e x t e n t t h a t t h i s d e p o s i t i o n seems 

5 t o be c o n t e m p l a t i n g a n e g o t i a t i o n o r an a t t e m p t t o 

6 supplement t h e p r e v i c u s d i s c u s s i o n s , from t h e terms 

7 of Mr. Smith's l e t t e r , i t ' s n o t on t h e t a b l e . I 

H mean, maybe t h e r e was a window of o p p o r t u n i t y t h a t 

9 has c l o s e d . And I don't t h i n k any answers t h i s 

10 w i t n e s s i s g o i n g t o g i v e . A, a r e g o i n g t o b i n d CSX 

11 t o a n y t h i n g now; and B, you know, i t ' s n ot i t 

12 doesn't s t r i k e me as a f r u i t f u l way of c o n d u c t i n g a 

13 d i s c u s s i o n . 

14 I f y o u r c l i e n t wants t o t a l k t o my c l i e n t 

15 or N o r f o l k S o u t h e r n , maybe t h e y s h o u l d t a l k t o them 

16 d i r e c t l y as b u s i n e s s p e o p l e . 

17 MR. KAHN: Thank you, Mr. Sip e . 

18 MR. ALLEN: I echo t h e same o b j e c t i o n on 

19 b e h a l f of N o r f o l k S o u t h e r n . 

20 I MR. KAHN: Thank you, Mr. A l l e n . 

2 1 BY MR. KAHN: 

22 Q. Are you aware, Mr. Seale, t h a t M a r t i n 
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M a r i e t t a f i n a l l y asked t h a t t h e Board c o n d i t i o n i t s 

a p p r o v a l of t h e proposed t r a n s a c t i o n by r e q u i r i n g 

t h a t t h e a p p l i c a n t e n t e r i n t o a f i v e - y e a r j o i n t 

r a t e agreement or agreements w i t h M a r t i n M a r i e t t a 

e f f e c t i v e t h e date of t h e Board's d e c i s i o n a t t h e 

e x i s t i n g l e v e l of aggregates and l i m e r a t e s , 

whether t a r i f f exempt, c i r c u l a r , o r c o n t r a c t r a t e s , 

p r o v i d e d however t h a t such r a t e s s h a l l be s h a l l be 

s u b j e c t t o 85 p e r c e n t of an u n a d j u s t e d RCF 

i n c r e a s e ? Were you aware of t h a t ? 

A. I d i d n ' t r e c a l l t h t i n your e a r l i e r 

q u e s t i o n , no. 

Q. Now, i n the l i g h t of t h e c o n d i t i o n s t h a t 

M a r t i n M a r i e t t a has asked t h e s u r f a c e 

t r a n s p o r t a t i o n t o impose, can you e x p l a i n t h e 

s t a t e m e n t i n the n a r r a t i v e a t page 499 a t t h e 

c o n c l u s i o n of the c a r r y o v e r of t h e p a r a g r a p h a t t h e 

to p of t h e page, " M a r t i n M a r i e t t a seeks t h e 

i m p o s i t i o n of c o n d i t i o n s t h a t would r e t a i n s i n g l e 

l i n e s e r v i c e f o r these movements." How do you 

e x p l a i n t h a t statement? 

MR. ALLEN: Where i s t h i s s t a t e m e n t ? 
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1 MR. KAHN: The l a s t sentence of the 

2 c a r r y o v e r paragraph on P-499. 

3 THE WITNESS: That'3 a very s t r a i g h t f o r w a r d 

4 statement. What aspect of i t do you want me t o 

5 expl a i n ? 

6 BY MR. KAHN: 

7 Q. Do you equate run-through t r a i n s as being 

8 s i n g l e l i n e service? 

9 A. No, there's no d i r e c t c o r r e l a t i o n between a 

10 run-through t r a i n and s i n g l e l i n e s e r v i c e . 

11 Q. But we j u s t read t h a t M a r t i n M a r i e t t a ' s 

12 request f o r c o n d i t i o n s i s f o r run-through t r a i n s . 

13 Why would the a p p l i c a n t say t h a t we were asking f o r 

14 c o n d i t i o n s t h a t would r e t a i n s i n g l e l i n e service? 

15 A. I - - I do not know why t h a t d i f f e r e n c e 

16 e x i s t s , unless there's been conversations between 

17 M a r t i n M a r i e t t a ana the p a r t i e s t h a t I'm not aware 

18 of . 

19 Q. This makes reference to the pleading M a r t i n 

20 M a r i e t t a 2, from which I j v s t read. And there are 

21 th r e e c o n d i t i o n s t h a t M a r t i n M a r i e t t a seeks: 

22 Run-through t r a i r ^ s , handling of cars i n bl o c k s , and 
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a f i v e - y e a r r a t e f r e e z e . That's a l l M a r t i n 

M a r i e t t a asks f o r . 

Now, I ' d l i k e you t o e x p l a i n , i f you can, 

Mr. Seale, why i t i s t h a t t h e a p p l i c a n t s say M a r t i n 

M a r i e t t a asks t h a t s i n g l e l i n e s e r v i c e be r e t a i n e d . 

MR. ALLEN: I o b j e c t t o t h e q u e s t i o n . 

Mr. Seale d i d n ' t w r i t e t h i s s t a t e m e n t . And i f you 

want t o argue t h a t we have i n c o r r e c t l y 

|| c h a r a c t e r i z e d M a r t i n M a r i e t t a ' s r e q u e s t f o r 

c o n d i t i o n s , you are f r e e t o do so. But I see no 

p o i n t i n a r g u i n g t h i s p o i n t w i t h Mr. Seale who d i d 

not d r a f t t h e n a r r a t i v e p o r t i o n of t h e t e s t i m o n y . 

MR. KAHN: Thank you, Mr. A l l e n . I w i l l 

ask i t of Mr. Seale as t h e s e n i o r o f f i c i a l f rom 

N o r f o l k Southern o f f e r i n g r e b u * _ t a l t e s t i m o n y . 

THE WITNESS: I w i l l respond t o t h e 

q u e s t i o n w i t h a q u e s t i o n of my own. And I'm 

l o o k i n g a t E x h i b i t 6. I'm l o o k i n g aL M a r t i n 

M a r i e t t a ' s f i l i n g w hich i n d i c a t e s a f i v e - y e a r term, 

but i n Mr. Godwin's l e t t e r of October 1 6 t h he's 

t a l k i n g about a 20-year t e r m . 

BY MR. KAHN: 
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1 Q. L e t ' s get back t o my q u e s t i o n , Mr. Seale. 

2 The q u e s t i o n i s : Can you as t h e s e n i o r N o r f o l k 

3 S o u t h e r n o f f i c i a l r e s p o n d i n g t o t h e comments and 

4 I r e q u e s t f o r c o n d i t i o n s of M a r t i n M a r i e t t a p l e a s e 

5 e x p l a i n why our t h r e e c o n d i t i o n s , r e q u e s t e d 

6 c o n d i t i o n s , have been c h a r a c t e r i z e d as an e f f o r t t o 

7 r e t a i n s i n g l e l i n e s e r v i c e ? 

8 A. I -- I am not aware o f why t h a t 

9 c h a r a c t e r i z a t i o n has been made, b u t i t does appear 

10 t o me, l o o k i n g a t the documents, t h a t t h e r e have 

11 been d i s c u s s i o n s from M a r t i n M a r i e t t a over and 

12 above what was i n t h e i r f i l i n g . And I r e f e r t o 

13 t h a t t h i r d component of t h e i r f i l i n g w h ich i s t h e 

14 t e r m which s t a t e s f i v e y e a r s , and I'm l o o k i n g a t 20 

15 y e a r s i n Mr. Godwin's l e t t e r o f October 1 6 t h . 

16 Q. The r a t e r e q u e s t , Mr. Seale, as s u b m i t t e d 

17 t o t h e S u r f a c e T r a n s p o r t a t i o n Board, l e t me read i t 

18 t o you once more so t h e r e i s no m i s u n d e r s t a n d i n g . 

19 " M a r t i n M a r i e t t a f i n a l l y asks t h a t i t s 

20 a p p r o v a l , " meaning the Board's a p p r o v a l o f t h e 

21 I proposed t r a n s a c t i o n "be c o n d i t i o n e d by r e q u i r i n g 

22 that the a p p l i c a n t s enter i n t o f i v e - y e a r j o i n t r a t e 
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1 agreements w i t h M a r t i n M a r i e t t a e f f e c t i v e t he date 

2 of t h e Board's d e c i s i o n becoming e f f e c t i v e a t t h e 

3 e x i s t i n g l e v e l o f aggrega t e s and l i m e r a t e s , 

4 whether t a r i f f exempt, c i r c u l a r , o r c o n t r a c t r a t e s , 

5 p r o v i d e d however t h a t such r a t e s s h a l l be s u b j e c t 

6 t o 85 p e r c e n t of t h e u n a d j u s t e d RCF i n c r e a s e s . 

7 Now, what i s i t about t h a t c o n d i t i o n t h a t 

8 sugg e s t s t h a t M a r t i n M a r i e t t a wishes t o r e t a i n 

9 s i n g l e l i n e s e r v i c e ? 

10 A. What I'm s a y i n g i s t h a t -- and I have no 

11 way of c o n f i r m i n g t h i s s i n c e I have n o t had d i r e c t 

12 d i s c u s s i o n s w i t h M a r t i n M a r i e t t a -- however, i t 

13 appears t o me t h a t t h e r e has been d i s c u s s i o n of 

14 s i n g l e l i n e s e r v i c e t h a t would be o u t s i d e t h e i r 

15 f i l i n g , j u s t as t h e r e has been d i s c u s s i o n , 

16 a p p a r e n t l y , of a 20-year t e r m w i t h r e s p e c t t o the 

17 1 a p p l i c a t i o n of r a t e s as opposed t o t h e f i v e t h a t 

18 are mentioned i n t h e i r f i l i n g on page 2 1 . 

19 Q. I agree w i t h you, Mr. Seale. We s t a r t e d 

20 o f f , Mr. Seale, h o p i n g f o r conveyance of the l i n e 

21 b e t v e e n Toledo and W o o d v i l l e t o N o r f o l k S o u t h e r n . 

22 We s t a r t e d o f f h o p i n g t h a t CSXT would g r a n t N o r f o l k 
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S o u t h e r n t r a c k a g e r i g h t s . But we're l o n g beyond 

t h a t . We're l o n g beyond 20-year r a t e commitment. 

We're now t a l k i n g about t h e p o s i t i o n of M a r t i n 

M a r i e t t a i n t h i s p r o c e e d i n g as a r t i c u l a t e d i n t h e 

f i l i n g . And the q u e s t i o n i s how do you d e r i v e f r o m 

t h a t f i l i n g a stat e m e n t which says t h a t what M a r t i n 

M a r i e t t a seeks the r e t e n t i o n of s i n g l e l i n e s e r v i c e 

f o r t h e s e movements? 

MR. ALLEN: I t h i n k t h a t ' s been asked and 

answered. He s a i d he d i d n ' t know how. 

BY MR. KAHN: 

Q. That's your answer, Mr. Seale? 

A. That i s c o r r e c t . 

Q. Thank you. D u r i n g t h e course o f t h e 

d i s c u s s i o n s , s e t t l e m e n t d i s c u s s i o n s , Mr. Seale, i n 

a d d i t i o n t o t h e 10- t o 20-year r a t e commitment t h a t 

you say i t sought, what d i d N a t i o n a l Lime want? 

A. I do net know. 

Q. And what does N a t i o n a l Lime seek as 

c o n d i t i o n s i n the STB p r o c e e d i n g ? 

A. I'm not aware o f t h e i r c o n c e r n . 

Q. Would your answers be t h e same w i t h r e s p e c t 
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• 

1 t o W e i n g o t t Dolomite? 

2 A. Yes. 

3 Q. And w i t h r e s p e c t t o Redland Ohio? 

4 A. Yes. 

5 Q. And do you know of any ag g r e g a t e s h i p p e r 

6 who wo u l d be s a t i s f i e d i f t h e Board d i d n o t h i n g 

7 more t h a n ask the a p p l i c a n t s t o agree t o handle 

8 t h e i r shipments i n t h r o u g h t r a i n s , u n i t t r a i n s , t o 

9 ha n d l e i t s c a r s i n b l o c k s , and t o agree t o a 

10 f i v e - y e a r r a t e f r e e z e ? 

11 A. R e s t a t e the q u e s t i o n . 

12 Q. Do you know of any ag g r e g a t e s h i p p e r t h a t 

13 would be s a t i s f i e d w i t h such r e l i e f ? 

14 MR. ALLEN: W i t h t h e r e l i e f t h a t M a r t i n 

15 M a r i e t t a seeks? 

16 BY MR. KAHN: 

17 Q. Comparable. The o p e r a t i o n of 60-car 

18 r u n - t h r o u g h or u n i t t r a i n s , t h e b l o c k i n g of 10 cars 

19 or more, and a f i v e - y e a r r a t e f r e e z e . 

20 A. I cannot respond t o t h a t because I don't 

21 have any f a c t s t o s u b s t a n t i a t e t h e o p i n i o n . 

22 Q. I n your r e v i e w of t h e o p p o s i t i o n t e s t i m o n y 
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i n t h i s case, d i d you f i n d any s h i p p e r who asked 

f o r no g r e a t e r r e l i e f from t h e Sur f a c e 

T r a n s p o r t a t i o n Board t h ? n t h a t t h e a p p l i c a n t s 

c o o p e r a t e t o r u n u n i t t r a i n s , a t h r o u g h t r a i n of 60 

c a r s o r more, t h a t they handle as b l o c k movements 

10 c a r s or more, and t h a t t h e y agree -- t h a t t h e 

a p p l i c a n t s agree t o a modest f i v e - y e a r r a t e 

f r e e z e ? 

MR. SIPE: I o b j e c t t o t h e c h a r a c t e r i z a t i o n 

of "modest" i n p a r t i c u l a r . 

MR. ALLEN: And I o b j e c t t o t h e q u e s t i o n as 

vague and ambiguous. 

BY MR. KAHN: 

J . You may answer i t , Mr. Seale. 

A. There p o t e n t i a l l y c o u l d be. I don't know. 

I'm n o t aware of any. I t ' s a q u e s t i o n t h a t I can ' t 

address f o r f a c t . 

Q. At page 497 of y c u r r e b u t t a l t e s t i m o n y , 

Mr. Seale, "Ou s t a t e t h a t a g g r e g a t e s h i p p e r s such 

as M a r t i n M a r i e t t a whose p l a n t s are or new t h e CSX 

l i k e l y w i l l , i n the l o n g r u n , r e a d j u s t t h e i r market 

f o c u s t o customers l o c a t e d on CSX. Now, do you 
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1 remr.in of t h a t view? 

2 A. Yes. 

3 Q. So i f Martin M a r i e t t a were to look t o the 

4 west i n the sale of i t s aggregates, and you're 

5 p r e t t y knowledgeable about marketing of aggregates, 

6 don't you t h i n k M a r t i n M a r i e t t a would run i n t o the 

7 c o m p e t i t i o n of Indiana Stone and the very cheap 

8 sl a g t h a t ' s a v a i l a b l e i n the Gary area? 

9 A. I'm not aware of t h a t . 

10 Q. And i f Mart i n M a r i e t t a were t o focus t o the 

11 south, would i t s aggregates not run i n t o the 

12 vigorous competition of Nat i o n a l Lime and the other 

13 rock producers of c e n t r a l Ohio? 

14 A. I can't judge t h a t . 

15 Q. And i f Mart i n M a r i e t t a were t o focus t o the 

16 n o r t h , would i t s aggregates not encounter the 

17 c o m p e t i t i o n of rock coming o f f the Great Lakes and 

18 the very cheap slag t h a t ' s a v a i l a b l e i n the D e t r o i t 

19 area? 

20 A. I cannot judge t h a t . 

21 Q. And i f M a r t i n M a r i e t t a , i n assessing the 

22 economics of marketing rock, determined, as i t has. 
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1 t h a t i t must go east t o t h e g r e a t e r C l e v e l a n d and 

2 Ak r o n a r e a , i s n ' t i t f a c e d w i t h t w o - l i n e 

3 CSXT/Norfolk Southern s e r v i c e t o many of t h e 

4 I p o t e n t i a l customers t h e r e ? 

5 MR. ALLEN: I o b j e c t t o t h e q u e s t i o n which 

6 assumes something t h a t has no f o u n d a t i o n , namely 

7 t h a t M a r t i n M a r i e t t a has s a i d t h a t i t must l o o k 

8 e a s t . I see no f o u n d a t i o n i n any of t h e documents 

9 f o r t h a t c h a r a c t e r i z a t i o n . 

10 BY MR. KAHN: 

11 Q. You may answer t h e q u e s t i o n , Mr. Seale. 

12 A. Mr. Kahn, I would remind you t h a t a t 

13 T w i n s b u r g , Sandusky Crushed Stone competes j o i n t 

14 l i n e t o d a y w i t h M a r t i n M a r i e t t a and t h e y ' r e coming 

13 o u t of t h a t C l e v e l a n d area between Sandusky and 

16 C l e v e l a n d . So i t t e l l s me t h a t , yes, t h e r e i s 

17 c o m p e t i t i o n , but t h e r e ' s a way a d d r e s s i n g t h a t 

18 c o m p e t i t i o n . J o i n t l i n e and s i n g l e l i n e . 

19 Q. N o t w i t h s t a n d i n g Mr. Sipe's o b j e c t i o n s and 

20 Mr. A.llen's, l e t me ask you, Mr. Seale, a r e you an 

21 a u t h o r i t y to perhaps explore a settlement even at 

22 t h i s l a t e date? 
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1 MR. SIPE: On b e h a l f of N o r f o l k Southern? 

2 BY MR. XAHN: 

3 Q. On b e h a l f of N o r f o l k S o u t h e r n . 

4 MR. ALLEN: Are you a s k i n g him whether he 

5 would c o n s i d e r s e t t l e m e n t d i s c u s s i o n s w i t h M a r t i n 

6 M a r i e t t a a t t h i s l a t e date? I s t h a t your 

7 q u e s t i o n ? 

8 BY MR. KAHN: 

9 Q. That's t h e q u e s t i o n . 

10 A. I n t h e e n t i r e p r o c e e d i n g on b e h a l f of 

11 N o r f o l k S o u t h e r n , a g a i n I'm s p e a k i n g s t r i c t l y as my 

12 e n t i r e t e s t i m o n y ^%s been on b e h a l f of N o r f o l k 

13 S o u t h e r n . 

14 Q. Yes. 

15 A. I f t h e r e i s any way t h a t we can s e t t l e or 

16 r e a c h an agreement t h a t w i t h a good customer l i k e 

17 M a r t i n M a r i e t t a or N a t i o n a l Lime and Stone, 

18 o b v i o u s l y we would be v e r y , v e r y p l e a s e d t o do so. 

19 Q. And based on our d i s c u s s i e n s t h i s morning, 

20 Mr. Seale, would you t a k e t h a t back and perhaps 

21 e x p l o r e i t ? 

22 A. I would be g l a d t o do t h a t . 
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Q. Thank you, t h a t ' s a l l I have. 

EXAMINATION BY COUNSEL FOR NATIONAL LIME AND STONE 

BY MR. DRIVER: 

Q. Good morning, Mr. Seale. My name i s Ken 

D r i v e r . I'm here as counsel on b e h a l f of N a t i o n a l 

Lime and Stone Company. 

J u s t t o v e r i f y t h i n g s , you a r e t h e same Don 

Seale t h a t had a v e r i f i e d s t a t e m e n t i n c l u d e d i n t h e 

a p p l i c a n t ' s r e b t . t t a l s u b m i s s i o n t h a t addressed the 

c l a i m s of N a t i o n a l Lime and Stone; i s t h a t c o r r e c t ? 

A. Yes. 

Q. Are you aware of any o t h e r w i t n e s s on 

b e h a l f of N o r f o l k Southern or e i t h e r of t h e two 

a p p l i c a n t s t h a t addressed the f a c t s r a i s e d by 

N a t i o n a l Lime and Stone Company i n i t s October 21st 

p r o t e s t ? 

A. I am not aware of any o t h e r s . 

Q. Mr. Seale, are you aware of any s t u d i e s or 

an a l y s e s t h a t t h e a p p l i c a n t s p e r f o r m e d , o r have had 

per f o r m e d , i n c o n n e c t i o n w i t h your response t o 

N a t i o n a l ' s c l a i m s ? 

A. I'm am not p e r s o n a l l y aware, no. 
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1 Q . I want t o r e f e r you t o a s p e c i f i c page of 

2 t h e a p p l i c a n t ' s n a r r a t i v e f i l i n g . The page 

3 r e f e r e n c e I have i s a c t u a l l y d e s i g n a t e d as HC-505. 

4 I c o u l d a l s o g e t you a p u b l i c page r e f e r e n c e i f you 

5 want t h a t . 

6 MR. SIPE: I w i l l s t a t e f o r t h e r e c o r d t h a t 

7 Mr. Seale i s n o t a u t h o r i z e d t o see H i g h l y 

8 C o n f i d e n t i a l i n f o r m a t i o n and ,ny r e c o l l e c t i o n i s 

9 t h a t t h e d i s c u s s i o n of N a t i o n a l Lime and Stone does 

10 i n v o l v e c e r t a i n H i g h l y C o n f i d e n t i a l i n f o r m a t i o n . 

11 So I would j u s t ask t o you make sure t h a t you don't 

12 d i s c l o s e any of t h a t t o him. 

13 BY MR. DRIVER: 

14 Q. I a p p r e c i a t e t h a t and t h e p o r t i o n s t h a t I'm 

15 a c t u a l l y g o i n g t o ask you about, Mr. Seale, a r e 

16 a c t u a l l y p o r t i o n s t h a t a r e c o n t a i n e d i n b o t h 

17 v e r s i o n s . I n f a c t , j u s t t o s i m p l i f y t h i n g s why 

18 don't I t u r n t o t h a t so t h a t we can a v o i d any 

19 i n a d v e r t e n t l e t me c r o s s r e f e r e n c e t h i s b r i e f l y . 

20 What I want t o r e f e r you t o i s a t P-505, 

21 and i t i s midway t h r o u g h t h e page and i t ' s a 

22 sentence t h a t s t a r t s " i n f a c t . " The s t a t e m e n t 
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1 t i m e t o g e t h e r . 

2 A. Thank you. 

3 Q . I have no f u r t h e r q u e s t i o n s a t t h i . ^ 

4 t ime. 

5 MR. LYONS: We've been i n s e s s i o n f o r 

6 about an hour and 40 min u t e s . Would a 

7 f i v e - m i n u t e break be i n o r d e r p r i o r t o the next 

8 p a r t y ? 

9 (Recess.) 

10 EXAMINATION BY COUNSEL FOR 

X I MARTIN MARIETTA MATERIALS, INC. 

12 BY MR. KAHN: 

13 Q. Mr. Snow, my name i s F r i t z R. Kahn and 

14 I r e p r e s e n t M a r t i . . M a r i e t t a M a t e r i a l s , I n c . of 

15 R a l e i g h , N o r t h C a r o l i n a . I have v e r y few 

16 q u e s t i o n s and the i n i t i a l one, i t w i l l be a 

17 f o l l o w - u p t o a q u e s t i o n or two t h a t you were 

18 asked by Mr. McBride. 

19 As I r e c a l l , you p r a c t i c e d law w i t h t he 

20 law f i r m of Wheeler & Wheeler'; 

21 A. Yes, I d i d . 

22 

24 

Q. And do you r e c a l l what y-ars t h a t may 

23 have been? 

A. That was l a t e '60s, maybe '67, '66 

25 t h r o u g h 1972, I t h i n k 
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1 Q. And Wheeler & Wheeler was known as a 

2 t ran.9portat i o n law f i r m , was i t not? 

3 A. Yes, i t was. 

4 Q. And Wheeler & Wheeler r e p r e s e n t e d one 

5 or more r a i l r o a d s ? 

6 A. Yes, i t d i d . 

7 Q. And i n p r a c t i c i n g w i t h Wheeler & 

8 Wheeler, you were a d m i t t e d t o p r a c t i c e b e f o r e t h e 

9 I n t e r s t a t e Commerce Commission? 

10 A. I must have been, Mr. Kahn, because I 

11 d i d appear over t h e r e a few t i m e s . 

12 Q. So I t h i n k i t ' s s a f e t o say, would i t 

13 not be, Mr. Snow, t h a t you have more than s i m p l y 

14 a layman's knowledge oT the r e g u l a t o r y scheme t o 

15 which the r a i l r o a d s of t l i i s n a t i o n are s u b j e c t ? 

16 A. Yes, I t h i n k t h a t ' s f a i r , r e c o g n i z i n g 

17 laymen don't know v e r y much. 

18 Q. And then l e t me t u r n t o the s u b j e c t 

19 t h a t was i n t r o d u c e d by Mr. Stone. I t h o u g h t 

20 Mr. McBride would f o l l o w up on i t but he d i d not 

21 t o the e x t e n t t h a t I would l i k e t o . And I would 

22 l i k e t o ask you a couple of q u e s t i o n s w i t h 

23 r e s p e c t t o your s t a t e m e n t , p a r t i c u l a r l y on page 9 

24 of your s t a t e m e n t , which i s page 311 i n volume 

25 1. I n the midd l e of the t o p paragraph, you say: 
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1 These p u b l i c b e n e f i t s can be b r o a d l y 

2 c h a r a c t e r i z e d as the b e n - ^ f i t s r e s u l t i n g from more 

3 e f f i c i e n t s i n g l e l i n e s e r v i c e than t h e o t h e r 

4 ones. 

5 Do you c o n t i n u e t o be of the view t h a t 

6 t h e a v a i l a b i l i t y of s i n g l e l i n e s e r v i c e w i l l be 

7 one of t h e b e n e f i t s f l o w r n g from the proposed 

8 t r a n s a c t ion? 

9 A. Yes, I do. 

10 Q. F u r t h e r down on the page, you s t a t e , 

11 q u o t e : The i n h e r e n t s u p e r i o r i t y of s i n g l e l i n e 

12 s e r v i c e over i n t e r l i n e s e r v i c e has l o n g been 

13 r e c o g n i z e d i n the r a i l r o a d i n d u s t r y . I assume 

14 you c o n t i n u e t o be of t h a t view, Mr. Snow? 

15 A. Yes, I sta n d by t h a t s t a t e m e n t . 

16 Q. And then over the next few pages, you 

17 i n d i c a t e j u s t what, i n your view, those 

18 advantages of s i n g l e l i n e s e r v i c e a r e : Less 

19 h a n d l i n g of f r e i g h t , reduced t r a n s i t t i m e , 

20 enhanced o p e r a t i n g e f f i c i e n c i e s , reduced 

21 o p e r a t i n g c o s t s and more e f f i c i e n t u t i l i z a t i o n of 

22 equipment, reduced r i s k of l o s s and damage, 

23 expanded market reach, more sa l e s o p p o r t u n i t i e s 

24 f o r s e l l e r s , more o p t i o n s f o r buyers. 

25 Do you c o n t i n u e t o be of t h a t view? 
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1 A. Yes, I do. 

2 Q. Would not g o i n g from s i n g l e l i n e 

3 s e r v i c e t o t w o - r a i l r o a d or j o i n t l i n e s e r v i c e be 

4 c o r r e s p o n d i n g l y disadvantageous? Would t h e r e not 

5 be g r e a t e r h a n d l i n g of f r e i g h t ? 

6 A. C o n c e i v a b l y , yes. 

7 Q. Can you co n c e i v e of a s i t u a t i o n where 

8 t h a t would not be the case? 

9 A. Depending on what s o r t of arrangement 

10 was worked out between the j o i n t l i n e c a r r i e r s , 

11 t h e y might be a b l e t o m i n i m i z e some c f the 

12 n e g a t i v e s t h a t come from the s u b s t i t u t i o n of the 

13 j o i n t l i n e s e r v i c e f o r the s i n g l e l i n e s e r v i c e . 

14 But I'm p r e p a r e d t o say t h a t i n s i t u a t i o n s where 

15 we have, as a r e s u l t of the merger, p r e s e n t a 

16 s h i p p e r w i t h j o i n t l i n e h a u l i n l i e u of a former 

17 s i n g l e l i n e h a u l , we're pr e p a r e d t o work w i t h the 

18 s h i p p e r t o t r y and t a i l o r a s o l u t i o n t h a t 

19 addresses those concerns. 

20 Q. I f I may, Mr. Snow, I would l i k e t o 

21 d e f e r f o r a w h i l e the d i s c u s s i o n of s o l u t i o n s but 

22 I j u s t wondered whether, i n the absence of an 

23 agreement i n between t h e c o n n e c t i n g r a i l r o a d s , i f 

24 the performance i n t w o - r a i l r o a d or j o i n t l i n e 

25 s e r v i c e would not r e s u l t i n the g r e a t e r h a n d l i n g 

ALDERSON REPORTING COMPANT, INC. 
(2021289-2260 (800) FOR DEPO 

1111 1 4th ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 



170 

1 of f r e i g h t ? 

2 A . I t h i n k i t would. 

3 Q. And would i t not r e s u l t i n extended 

4 t r a n s i t time? 

5 A. No r m a l l y i t would. 

6 Q. And would i t not r e s u l t i n d i m i n i s h e d 

7 o p e r a t i n g e f f i c i e n c i e s ? 

8 A. C e r t a i n l y t h a t i s a p o t e n t i a l 

9 consequence, yes. 

10 Q. And would i t not r e s u l t i n i n c r e a s e d 

11 o p e r a t i n g costs? 

12 A. I n s o f a r as t h e r e i s a d d i t i o n a l h a n d l i n g 

13 which would be contemplated as a r e s u l t , yes, 

14 t h e r e would be a d d i t i o n a l c o s t s . 

15 Q. And g r e a t e r r i s k of l o s s and damage? 

16 A. Yes, i t ' s i n h e r e n t l y more c o m p l i c a t e d 

17 when you have two people i n the j o i n t r o u t e c r i n 

18 the r o u t e . 

19 Q. And d i m i n i s h e d market reach? 

20 A. Could w e l l have t h a t e f f e c t , yes. 

21 Q. And fewer s a l e s o p p o r t u n i t i e s f o r 

22 s e l l e r s ? 

23 A. Yes, f o r the v e r y reason the s i n g l e 

24 l i n e s e r v i c e expands the o p p o r t u n i t i e s , c o r r e c t . 

25 Q. And Mr. Snow, w i l l not t h e breakup of 
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1 C o n r a i l as proposed i n the a p p l i c a t i o n t h a t ' s 

2 p e n d i n g b e f o r e t h e Surface T r a n s p o r t a t i o n Board 

3 r e s u l t i n c e r t a i n s h i p p e r s which h e r e t o f o r e have 

4 had s i n g l e l i n e s e r v i c e on C o n r a i l b e i n g s u b j e c t 

5 t o j o i n t l i n e o r i n t e r l i n e s e r v i c e i n v o l v i n g 

6 movements over NS and CSXT? 

7 A. Yes, t h e r e are some i n s t a n c e s l i k e 

8 t h a t . 

9 Q. Did you g i v e c o n s i d e r a t i o n t o t h a t i n 

10 your s t a t e m e n t , Mr. Snow? 

11 A. No, I don't t a l k i n my s t a t e m e n t , t h a t 

12 I'm aware o f , of the s o - c a l l e d two-to-one -- I'm 

13 s o r r y , t h e s o - c a l l e d one-to-two problem. 

14 Q. W i t h i n your e x p e r i e n c e , Mr. Snow, are 

15 t h e r e any c a t e g o r i e s of commodities t h a t would be 

16 p a r t i c u l a r l y a d v e r s e l y a f f e c t e d i n a change from 

17 s i n g l e l i n e s e r v i c e t o j o i n t l i n e .'.-ervice? 

18 A. Not t h a t I'm aware o f . 

19 Q. w i t h i n your knowledge, a-o t h e r e any 

20 j o i n t l i n e movements, where the two c a r r i e r s are 

21 c l a s s 1 r a i l r o a d s , of sand? 

22 A. Sand n o r m a l l y t r a v e l s a f a i r l y s h o r t 

23 d i s t a n c e . I'm s e a r c h i n g my memory of any 

24 i n t e r c h a n g e arrangements we have on sand. I'm 

25 not aware of any o f f the t o p of my head. 
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1 Q. And g r a v e l ? 

2 A. The same. 

3 Q. Aggregate? 

4 A. The same. Not aware of any i n those 

5 c -1 s e s . 

6 Q. You s t a r t e d t o e x p l a i n , Mr. Snow, t h a t 

7 i n c o o p e r a t i n g r a i l r o a d s can overcome some of t h e 

8 problems t h a t i n h e r e i r . i n t e r l i n e and j o i n t l i n e 

9 s e r v i c e . Can you o u t l i n e wha ̂. some of those 

10 s t e p s of the c o o p e r a t i n g r a i l - r o a d s might be? 

11 A. The steps t h a t would address d i r e c t l y 

12 t h e problems t h a t you r e f e r e n c e d i n your 

13 q u e s t i o n s t o me, a s p e c i a l a t t e n t i o n , f o r 

14 i n s t a n c e , t o the j o i n t l i n e move t h a t ' s c r e a t e d 

15 so t h a t i t does not p l a c e the shipment or the 

16 l a d i n g , burden the shipment of tYe l a d i n g w i t h 

17 excess time i n the y a r d , would be one t h a t comes 

18 t o mind. A t t e n t i o n t o e x p e d i t i o u s h a n d l i n g t o 

19 g i v e t h a t .'̂ a d i n g , r h a t shipment, a time p r o f i l e 

20 c o n s i s t e n t w i t h s i n g l e l i n e s e r v i c e . 

21 Perhaps t r e a t i n g i t c o n t r a c t u a l l y 

22 between t h e c a r r i e r s i n some way t h a t deals w i t h 

23 the t r a c i n g and t r a c k i n g and l i a b i l i t y i ssues 

24 c o n c e i v a b l y . But I t h i n k , as I suggested e a r . l e r 

25 i n response t o Mr. Stone's q u e s t i o n s , t h a t t he 
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1 answer i s going to be very much an outgrowth of a 

2 d e t a i l e d u n d e r s t a n d i n g on the p a r t of the 

3 c a r r i e r s of the p r e c i s e s e r v i c e r e q u i r e m e n t s and 

4 l a d i n g c ha ra r-1 e r i s t i c s , f l o w c h a r a c t e r i s t i c s , so 

5 t h a t a wel1 - t h o u ght - t h r o u g h and s p e c i f i c , 

6 t a i l o r e d s o r t of response can be made to the 

7 i n d i v i d u a l s h i p p i n g c h a r a c t e r i s t i c s . 

8 Q. The t h r e e s u b j e c t s t h a t you mentioned, 

9 and I'm p a r a p h r a s i n g , d e v o t i n g s p e c i a l a t t e n t i o n 

10 t o t h e s h i p p e r s ' needs t o get t h r o u g h the 

11 i n t e r c h a n g e , some s o r t of arrangement f o r 

12 e x p e d i t i o u s h a n d l i n g of the c a r s , some s o r t of 

13 c o n t r a c t u a l arrangement between t h e c a r r i e r s 

14 r e l a t i n g t o t r a c i n g and l i a b i l i t y , these would 

15 not i n any way o f f e n d the agreement between CSXT 

16 and Norfolk Southern, as you understand i t , would 

17 they? 

18 A. I don't t h i n k they woa.^d. 

19 Q. Would the o p e r a t i o n or the h a n d l i n g of 

20 b l c c k cars as a u n i t , which would c e r t a i n l y be a 

21 means or I c i ^ i l i t a t i n g an i n t e r c h a n g e , would t h a t 

22 o f f e n d the ag.-eement? 

23 A. No, not t o my knowledge. 

24 Q. Would the o p e r a t i o n of r u n - t h r o u g h 

25 t r a i n s be a n o t h e r way of a d d r e s s i n g the problems 
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1 o f i n t e r c h a n g e ? 

2 A. I t h i n k b l o c k i n g , r u n - t h r o u g h 

3 arrangements - - t h e r e are v a r i o u s arrangements 

4 t h a t c o u l d m i t i g a t e t he problems. 

5 Q. Would you consider your Tropicana t r a i n 

6 t o be a r u n - t h r o u g h t r a i n , t he arrangement 

7 between CSXT and C o n r a i l ? 

8 A. S u r e l y , t h a t ' s a r u n - t h r o u g h . 

9 Q. And would such a ru n - t h r o u - j h t r a i n 

10 arrangement be o f f e n s i v e t o the agreement, 

11 Mr. Snow, the agreement between N o r f o l k Southern 

12 and CSXT? 

13 A. No. I f NS and CSXT can come t o 

14 agreement on a r u n - t h r o u g h t r a i n , I don't see 

15 a n y t h i n g i n h e r e n t l y o f f e n s i v e about t h a t . 

16 Q. Would haulage r i g h t s be an o t h e r means 

17 of overcoming the i n h e r e n t problems of e f f e c t i n g 

18 an i n t e r c h a n g e ? 

19 A. I t h i n k haulage r i g h t s c o u l d i n c e r t a i n 

20 cases be an a p p r o p r i a t e response t o the problem. 

21 Q. And would an agreement among CSXT and 

22 N o r f o l k Southern f o r haulage r i g h t s be o f f e n s i v e 

23 t o t h e agreement, do you b e l i e v e ? 

24 A. Not i n h e r e n t l y o f f e n s i v e , no. 

25 Q. How about t r a c k a g e r i g h t s , Mr. Snow? 
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1 A. C o n c e i v a b l y t r a c k a g e r i g h t s c o u l d be a 

2 way t o address the problem. 

3 Q. Would l i n e s a l e s be y e t a f u r t h e r means 

4 of overcoming an i n t e r c h a n g e problem? 

5 A. C o n c e i v a b l y , under a g i v e n s e t of 

6 c i r c u m s t a n c e s . 

7 Q. F i n a l l y , how about e n l a r g e d s w i t c h i n g 

8 d i s t r i c t s ? 

9 A. I don't want t o r u l e out any 

10 c o n c e i v a b l e s o l u t i o n s here t h a r might be workable 

11 i n a g i v e n c i r c u m s t a n c e . I f the q u e s t i o n i s 

12 expanding SAAs or shared areas, I t h i n k those 

13 were so hard b a r g a i n e d and f o u g h t out t h a t t h e y 

14 would be v e r y d i f f -.cu.t t o get NS and CSX t o come 

15 t o c l o s u r e on, nav i n g been a p a r t y at the 

16 4 0 , 0 0 0 - f o o t l e v e l t o p r o d u c i n g those agreements. 

17 But c e r t a i n l y I t h i n k we're p r e p a r e d t o 

18 l o o k a t what w i l l work t o address these problems 

19 and we've taken note of those problems. And 

20 we're i n t e n t on t r y i n g t o f i n d answers t o those 

21 problems. 

22 Q. Granted t h a t you would much r a t h e r work 

23 these t h i n g s out a m i c a b l y w i t h the p a r t i c i p a t i o n 

24 of N o r f o l k Southern and t h e s h i p p e r , f a i l i n g 

25 t h a t , would you have any views as t o whether the 
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1 S u r f a c e T r a n s p o r t a t i o n Board, as a c o n d i t i o n of 

2 i t s a p p r o v a l of the t r a n s a c t i o n , might impose one 

3 or a n o t h e r of these r e q u i r e m e n t s ? 

4 A. W e l l , i t ' s my hope t h a t we w i l l ha^'e 

5 addressed the s h i p p e r concerns j o i n t l y w i t h NS 

6 and t h a t p r e s c r i p t i o n s won't -- c o n d i t i o n s , 

7 p r e s c r i p t i o n s won't be r e q u i r e d . And I'm 

8 c o n f i d e n t t h a t we w i l l be a b l o t o do t h a t i n most 

9 cases. And you're a s k i n g me i f we a r e n ' t , would 

10 we be opposed t o p r e s c r i p t i o n and the answer 

11 would be, I would have t o know what the n a t u r e of 

12 t h e p r e s c r i p t i o n would be. 

13 Q. C e r t a i n l y . Let me j u s t wind up by 

14 a s k i n g you, Mr. Snow, whether you p e r s o n a l l y are 

15 f a m i l i a r w i t h M a r t i n M a r i e t t a M a t e r i a l s ' 

16 W o o d v i l l e l i m e p l a n t i n W o o d v i l l e , Ohio. 

17 A. No, I'm no*- but I'm v e r y f a m i l i a r w i t h 

18 t h e company g e n e r a l l y . 

19 Q, Are you aware t o which one of the 

20 r a i l r o a d s , CSXT or N o r f o l k Southern, the r a i l r o a d 

21 l i n e e x t e n d i n g from Toledo t o the W o o d v i l l e l i m e 

22 p l a n t w i l l be assigned? 

23 A. I'm n o t . 

24 Q. And I assume as w e l l , Mr. Snow, t h a t 

25 you would not know whether the r a i l r o a d l i n e s 
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1 r e a c h i n g M a r t i n M a r i e t t a ' s customers a t Hugo, 

2 Ohio or Twinsburg, Ohio are going to Norfolk 

3 Southern or CSXT? 

4 A. No, I d o n ' t . 

5 Q. And th e same w i t h West V i r g i n i a and 

6 Mingo J u n c t i o n , Ohio? 

7 A . I d o n ' t . 

8 MR. KAHN: That's a l l I have, 

3 Mr. Snow. Thank you ve r y much. 

10 THE WITNESS: Mr. Kahn, thank you ve r y 

11 much. 

12 EXAMINATION BY COUNSEL FOR THE PORT AUTHORITY 

13 OF NEW YORK AND NEW JERSEY 

14 BY MR. DONOVAN: 

15 Q. Mr. Srow, Paul Donovan re p r e s e n t i n g the 

16 Port A u t h o r i t y of New York and New Jersey. 

17 P r e l im.-i.narily, l e t me s t a r t out by s a y i n g , s i r , 

18 t h a t the Port A u t h o r i t y of New York ana New 

19 Jersey wants t h i s t r a n s a c t i o n t o succeed. We 

20 d e s p e r a t e l y want t h i s t r a n s a c t i o n t o succeed. We 

21 want your o p e r a t i o n s i n the shared a s s e t area of 

22 N o r t h e r n New J e r s e y t o be c o m p l e t e l y s u c c e s s f u l 

23 and we want you t o earn your c o s t of c a p i t a l . We 

24 want you to make l o t s of money moving l o t s of 

?5 f r e i g h t through the Port of New York and New 
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cc: All Parties of Record 

Respectfully submitted, 

Jeffrey O. Moreno 
Attomeys for Institute of Scrap 

Recyclinif Industries, Inc. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

B R I E F 

submitted on behalf of 

INSTITUTE OF SCRAP RECYCLING INDUSTRIES, INC. 

The Institute of Sci.ip Recycling Industries, Inc. ("ISRI") hereby submits 

this Brief, on behalf of itself and several of its individual niembers, in support of 

its Comments and Request for Conditions, submitted on October 21, 1997 (ISRI-

6). In this proceeding, the Surface Transportation Board ("Board") is 

considering the application of CSX Corporation and CSX Transportation, Inc. 

("CSX"). Norfolk Southern Corporation and Norfolk Southern Railway Company 

("Noifolk Southern"), and Conrail. Inc. and Con.solidated Rail Corporation 

("Conrail") (collectively referred to as "Applicants") to allow CSX and Norfolk 

Southern to acquire control of Conrail and to divide the ownership, use and 

operation of Conrail's assets between them. 

In its Comments and Request for Conditions, ISRI supported the comments 

of The National Industrial Transportation League ("the League") and asked the 
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Board to impose many of the same conditions. Since the submission of 

comments, the League has entered into a settlement agreement with the 

.Applicants that addresses most of its original concerns. ISRI's Transportation 

Committee has recommended that ISRI join the settlement and this 

recommendation is awaiting action by ISRI's Board of Directors in March. 

Even if ISRI's membership approves the settlement, there are certain issues 

and conditions not covered by the settlement that ISRI continues to pursue. First, 

just as the League has not reached a settlement with Applicants with regard to 

"Post-Implementation Rate Conditions," ISRI also continues to pursue those same 

conditio IS. Second, ISRI also has requested certain conditions that have not been 

raised by the League. These conditions would address adverse competitive effects 

that some ISRI members will experience as a consequence of the Shared Asset 

Areas. This Brief focuses upon those shared asset area conditions. 

Statement of Facts 

Three ISRI members have presented specific facts to demonstrate the 

serious competitive harm that the shared as.set areas will inflict upon them. These 

members are Louis Padnos Iron & Metal Company ("Padnos"); William Reisner 

Coiporation ("WRC "): and Royal Green Corporation ("Royal Green"). All three 

members operate large-scale scrap metal processing facilities that compete with 

oiher scrap processing facilities located in the shared asset areas. Each will be 

adversely affected by the transaction in similar ways vis-a-vis their shared asset 

area competitors. 

Padnos operates two scrap processing facilities near the Detroit shared asset 

area. The Lansing, Michigan facility is located approxir.iate'v 80 miles west of 

Detroit and the Grand Rapids, Michigan facility is located 150 miles west of 

Detioit. (lSkl-6, Padnos V.S. at 4) Currently, the Lansing facility is rail-served 
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exclusively by Conrail and the Grand Rapids facility by CSX. ('d. at 2) Norfolk 

Southern will replace Conrail as the sole rail carrier at the Lansing facility after 

the transactioi.. Padnos' primary competitors in the scrap business are nine other 

scrap processors who operate facilities that will be located in the Detroit shared 

asset area. {Id. at 5-6) Because Padnos must ship 90^^ of its outbound traffic by 

rail, it is highly dependent upon the rail caniers that serve it. (Id. at 2) 

WRC operates a single scrap processing facility in Clinton, Massachusetts. 

(ISRl-6. Kramer V.S. at 2) Its primary competitors are other scrap processors 

located in the North Jersey and the South Jersey/Philadelphia shared asset areas 

who sell to the same customers in Delaware, New Jersey, Ohio, and Pennsylvania. 

(Id. at 3) The Clinton facility is rail-served exclusively by Conrail today and will 

be served exclusively by CSX after the transaction. WRC is highly dependent 

upon rail for 65-70^ of its outbound uaffic. (Id. at 2) 

Royal Green operates a single scrap processing facility in Ter.iple 

(Reading), Pennsylvania that is only 40 miles beyond the South Jersey/ 

Philadelphia shared asset area and approximately 120 miles from the North 

Jersey shared asset area. (ISRI-6, Simon V.S. at 2) Royal Green's principal 

competitors in the scrap processing market will be located inside these two shared 

asset areas. (7^/.) The Temple facility currently is rail-served only by Conrail as 

are its shared asset area competitors. After the transaction, the facility will be 

served exclusively 'oy Norfolk Southern while its shared asset area competitors 

will gain access to Norfolk Southern and CSX. Royal Green is dependent upon 

rail for 659r of its outbound traffic. (Id.) 

Argument 

1. SHARED ASSET AREA CONDITIONS 

The Board's mandate is to approve rail consolidations that are in the public 

interest. 49 U.S.C. ^^11324(c). The public inter.si is not defined in any way that 
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iimits the Board's evaluation to rail competition alone. The Board is permitted 

to. and should, consider the broad public interest, particularly when it is impacted 

so significantly as in this transaction. The Board has always held that the 

anticompetitive effects to be rectified must simply be a consequence of the 

transartion, r'̂  J not a preexistinii condition. Burlington Northern. Inc. — 

Conirol c& Merger - 5/. L , 360 I.C.C. 788, 952 (1980). This is not inconsistent 

with the reli<"f sought for ISRI's members. The potential harm to ISRI members 

is clearly an effect of the transaction since, but for the creation of the shaied asset 

areas, these shippers would not be adversely affected. 

Although the Applicants have cited to recent precedent holding that 

conditions should not be imposed 'ust because one group of shippers obtains pro-

competitive merger benefits that oilier shippers do not enjoy (CSX/NS-176 at 

121). this transaction is unprecedented and, therefore, warrants unique 

consideration. Never before have the pro-competitive effecu> of a consolidation 

or merger created so many "l-to-2 " shippers and been so concentrated that they 

improve the competitive position of every shipper in a designated geographic 

area to the detriment of shippers outside that area. Some shippers, in past 

mergers, may have received benefits not received by other shippers, but those 

benefits have not reached the scale of offering entirely new rail competition to 

broad geographic areas encompassing hundreds of shippers, many of whom 

compete vigorously with other shippers just beyond the .shared asset areas. 

I'nfortunately. just as the scope of the benefits is magnified, so if .le harm to 

man\ competing shippers located outside the shared asset areas. nis unique 

circumstance calls for unique consideration by the Board. 

The .Applicants ha\e attempted to address ISRI's shared asset area concems 

b> lumping them with e\ ery other commentor who has presented a view on the 

same generic issue. CSX/NS-176 at 113-24. This is inappropriate. The facts 
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presented by each commentor vary significantly and, therefore, should be 

addressed individually by the Board. To lump them together would be to ignore 

obvious differences which may require different outcomes for different 

commentors. 

The facts presented and the conditions sought by the three ISRI members 

are carefully focu.sed. They do not seek to "gerrymander" the shared asset areas 

or to obtain a wide-spread expansion of them or to create new sliared asset areas, 

as the Applicants suggest. Neither do they claim that they should be entitled to 

the benefits of a shared asset area for the sole reason that others obtain such 

benefits. Rather, each ISRI member shows with particularity how it will be 

competitively harmed in a significant way because it is highly dependent upon rail 

transportation; transportation is a sizable proportion of its final product value; 

and its principal competitors are located in shared asset areas, which will 

significantly lower the competitors' transportation costs and thereby grant them a 

significant economic and competitive advantage over non-.shared asset area 

shippers. Thus, ISRI seeks to protect against particular and significant economic 

consequences of the arbitrary designation of shared asset areas, not the wholesale 

open access of the entire Conrail system, as Applicants would lead the Board to 

believe. 

ISRI does not advocate that the shared asset areas be expanded freely to any 

shipper who is comparatively disadvantaged in any way. ISRI urges the Board to 

focus upon shippers with single-carrier service who compete in their business 

mosth against shipoers who will go from single-carrier to two carrier 

competition in the snared asset areas. In addition, the Board should focus even 

more intentls upon the adversely affected shipper who is highly dependent upon 

rail ser\ ice and does not have effective competition from alternative modes of 

transportatiini. .Moreover, transportation costs should account for a significant 



proportion of final value of the product produced b̂^ the affected shipper. The 

three ISRI members who have presented facts in this proceeding fall within these 

standards. 

The scrap processing business is heavily dependent upon rail for its 

outbound transportation because it generally does not have economic and viable 

alternatives. The processing facilities tend to be located near the sources of .scrap 

metai that make up their raw material. (ISRI-6, Padnos V.S. at 5) Therefore, 

much of the inbound scrap arrives in trucks since it comes from nearby areas and 

usually in small increments. In contrast, once the scrap is processed to 

specification-grade material it usually is transported by rail. This is due to a 

number of inter-relattd factors. The market for processed scrap principally is 

refineries, smelters, foundries and steel mills, which require large volumes of 

scrap and often are located significant distances from the processing facilities. 

(7 /̂.; Kramer V.S. at 2) Since trucks become uneconomic at longer distances and 

many consumers preier rail deliveries, in many instances, rail transport is the 

only viable and economic option, unless both the origin and destination points are 

on or near navigable waterways. (ISRI-6, Padnos V.S. at 3-4; Kramer V.S. at 2; 

Simon V.S. at 2) Trucks also are constrained by their smaller capacity, highway 

weight limits, and the fact that they must be loaded and unloaded quickly to 

address the presence of truck operators. (Id.. Kramer V.S. at 2) The impoii<\nce 

of rail to scrap processors is illustrated by the fact that it accounts for 

approximately 65^^ of the outbound moves from WRC and Royal Green and 90% 

of the outbound moves from Pa inos. (Id., Padnos V.S. at 2; Kramer V.S. at 2: 

Simon V.S. at 2) 

Transportation costs also account for a disproportionate share of the final 

\ alue of processed scrap. Fo example, Padnos states that transportation costs can 

vary from 13*̂^ to over 21 /r of the final pioduct value; WRC's transportation 



costs vary from 12'7r to 407c of product value; and Royal Green, while unable to 

give a number, slates that transportation costs are a large portion of its final 

product value, (hi.. Padnos V.S. at 5; Kramer V.S. at 3; Simon V.S. at 3) 

Industry-wide, freight cou'd be the single largest expense for scrap processors 

after the cost of raw material. (Id.. Simon V.S. at 3) At these high proportions, 

the difference in transportation costs can be a significant, it not determinate, 

factor in whether a non-shared asset area scrap producer with single-carrier rail 

service will be able to compete with shared asset area producers, all of whom will 

have competing rail service. 

The two Padnos facilities at issue, in Lansing and Grand Rapids, Michigan, 

a'e only 80 and 150 miles west of the Detroit shared asset area, respectively. 

(h! Padnos V.S. at 4) As such, both compete quite vigorously with tlie facilities 

of nine competitors located in the Detroit shared asset area. These nine are 

among the largest scrap processors in Michigan. (Id. at 6) The unique scrap 

transportation situation in Michigan compounds the disadvantage to Padnos. 

Because Michigan is a peninsula and rhere are only th'.ee steel mills within the 

State, virtually all scrap processors in the State must siiip their product South, out 

of the State, to other mills and foundries. (7(7. at 5) As a consequence, Padnos 

does not e\en have a slight distance advantage serving potential customers to :he 

VV'est or North of Detroit. Padnos must compete with all of the Detroit shared 

asset area scrap processors for the same business. (Id.) Because freight alone can 

average over 21̂ ^̂  of Padnos' final product value, the competitive freight rates 

that will he realized by Padnos' Detroit shared asset area competitors could 

render Padnos uncompetitive in the processed scrap market. (7̂ 7.; 

WRC will be similarly affected, but as a result of its own unique 

circumstances. While WRC's scrap processing facility is located in Clinton, 

.Massachusetts, its major markets are in Delaware, New Jersey, Ohio, and 
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Pennsylvania. (7(7., Kramer V.S. at 2) Many of its competitors for these markets 

are located in the North Jersey and the South Jersey/Philadelphia shared asset 

area. (7̂ 7. at 3) .As a result, those competitors start off with a distance advantage 

over WRC in their transportation costs. But. as for base freight rates, WRC and 

its shared asset area competitors are on an equal footing because they all are 

single-served by Conrail. The creation of the shared asset areas, however, will 

give the shared asset area competitors the benefit of two-carrier competition on 

top of their existing distance advantage. Because it will have to pay substantially 

higher freight rates than its shared asset area competitors, WRC may be 

eliminated as a significant participant in the mid-Atlantic and mid-western scrap 

markets. 

Royal Green is doubly aggrieved by its close proximity to two ô " the 

shared asset areas. Its Temple, Pennsylvania facility is only 40 miles from the 

South Jersey/ Philadelphia shared asset area and 120 miles from the North Jersey 

shared asset area. (Id., Simon V.S. at 2) As a consequence, there is a greater 

potential that even more of its principal competitors will obtain a competitive 

advantage over it. The adverse affect upon Royal Green is best exemplified by 

one of its large customer destinations, the NorthStar steel mill located in 

Youngstcwn, Ohio. This mill will be accessible to CSX and Norfolk Southern 

after the transaction, therebv giving shared asset area scrap producers a single-

line haul while Royal Green will be served only by Norfolk Southem. (Id. at 3) 

An additional factor of concern to all three of these ISRI members is the 

supply of rail cars. (7(7.. Kramer V S. at 3; Simon V.S. at 4) After rates, this is 

probably their next greatest concern. Their shared asset area competitors will 

gain access to the car supply of two carriers while each of them will only have 

access to the supply of a single carrier. This may disadvantage them in gaining 
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business because their shared asset area competitors will have greater success in 

obtaining cars to transport their processed scrap to customers. 

Finally, the shared asset areas may compound the competitive harm :o thê ê 

three ISRI members simply because of the premium that CSX and Norfolk 

Southern are paying for Conrail. because two carrier competition will prevent 

CSX and Norfolk Southern from recouping this premium from shared asset area 

shippers, single-served shippers, such as Padnos, WRC, and Royal Green, will be 

forced to pay for the competitive windfall that will be realized by their shared 

asset area competitors. This is a concem that has been expressed by the League 

and by ISRI and which is not addressed by the settlement agreement. 

IL WHEELING AND ^AKE ERIE RAILROAD CONDITIONS 

ISRI also submitted comments and statements from members in support of 

the conditions sought by the Wheeling and Lake Erie Railroad ("WLE"). Despite 

Applicants' naked assertion that ISRI's concerns are unfounded, ISRI and. in 

particular, its affected members have not received sufficient assurances that they 

will not be competitively disadvantaged. 

Shippers, such as Reserve Iron & Metal. L.P.. have strong concems about 

the viabilitv of the WLE. after the transaction, as a competitive force in the 

Akron and Canton. Ohio area. In partici.lar. WLE's current position as a 

competitive regional rail carrier is threatened because its essential services could 

be lost due to traffic diversions and loss of revenues WLE's services also are 

essential to the protection of shippers who are goin.i from 2-to-l Class I rail 

carriers after the transaction. Any decline in the economic and competitive 

viability of WLE will be detrimental to the competitive position of ISRI members 

in WLE's ser\ ice area. 
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Conclusion 

In order to alleviate the anti-competitive conditions of the proposed 

transaction upon ISRI and its members, ISRI requests that the Board impose the 

following conditions: 

I . Implementation conditions 

A. The Board should permit implementation of the transaction only 
upon fulfillment of the following conditions: 

1) Shared Asset Area Operations - The submission by the 
Applicants jointly of a plan for operations within the Shared 
Asset Areas ("shared asset area"), including equipment 
allocations and assignment of dispatching functions, with a 
period for comment by shippers, followed by approval of the 
shared asset area operations plans by the Board. 

2) Labor agreement conditions 

a) The Board should, by specific order issued as soon as 
possible after the voting conference, authorize the 
Applicants to initiate formal negotiations with all labor 
unions regarding implementing labor agreements 
immediately. 

b) Certification by the NS and CSX that all implemennng 
labor agreements necessary to operate both the Shared 
Asset Areas and the acquired Conrail lines are in place. 

3) Specification of Contract Movement Responsibilities — 
Submission by NS and CSX jointly of a plan as to how 
revenues, costs and responsibilities for rail transportation 
contracts for movements to, from or within the current 
Conrail system are to be handled. For this purpose, NS and 
CSX should be able, by specific order of the Board, to obtain 
information as to CR contracts, and the costs, revenues and 
operations associated with them, as soon as possible and no 
later than immediately after the Board's voting conference. 
Shippers should be given an opportunity for comment, 
followed by approval of the plan by the Board. 
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I I . Continuing oversight conditions 

A. The Board should require continuing oversight of the 
implementation and effect of the transaction for a five year period. 

B. As part of this continuing oversight, the Board shot Id require 
quarterly reports from the NS and CSX, and should p ovide an 
opportunity for comment by shippers. 

C. The Board should require specific quarterly and yearly information 
from NS and CSX, as set forth in more detail in this submission. 

D. The Board should develop objective, measurable standards to 
determine if the transaction is resulting in benefits to the shipping 
public. 

I I I . Post-Implementation Rate Conditions 

A. The Board should approve the transaction only with a condition that 
would simplify the determination of market dominance for shippers 
served by the parties to the transaction, by .stating that, for a period 
of five years after the transactions, if an NS or CSX shipper is 
served by only one railroad, market dominance will be presumed for 
that shipper if the rates to that shipper are increased by an amount 
greater than that set forth in paragraph (B) below. 

B. The Board should approve the transaction only with a condition that 
would place on the carriers, for a period of five years after approval 
of the transaction, the burden of proving the lawfulness of any rate 
increase for market dominant shippers that exceeds the RCAF-U. 

C. The Board should provide that the acquisition premium should not 
affect the determination of revenue adequacy for these carriers, or 
the determination of the jurisdictional threshold for rate 
reasonableness ca.ses. 

IV. Broad-Based Conditions 

A. Transload. neu facility and build-out conditions should be ordered as 
in the UP / SP merger. 

B. All reciprocal switching points that would provide transportation 
options for shippers after the transaction is approved should continue 
to be kept open for reciprocal switching. 



• - 12 -
• • 

C. Reduction of reciprocal switching charges should be ordered to a 
maximum level of $130 per car, as the carriers adopted in the UP/SP 
merger. 

D. The Board should require the carriers to propose, by no later than 
30 days after the decision, a plan for each "single line to joint line" 
shipper for the protection of that shipper's current single line rates 
and service (including establishment of efficient means of 
interchange), for a period of at least five years after implementation 
of the transaction. Shippers dissatisfied with the proposal should be 
peimitted to request the Board to adjudicate any dispute on an 
expedited basis. 

V. ISRI Member Conditions 

A. Grant a second rail carrier access to the Grand Rapids, Michigan 
and Lansing, Michigan facilities of Louis Padnos Iron & Metal 
Company. 

1. At Grand Rapids, grant access to the Norfolk Southern over 
CSX track from the line that Norfolk Southern will acquire 
from Conrail. 

2. At Lansing, grant access to CSX from its own track over the 
Îorfolk Southern line, which will be acquired from Conrail. 

B. Grant the Boston & Maine access to William Reisner Corporation's 
Clinton. Massachusetts via trackage rights over the CSX line, which 
w ill be acquired from Conrail. 

C. Grant a second rail carrier trackage rights over Conrail's line 
between Royal Green's Temple (Reading), Pennsylvania facility and 
Philadelphia with the right to interchange traffic at Philadelphia. 

1. If the carrier with trackage rights is any carrier other than 
CSX. require the carrier to absorb all switch charges on two 
line movements, or such other condition as will provide rate 
levels comparable to a single line movement. 

2. The trackage rights must include access to Conrail's Reading 
Yard so that Royal Green may store its private fleet of 
railcars. 

D. Impose conditions that will protect other ISRI members who are 
competitively injured by the shared P5.set areas 
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E. Impose conditions, as requested by the Wheeling & Lake Erie 
Railroad, to protect the competitive position of Annaco, Inc., 
Reserve Iron & Metal, L.P., and other ISRI members who may be 
similarly affected. 

The conditions requested in Roman Numerals I, II, and IV are encompassed 

within the Applicants' .settlement agreement with the League, which is before 

ISRI's Board of Directors for consideration in March. The remaining conditions 

have n. t been addressed and ISRI, therefore, urges the Board to impose those 

conditions upon the proposed transaction. 

Res.^c^lly submitted, 

John K. Maser III 
Jeffrey O. Moreno 
DONELAN, C L E A R Y , WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Wa.shington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for Institute of Scrap Recycling 
Februarv 23, 1998 Industries, htc. 
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