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BRIEF OF THE 
NATIONAL RAILROAD PASSENGER CORPORATION (AMTRAK) 

The N a t i o n a l R a i l r o a d Passenger Corporation ("NRPC" or 

"Amtrak") hereby submits t.his, i t s B r i e f i n response t o the 

A p p l i c a t i o n f i l e d i n t h i s docket by CSX Corporation and CSX 

T r a n s p o r t a t i o n , Inc. ( j o i n t l y , "CSX"); N o r f o l k Southern Corpora

t i o n and N o r f o l k Southern Railway Company ( j o i n t l y , "NS"); and 

C o n r a i l , I n c . and Consolidated R a i l C o r p o r a t i o n ( j o i n t l y , "Con

r a i l " ) ( c o l l e c t i v e l y , " A p p l i c a n t s " ) . The A p p l i c a t i o n seeks 

a u t h o r i z a t i o n f o r NS and CSX t o acquire and c o n t r o l C o n r a i l , and 

t o d i v i d e up i t s assets between them. ( H e r e i n a f t e r the transac

t i o n s f o r which A p p l i c a n t s seek approval s h a l l be r e f e r r e d t o f o r 

convenience as the "merger.") 

For the reasons set f o r t h i r i t s October 21, 1^97 

Comments (NRPC-7) ("Comments") and i n t h i s B r i e f , Amtrak urges 

the Surface T r a n s p o r t a t i o n Board ("STB" or "Board")^: 

•References h e r e i n t o the STB i n c l u d e i t s predecessor the 
I n t e r s t a t e Commerce Commission, unless the context c l e a r l y 
i n d i c a t e s otherwise. S i m i l a r l y , references t o Section 11321 of 
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(1) to r e i ect Applicants' request that i t order expansion 

of Conrail's l i m i t e d f r e i g h t service easement on Am

trak's Northeast Corridor ("NEC") r a i l l i n e between 

Washington and New York City, to enable multiple 

f r e i g h t operators to "share" •-.he easement without 

Amtrak's consent; and 

(2) to condition any app.L.-oval of the Application on Appli

cants' acceptance of (a) a c a r e f u l l y - d e l i m i t e d over

sight condition to guard against any merger-caused 

worsening of Amtrak's on-time passenger operations over 

Applicants' l i n e s ; and (b) a "good f a i t h cooperation" 

condition respecting future publicly-funded projects to 

permit higher-speed passenger service over both the 

"Empire Corridor" from r^uffalo to Albany i n New York, 

and the Detroit-Chicago Corridor m the Midwest. 

* * * • 

Amtrak continues to negotiate with the Applicants i n an 

e f f o r t to resolve a l l ot i t s concerns, and remains o p t i m i s t i c 

that a mutually agreeable settlemient w i l l be achieved s h o r t l y . 

No such r e s o l u t i o n has yet been reached, however, and thus Amtrak 

i s constrained to f i l e t h i s b r i e f and to r e i t e r a t e those con

cerns . 

T i t l e 49, as enacted by the ICC Termination Act, Pub. L. 104-88, 
109 Stat. 803 'December 29, 1995), include the p a r a l l e l provision 
of the I n t e r s t a t e Commerce Act p r i o r to 1996 (Section 11311) . 
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FACTS 

As explained by Amtrak's witness James L. Larson i n h i s 

v e r i f i e d statement t h a t accompanied Amtrak's Comments ("VS 

Larson"), the A p p l i c a n t s ' proposed t r a n s a c t i o n s , as i n i t i a l l y 

d e scribed, could s i g n i f i c a n t l y impact Amtrak's passenge.r opera

t i o n s , and commuter r a i l o p e r a t i o n s , on Am.trak's own Northeast 

C o r r i d o r ("NEC") between Washington, DC and New York C i t y , where 

C o n r a i l p r e s e n t l y provides f r e i g h t s e r v i c e under a reserved 

easement and associated o p e r a t i n g agreement. A d d i t i o n a l l y , the 

t r a n s a c t i o n s could adver£;ely a f f e c t the r e l i a b i l i t y of Amtrak's 

i n t e r c i t y passenger operat i o n s elsewhere i n the East and Midwest, 

where Amtrak operates over c e r t a i n l i n e s owned by A p p l i c a n t s t h a t 

are scheduled f o r increased f r e i g h t usage f o l l o w i n g the merger. 

1. NEC 

Amtrak owns the r a i l l i n e between New York and Washing

to n t h a t IS commonly known as the Northeast C o r r i d o r . When 

C o n r a i l conveyed the NEC t o Amtrak on A p r i l 1, 1976, i t r e t a i n e d 

a l i m . i t e d " F r e i g h t Service Easemient" (the "NEC Easement").^ 

C o n r a i l ' s r i g i t s unde: t h a t easement are d e f i n e d i n the Second 

.".upended and Restated Northeast C o r r i d o r F r e i g h t Operating Agree

ment between Amtrak and C o n r a i l dated October 1, 1986 ("the NEC 

Agreement"). 

The Northeast C o r r i d o r i s unique. I n a d d i t i o n t o being 

Am.erica's o n l y high speed r a i l r o a d , f e a t u r i n g Amtrak's 125 mph 

•A copy of the NEC Easement i s i n c l u d e d m C3X/NS-178, 
R e b u t t a l , v o l . 3A of 3, at 644-47. 
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M e t r o l i n e r s , i t a l s o accommodates high d e n s i t y commuter t r a i n 

s e r v i c e s and s i g n i f i c a n t f r e i g h t o perations. Indeed, the NEC has 

the h i g h e s t t r a i n d e n s i t i e s of any r a i l l i n e u t i l i z e d f o r f r e i g h t 

f r a i n s e r v i c e . (VS Larson at 6-7) 

The agreement between NS and CSX f o r t h e i r j o i n t 

a c q u i s i t i o n of C o n r a i l ("the Merger Agreement") contemplates 

t h a t , between Washington and P h i l a d e l p h i a , C o n r a i l w i l l :"5«ign 

i t s r i g h t s under the NEC Easement and Agreement t o both NS and 

CSX.' Between P h i l a d e l p h i a and New York, C o n r a i l w i l l r e t a i n 

i t s r i g h t s under the NEC Easement and Agreement so t h a t i t can 

p r o v i d e l o c a l t r a m s e r v i c e , but w i l l also grant trackage r i g h t s , 

i n c l u d i n g the r i g h t t o d i r e c t l y serve a l l shippers, t o both NS 

and CSX. (Comments at 7.) I n s h o r t , the Merger Agreement would 

t r a n s f e r C o n r a i l ' s o p e r a t i n g r i g h t s between Washington and 

P h i l a d e l p h i a t o two separate r a i l r o a d s , w h i l e i n the most densely 

used p o r t i o n of the NEC between P h i l a d e l p h i a and New York, 

C o n r a i l would both r e t a i n i t s o p e r a t i n g r i g h t s and g r a n t u n l i m i t 

ed trackage r i g h t s t o two other r a i l r o a d s . " 

The A p p l i c a n t s ' Operating Plan contemplates s i g n i f i c a n t 

increases m NEC f r e i g h t o p e r a t i o n s . They incxude the r e i n s t i t u 

t i o n of through t r a i n s e r v i c e s along the l e n g t h of le C o r r i d o r ; 

the i n t r o d u c t i o n of both RoadRailer and double stack t r a i n s ; and 

Under the Merger Agreement, o n l y NS would be able t o serve 
l o c a l shippers on the NEC between Washington and P h i l a d e l p h i a . 
(Comments at 7.) 

"We r e f e r t o A p p l i c a n t s ' p l a n t o share and j o i n t l y use 
C o n r a i l ' s NEC trackage r i g h t s as the "trackage r i g h t s s h a r i n g 
p l a n " . 
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the o p e r a t i o n of some f r e i g h t t r a i n s o u t s i d e of the 10PM t o 6AM 

window t o which v i r t u a l l y a l l through f r e i g h t t r a i n s have been 

c o n f i n e d as a r e s u l t of r e s t r i c t i o n s imposed a f t e r the t r a g i c 

Amtrak-Conrail accident at Chase, MD i n 1987. (VS Larson at 10-

13. ) 

Amtrak's Comments noted Amtrak's w i l l i n g n e s s t o work 

w i t h A p p l i c a n t s t o improve f r e i g h t s e r v i c e s on the NEC and t o 

accommodate a d d i t i o n a l f r e i g h t s e r v i c e s t h a t were compatible w i t h 

Amtrak and commuter t r a i n o p e r a t i o n s . However, Amtrak expressed 

concerns about some of A p p l i c a n t s ' plans f o r NEC f r e i g h t opera

t i o n s , i n c l u d i n g i n p a r t i c u l a r c e r t a i n of the proposed f r e i g h t 

t r a i n schedules and t h e i r plans t o assign t o t h r e e r a i l r o a d s --

NS, CSX and C o n r a i l -- C o n r a i i s r i g h t t o operate f r e i g h t t r a i n s 

and d i r e c t l y serve a l l l o c a l shippers between New York c.id 

P h i l a d e l p h i a . Am.trak a l s o expressed i t s s t r o n g b e l i e f t h a t these 

and o t h e r issues should be resolved i n the context of the ongoing 

n e g o t i a t i o n s among the p a r t i e s . (VS Larson at 11-15.) 

A p p l i c a n t s responded t o Amtrak's Comments by represent

i n g u n e q u i v o c a l l y t h a t t h e i r post-merger o p e r a t i o n s on the NEC 

w i l l remain f u l l y s ubject t o Amtrak's approval and c o n t r o l , as 

prov i d e d i n the NEC Agreement, between Amtrak and C o n r a i l , and 

t h a t i n p a r t i c u l a r they recognize and accept Amtrak's r i g h t t o 

exe r c i s e i t s c o n t r o l i n a manner t h a t prevents i n t e r f e r e n c e w i t h 

m f ^ r c i t y passenger and commuter usage of the NEC. Unfortunate

l y , A p p l i c a n t s a l s o r e i t e r a t e d and expanded upon t h e i r request 

t h a t the STB o\-erride Amtrak's r i g h t , as owner of the NEC, t o 
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o b j e c t t o implementation of the trackage r i g h t s s h a r i n g p l a n 

absent Amtrak's consent. For the reasons e x p l a i n e d below, such 

a c t i o n , which would c o n s t i t u t e a r a d i c a l expansion of the Board's 

use of i t s pre-emption a u t h o r i t y under 49 U.S.C. § 11321, i s 

t o t a l l y unwarranted and would exceed the Board's powers under 

t h a t s t a t u t o r y provis.' -n. 

2. O f f - C o r r i d o r Amtrak Operations 

As witness Larson observed, more than 95% of Amtrak's 

passenger r o u t e - m i l e s are outside the NEC, on l i n e s owned and 

operated by the f r e i g h t r a i l r o a d s . On those l i n e s , the qualir.y 

and r e l i a b i l i t y of Amtrak's s e r v i c e i s h e a v i l y dependent on th.? 

c o o p e r a t i o n and e f f i c i e n t support of the host r a i l r o a d s , f o r thoy 

d i s p a t c h a l l the t r a i n s on t h e i r l i n e s , i n c l u d i n g Amtrak's. (VS 

Larson at 4.) 

According t o Mr. Larson, o f f - C o r r i d o r Amtrak o p e r a t i o n s 

t h a t w i l l be a f f e c t e d by the merger in c l u d e both thos(i on c u r r e n t 

C o n r a i l l i n e s t h a t w i l l be taken over by NS and CSX, and those on 

c e r t a i n c u r r e n t ZSX l i n e s t h a t w i l l experience m a t e r i a l increases 

i n f r e i g h t volume as a d i r e c t and p r e d i c t e d r e s u l t of t h t merge.-. 

He expressed p a r t i c u l a r concern regarding: 

(1) C o n r a i l ' s "Empire C o r r i d o r " between Albany and B u f f a l o , 

New York, ov^r which Amtrak c u r r e n t l y operates an 

average of 7.4 t r a i n ; ^ per day, and t o which CSX i s 

s l a t e d t o add another 6 t o 7 f r e i g h t t r a i n s per day; 

(2) C o n r a i l ' s p o r t i o n s of the Detroit-Chicago r o u t e used by 

8 Amtrak t r a i n s per day, which NS w i l l take over and t o 



Page 7 

p a r t s of which NS p r e d i c t e d the a d d i t i o n up t o 19 

f r e i g h t t r a i n s per day ( i n c l u d i n g haulage t r a i n s oper

ated f o r the Canadian P a c i f i c ("CP")); and 

(3) c u r r e n t CSX routes (a) from Washington, DC t o Rocky 

Mount, North Carolina, over which 10 t o 18 d a i l y Aintrak 

t r a i n s (plus commuter V i r g i n i a Railway Express t r a i n s 

on the northernmost segment bet^veen Washington and 

Fre d e r i c k s b u r g , VA) operate, and (b) from Pensacola t o 

New Orleans, t o which the merger w i l l add only two 

t r a i n s per day but over which \mtrak's Sunset L i m i t e d 

had a l r e a d y been e x p e r i e n c i n g unacceptable l e v e l s of 

f r e i g h t i n t e r f e r e n c e t h a t the merger could only exacer

bate . 

VS Larson at 16-24. 

Mr. Larson t e s t i f i e d t h a t Amtrak's concerns r e g a r d i n g 

the two c u r r e n t CSX l i n e s , and the Emoire C o r r i d o r t h a t CSX w i l l 

i n h e r i t from C o n r a i l , are i n t e n s i f i e d by Amtrak's unhappy recent 

experiences m d e a l i n g w i t h CSX (VS Larson at 16): 

CSX's performance i n ha n d l i n g Amtrak's t r a i n s 
has been c c n s i s t e n t l y poor i n recent years, 
dropping from an average of approximately 85% 
m FY 1990 and 1991 t o an average of j u s t 70% 
over the past f i v e years under the "ICC f o r 
mula" (as compared t o the 80% l e v e l t h a t the 
ICC deemed t o be the minimum a c c e p t a b l e ) . 
And u n t i l v e r v r e c e n t l y , CSX made no attempt 
t o hide i t s d i s d a i n f o r a l l passenger s e r v i c 
es, both Amtrak and commuter, t h a t operate 
over i t s l i n e s . 

(Footnote o m i t t e d , emphasis i n o r i g i n a l . ) Mr. Larson acknowl

edged t h a t CSX had f i n a l l y begun t o pay more a t t e n t i o n t o i t s 
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handling of Amtrak's passenger operations, which he welcomed, but 

he noted that t h i s "sudden i n t e r e s t " coincided with CSX's need to 

e n l i s t support f o r i t s m.erger plans. I d . at 16-17. Accordingly, 

he recom.mended that the Board hold CSX to i t s representations 

that the merger w i l l not adversely a f f e c t passenger service, by 

imposing a lim.ited five-year oversight condition under which 

AmtraK would have the r i g h t to seek Board intervention i f i t 

could sliow that future degradations i n CSX's handling of Amtrai: 

t r a i n s were d i r e c t l y traceable to the merger. A d d i t i o n a l l y , 

because of the p a r t i c u l a r im.portance of the Empire Corridor f o r 

passenger service i n the State of New York, and of the l i k e l i h o o d 

of f u r t h e r state-funded improvements i n the Corridor to permit 

increased passenger t r a i n speeds thereon, Mr. Larson a.3ked the 

STB to impose a condition requiring CSX to cooperate w i t h the 

state and with Am.trak i n the development and implementation of 

such improvement projects, j u s t as Conrail was doing. I d . at 23-

24 . 

Although Amtrak's experiences with NS to date have been 

much happier (Comments at 12), Mr. Larson expressed concern that 

NS's projections of s i g n i f i r a n t a d d i t i o n a l f r e i g h t usage of the 

Chicago-Detroit corridor (97 miles of which Amtrak owns) w i l l 

make NS xess w i l l i n g than Conrail was to cooperate i n the public

ly-funded improvem.ents required to permit 100+ mph passenger 

service over t h i s important cor r i d o r . VS Larson at 20-23. 

Am.trak therefore requested imposition of a good-faith cooperation 
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c o n d i t i o n on NS f o r t h i s l i n e , s i m i l a r t o t h a t recommended f o r 

CSX on the Empire C o r r i d o r . 

I n A p p l i c a n t s ' Rebuttal f i l i n g on December 15, 1997 

("Rebuctal ') , CSX di s p u t e d Amtrak's p o r t r a y a l of i t s h a n d l i n g of 

Amtrak t r a i n s , contending t h a t Amtrak erroneously used the "ICC 

formula" f o r on-time performance measurem.ent r a t h e r than the 

formula f o r c a l c u l a t i n g i n c e n t i v e payments under the p a r t i e s ' 

c o n t r a c t ; and t h a t i n any event i t s performance had improved 

d r a m a t i c a l l y i n .recent months and no longer merited c r i t i c i s m . 

CSX a l s o argued tha*- Board i n t e r v e n t i o n would be i n a p p r o p r i a t e i n 

any event because Amtrak a l l e g e d l y has s u f f i c i e n t remedies i n 

othe r forums t o take care of i t s concerns. 

Both NS and CSX ob i e c t e d t o the good f a i t h c o o p e r a t i o n 

c o n d i t i o n s sought by Amtrak f o r the Detroit-Chicago and Albany-

B u f f a l o c o r r i d o r s , r e s p e c t i v e l y , arguing i n t e r a l i a t h a t such 

c o o p e r a t i o n was already r e q u i r e d under Conr a i l ' s c o n t r a c t w i t h 

Amtrak, which A p p l i c a n t s promised t o honor on t h e i r r e s p e c t i v e 

p o r t i o n s of C o n r a i l l i n e s . (CSX/NS-176, Re b u t t a l , at P-229-32.) 

The i r o b j e c t i o n s are discussed i n g r e a t e r d e t a i l , and answered, 

i n the Part I I I of the Argument t h a t f o l l o w s . 

ARGUMENT 

I . INTRODUCTION--THE STATUTORY STANDARDS. 

Under the ICC Termination Act, the Board may approve 

the i n s t a n t A p p l i c a t i o n , under which NS and CSX would d i v i d e up 

C o n r a i l between them, o n l y i f i t a.f f irmiativt''y f i n d s t h a t the 

proposed t r a n s a c t i o n i s " c o n s i s t e n t w i t h the p u b l i c i n t e r e s t . " 
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49 U.S.C. § 11324(c). I n making t h a t f i n d i n g the Board must 

consider, i n t e r a l i a , the t r a n s a c t i o n ' s e f f e c t on "the adequacy 

of t r a n s p o r t a t i o n t o the p u b l i c " (§ 1 1 3 2 4 ( b ) ( 1 ) ) , and i t i s 

beyond d i s p u t e t h a t adverse impacts on passenger t r a n s p o r t a t i o n 

must be a p a r t of t h a t a n a l y s i s . See, e.g., R io Grande Indus 

t r i e s , I n c . - - Purchase and Trackage R i g h t s - - Chicago, M. & W. 

Ry. L i n e Between S t . L o u i s , MO and Chicago, I L , 5 I.C.C. 2d 952, 

968, 978 (1989); Finance Docket No. 32760, Union P a c i f i c Corpcra

t i o n e t a l . - - C o n t r o l and Merger - -Southern P a c i f i c R a i l Corpora

t i o n e t a l . , Dt-cisxon No. 44 (served August 12, 1996), at 250-51 

(Commissionei Owen, c o n c u r r i n g ) . 

The s t r o n g p u b l i c i n t e r e s t i n p r e s e r v i n g and promoting 

r a i i passenger s e r v i c e i n the United States i s a l s o evidenced by 

Congressional enactment of the R a i l Paijsenger S e r v i c e A c t o f 

1970, Pub.L 91-518, 84 S t a t . 1328 (October 30, 1970) ("Amtrak 

A c t " ) , which as amended i s now c o d i f i e d at 49 U.S.C. §§ 24101 e t 

seg. See e s p e c i a l l y 49 U.S.C. § 24101(a), i n which Congress 

e x p r e s s l y found t h a t 

[ p ] u b l i c convenience and n e c e s s i t y r e q u i r e s 
t h a t Amtrak ... provid e modern, c o s t - e f f i 
c i e n t , and e n e r g y - e f f i c i e n t i n t e r c i t y r a i l 
passenger t r a n s p o r t a t i o n between crowded 
urban areas and i n ot h e r areas of the United 
States, 

and t h a t 

[m]odern and e f f i c i e n t commuter r a i l passen
ger t r a n s p o r t a t i o n i s important t o the v i a 
b i l i t y and w e l l - b e i n g of major urban areas 
and t o the energy conservation and s e l f - s u f 
f i c i e n c y goals of the United States. 
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These unequivocal expressions of p u b l i c p o l i c y by Congress must 

inform, the Board's p u b l i c i n t e r e s t d e terminations i n t h i s case, 

i n s o f a r as Amtrak o r commuter passenger s e r v i c e could be adverse

l y a f f e c t e d by c e r t a i n aspects of the A p p l i c a t i o n . 

I I . THE BOARD CANNOT, AND IN ANY EVENT SHOULD NOT, EXPAND CON
RAIL'S FREIGHT EASEMENT SO AS TO ALLOW MULTIPLE "SUCCESSORS" 
TO CONRAIL, AS WELL AS CONRAIL ITSELF. TO OPERATE OVER T.HE 
SAME PORTIONS OF THE AMTRAK-OWNED NORTHEAST CORRIDOR WITHOUT 
AMTRAK'S CONSENT. 

A p p l i c a n t s contend t h a t the NEC Easement and NEC 

Agreement do not i n any way preclude them from, e f f e c t u a t i n g the 

trackage r i g h t s s h a r i n g plan, even where C o n r a i l would r e t a i n 

r i g h t s over the sam.e t r a c k segment f o r i t s e l f . However, they 

urge the Board t o u t i l i z e i t s pre-emption powers under 49 U.S.C. 

§ 11321 t o o v e r r i d e any " [ b ] o i l e r p l a t e " t h a t might preclude them 

from, c a r r y i n g out t h i s plans. (CSX/NS-176, Rebut t a l v o l . 1 at P-

223). While .Applicants c h a r a c t e r i z e the r e l i e f t h a t they seek as 

"very narrow", i d . , i t i s i n f a c t the most e x t r a o r d i n a r y a c t i o n 

t h a t the Board has ever been requested t o take under Section 

11321. 

A. While A p p l i c a n t s ' Plans t o Share C o n r a i l ' s NEC Rights 
Require Amtrak's Consent, That Issue I s Not Before the 
Board. 

Under the NEC Easement, C o n r a i l r e t a i n e d " [ t ] h e ease

ment and r i g h t . . . conten.plated f o r r e t e n t i o n by [ C o n r a i l ] 

under the F i n a l System Plan c e r t i f i e d by [the United States 

Railway A d m i n i s t r a t i o n ] . . . t o operate f r e i g h t t r a i n s " over the 
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NEC. (NEC Easement at 1.) The NEC Easement s t a t e s t h a t , should 

C o n r a i l 

assign the f r e i g h t s e r v i c e easement, i n whole 
or p a r t , o t h e r than t o a s u b s i d i a r y , a f f i l i 
a te or successor e n t i t y , [Amtrak] s h a l l have 
a f i r s t o p t i o n t o acquire such easement, or 
p o r t i o n t h e r e o f , at the purchase p r i c e of one 
d o l l a r ($1.00) 

(NEC Easement at 4.) 

The NEC Easement also s p e c i f i e s t h a t C o n r a i l ' s easement 

i s : 

s u b j e c t t o such terms, p r o v i s i o n s q u a l i f i c a 
t i o n s and l i m i t a t i o n s as the Granuor and the 
Grantee have agreed upon i n a c e r t a i n North
east C o r r i d o r F r e i g h t Operating Agrep;.ient, 
dated March 31, 1976, as such agreement may 
be amended . . . . 

(NEC Easement at 3.) The NEC Agreement e x p l i c i t l y s t a t e s t i i a t 

C o n r a i l cannot, w i t h o u t Amtrak's consent, gi v e another f r e i g h t 

r a i l r o a d the r i g h t t o operate over the NEC: 

N e i t h e r p a r t y s h a l l grant t o another r a i l r o a d 
or person any r i g h t t o operate f r e i g h t ser
v i c e on the NEC or any p o r t i o n t h e r e o f w i t h 
out the agreement of the other p a r t y . 

(Comm.ents at 6, q u o t i n g NEC Agreement. ) 

N o t w i t h s t a n d i n g these p r o v i s i o n s , \ p p l i c a n t s contend 

t h a t "the p .a...n terms of tbe F r e i g h t Service Easement" a l l o w 

C o n r a i l t o e f f e c t u a t e the trackage r i g h _ s s h a r i n g p l a n , even 

where C o i i r a i l would r e t a i n f o r i t s e l f the r i g h t t o operate over 

the same t r a c k segment. (CSX/NS-176, Rebuttal at P-97.) They 

a l s o c l a i m t h a t the NEC Agreement does not i n any way l i m i t 
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Co n r a i l ' s a b i l i t y t o grant o p e r a t i n g r i g h t s over the same seg-

n.ents of the NEC t o both NS and CSX. ( I d . at P-97 and n.3.) 

Amtrak disagrees w i t h A p p l i c a n t s ' views on these 

issues. But the Board need not, and should not, resolve t h i s 

d i s p u t e . The NEC Easement expressly s t a t e s t h a t the f r e i g h t 

o p e r a t i n g r i g h t s C o n r a i l r e t a i n e d thereunder are the r i g h t s 

contemplated f o r C o n r a i l ' s r e t e n t i o n under the F i n a l System Plan. 

Thus, A p p l i c a n t s ' c o n t e n t i o n s t h a t those r i g h t s i n c l u d e the power 

t o confer trackage r i g h t s upon m u l t i p l e successors, or should be 

a l t e r e d i f they do not, may w e l l be w i t h i n the e x c l u s i v e j u r i s 

d i c t i o n of the US Special Court, Regional R a i l Reorganization 

Act. (See 45 U.S.C. § 719(e) ( 2 ) . ) Likewise, disputes over 

whether these g r a n t s of trackage r i g h t s are p e r m i t t e d by the NEC 

F r e i g h t Agreement are subject t o a r b i t r a t i o n before the N a t i o n a l 

A r b i t r a t i o n Panel. See Na t i o n a l R a i l r o a d Passenger Corp. v . 

C o n s o l i d a t e d R a i l Corp . , 892 F.2d 1066, 1072 (D.C. C i r . 1990) 

("issues of c o n t r a c t i n t e r p r e t a t i o n " t h a t a r i s e under the NEC 

Fr e i g h t Agreement "are f o r the NAP"). And f o r the reasons 

expressed below, the Board should not usurp the power of these 

bodies by g r a n t i n g A p p l i c a n t s ' request t o o v e r r i d e under § 11321 

the p r o v i j i o n s of the NEC Agreement and Easement t h a t r e q u i r e 

Amtrak's consent t o the i n t r o d u c t i o n of a d d i t i o n a l f r e i g h t 

o p erators on the NEC. 
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B. A p p l i c a n t s Setx an Unprecedented Override of the Terms 
of the NEC Agreement. 

[T]here i s no basis i n law or p o l i c y f o r the 
Board t o amend p r i v a t e c o n t r a c t s t h a t were 
reached d u r i n g arm's-length n e g o t i a t i o n s . 

- A p p l i c a n t s ' R e b u t t a l at P-221. 

We address f i r s t the question of whether the Board 

should o v e r r i d e the terms of the NEC Agreement t o the e x t e n t t h a t 

they preclude A p p l i c a n t s from a l l o c a t i n g C o n r a i l ' s r i g h t s as 

contemplated by the trackage r i g h t s s h a r i n g p l a n . While the 

Board has taken the p o s i t i o n t h a t Section 11321 gives i t the 

power t o o v e r r i d e terms of trackage r i g h t s agreements,^ i t has 

made i t c l e a r t h a t i t w i l l not exercise t h a t power except i n "the 

most e x t r a o r d i n a r y circum.stances." SP/Soo, at 7. Thus, i n 

SP/Soo, the Board s t a t e d t h a t , assuming t h a t i t had the power t o 

grant the o v e r r i d e requested i n t h a t case -- which would have 

allowed SP and Soo t o "share" o p e r a t i n g r i g h t s m a m.anner 

'Until quite recently, the Board had ''considerable doubts" 
about I t s authority to override the terms of trackage r i g h t s 
agreements under § 11321. Finance Docket No. 31505, Rio Grande 
I n d u s t r i e s , I n c . - - Purchase and Related Trackage Rights - - Soo 
L ine R .R. Between Kansas City, MO and Chicago, I L , Decision 
served Nov. 15, 1989 ("SP/Soo"), at 8. However, the Board has 
indicated m i t s most recent decisions that those doubts have 
been erased by the Suprem.e Court's decision i n Norfolk & Western 
Ry. V. .American Train D ispatchers ' Assoc ia t ion , 499 U.S. 117 
(1991). See Finance Docket No. 32760, Union P a c i f i c Corp. --
Control and Merger -- Southern P a c i f i c i<ail Corp., Decision No. 
44, served Aug. 12, 1996 {"UP/SP Decis ion No. 44"), at 170 n.217. 
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s i m i l a r t o what A p p l i c a n t s '"ropose here, although on a f a r more 

l i m i t e d scale' -- i t would d e c l i n e t o exercise t h a t power. 

Indeed, the o n l y circumstance under which the Board has 

ever used, or even suggested t h a t i t might use, i t s power under 

Section 11321 t o o v e r r i d e terms of trackage r i g h t s agreements i s 

to e f f e c t u a t e im.portant c o n d i t i o n s i t has imposed t o remedy the 

a n t i - c o m p e t i t i v e impacts of r a i l mergers. And the scope of the 

o v e r r i d e ordered by the Board m these cases has been very 

l i m i t e d , whether measured by the degree t o which e x i s t i n g con

t r a c t u a l r i g h t f have been a l t e r e d , the le n g t h of the trackage 

a f f e c t e d , or the r e s u l t i n g changes i n r a i l o p e r a t i o n s . 

I n UP/SP Decision No. 66, served Dec. 31, 1996 ("UP/SP 

Decision No. 6 6 " ) , the Board overrode the r e s t r i c t i o n s i n a 1913 

j o i n t t r a c k agreement between Utah Ry ("URC") and an SP predeces

sor t o the e x t e n t t h a t they would have prevented B u r l i n g t o n 

Northern & Santa Fe Ry. ("BNSF") from e f f e c t i v e l y e x e r c i s i n g 

trackage r i g h t s , imposed by the Board as a c o n d i t i o n t o the 

m.erger (and t o which URC had consented) , over 73 miles of SP-

owned t r a c k "m the mountains of Utah" over which URC had t r a c k -

°The o v e r r i d e the Board d e c l i n e d t o order m SP/Soo was 
s i m i l a r t o t h a t NS and CSX are seeking i n t h a t i t would have 
o v e r r i d d e n c o n t r a c t u a l l i m i t a t i o n s t h a t precluded Soo from 
conveying i t s i n t e r e s t i n j o i n t l y owned and p a i r e d t r a c k t o SP 
wh i l e r e t a i n i n g trackage r i g h t s f o r i t s e l f . However, i s was f a r 
more l i m i t e d m scope than the o v e r r i d e NS and CSX have requested 
m t h a t ( i ) I t would have granted o p e r a t i n g r i g h t s over the l i n e 
at issue t o on l y one r a t h e r than two a d d i t i o n a l r a i l r o a d s ; ( i i ) 
Soo had an ownership i n t e r e s t i n -- as opposed t o mere trackage 
r i g h t s over -- the l i n e ; and ( l i i ) the l i n e was only 42 miles 
long, s i t u a t e d i n a r u r a l area, and had no passenger s e r v i c e . 
SP/Soo a t 6, 8. 
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age r i g h t s . The Board concluded t h a t , unless the r e s t r i c t i o n s i n 

the 1913 agreement were ove r r i d d e n , the condition£ i t had imposed 

on the merger would not " f u l f i l l . . . the purposes they were 

inter-'ed t o serve." [UP/SP D e c i s i o n No. 66 at 11 & n. 25)'' 

S i m i l a r l y , i n UP/SP D e c i s i o n No. 44, the Board s t a t e d i n 

dictum t h a t , i f BNSF had lacked another remedy (an a p p l i c a t i o n 

f o r t e r m i n a l t r i c k a g e r i g h t s , which the Board g r a n t e d ) , i t would 

have o v e r r i d d e n p r o v i s i o n s of trackage r i g h t s agreements between 

UP/SP and KCS thac would have precluded UP/SP from g i v i n g BNSF 

access t o thr e e short segments of t r a c k t o t a l l i n g l e s s than s i x 

m i l e s i n l e n g t h . The Board found t h a t the l i n e segments at 

issue "form e s s e n t i a l p a r t s " of two key routes (Houston t o New 

Orleans and Houston t o Memphis) t o which BNSF's access was 

" e s s e n t i a l t o the merger c o n d i t i o n s " the Board was imposing. The 

Board a l s o not^d t h a t BNSF's ope r a t i o n s over the a f f e c t e d l i n e 

segments: 

w i l l not s u b s t a n t i a l l y impair KCS's a b i l i t y 
t o handle i t s own t r a f f i c . For the most 
p a r t , BNSF t r a i n s w i l l be using t r a c k capaci
t y f r e e d up by UP/SP, so t h a t KCS t r a c k w i l l 
not be subjected t o g r e a t e r use by ot h e r 
r a i l r o a d s than i t v-as p r e v i o u s l y . " 

( I d . at 168.) 

In I t s d e c i s i o n approving the UP/SP merger, the STB had 
found t h a t the trackage r i g h t s granted t o BNSF were necessary " t o 
a m e l i o r a t e the c o m p e t i t i v e harms t h a t would be generated by an 
uncon d i t i o n e d merqer", and t h a t t i i e m o d i f i c a t i o n s t o the terms of 
those trackage r i g h t s t o which URC took exception were r e q u i r e d 
t o " a l l o w BNSF t o r e p l i c a t e the c o m p e t i t i o n t h a t would ot h e r w i s e 
be l o s t when SP i s absorbed i n t o UP." UP/SP D e c i s i o n No. 44 at 
145 . 
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The r e l i e f A p p l i c a n t s seek from the Board under Section 

11321 i s many orders of magnitude d i f f e r e n t -- i n i t s scope, i t s 

impact, and i t s l e g a l e f f e c t -- from t h a t which the Board has 

gra n t e d i n these p r i o r cases. NS and CSX are not r e q u e s t i n g 

minor changes i n the scope of a l r e a d y - e x i s t i n g trackage r i g h t s 

over a r a i l l i n e t h a t they own, or the r i g h t t o .substitute one 

trackage r i g h t s tenant f o r another ( w i t h no net increase i n the 

l e v e l of f r e i g h t t r a i n o perations) over very short segments of 

t r a c k t h a t form an i n t e g r a l p a r t of a key r o u t e . Rather, they 

seek t o use the Board's powers under Section 11321 t o f o r c e 

Amtrak t o accept not one but two a d d i t i o n a l trackage r i g h t s 

t e n ants on a r a i l l i n e t h a t i s more than 200 miles long; accommo

dates t he hig h e s t speed passenger t r a i n o p e r a t i o n s i n the North 

Am.erica; has the highest t r a i n d e n s i t i e s of any U.S. r a i l l i n e 

u t i l i z e d f o r f r e i g h t s e r v i c e ; and t h a t w i l l experience s i g n i f i 

cant increases i n f r e i g h t t r a f f i c i f the merger i s approved. I f 

the Board were t o grant such a request, there c l e a r l y would be no 

l i m i t s on the use of Section 11321 t o circumvent: e x i s t i n g con

t r a c t u a l r i g h t s f o r the sole purpose of f u r t h e r i n g p r i v a t e 

comm.ercial o b j e c t i v e s . 

E q u a l l y u n a v a i l i n g are A p p l i c a n t s ' arguments t h a t 

.Amtrak's p o s i t i o n i s no d i f f e r e n t from, t h a t of two other r a i l 

roads -- the Gateway Eastern/Gateway Western ("GWWR") and the 

Providence & Worcester ("P&W") -- which take e x c e p t i o n t o A p p l i 

cants' planned a l l o c a t i o n of c e r t a i n of C o n r a i l ' s trackage 

r i g h t s . I n f a c t , as A p p l i c a n t s e x p l a i n i n t h e i r response t o 
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these r a i l r o a d s ' f i l i n g s . * " both GWWR and P&W o b j e c t t o A p p l i 

cants' undivided assignment of Ll^e p e r t i n e n t C o n r a i l r i g h t s t o a 

s i n g l e "successor" of C o n r a i l , CSX. That, of course, i s not 

Amtrak's p o s i t i o n , as evidenced by the f a c t t h a t Amtrak has not 

,aken exception t o A p p l i c a n t ' s plans t o assign C o n r a i l ' s r i g h t s 

on Amtrak l i n e s o t h e r than the NEC between New York and Washing

to n t o e i t h e r NS or CSX." Rather, Amtrak o b j e c t s t o A p p l i c a n t s ' 

plans t o tr a n s f o r m , w i t h o u t Amtrak's consent, the r i g h t of a 

s i n g l e r a i l r o a d ( C o n r a i l ) t o operate f r e i g h t s e r v i c e over a 

densely t r a f f i c k e d AmtraK-owned l i n e i n t o a r i g h t t h a t can be 

shared by m u l t i p l e "successors" o p e r a t i n g over the same l i n e , 

w h i l e c o n t i n u i n g t o be enjoyed by C o n r a i l i t s e l f . 

I n t e r e s t i n g l y , A p p l i c a n t s take a very d i f f e r e n t view of 

arguments t h a t they should be r e q u i r e d t o accommodate a d d i t i o n a l 

trackage r i g h t s tenants on t h e i r l i n e s . I n a s e c t i o n of h i s 

r e b u t t a l v e r i f i e d statement e n t i t l e d "Forced Trackage Rights 

Create Operational Complications", John O r r i s o n , the a r c h i t e c t of 

CSX's Operating Plan, a s s e r t s t h a t r e q u i r i n g CSX t o accommodate 

such proposals wculd " c r i p p l e [ ] " i t s o p e r a t i o n s . (Rebuttal 

V e r i f i e d Statem.ent of John O r r i s o n ("RVS Orrison") at P-566.) He 

goes on t o e x p l a i n t h a t : 

The presence of m u l t i p l e c a r r i e r s w i t h t r a c k 
age r i g h t s over vast p o r t i o n s of CSX's newly-

'Rebuttal. v o l . 1 at P-96 t o 97 and P-99 t o 100. 

-"For example, Amtrak does not o b j e c t t o A p p l i c a n t s ' plans t o 
assign C o n r a i l ' s r i g h t s over the Amtrak-owned p o r t i o n of the 
De t r o i t - t o - C h i c a g o Michigan l i n e t o NS, and C o n r a i l ' s r i g h t s over 
a p o r t i o n of Amtrak's New York-to-New Rochelle l i n e t o CSX. 
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obtai n e d routes would d i s r u p t schedules, 
increase the r i s k of delays and congestion, 
and subvert CSX's a b i l i t y t o c o n t r o l i t s 
d e s t i n y . Each new tenant would b r i n g i n 
creased r i s k of delays, and other u n c e r t a i n 
t i e s t h a t j eopardize schedules and impede 
e f f i c i e n t o p erations. 

I d . , p. P-570. 

C. The Board Cannot, and Should Not, Diminish Amtrak's 
Property I n t e r e s t m the NEC By Enl a r g i n g ":-he Rights 
C o n r a i l Retained Under the NEC Easement. 

Even i f the Board could o v e r r i d e the p r o v i s i o n s of the 

NEC Agreement t h a t preclude implementation of the trackage r i g h t s 

s h a r i n g p l a n w i t h o u t Amtrak's consent, and th e r e were grounds f o r 

i t t o do so. I t could not o v e r r i d e the sim.ilar p r o v i s i o n s i n the 

NEC Easen.ent . Thus, there i s a " c r u c i a l d i f f e r e n c e " ( t o use the 

Board's term; between the nature of the r e l i e f A p p l i c a n t s seek 

here and the r e l i e f t h a t the Boar.d i s empowered t o grant under 

S e c t i o n 11321, and has granted m previous cases. 

Amtrak's r i g h t t o prevent the g r a n t i n g of NEC trackage 

r i g h t s t o a d d i t i o n a l f r e i g h t r a i l r o a d s w i t h o u t i t s consent i s not 

d e r i v e d merely from a c o n t r a c t , as would be the case i f Amtrak 

had o n l y trackage r i g h t s ov.^r the NEC. Rather, Amtrak's c o n t r o l 

over the g r a n t i n g of f r e i g h t trackage r i g h t s i s d e r i v e d from i t s 

ownership of the NEC. 

While Section 11321 has been i n t e r p r e t e d as empowering 

the Board t o o v e r r i d e p r o v i s i o n s of c o n t r a c t s , i t does not 

a u t h o r i z e the Boa^d t o d i m i n i s h an owner's p r o p e r t y i n t e r e s t by 

e n l a r g i n g the scope of a tenant's easement. Thus, w h i l e the 

Board found m UP/SP D e c i s i o n No. 66 t h a t i t had the power t o 
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o v e r r i d e the "veto power" over the augmentation of BNSF's t r a c k 

age r i g h t s t h a t URC possessed under the agreement t h a t gave i t 

trackage r i g h t s over SP-owned t r a c k , i t reached a d i f f e r e n t 

r e s u l t w i t h respect t o the URC-owned trackage at issue. As ae 

Board e x p l a i n e d , the " c r u c i a l d i f f e r e n c e " was t h a t URC's "veto 

power" w i t h respect t o the SP-owned trackage over which URC had 

trackage r i g h t s was "derived from the 1913 . . . Agreement [and] 

t h e r e f o r e r o o t e d i n c o n t r a c t " . By c o n t r a s t , w h i l e URC's power t o 

block the augmentation of BNSF's trackage r i g h t s on the t r a c k i t 

owned "may be r e f l e c t e d i n the 1913 URC/DRGW Agreement [ i t ] i s 

u l t i m a t e l y d e r i v e d from URC's ownership o f , or easemert i n , the 

u n d e r l y i n g r e a l e s t a t e . " The Board a l s o noted t h a t the purposes 

t o be served by an o v e r r i d e w i t h respect t o the URC-owned t r a c k 

were "adequately served" by other means ( t h ^ o v e r r i d e w i t h 

respect t o p a r a l l e l SP-owned t r a c k ) . Thus, the Board d i d not 

p u r p o r t t o o v e r r i d e URC's "veto power" w i t h respect t o the t r a c k 

of which i t was the sole owner. (UP/SP D e c i s i o n No. 66 at 11-

12.) 

L i k e URC's c o n t r o l over t i e URC-owned t r a d : , Amtrak's 

c o n t r o l over a d d i t i o n a l f r e i g h t c a r r i e r access t o the NEC i s 

der i v e d from i t s ownership of the NEC r a t h e r than from the terms 

of a c o n t r a c t . For t h i s a d d i t i o n a l reason, the Board cannot, 

and should not, u t i l i z e i t s power under Section 11321 t o force 

Amtrak t o a l l o w a d d i t i o n a l f r e i g h t c a r r i e r s t o operate over the 

NEC. 
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D. The Requested Override Clearlv Is Not "Necessary". 

The requested override must be denied f o r the a d d i t i o n 

al reason that Applicants have made no showing that i t i s "neces

sary" to carry out the transactions they ask the Board to ap

prove . 

In e f f e c t u a t i n g the "necessity" requirement, the Board 

has required merger applicants seeking overrides to exhaust a l l 

other Board and contractual remedies before invoking the Board's 

powers under Section 11321. Thus, for example, i n UP/SP Decision 

No. 63, served Dec. 4, 1996 ("UP/SP Decision No. 63"), the Board 

denied BNSF's request f o r an override of cert a i n provisions i n 

j o i n t f a c i l i t y agreements between UP/SP and KCS that arguably 

preclud'^d UP/SP from granting BNSF access to several short 

segments of track. Even though BNSF's access to t h i s trackage 

was required to effectuate "important aspects of the conditions" 

the Board had imposed on che merger, the Board directed that the 

dispute be "submitted to a r b i t r a t i o n " under the terms of the 

pertinent agreements, holding that an override would not be 

"necessary" unless and u n t i l there was an a r b i t r a t i o n decision 

that the agreements did i n fact preclude UP/SP from granting 

r i g h t s to BNSF without KCS's consent. {UP/SP Decision No. 63 at 

2, 4-5, 9.) Here as wel l , NS and CSX have an a r b i t r a t i o n remedy. 

I f the a r b i t r a t o r s were to adopt t h e i r view that the NEC Agree-
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ment a l l o w s C o n r a i l t o convey r i g h t s t o both NS and CSX w i t h o u t 

Amtrak's consent, no o v e r r i d e would be "necessary".^" 

F i n a l l y , even i f A p p l i c a n t s u l t i m a t e l y were unable t o 

both enjoy C o n r a i l ' s NEC o p e r a t i n g r i g h t s i n p r e c i s e l y the manner 

they have proposed, they have not demonstrated t h a t t here would 

be any r e s u l t i n g harm t o e i t h e r t h e i r merger plans or the p u b l i c 

i n t e r e s t . Indeed, A p p l i c a n t s p l a n t o r e t a i n C o n r a i l as a j o i n t 

ly-owned s u b s i d i a r y t o conduct c e r t a i n operations on t h e i r behalf 

between New York and P h i l a d e l p h i a , and there i s n o t h i n g i n the 

Easement or NEC Agreement t h a t would prevent them from u t i l i z i n g 

C o n r a i l t o conduct a l l of t h e i r posc-merger NEC operations.'' 

I l l - THE BOARD SHOULD IMPOSE THE LIMITED CONDITIONS REQUESTED BY 
AMTRAK TO PROTECT ITS IMPORTANT OFF-CORRIDOR PASSENGER 
OPERATIONS FROM MERGER - CAUSED DEGRADATION. 

A. The Five-Year Oversight C o n d i t i o n . 

CSX advances f i v e arguments against im.position of the 

o v e r s i g h t c o n d i t i o n requested by Amtrak t o guard against a 

••Amtrak i s engaged i n n e g o t i a t i o n s w i t h both NS and CSX 
w i t h respect t o t h e i r planned d i v i s i o n of Co n r a i l ' s NEC o p e r a t i n g 
r i g h t s , and a n t i c i p a t e s t h a t a mu t u a l l y s a t i s f a c t o r y s o l u t i o n 
w i t h o u t Board i n t e r v e n t i o n . A p p l i c a n t s share t h i s view. See 
Re b u t t a l . v o l . 1 at P-223 ("CSX and NS concur w i t h Amtrak's 
s t a t e d e x p e c t a t i o n t h a t a l l issues r e l a t i n g t o use of the NEC 
w i l l be r e s o l v e d before the Board must decide t h i s case."). 

^••Thus, A p p l i c a n t s ' c l a i m t h a t the Board's f a i l u r e t o gr a n t 
the requested o v e r r i d e would " l a r g e l y f r u s t r a t e the i n t e n t of the 
A p p l i c a t i o n t o b r i n g c o m p e t i t i v e Class I f r e i g h t s e r v i c e t o the 
Greater New York .Area" R e b u t t a l , v o l . 1 at P-98) i s q u i t e spe
c i o u s , even p u t t i n g aside the f a c t t h a t NS and CSX w i l l both 
a c q u i r e from C o n r a i l at l e a s t two routes other than the NEC t h a t 
w i l l p r o v i d e them w i t h access t o New York. 
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merger-caused worsening of CSX's on-time o p e r a t i o n of Amtrak 

t r a i n s . On close examination, however, none of those arguments 

supports i t s p o s i t i o n . 

CSX f i r s t :icserts t h a t "'there i s no reason t o b e l i e v e 

t h a t Amtrak w i l l experience merger-related harm,'" R e b u t t a l at P-

224 (emphasis i n o r i g i n a l ) , q u o t i n g Finance Docket No. 32549, 

B u r l i n g t o n Northern, Inc. and B u r l i n g t o n Northern RR--Control and 

Merger--Santa Fe P a c i f i c Corp. and Atchison, Topeka and Santa Fe 

Ry. , D e c i s i o n served August 23, 1995 {"BN/SF") at 97, and t h a t i n 

any event i t would be d i f f i c u l t or impossible t o t r a c e any 

p a r t i c u l a r t r a f f i c increases at issue t o the merger ( i d . ) . To 

the c o n t r a r y , Amtrak submits t h a t i t has shown ample j u s t - i f i c a 

t i o n f o r i t s concern about the merger-caused d e g r a d a t i o n of i t s 

s e r v i c e over c e r t a i n CSX l i n e s . .More fundamentally, however, i f 

these arguments had me r i t i t would simply mean t h a t Amtrak could 

never s u c c e s s f u l l y c a r r y i t s burden of persuasion i f i t sought t o 

enforce the c o n d i t i o n at a l a t e r time; a c c o r d i n g l y they f u r n i s h 

no ba s i s f o r r e j e c t i o n of the o v e r s i g h t c o n d i t i o n . ' ^ 

•CSX notes t h a t the ICC r e l i e d on s i m i l a r arguments i n 
r e j e c t i n g an on-time performance c o n d i t i o n sought by Amtrak i n 
the BN/SF merger proceeding. However, t h a t d e c i s i o n has l i t t l e 
relevance t o the i n s t a n t s i t u a t i o n , both because Amtrak's re
quested c o n d i t i o n i n t h i s case i s c l e a r l y c o n f i n e d (as the 
requested c o n d i t i o n i n BN/SF was not) t o performance degradations 
t h a t Am.trak can show are t.he d i r e c t r e s u l t of the m.erger, and 
because the i n s t a n t t r a n s a c t i o n e n t a i l s f a r more complex opera
t i o n a l changes than the BN/SF m.erger d i d , and a f f e c t s l i n e s w i t h 
f a r g r e a t e r passenger s e r v i c e . I n other words, the p o t e n t i a l 
harm t o the A p p l i c a n t s from the requested c o n d i t i o n i n t h i e case 
i s e s s e n t i a l l y e l i m i n a t e d , w h i l e the need f o r i t i s g r e a t l y 
enhanced. 
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CSX next argues t h a t a c o n d i t i o n i s unnecessary because 

Amtrak has adequate s t a t u t o r y and c o n t r a c t u a l remedies f o r any 

problems i t may experience w i t h i t s passenger o p e r a t i o n s on CSX 

l i n e s . This i s simply untrue. The s t a t u t o r y r i g h t t o d i s p a t c h 

i n g p r i O i - x t y , w h i l e an important mandate, simply does not address 

the com.plex congest •> on and i n e f f icienc^/ problems t h a t may be 

exacerbated on the l i n e s at issue bv the merger and t h a t w i l l i n 

t u r n exacerbate f r e i g h t t r a i n i n t e r f e r e n c e w i t h Amtrak's opera

t i o n s . By the same token, Amtrak's c o n t r a c t s w i t h the f r e i g h t 

r a i l r o a d s -- i n c l u d i n g CSX -- w i l l not n e c e s s a r i l y reward the 

r a i l r o a d s enough f o r the q u a l i t y of t h e i r Amtrak t r a i n o p e r a t i o n s 

t o ensure t h a t the on-time performance of Amtrak t r a i n s i s not 

adv e r s e l y im.pacted by the merger.-- An o v e r s i g h t c o n d i t i o n , by 

c o n t r a s t , would enable Amtrak and the Board t o f a s h i o n a p p r o p r i 

ate and e f f e c t i v e remedial a c t i o n s i f Am.trak can dem.onstrate t h a t 

on-time performance has been worsened by the merger.''' 

''Am.trak's r i g h t t o seek a Federal R a i l r o a d A d m i n i s t r a t i o n 
p r e s c r i p t i o n of hi g h e r passeng?-r t r a i n speeds over r e c a l c i t r a n t 
f r e i g h t l i n e s i s s i m i l a r l y useless i n t h i s c o n t e x t : higher 
maximum, speeds do not help where congestion prevents passenger 
t r a i n s from o p e r a t i n g at maximum speeds anyway. 

••̂Of course, f r e i g h t t r a f f i c increases, and r e s u l t i n g con
g e s t i o n , can occur independent of mergers, and t h e r e may indeed 
be d i f f i c u l t y m some cases i n d i s t i n g u i s h i n g m e r g er-related 
t r a f f i c increases from those a t t r i b u t a b l e t o ot h e r causes. But 
none of t h i s supports A p p l i c a n t s ' argument t h a t the Board should 
d e c l i n e t o impose the n a r r o w l y - t a i l o r e d o v e r s i g h t c o n d i t i o n 
Amtrak i s seeking. Indeed, i f A p p l i c a n t s ' argument were taken t o 
I t s l o g i c a l c o n c l u s i o n , t h e r e would be no basis f o r any of the 
environm.ental c o n d i t i o n s t h a t the Board has imposed i n recent 
m.erger cases t o remedy environmental harms from p r o j e c t e d post-
merger increases i n t r a f f i c . 
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CSX next argues t h a t i t wculd be u n f a i r t o s i n g l e i t 

out f o r i m p o s i t i o n of a performance c o n d i t i o n not a p p l i c a b l e t o 

a l l of the nat i o n ' s f r e i g h t r a i l r o a d s over whose l i n e s Amtrak 

t r a i n s operate. ( I d . at P-225.) This i s nonsense; as proposed, 

Amtrak's c o n d i t i o n would apply only i n s o f a r as i t s f u t u r e CSX 

se r v i c e problems are d i r e c t l y t r a c e a b l e t o the merger, and the 

other r a i l r o a d s are not merging.''' 

CSX's f o u r t h ground f o r o b j e c t i n g t o the proposed 

o v e r s i g h t c o n d i t i o n i s t h a t i t woulc' a l l e g e d l y " i n t r u d e on the 

s t a t u t o r y j u r i s d i c t i o n of the Federal R a i l r o a d A d m i n i s t r a t i o n 

("FRA") ... t o grant r e l i e f from the s t a t u t e ' s grant of d i s p a t c h 

i n g preference t o Amtrak t r a i n s ...." ( I d . at P-226.) This 

argum.ent, too, i s w i t h o u t m e r i t . I n the f i r s t place, CSX has not 

sought any such r e l i e f from the FRA, l e t alone obtained i t ; 

absent such r e l i e f CSX remains f u l l y s u b j e c t t o the s t a t u t o r y 

mandate r e q u i r i n g d i s p a t c h i n g p r i o r i t y f o r Amtrak t r a i n s ? id 

cannot t r a n s f o r m the r i g h t t o seek r e l i e f i n t o an excuse f o r 

f a i l i n g t o honor the m.andate i n a l l r e s p e c t s . More fundam.ental-

l y , as expl.amed above t h e r e i s very l i t t l e p r a c t i c a l r e l a t i o n 

ship between the mandate f o r d i s p a t c h i n g p r i o r i t y and the ve r y 

• CSX also notes t h a t i t n e g o t i a t e d a new c o n t r a c t w i t h 
Amitrak m the s p r i n g of 1=^97, and a.rgues t h a t Amtrak should have 
in c l u d e d wnatever p .-^rformance term.s i t deemed necessary i n t h a t 
c o n t r a c t t o deal w i t h CSX's then-contemplated a c q u i s i t i o n o f Con
r a i l . ( I d . at F-225-26.) But i t would have been impossible i n 
t h a t c o n t r a c t t o deal w i t h the p o t e n t i a l impacts of a merger t h a t 
w i l l have very d i f f e r e n t impacts on Amtrak from the u n i l a t e r a l 
merger w i t h C o n r a i l t h a t CSX was proposing when t h a t c o n t r a c t was 
n e g o t i a t e d . 
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r e a l p o t e n t i a l f o r merger-related delays, even i f CSX adheres t o 

t h a t d i s p a t c h i n g p r i o r i t y , which Amtrak i s concerned about. 

F i n a l l y , CSX argues t h a t there i s "no f a c t u a l b a s i s " 

f o r imposing Amtrak's f i v e - y e a r o v e r s i g h t c o n d i t i o n . (I.;.) 

Amtrak's evidence of past performance problems on CSX i s mislead

i n g , CSX argues, because Amtrak used the "ICC formula" i n s t e a d of 

the c o n t r a c t i n c e n t i v e formula, which excludes delays caused by 

" f a c t o r s beyond the c o n t r o l of CSX" (RVS Re i s t r u p at P-231), and 

the former i s a l l e g e d l y "not a p p r o p r i a t e f o r determining whether 

CSX i s p r o v i d i n g good s e r v i c e t o Amtrak." ( I d . ) - ' Moreover, 

contends CSX, i t s o p e r a t i o n of Amtrak t r a i n s has improved s i g n i f 

i c a n t l y i n recent months t o such a degree t h a t i t now o f t e n 

a t t a i n s 100% on-time perfcrmance on given days. ( I d . at P-232.) 

This argument, l i k e the ot h e r s , provides no basis f c r 

r e j e c t i n g an o v e r s i g h t c o n d i t i o n . Amtrak welcomes CSX's ver y 

recent performance improvem.ents, as discussed e a r l i e r . However, 

th e r e i s no assurance, absent an o v e r s i g h t c o n d i t i o n , t h a t t h i s 

good b e i i a v i o r w i l l continue a f t e r the merger i s approved, t h e r e 

• C u r i o u s l y , CSX then t u r n s around and denigrates Amtrak's 
unfavorable comparisons of i t s on-time performance w i t h those of 
other c a r r i e r s , i n t e r a l i a on the ground t h a t Amtrak had not 
shown t h a t the perform.ance standards i n a l l the c o n t r a c t s were 
the sam.e. (RVS Re i s t r u p at P-230 n . l . ) But of course Amtrak's 
comparisons were based on a p p l i c a t i o n of the ICC standard t o a l l 
the c a r r i e r s , and thus d i d not e x h i b i t any such i n c o n s i s t e n c y . 
(Amtrak a l s o p o i n t e d out, however, t h a t CSX's on-time perform.ance 
was at or near the bottom of the l i s t on e i t h e r basis, see VS 
Larson at 17 n.S, 18 n.9.) 
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i s a r e s u l t i n g increase i n f r e i g h t t r a f f i c , and the s p o t l i g h t has 

moved elsewhere.-" 

CSX's c r i t i c i s m of Amtrak's use of the xCC formula t o 

gauge i t s on-time performance i s , i n the context of t h i s proceed

in g , completely misplaced. The o n l y performance s t a t i s t i c t h a t 

matters t o Amtrak's customers -- and t h e r e f o r e the on l y one t h a t 

u l t i m a t e l y can matter t o Amtrak -- i s whether Amtrak's t r a i n s 

reach t h e i r d e s t i n a t i o n s c o n s i s t e n t l y , and i n accordance w i t h 

p u b l i s h e d schedules. CSX's performance under t h i s measure, when 

compared t o t h a t of the ot h e r r a i l r o a d s over which Amtrak oper

ates, i s c l e a r l y d e f i c i e n t . And c o n t r a r y t o the i m p l i c a t i o n s of 

CSX's R e b u t t a l evidence, delays t h a t occur on another r a i l r o a d 

p r i o r t o CSX's r e c e i p t of the t r a i n -- such as the major delays 

experienced by the eastbound Sunset L i m i t e d west of New Orleans 

due t o UP's s e r v i c e problems f o l l o w i n g the UP/SP merger (RVS 

Re i s t r u p at P-228, n.8) -- are not counted against the r a i l r o a d 

t h a t r e c e i v e s the t r a i n l a t e . 

I n the f i n a l a n a l y s i s , then, one must ask why CSX i s 

opposed t o the ov e r s i g h t c o n d i t i o n requested by Amtrak. I f , as 

CSX contends, the merger w i l l not cause any worsening of Amtrak 

op e r a t i o n s over CSX l i n e s , then the c o n d i t i o n w i l l never be 

t r i g g e r e d . But i f t h i n g s t u r n out badly, as they d i d w i t h the 

UP/SP merger m the West, and i f .Amtrak can show t h a t the cause 

• I n t h a t regard, Amtrak welcomes CSX's appointment of Mr. 
Paul R e i s t r u p , Am.trak's former President, as i t s Vice President 
i n charge of "passenger i n t e g r a t i o n . " However, a s i n g l e change 
m CSX's m.anagement, a l b e i t an encouraging one, does not o b v i a t e 
the need f o r f u t u r e o v e r s i g h t . 
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of the problem i s a d i r e c t r e s u l t of the merger, an o v e r s i g h t 

c o n d i t i o n w i l l at l e a s t f u r n i s h a p l a t f o r m f o r the Board's 

c o n s i d e r a t i o n of reasonable c o r r e c t i v e measures. 

B. The "Good F a i t h Cooperation" Condi •cion. 

A p p l i c a n t s ' arguments against Amtrak's reauested 

c o n d i t i o n t h a t would r e q u i r e them t o cooperate i n good f a i t h on 

p u b l i c l y - s u p p o r t e d passenger s e r v i c e improvements t o the D e t r o i t -

Chicago and Schenectady-Buffalo c o r r i d o r s m i r r o r CSX's arguments 

a g a i n s t the o v e r s i g h t c o n d i t i o n -- and are w i t h o u t m e r i t f o r many 

of the same reasons, as w e l l . 

A p p l i c a n t s f i r s t argue w i t h o u t e l a b o r a t i o n t h a t the 

c o n d i t i o n i s "wholly u n r e l a t e d t o the proposed T r a n s a c t i o n . " 

( R e b u t t a l at P-230.) That i s not t r u e : as Amtrak e x p l a i n e d i n 

i t s Com.ments, the request was made because the t r a f f i c increases 

t h a t A p p l i c a n t s p r o j e c t e d f o r the two c o r r i d o r s as the d i r e c t 

r e s u l t of the merger'^" r a i s e d a concern t h a t the A p p l i c a n t s 

might be les s w i l l i n g t o cooperate than C o n r a i l was on improve

ments t h a t would f a c i l i t a t e and encourage g r e a t e r passenger use. 

A p p l i c a n t s next argue t h a t a c o n d i t i o n i s unnecessary 

because A p p l i c a n t s are w i l l i n g , even without a c o n d i t i o n , t o 

conduct such g o o d - f a i t h d i s c u s s i o n s , and because they w i l l 

succeed t o C o n r a i l ' s o b l i g a t i o n s under i t s 1996 Agreement w i t h 

Amtrak, and t h a t Agreement e x p l i c i t l y r e q u i r e s such c o o p e r a t i o n . 

•'Of course, the A p p l i c a n t s ' Operating Plan by design pro
j e c t s changes r e s u l t i n g from the proposed t r a n s a c t i o n , and not 
changes t h a t would occur anyway through o r d i n a r y t r a f f i c growth. 
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At f i r s t b l u s h t h i s argument seems more co n v i n c i n g . 

However, the Board and the ICC have f r e q u e n t l y im.posed, as 

c o n d i t i o n s , terms upon which the p a r t i e s had ercpressed t h e i r 

agreement. No reason appears why the same t h i n g should not be 

done i n t h i s i n s t a n c e ; c e r t a i n l y , imposing the c o n d i t i o n w i l l not 

demand a n y t h i n g of A p p l i c a n t s t h a t they have not already repre

sented they i n t e n d t o do. What imposing the c o n d i t i o n w i l l do, 

i n t h i s l i m i t e d s i t u a t i o n , i s h o l d them, t o those representa

t i o n s .'' 

CONCLUSION 

For the reasons set f o r t h i n Amtrak's October 21, 1997 

Comments and m t h i s B r i e f , the Board should (1) deny A p p l i c a n t s ' 

request t h a t i t " o v e r r i d e " Amtrak's r i g h t t o consent t o expansion 

of C o n r a i l ' s f r e i g h t easement on the NEC t o in c l u d e m u l t i p l e 

f r e i g h t t e n a n t s ; and (2) gr a n t Amtrak's requests f o r c o n d i t i o n s 

cn I t s approval of the A p p l i c a t i o n t h a t would (a) e s t a b l i s h a 

A p p l i c a n t s make two o t h e r arguments against the g o o d - f a i t h 
c o o p e r a t i o n c o n d i t i o n t h a t deserve o n l y b r i e f mention. They 
argue, f i r s t , t h a t the c o n d i t i o n would " i n t r u d [ e ] on the j u r i s 
d i c t i o n of the FRA ... t o grant r e l i e f when a r a i l c a r r i e r 
r efuses t o a l l o w Amtrak t r a i n s t o operate at a c c e l e r a t e d speeds." 
(Rebuttal at P-231.) There i s no c o n f l i c t , however: the condi
t i o n s imply r e q u i r e s good f a i t h n e g o t i a t i o n s ; i t does not d i c t a t e 
any p a r t i c u l a r outcome. I f d e s p i t e such g o o d - f a i t h n e g o t i a t i o n s 
the p a r t i e s '^ere unable t o agree, then and only then would the 
FRA becom.e an a p p r o p r i a t e venue i n which Amtrak could seek 
r e l i e f . 

Second, CSX argues t h a t a c o n d i t i o n i s "premature" as t o the 
Schenectady-Buffalo l i n e , because plans f o r improvem.ent p r o j e c t s 
on t h a t l i n e are not as f a r advanced as those on the D e t r o i t -
Chicago l i n e . But of course the time f o r seeking a such 
c o n d i t i o n has t o be now, inasmuch as the merger a p p l i c a t i o n t o 
which the c o n d i t i o n would apply i s being considered now. 
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f i v e - y e a r o v e r s i g h t c o n d i t i o n t o guard against any merger-caused 

d e t e r i o r a t i o n i n A p p l i c a n t s ' on-time o p e r a t i o n of Amtrak t r a i n s ; 

and (b) r e q u i r e A p p l i c a n t s t o cooperate i n good f a i t h w i t h 

publ i c l y - f u n d e d e f f o r t s t o enhance hign-speed passenger ser-'. i c e 

on the Detroit- C h i c a g o and Schenectady-Buffalo c o r r i d o r s . 
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CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK 
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AND PENNSYLVANIA LINES LLC 

BRIEF OF BESSEMER AMD 
LAKE ERIE RAILROAD COMPAMY 

Pursuar.t to the Orders of the Board served May 30, 1997 

and July 23, 1997, the Bessemer and Lake Erie Railroad Company 

("B&LE") r e s p e c t f u l l y submits t h i s Brief i n support of i t s 

request f o r the imposition of conditions upon any approval of the 

proposed a c q u i s i t i o n of control of Conrail, Inc. and the d i v i s i o n 

of the r a i l assets, lines and operations of Consolidated Rail 

Corporation ( c o l l e c t i v e l y "Conrail") by CSX Corporation and CSXT 

Transportation, Inc. ( c o l l e c t i v e l y "CSXT") and Norfolk Southern 

Corporation and Norfolk Southern Railway Comp->ny ( c o l l e c t i v e l y 

"NS") . 

INTRODUCTION AND SUMMARY 

The transactions contemplated by the proposed Conrail 

takeover c o n s t i t u t e the largest r a i l merger i n United States 

^ CSXT, NS and Conrail .^re referred to c o l l e c t i v e l y herein as 
the "Primary Applicants." 



h i s t o r y . Parties on both sides agree that i t i s a transaction 

which, i f approved, would change permanently -.he f r e i g h t r a i l r o a d 

industry i n the United States. Not s u r p r i s i n g l y , the Primary 

Applicants have touted the proposed transaction as one that w i l l 

create new s i n g l e - l i n e routes f o r f r e i g h t r a i l t r a n s p o r t a t i o n and 

open up major portions of the Northeast to r a i l competition f o r 

the f i r s t time i n over 25 years. However, i f l e f t unremedied, 

the proposed Conrail transaction w i l l cause serious 

t r a n s p o r t a t i o n service and competitive routing problemi i n the 

tra n s p o r t a t i o n of northern Appalachia coal to the Great Lakes. 

B&LE has i d e n t i f i e d s p e c i f i c harms a r i s i n g from the Conrail 

takeover that could be s u b s t a n t i a l l y ameliorated i f the Surface 

Transportation Board grants the r e l i e f requested i n the 

Responsive Application of Bessemer and Lake Erie Railroad Company 

fo r Trackage Rights, BLE-7 ("B&LE Resp. App.") and i t s Comments 

and Requests f o r Conditions, BLE-8 ("Comments and Requests"). 

The r e l i e f sought by B&LE i s oper a t i o n a l l y feasible and would 

enhance rather than reduce the public benefits of the proposed 

Conrail takeover. 

STATEMENT OF FACTS 

I . B&LE AND THE LAKE COAL MARKET 

B&LE i s a Class I I r a i l r o a d which owns and operates 

335.9 miles of trackage, including approximately 150 route miles 

i n the states of Pennsylvania and Ohio. B&LE's p r i n c i p a l l i n e 

extends between North Bessemer, Pennsylvania (near Pittsburgh) 

and Conneaut, Ohio, on Lake Erie. 
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The p r i n c i p a l commodities handled by B&LE are: (a) 

coal from mines served by the B&LE, from r i v e r sources using the 

inland waterways and transferred at the Duquesne Wharf of B&LE 

a f f i l i a t e the Union Railroad ("JRR") on the Monongahela River, 

and from o f f - l i n e mines ]ocated i n Pennsylvania, West V i r g i n i a 

and Ohio interchanged to B&LE by the Buffalo & Pittsburgh 

Railroad ("BPR"), CSXT, Conrail or NS for movement to Conneaut, 

Ohio; (b) i r o n ore and other steel raw materials from B&LE's port 

at Conneaut, Ohio, moving to integrated steel plants; (c) f l u x i n g 

and i n d u s t r i a l stones, aggregate, s a l t and gypsum delivered v i a 

vessel t o Conneaut f o r outbound r a i l and truck d e l i v e r y ; and (d) 

s t e e l , scrap and miscellaneous *:reight to and from points on the 

B&LE. V e r i f i e d Statement of Timothy R. Howerter, BLE-8 

("Howertf r V.S.") at 2. 

B&LE has long been an active competitor f o r the 

tr a n s p o r t a t i o n of coal i n the so-called "lake coal market." The 

"lake coal market" i s defined as the market f o r bituminous 'soft) 

coal, p r i m a r i l y from northern Appalachia coal f i e l d s moving 

e i t h e r t o B&LE's Pittsburgh & Conneaut Dock (refer'^.-'d to as "P&C 

Dock") at Conn'>aut, Ohio, or Conrail's Ashtabula Dock at 

Ashtabula, Ohio. The northern Appalachia coal f i e l d s consist 

generally of mines located i n Maryland, Ohio, Pennsylvania and 

Northern West V i r g i n i a . Primarily high- and mid-sulfur coal fr-^m 

these northerr Appalachia i^ines are transported by r a i l t o these 

dock f a c i l i t i e s f o r transshipment v i a lake vessel to customers 
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served by the maritime industry on the Great Lakes. End users 

include e l e c t r i c u t i l i t i e s and i n d u s t r i a l customers on the Great 

Lakes and export traders which serve markets overseas v i a the St. 

Lawrence Seav/ay. Howerter V.S. at 3. 

Since the mid-1980s, the scope ot the lake coal market 

has been expanded to include the movement of low-sulfur coal to 

the h i s t o r i c a l users of the P&C and Ashtabula Docks (the same 

e l e c t r i c u t i l i t i e s , i n d u s t r i a l customers and export traders 

described above). More stringent federal and state environmental 

regulations have forced many of the long-term users of the P&C 

and Ashtabula Docks to purchase low-sulfur coals and decrease, or 

i n some cases, abandon t r a d i t i o n a l higher s u l f u r coal sources. 

Howerter V.S. at 3. 

The lake coal market to the P&C and Ashtabula Docks 

does not include shipments of low-sulfur coal from the ce n t r a l 

(as opposed to norther.n) Appalachia coal f i e l d s . Coal from the 

c e n t r a l Appalachia coal f i e l d s moves v i a NS' lake terminal at 

Sandusky, Ohio, or CSXT's lake terminal at Toledo (which i s also 

served by Conrail) . The c e n t r a l Appa.Tachia coal f i e l d s consist 

generally of mines located i n eastern Kentucky, V i r g i n i a and 

southern West V i r g i n i a . See Map attached as Exhibit A to the 

V e r i f i e d Statement of Grant R. Seiveright, BLE-8 at 43. The 

c e n t r a l Appalachia coal mines involved are almost exclusively 

served by NS and CSXT, both of which provide e f f i c i e n t , 

s i n g l e - l i n e service from these mines to Sandusky/Toledo. NS and 

^ Some of the West V i r g i n i a coal i s low s u l f u r , o r i g i n a t i n g on 
CSXT and routed to P&C Dock at Conneaut. 
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CSXT do not serve the same customer base a.id end-user markets as 

B&LE and Conrail serve via Conneaut/Ashtabula. Furthermore, as 

the coal mining industry i n northern Appalachia has evolved i n t o 

a concentration of production co n t r o l l e d by several very large 

coal companies that u t i l i z e longwall mining technology, 

t r a n s p o r t a t i o n economics have not supported the movement of the 

high- and mid-sulfur production from those mines to 

Saiidusky/Toledo, which are at least 120 r a i l miles f a r t h e r west. 

Howerter V.S. at 3-4. 

Northern Appalachia coal which has moved through P&C 

Dock has t r a d i t i o n a l l y come from e i t h e r coal mines d i r e c t l y 

served by the B&LE or from sources wi t h access to the r i v e r 

(which permits the coal to be barged to Duquesne Wharf and 

tra n s f e r r e d to B&LE r a i l cars f o r movement to the Lake), or from 

o f f - l i n e mines which reach the B&LE v i a r a i l connections. P&C 

Dock and i t s coal sources d i r e c t l y compete w i t h Conrail's 

Ashtabula Dock and Conrail's own p o r t f o l i o of coal sources, 

incl u d i n g directly-served o r i g i n s i n Pennsylvania, West V i r g i n i a 

and Ohio and o f f - l i n e sources interchanged to Conrail v i a i t s own 

connections, including the former Monongahela Railway ("MGA"). 

Howerter V.S. at 6. 

Thus, the competition f o r movements of northern 

Appalachia p r i m a r i l y high- and mid-sulfur coals t o the lake coal 

market i s between Conrail's Ashtabula Dock and B&LE's P&C Dock at 

Conneaut. P&C Dock and Ashtabula have not d i r e c t l y competed wit h 

Sandusky (NS) and Toledo (CSXT) for the most part bt-cause of a 



d i f f e r e n t end-usei customer base and because the coal chemistry 

of t h e i r respective o r i g i n s i s d i f f e r e n t . Howerter V.S. at 3-5. 

I I . B&LE'S DOCK AT CONNEAUT 

The B&LE has been a p a r t i c i p a n t i n the lake coal market 

since before the tu r n of the century, with B&LE's f i r s t coal dock 

commencing operation at Conneaut i n 18 97. The coal terminal 

f a c i l i t i e s at P&C Dock have since been modernized, refined and 

expanded over the years. P&C Dock has two separate coal 

unloading and storage f a c i l i t i e s which can operate e i t h e r 

independently on a stand-alone basis, or i n a coordinated mode to 

provide unparalleled f l e x i b i l i t y . Each unloading f a c i l i t y i s 

capable of unloading an average of two hundred, 100-ton r a i l cars 

per eight-hour s h i f t . Each f a c i l i t y i s equipped with inbound, 

automatic sampling. The lower coal f a c i l i t y can store up to 1.7 

m i l l i o n tons of coal at any time, and the upper coal f a c i l i t y can 

store up to 4.0 m i l l i o n a dditional tons of coal, depending upon 

the number and size of the stockpiles. Howerter V.S. at 5. 

Both the lower and upper coal f a c i l i t i e s access two 

6,000-ton storage s i l o s . These s i l o s serve two primary 

functions. F i r s t , the s i l o s reduce vessel loading time when 

cperated i n concert w i t h each coal f a c i l i t i e s ' d i r e c t r a i l car to 

/essel loading c a p a b i l i t y and each l a c i l i t i e s ' coal reclaiming 

capacity. Second, the s i l o s provide the a b i l i t y to blend coal as 

demanded by the market through seven adjustable, metered 

discharge gates which are located at the base of each s i l o . Both 

coal f a c i l i t i e s also share access to two ship-loaders which can 

load coal i n t o e i t h e r lake vessels or barges. The rated capacity 
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of the two ship-loaders i s 11,000 tons per hour. Howerter V.S. 

at 5. 

I I I . THE APPLICANTS' PROPOSED TRANSACTION 

Under the proposed d i v i s i o n of Conrail's assets, NS 

(through Pennsylvania Lines LLP "PRR") w i l l acquire Conrail's 

former MGA coal l i n e s (serving p r i m a r i l y northern Appalachian 

mines), Conrail's r a i l l i n e between Youngstown and Ashtabula, 

Ohio and Conrail's Ashtabula Dock on Lake Erie. NS thus w i l l 

obtain a sirigle l i n e route from the MGA coal mines to Lake Erie. 

NS w i l l grant trackage r i g h t s to CSXT over the former MGA l i n e s 

to acceFS MGA mines, w i l l continue to grant CSXT trackage r i g h t s 

over the NS/PRR/Conrail l i n e from Youngstown to Ashtabula, and 

w i l l a l l ocate 42% of the capacity of Ashtabula Dock to CSXT. I n 

each instance the r a i l l i n e s and the Ashtabula Dock w i l l be 

owned, c o n t r o l l e d and dispatched by NS. 

IV. BfcLE AMD SHIPPERS' RESPONSE TO THE PROPOSED TRANSACTION 

A f t e r consulting w i t h the p r i n c i p a l shippers and 

receivers of coal i n the affected lake coal market, B&LE proposed 

c e r t a i n conditions set f o r t h i n i t s Comments and Requests and 

Responsive Application designed to ameliorate the harmful e f f e c t s 

to the public i n t e r e s t that would otherwise r e s u l t from the 

proposed transaction."^ Not s u r p r i s i n g l y , given the c r i t i c a l 

importance of adequate and competitive r a i l t r a n s p o r t a t i o n and 

dock f a c i l i t i e s to the movement of coal from northern Appalachia 

^ The "ARGUMENT" section i n f r a discusses the t r a n s a c t i o n - r e l a t e d 
harms and proposed conditions i n d e t a i l . 
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to the Great Lakes, B&LE's proposed conditions have received 

strong support from major u t i l i t i e s and coal producers i n the 

lake coal market. See Shipper V e r i f i e d Statements submitted w i t h 

B&LE'S Comments and Requests. A l l of these shippers submit 

strong and compelling evidence that absent the r e l i e f proposed by 

B&LE the tra n s p o r t a t i o n of coal i n t h i s c r i t i c a l region w i l l be 

seriously threatened under the Primary Applicants proposed 

transaction i n regard to both capacity and competition. The 

extensive support from some of :;he largest producers and 

consumers of coal i n the lake coal market i s t e l l i n g of the 

merger r e l a t e d threat to both capacity and competition f o r these 

important coal shipments. 

For example, i n his v e r i f i e d statement, Mr. James H. 

Bonnie of Niagara Mohawk Power Corporation ("Niagara Mohawk") 

addresses the c r i t i c a l need to ensure that p a r t i c i p a n t s i n the 

lake coal market have r e l i a b l e , long-term access to adequate 

t r a n s p o r t a t i o n and dock f a c i l i t i e s f o r lake coal shipments. See 

V e r i f i e d Statement of James H. Bonnie, BLE-8 ("Bonnie V.S.") at 

9. Niagara Mohawk i s a major u t i l i t y company based i n Syracuse 

providing e l e c t r i c service to over 1.5 m i l l i o n customers i n 

eastern and upstate New York. The Company's t o t a l e l e c t r i c 

generating capacity i s 8,194,000 ki l o w a t t s , of which 

approximately 1.3 m i l l i o n k i l o w a t t s i s generated by the Company's 

two c o a l - f i r e d power plants. To f u e l these plants, Niagara 

Mohawk purchases approximately 3 m i l l i o n tons of coal per year. 

Mr. Bonnie points out that with the imminent 

a.eregulation of the e l e c t r i c power industry and, at the same 
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time, the implementation of more stringent a i r emission 

standards, the s u r v i v a l of the industry w i l l depend heavily on 

the a b i l i t y t o generate e l e c t r i c i t y at low cost. Bonnie V.S. at 

2-3. He confirms that economical access to the available 

capacity of B&LE and P&C Dock i s a "key component" to meeting 

these challenges. Bonnie V.S. at 3. 

In order to maintain some le v e l of competition f o r the 

tra n s p o r t a t i o n of coal to Niagara Mohawk's plants, which are 

cu r r e n t l y served by Conrail and w i l l be served only by CSXT under 

the proposed merger, Niagara Mohawk has purchased coal from the 

Cumberland Mine of Cyprus Amax Coal Company, a Pittsburgh Seam 

mine w i t h access to barge service on the Monongahela River. 

Cumberland Mine i s one of the few longwall producers that i s not 

captive to Conrail. Coal from Cumberland i s routed v i a barge to 

B&LE's Duquesne Wharf f o r movement to P&C Dock f o r t r a n s f e r to 

lake vessel f o r d e l i v e r y to Niagara Mohawk's plants. Current 

contracts i n place support up to 500,000 tons of Cumberland Mine 

coal v i a B&LE through P&C Dock annually. 

In his v e r i f i e d statement, Mr. Bonnie notes a number of 

merger-related harms that Niagara Mohawk w i l l s u f f e r . The f i i s t 

i s t h a t : 

as a r e s u l t of the proposed Conrail 
transac-ioii, the e x i s t i n g l i m i t e d competitive 
a l t e r n a t i v e we have developed v i a P̂ cLE and 
P&C Dock, even with Cumberland Mine coal, 
could be i n jeopardy. S p e c i f i c a l l y , we are 
very concerned that unless B&LE i s assured a 
f a i r opportunity to compete f o r coal moving 
from mines on the former Monongahela Railway 
to the lake, B&LE management may elect to 
downgrade or even abandon the B&LE and 
downsize P&C Dock to meet current levels of 
usage. Thus, not onlv do we face a 
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competitive block on our a b i l i t v to expand 
our use of blended coal through P&C Dock, we 
face the p o s s i b i l i t y that our e x i s t i n g 
l i m i t e d competitive a l t e r n a t i v e mav be l o s t . 

Bonnie V.S. at 9 (emphasis added). 

He also notes that Niagara Mohawk's future needs f o r 

blended coal are seriously threatened by the proposed transaction 

as Niagara Mohawk's increased need cannot be adequately served by 

NS and CSXT alone. Bonnie V.S. at 7-8. Without P&C 

Dock's blending c a p a b i l i t i e s , Niagara Mohawk's a b i l i t y to 

economically acquire blended coal i s e f f e c t i v e l y cut o f f . I d . 

Blending at Ashtabula w i l l be unavailable to handle increased 

needs as Ashtabula's capacity and a b i l i t y to process the needed 

coal w i l l e f f e c t i v e l y be prevented due to the Dock's capacity and 

service problems. Bonnie V.S at 9. 

Accordingly, Niagara Mohawk strongly supports the 

conditions sought by B&LE i n t h i s proceeding. As Mr. Bonnie 

states: 

B&LE i s a known trans p o r t a t i o n supplier to 
Niagara Mohawk and has a proven track record 
when given the chance to compete. Unless the 
proposed Conrail transaction i s conditioned 
so as to assure competitive j o i n t l i . . ^ rates 
with B&LE to P&C Dock, our a b i l i t v to 
continue to develop t h i s competitive 
a l t e r n a t i v e w i l l be f r u s t r a t e d and even 
worse, mav be l o s t . 

Bonnie V.S. at 9 (emphasis added). 

The CONSOL Coal Group ("CONSOL") also submitted a 

deta i l e d v e r i f i e d statement describing i t s concerns wi t h the 

proposed transaction and supporting B&LE's proposed conditions. 

See V e r i f i e d Statement of William G. Rieland, BLE-8 ("Rieland 

V.S."). CONSOL i s a major bituminous coal producer operating in 
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various coal basins throughout the United States. I n 1996, 

CONSOL mines produced approximately 72 m i l l i o n tons of coal and 

had sales of nearly $2.4 b i l l i o n . CONSOL s e l l s i t s products t o 

e l e c t r i c u t i l i t i e s and i n d u s t r i a l customers throughout the 

eastern and Midwestern areas of the United States, e l e c t r i c 

u t i l i t y and st e e l industry customers i n Canada, and to e l e c t r i c 

u t i l i t i e s and ste e l companies i n 24 foreign countries. Rieland 

V.S. at 1-2. 

CONSOL operates the Bailey, Enlow Fork, B l a c k s v i l l e and 

Loveridge Mines located i n southwestern Pennsylvania and northern 

West V i r g i n i a . These mines are c u r r e n t l y served exclusively by 

Ccnrail which acquired the Monongahela Railway i n 1990. A l l of 

the coal produced froui these mines, c u r r e n t l y 24 m i l l i o n tons per 

year, i s shipped by r a i l . These mines are a l l d i r e c t l y a f f e c t e d 

by the proposed breakup of the Conrail system. Rieland V.S. at 

2. 

Given that the market f o r coal has expanded s t e a d i l y i n 

recent years and i s expected to grow s t e a d i l y i n t o the 21st 

century, CONSOL points out that " [ i ] t i s absolutely c r i t i c a l t o 

CONSOL's long-term competitive p o s i t i o n that the r a i l 

t r a n s p o r t a t i o n i n f r a s t r u c t u r e available have suf::icient capacity, 

be e f f i c i e n t , f l e x i b l e and provide adequate levels of service to 

handle not only current volumes but increased volumes of 

t r a f t i c . " Rieland V.S. at 3. 

The lake coal market represents one of the most 

important markets f o r the coal from CONSOL's Pennsylvania and 

northern West V i r g i n i a mines. To meet the demands of t h i s 
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market, CONSOL must e f f i c i e n t l y move the coal north to 

vessel-loading f a c i l i t i e s on Lake ' r i e , where i t can be unloaded 

from r a i l c a r , stored, and loaded i n t o vessel f o r movement by 

water to the ultimate customer. Because CONSOL has very l i m i t e d 

space t o store coal at i t s mines, i t i s absolutely essential to 

i t s a b i l i t y to competitively market coal from i t s mines to the 

lake coal market that access be available to adequate f a c i l i t i e s 

f o r the shipment, storage, and reshipment of t h i s coal to i t s 

ultimate d e stination. Rieland V.S. at 3-4. 

CONSOL points out that at f i r s t blush, the proposed 

Conrail transaction, which provides f o r both NS and CSXT to 

j o i n t l y serve mines on the former Monongahela Railway, including 

CONSOL mines, would seem to provide more capacity and more 

options, not less. Rieland V.S. at 4. 

However, CONSOL points out t h a t : 

w i t h respect to our a b i l i t y to be e f f i c i e n t 
and p a r t i c i p a t e i n the lake coal market, we 
believe that without regulatory i n t e r v e n t i o n , 
the Conrail transaction as presently 
structured, w i l l a c t u a l l y r e s u l t i n 
inadequate service and less capacity being 
available to us than we have now. As we 
propose to increase our MGA production, 
CONSOL i s concerned that i n s u f f i c i e n t 
lakefront capacity would l i m i t our succes.*̂  i n 
the lake coal market. 

I d . (emphasis i n o r i g i n a l ) . 

S p e c i f i c a l l y , CONSOL notes that the Ashtabula Dock 

simply does not have the f a c i l i t i e s or the capacity to handle the 

volume of coal that i s expected to move to the Lake i n the near 

future, l e t alone expanded production over the long term. I d . 

In 1997, approximately 12% of the coal from CONSOL' s MGA mines 
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moved v i a Conrail over the Youngstown-Ashtabula l i n e and through 

the Ashtabula Dock. That current t r a f f i c vras bottlenecked and 

subject to congestion on a recurring basis, p a r t i c u l a r l i n the 

period between August and the end of the Lake shipping season. 

I d . The "re s u l t of congestion at. the Dock i s that CONSOL gets 

•rationed, ' i . e . , only allowed to load the number of cars 

prescribed by Conrail, regardless of how much coal needed to move 

and regardless of customers' needs and shipping schedules." I d . 

at 4-5. Future volume increases w i l l only make the s i t u a t i o n 

worse. As a r e s u l t , CONSOL "strongly supports" the conditions 

proposed by B&LE i n t h i s proceeding. 

Cyprus Amax Coal Sales Corporation, the marketing and 

sales arm of Cyprus Amax Coal Company ("Cyprus Amax" or "the 

Company"), s i m i l a r l y supports imposition of B&LE's conditions. 

See V e r i f i e d Statement of Brad F. Huston, BLE-8 ("Houston V.S."). 

Cyprus Amax i s the S'̂ cond largest coal mining company i n the 

United States. Cyprus Amax c u r r e n t l y operates 21 coal mines i n 9 

states, including mines located i n the Powder River Basin, 

Colorado, Utah, the I l l i n o i s Basin, Kentucky, Pennsylvania, West 

V i r g i n i a and Tennessee. In 1996, Cyprus Amax mined 82 m i l l i o n 

tons of coal from t o t a l company reserves of 2.5 b i l l i o n tons. 

Although Cipjrus Amax p a r t i c i p a t e s i n the m e t a l l u r g i c a l and 

i n d u s t r i a l coal market, the vast majority of the Company's coal 

i s sold to domestic e l e c t r i c u t i l i t i e s . Cyprus Amax points out 

that " [ t ] h e adequacy of the r a i l t r ansportation f a c i l i t i e s and 

service available to our Company i s a c r i t i c a l f a c t o r i n our 
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a b i l i t y to successfully market our coal to these customers." 

Huston V.S. at 2. 

The market f o r coal from Cyprus Amax's Pennsylvania 

mines has expanded s t e a d i l y i n recent years and i s expected to 

grow i n the fut u r e . I d . at 2-3. To meet the demands of the 

market f o r our coal, Cyprus Amax i s investing m i l l i o n s of d o l l a r s 

i n new equipment to expand production and f u r t h e r reduce 

operating costs and i s in v e s t i g a t i n g the f e a s i b i l i t y of opening 

an e n t i r e l y new st a t e - o f - t h e - a r t mine not f a r from the Cumberland 

Mine, t o tap the Company's Freeport tOW-sulfur coal reserves i n 

t h i s area. I d . at 3. 

Cyprus Amax notes that the transaction as presently 

structured w i l l make available to i t s i n g l e - l i n e routes from both 

NS and CSXT between i t s Emerald Mine and the Ashtabula Dock. 

However, NS and CSXT plan to move the e n t i r e combined volume of 

both r a i l r o a d s of MGA-originated coal moving to the Lake over the 

exact same l i n e (between Youngstown and Ashtabula) and through 

the same dock at Ashtabula. Cyprus Amax points out i n no 

uncertain terms that such a plan w i l l not succeed: 

What [NS and CSXT] propose has f a i l e d i n the 
past at e x i s t i n g tonnage levels and w i l l not 
work i n the future at increased tonnage 
levels. The Ashtabula Dock simply does not 
have the f a c i l i t i e s or the capacity to handle 
the volume of coal that i s expected to move 
to the Lake i n the near future, l e t a].one 
over the long term Th.'.s alreadv 
i n t o l e r a b l e s i t u a t i o n w i l l be made even worse 
once CSXT begins to market i t s single l i n e 
routes from coal mines on i t s West V i r g i n i a 
lines through Ashtabula Dock, which the 
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proposed Conrail transaction gives CSXT a 
strong incentive to pursue. 

Huston V.S. at 5-6 (emphasis added). Moreover, i t s concerns over 

the adequacy of service that w i l l be provided extend beyond 

capacity issues associated w i t h Ashtabula Dock: 

Moreover, we are concerned that the former 
Conrail l i n e to the Ashtabula Dock between 
Youngstown and Ashtabula to be owned and 
operated by NS and over which CSXT w i l l 
operate v i a trackage r i g h t s , w i l l be unable 
to e f f i c i e n t l y handle the combined volumes of 
the two rai l r o a d s and w i l l become a serious 
operating bottleneck. Indeed, at times, i t 
i s already a bottleneck. I f a single 
r a i l r o a d cannot operate the l i n e without 
congestion problems today, how can anvone 
expect that two railroads operating over the 
same l i n e t r y i n g to stav out of each other|s 
wav. handling greater volumes than Conrail 
handles today., w i l l be able to avoid even 
worse congestion? The e f f e c t on our a b i l i t y 
to market our Emerald Mine coal i n the lake 
coal market v;ould be gre a t l y hampered. 

Huston V.S. at 6-7 (emphasis added). Cyprus Amax "strongly 

supports" the conditions proposed by B&LE i n t h i s proceeding. 

Ontario Hydro also strongly supports B&LE's proposed 

conditions. See V e r i f i e d Statement of Grant R. Seiveright, BLE-8 

("Seiveright V.S."). M.-̂ asured by i n s t a l l e d generating capacity, 

Ontario Hydro i s one of the largest u t i l i t i e s i n North America. 

Ontario Hydro d i r e c t l y serves almost one m i l l i o n customers and 

i n d i r e c t l y serves almost three m i l l i o n customers. A p o r t i o n of 

i t s e l e c t r i c a l production i s sold to u t i l i t i e s i n New York and 

Michigan. The Ontario Hydro system includes 69 hydro e l e c t r i c 

stations, 5 nuclear stations, and 6 operating f o s s i l - f u e l e d 

stations (5 of which burn co a l ) . 
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Ontario Hydro i s one of the largest single; receivers of 

coal i n the lake coal market. The two p r i n c i p a l Ohio lake 

terminals or docks used by Ontario Hydro i o r i t s coal are 

Ashtabula Dock and P&C Dock. Although Ontario Hydro supports 

"meaningful competition" between NS and CSXT over the former MGA, 

nevertheless i t i s : 

very concerned that the proposed Conrail 
transaction w i l l i n fact have a substantial 
adverse e f f e c t on Ontario Hydro's long-term 
access t o Pennsylvania and West V i r g i n i a coal 
through the lake terminals i n at least two 
respects: (1) the p o t e n t i a l f o r NS and CSXT 
to attempt to route a l l current and future 
volumes of MGA-origin coal through the 
already congested Ashtabula Dock; and (2) the 
p o t e n t i a l f o r CSXT to attempt to route 
volumes of low sulphur coal, which o r i g i n a t e 
on CSXT i n West V i r g i n i a and which c u r r e n t l y 
move v i a B&LE to t h e i r dock at Conneaut, to 
the Ashtabula dock. 

Seiveright V.S. at 3-4 (emphasis i n o r i g i n a l ) . The need f o r two 

viab l e ports w i l l become even more c r i t i c a l i n the near future as 

Ontario Hydro recently announced that i t w i l l begin an extensive 

overhaul of i t s nuclear power plants that w i l l r e s u l t i n a lay-up 

of about one-third of i t s nuclear generating capacity over the 

next several years. A s i g n i f i c a n t p o r t i o n of the replacement 

generation w i l l come from Ontario Hydro's f o s s i l - f u e l e d plants, 

which w i l l be operated at higher capacit..es. This w i l l r e s u l t i n 

a sharp increase i n Ontario Hydro's need f o r coal through the 

lake terminals f o r the next three years and possibly longer. 

Congestion at any one port, or a loss of Ontario Hydro's a b i l i t y 

to use the extensive ground storage and loading capacity at P&C 

Dock, "would be harmful f o r the company, the customers (some of 

whom are, through our sales program, i n the U.S.) and our coal 
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suppliers ( i n large measure U.S. coal s u p p l i e r s ) . " Seiveright 

V.S. at 5. 

The threat to Ontario Hydro from a lack of adequate 

tra n s p o r t a t i o n capacity i s clear. "Without access to the 

f a c i l i t i e s and storage areas of the P&C Dock, Ontario Hydro w i l 

not be able to move the volumes of coal that [ i t ] must move over 

the next three years; and unless s i g n i f i c a n t expansion occurs at 

Ashtabula or another dock f a c i l i t y i n the area, [ i t s ] a b i l i t y t o 

move coal w i l l be jeopardized i n the longer term as w e l l . " I d . 

at 5. Consequently, Ontario Hydro "strongly supports" B&LE's 

proposed conditions. I d . at 6. 

ARGUMENT 

I . THE CONDITIONS REQUESTED BY B&LE FIT SQUARELY 
WITHIM THE BOARD'S CRITERIA FOR IMPOSITION OF 
CONDITIONS IN RAILROAD MERGERS 

A. Applicable Standard For Imposition Of Conditions 

In considering the Primary Application, the Board has a 

sta t u t o r y o b l i g a t i o n to, among other things, consider "the e f f e c t 

of the proposed transaction on the adequacy of tran s p o r t a t i o n to 

the pub l i c , " 49 U.S.C. § 11324(b)(1), as well as "whether the 

proposed transaction would have an adverse e f f e c t on competition 

among r a i l c a r r i e r s i n the affected region." 4 9 U.S.C 

§ 11324(b)(5). See, e.g., Decision No. 44, served October 15, 

1997, at 4. The Board's a u t h o r i t y to impose conditions on r a i l 

consolidation transactions 

conditions upon f i n d i n g t h a t : 

4 
consolidation transactions i s broad. The Board prescribes 

4 . . . 
See 49 U.S.C. § 11324(c); Union P a c i f i c Corporation, Union 
Pacific Railroad Companv, and Missouri P a c i f i c Railroad 
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• Absent a condition, the proposed r a i l r o a d 
consolidation may produce ef f e c t s harmful to the 
public i n t e r e s t (such as to transportation services 
and competition); 

• An appropriate condition w i l l ameliorate (or 
eliminate) the harmful e f f e c t s ; 

• The condition i s operationally feasible; and 

• The conditions . v i l l y i e l d public b e n e f i t s 
outweighing any reduction i n the benefits of the 
r a i l r o a d consolidation. 

I d . As i s explained i n the sections below, B&LE's requested 

conditions meet each of these c r i t e r i a and therefore should be 

granted.^ 

Company Control and Merger Southern P a c i f i c R a i l 
Corporation, Southern Pacific Transportation Company, St. 
Louis Southwestern Railwav Companv, SPCSL Corp. and The Denver 
and Rio G ande Western Railroad Company, Finance Docket No. 
32760 (STB served August 12, 1996) ("UP/SP") at 144; 
Burlington Northern, Inc. and Burlington Northern Railroad 
Company -- Control and Merger Santa Fe Pac i f i c Corporation 
and The Atchison, Topeka and Santa Fe Railway Company, Finance 
Docket No. 32549 (ICC served August 23, 1995) ("BN/Santa Fe") 
at 55; Union Pacific -- Control -- Missouri P a c i f i c ; Western 
P a c i f i c , 366 I.C.C. 459, 562 (1982), af f'd sub nom 
P a c i f i c Transp. Co. v. ICC, 736 F.2d 708 (D.C 
c e r t , denied, 469 U.S. 1208 (1985) ("UP/MP/WP"). 

_ Southern 
Cir. 1984), 

In the Application and the Rebuttal submission, the Primary 
Applicants attempt to rewrite the case law on the standard to 
be applied, adding provisions that are not part of the case 
law. For example, Applicants state that a condition "may not 
be imposed to change the competitive balance among shippers." 
Applicants' Rebuttal ("App. Reb.") at 42. However, the 
standard as determined by the Board i s a different one. The 
Applicants themselves quote (App. Reb. at 37) the real 
standard from the BN/Santa Fe case that the Board i s 
"disinclined" to grant a condition that "would broadly 
restructure the competitive balance among railroads." 
BN/Santa Fe at 55-56 (emphasis added). Applicants again f a i l 
to follow the very language they quote from BN/Santa Fe when 
they state that "conditions are not appropriate i f alternative 
remedies exist." App. Reb. at 40. Nowhere in BN/Santa Fe. 
UP/SP or the other merger decisions i s such a rule 
articulated. Instead, a condition must be "narrowly 
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B. Merger-Related Harms 

In i t s evidence i n t h i s proceeding, B&LE has i d e n t i f i e d 

several s p e c i f i c harms r e s u l t i n g from the Conrail takeover. B&LE 

has demonstrated that transactions contemplated by the Primary 

Ap p l i c a t i o n w i l l diminish the adequacy of transportation services 

f o r and have serious anticompetitive e f f e c t s on the 

tra n s p o r t a t i o n of coal i n the eastern United States, p a r t i c u l a r l y 

from o r i g i n s on the former MGA i n southwestern Pennsylvania and 

northern West V i r g i n i a . Absent appropriate conditions to 

ameliorate these harms, the proposed transaction cannot be found 

to be consistent w i t h the public i n t e r e e t . See Comments and 

Requests at 6-12. In r e b u t t a l , the Primary Applicants have 

attempted to sidestep B&LE's evidence of the harms by e i t h e r 

ignoring, mischaracterizing, or conceding the evidence. 

1. Hai.-ms To Competition 

B&LE seeks to preserve f o r lake coal customers the 

competitive a l t e r n a t i v e i n t e r l i n e rates and routes that c u r r e n t l y 

e x i s t f o r B&O Origin D i s t r i c t coal destined f o r P&C Dock. Today, 

P&C Dock competes with Conrail's dock f a c i l i t i e s at Ashtabula, 

Ohio, f o r coal business o r i g i n a t i n g on CSXT bound f o r vessel 

movement on the Great Lakes. As a competitive a l t e r n a t i v e to 

Conrail's sources routed to Ashtabula, CSXT c u r r e n t l y routes i t s 

B&O Orig i n D i s t r i c t coal t o P&C Dock i n i n t e r l i n e movements over 

t a i l o r e d . " BN/Santa Fe at 55-56. Even under Applicants' view 
of the law, B&LE meets the c r i t e r i a as B&LE's condition 
ensures adequate t r a n s p o r t a t i o n services and i s the most 
narrowly t a i l o r e d c o n d i t i o n available i n order to ensure 
adequate t r a n s p o r t a t i o n services and competition i n the lake 
coal market. 
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the Buffalo & Pittsburgh Railroad ("BPRR") and B&LE. CSXT 

de l i v e r s the coal to New Castle, PA, f o r interchange w i t h BPRR, 

which then moves the coal to Butler, PA. At Butler, B&LE takes 

over the movement f o r d e l i v e r y to P&C Dock. Howerter V.S. at 7. 

I f the transaction contemplated by the Primary 

Applicants i s approved, CSXT w i l l gain shared access to the 

Conrail port f a c i l i t i e s at Ashtabula, OH, thereby removing any 

incentive to i n t e r l i n e t h i s B&O Origin D i s t r i c t coal over the 

B&LE to P&C Dock. Howerter V.S. at 7. Such action would s t r i k e 

a c r i t i c a l blow to lake coal customers who r e l y on P&C Dock. For 

example, as Mr. Seiveright t e s t i f i e d , Ontario Hydro r e l i e s 

heavily on the substantial ground storage capacity of P&C Dock. 

Absent conditions r e q u i r i n g long-term, market-based rates to 

protect i n t e r l i n e movements v i a B&LE to P&C Dock, CSXT w i l l 

l i k e l y d i v e r t t h i s B&O Origin D i s t r i c t coal away from P&C Dock to 

the already congested Ashtabula Dock thus f u r t h e r constraining 

capacity. Seiveright V.S. at 4. The Board can ameliorate t h i s 

demonstrated harm through the protection of the e x i s t i n g 

i n t e r l i n e rate structure that w i l l ensure competitive t r a f f i c 

routings f o r customers desiring to transload coal v i a P&C Dock. 

Thus, the proposed diversion of t h i s coal to Ashtabula 

w i l l not only r e s u l t i n harm to competition, i t w i l l add volume 

to an overburdened Ashtabula Dock, thus adversely a f f e c t i n g the 

adequacy of transportation services provided to a l l shippers and 

receivers i n the lake coal market. 
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2. Harms To Adequacy Of Transportation 

a. Ashtabula Dock i s Overburdened 

The proposed routing of a l l MGA coal moving to the 

Great Lakes v i a the former Conrail Youngstown-Ashtabula l i n e and 

the Ashtabula Dock w i l l not r e s u l t i n adequate transportation 

service to the public or e f f e c t i v e competition for the t r a f f i c . 

Currently, Ashtabula Dock runs at f u l l capacity and lacks 

adequate capacity to e f f i c i e n t l y handle a l l of the current 

t r a f f i c , w i t h Conrail forced to d i v e r t t r a f f i c from Ashtabula 

more than 120 miles west to the ports of Sandusky and Toledo, 

Ohio.^ These diversions add s i g n i f i c a n t distance, expense and 

inconvenience to the movement of lake-bound coal. 

b. Joint Use Will Overburden 
Ashtabula Dock Further 

The Primary Applicants' proposal to provide j o i n t 

access to and use of the Ashtabula Dock w i l l cause f u r t h e r and 

a d d i t i o n a l problems at the dock. See v e r i f i e d statements 

attached to BLE-8. Properly coordinating and a l l o c a t i n g 

resources at Ashtabula w i l l not be easy, and the Primary 

Applicants contest B&LE's statement that the Ashtabula Dock i s 
already an overburdened f a c i l i t y . App. Reb. at 144. 
I n t e r e s t i n g l y , nowhere do Applicants dispute the accuracy of 
B&LE's statement. They only assert (inaccurately) that B&LE 
has provided no f a c t u a l support f o r such conclusion. B&LE's 
extensive v e r i f i e d statements prove otherwise. See BLE-8, 
Bonnie V.S. at 9, Huston V.S. at 5-7 and Rieland V.S. at 4-6. 

Moreover, Applicants' own evidence proves the point. See 
Rebuttal V e r i f i e d Statement of John W. Orrison ("Orrison 
R.V.S.") at 492-493. Applicants admit that during 1997, 
several t r a i n s were diverted from the Ashtabula Dock to the 
Sandusky or Toledo Dock f a c i l i t i e s . See also Rebuttal 
V e r i f i e d Statement of Timothy R. Howerter, BLE-5 ("Howerter 
R.V.S.") at 4-5. 
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Applicants have not commented on how t h i s may be accomplished. 

Extrem.ely e f f e c t i v e and coordinated management between two 

arc h r i v a l s w i l l be required i f the j o i n t users are to even 

approach the volumes of coal handled s o l e l y by Conrail today. 

That i s not l i k e l y to occur at t h i s already overburdened port 

f a c i l i t y . See Howerter V.S. at 7, 11-13. Furthermore, CSXT's 

need to r e l y on i t s major competitor for i t s access to and use of 

the port, a l l subject to NS d i r e c t i o n and con t r o l , w i l l impede 

e f f e c t i v e use of the doc;c jior t h i s important coal t r a f f i c . I d . 

In t h e i r Application, Applicants have stated that the 

coal dock at Ashtabula w i l l be shared on the basis of Applicants' 

ownership d i v i s i o n of Conrail (58% NS and 42% CSXT) . NS w i l l 

have the r i g h t to operate and control Ashtabula Dock with CSXT 

receiving access to and use of a 42% proportion of the t o t a l 

ground storage throughput and tonnage capacity. What t h i s means 

i n p r a c t i c a l terms i s decidedly unclear. Does CSXT get 42% of 

the support track capacity at the dock on a d a i l y , weekly, 

monthly or some other time-frame basis? Does CSXT get 42% of the 

carloading dumping turns or do they get 42% of the unloading 

capacity on a d a i l y , weekly, monthly or some other time-frame 

basis? Does CSXT get 42% of the storage p i l e s at any time at the 

dock? Does CSXT have veto power on how i t s 42% of the ground 

storage area .s used? I f one user does not need a l l i t s ground 

storage capacity (whenever and however t h i s may be Iefined by the 

Applicants i n the future) at any given time, does t h i s mean i t i s 

obligated to pass that unused capacity to the other user? Does 

CSXT get 42% of the use of ground rrews? This i s anything but an 
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exhaustive l i s t of the questions that must be answered to 

determine what the e f f e c t i v e capacity of Ashtabula w i l l be a f t e r 

NS and CSXT s p l i t up the dock. 

The next set of s i g n i f i c a n t questions revolve around 

how the two companies (NS and CSXT) can share a f a c i l i t y and 

s t i l l get the same throughput as one company (Conrail) does now. 

As stated above, Conrail as the sole c a r r i e r serving the port 

today already cannot handle current volumes without d i v e r t i n g 

tonnage to out-of-route ports. NS and CSXT w i l l have to 

e f f e c t i v e l y manage and j o i n t l y use several shared components 

needed to d e l i v e r coal to the shared coal dock at Ashtabula. 

F i r s t , the r a i l l i n e between Youngstown and Ashtabula w i l l be 

owned and dispatched by NS with CSXT r e t a i n i n g trackage r i g h t s 

over t h i s l i n e . I t i s questionable whether CSXT w i l l get i t s 

needed l i n e capacity to e f f e c t i v e l y u t i l i z e i t s shared use of 

Ashtabula Dock. Second, the Youngstown-to-Ashtabula l i n e which 

both CSXT and NS w i l l use to access Ashtabula Dock crosses 

Conrail's Cleveland-to-Buffaio main l i n e at Ashtabula. CSXT w i l l 

be assigned ownership of Conrail's uleveland-tc-Buffaio main l i n e 

and w i l l be responsible f o r dispatching the l i n e to allow both 

C.lXT and NS t r a i n s to cross i t i n order to get i n t o the port of 

Ashtabula. W i l l crossing access be handled equitably? 

Witl so many p o t e n t i a l p i t f a l l s and unanswered 

questions, the Board must assure that shippers i n the lake coal 

market have access to adequate capacity f o r the handling of both 

e x i s t i n g coal t r a f f i c and the growing market f o r coal produced by 

the e f f i c i e n t production Pittsburgh Seam mines. The conditions 
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proposed herein by B&LE w i l l assure the shipping public of needed 

port capacity and competition f o r the movement of MGA-origin coal 

v i a B&LE's route to Conneaut, Ohio, and the P&C Dock. 

c. Assured Shipper Access to P&C 
Dock i s the Long-Term Solution 

P&C Dock at Conneaut i s a state - o f - t h e - a r t port w i t h 

unused capacity that can immediately address the growing needs of 

lake coal customers. Howerter V.S. at 5-6. I t s coal terminal 

has been modernized and expanded over the years to provide a 

f a c i l i t y second to none. P&C Dock o f f e r s two separate coal 

unloading and storage f a c i l i t i e s which can operate e i t h e r 

independently, on a stand-alone basis, or i n a coordinated mode 

to provide unparalleled f l e x i b i l i t y . I t has extensive unused 

capacity available to provide a true competitive a l t e r n a t i v e to 
7 

the Ashtabula Dock. Competitive access to the P&C Dock i s a 

necessity i f the volumes of coal demanded through the lake coal 

market are to be e f f i c i e n t l y handled f o r i t s end users. The lake 

coal market deserves no less than to have a l l port f a c i l i t i e s 

a v ailable to i t to meet i t s growing capacity and service demands. 

In his Rebuttal R.V.S., Mr. Orrison claims that the P&C Dock 
i s less e f f i c i e n t than the Ashtabula Dock because of m u l t i p l e 
switching moves needed to access and u t i l i z e the r o t a r y 
dumper. Orrison R.V.S. at 489. Mr. Orrison does not know 
what he i s t a l k i n g about. F i r s t of a l l , there are two dumping 
f a c i l i t i e s at the P&C Dock, one u t i l i z i n g a rotar y dumper and 
one u t i l i z i n g a bottom drop dumper. Currently, the r o t a r y 
dumper i s not being u t i l i z e d because i t i s not needed based on 
the amount of coal c u r r e n t l y moving through the P&C Dock. 
Howerter R.V.S. at 7. Secondly, as furt h e r d e t a i l e d i n the 
Rebuttal V e r i f i e d Statement of James E. St r e e t t , BLE-9 
("Streett R.V.i.") there are no mult i p l e switching moves 
required to u t i l i z e the ro t a r y dumper. Moreover, the bottom 
drop dumper that i s i n use at P&C Dock has the capacity t o 
unload approximately 10 m i l l i o n tons of coal per year 
s i g n i f i c a n t l y more than the f a c i l i t y at Ashtabula. 
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The issue presented by the proposed Conrail transaction 

i s not about protecting B&LE, i t s port at Conneaut, or i t s long-

term coal sources from changes i n competition i n the lake coal 

market. I t i s about assuring adequate transportation service to 

the shipping public and r e t a i n i n g essential port capacity to 

support the lake coal customers i n t h e i r f u e l procurement and 

tra n s p o r t a t i o n purchases. The service and capacity provided by 

B&LE and P&C Dock i s v i t a l to the transportation needs of the 

lake coal customers. Access to both ports (Ashtabula and 

Conneaut) provides access to three unloading systems instead of 

one, three ground storage areas instead of one, three ship-

loaders instead of one, and additi o n a l f a c i l i t i e s and 

c a p a b i l i t i e s to s a t i s f y current and future customer coal 

t r a n s f e r , storage and ship-loading needs. Howerter V.S. at 6-7. 

As demorotrated i n the V e r i f i e d Statements of Grant R. 

Seiveright, James H. Bonnie, Brad F. Huston and William G. 

Rieland, representing some of the largest coal producers and 

users i n the lake coal market, two c a r r i e r s (NS and CSXT) j o i n t l y 

serving an already congested port at Ashtabula on a shared basis 

(and acting to foreclose shipper access to P&C Dock on a 

competitive basis) w i l l not come close to being able to provide 

adequate transportation service, or the t o t a l port c a p a b i l i t y , 

t o t a l port capacity and competitive options responsive to the 
o 

needs of lake coal customers. 

The Applicants allege that "[w]hat B&LE a c t u a l l y seeks i s 
redress of wrongs i t claims i t suffered when Conrail was 
granted c o n t r o l of the Monongahela Railway by the ICC i n 
1991." App. Reb. at 145. Again, they are wrong. What B&LE 
seeks i s to ensure that adequate transportation service w i l l 
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As their main defense to the shippers' testimony 

regarding the inadequacies of Ashtabula Dock, the Applicants 

claim that there are inconsistencies and contradictions in the 

Verified Statements submitted by B&LE concerning the capacity of 

the Ashtabula Dock. Applicants cite to the V.S. of Mr. 

Seiveright of Ontario Hydro at 4 and to the V.S. of Mr. Howerter 

at 7. Even a cursory look at both statements shows that they are 

not at a l l inconsistent or contradictory. Mr. Howerter simply 

and accurately stated that current capacity at Ashtabula was 

constrained and that t r a f f i c diversions anticipated in a post-

transaction setting would further burden that f a c i l i t y . Mr. 

Seiveright stated that Ashtabula currently has adequate ground 

storage capacity available for Ontario Hydro (unlike other 

shippers, see, e.g., Rieland V.S. at 4-5). That Ontario Hydro's 

ground storage capacity needs are currently being met i s hardly 

proof that Ashtabula Dock overall has adequate capacity to 

accommodate a l l of the MGA coal moving to the lake coal market. 

Nor does i t mean that the Dock has adequate loading or unloading 

be provided for MGA-origin coal moving to the lake and that 
Great Lakes coal customers have a real competitive a l t e r n a t i v e 
to moving MGA-origin coal through the Ashtabula Dock f a c i l i t y . 
What happened i n 1991 i s h i s t o r y , but seeking to protect the 
market from being subjected to inadequate service, as both NS 
and CSXT attempt to move a l l of the MGA coal over the same 
l i n e to Ashtabula and through the same congested Ashtabula 
Dock, i s not. The Applicants argue that market forces w i l l 
serve to d i r e c t the movement of MGA-origin coal. However, the 
market cannot function properly i f the combined t r a f f i c cannot 
be handled over congested and inadequate f a c i l i t i e s and the 
customers have no other options. The conditions sought by 
B&LE are intended to provide MGA coal customers wit h a true 
service and competitive option that the Applicants' proposal 
w i l l not. 
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f a c i l i t i e s , nor does i t account for the increased t r a f f i c that 

r.he Applicants admit the Ashtabula Dock w i l l experience. 

The Applicants' f a i l u r e to respond to B&LE's evidence 

of current and futu r e service and capacity problems at Ashtabula 

Dock i s t e l l i n g of the merger-related harms that B&LE and i t s 

shippers w i l l s u f f e r . 

d. The Coal Market in the Future 
Will Push Volumes to Ashtabula 
That i t Cannot Handle 

A review of current and projected coal and coal 

t r a n s p o r t a t i o n market conditions confirms why the conditions 

sought by the B&LE are needed to assure adequate service and 

competitive options f o r the lake coal market. H i s t o r i c a l l y , the 

t r a f f i c base f o r the Ports of both Conneaut and Ashtabula has 

consisted of high- and mid-sulfur steam coals from northern 

Appalachia producers located i n central and western Pennsylvania, 

northern West V i r g i n i a and eastern Ohio. Since the earl y 1970s, 

various economic and environmental factors have reduced the 

ma r k e t a b i l i t y of northern Appalachian coal i n i t s broad market 

segments, including the lake coal market. Although t o t a l 

production i n northern Appalachia has decreased by over 20% since 

1980, one s i g n i f i c a n t production area has expanded and prospered 

the Pittsburgh Seam mines which u t i l i z e h i g h l y e f f i c i e n t 

longwall mining technology. Howerter V.S. at 11. 

The evidence submitted by B&LE demonstrates that 

production and shipment of coal to the lake coal market v i a the 

Ashtabula or P&C Dock w i l l increase i n the fu t u r e . See, e.g. . 

Seiveright V.S. at 5. The Primary Applicants do not dispute t h i s 
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point. But when faced w i t h the question of how they w i l l be able 

to handle such f u r t h e r t r a f f i c increases, t h e i r response i s lega l 

one that there i s no proof that Ashtabula i s already congested. 

e. Without Conditions, P&C Dock 's 
Future i s Threatened 

I f NS and CSXT are allowed to foreclose shipper access 

to P&C Dock on competitive terms, P&C Dock w i l l l i k e l y experience 

f u r t h e r declines i n the amount of lake coal t r a f f i c transloaded 

at the port. See, e.g., Huston V.S. at 8. The l i k e l y d iversion 

of the B&O Origin D i s t r i c t Coal from P&C Dock to Ashtabula Dock 

w i l l continue the recent downward trend of lake coal business 

moving through P&C Dock i n Conneaut. This downward trend has 

not, however, been the r e s u l t of inadequate service or f a c i l i t i e s 

at the P&C Dock. Rather, i t has resulted from Conrail's market 

power and revenue incentive to route nearly a l l northern 

Appalachia coal to i t s Ashtabula Dock to the exclusion of P&C 

Dock. This has not been i n the best i n t e r e s t s of the 

p a r t i c i p a n t s i n the lake coal market which have been forced to 

accept delay, disruptions and diversion of t h e i r t r a f f i c . I f 

t h i s i s allowed to worsen, as i t w i l l under the transaction 

proposed i n the Primary Application, continued maintenance of 

current operations at P&C Dock may not be possible. I d . 

C. B&LE's Proposed Conditions Will Ameliorate 
The Demonstrated Harms 

In i t s Responsive Application, B&LE seeks l i m i t e d 

overhead trackage r i g h t s over approximately 54 miles of r a i l l i n e 

i n a single, defined area of one state. B&LE Resp. App. at 8. 

As i s explained more f u l l y i n the Responsive Ap p l i c a t i o n and the 
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V e r i f i e d Statement of B&LE Director of Marketing Timothy R. 

Howerter which accompanies i t , the requested trackage r i g h t s w i l l 

become e f f e c t i v e only i n the event that NS i n i t i a t e s or provides 

haulage service f o r CSXT to and from the current and futu r e mines 

served by the former MGA. I f activated, the proposed trackage 

r i g h t s w i l l ensure and enhance adequate transportation service 

and competitive r o u t i n g options f o r MGA-origin coal. Such r i g h t s 

w i l l clearl'^ o f f e r lake coal customers competitive service to the 

P&C Dock where, i n the absence of such trackage r i g h t s , none 

would e x i s t . 

I t should be n'-'ted that the trackage r i g h t s sought i n 

B&LE's Responsive Application would become e f f e c t i v e only i n the 

event that NS i n i t i a t e s or provides haulage service f o r CSXT t o 

and from the current and future mines served by the former MGA i n 

southwestern Pennsylvania and northern West V i r g i n i a . Thus, the 

trackage r i g h t s are intended to work i n coniunction w i t h any such 

haulage arrangement to allow f o r the e f f i c i e n t movement of coal 

from the MGA mines to the B&LE and via the B&LE to P&C Dock at 

Conneaut. B&LE has not sought to compel any haulage arrangement 

with NS, but rather to provide for e f f i c i e n t operations and an 

ad d i t i o n a l shipper option should NS and CSXT impl^u;?iit such an 

arrangement. 

To make the requested trackage r i g h t s work e f f e c t i v e l y 

f o r the movement of coal o r i g i n a t i n g on the former MGA l i n e s , NS 

would haul the t r a f f i c d i r e c t l y to the B&LE at ei t h e r Shire Oaks 

or Brownsville where B&LE would move i t north via the trackage 

r i g h t s back to i t s own l i n e and on to the P&C Dock. The haulage 
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r i g h t s provided by NS between the mines and Shire 

Oaks/Brownsville would be under the same terms and conditions as 

those between CSXT and NS. 

Even i n the absence of a haulage agreement between CSXT 

and NS that v^rould t r i g g e r the B&LE trackage r i g h t s , the lake coal 

customers must s t i l l be assured of adequate coal t r a n s p o r t a t i o n 

services to and adequate coal handling capacity at the Lake Erie 

ports. As shown i n the evidence submitted by B&LE and i t s 

supporting shippers, under the transaction contemplated by the 

Primary Applicants that w i l l not occur. Therefore, B&LE has also 

requested that the Board condition any approval of the proposed 

Conrail transaction on assuring that coal shippers from MGA and 

B&O Origin Coal D i s t r i c t mines have access on competitive terms 

to the f a c i l i t i e s and capacity of B&LE's l i n e to P&C Dock. 

B&LE's condition would assure that competitive long-term, market-

based j o i n t l i n e rates and routings v i a B&LE would be available 

to meet the future market demands of the lake cof.l market. 

Comments and Requests at 12-13. 

In t h e i r Rebuttal, Applicants seriously mischaracterize 

the trackage r i g h t s condition sought by the B&LE. Such 

miseharacterization seems calculated to d i s t r a c t the Board from 

the leg.itimate service and competitive issues raised by B&LE and 

others concerning the movement of MGA-origin coal to the lake 

coal market i n the post-Conrail environment. Applicants state 

that i t i s B&LE's p o s i t i o n that "coal producers i n the 

Monongahela area should be offered yet a t h i r d c a r r i e r . " App. 

Reb. at 143. They also state that adding a t h i r d c a r r i e r ' s 
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operations t o these l i n e s would f u r t h e r complicate an al r e r d y 

complex operational s i t u a t i o n . See Orrison R.V.S. at 489-492. 

Applicants have completely missed (or ignored) the poi n t . 

B&LE does not seek to add a " t h i r d " c a r r i e r . As 

expressly stated i n B&LE's Responsive Application, the trackage 

r i g h t s sought by B&LE would only be triggered i n the event NS 

were t o provide haul ace service f o r CSXT to and from the mines, 

i n which case only NS would have d i r e c t operating access t o the 

MGA mines. B&LE's proposed condition seeks only to assure that 

adequate transportation service to the lake coal market w i l l be 

provided by assuring access to the additi o n a l service, and l i n e 

and dock capacity of B&LE's route v i a P&C Dock. Applicants' 

operating plan contemplates that regardless of any haulage 

arrangement, NS and CSXT plan to move a l l MGA-origin coal moving 

to the Great Lakes over the same r a i l l i n e between Youngstown and 

Ashtabula and throug'i the same dock at Ashtabula. As discussed 

i n f r a , NS and CSXT w i l l not be able to provide the capacity or 

needed service levels to move the combined tonnage of MGA-origin 

coal. Shippers i n the lake coal market require the p r o t e c t i o n 

afforded by B&LE's proposed conditions to assure that adequate 

t r a n s p o r t a t i o n service w i l l be provided to t h i s market. 

D. BtLE's Conditions are Narrowly Tailored To Remedy 
The Demonstrated Harms ^ 

B&LE's conditions do not guarantee any business t o the 

B&LE, only an equitable means f o r B&LE to o f f e r shippers the 

servrice and capacity demanded by the market. The requested 

conditions w i l l assure adequate competition f o r both NS and CSXT 

i n providing service through t h e i r acquired port at Ashtabula as 
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w e l l as assuring adequate transportation services to the lake 

coal market. T e l l i n g l y , the Applicants have not c i t e d a less 

burdensome a l t e r n a t i v e . 

E. B&LE'S Proposed Conditions Are Operationally Feasible 

The trackage r i g h t s condition that B&LE seeks as a 

condition to STB approval of the transaction i s oper a t i o n a l l y 

f e a s i b l e . See V e r i f i e d Statement of James E. S t r e e t t , BLE-8 

("Streett V.S.") at 2-3. Each of the two li n e s over which B&LE 

would obtain trackage r i g h t s has adequate capacity to accommodate 

the trackage r i g h t s operation proposed by B&LE. I d . Marketing 

forecasts indicate the a v a i l a b i l i t y of one to three m i l l i o n tons 

of MGA-origin coal that could move on B&LE v i a the trackage 

r i g h t s proposed i n t h i s proceeding. I d . Assuming B&LE were to 

handle two . a i l l i o n tons of such coal, i t would require operation 

of approximately four t r a i n s per week over the trackage r i g h t s 

l i n e s w i t h each t r a i n handling about 10,000 tons of coal. This 

service would require the add i t i o n of eight engine and t r a i n 

crews per week on each of the URR and B&LE. I d . 

In response, the Applicants allege that the operation 

proposed by B&LE to move MGA-origin coal to the P&C Dock would be 

i n e f f i c i e n t . They assert that yard congestion, lack of 

appropriate staging f a c i l i t i e s , inadequate locomotive power, and 

track and grade problems e x i s t on the B&LE and less e f f i c i e n t 

dock f a c i l i t i e s at P&C Dock make the B&LE/URR route less 

desirable f o r lake coal customers. None of these unsubstantiated 

claims i s accurate. See Stre e t t R.V.S. at 2-4. I n f a c t , 

c u r r e n t l y two and one-half m i l l i o n tons of coal move over B&LE's 
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route annually and P&C Dock i s a modern and e f f i c i e n t f a c i l i t y 

w i t h s u b s t a n t i a l l y greater throughput capacity chan Ashtabula 

Dock. I d . See also Howerter V.S. at 15. 

Sp e c i f i c a l l y , Applicants claim that the proposed 

movement from B&LE to URR to CSXT at Bessemer i s "not an 

e f f i c i e n t connection." Orrison R.V.S. at 489. They claim that 

switching operations and movement of road t r a i n s o r i g i n a t i n g and 

working at Demmler Yard ( j u s t south of Bessemer) would become 

congested causing delay to CSXT, BLE and URR operations. I d . 

Applicants' argument indicates t h e i r lack of f a m i l i a r i t y w i t h 

BLE/URR f a c i l i t i e s . B&LE/URR t r a i n s would not be required to 

stop and/or switch cars at Demmler Yard. Stre e t t R.V.S. at 2. 

Trains moving through Demmler Yard would be u n i t t r a i n s operating 

on the 'Via i n l i n e . I d . They could e f f i c i e n t l y move past Demmler 

Yard i n 15 to 20 minutes without s i g n i f i c a n t d i s r u p t i o n to other 

road and yard operations. I d . at 2-3. 

Simi l a r l y , Applicants assert that under t h e i r current 

operating plan, car inspection and staging of t r a i n s moving i n t o 

Newell Yard w i l l be done at New Castle, PA and Cumberland, MD. 

Orrison R.V.S. at 489. They argue that the B&LE/URR t r a i n s 

coming i n t o t h e i r system through Bessemer w i l l create congestion, 

i n e f f i c i e n c i e s and delay, apparently because they believe that 

B&LE staging and car inspection work w i l l be done at Newell Yard. 

Applicants here again misunderstand the proposed trackage r i g h t s 

operations. F i r s t , the staging of such t r a i n s i n Newell Yard 

would be minimal or non-existent. The operating plan submitted 

by B&LE provides that u n i t t r a i n s of empties w i l l be delivered to 
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Newell Yard f o r subsequent movement i n t a c t to the mines and a 

loaded u n i t t r a i n w i l l be retr i e v e d i n t a c t at Newell and operated 

north. Staging of B&LE t r a i n s i n Newell Yard would therefore be 

unusual. S t r e e t t R.V.S. at 3. 

Nor i s the fact that Applicants do not plan to perform 

car inspections at Newell material to B&LE's operations. B&LE 

plans to perform required car inspections at Conneaut on outbound 

empties and at North Bessemer Yard f o r loaded t r a i n s moving 

north. This w i l l f u l l y comply with a l l applicable federal 

regulations. I f operationally necessary, B&LE i s prepared to 

send URR car inspectors to Newell Yard to perform the required 

inspections. S t r e e t t R.V.S. at 3. 

F i n a l l y , Applicants claim that the proposed B&LE route 

i s less e f f i c i e n t than the route to Ashtabula because the "grades 

and curvature on the [B&LE] route require more motive power than 

the Youngstown-Ashtabula l i n e . " Orrison R.V.S. at 492. That i s 

a wholly inaccurate statement. The grades and curvature on the 

B&LE route are t y p i c a l of the en t i r e geographical region and are 

no more d i f f i c u l t than those e x i s t i n g on the route to and from 

Ashtabula. S t r e e t t R.V.S. at 4. Simply put, there are no 

operational impediments to the service proposed by B&LE/URR. The 

r e b u t t a l points raised by the Applicants are simply untrue or 

immaterial and represent a poorly disguised e f f o r t to i n j e c t 

confusion i n t o the record. 

F. B&LE'S Proposed Condition Will Mot Diminish 
The Benefits Of The Conrail Takeover 

Applicants c i t e as the primary public benefit of the 

proposed transaction the in t r o d u c t i o n of " r a i l competition i n t o 
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areas previously r a i l - s e r v e d only by Conrail." App. Reb. at 13. 

Given t h i s backdrop of c i t e d public benefits, the Applicants have 

not argued and, therefore, concede that B&LE's requested 

condition w i l l not reduce the c i t e d public benefits of the 

transaction and, i n f a c t , i s consistent w i t h the public benefits. 

B&LE's conditions ensure that adequate t r a n s p o r t a t i o n 

services, capacity and competitive routing options w i l l be 

available to meet the future t r a n s p o r t a t i o n needs of shippers i n 

the lake coal market. I t i s simply not credible f o r the 

Applicants to argue that the public benefits of the proposed 

Conrail transaction would i n any way be reduced by B&LE's 

conditions. 

These proposed conditions are necessary to ameliorate 

the anticompetitive and harmful e f f e c t s of the transaction 

proposed i n the Primary Application upon the t r a n s p o r t a t i o n of 

ce r t a i n northern Appalachia coal to the Great Lakes. These 

conditions have been narrowly crafted to help s a t i s f y the port 

capacity needs of the lake coal market and provide essential 

competition to the Ashtabula Dock. The conditions requested w i l l 

not diminish the anticipated benefits of the transaction as 

proposed i n the Primary Application. 
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• 

CONCLUSION 

• For the foregoing reasons, B&LE r e s p e c t f u l l y requests 

that i f the Board decides to approve the proposed Conrail 

transaction, i t condition such approval upon grant of ths 

• trackage r i g h t s and e f f i c i e n t routing r e l i e f sought by B&LE i n 

t h i s proceeding. 

Respectfully submitted, 

• Til n J] 
\A/J^ [il-BV: ( V/^mM^. LVw.-Robert N. Gentiie Thomas Lawrence, I I I 

Colette Ferris-Shotton Oppenheimer Wolff & Donnelly LLP 
• Transtar, Inc. 1020 Nineteenth S t r e e t t , N.W. 

135 Jamison Lane Suite 400 
P.O. Box 6 8 Washington, DC 20036 
Monroeville, PA 15146 (202) 293-6300 
(412) 829-6890 

William C. Sippel 
Christopher E. V. Quinn 

Oppenheimer Wolff & Donnelly 
( I l l i n o i s ) 

Two Prudential Plaza, 45th Floor 
18 0 North Stetson Avenue 
Chicago, I l l i n o i s 60601 

• (312) 616-1800 

ATTORNEYS FOR BESSEMER AND 
LAKE ERIE RAILROAD COMPAMY 

Dated: February 23, 1998 

• 

• 

• 

• 
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BEFORE THE 
SJRFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMPAQ' --
CONTROL AND OPERATING LEASES/ 
AGREEMENTS -- CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33388 

BRIEF OP 
POTOMAC ELECTRIC POWER COMPANY 

Pursuant t o the Board's p r i o r orders i n t h i s proceed

ing, Potomac E l e c t r i c Power Company ("FEPCO") hereby submits i t s 

b r i e f i n o p p o s i t i o n t o the proposed a c q u i s i t i o n and d i v i s i o n of 

Co n r a i l (the "Conrail Control Transaction" or the "Transaction") 

by CSX Corporation and i t s r a i l a f f i l i a t e s ("CSX") and N o r f o l k 

Southern Corporation and i t s r a i l a f f i l i a t e s ("NS") ( c o l l e c t i v e l y 

the "Applicants"!. As PEPCO demonstrated i n i t s October 21, 1997 

Comments (PEPC-4^, the Transaction i s i n c o n s i s t e n t w i t h the 

p u b l i c i n t e r e s t and shculd be denied, absent the i m p o s i t i o n of 

c e r t a i n c o n d i t i o n s t o ameliorate i t s harmful e f f e c t s . 

SUMMARY OF POSITION 

Under the Applicants' proposal f o r the d i v i s i o n of 

Co n r a i l , CSX w i l l acquire Conrail's Pope's Creek Secondary Line, 

which serves FEPCO's Chalk Point and Morgantown e l e c t r i c gener-



a t i n g s t a t i o n s i n southeri: Marvland.' CSX t h e r e f o r e w i l l replace 

C o n r i i l as the e x c l u s i v e p r o v i d e r of r a i l service t o these 

p l a n t s , and w i l i assume c o n t r o l over r a i l service t o a l l three of 

PEPCO's baseload, coal-burning p l a n t s ( i . e . . the Chalk Point, 

Morgantown, and Dickerson Generating S t a t i o n s ) . " 

Moreover, the replacement of Conr a i l by CSX as the sole 

r a i l c a r r i e r serving PEPCC' s Morgantown Generating S t a t i o n wi..l 

e l i m i n a t e an e x i s t i n g c o n s t r a i n t on r a i l rates t o t h a t p l a n t . 

S p e c i f i c a l l y , through the e l i m i n a t i o n of a p o t e n t i a l " b u i l d - o u t " 

o p t i o n ( i n the form of the c o n s t r u c t i o n of a barge unloader) t o 

enable PEPCO to o b t a i n r a ^ l / w a t e r d e l i v e r y of coal t o the Morgan-

town S t a t i o n v i a CSX's l i n e t o Baltimore, t h i s replacem.ent w i l l 

preclude PEPCO's a b i l i t y t o c o n s t r a i n i t s r a i l r a t e s through the 

threatened or ac t u a l i n t r o d u c t i o n of d i r e c t competition."' 

The Pope's Creek Secondary extends from Bowie, MD to 
Brandywine, MD, a distance of approximately 24.9 mi l e s , where i t 
s p l i t s i n t o two branches. One branch extends 17.3 miles t c the 
Chalk Point Generating S t a t i o n , which i s located on the lower 
Patuxent River near Herbert, MD. The other branch extends 24.4 
miles t o the Morgantown Generating S t a t i o n which i s l o c a t e d on 
the lower Potomac River near Woodz:ell, MD. The V e r i f i e d 
Statement of Susann D. Felton ("Felton V.S."), which PEPCO 
submitted w i t h i t s October 21, 1997 Comments, includes a map 
d e p i c t i n g the Pope's Creek Secondary as E x h i b i t SDF-1. 

CSX p r e s e n t l y p"^ovides sole d e s t i n a t i o n s e r v i c e t o the 
Dickerson S t a t i o n . 

As i s explained i n greater d e t a i l below, the 
Transaction destroys the e f f e c t i v e n e s s of t h i s t h r e a t because 
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In a d d i t i o n , the Conrail Control Tran.<=Hction aiso w i l l 

extend new competitive r a i l service t o c e r t a i n of PEPCO's elec

t r i c u t i l i t y com.petitors ( i . e . , f e l l o w members of the " t i g h t " 

Pennsylvania-New Jersey-Maryland Interconnection pool ("PJM")), 

without doing the same f o r PEPCO -- thus r e s u l t i n g i n r e l a t i v e 

c o mpetitive harm t o PEPCO th a t can only be rem.edied by the impo

s i t i o n of a trackage r i g h t s c o n d i t i o n . S i g n i f i c a n t l y , the A p p l i 

cants acknowledge t h i s e f f e c t , but seek t o prevent the Board from 

considering t h i s impact of t h e i r Transaction. 

F i n a l l y , the Conrail Control Transaction w i l l also 

t h r e a t e n PEPCO w i t h d i r e c t f i n a n c i a l harm because of the possi

b i l i t y of u l t i m a t e r e s p o n s i b i l i t y f o r the huge premium t h a t the 

Applicants are paying t o acquire Conrail. PEPCO and s i m i l a r l y -

s i t u a t e d captive shippers should not be forced t o subsidize the 

App l i c a n t s ' grand ambitions. 

The narrow c o n d i t i o n s reques>:ed by PEPCO are designed 

t c ameliorate these harmful e f f e c t s . F i r s t , the Board should 

r e q u i r e CSX t o grant trackage r i g h t s t o NS over the Pope's Creek 

Secondary Line f c r puTposes of d e l i v e r i n g shipments of coal t o 

t.he Chalk Point and Morgantown plant.';. These trackage r i g h t s 

would allow NS t c cperate i n competition w i t h CSX, and thus would 

permit PEPCO t o maintain a l e v e l p l a y i n g f i e l d w i t h i t s r i v a l 

e l e c t r i c generators. Second, the Board should r e q u i r e CSX t o 

remove the a c q u i s i t i o n premium over Conrail's p r e - a c q u i s i t i o n 

book vaiue from a i l cost and other f i n a n c i a l data t h a t are r e l e -



vant t o the Board i n making r a i l r a t e reasonableness determin

a t i o n s . 

BACKGROUND 

As i n d i c a t e d i n i t s October 21, 19.̂ 7 Comments (PEPC-4), 

PEPCO owns and operates four c o a l - f i r e d generat:^ng f a c i l i t i e s . 

These include the 2,423 negawatt ("MW") Chalk Point Generating 

S t a t i o n , the 1,412 MW Morgantown Generating S t a t i o n , the S37 MW 

Dickerson Generating S t a t i n n , and the 482 M'.V Potomac River Gener

a t i n g S t a t i o n . At the present time, Conrail provides e x c l u s i v e 

d e s t i n a t i o n s e r v i c e t o both the Chalk Point and Morgantown Sta

t i o n s which are located n southern Maryland. CSX prcvides 

e x c l u s i v e s e r v i c e t o the Dic'ierson S t a t i o n , l o c a t e d i n northwest

ern Montgomery County, Maryland, and NS provides exclusive ser

v i c e t o the Potomac River S t a t i o n located at .Alexandria, V i r 

a i n i a . 

As i n d i c a t e d i n i t s Comments, FEPCO supports the 
request of Eighty-Four Mining Company tha t i t s Kine 84 be 
included i n the "MGA" region f o r purposes cf t h i s Transaction, 
thus enabling i t t o be served bv both CSX and NS. Such an 
i n c l u s i o n i s necessary t o counteract the A p p l i c a n t s ' disparate 
treatm.ent of western Pennsylvania coal o r i g i n s ':and t h e r e f o r e t o 
f u r t h e r c o m p e t i t i o n between the two remaining e a s t e i ' c a r r i e r s ) . 

PEPCO otherwise supports the Applicants' p i f o r j o i n t 
access t c the MGA region, and submits that such acces. i s i n the 
p u b l i c i n t e r e s t . I n t h i s regard, PEPCO requests t h a t the Board 
c o n d i t i o n any approval of the Transaction upon the A p p l i c a n t s ' 
p r o v i s i o n of j o i n t access to the MGA regicn as set .''orth i n the 
A p p l i c a t i o n , and i n so doing, r e q u i r e equal and f a i r service 



The Dickerson, Chalk Point and Morgantown St a t i o n s are 

baseload power p l a n t s , which means t h a t 

However, during c e r t a i n "shoulder" p e r i 

ods, i . e . , the l a t e - n i g h t hours i n the Spring and F a l l , when both 

the PEPCO system and the PJM system (of which PEPCO i s a p a r t ) 

have excess capacity, these p l a n t s have t o compete w i t h other 

generation f a c i l i t i e s f o r load ( p a r t i c u l a r l y f o r off-system 

s a l e s ) . ~ 

The proposed Conrail Transaction, as s t r u c t u r e d by 

agreemient between CSX and NS, involves the t r a n s f e r of Conrai: 's 

Pope's Creek Secondary Line to CSX. Thus, the Transaction as 

p r e s e n t l y configured would secure CSX's s t a t u s as the sole r a i l 

c a r r i e r serving the Chalk F^inL and Morgantown Stations ( i n 

a d d i t i o n t o maintaining i t s e x i s t i n g c o n t r o l over r a i l d e l i v e r i e s 

t o the Dickerson S t a t i o n ) . As PEPCO w i l l demonstrate below, 

CSX's d e s t i n a t i o n monopoly at the three l a r g e s t of PEPCO's fo u r 

c o a l - f i r e d p l a n t s w i l l give i t s i g n i f i c a n t new market power t h a t 

w i l l enable i t t o l i m i t PEPCO's 

coal options f o r compliance w i t h Phase 2 of the Clean A i r Act 

Amendments cf 1990. 

Even du r i n g these periods, however. 

See Felton V.S. at 7-8. 
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ARGUMENT 

Z. Legal Standard 

The proposed a c q u i s i t i o n and d i v i s i o n of Co n r a i l i s 

subject t c the Board's review pursuant t o the ICC Termination Act 

of 1995, Pub. L. No. 104-88, 109 Stat. 803 (1995) ("ICCTA"). As 

the Board has explained, the "single and e s s e n t i a l standard of 

approval" f o r merger transactions i s the p u b l i c i n t e r e s t standard 

set f o r t h a t 49 U.S.C. § l l i 2 4 ( b ) ( l ) and ( 2 ) . Finance Docket No. 

32760, Union P a c i f i c Corp.. Hnion P a c i f i c R.R. Co., and Mi s s o u r i 

P a c i f i c R.R. Co. -- Contro] and Merqer -- Southern P a c i f i c R a i l 

Corp., Soutnern P a c i f i c Transp. Co.. St. Louis Southwestern Ry. 

Co., SPCSL Corp.. and The Denver and Rio Grande We.'^tern R.R. Co. , 

Decision No. 44, served August 12, 1996, at 98 (unprinted) 

("UP/SP") , pe t i t i o n f o r review pending. Docket No. 96-1373, 

Western Coal T r a f f i c League v. STB, (D.C. C i r . ) . " 

To determine whether a merger i s i n the p u b l i c i n t e r 

e s t , the Board balances the claimed economic and o p e r a t i o n a l 

b e n e f i t s of the merger against any p o t e n t i a l competitive harm. 

Moreover, the Board i s required t o consider the f o l l o w i n g fac

t o r s : 

' C i t i n g , '''issouri-Kansas-Texas R.R. Co. v. United 
States. 632 F.2d 39<\ 395 (Sth C i r . 1980), c e r t . denied. 451 U.S 
1017 (.981); Penn-Central Merger and N&W I n c l u s i o n Cases, 3 89 
U.S. 486, 498-99 (1^68). 
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(1) the e f f e c t of the proposed t r a n s a c t i o n 
on the adequacy of t r a n s p o r t a t i o n t o the 
p u b l i c ; 

(2) the e f f e c t on the p u b l i c i n t e r e s t of i n 
clu a i n g , or f a i l i n g t o include, other 
r a i l c a r r i e r s i n the area inv o l v e d i n 
the proposed t r a n s a c t i o r ; 

(3) the t o t a l f i x e d charges t h a t r e s u l t from 
the proposed t r a n s a c t i o n ; 

(4) the i n t e r e s t of r a i l c a r r i e r employees 
a f f e c t e d by the proposed t r a n s a c t i o n ; 
and 

(5) whether the proposed t r a n s a c t i o n would 
have an adverse e f f e c t on competition 
among r a i l c a r r i e r s i n the a f f e c t e d r e -
gioc or i n the n a t i o n a l r a i l system. 

49 U.S.C. § 11324(b) (emphasis added). 

Moreover, the Board must consider, i n t e r a l i a , whether 

claimed or perceived p u b l i c b e n e f i t s are overshadowed oy p u r e l y 

p r i v a t e b e n e f i t s , which accrue s o l e l y t o the merging c a r r i e r s at 

the expense of the p u b l i c . See CSX Corp. -- Control -- Chessie 

and Seaboard C.L.I.• 363 I.C.C. 518, 551-52 (1980). As the ICC 

s t a t e d i n i t s UP/'CNW de c i s i o n : 

[ B ] e n e f i t s t o the combining c a r r i e r s which 
are the r e s u l t of increased market power, 
such as the a b i l i t y t o increase r a t e s at the 
same or reduced se r v i c e l e v e l s , are exclu
s i v e l y p r i v a t e b e n e f i t s t h a t d e t r a c t from any 
p u b l i c b e n e f i t s associated w i t h the c o n t r o l 
t r a n s a c t i o n . 

See Firance Docket No. 32133, Union P a c i f i c Corp.. Union P a c i f i c 

R.R. Co. and Missouri i r a c i f i c R.R. Co. -- Control -- Chicago and 



L'orth Western Transp. Co. and Chicaqo and North Western Ry. Co.. 

Decision served February 21, 1995, at 53. 

Consistent w i t h the breadth of i t s o v e r s i g h t and review 

r e s p o n s i b i l i t i e s , the Board has broad a u t h o r i t y t c p r o t e c t and 

prom.ote the p u b l i c i n t e r e s t by imposing c o n d i t i o n s on a r a i l 

c o n s o l i d a t i o n so as t c reduce or e l i m i n a t e i t s d e t r i m e n t a l ef

f e c t s . See Union P a c i f i c -- Control -- Missouri P a c i f i c - Western 

P a c i f i c , 366 I.C.C. 459, 562-64 (1982), a f f ' d sub nom. Southern 

P a c i f i c Transp. Co. v. ICC. 736 F.2d 708 (D.C. C i r . 1984), c e r t . 

denied, 469 U.S. 1208 (1985) ; see also 49 U.S.C. § 11324 (c) . 

Where harmful e f f e c t s are shown to r e s u l t from a proposed consol

i d a t i o n or c o n t r o l t r a n s a c t i o n , conditions are a p p r o p r i a t e i f : 

[Tjhe c o n d i t i o n s w i l l ameliorate or e l i m i n a t e 
the harmful e f f e c t s , w i l l be o p e r a t i o n a l l y 
f e a s i b l e , and w i l l produce p u b l i c b e n e f i t s 
(through r e d u c t i o n or e l i m i n a t i o n of the pos
s i b l e harm) outweighing any reduction t o the 
p u b l i c b e n e f i t s produced by the merger. 

Finance Docket No. 32549, B u r l i n g t o n Northern Inc. and B u r l i n g t o n 

North'::rn R.R. Co. -- Control and Merger -- Santa Fe P a c i f i c Corp. 

and The Atchison. Topeka and Santa Fe Ry. Co., Decision No. 38, 

served August 23, 1995, at 55-56 (unprinted) ("BN/Santa Fe") , 

a f f ' d . Western Resources, Inc. v. STB, 109 F.3d 782 (D.C. C i r . 

1997); c l ^ Lamoille V a l l e v R.R. Co. v. ICC, 711 F.2d 295, 300 

(D.C. C i r . 1983 ) . 

The Soard, of course, may deny approval of a merger i n 

i t s e n t i r e t y i f i t belie-'es that the a n t i c o m p e t i t i v e e f f e c t s of 



the merger are s i g n i f i c a n t enough, and are not s u s c e p t i b l e t o 

remediation through the i m p o s i t i o n of c o n d i t i o n s . Santa Fe 

Southern P a c i f i c Corp. -- Control -- SPT Co.. 2 I . C.C. 2d 'i09 

(1986) . 

11 • The Complete Absence of Piiblic Benefits to PEPCO 

The Conrail Control Transaction w i l l not b e n e f i t PEPCO 

i n any respect. To the contrary, the Transaction's supposed 

service b e n e f i t t o PEPCO ( i . e . , new s i n g l e l i n e service) merely 

yieJds an a d d i t i o n a l p r i v a t e b e n e f i t t o the Applicants, and 

th e r e f o r e cannot support a f i n d i n g t h a t the Transaction i s i n the 

p u b l i c i n t e r e s t . i.n a d d i t i o n , the A p p l i c a n t s ' p o s i t i o n w i t h 

respect t o the b e n e f i t s t o PEPCO of s i n g l e - l i n e service m i l i t a t e s 

against the Applicants w i t h respect t o the s i g n i f i c a n t volume of 

coal p r e s e n t l y moving i n s i n g l e - l i n e C o n r a i l service fromi Central 

Pennsylvania o r i g i n s t o Chalk Point and Morgantown which w i l l 

become i n t e r l i n e (NS-CSX). 

A. The App l i c a n t s ' Claim cf a Public 
B e n e f i t t c PEPCO i s I l l u s o r y 

I n t h e i r Rebuttal f i l i n g , the Applicants c l a i m t h a t 

FEPCO w i l l b e n e f i t as a r e s u l t of the Trar.saction through new 

access t o s i n g l e - l i n e s e r v i c e . See, e.g.. Applicants' Rebuttal, 

Vol. 1 at p. 427 '"PEPCO also f a i l s t o tak.^ account of the f a c t 

t h a t r e p l a c i n g Conrail w i t h CSX as the c a r r i e r serving i t s Chalk 

Pci.nt and Morgantown s t a t i o n s o f f e r s s i g n i f i c a n t b e n e f i t s . " ) ; 

icI. . Vol. 2B, Sansom Reb. V.S. at 3 ("Major Benefits t o PEFCO Are 
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Ignored by PEPCO and DOJ Witnesses"). S p e c i f i c a l l y , the A p p l i 

cants i n d i c a t e t h a t coal movements from "B&O" o r i g i n s i n northern 

West V i r g i n i a and western Maryland t c the Chalk Point and Morgan-

town Stations would be converted from i n t e r l i n e CSX-Conrail 

r o u t i n g s t o s i n g l e - l i n e CSX r o u t i n g s . I d . While t h i s change i n 

c a r r i e r i d e n t i t y i s accurate, i t i s s i g n i f i c a n t t o observe t h a t 

the Applicants neglect t c o f f e r any explanation of the manner i n 

which the b e n e f i t supposedly associated w i t h t h i s change w i l l 

f l o w through t o PEPCO. 

Instead, rne Applicants' Dr. Sansom. merely presents an 

anal y s i s of ra.'.l -.ates paid by PEPCO f o r d e l i v e r i e s t o these 

Conrail-served p l a n t s . I d . at 4. S p e c i f i c a l l y , Dr. Sansom shows 

t h a t 

From t h i s simple r a t e comparison. Dr. 

Sansom concludes t h a t 

I d . at 5. 

Rather than suggesting a b e n e f i t t o s i n g l e - l i n e ser

v i c e , however, t h i s comparison confirms only t h a t a d e s t i n a t i o n 

monopolist enjoys s u f f i c i e n t c o n t r o l t o assure t h a t i t w i l l 

o b t a i n a s a t i s f a c t o r y p r o f i t l e v e l f o r every m.ovement i n t o i t s 

captive d e s t i n a t i o n , whether or not i t o r i g i n a t e s the shipment i n 
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question ( i . e . , the "one-lump" t h e o r y ) . Dr. Sansom neglects even 

t o address the e f f e c t of t h i s theory on the v a l i d i t y of h i s 

conclusion. 

Not only has Dr. Sansom completely f a i l e d t o e x p l a i n 

why CSX would have a.;iy i n c e n t i v e t o share the b e n e f i t s of i t s 

post-Transaction "single l i n e e f f i c i e n c i e s " w i t h PEPCO, but CSX 

has not presented the testimony of any marketing or other manage

ment personnel i n d i c a t i n g t h a t i t w i l l reduce the present r a t e s 

from the B&O o r i g i n s t o Chalk Point and Morgantown, or otherwise 

share the suppcsed b e n e f i t s cf s i n g l e l i n e service w i t h PEPCO. 

(Nor .has CSX presented any testimony i n d i c a t i n g t h a t i t a c t u a l l y 

considers p o s s i b l e source competition from other generating 

f a c i l i t i e s w i t h i n PJM i s s e t t i n g r a tes t o any of i t s e x c l u s i v e l y -

served power pl a n t s . ) 

Neither FEPCO nor the Board should expect CSX t o allow 

the " b e n e f i t s " of s i n g l e - l i n e service t o flow through t o PEPCO, 

and i n f a c t , a c a r e f u l reading of the Applicants' Rebuttal r e 

veals t h a t the Applicants present no r a t i o n a l e f o r expecting such 

a pass-through t o occur. 

B. The Applicants Ignore the Impact of 

the Loss cf Single-Line Service t o PEFCO 

Even i f the Applicants' p o s i t i o n regarding the b e n e f i t s 

of new s i n g l e - l i n e service from B&O o r i g i n s v.-ere t o be accepted, 

t h i s same argument would underm.ine the supposed b e n e f i t s of the 

Transaction w i t h respect t o the Central Pennsylvania coal cur-
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r e n t l y moving i n s i n g l e - l i n e Conrail s e r v i c e . As i n d i c a t e d 

pre^'iously, movements of t h i s coal t o Chalk Point and Morgantown 

w i l l become i n t e r l i n e (NS-CSX) as a r e s u l t of the Transaction. 

Consequently, i f the Board concludes t h a t there i s any v a l i d i t y 

t o the A p p l i c a n t s ' claims t h a t the c r e a t i o n of s i n g l e - l i n e ser

v i c e c o n s t i t u t e s a "major" p u b l i c b e n e f i t t o PEFCO, then the 

Board should hold w i t h equal force tha^ the e l i m i n a t i o n of 

s i n g l e - l i n e service from Central Pennsylvania o r i g i n s c o n s t i t u t e s 

a "inajor" p u b l i c detriment. 

S i g n i f i c a n t l y , the December 11, 1997 settlement agree

menu t h a t the Applicants entered i n t o w i t h the National Indus

t r i a l I r a n s p o r t a t i o n League ("NITL") f a i l s t o resolve PEPCO's 

concerns. I n p a r t i c u l a r , t h i s agreen-ont provides only three 

years of r e l i e f t o p a r t i e s l i k e PEPCO t h a t w i l l lose s i n g l e - l i n e 

s e r vice c p t i o n s , and only re q u i r e s t h a t the Applicants hold r a t e s 

t c RCAF-U adjusted l e v e l s . See Applicants' Rebuttal, Vol. 1, p. 

773-74. Moreover, i t would not help FEPCO w i t h respect t o ship

ments from MGA o r i g i n s , v.'hich a:̂ e expected t o be a.n important 

source cf coal supply f o r f u t u r e Clean A i r Act compliance pur

poses. F e l t o n V.S. at 9-10." 

Even more i m p o r t a n t l y , and as i s described i n g r e a t e r 

d e t a i l below, PEPCO w i l l s u f f e r as ; r e s u l t of the Transaction 

rej-dtive t o c e r t a i n s p e c i a l l y b e n e f i t t e d competitors. An agree-

To date, PEFCO has received o r l y t e s t shipments of MGA 
coal t c determine i t s s u i t a b i l i t y f o r use i n the b o i l e r s a t Chalk 
Point and Morgantown. I d . at 17. 
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ment which i s both extremely l i m i t e d i n d u r a t i o n and f a i l s even 

to a l l o w FEPCO to maintain the status quo w i t h respect t o e x i s t 

i n g c o n t r a c t u a l service c l e a r l y does not e l i m i n a t e t h i t harm. 

C. The Board Should C a r e f u l l y S c r u t i n i z e 
Claims of Service B e n e f i t s i n Light of 
the UP/SP Service C r i s i s 

The Applicants seek t o emphasize the r o l e of service 

improvements as a f a c t o r m i l i t a t i n g i n favor of the Transaction. 

As the Board's recent experience w i t h the u t t e r collapse of the 

UP/SP system amply demonstrates, however, i t i s easy f o r merger 

a p p l i c a n t s t o make p r e d i c t i o n s of service b e n e f i t s , but the 

r e a l i t y may prove t o be q u i t e d i f f e r e n t . There i s good reason t o 

be s k e p t i c a l c f the Applicants' claims here concerning the ser

v i c e b e n e f i t s t h a t w i l l flow from the Transaction. A reasonable 

view i n l i g h t of the a l l too v i v i d UP/SP precedent would suggest 

t h a t a t r a n s a c t i o n of t h i s size and scope undoubtedly w i l l ( i n 

the near term at the very l e a s t ) r e s u l t i n a net service d e t r i -

m.ent t o the p u b l i c . Consequently, the Board should d e c l i n e t o 

f i n d t h a t the Transaction o f f e r s any s e r v i c e - r e l a t e d b e n e f i t t o 

PEPCO. 

I I I . PEPCC w i l l buffer Significant Harm 
as a Result of the Transaction 

There are several p r i n c i p a l respects i n which the 

Transaction w i l l harm PEFCO. F i r s t , the Transaction w i l l place 

e x c l u s i v e c o n t r o l over d e l i v e r i e s of coal t c each of PEPCO's 

three baseload coal-burning p l a n t s i n CSX's hands. Second, the 
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Transaction w i l l elin'inate competitive leverage at Morgantown 

that e x i s t s i n _he form of a p o t e n t i a l barge unloader " b u i l d - o u t " 

to CSX. Third, the Transaction w i l l place PEPCO at a severe 

disadvantage r e l a t i v e t o i t s competitors i n the e l e c t r i c generat

ing market. F i n a l l y , the Transaction w i l l place PEPCO at r i s k of 

having t o bear a d i s p r o p o r t i o n a t e share of the tremendous p r i c e 

th a t the Applicants are paying t o acquire C o n r a i l . 

A. Consolidation of Contrci Over 

PEPCO's Baseload Coal-Fired Plants 

With i t s new c o n t r o l over r a i l d e l i v e r i e s t o Chalk 

Point and Morgantown, CSX w i l l provide e x c l u s i v e d e s t i n a t i o n r a i l 

service t o each of PEPCO's three baseload, coal-burning p l a n t s . 

While x i s t i n g competitive pressure between CSX and Co n r a i l 

c e r t a i n l y i s not e f f e c t i v e i n c o n s t r a i n i n g r a i l r a t e s at any 

plan t (and i n p a r t i c u l a r , at Dickerson) t o "reasonable" l e v e l s , ^ 

any t h r e a t of d i v e r s i o n provides some measure of com p e t i t i v e 

b e n e f i t . I n t h i s regard, the holding of the United States Court 

of .Appeals f o r the D i s t r i c t of Columbia C i r c u i t i s i n s t r u c t i v e : 

At the core of the " e f f e c t i v e com.petition" 
standard i s the idea t h a t there are competi
t i v e , market pressures on the r a i l r o a d s 
d e t e r r i n g them from charcjing monopoly p r i c e s 
f c r t r a n s p o r t i n g goods. Of course, any such 
e f f e c t i v e competition w i l l always be r e l a t i v e 
t o a p a r t i c u l a r p r i c e t h a t the r a i l r o a d s 
charge. At some po i n t the a v a i l a b i l i t y of an 
a l t e r n a t i v e such as the horse and buggy or 

See Potomac E l e c t r i c Power Co. v. CSX T r a n s p o r t a t i o n . 
., STB Docket Nc. 41989 (Complaint f i l e d January 3, 1997). 
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even people c a r r v i n g o i l i n buckets t h e o r e t i 
c a l l y prevents r a i l r o a d s from r a i s i n g cheir 
r a t e s be\ nd an outer bound. 

Arizona Public Service Co. v. United States, 74 2 F.2d 544, 6 50-51 

(D.C. C i r . 1984). Any approval of the Transaction without the 

im p o s i t i o n of a d d i t i o n a l conditions would f u r t h e r increase the 

"outer bound" above which the rates t h a t PEPCO p r e s e n t l y pays f o r 

r a i l s e r v i c e w i l l not r i s e . 

B. E l i m i n a t i o n of P o t e n t i a l Barge Unloader "Build-Out" 

As i n d i c a t e d i n the V e r i f i e d Statement of Susann D. 

F e l t o r , PEPCO has u t i l i z e d the t h r e a t of c o n s t r u c t i n g a barge 

unloading f a c i l i t y at Morgantown 

Felton V.S. at 20-21. As i s discussed greater d e t a i l below, 

the construction of t h i s f a c i l i t y would be a somewhat question

able proposition even absent the Conrail Transaction. S p e c i f i 

c a l l y , engineering d i f f i c u l t i e s , environmental concerns, and high 

15 -



c o n s t r u c t i o n costs each r a i s e serious questions about the a c t u a l 

development of the p r o j e c t . Nevertheless, PEPCO was able t o 

• I d ^ at 21. 

The key f a c t associated w i t h t h i s p o s s i b l e c o n s t r u c t i o n 

was t h a t i t wculd have allowed PEPCO t o receive coai at Morgan-

town v i a a CSX/barge r o u t i n g from Central Appalachian coal o r i 

g ins v i a Baltimore. Since the Transaction w i l l place CSX i n 

c o n t r o l of r a i l d e l i v e r i e s t o Morgantown, i t w i l l elim.inate t h i s 

p o s s i b l e source of competitive leverage. CSX, of course, w i l l 

not face any pressure from a b u i l d - o u t t o i t s own l i n e . Consequ

e n t l y , PEFCO can expect 

, and i n t h a t respect, w i l l s u f f e r a n t i c o m p e t i t i v e harm as a 

r e s u l t of the Transaction. 

I n the past, the Board and the Com.mission have recog

nized the adverse impact of mergers on s i m i l a r l y s i t u a t e d ship

pers. For example, i n i t s BN/Santa Fe dec i s i o n , the Commission 

found t h a t the e l i m i i n a t i o n of " p o t e n t i a l " competition c o n s t i t u t e d 

a harm of the merger: 

We consider f i r s t the p a r a l l e l e f f e c t 
feared by OG&E: the loss of what i s today 
p o t e n t i a l BN competition at Red Rock. I n 
1993, OG&E signed a new long-term c o n t r a c t 
w i t h Santa Fe f o r d e l i v e r i e s from> 1994 t h r o u 
gh 2008 con t a i n i n g m.uch lower rates than pre
v i o u s l y a v a i l a b l e , and w i t h a very favorable 
(to the u t i l i t y ) e s c a l a t i o n mechanism. Ac
cording t o both Santa Fe and OG&E, Santa Fe 
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agreed t o the contract l a r g e l y due to OG&E's 
t h r e a t t o b u i l d a spur t o the nearby BN l i n e . 
This t h r e a t was perceived t o be r e a l , and 
Santa Fe p r i c e d i t s services accordingly. 

The n e g o t i a t i n g leverage provided by the 
b u i l d - o u t o p t i o n w i l l disappear a f t e r the 
merger. . . . 

To preserve the competitive status quo, 
we have c r a f t e d a c o n d i t i o n t h a t w i l l permit 
OG&E t o maintain i t s exist.-'.ng b u i l d - o u t op
t i o n . 

BN/Santa Fe. at 68; i d . at 98 ("We w i l l impose a c o n d i t i o n t o 

maintai n [ P h i l l i p s Petroleum Company's] current competitive 

s i f u a t i o n as respects the prospective FNR b u i l d - o u t . Though 

evidence i s c o n f l i c t i n g , the b u i l d - o u t o p t i o n may be f e a s i b l e . " ) 

I n i t s UP/SP decisio n , the Board acknowledged the 

existence of a s i m i l a r a n t i c o m p e t i t i v e impact upon Entergy Ser

v i c e s , Inc. and i t s a f f i l i a t e s at t h e i r White B l u f f S t a t i o n : 

We w i l l grant the b u i l d - o u t r e l i e f sought by 
Entergy v i s - a - v i s i t s White B l u f f p l a n t , and 
thereby preserve the White B l u f f b u i l d - o u t 
s t a t u s quo . . . . 

Id . a t 185. PEPCO's threatened c o n s t r u c t i o n of a barge unloader 

c l o s e l y p a r a l l e l s the threatened c o n s t r u c t i o n of a r a i l spur by 

each of these p a r t i e s . The Board t h e r e f o r e should f i n d t h a t the 

Transaction harms PEPCO i n t h i s respect. 
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C. An t i c o m p e t i t i v e Harm Rela t i v e t o Competitors 

Due t o the unique nature of the Conr a i l Control Trans

a c t i o n , and the i n c r e a s i n g l y i n t e g r a t e d nature of the bulk power 

market, FEPCO w i l l s u f f e r an i n d i r e c t , yet nevertheless r e a l , 

form of harm. I n p a r t i c u l a r , the Applicants have agreed amongst 

themselves t o grant new d u a l - c a r r i e r d e s t i n a t i o n s e r v i c e t o a 

number of i n d i v i d u a l shippers.' Unlike p r i o r mergers i n which 

a p p l i c a n t - c a r r i e r s entered i n t o agreements t o preserve two-car

r i e r s e r v i c e t h a t otherwise would be eli m i n a t e d , the i n s t a n t 

Transaction a c t u a l l y w i l l i t s e l f d i s t u r b the st a t u s quo by cr e a t 

ing t h i s new competition as a r e s u l t of the n e g o t i a t i o n s between 

the A p p l i c a n t s . I n a very l i t e r a l sense, the Appl i c a n t s now ask 

the Board t o approve t h e i r choice of the wi.nners and lo s e r s i n 

the e l e c t r i c generating market. The Board should not j o i n i n 

t h i s endeavor. 

Fcr example, the Transaction w i l l s p e c i a l l y b e n e f i t 
FECO's Eaiystone S t a t i o n , A t l a n t i c C i t y E l e c t r i c Company's 
Deepwater and England p l a n t s , and Vineland's Down p l a n t . PEPCO 
Comments (PEPC-4', V e r i f i e d Statement of Stan M. Kaplan ("Kaplan 
V.S."; at 17. Each of these p l a n t s i s served e x c l u s i v e l y by 
Con r a i l at the present time. Following the Transaction, however, 
each w i l l enjoy both CSX and NS d e s t i n a t i o n s e r v i c e . 

Furthermore, the Applicants r e p o r t e d l y have reached 
agreem^ents w i t h Pennsylvania Power & Light and Delmarva Power & 
Lig h t r e l a t i n g t o competitive access at d e s t i n a t i o n . F e l t o n V.S. 
at 12; Kaplan V.S. at 17. See also Mr. Sharp's V e r i f i e d 
Statemient on behalf of CSX at 16 lApp. Vol. 2A [CSX/NS 19] at 
363) . 
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Compounding t h i s e f f e c t i s the h i g h l y coordinated or 

" t i g h t " nature of PJM.' This pool operates as a s i n g l e system, 

w i t h a common economic dispatch cf generation on a pool-wide, 

lowest-cost basis. I f a given p l a n t ' s marginal generation cost 

decreases (as the r e s u l t of a reduced r a i l r a t e , f o r exam.ple) , 

then t h a t plant l i k e l y w i l l be c a l l e d upon by the PJM c e n t r a l 

d i s p a t c h a u t h o r i t y t o meet a greater share of system load. Such 

increased u t i l i z a t i o n may, of course, lead t o a decreased 

u t i l i z a t i o n of those p l a n t s which enjoyed sim.iiar generating 

costs t c the " b e n e f i t t e d " p l a n t before the Transaction. See 

Felt o n V.S. at 13. 

Since PEPCO and these u t i l i t i e s compete f o r sales of 

incremental power ( e i t h e r amongst f e l l o w PJM m.embers or a g a i n r t 

e x t e r n a l sources of power), and since these u t i l i t i e s doubtless 

w i l l f e able t o take advantage of t h e i r new intramodal competi

t i o n t o obtain lower r a i l rates than PEPCC (which w i l l remain 

c a p t i v e t o a s i n g l e c a r r i e r at a l l of i t s c o a l - f i r e d p l a n t s ) , 

they should be able t o generate e l e c t r i c i t y more cheaply than 

before -~ th-as p u t t i n g them i n an improved c o m p e t i t i v e p o s i t i o n 

compared w i t h PEPCO. " 

Other u t i l - t y PJM members include A t l a n t i c C i t y Elec
t r i c Com.pany, B a l t i m o r t Ge.s and E l e c t r i c Com.pany, Delmarva Power 
Sc L i g h t Company, Jersey Central Power & Light Company, M e t r o p o l i 
tan Edison Company, Pennsylvania E l e c t r i c Company, PECO Energy 
Company, Pennsylvania Power & Lig h t Com.pany, and Pub l i c Service 
E l e c t r i c and Gas Company. 

"• Given the baseload status of PEFCO's Dickerson, Chalk 
(continued...) 
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Moreover, the PJM u t i l i t i e s w i t h new j o i n t s ervice w i l l 

be i n a b e t t e r p o s i t i o n than PEPCO t o take advantage of new j o i n t 

CSX and NS access t o coal s u p p l i e r s i n the MGA region. MGA-

o r i g i n coal i s an important source of coal f o r the Clean A i r Act 

Phase 2 compliance plans of PEPCO and other u t i l i t i ' F e l ton 

V.S. at 10, 17. U t i l i t i e s t h a t w i l l have d u a l - c a r r i e r service at 

d e s t i n a t i o n w i l l o bviously be i n a b e t t e i p o s i t i o n than PEPCO t o 

take advantage of the new d u a l - c a r r i e r service t o the MGA o r i 

gins . 

" (...continued) 
Point and Morgantown S t a t i o n s , the ne\.- intramodal compeuition 
a v a i l a b l e t o some of PEPCO's com.petitors 

PEFCO's diminished a b i l i t y t o compete e f f e c t i v e l y f o r 

, which wculd r e s u l t from, an unconditioned 
C o n r a i l Control Transaction, w i l l not 
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1. The Board Should Consider t h i s E f f e c t 

as an Adverse Impact of the Transaction 

Although t.hey acknowledge i t s e x i s t e n c e , " the A p p l i 

cants contend t h a t t h i s form of r e l a t i v e com.petitive harm, i s not 

relevant t o the Board's a n a l y s i s . S p e c i f i c a l l y , i n t h e i r Narra

t i v e Rebuttal, the Applicants state t h a t : 

[ t j h e f a i l u r e t o achieve b e n e f i t s received by 
others f r o n the t r a n s a c t i o n i s not com.peti
t i v e harm warranting the i m p o s i t i o n c f condi
t i o n s by the Board. 

Appl i c a n t s ' Rebuttal, Vol. 1 at 119. S i m i l a r l y , the A p p l i c a n t s 

add t h a t : 

t h i s i s not the s o r t of "harm" t h a t j u s t i f i e s 
the i m p o s i t i o n of conditions by the Board. 
I n f a c t , i t i s not "harm" at a l l . 

I d . at 426. This view i s outdated and i l l - s u i t e d t o the Board's 

ana l y s i s of t h i s unique Transaction. I t also represents a b l a 

t a n t attem.pt by the Applicants t o have t h e i r cake and eat i t too. 

See, e.g., Sansom, Reb. V.S. at 14 (emphasis added) 

I t i s t r u e , as Witness Kaplan t e s t i f i e s isee 
p. 17) th a t there i s competition from FECO's 
Eddystone p l a n t , [] FF&L's p l a n t s , and DP&L's 
pl a n t s . Indeed, due t c the NS's se r v i c e t o 
these p l a n t s , t h i s competition w i l l be more 
intense, whereas p r e v i o u s l y these p l a n t s and 
PEFCO's t-A-G p l a n t s were r a i l - s e r v e d 
e x c i u s i v e l v by C o n r a i l . . . . While PEPCO 
may net l i k e t h i s competition, i t i s a 
b e n e f i t of the Transaction. 
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Reduced t o i t s essence, the Applicants' argument i s 

t h a t because they are not required under e x i s t i n g r a i l r o a d merger 

precedent t o extend new competition ( i . e . . d u a l - c a r r i e r service) 

to any shipper t h a t does not p r e s e n t l y have i t , the Con r a i l 

Transaction would be consistent w i t h the p u b l i c i n t e r e s t even i f 

they had not chosen t o e s t a b l i s h Shared Asset Areas and new j o i n t 

access areas such as the MGA region. However, the f a c t i s t h a t 

the A p p l i c a n t s d i d choose t o extend new intramodal competition t o 

regions and shippers t h a t do not p r e s e n t l y have i t -- and, 

throughout t h e i r A p p l i c a t i o n and t h e i r Rebuttal, they t o u t t h i s 

new c o m p e t i t i o n as a major p u b l i c b e n e f i t of the Transaction 

w a r r a n t i n g i t s approval. Having chosen t o do what they say they 

are not r e q u i r e d t o do, the App..icants cannot have i t both ways. 

To the extent the v o l u n t a r y extension of new d u a l - c a r r i e r service 

t o some shippers causes competitive harm t o other shippers such 

as PEPCO, the Board should intervene t o ameliorate such harm 

through the i m p o s i t i o n of appropriate c o n d i t i o n s . 

Moreover, the p u b l i c i n t e r e s t requires t h a t the Board, 

not the A p p l i c a n t s , balance the competitive b e n e f i t s of the 

t r a n s a c t i o n against the competitive harms. The Beard's p o l i c y i n 

p r i o r m.erger cases has bee.i r e a c t i v e i n t h i s area, not p r o a c t i v e . 

Given the com.petitive and service problem.s t h a t have a r i s e n i n 

the West as a r e s u l t of the Board's r e a c t i v e approach i n approv

ing the UP/SP m.erger, as w e l l as the unique nature of the Conrail 

Transacticn, a d i f f e r e n t approach i s req u i r e d here. 

- 22 -



Unlike the i n c i d e n t a l competitive b e n e f i t s t o sh. j^pers 

th a t arguably have r e s u l t e d from p r i o r mergers, the p r o v i s i o n of 

new competitive b e n e f i t s through the c r e a t i o n of Shared Asset 

Areas and j o i n t access areas such as the MGA region c o n s t i t u t e s 

one of the c e n t r a l aspects of the Co n r a i l Control Transaction. 

Given t h i s e n t i r e l y novel approach, the Board should consider 

whether, as a matter of p o l i c y , i t w i l l t u r n a b l i n d eye toward 

the members of the p u b l i c t h a t w i l l s u f f e r competitive harm, 

merely t o hold f a s t t o j u r i s p r u d e n t i a l approaches developed under 

v a s t l y d i f f e r e n t : circumstances. PEFCO i s not asking the Board t o 

remedy a p r e - e x i s t i n g competitive problem t h a t i s u n r e l a t e d t o 

the Transaction. Tc the contrary, the harm of which FEPCO com,-

p l a i n s i s the d i r e c t r e s u l t of t h i s Transaction. 

As an a d d i t i o n a l l i n e of defense of t h e i r Transaction, 

the A p p l i c a n t s characterize PEPCO's argument as one which would 

r e q u i r e the p r o t e c t i o n of a l l shippers who m.ight s u f f e r the k i n d 

cf c o m p e t i t i v e harm being s u f f e r e d by PEPCO.'' This argument i s 

completely specious. The Board's acceptance of FEPCO's argument 

dees not req-jire t h a t s i m i l a r b e n e f i t s be given t o a l l shippers. 

Tc the contrary, only a l i m i t e d number of p a r t i e s have determined 

t h a t t h e i r i n t e r e s t s w i l l be compromised s u b s t a n t i a l l y by the 

See, e.g. Applicants' Rebuttal, Vol.1 at 121 ( " [ I j f 
r a i l r o a d s were required t o maintain com.petitive balance v i s - a - v i s 
shippers' t r a n s p c r t a t i o n options so t h a t improved service t o some 
shippers would have t o be equalized throughout the system. . . . 
[Applicants] would have t c strenucusly avoid g i v i n g any shippers 
new c c r . p e t i t i v e options or, indeed, any b e n e f i t whatsoever, l e s t 
the sam.e options cr b e n e f i t s be r e c u i r e d t o be aiven t c a l l . " ) . 
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extension of new d u a l - c a r r i e r service t c shippers t h a t dc not 

p r e s e n t l y have i t -- and most of these have been able t o reach 

agreement w i t h the Applicants. FEPCO i s not i n a p o s i t i o n t o 

opine as t c whether other p a r t i e s may be e n t i t l e d t o r e l i e f . 

However, the l i m i t e d group of a c t i v e shipper p a r t i e s t o t h i s 

proceeding, and not a l l p o t e n t i a l l y impacted snippers, represents 

the p o t e n t i a l universe of those t h a t could o b t a i n the r i g h t t o 

preserve the competitive status quo. The Ap p l i c a n t s ' suggestion 

t h a t a grant of the kind of r e l i e f requested by PEFCO would make 

the Transaction " p r o h i b i t i v e l y complex and expensive" t h e r e f o r e 

i s i n a p p o s i t e . 

2. PEFCO Lacks Any E f f e c t i v e A l t e r n a t i v e t o R a i l 
D e l i v e r v of Coal t o Morgantown and Chalk Point 

The Applicants assert i n t h e i r Rebuttal f i l i n g t h a t 

even i f r e l a t i v e competitive harm were a l e g i t i m a t e c o n s i d e r a t i o n 

f c r the Board, FEPCO s t i l l would not be harmed by the Conr a i l 

Control Transaction because FEPCO w i l l have an a l t e r n a t i v e t o CSX 

r a i l d e l i v e r y t c the Morgantown and Chalk Point p l a n t s , namely, 

the c o n s t r u c t i o n of f a c i l i t i e s t o receive coal at Morgantown i n 

NS/barge service v i a Lamberts Point, VA. Ap p l i c a n t s ' Rebuttal, 

Vol. 1, N a r r a t i v e , at 428-2 9; Sansom Reb. V.S. at 5-10. This 

a s s e r t i o n i s fundamentally flawed. 

The evidence of record confirms t h a t 

S p e c i f i c a l l y , both the testimony of 

PEPCO's witnesses and the doc-aments produced by PEPCO i n discov-
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ery demonstrate t h a t 

Even more imp o r t a n t l y , t h i s same e v i 

dence confirmiS t h a t even i f such a barge unloading f a c i l i t y could 

be c o n s t r u c t e d 

a. Background 

As i n d i c a t e d , supra, PEPCO considered the possible 

c o n s t r u c t i o n of a barge unloading f a c i l i t y at Morgantown p r i o r t o 

the announcement of the CSX/NS agreemient t o acquire and d i v i d e 

C o n r a i l , as means of reducing Conrail's leverage as the excl'usive 

d e s t i n a t i o n c a r r i e r at both Morgantown and Chalk Point. F e l t o n 

V.S. at 19. However, ÊFCO placed the barge unloader p r o j e c t on 

hold a f t e r the Conraii t r a n s a c t i o n was announced because both: 

( i ) ; and ( i i ) the u n c e r t a i n t y of o b t a i n i n g the 

necessary environmenta. permits and approvals, appeared t o out

weigh i t s p o t e n t i a l b e n e f i t s i f the Conrail Control 'transaction 

i s apprcved i n i t s present form. I d . at 19-22. 

b. Engineering F e a s i b i l i t y 

As i n d i c a t e d by Dr. Sansom i n h i s Rebuttal statement 

(see Sanscr Reb. V.S. at 6), i n 1992-93, a p r e l i m i n a r y stud\' of 

the f e a s i b i l i t y of c o n s t r u c t i n g a barge un^ ading f a c i l i t y at 
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Morgantown was prepared f o r PEPC by Roberts & Schaefer Comipany, 

an engineering c o n s u l t i n g firm..''^ The study concluded t h a t the 

most f e a s i b l e a l t e r n a t i v e would i n v o l v e c o n s t r u c t i o n of a barge 

unloading p i e r 1,100 fee t o f f s h o r e together w i t h a continuous 

b'.'cket unloader and conveyor system t o get the coal from the 

barges t o the exi.sting r a i l c a r dumper. 

See PEPC 1016-1020HC. The study con

cluded 

; i t d i d not address e i t h e r 

comipetitive or environmental issues (other than dredging the 

Fotc<mac River) and, i n f a c t , contained the f o l l o w i n g d i s c l a i m e r : 

"The environmental and p e r m i t t i n g concerns f o r t h i s p r o j e c t 

rem.ain t c be examined." PEPC-1081HC. Notably, Dr. Sansom ne

g l e c t s t c include any mention of t h i s d i s c l a i m e r i n h i s a n a l y s i s 

cf the Roberts and Schaefer study. 

c. Environmental Concerns 

This study was prod-jced by PEPCO during discovery i n 
t h i s proceeding, and bears Bates Numbers PEPC 1C12-1193HC. 
Although Dr. Sansom r e f e r s t o i t i n h i s testimony, he has not 
included i t i n h i s workpapers. Given i t s length (181 pages), i t 
i s not susceptible of r e p r o d u c t i o n as a Counsel's E x h i b i t i n t h i s 
b r i e f . 
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I n a s i m i l a r l y questiouable manner. Dr. Sansom also 

contends cn Rebuttal t h a t a barge unloader at Morgantown would be 

f e a s i b l e from the standpoint cf obtaining r e q u i r e d environmental 

approvals. Dr. Sansom's tenuous reasoning i n support of t h i s 

conclusion i s t h a t the Corps of E.ngineers r e c e n t l y approved a 

"Shore Erosion Control P r o j e c t " on the Potomac River at Morgan-

town, and th a t "[a] w e l l designed barge unloading f a c i l i t y at 

Morgantown shculd be s i m i l a r l y acceptable t o the Corps of Engi

neers." Sansom Reb. V.S. at 7. This a s s e r t i o n r e q u i r e s a t r e 

mendous leap of l o g i c ; i t i s absurd to equate a shore erosion 

p r o j e c t designed t o contain and prevent f u r t h e r damage t o the 

Potom.ac River shoreline w i t h the placement of a barge unloader at 

Morgantown. 

The l o c a t i o n of the Morgantown p l a n t (and hence the 

barge unloading f a c i l i t y ) i s p o t e n t i a l l y problematic from the 

standpoint of securing the necessary e'lvironmental approvals and 

permits. The p l a n t i s located on the Potomac River estuary i n 

southern Charles County, MD. Felton V.S. at 5. This i s 

e c o l o g i c a l l y s e n s i t i v e area, and 

an 

Dr. Sansom provides no d e t a i l s i n d i c a t i n g how PEPCO's 
Morgantown shore erosion p r o j e c t would equate t o c o n s t r u c t i o n of 
a barge unloading f a c i l i t y . The erosion p r o j e c t i s described i n 
the excerpt from the October 1997 issue of FEPCO's employee 
p u b l i c a t i o n , ''The Pepco Communicator," attached hereto as Coun
se l ' s E x h i b i t No. 1. A quick perusal cf t h i s a r t i c l e demon
s t r a t e s the a b s u r d i t y of'comparing t h i s p r o j e c t t o c o n s t r u c t i o n 
of a ba-ge unloading f a c i l i t y and r e l a t e d conveyor system. 
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I d . at 21, 22. 

While i t i s , of course, possible t h a t PEPCO would be 

able t o o b t a i n the f e d e r a l and stat e environmental approvals and 

permits necessary t o enable i t t o construct a barge unloading 

f a c i l i c y at Morgantown 

, the undisputed f a c t i s t h a t the 

f a c i l i t y would be located i n an e c o l o g i c a l l y s e n s i t i v e area along 

the lower Potomac River. PEPCO 

and i t i s 

simply presumptuous t o assume that 

d. Competitive Econom.ics 

I n a d d i t i o n t o claiming t h a t c o n s f u c t i o n of a barge 

unloader at Morgantown would not be problematic from an environ

mental standpoint. Dr. Sansom, also asserts t h a t the barge unloa

der would c o n s t r a i n CSX's f u t u r e ratemaking p r a c t i c e s w i t h r e 

spect t o both the Morgantown and Chalk Point p l a n t s . This asser

t i o n i s demonstrably i n c o r r e c t . 

To r e i t e r a t e , PEPCC's i n i t i a l c o n s i d e r a t i o n of 

c o n s t r u c t i n g a barge unloader at Morgantown was based l a r g e l y on 

the premise t h a t 
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However, CSX's a c q u i s i t i o n of Conrail's Pope's Creek Secondary 

obviously would 

due t o CSX's d e s t i n a t i o n c o n t r o l over a l l - r a i l move

ments t o the Morgantown and Chalk Point p l a n t s regardless of 

o r i g i n . Felton V.S. at 20-22. 

As PEPCO's Witness Felt c n t e s t i f i e s , PEPCC 

I d . at 20. U n t i l very r e c e n t l y , Chalk Point and Morgantown 

burned only coals o r i g i n a t i n g at mines i n the CSX (B&O) r a t e 

d i s t r i c t s i n northern West V i r g i n i a and i n Conr a i l r a t e d i s t r i c t s 

i n Central Pennsylvania, whose l o g i c a l r a i l / w a t e r movement would 

be 

In a d d i t i o n , NS's Lamberts Point f a c i l i t y i s used p r i m a r i l y 

f c r exports, and 

Moreover, the r e s u l t s of PEPCO's discussions w i t h NS i n 

September of 1997 concerning 

Indeed, 
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I n these discussions, NS i n d i c a t e d t h a t 

I n h i s Rebuttal testimony. Dr. Sansom asserts t h a t NS 

coal mov. ng v i a Lamberts Point i s not t.he only choice f o r barged 

coal d e l i v e r e d t o Morgantown, and th a t a market survey cond-ucted 

f o r PEPCO by H i l l & Associates i n 195 (and produced by PEPCO i n 

discovery) 

Sansom Reb. V-

.S. at 9. I n f a c t , the r e s u l t s of the 1997 H i l l & Associates 

market survey 
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I n short, even i f a barge unloader were constructed at 

Morgantown , there i s no reason t o 

bel i e v e t h a t 

3. The Requested Trackage Rights Condition 
i s O p e r a t i o n a l l y Feasible and An Appropriate 
.Means of Am e l i o r a t i n g the Transactions 
Competitive Harm t o PEPCO 

The Applicants have not challenged rhe o p e r a t i o n a l 

f e a s i b i l i t y of CSX g r a n t i n g NS trackage r i g h t s over the Pope's 
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Creek Secondary Line f o r purposes of d e l i v e r i n g t r a i n l o a d ship

ments of coal t o Chalk Point and Morgantown. The Pope's Creek 

Secondary connects w i t h Amtrak's Northeast Corridor at Bowie, MD. 

Both NS and CSX w i l l have f r e i g h t operating r i g h t s over the 

Northeast Corridor a f t e r the Transaction i s consummated, and both 

c a r r i e r s would be able t o use those r i g h t s t o reach the Pope's 

Creek Secondary. 

Trackage r i g h t s are the only f e a s i b l e means of remedy

ing the i d e n t i f i e d competitive harm that PEPCO w i l l s u f f e r as a 

r e s u l t of the Conrail Transaction. Although FEPCO does not 

p r e s e n t l y have t w o - c a r r i e r service at Chalk Point and Morgantown, 

the a d d i t i o n of a second competitor at d e s t i n a t i o n i s necessary 

to place PEPCO on equal f o o t i n g w i t h i t s e l e c t r i c u t i l i t y compet

i t o r s who are r e c e i v i n g new de s t i n a t i o . i competition courtesy of 

the A p p l i c a n t s ' much-touted r e s t r u c t u r i n g of r a i l s e r v i c e i n the 

East ( i n c l u d i n g i n p a r t i c u l a r the c r e a t i o n of Shared Asset Areas 

and the MGA j o i n t service area). Since the Applicants themselves 

have v o l u n t a r i l y added new d e s t i n a t i o n r a i l c ompetition t o sev

e r a l of PEFCO's competitors, they cannot complain i f the Board 

does the same f o r PEPCO. Again, t h i s Transaction i s uniquf among 

recent r a i l c o n s o l i d a t i o n s , and new approaches- are warranted t o 

rem.edy new competitive s i t u a t i o n s . 

D. The Transaction i s not i n the Public 
I.nterest Because the A c q u i s i t i o n Premium, 
Exposes PEPCC and Other Exclusiv l y Served 
Shippers t o Higher F-ature Rail Rates 
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On Rebuttal, the Applicants o f f e r a t r o u b l i n g response 

to the numerous o b j e c t i o n s ( i n c l u d i n g PEFCO's) t h a t the tremen

dous a c q u i s i t i o n premium associated w i t h the Transaction would 

.'larm those shippers w i t h generating f a c i l i t i e s t h a t are served by 

a s i n g l e c a r r i e r . I n p a r t i c u l a r , the Applicants b l i t h e l y c l a i m 

t h a t they w i l l "have no d i f f i c u l t y " recovering the f u l ] amount of 

the a c q u i s i t i o n premium. See Applicants' Rebuttal, Vol. 1, 

Na r r a t i v e , at 34 ("Debt financings e f f e c t e d i n connection w i t h 

the a c q u i s i t i o n by CSX and NS of CRR's comm.on stock w i l l add t o 

t h e i r f i x e d charges. However, . . . CSXC and NSC w i l l have no 

d i f f i c u l t y absorbing these a d d i t i o n a l f i x e d charges. The Trans

a c t i o n i s expected t o be a c c r e t i v e t o both CSX and NS sharehold

ers w i t h i n three y e a r s . " ) . Seemingly v a l i d a t i n g the worst fears 

of d e s t i n a t i o n - c a p t i v e shippers, the Applicants add t h a t " r a i l 

roads must be given an o p p o r t u n i t y to earn ( i f market c o n d i t i o n s 

and the demand f o r .service permit) a competitive r a t e of r e t u r n 

on the current value of t h e i r invested c a p i t a l . " I d . at 109 

lem.phasis added) . 

As a shipper w i t h s i n g l e - c a r r i e r s e rvice at each of i t s 

c o a l - r e c e i v i n g p l a n t s , FEPCO i s extremely concerned w i t h t h i s 

language. PEPCO i s p a r t i c u l a r l y apprehensive because of CSX's 

behavior which led t o FEPCO's i n s t i t u t i o n of the pending coal 

r a t e case against CSX i n v o l v i n g coal requirements f o r i t s Dicker-

son S t a t i o n (Docket No. 41969, PEPCO v. CSX Tran s p o r t a t i o n , 

Inc.4 . See Felton V.S. at 13-14, 25. 
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I n l i g h t of the Applicants' seemingly adm.itted i n t e n 

t i o n t o f o i s t the a c q u i s i t i o n premium upon p a r t i e s such as PEPCO, 

and i f t h e i r rosy f i n a n c i a l pr.-^jections prove wrong (as d i d the 

a p p l i c a n t s ' f i n a n c i a l p r o j e c t i o n s i n UP/SP), PEPCO requests t h a t , 

i f the proposed a c q u i s i t i o n and d i v i s i o n of Co n r a i l assets i s 

approved by the Board, the Board impose the f o l l o w i n g a d d i t i o n a l 

c o n d i t i o n .ipon Applicants, pursuant t o 49 U.S.C. § 11324(c) : 

Each of the Applicants s h a l l q u a n t i f y the 
amount of the premi-jm over Conrail's pre-
a c q u i s i t i o n b(_ok value t h a t i t i s paying, 
and s h a l l exclude t h a t amount from i t s 
net investment base f o r r e g u l a t o r y cost
ing purposes. 

The e x c l u s i o n of the premium from Ap p l i c a n t s ' net investment 

bases f o r r e g u l a t o r y c o s t i n g purposes w i l l e l i m i n a t e the harmful 

e f f e c t s of the c o n s o l i d a t i o n by p r o t e c t i n g e x c l u s i v e l y served 

shippers from f u f u r e r a i l r o a d p r i c i n g abuses. The requested 

c o n d i t i o n i s narrowly t a i l o r e d and w i l l only b e n e f i t e x c l u s i v e l y 

served coal shippers who are able t o demonstrate, i n a r e g u l a t o r y 

context, t h a t the rates charged by a given r a i l r o a d are unreason

able. I n t h i s regard, t.he shipper would have t o prove t h a t the 

r a i l r o a d ' s rates exceed the Beard's 180% revenue t o v a r i a b l e cost 

r a t i o which i s the j u r i s d i c t i o n a l t h r e s h o l d f o r r a t e reasonable

ness j u r i s d i c t i o n . 

I f the Ap p l i c a n t s ' f i n a n c i a l p r o j e c t i o n s are l e g i t i 

mate, the premium c o n d i t i o n w i l l never come i n t o play. I f they 

are not, then i t would be contrary t o the p-ublic i n t e r e s t t o 
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permit the Applicants t o recover the a c q u i s i t i o n premium from 

c a p t i v e shippers. The Applicants should not be i n s u l a t e d from, a 

r i s k of t h e i r own making when they b i d up the p r i c e f o r C o n r a i l . 

CONCLUSION 

The Conrail Control Transaction adversely impacts PEPCO 

i n a v a r i e t y of fashions. F i r s t , the Transaction w i l l c o n s o l i 

date CSX's c o n t r c i over coal d e l i v e r i e s t o PEPCO's three baseload 

p l a n t s . Second, the Transaction w i l l e l i m i n a t e the e x i s t i n g 

com.petitive t h r e a t of the barge unloader " b u i l d - o u t " t o CSX from 

Morgantown. T h i r d , the Conrail Transaction w i l l hinder PEFCO's 

comp e t i t i v e standing i n the bulk power market by a r t i f i c i a l l y 

d i s r u p t i n g the e x i s t i n g competitive balance among the u t i l i t y 

me ̂ bers of PJM. F i n a l l y , the t r a n s a c t i o n threatens t o burden 

PEPCC and other shippers w i t h the tremendous burden of the 

a c q u i s i t i o n premium t h a t CSX and NS are paying t o acquire Con

r a i l . The Transaction t h e r e f o r e i s i n c o n s i s t e n t w i t h the p u b l i c 

i n t e r e s t and should be denied absent the i m p o s i t i o n of a p p r o p r i 

ate p r o t e c t i v e c o n d i t i o n s . 

The conditi o n s requested by FEPCO w i l l ameliorate or 

e l i m i n a t e these harmful e f f e c t s of t.he t r a n s a c t i o n , are opera

t i o n a l l y f e a s i b l e , and w i l l produce p u b l i c b e n e f i t s outweighing 

any r e d u c t i o n of the p u b l i c b e n e f i t s produced by the t r a n s a c t i o n . 

As such, these requested c o n d i t i o n s comport w i t h the Board's 

governing t-tandard. BN/Santa Fe, at 55-56. 
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Accordingly, PEPCO requests t h a t , i f t.he Board decides 

t o approve the Conrail Control Transaction, such approval be made 

subject t o : (1) a grant by CSX of trackage r i g h t s t o NS t o enable 

i t t o serve PEPCO's Chalk Point and Morgantown S t a t i o n s i n compe

t i t i o n w i t h CSX, and (2) a c o n d i t i o n r e q u i r i n g the exc l u s i o n of 

the a c q u i s i t i o n premium from CSX's and NS' net investment bases 

f o r r e g u l a t o r y c o s t i n g purposes. 

R e s p e c t f u l l y submitted, 

POTOMAC ELECTRIC POWER COMPANY 

By: John J. S u l l i v a n 
Associate General Counsel 
Potomac E l e c t r i c Power Compa 
1900 Pennsylvania Avenue 
Washington, D.C. 2006 

Michael L o f t u ^ ^ -/> 
isto p h e r A. MiTls 

C. M 
OF COLTJSEL: Christoph 

Andrew B. Kolesar I I I 
Slover & Loftus 1224 Seventeenth S t r e e t , N.W. 
1224 Seventeenth S t r e e t , N.W. Washington, D.C. 20036 
Washington, D.C. 20036 (202) 347-7170 

Dated: February 23, 1998 I t s Attorneys 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33383 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION 

AND NORFOLK SOUTHERN RAILWAY COMPANY 

—CONTROL AND OPERATING LEASES/AGREEMENTS-

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF ON BEHALF OF 

FRIE-NIAGARA RAIL STEERING COMMITTEE 

The Erie-Niagara Rail Steering Committee ("Erie-Niagara") hereby submits its 

Brief, summarizing the grounds for the Surface Transportation Board ("STB" or 

"Board") lo impose certain conditions on its approval of the joint application of CSX 

Corporation and CSX Transportation ("CSX") and Norfolk Southern Corporation 

?nd Norfolk Southern Railway Company ("NS") for authorization to acquire, 

divide, and operate the assets of Conrail Inc. and Consolidated Rail Corporation 

("Conrail") (collectively ".Applicants"). Erie-Niagara has previously submitted its 

Comments, Evidence and Request for Conditions on October 21, 1997.1 

I. INTRODUCTION AND SUMMARY OF POSITION 

Erie-Niagara is an ad-hoc committee that was created, in response to the filing 

of the joint applicaiion of Applicants, to represent and protect the interests of 

businesses localed in the New York State counties of Erie, Niagara, and Northern 

^ Hereafter referred to as "EN'RS Comments." The Comments were filed in two versions, 
designated a? EVRS-6 (Highly Confidential) and ENRS-7 (Public/Redacted). 
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Chautauqua that will be impacted by this fansa :tion. The membership of Erie-

Niagara is comprised of railroad shippers, economic and industrial development 

organizations, public transportation representatives, and county representatives. 

Throughout their joint application and the course of this proceeding, the 

Applicants have characterized their proposal to acquire and divide Conrail as 

"unprecedented," as "the most pro-competitive," and as a transartion which wili 

yield "enormous public benefits." In addition, the Applicants, particularly NS, have 

asserted that a major goal of the proposed transaction is to restore balanced 

competition among railroads "in major markets" in the nor'heast, comparable to 

that which was proposed in the Final System Plan developed by the United States 

Railway Association ("L'SRA") in 1975 See, eg . Applicants' Rebuttal Narritive at 

13-17. 

While the Applicants' statements may hold true for certain selected re^ îons 

in the Northeast presently served by Conrail, they do not and cannot serve to 

describe the railroad service that will result in the Niagara Frontier area, a large and 

ver>' significant market encompassing the New York State counties of Erie, Niagara 

and Northern Chautauqua, should the transaction as currently proposed be 

approved by the Board.2 As demonstrated by the evidence in the record, the 

proposed division of Conrail will not result in increased competition and enormous 

public benefits to shippers located in the Niagara Frontier area but instead \< .11 be 

contrary to the public interest and will cause them direct competitive harm. 

Erie-Niagara contends that the record of this proceeding, as it relates to the 

impact of the proposed transaclion on the Niagara Frontier area, will require the 

Board to make the following findings: 

• The Conrail monopoly created in most of New York State and in the 

2 The geographic boundaries of the Niagara Frontier area are described in the Verified 
Statement of Gerald VV. Fauth III in ENRS Comments (hereafter referred to as "Fauth V.S.") at 54. 
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Niagara Frontier region from the bankrupt northeastern rail systems under 

the Final System Plan in the 1970's was not the preferred alternative of 

Congress and the United States Railway Association. In light of the 

Congressional directive to preserve competition, USRA's preferred 

alternative would have provided extensive opportunities for rail shippers in 

the Niagara Frontier to be served by at least two '•ail carriers. The preferred 

alternative would have introduced broad competition to Conrail in the 

Niagara Frontier (and elsewhere) from the Chessie System (now CSX). 

• The preferred alternative wa^ not implemented, because Chessie was 

unable to make acceptable arrangements to acquire the rail lines in the 

Niagara Frontier region (and elsewhere) that would have been the source of 

competition for Conrail. Those lines were transferred to Conrail, thus 

creating a broad Conrail monopoly in the Niagara Frontier region, in New 

York City and elsewhere. 

• Since the creation of the Conrail mcnopoly, the Niagara Frontier has 

experienced a steady loss of the benefits of competitive rail service. The 

efforts to introduce competition for Conrail from the Delaware & Hudson 

(now part of the CP system) have been strenuously resisted by Conrail, and 

have been largely unsuccessful. 

• Since its creation, Conrail has restrici-ed the availability of reciprocal 

switching to Niagara Frontier shippers; Conrail has also raised the level of the 

charges applicable to the remaining reciprocal switching services to a very 

high level, generally around $450 pe* car. It has thus steadily reduced the 

number of Niagara Frontier shippers that can obtain access to other rail 

carriers' services by such means, either by elim'nating the service altogether 

or raising the charge to such a high level as to make its use uneconomical for 



most commodities. 

• The relief sought by Erie-Niagara would restore, to the extent possible 

in light of intervening structural changes, the opportunity for a large number 

of Niagara Frontier rail shippers to obtain the benefits of competitive rail 

services, services that were lost as a result of the failure of the Final System 

Plan's preferred alternative. Other areas of the State (such as east of the 

Hudson Rivc") are seeking similar relief because it is recognized that 

competitive rail services are the best means of ensuring the benefits of 

efficient service at reasonable prices. The State of New York supports the 

relief sought by Erie-N'agara. 

• The relief sought by Erie-Niagara is entirely consistent with the 

Principles of Balanced Rail Competiiion established by Norfolk Southern in 

October, 1996. Those Principles, among other things, explicitly advocated the 

restoration of the competitive rail service options that were unavailable as a 

result of the failure of the preferred Final System Plan. However, the 

CSX/NS division and allocation of Conrail does not provide the level of rail 

competition in the Niagara Frontier region that would have been preserved 

under the preferred alternative. 

• The NITL settlement agreement does not address at all the structural 

issue raised by Erie-Niagara of the failure of the CSX/NS transaction to 

remove the Conrail monopoly. Indeed, the transaction creates new rail 

competition in areas such as Detroit that compete with the Niagara Frontier 

region. Any settlement agreement that does not address this fundamental 

structural issue v/ill be harmful to the interests of the Niagara Frontier. 

• The NITL settlement agreement provides that any point at which 

Conrail now provides reciprocal switching service would continue to receive 
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such service from CSX or NS, as the case may be, for ten years. There is no 

provision in the agreemenl for establishing reciprocal switching service 

where it is not provided today by Conrail. Therefore, the NITL agreement 

does not address the loss of competitive rail service that has already occurred 

in the Niagara Frontier region. 

• The NITL settlement agreement provides for a reduction at all points 

where Conrail currently provides reciprocal switching service today for a 

period of five years of the current Conrail reciprocal switching charge to 

$250.00. However, this reduction would only be applicable when CSX and NS 

vvill be providing such service to each other after the transaction. When 

either CSX oi NS will be providing reciprocal switching to other carriers in 

place of Conrail, the NITL agreement requires CSX and NS to maintain for 

the five year period only the charges that are currently in effect (unless lower 

charges would be placed in effect under any separate settlement agreements). 

These provisions will only benefit those shippers in the Niagara Frontier 

region that still have reciprocal swilching service available from Conrail 

today. The majority of rail shippers in the region do not have reciprocal 

switching available to them. 

• The agreements between CSX and the two major Canadian rail carriers, 

Canadian National Railway Company {"C,<") and Canadian Pacific Railroad 

Company and its affiliates ("CP") likewise do not address the fundamental 

structural issues. These agreements prov^Je only for modest opportunities 

for the CN and CP to obtain relatively insignificant reductions by CSX in its 

required revenue share for new traffic that might move via the Niagara 

Frontier area. 

• Under the proposed transaction, most businesses located in the Niagara 
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Frontier area that are dependent upon rail service will gent rally continue to 

have access to only a single rail carrier, either CSX or NS In contrast, the 

Applicants have proposed to create so-called "Shared Assets Areas" in three 

other significant markets in the northeast, in which CSX and NS will both 

obtain access to all rail served businesses formerly served by Conrail. The 

proposed Shared Assets Areas are: (1) Detroii, Michigan, (2) Southern New 

Jersey/Philadelphia, and (3) Northern New Jersey. Many businesses located 

in the Niagara Frontier region compete directly with companies located in the 

Shared Assets Areas. Because the businesses located in the Shared Assets 

Areas will obtain head-to-head rail competition belween CS.X and NS under 

the proposal, which expectedly would result in lower transporiation rales and 

costs for 'juch businesses, the competing businesses in the Niagara Fn)ntier 

that will be solely served by eilher CSX or NS will be adversely impacted, as a 

direct result ot the proposed transaclion. 

Accordingly, Erie-Niagara respectfully requests the Board, pursuant to its 

authority under 49 U.S.C. § 11324, to impose conditions governing the transaction, 

that will protecl shippers localed in the Niagara Frontier area from competitive 

harm arising directly from the proposal and lhat wil l make the transaction 

consistent with the public interest by truly restoring balanced competition in the 

Niagara Frontier, a major market in the northeast. The conditions specifically 

requested by Erie-Niagara are more fully described in the conclusion to this brief. 

I I . THE NIAGARA FRONTIER REGION IS CLEARLY A MAJOR 
TRANSPORTATION MARKET THAT LACKS SIGNIFICANT RAIL 
COMPETmON 

The ENRS Comments, and the evidence included therein, provides a detailed 

analysis of the economic, demographic and transportation characteristics of the 

Niagara Frontier Region ENRS Commenis at 8-13 and evidence there cited. This 

evidence was uncontested by the Applicants, who have thereby clearly conceded that 
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the Niagara Frontier, as defined in the ENRS Comments, Fauth V.S. at 54, is a major 

transportation market. Cf. ENRS Comments, Goode Dep. at 76-77, Exh. D-1. 

Notwithstanding this concession, a brief summary of that evidence will highlight 

the importance of the Board's need to provide rail-to-rail competition beyond that 

contemplated by the proposed transaction. 

A. Characteristics of Erie, Niagara and Northern Chautauqua Counties 

As noted above, the Niagara Frontier region i i defined in this proceeding as 

all of Erie and Niagara Counties, New York and the northwest portion of 

Chautauqua County, New York. ENRS Comments, Fauth V.S. at 54. 

1. Erie County 

Erie County is located in western New York State at the eastern end of Lake 

Erie, at the head of the Niagara River. The largest municipality in Erie County is the 

city of Buffalo, which is the second largest city in New York State. Both the city and 

the country have experienced significant population declines between 1970 and 1990. 

Erie County's strategic location on the Canadian border has established the region as 

a trade corridor between the United States and Canada. 

Historically a cenler of sleel production, Erie County has suffered a dramatic 

decline ir its manufacturing base. Despite the down-turn in manufacturing, the 

automotive, chemical and rr.edical related industries remain integral components 

of the county's economy. Many of these indusiries are dependent on rail service. Of 

the 44 local municipalities in the Couniy, 42 had rail service at some point in their 

history. Five have lost access to rail since 1976, the year Conrail was created. ENRS 

Comments, Verified Statement of Stanley J. Keysa at 3; ENRS Comments, Verified 

Statement of Ronald W. Coan (hereafter referred to as "Coan V.S.") at 6. The 

Buffalo/Niagara Falls area experienced a 38% growth in exports in 1994, second only 

to Detroit in foreign trade expansion. Coan V.S. at 6. 

2. Niagara County 

Niagara County is located to the north of Erie County. It is bordered on its 
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west by the Niagara River and on its north by Lake Ontario. Niagara County has a 

experienced a decrease in populalion since 1970. The largest municipalities in 

Niagara County are Niagara Falls, Lockport, and North Tonawanda. There are 

currently some 80 major businesses in Niagara Couniy lhat rely upon rail shipping. 

A number of chemical companies, automotive supplieis, and a coal-powered 

generating station owned by New York Slate Electric and Gas are all businesses 

located in Niagara County that are dependent upon rail service. 

3. Northern Chautauqua County 

Northem Chautauqua County is located on the souihern shore of Lake Erie 

in the westem portion of New York State. For the purpose of this proceeding. 

Northern Chautauqua Countv is comprised of the municipalilies of Westfield, 

Dunkirk and Fredonia and all localities north thereof to the county line, including 

Silver Creek. Major industries in the area include food processors, pel foods 

manufacturer, and Niagara Mohawk Power Corporation's Dunkirk Generation 

Station. These businesses all rely upon rail service to ship raw materials and 

finished goods and to receive products and supplies. 

B. Description of the Rail Transportation Market and Facilities In the Niagara 
Frontier Region 

The Niagara Frontier is a major railroad market. Applicants have not 

contested the proposition that the Niagara Frontier is a major market. In 1995, 

railroad movements to and from the region generated nearly in annual 

freight charges. The Niagara Frontier is also a highly profitable marke:. Rail traffic 

in this regicn yielded an aveiage revenue-to-variable cost ratio (R/VC) of in 

1995. Conrail dominates the Niagara Frontier market, which is a major source of 

revenue for the railroad. In 1995, Conrail realized nearly in revenue 

on traffic moving lo, from or Ihrough the Niagara Frontier. ENRS Comments, 

Fauth V.S. at 4. The Niagara Frontier is also a major gateway for traffic to or from 

Canada. ENRS Comments, Fauth VS at 25. 



Although NS presently 1 as some physical access to the Niagara Frontier 

markel, Conrail controls the major revenue stations. ENRS Comments, Fauth V.S. 

at 4. In 1995, Conrail originated and terminated the substantial majority of all 

Niagara Frontier rail traffic. The two major commodities originating in the Niagara 

Frontier are transportation equipment and chemicals. ENRS Comments, Fauth V.S. 

at 17-19. 

Deliveries of coal represent the largest commodity group of traffic 

terminating in the Niagara Frontier area. Id. at 22. Conrail captures practically all of 

the coal traffic terminating in the Niagara Frontier. The other major commodity 

group for terminating Iraffic is finished motor vehicles, followed by slabs or sheets 

of iron or steel. ENRS Comments, Fauth V.S. al 23. 

The Niagara Frontier is also a major gateway for traffic to and from Canada.3 

The rail market for this traffic is significant and growing. ENRS Comments, Fauth 

V.S. at 25. It is estimated that, in 1995, al leist carloads of Canadian traffic 

moved through Buffalo. A subsiantial portion of this traffic moved in inierchange 

service with Conrail. Only a limited amount of this traffic moved to destinations in 

the Niagara Frontier area. ENRS Commenis, Fauth V.S. at 26-28. 

While other carriers such as the Canadian Pacific Railway Company ("CP") 

and its subsidiary Delaware and Hudson, Canadian National Railway ("CN"), and 

several short lines are able to access the Niagara Frontier market, tl ""se carriers are 

denied direct access to mosl Conrail's principal revenue stations. ENRS Comments, 

Fauth V.S. at 5. Even where Conrail stations are "open" to reciprocal switching for 

the account of ofher carriers, extremely high switching charges in effect eliminate 

any potential competiiion. Id. at 27-28. For example, the current reciprocal switching 

charge that applies in mosl cases lo Conrail revenue stations in the Niagara Frontier 

^ Movements between Canada and the Niagara Frontier are facilitated by the Suspension Bridge 
in .Niagara Falls, .New York, owned by the Canadian Pacific Railway Company, and by the 
International Bridge in Buffalo, New York, owned by the Canadian National Railway. 
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area is $450.00 per car. This charge substantially exceeds NS's current switching 

charge for most railroads in the area of $156.00 per car Id. and Applicants' Rebuttal 

Appendix, CSX/NS-178, Vol. 3B at 664. 

Conrail's railroad network in the Niagara Frontier region is expansive and 

services one of the highest railroad traffic volumes on the Conrail sysiem. ENRS 

Comments, Fauth V.S. at 13. The current Conrail system in the Niagara Frontier 

was created from the rail lines previously owned by Penn Central Transportation 

Company, the Lehigh Valley Railroad Company, and the Erie Lackawanna Railroad 

Company. While several of the lines owned by Conrail's predecessors were 

consolidated, abandoned or sold to shortlines, numerous rail lines, alternate routes, 

and large rail yard properties presently exist in the region. ENRS Commenis, Fauth 

V.S. at 13. Conrail's Frontier Yard, which is one of the largest rail yards in the 

United States, is localed in the Niagara Frontier area. Id. Conrail also owns six 

other rail yards in the area. ENRS Comments, Fauth V.S. at 12. Railroad capacity in 

the region is abundant. Id. at 13. 

Under the proposed transaclion, CSX will replace Conrail as the dominant 

carrier in the Niagara Frontier. CSX will control the vast majoriiy of freighi stations 

in the area, the major rail yards, and most interchanges vvith other rail carriers. See 

CSX/NS-25, Vol. 8B, Transaction Agreemenl, Attachmeni II to Schedule 1 (Conrail 

System Map). NS would oblain limiied physical access lo the South Buffalo area 

under the proposal by virtue of the proposed allocation to NS of Conrail's existing 

Southern Tier route. Id. But even where NS does enter the Niagara Frontier 

market, competiiion between NS and CSX will be practically non-existent, since 

direct physical access to shipper facililies would be limited lo either CSX or NS, and 

reciprocal s-.vitching in lhal area presently is either nol available or is offered at 

levels that effectively prohibit this form of competiiion. ENRS Comments, Fauth 

V.S. at 30-33. It is also proposed that NS would receive trackage rights from Buffalo 

to Niagara Falls, New York, by obtaining rights on Conrail's Belt Line Branch and 
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Niagara Branch to Suspension Bridge. Bul these trackage rights are only overheud 

in nature and are for the limited purpose of allowing NS to inierchange traffic with 

Canadian carriers at Suspension Bridge. Vol. 8P at 111. The granl of overhead 

trackage rights will prohibit NS from serving local cuslomers and, thus, will fail to 

establish any competitive rail access in the Niagara Frontier region.^ Consequently, 

under the proposed transaction, the Niagara Frontier market will remain largely 

captive to CSX, and to a lesser extent, NS. 

I I I . THE BOARD HAS BROAD AUTHORITY UNOER THE INTERSTATE 
COMMERCE ACT TO IMPOSE CONDITIONS UPON A RAILROAD ACQUISITION 
TRANSACTION TO ENSURE THAT IT IS CONSISTENT WITH THE PUBLIC 
INTEREST 

A. The Statutory Standard and Other Factors to be Considered by the Board 

Under the Inlerstate Commerce Act, as amended, specifically 49 U.S.C. 

§§ 11323 and 11324, the proposed Iransaction of CSX and NS to acquire and divide 

the assets of Conrail must be approved by the Board before the transaction can 

become effective. The Board shall approve the proposed transaction if it finds the 

transaction is "consistent with the public interest." 49 U.S.C. § 11324(c). The statute 

requires the Board, in its evaluation of an application for the joint acquisition and 

control by Class I railroads of another Class I railroad, to consider at least the 

following five factors: 

(1) the effecl of the proposed Iransaction on the adequacy of 
transporiation to the public; 

(2) the effecl on the public interesl of including, or failing to 
include, other rail carriers in the area involved in the proposed 
transaction; 

(3) the tolal fixed charges that result from the proposed transaction; 
(4) the interest of rail carrier employees affecied by the proposed 

transaclion; and 
(5) whether the proposed transaction would have an adverse effect 

on competition among rail carriers in the affected region or in 

NS is also obtaining rights to access certain yard tracks at Seneca Yard in Buffalo, which yard 
is allocated to CSX. These rights are for the limited purpose of improving an existing interchange 
between NS and the South Buffalo Railroad. Vol. 8B at 117. 
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the national rail system. 

In analyzing factor number (5), regarding competitive effects on competition among 

rail carriers, "[the Board does] nol limit [ils] consideration of competition lo rail 

carriers alone, but examine[s] the lotal transporiation market(s)." Union ' acific 

Corp., et al. — Control and Merger — Southern Pacific RiiU Corp., et ai, STB Finance 

Docket No. 32760, slip op. at 99 (served Aug. 12, 1996) {"UP/SP"). 

In evaluating railroad merger and control Iransaclions, the Board is also 

guided by the rail transportation policy codified at 49 U.S.C. § 10101a. 49 C.F.R. 

Part 1180.1(b); UP/SP al 99. This policy, which was added to the Interstate Commerce 

Act by the Staggers Rail Acl of 1980 (Pub. L. 96-448, 94 Slat. 1895), emphasizes that, 

where possible, compelilion among rail carriers, rather than government 

regulation, should govern the railroad industry. The rail Iransportation policy 

specifically requires the Board in ils administration of the Acl: "lo allow, lo the 

maximum exient possible, competition and the demand for services to establish 

reasonable rates for transportation by rail" (49 U.S.C. § 10101(1)); "lo ensure the 

d-^velopment and continuation of a sound rail Iransportation sysiem with effective 

competition among rail carriers and vvith other modes, to meel the needs of the 

public" (49 U.S.C § 10101(4)); and "lo ensure effective competition and coordination 

between rad carriers" (49 U.S.C. § 10101(5)) (emphases added). These considerations 

would appear lo be particularly criiical in railroad merger and control proceedings, 

where the competitive balance among railroads and the level of rail transportation 

service to shippers and the public are implicated. 

The Board is also required by McLean Trucking Co. v. Unded States, 321 U.S. 

67, 87-88 (1944) and the Northern Lines Merger Cases, 396 U.S. 491, 510-13 (1970), to 

weigh the policy of the antitrust laws disfavoring diminution in competition 

resulting from a proposed merger againsl the overall transportation policy favoring 

improvements in efficiencies. The Supreme Court has recognized that the antitrust 

laws give "understandable content lo the broad statutory concept of 'the public 
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interest.' " FMC v. Aktiebolaget Svenska Amerika Linien, 390 U.S. 238, 244 (1968). 

Even if a particular transaction would nol violate the antitrust laws, the Board has 

the discretion lo disapprove i l . Burlington N. Inc. et al. — Control and Merger — 

Santa Fe Pacific Corp. et al, , Finance Dockel No. 32549, slip op. at 53 (served Aug. 23, 

1995). affd sub nom. Western Resourc^^ Inc. v. STB, 10̂  F.3d 782 (D.C. Cir. 1997) 

{"BN/SF"). 

B. The Board's Current Policy Statement 

Since the passage of the Staggers Act, the predecessor of the Board, the 

Inlerstate Commerce Commission ("ICC"), and now the Board, have applied a 

Policy Statemenl regarding major railroad control transactions. That statement 

further defines the public inleresl siandard by selling forth a balancing test to be 

performed by the Board. See 49 C.F.R. Part 1180.1. The ?olicy Statement provides 

that the Board "weighs the potential benefits tc applicants and the public against the 

potential harm to the public." 49 C.F.R. Part 1180.1(c). Where potential harm to the 

public is identified by the Board, it "will consider whether the benefits claimed by 

applicants could be realized by means other than the proposed consolidation that 

would result in less potential harm to the public." Id, Thus, the Board is not 

constrained by the precise proposal presenled to i l by the .Applicants in a railroad 

control proceeding involving Class I rail carriers but may consider and adopt an 

alternative proposal if by doing so the public interest vvould be belter served. 

In evaluating vvhelher a particular acquisition proposal is in the public 

interest, a primary concern of the Board under the Policy Statement has been to 

determine whether competitive harm would result from the transaction. 

Traditionally, the Board and the ICC have sought to identify "what competitive 

harm is directly and causally relaled to the merger" as distinguished from 

competitive disadvantages lhat existed prior to the proposed transaction. UP/SP at 

100; B.WSF at 54. Also, the Board's Policy Statement specifically refers lo a reduction 

or "lessening of competiiion" that would arise when two carriers consolidate, as the 
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kind of harm that would be contrary to the public interest.5 49 C.F.R. Part 

1180.1(c)(2)(i). 
C. The Board Is Not Limited to Applying Its Policy Statemenl, But Is Also 
Required to Consider the Greater Public Interest in Effective Rail Competition 

The law, however, is clear that the Board is not constrained by statements of 

policy. See generr.Uy American Bus Ass'n v. United States, 627 F.2d 525 (D.C. Cir. 

1980); Community Ntdrition Inst. v. Young, t:i8 F.2d 943 (D.C. Cir. 1987). The courts 

have characterized general statements of policy in the following manner: 

A general statement of policy . . . does not establish a 
"binding norm." It is not finally determinative of the 
issues or righls lo which it is addressed. The agency 
cannot apply or rely upon a general siatement of policy as 
law because a general statement of policy only announces 
what the agency seeks to establish as policy. A policy 
stalemenl announces the agency's tentative intentions for 
the future [citation omitted]. 

American Bus Ass'n, 627 F.2d at 529. A policy statement, unlike a rule or regulation 

promulgated by the agency, "leaves the agency and its decision-makers free to 

exercise discretion." Troy Corp. v. Browner, 120 F.3d 277, 287 (D.C. Cir. 1997). Thus, 

statements of policy do not bind an agency to a particular analysis or result and an 

agency may take action lhal is different from a prior posiiion expressed or based 

upon a general statement of policy. 

Accordingly, in evaluating the public inleresl in the context of a railroad 

acquisition proceeding, the Board is not restricted lo considering only whether there 

will be a "lessening of competition" but may consider whether other kinds of 

competitive harm or disadvantages that would be harmful to the public interest 

would result from the proposed transaction. The instant application, which does 

not involve a consolidation of only two carriers, as contemplated in the Board's 

Policy Stalemenl, bul, as described by the Applicants, involves a "unique" proposal 

5 The Board's Policy Statement also refers to harm to essential services as being contrary to the 
public interest. -̂ 9 C.F.R. § 1180.1(c)(2)(ii). 
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between three railroads that seeks to advance and reslore competition in the 

Northeast, would clearly justify and warrant the taking of a non-traditional 

approach by the Board .n evaluating the public interest in this case. 

There ii^ no doubt of the unique nature of the proposed tiansaction. There 

should also be no doubt of the unparalleled opportunity it provides to the Board lo 

achieve a transportation policy objective that has eluded the federal government for 

more than twenty years. That objective is the provision of balanced two-ca'rier 

competition to the greatest extent possible throughout the Northeastern United 

States. If the achievement of that objective requires the Board to consider and apply 

public interest consideralions beyond those included in the current policy statement, 

there is no doubt that il has the legal authority to do so. 

D. The Board's Broad Conditioning Power 

Where the Board determines that the public interest would not be served by a 

particular railroad acquisition proposal it may seek to ensure that the transaction is 

consistent vvith the public interest by exercising its conditioning power arising under 

the Act. See, 49 U.S.C. § 11324. The Board's authority to condition its approval of a 

consolidation transaction, in order to ameliorale potential anticompetitive effects of 

a proposed Iransaction, is not narrow or limiied but is, in the agency's own term, 

"broad." 49 C.F.R. Part 1180.1(d); UP/SP at 144; Union Pacific Corp., et al. — Control 

— Missouri Pacific Corp., et al, 366 I.C.C. 462, 502 (1982) {"UP/MP"). Indeed, in 

describing ils obligations in railroad merger proceedings subsequent to passage of the 

Staggers Acl, the ICC stated, "we must take even greater care to identify harmful 

competitive effects and to mitigate those effecis where po sible." UP/MP, 366 I.C.C. 

at 502. 

Where a transaclion is found to have anticompetitive consequences, the 

agency has observed that conditions generally will be imposed where certain criteria 

are mel. BN/SF at 55; Union Pacific Corp., et al. — Control — Missouri-Kansas-

Texas R.R. Co. et ai, 4 l.C.C.2d 409, 437 (1988) ("UP/MKT"); UP/MP, 366 I.C.C at 563-
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64. SJ f^ciically, the agency has determined that "[i]f a transaction threatens harm to 

the public interesl, then public interesl conditions should be imposed if they are 

opera'lonally feasible, ameliorale or eliminate the harm threatened by the 

transaction, and they are of greater benefit lo the public than the) are detrimental to 

the Iransaction." UP/MP, 366 I.C.C. at 564. The agency has further determined that a 

condition must address the adverse effecis of the transaction and must be narrowly 

tailored to remedy those effects. BN/SF at 56. The agency, however, has usually not 

been willing to "impose conditions 'to ameliorale longstanding problems which 

were not created by the merger'" or to "impose conditions that 'are in no way related 

either directly or indirectly lo the involved merger.'" UP/SP at 145, quoting 

Burlington Northern, Inc. — Control and Merger — St. Louis-San Francisco Ry. Co., 

360 I.C.C 788, 952. 

In this proceeding, the Applicants claim lhat they "wii l introduce new rail 

competition into large poriions of the Northeast for the first time since before the 

creation of Conrail." Applicants' Rehutlal Narrative, CSX/NS-176, vol, 1, at 13. 

They go on the extol "the compealive and service benefils that come f n m having 

two strong rail networks serving them." Id. al 14. Applicants plainly believe lhat 

this transaclion meets the public interest standard, in part, because it re-introduces 

competition where it has not existed for 20 years. The Board can and should exercise 

its conditioning lo ensure that this transaction truly does reintroduce competition 

wherever possible. 

The evidence presented by Erie-Niagara establishes that the Niagara Frontier 

region is entitled to relief from the Board under the Board's traditional analysis of 

railroad consolidations because the proposed transaction would be the direct cause 

of competitive harm to the area. In addition, the unique nature of the instant 

proposal, which the .Applicants proclaim will reslore balanced compehtion to major 

markets in the Northeast, further justifies the Board in analyzing this case, and the 

public inleresl, in a non-traditional manner and in imposing conditions that will 



17 

truly restore competition to all major markets in the Northeast, including the 

Niagara Frontier region. 

IV. THE EVIDENCE SHOW? THAT THE PROPOSED TRANSACTION IS INCONSISTENT WITH 

THE PUBLIC INTEREST BECAUSE I T FAILS TO PROVIDE BALANCED COMPETITION I N THE 

NIAGARA FRONTIER AREA 

A. The Applicants Have Ignored Their Own Principles That Require More 
Balanced Competition in the Niagara Frontier 

The Board has an obligation lo consider wV ether the transaction proposed by 

the Applicants is "ccnsistcnt with the public interesl." 49 U.S.C. § 11324(c).6 As 

discussed above, when applying the current policy statement on railroad 

consolidation procedures, the Board and the ICC have evaluated the public interest 

by balancing the public benefils of the transaction againsl the need to prevent harm 

to competiiion and to prevent the loss of essential rail services. 49 C.F.R. 

Part 1180.1(c). But the Board needs lo recognize, jusl as the ICC did, that a policy 

statement is not a binding norm and lhal parlies lo a particular proceeding must 

have and do have "tnc opportunity lo challenge or suppori the policy Ihrough 

appropriate evidence or argument." Railroad Consolidation Procedures, 359 I.C.C. 

195,196 (1978). 

The Board's currenl policy statement contemplates a fairly narrow set of 

considerations for use in evaluating the potential benefits of a proposed 

transaction.7 It is clear that this evaluation of potential benefits focuses almost 

^ A.S the Board recognized recently: ' The Act's single and essential standard of approval is that 
the [Board] find the [transaction] to be "consistent with the public in teres t .UP/SP at 98, quoting 
Missouri-Kansas-Texas R. Co. i-. United States, 632 F.2d 392, 395 (Sth Cir. 1980). 
7 Tlie policy statement currently says that the potential benefits to be considered are: 
Both the consolidated carner and the public can benefit from a consolidation if the result is a 
financiallv sound competitor better able to provide adequate service on demand. This beneficial resuit 
can occur if the consolidated carrier is able to realize operating efficiencies and increased marketing 
opportunities. Since consolidations can lead to a reduction in redundant facilities and thereby to an 
increase in traffic density on underused Unes, operating efficiencies may be realized. Furthermore, 
consol-Jations arc the only feasible way for rail carriers to enter many new markets other than by 
contractual arrangement, such as for joint usc of rail facilities or run-through trains. In some markets 
where there is sufficient existing rail capacity the construction of new rail line is prohibitively 
expensive and does ii represent a feasible means of entry into the market. 
49 C.F.R. § n80.1(c)(l). 
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exclusively on the efficiency gains lo be achieved by consolidating rail systems. This 

set of potential benefii considerations was appropriate when, as the ICC recognized 

over 15 years ago when it first adopted this policy, the national policy was "to 

rationalize the Nation's rail facilities and reduce excess capacity." Railroad 

Consolidation Procedures, General Policy Statetnetd, 363 I.C.C. 241 (1980) and 363 

I.C.C. 784 (1981). Now that the railroad industry has entered a period when there are 

few opportunities for further rationalization, and little, if any excess capacity, a 

narrow focus only on efficiency benefils is no longer appropriate.^ 

The transaction in this proceeding thus marks the end of an era in railroad 

merger proceedings. Nearly ali of the opportunities for efficiency gains through 

rationalization of rail properties and reducing excess capacity have been realized, at 

least in terms of the consolidation of major syslems. Thr vtry nature of this 

transaction demonstrates the truth of this observation. Unlike virtually every other 

major rail merger in the last 20 years, if not the last 100 years, this transaction does 

not involve the consolidation of two or more rail systems with the primary purpose 

of realizing efficiency gains at the cost of a certain amount of reduction in 

competition. Instead, it involves the joint acquisition by two financially strong and 

efficient rail syslems of the properties of a third, in order to divide (instead of to 

consolidate) those properties, with the primary purpose of creating new and 

enhanced competition where none now exists. 

The applicants themselves recognize this to be the case at the outset: 

This Application presents a unique, pro-competitive proposal to 
reconfigure the railroad industry in the eastern United States. If 
approved, [the proposal] will yield enormous public benefits, the 

^ Even when evaluating the public benefits of this narrow set of efficiency considerations, the 
Board has recognized that the likelihood of these efficiency gains providing any benefit to the public, 
by boing passed on as reduced rates or improved service, would "in varying degrees dependU on 
competitive conditions/' UP/SP at 99 (emphasis added). In other words, if competitive forces are not 
present in the marketplace to drive rail carriers to share the efficiency gains achieved in a 
consolidation with their customers, there will be little if any public benefii, as distinct from the 
private benefits to the carriers involved. Id. 
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greatest of these being increased competition . . . . 

Vol. 1 at 2 (emphasis added). The Applicants' witnesses emphasize over and over in 

their statements that this transaction will be restoring and increasing rail-to-rail 

competition in the northeast. Set', e.g.. Application, Verified Statement of John W. 

Snow (hereafter referred to as "Snow V S.") at 3, 5-6, 12-14 and Verified Statement of 

David R. Goode (hereafter referred to as "Goode V.S.") at 1-2, 9-11. 

In light of this dramatic new departure in the nature of the transaction 

presented to the Board for approval, it is nol only appropriate, but necessary, for the 

Board to modify the factors il considers in eviluating the potential benefits of this 

transaction. At least for this transaciicn, ihe Board should nol consider primarily 

the potential benefits of operaiing and economic efficiencies that may or may not 

become public benefits. Instead, ils primary consideralion should be whether the 

transaction offers public benefils in the form of increased rail competition. 

Indeed, NS issued in Ociober of 1996 and distributed publicly a set of 

Principles of Balanced Rail Competiiion that requires just such a shift in emphasis 

for the Board's evaluation. ENRS Comments, Goode Dep., Ex. 1, Exh. D-1. As 

summarized by NS, these principles are: 

1. Competiiion requires rail systems of comparable size and scope. 

2. The largest markets must be served by (at least) two large railroads. 

3. Owned routes are essential to competition. 

4. Compelilion depends on effective lerminal access. 

5. Competiiion is not free. 

The principles and their application are further elaborated and explained in a letter 

from NS to shippers on October 29, 1996, which offered them as the basis for 

developing "the fundamentals of compelilion in reality and not just in name." Id. 

Both NS and CSX support these principles of balanced competition. 

Application, Snow V.S. at 9 and ENRS Comments, Goode Dep. at 73, Exh. D-1. In 

fact, NS Chairman Goode stated that the implementation of these principles would 
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be in the public interest.^ In view of the Applicants' advocacy and commitment to 

these principles, they should be utilized by the Board as part of the policy 

consideration that it applies in evaluating whether this transaclion, as proposed, is 

in the public interest. 

When this transaction is evaluated in light of the public interest 

considerations that the applicants themselves regard as relevant, this transaction 

satisfies most of them. However, in one significant respect, this transaction does not 

satisfy one of the most important of the five principles, the one that requires that 

the largest markets have service by (at least) two railroads. One of the largest 

markets served and dominated by the Conrail system today is the Niagara Frontier 

area. It is also one of the largest markets that will not be receiving the public benefit 

of enhanced and restored rail competiiion. In short, the Principles of Balanced Rail 

Competition are not being applied to the Niagara Frontier region. 

The October 29, 1996, letter provided a detailed explanation as to the reasons 

why access to the largest markets is an essential element of the implementation of 

the principles of balanced competition. As NS concluded: 

Competitive rail service is relevant to growth and development. We 
have an economy and a rail system grounded on the reality that 
competition works better than monopoly. 

ENRS Comments, Goode Dep., Ex. 1., Exh. D-1. That is clearly a relevant 

consideration in the Niagara Frontier, a once thriving ir..'"ket area that, like the port 

of New York discussed in the NS letter, has struggled for two decades with the 

effects of the "Conrail monopoly epoch." Id. 

Clearly, the identification of the largest markets that CSX and NS should both 

have access to is a criiical part of the implementation of this principle. Elsewhere in 

9 Q. . . . Would it be fair to say that Norfolk Southern would believe that the 
implementation of these principles would be in the public interest? 
A. Yes, that would be fair. 
ENRS Comments, Goode Dep. at 72-73. 
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these comments and the numerous supporting statements, evidence is marshaled 

that plainly demonstrates that the Niagara Frontier area is a large market by any 

measure. Mr. Goode for NS has already recognized lhat this area, which includes 

the second largest city in New York (ENRS Commenis, Keysa V.S. at 3) is a major 

markel. ENRS Comments, Goode Dep. at 76-77, Exh. D-1. The State of New York, in 

its Comments, also recognizes the importance of the Niagara Frontier area, and 

urges the Board to provide the relief requested by Erie-Niagara. New York 

Comments (NYS-10) at 5 and Verified Statement of the Honorable George Pataki. 

In addition to those facts, however, consideration musl be given by the Board 

to an addilional importanc element to assisi i l in determining the major markets 

that should be served by fvo major railroads under the proper implementation of 

the principles of balanced competition supported by the Applicants. As stated in the 

NS letter, vvhen delermining vvhich areas should be considered major markets: 

[Wje are willing to look at New York and we are willing to look at the 
major markets defined by the Department of Transportation in 1974 in 
the process vvhich led lo the creation of Conrail. 

ENRS Comments. Goode Dep., Ex. 1, Txh. D-1. The process referred to there, of 

course, vvas the process which led to the creation of Conrail from the most 

important rail lines owned by the several northeastern rail carriers that entered 

bankruptcy reorganization in the early to mid-1970's. That process clearly identified 

the Niagara Frontier area as a major market that needed to have co»npetitive rail 

service from at least two major rail systems. A brief review of the structure and 

results of that process, and the history of the creation of Conrail, will clearly 

demonstrate •̂ hal tne Niagara Frontier area should now have two major rail carriers 

providing service to all shippers and receivers in the area. 

The USRA was created by Congress with the task restructuring the 

northeastern rail sysiem, as well as a number of other related functions. Regional 

Rail Reorganization Acl of 1973 (3-R Act), 45 U.S.C. §§ 701-729. In directing the 
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USRA to create a restructured northeastern rail network. Congress charged it with 

.several major goals. The two mosl imporiant al the time, given the circumstances 

then prevailing, were obviously: "(1) the creation . . . of a financially self-sustaining 

rail . . . service system in the region; [and] (2) the establishment and maintenance of 

a rail service system adequate lo meet the rail transportation needs and service 

requirements of the region." 3-R Act, 45 U.S.C. § 716(a); S. REP. No. 93-601 (1973), 

reprinted in 1973 U.S.C.C.A.N. 3242, 3266. 

There were, however, other important goals. One of those goals was: "(5) the 

retention and promotion of competiiion in the provision of rail and other 

transportation services in the region." 3-R Acl, 45 U.S.C. § 716(a)(5). In the course of 

developing the Final System Plan ("FSP") under the 3-R Act, the USRA placed great 

emphas's on this goal. As USRA stated in the FSP: 10 

Pne preservation of competition required specific steps either to bring 
other carriers into the area or to creale two carriers out of the bankrupt 
railroads to provide that level of competition. 

Vol. 1 FSP Fore'vord at 1. This approach by USRA to restructuring the Northeastern 

rail industry vvas based on its anah'sis of the proper approach to a competitive 

railroad industry structure contained in its Preliminary System Plan ("PSP"). That 

analysis concluded: 

In general, two railroad firms in a large freight market will produce a 
"workable" level of intramodal competiiion. 
• » * 

The general policy adopted by USRA is that effective competition must 
be provided in key markets including markets presently dominated by 
bankrupt carriers. 

In view of the importance of the USRA Final System Plan in evaluating whether the proposed 
transaction is consistent with the public interest, it is r'̂ quested that the Board take official notice of 
the contents of the Final System Plan, in accordance with the provisions of the Administrative 
Procedure Act, 5 U S.C. § 556(e). Administrative agencies likes the Board have great latitude in 
taking official notice of facts, particularly those that are contained in reports prepared by other 
govemmental entires such as USRA. Castillo-Villa);ra v, INS, 972 F,2d 1017, 1026-31 {9th Cir. 1992) 
and .McLeod v, INS, 802 F.2d 89, 93-94 (3d. Cir. 1986).' 
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Vol 1 PSP at 109, 110. 

In order lo implemenl this model of workable rail competition, the Final 

System Plan issued by USRA on July 26, 1975, included a preferred option that 

would have provided competition in the Niagara Frontier area between two major 

rail systems. Under the FSP's preferred option, all of the lines of the Erie-

Lackawanna ("EL") system eatt of Sterling, Ohio (near Akron) vvould have been 

conveyed to the Chessie System, predecessor of CSX (and now one of the applicants 

in this proceeding). The EL had a number of lines, branches, yards and other 

facilities throughoui the Niagara Frontier area, extending, from Niagara 

Falls/Suspension Bridge and Lockport on the north lo the souihern part of 

Buffalo. 11 EL had extensive access *o customers in the Niagara Frontier area, eilher 

over its ovvn lines, over the lines of the switching carriers it owned, or via reciprocal 

switching rights available from other carriers. 12 

The purpose of this proposed conveyance of the EL lines in the Niagara 

Frontier area to Chessie System was part of an overall effort by USRA to fulfi l l the 

mandate of the 3-R Acl to preserve competition in the Northeast while assuring the 

financial viability of the nevv operators in the region. Most of the lines of the 

bankrupt carriers in the Northeast vvould be transferred lo Conrail in order to 

provide it with the Iraffic base necessary to survive and prosper. On the other hand, 

Chessie would have leceived not only the EL lines just described, but would also 

^1 EL had an ownership interest in :he Niagara Junction Railroc^d, a switching carrier which 
provided EL with access to a number of major industrial facilities located in the Niagara Falls area. 
Niagara ]ct. Ry. Co, Co-itrol, 267 I.C.C. 649 (1947). EL also jointly owned and operated (with Lehigh 
Valley) the Buffalo Creek Railroad, a terminal switching carrier serving the lakefront area of Buffalo 
and other nearby areas. Incentive Per Diem Charges — 196S (Lessees Buffalo Creek), 361 I.C.C. 939, 940 
(1979). Tliis line would have been used to provide trackage rights to Chessie under the preferred 
cpUon. Vol. 1 FSP at 283. 

^2 Tlie scop? of EL s lines and operations in the Niagara Frontier area at the time the FSP was 
issued can be readily seen by reference to Exh. D-7, a reproduction of the zone map for the Niagara 
Frontier area prepared by the U.S. Department of Transportation. The FSP included a detailed listing 
of EL line segments that would have been conveyed to Chessie System. It includes a number of main line 
segmenLs, branch lines and related properties in the Niagara Frontier area. Vol. 1 FSP at 308-309. 
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have received the Reading system lines (and other lines) giving it access to 

Philadelphia, PA, Wilmington, DE, Southern New Jersey and Northern New Jersey. 

In the Niagara Frontier region, ull of the lines of the Penn Central and the Lehigh 

Valley vvould have been assigned to Conrail. Vol. 1 FSP at 14. 

As the USRA plainly slated, the purpose of this division vvas lo allow Chessie 

System, as a financially strong competitor for Conrail, the ability to provide 

competitive rail service throughout the Northeast: 

The Association believes that the indicated industry structure 
recommendations offer the best approach lo reversing the financial 
plight of the Region's rail industry, xvhile ensuring adequate 
competition. The Plan contemplates ultimate restoration of the 
Region's rail sysiem to efficiency levels enjoyed by mosl railroads in 
the country. It can also serve as the basis for further evolutionary 
changes in the regional rail system as may required. 

This basic structure will offer compelilion between al least two 
railroads in major markets of the Region, supplemented by the services 
of smaller railroads. 

Vol. I FSP at 3 (emphasis added). 

Although Ch ssie Sysiem had reached agreement with USRA on a price and 

terms for acquiring the designated assets (Vol. 1 FSP at 14), Chessie ultimately did 

not complete the propo.sed transaction. CSX/NS-18, Vol. 1, Hoppe V.S. at 16. The 

EL lines in the Niagara Frontier area were therefore all transferred to Conrail in 

accordance with the allernative designation in the FSP. Vol. 1 FSP at 28, 320-321.13 

The Applicants contend that the proposed trans-action they have presented for 

approval will meet the objectives of the FSP that were not achieved. Application, 

Snow V.S. at 3, 6-7, 12-14; Hoppe V.S. at 18-19; McClellan V.S. at 50. However, 

^3 The efforts of Congress and USRA to provide for rail competition in New York are also fully 
decided in the Comments of the State of New York, NYS-10, Banks V.S. at 2-3; 5-7; 11-17. The USRA 
tried to introduce some competitive options into the Niagara Frontier area by conveying to the D&H 
trackage rights from Binf 'lamton, NY to Buffalo over the EL line conveyed to Conrail. D&H had a 
constant struggle with CR over the scope of those rights, including the scope of its right to serve local 
customers in the Niagara Frontier area. See, e,g„ Consolidated Rail Corp. v, Dicello, 121 Bankr. 406, 
1990 U.S. Dist. LEXIS 15068 (Reg'l Rail Reorg. Ct. 1990). 
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Applicants' witnesses have also acknowledged that the FSP would have transferred 

the Erie-Lackawanna lines in the Niagara Frontier area to Chessie. ENRS 

Commenis, Goode Dep. al 77-78, Exh. D-1; Snow Dep. at 209, Exh. D-8; ENRS 

Comments, McClellan Dep. at 20-21, Exh. D-6. The Applicants provide no 

explanation for their failure to include the Niagara Frontier area among the other 

major markets that are receiving a restoration of ihe balanced two-carrier 

competition. 

The foundation of Applicants' position in this proceeding is that the statutory 

requirement that the public interesl include consideration of the effect on 

competition is mel when the Board addresses only "actual reductions in 

competition." Applicants' Rebuttal Narrative at 36. By advancing this position, 

however, the Applicants have placed themselves in the posture of disavowing the 

"Principles of Balanced Rail Competition" so proudly announced and advocated by 

NS just a short time ago. NS' chairman, Mr. Goode, felt so strongly about these 

principles that he agreed that i l vvould be in the public interest for these principles to 

be implemented by the Board. ENRS Comments, Goode Dep. at 72-73, Exh. D-1. 

But apparently NS, and the other Applicants, no longt-r believe, if they ever 

did, that these Principles of Balanced Rail Competition should be applied by the 

Board in this proceeding. Erie-Niagara has shown clearly that, if those Principles 

were applied in this proceeding by the Board as part of its required evaluation of the 

public interest, the conditions requested by Erie-Niagara would have to be included 

in any order by the Board approving the proposed Iransaction. Confronted with the 

stark reality of this outcome, the Applicants' response has been to ignore completely 

the NS' Principles of Balanced Rail Competiiion. One can search the entire rebuttal 

submission by the Applicants and nol a single mention of the Principles of Balanced 

Rail Competiiion by the Applicants of any of their witnesses can be found. This 

absence is all the more mystifying when considered in light of the fact that these 

Principles vvere developed and announced al the very moment when the 
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transaction that is now the subjecl of this proceeding vvas in its incipient stages. 

The Board cannoi and should not so readily ignore in this proceeding an 

important and fundamentally ; ound set of policies as those embodied in the 

Principles of Balanced Rail Compelilion. The Board is not limited to approving the 

private bargain presenled by the Applicants. Charged wilh the statutory duly of 

determining whether the proposed Iransaction is in the public interest, the Board 

must consider, in light ot the Applicants' own Principles of Balanced Rail 

Competition, whether to condition the proposed transaction in order to provide 

two-carrier access throughout the Niagara Frontier area. This was clearly a major 

objective of the federal government's efforts lo restructure the northeastern 

railroads. Ironically, those efforts were frustrated by the inability of the predecessor 

of one of the Applicants to obtain satisfactory terms and conditions for entry into 

that major market. When another opportunity was presenled to the Applicants to 

over«.ome that deficiency, they failed lo seize it. The Board should not allow 

another opportunity to pass by the Niagara Frontier area again. 

Applicants '.Iso rely on the Board's Decision No. 40 in this proceeding as 

support for their effort to limit the scope of the Board's public interest 

consideralions. 14 Applicants' Rebuttal Narrative, Vol. 1 CSX/NS 176 at 120, citing 

Decision No. 40 served October 2, 1997, slip op. at 2. The underlying premise of that 

reliance is the notion that the Board's only role is to approve the private bargain of 

the Applicants. C/. Snow Dep. at 218. As the Applicants put it, they believe that "the 

provision of new competitive options need nol be made for a transaction to be in 

the public interest." Applicants' Rebuttal Narrative at 123. That may or may not be 

so in general,15 bul it clearly is not the case when the applicants themselves tout the. 

^4 In any event. Applicants read far too much into Decision No. 40. Tlie decision clearly states the 
evidence that is required to be presented when conditions are sought "to remedy anticompetitive 
effects." Decision 40 at 2. When broader public inte.'est goals are involved, as distinct from the limi^cJ 
goal of avoiding until - competitive effects, the Board is required and entitled to consider all evidenc 
relevant to such broader goals. 
5̂ As already discussed, the fact that the Board is guided by a policy statement in determining 
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benefits of restoring competition that was unavailable during the Conrail monopoly 

epoch by dividing Conrail's assets in a certain way. Having let the genie out of the 

bottle, the Applicants cannot and should nol be permitled to arrogate to themselves 

the alone the function of determining where competition should or should not be 

provided. Under the currenl regulatory framework put in place by Congress, that is 

considered to be too important a task lo be left to the private motivations and 

agreements of rail carriers. Congress has clearly given the Board a much larger role 

than merely approving a private bargain and ameliorating an actual reduction of 

competition. As long as the Applicants wish to avail themselves of the significant 

legal benefils arising from approval of their transaction by the Board,16 they must, 

and should recognize that part of the regulalory bargain imposed by Congress is the 

right, indeed the obligation, of the Board to ensure that the transaction meets all of 

the relevant public interest consideralions. Congress has explicitly directed the 

Board to consider the impacl of the proposed transaction on competition. The 

Congress has invested much treasure and effort in trying to reslore a competitive 

rail structure in the Northeast. I l clearly has no desire to leave important policy 

issues regarding the establishment of effeclive rail competition to private deals. The 

long-standing emphasis and directives to the USRA, the ICC and the Board from 

Congress, in the 3-R Act, the 4-R Act and the Staggers Acl, on competition in the rail 

industry, highlights the need for the Board to consider a broader perspective than 

!!iat advocated by the Applicants. 

B. The Applicants' Agreements with Other Parties Do Not Address the 
Fundamental Flaws in the Transaction 

The Applicants conlend lhal the agreements they have reached with NITL, 

CP, and CN eliminate the need for any additional relief in the form requested by 

Erie-N'agara. In all cases, the modest, even niggardly, concessions made by CSX in 

whether a proposed transaction meets the public interest test does not, and carmot, foreclose it from 
considering other aspects of the public inteiost, as required by the statute. 
16 Such as, for example, full immunity from the antitrust laws and preemption of all other state 
and federal laws. 49 U S.C. §11321. 
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those agreements are far from adequate to address the fundamental structural issues 

raised by Erie-Niagara regarding the lack of rail competitive alternatives in the 

Niagara Frontier. 

Wilh regard to the NITL agreement, only two provisions have any potential 

direct relevance to the Niagara Frontier.17 First, the agreemenl provides that CSX 

and NS will keep any point al which Conrail now provides reciprocal switching 

open to reciprocal switching for ten years. NITL Agreement III.B. Second, the 

agreement provides that for a period of five years, CSX and NS will charge each 

other no more than $250 (adjusted for cosl inflation) per car for reciprocal switching 

at any point where Conrail now provides reciprocal swilching. Where CSX and NS 

vvill be providing reciprocal switching lo other carriers (where Conrail provides 

such service), they also agree lo maintain for five years either the current charges o." 

the charges conlained in any settlement agreement with such carriers. NITL 

Agi cement III.C. 

As already discussed above, during the Conrail monopoly epoch, Conrail 

customers in the Niagara Frontier have suffered either a steady erosion of the 

availability of reciprocal swilching or the establishment of reciprocal swilching 

charges al such a high level (currenlly as much as $450 per carl8) by Conrail as to 

make ils use uneconomical.1^ The NITL agreement only freezes existing 

arrangements. The reduction of Conrail's currenl level of charges from $450 would 

only benefii those shippers and receivers in the Niagara Frontier that would be 

utilizing reciprocal switching services between CSX and NS, not services provided 

by them to any other carriers. 

17 The agreement is set out in CSX/NS-176, Applicants' Rebuttal Narrative, at 768-774, in 
Appendix B. 
18 CSX/NS-178, Applicants' Rebuttal Appendix, Vol. 3B at 609-615. 
1^ There is considerable doubt on the record about the purpose and effect of Conrail's cancellation 
ci reciprocal switching services, as discussed in section V.C.2. As the Applicants' own evidence shows, 
such cancellations are continuing. Id. Whatever the reason for such cancellations, the fact remains that 
ha\ e occurred. See also Comments of State of New York, NYS-10, Banks V.S. at 5. 
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Applicants also claim that the settlement agreements entered into by CSX 

with CP and CN vvill improve the posiiion of shippers in the Niagara Frontier. 

Applicants' Rebuttal Narrative, CSX/NS-176 at 139. This rather broad statement 

rests on a very tiny foundation, as can be readily seen by reference to the two 

agreeme.-its. As explained by CSX witness Jenkins, both agreements have a very 

limited scope and plainly do nol address any of the fundamental structural issues 

raised by Erie-Niagara. 

The limited scope of each 

agreement is sel out in a separaie appendix.20 

V. THE EVIDENCE ALSO CLEARLY ESTABLISHES THAT THE NIAGARA 
FRONTIER AREA WILL SUFFER SUBSTANTIAL COMPETITIVE HARM AS A 
DIRECT RESULT OF THE PROPOSED TRANSACTION 

A. The Establishment By the Applicants of Shared Assets Areas in Detroit, 
North Jersey, and South Jersey/Philadelphia Will Cause Competitive Harm to 
the Niagara Frontier Area 

In contrast to the Niagara Frontier markel, the Applicants intend to create 

shared assets areas m the mjjor metropolitan areas of Delroit, North Jersey, and 

South Jersey/Philadelphia. In the shared assets areas, bolh CSX ard NS will obtain 

the right physically to operate over and use all exisling Conrail tracks and facililies. 

Thus, all shipper facilities located vvithin those designated regions will oblain head-

to-head rail competition belween CSX and NS. The Applicants' proposal, however, 

ignores the competitive harm lhat will result lo the Niagara Frontier region, which 

would become the only remaining major market served by Conrail in the n irtheast 

that would have received competitive rail under the USRA Final System Plan and 

that, under the Applicants' proposal, vvould still be subject to rail service from only a 

single carrier, eilher CSX or NS. The harm to the Niagara Frontier that would result 

20 The use of a separate appendix is ncjcessary under the terms of a stipulation between Erie-
.Niagara and .Applicants, which requires that the specific numerical terms of the two agreements, 
which were provided to Erie-Niagara during discovery, will be disclosed only to the Board and 
Applicants' outside counsel. 
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from this transaction would be direct and substantial, and musl be addressed by the 

Board. 

The record in this case plainly shows that the Niagara Frontier is a major 

economic region that generates substantial rail Iraffic and revenues. See 

Application CSX/NS-19 Vol. 2A, Kalt V.S. at K (showing Buffalo in the top 10 

largest markets for Conrail traffic, ranking ahead of Detroit); Kalt V.S. at 63 (showing 

Buffalo in the top 10 largest New York BEA Routes). The prominence of the 

Niagara Frontier as an industrial base in the northeast with a substantial rail freight 

market is also confirmed by the analysis of Mr. Fauth which shows that 1995 annual 

freight charges for the Niagara Fronliei region were in excess of That 

traffic is also very profitable. ENRS Comments, Fauth V.S. at 4. 

Moreover, in discussing the issue of major markets in the northeast, David R. 

Goode, Presidenl and CEO of NS, expressly staled at his deposition in this 

proceeding that, " I would regard Buffalo as a major market." ENRS Comments, 

Goode Dep. at 77. 

In addition, as shown by Mr. Fauth, the rail transportation characteristics in 

the Niagara Frontier region, based upon Conrail's traffic base, are similar in certain 

important respects lo the designated shared asseis areas of Detroit, North Jersey, and 

South Jersey/Philadelphia. ENRS Comments, Fauth V.S. at 35-45. With respect to 

certain key rail traffic, the Niagara Frontier market is substantially larger than that of 

the designated shared asseis areas. The Applicants have referred to the Northern 

Nevv Jersey area as Conrail's "Chemical Coast." However, in 1995, Conrail originated 

only . of chemical traffic in lhat area compared to in the 

Niagara Frontier. ENRS Comments, Fauth V.S. al 41. Also, coal deliveries to the 

Niagara Frontier generated in freight charges as opposed to in 

the Philadelphia area. Id. al 45. Conrail's total origin market in the Philadelphia 

area generated compared lo in the Niagara Frontier. Id. at 

43. There simply is no compelling justification for failing lo afford shippers in the 
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Niagara Frontier region wilh competitive rail service, when such competition will 

be afforded to these other comparable, and in some requests, less significant mrrkets 

in the northeast. 

Many of the industries located in the Niagara Frontier directly compete with 

industries located in Detroit, North Jersey, and South Jersey/Philadelphia. The lack 

of dual carrier access in the Niagara Frontier while such access is provided to these 

other areas will have a particularly negative effect on shippers of transportation 

equipment, chemicals and allied products, and coal. ENRS Commenis, Fauth V.S. 

at 46-50; Coan V.S. at 9-14. The Applicants' proposal, which prevents this major 

economic region from receiving rail carrier compelilion, while affording such 

compelilion to almost every other major market in the northeast, is contrary lo the 

public interest, vvill harm the shippers in the Niagara Frontier and must nol be 

allowed lo stand. 
B. The Proposed Transaction Will Result in Lost Efficiencies and Minimal 
Benefits n the Niagara Frontier Area 

A substantial poriion of Conrail service in the Niagara Frontier is direct or 

single-line. In single-line service, Conrail services the origin and the destination 

point. In 1995, Conrail transported percent of its Iraffic in single-line service 

vvhere the origin or destination point involved the Niagara Frontier. 

Throughout their Application, CSX and NS lout repeatedly the dramatic 

increase in single-line service lhal will resull from the Iransaction and praise the 

public benefits that will arise therefrom. Sce Application CSX/NS-18, Vol. 1, at 3, 12, 

16, and 18. However, the Niagara Frontier will nol reap such public benefits. ENRS 

Comments, Keysa V.S. al 3-5, 12-14; Swisl V.S. at 2. 

Under the proposed transaclion, CSX will be assigned the vast majoriiy of 

Conrail stations in the Niagara Frontier. However, the Conrail destinations for 

traffic originating in the Niagara Frontier and the Conrail origins for traffic destined 

to lhat area will be split between CSX and NS. As a consequence, the proposal will 
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result in a significani decrease in single-line service, and a corresponding increase in 

mterchange service, involving the Niagara Frontier area. 

As shown by Mr. Fauth's malysi.s, afler the transaction, CSX joint-line traffic 

in the Niagara Frontier vvill be significanlly higher than that of Conrail, 

percent versus percent, respectively. ENRS Comments, Fauth V.S. at 31, Table 

6. Similarly, CSX single-line traffic will be significantly less than Conrail direct 

traffic today, percent versus percenl. Id. Based upon the Applicants' own 

assessments, interchange traffic is less efficient and results in higher costs. See also 

ENRS Comments, Fauth V.S. al 33. This, of course, can be expected to lead to higher 

transportation charges in the area. Accordingly, the reduction in single-line service 

to the Niagara Frontier area would have a direct adverse impact and would not 

serve the interest of rail shippers in the Niagara Frontier or the public interest at 

large. 

C. The Proposed Transaction Will Result in Higher Transportation Rates and 
Charges In the Niagara Frontier Region 

1. The Subsiantial Acquisition Premium Paid For Conrail Will Result in 
Higher Transportation Rales in the Niagara Frontier 

In their Rebuttal filed on December 15, 1997, the Applicants have raised a 

number of argumenis contending that the Board should nol consider the effect of 

the acquisition premium in this proceeding. Several of the points were addressed in 

Erie-Niagara's comments and will nol be repealed here. ENRS Comments at 25-28. 

There is a significant disagreement in this record over both the size of and the 

meihod of calculating the so-called "acquisition premium," referred to by the 

Applicants' wiiness Whitehurst as the "write up of the value of acquired Conrail 

assets." CSX/NS-177, Vol. 2B, at 669. Bul the size and meihod of calculating the 

acquisition premium is UQi malerial lo the Board's consideralion of this matter. All 

parties are in agreemenl lhal NS and CSX have paid a price for Conrail that far 

exceeds eilher the book value or the markel value of Conrail, by many billions of 

dollars. The Applicants themselves note in their rebuttal that the amount paid by 
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NS and CSX for Conrail plus assumed liabilities and transaction fees "substantially 

exceeds the historic net book value of the road property and equipment assets as 

recorded on Conrail's books." CSX/NS-176, App. A, at 737. Thus, the Board must 

deal with the acquisition premium issue and the effect of that issue on its regulatory 

authority regardless of whether the premium is calculated to be $9,550 billion, some 

higher number on the basis of the conceded $3 billion error, or some lower number. 

See CSX/NS-176, App. A, at 737, fn. 4; CSX/NS-177, Vol. 2B, at 669 and NITL-7, at 15-

16. 

The Board must deal wilh this issue bolh because of the legal principles that 

apply, as well as because it is a malter of sound economic and regulalory policy. As a 

legal matter, the courts have uniformly affirmed that markel values cannot be used 

to affect regulatory prices; and some courts have specifically ruled lhal it is unlawful 

to include acquisition write-ups in any portion of an investment base used for 

regulatory purposes. See, e.g., Federal Power Commission v. Hope Natural Gas Co., 

320 U.S. 591, 601 (1944) and Duquesne Lighl Company, v. Barasch, 488 U.S. 299 (1989). 

The ICC has also recognized that acquisition premiums do nol belong in the 

investment base and that transportation property should be recorded for ratemaking 

purposes according to original cosl. Ex Parle 271, Net Investment - Railroad Rate 

Base and Rate of Return, 345 I.C.C. 1494, 1519 (1976). 

It is important lo note that the Applicants do not dispule the fact that the 

acquisition premium in this transaction will in fact have a biasing effect upon the 

Board's calculation of revenue adequacy and the jurisdictional threshold. They 

argue, however, that the fact of this effecl is a non-issue because "rates are not set on 

the basis of regulation but by prevailing market conditions and negotiations" Kalt 

Rebuttal Verified Siatement (hereafter "R.V.S."), al 72; see also, CSX/NS-176, at 107 

and App. A, at 740-741, 751, or because the upward-biasing effect of the acquisition 

premium will be offset by cost-reducing and revenue-enhancing effects of the 

transaction. CSX-NS 176, at 110-111, and App. A, at 758-762. But neither argument 
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withstands analysis. 

First of all, the argument that all rates are set on the basis of market 

conditions — that is, there is no rales that are even subjecl to the Board's jurisdiction 

— runs squarely in the face numerous Board and ICC precedent indicating that 

certain movemenis by rail are captive, and for these movemenis, the Congress has 

granted to the Board regulalory authority to restrain the railroads' markel power. 

The fact that some rail movements are competitive is irrelevant to the correct 

methodology for regulating movements that are nol competitive: and as long as any 

movements have prices lhal are actually or even potentially constrained by 

regulatory action, then the 'fatal circularity" problem indicaled by the Supreme 

Court in Hope Natund Gas must apply. If the asseis used for such movemenis are 

valued by reference to acquisition cost, then "the capitalization of such frecd-up 

market power provides the cost-basis for capturing such frecd-up market power in 

subsequent rale setting." Kalt RVS al 71. 

Reductions in cosls as a resull of the transaction lhat accrue lo the calculation 

of "regulatory" cosls does not justify allowing carriers to write up the value of their 

assets, any more than i l would if cosl reductions occurred for some other reason. If 

the acquisition premium does represent the capitalization of cost savings - a matter 

that is not shovvn on this record, and indeed, is belied by the bidding process engaged 

in by NS and CSX for control of Conrail - then allowing carriers to write up the 

value of assets lo reflect this would ensure that the/ captured the full exient of any 

cost saving, regardless of source, rather than passing part on to consumers. This 

vvould be contrary to the results expecied in a competitive market; contrary to the 

purposes of regulation; and result in assymmelries between mergers and other cost-

reduc 5 events. 

In their Rebuttal, NS and CSX also argue lhat making any change in the 

Board's policies or procedures would constitute impermissible retroactive relief, and 

should appropriately be considered, if at all, in a rulemaking or other ex parte 
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proceeding. CSX/NS-176, at 110 and App. A, at 740 and pp. HC-752-754). But such a 

contention flies in the face of whal the Board has already decided in this case. The 

issue of the acquisition premium and ils effect was raised in this proceeding almost 

immediately after the filing of the Application, and again when the /^oplicants 

sought approval of their voting trust to acquire Conrail, in cash, before the Board's 

final approval of the transaction could be obiained at the end of the proceeding. 

Decision No. 4, served May 2, 1997, al 3. Il was not until afler lhat date that CSX and 

NS spent most of the money they expended to purchase the remainder of Conrail 

and place their shares in a Board-approved voting trust. Given the Board's decision 

in Decision No. 4, the Applicants' "retroactivity" argument is simply wrong: the 

Applicants cannoi conlend that the argumeni vvas premature vvhen first raised, but 

now would be loo lale to raise it. Moreover, in view of Decision No. 4, the 

Applicants cannoi claim that they acted in "reliance" upon the Board's 

' longstanding rules and precedent," see CSX/NS-176, App. A, at 740. 

2. Reciprocal Swilching 

Another element of competitive harm occurring as a result of this transaction 

is the eliminalion of reciprocal switching lhal occurred when Conrail made 

wholesale cancellations of reciprocal switching services in the Niagara Frontier area. 

ENRS Comments, Fauth V.S. at 29. As the Board's policy statement explicitly 

acknowledges, any eliminalion of the only remaining rail competilor by a 

transactior is a significani element of competitive harm that must be addressed. 49 

C.F.R. Part 1180.1(c)(2)(i). The Board has focused recently on the need to prevent loss 

of competition at points vvhere the available rail competitive alternatives would be 

reduced from two to one. See UP/SP al 98-103. 

In lhat proceeding the Board accepted and imposed as part of a condilion a 

general definition of a "2-lo-l shipper" or a "2-to-l customer" as one "presently 

served by bolh UP and SP and no other railroad." UP/SP al 57, n.71 (referring to 

definition in BNSF agreemenl, section 8i). For purposes of this proceeding, the term 
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"presently served" would have to be determined in relation to the time the 

Applicants began negotiating their merger agreement. 

There are indications on the record lhat NS and CSX began negotiating 

between themselves and vvith Conrail as early as 1994. ENRS Comments, Exh. D-6, 

McClellan Dep. at 24. In 1995, CSX and NS had agreed between themselves on a 

division of Conrail and a price they wouid pay for Conrail. This agreement was not 

implemented because Conrail wished to remain independent at that time. Id. at 26. 

Nonetheless, it is apparent that serious negotiations were well underway, perhaps as 

early as 1994, for the joinl acquisition of Conrail. Therefore, 1995 should be the 

operative dale for determining when a possible 2-to-l customer vvas "presently 

served" under the broad definition adopted in UP/SP. 

It is obvious lhat the cancellation by Conrail of reciprocal switching for 

customers in Niagara Falls and Buffalo in 1996 occurred after an agreement had 

been reached on the acquisition and division of Conrail. Therefore, shippers that 

were deprived of reciprocal switching service by these actions are entitled to 

restoration of such reciprocal swilching service so that they are not competitively 

harmed as a result of this Iransaction. The establishment of reciprocal swilching 

services for all present and future Conrail cuslomers throughoui the Niagara 

Frontier would ensure that such harm wouid be removed. 

Applicants now claim lhat the numerous reciprocal switching cancellations 

that became effective on November 15, ''.996, were part of a purported 

"housekeeping" effort, involving an attempt by Conrail to remove "inactive 

custon. rs" from the reciprocal switching tariff. Applicants' Rebuttal Narrative, 

CSX/NS-178 at 64-65. 

McGee Dep. Tr. at 9-

14. In fact, the witness did not consult any files regarding this housekeeping project 
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until after his verified statement vvas prepared, and admitted that he prepared it "off 

the top of my head.' McGee Dep. Tr. at 69. 

Applicants also claim lhal reciprocal switching for CSX was canceled by 

Conrail at Niagara Falls, Nevv York, supposedly because "CSX no longer went to 

Niagara Falls" because it "gave up its rights lo operate on Conrail between Niagara 

Falls and Buffalo." Applicants' Rebuttal Verified Statements, CSX/NS-177, McGee 

RVS at 3-4. Hv .vever, as Mr. McGee admitted, Conrail still holds itself out as 

providing reciprocal switching to CSXT at North Tonavvanda, New York, a point 

between Buffalo and Niagara Falls.21 Mr. McGee admitted that contrary to his 

testimony, this fact seems to suggest that CSX is slill operaiing at North Tonawanda. 

McGee Dep. Tr. at 47. If CSX is operaiing between Niagara Falls and Buffalo, then 

there was no basis for canceling reciprocal switching at Niagara Falls, contrary to 

Applicants' claims. In fact, this indicates that North Tonavvanda is an additional 2-

to-1 point where relief needs lo be provided by the Board. If, on the other hand, 

Conrail was still offering reciprocal swilching al North Tonavvanda even though 

CSX no longer operated over that line, then its action canceling reciprocal swilching 

at the nearby point of Niagara Falls was unjustified under the same circumstances. 

Applicants' Rebuttal Narrative, CSX/NS-176 at 66 

and Rebuttal Appendix, CSX/NS-178, Vol. 3C al 85. The existenc3 of these 

arrangements with the two Canadian carriers plainly shows that CSX always had 

and still has the capability lo reach customers at Niagara Falls. Conrail's cancellation 

of reciprocal swilching totally lacks any justification. 

Finally, Erie-Niagara has already acknowledged the existence of very limited 

21 See McGee Dep. Tr. 40-47 and Ex. 3 at ENRS P 000447-449; ENRS Comments, Ex.. D-'7, which 
indicates that CSX's predecessor, C&O, had trackage rights to operate over the former Penn Central 
(now Conrail) line from Niagara Falls through North Tonawanda to Buffalo. 
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reciprocal switching services provided by Conrail to CP's U.S. affiliate, the former 

Delaware & Hudson. ENRs Comments, Fauth V.S. at 28. A note in the tariff makes 

it very plain that such service is only available on traffic moving through Buffalo. 

McGee Dep. Ex. 3 al ENRS P 000434-447. Moreover, as Mr. McGee admitted, a 

shipper wishing to use Conrail's reciprocal swilching service to CP/DH at Niagara 

Falls would have no way of delermining the applicable charges, because Conrail 

failed to publish the charges, a clear violation of former 49 U.S.C. § 10761 and 

present 49 U.S.C § 11101. McGee Dep. Tr. at 48-50.22 

3. Other 2-lo-l Silualions23 

CSX inherited from each of two of its predecessors, the Chesapeake & Ohio 

(C&O) and the Baltimore & Ohio (B&O), vvhich had or have separaie trackage rights 

under an agreement wilh Conrail over the former Buffalo Creek Railroad lines in 

order to reach customers on the valerfront area of Buffalo. This is a line that is lo be 

allocated to CSX. Vol. 8B al 95, Transaclion Agreement All . I and Att. I I . See also 

CSX 21 CO 006696-006699. These trackage rights were conveyed to CSX as part of the 

Final System Plan. See CR 11 P 000505-000522. CSX now conlends that the rights 

under the B&O agreemenl (bul not the rights under the C&O agreement) were 

assigned lo the Buffalo and Pittsburgh ("BP"), a short-line carrier serving Buffalo.24 

So CSX clearly has retained the right to serve shippers on the Buffalo Creek line. 

Applicants' Rebuttal N=irrative al 67-68. The BP, a short line, can hardly be 

considered an adequate replacement for a major Class I carrier such as CSX. 

Shippers on the Buffalo Creek line, who today have the right to request service from 

either CSX or CR, should have access after the transaction to a major carrier such as 

22 In actuality, the level of these reciprocal switching charges is set in accordance with a 1983 
agreement. ENRS Comments, Fautn V.S. at 28. But Conrail has apparently decided to keep these 
charges a secret, another example of its efforts to frustrate competition in the Niagara Frontier. 
23 Applicants have agreed with Erie-Niagara's contention that the Niagara Frontier Food 
Terminal is a 2-to-l point that both carriers will be given the right to serve. Applicants' Rebuttal 
Narrative at 68. 
2"* Tfio Applicants never produced the agreement between CR and B&O or the subsequent 
assignment to BP in discovery. 
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NS. Again, this is an area of the Niagara Frontier region that should be protected 

from competitive harm by ensuring that NS has access to the customers on this line 

so that they wil l conMnue to have the same competitive alternatives they have 

today. 

VI. THE BOARD MUST GRANT ERIE-NIAGARA'S REQUEST FOR CONDITIONS 
TO SERVE THE PUBLIC INTEREST AND TO PREVENT THE ANTICOMPETITIVE 
EFFECTS OF THE PROPOSED TRANSACTION 

A. The Establishment of a Shared Assets Area in the Niagara Frontier Area 
Would Eliminate Harm to the Region and Would Serve the Public Interest 

As noled above, the Board maintains broad authority lo impose conditions 

upon a transaction involving the acquisition of a Class I railroad by one or more 

other Class I carriers, in order to ensure that the public inleresl is not harmed by the 

proposal. The harm identified above lo the Niagara Frontier area, a significant 

economic market in the Northeast, is subsiantial and must be addressed by the ' 

Board in order to protect the interests of that region and the public interest at large. 

In order to alleviate the harmful effects of the CSX/NS proposal that will result to 

the Niagara Frontier Area, Erie-Niagara respectfully urges the Board to require the 

establishment by the Applicants of the Niagara Frontier Shared Assets Area. As a 

part of this condilion, the Board should require the establishment of reciprocal 

switching arrangements for all current and future customers that are or will be 

served by the Conrail lines involved in this proceeding, that would extend to 

carriers other than NS or CSX, lhat connect wilh the Conrail lines in the Niagara 

Frontier Shared Assets Area. 

1. The Establishment of the Niagara Frontier Shared Assets Area Satisfies 
the Board's Criteria for Imposing Conditions 

A requirement by the Board lhal the Applicants create another Shared Assets 

Area in the Niagara Frontier would undeniably satisfy eacii of the Board's 

established criteria for imposing conditions. Namely, s.ich relief would 

(1) ameliorale or eliminate the harm threatened by the transaction; (2) be 
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operationally feasible; and (3) be of greater benefit to the public than detrimental to 

the transaclion. UP/MP, 366 I.C.C. al 564. 

The establishment of a Niagara Frontier Shared Asseis Area vvould clearly 

eliminate the significant competitive harm to the Niagara Frontier region lhat 

would be caused by the CSX/NS proposal. Under the Shared Assets approach, both 

CSX and NS would be permitled to serve shipper facilities located within the 

designated shared assets area, thereby creating effective head-to-head rail 

competition within the area. Businesses within the Niagara Frontier region would 

not likely be subjecl lo increases in transportation rates and charges, which would 

result under the CSX/NS proposal, bul could expect lo oblain rale reductions as a 

result of the two carrier competition. Businesses within the area, and the area as a 

whole, vvould not be competitively disadvantaged wilh respecl lo the locations of 

Delroit, the Philadelphia area, and North Jersey, which would receive dual access for 

the tirst time under the proposal, but could compete wilh such regions on equal 

footing. Cuslomers and market-share of rail shippers in the Niagara Frontier would 

not be lost but could be expected lo increase under true rail competition. Moreover, 

the benefils of single-line service would nol be eliminated in many instances, as 

vvould be the case under the Applicants' proposal, bul would be expanded. 

As testified by Mr. Fauth, vvho has personally inspected and observed rail 

operations in the Niagara Frontier area, the creation of the new Shared Assets Area 

would also be operationally feasible. The rail facilities in the region are extensive 

and capacity is abundant. ENRS Comments, Fauth V.S. at 13. One of the largest rail 

yards in the nation. Frontier Yard, is located in the .Niagara Frontier area. According 

to Mr. Fauth, "there are no operational or capacity consiraints that would prohibit 

the establishment of a Niagara Frontier SAA." ENRS Comments, Fauth V.S. at 56. 

Erie-Niagara proposes that the Niagara Frontier Shared Assets Area be operated 

under the same conditions as proposed by the Applicants for the other shared assets 

areas. Thus, Conrail would handle much of the local operations in the area. 
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According to Mr. Fauth, having Conrail remain the primary operator in the Niagara 

Frontier Shared Assets Area would cause litHc, if any, operational difficulties. Id. 

The Applicants' own proposr.ls regarding the Detroit, South 

Jersey/Philadelphia, and North Jersey Shared Assets Areas also show lhat the 

creation of the Niagara Frontier Shared Assets Area would not create operational 

difficulties for the carriers. Under the transaclion, Conrail, CSX and NS have or will 

enter into Shared Assets Operating Agreemenis. These Agreements were submitted 

with the Application as Exhibits G, H, I to the Transaction Agreemenl included in 

Volume 8B. Under the Agreemenis, Conrail will own, operaie, maintain, and 

oversee the areas for the benefii of CSX and NS. Vol. I , at 45. Conrail will also 

contiol the dispaiching and movemenl of Irains in the areas. Id. al 46. Because 

Conrail is currenlly the dominant carrier operating in the Niagara Frontier region, a 

continuing role as operalor of a shared asseis area in that location could be expecied 

to result in smooth operations. Moreover, the three proposed Shared Assets Area 

operaiing agreemenis for the three major metropolitan areas of Detroit, North 

Jersey/Philadelphia, and South Jersey are virtually identical. While at first glance 

the operaiing agreements may appear complex due lo their length and numerous 

provisions, only three subsections included in the agreements vary from one 

agreemenl to the other. These subsections are 3(c), 3(i), and 6(j), vvhich pertain to the 

grant of rights for operations over certain tracks owned by CSX and NS in the area, 

dispaiching, and capital improvemenls. Based upon the fact that only minor 

variations exist under each of the shared assets operaiing agreements, there is no 

compelling basis why anoiher such operaiing agreement could not be created by the 

Applicants for the Niagara Frontier region, subject to any reasonable and necessary 

fine tuning desire i by the Applicants. Through train generations could be 

accomplished, for e..ample, as proposed by the Applicants for the Niagara Frontier 

area. 

l l is also indisputable that the creation of head-to-head rail competition 
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throughout the Niagara Frontier area, which would result from the establishment 

of a shared assets area, will provide greater benefits lo the public than harm to the 

Applicants. The Applicants' own submission and evidence plainly establish that the 

shared assets concept is a pro-competitive measure that will yield "enormous public 

benefils." See generally Vol. 2B, Harris V S. and Vol. 2A, Kalt V.S. NS' witness Mr. 

Harris, an economic consultant, found that "[cjompetition between Norfolk 

Southern and CSX for moving traffic on the Shared Assets Areas should provide 

shippers with superior price and quality choices." Vol. 2B, Harris V.S. al 18. Mr. 

Harris further concluded that "[cjompelilion belween the two railroads vvill result in 

cost savings and efficiencies being passed lo cuslomers in the form of lower rales 

and belter service." Harris V.S. al 9. CSX's witness, Mr. Kalt, identifies several 

important public interest benefits lhat can be expected lo arise from new 

competiiion, including improved transporiation service, faster and more reliable 

single-line service, and enhanced fleet utilization. Kalt V.S. 27-35. 

These subsiantial public benefits which vvould result from the creation of a 

Niagara Frontier Shared Assets Area outweigh any detriment to the Applicants. As 

discussed above, the creation of a Niagara Frontier Shared Assets Area would not 

cause operational difficulties. In addition, any reductions in the Applicants' 

anticipated revenues to be achieved from the proposed transaction that might occur 

due to the insertion of competition in the Niagara Frontier area could be expected to 

be recouped over time based upon the Applicants' own evidence which establishes 

that the creation of compelilion will cause existing industries to expand production 

in competitive areas and cause new industries to locate facilities in dual access 

regions. Mr. John Anderson, Executive Vice-President, Sales and Marketing for CSX 

stated in his testimony that: 

Cuslomers who are contemplating the construction of 
new facilities have great competitive leverage in deciding 
where lo site their new facilities. In this connection, I 
expecl lhat the dual presence of CSX and Norfolk 



43 
Southern in areas that were previously served only by 
Conrail will stimulate economic growth as businesses 
choose lo locate their facilities in commercial areas where 
they vvill have access to two carriers. Facilities localed in 
the shared asseis area will establish the competitive 
baseline for commercial transactions involving the 
commodilies that they produce or consume. 

Vol. 2A, Anderson V.S. at 14. Thus, the creation of a Niagara Frontier Shared Assets 

Area could be expected to increase rail shipping in the region over lime, resulting in 

increased revenues and opportunities for CSX and NS. 

2. The Niagara Frontier Area Satisfies the Elements Utilized by the 
Applicants In Creating the Shared Assets Areas 

In addition to satisfying the Board's conditioning criteria, the creation of 

anoiher shared assets area in the Niagara Frontier would satisfy the elements 

generally applied by the Applicants in creating the Detroit, North Jersey, South 

Jersey/Philadelphia Shared Asseis Areas. In responding to discovery propounded by 

Erie-Niagara, the Applicants stated that "CSX and NS did not apply any specific 

criteria in determining . . . [the] Shared Asseis Areas." CSX/NS-61, Applicants 

Responses to Interrogatory No 1 of Erie-Niagara, Exh. D-9. However, at the 

deposition of CSX's wiiness William Hart, Vice President of Corporate 

Development for CSX, Mr. Hart ideniified certain elements that were considered 

and applied by the Applicants in delermining the various shared assets areas. For 

example, wilh respect lo the creation of the Northern New Jersey Shared Assets 

Area, the elements Mr. Hart identified were essentially as follows: 

(1) Prior to the creation of Conrail, the area had been served by two 
or more carriers; 

(2) The creation of Conrail by the federal government from 
bankrupt northeastern rail carriers resulted in a virtual 
monopoly in the area; 

(3) That monopoly carrier, Conrail, had integrated the rail 
properties in the area; 

(4) As a result of the proposed transaction, both CSX and NS vvill 
have new access lo the area, and a division of the properties was 
nol easy; and 

(5) The area was a major market lhal was attrachve to both parties. 
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Hart Dep. at 77-78, Exh. D-10. 

The Niagara Frontier region satisfies each of these five elements. It is beyond 

dispute that, prior to the creation of Conrail, competition between a number of rail 

carriers in the Niagara Frontier was abundant. ENRS Comments, Fauth V.S. at 8-9; 

Keysa V.S. at 6-10. It was only subsequent to the federal government's creation of 

Conrail that rail service in the Niagara Frontier region became subject to a virtual 

Conrail monopoly. Fauth V.S. at 10. It is also certain that Conrail has integrated rail 

properties in the region, by consolidating stations, facilities and operations. Fauth 

V.S. at 9. In addition, under the proposed transaclion, both CSX and NS will obtain 

new access to the Niagara Frontier, although CSX will be the dominant carrier, and 

freight stations in the area will be served by either CSX or NS. Vol. 8B, Transaction 

Agreement, Schedule 1, Attachment II . Finally, as shown above, the record is clear 

that Buffalo is a major market that would be attractive to both CSX and NS. This 

fact was expressly acknowledged by David R. Goode, Chairman and CEO of NS. 

ENRS Comments, Goode Dep. at 73, Exh. D-1. Other evidence also establishes this 

fact. See aiso, ENRS Comments, Fauth V.S. at 4 (showing 1995 annual freight 

charges for the region in excess of ; Vol. 2A, Kalt V.S. at 14 (showing 

Buffalo in the top 10 largest markets for Conrail traffic, ranking ahead of Detroit). 

Establishing competiiion in the large and profitable Niagara Frontier region 

also correlates to the NS-eslablished principle of balanced competition, which 

requires that "the largest markets have service by two railroads." This principle, 

among others, was reduced to writing and forwarded to thousands of rail shippers 

in October of 1996. ENRS Comments, Goode Dep., Exh. D-1. NS remains committed 

to this principle today, and expressly agreed that the implementation of such 

principle would serve the public interest. Id. at 72-73. 

Accordingly, under the Applicants' own reasoning and considerations, the 

Niagara Frontier region should be designated as a shared assets area and the Board 

should condition ils approval of the CSX and NS proposal by requiring the creation 
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by Applicants of the Niagara Frontier Shared Assets Area. 

B. In the Alternative, the Board Should Require CSX and NS to Grant Each 
Other Reciprocal Terminal Trackage Rights in the Niagara Frontier Region 

In the alternative, if a shared assets area is not created, approval of the joint 

acquisition of Conrail should be conditioned on the reciprocal grant of terminal 

trackage rights by CSX and NS within in the same geographic area that would 

comprise the proposed Niagara Frontier Shared Asseis Area. While Erie-Niagara 

strongly believes that the public interest vvould be best served by the creation of a 

shared assets area, the evidence also justifies this allernative form of relief. In 

requiring CSX and NS to award each other lerminal trackage rights in the Niagara 

Frontier area, ownership of the Conrail asseis in the area would be divided as 

proposed by the Applicants. The Irackage righls condition should be structured to 

allow all current and fulure cuslomers located on the Conrail lines in the Niagara 

Frontier to receive rail service directly from bolh CSX and NS. In addition, 

compensation relating lo such grant of Irackage righls should be established at the 

reasonable level of $.0.29 per car mile (which is the same level of compensation 

proposed by the Applicants for other proposed Irackage righls arrangements). ENRS 

Commenis, Fauth V.S. at 59. 

Reciprocal terminal Irackage rights would alleviate the substantial 

competitive harm lhal will result in the Niagara Frontier area, were the transaction 

to be approved as proposed. In addition, i l would truly restore balanced competition 

to the major markets in the northeast, as contemplated by the preferred option of 

the Final System Plan, which was an imporiant component lo the proposed 

transaction. As both CSX and NS would have access to the Niagara Frontier under 

the proposed transaclion, and rail yards, facilities, and capacity in the area are 

subsiantial, there vvould not be operational difficulties if this condition were to be 

imposed on the Applicants. Moreover, the injection of competition into the 

Niagara Frontier would resull in substantial benefils to the public interest that 
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would outweigh any detriment lo the Applicants. By providing for competition in 

this major rail service area, economic growth rather than deterioration would be the 

end result. 
C. As a Third Alternative, the Board Should Require the Applicants to Establish 
Open Reciprocal Switching in the Niagara Frontier Region 

As a third alternative request for relief, Erie-Niagara asks that if neither of the 

previous conditions are imposed by the Board that approval of the joint acquisition 

of Conrail should be conditioned on the establishment by CSX and NS of reciprocal 

switching to all customers that are currently served by Conrail and to future 

customers that locale on the Conrail lines in the Niagara Frontier Shared Asset 

Area. Under this condilion, reciprocal swilching would be provided by CSX and NS 

separately on their portions of the Conrail asseis allocated lo each of them within 

the Niagara Frontier area. Compensation for the reciprocal switching service 

provided by CSX or NS, as the case may be, should be set by the Board at the 

reasonable per car charge of $156.00. It is proposed that the reciprocal switching 

service and reasonable charge would be open to all rail carriers that currently have 

access to the area and that wish lo provide service lo customers located at points that 

would otherwise be served by eilher CSX or NS. 

For each of the same reasons expressed above, the imposition of this 

condition on the proposed transaction vvould serve the public interest and would 

satisfy the established criteria of the Board for imposing conditions in a control 

proceeding involving Class I rail carriers. 

VII . CONCLUSION 

In order to ensure that this Iransaction, when approved, will be consistent 

with the public interest, Erie-Niagara requests the following relief: 

1. Creation of the Niagara Frontier Shared Assets Area 

Approval of the joint acquisition of control of Conrail by NS and CSX should 

be conditioned on the creation by Applicants of another shared assets area - the 
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Niagara Frontier Shared Asseis Area - lhat would include all of Erie and Niagara 

counties and the northern poriion of Chautauqua Couniy in New York Slate. All 

current and future customers that are or will be served by the Conrail lines 

involved in this proceeding within the limits of the Niagara Frontier Shared Assets 

Area vvould be able to receive direct and equal access to rail service from bolh CSX 

and NS. As in the other proposed shaicd asseis areas, Conrail, as the designated 

shared assets area operator, should retain ownership of all currenl Conrail lines, 

yards, facilities and other equipment and property currently located within those 

limits necessary to permit it to carry out its required functions as a shared assets 

operator. 

Approval of the acquisition should also be conditioned on the establishment 

within the Niagara Frontier Shared Asseis Area of reciprocal swilching 

arrangements for all current and future customers that are or will be served by the 

Coni.iil lines involved in this proceeding, that would extend lo carriers other than 

NS or CSX. This will allow rail carriers serving the area, such as Canadian National, 

the Canadian Pacific Rail System, and exisling short-line operators to also provide 

competitive service to current Conrail cuslomers. Reciprocal swilching services 

should be made available at the reasonable charge of $156 per car, subjecl to 

app-.opriate adjustment, as discussed below. 

2. Reciprocal Grant of Terminal Trackage Rights 

In the allernative, if a shared assets area is not created, approval of the joint 

acquisition of Conrail should be conditioned on the reciprocal grant of terminal 

trackage righls by CSX and NS within the same geographic area described above. 

Ownership of the Conrail assets in the area '.vould be divided as proposed by the 

Applicants. This would allow all current and future customers located in the 

proposed boundaries of the Niagara Frontier Shared Assets Area to receive rail 

service directly from bolh CSX and NS. Compensation relating to such grant of 

trackage r'ghts should be established at the reasonable level of $0.29 per car mile 
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(which is the same level of compensation proposed by the Applicants for other 

proposed trackage rights arrangements). 

3. Reciprocal Switching for All Currenl and Future Customers Located On 
Conrail Rail Lines 

If neither of the above alternatives is established, approval of the joint 

acquisition of Conrail should be conditioned on the establishment by CSX and NS of 

reciprocal switching to all current and future cuslomers that are or will be served by 

the Conrail lines in this proceeding. Reciprocal switching wouid be provided by 

CSX and NS separately on their portions of the Conrail assets allocated to each of 

them within the Niagara Frontier area. Service would be provided by CSX or NS, as 

the case mav be, at the reasonable per car charge of $156 for the account of all rail 

carriers which currently have access to the area and lhat wish to provide service to 

customers located at points lhal would otherwise be served only by eilher CSX or 

NS. 

Respectfully submitted. 
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1 t e r m , s i n c e y o u r change t o RPS? 

2 A. I n c o n n e c t i o n w i t h t h a t t a r i f f , I may 

3 g e t q u e s t i o n s , I may even r e c e i v e j o b s h e e t s t h a t 

4 t h e y want passed on -.o RPS. And what t h e y ' l l do 

5 i s ask my o p i n i o n o n - i f t h e y ' r e d o i n g s o m e t h i n g 

6 c o r r e c t l y as f a r as how t h e y want t o have i t 

7 p u b l i s h e d . And t h e n I w i l l pass i t a l o n g t o RPS 

8 f o r them t o p u b l i s h based on my c o n v e r s a t i o n s 

9 w i t h t h e b u s i n e s s g r o u p . 

Q. So t h e r e a r e o t h e r employees o r c u r r e n t 

11 employees o f C o n r a i l who a r e a c t u a l l y t h e ones 

12 who make t h e d e c i s i o n s about what changes, i f 

13 any, need t o be made i n t h a t t a r i f f ? 

14 A. Oh, y e s . 

15 Q. On page 351 t h e r e i s a r e f e r e n c e , t h e 

16 f i r s t s e n t e n c e i n t h e second f u l l p a r a g r a p h , 

17 r e f e r r i n g t o a h o u s e k e e p i n g p r o j e c t t o c l e a n up 

18 t h e e x i s t i n g C o n r a i l t a r i f f 8001-D. D i d you make 

19 t h e d e c i s i o n t o u n d e r t a k e t h a t h o u s e k e e p i n g 

20 p r o j e c t ? 

21 A. Yes. 

Q- Why was i t f e l t n e c e s s a r y t o u n d e r t a k e 

23 t h a t h o u s e k e e p i n g p r o j e c t ? 

A. We do t h a t f o r a l l p u b l i c a t i o n s , we 

have i t as an o n g o i n g p r o j e c t , i t was p a r t o f 

ALDERSON REPORTBVG COMPANY, INC. 
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1 g o a l s and o b j e c t i v e s t o more o r l e s s do t h i s f o r 

2 a l l t a r i f f s . 

3 Q. Why was i t d e c i d e d t o f o c u s 

4 s p e c i f i c a l l y on 8001-D? 

5 A. I n t h e n a t u r a l p r o g r e s s i o n o f d o i n g 

6 p u b l i c a t i o n s , t h a t was one t h a t needed t o be 

7 a d d r e s s e d , because we b a s i c a l l y had done a p r e t t y 

8 good j o b on a l l t h e o t h e r t a r i f f s and t h e y were 

9 p r e t t y much c l e a n e d up. So, i n t h e p r o g r e s s i o n 

10 o f d o i n g h o u s e c l e a n i n g , we came t o t h i s one. 

11 Q. T h i s was n o t i n i t i a t e d p u r s u a n t t o a 

12 r e q u e s t f r o m o t h e r d e p a r t m e n t s a t C o n r a i l --

13 A. No. 

14 Q. -- t o make changes i n t h e t a r i f f ? 

15 A. No, s i r . 

16 Q. I n t h e n e x t p a r a g r a p h , t h e t h i r d 

17 p a r a g r a p h , you have a s t a t e m e n t t h a t you b e g i n , 

18 by making s u r e t h a t s h i p p e r s who a r e l i s t e d i n 

19 each s w i t c h d i s t r i c t a c t u a l l y e x i s t e d a t t h e 

20 l o c a t i o n s r e f e r e n c e d i n t h e t a r i f f . And t h e n e x t 

21 s e n t e n c e r e f e r s t o a cu s t o m e r p r o f i l e . Do you 

22 see t h a t s e n t e n c e ? 

23 A. Yes. 

24 Q. What i s a c u s t o m e r p r o f i l e ? 

25 A. A c u s t o m e r p r o f i l e i s a d a t a b a s e t h a t ' s 

ALDERSON REPORTING COMPANY, INC. 
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1 a v a i l a b l e or maintained by the N a t i o n a l Customer 

2 Service Center. And i n t h e r e they keep p e r t i n e n t 

3 i n f o r m a t i o n on shippers at p a r t i c u l a r l o c a t i o n s . 

4 Q. I s i t a computer database? 

5 A. Yes, i t i s ; 

6 Q. I s t h a t the o n l y source t h a t you 

7 examined i n conducting t h i s p r o j e c t and l o o k i n g 

8 f o r evidence of r a i l t r a f f i c moving t o or from 

9 t h a t shipper? 

10 A. The i n d i v i d u a l working on t h a t would 

11 have used t h a t as a main source. 

12 Q. Who was t h a t i n d i v i d u a l ? 

13 A. Joe Macoule. 

14 Q. Would you s p e l l h i s l a s t name. 

15 A. Sure, M-a-c-o-u-1 -e. 

16 Q. Was he the o n l y one who was working on 

17 the p r o j e c t ? 

18 A. Yes. 

19 Q. Were you the one who d i r e c t e d him t o 

20 use the customer p r o f i l e database as the main 

21 source f o r t h i s i n f o r m a t i o n ? 

22 A. Y e s , s i r . 

23 Q. Were t h e r e any o t h e r sources of 

24 i n f o r m a t i o n t h a t he c o u l d have c o n s u l t e d t o 

25 determine i f t h e r e were any r a i l t r a f f i c moving 

ALDERSON REPORTING COMPANY, INC. 
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1 t o or from a p a r t i c u l a r shipper? 

2 A. There are other data a v a i l a b l e at 

3 Conrail to determine shipments moving between 

4 points. 

5 Q. What s p e c i f i c a l l y other sources were 

6 you r e f e r r i n g to? 
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12 Q. Where would Mr. Macoule be able t o 

13 o b t a i n the name of the sh i p p e r t h a t he wanted t o 

14 make an i n q u i r y about, by l o o k i n g at the t a r i f f ? 

15 A. Well , you could look at the t a r i f f or 

16 you could get a c a l l from someone saying I have 

17 t h i s shipper at such and such a l o c a t i o n . And 

18 then you would look up -- again i n the p r o f i l e 

19 you would look f o r t h a t p a r t i c u l a r customer. 

20 Q. Was Mr. Macoule the o n l y one who was 

21 a c t u a l l y doing these i n q u i r i e s i n t o the customer 

22 p r o f i l e database or d i d you a c t u a l l y do some of 

23 them y o u r s e l f ? 

24 A. Mr. Macoule d i d i t i n c o n n e c t i o n w i t h 

25 t h i s p r o j e c t . 

ALDERSON REPORTING COMPANY, INC. 
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1 Q. Not anyone e l s e as f a r as you know? 

2 A. No, no one e l s e . 

3 MR. WOOD: I ' d l i k e t o have one e x h i b i t 

4 marked, t h e f i r s t one, p l e a s e . 

5 MR. NORTON; R i c k , I j u s t want t o r a i s e 

6 a q u e s t i o n a b o u t t h e e x h i b i t . I d o n ' t know where 

7 t h i s s t a n d s i n t e r m s o f o t h e r d e p o s i t i o n s . B u t , 

8 you know, t h e r e ' s an i s s u e about u s i n g a 

9 d e p o s i t i o n e x h i b i t as a means o f p u t t i n g e v i d e n c e 

10 i n t o t h e r e c o r d t h a t ' s n o t a l r e a d y t h e r e . 

11 And I d o n ' t know t h a t we have t o 

12 r e s o l v e i t i n t h i s p r o c e e d i n g , b u t what I was 

13 g o i n g t o s u g g e s t i s you can ask q u e s t i o n s a b o u t 

14 i t . B u t , i f we r e s e r v e u n t i l t h e end w h e t h e r 

15 i t ' s a c t u a l l y g o i n g t o be a t t a c h e d t o t h e 

16 d e p o s i t i o n , t h e n we can see wh e t h e r i t ' s an i s s u e 

17 o r n o t . I f you want t o have fi^o marked, t h e n i t ' s 

18 n o t a p r o b l e m . 

19 MR. WOO.O: A l l r i g h t . W e l l , I ' d l i k e 

20 t o have i t marked. And I ' l l j u s t say f o r t h e 

21 r e c o r d t h a t I s e n t o v e r t o you y e s t e r d a y what I 

22 p l a n n e d t o use. 

23 MR. NORTON: I u n d e r s t a n d . 

24 MR. WOOD: The b e s t I can d e t e r m i n e , 

25 i t ' s p u b l i c documents w h i c h a r e t a r i f f s b u t a r e 
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1 BY MR. WOOD: 

2 Q. L e t rr.e j u s t g e t r i g h t t o t h e p o i n t , 

3 Mr. McGee. Can you l o o k a t page 437 w h i c h i s 

4 f o u r t h r e v i s e d page 163. And, r e f e r r i n g t o i t e m 

5 18040 w h i c h appears b e g i n n i n g i n t h e m i d d l e o f 

6 t h a t page w h i c h i n t h e h e a d i n g has a statem.ent 

7 t h a t says t h e r e i s no r e c i p r o c a l s w i t c h i n g 

8 between CR and CSXT; i s t h a t c o r r e c t ? 

9 A. T h a t ' s c o r r e c t . 

10 Q. L o o k i n g a t t h e page j u s t b e f o r e t h a t 

11 w h i c h i s page 436 w h i c h i s t h i r d r e v i s e d page 

12 163, d o e s n ' t t h i s i t e m w h i c h i s a g a i n i t e m 18040, 

13 d o e s n ' t t h i s i t e m i n d i c a t e t h a t C o n r a i l w o u l d 

14 p r o v i d e r e c i p r o c a l s w i t c h i n g f o r c u s t o m e r s ? t 

15 N i a g a r a F a l l s i n c o i i n e c t i o n w i t h CSXT? 

16 A. C o r r e c t . 

17 Q. So t h a t , e f f e c t i v e A p r i l 1, 1996, t h e 

18 t a r i f f was changed so t h a t r e c i p r o c a l s w i t c h i n g 

19 was no l o n g e r a v a i l a b l e i n c o n n e c t i o n w i t h CSX? 

2 0 A. C o r r e c t . 

21 Q. Now, f u r t h e r down on y o u r v e r i f i e d 

22 s t a t e m e n t , i n t h e l a s t p a r a g r a p h b e g i n n i n g a t t h e 

23 b o t t o m o f page 352, you have a s t a t e m e n t t h a t CSX 

24 o p e r a t e d -- i t says a t N i a g a r a F a l l s i t o p e r a t e d 

25 o v e r C o n r a i l t o B u f f a l o . Do you see t h a t 
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1 S t a t e m e n t ? 

2 A. Yes, s i r . 

3 Q. Do you know i f CSX s e r v e d any o t h e r 

4 p o i n t s between N i a g a r a } " a l l s and B u f f a l o ? 

5 A. I'm n o t f a m i l i a r w i t h t h a t . 

6 Q. L e t me ask you t o t u r n t o t h e l a s t page 

7 i n t h i s E x h i b i t 3 w h i c h i s 449 i n t h e document 

8 s e t , second r e v i s e d page 165. The f i r s t i t e m on 

9 t h a t page i s i t e m 18050. Am I c o r r e c t i n 

"0 u n d e r s t a n d i n g t h a t t h i s i t e m seems t o p r o v i d e 

11 t h a t Conra.-f 1 as o f A p r i l 17, 1997, was h o l d i n g 

12 i t s e l f o u t t o p r o v i d e r e c i p r o c a l s w i t c h i n g i n 

13 c o n n e c t i o n w i t h CSXT a t N o r t h Tonawanda, New 

14 Y o rk? 

15 A. T h a t ' s c o r r e c t . 

16 Q. Do you know where N o r t h .onawanda i s ? 

17 A. No, I do n o t . 

18 Q. I f I s u g g e s t e d t o you t h a t i t i s 

19 betv.een N i a g a r a F a l l s and B u f f a l o , w o u l d t h a t 

20 r e f r e s h y o u r r e c o l l e c t i o n ? 

21 A. I wou l d assume i t was i n c h a t a r e a , 

22 s u r e . 

23 Q. R e f e r r i n g back t o page 437 i n w h i c h t h e 

24 change was n.ade a t Niaga.a F a l l s , w o u l d you have 

25 been i n v o l v e d i n p r e p a r i n g t h i s t a r i f f 
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1 p u b l i c a t i o n a t t h e t i m e i v was p u b l i s h e d ? 

z A. Yes. 

3 Q. D i d you make t h e d e c i s i o n t o make t h i s 

4 change? 

5 A. No . •• •• 

6 Q. Do you r e c a l l who d i d ? 

7 A. No. We w o u l d have r e c e i v e d 

8 i n s t r u c t i o n s f r o m someone i n C o n r a i l . 

9 Q. Were you s t i l l a C o n r a i l employee a t 

10 t h a t t i m e ? 

1 1 A. Yes, I was. 

12 Q. Was i t someone i n t h e m a r k e t i n g 

13 d e p a r t m e n t ? 

14 _ A. P o F s i b l y . 

15 Q. Do you knew i f CSX s t i l l o p e r a t e s i n t o 

16 N o r t h Tonawanda, New York? 

17 A. I do n o t . 

18 Q. Do ycu have any r e c o l l e c t i o n why t h e 

19 i n s t r u c t i o n s were t o c a n c e l r e c i p r o c a l s w i t c h i n g 

20 a t N i a g a r a F a l l s b u t n o t t o c a n c e l i t a t N o r t h 

2 1 Tonawanda? 

22 MR. NORTON: O b j e c t i o n , l a c k o f 

23 f o u n d a t i o n t h a t he had any p e r s o n a l i n v o l v e m e n t . 

24 MR. WOOD: I asked t h e q u e s t i o n i f he 

25 r e c e i v e d i n s t r u c t i o n s . 
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1 BY MR. WOOD: 

2 Q. Let me r e p h r a s e t h e q u e s t i o n . 

3 D i d you r e c e i v e any i n s t r u c t i o n s a t t h e 

4 t i m e you were i n s t r u c t e d t o c a n c e l o r m o d i f y t h e 

5 i t e m r e l a t i n g t o N i a g a r a F a l l s , r e c e i v e any 

6 i n s t r u c t i o n s about N o r t h Tonawanda? 

7 A. No, I d i d n o t . 

8 Q. What i s t h e s o u r c e o f y^u.- statemer. t 

9 t h a t CSX o p e r a t e d o v e r C o n r a i l ' s l i n e *:rom 

10 N i a g a r a F a l l s t o B u f f a l o ? 

1 1 A. I n c o n n e c t i o n w i t h my work i n t h e 

12 d i v i s i o n s area and a l s o i n c o n n e c t i o n w i t h 

13 i n f o r m a t l o r . I may r e c e i v e i n c o n n e c t i o n w i t h 

14 j o b s , I w o u l d come a c r o s s t h a t t y p e o f 

15 i n f o r m a t i o n p o s s i b l y i f t h e y d e f i n e d i t . 

16 Q. Do you know i f t h a t was p u r s u a n t t o a 

17 t r a c k a g e r i g h t s agreement? 

18 A. I do n o t know about t h a t . 

19 Q. On t h e n e x t page, 353, o f y o u r v e r i f i e d 

20 s t a t e m e n t , you have a s t a t e m e n t t h a t CSX gave up 

2 1 i t s r i g h t s t o o p e r a t e on C o n r a i l between N i a g a r a 

22 F a l l s and B u f f a l o . What's t h e s o u r c e o f y o u r 

23 knowledge f o r t h a t s t a t e m e n t ? 

24 A. The j o b s h e e t t h a t I w o u l d have 

25 p r o b a b l y r e c e i v e d i n c o n n e c t i o n w i t h t e l l i n g me 
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1 t o change t h i s , change t h e N i a g a r a F a l l s 

2 i n f o r m a t i o n t o say t h a t CSX i s no l o n g e r open t o 

3 r e c i p r o c a l s w i t c h i n g . 

4 Q. There w o u l d have been a s t a t e m e n t or 

5 t h a t j o b s h e e t as "-.o t h e r e a s o n f o r t h e change? 

6 A. I w o u l d assume t h e r e i s . I c a n ' t 

7 r e a l l y say. A g a i n I ' d have t o r e c a l l what t h e 

B j o b s h e e t had on i t . But I would say y e s , t h e r e 

9 c o u l d be a s t a t e m e n t on t h e r e . 

30 Q. What w o u l d be on a j o b s h e e t , what k i n d 

1 1 o f i n f o r m a t i o n and who w o u l d i t come from? 

12 A. Job s h e e t s w o u l d v a r y d e p e n d i n g on what 

13 a r e a i t came f r o m , what t h e p e r s o n was t r y i n g t o 

14 convey, i t may be r a t h e r s i m p l e , i t may be r a t h e r 

15 d e t a i l e d , i t w o u l d v a r y . 

16 Q. I s i t a s t a n d a r d f o r m f o r i n s t r u c t i o n s 

17 t o make a t a r i f f change? 

18 A. J u s t as l o n g as i t was c l e a r , t h e r e 

19 wasn't a n y t h i n g p e r se t h a t t h e y would do, j u s t a 

20 s t a n d a r d f o r m . 

21 Q. Do you know w h e t h e r o r n o t CSXT i s 

22 s t i l l o p e r a t i n g a t N o r t h Tonawandi, New York? 

23 A. I c a n ' t answer t h a t . From t h e t a r i f f , 

24 I w o u l d say t h e y a r e . 

25 0. L e t me move on t o t h e l a s t two 

ALDERSON FvEPORTING COMPAN\', ESC. 
(202)289-2260 (800) FOR DEPO 

1111 Uth ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 



4 8 

1 p a r a g r a p h s on 353. And l e t ' s s t a y w i t h page 

2 437. You r e f e r t o t h i s n o t e w h i c h i s q u o t e d i n 

3 y o u r l a s t p a r a g r a p h ^ h i c h , am I c o r r e c t , i t ' s t h e 

4 same note one t h a t appears at the bottom of t h i s 

5 t a r i f f , i t e m 18040? ^ 

6 A. T h a t ' s c o r r e c t . 

7 Q. L e t ' s j u s t h y p o t h e t i c a l l y t a l k about 

8 one o f t h e s h i p p e r s on t h i s l i s t , i t r e a l l y 

9 d o e s n ' t m a t t e r who i t i s , A i r c o Speer Carbon, t h e 

10 f i r s t one on t h e l i s t . I f A i r c o Speer Carbon 

11 wanted t o t a k e a d v a n t a g e o f n o t e one and o b t a i n 

12 r e c i p r o c a l s w i t c h i n g s e r v i c e i n c o n n e c t i o n wi"-.h 

13 CPRS, how w o u l d i t know what t h e c h a r g e w o u l d 

14 be . 

15 A. I r e a l l y c a n ' t answer t h a t . 

16 Q. And t h e same i s t r u e w i t h t h e s h i p p e r , 

17 he w o u l d n ' t be a b l e t o g e t t h a t answer f r o m t h e 

IB t a r i f f e i t h e r ; i s t h a t r i g h t ? 

19 A. I t d o e s n ' t appear t h a t way. 

20 Q. Based on y o u r e x p e r i e n c e i n p r e p a r i n g 

21 t a r i f f s t h a t comply w i t h t h e r e q u i r e m e n t s , i s 

22 t h i s a c u s t o m a r y and u s u a l a r r a n g e m e n t ? 

23 MR. NORTON: O b j e c t i o n . What 

24 r e q u i r e m e n t s a r e you t a l k i n g a b o u t ? 

25 BY MR. WOOD: 
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1 Q. Okay. L e t me c l a r i f y t h e q u e s t i o n . 

2 A r e n ' t c a r i f f s r e q u i r e d t o be f i l e d o r 

3 were r e q u i r e d t o be f i l e d i n o r d e r t o d i s c l o s e 

4 t h e r a t e ? t h a t a r e a p p l i c a b l e t h a t t h e s h i p p e r 

5 c o u l d use? * ' 

6 MR. NORTON: At what p o i n t i n t i m e ? 

7 BY MR. WOOD: 

8 Q. L e t ' s b r e a k up t h e q u e s t i o n . B e f o r e 

9 J a n u a r y 1, 19^6. Do you u n d e r s t a n d t h e 

10 q u e s t i o n ? 

11 A. I'm s o r r y , c o u l d you r e p e a t t h e 

12 q u e s t i o n . 

13 Q. Yes. I s i t y o u r u n d e r s t a n d i n g t h a t 

14 t a r i f f s were r e q u i r e d t o be f i l e d i n o r d e r t o 

15 d i s c l o s e f o r t h e use by t h e s h i p p i n g p u b l i c t h e 

16 r a t e s and c h a r g e s t h a t w o u l d be a p p l i c a b l e ? 

17 MR. NORTON: O b j e c t i o n as t o t h e 

IB r e l e v a n c e o f p r i o r t o J a n u a r y 1, 1996, because 

19 we're t a l k i n g here about an eveno t h a t t o o k p l a c e 

20 A p r i l 1, 1996. 

21 BY MR. WOOD: 

22 Q. L e t ' s go back to the p r e v i o u s page, 

23 Mr. McGee. E f f e c t i v e d a t e June 1, 1995, b e f o r e 

24 J a n u a r y 1, 1996. Mr. McGee, does t h e same n o t e 

25 appear t h e r e ? 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 

1111 U th ST., N.W., 4th FLOOR / VMSHINGTON, D.C, 20005 
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1 A. Yes, i t does. 

2 Q. I f I was a sh i p p e r of A i r c o Speer 

3 Carbon i n Niagara F a l l s , New York, and I wanted 

4 t o o b t a i n r e c i p r o c a l s w i t c h i n g s e r v i c e from 

5 C o n r a i l i n c o n n e c t i o n w i t h CPRS, would I be able 

6 t o determine the charge t h a t would be a p p l i e d 

7 from t h i s t a r i f f ? 

8 A. I t doesn't appear t h a t way. 

9 Q. Let's go back t o the q u e s t i o n we l e f t , 

10 the s u b j e c t matter of the housekeeping p r o j e c t . 

11 You i n d i c a t e d i n r^^sponse t o a q u e s t i o n t h a t , 



68 

1 BY MR. WOOD: 

2 Q. Mr. McGee, Mr. N o r t o n asked you about 

3 y o u r r e s p o n s e when you i n d i c a t e d t h a t you l o o k e d 

4 a t t h e s c r e e n p r i n t s t h a t we've r e f e r r e d t o i n 

5 c o n n e c t i o n w i t h y o u r ' v e r i f i e d s t a t e m e n t . And, as 

6 I u n d e r s t a n d , y o u r response was t h a t you l o o k e d 

7 a t t h o s e a f t e r you c o m p l e t e d y o u r v e r i f i e d 

8 s t a t e m e n t ? 

9 A. T h a t ' s c o r r e c t . 

10 Q. When p r e c i s e l y d i d you l o o k a t t h o s e ? 

1 1 A. I wou l d say somewhere i n December. 

12 Q. Why wou l d you have l o o k e d a t t h o s e ? 

13 A. I was asked i f t h e r e was any p a p e r s i n 

14 c o n n e c t i o n w i t h what Joe Macoule m i g h t have done. 

15 Q. And who asked you t h a t q u e s t i o n ? 

I S A. Counsel. 

17 Q. Mr. N o r t o n s p e c i f i c a l l y ? 

18 A. No. 

19 Q. Who was i t by name? 

20 A. Ms. Treadwa/. 

2 1 Q. I n t h e c o u r s e o f p r e p a r i n g y o u r 

22 v e r i f i e d s t a t e m e n t , d i d you l o o k a t any o f t h e 

23 f i l e o o r l o o k a t any m a t e r i a l s r e g a r d i n g t h i s 

24 h o u s e k e e p i n g p r o j e c t ? 

25 A. I l o o k e d a t t h e t a r i f f i t s e l f and I d i d 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 

1111 Uth ST.. N.W., 4th FLOOR / WASHINGTON, D.C, 20005 
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1 n o t see -- b a s i c a l l y i t was o f f t h e t o p o f my 

2 head, t h i s was b a s i c a l l y what I knew about t h e 

3 p r o j e c t . 

4 Q. I n a d d i t i o n t o t h e s c r e e n p r i n t s , i n 

5 r e s p o n s e t o c o u n s e l ' s r e q u e s t , were t h e r e any 

6 o t h e r m a t e r i a l s t h a t you l o o k e d a t ? 

7 A. No. 

8 Q. D i d you p r o v i d e c o p i e b o f t h o s e t o 

9 c o u n s e l ? 

10 A. Yes, I d i d . 

11 Q. I n r e s p o n s e t o a n o t h e r q u e s t i o n w i t h 

12 Mr. N o r t o n , you i n d i c a t e d t h a t t h i s what you 

13 r e f e r r e d t o as h o u s e k e e p i n g p r o j e c t was n o t 

14 suspended because o f t h e m e i g e r ; i s t h a t a 

15 c o r r e c t c h a r a c t e r i z a t i o n o f y o u r answer? 

16 A. T h a t ' s t r u e . 

17 Q. Who made t h e d e c i s i o n t o suspend r.he 

18 p r o j e c t ? 

19 A. I d i d . 

20 MR. WOOD: W e l l , t h o s e a r e a l l t h e 

21 q u e s t i o n s I have. But I s t i l l t h i n k t h a t t h e r e 

22 i s a q u e s t i o n a b o u t whef.ier o r n o t t h o s e s c r e e n 

23 p r i n t s m a t e r i a l s s h o u l d have been p r o v i d e d as 

24 work p a p e r s . C e r t a i n l y t h e f a c t t h a t t h e y were 

25 asked about i n d i c a t e s t h a t t h e r e was some c o n c e r n 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 

1111 Uth ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 



CONSOLIDATED R A I L CORPORATION T A R I F F CR 8001-D 

ORIGINAL PAGE 163 

KCC 371 
HOPSC CR 6001-0 

MOOT CR 8001-D 
HYOOT CR 8001-0 

ICC CR 8001-D 
PSCUV CR $(. . . -0 

SECTION 6 
RECIPROCAL SWITCHING (Except ts Noted) 

NEU CASTLE, IN 
BETUEEN ANO JUNCTION UITH 

ITEM DISTRICT NS 
NAME BUSINESS LOCATICN 

• PER CAR 

18010 Atleghen/ LudluR Steel Co.— 
Ingertoll Johnson Steel Co.- I " S 390.00 

NIAGARA FALLS, NY 

ITLN 

BETUEEN 

NAME BUSINESS 
DISTRICT 
LOCATION 

ANO JUNCTION UITH 
CSXT 

PER CAR 

1S0A0 
(Cont'd) 

Airco Speer Carbon 
Alox Corp 
81 Hetils 
BPI--
Carbon Graphite Croup 
Carbon Products •• 
Cecos •• •--
Chisholn Ryder-- -
City of Niagara FaU* 
Uasteuater Plant 
Oupont, E.I. 
Elkem Metals 
Forgione Lurber •-
frontier Foundries 
Goodyear Tire t Rubber-•• 
Great Lakes Carbon 
Grief Bros. 
Hyson 
L-Tech Uetding I Cu'ting-

at S 390.00 

;| EXHIBIT 

For explanation of abbi sviations and reference narks, te« concluding page(() of this tariff. 

ISSUED OCTOBER 24, 1994 EFFECTIVE NOVEMBER IS, 1994 

ISSUED ir 
CONSOLIDATED RAIL CORPORATION, 2001 MARKET STREET - 23C, P.O. BOX 4U23, PKIUUJELPHIA, PA 19101-1423 



CONSOLIDATED RAIL CORPORATION TARIFF CR 8001-D 

acc 371 
HOPSC CR 8001-0 

MOOT CR 8001-D 
NYDOT CR 8001-0 

1ST REVISED PAGE 163 

ICC CR 8001-D 
PSCWV CR 8001-0 

SECTION 6 
RECIPROCAL SUITCHING (Except as Noted) 

NEU CASTLE, IN 
BETUEEN AND JUNCTION UITH 

ITEn DISTRICT NS 
NAME BUSINESS/ADDRESS LOUT I ON 

PER CAR 

18010 Allegheny Ludlui Steel Co.--
Ingersotl Johnson Steel Co.-

Steel 
Sheet Steel Mfg. 

% 390.00 

NIAGARA FALLS, NY 
BETUEEN AND JUNCTION UITH 

ITEN 

NAME 

18040 
(Cont'd) 

Airco Speer Carbon 
Alox Corp 
BI Metals 
BPI 
Carbon Graphite Croup 
Carbon Products 
Cecos- -
Chisholm Ryder 
City of Niagara Falls 
Uasteuater Plant 
Oupont, E.I. 
Elkem Metals 
Forgione Linber ..... 
Frontier Foundries 
Goodyear Tire t Rubber---
Great Lakes Carbon — 
Grief Bros. 
Hyson -
L-Tech Uelding t Cutting-

BUSINESS/ADDRESS 
DISTRICT 
LOCATION 

CSXT 
A (NOTE 1) 

PER CAR 

CR S 390 .00 

NOTE 1 • Carload freight traffic arriving at or departing frcm Buffalo, NY over CPRS via routes that do 
not pass through Niagara Falls, NY may be handled by CONRAIL in switch service to or fron industries 
listed in this item, subject to the provisions of an agreetnent between CPRS and CONRAIL. 

For explanation of abbreviations and reference marks, see concluding page(s) of this tariff. 

ISSUED JANUARY 27, 1995 EFFECTIVE JANUARY 30, 199S 

ISSUED (T 
CONSOLIDATED RAIL CORPORATION, 2001 MARICET STREET - 23C, P.O, BOX 41423, PHILADLLPHIA, PA 19101-1423 

ENRS P 000435 



CONSOLIDATED R A I L CORPORATION T A R I F F CR 8001-D 

3RD REVISED PAGE 163 

MDPSC CR 8001-D 
MOOT CR 8001-D 
NYOOT CR 6001-0 

ICC CR 8001 0 
PSCUV CR 8001-0 

SECTION 6 
RECIPROCAL SUITCHING (Except as Noted) 

NEU CASTLE, IN 
BETUEEN ANO JUNCTION UITH 

ITEN DISTRICT NS 
NAME BUSINESS/ADDRESS LOCATION 

PER CAR 

18010 Allegheny ludlui Steel Co.•• 
tngersoll Johnaon Steel Co.- I " t 390.00 

NIAGARA FALLS, NY 
BETUEEN 

ITEM 

NAME 

18040 
(Cont'd) 

Mrco Speer Carbon 
Alox Corp 
BI Metals 
BPI 
Carbon Graphite Group 
Carbon Products 
Cecos 
ChishoU Ryder 
City of Niagara Falls 
Uastewater Plant -• 
Dupont, E.I. 
Elkem Metals 
Forgione Lunber 
Frontier Foundries — 
Globe Metallurgical 
Goodyear Tire I; Rubber---
Grief Bros. -
Hyson 
L-Tech Uelding t Cutting-

BUSINESS/ACDRESS 

Cancel A 

3801 Highland Avenue-

OlSTRICT 
LOCATION 

U 

ANO JUNCTION UITH 
CSXT 

(NOTE 1) 

PER CAR 

t 390.00 

NOTE 1 - Carload freight traffic arriving at or departing frora Buffalo, NY over CPRS via routes that do 
not pass through Niagara Falls, NY nay be handled by CONRAIL in switch service to or from i.-idustries 
listed in this item, subject to the provisions of an agreement between CPRS and CONRAIL. 

For explanation of abbreviations and reference marks, see concluding page(s) of this tariff. 

ISSUED MAY 30, 1995 EFFECTIVE JUNE 1, 199S 

ISSUED BY 
CONSOLIDATED RAIL CORPORATION, 2001 MARICET STREET - 23C, P.O. BOX 41423, PHILAOELPHIA, PA 19101-1423 

FNRS P 000436 



CONSOLIDATED RAIL CORPORATION TARIFF CR 8001-D 

4TH REVISED PAGE 163 

KIPSC CR 8001-0 
MOOT CR 8001-0 
NTOCT CR 8001-0 

ICC CR 8001-D 
PSCUV CR 8001-D 

SECTION 6 
RECIPROCAL SWITCHING (Except as Noted) 

NEU CASTLE, IN 
BETWEEN AND JUNCTION UITH 

ITEN DISTRICT NS 
NfME BUSINEJS/ADORESS LOCATION 

PER CAR 

18010 Allegheny Ludlui Steel Co.--
Ingersoll Johnson Steel Co.- I " S 390.00 

* NIAGARA FALLS, NY (FOR INFORMATION ONLY) 
LIST OF INDUSTRIES AND FACILITIES LOCATED ON CONRAIL UITHIN THE NIAGARA FALLS. NY SUITCHING LIMITS 

(There is no reciprocal switching between CR and CSXT, See Note 1) 
ITEM FIRM NAME LOCATION 

18040 
(Cont'd) 

Airco Speer Carbon 
Alox Corp 
Bl Metals 
BPI 
Carbon Graphite Group—• 
Carbon Products 
Cecos 
Chisholn Ryder 
Oupont, E.I. 
Elkea Metals 
Forgione Lmber 
Frontier Foundries 
Globe Metallurgical 
Goodyear Tire t Rubber— 
Grief Bros. -
Hyson 
L-Tech Uelding t Cutting-

3801 Highla-nd Avenue-

NOTE 1 - Carload f,-eight traffic a-riving at or departing from Buffalo, NY over CPRS via routes that do 
not pass through Niagara Falls, NY may be handled by CONRAIL in switch service to or from industries 
listed in this item, subject to the provisions of an agreement between CPRS and CONRAIL. 

For explanation of abbreviations and reference marks, sec concluding page(s) of this tariff. 

ISSUED MARCH 11, 1996 EFFECTIVT APRIL 1, 1996 

ISSUED BT 
CONSOLIDATED RAIL CORPORATION, 2001 MARKET STREET - 23C, P.O. BOX 41423, PHILADELPHIA, PA 19101-1423 



CONSOLIDATED R A I L CORPORATION T A R I F F CR 8001-D 

5TH REVISED PAGE 163 

SECTION 6 
RECIPROCAL SWITCHING (Except as Noted) 

NEW CASTLE. IN 

ITEN 

BETWEEN AND JUNCUON UITH 
ITEN 

NANE BUSINESS/AODRESS 
DISTRICT 
LOCATION 

NS 

PER CAR 

18010 Allegheny Ludlun Steel Co.--
Ingersoll Johnson Steel Co.- I « S 390.00 

NIAGARA FALLS, NY (FOR INFORMATION ONLY) 
LIST OF INDUSTRIES AND FACUITIES LOCATED OW CONRAU UITHIM THE NIAGARA FAILS. WY SWITCHING LIMITS 

(There is no reciprocal switching between CR and CSXT, See Note 1) 

ITEN FIRM NAME LOCATION 

18040 
(Cont'd) 

Airco Speer Corbon 
Alox Corp 
Bt Metals 
BPI 
Carbon Graphite Group----
Carbon Products 
Cecos 
Chisholm Ryder 
?upont, E.I. 
tUe<r. Metals 
Forgione Luiber 
Frontier Fo<j^ries 
Globe Metallurgical 
Goodyear Tirr t Rubber---
Grief Bros. 
Hyson 
L-Tech Uelding t Cutting-

• Cancel. 

3801 Highland Avenue-

NOTE 1 - Carload freight traffic arriving at or departing from Buffalo, NY over CPRS via routes that do 
not pass through Niagara Falls, NY may be handled by CONRAIL in switch service to or from industries 
listed in this item, subject to the provisions of an agreement between CPRS and CONRAIL. 

For explanation of abbreviations and reference marks, see concluding page(s) of this tariff. 

ISSUED DECEMBER 12, 1996 EFFECTIVE DECEMBER 31, 1996 

ISSUED BY 
CONSOLIDATED RAIL CORPORATION, 2001 MARKET STREET - 23C, P.O. BOX 41423, PHILADELPHIA, PA 19101-"23 

cKiR.t; P 000438 



CONSOLIDATED R A I L CORPORATION T A R I F F CR 8 0 0 1 - D 

6TH REVISED PAGE 163 

SECTION 6 
RECIPROCAL SWITCHING (Except as Noted) 

NEW CASTLE, IN 
BETWEEN ANO JUNCTIO>l UlTM 

ITEM DISTRICT NS ITEM 
NAME BUSINESS/AOORESS LOCATION 

PER CAR 

18010 
tngersoll Johnson Steel Co.- I " S 390.00 

NIAGARA FALLS, NY (FOR INFORMATION ONLY) 
LIST OF INDUSTRIES AND FACILITIES LOCATED ON CONRAIL WITHIN THE NIAGARA FAILS. NY SWITCHING LIMITS 

(There is no reciprocal switching between CR and CSXT, See Note 1) 

ITEM FIRh NAME LOCATION 

18040 
(Cont'd) 

Airco Speer Carbon 
Alox Corp 
BI Metals 
BPI --
Carbon Graphite Group 
Cecos 
Chisholm Ryder 
Oupont, E.I. 
EUem Metals 
Forgione Lumber 
Frontier Foundries 
Globe Metallurgical 
Goodyear Tire t Rubber---
Grief Bros. 
Hyson 
L-Tech Uelding I Cutting-

• Cancel (Effective february 5, 1997)-

3S01 Highland Avenue-

NOTE 1 - Carload freight traffic arriving at or departing from Buffalo, NY over CPRS via routes that do 
not pass through Niagara Falls, NY may be handled by CONRAIL in switch service to or from industri« 
listed in this item, subject to the provisions of an agreement between CPRS and CONRAIL. 

For explanation of abbreviations and reference marks, see concluding pagels) of this t a r i f f . 

ISSUED JANUARY 15, 1997 EFFECTIVE JANUARY 16, 1997 
(Except as Noted) 

ISSUED BY 
CONSOLIDATED RAIL CORPORATION, 2001 MARKET STREEI - 23C, P.O. BOX 41423, PHILADELPHIA, PA IVlUl-lfc^ 

ENRS P 000439 



CONSOLIDATED R A I L CORPORATION T A R I F F CR 8001-D 

ILCC 371 
HOPSC CR 8001-D 

MOOT CR 8C01-0 
NYOOT CR 8001-0 

ORIGINAL PAGE 164 

ICC CR 8001-D 
PSCUV CR S001-D 

SECTION 6 
RECIPROCAL SUITCHING (Except as Noted) 

NIAGARA FALLS. NY 

ITEN 

18040 
(Con
cluded) 

BETUEEN AND JUNCTION UITH 

NAME 

Nabltco Brands 
National Carbon 
Nfacet 
Niagara Hohaun Power • 
Occidental Chemical Corp. 
Olin Corp. 
Ontario Locoraottv* 
Industries 
Pouer City Distributors--
Prostolite 
PT Chemical LTO 
Roue Paints----
Sentry Netal Blast 
SKU Alloys Inc. 
Sohio Electro Ninerals---
TAM Ceramic 
Trebacher Schleifmittel--
Tulip Corp. 
Union Carbide —---
V.S. Vanadiua 
Varcum Chemical Reichold-
Wicker Luiter 

BUSINESS 
DISTRICT 
LOaTION 

CSXT 

PER CAR 

CR S 390.00 

For explanation of abbreviations and reference Marks, see concluding page(s) of this tariff. 

ISSUED OCTOBER 24, 1994 EFFECTIVE NOVEMBER 15, 1994 

ISSUED Vt 
CONSOL.JATEO RAIL CORPORATION, 2001 MARKET STREET - 23C, P.O. BOX 41423, PHILADELPHIA, PA 19101-1423 



CONSOLIDATED RAIL CORPORATION TARIFF CR 8001-D 

ILCC 371 
MOPSC CR 8001-D 

MOOT CR 8001-D 
NYOOT CR 8001-D 

1ST REVISED PAGE 164 

ICC CR i001-D 
PSCUV CR 8001-0 

SECTION 6 
RECIPROCAL SUITCHING (Except as Noted) 

NIAGARA FALLS. NY 

ITEN 

BETUEEN ANO JUNCTION UITH 

NAME BUSINESS 
DISTRICI 
LOUT I ON 

CSXT 

PER CAR 

Corp. 

I 
18040 
(Con
cluded) 

Nabisco Brands--
National Carbon-
Niacct 
Occidental Chcaiical 
OUn Corp.--
Ontario Locomotive 
Industries -
Power City Distributors--
ProstoUte 
PT Chemical LTD 
Roue Paints 
Sentry Metal Blast 
SKU Alloys Inc. 
Sohio Electro Minerals---
TAM Ceramic 
Trebacher Schleifmittel--
Tulip Corp.--------------
Union Carbide------------
V.S. Vanadlun 
Varcum Chemical Reichold-
Uieker Lmber 

CR S 390.00 

For explanation of abbreviations snd reference »*rkf, see concluding pageCs) of this tariff. 

ISSUED NOVEMBER IS, 1994 EFFECTIVE NOVEMBER 18, 1994 

ISSUED BY 
CONSOLIDATED RAIL CORPORATION, 2001 MARKET STREET - 23C, P.O. BOX 41423. PHILADELPHIA, PA 19101-1423 



CONSOLIDATED RAIL CORPORATION TARIFF CR 8001-D 

ILCC 371 
HOPSC CR 8001-D 

MOOT CR 8001-0 
NYDOT CR 8001-D 

2ND REVISED PAGE 164 

ICC CR 8001-0 
PSCUV CR 8001-D 

SECTION 6 
RECIPROCAL SUITCHING (Except as Noted) 

NIAGARA FALLS. NY 

ITEM 

18040 
(Con
cluded) 

BETUEEN 

NAME 

Nabisco Brands--
Nat Jnal Carbon 
Nfacet 
Occidental Chemical corp. 
Olin Corp.------- ---
Ontario Locomotive 
Industries 

Pouer City Lfstributors--
Prostolite 
PT Chemical LTD 
Roue Paints 
Sentry Metal Blast 
ASKU Metal Alloys 
3801 Highland Ave. 

Sohio Electro Minerals— 
TAM Ceramic 
Trebacher Schleifmittel--' 
Tulip Corp. • 
Union Carbide 
V.S. Vanadiua 
Varcui Chemical Reichold-' 
Uicker Lintei • 

A BUSINESS/ADDRESS 
DISTRICT 
LOCATION 

CR 

AND JUNCTION UITH 
CSXT 

PER CAR 

t 390.00 

For explanation of abbreviations and reference marks, see concluding pege(s) of this tariff. 

ISSUED DECEMBER 2, 1994 EFFECTIVE DECEMBER 5. 1994 

ISSUED BT 
CONSOLIDATED RAIL CORPORATION, 2001 MARKET STREET - 23C, P.O. BOX 41423, PHILADELPHIA, PA • 5'.!11-1423 

cMPft P 000442 



J r 

'CONSOLIDATED RAIL CORPORATION TARIFF CR 8C 01-D 

- • A- 3RD REVISED PAGE 164 

- ; 
ILCC 371 
HOPSC CR 8001-D 

MOOT CR 8001-D 
NYOOT CR 8001-0 

ICC CR 8001-D 
PSCUV CR 8001-0 

- ' 1'" SECTION 6 
RECIPROCAL SUITCHING (Except as Noted) 

: 
NIAGARA FALLS. NY 

BETUEEN AND JUNCTION UITH 

ITEM 

BUSINESS/ADDRESS 
DISTRICT 
LOCATION 

CSXT 
A (NOTE i : 

— "- ̂  
BUSINESS/ADDRESS 

PER Ct' 

— " -' 

• Ontario Locomotive 

18040 CR % 390.00 18040 CR % 390.00 

(Con
cluded) 
(Con
cluded) 

• SKU Metal Alloys 

-. 
1 

NOTE 1 - Carload freight traffic arriving at or departing from Buffalo. NY over CPRS via routes that do 
not pass through Niagara Falls, NY may bt handled by CONRAIL in switch service to or fron industries 
listed 'n this item, subject to the provisions of an agreement between.CPRS and CONRAIL. 

For explanation of abbreviations and reference marks, see concluding page(s) of this tariff. 

ISSUED JANUARY 27, 1995 EFFECTIVE JANUARY 30, 1995 

-
ISSUED BT ,,„ 

CONSOLIDATED RAIL CORPORATION. 2001 MARKET STREET - 23C, P.O. BOX 41423, PHILADELPHIA, PA 1V101-14Z3 

PNRS P 000443 



CONSOLIDATED R A I L CORPORATION T A R I F F CR 8001-D 

STH REVISED PACE 164 

MDPSC CR 8001-0 
MOOT CR 8001-0 
,.fD0T CR 8001-0 

ICC CR 8001-0 
PSCUV CR 8001-D 

SECTION 6 
RECIPROCAL SWITCHING (Except as Noted) 

NIAGARA FALLS, NY 

BETWEEN 
ITEN 

NAME BUSINESS/ADDRESS 
DISTRICT 
LOCATION 

ANO JUNCTION UITH 
CSXT 
(NOTE 1) 

PER CAR 

Corp. 

18040 
(Con
cluded) 

Nabisco Brands--
National Carbon-
Niacet 
Occidental Chemical 
Olin Corp. ---
Ontario Locomotive 
Industries 
Power City Distributors--
Prostolite 
PT Chemical LTD 
Rowe Paints 
Sentry Metal Blast 
• SGL Carbon 
Sohio Electro Hinerals---
TAM Ceramic 
Trebacher Schleifmittel--
Tulip Corp. 
Union Carbide ----
V.S. Vanadiun 
Varcun Chemical Reichold-
Uicker Lumber 

CR S 390.00 

6200 Niagara Falls Blvd. 

NOTE 1 - Carload freight traffic arriving at or departing from Buffalo. HY over CPRS via routes that do 
not pass through Niagara FaUs, NY may be handled by CONRAIL in switch service to or from industries 
listed in this item, subject to the provisions of an agreement between CPRS and CONRAIL. 

For exnlanation of abbreviations and reference marks, see concluding page(s) of this tariff. 

ISSUED DECEMBER 20, 1995 EFFECTIVE JANUARY 11, 1996 

ISSUED BY 
CONSOLIDATED RAIL CORPORATION. 2001 MARKET STREET - 23C. P.O. BOX 41423. PHILAOELPHIA. PA 19101-1423 



CONSOLIDATED R A I L CORPORATION T A R I F F CR 8001-D 

MOPSC CR 8001-0 

MDOT CR 8001-D 
NYOOT CR 8001-D 

SECTION 6 
RECIPROCAL SUITCHING (Except as Noted) 

6TH R.'IVISED PAGE 164 

ICC CR 8001-0 
PSCUV CR 8001-0 

• NIAGARA FALLS, nY (FOR INFORMATION ONLY) 
LIST OF INDUSTRIES AND FACILITIES LOCAT-p OM CONRAIL UITHIN THE NIAGARA FALLS. NY SUITCHING LIMITS 

(There is no reciprocal switching between CR and CSXT. See Note 1) • 

ITEN FIRM NAME LOCATION 

18040 
(Con
cluded) 

Nabisco Braryis 
National Ca-bon 
Niacet 
Occidental Chemical Corp. 
Olln Corp. 
Ontario Locomotive 
Industries 
Pouer City Oistributors--
Prostolite •--
PT Chemical LTD 
Roue Paints 
Sentry Metal Blast 
SGL Carbon 
Sohio Electro Minerals---
TAN Ceramic 
Trebacher Schleifmittel--
Tulip Corp. 
Union Carbide --
V.S. Vanadiua 
Varcun Chemical Reichold-
Uicker Luitwr 

6200 Niagara Falls Blvd. 

NOTE 1 - Carload freight traffic arriving at or departing from Buffalo, NY over CPRS via routes that do 
not pass th-ough Niagara Falls, NY may be handled by CONRAIL in suitch service to or from industries 
listed in this item, subject to the provisions of an agreement betueen CPRS and CONRAIL. 

For explartation of abbreviations and reference marks, see concluding page(s) of this tariff. 

ISSUED MARCH 11. 1996 EFFECTIVE APRIL 1. 1996 

ISSUED BY 
CONSOLIDATED RAIL CORPORATION, 2001 MARKET STREET - 23C. P.O. BOX 41423, PHILADELPHIA, PA 1V101-1«.« 

FNRR P 00044.«> 



CONSOLIDATED RAIL CORPORATION T A R I F F CR 8001-D 

7TH REVISED PAGE 164 

SECTION 6 
RECIPROCAL SWITCHING (Except as Noted) 

NIAGARA r'ALLS, NY (fOR INFORMATION ONLY) 
LIST OF INDUSTRIES AND FACILITIES LOCATED OM CONRAIL WITHIN THE NIAGARA FALLS. NY SWITCHING LIMI IS 

(There is no reciprocal switching between CR and CSXT, See Note 1) 

ITEN 

18040 
(Con
cluded) 

FIRM Hnr. LOCATION 

6200 Niagara Falls Blvd. 

Nabisco Brands 
National Carbon 
Niacet 
Occidental Chemical Corp. 
Olin Corp. 
Ontario Locomotive 
Industries 
Power City Distributors 
Prostolite 
PT Chemical LTO 
Rowe Paints 
Sentry Metal Blast 
SGL Carbon 
Sohio Electro Minerals 
TAH Ceramic 
Tr'̂ bacher Schte' ni ttel 
Tuiip Corp. 
AUCAR Carbon Co. 
Union Carbide 
V.S. Vanadiun 
VarcLTi Chemical Reichold 
Wicker Lumber 

NOTE 1 • Carload freight traffic arriving at or departing from Buffalo, NY over CH?S via routes that do 
not pass through Niagara Falls, NY may be handled by CONRAIL in switch service to or from industries 
listed in t is item, subject to the provisicns of an agreement between CPRS and CONRAU. 

A Cancel-

For explanation ef abbreviations and reference marks, see concliding page(s) of this t a r i f f . 

ISSUED FEBRUARY 25, 1997 EFFECTIVE FEBRUARY 2. '997 

ISSUED BY 
CONSOLIDATED RAIL CORPORATION, 2001 MARKET STREET - 23C. P.O. BOX 41423 

....\DELPHIA, PA 19101-1423 

ENRS P 000446 



CONSOLIDATED R A I L CORPORATION T A R I F F CR 8001-D 

ORIGINAL PAGE 165 

ILCC 371 
HOPSC CR 8001-D 

HOOT CR 8001-D 
NYDOT CR 8001-0 

ICC CR 8001-D 
PSCWV CR 8001-D 

SECTION 6 
RECIPROCAL SWITCHING (Except as Noted) 

NORTH TONAWANDA. NY 

ITEN 
BETWEEN 

NANE BUSINESS 

ANO JUNCTION UITH 
DISTRICT 
LOCATION 

CSXT 

PER CAR 

18050 

Amy Warehouse — 
Bittenfield Crease and Oil-
Buffalo Fibre 
Lawless Container --
Natranco Warehoose---------
Netal Cladding 
Nye Luiter Co.. H . J . - - - - - - -
Occidental Chemical 
Riverside Chemical 
Roblin Steel 
Tonawanda Neus-------------
Tondisco 

CR t 390.00 

ORVILLE, OH 

ITEN 
BETUEEN 

NANE BUSINESS 

AND JUNCTION UITH 
DISTRICT 
LOCATION 

NS 

PER CAR 

18080 

Kardon Industries---
Kinney '.unber 
Koppers Co. 
Quality Castings Co. 
Snucker Co., J. N.--

Luiber 
Creosoting— 
Castings 
Fruit and Butter-

CR S 390.00 
CS3D S 298.00 

PALMER, MA 

ITEN 
BETUEEN 

NAME BUSINESS 

AND JUNCTION UITH 
DISTRICT 
LOCATION 

CV 

PER CAR 

18082 
Contech Construction Prod. 
Pierson Industries -•-
Valentine Lutber 

Cit t 390.00 

For explanation of abbreviations and reference narks, see concluding page(s} of this tariff. 

ISSUED OCTOBER 24, 1994 EFFECTIVE NOVENBER IS, 1994 

ISSUED BT 
CONSOLIDATED RAIL CORPORATION, 2001 MARKET STREET - 23C, P.O. BOX 41423, PHILADELPHIA, PA 19101-1423 

cikioc D nnn̂ T̂ 



CONSOLIDATED RAIL CORPORATION TARIFF CR 8001-D 

ILCC 371 
MOPSC CR 8001-0 

MDOT CR 8001-0 
NYDOT CR 8001-D 

1ST REVISED PAGE 165 

ICC CR 8001-0 
PSCUV CR 8001-D 

ITEN 

SECTION 6 
RECIPROCAL SWITCHING (Except as Noted) 

NORTH TONAWANDA, NY 

BETWEEN 

NAME BUSINESS/ADDRESS 
DISTRICT 
LOCATION 

ANO JUNCTION UITH 
CSXT 

A (NOTE 1) 

PER CAR 

18050 

Amy Uarehousc 
Battenfleld Crease and Oil-
Buffalo Fibre 
Lawless Container 
latranco Uarehouse 
Metal Cladding 
Mye Luitoer Co., H.J. 
Occidental Chemical 
Riverside Chemical 
Roblin Steel 
Tonawanda News 
Tondisco 

CR $ 390.00 

NOTE 1 - Carload freight traffic arriving at or departing from Buffalo, NY over CPRS via routes that do 
not pass through Niagara FaUs, NY may be handled by CONRAIL in switch service to or from industries 
listed in this item, subject to the provisions of an agreement between CPRS and CONRAIL. 

ITEN 

ORVILLE. OH 

BETWEEN 

NAME BUSINESS/ADDRESS 
DISTRICT 
LOCATION 

AND JUNCTION WITH 
NS 

PER CAR 

18080 

Kardon Industries---
Kinney Luiter 
Koppers Co. 
Quality Castings Co. 
Smucker Co.. J. M.--

Lurber 
Creosoting 
Castings 
Fruit and Butter-

CR % 390.00 
d D $ 298.00 

PALMER, MA 

ITEN 
BETWEEN 

BUSINESS/ADDRESS 
DISTRICT 
LOCATION 

AND JUNCTION UITH 
CV 

PER CAR 

1B0S2 
Contech Constnjction Prod. 
Pierson Industries 
Valentine Luiber 

CR S 390.00 

For explanation of albreviations and reference tnarks, see concluding page(s) of this tariff. 

ISSUED JANUARY 27. 1995 EFFECTIVE JANUARY 30. 1995 

ISSUED BY 
CONSOLIDATED RAIL CORPORATION, 2001 HARKET STREET - 23C. P.O. BOX 41423. PHILADELPHIA. PA 1V101-H.« 

ENRS P 000448 



ITEN 

18050 

ITEM 

18080 

CONSOLIDATED RAIL CORPORATION TARIFF CR 8001-D 

2ND R E V I S E D PAGE 165 

SECTION 6 
RECIPROCAL SWITCHING (Except as Noted) 

NORTH TONAWANDA, NY 

BETWEEN 

NAME 

Amy Uarehouse 
Battenfield Grease and Oil-
Buffalo Fibre 
Lawless Container 
Hatranco Uarehouse 
Hetal Cladding 
Hye Lunber Co., H.J. 
Occidental Chemical 
Riverside Chemical 
Roblin Steel 
Tonawanda News 
Tondisco 

BUSINESS/ADDRESS 

• Cancel 

DISTRICT 
LOCATION 

CR 

ANO JUNCTION UITH 
CSXT 
(NOTE 1) 

PER CAR 

t 390.00 

NOTE 1 - Carload freight traffic arriving at or departinj from Buffalo, NY over CPRS via routes that do 
not pass through Niagara Falls, NY may be handled by CONRAIL in switch service to or from industries 
listed in this item, subject to the provisions of an agreement between CPRS and CONRAIL. 

ORVILLE, OH 
BETWEEN 

NAME 

Kardon Industries— 
Kinney Lumber 
Koppers Co. 
Quality Castings Co. 
Smucker Co., J. M.--

6US1NESS/ADDRESS 

Lumber 
Creosoting 
Castings 
fruit and Butter-

OISTRICT 
LOCATION 

CR 

ANO JUNCTION UITH 
NS 

PER CAR 

$ 390.00 
CED t 298.00 

PALMER, HA 

BETWEEN ANO JUNCTION UITH 

ITEM DISTRICT CV 
NAME EUSINESS/AOORESS LOCATION 

PER CAR 

18082 
Contech Construction Prod.--

CR $ 390.00 

For explanation of abbreviations and reference marks, see concluding page(s) of this tariff. 

ISSUED MARCH 27, 1997 EFFECTIVE APRIL 17, 1997 

ISSUED BY 
CONSOLIDATED RAIL CORPORATION, 2001 HARKET STREET • 23C, P.O. BOX 41423, PHILAOELPHIA, PA 19101-1*ZJ 

ENRS P OnfMilQ 
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OPPL-NHEIMER WOLFF & DONNELLY 
(ILLINOISi--

Two rruJcntul ri.u.i , ^ ^ . 

4 t̂hFkvr / / 5 7 / ^ 
1>0 Nonh Stetson .-Kvenue 
Chicago, IL tiCcCl-oTlO 

F.-\.X iMJlolDoSOC Febmarv 23, 1998 

•» J 
VIA HAND DELIVERji"^ 

Mr V crnon .A \Villiam§_ 
Secretary ~-. / "-''LV Ji 
Surtace TransportatiOTbBoat̂  • -. / " 
1925 K Street. N \V , Room TOt)'--^'-^ 
Washington. DC 204:.-i-0001 • 

•Vĉ  ^f^^! '^ '^^^^- ' 5 '̂H.ance Docket No. 33388 
' ' - ^ tl'S'.V ttirpurmiuii and CSX Tiaiî tJorTaTrdn, Inc., Norfolk 

, Southern Corporation and Norfolk Southern Railway Company 
Ctt..-. • ^ Control and Operating Leases/.Agreements — Conrail Inc. and 

-CtMî oridf̂ trd Rail Corporation 

FimJA:fiitiitc Uffucs 

Brussels* 

Geiifv;)* 

Irvine* 

Los Anyolc's* 

.Minno.ipolis* 

New York* 

Pans* 

Saint Paui* 

San Jose* 

Washinuton, D.C: 

Finance Docket No. 33388 (Sub-No. 59) 
Wisconsin Central Ltd. — Purchase ~ Line of 
The Baltimore & Ohio Chicago Terminal Railroad Companv 

Dear Secretar\- Williams 

Enclosed tbr filing with the Board in the above-captioned proceedings are an 
original and tuenty-five copies ofthe Brief of Wisconsin Central Ltd. (WC-18), dated Febiuarv' 
23. 1998 .-X computer diskette containing the te.xt of \\C-18 in WordPerfect 5 1 format also is 
enclosed 

Please note that WCL-18 has been designated as highly confidential and is being 
filed under seal It has been ser%ed on the Pnmar. .Applicants and all parties a;ipearing on the 
highly comidential restricted service list in this proceeding .A redacted version of WC-18 will be 
filed tomorrow and ser\ ed on all remaining designated parties of record in this proceeding 

I have also enclosed herewith an extra copy of WC-18 and this transmittal letter I 
would request that you date-stamp those copies to show receipt of this filing and retum them to 
me in the pro\ ided en\ elope 

.> Vrvnncimcr 'Xiiltl S D^nncilv LLP ;n these citi« 



OPPENHEIMER WOLFF & OONNELLY 

Mr Venion .\ Williams 
February'23, 1998 
Page 2 

Please feel free to contact me should any questions arise regarding this filing 
Thank you f c your assistance on this matter 

Respectfijlly submitted. 

R6ber̂  H Wheeler J 
AttpiTiey for 
Wisconsin Central Ltd. 

RHW tjl 

Enclosr es 

cc Counsel for Primary .Applicants 
Parties on Hiehlv Confidential Restricted Service List 



STB PD 33388 2-23-98 185909 



. \ r T O K N F V S AT I.AVC 

G A L L . A NO. K H A R A S C H & G A U F I N K L E , PC. 

MORRIS R (URFINKI F 

EllUXRHD GRI KNBhBl. 

D * \ I D K MONROf 

r>A\ inP STRFH 

STT\ K \ .IOHN K m M A S 

C H A R I I S 11 VS HITF, JR 

Kuril SwiRskv 

A M T \ M MosNi R 

MARTIN JACOBS 

IRA 1 KASDAN 

JOSIPH B ilOFfVAS 

XUNPINli WASli* 

Ri( HARD BAR 

l iKlHRKV P GlTM R 

M RO^ Crtll DBIRC. 

M K HAH P Kl FMING* 

M K HAFl A AlSFNBFRCl 

OtOR&t D NO\Ali.. I I * 

CiRFCXi S AVITABlLt 

MA COI RIER 

Mr S'emon .A Williams 
Secretary 
Surface 1 ransportation Board 
192.*̂  K Street. N W 
Washington. D C 20423 

HHIF R WEFW* 

ROBFRTl SllUVAN* 

RFBFI ( A I ANDON IIOV 

HOWARDH KASS 

DAMDS COIF 

KFVIN i : SMmi* 

JFFFRFVS TFNFN^AI M 

THOMAS NFWTON BOI LING* 

* N IU A l l M r n T l l I N D I 

Februarv 199U 

CANAL Sy i . RF 

10^4 TiiiKTi F IRM SIKFFT N Vf 

Vl'AMIlNi.roN O C J(KHr^4i>J 

TKLKPHONF (202) .̂ ^2-̂ 2llO 

FAI MMIU: (202) .̂ 2̂-S219 

(202) .vr-s^H-' 

F M.\iL Kkm êgltrnx v orn 

• ROHKRT N KHAKAM ll 

O O F C O I NNt'L 
^-^EOIGK F G A I U N I ) (1910-lW^) 

WTU TER S DIRECT DIAL .MMBER 

(202) .142-5277 

ENTERED 
Of*ic« of the Secretary 

Ff B 2 5 »9» 
Pan of 
Public Record 

Re CS.X Corporation and CS.X Transportation. Inc . Norfolk Southern Corporation and 
Nortolk Southern Railway Company-Control and Operating Leases/ 
.Agreements-Conrail. Inc and Consolidated Rail Corporation 

Dear Secretary Williams: 

I ha\e enclosed ai) original and 2.*̂  copies ofthe Brief of Intemational Paper Conipany in the 
above-referenced proceeding In addition, I have also enclosed an electronic copy ofthis document. 

We w ould appreciate your date stamping the extra cop\ of this pleading, so that our files can 
properK reflect the filing If\ou have anv questions conceming this, please do not hesitate to contact 
me 

Verv truly vours 

'7 
Edward D Greenberu 

Enclosures 

cc Charles McHuuh 
XiN li Yl AN-GK.MG LAW Omi E 

.AmuATFO FIRM 
S im A-I60^, V.AVrosF NEW Vi oRU) PL\7.̂  

N(> 2. Fl CHEM. MEN .Wtsii 
BEiriNo lOOO.r PEOPLE s REPI nu( OF CHINA 

TEI . 011 -«(>• K >-()8S8-SS01 FAX 011 1 i)-(>8S(K(<i05 
E-MAll x|vla»*pku edu cn 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

W ashington. D.C. 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation, Inc., 
Norfolk Southern Corporation and Norfolk Southern 
Railway Company-Control and Operating Leases/ 

Agreements-Conrail, Inc. and Consolidated Rail Corporation 

BRIEF OF INTERN ATION AL PAPER COMPANY 

Edward D Greenberg 
Gregg S .Avitabile 
Galland Kharasch & Gartlnkle. P C 
1054 - 31st Street. N W' 
Washington. DC 20007 
(202) 342-.S200 

.Attorneys for Intemational Paper Company 

Dated Februarv 23. 1998 

TIERED 
Oti.c© of the Secretary 

FfB 2 J 1998 
Pal of 
Public Record 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Washington, D.C. 

Finance Docket No. 3338.3 

CSX Corporation and CSX Transpo' tation. inc.. 
Norfolk Southern Corporation and N ' rfolk Southern 
Railway Company—Control and Operating Leases/ 

Agreements-Conrail, inc. and Consolidated Rail Corporation 

BRIEF OF INTERN.ATION.AL PAPER COMPANY 

In accordance with the governing proceduial order in this matter. International Paper 

Company ("IP") submits its brief with respect to tne application pending before the Board that vvould 

transfer certain rail lines and trackage rights from Conrail, Inc ("CR") to the Nortolk Southem 

Corporation and Nortolk Southern Railway Company ("NS"), and CS.X Corporation and CSX 

Tiansportation. inc ("CSX"), respectively. 

PREFATORY STATEMENT 

IP recognizes that this proceeding involves issues that are different from those that were 

before the Board in F D 32760, I Inion Pacific C 'orporation, I 'nion Pacific Railroad ('ompany and 

Missouri Pacihc Railroad ('ompany — ('ontrol and Merger — Souihern Pacific Rail ('orporcuion. 

.SoiiihMesi.'iii Railway ('ompany. SPCSI. Corp. .And the Denver d- Rio Cirande H'estern Raihvav 

( Dm/kiin I ' I P .SP .Merger"/. Net there are alamiing similarities that, given the catastrophic service 

conditions that surfaced immediately after the CP SP .Merger vvas consummated, should be 



recognized and carefully analyzed by the Board before approving the plan developed by these 

applicants. 

It shoulci now be obvious that self-serving assurances of future public benefits and blanket 

denials of any shortcomings made by railroad merger applicants must be viewed u ith substantial 

skepticism The railroad applicants and their shareholders are understandably hoping to preserv e one 

thing - their profitability It is therefore understandable that applicants seeking approval ofa merger 

w ould highlight the strengths of their proposal and downplay any w eaknesses .As long as the other 

side - /.<.'.. shippers, other railroads and governmental entities - are îven a fair and thorough 

he iring. so that appropriate conditions can be tailored to ameliorate any shortcomings caused by the 

mergei. the system can work 

But that system cannot vvork if the applicants deny the undeniable and refuse to recognize that 

their negotiated plan might be imperfect Nor can the sysiem work if applicants are able to contend 

that the other parties are uninformed or. to coin a phrase from ihe last merger, simply "implacable 

foes " ofthe merger That vvas nonsense vvhen uttered by L'P 2 years ago. vvhen shipper after shipper 

v oiced their concem that negotiated arrangement beiween the CP and BNSF was not workable in 

broad regions ofthe country, that realistic competition vvould disappear, that essential services would 

sailer and that rates would go up 

V\'hile IP recognizes that the Board wishes not to interfere in priv ate negotiations or to impose 

conditions on merger parties that the applicants suggesi are unacceptable, the CP SP debacle 

demonstrates that it is not always good policy to pay attention to such posturing If 'nerger 

applicants argue, for example, that a fundamental tenet ofthe merger is that sinde line service will 

be available to many shippers, but at the same time argue that no accommodation need be made for 

- 2 -



those shippers that will be losing single line service, comnon sense teaches that those contentions 

should be rejected Two plus two does equal four, even when large railroads suggest 'hat the answer 

really is five 

The applicants here retlise to i -cognize that there are impertections in their negotiated carve-

up of Conrail Rather than admit that these blemishes exist or work to cure the problems, they 

pretend that the shortcomings are fictitious, arguing instead that the shipper is mistaken or conftised, 

•hat the shipper's facts are wrong, that the shipper will be far better otT after the Board grants 

unconditional approval to their blemish free plan, but that in any event it does not m.:.er what the 

shipper says because the plan is simply too important to let one (or dozens, or hundreds) of shippers 

or communities stand in the way They argue, in other words, that the answer is five 

But that answer is incorrect And, it need not have been offered in the first place if the 

Applicants had been willing to redress obvious problems, rather tba.i simply deny they exist in a 

reprise of both the I P SP faiiy tale and Hans Christian Andersen's fable ofthe Emperor s New 

( loihe.s. As noted below, the Board has the power to remedy obvious problems caused by any 

transaction of this nature The time to exercise that authority is before the transaction is 

consummated, since it may be impossible tc unrav el structural proble.ns afterward 

I. THE APPLICABLE ST \NDARDS 

In determining whether to app'ove this transaction, the Board is obligated to "consider at 

least" the 5 criteria delineated in 49 USC §11324(b). which includes 'the eftect of the proposed 

transaction on the adequacy of transportation to the public Applicams suggest that the Board is 

requiied to view this issue against the background of Congressional semiment expiessed almost 30 

-3 



years ago, where merger? and consolidations were to be "favored"/̂  (CSX/NS- 176, at HC-31) Of 

course, the rail industry was much difterent then, and there are now only 5 mega-carriers in the entire 

country, with that number to be reduced to 4 if this transaction is approved .Accordingly, it has 

become increasingly more important for the Board to understand precisely what eftect the transaction 

will have on the essential services requi. wd by affected shippers Whereas the ICC could be a more 

disinterested overseer of consolidatio.is, the Board does not have that luxury but must instead be 

more certain that the transaction will not adversely affect rail sen, ice to the public as the publio has 

run out of alternatives. 

The Applicants suggest that the "only cognizable harm claimed by any party to this proceeding 

purports to be harms resulting from a reduct-on in conipetition " Based upon this premise, they 

contend that the Board can only impose conditions that are designed to remedy "actual reductions 

in competition " (Id., at HC-36) In doing so. .Applicants do not even recognize that the issue of 

diminished service exists or that the Board might need to remedy that problem with appropriate 

ccnditions 

But the Applicants are wrong Just as UP and BNSF, in UP SP, papered over the effect 

vvhich that transaction vould have on service to the public, the .Applicants here would have the Board 

iunore the consequf-.ices that their plan vvould have on individual shippers In UP SP, UP and BNSF 

assured the uoard that they really would be able to provide adequate and competitive service, for 

In fact, the legislative history does not explain what Congress meant when it instructed the 
ICC to consider adequacy of transportation to the public " See Lemoille Valley Radroad Co. v ICC, 
"̂11 F :̂ d 2 '̂̂ . 3 11 (D C Cir 1983) The word "adequate" should theretore be given its "ordinary 
meaning " Id 



example, at IP's facilities at Pine Bluff"and Camden, Arkansas.' and that both carriers would compete 

for the traffic and eftectively replace the efficient and competitive balance that existed prior to the 

merger In the short time since that transaction was approved and consummated, it has become 

paintlilly obvious that those assurances were misguided, short-sighted and in any event Talse, and that 

neither UP nor BNSF had the slightest idea how to provide any, let alone competitive, service to 

those and hundreds of other points. 

When shippers come forward to question what will be left \fthis transaction is approved in 

precisely the same form that the Applicants have proposed, they are entitled to be heard If the 

transaction will harm essential services received by shippers, ihat consequence must also be remedied 

by appropriate conditions "A service is essential ifthere is a sufticient public need for the service and 

adequate ahemative transportation is not available " 49 C F R 

vj 1180 l(c)(2)(ii) In determining whether an "adt uate" altemative to a particular service is 

available, and thus whether the service is essential, relevant considerations include "whether loss of 

existing service will cause substantial harm to the local economy or to shippers who now use that 

service;" lemoille Valley Railroad Co. vH'C. 711 F 2d 295. 311 (DC Cir 1983) 

n . CONDITIONS MI ST BE IMPOSED TO PRESERV E ESSENTIAL SERV ICES 

A. Without Conditions Fs.sential Rail Service Is Threatened 

IP currentiv has a unique contract with CR, by which that carrier provides IP with dedicated 

car single-line unit train service /// hoii. directions over the approximately 228 miles between IP's Erie 

and Lock Haven. Pennsylvania paper niaking facilities In providing this service, CR uses IP cars and 

' .As th>. Board will recall, these are major mills located at what were "2-to-1" points along the 
Houston-Memphis corridor 



trav erse* (1) appro:.imately three miles over a CR rail line from IP's Erie Mill to the OD Yard in Erie; 

(2) approximately 150 miles between the OD Yard in Erie and Emporium over an .Allegheny & 

Eastern Railroad (".ALY" ) line, pursuant to a trackage rights agreement, and (3) approximately 75 

miles over a CR rail line between Emporium and Lock Haven Thrcgh this operation. IP is able to 

ship wood pulp manufactured at the Erie mill to the Lock Haven mill, and to ship pulpwood and logs 

trom various intermediate origin points to the Erie mill (lP-4, at 3-4) 

W hile this operation is highly eftlcient ~ and plays a significant role in supporting the 

economic v iability of IP s Erie and Lock Haven facilities* -- it requires a great deal of ""ail crew 

cooidination due to timing constraints First. CR only has access to the .ALY line duiing a 12-hour 

vv indovv between 6 PM and 6 .AM each day. as . \ L \ uses the line for its own tratlic during the 

remainder ofthe dav Second, given the need to switch both Erie and Lock Haven. CR needs the full 

12-liours that are available to traverse the 228 miles between the 2 points, ifthere is any delay, the 

crews go "dead on the law." pursuant to the provisions of 45 I S C vj 61. so that the train either 

simplv stops for the day or CR has to bring in a second crew If either of these events occur, the 

costs go up and the operation is likelv to become uneconomic 

- IP has been reducing capacitv and jobs at Erie due to its relatively high operating cost, at this 
time, employment at the Erie mill has been reduced to 1.068 employees In the event the existing 
efficient rail service is lost, the mill's remaining operations and those jobs would be lost further, 
a large number of other jobs in this economicallv distressed rer.ion. including the 677 positions at the 
Lock Haven mill, mav not survive Id,, at -f The fact that such "substantial harm to the local 
economv" would result from the loss of the single-line service establishes that the service is 
essential" within the meaning of 49 CFR 1180 1(c)(2) l emoille Valley Railroad Co.. 711 F 2d 

at 311 .See also Hroiliei-luHnl of\kii i i t t nance of M ay Employees v R '(', 698 F 2d 3 15. 3 19 n 14 (7th 
("ir 1983) c Essential serv ices are basically those the depriv ation of which would result in inadequate 
Norv ice to the public") 

- 6 -



Unfortunately, this operation epitomizes why single-line service is often far superior to a joint-

line operation. The issue is timing and coordination Since CR controls the entire operation at 

present, it can — and does — ensure that the local crew brings the pulp loaded cars from the Erie mill 

to the OD Yard in time to meet the oad crew, which then has 12 hours to traverse the 225 miles over 

the .AL Y/CR and complete the trip to Lock Haven during both the 12-hour window permitted by the 

ALY trackage rights agreement and the hours of service permitted by statute. 

That control plainly will not be possible if the transaction is aporoved without appropriate 

service protective conditions NS will simply not be abl ^ to control CSX" local crews to ensure the 

requisite strict levels of coordination Nor is there any indication that NS even desires to do so. as 

boll NS and CSX have shown no interest in providing any assurance of their intention or ability to 

do what is necessary to preserve this unique service. 

B. The Applicants" Su^^estion That IP Will Benefit Is Unsupported 

The Applicants have responded to IP s well-founded concems with 4 pages of groundless 

denials and assurances After reciting the obvious fact that IP is a large producer and shipper of 

forest products. Applicants point out that a number of current routings from IP mills in the South and 

Southw est United States vvill go from joint-line to single-line Thus, in Applicants" view, these a. e 

"ov erall benefits"" that IP will receive, so that IP is guilty of ingratitude by complaining "about one 

isolated movement"' (CS.X/NS -176, at HC-493-94 ) 

In the first place, there is nothing in this record indicating that the change of some joint-line 

to single-line routes will resull in reduced transit times for IP"s goods, or that the movement of IP 

- 7 -



ow ned or leased cars will be facilitated, or that it w ll receive lower transportation rates - IP 

understands that single-line service may , under certain circumstances, be more efficient than joint-line 

service That, ofcourse, ŝ precisely the case vvith respect to the Erie-Lock Haven movement It 

does not necessarily follow, how ever, that this transition from joint-line to single-line service will 

v'cid any benefits for IP or IP"s customers 

One ofthe public benefits typically considered as a justification for a merger is that shipper 

rates can be reduced due to lower rail operating costs While those assertions rarely prove to be true, 

given the acquisition ;ost ofthis transaction it is unlikely that the change-over from joint to single-line 

rates will result in lower freight rates Certainly, the Applicants have not provided any details about 

that topic .A legitimate question, then, is precisely what were the "overall benefits" to be? 

C. The Applicants Have Given No Con.sideration To The Serious Is.sues IP Raised 

We now turn to .Applicants" "assurances " that all will be well with respect to the Erie-Lock 

Haven single-line routing The Applicants state, first, that IP's Comments recognized that "CSX and 

NS plan to continue the current service that IP receives " (CSX-/NS-176, at HC-495). 

In making this statement, .Applicants apparently were referring to the following sentence in IP's 

Comments 

To lhe exleni they have even f^c . t-d on the issue. CSX and NS contemplate 
prov iding joint-line service between the points. 

- The Applicants certainly had the opportunity to present such evidence in their rebuttal filing, 
as thev obtained detailed infomiation of IP'sjoinv line routings from IP during discoverv Ofcourse. 
Nince these parties already serve IP. they had this information in their data bases well before 
discoverv. so that they had ainple time to analyze the potential affects - both positive and negative — 
much earlier than rebuttal That .Applicants did not provide any details implies at least that their 
reliance on unspecified overall benefits to IP is entitled to no weight 
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(IP-4. at 2; emphasis supplied ) Applicants obviously have missed the point of that sentence IP was 

onlv pointing out that the Applicants did not yet know how the required service would be provided, 

because they had not even t'lought about it ̂  That this would be a joint-line service simply states the 

obvious, as the lines ove w hich CR operates this service are to be conveyed to both CSX and NS 

The ofi.y "operational p anning" to which the Applicants' had given any thought was the knee-jerk 

refusal of CSX to give NS the right to access directly the Erie mill from OD yard, a distance of 3 

miles; certainly, there is nothing in this record indicating how this coor '-nation will be accomplished 

.Accordingly, today. 8 months after their application was filed with the Board, the Aoplicants still do 

not know how the operation is to be conducted in a way that would ensure that the quality of that 

service will be preserved 

Applicants suggest that NS will be able to operate over the ALY line during the same 12-hour 

time period that CR currently enjoys, thus, they imply, the character of the serv ice will not change 

To support this. Applicants point out that CR today switches the Erie mill with a local crew, and 

Lock Haven is switched by a shortline, the Nittany & Bald Eagle Railroad Company ("NBE") ̂  But 

- At the time IP filed its Comments. CSX w as not even aw are of how the Erie-Lock Haven 
service was presently conducted When IP asked CSX. in discovery, to describe its plans, if any, to 
participate in this unit train service, it stated 

CSX does not know the allocation of responsibilities and operations 
between the shortline and Conrail 

(IP-4. at 12 and Exhibit A ) 

6 Applicants used the existence ofthe NBE to challenge the character of the semce being 
provided, contending that this "means that the service is not strictly single-line today "" (CSX-NS-
I 76. at HC-195 This suggestion is palpably false, as NBE switches Lock Haven as CR's agent, 
operates over CR's tracC does not appear on the billing, and is not a joint-line carrier in this 
operation 
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this is significantly diflferent from what would result after the planned transaction due to the need for 

inter-company coordination. It is one thing for CR to be able to require that its local crews or agent 

coordinate with its road crew operating over the 225 miles of track It is another thing altDgether 

when this needs to be coordinated by 2 separate and distinct railroads, with the crews reporting to 

separate management working under diflferent work mles and answering to diflferent priorities 

.Although IP has been seeking a:;surances that the "single line character of this serv̂ ice" will be 

preserved on a post-consummation basis ever since the application was filed, the Applicants have 

utterly failed to explain how that will occur or why the vague assurances of their counsel can or 

should serve as a substitute for contractual commitments. 

Regrettably, IP has been down this road too often As noted at the outset ofthis brief, 2 years 

ago I 'P n̂d BNSF made similar assurai'ces that they could and would provide efficient service at, 

tor example, •'ine BlufTand Camden. .Arkansas Today, IP cannot get UP switch crews to bring 

emptv cars from the former SP yard at Pine Bluft', a mere V2 mile from that mill And, 

notwithstanding i's assura.ices and commitments to the Board and IP, the BNSF is a "paper 

competitor" only, providing no service at all. 

Nonetheless, in /IP SP the UP and BNSF at least attempted to put together an operating plan 

to explain how they would be able to continue competitive service to IP's Pine Bluflf and Camden 

mills \\ hile IP had good cause to believe that they could not accomplish what was promised, those 

parties at least understood their obligation to demonstrate that IP s service would not be adversely 

affected by that transaction By contrast, NS ?nd CSX liave yet to even consider how they would 

handle this operation Rather than contemplate any change in their master plan so as to permit NS 

to switch the Erie inill from the OD yard. Applicants contemptuously dismiss IP"s concern with vague 
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assurances not to worry This approach is a guaranteed prescription that the required-and existing— 

service will end on the date their proposal is consummated, unless the transaction is properly 

conditioned;̂  

D. IP s Concerns Ahout increased Costs Are Not Speculative 

Applicants contend, next, that IP's concem of "greatly increased costs'" should the character 

ofthe service be adversely aft"ected, "is entirely speculative and, in any event, does not constitute the 

sort of hami that the Board should remedy " Id. This, ofcourse. is no response at all and is factually 

and legally w ronj,. 

As support for the contention that IP will not have increased costs, .Applicants point out that 

the existing contract extends through the end ofthe current year But if NS experiences frequent 

delays and increased crew and equipment costs due to coordination problems with CSX, does anyone 

seriously believe lhat the rail rates will not escalate'̂  Certainly, we have not heard any suggestion 

from Applicants that they are committing not to increase those charges 

Of equal importance, delays will also adversely atTect the economics of mnning those mills 

in several ways First, inventories will need to grow in order to keep the mills mnning on days when 

the CS.X/NS interchange does not work. Second, since CR has been unwilling to invest in these rail 

cai.v it is IP"s private cars that are used to service this traftle. hence, cycle time delays vvill necessarily 

increase the Erie mill's costs Third, if the unit train operation comes to an end, IP estimates that it 

Indeed, the historv ofthe relations between CS.X and NS teaches that they do not routinely 
coordinate their operations .As one example. IP has been trying for 2 years to gel CS.X and NS to 
coordinate their activ ities so that shipments of sodium chlorate produced at Nixon, GA could be 
moved via rail to a mill at Riegelwood. NC pursuant to a modest transit schedule Due solely to the 
carriers' inabilitv to work together. IP has experienced over S400.000 in increased costs and\\a<i 
plant shut-downs There is no reason to believe that NS and CSX will magically do better at Erie and 
Lock Haven tha. thev do at Nixon and Riegelwood. 
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would need to triple the car fleet needed to service the Erie mill, this is a cost that mill cannot absorb 

And, finally, if the Erie mill shuts down, the future ofthe Lock Haven mill which today sources the 

essential wood pulp raw material from Erie, vvould be in similar jeopardy Thus, unless Applicants 

are willing to indemnify IP from problems caused by their coordination problems, it ill behooves them 

to suggest that the obvious consequences of their serv ice failures are in any way speculative. 

E. IP's Concerns Must Be .Addres.sed 

Without anv support. .Applicants argue that IP's concerns, even if tme, cannot be remedied;' 

The sheer arroganc of that contention demonstrates how far these railroads have evolved, changing 

from an industry that grew up to prov ide reliable service to the shipping public to corporations that 

disclaim any semblance of such an obligation 

IP wel' understands that railroads must be economically viable, and certainly there is no 

suggestion that (. SX. NS or CR are wanting from a financial standpoint But cavalierly dismissing 

concerns that some rail shippers may be substantially disadvantaged is another example of the 

Applicants' strategy to ' ̂ nore facts that are inconvenient. 

The possibility that IP mav' have to close the Erie mill unless the existing service is maintained 

is unrebutted in this record Simply stated, these are exactly the type of issues that must be addressed 

before anv generalized statement that the proposed transaction vvill have "public benefits" can have 

anv meaning .Stv ! emoille I alley Railroad Co.. 711 F 2d at 311 -312 (holding that the ICC ought 

10 consider imposing serv ice protective conditions where a iransaction results in situation where "a 

shipper cannot earn a fair return, or can do so only by sharply curtailing operations"). 

* .According to .Applicants, assertions of "greatly increased costs"' do "not constitute the sort 
of harm that the Board should remedy " (CS.'>C/NS-176, at HC-495) 
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F. The NITL Agreement Does Not Address This Issue 

.Again, without any support or understanding ofthe problem, the .Applicants' contend that the 

"rate protections of the NITL Agreement" somehow resolve the issue (CSX/NS - 176, at HC - 495) 

We assume that Applicants are referring here to Section II C of their Agreement with NIT League, 

which pertains to "Specification of Transportation Contract Movement Responsibilities " 

This provision in no way ameliorates the problems caused by .Applicants' plan, since it does 

not address situations where a shipper is losing single line service Instead, the .Agreement is literally 

inlended only to provide a remedy in situations where one carrier is providing deficient service In 

that event, the shipper may attempt to seek to transfer the service responsibilities to the other carrier 

That is simply not a cure to the issues raised by the prospective termination of CR's single-line 

service .As the sole remedy contemplated vvould be to switch the obligations of NS and CS.X 

'assuming IP prevailed in an arbitration to be held no sooner that 7 months after the consummation), 

the essential single-line character ofthe service vvould still have been arbitrarily terminated If that 

service cannot be eflfectivelv provided where NS provides the 225-mile service between OD Yard and 

Lock Haven and CSX handles the 3-mile leg between OD Yard and Erie, is there any reason to 

believe that simply switching the carriers' respective obf'iations would somehow cure the problem'̂ ' 

IH. THE BOARD SHOILD CONDITION ITS APPROVAL OF THE CR 
ACQUISITION ON THE GRANTING OF THE TRACKAGE RIGHTS 
NECESSARV FOR EITHER NS OR ALY TO CONTINUE IP S SINGLE-
LINE UNIT TRAIN SERV ICE BETW EEN IP'S ERIE MILL AND LOCK 
HAVEN 

The STB can prev ent the dire consequences to IP of having its single-line unit train service 

converted to a joint-line service that is likely to be fatally defectiv e, by conditioning its approval of 

the CR acquisition imposing a service protective condition in which either (1) CSX grants trackage 
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rights to NS over the 3 miles of CSX track between IP's Erie Mill and the OD Yard in Erie; or 

(2) NS and CS.X both grant trackage rights to ALY for the purpose of ALY's carrying IP dedicated 

cars over NS's line between Lock Haven and Emporium, and over CSX's line between the OD Yard 

and IP's Erie Mill The alternative — relying on CSX and N'S reasonably lo coordinate their 

operations in order to accommodate IP's shipping needs — is unlikely to be eftective .And. once the 

single-line operation is gone and the mills are closed, it will be too late to unravel the damage -

There is no question that the regulatory prerequisites to imposing the requested conditions 

to preserve IP's essential service are present A condition may be imposed to preserve an essential 

service vvhere the condition (I) is shovvn to be related to the impact ofthe consolidation; (2) is 

designed to enable shippers to receive adequate service, (3) vvould not pose unreasonable operating 

or other problems for the consolidated carrier, and (4) would not frustrate the ability of the 

consolidated carrier to obtain the anticipated public benefits 49 C F R ij 1180 1(d) 

The granting of the service protective condition sought here is necessarily related lo the 

impact ofthe consolidation, as there would be no need for the condition at all if CR's subject rail line 

was not being divided between NS and CSX under the transaction In addition, the service protective 

condition is designed to enable IP to receive adequate service As demciistrated above, the only 

adequate service available to IP with respect to the Erie Mill to Lock Haven movement is the single-

- IP recognizes that the Board has in the past generally resisted intervening into the privately 
negotiated trackage nghts agreements incident to railroad mergers and acquisitions Here, however, 
( S.\ and NS propose to carve up the thousands and thousands of miles of CR rail lines into spheres 
of influence, and their pnv ate agreements are not entitled to the same presumption of reasonableness 
These are public, not private, nghts that are bemg negotiated away, and the Board should look 
carefullv at the tenns ofthe transaction to ensure that it is in fact in the public interesl and not hesitate 
Iv) exercise its unquestioned authority to impose conditions upon the transaction where necessary to 
protect the public inleresl 
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line unit train service which 'he condition will enable IP to maintain There is also no evidence, or 

rational reason to believe, that granting this service protective condition would pose unreasonable 

operating problems for NS or CSX The first option, granting NS trackage rights over CSX, would 

involve only three miles of CSX track Altematively, granting .ALY the trackage rights ovei CSX 

and NS lines as necessary to continue IP's unit train service also wouIJ not pose any unreasonable 

operating problems The track would be occupied during the same time periods by IP's unit-train 

service in any event Finally, the vast public benefits applicants foresee resulting from the transaction 

could hardly be frustrated by the imposition of conditions over the isolated section o*" track that is so 

essential to IP. 

Given CSX' ignorance of the service CR provides IP between the Erie and Lock Haven mills, 

CS.X' and NS' assurances that the quality of services they provide to their customers will improve 

as a result of the CR acquisition oflfer little solace to IP Accordingly, the STB should act, as 

requested herein, to impose this service protective condition 

Respect fialTy^il^mitted, 

Edward D -Greenberg 
Gregg S Avitabile 
GALL AND. KHARASCH & GARFINKLE, P C 
1054 Thirty- First Street, N W. 
Second Floor 
Washington, D C 20007 
(202)342-5200 

Attorneys for Intemational Paper Company 
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CERTIFICATE OF SERVICE 

I certify- that on this 23rd day of Febmary, 1998 I caused a copy ofthe foregoing Comments 
of Intemational Paper Company to be serv ed by facsimile and first-class mail, postage prepaid, on all 
parties that have submitted to the Applicants a Request to be Placed on the Restricted Service List 
in STB Finance Docket No 33388. 

iv^rd D Greenberg 
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