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UNITED STATES OF AMERICA RG&E-2 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATi:>IG LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF 
sxibmitted on behalf of 

ROCHESTER GAS AND ELECTRIC CORPORAIION 

Rochester Gas and E l e c t r i c Corporation ("RG&E" or "the 

Company") hereby submits i t s b r i e f i n t h i s proceeding, i n wnich 

CSX Corporation, CSX Transportation, Inc. ( j o i n t l y , "CSX"), 

Norfolk Southern Corporation and Norfolk Southern Railway Company 

( j o i n t l y , "NS"), ana Conrail Inc. and Consolidated Rail 

Corporation ( j o i n t l y , "Conrail") ( c o l l e c t i v e l y , the "Applicants") 

seek from the Surface Transportation Joard (the "Board") 

aut h o r i z a t i o n under 49 U.S.C. §§ 11323-25 f o r the a c q u i s i t i o n of 

cont r o l of Conrail by CSX and NS and the a l l o c a t i o n of the use 

and operation of Conrail's assets between them. 
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I . STATEMENT OF THE FACTS 

On June 23, 1997, CSX and NS, together w i t h C o n r a i l , 

s u b m i t t e d an a p p l i c a t i o n t o the Board seeking a u t h o r i z a t i o n f o r 

the a c q u i s i t i o n of c o n t r o l of Co n r a i l by CSX and NS and the 

a l l o c a t i o n of the use and o p e r a t i o n of Co n r a i l ' s assets between 

them (the " T r a n s a c t i o n " ) . On August 6, 1997, RG&E t i m e l y 

s u b m i t t e d a Notice of I n t e n t t o P a r t i c i p a t e , thereby becoming a 

Par t y of Record i n t h i s proceeding. 

RG&E i s an investor-owned p u b l i c u t i l i t y s e r v i n g r o u g h l y a 

q u a r t e r m i l l i o n f ^ l e r t r i r and gas customers i n a n i r e - c o u n t y 

u p s t a t e New York s e r v i c e t e r r i t o r y centered around the c i t y of 

Rochester. RG&E competes now w i t h other energy p r o v i d e r s and 

w i l l c o n t i n u e t o do so i n the i n c r e a s i n g l y c o m p e t i t i v e wholesale 

and r e t a i l power markets. 

A major p o r t i o n of the Company's r e t a i l e l e c t r i c customers 

are l o c a t e d i n and around Rochester, as i s Russell S t a t i o n , the 

Company'3 p r i n c i p a l c o a l - b u r n i n g e l e c t r i c g e n e r a t i n g s t a t i o n . 

Russc;ll S t a t i o n receives an average of 650,000 tons of coal per 

year, p r i n c i p a l l y from m.ines i n the Monongahela V a l l e y of 

n o r t h e r n West V i r g i n i a , over l i n e s e x c l u s i v e l y own and operated 

by C o n r a i l . Approximately the l a s t 75 miles of r a i j . l i n e t o 

Rus s e l l S t a t i o n i s i n the e x c l u s i v e c o n t r o l of one r a i l r o a d a t 

present, which, as planned, w i l l continue t o be the s i t u a t i o n 

when CSX succeeds C o n r a i l . 

WASHO::e2404 



- 3 -

On October 20, 1997, RG&E submitted, pursuant t o the 

procedural schedule e s t a b l i s h e d by the Board, i t s .^G&E-l "Protest 

and Request f o r Conditions" ("Protest") i n response t o the 

Tr a n s a c t i o n . I n i t s P r o t e s t , RGiE dem c i s t r a t e d t h a t 

n o t w i t h s t a n d i n g the c o m p e t i t i v e p o t e n t i a l i n the A p p l i c a n t s ' 

proposed a l l o c a t i o n of o r i g i n r i g h t s on the former Monongahela 

R a i l r o a d , the A p p l i c a n t s ' f a i l u r e t o make a v a i l a b l e t o RG&E ei d-

to-end c o m p e t i t i o n from m.ine t o b o i l e r w i l l harm RG&E's 

competitiveness f o r customers' energy requirements i n both 

wholf^salp and r p r a . l power markets. I n a d d i t i o n , RG&E 

demonstrated t h a t the o p e r a t i o n of a r a i l system, such as t h a t 

proposed by the A p p l i c a n t s , wich i r . ' t e r - c a r r i e r s w i t c h i n g charges 

which bear no r e l a t i o n t o the cost of such s e r v i c e represents a 

s i m i l a r c o m p e t i t i v e harm. Acc o r d i n g l y , RG&E requested t h a t the 

Board c o n d i t i o n any order approving the T r a n s a c t i c n w i t h a s e r i e s 

of c o n d i t i o n s designed t o am.eliorate these c o m p e t i t i v e harms 

occasioned t o RG&E as a r e s u l t of the T r a n s a c t i o n . 

On December 15, 1997, the A p p l i c a n t s submitted t h e i r 

" R e b u t t a l " t o the f i l i n g s made by var i o u s P a r t i e s of Record, 

i n c l u d i n g RG&E, as w e l l as t o l a t e f i l i n g s accepted by the Board. 

The Re b u t t a l encompassed (a) A p p l i c a n t s ' response t o i n c o n s i s t e n t 

and responsive a p p l i c a t i o n s , (b) A p p l i c a n t s ' response t o 

comments, p r o t e s t s , requested c o n d i t i o n s , and o t h e r o p p o s i t i o n s , 

and (c) A p p l i c a n t s ' r e b u t t a l m support of the pri m a r y 

WASHOl:62404 
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a p p l i c a t i o n and the r e l a t e d a p p l i c a t i o n s . ^ ^ I n sum, the 

Ap p l i c a n t s responded t o the more than 160 responsive 

a p p l i c a t i o n s , comments, p r o t e s t s and requests f o r c o n d i t i o n s 

which, as c h a r a c t e r i z e d by the A p p l i c a n t s , f a l l i n t o two 

c a t e g o r i e s . These are: (1) requests f o r c o n d i t i o n s t h a t r e l a t e 

t o the s t r u c t u r e and terms of the Transaction as proposed by the 

A p p l i c a n t s , a category which includes RG&E's P r o t e s t , and (2) 

requests f o r c o n d i t i o n s t h a t r e l a t e t o the e f f i c i e n t and safe 

implementation of the Transaction. 

I I . SUMMARY OF THE ARGUMENT 

I n o rder f o r t.he Transaction t o be approved, the Board must 

determine t h a t i t i s c o n s i s t e n t w i t h the p u b l i c i n t e r e s t . The 

Board may, i f i t deem.s necessary, impose c o n d i t i o n s on the 

Tr a n s a c t i o n t o ensure t h a t i t comports w i t h the p u b l i c i n t e r e s t . 

I n I t s P r o t e s t , RG&E demonstrated t h a t , i f adopted as 

proposed, the Tr a n s a c t i o n w i l l cause RG&E c o m p e t i t i v e .iarm>. 

Thus, RG&E o u t l i n e d c o n d i t i o n s which would a m e l i o r a t e the 

a n t i c o m p e t i t i v e e f f e c t s of the Transaction and, thereby, enable 

the T r a n s a c t i o n t o be c o n s i s t e n t wj.th the p u b l i c i n t e r e s t . 

I n response, the P t p i i c a n t s contend t h a t the c o n d i t i o n s 

proposed by RG&E f a i l t o meet the c r i t e r i a e s t a b l i s h e d by the 

- C i t y of Georgetown, I l l i n o i s a p p l i c a t i o n f o r issuance of 
C e r t i f i c a t e or N o t i r e of I n t e r i m T r a i l Use w i t h respect t o a 
r e l a t e d abandonment a u t h o r i z a t i o n soucht m STB No. AB-167 (Sub-
No. 1181X) and STB No. AB-55 (Sub-No. "'551X) . 
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Board f o r the i m p o s i t i o n of such c o n d i t i o n s . However, the 

A p p l i c a r t s o f f e r n o t h i n g t o support t h e r e statements; t h e i r 

c o n t e n t i o n s are .lot supported by evidence or otherwise w e l l 

taken. On the c o n t r a r y , the evidence demonstrates t h a t the 

c o n d i t i o n s proposed by RG&E are warranted and a p p r o p r i a t e . 

I I I . ARGUMENT 

A. The Board Has Authority To Impose Conditions Upon The 
Proposed Transaction In Order To A l l e v i a t e I t s 
Anticompetitive E f f e c t s . 

1. The Transaction Must Be Consistent With The P\iblic I n t e r e s t . 

As the A p p l i c a n t s proclaim, the T r a n s a c t i o n w i l l r e c o n f i g u r e 

the r a i l r o a d i n d u s t r y m the e a s t e r n United States. CSX/NS-176, 

HC-13. A c c o r d i n g l y , r a i l r o a d shippers throughout the eastern 

United States w i l l be impacced. Among such shippers are those 

u t i l i t i e s which depend on CSX, NS or C o n r a i l , e i t h e r i n whole or 

i n p a r t t o d e l i v e r steam c o a l , as the r e c o r d i n t h i s proceeding 

so c l e a r l y demonstrates.- As discussed i n f r a , among these 

u t i l i t i e s , RG&E w i l l be c o m p e t i t i v e l y harmed i f the T r a n s a c t i o n 

i s approved as proposed. 

There i s no d i s p u t e , t h a t i n order t o approve a m.erger o r 

c o n t r o l a p p l i c a t i o n , the Board must f i n d t h a t the t r a n s a c t i o n 

under c o n s i d e r a t i o n i s m the p u b l i c i n t e r e s t . 49 U.S.C. 

- T h i r t e e n e l e c t r i c u t i l i t i e s f i l e d comments and requests fo.--
c o n d i t i o n s . 

WASHCi:92404 



§ 11324 (c; . To determine whether a t r a n s a c t i o n i s c o n s i s t e n t w i t h 

the p u b l i c i n t e r e s t , the Board must, at a minimum, consider: 

(1) the e f f e c t of the proposed tr=^nsaction on the adequacy 
of t r a n s p o r t a t i o n t o the p u b l i c ; 

(2) the e f f e c t on the p u b l i c i n t e r e s t of i n c l u d i n g , o r 
f a i l i n g t o include., o t h e r r a i l c a r r i e r s i n the area 
i n v o l v e d i n the proposed t r a n s a c t i o n ; 

(3) the t o t a l f i x e d charges t h a t r e s u l t from the proposed 
t r a n s a c t i o n ; 

(4, the i n t e r e s t of r a i l c a r r i e r employees a f f e c t e d by th-^ 
proposed t r a n s a c t i o n ; and 

(5) whether the proposed t r a n s a c t i o n would have an adverse 
e f f e c t on co m p e t i t i o n among r a i l c a r r i e r s i n the 
a f f e c t e d region or i n the n a t i o n a l r a i l system. 

49 U.S.C. § 11324(b) . 

I n t h e i r R e b u t t a l , the A p p l i c a n t s summarily dismiss RG&E's 

Pr o t e s t , as w e l l as the p r o t e s t s and requests f o r c o n d i t i o n s 

f i l e d by o t h e r p a r t i e s , by arguing t h a t each of these f i v e 

elements have been met and t h a t through t h e i r f i l i n g s the s e v e r a l 

comrrentors, RG&E included, simply "seek t o deprive o t h e r s o f the 

s u b s t a n t i a l b e n e f i t s of the Tra n s a c t i o n or o b t a i n f o r themselves 

an i m p e r m i s s i b l e advantage m t h e i r p o s i t i o n r e l a t i v e t o the 

s t a t u s quo ante." CSX/NS-175, HC-33. I m p l i c i t i n t h i s argument, 

which i s echoed throughout t h e i r R e b u t t a l , i s the c o n t e n t i o n t h a t 

i f the T r a n s a c t i o n does not lessen c o m p e t i t i o n , a showing which 

the A p p l i c a n t s s t r e n u o u s l y argue has been rriade, i t i s i n the 

p u b l i c i n t e r e s t and t h e r e f o r e should be approved w i t h o u t 

c o n d i t i o n . 
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However, i n assessing whether a proposed t r a n s a c t i o n i s 

consistent-, w i t h the p u b l i c i n t e r e s t , the f i v e elements o u t l i n e d 

above are not exhaustive. The Board i s also guided by the r a i l 

t r a n s p o r t a t i o n p o l i c y added t o the I n t e r s t a t e Commerce Act (the 

"Act") by the Staggers R a i l Act of 1980 (Pub. L.96-448, 94 S t a t . 

1931) and c o d i f i e d at 49 U.S.C. § 10101. 49 C.F.R. § 1180.1(b). 

This p o l i c y emphasizes t h a t , where p o s s i b l e , c o m p e t i t i o n among 

r a i l c a r r i e r s r a t h e r than government r e g u l a t i o n should govern the 

r a i l r o a d i n d u s t r y . A c c o r d i n g l y , the Board m i t s a d m i n i s t r a t i o n 

of the Act should seek: " t o a l l o w , t o the maximum ext e n t 

p o s s i b l e , c o m p e t i t i o n and the demand f o r services t o e s t a b l i s h 

reasonable r a t e s f o r t r a n s p o r t a t i o n by r a i l " (49 U.S.C. 

§ 10101(1)); " t o ensure the development and c o n t i n u a t i o n of a 

sound r a i l t r a n s p o r t a t i o n system w i t h e f f e c t i v e co.Tipetition among 

r a i l c a r r i e r s and w i t h other modes, t o meet the needs of the 

p u b l i c . . . " (49 U.S.C. § 10101(4); ". . . t o ensure e f f e c t i v e 

c o m p e t i t i o n and c o o r d i n a t i o n among and between r a i l c a r r i e r s 

." (49 U.S.C. § 10101(5)); " t o m.amtain reasonable r a t e s where 

t h e r e i s an absence of c o m p e t i t i o n ..." ('.9 U.S.C. § 10101^6)); 

and, " t o p r o h i b i t p r e d a t o r y p r i c i n g and p i a c t i c e s , t o avo i d undue 

c o n c e n t r a t i o n s m market power, and t o p r o h i b i t u n l a w f u l 

d i s c r i m i n a t i o n " (49 U.S.C. § 10101(12)). 

The Board's P o l i c y Statement r e g a r d i n g major r a i l r o a d 

c o n t r o l t r a n s a c t i o n s f u r t h e r define.^ the p u b l i c i n t e r e s t standard 

by s e t t i n g f o r t h a ba l a n c i n g t e s t t c be performed by the Board. 
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See 49 C.F.R. § 1180.1. The P o l i c y Statement p r o v i d e s t h a t the 

Board "weighs the p o t e n t i a l b e n e f i t s t o A p p l i c a n t s and the p u b l i c 

a g a i n s t the p o t e n t i a l harm t o the p u b l i c . " 49 C.F.R. 

§ 1180.1(c). Where p o t e n t i a l harm t o the p u b l i c i s i d e n t i f i e d by 

the Board, i t " w i l l consider whether the b e n e f i t s claimed by 

a p p l i c a n t s could be r e a l i z e d by means other than the proposed 

c o n s o l i d a t i o n t h a t w i l l r e s u l t i n les s p o t e n t i a l harm t o the 

p u b l i c . " I d . Thus, the Board i s not c o n s t r a i n e d by the proposal 

presented t o i t by the a p p l i c a n t s i n a r a i l r o a d c o n t r o l 

proceeding i n v o l v i n g Class I i c i i l u c t i i i e i s , but may consider and 

adopt an a l t e r n a t i v e proposal i f by doing so the p u b l i c i n t e r e s t 

would be b e t t e r served. 

Moreover, i n e v a l u a t i n g whether a p a r t i c u l a r a c q u i s i t i o n 

proposal IS i n the p u b l i c i n t e r e s t , a primary concern of the 

Board i s t o determine whether c o m p e t i t i v e harm w i l l r e s u l t from 

the t r a n s a c t i o n . When e v a l u a t i n g such proposals, the Board and 

i t s predecessor, the I n t e r s t a t e Commerce Commission ("ICC"), have 

sought t o i d e n t i f y "what c o m p e t i t i v e harm i s d i r e c t l y and 

c a u s a l l y r e l a t e d t o the merger" as d i s t i n g u i s h e d from c o m p e t i t i v e 

disadvantages t h a t e x i s t e d p r i o r t o the proposed t r a n s a c t i o n . 

Union P a c i f i c Corporation, et a l . - C o n t r o l and Merger - Southern 

P a c i f i c R a i l Corporation, et a l . , 1996 STB Lexis z2Q *227. I n 

a d d i t i o n , the Board recognizes a r e d u c t i o n or "le s s e n i n g o f 

co m p e t i t i o n " t h a t would a r i s e when two c a r r i e r s c o n s o l i d a t e as 



the kind of harm that would be contrary to the public i i i t e r e s t . 

49 C.F.R. § 1180.1 (c) (2) ( i ) . 

In sum, the scope of the Board'L assessment i n evaluating 

the public i n t e r e s t i n the context of a r a i l r o a d a c q u i s i t i o n 

proceeding i s much broader than the Applicants suggest. The 

Board should, at a minimum, consider whether there w i l l be a 

lessening of competition, but i t should also consider whether 

othei' kinds of competitive harm or disadvantages that would be 

harmful to the public i n t e r e s t would result from the Transaction. 

2. The Board Has Authority To Impose Conditions To Ensure That 
The Transaction I s Consistent With The Public Interest. 

The Board has the a u t h o r i t y to impose on a transaction 

conditions, such as the d i v e s t i t u r e of p a r a l l e l tracks or 

requirement of trackage r i g h t s and access to other f a c i l i t i e s , i n 

order to ameliorate any p o t e n t i a l anticompetitive e f f e c t s and 

ensure that i t i s consistent w i t h the public i n t e r e s t . 49 U.S.C. 

11324(c). The Applicants concede t h i s f a c t . CSX/NS-176, HC-31. 

The Board's a u t h o r i t y to impose such conditions i s broad. 

49 C.F.R. § 1180.1(d); Union Pacific Corporation, et a l . - Control 

- Missouri P a c i f i c Corporation, et a l . , 366 I.C.C. 462, 502 

(1982). I f a transaction i s found to have anticompetitive 

consequences, the Board may invoke such power where c e r t a i n 

WASHOl:62404 
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c r i t e r i a are met. The Board has stated: 

[W] e w i l l not impose public i n t e r e s t conditions on a 
r a i l r o a d consolidation unless we f i n d that the consolidation 
may produce ef f e c t s harmful to the public i n t e r e s t (such as 
an anticompetitive reduction of competition i.n an af f e c t e d 
market), that the conditions to be imposed w i l l ameliorate 
or eliminate the harmful e f f e c t s , that the conditions w i l l 
be o p e r a t i o n a l l y feasible, and that the conditions w i l l 
produce public benefits (through reduction or e l i m i n a t i o n of 
the possible harm) outweighing •'heir harm to the merger. 

Id . at 563-64. 

As discussed more f u l l y below, contrary to the Applicants' 

contentions m t h e i r Rebuttal, each of the conditions proposed by 

RG&E s a t i s f i e s these c r i t e r i a . 

B. The Evidence Establishes That RGScE Will Be Competitively 
Disadvantaged As A Result Of The Treuisaction As Proposed. 

The Applicants make grandiose claims of the dramatic 

improvements i n r a i l transportation a l t e r n a t i v e s afforded by the 

Transaction i n support of t h e i r claim that i t i s w i t h i n the 

public i n t e r e s t . CSX/NS-176, HC-13. However, RG&E has explained, 

that contrary to the Applicants' claims, the Transaction as 

proposed does not improve r a i l t ransportation a l t e r n a t i v e s f o r 

RG&E. On the contrary, the Transaction as proposed w i l l cause 

RG"̂  competitive harm. Accordingly, the Transaction, absent the 

imposition of conditions which ".MII ameliorate t h i s harm, f a i l s 

to s a t i s f y the public in t e r e s t standard as required f o r Board 

approval. 

WASHOl:82404 
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1. The Transaction As Proposed Precludes RG&E From The Benefits 
Of Mine-To-Boiler R a i l Competition And Places RG&E At A 
Competitive Disadvantage. 

As RG&E noted i n i t s P r o t e s t , the proposed d i v i s i o n of 

C o n r a i l p r o p e r t i e s between the CSX system and the NS system, 

which contemplates among o t h e r t h i n g s t h a t both c a r r i e r s -- as 

compared t o C o n r a i l alone, c u r r e n t l y -- be able t o o r i g i n a t e coal 

on the former Monongahela R a i l r o a d System, may c a r r y a p o t e n t i a l 

b e n e f i t f o r RG&E and i t s customers. However, as RG&E 

demonstrated, although the i n t r o d u c t i o n of c o m p e t i t i o n at the 

o r i g i n p o i n t f o r much of the Northeast's bituminous steam coal 

may be h e l p f u l , the A p p l i c a n t s ' e f f o r t s are incomplete and, 

a c c o r d i n g l y , y^-^ld no r e a l p u b l i c b e n e f i t . On the c o n t r a r y , as a 

r e s u l t of the proposed Transaction's p r o v i s i o n of c o m p e t i t i v e 

s e r v i c e t o the b e n e f i t of RG&E's competitors, RG&E w i l l be placed 

at a c o m p e t i t i v e disadvantage i n the wholesale and r e t a i l power 

markets. 

As RG&E explained, the d e l i v e r e d cost of f u e l i s a 

s i g n i f i c a n t element i n the p r o d u c t i o n of e l e c t r i c i t y at R u s s e l l 

S t a t i o n . The f u e l component of the d e l i v e r e d f u e l cost t y p i c a l l y 

tuns no miore than 60%. The r e s t i s consumed i n t r a n s p o r t a t i o n . 

Thus, RG&E i n c u r s many m.ill i o n s of d o l l a r s a year i n r a i l charges 

t o move coal the 350 or so miles from mine t o b o i l e r . A l l of 

those d c l l a r s are i n t u r n r e f l e c t e d m RG&E's cents-per-

k i l c w a t t h o u r e l e c t r i c i t y p r i c e , the measure by which RG&E 

WASHOl:62404 
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competes w i t h other .<^,ellers of e l e c t r i c i t y i n the wholesale power 

market. Acc o r d i n g l y , RG&E must ho l d t h a t p r i c e t o a minimum 

c o n s i s t e n t w i t h i t s c o n t i n u i n g o b l i g a t i o n t o p r o v i d e r e l i a b l e , 

h i g h - q u a l i t y sex^vice and i n order t o remain c o m p e t i t i v e i n the 

i n c r e a s i n g l y c o m p e t i t i v e wholesale and r e t a i l power markets. 

N o t w i t h s t a n d i n g the A p p l i c a n t s ' proposed r e s t r u c t u r i n g of the 

c o m p e t i t i v e options a v a i l a b l e at the o r i g i n p o i n t , RG&E w i l l be 

c a p t i v e t o a s i n g l e c a r r i e r f o r the l a s t 75 miles of s e r v i c e t o 

the d e s t i n a t i o n . So long as the d e s t i n a t i o n l e g of the 

t r a n s p o r t a t i o n i s locked up by a s i n g l e c a r r i e r , RG&E's a b i l i t y 

t o minimize the d e l i v e r e d p r i c e of f u e l and thu.i m a i n t a i n a 

c o m p e t i t i v e p r i c e f o r e l e c t r i c i t y i s s u b s t a n t i a l l y j e o p a r d i z e d . 

This s i t u a t i o n i s compounded by the f a c t t h a t , as the 

evidence c l e a r l y demonstrates, competitors of RG&E w i l l o b t a i n 

access t o both CSX and NS under the Transaction.^ As a r e s u l t , 

t h e i r c o m p e t i t i v e p o s i t i o n s i n wholesale and r e t a i l power markets 

w i l l be s u b s t a n t i a l l y improved over the s t a t u s quo ante and, 

a c c o r d i n g l y , over RG&E as these u t i l i t i e s are able t o minimize 

t h e i r d e l i v e r e d cost of f u e l as a r e s u l t of t h e i r access t o 

c o m p e t i t i v e r a i l s e r v i c e . 

I n sum, RG&E w i l l s u f f e r a d i r e c t c o m p e t i t i v e harm as a 

r e s u l t of the merger. Rather than p r o v i d e RG&E r a i l 

^ These i n c l u d e , i n t e r a l i a . A t l a n t i c C i t y E l e c t r i c ' s 
Deepwater and England Pla n t s , Vineland's H.M. Down Plant m New-
Jersey, P h i l a d e l p h i a E l e c t r i c Company's Eddystone p l a n t and 
D e t r o i t Edison's River Rouge and Trenton p l a n t s . 
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t r a n s p o r t a t i o n a l t f n a t i v e s end-to-end from mine t o b o i l e r , which 

would enable RG&E t o m.inimize i t s p r i c e f o r e l e c t r i c i t y and 

remain c o m p e t i t i v e i n wholesale and r e t a i l power markets, the 

A p p l i c a n t s ' proposal i n s t e a d places RG&E at a c o m p e t i t i v e 

disadvantage v i s - a - v i s o t h e r u t i l i t i e s i n the Northeast. 

S i g n i f i c a n t l y , the A p p l i c a n t s have p r o f f e r e d no evidence t o the 

c o n t r a r y . 

The obvious s o l u t i o n t o t h i s c o m p e t i t i v e harm i s t o make 

a v a i l a b l e t o RG&E m i n e - t o - b o i l e r c o m p e t i t i o n . As RG&E expl a i n e d 

i n i t s P r o t e s t , the j o i n t o p e r a t i n g r i g h t s e s t a b l i s h e d f o r the 

former Monongahela R a i l r o a d System c o n t a i n a prospect f o r such 

c o m p e t i t i o n . To convert t h a t prospect i n t o a t r u l y c o m p e t i t i v e 

market f o r t r a n s p o r t a t i o n of u t i l i t y steam coal i n the Northeast 

would r e q u i r e the opening of c e r t a i n r a i l l i n e segments planned 

t o be c o n t r o l l e d by ] u s t one of the two successors t o C o n r a i l . 

I n RG&E's case, t h a t would p r i n c i p a l l y i n v o l v e opening p o r t i o n s 

of the East-West C o n r a i l l i n e s m upstate New York (the o l d New 

York C e n t r a l mam l i n e and the West Shore l i n e ) from Rochester 

westward t o B u f f a l o and eastward t o Lyons, N.Y., so t h a t N o r f o l k -

Southern and perhaps o t h e r c a r r i e r s mig use those l i n e s now 

planned f o r e x c l u s i v e CSX c o n t r o l . ^ A second a l t e r n a t i v e t o CSX 

f o r the Rochester m e t r o p o l i t a n area could be e s t a b l i s h e d through 

an a u t h o r i z a t i o n t o a shor t haul c a r r i e r (e.g., B u f f a l o & 

i C u r r e n t l y C o n r a i l ' s water l e v e l r o u t e , MilePost 437 
( B u f f a l o , N.Y.) t o MilePost 335 (Lyons, N.Y.). 
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Pittsburgh Railroad) to bridge the gap bf?tween Rochester in the 

north and the short haul carrier's southern connections with the 

Norfolk-Southern system in New York's Southern Tier area.-' To 

round out the real competition this route opening would achieve, 

it would be particularly helpful to RG&E if carriers in addition 

to CSX could be authorized to use the spur iine within Rochester 

which transports the Company's coal from ••he main lines in the 

western part of the city through its northerly portions and into 

the Company's terminus at Russell Station in the adjoining suburb 

of Greece, a 10-mile distance '-

The opening of these p o r t i o n s of the Northeast r a i l system 

i n the manner described would provide the o p p o r t u n i t y f o r two 

sepa-^ate c a r r i e r s t o move RG&E's coal from o r i g i n through t o 

d e s t i n a t i o n , p l u s the o p p o r t u n i t y t o combine segments on these 

c a r r i e r s ' l i n e s w i t h s h o r t haul l i n e s i n the area south of 

Rochester. Such an outcome would be c o n s i s t e n t w i t h t h a t gained 

by RG&E's competitors i f the Transaction were t o be approved as 

proposed. I n sum, i f such steps were t o be taken, the 

Tra n s a c t i o n would, r a t h e r than hatm RG&E, r e s t o r e the c o m p e t i t i v e 

balance w i t h respect t o the t r a n s p o r t a t i o n component of RG&E's 

cost of d e l i v e r e d f u e l w i t h t h a t of i t s c o m p e t i t o r s i n the 

^ C u r r e n t l y C o n r a i l ' s Corning Secondary, MilePost 70 (Corning, 
N.Y.) t o MilePost 0 (Lyons, N.Y.). 

-̂ C u r r e n t l y C o n r a i l ' s C h a r l o t t e Running Track at CP 373 t o 
t e r m i n a t i o n a t RG&E's Rassell S t a t i o n . 

WASHOl:82404 
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wholesale and r e t a i l power markets, thereby ameliorating the 

anticompetitive e f f e c t s of the Transaction as proposed. 

In order to achieve t h i s r e s u l t , RG&E proposes that the 

Board condition approval of the Transaction on the two f o l l o w i n g 

conditions: 

(1) The a v a i l a b i l i t y to the Rochester, New York area of 
qenuine competition between at least two long haul r a i l 
c a r r i e r s as well as such competition between them and 
shorthaul c a r r i e r s _or t r a f f i c over suitable segments of 
tra n s p o r t a t i o n routes i n and around Rochester. In 
p a r t i c u l a r , such competition should be created and fostered 
f o r the e n t i r e route between the former Monongahela Railroad 
System i n northern West V i r g i n i a and RG&E's Russell Station 
i n suburban Rochester 

(2) The vigorous pursuit of competition between the 
applicant longhaul c a r r i e r s for the business of shipp^-rs 
outside j o i n t access areas. In p a r t i c u l a r o r i g i n c a r r i e r s 
must be open to reaching reasonable contract provisions with 
shippers over route segments where another c a r r i e r i s 
capable of providing origin-to-dest.ination through service. 

2. The Provision Of Fair Switching Fees Ameliorates The 

Competitive Harm Occasioned By The Transaction As Proposed. 

Apart from, the competitive harm the Transaction occasions on 

RG&E as a re s u l t of Applicants' f a i l u r e to miake available to RG&E 

end-to-end competition m coal transportation service, there 

rem.ains a singular need to ensure that r a i l r o a d charges exacted 

fo r essential services, such as those incurred i n sv;itching 

t r a f f i c from one c a r r i e r to another, be held to compensable --
not excessive -- lev e l s . 
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As RG&E explaine-", i n i t s experience with Conrail and 

predecessor c a r r i e r s over many years, RG&E has been subjected to 

charges, or the threat of charges, f o r i n t e r - c a r r i e r switching of 

i t s coal t r a f f i c that are p l a i n l y exorbitant, u n f a i r and 

u n r e a l i s t i c . These charges, which bear no r e l a t i o n to the cost 

of the service requested, are c l e a r l y designed to discourage use 

of c a r r i e r s other than the one c o n t r o l l i n g the switching point. 

The imposition of such charges impedes the use of short haul 

c a r r i e r s f o r l o c a l movement of t r a f f i c and even short movements 

by long-haul c a r r i e r s where economies m over^.ll t r a n s p o r t a t i o n 

can be achieved, thereby placing those subject to such charges at 

a competitive disadvantage. 

Accordingly, as RG&E explained, making such charges p ^ r t of 

a challengeable, reasonably-priced destination service would 

remove t h i s competitive obstacle. To that end, RG&E proposed 

that the Board adopt the following two add i t i o n a l conditions: 

(1) The discontinuance of the r a i l r o a d practice of charging 
exovbitant fees for essential services such as switching 
t r a f f i c from, one c a r r i e r to the other, p a r t i c u l a r l y i n the 
routing of RG&E coal t r a f f i c m upstate New York. The Board 
should provide a simple, inexpensive procedure f o r 
determining a f a i r , non-discriminatory switching charge i n 
those locations noted herein pertinent to coal d e l i v e r y to 
Russell Station. 

(2) The destination c a r r i e r , as part of i t s challengeable, 
reasonably-priced o f f e r of service over the desti n a t i o n haul 
of t r a f f i c f o r which a shipper has contracted w i t h another 
c a r r i e r for o r i g i n a t i o n , must include any switching charges 
necessitated by the i n t e r - c a r r i e r connection and do so at a 
price reasonably related to the cost of such switching 
service. 

WASHCI:824 04 
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C. The Imposition Of The ConoiLions Proposed By RG&E I s Wholly 
Consistent With The Board's Conditioning Power. 

1. The Conditions Proposed By RG&E Meet The Necessary C r i t e r i a 
To Be Imposed Upon The Transaction By lhe Board. 

Given the substantial competitive harm occasioned by the 

Transaction on RG&E as demonstrated by the evidence presented, 

RG&E proposes that the Board invoke i t s conditioning power and 

condit i o n any grant of authorization on those reforms o u t l i n e d 

above. As demonstrated supra, these conditions ameliorate the 

competitive harm which w i l l be i n f l i c t e d on RG&E i f the 

Transaction i s permitted to be implemented as proposed. 

In t h e i r Rebuttal, the Applicants contend that the 

conditions proposed by RG&E should be rejected because "they do 

not meet the legal standards established by the Board, and they 

would dramatically restructure the Transaction i n ways that would 

undermine many of i t s benefits." CSX/NS-176, HC-460. However, 

the Applicants have provided no evidence to support t h i s 

contention. Clearly a r e j e c t i o n of the conditions cannot rest on 

t h i s bald assertioi.. As the Board has noted, "Applicants' 

statements m>ade on re b u t t a l here do not con s t i t u t e new evidence." 

Decision No. 66, February 2, 1998. 

The record demonstrates that RG&E's proposed conditions meet 

the necessary c r i t e r i a to be imposed upon the transaction by the 

Board. F i r s t , the Transaction produces e f f e c t s harmful t o the 
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public i n t e r e s t . I t i s uncontroverted that RG&E w i l l s u f f e r 

competitive harm, as a re s u l t of being a captive shipper f o r 

d e l i v e r i e s to Russell Station while, as a di r e c t s u i t of the 

Transaction, i t s competitors w i l l gain a competitive rivantage 

w i t h respect to the cost of fu e l delivered by r a i l . 

Second, that the conditions proposed by RG&E w i l l ameliorate 

the c i t e d harms i s unrefuted. The a v a i l a b i l i t y of mine-to-boiler 

competition f o r RG&E does not as the Applicants allege represent 

an attempt to "seek to deprive others of the substantial benefits 

of the Transaction or obtain f o r themselves an impermissible 

advantage i n t h e i r p o s i t i o n r e l a t i v e to the status guo ante." 

CSX/NS-176, HC-33. Rather, the a v a i l a b i l i t y of such competition 

w i l l ensure that RG&E w i l l have the opportunity to minimize i t s 

cost of f u e l delivered by r a i l m the same manner which the 

Transaction affords i t s competitors i n the s i g n i f i c a n t l y 

reconfigured r a i l r o a d industry i n the eastern United States, 

i . e . , the status quo ante. The imposition of d i s c i p l i n e d 

switching charges w i l l go f a r to ensure that cu'-h competition i s 

i n fact r e a l i z e d . 

T h i r d l y , aside from the conclusory statement that the 

imposition of the proposed conditions would "dram.atically 

r e s t r u c t u r e the Transaction i n ways that would undermine many ot 

I t s b e n e f i t s " (CSX/NS-176, HC-460), the Applicants have presented 

no evidence to support t h i s claim or demonstrate m any way that 

the implementation of the proposed conditions i s not 
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o p e r a t i o n a l l y f e a s i b l e . Given the A p p l i c a n t s ' a b i l i t y t o 

i n s t i t u t e changes i n o r i g i n r i g h t s on the former Monongahela 

R a i l r o a d and elsewhere which r e f l e c t p o t e n t i a l gains i n r a i l 

c o m p e t i t i o n , and t o do so i n an economically e f f i c i e n t manner, 

the r e c o r d demons'.rates t h a t the A p p l i c a n t s are not precluded 

from im.plementing such changes t o achieve l i k e r e s u l t s w i t h 

respect t o RG&E. 

F i n a l l y , i t i s c l e a r t h a t implementation of the c o n d i t i o n s 

proposed by RG&E w i l l produce p u b l i c b e n e f i t s by a m e l i o r a t i n g the 

c o m p e t i t i v e ha.;m occasioned by the merger and do so w i t h o u t 

harming the Transaction. The A p p l i c a n t s have presented no 

evidence t h a t implementation of the c o n d i t i o n s proposed by RG&E 

would dimanish i n any way the e f f i c i e n c y gams which the 

A p p l i c a n t s so st r e n u o u s l y c l a i m r e s u l t from the T r a n s a c t i o n . 

I n sum, i t i s uncontroverted t h a t the c o n d i t i o n s proposed by 

RG&E s a t i s f y those c r i t e r i a necessary f o r the Board t o invoke i t s 

c o n d i t i o n i n g power. Acc o r d i n g l y , they should be adopted. 

2. The Imposition Of The Proposed Conditions I s Warranted I n 
Light Of The Benefits Afforded The Applicants By Approval Of 
the Merger. 

I n a d d i t i o n t o the f a c t t h e t , as demonstrated above, the 

c o n d i t i o n s proposed by RG&E meet the necessary c r i t e r i a t o be 

imposed upon the Tr a n s a c t i o n by the Board, a d d i t i o n a l 

c o n s i d e r a t i o n s warrant an exer c i s e of the Board's c o n d i t i o n i n g 

power m t h i s i n s t a n c e . 
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The A p p l i c a n t s seek Board approval of a t r a n s a c t i o n which 

w i l l r e c o n f i g u r e the r a i l i n d u s t r y i n the Northeast. Such 

approval w i l l of course confer upon the A p p l i c a n t s s i g n i f i c a n t 

economic b e n e f i t . Although the Ap p l i c a n t s j u s t i f y such b e n e f i t 

on the a s s e r t i o n t h a t the Transaction i s i n the p u b l i c i n t e r e s t 

because i t increases r a i l c o m p e t i t i o n i n the Northeast, i t i s 

un c o n t r o v e r t e d t h a t , i n the post-Transaction Northeast, one l e s s 

r a i l r o a d w i l l remain and each s u r v i v i n g A p p l i c a n t w i l l be 

p o s i t i o n e d t o ex e r c i s e monopoly power on c e r t a i n r o u t e s . 

D e l i v e r i e s of coal t o RG&F, absent the i m p o s i t i o n of the 

c o n d i t i o n s proposed, w i l l be but one such example. 

The A p p l i c a n t s should not be p e r m i t t e d t o reap such economic 

b e n e f i t s from a Tr a n s a c t i o n which f a i l s t o f o s t e r the j o i n t use 

of f a c i l i t i e s and, a c c o r d i n g l y , f a l l s d e cidedly s h o r t of 

e s t a b l i s h i n g t r u e r a i l c o m p e t i t i o n i n the Northeast. The p r i c e 

t o be exacted from a p p l i c a n t s seeking t o g a i n Board approval and 

reap the b e n e f i t s of a merger i s r e f l e c t e d i n the p o l i c y g u i d i n g 

the Board m i t s e v a l u a t i o n of such mergers. That p o l i c y 

r e q u i r e s the Board i n t e r a l i a " t o ensure the development and 

c o n t i n u a t i o n of a sound r a i l t r a n s p o r t a t i o n system w i t h e f f e c t i v e 

c o m p e t i t i o n among r a i l c a r r i e r s and w i t h other modes, t o meet the 

needs of the p u b l i c . . . " (49 U.S.C. § 10101(4)); and ". . . t o 

ensure e f f e c t i v e c o m p e t i t i o n and c o o r d i n a t i o n among and between 

r a i l c a r r i e r s . . ." (49 U.S.C. § 10101(5)). 
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Given the competitive half-step represented by the 

Transaction as proposed, the Applicants are c l e a r l y not e n t i t l e d 

to reap the benefits of the Transaction. However, as explained 

supra. imposition of the conditions proposed achieves the gains 

i n competition necessary to support approval of the Transaction. 
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IV. CONCLUSION 

WHEREFORE, Rochester Gas and E l e c t r i c C orporation 

r e s p e c t f u l l y requests t h a t the Surface T r a n s p o r t a t i o n Board at a 

minimum c o n d i t i o n any order g r a n t i n g such a p p l i c a t i o n w i t h those 

f o u r c o n d i t i o n s set f o r t h above. 

i i , P.C. 
5enaro'G. Fullano, Esq. 
Nixcn, Hargrave, Devans & Doyle LLP 
Att o r n e y s f o r Rochester Gas and 

E l e c t r i c C orporation 
P.O. Box 1051 
Rochester, New York 14603 
(716) 263-1526 

Date: February 23, 1998 
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The Honorable Jacob Leventhal 
A d m i n i s t r a t i v e Law Judge 
Federal Energy Regulatory Commission 
Room I I F 
888 F i r s t S t r e e t , N.E. 
Washington, D.C. 20426 

Richard A, A l l e n , Esq. 
Zuckert, Scoutt & Rasenberger 
S u i t e 600 
888 17th S t r e e t , N.W. 
Washiixgton, D.C. 20006-3939 

Dennis G. Lyons, Esq. 
Arn o l d & Porter 
555 12th S t r e e t , N.W. 
Washington, D.C. 20004-1202 

Samuel M. Sipe, J r . , Esq. 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Paul A. Cunningham, Esq, 
Harkins Cunningham 
1300 19th S t r e e t , N.W. 
Washington, D.C. 20036 

Dated: February 23, 199i 

WASHOl:b2404 



STB FD 33388 2-23-98 E 185904 



G A L L A N D . K H A R A . S C H & G A R F I N K L E , P. C. 
A I I O K N K V S .\ T L.^^x• 

Mok«is R Cl *Rnskl I 
I nWARl l I ) CiRFbS»hR(, 

D w m K MoNROf 
OAV.DP STREFT 

Srv\ I N JOHN FFLI MAV 

CHARU.SH WHIIV.JR 

K u n u i SvnRSK\ 
ANITA M MOSNER 

Vl ARlIN J ̂ roBS 
IlLA r K.ASnAS 

JOShPH B HOKVMAN 
XiANPiNG WANG* 
RICH *RI> B ^R 

GKOKFRF^ P CilTNFR 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Washington, D.C. 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation, Inc., 
Norfolk Southern Corporation and Norfolk Southern 

Railway Company—Control and Operating Leases/ 
Agreements-Conrail, Inc. and Consolidated Rail Corporation 

BRIEF OF THE PROVIDENCE AND WORCESTER R.\ILROAD COMPANY 

In accordance with the goveming procedural order in this matter, the Pro\ idence and Worcester 

Railroad Compain ("P -̂.U ") submits its bri* f with respect to the application pending before the Board 

that would transfer certain rail lines and other assets from Conrail, Inc. and Consolidated Rail 

Corporation ("CR") to the Norfolk Southem Corporation and Norfolk Southem Railwa> Company 

("NS") and CSX C orporation and CSX Transpoiiation, Inc. ("CSX"), respectively. 

INTRODVCT'QN 

P&W is a regional freight railroad operating in Massachusetts. Rhode Island. Connecticut and 

New York. P&W is the onl\ interstate freight carrier sen ing the State of Rhode Island and possesses 

the c\clusi\c and perpetual right to conduct freight operations over the Northeast Corridor ("NEC") 

between New Iia\cn. Connecticut and the Massachusetts Rhode Island border. Given its strategic 

location. P&W pro\ ides its customers with creative pricing and routing altemati\es. coupled with fast. 



reliable and eftlcient serv ice that stems directl> from the compan) 's commitment to maintaining its track 

and equipm<.nt to high standards. (A copy of a map of P&W's operating area is attached as Exhibit A.) 

l he Board should be aware that there are a number of development projects underway in New 

England to improve the intemiodal transponation and distribution infrastructure in the region. Of 

particular relevance here is the State of Rhode Island's Freight Raii Improvement Project ("FRIP"), in 

w'lich the state and federal govemment are providing funds f ir the construction of an addilional rail line 

0. 1 .Amtrak's NEC with double-stack overhead clearances from P&W's main line to the 

Quonsel T)a\ is\ ille Industrial Park, and for the establishment of significant new industrial development 

at the Quonsel'Davisville Industrial Park. P&W anticipa'es a substantial expansion of intermodal and 

automobile business to and from the Quonset'Davisville facility. This project is a comerstone of Rhode 

Island's economic development plans aitd is of \ iial importance to P&W. P&W expects that the 

acquirers of Conrail will work with P&W to ensure that New England industries and port facilities will 

enjoN reliable. competiti\e and cost-effecti\e rail serv ice to and from points throughout the U.S. 

1. P&NV SUPPORTS THE TR.\NSACTION 

In a letter dated August 28, 1997, P&W advised the STB that it supported the pioposed 

acquisition and control of Conrail by CSX and NS (the "1 ransaetion"). This support was predicated on 

the fact that P&W and CSX had entered into an agreement on August 6. 1997. by which P&W would 

be pemiittcd to independently determioe pricing tor rail traffic moving between New England and New 

York based on a long term fixed revenue factor for CSX's movement ofthis traffic between New Haven, 

C.innecticut anu Fresh Pond .lunction. New York. .As this would enable P&W to provide more 

resp̂ fnsiv e and competitiv e serv ice for traffic mov ing between New Vork City and New England, P<v W 

determined tha' the Transaition vvould both enhance P&W's service and be in the public interest. As 
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a part of ihe August 6, 1997 agreement, P&W was required to advise the Roard of its support for 

app oval ofthe Application. 

Separatelv, P&W requested Conrail, pursu-'nt to a 1982 Order ofthe Special Court, to begin 

negotiations on the conveyance of Nevv Haven Station to P&W. P&W did not-and does not-believe 

that the Application was intended to, or could, address New Haven Station or that this property can in 

any event be transfened in any manner inconsistent w ith the Order of the Special Court created by the 

Regional Rail Reorganization Act of 1973. Conrail declined to enter into the .^quired negotiations. 

Thus, on October 17. 1997 P&W sent a further letter to the Board reiterating its continued support for 

the Application as tiled, while pointing out several matters pertaining to Nevv Flaven Station. 

First, the letter adv ised the Board lhal under an Order ofthe Special Court dated April 13, 1982, 

PiJ: W had the right to acquire the temiinal profArties knowTi as New Haven Slation " i f Conrail elects to 

withdraw from or abandon or discontinue freight sen ice obligations" at that location. (A copy ofthe 

Order ofthe Special Court was attached lo the Ociober 17 letter as Exhibit I.) P&W further advised the 

Board that it had initiated steps to effect the implementation of the Special Court's Order, as the 

Transaction would cause Conrail to withdraw trom the ccntinued performance of its freight serv ice 

obligations in general and. speciticallv. at Nevv Haven Stat'on. 

As indicated in the October '.7. 1997 leiter. P&W has sought an interpretation oflhe Order and 

declaration of its rights from the statutory successor to the Special Court—The United Statts Disirict 

Court for the District ofColumbia. The matter was put on a special "railroad" docket and assigned to 

.ludge Charles R. Wei.ier. who is exlremelv familiar with the issues involvd v ith. and the juri spmdence 

of. the Special Court-having served on the Special Court from 1982 until 1997. Conrail moved lo 

dismiss P&W's complaint solelv on the grounds of ripeness, Conrai! did not challenge the exclusive 
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jurisdiction oflhe Special Court to interpret and implement its prior Order. (A copy of Conrail's motion 

to dismiss is attached hereto as Exhibii B.) Conrail argued lhal P&W's right to acquire New Haven 

Station was contingent on the consummation oflhe Transaction, which, in turn, was contingent on the 

Board's approval. Conrail contended lhat P&W's claims were premature because if the Board did not 

approve the Transaclion. Conrail mighl continue to operate New Haven Station 

Conrail urged the Court to require P&W to wail until the Board approved the Tru.Msaction before 

bringing ils clain lo the Court. Conrail assured the Court that defening consideration oflhe case umil 

afler the Board approved the Transaction would not cause P&W tc lose any rights it might possess. 

Indeed. Conrail stated "[e]ven iflhe Transaction is approved and consummated, these rights will not be 

atTected. P&W"s rights are secure and dismissal would permit P&W to assert its claini when it becomes 

ripe." (Ssai E.xhibit B at 10.) 

The Court thereupon granted Conrail's request to defer consideration of P&W's rights until after 

the Transaction receiv ed the Board's approval. The Court's Order cleariy contemplates, however, that 

P&W vvill refile its Complaint iflhe Transaclion is approved by the Board, and expressly grants leave 

to do so. P&W f<lly intends to proceed in the Court iflhe Transaclion is approved. (A c ,.y j f the 

Court's order dated Januarv 22. 1998 is attached hereto as E.xhibit C.) 

NotwithManding the aclions il is taking to implement its right lo icquire Nevv Haven Staiion, 

P&W continues to support the Transaction. As the Special Court's Ordei specifi< y prov ides for the 

tranr er of New Haven Staiion to P&W . and not lo anyone else, and New Have. Station iherefore 

cannot be encompassed vvithin the proposed Transaction, and as this property is not in any way essential 

to the success ofthe proposed Transaction, P&W's position on this issue does nol in any way diminish 

its suppo 1 for the Application. 



In addiiion, on December 9, 1997. P&W responded to Comments contained in an Intervention 

Pelilion filed by U.S. Representalives .lenold Nadler, et al. ("Intervenors": see P&W-3). In that 

response, P&W conected a misunderstanding Intervenors had conceming the naluie of P&W's trackage 

rights itetween New Haven and Fresh Pond. P&W then noted that the P&W Overhead Rights Area was 

already heav ilv used by P&W, Amtrak, Metro North and Conrail. so that introducing anoiher canier on 

these tracks would rai.se serious operating concems. Accordingly, in light of capacity limitations, while 

'y s sporting the .Application as filed. P&W is willing to sene as the designated operator on that 

portion ofthe P&W Overhead Righls .Area which is the subject of Intervenors' request, if the Board 

should decide to designate an additional canier. 

II. I HE DISPl I E INV OLVINt; I HE ORDER OF I HE SPECIAL C O t R I NEED NOI, 
AND SHOULD NOT, BE RESOLVED BY THE BOARD IN THIS PROCEEDING 

In their rebuttal tiled on December 15. I'-f-ll. the .Applicants request that the Board issue a 

declaration regarding P&W's right to acquire New Haven Station under the Order ofthe Special Court. 

In support of this request, and contrarv' to Conrail's position before the Court. Applicants argue lhal the 

Board should interpret the Order oflhe Special Court and find that it does not apply lo the 1 ransaclion 

and'or find lhat P&W is estopped, due to ils agreement lo suppwrt the Application, from preventing the 

transfer of New Haven Slation to CSX. Applicants apparently conlend that CSX should be allowed lo 

step into the shoes of Conrail without triggering the Order of the Special Court, and lhat P&W's rights 

vvould nol be triggered absent some fulure transaction or event. 

P&W respectfullv submits that the dispule regarding New Haven Station is neilher an integral 

nor necessarv part ofthe .Application and should be resolved by the designated successor lo the Special 

Court-not the Board. The Special Court expressly reserved exclusive jurisdiction over the Order and 



its implementation. .See ^ 25 oflhe Order. Clearly, Judge Weiner is best positioned to interpret and 

implement the Special Court Order. 

Moreover, the dispute over New Haven Station involves the interpretation and implementation 

of a supplemental transaction over which Congress granted the Special Court original and exclusive 

jurisdiction. .Str 45 U.S.C. vjJj 719 and 745(t). Indeed. Congress granted the ICC no role in the 

supplemental transaclion underlying the Order, instead delegating to the Special Court the responsibilitv 

to implement congressional policy and lo determine w hether the supplemental transactions were in the 

public interest. The Order is nol tantamount to an anti-assignment clause in a priv ate contract which the 

acquirers argue should be abrogated-it is the embodiment ofa specific congressional policy mandating 

transfer of certain Conrail assets in Nevv England to regional carriers. Thus, the Applicants' unsupported 

assertion that the Board's exclusive and plenarv authoritv ov er rail combinations extends to the § 745 

supplemental transactions underlying the Order is simplv inconect. 

Even iflhe Board had î uthoritv over the supplemental transactions covered bv the Order, the 

declaration sought by the .Applicants pursuant to 49 U.S.C. § 11321(a) vvould not be appropriate. The 

Board's power under § 11321(a) to exempt a Iransaction from inconsistent laws arises only vvhen 

necessarv to carrv out the fundamental purposes ofthe transaction. .S't't' Norfolk and H'estern v. Train 

Dispatchers. I l l Sup. Ct. \ 156 (\'^9\): City of Palestine v f >7//t't/.S7t;to. 559 F. 2d 408 (5lh Cir. 1977,. 

New 1 lavcn Station and P&W's rights under the Order :iie not even mentioned in the .Application, and 

a declaration relating lo P&W "s rights is clearlv not necessary lo the success of the Transaclion. New 

Haven Station is presentiv an isolated marginal appendage to Conrail's system, disconnected from 

COnrail's main operalions. Inde ?d. Conrail has. through a series of transactions, over the lasl several 

v ears shed manv of its assets in Connecticut, (and even entered into an aborted sale of Nevv Haven 
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Station to P&W), leaving New Haven Station as an island operation. In any event, if P&W acquires 

Nevv Haven Station, there will remain adequate interchange facililies lo meet CSX's requirements. The 

Beard should decline the Applicrnts' invitation to reach out lo resolve the dispute arising in connection 

vvith the Special Court's Order.-

Similarly, P&W 's support for the Application is not inconsistent with ils position regard, ng its 

rights under the Order, and P&W is not estopped from asserting those rights by its agreemenl lo support 

the .Application. The Application vvhich P&W fully supports does not even mention New Haven 

the Order of the Spt. - i t ourt, or P& W's righls under the Order. Nor do the Applicants contend that 

t'.ie agreement between P&W and CSX mentions New Haven Station or expressly contemplates that 

P&W would waive any rights under the Order of the Special Court. P&W cannot fairiy be held lo have 

waived its rights under the Order ofthe Special Court under the circumstances presenled here. 

The dispute regarding New Haven Staiion under the Order ofthe Special Court need nol be 

addressed in connection with the proposed Transaction. Either P&W's righls under Paragraph 21 ofthe 

(<rder are triggered, and Conrail must sell New Haven Station to P&W, or P&W's rights are not triggered 

bv the Transaction and musl await some future triggering ev ent. In eilher case, the proper interpretation 

^ Applicants' suggestion lhat the FRA supports its interpretation ofthe Order does not support 
thvir position. The FR_A has itself acknowledged il has no authoritv to interpret the Order. In a 1982 
letter requested bv Conrail. Robert W. Blanchette. the then FR.A Administrator, specifically stated 
that once the Order was entered, it would be construed and applied by the Special Court, not the 
IRA. 
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and implementation oflhe Order ofthe Special Court shouid be determined by the Court. 

Heidi J. Eddins. Esq. 
General Counse! 
Providence and W'orcester Railroad Company 
75 Hammond Street 
.Vorcesler. MA 016.? 
(508) 755-4000 

Edward D. GreetjTferg 
David K. Monroe 
Galland. Kharasch & Garfinkle, P.C. 
1054 Thirty-First Sireet, N.W. 
Washingion, D.C. 20007 
(202) 342-5200 

Daled: February 23, 1998 

Attomeys for 
Providence and W ôrcester Railroad Company 
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CERTIFICATE OF SERVICE 

1 certify lhat on this 23rd day of February . 1998, I caused a copy of the foregoing Brief of 
Prov idence And Worcester Railroad Companv to be serv ed by first-class mail, postage p-epaid on all 
panies that have submitted to the .Applicants a Request to be placed on the Public Service Lisl in STB 
Finance Docket N J . 33388. 

David K. Monroe 
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LN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBLA 

PROV IDENCE AND WORCESTER 
R.A1LROAD CO.MP.ANV, 

Plaintiff. 
CIV. NO. 1:97RR0000: 

CONSOLID ATED R.AIL CORPOR.ATION. 
Two Coramerce Square 
2001 Market Street 
Philadelphia. PA 19101, 

Defendant. 

\H->TTON TO DTSynSS COMPI ArST 

Pursuant to Fed. R Civ. P IZib) (6i. defendant. Consolidated Rail Corporation, 

moves the Court to dismiss the Complaint and. in support thereof, incorporates the attached 

Statement of Points and .Authonties m Suppon of .Motion to Dismiss 

t I 

Laurence Z. ShieLman (Pa. I.D. 15203) 
Tran E. Couahlan iPa. I.D. 69"""i 
PEPPER. HAMILTON & SCHEETZ LLP 
3000 Two Logan Square 
1 Sth and .Arch Streets 
Philadelphia. PA 19103-2799 
(215) 981-4000 

and / / 

/ 

Marc D. Machlm (D.C. Bar, ^3586610) 
H. David Koiz (D C. Bar « 434211) 
PEPPER. H.A.MILTON & SCHEETZ LLP 
1300 Nineteenth Street. N.W. 
Washington. D.C. 20036-1685 
(202)828-1200 

.Attorneys for Defendant 
Consolidated Rail Corporation 

Dated; December 19, 199"; 



IN THE LNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

PRO\TDENCE AND W ORCESTER 
R.AILRO.AD CO.MP ANV. 

Plaintiff. 

V. 

CONSOLID ATED R.AIL CORPOR.ATION. 
Two Commerce Square 
2001 Market Street 
Philadelphia. Pennsylvania 19101. 

Defendant. 

CIV. .NO. 1:97RR00002 

STATEMENT OF POINTS AND AUTHORITIES 
FN SUPPORT OF MOTION TO DISVOSS 

Detendant. Consolidated Rail Corporation \"Conrail"). pursuant to Federal Rule of 

Civil Procedure i:(b)(6i and Local Rue 108(a). hereby submits this Statement of Points and 

.Authonties Suppon of its Motior to Dismiss. .As more fully discussed below. Providence and 

Worcester Railroad Company's i "P&W") complaint must be dismissed because its claims do not 

present a npened case or controversy appropnate for judicial intervention at this time. In order 

for P&W's claims to become justiciable, the Surface Transportation Board ("STB") must first 

approve the acquisition of Conrail by CS.X and Norfolk Southem, an evem which, if it occurs at 

all. will not be determined until the summer of 1998. .Accordingly, quite apart fi-om the fact that 

P&W's claims completely lack ment, those claims may never anse either in their cunent state or 

in anv form at all. .Accordingly, P&W's complaint should be dismissed. 



I . INTROnUCTION 

A. R.-irk»>round 

This action anses out of an Order Approving and Directing the Consummation of 

Expedited Supplemental Transactions ("the Order") issued by the Special Court, Misc. No. 81-1. 

filed .Apnl 13. 19S2. A copv ofthe .Apnl 13. 1982 Order issued by Special Court is anached 

hereto as Defendant's E.xhibit "A". Pursuant to Section 305(0 of the Regional Rail 

Reorganization .Act. 45 U.S.C. § 701 elssa. ("the Rail Act"), the Order grants plaintitf 

Providence & Worcester Railroad Company ("P&W") a conditional nght to acquu-e certain 

railway propemes in and arcund the cir/ of New Haven, Comiecticut. upon Conrail's election "to 

withdraw iTom or abandon or discontinue treight serv'ice" with respect to the properties defined 

by the Order, mcluding the New Haven Station temunal propenies. and upon satisfaction of 

specific conditions. SiS Defendant's E.xhibit ".A" at 1 21. SpecificaUy, Paragraph 21 of the Order 

stales as follows: 

If Conrail eiects to withdraw fi-om or abandon or 
discontinue n-eight service obligation on the "Shore 
Line" between Westbrook. Connecticut (MP 101.2) 
and New Haven. Connecticut (MP 70.2) or on th.- ^ 
terminal properties known as "Nevv Haven Station" . 
. . Conrail shall sell said rail properties at a 
reasonable pnce and on reasonable terms and 
conditions to be agreed upon by Conrail and P&W 
or. in the absence of agreement, in accordance with 
the procedures ofthe Amencan .Arbin-ation 
Association, and P&W shall succeed to Conrail's 
serv ice obligations . . . . 

Defendant's Exhibit ".A" at * 21. 



The language cited above was onginally drafted by the Federal Railroad 

Ad.mini;;tration ("FR.A") in 1981 as part of FR̂ A's mandate under the Northeast Rail Service .Act 

of 1981.iee45 u s e . ^ 1101 et seq.. to eliminate federal gov imment subsidization of Conrail's 

treieht operations in the Northeast region ofthe United States. ̂ ££45 U.S.C. § 1102(1). 

Congress, pursuant to section '45 ofthe Rail Act. granted the FR.A authontv- to develop, analyze, 

and or app ove proposals to 3d\ ance the suppiemental transactions necessar:.- to effectuate the 

evolution of a nanonwide. self-s istaining rail treight sen ice system. SSS 45 U.S.C. § ''4?. 

The Order was the result of a detailed proposal designed by FR.A to facilitate the 

pnvatization of Conrail and to meet the Northeast region's rail ft-eight needs. Ses ^' S.C. § 

-45(ai. Paragraph 21 ofthe Order, as dratted by the FR.A and expressly approved by the Special 

Coun. was designed to ensure, inisr that Conrail would be pennmed to maintain the 

exclusive nghts to operate rail treight se.-̂  ice at New Haven Station so long as it desired to do so. 

S££ Defendant's Exiubit "A" From 1982 until the present day. Conrail has operated rail fi-eight 

serv ice at New Haven Station. 

On June 23. 1̂ *̂ ". the STB (successor to the Interstate Commerce Commission) 

announced that CSX Corporanon C-CSX") and Norfolk Southem Corporation r'NS"), and 

cenam subsidianes. together wuh Conrail. had filed an Application with the STB seeking 

approval of CSXs and NS's control of Conrail ("che Transaction"). A copy ofthe June 23. 199" 

Surtace Transportation Board "Public & Media Advisory". No. 9-^' . is anached hereto as 

Defendant's Exhibit "B. " The Application remains pending before the STB, The STB will not 

finally act on the Transaction until interested parties have had ample opportunity to participate 

nilly in the STB's processes. at 3. Under the presem schedule, the STB will not issue its 
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decision until July 1998. Sss lii at 6 The Interstate Commerce Commission Termination .Act 

authonzes the STB to deny, grant, modify or otherwise condition the .Application as presented bv 

Conrail. CSX and NS. ̂ £^49 U.S.C. 11321-11324 (1997), 

.Approximately two months following the filing ofthe Tranoaction .Application with 

the STB. P&W sent a lener to Conrail demanding that Conrail offer the New Haven Station 

properties to P&W at "a reasonable pnce and on reasonable terms and condinons," .A copy of tht 

September 9. 199" P&W demand lener is anached hereto as Defendant's Exhibit "C." Citing 

Paragraph 21 ofthe Order. P&W asserted that its nght to purchase the New Haven Station 

properties had mamred. id. P&W' further stated that, in its opinion, the proposed 

Transaction, without more, mggered P&W's nghts under Paragraph 21 ofthe Order. S££ id-

Conrail. however, objected :o P A:W"S interpretation of the Order, particularly its assertion that 

the proposed Transaction had "tnggered" any nghts of P&W to purchase the New Haven Station 

properties and. consequently, refused to entertain P&W's request for sale negotiations. 

Thereafter, on October 2. 199". P&W petinoned the FR-A to certiry-. mi£I aiii, that 

Conrail had relinquished its excl-asive ft-eight nghts to the New Haven Station properties sufficient 

to wanant a forced sale. A ccpy ofthe October 2. 19^" lener fi-om P&W to The Hon, Jolene 

Molitons. FR.A .Administrator, is anached hereto as Defendant's Exhibit "D," Conrail promptly 

responded to P&W's request, stating, among other things: 

[tjhe Conraii-CS.X-Norfolk Sout.iem transacnon 
pendmg before the Surt'ace Transponation Board 
does not constitute an elt-ction by Conrai to 
w ithdraw fi-om or abandon or discontinue freight 
service with respect to the properties known, tor 
purposes ofthe Supplemental Transacnons 
authontv. as New Haven Station. 



A copy of that October 10. 199" letter is anached hereto as Defendam's E.xhibit "E." 

By lener dated October 30. 1997. FR.A explicitly denied P&W's request to certify-

Its presem nght to acquire New Haven Station from Conrail. A copy of its opinion lener is 

anached hereto as Defendant's Exhibit "F." Unsatisfied. P&W elected to bnng the presem acnon 

against Conrail. 

Conrail contmues to operate railway freight service over the New Haven Stanon 

Properties. Indeed, at no time since the issuance ofthe Order has Conrail withdrawn from, 

abandoned, or discontinued operations over the New Haven Stafions properties. 

B. PlninTiff^ complaint 

Despite the conclusion reached bv rhe FR.A and despite the fact that Conrail trains 

continue to service New Haven Stanon. on November 10, 199". P&W filed the presem action 

against Conrail. Tne Complaml alleges, inie.: ain. that Conrail has. in effect, ceased freight 

service operations on the teminal properties in quesnon. Complamt T 13-11, P&W 

apparemly beiieves that the proposed, yet cunently unapproved, acquisinon of control of Conrai! 

constirates an event that tnggers immediately the application of-oragraph 21 ofthe Order. 

Conrail denies that it has withdrawn from, abandoned or discontinued freight serv ice a the New 

Hav en Station properties or that the proposed Transaction would constimte such a withdrawal, 

abandonment or discontinuance, and. therefore, vigorously disputes the ments of P&W's claims. 
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II. ,ABCfVME>T 

.A. Plaintiffs Claims .Are .Not Ripe For Review By This Court. 

P&W's Com.piaint must be dismissed because the claims asi-erted fail to 

demonstrate npeness sufficient to establish a justiciable case or connoversy. .According to the 

smcmres imposed by Paragraph 21 ofthe Order, sale of the New Haven Station properties to 

P&W by Conrail is not to occur until Conrai! "withdraw[s] from or abandon[s] or discontinue[s] 

freight service obligauons" v̂n the designated property-. See Defendant's E.xhibit ".A" at *! 21. .As 

confirmed bv FR.A. none of these mggenng .-vents has occuned. See Defendant's E.xhibit "F." 

Consequently, the claims outimed in P&W's complaint are premature. 

.A case may r.ot be npe for decision, and therefore may not be justiciable, i f the 

.lability ofthe claims asserted depends, in whole or ir. part, on the occunence of uncertain events. 

See Haileck v Berliner. -̂ 2" F.Supp. 1225. 1250 (D.D.C. 1977). Accordmg to tiic npeness 

doctnne. iederal courts will not decide a case where the claim involves "contingent fiimre events 

that may not occur as anticipated, or indeed may not occur at all." Thomas v. I "mon Carbide 

A ̂ .culmral Products. Co.. -"3 U.S. 568. 580-81 (1985) (citations omined). The ripeness 

docmne is designed to "prevent the courts, through premature adjudication, from entangling 

themselves in absnact Hî .qĉ .''i'ments " Ahhon I aboratories v Gardner. 38' U.S, 136. 148 

(196'). .A detenninanon of npeness "requires the court to balance its interest in deciding the 

issue in a more concrete senmg against the hardship to the parties caused by delaying review." 

Webb V Deparmi-n^ nf He vrh :ind Hu'nan Services. 696 F,2d 101. 10b (D.C. Cir. 1982). 



W hen the cause of action involves a nurely legal question and no fiirther facma! 

cianncation is rec'Jired. courts may elect to decide the claim when initially presented. 

Conversely, courts will not entertain claims requinng ftirther facmal development based on the 

occunence of contingent events," Numerous courts have recognized that unconsumm.ated 

business transactions subject to reguiator, approva! are fraught with uncertainty and contingem 

upon 1 vanetv- of factors that militate against present adjudication. For example, in ChicaaQ & 

\-nn-n W.<vrr. T-^^^omt^on v S.̂ ^ r U :,iWnnd Comnanv. ^39 F,Supp. 44' (N,D, 111. 1990). 

a federal distnct court considered one railroad's anempt to thwart another railroad's breach of on 

asreement between the two goveming the use of railroad lines, See '39 F,Supp, at -i-^i . The 

co'on neld that the complaim challenging a potenual nansfer of nghts under the controilmg 

aiireemem failed to present a justiciable claim or connoversy where it remained unclear that the 

proposed -ansfer of nghts would ever occur, iee i ^ . In Ss?*.̂  Ling, as in the instam ca.se. ±e 

destiny ofthe parties' agreement was connoUed by government agency approval which, at the 

time ofthe litigation, had yet to occur See l i Due to the pendency and uncertainty- of ±e 

sovemment agency's approval ofthe proposed agreemem. the dismct court dismissed the 

complaint. In so deciding, the Soo Line court emphasized that "ahhough the . . . agreements have 

I mon Cirbide 4-^ U S at 568 (deciding to address legality of arbmation scheme 
imposed bv Federal Insecncide. Fungicide, and Rodemicide .Act. ' U S.C. j 136 ei P^°[ ̂ ° 
ponies' use of arbitration process): h l l ^ Food Bank 6 0 F.Supp. 40.. 409 
(D.D.C. 198') (dismissing purely legal claim based on fact that there was "no immediate and 
compelling need for a miing on the ments" at time claim presented) 

: ^nlnTMpCo V F̂ Hê -il Insurance Co.. t l 9 F.2d 1 I'S. 1189 (^th Cir,). eeiL denied. 
449 L" S -O-̂ ' ,T^<(]) ."The mere possibililv- that proceedings might be commenced against an 
insured regarding an act of the insured's as to which the insurer might contest coverage, is not 
sufficient to create a justiciable controversy "). 
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been fully executed, the agreements may never go mto effect if they do not receive [Interstate 

Commerce Commission] approval. In the absence of ICC approval, [plaintiff] will not suffer the 

injury on which its compla nt its based." Sw Line, "39 F.Supp at 449. 

Likewise, in R i!w:r. Lab.̂ r Fxecutives' Ass'n v. Grand Tr^nk Western Railroad 

Company. "3 ' F.Supp. 102" (N D. 111. 1990). a federal dismct court granted rhe detendant 

railroad's motion to dismiss a ccmpiaint for declaratory and injuncUve relief fiied by members of 

a railway workers" union where the ICC had yet to approve the lease of a facility, that, if 

approved, w ould have affected the emplov-ment nghts of vanous railroad employees. See "3" 

F.Supp. at 1029. Tne Grand Tr^nk court concluded that the rail workers could not overcom.e rhe 

obstacle posed by die outstandmg conungencies created by the unresolved agency acuon. See id-

("The ICC could decide to deny GTW's proposal. Plainuffs will have lost .lothing in that case. 

The ICC could aiso decide to allow -jie proposed n-ansaction, but hold the panies subject to Lhe 

RL.A, Asam. plainuffs would emerge unscathed."). Recognizing that it "could posmlate factual 

vonations pursuant to which it w ould have junsdicuon" over the maner at hand, the Grand Tr;nS 

cour nevertheless chose to dismiss -jie rail workers' cumplaint based on its ret̂ asal to posmlate 

the outcome ofthe ICC's approval process. See id- U j l h e ICC has, so far. done nothing. It 

does not expect to mle unul July ofthis >ear. Until that time, plaintiffs have suffered no harm.").-' 

Even in the absence ofthe need for agency approval, courts still will not hesitate to 
d'smiss on action when the proposed business transaction giving nse to the claims at issue remains 

J A T r r rd. V M.inco Petroleum Inc. '11 F.Supp. 1230. 1241 (D.DeL 19S8). 
i iLd- •S!̂ '̂ '̂  -d 13~S (3d Cir. N89) (declaratory judgment claim requesung court to declare that 
It petroleum companv should conclude, m the ftiture. an asset sale nansacnon as contemplated by 
consulting agreement with broker. '.Hen broker would be entitled to receive commissions as it 
consuluns asreement had not been tennmated. was not npe for review); avvCrd Haider v, 

~ ~ (continued...) 
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Dismissal of the present action finds support in the Soo Line and Grand Tmnk 

precedents. The claims tendered by P&VV in the cunent litigation are subject to a host of 

uncertain and contingent ftimre events that may not occur as anticipated, or indeed may not occur 

at all. See Union Carbide. 4'3 U.S. at 568. The Transaction allegedly giving nse to P&W's 

claims in this action is many months shy of completion and has not been guaranteed approval by 

the STB. See generaliv Defendant's E.xhibit "B." .An STB Foard decision is not scheduled for 

release until July 1998. See id- at 6. Intenrn factors could influence or delay the consummauon or 

shape ofthe Transaction. If. for some reason, the Transaction fails or is modified, the entire 

platform upon which P&W"s claim is based will fall. In addiuon. P&W has raised the issue of its 

nghts to the New Haven Station properties in the STB proceedings and the STB's decision may 

touch upon this issue. These unknown elements demonsn-ate that present adjudication would 

force DOth this Court and the parties "to grapple wnh hypotheucal possibiliues rather than 

im.mediate facts." 13.A Charles .A. Wnght. .Arthur R. Miller. & Edward H. Cooper. Federal 

Pracuce and Procedure j 3532. at 115 (1984.i,* 

'(...continued) 
St.indard Oil Co.. 642 F.2d 10". 110-11 i5th Cir. 1981) (declaratory judgment action based on 
ser̂ . ice station tranchisee's concem that franchisor would not provide the franchisee with 
condemnation proceeds pursuant to die franchise agreement should in the event the state elected 
to condemn the franchisee's leased property as predicted was not npe for review w-here state had 
vet to condemn the propertv ). 

'"Even when . . . the govemmental interest in withholding adjudication is relatively slight, 
an issue mav nevertheless be unnpe if the petitioner's interest in immediate resolution is 
msignificam." Fn.nds of Keesevllc In.- v FFRC. 859 F.2d 230. 236 (D.C.Cir. 1988), The party 
seeking cdiudication must prov e an -'immediate and compelling need" to mle on ments at present 
rime. \l:d-Ohio Food R.ink v Lvns. 6"0 F.Supp. 403. 40^ (D.D.C. 198'), Thus, this Court must 
evaluate whether an% injure to P&W ansing from Conrail's reftisal to sell the New Haven Station 

(continued.,.) 
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In this instance, the nsk ofa premamre decision cleariy our.veighs the need for an 

immediate decis.on. See W nghr. Miller & Cooper. Federal Practice § 3532.1. at 114. P&W will 

suffer no direct or immediate harni as a consequence of this Court's reftisal to emertam the 

present action for lack of a justiciable case or connoversy. Dismissal ofthis liugation will not 

force P&W 10 reduce its conent serv ice. impair its cunent operauons. or lose any nght it now 

possesses. Even if rhe Transaction is approved and consummated, these nghts will not be 

affected. P & W's ngnts are secure and dismissal would pennit P&W to assert its claim when it 

becomes npe. 

B. The FR A Has Opined That P&Ws Claim Is Not Vet Ripe For Revit w. 

The foregoing rationale for dismissal is ftmher supported by the recem opmion of 

the Federal RaiL-oad Administrator ("FR.A"). which made clear that P&W's desire to acquire 

im.mediateiy the New Haven Stanon properties is premamre. See Defendant's E.xhibit "F." Tlie 

imerpreuuon and opinion of FR.A is significant because FR.A drafted Paragraph 21 ofthe Order, 

rhe language upon which P&W now relies to establish its alleged nght to instantaneous 

procurem.ent ofthe New Haven Station propenies. 

Generally, courts will suspend judicial activity and defer to agencv acnon when tiie 

issues presented by a particular claim "have been placed within the competence of on 

administrative body," i'p.--.^ Sr.ues v W-stê m Pvifl^'R,)llw4v Co,- 352 U.S, 59. 64. 7" S.Ct. 

lo l . Ib5. 1 L.Ed 2d 126 (1>̂ 50). In the presem case. FR-A analvzed the railway freight activity 

propertl- r s : ; ; ^ L t l y .hr.t and ^-ediate as to r^dertl^.s^^ 
detennination at this stage. .M,isrom, ing v, K C F-d l - I i ^u.^.v.u 
(quotmg VnHon ( .Wones. 38' U.S. at 152. 8' S.Ct. at 1517). 
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occumng in the Northeast, d.rafted the language contained in the controlling Order, including 

Paragraph 21. and. in 1982. petitioned the Special Court for approval ofthe Order's terms and 

conditions. See 45 U S C. ; '45 Consequently. FR-A's opinion should be accorded great weight 

by this Court. See, e.;;!.. Miller v Chicago and Northwestern Transportation Co.. 925 F.Supp. 583 

(N D i l l . 1996) (defernng to FR-A policy statement with respect to railroad repair facilities); 

n.xsnn V Rudininon \orthem Railway Co.. '95 F.Supp. 939 (D.Neb. 1992) (where FR.A 

regulation is ambiguous, coun would defer to FR,A's mterpretauon of that regulauon); 

Associanon of Arr.er.can Railro.ids v Adams. 485 F.Supp. 10" (D.D.C. 19-8) ("The Federal 

Railroad .Adminisnation possessed expertise in the area of raihoad operauons . . . and thus great 

deference had to be accorded to the exercise of its junsdicuon"). 

Because Congress, pursuant to the Rail .Act. granted FR.A the responsibilitv- to 

make certain determinations as to whether P & W's nghts could be mggered. this Court should 

sive weisht to the October 30. 199" Opinion Letter in which the FR.A concluded that "we do not 

believe that the pendency of that nansaction ;;. the pending acquisinon of connol of Conrail.j in 

and of Itself constimtes an election by Conrail to withdraw from, abandon, or discontinue service 

at New Havei. Station." See Defendant's Exhibit "F," 

I I I . CONCLUSION 

"[C'ouns should noi render decisions absent a genuine need to resolve a real 

dispute," Wnght. Miller. & Cooper. Federal Practice and Procedure § 3532. at 114, In the 

present case. Conrail's cunent refusal to negotiate the purchase ofthe New- Haven Station 

properties amounts to a non-justiciable issue because none ofthe contingencies required to launch 

the purcliase process has occuned. nor is there any certainty that any one or more oflhese 
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contingencies will occur, Furthennore. P&W will not be injured by this Court's dismissal ofthe 

current action. Simply put. the harni alleged here has not mamred sufficiently to wanant judicial 

intervention. Based on the foregoing. Conrail respectfally requests this Court to dismiss P&'.V's 

Complaint in its entirety.' 

Dated: December 19. 199" 

Laurence Z. Shiekman Pa. I.D. 15203) 
Traci E. Coushlon 'Pa. I.D. 69"-) 
PEPPER. H.A.MILTON & SCHEETZ LLP 
3000 Two Logan Square 
Eishteenth and .Arch Sneets 
Phdadelphia. PA iqi03-2'99 
(215) 981-4000 

and 

Marc D. Machlin (D C. Bar = 3586611 
H David Kotz (D.C, Bar = 434211) 
PEPPER. HAMILTON & SCHEETZ LLP 
1300 Nineteenth Street. N,W 
Washington. D,C. 20036-lo85 
u02) 828-1200 

.Attorneys for Defendant 
Consolidated Rail Corporation 

' Indeed. Lhere is also a senous quesuon. as to whether P & W's invocation o^'^ "gĥ ^ m 
the comext ofthe Transaction is superseded or affected by the STB's junsdiction under 49 L.S.C. 

5 11321, 
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I, H. David Kotz. certify that, on this date. I served two copies ofthe foregoing 

Defendant's .Motion to Dismiss Complaint and accompanying Statement of Points and .Authonties 
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David K.. Monroe, Esquire 
Gallard, Kharasch, Garfinkle, P.C. 
Canal Square 
1054 Thirtv-First Sneet, N W. 
Washmeton, D.C. 20007-4492 

/ / 

.H. DA VTD K.OTZ 
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IN THF L'NITED ST.ATES DISTRICT COUTIT 
FOR THE DISTRICT OF COLUMBIA 

PROVIDENCE .A-NT) WORCESTER 
R.AILRO.AD CO.MP.AINT 

. . Civ, No, 1:97RR2' 

CON'SOLID.ATED R.AIL CORPOR.ATION 

WEIN'ER, J,' January 22, 1998 

FILED 
ME.MORA VDUM OPINION AND ORDER ^ ^ 

Plaintiff, Providence and Worcester Railroad Company (P&W) brought tSs'aSion:-' 

seekmsr declarator/ reiie£ and tcr enforcement of an order of the Speciai Coun, against Consolidated 

Rail Corporation (Conraii) Presently before the court is a motion by Conrail to dismi,ss. For the 

reasons w-hich follow-, the motion is granted. 

The complaint asserts that, with the passage ofthe Northeast Rail Service .Act of 

19S1. Lhe Federal Railrcad Adn înistratcr commenced proceedings to transfer Conrail's rail lines in 

Conneaicut and Rhcde Island tc one or more railroads in the Northeast Regicn. In connection with 

•The Special Coun, Regional Rail Reorganjzation .Act cf 1973 was abolished by 
Consress etfective Ja.nua.̂ . 17. 1997, and its onginal junsdiction transfened to the United States 
District Court fcr the District ofColumbia 

-X'nited States Distria Judge for the Eastem District of Pennsylvania and from 1982 
to 1997 Judee ofthe Sirecial Court sitting by designation 



those proceedings. P&W submined a proposal to acquire al! of Conrail's freight operations and 

freiaht service obligations m Conr,eaicat ar.d Rhode Island, as well as certain rail assets m New York 

and .Massachusetts Following the receipt of proposals from P&W, as well as other regional 

railroads, the Admimstrator convened a senes of meeungs in an attempt to reach a negotiated 

seulement accomjr.odating the Interest ofthe prospective purchasers of Conrail's assets, including 

Conrail itself In December '981. P&W. Conrail and the Boston and Maine Railrcad entered into 

an agreemem in pnnciple regarding the allocation of certain of Corjail's assets in Corj.ecticut and 

Rhode Island, and participated, aiong with the .Admanistrator, m draftmg a proposed order to this 

cou.rt. On .April 13, 1982, t.his court iss-ued an order approving the agreemem and directing the 

parties to consummate the tr3r.saction, P-jrsuant to the oru»r, P&W accused ceram Corj-ail asset.. 

In addition, P&W alleges it was granted exclusive nghts to succeed to Cor^aii's freight operauons 

and freight serv-ice ob'iigaiicns on the Ime between Westbrook and New Have.n. Corjiecticut, and 

Conrail's terminal prope.ties known as thP New Haven Stanon.̂  

The compiatnt aUeges that the joint tender offer cf CSX ar.d Norfclk Southem 

rauroads to gam control of Conraii resulted in a merger consumjnated ;n June 199" .According tc 

the complaint, the assets of Conrail wiU be divided between the acquiring railroads ar.d Conrail will 

-Specifically. Paraeraph 21 ofthe ord provided 
if Conrail 'elects "to w îthdraw from or abandon cr discontinue freight service 
oblisations ci. the "Shcre Lme" berween Westbroc'rc. Connecticut (>IP 101.2) and 
New" Haven. Connecticut (MP 70 2) or on the tenranai properties known as '̂ 'New 
Haven Station" and if the Administrator shall find, bn applicauon of P&W, that 
P&W ,s continuing to operate as a self-sustaimng railroad capable of undertaking 
additicral common "camer resFcr.sibiIiues without federal tinancial assistance. Conrail 
sha'l sell said rail properties at a reasonable pnce and on reasonacle tenns and 
ccr.diticns tc be asreed upon bv Conrail and P&W cr, in the absence ot agreement 
Ln accordance with the procedures ofthe .American .Anritration .Association, and P&w 
shall si:cceed to Conrail's ser.-ice obligations . 



no longer hold itself out to the public as pertbrming transportation services directly for its own 

account The New Haven Station is one of the rail properties which will allegedly be controlled by 

CS.X P&W alleges that, as a result of the merger, Conrail will no longer provide freight ser/ices 

at the New Haven Station, tnggering the operation of Paragraph 21 of the court's order 

.Accordingly, P&W seeks a declaration that its right to purchase the station upon reasonable terms 

has m.amred. P&W asserts it has advised Conrail of its intention to exercise its rights to acquire the 

station, including the entirety ofthe Cedar Hiil Yard, and has requested that Conrail enter into 

neaotiations. P&W alleges that Conrail has refused to abide by Paragraph 21 or submit the maner 

to arbitration, thus creating an actual controversy between the parties. 

In its motion ro dismiss. CcPu-aj: arg'jes that, since the proposed merger has net been 

approved by the Surface Transportation Board, the P&W complaint is not yet ripe for adjudication. 

We must agree. .As stated succnctly by Conraii, a case may not be ripe for decision, and therefore 

not justiciable, iflhe '/iabiiity- of t.he claim.s asserted depends, in whole or in pan, on the occurrence 

of uncertain events We Snd the pending regulatory approval ofthe proposed merger is just such an 

occunence. 

Under the ripeness doctrine, federal courts will not decide a case where the claim 

involves "contingent tliture events that may not cccur as anticipated, or indeed may not occur at all." 

Thomas v Union Carbide Asricultural Products. Co_, 473 U S 568,580-81 (1985). The doctrine 

is desicied to prevent courts "through premamre adjudication, from entangling themselves in abstract 

disagreements " Abbon Laboratories v. Gardner. 38" U S 136, 148 (1967). A detennination cf 

npeness "requires the court to balance its interest in deciding the issue in a more concrete serting 

against the hardship to the parties caused by delaying review." Webb y_ Department of Health and 



Human Services, 696 F 2d 101, 106 (D C Cir 1982) If we find tbe hardship to be slight, "only a 

minimium showing of counters-ailing judicial or adirurustrative interest is needed to tip the balance 

against judicial re'.-iew " Id_ 

It is clear from the face of the pleadings that fiirther factual development may well 

alter the namre cfthis suit. The court takes judicial notice that the proposed sale of Conrail to CSX 

and Nortoik Soi.them is contingent upon the Surface Trjnsponation Board's approval. Should the 

STB disapprove the sale, the rail properties at issue here will, presum.ably, remain under the contrci 

of Conraii. While P&W argu:s that the conditional namre ofthe STB's approval is inelevant, 

because Conrail's dedsion to enter into the saJe itself constimted the "election" under Paragraph 21. 

tiie simplidty ofthis assertion cces not hold up under close scrutiny, Conrail's ''election" to merge 

itself into CS.X and Nonolk Soutiiem is itseif contingent upon reguiatory approval. It re.mams at this 

time tiiat Conrail is still a w-crkmg enterpnse conducting freight operations under its 3wn corporate 

identity.'* 

In addition, we perceive linle hardship to the plaintiff in deferring judgment until the 

STB ac*.s on tiie prcposed m.erger P&W assens that, were it to wait for the STB to act, CSX could 

assume control of tine New Haven Station befcre it had sufEciert tim.e to litigate its rights, negotiate 

terms ofa sale and prepare for tiie orderiy nar̂ siticn of freight settee It also argues that CSX could 

encumber the property or affect railroad operauons tc P&W detnment First, w-e doubt that CSX 

will take operational conu-ol ofthe New Haven Station immediately concunent with the issuance of 

ti-.e STB's dedsicn Some lag time in inherent is a merger of such complexity Second. P&W makes 

'Of course we express no cpirJon on the ultimate question of whether Conrail's 
"election" to m.erce itself into CSX and Nor. elk Southem constituted an "eiectiun" to withdraw from 
cr abandon the freia-ht service as that term is used in Paragraph 21. 



no showing why it would be prevented from securing equitable relief at that time to prevent CSX 

from affecting its rights under Paragraph 21, pending a final order of this court. On the other hand, 

there are substantial countervailing judicial and administrative interests mlitating against judicial 

review at this time .Any deasion this court issues prior to final review by the STB will undoubtedly 

affect tiut agency's consideration of the merger because this action raises issues within the primarv-

jurisdiction of tite STB The agency is charged in railroad merger cases to ensure, inter alia, that the 

public will continue to receive adequate transportation services, and that competition will not be 

harmed unduly The Board is also requrcd to address the effect ofthe proposed merger on essential 

services and whet.her other railroads should be included in the transaaion. 49 C.F.R. § 1180.1. 

Exerdsing our own judgme.nt at this juncture on the definition of "eieaion", would impaa on the rail 

properties which the merger parties consider tc be pan of the assets to be transferred. 

Accordingly, we must conclude that this aaion is not yet ripe for adjudication. Our 

decision will not, however, end the conn-oversy between these parties should the STB approve the 

proposed merger. We tiiu.f will grant P&W leave to refile this artion, or take any other appropriate 

steps upon the conclusion ofthe STB proceedings. An appropriate order follows. 



IN' THE LTSITED STATES DISTRICT COLT̂ T 
FOR THE DISTRICT OF COLUMBIA 

PROVTDENCE .A.NT) WORCESTER 
R.AILRO.AD COMP .ANT 

V. 

CONSOLID.ATED R.AIL CORPOR.ATION 

Civ. No. 1:97RR2 

FILED 

JAM 2 2 1925 

ORDER 

Tne motion cf defendant Consolidated Raii Corporation to dismiss the ccmpiaint of 

Providence and Worcester Railroad Company pursuant to Fed. R. Civ P 12(b)(6) is GR-ANTED 

The com.piaint of Providence and Worcester Railroad Company is DISMISSED 'Aith 

leave to refile after a final decision is rendered by the Surface Transportation Board in the m.aner of 

CSX Corpcration and CSX Transportation. Inc . Norfolk Southem Ccrporation and Nortolk 

Southem Railway Companv ^ Control and Operating Leases/'Agreements r: Conrail Inc 

Consolidated Rail Corporaticn, STB Finance Docket No. 33388 

IT IS SO ORDERED 

CRARLES R. WEIN'ER 
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Surface Transponation Board 
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33388 

Re: CSX Corporation and CSX Transportation Inc., Norfolk Southem 
Corporation and Norfolk Southern Railway Company - Control and 
Operating Leases/Agreements - ConraH Inc. and Consolidated Rail 
Corporation. Finance Docket No. 33388 

Dear Secretary Williams: 

Enclosed are an original and twenty-five (25) copies of the Brief of the City of 
Cleveland, Ohio (CLEV-18> for filing in the above-referenced proceeding. An additional 
copy is enclosed for file stamp and retum with our messenger. Please note that a copy 
of this filir^g is also enclosed on a 3.5-inch diskette in WordPerfect 5.1 fonnat. 

Please note that tliis brief is denominated CLi.V-18. City of Cleveland's 
Comn.ents in Opposition and Request for Conditions was numbered CLEV-9, and 
attached Verified Statement nimibered CLEV-10 through CLEV-17. City of Cleveland 
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Sine 

Charles A. Spi 
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CLEV-18 
Before the 

SURFACE TRANSPORTATION BOARD 
Washington. D.C. 20423 

Finance Docket No. 33388 

CSX Corporation an a CSX Transportation Inc., 
Norfolk Southem Corporation and 

Norfolk Southem Railway Company 
- Control and Operating Leases/Agreements -
Conrail Inc. and Coasolidated Rail Corporation 

BRIEF OF THE CITY OF CLEVELAND, OHIO 

The City of Cleveland, by its undersigned counsel, hereby submits its Brief in 

opposition to the transaction as proposed in this proceeding, and requests that this 

Board reject the Applications unless and until the Applicants present a plan, acceptable 

to Cleveland and the sunounding communities, that wii' effectively and responsibly 

mitigate the inordir.ately large impacts this transaction will otherwise cause for the 

people who live, work, raise children and plan their futures in its neighborhoods. The 

people of the City of Cleveland further request that the Board use its authority to 

protect the health and safety of Cleveland's families and the quality of life in iJiese 

neighborhoods by requiring, at the very least. (1) a detailed study of possible mitigation 

of the substantial adverse impacts the proposed transaction will create, and (2) a limit 

on the number of trains moving through its neighborhoods and t'̂ e sunoimding 

communities until the study is completed and a comprehensive mitigatioii plan that is 
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acceptable to the alTected communities in this region, is developed and approved for 

prompt implementation. 

I. INTRODUCTION 

The City of Cleveland has undergone a hard-fought renaissance in recent years. 

The City has spent over $2.5 billion since 1980 in major piujects for redesign. 

redevelopment and rehabilitation of neighborhood districts and the downtown area.' 

A $3 million initiative has resulted in a comprehensive updating of the City's downtown 

plan. City Plan and Zoning Code Id. The City has coordinated the development of 

more than 40 housing developments including over 2400 homes in Cleveland's 

neighborhoods since 1990.̂  The City is cunently administering a $40 million 

Neighborhood Development F'lnd for major land development £ind economic 

development projects, and a $177 million Empowerment Zone Program.^ Mayor 

Michael R. White, who made improving the quality of life in Cleveland's neighborhoods 

one of his top priorities, proclaimed success in making Cleveland a better place to live 

and work, noting: 

We have faced dowi; criminals, reducing crime by 17% since 
1990. and have established financial incentives and 
neighborhood development activities that have created more 
than 8,000 jobs and retained anoiher 10,000 positions. We 
have seen growth Ln new home construction and a 300% 
increase in rehabilitation of formerly abandoned homes. 

'Verified Statement of Hunter Morrison ("V.S. Morrison") attached to Comments in 
Opposition and Requests for Conditions of the City of Cleveland, Ohio (CLEV-9) filed 
October 21. 1997, at 1. 

'Verified Statement of Terri D. Hamilton ("V.S. Hamilton"), attached to CLEV-9. at 
2. 

^Verified Statement of Christopher P. Wanen ("V.S. Wanen"), attached to CLEV-9, 
at 1. 
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Verified Statement of Mayor Michael R. White ("V.S. White"), attached to CLEV-9, at 2. 

The transaction proposed in this proceeding places all those hard-won gains at 

risk. The cause of the potentially devastating effects on the people of the Cuy of 

Cleveland is the proposal by CSX Corporation and CSX Transportation, Inc. 

(collec-iveiy. "CSX") and Norfolk Southem Corporation and Norfolk Southem Railway 

Company (collectively. "NS")* to acquire the stock and divide the rail operating ai:d 

other assets of Conrail Inc. and Consolidated Rail Corporation (collectively, "Conraii"). 

The Applicants' insensitivity to the devastating "real life" hunicin impacts of their plan, 

and their unwillingness to work with the eiffected communities to address 

comprehensively and responsibly the City's serious, legitimate and dojumented 

concems has left tlie City with no choice but to oppose the Application. Cleveland asks 

this Board to send a clear mess? je that the health and safety of the City's families, the 

viability of its neighborhoods, and the presen'dtion £ind enhancement of the qucdity of 

Ufe in its communities must be viewed as high priorities by the AppUeants in devising 

and implementing any operating plan. 

The City understands the Applicants' desire to maximize rail efficiency and to 

enhance their respective competitive positions in the industry. However, Cleveland is 

fortunate to have an e.\isting. robust rail nfrastructure that provides the Applicants 

with ample opportun' ties to devise an efficient operating plan that directs treight train 

traffic through industrial corridors and awr.y from residential neighboi hoods. Instead, 

the Applicants have chosen to propose increases in train frequencies that wiU produce 

virtually no benefit to the City and wiU burden residential neighborhoods with increased 

*ln this Brief. CSX £ind NS are sometimes refened to collectively as "AppUeants" 

a54188-5 - 3 -



danger at the mainy at-grade crossings, with increased noise, air poUution and 

vibrations as train, pass through back yards and near schools, religious institutions and 

hospitzds, and with increased burden on highway infrastructure. Some of Cleveleind's 

poorest neighborhoods xvith high proportions of citizens of .:olor, face the very real 

prospect ofa 1,188% increase in train frequencies through their neighborhoods. V.S. 

Hamilton at 5; V S. Morrison at Att. 3. These are densely populated urban 

neighborhoods where more tiian 64,000 residents live within 1000 f°et of tbe rail right-

of-way. V.S. Hamilton at 3-10. Noise levels fi-om increased train operations wiU 

escalate dramaticaUy in these neighborhoods -- from a combination of whistle blasts at 

crossings, the roar of locomotive engines racing past be.iroom windows of nearby 

residences day and night, cind the loud squeal of breikef and steel wheels on hardened 

rails. BuUdings wiU shake ft-om the vibrations of the trains as they roar past. The 

increased train volumes wiU severely compromise City safet}" services and dramaticaUy 

increase the risk of exposure to hazardous materials as a result of accidents. 

Worse yet, the most serious impacts, and a disproportionate amoimt of the 

adversity, wiU faU on the backs of the City's minority and low Income popiUations 

because the Applicants plan to increase enormously the fi-equency of trains mnning 

through residential neighborhoods inhabited by members of these groups. Raw 

increases in train frequencies is not the only source of harm to residents. Children in 

schools, patients in nearby hospitals, elderly citizens in nearl arsisted Uving centers, 

concert-goers at Severance HaU, the home of the world renownt. Cleveland Orchestra, 

patrons of the many restaurants and other commercial establishments in Little Italy 

and the thriving University Circle area, eiU face exposure to an enormous increase of 

hazardous materials that wiU move through the heart of their communities and beside 
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their schools, homes, churches and places of business. Businesses wiU suffei from 

delays in receipt of materials and suppUes as a result of delays in transit caused by 

traffic congestion at crossings. Emergency fire and rescue equipment wiU be prevented 

ft-om reaching both homes and businesses for the same reasons. People who are 

suffering with traumatic injuries, or whose homes are buming, or who are being 

victimized by a thief or worse. wiU watch valuable minutes tick by while the police or 

fire and rescue vehicles sit at crossings waiting for trains to pass. People wiU die 

because of these delays - a three-minute or greater delay in response r̂ .eans 0% 

survivability to a person suffering cardiac anest. Verified Statement of William 

Demhan ("V.S. Demhan"). attached to CLEV-9. at 4. 

While CS>. and NS tout substantial public benefits fi-om this transaction, the 

people of Cleveland's neighborhoods wil' bear burdens far outweighing any minimal 

benefits that may flow in thei- direction. Property values along the affected lines wiU 

plummet. The value of existing homes wiU decrease, reversing the trend the City's 

redevelopment efforts have established. New constmction in these neighborhoods faces 

a double whammy. In one new project under constmction in the MiU Creek area in the 

Kinsman/South Broadway section ofthe City, the planned increase of 1,188% in train 

fi-equencies wiU present "... a two-fold problem. The increased vibrations wiU create 

problems in the constmction process for the 190 or so tinits that are yet to be built. 

Then, once the houses are completed, the new train fi-equencies and associated effects 

wiU decrease the attractiveness of these homes to prospective buyers." V.S. Haoiilton 

at 5. 

In short, tlie proposed operating plan is based upon a needless choice by the 

Applicants to route high volumes of fi-eight train traffic through residential 
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neighborhoods, when viable altemative rov ing in and around Cleveland exists. 

Applicants promise that the proposed transaction wiU bring to the City the benefit of 

improved access to a revitalized and improved raU network serving the midwestem 

gateways and the east coast ports. However, the disproportionately adverse impact on 

the poor and minority communities in the City and the absence of real stimulus to the 

economy, since most of the traffic wiU be through rather than local, far outweigh any 

smaU economic benefits the Applicants may be able to conjure as an aUeged reason for 

looking past the serious problems this transaction wiU create. 

The impacts on the City and its people have been outlined in detaU in the 

Comments in Opposition and Request for Conditions of the City of Cleveland, Ohio, filed 

on October 21, 1997 ("CLEV-9"), and in the Comments ofthe City of Cleveland, Ohio 

on the Draft Environmental Impact Statement, filed on Febmary 2, 1998 ("CLEV-10"). 

The interes s of the public in the City of Cleveland and its suburban neighbors are 

clear. This transaction should not be approved unless and untU this Board requires 

Applicants to take steps acceptable to the affected communities to reduce its adverse 

impacts on the City of Cleveland and its suburban neighbors. 

The Applicants have refused to voluntarily devise an effective, responsible, 

comprehensive mitigation plan for Cleveland and its neighboring communities. As a 

last-ditch effort to "jrmp start" seriou«= discussions about resolving the devastating 

neighborhood impacts associated with the proposed operating plan, the City of 

Cleveland, in CLEV-10. has proposed two possible altemative routing plans for this 

region. Although the Applicants have failed to advance any credible opposition to the 

Cleveland altematives. they insist these proposals wiU not work, and steadfastly refuse 

to provide the affected communities with a detaUed, substantiated explanation of their 

054188-5 



objections. Even more disappointing is the Applicants* fierce resistance to a meaningfiil 

dialogue with the affected communities about the possibUity of utili2.ing altemative 

routes, with the goal of working together to devise a routing plan that serves both the 

business interests of the Applicants and the human needs of the people of this 

community. 

Instead, the Applicants have chosen to pursue a strategy of "divide and 

conquer"' through isolating Cleveland firom our neighboring communities by 

attempting to buy out these sunounding communities one by one. For example, on 

Febmary 18. 1998, CSX annovmced a deal with the City of East Cleveland that "is 

conditioned upon CSX being able to secure the STB's approval of the Conrail 

transaction and to implement the CSX/NS Operating Plan that will move CSX trains 

over the Short Line and to the CoUinwood terminal." A copy of the letter from Michael 

J . Ruehling of CSX to Hon. Emmanuel W. Onunwor, dated Febmary 11, 1998 is 

included in Attachment 1 to this Brief. The AppUeants' proposed use of the segment 

of the Short Line through CoUinwood that mns along the border between Cleveland and 

East Cleveland wiU resiUt in an increase from 7 to 44 uains per day, 65% of which wiU 

roar through the neighborhood in Lhe evening, see CLEV-10 at 22, and an increase firom 

0 to 44,000 car loads of hazardous materials. Not only is this by far one of the most 

devastating neighborhood impacts in the United States, but the AppUeants are weU 

aware that this is a primary reason for Cleveland's strenuous objection to the proposed 

operating plan. And what have the Applicants offered as a means of reducing these 

Ŝee Comments of Bay ViUage Mayor homas L. Jelepis, quoted in "E. C. evelai.d 
makes deal with CSX"; Cleveland Plain Dealer. February 19, 1998, at B-5. 

054188-5 



impacts? Reductions in the train frequencies? No. Reductions in the potential 

exposure to hazardous materials? No. Reductions in actual noise impacts? No. 

Instead. Applicants offer cash: $2 mUlion to be paid over five years to the City 

of East Cleveland to strengthen its emergency response teams' capabUities, and an 

additional $200,000 to assist in general planning for contingencies; $4,000 each for 120 

households that wiU require additional sound insulation "and for relocation"; job 

opportunities at CoUinwood (at the expense of residents of the City of Cleveland euid 

othci- neighboring communities who wiU also experience the adverse effects of the 

tran&iction); and implementation of the highly touted CSX noise abatement pxan. See 

Letter to Hon. Emmanuel Ŵ  Onunwor. dated Febmary 11. 1998. attached at 

Attachment 1. The railroads' approach to East Cleveland wiU not stem the fiow of 

hazardous materials that seep, or worse, explode, into these densely inhabited 

neighborhoods when an incident happens in one of the 44,000 ear loads per year - 120 

car loads each day -- lhat wiU move past these homes. Trees and berms wiU not stop 

the incessant thundering noise of these trains that wiU race through the days and 

nights of these residents' lives. According to Cleveland's experts, see CLEV-10 at 23, 

$4,000 per household wUl not buy the insiUation that is required to block out this 

noise.̂  $4,000 given lo approximately 120 homeowners abutting the tracks wiU do 

nothing for the approximaiely 800 other residential properties within 1000 feet of the 

track on the East Cleveland side of the line who wiU be subject to the same noise, 

vibrations, threat of hazardous material spiUs. diminish quality and other impacts on 

'̂ In a letter to East Cleveland City CouncU President Jeremiah Johnson, dated 
Febmar>' 19. 1998. Mayor White stated that the cost of thorough sound insulation of 
homes near Hopkms Airport is in the $15,000 - $20,000 range. A copy of this letter is 
attached as Attachment 2. 
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their neighbors. $4,000 surely wUl not give anyone in this area the abflity to buy new 

homes elsewhere. 

The Applicants are weU aware that the City of Cleveland has proposed altemative 

routing as a means to minimize the adverse impacts of this transaction. See. CLEV-10 

at 39-54. The goal of the leadership of the City of Cleveland and many of its neighbors 

continues to be reduction of the impacts, despite the railroads' offers to buy the support 

of o Jier cities' leaders. See "Railroads bargaining for support". Cleveland Plain Dealer, 

Feb. 21. 1998 at IB. 4B (Bay VUlage Mayor Tom Jelepis "said the goal ofthe mayors 

remains the same - tliat the merger does not jeopardize safety, harm the quaUty of life 

or cost any of the affected communities money"), a copy of whieh is included in 

Attachment 3. Casn payments to neighboring communities make good press for the 

railroads but do little for the people who live and work next to train tracks that wiU see 

increases of up to 1188% in train frequencies. This transaction has created a complex, 

regional problem that cries out for a comprehensive, long-term regional solution. 

New is the time for this Board and the Applicants to recognize that this Board's 

legal standards and basic principles of faimess Euid equity prevent the approval and 

consnnamation ofthe proposed transaction withou'. imposition of conditions to reduce 

substantiaUy the adverse impact of this transaction on the City of Cleveland, its 

suburban neighbors and the people who Uve and work there. The AppUeants* inabflity 

or unwUlingness to agree voluntarily to a plan tha effectively mitigates the impacts on 

t'le City of Cleveland requires decisive action by this Board. Consistent with recent 

precedent, the Applicants shoiUd be prohibited from adding train frequencies to the 

lines through the City and sunounding communities imless and untU the affected 

conununities are presented with an acceptable comprehensive mitigation plan. The 
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City of Cleveland has no Interest in creating a situation where congestion on the 

Applicants* lines leads to the delays and firustration cunently being experienced by 

shippers who rely on movements through Houston on the lines of the Union Pacific 

Railroad Company.' However, until the AppUeants seriously engage the affected 

communities and commit to working with us to devise a comprehensive, long term 

regional plan, the Applicants* plan carmot be approved or implemented. 

I I . STATEMENT OF FACTS 

The transaction proposed by CSX and NS is designed to promote raU efficiency 

and economic benefits for the Appliczuits. However. Applicants have admitted that they 

did not study, and therefore gave no consideration when developing the operating plan, 

to the serious threat to the health and safety of our famiUes, and the severe 

consequences to the quality of life in our neighborhoods. AppUeants also admit that 

they faUed to assess or even consider the disproportionately high and adverse impact 

on minority and low-income famiUes Uving in Cleveland's neighborhoods before they 

submitted their proposed operating plan to the Board for approval. See Response of 

Applicants to the First Set of Intenogatories and Doeument Requests of the City of 

Cleveland (CSX/NS-115) at 5. Resp. No. 1 ("AppUeants did not conduct such an analysis 

to identify and address human and environmental effects of the transaction described 

in the Application on minority and low income populations in Cleveland and in other 

areas of the United States"). 

'The record developed by this Board in Ex Parte 573, Rail Service in the Westem 
United States, is replete with descriptions of the magnitude of this problem, and 
Cleveland wiU not restate it here. 
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If approved, this transaction wUl cause a redistribution ofthe operating assets of 

ConraU between CSX and NS. Both currently move traffic between the east coast and 

the midwest, and both wfll have, post-consiunmation, a revised rafl network that each 

hopes wfll make it a better, stronger competitor than the other. The reconfigured 

routes ofthe two companies wfll form an "X". with Cleveland at tlie center where they 

cross. See V.S. Morrison at 14. Rebuttal Verified Statement of John W. Orrison, 

included in Applicants' Rebuttal CSX/NS-177 filed December 15, 1997 ("R.V.S. 

Orrison"). Applicants predict that onee the transaction is implemented and the new 

service routes described in their application are in place. *rain service of the two 

companies wiU foUow three principal routes through the City. These are: 

(1) The CSX line from AshtabiUa, whieh enters Cleveland on the east side of 
the City in the South CoUinwood and Forest Hflls neighborhoods, south 
of 1-90 near East 131st Street, and continues in a southerly and 
southwesterly direction through the Little Italy, University Circle, Fairfax, 
Kinsman and South Broadway neighborhoods, before crossing the 
Cuyahoga River and paraUeling 1-480 to West 150th Street. The typical 
increased traffic for this line is from 7 treiins per day to 44 trains per day, 
an increase of six times the existing train frequency. See V.S. Morrison" 
at 3 and Att. 1. 

(2) The route NS originaUy proposed for trafflc to and from Buffalo crosses 
Cleveland in an east-west direction, entering from the west in the 
Edgewater and CudeU neighborhoods, continuing through the Detroit 
Shoreway and Ohio City neighborhoods, crossing the Cuyahoga River 
through the Industrial VaUey. and continuing east through the Kinsman, 
University Circle/Fairfax and Little Italy neighborhoods, passUig through 
East Cleveland, and then exiting Cleveland through the Euclid - Green 
and South CoUinwood/Nottingham neighborhoods.® This line is proposed 

B̂y letter to the STB dated October 29. 1997. NS proposed a revision to this routing 
that wo'old take much of the trafflc away from the line that paraUels the lake shore and 
traverses the west side of Cleveland and the suburbs of Lakewood, Bay Vfllage and 
Rocky River. Upon constmction of a eonneetion at CloggsviUe the new routing would 
allow much ofthis traffic to move away from the lake shore line on the west side of tiie 
City to a connection with the other NS line for movement to or from Vermflion. See 
Letter dated October 29, 1997 from Bmno Maestri, System Director, Environmental 
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to increase in traffic volume from 14 to 38 trains per day, an increase of 
181% over the existing frequency. Id. at 3 and Att. 2. 

(3) The second NS line, for traffic to and from Pittsburgh, begins near 
downtown Cleveland (at the former Conrafl Lakeshore Line), and 
continues in a southerly and southeasterly direction through the Goodrich 
(Payne-Sterling). Central. Fairfax. Kinsman and South Broadway 
neighborhoods before exiting into Garfield Heights. Traffic on this line is 
proposed to increase from 13 trains to 27 traiins per day, more than 
doubling existing trafflc. 'tZ. 

A. The Enviroomental Injustice of Applicants' Proposed 
Operating Plan. 

The neighborhoods most endangered by Applicants' activities are neither 

sparsely settled rural farmlands nor industrial corridors with few residents along the 

lines. They are densely settled. weU-established urban neighborhoods, thick with 

homes, schools, churches, hospitals, parks and smaU businesses. Photographs attached 

to V.S. HamUton at Att. 2. 3 and 4. give a flavor of the density of ihe population along 

these lines. 64.400 people live within 1000 feet of the right-of-way on iLese three lines. 

Approximately 54% are non-white and 38% live in poverty. CLEV-9 at 11. For the 

different segments and impacted communities identified on the maps attached to V.S. 

Morrison Alts. 1 and 2. the numbers and demographies of people who live within 

1000 feet of the right-of-way on the affected lines are as foUows: 

Protection, to Elaine K. Kaiser, Chief of the STB's Section of Environmental Analysis. 
This letler describes the benefits of reduced train frequency through residential 
neighborhoods and through the many at-grade crossings on the -vest side and thi-ough 
the Wf st shore suburb; ,̂ unplementation wiU require "not only public and regiflatory 
support from the federal govemment. the State of Ohio, ainl local offlcials but the 
commiUTient of public funding for these important safety-enhancing projects." Id. at 
9 (emphasis supplied). Maps showing the original proposed NS route and the revised 
proposal ai e attached to CLEV-10 at Tab 4, pp. 1 and 2. These maps are attached to 
this Brief at Attaclunent 4 for the Boai d's ready reference. 
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NEIGHBORHOOD TRAINS/DAY 
% INCREASE 

POP. % NON-
WHITE 

% BELOW 
POVERTY 

Forest HiU. South 
CoUinwood (CSX 
line) 

6 .8-> 43.8 
544% 

5,479 99.2% 33.9% 

Little Italy. 
University Circle. 
Fairfax (CSX and 
NS joint segment) 

6.8 - > 43.8 
544% 

9,459 65.6% 44.0% j 

Kinsman. South 
Broadway (CSX 
line) 

3.8 - > 43.8 
1188% 

10,379 72.0% 39.3% 

Edgewater. CudeU. 
Detroit-Shoreway, 
Ohio City (first NS 
iine) 

13.5 - > 37.8 
181% 

20,541 20.9% 36.5% 

Kinsman (first NS 
line) 

13.5 "> 37.8 
181% 

4,913 80.1% 48.4% 

Euclid-Green. 
South CoUinwood 
(first NS line) 

13.5 "> 37.8 
181% 

5,481 56.7% 20.1% 

Goodrich. Central. 
Fairfax (second NS 
line) 

12.5 "> 26.8 
114% 

6,683 72.8% 56.5% 

Kinsman, South 
Broadway (second 
NS line) 

12.5 "> 26.8 
114% 

6,536 58.1% 37.3% 

TOTAL FOR A L L 
3 LINES 

33 -> 108 
277% 

64,440 53.8% 38.0% 

CLEV-9 at 10 - 11, citing VS Morrison at Att. 1 and 2, V.S. Hamflton at 3 - 11. 

B. The Raw Impacts of the Increases in Train Frequencies 

Increases in train frequency on various segments range from a low of 114% to 

1188%. and these trains do not eome alone. They bring with them a host of problems 

that h3ve been detaUed in the City's submissions in ihis case. William Denihan, 
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Director of the Department of Public Safety, was quite clear that the City sees "this 

transaction as having a serious negative impac t on the abflity of Cleveland's safety 

forees to adequately respond to emergencies in ihis community." V.S. Denihan" at 1. 

Mr. Denihan's concems about this transaction arise out of the delays at the numerous 

grade crossings on the affected lines that emergency response vehicles wfll experience. 

"Police department records show that trains sometimes block these crossings from two 

(2) to five (5) mmutes and delays have extended to five (5) and ten (10) minutes." Id. 

at 3. 

The potential delays at these crossings wfll prevent emergency medical care from 

reaching people in need m time to help them. The foUowing table shows the number 

of caUs made to rescue, police and fire teams, and the delays those emergency response 

teams experience. At crossings in three areas of the City, train movements cause 

delays of any where from ^ up to 7.2 minutes to reach people stricken with heart 

attacks or other medical problems: 

1 LOCATION 1996 
EMS 

RUNS 

INCREASED 
EMS 

DELAYS 

1996 
FIRE 
RUNS 

INCREASED 
FIRE 

DELAYS 

Nottingham (4 raU 
crossings from DiUe 
Road to London 
Road) 

EMS: 
4,456 

Police: 
12.701 

7.2 minutes 
(detour route 
= 3.7 mfles) 

235 7.4 minutes 
(detour route 
= 3.9 mfles) 

Aetna (2 raU 
crossings at 
Bessemer and 
Aetna) 

EMS: 
5,840 

4.8 minutes 
(detour route 
= 2.3 mfles) 

450 4.2 minutes 
(detour route 
= 1.6 mfles) 
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1 LOCATION 1996 INCREASED 1996 INCREASED 
EMS EMS FIRE FIRE 

RUNS DELAYS RUNS DELAYS 

Edgewater (6 rafl EMS: 4.0 minutes 282 4.4 minutes 
crossings from West 1.593 (detour route (detour route 
110th to West 117th = 1.9 mfles) = 2.2 mfles) 
Streets) Police: 

15.878 

V.S. Denihan at Attachments 1 - 3. 

In Nottingham and Edgewater, increases of 18^ % in train dafly frequency (from 

13.5 to 37.8) wiU cause these delays to occur nearly three times as often as they do 

now. Ill the Aetna area, increases in dafly train frequency of 114% (from 12.5 to 26.8) 

wiU cause these delays to occur nearly twice as often as they do now. 

Mr. Denihan underscored how important eaeh second is to a person experiencing 

cardiac arrest, noting that the chances of survival from sueh an incident decrease as 

foUows: 

Thirty second delay: 
One minute delay: 
One and one-half minute delay: 
Two minute delay: 
Two minute and thirty second delay: 
Three minute delay: 

12.5% 
25% 

37.5% 
50% 

62.5% 
75% 

A response time of three minutes or greater virtuaUy guarantees 0% survivabiUty, id. 

at 4. that is. if this transaction proceeds as proposed people in Cleveland's 

neighborhoods wiU die as a direct result of these delays. 

Police and fire response wiU see the same impacts. A train blocking a crossing 

pi events police from responding to Priority One eaUs (when shots have been fired or a 

violent crime is in progress) within the four to six minute goal they have established. 

Id. at 5. Firefighters who have to wait at crossings for a train, or who choose to take 
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a detour to avoid a blocked crossing. wiU risk losing valuable niinutes many times more 

each day as the frequency of trains increase. In 1996, delays in the arrival of a fire 

tmck at cUiy one of the 450 fire mns in Aetna, or the 235 emergency mns in the 

Nottingham neighborhood, or ti.e 282 mns in Edgewater could have speUed disaster, 

especiaUy if the emergency was at one of the many multi-famUy dweUings in these 

parts ofthe City. Id. at 6-7. Mr. Denihan clearly summarized the problem these trains 

wiU create in stark terms: 

This is a serious matter. Five minutes more for an ambulance can 
literaUy be the difference between life and death for a person suffering a 
heart attack. Two minutes can make the difference when officers need to 
defuse an explosive situation involving a shooting or other violent crimes. 

Id. at 9. 

Delays at crossings are not the only problem that Applicants wiU create by the 

substantial increase in the number of trains moving through these communities. 

Applicants have projected that the volumes of hazardous materials moving through 

these communities wiU increase enormously -- from 0 carloads per year on some 

segments to as mueh as 44,000 carloads per year on those same segments. See Draft 

Environmental Impact Statement ("DEIS"), vol. 3B, Table 5-OH-55 at OH-147. 

According to Mr. Morrison, "(a] total of nine (9) primary and secondary schools and five 

(5) neighborhood playgrounds or play-fields in the City of Cleveland are located in 

proximity to railroad grade crossings on lines where significant increases in rafl freight 

traffic have been proposed." V.S. Morrison at 7. As Mr. Morrison explains, one of these 

schools, the Louisa May Alcott Elementary School, is within 250 feet of the railroad 

tracks (id. at 8 and V.S. Hamflton at Att. 1, p. 2 of 4). Others are within 1,000 to 2,500 

feet from the right-of-way. Id. at 7-9. AppUeants plan to expose these school chfldren, 
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the patients at the University Hospitals complex that is adjacent to both the NS and 

CSX tracks in the University Circle area on the east side (Uicluding the recently 

expanded Rainbo^/ Babies and Chfldren facflity that is 1.000 feet from the tracks), id. 

at 11. and the -iiousands of residents who live within 1.000 feet of the tracks, to 

potential disaster in the event of a spiU. leak or explosion of one or more of these ears 

as they pass along these lines. Applicants have proposed virtuaUy no mitigation for 

hazardous materials spflls or other incidents, yet they express surprise and indignation 

when Cleveland expresses its opposition to the imposition of Uicreased train frequencies 

and increased hazardous material movements through these areas. 

Noise is another serious issue. Train noise is never a subtle addition to any 

residential community's environment, and under Applicants' plans the noise along 

some of these lines wfll be miUtiplied by the arrival of up to 44 trains per day. See 

CLEV-9 at 10-11. A line that sees 4 trains per day wfll see 44, an increase of 1,188%. 

Lines that see 7 trains per day today wiU also see 44, an increase of 544%. Id. In 

CLEV-iO. the City commented on the inadequacy of SEA's noise study, the even worse 

understatement of impacts, the ludicrous attempts at noise abatement included in the 

recent additional study conducted by CSX, and the results of the City's own 

consiUtant's assessment of the impacts of the proposal. CLEV-10 at 17-23. 

Why is noise such a concem to the City? Because, according to the City's 

consultant, the homes, schools, hospitals and businesses that are near these tracks wfll 

experience a nearly three-fold increase in noise. Id. at 22. When the tracks carryUig 

these increasing numbers of trains are elevated, as they are when traversing the east 

side of Cleveland, sueh as in the Little Italy/University Circle/Fairfax neighborhood, see 

V.S. Hamilton at 4 and Attachment 2, the impacts from noise are greater, "particiflarly 
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when the tracks mn at the level of upper-floor bedroom windows." V.S. Morrison at 6. 

Tripling the subjective noise levels at the Abington Arms senior citizen apartment 

buflding, whieh is located less than 500 feet frorr. die NS and CSX lines, where a 

combined increase in train volumes of 302% (from 20 to 81 trains per day) is 

anticipated, see V.S. Hamflton at Att. 1, p. 3 of 4, or at historic Severance HaU in 

Universi V Circle where the Cleveland Orchestra rehearses and performs throughout the 

year®, is not beneficial to the community. 

In response to the noise increases. CSX has offered a community beautification 

program, hoping that adding trees to the landscape wiU provide a suffieient reduction 

to the train noise. This proposal fafls. CSX chooses to dei J with the damage they wiU 

cause to the residents along the Short Line not by proposing noise mitigation that wiU, 

in fact, aUeviate the three-fold increase in noise that they wiU create but, instead, by 

sending to residents along the Short Line a glossy brochure that claims that CSX has 

"developed a comprehensive plan to ensure the least amount of impact on your quahty 

of life." This cleverly worded pamphlet obscures the real impact of a dramatic increase 

in train traffic and is no substitute for resil solutions whieh tmly protect the interests 

of the affected households and neighborhoods. 

As the City stated in CLEV-10, the low landscaped berm and railroad tie waUs 

that are recommended in the CSX report simply do not provide a credible method for 

mitigation of the substantial increases in noise along the affected line segments. This 

cosmetic approach to a serious noise problem fafls to mitigate the noise that wiU be 

*See Letter dated January 30, 1998 from John S. Wflbur, President and Chief 
Executive Officer. University Circle Incorporated, to Office of the Secretary, STB, 
attached to CLEV-10 at Tab 1, at 2. 
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generated by the dramatic increase in freight traffic on the Short LUie. The berms, 

trees and low raihoad tie waUs wiU, at best, achieve a noise reduction oi' 5 Lj„, nowhere 

near the 15 Ld„ required to elimUiate the projected impact on the ad-acent communities. 

The landscape-only "solution" proposed by CSX as tlie sole noise mitigation measure 

on tlie segment between FairlUU Road and Norman in the Fairfax neighborhood, is 

completely without noise mitigation value. Simply put, the "solution" proposed by CSX 

to mitigate the noise mcreases that wiU occur in predominjintly minority residential 

communities. University Circle and the Little Italy historic district, is inadequate, 

impermanent, and unacceptable. Id. at 23-24. Worse, the plan includes no proposal 

at aU for maintenance of the trees and the waU. The railroads' gift to the City of more 

trees and a gently inclining earthen waU wiU neither fix the problem it is supposed to 

address, nor provide more than another maintenance burden to the City of Cleveland. 

These are neighborhoods where property values have begun to rise as a result 

of improvements done under the aegis of the City's Department of Community 

Development, see V.S. White at 2, V.S. Wanen at 1. Now, those property values are 

at risk again. The demographies of these communities underscore the firagiUty of their 

residents' grasp on the ladder of success that leads to economic improvement - the 

percentage of people living below the poverty line in tlie neighborhoods that wiU 

experience train frequency increases of 181% to 1188% rjuiges from 33.9% to 48.4%. 

CLEV-9 at 10-11. As Mr. Morrison stated in his testimony: * ... these households often 

lack the financial resources and the options to move away from the impacted area." 

V.S. Morrison at 5. 

Unstudied and unquantified increases in vibration, substantial increases in air 

poUutant emissions - aU of tliis coupled with the adverse impacts described above, and 
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detafled ftirther in CLEV-9 and CLEV-10, has driven Mayor White to conclude that the 

proposed transaction "wfll wreak havoc on the lives and busine.sses of the people" he 

represents, and that he has no choice but to oppose it. V.S. White at 1. To lUs 

astonishment, the Applicants 

. . . have brazerfly pushed forward their plan to bring substantial amounts 
of increased traffic, with aU of its attendant increases in noise, vibrations, 
traffic delays and safety risks to communities throughout the Cleveland 
metropolitan area, without consulting first with the communities that wiU 
experience the detrimental effects of those increases. 

Id. ai 5. Mayor White c£iUed upon the Applicants to come forward with proposals to 

diminish the adverse impacts on the City and its sunounding communities. Id. 

3. The Problems Applicants Will Create in Cleveland's 
Neighborhoods Require a Comprehensive, Long Term, 
Regional Solution. 

Cleveland and the sunounding communities have spent a great deal of time euid 

resources to uncover, analyze, and document the severe neighborhood impacts of the 

proposed transaction. The City has also earnestly attempted to understand the iioise 

mitigation plan proposed by CSX by retaining its own noise consiUtant and conducting 

an independent noise assessment. The CSX plan does not work. CLEV-10 at 23-24. 

For this reason, specificaUy, the City asked the Applicants to present altema'dve routing 

proposals, noting tliat a substantial raU irUrastmeture exists throughout the state and 

in the Cleveland metr opolitan area. Because so many of the trains are through trains. 

not locril,'° and because there is a great deal of line capacity avaflable nearby and in 

other areas of the state, the City believed some rerouting might be possible. For 

'°See discussion of reroutuig opportunities in Verified Statement of Phflip G. 
Pasterak ("V.S. Pasterak"), attached to CLEV-9, at 2-3. 
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months, the City defened to the railroad's expertise, however, the City stopped short 

of offering alternatives. As Mr. Morrison stated: 

Whfle we firmly believe, based on our own investigation and analvsis. that 
efficient altematives promising fewer adverse impacts clearlv exist, we are 
not in a position as a municipalitv to make specific proposals for roudng 
altematives to those cunentlv proposed bv CSXT and Norfolk Southem. 
The burden for identifying and testing specific routing alternatives can 
and should faU on the railroads who together are proposing a stmcture 
which so clearlv and adversely impacts Cleveland and its neighborhoods. 
They, not we, are most famfliar with the markets and customers they 
serv e and with the operational characteristics of their systems, and with 
the routing options avaflable to them. 

They, not we. are in a positir n to simiUate and test the altematives for 
efficiency; to identify the lU<ely noise, vibration, trafflc, safety and air 
quality impacts; and to propose suitable mitigation measures. As the 
advocates -- and the principal beneficiaries -- of this dramatic change in 
the operations of rafl serviee throug.h the City, tliey, not we, have the 
principal responsibUity to deal honestly, directly, and completely with the 
consequences for the City of the cnanges they propose cuid to level with 
the Board, the City, and the public at large regarding the actions they 
propose and the reasonable measures that can and wiU be put in place to 
mitigate the .dverse impacts on people and property. 

V.S. Morrison at 15-16 (emphasis added). 

Together, the Applicants filed a rebuttal to Cleveland*s request for conditions. 

The Applicants' basic approach is that the Unes tliey plan to use have been in plaee for 

many years, the right-of-way is there to be used, and they plan to use it to the ftiUest 

extent possible. In a Rebuttal Verified Statements, filed on Deeember 15, 1997, 

Applicants" witness John W. Orrison made the foUowing points: 

• Despite the Applicants' obvious experience and expertise in rafl 
operations, the City and not the Applicants should bear the burden of 
finding a way to mitigate the severe neighborhood impacts of the 
transaction. Orrison suggested that if the City has a problem with the 
rouling proposed by Applicants, it should formulate altematives. Further, 
he criticized without substantiation, the City's witness Phihp Pasterak 
who has over 16 years of rafl industry experience, for being unable to 
devise an altemative that works. R.V.S. Orrison at 79 {P-550). 
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• Without substantiation or ftirther explanation, Mr. Orrison notes 
Applicants' operating plan was developed foUowing the expenditure of 
mueh time and resources by Applicants. R.V.S. Orrison at 3-4 (P474-
P475). Here, the Applicants imply that if they spent this mueh time on 
it and decided it was good, nothing else can approach it in terms of 
efficiency and operational benefits for the reconfigured systems. 

• Without substantiation or further explanation, he states that any 
rerouting of trains would add time and thereby reduce competitiveness of 
the service of either of NS or CSX. R.V.S. Orrison at 79-80 (P550-P551). 

• Without substantiation or ftirther explanation, he states that the plan 
advanced by Congressman Kucinich for a neutral operator in the 
Cleveland area to manage the operations and route trains in a way that 
wiU not create the same level of adverse effects is not workable. Orrison 
R.V.S. Orrison at 82 (P553)." 

NS has responded to the City's and its suburban neighbors* pleas for reduction 

of the impacts with a routing proposal that wiU reduce the projected increases through 

the west shore suburbs and through the westem part of the City along the leike. See 

f.n.8, supra and CLEV-10 at Att. 2 p.2. However, this proposal leaves many problems 

unsolved and creates new ones of its own. Onee ageiin, NS submitted a proposal 

without careful study of the potential neighborhood impacts. This routing diverts traffic 

to neighborhoods with signifieant minority populations cmd leaves increased train 

frequencies mnning through Cleveland*s east side neighborhoods, offering no solution 

to the substantial problems created there. 

Incredibly. CSX has been even less forthcoming. It has prepared a study that 

projects economic benefits for the City but has release-* to the City of Cleveland orfly 

the "Executive Summary," a document that is remarkably short on detafl as to how and 

" Applicants made this blanket assertion in their rebuttal, even though 
Congressman Kucinich's plan is sUnflar in many respects to the idea espoused by 
Applicants in their creation of three Shared Assets Operating Areas in Northem New 
Jersey, PhUadelphia/South Jersey and Detroit. 
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why these benefits wiU oecur. Urflike a tme economic cost-benefit analysis which 

compares likely benefits with likely costs, the CSX document focuses only on the 

former and ignores th^ costs to the commurUty that wiU result from the signifieant 

increase of freight traffic through residential neighborhoods. By ignoring the rest ofthe 

story, CSX once again takes a superficial approach to a serious question of 

environmental impact and environmental justice, misleading both the Cleveland 

community and the Board about the tme net costs of their proposal. The study 

provides no substantiation for the biUions of doUars in economic benefits CSX promises, 

and gives no explanation of whether the "worker years" it cites wiU be either from "new 

or continued" employment. CSX appears to expect credit for continuing the 

revitalization of Clevelemd's commercial life that the City has stmggled on its own to 

accomplish. The benefits CSX asserts flow to a larger, 8 county area than just the City 

and its immediate neighbors. Worse. CSX does not acknowledge that each element of 

the benefits it clauiis can be achieved if the altemative routes the City has proposed in 

CLEV-10 and in discussions with the railroads are implemented. Now, the benefits to 

the City of Cleveland have been reduced even ftirther by CSX's promise to East 

Cleveland, as part of that proposed settlement, to hold 15% of the new jobs (a grand 

total of 15) for people from East Cleveland. See, Letter from Mayor Michael R. White 

to Hon. Jeremiah Johnson, Attachment 2 to this Brief, at 2; "East Cleveland makes deal 

with CSX." Cleveland Plam Dealer. Feb. 19. 1998. IB, 5B (included ui articles at 

Attachment 3). 

CSX likewise has relied on PR and not solid environmental engineering when 

dealmg with the threefold increase in noise that wiU occur along the Short Line as a 

resiUt of its proposal. CSX proposes berms and trees, a noise abatement scheme that 
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wfll not work and has refused to consider means - such as rerouting, train limits or 

curfews - that would significemtly reduce noise impacts on neighborhoods along the 

Short Line. 

Since Applicants have refused to create a plan to reduce the impacts of the 

fansaetion, the City has developed and presented its own proposals, recognizing "that 

these are not the orUy possible altematives that CSX and NS should consider. However, 

an analysis of these possible solutions can form the baseline for beginning to create a 

solution that meets aU of the parties' objectives." CLEV-10 at 6. Clevelemd's 

altematives, explained in detafl in CLEV-10. have the potential to accomplish the City's 

dual objectives of: (1) aUowing the Applicants to achieve the benefits of their proposed 

transaction, while (2) reducing the otherwise intolerable impacts on the life and fabric 

of the communities in and around the City. 

The reconfigured routes Cleveland has proposed were described in CLEV-10'^ 

as foUows: 

Cleveland has a better idea. It has studied the configuration of 
lines in the region and developed two altemative anangements that 
reverse the ownership of the lines in the area from the cinangement 
proposed by CSX and NS. In the first Cleveland altemative 
solution, CSX traffic from Greenwich would eontinue to enter the 
region in Berea. but woiUd use the Lake Shore route via the 
Cleveland Lakefront to CoUinwood. This line is cunently used 
heavfly by rafl trafflc. NS traffic bound for Pittsbiugh and beyond 
woiUd continue to enter the area at Olmsted FaUs/Berea. but would 
use the Short Luie to White, then diverge southeast through 
Bedford. In Altemative Number 2. NS Pittsburgh traffic would not 
use the Flats Industrial Track north and east of Short, using 
instead the Short Line east to Marcy. The southem portion of the 
Short Line woiUd become NS's main line for both Pittsburgh and 
Buffalo traffic flows. At Marcy, NS traffic bound to and from 

'̂ The maps attached at Tab 4 to CLEV-10 showing these routes are replicated in 
Attachment 4 to this Brief. 
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Buffalo would continue on the existing Short Line through 
University Ciiele to Mayfield. Near the existing Mayfield 
cormeeting track, a new higher-speed coimection would be buflt 
between the Short Line and the NS lUie to Buffalo for trains to join 
the existing route. 

Under both altematives. eaeh railroad would also have the use of 
a secondary line for overflow traffic, transfer movements, 
maintenance needs and emergency use. CSX's secondary route 
woiUd be via the Short Line from CoUinwood to Berea as CSX has 
cunently proposed in its operating plcm. Ownership of the 
CoUinwood to Maicy segment coiUd be in the hands of CSX. 
Trackage rights over NS would be required from Marcy to Berea. 
NS's secondary route for Pittsburgh traffic would also be the via the 
route it now designates as its primary route, that is from White to 
the Cleveland Lakefront to Berea. Under tlie City's altematives, the 
route irom the Cleveland Lakefron: to Berea woiUd be via trackage 
rights over CSX. 

The railroads' response has been to belittle the proposals with minimal 

explanation and witiiout any glimmer of recogiution that they are designed to begm the 

process of working towards a solution. Rather than trying to find a way to tnUy 

mitigate the harm the proposed transaction wiU cause. Applicants have tried to buy 

peace with neighboring suburbs through promises of eash or other pubiie 

improvements that sound attractive on their face, but on further study are shown to 

provide no real mitigation. At the end of the day the dramatic problems created by the 

tiansaction wiU stiU be seen. smeUed. felt and heard by the affected residents, even if 

their communities' coffers are temporarily a little fuUer. 

The City has put forth these proposals because urfless cne of them, or a 

reasonable and workable altemative to them, is approved and implemented, the 

pi oposed transaction wiU be whoUy inconsistent with the interests of the pubUc in the 

City of Cleveland. For the residents of Cleveland's neighborhoods, if the railroads wiU 

not talk about plans to restmeture operations, includirig spending money to solve the 
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problems the raUroads are creating, the only solution Is to deny the Application. This 

is a simple solution and one that satisfies the Applicants' apparent objective of spending 

almost no money to solve an enormous problem they plan to create. On the other 

hand, tf the Applieation is approved, the Applicants should not be permitted to increase 

the number of trains that operate on the Imes through the City. CLEV-10 at 55. 

Absent any satisfactory remedial action for the impacts they wiU create, the Applicants 

WiU create a situation where the substantial and adverse impacts ofthis transaction wiU 

be experienced disproportionately by the minority and poor populations of the 

neighborhoods of Cleveland where these lines are located. That resiUt would be 

contrary to the law and to the clear public policy ofthe UrUted States. Absent any such 

remedial action, the Applieation wiU have to be denied. 

III. ARGUMENT 

THE PROI OSED TRANSACTION WILL CREATE SUBSTANTIAL HARDSHIPS 
FOR THE PEOPLE OF CLEVELAND, WITH DISPROPORTIONATE ADVERSE 

IMPACTS ON POOR AND MINORITY COMMUNITIES, AND IS NOT 
CONSISTENT WITH THE PUBLIC INTEREST UNLESS THE HARMFUL 

EFFECTS ARE REDUCED BY THE IMPOSITION OF AMELIORATIVE 

CONDITIONS. 

This transaction caimot be approved as proposed. There is no other way to view 

this proposal. The City of Cleveland has demonstrated that the uiterests of the pubUe 

that lives and works in its neighborhoods wfll be direetly and seriously harmed by this 

U ansaction. CSX and NS tout the benefits of this transaction, citing nearly $ 1 bfllion 

in annual improvements to revenue and from efficiencies, attempting to create the 

'"nference that this n ansaction must be good tf that much money is uivolved. However, 

this monetary benefit to the Applieant companies and the improved serviee they 

proclaim for thefr shippers, benefits u'hich can not be gainsaid even tf they ultimately 
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are not as large as Applicants predict, ai ? projected to be achieved on the backs of the 

people of the City of Cleveland. Cleveland has proposed altemative routings that wflil 

solve many of the problems this transaction creates. Without the imposition of 

conditions that wfll address the adverse impacts of the transaction, including limiting 

the number of trains passmg through Cleveland's neighborhoods, the transaction 

cannot be approved. 

A. The Public Interest Standard. 

This Board can approve the transaction proposed by CSX and NS only tf 

it "finds the transaction is consistent with the pubiie interest," and has broad discretion 

to impose conditions govemmg the transacUon. 49 U.S.C. § 11324(c); Gruinbelt Corp. 

i;. S.T.B.. 109 F.3d 794. 798. (D.C. Cir. 1997), quoting Southem Pacific Trans. Co. v. 

I.C.C, 736 F.2d 708, 721 (D.C. Cir. 1984). The description of the National Rafl 

Transportation Policy in the statute gives some insight into the meaning of the term 

"pubiie interest" by Usting the objectives of the government's continued regulation of 

intersuJte transportation. Whfle that poUcy pror iotes competition and reduction in 

regiUatory eontrol over the rafl transportation system, it recognizes that these benefits 

shoiUd not be achieved to the "detriment... [of] public health and safety." 49 U.S.C. 

§10101(8). 

The Board's regulations provide farther guidance regarduig the statutory 

mandate to consider the public uiterest. 49 C.F.R. Part 1180. After reciting the 

statutory criteria ui 19 C.F.R. § 1180.1(b)(1), the regulations state the foUowuig: "The 

. . . [Board] must also consider the impact of any transaction on the quaUty of the 

human environment and the conservation of energy resources." 49 C.F.R. 

§1180.1(1.(2). Continuing, the regiUations require the Board to determine whether a 
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proposed transacticn is consistent with the public Interest by balancing "the potential 

benefits to Applicants and the public against the potential harm to the pubUc. The 

. . . (Boardl wUl consider whether the benefits claimed by appUeants could be realized 

by means other than the proposed consolidation that would result hi less potential 

harm to the public." 49 C.F.R. § 1180.1(c). 

The Board imposes conditions to ameUorate the adverse impacts ofa transaction. 

These conditions can provide a remedy for anti-competitive effects of a proposed 

merger. Grainbelt. supra, or for mitigation of adverse environmental impacts. Union 

Pacific Corp., et al. - Control and Merger - Southern Pacific Rail Corp., et al., F.D. No. 

32760. Decision No. 44 (Service Date August 12. 1996) ("UP/SP"), at 218-225 and 

App. G. 

B. Environmental Justice Standards. 

The President of the UrUted States has added another dimension to the 

Board's pubiie interest analysis and to the assessment ofthe environmental impacts of 

the transacUons it considers. When the transaction is i eviewed in the context of the 

President s Environmental JusUce Order, the Board can only conclude that it cannot 

be approved without mitigation of the impacts on the poor and minority commimities 

that live in the path of on-mshiiig freight irains. 

In Executive Order No. 12898, the President stated the foUowing: 

"To the greatest extent practicable and pennitted by law, 
and consistent with the principles set forth in the report on 
the National Performanee Review, each Federal agency shaU 
make achieving environmental justice part of its mission by 
identifying and addressing, as appropriate, 
disproportionately high and adverse human health or 
envfronmental effects of its programs, policies and activities 
on minority populations and low income popiUations in the 
United States ,..." 
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Executive Order No. 12898, Federal Actions to Address Environmental Justice in 

Minority Populations and Low Income Populations, §1-101, 3 C.F.R. 859 (1995), 30 

Weekly Comp. Pres. Doc. 276 (Feb. 11, 1994). FulfiUUig its mandate to devise a means 

to c omply with Executive Order No. 12898, the U.S. Department of Transportation has 

recently adopted an Order that describes the process that the Office of the Secretary and 

each Operating Administration wiU use to incorporate en /ironmented justice princijjles 

mto existing programs, policies and activities. 62 Fed. Reg. 18377 (April 15. 1997). 

DOT'S order'' 

... provides that disproportionate impacts on low-income and 
minority populations are to be avoided, tf practicable, that is, 
unless avoiding sueh disproportJonate impacts would result 
in sigmficant a-̂ verse impacts on other importâ "<t social, 
economic, or environmental resources. 

Id. at 18378. This Board has incorporated an analysis of the "Environmental Justice" 

impacts ofa proposed transaction in determining whether to approve appUcations. E.g., 

Finance Docket No. 32830, Alameda Corridor Constmction Application, sUp op., 1996 

WL 297102 (ICC), Service Date June 6. 1996; Finance Docket No. 32704, East Cooper 

& Berkeley R. - Construction and Operation of a Rail Line - Berkeley Co., S.C, 1995 

WL 04898 (Environmental Assessment, prepared b" Section of Environmental Analysis, 

Service Date Sept. 22, 1995, includes evaluation of "environmental justice" impacts). 

The DEIS L<,sued in this proceeding acknowledges the substantial Environmental 

'̂ This Order is not spectficaUy binding on the Surface Transportation Board, whieh 
has not yet devised its own regulations to address the President's directive. However, 
its approach provides useful insight into the way in which regulatory approvals of 
matters in the transportation industries, aU of th;m, ineluding raU, should take 
environmental justice issues into account. 
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Justice issues presented by the proposed transaction in the Cleveland area. E.g., DEIS 

at Vol. 3B, pp. OH-118 - OH-127, 

In a ease that predated the President's Environmental Justice Order, the Court 

examined the same type of disparate impacts as are at issue here. Coalittort of 

Concerned Citizens Against 1-670 v. Damian, 608 F.Supp. 110 (S.D. Ohio 1984) 

("Concerned Citizens"). Concemed Citizens mvolved a proposed highway constmction 

project which had a disparate impact on minority communities, and provide 1 useful 

insight into the scope of the analysis of the impacts. In Concemed Citizens, a group 

of citizens chaUenged the proposed constmction under Title VI of the Civfl Rights Act 

(42 U.S.C. §2000d). aUeging that either (1) the highway could not be buUt as plamned 

because the route selected would have a disproportionate impact on minority citizens, 

or (2) the planners at least had an obligation to consider careftiUy altematives with less 

discriminatory impact. Id. at 126-127, citmg Guardian Ass'n i;. Civil Seroice Comm'n 

ofthe City of New York, 463 U.S. 582 (1983); Lau u. Nichols, 414 U.S. 563 (1974). The 

Court coiifirmed that "discriminatory effeet in the absence of discriminatory purpose 

can violate Title VI." Id. at 126. To assess the impact on mmority populations, the 

Court did not look at the 5.7 mfle length of the proposed road, but looked instead at 

individual neighborhoods through which the road would pass. In findings quite simflar 

to the record of the impacts of the proposed CSX-NS acquisition of Conrafl on the City 

of Cleveland, the Court stated the foUowing: 

There is no dispute that parts of 1-670 would travel through 
neighborhoods that range from 50% to over 90% minorities... [citation 
omitted] Further, of the 355 persons displaced by the coastmction of I-
670. 260 or nearly 75% are members of racial minorities ... [citdtion 
omitted] There is also ample evidence to support a finding that the 
dismptions and negative impacts of highway constmction and after the 
highway is operating wUl faU primarily upon neighborhoods that are 
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mostly comprised of mhiorities. Tr. 21-3. The Court finds defendant 
Damian's attempt to portray the benefits of 1-670 to be speculative and 
unsupported by the record. 

Id. at 127.'* 

The proposed CSX/NS acquisition of Conrail embodies the environmental 

injustice the President seeks to prevent. Assessing the impacts of the proposed 

transaction on a local basis, not on the grossly misleading system-wide basis that CSX 

and NS advocate in their envfronmental reporting, see CSX Corporation and CSX 

Transportation. Inc.'s Comments on Draft Environmental Impact Statement, ffled 

Febmary 2, 1998, at 3. the transaction can not fly. To remedy this injustice. 

Applicants must either re-route the trains away from the affected Cleveland 

neighborhoods, or limit the numbers of treiins that operate through them pending 

adoption of a meaningful mitigation plan to address the significant adverse impacts. 

The foundation of the proposed transaction begins to falter as soon as the 

analysis of its impacts focuses on the demograplucs of the neighborhoods that wiU 

experience the most serious effects: 

• In the Kin.sman/South Broadway community, where daUy train 
frequencies on the post-transaction CSX line wiU uierease from 3.8 
to 43.8. an increase of 1188%. 72% ofthe population living within 
1000 feet of the tracks is non-white and 39.3% live below the 
poverty line. V.S. HamUton at 6. 

• In the Forest Hill/South CoUinwood community, where daUy train 
fi equencies on the post-transaction CSX line wiU increase from 6.8 

'•"The Court went on to deny the requested injunction against the proposed 
constmction nevertheless, because the altemate route for the highway woiUd have had 
even worse impact on racial minorities, and the other transportation altematives did 
not solve the area's transportation problems. Id. at 127-128. In stark contrast, 
Cleveland's analysis shows that the altemative routes it proposes wiU have a lesser 
impact on minority popiUations than the Applicants' proposed Operating Plan. CLEV-
10 at 51. 
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to 43.8, an increase of 544%. 99.2% ofthe population Uving within 
1000 feet of the tracks is non-white and 33.9% live below the 
poverty line. Id. at 3. 

• In the Little Italy/UrUversity Circle/Fairfax area, where dafly train 
frequencies on the post-transaction CSX and NS joint line segment 
wUl uierease from 6.8 to 43.8, an increase of 544%, 65.6% ofthe 
population living within 1000 feet of the tracks is non-white and 
44% live below the poverty line. Id. at 4-5. 

On these three line segments, whieh have the largest increase in trains and the 

most devastating adverse environmental impacts, the minority popiUations are more 

than 65% of the people living within 1000 feet of the right-of-way. Only one segment 

in the City that wfll experience huge increases in train traffic has a population that is 

less than 55% minority. CLEV-9 at 11. 

Cleveland does not assert that Applicants have a discriminatory Uitent, but ;-<one 

is necessary. It is sufficient that the impact is discriminatory in order for the 

transaction to mn afoul of the President's Environmental Justice Order. See also 

Concerned Citizens at 126, citing. Guardian Ass'n o. Civil Service Comm'n ofthe City 

of New York, 463 U.S. 582 (1983); Lau v. Nichols, 414 U.S. 563 (1974). Looking at the 

irnpacts of this transaction on the affected commurUties within Cleveland, there can be 

no conclusion other than that approval of the transaction would violate that mandate. 

Because better, less offensive altematives exist, the Board should consider them 

carefuUy before approvmg the Applicants' proposal that so clearly vio' cCs the 

President's Environmental Justice Order 

C. The Environmental Review Process 

This Boar d stands as the bulwark against a trjmsaction that wiU wreak 

havoc on the lives of iimocent neighbors who wiU experience devastating adverse 

environmental impacts from its implementation. The Board's review of this transaction 
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" aU of its impacts, including the adverse environmental effects -- is tJie forum avaflable 

to the citizens of Cleveland to protect themselves against these adverse impacts. This 

Board has the authority to condition its approval on mitigation to offset adverse 

environmental impacts, and should use that authority hi this case. The Board's 

regulations speak for themselves. The Board must aet affirmatively to remedy the 

adverse impacts found in the EIS process. Development of ihe EIS is not just a 

ministerial task with no serious implications for Applicants' abflity to implement their 

proposal. To fulfiU its obligations under tlie Act. its promise to the citizens of Cleveland 

and communities like it. this Board must take a hard look at the impacts on the 

environment and order Applicants to take steps to fix them when the impacts are this 

great. Without that last step, the environmental review process would be a meaningless 

exercise. 

The National Tremsportation Policy, 49 U.S.C. § 10101(8) and the Board's own 

regulations, 49 C.F.R. § 11(b)(2) indicate that the impact on the humzm environment 

is a factor that must be included in any analysis of a transaction proposed under 49 

U.S.C. § 11323. The Board's environmental regulations, 49 C.F.R. § 11105.1, et seq., 

"ai e designed to assure adequate consideration of environnental and energy factors in 

the . . . [Board's] decision making process pursuant to the National Environmental 

Policy Act. 42 U.S.C. 2332 " 49 C.F.R. §1105.1. The GuideUnes published by the 

CouncU on Environmental Quality which implement NEPA. require as does the Aet 

itsetf. an assessment of "altematives to the proposed action." 42 U.S.C. §4332(C)(iU); 

40C.F.R. §1502.14. Where a proposed transaction has adverse environmental impacts, 

as does the proposed acquisition of Conrafl by CSX and NS, the Board's authority to 

impose conditions includes requiring applieant carriers to make changes or adopt 
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mitigauon measures that address those impacts. 49 C.F.R. §1105.10(f). Thishieludes 

the authority to delay implementation of a transaction pending resolution of 

envu-onmental issues raised but not reso'.ved. Id.; e.g. UP/SP at 222 (pendhig 

development of an effective mitigation plan, applicants were permitted "to add only an 

average of two additional freight train.* per day to the affected line segmentswhieh 

is below the threshold level for envfronmental analysis") and App. G. Limitation on the 

numbers of trains in the affected neighborhoods to preserve the status quo, rerouting 

of some trains away from those neighborhoods, constmction of rail/highway or rail/rafl 

separations - aU are avaUable tt address and defeat adverse impacts ofthe n:agnitude 

present in this case. 

The process for developing mitigation plans used by the Board in UP/SP 

to address the impacts on the Cities of Wichita, Kansas and Reno, Nevada, Ls a useful 

guidelme for the procedure that is absolutely required in this case. A comparison ofthe 

relative train frequency increases in Wichita and Reno, with those projected in 

Cleveland's n nghborhoods highlights the necessity for the Board to mandate 

development of an appropriate mitigation plan prior to approving implementation of 

this transaction, and to prevent CSX and NS from increasmg the number of trains untfl 

that mitigation is in place: 

LOCATION TRAINS/DAY % INCREASE 

Reno, Nevada" 11.3 ">25.1 122% 

Wichita, Kansas'^ 4.0 "> 9.6 140% 

'̂ UP/SP Merger. Reno MitigaUon Study, PrelimUiary Mitigation Plan (September 
1997), at p. 4-3. 
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LOCATION TRAINS/DAY % INCREASE 

Kinsman. South Broadway (CSX line) 3.8 ~> 43.8 1188% 

Forest Hfll, South CoUUiwood (CSX Ihie) 6.8 - > 43.8 544% 

Little Italy, University Cfrele, Fafrfax (CSX 
and NS joint segment) 

6.8 " > 43.8 544% 

Edgewater, CudeU, Detroit-Shoreway, Ohio 
City (first NS lme) 

13.5-> 37.8 181% 

Kinsman (first NS line) 13.5 - > 37.8 181% 

Euclid-Green, South CoUinwood (first NS 
line) 

13.5 " > 37.8 181% 

Goodrich, Central, Fairfax (seeond NS lUie) 12.5 - > 26.8 114% 

Kinsman, South Broadway (second NS line) 12.5 - > 26.8 114% 

As the chart demonstrates, the impact upon Cleveland is ten times greater 

than in either Wichita or Reno. Nevertheless. Applicants ignore Cleveland's pleas for 

mitigation, contending Cleveland should be thankful for the aUeged boon to its 

eci^nomy. What boon? Instead. Cleveland, like both Wichita and Reno, fears the 

impact of noise increases due to the increased frequency of train operations through the 

middle of its neighborhoods. 

In UP/SP, the Board's Section of Environmental Analysis ("SEA") had completed 

an extensive environmental assessment ofthe impacts ofthe proposed transaction, but 

had not developed "specificaUy taUored mitigation plans that wiU ensure thi t localized 

environmental issues vmique to these two communities are effectively addressed." 

UP/SP at 221. The Board ordered further study, to be completed within 18 months of 

the merger approval, and to address the grade separation/safety, air quaUty and noise 

'̂ UP/SP Merger, Wichita Mitigation Study, PrelimUiary Mitigation Plan - September 
1997. at p. ES-3. 
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Unpacts of the proposed train increases. Although the Board concluded that the studies 

and mitigation plans need not be in place prior to implementation of the transaction, 

it concluded that preservation of the operating status quo from before the transaction 

was in the public interest, stating: 

In the meantime, as explained in the Post-EA. during the 18-
month study period UP/SP wiU be permitted to add only an 
average of two additional freight trains per day to the 
affected raU luie segments ... [footnote omitted] wlUch is 
below the threshold level for environmental analysis, 
[footnote omitted] UP/SP wiU be prohibited from increasing 
traffic to the levels they projected under the merger (11.3 
daUy trains for Reno and 7.4 trains for Wichita) without our 
approval. [footnote omitted] Thus, there wfll be no 
significant adverse environmental impacts to these 
communities whUe SEA. the Board and the parties work to 
arrive at additional taUored mitigation for those cities. 

UP/SP at 222-223. 

In this case, the Board has already gone beyond the reporting required in 

UP/SP and determined that an Environmental Impact Statement ("EIS") is necessary 

because of "the nature and scope ofthe environmental issues that may euise." F. D. No. 

33388, Notiee of Final Scope of Environmental Impact Statement, Service Date Oct. 1, 

1997. To its credit, the Board has gone further than this Board or the ICC before it lias 

ever gone before by ordering an EIS. However, the work required to fulfiU its obligation 

to protect the people - the ones who are truly ciffeeted by the transaction - from these 

adverse unpads is not yet complete. 

The environmental costs here are too great, and the study conducted by 

the Board requires a great deal more work to document them and to plan for mitigation. 

The Board has taken the necessary first steps by ordering the completion of an EIS, 

rather than any of the lesser altemative envfronmental reporting vehicles available 
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under the environmental regulations. 49 C.F.R. §1105.6. Next, it is imperative to 

complete the studies begun by SEA and its consultants in a way that uses accepted 

methodologies. The studies should "consider every significant aspect of the 

environmental impact of a proposed action... [and] evaluate different courses of action." 

Dubois V. U.S. Department of Agriculture, 102 F.3d 1273. 1286 (1st Cir. 1996). cert. 

denied. Loon Mtn. i^ecreation Corp. v. Dubois, U.S. , 117 S.Ct. 2510 (1997). 

" The discussion of impacts must include both direct and indirect effects (secondary 

impacts)" of a proposed project . . . . [cite omitted] The agency need not speculate 

about aU conceivable Unpacts, but it must evaluate the reasonably foreseeable 

signtficant effects of the proposed action." Jd. Most unportant, the courts have made 

clear that "... the agency has a duty "to study aU altematives that appear reasonable 

and appropriate for study . . . as weU as significemt altematives suggested by other 

agencies or the pub'-.c during the comment period." Id. (emphasis supplied). 

As Cleveland has explained at length ui CLEV-10, the study done to date is 

whoUy inadequate. To satisfy the mandate of NEPA and the Board's regulations, SEA's 

next steps must include, at a minimum: 

• Conduct studies that focus on the affected neighborhoods, not on lengthy 
line segments that aUow the study to mask the impacts on the people who 
wiU tnUy experience them. CLEV-10 at 9-11. 

• Conect the study of delay times at crossings to account for actual speeds, 
not posted speeds, smee trains may be slowing to enter or accelerating 
upon leaving yards or other restricted speed zones as they traverse the 
lines and affected crossings. CLEV-10 at 34-36. The DEIS muUmizes the 
number of crossings and trivialize the potential impact of crossing delays. 
It faUs to acknowledge the central problem created by worsening response 
times. People wUl die tf ambulances or police or fire equipment Ceinnot 
reach them in a timely way. and some mitigation must be avaUable to 
reduce the likelUiood that this wiU occur. 
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• Conduct studies that address localized air quality Unpacts. and that 
assesses particulaf- emissions (PM,o). CLEV-10 at 11-12, 25-27. 

• Give serious consideration to the enormous increase in hazardous 
materials to be transported across the lines through these neighborhoods, 
an uierease from 0 to 44,000 hi some places (see DEIS. Table 5-OH-10. at 
vol. 3B. p. OH-30). In fact, because of the proxunity of the NS and CSX 
lines in the Uruversity Circle area, the volume of hazardous materials 
moving through this busy commercial, residential, hospital, and cultural 
area wiU increase from 7,000 carloads per year, to 81,000 carloads per 
year, among the three largest increases i n hazardous materials 
transportation across the entire system. DEIS. Vol. 5A, Attachment 
B-5. There must be an analysis of the resulting unpacts and a proposal 
for meaningful mitigation, even tf many of the trains are rerouted. CLEV-
10 at 12-14, 27-33. 

• Conduct a mor e rigorous analysis of the noise impacts of the transaction, 
including compliance with 49 C.F.R. § 1105.7(e)(6), which requfres 
quantification of the noise increases for sensitive receptors, and which 
compMes with the procedures identtfied Ui CLEV-10 at 21. The noise 
study conducted by CSX faUs to accurately assess the noise unpacts, and 
recommends mitigation that does not begin to addiess the tme unpacts 
of the transaction.'^ 

• Study the unpads of increases in vibration. No such study has been 
conducted. 

• Study the impact on historic and cultural resources, an analysis that is 
missing except for the assessment of unpacts of the proposed new 
constmction at CoUmwood Yard. The DEIS totaUy overlooks the unpads 
of train frequency increases on the nationaUy registered or locaUy certified 
historic districts or individual uuUdings that are close to the lines that are 
slated to experience substantial increases in daUy treun operations. CLEV-
10 at 36-39. 

In addition to aU of these additional analysis. SEA must assess the impact of a 

request that is dfrecdy related to this transactic n that Applicamts and ConraU have orUy 

just spmng on the City. Just last week. ConraU requested that Cleveland PubUc Power 

'̂ As described m CLEV-10 at 21-22. Cleveland's consiUtants began to morUtor 
continuous noise on the corridors that wiU be affected by the potential increases in train 
frequencies. However, this study w only the beguining and should be completed by 
SEA in order to fuUy assess the un^ cts of the transaction. 
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("CPP"). a division of the City of Cleveland, relocate at least six 138,000-volt 

transmission line poles to aUow constmction of rew trackage on the Short Line to 

accommodate the proposed Operating Plan. Three of these poles are located in 

CoUinwood near AspinwaU Avenue, and the other three are in the area of Quincy 

Avenue and East 105"* Street. This proposed major constmction project was not 

identified as a constmction activity in the Operating Plan, nor was it disclosed in time 

to pennit analysis in the environmental study. Moreover, at no time during recent 

meetings with the Mayor and other representatives ofthe City of Cleveland - including 

a tour of the Short Line with CSX and Cleveland City officials -- did the Applicants even 

mention that such a request would be forthcoming. 

It is outrageous that this constmction project was not identified in the proposed 

Operating Plan constmction activities, nor was it addressed as an environmental issue. 

As yet. ConraU has not provided sufficient iitformation to permit analysis r '̂ ts proposed, 

but it is clear that this proposed major constmction project would have a severe impact 

on the operations of CPP, and potentiaUy its customers and the residents of the City as 

weU. This transmission line was constmcted in 1991 after payment of an substantial 

fee to ConraU. and is an mtegral part of the high-voltage transmissioii system needed 

for CPP to provide service to the entire east side of the City. The line provides a cmcial 

link to the strongest of CPP s three interconnections needed to serve its customers. The 

hospital system in the University Circle area depends on this power, and it provides the 

primary source of power for the City's water system. The City spent considerable 

resources to insure a system with adequate "redundancy," that is, bâ .k up for each 

part, to insme that service remains avaUable and reliable at aU times. The line also 
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provides critical fiber-optic communications used for remote monitoring and control of 

CPP electric facUities 

Taking this line out of service during constmction would greatly impair the 

reliabUity of electric service to some of the largest health-care facUities in the City, to 

major water fUtration plants, and to thousands of residential, commercial, and 

industrial customers. Any intermption of service that occurs as a result of the 

relocation of these poles wiU cause ureparable harm to the reputation of CPP and to its 

abUity to compete for business in a highly competitive environment. 

If approval of this transaction and constmction of the improvements required to 

move Applicants' trains over the Short Line requires relocation of these poles, the 

transaction must be stopped. AppUeants cannot force this change on the City without 

compensation, replacement of the poles and reconfiguration of the grid before any 

change takes place, aad without providing an absolute guarantee that there wiU be no 

dismption -- none -- of the CPP's abUity to provide power safely and reliably to its 

residential and institutioncd customers.'* 

Only after the studies necessary to complete the final EIS are completed, 

includu g a comprehensive study of the newly raised CPP power pole issue, wiU the 

SEA and the Board have completed the next important part ofthe "detaUed statement" 

' ^ l i i s Board should specificaUy state that its approval of the proposed ticmsaetion 
does not constitute an order to CPP to move these poles. The City's easement from 
ConraU requires relocation at the City's costs only when the request is due tc a 
mandatory order or rcgiUation requiring relocation. ConraU has aheady requested 
relocation of the poles, and it has done so for business purposes and not in response to 
an existing order or regulation mandating relocation. Second, there has been no 
showing in this case - m fact no discussion any where - ofthis proposal and Applicants 
can not be aUowed to bootstrap thefr way into requiring this substantial undertaking 
that wiU be so deleterious to CPP's serviee. 
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ofthe environmental impacts that is requfred by NEPA, as explained in Calvert Cliffs, 

449 F.2d at 1114. Only then wUl "the agency have avaflable, and [be able to] careftiUy 

consider. detaUed information concerning significant envfronmental Unpacts 

Robertson. 490 U.S. at 349. 

Then, when the study of the Unpacts of the proposed transaction is complete, the 

SE.^ and the Board can tiun to "the heart of the environmental Unpact statement" ~ the 

consideration of altematives. Dubois, 102 F.3d at 1286. quoting 40 C.F.R. §1502.14. 

As the Court stated in Dubois: 

The regulations requfre that the EIS "[r]igorously explore and objectively 
evaluate aU reasonable altematives. and for altematives which were 
eluninated from detaUed study, briefly discuss the reasons for thefr having 
been elunmated." 40 C.F.R. § 1502.14(a). It is "absolutely essential to the 
NEPA process that the decisionmaker be provided with a detaUed and 
careful analysis of the relative environmental merits and demerits of the 
proposed action and possible altematives, a requirement that we have 
characterized as 'the linchpin of the °ntire impact statement.' " 

Dubois, 102 F.3d at 1286-87, quotUig, JVRDC i;. CallauJay, 524 F.2d 79, 92 (2d Cfr. 

1975). 

Cleveland is an extraordinary situation, created by Cleveland's location at the 

"X" oflhese networks, and careful analysis of possible mitigation strategies is the next 

step. When preparing an EIS. "one Unportant mgredient . . . is the discussion of the 

steps that can be taken to mitigate adverse envfronmental consequences." Robertson 

V. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989). Because consideration 

of potential altematives is, "the heart of the envUronmental Unpact statement", an 

assessment without recognition and "a reasonably complete di -'Sion of potential 

mitigation measures would undermine the 'action-forcing' functions cf NEPA." 

Robertson. 490 U.S. at 352. An agency can act before a complete action plan is 
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formulated, id. at 353. as this Board did in UP/SP. However, where the general 

requfrements of NEPA. 42 U.S.C. §2332, are considered Ui conjunction with the pubUc 

mterest stemdards of the statute that guides the Board's detennination whether to 

approve a transaction, the mitigation plan must be prepared at a meanUigful Ume in 

a way that wiU protect the public from the adverse effects of the transacUon to the 

fuUest extent possible. In the case of the CSX/NS proposal, the one meanUigftU tUne 

is now, before any change Ui train operaUons that wUl dismpt the Uves of Cleveland's 

neighborhoods can be aUowed to proceed. 

One of the early cases that Uiterpreted the guidelUies of NEPA fcr Uicorporating 

an evaluaUon ofthe envfronmental Unpacts ofa tremsacUon made clear that the study 

of altematives requfred by the NEPA and the CEQ guideluies must be an extensive 

mquiry. Caluert 'Stiffs' Coordinating Committee, Inc. v. Atomic Energy Commission, 

449 F.2d 1109 (D.C. Cfr. 1971). The requfrement of assessUig altemaUves to the 

proposed acUon "seeks to ensure that each agency decision maker has before hUn and 

takes into proper account aU possible approaches to a parUcvUar project (Uicluduig total 

abandonment ofthe project) which would alter the envfronmental unpact and the cost-

benefit balance." Id. at 1114. The Court noted that where an agency, lUte the STB, has 

a particular mandate to consider the public Uiterest, the envfrorunental analysis must 

play a major role Ui that consideraUon. Id. at 1119 n.21 ("This role does not pennit it 

to act as an umpfre blandly caUmg balls and strikes for adversaries appearing before 

it; the right of the public must receive acUve and affirmaUve protection at the hands of 

the Commission", quoting. Scenic Hudson Preseruation Conference v. FPC. 354 F.2d 

608, 620 (2d Cfr. 1965)). The agency making a decision about a proposed transacUon 

must conduct a "balancUig analysis to ensure that, with possible alteraUons, the 
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optUnaUy beneficial acUon is finaUy taken.... It may be that the envfronmental costs, 

though passing prescribed standards, are nonetheless great enough to outweigh the 

parUcular economic amd technical benefits involved in the planned acUon." Id. at 

1123. 

The City of Cleveland has repeatedly caUed upon the Applicants to develop 

altemaUve operating scenarios that wiU lessen the envfronmental impact of the 

transaction. See, e.g., V.S. Morrison at 15-17. The Applicants have resisted such an 

effort.'® Out of fmstraUon at the Applicants' inacUon. Cleveland has proposed 

altemaUves. not as the only likely soluUon. but as a starting point for discussions with 

the Applicants of ways to remedy the disastrous impacts the transacUon wiU bring to 

the City's and its suburban neighbors' communiUes. These altemaUves, described in 

CLEV-10 at 39-53, warrant consideraUon. This Board's obligaUon to protect tlie 

uiterests ofthe people of Cleveland requfres that these altemaUves be carefuUy assessed 

to find the best way of balancing the interests of the pubUc against the financial 

mcenUves that moUvate the Applicants' refusal to talk seriously about altemaUves. 

Applicants protest that rerouting the trains from thefr cunent proposal wiU 

reduce tlie compeUUveness ofthe routes. R.V.S. Orrison at 79-80 (P550-P551). They 

provide no data to justtfy that predicUon of train delays, nor any substantiaUon 

whatsoever for thefr inaUonal refusal to consider altemaUves to thefr plan. This Board 

cannot countenance the Applicants unreasonable refusal to discuss and explaUi thefr 

posiUon. Applicants must remember that this Board serves the pubUc, not them. The 

'^he NS altemaUve proposal for the west side of the City is the sole exception to the 
resistance that has greeted the requests of the City and the sunounding communiUes 
for assistance in developing altemaUve operating scenarios. See f.n. 8, supra. 
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people who make thefr homes in Cleveland's neighborhoods deserve proper 

consideraUon of the altemaUves Cleveland has suggested. This Board*s review of the 

proposed transacUon does not have as its goal aUowing the Applicants to optimize their 

compeUUve prowess at the expense of aU other consideraUons. The Board is requfred 

to balance the competing interests ofthe raihoads and the affected pubUc to determine 

whether the improvements in the raifroads* compeUUve posture come at too great a cost 

to the public. 49 C.F.R., § 11801.(c). 

Part of that balance is reflected in the NEPA process, which requfres fuU 

consideration of every aspect of altemaUves to the proposed transacUon. These 

altemaUves propose to achieve a permanent miUgaUon of the dramaUc, adverse 

Unpacts ofthe Applicant's operatmg plan on Cleveland neighborhoods fri general, and 

on low uicome and mUiority households in particular. by rouUng the bulk of freight rafl 

traffic away from established neighborhoods and into existing industrial corridors. The 

Cleveland opUons would involve a raU-to-raU grade separation in Berea which would 

enable both rciU luies to operate through that city without either Uiterfering with each 

other or completely dismptmg Uie City of Berea. Included Ui the proposed raU-to-rafl 

separation would be road-to-raU grade separations on Front Avenue accompUshed ui a 

manner that does not adversely Unpact existing busUiesses that are vital to the 

economy of that city. See CLEV-10 at 44-46. 

By contrast with the Cleveland altematives. the AppUeants propose either to do 

nothing to mitigate the Unpact of mnnUig over 100 trains per day at grade over the two 

Front Sireet grade crossuigs -- effectively isolating Berea ~ or constmcting an 

unspecUled type of grade separation. Applicants provide no Utformation about thefr 

proposal, whieh could be a 30-foot high bridge stmcture takfrig Front Street over the 
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two raU lines, isolating existing businesses located between them, and seriously 

compromising the visibUity and the VeUue of two successful auto dealerships located on 

Front Street. WhUe critieizfrig Cleveland's proposal, the AppUeants have done nothing 

to describe thefr altemative solution to the devastating impact of thefr actions on the 

City of Berea or to doeument the dramatic envfronmental consequences thefr proposal 

wiU have on businesses and historic properties in that community. WhUe Cleveland 

has advanced the design of its altematives with the preparation of photo renderings and 

a scale model, the Applicants have offered the City of Berea, this Board, and other 

interested parties only words and a due biU for the public funds to pay for the bulk of 

the costs of thefr proposed bridge. 

In advcmcing the proposition that a raU-to-raU separation in Berea is both 

desfrable and feasible, Cleveland acknowledges that the engineering and constmction 

term chaUenges of sueh a proposition are significant ~ but not insurmountable. 

Cleveland has ample and reeent experience constmcting faciUties for passenger raU 

services over active freight lines, with no intermption in freight serviee. Cleveland 

knows it can be done. Cleveland takes seriously the issues of constmetabUity and 

maintenance of serviee when it proposes a raU-to-raU crossover in Berea to address, in 

a permanent maimer, the problem of providing the least dismptive, most efficient 

routing through the City of Cleveland. This Board should not countenimee the 

Applicants' mcredible suggestion that thefr operating plan is subject to no modification 

or adjustment to account for the fact that Cleveland - not Houston or Reno, or any 

other community that the Board has dealt with ~ is at the heart of the country's 

north i m raU system and that its neighborhoods, its cultural and historic districts, and 

its low mcome and minority households - because of being located in the buUs eye -
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wfll bear, for decades to come, a disproportionate share of the burdens resulting from 

the break up and acquisition of ConraU. 

Applicants can not be aUowed to treat tlUs process of finding an altemative to the 

burdens they propose as an insignificant and meaningless exercise that they can 

dismiss with conclusory statements of UnpractabiUty. Applicants* faUure or 

unwUJingness to engage ui this process of developing altematives can and must lead 

tiie Board to foUow the same procedure used Ui UP/SP in Reno and Wichita. There, 

where the impacts of the proposed control transaction, with its reconfiguration of 

operating an-angements, was proposed to cause significant increases in train operations 

through the center of the cities, the Board requfred the company to hold traUi 

operations at a level that mcreased orUy by two trafris pending the base year operations 

pendUig completion of a detaUed mitigation study. The procedure the Board foUowed 

m Reno and Wichita could provide a framework for the stiidy of options for Cleveland 

absent an agreement on a mitigation plan in advance of the decision ui this case. Train 

lunits for the short term, or even, tf necessary, for the long term, wfll preserve the 

status que and elUnUiate ti.e Unpacts this transaction promises to bring to the poor and 

minority communities in the City. 

This analysis is the mUiimum next step requfred by NEPA, the Board*s 

regulations and by the facts ofthis ease. Then, the Board, the AppUeants, the City and 

aU interested parties can mvestigate altematives Ui a careful. deUberate way. Cleveland 

has offered its altematives as a beguining for the discussions that must occur. Rather 

tiian acceptUig these altematives, modtfyuig them, or usUig them as a point of 

departure to other possible solutions that could lead to a compromise, CSX has 

expressed the position in discussions, for example in a meeting on Febmary 13, that 
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the alternative routings and configuration of the proposed grade separation at Berea 

may in fact be workable from an operating standpoint. However, CSX argues that train 

delays and local Unpacts that would result during constmction of the separation would 

be unacceptable. 

CSX repeatedly raises the spectre that Cleveland*s proposal wiU lead to the same 

much publicized rafl serviee problems that have resulted in extensive delays to freight 

traffic, other problems in Houston, Texas, and elsewhere on the Union Pacific-Southem 

Pacific system.'" The City of Cleveland and its representatives do not purport to have 

comprehensive knowledge of the Houston and Union Pacific situation. However. CSX 

and the Boau-d should carefuUy consider whether the numerous and complex issues 

involved in Houston are in faet simUar to those potentiaUy resulting in Cleveland. 

Cleveland beUeves that they are not. For one reason, the relatively large volume of rafl 

traffic that originates/terminates in Houston compUcates rafl traffic pattems by 

involving several train movements per CcU- handled. Train delays in Houston are 

magnified by the resulting need to store large volumes of entfre train freight ears, whieh 

strziins yard capacities and can cause further train delays. In comparison, post-

acquisition raU tiaffic in Cleveland appears to involve a far greater proportion of 

through tiains. V.S. Pasterak at 2-3. Several of the other potential causes lie within the 

raifroads' contiol. Fixing the problems AppUeants plan to create in Cleveland must be 

done, and can be accomplished without creating the same problems that UP is 

experiencing fri Houston. 

*°UP"s problems in Houston and the west are documented extensively in the record 
in Ex Parte No. 573. Rail Seruice in the Westem United States; Serviee Order No. 
1518. Jouit Petition for Serviee Order. 
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CONCLUSION 

Nearly 65.000 people Ui the City of Cleveland need this Board's protection firom 

the extraordinary adverse Unpacts that AppUeants in this case ~ unapologeticaUy and 

with no regard for the human toU thefr transaction wiU take -- seek to impose upon 

them. This Board's goveming statute and regulations stand as a shield between the 

people of Cleveland and the AppUeants. The "pubUc Uiterest" is the focal point of the 

Board's determination whether to approve this transaction. The Uiterests ofthe pubUc 

in Cleveland's neighborhoods is clear. Too many trains wiU bring too much noise, too 

many hazardous materials, too many crossing delays that endanger too many Uves, too 

much increased afr poUution and too much adverse impacts to a City that has fought 

its way back from the brink of disaster. This transaction cannot be approved without 

modification. At the very least, tf the Board is inclined to approve this transacUon, this 

approval, along with the AppUeants' abUity to implement the increases in train 

frequency, must be held in abeyance untfl this Board develops a plan, ac, eptable to the 

affected communities, to limit the impacts on these neighborhoods. Train limits are 

one solution. Rerouting trains along the lines ofthe proposals the City of Cleveland has 

offered is another. Without such a solution, the transaction proposed 
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by Applicants contravenes, dfrectiy and ineparably, the interests of the City of 

Cleveland and can not be approved. 
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raihoads ir, î ê spitii 0! I ryu^ to reach a compromise dial preserves dieir !r,gif);iii!ie 
b!'smc.s.s piiorcsfs while pii'iCwting ciii/cns dirnnghoui our region fiom impaets lhat have 
cenU ry-l«inji iniplicalions. 

CSX bus orffred if) p:iy U .sl ClcveLnnd $2 milhnn c - . i four 01 live years as n w;iy lo help 
East C!';vcland respond ic lail cmcrgciivics Mr .lohi'sun, I lespccirully ask yon, do yon 
and youi collcaonos truly bel evo ,"fi400.iK)() or 5;50(),0(K) a ycai cculd tfv^r curnpcnsalc 
your Ciiy lor i l x (.i-sasr'.)'.!"; con.scquences ofa dcrailru; u involvinji !i.i/.arilous maleriaU 
lulling :nto ynur cuizcris back yaid*.'' Moreover, where K CSX S concern -iiid 
cnnmiiimcnl dicr four or live ycins? 

CSX''; plfdjic 10 hire Rasi Cio^clandei s \'oi 15% o' ih<- jobs at Ihclr umpostrl I'licr-niodal 
iaciliiy in Cicvcl.md (.1 <IMI 1 .s jobs) could nr.vci t)risci tlir pcrii.s to n:n cili;'cnv caused 
by CSX's dci ISIOII i'.i iiiri Ihcii n'.unlini- liirough the Iiearl of ic-aJcniial aiv.as l;i ;|i(; 
same vein. I am appalled liuit CSX (hinks then l oiiirnimcnl lo lep.nr and maiin.nn their 
bridj^C'. IS ,1 conce.>sioii. Ivcp.ais ,,!id in;inilcnance ,iic heir l.-y;il icspimMhilnies. 
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M l . . k rcn i i : i l ) .IOIIII .MHI 

ro i ) i M:)ry iU, I VOX 
PaUi' 3 

f ur^c you a:.d vour colleagues lo reconsider I.asi Cleveland s pcisiiion o i ihis i.ssi c and 
lOin (...leveland aiid OUtci'comnuinilics nsi.sl u i r puiil ih-ii Inst and forcmosl preserves 
tl-c acidtti .l.ld salcly of our rcsidenis. If wr. alUiw CSX or .\,-«rfolk .Souihcm lo .iivide us 
through sugai coaled enliciimcnti;, ihcy wil l '.uicly ti.>in|re.' m. all 

.Sinei'riiiv 

Mi rh ' c l R White 
M i i y o f 

MRW-, cpw 

Cc: Cilv Councilwoman Saralhu G''j:gn>s 
City Councilman O Mays 
City Councilman Naihanici M.Tim 
Cily Couiici l in tn Ciirnbclh Om.ir 

TOTAL P.07 
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THURSDAY 
FEBRUARY 19.1998 B 

liite says iJlfw' 
led ahout-fa 
101 railroad ft 
. [hrJUHNPHAGilttil 

Sri KEVIN t̂ ^mftt 
*n,tt>oiML»fit>iwti.m 

iAST (i.KVKLAKD - fireak-
rtfiMK with Olevtlmid and 

«r affected cuuimutiiltes. Kasl 
veJaOd Mayor EtTtmanuel 
uriwur sijtfwti an agreeqî iit 
terday with CfiX fraRspoijly-

tion dixjppihg hie city^a opposition 
til the railivad coinpirt»y« 
planned i ergi^c and nxpio^Ofi. 

fhe iDOVo s«t off aiA i«-
buke fpnp CleveKwd Miî if Mi-
chafll fc White, tm oppon̂ t of 
the piaM, wbo labeled tbe deal 
"bribfitj," ai*id aAid it was prorf 
thot "0$Kia atternptiite to laoidte 
Clewlind from oeî hboriof̂  com-
inunitiiBs by ttttetnptiii^ to Uuy ovt 
our lÛ ghtiors tind pipk thett off 
—onebVone." . 

L'aul Clevetand wMcb will re­

ceive knonr tban t^taiiUqii fhn 
CS!^'as part uf the'm|i«etaebt. is 
the (Stat Cujiahot^ COQOly pfirti' 
titutu<$ «laDg ttifr riiti r*'i*^ tQ^tga 

lint Mergifef wautd blend, what 
is kww CoiirtiTl into CSX aqd l̂ or-
fiDlk Souttern. CSX iminft travel-
ittg fifaH Buffalo vvould c<Stkt isfio, 
CUtrttAvaiet CollintlrDiKl aê bbor-
bnod, Ms» tbroiwh East Cieve 
land, Ueiiwrsiiy cwcle, ciroas tta« 
Ouy^t^ River i&d titkve) to Re-
rctf belw« cond iminir west. 

Ttw phiî ataal MdQld 
tritfllo (D«i«g ooe ftnitQ; ca4l«d. the 
SHort yiM !̂ t̂Kiitf a««ea to 
aboyt|̂ mtfii*|i«»day. :V_ 

Jood'ft' .ii(t|t»(h«eeiii0ntr Otiunivô  
rec«)[Vied'.iii6ti<̂  fiom Cleveland 
sayiajhitv PtiAaidfl of "iimt win 
no IOMiit?««i«iu«ftii«̂  Over 
Kaat êî ê asd*! uHtft ŷstflin̂  
That tajt̂ ifVQr î oiffd WtVe. >« vê  
Uaat C«»v«iiMtd tiMi 4>f̂  o£ run­
ning its own. wtaittlr mtcllB, and 
the iei^ l&tdhetti |0eg for 

Onu'nW th« notice 
''qiiidtf .and (uî Mitiaa re-
taUAtiĉ ," and DpSt Wtiite was 
"attnnptiog to iittiittid«te tbose 
wbo diMgree with hitti uito ac­
cepting faici way of thinlUng.̂ ' 

Wiiitir «|id b a al̂ timent that 
tw arte ditĵ ipoititied and .sur-
priwd with ^Mt Cleveland's de-
ciwoninligbt'tif Oiltuiwor's prcvi-
onsly a|]|t9d ̂ vpô txamp tfie CSX 
plan'. 



*~ — 

East Cteifdand Mirror Eraraarwer Onunwpr, riffin explair: why the dty-l» wttbctewiog its opposldon to 
the proposed meigw of Cotjraii HUJI CSX Transpoitaflon and Noifofc Sottfl»m. UxWng on are, from 
J^ti St^hen L. Watsoa GSX re^onal vice presUent Coundlwoman Saratha Coggbis, Counctiman a 
Mays. CoaDcUraiffl Nathaniel Mamn. Mlchad J. Ruehl'jift CSX vice president for state reiatioas and 
Council PresliteHt Jeremiah Johnsoa 

E, C3e?̂ and has deal wtth CSX Transportation 
Or^ftvar had anended a Whit« 

news-ccrafcrence. earlier tjbis year 
to discuss opposition to die rail 
merger. Furttier, Onunwor oas 
writteD to the Jederal Surface 
Traxiapoiratjofi Board, which 
must ^prove tlie oierger, saying 
bis city waft "deeply cfjncemed" 
about the mereer's adverse im­
pact on Esn Cteveland 

In ezpIaibittB' his about face, 
Or.unwor.iaid marafter Iu; looked 
ttt -hi issue mpee clearly my 
eyes w*re open «o the reali-\- of 
this pian " 

He also said an aiterustive rail 
route propoaed tiy White pro­
vided economic deveiopniem for 
Cleveland "aod oothine for us " 

CSX bas aareed to pay East 
Cleveiaotf, S2 million over four or 
f̂ ve years That mocej could go 
for safeit̂ - craining. eneunsg that 
the cily coald respond ro railroad 
emergencies. 

CSX will eivE tae cit^- an sddi-
Tional .520U.000 to help with city 
planning for tbe expnnsion. .•^nd 
the railroad has promised chat 15 
percetB of the jobs that would be 
erected -at the on^oaed Collin­
wood mterpnriafii)efiyii will go to 
residents otEAS^QtVttltaiiiL 

The railroad est^bates ttait 110 
jobs would be created, oneaning 
iZjof t i jnmld wjojhii-suiiurt's 

- " " ^ ^ 
wi*k develop a noise-f 

bctwe« trackii and home* A 
CSX study idemified 120 hosies 
and apartBientfi tbat may be af 
fected by the increase in train 
naffic. t:sx wjil provide $4iOOC 
per residence h r iosulatiob, 
sooiid-proofbig Siid other im­
provements, and for nsloc&tion m 
some easefe-

White wfLS criytal of thar 
amount, ooting thai CJcveland 
pays much more — S19,00e — ir. 
constroctior. for sound insulation 
of homes near Cleveland Hopkinf 
Ictemational Airport. 

East Cleveland C>iy Cv/undl 
passed a resoiutmo Ti»sday aup-
porting the agreemem witfc CSX 
Coonci! President Jeremiah 
Johnson said the ecdnoniic oppor 
tuates that eome wim fte CSX 

package "arejust too good to pass ; 
up " 

CSX spoicesmajj Bobert L 
Gould said the ra&noad coirttnues 
ro worlt to j»solv« the concerns of i 
tboae afteeted b}' the ilroposed 
merger. ! 

"We are. working witn the af- j 
focted cotrimuBities and we are < 
pleased East Cleyf land has i 
agreed tn support us in .-etumfor | 
some seed money," GoaW said. i 

Bd} V;:iage Mayor Thomas L. ' 
Jelepis said he was not stirpriaed 1 
by East Clevelaad« move. "Tlie i 
di-.ide-andHwoquer strategy of 
the railroad jderns to have i 
wt)iked,"BajidJeIe5»<fl, the spokes- i 
noan for West Shone mayors-, 
which have oeeiv fighting the pro- ' 
posed merger sint* August 

TQ-^AL F. 
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-:'•'• ,''-^- --^'lx-^-. 

^TUBDA'i 
:WSUAia21.i9a8 

sutmrbs 
bel 

l^KEWWHiWtO. 

TbccB iBOt* ndteftKtt ma>'br» 

cotnaaonititis. . ^ x. 

Svrwetnentato r«duc«road^ 

to a«iair« CoW^^JtJS-' 
\ide K» »ta** «s part ,oi.«n e ^ 
mated $lObilUonm««ar-, 

agreement," C < ^ , ^ ; ^ ^ J ^ 
tioti to, the road .̂ prOTf «Mn |̂ 
the railroad; v " * ^ ^ . * * ^ 
condilloo of the tawg?*' .""iSi 

ments. City "^^^^^^S^^S^ 
would work w»|*?»-*^.5S.vS' 

SSmc nowins *i«ws *e 
"^^{j^ Fails: JSS 
Jones stiA ^ ^ f ^ ^ ^ ^ ^ i 
made at t«3 cor te t^'^f'f 
wUl resolve • P^^^*^^ 
would have been madejslgoifl-

off if tJie acquisltloB takes ptace. 
jiM»aB«Jwaaencouraged by 

^ ^ ^ S l ^ d i m * ^ ^ 
aWfe stjidttaaa, bul«»» » aim e 
katJuSnmatbedooa 

Berw Sfayor Stanley J. Trup* 
MwioUt %outh«m aeflrials 

aliodid.notnsJ^^MB -̂

But htt. agreed T?ith Ceyac eno 
ioa«f tfairt̂ w*e was ca«« »r bp-

^^ f̂fttJ'faderal Surfitee Tr*iD^ 

ild inerease freight t r a t n j ^ 
on the "sboft lme" - between 
CoUiawood and ^ 
ahoS aeven train* each day to 
aboot'̂ US. . . 

NariSBi Southern has proposed 
Inc^Sed freiobt train tirafRc 
3Sg»esbore&«,whicb5tave.3 
SSuib aevelind and the 
^iSIX DOPuUtted weet shore 

said H coold lajFert »«a« 

P»^, Bate* end OJawtea 
Ali of *e n»i«ef 

eaee the g?^rtetfli»gs^e«w^ 

'locK' • •• ' SevHTSi underpasses or over-
T>^£n^e needed, C««e s ^ 
Iflclud'mg at Snow Rd-in Broor 
pSk eSglay. Rd. « Be«a and (C(,'r̂ t)r\̂ JJii ) 
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Eromises' n̂ -- ÔA '-̂ ^ 

ft support for meiger 
I HAltROAC^ rROM! B 
^ The biggest hurdle is how to 
i aa' tur the improveralnts. Rep 
j btiven C. LaTourene. who met 
i with .Cojrne yesterday, was also 

oTtiinfstic. "The news is more 
I geai tftan bad We are movmu in 
j tae i^ht direction." iia said. 
I Lalpufet^. a member of the 

: [ fLoiiiii 'Eftiospoiutidn Coounic-
' M;,' aaU' QbQ8|«c» will soon re-

l Ittw. ptd iif,i>iiwiM«»<t waiewM. lo-
! cliidixigtiSoselrMteaWin IMrea 
. "Our job IS to fiiBurt ot;: hew 
I much will ht federal, local ancl 
t what the railroads will kick in," 
\ he said. 
j If the tentative agreement be-
I comes a realitj-. it could leid to an 
• agieeemeBt becween west shcre 
commoaities aod Norfotk South-

[•«»,• 
14 "Thiap .̂are moving <itfickl>," 

said VSLage Mayor Thomaĵ  
L «pts, spokesman for mayors 
koia bhi' viUaeev. Rocky River, 
Wî î aicer and Lakewtiod. who or-
aanbied to oppOM the mei-get last 
Aittust 

j I jtd̂ iMS said the goal of the mav-
ors-iiamsias the same — diat the 
metiper does not jeeomiiix 
««Sej^ batoa the tjuaiity of life or 
coat any of tbe affected cnmttmni-

i ties money, 
i . $3^tia(ian& cdntmued with 

NorlolU Soufbetn yesterday, be 
said. Unit ndthitig will be done un-

' kl all.the mayar̂ i can meet with 
i Rep. Deoois J Kucimch. who has 
' been oor af the country 
I KUt^eb, i: < phone interN'iew 
I ir^.Beattia yesterday, called the 
i prap^adde^interestrag. 

n loek forward to revien-mg it 
: wlUUl r return;' be said. "Gur 
; gbafe 2£t' lyoog have been to pn> 
|-teet tbe city of Cleveland and tlie 
f'least shcre from the hararas or 
Incieased Irafflc woile providing 
the subucbs tethe south with pro-

: tectioua.the fbmof underpasses 
ando^rpassos," Kucmich said 
.tf ibcwe sotitliern suburt>s"are 

' baapy, aad 'nme bf the trains con 
[ bc^^erted from lh« weat shore 
. iiowo tluough Berea, it woold 
eo^s^nie.of^e west fbore's con-
ceras, Jclepts said. 

A abiA with Brook Park, Berea, 
Olnjdted FaEs aiid the nulroadî  
tlriî kgas an altemative wutsAg 

osed by Mayor Michael 
which tJie railroads re-

ieic^ca: .and the mayurs of the i 
souxhwast Cuyahoga Connt>-com- ^ ^ J.^ ̂  ii C C\ 
mimiticaouestionSd Qjjy^i miaitica Questioaed _ 

^^B«»E. viev»ian<nviayor 
nQa&^QB^Wor rejected 
MevataBia*r^IK»«<M(L,̂ fned an 

^ week 
tfa&.ct(7's ODDOsitifin tn the' oro-
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tee, said Congress wili aoon 
view, and could ftind projects, 
eluding iboea Reed̂ tf ml 

tt6i0^i • --•''•--if" •• 
'''ilie tieaAitivB .eipaacMb^ .l̂ > 

a'rtwtv. it c«iiidla«ioan 
"meat benaaeo 0ore 

nBiitie«c«ad NonaQr Soiith-

I 1 

said jj^y Vl^kfe 
'a,aMkc«D; 
r vUlaoe, 
aiid:^b 

la-'tihe'i 

gifiiibd) 
Atteiiat: 

iafatyTbai 
(soataAyof 
tisajnoDaŷ  

Nesetiatii 
Norm " 
salitbatoi 
tu rn the 
Rep. Oenni 
beea ouf of 

iCucinieb 
InviaBoini 
propoeed d< 

"ttook fi 
when I 
goals alt 
Met:;die. 
west ^ . 
increased trafSc wl 
thî  sub 
taptioo 

w mQ«ti)c-/imckly," 

IB 

I SBnsTj. 

•lijiaj^'W. 
oCttMnay-
r^^ttiie 

tlnued. .with 
yesterday lie 

rill bie ifkma. uii* 
c«o'tsitet with 
nnichr.̂ hohas 

.î tejrnaw 
(iailadthe 

...CM 
ttoin 

)a to ^ e i 
ItfaefblTQC 

n/neviaa jt 

tojuo-
luMf-the-
inb or 

jyeMdUig 
with pro-

dierpai*î  

iia . /e 
f̂inf rac 

woul''. 

soathern 
1 sonie ofthe 

_ ed from the « 
through Berea, 

ome ofthe west shortt̂  con 
fJelMiaaaid. 
-lal With Brook Park. 

,.Bd ]̂ aU« apd the n 
KteBB 4tt sdtc^twa 
pĉ ioaad by Wn/vti. 

~ ce, Tbieh the leihnMlitB i 
and tiie 

iiwieat Ctiyahpga 

nael 
Jane 

dnuowor 
lajnr fiiiioia-

aiao r̂ ecitBd -
Ckveland's pian atid sfip»d: iti 

st mis weM WWiBg 
Je city's oplpoeM0Bi» t ^ ]a^ 
posed mei»Btatta«iti*»4udoiic , 

i "Oevelenas pi«|i!OMl:^jttat 
didn't make any aeafe.-'-.Cavw^ 
iiaid. '^he cit? of ciea^d.c^-
notdrive^yeryieiW*'.'^ 

WUte, wt\o cotttififwa to lead 
' hia xtim ci at»iga te^Xft^p0m'^t 

stacementoo the pendiqNaif. 
."We «m.aw»rt-*H»tl*e,,raM-

I roads «re in «oiitir ^W ĉwfeŵ '̂ 
cattao with repre*. ieCimeiMj^ 
weKt ahore dtka^ Q!^li(hnimim^ 
tiob-is cootiitujiig^Oijr lUaUfua 
with theaa eeinmQattiqii aa aaaO. 
We have worked wdTin tta#pi»tt 
and I would anticipate ^ Wis 
will conrtnue to do sa" 
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Deraili 
a crusade 

p 

—N 

East Cleveland's deal with CSX underCL ts Cleveland 
but reflects need to resolve its own problems 

The Cleve Idnd-lod crus?dc again-* propos­
als that woukl ch.ii'nc? idilroad traffic pal-
terns in parts of the 'iry ami neightiormg 
comnumuic;- f.irn<id uasry last \\'eel< wher. 
- ^ ^ ^ ^ ^ m m a m m m ^ m t ^ ^ m i ICipCVenshed 

AGENDAS 
THE REGION 

East Cleveland 
cui its o\*Ti deal 
with CSX Trans-
poriatioii Inc 

Wh;it East Ckieluiid did was bargain for 
the rauioaJ To address concerni- r;'.ised by 
the suburb's officials aod resiut:ats. Money 
wa; promised, if l i true, biit for trievflanJ 
Mayor Michael R WTiite to characterize I-K: 
deal p.S "onber>" was ungracious anu dc-
ser.-ed the blistering respon.se it eltcitcci 
tram Ei»st Cleveland Mayor Emmaniii?! W 
Onunwor. 

White nu doubt cnnsider^d Onunwor"; t̂c-
'I ' lr a betrayiu o.f lhe coalition Ulute !ia-1 at-
"lempled to forBc againsi raate.s cho.-tu by 
CSX and Norfolk Southem for ihcir 
traffic once they iiave c&rveo up Conrail 
Perh&ps he blameJ "he nul ioaj more tii jr. 
hus fellow mayor 

But when, with suspicious timing Cleve­
land said i l was no longer inieresifil m ac-
gutrtng East Cleveland's water system, as rt 
had been negotiating; to do to t.He potcntiai 
idtimtagc of both cities, it .a.'; hard no', to 

conclude that White wa? puiiishiug ont of 
the most econoniicaliy disadvantaged com-
mun^esin the state 

Yet East Cleveland has tnore j ; -takt ih^n 
Its big neishbor in cttcmpting to nv.atmize 
'.he ;i-np<.ct of a CSX plan to op<Tntc -t4 t!\'iir:3 
;) Liav Ihh ,o-c .,Ueo 5r!>n Lui^, ?. L>citof 
track teat curves south and west frtim Cleve­
land's Cotttnwood yards. Two inik!."i of rail­
road ritn through ivsidential districts of the 
^biu 'b. about 1.3 nailes la Cleveland 

Onunvioi" 5'tn..i;r. ;» .'.f.-:' !iv '-aw ncied ?«.» 
be .iFhamed of. •.uovisirp.'- inciude .^ouiid-
rro'.ifing of ncar'^y hom.-;,': ur .clocatioR CJI' 
re'^irients, and i2 n-.ilUcr' luward tra 'lipg of 
-̂ afetv foivo.'. i(. Oral witl: rcilro.id t-imerMî n-

cies. He also received a promise tbat ) 5 per­
cent of jobs to be create^l at a prf.pi;.sed Col­
lin ood iatennodal center would KO tc 
residents of East Cleveland. 

Cleveland officials dispute the effcctive-
ne.ss of trackside anti-noise measures pro­
posed by CSX And they are contemptuous of 
tht.- a.'nourr Vhe r.-iilroad ".r j l pay to .sound­
proof homes The mayor is fond of citing the 
larger smounis that Clevejacd wil l pay Jor 
similar w jvk on homes near Cleveland Hop­
kins Interaational Airport, but what he's re-
<il.K doing is comparine apples witboraiijes. 

Cleveland has e\ery right to diive a hard 
bargain wath thv ailroad, hut it sicipJy is nol 
true, as Clevsland officials allege, lhat CSX 
has made no move to ea.s«2 tbe city's concerns 
ov'ji' vaotly increased u.se of the Short Line 
it i.^ not clear, however. How good-fiaith nego-
iuitioiis can take pUioe 'vhen the White ad­
ministration is dead-set against any major 
d'.ver^iop of traffic to the Short Line, prefer-
nng that trai:i.s ust riie lakefront. 

For tbe m'isi pan, the Short Line is free of 
gicide crossings. — the bane of emergency 
squads', motor.'sts and tlibse wakened easily 
b> railroad whisties in the dead of nighf. 
Where cros.«iijgs exist, in BrooK Park and 
Bdiva, "fTtciiiis seem ready to follow in East 
Clfveland'.? loofriieps and work out cieids of 
' . ! i f i r c>\̂ 'n 

or coarse, C>X->;otfon< Southem's piuns 
fcr Courail w l l have ao impact throughotit 
Cuyah(.>tTa Couaty .?.nd ihr L-r.tire re{j?on. On 
h.'i';irice, howc-v«-'. b.'nrfits to ĥc entire tic-:. 
bbnuld ouuvsriah the dj.'Miiivantages that 
miglit be felt here and there thfdllgiiout tiie 
network. Aud evea those tiiffictrfti^ car. be 
surmounted. 

T m i would be ei;icc!ariy ci i i j l:k'. East 
(leveland, 'he affecied communities idenui'v 
wlit.f-e incivascd traflic could be iraublc-
y;me IUTJ df tnand tliai rlic railroada tniii^ai'.' 
th'.<sp fi>-r,r Hrn<: 
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OFFICI (202) 371-9500 

DONELAN, CLEARY, WOOD & MASER, P.C. 

ATTORNEYS AND COUNSELORS AT LAW 
SUITE 750 

1 too NEW YORK AVENUE, N W 
WASHI' -.TON D C 20005-3934 TELECOPIER ! 2 0 2 ) 371 0900 

Februarv 2.̂ . 19̂ )8 

\ ia Hand Delivery 
Honorable Vemon A. Williams 
Office of the Secreuiry 
Surface Transportation Board 
192.5 KStreet. N.W. 
Washington, D.C. 2042.̂ -(KK)1 

Ke: Finance Docket No. 3.̂ .̂ 88 

Dear Secretary Williams: 

Please find enclosed for filing in the above-referenced proceeding an original and 
twenty-five (l"^) copies of this letter brief subiniited on behalf of The National Industrial 
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Hon. Vemon A. Williams 
Secreiar\ 
Surface TransportativMi Board 
Room 711 
192.5 K St. N.W. 

Washington. D.C. 2()42.VO(K)i • 

RE: Finance Docket Ni) 

Dear Secreiary Williams-
This leiter brief is being filed by The National Industrial Transportation League 

(•"League") in thi- proceeding^ The League has filed this day a joint brief along vvith 
several other parties to this proceeding, relaled to ceilain in this proceeding (NITL-12). 
This letter brief is to discuss other issues related SDICIN (>f concern to the Le ;gue. 

First, on December 12. 1̂ )̂ )7. the League entered into a settlement agreement v.ith 
Norfolk Southern and CS.X u ith respect to certain issues raised in the League's Ociober 
21 Commenis. The League now supports the transactii)ti in all respects other than matters 
directly related to certain Post-Implementation Rate Conditions conlained in its October 
21 Comments that are defined in the settiement agreement . Those Post-Implementation 
Rale Cofulitions are in fact the conditions that are the subject of the joint bricL On 
January 1.̂ . 1998. the Leagjc fiied a .Suppiemeiit lo its Comments and Requests for 
Conditions (NITL- l l ) that discussed the settiement agreement entered between the 
League. NS and CSX. aiong with a motion recjuesting iea\e to file lhat Supplemenl. The 
League's position with respect to ttie settlement is eontained in NITL-1 1. 

I-inaii\. tiie I eague wishes to comment on one other aspect of the proposed 
transaction, namei\. operating restrictions tiial iia\e l̂ een or may be proposed for this 
transaction in order lo accomodate a \aiiet> of concerns, including environmental 
concems. 

The League believes that it is crucial for shippers nationwide that implementation 
of this transaction should avoid the severe service problems lhal have plagued the 
implementation of the merger of lhe I'niiMi Pacific a id Southern Pacific. Thus, the 
League wduid be ver> concerned about imposition h\ the Board of locali/ed operaiing 
restrictions or forced reroutings tiuii would undermine the i ;"-cienc> of the carriers' 
proposed operations. The League heiie\es tiiat. wiiiie eiuiro. nentai concerns musl be 
considered, miiigation of en\ir.)nmental etfects nuis! be balanced againsl the harm lhat 
miiihi be caused lo the nation,:! transportation s\siem as a result of such miligalion. 
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In this conneclion. the League would nole lhat the Board is rcvjuired. as part of its 
evaluation of the public interest in a proceeding that involves the control of two or more 
Class I rail carriers, to consider the effect of the proposed transaction on "the adequacy of 
transportation to the pubiie." 49 L'.S.C. § 11324(b). Unwise or inefficient operating 
restrictions imposed for otherw ise laudable purposes, or iraffic disruptions resulting from 
reconstruction of lines to mitigate alleged envirommental harm, could undermine this 
iinportant consideration, and resuit in severe service disrupt'cis. 

The League appreciates this opportunity to make ils views know n to the Board. 

Sincerelv. 

cc: All partie.'ui" record 

Counsel for The National Industrial 
Transporiation League 
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25 copies, and 3.5-inch diskette (labeled "STB FD-33388, NMA-3) containing the Briei 
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BEFORE THE 
SURFACE TRANSPORTATION BOAR 

CSX "̂ orp. and CSX Transportation, Inc., 
Norfolk Souihern Corp. and Norfolk 
Souihern Railway Co.- Control and 
Operaiing Leases/Agreemenis - Conrail 
Inc. and Consolidated Rail Corp. 

) 

) 
) 

) Finance Docket No. 33388 
) 

) 

BRIEF OF THE NATIONAL MINING ASSOCIATION 

In comments tiled with the Surface Transportation Board ("STB") on 
October 21. 1997. the National Mining Associaiion ("NMA") requested that the STB 
impose the follovving conditions for approval of the subject application to acquire, 
control, and operate asseis of Conrail: (1) Applicants prepare and file a detailed inidal 
pian of operalions which addresses actions to avert service dismptions and lo assure, at 
no less than prevailing service levels, miinuation of railroad transportation services 
provided coal producers and consumer. . (2) the STB alford at leasl a 120-day comment 
period lo respond to such pian proposed by applicants; (3) the STB require applicants lo 
adhere to the approved plan as a condilion of approval of the application. See NMA 
Commenis and Requests for Crmdilions (Appendix A). 

NMA again requests that the STB impose these conditions because they are in 
the public's interest in the continuation ofa sound and efficient iransportation sysiem in 
the easlern Lmited Stales. The recent experience in railroad services in the western 
I niled States foilowing major railroad mergers and consolidations clearly evince the 
imporiance of assuring thai the pending transaction will not diminish railroad freight 
services. See Rail Service in the Western United States, STB Ex Parte No. 573. NMA 
submils thai in view of the recenl oversight activities and measures taken by railroads in 
the west lo recover from a serious deterioration in services, il is particularly 
appropriate for the STB to take meaningful aclions here through conditions of approval 
in order to avert similar problems in the east as a result of the pending transaction. 
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NMA hrs examined the applicants' "safety integration plans" entered into the 
public record of this proceeding on December 5. 1997 in response lo a request of the 
United States Department of Transportation's Federal Railroad Administration. The 
proposed measures to assure safety with regard to train operations, railroad employees, 
and the public is a desirable step in the process of considering the application. 
Likewise, it is important to document a "detailed initial plan of operations", as 
requested by NMA. to ensure thot, in addition to safety considerations, service and 
performance criteria are established to assure that producers, consumers, and shippers 
have access to reliable, efficient and reasonably priced railroad transportation services 
without interruption throughout the service areas in existence now for Conrail and the 
rail carriers owned and operated by CSX and NS in the eastern United States. 

CONCLUSION 

NMA strongly supports the development and continuation of reliable and 
efficient railroad freight transportation services. Toward this end, NMA requests that 
the Board, as a condition for approval of the application, require: the Applicants to 
submit a detailed initial plan of operations designed to ensure the continuation of rail 
service at performance levels at least equal to that currently provided by Conrail; public 
comment in response to the plan; revisions to the plan as necjssary in response to such 
comment; and adherence to the plan by the applicants. 

Respectfully submitted. 

Harold P. Quinn, Jr. 
Senior Vice President and 

General Counsel 
National Mining .\ssociation 
1130 Street, N.W. 
Washington, D.C. 20036 
(202) 463-2652 

Febmary 23. 1998 
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I hereby certify that on this 23'' d' v of Febmary, 1998, a copy of National 
Mining Association's "Brief" in STB Finance Docket No. 33388 has been served by 
first class mail, postage prepaid, upon Administrative Law Judge Jacob Leventhall, 
each of the App'icants' representatives and all Parties of Record. 

Harold P. Quinn. Jr. 



APPENDLX A 

BEFORE THE 
Sl-RFACE TR.AJSSPORTATIO\ BO.\RD 

) 
CSX Corp. and CSX Transponation. Inc., } 
•Norfolk Southern Corp. and .Norfolk ) 
Southern Railway Co. -Control and ) Finance Docket No. 333S8 
Operating Leases/Agreements-Conrail ) 
Inc. and Consc;idated RaiJ Corp. ) 

J 

COM.MENTS ANT. REQITST FOR CONT)ITIO.NS 
IN RESPONSE TO THE 

CSX AND NS APPLICATION TO ACQLTRE 
CONTROL .A.NT) OPERATE ASSETS OF 

CO.NTl.AIL 

The National .Mining Association ("NMA") suDmits the following comments 

and request for conditions in response to the application filed by CSX Corporation and 

CSX Tnn.sportat.on. Inc. ,"CSX"). .Norfolk Souihern Corporation and Nortolk 

Souihern Railway Co. ("NS "). and Consolidated Rail Corporation ("Conrail") seeking 

the Surface Transportation Board's ("the Board") authorization for the acquisiuon by 

CSX and NS of control of Conrail and the division of assets of Conrail by and 

beiween CSX and NS. 



IDENTITY .AND INTERESTS OF THE NATIONAL .MINING ASSOCIATION 

N.NLA is an i.ndustr\ t.-adc association whose members are en!:ai:ed in the m:.-.;.".: a.-:J 

processing of coa! and minerals; the manufacturing and supplying of minini: and minerals 

processing machine.'\. equip.nent. materials and services; and other n;ineral.-;-relaied activities. 

The mining industrv' produces vita! resources needed to fue! our economv and manufacture 

vmuallv all commodities sold in domestic and foreign m.arkets. Coal is used to generate 56 

percent ot" the electricity consumed on a- arj^ual basis in the Lnited Stales. .Mining 

companies produced $3Q billion wonh of nonfuel m.inerals last vear. which in turn were used 

to manufacture S}^5 billion worth of products for use by .Americans and for e.xpon to trading 

partner:> around the world. The principal purpose of NNLA is to represent those with interests 

in the Nation's m.inera! resource industries m the im.ponant public policv issues affectini: the 

Jeveiopmeni and Lse ot' mineral re.sources Toward this end. NM.A seeks ?o develop policies 

t:-,a; w.;: foster the eftlcient production, distribution and use of mineral products. 

\ M A s members produce appro\imate!> two-thirds ofthe coal produced in the United 

S:j:e.-> and most of the Nation's non-metallic m.inerals and metallic ores. NNTA's members 

rei;. on the time!;, availabilitv of eftlcient railroad transportation services for the distribution 

o: their products to domestic consumers, and to inland and coastal port terminals vvhere their 

^̂ oJuct.̂  are t.-ansioaJed into vessels destined for t'omestic or export markets. The acquisition 

o: Conrail b> CSX and NS ' result m . massive restructuring of the raiiroads in the eastern 

1 nited States, and will impact long-haul shipments of mineral products, machinery and 

supplies within the eastem United States and by connections with western railroads throughout 

the Nation 



Coal relies on railroad transportation services continually throughout the xear In 

1996. railroads were called upon to originate more than ^05 million tons of coa! rVeighi. 

appro.ximately "0 percent of total coa! production in the United States In terms of both 

originated and terminated coai tralTic. the raiiroads handled almost SoO million tons of coa' in 

1906. or approximately 40 percent of tota! railroad freight tonnage ca.Tied bv Class I 

raiiroads. Railroad coal transponation demand is a substantial component ofthe tota! de,r,and 

for railroad tra.nsponation services, and requires a relatively constant level of transponation 

services mo.ith-to-month inasmuch as coal is the low cost fuel of choice for generatin- 56 

pe.'cent ofthe Nation's electricitv. More than 80 percent of all coal mined in the L.S. ir 

consumed for domestic power generation. Accordingly, there must be cenainty m the 

deliv er> sv sfem as now provided by CSX. NS. and Coruail. .Another 90 million tons of .oal 

moved ar.nua:i> to pon terminals for expon to other countries with much of the coal 

export tonnage handled b> CSX. NS. and Conrai! m shipments tVom mines to pons on the 

Atlantic Coast. 

I"^^^5^'^ CONTROL AND OPERATION OF CONR.AII 'S ASSETS 
i n CSX AND NS WOULD IMPOSE A NEW AND SIGNIFICANTLY HICHFR 
DEMAND ON THE CARRIERS' COAL TRAFFIC O P E R A T I O N I 

in iOQo. CSX originated 15" million tons of coal and handled more than 171 million 

tons of coal including coal tonnage originated andor terminated by the rail carrier. In the 

sa.me >ea.'. NS originated more than 115 million ons of coal and handled nearly 135 million 

tons of coal Conrai! originated more than 53 million tons of coal and handled nearly 70 

n^.ill.on tons of coal In 199o CSX. NS. and ConraU together originated 325 milhon tons of 



coal, or 46 percent of al! coa! freight tonnage which was originated bv the Nation's railroads 

last year. 

That level of coal t.-afilc on the three railroads in 1996 was typical ofthe railroad coal 

transponation demand during the nnd !990's and remains so today. There have been times 

during the m.id-1990"s when coal transponation services in the eastem United States have 

been senouslv i.nadequate due to: 

1. Insufficient numbers of locom.otives. crews a.nd or railcars in coal transponation 
service to accommodate the de.mand for timely coal shipments, especiallv to 
power plants in the easte.m and southem United States. 

2. Failure to provide eft'ective communications between rail carrier dispatching 
and operations personnel and coal producers, shippers and consumers on train 
amval times resulting in losses in productivity and economic harm. 

3 Scheduling of major and lengthy track maintenance and rehabilitation work 
without adequate advance notice to coal producers, shippers and consumers. 

The.-;;.- experiences considered with the forecasted one to three percent annual growih in 

the de.mand for electricity, and the quest of CSX and NS to anract more intermodal trailer-on-

Ilaica- and container-on-flatcar .- .nc to their system, raises serious questions about the abilif 

Ol CSX and NS to absorb the cunent demand for coal and noncoal transponation services 

now provided bv Conrail i.mmediatelv upon their acquisition, control and operation of 

Cor.-ail s assets in June. 1998 as set fonh in t; • cunent schedule established by the Board. 

IL NMA DOES NOT OPPOSE CSX AND .VS ACQUISITION, CONTROL AND 
OPERATION OF CONRAIL'S ASSETS IF CONDITIONED ON A PLA s OF 
OPERATIONS DESIGNED TO A\ ERT SERVICE DISRUPTIONS. 

NMA's concems with the subject transaction have been heightened subs'antially by the 

debilitating losses of cntical coal transponation services in the western United States. The 



cunent deterioration of transponation services in the wesie.m United States occu.-red at'ier tiic 

Union Pacific Railroad absorbed the Chicago &. .NonhW'estem Transponation Com.panv and 

the Southe.m Pacific Transponation Co.. including the Denver & Rio Grande Westem 

Raiiroad Company and the St. Louis Southvsestern Railway Companv. vvhich followed the 

Burlington Nonhem Railroad Companv merger with the Santa Fe Railwav Co. Whether or 

not the cunent service problems in the western United States result from the UP SP merge . 

or some other conditions that preceded the merger, the current difficulties there clearlv 

disclose the need to ensure that the transaction under consideration here fully considers a plan 

of operations designed to aven serv ice disruptions once CS.X and NS begin to take over tram 

miOve.ments now ha.ndied by Co.nrail. 

Toward this end. NNL-\ requests that the Board: 

(I I Rr.'quire the applicants to prepare and ille a detailed initial plan 
0 operations focused on actions to aven serv ice disruptions and 
to assure continuation, a: not less than prevailing serv ice levels, 
the railroad transponation services provided coal producers, 
consu.mers and or shippers b> Corj-ail as a condition to be met 
before approv ing the pending transaction: 

(2) Provide tor a public com,ment period of not less than 120 days 
for the public to respon i to the detailed initial plan of 
operations, and 

(3) Consider the comments, order appiopriate revisions to the plan 
of operations, and require the applicants' adherence to the 
approved plan of operations as a cor.dition for the approval of 
the subject transaction. 

WIA's request is fullv consistem with our > ation's rail transponation policy wh-ch. 

ir.rcr a!:u. provides that: "In regulating the railroad industry, it is the policy ofthe United 

States Covermnent - to ensure the development and continuation ofa sound rad 



s. to 
transpnrunon .rv.ww with effective com.petition among ra-': ca.Tiers and with other mod 

meet the needs of the public and the national detense." 49 U.S C. 10101(4) (em,phasis 

supplied). Similarly, in a proposed transaction ofthis nature, the Board, at a minimu.m. must 

consider "the elYect of the proposed transaction on the adequacv of transponation to the 

public." 40 I'.S.C. § 113:4(b)(I). 

The Boa.'d's responsibility and mandate in reviewing lhe pendi.ng transaction requires 

the consideration and imposition of necessarv conditions which will ensure that services w,l! 

continue at a level of perfonnance at least equal to the prevailing level for railroad freight 

now handled b> Conrail once CSX and NS take control of Conrail's assets. The operating 

pians for CSX and NS lodged in l.his proceeding descnbe steps to be implemented with regard 

to various commodity groups. Sec Rai.n^aJ Conirol ..ipphcaiitm. Vols 3.̂  and SB These 

s:-:r> :nclude actions which mav be benetlcial such as more single-line route:' and less circuity 

for selected shipments However, because manv coa! movements are served by onlv one rail 

.-.-ner. t.-.e benetit.. ot those actions, while appreciable, mav become more apparent than real 

.: t:v. market dominant rail canier fails to shxre uiih the shipper the benefits that may accrue 

trom services that a.'e less costiv to the caniers because joini-line movements a-e eliminated 

a.nd or distances traversed are less t'rom origin to destination. 

N.MA's concerns about the pending transaction, however, are not based solely on the 

piigh: of a captive shipper, per se. since those concems exist whether the condif:on is 

..•r.:ron:eJ a: the immediate point at which a change in service from Conrail to CSX or NS 

occur., or at a subsequent time. Rather, our concems arise from two facets of the transition 

problem which must be cons.de.̂ ed carefully and addressed ,n this proceeding First, the 



development and implementation of enhanced transponation operations comm.and and cort-ol 

facilities which unify- dispatching of CSX trains including those acquired from Corj-ail. and of 

NS trains including those acquired from Conrail. Second, the preserv ation of sufficient 

operating personnel to assure that when the transaction occurs the applicants will provide 

railroad services commensurate with the anticipated demand and cun-ent perfonnance levels. 

The subject application projects a net loss of about 2.650 jobs of the total emplovment of 

CSX. NS. and Conrail over the first three years, with many of those red'ictions occuning in 

the first v ear Although the reduction of rail costs through measures designed to anain hi-her 

e.̂ llciencv and productiv' y are v elcome positive effects, premature massive reductions of the 

work force engaged in tram operations could cause severe disruptions in train senice before 

the newlv expanded CSX and NS railroad systems have been rationalized from a systems 

nunagemeni perspective. 

CONCLUSION 

NMA strongly suppons the development arJ continuation of reliable and efficient 

raiiroad ireight transponation services Toward this end. NNLA requests that the Board, as a 

condition for approval of the application, require: the Applicants to submit a detailed initial 

pian of operations designed to ensure the continuation of rail service at performance levels at 

least equal to lhat cunently provided bv Conrail. public comments in response to the plan; 



rev isions to the plan as necessarv in response to such comment: and adherence to the plan bv 

the applicants. 

Respectfully submined. 

Harold P. Quinn Jr, 
Senior \'ice President and 

General Counsel 
N'ational .Mining .Association 
1130 17th Streei N.W, 
Vv'ashington. D C. 20036 
(202) 463-2652 

October 21. 190: 
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BEFORE THE 
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Finance Docket No 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC , 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

"CONTROL AND OPERATING LEASES/AGREEMENTi]--
CONRAIL AND CONSOLIDATED RAIL CORPORATION 

BRIEF OF NATIONAL LIME AND STONE COMPANY 
IN SUPPORT OF PROTESl AND 

REQUEST FOR IMPOSITION OF CONDITIONS 

SUMMARY OF ARGUMENT 

In support of its Protest and Request for Conditions filed on October 21. 1997, National 

Lime and Stone Company (National) hereby submits its brief in this proceeding The r'̂ cord in 

this matter shows that the proposed transaction, whereby CS.X Corporation (CSX) and Norfolk 

Southein (NS) would acquire control of and divide, the assets of Conrail inc (Conrail), will 

injure National in two ways that are material to the Surface Transportation Board's (Board) 

analysis of railroad mergers First, the proposed transaction will significantiy degrade thf 

adequacy of essential rail transportation service presently provided to National National relies 

heavily on single-line service provided b> Conrail Afler the transaction. National's only rail 

transport option to markets now served solely by singie-line transportation from Conrail will 

involve joint-line service ovei CSX and NS. These markets are located to the east of National's 

\VA(;RI: (K)I IXV 1X7692 1 
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quarries in Carey and Sucyrus, Ohio Al̂ er the proposed transaction, joint-line service to such 

markets would involve, first, a movement on CS.X, and then a movement on NS This switch to 

joint-line service will degrade the character of rail transportation service currently linking 

National's Bucyrus and Carey facili,ies to destination markets in eastern Ohio. Pennsylvania and 

West Virginia. This "one to twc" etTect ofthe transaction will harm National in three ways: (i) 

transportation costs to National or its customers wiil increase, (2) rail cars will be more difficuh to 

source, and (3) service will be slow er and less reliable The record shows that the switch to joint-

line service will effectively bar National from selling its products in these eastern markers. 

National faces a second categorv' of injury as a result ofthe proposed transaction With 

respect to its Carev facility. National's rail transport options w ill be reduced from at least three to 

tvo. and may be reduced as a result of the :i ansaction from three to one An important existing 

supplier of rail transport service - Conrail - will be lost immediately when the relevant Conrail 

facilities are controlled by CS.X At the same time, the proposed transaction is likely to divert 

business away from the Wheeling & Lake Ene Railway Conipany (WLE) WLE claims that if 

such diversion of tratTic occurs, it w ill no longer be able to provide existing services This 

threatens National with a reduction in its rail transpon options at Carey from three to one. 

To avoid a loss of essential . ervices to National. National proposes a narrowly tailored 

trackage rights arrangement between CSX and NS Such trackage rights vvould be provided only 

O.I those facilities over which National currently obtains single-line service from Conrail. This 

remedy will prov ide National vvith essential single-ii"e serv ice between Carty and Bucyrus and 

National's eastern markets To assure that National retains at ieast two rail options. National 

proposes that, if WLE is not sustained as a viable alternative to CSX and one of the railroads 

WAOREGOl Doc 187692 1 
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in olved in this proceeding acquires WLE, then trackage rights over these WLE facilities must be 

offered to another railroad Without this remedy. National will lose an important rail option 

serving its Carey facility 

THE STATE OF THE RECORD 

The oniy credible testimony in this proceeding regarding the impact of the proposed 

transaction on National is the Verified Statement of Ronald W Kruse, submitted as an attachment 

to National's October 23. 1997 Protest and Pequest for Conditions (NLS-2, Kruse VS) Mr. 

Kruse, National's Vice President of Marketing, explains in detail how the conversion of existing 

single-line service into joint-line service will result in the loss of an essential service to National 

He also describes National's heavy reliance on WLE and how the loss of WLE as an irdeperdent 

service provider would injure National 

The Pnmary .Applicants' December 15, 1997 rebuttal contains three pieces of "evidence" 

that purport respond to Mr. Kru-e's N'eritled Statemem None of these materials undermines Mr. 

Kruse's testimony The first is the Rebuttal Verified Statement of Donald W Seale. With regard 

to National, that testip-'ony is nur? speculation and is entitied to no weight .As Mr Seale 

acknowledged repeatedly during )iis deposition, his testimony is not based on any studies or 

analyses that specitically address National See Attachment .A (excerpts from tht January 14, 

1998 deposition of Donald W Seale) 

Next, the Primarv' Applicants claim that National's discovery' responses in this proceeding 

weaken Mr Kruse's testimony .As will be discussed in detail beiovv, however, the Primary 

Applicants' have drawn conclusions fro ii these discovery materials that cannot be supported by 

the materials them.'̂ eives 

W,AGRKK)1 IXK. [H~(,-)1 1 
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Finally, the Primary Applicants rely on the testimony of John W Orrison Mr Orrison's 

Rebuttal Verified Statement, however, is "big picture" testimony Mr Orrison claims that if every 

request for trackage rights and other conditions put forward in this proceeding were granted, then 

the Primary Applicants would face difficulties achieving the increased operational efliciencies they 

desire Orrison RVS, P-477 Mr Orrison oays absolutely nothing about the specific remedies 

sought by Nat'onal Mr Orrison's testimony consists entirely of sweeping generalities that do not 

address the significant real-world harm to National Mr Kruse identifies in his Verified Statement. 

In sum, the record evidence in this proceeding fully supports National's request for 

conditions to avoid a loss of essential services by National and to avoid a loss ofa critical rail 

transportation option. 

GOVERNING STATUTES AND REGULATIONS 

By statute, the Board shail appro" e and authorize the acquisition of control of a rail carrier 

by one or mere other rail carriers "when it finds the transaction is consistent with the public 

intere.'̂ ' "' In a proceeding involving the merger or control of at ieast two Class I railroads, the 

Board shali consider at ieast the following five factors: 

(1) the etTect ofthe proposed transaction on the adequacy of 
transportation to the public, 

(2) the effect on the public interest of including, or failing to 
include, other rail carriers in the area involved in the proposed 
transaction, 

(3) the totai fixed charges that resuit from the proposed transaction; 

(4) the interest of raii carrier employees afTected by the proposed 
transaction, and 

' 49USC § 11324(c) (1994) 
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(5) whether the proposed transaction would have an adverse effect 
on competition among raii carriers in the atTected region or in the 
national raii system" 

Subject to this same public interest standard, the statute authorizes the Board to "impose 

conditions governing the transaction, including the divestiture of parallel tracks or requiring the 

granting of trackage rights and access to other facilities " ' 

The Board's application of this statute is guided by its "policy statement" for mergers o*" 

Class I railroads, conlained in 49 C F R § 1180 1 (1907) * There, the Board explains tha, it 

"encourages private industry initiative that leads to the rationalization of the nation's raii facilities 

and reduction of its excess capacity" through, among other means, rail consolidation ' However, 

the Board does not favor consolidations if (1) t' • controlling entity does not assume full 

responsibility for carrying out the controlled carrier's common carrier obligation "to provide 

adequate service upon reasonable demand." or (2) the transaction "substantially reduces the 

transport alternatives available to shippers" unless there are substantial and demonstrable benefits 

to the transaction that cannot be achieved in a "less anticompetitive fashion 

- 49 u s e § 11324(b) V.994) 

* 49 U S C § 11324(c) (1994) This "conditioning" provision does not explicitly refer to 
the public interest siandard However, the context of the .statute and the legislative histoid 
establishes "beyond cavil" that it was Congress' intent that the Board "apply the same 
public interest' test both to the basic merger and to any conditions it imposes on the 

merger" Lamoille Vallev Railroad Co v IcC. 711 F 2d 295. 301 n 3 (D C Cir 1983) 
(Lamoille) 

* In the policy statement, the Board notes that its analysis is also guided by the national rail 
transportation policy contained in 49 USC § lOIOl (1994) 

' 49C FR § 1180 l(a)(1997). 

' IdL 
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The critical inquiry under the policy statement is whether the transaction is consistent wiih 

the public interest7 The policy statement states: 

In determining whether a transaction is in the public interest, the 
Board performs a balancing test It weighs potential benefits to the 
applicants and the public against the potential harm to the public. 
The Board will consider whether the benefits claimed by the 
applicants could be realized by means other than the proposed 
consolidation that would result in less potential harm to the public * 

As potential benefits ofa transaction, the Board will consider whether the transaction results in a 

financially sound competitor "better able to provide adequate service on demand This can 

occur where a transaction allows the consolidated carrier to realize operating efficieccies, 

including a "reduction in redundant facilities" anu an increase in the traffic on under-used lines '" 

The policy stat :ment identifies two potential harms from a transaction — "reduction of 

competition and harm to essential services "" With respect to a reduction in competition, the 

policy statemenl notes that a merger of two railroads serving the same market will i es .It in a loss 

of competition Whether or not this loss of competition is significant depends on the other 

transportation options avaifibie to serve those markets The policy statement recognizes that 

"intermodal competition from motor and water carriers" may play a key role in this analysis.'̂  

10 

49CFR § 1180 Kb) (1997). 

49CFR § 1180 Kc) (1997V 

Id_ 

49CFR § 1180 Kc)(l)(1997) 

49CFR § 1180 1(c)(2) (1997) 

49 C F R § 1180 1 (c)(2)(i) (1997) "In some markets the Board's focus will be on the 
preserv ation of etfectiv e intermodal competition, while in other markets (such as long haul 

(continued ) 
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As an example of a harm to essential services, the Board notes that a transaction often 

results in a shift in "market paltems"" In some instances, a carrier will lose its ability to serve a 

market dut- to such a shift in trafTic The policy statement explains that a service is essential "if 

there is sufTicient public need for the service and adequate alternative transportation is not 

available "" 

Finally, the policy statemenl notes the Board's "broad authority" to impose conditions on 

consolidations, but states that such conditions frequently lessen the benefits of the transaction to 

both the carrier involved and the public The Board will not normally impose conditions on a 

tiansaction unless essential services are aft'ected and the condition: (1) is shown to be related to 

the transaction's harmful efTect, (2) is designed to enable shippers to rrceive adequate service; ( i) 

would not pose "unreasonable operating or other pioblems for the consolidated carrier", and (4) 

would not "fmstrate the ability of the consolidated carrier to o'jtain the anticipated public 

benefits "'̂  As discussed below, these standards are met in this case Under its statutes and 

regulations, the Board can and should impose on the proposed transaction the conditions 

requested by National 

(continued) 
movement of bulk commodities) effective intramodal competition may also be important. 
Ld_ 

" 49C FR § 1180.Kc)(2)(ii)( 1997). 

Id. 

" Id. 

49CFR § 1180 Kd)(l)(1997). 

" 49C FR § 1180 1(d)(1) (1997) 
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ARGUMENT 

I. The Board should impose conditions to avoid a loss of essential services to National 
and its customers. 

Consistent with the standards discussed above, the only probative and relevant record 

evidence demonstrates that National will sutTer a loss of essential services as a result ofthe 

proposed trinsaction and that the conditions proposed by National will remedy this injury See 

NLS-2, Verif'ed Statement of Ronald W Kruse In their rebuttal submission, the Primary 

Applicants do not present credible evideice to the contrary Thus, National has satisfied the 

Board's req'.irement that petitioners seeking the imposition of conditions "present substantial 

record evidence that approval of the primary application without imposition ofthe conditions will 

harm either their ability to provide essential services and/or competition"'* In response, the 

Primary Applicants present no evidence whatsoever that the conditions proposed by National 

would pose an "unreasonable" operating problem for the Primary Applicants. Nor do the Primary 

Applicants even attempt to show that National's conditions will fnjstrate the Primary Applicants' 

ability to obtain anticipated public ber.efits On the basis of the subsiantial record evidence 

supporting National's request for conditions, and the failure of the Primary Applicants to rebut 

this showing w ith evidence of its own. National has satisfied the Board's ."-equirements for the 

imposition ofthe specific conditions requested by National to remedy a loss of essential services. 

" CSX/NS - Contro! - Conraii. STB Finance Docket No 33388, Decision No 29 (Sept 
11. 1997), citing Lamoille, supra footnote 3 
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A. The proposed transaction will result in a loss of essential services. 

1. The Verifled Statement of Ronald Kruse demonstrates that National 
wili suffer a loss of essential services. 

The record in this proceeding establishes that an essential rail service will be lost iflhe 

proposed transaction is approved without conditions Following the proposed transaction, 

Conrail assets located in western Ohio will be controlled by CSX while Conrail assets located in 

eastem Ohio will be controlled by NS National is one of the largest suppliers of crushed 

limestone products in Ohio '"̂  National operates eight quarry and stone processing locations (at 

Bucyrus, Buckland, Carey, Del .ware, Findlay, Lima, Marion, Upper Sandusky, and Wapakoneta, 

Ohio), four rail distribution yards (at Wooster, Canton, Tusky Valley (Midvale), and Cadiz, 

Ohio), and two truck distribution yards at (Rimer and Westerville, Ohio). 

National ships its products by rail or by truck, as appropriate, given the availability of 

service and relative cost. National has for many years been a substantial shipper of limestone and 

limestone products on Conrail, CSX, NS and WLE National currently has available to it single-

hne hauls on Conrail and CSX to major customers of National's limestone and limestones 

products produced at its Bucyrus and Carey, Ohio quarries At Bucyrus, Conrail is the only 

provider of rail transportation service available to National NL5 -2, Kruse VS ai p 5. At Carey, 

National has three rail service providers Conrail, CSX and WLE Id at p 3 However, service 

Limestone aggregate products are used for road stone and construction Limestone is 
used as an industnal mineral in the making of glass and steel Limestone is also used in 
environmental protection processes and for agricultural purposes Purchasers of limestone 
products select sources of supply based on particular chemical characteristics. NLS-2, 
Kruse VS at p 2 National sells limestone as crushed stone for aggregate applications and 
processes limestone by drying or calcining to produce dried limestone and lime products, 
respectively, for industrial mineral uses. 
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on WLE is available to only a few destination markets, single-line service to several key 

destination markets is available only via Conrail or CSX Id, 

The record is unambiguous that these existing single-line services are essential to National 

and its customers In his Verified Statement, Mr Kruse described the specific movements 

originating at Carey and Bucyrus that will atTected by the proposed transaction NLS-2, Kruse 

VS at pp 4-6 As Mr Kruse explained, if National "were faced with the prospect of "two line 

hauls' from Carey and Bucyrus to points east of Crestline, Ohio, it would sufTer the loss of all the 

business currently shipped by Conrail from these locations[ ]" Id at p 6 One reason for this 

result is that the proposed transaction will dramatically increase National's freight costs on the 

relevant movements originating at Carey and Bucyrus 

On the afteeted movements (on Conrail and WLE) originating at Carey, National 

estimates that the proposed transaction will increase its freight costs by $6,500,000 annually Id 

at p 7 In 1996, these movements generated a totai sales volume of $6,364,743 Thus, on these 

Carev movements, the proposed transaclion increases National's shipping costs by an amount that 

is greater than National's total sales volume on these movements On the afTected movements 

originating at Bucyrus. National estimates that the proposed transaction will increase its freight 

costs by $1,900,000 annually id_ at p 8 In 1996. these movements generated a sales volume of 

$3.107,460 -' Thus, on these Bucyrus movements, the proposed transaction increases National's 

Mr Kruse sets out National's sales volume on each movement originating at Carey Id at 
pp 4-5 When added together, the sales volume for these movements in 1996 equal 
$6,364,743 

'̂ Mr Kruse provides National's sales volume on each movement originating at Bucyrus. 
Id, at pp 5-6 When added together, the sales volume for these movements in 1996 equal 
$3,107,460 
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shipping costs by an amcunt equal to 60 percent of National's total sales volume from these 

movements If faced with such increases in its shipping costs as a result of the proposed 

transaction, National obviously would not be able to sustain its sales to its eastern markets that 

are now accomplished using single-line Conrail service. 

Mr. Kruse also explained that the proposed transaction will degrade the quality of 

transportation service National currently receives With the onset of joint-line service, the "need 

for coordinating between the two lines for switches of locomotives and transfer of cars would 

inevitably result in delays and poor service to the detriment if National's ability to deliver timely 

products to its customers" Ll. at p 7. 

Compounding the injury to National, National has invested significant sums based on the 

assumption that National would continue to have access to single-line service over exisring single-

line routes National has invested in excess of $6,200,000 to acquire the property and to make 

the improvements for its sales yards in eastern Ohio (in Wooster) NLS-2, Kruse VS at p 8-9 

According to Mr Knise. this entire investment "would be worthless if National is unable to ship 

its aggregate products to these locations by rail via single line hauls." Id In addition. National 

has invested in excess of $6,000,000 to make capital improvements at its Bucyrus plant Id at 

p 9 Once again, this investment was "predicated on producing limestone products for its sales 

yards in eastern Ohio This investment vvould be rendered useless if National is unable to ship its 

aggregate products to these locations by rail via single line hauls " Id_ Moreover, as a resuh of 

the impact of the proposed transaction, more than 40 people would lose their jobs id 

The proposed transaction also has the impact of allocating one key part of Nationals' 

business (its Carey and Bucyais plants) to a service territory controlled by CSX A second key 
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component of National's business (its sales yard at Wooster) will be allocated to the NS service 

territory Presently, single-line rail service from Conrail provides an essential service integrating 

these different facilities and linking these facilities to key markets Without such single-line 

service. National's ability to ship its product will sufTer tremendous damage At the same time. 

National's customers will lose National as an economically viable competitor for their custom. 

These customers will sutTer economic injury because National will no longer constrain the prices 

charged or quality of product and service provided by other suppliers that are not injured by the 

proposed transaction. 

Finally, Mr Kruse's testimony establishes that no other fô -m of transport - including 

joint-line rail movements and/or trucking - vvill protect National f.om the harmfiil efTects ofthe 

proposed transaction Because it results in increased costs and lower reliability and quality of 

service, joint-line serv ice is not an adequate substitute for the single-line service National wiii 'oe 

losing. See NLS-2, Kruse \'S at p 6-7 Trucking is not a viable alternative because of the 

volume of truck shipments that would be needed and because shipping by truck would drive up 

National's transportation costs Id at p 7 " 

The situation contronting National is similar to that discussed by the ICC in Union 

Pacific/MKT There, the ICC found that -rucking was nol competitive with rail with respect to 

shipments from particular aggregate quarries to the Houston dest.nation market: 

" Likewise, shipping by barge is not an option for National NLS-2, Kruse VS at p 3 
("Barge shipping is not available to National, as the closest navigable body of water. Lake 
Erie, is 60 miles from Carey and 50 miles from Bucyrus ") 

Union Pacific Corp et al - Control - Missoun-Kansas-Texas Railroad C-Q_eLaL, 
Finance Docket No 30800, 4 I C C 2d 409 (1988). affd on other grounds sub nom . 883 
F 2d 1079 (D C Cir 1989) 
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The Houston area provides essentially the only market for these 
aggregates Truck transport is prohibitively expensive for the long 
haul, crushed stone is a high bulk, heavy loading commodity, for 
w hich motor carriers are etfective only for a distance of less than 75 
to 100 miles There are no barge connections from these quarries 
to the Houston market Rail, therefore, provides the only access to 
the Houston area 

Union Pacific/MKT, as here, the extra expenses associated with trucking and the sheer volume 

of trucks needed meant that such intramodal competition could not protect the afTected shipper." 

In addition, the ICC recognized the injury to shippers because (1) othei sources of crushed stone 

would be of limited suitability for the markets served by the shippers; and (2) the crushed stone 

shipper had made "a considerable investment in rail delivery facilities and equipment 

Customers frequently select National's limestone products due to the specific chemical 

characteristics ofthe limestone available at National's quarries NLS-2, Kruse VS at p 2 In 

addition. National has invested more than $12,000,000 in facilities that will be rendered useless if 

National loses its existing single-line services Jd at pp 8-9 Thus, both ofthe factors relied 

upon by the ICC in Union Pacific/MKT are present here as well 

In sum, consistent with the Board's policy statement on railroad mergers, 49 C.F.R. 

§ 1180 Kc)(2)(ii) (1997) the record evidence submitted by Nati. nal establishes that continued 

2i 

25 

26 

ld_ at 464. 

As one shipper of crushed stone in that case explained, "truck movements from TCS' 
quarry to the Houston receivers would not be feasible, both because an extraordinary 
number of trucks would be required to move even a portion of the crushed stone, and 
because the added expense would price TCS out ofthe market " ld_ at 466. 

Id, at 466 .Although the ICC's in Union Pacific/MKT vvas evaluating the competitive 
etfects of that transaction, the same inquiry is relevant to an essential services claim. In 
both instances, the lack ofa viable form of alternative transportation service shows that 
such alternatives vvill not mitigate an injury threatened by a proposed transaction 
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access to single-line service linking iio Carey ard Bucyrus plants to National's eastern markets is 

essential both to National and its customers In addition, because neither joint-line service nor 

intramodal service can duplicate the high quality and low cosl associaled with single-line service, 

there is "no adequate altemative transportation" available to replace this existing single-line 

service. 

2. The Primary Applicants have failed to rebut Mr. Kruse's testimony. 

In response to National's protest and Mr Kruse's Verified Statement, the Primary 

Applicants contrived several arguments for why the loss of single-line serv ice will not harm 

National as much as National believes None oflhese arguments is supported by credible record 

evidence Hence, Mr Kuse's testimony that National will lose an essential service is 

uncontroverted 

The Primary .Applicants proffered only a single rebuttal witness, Mr Donald W Seale, to 

address the impact of the proposed transaction on National However, Mr. Seale offers only a 

few generalized statements about the potential for stone producers in some instances to ship via 

joint-line service and for such shippers to obtain access to new single-line services after the 

proposed transaction See Primarv Applicants' Rebuttal (PAR) Vol 2B, Seale RVS at P-491-98. 

As he admitted in his deposition, however, none of Mr Scale's cor elusions is based on any study 

or analvsis of the situation confronting National Seale Deposition, Attachment A at pp 52-61." 

In CS.'K/N'S - Control and Operatmg Leases/Agreements - Conrail, STB Docket 33388, 
Decision No 64 (decided January 28, P08), the Board upheld the Administrative Law 
Judge's decision allowing a party to depost - CSX rebuttal witness The Board relied on 
Union Pacific Corp - Control and Merger - Southem Pacific Rail Corp.. Decision No. 
35. slip op at 3 (served May 9, 1996), where the Board pemiitted a party to cross-
examine a rebuttal witness "and address the deposition testimony in its brief 
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Indeed, at one point in his deposition, Mr S- vie acknowledges that a statement contained in the 

Primary Applicants' rebuttal statement regarding National was "just a guess" and admitted that 

"the marketing folks and the sales folks of National Lime and Stone are in the best position to 

determine" how the proposed transaction wold aft'ect National Id at p 60 -* As the deposition 

of Mr Seale demonstrates, the Primary Applicants have failed to address the specific factual 

issues raised by National in this proceeding Hence, none ofthe Primary Applicants' arguments in 

response to National's protest has any evidentiary support 

The Primary Applicants' principal argument is to suggest that joint-line service from NS 

and CSX will satisfy' National's transport needs Indeed, they boldly claim that "the creation of 

these new joint-line movements is not a harm to be remedied" by the Board PAR Vol. I at 

P-490 In essence, the Primary Applicants are arguing that the loss of single-line service cannot 

result in a loss of an essential service so long as National has access to any rail service This 

argument is unsustainable in light of Guilford Transportation Industries. Inc -- Control — Boston 

and Maine Corp . et al. Finance Docket No 29720, 5 ICC 2d 202 (1988) There, Canadian 

National Railway Corporation (CN) argued that the closure of a CN route would constitute a 

harm to essential services The ICC noted that there were alternative rail transport routes The 

ICC then went on to determine whether these alternate transport rou'es wt • in fact "adequate " 

The ICC explained that the court's remand order in Lamoille, supra footnote 3, offered the view 

that, although efficiency alone will not make a route essential, "unless the difference in efficienty 

Similarly, when asked about the conditions National had requested in this proceeding, Mr. 
Seale admitted that he was "not aware of their concern " [d at p 46. 
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is minor, the public interest supports preserving the more efficient route.' Although the ICC in 

Guilford ultimately concluded t)>al the route at issue was not essential, the agency acknowledged 

that the issue presented a "close case" in part because ofthe "superior service available over the 

CN route " '̂ Here, as discussed above, there are dramatic cost and quality differences between 

the single-line service National currently receives and the joint-line service described by the 

Primary Applicants 

To support their claim that joint-line service is adequate service, the Primary Applicants 

rely on Mr Scale's testimony PAR Vol 1, P-505 Mr Seale claims that "joint line moven.v,.it of 

stone can and does work in many cases" and that rail carriers can work together to "simulate" 

single-line service Seale RVS, PAR Vol 2B, F-495-96 In his deposition, however, Mr Seale 

could recall only a single instance when NS had worked with a stone shipper through a joint-line 

arrangement Seale Deposition, Attachment .A at p 54 Mr Seale did not rely on and was not 

aware of any study that indicates whether such "simulated" single-line service could offer 

adequate service between National's plants and its eastern markets id, at p 55. In short, Mr. 

Scale's generalized assertion about the adequacy of joint-line service is based on no facts or 

studies that specifically address National and its shipping patterns. 

[[[ 

]]] This criticism misses the mark National is not claiming that the proposed 

id. at 208. 

^ Id.at21I, 
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transaction will injure every National n.ovement Rather, Mr Kruse has explained that National 

will not be able to move its products to certain critically important destinations without continued 

single-line service. NLS-2, Kruse VS at p 7 [[[ 

]]] In short, 

Mr. Kruse has specifically addressed the injury National will face over its existing single-line 

routes, and the fact that National has undertaken several unrelated joint-line movements from its 

Carey plant does not alter Mr Kruse's conclusions. 

In a related argument, the ,Applicants suggest that "because they have agreed to adhere to 

Conrail's existing contracts. National will not suffer a loss of essential services PAR Vo! 1 at 

P-506 This argument sufters two defects First, .Applicants have agreed to adhere to these 

contracts only until the end of 1999 PAR \'ol 2B. Seale RVS at r-497 This short time horizon 

does not permit National to recoup the inv estments of more than $12,000,000 National has made 

at Wooster and Bucyrus - investments premised on the continued availability of single-line 

service at these locations NLS-2, Kruse VS at pp 8-9 In addition, the Primary Applicants' 

proposal to adhere to National's Conrail contracts through 1999 does not address the fact that 

joint-line service is less reliable and lower in quality than is single-line service See pp 11-12 
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above. The continuation of the Conrail contracts " ii! not protect National from the severe 

decrease in the quality of service that would result from the proposed merger 

For the same reasons, the settlement agreement between the National Industrial 

'iransportation League (NITL) and the Primary Applicants does not protect National from a loss 

of essential services Under the NITL Settlement, the Primary Applicants have agreed that 

"single-line to joint-line" shippers will be allowed (upon request) to maintain their existing Conrail 

rates (subject to certain increases) for a period of three years See PAR Vol 1 at p 29 As noted 

above, this "settlement" does not protect National's facility investments premised on continued 

access to single-line rail service, nor does the "settlement" avoid the service degradation that will 

accompany the conv ersion lo joint-line serv ice The term of this proposal is too short to protect 

National from injury 

The Primary .Applicants also assert that, because National ships a significant quantity of its 

produci by truck, the loss of single-line serv ice to eastern markets will not injure National PAR 

Vol 1 at p 505 Once again, however, the Primary Applicants have not analyzed or addressed 

the specific situation confronting National Mr Kruse has explained that the movements at issue 

are critical to National's business, and that these specific movements will not lake place without 

single-line service NLS-2, Kmse VS at pp 6-7 In his deposition, Mr Seale described the 

factors that are relevant to evaluating whether trucks can compete vvith rail for a specific 

movement 

Whether you are talking about rail miles or highway miles, whether 
[the rail route] is circuitous compared to a truck direct rcute, the 
availability of trucks in that market, the availability of backhaul 
commodities for round trip for trucking All the factors and 
components of competition 
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Seale Deposition, Attachment A at p 59 Mr Seale, the Primary Applicants' only witness to 

specifically address National's claims, did not ana'vze any of ihcao factors with respect to 

National's eastern shipments id However, National's witness, Mr Kruse, did consider these 

factors when he analyzed National's eastern shipments NLS-2, Kruse VS at p.7. 

As Mr Kruse explained, if National switched to trucks to handle the movements from 

Carey at issue here. National estimates that its freight costs would increase by $6,500,000 

annually. NLS-2, Kruse VS at p 7 However, this assumes that enough trucks would be 

available In fact, handling these movements by truck would not be feasible because "it would 

require in excess of 57,000" truck shipments id In addition, the distances involved (160 miles, 

250 miles and 210 miles) make truck shipments infeasible id Likewise, from Bucyrus, a switch 

to trucks would increa.se National's freight costs for the movements at issue here by $1,900,000 

annually id at p 8 For these movements, 22,000 truck shipments would be needed to replace 

rail service id In sum, .Mr Kruse explained clearly why trucking is not a viable option for the 

National movements at issue here, while the Primary Applicants rest their case on speculative 

generalizations " 

[[[ 

]]] In addition, these arguments do not respond to Mr Kruse's 
testimony that National has organized key aspects of its business around the availability of 
single-line service to eastern markets and has invested significant sums to expand its 
capacity to ship by rail NLS-2, Kruse VS at pp 8-9 Thus, even if a switch to trucks 
were feasible. National would lose significant facility investments made to enhance 
National's ability to ship via sing";-line rail ser. ice 
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Finally, the Primary Applicants speculate that the "benefits to National's business that 

could result from new single-line rail service might very well exceed any harm to National's 

business resulting from the creation of joint-line movements " PAR Vol I at P-506 M r ' le, 

however, acknowledged in his deposition that "there is speculation in that sentence and it's not tc 

be judged as factual one way or the other It's speculation" Seale Deposition, Attachment A at 

P6I [[[ 

]]] In addition, "new" single-line movements are not 

capable of addressing a fundamental harm the proposed transaction iniUcts on National Access 

to National's Wooster sales yard will be controlled by NS, while access to the Bucyrus and Carey 

plants is controlled by CS.X ,As noted above. National coordinates the operations of these 

different facilities through Conrail single-line services Following the transaction. National will be 

unable to integrate these facilities New single-line opportunities will do nothing to change this 

fact. 

3. The Primary Applicants' claims that National is not injured by the 
switch to joint-line service are disingenuous and are contradicted by 
the Primarv Applicants' own testimony. 

In their unsuccessful attempts to rebut Mr Kruse's Verified Statement, the Primary 

Applicants have danced around a fundamental flaw in their case When the issue is directly 

presented, the Primary Applicants musl concede that single-line service is far superior to joint-line 
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service. The corollary principle is that a switch from single-line service to joint-line service 

constitutes a material degradation of service to the atfected shipper The Primary Applicants have 

repeatedly acknowledged both of these facts. 

The superiority of single-line service is a central justification for the proposed transaction. 

In their Application, CSX and NS boast about the benefits of moving from joint-line to single-line 

service See Kalt VS at p 28, Caskins VS at p Jenkins VS at p In his Verified Statement, Mr. 

John W. Snow, CSX Corporation's Chairman, President and Chief Executive Officer, stated that 

the "inherent superiority of single-line service over interiine service has long been recognized in 

the railroad industry It translates into enhanced operating efticiencies, reduced costs, reduced 

transit times, and less handling of freight" Snow VS at p 9 In his Verified Statemert, the 

Primary Applicants' witness Dr Gaskins describes the service degradation that comes from joint-

line service: 

Cars were frequently delayed, lost, mis-switched, and ineftlciently 
prioritized — while each carrier pointed to the other as the guilty 
party As a result, shippers face an increase in actual transit time 
and transit time availability As any inventory management 
professional will state, an increase in either will lead to a costly 
increase in product inventory levels, further reducing the 
attractiveness of rail 

Gaskins VS at p 14 

The statements ofthe Primary Applicants' witnesses are consistent with ICC and Board 

precedent For example, in the Buriington Northern/Santa Fe decision.̂ " the ICC explained: 

Buriington Northern Inc and Buriington Northern Railroad Company — Control and 
Merger — Santa Fe Pacific Corporation and the Atchinson. Topeka and Santa Fe Railway 
Company. Finance Docket No 32549, 1995 ICC LEXIS 214 (August 16, 1995) (BN/SF), 
affd. Western Resources, Inc v Surface Transportation Board. 109 F.3d 782 (D C. Cir. 

(continued ) 
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Single-line seivice is important to shipper logistics strategies. 
Interchange between railroads can be costly A single-line railioad 
roule is becoming more important for carriers wanting to compete 
for more service-sensitive freight As a result of the new single-line 
service capability of the combined BN/Santa Fe, shippers will likely 
see decreases in working capital requirements as base inventories 
shrink due to improved transit times, and as safety stocks of 
inventory are reduced because the combined system can eliminate 
the uncertainty of interchange The transaction costs shippers incur 
in initial rate negotiations, in arranging equipment supply, in 
tracking shipments, and in billing and payment procedures, will 
likely be reduced 

The Primary Applicants also acknowledged the inevitable degradation of service that 

accompanies a switch from single-line service to joint-line 3L.""ice In deposition testimony 

attached to the protest of Martin Marietta Materials, Inc. (MMM-2), Mr. Snow and Mr Gaskins 

confirmed that a switch from single-line service to joint-line service would have the effect of 

extending transit times, diminishing operating efficiencies, increasing operating costs, increasing 

the handling of freight, and increasing the risk of loss and damage See MMM-2 at pp 6-9 and 

attached deposition transcript pages In their attempt to rebut National's protest, the Primary 

Applicants argue that possible benefits from new single line service might "exceed any harm to 

National's business resulting from the creation of joint-line movements" PAR Vol. 1 at °-506. 

Whether any new, realistic single-line movements will ot available to National after the 

transaction is pure speculation Seale Deposition, Attachment A at p 61; [[[ 

]]] It is clear from the record, however, that the degradation of service that accompanies 

a conversion to joint-line service is an inherent feature of the proposed transaction 

( continued) 
1997) 

" 1995 ICC LE.XIS 214 at * 167-68 
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B. rhe conditions proposed by National are related to the transaction's harmful 
efl'ect and will enable National to receive adequate service. 

Under its policy statement regarding mergers of Class I railroads, the Board generally 

requires that a condition to remedy a loss of essential services be related to a transaction's harmful 

effecis and be designed to enable shippers to receive adequate service " Here, National has 

requested that the Board impose three conditions to address the loss of essential services to 

National: 

1, CSX grants NS trackage rights from Crestline, Ohio to Spore (the site of 

National's Bucyrus plant), 

2 CSX grants NS trackage rights from Upper Sandusky to National's Carey, Ohio 

plant, and 

3. NS grants CSX reciprocal trackage rights to enable CSX to compete to deliver 

single-line service to National's existing and future markets east of Crestline, Ohio, 

NLS-2, Protest at p 3-4 As discussed abov e, the conversion of existing single-line service to 

joint-line service constitutes a loss of essential services These conditions specifically remedy this 

problem For example, if NS possesses trackage rights over the specific CSX facilities identified 

above, NS will be in a position to offer single-line service that links National's Bucyrus and Carey 

plants with National's key eastern destination markets 

By reinstating a single-line service option. National's proposed conditions remedy the two 

harmful effects of the proposed transaction (I) National will not be forced to pay two separate 

rail carriers for services National can presently obtain through a single carrier, and (2) National 

49CFR 1180 1(a) (1997) 
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Will not suffer the delays and diminished quality of service that would occur if National's only 

option for these movements was joint-line service 

National does not seek to impose every detail of the contemplated trackage rights 

arrangement on NS and CSX Indeed, if the Board here instructs NS and CSX to negotiate (and 

then file with the Board) a trat kage rights arrangement that provides National with a single-line 

service option linking National's Carey and Bucyms plants to its eastern markets, then the 

threatened loss of essential sen- ices to National can be avoided This form of remedy is consistent 

with the ICC's action in BN/.SF. supra footnote 32 There, at the request of Phillips Petroleum 

Company, the ICC required, as a merger condition, the grant of trackage rights by Buriington 

Northern (BN) to Southern Pacific (SP) These rights were in addition to those rights already 

agreed to by BN and SP in a settlement agreement The Commission gave BN, SP and Phillips 

"an opportunity to reach a negotiated settlement respecting the precise details ofthe condition we 

are imposing If the parties are unable to agree to such terms, they shall submit, [within 120 

days], separate proposals respecting implementation, and we will establish the terms " id at 

•̂ 253 Such an approach will protect National here, so long as the negotiated arrangements allow 

National lo retain a single-line service option linking National's Carey and Bucyms plants with its 

eastern markets 

Rather than contend that trackage rights would not remedy the injury identified by 

National, the Primary .Applicants argue that the trackage rights requested are "new" and 

"unprecedented." PAR Vol 1 at p 491 Conditioning a merger on an agreement whereby the 

applicants tra.isfer trackage rights is neither new nor unprecedented The gcverning statute 

explicitly authorizes the Board to "impose conditions governing the transaction, including the 
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divestiture of parallel tracks or requiring the granting of trackage rights and access to oiher 

facilities "" The Board hai 'broad authority to impose conditions on consolidations[ ]""" The 

ICC has used its conditioning pow er to require a grant of trackage rights as a condition to its 

approval of a merger Regardless of whether the underlying injury is a "competitive" injury or 

an "essential services" injury, the same "public interest" inquiry guides the Board in establishing 

conditions/"* Thus, so long as a condiiion is shown to be in the public interest, there is nothing 

new or unprecedented about the Board imposing such a conditioii National has made just such a 

showing here 

C. The condition^ will not pose unreasonable operating conditions or other 
problems for the consolidated carrier, nor will the conditions frustrate the 
ability of the consolidated carrier to obtain the anticipated public benefits. 

The Primary .Applicants aigue that National's proposed conditions should be rejected 

because National has not analyzed the impact of these conditions on the operations cf NS and 

CSX and that National's proposed conditions are vague and imprecise P,AR Vol 1 at P-506-07. 

55 

36 

37 

38 

49 u s c 1 1324(c) (1994) 

49C FR 1180 l(d)(l)(1997) 

Louisville & Nashville R R - Merger - Monon R R . 338 I C C 134, 145-56. 168-69 
(1970) As the Seventh Circuit later explained, the "ICC stated that it would not approve 
the acquisition unless the 1. «& N granted trackage riglits. the L & N consented and 
completed the transaction " NLatter of Chicago, Milwaukee. St Paul & Pacific R.R Co.. 
799 F 2d 317, 332 (7th Cir 1986) 

The "same public interest' test [applies] both to the basic merger and to any conditions it 
imposes on the merger" Lamoille \ alley Railroad Co v ICC. 711 F.2d 295, 301 n 3 
(D C CIR 1983) See also Southein Pacific Transportation Co v ICC. 736 F.2d 708. 
712 (D C Cir 1984) ("In deciĉ  ng whether and what conditions to impose, the 
Commission's guide is the public interest "). 
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The Primary Applicants then assert, relying on the Rebuttal Verified Statement of John W. 

Orrison, that grants of trackage rights are "potentially dismptive to CSX's operations " id at 

P-507 Significantly, the Primary Applicants present no testimony or evidence indicating that the 

specific conditions proposed by National will pose an operational problem for NS or CSX or that 

National's conditions will frustrate the Primary Applicants' ability to secure anticipated public 

benefits from the transaction 

Mr. Orrison's rebuttal testimony stands only for the proposition that the Primary 

Applicants might face difficulties achieving the increased operational efTiciencies they desire if 

every request for trackage rights and other conditions put forward in this proceeding were 

granted See Orrison RVS, PAR Vol 2A at P-477-82 For example, Mr Orrison argues that any 

"sudden, precipitous change in trafTic flows would be detrimental — possibly devastating — to the 

successful impiementatior of the CS.X Operating Plan " id_ at P-479 Mr Orrison's testimony is 

not only weak in its conclusion, it is absolutely silent w th respect to the problems and solutions 

identified by National. 

National is not arguing that every condition proposed in this proceeding could or should 

be accommodated simultaneously However. Mr Orrison acknowledges that, even on the grand 

scale at which he is testifying, changes from the filed Operating Plans can be accommodated. He 

states "I am not suggesting that change cannot be accommodated or even that change is 

undesirable Exactly the opposite is true The key is ensuring that change in trafTic flows occurs 

gradually rather than as a sudden cataclysmic shift We deal w'th tratTic gains and losses 

constantly " i d at P-480-81 
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National's pioposed conditions have been designed to avoid a loss of essential services — 

but to avoid this inju 7 in a flexible manner National's approach gives the Primary Applicants the 

opportunity to negotiate a trackage rights arrangement in a manner that maximizes their ability to 

secure the operating efticiencies they seek in the proposed transaction An effort by Nationa! to 

dictate the exact time and location of every train that will provide National with single-line service 

under the proposed conditions would be attacked by the Primary Applicants as "micro-

management" of their post-merger operations Instead, National seeks a remedy that can be 

implemented in a flexible manner so lhat National can retain continued access to essential services 

while allowing NS and CSX to maximize their ability to secure transaction-related eflTiciencies 

Nor can the Primary Applicants seriously contend that National's proposed conditions will 

reduce the public benefits made possible by the merger As noted above, one o*"the key merger 

benefits claimed by the Primary .Applicants is the creation of new single-line service 

opportunities National's pioposed conditions do nothing to upset these new single-line service 

offenngs In fact, if National's request for conditions is granted, there will be an increase in such 

single-line service opportunities 

To the extent there is any doubt as to whether National's proposed conditions wiil burden 

the Primary .Applicants or undercut claimed public benefits that will arise from the transaction, 

such doubts should be resolved in favor of National As discussed above. National has met the 

Board's requirement that it "present substantial record evidence that approval ofthe primary 

application without imposition ofthe conditions will harm either their ability to provide essential 

.Also as noted above. National itself cannot receive the asserted benefits under the Primary 
Applicants' proposal because National's essential shipping points have been "split" between 
NS and CSX 
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services and/or competition In contrast, the Primary Applicants have failed to demonstrate 

that the conditions proposed by National will pose an "unreasonable" operating problem for the 

Primary Applicants or that the proposed conditions will fmstrate the Primary Applicants' ability to 

obtain anticipated public benefits The Primary Applicants are in a far better position to assess 

whether National's proposed conditions will have any impact on their transaction As the court 

noted in Lamoille, the Board cannot stack the deck against parties seeking conditions "" National 

has made the affirmative showings required by •he Board, and the Primary Applicants have failed 

to rebut those showings either directly or through a demonstration that the proposed conditions 

will impose an "unreasonable" burden on the Primary Applicants or undermine anticipated public 

benefits 

Finally, the Board can m.odify National's proposed conditions to avoid any incidental 

impact these conditions may hav ; on the merger benefits claimed by the Primary Apolicants. The 

Board is not forced to choose between National's proposed conditions and no conditions at all 

Rather, "if the [Board] believes that an unconditioned merger would harm the public interest but 

finds a proposed condition inappropriate, its duty to advance the public interest requires it to 

devise appropriate conditions, if such conditions can be developed with reasonable effort."""̂  

CSX/̂ 'S - Cont.-o' - Conrail. STB Finance Docket No 33388, Decision No 29 (Sept. 
11, 1997). citjng Lamoille, supn footnote 3. 

41 "It is implicit in our analysis, how ever, that if the Commission imposes too heavy a burden 
on competing railroads to prove the need for protective conditions, a reviewing court may 
find that the Commission has neither met its aftirmative duty to determine whether the 
unconditioned merger is consistent with the public interest nor developed substantia! 
evidence to support its conclusions " Lamoille, 711 F.2d at 322 n.57. 

Lamoille, 711 F 2d at 321 -22 (citations omitted) 
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Because the proposed transaction harms the public interest by eliminating an essential service, the 

Board should impose appropriate conditions 

n. The Board should impose conditions to mitigate the transaction's anticompetitive 
effects. 

A. The transaction threatens a significant reduction of competition in an 
affected market. 

National presently has acĉ î s io three rail carriers for service beginning at National's 

Carey, Ohio plant Conrail. CS.X and vVLE The Conrail assets that serve Carey will be 

transferred to CS.X as a result of the proposed transpt'tion The transaction will therefore reduce 

National's rail options at Carey from "three-to-two " In addition, the proposed transaction 

threatens the financial viability of WLE If WLE is driven out of business. National will be left 

with only one rail option at Carey. 

In their rebuttal, the Primary .Applicants argue that Naiional's concern that the proposed 

transaction may drive WLE out of business is "mere speculation " PAR Vol 1, P-507 Contrary 

to the Primary Applicants' claim, record evidence supports National's position 

The WLE has submitted testimony and studies that describe the impact that the proposed 

transaction vvill have on WLE In its October 21, 1997 Responsive .Application (WLE-4), WLE 

submitted the testimony of Wilbert .A Pinkerton. Jr and Reginald M Thompson in support of 

their contention that the proposed transaction will rob WLE of its financial viability unless the 

Board imposes specific conditions See WLE-4, Thompson VS at pp 2-2-7 and attacned 

exhibits, WLE-4. Pinkerton VS at pp 3-8 Based on his analysis, Mr Pinkerton concludes that 

the impacts ofthe proposed transaction will "make it impossible for W&LE to continue to 

function as the high service, competitive regional rail carrier vvhich its customers rely upon for 
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essent .HI transportation requirements" WLE-4 Pinkerton VS at p 8 Mr Pinkerton goes on to 

conclude that "the losses from the proposed transactions will seriously threaten [WLE's] 

continued existence" id As WLE witness Larry Parsons explained in his Reply Verified 

Statement, WLE views this proceeding as a "fight for our survival " WLE Reply, January, 1998 

(WLE-7), Parsons RVS at p 3 WLE also has specifically requested the Board "lo rtserve 

jurisdiction to entertain an inclusion petition should financial considerations make that necessary 

as an alternative to bankruptcy liquidation[ ]" WLE-4, Responsive Application at p 9 Record 

evidence - not "speculation" - supports National's fear that the proposed transaction will reduce 

National's rail options at Carey from three-to-one. 

The Primary Applicants also suggest that National has failed to explain how it currently 

benefits from "compe ition among the three rail carriers that serve its Carey facility " PAR Vol. I 

at P-507. According to the Primary Applicants. National's desire to retain existing single-line 

services indicates that "National would always choose the carrier that provided single-line service 

from Carey to a given destination, regardless ofthe number of carriers serving Carey " id 

This argument is a red herring There is nothing inconsistent about National's desire to 

retain existing single-line services and National's desire to retain at least two service options at its 

Carey facility In the best of all worids. National would hav e more than one single-line service 

option from each of its production facililies Both competition and single-line serv ice work to the 

benefit of shippers and consumers Likewise, shippers and consumers are injured if existing 

competitive or single-line service options are lost due to a railroad merger Here, the proposed 

transaction imposes both of these injuries on National and irs customers. 

W \CiRK(K)l IXv 187692 1 



31 Public Version - Redacted 

From Carey, National can currently reach markets for its limestone products through three 

separate rail carriers The existence of multiple carriers serv ing Carey exerts price pressure on all 

oflhese carriers For example, if one rail carrier raises its prices or allows the quality of its 

service to drop. National vvould have access to two alternate rail carriers and could concentrate its 

marketing efTorts on the markets served by the alternate carriers If National's rail transport 

options at Carey are reduced from "three-to-one," then National will be at the mercy ofa single 

carrier for all of its markets served by rail The merger to monopoly etTect ofthe proposed 

transaction at Carey would place the remaining monopoly carrier in the position to increase the 

rate Nf.tiDnal pays (or low er service quality) on all three existing routes, making it impossible for 

National to avoid injury "' 

B. The condition proposed by National is narrowly tailored to address the 
merger's harmful effects. 

The retention ofa viable and independent WLE following the proposed transaction 

provides National vvith an essential rail transport option As discussed above, without WLE, 

National's movements from Carey will suft'er a "three-to-one" reduction in service National 

strongly supports WLE's etTorts in its responsive application to maintain a viable and independent 

service o; i.on for shippers such as National In addition. National supports several aspects of 

WLL's responsive application that are specifically designed to provide services to National See 

WLE-4, Venfied Statement of Steven W Wait at pp 10-11 (seeking trackage rights to serve 

National's Bucyms plant) 

National also has established that competition from tmcking does not provide a viable 
alternative with respect to these movements See supra, pp 12, 18-19 
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National's ovvn proposed condition addresses a more limited concern, however National's 

goal is to retain two transport options at its Carey plant even if VVLE is acquired by one ofthe 

two applicants in this proceeding To accomplish this objective. National's fourth proposed 

condition reads as follows: 

If control over WLE or its facilities changes as a result of the 
transaction, a railroad other than WLE's successor should be 
granted trackage rights over WLE's tracks to National's markets 
now served by VVLE 

NLS-2, Protest at p 4 National's protest also described each of the three movements WLE 

currently handles for National i d at p 8. 

This remedy is narrowly focused to resolve a harm caused by the merger The grant of 

trackage rights cov ering National's existing WLE routes ensures that National will not be forced, 

after the proposed transaction, to rely on a single railroad lo obtain service starting at its Carey 

plant The condition is only triggered if either NS or CS.X acquires control of WLE's assets and 

routes. The remedy simply restores the status quo 

The Primary .Applicants have recognized the legitimacy of this remedy In their rebuttal, 

the Primary .Applicants argue that shippers would not necessarily be injured if WLE goes out of 

business P.AR Vol 1 at P-402-03 According to the Primary Applicants, "to the extent that the 

cessation of V\'&LE serv ice vvould result in creation of any 2-to-i points, the atfected shippers 

and customers could be protected through various means, including, as appropriate, direct access 

to another carrier, trackage rights or ownership of lines" P.AR Vol 1 at P-402-03 This is exactly 

what National requests here 

Tho Primary .Applicants argue that National's proposed condition "is too vague and 

speculative for the Board to approve " PAR Vol 1 at P-508 Once again, iiowever, the Primary 
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Applicants mistake flexibility for vagueness As discussed above, a Board order requiring the 

implementation ofthis condition through negotiations by the interested parties should remedy the 

threatened loss of conipetition If this process provides National with a second rail option at 

Carey over the WLE routes identified in National's protest, then a reduction in competitive 

options will be avoided In short, the Primary Applicants are free to arrange the precise details of 

this remedy, so long as a viable set of trackage rights are established over these specified routes. 

C. The benefits of the proposed condition outweigh any reduction in the public 
benefits created by the merger. 

Notably, the Primary Applicants do not allege that National's proposed condition would 

reduce the public benefits created the merger This is because National has carefully devised a 

condition that w ill be triggered only if WLE is forced out of business by the proposed transaction 

and if VVLE facilities are acquired by either NS or CSX The Primary Applicants can hardly argue 

that driving WLE out of business or placing control over these assets in the hands of either CSX 

or NS will generate public benefits National's proposed condition will be triggered oriy when a 

loss of competitive rail options occurs, and the condition will not reduce any ofthe merger 

benefits claimed by the Primary .Applicants. 
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WHEREFORE, for the reasons stated above. National respectfully requests that the Board 

impose on the proposed transaction the conditions discussed in the lext of this brief in order to 

prevent a loss of essential services and to prevent a reduction in competition 

Respectfully submitted, 

Thomas W Palmer 
Clare K Smith 
MARSHALL & MELHORN 
Four Seagate 
Eighth Floor 
Toledo, Ohio 43604 
419 249 7100-voice 
419 249 7151-fax 

Clark Evans Downs 
Kenneth B Driver 
JONES, DAY, REAVIS & POGUE 
1450 G Street, N W 
Washington, D C 20005-2088 
202.879 3939-voice 
202 737.5906-fax 

Counsel for 
Febmary 23, 1998 NATIONAL LIME & STONE COMPANY 
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1 Southern trackage r i g h t s . But we're long beyond 

2 t h a t . We're long beyond 20-year r a t e commitment, 

3 We're now t a l k i n g about the p o s i t i o n of Martin 

4 M a r i e t t a i n t h i s proceeding as a r t i c u l a t e d i n the 

5 f i l i n q . And the question i s how do you d e r i v e from 

6 that f i l i n g a statement which says that what Martin 

7 M a r i e t t a seeks t h e r e t e n t i o n of s i n g l e l i n e s e r v i c e 

8 f o r t h e s e movements? 

9 MR. ALLEN: I think t h a t ' s been asked and 

10 answered. He s a i d he didn't know how. 

11 BY MR. KAHN: 

12 Q. That's y o u r answer, Mr. Seale? 

13 A. That i s c o r r e c t . 

14 Q. Thank you. D u r i n g the course of t h e 

15 I d i s c u s s i o n s , s e t t l e m e n t d i s c u s s i o n s , Mr. Seale, i n 

16 a d d i t i o n to the 10- to 20-year r a t e commitment that 

17 j you say i t sought, what die National Lime want? 

18 j A. I do n o t know. 

19 Q. And what does N a t i o n a l Lime seek as 

c o n d i t i o n s i n t h e STB pro c e e d i n g ? 

21 A. I'm n o t aware of t h e i r c o n c e r n . 

22 Q. Would your answers be the same with r e s p e c t 

ACE-FEDERAL REPORTERS, INC. 
NaboRwide Covcnge 
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Q. Thank you, t h a t ' s a l l I have. 

EXAMINATION BY COUNSEL FOR NATIONAL LIME AND STONE 

BY MR. DRIVER: 

Q. Good morning, Mr. Seale. My name i s Ken 

D r i v e r . I'm here as counsel on b e h a l f of N a t i o n a l 

Lime and Stone Company. 

J u s t to v e r i f y t h i n g s , you are the same Don 

Seale thar had a v e r i f i e d statement i n c l u d e d i n the 

a p p l i c a n t ' s r e b u t t a l submission that addressed the 

claims of National Lime and Stone; i s that c o r r e c t ? 

A. Yes. 

Q. Are you aware of any o t h e r w i t n e s s on 

b e h a l f of N o r f o l k Southern o r e i t h e r of t h e two 

a p p l i c a n t s t h a t addressed t h e f a c t s r a i s e d by 

N a t i o n a l Lime and Stone Company i n i t s October 2 1 s t 

p r o t e s t ? 

A. I am no t aware of any o t h e r s . 

Q. Mr. Seale, are you aware of any s t u d i e s o r 

analyses t h a t t h e a p p l i c a n t s p e r f o r m e d , o r have had 

per f o r m e d , i n c o n n e c t i o n w i t h y o u r response t o 

.National's c l a i m s ? 

A. I'm am not p e r s o n a l l y aware, no. 

ACE-FEDERAL REPORTERS, INC. 
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1 Q . I want to refer you to a s p e c i f i c page of 

2 the applicant's narrative f i l i n g . The page 

3 reference I have i s ac t u a l l y designated as HC-505. 

4 I could also get you a public page reference i f you 

5 want t h a t . 

6 MR. SIPE: I w i l l state for the record that 

7 Mr. Seale i s not aut h o r i z e d to see Highly 

8 C o n f i d e n t i a l i n f o r m a t i o n and my r e c o l l e c t i o n i s 

9 that the discussion of National Lime and Stone does 

10 i n v o l v e c e r t a i n Highly C o n f i d e n t i a l i n f o r m a t i o n . 

11 So I would j u s t ask to you make sure t h a t you don't 

12 d i s c l o s e any of t h a t to him. 

13 I BY MR. DRIVER: 

14 I Q. I appreciate that and the portions that I'm 

15 a c t u a l l y going to ask you about, Mr. Seale, are 

16 a c t u a l l y portions that are contained in both 

17 j versions. In fact, j u s t to simplify things why 

13 I don't I turn to that so that we can avoid any 

19 ! inadvertent -- l e t me cross reference t h i s b r i e f l y . 

20 I What I want to r e f e r you to i s at P-505, 

21 and i t i s midway through the page and i t ' s a 

22 sentence t h a t s t a r t s " i n f a c t . " The statement 
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1 t here t h a t says, "NS can and has been able t o work 

2 w i t h connections such as Co n r a i l i n p r o v i d i n g 

3 completely s a t i s f a c t o r y j o i n t l i n e s e r v i c e f o r 

4 stone shippers i n Ohio." 

5 Would you be able t o l i s t f o r me, 

6 Mr. Seale, the stone shippers w i t h whom you have 

7 been able t o work t o provide completely 

8 s a t i s f a c t o r y j o i n t l i n e service? 

9 A. I do not have a l i s t i n my head, ob v i o u s l y , 

10 but one t h a t I've mention^-.d p r e v i o u s l y i n the 

11 testimony t h i s morning i s £;andusky Crushed Stone 

12 from Parkertown, Ohio, t o Twinsburg. 

13 Q. And although you can't s p e c i f i c a l l y r e c a l l 

14 a d d i t i o n a l names, any sense of the t o t a l number of 

15 stone shippers t h a t t h a t sentence i s designed t o 

16 describe? 

17 A. No, I do not have a t o t a l number or volume 

18 i n my head. 

19 Q. I s i t higher than the one t h a t • ' ve 

20 i d e n t i f i e d thus f a r or i s i t j u s t one? 

21 A. I'm not -- I can't r e c a l l the number. 

22 Q. Okay. I ' d l i k e t o now r e f e r you t o a 
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j reference i n your own v e r i f i e d statement t h a t ' s a t 

page P-496. There's a sentence at the top of t h a t 

page t h a t begins " R a i l c a r r i e r s can and do work 

tog e t h e r i n j o i n t l i n e movements t o sim u l a t e s i n g l e 

l i n e s e r v i c e f o r shippers," and then t h a t sentence 

continues on. 

Have the a p p l i c a n t s made or have they had 

made any stud i e s t o determine whether such 

ii i m u l a t e d s i n g l e l i n e s e r v i c e could economically be 

provided to Na t i o n a l Lime and Stone f o r the r a i l 

movements t h a t N a t i o n a l has i d e n t i f i e d i n i t s 

p r o t e s t , which we c h a r a c t e r i z e them as east of 

C r e s t l i n e movements. 

A. I'm not aware of the s i m u l a t i o n . That's 

not t o say t h a t i t hasn't been done i n our 

o p e r a t i o n a l group. 

Q. But you d i d not r e l y on any such study i n 

the p r e p a r a t i o n of your own v e r i f i e d stater^ent i n 

t h i s proceeding then? 

A. I am not sure of t h a t . 

Q. So you may have r e l i e d on a study? 

A. I don't know. 
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1 Q. Okay. I thought e a r l i e r when I ' d asked 

2 whether there were any studies performed i n 

3 connection w i t h National's p o s i t i o n s thus f a r t h a t 

4 you had i n d i c a t e d t h a t you weren't aware of any 

5 such s t u d i e s . 

6 A. And I'm saying t h a t I'm not aware. 

7 Q. Whether they were r e l i e d on? 

8 A. Whether -- c o r r e c t . Correct. 

9 Q. Mr. Seale, are you knowledgeable about the 

10 t e r m i n a t i o n date of National's c o n t r a c t s w i t h 

11 C o n r a i l t h a t have been f o r the movements t h a t have 

12 been at issue i n National's p r o t e s t ? 

13 A. I am not p e r s o n a l l y knowledgeable of those 

14 dates. 

15 Q. Would i t be f a i r to say t h a t at t h a t 

16 t e r m i n a t i o n date, t h a t would be the p o i n t i n time 

17 I at which any e f f e c t s from j o i n t l i n e s e r v i c e i n 

13 comparison t o s i n g l e l i n e s e r v i c e would begin t o be 

19 I f e l t by N a t i o n a l Lime and Stone? 

20 I A. Could you r e s t a t e the question? 

21 Q. Yes. I s the t e r m i n a t i o n date of the 

22 e x i s t i n g c o n t r a c t s between N a t i o n a l and C o n r a i l f o r 
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s i n g l e l i n e s e r v i c e east of C r e s t l i n e , i s t h a t t h e 

a p p r o p r i a t e d a t e f o r i d e n t i f y i n g any e f f e c t s o f 

j o i n t l i n e s e r v i c e ? 

MR. ALLEN: I o b j e c t t o t h e q u e s t i o n 

because he can ' t p r o b a b l y answer i t , n o t knowing 

what t h e t e r m i n a t i o n dates a r e . I t m i g h t be 

tomorrow. 

MR. DRIVER: W e l l , I'm n o t a s k i n g him t o 

guess as t o -- assuming i t ' s n o t tomorrow. 

MR. ALLEN: I t m i g h t be t h e day a f t e r 

tomorrow. 

BY MR. DRIVER: 

Q. Okay. I guess t h e q u e s t i o n i s 

s t r a i g h t f o r w a r d . I s t h e d a t e t h a t t h e c o n t r a c t s 

end t h e d a t e a t wn-ch N a t i o n a l would b e g i n t o f e e l 

the e f f e c t s of j o i n t l i n e s e r v i c e ? 

MR. ALLEN: Again, I r e i t e r a t e my 

o b j e c t i o n . He can't p o s s i b l y answer t h a t q u e s t i o n 

w i t h o u t knowing what t h e d a t e s a r e . 

BY MR. DRIVER: 

Q. Would you please answer the question? 

A. I don't know. 
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Q. Has N o r f o l k Southern or the a p p l i c a n t s 

performed or had performed any s p e c i f i c s t u d i e s 

t h a t analyze or determine how the N o r f o l k Southern 

o p e r a t i n g p l a n would be a f f e c t e d by o f f e r i n g t o 

N a t i o n a l Lime continued s i n g l e l i n e s e r v i c e t o i t s 

eastern market by employing (t r u c k 

r a t e s or s i m i l a r means? 

A. I'm not p e r s o n a l l y aware of t h a t . 

J. Do you agree t h a t f o r stone products, 

t r u c k i n g cannot compete w i t h r a i l l i n e 

t r a n s p o r t a t i o n f o r hauls over 50 miles or shipments 

over 1,000 tons? 

A. That's a broad g e n e r a l i z a t i o n and I t h i n k 

you'd have t o look at the co m p e t i t i v e s i t u a t i o n 

t h a t e x i s t s i n t h a t market. There i s no way t o 

reach t h a t conclusion u n i l a t e r a l l y w i t h o u t market 

i n f o r m a t i o n t o document i t . 

Q. And what would be the r e l e v a n t f a c t o r s t h a t 

would cause one to e i t h e r view t h a t as too shor t a 

c.istance or too long a d i s t a n c e , or too high a 

v e i g h t or too low a weight? 

A. Whether you were t a l k i n g about r a i l miles 

ACE-FEDERAL REPORTERS, INC. 
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1 or highway miles; whether i t i s ci r c u i t o u s compared 

2 to a truck d i r e c t route; the a v a i l a b i l i t y of trucks 

3 i n t h a t market; the a v a i l a b i l i t y of backhaul 

4 com.modities f o r round t r i p f o r t r u c k i n g . A l l the 

5 f a c t o r s and components of c o m p e t i t i o n . 

6 Q. And did you analyze these factors with 

7 respect t o N a t i o n a l Lime and Stone's shipments t o 

8 the east i n pr e p a r i n g your testimony? 

9 A. I d i d not p e r s o n a l l y do t h a t . 

10 Q. I' d l i k e t o r e f e r you once again t o the 

11 a p p l i c a n t ' s n a r r a t i v e r e b u t t a l i f I can f i n d the 

12 r i g h t reference here. That reference i s on P-505. 

13 There's a statement there at the bottom a f t e r a 

14 comma t h a t says, "National a l s o ignores the 

15 b e n e f i t s of s i n g l e l i n e s e r v i c e i t w i l l or could 

16 enjoy on other movements." 

17 And i n f a c t on page P-506 i t goes on to say 

13 j t h a t , "the b e n e f i t s to Na t i o n a l ' s business t h a t 

19 ' could r e s u l t from new s i n g l e l i n e r a i l s e r v i c e 

20 I might very w e l l exceed any harm t o Na t i o n a l ' s 

21 i business r e s u l t i n g from the c r e a t i o n of j o i n t l i n e 

i 
22 movements." Do you know the basis f o r t h a t 
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1 statement? 

2 A- I -- I don't have s p e c i f i c information with 

3 respect to the basis of that s p e c i f i c statement, 

4 but what i t ' s saying i s that National Lime and 

5 Stone w i l l have access to a single l i n e market in a 

6 broader sense than i t does today. 

7 Q. And do you know whether those s i n g l e l i n e 

8 s e r v i c e s , the b e n e f i t s to N a t i o n a l may i n f a c t 

9 outweigh the costs a s s o c i a t i n g w i t h l o s i n g s i n g l e 

10 l i n e s e r v i c e to the east? 

11 A. Since I have no way knowing what the cost 

12 of l o s i n g s i n g l e l i n e r a t e to j o i n t l i n e s e r v i c e 

13 i s , i f any, I t h i n k t h a t ' s j u s t a guess and i t ' s 

14 i not a p p r o p r i a t e to do t h a t . 

15 Q. And do you t h i n k t h a t there's any basis f o r 

16 assessing the b e n e f i t s of new s i n g l e l i n e s e r v i c e 

17 to the west? 

18 A. 1 t h i n k the -- I t h i n k the marketing f o l k s 

19 and the sales f o l k s of N a t i o n a l Lime and Stone are 

20 i n the best p o s i t i o n to determine t h a t . 

21 Q. And do you agree w i t h the premise at the 

22 end of t h a t sentence t h a t ' s on page 506 t h a t 
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1 National Lime might be harmed by the j o i n t l i n e 

2 movements that w i l l r e s u l t from t h i s t r a n s a c t i o n ? 

3 MR. ALLEN: I don't think t h a t ' s what the 

4 sentence says -- oh, okay. 

5 THE WITNESS: I underscore the word 

6 "might," and I t h i n k there i s s p e c u l a t i o n i n that 

7 sentence and i t ' s not be judged as f a c t u a l one way 

8 or the other. I t ' s s p e c u l a t i o n . 

9 MR. DRIVER: And can you give me j u s t one 

10 moment ? 

11 (Pause.) 

12 BY MR. DRIVER: 

13 Q. Mr. S e a l e , are you aware of whether 

14 National c u r r e n t l y employs any j o i n t h a u l s from i t s 

15 Carey p l a n t ? 

16 A. I'm not aware of those. 

17 Q. Thank you for your time. 

13 MR. SIPE: No questions from me. 

19 i (Whereupon, at 11:22 a.m., the d e p o s i t i o n 

20 ! was concluded.) 

21 

22 
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Q. Has N o r f o l k Southerr. or the a p p l i c a n t s 

performed or had performed any s p e c i f i c s t u d i e s 

t h a t analyze or determine how the N o r f o l k Southern 

o p e r a t i n g plan would be a f f e c t e d by o f f e r i n g to 

N a t i o n a l Lime continued s i n g l e l i n e s e r v i c e t o i t s 

eastern market by employing /ar-uck i n t a r h a u l a g i 

-&a-€-e's~or s i m i l a r means? ^ 

A. I'm not p e r s o n a l l y aware of t h a t . 

Q. Do you agree t h a t f o r stone products, 

t r u c k i n g cannot compete w i t h r a i l l i n e 

t r a n s p o r t a t i o n f o r hauls over miles or shipments 

over 1,000 tons? 

A. That's a bread g e n e r a l i z a t i o n a:id I t h i n k 

you'd have to look at the c o m p e t i t i v e s i t u a t i o n 

t h a t e x i s t s i n t h a t market. There i s no way to 

reach t h a t c o n c l u s i o n u n i l a t e r a l l y w i t h o u t market 

i n f o r m a t i o n t o document i t . 

Q. And what would be the r e l e v a n t f a c t o r s t h a t 

would cause one to e i t h e r view tr.iat as too shor t a 

di s t a n c e or too long a d i s t a n c e , or too high a 

weight or too low a weight? 

A. Whether you were tal.king about r a i l miles 

ACE-FEDERAL REPORTERS, INC. 
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CERTIFICATE OF SERVICE 

I certify that I will cause today to be served a conformed copy ofthe foregoing Brief in 

Support of Protest and Request for Conditions of National Lime and Stone Company filed in 

Finance Docket No 3."388, by first class mail, properly addressed with postage prepaid, or more 

expeditious manner of delivery, upon all persons required to be served as set forth in 49 C.F.R. 

§ 1180 (d), namely: 

(i) The applicants, 

(ii) The Secre'ar\' of the United States Depanment of Transportation (Docket Clerk, 

Office of Chief Counsel, Federal Railroad Administration, Room 5101, 400 7th Street, S.W , 

Washington. D C 20?90), 

(iii) The Attorney General of the United States, 

(iv) Judge Jacob Leventhal, and 

(v) All parties of record in Finance Docket 3338". 

Dated at Washington, DC, this 23rd day of Febiuary. 1998 

Kenneth B Driver 
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ISO North Stot.-̂ on .Avenue 
Chicai;o, IL ^0^01-^710 

VIA HAND DELIVERY 

Mr Vemon A. Williams 
Secretary 
Surtace Transportation Board 
1925 i i Street, N W , Room 7i)0 
Washington, DC 20423-0001 

Not Av • ''̂  

Ci- 'c^.-,r ' ' '^ ' '^ CO; 

February-23, 1998 

It 

He Finance Docket No. 33388 
rsx rorpnrafiff.n_W_f̂ [̂J£ ĵ;̂ p'?r«a*"*«»- inc., Norfolk 
Southern Corporation and Norfolk Southern Railway Company 
Control and Operating Leases/Agreemf nts ~ Conrail Inc. and 
Consolidated Rail Corporation 

Finance Docket No. 33388 (Sub-No. 36) I y 5 V ^ ^ 
Elgin, Joliet and Eastern Railway Conipany, Transtar, inc. 
and I & M Rail Link, LLC - Purchase ~ Stock of 
Indiana Harbor Belt Railroad Company Controlled by 
Consolidated Rail Corporation 

Dear Secretan,' Williams: 

Enclosed for filing wim the Board in the above-captioned proceedings are an 
original and twenty-five copies of the Brief of Elgin, Joliet and Eastern Railway Company, 
Transtar, Inc. and I & M Rail Link, LLC (EJE-19/IMRL-8), dated Febniary 23, 1998 A 
computer diskette containing tht text of EJE-19/1MRL-8 in WordPerfect 5.1 format also is 
enclosed 

Please note that EJE-19/IMRL-8 has been designated as highly confidential and is 
being filed under seal Ii has been serxed on the Priman,- .Applicants and all parties appearing on 
the highlv confidential restricted service list in this proceeding A redacted version of 
EJE-19/IMRL-8 will be filed tomorrow and serx ed on all remaining designated parties of record 
in this proceeding 

I have also enclosed herewith an extra copy of EJE-I9/IMRL-8 and this trinsmittal 
letter I would request that you date-stamp those items to show receipt ofthis filing and return 
them to me in the provided en\ elope 

rvr.hcip.CT «; Ift ; 
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Mr Vemon .\ Williams 
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Please feel fiee to contact me should any questions arise regarding this filing. 
Thank ycu for your assistance on this matter 

Respectfully submitted, 

Thomas J Healey 

Attorney for Elgin, Joliet and Eastern 
Railway Company, Transtar, Inc. and 
1 & M Rail Link, LLC 

TJHtjl 
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cc: Counsel for Primary Applicants 
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