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Before The 
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Finance Docket N >. 33388 

CSX Corporation and CSX Transportation Inc., 
Norfolk Southem Corporation and 

Norfolk Southem Railway Company 
- Control and Operating Leases/Agreements ~ 
Conrail Inc. and Consolidated Rail Corporation 

NYC-20 

BRIEF O F 
NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

The New York City Economic Development Corporation ("NYCEDC") by counsel, 

in accordance with Decision 12 (served May 30, 1997), hereby submits its br .ef in 

support of its Comments and Responsive Application (submitted jointly with the State 

of New York ("the State")), and filed with the Board on October 21, 1997. NYCEDC 

respectfully submits that the joint application of CSX Corporation, CSX Trauisportation, 

Inc. (hereinafter referred to as "CSX"), Norfolk Southem Corporation, Norfolk Southem 

Railway Company (hereinafter "NS")(collectively, "Applicants"), Com-ail, Inc. and 

Consolidated Rail Corporation (hereinafter "Conrail")(the "Transaction") should not be 

approved absent imposition of the conditions requested by NYCEDC and NYS. 

CONDITIONS REQUESTED 

In its Responsive Application, NYCEDC and NYS request the imposition of the 

following conditions: 
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1. Full service trackage rights in favor of a rail carrier 
other than Com-ail or CSX, to be designated jointly by New 
York and NYCEDC. over the lines of Conrail between points 
of comiectim with D&H at CP-160 near Schenectady, NY 
and Selkirk Yard near Selkirk, NY, and CP-75 near 
Poughkeepsie, NY, together with sufficient rights on tracks 
within the Selkirk Yard to permit the efficient interchange of 
ft-eight with DSdH; and 

2. Full service trackage rights in favor of a rail carrier 
other than Conrail or CSX, to be designated joindy by New 
York and NYCEDC, over the lines o" Conrail between the 
point of Conrail ownership at Mott Haven Junction ("MO"). 
NY and the point of connec tion with the lines of the Long 
Island Railroad near Fresh Pond ("MONT"), NY, via the 
Hai lem River Yard. 

Joint Responsive Application, NYS-11/NYC-lO ("J.R.A.") at 5. In addition, NYCEDC and 

the State request that the Board issue a declaration acknowledging Metro-North's right 

to negotiate with and grant rights over lines leased and controlled by Metro-North 

between CP-75 near Poughkeepsie an'l Mott Haven Junction ("MO"). Id. at 5-6. 

United States Senators, the Honorable Alfonse D'Amato and the Honorable Daniel 

P. Moynihan have submitted to the Board a letter indicating their strong suppo*" ind 

approval of the conditions requested by NYCEDC and the State. A copy of this letter 

is attached hereto as Attachment A. Similarly, in their Petition for Intervention, which 

included a Request for Conditions, United States Representative, the Honorable Jerrold 

Nadler, et al., requested a package of conditions that are designated to address the anti

competitive irnpacts of the proposed Transaction. In a letter to the Board dated 

January 14, 1998. Deputy Mayor Randy L. Levine said: 

Mayor Guiliani. with Congressman Nadler as a key ally, has 
made addressing the region's over-dependency on *mcks a 
key priority and has made ugnificant investmt'its to 
promote rail freight. Notwithstanding these investments. 
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there is no substitute for the benefits that would br aerived 
ft-om real competition east of the Hudson. 

Pursuant to these considerations, the City joined the State 
of New York in filing its joint Responsive Application. We 
view the Petition [of Congressman Nadler et al.l as 
complementary to the joint Responsive Application. We 
therefore urge the Sl B to grant, in fuU, the relief soug îc in 
the joint Responsive Application and to grant the Petition to 
the extent consistent with the joint Responsive Application. 

Levine Letter at 2-3. For the reasons set forth below, NYCEDC's lequested conditions 

should be granted. 

STATENTENT OF FACTS 

The New York dty Economic De jelopment Corporation 

K , i:.DC is a private non-p. ofit corporation created by the City of New York. Its 

-.nission is to serve as a catalyst for public and private investment to promote the long 

term viability of New York City, and to attract and provide opportunities to its 

businesses and citizens. Verified Statement of Michael Canavan ("VS Canaveui"), 

attached to Comments of NYCEDC (NYC-9/NYC-10) as Attachment 3, at 2. As part of 

that mission, NYCEDC is responsible for securing lansportation access to the region's 

markets and overseeing the City's ft-eight transportation and distribution facilities. Id. 

The New York meticpolitan region is one of the largest population and 

commercial centers in the v/orld. However, not only is it a huge constimer market, it 

is also a large manufacturing market. Id. There remain numerous maniuacturing 

facilities in the City and on Long Island. Id. The -constmction industry remains strong, 

and lumber and other ouilding materials must be delivered to these mzirkets. Id. Food 

and consumer products, of course, are a substantial part of this market. Id. In 
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addition, waste is among the largest commodities outboc id fi-om this market, and has 

been for some time. Id. 

New York City's huge consumer and industrial market is continuing to grow. 

Growth in commodities whtrh would commonly move by rail to and ft-om the nation's 

rail network is expected to ^row 23% by the year 2020. Id. at 3. This means that there 

will be an even greater need than ther^; is today for adequate, competitive rail service. 

Id. 

Rail Service to the New York Market: The Formation of Conrail 

In enacting the Rail Reorganization Act of 1973. Congress had as one of its stated 

goals "the retention and promotion of competition in the provision of rail and other 

transportalion services in the [Midv est and Northeast) region." Regional Rail 

Reorganization Act of 1973, Fub. L. No. 93-236, § 206(a)(5), 87 Stat. 984. 995 (1974) 

(the "3R Act"): accord Regional Rail Reorganization Act of 1973: Report by the Comm. 

on Interstate and Foreign Commerce Together With Supplemental and Additional 

Views ITo Accompany H.R. 9142], 93d Cong. 48 (1973). The United States Railway 

Assoc: ition ("USRA"), which developed ihe Final System Plan for the region in 

accordance with the mandate of the 3R Act, echoed this goal. Final System Plan, July 

26, 1975, Volume I at 2. URSA emphasized that the "basic stmcture" of the Plan was 

lO "offer competition between at least two railroads in major mark j j f the Region, 

supplemented by the services of smaller railroads." Id. at 3. Durin^, the process of 

developing the plan, there were a number of parties which advocated the creation of 

two or more railroads out of fear that a single large entity like Conrail would "harm 

other raihoads, shippers and localities." Id. USRA nevertheless chose to have Conrail 
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as the predominant carrier operating in the Northeast, finding that this solution "offers 

the best opportunity to achieve a revitalized, profitable and competitive rail service 

system in the Region under private management." Id. at 6, 36. 

In spite of these goals, since 1976 when the Final System Plan was implemented, 

Conrail has held a virtual monopoly on rail service in the New York Metropolitan region. 

To reach the New York market ft-om the North, Conrail operates parallel service on two 

line3: (i) on the east side of the Hudson River ft-om Fresh Pond, N.Y., located in the 

borough of Queens, to Albany, N.Y.; cUid (ii) on the west side of the river fi-om Northem 

New Jersey to Albany, N.Y. All rail ft-eight trafflc originating or terminating in the New 

York City/I^ong Island/Northem New Jersey area must be handled by Conrail. J.R.A. 

at 8. A shipper seeking access to line-haul transportation altematives via CSX or NS 

either must route its traffic in interline service with Contrail as an origin, destination 

Ol bridge carrier, or use non-rail modes (e.g. motor carrier or vessel) to move the ft-eight. 

Id. In tlie Hudson Valley, Conrail controls the rail fi-eight facility essential to the 

movement of traffic between the New York metropolitan £irea (and stations to the north) 

and Albany. Id. 

The Application 

In their Primary Application filed on June 23, 1997, Applicants propose to 

acquire the stock of and allocate the assets of Conrail. Application, Vol. 1 at 1. 

Northem New Jersey will become a "shared access area," which means that both 

buyers of Conrail - CSX and NS - will have the ability to reach Eind to compete for 

traffic that moves to and ft-om that region. Id. at 4. CSX will acquire lines to the north 

from this region, along both sides of the Hudson River, and will succeed to the 
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monopoly enjoyed by Conrail in this region. Id. at 35. There is a new haulage 

agreement between NS and Canadian Pacific Railway Company ("CP") for service 

through the Albany gateway that will create a .iew cormection for shippers and 

receivers in New York routing ft-eight to and ft-om CP. See Application, Vol. 3B, Mohan 

V.S. at 19-20. As currently envisioned, the haulage agreement would benefit only those 

shippers and receivers on the west side of the Hudson River where NS will provide some 

competition for traffic to and from the southeast. Application, Vol. 1, McClellan V.S. 

at 516-17, 532-34. However, for example, shippers in Hunts Point, N.Y. and Long 

Island will be limited to CSX service and route options for movement to and fi-om 

westem gateways and southem origins and destinations. See Verified Statement of 

Anthony M. Riccio. Jr. ("Riccio V.S."), attached to Comments of NYCEDC (NYC-9/NYC-

10) as Attachmen 1: Verified Statements of Stephen D'Arrigo ("D'Arrigo V.S."), Alan 

Firestone ("Firestone V.S.") and Jim Christie ("Christie V.S."), all attached to the 

Comments of the State (NYS-10); Verified Statement of Ronald Klempner ("Klempner 

V.S. '), attached to the Joint Rebuttal Statement of NYCEDC and the State 

("J.R.S.")(NYS-24/NYC-17). In contrast, their Northem New Jersey competitors, wiU 

enjoy lower prices and multiple routing options as a result of competition in that area. 

Id. 

The Applicants have touted their proposed Transaction as "a unique, pro-

competitive proposal to reconfigure the railroad industry in the eastem United States." 

Application. Vol 1. at 2. They also promise that the Transaction, if approved, "will 

create two strong rail net\vorks of broad geographic scope that will reach virtually all 

major ports, gateways and commercial areas in the eastem United States." Id. With 
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regard to New York, the Applicants claim that "|t|he transaction is unique in its 

competitive dimensions -- not only does it entail virtually no reduction in rail 

competition, it will create new rail competition, most notably in the large New 

York/New Jersey area." Id. at 4. However, in essence. Applicants, two similarly 

situated competitors, have jointly agreed to split the New York market in two, using the 

Hudson River as the dividing line. On the west side of the river, they have chosen to 

introduce competition, while on the east side they have agreed that there will be ^-^ 

competition cmd that CSX will have a monopoly. Application, Vol ) at 4, 35-38; 

McClellan V.S. at 15. The only direct rail service to New York City will continue to be 

via one carrier's lines. Id. 

This new monopoly, while difTerent in configuration their, the Conrail monopoly, 

may create new disadvantages to shippers east of the H'udson. In the Verified 

Statement of Andrew Robertson ("Robertson V.S."), submitted by NYCEDC and the 

State in support of their Joint Responsive Application, Mr. Robertson contrasts the two 

systems: 

Conrail now serves as the terminal railroad for the 
Northeastem United States where it terminates much more 
traffic than it originates. Because so much trafflc originates 
outside its territory, Conrail can be neutral towards its 
interchange railroads {and their shippers) from the South, 
West, Midwest, Canada and New England. Unlike Conrail, 
CSX originates many of the commodities consumed by rail 
users in the Northeast such as coal, limiber and paper. 
Following industry practice and consistent with their desire 
to maximize single system routing, CSX can be expected to 
favor its system longhaul when it acquires its portion of 
Conrail. New York receivers who Ccin now choose firom a 
variety of off-line carriers will likely be "encouraged" to use 
only CSX where CS.X can provide s ngle line service. This 
single line service, touted as one ofthe major beneflts from 
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the merger, will have obvious and immediate negative 
effects on those New Engleind, Canadian and Midwestem 
shippers served by Guilford, CN, Canadian Pacific, Union 
Pacific, Burlington Northem Sante Fe, Illinois Central, 
Kansas City Southem and Wisconsin Central. 

Robertson V.S. at 4. 

JVYCEDC Concerns Regarding Competition and Its Requested Conditions 

From the perspective ofthe City of New York, the Application raises very striking 

concems regarding lack of competition on the east side ofthe Hudson River. Although 

the Applicants' Plan did improve upon the current Conrail system by creating 

competition in Northem New Jersev and the west side of the Hudson River, it left the 

east side of the Hudson River without any competition at all. Application at 1, 4 and 

35. By creating competition in surrounding areas, while leaving a monopoly on the 

east side of the Hudson River, the Applicants have placed shippers at an even greater 

competitive disadvantage than they previously experienced under the Conrail 

operations. Riccio V.S. at 2.4. In order to remedy this anti-competitive effect, NYCEDC 

and the State have sought the imposition of conditions to bring competition to the east 

side of the Hudson River. Sec generally J.R.A. at 4-6. 

The conditions requested b} NYCEDC and the State will introduce competitive 

ser\'ice to the New York metropolitan region for the first time in twenty years. Verified 

Statement of Robert L. Banks ("Banks V.S."), attached to the Comments of the State 

(NYS-10) at 28-30. There is no doubt that the infrastmcture is there to support 

competitive rail service east of the Hudson River. Metro-North supports and is willing 

to accommodate a competitive freight carrier along the portion of its line that wiU be 

used here. Verified Statement of Donald N. Nelson ("Nelson V.S."), attached to the 
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J.R.A. at 3, 7-9; Verified Statement of Walter H. Schuchmaim ("Schuchmann V.S.") 

attached to the J.R.A. at 5. Further, a CSX witness, John W. Orrison, testified that an 

additional 30 to 50 freight trains per day could be mn over the Hudson River Line. 

Orrison Dep. 6 ̂  -52, 67-68; Schuchmann V.S. at 6. Indeed, presently, freight utilization 

is at an all time low on the Hudson River Line. Nelson V.S. at 8. The conditions as 

requested by NYCEDC and the Stale will also accomplish the goals Congress and USRA 

soughi when they promulgated the 3R Act and implemented the Final System Plan, 

respectively, over twenty years ago. 

Not only is the proposed use of the line east of the Hudson operationally feasible, 

it makes economic sense jecause there is an adequate customer base to utilize the 

lines. Robertson V.S. at 8-12; Supplemental Verified Statement of Andrew Robertson, 

attached to the J.R.S. ("Robertson S.V.S.") at 5. According to Mr. Robertson, there is 

enough potentially divertible trafflc that is now either moving via rail through New 

Jersey or by tmck to the City and Long Island to support the operations of a second 

carrier on the line. Robertson V.S. at 11. Using Conrail's 1995 waybill files, Mr. 

Robertson analyzed how much existing traffic could potentially be diverted to the new 

operator. Id. at 8-9. He concluded that although the precise amoimt of divertible traffic 

would depend upon which carrier was selected to be the operator' there is no doubt 

that the total existing and potential trafflc base for a new east of the Hudson carrier is 

large enough to support a new competitor to CSX and *̂ S service in New Jersey. Id. 

at 8. 

' 1 his carrier may be any one of a number of carriers, such as the Delaware & 
Hudson, the New York & Atlantic or even the NS. (Robertson V.S. at 8.) 
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To arrive at this conclusion, Mr. Robertson looked first at Conrail's carload traffic 

lo and from the New York Business Economic Area ("BEA" 12) that is east of the 

Hudson River. Id. at 8-9. Excluding trafflc from the General Motors automotive plant 

at Tarrytown, N.Y which recently closed, and excluding traffic moving to and from CSX 

points and those Conrail stations to be inherited by CSX (which would likely remain 

with CSX even if a second carrier were present on the line), Mr. Robertson concluded 

that the remsiining traffic base would be approximately cars southbound and 

cars northbound. Id. at 9. The southbound number represents mostly processed 

food, paper and produce, while the northbound number is largely solid waste products 

leaving New York City and Long Island. Id. 

Mr. Robertson also ex imined trafflc moving in and out of the New Jersey side of 

the New York BEA as a potential source of trafflc. Id. Again, excluding all carload 

traffic to/from Conrail, NS and CSX stations and the states in the South and Midwest 

where NS and CSX are key players, as well as several commodities such as chemicals, 

hazardous materials, waste and coal because they were unlikely candidates for 

diversion. Mr. Robertson found that the inbound New Jersey carload traffic totaled over 

cars wilh about cars outbound. Id. at 10. Mr. Robertson then made the 

assumption, based upon the ability of the new carrier to find cooperative interchange 

partners, that the new carrier would be able to capture 50% of the non-CSX traffic on 

the east side and 10% of the non-CSX trafflc on the New Jersey side. Id. at 11. 

Combiiiing both New York and New Jersey diversions, he then determined that 

the new carrier could attract cars southbound on tlie line east of the Hudson with 

carloads moving northbound. Id. Making final assumptions that the equipment 
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could not be reloaded tn New York and that service would take place 260 days per year, 

Mr. Robertson concluded that over loaded and empty carloads per year could be 

generated, enough to move an additional train of carload trafflc per day. Id. This 

figure, Mr. Robertson concluded, would only be the starting point for a new carrier 

because of the great potential for development of new rail traffic coming from 

substantial untapped intermodal and tmck traffic that exists in the region. Id. 

In his Supplemental Verified Statement, Mr. Robertson then provided an estimate 

of inteimodal traffic potential for a new carrier in New York City. Robertson S.V.S. at 

3. In order to determine that number, Mr. Robertson first isolated existing Conrail 

intermodal tiaffic in New Jersey that could move efiiciently by rail over the East Side 

Line to New York. Id. To accomplish this, he eliminated from his analysis all Conrail 

intermodal traffic to and from the Southeast, and to or from NS, CSX and Conrail-

served points. Id. He assumed 100% of Conrail's existing traffic to and from New York 

will continue lo move through New Jersey terminals. Id. He then found that almost 

trailers move beyond NS/CSX/Conrail territory ~ traffic that would be aveiilable 

to a new carrier. Id. Then, using the assumption from his previous study that 10% of 

Conrail's New Jersey traffic is actually originated or terminated in New York, he 

concluded lhal the new carrier could attract between and trailers per year 

to a new east side inlermodal service. Id. 

Applicants' Response to Requested Conditions 

In response lo NYCEDC and the Slate's request for conditions. Applicants raise 

a number of readily dismissable arguments, as fully set forth in NYCEDC and the 

Slate's Joint Rebuttal Slalemenl. Firsl, Applicants' claim that their increased reliance 
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upon drayage and tmcking to get east-of-the-Hudson shippers* materials to the areas 

where there will be competition, e.g. North Jersey (Applicants' Rebuttal at VIIM3-14; 

Rebuttal Verified Statement of Joseph P. Kalt ("Kalt R.V.S.") Vol. 2A, at 16-17) is 

sufficient. This suggests, ofcourse, that substantial volumes of traffic will be moving 

over the highways and bridges thaf lead to and cross the River to reach those terminals. 

Kalt R.V.S. at 15-17. This plan, however, does not account for the extreme congestion 

that already exists on those highways and bridges, nor does it consider the 

environmenlal impact of the additional molor carrier movements. 

As fully set forth in the Verified Siatement of Seth O. Kaye, nearly 50,0000 

tmcks cross the City's bridges and tunnels daily. Verified Statement of Seth O. Kaye 

("Kaye V.S.") attached to J.R.S. at 1. These tmcks are then routeo on only three major 

tmck routes that must provide access to the New York City, Long Isiand. and Southem 

New England markets. Id. 

The Cily is a designated severe non-attainment zone for ozone. Id. a. 3. It must, 

therefore, .educe emissions so as to attain the United States Environmentai Protection 

Agency's National Ambient Air Quality Standards ("NAAQS") for ozone by 2007. Id. 

The New York Metropolitan area was required to reduce emissions of volatile organic 

compounds - an ozone precursor -- by fifteen (15) percent by 1996 and must further 

reduce them an additional three (3) percent for each year between 1996 and 2007. Id. 

at 3-4. Tmcks and mo''^r vehicles are a major source of ozone f recvu-sors in New York 

Cily. Id. at 4-5. In addition, heavy duty diesel vehicies are responsible for a 

disproportionately large share of the emissions of nitrogen oxides from on-road vehicles. 

Id. at 5. Thus, the need for additional tmck trips to New Jersey to treuisport goods to 
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the area where rail competiiion exists will likely impede the City's efforts to improve 

air quality, and in fact, will likely cause air quality to become worse. Id. 

Likewise, in liis Rebuttal Verified Statement, John F. Guinan, Assistant 

Commissioner for Passenger and Freight Transportation of the New York State 

Departmenl of Transportation ("Guinan R.V.S.") explains that reliance on tmcks is not 

competitive with rail. In order to tmck their commodities from west of the Hudson, 

shippers would have two (2) bridges routes: the northem George Washington Bridge -

Cross Bronx Expressway route, and the southem Goethals - Verrazano Narrows Bridge 

route. Guinan R.V.S. al p. 7. These routes routinely experience near gridlock 

conditions. Id. at 7-11. Gridlock results in delays, and the delays are reflected in 

surchaiges imposed by imckload carriers, up lo $200 per load for movements with 

designations in New York Cily or on Long Island Id. at 3-4. The Bi-State 

Transportalion Forum found lhal the cost of motor freight transit from Northem New 

Jersey lo Long Island was comparable to the cosl of transportation from New Jersey to 

Pittsburgh, some 300 miles farther away. Id. at 6. 

Not only is reliance on tmcks expensive for the shippers, but it is also expensive 

for New York. Each year, almost $95 million is spent by the Port Authority of New 

York and New Jersey on bridge repairs, maintenance and capital projects. Id. at 4. In 

addition, the City and Slate of New York spend approximately $30 million and $40 

million, respectively, on bridges. Id. A truck is the equivalent of six (6) automobiles 

in lerms of ils impacl on iraffic streams and infrastmctvu-e. Id. at 4-5. At normal traffic 

growth rates, a new traffic lane must be added lo the Hudson crossings every ten (10) 

years jusl to maintain current service levels. Id. at 5. Indeed, in order to divei * some 
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trafflc off the roadways. New York has invested 0200 million in the Oak Point Link, 

which will divert drayed and Imckload freight to direel rail. Id. 

Second, Applicants claim shippers east ofthe Hudson River will have competitive 

altematives to CSX as a result of recent settlements between Applicants and CP and the 

Canadian .National Railway. Applicant's Rebuttal, Vol. 1, Narrative at VIII-17-18. This 

conclusion, however, ignores the terms of those agreements including the and 

contained therein. 

Third, Applicants argue that the irackage rights requested by NYCEDC and the 

State are not economically viable due to the low projected traffic densities and the 

absence of an identified trackage rights operator. Id. at VIII-16-17. Finally, Applicants 

claim thai the subjecl trackage rights are not operationally feasible, due to the presence 

of passenger trains on key segments of the Hudson Line. Id. at 18. Applicants' 

arguments regarding botli economic and operational feasibility ignore the testimony of 

NYCEDC's and the State's witnesses submitting directly opposing views. 

For the reasons sel forth below, the Applicants' argvunents against imposition of 

the conditions requested by NYCEDC must be rejected and the requested conditions 

imposed. 

ARGUMENT 

APPLICANTS' TRANSACTION IS AGAINST THE PUBLIC INTEREST 
AND SHOULD NOT BE APPROVED ABSENT IMPOSITION 

OF NYCEDC'S REQUESTED CONDITIONS 

In transactions such as this, the Interstate Commerce Act, 49 U.S.C. § 11323(c), 

mandates that the "single and essential siandard cl approval is that the [Board] find the 

transaclion lo be consistent with the public interest."* Finance Docket No. 32760. 
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Union Pactyic Corporation et al. - Control and Merger - Southem Pacific Rail 

Corporation et al.("UP-SP"), served August 12, 1996, slip op. at 98, citing Missouri-

Kansas-Texas R. Co. V. United States, 632 F.^d 392, 395 (5th Cir. 1980). Accord Penn-

Central Merger and N & W Inclusion Cases, 389 U.S. 486, 498-99 (1968). To make 

this public interest finding, the Board employs a balancing test, weighing the benefits 

to applicants and the public against harm to the public if the transaction as proposed 

is approved. 49 C.F.R. § 1180.1(c). This balancing test focuses primarily on the effects 

on competition generaied by the transaction. Id.; see also UP-SP, Finance Docket No. 

32760, served August 12, 1996, slip op. at 98-99. 

As more fully sel fortii below, wilh respect to the effects on New York City, there 

can be no doubt that the Transaction is not consistent with the public interest. The 

Transaclion, as proposed, would greatly impede the ability of shippers in the City to 

compete effeclively. Because there will be only one rail carrier serving the east side of 

the Hudson, CSX, while both Northem New Jersey and the west side ofthe Hudson will 

benefit from direct rail competition, shippers to and from New York City and Long 

Island will nol be able to obtain competitive rates and service. In addition, the City will 

suffer from increases in tmck and related motor carrier trafflc as shippers attempt to 

reach the Northem New Jersey and west of the Hudson areas in which competition and, 

Iherefore. more competitive rates, exist. This will increase not only Lraffî - congestion, 

bul also cause a negative environmenlal impact upon the New York Metropolitan 

region. 

In contrast, the conditions requested by NYCEDC and the State which would 

creale competition on the east side of the Hudson, are feasible and in the public 
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interest. They would serve lo make this Transaction acceptable from a competitive 

standpoint and place the entire Nev York area i r the competitive situation it should 

have been in since the 3R Acl and the implementation of the Final System Plan. 

Applicants have given no valid reason for these conditions not to be imposed. 

A. The Effects of the Application in the 
New Tork City Market are Anti-Competitive. 

1. Anti-Trust Principles Reueal That This Transaction, 
as It Affects New York, is Anti-Competitive. 

As a preliminary malter. anti-tmst principles demonstrate that what CSX and 

NS are attempting to do in New York City is against the public interest and in violation 

of the law. In anti-tmst parlance, the agreement between NS and CSX, two similarly 

situated competitors, lo carve up the market and decide among themselves where 

competition should and should not take place is not in the public interest and would 

likely, in an unregulated environment, be considered a horizontal market allocation and 

a per se violation of Section 1 of the Sherman Act. 15 U.S.C. § 1. While this Board is 

nol bound by anti-tmst principles when reviewing a merger transaction such as this 

one, according lo the Supreme Court ofthe United States, these laws do give the Board 

"understandable content lo the broad stalulory concept ofthe public interest." FMC v. 

Aktiebolaget Linien, 390 U.S. 238, 244 (1968). In United States u. Interstate 

Commerce Comm'n, 396 U.S. 491 (1970)("JVorthern Lines") the Court slated that 

Congress has neilher " made the anti-tmst laws wholly inapplicable to the 

transportalion industry nor has authorized the Commission in passing on a proposed 

merger to ignore their policy." 396 U.S. at 512, citing, Mc Lean Tmcking Co. v. United 
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States. 321 U.S. 67 (1944). The Court wf.it on to state that the mere fact that the 

carriers in an auihorized merger may obtain immunity from eUiti-tmsl prosecution 

'in no sense relieves the Commission of its duty, as an 
adminisuative matter, to consider the effect ofthe merger on 
competitors and on the general competitive situation in the 
industry in light of the obj**': tives of the national 
trauisportation policy.' 

Id. 

In United States u. Topco Assoc., Inc., 405 U.S. 596 (1972), the Supreme Court 

found a per se violation of Section 1 of the Sherman Act when members of a 

cooperative association of smjJl and medium sized regional supermarket chains, who 

did not compete wilh each other previously, agreed to define exclusive territories in 

which individual members could and could not compete. 405 U.S. at 608. The 

Supreme Court rejected the claim, which had been accepted by the lower court, that 

such an agreemenl was pei-missible because i l was intended to allow each member of 

the cc iperative to compete more effectively with the large national and regional 

supermarket chains wiihin a given territory. Jd. at 610 ("[Tjhe Court has consistently 

rejected the notion lhal naked restraints of trade are to be tolerated because they are 

well intended or because they are allegedly developed lo increase competition.**).̂  In 

^ See also Palmer v. BRG of Georgia, Inc.. 498 U.S. 46,40 (1990) ("[lit is equally 
clear lhal the district court and the court of appejils erred when they assumed that an 
allocation of markets or submarkeis by competitors is not unlawful unless the market 
in which the two previously competed is divided belween them.... (Horizontal 
allocaiionj agreements are anticompetitive regardless of whether the parties split a 
meirket wiihin which both do business or whether they merely reserve one markel for 
one and anoiher for the other"); United States v. Sealy, Inc., 388 U.S. 350 (1967) 
(where licensees control manufacturing company, compainy-approved division of 
territories is per se unlawful); Blackburn v. Sweeney, 53 F.3d 825, 827-29 (711- Cir. 
1995) (Partnership dissolution agreemenl which divides (continued on next page) 
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Topco, the Court found further that implicit in the freedom to compete "is the notion 

that (competition] cannoi be foreclosed wilh respect to one section of the economy 

because certain private citizens or groups believe that such foreclosure might promote 

greater compelilion in a more important seciion of the economy.** Id. 

I ' , this case, CSX and NS have agreed to do exactly what the Supreme Court in 

Topco says is a per se violation of anti-tmst law because they have allocated the New 

York markel between them and decided for themselves which segment of that market 

(Northem New Jersey) is more deserving of competition. Even more egregious, 

however, the agreement between CSX and NS, unlike tha*. of the cooperative members 

in Topco, does not even have the worthwhile purpose of fostering competition in llie 

territory allocated, because CSX will have absolutely no competitors to and from the 

New York Cily region's markel east of the Hudson River once the allocation agreement 

is implemented. If the Supreme Court found a violation of the anti-tmst laws in an 

agreement to allocate markets when the ultimale purpose was to benefit the public 

interest Ihrough increased compelilion, the Board should look very carefully at the 

agreement belween CSX and NS. whose underlying purpose would not promote 

compelilion bul would instead prevent it from developing. 

(continued from previous page) territory in which former partners can advertise for new 
clients is per se unlawful allocation agreemenl even where all had previously worked 
as part of one firm and had nol competed against each other before.); Garrett Anderson 
Agencies v. Blue Cross & Blue Shield United of W îsconsin, 1993-1 Trade Cas. (CCH) 
170.235 at 70,162 (N.D. IU. 1993) ("Assuming Blue Cross entered an agreement 
whereby it agreed io stay out of the Illinois health insurance market bul Health Care 
[its compeiitorj did not reciprocally agree to slay out of the Wisconsin health insurance 
market, the net effect is an anticompetitive effect on the Illinois health insurance 
mai ket. This is sufficienl to render the agreement between Blue Cross and Health Care 
unlawful on ils face...."). 
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The Board should also consider the anti-tmst concept of shared use of essential 

facililies in reaching a determination regarding this Transaction. The essential facilities 

doctrine holds that an anti-tmst defendant mav have actea emti-competitively, in 

violation o/Seciion 2 of the Sherman Act, if the circumstances of the case satisfy a four-

part test: (1) the defendant is a monopolist in control of a facility or a resource that is 

essential to a competitor's operation: (2) the facility or resource cannot practically or 

reasonably be duplicated by competitors; (3) the monopolist refuses to de^l with 

competitors; and (4) the monopolist could feasibly deal with competitors. See MCI 

Communications Co. V. A.T. & T, 708 F.2d 1081, 1132 (7th Cir.), cert, denied, 464 

U.S. 891 (1983)(citations omitled)(AT&T required to make available to MCI connection 

to local exchanges, which were otherwise unavailable to MCI.) 

Here. CSX's monopoly over the east side of the Hudson satisfied the criteria 

establishing anti-competili^'e behavior pursuant to the essential facilities test. First, 

there is no doubl that CSX controls the tracks on the east side of the Hudson. These 

tracks are the facilities jssential to have another rail caiTier compete with CSX. 

Second, the facilily cannot be duplicated, as there are no other tracks upon which an 

easi-of-the-Hudson carrier can transport goods, and constmction of a competing line 

would be too cosdy and virtually impossible in view of the population density along 

much of the line. Tliiid, the Operating Plan clearly establishes that the monopolist. 

CSX, refuses to deal with competitors. Indeed, it has an opportunity to create 

competiiion on the east side of the Hudson either by a shared agreement with NS, or 

with a third carrier, as proposed by NYCEDC, and it has refused. Finally, as 
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demonstrated infra it would be both economically and operatlonaUy feasible for CSX 

to deal with competitors. 

The seminal case regarding the essential facilities doctrine is United States v. 

Terminal R.R. A.ss'n, 224 U.S. 383 (1912)("Terminal Railroad"). There, a combination 

of some, but not all, of the railroads to and from St. Louis, purchased the important 

railroad junction controlling passage into and out of St. Louis. 224 U.S. at 393. The 

combination of raifroads owning the facility could then set rates for use of the facility 

to exclude or disadvantage competitors seeking passage to, from or through St. Louis. 

Id. at 405. The Court remedied this anti-competitive effect by requiring nonmember 

competitors to be admitted to the consortium controlling the jimction. Id. at 411. See 

also Otter Tail Power Co. v. United States, 410 U.S. 366 (1973)(requiring a monopolist 

power company to provide local distribution of electric power to municipalities, 

although power compamy wanted to keep municipalities out of local distribution 

business); Aspen Skiing Co. v. Aspen Highlands Sfcitnp Corp.. 472 U.S. 585 

(1985)(holding that a multi-mountain lift ticket v/as an essential facility that defendant 

was required lo share wilh competing ski company so that the two companies could 

offer a combined lift ticket.) 

By creating a monopoly on the east side of the Hudson, Applicants, like the bi. 

Louis consortium in Terminal Railroad, have excluded other carriers from using the 

lijie. and prevented any competition on the east side of the Hudson and south of 

Albany. Jusl as the consortium in Terminal Railroad foreclosed passage into and out 

of St. Louis, CSX here is foreclosing rail transportation to any competitor east of the 

Hudson. This anti competitive behavior will likely result in CSX setting unreasonably 
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high rales for the use of the facilities to the disadvantage of shippers who have no 

altematives. The prof^sed arrangement, therefore, will harm the competitive balance 

in the region, adversely affect the businesses in New York City and Long Island, and 

carmot be allowed to proceed without imposition of conditions. 

2. The Transaction As Proposed Will Adi;ersely Affect 
New York City And Long Island Businesses. 

a. /mpact of Competition in Northem New Jersey 
and West of the Hudson 

The evidence presented by NYCEDC firmly establishes that shippers, receivers 

and others dependent on rail transportation into and out of New York City and Long 

Island will be competitively harmed by tl.ie Applicants* decision to perpetuate a 

monopoly on the east side of the Hudson River while introducing competition on the 

west side and in '̂̂ ortJiem New Jersey. These shippers demonstrate the direct 

detrimental impact that creation competition on the west side of the Hudson and in 

Northem New Jersey will have on those shippers suffering from continuation of the rail 

carrier monopoly in the hands of CSX on the east side of the Hudson. 

Wilh its Commenis, NYCEDC submitted the Verified Statement of Anthony M. 

Riccio, Jr., the operator of the Harlem River Yard located in the Bronx, New York. With 

ils commenis. the State submitted the Verified Statements of shippers/receivers 

Stephen D'Arrigo, Alan Firestone and Jim Christie, all of whom explained the dfrect 

adverse affects of the proposed Transaction. All four of these shippers rely upon rail 

ser/ice along the east side of the Hudson, and they compete with shippers in North 

Jersev and on the west side of the Hudson. 
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Mr. Riccio is a relatively new rail yard operator (the Yard opened for rail 

operations in June, 1996) and the operator of a new intermodal facility at the Yard that 

will be completed in Spring, 1998. If the proposed Transaction is approved without the 

imposition of the ccnditions requested by NYCEDC and the State, his competitors on 

the west side of the River will have rail competition, thus resulting in better rates and 

better service to offer their customers. Riccio V.S. at 6. Then, the new tenants Mr. 

Riccio hopes to attract to his yard, such as the New York Post and the New York Paper 

Mill Corporation, wiU instead use the services offered by his covmterparts. Id. at 2-3. 

Mr. Riccio will also be unable to attract the business of his neighbors, the Himts Point 

Markel. whose fresh produce wholesalers represent the greatest potential for rail service 

coming into the City and Long Island, but whose reliance on tmcks has grown because 

of a lack of rail competition and accompanying lack of service. Id. at 3-4. 

While Mr. Riccio's ability to provide such service has been limited with Conrail 

before this Transaction, all shippers and consiuners in the New York/New Jersey region 

were similarly situated and, even though New Jersey enjoyed some operational 

advantages, the playing field was relatively even. Id. at 4. The proposed Transaction 

would destroy that level playing field and provide benefits to his coimterparts on the 

west side of the Hudson and in New Jersey, such as lower rates, better service ai^d 

altemative rouling opiions, that Mr. Riccio will not ei *oy. 

Steven D'Arrigo, President of D'Arrigo Bros. Co. of New York and Chairman of 

the Traffic Committee of the Hunts Point Market, in his Verified Statement notes that 

the perishable nature of fresh produce and the long distances that shipments to Hunts 

Point Markel must travel make such shipments ideal for reliable train transportation. 
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D*/\rrigo V.S. at 1. Service under Conrail's monopoly was not consistent and was 

expensive, Iherefore. the Markel began to rely heavily upon tmcks. Id. at 2. The 

Applicants' Plan would further exacerbate this situation. CSX would inherit Conrail's 

monopoly, but competition would exist in Northem New Jersey and on the west side 

ofthe Hudson. The Market's competitors would benefit from this competition between 

rail carriers to the detriment of the Hunts Point Market. Jd. at 3. 

Alan Firestone of Firestone Plywood Corp. (a shipper located in Hicksville, on 

Long Island), a distributor of plywood and plywood products, expresses similar 

concems. Firestone V.S. at 1. If his product costs are higher than his Northem New 

Jersey rivals as a resull of lack of rail competition on the east sido of the Hudson, his 

business will suffer greatly. Jd. All of these shippers/receivers demonstrate clearly how 

the absence of competition, and now the advent of competition to their competitors in 

New Jersey, will have harmful and immediate impacts on their businesses. 

b. CSX Will Have Every Incentive to Maximize Single System 
Routing to The Shippers' Detriment 

If this Transaclion is approved without imposition of the conditions requested by 

NYCEDC and the Stale, the ability of these shippers, receivers and yard operators to 

compete will also be hampered by the fact lhat the new monopolist, CSX, will have a 

different markel orientation than Conrail, one which wUl encourage less, not more, 

atiention to their needs. Conrail now serves as the terminal raifroad for the 

Northeastern United States where i l lerminates much more trafflc than it originates. 

Robertson V.S. al 4. Because so much traffic originates outside its territory, Coiuail can 

be neutral towards ils interchange raifroads (and thefr shippers) from the South, West, 
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Midwest. Canada and New England. Jd. Unlike Conrail, CSX originates many of the 

commodilies consumed by rail users in the Northeast such as coal, Ivunber and paper. 

Jd. Following industry practice and consistent with thefr desfre to maximize single 

sysiem routing, CSX can be expected to favor its system longhaul when it acqufres its 

portion of Conrail. Jd. In practice, Mr. Robert.son notes, CSX will favor shippers in the 

South over those in places such a.-:- Maine or Quebec and this will be harmful to New 

York Cily receivers who often look to Canadian and We.'̂ tem sources for needed 

materials. Jd. at 6. 

Mr. Robertson provided another clear example of this problem when looking at 

the rail markel for paper. Jd. at 6. Currently, Conrail customers in the Midwest and 

Northeast source paper from a broad range of off-line origins such as Maine, Quebec, 

Georgia. Louisiana and Wisconsin. Jd. By contrast, NS and CSX customers source 

most of thefr paper from Southem points on NS or CSX, respectively. Jd. So, even if 

CSX chooses to maintain adequate service standards on the east side, it will likely 

choose to source iraffic from its own origins, thus precluding Canadian, Westem and 

New England shippers of paper from competing in the New York market. Jd. at 6-7. 

As Mr. Robertson emphasizes. New York City and Long Island shippers and receivers 

will not have a semblance of intramodal competition to check CSX and ensure that 

thefr needs are being met. Jd. at 7. CSX has provided no assurance that it will not 

choose to demarkel the service on the east side of the river. Jd. at 5-6. This result 

would be equally harmful in ils impact on the ability of shippers and receivers to move 

traffic by rail, and Iherefore to compete in the market. 
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The experience of shippers on the east side of the Hudson confirms Mr. 

Robertson's conclusions. Jim Christie, Regional Vice President of USA Waste (the 

current tenant at the Harlem River Yard), expressed his concem not only about the 

competitive impact of a CSX monopoly versus competition in the shared assets area, 

but also the loss of intramodal transportation competition that USA Waste will 

experience as a result of the lack of east side rail altematives. Christie V.S. at 1-4. As 

Mr. Christie slates, while Conrail is a monopolist, it is neutral when it comes to joint 

line shipments involving NS or CSX. Jd. al 2. After the Transaction, with CSX as the 

monopolist. Waste US/- 's option to use NS will be severely cvirtailed as CSX favors its 

long hauls to the determent ofNS. Jd. at 3. Ultimately, this will increase Waste USA's 

transportation costs. 

Finally. Ronald Klempner of American Marine Rail ("AMR"), a solid waste 

shipper, concurs with Mr. Christie's assessment of the impact of the CSX monopoly on 

intramodal shipping. Klempner V.S. ?t 3-4. When Conrail takes AMR's shipments that 

are headed to the south. AMR currently negotiates with either NS or CSX to complete 

the route. Jd. at 3. When Mr. Klempner sought a quote from Conrail for a luiit train 

of 60 or more cars of waste that would commence after the proposed Transaction, the 

Conrail marketing person dfrected him to CSX. Jd. CSX quoted htm a rate nearly 

double the then current Conrail rate and refused to quote a unit train rate (which can 

be less than one-half of the rate for single cars or small groups of cars). Jd. 3-4. When 

he questioned the CSX representative about the rate, she responded that AMR could 

resort to tnicks if the rate was unacceptable. Jd. at 4. Then, si o refused to discuss rates 

further. Jd. 
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The potential detriment of lack of intramodal competition to check CSX is not 

only a theoretical possibility posed by a consultant, but a real problem experienced by 

a shipper east of the Hudson. The Transaction, rather than creating competition, will 

leave shippers east of the Hudson at an even greater competitive disadvantage than the 

one from which they presently suffer. 

B. The Applicants Wrongly Conclude that Shippers East of the Hudson Will 
Derive Benefits from CSX/NS Competition to the West 

Despite the overwhelming evidence to the contrary. Applicants claim that 

shippers east of the Hudson will have an effective altemative to CSX because of the 

opportunity to dray to and from the North Jersey Shared Assets Area. Applicants' 

Rebuttal. Vol. 1, Narrative at VIII-13-14. The Applicants furlher claim that shippers 

east of the Hudson wili have competitive altematives to CSX as a result of Applicants* 

settlements with Canadian Pacific and Canadian National Railway Company. These 

summary onclusions, however, ignore the transportation realities east of the Hudson. 

1. Drayage is Not a Viable Option 

The Applicants posit that shippers east of the Hudson stand to benefit from this 

Transaclion because of the "close proximity of the bulk of purportedly harmed shippers 

to the SAA (Shared Assets Area] in the New York Metropolitan area and the ready 

accessibility of tmcks lo the bulk of the trafflc of such shippers." Kalt R.V.S. at 15. 

Kalt makes the assumption lhat nearly hedf of the commodities shipped to and from the 

region may be moved by tmck. Jd. Nowhere, however, do the Applicants, or thefr 

witnesses, address the actual viability of moving more goods by tmck through the 
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afready highly congested New York Metropolitan area. The reason for this omission is 

simple " the proposed solution is not feasible. 

In his Rebuttal Verified Statement, John F. Guinan. Assistant Commissioner for 

Passenger and Freight Transportalion of the New York State Department of 

Transportation explains why Kail's conclusion is unrealistic. The two bridge routes 

over which commodities from west of the Hudson must be shipped, the northem George 

Washington Bridge - Cross Bronx Expressway route, and the southem Goethals -

Verrazano Narrows Bridge route, are heavily congested and indeed, routinely experience 

near gridlock conditions. Guinan R.V.S. at 7-11. As a result of delays caused by 

gridlock, imckers impose surcharges, up to $200 per load for movements with 

designations in New York City or on Long Island. Jd. at 3-4. Recognizing this problem. 

New York has soughi to divert some traffic off the roadways. It has invested $200 

million in the Oak Point Link, which will divert drayed and tmckload freight to dfrect 

rail. Id. at Z, Now, Applicants propose to create a sitvation that will result in even 

more tmck traffic, and claim that it will be good for the area. 

Nor do Applicants address the implications for commodities that carmot be 

readily shipped by tmck, even if such tmcking were feasible. The Verified Statement 

of Ronald Klempner reveals that, like many other sfrxuiarly situated shippers, tmcking 

is simply nol an option for his waste removal company. Klempner V.S. at 2-3. He 

states lhat it takes approximaiely six (6) times as many tmcks than rail cars, or 250 

times more tmcks than "unit trains." to move the wasle his company handles. Id. 

Applicants, likewise, ignore the severe envfronmental impact that diversion to 

tmck from rail v ill creale. As demonstrated in the Verified Siatement of Seth Kaye, 
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EPA has designated the City or a portion of the City as being a non-attainment area 

with three of the six criteria pollutants ~ ozone, carbon monoxide and particulate 

matter. The New York Mefropolitan area is a severe non-att2iinment area for ozone, and 

therefore must reduce emissions, with steady interim reductions, by the year 2007. 

Kaye V.S. at 3. The New York Metropolitan area is also requfred to reduced volatile 

organic compounds and nitrogen oxides, both ozone precursors. Tmcks and other 

motor vehicles are a major source of ozone, ozone precursors, carbon monoxide and 

particulate malter. The increased tmck trips envisioned by Applicants wUl not only 

add to this pollulion but also impede the City's efforts to improve afr quality both as a 

result of additional tmcks on the road, and ihe attendant congestion created by these 

additional tmcks. 

Not only will the afr quality effects be detrimental to New York City, they will 

also result in adverse impacts in New York's neighboring state. New Jersey, the 

destination of the increased tmck trips envisioned by Applicants. As set forth in the 

Commenis on the Draft Envfronmental Impact Statement submitted by the Tri-State 

Transportation Campaign ("Tri-State Comments"), by letter dated Febmary 1, 1998: 

Due lo New Jersey's failure to produce an adequate attainment plan for 
ozone, the State will be under a 'conformity freeze' beginning on April 10, 
1998 during which no new transportation programs and plans can be 
adopted. EPA's recenl revision of the health-based afr quality standards 
confirm that the region's problem is even more serious than previously 
acknowledged. 

Tri-State Comments at 7. 
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The envfronmental impacts set forth above conffrm that the drayage and 

tmcking opiions suggested by Applicants to bring competition to the east side of the 

Hudson are not viable, and indeed are harmful to the New York Metropolitan region. 

2. The CP and CJV Settlement Do Not Prouide Competitiue Altematiues 

Applicants argue that the CN and CP/D&H settlement agreements will result in 

"improved rail access to the area east of the Hudson." Applicants' Rebuttal, Jenkins 

R.V.S. at 15. '"Both Canadian carriers will now have increased commercial access to 

New York City.' Jd. ifowever, while these agreement appear to 

east of the Hudson. 

As a preliminary matter, the base 

cost that CSX would incur in providing sendee 

from the Selkfrk inierchange to New York City. J.R.S. at 31; Verified Statement of 

Thomas D. Crowley, allached lo the J.R.S. at 2. As a result, CP must include 

CP, therefore, will not be able to compete 

efleciively wilh CSX for the east of the Hudson business. 

In llie Joinl Rebuttal Siatement, NYCEDC and NYS identified additional 

limitations, other than cost, that demonstrate the flaw in Applicants' theory that the CP 

and CN settlement provide competitive options for east of the Hudson shippers. For 

example, the ratemaking framework 

CSX-69-HC-000102; the agreement covers 

excluded; 

;CP'srighttoquote 
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rates for CSX 

Jd.; the agreement 

presumably for its own account (CSX-69-HC-

000103); the CSX established under the agreement 

(CSX-69-HC-

000106); and the agreement (Applicant.^ 

Rebuttal. Vol. 2A, Jenkins R.V.S. al 16). 

The Agreement between CN and CSX, likewise offers 

. As demonstrated in the NYCEDC and the State's Joint Rebuttal Statement, 

the agreement specffically from its coverage, and 

offers no means by which east of the Hudson shippers can gain access to NS line-haul 

service in competition with CSX. Moreover. 

. J.R.S. at 34. 

Thus, neither the CP nor the CN settlement provide a valid competitive 

allemalive to east of the Hudson shippers. As demonstrated above. Applicants ceumot 

rely upon these agreements to fulfill the need for competitive trackage rights requested 

by NYCEDC and the Stale in this proceeding. 

C. The Proposed Transaction Insofar As It Relates 

TO New York City And Long Island Is Against Public Policy. 

The adverse impact of the Transaction is not limited to shippers and receivers. 

New York City itself will suffer greatly in the absence of competition along the line east 

of the Hudson River. The Transaction raises very important and far-reaching public 
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policy concems. The first, of course, is the economic well-being of the City and its 

ability to maintain and attract manufactiuing eind distribution facilities within City 

limits. New York City is not just a huge consumer market. There are still 

manufacturing facilities in the City and on Long Island and the constmction industry 

reinains strong. Canavan V.S. at 2. Both markets are growing rapidly. According to 

a recent sludy conducied by Mercer Management Inc. ("Mercer"), the potential for rail 

oriented traffic - commodities which would commonly move by rail to and from the 

nation's rail network - in the New York City £u:ea is expected to grow 23% by the year 

2020. Jd. al 3. So, when the many businesses and individuals in New York and Long 

Island that are heavily reliant on transportation services are harmed because of the 

competitive opiions (or lack thereof) available to them in thefr present location, they will 

naturally look to relocate to places where they will enjoy greater competition and more 

choice of service. The harm demonstrated from the proposed Transaction, therefore, 

will not only affect the individual businesses identified there, but will also adversely 

affecl the City itself. 

NYCEDC has established, and Applicants have concurred, that the lack of 

adequate rail altematives means resort to tmcks. Kalt R.V.S. at 15-17; Verified 

Statement of Randy L. Levine ("Levine V.S."), attached to NYCEDC Comments as 

Attachment 2. al 2; Canavan V.S. at 1. In the past decade, trafflc overall on the cross-

Harbor tunnels and bridges has increased significantly reaching nearly 30,000 trips per 

day. Canavan V.S. al 4. Under the proposed Transaction, that number will continue 

to increase dramalically. The increased congestion associated with the use of these 

tmcks will also interfere with the economic development of the businesses and industry 
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located with the City. Jd. When traffic rises to an unacceptable level and businesses 

are given no altemative means of moving or receiving thefr goods, these businesses will 

suffer. If the problem becomes worse, as it will if the Transaction is consummated 

(when competition on the west side of the Hudson, with its attendant lower rates and 

better service, will likely force Cily and Long Island shippers to tmck thefr goods to and 

from New Jersey), manufacturing and distribution facilities which rely very heavily 

upon transportation services may choose to relocate out of the City. Jd 

The use of tmcks also takes its toll on the roadways and on the bridges, which 

causes further concem to the City. Jd. The increased trafflc adds to the physical 

deterioration of the roadways and bridges. Tmcks add congestion to overcrowded 

highways and thefr emissions add to afr pollution in a metropolitan area that needs to 

find ways to improve, not worsen, the quality of the £ur. Levine V.S. at 2-3; Canavan 

V.S. at 4 

Lack of competitive rail options also adversely impacts the afready enormous cost 

of moving waste out of the City. The magnitude of this market's 'transportation of 

waste has grown over the pasl several years to nearly 14 million tons per year in 1995, 

(Canavan V.S. al 2), and is slill growing. With the upcoming closing of the Fresh Kill 

landfill on Slalen Island, transportation of waste beyond the City will become an r j n 

greater issue than in the past. Jd. As Mr. Klempner testified, â Cir the closure of (he 

Fresh Kill land fill in Staten Island, approximately 11,700 tons of waste a day, 6 days 

per week, will requfre transportation elsewhere. Klempner V.S. at 4. If this waste is 

tmcked rather than moved by rail, it will requfre 585 tmcks per day, or 3,510 tmcks 

per week, to move the wasle. Jd. Efflcient and cost effective rail service must exist as 
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the City moves forward with its plans to manage this additional municipal solid waste. 

Canavan V.S. at 2-3. Otherwise, tmcks will once again be depended upon at the cost 

of increased congestion, expense and safety. Jd. at 3. 

Given its current infrastructure, the City has little choice in the manner in which 

it moves freight into and out of the City. The float bridge system now operating 

through the New York Harbor is inadequate because of limited capacity and problems 

with the ciurent operator. Canavan V.S. at 3. The only altemative, absent tmcks, 

which, as noted above, pose serious envfronmental and economic development 

problems, is the use of the east line of the Hudson. Yet the lack of competition 

diminishes the value of this route as a competitive altemative. Without competition, 

and in the face of new competition in Northem New Jersey and the west side of the 

Hudson, the competitive value of the line east of the Hudson will declLie even further. 

The proposed Transaction, while itself not the cause of some ofthe problems of freight 

rail iransportation in the New York City region, will nevertheless dfrectiy and adversely 

impact the competitive balance of the region and market in and aroimd New York City. 

Where monopoly currently produces mediocre service and rates ̂ or all in the region, the 

advent of compelilion for a limited segment of the market will make rail freight service 

unfeasible for those nol lucky enough to have competition. Such an outcome is surely 

not in the public interest. 
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D. The Trackage Rights Sought by NTCEDC and the State Are 

Economically Viable and Operationally Feasible and Solve the Problem 

1. The Trackage Rights are Economically Viable 

Applicants are wrong when they sa' that there is insufficient trafflc density 

lo support a second rail carrier on the east side of the Hudson. NYCEDC Witness 

Robertson testified that diversion from present carload trafflc alone could provide to the 

second rail carrier sufficient trafflc for at least one 50 car train each day. Moreover, in 

response to Applicants' attempt to characterize that trafflc density as insufflcitnt, Mr. 

Robertson in his Supplemental Verified Statement testified as to additional prospective 

trafflc on this roule. Based upon the availability of competitive rail service to terminals 

east of the Hudson, such as Oak Point Link, the increased volumes of outbound bulk 

shipment of commodities such as municipal waste, and the general growth in demand 

for rail service following the advent of competition, Mr. Robertson concludes that the 

new carrier could attract to trailers per year to a new east side intermodal 

service. This evidence clearly establishes sufflcient frafflc to support a second rail 

carrier on the east side of the Hudson. 

Although Applicants express skepticism regarding the availability ofa carrier 

to service this second rail line, NYCEDC and the State have demonstrated the interest 

of at leasl three carriers in pursuing this opportunity should the Board grant thefr 

requested conditions. CP, New York and Atlantic Railway (NY&A) and New England 

Central ("NECR") have expressed interest in conducting operations over this line. NYS-

15 al 4; Verified Statement of Greg Petersen, attached to J.R.S. at 2; Transcript of 

Proceedings, November 25, 1997, attached to J.R.S., at 36-38. Since, as NYCEDC 
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demonstrates above, the CP agreement 

when the NYCEDC/NYS conditions are 

approved, CP's commercial interests could compel it to compete to become that 

operalor. Contrary to Applicants' suppositions, there is no indication that the CP 

settlement has detracted from CP's interest in pursuing rights over this line. Before it 

settled out of this proceeding by reaching agreements with both NS and CSX, CP had 

indicated its own interest in providing dfrect rail service in this corridor. Nothing in its 

agreements with Applicants 

• 

Applicants' arguments against the viability of this service fail to consider or 

recognize the sfrong evidence in this proceeding demonstrating the need for a second 

carrier on the line east of the Hudson to redress the anti-competitive impacts of the 

Transaction on the shippers in this market. The service is workable and makes 

economic sense; an operator wiU come forward and seek the rights to provide the 

service. The Board's order will not appoint a carrier; instead it will make it possible for 

the City of New York, the State and shippers in this market to seek an altemative to the 

single-carrier arrangement with which they have been saddled for over twenty years 

and which the proposed redistribution of Conrail's assets will perpetuate £md, indeed, 

make worse. 

2. The Trackage Rights are Operationally Feasible 

Applicants assert, without any basis, that "the proponents of frackage rights East 

of the Hudson fail to acknowledge, let alone address, a variety of serious physical and 

operational implementing problems." Applicants' Rebuttal, Vol. 1, Narrative at VIII-18. 
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Applicants wholly ignore the Verified Statement of Donald N. Nelson, President of 

Metro-North Commuter Raifroad, who stated that rail service offered by a second carrier 

would not conflict wilh Mefro-North passenger operations. Nelson V.S. at 7-8. Without 

any evidence 'lat contradicts the person who knows this line the best. Applicants claim 

that a second freight line would conflict with passenger operations. That conclusion 

simply is not credible in light of the unrefuted testimony submitted by NYCEDC and 

the Slate. 

Applicants also offer the conclusory statement that the Harlem Yard and Oak 

Point Yard do not have the capacity to accommodate additional carriers. Rebuttal 

Verified Statement of John W. Orrison ("Orrison R.V.S,"), Applicants Rebuttal. Vol. 2A 

at 123. Applicants again offer no evidence to support this suinmary statement. They 

certainly have not addressed the statements of witness Walter Schuchmann, an expert 

with 20 years' experience in raifroad operaiing and related matters, who testified from 

ffrst hand observations of bolh the lines and the yards that they indeed do have the 

capacity to handle the addilional freight carrier proposed by NYCEDC and the State. 

Schuchmann V.S. at 5-6. 

F'inally, altiiough he backs away from the statement in his overly generalized 

conclusions conlained in his Rebuttal Verified Statement, Mr. Orrison, diuing his prior 

deposition, had reached the conclusion that the Hudson Line of Metro-North could 

handle addilional freighi trafflc without undue risk to passenger service. Orrison Depo. 

Tr. at 56. The Applicants' opposition regarding the operational feasibility of a second 

freight carrier is disingenuous, at best. Applicants have offered no testimony, other 

than conclusory allegations, to contradict NYCEDC and the State's position that the 
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proposed trackage rights are both a pro-competitive arrangement and operationally 

feasible. The Board should, therefore, grant NYCEDC and the State*s request for 

trackage rights. 

CONCLUSION 

NYCEDC has clearly established that the conditions requested by it and the State 

are necessary to remedy the anti-competitive effects of the Transaction. Without 

imposition of these conditions, shippers on the east side of the Hudson will be left 

withoui competition while thefr competitors in Northem New Jersey and west of the 

Hudson will benefit from competition. This inequity wiU not only harm the shippers, 

but the economic vitality of the New York mefropolitan region as a whole. The 

altemative proposed by Applicants, tmcking and drayage is simply not feasible either 

from an economic or envfronmental standpoint. In contrast, the conditions requested 

by NYCEDC and the State are both economically and operationally feasible. For all the 

reasons set forth herein, NYCEDC requests that the Board grant the trackage rights 

requested by NYCEDC and the Slate. 

Dated: Febmary 23, 1998 Respectfully Submitted, 

Charles A. Spit 
Rachel Danish Campbell 
Jamie Palter Rennert 
HOPKINS & SUTTER 
888 Sixteenth Sfreet, NW 
WashUigton, D.C. 20006 
(202) 835-8000 
Counsel/or New York City Economic 
Development Corporation 
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PUBLIC UTILITIES COMMISSION OF OHIO 

I . 

INTRODUCTION 

Pursuant to the procedural schedule established by the 

Board i n Decision Nos. 6, 12 and 52, served May 30, 1997, July 

23, 1997 and November , 1997, respectively, the Ohio Attorney 

General (OAG), the Ohio Rail Development Commission (ORDC) and 

the Public U t i l i t i e s Commission of Ohio (PUCO) ( c o l l e c t i v e l y 

Ohio) hereby f i l e t h e i r b r i e f i n t h i s proceeding 



Ohio has a c t i v e l y p a r t i c i p a t e d i n t h i s proceeding 

i n i t i a l l y by st a t i n g i t s opposition to the Primary Application' 

vi.'l3ss the Board adopts adequate protective conditions and other 

measures deemed to be essential as set f o r t h i n Ohio's October 

21, 1997, submission (OAG 4 and 5). The Applicants responded to 

Ohio and oiher commenters, protestants and responsi\^ applicants 

i n t h e i r Rebuttal f i l e d December 15, 199'',as CSX/NS 176. 

Subsequently, Ohio f i l e d comments i n suppc'rt of responsive 

applications f i l e d by R. J. Corman Railrcad Company,' Indiana & 

Ohio Railway Company,' Ann Arbor Acquisition Corporation,' and 

Wheeling & Lake Erie Railway Company' in Ohio's December 15, 

1997, submission e n t i t l e d "Comments of the Ohio Attorney Genera', 

Ohio Rail Development Commission and Public U t i l i t i e s Commis: ion 

Hereinafter Ohio w i l l r e f e r to th'_' Primary Application 
encompassed by Finance Docket No. 33388 as "the Application". 
S i m i l a r l y , the series of related control and lease and operating 
agreements set f o r t h i r the Application w i l l be ref e r r e d to 
throughout as "the Transaction". CSX Corporation and CSX 
Transportation Inc., h e i e i n a f t e r w i l l be referred to -- both 
separately and c o l l e c t i v e l y -- as "CSX . Hereinafter Norfolk 
Southe.rn Corporation and Norfolk Southern Railway Company w i l l be 
referred to -- both separately and co.'.lectively -- as "NS" . 
Hereinafter Conrail Inc. and Consolidated Rail Corporation w i l l 
be referred to -- both separately and ::ollec t i v e i y as 
"Conrail". Together, CSX, NS and Conrail w i l l be re f e r r e d to 
hereinatter as "the Applicants". 

^ In CSX/NS 194 the Applicants i d e n t i f i e d what points i n 
t h e i r Rebuttal they discuss issues relevant to Ohio. 

' Finance Docket No. 33 388 (Suo-No. 63). 

* Finance Docket No. 33388 (Sub-No. 77). 

Finance Docket No. 33388 (Sub-No. 70). 

Finance Pocket No 33388 (Sub-No 80). 
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of Ohic to ttie Responsive Applications". Thereafter, on February 

2, 1998, Ohio f i l e d comments and sp e c i f i c requests for procective 

conditions i n response to the Draft Environmental Impact 

Statement issued by the Board's Section on Environmental Analysis 

(SEA) i n i t s February 2, 1998, submission e n t i t l e d "Responsive 

Comments to Draft Environmental Tmpact Statement and Request t o r 

Protective Conditions Submitted on behalf of the Ohio Attorney 

General, Ohio Rail Development Commission and the Public 

U t i l i t i e s Commission of Ohiu. 

I I . 

SUMMARY OF REQUESTED RELIEF 

In OAG 4 cind 5 Ohio stated that i t i s well served by 

i t s e x i s t i n g 5,800 route mile network comprised of 3 Class I r a i l 

c a r r i e r s , a Class I I regional c a r r i e r and 33 short l i n e r a i l 

c a r r i e r s which c u r r e n t l y meet the needs of Otiio communities and 

industries throughout the State. That s i t u a t i o n could change 

dramatica''ly f o r the worse under the proposed d i v i s i o n of Ccnrail 

l i n e s between the remaining Class I c a r r i e r s . The Wheeling & 

Lake Erie Railway (WiiLE) and the Ann Arbor Railroad (AARP) wouid 

be confronted wi t h substantial losses of t r a f f i c and revenue to a 

degree s u f f i c i e n t to threaten insolvency for the W&LF xv.d to 

seriously a f f e c t the a b i l i t y of AARR to continue provi ing 

essential r a i l service. Ohio's energy supplier, Centerior Energy 

Corporation, would be deprived of e x i s t i n g s i n g l e - l i n e access to 

coal producers and Ohio stone producers. National Lime and Stone 

Company, Wyandot Dolomio3, Inc. and Martin Marietta Materials, 



Inc. face s i m i l a r losses of e f f i c i e n t s i n g l e - l i n e service. ASHTA 

Chemicals and the public would be burdened with unnecessarily 

circuitous and i n e f f i c i e n t movements ot i t s hazardous chemical 

t r a f f i c and the Ohio Neomodal intermodal terminal f a c i l i t y faces 

•xtinction i f i t s only r a i l connection (W&LE) should f a i l . Ohio 

is also concerned that a number of Ohio-based r a i l r o a d employees 

face the prospect of losing t h e i r jobs or being transferred out 

of the State. 

Unless these and other serious ramifications of the 

proposed Transaction are mitigated, i t i s clear that Ohio 

communities and industries face loss of competitive r a i l service 

in many instances, loss cf e f f i c i e n t s i n g l e - l i n e service i n 

others and even the threat of loss of r a i l service altogether f o r 

some customers and communities. Ohio i s also very much concerned 

with adverse safety and serious environmental impacts facing 

c i t i e s and communities throughout the State which w i l l occur as a 

direct l e s u l t of re-routing plans that would be implemented by 

the Applicants following consummation of the proposed 

Transaction. Ohio submits t h i s b r i e f i n support of i t s p o s i t i o n 

t h t t the proposed Transaction, as submitted, i s not i n the public 

interest and should be denied unless the Board subjects approval 

to protective conditions and other measures adequate to 

ameliorate adverse consequences that w i l l otherwise impact on 

As an active p a r t i c i p a n t i n t h i s proceeding ASHTA 
Chemicals has raised environmental and service issues that are 
shared by Ohio. Under those the circumstances Ohio has 
determined to support the r e l i e f sought by ASHTA. 



Ohio communities, i t s industry and on the r a i l t ransportation 

network that serves those i n t e r e s t s . S p e c i f i c a l l y , Ohio urges 

that v i t a l public i n t e r e s t concerns require that any grant of the 

requested a u t h o r i t y be predicated on protective measures 

including at least the following:" 

1. Careful evaluation of remediation 

proposals sought by Wheeling U Lake Erie 

Company (W&LE) and adoption of conditions 

adequate to assure that i t can remain f u l l y 

i n t a c t as an independent and viable Ohio 

based regional c a r r i e r . 

2. Adoption of conditions adequate to 

assure that u t i l i z a t i o n and v i a b i l i t y of the 

Neomo.lal intermodal f a c i l i t y w i l l not be 

undermined as a result of the proposed 

Transact ion. 

3. Assure Centerior Energy Corporation of 

continued a v a i l a b i l i t y of e f f i c i e n t single-

l i n e service from coal suppliers by 

c b l i g a t i n g NS to assume trackage r i g h t s over 

the CSX l i n e between Cente."ior's Lake Shore 

" Some transaction 'elated problems and requests f o r 
remedial conditions previously supported by Ohio have been 
resolved through neoctiation or c l a r i f i c a t i o n which has been 
accomplished between d i r e c t l y affected Ohio shippers/short l i n e 
c a r r i e r s and one or mere of the Applicants. As appropriate, 
those issues and requests for r e l i e f are not encompassed i n the 
conditions and other remedial measures deemed essential bv Ohio 



generating s t a t i o n i n Cleveland and "CP124" 

located east of Ashtabula. 

4. Imposition of conditions adequate to 

P'reserve sevvice and p r i c i n g elements of 

s i n g l e - l i n e service c u r r e n t l y available to 

Ohio aggregate shippers. 

4. Imposition of protective conditions 

adequate to ameliorate the adverse impact of 

loss of revenue t r a f f i c on the a b i l i t y of Ann 

Arbor Railroad to continue providing adequate 

service. 

5. Prescription of reciprocal switching 

between CSX and NS at Ashtabula to avoid 

c i r c u i t o u s and i n e f f i c i e n t handling of 

hazardous chem.ical shipments f o r ASHTA 

Chemicals, Inc. 

6. Imposition of a condition r e q u i r i n g that 

Applicants may not e f f e c t substantial 

increases i n t r a f f i c over Ohio corridors 

and/or through Ohio c i t i e s and communities 

without f i r s t having negotiated and committed 

to agreements with State and local o f f i c i a l s 

which w i l l mitigate adverse safety and 

environmental impacts that wou'd otherwise 

impact on Ohio constituents. Wherever 

possible Applicants should be required to 



f u l l y evaluate and present to local state and 

Board o f f i c i a l s options to re-route t r a f f i c 

which would reduce substantial increases i n 

r a i l t r a f f i c currently proposed by 

Applicants. 

7. Adoption of pro-active oversight 

provisions to assure that trackage r i g h t s 

agreements between Applicants are being 

operated i n the in t e r e s t of shippers,- that 

safety and environmental problems as well as 

r a i l labor issues have been adequately 

recognized and mitigated; and that a l l 

concerned parties have access to e f f e c t i v e 

post-Transaction r e l i e f as warranted. 

I l l . 

ARGUMENT AND STATEMENT OF CONTINUING INTEREST OF OHIO 

Ohio remains opposed to the proposed control and 

operation r f CR lines by CSX and NS unless the Board adopts 

p r o t e c t i v e conditions and other measures adequate to avoid 

adverse e f f e c t s that would otherwise impact on Ohio shippers, i t s 

communities and on the r a i l carx j.ers that serve them. Such 

measures must include provisions to ameliorate adverse impacts on 

public safety and environmental concerns and on adequacy of r a i l 

service. Ohio has also in-.-isted upon the importance of pro

active oversight measures i n the public i n t e r e s t as necessary to 

preserve adequate competitio.n, ensure continued a v a i l a b i l i t y of 



essential r a i l service and to assure that safety and 

environmental problems are e f f e c t i v e l y resolved. 

In maintaining i t s steadfast opposition to the Primary 

Application, Chio i s mindful that che relevant statute d i r e c t s 

the Board to approve or authorize the Transaction i f i t finds 

that the proposal i s consistent with the public i n t e r e s t . ^ 

Among the factors that must be considerea m making a 

public i n t e r e s t detei-mination are: 

(1) the e f f e c t of the proposed 

transaction on the adequacy of transportation 

to the public; 

(2) the _nterest oi r a i l c a r r i e r 

employees affected by the proposed 

transaction; and 

(3) whether the proposed transaction w i l l 

have an adverse e f t e c t on competition among 

r a i l c a r r i e r s i n the affected region or on 

the national r a i i system. 

Ine Board's consideration of any r a i l r o a d transaction 

must also be guided by the Rail Transportation Policy set f o r t h 

at 49 U.S.C. § 10101 which mandates at subpsragraphs (3), (5) and 

(8) promotion of a sate and e f f i c i e n t r a i l t r a n s p o r t a t i o n system 

by allo\/ing c a r r i e r s to earn adequate revenu::, f o s t e r i n g sound 

economic ccnditions m transportation and assurance that 

49 U.S.C. § 11324(c) . 
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transportation f a c i l i t i e s and equipment w i l l be operated without 

detriment of the public health and safety. 

In addition to other relevant issues, the Board also 

must consider the environmental and safety impacts of the 

proposed Transaction as required by the National Environmental 

Policy Act and 42 U.S.C. § 435 and the Board's implementing 

regulation set f o r t h at 49 C.F.R. Part 1105. 

Ohio cu r r e n t l y i s well served by three Class I r a i l 

c a r r i e r s and 3 3 short l i n e and regional c a r r i e r s . However, 

v i r t u a l l y every aspect of Ohio's public and p r i v a t e f a b r i c 

including a l l the regional and short l i n e s w i l l be affected by 

the proposed control and operation of CR li n e s by CSX and NS. 

Some of Ohio's shippers could benefit from increased a v a i l a b i l i t y 

of single l i n e r a i l service which could be offered by CSX and NS 

and some of Ohio's short l i n e r a i l c a r r i e r s could benefit from 

increased single l i n e loads from t h e i r respective points of 

interchange and access to new corridor services planned by CSX 

and NS. However, Ohio remains very much alarmed that some of i t s 

small and regional r a i l c a r r i e r s would c l e a r l y experience 

substantial losses of t r a f f i c and revenue s u f f i c i e n t to threaten 

bankruptcy of the Wheeling & Lake Erie Railway (W&LE) and to 

seriously impact on the a b i l i t y of Ann Arbor t c continue 

providing adequate service for Ohio shippers. 

Ohio i s mindful that the Applicants p r o j e c t 450 Ohio 

basea r a i l r o a d jobs would be lost through the proposed 

Transaction. Ohio remains concerned that any employees that may 



be displaced by the proposed Transaction should be adequately 

considered and afforded every protection that i s t h e i r due. 

Ohio has manifested i t s very serious concern i n regard 

to numerous safety and environmental problems that w i l l d i r e c t l y 

impact on Ohio communities and individuals i n the event the 

proposed Transaction i s consummated. Applicants urge that the 

Board should not weigh a l l such impacts separately but rather 

should view them i n the context of the e n t i r e proposal.' Ohio 

maintains that each serious safety or environmental impact 

warrants careful consideration and provision f o r measures to 

adequately ameliorate the s p e c i f i c harm to the public i n t e r e s t . 

I f that i s not possible i n the context of t h i s proceeding, the 

Transaction should be denied as contrary to the public i n t e r e s t . 

Ohio recognizes that the Board does have broad 

a u t h o r i t y to impose conditions governing r a i l r o a d consolidations. 

The c o n t r o l l i n g issue i s whether a proposed transaction w i l l 

result i n a lessening of adequacy of transportation to the 

public. CSX Corp.--Control--Chessie and Seaboard CN, 301 I.C.C. 

521, 577 (1980) . In appropriate circumstances conditions are 

imposed to ameliorate harm when a proposed transaction i s 

demonstrated to produce s i g n i f i c a n t loss of competition or harm 

to essential services'' or to remediate safety or environmental 

problems d i r e c t l y r elated to a proposed transaction.'• 

CSX/NS-176, Volume 1 of 3, p. 696 

•• 49 C. F.R . § 1180 . 1 . 

'•' 49 C. F. R . § 1105 .10(f) . 
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In d e c i d i n g whether t o impose c o n d i t i o n s , the Board 

l i k e the I n t e r s t a t e Commerce Commission before i t examines the 

al l e g e d a n t i c o m p e t i t i v e consequences of the t r a n s a c t i o n as w e l l 

as hann t o the p u b l i c i n t e r e s t . 

The basic consideration for determining 
whether a need for a public interest 
condition exists is whether the transaction 
will have ant i comiuet it ive consequences (or 
threaten other ";OSsible harm to the public 
interest).... If a transaction threatens 
harm to the public interest, then public 
interest conditions should be imposed if they 
are operationally feasible, ameliorate or 
eliminate the harm threatened by the 
transaction, and they are of greater benefit 
to the public than they are detrimental to 
the transaction. Union Pacific--Control --
Missouri Pacific; Western Pacific. 366 I.C.C. 
462, 563-564 (1982) (hereinafter, 
"UP/MP/WP") . 

More r e c e n t l y , the Board s t a t e d : 

We w i l l adhere t o the c r i t e r a f o r imposing 
c o n d i t i o n s set out i n UP/MP/WP . . . . 
Cond i t i o n s w i l l not be imposed unless the 
merger produces e f f e c t s harmful t o the p u b l i ' 
i n t e r e s t (such as a s i g n i f i c a n t loss of 
co m p e t i t i o n ) t h a t a condit iori w i l l a m e l i o r a t e 
or e l i m i n a t e . See, Finance Docket No. 32760, 
Union P a c i f i c Corporation, et a l . -- Control 
and Merger -- Southern P a c i f i c R a i l 
C o r p o r a t i o n , et a l . , Decision No. 44 (served 
Aug. 12, 1996), s l i p op. at 147-151 
( h e r e i n a f t e r UP/SP. 

In i t s separate submissions'' Ohio has i d e n t i f i e d 

several s p e c i f i c p u b l i c i n t e r e s t issues t h a t warrant i m p o s i t i o n 

of sucti c o n d i t i o n s and other remedial measures 

OAG-4 and 5, 0AG-8,and Ohio's Responsive Comments t o 
D r a f t Environmental Impact Statement and Request f o r P r o t e c t i v e 
Condit i o n s . 
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Competitive Access 

Applicants have i d e n t i f i e d four points i n Ohio as 

locations where the number of r a i l c a r r i e r s would be reduced fiom 

2 to 1 under the proposed Transaction. These include the C i t i e s 

of Upper Sandusky, Sidney, Avon Lake, and Sandusky. Absent 

remedial measures, shippers i n these communities would face loss 

ot competitive a l t e r n a t i v e s tor moving t h e i r products or raw 

materials. As captive shippers they would also face the 

prospects of being forced to pay increased rates as a result of 

the absence of competition. 

Applicants have proposed to mitigate these serious 

concerns through a grant of trackage r i g h t s to each other. 

However, as discussed i n the Statement of Dr Wesley W. Wilson,''' 

trackage r i g h t s can only be e f f e c t i v e i n ameliorating competitive 

harm i f such r i g h t s a f f o r d f u l l access to customers along the 

route (not merely terminal access), include non-discriminatory 

service terms, and are subject to cost based trackage r i g h t s 

fees. 

Although the Board has recognized trackage r i g h t s as an 

appropriate remedy, Ohio urges i t i s c r i t i c a l f o r the Board to 

closely examine trackage r i g h t s proposed by the applicants to 

assure that they w i l l serve to mitigate the harm threatened by 

the reduction i n competition. Based upon problems a r i s i n g from 

the UP/SP merger, Ohio urges that the Board should attach a 

OAG-5, Exhibit 5. 
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common c a r r i e r o b l i g a t i o n to such grants and r e t a i n oversight to 

ensure that service i s available under the described condition. 

Wheeling & Lake Erie Railway 

Ohio has manifested support for the responsive 

ap p l i c a t i o n f i l e d by the Wheeling i Lake Erie Railway (W&LE) and 

.'trongly urges the Board to mandate concessions s u f f i c i e n t t o 

assure su r v i v a l of an independent and f u l l y i n t a c t W&LE should 

the Primary Application be granted. 

W&LE f i l l s a c r i t i c a l r a i l service niche i n Ohio which 

Ohio deems essential f or continued economic development. With 

450 of i t s route miles m Ohio, WiLE i s large enough to o f f e r 

"big r a i i r o a d " services such as access to Lake Erie and Ohio 

River docks, d i r e c t access to ma;jor c l a s s i f i c a t i o n yards, 

extensive locomotive and car repair f a c i l i t i e s , track maintenance 

and engineering capacity and an intermodal ramp (Neomodal). At 

the same time W&LE is small enough that many of i t s customers 

deal d i r e c t l y with top management m making decisions on new-

plant locations, expansion or new service needs. 

Contrary to Primary Applicants' assertions that W&LE i s 

a f a i l i n g r a i l r o a d burdened by poor management, careful re\'iew of 

recent W.vLE f i n a n c i a l statements demonstrate thai i t i s a 

r a i l r o a d which has weathered a number of f i n a n c i a l storms many of 

which were beyond i t s c o ntrol, i n large part due to s k i l l e d 

management and aggressive marketing. However, W&LE's current 

status as a marginally p r o f i t a b l e regional r a i l r o a d i s i n d i r e 

jeopardy. As stated by Ohio's expert witness, George L. Stern, 
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i n his v e r i f i e d statement submitted on October 21, 1997, " .here 

i s substantial reason to worry t h ^ t W&LE i s i n ̂ mortal danger' 

and "on bankruptcy's brink' from diversion due to a c q u i s i t i o n of 

Conrail l i n e s by NS and CSX."''' 

Rail bankruptcies always have serious repercussions 

including protracted uncertaint .ies, changes i n service patterns, 

adjustments to new personnel and business strategies a l l ot which 

impact to the detriment of shippers and communities that depend 

upon a v a i l a b i l i t y of adequate r a i l service. Here, the advent of 

a W&LE bankruptcy wouid be p a r t i c u l a r l y d i s r u p t i v e f or ma]or Oiiio 

r a i l users including s t e e l , stone, p l a s t i c and coal producers due 

to the l i k e l i h o o d of a piecemeal breakup of W&LE's r a i l system.' 

In t h i s regard i t i s quite possible that fragmentation of W&LE 

would mean that there would be d i f f e r e n t r a i l c a r r i e r s operating 

W&LE lines i n western Ohio and the Ohio River area i n eastern 

Ohio. Recently new aggregate business was developed by W&LE 

larg e l y because of i t s a b i l i t y tc provide an e f f i c i e n t single-

l i n e haul. Ohio believes i t i s quite l i k e l y that t h i s business 

would disappear i n the event of a W&LE bankruptcy.''' 

In evaluating the impact ot the proposed Transaction, 

the a b i l i t y of W&LE to continue providing services dee-'^d 

''• V e r i f i e d Statement of George L. Stern, pp. 17, 18, 
Exhibit 3 appended to OAG 4. 

See OAG 8 , p . 10 . 

V.S. Thomas M. O'Leary, Executive Director of the Ohio 
Rail Development Commission i n support of Reply of Responsive 
Applicant Wheeling & Lake Erie Railway Company (WLE-7). 
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essential by Ohio and shippers i t now serves, the Board should 

focus on the very substa.^tial volume ol interchange t r a f f i c 

between W&LE and NS. This partnership arrangement c u r r e n t l y 

serves as a competitive a l t e r n a t i v e to Conrail service throughout 

Oliio. However, under the proposed d i v i s i o n of Conrail l i n e s , NS 

would become a direct competitor to the W&LE/NS partnership with 

d i r e and wholly predictable r e s u l t s for W&LE and the partnership 

arrangement. Nevertheless, NS and CSX maintain that the proposed 

Transaction w i l l have minimal impact on W&LE. 

NS and CSX also argue that any decisions on whether NS 

w i l l cancel W&LE's lease to the NS owned Huron Docks, thus 

depriving W&LE of $1.8 m i l l i o n i n annual revenue, would not be 

related to the proposed Transaction. NS expert John Williams 

opines: 

Clearly i t i s the p o t e n t i a l e x p i r a t i o n of 
W&LE's lease f o r the Huron Docks not the 
Conrail transaction -- which would cause the 
loss of W&LE's iron ore t r a f f i c . In the 
absence of the Conrail transaction, the 
termination of W&LE's Huron Docks lease wouid 
cause the loss of W&LE's ir o n ore t r a f f i c . 
Thus, the Conrail transaction has no e f f e c t 
on whether or not W&LE's iron ore t r a f f i c i s 
los t 

That statement glosses over some very c r i t i c a l facts 

that c l e a r l y support a very d i f f e r e n t conclusion. The W&LE uses 

the Huron Dock to serve Wheeling and Pittsburgh Steei along the 

Ohio River. NS does not current l y serve Wheeling-Pittsburgh but 

after/ consummation ot the proposed transaction i t w i l l . Thus, i f 

"* Williams, p. 53/Volume 2B of 3, Rebuttal V e r i f i e d 
Statement. 
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the transaction i s approved, NS and W&LE w i l l _ompete head to 

head for the Wheeling-Pittsburgh business. At the stroke of a 

pen, NS can eliminate r a i l competition for the Wheeling-

Pittsburgh business by cancelling the W&LE lease to the Huron 

Docks. Yet Applicants claim that i f W&LE loses i t s lease to the 

Huron Docks and consequently the Wheeling-Pittsburgh business, i t 

w i l l not be because the proposed transaction would allow them to 

pick up uncontested $1.8 m i l l i o n new revenue. 

A v a i l a b i l i t y of a viable W&LE and i t s neutral access to 

a i l of Ohio's class I railr o a d s at key yard f a c i l i t i e s has been a 

piv o t a l factor i n the decision of such companies as Best 

Plastics, Georgia P a c i f i c , Inland Containers, Primary Packaging, 

Republic Engineered Steels and S t e r i l i t e to locate new plants or 

expand e x i s t i n g f a c i l i t i e s along W&LE li n e s . A f a i l u r e of the 

W&LE would confront a l l of these businesses with very t^;erious 

problems. 

Since the W&LE provides the Neomodal intermodal 

terminal with i t s only connection to the r a i l system, a W&LE 

f a i l u r e would i s o l a t e Neomodal and summarily foreclose t h i s 

important intermodal project from reaching i t s expected place as 

a key component i n the Ohio transportation system. Neomodal's 

depe;;dence upon W&LE service c l e a r l y meets the essential services 

test as defined i n Lemoille Valley R. Co. v. ICC. H I F.2d 295 

(D.C. Cir. 1985) . 

The great value of the W&LE to Ohio i s i t s service to 

large and small shippers ttiroughout i t s system. That service 

16 



includes meeting the needs of shippers and receivers of high 

density low value aggregate material. A fragmented or f a i l e d 

W&LE would be a serious blow to Oh'o's aggregate producers. 

In keeping with the importance Ohio ascribes to a 

viable W&IE rhe State has invested over $6 m i l l i o n to assist W&LE 

in rebuilding i t s system from the deteriorated condition l e f t 

behind by NS at the time of the o r i g i n a l W&LE sale. Currently, 

ORDC is considering a $600,000 track improvement proj'ict on one 

of W&LE's lines serving the aggregate industry.'" 

Barring a negotiated settlement the Board must decide 

whether to grant remedial conditions as sought by W&LE's 

responsive application.' I f the Board decides to grant the 

Primary Application, Ohio urges the Board to do now what must be 

done to assure an independent and viable W&LE a f t e r consummation 

of the Transaction. Anything less would almost surely leave W&LE 

in immediate jeopardy and the shippers that depend upon i t s 

service i n extreme circumstances. That l a t t e r a l t e r n a t i v e i s 

wholly unacceptable to Ohio. 

Ohio Stone Producers C'l-to-2" Shippers) 

One of the n.ost unappealing consequences of the 

Transact; ion f o r Ohio's shippers are the so-called " l - t o - 2 " 

O'Leary V.S. W&LE-7 at 90. 

Ohio remains committed to W&LE's request f o r 
haulage/trackage r i g h t s access to indu s t r i e s and f a c i l i t i e s i n 
and around Toledo, OH. Ohio notes i n p a r t i c u l a r that d i r e c t 
interchange between W&LE and the Ann Arbor Railroad would be 
mutually b e n e f i c i a l to both railroads, and w i l l assist both i n 
recovering revenues that each would otherwise stand to lose as a 
result of the Transaction. See, also. Stern V.S. at 9, OAG-4. 
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s i t u a t i o n s that w i l l arise as various Conrail l i n e s throughout 

the state are divided between NS and CSX. Such " l - t o - 2 " impacts 

are most acute for those shippers who r e l y heavily on the 

economies of s i n g l e - c a r r i e r (or " s i n g l e - l i n e " ) r a i l service to be 

able to successfully market t h e i r products. In Ohio, three 

aggregate and limestone f a c i l i t i e s w i l l be especially hard h i t as 

" l - t o - 2 " shippers -- National Lime and Stone Company 

("National"), Wyandot Dolomite, Inc. ("Wyandot") and Martii. 

Marietta Materials, Inc. ("MMM"). Because the l i n e d i v i s i o n s 

r e s u l t i n q from the Transaction w i l l present each of these 

shippers with less e f f i c i e n t r a i l service than they receive 

today, the Board must act to grant the narrowly t a i l o r e d r e l i e f 

that these shippers have already requested. Should the Board 

f a i l to take appropriate remedial action, the consequences would 

be c r i t i c a l to Ohio's construction economy, would increase costs 

of State and loc a l lighway maintenance, and woc''d degrade Ohio's 

ail - q u a l i t y . 

As Ohio and the aggregate shippers have pointed out m 

e a r l i e r submissions, aggregate i s a low value produ.t, the 

transport costs of which t y p i c a l l y d i c t a t e a producer's market 

reach. In many cases, the length of haul requires the lower 

costs of r a i l service for stone to be economically marketed at 

a l l . Because of the t i g h t margins associated with aggregate 

transport, shippers depend upon the lower costs and other 

operating e f f i c i e n c i e s associated with s i n g l e - c a r r i e r service. 
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As mentioned abcve. National, Wyandot, and MMM have 

submitted to the Board the p a r t i c u l a r adverse impacts each w i l l 

suffer as a re s u l t of the Transaction. Each has presented the 

Board with requests for conditions that are narrowly t a i l o r e d and 

are c a r e f u l l y drawn so as to require those who would otherwise 

create the " l - t o - 2 " s i t u a t i o n s ( s p e c i f i c a l l y , NS and CSX) to 

shoulder the r e s p o n s i b i l i t i e s f o r correcting them None of these 

three aggregate shippers has received a proposal from the 

Applicants that would resolve for the long term the adverse "1-

to-2" im.pacts of the Transaction.'' 

The Board can and must act to impose the r e l i e f 

requested by National, Wyandot, and MMM. To begin with, there i s 

l i t t l e doubt that the Applicants do not desire add i t i o n a l 

aggregate business. (In f a c t , i n the case of at least one of 

these shippers Wyandot -- the Applicants have made clear that 

they would rather that W&LE be designated to provide the 

necessary s i n g l e - c a r r i e r service. See, Seale RVS at 7 . ) 

Ohio notes that the Applicants have suggested that they 
couid devise c e r t a i n " j o i n t - l i n e " operating arrangements that 
would allegedly r e p l i c a t e the e f f i c i e n c i e s of s i n g l e - c a r r i e r 
service. While the Applicants may suggest that they could 
undertake such arrangements, t h e i r actions speak much louder than 
t h e i r words. In f a c t , Ohio understands that not one of these 
three aggregate shippers has received a proposal from the 
Applicants that would ensure the same operating and cost 
e f f i c i e n c i e s as they receive today. 

Ohio recognizes that W&LE stands m a po s i t i o n to 
prcviae single - c a r r i e r service for both National and Wyandot, as 
an a l t e r n a t i v e to the r e l i e f that those two shippers have 
requested on. October 21, 1997. In order f o r W&LE to be able to 
provide service replacing the " a l l - C o n r a i l " service that National 
and Wyandot receive today, W&LE would need to obtain trackage 
r i g h t s access to stone d i s t r i b u t i o n terminals at Wooster and 
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Nonetheless, the Board must weigh the needs of these shippers, 

and the i n t e r e s t s ot the public generally against the Applicants' 

designs to avoid less "convenient" t r a f f i c . Concerning these 

aggregate shippers, the Transaction would impose operating 

i n e f f i c i e n c i e s hat the Board has the a u t h o r i t y and the duty to 

remedy.'' In t h i s regard, Ohio strongly agrees with the Board 

in i t s observation that loss of s i n g l e - l i n e service as a 

consequence of a r a i l r o a d transfer wouid take the r a i l r o a d system 

backwards. (UP/SP at 158). Clearly, maintaining s i n g l e - c a r r i e r 

service f o r National, Wyandot, and MMM, where each of these 

c a r r i e r s enjoys such service today i s e n t i r e l y consistent with 

Ohio's i n t e r e s t s . For these reasons, Ohio urges that the Board 

grant the requests of National, Wyandot and MMM i n f u l l . 

As ti.e Board can see, Chio does not embrace the 

National I n d u s t r i a l Transportation League's ("NITL") Settlement 

Agreement with the Applicants (hereinafter, the "NITL Settlement 

Agreement") because i t provides inadequate protection f o r 

National, Wyandot, and MMM. In essence, the NITL Settlement 

Agreement provides a three-year moratorium on service rates t c r 

Allianr- f , OH and acce.s to National Quarry at Bucycus. 

The Board is both authorized and mandated to act i n the 
i.Mterests of these shippers because i t i s required under 49 
U..1.C. §11324fb)(l) to preserve adequate transportation to the 
public, and i t i s r e q u i r e l under 49 U.S.C. §10101(3) and (14) to 
promote e f f i c i e n t r a i l t r anspcrtation services and to promote 
energy conservation. Clearly, none of these important s t a t u t o r y 
mandates w i l l be served i f receivers of stone i n Ohio must resort 
to a larger degree on e i t h e r -- (1) more expensive and less 
e t f i c i e n t two-carrier service, or (2) costly, road-damagmg, 
highway congesting, and a i r p o l l u t i n g truck transport. 
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" l - t o - 2 " shippers a f t e r the transaction i s consummated. The 

agreement does not address service i n e f f i c i e n c y questions, nor 

does i t adequately protect shippers three years down the l i n e . 

In t h i s respect, the NITL Settlement Agreement glosses over the 

fundamental adverse impacts of the transaction, and buys f or 

National, Wyandot, and MMM what amounts to a three-year "stay of 

execut ion." 

ASHTA Chemical. Inc. 

ASHTA Chemical, Inc. (ASHTA) i s one of the largest 

shippers ot chemical products i n Ashtabula, OH and i s a c t i v e l y 

p a r t i c i p a t i n g i n t h i s proceeding. ASHTA cu r r e n t l y ships i t s 

products c l a s s i f i e d as hazardous materials to customers 

throughout the continental United States and Canada. 

As a res u l t of the proposed Transaction, CSX w i l l gain 

exclusive control of Conrail's east-west Chicago r a i l l i n e on 

which ASHTA's manufacturing f a c i l i t y i s located. CSX intends to 

continue to ship a l l of ASHTA's t r a f f i c to Buffalo, NY, f o r 

switching to ASHTA's customers i n southern and western locations. 

These shipping arrangements are i n e f f i c i e n t and o f f e r no 

competitive a l t e r n a t i v e s to ASHTA as they do not o f f e r access to 

NS. ASHTA has argued that a reciprocal s'itching arrangement, 

for wliich ASHTA would pay a reasonable fee (see ASHTA-11) would 

avoid t h i s unnecessary and costly movement of f r e i g h t through 

Buffalo, NY. 

CSX and NS have suggested that t h e i r a c q u i s i t i o n of 

Conrail w i l l r e s u l t i n the improvement of service yet the 
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proposed a c t i o n w i l l have an adverse impact on ASHTA's a b i l i t y t o 

ship t h e i r products d i r e c t l y south on NS. NS could serve ASHTA 

at C o n r a i l ' s West Yard i n Ashtabula; however, CSX w i l l c o n t r o l 

the West Yard and refuses t o consider r e c i p r o c a l s w i t c h i n g or any 

other arrangement which would allow NS t o pr o v i d e more e f f i c i e n t 

r o u t i n g of ASHTA's product t o i t s customers. (See Christopher 

Jennings l e t t e r dated October 2, 1997, E x h i b i t D t o ASHTA-11). 

Despite the i n e f f i c i e n c i e s produced by the c i r c u i t o u s 

r o u t i n g of ASHTA's shipments, CSA w i l l not agree t o a r e c i p r o c a l 

s w i t c h i n g arrangement t h a t w i l l a l l o w ASHTA t o s h i p on NS' n o r t h -

south l i n e . ASHTA has determined t h a t t h e r e are no economically 

f e a s i b l e c o m p e t i t i v e a l t e r n a t i v e s a v a i l a b l e t o i t i f the 

Transaction i c approved as proposed and, w i t h o u t a p p r o p r i a t e 

r e l i e f ASHTA maintains t h a t i t w i l l be put at a c o m p e t i t i v e 

disadvantage. 

Ohio s t r o n g l y f a v o r s remedial measures t h a t w i l l 

e l i m i n a t e unnecessary c i r c u i t o u s movement of hazardous m a t e r i a l s 

as very much i n the p u b l i c i r i t e r e s t . I n a d d i t i o n , ASHTA has 

advised t h a t a s u b s t a n t i a l number of i t s e x i s t i n g s i n g l e r a i l r o a d 

shipments Wvouid become i n e f f i c i e n t and more c o s t l y two c a r r i e r 

r a i l shipments (a "1 t o 2" s i t u a t i o n ) absent a p p r o p r i a t e remedial 

measures. Ohio supports ASHTA i n the r e l i e f i t seeks. 

Ann Arbor A c q u i s i t i o n Corporation 
d/b/a Ann Arbor R a i l r o a d 

Quite simply, Ohio's support of the Ann Arbor R a i l r o a d 

("AARR") responsive a p p l i c a t i o n springs from the State's i n t e r e s t 

i n p r e s e r v i n g the ser v i c e s t h a t AARR provides i n northwestern 
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Ohio. As was made c l e a r i n AARR's responsive a p p l i c a t i o n f i l e d 

on October 31, 1997, and i n Ohio's comments of December 15, 

1997, AARR stands t o lose s u b s t a n t i a l revenues as a r e s u l t of 

the proposed T r a n s a c t i o n . Most of the d e b i l i t a t i n g revenue 

losses AARR w i l l i n c u r r e l a t e t o t r a f f i c the A p p l i c a n t s w i l l be 

able t o d i v e r t away from AARR l i n e s . A d m i t t e d l y , such t r a f f i c 

d i v e r s i o n s would f l o w from new op e r a t i n g and r o u t i n g e f f i c i e n c i e s 

t h a t the A p p l i c a n t s would enjoy post-Transaction, but they a l s o 

t h r e a t e n AARR's f u t u r e economic h e a l t h and i t s a b i l i t y t o provide 

e s s e n t i a l s e r v i c e s t o i t s customers, i n c l u d i n g customers i n Ohio. 

Ohio need not r e v i s i t here the a r r a y of economic 

c a l a m i t i e s t h a t would b e f a l l AARR i n the event t h a t the 

Tran s a c t i o n i s consummated w i t h o u t a p p r o p r i a t e p r o t e c t i v e 

c o n d i t i o n s . That i s evidence already w e l l - p r e s e n t e d i n AARR's 

e a r l i e r f i l i n g s . I t i s s u t f i c i e n t t o note t h a t Ohio regards AARR 

as an e s s e n t i a l r a i l s e r v i c e p r o v i d e r w i t h i n the S t a t e . 

Furthermore, Ohio recognizes t h a t , w i t h o u t expanded access t o 

markets not new a v a i l a b l e t o AARR, t h a t c a r r i e r ' s f u t u r e i s m 

seriou s jeopardy. 

Ohio does not request t h a t the A p p l i c a n t s forego the 

new r o u t i n g and o p e r a t i n g e f f i c i e n c i e s ( b e n e f i t s t h a t s p r i n g , i n 

part , because the A p p l i c a n t s w i l l be able t o by-pass AARR 

trackage and interchanges) t h a t w i l l be a v a i l a b l e t o them, post-

T r a n s a c t i o n . Ohio asks only t h a t the Board recognize the s e r i o u s 

revenue losses AARR would s u f f e r and fa s h i o n remedies designed t o 
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enable AARR to survive. Consistent with t h i s objective, Ohio 

c a l l s upon the Board to permit AARR access to adequate, 

"replacement" revenue opportunities through expanded operating 

ri g h t s and maiket access. 

Centerior Energy Corpo^at ion 

Ohio continues to avidly support Centerior Energy 

Corporation ("Centerior") -- a Cleveland - based e l e c t r i c company 

with subsidiary-owned plants i n such places as Ashtabula, 

Eastlake, and Cleveland, OH. As a result of the Transaction, i t 

is l i k e l y that Centerifjr's a b i l i t y to compete against other area 

e l e c t r i c i t y producers vvill be s i g n i f i c a n t l y eroded. The ham: 

Centerior faces r e s u l t s p r i m a r i l y from the fact that Centerior's 

f a c i l i t i e s w i l l become " l - t o - 2 " industries, and w i l l have to 

depend upon j o i n t NS-CSX service where today i t can receive steam 

coal i n s i n g l e - l i n e service from Conrail. Because Centerior's 

a b i l i t y t o (1) provi^le c ost-effective power to nearby Ohio 

communities and (2) compete with power plants i n the D e t r o i t area 

is of c r i t i c a l public interest to the State, Ohio urges the Board 

•o impose the p r o t e c t i v e conditions that Centerior requested on 

October 21, 1997. 

In support of Centerior, Ohio notes that the primary 

sources of coal f o r Centerior's power plants at Eastlake and 

Ashtabula are mines located i n Ohio. Today, Ohio coal f o r 

Centerior's power plants i s carried from o r i g i n to d e s t i n a t i o n by 

just one c a r r i e r -- Conrail. However, i f the Trar./act ion i s 

implemented as proposed, NS w i l l serve Ohio's major coal 
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producers, but only CSX w i l l serve Cent t r i o r ' s Eastlake, Lake 

Shore and Ashtabula plants. Obviously, the result of t h i s 

d i v i s i o n of Conrail assets w i l l leave Centerior i n the unenviable 

p o s i t i o n of facing -~ whether one, two, or three years from the 

date ot 'consummation of the transaction higher d e l i v e r y costs 

and less e f f i c i e n t service for i t s closest available steam coal 

sources. 

Ohio recognizes that, whether i t ta'.ces place 

immediately post consummation or three years thereafter, 

Centerior w i l l pay a higher d e l i v e r y price for coal. This, of 

course, a f f e c t s the competitiveness of Centerior-generated 

e l e c t r i c i t y when compared to other e l e c t r i c u t i l i t i e s located m 

the area. This i s an especially g a l l i n g matter f o r Centerior and 

Ohio consumers, because other nearby e l r c t r i c u t i l i t i e s i n 

Michigan and Pennsylvania stand to benefit from expanded 

competitive r a i l access. In p a r t i c u l a r , the "Detroit Shared 

Assets Area" w i l l open up j o i n t access to c e r t a i n Detroit area 

( .• -rt ic u t i l i t i e s , b etter enabling these Centerior competitors 

to use previously unavailable r a i l competition to lower t h e i r 

coal transportation costs. 

Ohio i s aware of the Applicants's Settlement Agreement 
wi t i i the National I n d u s t r i a l Transportation League. This 
agreement assertedly addresses so-called " l - t o - 2 " s i t u a t i o n s , but 
i n fact only provides an e f f e c t i v e three-year stay of execution. 
The NITL .Agreemerit does not a f f o r d Centerior economical access to 
other Ohio-based coal producers -- coal mines not now u t i l i z e d by 
Centerior, but ones from whom Centerior could today receive coal 
in Conrail s i n g l e - c a r r i e r service. 
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Ultimately, the result of the Transaction, absent the 

r e l i e f Centerior seeks and Ohio supports, i s a r b i t r a r i l y to skew 

the l o c a l e l e c t r i c generating market i n favor of non-Ohio 

u t i l i t i e s . As i t has done i n contemplation of the North American 

Free Trade Agreement ("NAFTA") when granting r e l i e f t o the Texas-

Mexican Railroad (and more d i r e c t l y the Laredo gateway) i n the 

UP-SP r a i l r o a d merger,'" the Board should take action to promote 

a level playing f i e l d in support of the fed e r a l l y mandated de

regulation of the e l e c t r i c u t i l i t y industry. For these reasons, 

Oiiio urges the Board to grant Centerior the r e l i e f i t has 

requested. 

V i a b i l i t y of Neomodal Terrninal 

The state of the a r t Neomodal Terminal at Navarre, OH, 

was b u i l t with the assistance of State and federal funding to 

f a c i l i t a t e intermodal movements of t r a f f i c that would otherwise 

burden Ohio's highways. Ohio continues i n i t s support of the 

Stark Development Board and the W&LE i n urging the Board to 

mandate pr o t e c t i v e conditions to assure that u t i l i z a t i o n and 

v i a b i l i t y of Neomodal intermodal f a c i l i t i e s w i l l not be 

underm.ined as a result of the proposed Transaction.'' 

The new r a i l routes CSX and NS propose to acquire from 

Conrail )iave caused both railroads to re-examine t h e i r intermodal 

options. CSX, which does market Neomodal t r a f f i c now i s planning 

to c a p i t a l i z e on acquiring access to Cleveland by g r e a t l y 

UP.'SP, •;upra. 

OAG-4, pp. 16, 17; and O'Leary V.S. W&LE-7 at 89. 
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expanding C o n r a i l ' s Collinwood Yard intermodal t e r m i n a l . 

(CSX/NS-176). With an expanded t e r m i n a l i n such close proximit'^ 

t o Navarre, i t i s u n l i k e l y t h a t CSX would a g g r e s s i v e l y market the 

Neomodal s i t e . For i t s p a r t , NS has st a t e d t h a t i t i s l o o k i n g t o 

replace cramped Cleveland f a c i l i t i e s w i t h a new f a c i l i t y i n the 

Cleveland area. ^V.S. Chr i s t o p h e r P. Warren, CLEV-9, p. 3 ) . 

Ohio i s concerned t h a t such new t e r m i n a l s would 

adversely impact on the f u t u r e u t i l i z a t i o n of the Neomodal 

te r m i n a l by drawing intermodal t r a f f i c from, the Canton area. At 

the same time, increased t r u c k t r a f f i c i n t o the congested 

Cleveland area would add t o t h a t region's w o r r i e s i n terms of 

increased a i r p o l l u t i o n and noise and added burdens on an already 

overburdened r a i l r o a d i n f r a s t r u c t u r e i n neighborhoods surrounding 

•he Collinwood yard (Warren V.S., CLEV-9, p. 4 ) . Ohio ] o i n s 

Cleveland i n u r g i n g t h a t CSX and NS should be r e q u i r e d t o 

consider a l t e r n a t i v e s t h a t would a l l e v i a t e such unwelcome impacts 

on Cleveland. (Comments, p. 5, CLEV-15). Further u t i l i z a t i o n of 

the Neomodal f a c i l i t y would serve t o accommodate t h a t o b j e c t i v e . 

C l e a r l y the prospects f o r economic v i a b i l i t y of the 

Neomodal f a c i l i t y would be sever e l y damaged i n the event the 

Board g r a n t s the Primary A p p l i c a t i o n without p r o t e c t i v e 

c o n d i t i o n s which would f o s t e r increased u t i l i z a t i o n of the 

f a c i l i t y . Since W&LE S3rves t h a t f a c i l i t y , such c o n d i t i o n s would 

a l s o serve t o m i t i g a t e some of the l o s t revenue W&LE w i l l s u f f e r 

trom a grant of the A p p l i c a t i o n . At the same time the requested 

c o n d i t i o n s would serve t o a l l e v i a t e some of the environmental 
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problems that otherwise would result from a grant of tho Primary 

Application. 

Provision for M i t i g a t i o n of Safety 
and Environmental Impacts 

Ohio has no fewer than 27 l i n e segments that would 

experience increases i n r a i l t r a f f i c that meet or exceed the 

Board's environmental analysis threshold ot 8 or moie t r a i n s per 

day. ' Because urbanization of Ohio followed const r'uct ion of 

many of these l i n e s , the main l i n e system often bisects the 

center of Ohio's con:munities. Some of Ohio's most densely 

populated areas would experience a serious escalation i n problems 

with at grade highway r a i l cros' ings as a result of proposed 

increases i n r a i l t r a f f i c . These problems include the untenable 

prospect of increased crossing accidents, decreased emergency 

response time when police, f i r e and atnbulance vehicles are 

delayed at crossings and increased noise and a i r p o l l u t i o n . 

I n dividual Ohio com.munities such as Fostoria are 

confronted with very serious problems that would r e s u l t from 

increased t r a i n t r a f f i c . Currently an average of 84 t r a i n s a day 

pass through Fostoria on 3 d i f f e r e n t l i n e s . A f t e r the proposed 

a c q u i s i t i o n of Conrail lines by CSX and NS, the number of t r a i n s 

moving through Fostoria w i l l escalate by nearly 30 percent to 108 

t r a i n s per day. In addition, many t r a i n s t r a v e l i n g through 

Exhibit 1 appended to Ohio's "Responses to Draft 
Finvironmental Impact Statement and Request f o r Protective 
Conditions" shows the lo c a t i o n of Ohio l i n e segments that w i l l 
experience increases of as many as 40 t r a i n s a day under current 
operating plans which would be implemented by applicants. 
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Fostoria would be t r a v e l i n g at slower speeds as they switch from 

•̂ ne main l i n e to another or cross over the l i n e of another 

r a i l road. 

With the increased t r a i n volume r e s u l t i n g from the 

proposed a c q u i s i t i o n , one or more at grade crossings i n Fostoria 

w i l l be blocked over 6 cf the 24 hours, which i s over 25 percent 

cf the day.'' That s i t u a t i o n would present an i n t o l e r a b l e 

roadblock for Fostoria i n i t s e f f o r t s to provide i t s residents 

with adequate emergency, police, f i r e and ambulance service. As 

a result Ohio has joined with Fostoria i n urging that CSX and NS 

be required to b u i l d 3 grade separations to a l l e v i a t e the impact 

of increased r a i l t r a f f i c . " 

Despite the d i r e s i t u a t i o n faced by Fostoria, SEA's 

Draft Envi-onmental Impact Statement did not address the c r i t i c a ' 

need for the construction of grade separations i n that community 

in the event t h ^ Application i s granted. Other Ohio communities 

tace s i m i l a r safety consequences which would be d i r e c t l y related 

to proposed increases i n t r a f f i c of between 20 and 30 t r a i n s a 

day. Increases of t h i s magnitude w i l l cause serious problems m 

emergency s i t u a t i o n s when tracks subject to substantial rncreases 

in u t i l i z a t i o n must be crossed by police, f i r e and ambulance 

Currently, t r a i n movements block one or more crossings 
4.0 liours. The prospective increase i n t r a m t r a f f i c w i l l mean a 
30 percent increase i n such blockage which w i l l mean l i f e or 
death i n extremis circum.stances. 

"Responsive Comments to Draft Environmental Impact 
Statement and Request f o r Protective Conditions", pp. 26-33, and 
"Conrail A c q u i s i t i o n Fostoria Remed.Lation Study", appended to 
that submission as Exhibit 4. 
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v e h i c l e s . To m i t i g a t e these p u b l i c s a f e t y problems, grade 

separations may a l s o be needed i n numerous smaller Ohio 

communities, many not even mentioned i n the D r a f t EIS. Thus f a r , 

w i t h only one excep t i o n (Greenwich) n e i t h e r CSX nor NS has 

committed t o p r o v i d e grade separations f o r any of the small 

communities t h a t w i l l experience the impact of proposed increases 

i n r a i l t r a f f i c . 

Ohio agrees w i t h SEA's co n c l u s i o n t h a t c r o s s i n g delay 

issues are most e f f e c t i v e l y r e s olved when the J o i n t A p p l i c a n t s 

work together w i t h s t a t e and l o c a l highway o f f i c i a l s on a 

cooperative b a s i s . " A concrete exa.nple of the e f f e c t i v e r e s u l t s 

t h a t can be achieved through such co o p e r a t i o n i s the agreement 

which was ne g o t i a t e d between CSX and Ohio o f f i c i a l s t o enhance 

s a f e t y at p u b l i c grade crossings l o c a t e d along 75 miles of the 

B&O c o r r i d o r extending from Greenwich, OH t o the Ohio-Indiana 

border.'- Ohio s e l e c t e d t h i s c o r r i d o r f o r e a r l y focus because i t 

contains a la r g e nur-' er of p a s s i v e l y p r o t e c t e d crossings and post 

a c q u i s i t i o n t r a f f i c i s p r o j e c t e d t o more than double on c e r t a i n 

p o r t i o n s of the c o r r i d o r . This important p u b l i c s a f e t y agreement 

f a i r l y a l l o c a t e s costs of s a f e t y upgrades and includes p r o v i s i o n s 

t h a t PUCO and ORDC work c l o s e l y w i t h l o c a l communities t o 

Dr a f t EIS Executive Summary, p. ES-3 served Dec. 12, 
1997. 

The B&O C o r r i d o r Agreement was approved and adopted by 
the P u b l i c U t i l i t i e s Commission of Ohio on November 25, 1997. 
(See E x h i b i t 3 appended t o Ohio's "Responsive Comments t o D r a f t 
Environmental Impact Statem.ent and Request f o r P r o t e c t i v e 
Condit i o n s " . 
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are committed to appropriate m i t i g a t i o n agreements with state and 

community o f f i c i a l s . Indeed the relevant regulations provide 

that "the [Board] w i l l withhold a decision, stay the e f f e c t i v e 

date of any exemption or impose appropriate conditions upon any 

au t h o r i t y granted when an environmental . . . issue has not yet 

been resolved."" In t h i s regard i t i s noteworthy that the Board 

recently found i t appropriate to l i m i t merger related increases 

i n t r a f f i c through Reno and Wichita pending approval of s p e c i f i c 

m i t i g a t i o n measures for those communities. (UP/SP, supra) . 

While Applicants strongly oppose such a ptep complaining that i t 

might delay the benefits they seek to derive from t h i s 

Application, Ohio urges there i s no better motivation to prompt 

Applicants to focus now on the serious safety and environmental 

ram i f i c a t i o n s of t h e i r proposed operating plans and to exjjedite 

constructive arrangements si m i l a r to the B&O Corridor Agreement. 

While Applicants are anxious to derive economic benefit from 

t h e i r proposed Transaction, i t i s , a f t e r a l l , the Ohio 

constituents located i n affected r a i l corridors and communities 

who w i l l be impacted by substantial increases i n r a i l t r a f f i c and 

who would )iave to face the public safety and environmenta") 

consequences of dramatic changes sought for the bci-jetit of 

Applicants. Ohio maintains that i t i s e n t i r e l y appropriate that 

Applicants be required to p a r t i c i p a t e i n solving the adverse 

safety and environmental ramifications of t h e i r proposal before 

49 C.F.R. § 1105 .10(f) . 
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i d e n t i f y grade crossing locations that could be closed 

permanently as an a l t e r n a t i v e to construction of warning devices. 

The milestone corridor agreement resulted from 

constructive negotiations between CSX and Ohio o f f i c i a l s who were 

motivated to mitigate safety problems that would otherwise result 

from substantial increases i n t r a f f i c over t h i s c o r r i d o r . 

The B&O Agreement demonstrates the effectiveness of 

results from negotiations i n v o l v i n g interested r a i l and public 

o f f i c i a l s . However, t h i s was but the i n i t i a l step i n adequately 

addressing a c q u i s i t i o n related safety and environmental concerns. 

Ohio urges that a p p l i c a t i o n of the same formula i s by far the 

best way to achieve e f f e c t i v e r e solution of serious safety and 

environmental problems that would arise from proposed increases 

i n r a i i t r a f f i c over s p e c i f i c corridors and t.hrough Ohio 

communities. Ohio i s convinced that d i r e c t negotiations between 

motivated stakeholders .̂an best achieve adequate r e s u l t s , 

including commitments of resources and funding, to resolve 

a c q u i s i t i o n related problems i n the public i n t e r e s t . 

Ohio o f f i c i a l s are ready, w i l l i n g and able to continue 

working with Applicants to achieve remeditation agreements i n the 

interest of Ohio corridors and communities that w i l l be severely 

impacted by operating changes CSX and NS propose to e f f e c t . 

Ohio urges that the best possible way to ensure that 

serious Transaction related safety and environmental problems 

faced by Ohio corrid :)rs and communities i s to require that no 

significant increases in t r a f f i c can be effected until applicants 
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they commence changes that would result i n serious safety and 

health problems f o r Ohio. 

Ohio also experiences a large vc;Jume of hazardous 

materials movements through i t s borders md thus i t c l e a r l y has a 

vested i n t e r e s t i n safe r a i l transportf.tion of hazardous 

materials. In view of substantia] -increases i n hazardous 

materials t r a f f i c that would move through c e r t a i n areas of Ohio 

under operational changes proposed by Applicants, Ohio has urged 

that Applicants be required to expand current employee and public 

emergency response t r a i n i n g . In addition, Ohio urges that Joint 

Applicants be required to fund equipment purchases, advance 

hazardous materials t r a i n i n g and a c t i v e l y p a r t i c i p a t e in 

implementation of constructive emergency response plans which 

w i l l be necessitated by substantial increases i n hazardous 

material.3 t r a f f i c over s p e c i f i c routes, p a r t i c u l a r l y i n view of 

the fact that many impacted areas must current l y r e l y on 

voluntary emergency services. To assure maximum e f f o r t to avoid 

calamities r e s u l t i n g from substantial hazardous materials 

movements, Ohio urges that Applicants should be subjected to 

continuing Board oversight for at least f i v e years and to 

monetary sanctions for patterns of v i o l a t i o n s of key route and 

major key route conditions. 

Essential Relief f o r Cleveland 

The Greater Cleveland area i s confronted w i t h 

tremendous safety and environmental problems that would d i r e c t l y 

r e s u l t from the proposed d i v i s i o n of Conrail l i n e s and 
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substantial increases i n t r a i n t r a f f i c over selected lines as 

contemplated by Applicants. Under the o r i g i n a l CSX/NS proposal, 

t r a i n densities on the NS iines through east Cleveland, west 

Cleveland, Lakewood, Rocky River, Bay Village, Avon Lake and 

other area communities would increase from 14 per day to 34 per 

day. This d r a s t i c change would bring about severe grade crossing 

safety, emergency vehicles access and q u a l i t y of l i f e problems 

for the area. While NS subsequently proposed re-routing of some 

tr a i n s to a l l e v i a t e some of the problems, i t also asserted that 

the public should pay a substantial portion of the costs of 

re l i e v i n g the burden the Transaction w i l l place on the public. 

Forcing such a f i n a n c i a l burden on the public i s hardly 

appropriate when the problem would be created solely because of 

private benefits sought by NS i n t h i s proceeding. Reliance on 

public funding i s p a r t i c u l a r l y troublesome when considering that 

additional re-routing r e l i e f can be achieved by using the lines 

of the W&LE. Evidence of the fact that the Applicants have not 

explored t h i s a l t e r n a t i v e i s demonstrated by the fact that 

neither NS nor CSX have held substantive discussions with W&LE 

since October 1997. I f the so-called Cloggsville connection and 

associated grade separations are not funded or W&LE re-routing i s 

not negotiated, the Board should mandate t r a i n l i m i t s to protect 

public safety. 

Under the Applicants' proposed operating plans volumes 

of hazardous materials carried through some east Cleveland 

neighborhoods would increase from zero to 44,000 carloads a year 

34 



without any s i g n i f i c a n t m i t i g a t i o n of the r e s u l t i n g hazard for 

area residents. At the saiae time the volume of hazardous 

materials carried through the University C i r c l e area, the 

region's second largest employment center, would dramatically 

increase by over 1100 percent from 7,000 carloads to 81,000 

carloads a year without any s i g n i f i c a n t m i t i g a t i o n . 

Train volume through the City of East Cleveland and 

neighborhoods on the east side of Cleveland are proposed to 

increase from 3 and 7 t r a i n s a day to 44 t r a i n s per day over 

elevated tracks that pass close by the bedroom windows of 

thousands of area residents. On February 17, 1998, CSX and East 

Cleveland reached an accommodation, but that agreement did not 

address the issue ot hazardous materials t r a f f i c and did not 

addrecj noise m i t i g a t i o n issues raised by the City of Cleveland, 

In t h e i r current form CSX/NS operating plans would 

severely impact 68,000 people i n the City of Cleveland alone. Of 

those so affected, more than 50 percent are non-white and 35 

percent have households with income below the poverty l i r i e . ^ 

Capable r a i l r o a d engineers retained by the City of 

Cleveland and working i n close cooperation with the Ohio 

Development Commission have developed comprehensive a l t e r n a t i v e s 

to CS.\/NS operating plans which would eliminate the most severe 

impacts f o r tlie region by keeping t r a i n volume through east and 

See comprehensive summary of the substantial impacts of 
tlie proposed transaction i n Cleveland as set f o r t h i n "Comments 
of the City of Cleveland, Ohio, on the Draft Environmental Impact 
Statement", CLEV-9 f i l e d October 21, 1997. 
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west side neighborhoods at about t h e i r current levels. Under the 

Cleveland a l t e r n a t i v e the only place where t r a i n volum.e wc';ld 

s i g n i t i c a n t l y increase would be through i n d u s t r i a l areas. 

The Cleveland plan would assure that NS t r a f f i c would 

not cross CSX t r a f f i c at grade. To do so, Cleveland has proposed 

that two r a i l l i n e s that now cross at grade i n Berea be grade 

separated. Several rail/highway grade separations are also 

included in the plan.'"' 

The re-routing of t r a i n t r a f f i c as contemplated i n the 

Cleveland plan would involve s i g n i f i c a n t d o l l a r costs of between 

$148 m i i i i o n ( a l t e r n a t i v e 2) and $172 m i l l i o n ( a l t e r n a t i v e 1). 

However, the severe safety crossing delay, hazardous materials, 

noise and environmental issues raiced by Cleveland c l e a r l y 

warrant such m i t i g a t i o n at the expense of Applicants who stand to 

realize tremendous increases i n revenue and p r o f i t s as a result 

of the proposal which w i l l otherwise cause severe adverse impacts 

on the area. A l t e r n a t i v e l y , the Board can relie v e Cleveland 

issues by t r a i n l i m i t s and by mandating that CSX make more usage 

of I t s trackage r i g h t s over the NS lake f r o n t l i n e . 

Ohio stands with Cleveland i n i n s i s t i n g that the 

proposed Transaction cannot be found to be m the public i n t e r e s t 

unless and u n t i l App^licants have committed to m.itigation of the 

serious Transaction related safety and environmental impacts 

including adoption of re-routing options such as those proposed 

See Comments of the City of Cleveland. Ohio on The 
Draft Environmental Impact Statement. CLEV-10, f i l e d February 2, 
1998 . 
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by the City of Cleveland. In any event, the Board should 

r e s t r i c t Applicants from increasing t r a f f i c levels over seriously 

impacted routes and through adversely affect.id communities u n t i l 

m i t i g a t i o n agreements have been concluded. 

Impact on Rail Labor 

Ohio i s very much aware of the p o t e n t i a l consequences 

of the proposed Transaction on r a i l r o a d employees located 

throughout the State Of p a r t i c u l a r concern to Ohio i s the 

projected net loss of approximately 450 Ohio based r a i l r o a d jobs 

i f tne Transaction i s consummated. An addi t i o n a l 300 positions 

are projected to be transferred out of the State. 

Ohio considers statutory labor protection i s at best a 

safety net designed to cushion the economic impacts of a r a i l 

merger. I t does not prevent personal d i s r u p t i o n caused by job 

loss or d i s l o c a t i o n nor the loss to Ohio communities that would 

occur when r a i l employees and t h e i r families are forced to 

relocate. For these reasons Ohio has urged the Board to 

c a r e f u l l y consider the impact of the proposed Transaction on 

a.l fected employees and on the State and to impose the highest 

level of labor p r o t e c t i o n as appropriate i n the circumstances. 

Essential Oversight 

Should the Board u l t i m a t e l y determine that the proposed 

Transaction can be granted subject to conditions demonstrated to 

be necessary i n the public i n t e r e s t , Ohio has urged the Board to 

provide f o r phased implementation and a thorough pro-active post 

consummation process. In view of recent developments i n the west 
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i t i s a l l the more important that the Board assume a high degree 

of r e s p o n s i b i l i t y and assume a continued and a r t i v e leadership 

role to assure that t h i s Transaction w i l l unfcld i n a manner that 

i s least d i s r u p t i v e and harmful to affected shippers, r a i l r o a d 

employees and communities. 

Ohio urges that provision for oversight should extend 

for at least f i v e years and should include careful monitoring of 

trackage r i g h t s agreements between App^ icants and be subject to 

periodic reporting requirements concerning adequacy of service, 

safety, envircumental and competitive issues including assessment 

as to u t i l i z a t i o n of trackage r i g h t s granted i n connection with 

t h i s proceeding. The Board should also r e t a i n a u t h o r i t y to 

request a d d i t i o n a l information frorn Applicants or any other party 

of record as circumstances may warrant and to assure that a l l 

concerned par t i e s have access to e f f e c t i v e post-Transaction 

r e l i e f as warranted. 

Prominent among Ohio's concerns are the safety 

ramifications of a transaction of t h i s magnitude. During 

oversight the Board must be p a r t i c u i a r l y a l e r t that safety and 

environmental problems are i d e n t i f i e d ard pronptly resolved. The 

Board should also r e t a i n j u r i s d i c t i o n to assure that c o r r i d o r and 

other satety and environmental m i t i g a t i o n agreements are f u l l y 

in-.p 1 ement ed . In t h i s undertaking, Ohio urges that appropriate 

provisions must be made fo r active p a r t i c i p a t i o n by the Federal 

Railroad Administration and state agencies authorized to review 

and enforce safe r a i l r o a d practices. 
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Ass.iming the Primary Application i s granted i n some 

form, the Board should r e t a i n j u r i s d i c t i o n to ensure f u l l 

compliance with employee protection conditions. Ohio urges that 

i t i s p a r t i c u l a r l y important f o r the Board to estab l i s h and 

follow a schedule pursuant to which i t w i l l respond to progress 

reports and ensure that a l l concerned parties have access to 

e f f e c t i v e post transaction r e l i e f . In t h i s regard, Ohio deems i t 

essential that the Board must r i s e to the challenge of a 

Transaction of t h i s magnitude as an e f f e c t i v e enforcer of i t s 

decision. 

IV. 

CONCLUSION 

The ultimate question i n t h i s proceeding comes down to 

whether the proposed Transaction i s i n the public i n t e r e s t . Not 

long ago t h i s Board's predecessor summed up the fact o r s which 

must be weighed i n making such a determination as follows: 

For us to determine the public i n t e r e s t , 
we must balance the various competing 
interests involved. I t i s a fundamental 
p r i n c i p l e t h ^ t the public i n t e r e s t includes 
the i n t e r e s t of competing c a r r i e r s as well as 
the i n t e r e s t cf the general public. The 
public i n t e r e s t , however, must always be 
construed i n l i g h t of the national 
transportation policy, which i n part declares 
i t s purpose "to promote safe, adequate, 
economical, and e f f i c i e n t service i n 
transportation and among the several 
c a r r i e r s . " Southern Pac i f i c Co. Merger. 354 
I.C.C. 100, 111 (1977) . 

Ohio has weighed a l l of the aspects of the proposed 

d i v i s i o n of Conrail l i n e s between CSX and NS and remains 
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convinced t h a t the T r a n s a c t i o n i s not i n the best i n t e r e s t s of 

i t s communities and i t s i n d u s t r y and the r a i l network they depend 

upon f o r e s s e n t i a l t r a n s p o r t a t i o n s e r v i c e . I n i d e n t i f y i n g i t s 

most serious concerns, Ohio has proposed remedial measures which 

wouid a m e l i o r a t e the problems t h a t compelled the State t o oppose 

the Primary A p p l i c a t i o n . A l l of the measures proposed or 

supported by Ohio are deemed e s s e n t i a l as they would a l l e v i a t e 

s erious p u b l i c i n t e r e s t concerns t h a t weigh h e a v i l y against a 

grant of the Primary A p p l i c a t i o n . 

For a l l the above reasons, Ohio urges the Board t o deny 

the proposed A p p l i c a t i o n or i n the a l t e r n a t i v e , t o subject any 

grant of the requested a u t h o r i t y t o adoption of the s p e c i f i c 

c o n d i t i o n s and other measures as advocated by the State of Ohio 

m the p u b l i c i n t e r e s t . 
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BRL-7 

UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

—CONTROL AND OPERATING LEASE/AGREEMENTS— 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF OF 
CITY OF BAY VILLAGE, 
CITY OF ROCKY RIVER, 

AND CITY OF LAKEWOOD, OHIO 

Pursuant t o the schedule adopted f o r t h i s proceeding, t h e 

c i t i e s of Bay V i l l a g e , Rocky River, and Lakewood, Ohio 

( c o l l e c t i v e l y r e f e r r e d t o as "BRL") submit t h e i r b r i e f . BRL 

as s e r t t h a t the m i t i g a t i o n proposals of the Section of 

Environmental A n a l y s i s ("SEA") i n the December 12, 1997 D r a f t 

Environr.:;ntal Impact Statement ("DEIS") are i n c o n s i s t e n t w i t h the 

Surface T r a n s p o r t a t i o n Board's ("STB" or "Board") 

r e s p o n s i b i l i t i e s under (1) the ICC Term i n a t i o n Act of 1995 

("ICCTA"); (2) the N a t i o n a l Environmental P o l i c y Act ("NEPA"); 

and (3) the N a t i o n a l F r e i g h t T r a n s p o r t a t i o n P o l i c y of the U.S. 

Department of T r a n s p o r t a t i o n ("DOT"). 

BRL f u r t h e r a s s e r t t h a t the Board should order, as a 

c o n d i t i o n of i t s approval of the C o n r a i l A c q u i s i t i o n , t h r e e 
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measures t o m i t i g a t e the environmental ( p u b l i c h e a l t h and s a f e t y ) 

impacts of the N o r f o l k Southern Railway Company's ("NS") proposal 

t o increase t r a f f i c on i t s Cleveland t o V e r m i l l i o n l i n e segment 

("Line Segment") . 

F i r s t , the Beard should mandate f u l l implementation of the 

m i t i g a t i o n measures proposed by NS on Novembtr 25, 1997. Those 

m i t i g a t i o n measures, r e f e r r e d t o h e r e i n as the "Maestri Plan",' 

should be f u l l y funded by NS. 

Second, NS should be p e r m i t t e d no increase i n t r a f f i c volume 

over t h e Line Segment. 

F i n a l l y , the Board should r e t a i n j u r i s d i c t i o n f o r f i v e /earc-

t o ensure i t s a b i l i t y t o order f u r t h e r measures i n the event t h a t 

the e n vironmental impacts of the C o n r a i l A c q u i s i t i o n as m i t i g a t e d 

by t h e M a e s t r i Plan are more severe than they appear a t t h i s 

t i m e . 
I . BACKGROUND 

BRL'S concerns w i t h the proposed d ' v i s i o n and c o n t r o l of 

Consol i d a t e d R a i l Corporation by NS and CSX T r a n s p o r t a t i o n , I n c . 

a r i s e out of th e NS proposal t o increase t r a f f i c on the I ne 

' The elements of the M a e s t r i Plan are summarized 
hereinbelow. BRL note the NS a s s e r t i o n t h a t , even i f i t were t o 
agree t o the M a e s t r i Plan through n e g o t i a t i o n s w i t h BRL, t h a t 
agreement should not be made i formal c o n d i t i o n of Board approval 
of t h e C o n r a i l A c q u i s i t i o n . NS comments on the DEIS a t 2-13. NS 
i s wrong. The I n t e r s t a t e Commerce Commission ("TCC") has 
determined c o r r e c t l y t h a t c e r t a i n types of agreements r e q u i r e 
approval "because they a f f e c t not only the p r i v a t e i n t e r e s t s of 
the i n v o l v e d c a r r i e r s but a l s o the p u b l i c i n t e r e s t m a sound and 
e f f i c i e n t n a t i o n a l t r a n s p o r t a t i o n system as d e f i n e d by the 
I n t e r s t a t e Commerce Act." N o r f o l k Southern Corp. -- C o n t r o l — 
N o r f o l k & W. Rv. Co.. 366 I.C.C. 173, 240 (1982). 



Segment from a Base Case 13.5 t r a i n s per day to a Post-

Acq u i s i t i o n Case 34.1 t r a i n s per day. I f t h i s increase i n 

t r a f f i c were to be permitted, the r e s u l t i n g adverse environmental 

impacts — i d e n t i f i e d i n the DEIS and i n the BRL and DOT comments 

on the DEIS — would be f e l t by BRL residents i n v i r t u a l l y a l l 

facets of everyday l i f e . They also would be inescapable. The NS 

proposal would mean t h a t , on average, there would be one NS t r a i n 

every 4.; minutes on t h i s l i n e segment. A i r q u a l i t y would be 

degraded; railroad-generated noise would increase to levels 

unacceptable f o r r e s i d e n t i a l areas; pedestrians and s t r e e t 

t r a f f i c would be placed i n increased danger; s t r e e t t r a f f i c would 

be delayed; the a b i l i t y of public safety providers, i . e . p o l i c e , 

f i r e , and ambulance services, to reach victims i n a timely manner 

would be seriously degraded; and pr'>perty values would be 

reduced. 

As de t a i l e d i n BRL's comments on the DEIS, SEA's i n i t i a l 

evaluation of the public health and safety impacts on the Line 

Segment r e f l e c t s , i n t e r a l i a , NS's estimates of a d d i t i o n a l 

t r a i n s , which are bound to be minimized,- and r e f l e c t s other 

serious a n a l y t i c a l and evaluation errors. However, neither the 

understated impacts as determined by the DEIS nor the more 

serious impacts r e f l e c t e d i n the BRL comments are unavoidable. 

Both the ICC and the courts have recognized t h a t s e l f -
serving statements by a merging r a i l r o a d "are e n t i t l e d v-> l i t t l e 
credence." See Norfolk & W. Ry. Co. — Control — D e t r o i t . 
Toledo & Ironton R.R.. 360 I.C.C. 498, 512 at n. 27 (1979) and 
Lamoille Valley R.R. v. I.C.C. 711 F.2d 295, 318 (D.C. Cir. 
1983) . 



To t h e c o n t r a r y , as exp l a i n e d i n the November 25, 1997 l e t t e r 

from Bruno M a e s t r i , System D i r e c t o r , Environmental P r o t e c t i o n of 

NS,' an a l t e r n a t i v e r o u t e i s a v a i l a b l e f o r a l l , or v i r t u a l l y 

a l l , * t h e a d d i t i o n a l t r a i n s proposed f o r o p e r a t i o n by NS over t h e 

Line Segment. And, NS i s w i . l l i n g t o use t h i s a l t e r n a t i v e r o u t e . 

The one t h i n g t h a t NS i s u n w i l l i n g t o do i s t o pay f o r t h e 

c o n s t r u c t i o n necessary t o make t h i s a l t e r n a t i v e r o u t e v i a b l e . ' 

Reduced t o i t s e s s e n t i a l s , the NS approach t o t h i s 

t r a n s a c t i o n i s a simple one. On the one hand, NS proposes a 

c o n s o l i d a t i o n w i t h C o n r a i l t h a t w i l l p rovide i t "net o p e r a t i n g 

b e n e f i t s [read " p r o f i t s " ] i n a normal year of $553 m i l l i o n . " " On 

th e o t h e r hand, NS proposes t h a t the p u b l i c e i t h e r s u f f e r the 

e n v i r o n r e n t a l degradation t h a t would r t . s u l t from t h e 

c o n s o l i d a t i o n or pay the cost of the steps necessary t o e l i m i n a t e 

t h a t degradation.^ 

' This l e t t e r i s reproduced i n Volume 5C, Appendix S of the 
DEIS. See al s o DEIS Volume 2, NS Safety Inte g . a t i o n Plan, a t 196. 

* Mr. Ma e s t r i does not e x p l a i n the o p e r a t i o n a l reason why 
t h e proposed a l t e r n a t i v 3 r o u t e cannot be used f o r a l l of the 
a d d i t i o n a l t r a f f i c or, f o r t h r t t matter, why i t cannot be used f o r 
a l l t r a f f i c proposed f o r t h i s Line Segment. 

'' Mr. Maestri has estimated a cost of approximately $47 
m i l l i o n f o r the c o n s t r u c t i o n package o u t l i n e d i n h i s l e t t e r . NS-
57_p_00484. NS r e s t a t e s i t s demand f o r p u b l i c f u n d i n g a t page 5-
12 of i t s comments on the DEIS. 

* CSX/NS-18 a t 19, 

^ Among the costs contemplated by NS i s the suggestion that 
Lakewood close several grade crossings. DEIS, Volume 3B at OH-
139. This i s not an action the Boeird can require Lalctjwood to taKe 
and Lakewood has advised NS on more than one occasion that i t 
w i l l not close i t s s t r e e t s for the convenience of the r a i l r o a d . 
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BRL do not accept, and the Board should not accept, the 

"heads I win, t a i l s you lOae" bargain offered by NS. For the 

reasons stated herein, the Board should adopt BRL's proposed 

m i t i g a t i o n . 

I I . THE DEIS DOES NOT PROPOSE LEGALLY SUFFICIENT MITIGATION 

As an i n i t i a l matter, the Board should recognize that the 

" m i t i g a t i o n " proposals contained w i t h i n the DEIS are not l e g a l l y 

s u f f i c i e n t . The recommended m i t i g a t i o n f o r BRL i s as follows: 

20. NS s h a l l continue to consult with local and 
county government agencies, the Ohio 
Department of Transportation, elected 
representatives from the west Cleveland 
suburbs a.id the City of Cleveland, and other 
appropriate p a r t i e s to address concerns about 
t r a i n t r a f f i c increases on the Cleveland t o 
Vermilion r a i l l i n e segment (Nickel Plate 
Line). S p e c i f i c a l l y , NS s h a l l meet with 
these p a r t i e s t o negotiate a mutually-
acceptable binding agreement on the 
construction and funding a l l o c a t i o n of NS's 
preliminary a l t e r n a t i v e routing plan t o 
balance t r a i n t r a f f i c on the Cleveland to 
Vermilion r a i l l i n e segment and the Lakeshore 
Line through Berea, and associated 
improvements t h a t include new r a i l l i n e 
connections, possible grade separations, 
uprrrading warning devices at some 
highway/rail at-grade crossings, and 
highway/rail at-qrade crossing closures. The 
preliminary m i t i g a t i o n plan developed by NS 
was recently submitted to SEA. SEA i n v i t e s 
public comments on appropriate a l t e r n a t i v e 
m i t i g a t i o n t h a t the Board could require i n 
the event t h a t the parties cannot reach a 
mutually-acceptable binding agreement p r i o r 
to issuing the Final EIS.** 

BRL submit t h a t the quoted language does not co n s t i t u t e 

" DEIS, Volume 4 at 7-19, Section 7.2.4, paragraph 20. The 
wording of the preliminary SEA recommendation i n Volume 3B at OH-
140 i s s l i g i t l y d i f f e r e n t , but the substance appears to be the 
same. 



l e g a l l y cognizable "reccmmended m i t i g a t i o n . " Rather, as 

recognized i n the f i n a l sentence quoted above, the DEIS contains 

no recommended m i t i g a t i o n i n the hope tha t interested p a r t i e s can 

reach agreement with NS. Fa i l i n g t h a t , the DEIS e f f e c t i v e l y 

proposes t o " s t a r t from scratch" i n the FEIS. 

Given applicable court precedent, i t i s clear t h a t the 

Board's f i n a l order i n t h i s proceeding cannot adopt a 

"consultation" requirement i n l i e u of d e f i n i t i v e m i t i g a t i o n 

requirements. As the court stated i n State of Idaho By & Thru 

Idaho Pub. I ' t i l . v. I.C.C. 35 F.3d 585, 596 (D.C. Cir. 1994), 

... the conditions imposed by the Commission require 
only that Union Pacific consult with various agencies 
about the impacts of salvage; thus, only Union P a c i f i c 
w i l l be i r a po s i t i o n to assess the t o t a l environmental 
impact of salvage a c t i v i t i e s and p rform an 
"i n d i v i d u a l i z e d balancing analysis." We have held t h a t 
NEPA p r o h i b i t s such an abdicati:;u of regulatory 
r e s p o n s i b i l i t y i n favor of the regulated party. 

See also I l l i n o i s Commerce Com'n v. I . C C . 848 F.2d 1246, 1258 

(D.C Cir. 1988) . 

Simply stated then, the DEIS provides no guidance to the 

Board as to appropriate mitigation for BRL. Accordingly, BRL 

w i l l , in tha following sections of this brief, outline the 

statucory considerations fot .hat mitigation and summarize the 

facts and precedent supporting the mitigation BRL advocate. 

I I I . The ICC Termination Act of 1995 

Two sections of the ICC Termination Act of 1995 ("ICCTA") 

are c r i t i c a l vo the Board's consideration of the Conrail 

A c q u i s i t i o n and the BRL m i t i g a t i o n proposals. F i r s t , Section 

11324(c) requires the Board to approve the proposed transaction 
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i f i t i s "consistent with the public i n t e r e s t " " and authorizes 

the Board t o "impose conditions governing the transaction."'" 

Second, Section 10101(8) states that " I n regulating the r a i l r o a d 

industry, i t i s the policy of the United States Government — t o 

operate t r a n s p o r t a t i o n f a c i l i t i e s and equipment without detriment 

to the public health and safety."" 

When read together. Sections 11324(c) and 10101(8) provide 

the Board w i t h three options i n reviewing public health and 

safety issues raised i n the Conrail Acquisition proceeding. 

F i r s t , the Board could determine that the adverse impacts of the 

Conrail A c q u i s i t i o n on the public health and safety outweigh any 

claimed b e n e f i t s , thus mandating a f i n d i n g that the Conrail 

A c q u i s i t i o n i s inconsistent with the i n t e r e s t and must be denied. 

While BRL do not propose that the Board p r o h i b i t the Conrail 

A c q u i s i t i o n , i t remains worthwhile to consider the one case i n 

which the ICC denied an app l i c a t i o n on environmental grounds. 

In Indiana & Ohio Railway Companv — Construction and 

Operation — Butler, Warren, and Hamilton Counties. OH.'- the ICC 

denied the a p p l i c a t i o n of the Indiana & Ohio Railway Company 

("I&O Railway") t o reconstruct a 2.9-mile l i n e over an abandoned 

railway because of i t s environmental impacts. The Commission 

r e l i e d on "public convenience and necessity" language i n section 

49 U. S.C. § 11324 (C) . 

I d ^ 

" 49 U.S.C § 10101(8) . 

9 I.C.C2d 783 (1993) . 



10901(c) of the I n t e r s t a t e Commerce Act ("ICA") i n f i n d i n g t h a t 

the project's adverse impacts on public safety outweighed i t s 

t r a n s p o r t a t i o n benefits. C i t i n g L o u i s v i l l e & Jefferson County 

Port Authority and CSX Tranr.p. , Inc. — Construction and 

Operation Exemption. 4 I.CC. 2d 749 (1988), the ICC r e l i e d upon 

section 10101 of the ICA to define the public i n t e r e s t wher 

considering whether an action conforms with the public 

convenience and necessity." 

Given I & O Railway precedent, i t i s clear that (1) 

tran s p o r t a t i o n - r e l a t e d benefits claimed f o r a transaction may be 

outweiched by serious public health and safety concerns'* and (2) 

when these public health and safety concerns cannot be mitigated 

adequately, the application must be denied. 

This brings BRL to the second of the above-noted three 

options available to the Board i n dealing with environmental 

issues i n a c q u i s i t i o n cases. That i s , i n some cases, the Board 

may determine that adverse impacts of the proposal on the public 

health and safety are so minor as to not only permit a f i n d i n g 

t h a t the proposal i s consistent with the public convenience and 

necessity, but to permit a f u r t h e r f i n d i n g that no applicant-

funded m i t i g a t i o n i s required. As explained i n f r a . the 

environmental impacts of the Ccnrail Acquisition on BRL are too 

" I d . at 788. See also Chesapeake and Ohio Ry. v. United 
States, 704 F.2d 373, 376 (7th Cir. 1983), which states t h a t the 
Rail Transportation Policy " i s to guide the Commission i n 
applying the r e i l provisions of the I n t e r s t a t e Commerce Act." 

'* 9 I . C . C . 2 d a t 790. 



s u b s t a n t i a l t o j u s t i f y such a determination. 

The Board's t h i r d option, exemplified by Decision No. 44 and 

subsequent SEA documents'^ i n the Union Pacific/Southern P a c i f i c 

proceeding,'* i s to f i n d that while public health and safety 

concerns do not r i s e to the level that would mandate a denial of 

tho a c q u i s i t i o n , they do r i s e to the lev e l t h a t mandate the 

imposiuion of conditions pursuant to Section 11324(c). This 

option requires a care f u l analysis of the environmental 

degradations rest.Iting from the ac q u i s i t i o n and a subsequent 

consideration of methods of m i t i g a t i o n and cost of m i t i g a t i o n 

options. 

I t i s t h i s t h i r d option that i s advocated by BRL. And, for 

the reasons discussed i n f r a , BRL advocate the adoption of the 

Maestri Plan, f u l l y funded by NS, as a condition of Board 

approval of the Conrail Acquisition. 

P r i o r t o leaving our discussion of the ICCTA, one of i t s 

other provisions should be noted. That i s , 49 U.S.C. § 11321(a) 

states t h a t the Board's authority over r a i l r o a d consolidations 

" i s exclusive.' Accordingly, the NS assertion that the Board 

should not impose m i t i g a t i o n th.-^t " c o n f l i c t s with th3 t r a d i t i o n a l 

See, e.g. the February, 199C Final M i t i - a t i o n Plan f o r 
Reno, Nevada ("Reno FMP"). 

'" Finance Docket No. 33760, Union P a c i f i c Corporation, 
Union P a c i f i c Railroad Company, .'̂nd Missouri P a c i f i c Railroad 
Company — Control And Merger — Southern P a c i f i c Rail 
Corporation, Southern Pac i f i c Transportation Company, St. Louis 
Southwestern Railway Company, SPCSL Corp., And The Denver And Rio 
Grande Western Railroad Company. 



r o l e of state DOTs"'' i s meritless."* 

IV. The National Environmental Policy Act 

Section 102(2)(C) of the National Environmental Policy Act 

d i r e c t s a l l federal agencies t o include an Environmental Impact 

Statement ("EIS") .r proposals f o r l a g i s l a t i o n and other major 

federal actions s i g n i f i c a n t l y a f f e c t i n g the q u a l i t y of the human 

environment. The EIS must include an analysis of the fo l l o w i n g : 

1. the environmental impact of the proposed action; 

2. any adverse environmental e f f e c t s which can not be 
avoided should the proposal be implemented; 

3. a l t e r n a t i v e s to the proposed action; 

4. the r e l a t i o n s h i p bet' een local short-term uses of 
man's environment and the maintenance and enhancement 
of long-term p r o d u c t i v i t y ; and 

5. any i r r e v e r s i b l e and i r r e t r i e v a b l e commitments of 
resources which would be involved i n the proposed 
action should i t be implemented.'" 

The Supreme Court has described a reviewing court's 

r e s p o n s i b i l i t y as follows: " [ t ] h e role of the courts i s simply to 

'' NS comments on the DEIS at 2-5 through 2-7. The NS 
p o s i t i o n i s a transparent e f f o r t to u t i l i z e state and federal 
funding mechanisms to cure environmental problems engendered not 
by normal r a i l r o a d operations, but solely by a consolidation 
w i t h i n the Board's exclusive j u r i s d i c t i o n . As DOT states at page 
18 of i t s comments on the DEIS, "the applicants should be 
responsible for m i t i g a t i o n of those problems." 

NS's p-3sition also runs afoul of the D.C. C i r c u i t ' s 
"'chutzpah' doctrine." Marks v. Commissioner, 947 F.2d 983, 986 
(D.C. Cir. 1991). The court has defined "chutzpah" ac "a young 
man, convicted of murdering his parents, who argues f o r mercy on 
the ground that he i s an orphan." Harbor Ins. Co. v. Schnabel 
Found. Co.. 946 F.2d 930, 937, n.5 (D.C. Cir. 1991). 

'" 42 U.S.C § 4332 (2) (C) . 

10 



I 
I ensure th a t the agency has adequately considered and disclosed 

the environmental impact of i t s actions and t h a t i t s decision i s 

not a r b i t r a r y and capricious."'" In considering whether an 

agency decision i s a r b i t r a r y and capricious, the reviewing court 

"must consider whether the decision was based on a consideration 

of the relevant factors and whether there has been a clear error 

of judgment."^' The a r b i t r a r y and capricious standard requires 

t h a t an agency take a "hard look" at relevant environmental 

f a c t o r s . " The upshot of the "hard look" requirement i s that the 

agency must adequately consider a l l "reasonable" and "f e a s i b l e " 

a l t e r n a t i v e s ( l i k e the Maestri Plan) p r i o r t o reaching a decision 

on the proposed a c t i o n , " 

NS would have the Board review the procedural, as opposed t o 

substantive, mandate of NEPA and the " a r b i t r a r y and capricious" 

standard of review as giving r i s e to e i t h e r an o b l i g a t i o n of the 

Baltimore Gas & Else, Co. v National Resources Defense 
Council. 462 U.S. 87, 97 (1983). 

Marsh V. Oregon Natural Resources Council, 4 90 U.S. 3 60, 
378 (1989) ( c i t a t i o n omitted). The a r b i t r a r y and capricious 
standard derives from the Administrative Procedure Act, which 
provides t h a t an appellate court s h a l l set aside an agency 
decision t h a t i s found to be " a r b i t r a r y , capricious, an abuse of 
d i s c r e t i o n , or otherwise not i n accordance with law." 5 U.S.C § 
706 (2) (A) . 

Robertson v. Methow Valley Citizens Council. 4 90 U.S. 
332, 350 (1989); Kleppe v. Sierra Club. 427 U.S. 390, 410 n. 21 
(1976). 

" Missouri Mining. Inc. v. I.C.C. 33 F.3d 980, 984 (Sth 
Cir. 1994) ; Citv of Grapevine, Tex, v Depart, of Transp., 17 
F.3d 1502, 1506 (D.C, Cir, 1994) ( c i t i n g 40 CFR § 1502.14(a)-
( c ) ) . See Natural Resources Defense Council v, Morton, 4 58 F.2d 
827 , 834 (D.C Cir. 1972) . 
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Board t o , or a license t o , minimize the use cf the Board's 

conditioning power under the ICCTA, NS goes so fa r as to say 

tha t " [ t ] h e Board i s obligated by NEPA and the ICCTA to balance 

adverse environmental e f f e c t s against o f f s e t t i n g p o s i t i v e 

environmental e f f e c t s and, importantly non-environm.entdi public 

benefits of the Transaction." NS comments on the DEIS at 2-3. 

NS i s , of course, wrong. There i s nothing i n NEPA that 

permits, l e t alone requires, the Board t o f i n d that environmental 

degradations t o the BRL communities should not be mitigated 

e i t h e r because of improvements to the environment i n other 

portions of the Country or because of claimed economic benefits 

of the transac t i o n . To the contrary, as exemplified by Decision 

No. 44 i n the Union Pacific/Southern P a c i f i c transaction, the 

benefits of a r a i i r o a d consolidation are balanced only against 

harms "that cannot be mitigated by conditions." Decision No. 44 

at 99 (emphasis added). 

There are s i x i n t e r r e l a t e d questions asked by the Board i n 

determining whether to u t i l i z e i t s conditioning power: 

1) W i l l the merger produce e f f e c t s harmful to 

the public i n t e r e s t that a condition w i l l 

ameliorate or eliminate? 

2) W i l l the condition be operationally feasible, 

and produce net public benefits? 

3) W i l l the condition broadly restructure the 

competitive balance among ra i l r o a d s with 

unpredictable effects? 

12 



4) Does the condition address an e f f e c t of the 

transaction? 

5) I s the condition narrowly t a i l o r e d to remedy 

adverse e f f e c t s of the transaction? 

6) Does the condition put the proponent i n a 

be t t e r p o s i t i o n thar i t occupied before the 

consolidation? 

Decision No. 44 at 144-145. See also union P a c i f i c — Control - r 

Missouri P a c i f i c ; Western P a c i f i c . 366 I.CC 462, 562-565 

(1982) . 

As w i l l be demonstrated herein, the answers to each of these 

questions j u s t i f y the r e l i e f sought by BRL, That i s , 

1) The Conrail Acquisition w i l l produce puhlic 

health and safety e f f e c t s harmful to the 

public i n t e r e s t that the Maestri Plan w i l l 

ameliorate or eliminate. 

2) The Maestri Plan i s conceded by NS t o be 

ope r a t i o n a l l y feasible and t o produce net 

public benefits. 

3) The Maestri Plan w i l l not a f f e c t the 

competitive balance among r a i l r o a d s , 

4) The Maestri Plan addresses e f f e c t s of the 

transact' -)n not only i n the BRL communities, 

but i n Berea and Olmsted F a l l s , 

5) The Maestri Plan i s narrowly t a i l o r e d to 

remedy adverse e f f e c t s of the transaction i n 
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t h a t i t proposes a r e r o u t i n g of only new 

t r a i n s . 

6) The Maestri Plan w i l l not put BRL in a better 

p o s i t i o n than i t occupied before the 

consolidation in that i t w i l l not reduce the 

number of t r a i n s currently operating in BRL. 

V. DOT P o l i c y 

The M a e s t r i Plan has an estimated cost of approximately $47 

m i l l i o n , a co n s i d e r a b l e sum. However, t h i s cost cannot be viewed 

i n e i t h e r a p o l i c y vacuum or what we w i l l term a t r a n s a c t i o n a l 

vacuum. 

DOT p o l i c y i s c l e a r . I t i s t o reduce the " s o c i a l costs of 

environmental d e g r a d a t i o n " and t o ensure t h a t these s o c i a l costs 

"are more a c c u r a t e l y r e f l e c t e d i n the p r i c e of t r a n s p o r t a t i o n 

services."-' As discussed i n f r a . the " s o c i a l costs of 

environmental d e g r a d a t i o n " of concern t o BRL are enormous. These 

costs i n c l u d e (1) noise a t l e v e l s unacceptable under standards 

adopted by the United States Department of Housing and Urban 

Development ("HUD")-"'; (2) one a d d i t i o n a l r a i l r o a d - s t r e e t v e h i c l e 

a c c i d e n t every two years; (3) hundreds of emergency v e h i c l e s 

being delayed every year becauj^e of t r a i n s b l o c k i n g the s t r e e t s ; 

DOT, N a t i o n a l F r e i g h t T r a n s p o r t a t i o n P o l i c y , 62 F.R. 785, 
788 (January 6, 1997). BRL note t h a t DOT'S p o l i c y i s c o n s i s t e n t 
w i t h Congressional i n t e n t " t h a t environmental concerns be moved 
higher up" on r e g u l a t o r y agencies' agendas. P l a t t e River 
Whooping Crane v. F.E.R.C. 876 F.2d 109, 118 (D.C. C i r , 1989). 

DOT has s i m i l a r standards. See Grapevine, supra note 23, 
17 F.3d a t 1507-08. 
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and (4) reduced property values for thousands of homes near the 

tracks. 

What i s not clear i s whether ordering NS to f u l l y fund the 

Maestri Plan w i l l have any s i g n i f i c a n t impact on the "price of 

tr a n s p o r t a t i o n services." NS has stated that t h i s transaction 

w i l l provide i t "net operating benefits [read " p r o f i t s " ] i n a 

normal year of $553 million,"-'' Is t h i s amount s u f f i c i e n t t o 

absorb a one-time $47 m i l l i o n m i t i g a t i o n package without 

a f f e c t i n g f r e i g h t rates? Of course. But, even i f i t i s not, i t 

i s not DOT p o l i c y t o permit NS t o "externalize" these costs by 

f o r c i n g them on the public. To the contrary, DOT policy i s to 

require NS t o " i n t e r n a l i z e " these "social costs of environmental 

degradation." 

This i s not, by any means, a ra d i c a l r e s u l t . Just as the 

Board has made i t clear that the Union Pac i f i c must be 

responsible f o r environmental m i t i g a t i o n required as a r e s u l t of 

i t s merger with Southern P a c i f i c , the Board must t e l l NS t h a t i t 

cannot accept the benefits of t h i s transaction and pass the costs 

onto others. 

VI. The Facts Mandate Adopting The Maestri Plan As A Condition 

The imposition of merger m i t i g a t i o n conditions r e l a t e d t o 

claims of environmental degradation must '-e based on a r e a l i s t i c 

appraisal of a l l of the facts of record. To date, the f a c t s 

r e l a t i n g t o BRL's concerns have been addressed i n the DEIS and 

th a t document, i n t u r n , has been the subject of comments by a few 

CSX/NS-18 at 19. 
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p a r t i e s , notably BRL, NS, and DOT. 

A. Cumulative Impacts Must Be Considered 

P r i o r t o summarizing the environmental impacts set f o r t h i n 

the DEIS, BRL must note our overriding concern with i t s narrow 

focus. That i s , while the "West Cleveland Suburbs, Ohio" were 

i d e n t i f i e d as an "area of special concern" at the outset of the 

DEIS,^' the remainder of the DEIS f a i l e d to address the 

cumulative environmental impacts on BRL, I n d i v i d u a l 

environmental components of the NS proposal, e,g. noise and a i r 

q u a l i t y degradation, were discussed, a l b e i t i n c o r r e c t l y , but the 

cumulative impact of these components were ignored. 

In taking t h i s approach, the DEIS i m p l i c i t l y rejected the 

lo g i c of DOT'S October 21, 1997 Preliminary Comments.'' I n 

addressing highway-rail crossings, DOT noted that a large 

increase i s projected f or the "NS l i n e through Lakewocd, Ohio" 

and stated t h a t "[a]11 of the crossings on [ t h i s segment] should 

be analyzed together as a co r r i d o r and m i t i g a t i o n measures 

designed t o reduce r i s k along e n t i r e segments rather than on a 

crossing-by-crossing basis. "-" 

DOT has seen the same f a t a l flaw i n the DEIS. I t s February 

2, 1998 comments on the DEIS (DOT-5) informed SEA of DOT'S "view 

t h a t a purely technical a p p l i c a t i o n of environmental t h r .Jholds 

can r e s u l t i n real-world impacts being overlooked" and f u r t h e r 

" DEIS, Executive Summary, ES-12 

2* DOT-3. 

-" DOT-3 at 24. 
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concluded t h a t "the DEIS analysis isolates some of the 

' i n d i v i d u a l ' impacts of the transaction i n such a way th a t i t 

f a i l s t o i d e n t i f y c e r t a i n broader consequences ...." "DOT 

recommends tha t the f i n a l EIS should focus nore broadly i n order 

to measure the transaction's true impacts more accurately ...." 

I d , at 2. 

While substantial time and e f f o r t must, of necessity, be 

expended i n an examination of the "trees", the Board should not 

lose s i g h t of the " f o r e s t " , i . c , the t o t a l environmental and 

socio-economic impact of a dramatic increase i n t r a i n s on BRL. 

The point here i s a basic one. The three standards th a t the 

Board considers i n designing environmental m i t i g a t i o n are whether 

the proposed condition i s "reasonable", whether i t i s " d i r e c t l y 

r e l a t e d t o the action proposed for approval", and whether i t i s 

"supported by the information developed during the environmental 

analysis."'" These standards cannot be met simply by viewing 

i n d i v i d u a l impacts, e.g. a i r q u a l i t y or noise. Rather, i t i s the 

t o t a l impact of the NS proposal on BRL that must determine 

whether a m i t i g a t i o n proposal meets the Board's three c r i t e r i a . ^ ' 

Let us then t u r n to a summary of the DEIS evaluation of the 

"trees" and what tha t evaluation says about the " f o r e s t . •' 

1) Safetv, Hiahwav/rail at-qrade crossinqs: In une.xplained 

JO DEIS, ES-14. 

" As NS notes i n i t s comments on the DEIS, a f i n d i n g of 
cumulative impact i s based on the idea t h a t synergies between 
m u l t i p l e e f f e c t s can create more substantial e f f e c t s . NS 
comments at 4-53. In other ^ords, the whole i s frequently 
greater than the sum of i t s parts. 
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c o n t r a s t t o i t s approach of c o n s i d e r i n g " f r e i g h t r a i l a c c i d e n t s " 

on a l i n e segment basis,^- and i n c o n t r a s t t o the c o r r i d o r - b a s e d 

approach t o a c c i d e n t s i n the Reno FMP ( a t 2-1?.) , the DEIS 

examined " h i g h w a y / r a i l at-grade c r o s s i n g s a f e t y " on a c r o s s i n g -

b y - c r o s s i n g b a s i s and considered m i t i g a t i o n f o r c e r t a i n c rossings 

" i f t h e a c c i d e n t frequency increasea by one a d d i t i o n a l accident 

e/ery 100 y e a r s . " " As recognized by DOT, the DEIS focus on 

i n d i v i d u a l c r o s s i n g s i s i n e r r o r and the Board should adopt a 

"c o r r i d o r - b a s e d analysis."'* 

Consider t h e DEIS e v a l u a t i o n t o o l i n l i g h t of the t o t a l 

a c c i d e n t frequency f o r BRL. DEIS Volume 3B, Table 5-OH-8 

e s t a b l i s h e s t h a t between West 117th S t r e e t , the border between 

Cleveland and Lakewood,''* and Bradley Road, the western-most 

c r o s s i n g considered i n Bay V i l l a g e , the P o s t - A c q u i s i t i o n annual 

a c c i d e n t frequency would be 0.5824 g r e a t e r than t he Pre-

A c q u i s i t i o n annual a c c i d e n t f i g u r e . I n ot h e r words, the DEIS 

p r e d i c t s t h a t BRL w i l l expferience one a d d i t i o n a l a c c i d e n t a t a 

grade c r o s s i n g every two years as a r e s u l t o f the NS proposal on 

trackage through BRL t h a t has been described by a N o r f o l k 

Southern manager of grade c r o s s i n g s a f e t y as "one of the most 

" DEIS, Volume 1 a t 3-6 and Volume 3B a t OH-14. 

" DEIS a t ES-18; See also Volume 1 a t 3-11. 

** DOT-5 a t 17-19. 

The border a c t u a l l y i s i n the middle of West 117th 
S t r e e t , 
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dangerous i n our 15.000 miles of track."''' 

2) Hazmat accidents: While the DEIS predicted that the 

pos t - a c q u i s i t i o n i n t e r v a l between mainline hazardous materials 

accidents would remain substantial,'' i t also predicted a 252.4% 

increase i n hazmat releases on the Cleveland to Vermilion l i n e 

segment 

3) Highway/rail at-grade crossing t r a i . f i c delay; The data 

in the Supplemental Errata, Table 5-OH-ll (Revised), e s t a b l i s h 

that, as a r e s u l t of the proposed increases in NS t r a f f i c 

volumes, the average delay per v e h i c l e at the f i v e crossings 

considered would increase by 163%, 

4) A i r Q u a l i t y : Cuyahoga County, Ohio, i n which BRL are 

l o c a t e d , would experience s u b s t a n t i a l l y h i g h e r emissions 

increases than any o t h e r county considered i n the DEIS.'" Volume 

3B, Table 5-OH-16 i n d i c a t e d t h a t these increases exceed the 

emissions screening l e v e l " a f t e r n e t t i n g " and f u r t h e r found t h a t 

these emissions would exceed 1% of t o t a l county emissions f o r 

'" NS-67-P-00739. As explained i n a December 19, 1991 NS 
memorandum, " T r a i n t r a f f i c t h r u [ s i c ] Lakewood can be a t v a r i o u s 
speeds and the m a j o r i t y of the present warning systems are not of 
the constant warning time type. T r a i n / a u t o a c c i d e n t s are not 
uncommon." NS-67-P-01705. 

DEIS volume 5A, Appendix B, Attachment B - l . 

"* I d , Attachment B-5 i d e n t i f i e s the Cl e v e l a n d - V e r m i l i o n 
l i n e segment as a "new major key r o u t e " f o r hazardous m a t e r i a l s , 
DEIS, Volume 3B, Table 5-OH-lO f i n d s t h a t NS w i l l increase i t s 
annual car loads of hazmats from 9,000 t o 32,000 on t h i s Line 
Segm.ent, 

'" DEIS, Volume 5A, Appendix E, Attachment E-3], County 
T o t a l Emissions Increases f o r Threshold A c t i v i t i e s , i n Decreasing 
Order of T o t a l NOx ( P r i o r t o N e t t i n g A n a l y s i s ) , 
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NOx, 

5) Noise: The woefully inadequate DEIS noise analysis (see 

i n f r a ) found t h a t the nxunber of receptors on the Cleveland-

Vermilion l i n e segment would be 4,439.*" Even assuming, 

arguendo, t h a t t h i s number i s not understated, i t i s s t i l l 83% 

higher than on any other l i n e segment. Each of these 

"receptors", a rather bland term including homes, schools, and 

h o s p i t a l s , would experience r a i l r o a d noise 34.1 times per day. 

This i s once every 42 minutes, 24 hours per day, seven days per 

week, 365 days per year. 

The Board should not presume that each of these trains would 

give r i s e to noise fcr only a short duration. To the contrary, 

the DFIS finds that "wheel/rail noise from train operations may 

l a s t three to four minutes per location .,,."*' This means that 

the wheel/rail noise would be experienced between 1.705 hours and 

2.2 73 hours per day. 

Further, the DEIS finds that "locomotives must sound their 

horns through much of Lakewood because i t s 27 highway/rail at-

grade crossings are spaced only hundreds of feet apart,"*' 

Again, thi s means that railroad horn noise would be experienced 

by thousands of Lakewood residents for hours each day. 

6) Emergency Response; The DEIS found two ways to evaluate 

*" DEIS, Volume 5A, Appendix F, Attachment F-1, Rail Line 
Segments tha t Meet STB Requirements for the Noise Analysis, 

*' DEIS, Volume 3B at OH-137. 

*- I d ^ 

20 



the potential effect of the Conrail acquisition on emergency 

vehicle response times, i.e. crossing delay per stopped vehicle 

and total daily crossing blockage time.*' I t also found that the 

total blocked crossing time on the Line Segment would increase by 

158%. This means that emergency response vehicles would be 

blocked up to 1.2 hours each day.** 

7) Summary Of DEIS Findings: Even i f the Board were t o 

f i n d t h a t none of these adverse public health and safety impacts 

has been understated i n the DEIS, but see i n f r a . and that none of 

these adverse public health and safety impacts i s , standing 

alone, s u f f i c i e n t cause f o r m i t i g a t i o n , i t must s t i l l conclude 

t h a t , c o l l e c t i v e l y , 

one a d d i t i o n a l r a i l r o a d accident every two years, and 

a 252.4% increase i n hazmat releases, and 

a 163% increase i n average delay per vehicle, and 

higher emissions increases than any other county, and 

4,439 adversely impacted sensitive noise receptors, and 

a 158% increase i n emergency vehicle delays, 

c o n s t i t u t e ample cause f o r m i t i g a t i o n . The market vie\s these 

impacts as serious -- houses near the tracks are not sel l i n g * ' — 

and the Board should do no less, 

B. Thc-̂  DEIS Understated Environmental Impacts 

While the DEIS asserted t h a t SEA has "reviewed and v e r i f i e d " 

*' DEIS, Volume 1 at 3-18. 

*•' See DEIS, Volume 3B at OH-137, 

*̂  See i n f r a , 
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the data submitted by NS,** a review of the DEIS establishes that 

the data used t o perform analyses of each of the matters 

considered are in c o r r e c t . Thus, the environmental impacts 

summarized above are understated, 

1) Train Speeds; In DEIS Volume 5A at A-1, the f i r s t data 

element l i s t e d f o r v e r i f i c a t i o n i s t r a i n speeds. According t o 

Section A.4.2, the DEIS u t i l i z e d f o d i f f e r e n t speeds i n i t s 

analysis. For purposes of i t s safety analysis, the DEIS used the 

maximum operating speed. This maximum speed also was used i n the 

DEIS ca l c u l a t i o n s of Average Delay Per Vehicle,*' For purposes 

of a i r q u a l i t y analysis, the DEIS used what i t described as 

" t y p i c a l f r e i g h t t r a i n speed." Hov/ever, t h i s speed also was 

deemed equal t o the maximum operating speed when the maximum 

operating speed i s 35 mph and below (as i t i s on portions of the 

Line Segment) .*" 

The DEIS i s i n err o r . We note at the outset t h a t NS has no 

data as t o i t s average speeds i n BRL. According to a December 8, 

1997 l e t t e r from counsel for NS to BRL, "NS has not calculated 

average speeds for these t r a i n s . " 

At least part of the reason th a t NS does not operate at i t s 

maximum allowable mainline track speed through BRL i s t h a t , also 

according to the December Sth l e t t e r , 20% of i t s t r a i n s u t i l i - z e a 

*" DEIS, Volume 3A at 5-2. 

*' See, e.g,. DEIS Volume 3B, Table 5-OH-ll. 

*' The maximum speed at the easternmost 31 grade separations 
i n BPL (32 including 117th Street) i s 35 mph. 
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siding w i t h i n BRL.*" The maximum speed entering, operating 

through, and leaving the siding i s 25 mph.'*" 

A more important reason that NS does not operate at anywhere 

near i t s maximum speed i n BRL i s the inherent danger of operating 

through communities with so many grade crossings over such a 

shcrt distance. I n LaK<»wood there i s one grade crossing every 

485 feet.-'' Moreover, because of track curves and the number of 

buildings located close to the tracks, NS engineers are unable t o 

see many of the crossings u n t i l they are close to them and tnus 

they run the t r a i n s f a r below the maximum spaed. 

As recounted i n BRL-2 at 9, a review of police accident 

reports i n Lakewood f o r r a i l r o a d / s t r e e t venicie accidents since 

1992 revealed an average speed for the NS t r a i n s of 31 mph. The 

Lakewood police confirmed t h i s figure by using a radar gun to 

determine the average speed of NS t r a i n s during the period 

January 22 through January 27, 1998. The average speed at Bunts 

Road i n Lakewood during t h a t period was 30,6 mph. S i m i l a r l y , the 

Bay V i l l a g e p o l i c e used radar guns to determine the speed of NS 

t r a i n s during the period January 22 through January 27, 1998. 

*" Clague Siding, located between MP B 193,9 and MP B 197.0. 
NS-32 at 6. 

NS-32, response t o interrogatory 1(d). 

'' In order to place t h i s f i g u r e i n context, the Board i s 
requested to note t h a t the Reno FMP contains a l i s t i n g of 
"crossings per distance" i n selected urban areas. Table 2.4-1. 
That table finds that the "Cleveland/Lakewood, Ohio" area has 33 
crossings i n 3 miles. This i s one per ,09 miles. Only one other 
community i n the Country, West Palm Beach, Florida, has grade 
crossings t h a t close together, and thai: community only has one-
t h i r d as many grade crossings. 
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The average speed at Dover Road was 38,9 mph, s u b s t a n t i a l l y lower 

than the 50 mph speed used i n the DEIS, Rocky River police also 

used radar guns t o determine the speed of NS t r a i n s during the 

period January 22 and January 26, 1998, The average speed at the 

Elmwood crossing was only 2 3 mph. 

Even these figures overstate the "average" speed of NS 

t r a i n s during the course of a year i n that they do not include 

data f o r t r a i n s t h a t stop p r i o r t o , or i n the middle of, a 

crossing. Just such an event happened on January 22nd. An 

eastbound NS t r a i n entered the view of the police at 4:30 p.m, 

and was i n i t i a l l y clocked at 34 mph. However, i t started t o slow 

at 4:32 p.m. and then stopped. When i t f i n a l l y cleared the 

Elmwood crossing, i t was t r a v e l i n g at only 8 mph. 

Reduced t o i t s essentials then, the BRL comments demonstrate 

tha t each c a l c u l a t i o n i n the DEIS that r e l i e s on t r a i n speed, 

e.g. t r a f f i c delay and emergency service vehicle delay, 

understates the impact of the Conrail A c q u i s i t i o n on BRL. 

2) Trains Per Day: The second data element l i s t e d i n DEIS 

Volume 5A at A-1 i s t r a i n s per day. BRL take i t as a given that 

any t r a i n ccunt p r o j e c t i o n in a consolidation proceeding w i l l be, 

at best, an estimate. And, as noted above, the applicant has a 

" s e l f - s e r v i n g " incentive to understate the number of new t r a i n s . 

In f a c t , NS has not provided any data to support the t r a i n count 

upon which the DEIS r e l i e s . 

BRL note that NS already has revised i t s t r a i n counts once 
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i n t h i s proceeding." Of greater importance, NS cannot " v e r i f y " 

i t s t r a i n count f o r t h i s l i n e segment. The October 30, 1997, 

l e t t e r from counsel f o r NS t o BRL admitted th a t "Norfolk Southern 

does not have a l i s t i d e n t i f y i n g each t r a i n that i s projected t o 

t r a v e l over t h i s l i n e segment, and would have to perform a 

special study t o make such an i d e n t i f i c a t i o n . " I f NS does not 

have such a l i s t , the DEIS could not have v e r i f i e d the NS 

p r o j e c t i o n . 

Once again, t h i s means that every c a l c u l a t i o n i n the DEIS 

th a t r e l i e s on the NS t r a i n count pr o j e c t i o n i s u n v e r i f i a b l e . 

3) Noise; The DEIS suggested t h a t , as a r e s u l t of a 

pending rulemaking before the Federal Railroad Administration 

("FRA"), the Board should not propose s p e c i f i c m i t i g a t i o n f or the 

r a i l r o a d horn noise impacts of the NS proposal." Following t h i s 

conclusion — which obviously ignored the fact that adoption of 

the Maestri Plan as a condition could not possibly run afoul of 

FRA e f f o r t s — the DEIS considered "wayside noise effect."'* 

R ail l i n e segments were deemed e l i g i b l e f o r noise m i t i g a t i o n " f o r 

noise s e n s i t i v e receptors exposed to at least 70 dBA Ldn and an 

''- See CSX/NS-54, the August 28, 1997 document that reduced 
the proposed t r a i n count over the Cleveland to Vermilion l i n e 
segment from 37.8 t r a i n s per day to 34.1 t r a i n s per day. 

5.1 DEIS, ES-2 3; Volume 3A at 5-9; and Volume 3B at OH-71. 

*̂ DEIS, Volume 3B at OH-74 and Volume 5A, Appendix F at F-
5. 
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increase of at least 5 dBA Ldn."" 

The DEIS wayside noise e f f e c t analysis was i n error f o r 

several reasons. 

F i r s t , the DEIS ignored a l l of the noise generated by the 

20% of NS t r a i n s that i d l e on Clague Siding. 

Second, contrary to the approach taken by other agencies,^* 

the DEIS omitted any consideration of the rumber of " s e n s i t i v e 

receptors" i n determin.ing whether m i t i g a t i o n i s required. 

Further, the DEIS mitigat.on proposals are net based on t o t a l 

noise, t o t a l r a i l r o a d noise im; i c t s , or the t o t a l number of new 

t r a i n s . Rather, those proposals are premised on nothing more than 

the percentage increase i n t r a i n s . The significance of t h i s i s 

established i n DEIS, Volume 5A, Attachment F-1 at 2. There, the 

Oak Harbor t o Bellevue l i n e segment i s deemed e l i g i b l e f o r noise 

m i t i g a t i o n because i t s change i n dBA i s 5.5 ( r e s u l t i n g from a 

253% increase i n the number of t r a i n s ) . However, there are only 

513 sensitiv/e recepcors on that segment. In contrast, while the 

change i n dBA i s "only" 4.0 for the Cleveland to Vermilion 

segment, the number of sensitive receptors found by the DEIS on 

DEIS, Volume 3B at OH-74. The DFIS contains no source 
fo r t h i s standard and no analysis of the difference between t h i s 
standard and che Board's 3 dB increase/65 dB t o t a l noise 
standard. '.9 CFR § 1105.7(e)(6). 

In Transcontinental Gas Pipe Line Corporation, 79 FERC f 
61,346 at 62,475 (1997), the Federal Energy Regulato'-y Commission 
r e l i e d on the f a c t that "the noise s e n s i t i \ e areas ( i e. 
residences) i n t h i s case are more numerous and are closer t o the 
new compressor stations than the noise sensitive areas i n the 
three cases c i t e d by Transco." 
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t h i s Line Segment i s 4,439." 

Stated another way, even using the understated DEIS numbers, 

approximately nine times as many sensitive receptors (read 

"people l i v i n g i n predominantly r e s i d e n t i a l areas") would be 

affected by increased noise on the Line Segment. The f a c t that 

the percentage increase i n noise l e v e l i s less than would be 

experienced on another l i n e segment should not be d i s p o s i t i v e 

when a v a s t l y greater number of people would be adversely 

impacted by unacceptable noise l e v e l s . 

Consider ag^in tlie f i n d i n g of the DEIS "that wheel/rail 

noise from t r a i n operations may l a s t three to four minutes per 

location."-'"' This means tha t i f NS increases i t s t r a i n s by 20.6 

to a t o t a l of 34,1 t r a i n s per day, the sensitive receptors on tne 

Line Segment would be subject to t h i s noise between 1,7 and 2.3 

hours per day, 5 even days per week, 365 days per year. This i s a 

greater noise frequency than would be experienced on the Oak 

Harbor t o Believue l i n e segment. And, BRL would experience a 

greate*- increase i n number of t r a i n s than would be experienced on 

the Oak Harbor to Bellevue l i n e segment (20.6 t r a i n s per day as 

compared to 19.5 t r a i n s per day). 

" BRL maintain that the DEIS count of sensitive receptors 
i s substo..-::̂  a l l y understated. The verified statements of Kevin F, 
Beirne, Brian F. Moran, and James M. Sears identify 1,338 
sensitive receptors in Rocky River, 3,944 sensitive receptors in 
Lakewood, and 1,920 sensitive receptors in Bay Village m the 
post-acquisition case. Thus, these three communities alone have 
7,202 sensitive receptors, 62% more than the DEIS found for the 
entire Cleveland to Vermilion line segment. 

DEIS, Volume 3B at OH-137. 
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Third, the above-noted "70 dBA Ldn and 5 dBA Ldn increase" 

standard also i s arbitrary and capricious in that i t ignores the 

standards adopted by other federal agencies. As explained in the 

ve r i f i e d statement of Edward J. Walter, Jr., the Environmental 

Protection Agency and the Department of Housing and Urban 

Development (HUD) use 55 decibels as their goal for outdoor noise 

in residential areas. Outdoor noise above 65 dB but not 

exceeding 75 dB i s "normally unacceptable" for HUD-assisted 

development. Outdoor noise above 75 dB i s "unacceptable" to HUD. 

I n l i g h t of the clear HUD standard for acceptable noise 

l e v e l s , the DEIS standard for considering the sign i f i c a n c e of 

noise increases cannot be j u s t i f i e d . I f noise levels w i l l 

increase t o a l e v e l deemed unacceptable by HUD as a r e s u l t of 

increased t r a i n movements, i t makes no sense to s.̂ y t h a t t h i s 

l e v e l of noise does not require m i t i g a t i o n simply because the 

increase i n iioiss i s less than approximately 3201, i . e . a 5 dB 

increase. I f an increase i n pre-existing levels from 65 dB t o 70 

dB i s worthy of m i t i g a t i o n , a locale with a pre- e x i s t i n g dB l e v e l 

of between 70 and 75 should not have to experience a 320% 

increase i n noise to i u s t i f y m i t i g a t i o n . 

This i s precisely the case in the BRL communities. The 

average 100' Ldn at 13.5 trains per day i s 72.6. At 34.1 trains 

per day, the average 100' Ldn would be 76.6, well above the HUD 

level of "unacceptable." 

Without m i t i g a t i o n , the q u a l i t y of l i f e of the residents of 

BRL's "sensitive receptors" would be severely impacted and t h e i r 
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economic losses also would be great. As Mr. Walter explains, not 

only would unacceptable noise levels p r o h i b i t HUD funding f o r new 

development, but HUD considers t h i s factor i n determining the 

amount of insurance or other assistance t h a t may be given. 

Prospective purchasers also consider noise i n determining 

the value of housing. As recently reported, a Lakewood Realtor 

has stated t h a t "Houses next to the tracks are v i r t u a l l y 

unsellable. I have seen four l i s t i n g s i n Lakewood that are 

d i r e c t l y on the tracks t h a t have sold f or s u b s t a n t i a l l y less 

d o l l a r s . " 

In b r i e f , increased noise translates t o lower property 

values, another cost proposed to be borne by the BRL communities 

t o allow NS to obtain "net operating benefits in a normal year of 

$553 m i l l i o n . " 

These concerns are not l i m i t e d to j u s t a few c i t i z e n s of 

Lakewood, Rocky River and Bay V i l l a g e . As r e f l e c t e d i n Mr. 

Walter's e x h i b i t s EJW-2 and EJW-3, with 34.1 t r a i n s per day, the 

noise levels at the lOO fee t distance would be above 75 dB, i . e . 

"unacceptable", at eight of the nine tested locations. In f a c t , 

noise would, on average, be at the 75 dB l e v e l 164 feet from the 

tracks. The 65 dB l e v e l , i , e . the bottom end of the "normally 

unacceptable" l e v e l , would not be reached f o r hundreds of feet 

from the NS tracks. 

There are two fundamental points here. F i r s t , the DEIS 70 

dba/5 dBA Ldn increase standard i s meritless. I f a q u a n t i t a t i v e 

approach i s to be used, the HUD standards should be adopted, 
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Second, under any reasonable standard, the 100' Ldn levels 

and the number of sensitive receptors w i t h i n the 65 db contour 

l i n e i n the BRL communities which would r e s u l t from an increase 

i n the number of t r a i n s per day to 34.1 denand m i t i g a t i o n . As 

computed by Mr. Walter, the 100' Ldn levels average 76.6, Given 

the 7,202 se n s i t i v e receptors i n BRL, representing t-̂ -ns of 

thousands of people th a t would be faced with these unacceptable 

noise l e v e l s , NS should be ordered t o take i t s a d d i t i o n a l t r a i n s 

elsewherv2. 

4) A i r Ouality; As explained by the v e r i f i e d statement of 

David H. Mincct, the DEIS a i r q u a l i t y analysis ignores the f a c t 

t h a t projected CO impacts r e s u l t i n g from motor vehicles queued at 

grade crossings exceed the " s i g n i f i c a n t impact thresholds" by 

s u b s t a n t i a l amounts at Hird Avenue in Lakewood, This a i r q u a l i t y 

impact was ignored i n the DEIS, thus understating the negative 

environmental consequences of the Conrail A c q u i s i t i o n , 

5) Maximum Delay For At-Grade Crossings And I t s Impact On 

Emergency Services: As noted above, the t r a i n speed issue cuts 

across a number of the DEIS analyses. One affected c a l c u l a t i o n 

i s the purported "Estimated Maximum Delay ( i n Minutes) for At-

Grade Roadway Crossings" found i n DEIS, Volume 3B, Table 5-OH-53. 

I t should be clear that the figures shown in t h i s Lable cannot 

possibly be the "maximum" delay at the BRL grade crossings 

because t h i s table assumes that NS w i l l operate each om of i t s 

t r a i n s at the maximum authorized speed. 

I f the maximum delay at-grade crossings i s t o be used as a 
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c r i t e r i o n f o r the need for m i t i g a t i o n , i t should be computed to 

r e f l e c t the l i k e l y average speeds as discussed above and the 

correct "time i n minutes for gate closing and opening p r i o r t o 

and a f t e r the passage of the train'" discussed i n BRL's comments 

on the DEIS. 

The DEIS also f a i l e d to recognize that changes in the t o t a l 

blocked crossing time per day are a more than reasonable t o o l t o 

estimate changes i n the number of emergency vehicles that would 

be delayed every year i n BRL i f NS i s ailcwed to operate 34.1 

t r a i n s per day. However, in Volume 3B at OH-137, the DEIS 

states: "SEA has not predicted frequencies of delay f o r 

emergency response vehicles, due to the inherent uncertainties 

and obvious l o c a l i z e d issues such as locations of responding 

emergency v e h i c l e r , " BRL submit that the DEIS analysis i s 

i n c o r r e c t and t h a t our contention that the proposed increase i n 

NS t r a f f i c would r e s u l t i n over 600 delays t o emergency services 

vehicles annually can be v e r i f i e d easily.'" 

Based on the data i n BRL-2, we know that the Lakewood, Bay 

V i l l a g e , and Rocky River police, f i r e , and EMS services are 

blocked by t r a i n s at least 253 times per year unier current 

conditions. Since the t o t a l blocked crossing time per day with 

'" As noted by DOT, "[T]rain t r a f f i c following the 
integration of Conrail w i l l clearly cut [Lakewood] in half by 
blocking v i r t u a l l y a l l of i t s 27 crossings." DOT-5 at 19. DOT 
states that "Impacts on emergency vehicle access should receive 
special concern as a general matter because of the obvious risks 
involved." I d ^ at 20. This special concern i s particularly 
needed in the BRL communities since there are no hospitals north 
of the tracks. 
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34,1 t r a i n s per day i s 258% of t o t a l blocked crossing time per 

day w i t h 13.5 t r a i n s per day (see DEIS Table 5-OH-53), there 

would be approximately 653 emergency vehicle delays per year i t 

NS operates 34.1 t r a i n s per day, BRL submit that t h i s i s an 

unacceptable r e s u l t and requires m i t i g a t i o n , 

6) Roadway Crossing Delay: As described i n DEIS Volume 1 

at 3-19, the DEIS used a " l e v e l of service" ("LOS") analysis t o 

measure the signi f i c a n c e of delays t o highway t r a f f i c r e s u l t i n g 

from increased r a i l t r a f f i c . Simply stated, the DEIS does not 

consider the impact of ad d i t i o n a l r a i l t r a f f i c on highway t r a f f i c 

t o be s i g n i f i c a n t unless i t r e s u l t s " i n (1) a post-Acquisition 

l e v e l of service E and F regardless of the pre-Acquisition 

c o n d i t i o n , or (2) a reduction from pre-Acquisition l e v e l - o f -

service C or better to a post-Acquisition level of service D."**' 

The DEIS LOS analysis reasonably may be characterized as "a 

straw t h a t broke the camel's back" approach. That i s , i n a l l but 

the most extrem.e s i t u a t i o f i s , even i f the impact of increased r a i l 

t r a f f i c on s t r e e t t r a . T i c would be severe, i t would not give r i s e 

to a m i t i g a t i o n recommendation unless the pre-existing condition 

was poor at best. In f a c t , the only grade crossing for which a 

grade separation i s recommended by the Supplemental Errata has a 

pr e - a c q u i s i t i o n LOS of D, 

This approach to t r a f f i c m i t i g a t i o n d i f f e r s markedly from 

the above-described DEIS approach t o noise m i t i g a t i o n . In the 

This second option for r e l i e f does not appear i n Volume 
5A at C-15, Thus, i t i s not clear which of these two sets of 
c r i t e r i a were used by the DEIS, 
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noise c o n t e x t , a f i n d i n g t h a t m i t i g a t i o n i s necessary i s a c t u a l l y 

l e s s l i k e l y i f p r e - a c q u i s i t i o n noise l e v e l s are h i g h . I n 

c o n t r a s t , i n t h e c o n t e x t of viewing t r a f f i c impacts, unless the 

p r e - a c q u i s i t i o n LOS i s h i g h , the p o s t - a c q u i s i t i o n LOS co u l d not 

r i s e t o a l e v e l a t which a grade s e p a r a t i o n i s considered 

necessary. 

At t h e same time, the DEIS approach t o m i t i g a t i o n t o 

a l l e v i a t e t r a f f i c delay problems d i f f e r s markedly from t he 

approach SEA has taken i n other proceedings. By way of example, 

the Reno FMP does not r e l y on an LOS a n a l y s i s . Rather, based on 

a review o f the t o t a l i t y of the f a c t s , SEA th e r e has recommended 

m i l l i o n s o f d o l l a r s of improvements t o Union P a c i f i c t r a c k s i n 

order t o m i t i g a t e the delays t o s t r e e t t r a f f i c t h a t o therwise 

would r e s u l t from the Union P a c i f i c / S o u t h e r n P a c i f i c merger. 

A review of the DEIS Supplemental E r r a t a , Table 5-OH-ll 

(Re v i s e d ) , e s t a b l i s h e s p a r t of the basis f o r BRL's concern w i t h 

v e h i c l e d e l a y s . According t o the DEIS a n a l y s i s , the "average 

delay per v e h i c l e " , i . e . the numerical e q u i v a l e n t of the LOS 

grade, would increase t y 163% a t the f i v e BRL crossings 

considered. West 117 St, Bunts Rd, Columbia Rd, Dover Center Rd, 

and Bradley Rd, as a r e s u l t of the C o n r a i l A c q u i s i t i o n , Er-en 

assuming, arguendo, t n a t the average delay per v e h i c l e has been 

c a l c u l a t e d a c c u r a t e l y , t h i s i s a s u b s t a n t i a l increase i n average 

v e h i c l e delay. And y e t , because of i t s f a i l u r e t o consider 

c u m u l a t i v e impacts, the DEIS does not consider whet'ier t h i s 

i n crease i n average v e h i c l e delay should serve as p a r t of the 
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j u s t i f i c a t i o n f o r environmental m i t i g a t i o n . This i s e r r o r . The 

purpose of environmental m i t i g a t i o n should be t o i d e n t i f y not 

j u s t s u b s t a n t i a l i n d i v i d u a l environmental degradations, but t o 

i d e n t i f y a l l environmental degradations and t o return 

communities, as closely as possible, to the pre- e x i s t i n g 

condition. 

i n any event, the "pre" and "post" "crossing delay per 

stopped vehicle" and "average delay per vehicle" s t i l l must be 

calculated accurately. And, i t i s cle?r t h a t the figures 

presented i n Table 5-OH-ll (Revised) are not accurate f o r the 

f o l l o w i n g reasons. 

F i r s t , as discussed previously, the DEIS has erred i n 

u t i l i z i n g the maximum allowed speed rather than a reasonable 

estimate of an average speed. 

Second, as also discussed previously, the DEIS has erred i n 

accepting a post-acquisition t r a i n s per day f i g u r e that NS has 

net been able to v e r i f y . 

Third, in computing the "blocked crossing time per t r a i n " , 

ancther of the components of both the crossing delay and th? 

average delay, the DEIS u t i l i z e d an understated constant, i . e . 

0.50 minutes, t o r e f l e c t the "time i n minutes f o r gate closing 

and opening p r i o r t o and a f t e r the passage of the t r a i n . " " ' As 

demonstrated i n BRL's comments on the DEIS, the correct time f o r 

NS i s 0.66 minutes. 
7) Pedestrian Safetv; ''CEA did not separately consider p o t e n t i a l 

*' DEIS, Volume 5A at C-11. 
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pedestrian impacts."*^ BRL cannot ignore pedestrian safety and 

see no reason why the Board should do so, AE reported i n BRL-2 

and BRL-3, ch i l d r e n attending 22 elementary and middle schools i n 

BRL cross the tracks each day. This fact nust be considered by 

the Board i n determining the need for environmental m i t i g a t i o n . 

8) Summarv Of Environmental Degradation: As established herein, 

our p r i o r summary of the DEIS findings obviously does not f u l l y 

r e f l e c t the environmental degradation proposed t o be borne by BRL 

i n order t o improve NS's bottom IxPe, To that p r i o r l i s t , we 

must add the f o l l o w i n g : 

every DEIS calculation including train speed understates 

environmental impacts, and 

every DEIS calculation including the number of NS trains i s 

unsupported in the record, and 

every DEIS analysis of noise impacts i s based on an 

incotrect methodology, and 

every DEIS analysis of noise impacts understates the number 

of sensitive receptors, and 

the DEIS analysis of a i r quality impacts ignores CO impacts 

above significant impact thresholds, and 

the DEIS understates the maximum delay at grade crossings, 

and 

the DEIS ignores the f a c t that BRL would experience 

approximately 653 emergency vehicle delays per year, and 

the DEIS ignores pedestrian safety. 

" DEIS, Volume 1 at 4-13. 
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BRL submit that the environmental degradation resulting from 

the NS proposal for the Line Segment i s substantially greater 

than the environmental degradation discussed by SEA in i t s 

recently issued Reno FMP.*' We further submit that the Maestri 

Plan i s the only approach that NS has conceded to be available to 

eliminate that environmental degradation. 

IV. The Maestri Plan 

As o u t l i n e d i n Mr. Maestri's November 25, 1997 l e t t e r t o 

Elaine Kaiser, the Maestri Plan contemplates three fundamental 

elements. F i r s t , NS would upgrade the e x i s t i n g Conrail track t o 

Cloggsville and would construct a connection at Vermilion. 

Second, NS would construct a grade separation at Front Street i n 

Berea. Third, NS would construct a grade separation at Fitch 

Street i n Olmsted F a l l s , 

In l i g h t of the above-described Board analysis of proposed 

m i t i g a t i o n , several points must be noted with regard t o the 

Maestri Plan, 

F i r s t , the Maestri Plan i s designed only t o eliminate the 

need f o r new t r a f f i c over the Line Segment."' Thus, i t would not 

improve the environmental status quo. 

*' This r e s u l t s , i n part, from the f a c t that the projected 
increase i n t r a i n s through Reno i s 11.3 per day (Reno FMP at 2-2) 
as opposed t o the 20.6 t r a i n per day increase proposed by NS f o r 
BRL. 

"* Maestri l e t t e r , DEIS Volume 5C, Appendix S at 9. 

"' I d ^ at 2. 
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Second, the Maestri Plan i s operationally f e a s i b l e . ^ 

Third, the Maestri Plan, by e l i m i n a t i n g new t r a f f i c and the 

environmental degradation r e s u l t i n g from t h a t t r a f f i c , produces 

net p u b l i c b e n e f i t s , including improving conditions i n Berea and 

Olmsted F a l l s . I i . f a c t , NS, the party with the burden of proof 

i n t h i s proceeding, has not even suggested that the annual costs 

of i t s investment i n the Maestri Plan would be greater than the 

net p u b l i c b e n e f i t s . Rather, NS has asserted only t h a t the cost 

of t h i s plan "outweighs any economic benefits to NS. ""̂  This i s 

i r r e l e v a n t under the Board's c r i t e r i a . 

Fourth, the Maestri Plan would not a f f e c t the competitive 

balance among r a i l r o a d s . 

F i f t h , the Maestri Plan obviously addresses an e f f e c t of the 

Conrail A c q u i s i t i o n . 

S i x t h , the Maestri Plan i s narrowly t a i l o r e d to remedy 

adverse e f f e c t s of the transaction and would not put BRL i n a 

bet t e r p o s i t i o n than i t occupied before the consolidation. That 

i s , there would be no reduction i n the current number of t r a i n s 

operating through BRL. 

In b r i e f , the Maestri Plan meets every c r i t e r i o n f o r 

environmental m i t i g a t i o n conditions. I t should be adopted by the 

Board, And, since t h i s is baseline (Tier 1) m i t i g a t i o n . Union 

Pacific/Southern P a c i f i c Decision No, 71 c a l l s for i t to be f u l l y 

I d ^ at 1. 

DEIS, Volume 2, NS Safety I n t e g r a t i o n Plan at 196 
(emphasis added). 
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funded by NS. 

VI. No Increase in Tr a f f i c Over The Line Segment Should Be 
Permitted Until The Construction Required For The Maestri Plan 
Has Been Completed. 

As SEA has implicitly recognized in the Reno FMP, railroads 

should not be free to v i s i t environmental degradation on 

communities by increasing train t r a f f i c before they complete the 

mitigation measures required by the Board. "SEA also recommends 

that the Board continue to impose on UP the current cap of 14.7 

daily freight trains through Reno until these physical 

ins t a l l a t i o n s are made." Reno FMP at 2-25, 

BRL request a s i m i l a r condition i n t h i s proceeding. That 

i s , the 14.7 t r a i n per day cap adopted for Reno was two t r a i n s 

per day more than the Base Case i n the UP/SP proceeding. In t h i s 

case, the Base Case i s 13.5 t r a i n s per day and the t r a i n cap 

should be 15,5 t r a i n s per day. 

V I I . The Board Should Retain Oversight For Five Years. 

BRL previously have advocated tt i a t the Board r e t a i n 

j u r i s d i c t i o n over the Conrail Acquisition f or purposes of 

expanding environmental m i t i g a t i o n i n the event th a t the impacts 

of the tr a n s a c t i o n are greater than those th a t can be estimated 

today,*' 

DOT has joined BRL i n requesting the Board to r e t a i n 

oversight, DOT-5 at 2, 9 and 21. "[W]e strongly recommend tha t 

the STB r e t a i n j u r i s d i c t i o n f or a f i v e year period to monitor 

relevant developments , , , and to remain i n a p o s i t i o n t o 

BRL-2 and BRL-6. 

38 



address . . . issues t h a t may arise." Td. at 13. 

S i m i l a r l y , the Town of Haymarket has set f o r t h a substantial 

case f o r r e t e n t i o n of j u r i s d i c t i o n by the Board. TOH-2. Among 

other t h i n g s , Haymarket explains that r e t e n t i o n of oversight i s 

consistent w i t h the Agreement Between The National I n d u s t r i a l 

Transportation League, NS, And CSX. CSX/NS-176 at 771. 

Retention of j u r i s d i c t i o n i s amply supported by precedent, 

e.g. Penn-Central Merqer & N&W Inclusion Cases. 389 U.->. 486, 522 

(1968), Baltimore & Ohio R. Co. v. United States. 386 U.S. 372, 

387 (1967) ("Once a v a l i d order i s entered by the Commission, i t , 

of course, has the power to r e t a i n j u r i s d i c t i o n f o r the purpose 

of making modifications t h a t i t s finds necessary i n the l i g h t of 

subsequent circumstances or t o assist i n compliance with p r i o r 

conditions previously required or, of course, t o correct any 

e r r o r s . " ) . 

S i m i l a r l y , r e t e n t i o n of j u r i s d i c t i o n i s amply supported by 

the fundamental uncertainty as to the number of t r a i n s NS would 

operate over the Line Segment. Since t r a i n counts obviously are 

a v i t a l input to any environmental analysis, the Board should 

adopt DOT'S pos i t i o n and r e t a i n j u r i s d i c t i o n f o r f i v e years. 

Conclusion 

BRL do not gainsay t h a t $47 m i l l i o n , the NS cost estimate of 

i t s m i t i g a t i o n proposal t o eliminate the environmental damage t o 

BRL, i s a substantial sum. But, even i n the u n l i k e l y event th a t 

the e n t i r e cost of t h i s m i t i g a t i o n were t o be expensed i n one 

year, i t would be only S% of tha t year's "net operating benefits 
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i n a normal year of $553 m i l l i o n , " I f t h i s cost i s amortized 

over only ten years, the minimum one would expect, i t would be 

only 0.0% of those years' "net operating benefits." Again, t h i s 

would be a reasonable expenditure even i f the data presented i n 

the DEIS f u l l y r e f l e c t e d the environmental harms to BRL r e s u l t i n g 

from the NS proposal. 

WHEREFORE, BRL r e s p e c t f u l l y request the Board to impose 

three environmental m i t i g a t i o n conditions on the Conrail 

A c q u i s i t i o n . F i r s t , the Board should mandate f u l l implementation 

of the Maestri Plan at the sole expense of NS. Second, NS should 

be permitted no increase i n t r a f f i c volume over the Line Segment 

u n t i l such time as i t completes the construction required under 
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the M a e s t r i Plan. F i n a l l y , the Board should r e t a i n j u r i s d i c t i o n 

over t h e C o n r a i l A c q u i s i t i o n f o r f i v e years,"" 
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"" I f , f o r any reason, the Board does not impose the t h r e e 
c o n d i t i o n s advocated by BRL, BRL would request i n the a l t e r n a t i v e 
t h a t NS be r e q u i r e d t o (1) i n s t a l l gates and l i g h t s a t a l l grade 
c r o s s i n g s i n BRL; (2) pay f o r the c o n s t r u c t i o n of a new Fire/EMS 
s t a t i o n i n Rocky River n o r t h of the t r a c k s ; (3) r e p l a c e Clague 
S i d i n g w i t h a new s i d i n g west of BRL; (4) r e p a i r the b r i dge 
l o c a t e d t o the west of the Westlake H o t e l ; (5) f o l l o w the best 
p r a c t i c e s p e r m i t t e d by the FRA f o r noise abatement f o l l o w i n g 
completion of FRA's ongoing study; and (6) fund s t u d i e s t o 
determine whether grade separations are f e a s i b l e i n BRL and f u l l y 
fund any f e a s i b l e grade sepa>rat ions. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NC. 33 3fJ8 

ORIGil'iAL 
ORU-4 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION' AND 
NORFOLK SOUTHERN RAILWAY COMPANV 

—CONTROL AND OPERATING LEASES/.'VGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

BRIEF OF ORANGE AND 
ROCKLAND UTILITIES. INC 

I n i t s October 21, 1997 comments and Request f o r C o n d i t i o n s , 

Orange and Rockland U t i l i t i e s , I n c . ("Orange and Rockland") c i t e d 

c e r t a i n r e s p e c t s i n which the breakup of C o n r a i l , and i t s 

a b s o r p t i o n by A p p l i c a n t s CSX T r a n s p o r t a t i o n , I n c . ("CSX") and 

N o r f o l k Southern Railway Company ("NS") w i l l have adverse impacts 

on Orange and Rockland. I n the r e l a t i v e l y b r i e f d i s c u s s i o n of 

these issues i n t h e i r R e b u t t a l , A p p l i c a n t s have f a i l e d t o e s t a b l i s h 

l e g a l or p o l i c y grounds f o r denying the c o n d i t i o n s sought by Orange 

and Rockland. 

Orange and Rockland's concerns focus on the 700,000 tons of 

extremely low s u l f u r "superccmpliance" coal t h a t i s necessary t o 

f u e l t h e L o v e t t P l a n t , l o c a t e d on C o n r a i l ' s River Line i n Tomkins 

Cove, New York. Today, a l l c o a l burned at the L o v e t t P l a n t i s 

d e l i v e r e d by C o n r a i l . Under the A p p l i c a n t s ' proposal, CSX would 
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take over Conrail's River Line, and would be the so?e d e l i v e r i n g 

r a i l r o a d t o the Lovett Plant. Orange and Rockland would go from 

beinT cr.ptive t o Conrail today, to being captive t o CSX a l t e r 

implementation of the proposed Railroad Control Application. 

Although t h i s suggests an equivalence of service f o r Orange 

and Rockland before and a f t e r t h i s proceeding. Orange and Rockland 

has shown t h a t i t s a b i l i t y t o meet i t s obligations to i t s customers 

i s threatened by aspects o* the Applicants' proposal t h a t could be 

cured, i n an operationally feasible manner, without jeopardizing 

any benefits that may also ^'low from the breakup of Conrail. Where 

conditions are requested t h a t can meet these c r i t e r i a , w e l l -

established precedent c a l l s f o r the imposition of such conditions. 

See, e.g.. Union P a c i f i c — Conrail — Missouri P a c i f i c ; Western 

P a c i f i c , :66 I.C.C 462, 565 (1982). 

I . SERVICE PROBLEMS 

As explained by Orange and Rockland Witness Begin, 

subEti*:ution of CSX service f or Conrail service jeopardizes 

operations at the Lovett Plant i n two ways. F i r s t , documented 

de f i c i e n c i e s i n service by Conrail to the Plant w i l l be exacerbated 

as a r e s u l t of the proposed Transaction. This diminution i n 

service q u a l i t y i s due i n part t o the many d i f f i c u l t i e s CSX i s 

c e r t a i n t o experience i n i n t e g r a t i n g approximately 42% of Conrail 

i n t o i t s system. 
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The Board has heard at length from shippers (and r a i l r o a d s ) i n 

the Western United States about service problem.s, and problems i n 

shippers' plant operations, r e s u l t i n g from Union Pac i f i c ' s 

a c q u i s i t i o n of Southern P a c i f i c . These problems have lasted f o r 

many months, are s t i l l being "solved", and are producing e f f e c t s 

and a f t e r e f f e c t s t h a t w i l l be f e l t f o r years to come. Much of the 

r e s u l t i n g damage w i l l never be corrected or compensated. 

Orange and Rockland has every reason to fear s i m i l a r problems 

or worse problems, i f CSX absorbs part of Conrail CSX must 

int e g r a t e h a l f of a major r a i l r o a d i n t o i t s own op-^rations, 

avoiding d i s r u p t i o n of services formerly provided by Conrail and 

CSX, while also preserving coordination with other c a r r i e r s 

i n c l u d i n g NS, which w i l l be experiencing i t s own growing pains. In 

comparison, UP's takeover of SP, an i n t a c t r a i l r o a d , should have 

been an easier task. 

Even i f a UP-type "meltdown" can be avoided, Orange and 

Rockland remains concerned about increased congestion on the River 

Line between Albany and New York City, producing more frequent and 

more extended delays i n coal d e l i v e r i e s to the Lovett Plant. As 

Orange and Rockland Witness Bogin explains (V.S. at 5) service t o 

the Lovett Plant over the River Line i s constrained by the f a c t 

t h a t t r a f f i c can move over t h l i n e i n only one d i r e c t i o n at a 

time. A short delay i n departure can and does mean t h a t t r a i n l o a d s 

of coal a r r i v e at the Lovett Plant a f u l l day l a t e , due t o the 

narrow "window of opportunity" f o r d e l i v e r i e s . 
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The Applicants' own projections c a l l f o r a s i g n i f i c a n t 

increase i n t r a f f i c over the River Line i f CSX takes rver. Almost 

20% more r a i l tonnage i s projected, and the Applicants have 

repeatedly c i t e d t h e i r expectc.tions of inducing shippers via motor 

c a r r i e r t o d i v e r t some or a l l of t h e i r f r e i g h t from truck t o r a i l 

I n t h e i r Rebuttal, the Applicants promise repeatedly that 

t h t r e w i l l be nc recurrence i n the East of UP's disastrous service 

problems i n the West. Extensive planning and coordination e f f o r t s 

are said to be underway, and the Board i s i n v i t e d to exercise 

oversight cf implementation of the Transaction f o r a three-year 

period. 

I t i s obviously i n Applicants' own i n t e r e s t s to avoid any 

service problems i n the new configuration contemplated by t h i s 

Transaction. The f a c t remains that breaking up Conrail i n t o 

separate (and shared) portions, and i n t e g r a t i n g the r e s u l t i n g 

operations, i s l i k e l y t o be more complicated than UP's a c q u i s i t i o n 

of SP. And i f Applicants have discussed measures t o avoid service 

problems to the Lovett Plant, those measures have not been 

discussed with or disclosed to Orange and Rockland. Moreover, 

while STB oversight i n E.x Parte No. 573, Rail Service i n the 

Western United States, and the r e s u l t i n g service order were 

h e l p f u l , oversight alone has not resolved western shippers' 

problems, and i s u n l i k e l y to be able t o resolv^ any service 

problems the Conrail breakup may produce. 
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Of course, i t i s small consolation t o Orange and Rockland i f 

the Tiansaction avoids service problems on a UP/SP scale, but leads 

to impaired f u e l d e l i v e r i e s to the Lovett Plant, As r a i l r o a d 

mergers and acquisitions become larger and more complex, i t becomes 

possible f o r the Applicants to dismiss larger and more dixmaging 

service problems as "i s o l a t e d " or " i n c i d e n t a l " . 

The Board must not make the mistake of t o l e r a t i n g r.ajor 

service disruptions i n the context of major mergers, merely because 

minor service disruptions have been t o l e r a t e d i n minor proceedings. 

The st a t u t e and the Board's own regulations recognize t h a t major 

transactions require special handling, and the only mergers t h a t 

could exceed the impact of t h i s one would be transcontinental 

mergers, e.g., tiF with BNSF or CSX with UP. Because major mergers 

can produce major problems as well as major benefits, proceedings 

l i k e t h i s one require additional regulatory scrutiny and v i g i l a n c e , 

and a greater readiness to impose correc*-ive conditions. 

F i n a l l y , Orange and Rockland's concerns about greater 

congestion on the Rivev Line have been ignored by the Applicants. 

At pp. 452-453 of t h e i r Rebuttal, they c a l l Orange and Rockland's 

contention that e x i s t i n g service problems w i l l be aggravated 

" t o t a l l y speculative", and they go on (in c o n s i s t e n t l y ) to claim 

that CSX w i l l provide "the same consistently high l e v e l of service" 

Orange and Rockland receives today. But today's service i s poor, 

and there i s nothing speculative about Orange and Rockland's 
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concerns about congestion; they are based on the Applicants' own 

project i o n s . 

Notably, the response of Applicants' Witness Sansom t o Orange 

and Rockland's Commen-̂  c does not contend t h a t they are 

"speculative", or tha t current service q u a l i t y i s high. His 

response i s rather than Orange and Rockland has a water del i v e r y 

option rendering r a i l service concerns immaterial. As explained 

below. Witness Sansom i s wrong, but even i f water d e l i v e r y were 

fe a s i b l e , t h i s alleged option would not enable Orange and Rockland 

to avoid service problems on coal d e l i v e r i e s covered by r a i l 

t r a n s p o r t a t i o n contracts. P l a i n l y , contracts have not protected UP 

shippers on the Texas Gulf Coast. 

Orange and Rockland's concerns about adverse impacts from t h i s 

Transaction on timely and r e l i a b l e service to the Lovett Plant 

warrant remedial action i n t h i s proceeding. 

I I . REDUCED COMPETITION 

Eve.I i f there were any basis for Applicants' claims t h a t CSX 

w i l l provide b e t t e r service to the Lovett Plant than Conrail (and 

there i s none), Orange and Rockland would s t i l l seek conditions on 

any approval of t h i s Transaction by the Board. Absent c I ' i i t i o n s , 

the proposed Transaction w i l l permit CSX to foreclose co. p e t i t i o n 

t o r coal and f o r coal t r a n s p o r t a t i o n that Orange and Rockland now 

enjoys. 

- See Railroad Control Application, Volume 3A, Attachment 13-6 
(page 448) and Attachment 13-7 (page 470). 
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As explained by Orange and Rockland Witness Bogin (V.S. at 2), 

the Lovett Plant burns special "superccmpliance" ccal cliaracterized 

by high Btu content (13,000 Btu per pound) and extremely low s u l f u r 

(1.0 lbs, per MMBtu). This low s u l f u r content i s necessary under 

applicable environmental regulations. Because Conrail originates 

r e l a t i v e l y l i t t l e of t h i s Central Appalachian-type superccmpliance 

coal, Conrail's market dominance over service to the Lovett Plant 

has not r e s t r i c t e d Orange and Rockland's a b i l i t y t o take advantage 

of o r i g i n competition on two l e v e l s . 

F i r s t , Orange and Rockland has been ahie t o obtain bids from 

superccmpliance coal producers ser/ed by NS, and from competing 

coal producers served by CSX. At. a r e s u l t . Orange and Rockland has 

had a free hand to choose the superccmpliance coal w i t h the 

combination of features — p r i c e , quantity, burn c h a r a c t e r i s t i c s 

and emission impacts — that best meets Orange and Rockland's 

needs. Second, Orange and Rockland has been free to negotiate v.ith 

CSX and NS f o r the optimal combination of t r a n s p o r t a t i c n rates and 

r a i l service terms. 

So long as Conrail received the revenues i t demanded f o r i t s 

services, i t was i n d i f f e r e n t to the i d e n t i t y of the coal producer 

and d e l i v e r i n g c a r r i e r , CSX w i l l not be so i m p a r t i a l . At best, 

CSX can be expected to price i t s services i n such a vay as to 

n e u t r a l i z e any competitive advantage c u r r e n t l y enjoyed by coal 

producers served by NS, And 80% of the superccmpliance coal 
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avai l a b l e trom M.issey Coal Sales, Orange and Rockland's current 

primary producer, i s served only by NS, Bogin V.S, at 9. 

At worst, CSX can foreclose access t o NS-originated coal 

supplies f o r the Lovett Plant, CSX's market power w i l l enable i t 

t o insure t h a t the delivered price of such coal always exceeds the 

delivered price of coal from mir.es CSX serves, no matter how 

competitive the NS coal, or the NS rate from the mine t-- the 

interchange point with CSX. 

The r e s u l t would be a clear d i s t o r t i o n of the marketplace not 

j u s t f o r coal t r a n s p o r t a t i o n , but also for coal i t s e l f . As Witness 

Bogin states, "CSX should not be allowed to use i t s market power to 

steer Orange and "dockland away from e f f i c i e n t mines producing the 

best coal at the best price and toward less e f f i c i e r ^ mines 

producing less suitable coal at higher prices, merely because i t 

has the a b i l i t y t o monopolize Orange and Rockland's r a i l service," 

V.S. at 8. 

The Applicants acknowledge Orange and Rockland's argument and 

Witness Bogin's testimony i n t h e i r Rebuttal (Volume I at p, 83-84) 

but appear t o miss the point. They sav that Orange and Rockland 

" o f f e r s no proof at a l l of t h i s alleged o r i g i n competition", when 

i n t a c t . Witness Bogin explains the competition i n the marketplace 

to supply and transport sup^.rcompliance coal for the Lovett Plant 

q u i t e w e l l , from her ovn personal knowledge as Orange and 

Rockland's coal buyer. 
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The concept i s not d i f f i c u l t t o grasp. Rail competition, 

though desirable i n i t s e l f , i s also desirable as a means of 

tran s m i t t i n g the benefxts of competition i n commodity markets from 

s e l l e r s t o t h e i r customers. The avowed goal of natural gas 

pi p e l i n e and e l e c t r i c u t i l i t y r e s t r u c t u r i n g i n recent years ha.j 

been t o allow the markets f o r those commodities to operate f r e e l y , 

without d i s t o r t i o n by monopoly pipelines or e l e c t r i c u t i l i t i e s . 

Indeed, the need f o r protection from market d i s t o r t i o n s by 

ra i l r o a d s i s arguably greater than the need f o r £uch protections 

wi t h respect t o gas and e l e c t r i c i t y , because those commodities are 

fungible compared wit h coal. 

How i s the public i n t e r e s t served i f Orange and Rockland's 

present a b i l i t y to choose f r e e l y between q u a l i f i e d producers ot a 

scarce commodity — superccmpliance coal — i s s i g n i t i c a n t l y 

impaired because CSX wants coal for the Lovett Plant to come only 

from mines i t serves? Assuming other benefits of the Conrail 

breakup outweigh t h i s reduction i n competition f o r Orange and 

Rockland's business, what i s the r a t i o n a l f o r not conditioning 

merger approval on imposition of protective conditions requested by 

Orange and Rockland? 

The Applicants argue t n a t , under the "one-lump" theory, o r i g i n 

competition i s a myth. However, even t h e i r consultant, Dr, Kalt, 

concedes i n his Rebuttal V e r i f i e d Statement (Vol. 2A, page 34) that 

where the rates of "upstream" r a i l r o a d s l i k e NS and CSX are not 
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driven by competition down to incremental costs, "some of the lump 

may be retained by the upstream c a r r i e r s " . In other words, there 

may be more than one "lump". 

Some support f o r both sides of t h i s debate i s provided by 

Delaware & Hudson Railway Co. v. Consolidated R a i l Corp.. 902 F.2d 

174 (2d Cir. 1990) . I t i s clear trom t h a t opinion that Conrail 

sought t o pat full-blown "one-lump" p r i c i n g i n t o e t f e c t when i t 

demanded an 800% increase i n i t s revenues for a j o i n t haul w i t h the 

D&H, e f f e c t i v e l y f o r c i n g D&H to earn no p r o f i t on i t s p a r t i c i p a t i o n 

i n a haul t h a t could also move via Conrail d i r e c t . However, the 

court ot appeals concluded that Conrail's actions could be i n 

v i o l a t i o n of the a n t i t r u s t laws. The case was l a t e r s e t t l e d . 

There are r e l a t i v e l y few a n t i t r u s t cases involving the 

r a i l r o a d industry, and i t i s a safe bet t h a t t h i s decision received 

wide a t t e n t i o n . I t i s also l i k e l y that the decision contributed t o 

a reluctance by d e l i v e r i n g r a i l r o a d s to r i s k s i m i l a r challenges by 

employing f u l l "one-lump" p r i c i n g . And, of course, no r a i l r o a d 

t h a t used such p r i c i n g would be invulnerable to r e t a l i a t i o n i n 

other s i t u a t i o n s , i n which ic lacks a destination monopoly. 

Ultimately, the r a i l r o a d s cannot have i t both ways. I f the 

one-lump theory holds, i t makes no sense to require captive 

shippers to challenge anything other than the bottleneck r a t e , 

since a l l abuse of market power i s concentrated i n that r a t e . I t , 

on the other hand, o r i g i n competition among r a i l r o a d s e x i s t s . 
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remedial measures should be taken i n merger proceedings t o minimize 

any merger-related diminution i n t h a t competition. 

And even i f i t i s assumed that the one-lump theory i s correct 

as t o upstrtQ.-n r a i l competition, the Board must not ignore 

deleterious e f f e c t s on source competition of a Transaction l i k e 

t h i s . Conrail's n e u t r a l i t y as t o Orange and Rockland's coal 

purchasing decisions meant that a l l of the low-sulfur mines i n 

Central Appalachia could compete to supply coal t o the Lovett 

Plant. There i s a natural incentive on CSX's part to discourage 

Orange and Rockland's p" -chases of coal trom NS-served mines th a t 

w i l l , i n t u r n , reduce the incentive of CSX-served mines t o o f t e r 

t h e i r lowest prices to Orange and Rockland. 

To Applicants' Witness Sansom, such concerns are academic. He 

argues t h a t Orange and Rockland w i l l not be captive to CSX because 

ships can d e l i v e r coal to the Lovett Plant, bypassing CSX's 

destin a t i o n monopoly. 

Mr. Sansom's p o s i t i o n rests on erroneous assumptions. His 

"best evidence" t o r his conclusion i s the fa c t that a d i f f e r e n t 

u t i l i t y . Central Hudson Gas and E l e c t r i c Corp., uses "ocean-going 

self-unloading" ships to d e l i v e r "the same superccmpliance coal ORU 

uses" t o Central Hudson's Danskammer plant, 26 miles up the Hudson 

River frcm the Lovett Plant, Applicants' Rebuttal Volume 2B, 

Sansom Rebuttal V.S, at 64, He goes on ( i d , at 67) t o argue t h a t 

Orange and Rockland "can import super compliance coal i f 

necessary." 
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One problem with t h i s analysis i s t h a t Central Hudson does not 

use the same coal as Orange and Rockland. Danskammer i s able t o 

burn coal w i t h a s u l f u r content of 1.1 l b SÔ /MMBtu, while the coal 

burned at the Lovett Plant cannot exceed 1.0 l b SO,/MMBtu s u l f u r . 

The d i f f e r e n c e may seem small, but i t s impact on coal purchases i s 

s i g n i f i c a n t . Central Hudson has apparently located foreign coal 

producers t h a t w i l l commit to supply large volumes of 1.1 l b . SO; 

coal. Orange and Rockland's attempts t o i d e n t i f y r e l i a b l e , long-

term foreign source.s ot 1 l b . SO, coal have been unsuccessful. 

A second d i s p a r i t y between Orange and Rockland's s i t u a t i o n and 

Central Hudson's i s that there are no coal unloading f a c i l i t i e s at 

the Lovett Plant. Assuming arguendo th a t such f a c i l i t i e s could be 

b u i l t , why would Orange and Rockland incur the considerable expense 

ot doing so, i f there are no r e l i a b l e foreign sources of the 

superccmpliance coal required at the Lovett Plant? Domestic 

superccmpliance coal delivered by a combination ot r a i l and water 

would not be competitive with a l l r a i l d e l i v e r i e s even i t unloading 

t a c i l i t i e s at the Lovett Plant were already i n place. 

In p o s i t i n g a scenario (which i s , unfortunately, f a c t u a l l y 

erroneous) i n which Orange and Rockland could bypass the CSX 

bottleneck monopoly over River Line d e l i v e r i e s to the Lovett Plant, 

Mr. Sansom i s i m p l i c i t l y conceding the need f o r such p r o t e c t i o n . 

Water d e l i v e r i e s w i l l not achieve t h i s goal, but there are 

conditions the Board can and should impose that w i l l . 
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I I I . ORANGE AND ROCKLAND'S 
PEOUESTED CONDITIONS 

ARE NECESSARY 

In i t s Comments, Orange and Rockland requested the imposition 

of conditions t h a t would cure both ot i t s concerns. S p e c i f i c a l l y , 

trackage r i g h t s f o r NS over the River Line from Northern New Jersey 

t o the Lovett Plant would enable Orange and Rockland t o obtain coal 

d e l i v e r i e s despite service problems on NS or CSX, as they attempt 

t o absorb t h e i r respective portions of Conrail's l i n e s . Trackage 

r i g h t s over the t i n a l 50 miles of movements from Central Appalachia 

t o the Lovett Plant would also preserve the benefits of o r i g i n 

competition t h a t Orange and Rockland now enjoys. 

The Board could also order CSX to establish reasonable 

interchange rates over the f i n a l d elivery leg ot movements from NS-

served mines. Such a condition would enable NS and CSX, and the 

mines they serve, t o compete based on price and q u a l i t y . The 

danger of foreclosure or exclusionary p r i c i n g by CSX would be 

mitigated. CSX would be encouraged to a t t r a c t Orange and 

Rockland's business by making i t s own service better than Orange 

and Rockland obtains today, rather than by making NS j o i n t l i n e 

service worse. 

The requested conditions are j u s t i f i e d by economic and service 

considerations by po l i c y , and by precedent. Because they do no 

more than prevent the withholding, as opposed t o the sharing, of 

the e f f i c i e n c y gains the Applicants promise to achieve, imposition 

of these conditions w i l l not harm the Transaction, On the 

contrary, .-'Y conditioning any approval order as requested by Orange 
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and Rockland, the Board w i l l not j u s t preserve, but w i l l enhance, 

the p u b l i c i n t e r e s t . 

IV. CONCLUSION 

New c o m p e t i t i o n i n the e l e c t r i c u t i l i t y i n d u s t r y means t h a t 

r e l i a b l e , c o s t - e f f e c t i v e r a i l r o a d d e l i v e r i e s o f low s u l f u r c o a l 

have become c r i t i c a l . While t r u e " p a r t n e r s h i p s " between u t i l i t i e s 

and r a i l r o a d s h o l d g r e a t promise, c o n s o l i d a t i o n s i n the r a i l r o a d 

i n d u s t r y a l s o cr.iate g r e a t dangers t o the continued p r o d u c t i o n of 

dependable, low-cost e l e c t r i c power. For the reasons set f o r t h i n 

Orange and Rockland's comments and n t h i s B r i e f , the Board should 

j r a n t Orange and Rockland's requc^st f o r the i m p o s i t i o n o t 

p r o t e c t i v e c o n i i t i o n s . 
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Comes now A. T. Massey Coal Company. Inc. (Massey), and its subsidiaries Bandytown 

Coal Company, Central West Virginia Energy Company, Eagle Energy, Inc., Elk R in Coal 

Company. Inc.. Goals Coal Company, Green Valley Coal Company, Hillsboro Coal Company, 

independence Coal Company, Inc., Knox Creek Coal Corporation, Long Fork Coal Compiny, 

Martork Coal Company, Inc., Martin County Coal '"orporation, Massey Coal Sales Company, Inc., 

New Ridge Mining Company, Omai Mining Company, Peerless Eagle Coal Co., Performance Coal 

Company. Rawl Sales & Processing Co.. Sidney Coal Company, Inc., Stina* Coal Company, Stone 

Mining Company, Tennessee Consolidated Coal Company, United Coal Comp.my, Vantage Mining 

Company. \'esta Mining Company. Wellmore Coal Corpotatinn. Power Mountain Coa! Company 



and Spartan Mining Company, and submit this brief in support of their request for the imposition 

of conditions in the captioned proceeding.' 

MASSEY'S INTEREST 

Massey is one of the five largest marketers of coal in the United States. 

Transp irtation of coal is vital in its operations. Massey is headquartered in Richmond, VA. Massey 

produces, processes and sells bituminous, low sulfur coal of steam and metallurgical grades from 

19 mining complexes (17 of which include preparation plants) located in West Virginia, Tennessee, 

Kentucky and Virginia. 

To show the magnitude of Massey's activities, following is a table listing Massey's coal 

production for the last three fiscal years.' Data pr vided are in thousands of short tons, with the last 

three zeros omitted. Figures are given for steam coal, metallurgical coal, and tolal for each year. 

Year Steam Coal Metallurgical Coal Total 

1994 17,120 7,333 24,453 

1995 15.790 11.634 27,424 

1996 17,578 13,616 31,194 

Massey expects 'ts production and sales to cominue to rise in the future, provided it is able to get 

needed transportation serv ice from NS and CSX at a price that will move Massey's coal. 

' l-or ease of reference, Massey and its subsidiaries will be referred to collectively simply 
as "Massey." unless the context requires a different treatment. 

- Massey's fiscal year ends on October 31. 
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Quite obviously. Massey is heavily dependent upon rail service to move coal to its customers. 

Massey's concerned that its competitive position not be harmed by the proposed split of Conrail 

assets. To guard against that potential harm, Massey has requested that oversight conditions be 

imposed on the realignment of the railroad system in the East for a period often years followmg 

consummation. 

For the first four years, Massey proposes that oversight proceedings be held annually. .^f\er 

thai, they should be held biennially or at such intervals as the STB, in its discretion, may find useful. 

The results produced in the aftermath of Union Pacific Corp.. Union Pacific Railroad Co.. and 

Missouri Pacific Railroad Co.--Control and Vergcr-Southem Pacific Rail Corp.. Southem Pacific 

Transpi-rtation Co.. St. Louis Southwestern Railwav Co.. SPCSL Corp and The Denver and Rio 

Grande Westem Railroad Co.. Finance Docket No. 32760 ("UP/SP'). definitely show that it is wise 

not to take at face value what railroad applicants say in a proceeding that involves unknown and 

unknowable major consequences at the time approval is given. 

In UP SP. oversight has been presc ibed for a five year period. Based on the grave service 

deficiencies and other problems that hrve arisen subsequent to that merger. STB oversight is 

definitely reeded. Without tne potential for STC intervention to conect problems, it is almost a 

certainty that the proMems in the Gulf Coast area following tht merger of UP and SP would not have 

been the subject ofa voluntar> agreement' between BNSF and UP which will apparently lead to joint 

There was a Union Pacific press release on February 13, 1998, which gave the outline of 
the agreement that had been reached between UP and BNSF. The Associated Press also 
reported the agreement on the same date. 



ownership of certain critical track, as well as the availability of service by either BNSF or UP to 

many shippers in Houston and along ihc Gulf Coast. 

If parties know that their conduct will be scrufinized, it will open up possibilities for 

negotiation and compromise that would not otherwise exist.̂  Massey is seeking regulatory scrutiny 

by the STB over a meaningfully long period of time in order to have an appropriate remedy for such 

future problems as may be produced by the division of Conrail's assets between NS and <"SX. 

Govemmental intcrvtntioii is not something that should be relied upon io solve all problems, but the 

mere fact that circumstances would allow such intervention would be an impetus for the involved 

carriers and shippers to work things out amonr, themselves. 

THE THREE YEAR OVERSIGHT PERIOD 
CALLED FOR IN THE AGREEMENT BETWEEN 

NITL AND APPLICANT S IS FAR TOO SHORT 

While it is good that the National Industrial Transportation League ("NITL") and Applicants 

have reac.ed .'a agreement ("NITL AGi'^EMENT") that narrows the issues markedly in this 

proceeding, that should not influence the STB tc defer unduly to them in discharging its regulatory 

responsibilities. Indeed, the STB has been subjected to criticism from numerous r irters for 

allowing the rail applicants end certain shipper organizations to fomiulate most of the con. .ions that 

were ultimately adopted by the STB in Union Pacific Corp.. Union Pacific Railroad Co.. and 

* One inii'Jit consider this to be roughly analogous to the theorem in physics which says 
that a closed system cannot be observed without inducing change in it. 



Missoun Pacific Railroad Co.- Control and Merger-Southern Pacific Rail Corp.. Southem Pacific 

Transportation Co.. St. Loi-is Southwestern Railwav Co.. SPCSL Corp. and The Denver and Rio 

Grande Westem Railroad Co.. Finance Docket No. 32760, Decision No. 44, 1996 STB Lexis 220 

(August 12, 1997). There are those who contend that failure ofthe STB to come up with more 

meaningful conditions is what led to the massive service failures involving rail service at Houston 

and along the Gulf Coast. 

The distaste ofthe STB for the very practical solution of divestitures in that case has aroused 

comment in many circles. It is now a bit ironic that the two principal railroads involved in UP/SP 

w ho agreed earlier on extensive conditions that involved primarily trackage rights should now come 

back w ith another agreemert to swap ownership rights -n certain Gulf Coast rail properties due to 

the infeasibility of trackage rights as a solution. Wh it else may be required to achieve a solution that 

is in the public interest? How long will these problems persist? What other problems may become 

e\ ident as the situation develops? Certainly reserving a five year period for continuing o\ ersight 

in the less complex UP/SP merger proceeding will undoubtedly tum out to be a wise decision on the 

part ofthe STB. Indeed, an even longer oversight period could ultimately be required in the UP/SP 

merger proceeding. 

If the condition requiring a five year oversight period in the UP/SP merger was appropriate, 

then the proposed three year oversight period called for in the NITL Agreement is entirely too short. 

The division of Conrail property between NS and CSX is a much more complex undertaking than 



the absorption of SP by UP. Cutting the oversight period down to three years to be consonant with 

the NITL Agreement would logically appear to be the reverse of what should occur. 

Many contracts for the transportation of coal and other commodities are multiyear in 

duration. As contracts end, it is important to know that meaningful recourse may be had to the 

regulator) structure if necessary for redress of potentially troublesome transportation grievances. 

The availability of oversight proceedings, rather than the need to initiate complaints, will assist in 

the fair and equitable resolution of differences that inevitably will arise between shippers and 

carriers. Moreover, continuing oversight should materially assist in alleviating, through future action 

perhaps, the feeling in the shipper community that typically the STB is not very helpful when major 

rail interests weigh in agamst shippers.' Furthermore, as concentration increases in the rail industry, 

it becomes more important that there be at least a perception in the broader community i lat the 

regulator is not in bed w ith the regulated. An extended rather than abbreviated oversight period 

would therefore serve a useful purpose in more than one arena. 

Especially important to Massey, and many other shippers as well, is the implementation of 

competitive access. On April 5, 1996, Massey made a successful bid to purchase major coal 

There are indications that the STB may be readjusting the balance in its decisions so as 
to bt less favorably tilted towards major railroads; if so, further confirmation will be 
welcomed by shippers. See, e^, FMC Wyoming Corporalion and FMC Corporation v. 
Lnion Pacific Railroad Company. STB Finance Docket No. 33467, served December 16, 
1997. 



production facilities" that were served by both Conrail and CSX via a jointly controlled railroad' 

only to have Conrail and CSX agree to divide up that railroad and liquidate it" shortly thereafter. 

Following the agreement of Conrail and CSX to divide their jointly controlled railroad, 

Massey vvas left with coal shipping facilities that were in all instances served by only one rail carrier. 

In the absence of competition, rail rates inevitably will be higher than if there is competition 

for the subject coal traffic, unless "virtual" competition is injected via the regulatory process. 

Indeed, this is perhaps the best cunent justification for having a regulatory agency such as the STB. 

But w ith the acceptance of differential pricing practices of railroads, regulators have ipso facto 

awarded at least a modicum of monopoly rents to the railroads. 

It is bad enough lhat shippers such as Ma^iey must put up with the added weight of 

monopoly rents indeed, excessive rents have been known to cause revolf.iions.'' But what is 

Shown on Appendix A (map) to ATMC-3 as the Green Valley Plant. 

' The Nicholas, Fayette & Greenbrier Railroad. 

^ Following a request for regulatory relief filed by Green Valley Coal Company, a Massey 
subsidiarv. in Consolidated Rail Corporation and CSX Transportation. Inc. - Acquisition and 
Operation - Nicholas. Fayette and Greenbrier Railroad Company. Finance Docket No. 32845 
(petition filed .April 23. 1996). there was a negotiated settlement which resulted in withdrawal 
of the Gre-̂ n Valley Coal Company's opposition lo the transaction proposed in that 
proceeding. Had il been known then thai CSX and NS would thereafter, in a fairly short time, 
agree to divide Conrail's assets. Green Valley Coal Company would not have acquiesced in 
losing serv ice from Conrail without some additional agreed protection to simulate intramodal 
rail rate competition The Green Valley Plant would have been a iwo-to-one point but for the 
div ision of the NF&G assets by Conrail and CSX. Was the division of the NF&G part of an 
orchestrated prelude to the liquidation of Conrail? 

' For example, the rise to prominence of Charles S'uart Parnell in Ireland in the 19''' 
century was attributable to an unfair system of land tenure, inciuding the squeezing of as much 
ren' as possible from the Irish peasantry, and was an underlying cause of the rebellion of the 

(cont inued. . . ) 
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especially distressing to Massey is the prospect that ma-iy of ils geographically close competitors 

specifically, coal shippers on the old Monongahela Railroad ("MGA") will be served af\er the 

division of Conrail by bot'.! NS and CSX, whereas presently they are served only by Conrail. 

The response of the Applicants has been that it does not matter that Massey w ill be hurt 

competitively following the merger, since it is the marketplace that must be considered, and there 

w ill be more rather than less competition for coal trafTic following the Conrail carve-up. Moreover, 

they state - quite con.^'.tly, as Massey has already agreed - that in many instances Massey will have 

a single lme connecti )n rather than a joint line connection to many more major coal users. 

Quite candidly, Massey has not been able to deduce from the facts it has to work with 

w hether the proposed transaction to dismember Conrail will be favorable or adverse to Massey. One 

main reason for this is that the resolution to this coivjndrum is dependent upon the future actions of 

NS and CSX, If Massey's competitors become more favored due to concessions brought about by 

intramodal rail competition, then Massey's ability to market coal will be diminished. Ofcourse, the 

best resolution vvould be for Massey's facilities to be accorded real - as distinguished from virtual 

- competitive infamodal rail service. 

Although the next millennium is close at hand, real rail competition for Massey's coal is not. 

.Accordingly, vinual competition - regulation, as it were - must be provided if Massey is to be 

accorded relief from future adverse impact due to the division of Conrail. 

( . . . cont inued) 
Irish lhat led to formation of what is no the Republic of Ireland. 



Jerry M. Eyster, Massey's Vice Pi -esident - Corporate Development, said the following in his 

verified statement, .ATMC-3, at page 6: 

Should it becomf apparent posi-ccnsummation that Massey's competitive position 
has suffered v-s-a-vis its competitors who will have competitive rail service 
following confummation, then Massey requests leave to seek the imposition of 
competitive access or other conditions in the oversight proceedings to remedy the 
harm to Massey's relative competitive position. Imposition of a condition based on 
this principle will encourage fair treatment of Massey. The mere existence of such 
a condition would militate against its ever being used. But without such a condition, 
railroad pricing practices may adversely affect Massey's competitive position in the 
future. 

Keeping the door open for a request for competitive access or other relief in oversight proceedings 

will act as a safety valve. Provided th involved railroads act in a responsible manner, establishing 

a ten year period for oversight will cost the regulatory budget very little. 

MASSEY SHOULD BE GRANTED LEAVE 
TO FILE FOR SPECIFIC RELIEF 

DURING THE OVERSIGHT PERIOD 
IF IT SUFFERS HARM 

As a captive shipper of a monopolist railroad, Massey should be allowed to file for 

appropriate relief in the oversight proceedings that will take place following consummation ofthe 

division of Conrail between NS and CSX if Massey suffers as a result of the splitting up of Conrail. 

As noted eariier Massey is not certain what the impact of the transacticn upon it will be. Massey 



vv ants to reserv e the righl to seek regulatory relief, such as competitive access solulions, should it 

be adversely impacted as a result of favored featment being given to its competitors.'" 

The fomier Interstate Commerce Commission recognized in its last days that the freight 

railroads required federal economic regulatory oversight because the rail industry retains monopoly 

pow er ov er certain sectors of traffic. Policv Stater.ient on the Transportation Industrv Regulatory 

Refomi .Act. Ex Parte No. MC-222, "served March 12, 1997, p. 75-4. The Interstate Commerce 

Commission then, in lhat same report, goes on lo say: 

Although competitive transportation altematives exist for much of the traffic 
canied by rail today, some traffic is nevertheless captive to railroads. Such traffic 
includes bulk commodities such as coal, chemicals, grain, and other raw materials; 
heav y, oversized equioment; and certain hazardous materials. 

The potential for the exercise of monopoly power by a railroad makes 
continued regulatory oversight essential. The competitive portion of the industry's 
business complicates the regulalory task. Successful regulation of the rail industry 
must not be so restrictive as to hamper the railroads' ability to compete effectively 
and maximize profts on competitive traffic. Yel regulation must be sufficiently 
vigilant, forceful, and effective lo provide the constraints needed to protect the public 
from abuses of monopoly power. 

Policv Statement on the Transportation Industrv Regulatory Reform Act, supra, p. 4. 

Persons having monopoly power can be devilishly clever. One can only hope lhat the 

exercise of such pow er w ill be benign, for if not, far-reaching adverse consequences can flow frcm 

it. 

" Adding lo the mix of concerns is the fact that a subsidiary of NS, Pocahontas Land 
Corporalion. is a major owner of coal reserves in Appalachia. Its total holdings include 
900.000 acres in the southern and midwestem United States. See CS.\'/NS-18, p. 72. So. nol 
only are coal producers on the MGA a source of concern, but one of the Applicants has a 
subsidiary whose activities could be troublesome in the future. 
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Wilh respect lo the regulated activilies of railroads, it does no good to talk about the 

protection afforded by the antitrust laws of the United States, because regulation by the STB 

significantly insulates railroads from antitrust perils. Indeed, that waa brought home mosl forcefully 

by the argumenis of the United States Department of Justice in UP/SP, supra, and most pointedly 

in the oral argumeni of Assistant Attomey General Bingaman.'' The argument, ofcourse, failed, and 

th?l is why the STB is now occupied with devising remedial solutions - fonnal and informal in 

the aftermath of the UP/SP merger. 

APPLICANTS GIVE NO REASONS 
OTHER THAN SELF-INTEREST 

FOR A SHORT OVERSIGHT PERIOD 

In discussing the concems of Massey in their rebuttal. Applicants proceed from basically an 

a fortiori argument that oversight beyond three years is not needed because il is not needed. The 

mere fact that some parties got logether and decided il would be nice to agree on a three year 

oversight period does not negate the need for continued scnjtiny of one ofthe largest and most 

complex rail realignments in history. Such a transacfion is cleariy due more than a polite nod and 

w ink and a touch by a rubber stamp. The STB, in the exercise of its regulatory functions, ought 

clearl v to recognize the need for keeping its options open longer than mighl be needed for nearly any 

olhcr rail consolidation matter. 

" The ,iral argument w?s delivered before the STB by Ms. Bingaman on July 1, 1996, in 
Vv'ashington, DC. There can be no doubt that approval for the merger transaction as it was 
proposed would ot have been forthcoming had usual antitrust mechanisms been applicable. 
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Applicants criticize numerous parties for suggesting that the oversight period, at a minimum, 

should be as long as that prescribed in UP/SP. See Applicants' Rebuttal, CSX/'NS 176, p. HC-726, 

n. 10. They urge that the imprimatur of the subscribing parties on the NITL Agreement cleariy 

nukes the agreed three year oversight period the greatest reasonable upper bound for such a period. 

Now It is true that NITL is the largest shipper orj.anization in the United States.'- But it is 

equally true that it speaks only for a minor fraction o*" the entire shipper community. Massey, for 

one. is iiot a member of NITL." Neither are most ofthe other parties in this proceeding, should they 

be counted using that standard. But even if Massey were to be a member of NITL, all members of 

that group hold, inviolate, the right to independent action in matters such as this. NITL is an 

umbrella group.''* As such, it is controlled by certain elements. Its committee stmcture makes il 

quite susceptible lo capture by narrow, special interest groups." Political considerations ofien drive 

the aclions of such an organization. All of this should be recognized so that the significance of the 

tcmis in the agreement between NITL and the Applicants can be evaluated. When that is done, it 

w ill be seen that a good argument can be made for these terms being used as minimum points of 

'- NITL had 711 member companies as of January 12, 1998. As of that same date, NITL 
also had 219 "associates." who are generally carriers or third party logistics providers. See 
Internet Woridwide Web at URL http://www.nitl.org/meminfo/curlm&a.htm. 

" Neilher is Massey's parent, Fluor Corporation. 

Its Internet web page at URL hii : ^%ww.nitl.org/meminfo/curlm&a.htm contains a list 
of members and "associates." The "associates" pay dues. Listed among the asscc'ites are 
Norfolk Souihern Corporation, CSX Transportation, Burlington Northern Santa Fe, Illinois 
Central Railroad, and Union Pacific Railroad. 

This is not a condemnation, but rather a statement of how nearly all organizations such 
as NITL operate. In particular, smaller voices - even those with importaal interests - gel lost. 
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departure in the quest for appropnate regulalory solutions. But they are not benchmarks for vvhal 

is needed. 

CO.MPhTITIVE ACCESS RULES NEED REVIEWING 

The STB"' has been very sparing in its use of regulator)' authority to prescribe compelilive 

access.' The rules vvhich it inherited from the ICC, as interpreted in Midtec.'" are atrocious in their 

complexity and have never been successfully used by shippers seeking relief as a resull. This truly 

v\ as a successful exercise in docket control. 

Certainly in the case of competitive access policy, the status quo is not worthy of 

continuation. Some real and meaningful relief must be made available if American industry , and 

most particularly the coal industry, is to be tmly compelilive with foreign coal producers. It is 

hardly a testament to the efficiency of the American transportation system when coal can be 

delivered from South Africa or Poland less expensively than from American sources due to the high 

cost of rail freight. The anomaly comes home even more clearly when freight rates from the Powder 

.And Its predecessor, the ICC, as well. 

Even the use of Service Order 1518, prescribing access over the lines of UP following 
its merger vv ith SP and made necessary due to the monumental failures of service in the 
Houston area and along the Gulf Coast, was clearlv done with distaste for government 
inter\ eniit)n and was first made effective for a more limited period of time than was 
warranted Joint Petition tor Service Order, STB Service Order No. 1518, served October 31, 
1997 

See Midlec P"per Corp. v. Chicago and North Western Transportation Co. (Use of 
Terminal Facilities and Reciprocal Switching Agreement). 3 I.C.C.2d 171 (1986), affirmed 
s-j*̂  nom. Midlec Paper Corp. v. United States, 857 F.2d 1487 (D.C. Cir. 1988). 
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Ri\ er Basin are considered; follow ing the development of rail competition for that traffic, rates 

tumbled from theretofore lofty levels. 

Electric utilities are major users of coal, and are niajor custonicrs for Massey. These utilities 

are being subjected to deregulation of their markets, and from necessity look for the most cost-

effective sources -sf coal in order to surv ive in the marketplace. A number of them have even built 

shortline railroads or spur tracks in order to gain service from more than one major railroad i nd thus 

force competition into play.''' Certainly the electric utilities, themselves now facing the discipline 

of competition, can fairly ask that the same remedy be applied to the railroads bringing 'heir coal -

v\ hether the competition be virtual or real. 

As concentration in the railroad industry increases, so, too, does the need increase for 

regulatory mles that vvill allow meaningful competitive access to be obtained by shippers and 

receivers of coal and other rail-captive commodities. 

THE RELIEF MASSEY SEEKS 

In V iew ofthe great uncertainty and significant problems that could develop following the 

division of Conrail assets, Massey requests that oversight proceedings be conducted for at least a ten-

'•̂  There are those who criticize such actions by the utilities as a misallocation of 
resources. Consiruction of new rail lines merely for the purpose of fostering competition for 
coal traffic w ould hav e been unnecessary had the ICC adopted more market-oriented 
competitive access policies It was because the ICC was perceived as a part of the problem 
rather than holding an answer that it is now extinct. George Santayana's admonition regarding 
historv ought well to be a talismanic guide for the STB. 
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year period following consummation of the CSX and NS proposal to divide the assets of Conrail. 

Massey proposes the following in th t̂ regard: 

1 Ov ersight proceedings should be conducted for each of the first four years. 

2. Oversight proceedings should then be conducted biennially for the balance of the 
oversight period. 

3. Because ofthe consequences that will flow from consummation, the Board should 
reserve continuing jurisdiction to impose such conditions as future facts and 
cireumstaiices may warrant, in order to correct problems ŝ and if they occur. 

4. Should it become apparent after consummation that Massey's competitive position 
has suffered wiih respect to its competitors who will have competitive rail service 
following consummation, then Massey should be granted leave lo seek the 
imposition of competitive acce ss or other conditions in the oversight proceedings to 
remedy any subsiantial ham̂  that may be done to Massey's relative competitive 
posiiion as a result of changed rail service. 

Imposition of conditions based on the foregoing standards will encourage fair treatment of 

Massey by the Applicants. The mere existence of such conditions will tend to negate the need lo 

invoke the help ofthe STB. But without such conditions and the possible imposition of appropnate 

sanctions, railroad pricing practices may adversely affect Massey's competitive position in the post-

consummation future. 

As a major coal marketer, Massey usually can take care of itself That may not necessarily 

be tme, how ev er, vvhen Massey faces the monolithic power of a monopoly railroad. Make i. 

mistake about it; a squeeze which is business-contracfing and which chills business acfivity can 

emanate from such. .Massey prays, for the reasons stated in this brief, that the conditions w hich it 
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has requested will be imposed as conditions to 'granting the application ofNS and CSX to divide the 

assets of Conrail between them. 

Respectfully submitted, 

A. T. Massey Coal Company, Inc., 
and Named Subsidiaries 

Of Counsel: 
Jackson & Jessup, P.C. 
3426 North Washington Boulevard 
Ariington, VA 22210 
(703)525-4050 

By 
William 

Their Attomey 
5r Jackson, Jr. 

•16-



CERTIFICATE OF SERVICE 

I , William P. Jackson, Jr., hereby certify that on this 23rd day of February, 1998, I 
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CSX CORPORATION AND CSX ) 
TRANSPORTATiCN, INC AND ) 
NORFOLK SOL THERN CORPOR.ATION ) 
AND NORFOLK SOUTHERN RAILWAY ) FINANCE DOCKET 
COMPANY ~ CONTROL AND ) NO 33388 
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CONRAIL INC AND CONSOLIDATED ) 
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BRIEF 

The Eight State Rail Preservation Group (8-State) hereby submits its brief in this 

proceeding. 

STATEMENT OF POSITION 

8-State is opposed to the proposed transaction unless as a condition to approval NS is 

required to maintain former Conrail rail lines between Homell, NY and Corry, PA and between 

Meadville, PA and Youngstown, Oil in condition adequate to accommodate through traffic on a 

contihaous basis This provision includes requiring NS to restore those lines to that condition if 

they are currentiy below that condition. 

8-State also supports Condition No 3 sought by Southem Tier West Regional Planning 

and Development Board (STW-ilPDB) in its Comments d.ated October 21, 1997, i.e., that NS be 

required to repair specified washouts on the Homell-Corry I'ne and otherwise restore that line to 

operable status 



ARGUMENT 

Historically, there were three major single-line routes for through traffic moving between 

New York and Chicago, i.e , (1) New York Central, (2) Pennsylvania Railroad, and (3) Erie-

Lackawanna (E-L) All ;!.ree of those routes were taken over by Conrail. As a lesuIt, rail 

competition was virtually eliminated between those major markets However, Conrail had 

ma.\in um service flexibility provided by multiple through routes. 

8-State's position focuses on the former E-L route and, in particular, on the portion of 

that route known as the Southern Tier Extension or "Southem Tier West." The eastem portion 

of the former E-l route extends between the Port of New York (at Jersey City, NJ) and Homell, 

NY. That portion is part of a longer line between Buftalo, NY and the Port of New York, known 

as the Southern Tier The Southern Tier is a major route for traflfic moving between Canada and 

points west of Buffalo, on the one hand, and the Port of New York and points south thereof, on 

the other. 

Tlie Southern Tier Extension extended west from Homell to Chicago. Major portions of 

the Extension west of Youngstown. OH have been abandoned and removed, but the line remains 

basically intact between Hornell and Youngstown There is a good map of that portion o "the 

Extension attached as Exhibit A to the Comments of STW-RPDB, dated October 21, 1997 The 

segment ofthe Fxtension between Corry, PA and Meadville, PA was authorized for abandonment 

by Conrail, but has been acquired by Northwest Pennsylvania Rail Authority (NPRA) in lieu of its 

abandonment. 

As proposed in this proceeding, NS would acquire the portions of the Southem Tier 

Extension owned by Conrail, i.e., Hornell-Corry and Meadville-Youngstown. However, as noted 



in the Comments of STW-RPDB, NS'- plans for those rail lines are not disclosed in any o( its 

filings in this proceeding, except that NS has stated that it does not plan to restore operations on 

segments of the lines that are out of service (Applicants' Rebuttal, Vol. 1, p. 383). 

The proposed transaction should r'̂ t be approved unless it is conditioned on a requirement 

that NS maintain the Homell-Corry and Meadvi'le-Youngstown lines in condition adequate to 

accommodate through traflfic on a continuous basis (and to restore any part of those lines to that 

condition, if necessary) As used herein, a "condition adequate to accommodate througn traflfic 

on a continuous basis" means all trackage maintained at least to FRA Class 2 safety standards, 

permitting train speed of at least 25 mph 

That condition is essential to ensure that there is not yet another rail service catastrophe 

resulting from rail consolidation The service failures resulting from the Union Pacific-Southern 

Pacific merger are well known Service failures ofa similar nature, through on a lesser 

geographic scale, had resulted from the immediately previous Union Pacific-Chicago North 

Western merger. The current Board review of rail service in the West has revealed that the 

Burlington Northern-Santa Fe merger also resulted in widespread rail service dismptions The 

public interest requires that all available means be utilized to avoid these debilitating service 

failur-s before thev uc.-ur 

The proposed NS-CSX acquisition of Conrdl is likely to overwhelm rail capacity even 

more than the other recent mergers Not only will NS and CSX transport former Conrail traflfic 

over the acquired Conrail routes, they will funnel a significant volume of their own traflfic over 

those routes Even more significantly, NS and CSX have stated that they will attract large 

volumes of new tratTic over Conrail s routes that they will divert from motor carriers. These huge 
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traflfic volumes promise to tax the former New York Central and Pennsylvania Railroad routes to 

be acquired by NS and CSX far beyond their capacities. 

The Southem Tier Extension from Homell to Youngstown is in an ideal position to 

ftjmish the needed additional capacitv Being part of the former main line of the Erie-

Lackawanna, the Extension vvas constmcted to exacting main line standards At Youngstown, 

connection is made with CSX, providing for altenia*e rn-;ies if NS is experiencing service 

diflficulties 8-State is confident that NPRA would extend trackage rights to NS between Corry 

and Meadville in order to alleviate harmful rail traflfic congestion In that manner, the Southem 

Tirr Extension would relieve traflfic congestion and resulting service failures from the through 

routes west from Buffalo and from Philadelphia. 

However, in order to be n a position to provide the required capacity, the Extension must 

be restored to serviceable condition for through traflfic and be maintained continuouslv in that 

condition Especially in recent years, Conrail alloAed portions of the Extension to deteriorate to 

the point that parts were taken out of service and track conditions were allowed to decline on an 

overall basis. 

If NS is permitted to acquire the segments of the Southem Tier Extension between 

Homell and Corr\- and between Meadville id Youngstown, NS should be required to restore 

those lines to .serviceable condition for thro jh traflfic and maintain them in that condition 

continuously It is not enough for NS to say that it has no plan to abandon those lines Even if 

NS keeps those lines in place, they do no good in relieving debilitating rail traflfic congestion if 

segments are out-of-service or not in condition to accommodate through traflfic The lines must 

be in condition to prevent service dismptions on an immediate basis. 



In light ofthe serious service problems resulting from recent rail mergers, the Board 

should be diligent in protecting the public interest in adequate rail transportation service The 

Board should do so by requiring NS to keep the Hornell-Corry and Maadvili.-;-Youngstown lines 

in service-ready condition to relieve capacity problems that would adversely aff ;ct rail service. 

Rail service considerations thus require imposition of the condition sougi/ by 8-State if 

the transaction is not disapproved. But that condition also is warranted from the standpoint of 

preserving the opportunely for adequate rail competition 

The proposed transaction will have profouna and permanent impacts on rail competition in 

the East The net result of the transaction would be the creation of a strong oligopoly to replace 

the Conrail monopoly. While that would be a competitive improvement, by no means does it 

follow that the oligopoly would be in the public interest Too often when powerful oligopolists 

dominate, there are tacit divisions of markets b* ween them that harm the iblic interest in 

competitive rail service 

If the Homell-Corry and Meadville-Youngstown lines were required to be kept in 

"through traflfic" condition, they could provide part of a third competitive route between the 

Atlantic seaboard and Chicago in conjunction with the NPRA line between Corry and Meadville 

and trackage rights east of Homell and west of Youngstown Thus, the condition sought by 

8-State would provide the Board with the ability to alleviate cc mpetitive harms in an oversight 

proceeding following the proposed transaction, if required. That could be cmcial to the public 

interest. 

8-State also supports Condition No 3 sought by STW-RPDB NS should be required to 

repair the washouts identified by STW-RPDB and restore the Southem Tier West line to operable 
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status, NS should be required to do so not only because it is stepping into Conrail's shoes and 

Conrail is contractually committed to do so, but more importantly because the public interest in 

adequate rail service -̂ nd eftective rail competition compels that action. 

The future of rail service and rail competition in the East is brought to the crossroads by 

the proposal of the two major Eastem rail carriers to absorb Conrail The former Erie-

Lackawanna Southern Tier Extension provides the means to assure suflficient capacity for 

adequate rail service and eflfective rail competition in the Eastern region. If the Board imposes the 

condition sought by 8-State, that capacity would be preserved to further the public interest in 

good rail service and meaningful rail competition. If that condition is not imposed, the Extension 

would continue to be downgraded to the point that it would be unable to provide required 

capacity on any timely basis. Recent experience underscores the importance in the public interest 

of retaining suflficient rail capacity The condition sought by 8-State would further that public 

[intentionally left blank] 



interest The proposed transaction would not be in the public interest unless the condition sought 

by 8-State is imposed. Consequently, the transaction should be denied or, if it is approved, it 

should be conditioned as requested by 8-State. 

Respectfully submitted. 

EIGHT STATE RAIL PRESERVATION GROUP 
JEANNE WA' DOCK, President 
107 Grant Court 
Olean, NY 14760 
7̂16) 372-0854 

Protestant 

THOMAS F McFARLANO, JR. 
McFARLAND & HERMAN 
20 North Wacker Drive, Suite 1330 
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(312)236-0204 
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BY VFDFR AI EXPRESS DELIVERY 

SL RFACE TRANSPORTATION BOARD 
1925 K Street. N W. 
Washington. DC 20423-0(K)1 

Aun: Honorable Vernon A. Williams. Secretarv' 

Re: Finance Docket No. .m88, CSX Corporation and CSX Transportation Inc., 
Norfolk Southem Corporation and .Sorfolk Southem Railway Company-Control 
and Operating Leases .\greements-Conrail, Inc. and Consolidated RaU 
Corporation 

Dear Secvtarv Williams: 

Enclosed for filing in the above-captioned docket are an original and twenty-five (25) 
copies of Illinois International Port District's Brief in Suppon of Illinois International Port 
District's Request for Conditions to the Approval of the Application (CHI/PORT-4). Also 
enclosed is a 3.5-inch IBM compatible disc, fomiatied in Word Pertect 7.0. containing this Bnef. 

Copies of the Brief are being servt>d on all parties of record, on Administralive Law Judge 
Jacob Leventhal. ;ind on counsel for Applicants and Conrail. Inc.. by Federal Express Mail, in 
accordance w uh the mailing instmctions for Illinois Port District service list, a copy of which is 
attached to the Cenificate of Sen ice. 
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SURFACE TRANSPORTATION BOARD 
Attn: Honorable Vernon A Willianis 

Secretarv 
Febmary 21, 1998 
Page 2 

Should you have any questions in connection wit;> this matter, please do not hesitate to 
contact the undersigned 

Very tmly yours. 

EARL L NEAL & ASSOCIATES, L L C. 

By: Kichard F. Friedman 
Attomeys for ILLINOIS INTERNATIONAL PORT 
AUTHORITY 

RFF'ck 
Fnclosures 
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PORT/CHI-4 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket 33388 

CSX CORPORATION ANT) CSX TRANSPORTATION, INC., 
NORFOLK SOITHERN CORPORATION ANT) 
NORFOLK SOITHERN RAILWAY COMPANT 

( ONTROL AND OPERATING LEASES/AGREEMENTS-

BRIEF IN SITPORT OF 
n^LINOIS INTERNATIONAL PORT DISTRICT'S 

REQITST FOR CONDITIONS 
TO THE APPROVAL OF APPLICATION 

The ILLINOIS INTER.N.4TIONAL PORT DISTRICT (the Pon of Chicago ). a unit 

of local govemment of the State of Illinois, by E.\RL L. NT.AL & .ASSOCIATES, L.L.C, its 

atton .ns. files this brief in support of its request that the Surface Transportalion Board ("STB") 

impose conditions upon the Norfolk Southern Railway Company ("NS"). as stated herein, if the 

STB approves the subject application- In support hereof, the Port of Chicago states as follows: 

I. 

STATEMENT OF CONDITIONS REOUESTED 

To remedv delays and poor service to customers on the east side of the Port of Chicago's 

Cdumet Harbor, to increase intemiodal competition and to increase competition with other ports, 

the Port of Chicago requested the following conditions. The N'S should be required to allow 

operating rights to. vvith associated service to customers, over its trackage erving the east side 

of Calumet Harbor. Lake Calumet. Port of Chicago. The Port of Chicago proposes that the NS 

be directed to provide comp.nitive rail service by allowing local switching carriers the rights to 
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serve ci-stomers over NS irackage on the east side of Lake Calumet. Operaiing rights should be 

aceo dei to the Chicago. Soulh Shore anvl South Bend Railroad Company, Chicago Pail Link, and 

CSX. 

n. 
Sl'MM.ARY OF THE PORT DISTRICT'S STATEMENT 

OF FACTS SI PPORTING THE REOIT.ST FOR CONDITIONS 

Background. The Port of Chicago, created by the Illinois General Assembly, is the 

largest pon on the Great Lakes and the Sixteenth Largest Port in the United Slates.' The Port of 

Chicago at Calumet Harbor. Lake Calumet, is divided into separate east and west sides. Trackage 

to both sides is owned bv the NS or reh.ted companies. On the west, various other tmnk and 

switching carriers have trackage rights over the NS to serve the Port and ils tenants. .No issue 

is raised by this arrangement On the east. NS service is e:<o!usive; NS has repeatedly turned 

down requests to permit other imnk and swiiching carriers access to the east side of the Port of 

Chicago. 

The differential treatment of tne two sides of the ^on results in injreasing service to 

shippers on the side that has full accessibility and decreasing service to the shippers on the side 

that 15 restricted to sen ice from tbe NS. On 'he west side, service more than doubled to more 

than 8.000 cars annually during the period 1989-96. In contrast, in the four year period of 1992-

96. annual rail movements on the east decreased by 40 percent to 4.000 cars. 

1/ The facts are summarized from the Port of Chicago's Request for Conditions. 
Port Chi-2. and the \'erified Statements appended thereto of .Anthony G. I?jiello. 
Executive Director of the Fort of Chicago and lipomas A. Collard. an independent 
consultant. 
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Non-Competitive Rates and Service Reduce Demand. Because of the non-competitive 

situation on the east side of Calumet Harbor, rail customers lose business because they are unable 

to obtain rai! sen-ice from NS at desired levels of quantity and quality The Executive P.rector 

of the Port of Chicago. Anthony G lanello. described in his Verified Statemenl 'ne reports 

received from many tenants who are rail users. Two in particular, as described in his Verified 

Statement, report msumces of subsiantial lost business due to the expense and unava.ilabiii% of rai' 

service because NS is the sole provider on the east side. The restricted rail service situation on 

the east has been reported many times by rail user organizations and Port of Chicago tenants. 

( urrynt and Increasing Service Delavs Due to ConditioiLS at the ( aUimet Yard In 

addition to non-compeiitive rates, poor service has caused a reduction in rail service to the east 

side of Calumet Harbor. The exisling service situation results in part fron the crowded conditions 

and the understaffing of the Calumet Yard which serves the east side of Lak*: Calumet. The 

service situation will be aggravated by the Applicants' further reduction in personnel and planned 

conversion rfthe yard to an intemiodal yard The Applicants' Application notes that the Calumet 

Yard's operation would be relocated to Elkhart. Indiana. 

Intermodal Imi: act, Allowing trackage rights to other carriers in order to sen'e the east 

side of Calumet Harbor, as requested by the Port of Chicago, will pro 'U intermodal 

competifion. The bulk terminals, warehousers and manufacturers at Lake Calun. t may choose 

among ocean carriers, tmck carriers and rail carriers. The current limitation on rail service into 

the east side of Calumet Harbor reduces intemiodal competition-rail-ocean vessel and rail-tmck 

interchanges are lestricted and cannot increase. Further, competition from non-rail carriers is 

stifled by the lack of rail competitors. 
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Other Auti-Competitive Effects. The Verified Statement of Thomas A. Collard showed 

that the Pon of Chicago's Calumet Harbor competes with other pon facilities on the Great Lakes 

and on the Atlantic coast. Many of these ports do not have the service restrictions at issue here. 

At others, the Applicant has entered into shared assel agreements allowing competitive access. 

The restricted access imposed by the NS at Calumet Harbor restricts the ability of the Port of 

Chicago to compete with other ports. 

The Verified Statements conclude ihat the transferring of the classification and train 

functions from the Calumet Yard to Elkhart. Indiana. 80 miles distant, and the dispersal of those 

functions throughout the area, wiii result in sen ice degradation. 

m. 
APPLICANTS' EVIDENCE SUMMARIZED 

The .Applicants' evidence consisted of the Verified Siatement of John T Moon. I I , 

.Manager. Strategic Planning. Nortolk Southern Railway Company. It was his testimony that the 

NS provides efficient and timelv .sen ice to the shippers located on rhe east side of Lake Calumet. 

The N'̂ rified Statement contends that even with the iransfer of the classification function 

ot the Calumet 'i ard to Elkhan. Indiana, the service functions supporting switching to the east side 

of Lake Calumet will be relocated to the 97th Street Yard, adjacent to the Calumet Yard. Sen-ice 

to and from Lake Calumet w ill be the same as it is today, except for a move of about two miles. 

The .Applicants' \ enfied Statement de.scribes the switching moves that would be required 

for earners other than the NS to access the east side of Calumet Harbor over NS racks. Other 

camers. such as CSXT. Chicago South Shore and South Bend Railroad, and Chicago Rail Link, 

would operate over .N'S tracks The \"erified Statement concludes that any carrier utilizing NS 
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lines to access the east side of Lake Calumei " . . . will cause dismption to NS operations at 

Calumet Yard or at the Ford Mixing Center [Ford Assembly PlantJ." 

IV. 

DISCUSSION OF THE EVIDENCE 

The evidence provided in the Port of Chicago's Verified Statements stand unrebutted, 

except for conclusions not supported bv an> statements or reference to fact. 

Insufllcient Service. The Verified Statement of an officer of the Raiiroad submitied by 

the Applicants contains no facts or infomiation as to how the affiant arrived al the conclusion that 

"NS provides efficient and timely senice to the shippers located on the east side ot the Lake." 

Mr .Moon cited no suneys. discussions with shippers or any other investigation to verifv' the 

conclusion. "[SJelf-ser.ing statements by a merging railroad's officers are entitit J to littile 

credence " Lamoille Vlaley R.Co. V. Interstate Conmuice Commission, 111 F.2d 295. 319 (D.C. 

Cir . 1983). In contrast, the Venfied Statement of the Executive Director of the Port of Chicago 

states that he is acquainted vvith rail customers who are tenants and users of the Calumet Harbor. 

.Mr lanello. as Executive Director, is in communication with tenants and shippers and cites in his 

N'erified Statement infomiation that he has obtained and specific delays and senice problems that 

the shippers and tenants are expene. .ing. Ciled are specific instances of customer losses on 

account of unavailable or unresponsive rail ser. ice. With respect to the loss of the Calumet Yard, 

the .Applicants' \ erined Statenic"'t rererates that tlie Yard is likely to be converted to an 

intermodal vard. 
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Conipetition - Quantitv of Service. Mr. lanello's Verified Statement quantifies the loss 

of service dial has an impact on competition. In recent years, the west side of Calumet Harbor, 

which is open to other rail carriers, has experienced a doubling of rail sen'ice. In contrast, the 

east side of Calumet Harbor has suf fered a forty percenl loss of service. None of these statistics 

are addressed by the Applicants' Rebuttal. 

Interference bv Other Carriers if thf C""t>'t'»" i>i Granted. Competiiion from other 

carriers cannot be tolerated, according to the Applicants' Verified Statemenl, because service by 

other carriers will be over NS tracks and will interfere with NS movements. The Applicants' 

\/erified Statement failed to address the number of such movements, or the times of day when 

sucn other movements by other carriers may occur. But perhaps the most important flaw in the 

Applicants' Venfied Statement was its failure to account for the fact that if NS continues to be the 

sole switching carrier into the east side of Lake Calumet, its own movements will create the same 

interference. Where else but over NS tracks will NS switchers operate'' The same potenlial for 

interterence occurs, whether the movements are made by NS over NS tracks or other carriers over 

NS tracks. 

Intermodal Competition. If senice to the east side of Lake Calumet remains static, 

shippers' rail ciirnage .sen ice will be unchanged (or will be worse, depending upon the impact of 

the abandonment of the Calumet Yard). In such a case, the shippers will have the same (or worse) 

access to rail sen ice .Maritime-rail tmek-rail interchanges will be limited. The silence of the 

Applicants' Verified Statement on tht* issue of intermodal competition implicitly admits that 

without the conditions requested by the Port of Chicago, intermodal competition will not be 

further encouraged 
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Competition with Other Port::,. The Port of Chicago's Verified Statements addressed the 

inequitable situation faced by the east side of Calumet Harbor when compared with other Great 

Lakes or Atlantic ports The Applicants' Rebuttal and Verified Statement fail to address this 

question. The conditions proposed by the Port of Chicago wou'f̂  enaole the east side of Calumet 

Harbor to compete with competito's on the Great Lakes and the Atlantic coast in terms of rail 

sen ice to customers. The Applicant has not addressed the facts or conclusions drawn from the 

facts. Aceordinglv. the need for conditions to resolve this question must be deemed admitted. 

V. 

LEGAL ARGL^IENT 

Congress and the STB have determined that the criteria forjudging an application of this 

kind is its impact on compention and its ability lo enhance transportalion altematives to shippers, 

including the presen ation of effective intermodal competition Congress has determined lhat one 

of the criteria for judging an application that involves the control of Class 1 railroads is whether 

it will "have an adverse effect on competition among rail carriers. . . . " 49 U.S.C. §11324(b)(5). 

To implement this policy, the federal regulations provide that con.solidations are not favored "that 

substantially reduce the transport alt rnatives to shippers." 49 C.F.R. §1180.1(a). 

An important factor in this consideralion is how tht .pplication will affect intermodal 

competition: "In some ma.'-kets the Commission's focus will be on the p-esen-ation of effective 

intemiodal compention. . . ." 49 C.F.R. Sl 180. l(c)(2)(i). 
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The STB has authority to impose e-̂ nditions upon approvals of consolidations, "including 

those that might be useful in ameliorating potential anticompetitive effects of a con.solidation,. . 

. ." 49 C.F.R. §1180 1(d)(1). Such ccnditions must show, as the Port of Chicago has ŝ own 

here, that the conditi.̂ ns are "designed to enable shippers lo receive adequate service . . . [and] 

would not inipo.se unreasonable operaiing or other problems" for the carrier. 49 C.F.R. 

i;1180.1(d)(l)(ii) and (iii). 

The facts demonstrate that the Port of Chicago has met the criteria for imposing conditions 

on the .Application. The lack of competition on the east side of Calumet Harbor has resulted in 

poor service lo customers, which in tum has prevented growth and resulted in loss of business 

through the Port The .Applicants' proposed Operating Plan demonstrates that service will be 

further reduced The proposed method for accommodating the east side of Calumet Harbor is 

through a distant yard without any assurance that the port's needs can be met. Allowing the 

application without conditions would doom the east side of the pon to further deterioration of 

sen ice. limiting sen ice to the public, ?nd reducing the ability of maritime carriers to compete. 

The conditions that lhe Port of Chicago proposes meet the criteria established pursuant to 

federal regulations Allowing local switching carriers to provide sen'ice. in addition to that now 

provided by the NS. will encourage competition. Competitive carner: will compete for cuslomers 

by improving sen ice Shippers wiil have a choice of carriers The op tions available to customers 

will be maritime movements, as well as by rail carriage, since access to the port's facilities would 

be increased. 
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The Port of Chicago will be able to provide a more rational service, with both sides of the 

port offering customers access to rail carriers of their choice. More importantly, the Port of 

Chicago will be able to compete on an equitable basis with other ports which are not limited by 

the anti-competitive access rights. 

The requested conditions are "related to the impact of the consolidation." 49 C.F.R. 

§1180 l(d)(l)(i). According to both the Application and the Rebuttal's Verified Statement of Mr. 

Moon, the Application will result in the closing of the Calumet Yard, which serves the east side 

of Calumet Harbor. Congestion and understaffing of the Yard currently contributes to the service 

problems on the east side of Calumet Harbor. Allowing the Yard to be closed as the Applicants 

request will cause even the present poor levels of senice to deteriorate further. 

Finally, tnere is no financial or operating detriment to the NS in requiring it to provide 

equal access to other carriers. Although the NS notes lhat other carriers serving the east side of 

Calumet Harbor vvould necessarily use NS iracks. the same can be said for the service provided 

by NS. itself It has not been demonstrated that moves by other carriers would be more 

detrimental than NS" own if̂ ains into the Port. 

V. 

CONCLUSION 

For the foregoing rea-sons. the Port of Chicago requests that the STB impose conditions 

upon the approval of the current application to promote competition. The Port of Chicago 

requests that the approval ofthe application be conditioned upon NS's offering trackage rights and 

S tlttius pour SorfokiSoulhf rtt PU pon-tht-J.wpd 



access to customers over its lines into the east side of Calumet Ha. e'or to the Chicago Soutn Shore 

and South Bend Railroad Company and Chicago Rail Link or. aliernafively, CSX. 

Respectively submitied. 

ILLINOIS INTERNATIONAL PORT DISTRICT 

Bv: V ^"—^ A X yl-^^ 
One of its Attorneys 

EARL L . NEAL & ASSOCUTES, L . L . C . 
Richard F. Friedman 
Terrance L . Diamond 
I I I West Washington Street 
Suite 1700 
Chicago, Illinois 60602 
TeIephone:(312) 641-7144 

Attorneys for Dlinols hitemational Port District 

DATED: FEBRUARY 23, 1998 

S:tUtntiPORTSorfoki.SouthtrnPUpor%-tht.4.wpd - 1 0 -



CERTIFICATE OF SERVICE 

RICHARD F. FRIEDMAN, an attorney, being duly sworn, states that he caused the 
attached Brief in .Support of Illinois Intemational Port D. .rict's Request for Conditions to the 
Approval of Application (Port/Chi-4), to be sen ed on the following parties, as follows: 

1. Upon the persons sei forth as Nos 1-7 on the attached Sen'ice List by Federal 
Express ovemight delivery by placing same for delivery with the Federal Express 
Office at Two North La.;:alle Str-.-et. Chicago, Illinois on Febmary 21, 1998, before 
4:00 p.m . with deliver;' cha'-ges to be paid by the sender. 

2. Upon all other parties of record by causing the same to be mailed by Ikon 
Document Senices to the parties of record, postage prepaid, by United Stales 
Mail, prior to 9:00 p.m. on Febman' 23. 1998. 

Richard F. Friedman 

Sl^BSCRIBED AND SWORN TO BEFORE 
ME THIS 21ST DAY OF FEBRUARY, 1998. 

" ""»F<; O f / 0 ' 

S. tUeiUslPORr.\orfokiSoulhtm\PU\itr\-'prf-pon.tki.4.wpd 



MAILING INSTRUCTIONS FOR ILLINOIS INTERNATIONAL 
PORT DISTRICT SERVICE L I S ^ Q i 

A. FEDERAL EXPRESS: 

1 Surface Transportation Board 
Oftice ofthe Secretary' 
Case Control L'nit 
.Attn STB Finance Docket No 33388 
1925 K Street. N W 
Washington. DC 20423-0001 
(202)565-1650 

srs Q 

Numher of Copies: .An original and 25 copies Each must have certification that the 
docunicnts filed have been properiy sened on Judge Leventhal. the 
applicants' representalives as listed beiovv ŝ 3,4,5 and all PORs per 
10/7/97 senice list update, but you don t need to attach the senice 
list for all 25 copies (according to .Ann Quinlan, Asst Secretary') and 

1 electronic copy of each document (a diskette 3 5 inch IBM 
compatible floppies formatted for WordPertecl 7 0 or formatted so 
that they can be converted into Word pertect 7 0) or a compact disc. 

2. .Administrative Law Judge Jacob Lev enthal 
Federal Energy Regulatorv' Commission 
888 First Street. N E . Suite 1 IF 
W ashington. DC 20426 

Numker of Copies: 1 (One) 

3. Dennis G Lyons. Esq 
.Arnold & Porter 
555 12"̂  Street, N W 
Washmgton. DC 20004-1202 

Number of Copies: I (One) 

4. Richard .A Allen. Esq 
Zuckert. Scoutt & Rasenberger. L L P 
Suite 600 
S .NS Sev enteenth Street. N W 
Washinuton, DC 20006-3939 



Number of Copies: 1 (One). 

5. Paul A Cunnigham, Esq 
Harkins Cunnigham 
Suile 600 
1300 Nineteenth Street, N W 
Washington. DC 20036 

Number of Copies: 1 (One). 

6. L' S Secretary of Transportation 
Office ofthe Transportation Department 
400 7th Street, S W 
Washington, D C 20590 

Number of Copies: 1 (One). 

7. U S Attorney General 
U S Attorney General s Oftice 
1 Oth &. Constitution Avenue, NW 
Washington, D C 20530 

Number of Copies: 1 (One). 

B. REGULAR MAIL: 

.All remaining parties on the semce list (Please note, however, that per STB Decision 62 FR 
39577, 39588, sen ice is not required on "Members of Congress" and • Governors" unless they are 
designated as "Parties of Record ") 

Number of Copies for each: 1 (One) 

.S . benu i'OR V NotlokA- Southern i ' l i i .VlailingscrvKe wpd 



S F R V I C F L I S T - DOCKET NO. 33388 / 

1),\\ IDCi ABRAHAM << liARBLi: 
7315 W ISCONSIN A\ 1 .- Sl 1 11 4()0\V Cil Nl RAL C IIAIRPI-RSON UTU 
Bl n i l SI>A \ i n 20814 P,0 BOX 959̂ ) 
Rcpro>cnt> INDIANA PORT COMMISSION KNOXVILLL TN 37Q40 Rcpro>cnt> INDIANA PORT COMMISSION 

Represents: I Ni l ! 1) I R ANSPORTATION 

RK HARD A Al l i N UNION Cil NLRAI COMMI ITI L OF 
/ ( C Kl R l . S t o r 1. R.\S1 NBl RCil R ADJUSIMLN 1 CiO-898 
888 I ~ i H SIRLM N W Sl l . 600 
W ASll lNdlON IX :0006->>^̂ M JANICr C. BARBI R 
Represents: t S.\-NS-C ()NRAII Bl Rl INCilON NORTMliRN AND SANl A 
NORIOI.K S ( K n i l RN CORPORAIION \ \. RAi: W AV COMPANY 
NORIOI K SOI n i l RN RAII W AN 30P 1 (H Ml NK DRIVI 
tOMI'ANN FORL WOR 111 1 \ "6131 

Represents: 
CHARI.I S l . ALI.l NBAl ( i l l JR 
1 Asroiiio sroNi COMPANN C BARBIN. I SO P A I D, NO 08539 
2000 W Bl SSON SI W ILLIAM M O CONNI LL. Ill FSC; P A LD, 

ALLIANt 1 o n 44601 NO 20023; BARBIN LAITFFR& 
Represents: I ASl OIIIO STONl ( (IMI'ANV OCONNI 11 Represents: I ASl OIIIO STONl ( (IMI'ANV 

608 III N I INCiDON PIKL 
W 11 1 1A\1 1) ANKNI R I ' l l l ) ROCKLLDGL PA 19046 
R 1 1)1 I ' l Of IRANSPORI AIION Represents: BARBIN LAI LLi R & 
I WO C APl IOI, I l l l • OCONNILL 
PRO\ IDl NC i ; Rl 0290:! C I IARLL;S DNI SI l R 

Represents: RIlODI ISl AND Dl PARTMI NT DONAI 1) 1 KRAFI 
Ol IRANSPORIAIION II C KOHOl 1 

JAC Ql LLINL A MACE 
DONAI l)(i \\ \ RS 1 AW RLNC i : C IRII LC) 
SIO\ 1 R A: IOI 11 S PAI L .1 LNCil l HART 
1224 SIA 1 N i l 1 N I I I SIRl l I NW PAl 1 J LNCI LHAR L LT AL 
VVASHINOION IX 20036-.̂ ( 03 ROBLR I 1 C,RAI IAM 
Represents \ \ I \ I SI c ()RP-. )RATION I HOMAS F Ml 11 IAN IR 
1 ASl .11 RSIA R \ ! I ROM) COMPANY Wll LIAM J MC l l . f AIRIC K 
N \ 1 ION \1 RAM ROAD PASSl NtiLR 
t < )RPORA IK )N ( W l l R \ k ) STLPHFN 1 BASSFORD 
n i l 1 AS I Nl W Jl RSIA RAILROAD 1. 1, PL ABODY ki. ASSOC LA I LS \ c 

COM PAN \ 1501 DL KL STRFFT Sl 1 1 1: 2()o 
\ \ l OM \N RMI ROXDCOMPANN" AI.L.XANDRLA \ A 22311-240! 

Represents: 
TSCOl 1 B\NNISI1 R 
1 s c o n BANNIS r i R AND ASSOC 1A U S DINAH BI AR 
1,̂ 0(1 DI S \U) IN | S Bl DCl : COUNCIL ON LNVIRONMI N I AL 
40s si . \ i t l A\ l Nl 1 QUALITY 
Dl s \t( »1N! s ! \ Mi.̂ uQ 722 JAC KSON PLACh NW 
Repivscnts |< )W \ IN i l RS | M l RAII ROAD WASlllNCiTON DC 20503 

L I D Represents: 

S chtnf I'OKT S„rf,>k&Sntilhem PU mmling-str\-lsl Hpd^,^''^^ 1 - • 



JAML;S I BiT CIII R ANTHONY BOTTALICO LTU 

FAS IMAN CIIIMIC Al COMPANY 420 I.LXINCilON AVF-ROOM 458-460 

PO BOX 431 NFV YORK NY F)017 

KINCiSPORI I N 37662 Represents: UNI FLU I RANSPORTATK)N 

Represenis: FASFM \N C IIIMIC Al CO r N ION C i F N F: R AI , COM M11 1 F.i. CJF Represenis: FASFM \N C IIIMIC Al CO 
AI)JUSIMFNTCiO-532 

MAR UN W BI RCO\ IC 1 
Kl 1 1 1 R A: 111 I KM AN Wil l IAM 1 BRiCiHT 
1001 ( i S 1 NW Sl 1 11 500 W LSI I'O BOX 149 
W ASHINOI ON DC 20001 200(iRFFNBRIFR ROAD 
Represents ARCOC IIIMIC Al COMPANY SUMMI RSVII I F: W V 26651 
LICilllA -FOUR MININCi COMPANY Represents: Fill: W FSI \ IRCilNIA ASSCJC 
SOCILI Y OF PI AS FIC S INDUSIRI FOR FCONOMIC DFVFLOPMFNI 
Tin: SOC IF n oi n i l PI A S I K S IHROl (III Tin: lOlN I USF: OF CONRAII 

INDI SFRN INC IRACKS \ i \ NORFOI K SOI THFRN AND 
CSXT 

DAVID BFRCiFR 
BFRCiFR AND MON FACiUF. P C , ANI I A R BRIND/A 
1622 1 OC LSI Sl IHF O N I IIF IFFN III NDRLD BL'ILDING 

PllII ADI l PHIA PA 10103-6305 11500 FRANKLIN BLVD SUITF 104 
Represents A 111 RB KI RFKI SC II AND CI.LVI L.ANDOII 44102 

t.FORCF DONAHl 1 Represents W l SI FRN-LLMWOOD-BLRLA 
CORPORATION 

C HARI 1 S D BOI AM 
UNI I I I) IRANSPORI AIION I NION SI I PIIFN H BROW N 
1400-201H SFRFI I VORYS SATFR SFYMOUR AND PEASE 

GRANI I I CHA IF 62040 1828 1 SI RFF: FN W 
Represents I N i l I D IRANSPORIAIION W ASll lNdlON DC 20036 
I NlON-CilNFRAI COMMI I I FLOF Represents: FRA FLRNAL ORDFR OF 
Al).ll SIAll N 1 POI ICF: N . M I O N A I . I A I ^ O R C O U N C I L 

CONRAII. NO 1 
W II 1 IAM A BON. Cil Nl RAI COI NSI I 
BROl HFRHOODOi M \1N 11 N \NC 1 OF C IIRISIOPHFR J BURdFR PRI SIDENT 

W AN' FMPI OM FS C FN I RAI RAIFROAD COMPANY OF 

2655^ IA I RORI FN ROAD Sl 111,200 INDIANAPOLIS 

SOI 1 HI 11 I D MI 480"6 500 NORIH BLCKEYE 
Represents: KOKOMO IN 46903-0554 Represents: 

Represents: CLN I RAI RAILROAD 
K \R> N \ B O o l l l COMPANY OF INDIANAPOLIS 

DONI 1 \N c 1 1 \R> WOOD VND 
MASI R I'l, Bll 1, C AMPBFl F 
1 100 Nl W > < )Kk \ \ 1 NW Sl i l l ".Ml MANOR CFFN OF A l l AN FA 

W \Sl l lNu i( )N DC 20005 55 TRINITY AVENl L. S.W . 
Represents \ K s l l l l CORPORAIION A FFANTA CiA 30335-0300 
ANKFR FNFRoN CORPORAIION L I A L Represents: 

,S 4 ittit^ I'ORT Sorfoki.Soulhern fW m(u7mjr-5(T»-/i7 H/></PagC : of 23 



R(̂ SS B CAPON SYI VIA CHINN-LEVY 
N A I L ASSOC OF RAM ROADS IN I FRdOVERNMEN FAL CO-OP 
PASSHNCiFR 969 COPLEY ROAD 
WO SFCOND S F NF: S FL 308 AKRON OH 44320-2992 
W ASH DC 20002-3557 Represents: N 0 R T H F : A S T OFIIC) FOUR 
Represents: NA 1 IONAL ASSOC LA LION OF COI N FY RLCiKJNAL PLANNINd & 
RAIFROAD PASSENGERS DEVELOPMENT O R G A N I Z A T K W 

EILEEN CARL Y F:I M N L 1. CLARK 
C 1 IA' OF CHICAGO CITY HALL RM 700 MAINE DEPT OF I RANSPOR FA HON 
121 NOKFH l ASAI I F: SFRFI 1 16 STA FF HOUSE S I A HON 
CHIC ACiO IF 60602 AUdl S FA MF: 04333 
Represents: Represents: MAINE! DEPAR IMEN FOF 

TRANSPORTATION 
HAMII ION I . CARMOl CHE. 
C ORP()RA FIC)N COI NSEL NICOl.i: F:, CLARK 
C I I Y OF CiARN W ACHTELL. LIPTON. ROSEN & KATZ 
401 BROADW AN 4111 FIOOR 51 WEST 52ND STRliF F 
CiARN IN 46402 NFW YORK NY 10019-6150 
Represents Cl FN OF CIARY INDIANA Represents: 

RICHARD C CARPLNTFR DENNIS COFFEY 
1 SELl.ECK STREET SUFI F 210 TEN PARK PLACE 
EAST NORWAI KCT 06855 BOS FON MA 021 16 
Represents: SOL I II W FSI FRN RFCilON Repr;.-sents: 
METROPOFITAN PLANNING 

Repr;.-sents: 

ORCiANl/AIION PAl 1 D COLEMAN 
SOUIH WFSIFRN RFCIONAI PFANNING HOPPEl MAN FR& COLEMAN 
AGENCY 1000 CONNEC TICU I AVE NW-SUITE 400 

W ASlllNd lON DC 20036-5302 
C IIARI.FS M C IIADW lc K Represents: DFI AWARE RIVER POR' 
MARN LAND MIDLAND RAILW AN INC AU I HORI FN : PHU ADELPHIA :<L(.!CJNAL 
PO BOX IOOO P(.>RT AUTHORITY 
UNION F.RIDCiF MD 2 r o i SOL I II IFRSF Y PORT CORPORA HON 
Represents: I HF: POR l (JF PHILADELPHIA AND 

CAMDEN INC 
ANCFFO.ICHK K .(R. IOCAI CHAIRMAN 
P O BOX 908 JOHN F C OLLINS 
48398 OLD CiOOSE BAN ROAD COLLINS .COLLINS. & KANTOR PC 
Rl DWOOD NN' l >6-4 267 NOR I H STREET 
Represents: BRO 1 IIF.RHOOD OF BUFFALO NY 14201 
LOCONKJnVE ENdlNFERS D l \ ISION 227 Represents: CONRAIL GENERAL 

COMMIT FEE OF ADJl ST.MENT 
NE'\ YORK STATE I.E(ilSLA nVE BOARD 
R W GODWIN GENERAL CHAIRMAN 

V cltenl\ I'ORT SurfokiSoulhtnt PId miultng-itn-hi wpdI*'ii^C 3 of 23 



• 

MIC IIAI 1 CONNI LLN M W C I RRii: 
C I I Y OF liAS F CHIC.ACiO CilNFRAI C HAIR PF: RSON UTU 
4525 INDIANAPOLIS BIA D 3030 POW I RS AVENliE STE 2 
EASTC HICACiO IN 46312 JA( K S 0 V \ I F I F: FF 32250 
Represents C 1 I N OF LAS 1 C HIC ACiO Represents I NI I I D FRANSPORTATION 
INDIANA UNION (iO-851 

ROBFRI ICOOPIR JOHN M ( I I I FR. JR. 
GENERAl C i ! MRPI RSON I I I MCCARUIY SWEENFY HARKAW AY 
1238 CASS 'lOAD 1750 PFNNSYI VANIA AVE N W 
MAUMFI OII 43537 Sl 1 IF. 1 105 
Represents: W A S 1 I I N ( J T O N D ( 20036 

Represents: ORANdi; AND RO( KI .AND 
J DOYI.F CORMAN U II I 11 II S INC 
MAIN LINL MdMN 1 SI R\ IC I S INc 
520 FEl FOW SIIIP ROAD STI A-105 IRWIN 1. DAVIS 
MOUN 1 FAl RI I NJ 08054-3407 1900 S T A FF: I O W FR B F D G . 

Represents: SN'RACUSF N'. 13202 
Represents: ME I ROPOFI FAN 

.IOHN .( COSCIA. FXI C UTIVI DIRI C FOR DE\ I IOPMFN I ASSO( lAFION OF 
DFI AW \RI VAl l I N RFCIONAI SN R AC I SF & C FNFRAL 
PEANNINCi COMMISSION NL W YORK INC 
1 I 1 SOI 111 INDI PI NDI NC F MAI 1 FAST 
PlilLADFFPIlIA PA 10106 SANDRA J DLARDLN 
Represents: DEI AW ARE \ AI I I Y VIDCO CONSUL LANTS. INC. 
RFCilONAI PI ANNINCi COMMISSION 407 SOI 1 11 DL ARBORN. Sl ITE 1 145 

CHICACiO 11 606(L> 
SUA I M C OI I FER Represents MDCO C ONSULTANTS INC 
EXXON COMPANN USA 
PO BOX 32'"2 W ll I 1AM DK KFRSON 
HOUSION IX -"253-32^2 I S FN\ IRONMFN FAl. PROTEC 1 ION 
Represents: EXXON CHEMIC AFS A(>F.NCY 
AMFRK AS: FAXON COMP \NN I S A 401 M SFRFF 1 SW (2252A) 

W ASHINCi ION DC 20460 
.11 \N M C I NNINdllAM Represents: 
SI,()\ F R A: LOI U S 
1224 SL\ ENIEENFH s i RFF 1 NW NICIIOI AS 1 DIMIC IIAFI. 
W ASHINGTON DC 20036 DONELAN. C I FARY. ETAL. 
Represents: 1 100 NF W NORK AVENUE N W STE 750 

W ASlllNCiTON DC 20005-3934 
P \ l 1 \ C 1 NNINcll \ M Represents: W FS F \ IRdlMA COALS.INC. 
HARKINS c I NNINOH W l 
1300 10 111 slRFF 1, N W . SIF 600 DAMD W DONI F Y 
W \SHlNC.ION DC 200 .̂6 3361 SFAFFORI) SF 
Represents: C ()NRA11 . CONR Ml INC PI FlSBURCill PA 15204-1441 
( ()NSO! II) \ 11 I) RAIL CORP( )RA 1 ION Represents W FIR ION SFFFL 

CORPORAIION 

.V clirnt^ PORT \„rfok&Soulheni PId mai/me-sfn-/<( npt/PagC 4 of 23 



PAUL VF DONON'AN MAR FIN TDl 'RKIN ESQ 

LAROF. W INN. i : 1 AI. DURKIN & BOCidlA ESQS 

3506 IDAHO AVE NW PO BOX 378 
W ASll lNdlON D( 20016 71 M l VERNON STREET 
Represents: POR 1 Al !1K)RI IN OF NEW RIDdEFIFLD PARK N.i 07660 

NORK AND NFW JERSEY Rep -jsents: VILL.VJEOF RIFXiEFIEED 
PARK NEW JERSF Y 

KFIA IN I DOW 1) 
SI OVF R A: lOF I I S DAVID DYSARD 
1224 17rH S FRF E I N \V FMACOd 
W ASHINCi ION DC 20036 PO BOX 9508 
Represents: CONSl A l l RS 1 NI RON 300 (FNFRAL U'NION PLA/A 
COMPANY: (iPU d l NFRA 1 ION INC TOLEDO ( ; : i 43697-9508 

Represents: FOI FDO MF: FRO AREA 

C 1 ARK I VANS F)OWNS C(3UNClLOFCi()VI 
JONES. DAY. REAVIS & POdlT-
usoci SI RFF: FN w GARY A F;BF:RT 

W ASlllNdlON DC 20005-2088 ( FI N OF BAY VIFI .A(JF: 

Represents: NAJ IONAL LIME & STONE 350 DOVER ( ENTER ROAD 

COMPANY BAY V I L L ACIF: O H 44140 

Represents: CI I N OF BAY VILLAGE OHIO 

DANIEL DUFF 
AMERIC AN Pl BI IC TRANSIT ASSOC RK HARDS LDLl MAN 
1201 NFW NORK A\ ' NW llldllSAW MAHONLY C LARKE 

W ASH DC 20005 1050 SE VEN FF:F:N 1 H ST,. N W . SUITE 210 
Represents: AMFRK AN PUBLIC FR.ANSIT W ASHINCi FON DC 20036 
ASSOC IAI ION Represents Al.FIFD RAIL UNIONS 

JOHN K Dl Nl 1 A\ Y ROBERT L DW ARDS 

ASSIS I AN I A I I ()RNF Y dENFRA! F AS I I RN LRANSPORT AND LOCilSTICS 

133 S FA FF: SFREF F S FA I F: ADM BLDd 1109 LANEFl i : DRIVE 

MONTPF LIER VT 05633-5001 CINCINNA n OH 45230 

Represents: Sl AIL: OF M RMONT Represents: EASTERN TRANSPORT AND Represents: Sl AIL: OF M RMONT 
FOdlSIICS 

DON M 1) W 1)1 NI 1 \ N 
2'W)SI Al t SIRFF I Ci.NRY F DW ARDS SUPERINTENDENT OF 

U i l S I A l l 1 FO DIR RR OPF RAI KAS 

PA AFF-C lO Bl Dd 2NI) I F SOMI RSI I RAILROAD 

HARRISBURCi PA T l O l - l 138 7725 LAKE ROAD 
Represents 1 N i l I D IRANSPORTA FION BARKER NY 14012 
I NION PI NNSN 1 \ ANIA SIAFL Represents: SOMFRSLT RAILROAD 

I FdlSl M I M BOARD CORPORAFION 

FAN 1) Dl Pl IS. C FIN SOIK I FOR 
CIIY HAI I 
801 Pl 1 \1 SIRFF I ROOM 214 
(1NC1NNA11OH 45202 
Represents: Cl FY OF CINCINNATI OHIO 

S dteiif. PORT Sorfok&Soulhtm PId mailing stn-lsl i^pd^''^'^'^ ? ^'•f 23 



D.ANIFI R I I I I O l l 111 ASSl (iFNlRAU MlCHAFl. P. FERRO 

COINSFI MILLLNNH VI PL 1 ROCHEMICALS, INC. 

UNITED TRANSPOR FA I K )N I NKW 1 1500 NORI HLAKE DRIVE 

14600 DF I ROI I AVFNUE CIN( INNATI OH 45249 
CI.F VF l AND OH 44107 Represents: MILLLNNIliM 
Represents: UNITED FRANSPOR FA F1(3N PE I ROC HEMICALS INC F K/A QUANTUM 

L NION C HEMIC AL 
CORPORATION 

TERREl I FLLIS 
( AE/W V J D FI I / d l RAI.D 

PO BOX P6 UJ U. dENl RAL ( HAIRPERSON 

C LAN W V 25043 400 E EVERdRLEN BLVD S Li: 21 7 

Represents: CENTRAL APPALACHIA V A N C 0 U V L : R W A 98660-3264 
EMPOW i RMLN1 / O N I O ! W FS I Represents; I Ni l I D FRANSPORJ AJ ION 

VIRC.INIA UNION-dl Nl RAI. COM.Vll 11 EE CJF 
ADJUSTMENT (iO 386 

ROBFRT L, EVANS 
OXNCHEM STEPHEN M EON FAINE 

P O BOX 809050 MASSACHUSETTS CENTRAL RAiLROAD 

DALLAS FX 75380 CORPORA FION 
Represents: OCCIDENTAL C HI MIC AL ONF W II BRAHAM SFRFI T 

CORPORAIION PALMER MA 01069 
Represents: MASSA( HI SETTS CENTRAL 

SARA J F ACiNll 1,1 DIREC 1 OR OF LAW RAILROAI) CORPORATION 

CITN' OF 1 AKE WOOD 
12650 DETROIT AVENUE ROBLR I C LRl AS 
FAKFWOODOH 4410" SR. VK i : PRI SIDFNI. M.vHKFTINd 

Represents CI I N OF LAKEWOOD OHIO FRANKLIN INDI SIRIAF MINERALS Represents CI I N OF LAKEWOOD OHIO 
612 TEN FH AVENUE. NORTH 

CiERAI D W FAU I I I . I l l NAShVII I E JN 37203 
d, W LAl I II c't ASSOCIA I I S INC , Represents: 
PC:> BOX 2401 
ALEXANDRIA VA 22301 GARI AND B dARRE FT JR 
Represents: Cl W , FAC 1 11 A: ASSOCIATES. NC DFPFOF IRANSPORI ATION 

INC POBCJX 25201 

dERAI 1) W 1 AU I I I III RAFFIC.H NC 2^61 1 
Represents: 

(ARL 1 1 1 LIR 
DEKALB AdRA INC MIC HAFL J dARRICi.AN 

P O BOX 12" BPC 1!L:MIC ALS INC 

4''43 C (,̂ UN IN ROAD 28 4440 W ARRLNSVII.Li: CTR RD 

W A FERl OO IN 4<ro3-012~ CLEVELAND OH 44128 

Represents DFKALB AdRA INC Represents: BP AMI RICA INC 

RICHARD A dAVRIL 
16700 dLN FRY LANE NO 104 
TINLEY PARK 11.60477 
Represents: RICHARD A GAVRIL 
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PL FI R A ( i l l BFRJ St )N IN I FRNAI IONAI. PAPI R (OMPANY 
I.OI ISVII I F A; INDIANA RAILROAD 
COMPANY PEHER A (IRFENE 
53 W . JA ,;SON BOl l LVARD. S Fl 350 THOMPSON HINi: Fl ORY 
C HICACiO IF 60604 1920 N S I RFF I N W . SUFI E 800 
Represents: l O l ISVll I 1 A: INDIANA W ASHINGION DC 20036 
RAllR()AD(OMPANN Represents: BAY SJ A FF: MIFFING 

COMI'ANY; BEFVIDERI, & DFI AWARE 
PETI R A d l l BF:< ISON RIVI R RAILWAY BLA( K RIVER & 
RKilONAl RRS OF AMFRICA WI S FFRN RAII ROAD; l AS F P I : N N 

;22 C SF NW SFi: 850 RAIFW AY IN( ; FAN( ASFFR NOR 1 HERN 
W ASll lNd lON l)( 20001 .vAII.W AY 
Repr;-s.-:-,is: RFCIONAI RAI". ROADS OF 
AMFRK A ROBFRI I dRFFNFESE 

IOI I DO-FUC AS COUN I Y PORT 
FOUIS i : d l FOMI R AETHORl FY 
BAFF JANIK I I P 1 MARFI IMF PI A / A Sl FFI- 700 
1455 1 S I RI.I 1 NW Sl 1 I F: 225 IOI,EDO OII 43604 
W ASHlN(j lON l)( 20005 Represents: FOLEDO-LUCAS COUNTY 
Represents: API 1 IMI I I I); Dl l AW ARi: I'OR F Al FHORFI Y 
VAl l l Y RAII W AN (OMPANY IN( ; 
HURON AND F AS FERN RAILW AY COM R A dRICE 
PANY INC; RAII AMLRICA INC ; SACJINAW dENF!'.AI CHAIRPERSON U FC 
VALLLY RAII W AN CCMPANY INC ; I0I7-F CiRAVOIS INDI SIRIAI. PLA/A 

ST LOUIS MO 63128 
DOUdEAS SCiOEDEN Represents: 
MAIN LINL MANACiFMI N 1 SI RVK FS 
INC DONALD F GRIFFIN 
520 EEELOWSHIP ROAD SUI l i : A-105 BRO IHF RIIOOD OF MAINTENANCEOF 
MOUNT 1 AI RI I N.l 08054-3407 W AN IMPIOYI FS 
Represents: PI NNSN 1A ANIA SI NA I F 400 N ( API FOI, S FNW SUFI E 852 
TRANSPOR FA FION (OMMITJ EE WASHINCi ION DC 20001 

Represents: 
ANDRI W P. COLDS 11 IN 
MC CAR II IN. SWLENI N 1 1 Al JOHN J (iROC Kl 
1-50 PI NNSN 1 VANIA AM NW CiRA INC 
W A S H I N C I ION DC 20006 115 WFS I AV ONE: J E N K I N FOW N S FA 

Represents NAJ IONAL dRAIN AND LLI.D JFNKINTOWN PA 19046 
ASSOC 1 \ 1 ION Represents: dRA INCORPORATED 

dRA S INroRPORAI l D 
FDW AKI) 1) OKI 1 NBl Rd 
CiAl 1 AND. k l l \K NSC 11. \loRSi: <t VAUdHN R (iROVES 

(lARI INkl 1 PUTSFON COAI COMPANY 
1054 IIIIK lN -1 IRSI SIRI 11 NW PO BOX 5100 
W ASll lNdlON DC 2000'"-4492 LEBANON VA 24266 
Rcprcs.nis PKOMDI NC 1 AND Represents: PI FIS ION COAL COMPANY 
WOR( 1 SI 1 R RAII ROADCOMPANY 
S 1 I FF W ARLllOl Sl. CO INC; THE 

p. , 
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• 

R J HFNEFFl.D 
JCJSEPH dUl RRIl Rl. JR PPCi INDUS I RIES INC 
GUERRII Rl. EDMOND. I F Al ONE PPG PLACE 
1331 1 SIRI L I N W. 41II I I OOR PIJ JSBURdll PA 15272 
W ASll lNdlON l)( 20004 Represents: Pl'(i INDUSJ Rli:s INC . 
Represents: 

Cl W III RKNI R JR 
DAMD I IIAI 1 NJ 1 RANSI1 RAll. OPERA 1 IONS 
COMMONWI AI I I I (ONSI 1 l INd ONE: P E N N P L A / A E A S J 

ASSOC LAll S NEW ARK NJ 07105 
720 NOR 111 POSI OAK ROAI) Represents: 
SUI FE 330 
HOUSTON FX 7-̂ 024 W 11 LIAM P HERNAN JR GENERAL 
Represents: SHl l 1 ( IIFMK AI (OMPANN' C IIAIRMAN 
SlIFI 1 O i l (OMPANY PO BOX 180 

HILl LARD OII 43026 
MK HAI L P HARMONIS Represents; 
I S DFPI OF Jl SI K 1 
325 7TH STREEJ Sl I I I 500 CHARLES S HESSE. PRESIDENT 
W ASIIINCiTON l)( 205̂ 0̂ c iiARi I S H::S.SI, ASSOC FAFFS 

Represents: I S DFPAR 1 MI N 1 ()l Jl S 1 ICE 8270 SIDNEY BROOK DRIVE 
CIFACiRIN FAFFS OH 44023 

JAMFS W HARRIS Represents: OHIO SH I F INDl'SFRY 
J IIF Ml I ROPOFl HAN Pl ANNINCi ADMSORN COI N( IF 
ORCiANI/AllON 
1 WORI D I RADi: C ! N 11 R LYNN A HISI R 
S I F 82 F AS 1 A E S I Al I N MFC CO 
NF:VV YORK NN 10048-0043 2200 1 I I DORADO S FREEF 
Represents: Di e A l l R IF 62525 

Represents: 
NlCOl 1 1L\R\ 1 N 
J i l l DOW ( 111 \1IC Al COMl'ANN FRIC M HOC KY 
2020 DOW (1 N I I R d O F F A I / . CiRIFFIN. EWINd 
MIDLAND Ml 486"4 213 WFSI M I N I : R SIREF.J 
Represents 1 IIL l)( )W C HI MlC AL W FS FC IIESJ LR PA 19381-0796 
COMPANN Represents: ALLEdll l NN & L AS FI RN 

RAll ROAF IN' ; BEI HLI HFM STI FF 
JOHN 1) 111 1 1 Nl R. 1 S(,) CORPORA F.')N ETAL; B l FFAFO& 
RF A. C ROSS A; Al C HINC IOSS PI I ISBl Rdll RAII ROAD INC; NEW YORK 
1020 N SlRFF 1 NW Sl 111 420 SI sol I HANNAAND WFSTFRN 
W ASMlNCilON DC 200^6 KAII W AN C ()RP()RATK)N; PFF 1 SBl RCill 
Represenis: EMPIRE S I A l l PASSFNdER & SHAWMU F RAILROAD INC ; READINd 
ASSOC I MION; FORI OR \ N ( i | PAPIR Bi l l MOI N FAIN AND NORTHERN 
COMPNNN .NI W NORK C ROSS HARBOR RAIFROAD COMPANN ; ROCHES I ER & 
R Ml ROM) 11 K M I \ \1 C ()RPORA FION SOL THERN RAILROAD INC 
W \BASI1 A; W I Sl 1 KN RAll W AN CO 
1) B A MIC IIKiAN SOI m i KN 
RAILROAD IN{ 
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.lAMFS F HOW ARD DOREEN C JOHNSON CHIEF ANJ I FRUST 

ooc ANAl SIRI F I SEC J ION-OHIO A 1 FY dENERAI, OFFICE 

BOS FON MA 021 14 30 E BROAD SJ RLE 1 I6 FH FLOOR 
Represents: ( O A U FION OF COI I MBl s o i l 43215 
NORI III ASI FRN dOVFRNORS Represents: OHIO AJ JORNEY dENERAl.S 

OFFICE 
JOHN HON 
P () B( )X 1 1 7 TF:RRI:NC i: D J()NF:S 
Cil EN BURNll MD 21060 KELLFR& HI CKMAN 
Represents: BAL I IMORE ARI A FRANSI F 1001 d SF NW s j i : 500 WF:ST 

ASSOCIAIION W ASHINdJON D( 20001 
Represents: NORIH AMFRICAN FOdlSIIC 

BRAD F III SION SFRVICES A DIVISION OF MARS 
C N PRCS ANLAX COAI SALFSCORP INCORPORATED 
400 I FC IINFC FN FI R DR1\ F S 11 320 
Mil,FORD OH 45150 FRANK N JORCiENSEN 
Represents FHF FI K RIVER RAIFROAD INC 

PO BOX 460 
SHEIFA MECK HYDF CFFY A l FORNEY Sl MMl-RSVlLl F W V 266^1 

CITY HAI L Represents: FHE ELK RIVER RAILROAD 

342 ( LNJ RAI A M NLT; INC 
Dl NKIRK NN 14048 
Represents: (1 FN OF DI NKIRK NF W YORK L R U / R KAHN Represents: (1 FN OF DI NKIRK NF W YORK 

1100 NF W VORK AVE, NW - STE 750 W EST 

ERNFSl J IFRARDl W ASHINdJON DC 20005-3934 

NIXON HARdRAVi: DEVANS DON I F I I P Represents: MAR FIN MARIF J J A 

PO BOX 1051 M A I FRI AFS INC 
CI IN ION S(,)l ARI SHINl l ( II INC 
ROCHESTER NY 14603-1051 
Represents ROC 111 SI I R (.AS AND STF VFN J KAI ISH 
ELLC IRK CORPORAIION MC AR IIIN . SW EENEY & HARKAW AY 

1750 PENNSYLVANIA AVE NW 

W II LIAM P, J.AC KSON. JR W ASIIIN(. ION DC 20006-4502 

JAC KSON A; JESSUP. P C. Represents: HIE FOWN (JF HAYMARKET 

PO BOX 1240 
3426 NOR I I I WASlllNd ION Bl M ) LARRN B KAKNLS 
ARLINdlON VA 2221U LRANSPORJ AI ION BUILDINd 
Represents A 1 MASSEN COAL COMPANN' PO BOX 30050.425 W EST OTTAW A 

IN( I I Al 1,ANSIN(. Ml 48900 
Represents: MK HK.AN DI PARTMENJ (JF 

J.Wll S k .lAC ()BS JRANSP 
J ACOBS INDUSJ RIES 
2 01 M<K> 1 ANI RICHARD 1 KERTH. TRANS M(iR. 

SIONN RlDd lOH 4>463 CHAMPKJN IN 11 RNATE C(JRP 

Represents: J.ACOBS INDUSJ RIES IOI KNIdHTSBRlDdE DRIVE Represents: J.ACOBS INDUSJ RIES 
HAMIFJON OII 45020-0001 
Represents: C HAMPION IN IERNATICJNAL 
CORPORAJION 
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DAVID D KlNd 
BF.Nl FORI ANI) MORFHEAD RR ( O 
PO BOX 25201 
RAI FIdH NC 27611-5201 
Represents: 

E P KlNd JR 
d l NFRAF ( IIAIRI'I RSON UTL^ 
145 ( AMPBFl l , AVE SW STE 207 
R O A N O K F : VA 24011 

Represents UNI FI I) I RANSPOR I AJ ION 
UNION d l NI RAI ( O M M I I I FL OF 
ADJUS F.VIENJ N & W-C 

MIFC HF I L M KRAUS. CiENF:RAL 
C(JUNSEL-TRANSrORTAJ ION 
COMMUNK A FIONS IN FNI I NION 
3 RESI AR( H PI AC I 
ROCKVIFI F: M D 20850 
Represents 1 RANSPC )R I A 1 ION 
COMMUNK AFIONS IN IFRNAIIONAI, 
UNION 

HON Dl NNIS .1 Kl C INK II 
UNI f l l ) SUA IFS HOUSi: 
RFPRFSENTAJIVES 
W ASHINCi ION DC 20515 
Represents: C I Il/F.NS 10111 
CONdRESSIONAL DISTRK 1 OF OHIO 

PAUL H. L A : U B O L F N 

I O 2 O N I N E T F : E N T H S I . N W SIF: 400 

W ASlllNd lON l)( 20036-6105 
Represents: Ri:SOUR( I S W ARI IIOUSINd & 
(ONSOI IDAFION SFRVK FS INC 
SOUTHERN TIER W F:S F RFCIONAI 
PI ANNINCi AND l)I \ FIOPMI N I BOARD 
IRANSPORI MION IN IFRMI,DIARIES 
ASS( )i lA 1 K )N 

I M Rl NC I R L A l O l RLI 11, 
PRFS ION C.ATES ELLIS ETAL 
1735 NN AM NW Sl l Fi: 500 
W ASll lNdlON DC 20006 
Represents: STAFF OF MARN LAND 

J PATRICK LA 17 
HE AVY FIE I C ARCiO SYSTEM 
PO BOX 51451 
INDIANAPO! IS IN 46251-0451 
Represents: HEAVY EIF I CARCJO SYSTEMS 

JOHN K, FI ARY. ( i l Nl RAF MANAdl R 
SOU I HI AS FERN PFNNSYEV ANlA 

I RANSPC )R I A I K )N AU FIK )RFI Y 
1234 MARKF I SIKI I I 5JII FLOOR 
PHILADLLPHIA PA 10107-3780 
Represents: S()r IIIEASJ ERN 
PENNSYLVANIA FRANSPORLATION 
Al THORl IY 

SHERRI EEHMAN DIRECTOR OF 
(ONdRI SSIONAI AFFAIRS 
(ORN REFINERS ASSO( 
1701 PENNSYFVANIA AVE NW 
W ASHlN(. ION. DC 20006-5805 
Represents: CORN REFINERS 
ASSOC lA FION INC 

n DCiF JACOB I.EVI N I HAL. OFFICE OF 
HFARlNCiS-FEDERAL ENERCiY 
REGUl.AJORY COMMISSION 
888 - ISF SI . N.E. SIE MF 
W ASIIINCJ I O N DC 20426 

THOMAS .! LFFW ILLR 
OPPLNIILIMLR WOLFF & DONNELLY 
180 N STETS(JN AVE 45TH FL(J(JR 
( HK A(.0 II 60601 
Represents C FDAR RIVI R RA11.R(JAD 
(OMPANN ; FOX VAEEF Y & W ESTERN 
FID; II I INOIS CFNFRAI. RAM ROAD 
(OMPANN ( IIK AC.OC I NJ RAl. & 
PAC IFIC RAIFROAD COVfPANY AND 
C EDAR RIVER RAN.ROAD C CJMPANY 
R I CORMAN PAR JUS; R J CORMAN 
RAll ROAD COMPANIES; SAL FT STE 
M A R I L : BRIDdE COMPANY; I RANS FAR 
INC ANI) Bl SSLAII R AND LAKI, FRIF, 
RAII ROADCOMPANY; TRANS FAR INC 
AND EICIN JOLIET AND EASTERN 
RAILROAI) ( OMPANN ; W ISCONSIN 
CLN I RAI L I I ) ; W ISCONSIN CENJRAL 
FRANSPOR FA 1KJN CORPORATION 
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F DW ARD LLOYD Represents: 
RUICFRS ENVIRONMENIAL LAW 
CLINIC RON MARQUARDJ 
15 W ASHlN(iTON STRFFT LOCAL UNION 1810 UMWA 
NF W ARK NJ 07102 R 1) -2 
Represents: 1 RUS FA I E 1 RANSPOR FATKJN RAYI AND OH 43943 
CAMPAIGN Represents: 

( MK HAI I , EOF 1 I S ROBFRF F, MARTINEZ 
SI OVER & FOETUS VA Sl ( RF: I ARY OF J RANSPT 
1224 SI VFNJ FENTH S FRFF 1 NW PO BOX 1475 
W ASl l lNdlON l)( 200̂ 6̂ RIC HMONI) VA 23218 
Represents; CEN FERIOR FNI RCiY Represents: COMMONW'EAI J H OF 
CORPORA FION; DM ROFI I DISON VlR(ilNIA 
COMPANN ; FASI ( HIC ACiO INDIANA-
HAMMOND INDl.\NA-(iARY INDIANA- JOHN K MASFR. Il l 
W III IINCi INDIANA; Fill FOUR ( 11 Y DONFIAN.C 1 FARY.WOOD.MASER 
CONSORIIUM; POIOMAC FLI C IRIC 1100 NF W YORK AVE NW SUITE 750 
POW ER COMPANY; POJOMAC EFF;CJ R I C W ASHIN(i FON DC 20005-3934 
POW ER COMPANN'; I HF Di: I ROl l Represents: ACMF: STF:F:E COMPANY 
EDISON COMPANY AK S I F:F:E C O R P O R A FION 

C ARCilEE INCORPORATI D 
DENNIS d LNONS FRII -NFACiARA RAIL SJ EL:RING 

ARNOI D & POR Fl R COMMI I J EF:; INSJ ITl ;TE OF SCRAP 
555 1 WELL 111 SIRI 1 1 NW RECYC FINCi INDUSJ RIES INC ; 
W ASHINCi FON DC 20004 JOSFPH SMFFH & SONS INC; NlACiARA 
Represents: C SX COKPORATION INC MOIIAW K POW FR CORPORA HON 
CSX IRANSPORI AIION INC 
CSX TKANSI't >R FA 1 ION INC I HFODORE H VEA FTHEWS 

N J DFPAR I MENJOF TRANSPORTA i iON 
dORDON P, MACDOUC.AFL 1035 PARKW AN A\ ENUE CN-600 
1025 CONNEC TICUT AVE NW -S 11410 TRENTON NJ 08625 
W ASl l lNdlON DC 200•56 Represents: 
Represents: C HARI I S [) BOI AM 
FRANK R PIC Kl 11 DAVID J MA I I N 
JOHN D FI I / d l RAI 1) CI I Y OF ROCKY RIVI R 
.KISI PH C S/ABO 21012 HILLIARD ROAD 

ROCKY Rl \ 1 R OH 44116-3398 
CiORDON P M ACDOUGALL Represents ( FFN OF ROCKY RIVER OHIO 
1025 CONNFC JK UJ AVF NW-Sll 410 
W ASHINCi ION DC 20036 
Represents: \ 11 1 A d l O L RlVI RDAFi: 

I ARRN 1) M AC Kl IN 
INDIANA l ) I \ ISION OF HISIORIC 
PKFSI R\ A l iON 
402 W W ASll lNdlON SI - RM 2"4 
INDIANAPOLIS IN 46204 
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(iFORdl W MAN< JR CHRISJOPIIER C MCCRACKEN 
IKK.AN cV HARTSON E E.P. UEMl R & BF:RNE LLP 
555 I HIR I I F-NTII SJ REETNW 1300 EASJ NINTH S LREET SUITE 900 
WASlllNd ION DC 20004-1 100 Cl.F VEFANDOH 44114 
Represents: (ANADIAN P.A( IFIC RAIFW AN Repr-.-sents: ASH FA CHIiMICAL INC 
COMPANN Dl l AW ARE AND HUDSON ASH FA CHEMICALS INC 
RAll WAN (OMPANN IN( ; DFIAW ARF 
AND HUDSON R.MEW AY COMPANY INC; FHOMAS F MCFARLAND. JR. 
S(J(J LINE CORP; SOO EINli RAILROAD MCFARI ANIJ& HERMAN 
CO; SOO LINE: RAII R O A D V O M P A N N 20 NORI H W AC KER DRIVE-SUITE 1330 
S I FAW RFNC F A; IK DSON RAII W AN ( HIC AdO II . 60606-3101 
COMPANY I IMI 11 1) Represents: KOKOMO (iRAIN CO INC 

EIdH US FATE RAIL PRESERVATION 
MK HAEF F M( BRIDF ( i R O l P 
ELBOEUL LAMB(iREF,NE& MACRAE. 
LLP JAMLS E MC(iRAll, 
18'̂ 5 CONNECTICUT AVE NW - SJT 1200 (OMMONW EAI, I II OF MASS. EXEC. 
W ASHINC. ION DC 20000 OFFICE OF I RANSP F. & CONS F. 
Represents: AMERICAN (OAF SAl liS 10 PARK PLAZA ROOM 3170 
COMPANY-AMI RK AN FEEC J RIC POWER BOSTON MA 02116-3969 
SI RVK E CORPORA HON i : l AE; Represents: COMMONW EAL I H (JF 
AMERICAN EEECJ RIC POW ER MAssACH F: FJ s EXF:CL!TIVE OFFICE O F 

AFEANTK C ITY Ll FC TRK (OMPANY 1 RANSPORTA FION AND C(JNSJ RUCTION 
CSX-NS; DFEVFARVA l'()W F:R<t I KilFF 
COMPANY; FER I II l/FR INSINI AI E 
INDlANAPOl IS POW IR A: 1 I d l l l 
COMPANN ; OIIIO MINlNd ANF) 
REe FAMAJ ION ASSOC LA 1 ION; 
THE: E E R T I F I / E R INSTFFUTF; 

THE OHIO VAI I EY COAI (OMPANY 

R, FAW R F N C E MCCAFFRE Y. JR, 
NFW YORK & AJ FANJ K RAIFW AY 
405 FFXINCION A M Ni l . 501II FLOOR 
NEW NORK NY 10174 
Represents NE W NORK A: AJ I ANTIC 
RAILW AN COMPANN 

LDW ARI)( MC C AR I HY 
INI AND SI F l l INI) IRIFS INC 
30 WFSI MONROL SFREEF 
( HK .A(.() IE 60603 
Represents: INI ANI) S FI I F IND FRIFS INC 
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JOHN 1 NK 111 F: dFORCiE MFSIRFS 
M C I I U F : A; SIII RMAN. FSQS. SIA 1 FOF NN ASS F ATTORNEN' dERERAL 
20 E.XCHAN(iE. PE.ACE 120 BROADW AY SUFI E 2601 
NF W YORK. NF W NORK 10005 NFW YORK NY I027I 
Represents Fill HONORABI.F JI RROI D Represents: 
NADLER; Fill HONORABI E 
( IIRISIOPHFR SHAYS; Fill HONORABFE II DOUdI AS MIDKIFF 
C HARI ES RANCil l . IHI HONORABI.F: 65 W I Sl BROAD SF STE 101 
BIN Cil EM AN; THE HONORABFE R()( HES FER NY 14614-2210 
BARBARA KFNNEFEN ; Fill HONORABFE: Represents: (il^NESEE TRANSPORTATKJN 
NANC Y JOHNSON; J HF: HONORABI I COLNCIE 
CHAREESSC II I MI R; Fill HONORABLE 
ROSA DFI AURO; THF HONORABI i : CLINTON J MILLER. III . GENERAL 
MIC IIAFI FORBFS; IllF I I O N O R A B I F: (OINSLL 
SAM Cil JDFNSON. Fill HONORABI,i: I Nl FFI) 1 R.ANSPORFATKJN UNION 
NI FA I OWEY; I HE HONORABI i : VLVIOR 14600 DEFROIT AVENUE 
OWENS. Fill HONORABI I IHOMAS (1 I VFFANDOH 44107-4250 
MAN ION; I l l l HONORABI 1 MAI RICE Represents: 
HINCHEN ; J HE HONORABLE ED TOW NS: 
THF: HONORABI I C AROl N N B d PACE VK JATES 
MALONI Y; J HE HONORABI 1 NYDIA M, SIDEEY & AUSJ IN 
VELAZQUEZ; THE HONORABLE FLOYD 1722 EYE STREET NW 
El A K I : ; JIIF HONORABI 1 C.ARN W ASlllNd lON DC 20006 
AC KF RMAN; Fill HONORABFE Represents: VIOATES SIDLEY & AUS FIN 
El I IOJ F, ENCiEl ; J IIF HONORABFE 
EOUISE M SI AUdll l l R; J UL C V MONIN 
HONORABI L JOHN l ALAI CE; I Hi: BROIIIFRHOODOF FOCOMOIIVE 
HONORABI F MIC HAl 1 MCNUE I Y; AND INdlNl l iRS 
THF HONORABFE JAMFS MAEONEY. 1370 ONTARIO SJ REET 
MFAIBl RS OF n i l U S IIOl Si: OF ( 1 I VEI ANDOH 441 13 
RFPRFSENI AIJN ES Represents BR(J IHERHOOD OF 

LOCOMCJTIVE ENCilNEERS 
FRANC IS d MC Kl NNA 
ANDERSON cV Pl.NDI 1 ION JI FFRI N R, MORELAND 
1700 KSI NW sum: i :o7 Tin: BUREINCiJXJN NORTHERN SANTA FE 
W ASHINC. ION DC 20006 CORPORAIION 
Represents: WESI MRdlNIA S I A l l RAIF r o o I AS I (iOEF ROAD 
A IHORI IN SCIIAI MBURG IL 60173 

Represents: 
c o i l I I A MC N AMI 1 SR 
CUDI FI IMPROMMI N 1 INC 
11500 FR\NKI IN Bl N D S l I 104 
CI EM I ANDOH 44102 
Represents C I DFFF IMPROMMFN 1 INC 
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1 K A R F M O K l l I THF: HONORABFE JERROLD NAD! ER 
1 B A I I J A N I K I I P U.S. HOUSE: OF REPRESENJ AFIVES 
1 1455 E STREE F NW SUI FE 225 W ASHINCiTCJN. D.C. 20515 
1 VVASIIINd lON DC 20005 Represents: 
1 Represents: ANN ARBOR RAIFROAD 
• CHIC.A(K) RAII FINK 1 EC ; (ONNEC I IC L F JOHN R NADCJENY. VICE PRESIDENT & 
• SOE FHERN RAIFROAD INC ; (ii:OR(ilA dFNERAI COUNSEE 
• WOODLANDS RAll ROAI) I 1( ; BOS ION & MAINE CORPORATION 
1 INDIANA & OHIO RAM W AN i. OMPANN ; IRON IIORSl PARK 
• INDI ANA ANI) OHIO RAILROAD INC NO BII LERICA MA 01862 
• INDIANA SOI IHI RN RAIFROAD INC R.-nresenls: B&N! 
• MANUFAC lURFRSJl NC FKA RAll WAN BOS ION AND MAINE CORPORAJ ION 
1 1 1 C:NF W ENGLAND CENTRAL MAINE CENTRAL RAILROAD COMPANY; 
• RAIIROAD INC ; NFWBrR(illcV SOI I I I SPRINCiFIFI I) FI RVIINAE RAILWAY 
• SIIORl RAll ROAD F l l ) ; NORl l l l RN COMPANY 
• OHIO & W ESTERN RAII W AN 1 1 C; 
• Pl l lSBURdll INDTRFAI RAll ROAI) INC SAMUEL J NASCA 

1 U ' U SJ ATE LFCilSEA FIVE DIREC FOR 
• JEFFRENO, MORENO 35 FUEEER ROAD SUITE 205 
1 DON! 1 AN C l i ARN WOOD MASER ALBANY NY 12205 
1 1 100 NEW YORK A\ LNl F N W Represents: UNU I D TRANSPOR I ATION 
1 SUITE 750 UNION NEW NORK SJ ALE EEdlSLAHVE 
1 W ASIIIN(i ION DC 20005-3934 BOARD 
1 Represents: 

1 CiERAl 1) P NCJRJCJN 
I FAN MUIR HARKINS CUNNINGHAM 

1 BUNdl (ORPORAIION 1300 19111 SJ NW SUITE 600 
PO BOX 28500 W ASHINdJON DC 20036 
S F EOl lS MO 63146 Represents: 
Represents Bl NCiF CORPORATION 

PUI ERQ NN CE. JR. 
W i l l IAM A Ml ! 1 INS U. S. DEPARJ MENTOF THE ARMY 
J ROU FMAN SANDI RS I I P 001 NORTH S FUART SJRIiET 
1300 1 SIRFF I NW SUI IF: 500 LASF ARI INd lON VA 22203 
W ASlllNCiTON DC 20005-3314 Represents: Dl.PARJMENT OF DEFENSE 
Represents: (iAJEW AN "ASl FRN RWY \ A; U S. DEPARJ VIENT OF J HF: A R V I Y 
C ()MPANN';dAJ ! W AN W 1 S 11 RN 
RAIFW AY COMPANN . NF W NORK SIAIE KFI I II d O BRIEN 
EEFCFRK & CiASCORl'ORAIION: l l l i : RF A. C ROSS AND ALCHINCEOSS 
dATFW AN FASTERN RAILW AN 102()N SJ RFETNW. STE 420 
COMPANN : IHI dA 11 W AN' W I S H HN W ASHINdKJN DC 20036 
RAII W AN COMPANN : 111! KANSASC UN Represents: OHIO RAIE DEVEECJPMENT 
SOI I l l l KN RAll W \N (, OMPNNN COMMISSK A ; Pl BEIC r T I I ITIES 

COMMISSKJN OF OHIO; REDI AND OHIO 
INC ; OFFICE OF THE ATTORNEY 
GENERAl - STATE Ol OHIO 
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DJCJ'CONNIl 1 E JOHN OSBORN 
CENERAL CHAIRPFRSON UTU SONNENSCHEIN NATH & ROSEN HIAE 
410 LANCASTER AVF: SFi: 5 1301 K STREET NW STE 600 

HAVERFORD PA 19041 W ASlllNd ION. DC 20005 
Represents: I Nl I I I) 1 RANSPOR FA FION Represents: CANADIAN NATIONAL RW 
I NION CFNF RAI COMMI I J EE OF CO: CANADI AN NATIONAL RAILWAY 
ADJUSTMENJ - CC)-770 COMPANY; (IRANI) TRUNK W ESTERN 

RAIFROAD INCORPORA FED 
CHRISTOPHER (O'HARA 
BRICKFIEED Bl RCHl-FFF & RU . S P( W ll 1 IAM E(JSI EEN 
1025 I HOMAS JFFFI RSON S l NV -81 H EE. ASSOCIA I F: CiFNERAI. COUNSEL TVA 
W ASHINC ICA IX 2000': 400 VVESL SUVIMLI HIEF DRIVF; 

Represents: SJFEI DYNAMICS INC KNOXVILLE I'N 37902 Represents: SJFEI DYNAMICS INC 
Represents: FENNESSEE VAEEFY 

I HOMAS M O'EEARN . OHIO RAIL A l 1 HORFFY 
DEVEL(JPMENT COMVIISSION 
50 W BROAD SJ RELT 15TH FLOOR TENNYSON E E P E, 
COLUMB OH 43215 2233 ABBOISI ORD DRIVE. RFD 55 
Rep.-sents: VIENNA VA 22181-3220 

Represents: 
JOHN L OBLRDORI I R 
PA LION B(Ki(iS LLP M(JN FY E PARKER 
2550 M STNW CMC STL L I . (.ROUP 
W ASHINCJON DC 20037-1301 POBOX 911 
Represents: COMMONW i:ALJ H OF S[ : ( J U IN T X 78156 
PENNSYLVANIA CKJVERNOR THOMAS J Represents: CMC STEEL GROUP 
RIDCL AND PENNSN I VANIA (OMMERCIAL METALS COMPANY 
DEPAR LMLN FOE FRANSPORJ ,VI ION 
CXJMMONW FAI TH OF PENNSYLVANIA LAWRENCE PEPPER JR 
CiOVl RNOR FHOMAS J RIDGE AND THE GRUC CIO PEPPER 
DEPAR FMFN 1 OF I RANSPOR FA FION- 817 EASI EANDIS AV 
COMMONW EAETH OF PENNSYLVANIA VINELAND NJ 08360 
d O M RNOR I HOMAS J Rl lXi i : AND J HE Represents: SOI TH JERSEY 
PENNSN 1A ANIA DFPAR FMFN 1 OF TRANSPOR 1 ATION PLANNING 
TRANSPOR l AJ ION ORCANIZATKJN 

BYRON D Ol SEN F R PICKEEL 
Fl l IIABI R I,ARSON 1 FNION A; V(X.F PA (.FNERAI. CHAIRPERS(JN UTU 
601 SECOND A M -SOI 111:4200 FIRSJ 6797 NORTH HICH ST STE 108 
BANK PI AC I WORJ IIIN(.TC)N (JH 43085 
MINNEAPOFIS MN 554v;2-4302 Represents: UNU ED TRANSPORTATKJN 
Represents; EASTMAN KODAK COMPANN UNION GENERAL COMMIT FEE OF Represents; EASTMAN KODAK COMPANN 

ADJ IMFNJ ; ( (JNRAIE W I S 1 & SOUTH/ 
NORFOLK SOI THERN RAILW AY CO 
GO-777 
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PA I RK K R PI CMMLR JAMIE PAl FER RENNERT 
(iUERRIFRI FI)M()ND&CLAYMAN PC HOPKINS & SUTFF R 
1331 F SFNW 888 SIXTEENTH SJRliEJ NW 
W ASH DC 20004 W ASHINCi JON [JC 20006 
Represents: INJERNAHONAE Represents: FLORIDA POW I R & EKiHT 
ASS(X lATICJN OF MAC HINISTS AND C()\n\ANY; NEW Y(3RK CITY liCONOMIC 
AEROSP AC i : WORKFRS DF VEFOPMENT CORPORATION: 
UNI I I I) RAIFWAY SUPERVISOR S NORI HF AS F IFI INOIS RliCIONAE 
ASSOCIATION COMMI FER RAII ROAD CORPORA HON 

D B A ML: I RA; PHILADELPHIA BELT LINE 
ANDREW R Pl I M P RAILROAD CO.MPANY 
ZUCKFRl . SCOU F& RASENBERGER. 
I I P IRENF: R I N C W O O D 
888 r j l l Sl . NW. SJ E, 600 BAI 1 JANIK I I P 
W ASHINC ION DC 20006 1455 F SJ R,:EJ NW SUITE 225 
Represents: W ASHINGTON DC 20005 

Represenis: 
JOSEPH R POMPONIO 
FEDERAI RAILROAD ADMIN ARVID E ROACH II 
400 "FH SF SW RCC -20 COV INC ION & BURLING 
W ASHINC iON DC 20590 PO BOX 7566 
Represents: FEDEiRAL RAILROAD 120! PENNSYLVANIA AVE N W 
ADMINISJ. VV ASHINC. F(JN DC 20044-7566 

Represents: UNION PACIFIC C(JRP 
HAROLD P QUINN JR SENIOR VP & UNION PACIFIC C(JRP()RATKJN 
CENE RAI. (OUNSEI UNION PACIFIC RAILROAD COMPANY 
NATE MININC ASSOCIAIION 
I 1 3 0 S E : \ E N F E E N I H S I NW JAMES E ROBERTS 
W ASH DC 20036 210 E LOMBARD SJ REET 
Represents: NAFK A A I MININCi BAI I I M O R L : M D 21202 
ASSOC lAFION Represents: COALARBED INTERNATKJNAL 

IRADING 
J T REED 
CFNFRAI C HAIRPF RSl A 1 1 1 JOHN M ROBINS(JN 
7785 BANMEADOWS W \N STF: 109 9616 OED SPRING ROAD 
JACKSC A V I ! 1 E F! 32256 KENSINGTON MD 20895-3124 
Represents: LNl FED J RANSPOR IA J ION Represents: FFFINCHAM RAIER(MD 
UNION CENERAl. COMMI 1 FEE OF COMPANY: ILLINOIS WESTERN 
ADJ IMFNJ. BA;() RAILROAD COMP.ANY 

J L RODCE RS 
GENERAL CHAIRMAN UTU 
480 OSCEOLA AVENUE 
JACKSONVILLE FL 32250 
Represents: L NITED TRANSPORTATION 
UNION CiO-513 
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EDWARD J RODRIQl 'FZ THOMAS R RN DMAN PRFSIDFNJ 

PO BOX 208-6" MAIN SF INDIAN CREEK RAII R(JAD COMPANY 

CENJ FRBROOK C 1 06409 3905 W600N(JR I H 

Represen's: IIO AIC A K RA1IR()ADC(J A N I ) F : R S 0 N I N 4601 1 

INC; HO AK )NI( RAILROAD (OMP ANY Represents: INDIAN CREEK RAILROAD 

INC COMPANY 

DAVID ROI OFF R K SA. 'UJENT 

(.OLDSII IN <V ROI.OLF GENERAl. CHAIRPERSON UTU 

326 SliPERIOR AVENUE EASUSJ i : 1440 1319CHESTNU F S I REET 

CI FVFI ANDOH 441 14 KENOVA W V 25530 

Represents: LOC AL 1913 INTERNATIONAl Represents: I NEI F D FRANSPORJ ATION 

LONGS[K)REMF:N'S i NK A UNION GENERAL ( OMMI LTEE (JF 
ADJUSTMENT; CSXT -C&O NORTH 

SCOU A RONEY 
ARCIIFR DANIELS MIDLAND COMPANY JOHN 1. SARRATT 
PC) BOX 1470; 4666 LARIES PARKWAY KILPA IRK K STOC KTON LLP 

DECAJ UR IF 62525 4101 LAKE BOONE I RAIL 

Represents: ARCHER DANll ES MIDLAND RALEICH NC 27607 

COMPANN Represents: 

JOHN JAN ROS.ACKER AEICL C , SAYLOR 

KS r>t f>roF TRANSP THE AMERK AN SHORT LINE RAILR(JAD 

2P SE 4FII S F 2ND FIOOR ASS(X lA HON 

TOPEKA KS 66603 1120 C STREE F. N, W.. SUITE 520 

Represents; KANSAS DEPARTMEN F OF W ASHINCTON DC 20005 

TRANSP(JRJ A I ION Represents: AMFRICAN SIKJRT FINE 
RAILR(JAD ASS(JCIATION 

( IIARI ES M R(JSF:NBERCFR 

CSX I RANSPOR I A HON SCOJJ M SAYLOR 

500 WAFER SFREFF NORI H CAR(JEINA RAILROAD CON'.PANY 

JACKSONVIL EE EE 32202 3200 AH-ANHC AVSTE IIO 

Represents: RAI.IFCH NC 27604-1640 Represents: 
Represents: 

C H R I S T I N L : H ROSSO 

IE ASSIS FAN 1 AUORNEY CENI RAL C CRAK. SCHELTER 

100 VV RANDOLI'H M 13 1 11 FLOOR PHILADLLPHIA IND FRIAI 

C HK A(i() 11 60601 DFVFIOPMFNI (ORPORAJKJN 

Represents: SI A l l : Ol 11 1 INOIS 1500 MARKI f STREET Represents: SI A l l : Ol 11 1 INOIS 
PHIFADFFPIIIA PA 19102 

Wll LIMA V R o n i , IR Represents: PHIEADFEPHIA IND TRIAL 

U N l l F D S l A T F S S F N M l DEVELOPMEN F CORPOR.ATION 

104 HAR I SEN ATE Ol FK I Bl II DINC 
W ASHINC l( A DC 20510 
Represents 
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FHOMAS i : SC IIIC K JAMES E SIILPHI RI) 
CHF:VtlC Al MANI F ASSOC: 1300 T COEA & SACINAW BAY 
W ll.SCJN BOUI F VARD PO BOX 550 
ARI INC K A VA 22209 OWOSSO VII 48867-0550 
Represenis: C HEMIC AI MANUF.AC 11 RERS Represents: J COI A & SACINAW BAY 
ASSOCIA nCJN; CHEMICAL RAILW AY COMPANY INC 
MANUFACn Ri RS ASSO( lATION 

KEVIN M SHEYS 
FREDERK K II S( IIRAN( K OPPFNHl IMI R WOEFF F 1 AL, 
PO BOX ""8 1020 I9IH SFRFF I N W-SUFI i : 400 
DOVI R DE 19903 W ASHINC ION I)( 20036-6105 
Represents: DEEAW ARE DIT'AR IMI N 1 OF Represents: FIVONIA. AVON ANI) 
J RANSPORI AIION 1 AKF v i i 1 F: R A I L R O A D C O R P O R A J J O N 

ANI) VI RMON 1 RAIFW AY. INC : NEW 
RANDOLPH L SECFR JFRSI Y DE-PAR FMFN FOE 
MCllAEF ( 0 ( ) K & W E E C H PC FRANSPOR FATION: NEW JERSEY 
320 N MI RIDIAN SFRFF I Sl l 1 100 1 RANSIT CORPORA-TION; NORTHERN 
INDlANAPOl IS IN 462,)4 VIKCINIA I RANSPOR FA FION 
Represents: Cl FY OF INDIANAPOLIS COMMISSKJN; P(JJ()MAC AND 
INDIANA RAPPAIIANNCX K J RANSPOK I A FION 

(OMMISSION: R J (ORMAN RAIFROAD 
DIANE SEITZ (OMP.ANY W ESTERN OHIO LINE (R J, 
CFNTRAI HI DSON GAS & EEECJ RK C(JRMAN PARLIES) 
CORP 
284 SOUIH AV FNUE ARNOI 1) K SIIINnT.MAN 
POUCHKI FPSIi: NY 12601 ( 0 N N E : C LICE 1 ASSJ AJ TY CENERAL 
Represents: ( FN FRAl, III DSON (.AS & PO BOX 317546 
FLI C I RK (ORPORA HON NI W IN(. I (JN CT 06131 

Represents: 
DENISE 1 SI JNA ( FIN A l lOKNFY 
Cl FY OF IIAMNK A l ) MARK II SIDMAN 
5925 ( Al l Ml 1 AV W FINER. BRODSKY. SIDMAN & KIDER 
HAMMOND IN 46320 1350 NF W NORK AVE. N W ,. SUIJF: 800 
Represents: WASHINC ION DC 20005-4794 

Repres'.-nts: CENTRAL RAILROAD CO (JF 
ANTHONY P SFM ANCIK INL„\NA; ( LNJRAI RAILROAD 
34" MADISI A AV l.Nl l COMPANY OF INDIANA 
NEW NORK NN i001"-3"06 
Repi-esents: M l i i ROPOl M AN PIIII IP(. SIDO 
IRANSPORI AIION Al FHORFIY UNK A ( AMPCORI'ORAJ K A 

1600 VALLE Y ROAD 
ROCI K V SI Kl'l W AN NENJ 07470 
INDIANA ilAKBOK Bi I 1 KK Represents: UNION ( AMP C(JRPORATION 
r 5 WFSF JA( KSON BIV D-S' IFF, 1460 
( HK \ ( i ( ) 11 60604 
Represents INDIANA HARBOR BEET 
RAll Ko.VI) (OMPANN' 
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KENNE I II L, SILCEE PAUL SAVIl I E SV1I FH 
AMLRIC AN 1 Rl CKINC ASS(JC. L!, S DEPTOE I RANSP 
2200 Vni.E ROAI) 400 7TH S I SW . ROOM 4102 C-30 
ALEXANDRIA VA 22314-4677 W ASlllNd lON D( 20590 
Represents: AMLRIC AN IRICKINC Represents: I S DF PAR IMEN 1 OF 
ASS(X lATKJNS INC TRANSPORIATION 

PAIRK K B SIMMONS JOHN W, SNOW 
NC DFPFOF TRANSPJ ONI JAMFS ( ENTFR 
1 S W I IMINCION SJ RI F 1 ROOM 557 901 EAS I C ARY S I RFF J 
RAI I ICII N( 2"61 1 RK HMONI) VA 23219-4031 
Represents: NOR 111 ( AROI INA Represents: 
DEPAR FMFN FOF FRANSPOR I A IK A 

MIKF: S P A H I S 

SIIIRl FN F SIMON FINA OIF & ( HI MICAL CO. 
2328 W. VENANGO SFREET PO BOX 2159 
PIIII ADFI PHIA PA 10140-3824 DAI 1 AS I X ^5221 
Represents: Represents: FINA OIE AND CHEMICAL 

(OMPANY 
RK 11 ARDC SI AJTERY 
AMIRAK MARY ( I A B R I E E E L : SPR.Adl E 

60 MASSACH E FTS AVENUE N E ARNOLD & POR I I R 
VV ASl l lNdlON DC 20002 555 IWI l J l l SIRFF I NW 
Represents: W ASll lNdlON DC 20004-1202 

Represents: 
W i l l i AM 1. SLOVER 
SLOVER & lOF l ADRIAN 1 SJ FI I . JR 
1224 SFV I N I I FNIH SIRFFI NW MAN 1 R. BROWN & PEA FT 
W ASHINdKJN fX ' 20036-3003 2000 PENNSYLVANIA AVE NW -STE 6500 
Represents S FATE OF NF W NORK W ASll lNdlON DC 20006 
DEPAR 1 MI N 1 ()F J K VNSPOR I A I K )N Represents: Bl RLINdJON N(JRTHF:RN 
STAJ FOF NF W NORK Ol FK F ()F Fill RAII ROAD AND SANTA FE RAILW AY 
A l FORNI N Cil Nl RAI (OMPANY 

C ARI W SM! I l l EILEEN S. SJOMMES. DIRECTOR. I&V1 
AMV FSI CORPORAFION DIVISION; AdRICl EJURAL MARKI TINC. 
ONF BOAR S PI AC I SERVICF:. D A 

CHARIOF FESVIELI V A 22005 P O BOX 96456 
Represents W ASlllNd ION DC 20090-6456 

Represents US DEPAR FMFN FOE 
CARKI 1 C SMI 111 AdRICULJl RE 
MOBIl o i l C ORPORA IK A 
^025 CAi l o w s RD RM SA003 SCO I T N . SIONE 
FAIRFAX V A 220'"-'i(i()l I 'AI ION BCXJCJS F F P. 

Represents: MOBII Oil CORPORAIKA 2550 M STREEJ NW 7TH FLOOR 
W ASHINCTON DC 20037-1346 
Represents: 
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DC STRENK JR Represents: CU Y OF PHILADEEPHIA PA 

CENERAL C IIAIRPI RSON liTU 
817 K I E B O U R N I SIREET W DAVID HDHOEM 
B E L L E V U L : OH 448) i HU ICHESON & (.Rl NDY 
Represents: l Ni l 1:0 IRANSPORI AIION 1200 SMFFH S FREEF»3300 
I NION C l N l RAI ( O M M I I J l l , OF HO TON TX 77002 
ADJUSTMENT (.0-687 Represents: 

JAMES F SI LLIVAN MEKRll E E FRAVIS 
C I DFP I OF TRANSPORTA HON ILLINOIS DI P ! , OF TRANSP, 
PO BOX 317546 2300 S> )l J l l DIRKSFN PARKW AY-RM 302 

NI VVINCilON C F 06131 SPRINdFlEED IL 62703-4555 
Represents: CONNEC I K I 1 DFPARJ MEN F Represents: ILLINOIS DEPARTMENT (JF 
OF FRANSPORJAJKA LR ANSPOR LATKJN 

DA,N!» 1 J SWI l-NEY MAYCJR VINCENT M URBIN 
MC CAR IHY. SWIENFYA HARKAWAY. 150 AVON BFEDFN RD 

P. C. AVON LAKE OH 44012 
1750 PENNSYLVANIA AVE NW. STE I 105 Represenis: CITY OE AVCJN LAKE OHIO 
W ASHINCi FON DC 20006 
Represents: PFNNSYLV.ANIA POWFR& SI EPHEN M U i HOFF 
EICH 1 COMPANN CONIdL!0& UTHOFF 

1 10 WES I (X FAN BEVFJ-SUITE C 
ROB! RFC SZABO I ()N(i B F : , \ C I I ( A 90802 
V NESS FI I.IJMAN Represents: J IIF: RAIE BRIDdE TERMINALS 

1050 THO JEFFERSON STREi: F. NW (ORPORA FION NEW .lERSEY; THE RAIL 
W ASIIINCJC A DC 2000" BRIDdi: I FRMINAFS NEW JERSEY 
Represents CONSl MERS I Nl FED FOR CORPORAJION; TIIE RAIE-BRIlXiE 

RAIE EQl l IN J I RMINAES CORPORA HON 
I 111 RAll -BRllX.E TFRVnNAES 

J I . IHOMAS CORPORA J ION NEW JERSEY 
HERCULES INCORI'ORATED 
1313 NORIH MARKET SFREET J Wil l IAM VAN DYKE 
W IFMINCK A DF 19894 NJ FRANSPORJ A FKJN PLANNING 
Represents AUTHORIIY 

ONE NF VVARKCENTFR 17 FH FLOOR 
K, N IHOMPSON NEW ARK NJ 0"102 
UJU. CI NFRAF ( 11 VIRPFRSON Represents: NOR FH JERSEY 
1 1025-(ORAVOIS INI) IRIAI PI A / A TRANSPORT AUON PLANNING 

SI FOI IS MO 6'̂  128 Al THORI FY INC 
Represents: UNI 111) IRANSPORIAIION 
UNION dENFRAF COMMI 1 1 EFOF W ll 1 IAM C VAN Sl YKE 
AD.U SIMI Nl "19 152 W ASlllNd lON AVENUE 

ALBANY NN 12210 

Wll 1 IAM K III0MPS(JN Represents: THE B INESS COUNCIL OF 

C 1 INOI PIIII ADI I PHIA 1 AW DEPT NEW YORK SFATE INC 

161)1) ARC 11 Sl lOl l l I LOOK 
PHILADLLPHIA I'A 19103 
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ROBFRT P VOM Fldl N JAY WI SI BR(X)K 
HOPKINS AND Sl 1 FF R CIT Y IIAI 1 RM 216 
888 16 Fll S FRF FT N W STT 7()0 601 LAKESIDE AVNE 
W ASlllNd lON IX 20006 CLI VI I.ANDOH 44114 
Represents: Cl 1 Y Ol C Li:VEEAND OHIO Represents: 

JOHN A VI ONO ( HARLES IF W HITE. JR 
VUONO & CIRAY (lAEEAND. KIIARAS( H & (.ARFINKLE. PC 
2310dRANT BUILDINd 1054 THIR IY-EIRS F STREET NW 
PI 1 ISBl Rdll PA 15219 WASlllNd ION DC 20007-4492 
Represents: NAIIONAL SII I E Represents: SJ ARK DEVI LOPMENT 
(ORPORA I K A BOARI) INC ; W HI ELINd & LAKE ERIE 

RAILW AY COMPANY 
F R( A A I DS WAI KI R 
C l IT/ENS (IAS & ( O K F r i lEI I Y W ILLIAM W W HI FITIURST JR. 
2020 N MERIDIAN SFRFF I w. w WHITF:IIURST& ASSOCIATES, INC. 
INDlANAPOl IS IN 46202 12421 HAPPY HOI LOW ROAD 
Represents: CI IT/ENS (.AS & CCJKE COCK! YSVILEE MD 21030 
ITTEIIY RepreseMits: W W WHITEHURS F& 

ASSOCIATES INC 
I.FOJ WASFS( HA IRANSPORI AIION 
MANAdER HENRY M. W ICK. JR. 
(IOI IJ MI DAI DIVISK A . (IENERAL W K K. S FRF I FF. 1: F AE 
MILLS OPI RA I IONS. INC 1450 TWO CHA H I AM CliN FER 
NUMBI R ONI (lENLRAI MILLS BLVD Pl FlSBURdH PA 15219 
MINNEAPOLIS MN 55426 Represents: U S CLAY PRODUCIiRS 
Represents: (ILNLRAI MILLS INC FRAFFIC ASSOCIAFION INC 
(II NFRAI MIFFS OPFRA 1 IONS INC 

ROBFRT J WIFE 
ROSF-MIC HIT F W EINRYB LNl I FD 1 RANSPORTATION UNION 
W FINER BRODSKN SIDMAN & KIDER 4134 (IRAVE RUN RD 
1350 NEW NORK AVENUE NW MANCHESTER MD21102 
W ASH!N(. !ON IX 20005 Represents: 
Represents: ( IIK ,A(.0 SOU I HSHORF: & 
SOU FH BI ND RAIFROAD DFBRA 1. W ll.LEN 

(.U!:RRIERI. F:I)\K)ND&CEAYMAN PC 
JAMFS R W FISS 1331 F ST RFF: FN W. 4T H FE(X)R 
PRES ION (iAT FS F I I IS 11 AI WASHINd lON DC 20004 
1735 NEW YORK AVENUI NW - STE 500 Represenis: 
W ASlllNd lON IX 20006 
Represents: MARIAN J WIEElAMS 

3239 HOW ARD AVENUE 
HI (.11 IF W I I SH PFNNSAI KI-N NJ 08109 
FAW Dl PI ,Sl I I I 67i: Represenis: 
ONF WORI 1) IRADI ( FN 1 FR 
NF:W YORK NN 10048-0202 
Represents: 
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RK HARD R W II SON 
1 126 I K.II 1 AV S l l 403 
A E J ( X ) N A PA 16602 
Represents: ,\SH1 AND RAll ROAD 
COMPANN ; Dl RHAM IRANSPORI INC 
JUNIAIA VAEEFY RAII ROAD (OVII'ANY: 
I Y(OM!N(. VAI I FY RAII ROAI) 
(OMPANN ; Nl I I ANN & BAI I) I Ad! i : 
RAM R<lADCOMPANY; NOR 111 SHORE 
RAII ROAD COMPANY: NORIHWFSl 
Pl NNSN 1 V ANIA RAII Al I HORI FY: OHIO 
RAII CORPORA I K A : RK HARD I) ROBEN 
SHAMOKIN VAI I I N RAII ROAD 
COMI'ANY; SOI I IIW I S I I RN 
PFNNSYI V ANIA RFCIONAI, PLANNINd 
CONtMISSION; Sl URBRIDCiE RAILROAD 
COMI'ANY; I RANSl'C )R I AJ ION 
COMMII IFF PI NNSY! VANIA HOIOF 
REPRI SI N I A FIVES; W EEl,ESBOR()& 
CORNIN(. RAM ROAD COV1P.ANY 

ROBFRI A WIMBISH. ESQ. 
RF A. CROSS & AUCHINCEOSS 
1020 N S FRFI I NW Sl I FF 420 
W ASH1N(.I( A DC 20036 
Represents: CONNEC ITCUT CENT RA! 
RAII ROAI) ( OMPANN' IN( 
FASll RN SHORE RAII ROAD INC 
TOLEDO-LUCAS C(JUN IY POR F 
Al l l l O k l l Y: WYANDOI DO! OMI FF. INC 

( I) W INl BRI NNI R 
GENERAl. ( IIAIRPI KSON I J U 
27801 F:U( I II) AV RM 200 
El ( FID OH 44132 
Represents: UNIT FI) J RANSPORT ATION 
I NK A d l NF RA! (OMM! 1 I F I O F 
ADJ I M! N I dO-651 

JOHN I W INd ( IIAIRMAN 
Cl 1 I / l NS \1)V 1S( )RN C ()MM11 FEE 
601 NORIH HOW VRl) SIR! 1 1 
BALTIMORl Ml) 21201 
Represents: C Fi I/ENS ADV ISORY 
C OVl Ml I IFF 

SI Rdl ANJ W W ISE 
FIVONIA. AVON & E A K L : V I L L E 

RAILROAD CORPORATION 
P O, BOX 190-B 
5769 SW LEIT NI RS BLVD 
LAKEVILLE NY 14480 
Represents: LIVONIA AVON & EAKI VIEEE 
RAM ROAD CORPORA I ION 

IIMOIIIY A WOl Fi: 
W YANDOI DOFIOI I ! ; . INC 
POBOX 99 1794 CORD »99 
C ARI N' OH 43316 

Represents: WYANDOT DOFOMI Fi: INC 

FREDFRIC E, W(X)D 

IX)Ni:i AN. ( ! I ARY. W(X)D& M, SER. PC 
1 100 NLW YORK AVE NW SIE 750 
W ASHIN(i FON DC 20005-3934 
Represents: NA FIONAE IND TRIAL 
I R A N S P O R I A J I O N E I . A D U E 

THE: NAT I O N A L I N D T R I A L 

T R A N S P O R FAT I O N L E A G U E 

F ( WRldllF 
RAIL TRANSPORTATION PROCl REMENT 
MANAdlR 
1007 .MARKI T S FREET . 
DUPONT BFDd 3100 
VVlFVnNdlON DE 19898 
Represents: i : I DU P(JN I DE NEMOURS 
ANDCOVIPANY 

1 PAl WYNNS 
SUIT F. 210-1050 - 17TH STREET N W 
W ASHINGTON DC 20036-5503 
Represents: 

FDW ARI) W YTKIND. EXEC, DIRECTOR 
I ARRY J WII I IS ESt; J R ANSP FRADES 
DEPI AIECK) 
1000 VERMONT AVENUE. NW STE 900 
W ASIilNd K A DC 20005 
Represents IRANSPORI AIION TRADES 
DEPARTMENT AFL-CIO 
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SHELDON A / A B L E 
SCHIEF HARDIN & W AITE 
7200 SEARS TOW 1:R 
CHICACK) IF 60606 
Represents: NOR FHERN INDIANA PUBLIC 
SERVICE CXJMPArJY 

scoiT M /IMME:RMAN 
Zl ICKERI SCOUTT & RASENBERdER 
L L P , 
888 SEVEN FEEN I II S I RI I T NW 
W ASHIN(. ION DC 20006 
Represents: (OMMC FFR RAILROAD 
COMPANY; M L : F R C ) - N 0 R F I I RAIFROAD 

WALTER E ZULLIG JR SPECIAL COUNSEL 
METRO-NOR LH C(>MMU FER RAIFROAD 
COMPANN 
347 MADISON AVE 
NEW Y(JRK NY 10017-3706 
Represents: METRO-NOR I H 
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BEFORE THE 
SLRFACE TRANSPORTATION BOARD 

STB Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY 
-CONTROL AND OPERATING LEASES/AGREEMENTS -

CONRAIL INC. AND CONSOLID.ATED RAIL CORPORATION 

Brief in Support of Comments by 
Northwest Pennsylvania Rail Authority Seeking Reciprocal 

Overhead Trackage Rights between Corry, PA and Waterboro, NV 

I. INTRODUCTION AND SUMMARV 

The acquisition of Coi.-olidated Rail Corjwration ("Conrail") by NS Corporation 

("NS") and CSX Corporation ("CSX") is. in their own words, "a transaction unique in the 

histon' of rail combinations." (Applicants Rebuttal Vol. 1, P-13) Moreover, were this 

transaclion not subject lo the jurisdiction ofthe Surface Transportation Board and 

therefore exempt from antitrust laws, such an allocation of markets by two competitors 

would not survive Justice Department review. 

Nonetheless, despite ihc unprecedented scope and nature ofthis transaction, 

A pplicants < onicnd throughout their initial filings and their rebuttal statements that the 

Board should applv policies and precedents from previous merger proceedings, which in 

light ofthe UP and BNSF transactions, are of questionable merit. Accordingly, this 

unique iransaction must be evaluated by the Board on its own temis and the Board must 



respond to the numerous issues raised by participating parties vvith conditions or 

remedies based on the record in this proceeding. The Beard musl address lhe op? -̂ Lonal 

and compelitiv e problems created by this unique transaction with new and innovative 

solutions, that will sene the competitive goals oi'the national rail transportation policy 

and the public interest. 

II. L E G A L ARGUMENT 

A. NS has failed to demonstrate that the reciprocal overhead trackage 
rights betw cen Corry PA and V/alerboro, NY sought by Northw esi 
Pennsylvania Rail .Authority are inconsistent vvith the public interest. 

The goveming standard, as Applicants acknowledge, for this proceeding is set 

forth in 49 U.S.C. i j l 1324(c ) vvhich provides that: 

The Board shall approve and authorize a transaclion under this 
section vvhen it finds the transaction is consistem vvith the public 
inleresl. 

In enacting predecessor provisions to Section 11324(c ), Cv-.igress expressly slated its 

intent to "encourage mergers, consolidations and the joint use of facilities that tend lo 

rationalize and improv e the Nation's rail system." ' As the Surface Transportation BoaM 

and its predecessor agency, the ICC. have repeatedly recognized, the 'jains in operating 

efficiency and marketing capability realized by these railroad consolidatior make new, 

better competitors that can provide quality sen ice on demand. E.g. UP/SP at 108; 

BN Sanla Fe at 54; UP CNW at 56; SP DRTW at 854; UP/MKT at 428; UP/MP/WP at 

486; NS at 192. 

Howev er. contran to .Applicants' contentions, there is nothing in the merger 

statutes which requires the Boaiu lo restrict the benefits of railroad consolidations or the 

jomt use of facililies exclusiveiy to the Applicants themselv es. Try as they might. 



App'icants canncl wrap themselves in a public interest fiag and contend that anything 

proposed by commenting parties is inconsistent vvith lhal standard. The results ofa 

constricted application of the public interest standard which benefits only the Applicants 

has. in past merger cases, contributed to the sen ice meltdown which now afflicts the 

wester- railroi'ds. Fhe public interesl i . ! safe and efficient rail sen'ice requires the Board 

to look beyond the Applicants' pleadings and io assure that communities and shippers 

have sufficient altemative rail opiions so lhat service failures or financial difficulties by 

one rail carrier do nol dcpri^ e the public oF essential rail transportation services. 

The Congressional policy favoring rail consolidations, has substantially reduced 

the number o!" competing Class 1 carriers over the lasl twenty years. .Much ofthis 

consolidation has been beneficial but a point of diminishing returns has been reached. In 

this transaclion the Applicants vvill divide most of the Class ) rail service east ofthe 

Mississippi into two major rail syslems. The Board musl take a proactive stance in 

molding and modifying this merger application lo presene alternative rail transportation 

sen icc and competitive opiions. The trackage righls which Northwest Pemisylvania Rail 

Authority seeks between Corry. PA and Waterboro, NY are precisely ind narrowly 

tailored lo achieve lhat goal in northwestern Pennsylvania and western New York. 

The struggle by Northwest Pennsylv ania Rail Authority to presen'e the 

XU^adville-Corry line is well known lo the Board. For over ten years lhe communities in 

nortliw estern Pennsvlvania have foughl to preserve the Mcadville-Corry line and lo 

rebuild rail serv icc as a criiical part ofa regional economic development plan. Prior to 

the proposed acquisition of Conrail by the Applicants, presenation ofthe rail line 

betw een Meadv ille and Corn, w as inconsistent vvith Conrail's long range strategic and 

' S,Rep,No. 94-499. 94"̂  Cong,. V Sess, 20 (197.S). 
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competitive objeclivrs. Now, however, the restrticturing oflhe Conrail sysiem proposed 

by the .Applicants presents new opportunities for the reestablishmenl of effective rail 

competition in the Northeast. Northwesi Pennsylvania Rail Authority merely seeks an 

opportunity lo participate efficiently and competitively in that restructured rail system. 

The most essential condition sought by the Authority is the grant of overhead 

trackage rights f.om M.P. 102,3 lo M.P. 60.5 so lhat the Authority's opern'or, the Oil 

Creek and Tltusville Lines - Meadville Division, can provide efficient single line senice 

between the Meadv ille Corry line and the New York and Lake Erie Railroad Company 

line al .Vaterboro, N'S'. In an effort lo provide mutually improved efficiency, the 

Authority -iffered NS a new high speed connection al M.P. 64.1 -»-/- and Irackage righls 

between M.P. ()4.1 ^ - and 60.5. l hc joint use of facilities proposed by the Authority is 

precisely the type of project w hich Congress sought lo encourage under Section 11324(b) 

and if consistent vvith the public interest. 

B. NS's response lo the Ai'tliority's Comments confirms that the trackage 
rights requested by the Authority are in the public interest. 

Al page 382-383 of its Rebuttal Statement, NS responded to the NWPRA 

proposal. NS contends that the Authority "does not argue that the reciprocal trackage 

ri.t;hts ar is ified to resolve any transaction-related hann". Yet in the very next 

paragraph. .S states: 

NS does not anticipate sending ;my through Iraffic over NWPR.A's 
segment.. ..NS has no immediate plans to reslore operations on 
other segments on the route that are presently out of sen ice, and 
the trackage rights arc not essential to NS's sen'ice to local 
customers. 



NS witness Mohan states: 

NS has r.o immediate plans to reslore through operations on the 
segments that arc presently out of sen ice betw een Corry and Lake, 
and between Olean and Honi?ll, and so NS does not need the 
NWPRA's segment for through movements. NS vvill provide local 
sen icc -n these segmenls lo any customer vvho requests such 
senice. Reb. V.s. of D. Michael Moham, p. 69-70, App.Reb. Vol 
2Aof 3, P. 434-435. 

Despite repeated efforts on the part of the Authority to ascertain from NS 

precisely what operating pTans il proposed for rail sen ice north of Coiry, the NS Rebuttal 

Statement is the firs' time that NS has publicly acknowledged that it does not intend to 

reinstitute rail service on the westem end of the Southern Tier line as a part of its 

acquisition of Conrail lines in this region. Thus, NS has announced lo the communities 

of northwestern Pennsylvania and the Southem Tier West region of New York that this 

transaclion offers no hope for improved rail sen ice or access to the competitive rail 

sen ice proposed by the Applicants for other regions and communities. 

The fact that NS does not intend to provide rail sen ice between Corry and 

Jamestow n. NY does not make the ov erhead irackage righls soughi by the Authority 

contrary to the public interest. The use of these trackage rights by the Oil Creek and 

Titusville Lines - Meadv ille Division would provide revenue contribution to NS vvhich it 

vvould not othenvise receive. Nor does NS intend lo provide any scheduled local sen ice 

betw een Jamestow n to Waterboro, N^i'. Accordingly, there can be no argument that joinl 

usc ofthis line would cause congestion or operational problems for NS or involve 

unw artanted costs. 

The response bv NS is also distressing because it demonstrates another significant 

hami posed by lhis iransaci-on: the creation of extensive national rail systems vvhich are 



inslilutionallv unable to respond to local economic and community concems where those 

concenis do not inv olve sufficienl economic benefit to warrant managemeni attention or 

alk">calion of corpouite resources. Institutional indifierence lo local Iransportation needs 

on the part of large Class 1 railroads is w ell documented." Over the last ten years, it has 

spawned the rapid growth of short line railroads in markets and communities where Class 

I carriers could not economically provide responsive local rail sen ice. The Authority 

also understands that the ov erhead trackage rights vvhich il seeks are not important 

component ofthis transaction from NS's standpoint. However, these trackage rights are 

absolutely critical to the eftbrts by the .Authority and its operalor to presene essential rail 

serv ice and promote economic development projecis for Northeastem Pennsylv ;mia 

which mav ultimately benefit NS as a receiving carrier. 

Since the Authority's rail project is, by its nature, long term and will not 

immediately generate substantial v olumes of revenue carloads for Class I connections, 

there is little incentive for NS to cooperate vvith an economic developm mt project which 

does nol pose immediate financial or operational benefits. Nonetheless, NS financial and 

operational objectives are nol equivalent to the public interest. 

The .Authority's request for reciprocal trackage rights as a condition ofthis 

merger: 

(1) offer NS an improv ed high speed conneclion west of Corr>'. PA. 

(2) provide NS with a high speed, low density alternative route through mral 
areas of northwestern Pennsy lv ania and westem Nevv York vvhich .i\oid 
congestion and safety problems caused by increased traffic density on ils 
Clev eland Buffalo main line. 

• .\s noted, the Authority sought to negotiate these arrangements with N'S outside the context of this merger 
proceeding hut that eft'ort rccei\ cd no suhstantn e response. .Accordingly, it berame necessary to bring this 
maiter to the attention of the Board as part of this proceedmg. 



(3) prcscnes essential rai' infrastructure in northwestem Pennsylvania and 
wester.i New York. 

(4) provides efficient single line sen ice to competitive conneclions al the 
Buffalo Gateway for northwestern Pennsylvania and western New York 
shippers. 

(:) productively utilizes rail lines which NS will acquire but not operaie. 

(6) Places control ovcr regional rail revitalization and economic de* "lopment 
projects in t.ie hands of local officials and rail operators who arc far more 
responsiv e "... smaT shippers and communily needs than some over 
commilled mid-lc\ el manager in Roanoke, VA or Atlanta, G.A. 

(7) prov ides opportunities for efficiency enhancing haulage agreements under 
vv hich light densitv local sen ice betw een Corry, PA and Waterboro, N \ ' 
could be provided by :hc .Authority's operator for the account ofNS. 

In contrast to these public inteicst benefit.;, NS announces lhat it will provide: 

(1) no through sen ice on the line between Corry, P.A and Olean, NY. 

(2) no local sen ice I'lom Corry, P.A lo Jamestown, NY since that portion of 
the line is out of sen ice. 

(3) local senice onlv "upon request" between J imestovvn, NY and Waterboro, 
N"\'. (and at what pnce?) 

This response b> NS is nothing but a commitmenl by Conrail's successor in 

interest to continue the process of line degradation and segmentation vvhich has 

rcpealedlv hamstrung state and local efforts to presen rai' sen ice and promote 

economic dev elopmcnl in northwestern P '̂nnsylv ania and westem New York. Even 

under the narrowest of statutorv interpretations, there can be no doubl that the conditions 

sought by the .Authontv promotes the public interest far better than the inc'.ifferent "do 

nothing" approach proffered by NS. 

C. NS has Ignored the potential use ofthe .A'L'thority's 
rail facilities as part of a high speed, low density altemative route for 
av oiding congestion and safety nroblems on ils Cleveland Buffalo main 
line. 



Other pleadings in this proceeding filed by the Federal Railroad Administration 

and communities in the Cleveland area document the potential operating and crossing 

safety problems relaled to the substantially increased traffic volumes on the NS main line 

between Cleveland and Buffalo, In lighl oflhese circumstances, the Authority notes that 

the operating pl.^is proposed by NS have ignored the high speed potential for avoiding 

those operational and safety consiraints ihrough the rouling of Iraffic via Youngstown, 

Meadville, Corn, and Hon cll or Erie, Cony and Homell. VVhile NS betler able to 

ev aluate ils operating requirements than the Authonty. the line from Meadville to Olean 

prov ides a clearance free route which avoids major urban centers and many of the safety 

and operational problems vvhich hav e been v oiced in this proceeding. Given this record, 

the Board should examine w hether the fonner Southem Tier route through Meadville and 

Corry and w estem New ^'ork state communities provides an altemative rail corridor that 

vvould be of significani benefit in addressing operational congestion and crossing safety 

problems on the Cleveland Buffalo main line. 

I I I . CONCLUSION 

The reciprocal trackage rights sought by the Authority as a condilion for this 

merger arc cons istent vvith the -̂ ublic interest. This condition vvill provide an opportunity 

for the .Authority and the communities vv hich it sen es to prcse'-. e essential rail sen'ice 

and continue critical economic development projecis based on that railroad infrastmcture. 

NS has finallv announced lhal it docs nol intend to provide scheduled rail senice over the 

rail lines for w hich these Irackage rights are sought. The Authority therefore requests the 

Surface Transportation Board, as a condition of its approval ofthe proposed transaction. 



direel NS and the Authority to grant reciprocal overhead trackage rights as outlined in the 

Aulhoritv's Comments. 

Dale: Februan 23, 1998 

Respectfully submitted: 
RICHARD R. WILSON, P.C. 

By: 
Rich.ird R. Wilson 
Attomey for Northwesi Pennsylvania 
Rail Authority 
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