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BEFORE THE 
SURFACH TRANSPORTATION BOARD 

FIN/ NCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY CC 4PANY 

CONTROI AND OPERATING LEASES/AGREEMENTS-CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

PETITION OF CSX CORPORATION AND 
CSX TRANSPORTATION, INC. FOR ORDER DECLARING 

CERTAIN "REQUIREMENTS" PROVISIONS OF 
CERTAIN CONTRACTS OF THEIR INTERMODAL AFFILIATE 

WHICH WOULD HAVE AN ANTI-COMPETITIVE EFFECT 
AFTER THE "SPLIT DATE" NULL AND VOID 

INTRODUCTION AND SUMMARY 

Petitioners, CSX Corporation and CSX Transportation, Inc.,' respectftilly petition 

the Board for an order declaring that the mandatory volume and trainset requirements of 

two contracts entered into by the intermodal subsidiary of CSXC with Norfolk Southem 

Railway Company (with its affiliates, "NS") and with Consolidated Rail Corporation 

(with its affiliates, "Conrai!") are null, void and unenforceable by NS or Conraii fi-om and 

after the "Closing Date" or the "Split Date" ofthe Conrail Transaction. 

' Collectively, "CSX." Individual refct«n«. ?, where made, will be to "CSXC" and 
"CSXT." Other abbreviations will be as used in Decision No. 89, ser\'ed July 23, 1998. 



These two contracts were entered into in the early 1990s with the view of 

fostering competition with Conrail for intermodal movements between New York and 

Chicago, Conrail's largest intermodal city pair routing. One of the contrects provided for 

an altemative routing to Conrail's service "all th vay" between the New York 

metropolitan area and Chicago through a route involving a smaller carrier's movement 

between the Greater New York area and Buffalo and a movement on NS between Buffialo 

and Chicago. The other contract provided for Conrail to short-haul itself by providing a 

route between Buffalo and Chicago with a smaller carrier providing service between 

Buffalo and the Greater New York area. 

These contracts, whose existence was not disclosed in the Application, will have 

profovmd anti-competitive effects if they are to remain in eff" jct after the Split Date. The 

two contracts collectively imposed extensive requirements on CSX's intermodal arm, 

requiring it to give the great bulk of its customers' movements between the Greater New 

YorK area and Chicago to NS or Conrail for the Chicago/Buffalo leg of the movement. 

Theie requirements were backed by severe provisions for liquidated damages in each of 

the contracts. The '.wo contracts on their face, after the Split Date, require CSX's 

i itermodal arm to shiĵ  most of its customers' New York/Chicago intermodal movements 

on NS or under a 50-50 pooling arrangement with NS. CSX assiuned that NS would not 

attempt to enforce its contract, or to insist hat Conrail enforce its contract, after the Split 

Da.e, but NS has taken the position that bodi of the contracts, with their requirement and 

liquidated damages provisions, will and must continue after the Split Date. NS's 



insistence will cause an obstruction to the new, more vigorous competition between CSX 

and NS, head to head, between Chicago and New York. That was one of the crown 

jewels of new competition brought into being by the Application in this Docket. 

CSX is filing this Petition to obtain an order from the Board that NS be prevented 

fyom enforcing the volume and train-set commitments in its contract, and ftx>m insisting 

that Conrail enforce its contract's commitments, aftc the Split Date. For the Board to 

permit NS to insist on the perfonnance of the contracts after the Split Date would be to 

permit the enforcenxnt of an anti-competitive arrangement of which the Board was never 

advised in the Application in this case. It w ould also sanction a pooling agreement in 

violation of 49 U.S.C. § 11322, since while pro-competitive when Conrail was an 

independent carrier, the contracts will become anti-competitive pooling agreements 

between competitors upon the Split Date. 

The Board's jurisdiction is invoked under 49 U.S.C. § 11327, and under the 

Board's retention of jurisdiction made in Ordering Paragraph No. 1, Decision No. 89, 

served July 23,1998, at 173-74. 

B.^CKC ) I N D 

CSX Intermodal Develops An AltemaUve to ConraU. - In the early 1990s, an 

intermodal subsidiary of CSXC, CSX Intermodal, Inc. ("CSX Intermodal"), entered into 

a series of contracts with non-CSX railroads in connection with its business of selling 



intermodal services to customers.̂  CSX Intermodal "buys" transportation services from 

common carriers and packages and administers a through intermodal service for their 

customers, including reselling the transportation service. While the services of CSXT 

are, of course, employed where available and in the customers' best interests, CSX 

Intermodal buys transportation from many unaffiliated rail carriers and carriers in other 

modes. 

The Greater New York/Chicago market is an enormous market for intermodal 

service and, of course, since the creation of Conrail, the only rail carrier providing single-

line service between those two cities has been, and was in the early 1990's, Conrail. That 

state of affairs will come to an end on the Split Date. CSX Intermodal was interested in 

having some -ort of altemative to Conrail to provide that service, although it recognized 

that the altemative could not provide single-line service. The purpose was to afford the 

shippers for whom CSX Intermodal was buying rail transportation with an alternative to 

the Coru l̂ moves between the Greater New York area and Chicago. In order to do this, 

CSX Intermodal developed two alternative routings to a "Conrail all the way" move from 

New York to Chicago. Both routings involved the use of the services ofthe New York, 

Susquehanna and Westem Railroad ("NYS") from Little Ferry, NJ, in the Greater New 

York area, to Buff alo. The remainder of the altemative routings dev eloped by CSX 

CSX Intermodal was named "CSX/Sea-Land Intermodal, Inc." prior to a name change 
in 1991. 



Intermodal west of Buffalo involved, altematively, (1) a short-haul movement by Conrail 

between Buffalo and Chicago' or (2) a movement over NS between Buffialo and Chicago. 

While Conrail was independent, it actively solicited intermodal traffic between 

New York and Chicago - its premiere route, which it S'̂ rved through several excellent 

routings on a single-line basis. With NS and CSX stepping into Conrail's shoes, and 

CSX generally providing intermodal service through arrangements made by CSX 

Intermodal,* the huge block of intermodal business written directly by Coiuail would 

instead be, in the ordinary course, written on CSXT, by CSX Intermodal, or by NS. 

The Two Critical Contracts. - The implementation on the Split Date of fiill 

competition for intermodal shipments between New York and Chicago by shippers not 

bound to Conrail rail transportation contracts is impeded by two contracts.* The first of 

these two contracts was between CSX Intermodal and Conrail, entered into in 1990 and 

expiring on December 31,2004 (the "Conrail Contract"). This contract provides for 

movements between Buffalo and Chicago. While CSX Intermodal has the status of a 

shipper under the contract, CSX Intermodal, of course, is acting as a "reseller" of 

transportation services fi.imished by railroads and others; it resells to the intermodal 

' A "short haul" since, of course, Conrail provided single-line intermodal service between 
northem New Jersey and Chicago. 

" 1 IS .Iocs not, and Conrail did not (unlike CSX), have a separate intermodal company 
marketing and selling intermodal services, including rail transportation. 

' C opies of these contracts are in the Higlily Confidential Exhibit Volume. 



.'.l ipping public at large. Under the contract, it has given Conrail a o)mmitment >f at 

least 90 percent of its Intemational moves* betwf,v*n Bedford Parte (in the Chicago area) 

and Buffalo, as well as between Bedford Park on Jie one hand and Worcester, MA and 

Little Ferry (for local handlii:» oy NYS) on the other hand. ^ Liquidated damages are 

provided for failure to tender the minimum volumes, at the raie of $140 per loaded unit of 

shortfall, not to exceed $2 million a year or $10 million over the term of the agreement 

A second contract, involving NS, entered into by CSX Intermodal on April 15, 

1994, runs for five years from the date of commencement of operations under the 

contract wh=ch was in August 1994. Thus, that contract (the "NS Contract") runs until 

August 1999. The contract provides for movements between the Chicago area (Bedford 

Park, IL) and Little Ferry, NJ.* CSX Intermodal agrees to tender for shipment a 

minimum of five train set shipments in each direction each week, and to tender for 

shipment not less than 95 percent of "CSX Intermodal controlled" intemational and 

domestic container and trailer traffic available to be loaded or moved by rail to and from 

all points within 30 miles of Little Ferry, NJ, other than traTic which is otherwise 

* Intemational mttves are those having their ultimate origin or destination abroad (or in 
Hav. aii or Alaska), as does much of the intermodal traffic between New York and 
Chicago. 

^ The contract a'so covers service between Chicago on the one hand and Morrisville, PA 
and Baltimore, MD on the other, but no minimum requirements are set for those moves. 

' Service betw.'en Little Ferry, NJ, a CSX Intermodal facility, and Buffalo, to complete 
the route between the Greater New York area and Buffalo, was to be provided by the 
NYS, as discussed above. 



contractually committed (thereby excluding traffic conunitted to the Conrail Contract just 

mentioned). Liquidai'Cu damages, amounting to 75 percent of the diffierence between the 

revenues which would have been paid if the minimimi units had been moved and the 

charges actually paid, were provided for in the NS Contract 

CSX has requested, and NS has reftised in writing, to release CSX Intermodal 

from its commitments under the NS Contract from and after the Split Date. the letter 

dated May 28,1998, from Thomas Finkbiner, then Vice Presideni-Intermodal of NS, 

Exhibit A hereto. The reftisal in the letter relates specifically to the NS Contract, but 

presumably the same attitude would be displayed with respect to the Conrail Contract 

and, in fact NS has taken that position in discussions which have followed the receipt of 

the letter from Mr. Finkbiner. Indeed, NS has demanded that CSX Intermodal pay 

Conrail liquidated damages in the amount of $3.8 million for CSX's alleged failures to 

make sufficient use of Conrail's serv'.ces under the Conrail Contract, seeking its 58% 

equity in those damages, despite the .̂ act that to the extent that CSX Intermodal did not 

use Ccnrail's services between Buffalo and Chicago, it used NS's services under the NS 

Contr̂ . . I. Sss. the letter of Henry C. Wolf, Vice Chairman and Chief Financial Officer of 

NS, dated October 26,1998, Exhibit B hereto. Presumably NS will '..struct its directors 

on the board of Conrail not to approve the cancellation of the Conrail Contract on the 

Split Date, approval by the NS directors being required for Conrail to take such an action 

mm-



under the Transaction Agreement. §es Transaction Agreement, Schedule 2, Para. l(k), 

CSX/NS-25, Vol. 8B, at 104-05, and Section 4.2(a), id. at 48. 

T H E APPLICATION 

The Application, filed jointly by CSX and NS in this Docket on June 23,1997, 

presented as one ofthe substantial public benefits of the Transaction the introduction of 

competitive single-line service by two major Class I rail carriers, where such competition 

had not existed since the creation of Conrail. 

In atldressing "Rail to Rail Competition," the Application promised the following: 

Currently, CSX and NS compete vigorously throughout the 
Southeast and Midwest. Conrail. on the other hand, faces only limited 
rail competition in some parts of its service territory. The transaction 
will eliminate this anomaly, allf)wing CSX and NS to expand the scope 
of their competitive efforts into important new commercial areas. 
These include the Shared Assets Areas of Soi'th Jersey/Philadelphia, 
North Jersey and Detroit as well as the coal fields served by the 
former Monongahela Railroad, and Coiutul's A'>htabula, Ohio dock 
facility. Numerous shippers in these areas vnli have accc„.. . J dual rail 
service for the first time since Conrail's cveation. Rail competition for 
general merchandise and intermodal traffic moving between New 
York and Chicago and New York and St. Louis will be intense, as will 
rail competition for fiiushed automobiles moving out of Detroit and 
auto parts coming into Detroit. According to one estimate, over $700 
million in rail business wi'l gain two-carrier competition. 
(CSX/NS-18, Vol. 1, at 11-18) 

The Chief Executive Offi cers of the two Applicants made similar statements: 

John Snow, CEO of CSX, presumably assuming that arrangements made to provide 



cooperative altematives to Conrail's monopoly would be dissolved by the Transaction, 

had the following to say: 

Although Conrail itself has been a tremendous success story 
and has always faced strong tmck competition, the absence of 
competition from another strong railroad in certain key areas -
particularly the Greater New York/New Jersey Port area - has 
deprived the public of the benefits that flow from vigorous rail-to-rail 
competition. This transaction will give customers who ship to and 
from the Northeast the benefits of competition between two strong rail 
systems. 

CSX and NS, through various operating agreements, will both 
have the ability to serve the New York/New Jersey Port areas and 
various terminal facilities in the region. The dissolution of Conrail's 
rail monopoly in the New York/New Jersey Port region and the 
allocation of Conrail's routes to CSX and NS promotes the public 
interest, and creates the competition that Congress and the URSA 
envisioned in die 1970's. (See Hoppe V.S., Vol. 1). The 
overwhelming public support for the introduction of long-awaited rail 
competition to that region is evidenced by the some 1,850 letters that 
shippers, including many from the New York/New jersey area, have 
sent in support of the proposed transaction. (^. at 314-15) 

David R. Goode, CEO of NS, had the following to say: 

This transaction is by far the most pro-competitive railroad 
restmcturing in history. It will create two new Northeast/Southeast 
rail systems that will do their utmost to best each other in the 
marketplace every day. This will bring about a blossoming of rail 
competition, the likes of which the Northeast has not experienced in 
decades. (Id. at 323) 

Focusing on the Port of New York and New Jersey facilities and intermodal 

terminals and other shippers located in Northem New Jersey, Mr. Goode said: 

The shippers in the largest of the Shared Assets Areas - northem New 
Jersey - as well as shippers in southem New Jersey, parts of 



Philadelphia and Detroit, will be gaining dire. * competitive service 
from two large Class I railroads for the first time in more than two 
decades. (^. at 330-31) 

Progressing to discussion of the "competitive benefits," Mr. Goode said: 

What most sets this transaction apart from all previous railroad 
consolidations is, of course, tlie extraordinary amoimt of new raUroad 
competition that it will bring to the areas served by the carriers 
involved. That added competition is apparent from a cursory 
examination of the maps, and k described in greater detail in the 
statements of Jim McClellan and economist E a .ry Harris. As Jim 
McClellan explains, the transaction proposed here offers an historic 
opportunity to accomplish what the Congress, the Department of 
Transportation, the U.S. Railroad Association and others tried ver>-
hard to achieve but could not accomplish in the 1970's after the 
collapse of the Penn Central and other northeastem railroads: 
providing rail systems in the Northeast that are both strong and 
competing. Also, the new competition will be between two railroads 
each of which will ftilly control virtually all of its entire system 
without ctensive reliance on trackage rights to provide two-carrier 
competition. 

The amount of rail tiaffic that will benefit from the added 
competition will be enormous (Id. at 332-33) 

Jim McClellan himself discussed the ways in which "balance" (^. at 511) in 

routes was worked out in negotiations between NS and CSX in the Spring of 1997: 

With these goals in mind, the design of the new NS and CSX 
systems started with assignment of Conrail's principal routes to be 
operated by each of them: 

East-west routes. There are two high capacit>', high speed 
routes out of the Northeast toward the Midwest, and Conrail owns 
them both. No deal acceptable to both CSX and NS could leave both 
routes with one carrier. 

One of those principal CR routes (the PRR Line) runs parallel 
with CSX's Baltimore and Ohio line east of Cleveland. To avoid 

10 



creation of a multitude of "2 to 1" competitive outcomes, operation of 
the PRR Line was assigned to NS, and operation of the other principal 
CR route (the NYC Line) went to CSX. Operation of CR's lower 
capacity Southem Tier Route, a former EL line, was assigned to NS to 
balance the two new systems. Thus, both NS and CSX end up with 
two major Northeast-Midwest routes. (Id- at 512-13) 

No indication was given that notwithstanding these balanced routes, NS would 

take the position that CSX Intermodal had in fact made huge volume commitments to 

route shipments over the NS lines or to route shipments in a way that would be subject to 

allocation of their transportation revenues on a 50-50 basis between CSX and NS (under 

the Conrail Contract) on the most important East-West route of all. New York to 

Chicago. 

These represer.taiijns, and the evidence submitted by the Applicants, led the 

Board to find as follows: 

Before this tran.saction, Conrail faced no Class I rail 
competitor through much of its service area. This meant that Conrail 
was a "bottleneck" carrier for most through shipments moving to or 
from this area. Now, CSC and NS will directly compete with each 
other in important markets where Conrail did not compete with other 
major rdiiroads before. These markets are the Northem New Jersey 
portion of the New York metropolitan area, Southem New 
Jersey/Philadelphia, Detroit the area served by tlie Monongahela 
Railroad, and the Ashtabula Harbor. The total amount of rail traffic 
that will gain head-to-head two railroad competition has been 
estimated by applicants at $700 million per year. (Decision No. 89, 
served Jul 23, 1998, at 50) 

Of th.' places where this new competition was being introduced, the most 

important city pair from a volume and revenue st'Uidard by far was New York/Chicago -

II 



respectively, one of the largest ports in, and the greatest population center of, the United 

States, and, the other, the largest metropolitan area in, and the manufacturing and 

distribution center of, the Midwestem United States and the greatest rail hub of the 

nation. 

While the Transaction itself was clearly pro-competitive, the Application made it 

plain that some ofthe means whereby that competition was to be introduced involved 

"cooperative stmctures" between CSX and NS - stmctures of a sort that would be 

suspect from an antitrust point of view or otherwise, with respect to their effer* on 

competition, if not engaged in as part of an overall plan to provide new competition and 

if not sanctioned by the Board with the immunizing effects provided for in 49 U.S.C. 

§ 11321. As the Application put it: 

The proposed transaction provides the basis for competition 
between CSX and NS throughout their systems as expanded by the 
Division of Conrail. However, certain of the means that have been 
chosen to provide and facilitate this competition involve the creation, 
and in some cases the maintenance, of cooperative stmctures. One 
such stmcture is transitory - the joint control of the present Coiu^l 
system in its current configuration from the date on which CSX and 
NS jointly assiune control of Conrail through the date of the Division. 
Another, which is not transitory, involves CRC's continuing role in the 
Shared A.,.̂ ts Areas. In these Areas, CRC will perform services for 
both CSX and NS. (CSX/NS-18, Vol. 1, at 98) 

In addition, there were other stmctures which in and of themselves might be said 

to have a limiting effect on competition which were clearly spelled out to the Board in the 

Application. These included the continuing joint control by CSX and NS ofthe 

12 



Cominuing Coiu^l, which would continue as a "rail carrier" post-Split (Jd- at 90); the 

proc edures for division of the existing transport.ation contracts, including the "50-50" 

pooling of certain of tl.ose contracts (M- at 98; CSX/NS-25, Vol. 8B, at 25-29); and 

certain aspects of the flows of ftmds within the continuing financial stmcture of Conrail 

and its new LLC subsidiaries, PRR and NYC (CSX/NS-18, Vol. 1, at 98). These were all 

careftilly described in the Application, and the pertinent goveming documents, of great 

length, were included in tiie three parts of Volume 8 of the Application. 

What was noi described in tlie Applicatioii was the existence of contracts under 

which an intermodal affiliate of CSX, one of the parties to the Application, pledged that it 

would give substantially all of the intermoda' jraffic which it controlled, moving between 

Chicago and New York or Chicago and Buffialo, either to (a) NS itself or (b) Conrail 

(which, after the Split would mean, given the provisions of Section 2.2(t), a 50-50 

pooling between CSX and NS). These arrangements were quite different from ordinary 

rail transportation contracts (although they had the form of rail transportation contracts) 

in their effect on commerce and competition after the Split Date, if they were deemed 

applicable after that Date. The contracts, with their percentage volume requirements, 

would become the subject of a metamorphosis. Previously, they had been directed at 

volumes which consisted only of the movements which CSX Intermodal - \^ch had no 

affiliate lines in the Greater New York area - was able to sell in competition with 

Coiu-ail's excellent single-line service. The effect ofthe contracts in that regime was pro-

13 



competitive, since they provided a competitive discipline on Conrail's rates and service, 

t̂hough not a very constraining one since they involved joint line service ŵ ere Conrail 

provided single-line service and they involved a secondary routing west to Buffialo on the 

Southem Tier, hardly a fiilly effective rival of the Water Level route of Con'ail. 

After the Split Date, those contracts would no longer simply cover those relatively 

few movcment'j between New York and Chicago that CSX Intermodal was able to attract 

but would become a commitment by CSX Intermodal to ship substantially all ofthe 

intermodal service between Chicago and New York that it was able to broker for its rail 

affiliate, CSXT, in head-to-head single-line competition with NS. But CSX Intermodal's 

CSXT affiliate would get either none ofthe Uransporution revenue (NS Contract) or only 

50 percent ot the Chicago-Buffalo division (Conrail Contract). A small pro-competitive 

contract would thus change into a large anti-competitive contract Enforcing these 

contracts would not be a matter of holding Conrail's shippers to their commitments, 

either for the fiill term of their contracts (as proposed by the Applicants) or for a 

transition period (as ordered by the Board). In effiect enforcing the contracts would be to 

make them into a conunitment by CSX Intermodal, the CSX company wiiich was 

charged with the responsibility for soliciting, organizing, and selling intermodal services, 

to employ not its own affiliate excellent Water Level route and modernized B&O Line 

fiom the Greater New Yoric area to its own new intermodal terminal in Chicago, but to 

give substantially all of that New York/Chicago traffic either (a) to NS for movement 
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between Buffalo and Chicago or (b) to a "pooling," 50 percent to CSX and 50 percent to 

NS. These requirements would be enforced by severe liquidated damages which would 

go to the 50-50 "pool" (Conrail Contract) or directly, 100 percent, to NS (NS Contract). 

Thus, competition between CSX and NS on this major route would be suppressed and 

thwarted for at least as long as the contracts were in effect.' 

Not a word was said about these contracts in the Application. CSX's failure to 

see that they were revealed was based on its understanding that it would be unnecessary 

to refer to them since obviously they would not be enforced or deemed to be applicable 

after the Split Date. CSX believed that this was NS's understanding as well, because the 

joint Application clearly contemplated separate and competitive intermodal operations. 

The two existing contracts were part of a set of arrangements which the parties had 

entered into in order to provide some degree of competition to "all Conrail" moves 

between New York and Chicago. Once there were two competing railroads, each with a 

major intermodal single-line route between New York and Chicago (as well as altemative 

single-line routes between those city pairs), as far as CSX could perceive, it was 

' Under its terms, the NS Contract is to remain in effect until August 1999. Presun̂ ably, 
as a Conrail rail transportation contract having (as it does) s.n anti-assigriment clause, the 
Conrail Contract may be terminated by CSX Intermodal 180 days after the Split Date. If 
ve assume, as may be a fair approximation, that the Split Date will be March 1,1999, 

this will mean that both arrangements will remain in effect for five to six months after the 
Split Date and will adversely affect CSX-NS competition for uncommitted shipper 
inlermodai movements for that important "start-up" period of time. For a discussion of 
the dispute as to whether the NS Contract has been terminated for cause, see note 12. 
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unthinkable that the contracts would continue. Whether CSX was wrong as to its belief 

that NS's understanding about the contracts was the same as its own - or whether NS 

later changed its views as to whether the contracts would survive the Split Date - CSX 

does not know. In any event the existence of the contract' was not called to the Board's 

attention. 

ARGUMENT 

The NS Contract and the Conrail Contract will liave the e.ffiect of dampening and 

virtually suppressing, at least for a period of about six months from tbe currently 

expectea Split Date, intermodal competition between CSX and NS on movements 

between the Greater New York area on the one hand and Chicago on tlie other hand. 

Unlike the other Conrail rail transportation contracts, these are not contracts by 

conventional unrelated "shippers" or third-party intennodal service providers but aie 

contracts by a subsidiary of a party to the Application engaged in soliciting and 

packaging intermodal traffic from shippers. The only "contract rights" that would be 

involved in declaring the commitments in the contracts null and void fiom the Split Date 

would be those of NS and the Continuing Corirail (jointly owned by NS and CSX). 

These are the parties who have promised head-to-head competition between theini>elves 

on Conrail's oli rail monopoly routes and, indeed pertinent to this Petition, on its greatest 

rail monopoly route - New York/Chicago. This is not a case ofa shipper who has 

negotiated satisfactory rates or satisfactory service facilities and made a commitment; if 

16 



taken out ofthe context in which it was made and applied to these changed 

circuasiances, it is a pledge by the intermodal subsidiaiy of one of the Applicants io use 

what is now its competitor, either on the basis of 100 percent of the rail transportation 

revenue or 50 percent ofthe net revenue, for almost die entirety of that Applicant's 

movements in an enormous market. After Day One, there is no valid reason for 

continuation of these commitments under the dead hand of contracts made for another 

purpose in other times. There is every reason for the Board to rule that these contracts, 

which undercut the basic representations made to the Board, must terminate. 

On Day One, CSX Intermodal wall move from having a relatively small piece of 

the intermodal market between Chicŝ o and Greater New York - historically dominated 

by Conrail ~ into the position of having, presumptively, at least half of that market. CSX 

Intermoda! movements involving movements between Greater New York and Chicago 

via Buffalo in the year 1998 (annualized) are estimated by CSX Intermodal to be about 

52,000 units.'" The anticipated CSX Intermodal business between Greater New 

York/Chicago in the first post-Split year is 425,000 units (assuming no constraint fiom 

the two contracts at issue). Presumably, NS anticipates getting at least as much business 

on its Greater New York/Chicago intermodal service post-Spiit Thus, the insistence by 

NS on the continuation of these arrangements, commenced on the premise that they 

would cover only a toe hold in the martcet into a regime under which they will 

10 A "unit" in intermodal parlance is a trailer or a container. 
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presumptively account for 50 percent or more in a head-to-head market, is an effort to 

make contracts whicn were designed to provide some relief from a monopoly situation 

govcm what would approximate 50 percent of the total intermodal movements between 

New York and Chicago. The "universe" covered by the contracts in practice would be 

increased more than eightfold. The contracts would be metamorphosed hom small pro-

competitive arrangements into a gigantic pooling arrangement whereby almost all ofthe 

CSX traffic would be given to NS abî dlutely or shared with it under the Conrail Contract 

on a 50-50 pooling basis. 

If the Applicants had described these contracts in the Applicatic?i and said that 

they were to continue in accordance with their terms after the Split Date, they wouid have 

been the object of attack by every shipper with an interest in the New York/Chicago 

intermodal market as negating and dashing the promises of vigorous competition between 

CSX and NS in this major intermodal martcet. No coherent or persuasive defense of the 

contracts could have been made. If these contracts were entered into tcxiay, for 

application after the Split Date, they would be viewed as a division of a market by two 

competitors, without any conceivable pro-competitive; justification, and would raise the 

most serious of antitrust concems, as well as issues under the "pooling" statute, 49 U.S.C. 

§ 11322. The NS Contract and the Conrail Contract would not have survived the Split 

Date under either of these scenarios, and the failure to describe them in the Application 

It 



should not give them a life that they would not have had if they had been exposed to the 

sunshine of the Application process. 

ITie contracts were not pooling arrangements when they were entered into 

because CSX did not offer viable rail transportation st .vices of its own between Chicago 

and New York or between Chicago and Buffalo. Pooling under 49 U.S.C. § 11322 exists 

where "carriers which otherwise would be competitors take a common position toward 

the public and divide the benefits and costs equally or by special agreement: ither than 

according to individual performance." Union Pac. R.R. Co. & Missouri Pac. R.R. Co. -

Trackage Rights Over Lines of Chicaŝ o & N. W. Transportation Co. Between Fremont, 

NE/Council Bluffs. IA. & Chicago. IL. 71.C.C.2d 177,1990 WL 300558 at *6 (1990) 

(citing Soo Line R.R. Co. - Joint Use of Lines - Chesapeake & Ohio Rv Co. (not printed), 

served Sept. 20,1986) (cii:ng Switching Charges at Philadelphia. PA. 339 I.C.C. 697, 

708 (1971)). To be considered a pooling agreement, two elements must exist: "First, the 

arrangement must be between competitors." Id. (what the Board needs for jurisdiction 

under Section 11322 is "an actual competitive relationship between the involved 

carriers") (citing Amencan Rail Box Car Co. - Poolin2. 347 I.C.C. 862, 877 (1974)). 

Second, "the arrangement must involve sone restraint or potential restraint on 

competition." Id. Decisions of the courts mske a similar analysis. §sg Chicago & North 

Western Rv. Co. v. Peoria & Pekin Union Railwav Co.. 201 F. Supp. 241.afrd. 319 F.2d 

117 (7* Cir. 1963), ssH- denied. 375 U.S. 969 (1964) (existence of competition between 
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carriers and surrender in whole or in material part of the right to compete by one of them 

constitutes pooling). 

The contracts wil) become pooling arrangements as soon as the Split Date, when 

CSX acquires the Conrail line fiom northem New .̂  rsey through Buffalo into eastem 

Ohio, where it will link with the newly double-tracked B&O line to ChicJ^o to ̂ ive CSX 

first-class intermodal capacity between New York and Chicago. As soon as that happens, 

the contracts, if they continue in effect will be arrangements between direct competitors 

and will involve the surrender of a massive portion of CSX's ability to compete in the 

market in question. Yet the Application did not call this to the attention ofthe Board. 

No one exposed these contracts and described the consequences of their continuation to 

the Board, and the Board should not tolerate the dog in the manger attitude of NS in 

insisting that these bizarre consequences flow from a transaction which the Boaid 

approved, in large part, on the grounds that it introduced vigorous rail carrier single-line 

competition in substantial intermodal markets long dominated by Conrail's exclusive 

single-line rail service. 

THE BOARD SHOULD GRANT RELIEF 

The appropriate relief is an order directing the Applicants NS and Conrail to cease 

and desist from enforcing any of the volume and train set requirements ofthe NS 

Contract and the Conrail Contract effective upon the Split Date, with the option in NS 

and Conrail, respectively, to cancel the carrier's rate and service commitments on that 



date if they so wish. Only in that fashion can the anti-competitive efTects ofthe two 

contracts be avoided. 

While the two contracts may terminate about six months following the Split Date 

in any event that period of imbalanced competition, or any period after the Split Date, is 

too long. It would put competition in this vital martcet off on the wrong foot to start and 

competition might never recover from it. None of the reasons which prompted the Board 

to allow six months of allocation of the Conrail rail transportation contracts with shippers 

having anti-assignment clauses is present here. 

Wliile altemative ways to deal with the situation diecietically may be available, 

the seriousness of the issue counsels against the Board's directing CSX and its '\ffiliates 

to rely on them. CSX could reorganize the method in wliich ii sells intermodal services 

so as to have CSXT market and supply them directly, generally or in the pertinent 

market not as a subcontractor, but that would involve organizational and martceting 

dismption and costs without any organizational or operational gains. And while CSX 

believes that such a step, disruptive as it might be, would reduce the commitments under 

the two contracts to zero, NS might take a different view, claim that the wiiole CSX 

family of companies was bound, and commence arbitration, or insist that Conrail 

commence arbitration, i ^ private forum where the Board's voice and that ofthe public 
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interest might not be heard.'' In any event one competitor should not be left in a 

position where it can cause another competitor's marketing efforts to undergo a 

dismptive reorganization as the altemative to giving the competitor a huge share of its 

business or pay it the whole, or 50 percent, of extensive liquidated damages. 

Other means of terminating the two contracts may be present — there is a dispute 

as to the quality of NS's service, as the Finkbiner letter reflects, and termination is a 

remedy there if the appropriate proof of bad service is forthcoming and persuades an 

arbitrator.'̂  The contract has an arbitration clause; termination is controversial, as the 

'' Both the NS Contract and the Conrail Contract have mandatory arbitration clauses as to 
such disputes. 

'' On or about September 29,1998, CSX Intermodal commenced an arbitration against 
NS under the NS Contract seeking damages baseo on persistent c«rvice failures on the 
part of NS. (AAA Case No. 13-199-00902-908) Later, CSX in' oked the termination 
clause of the NS Contract on the same basis. In its response in that arbitration, NS denies 
that CSX Intermodal is entitled to terminate the contract or to receive any damages and 
has counterclaimed against CSX Intermodal for actual and liquidated damages on various 
theories in an amount "in excess of $1 million." It is not clear when the arbitration will 
be concluded, and it may well remain unresolved until after the Split Date. Arbitrators 
have not yet been chosen (after over 50 days), and no quick resolution of the matter 
appears to be in sight. While success in the arbitration for CSX Intermodal would give it 
a portion ofthe relief it requests herein, the narrow issue in the arbitration relates to the 
NS service deficiencies, and it seems inappropriate to have a question involving the 
public policy on competition between New York and Chicago for intermodal traffic tum 
on the quality of NS's service to CSX Intermodal in a historical period; the public policy 
issue is one which the Board should resolve, as we develop in the text. The arbitrators 
will have neither the expertise nor the jurisdiction to pass on questions under Section 
11322 or related competition policy issues. In any event, the issues raised by that 
arbitration do not involve the issues raised by the Conrail Contract, which CSX 
understands that NS insists is in full force and effect ancl will remain in full force and 
effect after the Split Date, presumably until terminated by CSX Intermodal pursuant to 

Footnote continued on next page 



tone of the Finkbiner letter, as well as its text and NS's response to arbitration, discussed 

in note 14, all indicate. An issue of this importance to rail transportation policy and 

competition should not be left to the decision of a private arbitrator passing on a 

collateral, historic issue with the real ongoing public policy issue side-tracked. 

Moreover, iime is of the essence; the matter must be resolved promptly and before the 

Split Date in order to permit effective competition, and even if the issue were before the 

arbitrator, it could not be resolved as promptly as th Board can resolve it. The matter 

should be decided by the Board on the real issue - whether the competition promised in 

the Application is to be delivered promptly. 

While the contracts have broad arbitration :lauses, the Board should not send the 

issue of whether the arrangements will become pooling arrangements or are otherwise 

contrary to transportation policy, or the question of whether they should have been 

disclosed to the Board, to arbitration. The courts hav held that a federal agency may 

dispense with an arbitration clause in a lawfully filed pooling contract within its 

jurisdiction, where the issues are simply those of constmction of the contract (and hence 

the extent of the pooling). A/S ivarans Rederi v. United States. 938 F.2d 1365 (D.C. Cir. 

1991). The statutory provision that the parties vo them operate only "in accordance with 

their terms" was sufficient to empower the agency to resolve the issue of construction 

Footnote continued from previous page 
the "six-month termination" provision of the Board's Decision No. 89. See Decision 
No. 89, Ordering Paragraph No. 10, at 175. 
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itself Id. at 1367. The present case is an a fortiori situation This is not the case of a 

lawful pooling agreement made known to and filed with the agency. The issue is wliether 

the contracts are, post-Split, pooling agreements within the meaning of Section 11322 

and whether they should have been submitted to the Board with the A pplication. If they 

are pooling agreements, which they quite clearly will be once the Split Date arrives, their 

continued performance would violate the statute and be an unlawful act. Clearly the 

Board may act despite the arbitration clause and, indeed, is under a duty to act. 

Otherwise, parties could defeat the jurisdiction of the Board by simply including 

arbitration cla'ises in contracts that were pooling agreements or which were arguably so. 

As the court said in an earlier appeal in the Ivarans case, 895 F.2d 1441 (D.C. Cir. 1990): 

Private regulated parties cannot agree to waive the subject mattn* 
jurisdiction of the agency charged with the statutory responsibility to 
insure that parties implement agreements as approved by and filed 
with that agency. And just as assuredly, private parties may not agree 
to confer such powers on an arbitration panel. 

895 F.2d at 1445. While the Board and its predecess jr have made extensive and 

productive use of arbitration, arbitration remains a private-sector activity. It affords no 

exception to the statutory command that pooling arrangements are unlŝ wful unless 

approved by the Board. And arbitration does not afford a method to avoid bringing to the 

Board's attention and disposition matters of material importance to it in prosecuting a 

major rail combination. 
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CONCLUSION 

For the reasons stated, the Board sho"Jd declare the NS Contract and the Conrail 

Contract provisions for volume and train set requirements null and void and 

unenforceable by NS and Conrail as anti competitive and inconsistent with the 

representations made to the Board, effective at tne Split Date. 

Samuel M. Sipe, Jr. Dennis G. Lyons 
David H . Cobum ARNOLD & PORTER 
STEPTOE & JOHNSON LLP 555 Twelfth Street, N.W. 
1330 Connecticut Ave., N.W. Washington, D.C. 20004-1202 
Washington, D.C. 20036-1795 (202) 942-5000 
(202) 429-3000 

Mark G. Aron P. Michael Giftos 
Peter J. Shudtz Paul R. Hitchcock 
CSX CORPORATION CSX TRANSPORTATION, INC. 
One James Center One James Center 
901 East Cary Street 500 Water Street 
Richmond, VA 23129 Speed Code J-120 
v804) 782-1400 Jacksonville, FL 32202 v804) 782-1400 

(904)359-3100 

Counsel for CSX Corporation arui 
CSX Transportation, Inc. 

December 2, 1998 
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REQUEST FOR ExPEorrED TREATMENT 

Prompt resolution of the question presented by the foregoing Petition is important 

to the Applicants' preparation for the "Split Date" and will have a considerable impact on 

their movements between Greater New York and the Chicago area on the Split Date, 

which could occur as early as March 1,1999, and for the remainder of the extensive 

preparation required for it 

Accordingly, CSX respectfully requests that the Board expedite its consideration 

of this matter and to assist in that to require that NS file its reply within twelve (12) days 

of this filing, as the Board is entitled to provide under 49 C.F.R. § 1104.13(a). NS is 

fully familiar with the dispute in question, has been fumished with an advance courtesy 

copy of a draft of the Petition, and is being served "by hand." 

Respê duUy submit 

7. 

Dennis G. Lyons 

Counsel for CSX Corporation 
arui CSX Transportation, Inc. 



CERTIFICATE OF SERVICE 

I , Dennis G. Lyons, certify tiiat on December 2, 1998,1 have caused to be served 

a tme and correct copy of the foregoing CSX-168, "Petition of CSX Corporation and 

CSX Transportation, Inc. for Order Declaring Certain 'Requirements' Provisions of 

Certain Contracts of Their Intermodal Affiliate Which Would Have an Anti-competitive 

Effect After the 'Split Date' Null and Void," to all parties on die Service List in Finance 

Docket No. 33388, by first-class mail, postage prepaid, or by more expeditious means. 

DENNIS G 



ExmBrrA 

Norfolk Southern Corporation 
Three Commercial Place 
Norfolk, Virginia 23510-9208 
757-629-2735 FAX 757-633-4663 

Thoma* L. Finkbiner 
Vies President 
Intermcda! 

May 28, 1998 

Mr. Lestv'r M. Passa 
CSX I ; ermodal. Inc. 
JOl West Bay Street 
Jacksonville, FL 32202 

RE: Agreement between NS, NYS&W and CSX Intermodal dated 
Ap r i l 15, 1994 

Dear Les: 

Thank you for your l e t t e r cf May 22 and the offer to amend the above 
Agreement. After -eviewing the offer carefully, i t appears to me to be 
not much different from our existing agreement, and as a result, I am 
not interested in agreeing to i t . As you know, the primary problem 
regarding transit time with the Bedford Park - L i t t l e Ferry t r a i n i s 
that we do not receive the t r a i n on time from CSX Intermodal. When a 
tr a i n i s not received on time and has to be run at a different time, 
meeting the needs of the late-tendered t r a i n can be d i f f i c u l t while 
attempting to meet the needs of other customers on the same li n e . 
Nothing i n your offer shows that CSX Intermodal would be able to begin 
to release the t r a i n on time, so I cee no need to amend our agreement. 

I am more than a l i t t l e curious about the reasons that these trains are 
now of interest to CSX Intermodal, after almost four years of 
essentially the same performance by NS and NYSSW. I presume that CSX 
Intermodal's interest i s due to the changing competitive situation i n 
the east created by the CR transaction. In addition, T understand that 
Conrail has sued CSX Intermodal, alleging CSX Intermodal's f a i l u r e to 
meet volume commitments. I assume that i f you are able to p u l l this 
t r a i n from NS/NYS&W and give i t to CR, that your position in your CR 
lawsuit w i l l improve. 

As you are concerned with NS's performance under the Agreement, we are 
concerned with CSX Intermodal's performance as well. 



Specifically, see §4A. I believe you are i n violation of that 
provision, and we may soon request an audit to assure compliance with 
CSX Intermodal's 95% volume commitment for t r a f f i c which originates or 
is destined within 30 miles of L i t t l e Ferry, NJ. 

Also, my attorneys and those of the NYSSW point out that our contract 
contains language sustaining the movement of freight for five years 
effective the date of the movement of the f i r s t t r a i n . That date was 
August 15, 1994 so that wo have an enforceable contract u n t i l 
August 15, 1999. During our February conversation I did indicate a 
willingness to relinquish our contrr.ct on Control Date. However, that 
was before you precipitated this regretful sequence of events. Unless 
we can come to uome other agreement we expect to execute the contract 
u n t i l August 15, 1999. 

Given that CSX Intermodal appears tvO wish r e l i e f from i t s obligaticns 
under this Agreement, I would l i k e to offer the following 
counterproposal: 

• NS, CSX Intermodal, and NYSSW tevminate the Agreement effective at a 
mutually agreeable date i n the n^ar future. 

• APL i s relieved of i t s obligations under §2.2(c) of the Transaction 
Agreement, and CSX agrees that APL may stay at the South Kearny 
f a c i l i t y during the primary term and any extended term of the lease, 
without regard to whether there is a transportation contract i n 
effect with CSX or an a f f i l i a t e . 

Acceptance of our proposal would allow CSX to Yikve relativexy smooth 
sailing on the 2.2(c) proposal, because I am assured that APL would 
withdraw i t s l e t t e r under these conditions. Both CSX and NS could then 
avoid al damage done by an STB ruling i n favor of APL. 

Please l e t me know i f this proposal is acceptable to you by no later 
than June 1. Tf i t is acceptable, then we need to give APL a chance to 
withdraw before the June 3-4 oral arguments before the STB. 

Respectfully, 

/s/ 

Thomas L. Finkbiner. 



EXHiBrrB 

Norfolk Southern Corporation Henry C. Wolf 
Three Commercial Place Vice Chairman ar.d 
Norfolk. Virginia 23510-2191 Chief Financial Officer 
757-629-2650 
757 664-5122 FAX 

VIA FAX - 804-783-1380 

October 26 1998 

Mr. Paul R. Goodwin 
Executive Vice President and Chief Financial Officer 
CSX Corporation 
One James Center 
Richmond, Virginia 23219 

Dear Paul: . 

I received your letter of September 25, 1998, advising me that CSX would be 
submitting the capital budget issue for arbitration. I believe that it is appropriate to bring 
to your attention several issues involving fmancial matters which concem Norfolk 
Southem. These are matters where we thing Norfolk Southem has been economical! 
disadvantaged and some adjustment is appropriate. 

1. Expenditures for Y2K Compliance. NS and CSX have agreed 
that each will provide, after Closing, certain services and systems to 
Conrail which will avoid the need for Conrail to maintain support staffs 
to perform those functions. NS agreed to provide a variety of G&A 
systems and CSX agreed to provide operating systems. Becaase CSX 
will not be ready to be the operating systems service provide)' prior to 
the end of 1999, it has become necessary to make Conrail's operating 
systems Y2K-compliant. NS expects to be ready to provide the G&A 
system^ before the end of 1999 end such co.̂ ts wili not have to be 
incurred for the G&A systems provided by NS, The additional costs 
incuned by Conrai! because of CSX's inability to tumish operating 
systems in a timely maimer are estimated to be $5-6 million and should 
be the responsibility of CSX. 

2. CSXI Receivable. Conrail has an outstanding uncollected 
receivable due from CSXI relating to a contract volume dispute. CSXl 
has not made payment even tliough Les Passa, who had been with 
Conrail, is now President of CSXl. The amount of the receivable is 
about $3.8 million. 



Mr. Paul R. Goodwin 
October 26,1998 
Page 2 

3. Chan̂ ê-in-Control Pavments. Several high-level Conrail 
employees were hired by NS or CSX after May 31,1998 (the date when 
half of the change-in-control payments was made) but before August 22 
(Control Date). In accordance with Section 6.2(f) of the Transaction 
Agreement, separation costs associated with employees employed by NS 
or CSX before the Control Date are to be the sole responsibility of the 
employing party (NS or CSX, as the case may be). Over the last year, 
there have been many meetings regarding implementation of the 
severance and stay bonus provisions of "Attachment A." At these 
meetings, both NS and CSX agreed that a '*tme-up" for such separation 
costs would eb necessary. The estimated payments made to people hired 
by CSX before Control Date totaled $3.9 million, all of which was paid 
using Conrail cash. These payments are the sole responsibility of CSX 
and CSX should reimburse liiat amount to Conrail. 

Will you please look into these matters and let me know when and how CSX 
proposes to lesolve each. 

In addition, there are other matters we are looking into vAnch we may want to 
discuss. For example. Com ail's environmental reserves are underaccmed and, because 
the areas to bo allocated to PRR contain the larger environmental problem sites, PRR 
may have to spend signiflcandy more on environmental remediation compared to NYC 
than either of us originally expected. The extent of the differential is not clear but could 
be on the order of $28-32 million. 

Sincerely, 

/s/Hank 
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October 26, 19-3 

VIA MESSENGER 

Vernon A. Williams, Secretary 
Office of the Secretary of Transportation 
Surface Transportation Boarci 
1925 K Street, NW ~ Room 711 
Washington, DC 20423-0001 

WIUTER S DIRECT DIAL NUMBER 

(202) 342-5277 

Re: CSX Corporation and CSX Transportaiion, Inc., Norfolk Southern 
Corporation and Norfolk Southern Ra,../ay Company~Control and 
Operating Leases/Agreements-Conrail, Inc. and Consolidated Rail 
Corporation-Transfer of Railroad Line by Norfolk Southern Railway 
Company to CSX Transportation Inc. (Finance Docket No. 33398) 

Dear Secretary Williams: 

Enclosed please find an original and 25 copies of ProvHence and Worcester 
Railroad Company's Petition for Clarification of Decisio"- No. 89 for filing in connection with 
the above-referenced docket. We have also enclosed a copy of the Petition to be date-
s'amped and returned to us. 

Should you have any quesiionr regarding this filing, please do not hesitate to 
contact us. 

Very trjjiy yours, 

Edwarctif Greenberg 

Enclosures 

XiN Jl YIIA.N-GKMG LAW OFFJCE 
AFFIUATED FIRM 

Sum A-1603. VANTONE NEW V O R I U PLAZA 
No 2, Fu CHENG MEN WAI AVENI'E 

BE5INC 1000»7 PEOPUTS REPUBUC OF CHINA 
TEL. 011-86-10^3-8501 VAX 011-86-10-6803-8505 

E-MAIL xjylawCpku.cdu.cn 
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^Part Of 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION and CSX TRANSPORTATION, IN 
NORFOLK SOUTHERN CORPORATION and 

NORFOLK SOUTHERN RAILWAY COMPANY 
- CONTROL AND OPERATING LEASES/AGREEMENTS -

CONRAIL, INC and CONSOLIDATED RAIL CORPORATION 

PETITION OF PROVIDENCE AND WORCESTER RAILROAD COMPANY 
FOR CLARIFICATION OF DECISION NO 89 

Edward D Greenberg 
David K. Monroe 
GALLAND, KHARASCH & GARFINKLE, P C 
1054 Thirty-First Street, NW 
Washington, DC 20007 
202/342-5200 [Telephone] 
202/342-5219 [Facsimile] 

Attorneys for 
Providence and Worcester Railroad Company 

DATE; October 26, 1998 



BEFORE THE 
SURFACE TP^SPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION and CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION and 

NORFOLK SOUTHERN RAILW AY COMPANY 
- CONTROL AND OPERATING LEASES/AGPXEMENTS -

CONRAIL, INC and CONSOLIDATED RAIL CORPORATION 

PETITION OF PROVIDENCE AND WORCESTER RAILROAD COMPANY 
FOR CLARIFICATION OF DECISION NO. 89 

Pursuant to 4̂  C F R § 11171, Providence and Worcester Railroad Compai-.y ("P̂ .W ') 

hereby petitions the Surface Transportation Board (the "Board") to clarify the effect ofDecision No. 

89 on P&W's rights under an Order of the Special Court, daied April 13, 1982. 

In 1982, Congress passed the Northeast Rail Service Act of 1981 ("NERSA") which 

mandated, intei alia, that the Secretary of Tr isportation commence an expediter, supplemental 

transaction under the Regional Rail Reorganization Act of 1973 (the "3R Act") to transfer Conrail's 

rail lines in Connecticut and Rhode Island to one or more railroads in the region. Pursuant to 

NERSA, the Federal Railroad Administrator, as designee of the Secretary of Transportation, com­

menced a proceeding to effect the expedited supplemental transactions provided for under N"ERSA. 

In December 1981, P&W, Conrail, and the Boston & Main Railroad entered into an agreement in 

principal regarding the allocation of certain of Conrail's assets in Connecticut and Rhode Island, and 

participated, along with the Administrator, in drafting a proposed order which v as submitted to the 

Special Court created under the 3R Act to review and approve such transactions. 



On April 13, 1982, the Special Court issued its Order Approving and Directing the Consum­

mation of Expedited Supplemental Transactions, approving the proposed allocation of assets of Con­

rail located in Connectic;Jt and Rhode Island (hereinafter, the "1982 Order"). Pursuant to the 1982 

Order ofthe Special Court, P&W acquired certain of Coiirail's rail assets in Connecticut and Rhode 

Island. In addition, pursuant to paragiaph 21 ofthe 1982 Order, P&W was granted the exclusive 

right to succeed to Conrail's freight operatic is and freight service obligations on tne Shor»..ine 

b nween Westbrook and New Haven, Connecticut, and Ccnrail's terminal properties known as the 

<̂lew Haven Station^ 

Paragraph 21 ofthe 1982 Order ofthe Special Court provides, in pertinent part: 

[l]f Cc.irail elects to withdraw from or abandon cr discontinue freight service obligations on 
the "Shore Line" between Westbrook, Connecticut (MP 101 2) and New Haven, Connecticut 
(MP 70.2) or on the terminal properties known as "New Haven Station" (which properties 
are more precisely defined in Appendix D) and if the Administrator shall find, on application 
of P&W, that P&W is continuing t j operate as a self-sustaining railroad capable of under­
taking additional common carrier responsibilliies without federal financial assistance, Conrail 
shall sell said rail properties at a reasonable price and on reasonable terms and conditions to 
be agreed upon by Conrail and P&W or, in the absence of agreement, in accordance with the 
procedures of the American Arbitration Association, and P&W shall succeed to Conrail's ser­
vice obligations upon the following conditions 

The Special Court retained exclusive jurisdiction over the implementation of the subject supplemental 

transactions in paragraph 25 ofthe Order. 

On June 23, 1997, CSX and the Norfolk Southem filed an application with the Boaid, pur­

suant to 49 u s e §§ 11323-25, seeking tc acquire control of Conrail, Inc. and Consolidated Rail 

Corporation (collectively "Conrail"), and to divide between them the assets of Conrail. The Board 

cr.amenced STB Finance Docket No. 33388 to consider the proposed f ansaction. Inasmuch as 

i In 1991, P&W exercised its rights under paragraph 21 of the 1982 Orde. to acquire Conrail's 
freight operations and freiijht service obligations on the Shoreline. 



P&W asserts that CSX's acquisition of New Havei Station triggers P&W's rights under the 1982 

Order, P&W sought to exercise its rights to succeed to New Havon Station. When Conrail refiised 

to vnt>jr into negotiations for the sale of New Haven Station to P&W, P&W sought a declaration of 

its rights before the Special Court P&W's action before the Special Court was dismissed without 

prejudice pending the Board's decision to approve or disapprove the proposed transaction in Finance 

Docket No 33388 

On July 23, 1998, the Board served Decision No. 89 in Finance Docket No. 33388 approving 

the transaction. In Decision No. 89, the Board preempted under 49 U.S.C § 11321(a) any rights that 

P&W might otherwise have been found to have under the 1982 Order of the Special Court: 

Rather, we will sijecifically find that applicants' continued ownership and use of New Haven 
station is an integral and necessaiy part of the underiying transaction before us, and that any 
rights that P&W might otherwise have been found to hive under the Order, must therefore 
be preempted under 49 U.S.C. 11321(a) As applicants have explained, a core purpose of 
that immunity provision is that a successor carrier must be allowed to operate property 
acquired through a Board-approved transaction. 

See Decision at 105-106. In addition, lhe Board provided in ordenng paragraph 10 ofDecision No. 

89: 

10. Except as otherwise provided in this decision, CSXT and NSR may use, operate, per­
form, and enjoy the Alloc ited Assets and the assets in Shared Assets Areas consisting of 
assets other than routes (including, without limitation, the Existing Transportation Contracts), 
as provided for in the application and pursuant to 49 U.S.C. 11321, to the same extent as 
CRC itself could, notwithstanding any provisioii in any law, agreement, order, document, or 
otherwisv, purporting tc limit or prohibit CRC's assignment of its rights to use, operate, per­
form, and enjoy such assets to another person or persons, or purporting to affect those rights 
in the case of a change in control... 

As respects any CRC Existing Transportation Contract (i.e., any CRC transportation contract 
in effect as of Day One) that contains an antiassignment or other similar clause: at the end 
ofthe 180-day period beginning on Day One, a shipper with such a contract may elect either 
(a) to continue the contract until the expiration thereof under the same terms v/ith the same 
carrier that has provided service during the 180-day period, or (b) to exercise whatever 



termination rights exist under the ointract, provided the shipper gives 30 days' written notice 
to the serving carrier. 

Decision No. 89 at 175. 

P&W has commenced a proceeding before the Special Court regarding its rights to New 

Haven Station under the 1982 Order of the Special Court.* The effect and scope ofthe Board's pre­

emption of P&W's rights under the 1982 Order are at issue in that proceeding In papers filed with 

the Special Court, Conrail has taken the position that the Board's preemption of P&W's rights under 

the 1982 Order does not completely extinguish P&W's rights, but rather allows CSX to step imo the 

shoes of Conrail with respect to New Haven Station, Thus, Conrail has suggested that P&W retains 

its riglit under paragraph 21 of the 1982 Order of the Special Court, and that CSX would be obligated 

under paragr̂ h 21 of the 1982 Order to î ll New Haven Station to P&W if CSX "elects to withdraw 

from or abandon or discontinue freight servicf obligations" at New Haven Station. 

CSX, on the other hand, appears to contend that the Boara's application of 49 U.S.C. 

§ 11321(a) to the Order ofthe Special Court completely extinguished P&W's rights under paragraph 

21 of the Order of the Special Court. CSX apparently believes that it has acquired New Haven 

Station f̂ ee and clear of any of Conrail's obligations under the 1982 Order of the Special Court. 

The Board's past practice in preemption determinations to limit the scope and effect of pre­

emption under 49 U.S.C. § 11321(a) to the extent necessary to allow the tra action to proceed 

clearly supports Conrail's understanding of the effect of the Board's precmotioh this matter. The 

Boaid's limited override of shipper contracts in this case - for a period of 180 days — supports a 

narrow reading of the Board's preemption of the 1982 Order. Moreover, the specific language of 

' P&W has also filed a petition for review in the Court of Appeals contesting the STB's decision 
to preempt the Order. Since P&W maintains that Conrail was obligated to sell New Haven Station 
to P&W before agreeing to sell its assets to CSX and Norfolk Southem, 



ordei ing paragraph 10 similarly appears to indicate that the Board's preemption was not intended to 

completely extinguish P£cWs rights, but rather to allow CSX to step into the shoes of Conrail with 

the same rights and obligations under the 1982 Order applicable to Conrail before the transaction 

The Board's discussion at page 105-106 ofDecision No. 89 is more general, however, and could be 

interpreted as a total extinguishment of P&W's rights under the 1982 Order, 

The Board's preemption is an issue of substantial importance to all of the affected parties. 

Consequently, a clarification of the eflfect and scope of the Board's preemption determination ii. Deci­

sion No. 89 would be a substantial benefit to all of the concemed parties, as well as any court which 

may be called upon to address P&Ws continuing rights in New Haven Station under the 19o2 Order. 

Since the effect of the Board's preemption appears subject to differing interpretations, P&W requests 

that the Board clarify the intended scope of th'̂  Board's preemption of the 1982 Order in Decision 

No 89 

RespectfiiUy submitted. 

vard D. Greenberg 
David K. Monroe 
GALLAND, KHARASCH & GARFINKLE, P C 
1054 Thirty-First Street NW 
Washington, DC 20007 
202/342-5200 [Telephone] 
202/342-5219 [Facsimile] 

Attorneys for 
Providence and Worcester Railroad Company 

DATE: October 26, 1998 



CERTIFICATE OF SERVICE 

I do hereby certify that a true and correct copy of Providence and Worcester Railroad 
Company's Petition for Clarification of Decision No. 89 was served on all parties of record by 
depositing same in the United States Mail, first class postage prepaid, this 26th day of October 1998. 

idward "̂ eenberg 
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August 13, 1998 

Honorable Vemon Williams 
Secretary 
Surface Transportation Board 
1925 K Street NW 
Washington, D C. 20423 

6 y 

LAKC r O N C S T OFFICC 

O N C W C S 1 - ' NSTCd PLACE 

uvKc r o m . S T , I L • O O ^ . S 

<•«?) l » S - 7 a i O PAX 

Harm 

Re: Finance Docket No 33388, CSX Corporation et al. - Control and 
Operating Leases/Agreements — Conrail, Inc. and Consolidated Rail 
Corporation. 

Dear Mr. Williams: 

Yesterday we filed on behalf on The Indiana Rail Road Company a Petition for 
Leave to 'ntervene in the captioned proceeding and attached a Petition for Reconsideration of 
the Board's Decision No. 89 served on July 23, 1998. I understand that the Board now 
requires a filing fee of $150 for filing an administrative appeal of a Board decision. Enclosed 
is a check in the amount of $ 150 to cover the filing fee for the Petition for Reconsideration in 
the event intervention is granted. 

Enclosure 

AUG 1 s m 

Yours very truly, 

Johri Broadley 

ENTERED 
Ofrro of t!,e s jcef i ry RECEIVED 

1998 



ENTERED LAW o r r i C E S 
Of' ica of the Secretaiy 

J E N N E R & B L O C K 
H y taSB t....2. I 

CHICAOO OPPICC 

ONK IUM PLAIA 
r ic« 

U l t i ssT-o««« rAx 

A U G 1 ^ M"TNCMSMIP IHCLUOINO PROrtStlONAL CORPORATIONS A U j ^ " ^ T T ^ ? ^ ^ " 

6 0 I THIRTEENTH STREET. N.W. LA^POR iiT.aloo.. 
Puwic K°cord SUITE I200 j ; " ; ; ' . : : " . 

WASHINGTON. D.C. 2 0 0 0 5 " ADn 
< I O t ) » J » - « 0 0 0 

( t o o • S » - 0 0 « e FAX 

J O H N H. BROADLcr August 12, 1998 ^ 
(2ri2)639-6010 

Honorable Vemon Williams ; 
Secretary ^̂ Ĥ ^̂ '̂ ^ 
Surface Transportation Board 
1925 K Street NW 
Washington, D C. 20423-0001 

Re: Finance Docket No. 33388, CSX Corporation and CSX Transportation, 
Inc., Norfolk Southem Corporation and Norfolk Southem Railway 
Company — Control and Operating Leases/Agreements — Conrail, Inc, 
ar.d Consolidated R?ul Corporation 

Dear Mr, Williams: 

Enciô d̂ please find for filing in the captioned proceeding an original and 25 
copies ofthe PETITION OF THE INDIANA RAIL ROAD COMPANY FOR LEAVE TO 
INTERVENE and the PETITION OF THE INDIANA RAH ROAD COMPANY FOR 
RECONSIDERATION OF DECISION NO 89. I have also enclosed an additional copy of 
both documents which I would appreciate your date stamping and returning with our messenger. 

In addition I have also enclosed a diskette containing electronic copies of each 
documc t in Word Perfect 6/7/8 format. The file containing the electronic copy of the 
intervention petition is entitled INRD-1, wpd, and the file containing the electronic copy of ihe 
reconsideration petition is entitled INRD-2,wpd. 

Also filed herewith is a certificate of service indicating that copies of each ofthe 
petitions has been served on all persons on the Board's service list in this proceeding designated 
as a party of record and on Administrative Judge Leventhal, 

Yours very truly, 

RECEfJED ^jX- fLrUL^ 
John Broadley Ci 

Enclosures ' ' 
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AUG I 3 1998 

PETITION OF THE INDIANA RAIL ROAD COMPANY 
FOR RECONSIDERATION OF DECISION NO. 89 

The Indiana Rail Road Company ("INRD") hereby petitions the Board pursuant 

to 49 CFR 1115.3 for reconsideration of part ofDecision No. 89 served in this proceeding on 

July 23, 1998 (the "Decision").' 

In the Decision, the Board conditioned its approval ofthe transaction^ on, inter 

alia CSX Transportation, Inc. ("CSXT") granting to Norfolk Southem ("NS") local trackage 

rights over the Indianapolis Belt Railway ("Indianapolis Belt") to permit NS to serve Stout 

electric generating plant of Indianapolis Power &Liglit ("IP&L") via a proposed build-out from 

' As stated in INRD's petition for leave to intervene in this proceeding, CSX, the 
indirect 89% owner of the stock of INRD, has not approved and did not request the filing of 
this petitio"" INRD understands that CSX does not support this petition or the positions taken 
therein INRD is filing this petition through the action of its senior management, which is 
aftiliated with the minority interest in INRD, in order to protect what it believes to be the 
interests of INRD and its stockholders. 

^ We will refer to the matters that the applicants h submitted to the Board for 
approva! as the "transaction." 



Stout plant to the Indianapolis Belt The Board fijrther conditioned its approval of the 

transaction on CSXT granting to NS trackage rights over the Indianapolis Belt to permit NS 

to serve Stout plant through either an INRD switch fi-om the junction of INRD's line with the 

Indianapolis Belt, or directly via trackage rights over INRD's line, at the option of IP&L. 

Insofar as the Board conditioned its approval of the transaction on INRD granting to NS 

trackage rights over its line between the Indianapolis Belt and Stout plant it committed material 

error. ̂  

BACKGROUND 

The background to this transaction lias been set forth in ITslRD's Petition for 

Leave to Intervene. We will summarire here o.ily the main points. 

1. Midland United Corporation owns 100% ofthe stock of INRD. CSXT 

owns 89% of the stock of Midland United. The Board approved CSXT's exercise of control 

of INRD in November 1996 

2. INRD is the only rail carrier directly serving Stout plant. In this 

proceeding, IP&L complained to the Board that the transaction would adversely affect rail 

competition at Stout plant by depriving IP&L of the option of building out to a carrier 

unrelated to fNRD IP&L sought a substantial number of altemative and cumulative 

conditions it contended were designed simply t j preserve ...e existing competitive conditions 

at Stout. 

' Technically, the Board's conditions apply to CSXT, one of the applicants in this 
proceeding, not to INRD. CSXT, however, controls INRD through its ownersVap of 89% of 
the stock in INRD's parent. Midland United Corporation. CSXT, thus, is in a position to cause 
INRD to grant the trackage rights in question to NS. 
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3. In the Decision the Board agreed with IP&L that the transaction would 

adversely affect rail competition at Stout plant by depriving IP&L ofihe competitive discipline 

of the build-out option to a carrier unaffiliated wit'- "NRD. 

4. The Board conditioned its approval of the transaction on: 

a. CSXT granting to NS trackage rights over the Indianapolis Belt to 

permit NS to serve Stout •'lant over a build-out, should IP&L choose to construct one. 

b. CSXT granting to NS trackage rights over the Indianapolis Belt to 

permit NS to serve Stout plant either (i) via an INRD switch, or (ii) via trackage rights over 

INRD's line hetH'een the htdiattapolis Belt and Stout plant., at IP&L's election. 

The Board's decision to condition approval of the transaction on INRD granting 

NS trackage rights over INRD's line between the Indianapolis Belt and Stout plant does not 

remedy an adverse competitive effect of the transaction at Slout plant, is inconsistent with the 

Board's guidelines and precedents goveming the imposition of condidons in consolidation 

proceedings, and constitutes material error. INRD requests, that the Board reconsider its 

Decision and tailor its conditions in order to preserve the existing level of competition at the 

Stout plant. To do this, it should eliminate from :he conditions it has imposed on the 

transaction the requirement that INRD grant to NS trackage rights fiom the Indianapolis Belt 

to Stout plant, 

APPLICABLE LEGAL STANDARD 

There is little dispute regarding the legal standard the Board should apply in 

impo, 'ng conditions on the transaction. In Decision No. 29 the Board adopted the standard 
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outlined by its predecessor, tne Interstate Commerce Commission, in Union Pacific — Control 

- Missouri Pacific: Westem Pacific. 366 I C C. 462, 562-65 (1982), (Decision No. 29 at 3): 

There, the Interstate Commerce Commission (ICC) stated that 
it would not impose conditions on a railroad consolidation 
unless it found iliai the consolidation may produce effects 
harmful to the public '..iicrf st (such as a significant reduction of 
competition in an affected market), that the conditions to be 
imposed will ameliorate or eliminate the harmfiji effects, that the 
conditions will be operationally feasible, and that the conditions 
will produce public benefits '̂ through reduction or elimination 
of possible harm) outweighing any reduction to the public 
benefits produced by the merger. 

The Board's legal standard, thus, is that conditions should be imposed when the 

condition will ameliorate or eliminate harmfiji eTects of the transaction. Where conditions are 

sought thnt go beyond remedying harmful effects of the transaction, the Board, like the 

Commission before it, has rejected them. In the Decision, the Board succinctly stated the Uw 

and its position in this regard (Decisio"" at 78): 

. . . . A condition must address an effect of the transaction, and 
will generally not be imposed "to ameliorate longstanding 
problems which were not created by the merger." [citing 
Buriington Northem. Inc. •- Control & Merger — St. L.. 360 
I C.C. 788, 952] Finally, a condition should be tailored to 
remedy adverse effects of a transaction, and should not be 
designed simply to put its proponent in a better position than 
occupied before the consolidation, [citing UP/CNW. slip op. 
at 97; Milwaukee — Reorgani.7ation - Acquisition bv GTC. 2 
I.C.C. 2d 427, 455 (1985)] 

Moreover, the Board has specifically addressed the standard applicable 

to the scope ofthe remedy to be applied to correct an adverse effect (Decision at 78, n, 121): 

If, for example, the harm to be remedied consists of the loss of 
a rail option, any conditions should be confined, where possible, 
to restoring that option rather than creating new ones, .ggg 



Soo/Milwaukee II. 2 I.C.C. 2d at 455; UP/MP/WP. 366 I.C.C. 
at 564 

COMPETITIVE HARM AT STOUT PLANT AND THE BOARD'S REMEDY 

In IP&L-3 (October 21,1997), IP&L explained the harm to rail competition at 

Stout plant that it perceives the transaction would cause. According to IP&L, that harm 

exclusively derives from NS's asserted inability, after the transaction, to serve Stout plant 

through a build-out. IP&L asserted that the transaction deprives it of a meaningfiil build-out 

option because, under the applicants' proposal, NS will not have local trackage rights over the 

Indianapolis Belt and will not be permitted to serve Stout plant directly over a build-out, 

IP&L crisply summarized what it believes it will lose as a result of the transaction (IP&L-3 at 

25-26): 

Applicants claim, however, that Stout is technically not 
a "2 to 1" shipper because CSX does not serve it. E.g., IPL 
Exhibit 5 (Hart Dep'n Tr. 30-31). IPL's response is that 
Applicants' claim is nonsense. O'̂ viously, IPL is losing the 
ability to build out to one of its two carriers today, and the 
ability to build out to CSX at the IndianapoUs Belt rather than 
Conrail does not create effective competition with Indiai a Rail 
Road, since CSX controls Indiana Raii Road. . . . So IPL needs 
a carrier other than CSX to provide effective competition at 
Stout, to replace Conrail. (emphasis added) 

IP&L cleariy defined to the Board the remedy needed for the specific 

compe' •je- harm it had identified at Stout plant (IP&L-3 at 26): 

Thus, the Board must permit IPL to be served by NS 
directly, i f a build-in or build-out from the Indianapolis Belt is 
feasible, since IPL has the right today, or the Board could order 
Conrail to provide such service to IPL. . . , 
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The remedy for loss of a meaningful build-out option that is tailored to 

remedying the loss of that option is, as IP&L suggested, to put NS in the same position vis a 

vis service to Stout plant after the transaction as Conrail is before the transaction The 

Decision expressly preserved IP&L's right to build-out to the Indianapolis Belt and required 

CSXT to grant NS trackage rights ovei the Indianapolis Belt to serve IP&L directly over tbe 

build-out (if one is built) or through an INRD switch as Conrail can do today. Inexplicably, 

however, the Board ako gave IP&L the option of obtaining direct NS access to Stout plant via 

trackage rights over INRD, a right that Conrail does not have today and which is unrelated to 

any asserted adverse competitive effect of the transaction at Stout plant IP&L did not identify 

any adverse competitive effect of the transaction at Stout plant whose amelioration could only 

be accomplished by granting NS trackage rights into the plant * 

This trackage right condition will significantly improve IP&L's competitive 

situation at Stout pl? it over that which exists today. Today, as IP&L explained and the Board 

•* A careful reading of 1P&L-3 discloses that IP&L was less than clear in its use of the 
term "direct access," and in its efforts to relate the "direct access" remedy to asserted adverse 
competitive impact were highly imprecise. IP&L's use of the term "direct access" in most 
places suggests that the term does not comprehend NS having trackage rights over INRD's line 
between the Indianapolis Belt and Stout plant, but the same access via an INRD sv.itch that 
Conrail has today See e g IP&L-3 p. 5 (IPL needs direct access to both the Stout and Perry 
K plants from a carrier other than CSX/lndiana Rail Road "to maintain its existing 
competition"); IP&L-3 p. 7 (In the altemative, NS should have fully effective trackage rights 
that provide direct access to shippers In short, direct access to local shippers would enable 
NS to compete with CSX on an equal footing, as Conrail does today with Indiana Rail Road 
at Stout ); 1P&L-3 p. 16 Similariy, if Indianapolis were a shared assets area, NS could 
serve the Stout Plant directly via a build-out. . . .); IP&L-3 p. 18 (A key factor limiting NS's 
ability to compete with CSX under the proposed transaction is the lack of fiilly effective 
trackage rights over the Indianapolis Beh. . . . NS must be granted fiilly effective trackage 
rights thai enable it to serve shippers directly, including through build-outs ); IP&L-3 p. 19 and 
p 23 ( . Conrail clearly has the ight... to serve the Stout plant directly through a "build-
in" or "build-out". ) 



found, Siout plant is served directly by INRD, and by other carriers through an INTID switch. 

As IP&L contended and the Board found, the terms of that switching agreement are disciplined 

by IP&L's option to build out, an option that, while feasible, involves substantial costs. By 

requiring INRD to grant trackage rights to NS over its line into Stout plant, the Board's 

condition simply has eliminated the existing financial hurdle for IP&L to obtain two carrier 

direct service at Stout plant This places IP&L in a much improved rail competitive position 

at Stout plant after the transaction than it was before, and correspondingly, places INRD in a 

significantly worse competitive position with respect to Stout plant traftic which represents a 

substantial portion of INRD's revenues ' 

CONCLUSION 

The Board's condition requiring INRD to grant NS trackage right.? between the 

Indianapolis Belt and Stout plant is unrelated to any adverse competitive effect of th? 

transaction ai Siout plant either alleged by IP&L or found by the Board. Its effect will be to 

improve IP&L's rail competitive conditions at Stout plant significantly, not to remedy an 

adverse competitive effect ot tne transaction Accordingly, the condition is not consistent with 

the standards the Board historically has applied in imposing conditions on consolidations, nor 

is it consistent with the standard the Board has stated it will apply in this proceeding. The 

' The Decision did not indicate the basis on which trackage rights charges over the 
INRD line should be set. The CSXT - NS trackage rights agreement which provides for 
system wide trackage rights charges of $0.29 per car-mile does not apply to trackage rights 
over INRD The Commission's SSW approach to charges for trackage rights granted as a 
condition in a consolidation proceeding would likely lead to a similarly low rate. Only a 
market-based trackage rights charge based upon the avoided cost to IP&L of a build-out would 
be competitively neutral and preserve existing competitive conditions at Stout plant. The 
Board's decision does not suggest that INRD could set trackage rights charges on that basis. 

-7-



Board has not explained its departure from precedent or from the standards it has established 

for this proceeding The condition requiring INRD to grant trackage rights to NS over its line 

from the Indianapolis Belt to Stout plant should be eliminated. 

Respectfully submitted, 

THE INDIANA RAIL ROAD COMPANY 

By: ]jL^B^.-^iJU. 
One of theii attcineys c/ 

John Broadley 
JENNER & BLOCK 
601 13* Street NW 
Washington, D C. 20005 
Tel. 202/639-6010 

Dated: August 12, 1998 



CERTIFICATE OF SERVICE 

I certify that on this 12* day of August 1998 I caused copies of the foregoing 
Petition of The Indiana Rail Road Company for Leave to Inter\'ene and Petition of The Indiana 
Rail Road Company For Reconsideration to be served on all persons on the Board's service 
list for this proceeding designated as a party of record and on Administrative Judge Leventhal 
by depositing copies thereof in the United States mail, postage pre-paid, addressed to such 
parties or, where represented by counsel, addressed to their counsel. 

in 

Dated: August 12, 1998 
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F A I R F A X . V I R G I N I A 2 2 0 3 0 
(709 ) 9 3 4 - 2 6 7 9 

FAX: (703 ) 9 3 4 - 2 6 7 8 

1421 P R i N C E S T R E E T , S U I T E 3 3 0 
A L E X A N D R I A , V : R a i N I A 2 2 3 1 4 

(703 ) 9 4 8 - 4 9 7 2 
FAX: (703 ) 6 S 3 - 8 0 4 S 

HUDSON RAILWAY 
LAWRENCE AJTO 

Dear S i r or Madam: 

Enclosed for f i l i n g i s .;n original and ten copies of a Motion 
for Leave to F i l e Supplemental Material i n Support of Petition to 
Review Decision of an Arbitrator and Motion to Stay Implementation 
of Transaction Pending Review in the al>ove-referenced matter. 
Thank you. 

Sincerely, 

Michael S. Wol 

cc: Terence M. Hynes 

rjjtriTirD 
Oflice ai the Secretary 

APR • « W 
Part of 

J 
Part of 
Pub'ic Roccrd .1 
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4 In the Natter of: 

INTERSTATE COMMERCE COMMISSION Finance Docket No. 31700 

DELAWARE « HUDSON RAILifAT COMPANT; CANADIAN PACIFIC RAILWAT; 
SX. LAWRENCE AND HUDSON RAILWAT COMPANT LIMITED 

MOTION FOR LEAVE TO FILE SUPPLEMENTAL MATERIALS SUPPORTING 
PETITION OF 

THE AMERICAN TRATN DISPATCHERS DEPARTMENT OF THE 
INTERNATIONAL BR'JTHERHOOD OF LOCOMOTIVE ENGINEERS 

TO REVIEW DECISION OF AN ARBITRATOR ACTING PURSUANT TO 
THE NEW TORK DOCK CONDITIONS 

AND 
MOTION TO STAT IMPLEMENTATION OF TRANSACTIM 

Michael S. Wolly 
ZWERDLING, PAUL, LEIBIG, 
KAHN, THOMPSON & WOLLY 
1025 Connecticut Avenue, NW 
Suite 712 
Washington, D.C. 20036 
(202) 857-5000 

Attorney for ATDD-BLE 



MOTION FOR LEAVE TO FILE SUPPLEMENTAL MATERIALS SUPPORTING 
PETITION OF 

THE AMERICAN TRAIN DISPATCHERS DEPARTMENT OF THE 
INTERNATIONAL BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

ro REVIEW DECISION OF AN ARBITRATOR 
ACTING PURSUANT TO THE NEW TORK DOCK CONDITIONS 

On October 22, 1997, the American Train Dispatchers 

Departmer-t of the I n t e r n a t i o n a l Brotnerhood of Locomotive 

Engineer? (hereafter "ATDD") f i l e d a p e t i t i o n t o review the 

October 13, 1997 decision c f a r b i t r a t o r G i l Vernon, rendered 

pursuant to A r t i c l e I , Section 4 of the New York DocK Conditions. 

That decision would allow the Delaware & Hudson Railway Company 

("D&H") t o t r a n s f e r ci.e t r a i n dispatching operation f o r the D&H 

from the o f f i c e s of the boo Line Railroad Company ("Soo") i n 

Milwaukee, WI, t o Montreal, Canada, where i t w i l l be done by the 

St. Lawrenv-:e & Hudson Railway Corp. ("StL&H"). I f the 

a - b i t r a t o r ' s decision i s allowed t o stand, t r a i n dispatching over 

D&H traoks i n the United States w i l l be transf e r r e d out of t h i s 

country and th e r e a f t e r c o n t r o l l e d from Canada, outside the 

j u r i s d i c t i o n of U.S. regulatory agencies. ATDD asked the Board 

to stay the e f f e c t of the award u n t i l the Board can address the 

important j u r i s d i c t i o n a l issues presented by the union's P e t i t i o n 

and, when i t does so, t o set aside the award as outside the 

au t h o r i t y of the a r b i t r a t o r . 

In i t s P e t i t i o n , ATDD pointed ouc t h a t neither the ICC nor 

any other agencies of the U.S. government, shippers, or employees 

had ever been afforded the opportunity t o comment on the 

rami f i c a t i o n s of a t r a n s f e r of dispatching r e s p o n s i b i l i t i e s over 



U.S. trackage to persons working outside the U.S. We pointed out 

that i f this was allowed to occur, (1) train dispatching on these 

lines would be removed from the regulatory and enforcement 

authority of U.S. feotsral regulatory agencies, including the 

federal Railroad Administration, and (2) employees performing the 

dispatching work are not subject to the coverage of U.S. laws 

regulating thei" terms and condi.ions of employment, including 

the Hours of Service Act and federal drug and alcohol testing 

requirements and protections. 

In opposing ATDD's position, the carriers belittle ATDD's 

safety concerns and state "[n]or has FRA expressed any concern 

about the specific coordination at issue here." Reply in i R R I ' 

Opposition etc. at 16. The carriers further maintain that "[t]he 

FRA registered no objection to the Carrier's dispatching plans 

anc has qiven no indication that i t would regulate the proposed 

operations any differently than i t has done in the past "n 

connection with CPR's Maine and Vermont operations." Id. at 17. 

The supplemental material ATDD seeks leave to f i l e directly 

contradict the carriers' position. On March 25, 1998, FRA 

Director of Safety Assurance and Compliance Edward Enclish wrote 

to Canadian Pacific Railway to express FRA's concerns about the 

proposed transaction. See Attachment A hereto. His letter 

states as follows: 

I t has come to the [FRA's] attention that Canadian 
Pacific Railwc ' (CP) plans to relocate Rail Traffic 
Controller (RTC) positions from the United States to 
Canada. As you are aware, several major differences in 
operating standards exist betwaen the two countries. We 
are aware of several existing locdtions where RTC's in 



Canada control limited r a i l movements for short 
distances into the U.S. The pending relocations will 
increase both the mileage and volume of r a i l traffic 
that can no loi jer be considered deminimis. FRA's 
primary concern i s related to the difficulty of 
enforcing hours of service and alcohol and drug 
requirements of RTC's stationed In '̂ anada who control 
the movement of r a i l t r a f f i c in the "-S. 

FRA understands that existing Constitutional issues may 
make i t difficult to ensure compliance with the current 
U.S. alcohol and drug regulations. Also, the hours of 
service limitations that apply to operating employees 
performing safety sensitive work in the two countries 
differ greatly. RTC's stationed in Canada are 
permitted to remain on duty for time periods L^at 
exceed existing current U.S. requirements. 'FRi.'s 
fatigue research indicates that this can have a 
negative effect on the performance of safety c r i t i c a l 
functions. These issues must be carefully considered 
before FRA can support the lArge scale relocation of 
RTC positions to Canada. 

Admittf?dly, FRA has no existing laws or regulations 
directly preventing CP trom relocating RTC positions to 
Canada. However, i t i s recommended that the relocation 
of any positions from their present n.s. locations be 
postponed until the issues regarding compliance with 
applicable U.S.. safety regulations are resolved. 

Emphasis a'̂ ded. 

Plainly, FRA has serious concerns rega:.d'.ng this 

transaction. They are the same safety concerns that ATDD recited 

to arbitrator Vernon and to this Board in i t s Petition and Motion 

to Stay. We respectfully request that the Board accept this 

fil i n g and carefully consider whether this transaction i s 

consist crt with the requirem/^nts of the law. Even i f i t i s , the 

transaction should not be allowed to proceed until a l l of FRA's 

safety concerns aie resolved. 



CCNCLUSION 

For these reasons, the ATDD requests t h a t i t be permitted 

leave t o f i l e i n t h i s proceeding the l e t t e r t h a t FRA sent t o the 

c a r r i e r and th a t the Board consider the FRA's p o s i t i o n i n r u l i n g 

i n t h i s matter. 

Respectfully submitted. 

IMP Mibhael S. 
ZWERDLING, PAUL,)LEIBIG, 
KAHN, THOMPSON-* WOLLY 
1025 Connecticut Avenue, NW 
Suite 712 
Washington, D.C. 20036 
(202) 857-5000 

Attorney f o r ATDD-BLE 

CERTIFICATE OF SERVICE 

This i s t o c e r t i f y t h a t a copy of tli e attached Motion f o r 

L*="».ve t o F i l e Supplemental Materials was served upon the 

fol l o w i n g counsel by f i r s t class mail, postage prepaid, t h i s 9th 

day of A p r i l 1998: 

Terence M. Hynes 
Sidley & Austin 

1722 Eye Street, NW 
Washington, DC 20006 

mi||^^H Michael S. Wolly/j 
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citfanootrieti 

Mr. P. A Pander 
ViMPnridcnt. FMd optmioiis 
C « M ^ Pseifie Raihwiy 
Gulf C«Mda Squant Suite SOO 
401 9th Avmue, S. W. 
CalgaryAlbero,Canada T2P4Z4 

DMT Mr. Pender 

If hM to the Fedefal luaread AdmiiMtriti 
R*iJwa>' (CP) pitfB to niocate Rail Tnfie CoetroOer (RTC) poiitiona ftom the Uaited States 
(U.S.) to Canada. Aa you are aware, several auyV diflisrences »t opetatify ttandardt C B ^ 
between Ae two countries. We are aware ofwvwaJesdaiiî teeaBiona where RTCsm Canada 
coatrolBnitedraamovcraeiKs fer ihon^'-stvoM into tbe U.S. The ptnda« relecatioRS w&l 
kcreeaebgth the iBfleege and vdumeoftia traffic to a leveitlMtcaaMlMi^ 
demifliinia. FRA's primary «)fH»ra i» rdaied to tl» difficdty of eiforeiag hou^ 
alcohol and dniig requiremeBt* on RTCa aaibned ia C«iBda who cooti^ 
trafSe in the U.S. 

understaDdf that exists^ ConiiitBtioaBi i s ^ 
widtteo»nntU.S.akeheIandd(Utnsulatioaa. Abo^dMbomoraBvietlitftationailMC 
apply to operating traploycoprBfisnninj afhtyccnsitive work in iho two ooiimriee differ jrettty. 
RTCs Jtiiiooed in Canada are pernilted to iwiain on duty ftr tinie periods Ih^ 
current U.S pequiPnn«K». I^UfWgutreiearchl»fieate»thattI«$canhweaneg«iveal&a 
onthepcrfbitruMceofiafttyeritiealftmetions. ThoM ieaiaa akiat bo cardKiBy coosdend bdbfv 
FRA can support tha larae scale relocation of RTC poaitions to Canada. 

Adinittedly. has no ewaing laws or regutationi ditoctly 
RTC poiitiona to Canada- Howwer.h is racoflniBjd*! that tfce relocation of ai^poshionifiwn 
A « pattern U.S. tocatioos be jwaponed unta tho 
U.S. safttyregulatioai are resolved. 



I ̂ preciide your andatstadbf and look IbrwBd » \i«d(iiv wtt yoa OB 
«easitiwcoaG«K. Yc«8BayeaatMtaadirMtty« (202) 632-3314. 

Sncetdy, 

BdwMlR.l^iiih 
Duoetoi; OSet of Safaiy 
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L A W O F P I C E S 

F R I T Z R . K A H N . P.C. 
S U I T E 7 5 0 W E S T 

l l O O N E W Y O R K A V E N U E . N . W . 

W A S H I N O T O N . D.C. 2 0 0 0 5 - 0 9 0 4 

ORIGINAL 

( a 0 2 ) 3 7 1 - 8 0 0 7 

F A X ( a c a ) 3 7 1 - 0 0 0 0 

VIA H?1ID DELIVERY 

lion. Vernon A. Williams 
Secretary ^ 
Surface Transportation Board F i 
Washington, DC 20423 '̂  ' 

Deal- Secretary Williams: 

:v̂ r̂ T̂5 
Of.i.;c t tho Secretary 

APR 1 n \m 

obiH- Record 

C o r p 
Enclosed fcr f i l i n g in STB Finance Docket No. 33388, CSX 

et al.--Control and Operating Leases/Agreements--Conrail. 
Inc.. et a l . . are the original and 25 copies of the Petition of 
CONSOL Inc. (CONS-1), the Comments of CONSOL Inc. (CONS-2) and the 
Statement as to Oral Argument of CONSOL Inc. (CONS-3). 

A dikette containing the text of these f i l i n g s in WordPerfect 
5.0 format i s enclosed. 

Extra copies of the f i l i n g s and of this l e t t e r are enclosed 
for you to stamp to acknowledge your receipt of them and to return 
to me in the enclosed self-addressed, stamped envelope. 

By copy of this l e t t e r , service i s being effected upon counsel 
for each of the parties. 

I f you have any question concerning these f i l i n g s or i f I 
otherwise can be of assistance, please l e t me know. 

Sincerely yours. 

enc. 
cc: Counsel for a l l parties 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 
WASHINGTON, D.C. 20423 

STB Finance Docket No. 33388 

ORIGINAL 
cnns-i 

CSX CORPORATION, £t aJL., 
CONTROL AND OPERATING LEASES/AGREEMENTS 

CCNRAIL, INC., £t a i ^ 

PETITION 
OF 

CONSOL INC. 

Of Counsel: 
Donelan, Cleary, Wood 

& Maser, P.C. 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-9500 

D. L. Fassio 
Vice Pres. & General Counsel 
CONSOL Inc. 
1800 Washington Road 
Pittsburgh, PA 15241 

Tel.: (412) 831-4104 

Fri t z R. Kahn 
Fri t z R. Kahn, P.C. 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 

Attorneys for 
CONSOL Inc. 

Dated: April 9, 1998 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 
WASHINGTON, D.C. 20423 

aHP 
STB Finance Docket No. 33388 

CSX CORPORATION, fit a l . . 
- CCNTROL AND OPERATING LEASES/AGREEMENTS -

CONRAIL, INC., et a l . 

PETITION 
OF 

CONSOL INC. 

Petitionpr, CONSOL Inc., of Pittsburgh, Pennsylvania 

("CONSOL"), pursuant to 49 C.F.R. 1117.1, petitions for leave to 

intervene in the proceeding, f i l e the attached Comments and 

Verified Statements and participate in the oral argument, and as 

grounds therefor CONSOL states, as follows: 

1. CONSOL i s the largest producer of coal at mines served by 

the former Monongahela Railway Company ("MGA"), acquired by 

Consolidated Rail Corporation ("Conrail") , pursuant to the decision 

of the Interstate Commerce Commission in Finance Docket No. 31875, 

Consolidated Rail Corp.--Merger--Monongahela Railway Co.. served 

October 10, 1991. CONSOL's mines, principally the Bailey, Enlow 

Fork, Blacksville #2 and Loveridge mines, account for approximately 

24 million of the 34 million tons of coal annually originated on 

the MGA lines. 

-1-
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2. The MGA lines have been identified as ones to be shared by 

the applicants, CSX Transportation, Inc. ("CSXT"), and Norfolk 

Southern Fail Company ("NS"). As NS' Operating Plan, p. 229 of 

vol. 3B of the Application, explained: 

NS will be assigned control, and ŵ  M operate and 
maintain tht. forr.ier Monongahela Railway, including the 
Waynesburg Southern, subject to a joint use agreement 
that will provide CSX equal. perpetual access to a l l 
current and future fa c i l i t i e s located or accessed from 
the former Monongahela Railway [underscoring added for 
emphasis]. 

So, too the CSXT Operating Plan, p. 255 of vol. 3A of the 

Application, made clear: 

NS will be allocated control, and will operate and 
maintain the former Monongahela Railway, including the 
Waynasburg Southern, subject to a joint use agreement 
which will provide CSX equal. perpetual access to a l l 
current and future fa c i l i t i e s located or accessed from 
the former Monongahela Railway [underscoring added for 
emphasis] . | j | 

The intent of the applicants was explained in the statement of Mr. 

David R. Goode, Chairman, President and C.E.O. of .NS, at p. 331 of 

vol. 1 of the Application, " [A] 1 though NS will be allocated 

operation of Conrail's Monongahela coal fields property, CSX will 

have the right to serve a l l current and future customers directly." 

The principal architect for NS of the break up of Conrail, Mr. 

James W. McClellan, Vice President - Strategic Planning of NS, 

testified at p. 514 of vol. 1 of the Application, chat CSXT was to 

have a position of equality with NS, notwithstanding that NS was to 

have operational control of the MGA lines, saying, "Because 

virtually a l l Monongahela traffic i s coal moving in f u l l 

trainloads, unv'er NS operation with f u l l CSX access via trackage 

-2-



i rights, both wi l l serve a l l customers directly, in a position of 

equality." Similarly, Dr. Bar^y C. Harris, Principal at Economists 

Incorporated, testifying on behalf of NS, stated, at p. 21 of vol. 

2B of the Application, "After the restructuring, Norfolk Southern 

will operate, dispatch and maintain the former Monongahela Railway, 

while CSX will have ful l commercial and operating rights to serve 

a l l current and fu ire f a c i l i t i e s . " 

3. As i s spelled out in greater detail in the attached 

Comments and Verified Statements, CONSOL only recently has learned 

that the applicants have been unable to negotiate the implementing 

operating plan called for by their Monongahela Usage Agreement, p. 

715 of vol. 8C of the Application, assuring CSXT equal access and 

commercial rights to the MGA .served f a c i l i t i e s and that serious and 

seemingly insurmountable differences between the parties render i t 

unlikely that an early anc efficient transition can be effected, 

were the Board to approve the proposec transaction. The assurance 

that mine operators, such as CONSOL, and their customers must have 

that service on the MGA lines will be adequate may require that 

conditions be imposed. 

4. CONSOL heretofore has not participated in this proceeding 

or proposed the imposition of conditions in the light of the 

applicants' representations that they would arrive at an 

implementing operating plan effectively giving CSXT equal access 

and commeicicl rights tc the MGA served mines; they, of course, 

have not done so. As a potential protestant, CONSOL was entitled 

to rely on the applicants' representations. Mt. Hood Stages. I n c -

-3-
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-Petition for Modification. 104 M.C.C. 449, 452, 463 (1968), a f l l d . 

Greyhound Lines. Inc. v. United States. 308 F. Supp. 1033 (N.D. 

I l l . 1970) . 

5. Allowing CONSOL to intervene in this proceeding, f i l e the 

attached Comments and Verified Statements anc participate in the 

oral argument w i l l not broaden the issues, delay the determination 

of this cause or in any way prejudice applicants, for applicants, 

pursuant to 49 C.F.R. 1104.13(a), w i l l have ample time to reply. 

WHEREFORE, petitioner, CONSOL Inc., asks that i t be permitted 

to intervene i n this pioceer'.ing, f i l e the attached Comments and 

Verified Statements and participate in the oral argument. 

Respectfully submitted, 

CONSOL INC. 

By i t s attorneys, 

D. L. Fassio 
Vice Pres. & General Counsel 
CONSOL Inc. 
1800 Washington Road 
Pittsburgh, PA 15241 

Tel.: (412) 831-4104 

Of CQunggl; 
Donelan, Cleary, Wood 

& Maser, P.C. 
Suite 750 West 
1100 New York Av.= ae, NW 
Washington, DC . ':j5-3934 

Tel.: (202) 71-9500 

Dated: April 9, 1998 

FritzyR. Kahn 
Fritz^R. Kahn, P.C. 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 
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CERTIFICATE OF SERVICE 

Copies of the foregoing Petition this day were served by me by 

mailing copies thereof, with first-class postage prepaid, to 

counsel for each of the parties. 

Dated at Washington, DC, this 9th day of April 1998. 

Frifz R. '^Tihn 

M M 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

WASHINGTON, D.C. 20423 

STB Finance Docket No. 33388 

CSX CORPORATION, fit a l . . 
CONTROL AND OPERATING LEASES/AGREEMENTS 

CONRAIL, INC., et a l . 

COMMENTS 
OF 

CONSOL INC. 

Of Counsel: 
Donelan, Cleary, Wood 

& Maser, P.C. 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-9500 

Dated: April 9, IS98 

D. L. Fassio 
Vice Pres. & General Counsel 
CONSOL Inc. 
1800 Washington Road 
Pittsburgh, A 15241 

Tel.: (412) 831-4104 

Fri t z R. Kahn 
Fr i t z R. Kahn, P.C. 
Suite 750 West 
1100 New York Avenue, VM 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 

Attorneys for 
CONSOL Inc. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

ARU-34 

Finance Docket No. 3 3 388 

CSX 
11 r.k̂ . oi ^̂^̂  
(rporation and CSX Transportation. Inc.'y,,, i,-\'MtN"i 

. • • Morfolk Southern Corp. and Norfolk ^'"^^ s^i 
Southern Ry. Co.--Control and Operating N̂ ;̂̂ ;̂ _̂ 

Leases/Agreements--Conrail I n c . 
and Consolidated R a i l C o r p o r a t i o n 

T r a n s f e r of R a i l r o a d Line by N o r f o l k 
Southern Railway Company t o CSX T r a n c p o r t a t i o n , I n c . 

NOTICE OF WITHDRAWAL OF 
INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, 

IRON SHIP BUILDERS BLACKSMITHS, FORGERS AND HELPERS FROM. 
PARTICIPATION IN FILINGS OF THE ALLIED RAIT UNIONS 

The I n t e r n a t i o n a l Brotherhood of Boilermakers, I r o n Ship 

B u i l d e r s , Blacksmiths, Forgers and Helpers("IBB") has r e c e n t l y 

entered an agreement w i t h the A p p l i c a n t s which resolves many of 

the IBB's issues and coi.-jnits the IBB t o drop i t s o p p o s i t i o n t o 

STB approval of the t r a n s a c t i o n s at issue i n these proceedings. 

A c c o r d i n g l y , the A l l i e d R a i l Unions hereby give n o t i c ^ t h a t IBB 

^ W i t h d r a w i n g from p a r t i c i p a t i o n i n the Al,] l e d R a i l Unions 

("ARU") and i n ARU f i l i n g s m these proceedings. 

R e s p e c t f u l l y submitted. 

Of Counsel: 
Wi11iam A. Bon 
General Counsel 
Brotherhood of Maintenance of Way 
Employes 
26555 Evergreen Road 
Suite 200 
S o u t h f i e l d , MI 48076 
(248) 948-1010 

c 
J i l l i a m G. Mahoney 
Richard S. Edelman 

HIGHSAW, MAHONLY & CLARKE, P.C. 
1050 17th S t r e e t , N.W. 
Suit e 210 
Washington, D.C. 20036 
(202) 296-8500 



Donald F. G r i f f i n , Esq. 
Brotherhood of Maintenance of Way Employes 
10 G S t r e e t , S u i t e 460 
Washington, D.C. 20001-1511 
(202) 638-2135 

Counsel f o r Brotherhood of 
Maintenance of Way Employes 

David Rosen 
O'Donnell Schwartz G l a n s t e i n & Rosen 
60 East 42^ S t r e e t , S u i t e 1022 
New York, NY 10165 
(212) 370-5100 

Counsel f o r Transport Workers Union of Am.erica 

Dated: March 31, .'998 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t I have t h i s day caused t o be served one 

copy of the f o r e g o i n g Notice Of Withdrawal Of I n t e r n a t i o n a l 

Brotherhood c f BOILERMAKERS, I r o n Ship B u i l d e r s , Blacksmiths, 

Forgers and Helpers From P a r t i c i p a t i o n I n F i i i n c ' . Cf The A l l i e d 

R a i l Unions, by f i r s t class m a i l , postage prepaid t o a l l p a r t i e s of 

rec ord. 

Dated at Washington, D.C. t h i s 31st day of March, 1998. 

Richard £. Edelman 

-3-



STB FD-33388 3-30-98 I ID-186756 



NEW ORLEANS TRAIN CAR LEAKAviE FIRE LITIGATION 
PLAINTIFF MANAGEMENT COMMITTEE 
3748 North Causeway Blvd . Suite 301 
Mctairie. Louisiana 7(X)()2 
(504) 838-8383 

DA\TO P BAINS 
JOSEPH M BRfNO 
HARRY F CA-STR£LL 
FRANK J D AMITO JR 
CALVIN C FA YARD. JR 
JACK* HARANO 
C JOSEPH MUKRAY 

A\",DW RO«lSt5N 
EDWARD SHERMAN 
JMASL SMITH 

RNON THOMAS 
DARLEEN JACOB.' 
T ALLEN I'SRY 
VkTNDELLGAimiU 

March 24, 1998 

Mr Vemon V.'illiains, Secretary 
Surface Transportation Board 
1925 K St , N W 
Washington, D. C. 20423 

Re Before the Surface Transportation Board 
Wai.iington, D C 
CSX Corporation and CSX Transportation, Inc. 
Norfolk Southem Corporation and Norfolk 
Southem Railway Company - control and 
Operating Leases/Agreements-Conrail, Inc. 
and Consoiidatod Raii Corporation 
Finance Docket No 33388, DOT 3 

MENRY T DART 
LL ISOS COL* SEL 

Otfif» ot the Secretary 

Part of 
PuWic F ôcoro 

Dear Mr Williams 

Enclosed herewith for filing, please find the original and 26 copies of our Motion To 
Become Party of Record in reference to the above captioned matter 

Please retum a date stamped and conformed copy of the Motion to me in the enclosed 
self-address aj i postage paid envelope 

With reuards, I am 

Yours very truly, 
PLAINTIFF MANAGEMENT COMMITTEE 

HENRY T DART, Liaison Counsel 

HTD^jt 
end 
cc: All counsel of record 

PlaintitTs Manayement Committee 



Otfic** o' tMu Socrtttary 

MAR 3 1 1998 

Partof 
I'jblic Record 

Before the 
Surface Transportation Board 

V/ashington, D. C. 

CSX Corporation and CS.X Transportation, Inc ) 
Norfolk Southern Corporation and Norfolk ) 
Southem Railway Company ~ Control and ) 
Operating Leases/Ag:eements - Conrail. Inc ) 
and Consolidated Rail Corporation 

^^CElVso 
'^^ 30 Lis 

Finance Docket No 3 Jjt§8 

MOTION TO BECOME PARTY OF RECORD 

Come now Richard and Judith Bell and George Rigamer, individually and as 

representatives of the class of approximately 8,000 plaintiffs in the matter entitled In Re New 

Orleans Train Car Leakage Fire Litigation. No 87-16374 on the docket of the Civil District 

Court for the Parish of Orleans, State ol" Louisiana, who move to become parties of record in 

these proceedings for the purpose of commenting on and fully participating in the above-

referenced proceedings for the reasons set forth below 

On September 9, 1 ^97, movers obtained a jury verdict in the amoun; of two billion five 

hundred million, ($2,500,000,000), dollars against CSX Transportation Inc., one of the parties to 

the proposed merger before this board Movers believe that if and when this verdict is reduced to 

final judgment, it may have a severe financial impact on CSXT's op;.'ration. Conversely, CSX's 

proposed merger with Conrail may have a severe financial impact on CSXT's ability to pay any 

final judgment that may be rendered in mover s case. 

On May 30, 1997 this Board issued a decision that the Nationa! Environmental Policy Act, 

(NEPA). req...red preparation of an environmental impact statement to assess the likely 

environniental consequences of the merger, including such issues a.« safety, air quality and 



community imp*ct The decision also called for the l l S Department of Transportation, (DOT), 

to submit preliminary comments oi the proposed iransaction On October 21, 1997, DOT 

submitted its preliminary comments, saying that "the most important issue raised by the pending 

transaction is its potential efleci on safety" Movers submit that they have evidence relative to 

CSXT s safety policies and procedures, as well as its attitudes and activities in respjnse to a 

massive chetnical spill in a densely populated area of New Orleans, Louisiaiia, all of which may 

have a bearing on the desirability of the proposed merger 

For the foregoing reasons, it is requested that movers be entered as parties of record and 

allowed to participate in these proceedings to the fullest extent allowed by law Movers 

specifically request notice of any hearing or oral argument and an opportunity to speak thereat. 

Respectfully submitted. 

By -//'fill' 
- / 
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CERTIFICATE OF SERVICE 

1 DO HEREBY CERTIFY that I have on this .o?-"^ day of 

, 1998, served a copy of the foregoing pleading on counsel for ?JI 

parties to this proceeding, by mailing the same by United States mail, properly addressed, and first 

class postage prepaid 

HENRY T DAR 
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Rc; S 11̂  I iiKincc Dockel No. 33 >.S8. C S.X C orp. and CSX I ranNp.. Inc.. 
Norloik St)ulhcrn Corp. and Norlt^ik Southern Rv. Co - Controi and 
Operating 1.cases .\grccmcnts -- Conrail Inc. and Consolidated Rail Corp. 

Dear Secretary W illianis: 

()n Maieli \ '>. 1908. an oriiiinal and 25 copies of New Vork & .Atlantic Railway "s .Motion 
for Leave to 1 ile Reply and Reply to Brief i>f Congressional Delegation was filed with the 
Surface Iransportation B(nird in the above-referenced proceeding, lhe verification page of this 
tiliny was a lacsiuiilc. Lnclo.sed with this letter is a verification page containing an original 
signature. 

I*lease aclvn(>w ledge receipt of this letter hy date-stamping the enclosed acknow ledgment 
copy and returning it to our messenger. 

\"ery truly y ours. 

Rose-Michele W einrvb 

lie Iosure 



4. ^̂ '̂̂  
VERIFICATION 

I. Bruce A Lieberman. hereby affirm and statts that I have read the 
foregoing Motion for Lea^ e to File Reply and Reply of New York & Atlantic 
Railway to Bnef of Congress onal Delegation that I am personally familiar with iis 
contents and that the facts set forth therein are true and ccrect to the best of my 
knowledge information, and belief 

Executed by the undersigned on this < ^ day of 1998. 

Bruce A Lieberman 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

ARU-33 

Finance Docket No. 33388 

CSX Corporation and CSX Transportati jn. Inc., 
Norfolk Southem Corp. and Norfolk 

Southem Ry. Co.-Control and Operating 
Leases/Agreements-Conrail Inc. 

and Consolidated Rail Corporation 
Transfer of Railroad Line by Norfolk 

Southem Railway Company to CSX Transportation, Inc. 

NOTICE OF WITHDRAWAL OF 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS FROM 

PARTICIPA110N IN FILINGS OF THE ALLIED RAIL UmONS 

Ti -e Brotherhood of Locomotive Engineers ("BLE") h.is recently entered an agreement 

with the Applicants which resolves many of the BLE's issues and commits the BLE to drop its 

opposition to STB approval of the transactions at issue in these proceedings. BLE has recently 

notified the Board of that agreement. Accordingly, the Allied Rail Unions hereby give notice that 

BLE is withdrawing from participation in the Allied Rail Unions ("ARU") and in ARU filings in 

these proceedings. In this regard, BLE also withdraws from the brief filed by ARU on February 

23, 1998 (ARU-32), except to the extent that it addresses the issue of application of the employee 

protections imposed in this proceeding to employees ofthe Delaware & Hudson Ry. 



Respectfully submitted. 

Of Counsel: 
William A. Bon 
General Coimsel 
Brotnerhood of Maintenance of Way Employes 
26555 Evergreen Road 
Suite 200 
Southfield, MI 48076 
(248)948-1010 

Donald F. Griffin. Esq. 
Brotherhood of Maintenaiice of Way Employes 
10 G Street Suite 460 
Washington, D.C. 20001-1511 
(202)638-2135 

Counsel for Brotherhood of 
Maintenance of Way Employes 

David Rosen 
O'Donnell Schwartz Glanstein & Rosen 
60 East 42"̂  Street, Suite 1022 
NewYork. NY 10165 
(212)370-5100 

Counsel for Transport Workers Union of America 

Dated: Febroary 26, 1998 

\^illiam' G. Mahoney 
Richard S. Edelman 
HIGHSAW, MAHONEY & CLARKIi, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 
(202) 296-8500 

Counsel for Railway Labor Executives' 
Association and its affiliated organizations 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day caused to be served cne copy of the foregoing Notice Of 

Withdrawal Of Brotherhood Of Locomotive Engineers From Participation In Filings Of The Allied 

Rail Unions, by first class mail, postage prepaid to all parties of record. 

Dated at Washington, D.C. this 26*̂  day of Februarj , 1998. 

Richard S. Edelman 
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CERTIFICATE OF SERVICE 

CHERLYN KELL^'. being sworn, states that she .served the attached .Motion ofthe Illinois 
International Port District to be Joined as a Party of Record (Port'Chi-l) and tue Request for 
Conditions ofthe Illinois International Port District (Port/Chi-2) as follows: 

1. Upon the persons set forth on the attached Service Liu by Federal E.xpress 
overnight delivery by placing same for delivery vvith the Federal Express Office 
at 111 W'est W'ashington Street, Cfhicago, Illinois on October 20, 1997, before 5:00 
p.m., vvith delivery charges to be paid by the sender. 

2. Upon all other parties of record by causing the si.me to be mailed by Ikon 
Document Services to the parties of record, postage prepaid, by Uniied States 
Mail, prior to midnight on October 20, 1997. 

lerlyn Kfelly 

SUBSCRHiEI) A M ) SWORN TO BEFORE 
.ME THIS 20TH DAV OF OCTOBER, 1997. 

OFFICIAL SEAL' 
ROBERTA D. RILEY 

( - 7 

Ncta-y Pubii" 3tit: of Illinois 

S: flicnis l'OHr.\orfok&Soutlitrnproof cf sen ttpd 
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MAILING INSTRl CTIONS FOR ILLINOIS INTERN.ATIONAL 
POR I DIS I RK T SERMCE LIST 

FEDERAL EXPRESS: 

Surface Transportation Board 
Off.ee ofthe Secretary 
Ca.se Control Unit 
Attn: STB Finance Docket No, 33388 
1925 K Street. N.W. 
Washington. DC 20423-0001 

Number of Copies: An original and 25 copies. Each must have certification that the 
documents filed have been properly served on Judge Leventhal. the 
applicants" representatives as listed below -̂-s 3.4.5 and all PORs 
per 10/7/97 service list update, but you don"t need to attach the 
service list tbr all 25 copies (according to .Ann Quinlan, Asst. 
Secretary); and 

1 electronic copy of each document ui diskette 3.5 inch IBM 
compatible floppies formatted 'or W'oriPerfect 7.0 or formatted 
so that they can be converted into Word perfect 7.0) or a compact 
disc. 

2. .Administrative Law Judge Jacob Leventhal 
Federal Energy Regulatory Commission 
SSS First Street, N.E.. Suite 1 IF 
Washington. DC 20426 

Number of Copies: 1 (One). 

3. Dennis G. Lyons, Esq. 
.Arnold &. Porter 
5:5 12" Street, N.W. 
Washinmon. DC 20004-1202 

Numhcr of Copies: 1 (C n̂e). 

4. Ricliai J .A. Allen. Esq. 
Zuckert. Scoutt i'v; Rasenberger. L.L P. 
Suite 61)0 
8.S8 Seventeenth Street, N.W. 
Washinuton. DC 20006-3939 

iienLs PORT NortokttSoulhcm Mailinysci^ icc wpd 



Number of Copies: 1 (One). 

5. Pi.ul .A. Cunnigh:.:!!, Esq. 
Harkins Cunnighani 
Suiie 600 
1300 Nineteenth Street. N W. 
Washington, DC 20036 

Number of Copies: I (One). 

6. U.S. Secretary of Transportation 
Oflice of the Transportation Department 
400 7th Street, S.W. 
Washington, D C. 20590 

Number of Copies: I (One). 

7. U.S. .Attorney General 
U.S. Attorney General's Office 
10th & Constitution .Avenue, NW 
W'ashington, D.C. 2G530 

Number of Copies: 1 (One). 

B. REGI EAR MAIL: 

All remaining parties on the service list. Please note, however, that per STB Decision 62 
FR 39577, 39588, service is not required on "•Members of Congress " and ••Governors" unless 
tliey are designated as "Parties of Record." 

Number of Copies for each: 1 (One). 

,s ^l;vr'N " i M\T Ni'r;.'k.V;Siiu:herr .VtjriiriL'scn ICC 
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BEFORE THE 
SURFACE TRANSPORT.^TION BOARD 

Finance Docket: 3388 

PORT/CHJ-1 

.V 

CSX CORPORATION ANI) CSX TRANSPORTA I ION. INC., ^ 
NORIOLK .SOUTHERN CORPORAUON AM) ' 
NORFOLK SOUTHERN RAILW AV COMPANV 

.—CONTROL AND OPER VFlNCi LEASES A ( ; R E E M E N T S 

ILLINOIS INTERNATIONAL PORT DISTRICT'S 
MOTION FOR L E A V E TO PARTICIPATE AS A PAR 1̂  OF RECORD 

ILLINOIS INTERNATIONAL PORT DISTRICT 
THE PORT OE CHICAGO 

3600 East 95th Street 
Chicaijo. Illinois 60617-5193 

rckphone:(773) 646-4400 

REPRESENTATIVE FOR SERVICE: 

EARL L. Nl Al. .V ASSOCIATES 
Earl L . Neal 
Richiu d E. Friedman 
l erraiue L. Diamond 
Kristin Barnes 
111 West Washinszton Street-Suite 1700 
Chicago. Illii i»is 60602 
rileph(me.(3l2) 641-7144 

.Vttornevs for Illinois International Port District 

.V .hiftls l'()KI \itr/ttliXSoiil/ifrii I'omrpg.wpd 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket 3338S 
CSX CORPORATION ANI) CSX FRANSPORTATION. INC., 

NORI OLK SOLTHERN CORPORAUON ANI) 
NO RFOLK SOLTHERN RAILWAV CO.MPANY 

—CONTROL AND OPERATING LEASES/AGREEMENTS 

ILLINOIS INTERNATIONAL PORT DISTRICT'S 
MOTION FOR LEAVE TO PARTICIPATE AS A PARTV OF RECORD 

NOW COMES the ILLINOIS INTERNATIONAL PORT DISTRICT (the Port of 

Chicago") by and through its attorneys, EARL L. NEAL & ASSOCIATES, and respectfully 

requests leave to participate as a party of record it the proceedings regarding CSX Corporation's, 

C;SX Transportation, Inc.'s, Norfolk Southem Corporation's and Norfolk Southern Railway 

Company's application (••Conrail Application"), STB finance Docket No 33388, for approval 

of their acquisition of Conrail Inc and Consolidated Rail Corporation. 

In support of its motion, the Port of Chicago slates: 

I . .Applicable Rulinji. The Surface Transportation Board's C'STB") Decision No 

12 provides f( r "fajny interested persons," in addition to partus of record, filing •'written 

comments, protests, requests for conditions, and any other opposition evidence and argument, 

and or responsive (including inconsistent) applications" with the STB by October 21. 1997 (62 

I R 39577, 39588). In reliance on Decision No 12"s pe'-mitting t"ilings by non-parties of record, 

the Port ot Chicago has prepared its Request for Conditions, objecting to the application unless 

certain conditions are imposed, ^'lie Request for Conditions is filed simultaneously herewith. 

.S. 'cUenh l'OKr,.\orfukii.Soul/tern IlllnCll'any.Molion.npd 



In addition to the filing procidures contained in Decision No. 12. the Port of Chicago is 

pennitted to become a party automatically. Persons providing comments automatically become 

a party of record. 49 C.F.R. §1180.4(d)(iv) provides as follows with respect to becoming a party 

of record: 

"(iv) Party. All persons who file timely written comments shall be a party of 
record if they so indicate in their ccminents. In this even;, no petition for leave 
to intervene need be filed 

Accordingly, party of record status should be conferred upon the Port of Chicago. 

2. Purpose to Serve ali parties. The Illinois Port Authority's request to become a 

party of record is intended to assure that all parties receive filings of its written comments on the 

NS Application and that its comments will be given the STC's full consideration. It also desires 

to receive future filings by joining the service list 

3. Tht Interests of the Port of Chicago. The Port of Chicago is the largest inland 

port in the United States and the 16th largest port in the United States. It operates facilities at 

Lake Calumet, among olliers. At Liike Calumet, die Pon of Chicago's tenants receive 12.000 rail 

cars annually The changes proposed in the current disaggregation application vvould perpetuate 

the non-competitive rail situation on the east side of Lake Calumet and vvould furdier degrade the 

frequently poor rail service experienced there The proposed conditions set fort T the 

concurrently tiled Request for Conditions vvould remedy the non-competitive situation, in., rove 

rail service and vvould not harm the applicants. 

4. No Prejudice. No prejudice to the parties vvould result from allowing the Port of 

Chicago to become a party of record Smce the FVrt of Chicago is concurrently filmg its Request 

tor Conditions, anu is doing so within the deadline tor filing conunents as prov uled in Decision 

> PORTSorfok&Soulhein Itl'-u'll'itnyMotwn.Kpil 2 



No. 12, the applicants and parties w i l receive the Request for Conditions in a timelv manner. 

l he applicants vvill be in a position to respond to the Statement of Conditions and lake discovery, 

if they so desire. The Port of Chicago will respond to any hscovery addressed to it. 

.Accordingly, the applicants vvould not suffer any harm in permitting the Port of Chicago to 

become a party of record. 

W'HF;RF]F0RF' , Illinois Port District respectfully requests permission to intervene in the 

STB Finance Docket No. 33388. 

ILLINOIS INTERN.ATIONAL PORT DISTRICT 
3600 East 95th Street, Chicago. Illinois 60617-5193 
Telephone:(773) 646-4400 

One of its .Attorneys 

REPRESENTATIVE FOR SERMCE: 

EARL L. NEAL X ASSOCIATES 
Earl L. Neal 
Richard 1". Friedman 
Terrance L. Dianond 
Ki isten Barnes 
1! 1 W est W ashiii<zton Street 
Suite 1700 
Chicago. Illinois 60602 
Telephoiu :(3i:) 641-7144 

.Attorneys for Illinois International Port District 

...fnts rOKT .WirfitkJkSoul/ierri Ullnt ll'tirty \iotion. \.pd 



PORT/CHI-2 

BEFORE THE 
SL RI ACE TRANSPORTATION BOARl) 

Finance Docket 33388 

CSX CORPOR VriON AND CSX TRANSPORTAFION, INC., 
NORFOLK SOUTHERN CORPORATION ANI) 
NORFOLK SOUTHERN RAILW A\ COMPAN^ 

— C O N I ROL AND OPERATINC; L E A S E S / A ( ; R E E M E N T S -

ILLINOIS INTERNATIONAL PORT DISTRICT'S 
REQUEST FOR CONDITIONS 

TO i HE APPROVAL OE APPLICATION 

ILLINOIS INTERNATIONAL PORT DLSTRICT 
THE POR F OF CHICACJO 

3600 East 95th Street 
Chicago. Illinois 60617-5193 

Telephone:(773) 646-441H) 

Rl PRESENTA F I \ E FOR SERMCE: 

EARL L . NEAL ASSOCIATES 
Earl L . Neal 
Richard V. Friedman 
l erraiue I.. Diamond 
Kristen Barnes 
111 West Washington Street-Suite 1700 
C liicaiio. Illinois 60(»02 
leUphone:«312) 641-7144 

Attornevs foi Illinois International Port District 

i lieriis l'OR t''.\t'r/okiiLSuutlit'rn coverj<f;-2 wpti 



PORT/CHI-2 

BEFORE THE 
Sl RFACE TRANSPORTATION BOARD 

Finance Docket 3338S 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILW AV CO.MPANY 

— C O N T R O L AND OPERATIN(; LEASES/AGREEMENTS ™ 

ILLINOIS INTERN.ATIONAL PORT DISTRICT'S 
R E Q l EST FOR CONDITIONS 

TO THE APPROVAL OE APPLK ATION 

Th ' ILLINOIS INTERNATIONAL PORT DLSTRICT (the "Port of Chicago"), a unit 

of local government ofthe State of Illinois, by EARL L. .NEAL & ASSOCIATES, its attorneys, 

requests that the Surface Transportation Board ("STB") impose conditions upon the Norfolk 

Southern Railw ay Company ("NS"), as stated herein, if the STB approves the subject application. 

In support hereof, the Port of Chicago states as follows: 

SU.M.MARV OF REOI EST 

The pending proposed operating plan of NS would aggravate an already poor competitive 

and service situation vv ith respect to rail service into the east side of Calumet Harbor at the Port 

of Chicago In contrast to open trackage rights over the NS niaini iined vvith respect to customers 

on the west side of Calumet Harbor, NS maintains, and refuses to relinquish, exclusive trackage 

rights to customers on the east side of Calumet Haibor, Service to the east side is through the 

overcapacity Calumet Yard Shipments are delayed. Capacity is limited and service 

responsiveness .s poor. This has resulted in a loss of business to us.»rs of Calumet Harbor, has 

S:<clie>ili t'ORr,.\or/okJiSoulliern condln-rnoi.Kpd 



prevented the Harbor from competing effectively vvith other ports and reduced competition from 

maritime and truci shippers who serve customers at the port. 

The proposed operating plan further reduces service by eliminating crews at the Calumet 

Yard and projects its eventual closing. 

To remedy this situation, the Port of Chicago proposes that the Sl B condition its approval 

of the cu"ent application upon the opening of service to the east side of Calumet Harbor. The 

NS should provide trackage rights and access to Harbo" customers by local switching carriers: 

l he Chicago South Shon. and South Bend Railroad and Chicago Rail Link, or CSX. 

STA I LS OF THE PORT OE CHICAGO AS A PARTV 

Concurrently herewith, the Port of Chicago has filed its motion for leave to participate as 

a party of record. It would appear that such a motion is not necessary, or should be allowed as 

a niatter of course, because the regulations provide for automatic participation of persons filin'i 

written comments. 49 C F R. §1180.4(d)(iv) provides as follows: 

"(iv) Party. All persons who file timely written comments shall be a party of 
record if they so indicate in their comments. In this event, no petition for leave 
to intervene need be filed." 

Accordingly, the Port of Chicago states its request to become a party of record. In all 

events, this Request for Conditions is submitted ''̂  the STB pursuant to Decision No. 12 in this 

proceeding, vvhich proviues (62 FR 39577, 3958S): 

".Any interested persons . may file written comments, protests, requests for 
conditions, and any other opposition evidence and argument, and.or responsive 
(including inconsistent) applications, no later than October 21, 1997." 

.S' ,ilienls eOKr.\orfukiiSoulliern ,condln-mol. wpd 



CONDITMNS REOLTSTED 

The Port of Chicago requests that the following operating changes he imposed upon the 

NS as a condition to the STB's approval of the instant application The .\S should be required 

to allow operating rights, with issoeiated service to customers, over its trackage at the east side 

of Calumet Harbor. Lake Calumet, at the Port of Chicago. Operating rights should be accorded 

io the Chicago South Shore and South Bend Railroad Company and Chicago Rail Link 

Alternatively, or in addition to the foregoing, operating rights should be granted to CSX. vvhich 

has overhead trackage riglil between Hedgwich and Calumet Vard under the proposed Operating 

Plan 

THE PORT OF CHICAGO 

The Port of Chicago is the largest port on the Great Lakes and the 16th largest port in the 

United States ' The Port of Chicago is a unit of Illinois government, created by the Illinois 

General Assembly pursuant to the Illinois International Port District Act, 70 ILCS 1810/1, ci seq. 

1 he Port of Chicago is govemed by a nine-member Board of Directors, appointed by the Mayor 

of Chicago and the Governor of Illinois. The boundaries of the Port District are those ofthe City 

of Chic ago. It operates deep water port facilities at Iroquois Landing and Calumet Harbor at Lake 

Calumet The legislative mandate of the Port of Chicago is operate, expand and enhance the port 

facilities vvithin the City of Chicago. Lake Calumet comprises 1,500 acres of harbor facilities. 

Its facilities include Foreign Trade Zone No. 22 and tenant-owned or -operati d warehouses, grain 

The facts stated in this Request for Conditions are taken from the attached Verified 
Statements of .Anthony G. lanello. Executive Director of the Port of Chicago and 
fhonias .A Collard, Vice-President ofthe Southem Railroad Conipany of New 
Jersey. .m independent consultant. 

.S chetts I'ORTScrfok&Soulliern ijvridln-mol.Hpd 



elevators, wharfs, factories, and dry and liquid bulk terminals. It is an intermoda! facility in its 

broadest sense. Goods and materials are intercIian^ed between th.ee modes of transportation: 

maritime, truck and rail. 

RAIL SERVICE TO CALUMET HARBOR 

Calumet Harbor is the term for the port facilities that the Port of Chicago operates at Lake 

Calumet. Because of the layout of the facility and geographical restraints, the east half of tlie port 

has distinct and independent rail service from the west half. On the west, trackage into the port 

is owned by tlie NS. Pursuant to an in:.;rstate Commerce Commission decision m 1959, lllitiots 

Central Railroad Company, et al. Construction and Trackage Rights. Lake Calumet Harbor, Cook 

Coumy, III. . 307 ICC 493 (October 5, 1959), the Chicago South Shore and South Bend Railroad 

Company, Chicagi^ Rail Link and lndian:i Harbor Belt Railroad (as successors to the parties in 

said proceeding) have operating rights over the NS (as purchaser from the bankruptcy of the 

Chicago Rock Island Pacific Railroad Conipany) into the port. In contrast, on the east side of the 

port, vvhich IS the subject for this Request for Conditions, the NS has exclusive rights and does 

not offer trackage rights to any other carrier. This Request for Conditions seeks to equalize 

access to rail service between the two sections ofthe port in order to promote competition and 

improve rail serv ice. 

EXISTING SER\ ICE 0 \ ER THE NS 
TO THE EAST SIDE OE CALUMET HARBOR 

The attached Verified Statement of tiie E.xecutiv e Direc jr of tlie Port of Cnicago describes 

the state of service provided by the NS to the east side i f Calumet Harbor NS provides 

classification service through the Calumet 'i ard, a short distance from the Port. Because of 

congestion, unavailabilitv of crews and lack of competition from other carriers, rail customers 
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have received consistently poor service from the NS. This includes delayed receipt of rail cars, 

lack of information concerning when rail cars will be delivered and excess demurrage. 

I H E I M P A C : T OF POOR SERVICF AND LACK OF CQ.MPETITION 

One of the major effects of the lack of competition on the east side of the Caluinet Harbor 

is the loss of business to rail customers and the loss of competition from bulk maritime carriers 

Shippers at Lake Calumet have suffered stagnant business growth and even loss of business. 

Customers, including those itemized in the accoinpanying Verified Statement, have suffered 

reduced rail car deliveries and consequently reduced levels of business. Persons who otherwise 

vvould take advantage of services offered by the shippers at the Lake Calumet and the bulk 

maritime shipping offered there are unable to use the port because of poor rail service. As a 

consequence of insufficient access to the port and its maritime facilities, shippers are limited to 

shipment by the NS and other rail carriers. The current situation prevents the Port of Chicago 

from offering services on the east side of the harbor competitive vvith those on the west side of 

the harbor and competitive with those of other ports throughout the country. The Port of Chicago 

is faced with the strange situation in which customers on the west side of the I'ort have a choice 

of carriers, vvhile customers on the east side ofthe port having identical requirements have access 

to only one rail carrier At the same time, as pointed out in the N'erified Statement of Thomas 

A. Collard, attached hereto, competitive ports throughout the country enjoy competitive rail 

service 7"lie Port of Chicago faces unequal competition from such facilities because of the 

noncompetitive access over the NS. 
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TFIE PROPOSED OPERATING PLAN 
•MEANS FURTHER REDl CTION IN SERVICE 

The Operating Plan, Volume 3B, pp. 184-5, indicates that the causes ofthe current poor 

service vvill be further increased Service from the neighboring Calumet Yard vvill be reduced b'/ 

the proposed elimination of ten operating positions, seven locomotives and 65 mechanical 

department positions. The Openi'ing Plan foresees eventually eliminating the Calumet Yard and 

converting it into an intermodal facility. The functions ofthe Calumet Yard will be transferred 

to the Elkhart "̂ 'ard, some 70 miles distant. With the personnel reduction and eventual elimination 

of the Calumet Y.nd. and the operating distances to the proposed yard, it is difficult reach any 

conclusion except that service to the east side of Lake Calumet will deteriorate further. 

THE L E G A L STANDARDS 

Congress and the STB have determined that the criteria for judging an application of this 

kind is its impact on competition and its ability to enhance transportation alternatives to shippers, 

including the preservation of effective intermodal competition. Congress has determined that one 

ofthe criteria forjudging an application that involves the control Class 1 railroads is whether 

It will "have an adveise affect on competition among rail carriers. . . . " 49 U.S.C. §11324(a)(5). 

To implement tins policy, the federal regulations provide that consolidations are not favored '•that 

substantially reduce the transport alternatives to shippers."" 49 C F R. §1 ISO 1(a). 

.An important factor in this consideration is how the a'>plication will affect intermodal 

ci'iupetition "In some markets the commission"s focus vv.P be on the preservation of effective 

mtermodal competition, . . ." 49 C F R. § 1 ISO. l(c)(2)(i). 

The STB has authority to impose conditions upon approvals of consolidations, •'including 

those tli.it niight be useful in ameliorating potential anti competitive effects ofa consolidation," 
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Such conditions must show, as the Port of Chicago intends to show here, that the conditions are 

"designed to enable shippers to receive adequate service . . [and] vvould not impose unreasonable 

operating or other problems" for the carrier 49 C F R, §1 180 1(d). 

DISCUSSION 

The facts set forth in this motion, and verified by the accompanying witness statements, 

demonstrate that the criteria for imposing conditions are met. The lack of competition on the east 

side of Calumet Harbor has resulted in poor service to customers, which in turn has prevented 

growth and resulted in loss of business through die port. The proposed Operating Plan 

demonstrates that service will be further reduced. The proposed method for accommodatitig the 

east side of Calumet Harbor is through a distant yard without any assurance that the port's needs 

can b - met. .Allowing the application without conditions vvould doom the east side of the port to 

further deterioration of service, liniitin ' service to the public, and reducing the ability of maritime 

carriers to compete. 

The conditions tlKU the Port ot Chicago proposes meet the criteria established pursuant to 

federal regulations. .Alliiwing local switching carriers to provide service, in addition to that now 

provideii by the NS, w ill encourage competition. Competitive carriers vvill compete for customers 

by imprinmg service. Shippers vvill h u e a choice of carriers The options available to customers 

will be maritime movements, as well as 'oy rail carriage, since access to the port's facilities vvould 

be increased. 

The Port of Chicago will be able to provide a more rational service, vvith both sides ofthe 

po.t offenng customers access to rail carriers of their choice. .More importantly, the Port of 
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Chicago will be able to compete on an equitable I asis vvith other ports vvhich are not limited by 

the anti-comn-nitive access rights. 

Finally, there is no tinancial or operating detriment to the T̂ 'S in requiring it to provide 

equal access. I'his was the conclusion of witness Thomas ,A. ColUird, Vi h< se Verit"ied Statement 

is attached hereto. 

CONCLUSION 

For the foregoing reasons, the Port of Chicago requests that the STB impose conditions 

upon the approval of the current application to promote competition. The Port of Chicago 

requests that the approval of the application be conditioned upon NS's offering trackage rights and 

access to custoi.'crs over its lines into the east side of Calumet Harbor to the Chicago South Shore 

and South Bend Railroad Coinpany and Chicago Rail Link or. alternatively, CSX. 

Respectively submitted, 

ILLINOIS INTERN.ATIONAL PORT DLSTRICT 
3600 East 95th Street. Chicaijo. Illinois 60617-5193 
Telephone: (773>;646-4400 

One of its Attorneys 

Rl PRESEN FA l IN E FOR SERVICE: 

EARL L. NEAL Ĉ; ASSOCIATES 
Richard V. Friedman 
l errance L. Diamond 
Kristen Bai ius 
111 \\ est W asliin«it()n Street-Suite 1700 

I hicago. Illinois (.0602 
lelephone:(312) 641-7144 

.Attorneys for Illinois International Port District 
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STATE OF ILLINOIS ) 
) ss. 

COUNTS OF C O O K ) 

VERIFIED STATEMENT OF 
ANTHONY (;. LANELLO TO SUPPORT 

THE REQUEST FOR CONDITIONS OF THE 
ILLINOIS INTERNATIONA!. PORT DISTRICT 

ANTHONY G. LANELLO, being first duly sworn upon oath, states as follows: 

1 am the E.xecutive Director of the Illinois International Port District (the "Port of 

Chicago"), a position 1 have occupied since 1990 1 have been employed w ith the Port of Chicaiio 

administratively since 1984. As such, I have knowledge of the matters stated heiein. This 

X'erified Statement is given in support of the Port of Chicago's Request for Conditions to the 

.Approval ofthe .Application. 

I . 'lhe Port of Chicago The Port of Chicago is a governmental unit, created by the 

Illinois General .Assembly in 1955. The Port of Chicago's boundaries are coterminous with Uiose 

of the City of Chicago. The Port of Chicago is governed by a nine-member Board of Directors, 

whose members are ai^pointed by the Mayor of Chicago and the Governor of Illinois. 

The Port of Chicago operates deep water port facilities at Iroquois Landing on Lake 

.Michigan and at L.ike Caluinei The Port of Chicago is the largest port on the Great Lakes and 

IS the Kith largest port in the United States, based upon annual tonnage Th-: Port of Chicago 

pi.iintains piers and a 1.500-ac;'' haroor facility (Calumet Harbor) ;it Lake Calumet. Foreign 

I raJe /one .No, 22 is situateJ at La'\e t^ilumel The Port of Chicago leases areas at Lake 

("alumet to manufacturers, warehouse operators, gram elevators, and dry and liquid bulk 

terminals Calumel Harbor is a major transshipment point with immediate access to the interstate 

highway system .md with current rail service provided hy the tracks owned .md operated bv the 
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at the Calumet Yard and the eventual conversion of the yard into an intermodal terminal. 

Classification service vvould then be provided through the yard at Elkhart. Indiana, some 70 miles 

away from Lake Calumet. Tenants of the Port of Chicago on the east side of Lake Calumet report 

to me major problems they are having receiving cars through the Calumet Yard. It is reported 

that the yard is severely overcrowded. This results in delays of one to five days in receiving cars 

through the yard. 1 have been advised by our tenants that frequently NS's Caiumet Yard 

personnel report that they have received cars, but that the cars have not been delivered to the 

tenants for two to five days thereafter. The tenants also report to me that they frequentiv incurred 

unnecessary demurrage charges because of NS's slow pick-ups. 

5. Difterential Ratê  and Service to the West and East Side of Lake Calumet. On 

the west side of Lake Calumet, where competition exists, tenants report to me few instances of 

poor service. 1 receive no repons of rail service unavailability. The tenants are able to deal wiih 

carriers of their choosing. For my terminal tenants, their customers are able to make deliveries 

through carriers of their choice Rail service on the west side has been increasing over the years, 

from 3,800 cars annually in 1989 to 8,000 cars annually in 1996. 

The open competition on the west side is in contrast to the closed system on the east. 

Siiippers may deal only wuh the NS with respect to movement in and out of the east side of Lake 

Calumet NS's rates for movement into the Port area $400 00-r per car. .Annual rail movements 

h.ive been decreasing, from 7.000 in 1992 to 4,000 in 1996 Businesses dependent on rail 

carriage have been stagnant or have suffered losses of customers because of the monopolistic 

service on the east side .md their being required to receive shipment through the Calumet 'i'ard, 

1 he poor service is a frequc"' subject of meetings ofthe Transportation Committee ofthe Calumet 
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.Area Industrial Commission, an organization including Calumet Harbor tenants. All tenants of 

the Port of Chicago have reported difficulties to me. vvhich diTiculties are typical of the east side 

tenants. 

One tenant on the cast side of Lake Calumet is a bulk liquid storage terminal and 

distribution point. It receives fifty percent of its products by rail, all via the NS. The conipany 

has reported to me that its current level of rail service is 3-3,500 rail cars annually, down from 

almost 5,000 in past years. It has suffered a revenue loss of between five and twenty percent. 

The company's loss is attributable to the company's customers' reluctance to use its facilities 

because ofthe non-coinpetitive situation. The poor service experienced in classifying cars in the 

Calumet Yard has contributed to the loss. 

I have received simihir reports from another of the east side tenants, Fmesco Dockside 

Development Corporation. This is an operator of a dry bulk storage and steel handling facility. 

Its business operates most effectively by transferring materials from water to rail It reports to 

me that in tlie period 1995-96, it lost a customet intending to ship one nulli MI tons of steel slab 

because ofthe prohibitive rail costs In the current year, it reports that it lost another customer 

w ishing to ship 750.(X)0 tons annually. This ioss is also .ittributed to the expensive and ineffective 

rai! service. 

tl. Impact of Non-Competitive Rates and Poor Service. The limitation on rail 

service has a direct impact on the Port of Chicago 1 estimate that competitive rail service with 

.mproved yard conditions would generate approximately 4,000 additional rail movements on the 

e.is; side of Lake Calumet This vvould result in direct revenue to the Port of ChiCaco. If 
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Norfolk Southem (the "NS"). In close proximity are the tracks of other railroads: Conrail, Union 

Pacific, Indiana Harbor Belt, Grand Trunk Western, and Illinois Central Gulf, Goods move 

among maritime carriers, rail and truck Shippers who wish to .ship overseas mav transfer aoods 

directly to ships at Calumet Harbor or may ship by rail to a coastal port. Simihirlv, Great Lakes 

an<' Mississippi Valley destinations are served from Lake Calumet by rail, ship and truck. 

Calumet Harbor is in the Chicago Terminal District and is provided switching services by 

the Chicago South Shore and South Bend Railroad (the "CSSSB"), Chicago Rail Link ("CRL") 

and Indiana Harbor Bell (the • IHB"). 

Principal tenants at Lake Calumet include Reserve Iron and Steel: .Medusa Cement. 

Continental Elevators Corporation, Stolthaven Chicago Terminals, Ceres Terminal, Emesco 

Corporation. Pinkert Steel, Clean Harbors, Waste Management, Spraylat, Welded Tube and 

Tootsie Roll. 

3. Calumet Harbor's East and West F'acilities. With respect to rail service. 

Calumet Harbor is div ided into east and west portions. Each portion has separate rail services, 

although the tracks on both the east and west portions are owned and operated bv the NS On 

the west, other rail carriers, including the Chicago Terminal switching lines, have access to 

customers. On the east, the Port of Chicago has attempted to negotiate a similar agreement vvith 

the .N'S However, the NS maintains exclusive service and does not permit access over its 

tr.ickage tv) other carriers. 

4. l he Calunu't \'ard. .NS's movement of rail cars into the east side of Lake 

C.ilumet IS through the Calumet ')'ard. It is my understanding that the disaggregation proposal 

now pending before the Surface Transportation Board proposes the gradual reduction in service 
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customers do not receive adequate rail service to get their goods dockside, they vv-ll avoid 

maritime shipping. 

Competitive service on the east side of Lake Calumet would eliminate artificial barriers 

to expansion of the Port of Chicago's tenants there. Increased rail service vvould also have a 

beneficial environmental effect, reducing the need for truck movements on city streets and over-

the-road. 

In addition, many customers of our tenants have a variety of choices to transshipment 

pcmts. Reducing the limitations on rail access would allow the Port of Chicago to compete more 

effectively vvith east coast and other Great Lakes ports that do not have the same artificial rail 

constraints. Removal of barriers to competition would put the east side of Lake Calumet on an 

equal competitive basis. It vvould also encourage intermodal competition from maritime carriers. 

7. Adverse Impact on Intermodal Competition. The east side of Lake Calumet is 

a major intemiodal site Tenants and u.sers of the Port of Chicago facilities interchange materials 

among marine bulk carriers, highway carriers and rail carriers. The inipact of the proposed 

operating pla:i of NS will stifie intermodal interchanges. The reduction of the already limited 

yard services appears likely to reduce the availability of rai' cars into the east side of Lake 

Calumet, If r.iil cars are not available and if rail service is not provided in a timely and 

convenient vvay. marine-interchanges will be reduced The remedy for this situation is to open 

rail service to additional carriers The fostering of competition by making rail services available 

fiimi other carriers, w ill promote the interchange of materials between rail carriers and other 

ii.insportation modes, particularly marine carriers on the east side of Lake Calumet, 
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8. Proposed Service Changes. The Port of Chicago seeks nothing more from NS 

tor the east side of Lake Calumet than it has on the west side. It also seeks to have its rail access 

on an equitable basis with other ports. The Port of Chicago proposes that NS be directed to 

provide it wiUi competitiv e rail services by allowing rights to local switching carriers to ente- e 

east side of Uke Calumet to serve customers there. This would remedy non-competitive rates 

and encourage competition that would lead to more consistent and better rail services to the tenant 

and would foster intennodal competition. 

Verification .Appears on the Following Page 
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VERIFICATION 

I . ANTHONY G. lANF.L LO. under penalties as provided bv state law. state that the facts set 
out in the .'oregoing Verified Statement are true, except as to those facts that are stated upon 
information and belief, vvhich statements I am :nt"ornied and believe to be true. 

SUli^SCI^IBFI) AND SWORN TO BEFORE 
Mi; T i l l ) j f y f f ) . \ \ OF OC10BLR>9J)7. 

NOI ARY PUBLIC 

OFFICIAL SEAL" 
ROdERTA D, RILEY 

Notary Public, State of HiiiaiS 
v . Comm sscn Exp 'es Ju!y 29, 2000 

A?>ITffONY G. l A N E I ^ 
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VERIFIED STATEMENT OF THOMAS A. COLLARD 

My name is Thomas A. Collard I am Vice President ofthe Southem Railroad Company 

of New Jersey (SRNJ) and have over 30 years of railroad transportation experience with the 

Pennsylvania Railroad. Penn Central, Central Railroad of New Jersey, Conrail and the SR.NJ. 

While at Conrail, I held the position of Director, Service Planning and Performance and worked 

on various service planning projects involving Conrail service in the Chicago rernimal 

1 am associated with GR.\, liic I am familiar with the Illinois International Port District 

(the "Pon of Chicago"). 1 am familiar vvith the Chicago Temiinal District and have observed the 

area on many occasions, 1 have inspected the site, although n̂ connection with this panicular 

assignment. 

I have become tamiliar with the confi^:uration of the railroad lines serving the Port of 

Chicago, based on upon my experience, site inspections, study of railroad terminal maps, and 

interviews with personnel of GR.A, Inc who have recently insjiected the site in connection with 

tliis assignment Furthermore, 1 am familiar w ith the proposed future operation of the Chicago 

l erminal .Area, particularly as it relates to the Port of Chicago, through the study of Railrocd 

Control .Applications. \'olumes 1, 3.A, and 3B, as well as a review ofthe application as a whole. 

1 have also considered the facts stated in the accompany.ng Verified Statement of the Executive 

Director ofthe Port of Chicago, .Anthony G lanello. 

Based upon my experience, analysis and review for this assignment, 1 am of the following 

opinions: 

The Pon of Chicago is the largest pon on the Great L îkes and among the largest 20 ports 

in the United States The Lake Calumet Port Facility is the largest facility at the Port of Chicago 
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The facility is owned and operated by the Illinois International Port District, an Illinois 

govemmental entity. The Lake Calumet facility has deep water ports, piers, wharfs, warehouses, 

grain elevators and dry and liquid bulk terminal facilities. 

Although .some areas in the Port of Chicago Calumet River and Lake Calumet facilities 

have competitive rail access via Chicago Rail Link and the Chicago, South Shore & South Bend, 

those facilities on the east side of Lake Calumet are served exclusively by Norfolk Southern. 

Service to these facilities is provided by crews assigned to Calumet Yard, the principal Norfolk 

Southern classification and industrial switching yard in the Chicago Terminal. The proposed 

operation afier Conrail disaggregation contemplates eliminating m.ost clas:ification and train 

functions performed at Calumet Yard and transfening them to Elkhan, Indiana, over 80 miles to 

the east.' Further, the proposed operating plan contemplates conversion of Calumet Yard to an 

intemiodal facility in the future with "residual" support funciions transferred to 97"' Street Yard 

or to Colehour 'i'ard," Service to those port facilities now served by NS exclusively appear to be 

among these '•residual" functions. This combination of transferring the primary service function 

to Elkhart ;ind •residual" service to various local yards in Chicago vvill result in service 

degradation at these captive facilities. These .N'S captive facilities will be at a competitive 

disadvantage vs facilities in the jointly served area on the opposite side of Lake Calumet and will 

have reduced serv ice levels. Customers of NS on the east side of Lake Calumet are currently 

sutt'ering poor service levels through the Calumet Yard, lhe operating plan does nothing to 

improve service, based on the Verified Statement of .Anthonv G. lanello. 

'Railroad Control .Application, Vol. 3B, PcV-c 252. 

-Op Lit., l\igo 253. 
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To the extent to vvhich geographic competition exists between the Port of Chicago and 

odier ports, these NS captive facilities will be disadvantaged. CSX and NS have recognized the 

need for competitive access at ports through the establishment of Shared Asset Areas (SAA) in 

New Jersey and Detroit.' Arrangements for the consolidated Ports of Philadelphia and Camde.i 

make a good coinparative illustration. In Philadelphia on the west side ofthe Delaware River, 

the port is currently served by Courail, CSX and CP Rail. The New Jersey side, however, is 

served exclusively by Conrail. Through tlie establishment of the South Jersey SAA, port facilities 

in Camden and Gloucester, New Jersey will gain competitive access to CSX and NS, as vvill 

facilities located on the northem ponion of the Philadelphia Belt Line in Pennsylvania. Even the 

tiny Pon of Salem. NJ served by a short line, will have access to both CS.X and NS through the 

SS.A. A direct parallel can be drawn between the east and west side of the Delaware River and 

the situation on the east and west sides of East Calumet. 

CONDITIONS SOUGHT 

In order to address the competitive disadvantage to the Port caused by single line access 

and potential service degradation, east Lake Calumet port facilities need access by an additional 

carrier. 

One solution would be to grant the Chicago Soutii Shore and South Bend or Chicago Rail 

Link, or other tenninal carrier the right of access to the eastern port facilities via trackage rights. 

The terminal carrier could then deliver to and from all diverging roads in the Chicago Term.inal 

with the exception of NS which would retain diiect access. 

f b u l . \'o! i . Page 45, 

S: clients PORTSorfok&Southern coUard-stmt. wpd ' ^ -



An alternative solution vvould be to grant direct access to CSX vvhich already vvill have 

interim trackage rights over NS in the vicinity of the ports. Either solution vvould remedy this 

disadvantage and place the captive facilities on an equal footing with facilities vvith access to two 

carriers like the other facilities on Lake Calumet and with other lake and ocean ports. 

Tbe solutions proposed above \\ould be in the public interest. They vvould place service 

on die east side of Lake Calumet on an equal footing with the servi':.; iiovv existing on the west. 

Allowing access to the east side of Lake Calumet by competing local carriers would also place the 

Port of Chicago on an equal footing vvith the eastern p ̂ ts. The fostering of competition would 

permit the enhancement of service to the east side of Lake Calume» . It vvould giv e shippers and 

other customers a wider choice of port facilities and would allow shipments at lower cost. 

NO DETRIMENTAL IMPACT ON NS 

Allowing access to the east side of Lake Calumet by unrestriciea trackage rights to 

sw itching carrieis vvould have no detrimefital impact upon 'he NS. East L.ake Calumcv service 

traffic amounts to a minuscule portion of the revenues of the NS. NS vvould be permitted to 

maintain service to its customers on the '.ast side of Lake Calumet. 

Service and traffic fiow upon the NS would not be adversely impacted because the volume 

of traffic, the current lesidual traffic, does not constitute a substantial portion ot the NS Chicago 

Terminal operating plan. 

\TRnTCATION ON NEXT PAGE 
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STA FF OF PFXXSYIA'AXIA ) 

) 
COL \ 1 Y OF .MONTGOMERY ) 

\ FRIFICVFION 

I, I honias .A. Collard, Vice Presidont of tho Southern Railroad Company of .New 
Jorsov, undor penalties as provided bv law state and certify lhat I have read the 
foregoing .Affidavit and the contents thereof are true and correct to the best of my 
knovvledgi" and belief. 

SUBSCRiHFl) .AND SWORN I O BEFORE 
ME F i l l s 15'" DAY OE OCTOBER, 1997. 

NO FARY P U B L I C 

NOTARIAL SEAL 
CYNTHIA E JONES, NoCarv Public 

Jenkintown poro , Montgomery County 
MyCorn'mis^'On Expires June 21. 2001 
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H O P K I N S & S U T T E R 
IA FA tTNEtSH i r INCLUDINO PIOPESSIONAL COIPOIATIONS) 

t88 SIXTEENTH STREET. N W.. WASHINGTON, D.C. 20006-4103 COI) 835-«)()0 
FACSIMILE (202) « H - » I J« 

INTERNET hup //w»-w hoptui com >, 

CHICAOO OKFICE THIEb' FUST NATIONAL FLAZA « « • .4:0S 

D B T I o r r OFFICII 1100 LIVBINOIS SUITE 2?J T I O T . H I 4 W » ' I U 0 

AiJOA M SERFATY 
(202) 835 8049 

October 15, 1997 

Vemon A. Williams, Secretary 
Otiice of the Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Re: CSX Corporation and CSX Transpo.tation Inc., Notfolk Southern 
Corporation and Noifolk Southern Railway Company - Control and 
Operating Leases/Agreements - Conrail Inc. and Consolidated Rail 
Corporaticn, Finance Docket No. 33388 

Petition to Modify Protective Order: Expedited Consideration Requested 

Dear Secretary Williams: 

Enclosed are an original and twenty-five (25) copies of the City of Cleveland. 
Ohio's Petition to Modify Protective Order (CLEV-8) for filing in the above-referenced 
proceeding. The City of Cleveland is requesting this modification for its preparation of 
comments and request for conditions to be filed on October 21, 1997, and therefore 
requests that the Board consider this Petition on an expedited basis. 

I have enclosed a disk with the text of this filing in Wordperfect 5.1 format, and 
an additional hardcopy for file stamp and retum with our messenger. Please call if you 
have any questions. 

Si^icerely. 

Enclosures 
cc: The Honorable Jacob Leventhal 

All parties of record 

052616 I 

Alicia M. Seifaty 



CLEV-8 

Before The 
SURFACE TRANSPORTATION BOARD 

Washington, D.C. 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation Inc., 
Norfolk Southem Corporation and 

Norfolk South'^m Railway Compauiy 
" Control and Operating Leases/Agreements ~ 
Conrail Inc. and Consolidated Rail Corporation 

ffl 

The City of Cleveland. Ohio's Petition 
to Modify the Protective Order 

The City of Cleveland. Ohio ("City of Cleveland") hereby petitions the Board to 

modify the Protective Order entered in Decision No. 1 to allow: (1) Sharon Sobo! Jor dan, 

Director of Law, City of Cleveland; '2) Flichard Horvath, Chief Assistant Director of Law. 

City ofCleveland; (3) Hunter Morrison, Director, Cleveland City Planning Commission; 

and (4) Roben N. Brown, Assistant Director, Cleveland City Planning Commission 

(collectively. "Cleveland Personnel") to review material designated "Highly 

Confidential." 

The City of Cleveiand seeks this modification of the Protective G. der so that its 

in-house counsel and planning commission personnel may review the designated highly 

confidential material. In their respective positions, the Cleveland Personnel have the 

responsibility to report to the Mayor and other leaders of the City of Cleveland and 

make recommendations with respect to the matters raised by this proceeding. In 

addition, the Cleveland Personnel are fully participating in the preparation of the 

P54314-1 



comments and request for conditions to be filed October 21. 1997. To fulfill these 

responsibilities the Cleveland Persoimel must have access to all the records in this 

proceeding including those designated highly confidential. 

The City of Cleveland is not a commercial party and has no competitive interest 

in this proceeding. In that respect, the Cleveland persormel are distinguishable from 

the Port Authority of New York and New Jersey persormel who sought and were denied 

access to highlv confidential documents. Instead, the interests of the Cleveland 

Personnel are similar to *hose the United Transportation Union and the Transportation 

Communications Intemational Union, to whom the highly confidential information, 

likewise, afforded no commercial value. The Cleveland Persomiel should, therefore, be 

afforded access tc the highly confidential docimients. 

It is respectfully requested that the Board expedite its rming in this matter. The 

Cleveland Personnel require acces- to the highly confidential dociunents in order to 

prepare the comments and lequest for conditions to be filed October 21, 1997. 
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Counsel for the City of Cleveland has contacted counsel for Applicants to seek 

their consent to this petition. We are presently awaiting a response and will advise the 

Board if such consent is granted. 

Dated: October 15. 1997 

Sharon Sobol Jordan 
Director of Law 

FUchard F. Horvath 
Assistant Director of Law 

City of Cleveland 
Department of Law - Rm. 106 
601 Lakeside Avenue 
Cleveland, Ohio 44114 
(216) 664-2808 

Respectfully s. bmitted. 

Robe^ P. vom Eigen / 
Charles A. Spitulnik 
Alicia M. Serfaty 
Jamie Palter Rennert 
HOPKINS & SUTTER 
888 Sixteenth Street. NW 
Washington. D.C. 20006 
(202) 835-8000 

Counsel for the City of Cleveland 



CERTIFICATE OF SERVICE 

I hereby certify that on October 15. 1997, a copy of the foregoing City of 

Cleveland. Ohio's Petition to Modify Protective Order (CLEV-8) was served by hand 

delivery upon the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street. N.E. 
Suite I I F 
Washington. D.C. 20426 

John M. Nzmnes 
Skadden. Arps. Slate. Meagher 

& Flom L.L.P. 
1440 New York Avenue, N.W. 
Washington, D.C. 20005-2111 

Samuel M. Sipe, Jr. 
Steptoe & Johnson L.L.P. 
1330 Cormecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Richard A. Allen 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street, N.W. 
Suite 600 
Washington. D.C. 20006-3939 

Dennis G. Lyons 
Drew A. Harke*-
Amold & Porter 
555 12th Street. N.W. 
Washington. D.C. 20004-1202 

Paul A. Cunningham 
' l£U"kins Cunningham 
1300 Nineteenth Street. N.W. 
Suite 600 
Washington. D.C. 20036 

and by first class n>ail. postage pre-paid upon all other Parties of Record in this 

proceeding. 

Alicia M. Serfaty 
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FROST d JACOBS LLP. 
2 soo I NC CFNTER 
201 E.'KST FIFTH STRFHT 
CINCINNATI, OHIO 452,oCPrrKT 

(Sn)6S1^800 • F,A.c:sin 
WtB MTF: HlTr-./Z^XW*'. 

SANDRA L. NLINN 
lSn)6Sl-6780 
••iiunn&'Hrojac.com 

l.?„.i Pubic R«cui« 

Coil'MUl ^ O H K I 
Kl .̂ Sl i n lOOC 
«M> STRUT 

">>iici4<;iVi467 
1 

10 Sk'i 

,IH)464I7J7 

400 hiKsT NATKIN^I BANK BI'ILDINI. 

2 NORTH M M K STRH T 

MiiHiuni«>.. i.i.(n- 4W2-I'»81 
(Sn\ 422 2001 
FAc;MMiit,(SH)422 JOIC 

KtSTti. !£> OfFICf 
1100 V I M O s T t i i T o » t « 
I H Wi^T ViNt STRUT 

U \ i v . \ i « . . Ki-JTun 4OS07 16)4 
(f>0(>)."i4-IKX^ 
Fv5>iMiu;(ei06)25)-2'NC 

CX-robcr 7. 1997 

Flonorable Vernon A. Williams 
Secretary. Case Control Branch 
Surface Transportation Boaid 
1925 K Street! N.W.. Room 700 
Washington. D.C. 20423-0001 

Re: Finance Docket No. 33388. CSX Corporation and CSX Transportation. Inc.. Norfolk 
Southern Corporation and Norfolk Southern Railway Company - Control and Operating 
Leases/Agreements - Conrai! Inc. and Consolidated Rail Corporatior - Transfer of 
Railroad Line by Norfolk Southern Railway Conipany to CSX Transportation, Inc. 

Filing No. SORT-4 

Dear Secretary Williams: 

Please remove my name as a party of record in the above proceeding. Our client, Southwest 
Ohio Regional Transit Authority, has decided net to participate further in this case. Pursuant 
to Decision No. 21. enclosed is an original and 25 copies of this request and certificate of 
service, together with a 3.5 inch u;skette containing the filing in WordPerfect 5.X for 
Windows, which can be converted into WordPerfect 7.0 

Thank you for your assistance. Please contact me if you have questions or need additional 
information. 

Sincerely, 

FROST & JACOBS LLP 

By. 
Sandra L. Nunn 

SLN/mrm 
Enclosures 
cc: Parties of Record 

4.184<X) (L'S 



CERTIFICATE OF SERVICE 

1 hereby certify that on October 7, 1997 I caused a copy of the attached letter to be 
served by first class U.S. mail upon all parties of record listed in the service list attached to 
Decision No. 21 in Finance Docket 33388. and upon Administrative Law Judge Jacob 
Levanthal. 

/ I 

Sandra L. Nunn 
FROST & JACOBS LLP 
2500 FNC Center 
201 East Fifth Street 
Cincinnati, OH 45202 
(513)651-6800 

4384(X).0.<i 
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FROST A JACOBS LLP, 
2S00rNCCFS!TtR 
201 EAST FIFTH STRFFT 
CiNciNN.'kTi, OHIO 4520SfTO 
(sn)6Sim\'^ • F.Acsiii 

W F B sm;-. HTTr:,//\i'^)i"*'. 

SANDRA L. N L : N N 

snunnCaH'''"iai .com 

LF: (SmisS^'i^l^m S«cr«faTf^ 
lOl.^i, .COM 

TNTERCT 10 

;M41 4^4 
Fv ÎMUV 

OCT 1 ̂  1997 

L-^,,' Ruble R«cui* 

O T K I 
m .̂ Sv m tOOO 
,,»!> STRUT 
."iHio»S21S.M«7 

I 

,̂ 14'. 4h4-ni7 

i 
I 

Mll^lMfcT.wll^ OttV I 
400 Fn^l S'.TIOKM. B»Nk BlTllMW, 
2 NORTH M M N STRJFT 

Mil>l>llTv»*%, Oim^ 4'>C'4; W8\ 
(ill)422.200l 
F.SL.Sll.llLlr(5n>422 iClC' 

KtvU l KT OFUCE 
1100 V I M i..'i».it»ToiwtR 

Wt^T ViNt. SrRKT 
U M S , T\"-. Kl .̂T .̂ ^ tv 40507 16)4 
(606) 2 54-1 
FAC5WlU;(«>0b)25)-2990 

Octiiber 

Honorable Vernon A. Williams 
Secretary, Case Control Branch 
Surface Transportation Board 
1925 K Street. N.W , Room 700 
Washington. D.C. 20423-0001 

Re: Finance Docket No. 33388. CSX Corporation and CSX Transportation. Inc., Norfolk 
Southern Corporation and Norfolk Southern Railway Company - Control and Operating 
Leases/Agreements - Conrail Inc. and Consolidated Rail Corporation - Transfer of 
Railroad Line by Norfolk Southt-m Railway Company to CSX Transportation, Inc. 

Filing No. SORT-4 

Dear Secretary Williams: 

Please remove my name as a party of record in the above proceeding. Our client. Southwest 
Ohio Regional Transit Authority, has decided not to participate further in this case. Pursuant 
to Decision No. 21, enclosed is an original and 25 copies of this request and certificate of 
service, together with a 3.5 inch diskette containing the filing in WordPerfect 5.X for 
Windows, which can be converted into WordPerfect 7.0. 

Thank you for your assistance. Please contact me if you have questions or need additional 
informatK>n. 

Sincerely, 

FROST & TACOBS LLP 

By. 
Sandra L. Nunn 

SLN/mrm 
Enclosures 
cc: Parties of Record 

4.1X4(10,(1.') 



CERriFICATE OF SERVICE 

I hereby certify that on October 7 1997 I caused a copy of the attached letter to be 
served by first class U.S. mail upon all parties of record listed in the service list attached to 
Decision No. 21 in Finance Docket 33388, and upon Administrative Law Judge Jacob 
Levanthal. 

, >v / 
Sandra L. Nunn 
FROST & JACOBS LLP 
2500 PNC Center 
201 East Fifth Street 
Cincinnati, OH 45202 
(513)651-6800 

438400.05 
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700 Haf.-Non 
liSWMfMnkitSlrmrt 

017);M7-9003 
FAX (317} 267-aaos 

^lSalt2S, 1997 

Mr. RUIMU G. -mylor VIA FAX: 21>391-8223 
Ciqr Planaer 
Ci^ of But Chicago 
Plannint Department 
4S2S IndianapolU Blvd. 
£ait Chicago, IN 46312 j 

Dear Mr. Taylor: 

Thank you fbr meetû  with Bob Gainer, Greg ScfasnkBl and me on Wednesday, Auguit 
20, 1997, to dacuw our B&O Capacity Im̂ roveniBnt Pngect and our acquiiition of Coonil. 

Eu t Chicago identified three main tteaa of interest. They are; 

(1) The proipcet of eaohlsshing a grade separation ai Railroad Avenue to allow 
lUilioad Avenue to be used « a haanious materials truck route and to access cl» 
proposed Chicago finteqmw OettM and reduce crĉ ing delays thm switching 
activitiet. 

(2) CSX and NS willingneu to work with East Chicago on the development of a new 
rail-to-waier aiKl water-to-tiWk iaaermodal teruanal on the U.S. Waitrway 
channels. 

(3) Railroad's willingneu to wo^ with East Chicago to develop tbe lake ftont area 
to attract invesanent and tourists, including an agrBenent to grant certain 'air 
rights' over the railroad from tbe Cline Avenue overpass at Inland Street east to 
die new overpass bemg constructed into tbe Showboat Casino. 

As you indicated. East Chkago is a member of the Four Cities Consordum along with 
Gary, Haiimond and Whiting. On August 8. 1997, Gary Mayor Soott King foiwded a liii of 
conoerm the City of Gary has regarding tfâ  acquisitkm. On August 14, 1997. the Four Cities 
Consortium filed a Nodoe of substimtkm of eouniel wldi the STB and on the following day, filed 
a Pint Discovery request. 

I 
We have received a copy of die Film Discovery request and It includes many of the 

issues raised in our August 20, 1997 meet̂  and in Mayor King's lettar to me of August 8, 
1997. Based on these developments, we will defer to our SIB attorneys conoendng the 
appropriateness of ftirther discussions regarding diis matter. 
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• BnsieU G. Taylor | 
P August 25. 1997 

Fage2 
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• MeaswhQe, please be assured tfvt we arr conthniing to woric toward a resolution of u 

1 many of ttaae issues as possible. 

Thank you die opportunity Ui meet widi you and we look forward to working widi 
• you in the future. 

Sincerely, 

• jStepben L. Waaon 
1 

• ce: Mayor Robert Berak, Whiting 
1 Mayor Linda Buanie. Hoban 

Mayor Duane Dedkiw, Jr., Hami'vwid 
• Mayor Sooa King, Gary 
I Mayor Sammie Maletta, Portage 

Mayc Robert Pastrick. Bast Chicago 
• Mr. Micfaeal Cervay. Gary 
1 Mr. Dennis Tercy, Hammond 

Ms. Gwmdolyn Adams, Gary 

H 

•. 
• 

• 
• 

• 

I 
• 

> 
• 
1 

i 1 
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V e r i f i c a t i o n 

State of Indiana ) 
) SS: 

County of Lake ) 

Kimberly ^. Gordon, being duly sworn, depose.*' and says 

that she has read the forF-Toing V e r i f i e d Statement, kn^vs the 

contents thereof, and that the same are true as stated except as 

to those statements made on information and b e l i e f , and as to 

those, t h a t she believes them to be true. 

Subscribed and sworn to before me 

t h i s ; 1 d a y of October, 1997. 

Notary Public f o r Lake County, Indiana. 

My commission expires 9 11 "̂f j 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC. AND NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY — CONTROL MUD OPERATING 
LEASES/AGREEMENTS -- CONRAIL INC. 
AND CONSOLIDATED RAIL 
CORPORATION 

Finance Docket No. 33388 

VERIFIED STATEMENT 
OF 

DUANE W. DEDELOW, JR. 

My name i s Duane W. Dedelow, J r . I am the elected Mayor 

of the C i t y of Hammond, Indiana. My business address i s 5925 

Calumet Avenue, Hammond, Indiana 46 320. 

Hammond i s a progressive community of 84,000 located i n 

northwestern Indiana, adjacent t o Chicago, I l l i n o i s , and bounded 

on the north by Lake Michigan. Hammond i s a l i v e l y , s p i r i t e d 

community t h a t i s growing a f t e r a period of decline during the 

1970's and 19S0's. Young fa m i l i e s moving i n t o northwest Indiana 

are coming to regard Hammond as the lo c a t i o n of choice. Our c i t y 

i s described i n more d e t a i l i n the accompanying V e r i f i e d State­

ment of Donald F. Thomas, Hai c i d ' s C i t y Planner. 

Hammond i s a momber ^.f the Four Cit y Consortium, a 

group of four m u n i c i p a l i t i e s i n northwestern Indiana formed f o r 

purposes of evaluating the regional impacts of the proposed 

a c q u i s i t i o n of Consolidated R a i l Corporation ("Conrail") by 



csx Trenaportation, Inc. ("CSX") and Norfolk Southern Railway 

Company ("NS"), and recommending a regional s o l u t i o n to the 

i n f r a s t r u c t u r e , health and safety problems r e s u l t i n g from the 

proposed d i v i s i o n of Conrail. I am proud of the f a c t t h a t these 

four c i t i e s have been able t o develop a coordinated approach to 

t h i s r a i l merger and t o recommend a so l u t i o n t h a t f i t s the need 

of a l l members of the Consortium. 

As Mr. Thomas rela t e s i n his V e r i f i e d Statement, 

Hammond i s the western anchor of the Four C i t i e s Consortium. Due 

to t h e i r s t r a t e g i c l o c a t i o n on the e i s t e r n border of Chicago, 

these c i t i e s (and Hammond i n p a r t i c u l a r ) are traversed by a large 

number of r a i l l i n e s . Several of these l i n e s , i n p a r t i c u l a r the 

CSX Chicago Avenue l i n e which passes j u s t north of do'<mtown 

Hammond as we l l as through East Chicago's downtown, have a large 

number of at-grade highway crossings. 

R a i l operations i n Hammond r e s u l t i n s i g n i f i c a n t public 

safety concerns. They also d i s r u p t the l i v e s of i t s c i t i z e n s and 

commerce due to lengthy queues and delays at blocked r a i l r o a d 

crossings. The high volume of vehicular t r a f f i c at the crossings 

of t h e CSX Chicago Avenue l i n e i n p a r t i c u l a r (as d e t a i l e d by Mr. 

Thomas), combined w i t h f r e q u e n t t r a i n movements, has r e s u l t e d i n 

a p a r t i c u l a r l y hazardous s i t u a t i o n . Emergency service, p r i v a t e 

and commercial vehicles as w e l l as school buses are constantly 

backed up at these grade crossings. Rail crossing delays are so 

endemic tha t many of our residents r o u t i n e l y ignore the crossing 

p r o t e c t i o n devices and attempt to cross the tracks i n the path of 
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approaching t r a i n s . The cross-'ng dela-^s also c o n t r i b u t e t o a i r 

p o l l u t i o n i n an area th a t has been designated by the Environmen­

t a l Protection Agency as a non-attainment area under federal a i r 

q u a l i t y standards. 

This s i t u a t i o n w i l l only be made worse i f r a i l t r a f f i c 

using the CSX Cnicago Avenue l i n e increases. To remedy the 

problem while s t i l l preserving the ope;:ational b e n e f i t s desired 

by CSX and NS, the Four C i t y Consortium has developed an Alterna­

t i v e Routiiig Plan which w i l l reroute some of the t r a f f i c using 

the most congested l i n e s ( i n terms of both r a i l t r a f f i c and 

rail/highway grade crossings) to less congested l i n e s w i t h more 

rail/highway grade separations. 

The d e t a i l s of the A l t e r n a t i v e Routing Plan are set 

f o r t h i n Mr. P h i l i p H. Burris's testimony f o r the Four C i t y 

Consortium. I t i s a well-thought-out regional s o l u t i o n to the 

public health and safety problems t h a t would otherwise r e s u l t 

from the proposed realignment of r a i l operations i n northwest 

Indiana. On behalf of the C i t y of Hammond, I urge the Board t o 

require CSX and NS to adhere to t h i s Plan as a condition to i t s 

approval of t h e i r a c q u i s i t i o n of Conrail. 
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Veri f i c a t i o n 

State of Indiana ) 

County of Lake 
) SS: 

Duane W. Dedelow, J r . , being duly sworn, deposes and 

says that he has read the foregoing V e r i f i e d Statement, knows the 

contents thereof, and tha t the same are true as stated except as 

to those statements made on information and b e l i e f , and as t o 

those, t h a t he believes them to be true 

/ 

Subscribed and sworn to before me 

t h i s of October, 1997. 

Notary Public f o r Lake County,Ihdiana. 

My commission expires ^ ' /̂ / 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC. AND NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY — CONTROL AND OPERATING 
LEASES/AGREEMENTS — CONRAIL INC. 
AND CONSOLIDATED RAIL 
CORPORATION 

Finance Docket No. 33388 

VERIFIED STATEMEKi 
OF 

DONALD F. THOMAS 

My name i s Donald F. Thomas. I am the C i t y Planner f o r 

the C i t y of Hammond, Indiana, wi t h o f f i c e s at 649 Conkey Street, 

Hammond, Indiana 46324. I have held t h i s p o s i t i o n (or the equiva­

le n t p o s i t i o n of Director of Planning) since 1990. P r i o r to 

1990, I spent two years as Director of Community Development f o r 

the C i t y of Homewood, I l l i n o i s (a suburban community located 

south of Chicago). P r i o r to my service a t the C i t y of Homewood, 

I spent seven years as a Planner i n the Department of Planning 

and Development of the Regional Transportation A u t h o r i t y of 

Chicago, an I l l i n o i s agency responsible f o r the provision of 

p.-'/lic t r a n s i t ( i n c l u d i n g commuter r a i l service i n ) the Chicago 

metropolitan region. 

As C i t y Planner f o r the C i t y of Hammond, I am responsi­

ble f o r the City's planning ( i n c l u d i n g t r a n ' p o r t a t i o n planning), 

zoning, and h i s t o r i c preservation a c t i v i t i e s . I work i n concert 



with the City's Community Development and Economic Development 

Departments, and r e s i d e n t i a l an^i business community leaders. I 

aiso work w i t h the planners from other Indiana c i t i e s i n the 

region, the Northwest Tndiana Regional Planning Commi :sion, and 

tee State of Indiana to resolve planning issues of regional 

concern. I report d i r e c t l y to the Mayor of Hammond, and I super­

vise a s t a f f of two professionals, summer i n t e r n s , and c l e r i c a l 

support personnel. 

The purpose of t h i s v e r i f i e d Statement i s to provide 

the Surface Transportation Board ("STB") with information con­

cerning the r a i l r o a d l i n e s that traverse the C i t y of Hammond, the 

i n f r a s t r u c t u r e problems caused by several of these l i n e s , and ̂ he 

p o t e n t i a l adverse impacts that are l i k e l y to r e s u l t from the 

proposed a c q u i s i t i o n of Consolidr.ted R a i l Corporation ("Conrail") 

'̂ y CSX Transportation, Inc. ("CSX") and Norfolk SouLhern Railway 

Company ("NS"). 1 am submitting t h i s testimony on behalf not 

only of the C i t y of Hammond, but also the C i t i e s of East Chicago, 

Gary and Whiting, Indiana. In the i n t e r e s t of presenting the STB 

with a u n i f i e d , regional overview of the Conrail t r a n s a c t i o n from 

the perspective of several p o l i t i c a l and planning e n t i t i e s i n 

northwestern Indiana who share common i n t e r e s t s , these c i t i e s 

have formed a group known as the "Four Ci t y Consortium" which i s 

submitting a single set of Comments i n t h i s proceeding. My 

testimony w i i l focus s p e c i f i c a l l y on the City of Hammond, but 

Hammond's concerns siould be viewed i n the context of the Four 

City region as a whole. 
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Hammond is a culturally-diverse industrial and residen­

tial community occupying an area of 27 square miles in Lake 

County, Indiana, with a population of B4,000. Hammond is located 

in Northwest Indiana, and is bounded by the City of Chicago, 

Illinois on the west. Lake Michigan and the City of Whiting on 

the north, and the Cities of East Chicrgo and Gary on the east. 

After a decades-long period of economic and population decline, 

the City is in the process of revitalizing itself. Home values 

are rising, and Hammond now has available within its environs 

approximately 33,000 jobs -- approximately 10,000 of which have 

been created since 1990. In addition, the a-^a's new lake-front 

casinos at the Hammond Marina, Pastrick Marina in East Chicago 

and Buffington Harbor in Gary, all of which opened in the last 

two years, have created nearly 5,000 new jobs which draw from all 

over the Four Cities area. 

Hammond's a b i l i t y t o continue to grow i s i n h i b i t e d by 

several i n f r a s t r u c t u r e problems t h a t we are working hard t o 

overcome. In p a r t i c u l a r , Hammond i s criss-crossed by r a i l r o a d 

l i n e s which have a large number of at-grade rail/highway cross­

ings. This i s l a r g e l y as a r e s u l t of Hammond's s t r a t e g i c loca­

t i o n ; a l l of the major r a i l c o r r i d o r s extending from Chicago 

eastward to D e t r o i t and the East Coast via Toledo, Fort Wayne, 

Cleveland and Pittsburgh pass through Hammond. These include 

main l i n e s of the three major eastern r a i l c a r r i e r s , Conrail, 

CSX and NS, as we l l as l i n e s of the major Chicago area switching 

c a r r i e r s i n c l u d i n g the Indiana Harbor Belt ("IHB"), the Elgin, 
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J o l i e t & Eastern ("EJE"), and the Baltimore 5, Ohio Chicago 

Terminal Railway ("BOCT"). The l a t t e r c a r r i e r i s a wholly-owned 

subsidiary of CSX. 

The major east-west r a i l l i r ^ s t h a t pass through 

Hammond, from north to south, include CSX's Lakefront l i n e 

between Pittsburgh and Chicago via Willow Creek, Gary and Pine 

Junction, Indiana; Conrail's Lakefront l i n e extending from 

Elkhart and Porter, Indiana t o Chicago; Conrail's "Porter branch' 

extending from Michigan C i t y and points i n Michigan t o Chicago 

via Porter, Tolleston and Ivanhoe, Indiana; CSX's main l i n e 

between Pittsburgh and Chicago via Willow Creek, the CSX l i n e 

extending from Pine Junction (Gary) to Calumet Park and Barr 

Yard, I l l i n o i s v i a the Chicago Avenue cor r i d o r ; ' the IHB l i n e 

extending from Gary to various points i n the Chicago area v i a 

Toll e s t o n , Ivanhoe and Gibson Yard; and the NS l i n e extending 

from Fort Wayne t o Chicago v i a Hobart and Osborn, Indiana. In 

ad d i t i o n , the former Pennsylvania Railroad main l i n e between 

Pittsburgh and Chicago also passes through Hammond. Parts of 

t h i s l i n e between Hobart, Tolleston and C" - ...̂.e Junction are not 

presently i n service. This l i n e between Hobart and Tolleston i s 

presently owned by NS, and between Tolleston and Clarke Junction 

i s presently owned by Conrail. I understand that t h i s l i n e w i l l 

be acquired by CSX, which plans to restore i t to service. In 

' This l i n e i s a c t u a l l y owned by the BOCT, a wholly-owned 
CSX subsidiary. I w i l l henceforth r e f e r to t h i s l i n e , which 
connects w i t n the CSX main l i n e from Pittsburgh at Pine Junction, 
as the "CSX/BOCT l i n e . " 
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a d d i t i o n to these l i n e s , the IHB, Chicago South Shore and South 

Bend Railroad, and EJE a l l have l i n e s t h a t traverse Hammond i n 

various d i r e c t i o n s . 

As one can imagine, there are many rail/highway grade 

crossings in Hammond. The CSX/BOCT line, which i s of major 

concern to the City, passes just north of downtown Hammond 

par a l l e l to busy Chicago Avenue and has nine grade crossings. 

This line nas no rail/highway grade separations in Hammond. 

Several of these highway grade crossings of the CSX/ 

BOCT l i n e involve h3avily-traveled a r t e r i a l s t r e e t s , w i t h very 

high d a i l y vehicular counts. These include, i n p a r t i c u l a r , 

Hohman Avenue ( 1 0 , 5 J 0 d a i l y vehicular crossings). Calumet Avenue 

(17,000 d a i l y vehicular crossings), and Columbia Avenue (15,000 

d a i l y vehicular crossings). These are major north-south s t r e e t s 

providing access to and through the Hammond Central Business 

D i s t r i c t and acces3 to and from Lake Michigan f o r residents who 

l i v e i n the southern part of Hammond. Calumet Avenue, which i s a 

major a r t e r i a l f e d e r a l - a i d highway (U.S. 41), also provides 

access to the Indiana T o l l Road ( I n t e r s t a t e 90) and the T r i - S t a t e 

Highway ( I n t e r s t a t e 80/94). 

The d i f f i c u l t i e s e n t a i l e d by the heavy vehicular 

t r a f f i c using these cross^'ngs are compounded by the f a c t t h a t the 

r a i l l i n e c losely p a r a l l e l s Hammond's main east-west s t r e e t , 

Chicago Avenue. Vehicles using Chicago Avenue i t s e l f are often 

delayed by vehicles w a i t i n g making r i g h t and l e f t turns t o cross 

the tracks. 
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I understand t h a t , f o l lowing consummation of the 

Conrail c o n t r o l t r a n s a c t i o n , CSX plans to raise the speed l i m i t 

f o r t r a i n s using the CSX/BOCT l i n e from 25 to 40 miles per hour, 

and to increase the volume of f r e i g h t t r a f f i c moving over th.-s 

l i n e from 27.6 t r a i n s per day to 33.3 t r a i n s per day, or an 

increase of nearly s i x t r a i n s per day. Further, I understand 

t h a t the projected p o s t - a c q u i s i t i o n t r a i n s w i l l be co n s i s t e n t l y 

longer than the t r a i n s presently moving over t h i s l i n e . This 

l i n e i s already a major cause f o r concern t o the C i t y of Hammond. 

I t i s a double-track l i n e , used by frequent, slow-moving f r e i g h t 

t r a i n s . Although most of the highway grade crossings are pro­

tected by gates and automatic flashers, several have flashers 

c r l y . The vehicular delays at these crossings are severe, and 

have resu l t e d i n an endemic problem of vehicles (and pedestrians) 

ignoring the crossing protection and crossing the tracks i f no 

t r a i n i s a c t u a l l y present. This problem w i l l be exacerbated by 

CSX's proposal t o increase both the frequency and speed of t r a i n 

movements using t h i s l i n e . 

Hammond residents and workers who cross the CSX/BOCT 

l i n e r e g u l a r l y have, unfortunately, become used t o slow-moving 

and stopped t r a i n s . The City i s g r e a t l y concerned that ingrained 

habits w i l l die slowly, and that people who r o u t i n e l y ignore 

activated grade-crossing protection devices w i l l continue t o do 

so i n the f u t u r e , unaware of the greater hazard presented by 

faster-moving t r a i n s . 

-6-



The CSX/BOCT l i n e also presents problems i n terms of 

emergency services. The d i v i s i o n of Hammond by the CSX/BOCT l i n e 

(and the other r a i l l i n e s f u r t h e r south) makes i t very d i f f i c u l t 

for emergency vehicles to respond to c a l l s without having to wait 

for occLpied rail/highway grade crossings t o clear. This i s 

p a r t i c u l a r l y crue w i t h respect to access t o St. Margaret's 

Hospital from the north. To help cope w i t h t h i s problem, the 

City of Hammond has a t o t a l of seven f i r e s t a t i o n s . We have only 

four EMS (ambulance) bases, however. This means t h a t , p e r i o d i ­

c a l l y , the C i t y has to use f i r e equipment t o respond t o emergency 

medical c a l l s . Without t h i s d u p l i c a t i o n of emergency-response 

c a p a b i l i t y , the C i t y would have great d i f f i c u l t y responding 

adequately to the 8,000-plus EMS c a l l s i t receives annually. 

Some of these issues and concerns are addressed i n the 

City of Hammond's comprehensive Land Use Plan, which was adopted 

in 1992 to help i t prepare f o r f u t u r e development. This document 

contains a Transportation Thoroughfare Plan, relevant portions of 

which are appended t o my testimony as Ex h i b i t DFT-1. Among the 

problems i d e n t i f i e d i n t h i s p o r t i o n of the Plan i s the need f o r 

the v e r t i c a l separation of vehicular t r a f f i c from r a i l t r a f f i c at 

several e x i s t i n g r a i l r o a d grade crossings, i n c l u d i n g two on the 

CSX/BOCT l i n e . The discussion of t h i s issue indicates t h a t 

development of these grade separations: 

w i l l become more c r u c i a l as t r a f f i c volumes 
increase and a d d i t i o n a l laneage i s provided 
on major tlioroughf ares . I t may be possible 
to avoid the expense of a grade separation 
s t r u c t u r e by l i m i t i n g t r a i n movements or 

-7-



having them occur during non-peak t r a f f i c 
hours. 

See E x h i b i t DFT-1, at the page numbered 71. The City's a b i l i t y 

to avoid the necessity of constructing new grade separations w i l l 

be l o s t w i t h respect to the CSX/BOCT l i n e through Hammond i f 

CSX' planned r a i l t r a f f i c increases on th a t l i n e are allowed t o 

proceed. 

The primary i n t e r e s t of the C i t y of Hammond i n t h i s 

proceeding involves the p o t e n t i a l s h i f t i n g of r a i l t r a l f i c from 

the CSX/BOCT l i n e to other east-west r a i l l i n e s , and i n p a r t i c u ­

l a r the IHB l i n e that p a r a l l e l s the CSX/BOCT l i n e approximately 

one mile t o the south. The IHB l i n e occupies Conrail r i g h t - o f -

way, and i t i s l a r g e l y grade-separated across both Hammond and 

Gary. In Hammond alone, the IHB l i n e has six rail-highway grade 

separations, and only one at grade crossing. I understand t h a t 

t h i s l i n e has eight grade separations i n Gary, and only three 

grade crossings i n t h a t c i t y . The fed e r a l , state and c i t y 

governments have invested over $25 m i l l i o n i n the l a s t ten years 

fo r grade separations on the IHB c o r r i d o r . I t i s imperative t h a t 

the b e n e f i t s of t h i s investment be maximized f o r the safety of 

our c i t i z e n s and to ass i s t i n the improvement of the a i r q u a l i t y 

i n a non-attainment area. 

The Four Cit y Consortium has developed an A l t e r n a t i v e 

Routing Plan which would reduce the number of t r a i n movements 

over the CSX/BOCT l i n e r • d over the former Pennsylvania Railroad 

l i n e between Clarke Junction and Tolleston, by s h i f t i n g some of 

the r a i l t r a f f i c that would use these l i n e s under the CSX and NS 
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operating plans to the p a r a l l e l IHB l i n e . This plan, which i s 

described i n more d e t a i l i n the V e r i f i e d Statement of P h i l i p 

Burris on behalf of the Four Cit y Consortium, would reduce the 

number of d a i l y t r a i n movements over the CSX/BOCT l i n e from 33.3 

(the number projected by CSX f o r the t h i r d year a f t e r the trans­

action i s consummated) t o a more manageable 16.7. I t would also 

eliminate the need to re-int.tate the l i n e t h a t i s presently out 

of service between Hobart and Clarke Junction — a p r o j e c t t h a t 

would create 20 new at-grade crossings. 

The A l t e r n a t i v e Routing Plan was developed t o best f i t 

the needs of a l l of the members of the Four C i t y Consortium. I t 

w i l l reduce congestion at rail/highway grade crossings by concen­

t r a t i n g more t r a f f i c on grade-separated l i n e s . On the other 

hand, the Plan should not interft=..e with CSX's end NS's a b i l i t y 

to maximize the e f f i c i e n c y of t h e i r own operations i n moving r a i l 

t r a f f i c between Chicago and eastern points. From my perspective 

as an urban planner, the A l t e r n a t i v e Routing Plan i s an excellent 

example of cooperative regional t r a n s p o r t a t i o n planning. I 

commend i t t o the STB as a plan t h a t w i l l minimize the Conrail 

transaction's impacts on the northwest Indiana region, while 

enabling the r a i l c a r r i e r s to achieve the e f f i c i e n c i e s and 

a l t e r n a t i v e r o u t i n g c a p a b i l i t i e s they seek. 
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I I I . TRA.\SPORTATION/THOROUGHFARE PLAN 

The Transportation/Thoroughfare Plan, is designed to support the continuing 
development anticipated in the Hammond area during the next several years. This will 
place iiicreasing demands upon the community's transpor'ation system. The Thoroughfare 
Plan proposes an inter-related system of highways, roads and streets serving the area which 
will meet the increased transportation demands within the City. 

It is the intent of this study to define the best possible vehicular circulation system 
for the present and long-range needs of the City. Thus, the initial concern is development 
of a plan which achieves the following general goals: 

• Easy and direct access to the major traffic g-̂ nerators within and ad­
jacent to the Hammond planning area; 

• Efficient through movements within the community; and, 

• Protection of the existing and potential residential areas by discourag­
ing through traffic movements within residential areas. 

The streets which comprise this network are classified according to the functions they 
are to perform within the overall system. They are arranged so as to move vehicular traffic 
smoothly and efficiently in, out and through the area. 

A. The Existing Thoroughfare System 

In Hammond, as in most established communities, the street system is one of its most 
perm.anent features. Once the street system has become well established, it is difficult and 
costly to make major alterations in the pattern; consequently, this thorougnfare plan relies 
heavily on the existing street system. Various state and federal highways which enter the 
City perform the arterial functions of moving neople and goods from one urban center to 
another. Many of the local streets, because ot their location, alignment and surface condi­
tion, are used by local residents as collector routes. These roads gather traffic from 
residential areas and local streets and carry the traffic to nearby urban centers. The 
remainder of the streets within the City perform local access functions. They carry traffic 
through and between residential neighborhoods and from residential neighborhoods to col­
lector streets or roads. 

B. Thoroughfare Concepts 

The following discussion briefly outlines the planning framework about which the 
Thoroughfare Plan is developed. 
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A circulation system must be designed to accommodate two basic types of traffic flow -
local and through. Due to the variations in existing and anticipated vehicular movements 
within the ro.ifines of these types, roadways of several degrees of efficiency become neces­
sary. These may be categorized as follows: 

Local Access Streets are the residential streets, the industrial service drives and the like 
that serve a particular type of local traffic. Generally, local access streets are low speed, 
narrow and not used for through circulation. Destinations are located on local streets. 

Through Streets are wider and are intended to handle higher traffic demands. In an urban 
area, i' is necessary that these interconnect with each other to allow movement in all direc­
tions, either internally oi into and out of the area. Through streets take the following 
forms: 

Collector Streets - These are the least important through streets which col­
lect vehicles from local streets and distribute them to either local destina­
tions or to higher type arteries. 

Arterials - These streets are the principal traffic carriers in the street net­
work. They connect points of major traffic generations and should be wide 
enough to handle the particular iraffic load they are called to carry. Because 
of the longer trips involved with major thoroughfares, they should be 
designed to handle higher speed traffic, have fewer curb cuts and generally 
be of a higher design standard (gradients, curves, etc.). 

Regional Arterials - Regional arterials or freeways are designed for through 
traffic between urbanized places and (depending on size) for inter-urban cir­
culation. They are constructed to the highest design standards, have 
separated laneage and profiles, controlled access and permit high speed and 
efficient long-range circulation. 

C. Land Use Relationship 

In addition to outlining the types of thoroughfares which together constitute a circula­
tion system, there are also definite planning principles involved in terms of road locations 
with reference to various land uses. Both the functional and land use relationships are 
shown schematically on the following page and briefly described below: 

• Only local streets should be within residential neighborhoods with through 
streets forming the boundaries. Street layouts should serve to discourage 
through movements with both origin and destination outsiae of the 
residential neighborhood unit. Single-family development within the 
neighborhood, however, can be located adjacent to through streets with 
such provisions as "backlotting" or "sidelotting" or frontage roads. Also, in 
some cases, single-family development can front on a through street where 
the thoroughfare is so developed that the fast moving lanes are not 
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directly adjacent to the curb. .Multiple residential uses may be located ad­
jacent to major thoroughfares providing curb cuts are controlled and/or 
service roads are provided. 

• Neighborhood recreation facilities, such a* elementary school sites, should 
be near the center of the neighborhood and thus, not on through streets. 
Large community or area-wide recreational facilities, however, should be 
adjacent to or have access to one or more through streets. 

• Shopping centers should be located on, but not bisected by, through 
streets. Commercial frontage generates a large number of turning and 
parking movements which, if left uncontrolled, can cripple the efficiency 
of a through route. To prevent this condition from occurring, ingress and 
egress points for commercial "'operties should be at specific locations .so 
that the location of turning . /ements may be reduced. On-street park­
ing in commercial areas is another major cause of congestion and hazard­
ous conditions. The removal of this parking in such an area will not oniy 
increase the degree of safety afforded but increase the capacity of through 
movement. 

• Through streets can be within an industrial area, or in srme cases, might 
be better located as a buffer between residences and industry. Special 
consideration should be given to the design of local streets which are in­
tended to serve industrial uses so that large trucks and sudden peak hour 
traffic loads may be adequately provided for. 

One important step in the Thoroughfare Planning Process is a classification of the ex­
isting street and highway . ystem according to a set of functional criteria. For the purposes 
of this report, a system, as advanced in The National Highwav Functional Classification 
and Needs Studv - Manual B. which establishes a hierarchy of functional road systems, was 
used. 

D. Federal Classification Svstem 

Since, on a national scale, streets and highways display a wide variety of functional 
characteristics, the Federal study generally defines three types of systems - those for rural 
areas, for small urban areas and, the one that relates to Hammond, urbanized areas. 

Four functional subsystems are identified under the Urbanized Areas System: Urban 
Pnncipal ArteriaLs, Urban Minor Arterial Streets, Urban Collector Streets and Urban Lo­
cal Streets. These subsystems are defi led as follows: 

Urban Principal Arterials - include the urban portion of the Interstate Sys­
tem, other freeways and expressways and other principal arterials without ac­
cess control. These routes should serve the projected major centers of ac­
tivity in a metropolitan areas and should carry a high proportion of the total 
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projected urban area travel on a minimam of mileage. The concept of serv­
ice to abutting land should be subordinate to the provision of travel service 
between trip interchanges. Only facilities within the unlimited access Prin­
cipal Arterials Subsystem should provide direct access to adjacent land. 

Urban Minor Arterial Streets - should interconnect with and augment the 
Urban Principal /^terial Subsystem and provide service at a somewhat lower 
level of travel mobility than major arterials. This subsystem also distributes 
travel to geographic areas smaller than those identified with the higher sub­
system. 

The u.ban Minor Anerial Street Subsystem includes all arterials not 
classified as principal, provides greater access to land than the principal sub­
system and offers a lower level of traffic mobility. 

Urban Collector Streets - may penetrate neighborhoods distributing trips 
from the arterials through the area to their ultimate destination which may 
be on a local or collector street. Conversely, this subsystem can also be ex­
pected to collect traffic from local streets and channel it into the arterial sys­
tem. Furthermore, this subsystem should provide for both land access service 
and local traffic movements within residential, commercial and industrial 
areas. 

Urban Local Streets - comprise all streets not included in the higher subsys­
tems. They serve primarily to provide direct access to abutting land and ac­
cess to the other street subsystems. It offers the lowest level of mobility and 
should provide for residential traffic only. Through traffic movements should 
be specifically discouraged. 

The following map represents the classification of roads and streets in the City of Ham­
mond. Each route is classified according to the preceding standards. 

E. Design Standards for Future Thoroughfares 

As previously discussed, the Thoroughfare Plan classifies all existing and proposed 
highways, roads and streets in the City of Hammond as either regional, arterial, local ar­
terial, local collector or local access thoroughfares. To properly perform their intended 
functions, these traffic arteries should meet certain design standards goveming such factors 
as alignments, intersection intervals, site distances, gradients, surface types, right-of-way 
widths, pavement widths and traffic controls. The subdivision control ordinance of the City 
of Hammond contains detailed specifications for all new or improved thoroughfares in the 
comm.unity. In addition, the Indiana State Highway Department maintains extensive stan­
dards for the construction of regional, arterial and local arterial roads. 
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• The relatively high traffic counts on 129th Street indicate that it tiinc-
tion.s as a local arterial street in the Robertsdale/North Hammond 
area. 

Clearly, from the traffic volumes shown, there is less traffic movement in an east-west 
direction across the region than in a general north-south direction. Again, this is in part 
dictated by geography where movements are originating in the more residential areas to 
the south moving north to the more industrial areas of northern Lake County. 

I . Street Problem Areas 

The following map illustrates some of the more notable thoroughfare problem areas in 
the City of Hammond. The map is not intended to depict every instance of a giv^n 
problem. Rather, it is designed to call attention to instances that should receive considera­
tion as the City's Thoroughfare Plan is developed. 

Problem areas illustrated on the map include: 

1. Poor Intersections - It is recognized that the majority of the intersections noted under 
this symbol were not truly designed as such. Rather, they are an outgrowth of a road sys­
tem laid out some time ago - a system not prepared for the demands of today's auto-
oriented society. Many of the problems at these intersections hinder turning movements 
and restrict horizontal sight distance, hence creating a hazard to safe traffic movements. 
Generally, the intersections noted have one or more of the following problems: 

• Roads intersecting together at angles less t^ir\ ninety degrees (i.e. in­
tersections of Indianapolis and Calumet, Calumet and Sheffield and 
others) 

• Street intersections directly adjacent to railroad rights-of-way (i.e. in­
tersections of Calumet with Gostlin and others) 

• Intersections with poor sight distance due to abrupt changes in grade: 
and, 

• Intersections with poor street alignment generally involve those with 
center line off-sets of 125 feet or less (Conkey and Calumet and 
others). 

2. Areas of Significant Accident Frequencv - Table 14 summarizes the accident rate at 
select intersections for the years 1987 through 1989. Several points should be noted. For 
purposes of tnis report, only those intersections where police reports indicate 
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more than five accidents occurred in each of at least two of the last three years on either 
street are shown. Accident reports are usually related to the nearest intersection. Hence, 
rates are indicated for each street of an intersection. 

To a large extent, these accident rates reflect the current volumes of traffic and their 
patterns of movement. It is important to note, however, that accident rates on streets and 
roads with high traffic volumes can be minimized with adequate traffic contr. Is such as 
proper signalization. adequate laneage widths, right a ' eft turning lanes at intersections, 
adequate sight distances, controlled access onto major moroughfares and on-street parking 
restrictions where necessary. 

3. Other Street Problem Areas - These include neec for grade separations at railroad 
crossings, improved access to freeways and a reduction in vehicular congestion alon^ cer­
tain portions of the existing thoroughfare network: 

• Grade Separations - The map indicates a need for the vertical separa­
tion of vehicular traffic from rail traffic at several existing railroad 
crossings. These crossings are designated on the map by a open circle. 
While not all of them are necessary at the present time, their develop­
ment will become more crucial as traffic volumes increase and addi­
tional laneage is provided on major thoroughfares. It may be possible 
to avoid the expense of a grade separation structure by limiting train 
movements or having them occur during non-peak traffic hours. This 
would require coordination between the City and the tram companies. 

• Improved Access - All existing access points to the Indiana Toll Road 
and the Borman Expressway are not of a standard adequate to accom­
modate the iraffic volumes on major thoroughfares which may be ex­
pected to be generated at full urban development of the area. Hence, 
a need has been indicated for the improvement of existing access to 
these regional arterials. As with th^ grade separations, not all of these 
access improvements are necessary at the present time. 

• Vehicular Congestion - In the areas indicated on the map, this 
problem is primarily the result of two factors. One is the laneage 
width of the existing thoroughfare which is inadequate to handle the 
columns of traffic generated. The other factor which results in con­
gestion in certain areas is the pattern of existing development which 
has occurred in a relatively unrestricted fashion. The result has been 
a multitude of access points to adjacent properties and the creation of 
hazardous traffic situations due to an excessive number of turning 
movements. 
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The Preliminary Thoroughfare Plan is directly related to previously prepared studies of 
the Master Plan which deal with residential, commercial and industrial development within 
the planni.ig area. This study is intended to propos- H circulation system which will ade­
quately serve the heavy demands of existing and proposed commercial and industrial land 
use and, at the same time, discourage through traffic in residential areas. 

This section is divided into two parts; one which deals with major and secondary 
thoroughfares and the second which presents a set of local street proposals. Furthermore, 
this Plan, when adopted by the appropriate poverning bodies, will provide a legal guide for 
the dedication of adequate rights-of-way along proposed thoroughfares and collector 
streets. 

J. Future Thoroughfare Proposals 

1. Rohertsdale/North Hammond Corridor - As discussed in the Comprehensive/Land 
Use Plan, the changing land use character of South Robertsdale and the northern section 
of North Hammond represent a unique opportunity for an urban community. With loss of 
some industry, the opportunity exists to develop some large tracts of undeveloped land sur­
rounded bv a heavily urbanized area. As such, it will be necessary to improve the transpor­
tation linkage between Robertsdale and North Hammond. This could be accomplished in 
one or two ways. First, Calumet Avenue can be improved as a major thoroughfare between 
122nd Street and 14ist Street. A second proposal would be to develop a new route, essen­
tially a parallel alignment to Calumet Avenue, to serve some of the available are-:s. This 
route would most likely take the form of a local collector street rather than a local arterial. 

2. Marina Access - With the deve'r̂ '̂ ment of the marina on the shore of Lake Michigan, 
adjacent to the Hammond Water Fiuration Plant, it is anticipated that a high level of traffic 
movements will be generated to and from this facility. At the present, the railroad crossing 
on Calumet Avenue north of the Lever Brothers will be inadequate to serve the new 
marina. Therefore, a grade separation structure should be built to connect the marina to 
Indianapolis Boulevard. 
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V e r i f i c a t i o n 

State of Indiana 

County of Lake 
] SS 

Donald F. Thomas, being duly sworn, deposes and says 

tha t he has read the foregoing V e r i f i e d Statemont, knows the 

contents thereof, and that the same are true as stated except as 

to those statements made on information and b e l i e f , and as t o 

those, t h a t he believes them to be tr u e . 

Subscribed and sworn to before me 

t h i s '̂-day of October, 1997. 

, 's± 
Nota ry P u b l i c f o r lihke C o u n t y , ^ n d i a n a , 

My commission e x p i r e s ^ 1 ' c>̂ S ^/ 



-< 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC. AND NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY -- CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL INC. 
AND CONSOLIDATED RAIL 
CORPORATION 

Finance Docket No. 333f 

VERIFIED STATEMENT 
OF 

SCOTT L. KING 

My name i s Scott L. King and I serve as the elected 

Mayor of the C i t y of Gary, Indiana, the largest c i t y i n northwest 

Indiana w i t h 116,000 residents. P r i o r to r y becoming Mayor i n 

1996, I was a p r i n c i p a l i n the law f i r m of King & Meyer, the 

largest law f i r m i n the City of Gary. Pri o r to that I held 

several d i f f e r e n t attorney p o s i t i o n s f o r the State of Indiana and 

the federal government, in c l u d i n g p u b l i c defender, deputy prose­

cutor, and assistant United States Attorney of the Northern 

D i s t r i c t of Indiana. 

Having grown up i n nearby Chicago, I l l i n o i s , having 

attended law school at Valparaiso U n i v e r s i t y School of Law 

located i n northwestern Indiana, and having spent my e n t i r e 

professional career working i n the northwest part of the State, I 

am well aware of the importance of the area's t r a n s p o r t a t i o n 

c o r r i d o r to the e f f i c i e n t movement of goods and passengers east 



and west. Local i n d u s t r i e s and businesses depend on the mainte­

nance of e f f e c t i v e l o c a l t r a n s p o r t a t i o n l i n k s to r a i l r o a d l i n e s , 

highways, waterways, and a i r p o r t s i n order to obtain and t o ship 

raw materials and end products, and to e f f e c t i v e l y conduct t h e i r 

day-to-day business. The area's vast t r a n s p o r t a t i o n network 

provides v i t a l connection points f o r our c i t i z e n s to Chicago, 

D e t r o i t , Indianapolis and the rest of the country. 

The City of Gary i s extremely i n t e r e s t e d i n CSX Corpo­

r a t i o n and Norfolk Southern Corporation's plans to acquire 

Conrail i n the present proceeding. Along w i t h Gary, the C i t i e s 

of East Chicago, Hammond, and Whiting have joined e f f o r t s i n t h i s 

proceeding to pursue the common goal of maintaining safe and 

e f f e c t i v e t r a n s p o r t a t i o n programs i n northwest Indiana. Gary i s 

p a r t i c i p a t i n g j o i n t l y w i t h these other communities as the Four 

C i t i e s Consortium. 

The Four C i t i e s have worked together over the past 

several months to review the Applicants' plan, and to determine 

how that plan would change e x i s t i n g l o c a l r a i l operations and 

a f f e c t c i t y programs. While each of the Four C i t i e s has an 

i n d i v i d u a l i n t e r e s t i n maintaining and supporting t h e i r own 

tr a n s p o r t a t i o n i n f r a s t r u c t u r e programs, I am pleased th a t we were 

able to c o l l e c t i v e l y work with one another to develop a u n i f i e d 

plan that w i l l minimize the adverse impacts of the proposed 

a c q u i s i t i o n on the Four C i t i e s . 



Michael L. Cervay, Director of the Department of 

Planning and Community Development f o r the City of Gary, sets 

f o r t h i n d e t a i l i n his V e r i f i e d Statement i n t h i s proceeding 

t r a n s p o r t a t i o n congestion r e l a t e d problems that the Cit y of Gary 

i s experiencing. He also explains why the A l t e r n a t i v e Routing 

Plan submitted by the Four C i t i e s i s a c r i t i c a l m.eans of m i t i g a t ­

ing the serious adverse impacts that the Applicants' proposal 

would have on the Cit y . 

The Applicants have proposed to increase r a i l t r a f f i c 

volumes over c e r t a i n Gary l i n e s to unacceptable l e v e l s . Rail 

operations through Gary have reached a c r i t i c a l point under 

e x i s t i n g t r a f f i c patterns and leve.ls. The e f f e c t i v e operation of 

emergency services and school and public t r a n s p o r t a t i o n programs, 

"•he implementation of various c i t y development pr o j e c t s and 

programs, the achievement of a i r q u a l i t y p o l l u t i o n standards, and 

the maintenance of safe highway/rail grade crossings are already 

i n jeopardy. For the reasons set f o r t h i n c'.etail by Mr. Cervay, 

the impact of r a i l operations on the City of Gary would become 

much more severe under the Applicants' plan than at present. 

I t i s clear that without an adjustment to the Applican­

t s ' proposal, basic government operations and our c i t i z e n s ' 

safety and q u a l i t y of l i f e w i l l s u f f e r considerably. The City of 

Gary and the Four C i t i e s s t r o n g l y believe that not only the 

Applicants, but a l l l o c a l r a i l r o a d operators must take a closer 

look at how e x i s t i n g r a i l t r a f f i c and fut u r e increases can best 

be accommodated w i t h i n the e x i s t i n g r a i l t r a n s p o r t a t i o n i n f r a -
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s t r u c t u r e i n northwest Indiana. The Four C i t i e s plan does t h i s . 

The Applicants' plan unfortunately does not. 

The Four C i t i e s ' a l t e r n a t i v e proposal i s a well-devel­

oped operations plan that would accommodate the Applicants' need 

tc move r a i l t r a f f i c through the Four C i t i e s region, and i n 

p a r t i c u l a r over Gary l i n e segments, while helping t o m i t i g a t e 

vehicular congestion at highway/rail grade crossings and associ­

ated adverse impacts on the safety of ciur c i t i z e n s , the operation 

of our emergency services, and a i r q u a l i t y . A d d i t i o n a l l y , 

implementation of the Four C i t i e s plan would require c i l y minimal 

system adjustments by the Applicants. The Four C i t i e s requested 

r e l i e f i s an e f f e c t i v e way to meet the t r a n s p o r t a t i o n i n f r a s t r u c ­

ture needs of the Applicants, the City of Gary, and northwestern 

Indiana. I urge the Surface Transpor'.:ation Board t o adopt the 

Consortium's A l t e r n a t i v e Routing Plan. 



VERIFICATION 

State of Indiana 

County of Lake 

Scott L. King, being duly sworn, deposes and says that he has read the foregoing 

Statement, knows the contents thereof, and that the same are true as stated to the best 

of his knowledge, information and belief. 

Subscribed and sworn to before 
me this / L -f U day of October, 
1997: 

Notary Public in and for the 
State of Indiana 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC. AND NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY -- CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL INC. 
AND CONSOLIDATED RAIL 
CORPORATION 

Finance Docket No. 33388 

VERIFIED STATEMENT 
OF 

MICHAEL L. CERVAY 

My name i s Michael L. Cervay and I am Director of the 

Department of Planning and Community Development f o r the City of 

Gary, Indiana. I have held t h i s p o s i t i o n since January, 1996. 

Prior to t h i s p o s i t i o n , f o r 13 years I worked f o r the City of 

Cleveland, Ohio, .'here I helc several p o s i t i o n s , i n c l u d i n g 

Assistant D i r e c t o r f o r the Department of Finance, Capital Budget 

Manager f o r the O f f i c e of Budget and Management, and Assistant 

Director f o r the Department of Economic Development. Pri o r to 

that, from 1980 to 1982, I was Dir e c t o r of Community Development 

for the City of Xenia, Ohio, and from 1974 through 1980 I worked 

i n the Of f i c e of Ci t y Manager and m the Department of City 

Planning f o r the City of Cin c i n n a t i , Ohio. 

Among other things, my r e s p o n s i b i l i t i e s f o r the City of 

Gary include d i r e c t i n g economic development i n i t i a t i ^ ' e s ; coordi­

nating tourism, r e c r e a t i o n and c u l t u r a l a c t i v i t i e s ; managing City 



housing programs; and overseeing and planning the City's trans­

p o r t a t i o n networks. As City Planner, I wear several d i f f e r e n t 

hats; at various times during the day, I am economic developer, 

tourism promoter, c i v i c and recr e a t i o n a l planner, and transporta­

t i o n d i r e c t o r . My r e s p o n s i b i l i t i e s f o r C i t y t r a n s p o r t a t i o n pro­

grams include consulting w i t h state, county, and l o c a l government 

o f f i c i a l s , as w e l l as community and regional o f f i c i a l s , and 

coordinating w i t h them the developm.ent of programs that together 

can help achieve l o c a l and regional t r a n s p o r t a t i o n objectives. 

As City t-lj.'-iner, I am very f a m i l i a r w i t h Gary's vast l o c a l 

t r a n s p o r t a t i o n i n f r a s t r u c t u r e , and w i t h the City's present and 

futu r e planning goals. I also serve on the Board of Commis­

sioners of the Northwestern Tndiana Regional Planning Commission 

as a c i t i z e n appointee, and, as a r e s u l t , I have become w e l l -

acquainted w i t h regional t r a n s p o r t a t i o n programs and transporta­

t i o n sy.yterns. 

I n response to the announced plane, of the a c q u i s i t i o n 

of Conrail by CSX Corporation (CSX) and Norfolk Southern Corpora­

t i o n (NS), ( c o l l e c t i v e l y r e f e r r e d to as Applicants) the City of 

Gary, and our neighboring c i t i e s i n c l u d i n g East Chicago, Hammond, 

and Whiting came together to review the planned a c q u i s i t i o n . 

Toget.her our c i t i e s are re f e r r e d to as the Four C i t i e s Consortium 

(or FCC) i n t h i s proceeding. The Four C i t i e s i n d i v i d u a l l y and 

c o l l e c t i v e l y have spent the l a s t several months reviewing the 

Applicants' proposal t o determj.ne the plan's impact on our 

communities, and to discuss the many challenges that are present-
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ed by the proposed a c q u i s i t i t .i. The City of Gary i s p a r t i c i ­

p ating i n t h i s proceeding through the Four C i t i e s Consortium, and 

we are supportive of the FCCs p o s i t i o n f o r the reasons o u t l i n e d 

below. 

I . Gary's Transportation I n f r a s t r u c t u r e 

Gary i s located i n a 51 square mile area s i t u a t e d at 

the cr'^ETcrcado of the Midwest, positioned between the nearby 

State of I l l i n o i s boundary and the City of Chicago to the west, 

the southern cip of Lake Michigan to the north, and D e t r o i t , 

Michigan, approximately 325 miles to the east. I n part because 

of i t s s t r a t e g i c geographic l o c a t i o n , Gary possesses a v.-̂  ;!t 

t r a n s p o r t a t i o n network tnat connects Gary to the rest ^ i the 

country, and which serves as a c e n t r a l c o r r i d o r f o r east-west 

through t r a f f i c . 

Along w i t h approximately 500 miles of l o c a l s t r e e t s i n 

Gary, I n t e r s t a t e Highways 80, 90, 94, and 65 a." we l l as various 

State Highways traverse through the City and connect Gary to 

c i t i e s nationwide. Gary also has a major midwestem a i r p o r t 

f a c i l i t y , the Gcry/Chicago A i r p o r t , which i s becoming a major 

regional a i r p o r t hub f o r cargo and passenger business. Burns 

I n t e r n a t i o n a l Harbor and the Port of Indiana are located i n 

nearby Portage, Indiana, and l i n k Gary to various Lake Michigan 

ports, the A t l a n t i c Ocean, and the world. In a d d i t i o n to a l l of 

t h i s , Gary possesses some of the raost complex and w e l l - traveled 

r a i l f a c i l i t i e s i n the Midwest. 
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Eight f r e i g h t l i n e s and three passenger and commuter 

l i n e s connect through Gary, and the region serves as a c e n t r a l 

gateway point f o r CSX, Norfolk Southern, and Conrail through r a i l 

f r e i g h t movements, and the South Shore & South Bend Railroad 

(comm.uter) and Amtrak (passenger) l o c a l and through passenger 

movements. Gary i s plagued by approximately 104 highway/rail 

crossings, most which are located at grade. On a d a i l y basis, 

there are a t o t a l of approximately 1,600 t r a i n movements cit>wide 

over highway/rail grade crossings. Some of these t r a i n s can 

t r a v e l upwards of 80 miles per hour. The impact of the hundreds 

of d a i l y t r a i n movements i n Gary have raised considerable c i t y 

planning, environmental, public safety, and q u a l i t y of l i f e 

concerns. 

I I . The Applicant's Plan f o r Ra i l Operations i n Gary 

As City Planner, I have had an opportunity t o review 

the Applicants' proposed plans i n t h i s proceeding f o r operations 

over Gary l i n e segments s p e c i f i c a l l y , and over Four C i t i e s l i n e s 

generally. The major l i n e segment through Gary ( i n terms of 

density and t r a i n s per day) i s the Conrail l a k e f r o n t l i n e (Porter 

to CP 501), which i s scheduled to be c o n t r o l l e d by NS and over 

which CSX w i l l have trackage r i g h t s . Under the Applicants' plan, 

the segment w i l l experience a s l i g h t decrease from approximately 

83 to 77 t r a i n s per day, but a s l i g h t increase i n gross ton 

movement from 129 to 132 m i l l i o n tons per day. While t h i s l i n e 

segment spanning over the northern part of Gary w i l l e n t a i l a 

s l i g h t decrease i n the number (but apparently not the length) of 
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• t r a i n s , other Gary l i n e segments w i l l experience s i g n i f i c a n t 

m operational increases, and i n one instance, a c u r r e n t l y unused 

Conrail l i n e that extends through the heart of the City w i l l be 

1 restored i n t o service. 

Among the Applicants' proposed changes f o r operations 

I over l i n e segments t h a t a f f e c t Gary are the f o l l o w i n g : 

^ Segment Name Current Post Merger 

Willow Creek to Pine J c t . 

fl Railroad 
• D e n s i t y / M i l l i o n Gross Tons 

Trains/Day 

CSX 
34 . 0 
22 .1 

CSX 
70 . 0 
38.6 

Crossings at Grade 
Separated Crossings 

7 
7 

* Willov Creek to Ivanhoe 

fl Railroad 
1 D e n s i t y / M i l l i o n Gross Tons 

Trains/Day 

CR 
21.0 
9.6 

CSX 
23.0 
11 .4 

1 Crossings at Grade 
Separated Crossings 

23 
4 

• Pine Jct. to Cal\imet Park 

• Railroad 
fl D e n s i t y / M i l l i o n Gross Tons 

Trains/Day 

CSX 
41. 0 
27 . 6 

CSX 
65 . 0 
33 . 3 

1 Crossings at Grade 
Separated Crossings 

21 
5 

V Wheeler to Tolleston 

• Railroad 
H D e n s i t y / M i l l i o n Gross Tons 

Trains/Day 

CR/NS 
0 . 0 
0 . 0 

CSX 
12 .0 
5.0 

1 Crossings at Grade 
" Separated Crossings 

25 
1 

1 



For a v a r i e t y of reasons, the Applicants' scheduled i n ­

creases i n incremental t r a i n movements over Gary l i n e segments i s 

unacceptable. The vast m a j o r i t y of Gary's 104 highway/rail 

crossings are located at grade. Thousands of vehicles and pedes­

t r i a n s pass over these crossings on a d a i l y basis. Unfortunate­

l y , present c a r r i e r operations ever c i t y r a i l l i n e s have caused 

substantial moto^-ist delays at highway/grade crossings, unfavor­

able a i r q u a l i t y impacts, and havr- put the safety of Gary c i t i ­

zens i n jeopardy.^ The Applicants' proposed operations would 

i n t e n s i f y these problems. Under the Applicants' plan, an ex­

tremely serious but manageable congestion s i t u a t i o n would quickly 

become c r i t i c a l . 

Grade crossing studies prepared f o r the Four C i t i e s 

re eal that s u b s t a n t i a l congestion problei^c are caused by r a i l ­

road operations. Included w i t h the Fcir C i t i e s ' comments i n t h i s 

proceeding are the r e s u l t s of a t r a f f i c : congestion study per­

formed by L.E. Peabody & Associates, Inc. The study measured 

vehicle t r a f f i c volumes at s p e c i f i e d highway/rail grade crossings 

over ? recent week period. Results cf t h i s study show that, over 

the sampling period, hundreds of hours of vehicle delays are 

experienced at Four C i t i e s grade crossings. For exam.ple, f o r the 

CSX's Baltimore & Ohio Chicago Terminal l i n e segment from Pine 

June*-Lon to Barr Yard that crosses at grade over U.S. 12 nortn of 

the Gaiy/Chicago Airporc there were 79,873 reported vehicle 

^ The r a i l r o a d s enicy the right-of-way over highway/rail 
grade crossings and possess control over gate openings and 
closings i n instances where there are crosFing gates. 
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crossings r e s u l t i n g i n 279 hours of delay over a seven day 

period. Applicants plan major increases i n t r a f f i c over t h i s 

already congested highway/rail grade crossing. A d d i t i o n a l l y , 

several hundred vehicles and numerous pedestrians were observed 

going around closed gates and over l i n e crossings throughouL the 

study period. These i l l e g a l crossings are of s i g n i f i c a n t concern 

to the City and they demonstrate considerable c i t i z e n f r u s t r a t i o n 

over r a i l crossing delays and congestion. 

In t h i s proceeding, Gary i s p a r t i c u l a r l y concerned that 

the increases i n t r a f f i c proposed, by the Applicants' over c e r t a i n 

l i n e s would unfavorably impact the e f f i c i e n t operation of c r i t i ­

cal g.^/ernment services, including emergency service and school 

and public t r a n s p o r t a t i o n programs. Gary has 14 f i r e s t ations 

L-hat respond to over 25,000 f i r e and emergency medical service 

c a l l s each year, and C i t y police o f f i c e r s respond to approx­

imately 110,000 c a l l s yearly. The City has 41 public elementary, 

middle, and high schools and 5 parochial schools w i t h a t o t a l 

enrollment of over 25,000 chi l d r e n . Because of vehicular t r a f f i c 

congestion problems caused, i n part, by l o c a l r a i l operations, 

emergency service and school bus vehicles are constantly backed 

up. E3cause of i t s concern about highway/rail crossing delays, 

the Gary Public Transportation Corporation, which provides public 

mas.'! t r a n s i t f o r the City, keeps track of average bus delays 

caused by r a i l r o a d crossings. This data reveals that Gary public 

buses are r o u t i n e l y delayed 15 minutes or more at highway/rail 

grade crossings. The Applicants' proposed operations would 



elevate these considerable congestion problems 

Over the past several years, numerous industry, recre­

a t i o n a l , housing, and tourism development projects throughout the 

City have been impeded, delayed, cr set aside as unfeasible 

because of conflict.:.ng r a i l operations. For example, the 

Gary/Chicago A i r p o r t presently has a 7,000 foot east-to-west 

runway that w i l l soon need to be expanded to at least 9,000 f e e t . 

I t cannot do so at present because expans.'on would i n t e r f e r e w i t h 

th'j Elgin, J o l i e t , and Eastern Railroad's (EJE) l i n e operations 

n'iar the northwest pare of the f a c i l i t y . ' ^ While t h i s EJE l i n e 

matter i s outside the scope of the present proceeding, i t i s 

important to mention that, as part of t h i s proceeding, the 

Applicants' proposed reinstatement of the Conrail l i n e between 

Clark Junction and Hobart (which we seek to avoid) could i n t e r ­

fere w i t h the City's long range plans to expand the a i r p o r t ' s 

north-south runway. 

Reinstatement of the Conrail l i n e also would d i r e c t l y 

impede plans to construct v i t a l l y needed ai^'ordable housing. The 

City r e c e n t l y received a $250,000 federal grant from the Depart­

ment of Housing and Urban Development to develop single family 

housing at State Route 53, and the unused Conrail l i n e s l a t e d f o r 

reinstatement forms the northern boundary of the development. I 

have attached to t h i s statement a l e t t e r w r i t t e n by the Broadway 

Area Community Development Corporation, c^escribing t h i s p r o j e c t 

* Preliminary negotiations over the movement of the EJE 
l i n e near the a i r p o r t have occurred, and the City expects that 
the negotiations w i l l u l t i m a t e l y be successful. 
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i n f u r t h e r d e t a i l . (See Attachment No. 1). An extensive amount 

of City time and resources nas been spent on the development of 

t h i s important p r o j e c t . The Applicants' proposal i f accepted 

could s i g n i f i c a n t l y impact the construction of t h i s c r i t i c a l l y 

needed housing development. 

The e n t i r e Four C i t i e s area, including Gary, i s desig­

nated a non-attainment area under federal a i r q u a l i t y p o l l u t i o n 

standards. Vehicle congestion delays caused by l o c a l r a i l opera­

tions have elevated the City's already s i g n i f i c a n t p o l l u t i o n 

problems. The Applicants proposal would i n t e n s i f y Gary and the 

region's present p o l l u t i o n problems.^ 

F i n a l l y , dozens of highway/rail grade crossing acci­

dents have occurred i n Gary over the past several years, and such 

accidents continue to be a major concern. Last year, the State 

of Indiana had the nation's f o u r t h highest number of r a i l - c r o s s ­

ing accidents, and the State has recorded over 38 r a i l r o a d 

crossing accidents i n the Ci t y of Gary over the past f i v e years. 

The City, together w i t h the State and Federal government, i s 

doing a l l th a t i t can to prevent c i t i z e n s from i l l e g a l l y travers­

ing t r a f f i c crossing gates, but without major investments i n 

f a c i l i t y improvements/grade separations, and/or t r a f f i c p a t t e r n 

s h i f t s , i t w i l l be d i f f i c u l t to reduce r a i l - c r o s s i n g accidents. 

Again, the /applicants' proposed incremental t r a f f i c increases 

The Four C i t i e s w i l l be commenting on a i r p o l l u t i o n and 
other environmental matters i n greater d e t a i l l a t e r on i n t h i s 
proceeding as part of the Surface Transportation Boa""d's environ­
mental review process. 



over l i n e segments containing numerous at grade highway/rail 

crossings would only elevate these safety problems. 

Of p a r t i c u l a r concern to the City are the Applicants' 

proposed operations between Clarke Junction and Hobart and 

between Clark Junction and Willow Creek, l i n e s which traverse 

through the heart of Gary. Unfortunately, the Applicants' Clarke 

Junction to Hobart operations would e n t a i l t r a i n movements over 

the c u r r e n t l y unused Tolleston to Hobart l i n e segment, over which 

there are approximately 20 highway/rail grade crossings. This 

l i n e has been out-of-service for some tim?, and the Applicants 

w i l ] need to make s i g n i f i c a n t investments to r e t u r n the l i n e to 

service. Applicants p r o j e c t f i v e t r a i n s per day over these l i n e s 

which would e n t a i l approximately 100 new t r a i n movements over 

highway/rail grade crossings on segments where there are cur­

r e n t l y none. A d d i t i o n a l l y , as noted above. Applicants' p r o j e c t 

38.6 t r a i n s per day between Pine Junction and Willow Creek --

16.5 more t r a i n movements than there are over the segment today. 

Both of these developments would produce i n t o l e r a b l e congestion 

problems f o r the City of Gary. 

I I I . The Four C i t i e s ' A l t e r n a t i v e Routing Plan 

I have reviewed and am f a m i l i a r w i t h the A l t e r n a t i v e 

Routing Plan being proposed by the FCC i n the present proceeding. 

I t i s a plan that the Surface Transportation Board should adopt. 

In contrast to the Applicants' plans, the Four C i t i e s ' Alterna­

t i v e 'touting Plan - i l d not require reinstatement of the out-of-

service Conrail Clark Junction to Hobart l i n e (and would e l i m i -
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nate the need t o r e i n s t a t e 20 highway/rail grade crossing move­

ments over the segment). I t also would reduce from 38.6 to 19.3 

the Applicants' projected number of t r a i n s per day operating 

between Pine Junction and Willow Creek. 

Over the past 20 years, the state, l o c a l , and federal 

governments have invested m i l l i o n s of d o l l a r s to construct a 

grade separated IHB r a i l l i n e c o r r i d o r . The IHB's Gary to State 

Line l i n e segment has 16 highway/rail crossings, 13 of which are 

grade separated. From a t r a n s p o r t a t i o n planning perspective, i t 

i s a matter of common-sense t h a t , a l l things being equal, r a i l ­

roads should maximize the use of l i n e s which are located w i t h i n 

grade separated c o r r i l o r s . Unfortunately, the Applicants' plan 

f a i l s t o do SO; t h e i r plan would increase volume on '"he IHB grade 

separated c o r r i d o r only by approximately 10 percent, a l e v e l 

s i g n i f i c a n t l y below capacity, while increasing t r a f f i c by almost 

75 percent over the Pine Junction to Willow Creek l i n e w i t h i t s 

more numerous crossings of heavily t r a v e l l e d roads. 

I t i s important to note that as part of t h e i r requested 

r e l i e f , the Four C i t i e s i s not advocating dramatic reductions i n 

l o c a l r a i l operations or the construction of hundreds of new 

r a i l r o a d grade separation p r o j e c t s to eliminate r a i l congestion 

problems. Instead, the FCC requests only a r e l a t i v e l y simple 

s h i f t i n the Applicants' t r a f f i c operation plans. For a l l of the 

above reasons, the Four C i t i e s ' A l t e r n a t i v e Routing Plan should 

be approved by the Surface Transportation Board as a condition to 

approval of the Applicants' merger p e t i t i o n . 

-11-



Attachment No. 1 
B. A. C. D. C. 
B r o a d w a y Area C o m m u n i t y D e v e l o p m e n t C o r p o r a t i o n 

" T a k i n g C h a r g e o f t h e F u t u r e ' 

October 16, 1997 

Vernon A. Williams, Secretary 
Surface Transportation Board 
STB Finance Docket No. 33388 
1925 K Street, N. W. 
Washington, D. C. 20423-0001 

Re: STB Finance Docket N». 33388. CSX Corporation, et al. - - Controi and 
Operating Leases/Agreements - - Conrail Inc.. et ai. 

Dear Mr. Secretary: 

Through this letter, the Broadway Area Community Development Corporalion (BACDC) 
hereby expresses its support for the relief being requested by the Cities of East Chicago, Indiana; 
Hammond, Indiana; Gary, Indiana; and Whiting, Indiana, (known as the Four Cities Consortium or 
FCC). 

BACDC is a neighborhood-ba.sed 503-C3 corporation formed to promote redevelopment and 
community revitalization within the Midtown area of the City of Gary, Indiana, generally bounded 
by Ninth Avenue on the north, Virginia Street ĉn the east. Interstate Highway - 80/94 (the Borman 
Freeway) on the south and Madison Street on the west. As such, BACDC is very familiar with the 
delays, congestk)n and safety hazards created by the great proliferation of at-grade highway/railroad 
crossings in the Four Cities area in general, and our service area in particular. Of specific concem 
is the portion ofthe Application which proposes the reinstatement of an out-of service line between 
Hobart and Clarke Junction which would result an additional twenty (20) highway/rail at-grade 
crossings within the City of Gary, and in our service area approximately six (6) at-grade crossings. 

Furthermore, since 1996 we have been engaged in a planning process with the City of Gary 
conceming the retievelopment of a ten (10) acre site of vacant land, generally bounded by Nineteenth, 
Madison. Twenty-first and Washington, into 40 to 50 new single-family homes for low and moderate 
income families. We have retained an architect to design a site plan and infrastructure improvements, 
as well as secured a funding commitment from the U. S. Department of Housing and Urban 
Development (acting through the City of Gary) for $250,000 of down payment assistance for 
pnispective home buyers. The above referenced inactive rail line forms the northern boundary of this 
site. Planning has proceeded under the assumption that the line would continue to be inactive. If this 
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proves to be an erroneous assunption, obviously costs will increase to barrier the development from 
the adverse impacts of the proposed train traffic. 

We understand that the Four Cities' Alternative Routing Plan provides a very viable option 
to what the Applicants' plan. As we understand it, the Altemative Routing Plan eliminates the need 
to reactivate this rail corridor, prevents the need for additional at-grade highway/rail crossings (and 
the associated congestion, delays and safety problems), saves the Applicants the capital costs 
associated with re-tracking and otherwise re-activating this line, as well as minimizes disruption to 
our site planning process and the resulting adverse impacts on the site from being next to an active 
rail line. For these reasons we support the Altemative Routing Plan of the FCC. 

We encourage the Surface Transportation Board, as a condition to the approval of the 
proposed Conrail acquisition by CSX and Norfolk Southem, to accept and implement the FCCs 
Altemative Routing Plan. We appreciate your consideration of this letter of support on behalf of the 
FCC proposal 

Sincerely, 

DaiTell Comer 
Executive Director 

DC/bh 

File: 



VERIFICATION 

State of Indiana 

County of Lake 

Michael L. Cervay, being duly sworn, deposes and says that he has read the 

foregoing Statement, knows the contents thereof, and that the same are true as stated to 

the best of his knowledge, Information and belief. 

Subscribed and sworn to before 
me this /<^/A day of October, 
1997: 

l^tary Public In and for the 
State of Indiana 
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SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC. AND NORFOLK 
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Finance Docket No. 33388 

VERIFIED STATEMENT 
OF 

ROBERT J . BERCIK 

My name i s Robert J. Bercik, and I serve as the elected 

Mayor f o r the Ci t y of Whiting, Indiana. I was born and raised i n 

Whiting and I have served as Mayor from 1988 to the present. 

Among the area-wide organizations to which I belong, I am a 

member of the Lake Michigan Marina Development Commission. I am 

also a member of the Lake County Solid Waste Management D i s t r i c t . 

Prior t o becoming Mayor, I served as Whiting's Street Commission­

er f o r an eight year period from 1968 to 1974. 

Whiting, known as "The L i t t l e C i t y on the Lake" i s 

located on the f a r northwest corner of the State, d i r e c t l y on 

Lake Michigan's lakeshore, i n an area th a t i s commonly re f e r r e d 

to the Caluinet Region. The C i t y was f i r s t incorporated as a town 

106 years ago, and there c u r r e n t l y are approximately 5,100 

Whiting residents. Daniel A. Botich, who serves as Whiting's 

City Planner, has submitted a V a r i f i e d Statement i n t h i s proceed-



ing provided d e t a i l e d information on the C i t y of Whiting, our 

l o c a l i n f r a s t r u c t u r e , and some of our planning programs and 

goals. As Mr. Botich has l a r g e l y explained, the C i t y of Whiting 

c o n r i s t s of a b l u e - c o l l a r , working-class population, many of whom 

are employed by the Amoco Whiting Refinery which employs approxi­

mately 1,400 people. Over the past several years, our C i t y has 

worked hard to update and develop i n f r a s t r u c t u r e and community 

development programs that w i l l enhance the q u a l i t y of l i f e f o r 

Whiting c i t i z e n s . 

Ever since Whiting and our neighboring communities were 

f i r s t established, the r a i l r o a d s have assumed a prominent pres­

ence. In f a c t , a r a i l r o a d engineer named Herbert "Pop" Whiting 

ran h is f r e i g h t t r a i n down, more or less, a non-existent s i d i n g 

to avoid a c o l l i s i o n w i t h an oncoming passenger t r a i n i n the 

1860's. The lo c a t i o n became known as Pop Whiting's s i d i n g , and 

l a t e r the townspeople named the community i n i t s shortened form. 

Whiting. One of Whiting's greatest resources i s Whiting Park, an 

approximately one and one-guarter mile park s t r e t c h i n g along Lake 

Michigan. In recent years, the City has planned t o invest a 

large amount of resources i n t o r e s t o r i n g and improving Lake 

Park's f a c i l i t i e s and landscaping. For as long as Whiting has 

been incorporated, however, t h i s park has been separated from the 

rest of the community by the presence of several c a r r i e r s ' 

r a i l r o a d tracks, over which numerous f r e i g h t and passenger t r a i n s 

pass d a i l y , most from c i t i e s f a r away east and west. To enjoy 

t h i s wonderful c i t y resource, v i s i t o r s must f i r s t reach the park 
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by n e g o t i a t i n g t h e i r way over at-grade r a i l l i n e s a t crossings. 

Once at the park, the noi«?e, v i b r a t i o n s , and p o l l u t i o n from the 

lak e f r o n t r a i l r o a d s ' constant movements continue t o be a nuisance 

f o r park v i s i t o r s . This i s j u s t a small i n d i c a t i o n of what 

northwestern Indiana communities face on a d a i l y basis as a 

r e s u l t of the presence of constant areawide r a i l r o a d operations. 

CSX and NS have proposed the d i v i s i o n of Conrail 

assets, and have o u t l i n e d a plan under which they plan to oper­

ate. As the Surface Transportation Board i s aware, along w i t h 

Whiting, the C i t i e s of Gary, Indiana, East Chicago, Indiana, and 

Hammond, Indiana have joined together as the Four C i t i e s Consor­

tium to review the Applicants' proposal, and t o submit to the 

Board t h e i r views on t h i s plan. Overall, the Four C i t i e s and the 

City of Whiting believe t h a t the plan would not improve north­

western Indiana's s i g n i f i c a n t vehicular congestion problems at 

highway/rail grade crossings, but also would f u r t h e r i n t e n s i f y 

vehicular delays, and p o l l u t i o n and safety problems. 

The Four C i t i e s has submitted an A l t e r n a t i v e Routing 

Plan i n t h i s proceeding that makes much sense because i t would 

m i t i g a t e congestion problems that would be caused by the Applica­

nts' plan by r e q u i r i n g the Applicants to u t i l i z e a l t e r n a t i v e 

r o u t i n g segments through the Four C i t i e s t h a t present less 

s i g n i f i c a n t vehicular congestion problems. As Mayor of Whiting, 

I r e a l i z e t h a t the A l t e r n a t i v e Routing Plan would do l i t t l e t o 

mi t i g a t e the C i t y of Whiting's e x i s t i n g congestion problems 

caused by l a k e f r o n t r a i l r o a d c o r r i d o r l i n e operations. Neverthe-
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less, as we go about our d a i l y business, a l l of UL- who l i v e i n 

the Calumet Region ar-J adversely affected by the high number of 

r a i l r o a d movements tha t traverse through our communities and over 

highway grade crossings. In ad d i t i o n , although the t r a f f i c 

l evels r e f l e c t e d i n the Applicants' plan don't appear to increase 

over Whiting l i n e segments, we fear t h a t t h i s t r a f f i c w i l l grow 

s i g n i f i c a n t l y i n the f u t u r e . 

I support the A l t e r n a t i v e Routing Plan as a common-

sense s o l u t i o n toward improving the q u a l i t y of l i f e f o r a l l 

northwestfjrn Indiana c i t i z e n s and I urge the Surface Transporta­

t i o n Board t o approve the Four C i t i e s ' plan. 
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State of Indiana } 
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Robert J, Bercik, being duly awom, deposes and eaya 

i;hat ha haa read tha foregoing Verified Stateinent, knova the 
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this ̂ '̂  day of October; 1997. 
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TRANSPORTATION, INC. AND r'̂ RFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY — CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL INC 
AND CONSOLIDATED RAIL 
CORPORATION 

Finance Docket No. 33388 

VERIFIED STATEMENT 
OF 

DANIEL A. BOTICH 

My name i s Daniel A. Botich, and I serve as C i t y 

Planner f o r the .,ity of Whiting, Indiana. I was appointed 

Whiting C i t y Planner i n 1990 and have served i n t h i s p o s i t i o n 

since. From 1987 to 1990 I worked as a consultant w i t h the 

planning and design f i r m of Trkla, Pettigrew, Allen & Payne of 

Chicago, I l l i n o i s . I have a Bachelor of Arts degree i n Urban 

Studies from Columbia University i n New York City. 

As C i t y Planner, I am primar:! l y responsible f o r devel­

oping the City's short- and long-term planning goals, i n c l u d i n g 

land use, t r a n s p o r t a t i o n , community f a c i l i t i e s , and neighborhood 

planning, and f o r t e implementation of i n d i v i d u a l p r o jects and 

programs t h a t support these goals. Some of the programs and 

improvement projects that Whiting has been working on i n recent 

years are outlinec \: hJs statement. As we l l as coordinating 

c i t y p r o j e c t s a: \ .^rams, a s i g n i f i c a n t amount of my time as 

Ci t y Planner i s devoted to coordinating and i n t e g r a t i n g w i t h 



other northwestern Indiana based government and community-based 

organizations' regional s t r a t e g i e s and plans. For example, I 

represent Whiting on the Northwest Indiana Regional Planning 

Commission, on the Lake Michigan Marina Development Commission's 

Technical Advisory Committee, and on the Lake County H i s t o r i c 

Preservation C o a l i t i o n , as w e l l as several other regional plan­

ning boards. I al^o represent Whiting i n i t s p a r t i c i p a t i o n w i t h 

the Four C i t y Consortium, which was formed l a s t summer to evalu­

ate and respond to the CSX Corporation (CSX) and the Norfolk 

Southern Corporation's (NS) proposed plans to acquire Conrail. 

The purpose of t h i s statement i s to describe f o r the Board 

the C i t y of Whiting, to o u t l i n e some of the City's planning 

projects and objectives, and to o f f e r my support f o r the Four 

C i t i e s A l t e r n a t i v e Routing Plan that has been proposed i n t h i s 

proceeding as a means of m i t i g a t i n g the su b s t a n t i a l congestion 

r e l a t e d problems th a t are being caused by extensive r a i l r o a d 

operations throughout northwest Indiana. These problems wculd be 

i n t e n s i f i e d i f the Applicants' a c q u i s i t i o n proposal were approved 

by the Surface Transportation Board without the conditions being 

requested by the Four C i t i e s . 

Whiting i s a r e l a t i v e l y small community located on the 

shores of Lake Michigan at the northwestern t i p of Indiana. The 

I l l i n o i s / I n d i a n a border i s a few miles to our west. Whiting iS 

sit u a t e d to the east of Hammond, to the north of East Chicago, 

and to the west of Gary. Whiting has a population of approxi­

mately 5,100 residents, and i s located on approximately 1.73 
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square miles of land. A large p o r t i o n of Whiting i s dedicated to 

i n d u s t r i a l uses. Approximately two-thirds of the eastern part of 

Whiting i s a zoned i n d u s t r i a l area. AMOCO O i l Company (formerly 

Standard O i l Company) has been our c i t y ' s l a r g e s t employer since 

the r e f i n e r y was f i r s t b u i l t i n the l a t e 1880s. AMOCO presently 

employs approximately 1,400 vijrkers from throughout the metro­

p o l i t a n area. 

The western part of Whiting consists p r i m a r i l y of s i n g l e -

and two-family residences, and a Main S t r e e t - s t y l e downtown 

shopping d i s t r i c t along 119th Street. Whiting boasts i t s beauti­

f u l Lake Michigan shoreline recreation area known as Whiting Park 

as w e l l as the Lake County owned Whihala Beach Park. Whiting 

Park and the Lake County Whihala Beach Park are separated from 

the r e s t of the community by f i v e sets of crossing r a i l r o a d 

tracks. Two of these sets are owned by Conrail, two are owned by 

CSX, and the other i s ov.T̂ 3d by the Elgin, J o l i e t and Eastern 

Railroad (EJE). There are c u r r e n t l y two at-grade r a i l crossings 

t h a t separate Whiting Park and the Lake County Whihala Beach Park 

from the rest of the c i t y . They are located at 117th Street and 

White Oak Avenue and 119th Street and Front Street. 

While a r e l a t i v e l y small community. Whiting has undertaken 

the planning and development of several important long-term and 

large-scale community development projects. Among other things, 

i n the past several years, the Cit y has invested i n major i n f r a ­

s t r u c t u r e and design improvements to our downtown d i s t r i c t on 

119th Street. Combined state and l o c a l resources have been used 
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to improve downtown s t r e e t s , sidewalks, signs, l i g h t i n g u n i t s , 

and landscaping. Whiting i s also preparing to implement the 

Whiting Park Shoreline Improvement Project, which w i l l make 

numerous i n f r a s t r u c t u r e and landscaping improvements at Whiting 

Park, inc l u d i n g the development of a boardwalk, p i e r improve­

ments, and l i g h t i n g and parking f a c i l i t y improvements. The C i t y 

also has invested i n several improvements t o our Whiting Memorial 

Community House, a community center l i s t e d on the National 

Register of H i s t o r i c Places. Most rec e n t l y , the C i t y has begun 

and i s preparing to complete Phase I I I of a three Phase pr o j e c t 

to reconstruct and replace the sewer i n f r a s t r u c t u r e i n the C i t y 

of Whiting. 

The r a i l t r a n s p o r t a t i o n i n f r a s t r u c t u r e present i n Whiting 

consists of a c t i v e r a i l f r e i g h t l i n e s owned by CSX, Conrail, and 

the EJE. Amtrak also provides through passenger service and the 

Chicago Southshore and South Bend Railroad provides nearby 

commuter service to Chicago and other l o c a l i t i e s . Whiting 

c u r r e n t l y has eight highway/rail grade crossings. Seven of these 

are at-grade while only one i s grade separated. 

The Ci t y of W.hiting particip,, tes i n t h i s proceeding through 

i t s a f f i l i a t i o n w i t h the Four C i t i e s Consortium. Besides the 

Ci t y o-̂  Whiting, the other Four C i t i e s Consortium p a r t i c i p a n t s 

are the C i t i e s of Gary, East Chicago, and Hammond. Together wit h 

my c i t y planner counterparts, we have reviewed the Applicants' 

plan f o r the d i v i s i o n of Conrail, and have engaged i n extensive 
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consultations concerning how that plan would a f f e c t our i n d i v i d u ­

a l c i t i e s and northwest Indiana as a whole. 

My review of the proposed d i v i s i o n of Conrail indicates t h a t 

the impact of the Conrail Merger as projected by the Applicants 

would not have a major impact on present r a i l operations through 

the C i ty. The l i n e w i t h the highest amount of t r a f f i c l e v e l s 

through Whiting i s the Conrail l a k e f r o n t l i n e which would be 

acquired by NS. The high e x i s t i n g l e v e l of t r a f f i c on t h i s l i n e 

has been a major concern to us as we have pursued improvements to 

our Whiting Park. This concern extends to Lake County Park 

o f f i c i a l s w i t h regard to t h e i r i n t e r e s t s i n the Whihala Beach 

Park. Til? only access to both parks i n Whiting i s at an at-grade 

crossing t h a t runs across a l l f i v e of the lakeshore r a i l l i n e s . 

P a r t i c u l a r l y on weekends, large numbers of people and boaters 

d r i v i n g to the parks are delayed at t h i s crossing. According to 

the Applicants' plan, the NS l i n e segment from Indiana Harbor t o 

South Chicago passing through Whiting would experience a s l i g h t 

decline i n t r a i n s per day from 57.1 t o 51.2, while the average 

t r a i n size would apparently get longer, w i t h d a i l y t r a i n density 

increasing from 81.3 to 99.5 m i l l i o n tons per day, meaning fewer, 

but longer t r a i n s . 

A recent survey conducted by the Whiting Police Department 

reviewed the number of d a i l y vehicle crossings at Whiting's seven 

at-grade highway/rail crossings. This survey and Indiana Depart­

ment of Transportation Average Daily T r a f f i c numbers show t h a t 

two of Whiting's seven highway/rail grade crossings c u r r e n t l y 
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experience tl;e most s i g n i f i c a n t amount of t r a f f i c congestion. 

These crossings both occur along the east side of Schrage Avenue. 

Average 
Crossing Location Carrier Dailv T r a f f i c 

U.S. 12/20 and Schrage Av. CSX 15,390 
129th Street and Schrage Av. CSX 12,900 

The U.S. 12/20 crossing and the 129th Street crossing 

referenced above are located on the CSX l i n e segment between East 

Chicago and Whiting. Neither of these l i n e segments has heavy 

r a i l r o a d t r a f f i c at present, and the Applicants apparently have 

not announced plans to increase current t r a f f i c levels over these 

Whiting vehicular r a i l r o a d crossing "hot spots." 

Although the Applicants' projections do not i n d i c a t e i n ­

creases i n r a i l t r a f f i c through the City of Whiting, i t i s our 

understanding t h a t these "projections" do not a c t u a l l y r e f l e c t 

growth i n t r a f f i c t h a t the Applicants' expect to occur, but 

merely show how e x i s t i n g t r a f f i c levels w i l l be routed a f t e r the 

a c q u i s i t i o n . For t h i s reason. Whiting remains very concerned 

about p o t e n t i a l r a i l t r a f f i c increases i n both number of t r a i n s 

and t o t a l tonnage per day. 

Despite the plan's apparently n e g l i g i b l e d i r e c t impact on 

the C i t y of Whiting proper, we strongly f e e l that the Applicants' 

proposal w i l l r e s u l t i n serious regional congestion r e l a t e d 

problems t h a t can only be solved through the implementation of a 

region-wide plan. The V e r i f i e d Statements submitted by the 

C i t i e s of Gary, East Chicago, and Hammond describe i n d e t a i l the 

considerable t r a f f i c delays, p o l l u t i o n , and safety problems t h a t 
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are present i n northwest Indiana and t h a t are caused by the 

hundreds of at-grade highway/rail crossings located i n the area. 

Regrettably, the Applicants' proposed t r a f f i c patterns through 

northwest Indiana would only i n t e n s i f y these problems. 

In large p a r t , the Applicants' plan concentrates incremental 

increases i n r a i l t r a f f i c over l o c a l l i n e s with a high incidence 

of highway/rail grade crossings. Meanwhile, l i t t l e of t h i s 

t r a f f i c i s scheduled to move over other l i n e s w i t h a lower i n c i ­

dence of at-grade crossings or tha t are grade separated. From a 

tra n s p o r t a t i o n planning perspective, the Applicants' plan does 

not make l o g i c a l sense. 

The Four C i t i e s are submitting t o the Board an A l t e r n a t i v e 

Routing Plan i n t h i s proceeding. The A l t e r n a t i v e Routing Plan 

would move some of the Applicants' east to west t r a f f i c t h a t i s 

scheduled to t r a v e l over CSXT's e x i s t i n g BOCT l i n e from Calumet 

Park to Clarke Junction, south to Conrail's e x i s t i n g Indiana 

Harbor Belt Railroad l i n e between Calumet Park and Tolleston. 

This t r a f f i c would then t r a v e l across Conrail's e x i s t i n g Porter 

Branch l i n e to Willow Creek and Porter, where i t would connect up 

with i n d i v i d u a l CSX and NS l i n e s . 

The Four C i t i e s A l t e r n a t i v e Routing Plan would s h i f t t r a f f i c 

to less congested highway/rail crossing segments than under the 

Applicants' current proposal. In a d d i t i o n , the Plan would 

eliminate the need to r e i n s t a t e to service an out-of-service l i n e 

from Clarke Junction to Hobart - thus avoiding the a d d i t i o n of 20 

rail/highway grade crossings that would occur under the Applica-
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nts' proposal. The A l t e r n a t i v e Routing Plan also would cause 

minimal d i s r u p t i o n to the Applicants' planned operations and 

require an i n s i g n i f i c a n t amount of l i n e improvements. 

As explained above, the City of Whiting supports the Four 

C i t i e s A l t e r n a t i v e Routing Plan. We strongly f e e l t h a t the 

A l t e r n a t i v e Routing Plan w i l l b e nefit not only Whiting c i t i z e n s , 

but also the residents of the C i t i e s of Hammond, East Chicago, 

and Gary who r e g u l a r l y are delayed at hundreds of congested 

highway/rail grade crossings located throughout northwest I n d i ­

ana. We urge the Board to adopt the Four C i t i e s ' A l t e r n a t i v e 

Routing Plan, We also urge the Board t o exercise continuing 

j u r i s d i c t i o n over CSX and NS a f t e r the Conrail a c g u i s i t i o n as we 

unaerstand i t has done i n the recent Union Pacific-Southern 

P a c i f i c merger so that we can seek r e l i e f from the Board i f the 

t r a f f i c l e v e l s we experience a f t e r the a c q u i s i t i o n are i n f a c t 

greater than projected and have more than j u s t a n e g l i g i b l e 

d i r e c t impact so as to adversely a f f e c t Whiting or the other 

c i t i e s of the Four C i t y Consortium. 
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VERIFICATION 

State of Indiana 

Countv of Lake 
) ss: 
) 

Daniel A. Botich, being sworn, deposes and says that he has read the foregoing 

Verified Statement, knows the contents thereof, and that the same are true as stated except 

as to those statements make on information and belief, and as to those, that he believes 

them to be true. 

Subscribed as sworn to before me 
this dav of October, 1997. 

i 
Daniel A. Botich 
City Planner 

Motarv rub;:: f'.)r Lak Hary Fubi:: for Lake County, Indiana. 
My commission expires '111 ' I 



2 
OB 

2 o 



RICHARD G LUGAR COMMITTEES 
INDIANA * G " I C U L T u n E . NUTf i lT loN, A N O F O f l E S T R v 

CHAIRMAN 
30S HART S E N A T E o r f l C E BUILDING FQHf ir.N R n ATIONS 

W A S H I N G T O N DC 20510 F O R E I G N R E L A T I O N S 
202 224 4814 ^ . ^ . .t S E L E C T C O M M I T T E E 

O N I N T E L L I G E N C E 

lamtcd 3tatc8 Senate 
WASHINGTON, DC 20510-1401 

October 21 , 1997 

The Honorable Linda J. Morgan 
Chairman 
Surface Transportation Board (STB) 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Dear Chairman Morgan: 

We are w r i t i n g to share wi t h you our i n t e r e s t i n the pending 
a p p l i c a t i o n f i l e d by CSX Transportation and the Norfolk Southern 
Railroad r e l a t i n g to the a c q u i s i t i o n of Conrail. The Indiana 
C i t i e s of Gary, Hammond, East Chicago and Whiting (the "Four 
C i t i e s " ) have joined together to express t h e i r concerns about a 
number of p o t e n t i a l public safety issues r e l a t i n g to the 
a c q u i s i t i o n proposal. The Four C i t i e s Consortium has developed 
an a l t e r n a t i v e r o u t i n g plan for the STB to consider. We hope the 
STB w i l l c a r e f u l l y reviev/ the merits of the Four C i t i e s ' 
proposal. 

Located near Chicago and along the southern end of l^il'e 
Michigan, Northwest Indiana serves as a v i t a l economic center for 
manufacturing, trade and t r a n s p o r t a t i o n of the nation's commerce. 
V i r t u a l l y a l l of the r a i l t r a f f i c moving between Chicago and the 
east coast t r a v e l s through Northwest Indiana. A sophisticated 
intermodal network of highway, "'rai 1, a i r and waterway 
tr a n s p o r t a t i o n systems has been developed to move people, goods 
and materials to t i i e i r destinations i n a safe and e f f i c i e n t 
manrier. 

Competitive and e f f i c i e n t r a i l t r a nsportation i s c r i t i c a l to 
the nation's continued economic strength and i s a primary goal of 
the a c q u i s i t i o n plan proposed by CSX and Norfolk Southern. At 
the same time -- as elected o::fic i a l s -- we are interested i n 
balancing economic e f f i c i e n c y with public safety for Indiana 
motorists, residents and c i t i z e n s who l i v e and work i n Northwest 
Indiana. 

The Four C i t i e s Consortium recently commissioned a review of 
the proposed a c q u i s i t i o n to determine the p o t e n t i a l impact the 
proposed route and t r a c k usage could have on public safety and 
tran s p o r t a t i o n e f f i c i e n c y f o r the region. We understand the 
review h i g h l i g h t e d a number of areas where t r a i n t r a f f i c would 
increase along routes with high numbers of at-grade highway-rail 

P H I N T E O O N H E C V C L E D P A P E R 


