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STAY AND EXPEDITED CONSIDERATION REQDEf.TEa"'""-' 

September 22, 1997 

Mr. Vc-non A. Williams, Secretary 
Surface Transportation Board 
Case Control Unit 
ATTN: STB Finance Docket No. 3 3 388 
1925 K Street, N.W. 
Washington, DC 20423-0001 

R«: Finance Docket No. 33388, CSX Corporation and CfoX 
Transportation, Inc., Norfolk Southern Corporation 
and Norfo3k Southern Railway Company — Control 
and Operating Leases/Agreements — Conrail Inc. 
and consolidated Rail Corporation 

Dear Mr. Williams: 

Enclosed please f i n d 
f o r Stay and Appeal from Decis 
Judge Concerning Production of 
Way.Till Sample) to be f i l e d i n 
appeal also embraces a request 
Leventhal's decision at issue 
Board an opportunity t o act on 
his decision through t h a t date 
highly c o n f i d e n t i a l and are be 
seal. 

CSX/NS-81 (Applicants' P e t i t i o n 
ion of Presiding Administrative Law 
Masking Factors Used i n ICC/STB 
the above-referenced docket. This 
tha t the Board stay ALJ 

beyoi-<d 5:00 p.m. today t o give the 
t h i s appeal. The ALJ has stayed 
and time. Exhibits A and B are 

ing submitted separately under 

Accompanying t h i s l e t t e r are 25 copies ot CSX/NS-81, as 
well as a formatted WordPerfect di s k e t t e . 

Thank you f o r your assistance i n t h i s matter, 
contact me (202-973-7603) i f you have any questions. 

Please 

EnclosuriKP 2 ? 1997 

Sincerely, 

derald P. Norton 



CSX/NS-81 

EXPEDITED ACTION AND STAY REQUESTED 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY \, 

—CONTROL AND OPERATING LEASES/AGREEMENTS— V' 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB FINANCE DOCKET NO. 3 3 388 

APPLICANTS' PETITION FOR STAY AND APPEAL FROM 
DECISION OF PRESIDING ADMINISTRATIVE LAW JUDGE 

CONCERNING PRODUCTION OF MASKING FACTORS 
USED IN ICC/STB WAYBILL SAMPLE' 

Applicants^ submit t h i s j o i n t b r i e f i n support of t h e i r 

p e t i t i o n f o r stay and expedited appeal from an Ui-«precedented 

decision of Presiding Administrative Law Judge Leventhal ("ALJ") 

re q u i r i n g them t o produce a category of uniquely c o n f i d e n t i a l 

information as to which there are strong public p o l i c y reasons 

fo r c o n f i d e n t i a l i t y : the "masking factors" used by Applicants i n 

repo r t i n g revenue as part of the Board's Waybill Sample program. 

These factors have been used f o r over a decade to pr o t e c t the 

c o n p e t i t i v e l y s ensitive, highly c o n f i d e n t i a l , deregulated rates 

'This Appeal 1 embraces a request t o continue the stay of the 
r u l i n g under appeal beyond Monday September 22 at 5:00 p.m., 
through which tin;e the Presiding Administrative Law Judge stayed 
his own r u l i n g , pending a Board decision on t h i s Appeal. 

'"Applicants are CSX Corporation and CSX Transportation, Inc. 
("CSX"), Norfolk Southern Corporation and Norfolk Southern 
Railway Company ("NS") and Conrail Inc. and Consolidated Rail 
Corporation ("Conrail"). 



i n contracts between shippers and r a i l c a r r i e r s . They are not 

relevant t o any legitimate issue i n t h i s c o n t r o l proceeding, and 

t h e i r forced disclosure would seriously harm an important element 

of the Board's e f f o r t s t o gather useful transportation data while 

pr o t e c t i n g the security of highly c o n f i d e n t i a l , s t a t u t o r i l y 

protected, shipper-railroad contract rate and revenue data. 

The ALJ has imposed a stay of his decision only u n t i l 

5:00 p.m., Monday, September 22. Applicants request that the 

Board stay the ALJ's r u l i n g f o r the l i m i t e d period required t o 

consider t h i s appeal and issue a cecision.' As explained below, 

f a i l u r e to do so could r e s u l t i n irreparable harm t o Applicants, 

t o t h i r d p a r t i e s whose c o n f i d e n t i a l rate information would be put 

at r i s k , and t o the public i n -irest, f o r there i s no e f f e c t i v t . 

way t o "unring the b e l l . " Applicants also have a strong 

l i k e l i h o o d of p r e v a i l i n g on the merits. On the other side ACE 

U t i l i t i e s waited months before seeking t h i s discovery and w i l l 

not be s u b s t a n t i a l l y harmed by the b r i e f d-Jlay involved. Cf. 

STB Finance Docket No. 32760, Union Pac. Corp.. — Control and 

Merger — Southern Pac. Corp.. Sl i p Op. at 3 n.8 (served Sept. 

27, 1996) ( c i t a t i o n s omitted) (request f o r stay pending request 

f o r j v d i c i a l review of a Board decision). 

I n the i n t e r e s t s of expedition. Applicants incorporate 

by reference and r e l y s u b s t a n t i a l l y on the b r i e f they f i l e d i n 

'The decision from which t h i s appeal i s taken was issued 
o r a l l y a f t e r discovery conferences on September 17 and 19, 1997, 
Relevant pages from the t r a n s c r i p t of those confei ences are 
attached as Exhs. A and B. The ALJ granted the l i m i t e d stay 
without prejudice t o any f u r t h e r stay request t o the Board. 
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opposition to the motion by various jointly represented parties 

("ACE U t i l i t i e s " ) * to compel production of their broader request 

for a l l masking factors (Exh. F), which the ALJ granted in part 

and denied in part. 

For the reasons discussed below and in our brief to the 

Mjr, the ALJ's decision reflects a clear error of judgment, and 

results in manifest injustice, because i t requires disclosure of 

extraordinarily confidential information integral to the efficacy 

of an important Board program, without any showing of relevance. 

ACE U t i l i t i e s already can themselves produce the functional 

equivaie-it of the data the ALJ compelled, and have shown no need 

for Lne further precision that the masking factors would provide, 

conceding that they would be only "marginally helpful" in 

confirming analyses they have done themselves. 

I . BACKGROUND 

A. The ICC/STB Wavbill Sample 

This appeal concerns a threat lo the integrity of the 

Board's imporcant Waybill Sample program. The ICC usefully 

described the Waybill Sample: 

The waybill sample i s a source for reliable and 
comprehensive information on r a i l carload freight 
t r a f f i c flow and characteristics. As a result, i t has 
multiple users and usages.'' The Commission uses he 
waybill sample data for many projects and studies 
Moreover, the Commission takes o f f i c i a l notice of the 
waybill data in agency proceedings. 49 C.F.R. 

•"The ACE U t i l i t i e s group consists of Atlantic City E l e c t r i c 
Company, American E l e c t r i c Power, Delmarva Power and Light 
Company ("Delmarva"), Indianapolis Power and Light Company i nd 
Ohio Valley <Joal Company. 
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1180.4(h)(6). The waybill sample i s used by other 
Federal agencies and also by States as a major source 
of information for developing State transportation 
plans. In additior, non-go\ernment groups sometimes 
seek access to waybill data. 

'̂The waybill sample has been used for m?.ny purposes 
which include: (1) studies of the impact of mergers 
and deregulation, (2) analyses of r a i l t r a f f i c flows 
and patterns, (3) studies of movements of hazardous 
m.tteria.s, coal and other commodities, (4) development 
ot marketing studies, (5) development of freight car 
manufacturing plans, (6) development of information for 
verified statements to be submitted in ICC proceedings, 
(7) development and update of State r a i l plans, and (8) 
development of information for use in academic research 
projects. [Ex Parte No. 385 (Sub-No. 2), Procedures on 
Release of Data From the ICC Wavbill Sample, served 
Jan. 8, 1986 (footnote omitted).] 

That description i s s t i l l apt today: 

Collected for regulatory purposes by the ICC (now the 
STB), the Carload Waybill Sample receives broad 
application of use in rate cases, development of 
costing systems, productivity studies, market dominance 
and merger studies, and deregulatory evaluations. In 
addition, the sample :s often used as a tool for 
studies of r a i l t r a f f i c dumographics. [HAR, User Guide 
For The 1996 Surface Transportation Board Wavbill 
Sample 13 (1997) f"Ut;er Guide") . 1 

In response to concerns regarding the potential release 

of sensitive contract rate information at a time when the ICC 

desired continued accuracy in revenue related data, in 1986, the 

ICC altered i t s method of contract revenue data collection: 

railroads were allowed to "disguise" their contract revenues by 

factoring them Ly a scalar value at the three-digit STCC level. 

Carriers employing this contract revenue masking technique 

provide the agency with a table indicating that a l l waybills with 

a "calculated rate flag" have their revenues scaled up or down by 
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the table factor corresponding to the waybill three digit STCC. 

Id. at 6. 

These contract revenue factor tables are highly 
confidential — known only between the reporting 
railroad and the STB. Moreover, these data are 
u t i l i z e d by the STB only for internal analyses. These 
factored values are never provided to the Sample 
contractor and are not reflected in reported revenues 
in either the Master or Public Use f i l e s . [Id.1^ 

In other words, no one but the railroad and the Board 

knows the actual masking factor. Access to the Waybill Sample i s 

governed by Board regulations imposing s t r i c t requirements for 

protection of the highly confidential data i t includes. 49 

C.F.R. 1244. Applicant? understand that the agency has never 

disclosed a railroad's nidsking factors to a third party. 

B. The ACE U t i l i t i e s Request 

This appeal involves another prong of an overreaching 

discovery i n i t i a t i v e begun by ACE U t i l i t i e s three months ago, 

which the Board i t s e l f described as "extraordinary." Decision 

No. 17 at 2. The f i r s t phase included, among other things, a 

request for Applicants' 100% t r a f f i c tapes concerning a l l 

movements of any kind since 1978.* The ALJ ruled substantially 

*"In essence, the calculated rate flag method of data 
security allows railroads to mask contract revenues, while 
allowing the STB to internally u t i l i z e the most accurate couv -act 
rate data available in i t s calculation of the Cost Recovery 
Percentage and the Productivity Adjustment Factor to the Rail 
Cost Adjustment Factor." User Guide at 6. 

'^he i n i t i a l request also made an "extremely broad" demand 
for document production. Decision No. 17, at 2. In addition, 
various of the u t i l i t i e s included in the ACE U t i l i t i e s group have 
also served their own substantial individual discovery requests. 
See ACE-7; AEP-4; Delmarva-1; Delmarva-2; Delmarva-3; IP&L-l; 
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against the ACE U t i l i t i e s request on July 16, 1997, requiring 

that such t r a f f i c data be produced only with respect to movements 

to the ACE U t i l i t i e s destinations solely served by Conrail, and 

for only specified portiors of the past two decades, finding the 

t r a f f i c data requested concerning other movements insufficiently 

relevant to be discoverable in this proceeding.^ In Decision No. 

17, the Board affirmed that ruling, noting that even the 

information required to be produced was of "marginal relevance." 

Id. at 2. 

Two months later, the ACE U t i l i t i e s are now making 

another extraordinary effort to get at the revenueu earned by the 

railroads under their confidential contracts with other shippers; 

they made the present discovery request for Applicants to 

disclose a l l of their masking factors user" in connection with the 

Waybill Sample since 1978 (Exh. D) 

Applicants made an expedited 5-day objection 

summarizing the substantial grounds why this unprecedented 

request was totally objectionable (CSX/NS-74, Exh. E). ACE 

U t i l i t i e s f i l e d a motion to compel, which failed to address the 

IP&L-2. 

^In a separate ruling the ALJ extended this ruling to 
Indianapolis Power & Light, now a member of the ACE U t i l i t i e s 
group but not a party to i t s original request. 

"Evidently ACE U t i l i t i e s ancl their consultants had not 
sought this information when they sought access to other waybill 
sample data from the Board pursuant to the Board's regulations 
concerning access to and use of Waybill Sample data in formal 
Board proceedings (9/17 Tr. 6-8, 11). See 49 C.F.R. 
§ 1244.8(b)(4). 
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substantial issues the objection raised. Exh. C (without 

attachments). Applicants f i l e d a brief in opposition to the 

motion, furthei explaining in the limited time available the 

substantial objections to the motion (CSX/NS-4, Exh. F ) . 

C. The ALJ's Ruling 

At hearings on September 17 and 19, 1997, ACE U t i l i t i e s 

had to concede that the information in question was highly 

confidential (9/17 Tr. 12). The ALJ properly rejected the 

request to the extent that i t sought information as to shippers 

other than the ACE U t i l i t i e s ' destinations served by Conrail (as 

to which his prior orders requiring production of t r a f f i c tape 

data had been limited) (9/17 Tr. 57-59; 9/19 Tr. 45-47). 

As to movements to ACE U t i l i t i e s ' destinations the 

outcome was — regrettably — different, notwithstanding ACE 

U t i l i t i e s ' failure to articulate a substantial rationale for 

disclosure of th i s uniquely sensitive data. ACE U t i l i t i e s 

counsel acknowledged that their consultants already had the 

actual revenue on the tapes provided in response to the ALJ's 

prior orders and also had the masked revenue for the waybills 

included in the Waybill Sample (9/17 Tr. 41-42, 46, 55). Indeed, 

ACE U t i l i t i e s counsel indicated that the consultants had already 

compared the two data sets and determined the differences, which 

reflected the result of applira'wion of the masking factors (9/17 

Tr. 41-42) . Counsel also conceded that having Applicants do the 

same thing, or producing the masking factors, for movements to 

the ACE U t i l i t i e s destinations for which t r a f f i c data had been 
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produced pursuant to the July 16 ruling (which i s what the ALJ 

ordered), could be only "marginally helpful" to check the 

calculations they had already done (id. at 42). Indeed, as a 

logical matter, the only value that ACE U t i l i t i e s could realize 

from securing Applicants' masking factors would be to f a c i l i t a t e 

the unmasking of revenues from shipments other than those that 

the ALJ had previously found relevant to this prcoeeding." 

Nevertheless, despite the unique nature of this highly 

confidential information, and without balancing the risks of 

disclosure against ACE U t i l i t i e s ' insubstantial need for the 

information, the ALJ required Applicants to disclose their 

masking factors applied to ACE U t i l i t i e s movements included in 

both the Waybill Sample and their prior production of t r a f f i c 

data (9/1° Tr. 45-47, 50). In addition, because Conrail couli 

document only the masking factors being applied currently or 

recently, the ALJ ordered Conrail, for the prior years back to 

1988, to do the same type of comparative special study that ACE 

U t i l i t i e s ' consultants could do (and had evidently done). using 

the t r a l f i c data previously produced to ACE U t i l i t i e s (containing 

some 30-40,000 waybills for each year) and the Waybill Sample 

(id. at 10-12). The ALJ stayed his order to produce the masking 

•̂ The nature and frequency of changes in the masking factors 
over time vel non are of course themselves highly confidential 
items. Without disclosing the nature of the masking factors 
Applicants are unable prudently to address the relationship 
between the differences that would be derived from a comparison 
of the revenue numbers that would appear in the two sources of 
data and che masking factors themselves. 
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f a c t o r s themselves u n t i l 5:00 p.m. Monday, September 22 ( i d . at 

50) ."̂  

I I . ARGUMENT 

The decision of the ALJ should be reversed because i t 

r e f l e c t s "a clear error of judgment" and creates a "manifest 

i n j u s t i c e . " 49 C.F.R. S 1115.1(c). As explained i n Decision No. 

34, served Sept. 18, 1997, the ALJ was required to balance the 

extraordinary c o n f i d e n t i a l i t y of the masking factors against the 

absence of any legitimate basis for f i n d i n g the information 

necessary and relevant t o t h i s proceeding. He f a i l e d t o do so 

properly. 

Only days ago, the Board restated the standard 

governing discovery requests seeking c o n f i d e n t i a l information. 

Thus, Decision No. 34 states (at 2 n.9): 

We note t h a t the standard against which the relevance 
of commercially sensitive information should be judged 
may be we l l highar than the standard against which the 
relevance of less sensitive information should be 
judgec. Disclosure of e x t r a o r d i n a r i l y sensitive 
information should not be required without a ca r e f u l 
balancing of the seeking party's need f o r the 
information, and i t s a b i l i t y to generate comparable 
information from other sources, against the l i k e l i h o o d 
of harm t o the disclosing party." 

'°The required special study by Conrail comparing the 
thousands of i t c v.'aybills i n the two data sets w i l l take at least 
several days t o complete. The appeal and stay request apply t o 
th a t p o r t i o n of the r u l i n g as w e l l . 

"As Decision No. 34 i t s e l f indicates, t h i s s t r i n g e n t 
standard applies even where the information sought i n discovery 
would be subject t o the protective order governing t h i s 
proceeding. 

- 9 -



The disclosure sought here involves not only 

extraordinarily sensitive confidential information in the form of 

the masking factors, but a wealth of such information about rates 

for particular movements foi other shippers which could be 

revealed or put at risk by disclosure of the masking factors. 

Yet here, while the ALJ properly denied the ACE requests for the 

broader disclosure of other information, he committed a clear 

error of judgment in requiring disclosure of the masking factors 

that might relate to or disclose that information. 

The ALJ did not find, and ACE U t i l i t i e s have not shown, 

any "need" for the masking factors ordered to be disclosed. 

There could be no showing of a need for such data to determine 

mere precisely the rates paid by ACE U t i l i t i e s for the 

transportation of coal to Conrail-served plants; they know that 

from their own records, and Applicants have alreadv been required 

to produce to them the actual t r a f f i c tape data for those 

movements to Conrail served destinations. Moreover, as noted, 

ACE U t i l i t i e s have available the two data sets that permit them 

to compare waybill sample reported contract revenues with actual 

waybill revenues for their movements, and they could say no more 

than that having th-i actual masking factors or data the ALJ 

required to be produced might be "marginally helpful." 

The only semblance of a reason proffered by ACE 

U t i l i t i e s for disclosing the masking factors used fo;- their 

movements included in the prior data produccion and the Waybill 

Cample was that cne e oarent discrepancy had been discovered 
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where the masking factor had evidently not been applied i n the 

w a y b i l l sample (9/17 Tr. 41-42, 55; 9/19 Tr. 19, 33). The 

masking factors are not needed t o resolve f o r ACE U t i l i t i e s any 

"discrepancy" with regard t o t h e i r own t r a f f i c , '."hey have t h a t 

information. They can also compare f o r themselves the unmasked 

revenues f o r t r a f f i c t o t h e i r u t i l i t i e s with the masked revenues 

f o r the same t r a f f i c on the Waybill Sample. I n any event, the 

p o s s i b i l i t y of resolving even a few such discrepancies out of 

thousands of w a y b i l l samples i s an i n s u f f i c i e n t l y s u bstantial 

j u s t i f i c a t i o n f o r disclosure of such uniquely s e n s i t i v e 

information as the masking factors. 

The only other apparent asserted need f o r the masking 

factors would seem t o be ACE U t i l i t i e s ' desire f o r more 

information about the parMcular revenues and rates on movements 

to other shippers or destinations t h a t might be subject t o the 

same masking factor (e.g.. t o competing u t i l i t i e s f o r whom the 

same f a c t o r might have been used t o mask revenue data), which 

would i t s e l f disclose information about t h e i r r a t e s . W h i l e 

such a "need" may have been encompassed by ACE U t i l i t i e s ' quest 

f o r information about how CSX and NS set t h e i r rates (9/17 Tr. 

21,39-40), i t i s not a need that the ALJ endorsed or purported t o 

be t r y i n g t o meet. To the contrary, he repeatedly and q u i t e 

properly said t h a t he was not allowing discovery as t o rates or 

prices t o other shippers or t o destinations not at issue i n t h i s 

'̂ The precise factors and t h e i r configuration are themselves 
highly c o n f i d e n t i a l . 
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proceeding (9/17 Tr. 57-59; 9/19 Tr. 17-19). And in Decision No. 

17, the Board e x p l i c i t l y held that the ACE U t i l i t i e s ' 

"extraordinary discovery request" for data concerning the t r a f f i c 

of other u t i l i t i e s "was not j u s t i f i e d . " 

Moreover, since the waybill data are f i l e d by the 

terminating carrier, and the prior t r a f f i c data were required 

only for movements to certain destinations served by Conrail, a l l 

of the waybills included in the sample and subject to a masking 

factor would be movements terminating on Conrail. Yet 

information about Conrail's confidential contract rates to other 

shippers would not serve ACE U t i l i t i e s ' stated need for 

information about how CSX or NS i s likely to set their rates to 

ACE U t i l i t i e s or others i f the transaction i s approved even i f 

the ALJ had endorsed that rationale rather than rejected i t . The 

issue of how CSX and NS negotiate contract rates i s not relevant 

to whether any particular u t i l i t y would suffer competitive harm 

as a result of the proposed transaction. See STB Finance Docket 

No. 32760, Union Pac. Corp.. — Control and Merger — Southern 

Pac. Corp.. Slip Op. at 98-100 (served Aug. 12, 1996), (the 

"single and essential standard of approval" for a control 

transaction " i s that the [Board] find the [transaction] to be 

^consistent with the public interest'" by "balanc[ing] the 

benefits of the merger against any competitive harm that cannot 

be mitigated by conditions" (emphasis added)). 

As to the other factors identified in Decision No. 34, 

ACE U t i l i t i e s have the a b i l i t y to "generate comparable 

- 12 -



information from other sources," and have already done so. Their 

consultants also have the a b i l i t y t o conduct a Waybill Sample 

study without the need f o r the masking f a c t o r s , as those 

consultants and others have done f o r many years i n control and 

other types of proceedings. The Board's rules and precedents 

concerning the use of the Waybill Sample do not contemplate t h a t 

the maskxng factors w i l l be re"ealed t o persons who request t o 

use the Waybill Sample. The ACE U t i l i t i e s consultants thus 

apparently did not even ask the Board s t a f r t o reveal the masking 

factors when they asked f o r the Waybill Sample under the Board's 

rules at 49 C.F.R. 1244." To the contrary, what i s contemplated 

i s t h a t the Waybill Sample w i l l be used i n i t s masked form f o r 

purposes of presenting evidence i n Board proceedings. Precisely 

to ensure that the data are not unduly skewed by the use of 

masking fa c t o r s , those factors are supplied t o the Board s t a f f i n 

confidence. 

The notion t h a t the factors need to be revealed i n 

order t o conduct a meaningful Waybill Sample study i s not only 

unprecedented, but contrc^y t o the whole purpose of having 

masking factors i n the f i r s t place. I n short, the ACE U t i l i t i e s ' 

request would undermine the c o n f i d e n t i a l i t y p o l i c i e s underlying 

''The consultants may not have done so because they may have 
assumed that the Board s t a f f would not granted them access t o tha 
masking factors had they requested them. The f a c t t h a t the Board 
s t a f f has never, t o Applicants' knowledge, revealed the masking 
factors t o any party t o a Board pro- -'^iing f u r t h e r demonstrates, 
that t h i s Appeal should be granted — p a r t i e s should not be 
e n t i t l e d t o obtain through discovery t h a t which the Board would 
not allow them t o obtain through the section 1244 procedures. 
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the maintenance ot the Waybill Sample and undoubtedly give r i s e 

t o doubts i n C.-\e r a i l r o a d and shipper communities as t o the 

a b i l i t y of r a i l r o a d s t o protect the c o n f i d e n t i a l r a i l contract 

rates (which the Board and the statute recognize as being 

e n t i t l e d t o special protection) while at the same time 

p a r t i c i p a t i n g i n the Waybill Sai!>ple program.'* Thus, important 

public p o l i c i e s underlying the Waybill Sample program are at 

stake here. 

The discovery required here e n t a i l s not only a r i s k of 

"harm t o the disclosing p a r t [ i e s ] " but a r i s k of sub s t a n t i a l harm 

to t h i r d p a r t i e s — competing u t i l i t i e s and other r a i l r o a d s and 

shippers; t o an important agency program; and t o the public 

i n t e r e s t . However, the ALJ's decision allowing discovery 

r e f l e c t e d no consideration or proper weighing of these important 

countervailing interests.'^ I t r e f l e c t s a clear error of 

judgment and r e s u l t s i n manifest i n j u s t i c e . 

CONCLUSION 

For the reasons stated above and in Applicants' 

attached brief in opposition to the motion to compel, the Board 

'*£ee 49 U.S.C. Section 11904. 

"At the outset the ALJ declined t o give any consideration t o 
whether ACE U t i l i t i e s had made any request f o r the masking f a c t o r 
information from the Board pursuant t o i t s regulations, or 
whether such a request, i f made, had been denied (9/17 Tr. 13, 
36). Thus, the ALJ evidently thought i t a matter f o r the Board, 
on t h i s appeal, t o consider the re"*ationship of t h i s discovery 
request t o the Board's Waybill Sample program, the ro l e of the 
Board's procedures f o r requesting access to Waybill Sample data, 
and the possible adverse e f f e c t of the disclosures required on 
the Waybill Sample program. 
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should reverse the ALJ's ruling and preserve the long-standing 

total confidentiality of the Waybill Sample masking factors.'* 

Respectfully submitted. 

JAMES C. BISHOP, JR. 
WILLIAM C. WOOLDRIDGE 
J. GARY LANE 
JAMES L. HOWE I I I 
ROBERT J . COONEY 
GEORGE A. ASPATORE 
Norfolk Sonthern Corporation 
Three Commercial Place 
Norfolk, VA 23510-9241 
(757) 629-2838 

RICHARD A. ALLEN 
ANDREW R. PLUMP 
JOHN V. EDWARDS 
PATRICIA E. BRUCE 
Zuckert, Scoutt 
& Rasenberger LLP 

888 Seventeenth Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 
(202) 298-8660 

JOHN M. NANNES 
SCOT B. HUTCHINS 
Skaden, Arps, Slate, Meagher 
& Flom LLP 

1440 New York Avenue, N.W. 
Washington, D.C. 20005-2111 
(202) 371-7400 

Counsel for Norfolk Southern 
Corporat'on and Norfolk 
Southern Railway Company 

TIMOTHY T. O'TOOLE 
CONSTANCE L. ABRAMS 
Consolidated Rail Corporation 
Two Commerce Square 
2001 Market Street 
Philadelphia, PA 19103 
(215) 209-2000 

PAEfL A. CUNNINGHAM 
GERALD P. NORTON 
Harkins Cunningham 
1300 19th Street, N.W. 
Washington, OC 20036 
(202) 973-7600 

Counsel for Conrail Inc. and 
Consolidated Rail Corporation 

MARK G. ARON 
PETER J. SHUDTZ 
CSX Corporation 
One James Center 
901 East Cary Street 
Richmond, VA 23219 
(804) 782-1400 

P. MICHAEL GIFTOS 
PAUL R. HITCHCOCK 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville, FL 32202 
(904) 359-31)0 

'*If the Board were to allow this discovery to proceed, i t 
should at a minimum provide that the data disclosed may not be 
used tc unmask revenues or rate information on movements to 
shippers other than the ACE U t i l i t i e s ' destinations for which 
Applicants previously produced • affic data pursuant to the ALJ's 
prior rulings. 
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DENNIS G. LYONS * / " 
RICHARD L. ROSEN 
PAUL T. DENIS 
Arnold & Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 
(2C2) 942-3000 

SAMUEL M. S:.PE, JR. 
DAVID H. CCrURN 
Steptoe & Johnson LLP 
133 0 Connecticut Avenue, N.W. 
Washington, D.r:. 20036 
(202) 429-3000 

Counsel for CSX Coroccation 
and CSX Transportation. Inc. 

September 22, 1997 
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LEBOEUF, LAMB. GREENE & MACRAE 
L.L.P 

* urn - : s L : » a : i f f ' * » ^ i m - t r IhCi-UDiNB m O r W O H ^ i . c=««0»A'-'O«i» 

v\.ASH(r,GTOr<; W A S H I N G T O N . D C 2 0 0 O 9 - 5 7 2 S PIT ' -Seu«»0»< 

ALSANT „0« •••••OOO COH-WANO Ol 
« A t r L A K * C ' T r 

- t ; . 5 i t * • « . / - r A 6 , . ^ . . . e , e * i . » a c o . o » SAN r R A N C l S C O 

-A i«>» iS«u<»o M O S C O W 

H A B T r c R C w - , r c i . « e i » C C - C A L A i ^ U T Y 

JACKSCNVi.tC (J02> H«-i058 • .J^a^m^^ 

ScptrabCT 12, 1997 

VIA DELHTRY and FACSEVflLE 
Tiic Honorable Jacob Lrvesftai 
Presiding Adminiscrative Law Judge 
Federal Energy RcguUiory Commission 
888 First Street, N.E.. Suite IIF 
Waihingtoo. D.C. 2CW26 

Re; STB Finance Docket No. 33388 Request for Discovery 
rnr,fer-02e QP Wgf<n«;?yiav. .«>ffr̂ «'Tn>Tfft- 17. 1997 

Dear Judge Leventhal: 

On behalf of Amencan Electric Power. Atlsatk City Electric Company, 
Delinarva Power & Ligiit Coirpeny, Indianapolis Power & Ligt: Company, and The Ohio 
valley Coal Cornpan- {'AEP, fiLaL"), w« iiereby rexjiiest a discovcr>' ccnference for 
Wednesday, SepTcnKt 17 a: any time convenient tc Ycur Hcaor to discuss Applicants' Lutial 
Objections fCSX̂ NS-74)ccopy enclosed for Your Honor's convcuicoce) to ACE, SUL'S 
Second Set of Intcrrojarnries and Request for Producticn cf Documents to Applicants (ACE, 

I ) The -eason I am requff-̂ ing a discovery conference for next ffiedneaday is that the 
deposition of CSX ajainnari anil (,E0, John W. Sncw. has long been scbedul«j for Thursday. 
Stptcmber 18. ar̂  I am expected to be the lead counsel to begin the deposition of Mr. Snow. 
I do not wish to interfere with tbe scheduling of that deposiuon. 

Ia their second set of discovery rtqtasts, ACE, filiL propounded one interrogatory 
and flns document request seeking the sonsalled "revenue maslang factors" applicable to the 
-1 % Waybill Saxplcs' filea with the ICC/STB for the years 1978 thixmgh the tnost recently-
filed ume period for Conrail, CSX, and Norfolk Southern. The reason ACE. c l ^ are 
seeking these masking factors is because the revenues tha: appear cn the Waybill Samples are 
delibcratelv alTcreti because they arc commercially sensitive, and thus subject to the highly 
coofideniiar in the cootcxi of the Protective Order in this proceeding. Our experts have _ ^ 
decided tc attempt to develop their evidence by suppieaaentng the reUtively few "data poinis 



The Honorable Jacob Leventhal 
September 12, 1997 
Page' "age ̂  • » v, *f ttiTie in" 
^ h.ve obtained from Applicants for cnir ^f^^^X'gStSS'J^^^^^^^ 
Z^^^ fron. the Waybill ^^L^ '^"^T 
to presenting evidence before the ICC^STB and mC^Q _^ ^ ^^^^ 
U ^ l y thousands of such ^^^>^'^ZT,';^oJ^^^^ of discovery requests was ii«ended 
maintaining the Waybill ̂ "^^^^^^^^^s^J^ToZi ihc evidence we present to the Bo-̂ d 
merely to proside the "revenue masking ^^'''^'^.^^^r^lic2m can hardly object to domg 
SLat the ™ Applicants are l ^ J ^ ' ^ ^ t ^ s ^ US to rely on the 
so becaase they responded to our carher ^̂ Ĵ̂ ?̂ "?̂ ^̂  I ^ ĵ iy i6 oral argument 
WavWl Samples, mstead of their own ^^""^^^^^^''^^^^^ traffic 
^ L e Your Honor! (Mr Alle^ " T ^ ̂ ^̂ ^̂ ^̂ ^̂ ^ McBr.de has 
iriormarion that is certainly reflect̂  ^ S ^ l \ 7 Z n ^ l c back to 1978 and get a sampling 
tuu access to. He could go f \ ^ Z y encloŝ  for Your Honor's convemence). 
of all these raovcmcnis that way. ) Tr. lue <copy c«u 

acuCTi- is w more l:g.!oiate Dan aeir ra^""" »• disposal of ia D«u.on 

NO. M (served Sepsmter 5. '"2;^^'^^^H* » ord« App.icams» provide the 
NO, 32 (sen-=l ';"°^|,;^er irwL ftev „e due under te Discov^y 
revenue maicng f*^^ b> tnoay, ocpu^iu^ 
Guidelines. 

Respectfully submitted, 

Michael F. Mcande 
Brian D. O'NcUl 
BniccW. Neely 
Linda K. Brcsfgin 
Brenda Duxham 
Joseph H. Fagan 

r̂innrir nr ̂ '"^^ -̂̂ g™^ ,̂, 
pplmnrvaCflflTT fff TifF^^™"̂ ' 

Enclosures 

cc: (w/o ends.) Rcsm=tec Service List 
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ACE, a l . - l l 

UNITED STATES OF AMERICA 
DEPARTMENT DF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Dccket No. 33333 

CSX CORPOR.\TION AND CSX TRANSPCRTATICN, INC. , 
NORFOLK SOUTHERN CORPOFATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASE/AGRSEl'IENTS--
CONRAIL INC. AND CONSOLIDATED SAIL CORPORATICN 

XTuAMTIC CITY ELBCTRIC COMPANY, EZ-AL^'^ 
SECOND SST CF IM7CRRO<3ATORIES AMD REQUEST POR PRODUCTION OF 

DOCnHZMTS TO A£>PIiICAI«TS 

ro .• csx csx 
c/o Drew A. Harker, Esq. c/o David H. Cobum, Esq. 
Arnold k Jr-crcer ttepcoe St Johnson, i^.ij.e. 
555 Twelfth Street, N.w. 1330 Connecticut Avenue, N.W. 
Waehir.gccn, D.C. 2C004-12C2 Washington, D.C. 20036-l~95 

Norfolk So\:thern Conrail 
C/O Jcn.i V. Eawards, Esq. c/o Gerald ?. Norton, Eeg. 
Patricia Bruce, Esa. Harkins Cunninchan 
Zucksrt, Scsutt k 13 00 Nineteenth Street, N.w. 
Eft»enoerger, L.h.S. Cuite 600 

888 Seventeenth Street, N.W. Washington, D.C. 20036 
Waahington, D.C. 20036-3939 

PuLBuai.L L.; 49 C.f.R. SS 1114 .21-llK 31 and the 

Discovery Guidelines entered pursuant to the order dsted June 27, 

1=*S7 ('-DiscoverY Guidelines"), Atlantic City Electric Company, 

A-nericar. E-ectnc Pcwer, Delmar\'a Power t Light Company, 

Indiir.apclic Pow«r & Light Company, and Th« Ohio Vall«y Coal 



iOM llrOIU: lAi'i DC THv,Ir i' '1:-' .VC. llil: 

rntnpany ("ACE, flt-al." ) h«r«by c-obtiit t h i s Second Set of 

Interrogatories and Request Cor Production ot Documents 

; "Discovery Requests"! to App;.icant£. 

DEFINITIONS AMD INSTRr7C"Tr:-NC 

The f o l i f w i n c d e f i n i t i o n s and instructicns apply and 

aie incorporated i n t o each Ciocovery Request as ch.Qugl: f u l l y net 

f o r t h therei.i: 

1. "Applicants " "you," or "ycur," CSX Corporation 

("CSXC";, CSX Transportation ("CSXT"', Norfclic Southern 

Corporation ("NSC";, Norfolk .̂ irsTrrhern Rsilway Company t "NSRC") , 

Cw-ziidil l i i t . <"CRI") and Consolidated Rail corporation ("CKL'"), 

i n d i v i d u a l l y and c o l l e c t i v e l y and any d i v i e i s n thereof (and 

includes present or former directors, o f f i c e r s , etr.ployees and 

agencsi together with any parent, subsidiary, or a f f i l i a t e d 

corporation, partncrohip, or ether leafal e n t i t y , including a l l 

predecessor railroads. 

2. "Application" means the Railroad Control 

Application, Finance Docket No. 33368, f i l e d by Applicants on 

June 23. 1<?97. 

3. "Norfolk Southern" means Norfolk Southern and a l l 

c£ I t s predeoesscr railroads. 

4. "CSX" neans CSX and a l l of i t s predecessor 

railroads. 



5 . "Conrail" m«an.s Conrail and a l l of iza predececoor 

railroads -

6. "Document" means any and a l l writings ar.d 

recordings as defined in Rule 1001 of the Federal Rules of 

Evidence, ir.cludinq drafts, tvpmqs, printings, minutes, tapes, 

r'-cordmgs, or other e l e c t r o n i c c o x p i l a t i o n o , c r copies or 

reproductions therecf, in the possession, custody, or ccntrol of 

Applicants. 

"ldent_fy" or "identification' mems: 

». W'f.'n r»sp*»rt- m s» r,a*:M-̂?»3. person, his or har 

»i<»iue â id w,uiieiiL us ItmL kaywn home and business a<lare.3S 

(including street nanie and nutnter, c i t y or town, state, zip code, 

ar.d telephone nurnber) , and his or her last known ;oc t i t l e or 

position. 

b. With respect to a person other than a natural 

person, i t s l u i i nare and type of organization, the address of 

i t s principal place of business (including street name and 

number, c i t y or town, state, zip code, and telephone number), and 

the jurisdiction and place of i t s incorporation or organization. 

Wic-i ittippsiuL I.U t± docuuiJi.L, Lli« i-yp«s 

document (e.g.. le t t e r record, l i s t , memorandum, report, 

depceition transcript;, i t s date, t i t l e , and contents, the 

identification cf the person who prepared the dccutrent, the 



i.denrificatisn of the parson for whom the docua.ent waa t.xt;£.<tfed 

or to whom i t was ceiivered, and the identification o£ the person 

who has possession, custody, or control over the docunent. 

8. -Rslats" cr "relating" or "related" to a given 

sub]ect matter means constitutes, containn, rompris«s, consists 

cf, embcdiea, reflects, identirxeb, slates, reters to, deals 

with, sets forth, proposes, shows, evidences, discloses, 

describes, discusses, explains, summarizei^, concerns, authorizes, 

contradicts or is m any way pertinent to chat subject, 

'rtr'v.d'j.no. w,t.hout Urination, documentc ooncerr.ing the 

preaentation of other documents. 

TNSTRUCTIOyg 

1. Consistent with the Discovery Guidelines, these 

Discovery Recmssts are intended to be non-duplicative cf p-̂ *»vTou9 

written ciiBc-overy of which ACE, et al - has beeu aetved copies. 

If ycu consider thie Interrogatory and Document Request to be 

dL-plicative, you shculd so state and refer ACE, i L - i L , . to the 

specific docur^ente or answers produced in response to such prior 

i Kr - VP r y 

2. If, in responding to these Jiscovery Requests, you 

consider any part of the request objectionable, you should 

respond to each part cf the request not deemed objectionable and 



'JilOl'l: l/''.i DC .TH«; Ci*. !4'9" ;2.-r3T. '.l.ll NO Illl:'. 

oct forth ocparataly •-.he part deewad objecrionablo and cha 

grounds for obiection. 

3. All documents thac respond, in whole cr part, to 

any paragraphs of a Document Request shall be produced in their 

entirety. Documents that in their oriqinal condition were 

stapled, clipped, or otherv/ise fastened together, shall be 

produced in such form. In addition, a l l documents are to ba 

produced in the file folders or ;acket6 m which they are 

miintained. 

4. I f any r««.pon»(P tH*»9P nisrrrivpr-y Request* 

includes a reference to the Application, such response should 

specify the responsive volume(s) and page number(s!. If any 

response tc the Document Request includes a reference tc 

documents on file in t.he Document Depository, you should denote 

the document number of each document ao it lo filed in the 

Depository. 

5. If any "if the requested documents cannot be 

produced in full, you are requested tc produce them tc the 

fullest ©xtent possible, Pr*c--ifying clearly the reasons for your 

inability to produce the remainder ai.U aLating whatever 

infomation, knowledge, or belief you have concerning the 

unproduced portion. I i you cannot produce a responsive document 

because i t is no longer m your possession, custody, cr control, 



oet f o r t h ocpi.rataly the pare daewad o b j a c t i o n a b l a and tha 

/rounds for objection. 

3. A l l documents that respond, in whole or part, to 

any paragraphs of a Document Request shall be produced in their 

entirety. Docunents that m their oriqinsl condition were 

stapled, clipped, or otherv-'ise fastened together, shall bo 

produced m such fcx-m. In addition, a l l documents are tc ba 

produced m the f i l e folders cr jackets m which they are 

maintained. 

4. I f any rmsponmif ?c *rHe9P TTi Brovfi-ry ^«quest« 

includes a reference tc the Application, such response should 

specify the re>pcnsive volumeis) and page number(s). I f any 

response to the Document F.eqaest includes a reference tc 

documents on f i l * in the Document Depository, you should denote 

the dccuT.ent number of each document ao i t i o f i l e d i n tha 

Depcsitory. 

5. I f any cf ths requested documents cannot be 

produced in f u l l , you are requested to produce them to the 

fu l l e s t extent possible, ppwrifying clearly the reasons for your 

i n a b i l i t y to produce the remainder ai.d tswating wbatevyr 

information, .knowledge, or belief you have concerning thfe 

unproduced portion. I f you cannot produce a responc-i/e document 

because i t is no longer m your possession, custody, cr control,. 



r:'\M " rZ^T'T • i>'t --'"Ti-r - » 

stata the dat« on which each such document 'zca.std bwiny in your 

possession, custody, cr control; describe the disposition of each 

such document and the reason for such disposition,- and identify 

each person presently in possession, custody, or control cf the 

document or a copy thereof. 

C. If any pi-ivile^- uxotecticn is claimed as co 

any information or docur.ent, state the nature of the privilege tr 

protection claimed (e.g. , attorney-client, work product, etc.,' 

and state the basis for claiming the privilege or protection. 

For «ach such docuraant, provida the following information; (a) 

the type of document; (bJ ths tit l e ot the aocument; (c) the 

name, address, and titl e of each author; (d) the name, address, 

and title of each addressee; (e) a l l persons to whom copies were 

sent cr distributed and all other persons tc whom the r.om-rpnr or 

its contents were ciacloaed in whole or lii ya-L: (T̂  the date of 

the document; (g* the subject matter of the document; (h! the 

number cf pages; (i) an identification of any attachments cr 

appendices; (j) the current location of the docunent and the name 

of the curr«nc cuatodian; and (î ) a statement cf tha basis on 

which privilege ia claimed. 

If less than an entire docunent is claimed to be 

privileged, furnish a copy of those portions of che document that 

are not privileged. 



IIBCZU: l^H DC 'r.'l ' . I l " ' :2 I't cl. : l . : l NC. 

7. If you want clarification concerning an 

interrogatcry or Document Request, you are instructed to contact 

counsel for ACE, et a l . reasonably in advance of t.ne response 

date. 

6. Tha Interrogatory and Document Reqn .̂nt -̂̂ o 

continuing in nature and you are under a daty tu supplement or 

correct any responses --hat are incomplete or incorrect anc 

otherwise supplement your responses in accordance with 4 5 C.F.R. 

§ 1114.29. 

'NTiBfiMATgRY 

1. State lhe revenue masking factors applicao^e to the 

"1% Waybill Ŝ 'mples" filed with the ICC/ST3 for the years 1978 

throug.-: the most recently-filed time period for Conrail, CSX, and 

Norfclk Southern. 

1. Provide a l l of the revenue masking factors 

applicable to the "1% waybill Samples'' filed with the iCC/STo for 



•nOM izicivF DC .TH:;:, '.i-î  ::::3 NO. iiziiri:' P i,, 

the years 1978 through '•he. rnn«r •'"P<^^ntrly-filad tim« pariod for 

Coniail, CS.X, and Norfolk Southern. 

Respecti.uliy eubmitced, 

Michael F. McBride 
Bruce w. Neely 
Linda K. Breggin 
Brenda Durham 
Joseph K, Fagan 
LeBoeuf, Lamb. Greene 
& MacRae, L.L.P. 

1C75 Connecticut Avenue, N.W. 
Suite 1200 
Washington, D.C. 20CC9-5728 
(202) 966-8000 

AwLuiJiiSVte £ u i A L l c i n L l t . . C l L y 
E l e e r r i r Camnanv. Amcr-ran 
E l e c t r i r Pnwpr. Dglmarva Fowar & 

Pgtfsr St Light Company, ana The 
Ohle v a l l e y cr>^l cemaarv 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NTRPOLIC 60UTHBRN CORPORATIOIT AND 
NORFOLK 80UTHSSK RAILWAY COMPhXTt 

-- COMTROIi AND OPERATtNO IiBAflBS/AORBBKOTPfl --
CONRAIL INC. AND CONSOLIDATSD RAIL uORPORATION 

rTTR-TFICATE CF SERVICE 

I hereby certify that I have served this 4th day of 

September, 1097, a copy of the foregoing "Atlantic City Electric 

Company filial-'fl Second Set of Interrogatories and Request for 

Production of Documents tc Applicants" by f i r s t - c l a s s mail, 

postage prepaid, or by more expeditious means, upcn each of the 

following persons or t-iP T?<»icr r-i rted Service L i s t : 

John V. bdwards, Esq- David A. Coburn, Esq. 
Patricia Bruc«, Esq. Steptoe & Johnson 
zuckert. Sco'itt 1330 Connecticut Avenue, N.W. 

i Rasenberger, L.-.P. Washington, DC 70036 
Brawner Building ^ FACgaocLB 
868 I'^th Street, N.K. 
„ w 50006-59-5 9 Gerald P. Norton, Esq. 
Waahmgtcn, D- iQSQt-jyiy . , . - •^^.v.^ 
VIA FAcaiK^a K^rkins Cumnngham 

13CC i9rh Street, N.K. 
Drew A. Harker. Esq. Suite 60C 
C".-.ii» Datr, Esq. Washington, DC ZC03« 
Susan Cassidy, E-iq. via rxcsncis 
Arnold & Porter 
siSiK .qtreet, N.K, Er ic M. Hocky, Esq. 
Washington, DC 20D04-12C2 Gollatz, G r i f f i n & Swing, P.C, 
VTA rKcensxvK 213 West Miner Street 

P.O. Box 796 
West Chester, PA 19381-0796 



Michael P. Harmonia, Eaq-
U.S. Department of Justice 
Antitrust Division 
325 7th Street. N.w. 
Suite 3C0 
Washington, DC 2O530 

Scott N. Stone, Esq. 
John T. 0'n*rdcrfer, Esq. 
Patton Boggs, I.L.P. 
2550 M Street, N.w. 
Washington, DC 20037 

John J. Grocki, Esq. 
GRA, Inc. 
One Jenkintown Station 
115 West Avenue 
Jenkintown, PA 19046 

Martin W. Bercovici, Esq. 
Keller 4 Heckman, L.L.P. 
5 0 01 .<?treet, N.W. 
Suite 50G West 
Washington, DC 200Ci 

Richard S. Edelman, Esq. 
L. Patt Wynna, Ecq 
Highsaw, Mahoney 

& Clarke, P.c. 
1050 17th Street, N.w. 
Suite 210 
Washington, DC 20036 

Mr. William W. Whitehurst, Jr. 
WW. Whitehurst 

& Associates, Inr. 
12421 Happy Hollow Road 
Cockeysville, MD 2103C 

I,. John Osbom, Esq 
Sonnenschein, Nath & Rosenthal 
1301 K Street, N.w, 
Washincton, DC 20005 

Mr. Daniel R. E l l i o t t 
United Tra.nsportation Union 
14800 Detroit Avenue 
Cleveland, OH 44107-4250 

William L- eiover, Eeq. 
C. Michael Loftus, Esq. 
Christopher A. Mil.^*, Esq. 
Frank J. Pergolizzi. Esq. 
Jean M. Cunningham, Esq. 
Donald 3. Avery, Esq. 
Kelvin J. Dowd, Esq. 
1224 17th Street, N.W. 
Washington, DC ?nnifi 

.Mr. tierald w. Fauth, i l l 
G. K, Fauth SL Astfociates, Inc. 
116 South .loyal Screet 
Alexandria, VA 22314 

Kevin M. Sheys, Esc. 
Paul K. Laurenza, Esq. 
Oppenheimer, Wolff & Donnelly 
102C 19th Street, N.W. 
Suite 400 
Washington, DC 2C036 

Williatr. C. Sippel, Esq. 
Oppenheiir.s.-., Wolff & Donnelly 
Two Fruden'-.ial Plaza 
180 North Stetson Avenue 
45th Floor 
Chicago, IL 606C1 

Erika Z- Jones, Esq-
Adrian L Steel, Jr., Esq. 
Roy T. Snglert, J r , Eec. 
Mayer, Brown & P-.att 
2000 P*nr.sylvania Avenue, K.W 
£a*te 6500 
Washingtor, DC 20006 
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Mr. Thoniae D . Crowley Heidi Bdena, Saq. 

Pree.ident General Counsel 

L.E. Peabody Providence and Worcester 

& Associates, i.ic. Raiiroad Company 

1501 Duke Street, Suite 200 75 Hanmond Street 

Alexandria, VA 22314 Worcester, KS 01610 

Paul M. Donovan, Esq. Arvid Roach, I I , Esq. 

l.sPnp, Winn, Moerman s. Donovan Covington i Burling 

3506 Idaho Avenue, N.W. 1201 Pennsylvania Ave.nue, N.K. 

Washington, DC 20016 P.O. Box 7566 Washington, DC 20016 
Washington, DC 20044-75S6 

John M. Nannes, Esq. 
Scot Hutchinc, Eoq. Mr. Thomas A. Schmitz 

Skadden, Arps, Slata, Meagher Fieldston Company, Inc. 

& Flom 1800 Massachusetts A'.̂ ., N.w. 

1440 New York Avenue, N.K. Suite 500 

9th Floor Washington, DC 20036-188;' 
Washingto.-i, DC 20001-2107 

Frederic Wood, Esq. 

Janice G. Barber, Esq. John K. Maser, I I I , Esq. 
The Burlington Nn-rhĥ -̂ n and Nicholas J . DiMichael, Esq. 

Santa Pa Railway Conpany Karyn A. Booth, Esq. 

j u i / £iOu .Yenk Drive Donelan, Cle«*iy, WuuJ 

Ft. Worth, TX 76131-2S3C & Maser, P.C. Ft. Worth, TX 76131-2S3C 
1100 New York Avenue, N.W. 

Richard E. Waichar, Eoq. Suite 750 

The Burlington Northern end Washington, DC 20005-3934 
Santa Fe Railway company 

1700 East Golf Road Edward D. Greerierg, Esq. 

Scbaumburg, IL 60173 Charles H. White, Esq. 
Galland, Kharacch L Garfinkle 

Mr. Hugh G. Welsh, Esq. 1054 31st Street, N.W. 

Port Auttiority of New York Washington, DC 20007 

and NPW .Twreey 
Suite 67 East George W. Mayo, J r . , Esq. 

une world Trade Center E r i c Von Salen, Esq. 

New Ycrk, NY 10C48 Farhana Y. Khera, Esq. 
Hogan & Karteon, L.L.P. 
555 13th .?tr«#r, N.W. 
Washington, J - C 20004 

a 
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Patrick R. Plummer, Esq. Kr. Tcrrcncc J'. Foley 

Debra L. Willen, Esq. The Port of Philadelphia 
Guerrieri, Sdn-.ond & Cla>'Tr,an, & Camden, Inc. 
P.C. 3460 N. Delaware S. 200 
1331 F Street, N.W. Philadelphia, FA 19134 
Washington, D.C. 20004 

Fritz R. Kahn, Esq. 
William A. Mullins, Esq. Fritz R. Kahn, P.C. 

.<;i.iifr(« 750 we»t 
Troutman, Sanders, L.L.?. 1100 New York Avenue, N.W. 
1300 I Street, N.W. Washirgt.on, D.C. 20005-3S34 
Suite 500 East 
Washington, D.C. 2C0CS Paul D. Coleman, P.»q. 

Hoppal, Mayar & Colaraan 
Randolph L. Seger, Esq. 1000 Connecticut Avenue, N.W, 
Robert B. Scott, Esq. Washington, D.C 20036 
Michael P. Maxwell, Esc. 
McHale, Cook & Welch Robert C. Ross, Esq. 
XlOO Chamber of Cormei-ce McGuire Woods 

Building 50 North Laura Street 
Indianapolis, I.** 46204 Suite 2750 

Jacksonville, FL 32202 
Doreen L. Johnson, Esq. 
Ohio Attorney General Office Mr. Richard J. Schiefelbein 
30 E. Broad Street, I6th Floor Woodharbor Associates 
Columbus, OH 43215 7801 Woodh.arbor Drive 

Pt. Worth, TX 76179 

Mitchell M. Kraus, Esq. 
General Counsel John L. sarratt, Esq. 
Tran.r!portation Communications K i l p a t r i c k , Stockton 

International Union 4101 Lake Boone T r a i l 
3 Research Place Raleigh, NC 27607 
Rockville, VD 20850 

Sandra L. Nunn, Esq. 
Mr. Marcella M. Szel Frost & Jacobs, LLP 
Canadian Pacific Railway 2500 PNC Center 
Suite 500 201 E. Sth Street 
401 North Avenue, S.W. Cincinnati, OH 45202 
Calgary, Alberta T2P 4Z4 
CANADA 

4 
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Joseph Pomponio, Zeq. (RCC-21) 
Paul Smith, Esq. (C-30) 
'J.S. Department of 
Transportation 
Federal Railroad 

Administration 
400 7th Street, S.W. 
Waahington, DC 2059C 

Francis Mardula, Esq. 
t.S. Deparcmeiiw uC 
Transportation 
Maritime .J^dministrati on 
KAR-32'l 
400 7th Street, S.W. 
Washington, UL ^05?o 

Henry M. Wick, Jr., Esq. 
C.--arles J. Dtreiff, Eaq. 
Vincent ?- Szelign, Esq. 
Wick, Streiff, Meyer, McGrail 

S r.'T^rtyle. P.C-
1450 Tuo Chatham Center 
t'lttsturgh. PA 15219 

Scott X. Saylor, Esq. 
North Carolina Riilroad 
Company 

3200 Atlantic Avenue 
Suite l i e 
F^leigh, NC 27604 

Bruce A. Deerson, Esq. 
Martin Merietta Materials, 

Tnr . 
P.O. Box 30013 
Raleigh, NC 2-7622 

Louie Gitcnei, Esq. 
Irar.e Ringwond , Esq. 
Karl Morell, Esq. 
Ball, Janik, L.L.P. 
•455 F Street, N.W., Suite 225 
Washington, D.C 20005 

Inajo Davis Chappell. Esq. 
Ulmer & Berne, L.L.P. 
Bond Court Building 
13CO East Ninth Street 
Suite 90C 
Clavaland, CH 44114-1cfl3 

Cnariee A. spitulnik, Esq. 
Jamie Palter Rennert, Esq. 
Alicia M. Serfaty, Esq. 
iropkina t guttar 
683 16th Street, N.W, 
Washington, D.C. 20006 

Robert A. Wimbash, Esq. 
Culm V. Heffner, Seq 
Keith G. O'Brien, Esq. 
Rea, Cross & Auchincloss 
192C N Strf^^r, N.W., Suite 420 
Washington, D.C. 2003 6 

Anne Fingarette Kasse 
APL Limited 
1111 Broadway 
Oakland, CA 94 607 

Edward J. Rodriquez, Esq. 
Counsel for Housatonic 

Railroad Company, lnc-
P.O. Box 293 
Centerbrook, CT 06409 

Thomas M. O'Leary 
Executive Director 
Ohio Rail Development 
Commission 

50 Wast Broac' Street 
15th Floor 
Columbus, OK 43215 
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James P. Peterson 
Kenneth E. Siegel 
American Trucking 

Association. Inc. 
2200 Mill Road 
AlttA-rtiidria, VA 22314 

Gary A. Laakso 
3 01 Yamato Road 
Boca Raton, FL 33431 

Alfred p. Agler 
Director, Transportation 
Public Utilitico Commission 

of Ohio 
180 E. Broad Street, 5tn Floor 
Columbus, OH 43215 

Christopher C O'Hara, Esq. 
Brickfield, Burchette & 

R i t t s , f.C. 
1025 Thomas Jefferson Street 
8th Floor, West Tower 
Washington, D.C 20007 

Mark H. Sidffan, Esq. 
Jo A. DeRoche, Esq. 
Weiner, Brodsky, Sidman & 

Kider, P.C. 
1350 New York Avenue.. N.W, 
Suite 800 
Washington, D.C. 50 005 

fetephen M. Utoff, Esq. 
Coniglio t Utoff 
110 West Ocean Boulevard, 
Suite c 
Long Beach, CA 90802 

Brenda Durham 
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CSX/NS-74 

BEFORE THE 
SUPP ACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOITTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATINO LEASES/AOREEMENTS-
CONRAIL INC. AND CONSOLID.\TED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 

APPUCANTS' INITIAL OBJECTIONS TO 
ATLANTIC CITY ELECTRIC COMPAT^, FT AL 'S 

SECOND SET OF INTERROGATORIES AND 
REQUEST rOR PRODUCTION OF DOCUMEim 

TO .\PPUCANTS (ACE, cLaL-H) 

Applicants'' hereby submit their inidid objecdons to Atlantic City Elecu ic 

Company, ei al.'s Second Set ot loten-ogatories and Request for Production of Documems to 

ApplicanU (.\CE. et 1) served by Atlantic Citj- Electric Conn>any. et al. ("ACE 

Utiliics") on September 4, 1997 These initial objections arc filed pursuant 10 Paragraph 16 

of the Discovery Guidelines adopted by Decision No. 10, served June 27, 1997. whidi 

provide that "laj respotvling party shall, within five buKineu days after receipt of service, 

sct>c a icapuuac all its objecdoos 10 any discovery request as to wtuch the rê Kmding 

party has then decided tha: it will be providing no affinnative response. . . . " 

For the reasons set v'ortb b-.'.ow, Applicants object to Interrogatory No. 1 and 

i'"Applicants' refers coUectively to CSX Corporation and CSX Transportation (coUectively 
"CSX'), Noifolk Soulhem Corporation and Norfolk Souihern Railway Company (collectively 
"NS"), and Conrail Inc. and Consolidated Rail Corporation (collectively "Conrail"). 
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Document Request No. 1 on the grounds that they seek material *̂ hich is neither reicvant nor 

likely to lead to relevant and admissible evidence and is unduly broad. 

Interrogatory No. 1 and Documciu Request No. 1 state: 

A. Interropatorv. 

Tnffp-"gatorv No. 1: State the revcwc masking factors applicable to 
the '1% Waybill Samples' ffled with the ICC/STB for the years 1978 through 
the most recenUy-filed time period for Conrail, CSX. and Norfolk Southcni. 

B. 1Wiim»nt RMuert. 

ŷ ŷp̂ î Hmjutisi No. 1: Provide aU of the revenue masking ftetors 
applicable to the "1% Waybill Samples" filed with die ICC/STB for yeart 
1978 through the most recently-filed time period for Conrail, CSX, and 
Nnrfollf Southem 

Objection to Inteiiottatorv No. I P\ft;̂ iMem Request Nu. 1: 

Applk;ants object to Interrogatory No. 1 and Document Request No. 1 on the ground 

that it seeks material that is neither relevant nor likely lo lead to relevant and admissible 

evidence, aiid is uiKhily broad. Even if limited in some fashion it would still be 

fundamentally objectionable. 

Part 12'\A of title ̂ 9 of the Code of Federal Regulations requires that rail carriers 

submit the "WaybiU Sample" to the agency (previously the Interstate Commerce Commission 

aad now the Surface Transportation Board, hereinafter referred to as "ICC/STB"). As is 

clearly set forth in Section 1244.3, the Waybill Sample is a weighted random sample of 

waybills for commodity movemenu. These waybiU samples are submitted to create 

sutiBtjcaUy sound daubase for the agency to use in regulatory proceedings.* 

a 

f Because many commodity movements, such as coal moving to utilities, arc sampled at 
a much higher rate than 1 %. refemng to a '1 % WaybiU Sample" is sunply maccuratc. 
AppUcants assume that the reference to a "1 % Waybill Sample" is m fact a reference to the 
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The ACE Utihtics' discovery requests .seek "aU of the revenue masking factors" 

applicable to the waybUl information that Conrail, CSX and NS each submits to the 

ICC/STB. TLcse "masking factors" arc explained in an article anached hereto, "The 

Intersute Commerce Commission's Public Use Waybill File: Concems for Mis­

interpretation." Journal of the Trar.soottation Research Fonmi. 263. Volume XXXII, 

Number 1 (1991). 

The ICC/.STR requires a rail carrier to include in iu waybUl sample dau for traffic 

even If il is luoviug under conaact - even though the connact rate and the resulting revenue 

is non-jurisdictional. This is also hue for exempt traffic which is also non-jurisdictional. 

Rail cairiirs have submitted this information upon the assurance of the strictest 

confidentiality. The revenues reflect highly confidential contract rates that otherwise are not 

subjea to disclosure nor review by any regulatory agency. SfiC. *9 U S C g ^ 1904; 49 

U.S.C. § 107(». 

TlK ageiKy coUects the waybill data in order to fulfill its own stamtory duties, and 

makes it available on a limited basis for use for research and regulatory proceedings. With 

the agency's approval, each railroad uses marking factors of its own design to disguise the 

revenue daU it submit* in order to protect the confidentiality of such data when it is sought 

by third parties for disclosure. The masking factors the discovery requests seek arc 

Qicuttclva extraordlnarUy conndemlal Uiformation used to protect tughty coDtidential 

information about the railroads and shippers, disclosure of wluch would be contrary to sumte 

and violate the terms of their agreements. The total confidentiality of each railroad's 

'Waybill Sample' and not to any subpart thereof which may be sampled at a 1 % rate. 
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masking factors - known only to that raikoad and a smaU number of agency staff members • 

- has been essentia] to the ê icacy of this program to gather data for the agency consistent 

with its sututory duties To Applicants' knowledge, no railroad has been required to 

disclose its masking factors, and the disclosure of masking faaors has never even been 

sought in discovery in past control proceedings. Disclosure to shippers' counsel and 

consultants, even pursuant to the protective order, would pose a totally unaccetnable risk, 

particularly in view of the absence of any apparent compelling nê d nor tbe strong showing 

uf apparent lelevaiKe that would be required before production of such uniquely sensitive 

information could even be considered. 

FinaUy. in tapes produced to tbe ACE Utilities by each of the Applicants in response 

to tbe ACE. et al.-2. 3 ard 4 discovery requests, the Applicant<i already have provided 

immaidced revenue data for moves on behalf of the ACE Utilities. Such Upes contain all of 

the infonnation the ALJ has dctcimined to be eveu M̂XeuliaUy relevaiU uu \hevr u»t»ucit. The 

ACE Utilities' request for masking factors 00 the WaybUl Sample faUs outside tbe boundaries 

of the AU's prior mlings on relevance. 
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James C. Biahop, Jr. 
William C. Wooldridge 
J . Gary Lane 
James L. Howe in 
Robert J . Cooney 
George A. Aspatore 
Norfolk Southern Coiporation 
Thiee Couuueicial Phicc 
Norfolk, VA 23510-9241 
(75̂ )̂ 29-2838 

"Richard A. AUeu 
Andrew R. Flump 
Jtrfm V. Edwards 
Patrida E. Bruce 
Zuckert, Scoun & Rasenberger LLP 
888 Seventeenth Screet, N.W. 
Suite 600 
Washmgton, D.C. 20006-3939 
(202) 298-8660 

JohP M. Nannes 
ikxt B. Hutchins 
Skadden. Aips. Slate. Meagher 

& Fl(»nLLP 
1440 New York Ave., N.W. 
Washington, D C. 20005-2111 
(202) 371-7400 

Cjiu^*l for Narfolk Southem 
CorporLfion and Norfolk Southem 
Raitwav Comparrv 

RespectfUUy submitted, 

Mark G. Aron 
Peter J . Shudtz 
CSX Coiporation 
One James Center 
902 East Cary Street 
Richmond, VA 23129 
(804) 782-1400 

F. Michael Giftos 
Paul IL Uhchcock 
CSX Transporution, Inc. 
500 Water Suvcl 
Jacksonville. FL 32202 
(904) 359-3100 

Dennis G. Lyons 
Drew A. Harker 
Jefhrey A. Bu'l 
Chris Dau 
Arnold & Poner 
555 12th Street, N.W. 
Washington. D.C. 20004 

(202) 942-5000 

Samuel M. Sipe, Jr. 
David H. Cobum 
Steptoe & Johnson LLF 
1330 Connecticut Avenue 
Washington, D C. 20036 
(202) 429-3000 

t^atn^^t ror LAX Corvonmon 
Inc. 



Timothy T. O'Totrte 
Constance L. Abrams 
Consolidated RaU Coiporation 
Two Commerce Square 
2001 Maiket Street 
PhUadelphia, PA 19103 
(215) 209̂ *000 

i »« . i l A f S i n t i t w g h a m 

Gerald P. Norton 
Harldos Cunningham 
1300 Nineteenth Street, N.W. 
Suheeoo 
Washington, D.C. 20036 
(202) 973-7600 

Cowir^i for Conmil Inc. and 
Cofuolidazed Rail Corvoration 

Dated: August 6, 1997 
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TriE l.VTSRSTATj; CCMNSRCE CCMMISSIO-V'S PUBLIC fSF W A ^ I I L L "TTE 

The Interstate Commerce Commission's 
Public Use Waybill File; 

Concerns For Mis-Interpretation* 

INTROOL'CnoV 

:htt-ft* T!»f*r B«»»-i-t '.9,«', 
3'CCuC« . t •] '19i5. Cr (lOfv;. r ."v.-»i 
a. -.SfJ t O f . B.-.J .M,.-Drn-.a ':Sc"l) 

C'of.-nirrci. C c r r m . t r . i j t « 'TCCi P . l l . z I . U. 
'*i'H.h:.'. S.\;nplt c!r! '-.nt .>*»i r.-r!. .,4 
A'h .« •.;r.ifn-nnt ;r.ang«» CK:̂ »rf*J c t ' * 

(Ti- r . t r t ' ly 
• er ir d l i * ^ - - • -urp^^« - f ihi* 

trrpic^ ?i.Hic L'«c Smtpm 

Ts* ICC 'Tb« »«>biii ««jr.ci« i . t 

l a j c r r r . c t u r . r^r. r« i l c i j - I c ^ j f n i f h t l j u . ' ' " , . 
Hsu* a.Kj cfciir«ct»ri»ti^."' Al i f . rujr tb, 
Skn:pi* I* •Tiplu.fto .n e vtx «tv ^I«r,r.ing 
r-jrt ' . t , rtBui»ttry c'rtrf.ftA '„ %h* prjn« 
purp-,«« pthind itt rr'Vn.nn Br.tK -.he Cct; 
RtCOVery P * r c » n < « g , , r r q i . . r » d on(J«r S«Ctl0.T 
502 of ihc Gvcgjr)'. An. nn.J tr» '^.ITJ? 
aj.in^rn «mpic/*d in tn« prc<jurti>Tt> 
«<;jUftm»Dt to th» Rail Cort ACjurjxxnt 
r.ct<, ' , i ^ . , r « ! unocr E;i Pt-K 29C 'Sub-.N'o 
' I W» Cftlculit^d froin th« Sa.-npl« 

ICC h«. r*p»it«dy »l:o»«d u> 
Mif;o,o:>«.i 6»mp;« da'ft, u , , , ,.,»v* rr.ua* i? 
ci«tr thi'. tS» ;j«U k ccr/jo» 
m«iDlA:L»<J Fnr ««*mpi, th* !CC L.> 

•Si=c« IS'*, ibt Direcvr cf tn» Offe* of 
Tri:r»pi.r.«ucfl (OTA hw twt.n dtUgaUd 
luthcocv t j g»«at or denv actctt i^j 
*».»biiJi and «titia(ie« n p o n t i under 
trdcrt i,f th« CcminiMion 49 CFM 

7,f, .n^ l i r.d. n»fc 74a« .;9:t;. 
OTA h»» .i.-iot:,»h«d < pilicy for h»sdi;r.g 
»»ybil. r tqj«»u und»r which teottt u, 
w«ybi; «..«, i»;i«t. panted. i« 

'nl-in:. XXXn, Nun>bef 1, 1991 

C'.afid«ni.s..itj of prcp-.^tiiry *»\ t . i | i t u 
48 F,<j R.g 4032e (198;^ 

Sp.ti/::(i!K. OTA'» pi l.o> 
-"•ti:* W«,biil Man*' ' i l . i.M»#r..r F 
let*. *f\cp\t, :he Cor^mift.frri cth»r 
f*d*ru. %f^r.;,*t. Trvjipi.-ij.; ?!-! a-aru;tir.4 
H r r n * rr.»y a j t o Ut» i ^ * * * ( r ; i . -..^t n^,-.•U^ 
f l l* fnr th« (oI* piupf.wt cf urrpormg 
• «r Jltd «ui«m»ou in formt! ICC frf>v-.:.d. 

^ ^ T l . i t t . l t JCC r . U o : i * h » C * "r^.b.' c L ' M . * 
f.:. f»Ciu> thi Martci Wn^t ; i Ssi-:;l€ u«p*. 

a d ui: tr\;"jnn»licr. *.!iich i« •.-^n.'̂ dfr.tifc!: 

"Fi-.fjly, • Fubilc L'«* FJ)» h«« 3**n 
•»t*"uli»(i«d whi;boont«.ntnon<\.tfia*rit(al 

data and ov«l)ib)» u. aryont, 
»nd n»y bs pubhtb^J, cr n\ t \ i>t i •ithcut 
pr.or OommtK«ioc a^prcvaJ.*' 

Mcraovtr, t*;* XC rccrgnijet -.h* pr t*c:.aJ 
dwnig* -iuch roav re«^t f r r f tK* t.mc.', 
idtntiTicition of ihipper* endnr rtjlr'ass 

"F*ilro»d» and hew».'»r cruiixr 
tHs dota M \K wuTn«fcl»Ily HM'tiv*. aod 
thu* oot tutvcot to public r«l»>M. Alio '.h* 
C<.rnrriui<^B'• ..tttutvrr a'j-.botii. f i r 
xj ;»«ioc of data doc* na nqviir* that 
.nfcnEation ao obUjntd b* toad* puU^i; 
*9'J.a C. n>lC. .»« AAJ V Ui,lt.d fit.ta. 
371 S-Jtp 114. 116 (Ttffe i5»4) ' 

R«lcaM uf waybill cou a<u;d arfuab'y 
vBua* t rail carritr ••ab«UBtittJ x>mp«titiv« 
b»rjn by ralaaa* of coaini«rci«lIv uniitiv* 
limut rtgartfuip orifuiatjnf end tennirjiti.Ti( 
freight •utiona, ousta of railrooda 
participat.Dg i.T tb* mc vamanta •jgnifir»"t 
luttomtn, tad raut Vtt» In'<r»t*t« 
Ccrm*?™ Act «p*cafioally piotMU ahispar* 
from i jcb potantiaJ hanr >.y prenibitias 
any conuoon c*rri<r, from <li*e)c»ing traffic 
icforrottioo from taat corriar, fro:a 
diacioaing H->ffir iafermatian cr ,'«M>*;<' 
that ir/ormrtion may ba uc*6 tc th« 
d«triratDt of tht fbippar or con«igT:tt or 
may dicclox impioperlj, t « gu...peUto- tbt 
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h vh ravanua faet/jrinE mav t« h,»hcr o, 
^-wtr -.har. thu anu*! eontrart r»v»rue 
Th<.̂ ««; rontract r«v,.r,.« fn<̂ or tall . . «r* 
hiiilvy corfidtntial - kr..v." r,..'y ht.-iL-̂ .-D ihi, 
r.poning Ttt.lroiii ir.i thf ICC Moraortr 
tib. dote It utiliiad ay th* ICC ucly fot 
. . ! » . » , . • » r - . ' y « , T h M i f . w i u r . d »»il.cn<u-« 
n.vf p-cvidej th* Sample coatractor An 
txwtpl. of »-.ch tt tabi* ft d*p'n«d Krlo* 

HVPOTHFrJCAL T A B L E OF 
CALCULATED RATE 

EXPANSION FACTORS 

RK>-ERE.Nrr« 

Cll 
012 
013 
091 
lo: 
U l 

480 
493 
496 

MO 
1.05 
o.ss 
130 
124 
134 

l i s 
107 
1 12 
0 93 

Valua* for thit tabit inurt b* aubmitudt^ 
tl.t I cc annually »i>«r If th* foctora do sot 
changt. 

CONCLUfilOVfl 

In t»atoc«, i.ia calcuJ4t«<l rau flig method 
of d«t* aaciL'it> aiiowa railroad* which rapnrt 
th*ir waybill aampUa undar tht Mochiaa-
K*adabl»-lnput (MRnfarm at to matk contract 
rav*.in*. At th* aant* tjo*. tbio matkod 
allow* tbe ICC to Intornally utilii* lb* mod 
oc;:ura(« oostract r«t« doU avaiUbl* ie iU 
<«l<sUati«>i of ttv Cort lUcovary t^ic«Dt«ga 
(CRP) 4i>d tha Productivity Aiiuaboant Tutor 
to tba Rail C«»t Aiiuatniant Faeler (RCAF) 

At) m r«aa)i., rtvanu* daio darlvad ffoa 
PubUc Uaa fil** tinat 19U, ar* saMrally 
ovartatad dua to uM of thia ooaTidaatiolltr 
macbajilfm Couplad triib rouodod ailMM*. 
r»»aou« par loo mil* figuraa for th* panod 
1966 to dau or* iMt ttnctly oomporobla wUtt 
tboaa eouiOKl froai tfa« period mZ-ltK. 

B*U.K:k. MM-., -PuUDtial Lapoci of R„|mad 
rk»'rg^at r o in th, K....«, Wl „ : Morkvt' 
« icon. 7 (J38!>- 01 93 '•• '»<.i , 

M \V , L 0. Sor*l̂ *,n. M h Cbo-. 
•ncl hJi KJlDdw^nb. "Impart of th* Sugg,r* 
Act or Ajp-icjltur. A KaiiM* Coa* Study 

1 Chow, MJI, -Inun-oi. Compatitice in R«j' 
yi ain « « u . on to. Centval Plojn*-, h-otttU-

; ^ '̂< -̂»D Rtt. /brum 97. <l<>8«> 
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CERTIFICATE OF SERVICE 

I, John V. Edwards, certify that on September 11, 1997 I caused to be served by 

facsimile service, a true and correct copy of the foregoing CSX.̂ VS-74, Applicants' Initial 

Objections to Atlantic City Electric Company, sLlL's Second Set of Interrogatones and 

Raques for Production of Documents to Applicants (ACE, t̂ al.-ll>. on all parties that have 

submitted to the ApplicanL<; a Request tn he Placed on the Resttricted .Service Lis in .STB 

Finaoce Docket No. 33388. 

Dated: September 11, 1997 
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CSX/NS-78 

BEFORE TIIE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AUKhtMtNTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 

APPUCANTS' RESPONSE TO THE MOTION OF 
ATI.A.MTIC CITY ELECTRIC COMPANY, ETAL. 

TO COMPEL 

Tbe ACE Utilities'̂ ' motion rn compel seekx belatedly to obtain through the back 

door extensive highly confidetxaal data about r4ic» (lui they were properly denied when they 

first sought a more limited array of such information two months ago. The latest variation of 

their request should be denied for two reasons: First, it was properly denied before. Second, 

the form of the disclosures th^ nô  seek - of "revenue masking factors" used by the 

Applicents in connection with their waybill saniple data for 1978 through 19% - would pose 

a grave threat to the efficacy of an important agcitcy data program and would UudcnuiuB 

iut»i&uxcti the agency has adopted to ensure compliance with tbe stamtory mandate to preserve 

the confidentiality of shipper-railroad connract rates. 

A' The "ACE Utilities" consist of American Electric Power, Atlantic City Electric 
Couipiiiiy, Dtjlmarva Power & Light, Indianapolis Power & Light Company and The Ohio 
Valley Coal Company. 
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CSX/NS-74 

BEFORE Tin 
SLT^ACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK .SOTTTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

"CONTROL AND OPERATINO LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOUDATED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 

APPUCANTS' INITIAL OBJECTIONS TO 
ATLANTIC CITY ELECTRIC COMPANY, FT AL 'S 

fiCOlNT) SET OF INTERROGATORIES AND 
RiiQULST FOR PRODUCTION OF DOCT MENTS 

TO APPUCANTS (ACE, cuL- l i ) 

Applicants'' hereby submit their initial objections to Adantic City Elecuic 

Conipany, ^ al.'s Second Set ol Interrogatories a-')d Request for Production of Documents to 

Appiicams (ACE. «t_iL.-li) served by Atlantic Ciiy Electric Company, etal. ("ACE 

Utilities") on September 4, 199' These initial objections are filed pursuant to Paragraph 16 

of tLc Discovery GuideUnes dC<optcd by Decision No. 10, served June 27. 1997. which 

provide that "(aj responding party shall, within five business days after receipt of service, 

sci vc a it»pumc biaung all its objections to any discovery request as to wiuch the rê ionding 

party has then decided tha: it will be providing no affirmative response. . . . " 

For the reasons set forth beiow, Applicanis object to Inierrogatoiy No. 1 and 

i'"Applicants" refers collectively to CSX Corporation and CSX Transportation (collectively 
"CSX"), Noifolk Suuihem Corporation an*,' Norfolk Southem Railv̂ iy Company (coUechveiy 
"NS"), and Conrail Inc. and Consolidated Riiii Corporation (collectively "Conrail"). 
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Document Request No. 1 on the grounds that they seek material which is neither relevant nor 

likely to lead to relevant and admissible evidence, and is unduly broad. 

Interrogatory No. 1 and Documcm Request No. 1 sute: 

A. Interrogatory. 

Tmr.rropaiorv No. 1: State the revenue masking factors applicable to 
the -1 %^hUl Sa^te? mcd with the ICC/STB fOr the years 1970 through 
the most recenUy-filed time period for Conrail. CSX, and Norfolk Southern. 

1. ^W.im»nt Reouett. 

[̂ a;,...-̂ ! RetpevL Nu. 1: PtuviUe aU of the revenue maskJ'ag factors 
applicable to'thc "1% Waybill Samples" fded with the ICC/STB for years 
1978 through the most recently-filed time period for Conrail, CSX, ani 
Norfolk Southem 

<;>^-fectinn to TMeriottatot V No I aiul DoCuJiiClll RcuWSt NV- ] • 

AppUcants object to Intenogatory No. 1 and Document Request No. 1 on f̂ c ground 

diat it seeks tr̂ tcrial diat is ueidicr relevant nor likely to lead to relevant and admissible 

evidence, and is urrfuly broad. Even if limited in some fashion it would still be 

fundamentally objectionable. 

Part 1244 ol tide 49 of the Cod* of Federal Regulations requires that rail fuuriers 

submit the "WaybiU Sample" to the agency (previously the In -rstatc Commerce Commission 

and now the Surface Transportation Board, hacinafter referred to as "ICC/STB"). As is 

clearly set fo.di in Section 1244.3, the WaybUl Sample is a weighted random sample of 

waybills for commodity movements. These waybiU samples are submitted to create i 

statistically sound daubase for the agency to use in regulatory proceedings.̂  

2' Because many commodity movements, such as coal moving to utilities, are sampled at 
a much higher rate than 1%. refemng to a '1% Waybill Sample" is sunply maccuratc 
AppUcanls assume that the reference to a "1% WaybiU Sample" is m fact a rcfcre.x, lo tiv 
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The ACE Utihticŝ  discovery requests seek "aU of the revenue masking factors" 

applicable to the waybUl infonnation that Conrail, CSX and NS each submits to the 

ICC/STB. Tbcj* "masking factors' arc explained in an article aaached hereto, "The 

Intersute Commerce Commission's Public Use WaybUl FUc: Concems for Mis-

Inierpretadon.' Joumal of the Transponation R̂ sftarch Forum. 263, Volume XXXO. 

Number 1 (1991). 

The ICC/.STR requires a rail carrier to include in iu waybUl sample datt for ttaffic 

even if it i> uiuviû  timlcr conaact - even though the conttact rate and the resumng revenue 

is non-jurisdictional. This is also true for exempt traffic which is also non-jurisdictional. 

Rail carriers have subraiaed this infonnation upon the assurance of the strictest 

confidentiality. The revenû -. reflect highly confidential contract rates that otherwise are not 

subject to disclosure nor review by any regulatory agency. SfiC. 49 U S C. § 11904; 49 

U.S.C. § 10709. 

The ageiKy coUects the waybUl data in order to fulfill its own stamtory duties, and 

makes it avaUable on a limited basis for use for research and regulatory p.-oceedings. With 

tbe agency's approval, each raUroad uses masking factors of its own design to disguise the 

revenue data it submits in order to protcc' the confidentiaUty of such data when It is sought 

by diird parties for disclosure. Tbe masking factors the discovery requests seek arc 

tlicuucives exiraonllnarUy cooTldemlai mformation used to protect mghly coohdeotial 

information about the railroads and shippers. dii*io,iire of wluch would be conttary to stamte 

and violate the terms of their ̂ ;reements. The total confidentiality of each raUroad's 

"WaybiU Sample' and not to any subpart thereof which may be sampled at a 1% rate. 

3 
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majtiring factois - known onlv to that railroad and a smaU number of agency staff members -

- has been essential to the efficacy of this pmgnm to gather data for the agency consistent 

widi its stamtory duties To Applicants' knowledge, no raih:oad has £V£i; been required to 

disclose its masking factors, and the disclostue of masking factors has never even been 

sought in discovery in past control proceedings. Disclosure to shippers' counsel and 

consultants, even pursuant to the protective order, would pose a toudly tmacceptable risk, 

particularly in view of the absence of any apparent compelling need nor the strong showing 

uf apparent relevance diat would be required befbre production of such uniquely sensitive 

information could even be considered. 

FinaUy, in tapes produced to tbe ACE UtUities by each of the Applicants in response 

to the ACE, etal.-2. 3 and 4 discovery requests, the Applicants aheady have provided 

inunasked revenue dara for moves on behalf tbe ACE Utilities. Such Upes contain all of 

tLc informatiom tbe ALJ has dctciniioed to be ev«u pvtauuidly rvlcvaul uu time vtiiuck. The 

ACE Utilities' request for masking factors on tbe Waybill Sample faUs outside the boundaries 

of the ALJ's prior rulings on relevance. 
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James C. Bishop, Jr. 
William C. Wooldridge 
J. Gary Lame 
James L. Howe IU 
Robert J . Cooney 
George A. Aspaiore 
Norfolk Southem Corporation 
Thiee Couuucicial Place 
NorfoUc VA 23510-9241 
(75^29-2838 

^lUchard A. AUeu 
Aodrew R. Plump 
Jtrim V. Edwards 
Patrida E. Bruce 
Zuckert, Sccnia & Rasenberger LLP 
888 Seventeenth Street, N.W. 
Suite 600 
Washmgton, D.C. 20006-3939 
(202) 298-8660 

John M. Naxmes 
i)oot B. Hutchins 
Skadden. Aips. Slate. Meagher 

& Flom LLP 
1440 New Yoric Ave., N.W. 
Washington, D.C. 20005-2111 
(202) 371-7400 

Cnum^l far Nnrfolk Sotdhem 
Corporation and Norfolk Southem 

RespectfUUy submitted, 

Marie G. Ar<» 
Peter J. Shudtz 
CSX Coiporation 
One James Center 
902 East Cary Street 
Richmond. VA 23129 
(804) 782-1400 

P. Michael Giftos 
PaulR. Hitchcock 
CSX Transporution, Inc. 
300 Waus Suect 
Jacksonville, FL 32202 
(904) 359-3100 

Dennis G. Lyons 
Ihrew A. Harker 
Jeffrey A. Burt 
Chris Dau 
Arnold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004 

(202) 942-5000 

Samud M. Sipe, Jr. 
David H. Cobum 
Steptoe Sc. Johnson LLP 
1330 Connecticut Avenue 
Washmgton, D C. 20036 
(202) 429-3000 

^ CJX Transoortation. Inc. 
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Timothy T. O'Toole 
Constance L. Abrams 
Consolidated RaU Coiporation 
Two Commerce Square 
2001 Martcet Street 
PhUadelphia. PA 19103 
Q15) 209-4000 

"2 
Paul. 

lul A. Cunningham 
Gerald P. Norton 
Harkins Cunningham 
1300 Nincteerth Street, N.W. 
Suite 600 
Washington, D.C. 200̂ 6 
(202) 973-7600 

Coiwei for Conrail Inc. and 
Consottdated Rail Comoration 

Dated: August 6, 1997 
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The Ir.ter.«;tate Commerce Commission's 
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!..Kh-.v c<irfidtr'.,«! . V nf'y r*-w.,.B »fi. 
r.pc-t.rg ra.Lroud or.d thf ] r C Mortovtr 
tt- . da-.u :! iil:i.i*d ay tht ICC uc!y fat 

r..vt- p-cv.(3t J tht Samp.e cofltrattor An 
fliuT.pl, of ••.ch a tabIt •! d»F :i»d t»rlo* 

HVPOTHETICAX. T A B L E OF 
CAiCLXATED nATE 
EXPAN.mON FACTORS 

r A C ; J.n 

1 10 
1.05 
0.85 
ISO 
124 
; M 

R K K E R E N C F K 

BaU.^t.. M W , 'PuUDtial Lapaci r-fHaiMad 

180 
493 
436 
S50 

1 15 
lOT 
1 12 
093 

V» ut« for thit tabIt must U tubmitttd tn 
tl.» I c c an.iuiJly t « r If tht facXort do aot 
chtngr 

C O N C L U f i l O V f l 

ir. «»*fnc«, t i t calciiiaitd rnu f i t j rattiwd 
cf data »acu.*.t!, a..owi riilroact which rtprrt 
thtir waybill t«nicltt undtr tht MachlBt-
Hcadablt Input(MBIIfurrnat to mtikroccract 
r»t/»t,i,m At tbt ttmt t j o i . tbie ctt«tb»d 
aJlowt tbt ICC tc tcttrr.a'.ly utiliH tbt BOrt 
a n u r t u oo.itraA r*t« daU availabit m iU 
«al«uiati.ii cf ibv Co»t JUct>»«r7 r*ittat«g* 
'CRP) u t i tht ?rt>duetivi:> Adiurtmtrt faetrsr 
to eh* Rai! Ce« Ad;u«ttntrt Farter ORCATJ 

A . • r „ j k , rtvasut data dtrtvfd t n o 
Puoiir Uaa filtt Mtnom 19M. art ototrally 
ovtrwattd cut to u»t of thit oooTdtntiallty 
tnachanlttn CeupiMi witb rouBdtd 2EII*«X**I 
rcTtout par too milt figurtt for tht ptriod 
1986 te dat« art rot atrvctiy oomoaraSlt witii 
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CERTIFICATE OF SERVICE 

I, John V. Edwards, certify that on September 11, 1997 I caused to be served by 

facsimile service, s toie and conect copy of tbe foregoing CSX.''NS-74. Applicants' Initial 

Objections to Atlantic City Electric Company, gyŷ 's Second Set of Interrogatories and 

Request for Production of Documents to Applicants (ACE, etal. 11). on all paities that have 

submitted to the App]icanL« a Request tr> he Placed on the Restricted .<>ervice List in .STB 

Finajice Docket No. 33388. 

Dated: September 11, 1997 
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CSX/NS.78 

BEFORE TIIE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASES/AURhtMHNTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB HNANCE DOCKET NO. 33388 

APPUCANTS' RESPONSE TO THE MOTION OF 
ATI ANTIC CITY ELECTRIC COMPANY, ETAL. 

TO COMPEL 

The ACE Utilities'̂  motion rn compel seeks belatedly to obtain through the back 

door extensive highly conftdeotial dau about rauni iluii diey were properiy denied when they 

first sought a more limited array of such informatiOQ two months ago. Tbe latest variation of 

their request should be denied for two reasons: First, it was properly denied before. Second, 

the form of tbe disclosures they now seek - of "revenue masking facton" used by the 

Applicants in connection with their waybill sample data for 1978 thmugh 1996 - would pose 

a grave threat to the efficacy of an important agency data program and would uudecuiiuc 

iuctfMucti (he agency has adopted to ensure complvuxt with die statutory mandate to preserve 

the confidentiality of sbipper-railroad contract rates. 

A' The "ACE Utilities" consisl of American Electric Power, Atlantic City Electric 
Compaaiy, Delmarva Power &. Light, IndianapoUs Power & Light Company and The Obio 
Valley Coal Conqnny. 
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Funher. the ACE Utilities do not, and cannot, demonstrate that Ujgjt have a unique 

need for the masking f<.ctor5 to cf rr«ct a data base developed aad supcî ised by the LueiiUie 

Commerce Comimssion ("JCC") and continued by the Surface Transportation Board ("STB" 

or "Board"), a cortection whicu neither die ICC nor the STB have ever found necessary. 

Permitting the requested discovery would result in an unprecedented disclosure of these 

masking factore protected by the STB and the ICC since the ICC fust allowed d>eir a« 

Studies submitted to die STB and die ICC for cvidcntiury purposes in rail control 

proceedings have been reviev̂ 'eo on tdeir ments without reference to the fact that there was 

no disclosure of the masking factors.̂  Quite simply, the masking fi\ctors arc not needed 

and should not be produced - the value of the regulatoty revenue reporting program and the 

danger of releasing this infoimation far outweighs the minim d value, if any. <*f the 

•nformation to the ACE Ublities. 

Moreoviff, tbe ACE Utilities' request fOr masking factors is apparemiy designed to 

allow diosc paities to conduct a study of traffic handled by the Applicants for pthCT utilities 

during the period 1978 though 1996 - they do aoi need Ost masking factors relative lo dieir 

^ See, e p.. STB Finance Docket No. 32760, Union Pacific Corporation, et al. -
c:ontrol and Merger - Soudiem Pacific Riiil Corporation, et al, CilE^"). Decisioo No. 44. 
served Augusi 12. 19%. slip op. at 271 (Grimm smdy ba.«wl on Waybill Sample ths 'be 
number of independent routings affects rail rates evaluated on several basis - masjdng not 
difiCiUfiOMl); ICC Fmance Etockct No. 32133, Union Paaifitp Coiporation. et ai. - Couuul --
Chicago ai«l North Westem Transoortarion Comoanv. et ai.. Decision No. 25. served March 
7, 1995, sl^ cp. at 22 and 46 (studies by Southem Pacific witnesses Nelson and Komhauser 
. masking not discussed) and 87 (smdies by Chkago. Central and Pacific witnesses, one of 
whom is die ACE Utilities' consultant Dunbar - masking not discussed); ICC Finance Docket 
No. 21215 (Sub-No. 1). Saaboard Air 1 i y P«»rr̂ «4 Comnmy - Merger - Atlantic, C.OM 
Line Raib-oad Companv: Petition to Remove Traffic Protective Conditions. 1995 ICX TfXIS 
64. served March 27, 1995, at "17 (mcremental cost and revenue study by CSXT witiesses 
Klick and Kent - masking not discussed). 



] ^ Ul lAV; :̂6'9̂  22:0" S:,:6;23 NC. 42603::642 ? :5 

own traffic because dicy already have tix 100% traffic tapes a.s to diat traffic for the periods 

allowed. At the Jv'/ 16 hearing. Your Honor determined that the ACE Utilities were 

entiUcd to infoimation widi respect to only dieir own traffic movements to/from Conrail-

served destinations, and die Board affirmed diat nihng in Decision No. 17. The current 

rtquest of die ACE Utihtics is plainly intended to circumvent dial ruling by requiring die 

production of highly confidential and commcrciailv sensitive data relevant to aH odicr 

shippei*. including utilioet and odier shippers not even served by ConraU and dius irrelevam 

10 this proceedmg. 

BACKGROVNP 

T>.r AfV TTtUitiet' Prior Request for diis DaU: 

In dieir first discovery request, die ACE Utilities asked each of die Applicantt to 

produce 100% ualTic upet* for the years 1978 through to the presem.*' Applicants 

objected̂  and the matter was heard on July 16. 1997. 

V ACE, et >tl.-2 (Documem Request No. 3). ACE, sLa^-i (Documcm Request No. 3), 
and ACE, et al,-4 (Documem Request Nc. 3). 

NS-7, Norfolk Soudiem's Iniuai Objections to Atlantic City Electric Company. 
Dchnarva Power & Light Company and The Ohio Valley Coal Company's Fhst Set of 
Interrogatories aad First Set of Requests for Production of Documents to Norfolk Southem 
(ACE, CSX-9, Initial Objections to Adantic City Electric Company. DebOMurva 
Power & Light Cotxqwny and The Ohio Valley Coal (Jooipany 's hirst Siet ot interrogatories 
zai First Set of Requests for Production of Documents to CSX (ACE, fiLlL-3), and CR-2. 
Prchminary Objections to First Set of Interrogatories and First Set of Requests for 
Production of Document* vo Conrail of Atlantic Chy Electric Coaq>any, Delmarva Power & 
Light Conpany and The Ohio Valley Coal Company. 

-3-



At one poim during oral argument, counsel for Norfolk Southeiu puiuied out that the 

ACE Utilities' did not need Uie 100% traffic apes because die AC:E Utilities had access to 

the Waybill Sample tor each of diose years.J' Counsel for die ACE Utilities lespoaded diat 

tlacy needed the 100% traffK tapes to develop dieir evidence for die proceeding because tbe 

Waybill Satnplc was deficient for two reasotks: 1) die Wiiybill Sample was a .«ample and diere 

w«« a possibility of missed data; anrt ̂ ) the Waybill Sample contained masked couuati 

revenue data.̂  

At thai time, the AU rejected ACE's outright request for the 100% traffic tapes and 

instead ordered Applicants to produce data in response to a much more limited discovciy 

request. The ACE Utilities â jpealed that decision.̂ ' aod die Board upheld the ALJ's 

ruling.* 

Backyroimd on tfie Wflvbill gyifiplr 

The Waybill Sample is an information ûaering and reporting program implemented 

fmst uncer die ICC and continued by die STB under which die railroads submit a sampling of 

Sfi£ ACE Mn̂ nn to ggmKi at 2 ('./̂ Hcams can hardly object 10 doing so, because 
diey responded to our earlier discovery requests by encouraging us to rely on die Waybill 
Mmples, instead of tiicii own flies and traffic tapes, at die July 16 oral aigument before Your 
Honor! ). SsSJlsSi, July 16. 1997 Discovay Conference Transcript at 106-109. 

* 5S£ H at 107-109. 

ACE, fiLaL-6. Appeal of American Electric Power, Adantic City Electric Company 
Delmarva Power & Ugbt Company, and The Ohio Valley Coal Company from Uic Older of 
the rresiding Judge Resuicting Discovery, and Motion for Expedited Considendoo. filed 
July 22. 1997. 

* Decision No. 17. served Augustt 1, 1997. 



waybill̂  for shipments terminating nn their lines. This is an important program to gather 

a sample of waybill dau for individual uiuvement of rail trafflc for use as a data base tor 

various regulatory oversight purpos s.^ The ICC and die STB have also made this data 

base available to die public undet certain Umitations and as a result, die *[u]se of the Waybdl 

Samples is a time-aooored approach to presenting evidence before .>e ICC/STB ana indeed 

has been the basis for fucb evideau; iu literally thousands of such prcreedit>gs over tbe 

years." ACE Motion to Compel, at 2. 

A single waybill can cover anything from a single cf'.r (in the case of the movement of 

general commodities) co an entire unit train (in the case of tbe movemem of cool destined for 

a iitiliiy;. For Uiat reason, die sample is stratified, or weighted. Tbe STB now requires a 2 

1/2% sampling for general commodities waybills, but a nearly 50% "sampling* of unit cc>al 

trains 

One piece of dau is "masked" in the waybills submitted for inclusion in die Waybill 

Sample - contract revenue, over which die agency has no jurisdiction. In 1986. in refuse 

^ A "waybdl" is similar to a settled bill of Ixding. The waybill for any particular move 
includes data such as the originating and terminating freight stations, the participating 
rdiiroads, any mterchange points, die tiumber and type of cars, die weights of movements, 
the commodity, and the freight revenues associated with tbe move. Ex Pane No. 385 (Sub 
No. 3). Emansion nf the ICC WavbUI Samnle Public Uae File (49 CFR Part 1244V 1990 
ICC LE3aS 37 at •!. 

^ Sfifi "The Intersute Conuueivc Commission's Public Use waybdl Fde: Concems for 
Mis-Interpretation," Joumal of die Transportation Research Forum. Volume XXXH. Number 
1, 1991, at page 263 (attached to Applicanis Liitial objections); Ei Parte 385. 1990 ICC 
LEXIS at *2. 

Uf Applicants have pointed ouc that the teinn "1% Waybill San ê" Is bodi incoirect and 
misleading precisely for this reason. Sec. CSX/NS-74. Applkants' Initial Objections to 
Atlantic Ct^ Electiic Compan>-, et al.'s Second vSet of Interrogatories and Request for 
Production of Documents to Applicants (ACE. et al -11) page 2, n. 2. 
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to wide-spread rail carritr concern about ttw potcuUal ̂ cicasc Of noQ-jurisdictional rates, the 

ICC permitted diis masking. Each railroad shares its own acmal masking factors widi only a 

few agency emrloyces so tiiai die agency can be assured diat die masking factors wi!' .lot 

significantiy kew studies based ou Waybdl Sample and will not effectively disclose 

contract rates which could be determined were such revenue dau to be mode available. Thus 

masking allows the ICC to obtain necessary information cuuccming such traffic widiom 

compromising die overall accmaty, validity and usefidness of die Waybill Sample. 

Why are Conttact Revenues "Mast̂ "? 

RaUroads cany freight for shippers eidw under publicly available common carrier 

rates or pursuant to confidential, negotiated contracts, tiie terms of which are known only to 

die raibmi and th- shipper on whose bckdf the tmffic is carried. Coal - tiie commodity 

diat Uie ACJZ Utilities are most interested in ̂  is virtually always ttansported under die teims 

of such confidential raU contracts. The confidentiahty of rail contract rates and terms is a 

matter of ftmdaraemal imporuui::*? to tiie raUroads and to shippers, and Coagresa has so 

recognized in the goveming stamtes. 

Contracts are non-jurisdictional and contract revenues are not subject to challenge 

before die Board. 49 U.S.C. 9 10709(0X1).̂  Contracts and contract terms are not 

n^l:. b> ̂  section, and transportiiuon under such contract. 
Shall not he nibject to tiua pan, and mty not be subsequentiy chaUenged before die Boaid or 
î vJS °" ^ KTOVmd that such contract vioUtes a provision of diis pan." 49 U S C § 
10709(c)(1) The term "Uus part" refers to regulation of rail transportation by die Surface' 
Transportation Board. '̂ uiiw.c 
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subject to disclosure by die STB. 49 U .S C. § 10709(dK2).i3' And, dicrc are civil aad 

criminal penalties imposed for the unlawful diiiclosure of contract terms, including reveinies. 

49 U.S.C. § 11904. 

NotwiUistanding diese facts, die public and die STB, and die ICC before it. have a 

legitimate need to obtain infoimation concerning tbe traffic flowing over tbe interstate tail 

system, and tbe Waybill Sample provides tbat information. Because unmasked rcvciaie dau 

for individual movements can effectively disclose the underlying rates, however, the ICC 

pennittcd a masking which allowed lor bodi the gathering of useful data and protection of 

confidential contract re '̂ nues. 

Aldiough regulatoty oversight is die primary purpose behind die Waybill Sample, die 

Waybill Sample has also been used to present evidence before rhe ICC aivl the STB over OK 

years. ACE Motion C/̂ np̂ -i at 2. Thus, as jic ACE Utiliik» admit, one of "the very 

papo9e[s] of mainuining ihe Waybill Sample' is to p ovide a statistically reliable source of 

dau to develop evidentiary studies for use in ppiceedings - inrluding control proceedings -

but users of die Waybill Sample have done so without having access to ibe masking ftctois 

which wouW reveal the exact cononct revenue figures not odierwise subject to disclosure. 

The masking factors are highly cuufidential. Each railroad knows its own «nasking 

factois, but not those of its competitors. At the STB, only s few employees knov e 

factors. The STB's comractor for gatiiering and processing die WaybiU Sample data does 

^ "Documents, papers, and records (and any copies diereoO relating to a comract 
described in subsection (a) shall not be subject to the mandatory disclosure requiiemems of 
section 552 of tide 5 [die Freedom of Information Actl." 49 U.S.C. $ 10709(d)(2). 
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die rulings issued at ttiat hearmg. which were embodied in Decision No. 11 and affirmed in 

Decision No. 17. Your Honor has already detonnined that the ACE Utdities are entitied to 

ti^fllc and contract information relative to dieir own shipments to Conrad-served 

destinations; not lo such data diat Applicants may have, or be able to disclose, relative to 

other shippers. 

Tbe Applicants have dius provided 100% onffic tapes relative to tbe shipments of the 

ACE U.iHties - tiieir consultants need no more to smdy diat naffJc (and fliey do not here 

claim otljcrwlse).ii' On tae omer hand, to provide die masking factors dial die ACE 

Utilities now seek woukJ be die fundamcntid equivalem of providing die broad array of 

contracts and odicr confidential data relative to Applicants' comracts and odier confidential 

data relative to Applicants' coal shippers diat has aheady been denied to die ACE Utilities in 

die July 16 ruling. Such disclosure would undermine tiic purposes scivcd by die stamtory 

protections of rail contract couTidentiaUiy, and undermine die very purpose of using die 

maskmg factors in die fu^ place, 

Moreover, die ACE Utilities have already fought tilts battle and lost, in dieir first set 

of discovery requests, die ACE Utilities asked each of die AppUcants to produce 100% 

traffic tapes for die years 1978 tiirough 1997 li' Applicants objected on die basis of 

burden, confidentiality and rclcvanoe.i* ACE Utilities argued at die hearing on July 16, 

^ Flmher, a highly confidential 100% traffic upe for CSX and Conrad traffic for die 
base year Of the primary application. 1995. has been located m die Applicants' depositoiy 
since June 23. die date die Application wâ  filed. This lape reflects aU of die traftic of diese 
camers and uses no nwaifing factors. 

^ Sa, Sffia, note 3. 

^ Ss> SKCa, note 4. 

-9-
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1997 tbat bemg required to rely on data readily available in tbr ICC/STB waybUl sample to 

supplement the particular tmffic upc dau ApplicanU weie being required tc pnxluce was 

inadequate for their analysis because, p̂ ter alia, the precise revem."*- figures were masked to 

preserve dieir highly confidential nature.̂ ' At that time, ACE UtUities could also have 

made the very same request for disclosure of the masking factors as they have now ;iiade. 

and could have argued, to die AU or on their appeal tn the Board, that the failure tc disclose 

the masking ^tors was error. The ACE Utilities did not make dial argument when they 

appealed die AU'S decislon.î  wmch die Board upheld.̂  Now diey are back seeking 

essentially the same ultimate information through a different source. 

Indeed. Uie faUure of tbe ACE UtUities to press for die masking factors then or at 9Sy 

cthn time in the past few months gives the Ue to their clauns of a substantia] and "urgent" 

need for this discovery. They and their consultants have known aU along about this isMie, 

Slid their failure to seek CLua discovery before now cannot be aUowed to suppon a self-

created claim of urgency. At diat time, the AU rejected ACE's outright request for the 

100% traffic upec and instead ordered Applicants to produce a more limited universe of 

documents and infoimation. 

'̂ Stt July 16 Discovery Confereace Transcript at 107-109. 

^ ACE, et al.-6. Appeal nf American Electric Power, Atlantic City Electric Company, 
Dehnarva Power &. Light Company, and Tbe Ohio Valley Coal Company botn die Order of 
the Prasidisg Judge Restricting Discoverv, and Morion for E;q)edited Consaderation, fUed 
July 22, 1997. 

^ Decision No. 17, served August 1. 1997. 

.10̂  
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The ACE UtiUties now claim diat dieir experts wUl use die WaybUl Sample as die 

basis for a smdy for submission to die STB in diis proceeding.®' Their belated decision to 

do so docs not Justify breaching die wall diai die STB and die ICC have erected around die 

WaybUl Sample masking factors. The WaybUl Sample has formed die basU fbr innumerable 

conlrol proceeding smdies in the past - including die ttaffic diversion and operations smdy 

conducted for die present proceeding by NorfoUt Soudiem -- and to Applicants' knowledge 

none have reqiiurd an unmasking of revenue factors. The ACE Utilities claim diat ttiey need 

ioii.':dmiii diffcicui fium wlai dc STB or die ICC has required in tise past. Nodiing die 

ACE utilities h9ve or can state justif their claim. 

The ACE Utilities appear to claim diat. I) diey need to die masking factors because 

die revenues diat appear on die WaybUl Samples are deliberately altered; 2) die revenues diat 

appear in die WaybiU Samples are deliberately altered because diey are commercially 

sensitive; and 3) if the masking factors were subject to disclosorc and produced, die masking 

factors would be designated 'highly confidential' under the Protective Orda in diis 

proceeding.̂  

The ACE Utilities claim to need "diis evkicnce urgcntiy because of die looming date 
of October 21 tor comments aud evidence." SQP Mô on to Compel at 2. This has even 
less force dian simUar statements which have been made in nearly every oral argument. The 
ACE Utilities have been aware of die procedural schedtde since it was issued on May 30, 
1997 ovT thrBf m B̂ihfl "19- Thoy ouaooi now claim prejudice on discovciy flicir experts 
have just now decided to seek. Any claim tbat dieir experts have only now figured out diat 
they WiU need the data is rebutted by die taci, diat diosc experts were in die ALI's presence 
when he denied die ACE Utilities' request for die Applicanis* 100% traffic xapet despite 
arguments concerning die masking factors. 5s£. O.Td Argument, July 16, 1997 (Transcript 
at pages lOg-09) 

2i' The ACE Utilities claim diat die reason tiaey need, and are entided to, the "masUng 
(continued...) 
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The ACE UtUities have shovm no need for the masking factors that die \CC and STR 

have themselves protected so thoroughly for so long. The masking factors have been iu 

place for over a decade. By die ACt Utilities own count 'liiendly diou. of smdies 

have been conducted and submitted to die ICC and STB by hundreds of parties and 

consultants - including die ACE Utilities and dicir consultimts. As noted above, die ICC 

and die STB have always accepted a WaybUl Sample smdy presented in a control proceeding 

despite the ma*l""E factor, ilie simple fact that masking factors exist docs not justify their 

discovery. 

Moreover, die confidential contract revenues are masked because Congress 

SpecificaUy made diem non-jurisdictional, not subject to disclosure, and protected by law. 

Far from justifying disclosure, dus argues for continued protection. The fact tnat tbe 

revenues are also highly confidential does not weigh ajjainst whether a legal justification 

exists for theii effcv̂ livc pruduciiun througii disclosure of the masking fac'ors, 

FinaUy, it is true diat if die masking factors were subject to disclosure they would be 

considered highly confidential and dius would not be subject lo use beyond this proceeding or 

to access by other than outside counsel and consultants. That is not the question. Again, die 

fact that the luasyipg factors are highly confidential - p»t>iected or not h" a protective order -

- is Q2t legal justification for production otherwise not wairaiited. 

continued) 
^ors is because die revenues diat appear on UK WaybiU Samples are deliberately altered 
because diey are comntercic My sensitive, and thus subjea to die 'highly conf iential' in die 
context of the Protective Ordf n this proceeding.' AClg Motion Compel at 1. 

.12. 
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Further, where there are special confidentiality concerns relevam to particular data, 

tho&e conccrm must be balanced â diuiii any claims of relevance m assessmg whether 

production is appropriate. Here, the special confidential concerns relative to tbe masking 

factors ht outweigh claims of relevance that Your Honor has already addressed and found 

wanting. 

This is a conlrol proceeding. Tbe Board must determine whether to grant tbe 

Applicants p̂roval to consummate the transaction contemplated by tbe primary appUcation. 

Iu mission ana method is clear: 

"The Acts' single and essential standard of approval is tbat the [Board] find 
tbe [transaction] to be 'consistent with the public inteiesi.*" To determme the 
public interest, we balance the benefits of tbe merger against any cnmp̂ îve 
liiOB that cannot be mitigated by conditions. ^ * * Competitive harm results 
from a merger to die extent the merging parties gain sufficient market power 
to raise .-ates or reduce senice (or bodi) and to do so profitably, relative to 
premerger levels. In evahiating whether a merger u in the public inteicsi, we 
seek to determine what conqpetitive harm is 4ifK>tiv Mtf fflysaUy \̂̂ \<fi to die 
merger aud lu distixkguish that harm from any pre-existing, anticonqietitive 
coiidition or disadvantage diat odier raUroads. shippers or communities may 
have been experiencing. We attempt to ameUorate harm diat is caused by die 
merger with conditions. 

USISt' alQ> op. at 98-100 (ciiaiiuns omitted) (emphasis added). I'he mere substimtion of one 

rati camer for anodier for service to a plant is not a competitive harm - even if the new rail 

carrier holds a differem view of rate making than die one it replaced. 

Tbe ACE Utilities claim a need for die masking factors "so diat tbe evkleoce we 

present to tbe Board about die revenues Appliomts are earning is accurate." ACE Motion p 

QSSSBSl at 2. This is patcntiy absurd. Tbe Board Itself protects the disclosure ot the 

masking factors from its own contractors, yet it regularly uses and accepts evidence based on 

the WaybUl Sample in proceedings just like mis one in n*>,ogmtion of tbe fact duu die 

-13-
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masking factors do not skew evidentiary submissions so much as to require unmasking. The 

ICC and tire Doard have continued ta proUwl Oie masking factors even from dieir own 

contractors for die same reason tiiat die Presiding Judge should deny die motion to compel -

diat die masking factors are not needed by the ACE Utilities or anyone else fot evidentiary 

submissions to die Board and arc not subject to dibtJosure.*' 

CONCLUSION 

The ACfc utilities ask for an unprecedented disclosure of data which die ICC and die 

STB have kept confidential even from dicu- own contractors for over a decade. The ACE 

Utilities have shown no relevance diat might justify die disclosuie. and certainly not 

sufficiendy compeUins relevance to outweigh die rtrong interests served by maintaining the 

strict confidentiality of die masking factors. The motion to compel should be denied. 

» Several odicr stalements in the ACF Utilities' Motion to Dismiss may add color but 
do not suppon die motion. For example, die ACE Utilities' "experts have decided to anempt 
to develop their evidence by supplcmcatiog d« ickuvely few 'dau poinw' we have obiahied 
from Applicants for our clients origin̂ lestination pairs' by 'fdling in* widi data from die 
Waybdl Samples." ACE Morion to Compel at 1-2. This can be accomplished widiout die 
masking factors. The ACE Utilities suggest diat "Applicants can hardly object to [providing 
the masking factors] because diey responded to our earlier discovery requests by encouraging 
OS to --ely on die Waybill Sanqjlcs. . . ." i^Ucants have made a timely vibjocdon to tias 
production of die masking factors - dius die motion to compel ~ but diat does not mean diat 
the WaybUl San̂ ile is not a statisticaUy sound dau base for die presenuition of evidence to 
die Board. 

-14 
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RespectfiiUy submitted. 

James C. Bishop, Jr. 
William C. Wooldridge 
J. Gary Lane 
James L. Howe m 
Kobcrt J . Cooney 
G«orge A. Aspatore 
NorfoUc Southem Coiporation 
Three Commercial Place 
Norfolk. VA 23310-9241 

1629-2838 

•f A. Alien 
ôhn V. Edwards 

PatzkbE. Bruce 
Sicken, Scoutt A Rasenberger LLP 
RRK Seventeemh Stteet. N.W. 
Suite 600 
Washington, D.C. 20006-3939 
(202) 298-8660 

John M. Nannes 
Scot B. Hutchins 
Skadden. Axps, Slate, Meagher 

& Flom LLP 
1440 Ncw York Ave., N W. 
Washhwton, D C 20005-2111 
(202) 371-7400 

rjmn.ui for Norfolk Southern 
CorporatLar gfKt Southern 
Jiailwav Compam 

Mark G. Aron 
Peter J. Shudtz 
CSX Corporation 
One Jaznca Center 
902 Bast Cary Street 
Richmond, VA 23129 
(804) 782-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation. Inc. 
500 Water Streei 
JackBonvillc. FL 32202 

r-SSp4) 359-3100 

'^Dennis G. Lymis 
Drew A. Hariur 
Jodi B. Danis 
Amoid & Porter 
555 I2di Stteet, N.W. 
Washington, D.C. 20004 
(202) 942-5000 

Samuel M. Sipe, Jr. 
David H. Cobum 
Steptoe & Johnson LLP 
1330 Connecticut Averaie 
Washington, D.C. 20036 
(202) 429-3000 

Q(\mST\ rffr rM f^<>rt>oration 
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Dated: Sqxember 16. 1997 

Timothy T. O'Toole 
CoQstance L. Abrams 
Consolidatad RaU Corporation 
Two Commerce Square 
2001 Market Street 
PhUadelphia. PA 19103 
(215) 209-4000 

Ciumiji^hai^ 
Genld P. Norton 
Haridns Cunningham 
1300 Nineteemh Street, N.W. 
Suite 600 
Washington, D.C. 20036 
(202) 973-7600 

Counsel for Conrail Inc. an4 
Cttnsolidatmd Rail Con>oration 
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rraTIFICATE OF SERVICE 

I, John V. Edwards, certify diat on September 16,1997,1 caused to be served by 

facsimile service a true and correct copy of die foregoing C.*;X/NS-[ ], Applicants' Response 

tbe Motion of Ailantic City Electric Company, fiLaL to Compel, on all parties diat have 

submitted to die AppUcants a Request to be Placed on tbe Restricted Service List in STB 

Fbance Docket No. 33388. 

Dated: Sqptember 16, 1997 
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U!JI7SD STATES OF AMERICA 

+ + + 

SURFACE TRANSPORTATION BOARD 

* + • + + 

ORAL ARGUMENT 

CSX CORPORATION AND CSX TRANS 
PORTATION, INC. , NORFOLK jj 
SOUTHERN CORPORATION A!̂D NCR- (} 
FOLK SOUTHERU RAILWAY COMPANY || 
-- CONTROL Am OPERATING LEASES/ || 
AGREEMENTS -- CONRAIL INC. AND j 
CONSOLlDATEIi RAIL CORPORATION jj 
TRANSFER OF RAILROAD LINE BY j 
NORFOLK SOUTHERN RAILWAY COMPJVNY | 
TO CSX TRANSPORTATION, INC. 11 

Finance Dock«t 
No. "siiiea 

Wednesday. 
July 16. 1997 

Waahington. D.C. 

Tha above-entitled matter came on for oral 
argument in Hearing Room 6 of" the Federal Energy 
Requlatory ComTnieeioa, 886 Piret Screec, N.E., at î :30 
a.m. 

BEFORE: 

THB HONORABLE JACOB LEVENTHAL. 
Adminietrative Law Judge 

NEALR. GROSS 
COURT HEraiCTERS AND TRANtCRlBem 

isas nHoof «UNO AVE.. N W. 
WASHINOTON, D.c. aoaps.3701 (202)2344433 
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1 think they're relevant. We'd consider i t m the 
- 1 

2 interest of compromise. 

3 But hpyond X99S, ic ia Simply 

4 •xtraordinax-ily overbroad and burdenaome to produce 

d and, we submit, neither relevant to anything Mr. 

6 McBride legitimately wants or really needed by him. 

7 It would take, as ŵ 've atated in our papers, we would 

8 cocimate eome 1, 000 man-.*iours to Compile a l l these 

y tapes and provide them and clean them t̂ p, as it were. 

10 in a way that made them producible. 

11 They provide traffic information Lhat is 

l i 

certainly reflected in the Board's way b i l l sample, 

which Mr. McBride has full access to. He could go 

14 ! back and get the way b i l l sample back to 1978 and gi*r 

15 a sampling of a l l these movements tbat way. 

16 But we »ee no baais>for his request for 

17 our 100 percent traffic capes going back to 1978 or 

18 even for the period that you've limitbd, which I ouess 

19 is what, maybe eight or ten ypiars? 

20 To go back and compile those tapes in a 

21 way tnat were useful or producible would take an 

22 enormous amount of time, and the marginal probative 

NEALR. GROSS 
COURT fwpoRTvne AND -mANScmeeRS 

1323 RHODE ISLAND Mt. N.W 
009)2344433 WASHINCTON. O.C. lOODUTOI (tM) m44ae 
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1 value uf Lhose, we .submit, is far outweighed by the 

2 burden that would be imposed. 

3 JUD3B LEVENTHAL: Mr. McBride. 

A MR. .McBRIDE; Thajik you, Your Honor. 

S i First of a l l , let me say thac the way b i l l 

g sairple has two raajor problems with i t . and again I ' l l 

7 explain this the best I can, but Mr. Crcwley is tha 

8 

» First of a l l , it's a sample. It's a one 

10 percent sample, and what happens is that i f you go and 

11 only look ac one out of iOO records, oft«nfime« 

13 

there's absolutely nothing in a key Bcgment of the 

13 data that needs to be analyzed. I mean like pulling 

14 one volume of F.3rd off out of every 100, or F.2nd. 

15 and if you didn't find any cases about the Fir.sr. 

U AmanHm«nt. th* sampling technique would lead /ou to 

17 the conclusion that there isn't a First Amendment. 

18 But obviously that isn't so. So you have 

19 to deal with the problem o£ a sample. 

20 Mr. Crowley has been through thia on a 

21 number of occasions. Ke ve discussed i t before, and 

22 if you cone up with a null set, then you're right back 

NEALR. GROSS 
COURT REPORTCra ANO TaANSRRliem 

1323 KHOOe ISLAND AVE, N.W. 
(302) 234-U33 MASHINOTON. O.C. 300054701 (202) 234.M33 
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I to asking for complete data. That's why we asked for 

2 che traffic tapes. So we and ber;ius*, again, time 

3 is i-if the •ssence, we can't be relegated to the sample 

4 and then come back here in a month and have lost that 

5 amount time, and then have some mind numbing 

£ hearing before Your Honor explaining that thare's 

7 ncsrhir.g in thie ocgnent and ther*-' s nothing in that 

S segment and nothing in -hat segment. It's going to 

9 get very tedicu£5. 

10 The quick way tc do this is to just get 

11 the tap#R and get on with i t . They want to get on 

..•> 12 with this proceeding. They got the Board to agree zo 

13 expedite the proceeding. They ought to expedite 

14 providing us che data we need in the proceeding. 

15 The second problem is this, which they 

1€ haven't cold you. On the way b i l l sample, the actual 

17 rate information is not there. They, with the Board's 

18 approval, apply some sort of a multiplicatior factor 

19 or adjustment factor to the actual rate base to mask 

20 i t , and as a result, then any time a shipper tries to 

21 make an argument out of the one percent way b i l l 

22 sample, they say, "Well, you can't rely on that 

NEALR. GROSS 
counrr nefOR IERS AND TAANSCWUm 

1323 NHOOe tSU'̂O AVE., N.W. 
^ 234-MS3 WASHINOTON. D.C aOOOMTOI (202) 234-4433 
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because that's not the actual rate." 

So that's the other reason we went to the 

tratfic capes, and ̂ hey estimate i,000 maij-hours. I t 

doesn't sound like a lot compared to what they put 

into compile 23 volumes and 14,810 pages. But year by 

year, i t sounds like 50 .hours -- 50 man-hours worth of 

work. 

So we need those traffic tapes to be able 

to get the actual data, not to deal with the problem 

of noc having informacion in a particular cat3gftry, 

and not having tha actual rate information which i s 

what this is about. 

That's what our clients are concerned 

about, is what they're going to have to pay for thSg 

transportation as a re.mlt of the acquisition of 

Conrail, So that's why we need-these tapes, and as 

you know, Conrail and CSX haven't even objected 

altogether to providing them, and I think we ouoht to 

just get on with i t . 

JUDGE LEVENTHAL; How about the time 

l i m i t ? 

(208) 2344433 

MR. McBRIDE: Well, I have the same 

NEALR. GROSS 
eouAT nfoirrens ANO TnANScmaens 

1323 RHODE ISLAND AVE.. N.W. 
WASHINCTON. O.C. MOOK-STOI (202) 234.4433 



CERTIFICATE OF SERVICE 

1, Gerald P. Norton, certify that, on this 22nd day of 
September, 1997, I caused a copy of the foregoing document to be 
served by hand and/or facsimile on Michael F. McBride, counsel 
for Atlantic City Electric Company, Delmarva Power & Light 
Company, and The Ohio Valley Coal Company, at LeBoeuf, Lamb, 
Greene & MacRae L.L.P., 1875 Connecticut Avenue, N.W., 
Washington, D.C. 20009, and by f i r s t class mail, postage prepaid, 
on a l l parties appearing on the restricted service l i s t 
established pursuant to paragraph 3 of the Discovery Guidelines 
in Finance Docket No. 33 388. 
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Durkin & Boggia. Esqs 
Centennial Hcu^"? 
71 Mt Vernon Street 
P O Box 378 
Ridgefield Park. New Jersey 07660 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

0 9 1997 
Finance Docket No. 33388 

CSX Corporation and CSX Transportation, Inc., Norfolk 
Southern Corporation and Norfolk Southern Railway Company 

- Conirol and Operating Leases/Agreements --
Conrail Inc. and Consolidated Rail Corporauon 

MOTION OF THE VILLAGE OF RIDGEFIELD PARK, NEW JERSEY, TO 
LATE-FILE NOTICE OF INTENTION TO PARTICIPATE IN PROCEEDINGS 

The undersigned, counsel for the Village of Ridgefield Park, New Jersey (the 

Village"), respectfully requests that the Village be permitted to participate in and be 

designated as a party of record in these proceedingdespite the expiration of the time in 

which lo file its Notice of Intention. The reasons why the Village believes it is entitled to a 

relaxation of the deadline by which to file its Notice of Intention are set forth below. 

(1) On or about Jar>uary 17, 1997. Village Mayor George D. Fosdick wrote to 

Congressman Steven Rothman, voicing concerns regarding a proposed merger between 

'!̂ SX and Conrail. with particular reference to certain problems between the Village and 

the New York Susquehanna & Western Railwsv Corporation ("NYS&W"), with which 

CSX has an ongoing business relationship. (NYS&W transports freight cars to CSX's 

Little Ferry Yard located in the Borough of Ridgefield, which is adjacent to the Village.) 



Congressman Rothman forwarded this communication to the Surface 

Transportation On or about March 21, 1997, Surface Transportation Board Chairpersor. 

Linda Morgan respondeu lo Congressman Rothman that although no formal application 

had as yet been received, the Village might v-'-̂ h to "participate in the environmental 

re^'iev process addressing Sî fety issues or formally ~s a party of record once a 

CSX/Conrail n.arger application is filed." 

Congressman Rothman forwarded Chairperson Morgan's communication to 

Mayor Fosdick, who wrote directly to Ms. Morgan on or about May 12, 1997 reiterating 

the concerns he had previously expressed. 

As a result of the correspondence described above, the Village was of the belief 

that the appropriate time in which to raise its concerns would be upon the filing of a 

formal CSX'Conrail application, not in the instant proceeding. However, as described in 

paragraphs (2) and (3) below, certain events have occurred which have altered that 

situation. 

(2) On or aroand August 12, 1997, the Village first became aware that the 

Delaware Otsego Corporation, of which the is a wholly-owned subsidian/, is the subject 

of a proposed management buyout by Norfolk Southern Corporation, CSX Corporation 

and Walter G Ric •<vi/are Otsego's Chief Executive Officer. 1 he realization of the 

management buyout would bring the CSX and Norfolk Southern railroads into the Village, 

and thus the application presently before the Surface Transportation Board is of 

immediate concern to the Village in a way which was not manifested until very recently. 

(3) In addition to the foregoing, the Village was also made aware, at or around 

the time it learned of the proposed management buyout, that CSX Corporation or CSX 

Transportr.^irn, Inc. proposed, in connection with the matter currently pending before the 

Surface Transportation Board, to construct two cross-tracks within the Village for the 

purpose of connecting CSX with Norfolk Southern and facilitating the moveme.nt of 



freight between the two railroads. This information was communicated to the Village as 

the result of a telephone call from an environmental firm to H. Douglas Hansen, the 

Village's Construction Official, in which Mr. Hansen was invited to advise the 

environmental firm of any environmental concerns the Village might have regarding the 

proposed construction. The proposed construction is, indeed, a concern to the Village 

for a number of reasons -- environmental and othenvise - and the Village believes that it 

should be heard on these issues. 

As set forth above, the Village's failure t" meet the deadline in the instant 

proceeding was not the result of any dilatory behavior on its part, but rather was the 

result of the Village's belief that its concerns would better be raised in a proceeding as 

yet unfiled. Under the circumstances, the Village of Ridgefield Park, New Jersey, 

respectfully requests that it be permitted to late-file its Notice of intention to Participate in 

the subject proceedings. 

Respectfully, 

Martin T. Durkin, Esq. 

Dated: Septembers, 1997 
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12-^50 DETROIT AVENUE • 44107 •216/529-6030 • FAX 216/228-2514 

SARA J F A G N I L L ; 
DIRtC. "^ROF LAV 

Septembers, 1997 

Office of thv- Secretary 
Case Control Branch 
Attn: STB Finance Docket No 333S8 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

RE: CSX Corporation, el al. 
Norfolk Southem Corporalion, et al 
Conrail, Inc. et al. 

and 

ROGER D TIBBETTS 
SS1ST*NT LAW DWECTOB 

KEVIN M SPELLACY 
PROSECUTOR 

DENIS P DUNN 
ASSISTANT UAA D lRECToa 

ASSISTANT PRO OTOR 

MATTHEW J KING 
AS"='STANT L A V ; DIRECTOR 

ASSISTANT PROSECO TOR 

Dear Secretary Willianis: 

Enclosed please find the original and eleven (11) copies of i Motion for Leave to 
File Certificate of Service in Compliance wilh Decision No. 21 Instanler, and a copy of 
the Certificate of Service. Kindly file the documents and retum a file stamped copy of 
each lo the undersigned in the enclosed self-addressed stamped env-;lope. 

Thank you for your cooperation in this matter. 

Very truly yourSv, 

Sara J. Fa^illi 

cc: The Honorable Jacob Leventhi?! 
All Parties of Record 



Before the 

SURFACE TRANSPORTATION BOARD 

STB Finance Dockel No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, I.>IC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAV COMPANY 

-CONTROL AND OPERAT.ON LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

Motion for ? eave lo File Certificate of Ser\ ice in 
Compliance wiih Decision No. 21 Instanler 

Now comes Parly of Record, City of Lakew ood, Ohio and Moves for Leave 
to File a Certificate of Service in Compliance vvith Decision No. 21 and serve a copy 
of its oniy filing, the Notice of Intent to Participate, upon all other parties of record. 
This party was unclear that the Notice of Intent to Participate was a filing that 
needed lo be serv ed on all other parties since the list of panics w as generated by the 
STB. and no other pleading had been filed by it. However. Lakewood has received 
numerous copies of Notices oflntent lo Participate frcm other parties indicating 
that, in fact, lhal document doc: need to be served upon :\\\ other PORs. 

In addition. POF Lakewood Mov es for Leave to File wilh this Board the 
Certificate of Service required by Decision No. 21. a copy of which is attached 
hereto as Exhibit "A." This Motion is made in the interest of justice and not to 
interpose undue delay. Lakewood did file upon all other known PORs its Notice of 
Inient to Participate al the time it was filed. In compliance wilh Decision No. 21. 
POR Lakewood did file w ith the Secretary ol lhe STB a correction lo its address in 
the POR serv ice list. 

LAW DEPARTMENT 
CITY OF LAKEWOOD 

: 6 X DETROIT AVENUE 
(2161 529-6030 

f - « (216) 228-25M 

Respectfully submill-'d. 

x-'Sara J. Fagniltt'̂  
Direcior of Law 

V City of Lakewood, Oh-o 
12650 Dclroil Avenue 
Lakewood. Ohio 44107 

Attomey for Party of Record 
Cilv of Lakewood. Ohio 



CERTIFICATE OF SERVICE 

A copy ofthe forgoing Motion for Leave to File Certificate of Service in 
Complianc e vvith Decision No. 21 Instanler was duly serv ed upon the Honorable 
Administrative Law Judge Jacob Leventhal and all Parties of Record on this --'' 
day of September, 1997. 

S«fa J. Fagnilli ' 
Altotney for Party of Record 
City of Lakewood, Ohio 



EXHIBIT ''A'' 



UVW DEPARTMENT 
CITY OF LAKEWOOD 

•2650 DETROIT AVENUE 
.2 '6 i 529-6030 

TA,* 2 ' b l 228-25 u 

Before the 

SLJRFACE TRANSPORTA"^ iON BOA R D 

STB Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY' 

-CONTROL AND OPERATION LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

Now comes Party of Record. City of Lakewood, Ohio, and certitles that a 
copy of ils Notice oflntent to Participate, the only filing submitted lo dale, has been 
served upon all other Parties of Record and upon the Honorable Jacob Leventhal on 
this - -day of September, 1997. 

Respectfully submitted. 

^Sara J. Fagnilli 
Director of Law 
City of Lakewood, Ohio 
12650 Delroit Avenue 
Lakewood, Ohio 44107 



STB FD-33388 ID-181398 8-22-97 



PHILAOFLPHIA OFFICE; 
SIXTEENTH FLOOR 

TWO PENN CENTER PLAZA 
PHILADELPHIA. PA 19102 

(215)563-9400 

ERIC M HOCKY 

GOLLAIZ, GRIFFIN & EWING, P.C 
ATTORNeYS AT LAW 

213 WEST MINER STREET 
POST OFFICE BOX 796 

WEST CHESTER, PA 19381-0796 

Telerhor.c (610) 692-9116 
Telecopier (610) 692-9177 

E-MAIL: GGF@OOE ATTMAIL.COM 

August: 22, 1997 

HAND DELIVERY BY COURIER 
Office of the Secretary 
Case Coritrol Uriit 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

0 

DELAWARE COUNTY OfTICE: 
205 NORl H MONROE STREET 

POST OFFICE BOX 1430 
MEDIA, PA 19063 

(610) 565-6040 

Inc. 
Re: Finance Docket No. 33388 

CSX Corporation and CSX Transportation, 
Norfolk SouLhern Corporation and 
Norfolk Southern Railwa/ Company 
--Control and Operating Leases/Agreements--
Conrail Inc. and Consolidated R a i l Corporation 

Dear S i r or Madam: 

Enclosed f o r f i l i n g i n the above referenced proceeding are 
the o r i g i n a l and 25 copies of each of the f o l l o w i n g documents: 

BPRR-2/ALY-̂  2 - Description of Responsive Applications 
Anticipated By Buffalo & Pi i tsbu.rgh Railroad, 
Inc. and Allegheny & East-^rn Railroad, Inc. 
(Sub Docket Nos. 43-51) 

liMllbah 
H WPDATA TRANS GWrJlPRR CR-MHROBSTBO: WPD 



Office of the Secretar/ 
Case Control Unit 
August 22, 1997 
Page 2 

BPRR-3/ALY-3 - P e t i t i o n of Buffalo & Pittsburgh Railroad, 
Inc. and Allegheny & Eastern Railroad, inc. 
f c r C l a r i f i c a t i o n and Waivers (Sub Docket 
Nos. 43-51) 

RSR-2 - Description of Responsive Applications 
Ar.ticipated by Rochester & Southern 
Railroad, Inc. (Sub Docket Nos. 52 and 

RSR-2 - P e t i t i o n of Rochester & Southern Railroad, 
Inc. f o r C l a r i f i c a t i o n and Waivers (Sub 
Docket Nos. 52 and 56; . 

Also enclosed i s a dis k e t t e containing each of the four 
fil i n g . ' : i n a format (WordPerfect 6.1) tha t can oe converted i n t o 
WordPerfect 7.0. 

Kindly time stamp the enclosed extra copy of t:hib l e t t e r t o 
indicate receipt and return i t to me i n tbe self-addressed 
envelope provid^^d f o r your convenience. 

Respectfully, 

Enclosures 

KMHbah 
H WPtMI A reANS GWrDPRK '•R-MERG&STB02.WPD 



BEFORE THE 
Sl RF. \CE TRANSPORTATION BOARD 

S I B FINANCE DOCKE I NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC 
NORFOLK SOI THERN CORPORATION AND 
NORFOLK SOI THERN RAILWAY COMPANV 

--CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

BPRR-
ALY-3.. 

PETITION OF 
B I T F A L O & PITTSBl R ( ; H RAILROAD, INC. .\ND 

ALLEfiHENY & EASTERN RAILROAD, INC. 
FOR CLARIFICATION AND WAIVERS 

(Sub Docket Nos. 43-51) 

Dalcd; Augusi 11. 1997 

William P. Quinn 
liric M. Hocky 
^iOLI.ATZ. GRIFFIN & EWING. P.C. 
213 West Miner Sireel 
P.O. Box 796 
West Chester. PA 19381 -0796 
(610)692-9116 
Allorncys for ButTalo & Pittsburgh 
Railroad. Inc. and Allegheny Ik Eastern 
Railroad. Inc. 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

S I B FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. '''̂ '̂V;̂ 7cL /:<f/ 
NORFOLK SOI THERN CORPORATION AND "'̂  
NORFOLK SOLTHERN RAILWAY COMPANY ^ 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

PETITION OF 
BUFFALO & PITTSBURGH RAILROAD, INC. AND 

ALLEGHENY & EASTERN RAILROAD, INC. 
FOR CLARIFICATION AND WAIVERS 

(Sub Dockel Nos. 43-51) 

Buffalo & Pittsburgh Raiiroad. Inc. ("BPRR") and its affiliate. Allegheny & Eastem 

Railroad. Inc. ("ALY"')'. in accordance with Decision No. 7 served May 30. 1997. and Decision 

No. 12 served JuK 23. 1997. arc filing toda\ their Description of Anticipated Responsive 

Applications (BPRR-2 ALY-2). In conjunction with such iescviplion. BPRR and ALY request 

the clarification and wai\ ers requested below with respect to the proposed responsive 

applications. 

INTRODUCTION 

As set forth more fully in the Description of Anticipated Responsive Applications, BPRR, 

a Class II rail carrier operating in western 1 ennsylvania and New York, is predicted by the 

' BPRR and ALY are both vvholK owned subsidiaries of Genesee & Wyoming Inc. 
(••GWT). 



Applicants to have approximately 40% of its freight revenues diverted to the Applicants as a 

result ofthe primar\ transaction. As a result ofthosc diversions, BPRR would not be able to 

continue to operate in ils current configuration. The results wou'd be loss of essential services 

and other competitive hanu for its on-line shippers.- To preserve essenliai services, BPRR may 

seek to '-ave the Board order that il be included in the primar> transaction. In the altemative. 

BPRR and ALY ma> seek lo restructure their operations by hav ing BPRR abandon lines it could 

no longer afford to maintain, by acquiring operating rights to allow for the continued provision of 

essential s-itvices. and by acquiring additional rights lo address other competiiive harms. 

REQUESTS 

A. Inclusion (Sub Docket No. 43) 

BPRR has gi\ en notice lhat il anticipates filing an application for inclusion in Sub Docket 

No. 43 (BPRR-2/ALY-2). With respect to its proposed inclusion application. BPRR seeks 

certain waivers and clarifications. 

(1) Classification as a minor transaction 

The inclusion of BPRR in the transaciion could result in the acquisiiion of BPRR 

by CSXT. NS or Conrail (with resulting operaiions by one or both of CSXT and NS). Such a 

transaction would be between a Class II carrier (BPRR) and a Class I carrier. This would not be 

a "major" transaction under section 1180.2(a). and thus will be either a "significani" or "minor" 

^ l he harm would also be fell b\ shippers on BPRR"s affiliates in the region (ALY, 
Rochester & Southem Railro. ! Inc. ("R&S") and Piltsb-*-*; &. Shawmul Railroad, Inc. ("PSR")) 



transaction.' A transaction is significani only ifi t is of regional or national importance under 49 

U.S.C. §1 1325(a)(2) and (c). Under the Board's consolidation regulations, it will determine 

whether a transaction ' minor rather than significant ny looking al whether it is clear that (1) the 

transaciion will not have any anticompetitive eff'cts. and (2) lhat any anticompetitive impacts 

will be outweighed by the contribution to the public interest. -SVc 49 C.F.R, §1180.2(b). Since 

BPRR's inclusion w ill clearly ha\e no anticompetitive impacts, its inclusion in the transaction 

should be considered minor. 

Although BPRR is currentlv a Class 11 carier, it only became one as of Januarj 1, 1997. 

Its tolal freight revenues last year were approximately $21 million.^ This pales in size when 

compared to the multi-billion dollar freight revenues of NS and CSXT. 

BPRR's major significance has been, in conjunction with NS and CSXT. lo provide 

routes competitive vvith Conrail's routes between westem New York (Buffalo) and points in 

Pennsylvania and south. With the division of Conrail between CSXT and NS giving each direct 

single line routes through the region. BPRR's joint line routes will be unable to provide 

mportanl competition in the region. (BPRR will continue as a.i important transportation resource 

for its on-line customers.) 

To the extent inclus'on of BPRR vvould be a "parallel" transaction, the transaction will 

' l he Board has recentiv eliminated the presumption that responsive applications be 
considered significani. and has held thai the detemiination should be made as described in 49 
C.l- .R. vj 1) 80.2(a) and (c). Sec SIB Ex Parte 556. Railroad ('on.sol idat ion Procedures -
Modification )f Fee Policy (served March 4. 1997) at 3, 9 (adopting new language for Section 
1180.4(d)(ii). 

* Applicants predict div ersions away from BPRR of approximately $8.5 million as 
a result ofthe primar> transaction. 



not reduce competition in the region since both NS and CSXT will, as a result ofthe primary 

transaction, have service rights throughout westem Pennsylvania and New York. To the extent 

inclusion would provide access lo BPRR on-line customers, the inclusion could be viewed as 

end-to-end. and would have no anticompetitive effects. Customers after inclusion vvould have 

additional single line routings av ailable. Any anticompetitive effects would be outweighed by 

the public benefits of preserving essential services for the on-line customers of BPRR. 

Accordingly, the Board should find that the request for inclusion is a minor transaction under 49 

C.F.R. §1180.2. 

(2) Financial, Operadsniii and Other Supporting Information 

Ifthe Board vvould for some reason determine that the inclusion application is 

"significant." then BPRR seeks a waiver ofthe requirements of 49 C.F.R. ij§ 1180.6 - 1180.9 to 

allow BPRR to submit only such data as vvould be required if this were a minor transaction. For 

exanr̂ .e, seciion 1189.7 ofthe consolidation regulations requires detailed market impact 

analyses for significant transactions. While BPRR expects to provide the Board with market 

informal on to support the inclusion application, impact analyses in the detail required by section 

1180.7 would be unduly costly and burdensome for a small carrier with respect to a transaction 

lhat is clearly limited in scope. Similarly, the proposed operating plan to be submitted under 

section 1180.8(a) is to be I: y on the foregoing impact analyses and. ifthe Board waives 

compliance w ith section 1! 80. /. a waiver of section 1180.8(a) should follow. In any event. 

BPRR would provide the op.Tating data required for minor transactions under section 1180.8(b), 

' As noted previouslv. although BPRR is a Class II carr.er. its freighl revenues last 
year were only approximately $21 million, and $8.3 million of that is predicted by Applicanis to 
be diverted. 



vvhich should provide ample information lo allow the Board to evaluate BPRR s inclusion 

request. BPRR acknowledges that it will need to include sufficient information to satisfy the 

Board's criteria foi granting the relief sought. 

(.3) Filing fees 

The Board recently adopted new regulations goveming fees for responsive applications. 

While il is clear that "responsive <ip\ 'icalions" include inclusion applications, the fee for such an 

application is not specifically set forth. BPRR requests that the Board clarifv lhat the fee for its 

inclusion request (a minor transaction) will be $4,700 under 49 C.F.R. §1002.2(0(38)(iii) or (v) 

or(4I)(iii) or(v) . 

In the event lhat the Board were to find lhat the inclusion application would be a 

"significant" transaciion with a filing fee of $177,900. then BPRR requests that the Board waive 

the fee and only require payment ofa fee of $4,700. To impose the higher fee on a carrier that is 

being substantially harmed as result ofthe primarv' transaction would be unfair (if not preclusive) 

and an unreasonable burden on lop ofthe significant traffic losses that will be incurred. 

(4) Definition of Applicant 

Under 49 C.F.R. § 1180.3(a). "applicant" is defined as the parties "initiating" the 

transact-on. BPRR vvill he the party initialing the inclusion request which will be limited to 

inclusion solely of BPRR and not any affiliates. BPRR seeks clarification or waiver that BPRR 

will be the only "applicant" for purposes of its inclusion request, and specifically that BPRR's 

corporate parent. Genesee & \\ v oming Inc.. a noncarrier holding company, not be an applicant. 

Characterizing (}WI as an applicant would substantially increa.se the burden on BPRR without 

improving the Board's ability to ev aluate the competitive and financial impacts of the inclusion 



request, and instead will add irelevanl data to the filing. This is similar to the relief granted in 

ICC Finance Docket No. 32549. Burlington Northern, Inc. - Control and Merger - Santa Fe 

Pacific Corporation ( "BN.SF "}. Decision No. 14 (served April 20. 1995) (relating to Illinois 

Central Railroad Company) and ICC Finance Docket No. 32760, Union Pacific Corpor.ition -

Control and Merger - Southern Pacific Rail ( orporation (" UPSP "} . Decision No. 14 (served 

Februan, 15. 1996) (relaling to l he Texas-Mexican Railway). 

(5) Definition of Applicant carriers 

"Applicant carriers" are defined in 49 C.F.R. §1180.3(b) lo include "all carriers related 

to the applicant, and all other carriers involved in the transaciion." BPRR requests that the 

Board exclude the primary' applicants from this definition since there is sufiicient data on the 

primarv' applicants and their proposed operations in the primarv application. Similar relief has 

been granted in the past. Set BNSF, Decision No. 13 (served April 18, 1995), No. 14 (served 

April 20. 1995). and No. 15 (.served April 20. 1995). Additionally, other carrier subsidiaries of 

GWr should not be considered applicant carriers in this sub docket which relates solely to the 

inclusion of BPRR. Infonnation on these other carriers would make it more difficult for the 

Board to focus on and analyze the effect of this transaction on BPRR and the propriety ofthe 

inclusion request. 

(6) Deferred trackage rights re<:'iest 

If inclusion were to be granted, then prior to the transfer BPRR would grant overhead 

trackage nghts lo . \LY to allow it lo connect with PSR lo replace the family connection when 

' G WI currently controls directly and indirectly 15 Class III carriers in addition lo 
BPRR. 



Bi'RR is included. BPRR and ALY do not intend to file for such tracku ê rights now since such 

righis are unnecessarv unless inclusion is granted. At such time, they would comply with the 

requirements of 49 C.F.R. §1180.(2)(d)(7) and 1180.4(g). BPRR requests that the Board clarify 

or w aive that the trackage rights need not be made part of the inclusion request. .See BNSF 

Decision No. 16 (served April 20. 1995) and UP.SP Decision No. 14 (served February 15,1996) 

(allowing Soutnern Pacific and l ex-Mex respectively to defer filing for construction of 

connections lhal vvould not be necessary' unless other relief were granted). 

(7) Environmental and historical reports 

BPRR does not know at this lime which Applicant would be required to include it in the 

transaction, or how such Applicant would operate it. Applicanis predict lhat a substantial portion 

of BPRR's Iraffic will be diverted to their single line routes and have presumably dealt with the 

effects of the diversion in their operating plans and environmental analysis. BPRR seeks 

clarification or waiver that it may presume that the essential service to on-line customers that 

BPRR is seeking to preserve will continue to be provided lo the same extent and in the same 

manner as BPRR has been prov iding the service, and thus that there will be no environmental or 

historic impact. 

B. Trackage Rights and Other Relief (Sub Docket Nos. 44-51) 

If inclusion were not granted (or if BPRR would determine not to seek inclusion), then, in 

order to preserv e its services BPRR would need lo drastically restructure ils operations. It would 

apply to abandon a portion of its lines between Buffalo and Salamanca. NY. and would seek 

rights (cither directly or through ALY) necessary to allow continued service to its on-line 



customers. The rights it would seek are described in Sub Docket Nos. 44-51 (BPRR-2/ALY-2). 

Wilh respect lo ils propo.sed requests. BPRR seeks certain waiv. id clarifications. 

(1) Clarification of applicable law 

In Sub Docket Nos. 45-51. BPRR has indicated that il w ill seek Irackage righis and the 

use of certain yard tracks for interchange with other carriers that already reach those yards. 

BPRR requests the Board to contirm that il may seek authority for such rights in responsive 

applications •-nJer 49 U.S.C. ij 11323 or under 49 U.S.C. §10902, the section auJ?d by the ICC 

Termination Act of 1995 that covers intercarrier transactions by Class II and Cl? ss III carriers. 

See Conference Report No. 104-422 at 180 ("Class It and Class 111 carriers retain the existing 

option ... to obtain approval of intercarrier transaction under section 11323, such as trackage 

rights under I I 323(a)(6)".)^ 

(2) Classification as a minor transaction 

If BPRR determines lo request the various trackage rights and use oTyard tracks under 49 

C.F.R. § 11323, then it requests lhal the Board find that the requests are minor transactions. The 

standards for determining whether a responsive application is "minor" or "significant" are set 

forth in Section A.I of this Petition. An examination ofthe Irackage rights and use of yards for 

interchange purposes described in Sub Dockel Nos. 45-51 shows that they clearly qualify as 

minor transactions." 

Of course. BPRR may alternatively request the authority for any or all of these 
rights pursuant lo exemptions lhal may be available under 49 U.S.C. §10502. 

* As described, the responsive applications will be made by BPRR ( a Class II 
carrier) or possibly in some in.slances by ALY (a Class III carrier). Since the transactions do not 
involv e two Class I carriers, they are not major transactions. 

8 



The trackage righ .s are not being sought for service to new territories, but rather attempt 

lo preserve some of BPRR's current routing possibilities as follows: Sub Docket No. 45 will 

allow continue, .ervice between Buffalo and points on the ALY, BPRR and PSR after the 

abandonment ofthe Buffalo lo Salamanca Line, and trackage rights lo South Buffalo Railway 

("SB") al Seneca Yard instead ofthe ya'-d where BPRR currently interchanges with SB; Sub 

Dockel No. 46 w ill also allow for preservation of serv ice to and from Buffalo, and with the local 

service in Franklinville vvill allow continued service to a customer that currently trucks material 

from Franklinville to a loading center on BPRR's affiliate RSR al Machias, New York (a point 

on the line lhal will be abandoned); Sub Docket No. 47 seeks optional trackage rights in the 

future lo allow BPRR and ALY lo inlerline traffic with WLE, a privilege they currently enjoy at 

New Castle, PA (vvhich WLE reaches via haulage over CSXT);" and Sub Docket No. 50 would 

connect BPRR with its affiliate RSR in lieu of haulage righis RSR currently has via Delaware 

and Hudson Railway.'" The use of yards described in Sub Docket Nos. 49 and 51 are similarly 

limited and seek only to allow incidental use of tracks in the yards for interchange wilh carriers 

other than CSXl that already reach the yards. These rights are designed lo preserve routes and to 

allow :..ore efficient access between carriers and are not anticompetitive. Since the propjosed 

rights vvill not provide for any substantial new local service — shipper access and the competitive 

balance between carriers w ill not be affected. .SVt* Railroad Consolidation Procedures - Trackage 

' BPilR may also seek a condition lo the primary applicaion to have the haulage 
extended lo Erie, FA. 

I hc only exception are the righis sought in Sub Dockel No. 48 to reac' two 
additional plants. BPRR had righis lo serve these plants that vvere discontinufid in 1993. 
Currently these plants receive almost atl of their coal frrm on-site mines or by motor carrier. 

9 



Righis Exemption. 1 ICC 2d 270. 272, n.3 (1985). All of the requests should be considered 

minor. 

(3) Financial, Operational and Other Supporting Information 

Ifthe Board vvould for some reason determine that the inclusion application is 

"significani." theu BPRR seeks a waiver ofthe requirements of 49 C.F.R. §§ 1180.6 - 1180.9 to 

allow BPRR to submit only such supporting infonnation as would be required if this were a 

minor transaction. For example, section 1180.7 ofthe consolidation regulations requires detailed 

market impact analyses for significant transactions. While BPRR expects lo provide the Board 

with market information lo support the inclusion application, impact analyses in the detail 

required by section 1180.7 would be unduly costly and burdensome for a small carrier with 

respect to a transaction that is clearly limited in scope. Similarly, the proposed operating plan to 

be submitted under section 1180.8(a) is lo be based on the foregoing impaci analyses and, if the 

Board waives compliance with section 1180.7. a waiver of section 1180.8(a) should follow. In 

any event. BPRR vvould provide the operating data required for minor transactions under section 

1180.8(b), which should provide ample information to allow the Board lo evaluate BPRR's 

inclusion reque: * BPRR acknowledges lhal it vvill need to include sufficient information to 

satisfy the Board';; criteria for granting the relief sought. 

(4) Consolidated Operating Plan 

The various rights sought by BPRR and ALY are intended lo address the harm that will 

be caused to them and their shippers by the pritnary transaciion. While not directly inte lated. 

they form the basis for the restructuring th U will need lo occur if BPRR is going lo be able to 

continue to operate. Thus, BPRR and ALY seek clarificaiion or waiver to allow them to present 

10 



a unified operating plan and other supporting information presenting the effects of all of the 

applications described in Sub Docket Noi'. 45-51. 

(5) Filing fees 

l he Board recently adopted new regulations governing fees for responsive applications. 

\\'hilc it is clear lhat "responsiv e applications" include Irackage righis and the incidental use of 

tracks, the applicable fee is not clear. Ifthe applications are filed under section 11323, the fee 

vvould appear to be $4,700 under 49 CIR § l()02(f)(40;viii). However, i f they are filed under 

section 10902. BPRR and AL\ are not clei.r whether the fee would be $ .̂700 under 49 CFR 

§1002(n(40)(v) or $3,700 under 49 CFR §1002(0( 14)(i) (or $1,100 ifthe cla.ss exempfion is 

used), rhe abandonment described in Sub Docket No. 44 is presumably subject to a filing fee of 

$13,200 under 49 CFR §1002(0(21 )(i) (unless an exemption is sought) or $4,700 as a responsive 

application for which there is no fee specifically provided. BPRR and ALY accordingly request 

that the Board clarify the fees that will be applicable to its various requests. 

In the event lhat the Board were to find that ony of the applications vvould be a 

"significani" transaction vvith a filing fee of $177.900. then BPRR and ALY requests that the 

Board waive the fee ;.nd only require paymen' of .i fee of $4,700. Io impose the higher fee on a 

carrier th;U is being substantially harmed as result ofthe primary transaction would be unf<i.r and 

an unreasonable burden on top ofthe significani traffic losses that will be incurred. 

(4) Definition of .Applicant 

I 'nder 49 C.F.R. § 1180.3(a). "applicant" is defined as the parties "initiating" the 

tran.saction. BPRR or .M.Y will be the party initiating the vjirious requests which vvill each seek 

rclii i for only one carrier (although the relief may benefit others in the corporate family). BPRR 
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and ALY seek clarificaiion or waiver that the party requesting the relief in the respective sub 

docket vvill be the only "applicant" for purposes of that responsive application. Further, they 

specifically request that their corporate parent GWI no* be an applicant. Characterizing GWI as 

an applicant v̂ oald substantially increase the burden on the responsive applicant without 

improving the Board's ability lo evaluate the competiiive and financial impacts ofthe inclusion 

request, and instead vvill add irrelevant data to the filing. This is similar to the relief granted in 

BNSF. Decision No. 14 (served April 20. 1995) (relaling lo Illinois Central Railroad Company) 

a/!d U,*SP. Decision No. 14 (served February 15, 1996) (relaling lo The Texas-Mexican 

Railway). 

(5) Definition of Applicant carriers 

"Applicant carriers" are defined in 49 C.F.R. §1180.3(b) to include "a// carriers related 

to the applicant, and all other carriers involved in the transaction." BPRR and ALY request that 

the Board exclude the primary applicants from this definition since there is sufficient data on the 

primary applicants and their proposed operations in the primary application. Similar relief has 

been granted in the past. Sa BNSF. Decision No. 13 (served April 18. 1995). Decision No. 14 

(served April 20. 1995) and Decision No. 15 (served April 20. 1995). Additionally, other carrier 

subsidiaries of GWI should not be considered applicant carriers in the respective sub dockets 

unless they vvill be affected by either the primary transaction or the relief requested. On this 

basis. BPRR and ALY expect lhal RSR. PSR and possibly Genesee & Wyoming Railroad, Inc. 

might be considered applican; carriers. However, other affiliates that operate in such remote 

areas as Louisiana. Florida. Texas. .')regon. and Illinois should not be considered applicant 

carriers. Information on addition.-' carriers in the corporate family vvould hinder the Board's 

12 



ability lo analy ze the effect ofthe primary transaction and the propriety of the anticipated 

responsive applications. 

CONCLUSION 

For the reasons given. BPRR and ALY request that the Board grant the requested requests 

for clarification and waivers. 

Respectfully submitted. 

Dated; A\ugust22, 1997 

William (.>uinn 
Eric M. Hocky 
GOLLATZ. GRIFFIN & EWING, P.C. 
213 West Miner Street 
P.O. Box 796 
West Chester, PA 19381 -0796 
(610)692-9116 
Attorneys for Buffalo & Pittsburgh 
Railroad, Inc.,and Allegheny & Eastem 
Railroad, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this dale a copy of the foregoing document was served by first class 

mail on the following persons and on Parties of Record listed in Decision No. 21; 

Administrative Law Judge Jacob Leventhal 
Federal linergy Regii!!i; n ''ommission 
888 First Street. NE. Suite IIF 
Washington. DC 20426 

Dennis Ci. Lyons. Esq. 
Amold & Porter 
555 12th Sireel. N.W. 
Washinglon. DC 20004-1202 

Richard A. Allen, Esq. 
Zuckert. Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street. N.W. 
Washington. DC 2000C-3939 

Paul A. Cunningham. Esq. 
Harkins Cunningham 
1300 Nineteenth Street. NW, Suite 600 
Washington. DC 20036 

Dated: August 22. 1997 
^kv Eric M. Ho< v̂ 
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Finance socket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CJNRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CANADIAN PACIFIC PARTIES' 
PETITION FOR WAIVER OR CLARIFICATION OF 

pATLROAn CONSOLTnATTON PROri:DURES 

ENTERED 
ttticeoMhe Secretary 

MARCELLA M. SZEL 
Vice President-Legal Services 
CANADIAN PACIFIC RAILWAY COMPANY 
Suit e 500 
Gulf Canada Square 
4 01 N i n t h Avenue, S.W. 
Calgary, A l b e r t a T2P 4Z4 
CANADA 
(403) 218-7474 

GEORGE W. MAYO, JR. 
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BEFORE Ti'E 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

CANADIAN PACIFIC PARTIES' 
PETITION FOR WAIVER OR CLARIFICATION OF 

RAILROAD CONSOLIDATION PROCEDURES 

Pursuant t o 49 C.F.R. §§ 1180.3(d)-(e) and § 1180.4(f) 

and the Board's Decision No. 6, Canadian P a c i f i c Railway Company 

("CPR"), Delaware and Hudson Railway Company, Inc . ("L'iH"), Soo 

Line R a i l r o a d Company ("Soo"), and St. Lawrence & Hudsor. Railway 

Company L i m i t e d ("StL&H") ( c o l l e c t i v e l y "Canadian P a c i f i c 

P a r t i e s " or "CP") hereby p e t i t i o n the Board 1 / f o r waiver o r 

c l a r i f i c a t i o n of c e r t a i n requirements of 49 C.F.R. Part 1180 

("Railroad Consolidation Procedures") t h a t may be a p p l i c a b l e LO 

the responsive a p p l i c a t i o n D&H a n t i c i p a t e s f i l i n g i n t h i s 

proceeding. 

CPR i s one of the two major Canadian r a i l r o a d s . I t 

operate^ a r a i l network t h a t serves most of the p r i n c i p a l c e n t e r s 

1/ "Board" r e f e r s t o the Surface T r a n s p o r t a t i o n Board and i t s 
predecessor, the I n t e r s t a t e Commerce Commission. 



of Canada, as w e l l as, through i t s own p r o p e r t i e s and those of 

i c s w h o l l y owned s u b s i d i a r i e s D&H, Soo, and StL&H, c e r t a i n major 

centers i n tue midwestem and northeastern United States. CPR 

acquired tl;e assets of D&H, the nation's oldest t r a n s p o r t a t i o n 

company, out of bankruptcy i n 1991, and has committed s u b s t a n t i a l 

resources i n an e f f o r t t o make D&H a v i a b l e c o m p e t i t i v e f o r c e i n 

the n o r t h e a s t e r n United States. 

The proposed t r a n s a c t i o n -- pursuant t o which CSX 

Cor p o r a t i o n and CSX T r a n s p o r t a t i o n , Inc. ("CSX") on th^= one hand, 

and N o r f o l k Soutnern Corporation and No r f o l k Southern Railway 

Company ("NS") on the other, propose t o acquire j o i n t c o n t r o l of 

C o n r a i l I n c . ("CRI") and t o d i v i d e t i assets of Consolidated R a i l 

C o r p o r a t i o n ("Conrail") i n t o c e r t a i n assets t c be leased t o them 

i n d i v i d u a l l y , c e r t a i n assets t o be s o l d t o them i n d i v i d u a l l y , and 

c e r t a i n assets t o continue t o be owned and operated by C o n r a i l --

w i l l t'ureaten the a b i l i t y of D&H t o continue t o pr o v i d e 

c o m p e t i t i v e s e r v i c e , and as a consequence w i l l d i m i n i s h the 

co m p e t i t i v e o p t i o n s a v a i l a b l e t o shippers and the p u b l i c 

g e n e r a l l y . 

Tc. - m e l i o r a t e the adverse c o m p e t i t i v e impact of the 

proposed t r a n s a c t i o n and i t s e f f e c t s on D&H, D&H a n t i c i p a t e s 

f i l i n g a responsive a p p l i c a t i o n seeking the r e l i e f d e s cribed i n 

Canadian P a c i f i c P a r t i e s ' D e s c r i p t i o n of A n t i c i p a t e d Responsive 

A p p l i c a t i o n (CP-10) being f i l e d w i t h the Board today. CP 

b e l i e v e s t h a t c e r t a i n i n f o r m a t i o n t h a t the Board's R a i l r o a d 

C o n s o l i d a t i o n Procedures r e q u i r e or may r e q u i r e , as set f o r t h 
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below, i s not necessary f o r the Board and the p a r t i e s f u l l y t o 

evaluate D&H's responsive a p p l i c a t i o n . A c c o r d i n g l y , CP requests 

t h a t the Board waive the requirements f o r p r o v i d i n g t h a t 

i n f o r m a t i o n or c l a r i f y t h a t the i n f o r m a t i o n i s not r e q u i r e d . 

(1) D e f i n i t i o n of "Applicant". Section 1180.3(a) 2/ 

def i n e s " a p p l i c a n t " as one of the " p a r t i e s i n i t i a t i n g a 

t r a n s a c t i o n . " CP requests a waiver or c l a r i f i c a t i o n t h a t D&H i s 

the o n l y " a p p l i c a n t " i n regard t o the responsive appl.i-auion 

which D&H a n t i c i p a t e s f i l i n g i n t h i s proceeding. As exp l a i n e d i n 

the accompanying D e s c r i p t i o n of A n t i c i p a t e d Responsive 

A p p l i c a t i o n (CP-10), t n a t a p p l i c a t i o n w i l l seek c o n d i t i o n s whic'n 

p e r t a i n o n ly t o D&H. l h e requested r e c i p r o c a l s w i t c h i n g r i g h t s , 

e l i m i n a t i o n of r e s t r i c t i o n s i n e x i s t i n g D&H trackage r i g h t s over 

C o n r a i l l i n e s , and trackage r i g h t s on both the East and VJest 

sides of the Hudson River between New York and Albany, would o n l y 

be exercised by D&H and not by any of the o t h e r Canadian P a c i f i c 

P a r t i e s . D&H i s a Delaware c o r p o r a t i o u headquartered i n C l i f t o n 

Park, New York. I t has 600 employees and conducts o p e r a t i o n s 

over 600 miles of owned t r a c k and 900 miles of trackage r i g h t s . 

Although D&H i s an i n t e g r a l p a r t o'.: the CP r a i l system, i t i s an 

independent corporate e n t i t y which, i f c o m p e t i t i v e r a i l s e r v i c e 

IS t o continue t o be provided over i t s l i n e s , must operate 

p r o f i t a b l y . The proposed t r a n s a c t i o n t h r e a t e n s D&H's a b i l i t y t o 

2/ A l l s e c t i o n references are t o the R a i l r o a d C o n s o l i d a t i o n 
Procedures. 
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continue t o provid e c o m p e t i t i v e r a i l s e r v i c e ; the r e l i e f t o be 

sought i n D&H's responsive a p p l i c a t i o n w i l l be designed t o 

amelio r a t e t n i s t h r e a t and the adverse c o m p e t i t i v e impact of the 

proposed t r a n s a c t i o n . 

(2) Definition of "Applicant Caniers" . 

Section 1180.3 d e f i n e s " a p p l i c a n t c a r r i e r s " as the " a p p l i c a n t " 

and " a l l c a r r i e r s r e l a t e a t o the a p p l i c a n t , and a l l o t h e r 

c a r r i e r s i n v c l v e d i n the t r a n s a c t i o n . " (Emphasis i n o r i g i n a l . ) 

CP requests a waive"- or c l a r i f i c a t i o n t h a t the o n l y " a p p l i c a n t 

c a r r i e r s " f o r purposes of D&H's responsive a p p l i c a t i o n are CPR, 

D&H, Soo, ana StL&H, and those Board-regulated r a i l c a r r i e r s m 

which any o l the Canadian P a c i f i c P a r t i e s have an i n t e r e s t 

g r e a t e r than 50%; and f u r t h e r , t h a t " a p p l i c a n t c a r r i e r s " do not 

incl u d e any r a i l c a r r i e r s , apart from the f o u r CP e n t i t i e s 

i d e n t i f i e d immediately above, t h a t are not su b j e c t t o the Board's 

- j - r i s d i c t i o n because they are l o c a t e d e n t i r e l y i n a f o r e i g n 

country. 

CP owns a l e s s - t h a n - m a j o r i t y i n t e r e s t i n v a r i o u s r a i l 

c a r r i e r s ( t y p i c a l l y , t e r m i n a l , s w i t c h i n g and s h o r t l i n e r a i l r o a d s 

t h a t m a i n t a i n t h e i r own reccrds) which are operated and managed 

independently of CP. Ic would be s i g n i f i c a n t l y burdensome f o r CP 

t o provide i n f o r m a t i o n r e q u i r e d f o r " a p p l i c a n t c a r r i e r s " i n 

regard t o these c a r r i e r s , and t h i s i n f o r m a t i o n would not be of 

any r e l e v a n t use i n t h i s proceeding. The same i s t r u e of r a i l 

c a r r i e r s which are not subject t o the Board's l u r i s d i c t i o n . 
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CP seeks waiver or c l a r i f i c a t i o n e x c luding from 

" a p p l i c a n t c a r r i e r s " i t s motor c a r r i e r and water c a r r i e r 

a f f i l i a t e s , i . / Since Board approval of common c o n t r o l of r a i l 

c a r r i e r s and motor/water c a r r i e r s i s no longer r e q u i r e d (by 

v i r t u e of amendments e f f e c t e d under the ICC Termination Act of 

1995), informacion r e l a t e d t o motor/water c a r r i e r s would be of no 

relevance t o t h i s proceeding. 

CP seeks waiver or c l a r i f i c a t i o n e x c l u d i n g from 

" a p p l i c a n t c a r r i e r s " the Primary A p p l i c a n t s i n t h i s proceeding t o 

the e x t e n t t h a t D&H's responsive a p p l i c a t i o n would i n v o l v e any of 

tham or t h e i r p r o p e r t i e s . 

CP also seeks c l a r i f i c a t i o n or waiver t h a t i n f o r m a t i o n 

r e q u i r e d under the R a i l r o a d C o n s o l i d a t i o n f.'ocedures may oe 

submitted on a co n s o l i d a t e d basis t o the ext^ant t h a t i n the 

nDrmal course c f business CP maintains i t s inform.ation on t h a t 

basis. To the extent t h a t i n f o r m a t i ^ " i s s e p a r a t e l / maintained 

f o r CPR, D&H, Soo, and StL&H i n the normal course of business, i t 

w i l l be provided; such separate i n f o r m a t i o n w i l l a l s o be p r o v i d e d 

t o the extent t h a t i t i s s p e c i f i c r . l ' l y r e l e v a n t t o t h i s proceeding 

and the c o n d i t i o n s being sought by D&H. This w i l l minimize t h t 

burden on CP of p r o v i d i n g the i n f o r m a t i o n , and w i l l a f f o r d a l l 

1/ CP's water c a r r i e r a f f i l i a t e s are CP Ships, Inc. and i t s 
s u b s i d i a r i e s Canada Maritime L i m i t e d and CP Containers (Bermuda) 
L i m i t e d ("CAST"). CAST owns a t r u c k i n g s u b s i d i a r y , C-Truck 
Company. 
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the inform.ation necessary f o r c o n s i d e r a t i o n of D&K's responsive 

a p p l i c a t i o n . 

3. Sjgnatuie of C o n t r o l l i n g Persons. S e c t i o n 

1180.4(c) (2) ( i ) provides t h a t " [ a ] n y person c o n t r o l l i n g an 

a p p l i c a n t s h a l l a l s o sign the a p p l i c a t i o n . " CPR i s a w h o l l y 

owned s u b s i d i a r y of Canadian P a c i f i c L i m i t e d ("CPL"). CP 

requests a waiver or c l a r i f i c a t i o n t h a t D&H's responsive 

a p p l i c a t i o n need not be accompanied by a s i g n a t u r e on b e h a l f o f 

CPL. This s i g n a t u r e would serve no u s e f u l purpose, and o b t a i n i n g 

i t would pose an unnecessary a d m i n i s t r a t i v e burden on CP. 

4. Employee Impact Data. Section 1180.6(a) (2) (v) 

r e q u i r e s an a p p l i c a n t t o address " [ t ] h e e f f e c t of the proposed 

t r a n s a c t i o n upon a p p l i c a n t c a r r i e r s ' employees by c l a s s o r 

c r a f t ) , the geographic p o i n t s where the impact w i l l occur, the 

time frame of the impact ( f o r at l e a s t 3 yeaio a f t e r 

c o n s o l i d a t i o n ) , and whether any employee p r o t e c t ! agreements 

have been reached." CP requests waiver or c l a r i f i c a t i o . i t h a t i t 

may use the same breakdown of class or c r a f t as t h a t employed by 

the Primary A p p l i c a n t s . 1/ 

5. Minor Transaction. CP requests c l a r i f i c a t i o n t h a t 

D&H's responsive a p p l i c a t i o n c o n s t i t u t e s a minor t r a n s a c t i o n . 

Under Section 1180.2(c), " [ a ] minor t r a n s a c t i o n i s one which 

i n v o l v e s more than one r a i l r o a d and which i s not a major. 

4./ The breakdown i s set f o r t h i n Appendices A and B t o the 
Board's Decision No. 7 m t h i s proceeding. 
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•qignif i c a n t . or exempt t r a n s a c t i o n . " (Emphasis i n o r i g i n a l . ) 

The - e l i e f t o be sought i n D&H's responsive a p p l i c a t i o n does not 

meet the d e f i n i t i o n of e i t h e r a major (Section 1180.2(a)) or an 

exempt (Section 1180.2(d)) t r a n s a c t i o n , and does not c o n s t i t u t e a 

sig n i f i ' r - a n t (Section 1180.2(b)) t r a n s a c t i o n because i t does not 

seek r e l i e f " t h a t i s of r e g i o n a l or n a t i o n a l t r a n s p o r t a t i o n 

s i g n i f i c a n c e as t h a t phrase i s used i n 49 U.S.C. 11325(a) (2) and 

( c ) . " 5./ Moreover,, the r e l i e f being sought " c l e a r l y w i l l not 

have any a n t i c o m p e t i t i v e e f f e c t s , " and even i f there were any 

a n t i c o m p e t i t i v e e f f e c t s (there would not be), they would " c l e a r l y 

be outweighed by the t r a n s a c t i o n ' s a n t i c i p a t e d c o n t r i b u t i o n t o 

the p u o l i c i n t e r e s t i n meeting s i g n i f i c a n t t r a n s p o r t a t i o n needs." 

Section 1180.2(b). 

The r e c i p r o c a l s w i t c h i n g r i g h t s being sought by D&H are 

i n t e r m i n a l areas through which D&H already operates; the removal 

of r e s t r i c t i o n s i n e x i s t i n g C o n r a i l trackage r i g h t s simply seeks 

t o make D&H's s e r v i c e , u t i l i z i n g those e x i s t i n g r i g h t s , more 

c o m p e t i t i v e ; and the trackage r i g h t s being sought between New 

York and Albany r e l a t e t o areas a l r e a d y g e n e r a l l y served by D&H, 

a l b e i t v i a r o u t i n g s s u b s t a n t i a l l y less d i r e c t and w i t h access t o 

s u b s t a n t i a l l y fewer shippers than would be the case under the 

proposed trackage r i g h t s . Under any d e f i n i t i o n , the r i g h t s being 

sought c o n s t i t u t e a minor t r a n s a c t i o n . 

^/ 49 U.S.C. §§ 11325(a) (2) and (c) meic:ly use the phrase 
" r e g i o n a l or n a t i o n a l t r a n s p o r t a t i o n s i g n i f i c a n c e , " and do not 
def i n e i t . 
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6. Corporate I n f o r m a t i o n and Reports ( A l t e r n a t i v e t g 

Reqiiest No. 5) . To the extent t h a t D&H's responsive a p p l i c a t i o n 

i s deemed t o c o n s t i t u t e a s i g n i f i c a n t t r a n s a c t i o n , CP requests 

waiver or c l a r i f i c a t i o n of the f o l l o w i n g requirements of 

Section 1180.6(b": 

(a) Section 1180.6'b)(3) r e q u i r e s a p p l i c a n t s t o 

i n d i c a t e any change i n o f f i c e r s not i n d i c a t e d i n the most recent 

annual r e p o r t Form R-1. I f D&H i s deemed the o n l y a p p l i c a n t , 

t h i s requirement w i l l not present a problem; but CP has a l a r g e 

number of o f f i c e r p o s i t i o n s t h a t might conceivably be w i t h i n the 

scope of t h i s requirement, and hence any broadening of applican*" 

s t a t u s beyond D&H would present a s i g n i f i c a n t d i f f i c u l t y i n t h i s 

regard. Compilation of a complete l i s t of CP o f f i c e r changes 

would be very burdensome and of no p r a c t i c a l use i n t h i s 

proceeding. CP seeks waiver or c l a r i f i c a t i o n t h a t , i f D&H i s not 

deem.ed the only a p p l i c a n t , CP be r e q u i r e d t o l i s t o n l y the 

p r i n c i p a l i'ive o f f i c e r s of each of the Canadian P a c i f i c P a r t i e s . 

(b) Section 1180.6(b)(6) r e q u i r e s submission c f a 

corporate chart " i n d i c a t i n g a l l r e l a t i o n s h i p s between a p p l i c a n t 

c a r r i e r s and a l l a f f i l i a t e s and s u b s i d i a r i e s and a l s o companies 

c o n t r o l l i n g a p p l i c a n t c a r r i e r s d i r e c t l y , i n d i r e c t l y or through 

another e n t i t y . . . . " CP seeks p a r t i a l waiver or c l a r i f i c a t i o n 

of t h i s requirement, so as t o a l l o w mea.imgful and non-burdensome 

i n f o r m a t i o n t o be provided t o the Board. CP proposes t o l i s t 

o n l y those o f f i c e r s and d i r e c t o r s who are common as between 

( i ) any of the Canadian P a c i f i c P a r t i e s ( i n c l u d i n g t h e i r m a j o r i t y 
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owned s u D s i d i a r i e s ) and ( i i ) e i t h e r any of the Primary A p p l i c a n t s 

( i n c l u d i n g t h e i r m a j o r i t y ovmed s u b s i d i a r i e s ) or any c a r r i e r 

o u t s i d e of the corporate f a m i l i e s of the Primary A p p l i c a n t s 

( i n c l u d i n g t h e i r m a j o r i t y owned s u b s i d i a r i e s ) . 

(c) Section 1180.6(b)(8) r e q u i r e s d i s c l o s u r e of 

c e r t a i n i n t e r c o r p o r a t e or f i n a n c i a l r e l a t i o n s h i p s between 

a p p l i c a n t c a r r i e r s or a f f i l i a t e d persons and other c a r r i e r s or 

any perC'_nG a f f i l i a t e d w i t h them. CP seeks waiver or 

c l a r i f i c a t i o n t h a t thi.<: requirement p e r t a i n s o n l y t o s i g n i f i c a n t 

i n t e r c o r p o r a t e or f i n a n c i a l r e l a t i o n s h i p s . CP requests t h a t i t 

be p e r m i t t e d t o describe o n l y those r e l a t i o n s h i p s i n v o l v i n g 

ownership by CP or i t s a f f i l i a t e s of more than 5% of a non­

a f f i l i a t e d c a r r i e r ' s stock, i n c l u d i n g thos*^ r e l a t i o n s h i p s i n 

which a group a f f i l i a t e d w i t h CP owns more than 5% of a non­

a f f i l i a t e d c a r r i e r ' s stock. 

7. Operating Plan ( A l t e r n a t i v e t o Request No. 5 ) . To 

the e x t e n t t h a t D&H's responsive a p p l i c a t i o n i s deemed t o 

c o n s t i t u t e a s i g n i f i c a n t t r a n s a c t i o n , CP requests waiver or 

c l a r i f i c a t i o n of the requirements ct Section 1180.8 so t h a t D&H 

w i l l be p e r m i t t e d t o submit o p e r a t i n g plan i n f o r m a t i o n r e q u i r e d 

pursuant t o Section 1180.8(b), which p r e s c r i b e s o p e r a t i n g p l a n 

requirements f o r minor t r a n s a c t i o n s , r a t h e r than being r e q u i r e d 

t o s a t i s f y the s u b s t a n t i a l l y more burdensome requiremento of 

Sect i o n 1180.8(a), which e s t a b l i s h e s the o p e r a t i n g p l a n 

requirements f o r major and s i g n i f i c a n t t r a n s a c t i o n s . The r e l i e f 

t o be sought i n D&H's responsive a p p l i c a t i o n w i l l be l i m i t e d i n 
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scope. The reciprocal switching r i g h t s and elimina t i o n of 

r e s t r i c t i o n s m e x i s t i n g Conrail -.rackage r i g h t s w i l l noL involve 

any complex operating changes. Each of the two trackage r i g h t s 

requests between New York and Albany - i l l i n i t i a l l y involve only 

one t r a i n a day each way. The exhaustive operating information 

required under Section 118?. 8 (a) i s unnecessary to allow a 

complete assessment of the operating issues associated with D&H's 

responsive application; the less burdensome information required 

under Section 1180.8(b) would be more than s u f f i c i e n t to allow 

such an assessment. 

* * * * 

In Decision No. 7, the Board granted 

w a i v e r / c l a r i f i c a t i o n requests submitted by Primary Applicants 

which were sim.ilar to those set f o r t h above i n paragraphs 2, 4, 

and 6. As for the requests set f o r t h i n paragraphs 1, 3, 5 and 

7, the Board granted s i m i l a r requests i n , among other decisions. 

Finance Docket No. 32760, Union Pacific Corp. et a l . -- Control 

and Merger -- Southern Pac i f i c Rail Corp.. et a l • , Decision 

No. 14 (served February 15, 1996). 

- 10 
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For the reasons set f o r t h above, CP requests t h a t the 

waivers and c l a r i f i c a t i o n s sought h e r e i n be granted. 

R e s p e c t f u l l y submitted. 

August 22, 1997 

MARCELLX M. SZEL 
Vice President-Legal Services 
CANADIAN PACIFIC RAILWAY COMPANY 
Suite 500 
Gulf Canada Square 
401 N i n t h Avenue, S.W. 
Calgary, A l b e r t a T2P 4Z4 
CANADA 
(403) 218-7474 

GEORGE W. MAYO, JR. 
ERIC VON SALZEN 
THOMAS B. LEARY 
HOGAN & HARTSON L.L.P. 
555 T h i r t e e n t h S t r e e t , N.W. 
Washington, D.C. 20004-1109 
(202) 637-5600 

Attorneys f o r Canadian P a c i f i c 
Railway Company, Delaware a d 
Hudson Railway Company, I n c . , 
Soo Line R a i l r o a d Company, and 
St. Lawrence & Hudson Railway 
Company L i m i t e d 
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CFPTTFTrATF OF SERVICE 

I hereby c e r t i f y that on t h i s 22nd day of August, 

1997, I served by the means indicated be^ow a copy of the 

foregoing Canadian Pacific Parties' Peti.:ion for Waiver or 

C l a r i f i c a t i o n of Railroad Consolidation Procedures on the 

follo w i n g : 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 F i r s t Street, NE, Suite I I F 
Washington, DC 20426 
(by hand) 

Counsel for Applicants 
\by hand or f i r s t - c l a s s mail) 

Counsel for a l l p a r t i e s of record (certain such 
counsel, i d e n t i f i e d f o r the f i r s t time i n the 
Board's recently published service l i s t , w i l l be 
served w i t h i n 10 days of the service date of such 
service l i s t ) 
(by f i r s t - c l a s s mail) 

George W. Mayo, Jr 

66673/1 - 0493820.04 
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OrrE>jHF'MER WOLFF & DONNELLY 

1020 rJineceenth Street N.W. 
Suite 4d) 
Washingtor., D.C. 20036-6105 

(202) 293-6300 
FAX (202) 293-6200 

DirECtDial: 202-496-4909 

August 22, 1997 

VIA HAND DELIVERY 

Honorable Vemon A Williams 
Secretary 
Surface Trai jportation Board 
1925 K Street, N W , Room 700 
Washington, D C 20423-0001 

Re: Finance Docket No. :>J388, CSX Corporation and CSX Transportation, Inc., 
Norfolk Southern Corporation and Norfolk Southern Railway Company -
Control and Operating Leases/Agreements - Conrail Inc. and Consolidated 
Rail Corpt ration - Transfer of Railroad Line by Norfolk Southem Railway 
Company to CSX Transponation, Inc. 

Dear Secretary Williams: 

Enclosed you will find an original and 25 copies of the Description of Anticipated Responsive 
/.pnlication of New Jersey Transit Corporation (NJT-3) and the Petition for Clarification or Waiver 
of New Jersey Transit Corporation (NJT-4) Also enclosed is a 3 5 inch diskette containing the 
filings in WordPerfect 5 1. 

Please contact the undersigned if you have any quesi*ons regarding this matter. 

Respectfully submitted. 

Kevin M Sheys 

Enclosures 

cc; All Parties of Record on Service List 

TfTEHHT 
0(tinaf«wS«cralary 

Pubic HMM^ 

•WCX: 17639 vOI 6mi97 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATICN, INC , NORFOLK SOUmEWfT^ 
CORPORATION AND NORFOLK SOUTHERN R/JLWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

Finance DocVet No. 33388 (Sub-No. 38) 

NEW JERSEY TRANSIT CORPORATION 
OPERATING RIGHTS ~ 

LINES OF CONSOLIDATED RAIL CORPORATION 

PETITION FOR CLARIFICATION OR WAIVER 

Robert Shire 
Deputy Attomey General 

State of New Jersey 
Department of Law and Public Safety 
Division of Law 
One Penn Plaza East 
Newark, NJ 07105-2246 
(201)491-7037 

OF NEW JERSEY TRANSIT CORPORA I I f W ' '̂ BTTrnrTT 

Kevin M. Sheys 
Thomas Lawrence III 
Thomas J. Litwiler 
Edw.ud J. Fishman 

Oppenheimer Wolff & Donnelly 
1020 Nineteanth Street, N.W. 
Suite 400 
Washington, D C. 20036 
(202) 293-6300 

Counsel for New Jersey Transit Corporation 

Dated: August 22, 1997 



BEFORE THE * . v. \ 
SURFACE TRANSPORTATION BOARD 4̂/̂  ' ^'/^J V3\ 

_ /i....^''^^^^^ F 
Finance Docket No 33388 ^ < V / 

CSX CORPORATION AND CSX TRANSPORTATION, INC , NORFOLK SOUTHER^^"^ 
CORJ»ORATI0N AND NORFOLK SoUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33388 (Sub-No. 38) 

NEW JERSEY TRANSIT CORPORATION 
- OPERATING RIGHTS -

LINES OF CONSOLIDATED RAIL CORPORATION 

PETITION FOR CLARIFICATION OR WAIVER 
OF NEW JERSEY TRANSIT CORPORATION 

Pursuant to 49 C F R. § 1180.4(f) and Decision Nos. 6 and 12 herein, served on May 30, 

1997 and July 23, 1997, respectively. New Jersey Transit Corporation ("NJT") hereby submits 

this petition for clarification that certain conditions to be sought by NJT in connection with any 

Surface Transportation Board approval of the Primary Application herein do not require the filing 

ofa responsive application under 49 C.F.R. § 1180.4(<<K4). Altematively, NJT requests 

clarification or waiver of certain informational requirements contained in the Board's Railroad 

Consolidation Procedures, 49 C.F.R. § 1180, which would otherwise govem any responsive 

application filed in this proceeding by NJT. 

NJT is a corporation and an instrumentality of the Sute of New Jersey exercising public 

and essential services. N J S A § 27:25-4(a) New Jersey Transit Rail Operations, Inc. 

("NJTRO"), an operating subsidiary of NJT, operates approximately 591 commuter rail trains 



each weekday over 972 miles of rail line in the State of New Jersey owned by NJT and by 

Consolidated Rail Corporation ("Conrail"), a Primary Applicant in this proceeding. NJT is 

participating in this proceeding as a party of record with the New Jersey Department of 

Transportation ("NJDOT"). As is explained more fully in NJTs Description of Anticipated 

Responsive Application (NJT-3) filed concurrently herewith, NJT will seek operating rights for 

NJTs commuter service on several Conrail line segments in New Jersey as a condition to any 

approval of the Primary Application. 

Because the commuter rail operating rights whicii NJT will seek would not ordinarily 

require Board authorization or approval, NJT does not believe that a responsive application is 

necessary tu seek those rights as conditions in this proceeding. NJT requests that the Board 

confirm this understanding. If a responsive application is required, NJT believes that certain 

information and data required by the Board's Railroad Consolidation Procedures would not 

materially assist ihe Board or other parties in evaluating such an application and would be an 

undue burden on NJl̂  to prepare. NJT would thus request that the Board waive or clarify those 

information requirements in the manner suggested below. 

1. Need for Respor'give Application 

Under the Board's Railroad Consolidation Procedures, a responsive application is 

necessary when the relief or condition sought in respons e to a Primary Application would require 

Board authorization if accomplished voluntarily outside of a control or merger context: 

Responsive applications include inconsistent applications, inclusion 
applications, and any other affirmative relief that requires an 
application, petition, notice, or any other filing to be submitted to 
the Board (such as trackage rights, purchases, constmctions, 
operation, pool'ng, terminal operations, abandonments, and other 
types of proceedings not otherwise covered). 



49 C F R § 1180.3(h) (as revised by Railroad Consolidation Procedures - Modification of Fgg 

Policy. Ex Parte No 556 (STB served March 4, 1997 and May 5, 1997)). Decision No. 12 in this 

proceeding likewise provides that descriptions of responsive applications "must state that the 

commenting railroad intends to file an application seeking afarmative relief that requires an 

application to be filed with the Boird (e g . divestiture, purchase, trackage rights, inclusion, 

constmction or abandonment) " Decision No 12 (STB served July 23, 1997) at 20.' 

Phrased differently, where the Board would not otherwise have jurisdiction over the transaction 

encompassed within a proposed condition, a re«̂ nonsive application is not necessary. 

Here, NJT will seek operating rights on seveval Conrail lines for the purpose of conducting 

commuter rail operations Under the ICC Termina'lon Aa of 1995 ("ICCTA"), Pub. L. No 104-

88, 109 Stat 803, the Board "does not have jurisdiction under this part over mass transportaticn 

provided by a local govemmental authority." 49 U.S.C. § 10501(cX2). The terms "iocal 

govemmental authority" and "mass transportation" are defined in Section 10501(cXlXA) and (B), 

respectively, largely by cross-reference to 49 U.S.C. § 5302(a). The definitions in Section 

5302(a), in turn, plainly encompass NJT as a "local govemmental autfiority" and encompass NJT's 

commuter rail service as "mass transportation."̂  

1 

2 

The recent revisions to the r. ilroad consolidation fee policy confirm this relationship between 
respons"'e applications and transactions normally requiring Boa: d approval by providing that 
"[t]he fee for any other types of responsive applications [is., that are not inconsistent 
applications] is the fee for the particular type of proceeding set forth in 49 CFR 1002.2(f)." 
49 C.F.R § 1180 4(dK4X") 

49 u s e § 5302(aX6) provides that "local govemmental authority" includes a political 
subdivision ofa state, an authority of at least one state and a public corporation, board, or 
commission established under the laws ofa state. 49 U.S.C. § 5302(aX7) defines "mass 
trans, tation" as "transportation by a conveyance that provides regular and continuing 
general or special transportation to the public, but does not include schoolbus, charter or 
sightseeing transportation." 



The Conference Report accompanying the ICCTA explained that Congress "change[d] the 

statement of agency jurisdiction [in new Section 10501] to reflect curtailment of regulatory 

jurisdiction in areas such as passenger transportation," and further explained that "local 

governmental authorities are to be excluded from economic regulation (rates, fares, entry and 

exit) under the amended statute " H R Conf Rep No 422, 104th Cong., 1st Sess. 167, 184/* In 

decisions issued since enactment ofthe ICCTA, the Board has acknowledged the absence of 

jurisdiction under Section 10501 over commuter rail operations. S§g Cgn̂ muter Rail Division of 

the Regional Transportation Authority of Northeast Illinois, d/b/a Metra - Exe:nption - Tariff 

Filing Requirements. No. 41506 (STB served March 29, 1996). 

Even before ICCTA's passage, the Interstate Commerce Commission had consistently held 

that grants of "trackage righis" to commuter rail operators were not subject to the agency's 

jurisdiction and did not require ICC approval Orange Countv Transp. - Exempt. - Atchi}X)n. T. 

& S F Rv Co . 10 l.C C 2d 73, 90 (1994); Southem Pac Transp. Co. - Aban. - L A. Co intv. 

CA. 9 I C.C 2d 385, 391-392 (1993); se§ iiso Los Angeles Countv Transportation Comiiussion --

Petition for Exemption - Acquisition from Union Pacific Railroad Companv. Finance Docket No 

32374, gt ai (STB served July 23. 1996). Particularly given the reinforcement of this law by the 

ICCTA, NJT believes that its request for commuter rail operating rights on several Conrail line 

segments would not otĥ rv ise require Board authorization and therefore need not be the subject 

of a responsive application herein. 

' In describing the Senate's prior, similar version of the legislation, the Conference Report 
stated that "[t]he Board's rail jurisdiction would be limited to freight transportation, because 
rail passenger transportation today [other than Amtrak] is now purely local or regional in 
nature and should be regulated (if at all) at that level." H R. Conf. Rep. No. 422, 104th 
Cong., 1st Sess. 167. 



NJT thus respeclfiilly requests that the Board clarify that NJT is not required to file a 

responsive application in this proceeding. If this request is granted, NJT will pursue its 

anticipated request for conditions in its comments and evidentiary submission due on October 21, 

1997. 

2. Market Impact Analvses 

Ifthe Board denies il.c foregoing request and requires NJT to file a responsive application, 

NJT altematively seeks waiver ofthe informational requirements of 49 C.F.R. § 1180.7, so that 

NJT will not need to provide market impact analyses in connection with its responsive application. 

As the regulation itself makes clear, these analyses relate to freight traffic and competitive 

considerations, and would not be reicvant to ths commuter rail operating rights that NJT intends 

to seek.* A requirement that NJT provide such information would be burdensome and confusing, 

and would not assl t the Board and other parties in evaluating the merits of NJTs responsive 

application Waiver ofthe information specified in Section 1180.7 is reasonable and appropriate 

under the circumstances. 

3. Definition of "Applicant Carriers" 

49 C.F.R. § 1180.3(b) defines "applicant carriers" to include the "[ajp̂ îicant, all 

carriers related to the applicant, and all other carriers involved in the transaction" (emphasis 

omitted). NJT seeks clarification or waiver of Section (180.3(b) to exclude the Primary 

Applicants from the definition of "applicant carriers," so that NJT vwll not need to provide 

separate information on the Primary Applicants in connection with its responsive application. 

* See 49 C.F.R. § 1180.7 ("[Ajpplicants shall submit analyses of the impacts of the proposed 
transaction ~ both adverse and beneficial ~ on inter- and intramodal competition for freight 
surface transportation in the regions aflected by the transaction ."). 



Provision of such information would be burdensome to NJT and would not materially assist the 

evaluation of NJTs responsive applio>tion. Furthermore, sufficient information regarding the 

Primary Applicants should aiready be available in the Primary Application. 

The Board and its predecc«Jsor have consistently granted prior requests for similar 

waiver or clarification. E.g.. Union Pacific Corporation. Union Pacific Railroad Companv and 

Missouri Pacific Railroad Companv - Control and Merger - Southem Pacific Rail Corporation, 

Southem Pacific Transportation Companv. St. Louis Southwestern Railwav Companv. SPCSL 

Corp and The Denver and Rio Grande Westem Railroad Company. Finance Docket No. 32760, 

Deci»on No. 14 (STB served Febmary 15, 1996) at 3; Union Pacific Corporation. Union Pacific 

Rftilr<>ad Company and Missouri Pacific Railroad Company - Control - Chicago and North 

Westem Holdings Corp. and Chicago and North Westem Transportation Company. Finance 

Docket No. 32133, Decision No. 7 (ICC served June 8, 1993) at 1. Such reUef is warranted here 

as well. 



WHEREFORE, NJT respectftilly requests that the Board determine that a responsive 

application is not required for the commuter rail operating conditions which NJT anticipates 

seeking herein, or altematively that the Board grant waiver or clarification of its Railroad 

Consolidation Procedures as specified 'ibove. 

Respec .fiilly submitted. 

Robert Shire 
Deputy Attorney General 

State of New Jersey 
Department of Law and Public Safety 
Division of Law 
One Penn Plaza East 
Newark, NJ 07105-2246 
(201)491-7037 

Dated: August 22, 1997 

Kevin M. Sheys 
Thomas Lawrence III 
Thomas J. Litwiler 
Edward J. Fishman 

Oppenheimer Wolff & Donnelly 
10;-0 Nineteenth Street, N.W. 
Suite 400 
Washington, D C. 20036 
(202) 293-6300 

Counsel for New Jersey Transit Corporation 



CERTIFICATE OF SERVICE 

I her<*y certify tliat on this 22nd day of August, 1997, a copy of the foregoing 

Petition for Clarincation or Waiver of New Jersey Transit Corporation (NJT-4) was served 

by first class mail, postage prepaid, upon Administrative Law Judge Jacob Leventhal and all 

Parties of Record on the Service List. 

Kevin M. Sheys 

•WOO: 17614 «01 8Q1/97 
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BEFORE THE 
SLTIFACE TRANSPORTATION BOARD 

FINANCE DOCKET No 33388 

CSX CORPORATION A>.T) CSX TRAfvlSPORTATION. INC . NORFOLK 
SOUTHEFN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

- - CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

FINANCE DOCKET NO 33388 (SUB-NO 63) 

R.T CORMAN RAILROAD COMP ANY AVESTErJ«J OHIO LINE 
- PURCHASE OR TRACKAGE RIGHTS -

LINE OF CONSOLIDATED RAIL CORPORATION 

PETITION FOR CLARIFICATION OR 
WAiVER OF R.J. CORMAN PARTIES 

f'NlERFD • 
0*fic« ot the Secretary 

r I Partof 
Public Record 

''evin M Sheys 
Edward J Fishman 
Thomas J Litwiler 
Oppenheimer Wolff & Donnelly 
1020 Nineteenth Street, N W 
Suite 400 
Washington. DC 20036 
(202) 293-63 JO 

ATTORNEY.> FOR R.J. CORMAN PARTIES 

Dated: August 22. 1997 



BEFORE THE 
SURF.'VCE TRANSPORTATION BOARD 

FINANCE DOCKET NO 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC , NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

~ CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

FINANCE DOCKET NO 33388 (SUB-NO 63) 

R J CORMAN RAILROAD COMPAN'YA\TSTER>i OHIO LINE 
- PURCHASE OR TRACKAGE RIGHTS -

LINE OF CONSOLIDATED RAIL CORPORATION 

PETITION FOR CLARIFICATION OR 
WAIVER OF R.J. CORMAN PARTIES 

Pursuant to 49 C F R § 1180 4(0 and Decision Nos 6 and 12 herein, served on 

May 30, 1997 and July 23, 1997, respectively, the R J Corman Parties' hereby submit this 

petition for clarification or waiver of certain requirements of the Board's Railroad Consolidation 

Procedures, 49 CFR § 1180, which might otherwise apply to the responsive application which 

R J Corman Railroad Company/Westem Ohio Line ("RJCW") intends to file in this proceeding 

on or before October 21, 1997. 

' R J Corman Railroad Corporation ("RJCR"), R J Corman Railroad Company/Memphis Line 
("RJCM"), R J Corman Railroad Company/Westem Ohio Line ("RJCW"), R J Corman 
Railroad Company/Cleveland Line ("RJCC"), R J Corman Railroad Company/ Pennsylvania 
Lines Inc ("RJCP"), R J Corman Railroad Company/Allentown Lines, Inc ("PJCN") and 
R J Material Sales Company are collectively referred to herein as the "R J Corman Parties" 
or "RJC " 



RJCW is a Class 111 railroad which operates a rail line between L ima. Ohio and the 

Uhio/lndiana border RJCW also operates a 30-mile rail line between Lima and Glenmore. Ohio 

pursuant to a modified certificate of public convenience and necessity RJCW is controlled by 

Richard J Corman. who also controls six other rail carriers As is explained in the R J Corman 

Parties' Description of Anticipated Responsive Application (RJC-2), filed concurrently herewith, 

RJCW expects that it will file a responsive application seeking to purchase or acquire trackage 

rights over a -mile rail line in Lima owned by Consolidated Rail Corporation ("Conrail"). 

Rj rw believes that certain information and data required by the Board's Railroad 

Consolidation Procedures would not materially assist the Board or other parties in evaluating 

RJCW's responsive application, and that preparation of such information would be unduly 

burdensome on RJCW RJCW thus respectfully requests that û e Board waive or clarify those 

information requirements in the following manner: 

1 Minor Transaction RJCW seeks clarification that its anticipated responsive 

application involves a "minor" transaction as defined in 49 C F R. § 1180 2(c) The Board's 

regulations previously provided a rebuttable presumption that responsive applications which were 

not major transactions were considered significant transactions Former 49 C F R 

§ II80 4(dX4Xii) (1996), see also 49 CFR § 1180 4(d)(4Xiv) The Board recently eliminated 

that presumption, specifically noting that "under current Board practice, responsive applications 

may also be tbund to be minor transactions " Railroad Consolidation Procedures - Modification 

of Fee Policy, Ex Parte No 556 (STB served March 4, 1997) at 3 A responsive application 

proposing a minor transaction must contain the information specified in 49 C.F.R. § 1180 6(a) 

and the operational data required by 49 C F R § 1180 8(b) Significant transactions require 

additional information, including market analyses (49 CFR § 1180.7). more detailed operational 



data (49 C F R § 1180 8(a)) ana information relating to corporate ownership, fiinction and 

relationships (49 C F R § 1180 6(c)) 

The responsive application tbat RJCW anticipates filing clearly is not a major 

transaction, because it does not involve the control or merger of two or more Class I railroads. It 

is therefore necessarily either a significant transaction or a minor transaction 49 C F R. 

§ 1180 2(a). (b) and (c) Section 1180 2(b) provides that a signific nt transaction is one of 

national or regional transportation significance, and that a transaction is not significant if it clearly 

will not have any anticompetitive eiSjcts Here, RJCW seeks to acquire about 2 3 miles of 

trackage or trackage rights in a single city ft-om Conrail The proposed transaction will ensure the 

continuation of effective rail service to shippers on RJCW's Lima-Glenmore line, and clearly will 

have no anticompetitive effect Given the limited sccoe of the relief which ft intends to seek, 

RJCW believes its anticipated responsive application should be considered a minor transaction 

The Board has previously granted similar requests involving more extensive 

responsive applications than that contemplated by RJCW here Union Pacific Corporation. Union 

Pacific Railroad Company and Missouri Pacific Railroad Companv - Control and Merger --

Southem Pacific Rail Comoration. Southem Pacific Transportation Companv. St Louis 

Southwestern Railwav Companv. SPCSL Corp and The Denver and Rio Grande Westem 

Railroad Company. Finance Docket No 32760 ("UP/SP"). Decision No 13 (STB served 

February 15, 1995) at 3 (responsive applications involving requests for trackage rights on 375 

miles and 178 miles of line found to be "minor"), UP/SP. Decision No 14 (STB served February 

15, 1996) at 5 (responsive application involving request for approximately 350 miles of trackage 

rights found to be "minor") The Board should make a :imilar finding with respe" to RJCW's 

anticipated responsive application herein 



2. riefinition of "Applicant Carriers" 

49 C F R. § 1180 3(b) defines "applicant carriers" to include the "[applicant, all 

carriers related to the applicant, and all other carriers invr /̂ed in the transaction" (emphasis in 

onginal) RJCW seeks clarification or waiver of this definition of "applicant carrier" to exclude 

the other six other carriers controlled by Richard J. Corman These carriers are operated 

independently of RJCW, and none connect with RJCW RJCR owns and operates a 20-mile rail 

line between Bardstow n Junction and Wickland, Kentucky RJCM owns and operates 72 miles of 

rail line in Tennessee and Kentucky RJCC owns, leases and operates 50 miles of rail line 

between Warwick and Uhrichsville in eastem Ohio RJCP operates 230 miles of rail line in central 

Pennsylvania RJCN operates rail lines in and around Allentown. Pennsylvania The Clearfield & 

Mahoning Railway Company ("C&M") owns approximately 7 miles of trackage in central 

Pennsylvai>ia which is leased to and opetateu by RJCP 

In each instance, these carriers are unrelated both physically and ftmctionally to the 

subject matter of RJCW's anticipated responsive application RJCW's purchase of or acquisition 

of trackage rights over the Conrail Lima segment will neither affect nor be affected by the 

common ownership of these other carriers Requiring RJCW to provide the information required 

of "applicam carriers" for RJCR, RJCM. RJCC. RJCP. RJCN and C«&M would be unduly 

burdensome on RJCW and would not materially assist the evaluation of RJCWs anticipated 

responsive application. 

RJCW's request to exclude these carriers from the definition of "applicant carrier" 

is consistent with numerous waivers or clarifications granted in prior proceedings also involving 

the operationally-independent carrier subsidiaries or sister companies of an applicant E ^ , Unifin 

Pacific Corporation. Union Pacific Railroad Company and Missouri PL :ific Railroad Companv -



Control and Merger - Southem Pacific Rail Corporation. Southem Pacific Transportation 

Company. St Louis Southwestern Railway Company. SPCSL Corp and The Denver and Rio 

Grande We .tem Railroad Companv. Finance Docket No 32760 ("UP/SP"). Decision No 14 

(STB served Febmary 15, 1996) at 4 A similar clarification or waiver of the 49 C F R. 

§ 1180.3(b) definition of "applicant carriers" as it relates to the RJCW's affiliated carriers is 

reasonable and Wiuianted under the circumstances 

RJCW also seeks clarification or waiver of Section 1180 3(b) to exclude the 

Primary Applicants as "applicant carriers." so that RJCW will not need to provide separate 

information on the Primary Applicants in connection with its responsive application. Provision of 

such information would be burdensome to RJCW and is not necessary for a proper evaluation of 

its responsive application Furthermore, sufficient information regarding the I'rimary Applicants 

should already be available ,n the Primary Application 

Th'i Board and its prevlecessor have conristently granted prior requests for similar 

waivers or clarification E.g.. UP/SP. Decision No 14 at 3, Union Pacific Corporation, Union 

Pacific Railroad Company and Missouri Pacific Railroad Company - Control — Chicago and 

North Westem Holdings Corp and Chicago and North Westem Transportation Company. 

Finance Docket No 32133, Decision No 7 (ICC served June 8, 1993) at 1. Such relief is 

warranted here as well 



WHEP.EFORF ihe R.J Corman Parties respectftilly request that the Board grant 

waiver or clarification of its Raihoad Consolidation Procedures to the extent specified above. 

Respectfully submitted. 

By 
Kevin M. Sheys 
Ed>vard J Fishman 
Thomas J Litwiler 
Oppenheimer Wolff & Donnelly 
1020 Nineteenth Street, N W 
Suite 400 
Washington. DC 20036 
(202)293-6300 

ATIORNEYS FOR R-J. CORMAN PARTIES 

Dated: August 22. 1997 



CERTIFICATE OF SERVICE 

1 hereby certify that on this 22nd day of August. 1997, a copy of the foregoing 

Petition for Clarification or Waiver of F J. Corman Parties (RJC-3). was served by first class 

mail, postage prepaid, upon Administrative Law Judge Jacob Leventhal and all Parties of Record 

on the Service List. 

Kevin M Sheys 

•CHI: S8374v01 tU23J91 
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OPPENHEIMER VVOLFF & [XJNNELLY 

Two Prudential Plaza 
45rh Flivr 
180 North Sters<.>n .Avenue 
Chicfio, 1L60«?1-6710 

^M:)6l6-lsoo 
KAN Oi-'^M'>-^BW 

William t~ >ip"el 

VIA H.\HD DBLIVBRY 

Mr. Vernon A. Williams 
Secretary 
Surface Transportation roard 
1925 Street, N.W., Room 700 
Washington, DC 2^423-0001 

f)nisscU 

Chicago 

.Minne,(pi'li> 
\ I I f V > 

A u g u s t 2 2 , 1997 AUG 2 2 1997 • C!Pans 

Saint Piul 

Washington. D C. 

Re: Flnancs Dockat No. 33388 
CSZ Corpormtlon and CSZ .iTransportation. Inc., 
Norfolk Southarn Corporation and Norfolk 
Southarn Railway Conpany Control and 
Operating Laasas/Agreemants -- Conr&ll Inc. 
and Consolidated Rail Corporation 

Flnanca Dockat No. 33388 (Sub-No. 36) 
Transtar, Inc. and Blgln, Jollat and Bastam 
Railway Company Control Indiana Harbor 
Bait Railroad Company 

Dear Secretary Williams; 

Enclosed for f i l i n g i n the above-captioned proceeding 
are an original and twenty-five copies of the Description of 
Anticipated Responsive Application of Transtar, Inc. and Blgln, 
Joliet and Bsstern Railway Company (EJE-3) and the Petition for 
Cl a r i f i c a t i o n or Waiver of Transtar, Inc. and Blgln, J o l i e t and 
Eastern Railway Company (EJE-4), both dated August 22, 1997- A 
computer diskette containing the text of these f i l i n g s i n 
WordPerfect 5.1 format also is enclosed. 

In accordance wiih the Board's recently-issued service 
l i s t , copies of EJE-3 and EJE-4 have been served by f i r s t class 
mail, postage prepaid, on a l l designated parties of record i n 
this proceeding. 

m 2 s 
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OPPENHEIMER WOLFF & DONNELLY 

Mr. Vernon A. Williams 
August 22, 1997 
Page 2 

If you have any questions regarding this filing, please 
feel free to -ontact me. Thank you for your assistance on this 
matter. 

Respectfully submitted. 

William C. Sippel 
Attorney for Transtar, 
and Elgin, Joliet and Eastern 
Railway Company 

WCS:tjl 

Enclosures 

cc: Parties on Certificate of Service 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMP 

-- CCNTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

•'t'b 2 2 1997 > , 

\ • MANAGEMENT A.~ • 

NORFQJiK 

FINANCE DOCKET NO. 33388 (SUB-NO. 36) 

TRANSTAR, INC. AND 
ELGIN, JOLIET AND EASTERN RAILWAY COMPANY 

-- CONTROL --
INDIANA HARBOR BELT RAILROAD COMPANY 

PETITION POR CLARIFICATION OR WAIVER OF TRANSTAR, INC. 
AND ijLGIN. JOLIET AND BASTBRN RAILWAY COMPANY 

Robert N. Gentile 
Colette Ferris-Shotton 

Transtar, Inc. 
13 5 Jamison Lane 
P.O. Box 68 
Monroeville. PA 15146 
(412) 829-6890 

William C. Sippel 
Kevin M. Sheys 
Oppenheimer Wolff & Donnelly 
Two Prudential Plaza, 45th Floor 
180 North Stetson Avenue 
Chicago, I l l i n o i s 60601 
(312) 616-1800 

ATTORNEYS FOR TRANSTAR, INC. 
AND ELGIN, JOLIET AND EASTERN 
RAILWAY COMPANY 

Dated: August 22, 1997 



EJE-4 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORIATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

FINANCE DOCKET NO. 33388 (SUB-NO. 36) 

TRANSTAR, INC. AND 
ELGIN, JOLIET AND EASTERN RAILWAY COMPANY 

— CONTROL — 
INDIANA HARBOR BELT RAILROAD COMPANY 

PETITION tOR CLARIFICATION OR WAIVER OF TRANSTAR,. INC. 
AND ELGIN. JOLIET AND EASTERN RAILWAY COMPANY 

Pursuant t o 49 C.F.R. S 1180.4(f) and Decision Nos. 6 

and 12 herein, served on May 30, 1997 and July 23, 1997, 

respectively, Transtar, Inc. ("Transtar") and Elgin, J o l i e t and 

Eastern Railway Company ("EJE") hereby submit t h i s petit.'.on f o r 

c l a r i f i c a t i o n OL waiver of c e r t a i n requirements of the Board's 

Railroad Consolidation Procedures, 49 C.F.R. S 1180, which might 

otherwise apply t o the responsive a p p l i c a t i o n which Transtar and 

EJE expect t o f i l e i n t h i s proceeding on or before October 21, 

1997. 

Transtar i s a transportation holding company t h a t 

controls EJE and seven other r a i l c a r r i e r s . EJE i s a Class ID 

r a i l r o a d which owns or operates approximately 196 miles o; 

mainline and branchline trackage i n ncrchwest Indiana and 

northern I l l i n o i s . As i s more f u l l y explained i n the Description 



of Anticipated Responsive Application (EJE-3) f i l e d concurrently 

herewith, Transtar and EJE expect that they w i l l f i l a a 

responsive application seeking to acquire control of the Indiana 

Harbor Belt Railroad Company ("IHB").^ IHB provides intermediate 

switching and other terminal services on approximately 100 miles 

of r a i l iine in and around the Chicago switching d i s t r i c t . IHB 

currently i s controlled by Consolidated Rail Corporation 

("Conrail"), a Primary Applicant herein, through ownership of 51% 

of IHB's stock. Transtar and EJE intend to seek divestiture of 

Conrail's interest in IHB as a condition to any approval of the 

Primary Application. 

Transtar and EJE believe that c.^.rtain information and 

data required by the Board's Railroad Conuolidation Procedures 

would not materially a s s i s t the Board or other parties in 

evaluating the Transtar/EJE responsive application, und that 

preparation of such information would be unduly burdensome on 

Transtar and EJE. Transtar and EJE thus respectfully request 

that the Board waive or c l a r i f y those information requirements in 

the following manner: 

Definition of "Applicant c a r r i e r s " 

49 C.F.R. S 1180.3(b) defines "applicant carr i e r s " to 

include the "[ajpplicant, a l i carriers related to the applicant, 

and a l l other carriers involved in the transaction" (emphasis in 

original). Transtar and EJE seek c l a r i f i c a t i o n or waiver of this 

Transtar Headings L.P. ("Holdings"), which owns 51% of the 
stock of ranstar, and Holdings' controlling general 
partner, Blackstone Transportation Company, Inc., also w i l l 
join as parties to the responsive application to the extent 
necessary. 

- 2 



definition of "applicant carrier" to exclude the seven c a r r i e r s 

besides EJE that are controlled by Transtar.^ These car r i e r s are 

operated independently of EJE, and none connect with EJE or IHP. 

BLE, MKC and URR operate r a i l lines in western Pennsylvania, with 

BLE's line extending into northeast Ohio.^ DMIR handles 

primarily iron ore t r a f f i c on r a i l lines in northeast Minnesota 

and northwest Wisconsin. BS and LT provide switching services in 

and around Birmingham, Alabama and Lorain, Ohio, respectively. 

P&C operates a rail/water dock f a c i l i t y at Conneaut, Ohio. 

In each instance, these carriers are unrelated both 

physically and fun^^tionally to the subject matter of 

Transtar/FJE's anticipated responsive application. Divestiture 

of Conrail's existing owncirship interest in the IHB to Transtar 

or EJE w i l l neither afifect nor be affectefi by Transtar's 

ownership of these other carriers. Requiring Transtar to provide 

the information required of "applicant c a r r i e r s " for BLE, BS, 

DMIR, LT, MKC, P&C and URR would be unduly burdensome on Transtar 

and EJE and would not materially a s s i s t the evaluation of 

Transtar/EJE's anticipated responsive application. 

Bessemer and Lake Erie Railway Company ("BLE"), Birmingham 
Southern Railroad Company("BS"), Duluth, Missabe and Iron 
Range Railway Con.pany ("DMIR"), The Lake Terminal Railroad 
Company ("LT"), McKeesport Connecting Raiiroad Company 
("MKC"), The Pittsburgh & Conneaut Dock Company ("P&C") and 
Union Railroad Company ("URR"). 

BLE i s a party of record in this proceeding and with 
Transtar anticipates separately f i l i n g a responsive 
application seeking trackage rights over certain NSR and 
former Conrail lines in southwestern Pennsylvania. See 
Finance Docket No. 33388 (Sub-No. 61), BLE-3. The r e l i e f 
sought by BLE and EJE are not related. 
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Transtar/EJE's request to exclude these carriers from 

the definition of "applicant c a r r i e r " i s consistent with numerous 

waivers or cla r i f i c a t i o n s granted in prior proceedings also 

involving the operationally-independent carrier subsidiaries or 

si s t e r companies of an applicant. E.g.. UniPH Pa<?if ig 

Corporation. Union Pacific .'ailroad Comoanv and Missouri Pacific 

Railroad Company — Control and Merger — Southern Pacific R a i l 

Corporation. Southern Pacific Transportation Comtjanv. Sts Lo^i? 

Southwestern Railway Companv. SPCSL Corp. and The Denver and Rio 

Grai.t^p Western Railroad Company. Finance Docket No. 32760 

("UP/SP"). Decision No. 14 (STB served February 15, 1996) at 4; 

Union Pacific Corporation. Union Pacific Raiylroad Companv and 

Missouri Pacific Railroad Company — Control — Chicago and North 

Western Holdings Corp and Chicago and North Western Transp. Co.. 

Finance Docket No. 32133 f"UP/CNW"̂ . Decision No. 7 (ICC served 

June 8, 1993) at 2.* A similar c l a r i f i c a t i o n or waiver of the 49 

C.F.R. S 1180.3(b) definition of "applicant ca r r i e r s " as i t 

relates to Transtar'f. carrier subsidiaries (other than EJE) i s 

reasonable and warranted under the circumstances. 

Transtar and EJE also seek c l a r i f i c a t i o n or waiver of 

Section 1180.3(b) to exclude the Primary Applicants as "applicant 

ca r r i e r s , " so that Tr?.nstar/EJE w i l i not need to provide separate 

information on the Primary Appiicants in connection with their 

While these decisions have generally involved r a i l carriers 
in which the applicants possessed a minority interest or 
carriers of another mode (such as motor c a r r i e r s ) , their 
rationale applies equally here. As in these prior cases, 
the other carriers which Transtar controls have no material 
relevance to the r e l i e f sought in or issues associated with 
Transtar/EJE's anticipated responsive application. 



responsive ap p l i c a t i o n . Provision of such information would be 

burdensome t o Transtar and EJE and i s not necessary f o r a proper 

evaluation of th e i r responsive a p p l i c a t i o n . Furthermore, 

s u f f i c i e n t information regarding the Primary Applicants shouid 

already be available i n the Primary Application. 

The Board and i t s predecessor have c o n s i s t e n t l y granted 

p r i o r requests f o r s i m i l a r waivers or c l a r i f i c a t i o n . Etgt» 

yp/SP. Decision No. 14 at 3; UP/CNW. Decision No. 7 at 1. Such 

r e l i e f i s warranted here as w e l l . 

WHEREFORE, Transtar and EJE r e s p e c t f u l l y request t h a t 

the Board grant waiver or c l a r i f i c a t i o n of i t s Railroad 

Consolidation Procedures t o the extent s p e c i f i e d above. 

Respectfully submitted. 

By; 
Robert N. G e n t i l t e ' 
Colette Ferris-Shotton 

Transtar, Inc. 
135 Jamison Street 
P.O. Box 68 
Monroeville, PA 15146 
(412) 829-6890 

William C. Sippel 
Kevin M. Sheys 

Oppenheimer Wolff & Donnelly 
Two Prudential Plaza, 45th Floor 
180 North Stetson Avenue 
Chicago, I l l i n o i s 60601 
(312) 616-1800 

ATTORNEYS FOR TRANSTAR, INC. 
AND ELGIN, JOLIBT AMD EASTERN 
RAILWAY COMPANY 

Dated: August 22, 1997 
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CERTIFICATE OF SBP.VICE 

I hereby ce r t i f y that on this 22nd day of August, 1997, 

a copy of the foregoing Petition for Clarification or Waiver of 

Transtar, Inc. and Blgln, Jol i e t and Eastern Railway Company 

(EJE-4) was served by f i r s t class mail, postage prepaid, upon: 

Dennis G. Lyons, Esq. 
Arnold & Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 

Richard A. Allen, Esq. 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street, N.W. 
Suite 600 
Washington, DC 20006-3939 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth Street, N.Vv. 
Laite 600 
Washington, DC 2 0036 

Hon. Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Conmiission 
888 F i r s t Street, N.E., Suite I I F 
Washington, DC 20426 

and upon a l l p a r t i e s of record appearing on the Surface 

Transportation Board's o f f i c i a l service l i s t i n t h i s proceeding, 

served August 19, 1997, 

William C. Sippel 
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CN-9 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY -- CONTROL 

AND OPERATING LEASES/AGREEMENTS -- CONRAIL INC. AND CONSOLIDATED 
RAIL CORPORATION TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN 

RAILWAY COMPANY TO CSX TRANSPORTATION. INC. 

CANADIAN NATIONAL RAILWAY COMPANY'S / ^ V ^ ^ ^ . . 
PETITION FOR WAIVER OR CLAFJFICATION OF RAILROAD 

CONSOLIDATION PROCEDURES • i i , 

Jean Pierre Ouellet 
Chief Legal Officer and Corporate 
Secretary 
Canadian National Railway Company 
935 de La Gauchetiere Street West 
16th Floor 
Montreal, Quebec 
H3B 2M9 
(514) 399-2100 

L. John Osborn 
Douglas E. Rosenthal 
Elizabeth A. Ferrell 
**onnenschein Nath & Rosenthal 
1301 K Street, N.W. 
Suite 600 East 
Washington, D.C. 20005 
(202) 408-6351 

Attorneys for: 
CANADIAN NATIONAL RAILWAY COMPANY , 

GRAND TRUNK WESTERN RAILROAD Mpr'OgPnff hTisB; 

Dated: August 22, 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

.finance Docket No. 3338r 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORFORATION AND NORFOLK SOUTHERN RAILWAY COMPANY - CONTROL 

AND OPERATiNG LEASES/AGREEMENTS - CONRAIL INC. AND CONSOLIDATED 
RAIL CORPORATION - TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN 

RAILWAY COMPANY TO CSX TRANSPORTATION. INC. 

CANADIAN N A T I O N / A L RAILWAY COMPANY'S 
PETITION FOR V AIVER OR CLARIFICATION OF RAILROAD 

CONSOLIDATION PROCEDURES 

Canadian National Railway Company ("CN") and Grand Trunk Western Railroad 

Incorporated ("GTW")' today notifying the Board of their intention to file a responsive 

application or applications seeking affirmative relief as a condition.', to approval of the 

proposed acquisition and breakup of Conrail b; .ind NS.^ 5££ Comments and 

Description of Anticipated Responsi Applications (CN-8) ("CN's Description "). 

Pursuant to 49 C.F.R. § 1180.4(0, CN hereby seeks waiver or clarification of certain 

' Except where the context indicates otherwise, CN as used herein will embrace CN's 
wholly-owned subsidiary Grand Trunc Corporation ("GTC") and its subsidiary GTW. 

2 
Unless the context indicates otherwise, "CSX" will embrace both CSX Corporation and 

CSX Transportation, Inc., "NS" will embrace both Norfolk Southern Corporation and Norfolk 
Southern Railway Company, and "Conrail"will embrace both Conrail Inc. and Consolidated 
Rail Corporation. 



requirements of the Board's Railroad Consolidation Procedures, 49 C.F.R. Part 1180, 

Subpart A. 

A. Minnr Transactions 

As described more fully in CN's Description, CN intends to seek certain limited 

trackage rights in the Detroit, Chicago and Buffalo areas. Although each of the proposed 

u-ackage rights requests is important and, particularly in the case of the proposed "paired 

track" arrangemem at Detroit, will provide significant public benefits, C :̂ believes that the 

transactions proposed by each of these resp'̂ nsive applications will be minor in scope. C£. 

Finance Docket No. 32760, Union Pacific Corp. - Control and Merper - Southern Pacific 

Rail Corp.. Decision Nos. 13 and 14, served Feb. 15, 1996 (unprinted). 

CN requests confirmation that the proposed transactions will be minor transactions 

witiiin the meaning of the Consolidation Pr(K:edures.-̂  CN is aware that, despite the minor 

nature of thj proposed transactions, CN will be required to submit sufficient evidence to 

justify a grant of its responsive applications. 

B. npfinitinn of "Applirant Tarriers" 

CN seeks waiver or clarification of § 1180.3(b) to confirm that "applicant carriers" 

excludes (1) the Primary Applicants. (2) other carriers in which CN or its subsidiaries possess 

a 50% or less interest. 

^ CN believes that the characterisation of the proposed transactions as minor is so 
clearly appropriate that therf is no need lO burden the Board with piccautionary waiver 
requests to cover the remote possibility that they would be characterized differently. Should 
any of them nevertheless be deemed to be ".significant," CN would respectfully seek leave to 
request any necessary waivers. 



CONCLUSION 

For the foregoing reasons, CN respectfully requests that the Board g'-ant the waivers 

and clarifications specified in this petition. 

Respectfully submitted, 

L. John Osborn 
Douglas E. Rosenthal 
Elizabeth A. Ferrell 
Sonnenschein Nath & Rosenthal 
1301 K Street, N.W. 
Suite 600 East 
Washington, D.C. 20005 
(202) 408-6351 

Jean Pierre Ouellet 
Chief Legal Officer and Corporate 
Secretary 
Canadian National Railway Company 
9.̂ .) de La Gauchetiere Street West 
16th Floor 
Montreal, Quebec 
H3B 2M9 
(514) 399-2100 

Attorneys for: 
CANADIAN NATIONAL RAILWAY COMPANY 

GRAND TRUNK WESTERN RAILROAD INCORPORATED 

Dated: August 22, 1997 

Certificate of Service 

The undersigned hereby certifies that on this 22nd day of August, 1997, he served a 

true copy of the foregoing on counsel for all known parties by first-class mail, posiâ c 

prepaid. 

L. John Osborn 
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WC-3 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK ' ,̂  . 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPAjKŶ  

— CONTROL AND OPERATING L'iASES/AGREEMENTS — '4- ̂ ^'k^ 
CO.NRAIL INC. AND CONSOLIDATED RAIL CORPORATION .. 

F.'NANCE DOCKET NO. 33 388 (SUB-NO. -̂ 9) 

WISCONSIN CENTRAL LTD. 
— PURCHASE AND RELATED TRACKAGE RIGHTS — 

LINES OF THE BALTIMORE & OHIO CHICAGO TERMINAL 
RAILROAD COMPANY AND CONSOLIDATED RAIL CORPORATION 

INANCE DOCKET NO. 33388 (SUB-NO. 60) -

ĴrCONRAlTL INC. AND CONSOLIDATED RAIL CORPORATION 
ll — DIVESTITURE OF CONTROL — 

. , ItNDIANA HARBOR BELT RAILROAD COMPANY 

LD "^^^^"^ IjgTTmTQlI FOR CIARIPICATION OR WAIVER 
OF WISCONSIN CENTRAL LTD. 

Pursuant t o 49 C.F.R. S 1180.4(f) and Decision Nos. 6 

and 12 herein, served on May 30, 1997 and Jui 1997, 

respectively, Wisconsin Central Ltd. ("WCL") hereby submits t h i s 

p e t i t i o n f o r c l a r i f i c a t i o n or waiver of c e r t a i n requirements of 

the Board's Railroad Consolidation Procedures, 49 C.F.R. S 1180, 

which might otherwise apply t o the responsive a p p l i c a t i o n which 

WCL expects t o f i l e i n t h i s proceeding on or before October 21, 

1997. 

WCL i s a Class I I c a r r i e r which owns or operates 

approximately 2000 route miies of r a i l l i n e i n the states of 

Wisconsin, I l l i n o i s , Michigan and Minnesota. WCL i s a wholly-

owned subsidiary of Wisconsin Central Transportation Corporation, 



and is affiliated with Fox Valley & Western Ltd. and the Sault 

Ste. Marie Bridge Company. As is more fully explained in WCL's 

Description of Anticipated Responsive Application (WC-2), filed 

concurr ntl/ herewith, WCL expects that i t will f i l e a responsive 

application in this proceeding seeking to acquire from the 

Primary Applicants certain r a i i lines and related trackage rights 

in Chicago and also seeking the divestiture by Consolidated Rail 

Corporation ("Conrail") of its 51% ownership interest in the 

Indiana Harbor Beit Raiiroad Company. WCL aiso will request a 

condition on any approval of the Primary Application requiring 

that the The Baltimore & Ohio Chicago Terminal Raiiroad Company 

("B&OCT") be merged into i t s parent, CSX Transportation, Inc. 

("CSXT"). In connection with those anticipated requests, WCL 

respectfully seeks the following clarifications or waivers of the 

requirements of the Board's Railroad Consolidation Procedures: 

1. cgXT/g&oCT Merger 

WCL seeks clarification that i t s request for a 

condition requiring the merger of B&OCT into CSXT does not 

require the filing of a responsive application by WCL. 3uch a 

transaction, i f required as a condition of the Board's approval 

of the Primary Application, wouid be subject to Board 

jurisdiction and authorization. See 49 C.F.R. S 11323(a)(1). 

Presumably, CSXT would seek appropriate authority for the merger 

(perhaps via a notice of exemption for an intracorporate family 

transaction pursuant to 49 C.F.R. S 1180.2(d)(3)) prior to 

consummation of the primary transaction. Alternatively, the 

Board couid authorize the merger transaction pursuant to Section 
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11323(a)(1) at the time i t grants the Primary Application subject 

to a merger condition. 

In any event, unlike the normal responsive application 

situation, WCL wculd require no separate Board authority for 

implementation of. the condition which i t seeks. I t thus does not 

appear that thfc filing of a responsive application i s necessary 

for WCL to pursue that condition. WCL requests that the Board 

confirm this understand inc,. 

Shouid th 2 Board de'.firmlne that a responsive 

applicati >n for the requested merger condition i s necessary, WCL 

respectfully requests that this request for clarification be 

deemed adequate notice and description of the anticipated 

responsive application, in compliance with the requirements of 

Decision Nos. 6 and 12 h<3rein. 

2. ?;'gfiniti<?n <?f *'AppUĝ nt garrigrg" 
49 C.F.R. S 1180.3(b) defines "applicant carriers" to 

include the "[a]ppiicant, a i i carriers related to the applicant, 

and a i l other carriers involved in the transaction" (emphasis 

omitted). WCL seeks clarification or waiver of Section 1180.3(b) 

to exclude the Primary Applicants from the definition of 

"applicant carriers," so that WCL will not need to provide 

separate information on the Primary Appiicants in connection with 

its responsive application. Provision of such information would 

be burdensome to WCL and wouid not materially assist the 

evaluation of WCL's responsive application. Furthermore, 

sufficient information regarding the Primary Applicants should 

already be available in the Primary Application. 
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The Board and i t s predecessor have consistently granted 

prior requests for similar waivers or c l a r i f i c a t i o n . E.g.. Union 

Pacific Corporation. Union Pacific Railroad Company and Missouri 

Pacific Raiiroad Company — Control and Merger rz §<?Mt;h?]rn 

Pacific Rail Corporation. Southern Pacific TrangP<?rt<^^i<?n 

Company. St. Louis Southwestern Railwav Company. SPCSL Corp. and 

The Denver and Rio Grande Western Raiiroad Company, 'inanee 

Docket No. 32760, Decision No. 14 (PTB served February 15, 1996) 

at 3 and cases cited therein. Such r e l i e f i s warranted here as 

well. 

WHEREFORE, WCL respectfully requests that the Board 

grant c l a r i f i c a t i o n or waiver of i t s Railroad Consolidation 

Procedures to the extent specified above. 

Respectfully submitted. 

Bv; OaM4± //• ^/'/i^T" 
Jahet H. Gilbert 
General Counsel 

Wisconsin Central Ltd. 
6250 North River Road, Suite 9000 
Rosemont, IL 60018 
(847) 318-4691 

ATTORNEY FOR 
WISCONSIN CENTRAL LTD. 

Dated: August 22, 1997 
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CERTiriCATB QF ggRYICg 

I hereby c e r t i f y that on t h i s 22nd day of August, 1997, 

a copy of the foregoing Petition for Clarifloation or Waivar of 

Wisconain Cantral Ltd. (WC-3) was served by f i r s t class mall, 

postage prepaid, upon: 

Dennis G. Lyons, Esq. 
Arnold & Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 

Richard A. Allen, Esq. 
Zuckert, Scoutt & Rasenoerger, L.L.P. 
888 Seventeenth Street, N.W. 
Suite 600 
Washington, DC 20006-3939 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 N;.neteenth Str set, N.W. 
Suite 600 
w'ashington, DC 20036 

Hon. Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street, N.E., Suite I I F 
Washington, DC 20426 

and upon a l l parties of record appearirjg on the Surface 

Transportation Board's o f f i c i a l service l i s t i n t h i s proceeding, 

served August 19, 1997. 

Janet H. Gilbert 
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ULMER & BERNE LLP 
ATTORNEiS..\TLAW 

Internet Address 
http: www ulmorcom 

E-miii Address 
ti.happell@ulmer.com 

INAJO D A \ I S CHAPPELL 
Direct Oial (216) 902-«930 

Bona Court Building 
1300 East Ninth Street, Suite 900 

Cleveland, Ohio 44114-1583 
Fax (216) 621-7488 

(216) 621-8400 

August 27, 1937 

VIA OVERNIGHT MAIX 

The Honorable Vernon A. Wi l l i ams 
Sec re t a ry 
.f^arface Tran to j jo r t a t i on Board 
1925 K S t r e e t , N.W. 
Washington, D.C. 20423 

OHic« ot the Socrctaty i Ti 

AUG 2 9 1W 

r r n Pan of 
L 2 J Pubtte Racor* 

Columbus Office 
)W East Broad Strt?et, Suite 1980 

Columbus, Ohio 4321? 3W6 
Fax (614) 228-8561 

.._-We^>hai(je (6t4) 228.8400 

/\y-^'' 

1 \' 

RE: Finance Docket 
'v.'-ansportation 

No. 33388, CSX Corporation and CSX 
Inc., Norfolk Southern Corporation 

and Norfolk Southern Railway Co. -- Control and 
Operating Leases/ Agreements - Conrail Inc. and 
Consolidated Rail Corporation 

Dear Secretary Williams: 

Enclosed f o r f i l i n g the above-captioned docket are an o r i g i n a l 
and twenty-five (25) copies of Ashta Chemicals Inc. Request For 
Leave To Late F i l e ;ASHT-5K A 3.5-inch disk containing the te x t 
of t h i s pleading i n Wo>-dPerfect 5.1 format i s provided. I have 
also enclosed twenty-four (24) copies of Ashta Chemicals Inc. 
Derriription of Responsive or Inconsistent Application (ASHT-4) 
which pleading was received by your o f f i c e on August 26th. 

Copies of Ashta Chemicals Inc. Request For Leave t o Late F i l " 
(ASHT-5) are being served v i a f i r s t - c l a s s mail, postage prepaid on 
the Honorable Jacob Leventhal and A l l Counsel of Record, including 
counsel f o r Applicants. P. ease date-stamp the enclosed extra copy 
of each pleading and re t u r n them i n the enclosed self-addressed 
envelope. I f you have any questions, please contact me at (216) 
902-8930. Thank you. 

114:diw 

I:\WPDOC\DAVIN\DATA\73174T .DI 



ASHT-5 

BPyORE THE 
SURFACE TR'iNSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CST TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

ASHTA CHEMICALS INC. 
REOUEST FOR LEAVE TO LATE FILE 

r 
ENTERED 

0«ice of the Sectetary 

By: Christopher C. McCracken, Esq. 
Inajo Davis Chappell, Esq. 

Ulmer & Berne 
1300 East Ninth Street, Suite 900 

^Cleveland, Ohio 44114-1583 

AUG 2 9 1907 

E Partct 
Public Racoff' 

(216) 621-8400 

Date; August 27, 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CST TRANSPORTATION, INC, 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

--CONTROL AND OPERATING LEASES/AGREEMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

ASHTA CHEMICALS INC. 
REQUEST FOR LEAVE TO LATE FILE 

ASHTA Chemicals Inc. hereby requests leave t o l a t e f i l e 

i t s ASHTA Chemicals Inc. Description of Responsive or Inconsistent 

Application (ASHT-4) . As a re s u l t of inadvertence, our ASHT-4 

pleading was not submitted on or before the Friday, August 22, 1997 

deadline. As soon as we realized the August 22, 199' deadline had 

passed, we prompt]y routed Ashta Chemicals Inc. Description of 

Responsive or Inconsistent Application (ASHT-4) for f i l i n g v i a 

overnight mail service. Our ASHT-4 pleading was received by the 

Surface Transportation Board on Tuesday, August 26, 1997 -- two 

business days a f t e r the f i l i n g deadline. We were advised 

yesterday, August 26th, 1997, by the Office of Procedures that we 

should formally request leave to l a t e f i l e our pleading. 

Accordingly, request i s hereby made that leave Le given 

for ASHTA Chemicals, Inc. to l a t e f i l e i t s Ashta Chemicals Inc. 

Description of Responsive or Inconsistent Application {ASHT-4) ana 

that the ASHT-4 pleading be accepted f o r f i l i n g as of August 26, 

1997 . 



The l a t e f i l i n g does not operate to prejudice any of the 

par t i e s i n t h i s proceeding. The par t i e s have received adequate 

notice and statement of what Ashta anticipates w i l l be included i n 

any responsive application or request f o r conditions i t may submit 

i n t h i s proceeding. 

Based on the foregoing, we r e s p e c t f u l l y request that 

leave be granted to l a t e f i l e Ashta Chemicals Inc. Descript-on of 

Responsive or Inconsistent Application (ASHT-4), and that the ASHT-

4 pleading be accepted f o r f i l i n g by the Board. 

Respectfully submitted. 

CHRISTOPHER 4.. McC?RACKEN, ESQ, 
INAJO DAVIS CHAPPELL, ESQ. 
ULMER & BERNE 
1300 East Ninth Street -Ste.900 
Cleveland, Ohio 44114-1583 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y that copies of the foregoing Ashta 

Chemicals Inc. Request For Leave To L.ate F i l e have been served t h i s 

27th day of August, 1997, by f i r s t - c l a s s mail, postage prepaid on 

the Honorable Jacob Leventhal and on A l l Counsel of Record i n 

Finance Docket No. 33388. 

^ " / } 

ISTOPHER C^McC^CKEN, ESQ. 
One of the Attorneys f o r Ashta Chemicals 

Inc. 

I;\WPDOC\DAVIN\DATA\731747.DI 
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PAULT DENIS 
(2021 9 4 2 5 0 3 5 

A R N O L D & P O R T E R 
5 5 5 T V E : L F T H STREET. NW 

WASHINGrON DC 20004 - l , ?06 
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NEA YORK 

DENVER 

L O S ' 3ELES 

LONDON 

CSX-20 
ACE, a t a l . - 9 

August 28, 1997 

By Hand Delivery 

Honorcble Vernon A. Williaiinp 
Secretary 
Surface Transportation Boar^ 
1925 K Street, N,W. 
Washington, DC 20423 

Dear Mr. Williams: 

PTr^FifB 
Otfic« of \h9 S»cr»tsiy 

AUG 2 9 1997 

Pari of 
Public Raoofd 

On August 25, 1997, American E l e c t r i c Power, et a l . ^ 
( c o l l e c t i v e l y , "ACE et a l . " ) f i l e d ar appeal from the 
August 20, 1997 order of the Presiding Judge r e s t r i c t i n g 
discovery, and a motion f o r expedited consideration (ACE, 
et a l . , - 8 ) . The Presiding Judge had ruled that CSX need 
not produce t o ACE et a l , ce r t a i n information redacted from 
two documents. 

Subsequent to the t i l i n g of ACE, et al.-3, CSX 
discovered ^hat, through an inadvertent error, the material 
redacted from those documents was produced t o appellants i n 
another docu> . This information was Drought t o the 
a t t e n t i o n of •.'̂ -el f o r ACE et a l . yesterday afternoon. 

CSX and ACE et a l . agree, i n l i g h t of t h i s 
development, that the appeal and motion of ACE, et al,-8 
are moot. ACE et a l . has agreed t o withdraw the appeal and 
motion i n ACE, et al.-8. This agreement does not a f f e c t 

Appealing pa r t i e s include American E l e c t r i c Power, 
A t l a n t i c City E l e c t r i c Company, Delmarva Power & Light 
Company, Indiana^-olis Power & Light Company, and The Ohio 
Valley Coal Company. 



ARNOLD He PORTHR 

Honorable Vernon A. Williams 
August 28, 1997 
Page 2 

other issues currently before the Presiding Judge regarding 
the redaction of other CSX documents, CSX and ACE et a l , 
also request that the Presiding Judge or the Board vacate 
as moot th a t portion of his order that was the subject of 
ACE, et al'-8. 

Denis 
Counsel f o r CSX Corporation and 
CSX Transportation, Inc, 

Michael F. McBride 
Counsel f o r American E l e c t r i c 
Power, A t l a n t i c City E l e c t r i c 
Company, Delmarva Power & Light 
Company, Indianapolis Power & 
Light Company, and The Ohio 
Valley Coal Company 

cc: Honorable Jacob Leventhal 
Restricted Service L i s t 
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(.̂ 'PENHf IMER WOLFF & De)NNELLY 

Two Prudf nti.il Plaza 
4Sth Rvxir 
ISO North Sters<in Avenue 
Chk.iizo, IL 6060l-o71>: 

1 M:)̂ 1̂ -1S00 
r.-\X (?i:)616-5S00 

W '.Hunt Sippel 
August 22, 1997 r.in-

VIA HAND DKLIVERY 

Mr. Vernon A. Willia.ns 
Secretary 
Surface Transportation Board 
1925 K Street, N.W., Room 700 
Washington, DC 20423-0001 

>.iint ['ml 

\Xa-hiin;->.n, PC. 

Re: Finance Docket No. 33388 
CSX Corporation and CSX Transportation, Inc., 
Norfolk Southern Corporation and Norfolk 
Southern Railway Company Control and 
Operating Leases/Agreements -- Conrail Inc. 
and Consolidated Rail Corporation 

Finance Docket No. 33388 (Sub-No. 61) 
Bejsemer and Lake Erie Railroad Company 
Trackage Rights Lines o£ CSX Tran-jportatlon, 
Inc. and Pennsylvania Lines, LLC 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i r the above-captioned proceeding 
are an o r i g i n a l and cwenty-five copies of the des c r i p t i o n o£ 
Anticipated Responsive Application of Transtar, Inc. and Bessemer 
and Lake Erie Railroad Company (BLE-3) and the P e t i t i o n f o r 
C l a r i f i c a t i o n or Waiver of Transtar, Inc. and Bessemer and Lake 
Erie Railroad Company (BLE-4), both dated August 22, 1997. 
computer d i s k e t t e containing the te x t of these f i l i n g s 
W )rdPerfect 5.1 format also i s enclosed. 

A 
i n 

l i s t 
mail 
t h i s 

In accordance wit h the Board's recently-issued service 
, copies of BLE-3 and BLE-4 have been 

postage ^-.repaid, on a l l designated 
proceeding. 

served by f i r s t class 
rd i n 

\ 
1 \ 0. 



OPPEMHElMhR WOLFF & PONINELLY 

Mr. Vern'>n A. Williams 
August 22. 1997 
P?*ae 2 

If you have any questions regarding this filing, please 
feel free to contact me. Thank you for your ass.'stance on this 
matter. 

Respectfully submitted, 

William C. SippeT 
Attorney for Transtar, 
and Bessemer and Lake Erie 
Railroad Company 

WCS:tjl 

Enclosures 

CC: Parties on Certificate of Service 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORF 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

FINANCE DOCKET NO. 3 3 388 (SUB-NO. 

BESSEMER AND LAKE ERIE RAILROAD COMPANY 
~ TRACKAGE RIGHTS ~ 

LINES OF CSX TRANSPORTATION, INC. 
AND PENNSYLVANIA LINES LLC 

PETITION FOR CLARIFICATION OR WAIVER OF TRANSTAR, INC. 
AND BESSEMER AND LAKE ERIE RAILROAD COMPANY 

Robert N. Gentile 
Colette Ferris-Shotton 

Transtar, Inc. 
135 Jamison Lane 
P.O. Box 68 
Monroeville, PA 15146 
^412) 829-6890 

William C. Sippel 
Kevin M. Sheys 

Oppenheimer Wolff & Donnelly 
Two Prudential Plaza, 45th Floor 
180 North Stetson Avenue 
Chicago, I l l i n o i s 60601 
(312) 616-1800 

ATTORNEYS FOR TRANSTAR, INC. 
AND BESSEMER AND LAKE ERIE 
RAILROAD COMPANY 

Dated: August 22, 1997 



BLE-4 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

FINANCE DOCKET NO. 33 388 (SUB-NO. 61) 

BESSEMER AND LAKE ERIE RAILROAD COMPANY 
— TRACKAGE RIGHTS — 

LINES OF CSX TRANSPORTATION, INC. 
AND PENNSYLVANIA LINES LLC 

PETITION FOR CLARIFICATION OR WAIVER OF TRANSTAR, INC. 
AND !1E88EMER AND LAKE ERIE RAILROAD COMPANY 

Pursuant t o 49 C.F.R. S 1180.4(f) and Decision Nos. 6 

and 12 herein, served on May 30, 1997 and July 23, 1997, 

respectively, Transtar, Inc. ("Transtar") and Bessemer and Lake 

Erie Railroad Company ("BLE") hereby submit t h i s p e t i t i o n f o r 

c l a r i f i c a t i o n or waiver of c e r t a i n requirements of the Board's 

Railroad Consolidation Procedures, 49 C.F.R. S 1180, which might 

otherwise apply t o tha responsive a p p l i c a t i o n which Transtar and 

EJE expect t o f i l e i n t h i s proceeding on or before October 21, 

1997. 

Transtar i s a tran s p o r t a t i o n holding company t h a t 

controls BLE and seven other r a i l c a r r i e r s . BLE i s a Class I I 

r a i ] r o a d which owns or operates approximately 150 route miles of 

r a i l l i n e between North Bessemer, Pennsylvania and Conneaut, Ohio 

on Lake Erie. As i s more f u l l y explained i n the Description of 

Anticipated Responsive Application (BLE-3) f i l e d concurrently 



herewith, Transtar and BLE expect that they w i l l f i l e a 

responsive application seeking trackage rights over lines of 

railroad of CSX Transportation, Inc. or Pennsylvania Lines LLC 

(former Consolidated Rail Corporation ("Conraxl")) for the 

purpose of tranr >orting coal from origins on the former 

Monongahela Railway Company ("MGA") to the Conneaut Dock at 

Conneaut, Ohio. 

Transtar and BLE bel." -ive that certain information and 

data required by the Board's Railroad Consolidation Procedures 

would not materially a s s i s t the Board or other parties in 

evaluating the Transtar/BLE responsive application, and that 

preparation of such information would be unduly burdensome on 

Transtar and BLE. Transtar and BLE thus respectfully request 

that the Board waive or c l a r i f y those information requirements in 

the following manner; 

Definition of "Applicant carriers" 

49 C.F.R. S 1180.3(b) defines "applicant c a r r i e r s " to 

include the "[a]pplicant, a l l carriers related to the applicant, 

and a l l other carriers involved in the transaction" (emphasis in 

original). Transtar and BLE seek c l a r i f i c a t i o n or waiver of this 

definition of "applicant carrier" to exclude five of the eight 

carriers (besides BLE) that are controlled by Transtar.^ Each of 

Birmingham Southern Railroad Company("BS"), Duluth, Missabe 
and Iron Range Railway Company ("DMIR"), Elgin, J o l i e t and 
Eastern Railway Company ("EJE"), The Lake Terminal Railroad 
Company ("LT") ^nd McKeesport Connecting Railroad Company 
("MKC"). Transtc • also controls 'J' ̂  Pittsburgh & Conneaut 
Dock Company ("P&C") and the Union ix..ilroad Company ("URR"). 
As i s explained further below, Transtar and BLE do not seek 
to exclude P&C and URR from applicant carrier status. 

2 -



these ca r r i e r s i s operated independently of BLE, and none connect 

with BLE.^ DMIR handles primarily .iron ore t r a f f i c on r a i l lines 

in northeast Minnesota and northwest Wisconsin. EJE owns and 

operates approximately x96 miles of mainline and branchline 

trackage in northern I l l i n o i s and in northwest Indiana.^ BS and 

LT provide switching services in and around Birmingham, Alabama 

and Lorain, Ohio, respectively. 

In each instance, these carriers are both physically 

and functionally distinct from BLE and the zu^ject matter of 

Transtar/BLE'«5 anticipated responsive application. The 

preservation of competitive service, routing and rate options for 

MGA origin coal i s unrelated to Transtar's ownership of BS, DMIR, 

EJE, LT and MKC. Requiring Transtar to provide the infomation 

required of "applicant carriers" for each of these subsidiaries 

would be unduly burdensome on Transtar and BLE and would not 

materially a s s i s t the evaluation of Transtar/BLE's anticipated 

responsive application. 

Transtar/BLE's request to exclude t^ese five carriers 

from the definition of "applicant c a r r i e r " i s consistent with 

numerous waivers or cl a r i f i c a t i o n s granted in prior proceedings 

MKC connects with URR, which in turn connects with BLE. 
However, MKC's switching operations in McKeesport, 
Pennsylvania are unrelated to the transaction proposed by 
Tranptar/BLE or to the movement of coal from MGA origins to 
the Conneaut Dock at Conneaut, Ohio. 

EJE i s a party of record in this proceeding and anticipates 
separately f i l i n g a responsive application seeking the 
divestiture of Conrail's 51% ownership share in the Indiana 
Harbor Belt Railroad company to Transtar, EJE or another 
a f f i l i a t e . See Finance Docket No. 33388 (Sub-No. 36), 
EJE-3. The r e l i e f sought by EJE and BLE are not related. 

- 3 -



also involving the operationally-independent carrier subsidiaries 

or s i s t e r companies of an applicant. E.g.. Union Papjfig 

Corporation. Union Pacific Railroad Comoanv and Missouri Pacific 

Railroad Company — Control and Merger — Southern P a c i f i c R a i l 

Corporation. Southern Pacific Transportation Companv. St. Lo^is 

Southwestern Railwav Comoanv. SPCSL Corp. and The Denver and Rio 

Grande Western Railroad Company. Finance Docket No. 32760 

("UP/SP"). Decision No. 14 (STB served February 15, 1996) at 4; 

Union Pacific Corporation. Union Pacific Railroad Cpmpar^Y—aM 

Missouri Pacific Railroad Company — Control — Chicago and North 

Western Holdings Corp. and Chicago and NQrth Wggtgm 

Transportat ion Company. Finance Docket No. 32133 ("up/CNW"), 

Dfccision No. 7 (ICC served June 8, 1993) at 2.^ A similar 

c l a r i f i c a t i o n or waiver of the 49 C.F.R. S 1180.3(b) definition 

of "applicant carr i e r s " as i t relates to BS, DMIR, EJE, LT and 

MKC i s reasonable and warranted under the circumstances. 

Transtar and BLE do not seek waiver of "applicant 

carrier" status for P&C and URR, since those ca r r i e r s would 

participate in the movement of coal from MGA origins to the 

Conneaut Dock and thus are not wholly unrelated to the subject 

matter of Transtar/' F's anticipated responsive application. P&C 

operates the Conneaut ^ock at Conneaut, Ohio, while URR provides 

While these decisions have generally involved r a i l c a r r i e r s 
in which the applicants possessed a minority interest or 
carriers of another mode (such as motor c a r r i e r s ) , their 
rationale applies equally here. As in these prior cases, 
the six subsidiaries for which Transtar seeks waiver have no 
material relevance to the r e l i e f sought in or issues 
associated with Transtar/BLE's anticipated responsive 
application. 

4 -



a line between BLE at North Bessemer, Pennsylvania and 

connections with other railroads south of Pittsburgh. 

Transtar and BLE also seek clarification or waiver of 

Section 1180.3(b) to exclude the Primary Applicants as ••applicant 

carriers," so that Transtar/BLE will not need to provide separate 

information on the Primary Applicants in connection with their 

responsive application. Provision of such information would be 

burdensome to Transtar and BLE and is not necessary for a proper 

evaluation of their responsive application. Furthermore, 

sufficient information regarding the Primary Applicants should 

already be available in the Primary Application. 

The Board and i t s predecessor have consistently grar*-ed 

prior requests for similar waivers or clarification. g.q. * 

UP/SP. Decision No. 14 at 3; UP/CNW. Decision No. 7 at 1. Such 

rela.ef i s warranted here as well. 

5 -



WHEREFORE, Transtar and BLE r e s p e c t f u l l y request t h a t 

the Board grant waiver or c l a r i f i c a t i o n of i t s Railroad 

Consolidation Procedures t o the extent s p e c i f i e d above. 

Respectfully submitted, 

Bv: WiiUm ('• %y^^fi 
Robert N. Gentile' ' 
Colette Ferris-Shotton 

Transtar, Tne. 
135 Jamison Street 
P.O. Box 68 
Monroeville, PA 15146 
(412) 829-6890 

William C. Sippel 
Kevin M. Sheys 

Oppenheimer Wolff & Donnelly 
Two Prudential Plaza, 45th Floor 
180 North Stetson Avenue 
Chicago, I l l i n o i s 60601 
(312) 616-1800 

ATTORNEYS FOR TRANSTAR, INC. 
AND BESSEMER AND XAXE ERIE 
RAILROAD COMPANY 

Dated: August 22, 1997 

- 6 -



CERTIFICATE OF SERVICE 

I hereby certify that on this 22nd day of «.ugust, 1997, 

a copy of the foregoing Petition for Clarification or Waiver o-* 

Transtar, Inc. and Bessemer and Lake Brie Railroad Company 

{BLE-4) was served by f i r s t class mail, postage prepaid, upon: 

Dennis G. Lyons, Esq. 
Arnold & Porter 
555 12th Street, N.W. 
Washington, DC 20^04-1202 

Richard A. Allen, Esq. 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street, N.W. 
Suite 600 
Washington, DC 20006-3939 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, DC 20036 

Hon. Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 F i r s t Street, N.E., Suite I I F 
Washington, DC 20426 

and upon a l l part i e s of record appearing on the Surface 

Transportation Board's o f f i c i a l service l i s t i n t h i s proceeding, 

served August 19, 199''. 

William C. Sippel 
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PHILADELPHIA OFFICE: 
SIXTEENTH FLOOR 

TWO PENN CENTER I'LAZ.A 
PHIL ADEL PHL\. PA 19102 

(215)563-9400 

ERIC M HOCKY 

GOLLATZ, GRIFFIN & EWING, ^.C. 
ATTORNEYS AT LAW 

:i3 'A^ST MINER STREET 
POST OFFICE BOX 796 

WEST CHESTER, PA 19381-0796 

Telephone (610) 692-9116 
Telecopier (610) 692-9177 

E-MAIL GGEiffiGGE.ATTMAIL.COM 

August 22, 1997 

HAND DELI-TERY BY COURIER 
O f f i c e of the Secretary 
Case Control Unit 
ATTN: STP Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

DELAWARE COUNTY OFFICE: 
205 NORTH MONROE STREET 

POST OFFICE BOX 1430 
MEDIA. PA 19063 

(610) .565-6040 

Re: Finance Docket No. 333 88 
CSX Corporation and CSX Transportation, Inc. 
Norfolk Southern Corporation and 
Norfolk Southern Railway Company 
--Control and Operating Leases/Agreements--
Conrail Inc. and Consolidated R a i l Corporation 

Dear S i r or Madam: 

.•=:ncloafc:d f o r f i l i n g i n the above referenced proceeding are 
the o r i g i n a l and 25 copies of each of the f c l l o w i n g documents: 

BPRR-2/ALY-2 - Description of Responsive Applications 
Anticipated By Buffalo & Pittsburgh Railroad, 
Inc. and Allegheny & Eastern Railroad, Inc. 
(Sub Docket Nos. 43-51) 

CMH/tah 
H \WPDArAiTRANS\GWI\BPRR\CR-MtRGFSTB02 WPD 



o f f i c e of the Secretaiy 
Case Concroi Unit 
August 22, 1997 
Page 2 

BPRR-3/ALY-3 - P e t i t i o n of Buffalo & Pittsburgh Railroad, 
Inc. and Allegheny & Eastern Railroad, Inc. 
fo r Clarifical-.ion and Waivers (Sub Docket 
Nos. 43-51) 

RSR-2 - Description of Respon^-'ive Applications 
Anticipated by Rochester & Southern 
Railroad,Inc. (Sub Docket Nos. 52 and 56) 

RSR-3 - P e t i t i o n of Rochester & Southern Railroad, 
Inc. f o r Clarificp.cion and Waivers (Sub 
Docket Nos. 52 and 56). 

Also enclosed i s a di s k e t t e containing each of the four 
f i l i n g s i n a format (WordPerfect 6.1) that can be converted inco 
WordPerfect 7.0. 

Kindly time stamp the enclosed extra copy of t h i s l e t t e r t o 
indicate receipt and return i t to me i n the self-addressed 
envelope provided f o r your convenience. 

Resvectfully, 

ERIC M. HgfCKY 

Enclosures 

11 VH'UAIA IRANS.GWr̂ BPRR.CR-̂ ^ERGE STBO: WPD 



miVORUTUF 
SURFACE TRANSPORTATION BOARD 

SIB FINANCE: DOCKET NO. 33388 - ' 
^^^^^ 

c s x C O R P O R . A T I O N A N O C S X TRANSPORTATION, INC. 
NORFOLK SOI THERN CORPORATION AND 
NORFOLK SOI THERN RAILWAY COMPANY 

-CONTROL ANI) OPERATING LEASES/AGREEMENTS-
CONRAIL INC . ANI) CONSOLIDATED RAIL CORPORATION 

0 

PETITION OF 
ROCHESTER & SOI THERN RAILROAD, INC. 

FOR ( LARIFICATION AND WAIVERS 

(Sun Docket Nt)s. l52 and 56) 

Datec': August 22. 1W7 

W illiam P. Quinn 
lirie M. Hocky 
(iOl.l.A rZ. GRIM IN & EWING. P.C. 
213 West Miner Street 
P.O. Box 796 
W est Chester. PA 19381 -0796 
(610)692-9116 
Attorney? tor Rochester & Southem 
Railroi'u. Inc. 



BEFORE THE !l£ 
SURFACE TRANSPORTATION BOARD M ^i'O, 

STB FINANCE DOCKET NO. 33388 ^ , -v.̂ , 

CSX CORPORATION AND CSX TRANSPORTATION, INC., ^ U} 
NORFOLK SOUTHERN CORPORATION AN*̂  
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

PETITION OF 
ROCHESTER & SOUTHERN RAU ROAD, INC. 

FOR CLARIFICATION AND WAIVERS 

(Sub Docket Nos. 52 and 56) 

Rochester & Southern Railroad. Inc. ("RSR")', in accordance vvith Decision No. 7 served 

May 30. 1997. and Decision No. 12 .served July 23. 1997, is filing today a Description of 

Anticipate^ Responsive Applications (RSR-3). In conjunction vvith such description. RSR 

requests the clarification and waivers requested below vvith respect to the proposed responsive 

applications. 

INTRODUCTION 

As set forth more fully in the Descripiloa of Anticipated Responsiv e Applications. RSR, 

a Class H rail carrier operating in westem New York, in response to the effects of the primary 

application anticipates seeking authority to use certain yard tracks of CSXT for interchange with 

anoth'"! carrier, and to abandon approximately 10 miles of rail line. 

' RSR is a wholly owned subsidiary of Genesee & Wyoming Inc. ("GWI"). 



REQUESTS 

(1) Clarification of applicable law 

In Sub Docket No. 52. RSR has indicated that it will seek authority to use tracks in 

CSXT"s yard in Genesee .lunction. New York to allow RSR to directly interchange vvith another 

Class 11! carrier, Livonia, Avon and Lakeville Railroad ("LAI."). Such use vvould be incidental 

to the access to the yard that RSR and LAL now each separately enjoy for interchange with 

Conrail. RSR requests that the Board ct nfirm that it may seek authority for such rights in a 

responsive application under 49 U.S.C. §1 1323 or under 49 U.S.C. ^ 10902. the section added by 

the ICC l emiination Act of 1995 that covers intercarrier transactions involv ing Class 111 carriers. 

.See Conference Report No 104-422 at 180 ("Class 11 and Cbss HI carriers retain the existing 

option ... to obtain approval of intercarrier t. ansaction under section 11323, such as trackage 

rights under 11323(a)(6).")-

(2) Classification as a minor transaction 

If RSR detennines to request the use of vard tracks under 49 C.F.R. i j l 1323, then it 

requests that the Board find lhat the application would be a minor transaction. The proposed 

transaction vvould be between a Class III carrier (RSR) and a Class I carrier. This would not be a 

"major" transaction under 1180.2(a). and thus will be either a "significant" or "minor" 

transaction.' A transaction is significant only of it is of regional or national importance under 49 

^ Of course. RSR mav alternatively request the authority for any or all of these 
rights pursuant to exemptions that may be available under 49 I .S.C. §10502. 

' I hc Board has recently eliminated the presumption that responsive applications 
be considered significant, and has held that iho determination should be made as described in 49 
C.l .R. § 1180.2(a) and (c). See S FB Ix Parte 556. RailroadC'onsolidalion Procedures -



U.S.C. §11325(a)(2) and (c). Under the Board's consolidation regulations, it will determine 

whether a transaction is minor rather than significant by looking at whether it is clear that (1) the 

tran.saction vvill not have any anticompetitive effects, and (2) ihat any anticompetitive impacts 

wi I be outweighed by the contribution lo the public interest. See 49 C.F.R. ijl 180.2(b). The 

proposed use of yard tracks for interchange purposes described in Sub Docket No. 52 clearly 

qualifies as a minor transaction. 

The rights mercl> seek to al'ow two Class III carriers to connect with each other in a yard 

that thev both aln-idy reacn. Direct interchange (without the requirement of an intermediate 

switch and charge) vill make it more efficient and economical .so that traffic is more likely to be 

handled between RSR and l.Al.. Shippers will enjoy additional routing options, and the amount 

of traffic that would be affected surely will n t̂ affective the competitive ba.ance in the region. 

.̂ Vt' Railroad Consolidation Procedi res - Trackage Rights Exemption. 1 ICC 2d 270. 272, n.3 

(1985). Thus, the proposed application should be considered minor. 

(3) Financial, Operational and Other Supporting Information 

Ifthe Board would for some reason determine that the application is "significant." then 

RSR seeks a waiver ofthe requirements of 49 C.F.R. §§ 1180.6 - 1180.9 to allow RSR to submit 

only such supporting information as vvould be required ifthis were a minor :> .s iction. For 

example, section 1180.7 ofthe consolidation regulations requires detailed marKt. impact 

analyses for significant 'ransactions. While RSR expects lo provide the Board wilh markei 

information to support the application, impact analyses of the detail required by section 1180.7 

.Modification of Fee Policy (served March 4. 1997) al 3. 9 (adopting new language for Section 
1180.4(d)(ii). 



would be unduly costly and burdensome for a small carrier with respect to a transaction that is 

clearly limited in scope. Similarly, the proposed operating plan lo be submitted under section 

1180.8(a) is to be based on the foregoing impaci analyses and. if the Board waives compliance 

with section 1180.7 a waiver of seciion 1180.8(a) should follow. In any event, RSR would 

provide the operating data required for minor transactions under section 1180.8(b), which should 

provide ample information to allow the Board to evaluate RSR's request. RSR ac» nowledges 

lhal il will need to include sufficient information lo satisfy the Board's criteria for granting the 

relief sought. 

(4) Definition of .Applicant 

Under 49 C.F.R. § 1180.3(a). "applicant" is defined as the parties "iniliating" the 

transaction. In Sub Docket No. 52. RSR vvill be the party asking for the right to connect to LAL 

and the relief does not affect other affiliates. RSF .eeks clarification or waiver that if it seeks 

aulhority under 49 U.S.C. §11323. RSR vvill be the only "applicanf for purposes of this 

application, and specifically lhal RSR's corporate parent. Genesee & Wyoming Inc.. a noncarrier 

holding companv, not be an applicant. Characterizing GWI as an applicant would substanliaily 

increase the burden on RSR withoul Improving the Board's ability to evaluate the competitive 

and financial impacts of tbe rights to be requested, and instead w ill add irrelevant data to the 

filing. This is similar lo the relief granted in ICC Finance Dockel No. 32549, Burlington 

Northern, Inc. — Control and Merger - Santa Fe Pacific Corporation ( "BNSF "), Decision No. 

14 (served .^pril 20. 1995) (relating to Illinois Central Railroad Company) and ICC Finance 

Dockel No. 32760, Union Pacific Corporation - Control and Merger — Southern Pacific Rail 

Corporation ( "UPSP"). Decision No. 14 (served February- 15. 1996) (relaling lo The Texas-

4 



Mexican Railway). 

(5) Definition of Applicant carriers 

"Applicant carriers" are defined in 49 C.F.R. §1180.3(b) to include "all carriers related 

to the applicant, and all other carriers involved in the transaction." RSR requests that the Board 

exclude the primary applicanis from this definition in connection with any application filed in 

Sub Docket No. 52 since there is sufficient data i n the primarv' applicants and their proposed 

operatirns in the primary application. Similar relief has been granted in the past. .SVc BNSF. 

Decision No. 13 (served April 18. 1995). No. 14 (served April 20, 1995), and No. 15 (served 

April 20, 1995). Additionallv , other can-ier subsidiaries of GWl̂  should not be considered 

applicant carriers in this sub docket which relates solely to the use of tracks by RSR. 

Information on these other carriers would make it more difficult for the Board to focus on and 

analyze the effect of this transaction on RSR and the propriety of the inclusion request. 

(6) Filing fees 

The Board recently adopted new regulations goveming fees for responsive applications. 

While it is clear that "responsive applications" include the incidental use of tracks, the applicable 

fee is not clear, Ifthe application is filed under section 11323. the fee would appear to be $4,700 

under 49 C.F.R. §1002(0(40)(iii).' However, i f i t is filed under seciion 10902, RSR is not clear 

•* CiWI currently controls directly and indirectly one Class 11 and 14 Class III 
carriers in addition to RSR. 

' In the event ihat the Board were to find lhat the application in Sub Docket No. 52 
is a "siiznificant" transaction vvith a filing fee o 'Sl 77.900. then RSR requests that the Board 
waive the lee and onl> require payment ofa fee of $4,700. To impose the higher fee on a small 
Class 111 carrier vvould be preclusive. 

5 



whether the fee would be $4,700 under 49 C.F.R. § 1002(0(40)(v) or $3,700 under 49 C.F.R. 

§l002(0(14)(i) (or $1,100 if the class exemption is used). The abandonment de'-.cribed in Sub 

Docket No. 56 is presumably subjecl to a filing fee of $13,200 under 49 C.F.R. §1002(f)(21)(i) 

(unless an exemption is sought) or $4,700 as a responsive application for which ihere is no fee 

specifically provided. RSR accordingly requests that the Board clarify the fees that will be 

applicable to its requests. 

CONCLUSION 

For the reasons given, RSR requests that the Board grant the requested requests for 

Clarification and waivers. 

Respectfully submitted. 

William P.''Quinn 
Eric M. Hocky 
GOLLATZ. GRIFFIN & EWING, P.C. 
213 West Miner Street 
P.O. Box 796 
West Chester, PA 19381 -0796 
(610)692-9116 
Attorneys for Rochester & Southem 

Dated- August 22. 1997 Railroad, Inc. 
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CERTIFICATE OF SERVICE 

I herebv certify that on this dale a copy of the foregoing document was served by first class 

mail on the following persons and on Parties of Record listed in Decision No. 21: 

Administrative Law Judge Jacob Leventhal 
Federal F nergy Regulatory Commission 
888 First Street. NH. Suite IIF 
Washington. DC 20426 

Dennis G. Lyons, Fsq. 
Arnold & Porter 
555 12th Streel. N.W. 
Washington. DC 20004-1202 

Richard A. .Allen. F.sq. 
Zuckert. Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street. N.W. 
Washington. DC 20006-3939 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth Streel. NW, Suite 600 
Washinglon, DC 20036 

Dated: Augu.st 22, 1997 
Eric M. Hoc 



STB FD-33388 ID-181344 8-22-97 



ISRR-2 

BEFORE THE 

SURFACE TRANSPORTATION BOARD 

STB FIN.ANCF DOCKET NO 333S8 

CSX CORPOR.ATION AND CSX TR.\NSPORTATTON INC. 
NORFOLK SOUTHERN CORPORATION /VND 
NORFOLK SOUTHERN RAILWAY COMP.ANY 

-CONTROL .\ND OPER.\TING LEASES/AGREEMENTS-
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

DESCRIPTION OF ANTICIPATED 
RESPONSIVE APPLICATIONS 

PETITION FOR / ^ -$ 
CLARIFICATION OR WAIVER / • j ^ 

01- Aui; 2 \' ivy. -̂
MAIl 

Karl Morell 
Of Counsel 
Ball Janik LLP 
Suite 225 
1455 F Street, N W. 
Washington, D C. 20005 
(202) 466-6530 

Attorneys for: 
INDIANA SOUTHERN 
RAILROAD, INC 

Dated Auuust 22, 1997 



BEFORE TFIE 

SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO 33388 

CSX CORPORATION AND CSX TRANSPORTATION INC 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL .AND OPER.ATING LEASES/AGREEMENTS-
CONR.AIL INC .AND CONSOLIDATED RAIL CORPORATION 

DESCRIPTION OF .ANTICIPATED 
RESPONSIVE .APPLICATIONS 

PETITION FOR 
CL.ARIFIC.ATION OR WAIVER 

Indiana Southern Railroad. Inc ("ISRR"), pursuant to 49 U S C. § 11323-25, Decision 

No 6 (served .Vlay 30, 1997) and Decision No 12 (served July 23, 1997), hereby submits its 

Description of Anticipated Responsive Applications and Petition for Clarification or Waiver. 

DESCRIPTION OF CONDITIONS 

In accO'-dance with the Surface Transportation Board's ("Boarc") Decision Nos 6 and 12, 

ISRR describes below those conditions it anticipates seeking m this proceeding that '•equire 

responsive applications Conditions that do not lequire responsive applications are not described. 

As the term is used below, "local" trackage rights include: (I) the right to operate trains 

over the lines described, (2) the right to interchange with all carriers (including shortlines) at all 



junctions on the lines described, and (3) the right to serve all shippers, sidings and team tracks 

located on the lines described 

1. Indianapolis 

Overhead trackage rights between MP 5 0 on ISRR's Petersburg Secondary in 

Indianapolis, Indiana and Indianapolis Power & Light's Perry K facility in Indianapolis, Indiana 

over the Consolidated Rail Corporation ("CRC") rail line to be acquired by CSX Transportation, 

Inc ("CSXT") 

2. Indianapolis 

Overhead tra kage rights between MP 6 0 on ISRR's Petersburg Secondary in 

Indianapolis, Indiana and Indianapolis Power & Light's Stout facility loc-.ted on the Indiana 

Railroad ("INRD") over a segment of C "C rail line to be acquired by CSXT and a segmem of 

INRD's rail line 

3. Indianapolis 

Local trackage rights over CRC's Indianapolis Belt Line in Indianapolis, Indiana to 

be acquired by CSXT 

4. Indianapolis - Terre Haute 

Local trackage rights between Indianapolis, Indiana and Terre Haute, Indiana over 

CRC's rail line to be acquired i y CSXT. 

5. Indianapolis - Shelbvville 

Local trackage rights between Indianapolis, Indiana and Shelbyville, Indiana over 

CRC's ail line to be acquired by CSXT. 



6. Indianapolis - Crawfordsville 

Local trackage nghts between Indianapolis, Indiana .md Crawfordsville, Indiana 

over CRC's rail line to be acquired by C">XT. 

7. Indianapolis - Frankfort 

Local trackage rights between Indianapolis, Indiana an' Frankfort, Indiana over 

CRC's rail line to be acquired by CSXT. 

8. Indianapolis - Vluncie 

Local trackage nghts between Indianapolis, Indiana and Muncie, Indiana over 

CRC's rail lire to be acquired by CS.XT 

PETITION FOR CLARIFICATION 
OR WAIVER 

ISRR is a class III rail carrier providing rail service over approximately 176 miles of track 

between Evansville, Indiana and Indianapolis, Indiana. ISRR's anticipated responsive application 

merely includes trackage rights over eight segments of rail line, totalling approximately 300 miles 

in length .Accordingly, ISRR requests that its application be considered a minor transaction or, 

alternatively, that the Board waive cenain regulatory provisions otherwise applicable to significant 

transactions 

The responsive application ISRR anticipates filing is clearly not a major transaction since ii 

does not invol.e the control or merger of two or more class I raikoads See 49 C.F.R. § 1180.2 

(a) Pursuant lo the Board's rules, responsive applications which are not major transactions are 

presumed to be significa.:' transactions See 49 CFR § 1180 4 (d) (4) (ii) The hmited trackage 

rights ISRR anticipates seeking, however, do not fall within the Board's definition of signii. ant 



transaction A significant transaction is one of regional or national transportation significance. A 

transaction is not significant ifit "clearly will not have any anticompetitive efiFects..." 49 CP R.§ 

118C 2 (b) 1 he conditions ISRR intends to seek merely involve approximately 300 miles of 

trackage rights Moreover, the conditions clearly will have no anticompetitive effects. Rather, 

the conditions are procompetitive and are intended to eliminate certain anticompetitive effects of 

the Pnmarv .Applicatici in this proceeding .Accordingly. ISRR urges the Board to consider its 

anticipated responsive application as a minor transaction 

Alternatively, ISRR requests the Board to waive the following filing requirements that are 

otherwise applicable to significant transactions: 

49 CFR § 1180 b (b) (3) Change in control 

49CFR § 1180 6 (b)(5) I.suet 

49 CFR § 1180 6 (b) (6) Corporate chart 

49 C.F R § 1180 6 (b) (7) Noncamer applicant 

49 C F R § 1180 6 (bj (8) Intercorporate relationships 

49 C F R $ 1180 7 Market analyses 

49 CFR § 1180 8 (a) Operational data for major or significant 

transactions 

These tiling requirements applicable to significant transactions are totally iirelevant to the 

limited conditions ISRR anticipates seeking, would provide the Board with information that is 

totally useless in as.sessing t.he ment̂  of ISRR's responsive application and would impose an 

onerous and unnecessarv burden on ISRR ISRR is aware of the Board's criteria for imposing 

conditions on the Pnmarv Application and that ISRR must meet those criteria to justify a grant of 



its responsive application The filing requirements ISRR seeks lo have waived would neither 

diminish ISRR's ability to meet its burden of proof nor impede the Board's ability fully to assess 

the merits of ISRR's requested conditions. 

In su.nmar> , ISRR respectfully urges the Board to clarify- that ISRR's anticipated 

responsive application is minor or, altematively, to grant the requested waiver of filing 

requirements 

ISRR also requests the fol'owing two specific clarifications or waivers: 

1 ISRR seeks clarification or waiver of the definition of "applicanf' in 49 C .F.R. 

§ 1 !80 3 (a) to exclude Rail! ox, inc ("RailTex") ISRR does not believe that RailTex, its 

noncarrier parent, is properly characterized as "initiating [the proposed] transaction[s]" In any 

event, requiring RailTex to file as an applicant would -mpose unnecessary burdens on ISRR 

without enhancing the Board's ability to evaluate the ccmpetitive and financial impacts ofthe 

condilions ISRR anticipates seeking 

2 ISRR seeks clarification or waiver of the definition of "applicant carrier" in 49 

CFR § 1180 3 (b) to exclude all of ISRR's affiliated carriers in the Raiir?x family RailTex 

currently controls 22 class III railroads, including ISRR, operating in 22 states, as well as three 

rail carriers that operate in Canada Those carriers are operated autonomously under se""arate 

management, independently of ISRR. and would not be affected by rhe irackage rights 1 . I 

anticipates seeking in its responsive application Characterizing these affiliated carriers as 

"applicant carriers" would impose significant burdens on ISRR, v/ithout materially enhancing the 



Board's ability to evaluate the competitive and financial effects ofthe transactions to be proposed 

bv ISRR 

Respectfully submitted. 

Karl Morell 
Of Counsel 
Ball Janik LLP 
Suite 225 
1455 F Street, N W. 
Washington, D C 20005 
(202) 466-6530 

Altomeys for: 
INDI.ANA SOUTHERN 
RAILRO.AD, INC 

Dated: August 22, 1997 



CERTIFICATE OF SERVICE 

I hereby cetlify that on this 22nd day of August, 1997,1 caused a copy of the foregoing 
Descriptions of Anticipated Responsive Applications and Petition for Clarification or Waiver to 
be served by first class mail, postage prepaid, on Administrative Law Judge Jacob Leventhal and 
the following parties: 

JAMES C. BISHOP, JR. MARK G. ARGON 
WILLIAM C. WOOLDRIDGE PETER J SHUDTZ 
JAMES L. HOWE. Ill CSX Corporalion 
ROBERT J. COONEY One James Center 
GEORGE A. ASPATORE 902 East Cary Street 
Norfolk Soulhem Corporation Richmond, VA 23129 
Three Commercial Place 
Norfolk, VA 23510-9241 

RICHARD A. ALLEN P. MICHAEL GIFTOS 
JAMES A CALDERWOOD PAUL R. HITCHCOCK 
ANDREW R. PLUMP CSX Transportation, Inc. 
JOHN V. EDWARDS 500 Water Street, 
Zuckert. Scoutt & Rasenberger, L.L.P. Speed Code J-120 
888 Seventeenth Sireel, N.W., Suite 600 Jacksonville, FL 32202 
Washington. D.C. 20006-3939 

JOHN M. NANNES DENNIS G. LYONS 
SCOT B. HUTCHINS RICHARD L. ROSEN 
Skadden, Arps, Slate, Meahger & Flom LLP PAUL T. DENIS 
1440 New York Avenue, N.W. Amold & Porter 
Washington. D.C. 20005-2111 555 12th Street, N.W. Washington. D.C. 20005-2111 

Washington, D.C. 20004-1202 

SAMUEL M. SIPE. JR. TIMOTHY T. O'TOOLE 
TIMOTHY M. WALSH CONSTANCE L. ABRAMS 
Steptoe & Johnson LLP Consolidated Rail Corporation 
1330 Connecticut Avenue Two Commerce Square 
Washington. D.C. 20036-1795 2001 Market Street Washington. D.C. 20036-1795 

Philadelphia, PA 19103 

PAUL A. Cl'NNINGHAM 
Harkings Cunningham 
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