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CITY OF BEREA - ''City of champions »» 

Stanley J. Trupo 
M.'WOR 

11 Berea Cominons 
Berea. Ohio 44017 
(: i6) H:6-5S(H) 
\ . \ \ (216) S26-I446 

January 31, 1998 

Oif i c e of the Secretary 
Case Control Branch 
A t t n i STB Finance Docket No, 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

33388 

Re: STB Finfince Docket No. 333P8 

Dear Secretary Williams: 

Enclosed f or f i l i n g please f i n d the o r i g i n a l and 26 ccpies of the 
"P e t i t i o n of the Mayor of the City of Berea, Chio to Intervene (and 
Request f o r Conditions and Comments)" being f i l e d with the Surface 
Transportation Board r e l a t i v e to the above matter. 

Pursuant to applicable biB decision, also enclosed please f i n d a 
3.5 inch disk of the f i l i n g . 

Kindly time stamp the extra copy and ret u r n i t to the undersigned 
in the return envelope provided f o r your convenience. Thank you 
for your att e n t i o n s and courtesies i n t h i s matter. 

Very t r u l y yours. 

GMS:jb 
Encs . tNfEF?ED 

Ottic« of the Secretary 
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Ottice ot the Secretary 

FEB - 2 1996 

Part of 
Public Record 

BFFORF. TIIF 
I RFA( F TRANSPORTA I ION BOARI) 

I INANCl DOC K' I NO. .">3388 

CSX CORI'OP \TlON AM) ("SX TRANSPORTA I fON. FNC 
NORIOI K SOI n i l RN (ORPORAI ION ANI) 
NOklOITv S )( n i l RN RAILW AY' COMPANY 

- (ONIROI ANI) OPI RAI INC I i:ASi:S/A(iRIT;Mi:NTS-
(ONRAil. IN( . ANI)(ONS()l i I )Ar i ; i ) RAII (ORPORATION 

I'FTITION OF 
THF MAM)R OF THF CVW OF BFREA, OHIO 

TO !NTFR\FNF 
(AM) RFQl FST FOR (ONDITIONS ANI) C ()M\IFNTS) 

Stanlev I rupc. the Maxor ol Cit\ o'i Bcrca (hereafter "Pet-'ioner"). 'iereh\ 
respeetl"iill\ petiiit^iis the Surtace 1 ransportatii>n liivf.d (hereatler "SIB"") tor lease to 
inters cue and seeks designatit>n as a parts of iccord in these proceedings' Petitioner is 
opposed to the applications ol CS.X Ci>rporatioii and I ransportatit>n Inc. (CSX) and 
Norfolk St)utlicrn Corporation a.id Kaiissas ( ompans (NS) in these proceedings, as filed 
and as constituted as ofthe date hereof. Morcoser. if the SIB is to hereafter grant the 
applicition of CSX and NS. then Petitioner siihmits that it should not be granted ss ithout 
certain conditions, as set fi>rtli herein. 

I hc ( its o\ Bcrca -s uniqucls situated .md. thcrct'ore. uniquels impacted among 
the Wc-.-tshorc coninu'iit es due tt» tiic consergence ot the tsso rail lines ssithin the City 
limits ot' Berea, 

Petitioner fuither re^pcctfull> requests that the SIB grant the ssithin p<.'tition 
inasmuch as: the applicants" prt>poscd mitigation and remediation of the impact is 
insufticient as it relates ti> the citizens ofthe Cits of Bc-ca; this Petition is submitted prior 
ti> the timc that the procccxling is called i > hearing; the petiuon is seeking conditions to 
the approsai oi'the applicants" appiication sshieh impact t)ni\ the residerts of lhe C"its of 
Berea: and grant t>f this pelititMi dtK's lUH iinduls broaden the issues in these proceedings: 

.1- il'- lepre^ent.iiue in lliese prdeeediiii;^. upon a Lirani >>! Iliis petiliini. the I'elitioner would re'>pecllul'> 
requesi lha! lhe ItillmMiii: Person be desiyiiaieil as eouiisel tor said peliiioner:(ires:or\ \ 1 , Sponseller. I au 
Diieelor. t its v>l Ikrea. Ohio. I I Herea *. umnums. Heiea. Ohio 44(117 



and there is suiTicicnt t imc \'or rcsptmsc [o the ssithin petition in adsancc o f t h e hearing. 

.Vs grounds in support o f t h e ssithin petit ion, the petitioner hereby respectfully submits 

th >l: 

1. l ie is the elected Mastir o f t h e ("its o f Berea. Ohit) and represents the residents 

and constiluencs t>f the Cits o f Berea. Ohit i ; 

2. In .lune. U>'>7. CSX. and NS tiled a railroad control application ssith the Surface 

Iransportation Bt>ard to acquire ci>ntrol o i ' ("onrail Inc. and ("t>nsolidated Rail 

Corptiral ion (1 inance Docket No. s."v"̂ XX). .\s part o f t h e Railroad CvMUrol .\pplicalit>n. 

NS and CS.X base prt>posed increasing freight tralTic on the Berca-Creenssich :ind Short-

Berea routes from 27.^) trains per das to 101.."^ trains per da> (Vo l . 6B o f 8. I-IS Dratt. 

page -o(>. ( hart 18-.>) . NS and CSX base also proposed decreasing the freight traffic 

along the ( leseland-\ 'ermil l ion n>utc through Berea frt)m 52.4 trains per das lt> 28.4 

trains per das ( \ o\. -̂H o f 8 page 4(i2). 1 he net post acquisiti.>n increa.se in trains per das 

through Berea. i t ' the merger ssere to be approsed as originalls proposed, ssould be from 

SO..'̂  trains per da>. to trains per das. an increase o f 4') 6 trains per das. or a 61.8 

percent increase. 

."5. l nder the original plan. NS proposed increasing freight traffic along NS"s 

Clcseland-I.akcssoodA ermil l ion rt>utc from 16.4 trains per das to ^-i.] trains per das. an 

increase o f 17.7 tn ins per das ( \ o l . 5C. Nos. 2.>. 1W7 letter o f . On Noscmber 2.>. 

1 )̂̂ )7. NS amcntlcd its application to reroute the additional 17.7 trains originally prv>posed 

tor ( ieseland I akcwuodA ermi l l ion. tt> the ( lescland-Berea-Vemii l l ion route. l he 

additional i /.7 trains per das under the amended pri>pt*sal ssould increase Berea's train 

traft lc from 12 ' ; . t r a i ns per das to 147.6 trains per da>. I his represents an -S.lS percent 

increase in train trai i lc through Berea abose the pre-acquisition baseline o f 8()..'> trains per 

das, 

4. Ihc Bcrca-Crccnssich route is an ntirthcasl-soulhssest line southssest o f 

CIcscland. Ohio, originates in the southssest ct>rner o f ("usahoga County, traserses the 

southern half o! I i>iain ( ounts. and approaches (ireenssich fri>m the southeast corner o f 

Huron ( ounts. i l . . Short-Berea nnite tras :rses the southssestcrn quarter o f Cusahoga 

( ounts I'ntm dtusntossn CIcscland to Berea. Ohio lhe Conrail mainline along the 

( lescland-Bcrca-\ crmilluHi route traserses the sttuthssest quarter t>f ( usahoga ( ounts 

trom dossiiiossii ( Ieseland thn>ugh Berea. Ohio, and across the northern half o f l.orain 

Counts to \ ermi l l ion. .Ml these n>utcs. u i th respect to Berea. traserse l-'casils populated 

urban suburban residential ncighbt)rhot>ds. 

.s. Bcrca is pnmarils a dciiscls populated residential area ssith l imited highssay 

access that is Ircqucntis bK)cked bs railroad traftic under the current 80.."̂  train per das 

ba.sclinc. .Xdditionalls. Berea s population under the UWd I S census is 19.051 and has 

remained in the i8.00(i to 20.000 range fi>r sears. In that same period, the percentage ot 

PMnoiits residents is a, ,.ro\imatel.s (-i.'^'n black and Hispanic residents. It is significant to 

c abatement and v.-nicdiatitMi rci|ucsts as set tt*rth herein that apprti\imatel> 86".i ot the 



black residents t>f the Cits o f Berea reside in the census tracts adjacent to the rail lines, 

^ec. .Attachment .1. ( ommunits Reinscstment .Area Report, ("its o f Berea. i W 4 Planning 

RcstHirces lnct>rpvMated. Oser i>nc-third (.'^7"n) o f t he black population o f Berea resides in 

the census tracts Ising in the northeast area o f B"rea sshieh. althi>ugh geograpl. cally 

small, is dcPscIs populated and ssould be impacted bs the propt)sals set ft>rth in the 

CSX NS applications in sirtualls csers manner. 

6. i l ie increasing transport o f hazardous material and the os erall safets o f railroad 

transportation ssili be incrcasiiigls more important as a result o f t h e proposal bs CSX and 

NS io signitlcantls increase the nuniber ot trains to be routed through Berea. ()hit>. 

7. It is the contention t>t the ( its ot' Berea. as Petitioner, that due to the residential 

nature t>f the aftccted cits, a coniprehensise I ns ironmental Impact Statement (I IS) 

shtuild address the intormation ci>ntained herein and that an objectisc analssi: address 

that the existing train traftlc aircads |)iesenls considerable hazards to this residi.iitial 

communits. Ans increase in traftlc. especialls an increase o f t he magnitude piopvvsed bs 

the applicants, ssill base such an adscrse effect that substantial mit igating measures must 

be implemented tor the ( its t>t Berea. 

8. Mitigativin ssiN be necessar. lor ens i r o n m c t a l . noise, safets. air qualits and 

traftlc tloss. It is the pi>sition t»f the ( its tit 'Berea that unless such environmental, noise 

and air qualits and trattic lltus concerns ot Bcrca arc addressed and grade separations are 

built at kes grade-cit>ssings. including the hcasils trascled crossings at I ront Streei. and 

at Bagles and Shcldt>n Rt>ads. that the ( tmrail merger application must be denied (there 

are currentls ftuir |4) roads h is ing at-grade cri>ssings. to ssit: Shcldo.i Road, f ront Street 

ssith tsst> crossings. Baglc> Road and \ \ est Street I. 

Bcrca. Ohio is a cits iii the soutlisscslcni corner ci 'Cusahoga Countv. !>.'ss than 14 

milcs from dossm ) .MI ( Ieseland. and adiacciit to ( Ieseland l lonk ' i is Int."niational 

Airport. Bcrca is niosils residential, ssith a grt)ssing base o f light industry to t h j south o f 

liaglcs RtKid and west o\' the Bcrea-(ireenssich rtuitc. Ihe residenti:' ' !>ase is 

experiencing growth, ssith ness IHMIICS to the north ot ' the Conrail mainline ss^st ot the 

RtK'ks Riser. Ihe ctHiiniunits is scrsed bs police and tire stations to thv eas'. o f t h e 

tracks. Berea is primarils scrsed bs Southssest (ieneral Hospital in Middleburg Heights. 

() l i io. ininiediatels adiacciit tti the ( its o f Berea to the cast. 

10. Although an existing oscrpass at Rocks Riser Dnse relieses some congestitm at 

the I ront Street grade crossings, it is ot l imited use. Ihc industrial area described abtise 

is bkicked tri>ni police, l ire, and hospital viccess at Bagles Road and access through 

Rocks Riser Drisc is di l ' l \ 'u l t al iVst iduc to the loss road clearance at the bridge and to 

the residential ncighbo:niHKl i and treacherous at the extreme. I he residential area north 

o f Bagles Road .uc primarils stuith o f Sheldon Road and east o f Rticks Riser Drisc. 

Pt>lice and tire department access lo these areas is dit'tlcalt because tit 'congestion at the 

'.jrade separations at Rocks Riser Dnse and Sheldon Roads, and t i f tci i access is tiut o f t he 

\sas. I his is especialls problcmat i : iov cmergeiics access to Southssest (ieneral Hospital. 



.A particularls di f t lcul t situation occurs sshen commercial semi trucks attempt access 

through the oscrpass at Rocks Riser Drisc. Approximatcls t \ \e l \e tirnes per sear, a iruck 

becomes stuck under the tiscrpass. completcls blocking access across Berea except 

through Sheldon Rc.jd at the far northeast corner o f t h e city. See Attachment I. I rattle 

I loss analssis. incorporated lietein. 

I 1. Berea alreads experiences an aseragc oi ' 80..> trai is per das. On Mondass and 

Tuesdays, that huniber is closer to 70 tiains per d ' But tin Ihursdays. 1 ridass. 

Saturdays, and Sundass. the numbei rises closer to 100 tra ns per da\ . l he train traflic is 

a sirtual ssall to ansone trsi i ig to cross Irom ouc side ot the tracks to the other. Ihe 

existing number o f trains is the saturatitm ptiint. Berea traftlc comes to a sirtual standstill 

lo alloss the tiains to pass noss an increase in traftlc to the Ics els .sought bs the 

applicants ssould ssreak liasoc without substantial remediation. 

12. .Ans increase in train traftlc through Berea ssill base to be accompanied bs the 

construction o f grade separativnis at the Use locations to meet the health, safets and 

welfare needs t>' t!ic residents oi the Cits o f Beica. I his is especially necessars at f ront 

Street, just east it the sssiich bctsseeii the Conrail mainline and the Short-Berea mute. 

I he tsso rail lii.Cs. betsseen f ront Street and the sssitch. form a triangle ssith f ront Street, 

in sshieh traflic sil l often be trapped betsseen two sets o f trains. I he rai! lines crossing 

f ront Street nubt be separated from the road to facilitate rea.sonable highssas traffic i f 

'here is to be a i increase in rail trattic through Berea. fhere are mans eniergencs 

response situations ssherc minutes >-ari make the dil'fercnce betsseen l i fe and death. Police 

and llretlghters t'ace stich situations e.ers das 

I "̂  ( l isen an increase ot freigh; traftlc ' rom 80.."> to 147.6 trains per da \ . there ssill be 

ai". as erage o\' more i luin '-i iram-^ per luuir traseising the cits escry day. It currentls takes 

on aseragc ttuir minutes lor a train to pass through a grade crossing. On uvi-rni^c. 

therefore 2-/ nunuies out ot every hour ot every J m . on avera;^c. M . I I see Berea 

e.\/)erienee h/oekeii u i ivss lo e»ieri;ene\ serviees More lhan one i h i r J o ' lhe ime. on 

i/i'i'/t/s,'i' u.i /. \/.S letim w i l l eneoiinier a /unsit i i i I rain at a grade crossing anc ssill be 

torced to dt>iible its r.'spor.sc time tti eight minutes, besond the time recommended tor 

basic l ite suppt<rt. and just 'Aitliin the rcctimniciided time for adsanced life support. See. 

I rattle ('o':.u Attachment i. incorporated herein bs reference, . \ddi t ional ls. due to the 

increased rail traft lc. the present grade separation at North Rocks Riser Drive shtuild be 

leturbished it is picseiills in a state t)l disrepair and damage, ssith sscvkening. cracking 

and spalling concrete. 

14. .\cct>iding the federal Railroad AdministratitMi ( IR.A) . approximatcls ll.^'^.s.'^ 

mi l l ion tons o f hazardous material were siiipped thr.iugh Cusahoga Counts in l'-)*^^ 

(.\ttachnient A). ( Ieseland is a major cturidor cit> for railroad traft lc; thereltire. it is 

li ighls probabli' that an 8.'^.8"i, increase in train traftlc along the ( Icscland-Bcrea axis ssill 

result in a commensurate increase in the shipments ot' hazardtuis material along the 

( Icscland-Bcrca axis. Acctuding to the I R.\. 4.24} mi l l ion tons o f hazardous material 

were shipped bs along the ( Icscland-Bcrca axis in l'^>.^. An 8.1.8 percent increase ssill 



result in the transptui o f 7.799 mi l ' ion tons o f hazardous niaierial traversing Berea. 

I l ini ination o f tbe rail siding along and parallel lo Butternut lane ssould alleviate 

potential for iiazard. from statioiiars train cars there. 

1.5. .According to the I ederal ( ode ot Regulations (49 CI R 172.10!). there are more 

than .v.OOO materials classitled as hazardous, including arsenic, chlort i form. esanides. 

formaldehyde, lead, mercurs. and propane a highly l lammable liquefied petroleum gas 

which comprises the bulk o f transported hazardous material. Chemical product shipments 

via rail increa.sed bs 27 percent between | 9 9 | and 1995. totaling 1.8 mi l l ion carloads. In 

1995 alone, there ssere l.'v'^O incKcnts insolsing hazardous materials released fnvn rail 

cars ( Attachment B. pg. 16). "^'ci chemical rail transport is exempt from federal and 

communits "right-to-knoss"" lasvs. It should be noted, bosses er. that 1 R A data on 

hazardous material transport and accidents are derised trom the industrs's oss-i reports, 

and the (ieneral Accounting (Mtlce finds 'hese reports •"inaccurate and incomplete"" 

(.Attachment >.. pg. 1). 

16. Because radioa'.tivc material is considerablv more dangerous than hazardous 

i.i.iterial. it is cf issit lei l and regiilaied differentlv. fhe Department o f I nergv has 

continued that raditiactivc ssaste passes through Cusahoga (Hunts although the 

frequencs and exact quantities ssere not obta'nable. f urthennore it has been red itis 

reported that radioactisc ssaste passes akmg the Conrail tracks thro.igh Berea on a regular 

basis (.Attachment D). Ihe frequencs and magnitude o f raJioadist. materia! being 

transported along the ( Icscland-Bc'ca axis sh mid be detemiined bs the Surface 

I ransportation BtKird as part ot 'he ens ironmental analy sis required under federal lass. 

I he findings should be uscel lo calculate the les el ot' risk to Berea and other den.sely 

populated areas in the eseiu tit an accident or derai lp ' -m. 

17. Ihe I nited States Ctingress is currentls ctmsidering H.R. 1270. a bil l that 

legis'Ites the siting o f a temporars high-lesel nuclear ssaste sttirage facilits near "'I'ucca 

MiHintain in Nesada. High-lesel ssaste consists mostls o f t h e spent nuclear fuel rods from 

ctii i imerci; '! nuclear utilits reactors. Shtuild this bi l l become lass. Cusahoga Ctnints ssill 

become a iiiajt>r transportation route ior high-lesel raduiactise ssaste trascling from the 

I ast ( Hast lo Nes ada, 

18. .Approximatcls 2.73,'; rail shipments o f high-lesel radioactisc sva te ssill traverse 

I usahoga ( ounts cn route to Ncsad.i. much t>f sshieh vsill be transported via the Conrail 

mainline, l arge rail casks sseigliiiig about 125 tons sstuild contain high-lesel radioactisc 

ssaste. detlned as spent nuclear tuel mds ctintaminated ssith plutonium and other highl'> 

radioactisc elements. I he aseragc rail cask ssill carry about 175 pounds ot 'p lutonium. i o 

date, no traiispv>rt cask has had full-scale phvsicai testing (.Attachment I., pt:. 2). 

19. Ihree vears inside the reactor core makes the fuel tuer a mi l l i tm times more 

radioactive than unused ti iel. I nsliielded. irradiated reactor fuel that has been sttired for 

ten scars ssill deliver a letlui' dtisc to ansone ssithin a meter in less than three minutes. A 

singic pound o i plutonium could cause cancer in csers person alive lodav it' it vvere 



divided and deposited in the lung U>-'.\c. It is estimated that a fullv prepared state 

emcrgencv response system capable ot'responding to an accident involving high-level 

raditiactivc ssaste ssould costs S5 6 mi l l ion aniiualls in 1981 dollars an expense Ohit i has 

not anticip ited. ( Attachment I ', pg. I ) 

20. According to R.W . (lodssin. general chair o f the Brotherhood o f rocomot ise 

I ngineers. NS and CS.X ssill las oft' hundreds t i f railrtiad ssorkers sslmse jobs are to 

maintain safe railroad cars and track comlitions. Ihese lasoffs are ssstem sside. Ihe 

consequences for the general public could be lethal considering the mos ement o f 

hazardous material and nuclear ssaste bs rail through the denscis populated communities 

ot Cuyahoga ( ounts. including Berea. Ihe table bcltiss is a summars o f anticipated 

lav offs bs NS and CSX resulting from the proposed acquisition o f Conrai l : 

Carmen Inspect and maintain rail freight cars: .l.'iO positions abolished 

I rackmen Inspect and maintain tracks, sssitches and crossings. 473 

positions abolished 

Signalmen Inspect and maintain ssavside signals and crossing piotection: 54 

positions transferred and 25 abtilished 

Railroad l\>lice 

' Ofticers 
Protect railroad equipment and signals f m vandalism: 46 

positions abttlished 
1 

Locomotive 

Maintenance 

Inspect and maintain locomotises: 5 bo'lermakers abolished. 5.̂  

electricians abolished. 46 laborers abolished. 85 machinists 

abolished 

Supers isors ()s ersce maintenance ssorkers: 78 Jobs abolisned 

1 rain Dispatchers Insure safe passage ot trains: 25 jtibs abolished 

21 . I hese anticipated lasoffs come ;iftcr almost tsso decades o f declining maintenance 

and satetv personnel on railro.'ds. f o i example, betsseen 1985 and 1995. I nion Pacilic 

doubled the ratio ot its car shipments to ssorkers from 85:1 to I 70:1. f reights trains at one 

time ssere scrsed bs Use oi six people, but are noss I'requentiv staffed by one engineer 

and one conductor. (.\ttai !iiiienl B. pg. 17). Railroad emplovees are expected to ssork 12-

liour shitts. take eight hours olV. then return to sstirk. But despite the 12-hour l imit , the 

I R A icccntis lound that I nion Pacilic routinelv siolates this l imi t , keeping ssorkers on 

the job as long as 17 hours I urthcrniorc. rail ssorkers can be called back to the job ssith 

litt le more than tsso hours mnice. One NS engineer ssas quoted in The l i ashini^lon 

Monthly as sasiiig: " r s e been tiirced to go out sshen I ssas so exhausted I hallucinated, 

l se seen things that sscien't there, almost gone past agnals i thought ssere one color 

sshen I ies ssere another"" (.Attachment B. pg. 17). .Ai the same time that railroads have 

s ign i f jaiit ls reducci! staff, tlie federal Railroad Administration (I R.A) has reduced the 

number oi satets iiispccttiis. ( urrentls. th>:re arc .'i80 inspectors for oscr one mi l l ion cars 

and vOO.OOO miles o f track. ( Attachment B. pg. 19). 



22. I he decrease in safets inspections results from I R.A instituting a new cooperative 

safetv program in I99,v. Rather than use violatitms and civi l penalties against railroads ftir 

noncompliance ssith siifets rcgulatitms. T R.A has emphasized cooperative partnerships 

ssith other federal agencies, railroad management, labor unions, and the states."" 

(.Attachment I . pg. 4). 

2.V Because railroad sal'ets has iniproscd greatls oscr the last three decades due in 

large part to technological adsances (i.AO could not determine the effectiseness o f 

I RA 's program. However, i f should bo noted that " I R.A has implemented its Safety 

Assurance and ( t impl ian.c Program ssith 3.3 railrtiads. Ih is method has improsed the 

safets til l mans large railroads, hi i i Sorfolk Souihern (Orporat ion has refuseii lo 

pari ieipaie unul I-R.I suhsuiiuii i le\ safety prohlems al the ra i l roa i i . " (.Attachment 1 . pg. 

5. emphasis added i. I hat a major railroad compans sst>uld refuse to participate in a safety 

prtigram instituted bs the federal goseniment does not bode ssell for the residents o f 

Bcrca ssho rels upvm the federal gosernment as ssell as the railroad for their scry safets. 

24. .Accidents at railroad -jrossings are the leading cause o f deaths associated ssith the 

railroad industrv: almost half o f all rail-related deaths are caused bs collisions o f trains 

and sehiclcs at public crossings (.Attachment C. pg- I )• Mi>rc than 1.000 people die each 

sear as a result o f gradc-citissing accidents (.Attachment f . pg. 4). .Any increase of rail 

traftlc through Berea. particularls an increase o f 83.8 percent for a total number o f trains 

apprtiacliing 150 per das. require grade separations at the major rail-highssay crossings o f 

f ront Street and Baglev Road. 

25. Since most kicomotives in the I S are powered bs diesel engines, air pollution 

ernit.ed bs trains w i l l consist mostls t i f Particulate Matter ( I 'M ) and precursors lo ozone 

(Nitrogen Oxides or NOx. and Hsdrocarbons or I IC) . Locomotises account for nearly 

Use percent (5 percent) t i f all air pti l lutioii emission in the country. 

26. .Acct>rdiiig to the applicants" applic:«tim. air pollution emission ssill increase in 

( i:sahoga Counts bs 1.800 ttuis per sear, or 3.(. mi l l ion ptiunds. as a result o f the increa. t 

in freight traftlc (Railrtiad t. tmtrtil Application. \ ' o l . 6 l i . pg. 364-365). fhese air 

pollution emissions include Nitrogen Oxides (NOx) . Carbtm Monoxide (CO). Volati le 

Organic ( timpounds ( V O ( ). Sultur Ditixide (SO:). P. '-Jiculate Matter (PM) and Lead 

(Pb). CSX rail trafl ic ssill increase the abtise air pol lut i t in etiiissions in Cuyahoga County 

bs alnn>st 1.000 toils p;r sear. NS rail traftlc w i l l increase the abose air pollution 

emissions bs nmrc than 800 tons per sear. Ctinibined. this is an increase o f 1.800 tons per 

scar. O f t h e 1.800 tons t i f air ptiUution emissions, the applicants estimale lhal 1.505.19 

tons wi l l consist o f NOx. According to tigures from the I ns ironmental Protection 

.\osiics (I PA). 1.505 |9 ttins per scar o f NOx is equisalent tti increasing automobile 

trattic b\ 86.505 passenger cars (.Attachment ( i . pg. 3). Additionally. NOx ctimbine w i lh 

Hsdrocarbons ( IK ) in the atiimsphere to form secondars PM (which was not estimated in 

the Railroad ( tuitrol Application), f or csers IOO tons o f NOx emitted, approximatcls 4 



ttins o f secondars PM is formed. Ihus. there ssill be an additional increase o f secondary 

PM by M) tons per sear. 

27. NOx emissions base significant health and ens ironmental effects. NOx is a major 

component tit smog and acid rain. NOx emissions ctimbine sviih HC in the atmosphere 

and. in the presence o f sunlight, ftirm grtuind-lcscl ozone. NOx also contributes to the 

secondary formatiti i i t i f breathable PM. NOx can react wi th ammonia, other constituents, 

and moisture to fonn certai i is pes ot PM. including nitrate fine part cies and acidic 

acros'ils. 

28. Ozone is a highls r jact ise pollutant that uamages lung tissue, causes congestion, 

and reduces sit.il lung capacity, in addition tti damaging vegetation. Acid rain damages 

buildings and crops, and degrades lakes and streams (and it should be iniled lhat Berea. 

Ohit i . is bisected bs the Rocks Riser, a major trlbutars to Lake l n c and part o f t h e 

CIcscland MetroPark Ssstem). PM causes headaches. e>e and nasal i r . i tat ion. chest pain, 

and lung inl lammation. I ns irtmmental impacts ot PM include reduced visibi l i ty and 

dctcritiraiion .it"buildings. 

29. Healths ad ilts ssho exercise iiioderatelv can experience a 15 to 20 percent 

reduction in lung t inction from exposure to loss lesels t i f ozone oscr several hours. 

Damage' to lu"g tissue mav be caused by repealed exposures to ozone, which can lead to a 

shtirtened life span. Ozone agguisatcs asthma, and 14 Americans die every day from 

a.sthma. a rate three times greater than just 20 sears ago. 

30. Because children breathe more air per ptuind tit bsidy sveighl than adults, increases 

in grtiund-lesel tizoiic is esen nuire harmful to them. Children make up 25 percent o f t h e 

population but comprise 40 percent o f the asthma eases. Children also comprise a 

disproptirtion'.ite number t i f asthma attacks, i i ' .eased use o f medication, and more 

eniergencs r uii i i s isi;s as a result ot iiztuic exptisure. 

31. PM easils icuchcs the eiccpest recesses ol the lungs, Scientitlc studK ; base linked 

PM. especialls f.nc particles (akmc or in combination with other air pollutants), wi th 

premature death, aggiasaicd asthma, and chronic bronchitis. .As is the case ssith oztme. 

the elderls. chiUhen and indisiduals with preexisting heart tir lung disease are especially 

s ulnerable. 

32. ("usahoga Ctnints is currentls not attaining th'- National .Ambient A i r (Qualitv 

Standards tor Sultur Dioxide (SO:) or PMIO. particles smaller than 10 micrometers in 

diameter. I heretore. anv increase in emissions as a result o f increased freight Iralf lc w i l l 

cause a further delav in attaining the I P.A's new Ambient .Air (Qualitv Standards ttir 

P M 2 ^ I which wi l l not take effect for several vears). 

Cuvahoga Countv does meet I P.A"s current I-hour 0.12 parts per mi l l ion (ppm) ozone 

standard. Howevei. based on the nmst recentlv available quality assured data (1993-

1995). the countv does ntit meet I P.\"s recentlv issued 8-',Kiur 0.08 ppm t ztme .slandarJ. 



.All incri-Msc in NOx emissitms. a precursor to ozone ftirmation. would exacerbate this 

prob'em 

33. Accordir.g to estiniates pTHirtcd to I.P.A for Cuyahoga ("ounts in 1990. 15.263 

tons per year ot NOx are c'Viillcd trom stationary stiurces. and 26.804 Ions per sear ol 

NOx are emitted Irom mobile sources resulting in a tolal NOx emission estimate o f 

42.067 tons per sear for Cusalmga Counts in 1990. Ihus. 1.500 ttms per year ot" NOx 

ssould be an increase ol approximaieiy 3.5 percent. 

34. I nder the Clean .Air Act. areas that dti ntit meet the o/one standards are required 

to ; chiese a 3 percent reduction per sear (after growth) in VOC and or NOx emissions. 

\ \ hi!-- the iniplcn •nation plan for I P.A s new 8-htHir 0.08 ppm ozone standard vsill not 

be tlnal until late 1998. it seems serv likelv that it wi l l include a continuation o f t h e 3 

percent per vear rate-of-pnigres' measure. A 3.5 percent increase in NOx in the air means 

that significant additional reductions t i f NOx frtim local businesses or vehicles would be 

needed tti tiffset this increase to meet the ozone standard expediliously. 

35. I he applicants state that thev have onlv estimated the increase in air pollution 

emissions, and imt the decrease in emissions resulting from less truck Iraf l lc. Hmvever. it 

should be noted that the increase in air pollution emissions from treight trat"tlc is a 

guaranteed, quantiliable anniunt: whereas, the decrease in en.issions frt im truck traftlc is 

not knt iwn or measurable. In fact, due to ii.creased rai! trat"fic. I 'M 10 emissions from 

railroads base dtuiblcd between 1970 and 1995. \ c l this "ncrease in PMIO emissions h's 

not resulted in a concomitant reduction in truck traftlc emissions during the same period. 

Moreover, according to area shippers along the Cleveland-Berea axis, reduced 

ctinipetit isc opportunities caused bs the ( tmrail acquisition could actually increase the 

truck tratfic among the ( leseland-area shippers (.Attachment I). 

36. Ntiise pollutit in is coiisidcrahls nmrc vlifllcult tti quantify: hossever. qualitatisely 

it is ntl less harmlul to a communits s well-being than air pollution emissitms. .According 

to the '•'ailrtiad (\>inn>l Appl ica' ion. noise pti l lution ssill increase significantlv as a result 

t i f the proposal bv NS and ( S.v. to increase train traftic ihrough Berea by 83.8 percent. 

W ith trains passing thrtiugh Perca at a rate t i f six times per htmr. or at a duration o f 24 

minutes tuit t i f csers Imur. residents can expect cvinst.'-v. disruptions from horns and 

engine noise. ( oiistructing grade separations wi l l eliminate htim-blossing and alleviate 

trattic ctmgestioii al kc> locations in Berea and wi l l reniose noise from the ground level. 

.A' thctic iitiisc barriers arc also needed. See. .Attachment .1 incorporated herein. 

37. ( i i sen the icductitms in railroad workers, increasing rail shipments o f hazardtius 

materials and >uiclear waste, scsciels l imited options for improsed grade-crossing sat"ets. 

increasing emissions and luiisc pti l lut ion. and the potentialls disisise and istilaling nature 

o f t h e increased rail Iraftic thituigh Bcrca. the Cits ti l Berea contends that increasing the 

number o f fieight trains thmi 80.3 iti 147.6 is totalis unacceptable, l he health, safety and 

welfare t i f the people o f Berea and the surrounding area are at stake. 



38. Pursuant to 49 C.l .R. 1113.7. this petition dtics not undulv broaden the issues 

and. consistent wi th the relief accvirded in Decision 57 pursuant tti an Intervention 

Petition tiled bv Members t i f the ' .S. Htmsc o f Representatives on Ociober 17. 1997 bv 

Ihe Honorable .lerrold Nadler. Member t i f Congress. 8th Ctmgiessional District. ? ess 

N ork. and 23 other Members t i f ( tmgrcss. the Petilitiner hereby respectfully requesi.-> that 

the wi th in petition shtmld be granted, 

39. Pursuant to the regulations o f t h e S I B . " . . . / / the pel i l ion seeks a hroadeniny. of 

lhe issues ami S/MU S iluit lhey wouhl noi iherehy he uinluly broadened and in respect 

ihereoj .\ceks aff inmil ive relief lhe pelii.'on should he f i led in lime lo permi l .ser iee upon 

and answer hy the puriie-- in advance of lhe hearinfi. " 49 ('. F R 11 I J . ~. I hi.s Petititm is 

being tiled in acct>rdaiicc ssith rule and liefore a hearing has been called. No undue 

burden ssould result from the granting o f this Petititm. 

40. I he Pctititnicr liercbs seeks condititms and mit igation for Berea through noise 

abatement, cits-specitic emcrgencs prtigrams and training, and grade separations, as 

t t i l lows. and ctMisistent with the issues raised herein further requests: i) that a noise 

barrier be constructed along Ntirt l i Rocks Riser Drisc behind the homes on the north side 

t i f the tracks on North Rticks Riser Drisc and the nursing home located in close 

prt iximils thereto; i i) that a noise barrier be ctmstructed adjacent to the rails at 

Abbeyshire Drisc; i i i ) that adequate grade separations be conslructed ftir a) Sheldon 

Rtiad (tiver or underpasses), b) f ront Street (ftir both tracks, consistent wi th the 1 IS. but 

ntit necessarilv as an overpass), and c) Baglev Road (where traftlc How is VCIA high); iv ) 

that the rail siding akmg and parallel to Butternut lane be el iminated; \ ) ihat a grade 

separatitm be constructed at West Street in Olmsted fa l ls , (but sought by '.Vtitioner as 

noise abatement lor the residents til Bcrca l iving verv near tti the area); v i ) that the 

applicants prepare a citv-specific hazardous material emergency response program and 

assist in the training t i f Bcrca ptil icc. tire and emergency personnel; and \ i i ) that the 

present twerpass at North Rockv River Drive be refurbished, and Petitioner further seeks 

lhal the ens ironmental studs address the impact uptni and the concomitant needs o f t h e 

Cits ot Bcica and its residents, including aesthetic remediation and other just relief as this 

Btiard deems proper, tir alternatisei.>. Pctititmer seeks a denial o f the railroad control 

application tiled with the S I B lo acquire ctmtrtil o f ( tmra i l Inc. and Consolidated Raii 

( tirptiratitm in I inance Dtickct Nt i . 33388, 

4 1 . A cops ot the wi th in Petition is being scrsed upon the parties o f Record in these 

prticcedings. 

W i l l R I . I O R f . the petititi i icr liercbs respectfulls requesls that: the S I B grant this 

petition .md allow the Pctitionci' tti be added to the sers ice Lists as a "Party t i f Rect rd"". 

that this Petititm be ctmstrued as iiments and a request f"or condii ions. and thai the 

issues raised in this petition be addressed and restilved. including cach o f t h e fol lowing: 

i) that an acstlicticallv-pleasiiig iitiisc barrier be constructed altmg North Rtickv River 

Drive behind the homes on ilie north side o f t h e tracks on North Rocky Riser Drisc and 

the nursing home kicatcd in close prt iximils thereto; i i ) lhat a ntiise barrier be conslructed 
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adjacent to the rails al Abbeyshire Drisc; iii) that adequate grade separations be 
constructed lor a) Sheldon Road (oscr or underpasses), b) f ront Street (for both tracks, 
consistent with ihe I IS. bul not necessarily as an overpass), and c) Bagley Road (vvhere 
traffic How is very high); iv) that the rail siding along and parallel to Butternut lane be 
eliminated; v) that a grade separation be constructed al West Street in Olmsted f alls, (but 
sought by Petitioner as ntiise abatement for the residents of Berea living very near tti the 
area); vi) that the applicants prepare a citv-specitic hazardous material emergency 
response program and assist in the training ot" Berea police, tire and emergency personnel: 
and vii) that the present overpass al North Rockv River Drive be refurbished. 

Respeclfuily submitted. 

uretjay.M. S\ 
l.aw Director' 
("itv of Berea 
11 Berea Commons 
Bcp-a. Ohio 44017 
I elephone: 440-826-5800 
lelecopier: 440-826-4800 
Coun.sel for .Stanley,/. Irupo. Mayor 
ofthe i itv of Berea 
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VERIFICATION 

Ntns ctimes the Petitioner. Stanley I rupo. after being first duly swom. who states 
that the intormation set lorth in the toregoing Petition and the supplements and 
attachments thereto are true, tti his knovsledge, information and belief 

.Sworn tit and siihserihed hefore me. a notary puhlic in and for the .State of Ohio, at 
Berea. Ohio as of the 31 si dav of .lanuarv. 

JJ—'TLilic-v.... 
MyCc,T..-.::;:-^4rn:' 
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C F R T I F K . \ T F OF SFRVICE 

A true copv ofthe foregoing petition and attachments has been served via ordinary mail 
this 31st day of .lanuary. 1998 upon the Parties of Record, at their respective 
addresses as set forth in the Decisions ofthe SIB and to Administrative Law Judge .lacob 
leventhal. federal 1 nergy Regulattiry ("ommission. 888 first Street. N.l:,. Suite IIP. 
W ashington D.C. 20426 
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Attachment K Drawings of Bcrca ( il.v I ngineer depicting distance between 
railroad tracks and housing akmg right it'wav. 

14 



Attachment A 



Hazardous Material Flows at the Cuyahoga County Line 

Current 
Railroad 

Location of 
County 

Line Crossing 
looking from 
Cleveland!/ 

Former 
RR 

Post CR 
Acquisition 

RR 

.mtrak 
Line 

Revenue 
Tons 

of HazmatJ/ 
(000) 

CR Northeast NYC CSXT Yes 3<)67 

NS Northeast NW No change No 477 

WE Southeast NW No change No 36 

CR Southeast PRR NS Yes 2200 
NS ' West NW No change No 676 
CR West (to 

Chicago) 
NYC NS Yes 2778 

CR Southwest (to 
Col.) 

NYC CSXT No 1406 

CSXT Southwest 30 No 
' Change 

No 59 

1/ If a llneylocation is not shown, there was no hazmat flow in 1995. 
21 Source: FRA analysis of the 1995 Carload Waybill Sample 
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The Case for More 
Regulation 

If ycu thought l^^l^ij^adl^J^^^^^ 
till you hear ̂ h a t t h e j n . k s a n ^ ^ -̂ ^^y ^'^^ 

BY NURITH C . AIZENMAN 

I 
• N .Vt̂ *cH or .996. AIX 
• VVt«tiv^V,''sconsm slapped tDs^-nfo- ^ 
• ^T^s-invntuntanK-. The reason th«r 

J f c J p r r W and sodttun bydn«>de oeraJed and 
exploded j i ^ ovt:s«k the or>- cen^r. <T«nng a ta-x 
Teed ^XuSonoes s m ^ » conutn B.t the 
V\"es.uue^. shotiW consider themselv^ htckv. In 
2 S exp<Le at ! .« Sosp'tals afar the hose on a 

ZoV. ^d i^eised a 50 foot lugh ^^;^^'.^t^^ 

^ . c . r ftoU of tneoiB sotlhuB plunged mto 
^ a i t o Rivrr, lolling all wattr Ufe withui 40 tmte 
and contanur̂ ang Califonsu's brg«L reser^J 

These ev-ents point to a datuibing trend, senotis 
aondents tnvoK^ the transport of ha^aidot̂  matemls. 
o ' t^mats.-o^tntc^ - a tnms have become aa 
alnio.. datW occsinmc^ In 1995 alone, there U7L 
u>,cde.nt. trvT^K^ hazaniot̂  matenals ^ ^ l * ; - * ^ 
:^cks and U30 from raJ can. But what s rtalK rrmari.-
^Ic about these cases ts "iut tbe>- not more dts^-
^ ConsKlenng the recent mass.. t n a « e m the 
volume of hazanious macenak .'^'^""^ 

d̂ust̂ •̂•s cav:d:er atntude 'o-^;^ safetV' . .d the gov 
Lme.ntscross.your-fingen.and-ho,e.for-d.e^^ 
approach ro reg-Jaoon. its a wonder we havent w . 
pesscd a truK dê asutu-̂  catastrophe Envnronmental-

• a maner of ome before v.erTtr«ted 
ists ^k-am Its on.-, t ^. 

16 '.̂ .iH.-o-os^io^-xL'-oc-oft.r^-

b^20-ton ctoid of methyl isocy^" ̂ ^'nS • 

cbe fact that milhar>-bombs bong a n ^ ̂  
r r m o n Padfk trrin h.<d broken through t ^ 
^ i t e T . ? ^ P^- i -ng onto the floor ̂ T g -
the company had allowed uhe tram to tnv^ fromOkh 
S r T u & o n u a through sê er̂  major « ^ 
^-ithout takmg any conecnvt atrtwa As one ^ 
S^ i teSr^ ln temal mema -[UnK>n P » - ^ ° ^ 
rb i« tmKwal«upca l . . .T l>c^v«« t t , r fd^an ' t 

r i a« with ocber HM [hazarious matt r^ 

j T - v S ^ n chemicab lik. ddonne a«i hydn,^^ 
^ndtw^Kh can roU ac ŝs mJes of trys«k m 
g^und-hug^ douds that bum your 

Gt̂ • tKne. Tnen, of coui% there are your rvin-of-thc-
m,li tWiabies, Uke bquefwd penolcam gas, or propane, 

of hazanloti matenals hauled across our highw^, t^ery 
v « r ^ wfcch, when teleas<:d. v,porv«s mto a vTiUtJe 
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gta that can ignite into a jet flame if so much as a spaii 
comes rear. .\nd finalK-, thereb the mother of all hazmats. 
nuclear waste, whkh could become a lot more Euruliar 
if t i ^ gjv^nunent goes ahead with plans eo open a ttm-
ponry nudcar materials repository in Nevada. By as 
early as 1999, up to iOOJ300 shipments of highly radioac­
tive spent fuel from reactors across the country oould 
begin the long )oume>' 03 the storage site by rail and 
truck—in concamers whose ai»li worthiness has been 
tested almost exchisr.e.V through computt:r simulations. 
With all these good ^ making their wr,- from sea to 
shilling sea, perhaps it's not surpniing thar ever vir?.? 
chemical company excc-jtr.-:: are reaching tor their gas 
nusks. "It scares the living davHights ' of me," conficies 
one former DuPont official 

Dying: for a J o a 
ITie ugly reality of our industrial ad\-ances and 

booming ecooomy is that we need—or at least want-
more aiid more products made from dangerous sub­
stances. Unless wc drastKally change our consumption 
habits, one way or anodier these hazardous matenals are 
going to hsvc tn be lugged around the countr.'. But suie-

our govemment and industries have taken steps to 
ensure that the vehici« hauling these toons are piloted 
by speaalK' trained experts—crack professiorals, alert 
and ready for the worst, nght.- Trv zombi.ned novices, 
bleary-eyrd and pooriy prepared. 

To start with, hazardous matenal transporters are 
dangerousK- ovrrworked. . \ i the railroads, the rise tn 
hazardous shipments has been accompanied by large 
scale downnzing .•̂ ccordtr.g to a study by an environ­
mental group called The Good Neighbor Project, 
between 1985 and 1995, Union Pacific by fai the nacion's 
brgest hazmat rail earner, doubled the ratio of its car 
shipments to wt)rkers from 85'J to I'Oi Freight trains 
once served by teams of 5 or 6 people are now left in the 
hands cf one engineer and a conduaor, TTus duo is 
expected to work fer up rp L2 hours, take 8 hours erf (fo,-
eadng, sleeping, bill pav-tng, etc.), then come back for 
more. The length of their shifts is bad enough; It's hard 
to imagine staying focused on vour favonte TV' show for 
L2 hotirs stmght, let alone an endless stretch of railroad 
uack especaalK' as viewei from an CNerheated, deaf-
cningh loud engine cabin. But :o make matters *vine. 
rail workers are eeneralK' scheduled without reprd to die 
basx: retquirements ofi normal sieep cycle. Thus an eruji-
neer who is happily rjciced in bed at ? a-T.. on one morn­
ing, ts just as likeiv ro rir.d himselJ' at the head of a "0-
car train at 3 am. on ch.e nerr —having recened no more 
than r*o hours acKar.ce nonce. "I've been forcrd :o go 
out when I was sc ivr.austed I hai,'\:c:rij:£'i." recall OK 

NtsfcJk Southern enginea; T V se«« lungs dw ^lotrt 
there, almost gone past signals i dtwught weie one color 
when t'ley tnere anotheif 

Maybe that̂ s what happened to the engineer of a 
Union Pacific train who was killed in July afar he sped 
past a rail soip sign near Rossville, Kansas, and collided 
with an oncoming train. Hazardous maceriak aboard his 
trun were bumed in the crash, and Rossville's residents 
had to be evacuated. The .oUisî c. was one of three fatal 
Union Paafic acodents smce June that finally prtjmpt-
ed the Federal Railroad Admixiistration to launch an 80-
man inspection of the rail company—the most exten­
sive investigation in the agojcy^ history, .\fter a week of 
probmg, the FR.\ dedaied itself shocked, shocked, to dis-
CTjver that everyor̂  from dispatcfatrs, to engineers, to 
vard wt)rkers, wvre being "worked to the bone." Yfet for 
vears rail wnrkers* unions have complained about such 
problems; last spring the Brotherhood of Locomotive 
Engineers even tried to shut Union Pacific down with 
a strike over safety, but they were haked by a court ofdec 
Still acconling to die FRAi spokesman ^ Gower, the 
FR.-\ "St-asnt really aware of the vastness of the probkm.* 

But dus was only the dp of die kabeig. The FRA also 
found that Umon Pacific routinely vnolats the already 
onerous L2-hour work limit—often keeping iworkers on 
dutv for up to r hours at a stretch. Topping it all oft the 
agenc;. determined that the training many workers 
recerve is grossly madequate and in some cases nonexis­
tent—with sotne empkiyee'. ordered to operate sophis-
ncated equipment they've never been taught to use. 

.\mong the things a good training program might 
emphasize would be the importance of watching for 
smaller problems that couU be the harbinger of bigger 
ones. But even 

if dicy were taught to do so. rail woritcrs 
might be disinclined to report any trouble they find. 
.Vlanv rail companies reward managers with a cash bonus 
ned die safety record of the track under the managerTs 
[unsdkixHi. CSX Transportarion, for instance, bas award­
ed a tocal of S4J miUion in company stock since 1995 
under its Take Stock m Safety" program. Sounds like a 
trreat incennve system, but die result, according to Unit­
ed Ti.nsporution Unions legislatrve director, J-M. 
Brunkenhoefer, is that many middle managers strongly 
discounge the rail workers they supervise from report­
ing acadents — threatening potential whisde blowers 
with eitf-ier layoffe or "investigations'' into the whistle 
biouer's responsibdity. 

Of course, the railroatls sometimes run into pesky 
FR\ rules requirmg dut certam types of accidents be 
reported, for mstance those in w+iich a rail wtjtker is 
;.-,ru.T;'j senousK'. N'o proble.Ti—the companies simply 
send workers to the doaor •*t\h a special note, like one 
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from CSX that asks that %rhenew possib«, toe of 
equally prudent NON-REPORTABLE 
encouraged in order to tninimize reporting of less sig­
nificant minor injuries to the Federal Railroar' .Admin­
istration." .Amor̂  the "reportable" treatmeno doctors 
are urged co avoid: "issuing a prescription, injections, 
dosing a wound with sutures, butterfly, saple tx ster-
istrip, application of immobilizing cast, sling or splint. 
... (and] restnctxjn of empkjyee's wtjrk actjvityf To be 
sure, the lener assures doaors that "appropriate treat­
ment should be based upon your professional medical 
pjdgment," but the message from CSX management ro 
the doctor and. more importantly, to its employees 
couldn't be more blunc Don't Rock the BoaL 

That message was apparently heard I'oud and dear by 
the team aboard a CSC tram that sideswiped an .Amtrak 
passenger car aixi caused a derailment near .Arlington, \a , 
this past July. Twice during the train's rwo-hou'' joumey, 
crews on passmg trains radioed che CSX crew vtnth the 
waming tiut one of its flatcars w-as leanir,g precarious­
ly. Nonetheless, ;he crew ignored che warning and con­
tinued fortvard because a CSX supervisor had already-
inspected the car and i.̂ .sisted there was no danger. 

Higrhway to Hell 
But inormdated. badly truned and dog-tired as they 

mav be, rail workers are soil the envy of truckers. That's 
because w-hile tmckers can only be legally required ro 
dnve a mere !0 hours a day. trucking companies roi:-
tmcK'—and 'icnowingh'—put them on schedules chat 
make a mockery of the law. Consider che timetable of 
23-v'ear-old Peter Conwjy, the dmer of a semitrailer 
loaded with ''JOO giilorj; of propane headed east on I-
287 through New York sute m July of 1994. Some time 
eariier, Conway's truck had been side-lined by a bresk-
dawn for K) hotirs. Like most truckers, he was being paid 
by the mile as opposed ro the hour, so after his ng was 
fbted, Conway faced a Hobi'̂ n's choice: make up the kist 
nme or take a financial hiu He opted to press on. On 
JuK' 2', Conway's crjck drifted off the letr shoulder of 
the highwiv near White Plains and struck the column 
of an overpass. The propane leaking from his truck's 
damaged tank igTuted—propelling the container 300 
feet through che iir onro a nearby house, which was 
quickly engt.''fed in flames. Conway was lolled, and 23 
others were mjured. .Although Conway had falsified the 
log b<̂ :!k in which he 'AIS iegalK reqvured ro enter his 
work nme, federal 'jivesngators were able to deterrrune 
that he had bee.", j.-rvmg airr.O'?: continuously for over 
)) roiiri. The;: unsurpnsing conclusion; Cortw-ay had 
dozed off at che '.vheel. 

He's cemirJv not uhe tirst. nor die Ust. to hav-e Jor.e 

sa A reoeot go<«nuoe« aady faoad tbx pp to 4Q per­
cent of cmd cniha vere prataUjr camA bf ixa^at. 
Anocher stuciy tfetrjmined dot at kait SB peioiat of 
truckers had vkjlatcd hoan-«f-servics rules. In farx, log 
books are so routinely doctoicd that truckers havr eakm 
GO calling them "comic books.* 

But even if he!i awake, thereb no guarantee the dri­
ver of that monster hazmat truck roaring up behiiM) 
you on ;he highway is even marginally competent— 
or that his rig is remotely safe. Take the case of Willis 
Curry, a U'ashington D.C tmcker who, since 1988, has 
managed to amass 31 ctucons for such trafRc violations 
as speeding, carrying overweight loads, i<iiobeying red 
lights and ignoring railroad cross warnings. Back in 
January, the Department of Transportation!! Federal 
Highway .Administration (FHW.A) informed Curry's 
employer of his record and he was promptly fired. But 
the FHWA waited until .Apnl to alen D.C autl ->rities 
thac his license should be revoked. TV*D montio later 
Curry, still che proud bearer of a D C license and IK>W 
a driver for a k)cal dump truck company, collided with 
the car of 1 young mother and her (joe-yuir-oU son. 

Pobce decermined that the brakes oo Curry's dump 
had Eailed. This shoukl noc have come as a surprise. 
Curry's vehicle gave a whole new meaning to the term 
"dump" truck, t had been ated for 28 mechanical safe­
ty viobtions in rwo random inspections last year. .And 
during the first inspection the truck's wiring was so 
detectrve that when the brake pedal was pushed the 
windshield wii.«rs starting going. On both ocsasions the 
truck had h<cn ordered off che road for repairs. 

But the srory doesn't end there. After Curiy^ acci­
dent, no action was caken co investigatB the thimpts trma, 
or to revoke Curry's license. It wasi't until een days later, 
when Curry made a routine reifuest for a duplicate 
bcense, chat a dty clerk happened to notice his reoord 
and cunfiscaced his Ikense. Aivd Curry quickly man­
aged co win it back, with che proviso that he only drive 
between 4 ajn. and noon oo vveekdays. .At 2 pm. the v ^ 
next week. Curry t»as once agam behind the wheel when 
the brakes on his dump failed a second time, causing the 
30-ton cruck to veer out of connol and roll over onto a 
car dnven by a neenage honor studenL The boy was 
killed instantly. It is small consolation that Curry's tnxik 
wasn't carrying anything more dangerous than sand. 
Nett time we may not be so lucky. 

It's hard oo say which was the greater meruce ro 
soc"cety. Curry or his n-ack. .And that's not unusual On 
the rare occasions when the Department of Trans-
poranon aoes random roadskle insjjections. nearly one 
out of ever.' three ngs die;.' pull over is found to be 
either 'jnsafe, dnven bv an unsafe trucker, c both. 
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Danygmr Zon« 
Defective equipment is i problem with whkh rail 

workers are also ail coo Euniliar. A 1*595 surprise inspec-
Don of a Umon Pacific ml yard in Fort Worth, Texas, 
found dut 37 percent of the rail cars chere were faulty— 
over a thLti of chem with brake problems. .And accord­
ing CO Union Pacific itself. 12 percent of che 8JD00 phis 
chemical cank cars it inspeaed last year tumed up 
"cttcptxins" 'like poor posiaonir.g of the tops on the cars, 
or mislabeling of theu- contents. Thit wasn't new-s to rail 
empkjyees; they say it's not uncommon to ..ork on a 
tram with up co eight "sleeper cars" whose contents, 
hazardous or otherwise, are unknown to chem. 

This is no miiKir inconvenience. Different hazardous 
materials pose different risb and, in the event of an aca­
dent, it's essential for emergency responders ro know 
w+ut they're dealing with. For instance, if an unsuspect­
ing fireinan unleashed a fire hose on an accident invrjĥ -
iiig roetam sodium, rather dian dousing any flames, 
cheteb a gcxxl chance the waoer v»oukl reaa with the 
(ieimcal co form a nasty mustard gas-like compound. 
Simihrly, if an emergency crew aUovrod a small amount 
of water eo drip over a spill of hydrogen pcroode, che 
heat gener by the subsequent chemical reacnon 
could cause .•mirby foel to erupt into a major infema 

Just as frightening as the trains themsehes are the 
cracks on w-hxi they crave!. .About 85 peroent of rail 
transport occurs over "dark" areas w'-ere there is no 
aticomated signaling. Instead, engineers must rely on dis­
patchers ro oik them through their journey. Yet, as the 
FR.A recently "discovered," di'oacchers are often unfa­
miliar with die cracks through which chey are expecced 
to gukie a crain—in many cases they havrn't even trav­
eled d>e rouce once. So perhaps it's not surprising that a 
June FRA inspection of Union Pacific found that 80 
percent of dispatcher onlers contained at least one error. 

.And ê en when there are signals aking the track, 
chev are not necessari.h' configured ro nmimize safety. 
In a 1993 overhaul of a stretch of railroad whose users 
tpcfude a .Vlar.-iand commuter service line the railroad's 
owner. CSX, cbri away with a large number of warning 
signals ak>ng che nacL Under che new system, yelkiw 
"slcTw down" signals indxanng that a red "stop" signal is 
soon too fbibw are now placed befbrt some train stations 
even tf the "stop" sign diey are referring to hes way 
bevond the snooa So engineers dnvmg trains that make 
staooo stops must somehow remember to pull out ofthe 
stanon at a slow speed, the intirmediare signals that 
uould have remi.nded th.em about the abrupt stop sig­
nal conung up after th<.* station are no longer there. It's 
hard to ;oncerve of a nore acr.dent-prone system. \er. 
netcHcr CSX .icr -he R̂.K so much as p-auî d -o cor.s-.der 

the safety implkadcos before inscdling iL 
Three yean after CSX put in the new system, the 

inevitable occuned. On a snov>ry night in February of 
1996, die engineer of a .Maryland commuter train for­
got (or dkin"t nodctj the )«llow signal before the Kcns-
ingron, .Md, station and puQed out of the statioo at 60 
miles an hour. By the dme he sw the stop sign and 
slammed on the brakes it was coo lace. .Moments later he 
smashed into the fuel tank of an oncoming Amorak. 
Eleven people *ere lolled in the crash and subsequent 
conflagraoon. SolL despite insoniting some other safe­
ty changes, CSX has kept the nsky signal syscem in place. 

A Free Ride 
But how does Ae industry get away with it- Where 

are all those government reguiacors conservatives are so 
fond of disparaging? Tums out they're not neariy as 
meddlesome as the GOP wouU have you think. A July 
studv by the General .Accounting 06Bce fGAO)—which 
momtors federal agencies for Congress—found that in 
just one year, the nuraber of safety inspectkxis con­
duaed by the FR.A decreased by 23 percent. And 
berween 1992 and 1995 the percentage of railroads 
inspected for hazardous materials safitty by the FRA Sell 
from 34 percent oo 21 percniL 

That's hardly surprising consklering how depleted 
the FR.AS forces are. "\bu've got 380 inspecrors for over 
1 miilion cars and 300/K)0 miles of crack," notes die 
I'njted ThnsponatxDT Umoris Brunkenhoefer Compare 
diat widi the Federal .Aviation .Administration's 3,028 
mspectors-132 for hazardous materiak akxie—and it's 
tot^ not ro agree with Brunkenhoefer that "the FRA 
is stretched tuo thia" Last y«ar; Represcnntive James 
Obcrstar, the ranking mirwrity member of the Houat 
T msportatioo Committee, introduced a bill that wouki 
have doubled the number of inspectors. But the Rcpub-
bcan leadership dklnt ev«n aUow a hearing on it 

Obersta. plans co reintroduce his bill this falL But 
hes unlikely <z: get much thanks from the FRA. The 
agency has long been criticized for failing co stand up eo 
the railroads, but the current dimatc in Washington has 
the FR.A positively cowed. Discussing the FR,Ai role 
wich ageiKy officials is an almost eerie experience—the 
partv line diey spout couWn't be more ann-regularory 
if it had beer drafted by Newx Gingrich; The lack of 
inspeaors? "Not an issue," FRA spokesman Jim Gower 
hastens co assu.-c '̂ Ve've streamlined and are able co do 
more with less," How- "By making use of che inspecrors 
die niln»ds empkiy" The CAO is underwhelmed by die 
?̂ <.\s new approach, Ln ics July repon, the G.AO 
expressed concem dut the FR.A leaves ahnost all over-
sigr.t of brJee safer, in the hands of railroad companies 
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But the FR.A tnainains therA no cause for akrm; it̂  
all part of a new "cooperative" way of doing business that 
began under the Clinton adminisaatioa The klea 'a to 
move away ttom usir,g violations and CMI penalties as the 
prunary means of obtaining compliance with the regu­
lations. Instead, che agency rebes on "partnerships" with 
the raiboad companies. If you're >»(Ofidering what that 
means, take a kxik at the way die FRA has responded ro 
die results of io—admittedly budable —massne ir.ves-
ogaoon of Union Picific. You might ecpea that die 
agency 's discovery that rail empkjyees are being dan­
gerously overworked would prompt it co change, th*' 
rules govenang theu- schedule. How retro! "New- regu­
lations are not the answer," che FRAi Go»er patiendy 
explains. Instead, che FTLA will sunply ask Union Paaf­
ic to mend its wtv-s: tAfter all .t's in their own interest." 
Umon Pjofk o* icials agree—pointing ouc chat they're 
hinng an addio )nal 2j500 empkjyees diis year. But just 
how much r ef wil! those new hires be able ro provide 
fcr die company's exhausted 54jD00-strong work forcc,= 
Officials like Barry Sweedler at die National Trans­
portation Safety Board G^H^)-the independent 
agency responsible for mvestigating acadents and mak­
ing recommendanons ro transportation regulators — 
chink the FRA is being naive. "What you have coday is 
an mdustrv that's willing to accept a cenam number ot 
collisions ever.' year." observes Sweedler 

To be sure, over the ;,ears the FRA has introduced 
some important ceduucal requirements that have made 
rail transport safer. For instance, it recently decreed that 
all cram cars must be linked with special couplers to 
help prevent them from separ3Cu-.g dunng dcrailmencs. 
For added protecnon, tanks carrying hazmats are 
required to be fined vnxh steel bead l̂iekis, coated in 
thermal insuktron, and etjuipped with special devices ro 
keep cheu' bottom ouders from being sheared off in che 
event of an acadent. Unfortunately, the railroads don't 
have to fully comply wich all these new tegs until 2006. 

Even many of the FRA-mandated irunovaoor.s that 
are actual K- m use wê e retiuired by the FRA only after 
fatal foot-dragpng That was the case wich a backup 
brakir.g system called a "two-way end-of-cram device" 
chat allows an engineer to use a radio signal co apply 
brakes from die hack of his nam if his kxximoove brakes 
fail. The FR\ did ncjt mandate use of the devices on all 
crair.s iravelmg dirough mouncainous terram until Feb­
ruar. of i9<36—se-.en years after the NTSB first rec­
ommended diem, ird orJv afrer a .-j.nuAT,- nam had 
derailed at the 'Dcrrom of the steep Caion Pass in Cah­
fomia net once, butSirrolariy, w-hile the FRA has 
'after over a decade of urging by the NTSB) iinaily con­
ceded -J-.e ccnsidenbie potentul of usmg satetiite-baicd 

priairniry waniing lyswns » afcrt engiiwr* lode^ 
apply die bnkei, when one train i» sp«fiii| or iboot to 
collkle with ancxhei. the agency is now cnetelf helping 
dw rail companies run pikx projects—rather dw msBt-
ing that they install it on a timetable. 

And diere are still plenty of cheap and lifc-saving 
innovations out *ere dttt d>e FRA oontifflies »ignofe. 
Take dw laser systems dut codd be used to alert trains 
vihen die track over vulnerable areas like bridges has 
been misaligned. Such misalignments have been die 
cause of some of the most homfic accxlencs in recent 
memory—like die 1993 .Alabama dcnilment in whkii 47 
people perished. Vet dwugh ch.ap models of diis sysem 
have been put forward, die FRV has no plans CO require 
diem. Heck, diey still don't evrai mandate diat engme 
cabins be equipped with radiosl 

Tbe Deparmient of Transportatjon's record oo haz­
mat trucking b just as depkirable. .•As you may have gath­
ered &or.i the case of dump truck drrver Wilhs Curry, 
enforcement of die kw by die Department's Federal 
Highway .Administration is bughaUe. A March «udy 
by the Department's Inspecsor General—a sort of in-
house independent watchdog—found dm in 199̂  only 
2i percent of trucking companies were reviewed ly the 
Fwkral Hî iway .Administnoon (FHWA) to see if dicy 
complied widi safety mles. What's mô ^ about two-
thinis of the nation's intersace carriers have tirjer been 
nted for salety. .Most alarming, die Inspector General 
determined dut 22 percent of crucking companies witfa 
hî n rates of on-die-road violarions and aoddents had 
never been rated for safety, and 42 percent had not been 
raced in the past two years. 

What̂  going oa'Part of the problan is dut die 529 
federal and sote inspectors available co die FHWA are 
simply iropable of cowring aU 34SID00 iatEBtaK truck­
mg companies. But die Inspector Generd also found 
dur FHWA inspecrors were spending fiir coo much 
time oo less urgent activities liii educMiooal outreach. 
Furthtrmore, while die Depamnent of Thnsportaoon 
does maintain a national database of driver and vehkle 
vTobcions chat it uses on identify hi^-tisk targets for 
inspecnon, the cnteria for detennining who is hi^-risk 
puts too much weight on faccors like how many pas­
sengers a vehkde carries, instead of how many times it has 
been pvilled off die road for being unsafe, lb make mat­
ters worse, violations of sace and kjcal nafSc laws are 
often never entered inro die database. U'hy? Because 
sntts are not acnally requited by the FHWA to nans-
mit dve informanon. Of course, states Jrt required to pass 
on the results of federally-funded safety compliance 
reviews and random roadside inspections, but diey usu-
ily fall to do so quickly. Even when they do, die FHW.A 
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cakes its own svveet dme—often waiting for <Aer a year 
before cnrering the dao inro the system. 

When the FHWA bothers co conduct inspectfons, 
it tends to favor the veKet-fist-in-the-veKet glove 
approach. According oo the Inspector General, FHWA 
inspectors consistently undeneport vio'aQons,and bw-
ball fines. For instance, the penalties for 81 carrieis sur­
veyed dki not include over half of the major violations 
found dunng diar mspecnoa But the FHV̂ 'A had a 
reach tvplaruaon for this dismal performance: "we're a 
regulacory age-ic/, not an enforcement agency. 

The trucking companies cleariy share that impres-
sioa To get a sense of how little diey fear die FHWA, 
yoa need only conskler that in the Inspecror General's 
survev, aver a third of the companies deemed unsans-
facrory by FHWA inspecrors had co be inspeaed and 
scokied rwo more times before chey deaned up cheir act. 
.vtoteover—and chis is che clincher—most of these 
delinqucnc comparues were alkiwed ro keep cheu- trucks 
on the road even while chey oonanued co fad ooe inspec-
tioo afcer another. To dee just one example, a .Missouri 
hazaidotas macerials carrier contimied ro operace widi­
out interruption despice che faa that it had failed two 
general inspections—and desp tr the faa dut one out 
of every r*o of its micks had to V pulkal ouc of ser­
vice whtm sropped for rar.dom inspecnor.s along che 
road. It's enough to drive longtime highway safety advo­
cate Gerald DonaHson to distractxxL "Wonis Bail me on 
the extent of die FHW.As inepmess," he sighs. 

Officials at die Nanonal Transponation Saiety Board 
are just as infunated. .Apan 6om impk>ring the FHVV'A 
ro enforce existing regulanons, the board continues ro 
urge the agency, and the Deparcment of Traiisponation 
ID general, ro come up with better rules: like getting 
crucking companies ro pay empkiyecs hy che hour, k)w-
enng che maximum number of allowable consecutwe 
dnvmg hours, and introducing simple moniroring 
devices on trucks co ensure that die law ts foUowed. Vfct 
not only has the FHUA mmed a deaf ear » diese sug-
gesoons, the agency is; tually concempbtmg the cruck­
ing industry's .request to rjtse the limit on houn. 

.Among the other possible improvements that cotdd 
make hazardous matenals trucks safer that tiie Depart­
ment of Transportation has dioscn ro ignore; ana-iock 
brakes, a bener incemai compartment syscem to pte^t 
the lit^d in tarû rs from violentiy sbshing around and 
dusine the n-'jck to roll over, cechnokjgy no \ieep die top 
and borrom pors of carle rs from spnngm^ a leak when 
such .-̂ Hovers do ocrjr; a.id stee! 'nead shields like those 
used ro such great etfect on nam tank cir%. .Many of 
these chamres have lon̂  'oeen advocated b̂ .' the NTSB 
based on ics L v̂escgicor. of ser.otis acc.dencs. Bur. one; 

again, die Department of Thnsporatkm simply buries 
its head in die sand. 

R e f l a t i o n Redeemed 
If your bk»d pressure is rising at the thought of all 

this incompecence, just think of how che NTSBS Barry 
Sweedler must fieel afar 27 yeari of obsenring ic 
Sweedler gets a slight cacch in his voice as he describes 
the downside of his job, "When »e respond ro a oagedy 
where people have test dieir lives, and we invest a lot of 
nme crying m figure out what needs to be done ro see 
chat it doeni't happen again, and then we make our rec­
ommendation, arid nothing happens, and dien we see die 
same accident happen over again—and over, and over 
â ain. That's v*hat frustraoes me the most." 

However frtistraoon B not gouig ro save us fiom the 
cver-incTeasir.g vohime of hazardous materials fkiwing 
through our communities. It's time ro re-dunk the con-
voitiorul wisdom that legubtjcn is a bad tword. In recent 
ytars, cxmservatives have largeiy succeeded in oonviiK-
ing us that regulators are our number ooe enemy, stran­
gling businesses with yards of expensive and impracti­
cal red tape. And the conservative cause has actually 
been helped by many liberak—who are qukk ro defiaid 
whatever regulation exists, vrithout bothering to check 
how vk-rll it's working. Meanwhile, the Department of 
Trarisportation has aD coo readily absorbed cbe mood in 
Washington, speaking proudly of its new "partnership" 
vkith nnjcking and rail compariies, as if having good lela-
oons with chose industnes were che pnmary goal. It's 
lior Tbe government's duty is ro protea the public — 
and it is falling seriously shore 

Of course, it's oot hard co understand why the reg-
ularois have kw sight of their misskia- Like most of us, 
they don't enjoy hearing comphino from the people 
diey work with, and no OOC bowls buder dun die indus­
tries being regulated. But both the government and the 
public need to start greeting dx»e protests with a hefty 
grain of salt From die dangerous ovenvorking of 
cmpteyees,»the appalling condition of their vehicles, 
ro the lack of inspections and penalties for safety vio-
bnons, to the faihire ro install new hits-saving tech-
notegies. the croubles plaguing the transport of haz­
ardous materials by train aid ffuck provide a dramatic 
illustration of how the real problem can be not too 
muib govemment regulaooa but 'ai- too Urde. If you 
chink this lesson only applies ro ĉ -ud-s and trains, just 
cor.sider what sinarcer and tougher leguiacon codd 
have done for the folks aboard Vahijet flight 592. .And 
by ci e way, how do you feel about chat hamburger m 
your freezer? ^ 
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Madam Chairman and Membei-s of the Subcomminee: 

We apprecuite the opportunity to prcMde this sutement for the record on 
several issues affecting safety on the nation s rail Unes. Recent rail 
accidents at C^on Pass. California, Silver Spring. Maryland: and 
Wevauwega. Wisconsin, have heightened concem about the safety of 
pas'senger and freight lines in the United States. Since 198- G.AO has ^ e d 
many reports descnbmg safety problems on the nation s rail bnes. This 
statement is based on re-ent G.XO re%iews of safety at highway railroad 
crossmgs, the adequacy ot track safety mspections and enforcement, and 
the safeti- of passenger cars operated by commuter railroads and .-Amtrak. 
In summary, we found the following: 

\ccidents at railroad crossings are the leading cause of deaths associated 
with the railroad industry; almost half of all rail-related deaths m the 
L-nited States are caused by collisions of trains and vehicles at public 
railroad crcssmgs. In 1994. these collisions lolled 501 people and irvjured 
I 7W others. Strategies to improve safety at railroad crossmgs include 
targetinp f>-mds to high-nsk areas ihrougb. re^ ŝions in the Department of 
Tr:Lpottations (DOT) formula for distributing railroad improvement 
funds to the states; closing more railroad crossings; instaUing new 
technologies, such as four^uadrant gates, at the most dangerous 
crossmgs; and developing education and enforcement programs that 
increase Uie public's cwareness of the dangers of railroad crossmgs. 
Although DOT has an action plan incorporating these strategies, the plan 
w-Ul be cosUy to implement and will require DOT to seek congressional 
anproval to implement key proposals. 

. ' he Federal Raikoad .\dministration (FR-A) has developed an overal! 
strategv for .ispecting and enforcing track safety standards. .As we 
reconunended in our 199-1 report,' to further strengthen the rail safety 
program FR.A needs to indude s.te-'-pecific data on volumes of issenger 
and hazardous materials traffic in its inspection plan ar.: improve the 
reUability of its accident and iryury data. Information on the numbers of 
passengere and amounts of hazardous materials transported is important, 
smce tram routes carrying these types of traffic must be adequately 
maintamed to prevent accidents that wiU lAjure passengers or e.xpose 
populated areas to cherrdcal nsks. .Accurate and complete mformation on 
the num.ber̂  of accidents and L-yunes is equaUy unportant m identifying 
hi-̂ ^̂ -a-k routes. However. FR.Vs database, dem ed from the mdustiy^ s 
reports to -^.A. is inaccurate and mcomplete. Without reliable informan : 
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on passenger and hazardous matenals traffic, accidents, and injuries. FTLA 
and Its mspectors do not have the means to direct inspectors 'o the routes 
chat have the highest potential for accidents. 
Although Amtrak and commuter railroads transport over 20 and 
•3.30 million passen?,ers. respecQvely, each year. FR.A has established few 
regulations concerning passenger car safety. FRA does not have minimum 
safety- standards for mechanical components on passenger car?, as it does 
for freight car̂  and locomotives. In 1984, FILA informed the Congress that 
It planned to sttidy the need for standards govermng the condition of 
safety<ntical passenger car components. The Congress subsequenUy 
direct-a FR.A, in the Swift Rail Development Act of 1994, to complete 
rulemaJong goveming psssenger cm safety by 1999. 

Impro\ing Railroad 
Crossing Safety 

On October 25, 1995, .\mericans were reminded ofthe dangers that 
dnvers pa.-sengers often face when they travel over railroad crossings m 
the United Senes. On that day, m Fox River Grove, Illinois, seven high 
school students were lolled when a commuter train hit a school bus. 

The potential for u-agedies like the one at Fox River Grove is 
significant-the Umted Slates has over 16̂ ,000 public highway-railroad 
intersections. The types of waming for motorists at these crossings range 
from no vTsible devices to active devices such as lights and gates. Abcut 
60 percen* of aU pubhc crossings in the United States have only passn-e 
wammg devices-typically, highway signs known as cros.«ibucks. In 1994, 
f Kis e.xposure resulted in motor vehicle accidents at crossmgs that killed 
.501 people and lAjured !,?&, others. Many of these deaths should have 
been avoided, since nearly one-half occurred at crossings where Qashing 
lights and descended gates had warned motorists ofthe approaching 
danger. 

In August 1995, we issued a comprehensive report on safety at raUroad 
crossings.- We reported that the federal investment -ii improving railroad 
crossmg safety had noticeably reduced the number of deaths and iiyunes. 
^̂ unce Uhe Rail-Highway Crossing Program—also knovs-n as the section 130 
program-was established m 1974. the federal govemment has distributed 
about io 5 billion (m 1996 constant doUars) to the states for railroad 
'•'j=.,ing umprovements. This two-decade investment, combmed with a 
reducuon in the tot.-d number of crossmgs since 1974. has sigmficanUy 
lo-.vered the iccident and fatality rates-by 61 percent and :34 percent. 

-•>i,.r-i^ ^' ^ ^ ^ ^ ^ I ^ A 0 . R C E : ^ ^ . > 1 9 I . X.? i . 

G.«iOn'-RCED-96-l 1-



respectively However, most of this progress occurred dunng the first 
decade, and smce 19S5, the number of deaths has Llucrjated betA een 466 
and 6S-i each year (see app. I). Smce 1977. the federal funding for railroad 
crossirg improvements has also declined m real terms. ConsequenUy, the 
question for future railroad crossing safety mitiabves will be how best to 
target available resources to the most cost-effective approaches. 

Our report discussed several strategies for targeting limited resources to 
address raifroad crossing safety problems. The first strategy is to review 
DOTs current method of apportioning section 130 funds to the states. Our 
analysis of the 1995 section 130 apportionments found anomalies among 
the states in terms of how much funding they received in proportion to 
three key risk factors: accidents, fatalities, and total crossings. For 
e.xample. Califorma received 6.9 percent of Uie secUon 130 funds in 1995, 
but it had only 4.8 percent of the nation's railroad crossings, 5.3 percent of 
the fatalioes, and 3.9 percent ofthe accidents. Senators Lugar and Coats 
have proposed legislation to change ti\e formula for allocating <!ecUon 1:30 
funds by linking the amounts of funding direcdy to Uie nurr.oers ot i-rufroad 
crossmgs, tatalioes, and accidents. C'irrenUy. section 130 funds are 
apportioned to each state as a 10-percent set-aside of its Surface 
Trarvsportaaon Program funds. 

The second means of targeting railroad crossing safety resources is to 
focus the available dollars on the strategies that have proved most 
effective in preventing accidents. These strrregies include closing more 
crossings, using innovative technologies at dangerous crossings, and 
emphasizing education and enforcement Clearly, the most effective way 
to improve railroad crossing safety is to close more crossbgs. The 
Secretary of Transportation has restated FRA's goal of closing 25 percent 
of Uie nation's raifroad crossings, since many are unnecessary or 
redmdant. For example, in 1994, Uie .American .i^ciation of State 
Highway and Transportation Officials found that the nation had two 
railroad crossings for every nule of track and that in heavily congested 
areas. Uie average approached 10 crossings for every mile. However, local 
opposition and localities' unwnUingness to provide a required 10-percent 
match in funds i ave made it difficult for the states to close as many 
crossings as they would like, "̂hen closing is not possible, the ne.vt 
altemauve is to mstall tradiuonal lights and gates. However, lights and 
gates provide only a waming, not positK'e protection at a crossing. Hence, 
new technologies such as four-quadrant gates wiUi vehicle detectors, 
although costing about $1 nullion per cross'ag. may be justified when 
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accidents persist at signalled crossings. The Congress ha-, funded research 
to develop mnovative technologies for improving railroad crossmg safety. 

Although instaUing Ughts and gates can help to prevent accidents and 
fatalmes, it will not preclude motonsts from disregarding warmr.g signa^ 
and dnving around descended gates. Many states, particularly those with 
many railroad crossings, face a dilemma. TiMe 35 percent of Uie railroad 
crossmgs m Uie Umted Sutes have active w?jmng devices, oO percent of 
aU crossmg fatalities occurred at Uiese locations. To modify dmers 
behavior DOT and Uie states are developing education and enforcement 
strategies. For example, Ohio-a state with an active education and 
enforcement program-cut Uie number of accidents at crossmgs wiUi 
active warning devices from 377 in 1978 to 93 in l993-a 75.percent 
reduction Ohio has used mock train crashes as educational tools and has 
aggressively issued tickets to motorists going around descended crossmg 
sates In addition. DOT has inaugurated a safety campaign enuUed 
'Always Expect aTra:n.- whae Operation Life^ver, fric. provides supp<m 
and referral serMces for state safety programs.' 

DOT'S educational mitiatives are part of a larger plan to improve railroad 
crossing safet̂ •. In Jime 1994. DOT issued a Grade Crossing AcUon Plan, 
and m October 1995. it established a Grade Crossing Safety Task Force. 
The action plan set a national goal of reducfrig Uie number of accidents 
and fatalities by 50 percent from 1994 to 2004. As we noted in our report, 
WheUier DOT attauis Uie plan's goal will depenc* in large part, on how weU 
it coordinates Uie efforts of Uie sutes and raifroads, w-hose contnbutions 
to miplemenUng many of Uie proposals are criticaL DOT does not have Uie 
authontv to direct Uie states to implement many of Uie plan s Proposals, 
regardle'ss of how important Uiey are to achieving DOTs goal. Therefore. 
DOT must rely on either persuading the states Uiat implementation is m 
Uieu- best mterests or providing Uiem wiUi incentives for implementation, 
fri addition, Uie success of five ofthe plan's proposals depends on wheUier 
DOT can obuiin the reqmred congressional approval to use e.xisung funds 
in ways Uiat are not aUowable under cunent law. The five proposals would 
(1) change Uie method used to apportion section 130 ftinds to Uie states. 
( u s e <irface Transponation Program funds to pay local govemments a 
bonus to close crossmgs, f3) eliminate Uie requfrement for localities to 
match a portion of Uie costs associf'ed wiUi closmg crossmgs. 
(4) establish a .?I5 million program to encourage Uie states to improve rail 

•r.„,r,t rn • er s i cnvite not-for-profit organLZat.or; ixjpport^d by federal ind rxiro*) 
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comdors. and (5) use Surface Transportation Program funtiS to increase 
federal funding for Operation Lifesaver 

Fuially the action plan's proposals will cost more money. Secretary "ena 
has announced a long-temi goal of eUmmafin.-? 2.250 crossmgs where ti."-
National Highway System interacts Principal Hail Lines. BoUi systems arc 
vital to the nation's interstate commerce, and cloofrig Uiese crossmgs is 
generally not feasible. The altemative is to construct a grade 
separation-an overpass or underpass. This inioative alone could cost 
between $4.5 billion and $11.3 billion-a nujcr infrastructore mvesteient 

DOT estabiisheo Uie Grade Crossing Safety Task Fo«:e in the aftemiaUi of 
Uit Fox Rî  er Grove accident, intending to conduct a comprehensive 
national review of highway-raifroad crossing design and construction 
measures. On March 1, 1996. Uie task force reported to Uie Secretary Uiat 
-unproved highv y-rail grade crossing safety depends u^ on better 
cooperation, commimication, and education among responsible parties if 
accidents and fatalmes are to be reduced sigmficanUy.' The report 
provided 24 proposals for five problem areas it reviewed: (I) highway 
traffic signals that are supposed to be tiiggered by oncommg trains: 
(•') roadwavs where insufficient space is allotted for vehicles to stop 
between a road mtersection and nearby raifroad tracks; (3) junctions 
w here raifroad tracks are elevated above Uie surface of Uie roadway, 
e.xposing vehicles to Uie riok of getting hung on the tracks; (4) Ught rail 
transit crossuigs wiUiout standards for Uiefr design, waming devices, or 
traffic control measures; and (5) intersections where slowly moving 
vehicles, such as farm equipment, frequenUy cross Uie tracks. 

_ , Under the Federal Raifroad Safety Act of 1970, as amended, FRA is 
\ r i p r O \ - i n g T r a c k responsible for regulatmg all aspects of raifroad safety. FR.Vs safety 
C o f p t \ ' mission mcludes I) establishmg federal rail safety mles and standards; 

o) inspecting raifroads' track, signals, equipment, and operating pracuces: 
and 3) enforcfrig federal safety- rules and standards. The raifroads are 
pnnvnly responsible for inspectmg Uieir own equipment and faciliues to 
ea-ore comphance wiUi federal safety regiUations while FR.\ monitors Uî  
rjifroads' actions. 

V̂ e have issued manv reports identifying weaknesses in FR.A's raifroad 
safetv inspection and enforcement programs. For example, m Julv L-'W 
we reported on FR-A s progress m meeung the req iirements, set forth m 
the f-deral Raifroad Safety .AuUionzauon Art of I9S0, that FR.A submit tc 
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the Congress a system safety plan to carry out raifroad safety laws. The 
act directed FR-A to (1) develop an inspection meUiodologv- Uiat 
considered earners' safety records, Uie Iccauon of population centers, and 
the volume and type of traffic using Uie tiack and (2) give pnonty to 
mspecuotu uf Uack and equipment used to transport passengers and 
hazardous, matenals. The House report accompanymg Uie 1980 act stated 
Uiat FR.A should target safety inspections to high-nsk uack-track wiUi a 
high incidence of accidents and ityunes. located in populous urban areas, 
canying passengers, or transportfrig hazardous materials, fri our 1990 
report, we found that Uie frispection plan that FR.A had developed did not 
uiclude data on passenger and hazardous materials routes-two important 
risk factors, fri an earUer report, issued in .\pril 1989, we noted problems 
with anoUier risk factor-accident* and ixvjuries.* We found Uiat Uie 
raifroads had substantially unden-epotce.' and inaccurately reported Uie 
number of accidents and iA)uries and Uiefr associated costs. .As a result, 
FR.A could not integrate inspection, accident, and uyury data m its 
inspection plan to target high-risk locations. 

fri our 1994 report on FR.Vs track safety frispection program, we found 
Uiat FR.A had improved its Uack mspection program and that its sttategy 
for conecting Uie weakrtesses we had previously identified was sound. 
However we pointed out Uiat FR.A sUll faced challenges stemmmg from 
Uiese weaknesses Ffrst, it had not obtafried and incorporated mto its 
inspection plan site-specific data on two critical risk factors-Uie volume 
of passenger ai.d hazardous materials ti^c Second, it had not improv ed 
Uie reliability of anoUier critical risk factor-Uie raU carriers' reporting of 
accidents and usuries nationwide. FRA published a notice of proposed 
nilemakmg in .August 1994 on meUiods to improve rail earners' reportmg. 
fri Febmarv-1996. FR.\ reported Uiat it intended to issue a final mle m 
June 1996. 

To overcome Uiese problems, we recommended Uiat FR.A focus on 
improving and gathering reUable data to establish rail safety goals. We 
specifically recommended that FR.A esuiblish a pdot program m one ITLX 
region to gaUier daui on the volume of passenger and hazardous materials 
traffic and conect Uie deficiencies in its accidenL'fr\jury database. We 
recommended a pilot program m one FP.A region, rather than a nation^vid-
program, because FR-A had expressed concem Uiat a nauonwide progrxT. 
would be too expensl̂ •e. The House and Senate .Appropnations 

'RaUroad ja.'«v New .Keftoic^ Se^tA tct Effective rH.\ Sa.Vr, Inspection Proyon. 
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^ f ; ; ; ; ^ e commutes echoed our concems m its '̂̂ ^̂ ^ ^^^J^.^^P^" 
and directed the agency to report to Uie Committees by 
J^wTmtended to imp ement our recommendauons. In its .\ugust 99. 
esponse o the Comî ttees, FR.X -ndicated Uiat Uie pUot prograrn w^ not 

necesS^-. but it was Ukmg actions to correct the deficiencies m the 
^Sro^ccidencirviury database. For e.xample, FR.^ had avowed Uie 
S f r o S s to update Uie database usmg magneUc media and audited Uie 
reportmg procedures of aU Uie large raifroads. 

We also identified in our 1994 report an emergfrig tiaffic safety 
Drobtem--Uie indusuy s excess^e labeUng of track as exempt from 
?edeSl safety ^ d S L . Smce 1982, federal track safety f n d j ^ ^ ^ 
n o t ^ p S i S ^ u t 12,000 mUes of track designated by the m d u ^ as 
-excepted;- travel on such track is Umited to 10 mdes per hour no 
oaSenger service is allowed, and no trafri may canry more Uian fne cars 
S S t g ^ d o u s matenals. We found in our 1994 - P - r t ^ ^ ^ ^ ^ 
number of accidents on excepted track had mcreased ^^^^ 22m 19^ to 

1 oq 7 a 19>Dercent increase. Similarly. Uie number of track defects 
ued m F^:A lifpectioiT -̂ creased from 3,229 in 1988 to 6.057 ui l ^ 

However wiUi few exceptions, TRA cannot compel raifroads to correct 
^ese defec^ Accord îg to FR.A. the raifroads have appbed the excepted 
Sack ort̂ vision far more extensiv ely Uian envisioned. For ej^ple 
S ^ o ^ s 1̂  e transported hazardous materials through resident^ areas 
^exfepted trick or intentionally designated track as « « p t e d to avoid 
^ v S ? o complv wiUi mfrumum safety regulations. , 
F^Vmnounced a review of Uie excepted track provision with the mtent of 
^ r c h r g ^ FR.A Viewed Uie regulations as friadequate becaiise its 
;:::^c?o..Todd not wTite vio^Uons for excepted track and raUroads 
were not requfred to .rect defects on excepted track. 

FR.\ stated that changes to Uie excepted track provision 7 ° ^ ^ ° c c u r ^ 
S t ont^ r T r ^ g revisfrig all track safety standards, fri Febmary 
??A repotted t̂ tat the task of revisfrig track safety regulations wodd 
S e n up b> FR.VS Raifroad Safety .advisory Committee FR.^ noted that 

co^ictee would begm its work m Apnl 1996 but did not specif a 
£ f e fo^mpleting the fSal mlemakmg. The Congress had ongmâ y 
Sected i S . to complete its rulemakmg revismg track safety- standards b.. 
September 1994. 

ImproMTig Passenger 
Car Safen-

' T T ^ ' ^ ^ ^ ^ m i ^ ^ ^ ^ ^ ^ ^ ^ exammmg whether .Amtrak had 
eff;ctrproced.ares for inspecong, repainng, and mamtammg its 
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passenger cars to ensure Uieu" safe operation and wheUier FR.A had 
provided adequate oversight to ensure Uie safety of passenger cars. W e 
found Uiat .Amuak had not consistentiy unplemented its inspection and 
preventive maintenance programs and did not have clear cntena for 
detennining when a passenger car should be removed from service for 
safety reasons. In addition, we found Uiat .Amfrak had disregarded some 
standards when parts were not available or Uiere was insufficient time for 
repafr̂  For e.xample, we obsened Uiat cars were routinely released for 
ser-ice wiUiout emergency equipment, such as fire e.\tinguishers. As we 
recommended, .Amtrak established a safety standard Uiat identified a 
mfrumum tiireshold below which a passenger car may not be operated, 
and it implemented procedures to en-ure that a car wiU not be operated 
unless it meets this safety standard. 

In reviewing FR.A s oversight of pas.-enger car safety (for boUi Amtrak and 
commut or rail), we found Uiat FR.A had established few appUcable 
regulanons. .As a result, its inspectors provided UtUe oversight m this 
unportant safetv rea. For more than 20 years, the National Transportation 
Safetv- Board has recommended on numerous occasions Uiat FRA expand 
Its regulations for passenger cars, but FR.A has not done so. .As far back as 
1984 FR.A told the Congress Uiat it planned to study Uie reed for 
standards govemfrig Uie condition of safety--ritical passenger car 
components. 

Betw een 1990 and 1994, Gafri accidents on passenger rail Ifries tuiged 
betw een 127 and 179 accidents each year (sie app. 2). bi our 1993 report, 
we mafritauied Uiat FRA's approach to overseeing pa«ser gei car safety 
was not adequate to ensure Uie safety ofthe over 330 miUion passengers 
who nde commuter raifroads ?:tnually. We recommended Uiat Uie 
Socretaty of Transportation dfrect Uie FR-\ Adnunisfrator to study Uie 
need for establishing mfrumum criteria for Uie condition of safety<ntical 
components on passenger cars. We noted Uiat Uie Secretary should dfrect 
Uie FR.A .Admfriistrator to establish any regulations for passenger car 
components that Uie study shows to be advisable, takfrig ii.io account any 
intemal safety standards developed by .-Amtrak c. o:'-.<frs that pertam to 
passenger car components. However, FR.\ officials tcid us at Uie tune Uiat 
the agency could not mitiate the study because of Umited res lurces. 

Subsequentlv, the Sv̂ ift Rail Development Act of 1994 requfred FR.A to 
issue uutial passenger safety standards wiUun 3 years of the act s 

V\.-ntrak Safety \r.-trik Should 'jr-plemtm Mtnin>uin 5i .v 5tandar.is 'cr Paas«njtr Can 
,o.\u-RC"^*i-.W. iept il. lA'i 
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enacunent and complete standards within 5 years, fri 1995, FRA refened 
Uie issue to its Passenger Equipment Safety Workfrig Group consisting of 
representatives from passenger railroads, operating employee 
organizations, mechanical employee organizations, and rail passengers. 
The wortong group held its first meeting in June 1995. An advance notice 
of proposed mlemakfrig is expected in early 1996, and final regulations are 
to b - issued m Nov ember 1999. Given Uie recent rail accidents, FR-\ could 
consider developing standards for such safety<ritical components as 
emerg jncy windows and doors and safety belts as weU as Uie overaU 
crasĥ  w orthiness of passenger cars. 

fri conclusion, safety at highway-raUroad crossuigs, ttie adequacy of track 
safety inspections and enforcement, and ttie safety of passenger cars 
operated by commuter raUroads and Amttak wUl remafri important issues 
for Congress, HLA. Uie states, and the industry to address as Uie nation 
continues its efforts to prevent raU-related accidents and fataUties. 
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'Appendix I 

\ccidents and Fatalities at Public Railroad 
Crossings 1975-94 
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•Appendix U 

Passenger Rail Accidents 1990-94 
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11 c r^„-,,tn^t Administrator 400 Smanth SU S.W. 
LiSDepartrneni WMWnQton. D.C. 20590 
of TransporroTwn 

Padwol Railroad 
Admir.lstralion 

JAN 2 I «96 

The Honorable Dennis J . Kucuiich 
U.S. House of Representatives 
Washfrigton, D.C. 20515 

Dear Congressman Kucinich: 

Thank you for your letters on behalf of one of your constituents concerning radioactive materials 
beins shipped on ConsoUdated Rail Corporation (Conrail) trafris -.ear his home on Preston 
Avenue in Cleveland, Ohic. Your office asked us to identify the radioactive matenal (mciudmg 
radioactivity), the origin and destfriation ofthe shipments, the nujiiber of times Uus matenal was 
shipped over the ConraH Une through Ohio's 10th Disttict, the amount of radioactive matenals 
ttansported, and the nu.-Qber o^raiicars utihzed during Uiese shipments. 

Our frivestigation disclosed that the material is under the name "radioactive material, low specific 
activitv n o s ' Low specific activity means Uiat the material ha-, very low levels of 
radioacnviry The actual level of radioat̂ vity for these shipments is 1.85 tunes 10 to the nmUi 
oower Brcquercls. This level of radioactivity is generally emitte-: from namral ore matenals 
which are mmed from the earth. Accordfrig to the shipper's material feet sheet, these shipments 
pose no risk to persons handluig or transportmg Uie parkagings, ot Uae general pubhc. 

'I-he«c shipments orig-inarc iz. Boy-town, Pennsylvania and a.e tian.tportcd by highway to 
Scranton, Pennsylvania. From Scranton-, the shipments are frans-rorted by rail to Cisco. Utah and 
then by highway to Uie final destfrution is Blacding, Utah. 

About 40 000 pounds of radioactive material is placed in each fricsimodal box. Anywhere from 
two to t«; imennodal boxes are loaded on mdividual raiicars. From October 1997 unul 
January 16 1998 824 shipments (i.e., intermodal boxes) were trmsported on approximately 200 
raiicars thai passed through Cleveland. Ohio. TTie shipper mforais us that the final shipments are 
expected to leave Boyertovra on January 30. 



I appreciate your interest ui railroad safety and look fonvard to wotting with you on other 
transportation issues of importance to you and your constituents. 

Sincerely, 

Jolene M- Mohtoris 
Administrator 
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Nuclear Information and Resource Service 

(202)328-0002 fax (202)462-2183 

1424 16lh St NW Suite 601, Washfrigton, DC 20036 

Questions and Answers: High-Level Nuclear 
Waste Shipments 
Wliat is in a high-level nuclear waste cask? 

I^dUtcd fuel fron. commmla. -odcar utility opcrado- J ^ ' ^ P O - S f t S ^ D ^ ^ t l f t ^ " 
cor. make, th* f»«l over . ' - ^ ^ ^ ^ ^ . I ^ . ' ^ J ^ ^ ^ n radioactivity tbe 
projecu S5.000 -etric toan« by the d u ^ ^ r n e it, wiD tranrfer tkc Uability for 
Nudear A««. TV >kippii>« projp^. " J j ^ ' ^ ^ ' " ' " f J H ^ S S ^ or «««. of co . t i «« . Aippi-« to 
du, wuu from th. .«lear utilities to "^f^^Suy ayenft wffl Ute fad wiD -ove di«i 

generated. 

How dangerous is this stuff? 

Cns^^dC. irr^di-lC rector h^tha. ba, h«o 
in le« tiiM. thrte minut̂  ̂ ^ ^ ' ^ ' ^ l ^ ^ ^ ^ J ^ l ^ S j ' r ^ A * bn*« piece, of i«-iiun 

atom. rTlca«5heat th.t i s " e J " t ^ ' ^ i ^ S ^ r ^ S Z ^ ^ H ^ a>dc«.iu--137,.0«orc« 

of inteoKlv penetrating radiadoo. < ^ f r ' " ^ , 2 ^ « i^«^«tker ' i .ulk. C e t o can be 
coocentrale. in the mosck «d ^o.d. » " ^ ^ ^ ^ ^ ' ^ ^ - a y rteeire a. tate-e- *-e of « * « 
concentrated by food T l . tale-. 
thoojandj of times bisber than tbe coocentratw* m w i w 

fi«kHi oroducts il in linniediate daiiter to thooe eipo«d to o acddCB̂  

bomb thst destroyed Hiroshima Aaput 6,1945. 

WTiat about long term impacts? 
Aw.^r f« i i « t s like Dhitooiuffl diat WiU persst if released to the e .v iro^^ 

Each cask contains radio»ctivt dements ^V^*^*"™ ,74 ,U«ds of phitoninm. A total of ata»« 2 million 
of dnmsands of yean. An • > Y ! r , ~ J " ^ J ^ j ^ T . ^ ^ l i K S j Plltooi- i. wdH-own as a c«itino»e.. 
poandi of phm«ium WiU be B0bd«d 00 dK roaib â ^ 

t̂ .ttrr̂ rt̂ £û  
S L e d to dK «.̂ î Mlment by bdow r̂ound weapons t«ts, woridwMk. 

Is there radiation risk, even if there is no accident in my community? 
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Yes. Federal m«I«tkHi tlkms radladon to penetrate the lUddlntof tbe transport cask * « r ^ * * " " J T ^ 
L h i v S i - s ^ 2 meter, from the cask. TTiis would be comp.rdrie to a chest ^ T ^ X d ^ ^ 
! ^ L r ofdie Dublk WM dose to die cask. Traffic jams or ncps for Mint are sitnadons diat «»Mleadlo 

Ufetime exposure. 

WTiat is "Multi-Purpose Canister Base Case?" 

Ilmmes no i w reactors. Curtent reactor operations are projected to end In 2030. 

What about tbe Bottom Line-thc Economic Factors? 

£ ; 2 ; i ^ ! . ! S i I ^ r o 5 ^ ^ ^ t-d property marketabdity. and «Kl«ar liabiUty for d«e effects 

-^-dT^-rw^^^^ 
- S J ^ , " ' ' « e a n . t r a n . f e r r i ^ ^ 
' ^ ' I ^ . r h ; : ^ ^ J ^ ^ n ^ : ^ . L - ^ ^ -dean^p- w^d scar tbe sit. or 

qnhe a bhof radioactivity may 

Factoids: 

Total -Base Case" projected rail casks: 9^21; total truck casks: 6^17. IS^M casks total 

If Cooims Ufu die cap oo how much waste could go to aa "interimjtor^e site" " J ^ i - ^ " ' * 
S J ^ S ? K«.alU«dy tnKhs aro used, d«re would beo.erM.0OO shipments natKmwKle. 

An .>er««e raU car carries 174 pounds of plutonium. A trock cask carries X pounds of plutonium. 

Tbc shipment of M.0OO MTU of higb^od waste will aiso mo.e 1300,000 pounds of ptutoomm. 

testing, worldwide. 
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Tie total of tS,000 metric tonnes tbat Is to be shipped contains neaiiy 2 mflUon dmea more ce«ta« than tbe 

Hiroshima bomb. 

10/17/95 

f ytum to Dont Wâ ê America oace 
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Wo 
Report to Congressional Requesters 

July 199' R A I L 

TRANSPORTATION 
Federal Railroad 
Administration's New 
Approach to Railroad 
Safety 
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United States 
General Accounting Office 
Washington. D C. 20S48 

Resources. Community, and 
Economic Development Division 

B 275984 

July 23. 1997 

The Honorabie James L. Oberstar 
Ranking Democratic Member 
Committee on Transportation and 

Infrastructure 
The Honorable Robert E. Wise. Jr 
Ranking Democratic Member 
Subcomminee on Railroads 
Committee on Transportation and 

Infrastructure 
The Honorable Bruce F. Vento 
House of Representatives 

In response to your request, this report provides infomiation on operational and safety trends m 
Se railroad industry, and describes how the Federal RaUroad Admin.stration (FRA) has 
Responded to these^rends by developing a n.w partnering approach for improvmg safety on the 

nation s rail lines. 

As arranged with your ofHces. unless you publicly announce its contents earher, we plan no 
? ; r e dSibution of this report until 30 days after the date of this letter. At that tune, we will 
send copies of this report to interested congressional committees, the Sec re ary of 
Transponation. and the Administrator of FRA. We wUl also make copies ava.lable to others upon 
request. 

If you or your staffs have any questions. I can be reached at (202) 512-2834. Major contributors 

to this report are listed in appendix V. 

John H. .Anderson. Jr. 
Director. Transportation Issues 



Executive Summary 

— — — I n 1980 the Congress passed the Staggers Rail Act. which fostered 
P u r p o s e substantial changes ,n the railroad industiy. By 1995, fewer large freight 

railroads accounted for most of the indusiry s revenue and train miles. , \ i 
the same time, these freight railroads substantially reduced their 
workforce and t.'ack networks. In response, the Congress and ra.lroad 
labor have raised concerns that these changes in the industry could 
compromise safety. 

The Ranking Democratic Member of the House Committee on 
Transportation and Infrastructure, the Ranking Dernocratic Member of 
th.at Committee s Subcommittee on Railroads, and Representative Bruce F. 
Vento asked CAO to describe (1) relationships that existed beĵ veen 
operational and safety trends in the railroad mdustry frorn 1976 to 199D 
and (2) the Federal Railroad Admir.istration s (FRA) approach to .mprovmg 
safer, on the nation s raU system, CAO was not able to identify ariy d.rect 
relationships between operational and safety trends because of Imiitat.ons 
in ^e data that were availabie for the 1976 to 1995 period. Therefore, th.s 
report provides information on safety trends for the entire railroad 
industrv and describes how FRA has responded to both operational and 
safetv trends to develop a new partnering approach to irr.provmg safety or. 
the nation s rail lines. In addition, chapter 1 provides information on 
operational trends in the freight industry. 

• In 1995 the railroad industiy consisted of Amtrak (the nation s largest 
B a c k g r o u n d passenger railroad). 14 large freight railroads-^oUectively known as class 

I railroads-as well as over 600 regional and smaller railroads. The 
industry had changed significantly since the Staggers Rail .\ci made ,t 
federal policy that railroads wouid rely, where possible, on competition 
and the demand for ser̂ -ices. rather than on regulation to establish 
reasonable rates Prior to the act. several of the largest freight railroads 
were eaming a negative rate of retum on investment and at least three 
were bankrupt The deregulation contributed ̂ oĵ ânges m the 
composition and operation of the rail industiy From 1976 through 199D. 
the nVtion s largest freight railroads cut costs: increased the tonnage each 
tram carried and the distance this tormage was carried; dowmized the.r 
workforce and eliminated, sold, or abandoned thousands of miles of 
unprofitable or little-used track. 

Sine 1970 FRA has been responsible for regulating all aspects of _ 
passenger and freight raUroad safer, under the Federal Railroad Safer. -

CAO RCED 97 142 Rail Traruportat; 
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of 1970. as amended ' In that capacity, FRA prescribes regulations and 
issues orders that relate to railroad equipment, track, signal systems, 
operating practices, and those aspects of radroad workplace safety that 
pertain primarily to the movement of trains. The Occupational Health and 
Safetv Administration (OSHA) regulates those aspects of raUroad workplace 
safet̂ - that are tvpical of any industrial workplace. fR.\ also enforces the 
Haza'rdous Materials Transportation Act as it pertains to the transportation 
of hazardous materials by rail. 

Railroad safety has improved significantly over the past 20 years. Reported 
R e s u l t s i n b r i e r accident and injury rates are down 70 and 74 percent, respectively, from 

\976 levels Railroad industry representatives attribute the reductions to 
improvements made to the railroads' plant and equipment. However, labor 
representatives expressed concem that, despite this progress, heavier 
loads and increased traffic may adversely affect rail safety in the future 
Rail safetv data indicate that the progress in reducing accidents has 
slowed in recent years While preliminary data for 1996 show 
improvements in kev safety statistics, about 1.000 people die each year as 
a result of grade-crossing accidents and trespassing, 11.000 railroad 
emplovees are injured, and thousands of people are evacuated from their 
homes as a result of the hazardous materials that are released durmg tram 
accidents. 

FR.X instituted an important shtft in its safety program in 1993 to address 
safety problems in the rail mdustry. Rather than using violations and evil 
penalties as the primary means to obtain compliance with railroad safety 
regulations, FRA has emphasized cooperative partnerships with other 
federal agencies, railroad management, labor unions, and the states. The 
partnering efforts generally focus on the nation s larger railroads and have 
resulted in FRA inspectors conducting fewer site-specific inspections of 
the railroad industrv overall. While the preliminary data for 1996 show 
improvements, it is'too early to determine if FRAS new approach will 
sustain a long term decline in accidents and fatalities. In addition, FRA has 
allocated fewer resources to responding to concenis about the level of 
w orkplace injuries for railroad employees and radroad bridge safety 

- 9C4 r.^e.ji 3j,;rojd SJ.'T. Acr :f '.rO and 3ther fed*rai railroad safen,- staiutes *fr' 
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Principal Findings 

Safetv on the Nations 
Railroads Has Generally 
Improved 

- i I ^ ; ; r ; ^ ^ a t . o a s railroads has improved since 1976. although the 
mo!t rapid decrease in accidents occurred before 1987. FRA and industry 
officials attribute these improvements to advancements in technology. 
inc investment forused on a downsized infrastructure, and a more 
scientific approach towa'd reducing injuries. However, class I freight 
raUroads. which account for most of the industry srevet.ue and 

train mUes are now using fewer people, locomouves. and cars to haul 
moreTolage over fewer mdes of track. Ubor officials beUeve that these 
"hangesTn '^rations could lead to more rail collisions - d acadents as a 
Jesuit of greaVer congestion and fewer qualified employees to perform 
eSent-al maintenance. WTiile current safety trends are positive, .t .s 
uncertain how further advancements in technology or reductions m 
emplov-ment wdl affect safety in the future. 

\onet}-.e'̂ ss further improvements in safety are needed, since ,r.ore than 
^Soo people die each year as a result of fatal coUisions between cars and 
u-ains or as a result of trespassers on railroad property being struck by 
Ta n H a i ecus materials releases resulting from train accidents showed 
no dear trends between 1978 and 1995. Abo-t 261.000 P - P ^ e r e 
evacuated across the United States because of rail-related 'wa^dous 
materials releases occurting over these years. Concerns remain abou 
evacuations because the volume of chemical traffic mcreased by over 
one-third from 1976 to 1995. 

FRAs New Safety Strategy 
Involves Partnerships 

Beginning in 1993. FRA reassessed its safety program .o '.verage the 
acencv s Resources and established a cooperative approach that tocused 
on results to improve radroad safety. With rad traffic expected to grow 
Lough the remamder of 'he 1990s and beyond, FRA anticipated the need 
Z new approaches to enhance site-spec.f.c inspections. As a result, FR.. 
formalized'this shift with the establishment of three new '"'t.ativesTirs . 
^ 1994 FR.. took the lead . esponsibillty for coordinating the Department 
of Transportation s multi^gency plans to reduce fatalities at rail-highway 
c oss g? Second in 19C5 FRA fomially established the Safety Assurance 
and Compliance Program through wh.ch the agency works cooperatively 
"?h railr'oad labor afd management to identify-̂ and - - the rooî ^̂ ^̂ ^̂ ^̂ ^̂  
of svscemic problems facing the raiiroads. Third, m 1996. FRA "tabhshed 

Radroad Safety Adusoo' Committee to develop recommendations for 
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the agency's more complex or contentious rulemakings by seeking 
consensus among the parties affected by the rulemakings. 

It is too early to determine if FRA S collaborative efforts will produce a 
sustained decline in rad accidents and fatalities, FRA credits its 
grade (. rossing plan with contributing to a 19-percent drop in fatalities in 
1996 Whether tlie plan contributed to the decline is uncertain; Past trends 
indicate that the total number of raUroad fatalities declined by 34 percent 
from 1976 to 1983 (from 1.630 to 1.073) but then fluctuated within a range 
of 1.036 and 1.324 deaths between 1983 and 1995. FRA has implemented its 
Safety Assurance and Compliai ce Program with 33 railroads. This method 
has impnjved the safety on many large railroads, but Norfolk Souihem 
Corporation has refused to part cipate untU FRA substantiates safety 
problems at the .ailroad. With regards to the Advisory Committee, the FRA 
Adrr- nistrator has refen-ed seven major rulemaking tasks to it. While the 
committee has developed proposed regulations on track safety and radio 
communications standards, efforts to develop freight power brake 
regulations have encountered problems in the negotiations among FRA. 
radroad labor, and railroad management. 

To accommodate the new initiatives, FRA has shifted some of its resources 
away from site-specific inspections, which have historically served as FR.VS 
primary means of ensuring compliance with safety regulations. The 53.113 
inspections conducted in 1995 were 23 percent below the 68.715 
inspections conducted m 1994. As a result, a greater number of railroads 
are not receivmg mspections. and inspectors are conducting fewer reviews 
ofthe railroads' own inspection efforts. 

In addition, there are two important areas of railroad safety that FRA S 
collaborative approach does not systematically address: workplace safetv 
for railroad employees and the structural integrity of railroad bridges. 
While a 1978 policy statement by FRX provides guidance on which 
w rkplace safety issues FR.. and OSHA should cover, the rwo agencies' 
inspection presence on railroad property varies greatly, FRA routinely 
inspects the railroads' track, equipment, and operating practices. Ln 
contrast, OSH. inspectors visit railru-d property only in response to an 
emplovee or union complaint about working conditions or when 
i.nven!p, ' -v- ^ workplace accident. In Januar%- 1997. FRA revised its injur^ 
re " . ' i f i^ , y jirements to capture additional iriormation on workplace 
i;,\.r'<;3. i ...ludmg where an injury occurred, v.hat act.vity was being 
performed at the time, and what was the probable cause of the injury. 
According to FRV the new infonnation wdl provide beaer data for future 
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rulemakings Because these requirements only ^f^ntly became ef^ctive^ 
FR. has vef to accumulate sufficient data for analysis. Once sufficient data 
are coder ted. the agency wdl be able to detemiine the causes of the most 
frequent and serious injuries and focus efforts on cortective actions. 

FR. does not have regulations goveming the structural integrity of the 
100.700 railroad bridges in the nation. Instead, a 199o Statement of Agency 
Policv provides guidelmes for railroads to use for the fonnulation of the..r 
own bridge management programs. FRA inspectors do not cite specific 
defects for bridge conditions, nor do they recomme i violations, as they 
do for track, signal, or equipment problems. Instead, FRA inspectors call 
conditions to the attention of railroad bridge maintenance and engineering 
officials. According to FRA. Inspectors nonnally use infonnal procedures to 
advise radroad personnel of bridge problems. If a bndge condition 
presents a hazard cf death or personal injury, and the bridge owner does 
not correct the condition, FRA exercises its emergency authority to restrxr 
or prohibit tram operation over the bridge. The railroad industry agrees 
with FRA's policv that regulations are not needed to address issues related 
to structural conditions of bridges. Railroad labor officials disagree and 
note that bridge safety is equaUy as important as track safety, for wh.ch 
FR.. has regulations. 

Recommendations 
CAO recommends that the Secretary of Transportation direct the FRA 
Administrator to. in cooperation with the industry, where appropnate. 
(1) analyze injury data coUected under the revised reporting requirements 
to determine the workplace safety issues that lead to the most numerous 
or the most serious injuries; (2) in areas where efforts to obtam voluntarv 
corrective action do not address the causes of tnese injuries, consider 
developing regulations; and (3) use appropriate mechanisms, mcluding the 
Safer/ Assurance and CompUance Program, to ensure that a finding of 
potential structural problems on a bridge is properly adoressed by the 

bridge owner. 

Agencv Comments 
and CkO's Response 

CO provided a draft of this report to the Department of Transportation 
fno-^ for Its review and comment, c o met with departmental officials, 
including the FRA Administrator Deput:,- .Adr,.nistrator and ,Associate 
Adminis^ator for Safety The officials indicated that they agreed w.th 
rr.anv portions ofthe draft report s historical perspective but said that the 
report did not adequatelv refiect the more recent accomplishments and 
potential of the Safer. Assurance and Compliance Program. The officials 

Pa^€ S 
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said that this program represents a fundamentally new approach to 
working w ith railroads to ensure regulatory compliance and accelerate 
safety improvements. The officials explained that although old methods of 
encouraging regulatory comp!=::nce contributed to a substantial reduction 
in railroad accidents between 1978 and 1986, the agency had determined 
that further progress would require new approaches. 

FRA officials maintained that the Safety .Assurance and Compliance 
Program provides the tools to leverage its limited resources while 
achieving continued safety improvements. The approach was based on 
President Clinton's directive to federal regulatory agencies that inspection 
and enforcement programs be designed to achieve results, not 
punishment. The officials indicated that the program establishes a 
framework for FRA to work cooperatively with railroad management and 
labor to identify and solve key safety issues. The officials indicated that 
w hile the program provides new tools to further enhance raUroad safety, 
FRA will continue ro make full use of all the enforcement options at its 
disposal as necessary and has begun to focus on enforcement where it is 
most likely to reduce accidents, injuries, and hazardous materials releases. 
FRA officials produced statistics that they maintain demonstrate the 
program's substantial accomplishments during the 3 years since its initial 
implementation. Finally, whiie agreeing with two of CAO'S three 
recommendations. FR.. commented on CAD S recommendation that the 
agency consider developing regulations to address the issues that continue 
to cause the most numerous or serious workplace injuries. FRA officials 
said that the agency would limit its consideration of regulations to those 
areas that are related to train operations. 

In response to FRA'S comments. CAO included additional information on the 
accomplishments the agency s new rail safety program has achieved by 
highlighting safety statistics for 1993 through 1996 and providing detaded 
information on the successes with the Safety .Assurance and Compliance 
Program, CAO also included FR.'s performance goals for improving raU 
safety that illustrate how rail safety has improved since '993. However, 
reaching conclusions on FRA s new safety program by isolating safety 
improvements over the most recent 3-year period ignores past trends in 
railroad safer, Over the past 20 years, noteworthy reductions in railroad 
accidents, fatalities, and injuries were often followed by periods m which 
radroad safer.- subsequently worsened. .As CAO concluded, it is too early to 
tell if FR. s efforts will sustain improvements in railroad safety over an 
extended period of time Finally c o disagrees with FRA s contention that 
the agencv should limit its consideration of regulations to those areas chat 
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said that this program represents a fundamentally new approach o 
w<^king with railroads to ensure regulatory compliance and accelerate 
safety improvements. The officials explained that although old meOiods of 
encouragmg regulatory compliance contributed to a substantial reduction 
Tn railroad accidents between 1978 and 1986. the agency had detenn.ned 
lhat further progress would require new approaches. 

Fft. officials maintained that the Safety Assurance and Compfance 
Proeram provides the tools to leverage its limited resources while 
achieving continued safety improvements. The approach was based on 
President Clirton s directive to federal regulatory agencies that mspection 
ar.d enforcement programs be designed to achieve results not 
punishment. The officials indicated that the program «tabhshes a 
framework for FRA to work cooperatively with railroad -ĵ anagement and 
labor to identih and solve key safety issues. The officials indicated that 
while the program provides new tools to further enhance ra.lroad safety, 
p,^. will continue to make full use of all the enforcement options at its 
disposal as necessaiy and has begun to focus on enforcement where it is 
most likely to reduce accidents, injuries, and hazardous m- rials releases 
FR.. officials produced statistics that they maintain demon-jate the 

pro rair 's substantial accomplishments during the 3 year̂  smce its imtial 
imp'iementation. Finally, while agreeing with two of CAO s three 
recommendations, FRA commented on CAOS recommendation tfiat the 
agency consider developing regulations to address the issues that contmue 
to cause the most numerous or serious workplace injuries, FRA off.c.als 
said that che agency would limit its consideration of regulations to those 
areas that are related to train operations. 

In response to Ffi. s comments. CO included additional infomnation on the 
accomplishments the agency s new rad safety prc^am has achieved by 
hiet 'ighting safety statistics for 1993 through 1996 and providing detaded 
infonnation on the successes with the Safety Assurance and Compliarice 
Program, c o also included FRA S perfonnance goals for improving rad 
safetv thac illustrace how rail safety has impnjved since 1993. However, 
reaching conclusions on FRA s new safety program by isolating safety 
improvements over the most recent 3-year period ignores past trends in 
radroad safer. Over the past 20 years, noteworthy reductions m railroad 
accidents, fatalities, and injuries were often foUowed by periods in wr:c.. 
radroad safetv subsequently worsened. As CO concluded, it is too early to 
tell if FR. s efforts will sustain improvements in railroad safety over an 
extended period of time. Finally, c o disagrees with FRA - contention that 
the agencv should limit its consideration of regulations to those areas th.. 
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are related to crain operations, FRA would have matters related to non tnm 
operations under the pur̂ •iew of OSHA. But should rR.Vs analysis of 
workplace safety data show a preponderance of non train related injuries, 
the agency should not foreclose the need to consider regulations covering 
such injuries. Additional agency comments are included m chapter 3. FR. 
officials had additional technical and clarifying comments ihat CAO 
incorporated throughout the report, where appropriate. 
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Envtro«n«ntjl Pwteiion Fetoru*y 1997 

OfRc* of Uofiiie Scurecs 

^EPA Environmental 
Fact Sheet 

Environmental Benefits of Proposed 
Emission Standards for Locomotives 

Th9 Environrr.entai Protection Agancy (EPA) is prtsposing emission 
standanjs for oxides of nitrogen (NOn). hydrocarbons (HC). carbon 
monoxide (CO), particulate matter (PM) and smoke for newly manufactured 
and remanufactured locomotives and locomotive engines The prcposed 
standards will achieve approximately a two-third reduction in NOx 
em.issions and will reduce HC and PM emissions by half. 

Overview of Rulemaking 
EPA is proposmg emission standards for locomotives that wiU provide 
sigruficant emissioc reductions to help states comply with National Ambient 
.\Li Quality Standaris (NAAQS) for ozooc and PM. The proposed rule is 
expected tc be finalized by the end of 1997 and take effect in 2000. Since 
locomotive eaiijsions have not been regulated before, it was necessary for 
EPA to creaie a comprehensive program, including not only emission stan­
dards, but also test procedures and a full compliance program. Three sepa­
rate sets of emission standards are proposed, with applicability ofthe stan­
dards dependem on the date a locomotive is first m^ufacnu'cd. The first set 
of standards (Tier 0) arc proposed to apply to locomotives and locomotive 
cngmes originally manufacmred from 1973 through 1999. any time they are 
remanufactured in calendar year 2000 or later. The second and thi'd sets of 
standards fHcr I and Tier II) will apply to locomotives and locomotive 
engines originalK manofactured on or after January «, 2000 (Tier II stan-



dards will take effect cn January 1.2005). These locomotives »r»d locomo-
tive engines will aho be required to meet the same standards at each subse­
quent remanuftcturc. The Agency is also proposing a rigorous emission 
testing program to make sure thai locomotives comply with these standards 
for the life of the locomotive: -

Health and Environmental Concerns 
Most locomotives in the U.S. are powered by diesci engines. Thus locorao-
ti%es have sigmficant NOx enunisslons, as well as HC and PM emissions, all 
of which have significant health and environmenial effects. NOx is a major 
component of smog and acid rain. NOx emissions combine with HC in the 
atmosphere to form ground-level orooe, the primary constituent of smog. 
Ozone is a highly reactive poUuuut that damages lung tissue, causes conges­
tion, and reduces vital lung capacity, in additioa to damaging vegetatioa. 
Acid rain damages buildings and crops, and degrades lakes and streams. 
NOx also contnbutes to the formation of secondaiy PM. PM causes head­
aches, eye and nasal iniution, chest pain, and lung inflammation. Environ- . 
mental impacts of PM include reduced visibility and deterioration of build­
ings. 

Locomotive Emission Inventories 
Locomotive NOx emission arc estimated to represent about 4,7 percent of 
NOx cnussions from all mobile and stationar)' sources in the U.S. Locomo­
tive PM and HC emissions arc both estimated to represent less lhan one-
quarter of one percent of total national emissions. Thus, the focus ofthe 
proposed regulation is on NOx emission reductions. It should be noted that 
in some urban areas that have very high rail tiaffic, such as Chicago or El 
Paso. NOx emissions cn represent nearly one-tenth ofthe total NOx inven­
tory. 

Current National Locomotive Emission Inventories 

NOx 980.000 4.7 
PM-IO 24,000 0.1 
HC 58.000 0.2 



What Are the Environmental Benefits? 
When ftilly phased-in, the proposed emission standards will reduce NOx 
emissions from locomotives by nearly two-thirds, and HC and PM emissions 
by half However, they will also achicN-e very significant emission reductions 
in the near term. These reductions, which arc shown below, are being 
heavily relied upon by those areas that have very high rail traffic, as well as 
Southem California, which has moderately high rail traffic and very signifi­
cant air quality needs. To put these national NOx emission reductions into 
context, the 348,000 ton per year reduction expected in 2005 would be 
equivalent to removing about 20 million paseogcr cars from the road. In 
addition, NOx emission reductions will also lead to reductions in ambient 
concentraticns of secondary PM. It has been estimated that about 4 tons of 
nitrate particulate is formed from every 100 tons of NOx emined. Thus, the 
secondary P.M reduction expected in 2005 is about 14,000 tons per year. 

Projected National Emission Reductions (Metric Tom Per Year) 

Year 2005 2015 2020 
NOx 348.000 382.000 417.000 451.000 
PM 300 1.700 1 3.200 4.700 
HC 400 2.500 4.500 6.600 
Secondao' PNI' 14,000 15,000 17,000 18,000 

• Asjumei 4 tons of nitrate particulate tormtd te/ each 100 torn of NCx emined. 

Reductions from Existing Locomotive Fleet 
The fact that so much ofthe NOx emission reduction will come early in the 
program is due to the Tier 0 standards that apply to existing locomotives 
when they are remanufactured. These standards are a unique feature of this 
proposed regulation, and would represent the first time that EPA has regu­
lated the remanufacnihng ofan er-asting fleet on such a large scale. Such 
regulation ofthe remanufacturing process critical because locomotives ars 
generally rcmanufacnired fi\e to ten times during their total service lives 
(typically 40 years or more). Standards that would only apply to locomotivcn 
onginally manufactured after the effective date ofthe rule would oot achieve 
significant emissions .-eductions until those fumre locomotives replaced a 
significant number locomotives in the existing fleet. For the first 13 years of 
the program, the majonty of projected NOx emission reductions will be the 
result ofthe Tier 0 cmiision stamdards that apply to existine locomotives. 



Projected NOx Emission Redactions Fron Locomotives Manufactured 
Before and After January 1,2000 (MetricTons Per Year) 

Year 2005 2010 2015 2020 

TierO 
(Pre-2000 Locomotives) 275,000 234.000 194.000 153,000 

Tier I & II 
(Later Locomotives) 73,000 148.000 223.000 298.000 

For More Information 
Information on the proposed mle is available electronically via the EPA 
Intemet server via the dial-up modem on the Technology Transfer Network 
(TTN), an electionic bulletin board system (BBS). 

World Wide Web:h 'wvw.epa.gov/OMSWWW 

TTN BBS: 919-541-5384 (1200-1440 bps, no parity-, 8 dau bits, 
1 stop bit); voice helpline 919-541-5384. 

For funher information on the proposed mle. please write to: 

U.S. Environmental Protection .Agency 
Engine Programs and Compliance Division 
2565 Plymouth Road 
Ann Arbor, MI 48105 

or call: (313) 668-4333. 
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STATEMENT TO THE FEDERAL RAILROAD ADMINISTRATION 
SEPTEMBER 21,1997 

BY: 
WESTERN-EL.MWOOD-BEREA CORPORATION CWEBCO) 

Anita R Brindza, Executive Director 

Tbe Westem-Elmwood-Berea Corporation (WEBCO) is a twenty-three year oid 
industrial-based not-for-profit economic development corporation primarily serving the 
manufacturing and service base on the west side of Cleveland in the Berea Road/West 
ll?th Street area. The forty member group focuses on industrial retention and growth 
through strategies based in investment, vision, planning, cohesion and collaboration. 

The WEBCO membership is opposed to any decision by tbe Surface Transportition 
Board that will divert freight tntTw now being served by CONRAIL on tbe line that runs 
through the heart of the west side marufacturing district to the area ofthe airport and city 
of Berea. WEBCO does not support putting additional freight on tbe Westsbore line tbat 
runs through the heart of residential neighborhoods in Qeveland and the west suburbs. 

Receipt of raw materiab and shipping of finished products by WEBCO memben 
and other industrial plants is now virtually "invisible" to the residential population of 
Qeveland and its suburbs due to the availability of bdow grade or above grade track serv 
ice that CONRAIL provides. Most residents remain unaware of tbe large machinery, 
paper products, chemic;ils, sted, automotive components and other raw materials and 
finished products that are shipped weekly in and out ofthe west side via raiL 

If companies were forced into making a decision to only ship via truck, surface 
traffic would quadruple. For every rail car that now u utilized, it would take three to four 
tractor trailen to service the company's needs. Quadrupling truck traffic exponentially 
increases tbe liklihood of accidents throughout our area. 

In additioa to safety issues, it is critical to note that many of tbe WEBCO member 
companies have been in business more thaa 50 years and employ hundreds of Qevdand 
and Lakewood residents in good paying positions with full benefits. At a time when 
companies are attempting to compete in a global economy, forcing manufacturen to 
increase costs through higher shipping expenses 8''J perhaps longer shipping times only 
defeats our ability to remain competitive in the marketplace. When operating costs soar, 
businesses close, residents arc laid-ofTand tax doUars are lost. 
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OfFiCE (202) 371 9 5 0 0 

DONELAN, CLEARY, WOOD & MASER, P.C. 

ATTORNEYS AND COUNSELORS AT LAW 
SUITF 750 

I 100 New YORK AvENiJt. N W 
WASHINGTON. 0 C 20005-3934 TELECOPIER ( 2 0 2 ) 371 0 9 0 ' 

January 199S 

Via Hand Delivery 
Honorable Vernon A. Wiliiams 
OtTiee oi'the SLCiciary 
Surface Transporiation Board 
1925 K Street. N.W. 
Washinizton. D.C. 2()42.̂ -(H)()l 

Re: Finance Docket N(T~52?f)<ir A/o//V>// /c^r Leave lo File .Snpplenteni to 
Ctmnnents and Rctpu sis for Condiiions. 

Dear Secretary Williams: 

Plea- e liii-J enclosed tor tiliiiiz in the above-relerenced proceeding an original and 
twenly-rive (25) copies o\ liie Motion Tor Leave to l-ile Suf plement lo Commenis and 
lequesis tor Cvinuitions. suhmiued on behaif ot" The National Industrial Transportalion 
Leaeue. 

KNC1.0SUR1£S 
0124 532 

cc: All Parties of Record 

Respeclfuily suhmilled. 

iNicholas J. DiMiehael 
AiUirneys for The National Industrial 

1 ransportation League 

s4\ 

mcv. n' tho Secretary 

I I Part of 
I . J Pubic Record J 
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SURFACi: 1 RANSPOR I ,\ I ION Bi 

l-'inaiKC Dockci .No.^^TtitT 

csx CORPORA TION AND CS.X I RANSPOR I A I ION. INC.. 
NORFOLK SOI'IIIFIRN CORPORA HON AND 
NORFOLK .SOL! riii:RN RAILWAV COMPANY 

-CON I ROL AND OP::RATIN(; . LF:ASF:S/A(.RF;I MF:N'LS-
CONRAIL INC. AND CONSOLIDA U D RAIL 

CORPOR.VnON 

MO I ION IOR Ll AV K. IO ITLI 
Sl PPl.KMK.M IO C O M M I M S AM) R I Q l IS I I O K CONDITIONS 

.siil)niittt>(l <in hi'halfof 

THF. NATIONAL INDl SIKIAI IK ANSPOR IA HON I I A( ; i I 

The Nalionul liuluslrial I raiispt)rialion League (""Li-ague"") respecllullv 

requests leave to liie ilic attached Suppleiiieiil to its ConmieiHs and ReLjuest lor 

Conditions filed m this proeeeding on ' " 21, 1997. On Dceembei 12. 1997. 

the League entered into an Aureeine'ii -., n the Norfolk Southern Corpt)ralion 

("NS") and the CSX Corporation ("CS.X") regarding a number ot niaiters that the 

League had raiseti in its October 21 Convwents and Requesi Wn C onditions. l hal 

Agreement v/as submiltcil to the Board b\ NS and CSX on Deceniber 15. 1997. 

Amoni: '.̂ ihor ihines. the December 12 Asireemeni obliiiales the League to 

file a statement uith the Surface Transponation Board v\ iilulraw ing its request for 

conditions and supporting ihc transaction in all respects oiher lhan with icspcci lo 

matters direetl\ related to conditions retiuested b\ the League :ii page 6. Section III 

of its October 21. 1997 Comments and Requests for Conditions. Thus, this 



Supplement is filed to fulfill an obligation of the December 12 .Agreement; and lo 

specify those parts of its Comments and Request for Condiiions ihal are being 

withdrawn, and those parts lhat the League desires the Board still to consider.. 

In addition, since the December 12 Agreement seeks Board appnn al of a 

nurrber of its terms, the League desires to explain lo the Board the process by 

which the League entered imo this Agreement, and to present ils views as to why 

the December 12 Agreement is in the public inleresi. 

ITie League in the attached Supplement strictly limits its discussion to the 

December 12 Agi'ement. No pari\ will be prejudicci-l b\ the tiling ot this 

Suppiemeni. and the League believes that the Board s consideialit)n of this matter 

will be assisted by this discussion. Therefore, the League respectfully requesls 

leave to file the attached Supplement to ils Ociober 21. 1997 Copiments and 

Request for Conditions. 

Respe Jl fu 11 > subnn ited. 

Nicholas ..'./DiMichael 
Frederic L. Wood 
DONELAN, CLHARY. WOOD & 

MASI:R. P.C. 
I IOO New York Avenue. N.W. 
Washington. D.C. 2()005-.̂ 9.U 

,4.'V'/7/('y.v for The .MIIKHHII Industrial 
I riin.spiirliitii >n l.c'iii;iic 

January l . \ 199S 

Certificate of Service 

1 Lereby certify that 1 have on this 1 .̂ ih day of January 1998 seiA/ed a copy of 

the foregoing Motion for Leave to File Supple nent to Commenis and Reouest for 

Conditions on all parties of record, in accordance with the Rules ol Practice. 

- 2 -



Ms. Marcella M Szel 
• • 

CP Rail System Mr Richard H. Gross 
910 Peel Street 3801 Westchester Pike 
Windsor Station. Roon 234 Newtown Square. PA 19073 
Montreal, Quebec. CANADA H3C 3E4 

Mr Paui K, Biba Mr. Larry T. Jenkins 
For'̂ nosa Plastics Corp. ARCO Chemical Company 
9 Peachtree Hill Road 3801 West Chester Pike 
Livingston. NJ 07039 Newton Square, PA 19073 

Mr. Oscar J Abello Ms. Constance L. Abrams 
President Consolidated Rail Corporation 
"K" Line America. Inc. 2 Commerce Square 
535 Mountain Avenue 2001 Market Street. 16-A 
Murray Hil., NJ 07974 Philadelphia. PA 19101 

Ms. Tina Masington Mr. Jon^ithan M. Br:)der 
"K" Line America. Inc. Consolidated Rail Corp. 
535 Mountain Avenue Post Office Box 41416 
Murray Hill, NJ 07974 Philadelphia, PA 19101 

Mr Ronald J. Henefeld Mr. Edward B Hymson 
PPG Industnes, Inc. Consolidated Rail Corp. 
One PPG Place -- 35 East 2001 Market Street, 16-A 
Pittsburgh. PA 15272 Philadelphia. PA 19101 

Mr Carl W. Von Bernuth Ms. Anne E. Treadway 
Union Pacific Corporation Consolidated Rail Corp. 
Martin Towei Post U\';re Box 41416 
Sth and Eaton Avenues Philadelphia, PA 19101 
Bethlehem, PA 1&018 

Mr Richard J Ressler Mr. Bruce B. Wilson 
Union Pacific Corporation Consolidated Rail Corp. 
Martin Tower 2001 Market Street 
Sth and Eaton Avenues Philadelphia PA 19101 
Befhierem. PA 18018 



Mr Enc Hocky • Mr. Richard G. Slattery 
Gollatz. Griffin & Ewing AMTRAK 
213 West Miner Street 60 Massachusetts Avenue. N.E. 

Post Office Box 796 Washington, D.C. 20002 

West Chester. PA 19381 

Mr Charles N. Beinkampen Mr. Robert M. Bruskin 

DuPont Sourcing Howrey & Simon 

Brandywind Bjiiding 1299 Pennsylvania Avenue. N.W. 

Wilmington, DE 19898 Washington, D C. 20004 

Mr Douglas J. Behr M Joseph Guernen 
Keller & Heckman 4th Floor 

1001 G Street. N.W. 1331 F Street, N.W 

Suite 500 West Washington. D C. 20004 

Washington, D.C. 20001 

Mr Martin W. Bercovici Mr. Mark L Josephs 
Keller & Heckman Howrey & Simon 

1001 G Street, N.VV. 1299 Pennsylvania Avenue. N.W. 

Suite 500 West Washington, D.C. 20004 

Washington, D C. 20001 

Mr. Terrence D. Jones Mr. Charles W. Linderrnan 
Keller & Heckman Sth Floor 

1001 G Street, N.W. 701 Pennsylvania Avenue. N.W. 

Suite 500 West Washington, D C. 20004 

Washington, D C. 20001 

Ms. Leslie E. Silverman Mr S William Livingston, Jr. 
Keller & Heckman Covington & Burling 

1001 G Siicct. N W. Post Office Box 7566 
Su te 500 West Washington. D.C, 20004 
Washington, D C. 20001 

Mr. Edward Wytkind Mr. George W lyo, Jr. 
Transportation Trades Dept. Hogan & Hartson 

AFLCIO 555 - 13th Street. N.W. 
400 North Capitol Street, S.W. Washington, D C. 20004 
Suite 861 
Washington, D.C. 20001 



Ms. Rosemary H. McEnery Mr. Alan E. Lubel 
Howry & Simon Troutman Sanders 

1299 Pennsylvania Avenue, N W. 1300 Eye Street. N.W. 
Washington, D.C. 20004 Suite 500 East 

Washington. D C. 20005 

Mr Mark Schecter Mr. Michael Mattia 

Howrey & Simon Institute of Scrap Iron 

1299 Per.nsylvania Avenue, N.W. 1325 G Street, N W. 
Washington. D C. 20004 Sulie 1000 

Washington. D C 20005 

Mr. John R. Molm 

Mr. Michael N. Sohn Troutman Sanders 

555 -- 12fh Giiect, N.W. 1300 Eye Street, N.W, 
Washir.gton, D C 20004 Suite 500 East 

Washington, D C. 20005 

Mr. Ere Von Salzen Mr. William A. Mullins 
. .jgan & Hartson Troutman & Sanders 

555 - 13th Street, N.W 1300 Eye Street. N.W. 

Washing'on, D C. 20004 ,5uite 500 East 
Washington. D C. 20005 

Ms. Debra L Willen Mr. Mark H. Sidman 
Guernen, Edmond, et al. Werner, Brodsky. et ai. 

1331 F Street. N.W. 1350 New Yc-k Avenue. N.W 
Washington. D C 2C004 Suite 800 

Washmgton. D.C. 20005 

Ms. Jo A. Derochem Mr Richard H. Streeter 

Werner. Brodsky, et al. Barnes & T lornburg 
1350 New York Avtnue, N W. 1401 Eye Street. N.W. 
Suite 800 Suite 500 
Washington, D C. 20005 Washington. D C. 20005 

Honorable Paul H. Lamboley Mr. Michael Mattia 
Keck, Mahin & Cate Directcr, Risk Management 
1201 New York Avenue. N.W. Institute of Scrap Recycling 
Washington, D C 20005 Industnes, Inc. 

1325 "G " Street, N.W. 
Washington. D.C, 20005 



Mr. Richard A. Allen 
Zuckert. Scout, et al. 
888 -- 17th Street. N W 
Suite 600 
Washington, D C. 20006 

1 

Mr. Terence M. Hynes 
Sialey & Austin 
1722 Eye Street. N W 
Washington, D C. 20006 

Mr Johii M. Cutler, Jr 
McCarthy, Sweeney & Harkaway 
Suite 1105 
1750 Pennsylvania Avenue, N.W 
Washington, D C. 20006 

Ms, Enka Z. Jones 
Mayer, Brown & Piatt 
Suite 6500 
2000 Pennsylvania Avenue. N W. 
Washington, D C 20006 

Mr. John Edwards 
Zuckert. Scout, et al. 
888 -- l^'th Street. N W. 
Suite 600 
Washingtcn, D C, 20006 

Ms. Kathryn Kusske 
Mayer, Brown & Piatt 
Suite 6500 
20O0 Ppnnsylvania Avenue, N.W. 
Washington, D.C. 20006 

Ml r,obert P. Vom Eig'^n 
Hopkns & Sutler 
888 - 16th St eet N.W 
Washington, D.C. ^0006 

Mr. Albert B. Krachman 
Bracewell & Patterson, L L P. 
2000 K Street, N.W 
Suite 500 
Washington. D C. 20006 

Mr Roy T Englert, Jr. 
Mayer, Brown & Piatt 
Suite 6500 
2000 Pennsylvania Avenue, N.W. 
Washington, D C 20006 

Ms. Monica J. Paiko 
Bracewell & Patterson 
2000 K Street. N.W. 
Suite 500 
Washington. D C. 20006 

Ms. Krista L. Edwards 
Sidley & Austin 
1722 Eye Street. N W 
Washington. D C. 20006 

Mr. Andrew R Plump 
Zuckert, Scout, et al. 
888 - 17th Street, N.W. 
Suite 600 
Washington, D C. 20006 

Mr. Andrew P. Goldstein 
McCarthy, Sweeney 
1750 Pennsylvania Avenue, N.W. 
Washington, D C. 20006 

Ms. Alicia M. Serfaty 
Hopkins & Sutter 
888 -- 16th Street, N.W. 
Washington, D C. 20006 



Ms. Anne D. Smith 
White & Cane 
1747 Pennsylvania Avenue, N.W. 
Washington, D.C 20006 

Mr, Andrew T. Goodson 
Canal Square 
1054 - 31st Street. N.W. 
Washington, D C. 20007 

Mr Charles A. Spitulnik 
Hopkins & Sutter 
888 - 16th Street N.W 
Washington, D C. 20006 

Mr Edward D. Greenberg 
Galland. Kharasch 
Canal Square 
1054 - 31st Streei. N W 
Washington, D C. 20007 

Mr. Adnar^ L Steel. Jr. 
Mayer, Brown & Piatt 
Suite 6500 
2000 Pennsylvania Avenue. N.W. 
Washington, D.C. 20006 

Mr. Charies H. White, Jr, 
1054 - 31st Street, N.W. 
Washington. D C. 20007 

Mr Robert P Vom Eigen 
Hopkins & Sutter 
888 -- lDth Street. N.W 
Washington, 1? 20006 

Mr. Daniel Aronowitz 
LeBoeuf, Lamb 
1875 Connecticut Avenue, N.W. 
Suite 1200 
Washington, D C 20009 

R. L. Banks & Associates 
1717 K Street. N.W 
Washington. D C 20006 

Ms Linda K Breggin 
LeBoeuf, Lamb 
1875 Connecticut Avenue, N.W. 
Washington, D C 20009 

Mr Terry L. Claassen 
President, Corn Refiners Ass'n., Inc. 
1701 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

Mr. Michael F. McBride 
LeBoeuf. Lamb. Greene, et al. 
1875 Connecticut Avenue, N.W. 
Washington, D.C, 20009 

y.i Steven J Kalish 
N'cCarthy, Sweeney & Harkaway, P.C. 
1750 Pennsylvania Avenue. N.W. 
Washington, D C 20006 

Mr Paul M. Donovan 
' aRoe. Winn, Moermian & Donovan 
350C Idaho ,\v«;nue, N.W. 
Washington, D C. 20016 



Ms Betty Jo Chnstian Mr. Donald F. Giiffin 
Steptoe & Johnson Highsaw, Mahoney & Clarke 
1330 Connecticut Avenue. N W Suite 210 
Washington. D C. 20036 1050 - 17th Street. N.W. 

Washington. D C. 20036 

Mr Paul A Cunningham Mr. John D. Heffner 

Harkins & Cunningham Rei . Cross & Auchincloss 
1300 •- 19th Street, N.W. 1920 N Street. N.M. 

Suite 600 Suite 420 
Washington. D.C. 20036 Washi igton. D C 20036 

Ms Patricia E. Dietrich Mr. James M Guinivan 
Slover & Loftus Harkins & Cunningham 
1224 - 17th Street, N.W. 1300 - 19th Street, N.W 
Washington, D C. 20036 Suite COO 

Waslii.-igion, D C. 20036 

Mr Kelvin J. Dowd Mr. Richard B. Herzog 
Slover & Loftus Harkins & Cunningham 
1224 -- 17th Street, N.W. 1300 -- 19th Street. N.W. 
Washington, D.C. 20036 Suite 600 

Washington, D C 20036 

Mr Richard S. Edelman Mr. Thoma-1 Lawrence III 
Highsaw Mahoney Clarke Oppenheimer Wolff, et al. 
Suite 210 1020 - 19th Street, N W. 
1050 - 17th Street, N.W. Suite 400 
Washington, D C. 20036 Washington, D.C. 20036 

Mr. Marc J. Fink Mr. Johr LeSeur 

Stier & Blackwell Slover & i_ottus 
Suite 612 1224 -- 17th Street, N.W. 
2000 L Street, N.W. Washington, D.C. 20036 
Washington, D C. 20036 

Ms. Susan B. Gerson Mr. C. Michael Loftus 
Graham & James, L.L.P. Slover & Loftus 
Suite 700 1224 - 17th Street. N.W. 
2000 M Street, N.W. Washington. D C 20C36 
Washington, D.C. 20036 



Mr. Gordon P. MacDougaii Mr. Thomas A. Schmitz 
Room 410 The Fieldston Company, Inc 
1025 Connecticut Avenue, N.W. 1920 N Street, N.W 
Washington, D C. 20036 Suite 210 

Washington, D C 20036 

Mr. Marc D, Machlin Mr. Kevin M Sheys 
Pepper, Hamilton, et al. Oppenheimer, Wolff, et al. 
1300 - 19th Street, N W. Suite 400 
Washington, D C. 20036 1020 - 19th Street, N.W. 

Washington. D C. 20036 

Mr. William G. Mahoney Mr Samuel M. Sipe, Jr. 
Highsaw, Mahoney & Clarke Steptoe & Johnson 
Suite 210 1330 Connecticut Avenue. N.W. 
1050 -- 17th Street, N W. Washington, D C. 20036 
Washington, D C 20036 

Mr. Timothy M. Walsh 
Mr Chnstopher A Mills Steptoe & Johnson 
Slover & Loftus 1330 Connecticut Avenue. N W. 
1224 -- 17th Street, N W. Washington, D C. 20036 
Washington, D.C. 20036 

Ms. Michelle J Morris Mr Robert A. Wimbish 
Pepper, Hamilton & Scheetz Rea. Cross & Auchincloss 
1300 - 19th Street, N.W. 1920 N Street. N.W 
Washington. D C. 20036 Suite 420 

Washington, D.C. 20036 

Mr. Keith G. OBnen Mr. John D. Heffner 
Rea. Cross & Auchincloss Rea. Cross & Auchincloss 
1920 N Street. N W. Suite 420 
Suite 420 1920 N Street. N.W. 
Washi.igton, D.C. 20036 Washington, D C. 20036 

Mr John Will Ongman Mr David H. Baker 
Pepper, Hamilton & Scheetz Holland & Knight 
1300 - 19th Street. N.W. 2100 Pennsylvania Avenue. N.W. 
Washington. D C. 20036 Suite 400 

Washington, D C. 20037 



Mr. Michael Bressman 
Wilmer, Cutler, Pickenng 
2445 M Street. N.W. 
Washington, D C. 20037 

Mr. Michael A Listgarten 
Covington & Burling 
Post Office Box 7566 
Washington. D C 20044 

Mr. Sieven P. Finizio 
2445 M Street, N W. 
Washington. D C 20037 

Mr. Arvid E. Roach 
Covington & Burling 
Post Office Box 7566 
Washinr,,on, D C. 20044 

Mr. A. Stephen Hut, Jr. 
Wilmer, Cutler, Pickering 
2445 M Street. N.V\I. 
Washington, D C 20037 

Mr. Michael L. Rosenthal 
Covington & Burling 
Post Office Box 7566 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044 

Mr. Daniel K. Mayers 
Wilmer. Cutler. Pickering 
2445 M Street, N.W. 
Washington. D C. 20037 

Ms. Eileen 8. Stommes 
Post Ol ice Box 96456 
Washington, D.C. 20090 

Mr All M Stoeppelwerlh 
Wilmer, Cutler & Pickenng 
2445 M Street, N W. 
Washington, D C. 20037 

Honc.able Jerome Nelson 
Federal Energy Regulatory Comm. 
8S& ^irst Street. N.E. 
Washington. D C 20426 

Mr Scw-' N. Stone 
Patton, Boggs, L.L.P. 
2550 M Street. N.W 
7th Floor 
Washington. D C 20037 

Mr. Michael D. Billiel 
Antitrust Division 
Department of Justice 
325 -- 7th Street, N.W., Suite 500 
Washington, D C 20530 

Mr. J Michael Hemmer 
Covington & Burling 
Post Office Box 7565 
1201 Pennsylvania Avenue, N W 
Washington, D.C. 20044 

Mr. Roger W. Fones 
U.S. Department of Justice 
325 - 7th Street, N.W. 
Washington, D C. 20530 



Ms. Joan S. Huggler 
U S Departmeni of Justice Mr. J. Tucker 
Antitrust Division Post Office Box 25181 
32L 7th Street. N.W. Arlington, VA 22202 
Washington, D C. 20530 

Mr Robert L. McGeorge Mr. Peter 0. tslyce, jr. 
U.S. Department of Justice General Attorney 
Antitrust Division Department of the Army 
325 -• 7th Street. N.W. U.S. Army Legal Services Agency 
Washington. D C. 20530 901 North Stuart Street 

Arlington, VA 22203 

Mr. Joseph R. Pomponio The National Industrial 
Federal Railroad Administration Transportation League 
400 - 7th Street. S W., RCC-20 Suite 1900 
Washington, D C 20590 1700 North Moore Street 

Arlington, VA 22209 

Mr. Paul Samuel Smith 
Department of Transportation Mr. Thomao E. Schick 
400 - 7th Street, S.W. Chemical Manufacturers Ass'n. 
Room 4102, C-30 1300 Wilson Boulevard 
Washington, D.C. 20590 Arlington. VA 22209 

Mr. Larry R. Pruden Mr William P. Jackson 
Trans. Comm. Int'l. Union Jackson & Jessup. P.C. 
3 Research Place Post Office Box 1240 
Rockville, MD 20850 Arlington, VA 22210 

Mr. Tray Fauth 
Mr William W Whitehurst. Jr. G.W. Fauth & Associates 
12421 Happy Hollow Road Post Office Box 2401 
Cockeysville, MD 21030 Alexandna. VA 22310 

Ms. Constance H. Pierce Mr John T. Estes 
Constellation Companies Suite 400 
250 West Pratt Street 1029 North Royal Street 
Baltimore, MD 21201 Alexandna. VA 22314 



Mr. Peter J. Shudtz Mr. D. Michael tyiiller 

CSX Corporation American Electnc Power 

901 East Cary Street 1 Riverside Plaza 

One James Center Columbus, OH 43215 

Richmond, VA 23119 

Mr Robert J. Cooney Mr. Daniel R. Elliott 

Norfolk Southern Corp. United Transportation Union 

Law Department 14600 Detroit Avenue 

3 Commercial Place Cleveland, OH 44107 

Nortolk, VA 23510 

Mr. Robert S. Kompanty Mr. Clinton Miller III 

Suite 130 United Transportation Union 

720 Thimble Shals Vlvd 14600 Detroit Avenue 

Newport News, VA 23608 Cleveland, OH 44107 

Mr Gregory M. Vincent Mr. Ronald P. McLaughlin 

Tennessee Valley Authonty Brotherhood of Locomotive 

Lookout Place Engineers 

1101 Market Street 1370 Ontaio Street, Stand. Building 

Chattanooga. TN 37402 Cleveland. OH 44113 

Mr. E Calvin Cassell Mr.Richard E Kerth 

Eastman Chemical Company Champion Internationai Corp. 

Post Office Box 1990 101 Knightsbndge Dnve 

Kingspcrt, TN 37662 Hamilton. OH 45020 

Mr. Bruce A. Klimek 
Mr. Edward S. Chnstenbury Inland Steel 

400 West Summit Hill Dnve 3210 Watling Street 

Knoxville, TN 37902 East Chicago, IN 46312 

Mr. R L. Young Mayor Jeff Smith 

Amencan Electric City of Kendallville 
Power Service 234 South Main Street 

Post Office Box 700 Kendallville, IN 46755 
Lancaster, OH 43130 



Mr. James E. Hanson Mr. William R. Knight 
Dow Chemical Company Director, Fuel Services Dept. 
2020 Willard H Dow Center Wisconsin Power & Light Co. 
Midland. Ml 48674 Post Ottice Box 192 

222 West Washington Avenue 
Madison. Wl 53701 

Mr Larry B, Karnes Mr. Allen J. Vogel 
Transportation Building Minnesota Dept. of Trans 
Post Office Box 30050 Suite 925. Kelly Annex 
Lansing, Ml 48909 395 John Ireland Blvd. 

St. Paul MN 55155 

Mr. Ronald E. Hunter 
Mr. Thomas F. Jackson Cargill, Incorporated 
800 Lincoln Way 15407 McGinty Road West 
Ames, IA 50010 Wayzata, MN 55391 

Mr P. C. Hendricks Mr. Wayne C. Serkland 
UTU, State Legislative Director Canadian Pacific Legis. Service 
317 East Sth Street 105 South Sth Street 

Suite 11 Suite 1000 
Des Moines, IA 50309 Minneapolis, MN 55402 

Mr. Edwin C Jertson Mr Terry C. Whiteside 
Interstate Power Co. Suite 301, Mountain Building 
Post Office Box 769 3203 Third Avenue North 
Dubuque. IA 5200! Billings, MT .59101 

Mr. K( nt M. Raosdale Honorable Marc Racicot 
Interstate Power Company Governor's Office 
Post Office Box 769 State Capitol 
Dubuque, IA 52004 Post Office Box 200801 

Helena, MT 59620 
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January 22. 1998 

MA HAND D E L I V I : R \ 

Mr. Vernon A. Williams. Secreta y 
Surfdce Tran.sportation Board 
1925 K Street. N.W.. Seventh Floor — 
Washington. DC 2G423-0001 

Re: CSX Corp./Norfolk Southern Corp -- Control and Operating 
Leases .Agreement -- Conrail: Finame Docket No. 33388 

Dear Secretar\ Williams: 

Enclo.sed are the o: iginal and 25 COT"°". of the "Notice of Withdrawal of 
Counsel for Atlantic City Electric Company" for n the above-referenced proceeding. 
Also enclosed is a 3/5 " diskette containing the do . .utation in WordPerfect fonnat. 

Please date stamp and return the enclosed three additional copies via our 

messenuer. 

cc: .Ml Parties of Record 

Very truly yours, 

Michael F. McBride 
Brenda Durham 

Attornevs for Atlantic Citv Electric Company 



UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

•inance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, ir:C. 
1 NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

NOTICE OF WITHDRAWAL OF 
ATLANTIC CITY ELECTRIC COMPANY 

Atlantic City Electric Company hereby withdraws as Party of Record in this 

proceeding. We are also hereby witiidrawing our appearance as counsel for this party. 

Respectfully submitted, 

Michael F. McBride 
Brian D. O'Neill 
Bruce W. N.-ely 
Linda K. Breggin 
Brenda Durham 
Daniel Aronowitz 
Joseph H. Fagan 
LeBoeuf, Lamb, Greene & MacRae. L.L.P. 
1875 Connecticut Avenue. N.W.. Suite 1200 
Washington D C. 20009-5728 
Phone: (202) 986-8000 
Fax: (202) 986-8102 

Date: January 22. 1998 Attomeys for Atlantic City Electric Company 

^ In order to avoid 'xmfusion with earlier pleadings labeled "ACE. et al. -1 through 
atid -8 through -20." wt have numbered -7 and this pleading in sequence, even though 
submitted only on behalf of Atlantic Cî y Electric Company 
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NEFCO 
NORTHEAST C.-IIO rOUR COUNTY REGIONAL PLANNING & DEVELOPMENT ORGANIZATION 
969 Copley Road Akron, Ohio 4.''-320-2992 (330) 836-5731 • Fax (330) 836-7703 

Gayie Jackson. Chair Joseph Hadley, Jr.. Executive Director 

S ~7 

s 

JanuaiA' 22, 

MA HAND DELIN ERV 

Honoraole \ emon .A Williams. Secretary 
Surface Transportation Board 
Office of tht Secretarv' 
Case Centre 1 Unit 
ATTN: Finance Docket No .33388 
X l̂'s K Street. W . Room 
Wiishmmon. DC 20006 

Sacretary 

SUBJECT Finance Docket No 33388. CSX Corporation and CSX Transportation, Inc , 

Norfolk Southerr Corporation and Norfolk Southem Railway Co -Control and 

Operating Lea«.'S .Agreements-Conrail Inc an'̂  Consolidaied Rail Corporation-

Dear Secretarv V\ illiams 

Please find enclosed for filing in the above-captioned docket the original and twenty-five (2?) 
copies of a F^wtion to File Supplemental Comments and Supplemental Comments Also 
enclosed ar̂  a .3 .̂ -inch disk containing the text of these documents in WordPerfect 6 1 format 
sr̂ d certificates of sen ice 

This filing is made by the Northeast Ohio Four County Regional Planning and Developm. 
Organizanon (NEFCO) as a participant of record on behalf of METRO Regional Transit 
Authontv (METRO) The intent of the petition and supplemental comments i--" *o clarity 
misleading statements and characterizations included in the .Applicant:." Rebuttal The timing of 
the receipt ofthe .Applicants' Rebunal did not allow NEFCO to submit this filing sooner 
NFFCO s goveming board has established a procedure for the review and approval of commeiits 
to be filed with the Surface Transportation Board The Applicants" Rebuttal was not received in 
tim^ to allow a thorough review, to prepare .supplementa.) comments, and to gain approv al for 
submission by NEFCO's goveming board at its monthly m.̂ eung in mid-December .All entities 
in\oK ed in this filmg ha\c> worked in eamest to submit the pci.tion and supplemental comments 
immediatelv after their approval at the NEFCO Board s Januan.- meeting, which was held on 
Januarv 211'^«)8 

NEFCO has filed on behalf of METRO as a regional council representing Portage. Stark. 
Summit. :ind W avne counties and their local gov emments in northeast Ohio NEFCO assists its 
members and local communities by serv ing as a forum for regional economic and environmental 
issues, such as the creation of a commuter rail system, that have extensive benefits to the four-
counn area 

.-'art of 
.J Public Record 

Cooperation and Coordination in Development Planning 
among the Units of Government in Portage Stark Summit and Wayne Counties 



Honorable Vemon A Williams, Secretary 
January 22, 1998 
Page 2 

Copies of N'RTA-3 and MRTA-4 were servê l via hand delivery on the Honorable Jacob 
Leventhal and counsel for Applicants, and by first-class mail, postage pi?naid, on all parties of 
record, the U S Secretary of Transportation, and the U S Attomey General If you have any 
question." please contact me at (330) 836-5731. Thank you. 

Sincerely, 

Sylvia R Chinn-Levy 
Economic Development Planner 

Enclosures 
pc Hon Jacob Leventhal 

Counsel for Applicants 
All Parties of Record 
U.S. Secretary of Transportation 
U S Attomev General 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASE/AGREEiMENTS--
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING AND DEVELOPMENT 
ORGANIZATION 

on behalf of 

METRO REGIONAL TRANSIT AUTHORITY 

PETITION TO FILE SUPPLEMENTAL COMMENTS 
AND SUPPLEMENTAL COMMENTS 

Sylvia Chinn-Levy 
Economic D 'lopment Planner and Inier|ovemmental 
Review Coordinator 
Northeast Ohio Foui County Regional Planning 
and Deveiopment Organization 
969 Copley Road 
Akron, Onio 44320-2992 
(330) 836-5731 
Fiiing on behalf of METRO Regional Tra.nsit Authority 
£is a Panicipant of Record 

Robert K. Ptaff 
General .Manager, Sê  r-tar)-Treasurer 
METRO Regional Transu .Authority 
416 Kenmore Blvd. 
Akron, Ohio 44310 
(330) 762-7267 

r .ted: Januarv 21. 1998 

Charles Zumkehr 
Roetzel & Andress Co. LPA 
75 East Market Street 
Akron, Ohio 44308 
(330) 376-2700 
Counsel 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING AND DEVELOPMENT 
ORGANIZATION 

on behalf of 

METRO REGIONAL TRANSIT AiITHORITY 

PETITION TO FILE SUPPLEMENTAL COMMENTS 

Pursuant to 49 C.F.R. Section, 1117.1, Wortheast Ohio Four County Regional Planning 

and Development Organii;ation ("NEFCO") hereby petitions to file Supplemental Comments in 

support of its request for conditional operating rights in the above proceeding. 

NEFCO filed a Request for Condition on October 21, 1997.' Applicants' Rebuttal was 

not received until December 17, 1997. Upon receipt, the Rebuttal was immediately reviewed 

and a response was drafted. NEFCO would have filed its response immediately however it is 

a public agency which must comply strictly to its "General Policy Board" scliedule for approving 

any document to be filed. These Supplemental Comments were presented to the NEFCO board 

on January 21, 1998. its first meeting after the receipt of Applicants' Rebuttal. Upon approval 

from the NEFCO board, NEFCO immediately Federa! Expressed this motion to the Board. 

This motion is necessitated by the fact that new evidence became available to NEFCO 

after its original filing. It is also filed to clarify for the record inaccurate and misleading 

A copy of NEFCO's Request for Condition is attached hereto as Exhibit "A". 



statements made by the Applicants. As the Board recognized in Finance Docket No. 32760, 

Union Pacific Corp. - Control and Merger - Southem Pacific Rail Corp.. n 5? n. M (Decision 

No. 44 served August 12, 1996), commenting parties may submit subsequent evidentiary filings 

if new evidence becomes available to them. 

NEFCO received Applicants' F ebuttal on December 17, 1997. Applicants' Rebuttal and 

attached verified statements contain material evidence not available to NEFCO prior to its filing. 

Applicants addressed two issues in its Rebutta!- I) whether any potential harm exists and 2) 

whether the Board should impose conditions. As outlined in the attached Supplemental 

Comments, statements made in the Response establish in and of themselves both potential harm 

and the need for the Board to grant conditions to the mciger. 

Applicants assert that "future development of a proposed rail system should be the subject 

of negotiations between the interested parties, not the Board imposed conditions." Howtver, 

in the Rebuttal Verified Statement of R. Paul Carey-, it is stated that, "Conrail has declined to 

even entenain granting rzch rights." RVS Carey at 11. This and other statements describe the 

intent of Applicants in regards to the Hudson to Cleveland lme - in particular tlie refusal to 

grant operating rights. These statements are thus evidencj of potential harm and further 

establish the need for the Board to address METRO'S concem prior to approving the merger. 

As also noted in the Supplemental Comments, Applicants have opposed granting trackage 

rights to a party not requesting such rights. Applicants have confused the Greater Cleveland 

Regional Transit Authority with METRO. 

Therefore, in order to submit new evidence and to clarify the record, NEFCO 

- A ccpy of the verified statement of R. Paul Carey is attached hereto as Exhibit "B". 



respectfully requests that the Board grant this Petition to file Supplemental Comments relating 

to NEFCO's Request for Condition. 

Respectfully Submitted, 

Sylvia Chinn-l̂ vy 
Economic Pla-mer and Intergovernmental 
Review Coordinator 
Nonheast Ohio Four Coi nty Regional Planning 
and Development Organization 
969 Copley Road 
Akron, Ohio 44320-2992 
(330) 836-5731 
Filing on behalf of METRO Regional Transit Authority 
as a Panicipai:t of Record 

Roben K. Pfaft 
General Manager, Secretary-Treasurer 
METRO Regional Transit Authority 
416 Ktnmore Blvd. 
Akron, Ohio 44310 
(330) 762-7267 

Charfes Zunikehj: 
Roetzel & And/es»^o. LPA 
75 East Market Street 
Akron, Ohio 44308 
(J30) 376-2700 
Counsel 

Dated: January 21, 1998 
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MRTA-4 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

NORTIIEAST OHIO FOUR COUNTY REGIONAL PLANNING AND DEVELOPMENT 
ORGANIZATION 

on behalf of 

METRO REGIONAL TRANSIT AUTHORITY 

SUPPLEMENTAL COMMENTS 

Applicams summarily opposed requests for conditions from various parties by 

characterizing them as shonsighted, overly broad, and lacking in legitimate operational or 

economic concerns. These Supplemental Coimnents attempt to distinguish METRO'S request 

from those described by the Applicants and to point out the evidentiary statements contained in 

Applicants' Rebuttal which further support METRO'S Request for Condition. 

METRO'S request is anything but a shonsighted attempt to gain some type of windfall; 

rather it is a response to the potential harm to a joint-community project started over four years 

ago. As noted in the original request, numerous public and private entities have invested 

significant resources over the past four years for the purpose of developing a rail transportation 

system to link the cities of Canton, Akron, and Cleveland ("CAC corridor") in Ohio. 

Cooperating agencies have spent or appropriated almost $11 million for the development of 



commuter rail service. The Freedom Secondary and the Akron Secondary lines wert purchased 

from Conrail back in 1994. A contract has recently been drafted and will be executed within 

months for the purchase of the Sandyville Local line from CSX. It is anticipated that 

approximately 60% of the 62 miles of lines from Canton to Cleveland will have been purchased 

for the C.'vC project by April 3J, 1998. 

The Hudson to Cleveland rail line owned by Conrail was identified as a necessary lii k 

in this rail system long before the merger was ever announced. The Hudson to Cleveland 

mainline was identified as a key component to completing the commuter rail project, not simply 

"one option" as Applicants claim. A study conducted by URS in 1995 found that a comparison 

<.f options "favors the selection of the [Conrail] route..."' Considering the magnitude of the 

investment and the initial determination by the URS study, the failure to receive operating rights 

poses great potential harm to commuter rail efforts in northeast Ohio. 

In the request for condition, METRO explained its concem regarding the transfer of 

ownership. METRO had what it considered to be a working relationship with Conrail. 

However, the verified statement of Paul Carey, filed along v;ith Applicants' Rebuttal, sets forth 

a different scenario. In particular, Paul Carey stites, "Conrail has declined to even entertain 

granting such rights." RVS Carey at 11. Such a statement not only evidences a different 

position on the previous "working relationship", but also an attimde which causes METRO 

concern for the successful implementation and operation of commuter rail in Ohio. 

Applicants also set out an argument of why operating rights arc not practical on the 

Conrail line. According to Conrail "...this double track route has limited flexibility due to its 

• See the verified statement of Philip F,.sterak, Vice Presii'ent of Parsons Brinckerhoff Ohio, Inc., attached 
hereto as Exhibit "C". 



Automatic Block Signal System (ABS)." Applicants fail to point out that METRO has offered 

to invest in signals and even to purchase a right of way for constructing a third track. Again, 

these summaiy statements regarding the feasibility of granting operating rights evidence both 

potential harm and the need for Board intervention. 

Applicants conclude that they do not foresee a basis for granting trackage rights to RTA 

on this line. Carey refers in his verified statement to discussions he had with the General 

Manager of RTA. Although these discussions may have occurred, RTA is not the entity 

requesting operating rights. Conrail is confusing Greater Cleveland Regional Transit Authority 

with METRO Regional Transit Authority which are two completely separate public agencies with 

separate tax and service areas as defined by Ohio Revised Code Section 306.31. 

Carey's statement explaining the discussions is additional evidence supporting METRO'S 

request. Carey states that he indicated to RTA that "there was no point in unduly raising 

expectations for a Hudson Commuter service that neither party could then (or now) prudently 

foresee." RVS Carey at 12. In fact, numerous entities throughout northeast Ohio do pmdcntly 

foresee a commuter proj(;ct - so much so that almost $11 million has been invested ii its 

implementation. In addition, the Northeast Ohio Areawide Coordinating Agency''("NOACA") 

is conducting Phase I of a $1.5 million Northeast Ohio Commuter Rail Feasibility Smdy in 

ISTEA.' There is also an allocation of $2.0 million for a Major Investment Study (MIS) to 

evaluate the impact of commuter rail, specifically in the CAC corridor.* The MIS is not only 

' ' N O A C A lithe Metropolitan Piannmg Organization ("MFO") lor portioas of Cuyahoga. Medina. Lorain. Lake, and Geauga Counties. 

^Inter modal Surface Transportation Efficiency Act of 1991. Publ L. No. 102-240 (codified as amended at 49 U.S.C. Section 1601 
et seq ). 

''Sec, Fiscal Year (FY) 1998 Transportation Appropriations Act. H R. 2169. 105th Congress. (1997) (recently passed asaconfe.ence 
agreement by the House and Senate on October 9. 1997). 



proposed but will be conducted by the Metropolitan Planning Organizations, Regional Transit 

Authorities, and the Ohio Department of Transportation. 

Carey's verified statement sets forth the proposition thai tf "a determination is made that 

commuter operations wili cause unreasonable interference with freight operations, Conrail will 

not grant trackage rights for the commuter operations." METRO also desires to have a 

determination made based on reasonable analysis. Applicants' Rebuttal, however, indicates an 

unwillingness to negotiate reasonably. Although Applicants have not made clear its reasons for 

denying operating righis, the Rebuttal surely indicates an intention to so deny. Based on the 

foregoing statements made by Paul Carey, METRO has no security that its significant investment 

in the CAC corridor will be protected without the Board granting conditional operating rights 

in this proceeding. 

Obviously this project is not simply a request of a shortsighted opportunist, but rather 

a request from numerous entities attempting to protect a long term project identified as essential 

to economic development in northeast Ohio. As supported by the evidence submitted in 

NEFCO's request and by the additional evidence submitted in these Supplemental Comments 

significant potential harm exists if this Board does not take action and proceeds with approving 

the merger without conditions. 

WHEREFORE, NEFCO, representing its members' interests, on behalf of METRO 

Regional Transit Authority respectfully submits these supplemental comments in support of its 

request for conditional operating rights as a condition precedent .o the acquisition's approval in 

this proceedir 



Respectfully Submitted, 

Sylvia Chinn-Levy 
Economic Planner and Intergovernmental 
Review Coordinator 
Northeast Ohio Four County Regional Planning 
and Development Organization 
969 Copley Road 
Akron, Ohio 44320-2992 
(330) 836-5731 
Filing on behalf of METRO Regional Transit Authority 
as a Participant of Record 

Charles Zumkehr 
Roetzel & Andress Co. LPA 
75 East Market Street 
Akron, Ohio 44308 
(330) 376-2700 
Counsel 

Robert K. Pfaff 
General Manager, Secretary-Treasurer 
METRO Regional Transit Authority 
416 Kenmore Blvd. 
Akron, Ohio 44310 
(330) 762-7267 

Dated: January 21, 1998 
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FINANCE DOCKET NO. 33388 

CSX CORPOR.ATION AND CSX TR.ANSPORTATION. INC., NORFOLK SOUTHERN 
CGRPOR-̂ TION .AND NORFOLK SOUTHERN RAILWAY COMP.ANY 

-CONTROL AND OPER.ATING LEASE/AGREEMENTS-
CONTl-AIL INC AND CONSOLIDATED R.AIL CORPORRATION 
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ORGANIZATION 

on behalf of 

METRO REGION.AL TR.ANSIT AUTHORITY 
-OPER.ATING RIGHTS-

LINES OF CONSOLID.ATED R.AIL C0RP0R.AT10N 

REQUEST FOR CONDITION 

Ivia Cbiiin-Lc\y 
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Review Coordinator 
.Northeast Ohio Four Count>' Regioaal Planning 
aad Develcpz:ea: Orgaaizatica 
969 Copley Road 
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as a Panicipaat of Record 

Roben K. Pfaff 
General Maaag. , '"ecretan'-Treasurer 
METRO Regional Tra.asit .Vjuhorin' 
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Ĵcron. Ohio 44310 

(330) 76;-7:67 

Dated: October 21. 1997 

Charles Zumkehr 
Roerzel & .\adress Co. LPA 
75 East .Market Street 
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BEFORE THE 
SLHIFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

NORTHEAST OHIO FOUR COUNTY REGIONAL PLANNING AND DEVELOPMENT 
ORGANIZATION 

on behalf of 

METRO REGIONAL TRANSIT AUTHORITY 

REQUEST FOR CONDITIONAL OPERATING RIGHTS 
FOR THE METRO REGION.AL TRANSIT .AUTHORITY 

The Northeast Ohio Four County Regional Planning and Development Organization 

("NEFCO") is a regional council of local govemmental units in Portage, Stark, Summit, and 

Wayne Counties, Ohio, based at 969 Copley Rd., .Akron, Ohio 44320-5731, and panicipant of 

record in this proceeding. The METRO Regional Transit .AuAorit}' (".METRO") operates a 

countv'-wide mass transit system transporting citizens of Summit County within the Cleveland-

Akron-Lorain Consolidated Metropolitan Statistical Area ("CMSA") authorized by Ohio Revised 

Code secuon 306.31. METRO is a political subdivision of the state with all the powers of a 

corporation; its office location is at 416 Kenmore Boulevard, Akron, Ohio 44301-1099 and is 

served by NEFCO. 

METRO believes the proposed control and realignment of trackage oper<:tions in 

Northeast Ohio by CSX Corporation and CSX Transportation, Inc. (collectively, "CSX") and 

•Norfolk Southem Corporation and Norfolk Southem Railway Company (collectively "NS") will 

have serious impacts on future commuter rail operations in Ohio which could prohibit adequate 



public transportation absent condiiions to ameliorate this potential harm. Therefore, METRO 

opposes the merger-acquisition of the Consolidated Railway Corporation ("Conrail") by CSX 

and NS without a condition'for commuter ra.l cperating rights on what is currently the Conrail 

mainline connecting Cleveland and Hudson. Ohio. 

METRO has been actively pursuing a commuter rail transportation system to link the 

cities of Canton, .Akron, and Cleveland ("C.AC corridor") in Ohio. The Ohio Department of 

Tra;isportation ("ODOT") initially recognized the potential for economic growih and busiress 

dc;ve!opment through the construction of a commuter rail system in the C.AC corridor.* 

Paralleling the State's policy statement, a study conducted by LUS in 1995 identified the Conrail 

mainline connecting Hudson and Cleveland̂  as the "favor[ed]'' altemative rail line to connect 

the cities of .Akron and Cleveland. .Again in Januar>' 1997, ODOT recognized commuter rail 

sen ice in i'cS Major Investment Smdy ("NGS") of Interstate 1-77, affirming commuter rail service 

as a com.ponent' of the "preferred alternative" to reduce traffic congestion cn 1-77 between 

Canton and .Akron.̂  

Extensive resources are already invested in the CAC corridor; the Hudson to Cleveland 

mainline is a key component to completing this project. Cooperating agencies have spent cr 

'.METRO IS rrlying upon Boiri Dcci ion No. 33. served September 17. 1997, which provided a waiver of the fonnal responsive 
application process for conunuter rai sy stems cumndy operaang. .SfETRO requests L îii the Boinl offer instruction is to whit information must 
be rjtT.ined to gnr.: ccndisoi. ' ope-at;r.| rights for poitncil corrvn'jtir rail operations. 

^S'jtf Policy St2temem on Corrjnater Rail. Exztq?x frtjm: ACCESS OHIO. OHIC .*rt,T,77-MODAL STATE TRA.NSPORTATIO.M 
PL.A.V TO rriE YE.\R :o:0. Ohio Dcpi.-tmen: of Transporation. October 1993. p. 21. 

'SCATS >rETRO RTA-.AJGION GRE.̂ TER CLE%'ELAND RTA: AJamarive Implemenation Repon Ca-iton-AJtron-Cleve!ard via 
Kent.'V.'iLE. conducted by L'RS Consultants, October 1995. p. 3-r8. "In the context of Lhe project objectives, a co.Tipariscn of technical 
charactir.sacs favors t.he selection of Lhe route Hudson fot further considcation of Canion-Akroii-C!evela.nd commuter .-ail demo.istntion 
st.->ice' (emphasis i i i c i ) . Sec iliO. URS Sr^d), Figure 2, Rouie Via Hudson ^CR.CS.Vi. 

*Sre. n.5. In addilional to Lhe development of a com.-nui;.- rail system. Lh; .MIS rtport reconvnended Lhe addition of a genera! purpcse 
lane being added lo 1-77 in each direction. 

'See. "Inienate 77 Comdor .Major Investment Sm.y: Siark.'Sum.m:t Coun-ies,* Ohio Department of Transporiation. Office of 
p:a".;ng. preparrd ;a.-.ua.-y 9. 1997, p. 50. 



appropriated $10,726,627* for the development of commuter rail service. In addition, the 

Northeast Ohio Areawide Coordinating Agency'("NOACA") was appropriated approximately 

$1.5 million to conduct the NorLheast Ohio Commuter Rail Feasibility Smdy in ISTE.A.* There 

is currently a propcsed ai'.ocaticn cf $2.0 million pending in Congress fcr an MIS to smdy Lhe 

impact of commuter rail, specifically in the CAC corridor.' 

One of the proposed regional commuter rail routes in Northeast Ohio would operate on 

what is currently the Conrail mainline. METRO'S working relationship with Conrail will be 

dissolved as a result of the acquisition. According to the propcsed realignment, NS will have 

ownership rights tc this trackage. NS has been responsive to the invitation for dialogue 

conceming the use of this line for passenger service; however, in light of the magirmde and 

funds invested in this project, the absence of guaranteed Conditional Operating Rights would 

jeopardize the efficient implementation and operation of commuter r?il in Northeast Ohio. 

'Federal Highway Administranon's Surface Transporation Program ("FHWA STP') 
Freedom Secondary and FHWA STP (A.MATS) J 517,475 
Akron :-0Tdar> Purchase Price FHWA STP (ODOT) 394,297 

FHWA ST? (ODOT) 76.200 
METRO 71.658 
Sub-Total i 1,059,630 

CSX (Sandyville Local) FHU'A STP (SCATS) $ 1,000,000 
Purchas* AJocauon FTA Sec. 5309 992.500 

Sub-Total J 1,992.5'X 

Other Federal Approp. FY 96-Sec. 5309 $ 4,195.917 
For Sandyville Rehab FY 97-Sec.5309 3.475.580 

Sub-Toal $ i.C'i.'?-' 

Tota) JIO.726,627 

'.N'OACA is the .Metropolian Planrung Orgamzation ('MPO') for porriocs of Cuyahoga. Medina, Lorain, Lake, and Geauga Counties. 

"Inter-modal Surface Transporation Efficiency Act of 1991. Publ. L. No. 102-240 (codified as amended at 49 U.S.C. Secbon 1601 
et seq ). 

°See. Fiscal Vear \.FY) 1998 Transporation Appropriations Act. H.R. 2169, 105ih Congress. (1997) (recently passed as a conference 
agreement by the House and Senaie on October 9, 1997). 



WHEREFORE, NEFCO, representing its members' interests, on behalf of METRO 

Regional Transit Authoriry respectfully submits this requ(?st for conditional operating rights as 

a condition precedent to the acquisition's approval in this proceeding. 

Respectfully Submined,̂  

/ / 

4 ^ Sylvia Chiim-Le\7 CMrles Zumkehr^ 
Economic Planner and Intergovernmental Roetzel & Andress Co. LPA 
Review Coordinator 75 East Market Street 
Northeast Ohio Four County Regional Planning .Akron, Ohio 44308 
and Development Organization (330) 376-2700 
969 Copley Road Counsel 
Akron, Ohio 44320-2992 
(330) 836-5731 
Filing on behalf of METRO Regional Transit Authority 
as a Panicipant of Record 

Robert K. Pfaff 
General Maiuger, Secretar>'-Treasurer 
fvIETRO Regional Transit Authorit)' 
416 Kenmore Blvd. 
Akron, Ohio 44310 
(330) 762-7267 

Dated; October 21, 1997 
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I hereby cenify that on the 21st day of October, 1997, i ser%ed a copy ofthe Request lor 
Conditional Operating Rights for The METRO Regional T-ansit Authonty by first dass mail, 
postaî e prepaid, upon. 

Richard A .-AJIen, Esq 
Zucken, Scoun & Rasenberger, LLP 
8S8 Seventeenth Street, N W Suite 600 
Washington, D C. 20006-3939 

-Administrative Law Judge Jacob Leventhal 
Federal Energv Regulatory Commission 
SSS Fi-st Street. NT, Suite 11F 
Washi gton. D C. 20004-1202 

Paul .A Cunningham Esq 
Markins Cunningham 
1500 19th Street, N W , Suite 600 
Washington, D C 20002 

Dennis G. Lyons 
.Arnold & Poner 
555 12th St. N'W 
Washington, D C. 20004-1202 

Janet Reno 
U S. .Attorney General 
U.S. Dept. of Justice 
Tenth St. and Constitution Ave. N"\V 
Washington, D C. 20530 

Rodney Slater 
Secretary of Transponation 
U S. Dept. of Transponation 
400 Seventh St. SW 
Washi.ngton, D C. 20590 

Samuel .M. Sipe, Jr., Esq. 
Steptoe and Johnson LLP 
1330 Connecticut Avenue. N'W 
Waslungton, D C. 20036-1795 

and upon all other Panies of Record in this proceeding. 

Sylvj^ R. Chinn-Le%y f 
Northeast Ohio Four County Regional Planning 
and Development Organization 
969 Copley Road 
.Akron, OH 44320 



Exhibit B 
REBUTTAL VERJHED STATEMENT OF 

R. PAUL CAREY 

My name is R. Paul Carey and I am Ger.er'J Manager-Conirac^ f c Consolidated Rail 

Corporalion C Conran"). I have served in this capacity for over five years. In December 1990 

and throughout the year 1991 I held the posiiion of General Manager-Route Optimization in 

which my primar>' responsibility was to define and cCi upon opportunities to improve Conrail'.* 

network asset utiJizauon 'Jirough restructured operauons. hne sales. abandonme.~.LS and ether 

initiatives. Pnor to my appointment to that pesition. I was Conrail's General Manager-.Albany 

Division, a posiucn Lh?t I had held since 19S8. I have servea m the raiiroad industry for over 26 

years and have previously offered testimony beiore the ICC and the Surface Transportation 

Board. 

In Lhis verified statement I will respond to cenain issues raised in various Commenis submitted 

in Finance Docket .No. 33388, as follows: 

1) .Antrak, for cooperation on higher speed service between Detroit and Chicago; 

2) Meu-a, regarding its requesi to transfer conuol of a number of inierlockers in Chicago 
10 i t : 

3) Meu-o North Ccmrauier Railroad, regarding its desire to purchase Conrail's Souihem 
Tier Line oetA-een Suffem and Port Jervis; 

4) Congressman Jerrold .Nadler, proposing a freighi route using existing passenger 
railroad tunnels through Manhanan; 

5) New Jersey Transit ("NJT'). for cooperation on its proposed Light-rail Project over 
Conrail's Bordentown Secondarv between Camden and Trenton, .New Jersey; 

p-34 



6) Northeast Ohio Four County Regional Planning and Development Oreanizauon 
requesting a grant of trackage rights to METRO Regional Transit Authonty ("RTA'') for 
the Hudson to Cleveland comdor; ^ ̂  ; ior 

7) Southeastern Pennsylvania Transportation .Authority ("SEPTA"̂  ren-q-nc ^xt»nsion 
10 Its tracKage rights agreement. Com-ail relinquishment of dispatchins control on Trenion 
Line ana a proposal oi iight-rail ser̂ •lce on Hamsburg anu Morrisville Lines; and 

S) Scuir.em Tier West Regionai Pianmng and DeveloDmeni Board reo.rd,no Lh-
reaepiov-ment oi assets for uhe New York Department of Transportation (- .N^oV') . 

1- -Amtrak: Higher .Spffd Sendee ber>veen Dprr.-̂ ir .nn rn, .^.^ 

Notwithstandrng vanous statements in the press conce-ing .Amu-ak's professed mterest 

m higher speed passenger operations between Chicago and DeL'cit. Ccnrail has nerJ-.er 'oeen 

asked by .Amtrak. nor consented to. nor made any specific plans, nor developed any agreements 

v. iih .An-iL-ak that wo-uld permit higher speed passenger operauons over the Conrail-owned 

poruons of this .-cute (i.e. Cmcago-Pone: and Kalamazoo-Detroit). 

Should .Amtrak iniroGuce such plans to Conrail, Conrail would cooperate in negotiations 

with a view toward developmg temis lhat would satisfactorily protect the integnty of present and 

icoire freight operaiions without shL'̂ iing increased costs to Conrail. 

- -Meu-a: Transfer of Control of Inierlockpr«: 

Metra complains about delays e.xpenenced by its Southwest Service Comdor irains at 

-/.erlcckers m Chicago, includmg Lhe CP-518 interlocker controlled by Corrail. and 

> :̂?ests Lhat the delays are attnbutable to Lhe fact that the railroads coniroUmg Lhe mterlockers 

n 

i i i 

2 
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a.'-e biased in favor of their own trains and against .NIetra trains. Metra asks Lhe Boa.'-d to L'-ansfer 

conuol of the interiockers to it so Lhat its trains will noi be delayed. 

It IS wonhy of note in Lhis regard ihat at Lhe Englewood interlocker controlled by Meua. 

.Amtrak uams often are delayed. In .November 1997. for example. Amuak uains were delayed a 

total of 2 hours and 40 minutes at the interlocker. Carey E.xhibit 1. Under federal law 'jnuak 

has cispaic'ning priority. The deiay to .-Amuak's uams thus indicates that either Meua is not 

aiYorcmg .-Vmuak the prionty to which it is enuUed by law. or ihat certain delays inevitably occur 

even m the absence of a bias in dispatching.- Wnichever ihe reason. I do not 'oelieve that 

uansfemng control of L-.e Lnterbckers to Meua would promote Lhe smooLh flow of uaffic 

throueh Chicaeo. 
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3- Meuo Nonh Commute: Railroad: Purchase of Conraifs Southem Tier Line beiween 
Suffem and Pon Jervis 

In March 199". I .-.c:ii;ed DcnaJd N. Nelson. Lhe President ci Meuo .NorLh Commuter 

Raiiroad Company ("•MNCR") ol Conrail's position at ihai time regardmg the sale of the 

Souihem Tier Lme benveen Si'fi'em and Pen Jervis. .Although Conrail and MNCR had 

conversations on several occasions prior to March 1997, Conrail amo ume soliciied offers for 

the sa]e of the Souihem T:?r Line between Suffera and Pon Jervis, New York. Tnere was no 

a.e.'ee.T:eni. lei alone any cffer or acceptance frcm Conrail, for sale of this line segmenL 

Conrail's posiiion on the sale of the line segmeni has not changed since March 1997. To date, 

Conrai! ha: not furthered any discussions with MNCR on a possible sale of this portion of the 

Souihem Tier Line, and has no present plans to do so. 
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Coneressman Jerrold .Nadler: Freight rouif using existine passenger railroad lunnph 
throdgh .Manhattan 

The Inten-ention Petition of Congressman .Nadler and a nurr'ner of his colleagues 

proposes anew freig::. --.e direcuy along the Nonheast Comĉ or rail line, north and east from 

Newark. New Jersey usmg existing passenger railroad tunnels to and Lhrough .Manhattan. F.'cm 

wes to east, the line m question passes -hrough Lhe Be.̂ gen (Hudson; River Tunnels consi. ung of 

.• .0 single track -Tubes" leadmg mto .Manhattan frcn -̂ .e west L-.-cugh Penn Station in 

Manhaitan. and contmumg through the East River tubes to -Harold" interiockmg. the point 

•vvhere the .Amuak and Long Island Raiiroad routes diverge Long Island Citv. .New York 

. . . ,... i.c.^.iL uuiai Ljct.vvcjj .%e«<ii.\ aTij .sevv na\en mi-cuen f̂ enn Station, 

nor has there ever been any busmess justification to even consider such a method of operation. 

There are several operational and maintenance problems associated with using Penn 

S:-.ion ar.d the tunnels for freight service. Even a Imiied operation through the tunnels entails 

•..-e exposure to mcur prohibitive costs for apportioned mainienance and other charges. The only 

-ime Amuak can mamtain Lhe route ihrough the mnnels and Penn Staiion is at night The 

rcmplexm- of this infrastmcture is enonnous from any pe.-spective whether for mainienance of 

•--ackage chere are dozens of "slip switches"). elecLic uaciion (catenary and third rail 

•-hroughout). or signals (all the rouies are signaled). Additionally, while limited in number, 

P ŝenger uains dc operaie throughout the nighf Tnus, unlike most segments cfthe .Nonheast 

Ccmdor where multiple uacks and less complex mamienance allow a window for freight 

rations. Lhis is -ust not the case throughoui the tunnels and Penn Station ccmple.x. 

SI 

4: 
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.Moreover, Lhe Petition overlooks an early 1900's .New York City ordmance prohibiting 

the use of any intemal or extemal combustion locomotive in underground tunnels ' Thus, only 

elecuic locomotives would be permitted. Neither Conrail nor CSX or NS have any elecuic 

iocomoiives. 

Clearances through Lhis route a.'-e restncted (maximum permuted height is 14 feet 8 

inches, limited to a protlle only 3 I'eei wide at ihat height) so as to preclude the unresuicted 

operation of most conventional freight equipmeni cr any RoadRailers^ as operated by Conrail's 

Triple Crown su'rsidiar>-. .Amuak's own RoadRailer"̂  equipment of the same design, along wiLh 

Its b'Jevel passenger ecuipment. does not clear fcr operation via this route. 

. . - . IS 

2 - - S 

ar . i • 

•. .c-;csr t . i i s ẑ-z-y {zr.s .'.'e-* 'izr'K City Beard cf Aldemer.) 
.-•'.ts.-.pê  ICS r.sssi.-.g zo t.-.e prefect i ccnstructicr. ?e.".r. Station 
.-.z t.-.3 assc-ciated t-iuds:.-, i K r r t h ; a.id East River t'.;r..-;els) ?r. the 
:- z i t : ; . - . tl-.at the r a i l r t a d ass'jre i t that ' e l e c t r i c i t y or ether 
-prcved pover r.ct ir.vcivir.g cc.Ti.Lstic.'-.' w-uld always be used as 
: t i v e power." (pare.ntheses added) 

ichael B e z i l l a , ' E l e c t r i c Traction on the Pennsylvania Railroad 
lS95-l = 6o", .'ace 13. 

Pennsylvania State 'Jniversity Press, 1550' 

:- i _ : i c n , Mr. S e t i l l a r e p rinted {at Page 24) a cross-sectional ciagra.n 
t.-.e A-.erican Society cf C i v i l Engineers) of one cf the t-iudson Tubes. 

= iagra.-n was "as b u i l t " , showing th-» t h i r d r a i l - but not ths catenary 
-. -̂ -c-s l a t e r added i n the e a r l y 195J'.-> as part cf a cc.nversion to 
rr.ating-current ^traction^ (the t h i r d r a i l , hovever, has been retained), 
^."ich nas ser-.-ed tc f u r t h e r c o n s t r i c t overhead clearances w i t h i n the 

..-.e oasis cr e.:6ctric t r a c t i o n on th i s route was not l i r . i t e d 
tc the abcve-cited action by the New -ior:-: City Board c: Alderrr.en. 
In response to events culminating i n an accident m .Manhattan on 
Jan-.:ar-/ £, 1?::, -N'ev V^j-Vers p e t i t i o n e d t h e i r state l e g i s l a t u r e to 
take actic.-. to preve.-.t a recurrence cf the disaster. Bowing to 
c i t i t e n pressure, th'i l e g i s l a t o r s passed a law i n 19C2 vhich c r c h i b i t e d 
t.-.£ .10= or s t i i r . locor.ctives south o- the t-Jarien River a f t e r July 1, 1S08. 
(.0., at 2£) . Tiesel Icco-otives were not i.ntroduced -. i n t i l the 192C 

ex p - r i r e n t a l u n i t s ) , but the operating p r a c t i c e nas been to t r e a t 
:eraticn o: any cc.-rjiusticn Iccc.T.otive - stea.T. or di e s s l - as 

s 

isited. 
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Funhe^ora. A . . ak ha. necessanly obsened a nominal „ a . le„..^ „n„, of 18 e^s (a, a 

Of S3 fee, per ca.) a, a.d Oiio^.n Pe^ ...a.io.n. so as ,o -Cea,-- a..J no, in,pede „,he, 

• pa.-̂ ,e,- co.mo,e. and .,e.:,v passe„,er .oven.., . ...-c.., ,.-.:e..,ock,n.s a. each end of 

,he Penn Stacon platfo^s, An.v freigh, opera.ion would be subjec, ,o d,e sa„,e le„g,h 

),.ninaaons and -vcdd ,herefore be impracucal and uiefficiem. 

.At no time dunrf ~̂V vr'jrc a' j^r-^ir---r.-- -r, 
V . 1, / / ; r̂ at LL.ii.aii (19/9 to the present) 

has a credible proposal ever surfaced to suocest eiih- - h»np-- m K 
surest eiui.. _ b.nei.i to be gainea oy using this route 

;or freight operation, cr Lha' AJT^V --S- --rr • . 
- --̂ .1—'c, .w iena consent to such an undenaking. 

In addition, the î n̂ ited capacines of Amuak's route to and through Penn Station are rationed tc 

reconcile maximum safe passenger utilization (mterctty and commuter) w,ih a maintenance 

program ihai ensures a state of adequate repair. 

Tnese and other factors explain whv Conrail npv,». K.^ 
F ii> '-Dî 'Taii nas ne\er had reason 10 negotiate any 

«era,u,s protocols or devils. ,nc)ud,ng frequency of movemem. ume of day operaUons (or 

.•esmcuoos, and me lUce, fo, frei.h, .ovemen, ̂ oush ,he mnnels. Tl,e bes, use of U.s route has 

a.,d fo: :̂ .e movemen, of passengers. Info™^ expressions by .Amrrak ,o consider or 

- Jy (as opposed ,o ac, upon) proposals of ftis son merely reflec, Ae deference ,o fte opin,-ons 

some pubhc ofncals, upon whose suppon Amtrak depends. 
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between Camden and Trenton. .New Ipr^-v 

Conrail has had a balanced and am.icable business relationship with .NJT for many years. 

V̂e have worked with NTT in the development of many of its new sê •̂ices. mcluding its 

assumption ofthe Atlantic City services from Amuak (wh.ch require, 'vs use cf Conrail's Dclii: 

Bndge). the extension of commuter ser̂ •ice to Hackensiown .NJ. and NJTs continued lease of 

Conrail's Boonton Line (the unused Con.-aiI pomon. pending completion of ih.e .NJT .Montclair 

Connection). We have entered mto an agreement w:ih .NJT that contemplates the eventual 

separauon of our Nonh Jersey through freight operaiions on the est side of the Palisades (v:a 

Lhe .Marion Connection) from a new hght-rail passenger sysiem 'diat. when completed, will uuhze 

t:ne Conrail nght-o.'-way between Bayonne. Hoboken, along the east side ofthe Palisades, 

Ihrough the Weehawken Turmel and on to Secaucus. 

It should be no surpnse -diat Conrail and .NJT have been successful m establishmg and 

mamiain-ng an environment of mutual cooperauon. Conrail and .NJT were the parties to the 

Transfer Agreemeni dated September 1, 1982. in which the panies specifically recognized the 

need to provide for. int_r alia, NJTs future access to other, unspecified, ConraU r̂ iJ lines. It is 

my position ihat •J.e Transfer Agreement does not provide operatmg righis for non-railroad 

operations such as Lhe lighi-rail plan proposed by NJT. The tenns for access are set fonh undf.r 

the Trackage Rights AgreemenL as prescnbed in l̂ ,e Transfer AgreemenL This right of access 

Hrr.i'̂  NJTs operations, however, to those which "do not unreasonably interfere with freight 

•er^ue." [emphasis added] (see Transfer Agreemem 2.07 (bXD). Conrail, fonts pan, is 
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.;r>- similarly bound by a covenant ihat its access shall "r 
not unreasonably interfere with commuter 

operations" over NJT's lines, (id.. (b)(ii).) 

Tl.= provsions ofthe Trackage Righ-. Agreement dated Ocober 1. ,984 .inforce 

pventtng pnnc.ple that. w,.h respect toN.Ts us. o/addidon^ Conrat, rai, hnes. „ e 

. . . , _ . « y , „ , ^ „ , c . „ ™ , v . ; , . „ , , „ „ , „ , ^^^^^j ^^^^^^^^ 

Rights .Ag.'-eemeni, Sec. 2.04} 

NJT has indicated m iis Comments that it desires 

Secondary Track for light-rcil operations. This track, arr 

to appropriate Conrail's Bordentown 

Conrail m 1996 tc a shonline fc 
among others, was a candidate for sale bv 

ior contmued freight operaiions, but no sale was consummated At 

no lime did Conrati promise to sell ̂ e Boroentown Secondary Track to NJT, cr to any partŷ  

acung on behalf of NJT. I am personally familiar with the, 

sale. -After noticing some 1996 press 
• circumstances surrounding that line 

accounts touting a prospective NJT light-rail service over 

^e Bordentown Secondary Track. I called Bill Herkner (NJT', 

Special Projects and Conuact Administration) 

's Assistant General Manager, 

to .Jdvise him that no proposal for such service on 

the lme had been fonnally inuoduced to ConraiJ by NJT. In th ;̂ < 

some of NJT's consultanis were seekins 
. converst.iion, I did note iha. 

subjeci to the understanding this access 

l:ghi-rail service to us at a later time. 

12 access to oar propeny. and to this I had no objection. 

was necessary for NJT to inuoduce any proposal for 

8 
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Thi ough the summer of 1997,1 had no contact from NJT conceming ihe Bordentown 

Secondarv' Track, but I leamed thai NJT had initiated a meeting in .August wiih NS and CSXT to 

inuoduce a proposed operating plan and its suggested terms for NJT to obtain conuol ofthe line. 

,Ai a meeting in Mount Laurel, New Jersey on September 8, 1997. Frank Russo of NJT 

inuoduced the same plan tc Conraii ihat -vvas presented lo NS and CSXT the pnor month. At this 

meeung, ConraU explained to NJT the reasons why iis operaiing plan was not acceptable. There 

was. th°refore. no reason to discuss the proposed term sheet (prepared by iis consuliam) for NJT 

to acquue and conuol Lhe iine, and I said so at that September 8 meeting. Conrail's essential 

requirements for an acceptable NJT operaiion were set fonh in my letter dated September 22. 

1997 (Carey Exhibit 2) w.hich ccnftrmed Lhe substance of our earlier meeting. 

It IS Conrail's poruon ihat ilie inuoduction of light-rail operaiions raises extraordinarily 

difficult operating issues affecting access for freight operations, since it is well-accepted practice 

throughoui the rail indus'jy lhat. for safety reasons, freight operaiions must be eiiher physically 

separated (on separate Lracl:) or separated by scheduled "windows" from light-rail operaiions, 

wilh freighi operations t>-pically confined to limited hours of opeiation at nishL NJTs plan for 

the Bordentown Secondary would reduce Conrail s freight window to a shoner time interval than 

is currently needed and used, and would preclude inuoduction of future new services. In our 

view chis constitutes "unreasonable interference" wiih Conrail's ability to meei ils freight service 

cblisaiions. 

9 
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There are alternatives available to .NJT, includine constmcting dedicated light-rail uacks 

on the excess « d ^ of the nghfof-way. which could be utilized to mit.ja.e t̂ne ..pact of hght-

rati coeradons upon freigh, service (the righr-of-way was a, one ume a .cuble ,raclc for al! bu, a 

Shon segment i„ Burhngron. .Vev.. Jersey). ,„ keeping wtth our intenuon to cooperate with .vn" 

on Lhis project. Conrail met wiih .NJT on j : 

believes was a productive review of the 

ovember 7,1997, -.vhich resulted in what Conrail 

operating issues associated with .NJTs proposal. This 

n̂ eeiing w. s conducted with the express unders^dng ^at matters discussed would be 

confidentiaJ ar.d that we would be available for funher meetings as wa:Ta.nted. 

•Nonheast Ohio Fou: Cnnnr^- Pp^,^p,i s:-....,;̂ - -., , rv , , 
on - Hudson 

In detennining whether ,0 gra.-., .ackage nghts to a comn,u,er rai, agency to ope.-ate over 

conra., fre.ght hnes. Conr^ looks to ̂ e feas.btl.ty of both ft^tgh, and passeng- r opera.cns over 

^a, Hne. I ' a detenntnadon ts made that commuter operauons will cause unreasonable 

inreiference with freighi operations, Conrai] will 
no, gran, mckage righ« for the commuter 

operattons. 

Tne fretght operattons over d,e Conrat, mainline between Hudson and Cleveland are 

Sense, wtth a mature of tune-sensiuve intermoda, and mantfesl freigh, trains. so=e of whtch 

dweli on the Cleveland Ltne to ptck up and set out blocks of cars at .Motor Yard on a d^y basis. 

rroT. an operattonal standpoint, this double track route has hmt.ed fiextbiitw cue to tts 

10 
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Automatic Block Signal system (ABS) between CP Hudson and CP White, ahnost the entire 

route proposed for commuter service, which establishes a right-handed cunent of traffic and this 

limits the capacity of the line for movemenis " against the current" of uaffic. 

.A commuter operauon on this line wouid unduly mterfei-e w.Lh exisung freighi operations 

by increasing the need to move uaffic against the cunent and further would inuoduce momins 

and evening "windows" during which Conraii's use cf its Cleveland Line would be funher 

resuained. Tne imponance of this route to Conrail has escalated with the completion of the 

double-stack Pennsyivania clearance route, of which this hne is an integral parL .Accordingly, 

Conrai! does not foresee a basis fcr granung uackage righis ;o RT.A on this line. 

Conrail has never agreed, or been close to an agreemeni, to grant uackage righis between 

Hudson and Cleveland: in fact, Conrail has declined even to entenain granting such rishts. 

Conrail has made lhis weIl-knov\n to RTA, their consultants, the Northeast Ohio Four County 

Regional Planning & Development Organization, and other interested panies. 

As recently as Stpiember 1997,1 had conversations with Ren Tcber, General Manager 

a-.d Secreiary Treasurer of Lhe RT.A in which we discussed his interes'. in two "demonsuaiion" 

excursions over Conrail imes between Cleveland and Madison and/or Hudson, Ohio respectively. 

Conrail approved Lhe requc:' foi a Cleveland to .Madison demonsuaiion excursion, but declined, 

wilh emphasis, the request for an excursion from Cleveland lo Hudson. At that time, I noted that 
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n;s 

-Or.s 

there was no pomt m unduly 

panv̂  could then (or now) pnidenUy foresee. 

raising expectations for a Hud.son com 
commuter sen ice that neither 

In mv 
' ^ Conrail's General .Manager Cm, i 

Ĵ .ager-Ccnuacts 1 air. resDcvs'b'- - r •,• 
contractual relationshtp wt* .̂e s„u.,eas:e^ , ' ' " ^ " " ^ ^ 

' v-nnsvivania Tpin^n-,.,-... . 
C-r . . beheves „ ' ^ - - O ' (SEPTA), 

<ul c;d Sep l.A 
A have successfullv m a — -

^-ness relattonshtp under the.erms cf..eTr...r . . . ' ' ~ ' ^^''"^^ 

•-.Xage l̂ -̂hts A.-e..en, d-t . n ^=P'=-̂ er ,. .ogj - «-^t.e.m.eni dated Ociche-1, -opo 

Subsequent to the film a ofthe Anni- • 
= ĥe .Apphcation for conuol of Corrail by CSV . H K-C 

Pin:cip2ted in sev̂ raJ d̂ .r ^ ^ and NS. I 
.raJ discussions and meetings with ^FPT.^ 

^--:tio.nal issu-s and .1 . "^'^^^"^ 
—..dalLhoughnoteveo-issuehasbeenresolved-^ov 

conunue discuss'ons with SEPTA M . 
^EP^A. .Niy understandmg has been that the.. ,' -

ônndenoal. but to the extent n 

•ail remains available to 

I v̂iiJ address the i.ssues SLFTAh 
ecessan- tc reply to comm-ms f̂ lP c-n^ 

- - - n ^ .Jed by StPTAm this proceeding 
has raised. 

I have had discussions wtthBetn .̂d Cohen SEPT. • 

- - - - - . c B u s , n e s s a n d . d . b u p 0 . . r ^ " ^ " ' " ^ 
•-PD-.elopmen,,,„,ece„,monthsrega.-dinsan 
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extension of Uie current Trackage Rights AgreemenL but lia'Dility apponionment remams an 

unresolved issue and no agreement on an extension has been reached. 

.As to the quesiion of sunenderins to SEPT.A rish"; in d '̂̂ r̂ '̂ '̂ '̂ r — - A ' ;-,nc 

Conrail's own Trenton Line, ir a letter d.̂ ted October 20,1997,1 advised Mr. Cohen that not only 

was Conrail unwilling to do so. but ihai such invasive action by SEPTA was unnecessary for a 

number of reasons. One reason was that another .Assistant General .Manager of SEPTA had 

proposed to Conrail m 1996 to separate passenger from freight operauons on the Trenton Lme. I 

ananged to meet with .Mr. Cohen (and his associate) on Ociober 13. 1997, to review the 1996 

SEPTA pian wrji .Mr. Cohen (who was not with SEPTA at that time). 

SEPTA h-.s also sought to establish tenns for its prospeciive Cross County .Meuo and 

Schuylkill Valley projects, each of which is in a ve^' prehmmary stage of planning. We have 

been advised that either, or both, of these projects may involve the use of light-rail, as opposed to 

conventional commuier rail equipmenL Our understanding is that SEPTA, unable lo commit 

itself at this imrie, w-shes to protect the opiion tc inuoduce light-rail over these routes. 

For Lhe san-:e reasons I have set fonh in my reply to NJT's Trenton-Camden proposal for 

Conrail's Bordentown Seconda.7.1 believe the operaiion of such services upon the Conrail 

Mon:sviIJe L-.e cr Hamsburg Line (ihese are both vital main line anenes) could not be 

muoduced without undue and unreasonable inienerence with preseni and future freicht 
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operattons. Nothing in the 1982 Transfer Agreement conf, , 

SEPTA .he • . " " ' ° " " f ' ' ) -pon 

— nghtto ,r.oduce .tgh,.r. operattons on Co„r.„,„es. SEPTA Should, 
n ^ ~ C o n r a . l , attendance at the Sch, , , . „ V . , e y Metro m 

not 

consent. 
eeung. as evidence of tacit 

FinaUy, I find SEPTA' 
s request for a condibon pe.naimn 

2 to the Schuylkill Valley 

^nous. i 0 -die best of my knowledge. SEPTA 

route 

's 
to the so-called ":ive countv 

area of Pennsylvania, 

(between Philadelphia and Readme, p . . , 

open.tmg authonty IS presently mnited 

î amely: Philadelphia. .Nfonteomê - B-k- r -
- •-'^--^'C..ester, and Delaware Counties W e p.-.- • 

i '̂ anspcnatiOT .-̂ N-̂ 'r̂ n-n ".uem oi 
P nauon 00^0 on many subjects of mutual mte.-est. 

Am.endmentand Extension Of the Sou.he,.nT,=r Agree 
represenud Con,.aiJ in Lhe 

^ - j - i C J e l L f n i n -> . . . . . 

amended Section 2.2 of ihe so-

i3Dem dated December 13. 1990. I 

negouauons related to ^j^i-v ,r u- u • •^•^^•it 0, uhich, 
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called Souihem Tier .Agreement dated October 12, 1982 (and a.mended June 18. 1987). and 

which incorporated specific reference to the TCS WeUsville Agreement dated December 6, 1979. 

The TCS Wellsvilie .Agreement provided, among other things, for pcle line repairs and signal 

system improvemenis between Homell and Salamanca, NT. 

15 
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The essence of the December 13, 1990 Agreemeni was the suspension of through-freight e; 

uam service over the ponion of Conrail's Meadville Line beiween Homell, .N'T and Meadville, A 

P.A ("the Southern Tier Extension"). Therefore, there was DO longer any purpose to retain the S 

Traffic Conuol Signal System CTCS") on the .Meadville Line. Accordingly, the 1990 \^ 

Agreement states: "On or before December 31, 1991, Railroad [Conrail] wiU submit for approval ir. 

cf Lhe Co.mmissioner [of .New York Depanment of Transportation] a plan for 'die removal and 

reinstallation of State-owned materials elsewhe j on lhe Sou'diera Tier or fcr a project equivalent 

in value." During 1991.1 initiated several conversations with NTDOT and proposed several o: 

initiatives, including relocation of Conuol Point bungalows to a new TCS project between River Y 

Juncuon and Homell. or a TCS extension beiween Homell and Wavedy. NT. Both of these 1 CS se 

projects were on the Coorail Souihem Tier Line in New YorL Conrail also proposed that ih: 

NYDOT allow extensive rail, lie. and stjfacing programs that ve were planning for the Southem 

Tier Line lo satisfy this provision. I remember one conversation, where I had gone so far as to 

propose that NYDOT consider offering these materials lo the CP Rail Sysiem, which a", the time nu 

was undenaking a major rehabilitation of its newly acquired D&H Unes. All of these discus ions in 

took place in 1991. lo 

an 



'9. 

NYDOT's representative responded that for unspecified "political reasons" the only 

acceptable plan for redeployment of these assets, notwithstanding the express language of lhe 

December 1990 Amendment (allowing redeployment to be anywhere on the Southem Tier), 

would be for iliese asseis to be deployed (or another project of equivalent value te be undenaken) 

on the "Southem Tier WEST", ihat :s, Lhe .Meadville Line west of Homell. N'o investment 

elsewhere would be considered, irrespecuve of the language of the December 1990 AmendmenL 

As a result, Conrail expended substantially over SIO million of its own capital funds on lhe 

Southera Tier Line (without conmbution from NTT)OT or others), and the materials from the 

1979 Wellsvilie TCS project (as cued m Secuon 2.2 of Lhe 1990 Agreement) lhat were reusable 

in 1990 have remained in place. 

I-

I 
I 
* 

I 

Conrail's actions since 1990 have not been inconsistent with eiiher the 1979 Agreement 

wthe 1990 .Agreement. We have not abandoned any nortion ofthe Meadville Line in New 

York. I.Tstead. v. t entertained negotiauons wiih the so-called Southem Tier West group over 

several years wiui a view toward a sale ihat would otherwise provide for continued operaiion of 

this pan of the MeadviDe Line. Ihose negotiauons did not reach a successful conclusion. 

Finally. I would note ihau within the past two years, I uaveled to Albany to review a 

number of subjects with NYDOT, and had the pleasure of renewing contact with my counterpan 

in the 1990 negotiations. At lhe time nf that meeting, the question of our intetpreiaiion of the 

1990 Agreement was discussed and. wiihout waiving our rights in this regard, continued on with 

a.n amicable discussion of the then-pending sale negotiauons wiih the Souihem Tier West group. 
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VERmCATION 

I , R. Paul Carey, verify under penalty of perjury that J am General Manager -

Contracts Consolidated Rail Corporation, that I havr read the foregoing document and know 

its contenL«. and that the same is true and correct to the best of my knowledge and belief. 

Executed OP December 8, 1997. 

R. Paul Carfcy 
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Exhibit C 

V E R I F I E D S T A T E M E N T O F 
PHILIP G. P A S T E R A K , P .E . 

JANUARY 9, 1998 

I am Philip G. Pasterak, P.E., Vice President of Parsons Bnnckerhoff Ohio, Inc., in its 
Cleveland. Ohio office. I have provided professional services in rail planning, 
engineering, and operations for more than 16 years in Ohio, Michigan, New York, 
Virginia, and numerous other locations. 

I am submitting this statement in support of the position of the Nonheast Ohic Regional 
Planning and Development Organization on behalf of Metro Regional Transit Authority 
(MRTA) of Akron, Ohio, in response to the Applicants' Rebuttal of December 1997. 
Specifically, this pertains to Applicants' Rebuttal Section Xll "The Requests for Conditions 
Filed by Passenger Agencies Should Be Denied". 

As the author of a series of implementation and feasibility studies regarding this corridor, 
performed in 1995 and referenced by MRTA-1@2. I note lhat a relatively comprehensive 
public planning process was undertaken at that time regarding the Canton-Akron-
Cleveland corridor. The studies were sponsored by the Greater Cleveland Regional 
Transit Authonty. Metro Regional Transit Authonty (Akron), Stark County Area Transit 
Study (Canton), and the Ohio Rail Development Commission. An active Policy 
Committee including these and other public stakeholders (including the Metropolitan 
Planning Organizations and transit authorities from all three cities) considered the 
available data and selected the corridor via Hudson and the Conrail Cleveland Line as 
the preferred corridor for the service. This matched the studies' recommendation betted 
on my technical evaluation. 

The Applicants cite two reasons why the MRTA request for commuter rail operating nghts 
over what is now the Conrail Cleveland Line connecting Cleveland and Hudson (the 
"Subject Line") should be denied 

The first stated reason is that "...MRTA has not shown that proposed commuter 
operations in the geographical area encompassing the cities of Canton, Akron, and 
Cleveland will suffer any harm as a result of the proposed Transaction." The seccnd 
stated reason is that" .. future development of a proposed commuter rail system should 
be the subject of negotiation between interested parties, not Board imposed conditions." 

In fact, the proposed Transaction will increase traffic volumes on the Subject Line, 
causing harm to the ability to operate the commuter sen/ice under consideration. 
According to the Applicants' Operating Plan, traffic on the segment between Cleveland 
Drawbridge and CP White (line N-061) will increase from 12.5 to 29.7 daily trains. The 
segment between CP White and .Alliance (line N-064) will increase from 26.4 to 30.1 daily 



t''='ins. During consideration of the proposed commuter services, Conrail emphatically 
made the case that capacity on the Subject Line was sufficiently restricted so as to make 
the operation of any commuter trains practically impossible. 

Clearly, the increase in traffic proposed by the Transaction will have harmful impacts on 
the ability to operate this commuter sen/ice. making the issue appropriate for Board 
consideration. The effects of this impact are not dependent on the existence, or non­
existence, of a current agreement between MRTA and Conrail. 

It is not argued that Board action be the replacement in total for an appropriate 
agreement between MRTA or others and Norfolk Southern, the proposed operator of the 
Subject Line, regarding the terms ot commuter rail operation. As a condition to the 
approval of the Transaction, however, the Board should require that the proposed 
operator of the line and MRTA negotiate a mutually acceptable binding agreement to 
mitigate the impacts of the Transaction on the planned commuter rail service. 



VERIFICATION 

STATE OF .-f- ̂ hiKD ) 
) ss: 

COUNTY OF /^c- Y/;̂ >-.oc ,v ) 

Philip G. Pasterak, being duly swom, deposes and says that he 

has read foregoing statement, knows the facts asserted therein are true and that 

the same are true as stated. 

Philip 0. Pasterak 

Subscribed and sw|^ to before me this | day of 

Notary Public of 

My Commission expires: 

Raluc a I 
Notary Publk" 

' ominission Kvpir*'̂  .Ian. :n, 2<t(l(» 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Dockei No. 33-'?88 

CSX CORPORATION AND CSX I RANSPORTAl ION. 
NORFOLK SOUTHE'^N CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED R ML CORPOR/\TION 

TRANSFER OF RAILROAD ^INE BY NORFOLK SOUTHERN 
RAILWAY COMPANY TO CSX TRANSPORTATION, INC 

MOTION FOR LEAVE TO FILE COMMENTS UN 
NITL SETTLEMENT AGREEMENT 

The Chemical Manuiacturers Association ("CMA") and The Society of lhe Plastics 

Industr)'. Inc. ("SPI") respectfully request leave to file the attached comments on the agrecineut 

ente-ed between Applicants and the National Indu.strial Transportation, League ("NITL") on or 

about December 12. 1997 ihereinafter the "NITL Agreement"). 

This motion is necessitated by the facts that (1) CM.^ and SPI did not receive a copy of 

the NITL Agreement until after the December 15. 1997, due date for responsive comments, when 

it was served as part of Applicants' Rebuttal.' (2) it would have been con usmg and pointless for 

CMA and SPI to comment on the conditions originally sought by N i l L without taking into 

' The Agreement was filed as Appendix B in Vol. 1 of Applicants' Rebuttal. CSX/N..-176, 
pages P-768-P-774. 



account the changes to those conditions in the NITL Agreement, especially inasmuch as the 

NITL Agreement requires NITL to wi'hc'raw its previous request for conditions. e.<cept on one 

point. (?>) CMA and SPI believe that the intent of the Board's procedura' o;der in this case is that 

,'^ies have a fuil and fair opportunity to co.nnient on the conditions sought by other partita." 

and (4) CMA and SPI have reviewed the MTL Agreement and prepared the attached comments 

as quickly as possible following their receipt ofthe NITL Agreement. 

CMA and SPI in their atiached proffered comments do not respond to any po.iion ofthe 

filings by Applicants or others on December 15, 1997, except for the NITL Agreement itself 

Thus, CMA and SPI do not seek to file a "reply to a reply," or to comment on anything other 

than the conditions sought by NITL. as modified by the NITL Agreement. 

This motion and the atiached comments l.ave been served on all parties of record. CMA 

and SPI submit that, particularly in view ofthe short time that has elapsed since the December 15 

due date for comments on other parties' conditions, no party will be prejudiced by the filing of 

the proffered comments. 

Decision No. 12, served .luly 23. 1997. 
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For all the foregoing reasons, CMA and SPI respectfully request leave to file the attached 

comments on the NITL Agreement. 

Respectfully submitted. 

Martin W. Bercovici 
Keller and Heckman, L.L.P. 
1001 G Street. N.W. 
Suite 500 West 
Washington, DC 20001 
(202)434-4144 

Counsel for T he Society of the 
Plastics Industry . Inc. 

-Sr̂ ' 

Thomas E. Schick. Counsel 
Chemical Manufacturers Association 
1300 Wilson Boulevard 
Arlington. VA 22209 
(703)741-5172 

.̂ ŝ— 
Scott N. Stone 
Patton Boggs, L.L.P. 
2550 M Street. N.W. 
Washington. DC 20037 
(202) 457-6335 

Counsel for the Chemical 
Manufacturers Association 

Dated: December 23. 1997 
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CERTIFICATE OF SERVICE 

I hereby certify that I have, in accordance with the Board's decision^ in this proceeding, 

served copies ofthe foregoing Motion for Leave to File Comments on NITL Settlement 

Agreement this 23rd day of December. 1997. by first class mail upon all parties of record and by 

hand upon the following: 

Administrative Law Judge Jacob Leventhal 
Federa! Energy Regulator)' Commission 
888 First Street N.E. 
Suite 1 IF 
Washington, DC 20426 

Dennis G. Lyons. Esq. 
Amold & Porter 
555 12th Street. N.W. 
Washington. DC 20004-1202 

Richard A. Allen. Esq. 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 Seventeenth Street. N.W. 
Washington. DC 20006-3939 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
Suite 600 
1300 Nineteenth Street. N.W. 
Washington. DC 20036 

David A. Cobum. Esq. 
Steptoe & Johnson. LLP 
1330 Connecticut Avenue, NW 
Washington, DC 20036-1795 

Scott N. Stone 
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OrncE (202) 371-9500 TELECOPIER- (202) 371-0900 

WVCl-2 

DoNEi AN, CLEARY, WOOD & MASER, P.C. 
AT10RNEVS AND COUNSELORS AT LAW 

SUITE 750 

1100 NEW YORK AVENUE, N.W. 

WASHINGTON. D C. ?0005-3934 

December 18, 1997 

Via Hand Delivery 
Honor:iLle Vemon A. Williams, Secretary 
Case Control U'lit 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street. N.W. 
Washington, DC 20423-(i001 

Re: Finance Docket No. 33388 CSX CORPORAT'ON AND CSX TRANSPORTATION, 
INC.. NORFOLK SOUTHERN CORPORATION AND NORFOLK SOUTHERN 
RA/LWA Y COMPANY—Control and Operating Lea.ses/Af^reemetns—CONRAIL 
INC. AND CONSOLIDATED RAIL CORPCRATION 

Dear oocretary Williams: 

This will advise that West Virginia Coals. Inc. desires lo witiidraw from this 
proceeding. We requts' leave for thf Board's records to be amended to reflect this withdrawal. 

Should you have any questions concerning this request, please do not hesitate to contact the 
undersigned. 

Sincerely yours. 

Nicholas J. DiM(jfhael 
Anorney for We.st Virginia Coals, Inc. 

î NTERFD 
Off ice ot l he Secretary 

DFC 1 9 m 
|-7-| Part of 
L U Public Ro.^rd 
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T E R R V J C O N i G V - l O ' 

C O N I G L I O & U T H O F F 
A " S P O F E S S I O N A L L A W C O O P O R A T l O N 

IIO W E ^ T O . E A N B O U L E V A R D SUITE C 

LONG PEAJ>^; C A L T O H N I A 9 0 8 0 2 - . « 6 I 5 

T E L E P H O N E I 5 6 a l 4 9 i - 4 6 4 ' » 

T E L E C O P I E R ( s e a l 4 3 5 - 1 9 7 ^ 

E - M A I L carxUwCaaolcom 

' A L S O ADM.TTtc IN T M C 
DiSTB'CT O r C O L L M B I * 

December 15, 1997 

VIA FEDERAL EXPRESS 

1MEC 1 6 1997 

r -, i 
iOlic Racord 

Secretary Vernon A. Williams 
Office of the Secretary 
Surface Transportation Board 
Case Control Branch 
Attn: STB Finance Docket No. 33388 
1925 "K" Street N.W. 
Washington, D.C. 20423-0001 

RE: Finance Docket No. 33388 - CSX Corporation and CSX 
Transportation, Inc., Norfolk Southern Corporation and Norfolk 
Southern Railway Company — Control and Operating 
Leases/Agreements — Conrail, Inc. and Consolidated Rail 
Corporation 

our File No. 2'.12 

Dear Secretary Williams: 

Enclosed for f i l i n g please find an oricjinal, twenty-five (25) 
copies and a 3.5 diskette of The Rail Bridge Terminals (New Jersey) 
Corporation's Notice of Withdrawal from Proceedings designated 
RBTC-11. The Notice of Withdrawal i s saved on the disk i n 
WordPerfect 5.2 and Text formats. 

Please f i l e the enclosed and return a conformed copy to our 
office i n the enclosed self-addressed stamped envelc^je. 

Very t r u l y yours. 

'1 
Stephen N. Uthoff 

SMU:lme2 
Enclosures 



s 
BBVOSB THE 

SURTACE TRAMSPORTATIOll BOARD 

STB Finano* Dook«t Mo. 33388 

CSX CORPOBATZOM AMD CSX TRAMSVORTATZOM, 
MORFOLK S0U7HBRM CORPORATIOM AMD MO! 
SOUTHBRM RAZLMAY COMPIOnr — COMTROL 
OPERATIMO LEASES/AOREBMBMTS — COMRAIL, ZMC. 
AMD COMSOLZDATBD RAZL CORPORATZOM 

OK U 1997 ' RBTC-11 

MOTZCE OF WZTHDRAMAL FROM PROCEAnZMGS 

TO: THE SURFACE TRANSPORTATION BOARD AND TO ALL PARTIES OF 

RECORD: 

PLEASE TAKE NOTICE THAT The Rail-Bridge Terminals (New Jersey) 

Corporation hereby withdraws i t s Comments and Request for 

Conditions on Behalf of The Rail-Bridge Terminals (New Jersey) 

Corporation and Verified Statement of .4ark Schepp in Support 

Thereof filed in RBTC-9; withdraws as a Party of Record and 

participant in chis proceeding, and requests that i t be removed 

from a l l applicable proof of service l i s t s . 

DATED: December 15, 1997 Respectfully submitted, 

StfiMEN M. OTHdFF 
CONIGLIO & UTHOFF 
A Professional Law Corporation 
Attorneys for The Rail-Bridge 
Terminals (New Jersey) Corporation 
110 West Ocean Boulevard, Suite C 
Long Beach, California 90802-4615 
Telephone: (562) 491-4644 



CERTIFICATE OF TRANSMITTAL AHD SERVICE 

I hereby certify that I have thi s day served the foregoing 

document upon: 

Secretary Vernon A. Williams 
Office of the Secretary 
Surface Transportation Board 
Case Control Branch 
Attn: STB Finance Docket No. 33388 
1925 "K** St., N.W. 
Washington, D.C. 20423 

Administrative Law Judge 
Jacob Leventhal 
Federal Energy Regulatory Commission 
888 F i r s t St., N.E. 
Suite I I F , 
Washington, D.C. 20426 

Samuel M. Sipe, J r . 
David H. Coburn 
Steptoe & Johnson 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036 

Dennis G. Lyons 
iirnold & Porter 
555 12th St., N.W. 
Washington, D.C. 20004 

John N. A^annes 
Scot B. Hutchins 
Skadden, Arps, Slate, 
Meagher & Flom, LLP 
T440 New York Ave., N.W., 9th F i r . 
Washington, D.C. 20005 

Paul A. Cunningham 
Harkins & Cunningham 
1300 19th St., N.W. 
Suite 600 
Washington, D.C. 20036 



Richard A. Allen 
John V. Edwards 
Patricia Bruce 
Zuckert, Sccutt & Rasenberger 
888 17th St., N.W. 
Washington, D.C 20006 

And a l l Parties of Record in this proceedin^^, by mailing, 

fi r s t class, postage prepaid a copy to each sucb person. 

I declare under penalty of perjury under the laws of the 

United States that the foregoing is true and correct. 

Dated at this 15th day of December, 1997 at Long Beach, 

California. 

J^:0 ilJj 
LISA M. ELIAKEDIS 
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ISMl 

DONELAN, CLEARY, WOOD & MASER, P.C. 

OrncE <202) 371 9S00 

ATTOKNCYS AND COUNSELORS AT LAW 
sunt 750 

1 tO) NEW "'ORK AVLNUE. N W 
WASHINGTON. 0 C 20005-3934 TELECOPIER. (202) 371 0900 

December 15,1997 

Via ^land Delivery 
The Honorable V ^mon A. Williams 
Secretary, Surface Transportation Boar 
1925 K Street, N.W., Rm. 704 
Washington, D.C. 20423-0001 

0«,cw ofthe Se^.etary 

0€C 1 

0
—1 partoi ^ 1 
I J Public Rocoic I 

Re: Finance Docket No. 3338S, CSX Corporation and CSX 
Transportation, Inc.. Norfolk Southern Corporation and Norfolk 
Railway Company—Control and Operating Leases/Agreements— 
Conrail Inc. and Consolidated Rail Corporation 

Dear Secretary Williams: 

On October 21,1997, Inland Steel Company filed "Comments and Request 
for Conditions" in che above-referenced proceeding. As a result of recent 
discussions with Norfolk Southern Corporation ("NS"), Inland Steel CoTnnany 
hereby withdraws its request for Conditions Numbers 1 and 3,̂  and exp̂ esŝ ;s 
its support for the acquisition of Conrail by CSX Corporation ("CSX") and NS 
with the exception of Inland's request to the STB to impose trackage rights over 
the Indiana Harbor Belt Railroad to facilitate direct NS access to Inlan Steel's 
Indiana Harbor Works facility located in East Chicago, InHiana (Request for 
Condition Number 2). This condition specifically stated: 

^ Withdi-ivvn Condition Number 1. "NS and CSXT shall agroc to provide singic line or run-
through service from NCW to ISC customers in Kenton, Ohio and Ind'anapolis, Indiana, along with 
detailed operating plans which ensure the continuation of the service tnal 'iz currently being provided 
from NCW to Kenton, which replicates the service planned for the NCW to Indianapolis lane. Service 
shall be provided at rates specified in the current single line contract with CR. As the carrier di-ectly 
servicing the ISC joint ventures, NS shall manage the single line or run-through service. 

Withdraw Condition Number 3. "The full set of conditions advocated by The National Industrial 
Transportation League in its filing to the STB in this proceeding shdll be adoptcxl as conditions to the 
joint acquisition of CR by NS and CSXT. 



Letter to The Honorable Vernon A. Williams 
December 15,1997 
Page 2 

"NS shall be granted trackage rights to directly service ISC's IHW, 
at trackage fee levels which shall allow NS to effectively compete for 
traffic originating from and destined to IHW." 

Sincerely, * 

iyi( Nicholas J. DiUichael 

Attorney for Inland Steel Company 

4896-030 
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W I L U ^ L. SLOVEB 
c. MicBAKL Lorrus 
OONALO O. AVBBT 
JOHN a. LB SBCB 
• BLVIM J. OOWD 
•OBBBT O. BOBk'NBBBO 
':HRISTOPBBR A. .-̂ ILLS 
FBANK J. PBBOOLIZZI 
ANDBBW B. KOLBSAB III 

S L O V E R & L O F T U S 
ATTOBBBTB AT LAjr 

taS4 aBVBITTBBKTB VTBBBT. N. W. 

WABHWOTOM, D. C. BOOOO 

December 10, 1997 

BY HAND DELIVERY 

The Honorable Vernon A. W:. H i ams 
Secretary 
Surface Transportation Board 
Case Control Branch 
ATTN: STB Finance Docket 33388 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

tNTEBED 
Otlica of tho Secrata'y 

DFC 1 ' t997 

r—-] Panoi 
\ 1 t"'uWi;; Recotd 

Re: Finance Docket No. 33388, CSX Corporation 
and CSX Transportation Inc., Ncrfolk Southern 
Corporation and Norfolk Southeru Railway Cor.ipany 
-- Control and Operating Leases/Agreements --
Conrail Iric. and Consolidated Rail Corporation 

Dear Secretary Williams: 

Enclosed f o r f i l i n g under seal i n the above-rsferen::ed 
proceeding, please f i n d a separately packaged o r i g i n a l and 
twenty-five (25) copies of the HIGHLY CONFIDENT:AL VERSION of 
Centerior Energy Corporation's ("Centerior") " P e t i t i o n to F i l e 
Supplemental Comments and Supplemental Comments" (CEC-14). In 
accordance with the Board's order, we have enclosed £ Wordperfect 
5.1 d i s k e t t e containing t h i s t i l i n g . 

.J^lso enclosed f o r f i l i n g please f i n d an o r i g i n a l and 
twenty-five (25) copies of the REDACTin. PUBLIC VERSION of 
Centerior's " P e t i t i o n to F i l e Supplemental Comments and 
Supplemental Comments" (CKC-15). 

W? have included an extra copy of each of these 
f i l i n g s . Kindly indicate receipt by time-stamping these copies 
and r e t u r n i n g them w i t h our messenger. 

Sine 

PergcjJ 
An Attorney fc^r CfeiTterior 

Energy Corporation 

Enclosures 



BEFORE THE 
SURFACE TRANSPORTATION BDAaD 

CSX CORPORATION AND CSX 
TRANSPORTATION, IN'^ , NORFOLK 
SOUTHERN CORPORATION AWD NOR.̂ OLK 
SOUTHERN RAILWAY COMPANY --
CONTROL AND OPER'"vTING LEASES/ 
AGREEMENTS -- COM--AIL INC. î ND 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33388 

CENTERIOR iSNERGY CORPORATION'S 
PETITION TO I'lLE SUPPLEMENTAL COMMENTS 

AND SUPPLEMENTAL COMMENTS 

REDACTED, PUBLIC VERSION 

Oflic* o) thfc S«cretary 

DEC 1 ̂  1997 

Public n>K:ord 
CENTERIOR ENERGY CORPORATION 
62 0 0 Odk Tree Boulevard 
Independence, OH 44131 

OF COUNSEL: 

Slover & Lo f t u s 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 2 003 6 

By: C. Michael L o f t u s 
Frank J. P e r g o l i z z i 
Andrew Kolesar I I I 
1224 Seventeenth S t r e e t , 
Washington, D.C. 20036 
(202) 347-7170 

N.W. 

Dated: December 10, 1997 Attorneys and P r a c t - i t i o n e r s 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPOkATION AND CSX 
TRANSPORIATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NOKFOLK 
SOUTHERN RAILWAY COMPANY --
CONTROL AND OPERATING LEASES/ 
AGREEMENTS CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33 388 

CENTERIOR ENERGY CORPORATION'S 
PETITION TO FILE SUPPLEMENTAL COMMENTS 

Pursuant t o 49 C.F.R. § 1117.1, C e n t e r i o r Energy 

Cor p o r a t i o n ("Centerior") hereby p e t i t i o n s t o f i l e Supplemental 

Comments i r support of i t s request £or p r o t e c t i v e c o n d i t i o n s i n 

the above proceeding.' C e n t e r i o r i s p e t i t i o n i n g t o f i l e these 

Supplemental Comments now t o enable A p p l i c a n t s t o respond t o the 

same i n t h e i r Decemt;er 15, 1997 Reply Comments. I n support of 

t h i s P e t i t i o n , C e n t e r i o r s t a t e s as f o l l o w s . 

BACKGROUND 

On October 21, 1997, Ce n t e r i o r submitted Comments on 

the proposed a c q u i s i t i o n and d i v i s i o n of C o n r a i l (CEC-C5/CEC-06) 

I n i t s Comments, C e n t e r i o r i d e n t i f i e d t h ree respects i n which 

approval of the t r a n s a c t i o n would iiarm i t s i n t e r e s t s . S p e c i f i ­

c a l l y , C e n t e r i o r showed t h a t approva"' of the t r a n s a c t i o n : (1) 

'Centerior's Supplemental Comments are appended hereto as 
"Attachment A." 



would e l i m i n a t e a s i n g l e - l i n e C o n r a i l r o u t i n g f o r coal movements 

from southsastern Ohio coal mines t o C e n t e r i o r ' s Cleveland area 

g e n e r a t i n g s t a t i o n s ( i . e . , the Lake Shore, Eastlake and Ashtabula 

Generating S t a t i o n s ) ; (2) would im p a i r the competitiveness o f 

C e n t e r i o r r e l a t i v e t o u t i l i t y shippers who w i l l be b e t t e r p o s i ­

t i o n e d t o take advantage of j o i n t access a t both o r i g i n and 

d e s t i n a t i o n as a r e s u l t of the t r a n s a c t i o n ; and (3) would expose 

Ce n t e r i o r , as an e x u l u s i v e l y - s e r v e d sh.ipper, t o pass-through of 

the s u b s t a n t i a l a c q u i s i t i o n premium t h a t CSX and NS have p a i d f o r 

the C o n r e i l assets. V e r i f i e d Statement of Michael A. Kovach 

("Kovach V.S."), at 9. As a remedy, C e n t e r i o r requested t h a t the 

Board c o n d i t i o n approval of the a c q u i s i t i o n cn g r a n t i n g N o r f o l k 

Southern trackage r i g h t s t o serve C e n t e r i o r ' s Cleveland s t a t i o n s . 

Kovach V.S., at 18-19.-

S h o r t l y before f i l i n g i t s Comments, C e n t e r i o r learned 

t h a t A p p l i c a n t s had entered an agreement w i t h the Ohio V a l l e y 

Coal Company ("Ohio V a l l e y " ) , a p r i n c i p a l coal s u p p l i e r t o 

Ce n t e r i o r t h a t i s lo c a t e d on the c u r r e n t s i n g l e - l i n e C o n r a i l 

route t h a t w i l l become a j o i n t - l i n e movement as a r e s u l t of the 

C o n r a i l d i v i s i o n . As Witness Kovach e x p l a i n e d : 

While C e n t e r i o r r e c e n t l y has been informed 
t h a t Ohio V a l l e y has reached an agreement 
w i t h the A p p l i c a n t s , t h i s agreement has not 
been provided t o C e n t e r i o r . C e n t e r i o r i s not 
a p a r t y co the agreement and has no way of 

^Centerior also requested t h a t the Board q u a n t i f y the amount 
of che a c q u i s i t i o n premium and d i r e c t A p p l i c a n t s t o exclude t h a t 
amount from t h e i r net investment bases f o r r e g u l a t o r y c o s t i n g 
purposes. 

- 2 -



knowing wnfether i t s terms are s u f f i c i e n t t o 
preserve the e x i s t i n g s i n g l e - l i n e o p t i o n . I n 
a d d i t i o n , even i f che Ohio V a l l e y agreement 
s a t i s f i e s Ohio Val l e y ' s concerns, i t does 
n o t h i n g f o r the other Ohio coal producers 
t h a t could supply coal t c C e n t e r i o r v i a the 
e x i s t i n g s i n g l e - l i n e r o u t i n g . 

Kovach V.S., a t 13 . 

I n an e f f o r t t o determine whether the terms of the Ohio 

V a l l e y Agreement were s u f f i c i e n t t c p r o t e c t C e n t e r i o r ' s s i n g l e -

l i n e o p t i o n , C e n t e r i o r asked Ohio V a l l e y counsel t o request the 

Ap p l i c a n t s t o release the document f o r review hy C e n t e r i o r 

counsel.* When t h i s e f f o r t f a i l e d , C e n t e r i o r submitted i t s 

T h i r d Set of Requests f o r Production of Documents t o A p p l i c a n t s 

on November 18, 1997 (CEC-09). On Tuesday November 25, 1997, 

Ap p l i c a n t s f i l e d o b j e c t i o n s (CSX/NS- 172) . 

I n response t o these o b j e c t i o n s , C e n t e r i o r f i l e d a 

Motion t o Compel on November 26, 1997 (CEC-13). C e n t e r i o r noted 

I t s concerns r e g a r d i n g the apparent a n t i c o m p e t i t i v e e f f e c t s of 

t h i s Agreement. Motion t o Compel at 3-4. These concerns were 

based on i n f o r m a t i o n received from Ohio V a l l e y i n d i c a t i n g t h a t 

the agreement cc'ntained p r o v i s i o n s p r o v i d i n g f o r : 

(a) a commitment from che A p p l i c a n t s t o 
a s s i s t Ohio V a l l e y i n f i n d i n g new markets f o r 
i t s c o a l ; 

^Centerior was unable t o pursue d i s c o v e r y on t h i s matter 
p r i o r t o s u b m i t t i n g i t s Comments because i t f i r s t learned o f the 
existence of the agreement a u r i r g the d i s c o v e r y moratorium 
imposed by the paragraph 19 of t. Discovery Guide nes. STB 
Finance Docket No. 33388. at 10 (Uecision No. 10 sej./ed June 26, 
1997). 



(b) a commitment from CSX t o quote transpor­
t a t i o n rates solely from Ohio Valley's Pow­
hatan No. 6 Mine to Centenor that are con­
s i s t e n t with current rate levels under Cen­
t e r i o r ' s exiscing r a i l t ransportation con­
t r a c t with Conrail, u..iess . "d u n t i l the 
Applicants are successful i n helpi.ig Ohio 
Valley to f i n d a new market f o r i t s c o r l , 

(c) a l i m i t e d term; and 

(d) a commitment from the Applicancs to 
permit uhio Valley to audit the transporta­
t i o n rates that Centerior w i l l pay under i t s 
coal transportation contracts f o r movements 
from OVCC s mine . 

I d . at 4-5. 

The matter was scheduled f o r a discovery conference 

before Judge Leventhal for December 3, 1997. On December 2, 

1997, Applicants produced a cO'.y of the Ohio Valley Agreement by 

releasing i t t o Centerior on a highly c o n f i d e n t i a l basis, without 

placing i t m Applicants' document depository. As noted i n the 

attached Supplemental Comments, Cente.-ior can now unequivocally 

state that the Ohio Valley Agreement does not preserve the 

si n g l e - l i n e Ohio movement, and i n fact raises serious concerns 

thac the agreem.ent between the Applicants and Ohio Valley i s 

anticompetitive as to Centerior and other Ohio coal suppliers. 

ARGUMENT 

The Ohio Valley Agreement represents new evidence that 

was not available to Centerior at the time i t f i l e d i t s Comments. 

This new evidence has a d i r e c t bearing on the issue of whether 

Ce.nterior w i l l be harmed by the transaction, and i n p a r t i c u l a r , 
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the manner i n which A p p l i c a n t s have decided t o address the l o s s 

of the s i n g l e - l i n e o p t i o n from southeastern Ohio coal o r i g i n s . 

As the Board recognized i n Finance Docket No. 32760, 

Union P a c i f i c Cort. -- C o n t r o l and Merqer -- Southern P a c i f i c 

R a i l Core., at 52 n.64 (Decision No. 44 served August 12, 1996), 

commenting p a r t i e s may submit subsequent e v i d e n t i a r y f i l i n g s i f 

new evidence becomes a v a i l a b l e t o them. I n t h i s d e c i s i o n , the 

Board p e r m i t t e d the two shipper groups t o submit evidence regard­

i n g t a r i f f s t h a t werf= issued a f t e r the March 29, ''996 due date 

f o r Comments. I d . 

The same con c l u s i o n i s warranted here. The Ohio V a l l e y 

Agreement e s t a b l i s h e s the A p p l i c a n t s ' r e c o g n i t i o n t h a t the l o s s 

of single-1-ne s e r v i c e Jn southeastern Ohio needs t o be remedied. 

The q u e s t i o n f o r the Board i s whether t h a t remedy should be f o r 

the b e n e f i t of a l l a f f e c t e d p a r t i e s , or o n l y Ohio V a l l e y . 

C o n s i d e r a t i o n of thac issue r e q u i r e s t h a t the Board review the 

terms of the Ohio ' a l l e y Agreement and evi^luate i t s s e r i o u s , 

adverse impact on C e n t e r i o r and o t h e r i n t e r e s t e d p a r t i e s 

- 5 



CONCLUSION 

For a l l the fo r e g o i n g reasons, C e n t e r i o r r e s p e c t f u l l y 

requests t h a t the Board grant t h i s P e t i t i o n t o F i l e Supplemental 

Comments r e l a t i n g t o the Ohio V a l l e y Agreement. 

R e s p e c t f u l l y submitted. 

OF COUNSEL: 

Slover & L o f t u s 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 

Dated; December 10, 1997 

CENTERIOR ENERGY CORPORATION 

By: Mary E. O'R e i l l y 
Centerior Energy Corporation 
62 00 Oak Tree Boulevard 
Independence, Ohio '^$f^^'^ 

C. Michael L o f t u s 
Frank J. Pergolizz; 
Andrew E. Kolesar i n '̂ 
1224 Seventeenth S t r e e t , N'.W, 
Washington, D.C. 20036 
(202) 347-7170 

At t o r n e y s f o r C e n t e r i o r 
Energy Corpora t i o n 
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Attachment A 

B'SFORE THE 
SURFACE TR.\NSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMP..NY --
CONTROL AND OPERATING LEASES/ 
AGREEMENTS -- CONRAIL INC. AND 
CONSOLIDATED RAx'L CORPORATION 

Finance Docket No. 33388 

CENTERIOR ENERGY CORPORATION'S 
SUPPLEMENTAL COMMENTS 

I . 

INTRODUCTION 

Centerior Energy Corporation ("Centerior") hereby 

submits these Supplemental Comments i r i turther support of the 

r e l i e f requested i n the October 21, 1997 Comments of Centerior 

Energy Corporation on the Proposed Acquisition and Divis i o n of 

Conrail. The purpose of these Supplemental Comments i s to advise 

the Board of ce r t a i n c r i t i c a l new evidence that Centerior re­

ceived i n discovery on December 2, 1997. S p e c i f i c a l l y , these 

Supplemental Comments w i l l focus on the anticompetitive impacts 

of the October 7, 1997 agreement entered by and between the 

Applicants, the Ohio Valley Coal Company, and Mr. Robert E. 



Murray^ ( r e f e r r e d t o h e r e i n as "Ohio V a l l e y Agreement"), a copy 

of which IS atta c h e d hereto as Counsel's E x h i b i t No. (CE-1 \ 2 

I I . 

SUPPLEMENTAL COMMENTS 

Through the Ohio V a l l e y Agreement, the A p p l i c a n t s and 

Ohio V a l l e y evide.ice t h e i r r e c o g n i t i o n t h a t the loss of s i n g l e -

lane s e r v i c e from Ohio coal o r i g i n s t o Ce n t e r i o r ' s Cleveland area 

g e n e r a t i n g s t a t i o n s i s a harm t h a t must be audressed. The 

disagreement, however, l i e s i n the nature of the remedy proposed 

by the r e s p e c t i v e p a r t i e s . On the one hand, C e n t e r i o r has 

requested t h a t i t be p r o t e c t e d from the loss of s i n g l e - l i n e 

s e r v i c e by the e n t r y of a p r o t e c t i v e c o n d i t i o n t h a t i s f u l l y 

c o n s i s t e n t w i t h the rem.edies a v a i l a b l e t o the Board under i t s 

a u t h o r i t y t o review r a i l mergers. See C e n t e r i o r October 21, 1997 

Comments, Argument at 5-6, 16-19. On the other hand, the A p p l i ­

cants and Ohio V a l l e y propose t o "remedy" the loss of s i n g l e - l i n e 

s e r v i c e by e n t e r i n g i n t o an arrangement t h a t p r o t e c t s Ohio 

V l l e y ' s i n t e r e s t s at the expense of i t s competing Ohio s u p p l i e r s 

and C e n t e r i o r . 

C e n t e r i o r d e t a i l e d the c r i t e r i a f o r imposing c o n d i t i o n s 

i n i t s October 21 Comments. I d . at 5-6. As noted t h e r e i n , the 

'Mr. Murray, the Ohio Valley- Coal Company, and i t s a f f i l i ­
a tes w i l l be r e f e r r e d t o c o l l e c t i v e l y h e r e i n as "Ohio V a l l e y " . 

^In advancing these Supplemental Comments and re q u e s t i n g the 
r e l i e f s t a t e d i n C e n t e r i o r ' s October 21, 1997 Comments and 
h e r e i n , C e n t e r i o r expressly reserves a l l r i g h t s t o pursue any 
le g a l remedies t h a t may e x i s t beyond the j u r i s d i c t i o n of the STB 
w i t h regard t o the term.s of the Ohio V a l l e y Agreement. 
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Board "does not favor consolidations that s u b s t a n t i a l l y reduce 

the transport a l t e r n a t i v e s available to shippers unless there are 

substantial and demonstrable benefits to the transaction that 

cannot be achieved i n a less competitive fashion." I d . c, 5, 

c i t i n g 49 C.F.R. § 1180.1(a). 

In the instant matter, the consolidat''on w i l l have a 

s u b s t a n t i a l l y anticompetitive impact on Centerior and Ohio coal 

suppliers i f the Ohio Valley Agreement i s allowed to stand 

independent of Centerior's requested trackage r i g h t s condition. 

As set f o r t h i n the following sections, f a r from "solving" the 

loss of Ohio s i n g l e - l i n e coal options, t h i s Agreement provides 

several layers of objectionable dealing. 

A. 

The most tro u b l i n g aspect of the Ohio Valley Agreement 

can be founc" i n . This provision requires that 

Applicants 

3 -



Suffice i t to say i s t r u l y outrageous i n 

the L .ntext of the Conrail d i v i s i o n proceeding. Tiiis p r o v i s i o n 

i s objectionable on several levels. 

'As Centerior noted i n i t s November 26. 1997 Motion t o 
Compel (CEC-13), providing Centerior's r a i l p r i c i n g information 
t o Ohio Valley "would constitute disclosure of highly s e n s i t i v e 
p r i c i n g information that could be used by [Ohio Valley] to 
Centerior's detriment, and therefore, would raise concerns 
regarding a v i o l a t i o n of 4? U.S.C. § 11904." Motion to Compel at 
5. The attempt to 
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B, 

F i n a l l y , C e n t e r i o r w i l l face a d d i t i o n a l c o m p e t i t i v e 

harm r e l a t i v e t o those u t i l i t i e s which now w i l l h f - ^ 

j o i n t access at o r i g i n and d e s t i n a t i o n (see V e . i f i e d 

Statement of Michael A. Kovach ("Kovach V.S."), at 14-

17; V e r i f i e d Statement of Frank S. H a r r i s I I (' v ^ r t i s 

V.S.") at 14-16), since C e n t e r i o r w i l l 

Paragraph of the Ohio V a l l e y Agreement r e f l e c t s t h a t 



I n a d d i t i o n , C e n t e r i o r ' s Comments make c l e a r t h a t i t s 

concerns over the los s of the s i n g l e - l i n e o p t i o n from Ohio 

o r i g i n s are not l i m i t e d t o coal purchased from Ohio V a l l e y . 

6 -



Paragraph of the Ohio Valley Agreement specifies that 
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By contrast, granting the trackage r i g h t s remedy 

proposed by Centerior i n i t s Comments w i l l assure that the 

s i n g l e - l i n e option i s retained for the benefit of both Centerior, 

Ohio Valley and Ohio coal suppliers competing with Ohio Valley 

who were not so fortunate as to have the Applicants agree to 

enter i n t o a deal to . This 

remedy, unlike the Ohio Valley Agreement, w i l l not be a temporary 

s o l u t i o n . Rather, the trackage r i g h t s remedy would continue the 

present a v a i l a b i l i t y of a s i n g l e - l i n e routing that the Applicants 

and Ohio Valley themselves recognize must be preserved t ^ avoid 

increased costs. 

I l l . 

CONCLUSION 

Applicants, Ohio Valley and Centerior a l l agree that 

the loss of s i n g l e - l i n e service from Ohio coal o r i g i n s i s a 

s i g n i f i c a n t concern. The only question for the Board then i s how 

to address that concern. In making that determination, the Board 

should c a r e f u l l y consider the impacts of the Ohio Valley Agree­

ment. This Agreement represents a back-door deal that i s c early 

not designed to preserve the s i n g l e - l i n e option for Ohio coal 

o r i g i n s , but rather i s simply an attempt by the Applicants and 

Ohio Valley to protect the interests of Ohio Valley at the 



expense of C e n t e r i o r and Ohio V a l l e y ' s competitors i n the Ohio 

coal market." 

For a l l the fo r e g o i n g reasons, "Tid the reasons set 

f o r t h .'n C e n t e r i o r ' s October 21, 1997 Comments, the Board should 

c o n d i t i o n the approval of the C o n r a i l d i v i s i o n on the cr-nditions 

requested i n C e n t e r i o r ' s October 21 Comments. I n a d d i t i o n , 

r e g a r d l e s s of whether the Board imposes C e n t e r i o r ' s requested 

c o n d i t i o n s , i t should c o n d i t i o n approval of the t r a n s a c t i o n on 

the r e j e c t i o n , n u l l i f i c a t i o n and/or t e r m i n a t i o n of the o f f e n d i n g 

p r o v i s i o n s of the Ohio V a l l e y Agreement. 

OF COUNSEL: 

Slover Sc L o f t u s 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 

Dated: December 10, 1997 

R e s p e c t f u l l y submitted, 

CENTERIOR ENERGY CORPORATION 

By: Mary E. O'R e i l l y 
C e n t e r i o r Energy C o r p o r a t i o n 
6200 Oak Tree Boulevard 
Independence, Ohio 4413; 

C. Michael L o f t u s 
Frank J. P e r g o l i z z i 
Andrew 3. Kolesar i ' l ! 
1224 Seventeenth Street 
Washington, D.Z. 20036 
(202) 347-7170 

Att o r n e y s f o r C e n t e r i o r 
Energy Corpor a t i o n 

'Paragraph of the Ohio V a l l e y Agreement may r e f l e c t the 
t r u e m o t i v a t i o n s of the Agreement. 
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Counsel's E x h i b i t No. (CE-1) 
"Paqe 1 o f 14 

A R N O L D «c F O R T H H 
5 5 5 T W E L F T H S T R T E T N W 

W A S H I N G T O N D C ^ 0 0 0 4 I 2 0 ? OFNvrR 

DRF W A "ABKE.R . • o ^ l a A ^ ' . a n n LOS A N O L L E S 
i O ? i ga." 5 o ; 2 

December 2, 199'' 

VIA TELECOPY 

Frank J. P e r g o l i z z i , Esq. 
Slover & L o f t u s 
1224 17th S t r e e t , N.W. 
Washington, D.C. 20036 

Dea c Frank: 

Pursuant t o Document .Request ."Jo. 23 i n 
C e n t e r i o r ' s T h i r d Set of Document P r o d u c t i o n Requests To 
the A p p l i c a n t s , attached please f i n d a copy of the 
Settlement Agreement among CSX, N o r f o l k Southern, md 
the Ohio V a l l e y Coal Company. The t h r e e p a r t i e s t o the 
agreement have a l l consented t o i t s r e l e a s e t o Ce n t e r i o r 
on a h i g h l y c o n f i d e n t i a l basis, w i t h o u t p l a c i n g the 
document i n the A p p l i c a n t s ' d e p o s i t o r y . I n 
c o n s i d e r a t i c of f u r n i s h i n g you the agreement, we 
understand t h a t C e n t e r i o r w i l l withdraw i t s motion to 
compel, dated November 18, 1997, w i t h respect t o Request 
Nos. 23 and 24 i n C e n t e r i o r ' s T h i r d Document Production 
Request. 

I t i s understood t h a t f u r n i s h i n g C e n t e r i o r the 
Settlement Agreement cn t h i s basis i s w i t h o u t waiver of 
t.he A p p l i c a n t s ' r i g h t t o move t o s t r i k e any evidence or 
argument based on or r e l a t e d t o the terms of the 
Settlement Agreement and C e n t e r i o r ' s r i g h t t o seek l a t e r 
p r o d u c t i o n of other documents r e l a t i n g t o the Settlement 
Agreement. 

Please l e t me know i f you have a d i f f e r e n t 
understanding. 

S i n c e r e l y yours. 

Drew A. Harker 

Attachment 
cc: Fred B i r k h o l z , Esq. 

John Edwards, t-:sq. 
Michael McBride, Esq. 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t t h i s IGch day of December, 1997, 

I served H i g h l y C o n f i d e n t i a l copies of the f o r e g o i n g P e t i t i o n and 

Supplemental Comments by hand upon A p p l i c a n t s ' counsel: 

Denni •• G. Lyons, Esq. 
P.rnolt & P o r t e r 
535 T w e l f t h S t r e e t , N.W. 
Washington, D.C. 20004-1202 

Richard A. A l l e n , Esq. 
Zuckert, Scoutt & Rasenberger, 

L.L.P., Suite 600 
888 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20006-3939 

Samuel M. Sipe, Esq. 
Steptoe & Johnson L.L.P. 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036-1795 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Suite 600 
Washington, D.C. 20036 

and by f i r s t - c l a s s m a i l , posta'je prepaid on a l l p a r t i e s t o the 

H i g h l y C o n f i d e n t i a l , R e s t r i c t e d Service L i s t i n t h i s proceeding. 

I f u r t h e r c e r t i f y t h a t copies of the Redacted, Public 

Version of the f o r e g o i n g P e t i t i o n and Supplemental Comments were 

served by f i r s t c l a s s m.ail, postage prepaid on: 

The Hon. Rodney E. S l a t e r 
S ecretary 
U.S. Dept. of Transp. 
400 7 t h S t r e e t , S.W. 
S u i t e 10200 
Washington, D.C. 20590 

The Hon. Janet Reno 
A t t ' y Gen. of the United States 
U.S. Dept. of J u s t i c e 
10th & C o n s t i t u t i o n Ave., N.W. 
Room 44 00 
Washington, D.C. 20530 

and upon a l l o t h e r p a r t i e s of rec o r d i n Finance Docket No. 33388, 

Andrew B. Kolesar I I I 
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OrPtNHFJMER WOLFF & DONNELLY 

1020 Ninpteenth Street N.W. 
Suite 400 
Wa.shington, D.C. 20036-6105 

1202) 29V630C' 
E\X(2C2) 293-6200 

VTR-4 

November 24, 1907 

Bv Messenger 

Mr. w'fcrnon A. Williams 
Secretary 
Surface Transportation Beard 
1925 K Street, N.W. 
Washingion, DC 20423 

VGV 2 4 1997' • 
MAfl 

0««c«o»tt« Secretary 

NOV 2 5 WT' 
Pan ot 
Pubic Recoid 

Brussels 

Chicago 

Detroit 

Ceneva 

In, mc 

Lis Angeles 

Mitineapo' 

New Vork 

Pans 

Saint Paui 

Sai\ Jose 

Washington, D.C. 

Re; STB Finance Docket No. 33388 - CSX Corp. and CSX Transportation, Inc., 
Ncrfolk Southern Corp and Norfolk Southern Railway Co. - Control 
and Operatino Leases/Agreements - Coii^ail Inc. and Consolidated Rail Corp. 

Dear Secretary Williams: 

Pursua. .1 to a settlement agreement, Vermont Railways, Inc. ("VTR") hereby withdraws 
its request for conditions and informs the Board that it will no longer participate in this 
proceeding. Please remove my name and the name of my cc counsel, Edwa-'î  J. 
Fishman, from the Service List for VTR. 

Thank you for your attention to this matter. 

Respectfully submitted, 
I 

/ 

Paul M. Laurenza 

cc: All Parties of Record on the Service List 
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* Before The -
SURFACE TRANSPORTATION BOAHB"— 

Washington, D.C. fit*' 

PBL-13 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation Inc.. 
Norfolk Soutiiem Corporation and 

Norfolk Southem Railway Company 
- Control and Operating Leases Agreements --
Conrail Inc. and Consolidated Rail Corporation 

MOTION OF PHILADELPHIA B E L T LINE RAILROAD COMPAJn TO COMPEL 
RESPONSES TO SECOND S E T OF INTERROGATORIES AND DOCUMENT 

REQUESTS TO APPLICANTS AND F I R S T S E T C F INTERROGATORIES AND 
DOCUMENT REQUESTS TO T H E CANADIAN PACIFIC PARTIES 

Pursuant to 49 C.F.R. 1114.31(a). the Philadelphia Belt L<ne Railroad Company 

("PBL") moves, by co . nsel. for an order compelling responses to PBL's Second Set of 

Interrogatories and Document Requests to Applicants (PBL-ll) ' and PBL's First Set of 

Interrogatories and Docmnent Requests to the Canadian Pacific Parties (PBL-12).* 

Pursuant to the Discovery Guidelines adopted in Decision No. 10, PBL requests thai this 

matter b° scheduled for a hearing via telephone on Tuesday, November 25, 1997. 

' "Applicants" refers collectively to CSX Coi poration and CSX Transportation, 
Inc. (collective"y, "CSX"). Norfolk Southern Corporation and Norfolk Southem Railway 
Company (collectively, "NS") and Conrail Inc. and Consolidaied Rail Corporation 
(collectively "Conrail"). 

^ "The Canadian Pacific Parties" refers collectively to Canadian Pacific Railway 
Company ("CP"). Delaware and Hudson Railway Company. Inc. ("D&H"). the St. 
Lawrence & Hudson Railway Company, Ltd. ("S&H") and Soo Line Railroad Company 
("SL"). 
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Background 

Following a long succession of submissions that indicated its opposition to the 

proposed transaction that is the subject of this Proceeding.' Canadian Pacific Railway 

Company ("CP") filed a letter with Uas Board on October 22. 1997 ("the Letter"), that 

changed CP's position. CP's prior filings had been consistent with PBL's position that 

issues related to competitwe rail service in the Philadelphia market were not adequately 

addressed by Applicants' proposal. Now, CP has advised the Board that the Canadian 

Pacific Parties reached a settlement with the Applicants, and that as a consequence, 

"tiie Canadian Pacific Parties now support Board approval of the Primary Application, 

and will not seek protective conditions related to that Application." 

PBL is directly interested in the Canadian Pacific Parties' resolution of any issue 

that relates to service to the Philadelphia Metropolitan area. PBL seeks in this 

Proceeding to insure that all shippers on its lines have commercially feasible access to 

all carriers that reach Philadelphia. To the extent that the Canadian Pacific Parties' 

Settlement affects those interests, PBL needs to ascertain that information in order to 

prepare the comments it plans to file on Decemb̂ r̂ 15, 1997. 

To that end. on November 3. 1997. PBL served upon the Applicants and on 

November 10, 1997. PBL served upon the Canadian Pacific Parties requests for 

interrogatory responses and documents which sought information regarding the 

SetUement described in the Letter. (See Exhibits A (PBL-ll) and B (PBL-12). 

rer.pectively, attached hereto.) On November 17. 1997, the Canadian Pacific Parties 

^ This included a Description of Anticipated Responsive Application (CP-10). in 
which CP stated its plan to seek elimination of particular restrictions in D&H's trackage 
riglits 



served objections to those interrogatories and document requests (CP-231 indicating that 

they would not file a response. (Exhibit C, attached hereto.) The Canadi2m Pacific 

paities base their objections on the grounds that the responses sought are "unrelated 

to any issue in the case and are not discoverable." 

Likewise, on November 10,1997, the Applicants filed initial objections (CSX/NS-

152), stating that the requests were irrelevant and untimely. (Exhibit D, attached 

hereto.) Therefore. Applicants contend, they should not be required to respond at this 

time. 

For the reasons set forth herein, both the Applicants and the Canadian Pacific 

Parties should be compelled to respond to PBL's diocovery requests. 

The Inlormation Sought Is Relevant 

49 C.F.R. § 1114.21(a)(1) provides, "Parties may obtain discovery . . . which is 

relevant to the subject matter involved in a proceeding." A party may not object on the 

grounds "that the information sought will be inadmissible as evidence L*̂ the information 

sought appears reasonably calculated to lead to the discovery of admissible evidence." 

49 C.F.R. § 1114.21(a)(2). 

The information sought in the discovery requests is directly relevant to issues 

affecting PBL. The Canadian Pacific Parties have been quite clear in this proceeding 

that they sought improved access to Philadelphia. Seg Description of Anticipated 

Responsive Application (CP-10). If th ? Settlement Agreement addresses services in the 

Philadelphia Metropolitan region, the interests PBL represents in this Proceeding will 

be directly and materially affected. Presently, it is impossible to detennine ftom the 

Letter whether this Settlement Agreement will afiect services in the Philadelphia 

Metropolitan area. 



Indeed, the information sought is particularly relevant here where the parties are 

pemiitted to file responses to comments, protests, requested conditions and inconsistent 

and responsive applications. Decision 6, p. 5. PBL is presently prep?Jing a response 

to the numerous comments and other documents that were filed on October 21, 1997 

and thi t relate to the inter '̂sts it has articulated in its own submission. Because the 

Canadian Pacific Parties' Letter supports the Application, it should be considered a 

Comment to which PBL may respond. Likewise. PBL should be pennitted to discover 

the basis upon which that Comment was made and how the resulting Settlement will 

affect its position regarding the Application. Production of the requ ested information 

should be compelled. 

The Request is Timelv 

The Applicants' position that PBL's discovery requests are untimely is meritless. 

PBL could not have requested this information prior to sutraitting its Comments. The 

Letter advising of the Settlement was not filed until after those Comments were filed.* 

Further, while the Discovery Guidelines in this Proceeding provide for a discovery 

moratorium between October 6, 1997 and October 21,1997. (Decision No 10 at p. 10). 

there are no other limitations in the Order regarding when discovery can be conducted. 

Thus, this discovery is not time barred. 

For all the reasons set forth above, PBL's motion to compel should be granted in 

its entirety. 

* It is on this basis that this dispute is distinguishable fi-om Union Pacific 
Corporation et al.. I.C.C. Docket No. 32133 (Sub-No. 3), Decision No. 17, 1994 WL 
323928 (Serv. Date July 11, 1994. In Union Pacific, the Board detennined that 
discovery was limited to information relevant to the party's rebuttal because the 
remaining discoven' sought t:ould have been obtained during the imtial, pre-responsi\ 
application, stage of the Proceeding. 
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Dated: November 20. 1997 Respectfully submitted. 

Charles A. SpituUiik 
Rachel Darrish Campbell 
Jamie P. Reonert 
HOPKINS & SUTTER 
888 Sixteenth Street. NW 
Washington. D.C. 20006 
(202) 835-8000 

Counsel for Philadelphia Belt Line 
Railroad Company 
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Before The PBL-ll 
SURFACE TRANSPORTATION BOARD 

Washington. D.C. 

Finance Docket No. 33388 (Sub-No. 53) 

CSX Corporation and CSX Transportation Inc.. 
Norfolk 5k)uthem Corporation and 

Norfolk Southera Railway Company 
- Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporation 

Philadelphia Belt Line Railroad Company's 
Second Set of Interrogatories 

and Document Requests To Applicants 

Pursuant to 49 C.F.R. §§1114.21 -1114.31 and the Discovery Guidelines 

adopted in Decision No. 10. served June 27. 1997 (the "Discovery Guidelines"), 

Philadelphia Belt Line Railroad Company ("PBL") her by serves its Second Set of 

Intenogatories and Documents Requests upon CSX Corporation, CSX ^Yansportatlon. 

Inc.. Norfolk Southem Corporation, Norfolk Southera Railway Company, Conrai', Inc. 

and Consolidated Rail Corporation (collectively referred to as "Applicants"). PBL 

requests that Applicants answer these interrogatories and provide the requested 

documents within fifteen (15) days after service hereof. If Applicants object to any 

intenogatory or document request and do not intend to provide any substantive answer 

or document in respon îe thereto absent an order compelling such answer or production, 

then Applicants are requested to serve such objections on undersigned counsel within 

five (5) days after service hereof. 
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Dgpffnuoyrg 
PBL incorporates by reference the definitions set forth in its Fin-t Set of 

Intenogatories and Document Requests. PBL-6. and supplements those definitions as 

set forth below. 

1. "Settlement Agreement" means the settlement agreem *nt between 

CP and the Applicants which is refened to in the letter of George W. Mayo. Jr.. dated 

October 22. 1997, addressed to The Honorable Vemon A. Williams. 

2. "D&H" means Delaware and Hudson Railway Company, Inc. 

IW81RVCT10N8 

PBL incoiporates by reference the instructions set forth in its First Set of 

Intenogatories and Document Requests. PBL-6. and supplements those instructions as 

set forth below. 

Unless otherwise specified, these discovery requests cover the period 

beginning January 1. 1994 to present. 

INTERROGATORIES AND DOCUMENTS REpUESTS 

INTERROGATORIES 

1. State the date on which CP and the Applicants entered into the 

Settlement Agreement. 

2. Describe in detail the terms and provisions of the Settlement 

Agreement. 

3. Identify any document containing information regarding the 

Settlement Agreement, including but not limited to. drafts, notes, conespondence and 

proposals. 

4. Identify the persons who negotiated the Settlement Agreement. 

FS4C41 1 



5. Describe in detail the substance of the negotiations regarding the 

Settlement Agreement. 

6. Describe in detail how the Settlement Agreement wUl aflTect (1) PBL 

(2) the Philadelphia area and (3) shippers moving tralBBc along PBL. 

7. Do CP and the Applicants intend to make the Settlement 

Agreement, or any portion tiiereof. public? 

8. If che answer to Intenogatory No. 7 is yes, state: (1) what portions 

of the Settlement Agreement will be made public; (2) the maimer In which it will be 

made public; and (3) when it will be made public. If the Settlement Agreement will not 

be made public, please state why not. 

9. State whether STB approval is required for any portion of the 

Settlement Agreement. 

10. If the answer to Interrogatory 9 is yes, describe what portlon(s) of 

the Settlement Agreement require(s) STB approval. 

11. State whether AppUcants have agreed to the specific requests made 

in CP's August 22. 1997 filing including, but not limited to: 

a. Access through reciprocal switching rights at non-discriminatory 

rates witii respect to: 

I. North Jersey Shared Assets Area 

ii. South Jersey/Philadelphia Shared Assets Area 

iii. Bu£falo-Nlagara Frontier terminal area 

iv. Baltimore, MD terminal area 

b. Elimination of the particular lestrictions contained in D&H's 

existing trackgge rights over CR lines, as set forth in the August 22. 1997 filing. 



C. Trackage rights including full service trackage rights at non­

discriminatory rates over the following ioutes: 

i. over Conrail (CSX) trackage between 
Schenectady. NY and Poughkeepsie. NY; over 
Metro-North trackage between Poughkeepsie, 
NY and New York City; and then on to CR 
(CSX) trackage to Fresh Pond. NY. 

ii. over CR (CSX) trackage between its junction 
with D&H at Kenwood Yard in Albany, NY, 
including Selkirk. NY as an intermediate point, 
and D&H's Oak Island, NJ terminal and/or the 
appropriate shared assets terminal in the North 
Jersey Shared Assets Area, including the right 
to serve directly Port of New York and New 
Jersey facilities. 

12. Identify all individuals who have assisted counsel for Applicants in 

responding to these intenogatories. 

DOCUMENTS REQUESTED 

1. All documents relied upon in responding to the foregoing 

intenogatories. 

2. All documents relating to the negotiation and/or drafting of the 

Settlement Agreement 

3. All documents evidencing the Settlement Agreement. 

4. All documents relating in any way to the Settlement Agreement. 
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Dated: November 3. 1997 Respectfully submitted. 

Charles A. Spituhiik ' 
Rachel Danish Campbeb 
Jamie P. Rennert 
HOPKINS & SUTTER 
388 Sixteenth Street, NW 
Washington. D.C. 20006 
(202) 835-8000 

Counsel for the Philadelphia Belt Line 
Railroad Company 
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CERTfflCATE OF SERVICE 

I hereby certify that on November 3, 1997, a copy of the foregoing 

Philadelphia Belt Line Railroad Company's Second Set of Intenogatories and Document 

Requests To Applicants (PBL-ll) was served, as indicated below, upon the following: 

By Hand DeUvery; 

Drew A. Harker, Esquire 
Amold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 

David H. Cobum, Esquire 
Steptoe & Johnson. L.L.P. 
1330 Connecticut Avenue. N.W. 
Washington. D.C. 20036-1795 

John V. Edwards. Esquire 
Patricia Bruce. Esquire 
Zuckert. Scoutt & Rasenberger. L.L.P. 
888 Seventeenth Street. N.W. 
Suite 600 
Washington. D.C. 20006-3939 

Gerald P. Norton. Esquire 
Harkins Cunningham 
1300 Nineteenth Street. N.W. 
Suite 600 
Washington, D.C. 20036 

Bv First-Class U.S. Mail. Postage Prepaid: 

On all other parties on the Restricted Service List, 

Rachel Danish CampHell 
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Before The PBL-3 2 
SURFACE TRANSPORTATION BOARD 

Washington. D.C. 

Finance Docket No. 33388 (Sub-No. 53) 

CSX Corporation and CSX Transportation Inc.. 
Norfolk Southem Corporation and 

Norfolk Southem Railway Compemy 
- Control and Operating Leases/Agreements ~ 
Conrail Inc. an^ Consclidated Rail Corporation 

Philadelphia Belt Line Railroad Company's 
First Set of Interrogatories and Document 
Requests To The Canadian Pacific Parties 

Pursuant to 49 C.F.R. §§ 1114.21- 1114.31 and the Discovery Guidelines 

adopted in Decision No. 10. served June 27. 1997 (the "Discovery Guidelines"). 

Philadelphia Belt Line Railroad Company ("PBL") hereby serves, its First Set of 

Intenogatories and Documents Requests upon Canadian Pacific Railway Corporation. 

Delaware and Hudson Railway Company, Inc., Soo Line Railroad Company, and St. 

Lawrence & Hudson Râ  'vay Company Limited (collectively refened to as "the 

Canadian Pacific r*arties"). PBL requests that the Canadian Pacific Parties answer these 

intenogatories and provide the requested documents within fifteen (15) days after 

service hereof. If the Canadian Pacific Parties object to any intenogatory or document 

request and do not intend to provide any substantive answer or document in response 

thereto absent an order compelling such answer or production then the Canadian 

Pacific Parties are requested o serve such objections on unders: gned counsel within 

five (5) days after service hereof. 
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DEFINITIONS 

1. "Applicants" means CSX Corporation. CSX Transportation. Inc.. 

Norfolk Southem Corporation. Norfolk Sor.them Railway Company. Conrail, Inc. and 

Consolidated Rail Corporation, individually and collectively, together with any pareat, 

subsidiary or affiliated corporation, partnership or other legal entity, 

2. "Belt Line North" means the property owned by the Philadelphia 

Belt Line Railroad Compemy between Bridge Street and Allegheny Avenue (at the site 

of Conrail's fomier Port Richmond Yard), and cunently operated by Conrail pursuant 

to a lease agreement between Conrail and PBL dated March 1, 1987. 

3. "CSX" means CSX Corporation and CSX Transportation. Inc. 

4. "Conrail" means Conrail. Inr and Consolidated Rail Corporation. 

5. "NS" means Norfolk Southera Corporation and Norfolk Southera 

Railway Compemy. 

6. "PBL" means the Philadelphia Belt Line Railroad Company. 

7. "Shared Asset Operator" means the entity that will conduct 

operations between the former Port Richmond Yard and Greenwich Yard in 

Philadelphia after consummation ofthe transaction and who will assume the rights and 

obligations of Conrail under a lease agreement dated March 1. 1987. between Conrail 

and PBL. 

8. "STB" means the Department of Tran5rK)rtation's Surface 

Transportation Board and any predecessor or successor agency or department charged 

by Congress with authority over railroad mergers and combinations. 
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9. "Analyses or evaluations" include studies, euialyses. assessments 

euid reports in whatever form, including letters, memoranda, tabulations, and computer 

printouts of data selected tmm a database. 

10. "Application" means the application that CSX, NS. and Conrail filed 

with the STB on June 23. 1997. seeking STB approval for CSX and NS to acquire 

control of Conrail. 

11. "Describe in detail" means to «upply a complete narrative accoimt 

of the information requested. 

12. "Document" means any and all writings and recordings eis defined 

in Rule 1001 ol the Federal Rules of Evidence, including drafts, typings, printings, 

minutes, tapes, r ecordings, or other elec'jonic compilations, or copies or reproductions 

thereof, in the possession, custody, or control of the Canadian Pacific Parties. 

13. "Identify." 

(a) when used in relation to an individual, means to state the 

name, address, emd home and business telephone number of the individual, the job title 

or position and the employer of the individual at the time of the activity inquired of. and 

the last-known position and employer of the individual; 

(b) when used in relation to a corporation, partnership, or other 

entity, means to state the name of the entity and the addres i and telephone number of 

its principal place of business; 

(c) when used in relation to a document, meems tc: 

(1) state the tjrpe of document [e.g., letter, memorandum. 

report, chart); 
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(2) identify the author, each addressee emd each 

recipient; and 

(3) state the number of pages, title, and date of the 

document; 

(d) when used in relation to ?n oral communication or statement, 

meems to: 

(1) identify the person making the communication or 

statement and the person, persons, or entity to whom the 

communication or statement was made; 

(2) state the date and place of the communication or 

statement; 

(3) describe in detail the contents of the communication 

or statement; emd 

(4) identify eill documents that refer to. relate to or 

evidence the communication or statement; 

(e) when used in any other context means to describe or explain. 

14. "Including" means including without limitation. 

15. "Person" means em individual, compemy. partnership, or other entity 

of emy kind. 

16. "Relate to and relating to" have the broadest meaning accorded to 

them emd include but are not limited to the following: directly or indirectly describing, 

setting forth, discussing, commenting upon, analyzing, supporting, contradictiî g. 

referring to, constituting, conceming or connected in emy way with the subject in 

question or any part thereof. 
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17. "Shipper" means a user of rail services, including a consignor, a 

consignee, or a receiver. 

18. "CP" or "the Canadian Pacific Parties" means Canadian Pacific 

Railway Company. Delaware and Hudson Railway Compemy Inc.. Soo Line Railroad 

Compemy. and St. Lawrence & Hudson Railway Company Limited, 

19. Unless otherwise specified, all uses of the conjunctive include the 

disjunctive and vice versa, emd words in the singular mclude the plural emd vice versa. 

20. "Settlement Agreement" means the settlement eigreement between 

CP emd the Applicemts which is refened to in the letter of George V/. Mayo. Jr.. dated 

October 22. 1997, addressed to The Honorable Vemon A. Williams. 

21. "D&H" means Delaware and Hudson Railway Compemy. Inc. 

INSTRUCTIONS 

1. Unless otherwise specified, these discovery requests cover the period 

beginning January 1. 1994 to present, 

2. If the Canadian Pacific Parties have information that would permit 

a partial answer to emy interrogatory, but they would have to conduct a special study 

to obtain information necessary to provide a more complete response to that 

intenogatory. and if the burden of conducting such special study would be greater for 

the Cemadian Pacific Parties than for PBL, tlien: 

(a) state that fact; 

(b) provide the partial emswer that may be made w.th 

information available to the Cemadiem Pacific Parties: 
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(C) identify such business records, or any compilation, abstract, 

or summary based thereon, as will pennit PBL to derive or ascertain a more complete 

emswer; and 

(d) as provided in 49 C.F.R. § 1114.26(b), produce such business 

records, or any compilation, abstract, or summary beised thereon, eis will permit PBL 

to derive or ascertain a more complete emswer. 

3. All documents responsive to a document request should be 

produced, including each copy of an original that differs in any way from the original, 

including, but not limited to, differances caused by markings on, or other additions to, 

such copy or deletions of parts of the original. 

4. If a document responsive to a particular document request is knr.-

to have been in existence but no longer exists, state the circimistances under which it 

ceased to exist, and identify all persons having knowledge of the contents of such 

docimients. 

5. If the information sought in a particular Interrogatory is contained 

in existing documents, those doctunents may be specifically identified, and pursuemt 

to 49 C.F.R. § 1114.26(b). the Canadian Pacific Parties may produce legible, complete 

and exact copies thereof so long as the original documents are retained and will be 

made available if requested. 

6. If the Canadian Pacific Parties' reply to any intenogatory inciudes 

a refe-ence to the Application filed in this proceeding, such response shall specify the 

volume{s) and exact peige number{s) cf the Application where the information is 

contained. If emy response includes a reference to documents on file in the Document 
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Depository, the Canadian Pacific Parties should denote the document number and/or 

page number(s) of each document as it is filed in the Depository, 

7. If any information or document is withheld on the ground that it is 

privileged or otherwise not discoverable. 

(a) identify the infonnation or document (in the marmer provided 

in Definition 13 supra); and 

(b) state the basis for the claim thAt it is privileged or otherwise 

not disco\ erable. 

8. Where any intenogatory or document request refers to "CP." emd 

the response of one ofthe Canadian Pacific Parties would be different from the response 

of emother Canadian Pacific Party, provide separate responses of eacu Canadiem Pacific 

Tarty. 

9. If any Canadian Pacific Party knows or later leams that its response 

to emy intenogatory is inconect it is under a duty seasonably to correct that response. 

Pursuant to 49 C.F.R. § 1114.29. the Canadian Pacific Parties are under a duty 

seasonably to supplement their responses with respect to emy questions directly 

addressed to the identity and locations of persons having knowledge of discoverable 

matters. 

PfTERROeATORIES A^P POCVMEyfTS RBQVPSTS 

mTPRPOQATQRIgS 

1. State the date on which CP and the Applicants entered into the 

Settlement Agreement. 

2. Describe in deteiil the terms and provisions of the Settlement 

Agreement. 
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3. Identify any document containing information regarding the 

Settlement Agreement, including but not Umited to drafts, notes, conespondence and 

proposeds. 

4. Identify the persons who negotiated the Settlement Agreement. 

5. Describe in detail the substance of the negotiations regarding the 

Settlement Agreement. 

6. Describe in detail how the Settlement Agreement will affect (1) PBL 

(2) the Philadelphia area and (3) shippers moving treifiic edong PBL. 

7. Do CP emd the Applicants intend to meike the Settlemen' 

Agreement, or any portion thereof, public? 

8. If the answer to Intenogatory No. 7 is yes, state: (1) what portions 

of the Settlement Agreement will be made public; (2) the manner in which it will be 

made public; and (3) when it will be made public. If the Settlement Agreement will not 

be made public, please state why not. 

9. State whether STB approval is required for any portion of the 

Settlement Agreement. 

10 If the answer to Intenogatory 9 is yes, describe what portion(s) of 

the Settlement Agreement require(s) STB approved. 

11. State whether Applicemts have agreed to the specific requests made 

in CP's August 22. 1997 filing ineludiag. but not limited to: 

a. Access through reciprocal switching rights at non-discriminatory 

rates with respect to: 

i. North Jersey Shared Assets Area 

ii. South Jersey/Philadelphia Shared Assets Area 
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ill. Buffalo-Niagara Frontier terminal area 

iv. Baltimore, MD terminal area 

b. Elimination of the peuticular restrictions contained in D&H's 

existing trackage rights over CR lines, as set forth in the August 22. 1997 filing. 

c. Trackage rights including full service trackage rights at non­

discriminatory rates over the following routes: 

i. over Conrail (CSX) trackage between 
Schenectady, NY and Poughkeepsie. NY; over 
Metro-North trackage between Poughkeepsie, 
NY and New York City; emd then on to CR 
(CSX) trackage to Fresh Pond, NY. 

il, over CR (CSX) trackage between its jimction 
with D&H at Kenwood Yard in Albany, NY, 
including Selkirk, NY as an intermediate point, 
and D&H's Oak Islemd, NJ terminal emd/or the 
appropriate shared assets terminal ia the North 
Jersey Shared Assets Area, including the right 
to serve directly Port of New York emd New 
Jersey facilities, 

12. Identify edl indi'/idueds who have assisted counsel for the Cemadian 

Pacific Parties in responding to these interrogatories. 

BQSaiyPNTS RgQT/ESTEP 

1. All documents relied upon in responding to the foregoing 

intenogatories. 

2. All documents relating to the negotiation and/or drafting of the 

Settlement Agreement 

3. All documents evidencing the Settleri-»2nt Agreement. 

4. All documents relating in any way to the Settlement Agreement. 
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Dated: November 10, 1997 Respectfully submitted. 

i£ 
Charles A. Spitulnik ^ 
Rachel Danish Campbell 
Jamie P. Rennert 
HOPKINS & SUTTER 
888 Sixteenth Street. NW 
Washington, D.C. 20006 
(202) 83C-8()00 

Counsel for the Philadelphia Belt Line 
Railroe d Compemy 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 10, 1997. a copy of the foregoing 

Philadelphia Belt Line Redlroad Company's First Set of Interrogatories and Document 

Requests To The Cemadian Pacific Parties (PBL-12) was served, as indicated below, 

upon the foUowing: 

Hy Hand Delivery; 

Drew A. Heirker, Esquire 
Amold & Porter 
555 12th Street, N.W. 
Washington. D.C. 20004-1202 

David H. Cobum. Esquire 
Steptoe & Johnson. L.L.P. 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

John V. Edwards, Esquire 
Patricia Bmce. Esquire 
Zuckert, Scoutt & Rasenberger. L.L.P. 
888 Seventeenth Street. N.W. 
Suite 600 
Washington. D.C. 20006-3939 

Gereild P. Norton, Esquire 
Hetrkins Cunningham 
1300 Nineteenth Street. N.W. 
Suite 600 
Washington. D.C. 20036 

Bv First-Class U.S. Mail. Postage Prepaid; 

On all other parties on the Restricted Service List. 

Rachel Danish Campbell 
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CP-23 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

" CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION --
TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN 

RAILWAY COMPANY TO CSX TRANSPORTATION, INC. 

CANADUN PACIFIC PARTIES' OBJECTIONS TO 
PHILADELPHIA BELT LINE RAILROAD CCMPANTS 

FIRST SET OF INTERROGATORIES AND DOCUMENT REQUESTS 

Canadian Pacific Railway Company Delaware and Hudson Railway 

Company, Inc., the St. Lawrence & Hudson Railway Company, Ltd., and Soo Line 

Railroaa jpany (collectively, the "Canadian Pacific Parties"), through their counsel, 

hereby submit their initial objections 1/ to the Philadelphia Belt Line Railroad 

Company's First Set of Interrogatories and Doctuient Requests to the Canadian Pacific 

Parties (PBL-12). 

Philadelphia Belt Line Railroad Company ("PBL") requests documents 

and responses to interrogatories all relating to an agreement reached between the 

Canadian Pacific Parties and Norfolk Southera Coiporation and Norfolk Southera 

1/ The Canadian Pacific Peuties submit these initial objections pursuemt to 
Paragraph 16 ofthe Discovery Guidelines. Sfi£ Decision No. 10 (served June 27, 
1997). 
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Railway and an agreement between the Canadian Pacific Parties and CSX Corporation 

and CSX Transportation. Inc. (collectively, the "CP Agreements"). 

The Canadian Pacific Parties object to these discovery requests on the 

ground that they seek information that is neither relevant nor likely to lead to the 

discovery of evidence relevant to this proceeding. The CP Agreements are business 

transactions that do not require Board approval. Furthermore, neither the Canadian 

Pacific Parties nor the Applicants ZI have, in any way, reUed on the CP Agreements m 

this proceeding or put the CP Agreements at issue herein. The Applicants have not 

rehed on the CP Agreements to support their Application, and the Canadian Pacific 

Parties have not filed a Responsive Apphc£.tion. Therefore, information and documents 

relatmg to the CP Agreements are unrelated to emy issue in this case and are not 

discoverable. 

2/ "^^plicants" refers coUectively to CSX Corporation and CSX Transportation. 
Inc. (L'fllectively, "CSX^, Norfolk Southera Corporation and Norfolk Soudiera 
Railway Company (collectively. "NS") and Conrail. Inc. and Consolidated Rail 
Corporation (collectively, "Coxirail"). 
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Accordingly, the Canadian Pacific Parties object to, and will not produce 

information responsive to, PBL's first set of interrogatories and document requests. 

Respectfully submitted, 

Vice President-Legal Services 
CANADIAN PACinC RAILWAY COMPANY 
Suite 500 
Gulf Canada Square 
401 Ninth Avenue, S.W. 
Calgary, AlberU T2P 4Z4 
CANADA 
(403)218-7474 

Greorge W. Mayo, Jr. 
Eric Von Salzen 
Thomas B. Leary 
Ronald J Wiitsie, II 
M r ^ I. Tanenhaus 
Farhana Y. > Thera 
HOGAN & HARTSON L L P. 
555 Thirteenth Street, N.W. 
Washington. D.C. 20004-1109 
(202) 637-5600 

November 17, 1997 Attorneys for Canadian Pacific Railway 
Company. Delaware and Hudson Railway 
Company. Inc., the St. Lawrence & Hudson 
Railway Company, Ltd. aad Soo Line Railroad 
Company 
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CERTIFICATE QF SERVICE 

I hereby certify that, on this 17th day of November, 1997,1 served the 

Canadian Pacific Parties' Objections to Philadelphia Belt line Railroad Company's 

First Set of Interrogatories and Document Requests (CP-23) by hand on the parties 

below and by first-class mail, postage prepaid, on all parties on the Restricted 

Service List: 

Charles A. Spitulnik 
Rachel Danish Cemipbell 
Jamie P. Rennert 
Hopkins & Sutter 
888 Sixteenth Street, N.W. 
Washmgton, D C. 20006 

John V. Edwards 
Patricia Brace 
Zuckert, Scoutt & Rasenberger, L.L.P. 
Suite 600 
888 Seventeenth Street, N.W. 
Washington, D C. 20006-3939 

Drew A. Harker 
Arnold & Porter 
555 Twelfth Street. N.W. 
Washington, D C. 20004-1202 

David H. Cobum 
Steptoe & Johnson L.L.P. 
1330 Connecticut Avenue, N.W. 
Washington. D C. 20036-1795 

Gerald P. Norton 
Harkins Cimningheun 
Suite 600 
1300 Nineteenth Street. N.W. 
Washington, D C. 20036 
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CSX/NS-152 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWA / COMPANY 

-CONTROL AND OPFJIATING LEASES/AGREEMENTS-
CONKAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB FINANCE DOCKET NO. 33388 

APPI ICANTS' INTHAL OBJECTIONS TO 
PHILADELPHIA BELT LINE RAILROAD COlvlPANY'S 

SECOND SET OF INTERROGATORIES AND 
DOCUMENT REQUESTS TO APPLICANTS 

Applicantŝ ' hereby submit their initial objections to the Philadelphia Belt Line 

Railroad Company's ("PBL") Second Set of Interrogatories and Document Requests to 

Applicants (PBL-ll). 

These initial objections arc filed pursuant to Paragraph 16 of the Discovery Guidelines 

adopu ; by Decision No. 10, served June 27. 1997, which provide that "[a] responding party 

shall, within five business days after receipt of service, serve a response stating all its 

objections to any discovery request as to which the responding party has then decided that it 

will be providing no affirmative re'ponse. . . . " Applicants reserve the right to answer or 

-•Applicants" refers collectively to CSX Corporation and CSX Transporutiv->n. Inc. 
(collectively "CSX), Norfolk Southem Corporation and Norfolk Southem Railway Company 
(collectively "NS") and Conrail Inc. and Consolidated Rail Corporation (collectivelv 
"Conrail"). ' 



object to each and every discovery request, deHnition and instruction set forth in PBL-ll 

within the time frame set forth in Paragr̂ h 16. 

PBL's requests seek information about a settlement between a third party and one or 

more of the Applicants, much of which would be privileged. Applicants object to PBL-ll on 

the basis that the deadlines have pissed for evidentiary filings or discovery by PBL. PBL 

should net be pennitted to conduct discovery at this time because, except for Applv..4nts' 

recent si bmission of the North Jersey Shared Asset Area Operating Plan?' which these 

reque.;'.s do not address, the discovery period has closed for PBL on Applicants' casc-in-

chief. .\s a resuh, these requests are irrelevant and PBL has no particular need for the 

requested informauon that would justify these requests. 

On October 21. 1997, PBL filed its Comments and Request for Conditions (PBL-10). 

PBL had a full, fair and adequate opportunity to serve discovery and participate in the 

depositions of Applicants' witnesses during the initial discovery period (June 23, 1997 

through October 5, 1997) in this proceediiig. PBL served one set of discovery requests on 

Applicants (PBL-6) on September 24, 1997. Applicants responded to each of PBL's 

requests, and PBL did not serve any addilional discovery requests wiihin the pennitted time 

frame. 

Because PBL's opposition filing consists of commenis. and is not a responsive or 

i Pursuani to Decision No. 44, on October 29. 1997, Applicanis filed CSX;NS-119, CSX/NS 
Operating Plan for the North Jersey Shared Assets Area and Supporting Sutement. In that 
decision, the Board issued a separate procedural schedule for the North Jersey Shared Assets 
Area Operating Plan. Under that procedural schedule, the Port Authority of New York/New 
Jersey and other interested parties have until November 24, 1997 to complete discovery and 
file comments with respect to those operating plans. Decision No. 44, Slip Op. at 4. 
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inconsistent application, PBL is not enililed to file rebuttal in this proceeding. Therefore, 

PBL will not be prejudiced by not obtaining responses to these discovery requests. For theae 

reasons. Applicants should not be fequired lo respond to chese requests. 



James C. Biihop, Jr. 
William C. Wooldridge 
J. Gary Lane 
James L. Howe UI 
Roliert J. Cooney 
George A. Aspatore 
Roger A. Petersen 
Norfollt Southem Corporalion 
Three Commercial Place 
Norfolk, VA 23510-9241 

•7^7) 629-2838 

Aciiard A. Allen 
John V. Edwards 
Pfttricia E. Bruce 
Zucken, Scoutt & Rasenberger LLP 
888 Seventeenth Street, N.W 
Suite 600 
Washington, D.C. 20006-3939 
(202) 298-8660 

John M. Nannes 
Scot B. Hutchins 
Skadden, Arps, Slate, Meagher 

& Flom LLP 
1440 New York Ave., N.W 
Washington, D.C. 20005-2111 
(202) 371-7400 

Coun&tl far Norfolk ^utft'ifT 
Corporation and Nnffp^l Scuffim 
Railwa\ Compqny 

Respectfully submitted, 

Mark G. Aron 
Feter J . Shudtz 
CSX Corporation 
One James Center 
902 East Cary Street 
Richmond, VA 23129 
(804) 782-1400 

P. Michael Giftos 
VwaX R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville. FL 32202 
(9041 359-3100 

Dennis G. Lyons'/^ ^ 
Drew A. Harker 

Amold SL Porter 
535 I2th Street, N.W. 
Washington, D.C. 20004 
(202) 942-5000 

Samuei M. Sipe, Jr. 
David H. Cobum 
Steptoe & Johnson LLP 
1330 Connecticut Avenue 
Washington, D.C. 20036 
(202) 429-3000 

and CSX Transpgrfiftinfi^ ffy^ 
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Tfanothy T. OToole 
Constance L. Abrams 
Consolidated Rail Corporation 
Two Commerce Square 
2001 Market Street 
Philadelphia, PA 19103 
(215) 209-4000 

Paul A. Ciumingtaj 
'Gerald P. Norton 
Haiiuns Cunningham 
1300 Nineteentii Street. N.W 
Suite 600 
Washington, D.C. 20036 
(202) 973-7600 

Counsel for Qjnrail Inr qfnf 
Consoiidared Rail ^prpffrgp^^ 

Dated- November 10, 1997 



rF.RTTFirATF QF SERVICE 

I, Patricia E. Bruce, certify lhat on November 10, 1997,1 caused lo be served by 

facsimile service a true and correct copy of the foregoing CSXyNS-152, AppUcants* Initial 

Objections to the Philadelphia Belt Line Railroad Company's Second Set of Interrogatoriei* 

and Document Requests to Applicants (PBL-ll) on all parties that have submitted to the 

Applicants a Request to be f laced on the Restiicted Service List in STB Finance Docket No. 

33388. 

Dated: November 10, 1997 



CERTIFICATIC OF SERVICE 

I hereby certify that on November 20, 1997, a copy of the foregohig Motion of 
Philadelphia Belt Line Railroad Company To Compel Responses To Second Set Of 
Interrogatnries And EXicvunent Requests To Applicants And First Set Of Interrogatories 
And Docmnent Requests To The Canadian Pacific Parties (PBL-13) was served, as 
indicated below, upon t l ^ following: 

By Hand Delivery; 

Drew A. Harker, Esquire 
Amold & Porter 
555 12th Street, N.W. 
Washington, D.C. 20004-1202 

David H. Cobum, Esquire 
Steptoe & Johnson, L.L.P. 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

John V. Edwards, Esquire 
Patricia Bmce, Esqutre 
Zuckert, Scoutt & Rasenbeiger, L.L.P. 
888 Seventeenth Street. N.W. 
Suite 600 
Washington, D.C. 20006-3939 

Gerald P. Norton, Esquire 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, D.C. 20036 

Eric Von Salzen. Esquire 
Hogan & Hartson L.L.P. 
555 Thirteenth Street. N.W. 
Washington. D.C. 20004-1109 

Bv First-Class U.S. Mail. Postage Prepaid; 

On all other parties on the Restricted Service List. 

g93039-l 


