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HOGAN & HARTSON 
L.L.E 

November 4, GEORGE W. MAYO. JR-
PAKINEI 

(202)637-5679 
CWMAYO'IiHHLAW. COM 

BY HAND DELIVERY 
The Honorable Vernon A. Williams 
Secretary, Surface Transportation Board 
Case Control Branch 
ATTN: STB F-inance Docket No. 3 3 388 
Surface Transportation Board 
1925 K St r e e t , N.W. 
Washington, DC 20423-0001 

COLUMBIA SQUARE 

555 THIRTEENTH STREET. NW 

WASHINGTON. DC 20004-1109 

T E L (202) 6S7 5600 

F \ X (202) 537-5910 

c'o J — 
Re: Finance Docket No. 33388, CSX Corporation and CSX 

Transportation, Inc., Morfolk Southern Corporation and 
Norfolk Southern Railway Company -- Control ana Operating 
Leases/Agreements -- Conrail Inc. and Consolidated R a i l 
Corporation 

Finance Docket No. 33388 (Sub No. 69), Responaive 
Application -- State of New York, By and Through I t s 
Department of Transportation, and The New York City Economic 
Development Corporation 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the above-referenced dockets are an 
o r i g i n a l and twenty-five copies of the "Joint Motion of Canadian 
r a c i f i c P a r t i e s , CSX Corportation, and CSX Transportation, Inc. To 
Dismiss Without Prejudice Canadian P a c i f i c Parties' P e t i t i o n To 
Enforce Trackage and Switching Rights Imposed by the Board". Also 
enclosed i s a 3.5-inch d i s k e t t e , formatted f o r WordPerfect 7.0, 
containing the pleading. 

Thank yea f o r your assistance. 

Sincerely, 

GecVge W. Mayo, J r . 
Attorney f o r Canadian P a c i f i c Railway 
Company, Delaware and Hudson Railway 
Company, Inc., Soo Line Railroad 
Company, and St. Lawrence i Hudson 
Railway Company Limited 

GWM:jms 
Enclosures 
cc: Counsel f o r Parties Required To Be Served 
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CP-33 
CSX-185 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33338 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOIK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 (Sub-No. 69) 

RESPONSIVE APPLICATION--STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

JOINT MOTION OF CANADIAN PACIFIC PARTIES, CSX CORPORATION, AND CSX 
TRANSPORTATION, INC. TO DISMISS WITHOtTT PREJtJDICE 

CANADIAN PACIFIC PARTIES' PETITION TO ENFORCE TRACKAGE AND 
SWITCHING RIGHTS IMPOSED BY THE BOARD 

MARCELLA M. SZEL 
TIMOTHY G. MULCAHY 
CANADIAN PACIFIC RAILWAY COMPANY 
Gulf Canada Square, S u i t e 500 
401 N i n t h Avenue, S.W, 
Calgary, A l b e r t a T2P 4Z4 
CANADA 
(403) 319 7474 

GEORGE W. MAYO, JR. 
ERIC VON SAL2.EN 
HOGAN Sc HARTSON L.L.P. 
555 T h i r t e e n t h S t r e e t , N.W. 
Washingtcn, D.C. 20004-1109 
(202) 637-5600 

At t o r n e y s f o r Canadian P a c i f i c Railway Company, Delaware and Huison 
Railway Company In c . , Soo Line Corp., and St. Lawrence & Hudson Railway 

Company L i m i t e d 

SAMUEL M. SIPE, JR. 
STEPTOE & JOHNSON LLP 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036-1795 
(202) 429-3000 

M̂ RK G. ARON 
PETER J. SHUDTZ 
CSX CORPORATION 
One James Center 
901 East Cary S t r e e t 
Richraond, VA 23129 
(804) 782-11400 

DENNIS G. LY0N3 
ARNOLD & PORTER 
555 T w e l f t h S t r e e t , N.W. 
Washington, D.C. 20004-1202 
(202) 942-5000 

P. MICHAEL C^FTOS 
PAUL R. HITCHCOCK 
CSX TRANSPORTATION, INC. 
One James Center 
500 Water S t r e e t 
Speed Code J-120 
J a c k s o n v i l l e FL 32202 
(904) 359-3100 

Counsel f o r CSX Corporat i o n and CSX T r a n s p o r t a t i o n , Inc. 

November 4, 1999 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 3 3388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS --
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

STB Finance Docket No. 33388 (Sub-No. 69) 

RFSPONSIVE APPLICATION--STATE OF NEW YORK, 
BY AND THROUGH ITS DEPARTMENT OF TRANSPORTATION, 

AND THE NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION 

JOINT MOTION OF CANADIAN PACIFIC PARTIES, CSX CORPORATION, AND 
CSX TRANSPORTATION, INC. TO DISMISS WITHOUT PREJUDICE 

CANADIAN PACIFIC PARTIES' PETITION TO ENFORCE TRACKAGE AND 
SWITCHING RIGHTS IMPOSED BY THE BOARD 

The Can-..idian P a c i f i c Parties 1/ and CSX 2/ hereby move 

to dismiss without prejudice "Canadian P a c i f i c Parties' P e t i t i o n 

To Enforce Trackage and Switching Rights Imposed by ~he Board" 

(CP-31), f i l e d on July 27, 1999. 

1/ "Canadian P a c i f i c Parties" or "CP" r e f e r c o l l e c t i v e l y t o 
Canadian P a c i f i c Railway Company, Delaware and Hudson Railway 
Company Inc., Soo Line Railroad Company and St. Lawrence & Hudson 
Railway Company Limited. 

2/ "CSX" r e f e r s c o l l e c t i v e l y to CSX Corporation and cSX 
Transportation, Inc. 

\ \ \ r c - 66673/1 »976155 V3 



CP and CSX have reached a settlement agreement that 

resolves the issues presented i n the p e t i t i o n , and that provides 

among other things t h a t the p a r t i e s s h a l l j o i n t l y seek dismissal 

of the p e t i t i o n without prejudice. Accordingly, CP and CSX 

request the Board to dismiss CP's p e t i t i o " and to do so without 

p r e j udice. 

Respectfully submitted. 

\ M. SZ] MARCELLA M. SZEL 
TIMOTHY G. MULCAHY 
CANADIAN PACIFIC RAILWAY COMPANY 
Suite 500; Gulf Canada Square 
401 Ninth Avenue, S.W. 
Calgary, Alberta T2P 4Z4 
CANADA 
(403) 319-7474 

GEORGE W. MAYO, JP. 
ERIC VON SALZEN 
HOGAN & HARTSON L.L P. 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004-1109 
(202) 637-5600 

Attorneys f o r Canadian P a c i f i c 
Railway Company, Delaware and 
Hudson Railway Company, Inc., Soo 
Line Railroad Company, and 
St. Lawrence & Hudson Railway 
Company Limited 

and 
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Samuel M. Sipe, J r . 
STEPTOE & JOHNSCN LLP 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036-1795 
(202) 429-3000 

J l 6. L^^i/ 
von.c! / Dennis G. Lyons 

ARNOLD Sc PORTER 
555 Twelfth Street, N.W. 
Washington, D.C. ' 0004-1202 
(202) 942-5000 

Mark G. Aron 
Peter J. Shudtz 
CSX CORPORATION 
One James Center 
901 East Cary Street 
Richmond, VA 2312 9 
(804) 782 11400 

?. Michael G i f t o s 
Paul R. Hitchcock 
CSX TRANSPORTATION, INC. 
One Janes Center 
500 Water Street 
Speed Code J-12 0 
Jacksonville, FL 32202 
(904) 359-3100 

Counsel f o r CSX Corporation and 
CSX Transportation, Inc. 

November 4, 1999 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that on t h i s 4th day of November, 

1999, I served by the means ind i c a t e d below a copy of the 

foregoing J o i n t Motion of Canadian P a c i f i c Parties, CSX 

Corporation, and CSX Transportaticn, Inc. To Dismiss Without 

Prejudice Canadian P a c i f i c Parties' P e t i t i o n To Enforce Trackage 

And Switching Rights Imposed by the Board: 

Counsel f c r CSX, NYCEDC and NYDOT 
(by hand) 

Counsel f o r a l l p a r t i e s requesting a copy 
(by f i r s t - c l a s s mail or by hand where requested) 

George W. Mayo, Jr, 

>UDr - 66671/1 . W 6 I 5 5 v.1 
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<9ffitr of tift (S^dirmn 

ihtrface (UratiBportatton Hoard 
VaJBlftngton. 9.€. 20423 0001 

FJLE iN OU( K1:T 1 

March 14. 2000 

Mr. Clinton J. Miller, III 
General Counsel 
Mr. Daniel R. Elliott, III 
Assistant General Counsel 
United Transportation Union 
14600 Detroit Avenue 
Cleveland, OH 44107 

Dea'- Messrs. Miller and Elliott: 

In the UTU-8 petition filed March 26, 1999, United Transportation Union (UTU) sought 
intensified oversighi, by the Surface Transportation Board (Board) in conjunction with the 
Federal Railroad / . -tration (FRA), of the implement-.tion of the Safety Integration Plans 
(SIPs) filed by ajvplicai i : in .he Conrail Acqu sition proceeding (STB Finance Docket 
No. 33388). 

By letter dated April 7, 1 ''99,1 advised you that, because FRA was the appropriate 
agency to address initially the concems raised in the UTU-8 petition, I had referred that petition 
to FRA and had asked FRA to advise the Board, pursuant to the SIP process, of any action taken 
by FRA and ofany action that needed to be taken by the Board t j assure the safe implementation 
of thfc Cnnrail Acquisition transaction. 

By letter dated February 18, 2000 (which indicates that ^ copy was sent to 
Mr. Charles L. Little, UTU's Intemational President), FRA t.- d that, as far as FRA has been 
able to determine, the pfe-"Split Date" incidents referenced in ' U-8 petition had no direct 
relationship to the Conrail Acquisition transaction and/br to th: S* .-s developed by CSX and NS 
to address the integration of operations. FRA did hv.i in that letter advise the Board, nor has FRA 
in any other manner advised the Boar'̂  that any action needs to be taken by the Board to assure 
the safe implementation of the Conrail Acquisition transaction. Thus, the Board at this time 
contemplates no ftirther action in response to the UTU-8 petition. 

We will, of course, remain alert to safety issues as CSX and NS continue to implement 
the Conrail Acquisition transaction and as we conduct cur general oversight proceeding. We 
also expect that you and other concemed persons will call attention to safety matters that need to 
be addressed. 



We look forward to the continued joint efforts of rail employees, the railroads, FRA. and 
the Board to foster a safe working environment for railroad employees. The Conrail AcquiSfition 
proceeding has laid the groundwork for the cooperative elements necessary to ensuring safe 
working conditions. 

I hope that this information is useful to you. Please do not hesitate to contact me if we 
can be helpfiil in the fiitiu-e. A copy of this letter has been placed in the docket of STB Finance 
Docket No. 33388. 

Sincerely, 

Linda J. Morgan 

cc: Dennis G. Lyons, Esq. 
Richard .A.. Allen, Esq. 
Administrator Molitoris 

I B 



u.s, Deparrment 
of Transportation 

Federal Railroad 
Administration 

Administrator 1120 Vermont Ave., NW. 
Washington, DC 20590 

FEB 18 2000 FILE 

cr. 

C D 

The Honorable Linda J. Morgan 
Chairman 
Surface Transpoitation Board 
1925 KStreet, N.W. 
Washington, Q.C. 20̂ 23-0001 

Dear 

Thank you for your letter in vvhich you forwarded a petition from the United Transportation Union 
(UTU) seeking intensified oversi.̂ t of the implementation of the Safety Integration Plans (SIPs) filed 
by the applicants in tfie Ccmsoltdated Rail Corporation (Ccmrail) AcquisiticMi proceeding, STB Docket 
No 33388. UTU's concems addressed incidents which occurred in Januaiy and Februaiy 1999 prior 
to the actual split up of Conrail by CSX Transportation, Incorporated (CSXT) and Norfolk Soutfiem 
Corporaii<ni (NS) on June 1,1999 (split date). Please accept my apokigies for tfie delay in responding 
to your letter. 

As described in UTU's letter addressed to me on January 25,1999, on this same matter (aiclosed 
witfi the copy of tfie petition that you forwarded), two Conrail crew members died in Ohio; one in 

New Jersey, and one in New York between January 14-22,1999. in unrelated incidents. Also 
highlighted was the most publicized incident which occurred on January 17, 1999, near Toledo, Ohio, 
when three Conrail trains collided killing a conductor who wa.« a legislative representative and 
secretary/treasurer cf UTU Local 227 in Huntington, Indiana, and a locomotive ^ginesr represented 
by tfie Brotfieriiood of Locomotive Engineers (BLE), Division 457 in Toledo. 

While each of the above noted fatalities were extremeiy senous and tragic incidents unto tfiemselves, 
none of tfiem occurred foUowing tf^e Split Date. Through a veiy intensive safety oversight process 
which was set in motion in tfie fall of 1998 by the Federal Railroad Administration (FRA), a 
43-member SIPs/Safety Surveillance Team has closely monitored the operating practices and safety of 
both pre-split and post-split Conrail. This extraordinary safety oversight was provided by FRA in a 
proactive role in addition to tfie normal complemait of inspectors (Motive Power and Equipment 
Operating Practices, Hazardous Materials, Signal and Train Control, and Track disciplines) which 
provided a safety review of Conrail on an ongoing basis prior to SpUt Date. FRA's intensive safety 
oversight was described in detail to die Surface Transportation Board (STB) in FRA's first biannual 



. eport which was forwarded to STB on M ^ 4,1999, in accordance witfi our Memorandmn of 
Understanding (MOU).̂  ^ Copies of botfi of tfiese documents are being forwarded witfi acopy of tfiis 
letter to tfie UTU and BLE Presidents fbr further info -mation (Enclosures 1 and 2). 

As STB is aware, SIPs in tfie Conrail acquisition proceeding were designed for the railroads to 
coordinate with FRA regarding safety requirements and tfie individual railroad commitmertB to ensure 
that tfie transaction was safely implemented. During the period prior to tfie Split Date, boA NS and 
CSXT directed tfie exi ting Conrai! managenient to operate as it had in tfie past witfi no maior changes 
in front-line personnel and 'or infrastructure. Thus, tfie incidents which occurrad prior to Ae Split Date 
occurred under existing Conrail operating practices and oversight by existing Conrail managers. Thg 
aforementioned incidents which occurred prior to tfie "Soli Date" as far as FRA has been iMe to 
determine had no direct relationship to tfie acquisition and̂ ir tfte SIPs developed bv tfie raitfoads tQ 
address tfie integration of operations. Therefore. FRA coul i not advise of any furtfier Board action 
required at the time of your April 7,1999 letter to address ac quisition related matters for these 
incidents. You may be assured, however, as tfie railroads and labor repres«itatives were dving tfiis 
time period, that FRA continued to faitfifully execute its full measure of safety enforcement and 
delegated safety authority toward any safety issues which arose within Conrail and tfie acqiarin^ 
railroads. 

This response has been delayed as FRA field personnel and headquarters staffhavc perfbmed the 
required field data collection and analysis of a "Conrail Operational Review" tfwt was cowhcted 
throughout ti.e former C<»irail di\isk)ns and acquired properties during tfiis same period of limc A 
copy of tfie res Its ofthat stud/ is also being forwarded under separate cover to »he UTU aad L'LE 
Presidents to address their concems over work/rest (fatigue) is sues raised in UTU's petition that you 
fonvarded in your Letter of April 7. 1999. 

As an additi(Mial update, FRA furtfier intensified its oversight of tfie acquisition during the iree-week 
penod immediately preceding and following tfie Split Date (May 17 tfiru July 1.1999) by adding ten 
(10) inspector? to the Conrail Merger Surveillance Team (43 members total). In additioa tothe NS, 
CSXT and Conrail Shared Assets safety ir.nuroring teams, a "Chicago Gateway" team led fcy Deputy 
Rer̂ ional Administrator David Blackmore was added for oversight of traffic flows tfirough *at 
.mportant gateway fi^om East to West (Enclosure 3). The details of tfiis surveillance and the findings of 
tfie acquisition integration for tiie pariod April 16,1C99. tfwough December 31, 1999. wiB be 
forwarded to STB with our MOU specified bi-annual report of December 19">9. 

' Memorandum of Understanding Between the Surface Transportation Board and the Fedeial Railroad 
Administration; CSX and NS Acquisition of Conrail, Finance Docket No. 33388 Implementation off Saiety 
Integration Plans; May 19, 1999. 

^ First Briefing Report Covering Period of July 23, 1998-ApriI 15, 1999; Conrad Merger Snelllance: 
NS, CSX, and CSAO SIP/Safety Update: May 4. 1999. 

' Conrail Operational Review, FRA's Office of Safefv Assurance and Compliance - Operatiag Prflctices 
Division, November 1999. 



FRA reportable injuries for employees working in former Conrail territoiy over the same period last 
year As of .\ugust 20, NS (for its Northem region-tfiree divisions) identified 36 FRA reportable 
injuries compared with 63 FRA reportable injuries for tfiat same time period last year at Conrail. As of 
July, CSXT had identified a 17 percent improvement for FRA reportable injuries in comparison witfi 
former Conrail territoiy. Throughout CSXT's system, including tfie Coa'ail acquired territories, tfiere 
has been a 23 percent decline from a year ago in reportable personal injuries; Conrail Shared Assets as 
of July reported only 20 injuries since the Split Date (all of tfiem minor in nature). Preliminary reports 
indicate that the train accident and highway grade c . ossing incident rates will be at comparable levels 
to die rates ofthe previous year at Conrail. Although there has been significant line and yard 
congestion, as well as extended dwell times identified for equipment in yards (service performance 
issues) at the Cr»XT and NS acquired prqjerties and Shared Assets since the Split Date, the safety 
record at all three companies has been admirable to date. 

All ofthe above .ioted documents covering Conrail acquisition safety surveillance have been made 
available for public review on FRA's Intemet accessible web page since mid-year 1999 at 
http .'AA.'ww.fri. dol.gov/sitc'index hmi. The Office of Safety has been working closely witfi Mr. Mel 
Clemens of your st£̂ f to ensure that our Conrail acquisition integration safety assessments are 
frequently updated and shared between the two agencies. 

I must regretfidly inform >ou that it has been brought to my attention that the post-split Conrail 
acquired territories had its first train service fatality as recorded on November 4, 1999. A NS 
machinist was killed while preparing locomotives for service near Cleveland, CMiio. in the early 
moming hours as hc move! from an adjacent track into tfie paih of NS Train TVLA traveling at 60 
mph. Th-s incident is being tiioroughly investigated by NS and FRA to ascertain tfie "root caa-~" of 
the incident and ascertain if there were any merg?r integration imp'»cations. The prelimina"' review 
has not identified any merger related safety issues. 

I wish to thank you and your staff for tfie vtry close working relationship tfiat has been established with 
FRA on merger safety elated matters. Botfi tfie Conrail and Canadian National/Dlinois Central 
mergers have directly benefitted from tfiis close working relationship '.y assuring for tfie highest levels 
of intensive safs;iy oversight in tfie history of such mega-mergers. P ease give me a call if tfiere are any 
additional questions or needs in diis regard. The next bi-annual report on FRA's safety assessment of 
tfie Conrail merger is in tfie state of review and should arrive at STB during tfie First Quarter of 2000, 

Sincerely. 

Jolene M. Molitoris 
Administrator 

Enclosures (3) 

cc: Mr. Charles L. Little. UTU 
Mr. Edward Dubroski. BLE 
Mr. Melvin F. Clemens. STB 
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FEB 18 2000 

The Honorable Linda J. Morgan 
Chairman 
Surface Transportation Board 
1925 KStreet. N.W. 
Washington. Q C. 20423-0001 

Dear 

Thank you for your letter in which you forwarded a petition from the United Transportation Union 
(UTU) seeking intensified oversight of the implementation of the Safety Integration Plans (SIPs) fiied 
by the applicants in the Consolidated Rail Corporation (Conrail) Acquisition proceeding. STB Docket 
No. 33388. UTU's concems addressed incidents which occurred in January and February 1999 prior 
to the actual split up of Conrail by CSX Transportation. Incorporated (CSXT) and Norfolk Soutiiem 
Corporation (NS) on June 1, 1999 (split date). Please accept my apologies for the delay in responding 
to your letter. 

As described in UTU's letter addressed to me on January 25,1999, on this same matter (enclosed 
with the copy of the petition that you forwarded), two Conrail crew members died in Ohio; one in 

New Jersey, and one in New York between Januaiy 14-22, 1999, in unrelated incidents. Also 
highlighted was the most publicized incident which occurred on January 17. 1999. near Toledo. Ohio, 
when tfiiee Conrail trains collided killing a conductor wfio was a legislative representative and 
secretary/treasurer of UTU Local 227 in Huntington. Indiana, and a locomotive engineer represented 
by the Brotherhood of Locomotive Engineers (BLE), Division 457 in Toledo. 

While each of the above noted fatalitie.'. were extremely serious and tragic incidents unto themselves, 
none of them occurred following tfie Split Date. Through a very intensive safety oversight process 
which was set in motion in the fall of 1998 by tfie Federal Railroad Administration (FRA). a 
43-member SIPs/Safety Surveillance Team has closely monitored the operating practices and safety of 
both pre-split and post-split Conrail. This extraordinary safety oversight was provided by FRA in a 
proactive role in addition to the normal complement of inspectors (Motive Power and Equipment. 
Operating Practices. Hazardous Materials. Signal and Train Control, and Track disciplines) which 
provided a safety review of Conrail on an ongoing basis prior to Split Date. FRA's intensive safety 
oversight was described in detail to tfie Surface Transportahon Board (STB) in FRA's first biannual 



report v^ch was forwarded to STB on May 4, 1999. in accordance with our Memorandum of 
Understanding (MOU).' ^ Copies of both of these documents are being forwarded with a copy of this 
letter to tfie UTU and BLE Presidents for furthe. information (Enclosures 1 and 2). 

As STB is aware, SIPs in tfie Conrail acquisition proceeding were designed for tfie railroads to 
coordinate with FRA regarding safety requirements and tfie individual railroad commitments to ensure 
tfiat the transaction was safely implemented. During the period prior to the Split Date, both NS and 
CSXT directed the existing Conrail management to operate as it had ui the past witfi no major changes 
in front-line personnel and/or infrastructure. Thus, the incidents wfiich occurred prior to tfie Split Date 
occurred under existing Conrail operating practices and oversight by existing Conrail managers. The 
aforementioned incidents which occuned prior to the "Split Date" as far as FRA has been able to 
determi le had no direct relationship to tfie acquisition and/or tfie SIPs developed bv the railroad*, to 
address the integration of operations. Fherefore, FRA could not advise of any further Board ar tion 
required at the time of your April 7, 1999 letter to address acquisition n lated matters for Uiest 
incidents. You may be assured, however, as the railroads and labor rer-resentatives were durLng this 
time pei iod, that FRA continued to faithfully e; ecute its full measure of safety enforcement and 
delegated safety authority toward any safety issues which arose widiin Conrail and tfie acquiring 
railroads. 

This response has been delayed as FRA field personnel and headquarters staff have performed the 
required field data collection and analysis of a "Conrail Operational Review" that was conducted 
throughout tiie former Conrail divisions and acquired properties during this same period of time. A 
copy of the results of that stud/ is also being forwarded under separate cover to ihe UTU and BLE 
Presidents to address their concems over work/rest (fatigue) issues raised in UTU's petition that you 
forwarded in your letter of April 7. 1999. 

As an additiona] update, FRA furtfier intensified its oversight of tfie acquisition during tfie three-week 
period inmiediateiy preceding and following the Split Date (May 17 thru July 1,1999) by rdding ten 
(10) inspectors to the Conrail Nierger Surveillance Team (43 members total). In addition to the NS, 
CSXT and Conrail Shared Assets safety monitoring teams, a "Chicago Gateway" team led by Deputy 
Regional Administrator David Blackmore was added for oversight of traffic flows through that 
important gateway from East to West (Enclosure 3). The details of this surveillance and the findings of 
tfie acquisition integration for the period April 16, 1999, tiirough December 31, 1999, will be 
forwarded to STB with our MOU specified bi-annual report of December 1999. 

' Ml. ôrandum of Understanding Between the Suiface Transportatinn Board and the Federal Railroad 
Administration; CSX and NS Acquisition of Conrail, Finance Docket No. 33388 Implementation of Safety 
IntegraUon Flans; May 19, 1999. 

^ First Briefing Report Covering Period of July 23, 1998-April 15, 1999; Conrad Merger Surveillance: 
NS, CS.Y, and CSAO SIP/Safety Update: May 4. 1999. 

' Conrail Operational Review, FRA's Office of Safety As8u.-ance and Compliance • Operating Practices 
Division, November 1999. 



FRA reportable injuries for employees working in former Conrail territory over tfie same period last 
year As of August 20, NS (for its Northem region-tfiree divisions) identified 36 FRA reportable 
injuries compared witfi 63 FRA reportable injuries for that same time period last year at Comail. As of 
July, CSXT had identified a 17 percent improvement for FRA reportable injuries in comparison witfi 
former Conrail territoiy. Throughout CSXT's system, ncluding tfie Conrail acquired territories, there 
has been a 23 percent decline from a year ago in .eportahle personal injuries; Conrail Shared Assets as 
of July reported only 20 inj)unes since the Split Date (all of vhem minor in nature). Preliminary reports 
indicate tfiat tiie train accident and highway grade crossing incident rates will be at comparable levels 
to the rates ofthe previous year at Conrail. Although tfiere has been significant line and yard 
congestion, as well as extended dwell times identified for equipment in yards (service performance 
issues) at the CSXT and NS acquired properties and Shared Assets since tfie Split Date, tfie safety 
record at all three companies has been admirable to date. 

All ofthe above noted docurnents covering Conrail acquisition safety surveillance have been made 
a\ ailable for public review on FRA's Intemet accessible web page since mid-year 1999 at 
http:,Vwww. fra dot.gov/site/index htm. The Office of Safety has been working closely witii Mr. Mel 
Clem n̂s of your staff to ensure that our Conrail acquisition integration safety assessments are 
frequentiy updated ai.d shared between the two agencies. 

I must regretfully mform you tfiat it has been brought tc my attention tfiat die post-split Conrail 
acquired territories had its first train service fatality as recorded on November 4, 1999. A NS 
machinist was killed while preparing lox>motives for service near Cleveland, Ohio, in the early 
moming hours as he moved from an adjacent track into tfie patfi of NS Train TVLA traveling at 60 
mph. This in:ident is being thoroughly investigated by NS and FRA to ascertain the "root cause" of 
the incident tnd ascertain if tiiere were any merger integration implications. The preliminary review 
has not identified any merger related safety issues. 

I wish to th?:ik you and your staff for tiie very close working relationship tfiat ha.«! been established witfi 
FRA on merger safety related matters. Botfi tiie Conrail and Canadian National/Illinois Central 
mergers have directly benefitted from tfiis close working relationship by assuring for tfie highest levels 
of intensive safety oversight in tfie histoiy of such mega-mergers. Please give me a call if tfiere are any 
additional questions or needs in this regard. The next bi-annual report on FRA's safety assessment of 
tfie Conrail merger is in the state of review and should arrive at STB during tiie First Quarter of 2000. 

Siiicerely, 

Jolene M. Molitoris 
Administrator 

Enclosures (3) 

cc: Mr. Charles L. Little, UTU 
Mr. Edward Dubroski, BLE 
Mr. Melvin F. Clemens, STB 



Enclosure J 

FiLK i:; DOCKET | MEMORANDUM OF UNDERSTANDING 
BETWEEN THE SURFACE TRANSPORTATION BOARD 

AND THE FEDERAL RAILROAD ADMINISTRATION 

CSX AND NS ACQUISmON OF CONRAH^ FINANCE DOCKET NO. 33388 
IMPLEMENTATION OF f AFETY INTEGRATION PLANS 

WHEREAS, the United States Department oflransportation (DOT) filed comments with the 

Surface Transportation Board (Board) reflecting the concem of the Federal Railroad 

î dministration (F.RA), the agency within DOT responsible for enforcement of railroad safety 

regulations, about the eflfect that the proposed acquisiuon of Conrail by CSX and NS (Conrail 

Acquisition) might have on rail safety, and FRA's recommendation that the Board require CSX 

and NS to develop plans detailing the procedures each would follow to integrate the part of 

Coru-ail it is acquinng into its operations in a manner that will maintain safety at every s*tp ofthe 

process in thc event that the acquisition is approved by the Board; and 

WHEREAS, the Board, in its Decision No. 52 issued on November 3, 1997, directed Applicants 

CSX and NS, and Conrail to the extent it will be responsible for operation in the Shared Assets 

Areas, to prepare and submit to the Board detailed Safety Integration Plans (SIPS) explaining the 

" process by which they intended to integrate Conrail into their operations, in the event the Board 

".pproved the proposed Conrail Acquisition; and 

WHEREAS, working closely with FRA, the carriers devdoped the SIPS and subraitted them to 

the Board on December 3, 1997. The Board's S* ction of Environmental Analysis (SEA) included 

the SIPS in the Draft EIS fbr the proposed Co'irail Acquisition to provide an opportunity for 



review aid comment by FRA and the public and SEA has carefully reviewed the plans and 

comments; and 

WHEREAS, DOTs comments on the Draft EIS state that FRA is satisfied that the SIPS address 

and satisfactorily mitigate every safety concem raised in the environmental review portion ofthe 

pending Conrail Acquisition proceeding and that no other mitigation on this subject is necessary 

or appropriate. In addition, DOTs comments state that FRA is satisfied vwth the Applicants' 

commitments made to date and that, in the event the Board approves the Conrail Acquisition, 

FRA will continue to work as appropriate with the Applicants to address integration issues that 

arise; and 

WHEREAS, the FRA and the Board wish to enter into a '-..enio.-nuwn if understanding (MOU) 

to clarify the actions each will take to assure the succe .sfu; implemê tat; 3n ofthe SIPs. 

NOW, THEREFORE, in the event the Board approves the Conrail Acquisition, in consideration 

ofthe premises and the mutual undertakings hereafier set forth, the FRA and the Board do herrf>y 

agree as follows: 

1. Both FRA and the Board recognize that safety integration is an ongoing process that 

involves both agencies. Accordingly, FRA will exercise its authority over rail safety matters to 

monitor, evaluate and review the Applicants' progress in implementing their SIP. 

-2 -



2. FRA will keep the Board informed of the Applicants' progress. If deemed necessary by 

ERA, FRA may request the Board to exercise its oversight authority over the Applicants and take 

action to correct identified deficiencies and address safety problems arising out of the approved 

transaction. FRA will be responsive to the requirements of public safety and the safe 

implementation of post acquisition rail operations by the Applicants. 

3. In those circumstances where FRA informs the Board of a concem that nmy require 

Board action, FRA will provide sufficient information to the Board to identify the safety 

deficiency, describe the implications of the deficiency, and provide recommendations for 

correcting the deficiency. 

4. FRA agrees to report significant safety integration issues to the Board if and when they 

occur. FRA also will report to the Board from time to time, as FRA deems appropriate, but not 

less than biannually, regarding safety integration of the Conrail Acquisition. FRA's reporting will 

continue until safety integration implementation has been completed to the satisfection of FRA, 

and FRA aSrms to the Board in writing that the proposed integration has been completed 

satisfactorily. 

3-
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IN WITNESS HEREOF, the parties hereto have executed this MOU on this 19 day of May, 1998. 

Henri F.Rush • ^S. Mark Lmdsey 
General Counsel Chief Counsel y ' / 
Surfeee Transportation Board Federal Railroad Administrati^/ 

The Department ofTransportation concurs in this memorandum of understanding. 

/I A^D-in^^ 
NancyE/McFadden 
Genera/C2oi:asel 
U.S. Departr.̂ cit ofTransportation 
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Enclosure 2 

U.S. Depsitmei't 
ofTransportation 

Federal Rtiirotd 
AdroinislrBtioB 

FILE IN DOCKET 

First Briefing Report 
Covering Period of July 23,1998 - April 15,1999 

-»nr^i1 Merger <i;«p/i-i11ance: TSX. and CSAO 
^^TP^Sfffciv Update 

For: Surface Transportation Board 
c/o The Honorable Linda J. Morgan 

Chainnan 

(In compliance with MOU of May 19,1998) 
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Submitted by: Federal Railroad Administration 
Office of Safety Assurance and Compliance 

Washington, D.C. 

May 4,1999 



ottice of ;he Adrr,MK-;|ralof 400 Seventh St. S W 
Wasnington, D C 20590 US Department 

ot Transportanon 
Federal Railroad 
Administration 

MAY -4 1999 

The Honorable Linda J. Morgan 
Chainnan 
Surface Transportation Board 
1925 KStreet,N.W. 
Washington, D.C. 20423-0001 

Dear Chairman Morgan: 

Pursuant to the Memorandum of Understanding Between the Surface Transportation Board 
(STB) and the Federal Railroad Adm nistration (FRA) aated May 19. 1998, FRA is forwarding 
its first biannual status report to the STB covering th» safety integration ofthe Conrail merger 
(enclosed). 

This report is dated May 4,1999, and covers the period of FRA's surveillance of safety 
integration from July 23,1998, (merger approval) through April 15,1999. During this period 
the two acquirers of Conrail properties, Norfolk Southern Corporation (NS) and CSX 
Transportation, Incorporated (CSX) have been carrying out planned preparatory saft ty actions, 
but as yet have not taken major merger actions. NS and CSX moved the split date fo.-ward \> 
June 1,1999,1 believe, based in part upon their commitment to addressing the complex issues 
involved in their Safety Integration Plans (SIPs). In addition to addressing the rê âirements of 
their SIPs, the two acquirini? railroads and the Conrail Shared Assets Operations (CSAO) have 
been concentrating upon organizational structure, employee training and resource allocation, 
completing labor agreements and ensuring that the computer systems ofall three entities and 
the acquired properties are compatible and operatmg effectively for the split date. 

.As stated in the report, "at this time there are no performance/safety conditions identified or 
foreseen by FRA on the NS, CSX, or CSAO acquired territories which the Agency believes 
warrfvnt STB oversight actions to correct deficiencies and/or address safety problems arising out 
of approval ofthe merger and its ongoing integration." FRA will, however, continue its close 
and focused scrutiny of potential safety issues arising trum the merger. 

FRA identified early the safety issues inherent in a merger of this magnitude in proposing that 
SIPs be completed. As expressed by FRA in its October 21,1997 filing, with the STB, Safety 
Assessment of CSX/NS Proposed Acquisition of Conrail, the safety issues and concems that 
must be addressed by the acquirers of Conrail during the course of merger integration are highly 
complex and, heretofore, were not well defined. The FRA is conunitted fully to assuring the 
appropriate resolution oftlie many safety related facets of the merger: corporate culture 
dispatching practices, compatibility of computer systems, retention of institutional knowledge 
and highly competent employees, traimng and certification of employees, compliance with 
operating rules, sufficient allocation of persoimel, and employee rest and quality oflife issues. 



In addition to the formal SIP/Safety Merger Surveillance Program being earned out by FRA as 
identified in the report, 1 am personally making visits to Conrail sites to ascertain from 
municipa'ires, railroad front-line management and the railroad employees, first hand, how thc 
merger is proceeding and their local concems. On April 6.1999,1 convened a meeting ofthe 
senior operating officers of Conra-.l. CSX, NS. the major Westem carriers (Burhngton Northem 
Santa Pe Union Pacific. Illinois Central and Wisconsin Central), as well as the major switchmg 
lines ofthe Chicago and St. Louis shipping gateways at FRA's Washington headquarters to 
review split date plans and assure the continued smooth flow of traffic through these vital 
shipping lanes. 

A major split date operations strategy planning session was set by NS and CSX with the 
Westem carriers and the Chicago and St. Louis belt line and switching camers at Chicago or 
April 21-23,1999. This is to ensure that shippers are receiving appropriate advance split date 
shipment ha.idling in.structions, computer infonnation systems are functioning effectively and 
lhat new or modified operations are well d-fincd so that service disruplions dc not occur. 

Since March, and to be continued ihroughoul the split date period, FRA has initiated special 
"safety blitzes" incorporating up to 30-40 Operating Practices inspectors at a Ume and other 
safety officers to ascertain safety conditions and fonnulatc mitigating measures for any safety 
issues that arise. Additionally, we plan to have a significant number of SIP Team and otiier 
safety officers stationed strait gically at operating headquaneis, dispatch centers, and customer 
service centers tiiroughout CSX. NS and the Conrail acquired territories well in advance of and 
during the split date period. 

Thc FRA will conlinue its close surveillance oflhe safety integration of thr Conrail merger and 
will apprise STB ofthe status with its next regular biannual report and/oi at any time that 
suspect deficiencies of major consequence arise. 

The cooperation ofthe STB's staff with that of FRA has been welcomed for both thejoint 
Safety Integration Plan (SIP) mlemaking and this very criUcal monitonng ofthe ongomg 
merger integnul m. With the merger split date fast approaching (June 1). I am confident Uiat 
the deeply-rooted and long planned SIP safety actions of NS. CSX and Uie CSAO. as well as 
FRA's close surveillance and Uiat of our joint regulatory efforts, will contribute sigmficanUy to 
a safe integration. 

Sincerely, 

Jolene M. Molitorir 
Administrator 

Enclosure 



Conrail Merger Surveillance: NS. C S X , and C S A p 
SIP/Safetv Update 

I. Bavkground 

Mega-Kailroads and the Challenges of Safety and Service: U'hile mergers have long been a 
part of he railroad industry, FRA became concemed that recent njergei.-? involving Class 1 
railroads have resulted in the creation of mega-railroads, which pc se new and unique challenges 
to railroad safety and service. With tens of thousands of employees spanning as much as two-
thirds ofthe United States, the distance between the decision-makers in the corporate board 
rooms and rank-and-file rail workers at the ballast line becomes immense. The vast size and 
complexity ofthe rail operations on these mega-carriers pose significant obstacles to efFecUve 
communicalions and coordination elements that are critical to both railroad safety and service. 

FRA also found that the careful integration of corporate cultures can be as mportant to the 
success of a railroad mega-mergei as the integration of route structure, traffic flows, and 
operating practices. Difference.̂ ; in traditions, values, and expectations among ;.nanaceî , 
supervisors, and front-line employees must be acknowledged and collective efforts undertaken to 
unify these cultures, drawing upon the best practices of each, so that the various elements oi the 
newly merged railroad may operate as a single, seamless entity. 

On June 23, 1997, CSX Transponation Inc. (CSX) and Norfolk Southem Railway (NS) filed an 
application wiUi STB to acquire control of Consolidated Rail CorporaUon and Conrail, Inc., 
(Cr.nrail or CR) and divide the assets, including 1L" miles of track, equipment, and 
facilities, between Uieni. Under Uie proposed acquisiUo.i plan, NS would acquire 58 percent of 
Conraii's assets, while CSX would acquire the remaininf 42 percent. Certain Conrail assets 
would be contained 'u three areas of joint operations knowoi as the Conrail Shared Assets 
Operations (CSAO) in D.'troit, northem New Jersey, and southem New Jersey/Philadelphia. 
CSX and NS will provide service to shippers in the CSAOs via their own trains, crews, and 
equipment, with maintenance and dispatching being provided by a joinUy owned successor to 
Conrail. FRA recognized that the complex nature ofthis merger/acquisiUon warranted a special 
eflbrt to address these uuique challenges of coordination, communicaUcns, and culture. 

Safety Integration Plans: FRA responded to Uie challenge by conducing a formal safety 
assessment of recent mega-mergers involving Uie Union Piicific (UP) and Burlington Northem 
Santa Fe (BNSF) railroads to examine issuer and concems associated with railroad mergers of 
such a large magnitude. FRA then conducted a Uiorougli safety assessment of the proposed 
Conrail acquisition, including a review of the applicant's Operating Plans and a risk assessment 
of 61 Conrail line segments. The Department ofTransportation (DOT) filing with STB on 
October 21,1997, provided STB with findings and recoi.iinendations fhim Uie safety 

"assessment. 



One ofthe most significant recommendations in thj DOT filing wa.*; a >equest that STB require 
the acquiring railroads to develop, for the first time ever. Safety Integration Plans (SIPs) as a 
condition of Uie merger to help ensure the safe integraUon of Conrai! properties into Uieir 
sysiems. SubsequenUy, v -n Noveniber 3, 1997, STB issued an order requiring NS and CSX to 
prepare their respective SIPs within 30 days. 

To aid in the development ofthe SIPS, FRA established first-ever SIP Guidelines 
(see Appendix Item I) that outlined 13 saicty-critical areas Uiat each applicant's SIP wouĵ  be 
required to address. NS and CSX each w orke i collaboraUvely wiUi FRA to deveiup Uieir blPs 
jnd met STB's filing deadline (December 3, 1997). FR acknowledged in its fine' brief wiUi 
STB that the applicants hac' dtveloped sufficient SIPs nddressing all of Uie significant safety 
issues, and that lhey provided rational approaches for merger integration. 

On May 19,1998, FRA and STB executed a Memorandum of Understanding (MOU) providing 
that, if the Conrail merger were approx ed, FRA would. 

• monitor the impact that the integration of operations has on safety, keep STB 
infomied of progress in implcmenUng CSX/NS/CSAO SIPs and ofany 
deficiencies or problems; thereby enabling STB an opportunity to exercise 
oversight authority and lake conective actions to idenUfied deficiencies and 
address safety probit ms arising out ofthe transaction; and 

» provide periodic reports to the Board c T the SIP implementation process (at least 
biannually), including a final report wl ;n Uie proposed integration has been 
satisfactorily completed. 

Formal approval ofthe merger was granted by ^TB on July 23,1998, with 83 consequential 
conditions, some of which included: 

• Applicants to sub'iiit SIPs; 
• 5-year oversight; 

Environmental conditions {some 50 listed actionŝ  m.iny safety orientated); 
* Comply with the National Industrial Transportation League (NITL) agreement to 

include measuiable standards for quarteriy performance reporting; 
»• Adhere to agreements with Amtrak, Uie City of Cleveland, railroad labor 

organizations, and others (many containing important safety elements); and 
*• Meet with labor to foin task forces to dialogue on implementation/safety issues. 

As a result of Uie merger, CSX will operate approximately 4,000 miles of Conraii routes, and 
increase its system to 22,300 miles serving 23 States east of Uie Misuissippi, the District of 
Columbia, and small portions of Quebec and Ontario; NS will operate about 7,200 miles of 

'Conrail routes, and will increase its system to 21,600 miles serving 22 States in Uie East, plus tiie 
District of Columbia and the province of Ontario. 



II. FRA's Merger Surveillance Team 

On September 4, 1998, FRA's Office of Safety initiated its long-term safety surveillance 
program for the merger; FRA's Conrail Merger Safety Assessment and Surveillance Plan 
(see Appendix Item 11) was unveiled in an orientation sessic held at FRA headquarters f jr 
CSX, NS, and CSAO operations and planning officers. Fifteen senior-level officers attended 
representing all three organizations. Key anendees included: 

• CSX - Mr. Frank Pursley - Vice President of Operations Support/Safety Integration; 
• NS - Mr. \_'"uck Wehrmeister - Vice President of Safety and Environmental; and 
• CSAO - Mr. Ronald Batory - Vice President of Operation.«!. 

The i:ems contained in FRA's merger sur\'ei]lance program include: 

• Tlie SIPs and accountability worksheets filed by CSX, NS, and CSAO with FRA, 
which detail the applicants', allocation of funds, personnel, training 
commitments, facilities, and other resources; 

• Cunent operating safety conditions at CSX, NS, and CSAO and their acquired 
properties; safety audits and surveys; FRA's required statisUcal reporting; and 
inspections/violations identified by FRA inspectors; 

• Review of past and ongoing FRA Safety Assurance and Compliance Program 
(SACP) efiorts conducted at each railroad; 

• Close review of progress made on safety conditions set by STB. 

Staff members from FRA's Office of Safety have been designated to contact planning officers 
from NS, CSX. and CSAO at regular intervals to obtain updates of their SIPs, idenUfy new 
safety commitments (SIPs are "living" documents), and assess the status of safety issues and 
concems. 

FRA designated 3 Regional Safety Assessment and Surveillance managers and 30 
geographically placed merger inspectors/monitors to provide very close surveillance of CSX, 
NS, and CSAO field integration of the merger; regular, periodic Region reviews are to be 
conducted and formal biannual written reports identifying safety integration progress are to be 
provided by FRA to STB. 

On August 20, 1998, FRA's Surveillance Management Team, consisting of an Office of Safety 
headquarters representative and the 3 regional managers from the Team, visited the former 
Conrail headquarters "Blue Room" operations center, observed the moming planning meeting, 
and reviewed SIP/safety actions ongoing at fonner Conrail; other announced and "unannounced" 
visits and SIP/safety reviews will be accomplished by the management team and individual 
surveillance monitors as the merger progress JS. 



Î̂llllllll̂^ 
III. SIP/Safety Progress Reports 

General 

Split Date: Although permined by STB to proceed with merger implementation any time after 
September 1998, CSX and NS have both elected to proceed toward Uie split date in a planned, 
gradual approach to ensure the safe and seamless integration of Comail's operations into their 
own railioad systems. STB's requirement that 'mplementing agreements with labor 
organizations and computer systems integration be in place prior to the split date has postponed 
the split date to June 1. 1999. 

Merger Integration Planning Teams: CSX merger-integration planning is headed by 
Executive Vice President of Coal and Merger Planning, Michael J. Ward, with three principal 
teams: Headquarters, Technology, and "Da> One." Consultants are assisting in the planning 
efforts using CPM (Critical Path Method)-type computer tools with over 50,000 project 
management tasks identified. NS Vice President Nancy Fleischman heads a five-member 
integration tean with full-time responsibilities for NS merger-irtegration plaruiing. NS has also 
enlisted consultant services and has established transition implementation teams for specific 
functions such as train dispatching, crew management, training, operaUng rales, commuter and 
passenger train issues, etc. 

Transition of Dispatching and Operations: The relocation of cunent Conrail train dispatching 
desks is underway and scheduled to be completed in June 1999. Desks at the cunent Conrail 
dispatching facilities are being reallocated as follows: Albany to Hanisburg (2 desks), Mt. 
Laurel to Hanisburg (5 desks); Mt. Laurel to Albany (2 desks), Dearbom to Indianapolis (2 
desks), and Indianapolis to Dearbom (2 desks). 

Conraii's cunent operations center in Philadelphia, commonly refened to as the "Blue Room," 
has already been divided between CSX and NS employees. After the "Split Date," NS will 
relocate its portion ofthe operations center to Atlanta, whiie CSX will retain the Philadelphia 
center. 

Rolling Stock Allocation: CSX and NS have split the existing Conrail locomotive fleet of over 
1,900 units by a ratio of 42 percent and 58 percent, respectively. CSX will have more than 
800 units, and NS will have 1,128 Conrail units. These units will be conveyed or leased to 
enUUes identified as NYC and PFLR, which will then lease or sublease the units to CSX and NS, 
respecuvely. Prior to the split date, units allocated to CSX will be marked "NYC," and units 
allocated to NS will retain their Conrail markings but will be renumbered with NS sequence 
numbers. 

CSX and NS have also divided Conraii's cunent freight car fleet of over 45,000 cars according 
to the same 42 percent to 58 percent ratio. These cars will be conveyed or leased to NYC and 



PRR, which will then lease or sublease the cars to CSX and NS, respectively. Cars allocated to 
CSX will be marked "NYC," and cars allocated to NS will retain their Conrail markings. 

Informatien Technology and Y2K: Information technology (IT) systems work plarmed at 
CSX and NS is nearing completion, and testing of some key cut-over systems is ongoing. For 
example: 

» The shipment inventory system known as "TRIMS" is being tested and is 
expected to be ready for cut-over on June 1, 1999. 

• The Train Dispatching System is tested and ready for implementaUon. 

• CSX and NS are both addressing Y2K compliance of Conraii's IT systems. 
Certain Conrail operations systems are being made Yeai 2000 compliant because 
fieKI rollout of NS and CSX systems on Conrail-allocated tenitory will not be 
completed until after the Year 2000. Also, certain Conrail IT systems will 
continue to operate on CSAO after the merger integration is completed. 

Concerns Over Operating Rules Training for Foreign Carriers: The FRA Surveillance 
Team recently became concemed about NS and CSX provisions for providing operaUng rales 
training for employees of Amtrak and other railroads, including shortlines and commuter 
carriers, that will operate on the NS and CSX acquired after "Split Date." FRA's Surveillance 
Team has raised this issue directly with NS, CSX, and CSAO and will continue to monitor 
efforts to ensure that timely rales training is provided to employees ofall the railroads that will 
operate over Conrail tenitories acquired by CSX and NS 

Track Protection at BufTalo, New York: FRA's Surveillance Team idenUfied a safety concem 
involving a location in Buffalo, New York. Between Conraii's CP Draw and CP 437, there are 
four adjoining tracks. After "Split Date," two of the tracks will be controlled by NS and two by 
CSX. Procedures to coordinate track-maintenance fouling time and provisions for dispatchers' 
protecUon should be developed. FRA has addressed this concem directly with Conrail, CSX, 
and NS and will monitor the resolution. 

Labor Concerns Over Staffing Needs in Buffalo: Rail labor has expressed concems over 
CSX and NS-projected needs for Train and Engine Service personnel in the Buffalo, New York, 
area. IniUally, labor believed that CSX projected a need for 195 engineer posiUons, while NS 
projected a need for 40 engineer positions. However, these projections were eventually reduced. 
CSX now projects jobs for 144 engineers, while NS would require 44 posiUons. Rail labor has 
expressed strong reservations over such a significant change in job requirements and questions 
whether the carriers will be sufficiently staffea >o handle the traffic in a safe and efficient 
manner. FRA will continue to closely monitor t.iil operaUons in the Buffalo area. 



Interim Conrail Operations 

New Conrail Board of Directors: On August 22, 1998, CSX and NS terminated the voting 
trast that held shares of Conrail common stock and elected a new Conrail Board of Directors: 

CSX • NS 
John Snow, Chairman/CEO David Goode, Chairman/CEO 
Pete Carpenter, President, CSX James Bishop Jr., i:,VP Law 
Mark Arin, EVP, Law and PA Stephen Tobias, Vice Chairman/COO 
Paul Goodwin, EVP, Finance/CFO Henry Wolf, Vice Chairman and CFO 

Former Conrail officers and employees are continuing to manage the railroad unUl split date, 
thereby retaining institutional knowledge for a smooth transition. Messrs. Tim O'Toole, 
recently appointed President and CEO of Conrail, and Doug Greer, General Manager of Train 
Operations, and the entire team of Division operating officers and transportation employees 
beneath them are operating Conrail day-to-day much as it operated in the past. Messrs. Tony 
Ingram, NS senior management liaison, and Jim Fallon, CSX senior management liaison, are 
providing daily oversight and advice at the operations center at Conrail headquarters in 
Philadelphia. 

Safety Reviews of ConraiFs Operations Center: Representatives from FRA's Merger 
Surveillance Team have conducted three safety reviews at Conraii's headquarters in 
Philadelphia, these reviews took place on November 20, 1998, January 29,1999 and March 25, 
1999. At each of these sessions, the FRA Surveillance Team observed Conraii's early-morning 
planning meeting with its five divisions and then conducted intensive SIP review/update sessions 
with CSX, NS, and CSAO representatives. FRA observed that the railroad appeared to be 
rarming smoothly, and the overall operation was improving from automobile strikes, harsh 
winter weather conditions, and recent train accidents. It was noted that critical trains were 
generally ranning at oi slightly ahead of schedule. Yard congestion appeared to be under 
control, and Comail had an adequate supply of train crews to move the freight. No reports wt 
heard of trains being held for power. 

At the January 29 meeting, it was reported that Conway Yard had a computer failure; however, 
the computer problem occuned during a program upgrade that did not appear to be 
merger-related. The fact that the railroad was able to handle the bulk of the traffic out of 
Conway, despite the loss of the computer, was an indication that local management had a backup 
plan and was able to adapt the facility to the emergency without afTecting the entire railroad. 

Furthermore, FRA observed that the cunent CrX, NS, and Conrail management team in charge 
of Conrail operations appears to be sound. Units worked together cohesively and relied upon 
each other's strengths to address issues The division persoimel were encouraged to raise safety 
and performance issues during their moming briefings. Conrail field and headquarters managers 
addressed the daily issues with what can be described as a "can do" attitude. 



Indications ofthe ability of the "interim" Conrail operations team to handle difficult and 
unforseen contingencies can be seen in that Conrail has maintained reliable service despite being 
faced with the following adverse conditions: 

• On June 21, 1998, Conraii's train PIEL-1B derailed 21 cars on the Harvard 
connection in the city of Cleveland leading to substantial equipment damage and 
significant train delays. 

The General Motors strike that ended in July negatively afTected carloadings at 
Conrail; 26 ofthe auto maker's 29 as'-embly plants in North America were shut 
down for several weeks. 

»• On August 14,1998, the Brotherhood of Maintenance of Way Employes iniUated 
a strike against Conrail over scope issues related to the constraction oflrack in 
Marysville, Ohio. 

" On January 2, 1999, the blizzard of '99 virtually buried the Midwest with Uie 
worst snow stomi in over 30 years for the Chicago area. The snow storm 
drastically affected the operations of all freight carriers, commuter lines, and 
Amtrak. Several days of sub-zero weather, high winds, and drifting snow caused 
frozen switches, frozen locomotives, train air brake problems, stranded crews, 
and signal problems; Conrail had Level-3 weather alerts on the Albany, 
Dearbom, and Indianapolis divisions, and the lasting effects to operating 
performance w r̂e felt for several weeks. 

Performance Measures: Conraii's performance statistics for the first 10 months of 1998 were 
favorable. Performance measures include Traffic Levels and Assets, Intermodal On-Time 
Performance, Automotive On-Time Performance, Core Merchandise, and Unit Coal Train 
Performance. (See Appendix Item III); 

Overall Safety Performance: Overall, Conraii's safety perfonnance in 1998 was posiUve. A 
noteworthy achievement is the fact that Conrail reported no employee on-duty fatalities in 1998, 
the first time the railroad has reached the goal of zero employee deaths. In 1998, Conraii 
achieved record levels of safety with the lowest employee injury rate, the lowest number of 
highway-rail grade crossing accidents, and the lowest overall accident'incident rate in the 
railroad's history. (See Appendix Items IV-A and IV-B) 

FRA did note an increasing trend in low speed train accidents and dera: \menls occuning in 
yards. After further analysis, FRA identified three major yards in Elkhart, Indiana; Conway, 
Pennsylvania; and Selkirk, New York, where most of the increases occurred. FRA is cunently 
working directly with the canier and its employees to develop acUon plans at each locaUon to 
address this concem. 



Fatal Rail Accidents and Incidents: While statistics are useful tools in assessing the level of 
safety ofa railroad. FRA recognizes that safely means much more than the sum total of data and 
statistics. Safety in the railroad industry is a maner oflife and death. The loss of even a single 
life in a railioad-related accident is an unacceptable tragedy. Preventing serious rail accidents 
must be a top priority, not only for FRA but for the highest levels of railroad leadership. When 
Conrail experienced three significant train accidents and two switching accidents that resulted in 
four fatalities during the first quarter of 1999, FRA dispatched a senior-level safety team to meet 
with top Conrail management to thoroughly analyze these tragic events and devise conective 
action plans. Thc incidents that prompted this investigation included: I) Port Newark, New 
Jersey - a switching accident that resulted in a conductor fatality; 2) Stryker, Ohio - a rear end 
collision in heavy fog that resulted in a conductor and engineer fatality; 3) Ft. Plain, Ntw York -
a train derailment that resulted in a major hazmat spill; 4) Alexander, New York - a switching 
accident that resulted in a conductor fatality when a car tumed over while shoveling over a 
crossing with ice and snow in the flange way; and 5) Momence, Illinois - a Conrail freight train 
failed to stop at an at-grade rail crossing and collided with a Union Pacific freight train resulting 
in injuries to three crew members. 

Under the direction of FRA's Acting Deputy Associate Administrator for Safety Assurance, 
FRA's Merger Surveillance Team conducted a special safety review of the four train incidents 
with senior Conrail management at the railroad's operations center. Together, the senior level 
Coru-ail and i RA team conducted a detailed review and analysis of investigative reports 
conceming each incident. Subsequently, Conrail was directed to develop action plans to 
prevent a recunence of similar incidents. Conrail did develop action plans to address each 
incident and submitted copies of the plans to FRA's Office of Safety. Several of these j.'ans 
deal with accidents that are still under investigation by the Nalional Transportation S ' y Board 
and formal findings of cause have yet to be issued. In these cases, Conraii's action plans must 
be regarded as interim measures. The Merger Surveillance Team identified no direct causal 
relationship between these incidents and the ongoing merger integration. 

FRA Operating Practices Assessment: FRA also undertook an extensive, two-week system 
wide review of operating practices on Conrail with a 35-member Federal and State inspection 
team consisting of operating practices inspectors from FRA Regions 1, 2, 3, 4, and 6. The 
purpose ofthis review was to assess the overall level of operaling safely and to ensure that 
Conrail managers, front-line supervisors, and rank-and-file employees remained focused on 
safely dunng this interim period. During a merger, it is not unusual for railroad personnel to 
experience anxiety over workplace changes associated with the merger. FRA believes an extra 
effort is often necessary to maintainstrong focus on safety (̂ uraig such Umes. 

From March 29 through April 9, the inspection team conducted focused inspection activities, 
incluoing 382 train rides involving 7,817 m'les in both local and over-the-road service. The 
team also conducted operating-practices efficiency testing and performed records inspections. 
At many locations throughout the Conrail system, inspections were conducted on an around-the-
ciock basis. 
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Inspectors also conducted listening sessions with several hundred Conrail managers and 
employ'ees to leam their views about the state of safety on Conrail during this interim period. 
The inspection team saw no evidence of deterioration in Conraii's supervisory oversight. 
Furthermore, the team found the level of commitment and attention to safety was very high 
among Conrail workers, supervisors, and managers in the operating department. 

TTius far, I RA believes the cunent Conrail leadership team, which has been overseeing the 
railroad's operation during the interim period between the approval of the merger and "split 
date," appears to be carrying out its responsibilities and decisions in a reasonable and pradent 
manner. 



». 

cs:. SlP/Safetv Actions 

CSX updated its SIP with FRA on 1/23/98, 7/20/98, 8/31/98, 11/9/98, 1/29/99, and 3/25/99. 
The present SIP contains some 85 safety action items that idenUfy resource commitments and 
time iines, including personnel, faciliUes. and training. All SIP action items as reviewed are on 
schedule. Furthemiore, CSX js on schedule with all work/safety commitments to STB as 
specified in the conditions of Appendix Q of Uie merger approval. 

CSX's integration efforts over the past several monUis have emphasized: 

O hiring extra engineers and conductors to protect potential traffic; 

• managing "chum" (minimizing tumover and displacement of personnel) 
for all groups; and 

• leaving existing organizations in place. 

Ret.̂ ntion of Institutional Knowledge: CSX has made a significant effort over the past several 
monthi, to retain "institutional knowledge" .Tom Conrail by hiring senior officers and other 
management employees to join Uie CSX team, some of Uie senior management hired by CSX 
include: 

Mr. Ronald Conway - Exec. VP of Operations (former CR Sr. VP Operations); 
Mr. Lester Passa - President CSX Intemiodal (fomier CR VP-AutomoUve Group); 
Mr. Frank Nichols - Sr. VP- Employee RelaUons (former CR SR. VP- Org. Per.);' 
Mr. Gerry Gates - VP Consolidation & Day 1 Team Ldr. (fomier VP Cust. Sup.); 
Mr. Gary Spiegel - VP Network Operations (former CR VP Service Delivery); 
Mr. James Kasprzycki - GM Conrail Engr. (fomier CR Dir. Asset OptimizaUon); 
Mr. Wayne Richards - GM. Serve. Lane Integration (former CR Gen. Mgr.); and 
Mr. Howard Elliott - Dir. Hazardous Materials (former CR Director Hazmat Sys.). 

Three fprmer Conrail board members were appointed to the CSX corporation board: H. Furlong 
Baldwin, former U.S. Secretary of TransportaUon Claude S. Brinegar, and E. Bradley Jones 
(30 years of Conrail Board experience). 

Safety Culture: CSX established a Cultural Enrichment Team in early 1998 consisUng of Uie 
CSX chief safety officer, a cross section of headquarters and field managers, and a cross section 
of labor representatives focusing on the following key issues: 1) safe work environment, 2) 
building trast and teamwork, 3) premiere service, and 4) work atmosphere. 

• CSX vice president's "safety blitz" consisting of listening posts were held on all CSX 
service lanes in late 1998. Vice president "Safety Champions" are being paired as safety 
advocates for all operating units in Uie field during 1999. 
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• On July 1, 1998, CSX announced a new "Individual Development and Personal 
Accountability Policy" for all United Transportaiion Union (UTU) and Brotherhood of 
Locomotive Engineers (BLE) employees, which replaces its former disciplinary policy, 
the Yardmaster's Union, American Train Dispatchers, Brotherhood of Maintenance of 
Way Employes (BMWE), and the Mechanical c ctfts have since joined in the policy. 
This policy is intended to be implemented on the acquired Conrail properties. 

Labor Agreements: Labor-implementing agreements were reached by CSX in conjunction 
with NS on a voluntary basis with all the labor organizations except the BMWE and the BLE. 
Arbitration pursuant to the protective conditions imposed by STB was conducted with BMWE 
and a decision was .endered on January 14, 1999, imposing an implementing agreement wiUi 
both parties. BMWE has now appealed that decision to STB. Also, the voluntar>' agreement 
reached with the Transport Wor.̂ .ers Union (TWLI), representing certain cannen on Conrail, 
failed ratification. As a consequence, arbitration was required and a decision was rendered on 
Febraary 27, 1999, which imposes an implementing agreement on the part-es. Finally, in the 
case ofthe BLE, an agreement settlement was reached through arbitratioii. 

Training and Instructions: CSX initiated a number of iraining apd instmctional initiatives to 
ensure that employees on the acquired territories will have sufficient knowledge and 
understanding of CSX operations and procedures to ensure the safety and efficiency ofrail 
operations immediately upon "Split Date." The following is a brief summar>- ofthe more 
significant training and instractional ir itiative:? 

• Armual rules certification for CSX train and engine service employees will be 
provided via multimedia pods in 1999. Con, il employees will retain their iwo-
day classroom certification program for 1999. 

*• A unified book of rales for Conrail acquired tenitories will be developed during 
the year 2000. 

• Operating rales training is being conducted throughout 1999 o i Conrail tenitory 
being allocated to CSX. Operating rales training on CSX has nearly been 
completed using an interactive multimedia computer-based format. 

• In 1998, CSX established two facilities to offer five-week conductor classroom 
training courses for employees on the Conrail territories, one in Rome, New 
York, and the other in Philadelphia. 

• The spl't date ralebook wilh both Northeast Operating Rules Advisory Committee 
(NORAC) and CSX rales is ready for distribution. Timetables have been 
developed and will be available for split date, but are not yet printed. 
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staffing Levels; CSX has calculated the staffing requirements to handle traffic increases that 
result from the ^vCiuisition and to compensale for attrition. Consequently, the railroad has 
hired/prcmoled approximately 2,000 train crew (T&E) members in 1998; 1,298 conductors were 
promoted in 1998, and an additional 810 are in the pipeline for 1999. CSX has established 
schools in Atlanta, Cincinnati, Philadelphia and Jacksonville lo train new employees. A "Train 
the Trainer" program has been developed with 25 trainers now on the affected service lanes and 
35 new Road Foremen of Equipment (RFE's) have been deployed. 

Wave I job offers to Conrail field employees vvas completed in June 1998 (94 percent acceptance 
rate); Wave II ofTers including Headquarters and Commercial personnel were completed at Uie 
end of 1998 (75 percent acceptance rate). 

Fatigue Mitigation: CSX is developing specific Fatigue Countermeasures and Alertness 
Awareness programs applicable to all employees, including those in the Comail acquired 
terri tor) . 

V2K: Primary efforts to make CSX's information technology (IT) systems /2K compliant have 
been completed and verification testing is cunently underway. A plan for tht retirement of 
Conraii's IT systems has been completed. Portions of the Conrail IT system vhat are intended to 
support CSAO operations will remain in place. Conrail movements began appearing on CSX 
data screens in late '.998. A 25-person group will be added to CSX's command center at 
Jacksonville to teleconference with Conraii's Nation Customer Service Center (Pittsburgh) prior 
to split date to monitor IT systems iniegration. 

infrastructure and Equipment: CSX has undenaken equipment and infrastn cture upgrades 
and modifications to meet the demands of service resulting from the acquisition and to maintain 
the safety and reliability uf rail operations on the merged canier. The follow ing is a brief 
description ofthe status of some ofthe more significant infrastructure and equipment issues. 

»• Cunent projections for locomotive acquisitions at CSX for 1999 are 36 
CW44AC's, 112 CW60AC's and 39 SD70 MAC's (180 in total); CSX's cunent 
fleet is 2.829 locomotives. CSXT will receive 817 locomotive.'* from the Conrail 
fleet at split date. 

CSX's newly double-tracked, 270-mile high capacity B&O line is now open to 
iraffic after $220 million in rehabilitation in 1998. 

»• A new coal car inspection operation is being added to CSX's SIP commitments; 
empty coal hoppers will be n* ited back to MGA coal fieldi from Northeastem 
utilities through New CasUe, Pennsylvania facility. The railroad has added 
carmen and inspect on tracks. 
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• c sx is cunently modifying former RF&P conidor 60 HZ locomotive cab signals 
to be compatible with Conrail system locomotives (100 HZ); 73 CSXT 
locomotives also affected and are being fitted with additional software/hardware; 
testing of modifications was ongoing during Febraary 1999. 

• CSX track connections are being constracted on schedule for B&O Double Track, 
Greenwich and Marion, Ohio, Cleveland Short Line, Philadelphia - Grays Ferry, 
Philadelphia - Belmont, and River Line Siding Extensions. Conrail has also 
completed rehabilitation of the Grays Ferry Branch in South Philadelphia, which 
links the CSX's former B&O East End Subdivision with Conraii's High Line 
(near the location of Amtrak's PHIL Interlocking). New signals have been 
installed to protect the branch al both PHIL Interlocking and CSX's 58th Street 
Interlocking. Train movements on the Grays Ferry Br̂ n̂ch are cunenUy handled 
by Conraii's Philadelphia Division Dispatcher. Train movements over the Grays 
Ferry Branch are restricted to 10 mph. CSX plans to d vert freight traffic onto 
the Grays Ferry Branch and Conraii's Harrisburg Line in order to reach 
inlermodal terminals in South Philadelphia. 

• CSX has also indicated plans * perate freight traffic destined for North Jersey 
via the Grays Ferry Branch, the High Line, the Belmont Connection and onto the 
Trenton Line (former Reading Main Line to Bound Brook, New Jersey). 

Communications With the OMID: FRA's Surveillance Team was recenUy informed by 
Ontario Midland Railroad (OMID) at Sodus, New York, that, as a result of recent changes in 
traffic routing by Conrail and computer incompatibility, the OMID is not being notified ofcars 
delivered to it at Newark, New Jersey. Communications wilh the OMID is important because 
vhis shortline canier does transport hazardous materials. FRA is addressing this concem 
directly with Conrail and CSX and will continue to monitor this matter to ensure that proper 
hazardous materials communications protocols between CSX and OMID are ectablished. 
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NS SIP/Safetv Actions 

On July 10, 1998, NS armounced the formation of a third operating region, the new Northem 
Region which will join the Eastem and Westem regions; the new Nerthem Region will consist 
of tiiree divisions (the Hanisburg, Pittsburgh and Dearbom divisions) which will incorporate 
Conrail acquired tenitories; formation of a Northem Region safety Committee is ongoing. 

Transition implementation teams were established in late 1997 to address key issues such as train 
dispatching, train crew management, operating rales, commuter and passenger train operations, 
personnel and others. At NS 120 teams were established with up to 400 management employees 
involved. NS has updated their SIP with FRA on 1/26/98, 6/15/98, 10/6/98, 11/19/98, 1/29/99 
and 3/25/99. Their present SIP contains some 65 safety action items that identify resource 
commitments and time lines, including personnel, facilities and training. NS has also added 50 
safety related STB condition items for tracking, including grade crossings, hazmal emergency 
response and iraining. All SIP action items as reviewed are on schedule. Also, NS is on 
schedule with all work/safety commitments to the STB as specified in the conditions of 
Appendix Q of the merger approval. 

NS integration over the past several months has emphasized: 

• train and Engineer (T&E) .hiring and training; 
• employee communication; and 
• cultural integration 

Retention of Institutional Knowledge: NS over the past several months has also moved to 
retain "institutional knowledge" from Conrail by hiring senior officers and other senior 
management employees to join the NS team; some of the senior management retained include: 

Mr. John Samuels - VP Oper. Planning & Budget (former CR VP Oper. Assets); 
Mr. William Barringer - Director Safety (former CR Director safety); 
Mr. Daniel Mazur - Assist. VP Strategic Planning (former CR AVP Asset Mgt.): 
Mr. Joseph Arsenault - Director Systems Dev. (former CR Dir. Sys. Dev.); 
Mr. Richard Davidson - Dir. Selection & Placement (former Dir. Select.& Place.); 
Mr. James Newton - President Triple Crown Svcs. (Former Pres. ConrailDirect); 
Mr. Thomas D. Newhart - Dir. Coal Trans, (former CR GM - Unit Train Svcs.); 
Mr. Gregory Comstock - GM Westem Reg. (former CR AVP Svc.Design/Net.); 
Mr. Hugh J. Kiley, Jr. - AVP Trans. Svc-.. (foimer CR VP Svc. Design & Plan.); 
Mr. Robert Huffman - Sr. AVP Intermodal Opers. (former CR GM Interm. Ops.); 
Mr. Ramond Rumsey - Chief Eng. Maint. Svcs. (former CR Ch. Eng. RW. Assets); 
Mr. Francis Weckerie - Nat'l. Acct. Mgr. (Fomier CR Dir.- Nat'l. Accts/Chrysler); 
Mr. Jeffery Burton - General Solicter (former CR Sr. Dir. Labor Relations); 
Mr. Anthony Licate - Dir. Labor Relations (former CR Dir. Labor Relations); 
Mr. Gerhard Thelen - AVP Mechanical (former CR AVP - Engineering). 
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Safety Culture: NS instituted the"Six Tenets of Safety" program on the Conrail divisions lhat 
will make up its Northem Region. The program is designed to teach employees about the 
principles, practices and values behind the NS safety culture. Employee training on the NS's 
Conrail "rritories is still in progress. 

In October, 1997 NS hired safety consultants from DuPont to evaluate three Conrail divisions 
and the Juanita and Hollidaysburg Shops. The analysis has been completed and their report was 
recently offered to FRA, where it is cunently under review. 

Labor Agreements: Labor implementing agreemems have been rccched by Comail CSX and 
NS with all of Uie labor organizations except the BMWE. Arbitration pursuant to the' protective 
conditions imposed by the STB was conducted with BMWE and a decision rtr.Hered on . 
January 14, 1999, establishing an implementing agreement for the parties. BMWE has now 
appealed lhat decision to the STB. Also, the agreement reached with the TWU representing 
certam cannen on Com-ail failed ratification. As a consequence, arbitration was required and a 
fhe pa^'ier' '^""^^'^"^^^^'^^'^ ^^'^^ ^̂ ^̂ '̂'̂ ^̂ es an implememing agreement for 

Training and Instructions: NS initiated a number oftraining and instractional initiatives 'o 
ensure that employtes on the acquired tenitories will have sufficiem knowledge and 
understanding of NS operations and procedures lo ensure the safety and efllciency ofrail 
operations immediately upon "Splil Date." The following is a brief summary ofthe more 
significant traming and instractional initiatives. 

NS is using the McDonough, Georgia, simulator for locomotive engineer iraining 
and estimates a continuing rate of 500 trainees per year for the combined system 
Conrail engineers are still being trained at the Transportation Training Center at 
Conway Yard until the "Split Date." 

• Dispatcher training is still being conducted at Conrail offices and will continue 
past the split date until NS's dispatching system is completely installed. NS, like 
Conrail, relies upon division dispatching (versus centralized). Dispatchers desks 
at Albany, Mt. Laurel and Hanisburg offices have been realigned and relocations 
are cunently in progress and are expected be completed in June 1999. 

• NS annual operating rales training (eight-hour training class) is presently ongoing 
on the NS and soon will begin on NS's Conrail acquired lines. Draft bulletins for 
modified safety practices and rales will be submitted for management approval 
30 days prior to the split date. 

• Training for Accident/Incident reporting will occur during Uie Second Quarter 
1999 involving approximately 550 supervisors. 
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Training matenals have been distributed to operating departments and specific 
U âining has started on the Northem Region. Twenty-two Training Teams have 
been established to address customer billing, payroll, crew management 
procurement police, Nalional Customer SerN'ice Center, train dispatching car and 
locomotive distnbution and interiine settlement. 

^ Conrail and NS both use P.S. Technology for computerized crew management 
Training will be provided for 3,800 Conrail T&E employees wiUiin 180 days ' 
after the split date. ^ 

Staffing Levels: One hundred thirty trainees have been hired on Conrail to support staffing 
needs for the NS s new Northem Region. NS is providing new-hire training for ̂ Tain sen̂ ke 
personnel at the McDonough, Georgia, Training Cemer (five months of classroom and OJT 
learning assignments). NS anticipates training 1,100 new hire trainees per year across its 
sysiem with approximately 300 on the Northem Region during 1999. Conrail is stil! using the 
Academy of Industrial framing outside Philadelphia until split date. NS is presently modifying 
[acitities " ^^^'"'"g P^"g^-"' accoum for Conrail praclices, procedu es 2 

Training Time for Engineers: At a listening sessions held in Buffalo, Syracuse, and Selkirk 
New York, m the first quarter of 1999, the primary safety concem expressed by Coi^ail Tr n 
^ on r ' ^ ' r ^ ' ^ ^ y ^ ' ' -̂ "^ "̂ he lack of time that Conrail required for a new employ e to 
be on the job pnor to promotion to locomotive engineer" and the relative inexperience of!ome 
ofthe newly promoted locomotive engi'neers. NS has policies lhat should adequately add esT 
this concem because it requires new hires to complete at least one year of train seî v ce before 
being pemimed to operate a locomotive in iraining. By contrast the currem ConraTprogrti has 
no such requirement and allows employees to be promoted to locomotive engineer on e Z 
have successfully completed training, without regard to prior train service experience 

Operating Rules and Practices: NS has taken significant steps to hamionize operating rales 
practices and procedures on the acquired tenitory. The following is a brief synopsis ofLme of 
the more significant operating practices initiatives: "i5>omeoi 

NS has joined NORAC as an associate member and applied for ful! membershV 

NS -nmetables and Bulletin Orders covering the acquired tenitories are ready for 
distribution. ^ 

NS's random drag and alcohol tester (the TK Group) will be used for all of NS 
tests, including NS's Conrail acquired lines, after the split date. 

Contracts needed to cover emergency response contractors at NS's Conrail 
acquired properties are in place for the split date. 
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• NS's concept for spill containment yards has been introduced at Conrail (Conway 
and Elkhart Yards). 

Y2K: NS's infonnation technology systems largely have been made Y2K compliant and testing 
is underway. Completion and final testing will be accomplished in the third quarter of 1999. 
The retirement plan for Conrail systems was completed in April 1998. 

Equipment and Infrastructure: NS has undertaken equipment and infrastracture upgrades and 
modifications to meet the demands of service resulting from the acquisilion and to maintain the 
safety and reliability of rail operations on the merged canier. The following is a brief 
description ofthe staius of some of the more significant infrastracture and equipment issues. 

• NS will avoid retiring locomotives in 1998 and 1999 to ensure it has sufficient 
motive power to meet the demands of service. NS also purchased 116 new 
locomotives in 1998 and will purchase! 50 in 1999. Conrail purchased 24 new 
cab signal equipped locomotives in 1998 for future assignment to NS. NS will 
have approximately 1,127 locomotives equipped for operation on Conrail lines 
and Amtrak's Northeast Corridor. 

• NS is participating in the FRA/Conrail/CSX sponsored Positive Train Control 
project on the Manassas-Hanisburg test conidor; NS is the Phase II project 
manager. 

• Conraii's grade crossing inventory has been fully integrated into the Norfolk 
Southem Grade Crossing Inventory system. 

NS track connections are being constracted on schedule for Sidney, Illinois, 
Alexandria, Indiana, Cloggsville Rehabilitation, Pattenburg Tunnel (Phase 1), 
Greencastle, Pennsylvania, Oak Harbor, Columbus, Bucyras, and Vermillion 
Ohio. 

• NS has committed to.many merger related facility/track changes, most notably: 

• Alexandria, Indiana - The new connection to the NS Frankfort District at 
Alexandria has been established as a remote interiocking, controlled by 
the NS dispatcher at Fort Wayne. The connection will enable southbound 
trains on the Conrail Marion Branch to continue east on NS. This would 
allow Norfolk Southem to move freight traflic between Elkhart, Indiana 
and Cincinnati, Ohio. Conrail is cunently in the process of installing new 
ties and rail on the Marion Branch. 
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• Columbus. Ohio - NS is progressing w ith the constraction of a new 
connection to link Comail's Columbus Line with the NS's Bellevue to 
Portsmouth, Ohio mainline. A connection at CP Colson, linking the NS 
line with Conraii's Fort Wayne Line is being rebuilt. 

D Chariotte. North Carolina - NS is investing 13.5 million dollars to expand 
ils Charlotte Roadway Shop. The facility designs, manufactures and 
rebuilds the railroads fleet of maintenance of way equipment. The 57,000 
square foot expansion wil! include a new machine shop and the 
enlargement of the existing heavy repair facility. The cunent Conrail 
Roadway Shop located in Canton, Ohio, will be closed after the split date. 

• Bulk Transfer Terminals - NS has o\ ened three new bulk transfer 
terminals located at Doraville, Georgia (just north of Atlanta), Charlotte, 
North Carolina, and Chattanooga, Tennessee. 

• Intermodal Terminal - NS has agreed to a joint partnership witb 
Bethlehem Steel to develop a new intermodal terminal on the site of the 
former Bethlehem Steel Mill in Bethlehem. This new terminal will be 
located on the L^h'gh main line (former Lehigh Valley) and will provide 
easy access to west:m New Jersey, Philadelphia, and Scranton areas. 
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CSAO SIP/Safetv Actions 

The Conrail corporate identity will survive after split dale and will be responsible for managing 
and operating the CSAO. The CSAO updated its SIP on January 26, 1998; Sepiember 4, 1998; 
November 20,19S8; January 29, 1999 and March 25, 1999. As a living document, the SIP 
outlin'* . the status of the CSAO's efforts to address 22 safety action items including training 
requirements, hazardous materials handling issues and IT needs. The SIP also contains the 
status of 17 safety related matters that stem from conditions imposed by the STB, most of these 
conditions concem highway/rail grade crossings, hazardous material emergency response and 
training requirements, each of the 17 items are reported to be progressing on schedule. 

After "Split Date," the CSAO will conlinue to maintain and follow the majority of policies and 
practices cunently in place on Coru-ail. For example: 

• Cunenl Conrail safely programs wi' be observed in the CSAO. TheConrail 
leadership team for the CSAO is committed to continuing effons to enhance and 
improve these programs. 

» Designated sep'ice delivery for all yards and customer switching within the 
C S A O tenitory will be maintained in accordance with cunent Conrail schedules 
and commitments. Transitional steps underway ensure that the existing Shared 
Assets Areas yard and dock service asset are properly preserved and maintained 
to support this service after "Split Date." 

Conrail Leadership Tc;sm: The CSAO principal officers and many associated staffers have 
already been appointed and brought on board: the leadership team includes: 

Mr. Tim O'Toole - President and Chief Executive CiTicer; 
Mr. Don Nelson - Senior Vice President of Operations; 
Mr. Ron Batory - Vice President Operations; 
Mr. Craig Curry - Chief Environmental and Safety Officer; and 
Mr. Neil Fenone - Director Safety. 

Ttie Govemance Team includes the Board of Directors, President and Chief Executive Officer, 
and the Operations Committee (Engineering, Mechanical, NCSC, Blue Room Operations and 
five Division General Managers). 

Operations and Operating Practices: Conrail will continue to observe the NORAC Rules for 
operations in Uie C.'̂ .-'.O; thereby ensuring compatibility among the commuter, inter-city 
passenger and freight entities that operate over the CSAO tenitory. Dispatcher ranks will be 
filled with trained Conrail dispatchers familiar with the assigned CSAO territories. Conrail will 
dispalch North and South Jersey/Philadelphia from an existing Mt. Laurel, New Jersey locaUon. 
Dispatching for the Detroit Shared Assets Area wdll initially be from Dearbom, Michigan. 
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Relocation oflhe Delroit desk to Mount Laurel is scheduled for August 15, 1999. The following 
are the significant operaling issues that are being addressed. 

Conrail will handle within the CSAO tenitory all hazardous materials functions 
and will be supported by five (5) qualified emergency response contractors. 

• Conrail is finalizing procedural changes, to be effeclive June 1, 1999, for post 
accidenl toxicological testing, certification rnd qualification of locomotive 
engineers, physical characteristics iraining of train and enginemen, train and 
accident reporting and operational testing. 

Competition In The CSAO: Since the first announcements ofthe Conrail merger acquisition 
and review of the early SIP filings by NS, CSX and the CSAO, FPvA has mainiained a keen 
inlerest in the planned, joim operation of the CSAO. FRA believes there will be intense 
competition for business by NS and CSX in the Northem New Jersey/Southern New Jersey 
shared asset areas. How the CSAO eouilahlv provides services to assemble, dispatch ;,nH 
maintain trams, crews and eauipment operated within the shared a.sset areas will sipnifirg^^tiy 
impact the quality and safetv of service provided to the northeastem seaboard shippers 

Intemiodal facilities may represent a particular chailengc for CSAO in managing rail operations 
in the face ofthis competition. The North Jersey Operating Shared Assets .̂ rea Plan assigns 
cunent Conrail intennodal facilities at Croxton. Portside and E-rail lo NS. CSXT will operate 
the inlemiodal facilities at South Keamey and North Bergen. The facilities of APL, Ltd and 
Mahr Temiinals commonly refened to as "Express Rail" will be open to bolh railroads CSAO 
officers have pledged neui.^!ity of operations. General assignment guidelines have been 
fonnulated and are now being finalized for train routing within the CSAO tenitories (see 
Appendix Item V). 

Unanticipated congestion or traffic dismptions al these facilities have the potential to migrate 
well beyond the CSAO area of operations and could impact rail service on CSX, NS or olher 
caniers. FRA's Merger Surveillance Team will careftilly monitor rail operations in the Shared 
Assets Areas and is prepared to act immediately to work with al! parties to resolve potential 
service problems should they arise. 

Equipment and Infrastructure: Upon "Split Date," CSX and NS will provide a total of 133 
locomotives to Conrail for operations in the CSAO tenitories. FRA-mandated Quarteriy 
Inspections of locomotives for North Jersey and South Jersey will be perfomied within the 
CS/ tenitory. The Detroit Shared Assets Area will receive such inspections outside the 
CSAO tenitory from both CSX and NS. Tbe parent companies will perfomi heavy repairs for 
all CSAO designated motive power. Since the CSAO will be dependent upon CSX and NS for 
Us motive power needs FRA will continue to monitor the CSAO locomot. e fleet to ensure that 
It is sufficient to handle Uie Uaffic needs of Uiis critical area of operations. 
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Th" ̂ onrail track budget for the CSAO for 1999 is $13.5 million. Preliminary budget plans for 
the CSAO territories have been formulated An additional $6.6 million is earmarked for the 
bridges and tunnels and other asset improven..- . The Communications and Signals budget is 
$2.5 million. 

Cunently a number of construction projects are underway in the North Jersey area. These will 
provide a direct benefit to Conrail, CSX and NS after the split date. A few of these projects are 
delineated below: 

• Croxton Yard - Conrail has initiated improvements at Croxton Yard 
located in Jersey City and Secaucus. This facility will go to the NS on 
split date. Improvements include constraction of a 7 track industrial 
switching yard, each track will hold 30 cars. Plans call for this yard to be 
the base of operat! ns for the industrial switching crews that will service 
the former Erie Lat. Kawanna industrial trackage operated by NS and New 
Jersey Transit. NS also plans to relocate the bulk transfer terminal now 
located in the center of Croxton Yard and expand the cunent intermodal 
facility into this area. 

• New York Susquehanna and Westem - has established a connection 
linking Conraii's River Line with the NYS&W's Southem Division at 
Ridgefield Park, New Jersey. The connection will allow Conrail (later 
CSX) to have direct access to the CSLI Intermodal facility located at the 
NYS&W's LitUe Feny terminal. 

• Lehigh Line - On the Lehigh Line (former Lehigh Valley) ties are being 
replaced between CP Brook (Bound Brook) and CP Potter (Edson, New 
Jersey). The Pattenburg Tunnel is being single tracked in order to 
accommodate double stack container trains. In advance of this project, the 
existing passing siding is 'oeing reconfigured. The siding is being 
extended one mile to the west, from the cunent CP West Portal 
interlocking. A new interlocking will be constracted at the west portal of 
the tunnel. The siding will be eliminated through the tumiel, and only the 
single track main line will remain in the mile long bore. On the east side 
ofthe turmel, a new interlocking is under constraction. This will connect 
the cunent passing siding with the single track main line. 
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IV. Metropolitan SIP/STB Issues 

The Conrail acquisition is especially significant for a number of metropolitan areas, primarily in 
Ohio and the Chicago area, that had been served by the CSX, NS and Conrail. Anticipated 
changes in freight traffic flows, route stracture and operating practices raised uncertainty among 
many in these communities about the impact of the acquisition on important issues involving, 
potential congestion at highway/rail grade crossings, increased train traffic noise in residential 
areas, changes in employment levels and job assignments for railroad workers and other issues. 
A number of the STB conditions and items in the SlP's concem issues in these metropolitan 
areas. 

Thus far NS has provided FRA with complete documents, updated as of Febraary 23, 1999, 
regarding the status of items mandated by the STB as a condition of the merger. NS reports that 
the .STB mandates; including those projects affecting Cleveland, Lakewood, Bay Village, Rocky 
Run, the Cloggsville Project, the Vermillion Project and others, are all on schedule. 

Congressman Dermis Kucinich's office held a Conrail merger progress assessment meeting on 
March 8, 1999, in Lakewood, Ohio, to discuss acquisition issues that affect the West Shore 
communities ;n Ohio. Area Mayors and representatives from NS, CSX, the State of Ohio and 
the FRA met to discuss the implementation of recently completed agreements involving the 
parties. Representatives present from NS and CSX indicated that all agreements with their 
respective companies are on schedule and most will be completed before the June 1 deadline. 

Increased Rail Traffic at Highway/Rail Grade Crossings: As a precaution to prepare 
communities and mtiorist for increases in rail traffic at highway grade crossings, notification 
letters will be sent to police agencies for each ofthe public crossings on rail lines identified as 
having an increase in rail traffic of eight trains or more, within three months of September 1, 
1999. NS and CSX are installing temporary notification signs or message boards on railroad 
property at each crossing clearly advsing motorists of the impending increase in traffic and 
speeds. These signs will be in place no less than 30 days before, and remain for 6 months after 
the increase in traffic occurs. Signs will be placed at 81 crossings and installation will be 
completed by September 1999. The crossings will also carry signs with a 24-hours per day, toll-
free phone number to report crossing malfunctions. The railroads will provide sufficient funds 
to start constraction of an underpass at Berea, Ohio, to expedite completion of a grade sepeiralion 
project. 

Blocked Highway/Rail Crossings: i .'̂ e City of Olmstead Falls indicated a problem exists with 
Coruail train crews using their town as a crew change point which results in blocked 
highw?.y/rail crossings for long periods of time. NS has committed to stopping this practice. 

Rail Jobs in the Cleveland Area: There has been considerable uncertainly particularly among 
the ranks of Conrail employees, about how the Conrail acquisition would affect rail labor in the 
greater Cleveland area. As plans for the acquisition began to crystalize it was leamed that there 
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would be an overall increase of seven (7) posiiions among Agreement personnel; this includes 
clerks, engineers and trainmen. The impact ofrail positions is as follows: a net of 59 job 
abolishments, 44 job creations, 16 transfers out and 38 transfers in. Even recenlly, many Conrail 
employees appear to remain uninformed about the impact the acquisition will have on their 
positions, especially on tenitories allocated to the NS. The NS responded by issuing a survey to 
Agreement employees so they could make their views known about their work preferences. 

Coordination of Rail Operations in the Greater Chicago Area: Since the early days of 
railroading, Chicago has been the nation's pre-eminent railroad transportation hub. The greater 
Chicago area has nearly 100 rail junctions and at-grade rail crossings, which have long posed 
significant challenges for the coordination of rail iraffic. Wilh the anticipated increase in traffic 
that is likely to result from the acquisilion, FRA has been concemed about the potential for rail 
iraffic congestion in the Chicago area. A service inlenuption on one railroad can quickly impact 
rail service on a connecting, carrier. Furthermore, the Chicago area has a large number of 
highway-rail grade crossings, many of which are located on busy city slreels, major 
thoroughfares and in residential neighborhoods, igikewise, rail service dismptions can have a 
serious adverse impact on highway traffic. 

During the first week in April 1999, FRA Administrator Jolene Molitoris met with 
representatives from CSX, NS and the other major rail caniers in the Chicago area, urging them 
to work together to better coordinate traffic flows in an attempt lo minimize the potential for rail 
congestion and reduce disraption to highway traffic and residential neighborhoods. Fhe 
railroads have begun meeting and are in the process of developing coordinated operating and 
maintenance plans to address these concems. FRA will continue lo monitor the progress of 
efforts to impri e rail traffic flows in the greater Chicago area. 
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V. Future of the SIP Process 

Continued FRA Monitoring: FRA will continue its close surveillance of the Conrail merger 
integration process in the manner as previously described and will provide biannual reports to 
lhe STB about 'he progress of CSX, NS and CSAO in implementing and updating their SIPs 
until integration of the Conrail tenitories into those three entities is successfully completed. In 
addition to the bi-annual reports, FRA may be called upon by STB to issue special reports 
relative to the SIP process. 

FRA's Merger Surveillance Team will continue to conduct "listening sessions" in the field to 
obtain direci input from front line employees, rail labor representatives, field supervisors and 
other parties regarding safety, service and operating concems as long as the merger integration 
process continues. Listening sessions in Febraary 1999 between FRA SIP Team Leaders and 
several rail labor leaders did not reveal any specific safety concems. However, the labor 
representatives did express concems about how the cunent Conrail employees might be affecled 
by discipline policies and seniority issues on the acquiring railroads. 

Joint STB/FRA Rulemaking: Based upon collaboration between the FRA and STB, a joint 
Notice of Proposed Rulemaking (NPRM) was published in the Federal Register on 
December 31, 1998, establishing proposed criteria emd conditions under which Safety 
Integration Plans would be required in as a condition of future railroad mergers and acquisitions. 
The proposed rale would requii j that SIPs be developed for significant mergers and acquisitions 
as defined in the NPRM. Furthermore, the NPRM outlines the respective roles of the STB and 
FRA in the development, implementation and oversight in the SIP process. 
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mm 
VL FRA's Symmary Comments on the Status of the Conrail Acquisition 

A significant beneficial effect ofthe SIPs has already been demonstrated in the graduated 
approach to integration ofthe acquired Conrail tenitories used by the acquiring railroads. The 
retention of many well qualified Conrail managers by CSX, NS and CSAO will allow these 
caniers to draw upon a high level of institutional knowledge when operating the newly acquired 
Comail tenitories. The staging of implementation actions over the past seven months has 
lessened the potential for a degradation in safety and performance. 

Need for Continuing EfTort: Safety requires constant attention and effort. Both CSX and NS 
are operating safety review trains to view the newly acquired tenitories and introduce high level 
managers to Conrail personnel. The carriers are also providing extensive safety training prior to 
the split date. FRA believes that this is a pradent safety measure. These efforts clearly 
demonstrate CSX and NS each desire to judiciously integrate the former Comail properties into 
their new respective railroads. 

Monitoring Competition in the CSAO: FRA believes that it is very important to monitor the 
operations and performance in the CSAO areas, specifically, intermodal operations of the 
Northem New Jersey Shared Assets Area. If not properly managed, competition betwee i CSX 
and NS in these areas could potentially lead to safety concems or service dismptions that could 
migrate to other areas of the rail network. FRA will continue to conduct close surveillance of 
these operations as the merger progresses. CSAO's detailed planning has continued to progress 
and has provided assurances for the safety of these operations 

Interim Conrail Operations: Based upon FRA's recent observations at Conraii's Operations 
Center and the seven-month period of feedback from FRA's Surveillance Team Conrail is 
operating well at the present time. Reports indicate the carrier will have increased loadings and 
revenue for 1998-1999, and that the physical plant and facilities aie poised for successful merger 
integration. 

Conclusion: Between the time of this report and "Split Date," CSX, NS and CSAO must have 
IT systems work complete and tested; necessary labor agreemenls in place; training completed; 
team projects completed and operational readiness established. This work appears to be 
continuing on schedule. During the period covered by this review, no performance or safety 
conditions have been identified or foreseen on the NS, CSX, or CSAO acquired tenitories, 
arising out of approval ofthe acquisition or its ongoing integration, that FRA believes would 
necessitate further STB oversight actions at this time. 
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SAFETY INTEGRATION PLAN GUIDELINES 

Introduction 

The Federal Railroad Administration (FRA) has detemiined from the mergers ofthe 
Union Pacific Railroad Company and the Southem Pacific Transportation Company and the 
Burlington Northem Railroad Company and Uie Atchison, Topeka and Santa Fe Railway 
Company that integrating operations of two Class I railroads into one railroad presents 
significant challenges to rail safety. Investigations of recent collisions, derailments, and oUier 
serious incidents reveal a correlation between inadequately planned operational iniegration of 
independent railroad entities and compromises of rail safety. Railroads merging wiUi or 
acquiring other railroads must prepare thorough and complete, fonnal, vmtten safety integration 
plans to ensure safe operations. 

For these reasons, FRA submits Uie following guidelines that CSX Transportation, 
Incorporated (CSXT), and Norfolk Southem Corporation (NS) should address in their respective 
safety integration plans (SIP). The SIPs should focus on Uie formulation, development, 
issuance, and implementation of measures Uiat address specific operational elements, as detailed 
below, necessary to ensure compliance with Uie Federal railroad safety laws and oUierwise 
provide safe railroad operations. As one example of how a SIP should extend beyond Uie reach 
of present Federal railroad safety regulations, an acquiring carrier should assure Uiat personnel in 
safety-critical positions are not so burdened wiUi tasks unrelated to safety Uiat they cannot 
adequately perform Uieir safety-critical functions. Principally, CSXT's and NS's SIPs must: 
show how their practices differ frorn Conraii's; identify as Uie end state to be achieved once Uieir 
respective acquisitions are consummated practices Uiat will minimize or eliminate incidents and 
injuries, and promote a culture emphasizing rail safety; and demonstrate step-by-step how they 
will effect the transition from cunent circumstances to their desired end states while maintaining 
safety. FRA underscores Uie need for the acquiring railroads to define Uie steps or procedures 
proposed to integrate Consolidated Rail Corporation's (Conrail) operational plans wiUi Uieir own 
during the transition process (Le ,̂ until the acquisition is complete). FRA concludes that a SIP 
addressing the subject areas below will strengthen CSXT's and NS's integral operational 
interests and ensure safe rail transportation. 

Safety Integration Plan 

1 Content of Plan: Provide the following information for each subject matter listed in 
number 2: 
a. Itemized list or index of measures addressing (i) how Conrail differs ft-om the 

acquiring railroad and best practices identified from either; (ii) description of how 
the railroad will operate once the acquisition is completed; (iii) step-by-step 
description of how elements of acquired property, including Conrail Shared 
Assets Operating Areas, will be integrated with operations of acquiring railroad; 
and (iv) efforts to comply with Federal regulations; 



Allocation of resources (e.g.. work effort expressed as person-days per year, 
capital, facilities, and technology) directed to that subject; 
Schedulv̂  for implementing plans addressing that subject. 

Subject Matters To Be Addressed In Plan 
a. Corporate Safety Culture 

i . Management attitudes, directives, prioritie«:. practices, and philosophies, 
vsdthin each operating administration or division, that is directed to 
employee iraining, staffing, health, morale and safety pi-actices 

U. How organizational priorities will be balanced between (I) enhancing 
productivity (e.g.. employment reduclion and elimination of resource 
duplicatior.) to achieve economic efficiency and (2) minimizing safety 
risks vsdth no compromise of safety (e.g.. narrowed communication 
ii'rums between labor and management, excess hours, and loss of 
insti rutional knowledge) 

Training 
i . Train and engine service persotmel 
iL Roadway worker and bridge worker persom.' I 
i i i . Motive Power and Equipment personnel 
iv. Dispatching and operating persoimel 
V. Signal and Train Control persormel 
vi. Hazardous materials personnel 

c. Operating Practices 
i . Operating rales, practices, and instmction 

(1) Training and qualifying train crews 
(2) Rulebook(s) to govem 
(3) Standardizing operational testing programs 

ti . Accidents/Incidents 
(1) Reporting procedures for accidents/incidents 

Procedures available to employees perceiving intimidation and 
harassment under Railroad Accidents/Incidents regulations 

i i i . Alcohol and Drug 
(1) Integration of Conrail program with acquiring railroads' programs 
(2) Implementation of Post Accident Toxicological Testing and 

Random Dmg and Alcohol Testing programs on acquired 
territories 

iv. L ocomotive Engineer Qualification and Certification 
(1) Qual'̂ 'ving and certifying engineers on acquired territories 

y. Hours of Services laws 
(1) Implementing measures for electionic recordkeepipf; 
(2) Centraliiing crew management functions 

vi. Yard/terminal operations 
(1) Traiiung and instmcting employees to ensure familiarity with mles 



goveming yard/terminal operations 
d. Motive Power and Equipment 

i. Qualifying employees on inspections and tests of rolling equipment 
ii. Implementing mechanical department maintenance and equipment service 

plans 
iii. Implementing measures to ensure safe fireight operations and compliance 

wiUi the law when "blocking" and "block swapping" trains 
iv. Ensuring a sufficient fleet service and inventory to carry out field 

operations 
e. Signal and Train Control 

i. Operating budgets addressing 
(1) Training 
(2) Maintenance 
(3) Capital improvements 
(4) Research and development projects and programs 

ii. Ensuring safety maintenance vsdth integration of, or migration to, 
prope'*ies acquired, specifi.cally. Automatic Cab Signal/Automatic Train 
Control systems and wayside and cab signal aspects and indications 

f. Track and Structures 
u Maintenance, management and rehabilitation oflrack and bridges 
it Inspection program for track and bridges 
iii. Sufficient employee (including supervisors) coverage for track and bridge 

safety 
g. Hazardous Materials 

i. Programs addressing field operations and intemal safety audits 
ii. Need for comprehensive inspection program addressing: 

(1) Field inspections 
(2) Hazardous malerials communication standards (e.g.. shipping 

paper, marking, labeling, and placarding requirements) 
(3) Employment staffing to implement program 
(4) Emergency response practices and procedures 

iii. Computer software systems to ensure immediate availability of hazardous 
materials shipping paper information 

iv. Customer service centers 
(1) Sufficient employment staff levels 
(2) Timely generation and tiansmission of hazmat infonnaUon on 

^ ^ ^ ^ ^ trains and shipments to customers and Federal officials 
h. Dispatching Operations 

i. Measures to eliminate or minimize excess service perfonned and reduce 
maximum dispatching workloads, including criteria used 'or determining 
maximum safe workloads 

ii. Integrating acquired dispatching system with acquiring railroads' systems 



i. Highway-rail Grade Crossings 
Safety prevention and emergency response progran addressing: 

(1) Increase ti-affic volume, speeds, and track at crossings 
(2) Improved waming devices 
(3) Rail safety education of public 
(4) Improved crossings with emphasis on closing existing crossings 

j . Allocation and deployment of personnel in following sectors: 
i. Management of safety programs 
ii. Roadway maintenance 
iii. Motive Power and Equipmenl maintenance 
iv. Dispalching operations 
v. Train and Engine service 
vi. Yard and terminal service 
vii. Signal and Train Control maintenance 
viii. Customer service centers 

k. Employee "Quality of Life" issues 
i. Rest 
ii. Travel/time away firom home 
iii. Perceptions of harassment or intimidation 
iv. Health and wellness programs 
v. Morale 
vi. Availability and distribution of personal safety equipment (eg^ safety 

shoes, eye protection, and ear plugs) 
1. Relationship between freight and passenger service. Each plan to address Uie 

integration of freight and passenger operations on Uie foUovsdng lines: 

i. M A R C 

ii SEPTA 
iii VRE 
iv METRA 
v NJTR 
vi MNCW 
vii MBTA 
viii Amti-ak t-m.to 
Infonnation Systems Compatibility. Each plan to address infonnation systems u> 
hi implemented Uiat vsdll provide for Uie uninhibited interchange of infonnation 
'jetween Uie acquiring railroads in the foUovsdng areas: 
i. Train consists 
ii. Train performance 
jiii Waybill/car movements 
iv Dispatching 
V Hazmat 

m. 



vi Crew management 
vii Accident/incident reporting and record keeping 
vHi Equipment management (locomotives and freight cars) 
ix Emergency shutdowns 
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FRA's Conrail Merger Safetv Assessment 

and 
Surveillance Plan 

1.0 Background: 

On June 23, 1997 Uie acquiring railroads (CSX and NS) filed their application wiUi the Surface 
Transportation Board (STB) to acquire Conrail. The proposal was to divide ConraU s assets and c:reate 
two rail networks that will compete wiUi one anoUier throughout the ea.stem United States ($102 billion 
acquisition with 58%/42% division of ownership, respectively, by NS/CSX). Over a ten-month period 
FRA conducted a fonnal safety assessment ofthe proposed mega-merger and participated in a senes 
of STB scheduled filings. 

In AuEust 1997 FRA initiated its safety assessment ofthe NS/CSX prcposed acquisition by reviewing 
boUi applicant's proposed operating plans, and also perfomiing an analytical safety nsk assessment of 
some 61 affected line segments at CS/NS/CR. It was detemiined that detailed safely plamiing was not 
rvidedTneiUierrailroad'soperatingplans(nolpreviouslyrequire^ 
were at least four major route segments ofthe planned merger wiUi projected safety nsk increases of 

greater than 50%. During Uiis same time period, FRA also P^ ' ^^^^ ' ^^^^ j "^ 'NS In^^^^ 
Lrvice perfomiance "meltdown ' occuning at UP/SP and operations at BNSF, CSX, NS and ConraU^ 
On October 21,1997 DOT (FRA) filed its findings wiUi STB and recommended that the Applicantet^ 
required lo deCelop "first time ever" Safety Integration Plans (SIPs) WiUim two weeks Uie STB 
ordered CSX and NS to develop Safety Integration Plans (SIPs) wiUun 30 days which extended Uie 
merger processing schedule by 45 days. 

FRA immediately went to work to assist the railroads in effectively stmcturing their SIPs by developing 
Safety Integration Plan Guidelines (rev. 3 of 11 /24/97). These guidelines covenng 13 safery-cntical 
areas (including corporate safety culture) were fumished to Uie applicant railroads m early November 
1997 Thereby the appticant railroads were able to quickly and diligently prepare Uieir planned merger 
safety actions and filed their completed SIPs with STB on the December 3 deadline. 

Although Uieir SIPs were considered complete for STB's purposes, both railroads have continued to 
work closely with DOT (FRA) to identify additional timing (schedules) and resource allocations 
(workforee and $) for all of their SIP specified safety actior. items. Both railroads provided 30^0 page 
documents wiUi itemized safety actions (60-70) to be accomplished over the proposed three- five year 
integration period. These more detailed safety actions have become refened to as Safety IntegraUon 
Plan Accountability (SIPA) worksheets. FRA plans to use these documented commitinents (planned 
safety actions with assigned resourees) by both railroads as the primary baseline to monitor progress 
of their merger implementation (integration). In a written dec.sion issued on July 23, 1998 the STB 
approved the Conrail merger with certain conditions. 
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2.0 Merger SIP/Safety Integration Surveillance: 

2.1 Following approval of the merger by STB. CSX and NS have joinUy agreed to proceed from 
"Control Date" to "Split Date" ("Day One" or "Closing Date") in a planned approach. Day One is 
the date on which applicants will effect the division between C^X and NS ofthe operation and use of 
the assets of Conrail. The conditions set forth by the STB in it. merger approval for CSX andNS ̂ e 
inherentlv expected to delay any significant merger related safety action items by eiUier party until Uie 
Fourth Quarter of 1998 or until January 1,1999. or Uiereaf\er. 

2.2 The items in which DOT(FRA) will concentrate for SIP/safety surveillance and the assessment of 
progress towards successfiil merger integration include: 

The SIPs and SIPAs filed by each railroad and Uie CSAO. 

Present operating safety conditions at each railroad (CSX. NS and Conrail acquired properties 
and CSAO); safety audits and surveys; statistical reporting of the affected railroads; and 
examination of inspectors reports/violations. 

Reviewofpast and on-going Safety Assurance andComplianceProgram(SACP)effortsateach 

railroad. 

Close surveillance of progress made by each railroad on Uie safety related merger condiUons set 

by the STB. Tj 

Liaison review vsdth Uie STB on evaluation of Operational Monitoring reports tendered by each 
railroad (15 specific reporting requirements imposed by STB). 

2.3 The STB in its approval of Uie merger imposed a five (5) year oversight condition, as well as Uie 
fdlowing safely related conditions: 

(1) "Applicants should meet with labor representatives and attempt to fonn task forces for Uie purpose 
of promoting labor-management dialogue conceming implementation and safety issues. 

(2) "Applicants must comply with the environmental mitigation conditions set forth in Appendix Q " 
For Jpurpose of SIP/safety surveillance. FRA will focus upon those 
safety relaS: Conditions 1(A), 1(B). 1(C). 1(D), 2,3,4(A), 4(B) 4(C). ^̂ (D). 5 Â^̂^̂^̂^̂^̂^ 
8(B) 9 10,19.20(A), 20(B). 20(C). 21.22(A). 22(B), 22(C), 23.24.25.26(A), 26 (B) 26(C , 26(D , 

27(A).27(^^ 
3i(E) 3I F).31(G) 32(A).32(B).32(C).33.34(A),34(B),34(C),34(D),35,36(A) 36(B), 37,38(A), 

(B 38(C , 39,40,41(A). 41(B). 41(C), 42(A). 42(B), 43(A), 43(B). 46,49(A). 49(B) and 50. 
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(3) "Tbe Promotion of Safety. Our decision clearly promotes safety. More than half of the 
envir^;;;;;;;;;^^ safety. For the first time ever in a merger, the applicants were 
required to submit safety integration plans. And, as part ofthe -̂ l̂ l̂̂ ^ '̂̂ " '̂;"'̂ ^^^^^^^ 
implementation of Uiese plans will be carefully monitored through a Memorandum of Understandmg 
I M O U ) between Uie Board and the Department of Transoortation, which clearly represents a 
cooperative govemmental initiative in the public interest." 

3.0 Merger SIP/Safety Surveillance Staff: 

FRA's intent is to moniior Uie progress ofthe safety integration of each railroad with the least intioisive 
meuures and procedures as feasible to do so. FRA. however, will use headquarters stafî , regional 
of ftcers and local field inspectors and all of its compliance tools, as required, to conduct close 
su^eillance and monitoring of Uie progress of the merger. Responsibihty for overall monrtonng 
orrsight will be vested with FRA's Office of Safety Assurance and Compliance (.ee Conrad Merger 
Z%1 Surveillance organizational chart, page 5). There will be an FRA assigned Senior Sur̂ •el ance 
O ^ Z r l d Director, Surveillance to assure that monitoring activities and proficient surveillance 
pra tices remain on track throughout Uie required period of merger integration. These ojy'ce.. w. be 
fhe headquarters contacts for CSX, NS, the CSAO and the STB. Reporting through Uie Director, 
Survenile will be three (3) Regional Surveillance Officers responsible for Uie oversight of specific 
safX related actions taken by CSX,: IS and Uie Conrail Shared Assets OperaUons (Conrail). Each 
RegLT Surveillance Officer will have several strategically located SIP/safety momtors (inspectors) 
lha? will report compliance with the SIP action items and other operatmg safety cond. ions. Fhe 
Regirnal S^^^ Officers will use all ofthe methods identified in Section 2.1 Uim 2.3 to 
appropriatel̂ ^^ 

related to local safety conditions in their assigned areas. 

4.0 Merger Safety Progress Reviews/Reports: 

4 1 All item^ addressed in Section 2.0 are to be considered in the on-going SlP̂ âfety progress reviewŝ  
Writt n montht SIP/safety assessment progress reports will developed by 
Officers and submitted to FRA headquarters (Office of Safety Assurance and Compliance thr^u^Jhc 
" r e e Director). Copies of these reports are to be fumished to the designated liaison officers 
from CSX. NS and Uie CSAO (Conrail) on a cunent basis. 

4.2TheheadquartersDirector,Surveillancewillprovideindependent„ 
merger integration to FRA's senior management as required. Comprehensive wrmen 
s S e t y progress will be provided by FRA to the STB on a biannual < " 
each year starting in 1999 as specified in the MOU. FRA will provide copies ^h^^^^^^^^^^ î,,̂  
NS and the CSAO (Conrail) on a cunent basis. The style and fomiat of these reports will be detemi 
by FRA staff. 



FRA's Conrail Merger Safety Surveillance 

Briu Hitnti .Safttv AIMI«M>1 tt SunMntt 

SUtty SanrtUUsct T t « « 

N S C M U T (t) 

ALTCRNATF. PkHim OF C ONT ACT 
IUg<r fvteriM 

BraM M m M 
(lot) )IU-441S 
D«vM Rruwii 

(SM)WI -MI 

r c s x CralMltt) 

AITERNATE POINT OF IONT AtT 
HuWrt AUrn 

r CSAO Ccaticld) 

PRIMARV POINT Ol C ONTACT 
Ran B a u n 

( n t t t'lirrji 
OIS) IWI-IM* 

(215) IM-IMC F u 

NvrMk. V A 
D M Bwkky 

(7S7I44I-U25 
( iM)H*-l f24Pattr 

DttfaM.MI 

<*lt)H4.aiW 
(«MDM*4M.tPattr 

PUUilturili, PA 
Car ; Otbanw 
(412) 27MI2M 

(iM) 7M45W Pager 

Batlila. NV 

mt) ut-ira 
(US) i2B-M** Patff 

PlilUMpMa. P A 
i l ka KajTHldt 
(tW) 7»MMS 

(«M) jtM4M<l Paftr 

(Dctrait CSAO) 

.NJ 
K M Man 

l*7J)MM7*4 

mm sm.mt patcr 

^PA 
LM&amr 

( i M ) 4 r 4 U < 
(Ml) n*- IMI Pager 

.IN 
OciuyUa 

(4l*)iM.7g«7 
(MS) M*4SS7 Pagtr 

kOH 
J M C W M B * 

(I>I4)4**.M44 
( S S « ) S » . 2 « W P ^ 

(Nartk iarwjf CSAUI (SMIk J«rMy CSAO) 



mce 
Offlct tf Smitty Htarf^aartcn • Wmtlglii 

C^aargr Cioalla - Sr. ̂ tgt SarvrUlaacr 
(1«1)4*MJM 

MIduMi L H ' H • Sr. Mgl. SarvaiUaart 
(1«2)4*<>.*MI 

Ed E a ^ - Sr. Mgt. S»rv»U|aK< 
(2«2)4fl.«2ZI 

Raa Nawaiaa .MrMlar, SarvdBaacc 
(2S2)4«>«14I 

ICR/CSX/NSWIB 

Raa iMtum Rafaly AManattai A SarviUaacr 
(»I*)S2I-I22* 

(MS) 14l' i2t* Paftr 

[ iafcty STvr t l l a t i Taaw) 

NS CaMwKt) 
RatarPtlanas 
0 r i ) t l * . 1 i *4 
Bmaa MMWTI 
<l*2)li3-44U 
DavM Braara 

( 2 J S ) 1 W - I 7 2 S 

Harrltbiir|,PA 
Jaaaa Pajmoka 
(717) 7 U . | i n 

iiM>ia».i»aB 

lOM 
WNBaaRkkMr 
(SI} )«244«J 

(n8 )M* . | IM 

B«lhla.NY 
MUuZialkawiU 
(7I*)S«|.»$5 

( IH)IM.44MPa|H' 

.PA 
JafcaRayaaMa 

(Ml) H * 4 m Paftr 

NV 
iVKlkt 
•»»» 
I* Pager 

PkUXalffcta. PA 
.laka RfjnaUt 
(M*)7«4.«»tt 

( IWI )S i * .«mPat i r 

JarkwarUlt. FL 
J M Lyitkfc 

(WM) 2I4.M7I 
(SSS) *4«.4«4* Pager 

PMakwg.PA 
K M WtCftt 

l 4 U ) J « f 4 « U 
(Ml) IBk-IIM Paftr 

;e,VA 

- . •<( )SM4m 
(MUMk- I IUPa f t f 

I, I.N 

aiT>22M3M 
(IM0M42*}Pa^ 

ratMakw.OH 
laeC'aaaeih 

(ai4) 4«« t m 
(MS) »t.t-2*«S Pager 

NSM.-SX 
AllaB*a.CA 

Maara .MaMca 
(»»>».|»> 

( l i t ) i i> .n i> 

•• l l t la ,NV 
MttaZMkMnU 

(TU. m-ms 
(MB) n M 4 M Pagtr 



TB FD-J3388 3-26-99 I... 193914 2 OF 3 



Ctt 

Ckrta Claae .Safely AraataMM A SarTeWaart 
(4M)MMSM 

(aM)«'>44S77racir 

SMUjl .iarraMaacc Tcaai 

CSX Caatacl(t) 
Rakatk Allta 

(«S4)U».7M2 m 
mm 

JackMavWe.n. 
Ray Ctccklaa 
(M4)>7}.*IIM 

(MQS4I.I414 Pager 

Naafc*Blt,TN 
Larry Narrk 

(»IS>7Si.S7M 
( M D S I V J k l T P l f i r 

NSCS.V 
AtlaMa,GA 

RaktnBaStr 
(4B4)StMBM 

(MI )41MmPM>r 

NSC8X 
Ailaaia,CA | 
HarataFrMMhi 

mmn^mt 
( M « 4 U . l t t k » B r 

A(laMa.CA 

mw) 
0|Mtall«f 
PracUctt 

NSUil t N S Q i b NSK3IX MBCSX 
KaaivWcTN KaantBt.TN U a M B t k K Y U . ^ K V M M « M > . T N 

Uaa Ptaaa tteaa Nac (TBD) llakaet BwkMr TtnyMmtt 
(4U)M7.4il.'l «4U)5iM.t4«3 MaMvt P»ttT * I^lllgBHI (8BDIM MSi 

(IM)47S-IS2I P ^ (MS) 711.15)1 P ^ ( n 1) » i - n n ( l i n i « . « N r M i r ( m i l B M m p t v r 
( i n ) n i - t m f t f t t 

Uaiiaa4.NC 
JakaWyktr 

(JJJ) W4-TTM 

rtt iMi 
Uraa«4.NC 

Hawaii Fatttr 
( 3 M ) * 2 * 4 7 » 

<Mn M M M S Ptttr 

n » a « > » t l i . t A 
MaR<«a«Mi 

(Mnm-^ 
( M « « l k < « * } P « | t r 

03/22/99 
Office of Safety Assurance and Compliance 



OfTice of Safety Assurance and Compliance 

4 3 FRA's Director, Surveillance and/or the Regional Surveillance Officers will conduct frequent 
SIP/safety integration reviews separately wilh NS. CSX and CSAO designated liaison officers (al least 
quarterly) These reviews will be conducted on a formal basis with meeting mmutes and wntten 
summary findings to be provided. The progress summaries and meeting minutes will be separately 
retained on FRA's files for CSX, NS. and the CSAO. 

4 4 During the period of time between the "control date" ofthe STB approved acquisitions and the 
"split dates" for CSX and NS. FRA staff" will establish the surveillance organization referenced on page 
5 and will perform interim monthly report monitoring on the same basis as described in Sections 4.1 

thru 4.3. 
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Conrail Operations -

> Blue Rqom 
-Sysk^ ' i Link lo l-ield LixccLiicn 

IVionitcii. i ^u i to imjnct . 

A description of how Philadelphia impacts Conrail Operations. 
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A chart of how comrrtunJcatfon flows on ConraT. 

How ConraU works ~ From basic Train Call" ~ to exceptions ~ to 
emergencies. 

Tho yards, the NCSC, Crews, ect. talk to each other f.nd their Division 
offices. 

Division Offices i _ • to the Dearborn Crsw Center Other Railroads -
and the Blue Room. 

The Blue Room authorizes Division Plan exceptions - protects active 
shipments with Customer Service and plans future changes to the 
operating plan with the Service Groups. 

Other SYSTEM efforts, such as maintenance of way planning, flow from 
ths Blue Room. 



Traffic Levels and Assets 
Y. .ir lo D.ilc ltiro(Xili CA:t>. l̂;i:i 31 

Average Daily: 

U j r ' O . K ' l t >. OCOlVOtACS 

1 , 1 . 

/ 

i 

A description of traffic levels and asset availability. 

Average Daily Carloads so far in 1998 (through October 31) were 
up 4.2% over last year. 

We ve increased our locomotive fleet by 2.6% to handle the higher 
traffic levels. 

Note: We didn't need 4.2% more engines because our 
existing trains absorbed more than 1 % some of the 
additional business. 

Our year to date average T&E mancount rose only 0.8% versus last 
year - but that count has risen dramatically during the past two 
months, during our peak volimie period - October's population 
was up 3.6% over January's. 



Transpoilation Products 
k iVK- f Group l^ii akUO.Mi 

Inlermodal 

Automotive ^' j 

CORE ^ 

- Tia.aiCaJ, Gia n, ,vlula!b. Chc^,^cal, V.ai'^ 

Unit Train 
- Coal and IH-cn Orta . , 

A service group description and the products handled by each group. 



Intermodal ' 
\ i .If lo C.iU> (hioush eolL bt I 31 

NOTE: 1997 was a great serWce year for Conrail - we 
were cited by several publicatioiis and received a number 
of customer awards as the No. 1 service railroad in the 
country 1997 is our benchmark year. 

Intermodal Perfomiance measures so far in 1998: 

Premium Trains - Up 0.5%. 

Premium Shipment /\.vailabiUty Up 0.2%. 

Domestic Sliipment AvailabiUty - Unchanged 



Our auto parts shipments moved a litde better dus year --
up 1.5%. 

Our mult-level trains were down 1.9% 
NOTE: Train congestion due to the Short Line work in 
Cleveland - where our Eastbound Mult-Level Fleet is built 
- was die single largest factor for die performance decline 



C O R E Merchandise 
Y<:.Ji to n.ile IhiLMo.li a a o l . ( 31 

l l J i m 111 I f iM . t 

The key measures that v<;e uso to evaluate c ur CORE perio mance are virtually unchanged: 

Yud D*D*itui«s (% On-'nin*) «.7 -0.S Unkvonbl* 

Twin Pw1b>m«no» (% OiyTTwl aSLB ae.s -0.3 Unhvombi* 

Yaid Opnnacttoo* % Mwte Owwctton 75.7 77.» Z2 Favonbl* 

SHnm.ntTt«nilt(H0Uf»l _ J 70.9 1.3 

These numbers Indicate another good CORE year. 



Unit Train 
Y o j i IO OMt: Ihiou'jl i CcK lu i 31 

6n-TimG l^eiiormanco 
Lo>idcd Coal Tia: i r i 

Our coal trains are also in line with last year's performance. 

Loaded trains - down i. 1 % - but above our 90.0% goal 

Empty trains - up 0.8% also over our 90.0% goal. 



Unil Train 
N'l . l l lo P.iU l ! iou/on ^ " r l , l-l i . 1 

Oiv l ' imt : pLiloimanoL \ 

L o, iJ.-J Co.a 1 ia,r-

y 1 
i 1 

'. \ 
t 

1 
1 

Our coat trains are also in line with last year's performance. 

Loaded trains - down l .1% >- but above our 90.0% goal 

Empty trains - up 0.8% - also over our 90.0% goal. 



TOTAL ACCIDENT/INCIDENTS 

JAN - DEC (1998 Preliminary) 
FRA'S OFFICE OF SAFETY STATISTICS FOR CONRAIL 
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TOTAL ACCIDENT/INCIDENT FWCTE 

JAN - DEC (1998 Preliminary) 
FRA'S OFFICE OF SAFETV STATISTICS FOR CONRAIL 
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Rate is the total number of reported events time 1,000,000 
Hi\/iHeH hv the sum of train miles and employee hours 
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T O T A L FATALITIES 

JAN ~ DEC (1998 Preliminary) 
FRA'S OFFICE OF SAFETY STATISTICS FOR CONRAIL 

1990 1991 1992 1993 1994 1995 1996 1997 1998 

Hiahwav—rail Other incs. Train aex; 



JAN - DEC (1998 Preliminary) 
FRA'S OFFICE OF SAFETY STATISTICS FOR CONRAIL 
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E M P L O Y E E CASUALTT K A T E 

JAN - DEC (1998 Preliminary) 
FRA'S orFICE OF SAFETY STATISTICS FOR CONRAIL 

1995 

Number of FATAUTIES and nonfatal 
f-nnHitinns oer 200.000 hours 



T R A I N ACX;iDO«T R A T E 

JAN - DEC (1998 Preliminary) 
FRA'S OFFICE OF SAFETY STATISTICS FOR CONRAIL 

0.00 1990 1991 1992 1993 1994 1995 1996 1997 1998 

Excludes highway-rail 
Number of accidents per 1,000,000 train miles 
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TRAIN A C C I D E N T S BY PRIMARY c / w m e . 

JAN - DEC (1998 Preliminary) 
FRA'S OFFICE OF SAFETY STATISTICS FOR CONRAIL 
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YARD ACCIDENTS 
JAN -. DEC (1998 Preliminary 

FRA'S OFFICE OF SAFETY STATISTICSJFOR CONRAIL 

° 1992 1993'199<^ 1995 1996 1997 1998 

-ŵ îiiHnc hinh\A/«v—rail. 



YARD ACCIDENT RATE 
JAN - DEC (1998 Preliminary) 

FRA'S OFFICE OF SAFETY STATISTICS FOR CONRAIL 
1931 

1990 1991 1992 1993 1994 1995 1996 1997 1998 

Excludes highway-rail. Number of yard accidents 
nor 1 nnn nnn uarH switrhinn train miles 



HIGHWAY—RAIL INCIDENT R A T E 

JAN - DEC (1998 Preliminary) 
FRA'S OFFICE OF SAFETY STATISTICS FOR CONRAIL 
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JAN - DEC (1998 Preliminary) 
FRA'S OFFICE OF SAFETY STATISTICS FOR CONRAIL 
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T R E S P A S S I N G C A S U A L T I E S 

JAN - DEC (1998 Preliminary) 
FRA'S OFFICE OF SAFETY STATISTICS FOR CONRAIL 
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•••01 
mm 
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T R E S P A S S E R CASUAiJr^ R A T E 

JAN - DEC (1998 Prelimina )̂ 
FRA'S OFFICE OF S.VFETY STATISTICS FOR CONRAIL 
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E M P L O Y E E F A T A U T l E S ^ 

JAN - DEC (1998 Preliminary) 
FRA'S OFFICE OF SAFETY STATISTICS FOR CONRAIL 
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Safety Update 

Presentation to the FRA 

November 20,1998 OONRAIL 
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FRA Reportable Rate 
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Conrail System 
FRA Reportable Rate 
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Total h^ies 

On-Duty Employee Injuries 
Year to Date 
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Conrail Safety Performance 
1994 -1998 

49 % Improvement in FRA reportable 1994-1997 

47 % Improvement in Lost Time 1994-1997 

FRA Rcportablt 

OONfMa 
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Conrail Lost Work Days 
1994-1998 

Lost Time Days for Current year Injuries 
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Conrail Lost Work Days 
1994 ' 1998 

Lost Time Days for Current and Prior Year Injuries 
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Conrail Grade Crossing Accidents 
1994 ' 1998 

36.6 X Improvement 1994-1997 

300 
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44 % Improvement 1994-1997 
375 % Improvement 1994-1997 
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Appendix Item V. 

CONRAIL 

QAFPTVINTFGRATIQN PLAN REVIEW 

c^HARED A S S F T S OPERATIONS 

.tANiUARY29.1999 

Organization/Service Planning Overview 

- • Detroit 
South Jersey 
North Jersey 

• Motive Power Allocation Plan 

Process Integration Plan 

- Tactical 
- . Strategic 
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TappoiKX JOB 

LIVIKNOB 
UVBKNOtS 

UVUthKMS 
urviitNots 
UVEKHOB 
UVIRNOB 

YDLVM 
VX>LVOi 70S 
yDLVO» 7S» 
YDLVIS l * » 

YI»LVIt3 VAR 
YULV»L WS 

SOBTOTAJU 

S2Svi> YDMYW 2300 
CUB TOTAL. 

MOOND ROAD Yl>MKtl«» 
MOVNBROAD YDMRMW» 
KKMlNDBOAft YDMR»l$5> 
MOUND BOAB Vl>MR5t 1*45 
SoWNI>ROM> YDWDftroaJOft 

SUBTOTAL 

NORTH YJJ» YDNYOITM 
NOBTH VARB 
NORTH YABB YDNY04705 
NOKHVKWk YDNYM7B0 
NORTKYABB Vl>NV* » 2 
NORTH YUtB YDNV41WW 
i S l l H Y A R B YDNYRI VAR 
NORTH YARB YDNYRSVA* 
NORTH VARB YEXCl UOl 
NORTH YARB YUNYOITW 

SUBTOTAL 

mVBR ROUGE 
mVlRROUCB 
Kĵ VERROUGB 
^[VERROUGB 
ItlVKRROUGB 
RIVER ROt/GB 
RIVBR ROUGE 
RIVER ROUGE 
RIVER ROUGE 

VDRROtTOO 
YDRR03430 
YI>RR»7$> 
YDRR23W0 
YDRR30334S 
YDRR32U30 
YI>RR40li30 
YDRR50155* 
YDRRMW15 

^ BUM. BB. MM m sst m 

15 

B X 
YDLVR YDLVB 

B B 
B X 
B X 

VDLVM VDLVft* 
B B 

B X 
B X 

YDirvR X 
» X 

B YDNYR 
X X 
B X 
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B 
B 
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X 
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X 
X 
X 
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X 
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X 
X 
X 
X 
X 
B 
X 

X 
X 
X 
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X 
X 
X 
X 
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X 
X 
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X 
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X 
X 
X 
X 
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B 
X 

X 
X 
X 
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X 
X 
X 
X 
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X 
X 
X 
X 
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X 
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B 
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YDRR YDRRSt YDLV 
X X X 

X 
X 
X 
X 
X 

X 
X 
X 
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X 
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X 
X 
X 

X 
X 
X 
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B . 
B ' 
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X 
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X X B 
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X X X 
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YDRRR 
B 



RBPORT JOB 
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Teraittil Opcratioas In South Jcrscy/PhiUddphlA Aret 

Stooey Creek, 

rurrftPt Ol>er>ti&D 

Vmt or FactUcy 

KtonisviUe 

Grcetrwich 

FAnkfbrd M 

Wes Fallt Yftid 

Ptvoua 

Opentor 
Cootiil 

Coaraii 

Courtit 

CooiaU 

Cb:-* l i l 

Currtfit FaciUty Use 

intermodil 
Coal, ore. itUBfiBodal aod 
tadustxiat s u » ^ 

UdustfialsuppoRfiir 
Chtatntic Hill braodt. 

Proposed Operator 

CSAO aad NS 

CSX 

ladustriaJL yard oa the Oelatf 
Btancfc 
ladustrial support aad block 
traiuAr 

la Cundeo. taijoc support 
boliiy (be TreotoD aad 
tttirwiodifljr am 

CSAO 

NS 

CSAO 

Proposed FadUty 
S2 

CSAO fbr carioad; 
NS for interraodal 
Except NS WiB 
tetain bolk aod 
imetiBOdil access to 
Axoeriport 
Same as at prtseot 
SAHKasatpnaeac 

Same u at preseat 

NS fiualuy, CSAO 
will havt linited 

Will become^ 
fbcal poi&t cootrol 
center tbr CSAO 
Same u at prtsett 
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l U n R B i f i C a ^ I o t E i S U i i U Q i i l U E W E D M I E B I SMC 

BURLINGTWPBU29 630 
SUBTOTAL 

FRKxrr 
F R K J C T 
F R K J C T 
FRKJCT 
FftKJCT 

MIOVAi.E 
MIOVALE 
MIDVALE 
MtOVALE 
MIDVALE 
MtOVALE 

YPFJ02 715 
YPFJ03 730 
YPFJOA 630 
yPFJ22 1568 
YPFJ33 160G 
SUBTOTAL 

YPMV01 830 
YPMVOa 730 
YPMVOS 600 
YPMV30 1600 
rPMV31 1530 
yPMV82 2300 
SUB TOTAL 

MlLLVtUEW>Ml21 600 
MiaVlUEWPMiei 2200 

SUB TOTAL 

MORRIS 
MORRIS 
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MO(^RIS 

vyPBS02 730 
WPFJIO 600 
vgPMOOl 1000 
WPMO20 700 
YPM001 630 
YPMO02 800 
YPMO03 700 
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YPM0R1 VAR 
YUB01 700 
YUB03 2300 
SUBTOTAL 

PAULSBO WPPA10 700 
PAULSBO WPPA21 1400 
PAULSBO WPPA33 1800 
PAULSBO WPPAAO 16C0 
P A U L S B ^ V P P A 7 ^ 2 3 5 B 
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A 
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1 
2 
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1 
1 
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B 
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X 
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PAULSBO Vy#»UBP1 900 
SUBTOTAL 

PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 
PAVONIA 

SPHIL 
SPHIL 
SPHIL 
SPHIL 
SPHIL 
SPHIL 
SPHIL 
SPHIL 

\ ^,»tkM Symbol SmR StiS 

0 
8 

CR01P 800 0 
CR01PR VAR 0 
MWPC01 700 0 
VMPCAII 200 
\NPCA20 1100 
V4PCA29 2200 
V*»CA51 630 
YPCA03 700 
VPCAOA 715 
YPCA20 1530 
YPCA2A 1515 
YPCA80 2259 
YPCAe9 2345 
YPCAR1 VAR 
YUB1P1 700 0 
YUB1P2 730 0 
YUBSPl 1R59 0 
YUB3P1 2230 0 
SUB TOTAL 11 

YMVyPCI 700 0 
YPSP11 700 1 
YPSP13 758 1 
YPSP21 1530 1 
YPSP22 1569 1 
YPSP33 2230 1 
YPSPR1 VAR 1 
YUBSPl 1530 0 
SUBTOTAL 8 

ST CREEK WPSC09 
ST CREEK YPSC01 
ST CREEK YPSC02 
ST CREEK YPSC31 
ST CREEK YPSC32 
ST CREEK YPSC33 
ST CREEK YPSC81 
ST CREEK YPSCR1 
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730 
1oS9 
U30 
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2230 
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XTRA 
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XTRA S T C 

SUBTOJt^ 
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LB9»nd 
ExpandwiNSUnM 
Expanded CSX Unw 
Shared Aasets Aree 
Northeast Corrittor 

Oftihad 'Jnea tndlcete Tmckafl* Rb., 



Termmjd Operatioas m North Jersey 

Current Operation Froposed Operation 

Yard or 
Facility 

Currait 
Operator 

Current Facility 

Use 

Froposed 
Operator 

Froposed Facility Use 

RtdgcfieU Heights Coonil Automotive suppon CSAO Same as at preseat 

NotrbBeqea Conrail latermodal aad some 
local carioad mAc 

CSX CSX Inteimodal; Southern 
Tier locals to NS oofve to 
Croxton 

CrojcccD Conrail latxTPBOiii tad bulk hS Intemodal aad KS Southem 
TiefLoois 

South Keamy Coorail Ctrtoad suppon and 
latermodal 

CSX Satoe w at pnse&t. but used 
bvCSX 

Soutti Keamy 
(APL) 

Coorail APL Iniomodal csx aad NS Joint aervioe bgr CSX and MS 

Oak Island Coaraii 
NVd 

CSAO U K will iocrcasr. re<opeoiikK 
humo vard wiB be ooniidered. 

Doremus Av'e Cooxait Two units, botb fbr 
lutomobile unlnxting 

CSAO Suae as at present 

Btyooae Coaraii ladudesMuUeryYaid. 
ladufcrial eupport 
prindpally fbr 
oeonô etQieal iadunxy 

CSAO San&c ts u preseat 

PortNmark Coorail Intermodal. amomocivc 
•ad carload 

CSAO Sanueasatpceteat 

Eliaabtti^rt Coatail Industrial and 
iatermodal support 

CSAO Two tracks be assigned to 
KS to fUDDort E-IUil 

Portside Coorail 
TCS 

Triple Crown SerAcea 
RoadlUiler^ bdlttv 

CSAOsAd 
TCS 

TCS will opetate 
RoadRailer^ operation 

PorrReadiAC Conrail Secoodnry 
ffasttficftf'*'* aad 
support fbr 
pctrochemical traffic, 
and other carload 

CSAO Same as at prtscat 

Mamille Coniail Industrial support for 
tbe area, iodudlng 
Raritan Lirte 

CSX 

« 

Same use, but KS and CSAO 
will have operating rights to 
this varl 

Baj-fcay ConraU Storage for 
Dctrochemicai iodUiWry 

CSAO Same as at preseat 

Bro*"?k*i Conrail tndusuiai suppon for 
AinbOMeoondary 

CSAO Same u at pretent 

LiAden Conratl Serm GM asseobl}-
ptaru. Auto loading 
tamp. 

CSAO Same u ai pctseot 

Metuchen 

E-Rail 

Connil 

Connil 

Serves Ford assembly 
plant and otber 
industiial Cttstamers 
Iniennodai 

CSAO Same u at prtseru 

Expanded Intermodal 
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UPV^ .IppRitY TFRNIIN^' • -"̂ "̂  A.SSET8 AREA 

^ S f t ^ ii«.Bi5C&Xlol8lSUM NIQBIUE 

KU 

BOO 
830 
630 
730 

SUBTOTAL 

BAYWAY YBBY01 700 
SUBTOTAL 

BAYOMNE YFLG2B 
BAYONKE YPBA01 
BAYONNE YPBA02 
BAYONNE YPBA03 

BROVVfNS 
BROWNS 
BROWNS 
BROWNS 
BROWNS 
BROWNS 

\MP8A31 900 
\NPSA33 1700 
\NPSA35 2300 
YPSA02 700 
YPSA03 BOO 
YP8A22 1800 
SUB TOTAL 

tlNOEN WPLt28 BOO 
LINDEN VVPLI68 2000 
LINDEN YPLI10 730 
LINDEN YPL120 1529 
LINDEN YPLI30 2329 

SUBTOTAL 

WiANVlLLE WPMA20 2000 
MANVILLE WPWAD1 1 

SUBTOTAL 

METUCH 
METUCH 
METUCH 
METUCH 
METUCH 
METUCH 
METUCH 
METUCH 
METUCH 
METUCH 
METUCH 

WPMEIO 730 
WPWE70 1900 
YPWiE02 800 
YPME04 759 
YPME05 830 
YPME34 1430 
YPME3B 1430 
YPME37 1430 
YPME81 2230 
YPME82 2330 
YUBNIE2 M59 
SUB TOTAL 
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Appendix hem VI. 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Mondav 

Tuesday 

CSXT/FRASACP 
C&O BUSINESS UNIT 

LISTENING POST SCHEDULE 

Teatn of Jon Kowalsky and Kim DeFaxio 

March B - Fostoria, OH 
1:30 PM {Ohio State Inspector BiU} 

Mitchell aUendinK 

March 9 - Colunabus, OH 
ChUUcothe« OH 

March IB - Maysville, KY 
RusseU, KY 

March U-Shelby. K Y 
PaiotsviUcKY 

8:00 AM {State Inspector BiU Mitchell) 
2:08 PM attending 

8:00 AM {State Inspector BiU Mitchell) 
1:30 PM attending 

8:00 AM 
1.38 PM 

Man:h 12-Huntington, WV 8:00 AM {FRA Inspector P.ul 

Smailea attending) 

Team of Joe Lydick and AUen Ludwig 

March » -Newport News, VA 1.30 PM 

March 23 - Richmond, VA 
Charlotte, VA 

8:00 AM 
1:30 PM 

Wednesday 

Wednesday 

Thursday 

Friday 

Team of Joe Lydick and Queotoe RatUff 

Marcb 24 - CUfton Forge. VA 8:00 AM 

Team of Joe Lydick and Paul Smailes 
Marcti 24 - B,«kley. WV 1:30 PM 

March J5-Lo|iiui.WV 
DatkviUcWV 

8:00 AM 
1:30 PM 

March ?6 -Charlwtott. WV 8;00 AM 



ICnvlosure 3 

Conratl Operattonat Review 
I. Overview 

Due to a series of derailments and accidents, the Federal Railroad Administration (FRA) became 
concemed that there may be a decline in oversight on safety issues resulting from Consolidated 
Rail Corporation (CR) employees anxieties over the impending merger with Norfolk Southem 
(NS) and CSXT (CSX) railroads on June 1, 1999. It is anticipated that many of these che.nges 
will affect management, agreement and non-agreement employees. 

In an effort to assess the impact of these changes on safety oversight, FRA conducted a multi 
regional team eflfort during a two-week period which included inspectors from Regions I, 2, 3, 4 
and 6 The effort commenced on March 25, and ended on April 9, 1999 (Region 4 could not 
begin its participation until the followring week due to a regional conference). The purpose ofthis 
review was to conduct one week of train-riding activities and one week of operational testing on 
various divisions in an effort to determine if any degradation of safety has occurred 

Region I, conducted an operational review of on board train inspection' if the Albany Division, 
Region 2, conducted an operational review of the Philadelphia and Piti » ~h Divisions, and 
Region 4 conducted an operational review of the Dearborn and Indiana; .s Divisions All ofthe 
inspections were conducted around the clock. 

Staffing consisted of thirty-four 34 Federal and State Operating Practices inspectors in addition to 
the Operating Practices Specialist from the three regions involved. 

The reviews consisted of on-board mspections of road-freights, locals, and yard and hump trains 
Interviews were conducted with train and engineer service employees, and with CR supervisors 

IL Summary of On Board Inspections 

The on board portion ofthe review involved riding a total of one hundred ninety-eight (198) 
trains operating over approximately 10,000 miles of track A break down by type is as follows, 
one hundred twenty five (125) were road trains, forty-seven (47) were yard trains, eighteen (18) 
where local trains and eight (8) were hump track operations. 

Regions Road 
Trains 

Yard 
Trains 

Local 
Trains 

Hump 
Trains 

Tota' 
Trai ts 

Total 
Miles 

1 26 15 9 50 3360 

2 68 1,6 9 8 lOl 5050 

4 31 16 0 47 1267 

Grand 
Totals 125 47 18 8 198 9677 
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During the on board train riding inspections. Federal and state inspectors noted approxim .tely one 
hundred forty-two (142) deficiencies .A. major portions of the deficiencies were related to radio 
procedures, forty-eight (48), invol -ing crafts oiher than train service employees, and, thirty-seven 
(37), were related to operational testing records See Appendix "A " 

I I I . Summary ofin terN'tews 

A. Conrail Train and Engine Employees 

An overwhelming majority of employees felt that CR is a safe workplace Most ofthe emplr-yees 
felt that CR management is very serious about safety Several employees expressed that in '.he 
past they were ofthe opinion that CR was only paying* lip service to the idea of safety, but now 
believe that management is sincere in their effort to promote a safe woiking environment 

A majority of the employees felt ihat most of CR's officers wt e knowledgeable and competent 
managers An overwhelming majority reported there wa". no change regarding how responsive 
carrier officials v.'ere in the last o-8 months One issue, \. hich was mentioned by severa! 
employees relates to the amount of time new hires and conductor trainees are being allowed to 
qualify It appears that employees are qualitying with less time in service then was the case in 
previous yaers It was also mentioned that standards appear to vary belween supervisors for 
qualifying employees on physical characteristics and that training is in êmapted fc" employees 
when manpower is sh. •! However, most of the inspectors were impressed with the new 
employees, as they appeared to be knowledgeable and very conscious of safety. During the 
review, an Insi.ector attended a rule's class at Dewitt Yard for newly hired trainmen. l̂e 
examined class materials and observcu 'he skills and techniques of the instructors and took no 
exceptions. 

B. Conrail Management 

The majority of supervisors interviewed have more than twenty (20) years of railroad experience. 
CR provides its mangers with vaiious types of training, depending or. the position. Some ofthe 
training given, includes management awareness, drug/alcohol, HazMat, air brakes, train the 
trainer, computer skills, and various seminars. All of the supervisors received on-the-job training, 
in fact, many stated that this was the main training tool. In the past two (2) years, CR has done 
away with leadership/supervisory training and there were comments regarding the lack or quality 
of accident investigation t'-=iining All of th^ supervisors are qualified on the rules, as each of them 
attended a rule's class in 1998 Most supervisors responded that they work between 60-70 hours 
per week and that these numbers haven't changed over the past 6 or 8 months Half of the 
supervisors stated that they have a regular day off and that they do not have a problem getting 
time off when requested The geographical area covered by most supervisors incluucs the entire 
division and others stated that they cover between 50-150 miles, this varied depending on 
position Most managers supervised between 10 and 50 employees. 



There has been no noticeable drop in the number or quality of efficiency tests over the past 6-8 
months, as a matter of fact, the system requirements changed in 1998 to allow for quality as 
opposed to quantity, theretore, most supervisors reported an increase in quality of efficiency 
testing CR recently began a new safety program called "B-Safc Program " This program is 
designed to produce positive reinforcement among the employees Three operating/safety rules 
are selected by the Division Superintendent to be observed on a weekly basis. The Superintendent 
reviews the rules and the compliance rate for each CR's goal is to reach a 95% compliance rate 
for each of the three rules being observed When that goal is achieved, the division will sponsor 
some type of ceremony for that particular location A time frame to observe these three specific 
rules is determined by local supervision. Most managers and supervisors were pleased with the 
training they received, and their attitudes regarding training were p.nsitive. 

IV. Results of Operational Testing Revrews 

FRA encountered many test numbers with synonymous and repetitive content for applicable 
operating rules used for efficiency tests of emplc/ees T.-is policy manifests the end result and an 
inflation of "total number" of efficiency tests conducted by supervisors. 

A large number of total operational tests by individual supervisors or radar team members may 
show an extensive quantity of tests performed, that in turn, masks the integrity of quality tests, 
i e, in some cases two supervisors, or more, recorded the same test number for the same 
employee. Examination of System and Division Quotas for Supervisors for 1998 disclosed a 
number of failures by supervisors to maintain the required System quotas set by CR's CORP 
manual and Division quotas set by CR Memorandum dated April 3, 1998 

A. Program of Operational Tests and Inspections Audit (217.-9) 

Albanv Division: 

During 1998, system wide, CR conducted 615,521 CORPS observations with 9,363 failures, 
which is approximately 1.5% On the Albany Division, CR conducted 96,835 CORPS 
observations with 1,306 failures, which is approximately 1.3%. This is an approximate 0 3% 
decrease in observations over 1997. Obviously, low failure rates should be commended, and 
these rates vary from railroad to railroad CR's Albany Division rate is lower than the average, 
which may suggest that their decision to concentrate on quality as opposed to quantity is u valid 
decision 

On the Albany Division, radar tea'ns are assembled each year In 1998,1!09 radar teams 
observed 1361 trains and 2839 employees They stopped V J I trains, whith is approximately 38% 
over tht; number of trains stopped in 1997. They also condu;ted banner checks on 354 trains, 
which is an approximate 23% increase over 1997 



In 1998, CR had appio.;-"ately 98 Train Dispatchers and Operators Approximately 580 
observations were conducted on uî ..? '̂ moloyees durin-g the year, which averages out to 
approximately 50 tests per month This is not u. r'̂ mcliance with their program, as STO's are 
required to conduct 100 observations per month. The PK/\ v. r"ld suggest that this be an area 
where CR should concentrate their efforts. 

Philadelphia Division 

The CORPS system requires that each supervisor conduct a minimum of 25 tests per month For 
1998 the Philadelphia Division had 84 transportation, 14 engineering, and 11 mechanical 
department supervisors conducting tests A total of 129,418 checks were performed and of those 
total checks 1.490 deficiencies were noted, a l l 5% defect ratio 

Overall Transportation conducted 91 4% o "all testing with Engineering conducting 3.4% and 
Mechanical conducting 5 2% ofthe total testing. For the year 1998 a total of 3,101 employees 
were tested on the Philadelphia Division 

Tests conducted on "Critical Operating Rules", were 58,223 tests, of which there were 569 
faili res (97%) The "Critical Operating Rules" accounted for 45% of all tests and 38% of all 
failures 

Contained within the "Critical Operating rules" was test A" 0012,' employee properly signs 
register " This rule check had 4,030 tests peiformed making this the 6th most popu'.T rules 
check. Since a train register is no longer used as part of a movement authority, and conveys no 
safety function, FRA questions whether this rule should be considered a "Critical" rule This rules 
test alone accounted for 7% of all "Critical" rule's tests in 1998. 

Another concern on the Philadelphia Division is "Critical" rule ̂  2903, banner testng Conrail 
only conducts banner tests on main line tracks. Analysis of testing showed tbat eacn time a 
banner test was performed on a crew all members of the crew are credited w.th compliance. 
Certainly rule # 2903 is applicable in all operational circumstances and should be tested on other 
than main track situations. 

A particular concern revealed that 33% of field transportation officers reported no rule's defects 
for 1998 1 hese officers accounted for 24,160 tests or 20% of the total Transportation 
department rule'j checks on all rules An additional 17% of field officers reported only I to 3 
total defect."! for 1998 These officers accounted for an additional 18% of the total Transportation 
department rule's checks All told 50% of the transportation officers reported zero defects, or 
less than four defects for the year One FRA inspector observed a CR Eflficiency Testing Team in 
the Cteveland ar ̂ ^ auring the week of March 29 for three nights The team tested a flill range of 
operating rules during the throe-day period Radar and Banner Tests were performed on both 
through and yard trains FRA inspector noted no deficiencies in tlie way the testing team 
performed. 



Pittsburgh Division 

As part ofthe project Region 2 inspectors conducted J. review of Conraii's Operating Rules 
Testing Policy (CORPS) to ensure compliance with Federal regulations and railroad operating 
rules During the operational review, inspector., took a number of deficiencies with the carriers 
procedures with regard to radio rules testing Since radio rules dominate the top ten list, it would 
appear that there is something lacking \r inis area. FRA would suggest that CR perform a review 
on the procedures used to identifv ".on compliance with radio procedures and the actions taken 
when a failure occurs These .assumption is based on the numerous radio ruic> deficienciej 
c' ̂ closed by FRA durir^ a two week period (48) FRA continues to encourage CR to 
concentrate f Hci. etforts on quality tests and inspections and conduct these tests under the various 
'-'fCaiing conditions on the railroad. 

Recommendation: The FRA recommends that CR focus their attention on accident/incident 
causes and encourayj supervisors to spend more time conducting tests on second and third shifts 
and weekends. 

Dearbom and Indianapolis Divisions 

The sudden requirement to conduct this project did not permit region-4 the opportunity to 
schedule eflficiency testing sessions with CR managers, and was compounded by conflicts in 
inspector work schedules with other training, projects and approved ^̂ -nnual leave 

An audit of two divi. ons of CR was conducted by inspectors of Region 4 The Dearborn and 
Indianapolis Divisions underwent audits of Operational Testing records Tt.e audits determined 
that the CORPS system of operational testing is not compliance with fecieral regulations 
Howevei, the data reviewed was inconclusive to detert.iine the effectiveness ofthe program in the 
field among employees and whether or not the officers conducting testing had altered their testing 
styles and frequencies over the last several months in light ofthe upco.iiing merger. 

• The CORPS program does not clearly describe each type test and the means and 
procedures to carry out the test (217 9[bl[3]) 

• The program does not state, according to each operating division, the frequency with 
which each type of operational test and inspection is conducted (217.9 [b j[2]) 

Records indicate that several officers improperly recorded test results in non compliance with the 
written program These noncompliance include failures to specify the location of tests conducted, 
the utilization of test numbers that were not part ofthe CORPS program, improper location 
codes, test records that did not contain the name(s) of employees being tested 



Efficiency tests conducted on train dispatchers indicate that the testing was accomplished within 
the territories as.signed to the dispatchers In reality, however, the testing was accomplished by an 
oflicer who was physically present at the dispatching office located in Dearborn. Michigan This 
is misleading and tends to indicate that testing is done in the field 

It was noted that some officers were consistent in their testing methods, by establishing very 
predictable pattems of testing (i e , oflficers tested only during the last two weeks ofthe month, 
some officers tested on only one or two days of the month) In addition, seme officers were 
conducting 98 percent of their tests in tne same location and certain officer's records indicate their 
physical presence at two different locations concurrently Some managers are not meeting 
division averages for testing Six managers on one division were found to be performing 10 
percent less testing at night and weekends than their peers 

On both divisions, the number of test records insp;cted equaled 152,460 records, ofthat total 
there were 2,310 failures noted by carrier officials for a failure rate of one and one half percent, 

V. Conclusions: 

As a result ofthis extensive review, it has been concludee that supervisory oversight has not 
deteriorated as a result ofthe impending NS/CSX acquisition on June I , 1999. Although some 
issues were raised, none of these issues appear to be related to the .nergtr. FRA will continue to 
monitor operations throughout this process and will concentrate on the specific ssues tl-'.at were 
noted throughout this report 

It appears that supervisor quotas are not being enforced by the company on the Philadelphia 
Division. Region 2 specifically addressed concems with division supervisors at both Greent.-ee 
and Philadelphia, PA during close out meetings at the conclusion of il e reviews. 

A major concern was brought forth by inspectors concerning the location of each operational test 
performed The computer system now used b;' Conrail does not allow (or the specific location to 
be noted in the computer and it neariy impossible to determine the locations of specific tests 
performed. 

Conrail s computer tracking system only altows for listing tests on a line. Meaning muhiple tests 
could be performed at any tocation on a line of track and the tests will be recorded as taken on 
that particular line of track, no matter what the length (could be many miles) There was no way 
to definitely determine where a test was made by Conraii's computer system 



VL Additional Concems 

The single biggest item that could be improved in train operations was Radio Communications 
Given the fact that every Conrail employee should have known that FRA inspectors were on the 
property Many continued to use poor radio procedures. Other deficiencies noted were single 
incidents and were handled as such by the inspectors. Another area of concem raised by train 
crews during the project was the issue of fatigue. .Although not govemed by Federal regulation, 
this issue has become the largest concem of train crews Train service employee concems about 
fatigue î ppears to wide spread Careful crew management, additional employee hiring and more 
regular schedules for trains could help solve this probLm through the merger process. 



Appendix "A" 

Total Number of Units Inspected During the Conrail Operational Review: 

Defects 

18 

Part 217 - Railroad Operating Rules Uni s 
217R - Freight Train Riding (Main) =198 4 
2170 - Other Operations Observations ^ 107 
Deficiencies: 
ROR= 10, 
RSI = 6 
RSR - 2 

• 217P-Program & Records = 27 37 
Deficiencies: 
Records inspection disclosed that more then one 
officers was taking credit for same test 

»• 217T - OP Testing Sessions = 5 1 
Deficiency: 
Engineer failed to inform dispatch of delay 

*• 217D - Dispatcher/Operator = 2 2 

Total = 339 - 62 

Part 218 - Railroad Operating Practices Units Defects 
21 BT - Tampering - 98 I 

»• 218F - Flag Protection Rule = 78 0 
• 218S - Blue Signal (Locomotive Area) = 27 I 

Deficiency: 
Blue signal missing on controlling loc-.notive 

». 218M - Blue Signal (Main) = 23 0 
» 218Y - Yard Limits = 8 0 
»• 218U - Utility Employee = 9 I 

Deficiency: 
Utility Employee working with more than one train 

Total = 243 - 3 

Part 219 - Control of Alcohol and Drug Use Units Defects 
»• 2190-Alcohol &Dnjg (Other) = 4 1 

Deficiency: 
MRO review not timely = I 

Total = 4 - I 



Part 220 - Radio Standards and Procedures Units 
f 220 - Radio Standards Defects 244 

Deficiencies: 
Initiating Transmission = 11 
F.4ilure to Instruct =1 
Identification = 17 
Ending Transmission = 16 
Transmission not in compliance with ROR =1 
Transmission of Train Orders = 2 

Total = 244 

Part 221 - Rear End Marking Devices 
• 221 - Rear End Markers = 

Units 
140 

Total = 140 

Defects 
48 

48 

Defects 
I 

1 

Part 225 - Railroad Acc/Inc Reporting 
»• 225C- InjuryAllness Reporting Defects 
•> 225R- Interaal Control - Injury/illness = 

Units 
12 
2 

Total = 14 

Part 228 - Hour of Service 
228 - HOS Act = 
Deficiency: 
Excess Service 

Units 
33 

Toul = 33 -

Defects 
0 
0 

Defects 
1 

Part 229 - Locomotive Safetv Standards 
»• 229D - Diesel Locomotive = 

Deficiencies: 
Rear unit tag info incomplete = 6 
Fusee/torpedo box missing = I 

Units 
11 

Total = II 

Defects 
7 

Part 232 - Railroad Power Brakes and Drawbars Units 
»• 232T - Initial Brake Test = 9 
*> 232E-End of Train Device = 15 

Defects 
0 
1 

Total = 24 



Part 240 - Locomotive Engineers Units 

» 240 - Locomotive Engineer Certification = 235 
Deficiencies: 
Date of last check ride missing = 2 
Engineer not familiar with territory = 1 

Total = 235 -

Defects 

3 

Miscellaneous Units Defects 
- STRM - Train Riding = 3 0 

MREC - MP«fcE Records = IS 2 
*• ROR See 2170 9 9 

RSI See2170 3 3 
»- RWP 9 0 

HAZMAT 1 1 

Total = 40 - 15 

Grand Total Units Defects 
1,327 142 
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A 1^1. T i n i . r . i ' i n i N K 

October 21, 1997 

Mr. Vornon A. Williams 
Secretary 
Surface Transp. Board 
Washington DC 20423 

he: F.D. No. 33388, CSX/NS-Conrail 

Dear Mr. Wiliiams: 

This i s a l e t t e r - p e t i t i o n for leave to f i l e the attached 
v e r i f i e d statement of Charles D. Bolam (CDB-1). The statement 
was duc today, but due to a misunderstanf'inq o t i t h o time zone, 
was not received by me f o r f i l i n q p r i o r to 5:00ftl1 today. 

Thc statement, and t h i s ac'::ompanying l e t t e r - p e t i t i o n , were 
served upon a l l persons require^ to be served and l i s t e d i n 
decisions 21, 27, and 43, by f i r s t class mail postage-prepaid, 
on October 21, 1997. 

Accoidingly, acceptance of Kr. Bolam's statement f o r f i l i n g 
would not prejudice any party. 

Thc Board i s requested to grant t h i s n o L i t i o n ' f i l e the 
v e r i f i e d statement ô;' Charles D. Bolam. 

Very t r u l y yours, 

cc: ALJ Leventhal 
A l l p a r t i e s of record 

5 
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CDB-1 

Brrof'tr THI; 

S U R F A C E T R A N S P O R T A T i O N B O A R D 

F I N A N C E D O C K E T N O . 3 3 3 8 8 

C S X C O R P O R A T I O N . C S X T R A N S P O R T A T I O N . INC 

A N D N O R F O L K S O U T H E R N R A I L W A Y C O M P A N Y 

. - C O N T R O L AND O P E R A T I N G L E A S E S / A G R E E M E N T S -

C O N R A I L AND C O N S O L I D A T E D R A I L C O R P O R A T I O N 

VlvRlFlEO S T A l E M E N T O F C H A F L E S D . B O L A M 

10/21/97 10:13 1X/I{.\ NO. i;)88 



L l » • • L L l L : *.» L. 1 'L-* i i -

1 

X 

3 

S 

6 

7 

O 

9 

I O 

I t 

12 

t 3 

14 

1 E. 

I C 

17 

I t 

l̂ » 

i'o 

2:3 

? 4 

2 / 

i O 

->9 

M V . S C H A R L T S D . B O L A M , A M V . C C P R . S . D . N T O r T „ r S r . L O O . S R A H L A B O R 

C O A . m O H K I . P R . S . ^ . M O M C M B U H - . O T V A m o U S C R A r , S A N O C t ^ . S . S o r R A I L R O A O 

t I M P L O r C C S IN S T . I O U I S A N D C N T r R . ^ O S r . I O U , S W I T H . N A R A D I U S O K A B O U T T W O 

H V , . O R . O r O R T T M . L . S . , A M A L « > G C . C R A L C H A I R M A N O r T H . U N . T . O - n , A M S . ^ . . T A T . O N 

U N I O N . R . P R r . « : N T , N O T . A . N M . N A N O F H O . N . e R O O N T . . L A L , O N * S O O T H r . R N W , T „ S U B -

L O O O . S O N U N I O N P A C n C A N O G A T . W A V W . S I L A U O . R O A L E W O R K S O U , O r 

T H . S O . P . c r A M O , S MV C O U N T . R H A ^ r T A S U N , T C O T R A N S . H > R T A T . 0 N U N K > N G L N ^ R A L 

C H A I H M A N R L P R r S L N T I N O T R A I N M E N A , . U E N 0 , N I . E R S O N T H C T ^ M . N A L % J A . L K . 7 A O 

A ^ S O C A M O N o r S T . L O U I S A N O T „ . M A N U r A C T U R C R S R A I L R O A O . M v B U . . N C S S A O O R r S S . 

1 4 0 0 r W E N T I E T H S f R t E T . C R A N I T C C I T Y , l . a . l N O I S G i > 0 4 0 . 

I B r O A N W O R K I N G r O R T H L R A U R O A O IN 1 1 A O A A C T I O N , . A N O O N T H . C O * Q , H ^ ^ 

V A U K , U S . O B S O N r „ . B U R U N G T O N A S . « N A . M A N . C H O . N T M A N . S w r T C H H A N A N O 

B R A K T M A N O N S L V E R A L D I V I S I O N S IN t O W A . N . D R A « ; K A A N O M I S S O U R I . 

» m O A N W O R K A S A S w r T C H M A N O N T H H A L T O N * S O U , H L R N , N 1 9 6 8 A N O H A V E W O R K L O 

A ^ A Y A , « > M A ^ E : R A N O T E R M I N A L V A R O S W I T C H M A N A N D C O N D U C T O H O N T H C A » S s i N c r 

. H A V ^ „ . U > VARK>U'a UNION O F r . C E S S . N C E I 9 6 3 IN U T U T R L O E C E S S O R UNIONS 

B R O T H . : R H O O O o r L O C O M O T I V E H R E M E N * r N c i N r M . N A N O B R O . H . R H O O O o r R A I L R O A O 

T R A I N M E N . A S WT.. C A S T H E UNHTC O T R A N S P O R T A T I O N UNION. F R O M 1 9 € A T . L 1 9 6 8 1 W A S 

T R A , , T C M A N A C r R K O R A P R I V A T E I ^ B r L A P P . I A N C E M A N U P A C T U R r R M A K I N O L A R C r 
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U N I T r O T R A N . P O R T A T K > N U N I O N 0 . . - T « , c , O m c C IN C R A N C T E C I T V . . L L . N O . S R E P R C S E K T S 
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S I D E S o r T H E M I S S . S S . P P . H . v . „ . . . o S E R V I C E S M U C H H E A W . N D U ^ R V . A . . T O N • S O U T H E R N 

A N O G A T E W A V W E ^ E R N . O R M T H E O U . E H B r . T . ^ L v E * A S A N . N T E R C H A N G E C L E A R . N O 

H O U S E r O R A L . T H E R A I L R O A D S C N r E R . N O S T . L O U I S . A . E O r T H L T E R H . H A L S W T T H . N G 

lO/L'l/!)? Ui:.i;i Tx/n.\ NO. \ :m '.oo;i 



I I L" I 1 i ^ r t - ^ . * I I I I I L L I L : * . » I _ 

2 

3 

4 

a 

6 

7 

B 

R 

10 

1 1 

12 

1 3 

I 4 

1 ^ 

16 

I 7 

1 B 

I U 

2 0 

21 

S*? 

2 3 

2 4 

2 S 

.26 

i " / 

? o 

2 9 

( T H E V ^ O F S ? POfiSMMCK C H O I C E O K S H I P P I N G 

A l T E R N A T I V E S . I N F O R M E R Y E A R S W H E N A l T O N flt S O U T H E R N W A S S H . P P E R O W N E D fT 
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T c R M I N A L S W I T C H I N G C O M P A N I E S H A V E A C L O S E K R E l ^ T I O N ^ I P W I T M T H F I R r H E l G H T 

C O S T O M P . I S A N O A B R O A D E R R L E A . l O N S I . I P W I T H T R U N K L I N E R A I L R O A O E M P L O Y E E S T H A N 

R A I L R O A O E M I ' L O Y L L O W H O S E L D O M S F F E I T H F R T H E S H I P P E R S O F E M P E O Y K P S O F A N O t H E R 

R A I L R O A D . E A C H I T E R A T I O N O r R A H R O A D M I H G E R H A S R E S U L T E D IN A R E D U C E D R A I L R O A D 

I N F R A S r i t U C i U R E A N D R E D U C E D T H E S H I P P E R C U S T O M E R B A S E W , T H R A I L R O A O S f R V . C C 

A V A I L A B L E r O T H E M . IN 1 9 6 1 S r . I O O l S T E R M I N A L C O M P A N I E S S E R V E D A C U S T O M E . * B A S C 

o r 3 0 0 0 S H I P P E R S A N D W E R E A B L E T O I N T E R C H A H O C I " R E I G H T S H I P M E N T S 2 2 R A I L R O A D S 

A N D A R I V E N M A R O E T E R M I N A L . i N 1 9 6 0 r O L L O W I N G A W A V E O r M E R O E R A N D A C Q U I ' i m O N 
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B A R G E FACIL ITV W A S INACTIVE ANO IN D I S R E P A I R . 
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PROVI .JED U.STRIOUTED INTERMf DIATE CLA*::SIITCATION O r R A I L C A R S . T H E CONNECTION 

WITH C E R T A I N L O C A L S H I P P E R S IS A B A N D O N E D A S A RF .SULT. 

L O A L S H I P P E R S r O R M E T T L Y S E t i V l C E D WnTH A D A I L Y A S S I O N t . D S W r r C H E N G I N E P R I O R T O 
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THRF«iHOl .O M A K E S R A I L S E R V I C E L'HPRI OlCTAIJLE POR T H E S H I P P E R . T H E R E F O R E 

U N H E U A B L E . W H T H F A C H Ml R G E R C L O S I N G OP Y A R D S ANO AUANDONMENT O r U N E S M A K E 

RAIL S E R V I C E UNAVAri ABI T T O MORE AND MORE S H I P P E R S . 

T H E RFfc AINING VARD F A C I L r r i E S B E C O M E C O N G E S T E D B E C A U S E E A C H CLASSCI ICATION 

U E S T (NATION R E Q U I R E S T R A C K S P A C E F O R M E ' LY P R O V I D E D IN ANO H E R Y A R D AND THE 
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R A I L R O A D S MAVE C L O S E D H A N Y O F T H E I R Y A R O r A C I L I T I E S . L O C A L F R E I G H T IS A S S E M B U E U IN 

L A R G E T E R M I N A L S W I T C H I N G Y A R D S . T H E F T W R E M A I N . N O 1 E R M I N A L A R E S E V E R E f 

C O N G E S T E D IN T H E W E S T ANO T H r P R O B L E M W I l E NOT V i r i O T O T E M P O R A R Y M E A S U R E S . 

U N D E R THE P R O P O S E D T R A N S A C T I O N F . D . ( 3 3 3 e 8 ) W E W I L L f A C TME S ' ME C O N W I IONS AS 

W F E X P E R r . N C E D IN T H E EASfT OUHINO T H E " W R E C K O F TME P E N N C E W ^ R A L " F OLL.OW.NO 

T H E CSX. NS. c R T R A N S A C T K I N T H R E A T E N S T O E U R T H F R E R O D E T H E R A I L R O A D S E R V I C E 

AND r U R T H F R R E D U C E T H E INrUAST R U C T U R F , AHO E X A C E R B A T E T H E L A C K O F R A I L R O A D 

C A P A C I T Y . r O R C I N C MORE O r OUl> r H E I G H T ON T H E HIOJfWAVS. 

R A I L R O A D E M P L O Y l E 3 L O S E G O O D J O B S WITU E A C H L O S S O F R A I L B U S I N E S S U P / S P A N O 

B N / S F C U S T O M E R S A R E S U K F E R I N G D E V A S T A T I O N L O S S E S . H U N D R E D S O F R A I L R O A O 

F A M I U E S ANO T H E I R C H I L D R E N H A V E D E E N U P R O O T E D F R O M T H E I R T R A O m O N A L F A M I L Y 

H O M E S TO S A T I S r V I M P O S E D lAiK>R A G R E E M E N T S . 

T H E W O R K H O U R S R E Q U I R E D o r c r R E M A I N I N G E M P L O v t t s HAvr. B E C O M E I N T O L E R A B L Y 

LONG. M O R E A N O M O R E o r O U R W O R K E R S A R E R E I N G K I U E D A N D I N J U R E D B E C A U S E 

S A F E T Y REGOtATKJNS A R E IGNORED TO E X P E O n t MOVEMENT OF TMC RAIL CARS IN THE 

CONGESTED CORRiOORQ. 

W E OPfOSED APPROVAL OF THE U N I O M P A C I F I C - S O U T M E R N PACIFIC TRANSACT K)N 

(^.NANCE DOCKET NO. 3 2 7 6 0 ) AND WE O I T O S t THIS TRANSACTION (K. D. 3 3 3 8 3 ) AS 

DETRIMENTAL THR RAILROAO EMPLOVEES WE SI-RVE At.D THE SHIPPERS THEY SERVG. 

W r ASK THAT THE APPUCATION BE DENIED 

10/21/07 16:4.3 TX/HX NO.1388 I'.OO.' 
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TROUTMAN SANDERS LLP _u|i7,> 
A T T O R N E Y S 

' " • I t . O L l , . . l , , , 
^ 1 L A W 

\ > T S I • t ..4 I f 

William A Mullms 

The Honorable \'ernon .A, Wiliiams 
Secretin 
Surtace Ransportalion Board 
1925 K Streei. .\W 
Room 711 
Washington. D.C. 20423 

1 100 I S T R E E T N 

S U I T E <C0 E A S T 

W A S H I N O T O N D C : 3 0 C V ) 1 M 

T E L E P H O N E ; c . - . : ' 4 . : 9 5 0 

F A C S I M I L E ; j : . : ' 4 . : 9 g 4 

September 5. 1997 

202-274-2953 

t3CP 0 5 1997 

J ! 

Dear Secreta. v Williams: 

Enclosed for '"iling in the above captioned dock-er n ,̂. ,u« • 1 . 
cf The Petu.on lor Clantkalion of DecisK^r^o 1 (NTSF^^^ " ^ U '"'^ ' ' " ^ " ^ - f i ^ ' ^ '^^Pi" 
are labeled as H,gn.> Conf.denuai -nd u . 1 theretL CM nK he s .̂ ^̂ ^ ' " 
Highh Confidemial Restncted Serx-.c. List ' P ^ ' " '''^^'^ ^" ^̂ e 

.-Mso enciosed is 

Sincerely yours. 

William .A. Mullins 
Attomev fo^ New York State Electnc & Gas 

Enclosure^ 
cc: The Honorable Jacob I.c\ enthal 

Paul .A. Cunningham. Esq. 
Richard .A. .Allen. Esq 
Dennis G. L\ons. Esq. 



BEFORE THE 
SURF.ACE TRA.\SPORT.ATTO\ BO.ARD 

FINANCE DOCKETNO. 33388 

NYSEG-8 

csx CORPOR.ATION .AND CSX TR.ANSPORTATION FNC NORFOI k' 
SOUTHERN- CORPORATION .AND NORFOLK SOUTHnS^-I^.^LWAf^^^^^^^ 

CONTROL .AND OPER.ATrN-G LEASES, AGREEMENTS -
CONRAIL INC. .AND CONSOLIDATED R.AIL CORPORATION 

PETITION FOR CLARIFICATION OF DFCISION NO l -

REQl EST FOR IM.MEDI.ATE HANDLING " ' 

WILLIA.M A. .MULLINS 
SANDRA L. BROWN 
TROUTMAN SANDERS LLP 
1300 1 STREET. N.W. 
SUITE 500 EAST 
W.ASHINGTON. D.C. 2000^->3l4 
202-274-2950 (PHONE) 
202-274-2994 (F.AX) 

ATTORN'EYS FOR NEW YORK STATE ELECTRIC AND GAS 

September 5. 1997 



BEFORE THE 
SURFACE TR.ANSPORTATION BO.ARD 

FIN.ANCE DOCKETNO. 33; 88 

SOU 
CSX CORPORATION .AND CSX TRANSPORTATION IN'C NORFOI K 

mNTTi'l^n^"'^ "̂ '̂̂ ^̂ ^̂  SOUTHE^NRAÎ LWATCOMPANY 
Cn^TJ^ V - r '^^^^^^^^ LEASES AGREE.MENTS ^"'̂ ''̂ '̂̂ ^ 
CONRUL INC. .AND CONSOLIDAfED R̂ AIL CORPORATION 

PETITION FOR CLARIFIC ATION OF DECISION NO 1 
-REQUEST FOR LMMEDLATE HANDLI.NG 

Petitioner. New York State Electr c & Gas (••NV< r̂.r••̂  
c uas ( N \ SEG ). urgently requests the Surface 

Transponauon Board ( -Board T ,o clanfy „s Decision Xo, , i„ ,his proceeding ,o s.op ,he 

refusal by Applicant. ,„ reveal discoverable, non-pnvilesed Highly Conf.denr.al ,„,orn,a..on 

ou,side counsel and consultants NYSE- requests that the Board act on this petLlon 

innnediately to prevent Apphcants' Jilaton tact.cs from perntanently cnpphn. loyit.ntate 
disco\en effons. 

to 

' <̂ SX Corpora.ion and CSX Transpon.nT,..n inc NorfolL- n 
S o u j l M I l R a i l w ^ I i : ^ ^ ^ 
CcnMlda tedR^iTZ^^ 

16. 1997). - - Decision No. 1 (STB ser̂ -ed Apnl 

- -Appiicaiiis- shall refer to CSX Corporation (CSXC^ CSV Tr.n 
Nortolk Souihem Corporanon .NSc/Nortolk Southê ^̂ ^̂  Transponation. Inc. ,CSXT). 
(CRI,. and Consolidated Rail Corporation CRC CSXC 1^^^^ 
as CSX. NSC and NSR are referred to co.lecnveV'as '̂S " J ^ d cTĉ ^̂  " 
colleciiveK as Conrail. CSX. NS. and ConraU are ret.n^d 1 ^ ™ -. 



Need for Immedi.ite Arfmn 

I . has become c„n™„n pracuce lor Apphcants, after betng ordered to answer certain 

interrccatories or to produce cenatn documents, to then produce those documems. to mark them 

Highly Con.-,d.nt,al. bnt. nomithstanding the Highh Contidential des.gnauon. to comtnue to 

redact cermin ratc and volume ,nfom,auon - the prectse .nformation that vvas being sought and 

which Applicants i ad been ordered to produce. By such acttons. Apphcants are seeking to 

create a fourth category of informauon not created hy the Protective Order-infort^atton claimed 

.0 be so confidenttal that even outstde counsel and consultants who have stgned the Highly 

Confldemtal undertaktn, mandated hy the Board tnay no, review it wtthout seeking it through a 

separate, special motion before Judge Leventhal. 

This blockade of legtumate discovery must be removed by the Board immediately 

through clanfcatton of Decs.on .Vo. 1. wherein the Board adopted the Protecuve Order. 

Applicants- rctusals to disclose tnfor^at.on under the provisions ofthe Protective Order are 

delaytng producuon and rev.eu . -documems needed to prepare comments, requests for 

conditions, and responsive tnconsistent applicattons. AppHcants' comtnued refusals will have 

" In addition, as shown b\ comparison of AttachmenTc i •> u . 
their document depositor, copies of docurnLts wh.ch . hereto. Applicants are placmg in 
of like-numbered H..hh Comi i l l docum nts n̂^̂^̂^ '""^ 
discover,-, Aitacnme-nt ! hereio co ,ns co^s .̂ "̂ ^̂ ^̂ ^̂ ^̂  Pan>es seekmg those documents i 
August 25. 1907 appeal of .Amencan Elect^rPowe; a VvS^I i^^^^ s ;^"4at* ' ' ' " 
contams cop.es of the two like-numbered documents. ^ X 28 H C ^ ' o ' V r c s " 
000.16 copied trom Applicants' documem depos.iorv on Auuust ̂ 9 IQ97 As rh. Rn w 
see. more infomiation is redacted from the \ ers.on , . f rh . H . ^ ^"^'^ 
deDos•tô ^ ,h..n tVon. ru. . documeuts obtamed from the dor; 

i can 
^̂ .epos.tor> tnan from the documents producer t : ; ;Vn7rFr '^ ' 'p^ '""''"^^"^ 
Attachment I . H lo .Amencan Electnc Power. eLa].. contained in 

^The actual Protective Order adopted in this proceeding is anached as Appendix A to Dec 
ision 



cnppimg effecis douTistream m instances where a second round of discover,- was to be 

developed from answers received to an initial set of requests. W.th the October 6 to October 21 

discover,- hiatus ordered by Judge LeventhaF looming on the honzon. the effects of Applicmts" 

dilator,- tactics are already becoming cntical to some panies" disco^eIy effons. 

Backuround 

Applicants ha\ e reftisc i . on grounds of commercial sensitivity or commercial 

confidentialit,-. to produce to N -̂SEG and to many other panies other̂ vise legitimate 

discoverable infomtation. For exampie. .XppHcanis- objections to NYSEG-S's Discover,-

Requests Nos. 1.2.5.8.9. ,5and were each based m pan on assenions that mfomiatton 

sought was too confidenlial to be produced. For example. Applicants' objection to Discover,-

Request No. 5 stated in pan: 

Appiicanis object to Discover,- Request No. 5 because communications responsive to the 
request include sensitive commercial infomtation from the camer " ^ e sh ier 
mionnation which IS in-elevant to this proceeding. 

See Attachment 3. page 4.' Similarly. .Applicants' objection to Di cover, Request No. 2 stated 

in pan: 

~ See Discover.- Guidelines. Decision No. 10 at 10. ^ 19, seaed .'une .1997, 

' On August 13. 1997. NYSEG ser%ed on Anrlicanis NYSFr" Pire, r̂ -
A J x'\'c-7~ -̂ - f f ' " " " ' ' ^ ' - ^ t C i s hirst Discoverv-Reauesf; 
designated N^ SEG-V On Auiiust "'0 NNxrrf J * ,• . ""̂ "̂ '̂ '.̂  ^̂ cquests. 
re,u.ts. Acopy of pages , L l ^ : : ) ! ! ^ : ^ ^ : - ! ^ 
The Board s regulations state that "( 1) Pames tmv r , • 

, ~ lui w 11 anics ma\ obtain discoverv- under this suhmn 
regardtng any maner not pr,. tleged. whtcK ,s rele. an, to the subject matter •„ oKed m a 
• n T b', • grounds for ob.ecuon that the tnfonitauon sought " b 
madmtsstble as evrdence , f the tnlormauon ught appears reasonablv calculated to lead to the 
d.scoveo o, adm, ..blc ê ,dcncc.•• 4Q C.F.k. 11 |4. :„a„ 1 and :,IQ96, AccL! nul he 
assen.on .haumormauot, •̂̂ •SEG .ought ,s no. rck^ant to the proceeding is no ta vtltd 
discover,- ot admissible evidence. • 



[Ijf production of all such infonnation is even nosmhl. h.c^ • • 
sensitive commercial infomiation from th c^erTor mdeed he h"™"^^ 
infomiation irrelevant to this proceeding ""^''^'^ 

See .Attachmtni 3. paj. 3. 

Furthermore, in responding to those XYSEG-J discovery requests that Applicants did 

not imtially object to. Applicants stated flatly that they will not produce sensitive information, 

despite the existence of-he Protecti\-e Order: 

Applicants object to the production of and nr- • nr̂ w.. • • r 
that contain, confidemial or scnsitne T o n ^ e r c ^ l T ^ l r a L f " T ^ " r ™ ™ ' ^ 
subiect to disclosure restnctions imnoseHTTT '™°™""™- '"eluding informauon 
oblicatton .0 third pan e T T d that ! „, - 7 r ' P'-'^^dings. or by contracmal 
here-even under a pro"ane"rder ' - ^ ^ ^ P" ' ^"" -

See .Attachment 4 hereto, page 4 of CSXy'NS-53 «' 6 

Following unfruitful consultations with Applicants' counsel to resoKe Applicants' imtial 

objections to NTSEC;., which were served on Augus, :0. N YSEG appeared on August :8. 

.997. at a discovery conference before iudge Leventhal conceming Applicants- initial objections 

.o NYSEG-.., T ât conference, however, did not resolve the issue of Applicants redacuons of 

information trom documents sought by NYSEG, but only the issue of whether Apphcams would 

be required m the first inst^ce. to answer the discovery request. Judge Leventhal deferred ruling 

on the .ssue of redactions f. om Highly Confidential documems until documenls were actually ^ 

produced lo NYSEG. 

Other panics have met -vith similar frustration in attempting to obtain unredacted copies 

of documents from Applicants, Amencan Electric Power. aoL, ,-,^Ep-) reponedly have been 

waiting since .-Xucust 20. 1W7 for Annlicin.c... 
Applicants to produce um-edacted copies of cenain documems 

which Judge Leventhal ordered them to produce, ,.pplican.s apparemly have claimed that they 

do no, presently have time to unredac, infonaation which they redacted from cop,.-s ofthe 



documents previously produced, leavinii AEP tn w.i , i„ j , 
ing At,- to watt indefinitely for Applicants to produce 

infonnation which they should have p-oduced long ago. 

Clan,,cat,on of the Board s Decsion Xo. I m this p-oceeding is essential to force 

.Applicants lo desis, ftom this panem of obsr^ction. Othervvise. Applicants effons to frustrate, 

delay and increase the e.xpense of legiumate discovery by withholding Highly Confidemial 

infonnauon from persons qualifled to re. lew i , will prevem pontes Uke XYSEG. AEP and others 

from presenting to the Board the full infonmation the Board needs to evaluate Applicants' 

proposal. 

.Argument 

The Board must clearly oniculate ihat its Deciston Xo. 1 does not penntt witWiolding 

from outside counsel or outside consultants who have signed the Highly Confidential 

undenaking any pan ofany requested documc.s or infonnation tha, ,s not shielded bv a 

recognized pnvilege,' Quite simply, the confidentiality or commercial sensitivity of infomiafioit 

.ought is no, relevant to whether that mfonnauon must be produced to properly oualified panies 

If Judge Levemhai orders documents to be produced, or i f .Applicants agree to produce them. 

Appliea.-: n is, produce those documents under the provistons ofthe Protective Order, and , f 

'NYSEG seeks this ciarification from the Board rathe-Thnn tV r A , 
Board, not Judge Lê  enthal. issued Decision No l t d b ^ '̂̂ '̂ ^^^al because the 
Leventhal to handle specific disc.n er̂ - d "es"v thm iĥ ^̂ ^ I T ' ^^'^"^^ 
Order. This peftion does not seek ^o-af^a Z ^ i ^ ^ T ^ " " ' ' ^ '"'^'^^'^•^ 
instance on unether Applicants must nroduce H t ' ' "^'^ 
requests, but only seekfclanfical o7 he ProtaTe^Td"^ " 
provide guidance to the Applicants and mLr to l e " ' 
a Highl> Confidential document mav be red "d M 1 v be " '"""^""^^ 
commercial infomtation." As stated preMousl Jud? " " " ^ " " ^ ' ^ ' ^ " " ^ l «̂  itive 
on NYSEG's request that Applicants be d i ^ d o '^"'"'^ '° "̂ ^̂  
documents which the Judge^dered A ; : ; ; : : ^ ; : ^ : ^ « "^'^^ 



Applicants designate .he documen, as Highly Co„,ldent,al, there should be no funher redactions 

of infonnatton, except under standard privileges, such as rhe anomey.cliem pnvilege or rhe work 

product privilege. 

1. is no, grounds ,o redact commercially sensitive information from Highly Comldemtal 

documems si,.iply because the infonnation is "commercially sensttive." Indeed. Deeision No. 1 

specifically provides for the production ofsuch highly confidemial commercial informauon. In 

Decision No. 1, the Board saied ,ha, ,he Pro,ec,ive Order was needed in pan to: 

facilitate anv necessarv- discoverv- u., 
reflectint: the tenns ̂ ' c Z a c ? shinne ' " " " ' " " ^ ' " y of materials 

a n . o r p r o p n e , a . . i „ . ' „ n n a r , r t h e t = ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

See Decision Xo. 1, served Apnl 16, 1997, at , That statemem minored the .-Applicants' 

su,emen, on page : of ,he,r peution for a protective order, CSX^JS.3. abou, why the Protecuve 

Order was needed and 1, was precisely because such "tenns of comracs (and) shipper-speciftc 

ttaffic daa" would be disclosed in discovery- that Ae Board adopted the Protective Order in the 

first instence. 

By their actions, .yppi.cants have token the position that such shipper-specific tratflc da,a 

is so sensitiye ,ha, it camtot be disclosed, even in a -Highly Confidenual" documem. But such 

shipper-specific data goes directly ,o the issue of whether a shipper, such as XYSEG. can 

establish that it wtl, be banned by the transaction. One might ask how a shipper could esublish 

tha, ,1 IS going ,0 suffer competitive horn, due to the transaction unless its outside counsel and 

consultants are allow-ed to conduct d.scovery and obtain infonna.ion on pnces, rates, volumes, 

traffic fiows. marketing inforniation, and o.her such -commercially sensiuve" i„fo™,atton, 1, ,s 

.ha. exac, infonnauon which mus, be analy zed, studied and presented ,o the Board to prove that 

••.he merging panies [will, gain sufficient marke, power to raise rates or reduce servtce ,or 



' f - " ' - '-"Toration. mion Pacific R.ilro.H ro..p.„. . „ , ,p, 

Railroad Comp.nv-ron,ro| M e a e r , . S a i h e z n j ; a ^ Con,orat,on So „ p.^jn. 

Iansp.on.nion Companv St I oni. Soiithw..tetn RgiKv.v r . . .p .„ . . op^,, ^ . 

Benyerond Rio Orande Westem Rnilrotd rnmpuw. Finance Oocket No, 32760, Decision No, 

44 at 100 (STB served Aug. 12. 1996)("UPSP"). 

Indeed, such shipper specific ra,e and pnce infonnauon is the precise type of infonnation 

4a, ,he Board, and all parries signmg the protective order in UPSP, only recemly received and 

reviewed dunng the mos, recem ITSP Overstght Proceeding, See LPSP-304, July 1, 1997 

Progress Repon, Confidenual Appendix, TWs "commercially sensilive" infonuauoi, was 

produced in ,ha, proceeding because rhis is precisely ,he ,ype of infomiauon ,ha, ,he Hoard and 

U,e public needs in order <o dcemiine ,he presence or absence of compefifion. pie and pos, 

merger. This is rhe same son of analysis that XYSEG mus, conduc, in the context ofthis 

proceeding, bu, is bein. prevenled from conducing due ,o the redacfion ofthis infonnation from 

Highly Confidential documents. 

The Applicants appear to misunderstand the purpose ofthe Protective Order. The 

Protective Order restncts unlimited disclosure of nth^r th.„ , u 
li^ioburc 01. rather than outnght preventing disclosure cf. 

Highly Confidential infonnation In Decision No, 1. the Board stated, -'l̂ meMncad .iscteurj 

of confidenual, propnetary or commercially sensiuve infonnatton and data could cause senous 

competitive hann.-" (Emphasis added ) Decision No i nr i v A- , , 
I uecision No. 1. at 1, Accordingly, the Board limited 

disclosure of sensitive infomiation bv allowine T mm- or̂ w i. • ̂  
. allowing a part> producing such intonnation to designate 

it "Highl> Confidential." Paragraph 8 ofthe Protective Order states. 

Inforniation and documems designated or stamped as -HIGHLY CONFIT^PVTT A r •• 
not be disclosed in anv wav directlv nr ,n^- . '^^^"^^ CONFIDENTIAL" mav 

Proceedings, or to an^ othê  pe son o lnlr ' ' ^ ' '"^ ' '^- '^ ' ' ' ' ' ' ' ' ' ' '° '̂̂ ^̂ '̂  
person or entity e.xcept to an outside counsel or outside 



consultant to a partv-to these Proceedings [o. an employee thereof who first reads and 
signs the c jntidentiahty undenaking provided by the Protective Order and D e ^ Z No 

I i , at page 4 Thus, while the "Highly Confidemial" designation prevents disclos-ore of 

commercially sensitive infomiation to in-house counsel and persomiel. it does not. in contrast, 

prevent outside counsel and consultants from -̂,ew.ng such matenals.̂  The Protective Order 

makes no provision for Applicants" attempts at non-disclosure of confidemial infomiation that is 

reasonably expected :o lead to the discovery of admissible evidence. Instead, the order provioes 

for isolating competitively sensitive inforniation from employees of -Jie shippers and camers 

involved m this proceeaing b.v marking such infomiation as "Highly Confidential." Contrarv- to 

Applicants- practice, the order does not • istif>- non-d.sclosure to outside counsel and consultants. 

The Board's .Apnl 9. 1997. decision m I n f e & O h i o R ^ ^ 

Exemption-Lines ofthe Grand Tn.nk WeHegLRaHroa^. Finance Docket No. 33180. makes 

clear thai protective orders do not justitS- redactions or other effons by applicants to hide Highly 

Confidemial infomiation tVom properly qualified outside representafives of panies to STB 

proceeding.. Paragraph 2 ofthe protecuve order issued Januar>- 6. 1997. in Indiana ^ O J ^ ,see 

s'̂ f̂ilf ('"^H have muddied this issue before Judge Lev enthal on occasion. See. e . ACE et al 

L 40 r " - ' '^'"^ ' ' ' ' P̂ ^̂ ^̂  - ^ ' ' ^ ^ Exhibit A . ^ s ^ p t pageslf and 40. lhere. in discussion conceming infomiation r.Jacted bv Aonlicants frnn.T 

a direct violation ot the Protective Order tor such a "utilitv" to use the infrmiat on - â^̂^̂  
negotiating pomt. The Board clearly understood this point when u or̂ -̂ ^ e m " ^ " d 
cenain attomeys representing a panv in this case could not use Hi.̂ hlv r . ^ Z 7 ? 
gained in this proceeding in another'case whê e the s m . l ^ ' Contidemial mfonnation 
See Potomac Flecinr Pnw.r p r e v r attorneys represented that same pam-
^ ^ M o n ^ _ ^ ^ ^^^^^^ 41989 , STB sened ' 



Attachmem 5, in all matenal respects parallels the provisions of Paragraphs 6. 8 and 10 ofthe 

Protect, e Order in this case with respect t. .„,em of Highly Confidential matenal. In that 

case, the Brotherhood of Locomotive Engmeers , BLE) requested the applicants to produce a 

copy ofa "Commercial Haulage and Operatmg Agreement" relating to their proposed 

acquisition. The applicants in that proceeding, much as the Applicants have done in this 

proceeding, produced an inccmplete and redacted copy ofthe agreement on grounds that the 

excluded inforniation was irrelevant to BLE's arguments and was "proprietarv- and commercially 

sensitive information." 

BLE moved to compel production ofthe agreement. The Board w-asted few words in 

granting BLE's motion: 

BLE- s motion to comrel will he artryt̂ A * . 

«ei:?r;heV::̂b:d=rr 
requested pemiission to inspect the acreement Therp ^nthinr. 7 ^ " " 
BLE would improperl disease any i o J Z , J ^ : i t S ^ : : : ; ^ ^ X 
these crc nonces, applicants must produce the full agreement, with actactaenT 

See .\ttachment b. pages 1 -2. 

The Board needs ,„ speak ,us. as forceflrlly aboot the Protective Order in this case, .̂ s 

the Board s,a,ed on page : of Decsion No. 1, -Issuance ofthe protective order ™ ^ that such 

[conrtdcntiall infonnafion and data produced b> any pany ,n response ,o a discovery reques, or 

oUtenvisc will be used solely for purposes of this proceeding and not for any other business or 

commercial use," (Emphasis added., In shon. the Protective Order, requested by .Appl,can,s. 

contains all the protections to which any infonnation available ,o ,Applican,s is eranled. 

The Board mus, cionty Decsion No, , by staung that any documem or other infonnation 

•h. t the .-Applicants produce, whether by agreement or under order from Judge Levemhai, mus, be 



produced vvithout any redactions other than those based on accepted pnvileges. such as the 

attomey-client and work product privileges. Applicants must be clearly told that the alleged 

confidentiality- or commercial sensitivitv- ofany infomiation available to them is not an issue in 

whether or not the infomiation is produced in response to discoverv-. but only in whether the 

infomiation is designated Public. Confidemial or Highly Confidemial under the Protective Order. 

By cominuallv- redacting commercially sensitive infomiation from Highly Confidential 

documems. even after Judge Leventhal has ordered production ofthe documents. Applicants are 

trying surreptitiously to broaden the protection that they aske. :or and that the Board already 

granted them. Thev- are. in effect, try ing to cre.te a founh categorv- of protected infomiation -

High'y. Highlv- Confidential infomiation that will only be produced through an m camera 

mspection .y the Judge and only under cenai. conditions. This practice creates an endless round 

of appearances and arguments as the panies first argue over w hether or not the Applicants should 

be required to respond to discov erv- requests at all; then, once ordered to respond. Applicants, 

only after a cenain time penod has elapsed, produce the documents but redact cenam shipper 

specific infomiaiion. this then necessitates another round of arguments and delays over whether 

or not the Applicants should be required to unredact the infomiation. By the time these issues 

are resolved, it is not uncommon for 45-60 days to have elapsed. Of course, the longer these 

endless rounds of argumem go. the closer the October 6 "no discoverv- deadlme looms and the 

less time shippers have to review, analyze, and file m-^mgftil commems that would be based 

upor the documents that should have been produced on dav- 15. The Board should view 

Applicants' redaction tactics for precisely what thev- are- attempts to delay the production of 

meaningful information. 

10 



Conclusion 

By redacting and othervvise reftising to disclose "commercially sensitive" infomiation 

sought :n discover,. Applicants are impeding discoverv- of infomiation on pnces. marketing 

infomiation and like data vvhich are essemial to enabling panies opposing the appiication to 

present their case to the Board. The fiindamental purpose ofthe Protective Order, as stated by 

the Applicants themse'ves. vvas to allow product.on ofsuch commercially sensitive infomiation 

by restncting its disclosure to outside .ounsel and consultants and preventing dissemination of 

that information. 

Now. apparentiv dissatisfied with hav mg receiv ed what they asked for in this regard. 

Applicants are seeking to completely prevem disn-.. -e of s. me confidential infomiation. 

Because the Board in Decision No. 1 grantee .Xpplicants the r otection they requested, the Board 

should clearly state that the Protective Order done resolves .1 issues relating to discoverv- of 

commercially sensitiv e infomiation and Applicants should no longer be allowed to redact 

infomiation from Highly Confidemial documems and object to discoverv- requests on the 

grounds ofthe commercial sensitiv ny ofthe infonnauon sought. 

Submitted this f " day of September. 1997, 

ILLIAM A.lCiULLINS 
S \NDRA L. BROVVN 
TROUTMAN SANDERS LLP 
1300 I STREET. N.W 
SUITE 500 EAST 
WASHINGTON. D.C. 20005--!314 
202-274-2950 (PHONE) 
202-274-2994 (F.AX) 

ATTORNEYS FOR NEW YORK STATE 
ELECTRIC AND GAS 
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CERTIFICATE OF SERVICE 

I hereby certify- that a tme and compietc copy ot the foregoing "Petuion for Clarification 

of Decision No. 1; Request for Immediate Handling" (NYSEG-8) was served this 5'̂  day of 

September. 1997. by facsimile transmission to Applicants' representafives and to Judge 

Leventhal. and by first class mail or by facsimile transmission to all other persons on the Highly 

Confidential serv ice list in this proceeding, and that a tme copy (except Atuchments 1 and 2) 

was served by first class ma.1 on all other persons listed cn the Board's serv ice list served August 

19. 1997. in this proceeding. 

David C. Reeves 
Attomey for New York State Electric &. Gas 
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ATTACHMENTS 1 AND 2 
HIGHLY CONFIDENTIAL 

SERVED ON HIGHLY CONFIDENTIAL 
RESTRICTED SERVICE LIST ONLY 



AUC-20-9' ;3;34 Fro.: ARNQID 4 PCRTER CC »3 

etn, BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE OOCKET NO. n.-i188 

CSX/NS-45 

CSX CORPORATION AMD f'cv mrs,» 

CONRAIL INC. AND S5S??r,î t̂ ''̂ *̂°̂ ^̂ °̂«̂ TS-. 
CONSOLIDATED RAIL CORPORATION 

F I S T nVcL^^^^^^ GAS'S 
TO L2"^°^^^ REQUESTS 
TO APPLICANTS (NYSEG-3) 

i r s u a n t to Paragraph xs of the Discovery 
Guidelines aaopted in n.r-̂  • 

1 °'=i=^on No. 10 on Ju«e 26, 1997 
Applicants^ submit their in,-*- , 
Fir s t n- -bj.ctio„« t:o KVCEC'a 

rst D^scover, Re^^ests to Applicant. CKVSEC-3). Thus 

7 - - ~ i n . Applicants have use. the five 1 , 
Objection proc-ecure outlinn^ ^ 

ver. 3par.n.l,. i„ "^^^^^^ ^ 
y- in thia instance, however, Appii,„^, 

*re compelled in response to PP^i-nt* 
ponse to this set of Discovery 

Requests ro submit obiection^ . 
^ to nuaerous requests 

^^''"^very Request Nu«. 1-5, 8-y . 
14-16i A* ,j ̂  . « 12, and 
*̂ 15). As detailed below on v 
K« °^^««^tion-bv-objection 
b«3i6, the NYSEG discoverv r.rr. °o:iection 
_ _ _ _ _ _ _ "^"^"^^ ^° '̂ *»ich Applicants 

ATTACHMENT 3 



AUG-20-9r 19:34 froa: ARNOLD t PQRTER DC «3 ,n, . i««. . 
2029425999 1-728 P 03 Jolr892 

now submit obieet̂ ft«« 
t>3ections are extremely burden.o*. 

overbroad and seek I-K «̂ aensojie, 
seek the production of infor»-^• 

completely irrelevant. . information 
irrelevant to any matter in Hhi^ 

in several instances P^o^eading. 

instances, answering the discovery r« 

would require burdensome special studies Z 

Which may not even be possible. 

r e q u e s t " " " V 
-quests not objected to below. Applicants „ i i i ^ 
or obi " i i i answer 

r.::::r:r:: 
. . . . .r i^ir---— 

Applicants are in 

Prcaucticn c£ contract, not r e l . t ***''° 

* P P U « n t 3 o . j . « to tH. ' " 

« ""Abroad ana 

contracts i r r . i , v „ t to KYSEG 
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and containing sensitive coiamercial i„^„ . 
• w««i«rcaai information betw«-« 

Applicants and NYSEr'e ^ ° « w e e n 
NVSEG s competitors located on csX's 

^ O T f o l ^ s o u t h e r n ' , i m e s . "̂ "̂  

including f o " ; i S r f h r " ' " ' ^ e S n S j J " " " " " 

c o ^ n . c a t i o n ^ - p ^ c ^ u ' S n i r a ^ S ^ S S c - S ^ n t - ^ ^ ^ ' " " - ™ 
A p p M = , „ t . „ . j . c . „ 

the reasons identif i«w v 
1 Ann, "bLctions to Re.^.., 

1- AppUcants turtner object to Re^,3t Ho. , 

requiring the disclosure of (nf„_ 
or.l or -tcr..tton concrnin, every 

the reasons tn. pa„i„ 

contracts. ..,de ,ro„ tbe tremendous burden associated 

P^ducing tbis information, i f production of 

such information is ev.n ^ 
-̂"•« IB even possiblo V̂i« 

include sensitive commercial 
information from the 

carrier (or, mdeed, the shipper; a l l of 
»-'*'*r; , a l l Of Which i s 

inforn.-Li on irrelevant to t-h<o 
CO this proceeding. 

<J«creased by*2Jy^Jffni?^®"" havu be.n 
period appiicable to tSese^i'"''"''^ "̂ "̂ "̂9 the time 
limit i t s response °otS?! requests. Each Applicant 
transporting over Si request to shipper^ 
largest shippers - ^ ^ l l ^ " psr ? S r or i t s so 

Applicants obieci-
Object to Discovery Request 3 becauee 

«n«w«ring tne request woui<. . ^-cause 
^ burdensome special 

study, the completion of whic 
Applicants also object to R Po-^ble. 

3ect to Request No. 3 as overbroad. 
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because the request seeks ir,* 
snippers o. everv ^^^°-*tion concerning 

every commodity carried by Applicant. 
«-™at.on wnich is not relevant to NVSEC An i 
further object to p. Applicants 

oo^ect to Request No. 2 ;»« ^ig^^^^ . 

t.rms "decreased" and " l a r a . . . . 
l a r g e s f are vague and 

susceptible of more i-h«« 
more than one meaning. 

for an inc^Mse^fj Z^^^ fhipp.r whose contract .̂n 
JPPlicabls to ̂ e : e ' ? : j , 2 s ? i " \ ; ? - ^^^ol 
in r«»t:t increased. ETIK f . whose rates h»v« « ̂  
response to this reqS^« ^ S ^ ' i i r " ' ^ "^^ l i ^ i ? i£j^" ""^ 
Sl million dollars Ter^yal^ S^'fJr^o'jJ^^P^^^^^ - e r 

Applicants to Request No. . .or t h T ^ 

i d - t i f i e . in the object ons . 
oo:)ect.ons to Response No. 3 

Applicants further obleuL ^̂ ^ 
because the . ambiguous, 
Because the term "increase" i s vam,« . 
aore th*n susceptible nf •ore than one meaning. 

rates de^crfbeS iS'yoSj'jl^Son'^ ''^^^'"^ °r maintain 4, id»n-t-ifv an jr""5 responses to Hmmym̂ *. '""-"'^ain 

that discujs'oi ^̂ ^̂ -'̂ itter̂ r̂oS? 
Applicant raiiroaS maJe ! ^•"oni S e ^ ' 
p a « ' ? c i ' S a i t r r ' ^-"'^1"^ ?or*Ja';i°"tJ° 
documents evidencing ^^.'^^s'^^ssed. and i f 
such documents """"^ ""*=^ ^^""""i^atiSS^, ^^JjJJ ^ 

Applicants obiect f « r.-
ber.nse Discovery Req^^^ ^ 

communiction, r e s p « . . , , , sensitive comr,«. • i^squest mcLude *<-xve commercial infi-!-.— ,. . • 
-information from the carr7«>. 

shipper, infoi-mn^< carrier or th« 
. inrorraation which i s ir-r-.i 

ii^relevant to this 
proceeding. In additi--, A 

onoiti n. Applicants obiect i-n D 
No. 5 for t-h« V. 003ect to Request 

for the reasons identi f ied i „ the cbS . • 
««guest NOS. 3 ,nd 4. ^^^-tions to 

4 
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3. ApplicantB Object to the production or, and 

are not producing, information or documents that i s as 

readily obtainable by the requester from i t s own f i l e s . 

6. Applicants object to the production of, and 

are not producing, information or documents that 

contain, confidential or sensitive commercial 

information, including information subject to dis-.losure 

restrictions imposed by law, in other proceedings, or by 

contractual obligation to third parties, and that i s of 

insufficient materiality to warrant production here even 

under a protective order. 

7. Applicants object to the requests to the 

extent that they seek documents or information in a form 

not naintained by Applicants in the regular course of 

business or not readily available in the forn requested 

on the ground that such documents or information couid 

only be developed, i i at a l l , through unduly burdensome 

and oppressive special studies, which are not ordinarily 

required and which Applicants object to performing, 

8. Applicants object to the interrogatories and 

requests as overbroad and unduly burdensome to the 

- t e n t that they seek information or documents for 

periods prior to January l , iS95. 

a- Applicant. Object to the extent the discovery 

-qu«.t. re^i„.ents that exceed those 

ATI ACHMENT 4 
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STB rinance Docket Mo. 33ISO 
XMOIAMX k OHIO RAZLHAY COKWUTf—kSQDXSZTXOM CXBfPTZON— 

LZNIS or THE CBAND TROMX mSTOUl RAILRCAD ZNC. 

PETZTZOM rOR PROTECTIVC ORDKR 

Decided: January 6, 1997 

On Deeesbar «. 199C, th* Indiana k Ohio Railvay Caapany 
(IORY), a C\a«« I I I r a i l carrier, filed a notice of exeaptien 
under 49 crR IISO. subpart E, whieh applies to qualifying 
transactiona under 49 U.S.C. 10903, to acqulr* frea the Crand 
Trunk Nestern Railroad Znc. (CTN) ra i l line* totaling 
approxiaately 14S.1 a l l * * betwaan Olann. MZ. and Sprlngflald, OH. 
Th* lines ar* located between: (1) sllapott 39.7 at Diann, MZ, 
and sllapost 107.39 at XN Station naar Lelpalc, OH; (3) allepost 
13I.3 at DT4Z Junction naar Lisa, OH, and sllapost 303.7 st 
Springe isld, OH; and (3) th* Ottawa Loop b*tw**n allepost* 110. S 
and ll4.«9, south of XN Station. 

A* part of th* acquisition, ZORY wlll b* assigned CTN'S 
ov*rh*ad trackaga right* totaling 107.8 alia*.over: (1) 20.7 
a i l * * of CSX Tran*portation. Znc. (CSXT) lln* between CSXT 
Hll«po*t 159.3 at XN Station and CSXT Mllapoat 134.9 at OT&Z 
Junction; (3) 3.5 a l l * * of Indiana 4 Ohio Cantral Railroad, Zne. 
IZOCR) lln * b*tw**n ZOCR Mll*po*t 139.1 at Maitland Junction and 
locR Milapost 133.« at Cold Springs, OH; and (3) •3.4 allaa of 
Conaolidated Rail Corporation (Conrail) lln* batween CR Milapost 
It.3 at Springfield and CR Mll*poat 119.7 at Cincinnati, OM. 
IORY will also acquire Incldantal ovarhaad traekage rigbts ev^r 
:3.5 B l l * * of CTH** r a i l l l n * b*tw**n CTH Bll*post 39.7 at Diann 
and CTW sllapost 17.3 at riat Rock. MZ. 

Th* Unitsd Tranaportatlcn Union (UTU) fllad a petition to 
stay and/or revoke th* *x*Bption claiaing that the transaetion Is 
not subjsct to sactlon 10903. Siailar objaction* w*re filed by 
th* Brotharhood of LocoBotlv* Engin**r* (BLE), th* Brothorhood of 
Maintananc* of Way Eaploy*** (BMWE), and th* 
Tranaportation-CoBBunieationa Intamational Union (TCU.)' A 
daciaion sarvad Dsc*Bb*r 30, 1996, stayed th* affaetlv* dat* of 
th* *x*aptlon and dir*et*d th* parti** to *utaalt additional 
avidanc* and arguaant to *nabl* th* Board to aaka an Inforaed 
d*ci*ion on th* i**u** ln« thi* proc**dlng. 

Cn January 3, 1997, GTW p*tition*d for approval of a 
protaetlv* ordar purauant to 49 CrR 1104.14 to protect 
confidential and propriatary inforaatlon In aaterials sought by 
discovery. Including th* t*rB* of contract* and ahlpper-apeclflc 
.traffic data.' CTW aa**rt* that public dlseloaure of tltOse 
aatarlal* Is not r*quir*d to dispos* of th* Issuaa sat forth In 
th* Board's Decaaber 20, 1996 dsclslon. Paragraph 2 ef tha 
protaetlv* order govern* th* production of aaterlai designated aa 
highly confidential. 

Cood caus* exiats to grant th* petition. Unreatrlcted 
disclosur* of confidential, propriatary or eoaaerclally aensitive 

' BLE, TCU and BMHE will b« granted laave to Intervene In 
this proc**dlng. 

' on January 3, 1997, GTH statas that I t produeed redaeted 
versions of docuasnt* that BMWE had raquastad on Deceaber 30, 
1996, subjact to th* *x*eution of a Highly Confidantlal 
Undartaklng fora. 

ATTACHMENT 5 
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infonnation and data coulJ cauaa **rious =omp*tltiv* Injury to 
th* parti**. Issuance of the rsqueetsd protoctlv* ordor *naur** 
that *uch Information nnd data produced by any party in raaponaa 
to a discovery requoat or other"* *• will be u**d *ol*ly tf̂ r 
purpo*** of this proc**ding "nd not for any other business or 
conmercial us*. Th* r*qu**t*d protective order will facilitate 
the prompt and efficient r**olutlon of this proc**dlng. 

It is ert<&r*d: 

1. BLE, BMHE and TCU are granted leave to Intarvcn*. 

2. Th* petition for a protective order Is granted and the 
partie* to thia proceeding muat comply with th* protoctive order 
in the Appendix. 

3. Thl* decision Is sffectlve on the **rvlc* dat*. 

By the Board, Vemon A. William*, Secretary. 

Vernon A. Hilliama 
Secretary 

• 2 
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APPENDIX 

PROTECTIVE OROER 

1. To the extent that material* refl*cting th* t*rms of 
contract*, shipper-specific traffic dat*. other traffic data or 
other confidential or proprietary information are produced 
pursuant to a requeat for discovery by any party to this or any 
related proceedings, or are aubmitted in pleadings or other 
documents filed with the Board, such materials must be treated aa 
confidential. Such materials, any copiea, and any data derived 
therefrom: 

a. Shall be designated a-.d stamped as "CONFIDENTIAL" 
and shall be uaed aolely for the purpose of this or any 
related proceedings, or any judicial review proceeding 
arlaing therefrom, and not for any other businesr, 
commercial or other competitiv* purpoa*. 

b. Shall not be discloacd in any way or to any p*r*on 
without the written conaant of the party producing thf! 
materiala or an order of the Board or the Administrative Law 
Judge presiding in thia or any related proceedinga, except: 
(1) to employees, counsel or agents of the party requesting 
such materials, solely for uae in connection with this or 
any related proceedings, or any judicial review proceeding 
arising therefrom, provided that such employ**, counssl or 
agant hi.a been given and haa read a copy of this Protective 
Order and agrees to be bound by its terms prior to receiving 
access to si.ch rnsterials; and (2) to any participant in this 
or any related prurcedings who i s not an smployee, counsel 
or agent of the requeauing party only in the course of 
public hearings, i£ any, in such proceedings. 

c. Xf produced through discovery, must bc destroyed, 
and not.̂ 'Te of such destruction served on the Board and the 
presiding Adminiatrative Law Judge and the party producing 
the materials, at such time as the party receiving thc 
materials either withdraws from this or any related 
proceedinga. or at the completion of this and any related 
proceedings, or any judicial review proceeding arising 
therefrom, whichever comes f i r s t . 

d. If submitted in any pleadings or documents filed 
with the Board, may not be submitted unless the pleading or , 
ether document la submitted under seal, in a package clearly 
marked on the outside s< "Confidential Materials Subject to 
Protective Order" in accordance with the procedure set forth 
at 49 CFR 1104.14. All pleadings and other documenta so 
submitted shall be kept confidentisl by the Board and shall 
not be placea m the public docket except by order of thc 
Board. 

2. Any party producing material in response to requests for 
discover)- by a party to this or any related proceedings, or 
submitting such material in a pleading or other document filed 
with the Board, may in good faith designate and stamp particular 
cc.:'petitively sensitive material as "HIGHLY CONFIDENTIAL: OUTSIDE 
COUNSEL/OUTSIDE CONSULTANTS ONLY." If any party wish** to 
challenge such designation, the party may bring such matter to 
the attention of the Board or of the Adminiatrative Law Judge 
preaiding in this or any related proceeding. Material that ia ao 
dealgnated shall not be disclosed except to out'..ide counael or 
outside consultants of the party requesting such materials, 
solely for use m connection with this or sny related 
proceedings, or any judicial review proceeding arising therefrom, 
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S««̂ f?̂ -̂ ****'.,"ŵ ** outside counsel ar outside wonaultant* have 
H-^iX!L*u'* • °* Protective Order, agre* 

to be bound by it s terms prior to receiving acces* to such 
material*, and are l«gally abl* to r*c*iv* auch matarlals. 
w ? f • • "HIGHLY COMFIDENTIAL" unde" this proviaion 

ahall b* *ubject to .11 of the other provialona of thla 
Protective Order, including without limitation paragraph I . 

.uTru?v ,.iL?SLJ£!f5y int*nda to use "CONFZDENTZAL" and/or 
"HIGHLY CONFIDENTIAL" material at hearings. If any. In thia or la 
any related proceedinga. or in any Judicial review proceeding 
ariaing therefrom, the party so Intending ehall subalt any 
proposal exhibits or other documents setting forth or revealing 
such "CONFIDENTIAL" and/or "HIGHLY CONFIDENTIAL" material to th* 
AdmmiBtrative Law Judge, thc Board, or the reviewing eourt, as 
appropriate, under **al, and shall acconvany such subalsslon with 
a writtsn request to the Adminiatrative Law Judge, thc Board or 
the court to (1) reetrict attendance at the hearings during 
discussion of such "CONFIDENTIAL" and/or "HIQKLY CONFIDENTIAL" 
material, and (li ) restrict acceas to the portion of thc record 
or pleadings reflecting discussion of such "CONFIDENTIAL" and/or 
•HIGHLY CONFIDENTIAL" matarial in aceordanre with this Protective 
Order. 

4. If any party intends to usc "CONFIDENTIAL" and/or 
•HIGHLY CONFIDENTIAL" material in thc courae of any dcpoaition in 
thie or in any related proceedings, the party so intending shall 
so advise counsel for the party producing thc materials, counaal 

A ^f deponent and a l l other counsel attending thc deposition, 
and a l l portions of the deposition at which any -*CONFIDENTIAL" 
and/or -HIGHLY CONFIDENTIAL- material is ussd shall bc restricted 
to persons who may review that material under thi* Prot*ctiv* 
Order. All portions of deposition transcripts or «xhiblt* that 
consist of or disclose "CONFIDENTIAL", and/or "HIGHLY 
CONFIDENTIAL- material shall be kept under ssal and traatad aa 
"CONFIDENTIAL- and/or -HIGHLY CONFIDENTIAL" material In 
accordance with the terms of this Protsctlvs Ordsr. 

5. To the extent that material* r«fl*ctlng th* terms of 
contract*, shipper-specific traffic data, othar traffic data, or 
OCher proprietary information are produced by a party in this or 
any related proceedings and held and uaed by thc receiving person 
m compliance with paragraph i of chia Protective Order, such 
production, disclosure, and use of the materials and of thc data 
tnat the materials contain are deemed essential for thc 
disposition of this or any r-laced proceedings and will not be 
aeemed a violation of 49 U.S.C. 11323 or 11904 
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U N D E R T A K I N G 

I. hava read 
the Protective Order governing thc production of conf ident ia'i 
documenta in STB Finance Docket No. 33180. understand the aane. 
and agree to be bound by its terns. Z agree not to usc or permit 
the usc of any data or Inforaatlon obtained under this 
Undertaking, or to uae or perait the uae of any techniques 
disclosed or information learned aa a reault of receiving such 
data or Information, for any purpoaes other than che preparation 
and preaentation of evidence and arguaent In STB Finance Docket 
No. 33180 or any judicial r*vl*w proc**dings taken or filed in 
connection therewith ("thc Proccedinga"). I further agree not to 
diacloac any data or information obtained under this Protective 
Order to any person who is noc alao bound by the terma of thc 
Order and has executed an Undertaking in the form hereof. 

I rnderstsnd and agree that money damages would not be a 
sufficient remedy for breach of this Undertaking and that thc 
party producing confidential documents shall be entitled to 
specific performance and injunctive or other equitable relief aa 
a remedy for any such braach, and I further agree co waive any 
requirement for the securing or posting of any bond in connsction 
with such remedy. Such remedy ehall not be deemed to bc thc 
exclusive remedy for breach of this Undertaking but shall bc in 
addition to a l l remedies available at law or equity. 

Dated: 
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U N D E R T A R I ' i 

(HIGHLY CONFIDENTIAL MATERIAL) 

As outside counsel (outside consultant] for 
whom I represent In Iby whoa I 

have been retained for purposes ofl this proe**dlng, Z have read 
the Protective Order goveming the production of confidential 
document* In STS Finance Doeket No. 33180. understand thc saaa. 
and agree to be bound by ica terms. I alae understand and agraa 
that, a* a condition praoedent to my receiving, reviewing, or 
using copies of any documents designated "HIGHLY CONFIDENTIAL --
OUTSZDE COUN?Si,/OUTSIDE CONSULTANTS ONLY." I will limit my use of 
thoae documents and thc information they contain to thla 
proceeding and any judicial review thereof, that I will take a l l 
neceaaary steps to assure tliat said document* and Inforaatlon 
will bc kept on a confidential baals by any outaida counael or 
outaide consultsnte working with ms, that undar no circumstances 
will I permit accees to said documenta or Information by 
personnel of my client, i t s subsidisries, affiliates, or ownsrs. 
that at the conclusion of this proceeding. I will promptly retum 
or destroy any copies of such dssignaced documents obtained or 
made by me or by any outside counsel or outside consultants 
w- <lng with me to counsel for ths originating party, provided, 
however, that outside counsel may retain fi l e copies of pleading* 
filed with the Board. I further understand that I muat destroy 
s l l othsr rates or other documents containing such highly 
confidsntial information in compliance with thc term* of thc 
Protective Order. Under no circumstances will I permit access to 
documents designated "HIGHLY CONFIDENTIAL--OUTSIDE 
COUNSEL/OUT.SIDE CONSULTANTS ONLY" by, or disclose any Information 
contained therein to, any persons or •entitles that I do not 
represent in Iby which I have not been retained for purposes ofj 
this proceeding. 

I understand and agree that money damages vrould not ba a 
sufficient remedy for breach of this Undertaking and that tha 
party producing confidential documents shall bc entitled to 
specific performance and injunctive or other equitable relief as 
a remedy for any such breach, and I further agree to waive any 
requirement for the securing or posting of any bond In connsction 
with such remedy. Such remedy shall not be deemed to be the 
excluaive remedy for breach o£ this Undertaking but shsll be In 
addition to all remedies ̂ available at law or equity. 

COUNSEL ['OUTSIDE CONSULTANT! 

Dated: ________________— 

6 -
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SEC 

SURFACE TRANSPORTATION BOARD 

DECISION 

STB Firance Docket No 33 ISO 
INDIANA Sc OHIO RAILWAY CO^^PANY-ACQU^SITION EXEMPTION-

LINES OF THE GRAND TRUNK WESTERN RAILROAD WC 

PETITION TO COMPEL DISCOVERY 

Decided Aph? 9.1997 

The Brotherhood of Locomotive Engineerj (BLE) filed a petition to compel Indiana & 
Ohio Railway Company tnd Grand Trunk Westem Railroad Inc (jointly applicanti) to produce a 
copy of a "Commercial, Haulage and Operatmg Agreement" dated Febmary 14. 1997 
(agreement) BLE as'̂ eni that, pursuant to 49 CFR 1114 30, its counsel requested permission 
from applicants to inspea and copy the complete agreement. However. BLE alleges that it wu 
furnished i heavily redacted copy oi the agreemem which, it claims, prevents a full understanding 
ofits contents 

BLE notes that the Board served i protective order under 49 CFR 1114 14 on January 9, 
1997, to protea confidential and propnetary information m matenals sought by discovery BLE 
mdicates thw it signed the undertaking prescnbed by the proteOive order tnd thus should bc 
fumished with the full agreement 

BLE fiinher states that the full agreement is necessary to determine the scope ofthe 
haulage arrtngement entered into by the ptrties BLE views tht igreement as a" train" haulage 
arrangement comparable to trackage righU or joint use which requires Board approval. 

Applicants reply that they provided BLE with t redaaed copy of the agreement under the 
tenns ofthe protertive order The copy provided BLE blacked out rate, traffic routing, and 
shipper specific infonnation Appiicanu also did not produce anachments to the agreement 
identified as Tab D. Locomotive/Telemetry Cabo3se Run Through Agreement and Tab F. a 
Contingem Trackage Righis Agreement, claiming i.hat BLE did not request cooies ofthe 
attachments 

Applicants contend that the redaaed infortnation is irrelevant to BLE's trgument thtt the 
agreemem was t trackage nghta or joint use arrangement Applicants funher usert that they 
would be senously harmed ifthe redaoed propnetary and commeicially sensitive infortnation 
were disclosed. Applicants are concemed that the excised information could be inadvertently 
disclosed They claim that BLE hu already disclosed sensitive informauon be companng "car" 
and "tram" hau'age anangements Applicanti also submined to the Board, under seal, a fiill copy 
ofthe igreement, but did not include the attached agreementl identified u Tab D or Tab F 

BLE replied' to clarify that it tlso requested tccess to the tgreementi in Ttb D tnd Ttb F 
BLE fiinher diiputei tppbcants claim that it disclosed any confidential information and claims that 
this argument ii t subterfiige to avoid discovery 

DISCUSSION A.MD CONCLUSIONS 

BLE'J motion to compel will be granted. Apparently, the tpplictnts consider the 
agreement to be highly confidentitl As noted tbove, the Botro issued t proteaive order on 
Jtnutry 9, 1997, to protea tgitnst diKlosure of highly confidential matenal BLE executed the 
prescnbed understsnding relatmg to highly confidential matenal when it requested penniuion to 

' BLE's reply to apalicants' replies will bc accepted in the interest ofa more complete 
record 

ATTACHMENT 6 
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inspect the agrremem. TTtere ,s nothing of reconl mdicanng that BLE would improperiv disclose 

produce the mil agreement, v. ith attachments. 

It IS ordf r f r i 

I BLE's mouon to cot..pel discovery is granted. 

2. This decision is effective on the service date. 

By the Board. Vemon A Williams. Secretary. 

Vemon A. Williams 
Secretary 
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3fp n IILMER & BERNE LLP 
* V ^ T P I ] n ATTORNEYS AT LAW 

Internet AddMU 
http ww w iiTnti'r>«atir^^ 

K-niail .̂ ddre>s 
ichappell(« ulmcr.eom 

IN.V.IO D.WIS CHAPPKI-I. 
Direct Dial (216) 902.11930 

..1 ,•»< 

!
• Bond Court Building 

..'1300 East Ninth Street, Suite 900 
Cleveland, Ohio 44114-1583 

Fax (216) 621-7488 

Tolumbus Office 
ta . Bread Strett. Suitt WHO 

Columb us, Ohio 43213 ."(Hlb 
Fax «>14> 228 8561 

Tfiephone (614) 228-84110 

(216) 621-8400 

September 4, 1997 

VIA FEDERAL EXPRESS 

Secretarv Vernon A. Williams 
Office of the Secreta-y 
Surface Tran.sportation Board 
Case Control Branch 
Attn: STB Finance Dock-.̂ t No. 33388 
1925 "K" Street NAV. 
Washington, D.C. 2()423-(H)01 

Re: Finance Docket No. 33388 

Dear Secretary Williams: 

Enclosed for filing please find an origina. aii' venty-siv (26) copies of Asb̂ a 
Chemicals Inc. Requesi For Leave to Late-File Certifir-i'. of Service (ASHT-6) together 
with an original, ten (10) copies and a 3.5 d: " ette of ASHTA Chemicals Inc. Certificate of 
Service designated ASHT-7. Both the Certificate of Service and Request For Leave To 
Late-File Certificate of Service are saved on the disk in WordPerfect 5.2. 

Please file the enclosed and return a date-stamped copy to our office in the 
enclosed self-addressed stamped envelope. I apologize for any inconvenience caused by our 
late filing. 

^ truly yours,. 

CllH -
JO jDavlis Chappell lj 

114:diw 
49/hjk 
Enclosures o ,wixx^Ma:'arPAT..v. Min Pi 



ASHT-6 

BEFORE ".HE 
SURFACE TRANSPOR FATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION VD 
NORFOLK SOUTHERN RAILWAY COMPAN\' 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

ASHTA CHEMICALS INC. 
REQUEST FOR LEAVE TO LATE-FILE 

CERTIFICATE OF SERVICE 

By: Christopher C. McCracken, Esq. 
Inajo Davis Chappell, Esq. 

Ulmer- & Berne 
1300 East Nisith Street, Suite 900 

Cleveland, Ohio 44114-1583 
(216) 621-8100 



ASHT.6 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket > o. 33388 

CSX CORPORATION AND CSX TRvNSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

ASHTA CHEMICALS INC. 
REQUEST FOR LEAVE TO LATE-FILE 

CERTIFICATE OF SERVICE 

ASHTA Chemicals Inc. hereby requests leave to late file its ASHTA 

Chemicals Inc. Certificate of Service (ASHT-7). As a result of an oversight and problems 

with our internal mail, .ve were unable to comply timely with Decision No. 21 by attending 

to filing and serving the pleadings on or before the Friday, August 29, 1997 deadline. 

We have co-rected the internal problem with receipt of mail and should have 

no fature problem with timely filings. This late filing was not intended to cause any delay 

and does not operate to prejrdice any of the parties iu this proceeding. All parties of 

record should have now received copies of all pleadings previously filed by Ashta Chemicals 

Inc. in this proceeding. 



Based on the foregoing, we would ask that our Request For LeaveTo Late-File 

Certificate of Service (ASHT-7) be granted, and that the same, having been duly served on all 

parties of record, be accepted for tiling by the Board. 

Respectfully submitted. 

CHRISTOPHER C. McCRACKEN, ESQ. 
INAJO DA^'iS CHAPPELL, ESQ. 
Ulmer & Berne 
1300 East Ninth Street, Suite 900 
Cleveland, Ohio 44114-1583 

CERTIFICATE OF SERVICE 

I hereb\' certify that copies of the foregoing Ashta Chemicals Inc. Request For 

Leave To Late-File Certificate of Service have been served this Sth day of September, 1997, by 

first-class mail, postage prepaid on the Honorable Jacob Leventhal and on all Parties of Record 

in Finance Docket No. 33388. 

CHRISrOPHERC. McCRACKEN, ESQ. 
One of the Attorneys for Ashta Chemicals Inc. 

1 \WPDOCU3AV1N\DATA\731747 Dl 
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L A R O K . W I N N , M O E R M A N 8C D O N O V A N 
A T T O R N E Y S AT LAW 

3 ^ 3 0 6 I D A H O A V E N U E , N W 

WASHINGTON, XJ. c. aooie 
T E L E P H O N E ' 2 0 Z > i e e 3 0 I 0 

FAX l e o e ' 3 6 2 3 O 5 0 

1 

Septeinber 3, 1997 

Vernon A. Williams, Secretary 
Office of the Secretary 
Case Control Branch 
ATTN: STB Finance .Oocket No. 33388 
Surface Transportation Board 
1925 K Street, NW 
Washington, PC 20423-0001 

Re: CSX Corporation and CSX Trani-portation Inc., Norfolk 
Southern Corporation and Norfclk Southern Railway 
Coinpany - Contro] and Operating Leases/Agreements -
Conrail Inc., and Consolidated Rail Corporation, 
Finance Docket No. 3 3 388 

Dear Secretary Williams: 

Enclosed are an o r i g i n a l and twenty-five (25) copies of the 
Motion of the Port Authority of New York and New Jersey f o r 
Modi f i c a t i o n of the Protective Order (NYNJ-S) f o r f i l i n g i n the 
above-captioned proceeding. An additional copy i s enclosed f o r 
f i l e stamp and return with our messenger. Please note t h a t a copy 
of t h i s f i l i n g i s also enclosed on a 3.5-inch d i s k e t t e i n 
WordPerfect 5.1 format. 

Very t r u l y yours, 

Paul M. Donovan 

Enclosure 

cc: The Honorab]e Jacob Leventhal 
A l l Parties of Record 

t̂ NTERED 
omca 0'. the Soerotary 

SPP - 4 1997 

CD f art ct 
Puo'ic Record 



Otiico o) tho Secretary 

SFP - 4 t997 

[ 5 J Pub'«c Rocord 

BEFORE THE 
SURFACE TRANSPORTATION BOARD ."j^l 

FINANCE DOCKET NO. 3 3 388 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEME.VTS-
COI^RAIL INC. AND CONSOLIDATED RAIL CORPORATION 

MOTION OF THE PORT AUTHORITY OF NEW YORK AND 
NEW JERSEY FOR MODIFICATION OF THE PROTECTIVE ORDER 

The Fort Authority of New york and New Jersey (thc Port 

Authority) hereby moves the Board t o modify the Protective Order 

i&suecJ i n t h i s proceeding t o permit Hugh H. Welsh, Deputy General 

Counsel of the Port Authority t o review "Highly Co n f i d e n t i a l " 

information t o the faarr. .tent as outside counsel and under the 

same r e s t r i c t i o n s as apol to outside counsel. I n support of ^ 

t h i s motion, t \ . Port Autnority says: 

1. Mr. Welsh i s a member of the New Jersey and D i s t r i c t of 

Columbia bars. He has over 30 years experience; he has presented 

testimony before the United States Congress; he has been involved 

i n proceedings befere several federal agencies including tne 

former I n t e r s t a t e Commerce Commission; and he has argued numerous 

cases before the federal courts including the United States 

Supreme Court. 

Mr. Welsh i s an attorney of inquestioned i n t e g r i t y . 



3, The Port Authority appears i n t h i s proceeding not as a 

commercial party but as a bi-state agency of the States of New 

York and New Jersey whose charge i s t o protect the public i n t e r ­

est of these states. Accordingly, the commercial harm t h a t could 

b e f a l l applicants as a r e s u l t of information disclosure t o 

commercial p a r t i e s i s not applicable i n Mr. Welsh's case. 

4. As Deputy General Counsel of the Port Authority i t i s 

Mr. Wtlsh's r e s p o n s i b i l i t y t o report t o the Board of Commission­

ers of the Port Authority and make recommendations t o t h a t Borrd 

w i t h respect t o the p o s i t i o n of the Port Authority i n t h i s 

matter. To f u l f i l l h is responsib.i i t i e s , Mr. V.'elsh must be able 

a c t i v e l y t o p a r t i c i p a t e i n these proceedings and t o review a l l 

portions of the reccrd not merely portions of the record. 

WHEREFORE, i n view of the foregoing, the Port Authority 

submits that the Protective Orde^ be modified t o permit Mr. Welsh 

t o sign the appropriate undertaking and review "Highly Confiden­

t i a l " materials and information. 

Respectfully submitted, 

Paul M. Donovan 
LaRoe, Winn, Moerman & Donovan 
3506 Idaho Avenue, N.W. 
Washington, DC 20016 
(202) 362-3010 

Attorney f o r 
The Port Authority of New York 

and New Jersev 



CERTIFICATE OF SERVICE 

I , Paul M. Donovan, certify that on September 3, 1997, I 

caused to be served by Facsimile on Applicants' counsel, and by 

f i r s t class mail, postage prepaid, upon a l l other parties copies of 

the foregoing Motion of the Port Authority of New York and New 

Jerssy for Modification of the Protective Order. 

Paul M. Donovan 
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\ BEFORE THE 
SURFACE TRANSPORTATION BO 

STB FINANCE DOCKET NO. 33.̂ 88 

csx C0RP0R.\T10N AND CSX TRANSPORTATION, INC. K 
r ORFOLK SOLTHERN CORPORATION AND NORFOLK 
SOLTHERN RAILWAY COMPANY - CONTROL AND 
OPERATING LEASES/AGREEMENTS - CONRAIL, INC. 
.\ND CO.NSOLIDATED RAIL CORPORATION 

MOTION OF THE LTVITED TRANSPORIATION UNION CaSSl FOR 
LEAV E TO LATE-FILE A NOTICE OF INTENT TO PARTICIPATE 

Lnited Transportation Un on CO-851 ("LTU GO-851") hereby requests that it be added 

to the scr\ice list which was compiled by th. Surface Transiportation Board ("STB") and 

published in Decision No. 21 in this proceeding, served August 19, 1997. 

Other LTU entities filed their Notices of Intent to Participate in this proceeding with the 

STB prior to the filing deadline of August 7, 1997. Howe\ er, 00-851 may hâ  -«n independent 

interest in this proceeding ft-om those of the other UTU entities. As a '•esu;̂  I J GO-851 

in?dvertently failed as required to file a notice of appearance. 

UTU GO-851 wishes to participate in this proceeding in order to possibly file Comments 

on behalf of its members by the due date of October 21, 1997. The proposed û msaction will 

have a significant effect upon UTU GO-85 I's nembership. 

Adding LTU GO-851 to the service list at this time will not unduly complicate or delay 

this proceeding or its procedural schedule. UTU GO-85 I's Comments will provide the important 

perspective of the employees who will be affected by this proposed transaction in a significant 

way, for die STB's consideration. 



For these reasons, LTU-GO 851 hereby files this motion for leave to late-file its notice 

of intent to participate, and requests that the STB add the following to the service list in this 

proceeding as Party of Record: 

M. W. Cume 
UTU GO-851, General Chairperson 
3035 Powers Avenue, Suite 2 
Jacksonville, FL 32250 

Represents: United Transportation Union GO-851 

Respectfiilly submitted, 

M. W. Currie 
UTU GO-851, General Chairperson 
3035 Powers Avenue, Suite 2 
Jacksonville, FL 32250 



CERTmCATE OF SERVICE 

This is to certify that a copy of the foregoing United Transportation Union's GO-85 I's 
Leave to Late-File a Notice of Intent to Participate has been served this2^day of Septemba-, 
1997 upon applicants' repr-̂ sentatives and all known parties of record in Finance Docket No. 
33388, and on Hon. Jacob Leventhal, Federal Energy Regulatory Conurission, 888 First Street, 
N.E., Suite IIF, Washington, D.C. 20426. 

li'chell W. Currie 





THE AMERICAN SHORT LINE RAILROAD ASSOCIATION 

Alice C. Sav ior 
Vioo President & General Counsel 

Office of ti e Secretary 
Case Control Branch i 
ATTN: STB Finarice Docket No. 33:̂  
Surface Transportation Board 
1925 K. Street. N.W. 
Washington, D C. 20423-0001 

.August 26, 1997 
Via Messenger 

1120 G Street, N.W.. Suite 520 
Washingion. D C 20005-3^.9 

(202) 628-4500 
Fax: (202) 628-6430. 

[ 5 J Put>t.<: •"oot^ 

Re: STB Finance Docket No. 33388, CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY - - CONTROL AND OPERATING 
LEASES/AGREEMENTS - - CONRAIL, INC. AND CONSOI IDATED RAIL 

CORPORATION 

MOTION OF THE AMERICAN SHORT LINE RAILROAD ASSOCIATION FOR LEAVE 

TO L^TE•FILE A NOTICE OF INTENI TO PARTICIPATE 

Dear Sir: 

Attached for filing w-*h the Surface Transportation Board in the above-captioned 
procteding are the original and 25 copies of the Motion of the American Short Line 
Raiiioad Association for Leave to Late-File a Notice of Inter.! to Participate. 

A copy is being served today on all Parties of Record, including applicants' 
representatives. 

Please datn-stamp the copy of this transmittal letter to indicate receipt and return it 
to the messenger Thank you. 

Sir>6'"rely, 

7 n 

Alice C. Saylor 

DOING C OLLLCTIVELY WHAT IS IMPOSSiBl E FOR I HE INDIVIDUAL 



i tl n> i 

Before the 
URFACE TRANSPORTATION BOARD 

Washington, D.C. 

STB Finance Docket No. 33388 

c s x CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTI ERN RAILWAY COMPANY - - CONTROL 

AND OPERATING LEASES/AGREEMENTS - - CONRAIL, INC. AND 
CONSOLIDATED RAIL CORPORATION 

MOTION OF THE AMERICAN SHORT LINE RAILROAD ASSOCIATION FOR LEAVE 

TO Li^TE-FILE A NOTICE OF INTENT TO PARTICIPATE 

The American Short Line Railroad Association (ASLRA) hereby requests that it 

be added to tha service list which was compiled by the Surface Transportation Board 

(STB) and published in Decision No, 21 in this proceeding, served August 19, 1997. 

ASLRA filer! its Not ' Intent to Paiticipate in this proceeHing with the STB 

prior to the filing deadline o; <-iU st 7, 1997, However, ASLRA inadvertently failed to 

provide a copy, as required, o Administrative Law Judge Leventhal and to each of the 

applicants' rspresentatives, ASLRA's representative was not included on the service 

list issued on August 19, 1997. 

ASLRA wishes to participate in this proceeding in order to file Comments on 

behalf of its 420 short .ine and regional railroad members by the due dato of October 

21. 1997 The proposed tran?^ction will have a significant effect upon ASLRA's 

membership, A total of more than 270 short line and regional railroad members of 

ASLRA connect with one or more of the parties (CSX, Norfolk Southern, and/or 

Conrail), 



Adding ASLRA to the service list at this time will not unduly complicate or delay 

this proceeding or its procedural schedule, ASLRA's Comments will provide the 

important perspective of small railroads, which will be affected by this proposed 

transaction in a significant way, for the STB's consideration. 

For these reasons, ASLRA hereby files this motion for leave to late-file its notice 

of intent to participate, and requests that the STB add the following to the service list in 

this proceeding as a Party of Record: 

Alice C. Saylor, VP & General Counsel 
1120 G. Street, N.W.; Suite 520 
Washington. D C, 20005-3889 

Represents: American Short Line Railroad Association 

Respectfully submitted, 

Alice C, Saylor, VP & GeJieral Counsel 
American Short Line Railroad Assn. 
r 2 0 G. Street, N.W., Suite 520 
Washington, D C. 20005-3889 
(202) 628-4500; Fax (202) 628-6430 

Date, August 26, 1997 

-2-



Certificate of Service 

I hereby certify that I have today served a copy of this Motion of the American 
Short Line Railroad Association for Leave to Late-File a Notice of Intent to Participate 
on all Parties of Record on the service list in this proceeding, including applicants' 
representatives, by first class U.S. mail, postage prepaid. 

Alice C. Saylor , / 

u 

'I 

Date: August 26, 1997 
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BEFORE THE 
SIIRFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 (Sub. No 

NYSEG-5 

AL'G 2 ? 1997 > 
CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK 

SOLTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 
- CONTROL AND OPERATING LEASES/AGREEMENTS ~ id 

CONRAIL INC. AND CONSOLID.ATED RAIL CORPORATICN 

PETITION OF NYSEG FOR WAIVER AND/OR CLARIFICATION 

AUG 2 7 tw WILLIAM A. MULLINS 
SANDRA L. BROV. ' 

TROUTMAN SANDERS LLP 
1300 I STRtET, N.W. 

SUITE 500 EAST 
WASHINGTON, D.C. 20005-3.514 

202 274-2950 (PHONE) 
202-274-2994 (FAX) 

ATTORN 1̂  i S FOR NEW YORK STATE ELECTRIC AND GAS 

August 22. 1997 



NYSEG-5 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 (Sub. No. .15) 

CSX C O R P O J I A T I O N ANiy CSX TRANSPORT.ATION, INC., NORFOLK 
SOU I HERN CORPORA I iON AND NORFOLK SOUTHERN RAILWAY COMPANY 

- C ON I ROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC . AND CONSOLIDATED RAIL CORPORATION 

PETITION OF NYSEG FOR WAIVER AND/OR CLARIFICATION 

As explained in its Description of .Anticipated Responsive Application, filed concurrently 

hereuith (NYSH(i-6). New York State HIectric and Gas ("NYSEG") is seeking trackage rights 

over certain lines ciirrentl> owned by Conrail in order to preserve the benefits and efficiencies 

that NYSEiG presently enjoys due to the tact that Conrail has the ability to serve all of NYSEG's 

origins and all cf its de.stinations. .As explained in N YSEG-6. these efficiencies and single-line 

benefits will be eliminated by the proposed transaclion without any corresponding benefit to 

NYSEG Pursuanl lo the procedure's adopled b> the Surface Transportaiion Board ("Board") in 

Decision ^ NYSEG hereby submits this Pelition for Waiver and/or Clarification of certain 

Board requiren- its applicable lo NYSEG's proposed responsive application. 

1. NYSEG requesls clarification that a responsive applicant seeking only trackage righis as 
a condition does not require historical documentation (.see 49 C.F.R. § 1105.8(b)(3)). 

l he legulations (49 C.F.R. § 1105.6(c)(4 ) and 1105.8(b)(3)).expressly exclude trackage 

righis applicalions from the class of transactions that normally require environmental and/or 

historical documentation. Notwithslanding the regulations, it is NYSEG's understanding that 

' Finance Docket 33388. C X Corporation and CS.X Transportation. Inc.. Norfolk 
Southern C 'orporaiion and Xorfolk .Southern Railway C 'ompany — C ontrol and Operating; 
Leascs/. X r̂ecnwnts — C 'onrail Inc and Consolidated Rail Corporati on, Decision No. 6 (STB 
served Mav 30. 1997). 



Decision No. 6 requires a responsive applicant who seeks trackage rights to file either a 

responsive environmental report or a verified staiement of no significant inipact. even ifthe 

responsix e trackage rights reque.st will be based upon information already contained within the 

overlying Railroad Control Application and the corresponding environ, lental documentation 

contained therein. Nothing contained within Decision No. 6. however, refers to whether or not 

the requirement to file an environmental report or a verified statement of no signifcant impact 

also requires a responsive applicant to comply with the historical documentation requirements 

contained at 49 C.F.R. § 1105.8(b)(3). Accordingly, ir. order to avoid uncertainty, NYSEG 

requests the Board to clarify that responsive applicants seeking only trackage rights are exempt 

from the requirement ci tiling historical documentation. 

2. Finally. NYSEG seeks waiver ofall requirements contained in 49 C.F.R. § 1180 for the 
inclusion of infonnation from "applicani carriers" in its responsive application. 

49 C.F.R. § 1180 requires that responsive applications include, among other things, 

certain infomiation respecting "applicani carriers." a term which includes "(ajpplicant, all 

carriers related to the applicant, and all other carriers involved in the transaction." 49 C.F.R. 

§ 1180.3(b). Responsive applicant. NYSEG. is nol a carrier. .Accordingly, a waiver from the 

provisions of 49 CF.R. § 1180 is necessary because NYSEG is a non-earner seeking a trackage 

rights condition on behalf of a suitable third-party carrier for the purpose of preserving the 

,>ingle-line benefits ue nou experience. NYSEG would prefer that such trackage rights be 

exercised by a Class I carrier, such as either CSX or NS.' Flowever. depending on the positions 

" In the event the Board grants NYSEG'-̂  responsive application and NYSEG selects 
either CSX or NS to be its rail serv ice provider, a waiver of the requirements contained within 49 
C.F.R. Part 1180 vvould be especially appropriate because all of the required infonnation would 
hav e already been provided by CSX and NS in the Ra: oad Control Application. 



taken by the rail carriers during settlement negotiations (assuming Applicants are willing to enter 

inlo such negolialions) or the conditions imposed by the Board with respect to any grant of 

merger authority. NYSEG, if its responsive application is granted by the Board, may find it 

necessary to enlist the services ofa suitable nevv carrier to operate the trackage rights requested. 

Because the identity of the trackage rights operator/recipient is thus pre.sently uncertain and may 

not be resolved when responsive applicalions are due, NYSEG may be unable to supply the 

information normally expected from applicant carriers in trackage rights proceedings, as 

specified in e.f:.. ̂  § 1180.6(a)(5) and 1180.6(b)(l )-(6). 

Rather than requiring "applicant carrier" information as part of NYSEG's responsive 

trackage rights application, the Board should require such information to be filed only if and 

when the Board grants NYSEG's responsive application and the selected carrier nominee is 

objected to by Applicants, al which poinl the suitability ofthe nominee could be determined by 

the Board in sub.sequent proceeding*;. If either CSX or NS is selected as the successful carrier, 

the Board could address any necessary inf jmation at the time a trackage rights pedtion or notice 

of exemption w as submitted to the Board. 

NYSEG's waiver request is identical to similar waiver requests sought by other non-

carrier entities wht) filed responsive applications in previous merger proceedings and granted by 

the Board. .SVf F inance Docket 32760. Union Pacific Cornoration. Union Pacific Railroad 

Company, arul .Mi.s.wuri Pacific Railroad Company - Control and Merger - Southern Pacific 

Rail Corporation. .Southern Pacific Transporiation Company. St. Louis Southwestern Railway 

Company. SP*. SI Corp . and The Denver and Rio Grande Western Railroad Ccnpany. Decision 

No. 12 (STB served Feb. 12, 1996)(decision granting waiver requests filed by IBP, Inc., 

Wisconsin Electric Power Tompany. Commonwealth Edison Company, Entergy Services, Inc, 



Arkansas Power & I ,ight Company, and Gulf States Utility Company). The decision in F.D. No. 

32760 constitutes strong precedent for granting the relief requested herein. 

Respectfully submitted, this 22"'' day of August, 1997. 

1 ' ' ^ , < ^ ^ ^ ^ ^ ^ ^ 

WILLIAM A. MLILLINS 
SANDRA L. BROWN 
TROUTM.AN SANDERS I LP 
13001 STREET, N.W. 
SUITE 500 EAST 
WASHINGTON, D.C. 20005-3314 
202 274-2950 (PHONE) 
202-274-2994 (FAX) 

ATTORNEYS FOR NEW YORK STATE 
ELECTRIC AND GAS 



CERTIFICATE OF SERVICE 

! herebv certify that a true copy of the foregoing "Petition for Waiver and'or Clarification 

of New \'ork Stale Electric and Gas" (NYSEG-5) was served this 22!iday of August, 1997, by 

facsimile transmission to Applicants' representatives, to all other persons on the Restricted 

Serv ice List in this proceeding and to Judge Leventhal. 

âpara L. Brov 
Attomev for NeW York State Electnc & Gas 
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BEFORE THE 
SURFACE TRANSPORTATION 

fly 
BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOU':"HERN CORPORATIOII AND 
NORFOLK SOUTHERN RAILWAY 
COMPANY CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRA.IL, INC, 
AND CONSOLIDATED RAIL CORPORATION 

MAIL 
IV*flfimcfrj|..ni 

Finance Docket 33388 

PETITION O:? THE 
STATE OF NEW YORK 

FOR WAIVER 

THE STATE OF NEW YORK BY AND 
THROUGH ITS DEPARTMENT OF 
TRANSPORTATION 

JF COUNSEL: 

Slover Sl L o f t u s 
1224 Seventeenth S t r e e t , NW. 
Washington, D.C. 20036 

By: W i l l i a m L. Slover 
K e l v i n J. Dowd 
Jean M. Cunningham 
Slover & L o f t u s 
1224 Seventeenth -"treat, N.W. 
Washington, D.C. ;0036 
•202) 34.-7170 

Dated: August 22, IS 97 Attor n e y s and Pr a c t i o n e r s 



NYS-04 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAIi^WAY 
COxMPANY — CONTROL AND OPERATING 
LEASES/AGREEMENTS -- CONRAIL, INC. 
AND CONSOLIDATED RAIL CORPORATION 

Finaace Docket No. 333! 

PETITION CF THE 
STATE OF NEW YORK 

FOR WAIVER 

Pursuant t o Decision Nc. 12 i n t h i s proceeding, served 

J u l y 23, 1997, the State of New York, a c t i n g by and through i t s 

Department of T r a n s p o r t a t i o n ("New York"), hereby submits t h i s 

P e t i t i o n f o r Waiver of c e r t a i n '"d r e g u l a t i o n s otherwise 

a p p l i c a b l e t o the submission of re' ̂ onsive a p p l i c a t i o n s . 

1. F i r s t , Nevv York requests wai ver of a l l r e q u i r e ­

ments of 49 C.F.R. Part 1180 which c a l l f o r the i n c l u s i o n of 

i n f o r m a t i o n from " a p p l i c a n t c a r r i e r s " i n i t s responsive a p p l i c a ­

t i o n . 

As explained i n the D e s c r i p t i o n of A n t i c i p a t e d Respon­

s i v e A p p l i c a t i o n f i l e d cont€^mporane. u s l y h e r e w i t h , New York 

expects t o seek trackage r i g h t s over c e r t a i n l i n e segments owned 

by C o n r a i l , and concurrent trackage r i g h t s over others c u r r e n t l y 

operated by C o n r a i l t h a t also are su b j e c t s of t i e A p p l i c a t i o n , on 

behalf of a r a i l c a r r i e r other than A p p l i c a n t s . New York i t s e l f 



i s not a c a r r i e r , and l i k e i y w i l l not be i n a p o s i t i o n t o i d e n t i ­

f y t he trackage r i g h t s o p e r a t o r / r e c i p i e n t a t l e a s t u n t i l the 

p o s i t i o n s of other r a i l r o a d p a r t i e s are f i n a l i z e d and/or the 

Board renders a f i n a l decision, on the m e r i t s of the A p p l i c a t i o n 

and any r e l a t e d c o n d i t i o a s . Because the p r o s p e c t i v e tenant 

c a r r i e r i s not yet known, and may not be known when responsive 

a p p l i c a t i o n s are due on October 21, i997,- New York i s and may 

remain unable t o supply the informaclon normally expected from 

a p p l i c a n t c a r r i e r s i n trackage r i g n t s proceedings. See, e.q. 49 

C.F.R. Part 1180.6(a)(5) and ( b ) ( l ) - ( 6 ) . 

Rather than r e q u i r i n g " a p p l i c a n t c a r r i e r " i n f o r m a t i o n 

as p a r t of New York's responsive a p p l i c a t i o n , the Board should 

r e q u i r e such ,information t o be f i l e d o n l y i f and when New York's 

c a r r i e r nominee i s objected t o by A p p l i c a n t s , a t which p o i n t the 

s u i t a b i l i t y of the nominee could be determined by the Board i n 

subsequent proceedings. The Board and i t s predecessor have 

granted s i m i l a r r e l i e f i n analogous circumstances i n p r i o r 

r a i l r o a d mergers, and l i k e w i s e should do so here. See F.D. No. 

327 6 0, Union P a c i f i c C o r p o r a t i o n , I't A l . -- C o n t r o l and Merqer --

jQuthern P a c i f i c R a i l C o r p o r a t i o n , Et A l . , Decision No. 12 served 

February 15, 199 6 a t 4; F.D. No. 3 2 549, B u r l i n q t o n Northern I n c , 

and B u r l i n q t o r . Northerr. R a i i r o a d Company -- C o n t r o l and Merqer --

Santa Fe P a c i f i c Corporation and The Atchison, Topeka and Santa 

'Noching i n the Board's r e g u l a t i o n s prevents the Board from 
c o n d i t i o n i n g approval of the primary a p p l i c a t i o n on the A p p l i ­
cants' agreement t o grant trackage r i g h t s t o any s u i t a b l e r a i l 
c a r r i e r designated by New York, r a t h e r than t o a s p e c i f i c r a i l ­
road . 
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Fe Railwav Company, Decision No. 15 served A p r i l 20, 1995. 

2. Second, New York requests waiver of the six-month 

p r e - n o t i f i c a t i o n requirement f o r a p p l i c a t i o n s r e q u i r i n g prepara­

t i o n of an environmental impact statement. 49 C.F.R. Part 

1105.10(a) ( 1 ) . 

Ih the o r d i n a r y course, trackage r i g h t s a p p l i c a t i o n s 

are w h o l l y exempt from environmental and h i s t o r i c impact r e q u i r e ­

ments. See 49 C.F.R. Part 1105.6(c)(4) and 1105.8(b)(3). While 

i n t h i s case the Board has provided f o r the p o s s i b i l i t y t h a t a 

responsive environmental r e p o r t may pp necessary under c e r t a i r . 

circumstances,- a p p l i c a t i o n of the six-month p r e - n o t i f i c a t i o n 

r u l e i s so i n c o n s i s t e n t w i t h the s t r u c t u r e of the pr o c e d u r a l 

schedule t h a t compliance e f f e c t i v e l y would be imp o s s i b l e . I n 

a n t i c i p a t i o n of the a c t u a l f i l i n g of i t s responsive a p p l i c a t i o n , 

and c o n s i s t e n t w i t h the Board's d i r e c t i v e , ' New York w i l l con­

s u l t w i t h the Board's Section ot Environmental A n a l y s i s i n order 

t o determine whether the trackage r i g h t s t o be sought r a i s e any 

prospect of a s i g n i f i c a n t e n v i r o r m e n t a l impact. I n accordance 

w i t h analogous precedent, these c o n s u l t a t i o n s should be deemed t o 

s a t i s f y the e r s t w h i l e requirements of 49 C.F.R. Part 

1105.10(a)(1). See F.D. No. 32760, supra Decision No. 12 a t 4. 

'See Decision No. 12 served J u l y 23, 1997 a t 20 

'Id. 
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WHEREFORE, f o r good cause shown, New York requests t h a t 

the Board g r a n t the waivers described h e r e i n . 

R e s p e c t f u l l y submitted, 

THE STATE OF NEW YORK BY AND 
THROUGH ITS DEPARTMENT OF 
TRANSPORTATION 

OF COUNSEL: By: W i l l i a m L. SlovejF-n/ 
Ke±vin J. Dowd ' 
Jean M. Cunninghanf 

Slover & Lo f t u s Slover & L o f t u s 
1224 Seventeenth S t r e e t , NW. 1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 Washington, D.C. 20036 

Dated: August 22, 1997 Attorneys and P r a c t i o n e r s 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t on t h i s 22nd day of August, 1997, 

I caused copies of the f o r e g o i n g e t i t i o n t o be served by hand 

upon the f o l l o w i n g : 

Dennis G. Lyons, Esq. 
Arnold & P o r t e r 
555 12th S t r e e t , N.W. 
Washington, D.C. 20004 

Samuel M. Sit^r;, J r . , Esq. 
Steptoe fi. Johnson 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036 

The Honorable Jacob Leventhal 
Federal Energy Regulatory Cominission 
888 F i r s t S t r e e t , N.E. 
S u i t e I I F 
Washington, D.C. 20426 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
S u i t e 600 
1300 19th S t r e e t , N.W. 
Washington, D.C. 20036 

Richard A. A l l e n , Esq. 
Zuckert, Scoutt i< Rasenberger, L.L.P. 
888 17th S t r e e t , N.W. 
Washington, D.C. 20006-3939 

and by f i r s t c i a s s U.S. m a i l , postage p r e p a i d , on a i l other 

p a r t i e s of r e c o r d . 

K e l v i n J 
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BEFORE THE 
StJRFACE TRANSPORTATION BOARD 

VRE-5 

Finance Docket No 33388 , 

CSX CORPORATION AND CSX TRANSPORTATION, INC , NORFOLK SOUTHERN 
CORPORATION AND NORFOIiC SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

Finance Docket No 33388 (Sui^Mo il) 

NORTHERN VIRGINL\ TRANSPORTAI '.ON COMMISSION AND 
POTOMAC AND RAPPAHANNOCK TRANSPORTATION COMMISSION 

- OPERATING RIGHTS --
LINES OF CSX TRANSPORFATION. INC , NORFOLK SOUTHERN 

RAILWAY COMPANY AND CONSOLIDATED RAIL CORPORATION 

PETITION ¥ 0 ^ CLARIFICATION OR WAIVER OF NORTHERN VIRGINIA 
TRANSPORTATION COMMISSION AND POTOMAC AND 

RAPPAHA^nvOCK TRANSPORTATION COMMISSION 

Stephen A. Maclsaac 
Deputy Covuity Attomey 

Prince William County 
One County Complex Court 
Prince William, V A 22192 
(703) 792-6620 

Kevin M. Sheys 
Thomas Lawrence III 
Thomas J Litwiler 
Edward J. Fishman 

Oppenheimer Wolff & Donnelly 
1020 Nineteenth Street, N.W. 
Suite 400 
Washington, D C. 20036 
(202) 293-6300 

Counsel for North-fn Virginia Transportation 
Commission arJ Potomac and Pappahannock 
Transportation Commission 

Dated. August 22, 1̂ 97 



VRE-5 
BEFORE THE 

SURFACE TRANSPORT,\TION BOARD 

Finance Docket No 33388 

CSX CORPORATION AND CSX TRANSPORTi* "nON. INC , NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY 

~ CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

Finance Docket No 33388 (Sub-No. 37) 

NORTHERN VIRGINIA TRANSPORTATION COMMISSION AND 
POTOMAC AND RAPPAHANNOCK TRANSPORTATION COMlvL SSIOW 

. OPERATING RIGHTS -
LINES OF CSX TRANSPORTATION, INC , NORFOLK SOUTHERN 

RAILWAY COMPANY AND CONSOLIDATED RAIL CORPORATION 

PETmON FOR CLARIFICATION OR WAIVER OF NORTHERN VIRGINIA 
TRANSPORTATION COMMISSION AND POTOMAC AND 

RAPPAHANNOCK TRANSPORTATION COMMISSION 

Pursuant to 49 CF R. § 1180 4(f) and Decision Nos. 6 and 12 herein, served on May 30, 

1997 and July 23, 1997, respectively, tt̂ 'tn Virginia Transportation Commission and Potomac 

and Rappahannock Transportation Coi u.jssion (collectively, the "Commissions"), co-owners of 

Virginia Rai' ay Express ("VRE"), hereby submit this petition for clarification that certain 

conditions to be sought by the Ccmmissions in connection with any Surface Transportation Board 

approval ofthe Primary Application herein do not require the filing of a responsive appUcation 

under 49 C F.R. § 1180 4(dX4) Altematively, the Commissions request clarification or waiver of 

certain informational requirements contained in the Board's Railroad Consolidation Procedures, 

49 C F.R. § 1180, which would otherwise govem the respons. e appl"-ation filed in this 

proceeding by thc Commissions 



VRE is a commuter railroad which operates 26 passenger trains per weekday between 

Washington, DC and Fredericksburg and Manassas, Virginia over approximately 90 route nules of 

rail line owned by CSX Transportation, Inc ("CSXT"), Norfolk Southem Railway Company 

("NSR") and Coi soUdated Rail Corporation ("ConraU"), all Primary Applicants herein. As is 

explained more ftilly m the Description of Anticipated Responsive Application (VRE-4) filed 

concurtenUy herewith, the Commissions intend to seek operating rights for VRE commuter trains 

on certain CSXT, NSR and Conrail rail lines as a condiuon to any approval ofthe Primary 

Application. 

Because the commuter raU operating rights which the Commissions will seek would net 

normally require Board authorization or approval, '. e Commissions do not believe that a 
9 

responsive appUcation is required to seek those rights as conditions in this proceeding. The 

Commissions request that the Board confinn this understanding. If a responsive appUcation is 

required, the Commissions beUeve that certain infoî nation and daU required by the Board's 

Railroad ConsoUdation Procedures would not materially assist the Board or other parties in 

evaluating such an appUcatw and would be an undue burden to prepare. The Commissions 

would thus request that the Board waive or clarify those infomiation requirements in the manner 

suggested below. 

1. fp*" Responsive AppUcation 

The Boaid's Railroad ConsoUdation Procedures provide that a responsive appUcation is 

necessary where the reUef or condition sought in response to a Primary AppUcation would require 

Board authorization if accompUshed voluntarily outside ofa control or merger context: 

Responsive applications include inconsistent appUcations inclusion 
applications, and any other aflfirmative reUef that requires an 
appUcation, petition, notice, or any other fiUng to be submitted •o 



the Board (such as trackage rights, purchases, constructions, 
operation, pooUng, terminal operations, abandonments, and other 
types of proceedings not otherwise covered). 

49 C F R § 1180 3(h) (as revised by R̂ iirQad Consolidation Procedures - Modification of Fee 

Policy. Ex Parte No 556 (STB served March 4, 1997 and May 5, 1997)) Decision No. 12 in this 

proceeding likewise provides that descriptions of responsive appUcations "must state that the 

commenting railroad intends to file an appUcation seeking affirmative reUef that requires an 

appUcation to be filed vnth the Board (e.g., divestiture, purchase, trackage rights, inclusion, 

construction or abandonment) ." Decision No. 12 (STB served July 23, 1997) at 20.' 

Phrased diflerently, where the Board would not otherwise have jurisdiction over the transaction 

encompassed within a proposed condition, a responsive appUcation is not necessary. 

Here, the Commissions will seek operating rights on rail Unes ofCSXT, NSR and Conrail 

for purposes of conducting commuter rail operations. Under the ICC Termination Act of 1995 

("ICCTA"), Pub.No 104-88, 109 Stat 803, the Board "do'?s not have jurisdiction under this 

part over mass transportation provided by a local govemmental authority " 49 U.S.C. 

§ 1050UcX2) The terms "local govemmental authority" and "mass transportation" are defined in 

Section 10501(cXlKA) and (B), respectively, largely by cross-reference to 49 U.S.C. § 5302(a). 

The definitions in Section 5302(a), in tum, plainly encompass the Commissions as "local 

The recent revisions to the raikoad consoUdation fee poUcy confirm this relationship between 
responsive appUcations and transactions normally requiring Board approval by providing that 
"[t]he fee for any other types of respt .isive appUcations [U^ that are not inconsistent 
appUcations] is the fee for the particular type of proceeding set forth in 49 CFR 1002.2(0 " 
49 C.F.R. § 1180.4(dX4Xu) 



govemmental authorities" and encompass the commuter rail service provided by VRE as "mass 

transportation "̂  

The Conference Report accompanying the ICCTA explained that Congress "change[d] thc 

sutement of agency jurisdiction [in new Section 10501] to reflect curtaiUnent of regulatory 

jurisdiction in areas such as passenger transportation," and fimher explained that "local 

govemmental authorities are to be excluded fi-om economic regulation (rates, fares, entry and 

exit) under the amended statute." H.R. Corf Rep No. 422, 104th Cong., 1st Sess. 167, 184.' In 

decisior̂ s issued since enactmei.: ofthe ICCTA, the Board has acknowledged the absence of 

jurisdiction under Section 10501 over commuter rail operations. See Commuter Rail Division of 

the Reponai Tr̂ sportation Ai.thnrity nf Northeast lUinois. d/b/a Metra - E?«yjCtiaiL^-a^"^ 

FUing ReQuirê >ents, No 41506 (STB se-'ed March 29, 1996). 

Even b.:forc ICCTA's passage, the Interstate Commerce Comniission had consistenUy held 

that grants of "trackage rights" to govemmental transporution authorities fcr commuter raU 

operations were not subject to the agency's jurisdiction and did not require ICC approval Qnngs 

rnuntv TransD -- F.xemnt - Atchî ôn T & S.F. Rv. Co.. 10 I C.C.2d 78, 90 J 994); Southgm 

^ 49 u s e. § 5302(aX )̂ provides that "local govemmental authority" inc'udes a poUtical 
subdivision ofa sute, in authority of at least one state and a pubUc corporation, board, or 
commission estabUshed under the laws ofa state, 4y U.S.C. § 5302(aX7) defines "mass 
transportation" as "transportation by a conveyance tiiat provides regular and continuing 
general or special transportation to the public, but does not include schoolbus, charter or 
sightseeing transportation." 

' In describing the Senate's prior, simUar version of the legislation, the Conference Report 
stated that "[t]he Bob. ""'s raU jurisdiction would be Umited to fi-eight transportation, because 
raU passenger transportation today [other tiian Amtrak] is now purely local or regional in 
nature and should be regulated (ifat aU) at that level." H.R. Conf. Rep. No. 422, 104th 
Cong., 1st Sess 167, 



Pac Transp Co - Aban - L A Countv. CA. 9 I C C.2d 385, 391-392 (1993); SSS alSS L2§ 

Angeles Cou nty Transportation Commission Petition for Exemption - Acquisition from Union 

Pacific RaUroad Companv. Finance Do ' et No 32374, al (STB served July 23, 1996).* 

Particularly given the reinforcement ofthis law by the ICCTA, tiie Commissions beUeve that their 

request for commuter raU operating rights on raU Unes ofCSXT, NSR and ConraU would not 

otherwise require Board authorization and therefore need not be the subject ofa responsive 

application herein. 

The Commissions thus respectfiiUy request that the Board clarify that the Commissions are 

not required to file a respcnsive application in this proceeding. If this request is granted, the 

Commissions wiU pursue their anticipated request for conditions in their comments and 

evidemiary submission due on October 21, 1997. 

2. Market Impact Analvses 

Ifthe Board denies the foregoing request and requires the Commissions to file a 

responsive appUcation, the Commissions altematively seek waiver ofthe informational 

requirements of 49 C F R § 1180.7, so that they wUi not need to provide market impact analyses 

in c innection with their responsive appUcation. As the regulation itself makes clear, these 

analyses relate to freight traflBc and competitive considerations, and would not be relevant to the 

commuter rail operating conditions that the Commissions intend to seek ' A requirement that the 

* These decisions reUed in part on the intrastate nature of the particular commuter raU 
operations at issue Any distinrtion between ijitrasute and interstate rai! passenger sei ,̂ ces 
was eliminated by the i'CCTA. 

' Sss 49 C F R § 1180 7 ("[A]ppUcants shall submit analyses of the impacts of the proposed 
transaction - both adverse and beneficid - on inter- and intramodal competition for freight 
surface transportation in the regions affected by the transaction . . . ."). 



Commissions provide such information would be burdensome and conftising, and would not assist 

tiie Board and other parties in evaluating the merits of tiie Commissions' responsive application. 

Waiver ofthe information specified in Section 1180.7 is reasonable and appropriate under the 

circumstances. 

3. E>efinition of "Applicant Carriers" 

49 C F R. § 1180 3(b) defines "appUcant carriers" to include the "[a]ppUcant, aU 

carriers related to the appUcant, and aU other carriers involved in the transaction" (emphasis 

omitted) VRE seeks clarification or waiver of Section 1180.3(b) to exclude the Primary 

Applicants from tiie definition of "appiicant r̂ n̂ers," so tiiat tiie Commissions wUl not need to 

provide separate mformation on the Primary AppUcants in connection with the responsive 

^pUcation. Provision of such information would be burdensome to the Commissions and would 

not materiaUy assist the evaluation of the responsive appUcation. Furthermore, suflBcient 

information regarding the Primary Applicants should akeady be avaUable in the Primary 

AppUcation 

The Board and its predecessor have consistently granted prior requests for simUar 

waiver or clarification. F g , I.Inipn Pacific Corporation. Union Pacific Railroad Company and 

Missouri Pacific Ra. i Companv - Control and Merger - Southem Pacific RaU Con)QratiQn, 

Soutiiem Pacific Transportation Companv. St. Louis Southwestem RaUwav Company. SPCSL 

Corp. and The I>inver and Rio Grande Westem Railrpad Company. Finance Docket No. 32760, 

Decision No. 14 (STB served Febmary 15, 1996) at 3; Union Pacific CogK r̂ation. Union Pi cific 

Railmad Company and Missouri Pacific RaUroad Companv - Control - Chicago and North 

Westem Holdings Com and Chicago and North Westem Transportation Company. Finance 



Docket No 32133, Decision No 7 (ICC served June 8, 1993) at 1 Such reUef is warranted here 

as weU. 

WHEREFORE, tiie Commissions respectfiiUy request that tiie Board determine that a 

responsive appUcation is not required for tiie commuter rail operating conditions which the 

Commissions anticipate seeking here, or altematively tiiat tiie Board grant waiver or clarification 

ofits RaUroad ConsoUdation Procedures as specified above. 

• RespectfiUly submitted. 

Stephen A. Maclsaac 
Deputy County Attomey 

Prince WUUam County 
One County Complex Court 
Prince WUUam, VA 22192 
(703) 792-6620 

Kevin M. Sheys 
Thomas Lawrence ID 
Thomas J. Litwiler , 
Edward J. Fishman 

Oppenheimer Wolff & DonneUy 
1020 Nineteenth Street, N.W. 
Suite 400 
Washington. D C 20036 
(202) 293-6300 

Counsel for Northem Virginia Transporution 
Commission and Potomac and Rappahannock 
Transportation Commission 

Dated; August 22, 1997 



CERTPTCATF. OF SERVICE 

I hereby certify- tiiat on this 22nd day of August, 1997, a copy of tiie foregoing 

PeUtioo for Clarification or Waiver of Northem Virginia Transportation Commission and 

Potomac and Rappahannock Transporution Commission ( /̂RE-5) was served by first class 

maU, postage prepaid, upon Administrative Law Judge Jacob Leventiiai ano aU Parties of Record 

on the Service List 

Kevin M. Sheys 

•WDC: mievOI U1/97 
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SE KCF ANT W WISE 
\X ILI IAM F. DEWART. IR 
AUDREI COOPER 

BRANCH, WISE, DEWART COOPER 
AHORNEYS AND COUNSELORS AT LAW 

6 5 WEST BROAD STREET 

ROCHESTER, NEW YORK 14c.4-2293 

7IH .S-tB «42<S 

OH Jul 

August 21, 1997 

Public H«oofd 
Ml. Vemon A Williams . 
Secretarv' ' L 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423-0001 

RE STB Finance Docket No. 33388 (Sab - Na 39) CSX Corporation and CSX 
Transportation In:., Norfolk Southem Corporation and NoHiblk Southem 
Railivay Company - Control and Operating leases/Agreements - Conrail, Inc. 
and Consolidated Rail Cinw ration (Livonia, Avon & Lakeville Railroad 
Corporation) 
(LAL FUe No. 9957) 

Dear Secretary Williams: 

For tiling in your office we enclose the original and twenty-five (25) copies of the following 
both dated August 21, 1997 on behalf of the L,\L: 

1 LAL - 2 DESCRIPTION OF ANTICIPATED RESPONSIVE APPLICATIC ' AL 

2 LAL - 3 PETITION OF LAL FOR CLARIFICATION OR W.AIVER 

Kindly arrange > have the enclosed extra copy of this Ie** stamped as "Received" and 
retumed to me in the retum envelope attached Should you have any fijrther questions with respect to 
the foregoing or the enclosures please contact me. 

Sergeant W Wise, Counsel 
LALRR 

SWW/ds 



^A>-^^.'^AL-3 
BEFORE THE •'<:- ' ' 0 ^ ^ ^ > 

SURFACE TRANSPORTATION BOARD 

( 
Finance Docket No 33388 

CSX CORPORATION ANDCSX TRANSPORTATION, INC , NORFOUC S6lJtiieRN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMP.ANY 

- CONTROL AND OPERATION LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

Finance Docket No .̂ 3388 (SuVKo^) 

LIVONIA, AVON & LAKEVILLE RAILROAD CORPORATION -
PURCHASE - LINE OF CONSOLIDATED RAIL CORPORATION 

PETITION OF LIVONIA, AVON & LAKEVILLE RAiLROAD CORPORATION 
FOR CLARIFICATION OR '>VAIVER 

Sergeant W Wise, Esq 
Livonia, A'.on & Lakeville Ilailroad Corporation 
5769 Sweeteners Boulevard 
P O Box 190-B 
Lakeville. NY 1448C 
(716) 346-2090 

Dated August 21, 1997 

Counsel for Livonia, Avon & Lakeville 
Railroad Corporation 



LAL-3 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Finance Do*:ket No 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC , NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOLTHERN RAILWAY COMPANY 

- CONTROL AND OPERATION LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

Finance Docket No 33388 (Sub-No 39) 

LIVONIA, AVON & LAKEVILLE R.AILROAD CORPORATION -
PURCHASE - LINE OF CONSOLIDATED RAIL CORPORATION 

PETITION OF LIVONIA, AVON & LAKEVILLE RAILROAD CORPORATION 
FOR CLARIFICATION OR WAIVER 

Pursuant to 49 CFR § 1180 4(t) and Decision Nos 6 and 12 herein, served on May 

30, 1997 and July 23, 1997, respectively. Livonia, Avon & Lal:eville Raiiroad Corporation ("LAL") 

hereby submits this petition for clarification or waiver of certain requirements of ths Board's Railroad 

Consolidation Procedures, 49 CFR § 1180. which might otherwise apply to the responsive 

application which LAL expects to file in this proceeding on or before October 21.1997 

LAL is a class Ul railroad which owns and operates approximately 30 miles of rail line between 

Chili, New York, immediately south of Rochester, and Lakeville, New York LAL also separately 

opera" • approximately 3S miles of trackage betvveen Hammondsport. bath and Wayland. New Yo^k 

owned by the Steuben County Industrial Development Authority As is more fully explained in LAL's 

Description of Anticipated Responsive Application (LAL-2), filed concurrently herewith, LAL expects 

that it will file a responsive application seeking to acquire from Consolidated Rail Corporation 

("Conrail") approximately three-quarters of a route mile of trackage constituting Conraii's Genesee 



Junction yard in Chili, New .York That yard is composed of three tracks and is utilized to interchange 

traffic between LAL and Conrai! 

LAL believes that certain informaiion and data required by the Board's Railroad 

consolidation procedures would not materially assist the Board or other parties in evaluating LAL's 

re.sponsive application, and that preparation of such information would be unduly burdensome on LAL. 

LAL thus respectfiilly requests that the Board waive or clarify those infomiation requirements in the 

following mmner 

I . Minor Transaction LAL seeks clarification that its anticipated respcnsive 

application involves a "minor" transaction as defined in 49 C f R sj 1180 2(c) The B^mtd's 

regulations previously provided a rebuttable presumption that responsive applications which were not 

major transactions were considered significant transactions Fomier 40 CFR § 1180 4(dX4Xii) 

(1996), see also 49 CFR § 1180 4(dX4Xiv) The Board recently cMminated that presumption, 

specifically noting that "under current Board practice, responsive applications may also be found to be 

minor transactions " Railrpad Consolidation Procedures - Modification of Fee Policv. Ex Parte No. 

556 (S I B served March 4, 1997) at 3 A responsive application proposing a minor transaction must 

contain the infomiation specified in 49 CFR § 1180 6(a) and the operational data required by 49 

CFR § 1180 8(b) Significant transactions require additional information, including market analyses 

(49 C.F.R. § 1180 7). more detailed operational data (49 CFR § 1180 8(a)) and information relating 

to corporate ownership, fimction and relationships (49 CFR § 1180 6(c)) 

The responsive application that LAL anticipates filing clearly is not a major transaction, 

because it does not involve the control or merger of two or more Class I railroads It is therefore 

necessarily either a significant transaction or a minor transaction 49 CF R. § 11 '̂ 0 2(a). (b) and (c) 

Section 1180 2(h) provides that a significant transaction is one of national or regional transportation 



significance, and that a trans;iction is not significant ifit clearly will not have any anticompetitive 

effects Here, LAL seeks to acquire less than one mile of yard trackage ft-om Conrail That trackage is 

ased today solely to conduct interchange between LAL and Conrail. and Las no oi ;.e shippers The 

proposed icquisition will allow LAL to interchange traffic with a second rail carrier, and thus clearly 

will have no anticompetitive effect Given the limited scope ofthe relief which it intends to seek LAL 

believes its anticipated responsive .ipplication shoula considered a minor transaction. 

The Board has previously granted similar requests involving more extensive responsive 

applications than that contemplated by LAL here Union Pacific Corporation. Union Pacific Railroad 

Company and Missouri Pacific Railroad Company - Control and Merger - Southem Pacific Rail 

Corporation. Southem Pacific Transportation Compan>. St Louis Southwestem Railway Company. 

SPCSL Corp and The Denver and Rio Grande Westem Railroad Company. Finance Docket No 

32760 ("UP̂ SP"), Decision No 13 (STB served February 15, 1996) at 3 (responsive applicat ons 

involving n̂ quests for uackage rights on 375 miles and 178 miles of line found to be "minor"); UP/SP, 

Decision No 14 (STB served February 15. 1996) at 5 (responsive application involving request for 

approximately 350 mile J of trackage rights found to be "minor") The Board should make a similar 

finding with respect to LAL "s anticipated responsive application herein. 

2. Definition of "Applicant carriers" 

49 C F R § 1180 3(b) defines "applicant carriers" to include the "[a]pplicant, all 

carriers related to the applicant, and all other carriers involved in the transaction" (emphasis omitted) 

LAL seeks clarification or waiver of Section 1180 3(b) to exclude the Primary Apj-licants from the 

definition of "applicant carriers," so that LAL will not need to provide separate information on the 

Pnmary Applicants in connection with its responsive application Provision ofsuch infon iation would 

be burdensome to LAL and would not materially assist the evaluation of LAL's responsive application 



Furthermore, sufficient information regarding the Primary Applicants should already be available in the 

Primary Application 

The Board and its predecessor have consistently granted prior requests for similar 

waivers or clarification E g UP/SP. Decision No 14 at 3, Union Pacific Corporation. Union Pacific 

Railroad Company and Missouri Pacific Railroad Company - Control - Chicago and North Westem 

Holdings Corp and Chicago and North Eastem Transportation Company. Finance Docket No 32133, 

Decision No 7 (ICC served Jun ̂  8, 1993) at 1 Such relief is warranted here as well 

WHEREFORE. LAL respectfijily requests that the Board grant waiver or clarification 

ofits Railroad 'Consolidation Procedures to the extent specified above 

Respectfijily submitted. 

Dated August 21, 1997 

Sergeant W Wise, Esq 
Livonia, Avon & Lakeville Railroad Corporation 
5769 Sweeteners Bouievard 
PO Box 190-B 
Lakeville, NY 14480 
(716)346-2090 

Counse! tbr Livonia, Avon & Lakeville 
Railroad Corporatio 
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CERTIFICATE OF SEKVICE 

I hereby certify that on this 21* day of August, 1997, a copy of the foregoing Petition 

of Livonia, Avon & Lakeville Railroad Corporation for Clarificstion or Waiver (LAL-3) was 

served by first class mail, postage prepaid, upon 

Dennis G Lyons, Esq 
Amold & Porter 
555 12'̂ Street, N W 
Washingtcn. DC 20004-1202 

Richard A Allen, Esq 
Zuckert, Scoutt & Rasenberger, L L P 
888 Seventeenth Street, N W 
Suite 600 
Washington, DC 20006-3939 

Paul A Cunningham, Esq 
Harkins Cunningham 
1300 Nineteeiuli Street. N W 
Suite 600 
Washington, DC 20036 

Hon Jacob Leventhal 
Admimstrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street. N E . Suite IIF 
Washington. DC 20426 

Sergeant W Wise 
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Before The 
SURFACE TRANSPORTATION BO 

Washington, D.C. 

Finance Docket No. 33388 (HiiljpTiii na) 

CSX Corporaiion and CSX Transportation Inc., 
.Norfolk Southem Corporation and 

Norfolk Southern Railway Company 
-- Conlroi and Operating Leases/Agreements --
Conrail Inc. and Con.sohdaied Rail Corporation 

Petition for Waiver and Clariflcation of 
Railroad Consolidation Procedures, Submitted by 

the New York City Econoinic Development Corporation 

The New York Cily Economic Developmeni Corporaiion ("NYCEDC"), 

pursuant lo 49 C.F.R. §§ 1110.9 and 1180.4(f), petitions the Surface Transporiation 

Board for an Ordrr waiving and claiifying certain requiremenls of the Railroad 

Consolidalion '̂'•'̂ cedures (49 C.F.R. Part 1180) which are applicable lc the responsive 

application that NYCEDC intends to file in this proceed.ng. 

D'scussion 

NYCEDC seeks relief similar to the relief granied lo the Applicants' in the 

Board's Decision No. 7 in this proceeding, served on May 30. 1997 ("Decision No. 7"). 

* CSX Corporaiion and CSX Transportaiion, Inc., and lheir wholly owned 
subsidiaries, are referred to collectively as CSX. Norfolk Southern Corporaiion and 
Norfolk Southern Railway Company, and their \v*iu 'y owned subsidiaries, are referred 
to collectively as NS. Conrail, Inc. and Consolidatea Hail Corporation, and lheir wholly 
owned subsidiaries, are referred lo collectively as Conrail. CSX, NS, and Conrail are 
referred lc colleelively as the Applicants. See Finance Docket No. 33388, Decision No. 
7, slip op. dl 1 & n. l (served May 30. 1997). 
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In that Decision, the Board granted the request of the Applicants for waiver and 

clarificalion of certain requiremenls oflhe Railroad Consolidalion Procedures. As was 

true under the circumslances described by the ' pplicanls, the informaiion wilh respect 

10 wnich NYCEDC Geeks a waiver and clarificalion of .he filing requiremenls is not 

necessary lo enable the Board to reach a decision on the relief that NYCEDC seeks. 

(1) Definition of "Applicant" The Railroad Consolidalion Procedures define 

"applicants" as "|tlhe parties initiating a transaction." 49 C.F.R. § 1180.3(a). In its 

responsive application, NYCEDC will seek lo acquire irackage ighls over one or more 

of Aoplicants' lines of railroad and assignment oflhe righis of Conrail over the lines of 

Metro-North Com.muier Railroad Company ("Melro-North"), wilh the righl to 

interchange wilh all carriers that access Albany. New York. See Descriplion of 

Responsive Application lo be Filed by the New Ycrk Cily Economic Development 

Corporaiion (:<JYC-2), filed concurrently wilh this Petition. NYCEDC seeks these 

irackage righis and interchange righis on behalf of a neutral third party rail carrier that 

11 anticipates will operaie the lines. NYCEDC seeks waiver and clarification lhat only 

NYCEDC will be the "app lU" for purposes of ils responsive application. NYCEDC 

specifically seeks to exclude > .ner agencies, deparlmenis, or inslranienialilies oflhe 

Cily of Ne'v York from this definilion. because the Cily will nol be providing lhe rail 

services over the subjeci lines Ihrough such olher agencies, departments, or 

inslrumenlalilies. This requesi is similar lo relief granted lo the primaiy Applicants in 

this case. See Decision No. 7 al 5. 

(2) Definition of "Applicani Carriers" The Railroad Consolidation 

Procedures define "applicani carriers" as including "applicani, all carriers related lo the 

applicani, and all olher carriers involved in the iransaclion." 49 C.F.R. § 1180.3(b). 
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NYCEDC requests that the Board exclude the Applicants from this definition, because 

informaiion about the Applicants' plans is already available from the Applicants 

themselves in the Primary Application, and NYCEDC's provision of this information 

would be burdensome and unnecessary for full evaluation ofils responsive application, 

NYCEDC also requesls lhat the Board exclude Metro-North from this definition, because 

NYCEDC is noi in a posiiion to reasonably obtain informaiion about Metro-North. 

(3) Information Regarding the Applicants Under49 C.F.R. § 1180.3(j)(6). the 

defii ition of "transferor" applies lo the Applicams and Metro-North, from whom 

Irackage righis over OPf' or more lines of railroad will be soughi in NYCEDC's 

responsive application. NYCEDC requesls clarification oflhe requiremenls of 49 C.F.R. 

§ 1180.9. specifically lhat this regulation does nol require NYCEDC lo submit financial 

informaiion regarding the Applicants and Melro-North as "transferors." The Applicants 

have already provided the Board with substantial financial information about 

Ihemsielves. and inclusion of the same information in NYCEDC's application would 

burden the record wilh duplicalive information. In addition, NYCEDC is •̂ lol in a 

posiiion lo reasonably oblain such informaiion about Metro-North. 

(4) Supporting Informaiion: Corporaie Chart The Railroad Consolidation 

Procedures require an applicani in a significanl iransaclion lo provide a corporaie chart 

showing the relationships belwet.i applicant carriers and their affiliates. 49 C.F.R. § 

1180.6(c). (b)(6). î IYCEDC requests a waiver of this regulation -- in accordance wilh ils 

requcai above about (he definilion of "Applicani Carriers" -- lo the extent that it would 

require NYCEDC lo present infoimation about the Applicants' and Metro-North's 

corporate relalionships. The Applicants have Ihemselves provided their corporate 

charts (or have received a waiver ofthe requiremeni lo do so, see Decision No. 7 at 11), 
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thus requiring NYCEDC to do so as well would be duplicalive and burdensome, and Is 

unnecessary for the Board's evaluation oflhe relief lhat NYCEDC seeks. Furthermore, 

NYCEDC is nol in a position lo reasonably oblain corporate chart informatio i abcut 

Metro-North. 

(8) Supporting Information: Corporale/Financ.al Relationships T h e 

Railroad Consolidalion Procedures require an appliccuil in a significant tnmsiction to 

disclose certain intercorporate and financial relalionships nol else v/here disciosed. 49 

C.F.R. § 1180.6(c), (b)(8) NYCEDC requesls a waiver ofthis regulation --in ."ccordance 

wi'h ils requesi above about the definilion of "Applicant Carriers" - to the extent that 

11 would require NYCEDC to present information about the Applicants' relationships, 

because the Applicants have themselves p̂ -cvided this informatien for ha 'e received a 

waiver oflhe requiremeni to do so, see Decision No. 7 al 11). Requirinf. NYCEDC to 

provide information on the Applicants' intercorporate and financial relalionships would 

be duplicalive and burdensome for NYCEDC, and is unnecessary for the Board's 

evaluation of the relief lhal NYCEDC seeks. NYCFDC also requesls a waiver of this 

regulation lo the extenl lhal it would require NYCEDC to presem informaiion about 

Metro-North's intercorporate and financial relalionships because NYCEDC is nol in a 

posiiion lo reasonably oblain such informaiion about Metro-North. 

Furthermore, because the Applicants have obtained waiver or clarification 

lhal they are only required lo describe such relalionships involving ownership of more 

than 5% of slock, see id., NYCEDC need nol request a similar waiver or clarificalion In 

ordtr to avail ilself of this same limitation on the requiremenls of § 1180.6(b)(8). See 

49 C.F.R. § 1180.4(0(4). 
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(6) Operational Data: Densitv Charts The Raiiroad Consolidation 

Procedures require an applicant in a significant transaction to provide density charts 

for applicani carriers. 49 C.F.R. § 1180.8(a)(5). NYCEDC requests a waiver of this 

regulation -- in accordance wilh ils requesi above about the definition of "Applicant 

Carriers" - lo the exient lhat il would require iNYCEDC to present density charts for the 

Applicants, because the Applicants have ihemselves provided this information in the 

Primary Application, and requiring NYCEDC lo do so as well would be duplicative and 

burdensome. NYCEDC also rt 'uesls a waiver of this regulation lo the extent that it 

would require NYCEDC to present densiiy charts for Metro-North, because NYCEDC Is 

not in a posiiion lo reasonably oblain such information about Metro-North. 

Cgnglysiga 

Because NYCEDC does not wish lo burden the Board with duplicative or 

unnecessary information, and because in certain instancef,, NYCEDC is unable to 

provide the Board wilh the informaiion required under the Railroad Consolidation 

Procedures, NYCEDC respectfully requesls lhal the Board grant the waivers and 

ciarificalions requesied in this pelition. 

Daled: Augusi 22, 1997 Respectfully submitted, 

Charles A. Spitulnil; /A.W\^ 
Alicia M. Serfaty 
Jamie Palter Rennert 
HOPKINS & SUTTER 
888 Sixteenth Sireet, NW 
Washingion, D.C. 20006 
(202) 835-8000 

Counsel for New York City Economic 
Development Corporation, 
acting on behalf of the City of New York 
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CERTIFICATE CF SERVICE 

I hereby certify that on August 22, 1997, a copy of the foregoing Petition for 

Waiver and Clarificauon of Flailroad Consolidation Procedures, Submitted by the New 

York City Economic Development Corporation (NYC-3) was served by hand delivery 

upon the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Suite I I F 
Washington, D.C. 20426 

John M. Nannes 
Skadden, Arps, Slate. Meagher 

& Flom L.L.P. 
1440 New York Avenue. N.W. 
Washir-.ton. D.C. 20005-2111 

Samuel M. Sipe, Jr. 
Steptoe & Johnson L.L.P. 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036-1795 

Richard A. Allen 
Joim V. Edwards 
Zuckert ^''.outt & Rasenberger. L.L.P. 
888 Seventeentii Street. N.V/. 
Suite 600 
Washington, D.C. 20006-3939 

Dennis G. Lyons 
Drew A. Harker 
Amold & Porter 
555 12th Street. N.W. 
Washington. D.C. 20004-1::02 

Paul A. Cimningham 
Harkins Cunningham 
1300 Nineteenth Street. N.W. 
Suite 600 
Washington, D.C. 20036 

and by first class mail, postage pre-paid upon i l l other Parties of Record in this 

proceeding. 
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Before The 
SURF/\CE TRANSPORTATION BOARD 

Washingion. D.C. 

Finance Dockei No. 33388 (Su6-No( 53) 

X Corporation and CSX Transportaiion Inc., 
Nonblk Souihem Corporaiion and 

Norfolk Southem Railway Company 
" Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporaiion 

Petition for Waiver and Clarification of 
Railroad Consolidation Procedures, Submitted by 

the Pliiladelphia Belt Line Railroad Company 

The Philadelphia Bell Line Railroad Company ("PBL" or the "Bell Line"), 

pursuanl lo 49 C.F.R. §§ l l l o . 9 and 1180.4(f). pelilions the Surface Transportation 

Board for an Order waiving and clarifying certain requiremenls of the Railroad 

Consolidalion Procedures (49 C.F.R. Pari 1180) which are applicable lo the responsive 

applicaUon that PBL intends to file in this proceeding. 

Discussion 

PBL seeks relief similar lo :' > relief granied lo the Applicants' in tiie 

Board's Decision Nu. 7 in this pro":eding, served on May 30, 1997 ("Decision No. 7"). 

* CSX Corporation and CSX Transportaiion, Inc., and their wholly owned 
subsidiaries, are referred to collectively as CSX. Norfolk Southem Corporaiion and 
Norfolk Southern Raihvay Company, and their wholly owned subsidiaries, are referred 
to collectively as NS. Conniil, Inc. and Consolidated Rail Corporaiion, and their wholly 
owned subsidiaries, are re ferred lo collectively as Conrail. CSX. NS. and Conrail are 
referred to collectively as the Applicants. See Finance Docket No. 33388, Decision No. 
7, slip op. ai 1 & n. l (served May 30, 1997). 
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In thai Decision, the Board granted the request of the Applicants for waiver and 

clarificalion of certain requiremenls oflhe Railroad Consolidalion Procedures. As was 

lme under the cii cumstances described by the Applicants, the informaiion with respect 

to which PBL seeks a waiver and clarificalion oflhe filing requiremenls is not necessary 

tc enable the Board to reach a decision on the relief lhat PBL seeks. 

(1) Definilion of "/^pplicant" The Railroad Consolidalion Procedures define 

"applicants" as "(tlhe parlies initiating a iransaclion." 49 C.F.R. § 1180.3(a). In ils 

responsive application. PBL will seek lo acquire Irackage righis over one or i.iore of 

Applicants' lines of railroad. PBL seeks waiver and clarificalion that only PBL will be 

the "applicani" for purposes of ils responsive application. PBL specifically seeks lo 

exclude the Greaier Philadelphia Chamber of Commerce, which has a conlroiling 

inleresi in PBL, because i l provides no rail services or operaiions, nor will provide such 

services or operaiions during the pendency of this proceeding. Characterizing the 

Greaier Philadelphia Chamber of Commerce as initiating the proposed iransaction 

would impose subsiantial burdens upon PBL and the Chamber wilhoul improving the 

Board's abilily lo evaluate the competitive and financial impacts of these transactions, 

since PBL operales as a wholly separate corporaie enlily with ils own Board of 

Directors. PBL is the only parly in interesi in ils forthcoming responsive application. 

This request is similar lo relief granied lo the primary Applicants in this case. See 

Decision No. 7 al 5. 

(2) .Definition of "Applicant Ca riers" The Railroad Consolidalion Procedures 

define "applicani. carriers" to include "applicant, all carriers related lo the applicant, and 

all other carriers involved in the transactior:." 49 C.F.R. § 1180.3(b). PBL requests lhat 

the Board exclude the Applicants from this definilion, even though lhey are "involved 
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in the transaction." Information about the Applicants' plans Is already available from 

the Appiicanis ihemselves in the Primary Application, and PBL's provision of this 

information would be burdensome and unnecessary for full evaluation ofils responsive 

application. 

(3) Informaiion Regarding the Applicants Under 49 C.F.R. § 118O.30)(6). the 

definition of "transferor" applies to the Applicants, from whom Irackage rights over one 

or more lines of railroad will be sought in PBL's responsive application. PBL requests 

clarification oflhe requirements of 40 C.F.R. § 1180.9, specifically lhat this regulation 

does nol require PBL to submii financial informaiion regarding the Applicants as 

"transferors," because the Applicants have already provided the Board with substcUiUal 

financial information, and inclusion ofthe same informaiion in PBL's application would 

burden the record wilh duplicalive informaiion. 

(4) Supporting Informaiion: Relevani Markets The Railroad Consolidalion 

Procedures require an app'icanl lo discuss the effeci of the proposed iransaction on 

inter- and inlraraoual compv^lilion, "including a descriplion of the relevant markets." 

49 C.F.R. § 1180.6(a)(2)(i). The Applicants have already provided extensive information 

about the Philadelphia markel, and iherefore, PBL requesls clarification lhal it is not 

required lo provide any furiher informaiion about this markel. 

(5) Supporting information: Corporaie Chart The Railroad Consolidalion 

Procedures require an applicani in a significant iransaclion lo provide a corporaie chart 

showing the relalionships between applicani carriers and their afliliales. 49 C.F.R. § 

1180.6(c), (b)(6). PBL requests a waiver of this regulaiion -- in accordance wilh its 

request above about the definilion of "Applicani Caniers" -- lo the extenl lhat i l would 

r .quire PBL to present information about the Applicants" corporaie relationships, 
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because the Applicants have Ihemselves provided this information (or have received a 

waiver of the requiremeni lo do so, see Decision No. 7 al 11). Requiring PBL lo provide 

corporate charts on the Applicants' relationships would be duplicative and burdensome 

for PBL, and is unnecessary for the Board's evaluation of the relief that PBL seeks. 

(6) Supporting Information: Corporate/Financial Relalionships The Railroad 

Consolidalion Procedures require an applicani in a significanl iransaction to disclose 

certain intercorporate and financial relalionships nol elsewhere disclosed. 49 C.F.R. § 

1180.6(c), (b)(8). PBL requesls a waiver of this regulation -- in accordance with Its 

request above about the definition of "Applicani Carriers" -- lo the exient lhat i l vould 

require PBL lo present informaiion about the Applicants' relationships, because the 

Ap;jlicanls have themselves provided this informaiion (or have received a waiver ofthe 

requiremt*nl lo do so, see Decision No. 7 al 11). Requiring PBL to provide Inlormatlon 

on the Applicants' intercorporate and financial relalionships would be duplicative and 

burdensome for PBL, and is unnecessary for the Board's evaluation of the relief lhat 

PBL seeks. Furthermore, because •he Applicants have obtained waiver or clariflcation 

thai lhey are only required lo describe such relalionships involving ownership of more 

than 5% of stock, see id., PBL need nol requesi a similar waiver or clarificalion in order 

to avail ilself of this same limitation on the requirements of § 1180.6(b)(8). See 49 

C.F.R. § 1180.4(0(4). 

(7) Operational Data: Densiiv Charts The Railroad Consolidation Procedures 

require an appi.'cant in a significanl iransaclion lo provide density charts for applicant 

carriers. 49 C.F.R. § 1180.8(a)(5). PBL requesls a waiver of this regulation -- in 

accordance wilh its requesi above about the definilion of "Applicani Carriers" -- to the 

extent lhal it would require PBL lo present densiiy charts for the Applicants, because 
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the Applicants have Ihemselves provided this Infonnation in the Primary Application, 

and requiring PBL to do so as well would be duplicalive and burdensome. 

Conclusion 

Because PBL di.es not wi;.h lo burden the Board with duplicative or 

unnecessary infomiation, and because in certain instances, PBL is unable to provide 

the Board with the information required under the Raiiroac" Consolidalion Procedures. 

PBL respectfully requesls lhal the Boaid granl the waivers aixC clarifications requested 

in this petition. 

Dated: August 22, 1997 Respectfully submilted, 

ilnik Charles A. Spitulni 
Alicia M. Serfaty 
Jamie Palter Rennert 
HOPKINS & SUTTER 
888 Sixteenth Street, NW 
Washington. D.C. 20006 
(202) 835-8000 

Counsel for Philadelphia Belt Line 
Raiiroad Company 
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CERTIFICATE OF SER'VICE 

I hereby certify that on August 22. 1997. a copy of the foregoing Petition for 

Waiver and Clarification of Flailroad Consolidation Procedures, Submitted by the 

Philadelphia Belt Line Flailroad Company (PBL-3) was served by hand delivery upon the 

following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street. N.E. 
Suite I I F 
Washington. D.C. 20426 

Jol.n M. Narmes 
Skadden, Arps, Slate. Meagher 

& Flom L.L.P. 
1440 New York Avenue. N.W. 
Washington, D.C. 20005-2111 

Samuel M. Sipe, Jr. 
Steptoe & Johnson L.L.P. 
1330 Conne'.:tIcut Avenue. N.W. 
Washington, D.C. 20036-1795 

Richard A. Allen 
John V. Edwai ds 
Zuckert, Scoutt & Flasenberger, L.L.P. 
888 Seventeenth Street. N.W. 
Suite 600 
WashlTî t ton. D.C. 20006-3939 

Dennis G. Lyons 
Drew A. Harker 
Amold & Porter 
555 12th Street. N.W. 
Washington. D.C. 20004-1202 

Paul A. Cunningham 
Harkins Cunningham 
1300 Nineteenth Street. N.W. 
Suite 600 
Washington. D.Z. 20036 

and by first class mail, postage pre-paid upon all r>ther Parties of Record in this 

Proceeding. 

Jdmie Palter Rermert 
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ATA LITIGATION CENTER 

h.iirtn.m 
I. Kirk Thomp'.on 
; H Hu.U 1 rar--port Si rv Kt'S, Inc. 

\ Kl' C h.iirni.in 
lohn E. Wren 
. illl' Motor t \pri-ss 

rhornas |. [lonohue 
\nu ru.in Iriukini; .X-s.vi.itioi .̂ lm 

Patrick E. Quinn 
I ^ Xpri'ss I nti'rpriM".. ItK 

VIA MESSENGER 

:;iH) Mill Koad 
.Mi vindrhi, VA 22.̂ 14-4^7" 

Tel. (70?) ?">«-186.=; 
Fax (703) f>8:<-3226 

Writ^T s Direct Dul: 

August 22, 1997 

Senior Viie President and 
Cniet Counsel 
Daniel R. Bamey 

Vice Presidents and Deputy 
Chief Counsels 
Robert Digges, Jr. 
Lynda S. Mounls 
Kenneth E. Siegel 

DiJixrtor of Development 
R. Lewis 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423-0001 

Re: Finance Docket No. 33388. CSX Corporation et al. -
Control and Operatmy Leases/Agreements - Conrail 
Inc. and Consolidated Rail Corp. 

Dear Mr. Williams: 

Enclosed are a duly signed original and twenty-five copies of the 
responsive petition of the American T.-Lcking Associ.:tions, inc. and petition for 
clarification in the above captioned proceeding along with a 3.5 inch floppy 
diskette in WordPerfect format. 

Please date stamp the File Copy of this pleading and return it with the 
messenger in the enclosed self-addressed fi>velope. 

Oflicu ol the Secr«itary 

MIG 2!" W/i 

"1 

Part of 
Publte Recoid 

Sincerely yours, 

vemeth Siegel 
Counsel for 
American Trucking Associations, Inc. 

Enclosures 
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ATA LITIGATION CENTER 

1. h.urm.in 
I. Kirk Thompson 
I ! ' lunt 1 rai'^port Ser\ il l"-, Inc. 

\'ue Chdirm.Hi 
lohn f. Wren 
1 akf\ ilK' Motor I'xpress 

P r i - . i i l f n l 
Thonias ]. Donohue 
AnuTu.in Iruiking As'~(Ki.itioii>, Inc 

1 riM--iircr 
Patrick E. Quinn 
l S Xpress l nter;Tises, Inc 

221H) Mill Road 
Ak Aandria, VA 22.̂ 14-4̂ 7 

Tel. (7(1.1) S.'iS-lHhS 
Fax (703) 683-3226 

Wiucr's Direct Dial; 

A u g u s t 2 2 , 1997 

Senior Vice President and 
Chief Counsel 
Daniel R. Bamey 

Vice Presidt nts and Deputy 
Chief Counsels 
Robeit Digges, Jr. 
Lynda S. Mounts 

Siegel 

lopment 
wis 

The Honorable Vernon A. Williams 
Secretary 
ourface TransportatIrn Board 
1925 K Street, KVl 
Washington, DC 20423-0001 

Re: Finarce Docket No. 33388, CSX Corporation et a l 
aid operating Leases/Agreements Conraii Inc. 
Consolidatei Rail Ccrp. Descript ion of an t i c ipa t ed 
responsive application cind p e t i t i o n for c i a r i f i c a t i o n 

Dear Mi Williams: 

The American Trucking Associatio" Inc. submits the 
following l i s t of conditions that i t j.oipates requesting be 
placee on the surviving r a i l e n t i t i e s . r e s p e c t to the 
acquisition under consideration i n t h i s \ '•ceeding and a 
request f c r c l a r i f i c a t i o n as to the apnj . ^ a b i l i t y of the 
Board's Railroad Consolidation Procedures, 49 C.F.R. Part 1180 
to that request. 

The anticipated conditions w i l l come under three 
categories: 

• Conditions intended to protect competition i n 
intermoaal operations i n the t e r r i t o r i e s affected by 
the acquisitjons including: guaranteed trackage 
r i g h t s ; protection for independent motor c a r r i e r s 
against discrimination i n rates and services 
favoring r a i l - a f f i l i a t e d e n t i t i e o or others; 
competitive access; and protection against 
threatened r e t a l i a t i o n by applicants to those 
opposing or not supporting the a c q u i s i t i o n . 



The Honorable Vernon A. 
August 22, 1997 
Page 2 

Williams 

• Conditions intended to ensure e f f i c i e n c y i n 
operations by reducing the number of delays and 
defaults i n r ^ i l intermodal operations ari s i n g from 
r a i l accidents occurring at rail/highway grade 
crossings and elsewhere. 

• Protection of the public i n t e r e s t i n highway safety 
by requiring r a i l c a r r i e r s to better maintain the 
intermodal equipment which i s under t h e i r coi t r o l . 

The determination as to which i f any such conditions are 
necessary and the specifics of sucn conditions w i l l be 
developed through the discovery process and further analysis 
of applicants' submissions i n support of the acquisitions. 

ATA requests c l a r i f i c a t i o n as to whether such conditions, 
i f requested, must be i n the form of a responsive p e t i t i o n or 
as comjnents on the applications for approval of the 
acquisition. 

I f the anticipated request for the conditions described 
above are required i n the form of a responsive p e t i t i o n , ATA 
requests c l a r i f i c a t i c n as to what portions of the Board's 
Railroad Conso .idatior: Procedures, 49 C.F.R. Pa.t 1180, with 
respect to the contents of a responsive p e t i t i o n must be 
complied with at the time of the formal submission of such an 
application. 

Sincerely you^^ 

Kenneth E. Siegel 
Counsel f o r the Amierican 

Trucking Associations, Inc, 
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' Kfenrt'eff<̂ '̂ iegel 

August 22, 1997 
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FI NANCE DOCKET NO. 3 3.3 3 8 

CSX CORPORATION AND CSX TRANSPCRTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPAN^ 

CONTROL AND OPERATING LL.\SES/AGREEMt"NTS--
CCNRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

HOUSATONIC RAILROAD COiMPANY. INC. 
PETITION FOR DETERMINATION - MINOR TRANSACTION 

Housatonic R a i l r o a d Company, Inc (HRRC) has, together w i t h 

t h i s P e t i t i o n , f i l e d a Notice t h a t HKRC intends t o f i l e a 

responsive a p p l i c a t i o n i n the above e n t i t l e d proceeding. 

Housatonic R a i l r o a d Company, Inc. hereby requests a d e t e r m i n a t i o n 

t h a t i t s responsive a p p l i c a t i o n c o n s t i t u t e s a minor t r a u b i i c t i o n 

under the p r o v i s i o n s of 4" CFR p a r t 1180. 

HRRC represents t h a t i t i s a Class I I I c a r r i e r and t h a t the 

r e l i e f which w i l l be requested i n the responsive a p p l i c a t i o n w i l l 

c o nsist of l i m i t e d overhead trackage r i g h t s . I n a d d i t i o n , HRRC 

may request p r o t e c t i v e c o n d i t i c n s , i n c l u d i n g naulage 

arrangements, which p r o t e c t i v e c o n d i t i o n s do not r e q u i r e the 

f i l i n g of a responsive a p p l i c a t i o n . 



Under the provisions of 49 CFR section 1180.4(d) ('i) ( i i i , a 

responsive application which i s not major i s presumed to be a 

s i g n i f i c a n t transaction. However, 49 CFR section 3 180.4(d) (4) (iv) 

establishes that the presumption i s rebuttable. 

49 CFR 1180.2 I'c) defines a minor transaction as "one which 

involves more than one r a i l r o a d and which i s not a major, 

s i q n i f i c a n t , or exempt transaction." T.ie responsive application 

can not be a major transaction since i t i s i i l e d by a class I I I 

c a r r i e r . I t would be an exempt trackage r i g h t s transaction 

under 4 9 CFR 1180.2 (d) (7) b\it f o r the fact that the trackage 

r i g h t s are sought i n a responsive app l i c a t i o n . However, because 

of that f a c t , i t i s not an exempt transaction. 

A transaccion net involving the merger of two or more class 

I railroads is s i g n i f i c a n t only i f i t is of regional or national 

trarisportation significance. The planned HRRC responsive 

application involves l i m i t e d overhead trackage r i g h t s of a Class 

I I I c a r r i e r which w i l l not constitute a major market extension. 

Clearly, i t i s not of regional or national transportation 

significance as that phrase i s used i n 49 U.S.C. 1134L(a)(2). 

49 CFR 1180.2(b) fu r t h e r provides that "[a] transaction not 

involving the control or merger of two or more Class I railroads 

i s not s i g n i f i c a n t i f a determination can be made either: ( l ) 

That the transaction c l e a r l y w i l l not have ai.y anticompetitive 

e t f e c t s , or (2) That any anticompetitive effects of the 



transaction w i l l c l e a r l y be outweighed by the transportation's 

anticipated contribution to the public i n t e r e s t i n meeting 

s i g n i f i c a n t transportation needs." 

The trackage r i q h t s sought by HRRC are sought to attempt to 

mitigate anticompetitive e f f e c t s of the primary application. The 

trackage r i g h t s w i l l promote competition and w i l l have no 

anticompetitive effects whatsoever. 

Since the responsive ap p l i c a t i o n i s not a major, s i g n i f i c a n t 

or exempt transaction, i t i s a minor transaction and the Board i s 

req\iested to so determine. 

Respectfully Submitted, 

Edward J. Rodriguez 
Attorney f or Housatonic Railroad 
P.O. Box 298 
Centerbrook, Connecticut 06409 
(860) 767-9629 

Dated: August 1997 
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