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CORPORATION, AND CONSOUDATED RAIL CORPORATION 

I. DEFINITIONS 

"CSX" means CSX Corporation, Inc. 

"NS" means Norfolk Southern Corporoiion. 

"Cont<i=r' means the Consolidated Rail Corporation. 

"Allied Rail Unions" means the American Train Dispatchers Department/BLE; 

Brotherhood of Locomotive Engineers; Brotherhood of Maintenance of Way 

Employes; Brotherhood of Railroeid Signalmen; Hotel Employees and Restaurant 

Employees Intemational Union; International Brotherhood of Boilemiakers, Iron 

Ship Builders, Bia. smiths. Forgers and Helpers; International Broi; arhood of 

Electrical Workers; The National Conference of Firemen & Oilers/SEIU; and 

Sheet Metal Worksrs' International Association. 

"STB" means Surface Transportation Board. 



6. "Application" refers to the application that CSX, NS, and Conrail intend to file with 

the STB seeking STB approval for CSX and NS to acquire control of Conrail. 

7. "Document" is defined to be svnonymous in meaning and equal in scope to the 

usage of this tenn in Federal Rule of Civil Procedure 34(a). A draft or non-

identical copy is a separate document within the meaning of this temn. 

8. "You" and "your" mean and refer to the cartiers responding to the requests for 

production of document > and intertogatories. 

II. INSTRUCTIONS 

1. You shall supplement your responses to the following requests for production of 

documents and intertogatories in accordance with 49 C^.R. § 1114.29. 

2. If you object to or othenwise decline to comply with any portion of any request for 

production or inte: rogatory, provide all documents or infonnation requested by 

that portion of the request or interrogatory to which you do not object or with 

which you do not decline to comply. If you object to a request for production or 

interrogatory on the ground that it is too broad, provide all infonnation and 

documents or portions of documents that you agiee are discoverable. If you 

object to a request or production or interrogatory on the ground that to provide 

the requested discovery would constitute an undue ourden, provide all requested 

discovery tiat can be supplied without undertaking what you claim is an undue 

burden. Fcr those portions of any request for production or interrogatory to 

which you object or with which you decline to comply, state each reason for your 

objection or declination. If you object to any portion of any request for production 

or interrogatory on the ground that it seeks privileged or otherwise non-
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discoverable infonnation, state the privilege or oth&r protection asserted, identify 

all persons to whom the information that you claim is non-discoverable have 

been communicated or displayed, and identify all documents that constitute, 

contain or refiect such infonnation. 

III. Request for Production 

Pursuant to 49 C.F.R. § 1114.30, the Allied Rail Unions serve the following 

requests for production of documents upon CSX Corjioration, Norfolk Southern 

Corporation, and Consolidated Rail Corporation. Documents responsive to these 

requests should be produced at the offices ofthe carrers' Washington, DC. counsel or 

at some other agreed-upon location within fifteen (15) days after sen/ice. 

1. Any and all agreements establishing and pertaining to the trust that holds 

or will hold the Conrail shares until the STB rules oii the Application. 

2. Any and all agreement(s) between Conratl and CSX and/or NS regarding 

capital improvements that Conrail may undertake until the STB rules on 

the Application. 

3. Any and all agreement(s) bebweer Conrail and CSX and/or NS regarding 

routine maintenance that Conrail may undertake until the STB rules on 

the Application. 

4. Any and all agreements between Conrail and CSX and/or NS relating to 

acquisitions or leases of locomotives by Conrail until the STB rules on the 

Application. 



5. Any and all agreements between Conrail and CSX and/or NS relating to 

levels of locomotive maintenance repairs, rebuilding, and/or overhauls, 

that Conrail may undertake until ths STB rules on the Application. 

6. Any and all agreements bebween Conrail and CSX and/or NS relating to 

the level of services that Conrail should or must provide until the STB 

rules on the Application. 

7. Any and all agreements bebween Conrail and CSX and/or NS that relate 

to the number of employees that Conrail employs in any craft represented 

by the Allied Rail Unions until the STB rules on the Application. 

8. Any and all agreements between Conrail and CSX and/or NS that requires 

or may cause Conrail to reduce its employment levels in any craft 

represented by the Allied Rail Unions, as compared to the number of 

employees Conrail employed during the comparable quarter one year 

ago. 

9. Documents submitted or to be subm tted to the Appropriations 

Subcommittee on Transportation in response to specific requests made at 

the hearings held by that Committee in Washington, D.C, Hamsburg, PA, 

and Philadelphia, PA, including but not limited to written responses 

regarding the severance package for executive officers of Conrail, the 

factors which make the Philadelphia port competitive with other ports on 

the Atlantic seab-^ird, the extent to which the agreement among the 

parties provides or reductions by Conrail in capital improvements and 



maintenance, and whether the south Philadelphia yard is being 

adequately manned? 

IV. Interrogatories 

Pursuant to 49 C.F.R. § 1114.26, the Allied Rail Unions sen/e the following 

intertogatories upon CSX Corporation, Norfolk Southem Corporation, and Consolidated 

Rail Corporation. Responses to these requests should be served upon counsel for the 

Allied Rail Inions, HIGHSAW, MAHONEY & CLARKE, P C , 1050 17'" Street, N.W., 

Suite 210, Washington, DC 20036. fifteen (15) days after service. 

Interrogatory No. 1. Identify all aq eements bebween Conrail and '^SX and/or 

NS dated since September 1996 that controls, or in any way relates, to the manner in 

which Conrail conducts its operations, including but not limited to the level of service, 

the number of employees it hires, the amount of overtime that employees perform, the 

amount of capital improvement it undertakes, and its maintenance of track or 

locomotives. For each agreement, provide the name of the agreement, the date of the 

agreement, a brief statement regarding the purpose of the agreement, and how the 

agreement impacts employees. 

Interrogatory No. 2. Identify all actions taken by Conrail since December 1, 1996 

which involve a reduction in the level of services offered by Conrail, a reduction in the 

use of certain lines, a reduction in overtime for employees, or deferred maintenance on 

trac es or locomotives. For each such action, describe in detail the action taken, the 

date of the action, and the specific impact, if any, the action had upon employees. 

Interrogatory No. 3. Identify ali actions that Conrail intends to take in the next 

twelve months which involve a reduction in the level of services offered by Conrail, a 
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reduction in the use of certain lines, a reduction in overtime for employees, or deferred 

maintenance on tracks or locomotives. For each such action, describe in detail the 

action to be taken, the anticipateJ date of the action, and the specific impact, if any, the 

action will have upon employees. 

Interrogatory No. 4. State the number employees in each craft represented by 

the Allied Rail Unions that perfot-ned worit on Conrail in each month of 1996 and 1997. 

the number of straight time hours they woriced, and the number of overtime hours they 

worked. Your response to this interrogatory must be supplemented as the information 

for future months in 1997 becomes available. 

Respectfully submitted. 

William G. Mahoney 
Richard S. Edelman 
L. Pat Wynns 
HIGHSAW, MAHONEY & CLARKE, P C. 
1050 17'' Street, N.W.. S*e. 210 
Washington, D C. 20036 
(202) 296-8500 

Date: May 30, 1997 



CERTIFICATE QF SERVICE 

I hereby certify that I have caused to be served one copy of Allied Rail Unions' 

First Request For Production Of Documents And First Set Of Interrogatories To CSX 

Corporation. Norfolk Southern Corporation, And Consolidated Rail Corporation, by hand 

delivery to the offices of the following: 

Richard A. Allen 
ZUCKERT, SCOUTT ET AL. 

888 17th Street, N.W. 
Suite 500 

Washington, D C. 20006-3939 

Paul A. Cunningham 
HARKINS CUNNINGHAM 

1300 19th Street, N.W. 
Suite 600 

Washington. D C. 20036 

Dennis G. Lyons 
ARNOLD & PORTER 
555 12* Street, N.W. 

Washington, D C. 20004-1202 

and Oy first-class mail, postage prepaid, to tbe offices ofthe parties on the attached list. 

Dated at Washington. D C. this 30* day of May. 1997. 

L. Pat Wynns 
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R'ichvd A Allen 
/.UCKERT, SCOUTT ET AL. 
88R \7thStreet. N W 
Suite 600 
Washington, D C. 20006-3939 US 

Peter Arth. Jr 
Edward W O'Neill 
James T. Quinn 
505 Van Ness Avenue 
San Francisco, C A 94102 

J. R Barbee. General Chainnan 
United Transportation Union 
Geneal Committee of Adjustment. GO-898 
Post Oflice Box 9599 
Knoxville. FN 37940 

Janice G Barber 
Michael E Roper 
The Rurlington Northem & Santa Fe Ry. Company 
3800 Continental Plaza 
777 Main Streei 
Fon Worth, TX 76102-5384 

Martin W. Bercovici. Esq. 
Keller and Heckman. LLP 
1001 G Street, N W 
Suite 500 W est 
Washington, D C. 20001 

Michael D Billiel 
Antitrust Division 
U S. Department of Justice 
325 Sevenlh Street. N.W. 
Suite 500 
Wa.shington. D C. 20530 

Teresa M P-ennan, Esq 
Pennsylvania Power & Eight Company 
Two North Ninth Street 
Allentown, PA 18101-1179 

William A Bon, General Counsel 
Brotherhood of Maintenance of Way Employes 
26555 Evergreen Road. Suite 200 
So> jik.: ld. Ml 48076 

Charles M Chadwick 
Maryland Midland Railway. Inc. 
P O Box 1000 
Union Bridge. MD 21791-0568 

Nicole E Clark 
WACHTELL, L i r . ON, ROSEN & KATZ 
51 West 52'"' Street 
New York, NY 10019-6150 US 

'aul A. Cunningham 
HARKINS CUNNINGHAM 
130'» l<Hh Street. N W 
Suite 600 
Washmgton.DC 20036 

Paul D. DeMariano 
1 resident & Chief Executive Officer 
The Port of Philadelphia & Camden. Inc. 
3460 North Delaware. Suite 200 
Philadelphia. PA 19134 

Nicholas J DiMichael 
John K Maser III 
Jeffrey O Moreno 
Fredenc L. Wood 
Donelan. Cleary. Wood & Maser. P C 
1100 New York Avenue. N W Suite 750 
Washington. D C 20005-W34 

Paul M. Donovan 
LAROE, WINN, ETAL 
3506 Idaho Avenue, N W. 
Washington, D C 20016 

Kelvin J Dowd 
SLOVER & LOFFUS 
1224 Seventeenth Street. N.W. 
Washington. D C 20036 

Daniel R Elliott, 111 
United Tra. "ortMion Union 
14600 Detroit Avenue 
Cleveland, CH 44107 

Michael P. Ferro 
Millennium Petrochemicals Inc 
11500 Northlake drive 
Cincinnati, OH 45249 

Edward D Greenberg 
GAI LAND. KHARASCH. MORSE & GARFINKLE 
1054 Thirty-First Street. N W 
Washington. D C 20007-4492 

Donald F Griftln 
Generai Counsel 
Biotherhood of Maintenance of Way Employes 
400 Notth Capitol Streei, N W.. Suite 852 
Washington. D C. 200»M US 

David L Hall 
Commonwealth Consulting Associates 
720 Notth Post Oak Road 
Suite 400 
Houston, TX 77024 

R E Herrmann 
Atlantic City Electric Company 
6801 Black Horse Pike 
Egg Harbor Township, NJ 08234 

Eric M Hockv 
COLLATZ. GRIFFIN. EWING 
213 West Miner Street 
West Chester, PA 19381 -0796 

iJoreen C. Johnson 
Chief, Antitrust Section 
Ohio Attomey General's OfTice 
30 E Broad Street, 16* Floor 
Columbus, OH 43215 

Erika Z. Jones 
MAYER, BROWN & PLATT 
2000 Pennsylvania Ave.. N W 
Suite 6500 
Washington, D C. 20006 

Grayson G Kelly 
Special Deputy Attomey Oeneral 
NC Departmenl of Justice 
1 S. Wilmington Street 
Raleigh, NC 27611 

David D. King 
Secretary Treasurer 
Beaufort And Morehead Railroad Company 
P. O. Box 25201 
Raleigh, NC 27611-5^''J 

John H. LeSeur 
SLOVER & LCFTUS 
1224 Seventeenth Stree'. N.W. 
Washington, D C. 20036 

Dennis G. Lyons 
ARNOLD & PORTER 
555 12* Street. N W 
Washington, D C 20004-1202 US 

Stephen A. Maclsaac 
Deputy County Attomey 
Prince William County 
One County Complex Ccur* 
Prince William. VA 2219ii 

Robert E Martinez 
VA Secretary ofTransportation 
P O Box 1475 
Richmond, V A 23218 



Michael Mattia 
Director, Risk Management 
Institute cf Scrap Recycling Industries, Inc. 
1325 G Street, N.W. 
Washington, D C. 20005 

Neal M. Mayer 
Paul D. Coleman 
HOPPEL MAYER & COLEMAN 
1000 Connecticut Avenue. N.W.. Suile 400 
Washington. D C 20036-5302 US 

George W. Mayo. Jr. 
Eric Von Salzen 
Thomas B. Leary 
mXiAN & HARTSON 
555 Thirtcentli .Street. N.W 
Washington, D C 20004-1161 

Michael F McBride 
LEBOEUF LAMB GREEN & MACRA" L L P 
1875 Connecticut Avenue. N.W. 
Suite I2C ' 
Washington, D C 20OO9 

Francis G. McKenna 
Anderson & Pendleton. C.A. 
1700 KStreet, N.W. 
Suite 1107 
Washington, D C. 20006 

C A Mennell 
P,-esident 
Lackland Westem Railroad Company 
31 Oak Terrace 
Webster Groves. MO 63119-3614-09 

Christopher A Mills 
SLOVER & LOFTUS 
1224 Sevf ntcei'th Street. N W 
Washington, D C 20036 

Jeflrey R Moreland 
Richard E Weicher 
The Burlington Northem & Santa Fc Rv Company 
1700 East Golf Road 
Schaumburg, IL 60173 

Karl Morell 
BALL JANIK & NOVACK 
1455 F Street, N W 
.Suite 225 
Washington, D C. 20005 

Andrew M Muller. Jr. 
P O Box 218 
Port Clinton, PA 19549 

Robert E. Murray 
PresiiJeni and Chief Executive Officer 
The Ohio Valley Coal Company 
29525 Chagrin Boulevard, Suite 111 
Pepper Pike. OH 44122 

John Will Ongman 
Marc D. Machlin 
Michelle J. Monis 
PEPPER. HAMlLTt)N & SCHEETZ L. L. P. 
1:>00 19* Street. N.W 
Washington, D C. 20036 

L John Osbom 
Sonnenschein Nath & Rosenlhal 
1301 KStreet. NW. 
Suile 600 
Washingion. D C. 20005 US 

Frank R. Pickell. General Chairman 
United Transportaiion Union 
General Committee of Adju.<itment (f &1) 
Conrail West i . South/Norfolk Souihem Hy 
6797 North High Street. Suite 108 
Worthington. OH 43085 

Co 

Larry R Pruden 
Transportation Communications ..iteinationat Union 
3 Research Place 
Rockville. MD 20850 US 

John T Reed, Ocne-al Chai-man 
United Transportatioi. Union 
General Committee of Adju .tment B&O 
7785 Baymeadows Way. #: 09 
Jacksonville, FL 32256 

Arvid E Roach II 
J Michael Hemmer 
Michael L Rosenthal 
COVINGTON & BURLING 
1201 Pennsylvania Avenue, N W 
P O Box 7566 
Washington, D C 20044 

R K Sargent. General Chairman 
United Transportation Union 
General Committee of Adjustment 
CSX-Chesapeakc & Ohio-Proper (GO-201) 
1319 Chestnut Street 
Kenova, WV 25530 

John L Sanatt 
KilpatricI: Stockton LLP 
4101 Lake Boone Trail 
Raleigh, NC 27607 

Scoll M Saylor 
North Carolina Railroad Company 
3200 Atlantic Avenue 
Suite IIO 
Raleigh, NC 27604 

Richard J Schiefelbein 
Woodharbor Associates 
7801 Wt>odharb<.i Drive 
Fort Worth. TX 76179 

Kevin M Sheys 
OPPENHEIMER WOLFF. ET AL. 
1020 Nineteenth itreet. N W 
Suite 400 
Washington, DC 20036-t!05 

Kenneth E Siegel 
American jcking Association 
2200 Mill Koad 
Alexandria. VA 22314-4677 

Patrick B Simmons 
Director of the Rail Division 
NC Department of Transportatii. n 
I S Wilmington Street. Room 557 
Raleigh. NC 27611 

Charles A. Spilulnik 
HOPKINS & SUTTER 
888 16* Streeu N.W 
Washingion, D C 20006 

Daniel J Sweeney 
John M Culler. Jr 
McCarthy, Sween̂  flarkaivay. PC. 
1750 Pennsylvania Av .nue, N W 
Washingion, D C. 20(06 

Delbert G. Strunk. Jr.. General Chairman 
United Transportation Union 
General Commiitee of Adjustment 
Norfolk Souihem Railway 
817 Kilboume Street 
Bellevue, OH 4481'-9407 

Robert G Szabo 
V NESS FELDMAN 
1050 Thomas JefTerson Street, N.W. 
Sevenlh Floor 
Washington. D C. 20007 

K D Sturgis 
Assistant Attomey General 
NC Department of Justice 
P O Box 629 
Raleigh, NC 27602 

Marcella M. Szel 
Vice President-Legal Services 
Canadian Pacific Railway Company 
Gulf Canada .Sq re 
401 Ninth Avenue, S W., Suile 500 
Calgary, Alberta T2P 424 
CANADA 



K N. Thompson, General Chairman 
United Transportation Union 
General Committee of Adjustment 
Norfolk Southem-N&W-Wabash 
110I7-F Gravois Industriai Plaza 
Sl Louis, MO 63128 

Debra L Willen 
GUERRIERI, EDMOND, ET AL 
1.331 F Street, N.W 
4* Floor 
Washington, D C 20001 

Ed Wytkind 
Transportation Trades Department, AFL-CIO 
400 North Capitol Street. N.W. 
Suite 861 
Washington, D C 20001 

R L Young 
American Electric Power 
P O Box 700 
Lancaster, OH 43130 
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RICHARD A. ALLEN 

May 22, 1997 

Via Hand Delivery 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 20^?3-0001 7 ^ \ y 

Re: CSX Corpordtion and CSX Transportation Inc., Norfolk 
Southern Corporation and Norfclk Southern Railway 
Company -- Contrcl and Operating Leases/Agreements --
Conrail, Inc. and Consolidated Rail Corporation, 
?iiiance Docket No. 3 3 388 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i s an o r i g i n a l and twenty f i v a copies of 
CSX/NS-14 Applicants' Motion t o Strixe ARU-4 , A l l i e d R e i l Union.'-.' 
Request f o r Leave t o F i l e Reply i n Opposition t o P e t i t i o n f o r 
Waiver or C l a r i f i c a t i o n of Railroad Consolidation Procedures and 
Reply i n Opposition t o Pet.itions for Waiver of 49 CFR 
§1180.4 (c) (2) ( v i ) . Also e.iciosed i s a 3 1/2" computer disk 
containing the f i l i.ng i n Wordperfect 5.1 format, which i s capable 
of being read by Wordperfect f o r Windows 7.0. 

Should you have any quer.tions regarding t h i s , please c a l l . 

Sincerely, 

Enclosure 

( ^ 
Richard 

i ( 
n.. Allen 

CORRESPONDENT OFFICES LONDON, PARIS AND BRUSSELS 



CSX/NS-14 

BEFORE THE 
SURFACH TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33.̂ 88 
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CSX CORPORATION AND CSX TRANSPORTATION, INC 
NORFOLK SOUTHERN CORPORATION AND 
NORFCLK SOUTHERN RAILWAY COMPAMY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONKAIL INC. AND CONSOLIDATED RAIL CORPORATION 

APPLICANTS' MOTION TO STRIKE ARU 4. 
ALLIED RAIL UNIONS' REQUEST FOR LEAVI TO FILE REPLY 

IN OPPOSITION TO PETITION FOR WAIVER OR CLARIFICATION 
OF RAILROAD CONSOLIDATION PROCEDURES 

AND REPLY IN OPPOSITION TO PETITIONS FOR WAIVER OI-
49 CFR §1180.4(c)(2)(vi) 

/ 7c 

CSX Corporation ("CSXC"). CSX Transfxirtation. Inc. ("CSXT").^ Norfolk 

Southern Corpo, .ion ("NSC"). Norfolk Southern Railway Company ("NSRC").̂  and 

Conrail Inc. ("CRI") and Consolidated Rail Corix)ratiop ("CRC -̂ (collectively, 

"Applicants") hereby move to strike ARU-4. Allied Rail Unions" Request for Leave to File 

Reply in Opposition to Petition for Waiver or Clarification of Railroad Consolidation 

Procedures and Reply in Opposition to Petitions for Waiver of 49 CFR § 1180.4(c)(2)(vi) 

i CSXC and CSXT are referred to collectively as "CSX." 

2' NSC and NSRC are referred to collectively as "NS." 

- CRI and CRC are referred to collectively as "Conrail." 



submitted by Allied Rail Unions ("ARU") on May 20. 1997.̂  ARU's pleading is 

prohibited under the Board's Railroad Consolidation Procedures- and should be stricken. 

Even if the Board were to consider the ARU's pleading, its arguments against granting one 

of thc Applicants' waiver requests are without merit and should be rejected. 

Discussion 

In CSX/NS-10, filed May 2. 1997, the Applicants requested waiver or clarification of 

Section 1180.6(a)(2)(v) of the Board's Railroad Consolidation Procedures to permit them to 

use dates other than 1995 as a base line for setting forth the impacts of the proposed 

transaction on rail carrier empl<\vt:es. Applicants wish to usc November 1996 to create thc 

base line for rail carrier employees covered by collective bargaining agreements. ARU 

objects to this requested waiver or clarification because, accor 'ing to ARU. "it would be 

highly prejudicial to employees of the railroads involved . . . " and "would minimi/̂ e the 

impact of the Transaction on employees." ARU-4 at 2 and 5, 

ARU's pleading is not permitted by the Board's Consolidation Procedures. Section 

1180.4(f)(3) states, in relevant part: 

No replies to a petition for waiver will be permitted, except 
where a proceeding involving the same parties and a related 
transaction is pending before us. . . . Replies to a petition for 
clarification shall be permitted within 10 days of the petition's 
filing. 

i Although ARU cites to 49 CFR §1180.4(c)(2)(vi) in the caption and body of its 
pleading. ARU's arguments are in fact directed toward that part of CSX/NS-10 addressing 
intbrmation to be submitted by the Applicants pursuant to 49 CFR §1180.6(a)(2)(v). 

- The Board s Kailroad Consolidation Procedures are found at 49 C.F.R. part 1180, 
subpart A. 
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ARU's reply is directed to that part of the Applicants' request 'eeking waiver of the 

Board's Consolidation PriKedures to permit them to use dates other than 1995 as a base line 

for setting forth the impacts on rail carrier employees. As such. ARU's reply is prohibited 

and should be stricken. Section 1180 4(f)(3) is a recognition of the fact that a Petition for 

Waiver or Clarification raises issues relevant to the Board's needs in reviewing railroad 

consolidations, not those of other parties. The Board should not entertain replies like 

ARU's, thereby encouraging parties simply to disregard the rule and burden the Board and 

Applicants. 

Furthermore, even if ARU's pleading were only responding to a request for 

clarification by Applicants, it would have been substantially out of time, and ARU made no 

effort to show gtxxl cause why such an untimely pleading should be considered. Under 

Section 1180.4(f)(2). Applicants must file a petition for waiver or clarification at least 45 

days prior to the filing of the Control Application. Section 1180.4(f)(3) requires that 

permitted replies to a petition for clarification (which ARU's pleading is not) be filed within 

10 days of the filing of the petition. The strict timing requirements set forth in the 

regulations permit the Board to review and consider requests for clarification, and comments 

on those requests, in time for the Applicants to accommodate the Board s decision regarding 

same. C.«'X/NS-10 was filed on May 2. It was not until May 20th - 18 days later - that 

ARU filed ils pleading. The Board should strike .\RU's pleading for this reason as well. 

Even ifthe Board were to consider ARU's reply, however, it should grant Applicants' 

request for waiver or clarification of Section 1180.6(a)(2)(v) because ARU's position is 

factually incorrect. ARU claims that "November employment figures are typically 



significantly lower for the maintenance of way craft than for figures for the rest of thc year; 

employment figures for November arc therefore not reflective of the actual number of 

employees working in the craft during the yc^r." ARU-4 at 3. That is not correct. 

In fact, as stated in CSX/NS-10. Applicants' wish to use Noveinber 1996 lo create the 

base line for rail carrier employees covered by collective bargaining agreem;Mits becau.sc that 

is the Most rccent period for which figures are available and for which the tlgures would not 

be affected by seasonal fiuctuations. The Declaration of William L. Holland, Senior 

Director, Financial Planning for Conr.»i' at 12. attached hereto as Exhibit A. confirms that 

thc November 1996 figures provide the nnist accurate basis for formulating thc required 

labor impact analysis for these rail carrier employees. Contrary to ARU's assertions. Mr. 

Holland states: "[Ijn 1996 seasonal furloughs did not begin until 'Vcember. and November 

1996 is the most recent month foi which figures were availat»le which would not be affected 

by .seasonal fluctuations." 

Indeed, for a!" crafts. Conraii's employment figures for July 1996 - an alternative 

month proposed by ARU -- were essentia'ly the ;:ame as for November 1996 (some slightly 

lower, some slightly higher). Id. at 13. The level of maintenance of way employees in 

particular in November 1996 v as less than one jjercent lower than the level of those 

employees in luly 1996. Id- Despite ARU's arguments to the contrary, there is no 

significant difference between the July 1996 and November 1996 figures. Therefore, use of 

November 1996. as opposed to July 1996. as a base line for rail carrier employees covered 

by collective bargaining agreements would not result in an understatement of the difference 

between employment before and after the proposed transaction. 



Furthermore. Applicants wish to use the most current Conrail employee figures that 

do not reflect seasonal fluctuations in order to provide the most accurate projection possible 

of the impact of the transaction on Conraii's employees. Use of calendar 1995 figures would 

not do so because they would include thc effect of seasonal furloughs and would also fail to 

reflect changes in employme; f levels since 1995 that were unrelated to the proposed 

transaction. 

Conclusion 

The Board should strike or deny ARU-4. 



Respectfully submitted. 

James C. Bishop, Jr. 
William C. Wooldridge 
J. Gary I^ne 
James L. Howe III 
Robert J. Ceoney 
George A. Aspatore 
Norfolk Southem Corporation 
Three Commercia' Place 
Norfolk. VA 2:.510-9241 
(757)̂ 629-2838 

c 
Richard A. Allen 
James A. Calderwood 
Andrew R. Plump 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, LLP 
888 Seventeenth Strett. N.W. 
Suite 600 
Washington. D.C. 20006-3939 
(202) 298-8660 
John M. Nannes 
Scot B. Hutchins 
Skadden. Arps, Slate, Meagher 

& Flom LLP 
1440 New York Ave.. N.W. 
Washington, D.C. 20005-2111 
(202) 371-7400 
Counsel for Nortblk Soulhern 
Corporution und Norfolk Southern 
Ruilwuy Compuny 

Mark G. Aron 
Peter J . Shudtz 
CSX Corporation 
One James Center 
902 Eiast Cary Street 
Richmond, VA 23129 
(804) 782-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville, FL 32202 
(904) 359-3100 
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Liennis G. Lyons 
Richard L. Rosen 
Paul T. Denis 
Arnold & Porter 
555 12th Street, N.W. 
Washington. D.C. 20004-1202 
(202) 942-5000 

Samuel M. Sipe, Jr. 
Timothy M. Walsh 
Steptoe & Johnson LLP 
1330 Connecticut Avenue 
Washington, D.C 20036-1795 
(202) 429-3(X)0 

Counsel for CSX Corporation 
und CSX Trunsportation. Inc. 
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Consolidated Rail Corporation 
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Washington, D.C. 20036 
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Counsel for Conrail Inc. and Consoliiiated 
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fUKTACZ TtMUnOKIhTZOS BOJUtD 

Finance Doekat No. 33SIS 

cax COftPOIUTION AMD CtX VPANfPORTATION, ZNC. 
KORFOLK SOVTHXW COKPOMITZOK AKD 
MOXreLX JOUTKtRM ItAZLWAy COMPANY 

*- CONTXOL AND OPmTZNG LSASBS/AGlOtNINTS — 
COHXAZL ZMC. AND CONIOLZOATZD RAZL COSFOKATZON 

1. Z ftB Stnior Director, Finanelel Flenning, for 

eoneelidetetf Reil corporetion ("Conreil'*). :<y reeponsibilitiee 

heve aede se feailier with the levels of enploynent for Conreil 

••ployees oovered by collective bergeining egreeaents end 1 heve 

verked with eueh conreil dete sinee l»to. z heve elso been 

involved in the proeess of gethering infornetion for the 

applicetion to be filed in this doeket. 

2. conreil end the other epplioents in this doeket 

heve eeught peraieeien to use Noveaber 199C as the beee line for 

reil carrier eaipleyees covered by collective bargaining 

agreeaents (CCX/Nf-lO, at 22-29). That vas done beeeuee in 199$ 

eeaeenel furloughs tfid not begin until Deoeaber, end Noveaber 

IM€ ie the aeet reoent nonth for which figuree were evailable 

whieh would not be effeeted by eeeeonel fluctuations, fueh 

furloughs are typieelly in "Affeot through the firet three aonthe 

of the follcwing yeer. 

3. Conreil'e eaployaent figures for July 199$ vere 

becieally the eeae es for Noveaber 1996 for ell erafts. There 



vere slight differenees in the levels in July end Noveaber, vith 

eoae erefts being higher in July end soae higher in Noveaber, but 

theee differenees vere not eignifieent. Fer exaaple, the level 

of aeintenenoe of vey ea|. oyees in Noveaber 199< wes lees then 

ene pereent lower then the level in July 199%. 

I deelere under penelty of perjury thet the foregoing 
ie true end eerreet. 

Williea L. uollend 
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. CERTIFICATE OF SERVICE 

I, Patricia E. Bruce, certify lhat on May 22. 1997 I have caused to be served by first 

class mail, posiage prepaid, or by more expediiious means a true and correci vopy of the 

foregoing CSX/NS-14, Applicants' Motion to Strike ARU-4, Allied Rail Unions' Request for 

Leave to File Reply in Opposiiion lo Petition for Waiver or Clarification of Railroad 

Consolidation Procedures and Reply in Opposition to Pelilions for Waiv.̂ r of 49 CFR 

§1180.4(c)(2)(vi) on all parties lhat have appeared in STB Finance Dockei No. 33388 and by 

hand delivery on the following: 

The Honorable Jacob Leventhal 
Administralive. Law Judge 
Federal Energy Commission 
Office of Hearings 
825 North Capitol Street, N.E. 
Washingion, D.C. 20426 

Dated: May 22, 1997 
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DENNIS G LYONS 
I202I 9 4 2 b a s e 

A R N O I . D Sc P O R T E R 
555 TWELFTH STREET N \\ 

WASHINGTON, D C 2 0 0 0 4 - I 2 0 6 

icOZl 9 4 2 500>> 
FACSIMILE ' l O i 9 4 ? 5909 

May 21, 1997 

Mr. Vernon A. Williams 
Secretary 
Surface Trans'oortation Board 
1925 K Street, NW 
Washi.igton, D.C 20423 

Re: STB Finance Docket No 33388 

MAY 2 1997 

Dear Secrecary Williams: 

On May 2, 1997, CSX Corporation ("CSXC"), CSX 
Transportation, Inc. ("CSXT")1, Conrail Inc. ("CRI"), 
and Consolidated Rail Corporation ("CRC")2 f i l e d a 
_£e£jLtion seeking a waiver of c e r t a i n requirements of 
49 C .'.R̂  §~" l i e o . 4(c) (2) (vi) r e l a t i n g to four proposed 
conotruction p r o j e c t s . 

On May 13, 1997, the 3oard issued Decision No. 5 
f o r the above referenced aocket number seeking comments 
on the p e t i t i o n . A f t e r reviewing the Decision, CSX 
wou"'d l i k e to make a minor c l a r i f i c a t i o n to i t s P e t i t i o n 
r e l a t i n g to the des c r i p t i o n of the proposed Cr-'Stline 
connection. 

The coi-rect d e s c r i p t i o n i s provided below. 
Underscored portions r e f l e c t changes: 

Two main l i n e CRC tracks cross at Crestline, 
' and CSXT proposes to construct i n the 
northwest quadrant a connection track 
between two CRC main l i n e s . The connection 
woul ' extend approximately 1507 feet bet ?en 
approximately MP 75.4 i n CRC's North-South 
main between Greenwich, OH and indianapolls. 

CSX and CSXT are ref e r r e d to c o l l e c t i v e l y as CSX. 

CRI and CRC are re f e r r e d to c o l l e c t i v e l y as Conrail 



ARNOLD Sc PORTER 

Hon. Vernon A. Williams 
May 21, 1997 
Page 2 

IN and approximately MP 188.8 on CRC's East-
West main l i n e between Pittsburgh, FA and 
Ft. Wayne, IN. 

CSX and Conrail w i l l serve t h i s c l a r i f i c a t i o n on 
a l l p a r t i e s on i t s service l i s t , as well as the 
environmental e n t i t i e s i d e n t i f i e d by the Board i n 
Decision No. 5. 

Respe6t 

Dgrhnis G. Lyons 
Counsel fc r CSX 

cc : As s t a t e d 
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Mitchell M. Kraus, Gt leral Counsel 
Larry R. Pruden, 

As.sistant General Counsel 
Transportation°Communications 

International Union 
3 Research Place 
Rockville, MD 20850 

Andrew M. Mueller, Jr. 
President 
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Railroad Companv 
P.O. Box 218 
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L. John Osborn. Esq. 
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Daniel R. Elliott, III, 

Assistant General Counsel 
Uniied Transportation Union 
14600 Detroit Avenue 
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General Counsel 
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Chief Legal Officer and Corporaie 
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Mr. Robert Szabo 
Van Ness Feldman, P.C. 
1050 Thomas Jefferson Sireet, 
Seventh Floor 
Washington, D C. 20007 

N W 

Premerger Notification Office 
Bureau of Competition 
Fede al Trade Commissiv n 
Sixth & ?ennsyhania Avenue, N.W. 
Room 303 
Washington, D.C. 20530 

Roger W. Fones, Chief 
Transportation, Energy and 
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Antitrust Division 
US Depanment of Justice 
325 Seventh Street, N.W. 
Suite 500 
Washington, D.C. 20530 

Kevin M. Sheys, Esq. 
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Oppenheimer Wolff & Donnelly 
1020 Nineteenth Street, N.W. 
Suite 400 
Washingion, D.C. 20036 

Joseph Guerrieri, Jr., Esq. 
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Suite 400 
Washington. D.C. 20004 
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Washington, D.C. 20002 

Stephen A. Maclsaac, Esq. 
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John M. Nannes, Esq. 
Scot B. Hutchins, Esq. 
Skadden, .\rps. Slate, 
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Charles A. Spitulnik 
Alicia M . Serfaty 
HOPKINS & SUTTER 
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-3 



Finance Docket No. 33388 

Richard J . Schiefelbein 
Woodharbor Associates 
7801 Woodharbor Drive 
Fon Worth. TX 76179 

Paul D. DeMariano 
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Decision No. 5 

Environmental Service List 

Depanment of Natural Resources 
Division of Historic Preservation 

And Archeology 
402 West Washmgton Street 
Indiana Govt. Center South 
Room W256 
Indianapolis, IN 46204 

State Conservationist 
USDA Namral Resources Conservation 

Service 
6013 Lakeside Blvd. 
Indianapolis, IN 46278 

William Carmichael 
Pres'dent, Board of Commissioners 
155 .ndiana Avenue, Suite 304 
Valparaiso, IN 46383-6237 

U.S. Fish and Wildlife Service 
Region 3 Office 
One Federal Drive 
Federal Building 
Fort Snelling. MN 55111 

Roger Kennedy 
Director of National Park Service 
Main Interior 
1849 C Sireel. N.W, 
Washington, D.C. 20240 

The Ohio Historical Society 
Historical Preservation Division 
5467 E. Hudson Sireet 
Columbus. OH 4^422-1030 

Department c'" Environmental 
Management 
P.O. Box 6015 
105 S. Meridian Streei 
Indianapolis. N 46206-6015 

Department of Natural Resources 
Division of Water 
402 W. Washington Street 
Room 264 
Indianapolis, IN 46204 

U.S. Army Engineer Districl, 
Chicago 

111 N. Canal Streei 
Suile 600 
Chicago, IL 60606-7206 

USEPA 
Region 5 
77 West Jackson Blvd. 
Chicago, IL 60604 

Larry Weaver Slate Single Point 
of Conlact; Slate/Federal Funds 
Coordinator/State Clearinghouse 

Office of Budget and Management 
30 East Broad Street, 34th Floor 
Columbus, OH 46266-0411 

Envi'-onmental Protection Agencv 
Box 163669 
1800 Watennark 
Columbus, OH 43216-3669 

State Conservationist 
USDA Natural Resources 
Conservalion Service 

200 N. High Streei, Suite 522 
ColumbusrOH 43215-2478 

Tom Kildane 
Chairman, Couniy Commissioners 
County Courthouse 
180 Milan Avenue 
Norwalk, OH 44857-1168 
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Environmental Protection Agency 
Office of Federal Aclifviiies 
Ariel Rios Building 
1200 Pennsvlvania Ave., N.W. 
Washington, D C. 20044 

Federal Railroad Administration 
Office of Safety Enforcement 
400 7th St., S.W. 
Washingion, D C. 20590 

Greg Davis 
Community & Economic Development 
Crawford Counly, OH 
117 East Mansfield Street 
Bucvrus, OH 44820 

Stephen Hubbell 
Counly Engineer 
County Courthouse 
Sidney, OH 45365 

Council on Environmental Quality 
722 Jackson Place, N.W. 
Washingion, D C. 20503 

Carl Watt 
Board of Commissioners President 
Crawford County, OH 
112 East Mansfield Street 
Bucyms, OH 44820 

Gary Van Fossen 
President 
Board of Commissioners 
County Courthouse 
Sidney, OH 45365 

U.S. Army Engineer District, 
Louisville 

Ohio River Division 
P.O. Box 59 
Louisville, KY 40202 

U.S. Army Engineer DisUiCt, 
Huntington 

Ohio River Division 
502 Eighth Streei 
Huntington. WV 25701 
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:<;CHARD A. A.LEN 

May 16, 1997 

Via Hand Delivery 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washingtcn, D.C. 20423-OCOl 

Re: CSX Corporation and CSX Transportation Inc., Norfolk 
Southern Corporation and Norfolk Southern Railway 
Company -- Control and Operating Leases/Agreements --
Conrail, Inc. and Consolidated Rail Corporation, 
Finance Do ket No. 33388 

Dear Secretary Williams: 

Enciosed f o r f i l i n g i s an o ^ i n i n a l and twenty f i v e copies 
CSX/NS-13, Applicants' Motion to Strika NYNJ-3, The Port 
Authority's Repiy To P e t i t i o n t o r Waiver o-- C l a r i f i c a t i o n of 
Railroad C-nsolidation Procedu:^es, and Related Relief. Also 
enclosed i s a 3 1/2" computer disk containing the f i l i n g i n 
WordPerfect 5.1 format, which i s capable of being read by 
WordPerfect f o r Windows 7.0. 

Should you have any questions regarding t h i s , please c a l l . 

of 

Sincerely, 

Richard A. Allen 
Enclosure 

ERTEREB 
OffiM olth* Sacratary 

MY 1 9 l«7 

Ei Partof 
PubUc Raoord 

CORRCSPONOENT OFFICES; LONDON. PARIS AND BRUSSELS 



CSX/NS-13 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TP ANSPORTATION, 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL / ND OPERATING LEASES/AGREEMENTS-
CONRML INC. AND CONSOLIDATED RAIL CORPOR/.TION 

APPLICANTS' MOTION TO STRIKE NYNJ-3, 
THE PORT AUTHORITY'S REPLY TO PETITION FOR WAIVER OR 

CLARIFICATION OF RAILROAD CONSOL IDATION 
PROCEDURES, AND RELAl'ED RELIEF 

CSX Corporation ("CSXC"), CSX Transportation, Inc. ("CSXT").̂ ' Norfolk 

Southern Corporation ("NSC"). Norfolk Southern Railway Company ("NSRC"),= and 

Conrail Inc. ("CRI") and Consolidated Rail Corporation ("CRC")̂ ' (collectively, 

"Applicants") hereby move to strike NYNJ-3, the Reply to Petition for Waiver or 

Clarification of Railroad Consolidation Procedures, and Related Relief submitted by The Port 

Authority of New York and New Jersey (the "Port Author ty") on May 7, 1997. The Port 

Authority's pleading is prohibited under the Board's Railroad Consolidation P.ocedures-

2' 

3/ 

CSXC and CSXT are referred to collectively as "CSX." 

NSC and NSRC are refen-ed lo collectively as "NS." 

CRI and CRC are referred to collectively as "ConraiL" 

- The Boa:J s Railroad Consolidation Procedures are found at 49 C.F.R. part 1180, 
subpart A. 



and should be stricken. Even if the Board were to consider the Port Authority's pleading, its 

arguments against granting one of the Applicants' waiver requests are without merit and 

should be rejecled. 

Discussion 

In CSX/NS-10, filed May 2, 1997, the Applicants requested waiver or clarification of 

Sec.ion 1180.9(a), (b) and (c) of the Board's Railroad Consolidation Procedures to permit 

them to reflect Conrail financial information in the respeciive financial pro forma statements 

of CSX and NS, as appropriate, and not to file separate pro forma financial statements for 

Conrail. The Port Authority objects to this requested waiver or clarification, apparently 

based in part on the assumpiion that Conrail, although jointly-owneu by CSX and NS, would 

operate as an independent entity whose fortune would rise or fall solely on its v"wn 

independent operaiions.-

The Port Authority's pleading is not permitted by the Board's Consolidation 

Procedures. Seclion 1180.4(0(3) states, in relevant part: 

(3) No replies to a petition for waiver will be permitted, except 
where a proceeding involving the same parties and a related transaction is 
pending before us. * * * Replies to a pelition for clarification shall be 
P'̂ rmitted within 10 days of the petition's filing. 

The Port Authority's reply is directed to that part of Applicants' requesi seeking waiver of 

the Board's Consolidation Procedure"; to permit them not to submit separate yro forma 

'̂ The Port Authority states that "ttjhe decision to keep Conrail in place as the only 
carrier serving the metropolitan area of New York and New Jersey raises several important 
issues [including] whether an independent, although jointlv owned, Conrail would provide the 
service necessary to the future development of New York/New Jersey area." NY/NJ-3 at 3. 



statements for Conrail. As such, the Port Authority's reply is prohibited and should be 

stricken. 

Even if the Board were to consider the Port Authority's reply, however, it should 

grant Applicants' request for waiver or clarification of Section 1180.9(a), (b) and (c). It is 

the intention of CSX and NS that Conraii's operations will not be independent of its new 

owners. Instead, they intend that Conrail will be operated in such a manner as to provide 

meaningful access to its co-owners to the New York/New Jersey and other areas. They 

intend that the financial effects of providing this access, and any book-keeping profits or 

losses, will inure to the benefit of those owners. For that reason. Applicants propose to 

reflect financial information relating to the continuing Conrail in the gro forma statements of 

NS fnd CSX. Those statements will reflect the most accurate rcporting of the financial 

effects of the proposed transaction. 

Conrail will hold at least two subsidiaries ("Sub A" and "Sub B") which will, in mm, 

own and make available, respectively, to CSX and NS for •heir separate operation and use 

certain lines, facilities and otlier assets. Conrail or a Conrail subsidiary will hold other lines, 

facilities and other assets, including but not limited to the lines and facilities of concern to 

the Port Authority, access to which will be made available to both CSX and NS pursuant to 

various agreements. Th'j financial effects of Conrail activities will flow in some cases to 

CSX or NS alone, and in other cases to both CSX and NS in proportions specified in 

agreements which will be submitted with the Control Application. Thus, creating separate 

Conrail Eto forma financial statements, which the Port Authority seems to want, would entail 

a complex and duplicative effort that would serve no useful purpose. Since Conrail after the 



transaction will be wholly-owned by CSX and NS or their subsidiaries, neither the Board nor 

other parties need to review sepsrate ciQ forma financial statements in order to assess the 

financial effects ofthe transaction on the rail carriers involved or on Conraii's ability to 

provide rail transportation services. 

Further, creating separate ETQ forma financial statements for Conrail would not aid 

the Board or the Port Authority in evaluating the true economic and competit- 'e effects of 

the propostd transaction on the New York/New Jersey area. The statements would reflect 

the consolidated financial activities of Ccnrail, Sub A and Sub B over the entire physical 

plant of Conrail, Sub A and Sub B, nci he particularized financial activities in the New 

York/New Jersey area which will be but one of several areas to which both CSXT and 

NSRC will have access. Granting the Port Authority's request will not address the concems 

it has expressed. 

The Port Authority's concems - the namre of the Applicants' operations in the New 

York/New Jersey area, the competitive anc economic effect of those operatioiu, the 

investment CSX and NS anticipate making in the New York/New Jersey rail facilities, and 

the level of competition that the New York/New .lersey area will experience following the 

proposed transaction - will be addressed in the Control Application. That application will 

fully describe the post-transacti :)n Conrail, its structure, management and operations. CSX 

and NS will set forth an operating plan which will delineate the rail operations in the New 

York,'New Jersey area, and how those operations fit into the separately integrated operations 

of thc CSX and NS systems. CSX and NS will offer testimony as to the competitive and 

economic effects of those operations on the New York/New Jer.«!ey area. Requiring the 



Applicants to develop pro forma financial statements for Conrail would add nothing to the 

ability of the Board or the Port Authority to evaluate these effects. 

CONCLUSION 

For the foregoing reasons, the Applicants ask the Board to strike NY/NJ-3, or, if it 

decides to accept NY/NJ-3 for the record, to deny fhe relief requested therein and grant 

Applicants' requested waiver and clarification with regard to Section 1180.9(a), (b) and (c) 

of the Board's Railroad Consolidation Procedures, all as set forth more fully in CSX/NS-10. 

Requiring separate pro forma statement for Conrail would add nothing to the process of 

review and evaluation of the propo >ed transaction, and would subject the Applicants to a 

substantial and unnecessary burden. 

Respectfully submitied. 

Janies C. Bishop, Jr. 
William C. Wooldridge 
J. Gary Lane 
Janies L. Howe HI 
Robert J. Cooney 
George A. Aspatore 
Norfolk Southem Corporation 
Three Commercial Place 
Norfolk, VA 23.̂ 10-9241 

) 629-2838 

Richard A. Allen 
James A. Calderwood 
Andrew R. Plump 
John V. Edwards 
Zuckert. Scoutt ki. Rasenberger, LLP 
888 Seventeenth Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 

Mark G. Aron 
Peter J . Shudtz 
CSX Corporation 
One James Center 
902 East Cary Street 
Richmond, VA 23129 
(804) 782-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportaiion, Inc. 
500 Water Street 
Jacksonville. FL 2)2 
(904) 359-3100 

Dennis G. Lyons O r " - T T Lyons 
Richard L . Rosen 



(202) 298-8660 

John M. Nannes 
Scot B. Hutchins 
Skadden, Arps, Slate, Meagher 

& Flom LLP 
1440 New York Ave., N.W. 
Wa«>hington, D.C. 20005-2111 
(202) 371-7400 

Counsel for Norfolk Southem 
Corporation and No:folk Southern 
Railway Company 

Paul T. Denis 
Amold & Porter 
555 12th Street, N.W. 
Washington. D.C. 20004-1202 
(202) 942-5000 

Samuel M. Sipe, Jr. 
Timothy M. Walsh 
Steptoe & Johnson LLP 
1330 Connecticut Avenue 
Washington. D.C. 20036-1795 
(202) 429-3000 

Counsel for C2>X Corporation 
and CSX Transportation. It. \ 

Timothy T. O'Toole 
Constance L . Abrams 
Consolidated Rai! Corporaiion 
Two Commerce Square 
2001 Market Street 
Philadelphia, PA 19103 
(215) 209-4000 

Paul A. Cunningham \J 
Harkins Curmingham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, D.C. 20036 
(202) 973-7600 

Counsel for ConraU Inc. and Consolidated 
RaU Comoration 

May 16, 1997 



CERTIFICATE OF SERVICE 

I, John V. Edwards, certify that on May 16. 1997 I have caused to be .served by first 

class mail, postage prepaid, or by more expeditious means a true and correct copy of the 

foregoing CSX/NS-13, Applicants' Motion to Strike NYNJ-3, The Port Authority's Reply to 

Petition for Waiver or Clarification of Railroad Consolidation Procedures, and Other Relief, 

on all parties that have appeared in STB Finance Docket No. 33388 and by hand delivery on 

the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Commission 
Office of Hearings 
825 North Capitol Street, N.E. 
Washington, D.C. 20426 

Dated: May 16, 1997 

Jqlĵ V .̂ Edwards 
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TRANSPORTATION • COMMUNICATIONS 
INTERNATIONAL UNION 

AiL-ao. ac LEGAL DEPARTMENT 

ROBERT A. SCARDELLETTI 

l\AITCHEU. M. KRAUS 

LARRY R. PRUDEN 

May 9, 19°7 

Secre t a r y 

33388 

VIA HAND DELIVERY 

Mr. '^'ernon A. W i l l i a m s , 
Case C o n t r o l Brancn 
ATTN: STB Finance Docket No 
Surface T r a n s p o r t a t i o n Board 
1925 K S t r e e t , NW 
Washington, DC 20423-0001 

Re: Finance Docket No. 3 3388 

Dear Mr. W i l l i a m s : 

Enclosed please f i n d an o r i g i n a l and t w e n t y - f i v e copies each 
of th<^ Transportation»Comr,unication3 I n t e r n a t i o n a l Union, Unrted 
T r a n s p o r t a t i o n Union and I n t e r n a t i o n a l A s s o c i a t i o n of M a c h i n i s t s 
and Aerospace Workers' P e t i t i o n f o r Leave t o Amend Comments on 
Proposed Procedural Schedule (TCU/UTU/IAM-3) and Amended Comments 
on Proposed Procedural Schedule (TCU/UTU/IAM-4) i n the abc/e-
r e f e r e n c e d matter. Copies have been served as i n d i c a t e ( i i n the 
C e r t i f i c a t e s of Service I have a l s o enclosed a copy of each 
p l e a d i n g t o be date stamp'jd and r e t u r n e d t o our messenger. 

Thank you f o r your a t t e n t i o n t o t h i s matter. 

Very t r u l y you-

o 

LRP:fm 

Enclosures 

—mms— 
Offic* of the SBcrotary 

IHY - 9 1997 

E ] Partof 
Public Racord 

L a r r y rt. 
A s s i s t a n : 

Pruden 
General Counsel 

3 Research Place • Rockville. MD 20850 • ^307; 948-49W • FAX (30V 330-7662 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, 
NORFOLK SOUTHERN CORPORATION AND 
NDRFOLK SOUTHERN RAILWAY COMFANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS - - ' " ^ ' i r ! 
COIfRAIL, INC, AND CONSOLIDATED RAIL CORPORATICN --

TRANSFER OF RAILROAD LINE BY NORFOLK LiOUTHERN 
RAILWAY COMPANY TO CSX TRANSPORTATION, INC. 

TRANSPORTATION*COMMUNICATIONS INTERNATIONAL UNION, 
UNITED TRANSPORTAIION tTOION AND 

INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE V.'ORKERS' 
PETITION FOR LEAVE TO AMEND 

COMMENTS ON PROPOSED PROCEDURAL SCHEDULE 

The Transportation«Communications I n t e r n a t i o n a l Union {"TCU") , 

Un i t e d T r a n s p o r t a t i o n Union ("UTU") and the i n t e r n a t i o n a l 

Associav..^on of Ma c h i n i s t s and Aerospace Workers ("IAM") hereby 

P e t i t i o n the Surface T r a n s p o r t a t i o n Board f o r Leave t o Amend our 

A p r i l 30, 19.^7, Comments on Proposed Procedural Schedule i n t h i s 

m a t t e r pursuant t o 49 C.F.R. § 104.11. 

R e s p e c t f u l l y submitted. 

M i t c h e l l / Nl. Kraus 
General beninsel 
L a r r y R. Pruden 
A s s i s t a n t G«5neral Counsel 
T r a n s p o r t a t ion»Communicat ions 
I n t e r n a t i o n a l Union 
3 Research Place 
R o c k v i l l e , MD 20850 
(301) 948-4910 



C l i n t o n J M i l l e r I I I 
General Counsel 
Daniel R. E l l i o t t I I I 
A s s i s t a n t General Counsel 
United T r a n s p o r t a t i o n Union 
14600 D e t r o i t Avenue 
Cleveland, OH 44107 
(216) 228-9400 

Josepn G u e r r i e n , J r . 
Debra S. W i l l e n 
G u e r r i e r i , Edmond & Clayman, P.C. 
1331 F S t r e e t , NW, 4 t h F l c o r 
Washington, DC 20001 
(202) 624-7400 
Counsel f o r IAM 

Dated: May 9, 1997 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t copies of t.he f o r e g c i n g were mailed t h i s 
9th day of May, 1997, v i a f i r s t - c l a s s m a i l , postage p r e p a i d , t o the 
f o l l o w i n g : 

Mr. Jacob Leventhal 
A d m i n i s t r a t i v e Law Judge 
Federal Energy Regulatory Commission 
888 F.-rst S t r e e t , NE, S u i t e I I F 
Washington, DC 20426 

James C. Bishop, J r . , Esquire 
N o r f o l k Southern C o r p o r a t i o n 
Three Commercial Place 
N o r f o l k , VA 23510-9241 

Mark G. Aron, Esquire 
Peter J. Shudtz, Esquire 
CSX C o r p o r a t i o n 
902 East Cary S t r e e t 
Richmond, VA 23129 

Richard A. A l l e n , Esquire 
Zuckert, Scoutt & Rasenberger, L.L.P. 
888 - 17th S t r e e t , NW, S u i t e 600 
Washingtcn, DC 20006-3939 

John M. Nannes, Esquire 
Scot B. Hutchins, Esquire 
Skadden, Arps, S l a t e , 
Meagher & Flom LLP 

144 0 New York Avenue, NW 
Wasnington, DC 20005-2111 

P. Michael G i f t o 3 , Esquire 
Paul R. Hitchcock, Esquire 
CSX T r a n s p o r t a t i o n , Inc. 
500 Water S t r e e t 
Speed Code J-120 
J a c k s o n v i l l e , FL 32202 

Dennis G. Lyons, Esquire 
A r n o l d & P o r t e r 
555 - 12th S t r e e t , NW 
Wasbington, DC 20004-1202 

Samuel M. Sipe, J r . , Esquire 
Timothy M. Walsh, Esquire 
Steptoe & Johnson LLP 
1330 Connecticut Avenue 
Washington, DC 20036-1795 



Timothy T. O'Toole, Esquire 
Constance L. Abrams, Esquire 
Consolidated R a i l C o r p o r a t i o n 
2001 Market S t r e e t 
P h i l a d e l p h i a , PA 19103 

Paul A Cunningham, Esquire 
h a r k i n s Cunningham 
1300 - 19th S t r e e t , NW, S u i t e 600 
Washington, DC .10036 

Richard A. Ede''nan, Esquire 
Highsaw, Mahoney & Clarke, P.C. 
1050 - 17th S t r e e t , NW, S u i t e 210 
Washington, DC 20036 

Edward Wytkind, Executive D i r e c t o r 
L a r r y I . W i l l i s 
T r a n s p o r t a t i o n Trades Department 
400 North C a p i t o l S t r e e t , NW 
S u i t e 861 
Washington, DC 20001 
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DtNNIS G .YONS 
iZQZ' 942 5658 

A R N O I ^ D & P O R T E R 
5 5 5 TWELFTH STREET NW 

,\ASHINGTON, D C 2 0 0 0 4 - 1 2 0 6 

1202' 942 5000 

May 2, 1997 

BY HAND 

The Honorable Vernon A. W i l l i a m s 
S e c r e t a r y 
Surface T i a n s p o r t a t i o n Board 
1925 K S t r e e t , N.W. 
Washington, D.C. 20423 

Re: P e t i t i o n f o r Waiver of 
49 C.F.R. § 1 1 8 0 . 4 ( c ) ( 2 ) ( v i ) ; 
Firance Docket 33388 

Dear Sec e t a r y W i l l i a m s : 

Enclosed please f i n d CSX-1, the F e t r t i o T f o r 
Waiver of 49 <. .F.R. § l ] 8 0 . 4 ( c ) (2) ( v i ) i n the above 
r e f ei-enced docket. 

Accompanying t h i s l e t t e i are t w e n t y - f i v e copies 
of t he P e t i t i o n , as w e l l as a f o r m a t t e d d i s k e t t e i n 
WordPerfect 5.1. 

Thank you f o r your assistance i n t h i s m atter. 
Please contact myself ( (202) 942-5858) or Susan Cassidy 
((202) 942-5966) i f you have any quest i o n s . 

K i n d l y date stamp the enclosed a d d i t i o n a l copy o f 
t h i s l e t t e r a t the time of f i l i n g and r e t u r n i t t o our 
messenger. 

l y your^. 

'Dennis G. Lyo? 
ARNOLD & PORTER 
Counsel for CSX Corporation 
and CSX Transportation, Inc. 

Enc losu res 



EXPEDITED CONSIDERATION TEOUESTED 

--n BEFORE THE 
\\ SURFACE TRANSPORTATION BOARD 

PETITION FOR WAIVER OF 
49 C.F.R. § 1180.4(c)(2)(vi) 

FINANCE DOCKET NO. 333S8 
!• ' / V S ^ / 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC AND CONSOLIDATED RAIL CORPORATION 

CSX Corporation ("CSXC"). CSX Transportation. Inc. ("CSXT' ),1 

Conrail Inc. ("CRI") and Consolidated Rail Corporation ("CRC"),^ hereby 

petition the Board, pursuant to 49 C.F.R. § 1180.4(0, for waiver of those 

provisions of 49 C.F.R. § 1180.4(c)(2)(vi) which might othervise require that 

certain Notices or Petitions for Exemption that CSX and Conrail wish to file 

forthwith, for construction of certain connections, be delayed and filed 

concurrently with the filing of the Primary Application. 

CSX has determined that it is necessary to construct four connections 

prior to a decision on the Primary Application. This construction must be 

completed and ready to operate immediately in order for CSXT to provide 

efficient service over its portions of Conrail and to compete effectively with 

Norfolk Southem Railway Company ("NSRC") if the application for joint control 

^ CSXC and CSXT are referred to collectively as "CSX." 

*• CRI and CRC are referred to collectivelv as "Conrail." 
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of Conrail is approved. If the Board ultimately were to grant this Petition and the 

construction exemptions. CSXT would undertake to complete construction of 

these connections prior to the Board's decision on the Primar>' Application. As 

discussed more fully below, completion of these connections is essential if CSXT 

is to be able immediately to compete vigorously with NSRC at such time as the 

B(\'jrd mighl grant the Primary Application. Without early authorization to 

proceed with such construction. CSXT would be severely limited in its ability to 

strve important cu' totners. 

Petitioners realize that such a request is not 'vpical of the waivers 

routinely sought in major control transactions. For that reasoii. Applicants have 

limited the request as much as possible. If the Board agrees to waive the 

concurrent filing requirements of § 1180.4(c)(2)(vi). Petitioners initially would 

seek authoritv only to construct these essential connections. Petitioners would not 

operate over these connections unless and until the Board authorizes such 

operations pursuant to the Primary Application. Thus, the decision on operating 

authorization would depend on the Board's decision on the Primary Application. 

If the Board grants this Petition for Waiver. CSX and Conrail will file, 

in separate dockets, a Notice of Exemption pursuant to 49 C.F.R. § 1150.36 for 

construction ofa connection at Crestline, OH, and Petitions for Exemption 

pursuan; to 4') U.S.C. § 10502 and 49 C.F.R. §§1121.1, 1150.1(a) for the 

construction of connections at Willow Creek, IN, Greenwich, OH, and Sidney, 

OH. CSX and Conrail expect to demonslrate that the standards for exemption set 

forth in 49 U.S.C. § 10502 are saiisfied here: regulation of the proposed 

constructions is not necessary to carry out the national transportation policy or to 

proiect shippers from abuse of market power. CSX would consult with 

appropriate federal, slate and local agencies with respect to any potenlial 



environmental effects from the consiruction of their connections and would file 

environmental reports with SEA at thc time ihat the notice and petitions are filed. 

If CSXT must wait for approval of the Primary Application before it 

can begin construction of these four essential connections, its ability to compete 

effeclively with NSRC upon the effectiveness of a Board order approving the 

Primary Application (the "Conlroi Date") would be severely compromi.sed; 

neither CSX nor the shipping public would be able to reap the full competitive 

benefits of the proposed transaction. Specifically, if CSXT could not offer 

competitive rail service from New York to Chicago and New York to Cincinnati 

using lines that it proposes to acquire from Conrai] (including its new "Water 

Level Route" between New York and Cleveland), the achievement of effective 

competition beiween NSRC and CSXT - one of the fundamental underlying 

bases for the transaction proposed in the Primary Application - would be delayed 

significantly. This delay would adversely affecl the shipping public, which 

would benefit from the anlicipated vigoious competition between CSXT and 

NSRC. Moreover, if CSXT cannot compete effectively with NSRC "oul of the 

starting blocks." this initial competitive imbalance could have a deleterious - and 

long term - effect on CSXT's future operations and its ability lo compeie 

effectively with NSRC even when the connections were ultimately built. For 

exampie. if only NSRC is able to offer direct service to Chicago and olher major 

midwestern cities, shippers examining their new rail options may turn away from 

CSXT to NSRC - or trucks. Customers lost as a result of less competitive 

ser\'ice would be hard lo win back when the connections are finally ready. 

Waiver of the "related application" concurrent filing requirement of 49 

C.F.R. § I I80.4(c)(2)(vi) with respect to exemplions for the construction of 

these connections would not require the Board to prejudge the Prirnury 
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Application. While the connections are essential to the prompt anu tull 

realization of the benefits of the Primary Application, exempiion of their 

construction from regulation does not require the Board to make any assessment 

of the merits of the Primary Application ilself CSX is preparcu to acc t the 

risk that the Primary Application will not be granied and that CSXT will not 

benefit from the connections. 

I. DESCRIPTION OF THE CONNECTIONS 

Maps illustrating the locations of the proposed connections are included 

as Exhibils A C. Exhibit A is a depiction of the proposed CSXT/NSRC rail lines 

in the Northeast. Exhibits B and C depict the location of the Willow Creek, IN, 

connection and its relalionship to Chicago and Gib.son Yard. A narrative 

description of the four proposed connections follows. 

A. Crestline 

Two main line tracks of Conrail cross at Crestline. Petitioners propos? 

to consifuct a connection track between those two Conrail main lines in the NW 

Quadrant. The connection will extend approximately 1,142 feet between 

appioximately Milepost 75.5 on Conraii's North-South main line between 

Greenwich, OH, and Indianapolis, IN, and approximately Milepost 188.8 on 

Conraii's East-West main line between Pittsburgh, I'A, and Ft. Wayne, IN. 

B. Greenwich 

The lines of CSXT and Conrail cross each other at Greenwich, OH. 

Petitioners propose to construci ccnnection tracks in the NW and SE Quadrants 

between CSXT's main line and Conraii's main line. The connection in the NW 

Quadrani will extend approximately 4,600 feet belween approxiinately Milepost 

BG-193.1 on CSXT's main line beiween Chicago and Pittsburgh, and 
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approximately Milepost 54.1 on Conraii's main line from Cleveland to 

Cincinnati. A portion of this connection in the NW Quadrant will be constructed 

utilizing existing trackage and/or right-of-way of the Wheeling & Lake Erie 

Railway Company (W&LE). The conneclion in the SE Quadrani will extend 

approximately 1,044 feet between approximately Milepost BG-192.5 on CSXT's 

main line and approximately Milepo.st 54.6 on Conraii's main line. 

C. Sidney 

CSXT and Conrail lines cross each olher at Sidney Junclion, OH. 

Petitioners propose to construct a connection track in the SE Quadrani between 

CSXT's main line and Conraii's main line. The connection will extend 

approximately 3.263 feel belween approximately Milepost BE-96.5 on CSXT's 

main line belween Cincinnaii. O i . and Toledo. OH, and approximately Milepost 

163.5 on Conraii's main line between Cleveland, OH, and Indianapolis, IN. 

D W///OM' Creek 

CSXT and Conrail cross each other at Willow Creek, IN. Petitioners 

propose to construct a connection track in the SE Quadrant beiween CSXT's main 

line and Conraii's mai': line. The connection will extend approximately 2,800 

feet between approximately Milepost BI-236.5 on CSXT's main line between 

Garrett, IN, and Chicago, IL, and approximately Milepr-̂ * ?48.8 on Conraii's 

main line between Porter, IN, and Gibson Yard, IN (outs Chicago). 

n. EARLY CONSTRUCTION OF THESE CONNECTIONS IS 
NECESSARY TO REALIZE THE PUBLIC BENEFITS OF 
THE TRANSACTION IN THE EVENT THE BOARD APPROVES 
THE PRIMARY APPLICATION 

An essenlial feature of the proposed transaction is the creation of two 

competitive routes between New York and Chicago, and between New York and 



- 6 -

other major midwestern cilies such as Cincinnaii. The proposed transaction 

would provide bolh CSXT and NSRC wilh competitive roules from New York to 

Chicago and other major midwestern cilies through, among olher things, the 

division of operating rights over the "Conrail X"^ between them. 

Under the lerms of the Letter Agreemenl of April 8. 1997. between 

CSX and Norfolk Souihem Corporation ("NSC"),'* CSXT would acquire the 

rights to operate over the leg ofthe Conrail "X" that runs from New York and 

Boston, through Cleveland, to Sl. Louis. NSRC would acquire the rights lo 

operate over the leg that runs from Philadelphia to Chicago, and bolh parties will 

reach the New York/Northern Ne\\' Jersey area. While CSXT has acquired the 

righl to operaie the Water Level Route to Chicago fiom New York and Boston as 

far west as Cleveland, the remainder of tha' route, running lo Chicago, will be 

operated by NSRC. 

The proposed transaction <« designed, inter alia, to give CSXT anH 

NSRC each competitive routes from New York to Chicago (and ihrough the 

Chicago gateway to the Wesl). Tl <̂  creation of two competitive rail routes from 

New York to Chicago is one of the mosl important competitive public benefits to 

be created by the division of Conrail. CSXT musl find an allemative or 

alternatives for the "missing part" of the Water Level Route between Cleveland 

and Chi,, ̂ o. In addilion. an efficieni service route from Cleveland to Cincinnati 

(and beyi»nu. to the Memphis galeway) must be developed by connections with 

existing parts of CSXT's sysiem. The connections that CSXT proposes to 

3 
The Conrail line; running diagonally from Boston and New York to St. Louis, 

through Cleveland, form one half of the formation commonly known as the 
"Conrail X." The other half of the "X" encompasses the Conrail lines from 
Chicago to the Philadelphia area. 
^ NSRC and N.SC are referted lo collectively as "NS." 



construct on an expedited basis would facilitate the establishment of such efficieni 

routes between tht" Northeast and Chicago over the Waier Level Route and from 

New York to Cincinnati. 

To reach Chicago. CSXT would route its New York-Chicago trains 

southwest 'lom Cleveland on the Conrail line running ihrough Greenwich and 

Crestline (v hich CSXT will operate under the proposed division). CSXT then 

would have two alternative routes to reach Chicago. At Greenwich. CSXT's 

Chicago-bound trains would be able to connect to the existing CSXT lin? p̂art of 

tlic former B&O line) from Greenwich to Chicago. At Crestline, these Chicago-

bound trains would be able to connect to the Conrail line (which CSXT will 

operate under the proposed division) from Crestline. OH. to Chicago (via Lima. 

OH. and Fort Wayne. IN).'' Neither connection exisis today. 

Of these two altematives, the primary route to Chicago would be the 

former B&O line, which would be accessed at Greenwich. OH. CSX has 

committed itself lo a multimillion dollar program of improvement of the B&O 

line to Chicago.̂  Yet. presently at Greenwich there is no conneclion at the jnly 

poinl whi -e movement on and off the B&O line, coming off or going to the 

Water I .cl Route at Cleveland, can take place. Thus, a connection must be 

construe ed. 

The line from Crestline through Fort Wayne. IN. will handle less lime-

sensitive traffic. Acain. there is no existing conneclion at the intersection of the 

NS presently owns this I \e from Fort Wayne, IN, to Chicago. The Fort 
Wayne-Chicago line will be the su'ojeci of a like-kind exchange by NS with 
Conrail for another line. 

^ During lhe pendency of the Primary Application, CSX intends to make 
sub.stantial improvemenis. which are not subject to STB jurisdiction, to various of 
its lines such as double tracking, the installation of side tracks and the 
rehabilitalion of track. 
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Conrail northeast to southwest line wiih its Fort Wayne line at Crestline. A 

connection must bc constructed. 

Trains moving to Chicago over the CSXT (former B&O) line would 

have to switch to the Porter Branch of the Conrail line at Willow Creek, IN, in 

order to enter the IHB's Gibson Yard in Chicago. Again, there is no connection 

at Willow Creek. Construction of connections at Greenwich, Crestline, and 

Willow Creek therefore are essential to permit CSXT's trains lo move efficiently 

between New York and Chicago (and vice versa). 

Similarly, lo operaie trains efficiently belween New York and 

Cincinnati via the Water Level Route to Cleveland. CSXT must be able to run ils 

trains from the existing Conrail line between Cleveland and Sidney, OH, to the 

CSXT line segmeni between Sidney and Cincinnati. Thus, construction of a 

conneclion at Sidney is essential to give CSXT the benefit of the competitive 

route it would acquire, and iS necessary to effecnjate the competitive purposes of 

dividing the "Conrail X." 

Il is critical that CSXT be able to complete construction of the 

connecti'ins at Greenwich, Crestline, Willow Creek, and Sidney before the 

decision on the Primary Application. Withoui these connections, CSXT would 

be unable to provide efficieni. competitive service to the public on these 

important rouies until several months after the Control Date.̂  If CSXT could not 

^ Cincinnati is important, not only as an originating/terminating area, but also as 
the location of CSXT's Queensgate Yard. 

The time needed for construction and signal work could delay compeiitive 
operations over these impo. 'ant segments of the proposed CSXT rail sysiem for 
as long as six months after the Board took action on the Primary Application. 
CSXT needs to begin construction by September 1, 1997, to avoid delay that 
would resull from the intermption of consiruction due to the onset of winter in 
northern Ohio. 



immediately be în operation over its new competitive routes from New York to 

Chicago and New York to Cincinnati, the opportunity for shippers to have access 

to new head-to-head competition - a primary benefit of the proposed 

transaction - would be delayed. 

CSXT's initial inability to link ils lines to create compeiitive routes 

from the New York to Chicago-Cincinnuti markets would place CSXT at a severe 

competitive disadvantage if NSRC is able to run on its lines from the start. This 

inilial compeiitive disadvantage could have continuing effects well into the future, 

diminishing CSXT's strength as a competitor and detracting from the public 

benefits of the CSXT/NSRC competition anticipated by the Primary Application. 

III. APPROVAL OF THIS WAIVER WOULD NOT AFFECT BOARD 
CONSIDERATION OF THE PRIMARY APPLICATION OR 
OTHER RELATED APPLICATIONS 

A waiver of 49 C.F.R. § 1180.4(c)(2)(vi) would not compromise the 

Board's ability to consider independently the merits ofthe Primary Application. 

First, the waiver simply would permit Conrail and CSX to seek exemptions for 

consiruction of the connections. Any grant of authority for CSXT to op -a.e over 

the connections with Conrail lines would be deferred until the Board's ruling on 

the Primary Application. 

Second, CSX is willing to assume the financial risks associated with 

constructing these connections without any assurances that operating authority 

would be granted. If the BoaiJ does not approve the Primary Application, it 

need not approve operations over these connections; the Board also could 

entertain nolices of exemption or other appropriate petitions to permit operations 

by the interested railroad or railroads over any of the four connections that would 

provide public benefits independent of the proposed transaction. 



10-

CSX's express acceptance of the financial risks attendant to 

constructing these connev' ans prior to Board action on the Primary Application is 

intended to reassure the Board and the parties to Docket No. 33388 lhat CSX 

neither requesls nor expects the Board to prejudge thc Primary Application. 

Indeed, the costs and scope of these connections is quite small in comparison to 

the scope ot the stock acquisition, constmction and other expenditures associated 

with the transaction proposed in the Primary Application. 

In the event that the Board rejects the Primary Application, the 

connections would remain the proper :y of the railroad or railroads on which lhey 

are located. Some or all of the connections mighl later be deiermined to provide 

benefits to the national rail system independent ofthe proposed transaction. Or, 

thc track materials could be removed and reused if needed elsewhere. 

The Board has recognized, in olher contexts, that conditionally 

approving constmction projects before the Board completes ils analysis of all 

issues related to those projects does not constitute prejudgment of any unresolved 

issues. For example, the Board has conditionally approved the construction of 

connections before it completed its environmental review, explaining that 

"(glranting the requested conditional exemption [would] not diminish [its] 

capacity to consider environmental matters when [il] issue[d] a final decision 

addressing environmental issues and making the exemption effeclive at that 

time." Hastings Indus. Link R.R. — Constr. and Operation Exemption — 

Haslinss. NE. F.D. No. 32984, 1996 WL 706769 *2 (I C.C.) (decided Dec. 2, 

1996); see_ also Jackson Counry Port Auth.-Conur. Exemption-- Pascagoula. 

MS, F.D. No. 31536, 1990 WL 287815 *2 (l.C.C.) (decided Aug. 6, 1990). 

Permitiing Conrail and CSX to file the requisite notice and petitions for 

exemplions for constmction of the connections described herein prior to the filing 
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of the Primary Application would not affect the Board's ability to decide the 

Primary Application independently on its merits. 

IV. NO ISSUE OF PREMATURE CONTROL IS PRESENTED 

The constmction of these connections in whole or in part on Conrail 

property would nol involve any unauthorized or premature exercise of control 

over Conrail by CSX. The constmctions would take place only with Conraii's 

consent, given by its present independent management, and on terms 

overwhelmingly favorable lo Conrail. Constmction would be entirely at CSX'̂  

expense. Steps would be taken to assure that there is no adverseimpact on 

Conraii's train movements. Conrail would obtain title to the improvements made 

on its property. Appropriate indemnification of Conrail would be provided If 

the Board does not approve the control transaction, Conrail would not be any the 

worse for having had new constmction work done cn its property, and may be 

benefited by it; it would own the constmcted connections and, if it wishes, could 

seek authority from the Board to commence operations using them. 

CONCLUSION 

CSX and Conrail therefore request that the Board grant this Petition for 

Waiver of § 1180.4(c)(iv), so that the proposed Notice of Exemption and 

Petitions for Exemptions may be fiied and acted upon separately from the 
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Primary Application. Further, to facilitate the environmental review process and 

achieve the benefits described herein in a timely manner, CSX and Conrail 

request that the Board acl expeditiously on this pelition. 
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Sidnev. OH 45365 

Stephen Hubbell 
County Engineer 
County Courthouse 
Sidney. OH 45365 

Robert Ashbrook 
Chairman 
Board of Commissioners 
50 Park Avenue East 
Mansfield. OH 44902 

John Adams 
Planning Director 
Couniy Courthouse 
5C ̂ ark Avenue East 
Mansfield, OH 44902 

U.S. Army Engineer District, 
Louisville 

Ohio River Division 
P.O. Box 59 
Louisville, KY 40202 

U.S. Army Engineer District, 
Huntington 

Ohio River Division 
502 Eighth Street 
Huntington, WV 25701 
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OCEÂ ' 



a 
o 
X 
a. 

O 



* : CUtoWchgmUyt S O I * t a r t M 
k: «Hn<iaKMnaao.OMraiiMi«liRMt>aN 

ca to lUlMUOO t (Mot M 

OTBto Grand M « d i . O M o ( N « 

«wnitoCli.i>nieHl—V>i4«i*in<unec. 

f : CSXTio OrkMrOH.Pf tMi iqhMt t l t iwvM) . 
ens tsOaMv.MHa O*.0M«l M 4 Cam«. 

g: o««toMa*Ci«Mi.n>tMmMi<Cmd*. 
tt. MSksta<«aimM ••••»«QH4*>«MsW«. 



u 
3 
O o oc a 
IU 
o 
iZ 
u. 
O 
in 
3 





FD- 33388 



DE^'NIS G LYONS 
5 f l 5 e 

A R N O L D 8c P O R T E R 
S'SSTOELFTH STREET NW 

WASHINGTON DC 2 0 0 0 4 1206 

1 2 0 2 ' 9 4 2 - 5 0 0 O 
F*CSIM'L[ a o ? ' 9 4 ? 5 9 0 9 

May 2, 1997 

BY HAND 

The Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K S t i - e t , N.W. 
Washington, D.C. 20423 

Re: P e t i t i o n f o r Waiver or C l a r i f i c a t i o n of 
Railroad Consolidation Procedures, and 
Related Relief -- Finance Docket 33388 

Dear Secretary Williams: 0 
Enclosed please f i n d CSX/NS-10, the P e t i t i o n f o r 

v;?.iver or C l a r i f i c a t i o n of Railroaci Consolidation 
Procedures, and Related Relief i n the above referenced 
docket. 

Accompanying chis l e t t e r are twenty-five copies 
.^f the P e t i t i o n , as well as a formatted d i s k e t t e i n 
WordPerfect 5.1. 

Thank you f o r your assistance i n t h i s matter. 
Please contact myself ((202) 942-5858), Je f f Burt ((202) 
942-5929), or Susan Morita ((202) 942-5252) i f you have 
any questions. 

Kindly date stamp the enclosed a d d i t i o n a l copy of 
t h i s l e t t e r at the time of f i l i n g and return i t to our 
messenger. 

ARO 
Lyons 

ARNOLD & PORTER 
Counsel f o r CSX Coiporation 
and CSX Transportation, Inc. 

Enclosures 
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EXPEDITED CONSIDERATION REQI ESTED 
CSX/NS-10 

BEFORE THE 
SIIRFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 

CSX CORPORATION AND CSX TRANSPORTATION. INC. AND 
NORFOLK SOIITHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

PETITION FOR WAIVER OR CLARIFICATION OF 
RAILROAD CONSOLIDATION PROCEDURES. AND RELATED RELIEF 

CSX Corporation ("CSXC "). CSX Transportation. Inc. ("CSXT").l 

Norfolk Southern Corporation ("NSC"), Nortolk Southern Railway Company 

("NSRC").^ Conrail Inc. ("CRI") and Consolidated Rail Corporation ("CRC")"̂  

notified the Board on Apnl 10. 1997. of their intention to file a joint application 

seeking Board authorization under 49 U S C. 113:3-11325 for (1) the 

acquisition of control hy CSX and NS of CRI. which is to he jointly owned by 

CSXC and NSC. by and through a special purpose limited liability company 

("LLC") and LLC's wholly-owned subsidiary. Green Acquisition Corp. ("Tender 

Sub") and (2) as soon as practicable after the authorization and exercise of such 

control, the division of Conrail s assess into (i) certain assets which will be the 

subject of separate long-term operating agreements, operating leases or other 

^ CSXC. CSXT and their whollv owned subsidiaries are referred to collectively 
as "CSX." 

" NSC, NSRC and their wholly owned subsidiaries are reterrv-d to collectively as 
"NS." 

^ CRI. CRC and their wholly owned subsidiaries are referred to collectively as 
"Conrail." CSX. NS and Conrail are referred to collectively as tl ^ "Applicants." 



operating arrangemfents with CSX and NS. respectively, (ii) Cw'rtain assets which 

will be .separately owned by CSX and NS. and (iii) certain assets wnich will 

continue to be held by CRI and CRC or their subsidiaries and operated for the 

benefit of CSX and NS. See CSX/NS-1. Notice of Intent to File Railroad 

Control Application. Finance Docket No. 33388. filed April K . 1997 ' 

clarit.ed by CSX/NS-5. Clarification of Notice of Intent to File Railroad Control 

.Application filed April 21. 1997. 

As the Board is ; ware, the fundamental objective of this transaction is 

to divide existing Conrail operaiions between CSX and NS (the "Division"). In 

that Division, certain facilities and operations will be assigned individually to 

either CSX or NS ihrough operating agreements or other mechanisms; other 

facilities and operations will be shared by. and operated for the benefit of. both 

NS and CSX. For these reasons, as well as corporate and tax considerations 

unrelated to any trans[Kirtatioii impact, the transaction will be effected through a 

series of interdependent steps, each of which is integral to the iransaction as a 

whole. 

DESCRIPTION OF THE PROPOSED TRANSACTION 

CSX and NS will participate jointly in the acquisition of CRI consistent 

with the Agreemenr and Plan of Merger dated as of October 14. 1996. by and 
4 

among CSXC. CRI and Tender Sub. as amended (the "Merger Agreement ). 

and the Letter Agreement dated as of April 8. i997. hetween CSXC anu NSC 

(the "CSX/NS Utter Agreement"). In accordance with the CSX/NS Letter 

Agreement. CSX w ill contribute to LLC all of the capital stock of Tender Sub. 

The lasl amendmenl to date is the Fourth Amendment dated as of April 8, 
1997. 
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Tender Sub currently holds a beneficial interest in the 17,77 ,̂124 shares of the 

capital stock of CRI acquired by CSX pursuant to its tender offer and held in a 

voting trust pending Board approval of the proposed transaction. NS will cause 

its wholly owned subsidiary, Atlantic Acquisition Corp., to contribute to LLC its 

interest in 8.200,000 shares of the capilal stock of CRI that Allantic Acquisition 

Corp. has acquired pursuant to its tender offer and which are currently being held 

in a separate voting trust. Following these contributions and the closing of the 

current pending joint tender offer of CSX and NS for the lenidining outstanding 

shares of CRI. each of CSX and NS wiil have a 509c v.iting interest in LLC and 

will have the right to ap,>oint 50% of LLC's board of managers or directors or 

similar governing persons. NS will have a 5S9c equity interest and CSX a 42% 

equity interest in LLC. 

In addition, both CSX ind NS will contribute, directly or indirectly, 

cash to LLC to enable LLC to purchase the remaining outstanding shares of CRI 

in the joint tender offer, and in a subsequent merger (the "Merger"). Pursuant to 

the Merger Agreement, in the Merger, Green Merger Corp. ("Merger Sub"), a 

wholly-owned subsidiary of Tender Sub, will be merged with and into CRI. with 

CRI as tlie surviving corporation. That surviving corporation will be a wholly-

owned indirect subsidiary of LLC and immediately upon the Merger will continue 

to be named "Conrail Inc." 

As promptly as possible after receiving author. rom the Board for 

CSX and NS to exe.-rise control over Conrail. Applicants will carry out several 

steps to effect the Division. Two wholly-owned subsidiaries of CRC. Sub A and 

Sub B (collectivelv sometimes referred to herein as the "Subsidiaries").̂  will be 

It is currently proposed that these Subsidiaries will themselves be limited 
liability companies, with CRC as their sole "member" (the equivalent to 

(Footnote continued on next page] 
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created, and, following authorization from the Board, each will acquire certain of 

CRC's assets. Sub A will acquire certain CRC assets designated to be operated 

as part of CSX's rail system, and Sub B will acquire certain CRC assets 

designated to be operated as part of NS's rail system; aniong other things, these 

assets will include routes currently operated by CRC. whether owned by CRC or 

operated by it under trackage rights. Certain assets will continue lo be held by 

CRI and CRC (or their subsidiaries) and will be operated by them for the benefit 

of CSX and NS. Sub A and Sub B will operate certain CRC assets held by them 

for the benefit of CSX and NS. respectively, and CSX. NS or their subsidiaries 

will operate certain propenies of Sub A and Sub B pursuant to long-term 

operating agreements, leases and indemnity arrangements as more fully set forth 

in definitive documentation to be entered into by CSX and NS (and where 

appropriate. Conrail). Similarly. Conrail wili enter inlo operating arrangement 

with CSX and NS pursuant to which Conrail will operate the assets held by CRI 

or CRC (or their subsidiaries other than Sub A and Sub B) for the shared beneut 

of CSX and NS. 

As part of the Division of the Conrail assets. CSX and NS will acquire 

trackage rights on certain of the Conrail lines and will joinlly use certain Conrail 

lines and facilities. Conrail will retain certain incidental 'rackage rights over 

certain line segments to be acquired by the Subsidiaries to facilitate its of eration 

of such I ' les and facilities. 

1. addition, the former Conrail line now owned by NS that run'̂  from 

Fon Wayne. IN, to Chicago. IL. will be transferred to CRC or a newly-created 

subsidiary of CRC in a like-kind exchange for CRC's Chicago South/IIIinois 

(Footnote continued from previous page[ 
"stockhi)lder" in a corporation). Their names are not yet determined; "Sub A" 
and "Sub B" are used herein as placeholders. 



Lines (the Streator Line). CRC or lhat newly-created subsidiarv of CRC, as the 

case may be, will in turn assign the tormer NS Fort Wayne to Chicago line to 

Sub A, to be operated ti.gether with the other Conrail lines to be assigned to 

Sub A and used by CSX as pan of CSX's rail system under the operating 

arrangements referred to above. 

All of the proposed actions and agreements described above are integral 

elements c/' the proposed acquisition and Division of Conrail by NS and CSX, 

approval for which Applicants will be filing an application under 49 U.S.C. 

§ 11323 (the "Primary Application"). Specifically, the Primary Application will 

seek authorization for the acquisition of control of Conrail by CSX and NS (the 

"Control Transaction") and for the following interrelated elements thereof 

(collectively, the "Transaction Elements"):̂  

1. Authorization under 49 U.S.C. § 11323 for Sub A to acquire 

certain assets of Conrail (including without limitation trackage and other rights) 

designated to be operated as part of CSX's rail sysiem. and for Sub B to acquire 

cenain assels of Conrail (including wiihout limitation trackage and other righis) 

designaled to be operated as pan of NS's rail sy.slem (the "Sub A/Sub B 

Acquisiti ns"). The Primary Application wil! seek a declaratory order that 

49 U.S . § 10901 is not applicable to the Sub A/Sub B Acquisitions. If the 

Board dues nol so rule. Applicants will al.so seek authorization under 49 U.S.C. 

i? 10901 for the Sub A/Sub B Acquisitions. 

2. Authorization under 49 U.S.C. § 11323 for CSX. NS and Conrail 

to continue to control Sub A and Sub B. subsequent to Sub A and Sub B 

acquiring the assets of Conrail identified in the preceding paragraph, and thereby 

In addition. Applicants anticipaie filing a number of .separate, but 
directly-related applications to authorize abandonments and construciion activities 
that .Applicants anticipate will take place if the Primary Application is approved. 



becoming rail carriers (the "Conlinuance in Control"). This will be necessary 

because, although Sub A and Sub B will continue after the Division to be wholly-

owned subsidiaries of CRC and thus under the control of CSX. NS and CRI. they 

will no longer be part of a Conrail "single system" of rail carriers to the extent 

that their operations will be conduced under the operating arrangements referred 

to in the following paragraph for the respective separate accounts of CSX and 

NS. 

3. Authorization under 49 U.S.C. § 11323: (a) for Sub A to enter 

inio operating arrangements with CSX for the operalion of the Conrail assets held 

by Sub A for the benefit of CSX; (b) for Sub B to enter into operating 

arrangements with NS for the operation of the Conrail assets held by Sub B for 

the benefii of NS; and (c) for CRI. CRC or one or more of their subsidiaries 

(other than Sub A or Sub B) to enter into operating arrangements with CSX and 

NS for the operation of assets held by CRI. CRC or one or more of their 

subsidiaries (other than Si '> A or Sub B). as the case may be. for the benefit of 

CSX or NS or both (the "Operating Arrangements"). 

4. .Authorization under 49 U.S.C. § 11323 for the acquisition of 

trackage rights by Sub A or CSX over NS (being trackage righis formerly held by 

Conrail over NS) and by Sub B or NS over CSX (being trackage rights formerly 

held by Conrail over CSX), and for lhe acquisition ofany other irackage rights 

by Sub A or by CSX over Sub B or by Sub B or NS over Sub A. (the "CSX/NS 

Trackage Rights"). 

5. .Authonzation under 49 U.S.C. § 11323 for the acquisilion by CSX 

and NS of trackage righis over certain Conrail rail lines (and the retention of 

certain incidental trackage l ights by Conrail over certain line segments lo be 
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acquired by the Subsidiaries) and for the joint u.se of certain Conrail rail lines, 

rights and facilities (the "Joint Use") 

6. .Authorization under 49 U.S.C. § 11322, lo the extent that any of 

the activities of CR!, CRC. the Subsidiaries, or other subsidiaries of CRI or 

CRC. or the performance by NS or CSX of any contracts of Conrail enlered inlo 

prior to the effective date on which the Board shall have authorized the control of 

Conrai' by NS and CSX (the "Control Date") might be deemed fo be a pooling or 

division by CSX and NS of iraffic or services or any pan of their earnings (the 

"Pooling"). 

7. Authorization under 49 li.S.C. § 1132'' Tor the transfer to Conrail 

of the former Conrail line now owned by NS that runs from Fort Wayne. IN. to 

Chicago. IL. and the tiansfer from CRC to NS of CRC's Streator Line in 

exchange (the "Like-Kind Exchange"). 

Applicants intend to file the Primary Application and other 

directly-related applicalions in mid-June 1997.̂  Applicants are in the process of 

preparing the Primary Application and other directly-related applications and 

require waivers or ciarificalions froin the Board, as stated herein, in order to 

facilitate that preparation. 

REOUEST FOR WAIVER OR CLARIFICATION 

Pursuam to §§ 1110.9, 1180,4(f) and 1152.24(e)(5),̂  Applicants 

hereby seek waiver or clarification of certain requiremenls of the Board's 

Applicants' request for waiver of the three-month pre-filing notification 
requirement of 49 C F.R. § 1180.4(b)(1) was granted in Finance Dockei 33388, 
Decision No. 2 served April 21. 1997. 
g 

All seclion references are to title 49 of the Code of Federal Regulations unless 
otherwise noted. 
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Raiiroad Consolidation Procedures, in conneclion with the Control Transaction 

and the Transaction Elements. Applicants also seek waiver or clarification to 

permii them to seek Boar'̂ ! ipprovai of the Control Transaction and the 

Transaction Elements in a single Primary Application. Applicants also seek 

exemption from certain requirements otherwise applicable to directly-related 

constructions and abandonments as discussed further ..elow. 

SUM.MARY 

I . The Control Transaclion 

Applicants seek the followirig waivers or clarifications of requirements 

of the Board's Railroad Consolidalion Procedures with respecl to the Control 

Transaction. 

A. Waiver or clarification of § 1180.3(a) to exclude LLC. Tender 

Sub, Merger Sub. Sub A and Sub B and any other subsidiary of CRC created or 

used to provide services for the account of CSX, NS or both of them from the 

definition of "applicant." 

B. Waiver or clarification of § 1180.3(b) to limit the definition of 

"applicant carriers" to those Board-regulated rail carriers in which either CSX, 

NS or Conrail now holds a majority interest. Also, where the Board's rules 

require the submission of information or data pertaining to "applicani carriers." 

waiver or clarificalion to permit Applicants lo submii. a; appropriate, information 

or data pertaining to CSX. NS and Conrail on a consolidated basis. 

C. Waiver or clarification of § 1180.6(a)(2)(v) to permit Applicants to 

submit employee impact data using the classification., described below. 

D. Waiver or clarification of § 1180.6(b)(1), (2), and (4) to permit 

Appl ints to file only: (a) the most recent Securities and Exchange Commission 

- 8 



("SEC") Form 10-Ks for CSXC, CSXT. NSC. NSRC. CRI. and CRC; (b) the 

SEC Schedule 14D-ls filed by CSX and NS relating to their lender offers for 

CRI's stock, and amendments thereto; and (c) the most recent annual reports to 

shareholders of CSXC. NSC. NSRC and CRI. 

E. Waiver or clarificalion of § 1180.6(b)(3). (6). and (8). relating to 

matters of corporate siructure and intercorporate relalionships. to pennit 

Applicants to exclude data, described below, not relevant to a thorough 

evaluation of the Primary Application. 

F. Waiver or clarification of § 1180.9(a). (b). and (c), relating to 

financial informaiion, to permit Applicants not to file separate pro forma financial 

statements for Conrail. 

G. Waiver or clarification of §§ 1180.6(a)(2)(v) and 1180.7 to permit 

Applicants to u:e periods other than 1995 as the base period for labor impa;t 

analyses, while the full year 1995 will be employed as the base year for other 

economic, markeling and financial analyses. 

H. Waiver or clarification of §§ 1180.7 and 1180.8 to pennit 

applicants to provide separate impact analyses and operational dala for the CSX 

and NS post-acquisition systems. 

I . Waiver or clarification of (a) the six-month pre-filing notice 

provisions of §§ 1105.10(a) (if an Environmental Impact Statement ("EIS"), 

ralher than an Environmental Assessment, is required or contemplated) and 

1150.1(b). to provide lhat Applicants may advise the Board's Section of 

Environmental Analysis ("SEA"), by no later than 30 days before the filing of the 

Primary Appli' aiion. of any directly-related construction projects that will be the 

subject of applications for approval, petitions for exemption, and notices of 

e.xemption submitied together with the Primary Application; and (b) waiver of the 
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pre-filing nolice provisions of § 1150 36(c). to provide that Applicants may 

notify the designated state agencies of construction of connections on existing rail 

rights-of-way or on land owned by connecting railroads al the time of the filing 

of the Primary Application. 

J. As directed by the Board in Finance Docket No. 33388. Decision 

No. 2 served April 21. 1997. Applicants request related relief, discussed below, 

to permit the filing of any directly-related abandonmeni applicalions (or notices 

of. or pelitions for. exemption) together with the Primary Application and the 

processing ofany such abandonmeni applications on the same schedule as the 

control proceeding, as well as the waiver or clarification ofcenain abandonment 

regulations pursuant to § 1152.24(e)(5). 

I I . The Transaclion Elements 

Applicants request related relief, discussed below, in connection with 

the Transaction Elements. 

A. Waiver or clarification of § i 180,3(a). lo the extenl applicable, to 

exclude Sub A and Sub B and any other subsidiary of CRC created or used to 

provide services for the accounl of CSX and NS or eilhcr of them from the 

definition of "applicant." 

B Waiver or clarification of § 1180.3(b). to the extent applicable, to 

limit the definition of "applicani carriers" to those Board-regulated rail carriers in 

which either CSX. NS or Conrail now holds a majoriiy interest. Also, wherever 

the Board's rules require the submission of infonnation or data pertaining to 

"applicant carriers." waiver or clarification to permii Applicants to submit, as 

appropriate, informaiion or data pertaining to CSXT. NSRC and CRC and their 

respeciive majoriiy- or wholly-owned rail subsidiaries on a consolidated basis. 

10-



C. Waiver or clarification of § 1180.4(c)(2)(vi) to pennit Applicants 

not to file separate related applications for each ofthe Transaction Elements, but 

to incorporale in the Primary Application information that might otherwise be 

required to be filed in separate related applications for approval of the 

Transaclion Elements. 

D While in their Application Applicants will seek a declaratory order 

that 49 u s e. § 10901 is not applicable to the iub A/Sub B Acquisitions. 

Applicants propose to submii information in their Application sufficient to show 

that, if 49 U.S.C. § 10901 were applicable to the Sub A/Sub B Acquisitions, 

aulhorily under that section should be granted. In that connection. Applicants 

request waiver or clarification that the requirements of part 1150. subpart A. will 

be satisfied lo the extent the requiremenls of part 1180, subpart A will be 

satisfied, except as described below. 

E. Waiver or clarificalion that, although the § 1180.2(d)(3) exemption 

for transactions within a corporate family, or th; § 1150.31 class exemption for 

acquisitions by noncarriers of rail property that wvjld be operated by a third 

party, may oiherwise apply to the Sub A/Sub B .\cquisitions. the Applicants may 

proceed under the formal application process in part 1180. subpart A. and. if 

reqi:. "d. part 1150. subpart A, and seek to receive affinnative authoi ty to effect 

the Sub A/Sub B A.quisitions. Applicants also seek waiver or clarification lhat, 

although the § 1180.2(d)(3) class exemption for transactions within a corporate 

family may apply lo the Continuance in Conlroi and the Operating \rrangements. 

Applicants may proceed under the fonnal application process in part 1180, 

subpart A, and seek to receive af'irmative aithority for CSX, NS and Conrail to 

continue in conlroi of Sub .A and Sub B and any other subsidiary of Conrail. and 

for CSX and NS to enter into operating ?''iangements with respect to the assets 

11 



held by Sub A. Su'.> B. or CRI or CRC or one ot their subsidiaries (other than 

Sub A or Sub B). 

F. Waiver or clarificalion that, although the § 1180.2(d)(7) exempiion 

for the acquisilion of trackage rights ma> vHherwise apph lo various acquisilions 

of irackage rights related to the Control fransaction or the Transaction Elements, 

the .Applicants seek revocation of the i? 1180 2(d)(7) exemption such tl.at they 

r.iay pr̂ .ceed under the formal application process in part 1180. subpart A, and 

receive affirmali\e authority to acquiie such trackage rights. 

G. Applicants also requesi a waiver vir clarificalion w ith respeci to fees 

relating to the Transaction Elements. 

DISCUSSION 

I . WAIN'FRS OR CI ARIFICATIONS Ol RAILROAD 
CONSOLIDATION PROCEDURES IN CONNECTION 
WITH THE CONTROL TRANSACTION 

A. Definition of "Applicant" 

Section 1180.3(a) of the Railroad Consolidalion Procedures defines 

"applicant" as one ofthe "parties initiating a transaction." Applicants seek 

clarification that, tv̂ r purposes of the Primarx Application relating to the Control 

Transaction, this term includes only CSXC. CSXT. NSC. NSRC. CRI and CRC. 
9 

but not LLC. Tender Sub, Meruer Sub, Sub A or Sub B. LLC. a newlv-created 

Q 

Similar requests were granted by the Board's predecessor, the Interstate 
Commerce Commissioii ("ICC"), in Finance Docket No. 32760. Union Pac. 
Corp. - Conlroi and Mrr'̂ êr - Southern Par. Rail Corp.. Decision served 
Sept. 5. 1995, at 1-2 ("UP/SP. Decision No. 3"); Finance Docket No. 32133. 
Union Pac. Corp. -- Control - Clnam> & N.W. Holdings Corp.. Decision 
served Oct. 26, 1992. at 1-2 (' UP/CNW. Decision No. 3"); Finance Dockei 
No. 31700. Canadian Pac, Lid. -- Purchase & Trackage Rights - Delaware & 
H R\. Decision served July 3. 1990. at 1-2 CCP/D&H'). Finance Docket 
No. 31562. Union Pac. R.R. - Trackage Right.s Over Lines of Chicaeo & .V. W. 
Transp. Co. Befween Fremont. NE/Council Bluffs. l.A & Chicago, IL. Decision 

(Footnote continued on next page[ 
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limited liability corporation jointly owned by CSX and NS. Tender Sub. a 

wholl> -owned subsidiary of LLC. and Merger Sub. a wholly-owned subsidiary of 

Tender Sub, function only to effectuate the [)roposed joint acquisilion by CSX 

and NS of CRI stock and currently have no other operations. The Applicants will 

set torth in the Primary Application detailed descriptions of LLC. Tender Sub 

and Merger Sub, including the nalure ot the business organization, the nature of 

the business governance and management, and the law governing the companies' 

existence. There accordingly should be no need or LLC, Tender Sub or Merger 

Sub to be formal applicants. 

Similarly, unlil the effective date on which the Board shall have 

authorized the control of Conrail by NS and CSX (the "Control Date "), each of 

Sub A and Sub B will have no operations Thus, the Board would gain no 

meaningful infonnation by requiring the Subsidiaries to be "applicants." 

Following the Control Datt. Sub A and Sub B will each hold certain assets of 

Conrail, but most of those assets wili be operated by CSX and NS. All econoinic 

(Footnote continued from previous page] 
served Nov. 30. 1989. at 4 ("FremonI"). Finance Docket No. 31522. Rio Grande 
Indus., Inc. - Purchase & Trackaye Rights -- Chicago, M. & W. Ry. Line 
Between St. Louis, MO & Chicago. IL. Decision served Auc. 18. 1989. :\t 2-3 
( ' RGLCMW'): Finance Docket No. 31505. Rio Grande Indus.. Inc. -
Purchase <& Relaied Trackage Rights - Soo Line R.R. Line Benveen Kan.sas (./rr, 
MO & Chicaw IL. Decision served Aug. 16. 1989. al 1-2 {"RGI/Soo"). Finance 
Dockei No. 32000, Rio Grande Indus., Inc. — Control - Southern Pac. Transp. 
Co.. Decision served Jan. 22. 1988. al 1 2 ("RGI/SPT. Decision No. 3"). & 
Decision served May 11, 1988. at 3-4; and Finance Docket No. 31(XX). Union 
Pac. Corp. -- Control — Overnite Transp. Co.. Decision served Dec. 15. 1986. 
at 1 ("UP/Overnite"): and Finance Docket No. 30500. Norfolk S. Corp. -
Control - North Am. Van Lines, Inc.. Decision served Aug. 7. 1984. at 2 
("NS/NA'VL"). As to Tender Sub. the Board granied this waiver in conneclion 
wilh the Petition for Waiver or Clarification subinitted by CSX and Conrail in 
I-inance Docket No. 33220 (Tender Sub was referred to as "Acquisition" in that 
decision) In the present transaclion. Tender Sub. LLC and Merger Sub will 
serve the same limited puipose that Tender Sub (Acquisition) would have served 
in the proposed CS.X Conrail merger. See STB Finance Docket No. 33220, C5.Y 
Corp. — Control and Merger -- Conrail Inc.. Decision No. 7. served Jan. 24, 
1997. slip tp. at 3 {"CSX/Conrail"). 
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benefits and liabililies aris ng as a result of those operati )ns will flow to CSX and 

NS. respectively. The Applitc:nts will set forth in the Primary Application 

detailed descripiions of Sub A and Sub B, including the nature of the iiusiness 

organization, the nature of the business governance and management, and the law 

governing the companies' existence There accordingly should be no need for 

Sub .A or Sub B to file the informatitm that would normally be required of formal 

applicants. The same would be the case for any other subsidiary of CRC created 

or used for the purposes of providing services to CSX and NS or eiiher of them. 

B. Definition of "Applicant Carriers" 

Section 1180.3(b) defines "applican' carriers" to include not only an 

applicant, but also "all carriers related to the applicant and all other carriers 

involved in the transaclion." .Applicants request a waiver or clarifi:ation to limit 

the definition of "applicant carrier." for purposes of the Primary Application, to 

CSXT, NSRC, and CRC, anu those Board-regulated rail carriers in which either 

CSX, NS or Conrail now holds an interest greater than 50%. The requested 

waiver or clarification would exclude from lhat definition any rail carrier 

subsidiaries not subjeci to the Board's jurisdiction (for example, those located 

entirely in foreign countries), any in which CSX, NS or Conrail have inlerests of 

50% or less, and any carrier subsidiaries other than rail carriers. 

CSXT. NSRC and CRC have less-than-majorily interests in a number 

of rail ('arriers. all of which are operated and managed independently ofCSXT. 

NSRC and CRC and maintain their own records (e.g.. terminal, switching, or 

short-line railroads owned jointly with other railroads). Requiring the Primary 

All such carriers will be identified for the Board either in tli corporate chart 
required by § 1180.6(b)(6) (Exhibit 1! to the Priniary Application) or in the 
statement of dire M or indireci intercorporate or financial relationships required by 
§ 1180.6(b)(8). l urthermore. Applicants will describe in the Primary 
Application the effects of the transaction, if any. on these excluded carriers. 
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Application to include informijiion on these entities as "applicant carriers" would 

impose significant burdens on Applicants without enhancing the Board's ability to 

evaluate the iransaction proposed in the Primary Application.'' 

Applicants' pn>posed waiver or clarification would also exclude from 

the definition of "applicant carrier" The Lakefront Dock and Railroad Terminal 

Company ("Lakefront"), a terminal railroad company in which CSXT and CRC 

each hold 50% interests. The Primary Application will fully describe the effects, 

if any, of the proposed transaction on l.akefront's operations. Applicants will 

also file, togelher with the Primary Application, an application or a petition for 

exemption with respeci to CSX s control of Lakefront as a result of its acquisition 

of Conraii's 50% interest in Lakefront. In prior cases waivers have been granted 

for the exclusion of similarly situated railroads from t ie definition of "applicant 

carrier. "^^ 

Finally. Applicants' requested waiver or clarification would exclude 

Applicants' motor carrier and water carrier affiliates^"'' from the definition of 

Similar waivers or clarifications were granted in UP/SP. Decision No 3 
at 2-4; Finance Docket No. 32549. Burl ini'ton N. Inc. - Control & Mer(̂ f'r '-
.Santa Fe Pac Corp . Decision served Oct, 3. 1994. at 1-2 {"BN/SF") and 
UP CNW. Decision No. 3. at 2. The Board granied similar waivers to Conrail 
CSX and NS in Finance Docket Nos. 33220 and 33286. .see Finance Docket No. 
33286, Norfolk So Corp. - Conlroi - Conrail Inc.. Decision No 5 served 
Feb 21. 1997. .slip op, at 5 {"NS/Conrail"): CSX/Conrail. at 3-4, 
p 

See- e.g.. UP/SP. Decision No. 3. al 3; BN/SF. at 2-3. The Board uranted 
this waiver in Finance Docket No. 33220. see CSX/Conroil at 5. 

Those affiliates are: American Commercial Barce Line Company (".ACBL") 
CSX Intennodal. Inc. ("CSX Intennodal"), Custonnzed Transpc naiion Inc 
("Customized Transportaiion"). Sea-Land Service, Inc. ("Sea-Land") Conrail 
Direct. Inc ("Conrail Direct"). North American Van Lines ("Van Lines") and 
Triple Crown Services Company ("Triple Crown"). 

ACBL is a water carrier and is an indireci wholly owned subsidiary of CSXC 
CSX Intermodal and Customized Transportation are indirect wholly ownec: 
subsidiaries of CSXC, both of which have motor carrier author-,y. Sea-Land, an 

(Footnote continued on next page] 
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"applicam carrier." Since enacimeni of the ICC Termination Act of 1995 

("ICCTA"). approval is no longer required for common control of ""ail carriers 

together w ith motor and wa*er carriers There is iherefore no need for detailed 

information about Applicants' non-rail-carrier affiliates to be included in the 

14 

Primary Application. 

Applicants also seek clarification that information and data required by 

the Board's Railroad Consolidation Procedures may be submilted on a 

consolidated basis {[.e.. consolidated information regarding each ofCSXT, 

NSRC and C RC. or CS.XC. NSC and CRL as appropriate, with their respective 

majority-owned subsidiaries exceot as noled below ) Separate infonnalion 

regarding majority-owned subsidiaiies is not necessary for the Board's 

(Foolnote continued from previous page) 
ocean carrier subject to the authority of the Federal Maritime Commission, is a 
direct wholly owned subsidiary of CSXC. Each of these companies has its own 
management and operations. 

Conrail Direct, a motor carrier with broker authority (MC-222314). is an 
indirect wholly owned subsidiary of CRI (but not of CRC); its applications for 
freight forwarder and motor contract carrier authoiity are pending before the 
Federal Highway Administration 

Van Lines, a motor carrier, is a direct subsidiary of NSC. 

Triple Crown is an inlermodal carrier ihai also holds motor carrier aulhority. 
Fifty percent of Triple Crow n is owned indirectly by NSC and 50%: is owned 
indireetlv bv CRI. Triple Crov.n is manaced and operated independently of 
NSRC and CRC. 

14 
Even betore enactinent ot the ICCTA. similar requesls for waiver vvere 

granted in UP/SP. Decision No. 3. at 3-4; BN/SF. at 3; UP/CNW. Decision 
No. 7, served June 8. 1993, at 2; UP/CNW. Decision No. 3. at 2-3; and 
Fremont, al 4. See aiso NS/NA'VL. at 2. Again, information about these entities 
w ill bc included in the corporate chart required by § 1180.6(b)(6) or in the 
statement of direct or indirect intercorporate or financial relationships required by 
§ 1180.6(b)(8). The Board granted these waivers in Finance Docket Nos. 33220 
and 33286. see_ NS/Conrail at 5-6; CSX/Conrail at 4-5. 
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consideration and disposilion of the Primary Application. Use of consolidated 

informaiion will avoid both unnecessary burdens on Applicants and redundancy in 

the Pninar\ Application. CSX. NS and Conrail can provide consolidated 

informaiion for all of their majority-owned subsidiaries. Use of consolidated 

data w ill aviMd the unnecessary burden and redundancy of preparing and 

providing the information and data on a carrier-by-carrier basis. 

C. Classification of Emplovee Impact Data 

Section 1180.6(a)(2)(v) requiies an applicant lo discuss the "effect of 

the proposed transaction unon applicani carriers' employees (by class or craft), 

the geographic poinis where the impact will occur, the lime frame of the impact 

(for at leasl 3 years after consolidation), and whether any employee protection 

agreenients have been reached. " Because the regulations do not specify the "class 

Similar waivers or clarifications were granted in UP/SP. Decision No. 3. 
at 4; BN/SF. al 3-4; UP/CNW. Decision No. 3. at 2; Finance Docket No. 31801. 
Illinois Cent. Corp. - Conlroi - MidSouth Corp.. Decision served Feb. 22. 
1991. at 3 CIC/MidSouth"). CP D&H. at 2-3; RGL CMW. at 3; Fremont, at 3-4; 
RGl/Soo. at 2-3; Finance Dockei No. 31247. CSX Corp. - Control - SCNO 
AcquLsition Corp.. Decision served May 25. 1988, at 2; RGl/SPT. Decision 
No. 3. at 1. & Decision No. 8. served .Mar 25. 1988. at 1-2; Finance Docket 
No. 31088. Southern Ry. - Purcha.sc - Illinois Cent. R.R. Line Belween Fullon. 
KY& Halewille. AL. Decision served Oct, 2. 1987. at 1-2 CSoulhern/lCG"). 
UP/Overnile. at 2-3; Union Pac. Corp. - Control - Missouri-K.-T. R R.. 
Decision served Oct. 24. 1986. at 1 {"UP/MKT. Decision No. 6"). & Decision 
served Mar. 17, 1987. at 1 ("UP/MKT. Decision No. 10"); NS/NAVL. at 2; 
Finance Dockei No. 30400. Santa Fe S. Pcc. Corp. - Control - Southern Pac. 
Transp. CIK. Decision served Feb. 3. 1984. at 1 ("SFSP. Decision No. 3" ). 
Decision served July 3. 1984. at 2 {"SFSP. Decision No.8 "). & Decision served 
July 9. 1984. at 1 CSFSP. Decision No. 10"); and Finance Docket No. 30000. 
Union Pac. Corp - Conlroi - Mi.ssouri Pac. Corp.. Decision served Aug. 25. 
1980. at 5-6. 8-9. The Board cranted these waivers in Finance Docket 
Nos 33220 and 33286. see NS'/Conrail at 6; CSX/Conrail at 5-6. 

CSXT obtained authoriiy to control The Indiana Rail Road Company 
("INRD"). a majority-owned subsidiary, in November 1996. Applicants request 
that, to the extent that CS.X's consolidated dala do not include data relating to 
INRD. CSXC and CSXT be permitted lo provide any unconsolidated information 
that ma> be called for with respect to INRD in footnotes to the consolidated 
CSXC or CSXT information. 
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or craft" to be used. Applicants seek confirmation that lhey may use the sysiem 

of classif cation shown in Appendix A hereto. 

D Form 10-Ks, Fonn S-4s. and Annua! Repons 

Paragraphs (1). (2,i. and (4) of <} 1180.6(h) require the submission of 

applicani carriers" most recent Form 10-K and Form S-14 (now S-4) filings with 

the SEC as Exhibits 6 and 7. respectivels. and their tw o most recent annual 

reports as Exhibit 9. Any Form 10-Ks. Form S-4s. and annual or quarterly 

repons to stockholders issued during the pendency of the proceeding must also be 

submitted lo the Board upon their issuance. Applicants request a waiver or 
18 

clarification of the.se requirements as follows: 

1. Section 1180.6(b)(1) requires the filing of applicani carriers' 

most recent Fonn 10-K. Applicants request waiver or clarification to permit 

satisfaction of this requiremeni with the filing of the most receni Form 10-Ks for 

CSXC, CSXT, NSC. NSRC, CRI and CRC. together with any supplementation 

required by the regulations. Although two of CSXT s majoriiy-owned carrier 

subsidiaries filed Form 10-Ks for 1995 and one filed such a form for 1996. none 

of NSRC's or CRC's majority-owned carrier subsidiaries did so in 1995 or 1996. 

and no useful purpose would be .servei by requiring .such addilional reports, as 

data for the CSXT subsidiaries are included in the CSX consolidated data. 

The ICC granted similar requests in UP/SP. Decision No. 3. at 4-5; BN/SF. 
at 4; UP/CNW. Decision No 3. at 3; Fremont, at 4-5; RGl/SPT. Decision No. 8. 
at 3; UP/MKT. Decision No. 6. at 2. & Decision No 10. at 1; and SFSP 
Dec ision No 10, at 1. The Board granted this waiver in Finance Docket 
Nos. 33220 and 33286. .see NS/Conrail at 6; CSX/Conrail at 6. 
18 

The ICC granted requests similar to these in UP/SP. Decisii>n No. 3, at 5-6; 
UP/CNW. Decision No. 3, al 3; Fremont, al 5-6; CP/D&H. at 3-4; RGI/Soo. 
at 4; RGl/SPT. Decision No. 3, at 1-2; UP/Overnite. at 7; and UP/MKT. 
Decision No. 6, at 2. The Board granted these waivers in Finance Docket 
Nos. 33220 and 33286, see NS/Conrail at 7; CSX/Conrail at 6-7. 
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2. Applicants request waiver of the requirement in 

§ 1180.6(b)(2) lhat applicani carriers file past Form S-4s. CRC lasl filed a Form 

S-4 in 1993 and CSXC filed a Form S-4 in January 1997 in connection with a 

previously proposed acquisition of Conrail by CSX, which acquisilion has been 

abandoned. No other applicani carrier has filed a Form S-4 or S-14 for at least 

five years. Financial information relevant to this proceeding will be coniained in 

the Applicants' various Form 10-Ks and annual reports, as well as in the SEC 

Schedule 14D-ls relating to the tender offers of CSX and NS for CRI's slock, 

and in amendmenls to those filings. Applicants propose to file these materia.., as 

part ofthe Primary Application (with supplementation as required by the 

regulalions), rather than any Form S-4s or S-14s lhat may have been filed in the 

past. 

3. Applicants request waiver of the requirement of 

§ 1180.6(b)(4) that the Primary Application include each applicani carrier's two 

mosl recent annual reports to stockholders. .Applicants propose to submit the two 

mosl recent CSXC, NSC. NSRC and CRI annual reports to stockholders, as well 

as any subsequent annual or quarterly reports to CSXC. NSC. NSRC and CRI 

Slockholders as required by § 1180.6(b)(4). Neither CSX T nor CRC prepare*; an 

annual report to stockholders. While certain majority-owned carrier subsidiaries 

of CSXT do issue annua' reports, no useful purpose would be served by requiring 

those addilional reports -- daia for those companies are included in the CSX 

consolidated data. No NS or Conrail majority-owned carrier subsidiaries olher 

than NSRC issue annual reports. 

E. Corporate Intormation and Reports 

Seclion 1180.6(b) requires applicants to submit a substantial amount of 

infonnalion on their own and applicant carriers' corporate structure, corporate 

- 19-



officers and directors, and intercorporate relationships. Applicants request that 

the Board authorize omission or modification of panicular requiremenls of 

§ 1180.6(b), as follows: 

1. Section 1180.6(b)(3) requires applicants to list any change in 

officers not indicated on the most recent Form R-l, Applicant railroads and their 

subsidiaries have a lar;-? number of officer positions that could arguably be 

wilhin the scope of this requiremeni. Compiling ihis list would be burdensome 

and of little or no value to the Board in assessing the merits in this proceeding. 

Applicants seek waiver or clarification lhat they be required to list only the 

principal six officers ofCSXT. NSRC, CRC. and their majority-owned 

subsidiaries. 

2. Section 1180.6(b)(6) requires applicants to submit a corportie 

chart including, for each company identified in the chart, a statement indicating 

any directors or officers which that company has in common with any other 

company on the chart. Applicants seek a partial waiver or clarification of this 

requirement. In order lo present the informaiion on the corporate chart in a 

concise and intelligible manner. Applicants propose to list only those officers and 

directors who are (a) common to either: (i) CSXC (including majority-owned 

subsidiaries) and CRI (including majority-owned subsidiaries), (ii) NSC 

(includmg majority-owned subsidiaries) and CRI (including majority-owned 

subsidiaries); or (iii) common to CSXC (including majority-owned subsidiaries) 

and NSC (including majority-owned subsidiaries); or (b> common to CSXC, 

19 
Similar requesls were cranted in UP/SP. Decision No. 3. at 6; BN/SF. at 5; 

UP/CNW. Decision No. 3^at 4; Fremont, al 6; RGl/CMW. at 3; RGI/Soo. at 4; 
Southern/ICG, at 2; NS/NAVL. at 3; and Finance Dockei No. 30300. CSX 
Corp - Conlroi - .American Commercial Lines. Inc.. Decision served Oct. 19. 
1983. at 7-8 ("CSX/ACL"). The Board granted these waivers in Finance Docket 
Nos. 33220 and 33286. see NS/Conrail at 8; CSX/ConraU at 8. 
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NSC. CRI. or any of their majority-owned subsidiaries, and any carrier oulside 

the CS.X. NS or Conrail corporate families/' 

3. Section 1180.6(b)(8) requires disclv»sure of intercorporate 

relationships between applicant carriers or affiliated persons and other carriers or 

any persons affiliated with them Applicants seek waiver or clarificalion that this 

requiremeni perlains only to significant intercorporate or financial relationships. 

Applicants request that they be permitted to describe only those relationships 

involving ownership by Applicants or their affiliates of more than 57c of a non­

affiliated carrier', stock, including those relalionships in which a group affiliated 

with Applicants own more than 59c of a non-affiliated carrier's stock. 

F. Financial Information 

Section 1180.9(a). (b) and (c) require the submission of pro forma 

balance sheets and income statements and statements of sources and application of 

funds. Applicants request waiver or clarification of these requirements to permit 

them to reflect Conrail financial information in the respective financial pro forma 

statements of CSX and NS, as appropriate, and not to file separate pro fonna 

financial statements for Conrail. While Conrail and its subsidiaries will continue 

to exist as separate legal entities following the acquisition of control of Conrail by 

Similar requesls were cranted in UP/SP. Decision No. 3. at 6; BN/SF. at 5; 
UP/CNW. Decision No. 3. at 4; CP/D&H. at 4; Fremont, at 6; RGl/CMW. at 3; 
RGI/Soo. at 4; RGl/SPT. Decision No. 3. at 2. & Decision No. 8, at 2; 
Sotahern/ICG. at 2; UP/Overnite. at 7: UP/MKT. Decision No. 6. at 3; 
NSfNAVL- at 3-4; SFSP. Decision No. 10. at 2; and CSX/ACL, at 8. The Board 
granted these waivers in Finance Docket Nos. 33220 and 33286, see NS/Conrail 
at 8; CSX/Conrail at 8. 

21 
Similar requests were granied in UP/SP. Decision No. 3, at 6; BN/SF. at 5; 

UP/CNW. Decision No. 3, at 4-5; IC/MidSuUth. at 6; CP/D&H. at 4; Fremont 
at 6-7; RGl/CMW. at 3-4; RGI/Soo. at 4; RGl/SPT. Decision No. 3. at 2. & 
Decision No 8. at 2; UP/Overnite. at 7-8; UP/MKT. Decision No. 6. al 3; 
SFSP. Decision No 3. at 2; and CSX/ACL, at 8-9. The Board granted these 
waivers in Finance Docket Nos 33220 and 33286. see NS/Conrail at 8; C5A7 
Conrail al 8. 
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csx and NS. the ultimate transporiation and other economic effects of this 

transaction (including gains and losses from continuing Conrail operations) will 

be fully reflected in the prt̂  forma financial statements of CSX and NS. Those 

statements will accordingly provide the most accurate reponing of the 

transaction's effects. By contrast. Conrail will cease to be an independent rail 

carrier and separate pro formas for it on a freestanding basis would not be 

meaningful and would nol contribute to the Board "s analysis of the proposed 

transaction.̂ ^ 

G. Base Period Data for Labor-Related Matters 

In the Notice of Inteni to File Railroad Control Application filed on 

April 10. 1997 (CSX/NS-1), Applicants informed the Board of their intention to 

use 1995 as a base year for impact analyses under § 1180.7 (iraffic studies, 

financial projections, etc.). In connection wiih labor impact analyses Applicants 

will submit pursuant lo § 1180.6(a)(2)(v). concerning the- impact of the proposed 

transaction on rail carrier employees. Applicants request waiver or clarification to 

permit them to use dates other than 1995 as a base line for setting forth the 

impacts on rail carrier employees. Applicants wish to use figures from the most 

recent practicable month in the first half of 1997 to create the ba.se line for rail 

carrier employees nol covered by collective bargaining agreemenls because that is 

Analogous requests were granied in CP/D&H. Decided June 27. 1990. Slip 
Copy at *4 (staling that the ICC's t\)cus is on the financial condition of the 
purchase and its related carriers to ensure that they will be able to operate the line 
to be acquired, waiving § 1180.9 requirements for bankrupt seller); RGI/Soo. 
Decided April 9. 1989. Slip Copy at *1. 3 (stating that the ICC's focus is on the 
financial condiiion of the purchaser and its related carriers to insure they will be 
able to opeiate the line acquired, waiving § 1180.9 requirements for parent 
corporalions of vendee and vendor carriers since im.pact on parents would be 
reflected in carriers' financial information); Rio Grande Indus., Inc. -- Control — 
Soulhern Pac. .Acquisition Co.. Decision served May 3. 1988. Slip Copy at *2 
(stating that purpose of § 1180.9 pro fî rma financial siatement requirements is to 
show the effect on the transportation entities of the iransaction and post-merger 
operations). 
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a more recent period for which figures are available that could be u.sed for 

developing the Primary Application Applicants v ish to use November 1996 to 

create the base line for rail carrier employees covered by collective bargaining 

agreements beeau.se that is the most recent period for which figures are available 

and for which the figures would not be affected by seasonal fluctuations.^' 

H. Markel Analvses and Operational Data 

Section 1180.7 requires impact analyses showing the anticipated effects 

of the transaction and § 1180.8 requires a summary of operating plan changes. 

While the immediate situation at the time when any order of the Board 

authorizing control oi Conrail by CSX and NS becomes effective wih be that 

CSX and NS joinlly will be in control of the entire, undivided Conrail. l*̂ e inteni 

of the transaction is that that condition be transitory and continue only as long as 

necessary to put inio effect the authorized Transaction Elements and thus effect 

the Division. It would, accordingly, be misleading and irrelevant to present 

iinpact analyses and related in' .iion on the basis of an undivided Conrail 

jointly controlled by CSX a.id NS. Applicams request waiver or clarification of 

the:,e seclions lo the exient necessary to pennit them to provide separate sets of 

impact analyses and separate operating plans, rather than a single set of impact 

analyses and related materials dealing with the transitory condition of an 

->T, 
The ICC has granied analogous reque.sts trom applicants wishing lo deviate 

from the base year requirements set out in the regulations. ICC Finance Docket 
No, 32556. Illinois Centred Corp. - Common Control — Illinois Cent. R R. Co.; 
Decision served October 17. 1994. Slip Copy at *4 (allowing an applicant to use 
a splil year ralher than the "latest available full calendar year" required by the 
regulations when the split year would provide a more accurate base for 
comparison); IC/Midsouth decided February 20. 1991. Slip Copy at *7 (allowing 
an applicant to u.se 1990 for any traffic diversion, competitive impact analyses, 
cosl puiposes and pro forma financial statements, but. to the exient complete 
1990 data was not available, the applicant could use 1989 data) 
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undivided Conrail.' As Applicants have described above, the proposed 

transaction contemplates that most existing Conr.iil operations either will be 

divided among CSX and NS or shared by them. After the iransaclion is 

complete. Conraii's operaiions will have been divided and become two separate 

CSX and NS systems. Thus, Applicants seek clarification lhat they may provide 

a separate set of impact analyses and a separate operating plan regarding each 

post-acquisition system, rather than a single set of impact analyses and related 

materials dealing with the transitory condiiion of an undivided Conrail. 

i Directly-Related Construction .Applications 

Section 1105.10(a) requires that written notice be p'-evided to SEA ?' 

leasl six months in advance of the filing of a construction application (if an EIS is 

required or contemplated), and § 1150.1(b) requires comnliance with the Board's 

environmental rules at 49 C.F.R. n 1105. including consultation wiih SEA six 

months before the filing of a construciion application under 49 U.S.C. § 10901. 

As the Board's predecessor agency recognized, however, such requiremenls need 

not be applied to directly-related construction projects." 

Applicants have begun consultations wiih SEA regarding the Primary 

Application and related applications, and intend to furnish a Preliminary 

Environmental Report ("PF.R") advising SEA ofall specific directly-related 

construction projects, and will provide SEA with such other reasonably available 

information as that office may require regarding those projects. The PER will be 

furnished no later than 30 days before the filing of the Primary Application, thus 

allowing SLA the opportunity to initiate its environmental analysis of these 

24 
In addilion, appropriate information about the continuing post-Division 

operations of Conrail also will be included. 

UP/MKT. Decision No. 6, at 3. 
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projects." Applicants also will file a detailed joint Environmental Report with 

the Primary Application. 

Section 1150.36(c)(1) requires that Applicants provide at least 20 days 

pre-filing notict' to various state agencies before filing a notice ofexemption with 

the Board with respect to the construction of connection^ on existing rail right-of-

way or properly owned by the connecting railroads. Applicants requesi waiver of 

this pre-filing notice requirement so that they may serve that noiice no later than 

the date on which they file with the Board any § 1150.36 verified notices of 

exemption lhat may accompany their Priroary Application. Applicants also 

request waiver of the requiremeni in § 1150.36(c)(2) that any verified notices of 

e/.emption filed with the Board recite lhat the pre-filing requirements of 

§ 1150.36(c)(1) have been met. 

The purpose of the pre-filing requirement is to provide slate agencies 

with adequate time lo consider any issues that may be raised by a proposed 

construction project in a contexi wh-ire the project may be undertaken on the 

relative'y expedited basis provided by tiie Board's § 1150.36 class exemption 

rules. Howevei with respect to anv directly-related construction projects that 

may fall within the class exemption provided under § 1150.36. state agencies will 

have ample time - much more tban is normally available - to review the 

projecls. and lO undertake appropriate consultations, before the Board has taken 

final action on the Primary Application Accordingly, the pre-filing notice 

requiremenls should be waived in these circumstances. 

In CSX/NS-4. filed April 10. 1997. .Applicants proposed to iurnish a PER 30 
days before they file the Prirr.ary Application. See Finance Dockei No. 33388. 
Decision No. 2 served April 21. 1997. The PER would identify any merger-
related construction projects to which this request tor waiver would apply. 

- 25 



Applicants request lhat the Board waive or clarify the pre-filing noiivC 

provisions of 1105.10(a) (if an EIS is required or conternplattd) and 1150. Kb) 

and find that notice lo the SEA of directly-related construction projects will be 

satisfactorv if pro-. ided no later than 30 days before the filing of the Primary 

Application. Applicants further request that the Board waive the pre-filing notice 

provisions of § 1150.36(c) aud find that notice to state agencies of the 

construction of connections on existing rail rights-of-way or property owned by 

the connecting railroads will be satisfactory if provided at the time of filing the 

Primary Application.' 

J. Relief in Regard to Directly 

Related Abandoninent Applications 

1. Filing of Direcllv-Related Abandonmeni .Applications 

Applicants anticipate a liinited number of directly-related line 

abandonmeii's for which lhey will seek either exemption or approval in 
7 8 

conneclron with the Primary Application." However. Applicants will not be in 

a position to definitively ideniify these abandonments, or the extent to which 

Applicants w ill file applicalions ralher than seek exemplions relating to these 

abandonments. 60 days before the filing oflhe Primary Application, and thus are 

not in a position to comply wiih the requiremeni in § 1152.13(c that a line for 

which abandoninent approval is sought be identified in Category 1 on the 

Similar waivers ot §§ 1105.10 and 1150 1 were granied in UP/SP. Decision 
No 3. at 7. and BN/SF. at 6. The Board cranted these waivers in Finance 
Docket Nos. 33220 and 33286. see NS/Conrail at 9-10; CSX/Conrail at 9. 
28 

It is also possible that some .segments may be proposed for discontinuance of 
service, rather than abandonments, in connection with the Primary Application. 
Applicants request that any waivers or clarificalion applicable to abandonments 
also be made applicable to any directly-relaied discontinuances that Applicants 
ma\ propose. 
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abandoning railroad's system diagram map for al least 60 days before the filing of 

the abandonment application. Applicants thus request lhat the 60-day notice 

requirement of 1152.13(c) be waived, and that Applicants be pemiitted lo file 

directly-related abandonment applications simultaneouslv with the Primary 

Application without firsi including the segmenls propf)sed for aba; ônment in 

Category 1 ofthe appropriate systeni diagram map. 

Since the Board will not be ruling on any directly-related abandonments 

until it also lules on the proposed transaction, the planning needs of shippers and 

state and local governments affected by the proposed abandonments will be 

adequately met. even if those parties first leam ofthe proposed abandonment at 
7Q 

the time the Primary Application is filed." 

Section 1105.7(b) requires that railroads seeking to abandon a line 

distribule an Environmental Repon 20 days prior to the filing of a notice of 

exemption, petition for exempiion or application for abandonment with the 

Board. Seclion 1105.8(c) now requires the distributit n of an Historic Repon in 

connection with any proposed abandonment "preferably at least 60 days in 

advance" of a Board filing, "but not later than 20 days prior to filing with the 

Board." These requirements are also reflected in § 1152.20(c). 

Applicants re^est waiver of these advance filing requirements so that 

they may pn vide to SEA an ideniification of proposed abandonments in the PER 

30 days before filing their Primary Application, and so that they may distribule a 

full Environmental Report - which will also embrace any historical data that may 

be required under the Board's rules - at the time that they file their Primary 

Application. Normally, abandonment proceedings would be decided by the 

79 
The Board granied these waivers in Finance DvKket Nos. 33220 and 33286 

see NS/Conrail at lO-l 1; CSX/Conrad at 10-11. 
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Board within 110 days from the dale an abandonment application is filed, or more 

quickly if an exemption procedure is used. The purpose of the advance 

dislribulion requirements in §§ 1105.7 and 1105.8 is to faciiilate prompt initiation 

of the environmental review process in such abandonmeni proceedings by giving 

30 

the Board and the public early notice c*' abandonment proposals. However, 

with respecl to any abandonments that may be sought m connection with the 

acquisition of Conrail by CSX and NS. abandonnient decisions will not be made 

until a decision is reached on the Primary Application, no earlier than early 1998. 

Thus, the Board and public here will have ample lime (more than m-ght normally 

be available in a treestanding abandonmeni setting) for the full assessment of the 

impacts of any abandonment proposals, thus fulfilling the purposes soughi to be 

served by the advance filing rules from which waiver is requested.'̂ ^ 

2. Scheoaling Requirements in Abandonmeni Proceedings 

Applicants request that proceedings arising out of directly-related 

abandonment pmceedings be exempted, p rsuant lo 49 U.S.C. § 10502. from tiie 

procedural requirements of 49 U.S.C. §§ 10904(b)-(f) (relating to procedures for 

forced sales or subsidies in connection with offers of financial assistance 

("OFA")). Applicants requesi that the following procedural schedule apply to all 

directly-related abandonments: (1) all directly-related abandonment applications, 

petitions, and nolices shall be filed, with arij and all supporting documentation, 

simultaneously wiih the Primary Application; (2) ifthe Primary Application is 

complete, the Board shall publish in the Federal Register, by the 30th day after 

the dale of filing ot the Primary Application, notice of acceptance of that 

•̂ ^ See £v Pane No. 537, Ahandonment and Disconlinuance of RaU Lines and 
Rail Tran.sponation under 49 U S C. Vi 10903. Decision served Dec. 24, 1996. 

The Board granted these waivers in Finance Docket Nos. 33220 and 33286, 
see NS/Conrail at 11-12; CSX/Conrail at ll. 
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application pursuant to 49 U.S.C. § 1 1325(a), and shall also publish in the 

Federal Register, by that 30th day, notice ofany directly related abandonmeni 

applications, petiiions and notices, (3) that Federal ^<'^mfr publicalion shall 

include the finalized version of the procedural schedule that will thereafter govern 

this and all related proceedings, (4) with respect to each directly-related 

abandonment, tiie procedural schedule shall set a dale by which inierested parties 

musl file opposition submissions, requests for public use condiiions (§ 1152.28). 
37 

and/or Trails Act requests (§ 1152.29); " (5) the procedura! schedule shall also 

set a date by which Applicants ma, file rebuttal in support of their abandonrnent 

proposals, and/or responses to any requests for public use conditions and Trails 

Act req'. ests;̂ ^ and (6) if, in the final decision, the Board approves the Primary 

Application, the Board shall also address each ofthe various abandonmeni 

proposals, and all matters (including requests for public conditions and Trails 

Acl requests) relalive thereto; and (7) the Board shall allow interested parties lo 

file, no later than 10 days after the date of service of the final decision, OFAs 
34 

with respect to any ot the approved or exempted abandonments. 

Under 49 U.S.C. 1090^(b)-(f) and 49 C.F.R. § 1152.27. 

financiallv responsihle parties may offer to purchase a line lhal is the subject of 

an abandonment application, or may offer to subsidize continued operations over 

that line. The railroad may be required to accept such an offer, so long as the 

offeror agrees lo pay compensation determined by the Board. In the case of a 

dispute oetween the railroad and the offeror, the stalute and regulations provide 
3'> 

In CSX NS-4. Applicants proposed F-l-120. 
33 

In CSX NS-4. Applicants proposed F-l-150. 
34 

The Board granied this waiver in Finance Docket Nos. 33220 and 33286, see 
Na/Conrail at 12; CSX-Conrail at 12. 
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procedures which, if invoked by either party in a proceeding involving a directly-

related abandonment, could require a forced sale or subsidy ofthe subject line 

before the Board has decided on the ineriis of the Primary .Application. 

Such an ouic me would be inappropriate in this case By definition, 

directly-related abandonments are those that thc ra.iroad would not undertake 

unless the transaclion proposed in the Pnmary Application were to be effected. 

Until il is detennined whether ihat transaction is to be authorized, the railroads 

should not be subjeci to the possibility t>f forced sales of lines that will be needed 

ifthe transaclion is disapproved, nor should any offeror be subjeci to the 

possibility of being bound to subsidize operaiions on a line lhat. if the transaction 

is disapproved, the railroad would continue to operate. 

Insiead. the Board should defer consideralion of OFAs until afler it has 

made a determination on the Primar\ .Application and after Applicants have 

detemiined to effeci the transaction. The exempiion Appiicanis are requesling 

from the procedural requiremems of 49 U S C. 10904(b)-(f). and the 

corresponding waiver from the procedural requiremenls of § 1152.27 of the 

Board's abandonment regulations, would permit the Board lo do so^^ 

3. Information \o Accompanv Abandoninent Applicalions 

Section 1152.22 lists the information that must be included in 

abandonment applications. Cerf.in information normally required for 

abandonmeni applications is unnecessary in the context of directlv-relaled 

35 
The standards tor a 49 U.S.C. § 10502 exempiion are plainlv met here 

Compliance with the 49 I S.C. 10904(b)-(f) procedures and deadlines in the 
context of this proceeding is not necessary to carry out the transponation policy 
of 49 u s e. § 10101. and in fact would undermine the Applicants" ability to 
achieve the public benefits to the naiion s transportation system lhal will resull 
from the ci>mbination of their systems. Further, the exemption requested will 
merely delay the OFA process. The exemption is thus of limited scope and will 
not suoject shippers to an abuse of markel power. 
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abandonments. Therefore, in accordance with § 1152.24(e)(5). Applicants seek 

the following wai\ers ofthe abandonment regulations: 

a. Applicants request partial waiver of § 1152.22(c)(8). 

which requests information on any im.portant changes in train service during the 

two years preceding the abandonment application. Much of the trackage that 

could be the subjeci of Applicants' abandonment applications is trackage being 

used primarily for overhead operations Numerous changes in overhead train 

service undoubtedly occurred w ithoul any relation to the local traffic on the line 

segments to be abandoned. Section 1152.22(c)(8) would impose a substantial 

burden on Applicants to accumulate dala lhal would be of little or no value to the 

Board in evaluating the meri's ofa directly-related abandonment application. 

Therefore. Applicants ask that § 1152.22(c)(8) be limiled to important changes in 

local train service. 

b. Applicants requesi lhat revenue and cost dala required 

by § 1152.22(d). relating lo overhead traffic to be retained by the combined 

CSX/Conrail or NS/Conrail systems, be waived, and that .Applicants be 

authorized to prepare cost data on a pro forma basis reflecting the exclusion of 

overhead traffic. Revenues unatiected by abandoriment are not re 'enues of the 
37 

abandoned line. Requiring the submission of financial data on overhead traffic 
would merely impose an unnecessary burden on Applicants without serving any 

38 
useful purpose. 

36 
Similar reque.sts were ĵ ranted in UP/SP. Decision No. 3, at 10-12; UP/MKT. 

Decision No 6, at 4. The Board cranted these waivers in Finance Docket 
Nos. 33220 and 33286, .see NS/Conrail at 12-14; CSX/Conrail at 13-14. 

Illinois V. ICC. 722 F.2d 1341. 1346 (7th Cir. 1983). 
38 

See, e.g.. Docket No. AB-3 (Sub-No. 57). Missouri Pac. R.R. -
Ahandonment - Berween Lomax and Topeka. KS. served July 3. 1985. at 1. 
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To the exient that train operations and mainienance practices are 

govemed by overhead traffic. Applicants should be allowed to provide costing 

based on pro ft̂ rma operations related to the handling of local traffic only. Pro 

fonna costing is appropriate where hrsiorical train operaiions and mainienance 

cost dala are affecled by overhead operations, as where local traffic has been 

handled in through trains or maintenance practices have been geared to overhead 

iraffic. 

Applicants aiso request clarification (or. if necessary, a waiver to the 

effeci) lhat any applications for authorization of directly-related abandonments 

may repon costs on a pro forma consolidated posl-acquisition basis, using the 

same consolidated cost data that are to be used in the operating plan and in other 

parts of the Primary .Application. 

The purpose of the cost data in an application seeking authorization for 

a directly-related abandonment is to permit an assessment of the cost of handling 

the traffic that will remain on the line after the transaction and a determination 

whether handling ihat rraffic will constitute a burden on the carrier. Obviously. 

for this purpose, the relevant cost data are those of the combined sysiem. and 

thus it makes sense for the "forecast" year .n the application to be based on the 

consolidated cosi data of the combined system. It likewise makes sense to use the 

same con.solidated cost data for thc base " year (if such data is required), so that 

comparisons on a common basis can be made beiween those years and the 
40 

forecast year. In addition, use of the same consolidated data for the 

39 
5ft:. e.g.. Docket No. AB-! (Sub-No 230). Chicaso & N. W. Transp Co. -

Abandonmeni - .ieiween Norfolk & Chadron. NE. Decision served Oct 9 1991-
U P / M : T . 4 I.C.C.2d ai 493 

'̂ ^ Tt.e use of consolidated cost data is consistent with Applicants' request above 
for a tvaiver lo allow cosls in the abandonmeni applications to be reported on a 

(Foolnote continued on next page] 
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abandonmeni applicalions as will be u.sed in the Primary Application will simplify 

the process of preparing the abandonment applications. 

c. The regulations, at § 1152.22(d). also require that 

abandonment applicalions include information about costs attributable to traffic 

on the line to be abandoned for a " base" year and a "forecast" year. In the case 

of line abandonments related to a major transaction, where operations on the 

affected lines will be substantially altered, historic data are panicularly 

misleading, reflecting revenues and costs associated with both local and. more 

imponani. the overhead traffic ibat will be rerouted following consummation of 

the proposed transaction. The revenues and costs associated with the overhead 

traffic to be rerouted following consummation of the proposed transaction will be 

reflected in the rexenue and cost projections set fonh in the Primary Application. 

The revenues and cosls of the local traffic that would remain if the line were not 

abandoned will be reflected in the forecast year projections in the abandonment 

application, notice of exemption or petition for exemption. Accordingly. 

Applicants requesi that the requiremenls of § 1152.22(d) concerning revenue and 

cosl data for a base year be waived, and that Applicants be authorized to present 

revenue and cost data for the forecast year only. Applicants recognize lhat a 

similar request was denied in CSX/Conrail at 13, but request reconsideration of 

such request in view of these factors. 

(Foolnote continued from previous page] 
pro fomia basis, rather than on an actual basis, to reflect the exclusion of 
overhead traffic. 
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I I . WAIVERS OR CLARIFICATIONS OF 
APPLICATION REQUIREMENTS WITH 
RESPECT TO TRANSACTION ELEMENTS 

A. Definilion of "Applicant" 

As noted above in Section I.A., § 1180.3(a) ofthe Railroad 

Consolidation Procedures defines "applicant" as one of the "parties initiating a 

transaclion." For the reasons staled in the Section I.A. above. Applicants seek 

waiver or clarification that, for purposes of the Transaction Elements, this term 

does not include Sub A and Sub B or any other subsidiary of CRC created or 

used for the puiposes of providing services to CSX. NS or bolh of them. 

B. Definilion of "Applicant Carriers" 

As noted above in Section I B.. § 1180.3(b) defines "applicant 

carriers" to include not only an applicant, but also "all carriers related to the 

applicant and all other carriers involved in the transaction." For the reasons set 

forth in Seclion I.B. above. Applicants seek waiver or clarification that, for 

purposes of the Transaction Elements, the definition of applicant carrier" is 

limited to CSXT, NSRC and CRC, and those Board-regulated rail carriers in 

which CSX, NS or Conrail now holds an interest greater than 50%, and is 

otherwise limited as requested in Section I.B. above. 

C. Incorporation of Transaction Elements 
Into the Primarv Application 

Applicants seek waiver or clarrfication that Applicants may incorporate 

in the Primary .Application information oiherwise required to be submilled in 

separate reiated applications in connection with each of the Transaclion 
41 

Elements. Applicants propose to undertake the Transaction Elements in order 

to effectuate the Division. The proposed acquisition of Conrail by CSX and NS 
41 

This waiver does not apply to abandonments and constructions, for which 
separate related applications will be filed. 
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and the proposed Division cannot be accomplished withoui effecting each of the 

Transaclion Elements. In connection with .seeking approval of the Control 

Transaction in the Primary Applicanon. Applicants will provide a full description 

ofthe entire transaclion. including the Dnision of CRC's assets, the operalion of 

tho.se assets by CSX and NS, and the continuing operations of Conrail. Indeed, it 

would not be appropriate to consider any of the Transaction Elements standing in 

isolation. Their transporiation and competitive effects can only be evalualed in 

lighl of the eniire integrated transaction, based on the same record that the Board 

will consider in addressing the Conlroi Transaclion itself. 

If Applicants were lo pursue approval for each of these Transaction 

Elements in separate related applicalions as permitted by § 1180.4(c)(2)(vi). each 

application would contain substantially the same information, in identical or 

similar form, that the Applicants will already have provided in the Primary 

42 

Application in connection with the Conlroi Transaction. No useful purpose 

would be served by filing separate related applications for each of the Transaction 

Elements. Moreover, each of the Transaction Elements is integral to the Control 

Transaction and interdependent with one another. None can be described or 

evaluated without an understanding and evaluation of the others. Requiring 

Applicants lo submit separate piecemeal related applications with respect to each 

of the Transaction Elements would result in a proliferation of filings containing 

duplicalive information, and would not reflect the effects oflhe overall control 

42 
The Eoard has not promulgated specific regulations as to the conteni of 

applications under 49 U.S C. § 1 1322 Applicants will provide in the Primary 
Application .'he necessary information to support findings under 49 U.S.C. 
§ 1 1322 for ti;e approval of poolings See RGI/Soo. Decision No. 6. November 
13. 1989 (sfalirc ihat application properly submitted pursuant lo 49 U.S.C. 
§ 11343 (predecessor of 49 U.S.C. § 11323) provided sufficient information for 
ICC lo evaluate ai:d approve any aspect ofthe transaction that migiit constitute 
pooling). 
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transaclion in any one place. The additional filings would nol be informative or 

contribute to the Board's ability to analyze the totality of the proposed 

transaction. At worst, they could be confusing. Applicants accordingly seek 

waiver or clarification that it is sufficient for purposes ofthe Transaclion 

Elemerts to provide the required information as part oflhe Primary Application. 

with the exception noted below, subject to the waiver.̂  or clarifications the Board 

43 

grants in conneclion with the Primary Application. 

With respecl to the Transaction Elements, the information required by 

each section of part 1180. subpart A, will be included or reflected in the 

information that will be provided in the Primary Application in connection with 

the Control Transaction (taking into account the waivers and ciarificalions 

requested herein with respect to the requiremenls for the Primary Application), 

except in each case for the opinion of Conraii's counsel required by 

§ 1180,6(a)(4), In connection with the Conlroi Transaction, Applicants are 

required to provide opinions of CSX's and NS's counsel. An opinion of 

Conrail s counsel is not required in that conlext because Conrail is the party 

sought to be controlled (§ 1180,6(a)(4) n,2). Applicants accordingly seek waiver 

or clarification that either (i) the opinions of counsel of CSX and NS to be 

43 
Similar requests were granted in ICC Finance Docket No, 29430. Nolice: 

.\WS Fnierps.. Inc.-Comrol-Norfolk & W. Ry. Co. and So. R\. Co.. October 8. 
1980. 45 FR 66911. 66914 (waiving certain informalional requirements of related 
construction application when applicani was required to provide same information 
in primary control application); see_ also ICC Finance Docket No, 32133. Union 
Pac. --Control—Chicago and N. W.. Decision No, 12. served Nov 19. 1993. Slip 
Copy al *2 (waiving certain 1180 9 financial information requirenients in 
responsive application when intormation would be duplicative ofthat to be 
provided by primary applicants). ICC Finance Docket No. 31505, Rio Grande 
Industries, Inc , et ai—Purchase and Related Trackage Rights-Soo Line Radroad 
Company Line Between Kansas City. MO and Chicago. IL. Decision No. 8. 
decided Deceinber 11. 1989. slip copy 1989 WL 246976 (I.C.C.) al *2 (waiving 
map exhibits required by 1180 6(a)(6) for responsive application when map 
would be duplicative of map to be provided by primary applicants). 
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provided in response to § 1180.6(a)(4) in connection with the Control Transaction 

in the Primary Application may address the issues required to be addressed in 

connection with the Transaction Elements or (ii) opinions of Conrail s. CS.X's. 

and NS's counsel may collectively be provided addressing in the aggregate such 

issues. 

D. Requirements of Part \ 150. Subpari A 

In connection with the Sub A/Sub B Acquisilions. Board precedent 

indicates that seeking authoriiy exclusively under 49 U.S.C § 11323 raiher than 

49 U.S.C. § 10901 is appropriate for this aspect of the l.ansaction because the 

rail lines to be acquired by Sub A and Sub B will be operated as integral parts of 

44 

the CSX and NS ra:' syslems. respectively To eliminc*** any uncertainty with 

respect to the matier. Applicants mtend to include in the Primary Application a 

request for a declaratory order that 49 U.S.C. § 10901 is nol applicable to the 

Sub A/;'»ub B Acquisitions. Applicants intent to do so in the Primary Application 

rather than in this petition because the i ;sue is one of statutory appiication and 

becau .e the Primary Application will provide the Board with more complete 

information about all aspects of the iransaction on which to make its 

determination, and demonstrale that 49 U.S.C. § 11323 is the more appropriate 

basis for authorization of the Sub A/Sub B Acquisilions. While in their Primary 

Application Applicants will seek such a declaratory order regarding 49 U.S.C. 

§ 10901 Applicants also intend to submit inlomiation in the Primary Application 

sufficient to show that if the Board finds ihat 49 U.S.C. § 10901 is applicable to 

the Sub A/Sub B Acquisitions, auiiu-rity under that provision should be granted 

as well as authoriiy under 49 U.S.C. § 11323. 

44 
See. e.g.. RGI/Soo- Decision No. 6. Nov. 13. 1989, Slip Copy at 9-10; RGI/ 

CMW. Decision effective Sept. 29, 1989, Slip Copy at n.l5. 
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In the event the Board were lo hold that 49 U.S.C. § 10901 is 

applicable, the infonnational requirenients of part 1150. subpart A would apply. 

Those informational requireinents. however, would be largely satisfied by the 

information that will be provided in the Primary Application in connection with 

the Control Transaction pursuanl to part 1180. subpart A. Applicants aitach as 

Appendix B hereto a cross reference table that indicates for each section of 

part 1150. subpart A. the corresponding seclion of part 1180. subpart A. 

Applicants seek waiver or clarification of these sections of part 1150. subpart A, 

that ?''̂  not otherwise saiisfied by the requiremenls of part 1180, subpart A, as 

follows:"*^ 

1. Sectir 1150.3(d) requires information regarding Anplicants' 

affilialion with any industry to be served by the acquired rail line. Applicants 

need nol provide this information in the Primary Application in conneclion wiih 

the Control Transaction. Applicants request waiver or clarification lhat this 

information is not required for the Board's evaluation of the Sub A/Sub B 

Acquisitions. 

2. Section 1150.3(e) requires information regarding the date and 

place of organization of Applicants and applicable State statutes. Applicants need 

not provide this information in the Primary Application in conneclion with the 

Control Transaction, and request waiver or clarification that this information is 

nol required for the Board's evaluation of the Sub A/Sub B Acquisitions. 

3. Section 1150.3(f)(2) requires as an exhibit, resolutions of the 

stockholders or directors authorizing the proposal. . applicants need not provide 

this information in the Primary Application in connection with the Control 

45 
Certain ot the requirements of part 1150. subpart A may have been rendered 

moot by changes made in the ICCTA. 
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Transaction. Applicants will, however, provide opinions of counsel of CSX and 

NS as required by § 1180.6(a)(4/, as well as copies of the acquisition agreements 

as required by § 1180.6(a)(7)(ii) Additional information regarding corporate 

authorizations will also be provided in the SEC filings being submilted pursuant 

to § 1180.6(b)(2). Applicants .seek waiver or clarificalion lhal this informaiion is 

sufficient to satisfy the requirements of § 1150.3(f)(2). 

4. Section 1150.4(e) requires, among olher things, a list of the 

counties and cilies to be served under the proposal. Applicants will provide a list 

in the Primary Application in connection with the Control Transaction pursuanl lo 

§ 1180.6(a)(5) of the slates in which the applicant carriers" property is located, 

but not the counlies and cities served. Due to the size of the networks that CSX 

and NS will operate, compiling such a list for the entire network would be 

burdensome and of liltle value to the Board in assessing the merits of the 

proposed transactions. Applicants accordingly seek waiver or clarification lhal 

they may satisfy this requirement of § 1150.4(e) ihrough informaiion responsive 

to § 1180.6(a)(5). 

5. Seclion 1150.6(c) requires a present value determination of 

the full costs of the proposal. While Applicants need not provide such a present 

value determination in the Primary Application in connection wiih the Conlroi 

Transaction. Applicants will provide u variety of financial information that will 

pennit the Board to evaluate the financial impact of the Sub A/Sub B Acquisilions 

on Applicants, including information pursuant lo §§ 1180.6(a)(l)(i). (a)(l)(iv). 

(a)(2)(ii), (a)(7)(i). and 1180.9. Applicants request waiver or clarification that 

this infomiation is sufficient to satisfy the requirements of § 1150.6(c). 

6. Section 1150.9 requires a summary of the proposed 

transaclion which will be used to provide the notice required by § 1150.10(0-
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Applicants need ncl provide such a sur'.mary or such notice as pan of the 

Primary Application in connection with the Control Transaction. Because 

Applicants will include a summary oflhe transaction pursuant lo § 1180.6(a)(1) 

and because Applicants request below a waiver of § 1150.10(f). Applicants seek 

clarification lhat the information provided pursuant to § 1180.6(a)(1) in the 

Primary Application will satisfy § 1150.9. 

7. Applicant also seek waiver or clarification of the procedural 

requirements of part 1150. subpart A as follows: 

a. Seclion 1150.10(e) requires service upon various parties 

and the submission to the Board, withm two weeks of filing, of a certificate of 

service. .Applicants seek waiver or clarification that by complying wiih the 

service requirements of part 1180, subpart A, this requirement will be satisfied. 

b. Seclion 1150.10(0 requires publicalion of a summary of 

an application pursuant to part 1150, subpart A within two weeks of filing such 

application in a newspaper of general circulation in each county in which the lines 

to be affected by the transaction are located. The Board is also required to 

publish the summary in the Federal Register. The public and all potentially 

interested parties have received sufficienl notice oflhe proposed transaclion. The 

Applicants have filed a Noiice of Intent as required by § 1180.4(b) (CSX/NS-1) 

and pursuanl to § 1180.4(b)(iv)(2). the Board has on April 21, 1997 published 

notice of the application in the Federal Register. The proposed transaction has 

received extensive media coverage both in trade journals and newspapers of 

general circulation throughout the country. Thus. Applicants seek waiver or 

clarification that compliance with § 1150.10(0 is nol necessary. 

c. Sections 1150.10(g) and (h) provide for a procedure 

through which part 1150, subpart A applicalions can be evaluated by the Board. 
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Applicants seek waiver of this procedural process and request that the Board 

evaluate the Sub A/Sub B Acquisitions under the procedural schedule adopted in 

connection with the Primary Application. 

E. Revocation of Corporaie Family 
and Nun-Rail Carrier Exemplions 

Applicants intend to seek authorization under 49 U.S.C. § 11323 and. 

if requi'-ed. 49 U.S.C. § 10901. to accomplish the Sub A/Sub B Acquisitions. 

While the class exemption under § 1180.2(d)(3) (for corporate family 

transactions) may be available with respect lo authority under 49 U.S.C. 

§ 11323. and class exemptions under § 1150.31 (for non-rail carr-ers) may be 

available wiih especi to authority under 49 U.S.C. § 10901. if lequircd. 

Applicants seek revocation of these exemptions in order to proceed under the 

fomial application process. Similarly, while the § 1180.2(d)(3) exemption may 

also apply to the Continuance in Controi and the Operating Arrangements, 

Applicants seek revocation of this exemption as to iho.se matters as well. 

Applicants believe these revocations are appropriate to permit the Board"s full 

consideration and decision on the merits regarding these transactions and to 

preclude any issue as to whether the iransaciions may be carried out without 

46 
challenge under laws other than those administered by the Board. 

Ailhough Applicants believe mat immunity from the antitmst laws and from 
all Olher law pursuanl to 49 U.S.C. § 11321 may apply whether the Board acts by 
approval or exemption (.see UP/SP. Decision No. 44. served Aug. 12. 1996. at 
173. n.221; lm cl. Railway Lahor Executives' Association v. Unded Slates. 987 
F.2d 806. 813 (D C. Cir 1993) (dictum), aciion by approval would eliminaiv 
any question on the malter and prevent any interference with the approved 
transaction under color of any other laws. In previous cases, the Board has found 
a party's desire to oblain the benefils of 49 U.S.C. § 11321 (or its predecessor. 
§ 11341) antitmst immunity legitimate grounds to revoke a class exemption. See 
RGl/CMW. Decided Aug. 16, 1989. Slip Copy at *4 (revoking ciass exempiion. 
in pan. in response to applicants' desire lo obtain ihe benefils of 49 U.S.C. 
§ 11341 antitrust immunity which would accompany formal approval). 
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The Sub A/Sub B Acquisitions, the Continuance in Control and the 

Operating Arrangements are integral to the Control Transaclion and should be 

analyzed as part of the joint control proceeding. Moreover, because the 

information lhal wnuld be required to be submitted in an application for any of 

these Transaction Elements w ill already be provided as part of the Primary 

Application, submitting a notice ofexemption is unlikely to reduce paperwork or 

simplify the proceeding Therefore. Applicants seek revocation of the 

§ 1180.2(d)(3) and. if required, the § 1150.31 class exemptions and waiver or 

clarification that Applicants need not avail themselves ofthe exeinptions. but may 

47 

proceed under the applicable tornia! application process. 

F. Revocation of Trackage Righis Exemption 

Applicants intend to seek authorization under 49 U S C. § 11323 for 

the acquisition by CS.X. NS and Conrail of irackage righis. While the class 

exemption for the acquisition of trackage rights under § 1180.2(d)(7) may be 

available in whole or in part with i peel to such authority, for the same reasons 

that Applicants discuss in the preceding section with respecl lo revocation ofthe 

§ 1180.2(d)(3) and i*'required, the § ) 150.31 class exemptions. Applicants seek 

revocation of the § 1180.2(d)(7) exemption in order to proceed under the fomial 
I . 48 application process. 

G. Waiver or Clarification Regardinc Applicable Fees 

Applicants understand that the Secretary to the Board considers the 

joint control of Conrail to entail in subslance tw(> major conlroi applications for 

47 
Similar waivers or clarifications were granted in ICC Finance Docket 

No. 31387, Canadian Nal'I R\ . Co. - Panial Revocation of Class Exemption — 
Lease From G T. W. R R Co.. Decided Jan. 24. 1989. Slip Copy *l-2; see also 
Fremont. Decided Nov 22. 1989. Slip Copv at *2-3. RGI/Soo. Decided Auc. 9. 
1989. Slip Copy at *4; Southern/ICG. Decided Sept. 1. 1987. Slip Copy at *4. 
48 

See the authorities cited in the preceding tooinote. 
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fee purposes - one by CSX and one by NS. Applicants do nol objeel to paying 

two fees. As Applicants have detailed above, the Control Transaction and the 

Transaction Elements are indivisible pans of an integral proposal that wiil have to 

be evaluated on the same record, taking into account their overall transportation 

and competitive effecis. Applicants therefore request waiver or clarification that 

a single major control tran.saction filing fee may be paid by each of CSX and NS 

covering the Control Transaction and all of the Transaciiuii Elements. We note 

that in Finance Dockei No. 33388. Decision No. 2, the Board found that what 

Applicants were proposing would be "a major iransaction" (emphasis added). 

In the interim mle that took effect .March 4, 1997. the Board required 

separate fees for certain directly-related applications in control proceedings 

because of its experience in processing some 30 related applications that were 

fiied with the primary application in the UP-SP merger proceeding.'*^ The Board 

based its decision on the fact that 21 of those related applications involved 

requesls for abandonment or discontinuances of service and "engendered 

substantial additional staff work, such as the environmental review process that 

was required for each abandonment or discontinuance proceeding. "^^ Indeed, 

the Board noled that it had requested and received filing fees for those 21 

abandonment or discontinuance proposals. '̂ Applicants are prepared lo pay any 

addilional filing fees required under the interim mle for other directly-related 

applications, such as those for constmctions. abandonments or incidental control 

of third-party carriers. The Board's rationale, however, sho. d not require a 

49 
Railroad Con.solidalion Procedures - Modification of Fee Policy. Ex Pane 

No. 556, slip op. at 2 (served March 4, 1997). 

50 Id 

5' Id. at n.3. 
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cascading of fees with respect to the integral elements of the b sic transaction 

found in the Transaction Elements. 

CONCLUSION 

For the foregoing reasons. Applicants respectfully request that the 

Board crant the waivers, clarifications, revocations and exemptions specified in 

this petition. 
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APPENDIX A 

CLASSIFICATION OF JOBS SHOWN IN 
LABOR IMPACT DATA, 49 CF R. § 1180.6(a)(2)(v) 

Blacksmiths 

Boilermakers 

Bridge Inspectors 

Carmen 

Clerical Employees 

Communication Workers 

Dock Workers 

Electricians 

Engineers 

Fireman and Oilers 

Foremen 

Laborers 

Machinists 

Maintenance of Way 

Nonagreement 

Police 

Railway Supervisors 

Sheet Metal Workers 

Signalmen 

Train Dispatchers 

Trainmen 

Yardmasters 



APPENDIX B 

49 CFR Part 1150/49 CFR Part 1180 

Part 1150, Subpart A 
Requirement 

Part 1180, Subpart A 
Corresponding Section 

1150.2(a)-(b), 1150.3(a) 1180.6(a)(l)(i) 
1150.3(b) 1180.6(a)(I)(i), 1180.6(a)(7) 
1150.3(c) 1180.6(a)(l)(i), 1180.6(a)(7), 1180.8 
1150.3(d), 1150.3(e) No corresponding sections 

1150.3(0(1) 1180.6(b)(1),(3),(4), 1180.6(b)(6)(i) 
1150.3(0(2) In pan: 1180.6(a)(4), 1180.6(a)(7)(ii). 

1180.6(b)(2) 
1150.3(g)-(i) Do not apply 

1150.4(a) 1180.6(a)(l)(i). (iv), 1180.6(a)(7)(i), (ii) 
1150.4(b) 1180.7 
1150.4(c) I180.6(a)(l)(iii), 1180.6(a)(2) 
1150.4(d) 1180.6(a)(6), 1180.6(a)(7)(vi) 
1150.4(e) In pan: 1180.6(a)(5), 1180.6(a)(6), 

1180.6(a)(7) 

1150.4(0 1180.6(a)(l)(ii) 
1150.4(g) Does not apply 

1150.5 1180.8 
1150.6(a) 1180.6(a)(l)(iv), 1180.6(a)(2)(ii), 

1180.6(a)(7)(i) 
1150.6(b) 1180 9(a)-(b) 
1150.6(c) In pan: 1180.6(a)(l)(i), 1180.6(a)(l)(iv), 

1180.6(a)(2)(ii), 1180.6(a)(7)(i), 1180.9 
1150.6(d) 1180.9(b) 

1150.7 1180.6(a)(8) 
1150.8 1180.6(a)(3) 
1150.9 No corresponding section 
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liBinoD ol aldEiovfil x'?nimbriwi3vo î mial no bnE ina<!no3 xMiBinoD rihw ̂ {Ino 33Blq ailBi 

on 21 aiaril iBrii aiuâ B oi na;liil ad lliw «!qa.\- aiinaq/a IB l̂aiiina ad lliw noiluuii«ino') 

no abfim glnamavmqmi aril oi aliii nifiido lliw liBinoD .ginamavom niBil i»*iiBinoD no lOBqrri 

ion aaob biBofl aril II bahivoiq ad lliw liBinoD lo n')ilBailinmabni alBiiqoiqqA .̂ naqoiq «li 

bBri gnivBri ̂ d\ aaiow aril t̂i& ad lon lliw liBinoD .noilaB n̂Bil Imlnoa ^Bmiiq aril avoiqqs 

aril nwo lliw li ;li vd ballilanad ad \(Bm bnB .̂ (rijqoiq no anob ;Iiow noiuuiliinoa wan 

ajnjmmoa oi biBofl aril moil l̂iioriiuB )laa«! '̂ Bm .«ari«iw li li ,bnE iinoiiiafinoa bai3uiii?no3 

.iisaril «jnii>u anoimnaqo 

noiaubnoD 

aiioril aviBW biBoS aril iBril i!)̂ aupai l̂lutlaaqiiai 2H .anoî Bai '̂ niogaiol aril i(/-l 

ai;oiiiiaq alil ol 'IV[ aiiupai agiwiarilo )ri§im riuiriw (ivM3)*».08I I .H.I.3 Qi- lo ?.noi2tvoiq 

.noiliiaq <iirii ni badii3.!ab ifnoiiaannoa aril lo noii3mi.<noj aril K l noiiqmaxa lol 



aifaril lavo ^noilBiaqo avmqqB ion baan li .nniiBuilqqK loi lnoj -^iBmiiq aril avrnqqE 

.<inoii:janno3 

ai»arii yri)jui)<(n()j ol inBbnallB ^.Mt iBi jnBnFl aril l o aunBlqa-j-jB i'.i'anqxa î 'P.H 

2H iBrii iBab .oilBm no**"53ilqqB lo i ino j ^Bmi iq aril .lo noiijB biBoH ol lo i iq ^noiiuunnoa 

.baabnl noiiKjilqqB loiinou <iBfniiq aril aauu^aiq ol biBofl aril i^ijaqxa ion zixaupai lariiian 

l o aqoj^ aril ol no«!iiBqmou ni llBrn«! aiiup iii «!noiiyanno3 a.iarii l o aqo3<! bnB m o j aril 

lo i inoj r iBmiiq .irii ni ba?ioqoiq noiioEi»nBil aril riliw baiBiao?.i»B ifaiuiibnaqxa bOE noiijuilifnoa 

.noilB^ilqqB 

aril nififnai bluow ;>noii3annoa aril .noiiBailqqB loiinoa '{iBrniiq arfj <'uatai biBf)a aril I I 

aril l o II'J IO amog balBaol aiB \(arii riairiw no «ibB(nhBi lo bBoil it i ari) lo xnaqoiq 

m3liiY8 liBT lEnoiiEn aril oi ?.irtanad abivoiq o) banirmaiab ad laiBl iri^im 8noi)aanno3 

bnii b-jvomai ad bluoj iilBiialBm ;IJBI1 aril , iO .noi)3E*!nBi) ba.i')qoiq ari) lo inabnaqabni 

.aiariwa#.la babaan l i ''a.<uai 

noi)3Ui)<inoj ijnivoiqqB jl ' l^n"^ l**'*! baxin^oaai iicri biBuH ari) /.̂ Mf̂ -j iari)o nl 

lon «aob iilaalpiq a«ori) o) ba)Elai ^^u^^i HE l o «ii!'<lBi.'B »()i iia)alqmo3 btnoB uri) aiolad ,>.tj'j\<.nq 

^IlBnoi)ibnoj «Bri biBofl ari) .alqmsxa loT .^aui-yi bavloiiainu ^nn lo )narnybu[aiq a)u)i)i<no'j 

.waivai lB)narnnoiivna iili ba)alqfnoy )i aiolad «toi)jannoa lo notjjui)<inoj ari? uavoiqqB 

[ii)il riiiinimi J )on lbluow| noi)qmaxa lBnoi)ibno;j b;>l<iaupai ari) jjnilnEilyl"" inriJ yniniElqxa 

§ni««'aibbE noiifiaab Isnil K |blauii«i {)i| nariw ,iia))Bfn lE)namnoiivna iabi*in.)j o) y)ijBqBa 

\a'n\y.ubn\ " ami) )Bri) 1B avi)jalla noi)qrna '.a ari) ijni)l».m bnB i!au<i.ii iBtnarnnoiivna 

.*^Q£f. .oW .G.'-l .'AW .y-^muvjU - no\\v\wa73 t\o\\m'ic\0 V>\AV> )vn\/.i\vVJ - \>uu-\\\uW AniA 

Y\v>S nnwO V\W.A:.PV ot.a w :(dQQl .S. .aaCl babiuab) (.D.3.I) 9 d \ m .IW ^P^l 



is 31 bluow 2H .a«iwiariiO .ba)3m)(fnoa ad )<'urn ^anbii^ )B noi)'jannoa 1\J\Z^ in* Isviupa HE 

.XiiD ol ayBinBvbBiiib aviiiiaqmoa »uon^ s 

B ajKl lliw 21/1 (« ,*\\3 i!B llaw i»B xiamol^uj ^d baiovEl i'.i noiianui omlH .)?. ariT 

.X2D bnE noiianutomia .1?. aril moi l '<BWB yil lEil navib ol aiinallEriu aviiiiaqmoa iiuoiiaa 

lEri) ifB riuuii .noiiaannoj inaiuilla nB j i i ' imi iiirii l o l alaqmoa ol inamaiiupai l i i i i l ariT 

nl§ad X2D bnB li nariw bnB l i aiuoi bnB iioiiaannoa B riauii iî laEl 21^ 11 .\(anbi2 l o l ba.!oq(nq 

bnB .baitibiloii ad lliw omlH .i2 ri^uoirii iimaiiEq j i l lB i i gniliiixa .?anil lifiinoO l o noiiBiaqo 

.gnoiiqo aviiiiaqmoa §nivBri rnoil iluiiai bluow iBrii ^lamoliiua ol aiiianad ari) naiiiial lliw auril 

oi iiriinom 01 \(laiBmixoiqqE a>lEi ll iw ^<^^bi2 1E noiiasnnoa wsn aril iBdi »aiBmii<i3 2V1 

aaiviai! aviiiiaqmoa ylui i gniiallo ni oaaBinBvbB^ib ad lliw 2V1 riairiw ijnnub .i juii- imo 

.ginioq liBinoD larmol bnE HU n33w)ad 

^ t i cmi i ^ 9rit l o noi}Ei9biiino3 biBoa lo^HA ioV. bluoW isv ieW iiiriT l o levoiqqA .11 
gnoilsailqqA b ' ibH lar i lO i o noits^i lqqA 

o) YiiliriB 8'biBoa ari) '^.iifnoiqfnoj )on bluow (i7Ma)*'.08I I .Jl.-LO Qi- \o laviBW A 

laviBW ari) .miH .noilEailqqE loilnoa \(iEfniiq ari) lo iiliiarn aril ^llnabnaqabni iahi.inoa 

l l .anoilaannoj baiioqoiq aril lo noilauDiinoa lo l iinoi)qrnaxa jlaa*; o) 2>1 )irmaq bluow (Iqni-i 

noi)Kiabiiinoa ii'biBofI ari) noqu bnaqab bluow ri^iriw .llaii)i noi)auiiiinoa aril a.xiioriiUB )on lliw 

aril lavo m aqo limiaq li bluow .aifiuoj l o .ioI<< noiiqmaxa i*)l iinoi)ilaq aril l o 

lilnu !)aTial3b ad bluow iinoiiaannoa ari) luvo a)Eiaqo o) ^)iiori)uB l o )nEis! ^nA .iinoi)3annoj 

.noi)BailqqB loDnoa ^iBmiiq ari) no anilui ii'biKoH ari) 

anotlaannoa aiiarii §niiauiiiinoa riliw ba)BiaoiiiiB i!>iiiii IsianEnil ari) 11B arnu îf-B ll iw 21/1 

lon itaob biBoB ari) 11 balnKig ad bluow ^hioriiUB ;^ni)Biaqo iBri) /3jnBiuii<iB \(nB )uoriiiw 



ma).iaw ri)iw aaiviaii niBi) ilyuoiri)-nui ^ni).iix3 .aaivia-i bnE )nam'<olqma ri)od ijni)3allB 

aynBrijia)ni avi)BmailK aldEilai <yal bnE .̂ amulo/ barî inirtub ^d baxibiBqoai ad bluoa aiaima 

.3vi)i)uqmoa iiiial .iaaiviaii 2H wan labnui lliw <i)n3m3iinBTio 

MonilH .y^nbi^ .'J 

noinU\2H 5ni)<iixa ari) lo )nKibKup ma)iiawri)uoi' ari) ni baiiupai iii noi)aanno3 A 

ni ii)nioq SU naawiad ?."oI\ aftlBii lo gnilbnBri maiailla )imiaq o) ^anbi2 )E ^niiiiioia ailiaB*! 

•^liElujiriBq .l<iEarinoH bns l,iawbil/ aril ni iiinioq 2H bnE )iiawri)uo2\)iiEoD lIuO aril 

maî awbim HU bnB 2H inaiiuD .2H '(d baviaa ad ol iiainaqoiq liBinoD no iiiamoiiiua 

a»!ariT iiiuoJ .i2 bnB .BiioaS .oijBairiO )B .iainBqmoa iBnirma) riguoirii aiB iinoiiaannoa 

.aaiviaii nifiil linu lol \(hEluyinEq .aldEilai ion inaiailla lariiian aiB iinoiiaannoj 

13VO liiawriluo2\liiBoD lIuO aril ni HU no ^irilBniaiv; aillBi) iBilnEliidufi iialbnBri liBinoD 

babaaaxa amulov iiirii i-QQl nl .'{3nbi2 lo riiuoii .^ionilll .ornlH .12 IB HU riliw noiijannoa ^n 

s 2B '<IIfiiinBiiidui> ba<!Baiani a.mulov iBtinaioq aril lEri) iiavaiiad 2H bnB .iino) ;!i!oi§ noillim 01 

bnB o§BairiD ni iinoi)anui «a.ii!Bqxd ajivia«i HUMiEinoO iiiriT H'l lo noi)i,iiupjE /HU lo lluiiai 

IB1 ?.B b̂̂ B̂ ( \d ba;laold-aiq ?.i aillEiT aanBiiiib bnB amil liiinEi) lBi)nB)2duii î nivB-i ./.iuo l̂ .)2 

2\(Elab bnB ii)«oa ari) snivBg .(•lU ^d) ;iaoa al))iJ tlnoVi hnu (li.-. i fO x.d) d̂ iu&>>.niH iiB ^KWE 

.gniri3)tw^ aisibamiaini lo 

.anil iiiuoJ .12 a'liEinoD liiarini lliw X23 .liBinoD lo noiiiivib baiioqoiq ari) nl 

ri)iw noi)jnut )nalEviupa on iisri \(l)nanua 21/1 .omB .)2 )B SU riliw noiijannou ari) ynibulani 

lo noiiiivib ba)Elqma)no3 aril ni noi)3nut 3ldB)iuii B niE)do )on bluow bnB aili^Bl noinU 

,oml3 .)2 lavo bavoin '{liarmol )Bri) ii)nioq liBinoD o) aillBi) ^hnaiaitla albnBri oT liBinoD 



aaiviag avi)i)aqmo:j ylui) aniiallo ni bayBinBvbB.iib ad lliw 21/1 rijiriw gniiub .)juUiino3 

iiinioq ai-arii naawiad 

ensibnl .siibne/alA .fl 

laiiiiiib noiiBM liBinoD larmol naawiao inBibEup liiBarinon ari) ni noiiaannoa wan A 

IB balauil^noa ad lliw anil )'jii)<fib nol^lnBiH :gni)iiixa ii'2H bnB 2M ba)Biaqo ad o) ^anil 

banidmoa lo gnilbnfiri inaiailla lol baiiupai «i noiiaannoa wan iiiriT .snBibnl .BiibnExalA 

.'<Bwa)B§ o§B3iri3 aril lavo zwoP bBoIiBa liBinoD\2H 

01 ̂ BwaiB§ iiBnnianiD aril lavo aniwoft aillEil woilB lliw BiibnBxalA IB noiiaannoa 3 IT 

liBinoD loiBm E .biBY nEri)ll3 ii'lisinoO ol 2V1 ^d baiiupoE ad ol anil liEinoD B Eiv b3luoi 3d 

lamiol bnB 2H snidmoa ol nBri;fl3 noqu yltii lliw 2H aillcii bBoliBa lol biB'< noiiEyiliifiiEia 

zi aillBii liEinoD iiB .ziairiBa mal?3w ol §nibiBWiol lo l gniBii ri§uoirii-nm olni aillBil liEinoD 

ogEatriD ba)«agnoa aril 2?.pq\(d ol aillEil riau?. lirrnaq lliw §niIbnEri iiiriT .^Bbfjl balbnBri 

ogBairiD aril ri§uoirii bnB ol i2Eariluo2 aril moil aillBii lo l X2D riliw aiaqrnoa oi bnr. .i(BW3lBij 

.BaiB 

3rii lo noiiElnamsIqmi ol Ifiiauia iii nBri)ll3 IB iiwoll liETnoD oi aillfiii 2W gnibbA 

E 2B riBri>ll3 riguoirii zwoll aillEii aaubai lliw noiiiivib liBinoD ariT .noiiJEiinBii liEinoD 

niEiniBm ol inBTioqmi ^i amuiov aillBii 2H lo noiiibbB ariT .Jianil X2D ol iinoiiiiavib lo iluiiji 

nia)2aw ri)iw zaaiviae ri§uoiri)-nui )naiaiHa a)Baia ol bsbsan aillBii lo iiiism lEaiiiia aril 

.2iainB3 

2.9 ^laiEmixoiqqE a>lBi lliw EiibnExalA )B noDaannoa wan ari) )firii «a)Emi)iia ZVI 

lo noi2ivib baiioqoiq ari) nariw bns l i ajBlq ni )on iii noi)aannoa iiiri) I I .):jui)iino'j o) ;iri)norn 

.balquiiiib ad lliw JIBY riBri;tl3 lo noilBiaqo inaiailla .biBoH sril ^d bavoiqqB iii liBinoD 



naawiad oiriO .iiuivaua IB insibBup liiBariiuoii ari) ni baiiupai «i noi«aannoa wan A 

wan iiiriT anil anN(BW .)3 liBinoD larmol ari) bnB anil )aii)iiib Y)J?ubnE2 gniizixa ii'21/1 

3d bluow a^iwiarilo riairiw .iiwoft aillBi) inaiailla aviaiiaiq ol 21/1 lirrnaq lliw noilaannoa 

b3Vl̂ ^ 3d ol zlnioq nialiiBarinon liBinoD larmol bnB '<BW31B§ iiBnnianiD aril naawiad ,najloid 

.ZVI xd 

lliw ZV[ .noiiBailqqB ioiinoa (̂̂ Bmilq aril ni baiBlqmainoa liEinoD lo noiiiivib aril nl 

bnB (iiiE3 lailHEl iiinioq ol noiiaannoa io[Bm B) rigiudziiiS n3awiad aluoi ii'liEinoD 3vi3aai 

.oiriO ,2udmulo3 bnB 3nili23i'J n3awiad siuji a liBinoD 3vi3a3i lliw X2D oiriO snilliisiD 

riguoirii anil IiBinoD srii moil iiwoll aillBil liBinoD viBmiiq §niiiiix3 «3vi3iiaiq noiiiivib ziriT 

B aaoqmi lliw lud ,(X2D ol balBaollE ad lliw riairiw) ziloqEnBibnl bnB iiudmuloO ol anilliiaiD 

zudmuloD bnB rigiudiiDiS naaw)3d anil liBinoD ari) no zwoll aillBii §nii«ix3 no 3§BinEvbBiiib 

riliw noil33rmoa x^wsiBg iiBnnianiD inBiioqmi 3rii ol no bnB (2H cl baiBoollE ad lliw ri:iiriw) 

.riluo2 aril olni zanil 21/1 ^^niizixa 

zirii inevaiq lliw iiuiY^ufl 1B zanil liBinoD larmol DHB ZVI naawiad noi)aannoa wan ariT 

^Ino ariT .X23 ri)iw noi)iiioq aviiiisqmoa ?.'ZV[ §nirizinimib ^liiuoiiaii moil a§BinEvbE«ib 

lnBailin§i« B gniiioqmi .bnBbvalD siv avom ol aillBil iiiri) aiiupai bluow 2H no avi)Bnia)lB 

liBinoD aril aiiupoB lliw .ZVi ion ,X23 aliriW .'̂ ilsnaq - aaiviag .aiolaiari) bnB - a§Balim 

a2u lliw ZVI .anil liEinoD larmol ari) lavo 2)ri8ii agsjIaBi) avBri lliw 21/1 .iiui^auS Jf A IBH 

bnB riluo2 aril bnB zlnioq liEinoO larmol naawiad gnivom aillEii niEnaa lol gJrigii aiioril 

ZVI .iiavom riau2 lol 3viiii3qinoa 3d lon lliw ZV[ noiiaannoa war aril )uori)iW .)ii3wri)uo2 

o) zri)nom l . ( j ' ylajBmixoiqqs 3>IB) lliw gur̂ auS 1B noiiaannoa wan ari) 'bf*) gaismiiiia 



l l iw ZVi .noilauiliinoa ba^oqoiq ari) lo waiv3i lB)n3mnoiivna aril ol laaqiiai riliW 

aairii ari) §nibis§ai (A32) iii^^lBnA lB)namnoiivn3 lo noi)aa2 <i'biBoa aril riliw iluiinoa 

noqaJI lElnamnoiivnS nB A32 riliw alil o) iiasii^E Z'A .iarinu3 .2noi)aui)iinoa baiioqoiq 

bnB .a)B)ii .Ifiiabal a)BiiqoiqqB ari) ri)iw noi)B)lu.4noa ia)lB ii)- >iq b3<<oqoiq ari) gniiiiiaibbB 

.«3i)iiori)UE iBaol 

3ril l o ziiiam aril 3§butaiq ol biEoB aril aiiupai Jon bluow aiari zjlaa* ZV[ laviEw ariT 

.larilBH inamgbuiaiq dou?. \(nB lii3§§u^ l i bluow ion .noilBailqqE loilnoa '^lEmiiq 'iiinBailqqA 

o) .noiiBoilqqB loiinoa ^Bmi iq 3rii moi l 3lBiBq32 .i^iiioriiUE ;la3ii ol ZV[ WOIIB ^Iqmiz bluow l i 

no noiiOB biBoB iBnil ol lo i iq bnE 3iin3qx3 nwo zii IB 2noiia3nnoa baiioqoiq aril lauiliinoa 

bluow laviBW b3l2aupai aril §nilnEi§ iBril 2asin§oaai i(llul ZVI .noilBailqqE '(iBmiiq aril 

l i riairiw moi l znoiiaannoa gnilauiliinoa l o liioa 3i<i l o ^laii iBtanBnil 3ril amuzzB ol ZVI 3iiup3i 

'{iBmiiq §ni'<liabnu aril inEi§ o) )on abiaab xla)Emi)lu biEoa ari) bluoriii )il3nad )oi. l l iw 

01 3ldE 3d l l iw li IBril 3iu2n3 ol i3bio ni . M i iBrii iBad oi zaaiî B xl<ii^3iqx3 21/1 noiiEailqqfi 

21 noi)EailqqB .oDnoa '{iBmiiq ari) l i ^(la)Bibammi aaivisz 3vi)i)3qmoa .)n3iaill3 abivoiq 

.bavoiqqB 

znoitaannoD baaogoi*! ^rit l o noi i^u-md bns noitqiio<>.9q .1 

ari) lo noiiiauazib B bnB gnoilaannoa bazoqoiq aril l o riaBa lo noiiqiiag^b B gi §niwollo3 

bazoqoiq 3ril §nilaiq3b gmBigBiO .noiiilsqmoa liEi gniiomoiq ni riaEs lo 3anBnoqmi 

.oiaiari bariaBilE aiB iinoi)aannoa 

oiriO .auTf3ua\nsglo3 .A 



IB .blirii aril ;iianil liBinoD bns 2H naawiad ad ll iw - oiriO .iiUT<aua\nBiiloD bnE .Ensibnl 

girii lnEi§ 01 ai3w bif >)a 3rii I I iianil ailiaES noinU bnB 2H naawiad ad ll iw .zionill l ,\(anbi2 

Ol a)lBnab u bluow 2i/[ .^<daiari balElqmalnoa .inoiiqmaxa noilauiliinoa aril bnB noiliiaq 

2'X2D bnB '̂ZV\. no noiziaab ii biBoa aril oi lo i iq itnoiiaannoa aitarii lo noilauiliinoa aialqmoa 

.noiiEailqqs loiinoa f iEmi iq 

loiBm ni ^(iBnibio aril lo luo iBriwamoii 2i I23up3i 2irii isrii ^asingoaai '(llul 21/1 aliriW 

ol isbio ni 32Ea ffiri) ni sanBnoqmi lBai)iia l o zi l3i l3i b3)i»3up3i 3ri) .znoitaBznBi) loDnoa 

svoiqqB ol zabiasb biEoa 3rii l i X2D riliw ^laviiaalla a)3qmoa o) aldE ad l l iw 21/1 )Brii aiuzna 

l o noilauilznoa .1 noiiaaE ni b3iiiiuaiiib x' lul ^tom aA noiiBailqqB yiBrniiq 'zinEailqqA sriJ 

loiinoa -(iBmiiq gni'^Iiabnu aril no noiziuab iBnfl z'biBoB aril aiolad auzzi 1E <inoiiaannoa aril 

iBilnaa B .noilaBznBil loiinoa aril zavoiqqB xbiBmillu biBoa aril l i .iBril aiuzna ll iw noiiBailqqB 

naawiad noililaqmoa HEI aviiaalla bns zuoiogiv l o noilBsia 3ril - noiUEznEi) ari) to aiioqiuq 

iari)o l o ladmun B si i l o) zbn3ini 2H riguorillA .'(l3)Bibammi aldizzoq ad ll iw - X2D bnE 2H 

,noi)EailqqB loDnoa '(iBmiiq ari) ri)iw i!noi)qmaxa lo iinoi)EailqqE noi)aui)iinoa ba)Blai (baaiib 

zi noi)i)aq ziri) lo )a3iduz ari) aiE )Bri) znoi)aannoa aairi) ari) lo noi)aui)zn(rj )qmoiq 

ari) l i bnE nariw X23 ri)iw avi)i)aqmoa aaivi,> abi ,o iq o) 21/1 )irmaq o) lEailiia -{liBluainfiq 

.noi)BailqqB loiinoa -(iBmiiq ari) zavoiqqs biEoa 

l o l znoililaq .zlailaob alBiBqaz ni .alil l l iw 'ZVi .noililaS ziril zinBi!} biBoB ari) I I 

aairii aril l o riasa lo l ( B ) I .0211 g .H.3.3 9^ bnB £0201 g .D.2.U ol inEuziuq noi)qmaxa 

iBri) ,£0201 g 0.2.U 0) )nBuziuq .alBDznomab o) z)aaqxa 2W .znoilaannoa bazoqoiq 

lf.noi)Bn ari) )uo "{ytwo o) \(iBzzaaan )on zi znoi)aui)znoa b.»^oqoiq ari) lo n(ji)Kluyai 

.lawoq la)liEm lo azudB moi l ziaqqiriz )a3l(nq ol lo vailoq noilBnoqznEil 
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LAW OFFICES . 

ZUCKERT. SCOUTT & RASENBERGER. L.L.P. 
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RICHARD A, ALLEN 
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1 

May 2, 1997 

Via Hand Deliverv 

Vernon A. Williams 
Secretar v 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

mms— 
Offics of tha Sacretary 

m - J997 

m Partof 
Public Record 

Re: CSX Corporation and CSX Transportation Inc., Norfolk 
Southern Corporation and Norfolk Southern Paiiway 
Company -- Control and Operating Leases/Agreements 
Conraii, Inc. and Consolidated R a i l Corporation, 
Finance Docket No. 33388 

De^r Secretar/ Williams: 

Enclosed f o r f i l i n g i s an o i i g . n a l and twenty f i v e copies of 
NS-1, P e t i t i o n f o r Waiver of 49 C.F.K. § 1180.4 (c) (vi) . Also 
enclosed i s a 3 1/2" computer disk containing the f i l i n g i n 
WordPerfect 5.1 format, which i s capable of being read by 
WordPerfect f o r Windows 7.J. 

Should you have any questions regarding t h i s , please c a l l . 

Sincerely, 

Enclosure 

L 
Richard A.' A l l e n 

CORRESPONDENT OFFICES LONDON. PARIS AND BRUSSELS 



NS-1 

BEFORE THE ; > 
SURFACE TRANSPORTATION BOARP 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. I N C ^ - ' 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS-
CONRAIL INv-̂  AND CONSOLIDATED RAIL CORPORATION 

PETITION FOR WAIVER OF 
49 C.F.R. § 1180 4(c)(vi) 

Norfolk Southem Corporation ("NSC") and Norfolk Southem Railway 

Company ("NSRC")i hereby petition the Board, pursuant to 49 C.F.R. § 1180.4(c)(vi), for a 

waiver of those provisions of 49 C.F.R. § 1180.4(c)(vî  which might otherwise require NS t<) 

file petitions for exemption for the construction of cenain connections concurrently with the 

filing of the primary application for coatrol in the above-caplioned docket. 

NS has detemiined that it is necessary to constmct three connections to nemit NS to 

compete effectively with CSX Transportation, Inc. ("CSXT")- if the application for joint NS 

and CSX control ot Conrail is approved.-' Two of these connections — at Alexandria, 

1' 

V 

NSC and NSRC are referred to collectively as "NS." 

CSX Corporation ("CSXC") and CSXT are referred to collectively as "CSX". 

'̂ Conrail Inc and consolidated Rail Corporation are referred to collectively as 
"Conrail." CSX, NS and Conrail are referred to collectively as the "Applicants." 



Indiana, and Colsan/Bucyms. Oliio - will be between NS and Con:ail lines; the third, at 

Sidney. Illinois, will be between NS and Union Pacific lines. If the Board were to grart this 

petition and ttie construction exemptions contemplated hereby. NS would undenake to 

complete construction of these connections pric." to the Board's uecision on NS's and CSX's 

primary control application. 

While NS fully recognizes that this request is somewl A out of the ordinary in major 

control transactions, the lequested relief is of critical imponance in this case in order to 

ensure that NS will be able to compete effectively with CSX if the Board decides to approve 

the Applicants" primary application. As more fiilly discu.ssed in Section I . con.stmction of 

the connections at issue before the Board's final decision on the underlying primaiy control 

application will ensure that, if the Board ultimately approves the control transaction, a central 

purpose of the transaction - the creation of vigorous and effective rail competition between 

NS and CSX - will be possible immediately. Although NS intends to file a number of other 

directly related constmction applications or exemptions with the primary control application, 

prompt constmction of the three connections that are the subject of this petition is 

panicularly critical to permit NS to provide service competitive wiih CSX when and if the 

Board approves the primary control application. 

If the Board grants this Petition. NS will file, in separate dockets, petitions for 

exemption pursuant to 49 U.S.C. § 10502 and 49 C.F.R. § 1150.1(a) for each of the three 

proposed connections. NS expects to demonstrate, pursuant to 49 U.S.C. § 10502. that 

regulation of the proposed constmctions is not .:ecessary to carry oul the national 

transponation policy or to protect shippers from abuse of market power. 
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With respect to the environmental review of the proposed constmction. NS will 

consult with the Board's Section of Environmental Analysis (SEA) regarding the three 

proposed constmctions. Funher. NS agrees to file with SEA an Environmental Report 

addressing the proposed projects after consultation with the appropriate federal, state, and 

local authorities. 

The waiver NS seeks here woulc not require the Board to prejudge the merits of the 

Applicants' primar> control appiication, nor would it suggest any such prejudgment. Rather, 

it would simply allow NS to :"ek auth;!.'-ity, separate from the primary control application, to 

constpjct the proposed connections at its own expense and risk prior to final Board action on 

the pnmary application. NS ftilly recognizes that granting the r*»questeu waiver would 

require NS to assume the financial risk of the cost of constmcting connections from which it 

will not benefit should the Board ultimately decide not to gram the underlying primary 

applic Ition. NS expres: ly agrees to bear that risk, in order to ensure that it will be able to 

provide efficient, competitive service immediately if the primary control appiication is 

approved. 

I. Description and Discussion of the Proposed Connections 

Following is a description of each of the proposed cormections and a discussion of the 

imponance of each 'n promoting rail competition. Diagrams depicting the proposed 

connections are attached hereto. 

A. Colsan/Bucyrus, Ohio 



A new connection is required in the southeast quadrant at Bucyms. Ohio beiween 

NS's existing Sandusky district line and the former Conrail Ft. Wayne line. This new 

connection will permit NS to preserve efficient traffic flows, which otherwise would be 

broken, between the Cincinnati gateway and former Conrail nonheastern points to be served 

by NS. 

In the division of Conrail contemplated in the primary control application. NS will 

receive Conraii's route between Pittsburgh (a major jonneciion to points farther east) and 

Crestline, Ohio. CSX will receive Conraii's route belween Crestline and Columbus. Ohio. 

This division preserves existing primary Conrail traffic flows from the Conrail line through 

Crestline to Columbus and Indianapolis (which will be allocaled to CSX), but will impose a 

disadvantage on existing traffic flows on the Conrail line between Piitsburgh and Columbus 

(which wiil be allocated to NS) and on to the important Cincinnaii galeway connection wiih 

existing NS lines into the South. 

The new connection beiween NS and former Conrail Unes at Bucyms will prevent this 

disadvantage from seriously diminishing NS's competitive position with CSX. The only 

alteraative on NS would require this traffic to move via Cleveland, imposing a significanl 

mileage - ana therefore. ser\'ice - penally. While CSX. not NS, will acquire the C3nrail 

track at Bucyms, NS will have tracKage righis over the former Conrail liae. NS will use 

those rights for certain traffic moving between former Conrail points and the South and 

Southwest. Wilhout the new connection NS will not be compeiitive for such moves. NS 

eslimaies that the new connection at Bucyms will take approximately 10.5 months to 
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constmct. during which NS will be disadvantaged in offering tmly competitive service 

between these points. 

B. Alexandna. Indian a 

A new connection in the northeast quadrant belween former Conrail Marion district 

lines to be operated by NS and NS's existing Frankfort dislricl line will be constmcted at 

Alexandria. Indiana. This new connection is required for efficient handling of combined 

NS/Conrail carload flows over the Chicago gateway. 

The conneclion at Alexandria will allow traffic flowing over the Cincinnati galeway to 

be routed via a Conrail iine to be acquired by NS to Conraii's Elkhart Yard, a major Conrail 

classification yard for carload traffic. NS will rely upon Elkhart to combine NS and former 

Conrail iraffic into mn-through trains for forwarding to westem carriers, as Conrail traffic is 

handled today. This handling will permit such iraffic to bypass the congested Chicago 

gateway, and to compete with CSX for traffic from the Soulheasl to and through the Chicago 

area. 

Adding NS traffic to Conrail flows at Elkhart is cmcial to implementation of the 

Conrail transaction. The Conrail division will reduce traffic flows ihrough Elkhart as a 

resull of diversions to CSX lines. The addition of NS traffic volume is importani to maintain 

the crilical mass of traffic leeded to create efficieni mn-through services wilh wester i 

cairiers. 

NS estimates lhat the new conneclion at Alexandria wili take approximately 9.5 

months to constmct. If this connection is not in place if and when the proposed division of 

Conrail is approved by the Board, efficieni operalion of Elkhart Yard will be dismpted. 
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affecting both employment and service. Exisiing mn-through train service with weslem 

carriers could be jeopardized by diminished volumes, and less reliable alternative interchange 

arrangements will render new NS services less competitive. 

C. Sidnev. Illinois 

A connection is required in the southwestern quadrani of the exisiing NS/Union 

Pacific crossing at Sidney to permit efficieni handling of traffic flows beiween UP points in 

the Gulf Coast/Southwest and NS points in the Midwest and Northeast, panicularly 

customers on Conraii properties to be served by NS. Currenl NS and UF' midwestern 

connections aie through terminal companies at Chicago. Peona. and St. Louis. These 

connections are neither efficient nor reliable, particularly for unit train service. 

Conrail handles substantial traffic originating on UP in the oulf Coast/Southwest over 

its connection with UP at St. Elmo. Illincis. south of Sidne*'. 11 ?94 this volume exceeded 

10 million gross tons, and NS believes that the poieniial volume increased substantially as a 

resull of UP s acquisition of SP. This Conrail/UP service bypasses junctions in Chicago and 

St. Louis, saving substantial transii time and distance. Traffic is pre-blocked by yards as far 

away as Piitsburgh (by Conrai') and North Lillle Rock (by UP), saving the costs and delays 

of intermediate switching. 

In the proposed division of Conrail, CSX will inherit Conraii's St. Louis line, 

including the connection with UP al St. Elmo. NS currently has no equivalent junction with 

Union Pacific and would not oblain a suitable junction in the contemplated division of 

Conrail. To handle efficiently traffic to Conrail points that formerly moved over St. Elmo. 



an equivalent NS/UP connection at Sidney must be constmcted. Otherwise. NS would be at 

a serious competitive disadvantage to CSX. 

The St. Elmo junction is favored by customers as well as UP, so NS will face a 

serious competitive chailengc to divert iraffic away from the St. Elmo junction and CSX. 

The first requirement to compete for this traffic is an efficient connection, such as that 

proposed for Sidney. If NS lacks such a conneclion and route if and when it and CSX begin 

operation of Conrail lines, existing traffic patterns through St. Elmo will be solidified, and 

thus will lessen ihe benefils to customers that would resull from baving competitive opiions. 

NS estimates that the new connection at Sidney will take approximately 10 monihs to 

constmct. during which NS will be disadvantaged m offering tmly compeiitive service 

beiween UP and former Conrail points. 

n. Approval of This Waiver Would Not Affect Board Consideration of the Primary 
Application or Other Related Applications 

A waiver of 49 C.F.R. § I180.4(c)(vi) would nol compromise the Board's ability to 

consider independently the merits of the primary control application. First, the waiver 

simply would permii NS to seek exemplions for constmction of the proposed connections. It 

will not authorize the constmction itself, which would depend upon the Board's consideration 

of the pelilions for exempiion. Nor, of course, would it permit operalion over the 

connections. Any grant of authority to operate over the connections would be deferred until 

the Board's mling on the primaiy control application. 

NS will assume all the financial risks associated with constmcting these connections 

withoui any assurances lhat operating authority would be granted. If the Board does not 
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approve the primary control application, it need not approve operations over these 

connections. 

NS's express acceptance of the financial risks attendant to constmcting these 

connections prior to Poard activ,n on the primary control application makes clear that NS 

neither requests nor 'xpects the Board to prejudge the primary control application. Indeed, 

the costs and scope of these cormections is quite small in comparisoii to the scope of 

constmction and expenditures associated with the transaclion proposed in the primary control 

application. 

If the Board rejects the primary control application, the cormections would remain the 

property of the railroad or railroads on which lhey are locaied. Some or all of the 

connections might later be deiermined to provide benefits to the national rail system 

independent of the proposed iransaclion. Or, the track malerials could be removed and 

reused if needed elsewhere. 

In Olher cases the Board has recognized that conditionally approving constmction 

projects before the Board completes its analysis of all issues related to those projects does not 

constitute prejudgment of any unresolved issues. For example, the Board has conditionally 

approved the consimction of coimeclions before it completed its environmental review, 

explaining that "[g]ranting the requested conditional exempt- n [would] not diminish [its] 

capacity to consider environmental matters when [it] issue[d] a final decision addressing 

environmental issues and making ihe exempiion effeclive at that time." Hastings lndu.strial 

Link Railroad - Constmction and Operalion Exempt-on - Ha'^iings, NE, F.D. No, 32984. 

1996 WL 706769 *2 (LC.C.) (decided Dec. 2. 1996); see also Jackson Count\ Pon 
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Authorif\- - Construction Exemption - Pascagoula. MS. F.D. No. 31536, 199J WL 287815 

*2 (l.C.C.) (decided Aug 6. 1990). 

III. Granting This Request Would Not Result In Premature Control 

Constn'cting the two proposed connections wiih Conrail will not involve any 

unauthorized or premaiu.'-e exercise of control over Conrail by NS. The constructions will 

take place only with Conraii's consent and on terms overwhelmingly favorable to Conrail. 

Consimction will be entirely at NS's expense. Steps will be laken to assure that fhere is no 

impact on Conraii's train movements. Conrail will obtain title to the improvemenis made on 

its property. Appropriate indemnification of Conrail will be provided. If the Board does nol 

approve the primar> control transaction. Conrail will not be any the worse for having had 

new ccnstmction work done on its property, and may be benefitted by i l ; il will own the 

constmcted comiections and. if it wishes, may seek authority from the Board lo commence 

operations using them. 

Conclusion 

For the foregoing reasons. NS respectfully requesls lhal the Board waive those 

provisions of 49 C.F.R. § 1180.4(c)(vi) which mighl oiherwise require NS to file pelitions 

for exemption for the constmction of the connections described in this petifion. 
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Respectfully submitted. 

James C. Bishop, Jr. 
WiUiam C. Wooldridge 
J. Gary Lane 
James L. Howe I I I 
Robert J. Cooney 
George A. Aspatore 
Nortolk Southern Corporation 
Three Commercial Place 
Norfolk. VA 23510-9Z41 
(757) 629-2838 

Richard A. Allen 
James A. Calderwood 
And.ew R. Plump 
John V. Edwards 
Zuckert, Scoutt & Rasenberger. LLP 
888 Seventeenth Street. N.W. 
Suite 600 
Washington. D C. 20006-3939 
(202) 298-8660 

John M . Nannes 
Scot B. Hutchins 
Skadden. Arps. Slale. Meagher 

vSi Flom LLP 
1440 New York Ave.. N.W. 
W^-hinglon, D C. 20005-2111 
(202) 371-7400 

Counsel for Norfolk Fmthern 
Corporation and Norfolk Soulhern 
Railway Company 

.May 2. 1997 
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CERTIFICATE OF SERVICE 

I , John V. Edwards, certify that on May 2, 1997 I have caused to be served by firsl 

class mail, postage prepaid, or by more expeditious means a true and correct copy of the 

foregoing NS-l. Petition for Waiver of 49 C.F.R. § 1180.4(c)(vi), on all parties that have 

appeared in STB Finance Docket No. 33388 and all persons which NS would be required 

pursuant to 49 C.F.R. Part 1105 to consull willi in the evenl i l filed the pelilions for 

exemption described herein and the following: 

U.S. EPA. Office of Federal Activities 
Ariel Rios Building. Room 7235 
1200 Pennsylvania .Avenue. N.W. 
Washington. D.C. 20044 

The Federal Railroad Administralion 
400 Seventh Street, S.W. 
Washington. D.C. 20590 

Council on Envirormiental Quality 
722 Jackson Place, N.W. 
Washington. D.C. 20503 

and by hand delivery on the fo lowing: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Commission 
Office of Hearings 
825 North Capitol Street. N.E. 
Washington, D.C. 20426 

Dated: Mav 2. 1997 
y^y^^ John V.'"Edwards 
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?r} 2 .-3 1997. • 

STa 

Vernon A. Williams 
'Secretary 
Surface Transportation B3ard 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Re CSX Corporation and CSX Transportation Inc., Norfolk 
Southern Corporation and NorfolK Southern Railway-
Company -- Control and Operating Leases/Agreements --
Conrail, Inc. and Cc-solidated Rail Corporation, 
Finance Docket No. 3iJ88 

Dear Secretary Williams: 

Enclosea f o r f i l i n g i s an o r i g i n a l and twenty f i v e copies of 
three documents: 

C3X/NS-8, P e t i t i o n f o r leave to Reply t o the Consumers 
United f o r Rail Equj-ty Reply i n Opposition t o P e t i t i o n 
f o r Waiver; and 

2) CSX/NS-9, Reply to the Consumers United f o r K a i l Equity 
Reply i n Opposition to P e t i t i o n tor Waiver. 

Also enclo£:.ed i s a 3 1/2" computer disk containing the f i l i n g i n 
WordPerfect 5.1 format, which i s capable of being read by 
WordPerfect f o r Windows 7.0. 

Applicants are serving t h i s pleading, as they have served 
a l l other pleadings i n Finance Docket No. 33388, on a l l p a r t i e s 
that have made an appearance i n any of Finance Docket No. 33220, 
Finance Docket No. 33286, or Finance Docket No. 33388, and 
Applicants w i l l continue to do so u n t i l A p r i l 28, 1997. In lighc 
of the Board's decision of A p r i l 17, 1997 discontinuing Finance 
Docket Nos 33220 and 33286, beginning A p r i l 28, 1997, Applicants 
w i l l serve only persons who have made an appearance i n Finance 
Docket No. 33388. 

CORRESPONDENT OFFICES LONDON, PARIS AND BRUSSELS 



ZUCKERT, SCOUTT & RASENBERGER. L I .P. 

The Honorable Vernon A. Wi l l i a m s 
A p r i l 22, 1997 
P.ag 5 - 2 -

Should you have any questions r e g a r d i n g t h i s , please c a l l 

S i n c e r e l y , 

Richard A. A l l e n 
Lnclosure 



•flic* olth* Secrttary 

Paitsi 
PubGc Raoord 

. CSX/NS-8 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERis' CORPORATION AND 
NORFOLK SOUTHERN RAILWAY CO.MPANY 

-CONTROL AND OPERATING LEASES.'AGREEMENTS-
C0NR.\1L INC. AND CONSOLIDATED RAIL CORPORATION 

PETITION FOR LEAVE TO REPLY TO 
THF CONSUMERS UNI FED 
FOR K.ML EQUITY REPLY 

IN OPPOSITION TO PFTITION rOR WAIVER 

On April 10. 1997. CSX Corporaiion ("CSXC"). CSX Transportation. Inc. 

("CSXT").i' Norfolk Souihem Corporation ("NSC"), Nortolk Southem Railway Company 

("NSRC")̂  and Conrail. Inc. ("CRI") and Consolidated Rail Corporation ( "CRC"^ filed a 

nolice of inteni to file a railroad merger app'icaiion for Board aulhorization under 49 U.S.C. 

§§ 11323-25 for a transaclion that is more fully described in that Nolice of Intent (CSX^NS-

1) as clarified in the Clarification of Notice of Intent to File Railroad Control Application. 

(CSX/NS-5), filed April 21, 1997. On April 18, Consumers Uniied for Rail Equiiy 

CSXC and CSXT are refen-ed ro collectively as "CSX." 

'̂ NSC and NSRC are referred to collectively as "NS." 

2' CRI and CRC are referred lo collectively as "Conrail." CSX. NS and Conrail are 
referred lo collectively as the "Applicants." 



("CURE") filed an undesignated pleading (which Applicants will refer to as "CURE-1"). a 

Reply in Opposition to Petition for Waiver. Applicants hereby request leave to respond to 

CURE-1. 

On April 21. the Board ser\ed Decision No. 2 in which the Board, among other 

Ihings. granied Applicants* request for the waiver of the three-month prefiling notice 

requirement set forth at 49 C.F.R. § 1180.4(b)(1) to which CURE focuses it opposition. 

The Board may consider CURE-1 as a requesi for clarificalion or reconsideralion of Decision 

No. 2. If so. Applicants would be entitled to reply. 



For the foregoing rea.sons. Applicants request leave to submii the atiached response to 

CURE-1. 

Respt ctfiilly submilled, 

James C. Bishop, Jr. 
Williain C. Wooldridge 
J. Gary Lane 
Janies L. Howe I I I 
Robert J. Cooney 
George A. Aspatore 
Norfolk S )uthem CorpofSition 
Three Commercial Place 
Norfolk. VA 23510-9241 
057^629-2838 

Richard A. Allen 
James A. Calderwood 
Andrew R. Plump 
Joh . V. Edwards 
Zuckert. Scoutt & Rasenberger. LLP 
888 Sevenleenlh Sireet. N.W. 
Suile 6(X) 
Washingion. D C. 2(X)06-3939 
(202) 298-8660 

John M. Nannes 
Scot B. Hutchins 
Skadden. Arps, Slate, Meagher 

& Flom LLP 
1440 New York Ave., N.W. 
Washington, D.C. 20005 ?111 
(232) 371-7400 

Counsel for Norfolk Southem 
Corporation and Norfolk Southein 
Railway Compare 

Mark G. Aron 
Peter J. Shudtz 
CJ" ' Corporaiion 
One James ̂ "nier 
902 East Cary Sireel 
Richmond. VA 23129 
(804) 782-1400 

P. Michael Giftos 
Paul R. Hitchcock 
CSX Transportation. Inc. 
500 Water Street 
Speed Code J-120 
Jacksonville. FL 32202 

Dennis G. L \ 
Richard L. Rosen 
Paul T. Denis 
Amold & Porter 
555 12th Sireel, N.W. 
Washingion, D.C. 20004-1202 
(202) 942-5000 

Samuel M. Sipe, Jr. 
Timothy M. Walsh 
Steptoe & Johnson LLP 
1330 Connecticut Avenue 
Washingion, D.C. 20036-1795 
(20J) 429-3000 

Counsel for CSX Corporation 
and CSX Transponation. Inc. 



.\pril 22, 1997 

Timothy T. O'Toole 
Constance L. Abrams 
Consolidated Rail Corporaiion 
Two Commerce Square 
2001 Market Street 
Philadelphia. PA 19103 
(215) 209-4000 

Paul A. Cunningham ' 
Harkins Cunningham 
1300 Nineteenth Streei, N.W. 
Suite 600 
Washington. D C. 20036 
(202) 973-7600 

Counsel for Conrail Inc. and Consolidated 
Rad Corporation 

-4-



CERTIFICATE OF SERVICF. 

I . John V. 'Edwards, certify that on April 22. 1997 I have caused to be served a true 

and correct copy of the foregoing CSX/NS-8, Petition for Leave to Reply to the Consumers 

Uniied for Rail Equiiy Reply in Opposition lo Pelition for Waiver, on all parties thai have 

appeared in Docket No. 33286. Finance Docket No. 33220 and Finance Dockei No. 33388, 

by firsl class mail, postage prepaid, or by more expediiious means, and by hand delivery on 

the following: 

The Honorable Jacob Leventhal 
Administralive Law Judge 
Federal Energy Commission 
Office of Hearings 
825 North Capitol Sireel. N.E. 
Wasbington. D.C. 20426 

Dated: April 22, 1997 
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Mac A. Fleming William E. LaKue 
S*crtt:-ry-Trtiuurtr 

Brotherhood of Maintenance of Way Em; 
Affiliated u/ilk IIM A.F.L.-C.I.O. and CL C. 

April 16, 1997 

Vemon A. Williams, Secretary 
Surface Transportation Board 
1925 KStreet, N.W. 
Washington. D.C. 20423-0001 

Re: Finance Doc.s.ot No. 33388, CSX Corp., sLaL-Merger-Conrail, Inc., el al. 

Dear Mr. Williams: 

Enclosed for filing wilh the Board are uie original and̂ lMMitftsî wpwffof the petition for 
intervention submitted by the Brotherhood of Mainienance of Way Employes. 

Please stamp the extra enclosed copy as received and retum il lo tnc undersigned in the 
enclosed, self-r.(]dressed, postage prepaid envelope. Thank you. 

Sincerely, 

Donald F. Griffin 
Assistant General Counsel 

cc: Applicants' representatives 
M. A. Fleming 
W. A. Bon 
H. W. Wise. Jr. 
R. A. Lau ^mmi— 

ofhm 01. Sttcrttary 

m 2 3 IW 

PuMc n»(m4 

William A. Bon 
General Counsel 
26555 Evergreen Road 
Suitv 200 
Southfield, MI 48076-4226 
Telephone 248-948-1010 
FAX 248-948-7150 

Donald E Grimn 
Asaistant General Counsel 
400 North Capitol S:reet, N.«/ 
Suite 852 
Washington, D C. 20001 
Telephone 202-638-2135 
FAX 202-737-3085 



BEFORE THE SURFACE TRANSPORTATION BO.\RDlg 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION & NORFOLK SOUTHERN RAILWAY 
COMPANY-CONTROL & OPERATING LEASES/AGREEMENTS-
CONRAIL, INC., & CONSOLIDATED RAIL CORPORATION-
TRANSFER OF RAiLROAD LINE BY NORFOLK SOUTHERN 
RAILWAY COMPANY TO CSX TRANSPORTATION, INC. 

) 
) Finance 

No. 33388 

PETITION FOR INTERVENTION 

William A. Bon 
General Counsel 
Brotherhood of Maintenance 
Of Way Employes 
26555 Evergreen Road 
Suite 200 
Soulhfield, Michigan 48076 
(810) 948-1010 

Part*f 
PubNc ftoMr̂  

Donald F. Griffin 
Assistant General Counsel 
Brotherhood of Maintenance 
Of Way Employes 
400 N. Capitol St., N.W. 
Suile 852 
Washington, D.C. 2001 
(202) 638-2135 

Attomeys for Brotherhood of Maintenance 
of Way Employes 

Dated: April 16, 1997 



Petition for hitervention 

The Brotherhood of Maintenance of Way Employes ("BMWE") respectfully petitions 

this Board for the right lo intervene in this proceeding. In support ofthis petition, BMWE states 

the following. 

BMWE represents those employees working in the class or craft of maintenance of way 

employee for the Consolidated Rail Corporation ("Conrail"), CSX Transportation, Inc. 

("CSXT") and Norfolk Southem Railway Company O'NS"). On April 8, 1997, CSX Corporation 

and Norfolk Southem Corporaiion signed an agreement that nrovides for their joint acquisition 

and division of Conrail. Shortly thereafter, CSXT, f,S and their respeciive holding companies 

filed a notice with this Board of their intention to file a conlroi and merger application pu'suant 

to 49 U.S.C. §11324. 

Thejoint acquisilion and division of Coru-ail contemplated by CSXT and NS will result in 

the elimination of Conrail and have a substantial impact upon the employees of all three rail 

carriers. In any proceeding involving two or more Class 1 carriers such as NS, Conrail and 

CSX l , the Board is required to co isider the inleresi of rail employees affecled by the merger. 49 

U.S.C. §11324(b)(4). BMWE submits that it is reasonable to assume that its members working 

for CSXT, NS and Conrail will be affected by the proposed division of the latter by the former. 

BMWE, Iherefore, has a legitimate interest in inler\'ening in this proceeding in order protect the 

interests of those Conrail, NS and CSXT employees that it represents. 
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WHEREFORE, based upon the foregoing, BMWE respectfiilly requests that its petition 

to intervene be granted by this Board. 

Respectfully submitted, 

J c 
Donald F. Griffin ;/ 
Assistant General Counsel 
Brotherhood of Maintenance of 
Way Employes 
400 N. Capitol Street, N.W. 
Suile 852 
Washington, D.C. 20001 
(202) 638-2135 

William A. Bon 
General Counsel 
Brotherhood of Mainienance of 
Way Employes 
26555 Evergreen Road - Suite 200 
Southfield, Michigan 48076 
(810)948-1010 

Attomeys for BMWE 

Daled: April 16.1997 



Certificate of Service 

I hereby certify that today I served a copy of the foregoing petition to intervene upon Uie 

following by first class mail delivery: 

Paul A. Cunningham 
HARKINS CUNNINGHAM 
1300 19th Sireet, N.W. 
Washington, D.C. 20036 

James C. Bishop, Jr. 
Norfolk Southem Corp. 
Three Commercial Place 
Norfolk, VA 23510-9241 

Richard A. Allen 
ZUCKERT, SCOUTT & 
KASENBERGER, L.L.P. 
888 17'" Street, N.W. 
Suite 600 
V, ashington, D.C. 20006-3939 

P. Michael Giftos 
CSX Transportation, Inc. 
500 Water Street 
Soeed Code J-20 
Jacksonville, FL 32202 

Timothy T. O'Toole 
Consolidated Rail Corporation 
Two Commerce S quare 
2001 Market Street 
Philadelphia, PA 19103 

Detmis G. Lyons 
ARNOLD & PORTER 
555 12* Stt-eet, N.W. 
Washington, D.C. 20004-1202 

Mark G. Aron 
CSX Corporation 
One James Center 
902 East Cary Street 
.lichmond, VA 23t29 

John M. Nannes 
SKADDEN, ARPS, SLATE, MEAGHER 
& FLOM, L.L.P. 
1440 New York Avenue, N.W. 
Washington, J.C. 20005-2111 

Samuel M. Sipe, Jr. 
STEPTOE & JOHNSON, L.L.P. 
1330 Connecticui Avenue, N.W. 
Washingion, D.C. 20036-1795 

Donald F. GrilTin 

Dated: .\pril 16, 1997 
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LAW o r n c E S 

Z U C K E R T . S C O U T T & R r ^ S E N B C R G E R , 
eea S E V E N T E E N T H S T R E E T N.W 

WASHINGTON. O C. 2 0 0 0 e - 3 » 3 » 

T C L t ^ H O N C IZOZI z o a - e e e o 

r A C S I M I L C S (ZOZI 3 4 S - C 6 e 3 

<ZOZl 3 4 Z - I 3 I 6 

RICHARO A. ALLEN 

A p r i l - 2 I : j ~ i a d . 7 . ^ .„ 

Via Hand Delivery 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Ottica ol the Secreiary 

AW 2 2 1997 

irt of 
b!ic RoTfd m Partof 

Re: CSX Corporatior. and CSX Transportation Inc., Norfolk 
Southerr. Corpcration and Norfolk Southern Railway 
Company -- Co.Ttrol and Operating Leases/Agreements --
Conrail. Inc. and Consolidated Rail Corporation, 
Finance Docke: No. 333Sfi 

Dear Secretary Willi?.ms: 

Enclosed for f i l i n g i s an original and twenty five copies of 
three documents: 

1) CSX/NS-5, Cla r i f i c a t i o n of the Applicants' Nctice of 
Jntent to F i l e Railroad Control Application; 

CSX/NS to. Petition for Leave tc Reply to CN-5, Canadian 
National Railway Company's Response in Opposition to 
Petition for Waiver of Three-Month Notice Requirement, 
CN-5, Canadian National Railway Company's Response in 
Opposition to F'etition for Pro«-ective Order, and Reply 
in Opposition to Petition for Waiver and to Petition 
for Protective Order of Atlantic City E l e c t r i c Company, 
Delmarva Power & Light Company, Indianapolis Power & 
Light Company, and The Ohio Valiey Coal Company; and 

3) CSX/NS-", Applicants' Consolidated Reply to CN-5, 
Canadiar. National Railway Company's Response in 
Opposition to Petition for Waiver of Three-Month Notice 
Requirement, CN-5. Canadian National Railway Company's 
Response in Opposition to Petition for Protective 
Order, and Reply m Opposition to Petitic for Waiver 
and to Pet .it ion for Protective Order ot Atlantic City 
E l e c t r i c Company. Delmarva Power fx Lighw Company, 

cowwEswocNT orriccs LONOON OANIS AND BRUSSELS 



ZUCKERT. SCOUTT & RASENBERGER. L.L P 

The Honorable Vernon A. W i l l i a m s 
A p r i l 2 1 . 1997 
Page 

Indianapolis Power & Light Compary, and The Ohio Valley 
Coal Company. 

Also enclosed i s a 3 1/2" computer disk tontainir. the f i l i n g i n 
WordPerfect 5.1 icrmat, which i s capable of h-^ing read by 
Wordp'^rfect f o r Windows 7.0. 

Applicants are serving t h i s pleading, as they have served 
s i l other pleadings m ^^mance Docket No. 333Sj, on a l l p a r t i e s 
that have made an appearance i n any of Finance Docket No. 33220, 
Finance Docket No. 33286, or Finance Docket No. 33388, and 
Applicants w i l l continue t o do so u n t i l A p r i l 28, 1997. In l i g h t 
of the Board's decision of A p r i l 17, 1997 discontinuing Finance 
Docket Nos 33220 an:* 33286. begi.nning A p r i l 28, 1997, Applicants 
w i l l serve only perscns wno have -.nade an appearance i n Finance 
Docket No. 33388. 

Should you have any questions regarding t h i s , pleasi^ c a l l . 

Richard A. Allen 
Enclosure 



otiice cl the Secreiary 

m 2 2 

E Pattcl 
Public B&crrd 

CSX/NS-6 

BEFORE THE 
.SURFACE TRANSPORTATION BOARD //̂  

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORFATION, IN 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED R \̂1L CORPORATION 

PETITION FOR LEAVE TO REPLY TO 
CN-4. CANADIAN NATIONAL RAILWAY COMPANY'S RESPONSE 

IN OPPOSITION TO PETITION FOR WAIVER 
OF THREE MONTH NOTICE REQUIREMENT. 

CN-5, CANADIAN NATIONAL RAILWAY COMPANY'S 
RESPONSE IN OPPOSITION TO PETITION 

FOR PROTECTIVE ORDER. AND 
REPLY IN OPPOSITION TO PETITION FOR 

WAIVER \ND TO PETITION FOR PROTECTIVE ORDER OF 
ATLANTIC CITY ELECTRIC COMPANY. DELMARVA POWER & LIGHT COMPANY. 

INDIANAPOLIS POWER & LIGHT COMP\NY, AND 
THE OHIO VALLEY COAL COMPANY 

On April 10, 1997, CSX Corporaiion ("CSXC"), CSX Transportation, Inc. 

("CSXT").i' Nortolk Southem Corporation ("NSC"). Norfolk Southem Railway Company 

("NSRC •)= and Conrail, Inc. ("CRI") and Consolidated Rail Corporaiion C C R C y filed a 

21 

CSXC and CSXT are re'erred to collectively as "CSX." 

NSC and NSRC are referred to collectively as "NS." 

'̂ CRI and CRC are referred lo collectively as "Conrail." CSX, NS and Conrail are 
referred to collectively as the "Applicants." 



nolice of inient to file a railroad merger application for Board authorization under 49 U.S.C. 

§§ 11323-25 for a transaction that is more fully described in that Notice of Inteni (CSX/NS-

1) as clarified in the Clarificalion of Notice of Inlent lo File Railroad Control Application, 

(CSX/NS-5), filed April 21, 1997. On April 16, Canadian Nalional Railway Company 

("CN") filed CN-4. a Response in Opposition lo Pelition for Waiver of Three-Month Notice 

Requirement, and CN-5, a Response in Opposition to Pelilion for Proteciive Order. ' Also 

on .April 16, /̂ lantic Cily Electric Company, Delmarva Power & Light Companv, 

Indianapolis Power & Lighl Company, and The Ohio Valley Coal Company (hereinafter 

referred to as the "Associated Power Companies ) filed an undesignated Reply in Opposiiion 

to Petition for Waiver and to Pelition for Protective Order ("APC-l"). Applicants hereby 

requesi leave lo respond to each of these pleadings in a consolidated response. 

On April 16, the Board served Deciston No. 1 in which the Board imposed a 

proteciive order to permit Applicant.:, to exchange information necessary to preparation of the 

primary application and le facilitate any necessary discovery al subsequent stages of this 

proceeding. On the same day, CN and the Associated Power Companies filed pleadings 

addressing certain aspects of the protective order lhat Applicants proposed and the Board 

imposed. The Board may consider thv̂ se pleadings as requesls for clarification or 

reconsideration. If so. Applicants would be entitled to reply. 

- CN also fil̂ d, in bolh Finance Dockei Nos. 33220 and 33286. a Response in 
Opposition to Motions to Dismiss (CN-4). Because the Board has clarified that STB 
decisions discontinuing Finance Docket Nos. 33220 and 33286 will not impede the resolution 
of pending discovery disputes inilially filed in those dockets. Applicants are not responding 
to CN-4 filed in those two dockets. See. the combined order issued in Finance Docket No. 
33220, Decision No. 11, and Finance Docket No. 33286, Decision No. 7, served April 17, 
1997. 



The Board has not yet ruled on Applicants' petition for waiver. The responses filed 

by CN and the Associated Power Companies are prohibited by the Board's regulalions, 49 

C.F.R. § 1180.4(0(3). but if the Board chooses to accept those responses for consideration, 

it should also accept our reply to complete the record. 

3-



For the foregoii.ji reasons. Applicants request leave to submit the ; ttached 

consolidated response to CN-4, CN-5 anu APC-l. 

Respectfully submitted, 

James C. Bishop, Jr. 
William C, Wooldridge 
J. Gary Lane 
J:mies L. Howe I I I 
Robert J. Cooney 
George A. Aspaiore 
Ncrfolk Southem Corporaiion 
Thrt? Commercial Place 
Norfolk. VA 23510-9241 

838 

Richard A. Allen 
James A. Calderwood 
Andrew R. Plump 
John V. Edwards 
Zuckert. Scoutt &. Rasenberger, LLP 
888 Sevenleenlh Sireel, N.W. 
Suite 600 
Washingion, D C. 20006-3939 
U02) 298-8660 

John M. Nannes 
Scot B. Hutchins 
Skadden. Arps, Slale, Meagher 

& Flom LLP 
1440 New York Ave., N.W. 
Washington, D.C. 20005-2111 
(202) 371-7400 

Counsel for Norfolk Southem 
Corporation and Norfolk Southern 
Railway Company 

Mark G. Aron 
Pete. . . Shudtz 
CSX Corporaiion 
One James Cenler 
902 E?st Ciiy Streei 
Richmond. VA 23129 
(804) 782-1400 

P. Michael Giftos 
Paui R. Hitchcock 
CSX Transporiation, Inc. 
500 Water Street 
Speed Code J-120 
Jacksonville, FL 32202 

1) 359-̂  

Dennis G. 
Richard L. Rosen 
Paul T. Denis 
Amold & Porter 
555 12th Street. N.W. 
Washingion, D.C. 20004-1202 
(202) 942-5000 

Samuel M. Sipe, Jr. 
Timothy M. Walsh 
Stepioe & Johnson LLP 
1330 Connecticut Avenue 
Washington, D.C. 20036-1795 
(202) 429-3000 

Counsel for CSX Corfwrafion 
and CSX Transponation. Inc. 



April 21, 1997 

Timothy T. O'Toole 
Constance L. Abrams 
Consolidated Rail Corporation 
Two Commerce Square 
2001 Market Street 
Philadelphia. PA 19103 
(215) 209-4000 

Paul A. Cunningham 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suile 600 
Washington, D.C. 20036 
(202) 973-7600 

Counsel for Conrail Inc. and Consolidated 
Rail Corporation 
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CERTIFICATE OF SERVICE 

I, John V. Edwards, cenify lhat on April 18, 1997 I have caused to be .erved a lme 

anvi correci copy of the foregoing CSX/NS-6. Petition for Leave to Reply to CN-5, Canadian 

National Railway Company's Response in Opposition to Petition for Waiver of Three-Month 

Notice Requiremeni, CN-5, Canadian National Railway Company's Response in Opposition 

to Petition for Protective Order, anJ Reply in Opposiiion to Pelilion for Waiver and lo 

Petitict) for Protective Order of Adantic City Electric Company, Delmarva Power & Light 

Company, Indianapolis Power & Light Company, and The Ohio Valley Coal Company, on 

all panics that have appeared in Docket No. 33286, Finance Docket No. 33220 and Finance 

Docket No. 33388, by fiist class mail, postage prepaid, or by more expeditious means, and 

by hand delivery on the following: 

The Honorable Jacob Leventhal 
Administralive Law Judge 
Federal Energy Commission 
Office of Hearings 
825 North Capitol Streei, N.E. 
Washington, D.C. 20426 

Dated: April 21, 1997 



STO PD 33388 4-16-97 



SONNENSCHEIN NATH & ROSENTHAL 

CHICAGO I 

LOS ANGELaB 

NEW VORK / 

SAN FRANcjsCO 

ary 

sr LOUIS i I 

^1301 K STREET NW 

f
JITE 600 EAST TOWER 

ASHINGTON DC 20005 

April 14, 1997 

Hon. Vernon A. Williams, Secretary 
Surface Transportation Board 
1925 K Street. N.W., Room 700 
Washington, D.C. 20423-0001 

Re: Finance Docket No. 33220, CSX - Control and Merger - Conrail / ^ T ^ f r 
Finance Docket No. 33286, Norfolk Southern - Cr>ngol - Conrail ^ I j t ^ f 
Finance Dockei No. 33388. CSX and Norfolk Southern - Control and Lease - Conrail 

Dear Secreiary Williams: 

ECT LINE 

408-6351 

On behalf of Canadian Nationa! Ruiiway Company, enclosed are the signed original and 25 
copies of ils Motion to Compel Discovery Responses by Conrail. For your convenience, a 3.5-inch 
floppy diskette in Wordperfect 5.1 is enclosid. In order to avoid wasteful duplication, we are not 
filing three sets of this moiion, even ihough these related doc'<cels have not formally been 
consolidated; if you do require additional copies, please do nol hesiiate to let me know. 

This letter will serve as CN's Nolice of Aĵ pearance in Fmance Dockei No. 33388. I would 
be grateful if you would add the names of CN coui-.s-̂ l in both Monlreal and Washington as 
separate entries to the sei vice list, and if all parties would make service on both CN counsel, as 
indicated below: 

Jean Pierre Ouellet 
Chief Legal Officer and Corporate 
Secretary 
Canadian National Railway Company 
935 de La Gauchetiere Stieet Wesl 
16th Floor 
Montreal. Quebec H3B 2M9 

L. John Osborn 
Sonnenschein Nath & Rose nlhal 
1301 K Street, N.W. 
Suite 600 Fast 
Washington, D.C. 20005 

Kindly stamp the enclosed additional copy of this letter at the time of fi' ng and return it to 
our messenger. 

Sincerely yours. 

Enclosures 
cc: Director David M. Konschnik 

Administrative Law Judge Leventhal 
Counsel for all parties 

L. Jo 



I CD, 

BEFORE THE 
SURFACF TRANSPORTATION BOARD 

Finance Dockti No. 33220 07 
csx CORPORATION AND CSX TRANSPORTATION, JVC. - COK .'RCL 

MERGER - CONRAiL INC. AND CONSOLID.ATED RAIL CORPORATICN 

Finance Dockei No. 33286 

NORFOLK SOUTHERN CORPORATION AND NORFOLK SOirTHERN RAILWAY 
COMPANY - CONTROL - CONRAIL, INC. AND CONSOLIDATED RAIL 

CORPORATION 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFO! K SOU! HERN RAILWAY COMPANY - CONTROL 

AND OPERATING LEASES/AGRHEMENTS - COI IP AIL INC. AND CONSOLIDATED 
RAIL CURPORATION - TRANSFER OF RAILRO/ D LINE BY NORFOLK SOUTHERN 

RAILWAY COMPANY TO CSX TR/;NSPORTATION. INC. 

CANADLAN NATIONAL RA1L>VAY COMPANY S 
MOTION TO COMPEL DISCOVERY RESPONSES BY CONRAIL 

Jean Pierre Ouellet 
Chief Legal Officer and Corporate 
Secretary 
Canadian Nalional Railway Company 
935 de La Gauchetiere Sireet Wesl 
16lh Floor 
Monueal, Quebec 
H3B 2M9 
(514) 399-2100 

L. John Osborn 
Douglas E. Rosenthal 
Gregory Y. Porter 
Sonnenschein Nath & Rosenthal 
1301 K Street, N.W. 
Suite 600 East 
Washington, D.C. 20005 
(202) 408-6351 

Aiicrneys for: 
CANADIAN NATIONAL RAILWAY COMPANY 

Dated: April 14, 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Dockei No. 33220 

CSX CORPORATION AND CSX TRANSPORT .\TION, INC. - CONTROL AND 
MERGER " CONRAIL INC. AND CONSOLIDA! ED RAIL CORPORATION 

Finance Docket No. 33286 

NORFOLK SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY 
COMPANY - CONTROL - CONRAIL, INC. AND CONSOUDATED RAIL 

CORPORATION 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY - CONTROL 

AND OPERATING LEASES/AGREEMENTS - CONRAIL INC. AND CONSOLIDATED 
RAIL CORPORATION - TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN 

RAILWAY COMPANY TO CSX TRANSPORTATION, INC. 

CANADIAN NATIONAL RAILWAY COMPANY'S 
MOTION TO COMPEL DISCOVERY RESPONSES BY CONRAIL 

Pursuant to the Board's Rules of Praclice, 49 C.F.R. 1114.21 et seq., Canadian 

National Railway Company ("CN") hereby moves the Board for an order directing 

Consolidated Rail Corporat on ("Conrail") lo respond lo CN's First Set of Interrogatories and 



Document Requests.' In keeping wilh customary praclice, CN respectfully requesls that Judge 

Leventhal set the instanl motion for heaiing on nol less than seven (7) days notice, on April 

21, 1997 or as soon thereafier as the motion can be heard, wilh Conraii's response to be due 

no later than one business day before the hearing. 

I. BACKriROUND 

This motion seeks limited, introductory discovery against Conrail in connecuon with 

the sak of Cunrail to another carrier or carriers. CN requires certain basic infortnation 

regarding Conraii's operations and properties so iliat CN CvJi develop proposals to acquire 

trackage rights over, or ownership of, certain Conrail lines, either through negotiations with 

the primary applicants or through requests for conditions to be imposed on the proposed 

Conrail merger. Preliminary discovery is needed now because, under current merger case 

practice, crilical negotiations take place at the begmning of the proceeding, and responsive 

applications, if necessary, must be filed on stringent deadlines. 

On Oclober 14, 19C6, CSX Corporation and Conrail Inc. entered inlo an agreemeni for 

CSX to acquire Conrail. On Oclober 18, 1996, CSX and Conrail filed a Nolice of Inteni to 

file a railroad control application in Finance Docket No. 33220. Soon thereafter, Norfolk 

Southern Corporation announced its intention to oppose the CSX-Conrail merger, and lo 

pursue an NS-Conrail merger ihrough an inconsistent application. On November 6, 1996, NS 

filed a Nolice of Inient to file a railroad control application in Finance Docket No. 33286. 

' CN recognizes that Finance Docket Nos 33220, 33286 and 33388 have not been 
formally consolidated. This moiion bears a joint caption in order to avoid wasteful 
duplication. This moiion .s being served on Conrail n̂d on known parties in all three dockets, 
and il is designated as "CN-3" in all three dockets. 



At the requesi, for the most part, of the applicants them?,elves, the Board thus far has 

issued a total of nine (9) decisions in Finance Docket No. 33220 and five (5) decisions in 

Finance Docket No. 33286. Proiective orders have been established in both dockets. Waivers 

have been granted with respect to cenain information requirements under the Board's 

consolidation rules. Numerous parties have entered appearances. The Board, ai. - considering 

vigorous comments from many of these parues and from applicants themselves, has 

established 365-day procedural schedules in both dockets. 

Although Finance Docket Nos. 33220 and 33286 ha.e bien aclive since last fall, an 

application has not yet been filed in either docket. Instead, on April 10, 1997. CSX, NS and 

Conrail filed a new Notice of Inttnt in Finance Dockei No. 33388, indicating that they 

2 

propose to file a joint application under which CSX and NS would 'carve up" Conrail. 

While this proposed new transaction will raise issues quite different from these that had been 

raised by the earher proposals, as a procedural malter the new proposal represents a 

conunuatiou of the process of breaking up Conrail that began with the initiation of tnese 

proceedings last fall. 

CN apparently is the first non-applicant to seek discovery in these proceedings, but 

discovery among the applicants has been underway for some time. The process began with an 

attempt by NS to engage in prelimina'-y, informal discoverv against Conrail, through letters 

dated November 27, 1996 and December 19, 1996. Conrail declined to produce even the 

2 In related developntents, CSX and Conrail moved on April 10, 1997 to dismiss Finance 
Docket No. 33220, and NS moved on April 11. 1997 to dismiss Finance Docket No. 33286. 
CN reserves the right to respond to those motions wilhin the time allowed under the Board's 
rules. 



rudimentary informaiion sought by NS. Through a letter-motion dated January 14, 1997, NS 

then moved for an order compelling Conrail to respond. 

Judge Leventhal heard argument on the NS motion on January 27, 1997. Conrail (with 

suppon from its then-merger-parmer CSX) followed a hardline approach, arguing that there 

should be no discovery whatsoever. NS, for its part, dem '"̂ rated that the very limited 

information il sought - Conraii's full traffic tapes for 1995, and certain basic information as 

to C onrail's operations and facilities as listed in Attachment 1 to the December 19, 1996 NS 

letter - unquestionably is relevant to the proposed sale of Conrail, and could be produced by 

Conrail without undue burden. Judge Leventhal was prepared to rule, but before - Ung he 

invited Conrail, NS and CSX to make a further attempt to resolve the discovery dispute 

^̂ ^̂ '̂'"'̂ amicably. After a private, off-the-record meeting, they reported that they had reached an 

amiraole resolution of Uie dispute, and NS withdrew its discoverv motion subject to renewing 

it if the agreed upon infonnation was not fumished by February 15, 1997. NS never renewed 

its motion, ?nd the agreed upon information presumably was fumished. 

By letter dated February 5, 1997 (Attachment 1 hereto), CN sought infonnal discovery 

from Conrail. As the letter indicates, CN at that poinl sought to avoid placing any burden 

whatsoever on Conrail by limiting its requests in two ways: (1) CN sought floiX the so-called 

"Attachment 1 Infonnation" NS already had requested (but excluding the full Conrail traffic 

tapes sought by NS), and (2) CN sought such infomiation flnlx to the extent it already was 

being produced for NS. This effort to engage in burdenless, infomial discovery was 

unsuccessful. Conrail never responded in writing, and in telephone conversauons its counsel 

was never willing even to discuss the discovery production being made to NS. 



On March 18, 1997, CN filed the formal discovery requesls (Attachment 2 hereto) that 

are the subjeci of the instant motior CN anticipated that Conrail would claim that discovery 

was "preman-e." For this reason, CN limited its requens to the same basic "Attachment 1 

Information" (but not the full Conrail traffic tapes) that NS had requested as early as 

December 19, 1996, and CN itself had requested on February 5, 1997.̂  In other words, CN 

sought only basic information regarding Conraii's operations and properties, and refrained 

from seeking discox ery as to the specifics of the proposed Conrail merger. 

By response dated April 2, 1997 ("Conrail Objections"), Conrail objected to each and 

every CN discovery request, and produced nfl information whatSPCVCF- Despite the fact that 

Conrail apparently has been making informal disco ,-rv proouction to NS since late January. 

Conrail argues that every facet of CN's limited discovery is premature. Conrail makes oiher 

"boilerplate" objections to all but one of CN's requests. 

n CONRAIL'S OBJECTIONS ARE WITHOUT MERIT, AND CONRAIL SHOULD BE 
DIRECTED TO RESPOND PROMPTLY TO CN'S DISCOV .i. V REQUESTS, 
WHirH SEEK ONLY BASIC IIMFORMATION REGARDING CONRAIL 

A. PNH: T.imitPd Discover' Is Not Premature 

Conraii's principal objection is that discovery allegedly is premature. Conrail argues, 

in effect, that there can be no discovery whatsoever in a control proceeding until an 

3 Obviouslv, CN could not limit ils requesls to information -already produced by Conrail 
to NS, since those parties refused to divulge the extent of that production. 

4 Conraii's objections were filed only in Finance Docket No. 33220, despite the fact that 
CN also sought discovery in Finance Docket No. 33286. Conrail may argue that it should be 
immune from discovery in Finance Docket No. 33286 because it did not join in Uie Notice of 
Intent filed in lhat docket, but Conrail did enter an appearance in that proceeding on 
November 25, 1996, and its slatus is lhat of a party. Having failed even to respond to CN's 
discovery requests in Finance Docket No. 33286, Conrail is in default. 



application has been filed. Comail's extreme position is wrong, both as a matter of law and 

as a matter of Board policy. 

First, tiiere can be no doubt that tiie Board has jurisdiction to order discovery, and tiiat 

this jurisdiction has been vested in Judge Leventiial. Nor can tiiere be any doubt tiiat tiiere are 

pending Board proceedings involving tiie proposed merger of Conrail witii eitiier CSX or NS, 

or botii. As previously indicated. Notices of Intent initiating tiie first two proceedings were 

filed in Ociober and November of last year. In both proceedings, protective orders have been 

entered, numerous parties have entered appearances, and procedural schedules have been 

adopted. As most pertinent to discovery, the Board has assigned botii proceedings to Judge 

Leventiial "for handling of all discovery matters and initial resolution of all discovery 

disputes". Sfifi Finance Docket No. 33220. Decision Nc. 4, served December 19. 1996; 

Finance Docket No. 33286, Decision No. 3, served December 19, 1996. 

Sect d, the Board's policy is to favor the prompt and inexpensiv.' determination of 

issues, and its Rules of Practice and discovery rules are patterned after tiie Federal Rules of 

Evidence and the Federal Rules of Civil Procedure. The Board's rules are to be construed 

Uberally: 

The rules will be construed liberally to secure just, 
speedy and inexpensive determination of tiie issues presented. 

49 C.F.R. § 1100.2. The Board's mles permit discovery at any time in a raihoad control 

proceeding, and contain no limitation on when discovery in a proceeding may begin. The 

pertinent rule provides in part: 

(a) When discovery is available. (1) Parties may obtain discovery under tiiis 
subpari regarding any matter, not privileged, which is relevant to the subject 
matter involved in a proceeding. . . . 



49 C.F.R. § 1!'4.21(a). 

The Board recently amended its rules of practice to make discovery more freely 

available. Under the old rules, parties could file intenogatories and requesls for admissions 

without prior Board approval, but could oblain olher types of discovery only upon an order of 

the Board. As a result of receni amendments.̂  the rules now simply provide (49 C.F.R. 

§ 1114.21(b)): 

(b) How discovery is obtaiurd. All discovery procedures may be used by 
paraes without filing a petition and obtaining prior Board approval. 

While the Board s rules clearly do not bar discovery in a control proceeding prior to 

the filing of an application, this does not necessarily mean ihat unlimited discovery should be 

permitted before an application is filed. It may be r.ssumed, for purposes of the present 

motion, that discovery regarding the terms and competitive effects of a proposed conttol 

transaction would be premature at any tune before the application is filed. A policy defening 

such discovery until after an application has been filed would safeguard any legitimate interest 

applicants may have in finalizing the terms of their transaction and presenting theh 

affirmative case before being called upon to explain and defend that proposed transaction. 

But such a Board policy, even if it could be gleaned from the Board's mles and 

precedents, would nol bar all pre-application discovery, and certainly would not bar the 

limited discovery CN seeks at this time. CN does nOt now seek discovery regarding the terms 

or effecis of a proposed Conrail merger with CSX, with NS. o vith both of them. Instead, 

CN merely seeks certain basic information regarding Conraii's operations and properties. 

^ Sfifi Ex Parte No. 527. Expedited Procedures for Processing Rail Rate Reasonableness. 
Exemption and Revocation Proceedings, served Oclober 1. 1996. 



Such information is relevant to anx proposed Conrail merger, and can be produced witii littie 

or no burden to Conrail. 

CN has a legitimate need for this limited discovery, moreover, and it would be poor 

policy to delay CN's access to this basic information until a latter stage of the proceeding. 

The proposed breakup of Conrail raises important issues as to the balance of rail competition 

in the eastern United ' tates, and presents what may be the last opportunity to put in place a 

rail structure that will afford balanced competitive rail access to the Northeast trom all 

directions. CN. in order to assure such balanced access, is interested in acquiring ownership 

of and/or trackage rights over certain Conrail lines, and needs basic information on Conraii's 

operations and facilities in order to further develop these proposals. The importance of 

obtaining such information now (subject, of course, to appropriate protective measures) is 

increased by the accelerated handling of railroad merger cases in recent years. At the requesi 

of applicants, the Board already has established expedited procedural schedules in each of the 

first two dockets, anc by moiion daled April 10, 1997, applicants now have requested an even 

more expedited schedule in Finance Docket No. 33388.̂  In addition, as the Board is well 

aware, negotiations between applicants and other parties frequentiy result in settiements that 

determine the shape of a proceeding, even before an application is filed. 

As part of its argument that CN's discovery requests are premature, Conrail suggested 

that an application might never be filed in eiiher of the first two dockets "because of material 

changes in the proposed transaction." Conrail Objections at 1. This was a referenrc. 

^ CN. of course, reserves the right to commeni on the proposed schedule in Finance 
Docket No. 33388. 
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to the receni CSX-NS settiement negotiations, which now have led to the initiation of Finance 

Dockei No. 33388. But this new Notice of Intent, and the dismissal of the earlier dockets (if 

granted), provide no justification for delaying the type of limited discovery CN now seeks. As 

noted above, even though the new transaction will raise new issues to be - • jred by the 

Board and all parties, it nevertheless reflects a continuation of the Conrail merger process that 

began months ago. It would be illogical and unfah to force CN to "start over" simply because 

applicants have switched dockets. More importantiy, CN's discovery requests do nol seek 

information relating to a particular Conrail merger - they yeek only information about 

Conrail, which is relevani lo atty Conrail merger. CN needs ihis information now, so that it 

will be able to respond, witiiin the constraints of even a 365-dâ  procedural schedule, to the 

merger proposal in its final form. 

The wisdom and logic of permitting limiled, pre-application discovery in railroad 

control proceetlings was effectively stated by NS in January, when it sought from Conrail the 

same basic information CN now seeks (plus full traffic tapes, which CN has not requested). 

As NS stated: 

If a third party shows a substantial need foi information from 
applicants who have announced their intention to file a major 
merger application and those applicants can orovide it withoui 
undue burden, there is no basis for construing the discoverv rules 
tp allow applicants to stong>vall the requgst until tficy file the 
application-

NS Letter of January 14. 1997 at 5 (emphasis added). 

^ For this reason, the instant motion to compel properly is filed in Finance Docket No. 
33388. even ihough CN's discovery requests were filed in the earlier dockets. 



There is no Board rule or policy insulating Conrail from such discovery at this stage 

of the proceeding, nor should there be. 

B. rnnrail's Other C-̂ npntl Ohipctinns Are Without Merit 

In addition to arguing that no discovery whatsoever should be permilted until after the 

application has been filed. Cc ail stales 10 otiier "general objections" to CN's discovery 

requests. These general objections lack merit, and can be dealt with summarily. 

Generai Objection 2: Conrail objects to production of documents or information 
subject to the attomey-client privilege. 

General Objection 3: Conrail objects to production of documents or information 
subject to the work product doctrine. 

General Obieciion 4: Conrail objects lo production of documenls prepared in 
conneclion with, or containing information relating to. possible settlement of 
this or any olher matier. 

CN does not disagree tiiat certain documents and information may be beyond tiie reach 

of discovery because they are protected by one or more recognized privileges. However, a 

general objection on tiie basis of any such privilege serves no useful purpose. As discussed 

below, the proper procedure, when a party seeks to invoke a privilege, is to demonstrate that 

the invoked privilege actually applies to the specific documenls or information sought to be 

withheld. 

General Objectior 5: Conrail objects to production of public documents or 
information that is readily available, including but not limited to documents on 
public file at the Surface Tiansportation Board ("STB"), the Securities and 
Exchange Commission, or any other government agency or court, or that have 
appeared in newspapers or olher public media. 
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Hon. Vernon A. WUliams, Secretary"̂  
Surface Transportation Board 
1925 K Street. N.W., Room 700 
Washington, D.C. 20423-0001 
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Jean Piene Ouellet 
Chief Legal Office.- and Corporate 
Se'̂ retary 
C;.nadian National Railway Company 
935 de La Gauchetiere Street West 
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1301 K Street, N.W. 
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Washington, D.C. .'0005 
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Enclosures 
cc: Director David M. Konschnik 

Administrative Law Judge UvenUial 
Counsel for all parties 

L. JoiraT)sborn 
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BEFORETHE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33220 

^ '4A^ 

CSX CORPORATION AND CSX TRANSPORTATION, INC. - CONTROL 
MERGER - CONRAIL INC. AND CONSOLIDATED ^iAIL CORPORATION 

Finance Docket No. 33286 

NORFOLK SOUTHERN CORPORAT.ION AND NORFOLK SOLTiHERN RAILWAY 
COMPANY - CONTROL - CONRAIL, INC. AND CONSOLIDATED RAIL 

CORPORATION 

Finance Dockei No. 33388 

C^X CORPORATION AND CSX TRANSPORTATION. INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY ~ CONTROL 

AND OPERATING LEASES/AGREEMENTS - CONRAIL INC. AND CONSOLIDATED 
RAIL CORPORATION -- TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN 

RAILWAY COMPANY TO CSX TRANSPORTATION, INC. 

CANADIAN NATIONAL RAILWAY COMPANY'S 
MOTION TO COMPEL DISCOVERY RESPONSES BY CONRAIL 

Jean Piene Ouellet 
Chief Legal Officer and Corporate 
Secretary 
Canadian Nalional Railway Company 
935 de La Gauchetiere Street West 
16th Floor 
Montreal, Quebec 
H3B 2M9 
(514) 399-2100 

L. John Osborn 
Douglas E. Rosenlhal 
Gregory Y. Porter 
Sonnenschein Nath & Rosenthal 
1301 K Street, N.W. 
Suite 600 East 
Washington, D.C. 20005 
(202) 408-6351 

Attorneys for: 
CANADIAN NATIONAL RAILWAY COMPANY 

Dated: April 14, 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33220 

CSX CORPORATION AND CSX TRANSPORTATION, INC. - CONTROL AND 
MERGER - CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33286 

NORFOLK SOUTHERN CORPORATION AND NORFOLK SOUTHERN RAILWAY 
COMFANY CONTROL -- CONRAIL, INC. AND CONSOLIDATED RAIL 

CORPORATION 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC., NORFOLK SOUTHERN 
CORPORATION AND NORFOLK SOUTHERN RAILWAY COMPANY - CONTROL 

AND OPER.^TING LEASES/AGREEMENTS - CONRAIL INC. AND CONSOLIDATED 
RAIL CORPORA nON - TRANSFER OF RAILROAD LINE BY NORFOLK SOUTHERN 

RAILWAY COMPANY TO CSX TRANSPORTATION, INC. 

CANADIAN NATIONAL RAILWAY COMPANY'S 
MOTION TO COMPEL DISCOVERY RESPONSES BY CONRAIL 

Pursuant to the Board s Rules of Praclice. 49 C.F.R. 1114.21 et seq . Canadian 

Nalional Railway Company ("CN") hereby moves the Board for an order directing 

Consolidated Rail Corporation ("Conrail ') to respond to CN's Firsl Set of Intenogalories and 



Document Requests.' In keeping with customary prav t'ce, CN respectfully requests that Judge 

Leventhal set the instant motion for hearing on not less than seven (7) days noiice, on April 

21, 1997 or as .soon thereafter as the motion can be heard, with Conraii's response to be due 

no later than one business day before the hearing. 

L BNCKCiROUND 

This motion seeks limited, introductory discovery against Cdirail in connection wilh 

the sale of Conrail to another canier or carriers. CN requires certain basic information 

regarding Conraii's operations and properlies so that CN can develop proposals to acquire 

trackage rightb over, or ownership of. certain Conrail lines, either through negotiations with 

the primary applicants or through requests for coi.f̂ itions to ê imposed on the proposed 

Conrail merger. Prelimin^uy discovery is needed now because, under current merger case 

r);acticc. critical negotiations take place at the beginning of the proceeding, and responsive 

applications, if necessary, must be filed on stringent deadlines. 

On October 14. 1996. CSX Corporation anrt Conrail Inc. entered into an agreemenl for 

CSX to acquire Conrail. On October 18, 1996. CSX and Conrail filed a Notice of Intent to 

file a railroad control application in Finance Docket No. 33220. Soon thereafter, Norfolk 

SovUhern Corporation announced its intention to oppose the CSX-Conrail merger, and to 

pursue an NS-Conrail merger through an inconsistent application. On November 6. 1996, NS 

filed a Notice of Intent to file a railroad control application in Finance Dockei No. 33286. 

' CN recognizes that Finance Docket Nos. 33220. 33286 and 33388 have not been 
formally consolidated. This motion bears a joint caption in order to avoid wasteful 
duplication. This motion is being served on Conrail and on known parties in all three dockets, 
and it is designated as "CN-3" in all three dockets. 



At the request, for the mosl part, of the applicants themselves, the Board thus far has 

issued a total of nine (9) decisions in Finance Dockei No. 33220 and five (5) decisions in 

Finance Docket No. 33286. Proiective orders have been established in both dockets. Waivers 

have been granted with respect to certain information requirements under the Board's 

consolidation rules. Numerous parlies have entered appearances. The Board, after considering 

vigorous comments from many of these parties and from applicants themselve:;, has 

eslablished 365-day procedural schedules in both ouckets. 

Although Finance Dockei Nos. 33220 and 33286 hav̂  been active since last fall, an 

application has not yet been filed in either docket. Instead, on April 10, 1997, CSX, NS and 

Conrail filed a new Noiice of Intent in Finance Docket No. 33388, indicating that they 

propose to file a joint application under which CSX and NS would "carve up" Conrail. 

While this proposed new transaction wil! raise issues quite different from t̂ o.se that had been 

raised by the earlier proposals, as a procedural matter the new proposal reprer̂ nts a 

continuation of the process of breaking up Conrail that began with the initiation of these 

proceedings last fall. 

CN apparemly is the first non-applicant to seek discovery in these proceedings, but 

discovery among the applicants has been underway fcr some time. The process begin with an 

attempt by NS to engage in preliminary, informal discovery against Conrail, througn letters 

dated November 27. 1996 and December 19, 1996. Conrai! declined to produce even 'he 

2 In related developments. CS." and Conrail moved on April 10. 1997 to dismiss Finance 
Docket No. 33220. and NS moved on April 11, 1997 to dismiss Finance Docket No. 332̂ 6̂. 
CN reserves the righi to respond to those motions within the lime allowed under the BoarJs 
rules. 



^ ^ ^ ^ ^ 

rudimentary information soughi by NS. Through a letter-motion dated January 14. 1997, NS 

then moved for an order compelling Conrail to resnond. 

Judge Leventhal heard argument on the NS motion on January 27, 1997. Conrail (with 

suppon from its then-merger-partner CSX) followed a hardline approach, arguing that there 

siiouid be no discovery whatsoever. NS, for its paii, demonstrated lhat the very limited 

information it sought - Conraii's full traffic tapes for 1995, and certaiT basic information as 

to Conraii's operations and facilities as lisied in Altachment 1 to the H ĉember 19, 1996 NS 

letter - unquestionablv is relevant to the proposed sale of Conrail. and could be produced by 

Conrail without undue burden. Judge Leventhal was prepared to rule, but before ruling he 

invited ConraU. NS and CS.X to make a funher atterapt le.JOlve the discovery dispute 

amicably. After a private, off-the-record meeting, they reported that 'hey had reached an 

amicable resolution of the dispute, and NS withdiew its discovery motion subjert to renewing 

it if the agreed upon information was not furnished by February 15, 1997. NS never renewed 

Its motion, and the agreed upon information presumably was furnished. 

By letit r dated February 5, 1997 (Attachment 1 hereto), CN sought informal discovery 

from Conrail. As thc letter indicates. CN a' that point sought to avoid placing any burden 

whatsoever on Coniail by limiting its requests in two ways: (1) CN sought only the so-called 

'Attachment 1 Information NS aheady had requested (but excluding lh; full Conrail uaffic 

tapes sought by NS). and (2) CN sought such in<"ormation onix to extenl it already was 

being produced for NS. This effort to engage in burdenless, informal discovery w:̂ s 

unsuccessful. Conrail never responded in writing, and in telephone conversations its counsel 

was never willing even to discuss the discovery production being made to NS. 



On March 18, 19' CN filed the formal discovery requests (Attachment 2 hereto) that 

art the subjeci of the instanl motion. CN anticipated that Conrail would claim that discovery 

was "premature." For this rea.son, CN limited its requests to the same basic "Attachment 1 

Information" (but not the full Conrail ira^fif tapes) that NS had requested as early as 

December 19, 1996, and CN itself had requested on February 5. 1997.-̂  In other words, CN 

sought only basic information regarding Conraii's operations and properties, and refrained 

from seeking discovery as to the specifics of the proposed Conrail merger. 

By response dated April 2. 1997 ("Conrai! Objections"), Conrai objected tJ each and 

every CN discovery request, and produced m information whatsoever. Despite the fact that 

Conrail apparently has been making informal discovery pioduction to NS .since late January, 

Conrail argues that every facet of CN's limited discovery is premature. Conrail makes other 

"boilerplate" objections to all but one of CN's requests.'* 

II. CONRAIL'S OBJECTIONS .ARE VVITHOUT MERIT, AND CONRAIL SHOULD BE 
DIRECTED TO RESPOND PROMPTLY TO CN S DISCOVERY REQUESTS. 
WHICH SEEK ONLY BASIC INFORMATION REGARDING CONRAIL 

A. ( N's Limited Discovcn Is Nor Prr-mature 

Conraii's princin. o bjection is that discovery allegedly is premature. Conrail argues, 

in effect, that there can be n.. discovery whatsoever in a control proceeding until an 

Obviously, CN could not limit its requests lo information already produced by Conrail 
to NS, .since those parlies refused to divulge the extent of that production. 

Conrail s objections were fikd only in Finance Docket No. 33220, despite the fact that 
CN also soughi discovery in Finance Docket No. 33286. Conrail may argue that it should be 
immune from discovery in Finance Docket No. 33286 because it did not join in the Notice of 
Intent filed i that docket, but Conraii did enter an appearance in that proceeding on 
November 25. 1996, and its staius is that of a party. Having failed even to respond to CN's 
discovery requests in Finance Docket No. 33286, Conrail is in default. 



application has been filed. Conraii's extreme position is wrong, both as a malter of law and 

as a matter of Board policy. 

First, there can be no doubt that the Board has jurisdiclion lo order discovery, and that 

this jurisdiction has been vested in Judge Leventhal. Nor can there be any doubt lhat there are 

pending Board proceedings involving the proposed merger of Conrail with either CSX or NS, 

cr both. As previously indicated, Noiices of Intent initialing the first two proceedings were 

filed in October and November of last year. In both proceedings, protective orders have been 

entered, numerous parties have entered appea-ances, and procedural schedules have been 

adopted. As most pertinent lo discovery, the Board has assigned bolh proceedings to Judge 

Leventhal "for handling of all discovery matters and initial resolution of all discovery 

disputes'". Finance Dockei No. 33220. Decision No. 4, served December 19, 1996; 

Finance Docket No. 33286. Decision No. 3, served December 19, 1996. 

Second, the Board's policy is to favor the prompt and inexpensive determination of 

issues, and its Rules of P.-actice and discovery rules are patterned afier the Federal Rules of 

Evidence and the Federal Rules of Civil Procedure. The Board's rules are to be construed 

liberally: 

The rules will be construed liberally to secure jusl, 
speedy and inexpensive determination of the issues presented. 

49 C.F.R. § 1100.2. The Board's rules permit discovery at any time in a railroad control 

proceeding, and contain no limitation on when discovery in a proceeding may begin. The 

pertinen' rule provides in part: 

(a) When discovers- is c '̂oilahle. (1) Parties may obtain discovery under t^is 
subpart regarding any mattei, rrivileged, which is relevam to the subject 
matier involved in a proceeding. . . . 



49 C.F.R. § 1114.21(a). 

The Board recenlly amended its rules of practice to make discovery more freely 

available. Under the old rules, parties could fiie intenogatories and requesls for admissions 

without prior Board approval, but could oblain oiher types of discovery only upon an order of 

the Board. As a lesult of recent amendments,̂  the rules now simply provide (̂ 9 C.F.R. 

§ 1114.21(b)): 

(b) How discovery is obtained. All di.scoveiy procedures may be used by 
parties without filing a petition and obtaining prior Board approval. 

While the Board s rules clearly do not bar discovery in a control proceeding prior to 

the filing of an application, this does not necessarily mean that unlimited discovery should be 

permilted before an application is filed it may be assumed, for purposes of the present 

motion, that discovery regarding the terms and competitive effects of a pioposed cor.L-il 

transaction would be premature al any time before the application is filed. A policy deferring 

such discovery unlil after an application has been filed would safeguard any legitimate interest 

applicants may have in finalizing the terms of their iransaction and presenting their 

affirmative case before being called upon to explain and defend that proposed transaction. 

But such a Board policy, even if it could be gkaned from the Board's mies and 

precedents, wouid not bar all pre-application discovery, and certainly would not bar the 

limited discovery CN seeks at this time. CN does nsl now seek discovery regarding the terms 

or effects of a pioposed Conrail merger with CSX. with NS. or with bolh of them. Instead. 

CN merely seek;: certain basic information regarding Conraii's operations and properties. 

^ ^ Ex Parte No. 527, Expedited Procedures for Pm r̂̂ jf̂ 'ng R̂ '̂' ^^^^ Rs aspnablgnggg, 
Exemption and Revocu.ion Proceedings, served October 1, 1996. 



Such information is relevant to aox proposed Conrail merger, and can be produced with little 

or no burden to Conrail. 

CN has a legitimate need for this Umited discovery, moreover, and il would be poor 

policy to delay CN's access to this basic information until a latter stage of the proceeding. 

The proposed breakup of Conrail raises important issues as to tne balance of rail competition 

in the eastern United States, and presents what mty be the last opporlunily to put in nlace a 

rail structure that will afford balanced competitive rail access to the Northeast from all 

directions. CN. in order to assure such balanced access, is interested in acquiring ownership 

of and/or irackage rights over certain Conrail lines, and needs basic informaiion on Conraii's 

operations and facilities in order to further develop these proposals. The imporunce of 

obtaining such information now (subject, of course, to appropriate protective measures) is 

increased by the accelerated handling of railroad merj er cases in recent years. At the requesi 

of applicants, the Board already has established expeo'ted procedural schedules in each of the 

first two dockets, and by motion dated April 10, 1997, applicants now have requested an even 

more expedited .schedule in Finance Docket No. 33388.̂  In addition, as the Board is well 

aware, negotiations between applicants and other p,. ties frequenlly resull in settlements lh'»t 

determine the shape of a proceeding, even before an application is filed. 

As part of its argument that CN's discovery requests are prematare, Conrail suggested 

that an applicarion might never be filed in either of the first two dockets "because of material 

changes in the proposed transa. 'ion." Conrail Objections at 1. This was a reference 

^ CN. of course, reserves the righi to commeni on the proposed schedule in Finance 
Docket No. 33388. 
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to the recent CSX-NS settlement negotiations, which now have led lo the initiation of Finance 

Docket No. 33388. But this new Notice of Intent, and the dismi"-^! ô  the earlier dockets (if 

granted), provide no justification for delaying the type of limiled discovery CN now seeks. As 

noted above, even thoagh the new transaction will raise new issues to be considered by the 

Board and all parties, it nevertheless reflects a continuation of the Conrail merger process that 

began months ago. It would be illogical and unfair lo force CN to "start over" simply because 

applicants have switched dockets.̂  More imponaiuly, '7N's discovery requests do not seek 

information relating to a particular Co" ' merger - they seek only information awut 

Conrail, which is relevant to any Conrail merger. CN needs this information now, so lhat it 

will be able to respond, within the constraints of even a 365-day procedural schedule, to the 

merger proposal in its final form. 

The wisdom and logic of permitting limited, pre application discovery in railroad 

conu'ol proceedings was effectively stated by NS in January, when it .sought from Conrail the 

same basic infomation CN now seeks vj..̂ s full f affic tapes, which CN has not recjuested). 

As NS Slated: 

If a third party shows a substantial need for information from 
applicants who have announced their intention to file a major 
merger application and those applicants can provide it withoui 
undue burden, there is no basis for construimi the discovery rules 
to allow applicams to stonpw.-̂ ll the request until they file the 
applifatipn. 

NS Letter of Januaiy 14. 1997 ai 5 (emphasis added). 

^ For this reason, the instant motion to compel properiy is filed in Finance Dockei No. 
33388, even though CV's di.scovery requests were filed in the earlier dockets. 



There is no Board rule or policy insulating Conrail from such discovery at tiiis stage 

of the proceeding, nor should there be. 

B. Conn :\'- Other General Ohiections Are Withom Merit 

In addition to arguing that no discovery whatsoever should be permitted unlil after the 

application has been filed, Conrail states 10 olher "general objections" to CN's discovery 

requests. These general objections lack merit, and can be dealt with summarily. 

General Obiection 2: Conrail objects to production of documents or infoimation 
subject to the attorney-client privilege. 

General Objection 3: Conrail objects to production of documenls or information 
subject to the work product doctrine. 

General Obiection 4: Conrail objects to production of documents prepared in 
connection with, or containing information relating lo, possible settlement of 
chis or any other matter. 

CN does not disagree that certain documenls and information may be beyond the reach 

of discovery because lhey are protected by one or more recognized privileges. However, a 

genera! objection on the ba.sis of any such privilege serves no useful purpose. As discussed 

below, the proper procedure, when a party seeks to invoke a privilege, is to demonslrate that 

the invoked privilege actually applies to the specific documents or information sought to be 

withheld. 

General Obiection 5: Conrail objects to production of public documents or 
information that is readily available, including but not limited to documents on 
public file at the Surface Transportation Board ("STB"), the Securities and 
Exchange Commission, or any other government agency o. courl, or that have 
appeared in newspapers or other public media. 
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Conrail should indicate which, if any, requested documenls or information are publicly 

available, and should direci CN lo the public source whenever such source is not readily 

apparent. 

r.pnpr̂ nl Objection 6: Conrail objects lo the extenl lhat the requesls seek 
documents containing confidential or sensitive commercial informaiion, 
including informauon subjeci to disclosure restrictions i-nposed in other 
proceedings or by conlractual obligation to third parties, and that is of 
insufficient materiality to wanant produciion here even under a protective 
order. 

Protective orders routinely are used in Board proceeaings to permit the production in 

di.scovery of covifidential information. Reading this objection mosl charitably, Conrail 

apparently does not dispute the effectiveness of protective orders generally, but only when 

applied to confidential inrormaiion of " insufficient materiality." As sta'.u aai'iei, u' der the 

Board"s rules discovery is permitted as to "any matter, not privileg d, which is rele/ant lo the 

subject matter involved in a proceeding " 49 C.F.R. § 1114.21. L Conrail h'.s objections 

based on relevance, it should make them : s o specific discovery requests. 

General Objection 7: Conrail objects to any requesi seeking documenls crealed 
or intorniation from before January 1, 1995. 

Conrail does not explain the basis for this general objection, and the objection is 

unjustifiable. Although applicants have stated that they will use the year 1995 for purposes of 

their impact analyses to be filed in the application, this fact alone provides no basis for 

barring all discovery of prior years. Under certain circumstances, discovery of documents 

created many years ago might be objectionable on the ground of undue burden or relevance, 

but this provides no basis for a general prohibition against discovery ofall documents more 

than two years old. Such a limitation on discovery would be particularly inappropriate in the 
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'case of a merger involving Comail, since Conrail is the product of unique evenis over the 

past two decades, .some of which undoubtedly are highly relevant to the public interest issues 

raised by a proposed Conrail merger. In any event, the validity of any time-based baaier to 

discovery nee.l not be determined now, since the only CN request that seeks documents 

prepared prior to January 1, 1995 is No. 23, which seeks all Amtrak. passenger and joint 

facility agreemenls to which Conrail is a party. While a response that excludes all pre-1995 

documenls clearly would be inadequate, CN is willing to discuss with Conrail a reasonaole 

time limit for documents within the scope of this request. 

General Objection 8: Conrail objects to Instructions A-J to the exient they seek 
to impose requirements that exceed those specified in the STB's discovery 
rules. 

This general objection is inappropriate, and enoneously assumes that the Board's rules 

articulate all reasonable requirements for responding to legitimate discovery requests. If 

Conrail has specific objections to, or seeks clarliication of, any particular Instruction, CN will 

be willing to discuss that instruction with Conrail. 

General Objection 9: Conrail objects to Instruction B of the v̂juests to the 
extent it requests detailed information regarding otherwise responsive 
documents that fall within the .scope of a privilege. Such detailed information 
is not necessary, ;!iiu is unreasonably burdensome to provide. Such '-formation 
was not required or provided in the mosl recent major control case, and no 
showing has been made here to warrant different ireatment. 

This general objection apparently seeks to permit Conrail to invoke privileges at its 

pleasure, with no accountability to the discovering party or to the Board. This is nol the law. 

A party asserting a privilege bears the burden of providing a log or olher information 

sufficient to show that the disputed materials are indeed within the scope of the privilege. S££ 

Wright, Miller and Marcus, Federal Practice and Procedure: CivU § 2016.1. 
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General Objection 10: Conrail objects to the requests to the extent they seek 
production of execuied written agreements beiween Conrail and CN, or 
agreements to which CN is a party. 

If a document within the scope of CN's requests is an executed written agreemenl 

belween Conrail and CN, or an agreement to which CN is ^ party. Conrail should identify the 

document, but need not produce it. 

General Objection 11: Conrail objects to tlie requests to the extent they seek 
documents or information in a form not maintained by Conrail in the regular 
course of business or not readily available in the form requesied by CN. on the 
ground that such documents or infermation could only be developed, if at all, 
through unduly burden.sume and oppressive special studies, which are not 
ordinarily required and which Conrail objects lo performing. 

This general objection to dî cuvciy lequesis requiring "special studies" is meaningless 

unless made as to a specific discovery request, as Conrail does elsewhere in its response. 

C. Conraii's "Additional Obieclions lo Specific Reauests" 
Are Deficient .md Unfounded 

Conrail. after listing necriy a dozen general objections to CN's discovery, finally 

purports to articulate objections to specific CN discovery requests. But Conrail does nol really 

raise specific objections. Instead, Conrail mere'v applies a few "Addition Objections"' to 

groups of discovery requests, without specifically addressing the merits of most of the 

requests. In broad-brush fashion. CN deploys the ume-worn phrases of a party opposing 

discovery - "unduly vague." "burden.some," "overbroad," "requiring .special siudies" -- but 

Conrail makes no effort whatsoever to explain w|iy any specific CN requesi is deserving of 

such a label. 

Given that CN is '•e juesting only the most basic informaiion as to Conraii's operations 

and properties, it perhaps is not .surprising that Conrail has made no attempt to explain its 
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objections. What could possibly be "vague" or "burdensome" or "overbroad," for example, 

about CN's requests for maps (Requesi Nos. 1, 2 and 12). track charts (Request No. 18), slow 

order repons (Request No. 19), and current organizational charts (Request No. 22)? Why 

would il be "burdensome" for Conrail to produce ils emply car movemeni file (Requesi No. 

7), its existing reports evalualing its defened locomotive and freighi car mainienance (Request 

No. 15), its existing reports assessing its defened track maintenance (Requesi No. 21), or 

available information regarding its existing and planned double-slack cleared routes (Reque.st 

No. 20)? As to Amtrak, passenger and joint facility agreements (Request No. 23), why would 

production be "burdensome" (keeping in mind lhat CN is prepared to discuss a reasonable 

cutoff date for agreements wuhin the scope of this request)'? 

As to eleven of CN"s discovery requests (Request Nos. 2, 3, 8, 9, 10, 11, 13, 14, It), 

17 and 24), Conrail claims - again without explanation - that responding to the requesi 

would require a "special study." While there are limits on the extent to which a party 

responding to discovery will be required to perform "special studies," Conraii's wholesale use 

of this objection is .suspicious on its face, and is frivolous when the substance of the CN 

requests is consiilered. Does Conrail not. like all major railroads, keep a record of the annual 

gross ton miles handled on its various line segments (Request No. 2)? Doesn't Conrail know 

its average daily train movements by line segment (Request No. 3)? The same quesiions could 

be asked as to the other CN requesls as to which Conrail has raised the "special study" 

objection. These requests call for information that railroads keep in ordinary course of 

business, and Conraii's "special study" objections can be given no credence. 
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Conrail di.sputes the relevance all but two of CN's discovery requesls (Request .Nos. 4 

and 6). but never explains why it believes the requesied information is not relevant It should 

be obvious that, in connection wilh a proposed merger of Conrail, basic information as to the 

nalure of Conraii's operations and facilities is highly relevani and, at the very leasl, is 

reasonably calculated to lead to the discovery of admissible evidence. Such information is 

relevant to any party seeking to understand the Conrail system. The information is especially 

relevant for CN, which is interested in acquiring ownership of, or irackage righis over, various 

parts of the Conrail system in order to provide balanced rail competition for traffic moving to 

and from the Northeast. 

Finally, as to CN's request for Conraii's operaling employee timetables, Conrail raises 

an additional objection based on the fact that the Board has requested that 10 copies be 

submitted to the agency when the application is filed. Conrail does not claim lhat the 

timetables are unavailable, or inelevant, or that producing them would be "burdensome," or 

that the request for them is "vague." Conrail simply wants CN to wait because the Board has 

nol asked that they be produced yet. If Conraii's reasoning were canied to ils logical extreme, 

no party could ever obtain discovery unless the Board alreaay had -equested the same 

information. This clearly i'. nol the approach to discovery contemplated by the Board's rules, 

and Conrail has staled lo valid basis for withholding production. 

CN sought in good faith to engtge Conrail in informal discovery on lerms lhat would 

have impo.sed no burden whatsoever on Conrail. This effort was rebuffed. CN then submitted 

formal discovery requests that replicate (with the exception of full traffic tapes) the NS 
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requests that were the .subject of a di'covery hearing in January, and were resolved ihrough 

negotiaiions just as Judge Leventhal was about to r.le. In response, Conrail has thrown up 

blanket objections to everv CN request, and has produced nol a single document or bit of 

information. Conrail has "stonewalled" even though CN's discovery requests seek only the 

most basic information regarding Conraii's system, and altogether avoid any demand for 

informaiion regarding the terms and effects of the proposed Conrail merger. 

CN respectfully requests that this motion be brought on for hearing at the earliest 

opportunity, on not less il.an seven (7) days notice. Specifically, CN requests lhat a hearing 

be scheduled for April 21. 1997, or as soon thp-̂ âfter as Judge Leventhal's schedule permils, 

and that any Conrail response be due no later than one business day before the hearing. It is 

clear thai Conrail has no intention of producing any documents or information in discovery 

unless and until ordered to do so. Moreover, a prompt hearing will not prejudice Conrail, 

since the subslance of CN"s requests has been before Conrail since mid-December of last year, 

when NS requested essentially the same information. 
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Respectfully submitted. 

Jean Piene Ouellet 
Chief Legal Officer and Corporate 
Secretary 
Canadian National Railway Company 
935 de La Gauchetiere Street West 
16lh Floor 
Monlreal, Quebec 
H3B 2M9 
(514) 399-2100 

L. John Osborn 
Douglas E Rosenlhal 
Gregory Y. Porter 
Sonnenschein Nath & Rosenthal 
1301 K Streei, N.W. 
Suite 600 East 
Washington, D.C. 20005 
(202) 408-6351 

Aitorneys for: 
CANADIAN NATIONAL RAILWAY COMPANY 

Dated: April 14, 1997 

Certificate of Service 

The undersigned hereby certifies ihat on this Mlh day of April, 1997, he served a true 

copy of the foregoing on counsel for all known parties by first-class mail, postage prepaid. 

L. John Osborn 
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ATTACHMENT 1 

CHICAGO 

LOS A N G E L E S 

NEW VORK 

SAN FRANCISCO 

ST LUUlS 

SONNENSCHEIN NATH & ROSENTHAL 

1301 K STREET NW 

SUITE 600 EAST TOWER 

WASHINGTON DC 20005 

February 5, 1997 

1202) 408-6«00 

FACSIMILE 

(202) 408-6399 

DIRECT LiNf" 

(202) 408-6351 

Bv Fax and U.S. Mail 
Paul A. Cunningham. Esq. 
Harkins Cunningham 
Suite 600 
1300 I9th otreet, N.W. 
Washincton. D.C. 20036 

Re: Finance Docket No. 33220. CSX Corporation and CSX Transportation. Inc. --
Control and Merger -- Conrail. Inc. and Consolidated Rail Corporation 

Finance Docket No. 33286, Norfolk Southern Corporation and Norfolk 
Southern Railwav Companv - Control - Conrail. Inc. and Consolidated Rail 

Cgrrnrat'Qn 

Dear Paul: 

I am wriling on behalf of Canadian National Railway Compa:iy to request informally 
that Conrail produce certain information that CN needs in connection with the poi..ntial 
merger of Conrail with either CSX or NS. CN is fvaming these requesls so lhat they will 
place no burden on Conrail. 

Specifically, CN requests that Conrail produce copies of the information listed on 
Attachment 1 of Dick Allen's December 19, 1996 letter to you, in the same form and to the 
same extent that such inforrnation is furnished to NS pursuant to the negotiations (and any 
continuation thereof) ihat began auring the hearing before Judge Leventhal on January 27, 
1997. For convenience, a copy of Attachmedt 1 is attached to this letier. We ask lhat Conrail 
immediately produce those poruons of the .Attachment 1 information that already have been 
produced lo NS. and provide CN with copies of any remaining informauon on the same 
date(s) as it is produced to NS. 

As you can see, CN is requesting only information lhat Comail already has agreed to 
produce to NS. foUoning the comments of Judge Leventhal at the January 27 hearing. Since 
C.N was not a parly to the CSX-NS-Conrail off-the-record discussions. I will rely on you to 
replicate the production Conrail has agreed to make to NS. If you feel fo. any reason that this 
CN request should be tailored or clarified in any way, ! will be pleased to discuss that with 
you. CN has no de'ire to ^̂ '̂ice any unnecessary burden on you or on Conrail at this point, 
and we believe that limiting our request to the .scope of your Attachment 1 production to NS 
will avoid any such burden. 



Paul A. Cunningham, Esq. 
February 5, 1997 
Page 2 

CN recognizes the need to preserve the confidentiaiily of information exchanged 
pursuant to this informal request, and we agree lhat the persons having access will execuie 
appropriate confidentiality agreements. 

CN has a very ..trong interest in tiie outcome of the cunent merger discussions. As 
you may know, CN not only is looking closely at ways in which it can protect ils inlerests 
(and those of its customers) from the adverse effects of eiiher a CSX/Conrail or an 
NS/Conrail merger, but also is examining ways in which CN can play a constmctive role in 
the implemenlalion of either of these potential mergers. For both of these purposes, CN needs 
the above information as soon as possible. We hope lhal we can have Conraii's cooperation in 
this regard, on an informal basis. If, however, Conrail is not willing to provide this 
informat.on informally, I ask that you advise me promptly so that we can make a formal 
request. 

I will give you a call to discuss this requesi, and I look forward to lalking with you. 

Sincerely yours. 

L. Jfimn Osborn 

Enclosure 
cc: Richard A. Allen. Esq. 

Dennis G. Lyons. Esq. 



ATTACHMTNgM 

Information Requested from r^n.~.n hy yjc; 

Transport;̂ lir>n fnfnrrT.-.. inj. 

U>cal Teminal Maps (b«h a. ,nu.rf raph or similar <taca/g,̂ h n i« a.d prinlcO n,ap cop.es) 

^Z"^ f Z ' ° ' " - l - v e - 1,05 in „„p 

Average dajly Lram movements by line segment 

Most recent sysiem diagram map 

I Z ' T c u ^ ^ r ' " " " " ^ "^ ' ^ ""'^""e of uacks aiong 

Operating employee timetables - 3 sets 

Empty car movemem file, for 1995 

.escnp„o„s o. all ,oc^ .....cc ,„clud.„g , y , i ^ assignmem done by each crew 

LISI of unit train movements 

L.S. and dcscr,p„ons of all yard enf.nr ass.f nmcn.s, by terminal or yard 

o f r r i ; . ! f . 'erpf ° - ° - ^-i^Suishing be,ween craf.. 

A current set of ZTS maps 

Description of all crrw riittn^K -i 
creu ,o: a . . Z J Z T m T J : ! " " " " " " " of 

F^uipmpnt 

L-o™„ve ,os,er. by number, bu.ld da,e. n.anufacurer. HP, f.el cap, service s,„us 



wm 
Locomouve maintenance histones. system computer records, last unit overhaul or rebuild (5 
yr., or million mile rebuild equivalent by Conraii's definition), availability and reliability 
data 

Management reports in possession or conu-ol of the engineering depi.imeni. for penod 
January 1, 1995 to present, tiiat evaluate defened locomotive and freight car maintenance 

General descnption of al! shop, by lcx:.auon. including size, capacity. 1995 output and list of 
major shop equipmenl 

Average locomotive fleet age 

Wavs and Structures 

Current uack chans/data and/or other documents she • ̂ ng zt least the following data by line 
se£meni: •' segmeni: 

Rail weight, type. CWR or conventional instaJlation date. 
Tie installation dates 
Surfacing intervals 

Curvature, grade and authonzed speeds 

Cumulative tonnage on rail 

Cunent slow order repons 

Summary of double-suck cleared routes, and plans or studies for clearance improvement of 
Pattenburg Tunnel to handle domestic double-suck u-affic 

Management reports or studies .n possession or control of the engineering departmem. for 
pcnod January 1. 1995 to prcscnl. assessing possible defened track maintenance, including 
mam track, siding and y\iti " 

General 

Cunent organization charts for all functions 

Amirak. passenger and joint facility agreements 

Environm^nxaJ 

Base line data showing truck uaffic counts to and from all mtermodal and automouve 
I2C111 tics 
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Attorneys for: 
CANADIAN NATIONAL RAILWAY COMPANY 

Dated: March 18, 1997 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33220 

CSX CORPORATION AND CSX TRANSPORTATION. INC. - CONTROL AND 
MERGER - CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33286 

NORFOLK SOUTHERN CORPORATION AND NORFOLK SOUTHERh? RAILWAY 
COMPANY - CONTROL - CONRAIL, INC. AND CONSOLIDATED RAIL 

CORPORATION 

CANADIAN NATIONAL RAILWAY COMPANY'S 
FIRST SET OF INTERROGATORIES AND DOCUMFJ^ REQUESTS TO CONRAIL 

Pursuant to the Board's Rules of Practice, 49 C.F.R. 1114.21 et seq., Canadian 

National Railway Company ("CN") hereby submits its First S^i of Interrogatories and 

Document Requests to Consolidated Rail Corporation ("Conrail").^ 

L INSTRUCTIONS 

A. To the extent tliat Conrail considers any of the following interrogatories or 

document requests objectionable, respond to each part thereof that is not objecticnable. 

^ CN recognizes that Finance Docket Nos. 3322U and 33286 have not been fonnally 
consoliiiated. This discovery request is being served on Conrail and on known parties in both 
dockets. It bears a joint caption in drder to avoid wasteful duplication, and it is designated as 
"CN-2" in both Finance Docket No. 33220 and Finance Docket No. 33286. 



Separately identify that part of the interrogator}- or document request that Conrail fmds 

objectionable, and state the grourids for each such objection. 

B. If Conrail objects to any interrogatory or documem request on the ground that 

it seeks information or documents protected by a privilege, identify which pnvilege is 

claimed, state the specific factual and legal basis for such claim of privilege, provide 

information sufficient to permit an independent detemiination as to the applicability of the 

privilege (including tlie date and subject matter of the document, and the names and positions 

of all recipients of the document), and answer any remaining part of the interrogatory or 

document request for which such objection is not made. 

C. References to tbe plural shall include the singular and vice versa. Terms such 

as "and," "or," and "including " shall be construed in an inclusive manner, in the disjunctiv or 

conjunrtive as necessary-, in order to bring within the scope of each interrogatory or document 

request all information that might otherwise be construed as outside the scope of the request. 

D. All documents should be produced or made available for inspection in the form 

in which they are retained in tlie usual course of business if the documents are in a file, 

the file containing the documents should be produced), unless otherwise agreed by Conrail 

and CN. 

E. ff a responsive document was, but is no lotiy^i, in Conraii's possessicn, custody 

or control, describe what disposition was made of it. 

F. Please organize or number the documents produced in such a manner that CN 

may readily determine which documents are being produced in response to each specific 



request. If no document is being produced in response to any specific request, please so 

indicate in the response. 

G. Unless specified otherwise in a particular interrogatory or document request, 

these discovery requests seek information and documents for the year 1995. Further, these 

discovery requests are deemed to be continuing in nature so that if at any time during the 

course of this proceeding Conraii discovers information or documents that are within the 

scope of these discovery requests, it shall supplemeni its responses within ten (10) days. 

H. if exact data cannot be supp'i<;d in an.swcring any interrogatory o: document 

request mat calls for a numerical response, Conrail shouid provide its best estimate of the data 

called for, indicate that it has done so by the notation "(est.)" in conjunction with the 

response, and describe the basis upon which the estimate was made. 

I . If Conrail cannot an.swer any part of any intenogatory or document request in 

full, aftt' exercising due diligence to sscure the information to do so, Corirail should so state 

and ans\ :̂ r to the extent possible, specifying its inability to answer the remainder and stating 

whatever i.̂ iormation or knowledge it has with respect to each unanswered part. 

J. If Conrail believes thr: any of intenogatory or document request is unclear, 

counsel for Conrail is requested to immediately contact counsel for CN, so that any 

appropriate clarificalion can be made. 

K. Conrail should respond to these intenogatories and document requests on or 

before fifteen (15) days from the date hereof. 



I I . I N T K R R ( ) ( ; A T 0 K 1 F S A N D nOCIIMFNT RF.nUF.STS 

1. Produce iocal terminai maps (both as intergraph or similar daui/graph files and 

printed map copies) for the Conrail system. 

2. Provide the annual gross tons handled by Conrail line segment, in map and 

tabular form. 

3. Provide Conraii's average daily train movements by line segment. 

4. Produce Conraii's most recent system diagram map. 

5. Produced detailed Conrail system maps, including special maps indicating 

number of tracks along given routes. 

6. Produce Conraii's operating employee timetables (3 sets). 

7. Produce Conraii's empty car movement file. 

8. Identify and describe (including the typical assignment done by each crew) all 

local train .service cunently provided by Conrail. 

9. Produce a list of Conrail unit train movements. 

10. List and describe all Conrail yard engine assignments, by terminal or yard. 

11. Provide a count of all Conrail employees, by craft, department, and location, 

distinguishing between craft, officer and exempt. 

12. Produce a cunent set of Conrail ZTS maps. 

13. Describe all Conrail crew districts, including identification of home terminals, 

and provide the number of crew runs for a representative 1995 month. 

14. For each locomotive in Conraii's fleet, identify and describe such locomotive's 

number, build date, manufacturer, horsepower, fuel capacity, service status, maintenance 



history, last unit overhaul or rebuild (5 year or million mile rebuild equivalent by Conraii's 

definition), availabilily and reliability. 

15. Produce all management reports or studies, for the period January 1, 1995 to 

present, that evaluate Conraii's defened locomotive and freight car maintenance. 

16. Describe all Conrail maintenance or repair shops by location, including size, 

capacity, 1995 output and list of major shop equipment. 

17. Provide the average age of Comail's locomotive fleet. 

18. Produce cunent Conrail track charts/data and/or other documents showing at 

least the following data by line segment: 

(a) Rail weight, type, CWR or conventional installation date. 

(b) Tie install uion dates. 

(c) Surfacing intervals. 

(d) Curvature, grade and authorized speeds. 

(e) Cumulative tonnage on rail. 

19. Produce cunent Comail slow order reports. 

20. Describe Conraii's double-stack cleared routes, and produce all pla'-'- or studies 

for clearance improvement of Pattenburg Tunnel to handle domestic double-stack traffic. 

21. Produce all Conrail management reports or studies, for the period January 1, 

1995 to present, assessing actual or possible defened track maintenance, including main track, 

siding and yard. 

22. Produce cunent Conrail organization charts for all functions. 



a party. 

facilities. 

M P 

23. Produce all Amtrak, passenger and joint facility agreements to which Conrail is 

24. Provide u-uck traffic counts to and from all Comail intermodal and automotive 

Jean Piene Ouellet 
Chief Legal Officer and Corporate 
Secretary 
Canadian Nalional Railway Company 
935 de La Gauchetiere Su-eet West 
16th Floor 
Montreal, Quebec 
H3B 2M9 
(514) 399-2100 

Respectfully submitted, 

L. John Osborn 
Douglas E. Rosenthal 
Gregory Y. Porter 
Sonnenschein Nath & Rosenthal 
1301 K Street, N.W. 
Suite 600 East 
Washington, D.C. 20005 
(202) 408-6351 

Attorneys for: 
CANADIAN NATIONAL RAILWAY COMPANY 

Dated: March 18, 1997 

Certificate of Service 

The undersigned hereby certifies that on this 18th day of March, i997, he served a 

true copy of the foregoing on counsel for ali known parties by fust-class mail, postage 

prepaid. 


