
[ STB FD-3338& 6-16-98 I ID-188603 



Co 
-•2 
ENTERED 

THOMAS M. A t ^ M U p g ^ S O C r O H t y 

L-F' c. F R A N E Y 

J O H N 1). H K V T N ^ K 

K E I T H 

B R Y I 

B R I A N L . T R O I A N O 

RoBEHT A . W I M B I S H Part of 
Publlc Record 

.THG oBK,..juN 16 1993 
Yi-K. R I T A . J B u u v i 

L.AW Orrn'Ks 

R E A , CROSS & AUCHINCIX)SS 
SU.TK 5 7 0 

1 7 0 7 L S T R X E T . N . W . 

W A S H I N G T O N . D . C . 2 0 0 3 6 

(202) 785-3700 

F A C S I M I U C I (802) 6 5 0 - 4 9 3 4 

June 16, 1998 

Hon. Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 "K" Street, N.W. 
Washington, D.C. 20423-0001 

RB: STB Finance Docket No. 3 3388, CSX Corl^ordtion and CSX 
Transportation. Inc.. Norfolk Southern Corporation and 
Norfolk Southern Railway Companv -- Control and 
operating Leases/Agreements -- Conrail. Inc. and 
Consolidated R a i l Corporation 

WYANDOT - 6 

MOTION TO STRIKE, AND RSQUSSTS FOR 
RECONSIDERATION AND CLARIFICATION 

OF WYANDOT DOLOMITE, INC. 

Dear Secretary Williams: 

I n connection w i t h the Board's approval of the subject 
CSX-NS-Conrail transaction, Wyandot Dolomite, Inc. ("Wyandot") 
hereby requests t t .»t the Board reconsider and c l a r i f y the 
p r o t e c t i v e conditions i t has at least i n i t i a l l y elected t o impose 
i n favor of aggregate shippers such as Wyandot. A d d i t i o n a l l y , 
f o r the reasons set f o r t h below, Wyandot requests t h a t a l l 
evidence and argument presented by the Primary Applicants i n 
connection w i t h c e r t a i n settlement agreements entered i n t o and/or 
offered t o the aggregate shipper p a r t i e s be s t r i c k e n from the 
a d m i n i s t r a t i v e record. Wyandot requests such a d r a i n i s t r a t i v e 
action because the Board has apparently (and i n a p p r o p r i a t e l y ) 
embraced a settlement o f f e r e d by Primary Applicants and r e j e c t e d 
by Wyandot, and because the p r o t e c t i v e r e l i e f generally o u t l i n e d 
by the Board's s t a f f does not appear t o provide the s o r t o: 
pro t e c t i o n t h a t the Board intended f o r aggregate shippers such as 
Wyandot. 

The record w i l l r e f l e c t that Wyandot requested t h a t the 
Board impose a trackage r i g h t s o b l i g a t i o n upon Norfolk Southem, 
whicn would e f f e c t i v e l y r e p l i c a t e the l e v e l of s i n g l e c a r r i e r 
r a i l s e r v ice t h a t Wyandot enjoys today. I t has evideavored t o 
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make clear that i t s requested r e l i e f would serve to protect the 
status quo, and would preserve competitior within the Ohio 
aggregate market area. I t appears that the condition recommended 
to the Board on June 8th would f a l l far short of such protection 
-- as i t i s predicated upon an arrangement that r e s t r i c t s single-
carrier access for a limited duration to only those customers now 
on Conrail with which Wyandot currently has contracts.* Since 
he basis for the s t a f f ' s recommendation i s a document that 
became ( i f i t ever properly did) a part of the administrative 
record only after the closing arguments, the Board's intended 
actions, as Wyandot currently construes them, are manifestly 
unfair. 

> BACKGROmn) 

During the course of t h i s proceeding, three Ohio-based 
aggregate and limestone producers sought protective r e l i e f to 
ameliorate the adverse impacts of becoming " l - t o - 2 " shippers.^ 
These three companies -- Wyandot, National Lime & Stone Company 
("National"), and Martin Marietta ("Martin") separately sought 
conditions that would ensure that each continued to enjoy single-
carrier access to the same markets they serve today via Conrail ~ 
- r.arkets to which each stood to .loose competitive access absent 
Board-imposed r e l i e f . ' On June 3rd, Martin (evidently lacking 
confidence that t h ^ Board wou3d adopt suitable protective r e l i e f ) 

* Additionally, the protective condrtions recommended by 
the Board's staff could result i n other serious unit t r a i n 
r e s t r i c t i o n s not currently i n place. 

^ Because of the economics of the aggregate industry, and 
as Wyandot has established i n e a r l i e r f i l i n g s , the harms of 
becoming a "l - t o - 2 " shipper are uniquely severe to such e n t i t i e s 
as Wyandot. 

' The "markets" i n question involve much more than merely 
those custoraers to which each of these three shippers have 
existing contracts. With respect to Wyandot, i t s direct access 
to Conrail affords i t access to large- portions of eastem Ohic, 
where Wyandot today has the a b i l i t y co conpete for the business 
of many other potential aggregate purchasers. The demonstrated 
loss of single-carrier service that w i l l result frora t h i s 
transaction (unless properly remedied) would not only deprive 
Wyandot of direct access to i t s existing custo'ners on Conrail 
t e r r i t o r y , but i t also deprives Wyandot of much i t s a b i l i t y to 
compete for other customers i n the relevant Conrail-served 
region. 
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elected to set t l e i t s dispute with the Priraary Applicants 
andwithdrew from the proceed:-ng. Wyandot's own records r e f l e c t 
that, at the time Martin n o t i f i e d the Board of i t s withdrawal, no 
party had submitted for the record the actual settleraent 
agreement forged between Martin and the Priraary' Applicants. At 
about the same time that Martin withdrew from t h i s proceeding, 
Wyandot and National received settleraent offers from the Priraary 
Applicants tha*- were similar i n nature to that accepted by 
Martin, but these two shippers recognized that they would not be 
made whole by the Primary Applicants' offers and declined to 
set t l e . 

Rebuffed i n t h e i r e f f o r t s to s e l l a short-sighted, 
fundamentally flawed "solution" to Wyandot and National, the 
Primal^ Applicants sought to make public the terms of t h e i r 
settlement offer. Indeed, despite that fact that i t would unduly 
prejudice Wyandot's request for conditions, and would never be 
perraitted i n t r a d i t i o n a l c i v i l court l i t i g a t i o n , the Priraary 
Applicants have gone so far as to attempt to introduce the 
proposed settleraent into the subject adrainistrative record. At 
the closing phases of the oral argument i n the subject 
proceeding, the Primary Applicants offered to the Board t h e i r 
characterizations of the settlement proposal accepted by Martin 
and the related proposals rejected by Wyandot and National. 
Having thus attempted to introduce into the record t h i s new 
(incomplete) and highly prejudicial evidence, the Priraary 
Applicants suggested to the Eoard that t h e i r "generous" offers 
should form the basis for any r e l i e f the Board raight decide to 
grant Wyandot and National. 

On June 8, 1998, the very same day as the Board's 
voting conference, National's counsel informed the Board that the 
actual settlement offered to National (which i s comparable i n a l l 
respects to that offered to Wyandot) d i f f e r s substantially from 
that outlined by the Primary Applicants i n t h e i r closing 
arguments the previous Thursday evening. As National's counsel 
so aptly stated: "We write to assure that the Board... does not 
operate under the false impression that the agreement described 
by the [Primary Applicants] even begins to remedy the i n j u r i e s 
that National w i l l experience i f the transaction i s approved 
without conditions assuring... continued single-line service to 
current destinations."* Despite National's l a s t - d i t c h e f f o r t to 

* See, National's June 8, 1998 f i l i n g (no acronym 
designation offered). Wyandot joins with National i n t h i s 
observation. Indeed, the settlement offers rejected by Wyandot 
and National are not at a l l what the Primary Applicants described 
them to be on June 4th. National's f i l i n g contained, as an 
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set the record straight, the Board's staff nonetheless 
recommended to the Board a protective condition i n favor of both 
Wyandot and National that seems to be patterned upon the terms of 
the Martin settlement. 

> ARGUMENT 

The recoBonended protective conditions f a l l far 
short of inaking Wyandot whole 

I i Wyandot i s to avoid harm as a consequence of the 
subject transaction and i f i t is to enjoy the same level of 
servj-e post-transaction as i t does today, then the Board must 
ensure that Wyandot w i l l have preserved, not for sorae short 
duration of tirae but perrwanenr\v. single-carrier access to s i i of 
the eastern Ohio market are? ./hich i t competes today. Indeed, 
Board Chairman Linda Morgan .'ved i n her own closing coirr«nts 
at the voting conference tha e protective conditions to be 
adopted by the Board are intended to ensure that e n t i t i e s "such 
as aggregate shippers... w i l l be better off after the merger than 
they were before, and that none w i l l have less service than they 
had before." I f the Chairman's words mean what they say. then 
Wyardot should expect that i t w i l l enjoy well into the future 
single-carrier access to a i i points that i t can reach today i n 
that manner. Indeed, there is nothing i n the Chairman's comments 
that would suggest that the protections the Board would seek to 
impose i n favor of Wyandot carry the sort of significant time and 
operational l i m i t a t i o n s found i n the Martin settlement. 

Unfortunately, the staff recommendation, as has already 
been noted, refers to the Primary Applicants' settlement with 
Martin --a settlement r i f e with restriction-^ and l i k e l y to 
remain i n effect for only five (5) years.' Wyandot has seen the 
Primary Applicants's settlement with Martin, and, not only i s i t 
much less than the Primary Applicants held i t up to be at the 
oral argument, but i t s terms, i f imposed elsewhere by the Board, 
w i l l neither make Wyandot "better off after the merger," nor w i l l 
they even protect the status quo. Instead, conditions modeled 
after the Martin settlement w i l l mean that Wyandot w i l l have 
"less service than they had before' the transaction. 

attachment, the terms of the Primary Applicants' settlement 
proposal fv-r purposes of comparison. 

* Wyandot notes that, i f such r e s t r i c t i v e conditions were 
iraposed vipon i t , the f i v e year effective period for the 
conditions would expire at the same time as the Board's oversight 
of the transaction i s set to expire! 
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In order for Wyandot to be made whole by protective 
conditions -- i f i t i s to enjoy the same level of service as i t 
has today -- then the Board must ensure that the conditions i t 
imposes provide for the following: 

1. That, for aggregate t r a f f i c (a commodity that 
cannot move economically i n two-carrier service) 
Wyandot w i l l have single-carrier service to a l l 
points where i t can obtain such service today; 

2. That the protective condition(s) are designed not 
only to protect those cases where Wyandot 
currently ships product, but raust also ensure that 
Wyandot can compete i n a l l of the same markets as 
i t does today, regardless of whether or not 
Wyandot presently has a contract with any given 
customer able today to receive single-carrier 
service from Wyandot's quarry,-

3. That the condition(s) do not impose new operating 
or service restrictions,- and 

4. That the conditions are permanently imposed, and 
do not apply only for a li m i t e d number of years 
(and thus do not serve merely as a "stay of 
execution"). 

Should the Board adopt the "solution" proposed by the 
Primary Applicants, conditions predicated on the Martin 
settlement u t t e r l y w i l l f a i l to ensure any of the four 
protections outlined immediately above. Any conditions founded 
upon the Martin settlement would, at the end of a fi v e year 
period, deny single-line service for Wyandot to every stone 
purchaser located on the current Conrail system i n eastern Ohio. 
Simply put, the Primary Applicants cannot argue, and the Board 
cannot f a i r l y assume, that imposing a condition modeled after the 
Martin settlement w i l l ensure that Wyandot w i l l have tomorrow the 
same level of service as i t has today. The Primary Applicants' 
proposal (which only would ensure li m i t e d single-carrier service 
to but one point on Conrail's vast network of lines i n eastern 
Ohio) e f f e c t i v e l y guarantees that, at the close of a fi v e year 
period, Wyandot w i l l be substantially harmed as a consequence of 
the transaction.* Such a harsh result contrasts glaringly with 
Chairman Morgan's own spoken comraitraents to f u l l y protect 
aggregate shippers and promote competition. 

* Wyandot has already establislied for the record what 
loss of single-carrier service will mean to Wyandot's revenues, 



Hon. Vernon A. Williams 
June 16, 1998 
Page Six 

The Board should not accept into evidence the 
Uighly prejudicial settlement offer rejected by 
Wyandot 

As far as the staff recommendations adopted by the 
Board go, the facts reveal three disquieting developments, a l l of 
which would seriously compromise the i n t e g r i t y of the subject 
proceeding. Consider the following: 

1. The Priraary Applicants (or some other party) t i l e d 
with the Board a copy of both the Martin 
settlement and the proposed Wyandot and National 
settlement offers, which were not timely served 
upon Wyandot's counsel (thus depriving Wyandot the 
opportunity to object to t h e i r introduction into 
the re:ord before the voting conference) 

2. The Primary Applicants did not submit the Martin 
settlement (and/or the Primary Applicants' 
settlement offers to Wyandot and National) i n 
s u f f i c i e n t time for meaningful and thorough 
administrative review, and the one-sided Board 
staff recommendations based on the Martin 
settlement are therefore a r b i t r a r i l y centered upon 

^ In yet another of i t s egregious e f f o r t s to subvert the 
procedural schedule and deny interested parties a f a i r 
opportunity to respond, CSX's counsel submitted to the Board a 
l e t t e r (without the usual "CSX- " designation), which contains, 
as an attachment, a "List of Proffered Conditions." One of the 
so-called "proffered condition?" are the terms of the settlement 
the Primary Applicants offered to Wyandot. To Wyandot's 
knowledge, t h i s i s the f i r s t time that the specific terms of the 
proposed settlement offer to Wyandot were disclosed to the Board. 
The l e t t e r i n question is dated June 6, 1998 (a Saturday), but 
indicates that i t was delivered to the Board "via hand delivery." 
Even assuming that the Board received t h i s l e t t e r before Monday, 
June Sth (the next date upon which the Board was open to receive 
such docuraents), i t was served upon Wyandot's counsel by atandard 
raail only. Thus, Wyandot did not receive a copy of the subject 
l e t t e r u n t i l one day after the Beard's voting conference. That 
CSX apparently assuraed that the Board would accept with open arms 
such materials at such a late date -- given t h e i r significance, 
p r e j u d i c i a l nature, and Wyandot's obvious i n a b i l i t y to respond 
accordingly before the voting conference -- smacks of the highest 
form of arrogance and lends i t s e l f to unadulterated procedural 
impropriety. 
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mere speculation as to the content of those 
documents,- and 

3. In accepting into the record at such an extremely 
late date evidence and argument concerning the 
details of settlement proposals offered by the 
Primary Applicants to the aggregate shippers, the 
Board deprived Wyandot any opportunity to address 
such items before the Board's voting conference 
and denied Wyandot the chan-:e to explain why such 
a "solution" i s wholly deficient. 

Presumably the Board i s at least generally aware of the 
contents of the Martin settlement, for the Board would surely not 
a r b i t r a r i l y impose protective conditions on the basis of 
instruments not admitted into the administrative record." 
Wyandot, of course, cannot object to the mere recording of a 
settlement agreement with the Board.' However, assuming the 
Martin settlement h^d been admitted into the record, Wyandot 
objects strenuously to the Primary Applicants' use of t h i s 
agreement to argue -- at the very last opportunity -- that i t 
should be the benchmark for conditions elsewhere. Under the 
circumstances, when and how was Wyandot supposed to respond that 
the Martin settlement is not a suitable solution to Wyandot's 
concerns? The administrative record should clearly r e f l e c t that 
Wyandot was deprived any reasonable opportunity to respond to the 

* I t i s possible, as National seems to have surmised i n 
i t s l e t t e r of June 8th, that the Board's staff was motivated to 
recoramend the conditions that i t did based solely on the 
description of the settlement offer presented at closing 
argument. Given that the Board could not have seen the contents 
of the rejected settlement offer any sooner than June 6th 
(assuming the Board waived i t s current policy i.Qt to accept 
f i l i n g s during non-business hours), i t may be that the Board's 
st a f f was not well-acquainted with the specifics of that 
settlement, and is therefore not aware of the inadequacies of the 
Primary Applicants' "solution." 

» In t n e i r e f f o r t s to introduce into the record the terms 
of t h e i r settlement proposal to Wyandot, the Primary Applicants 
drafted the Martin settlement agreement to contain the terms of 
the proffered settlements to both Wyandot and National. The 
Primary Applicants' under-handedness i s shocking and ought not be 
condoned. I f the Prima:ry Applicants and Martin were properly to 
have f i l e d t h e i r respectivo rettlement without urdue prejudice to 
r,\;hê r parties they should have at least redacted that agreement 
to remove a l l mention of Wyandot anc' National. 
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Primary Applicants "thirteenth hour" argument that "what i s good 
enough for Martin i s good tnough for Wyandot, and National." 
Indeed, the record should r e f l e c t that the conditions iraposed " i n 
favor" of Wyandot are based upon a settlement agreement that 
could not have been before the Board any e a r l i e r than a mere few 
hours before the Board's vote on the subject transaction. 

Sadly, the record shows that the Primary Applicants 
have endeavored throughout the closing phases of th i s proceeding 
improperly to introduce new, highly prejudicial evidence and 
raise new arguments. When, for example, the Primary Applicants 
attempted at the closing phases of tnis proceeding to introduce 
new evidence regarding settlement negotiations with Indianapolis 
Power & Light Company ("IP&L"), the Board struck such evidence 
from the record at IP&L's request. Similarly, the Board 
appropriately thwarted CSX's last-minute e f f o r t s to introduce new 
evidence about anti-assignment clauses i n Conrail contracts (an 
e f f o r t roundly rejected by tne Board i n i t s Decision No. 84) . 
The Primary Applicants have been correctly "stopped i n t h e i r 
tracks" before, and likewise should not be permitted to abuse the 
procedura\ schedule at the expense of either Wyandot or National. 

Unlike IP&L, Wyandot did not (and could not have) 
become aware of the Primary Applicants' attempts to introduce 
evidence pertaining to the i r settlement offer to Wyandot i n time 
to f i l e a motion to strike before the oral argument, since i t was 
not u n t i l the closing argumant i t s e l f that any party made 
reference to the details of the rejected settleraent proposal. 
Allowing the Primary Applicants to address at closing argument 
the outline of a settlement offer rejected by Wyandot -- and 
subsequently' to atterapt to introduce into evidence the specific 
terras of i t s offer -- i s highly prejudicial and contrary to the 
Federal Rules of Evidence. Indeed, there i s v i r t u a l l y QQ 
d i s t i n c t i o n between what the Primary Applicants atterapted to do 
(but were barred frora doing) to IP&L, and what they attempted to 
do (and by waiting u n t i l even late r , evidently were able to 
accomplish) to Wyandot. So much of what IP&L asserted i n IP&L-14 
applies to the Wyandot's case that thi s f i l i n g should be read i n 
the same context as IP&L's latest submission. 

asm 
Wyandot was deprived of any meaningful opportunity to 

respond to the Primary Applicants' "thirteenth hour" argument 
that, i f the Board should elect to impose any r e l i e f i n favor of 
Wyandot, i t should be fashioned after the Martin settlement. 
Moreover, Wyandot cannot conceive of how the Board was able to 
embrace conditions based upon Martin settlement when that highly 
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e a \ l L ' ^ \ ' ? L ' a ° ' ? : r L u ? ^ ^ L ? S r e ' f h : ^^^^^^^^^^ 
subraits that the Boa?rt wsT? 2 -^^ Board's vote. Wyandot 
i t s i n i t i a f recoraSSnSt l i ' to ^''^"2"^ ^ i d e s by 
settlement. I ^ ^ ^ c t U th^ Bo^S • M ^ ^ t i n ^ 
protective conditJon'ontSe basi f o f ""tifS ^^^^^^^ing a 

de;e^-!n^^;ioT?o^- L° - ^ e ^ ^ ^ ^ l ^ - ^ ^ ^ ^ ^ ^ ^ ^ 
Wyandot are not hrr:j|d\TtL^^b^?LTS^^^^^^^^ -

reconsider''?L'stlff''ScoS^;n!?^?"''°' requests that the Beard 
applicants t o \ h e ? " r e p r e ^ n t S i o n s tn' '5^'" "°-^^' 
service by either CSX or ?H to provide single-line 
Ohio aggregate SMppars (SftfSna^ S^S'^'i"! '"^^^"'^"ts of certain 
Dolomite), just as thev haS^ fJ^J ^ ̂  '̂'̂  '̂̂ d Wyandot 
Marietta." As WvLdo^^h^r ^̂ ""̂ "̂̂  provide for Martin 
such a corditi^n'^:??r„ot'mlkf SJanSt'^."^ "^^^^ '^^^^S, 
s t r i k e the Martin sett?eme?? Tand a?? Z?"^"^' "̂ ^̂  ^^o^^d 
the Primary Applicants' orSffiJoH ^^i^F^f^^ence to the terras of 
National) "?rofthr?ecor§:°L^i:?i'Is"J?r:2^ with Wyandot and 
statements and representatioL f;: • f Pfi"ifry Applicants' 
i t s settleraent n l l o t l X l ^ l T i t h ^ t ^ ^ ^ ^ ^ ^ regarding 
Wyandot urges the~Board ?C c l a r i f v ^ f ^ f « ^""^ National. Finally,'' 
conditions i t intends to L n i c f 5^ ^ '̂'°P® °^ specific 
such as Wyandot t f a L i r e that sich^'cn^H^' -^^^^^^^"^ producers 
and do not otherwise deSriJe WvInSt n? ''^°''^ temporary 
which i t i s now competulie '̂̂ "̂'̂ ''̂  °^ ^^^^^s to raarkets i n 

cc 

Respectfully submitted, 

Robert A. Wimbish 

Counsel for Wyandot Dolomite, inc. 

Chairraan Morgan (by hand) 
Vice Chairman Owen (by hand) 

S a r f r^A^"? ^^^J"<-9e Levanthal Richard A. Allen, Esq. (by hand) 
r^Tt^J^- •̂*'̂- hand) 
Clark Evans Downs, Esq., Kenneth Driver Esa 
All parties of Record ^"ver, ssq. (by hand) 



CIRTIFICATg py SgRVICB 

I , Robert A. Wimbish, hereby cert.tfy that I have t h i s 

16th day of June, 1998, served true copies of the foregoing 

Motion to Strike and Requests for Reconsideration and 

C l a r i f i c a t i o n of Wyandot Dolomite, Inc., upon counsel for the 

Priraary Applicants via raesscnger delivery and upon ALJ Jacob 

Leventhal aud a l l parties cf record by meant of U.S. mail, f i r s t 

class postage prepaid, or by raeans of more axpeditious delivery. 

Robert A. Wimbish 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX Corporation and CSX Transportation, Inc., 
Norfolk Southern Corp. and Norfolk 

Southern Ry. Co.—Control and Operating 
Leases/Agreements—Conrail Inc. 

and Consolidated Rail Corporation 
Transfer of Railroad Line by Norfolk 

Southern Railway Company to CSX Transportation, Inc. 

MOTIC£ OF WITHDRAWAL OF NATIOMAL COUNCIL OF FIREMEN 
AND OILERC/SEIU FROM PARTICIPATION IN 

FILINGS OF ALLIED RAIL UNIONS 

The National Council of Fireman and Oilers/SEIU ("NCFO") has 

recently entered an agreement with ^ ^ p l i c a n t a which commits the 

NCFO to drop i t s opposition to STB approval of the transactions 

at issue In these proceedings. Accordingly, the NCFO and A l l i e d 

Rail Unions ("ARU") hereby give notice that NCFO i s withdrawing 

from p a r t i c i p a t i o n i n the ARU and from the ARU f i l i n g s w i t h 

respect t o opposition to the transact; 

R^fchaVa^S. Edelman 
Of Counsel 
O'DONNELL, SCHWARTZ & ANDERSON, P.C. 
1900 L Street, N.W., Suite 707 
Washington, D.C. 20036 
(202) 898-1824 
(202) 429-8928(fax) 

Counsel f o r A l l i e d Rail Unions 

June 15, 1998 



CERTIFICATE OF SERVICE 

I hereby certify that I have Lhis 15th day of June, 1998 

caused to be served a copy of the foregoing Notice of Withdrawal 

of National Council of Firemen And Oilers/SEIU From Participation 

in Filings of Allied Rail Unions, by first class mail, upon a l l 

parties of record on the service l i s t in this proceeding. 

G:\RSE\CR-NCFO.wd 
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Voting Conference 

STB Finance Oocket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

June 8, 1998 

Motion offered bv Chairman Morgan on environmental issues 

I move that the Board adopt the mitigation proposed by SEA, as 

modified by negotiated agreements arrived at later, as tiocessary 

by comments on the Cloggsville connection in the Cleveland area, 

and as necessdry by requests for clarification. 

With respect to environmental justice, while we will not disavow the 

legal finding upon which SEA based its recommendations, which 

carries with it no moral or civic judgment, the decision adopting 

the mitigation will make clear that by willingly complying with the 

recommended mitigation, the transaction will not, and cannot be 

viewed as, disproportionately impacting minority and lew income 

areas. 



With respect to negotiated agreements and their imposition, those 

entered into to date will be imposed as a condition uriass both 

sides *o an agreement within 2 weeks advise us that they do not 

want it imposed; for those imposed, clearly the Board does not 

intend to, and will not, go beyond its jurisdiction in enforcing 

them; and with respect to the terms of negotiated agreements 

imposed, there is no precedential effect associated with those 

terms in the context of appropriate mitigation for future cases. 

With respect to noise, the Board by approving noise mitigation is not 

indicating a preference for so'ind barriers; however, noise 

mitigation must be adequate, and certainly any negotiated 

agreements addressing noise would control. 

With respect to grade crossing upgradinc}, mitigation can be governed 

by a negotiated agreement. 

With respect to real time monitoring for emergency response delay, 

mitigation also can be by mutual agreement. 

With respect to monitoring of mitigation, it ends with overall oversight 

of the transaction. 



I recommend that the Board direct conversations between the 

applicants and Wellington and North Ridgeville, Ohio about their 

environmental concerns. 

A 120-day period is requested by Ohio for negotiation with the 

applicants on 29 grade crossing upgrades based on a corridor 

approach. This recommendation is not inconsistent with SEA's 

recommendations, and I recommend that we adopt it. We 

encourage other states to continue to negotiate on grade crossing 

protection within the two-year period provided in the EIS. 

There have been questions raised as to when negotiated agreements 

are an acceptable alternative to what is proposed in EIS. Whether 

or not the EIS specifically provides for this alternative, the Board 

clarifies that this alternative is always available. 

Any other substantive suggestions for modification in the 

environmental mitigation being adopted today must be submitted 

in the form of an administrative appeal following the issuance of 

our final written decision. 



In connection with any changes that we make in accordance with this 

motion, if adopted, there will be an opportunity to comment by 

way of administrative appeal. 
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LAW OFFICES 

F R I T Z R . K A H N . P.C. 
S U I T E 7 8 0 WEST 

liOO NEiV YORK AVENUE. N.W. 

WASHINOTON. D.C. 80000-30JJ4 

ift'f? 

ORIGINAL 

(e09) 371-B007 

F A X (80S) 371-OeOO 

mTfRED _ 

JUN-5 1998 
VIA MAIL AND FAX 565-9004 f j e l f i o ^ 

Hon. Vemon A. Williams 
Secretary 
Surface Transportation Board 
Washington, DC 20423 

Dear Secretary Williams: 

Enclosed for filing in STB Finance Docket No. 33388, CSX 
Corporation, et al---Control and Operating Leases/Agreements--
Conrail. Inc.. et al.• are the original and twenty-five copies of 
the Notice of Withdrawal of Martin Marietta Materials, Inc., MMM-4. 

Additional copies of this letter and of the Notice of 
Withdrawal are enclosed for you to stanp and retum to me in the 
enclosed stanqped and self-addressed envelope 

By copy of this letter, service i s being effected upon counsel 
for Applicants. 

Sincerely yours. 

enc, cc: Counsel for applicants 
Ms. Battye J. Uzzle 



ORIGINAL 
^-rtRBD^rt BEFORE THB 

^̂ ^̂ ĤW****̂  SURFACE TRANSPORTATION BOARD 
„̂ WASHINGTON, D.C. 20423 

A99B 

MMM-4 

STB Finamce Docket No. 33388 

CSX CORPORATION, fit fluL., X/^ 
CONTROL AND OPERATING LEASES/AGREEMENTS 

CONRAIL, INC., et a l . 

NOTICE OF WITHDRAWAL OF 
MARTIN MARIETTA MATERIALS, INC. 

Martin Marietta Materials, Inc. (tWK), has reached a voluntary 

settlement with Applicants of the matters raised by MMl4's Conments 

and Request for Conditions, MMM-2, fi l e d October 21, 1997, and 

Brief, MMM-3, f i l e d February 23, 1988. Accordingly, MMM hereby 

withdraws i t s Conments and Request for Conditions and Brief, 

relinquishes i t s time to present oral argument on Thursday, June 4, 

1998, and asks to be dismissed as a party of record in this 

proceeding. 

Respectfully submitted, 

MARTIN MARIETTA MATERIALS, INC. 

Bruce A. Deerson 
Vice Pres. & General Counsel 
Martin Marietta Materials, Inc, 
P. 0. Bcx 30013 
Raleigh, NC 27622 

Tel.: (919) 783-4506 



Of Counsel: 
Donelan, Cleary, Wood 

& Maser, P.C. 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-9500 

Dated: June 3, 1998 

Frit^..^. Kahn 
Fritz R. Kahn, P.C. 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 

CERTIFICATE <̂F SBRVICE 

Copies of the foregoing Notice of Withdrawal t h i s day were 

served by me by facsimile tramsmitting and mailing copies thereof, 

with f i r s t class postage prepaid, to counsel for the Appliccuits. 

Dated at Washington, DC, this 3rd day of June 1998. 
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TRANSPORTATION . COMMUNICATIONS 
INTERNATIONAL UNION 

AFL-ao. ac 

LEGAL DEPARTMENT 

ENTBRED 
Offlc* of ttM SocrMwy 

JUN 04 1998 

ROBERT A. SCARDELLETTI 
infernafional President 

MITCHELL M. KRAUS 
C?erteral Counsel 

CHRISTOPHER J. TUllY 
Assiitant Geiieral Counsel 

June 4, 1998 

PMt of 
VIA HAND DELIVElft*«cW«^ 

Mr. Vernon A. Williams, Secretary 
Case Control Branch 
ATTN: STB Finance Docket No. 33388 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423-0001 

Re: finance Doc)cet No. 33388, CSX Corporation and CSX 
Transportation, Inc., Norfolk Southern Corporation 
and Norfollc Southern Railway Company — Control 
and Operating Leases/Agreements — Conrail Inc. 
and Consolidated RaiJ Corporation 

Dear Mr. Willians: 

Enclosed please find an original and twenty-five copies of 
che Transportation'Communications International Union's Petition 
for Postponement (TCU-17) in the above-captioned matter. 

Thank you for your attention to this matter. 

Very truly yours. Very truly yours, 

Mitchell M. Kraus 
Genera. Counsel 

MMK:fm 
Enclosures 
CC: The Honorable Jacob Leventhal 

All Parties of Record (per Service L i s t ) 

3 Research Place • Rockville, MD 20850 • (30Ij 948-4910 • FAX (30J) 33a7662 



BXPZDITID CONSIDKRASZON BXQ^ISTID 

0*«9B 

BXrORX TBS 
SDIWACS TRANSPORTATION BOABD 

Finano« Dookat No. 33388 

csx CORPaBAXZON AMD CSZ TBAMSVOBTATZOM, IMC. 
NOBffOLR SOOTBBBN CORPOBAXIOII AMD 
MOBfOLR SOOTBBBN BAIIMAZ COMPAMT 

— CONTROL AMD OPBBATIN6 LBASBS/AOBBBilBMTB — 
CONBAZL, INC. AMD CC'TSOLIOATBD BAIL COBPOBATZON 

TBAMSFBB OF BAZLBOAD LZNI BT NOBfOLK SOOTBBBN 
BAZLNAX COMPAMT TO CSX TRAMSPOBTATZON, ZMC. 

TRANSPORTATZON*C0MIDNZCATZCNS ZNTBBMATZOMAL ONZON'S 
PBTZTZON FOB POSTPONXMENT 

The Transportation'Communications I n t e r n a t i o n a l Union (TCU) 

j o i n s i n the P e t i t i o n f o r Postponement f i l e d on June 3, 1998, by 

Brotherhood of Maintenance of Way Employes, Transport Workers Union 

of America, Brotherhood of Locomotive Engineers and American Train 

Dispatchers Department. 

Respectfully submitted. 

M i t c h e l l M. Kraus 
General Counsel 
Christopher T u l l y 
Assistant General Counsel 
Transportation•Communications 
I n t e r n a t i o n a l Union 
3 Research Place 
Rockville, MD 20850 
(301) 948-4910 

Dated: June 4, 1998 
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cmTWTcxTm or axBVZCi 

I hereby certify that copies of the foregoing 

T'-ansportation •Communications International Union's Petition for 

Postponement were served this 4th day of June, 1998, by first-cla.iE 

mail, postage prepaid, upon a l l parties of record in this 

proceeding. 

Mitchell M. Kraus 
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EXPEDITED CONSIDERATION REQUESTED 

BEFORE THE SURFACE TRAINSPORTATION BO 

CSX CORPORATION AND CSX TRANSPORTATION, INC., NORFO 
CORPORATION WsD NORFOLK SOUTHERN RAILWAY < 

-CONTROL AND OPERATING LEASE/AGREEMENTS-
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

" ^ ' • c r ^ FINANCEDOCKETNO. 33388 

JUH 0 4 7995 
o ^̂ «n Of PETITION FOR POSTPONEMENT 

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES 
TRANSPORT WORKERS UNION OF AMERICA 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 
AMERICAN TRAIN DISPATCHERS DEPARTMENT 

The labor unions that are a pa.ty to this fiiing respectfully ask the Surface Transportation 

Board ("Board") to postpone the voting conference, originail scheduled for June 8, 1998, in the 

above captioned proceeding. The Board, consistent with its mandate to protect the public interest, 

cannot proceed to niie on the largest rail merger in the history of the United States gi en the serious 

nature of the unresolved ethical questions that have been levied against Board Men̂ ber Gus Owen. 

These ethical questions are funher complicated by the fact that the Board is already operating with 

only two of the three members that are authorized to sit on the Board. While we understand the 

difficulty that this request poses for certain parties, we feel it is the only remedy available that will 

allow the Board • > issue a decision that will have the full weight and authority of law 

When the Board issued its original procedural s«;hedule, it believed that the time allotted would 

"ensure that all panies are accorded due process and allow us time to consider fully all of the issues 



in this proceeding, .Decision No. 6, at 2, served May 30,1997. Howevw, much has changed since 

that determination was rendered. Most notably, allegations have been raised by the Congressional 

Accountabilitv Project in a letter dated Fd)nwry 23, 1998, to the Senate Con-- .uce. Science and 

Transportation Committee that Mr. Owen may have violated d number of govemnent ethical 

standards. The Accountability Project asked the Conmuttee to determine whether Mr Owren has been 

improperiy active in various business iitterests whi'e he served on both the Interstate Conunerce 

Commission ("ICC") and on this Board. In addition, the Accountability Project has asserted that Mr. 

Owen was deficient in completing financial disclosure reports, fiuled to disclose ongoing business 

activities and participated in lobbying activities ofan organization that was involved in a proceeding 

before the Board. In refusing a request to recuse himself fi^om this proceeding, Mr. Owen admitted 

that the Senate Commerce Committee has instructed the Department of Transporution's Inspector 

General's Office to investigate the all̂ ations that have been raised by the Accountability Project. 

While we have no douht that Mr. Owen "is coopmting fiilly with the investigation" t!»e fact that such 

a serious investigation has been instituted, tee results of which have not been publicly disclosed, 

mandates the granting of our petition. 

As detailed in the recusal request letter sent to Mr. Owen dated May 22, 1998, the charges 

raised by the Accountability Project and investigated by the IG's Office, if true, constitute a violation 

ofthe standards ofconduct established for govemment officials. See 5 C.F.R. §2635.101. Wewould 

also note that the charges are contrary to the specific mles for ethical conduct established by lhe ICC 

for its members and staff to follow. See Supplemental Standards of Ethical Conduct for Emplovees 



ofthe ICC. 91.C.C.2d 838 (1993).' 

Specifically, the ethical rules established by the ICC (which st̂ !l apply to this Board) require 

that a Board member receive prior approval of any outside employment. 91.C.C2d at 840-41. In 

applying for this approval, the member mast certify that "no official time or Govemment property, 

resources, or facilities not available to the genera! public will be used in connection with the outside 

employment." 49 C.F.R. § SOOI. 104. It would appear that the charges levied against Mr. Owen and 

widely reported in the press would violate be.'., the broader ethical requirements of the Executive 

Branch and the ICC/Board specific standards. See William Roberts, Ethics Issues Raised Regarding 

STB Incumbent. J. Com F^mary 2, 1998; Jodi Wilgoren, Group Calls for Inquirv On O.C. 

Businessman's Financial Disclosure. Los Angeles Times, Febmary 24, 1998. 

These charges were serious enough for the Senate Commerce Committee to ask the IG to 

investigate these charges. It has been reported that this investigation has been completed, and while 

the contents of the finding have not been made public, the Senate Commerce Committee has not 

proceeded with its intention •o begin the Confirmation process of Mr. Owen for a full term. William 

Roberts, Owen Report Goes to Senate. But Not Public. J Com., May 12, 1998. Given the critical 

issues that the Board is considering, the refusal by the Senate Commerce Committee to even hold a 

hearing on Mr Owen's pending nomination is significant and cannot be ignored by this Board. In 

addition, it would appear from recent press reports that the investigation is tuming even more serious 

as investigatot s with IG's office have met with attomeys firorr the U.S. Justice Depaitment to review 

'It is significani that the ICC decision specitically mandates that the mles eslablished by 
the ICC serve as a "supplement to the executive branch-wide standards and Members and 
employees of the Interstate Commerce Commission also are subject to the Standards of Ethical 
Conduct for Employees of the Executive Branch " Supp Standards. 9 I .C .C . 2d at 839. 



the allegations against Mr. Owen. Bmce Ingersoll, Rail Labor is Pressing for the Ouster pf Regulator. 

Delay in Conrail Vote, WaU St, J., June 3, 1998, at D8. 

Ifthe Board proceeds to conduct a voting conferoice on June 8**, it faces the possibility that 

a decision will be handed down with two-thirds of its monbership either not present or confironting 

ethical charges so serious as to question whether that person has legal authority to sit on the agency. 

There is little disagreement that the pending Conrail transaction will have a tremendous impact on our 

nation's rail transportation system and the thousands of employees who suppoi ystem. The 

decision in this case, like the recent decision in the Union Pacific/Southem Pacific merger, will no 

doubt be subject to years of interpretation or even challenges by some parties. It is i.i<..umbent on the 

Board to ensure the decision it does render can be supported not only on the merits of the Application 

and the argument made by interested parties, but also based on the proper exercise of authority that 

Congress has vested in the Agency. Simply put, we question how much legal authority a deci«on will 

have given the countless unresolved questions that have been raised conceming the current 

membership of the Board. 

We are therefore requesting a reopening of the evidentiary proceeding in this case so that the 

voting conference can be postponed until the allegations against Mr. Owen hav been resolved or until 

a full complement of members has been appointed and confirmed. It should be noted that the Board 

still has a great deal of flexibility in its ability to lengthen the schedule. Under the statute th.;t govems 

mergers, the Board needs only to complete an evidentiary proceeding within one year after the 

publication of the notice that the primary application has been accepted. 49 U.S.C. § 11325(aX3). 

The Board must then issue a fmal decision within 90 days after the evidentiary proceeding has been 

closed id In this case, the notice of application was iss .ed on July 23,1997 allowing the Board until 



Ociober 23, 1998 to issue a final decision. This should allow the Board and others sufficient time to 

fully investigate and resolve the personnel problems that we have detailed. 

This petition for postponement is not without precedent in this proceeding. The Board, 

subsequent to its original schedule, lengthened the procedural schedule to allow fiill cor̂ deration of 

the Applicants Safety Integration Plans (SIPs). This action was deemed necessary since the SIPs were 

not required when the Board issued Decision No. 6 and therefore it was not anticipated thu this 

additional time would be necessary. Similarly, the Board must recognize that sufficient fects 

conceming the membership of the Board have changes that make the original schedule (as modified 

by subsequent decisions) inappropriate. 

A postponement ofthe voting conference is the only course the Board can take that will aUow 

the personnel cnsis at the Board to be fiilly resolved This action is consistent with past Board actions 

and it will not preclude the Board from completing consideration of the Conrail transaction within the 

period mandated by statute. 

Respectfully Submitted, 

'^7 ^ CJ> 

DonaldT/t3riffin 
Assistant GenciiW Ĉounsel 

Brotherhood of Maintenance of Way Employees 
10 G Street, Suite 460 

Washington, D C. 20002 
(202) 638-2135 

OfCounsei 
Richard S Edelman 
O'Donnell, Schwartz & Anderson, P C. 
1900 L Street, N.W Suite 707 
U ashington, D C 20036 
Counsel for Transport Workers Union of America 
and /vmerican Train Dispatchers Department 



Harold Ross 
Ross and Kraushaar 
1370 Ontario Street 
Cleveland, OH 44113 
Counsel for Brotherhood of Locomotive Engineers 

David Rosen 
O'Donnell, Schwartz, CHanstein &. Rosen 
60 East 42" Street, Suite 1022 
New Yoric, NY 10165 
Counsel for Transport Workers Union of America 

June 3, 1998 



CERTIFICATE OF SERVICE 

I, Donald F. Griffin, henby certify that, on this the 3̂ dtcy of Junel998,1 have served, by first-

class mail, postage prepaid, or by more expedient means, a copy of the foregoing dociunent to all 

parties of record in Finance Docket No. 33388. 

Donald F.̂ Oriffin 

M i 
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TCLCCOHUBCATIONe 

" M O M X a v O U M * 

» * i ' M » o u t l A c c e s s 

ARC0.7 

(202)434-4144 
Bercovici@kMaw.com 

Junes. 1998 

Mr. Vemon A. Williams 
Secretary 
Surfiice Transportation Beard 
1925 K Strcet, NW 
Washington, DC 20423 

Re: CSX Corporation and CSX Traaspoitatioo, Inc, Norfolk Southem 
Corporaticn and Norfolk Southem RaUway Conipany — Company and 
Operating Leases/Agreements — ConraO, Inc. and Consolidated Rail 
Corporltion; STB Finance Docket No. 333SS; 
WITHDRAWAL OF ARCO CHEMICAL COMPANY 

Dear Secretary Williams: 

• »K ^ ^"^"^ ^°'"P*"y ̂  ^̂ 'ched a settlement with applicants 
m the above-captioned proceeding Consequently, ARCO withdraws ft^om this proceedinĝ  and 
accordmgly will not be participating in oral argument before the Board on this date. 

Your atiention to the foregoing is appreciated 

Very tn^v yours, A 

Martin W. I â covid 

Enclosure 

cc: All Parties of Record 
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LAW OFFICES 

ZUCKERT. SCOUTT & RASENBEROER. L.L.P. 
s s s SEVENTEENTH STREET. N.W. 

WASHINOTON. O.C. a O O O S - 3 S 3 » 

TELEPHONE : I202) « » 8 - S S S O 

FACSIMILES (ZOai 3 4 2 - 0 8 S 3 

(202 I 3 4 2 - 1 3 I S 

RICHARO A. ALLEN 

June 2, 1998 

Via Hand D e l i v e r y ^ 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 2C423-0001 

Re: CSX Corporation and CSX Transportation Inc., Norfolk 
Southern Corporation and Norfolk Southern Railway 
Company -- Control and Operating Leases/Agreements --
Conrail, Inc. and Consolidated R a i l Corporation, 
Finance Docket No. 33388 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the above-referenced docket are an 
o r i g i n a l and twenty-five copies of NS-67/BRL-8, "Joint Submission 
of Settlement Agreement By and Between Norfolk Southern 
Corporation and Nor^'Dlk Southern Railway Company and City of Bny 
Vi l l a g e , City of Rocky River and City of Lakewood." 

Also enclosed i s a 3 1/2" computer disk containing the 
submission i n Wordperfect 5.1 format, which i s capable of being 
rerd by Wordperfect 7.0. 

Should you have any questions regarding t h i s , please c a l l . 

Sincerely, 

Richard A. Al l e n 

Counsel f o r Norfolk Southern 
Corporation and Norfolk 
Southern Railway Company 

Enclosures 

cc: A l l Parties of Record 
Elaine K. Kaiser 

CORRESPONDENT OFFICES: LONOON PARIS ANO BRUSSELS 



NS-67 
BRL8 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, 
NORFOLK SOUTHEEN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

- CONTROL *Ĵ D OPERATING LEASES/AGREEMENTS . 
CONRAIL INC. ANI CONSOUDATED RAIL CORPORATION 

JOINT SUBMISSION OF SETTLEMENT AGREEMENT 
BY AND BETWEEN NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY AND 
CITY OF BAY VILLAGE, CFTY OF ROCKY RIVER AND 

CITY OF LAKEWOOD 

Applicants Norfolk Southem Corporation and Norfolk Southem Railway Company 

(collectively. "NS") have today entered into a settlement with the City of Bay Village. City of 

Rocky River and City of Lakewood. Ohio (collectively. "BRL"). A conformed copy of the 

Memorandum of Agreement ("Agreement") between these parties is attached hereto. 

Pursuant to the terms of the Agreement. NS and BRL hereby request that the Board 

adopt the terms of u*><; altached Agieement as a condiiion of the Board's approval of the 

Conrail Application. 

Pursuant to and in consideration of the Agreement. BRL hereby withdraws its pending 

request tor conditions other than those encompassed in the Agreement to be imposed on NS or 

affecting NS to mitigate enviro-mental impacts ofthe Conrail Transaction. 



Furthermore, in consideration of the settlement between the parties, BRL hereby 

withdraws its request to participate in the oral argument in this proceeding. 

Dated: June 2. 1998 

Respectfully subnutted. 

Rkhard A. Allen 
Andrew R. Plump 
Zuckert, Scoutt & Rasenberger, LLP 
888 Seventeenth Street, N.W. 
Suite 600 
Washington. D.C. 20006-3939 
(202) 298-8660 

Counsel for Norfolk Southem Corporation and 
Norfolk Southem RaUway Cotttpany 

Steven J. Kalish 
McCarthy. Sweeney & Harkaway, P.C. 
Suite 1105 
1750 Pennsylvania Ave.. NW 
Washington. D C. 20006 
(202) 393-5710 

Counsel for City of Bay Village, City of Rocky 
River and City of Lakewood 
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CERTIHCATE OF SERVICE 

I, Andrew R. Plump, certiiy that on June 2, 1998,1 caused to be served by U.S. mail, 

postage prepaid, or by more expeditious means, a true and correct copy of the foregoing NS-

67/BRL-8, Joint Submission of Settlement Agreement By and Between Norfolk Southem 

Corporation* and Norfolk Southem Railway Company and City of Bay Village, City of Rocky 

River ar. . of Lakewood. on all parties of record on the service list in STB Finance Docket 

No. 33388. 

' Andrew R. Plump U 

Dated: June 2, 1998 
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MEMORANDUM OF AGREEMENT 

This Memorandum of Agreement is entered into this 2nd day of June, 1998 by 

and between the Cities of Bay Village, Ohio, Rocky River, OuIo. and Lakewood, Ohio 

(hereafter collectively "BRL") and Norfolk Southem Corporation. 

WHEREAS, Norfolk Southem Corporation and Nonolk Southem Railway 

Company (collectively, "NS") is an Applicant in the railroad conlrol application currently 

pending before the United States Surface Transportaiion Board (the "STB") under 

Finance Dockel No. 33388 (the "Conrail Application"), in which NS and CSX 

Corporation and CSX Transportaiion, Inc. (collectively, "CSX"> are seeking autl ority to 

jointly acquire Conrail, Inc. and Consolidated Rail Corporation (collectively, "Coiu^l") 

and lo thereafter separalely operaie parts of the rail lines, facilities and other assets of 

Cormiil; and 

WHEREAS. NS submitted to the STB an Operaling Plan and Environmental 

Report as part ofthe Conrail Application, which submissions describe certain changes in 

rail traffic and operations that are projected lo result from the Conrail Transaction (the 

"Transaction"); and 

WHEREAS, the changes in rail traflfic and operations projecled to result from the 

Transaction include changes on the NS' Nickel Plate rail line, which runs through BRL; 

and 

WHEREAS, the Cities of Bay Village. Ohio, Rocky River, Ohio, ar.d Lakewood, 

Ohio (hereatler collectively "BRL") have participated as parties in the proceedings al the 

STB regardiiig the C'onrail Application and have in filings and comments submitted to 

the STB requested that the STB order NS to revise ceriain terms of the Transaction 

I 

m 
mm 



agreements and/or revise its Operating Plan to avoid what the BRL have described as 

significant adverse environmental impacts ofthe Transaction upon BRL and their 

residents, or altematively, that the STB condition any approval of the Conrail Application 

on the imposition of various conditions de signed to mitigate such impacts; and 

WHEREAS, the STB's Section of -nvironmental Analysis ("SEA") issued a 

Draft Environmenlai Impact Statement ("DEIS") with respect to the Conrail Application 

in December 1997 which, among other things, characterized the westem suburbs of 

Cleveland, Ohio, which area includes BRL, as a community with "unique 

circumstances," and directed NS lo consult with govemmenl agencies, elected officials 

and interesled parties in BRL regarding ceriain projected train traffic increases on the 

Nickel Plale line Ihrough BRL post-Transaction; and 

WHEREAS. NS and BRL have engaged in such consultations with the goal of 

reaching agreemenl on mitigation measures to ameliorate the environmenlai impacis in 

BRL of the projected changes in rail traffic and operaiions on rail lines and facilities to be 

operated by NS post-Transaction resulting from the Transaction; and 

WHEREAS. NS and BRL have reached agreement o.i such mitigation measures 

and have made certain commitments to each other as described iiereinafter, including but 

not limited to certain commitments by NS to make ceriain changes to ils Operating Plan, 

certain capital investments and certain financial contributions for miiigation of 

Transaction impacts and for the benefit of BRL; now therefore 

IT IS HEREBY STIPULATED AND AGREED AS FOLLOWS: 



I . Modifications to Operating Plan. In consideration of the concems of BRL and 

other communities in the Greater Cleveland area about increases in train frequencies 

projected for certain of the lines that NS will operate following approval by the Surface 

Transportation Board of the Conrail Application, NS agrees to modify its original 

Operating Plan. The modifications to the Operating Plan are described in NS' Mitigation 

Proposal for Train Frequencies in Greater Cleveland and Vicinity, which was submitted 

to the STB on April 16, 1998 (hereinafter, the "Mitigation Proposal"), and these 

modifications are sunimarized herein. NS agrees to modify its Operating Plan by 

constructing what is leimed the "Cloggsville Cormection," as described more particularly 

in subsection A hereof, by revising the rouling of certain trains that would have been 

routed on the Nickel Plale east of Cloggsville under the original Operating Plan lo a 

different rouling on existing Conrail lines, as described more {>articularly in subsection B 

here of: and by revising the projections of train frequencies for lines to be controlled by 

NS post-Transaction from the numbers coniained in the original Operating Plan lo a 

different set of numbers, as described more particularly in subsection C hereof 

A. Cloggsville Connection Constmction: NS agrees to constmct 

the Cloggsville Connection, which construction is comprised of two main 

elements: upgrading the rail lines and facilities between the NS Nickel 

Plate line at Cloggsville and the Conrail Lakefront line al CP-190 to 

double-track main line standards through changes and improvements to 

tracks, bridges, connections, signals and other appurtenant rail facilities, as 

tk'scribed more fully in the Mitigation Proposal; and building a double 

connection at Vermilion between NS' Nickel Plate line and the Conrail 



Chicago line to be operated by NS post-Transaction, instead ofthe single 

connection described in NS' original Operating Plan, as described more 

fully in the Mitigation Proposal. 

1. Funding: The cost of the construction and 

improvements to the rail lines and facilities between Cloggsville 

and CP-190 is currently estimaied at $24,350,000. The cost of 

constmcting a double cormection at Vermilion is currently 

estimated al $3,(X)0,000 more lhan constmcting the single 

conneclion originally proposed in the Operating Plan. NS hereby 

commits to fund up to the full cosl of these Cloggsville Conneclion 

projects. (NS previously commitled in its Operating Plan to spend 

the approximately $2,587,000 needed to constmcl a single 

connection at Vermilion.) NS* commitmenl to fund up to the full 

cosl of these projects is not limiled to the current cost estimates 

coniained herein. 

2. Schedule: NS estimates that constmction of the double 

cormection at Vermilion will lake three to five monlhs to complete, 

and lhat construction of the i.mprovements to the rail lines and 

facilities between Cloggsville and CP-190 will take 18 to 24 

monlhs to complete. NS hereby agrees to use its best efforts to 

complete these consimction projects within these time frames. 

PromptK upon execution of this Agreement, NS shall commence 

design and planning work for the Cloggsville Cormection projects. 



Once the STB's sqjproval of the Conrail .Application has become 

effective, NS will promptly commence construction of the 

Cloggsville Connection niojects, and NS will advance completion 

thereof with reasonable expedition In view of operating, 

engineering and other constraints the projects' cost and 

complexity, and any need to obtain additional c-ovemmental 

approvals. | p | ^(HHII 

3. Govemment Approvals. NS' ccn'joiitment to constmct 

the Cloggsville Conneclion project and to so in accordance with 

the schedule detailed above is subject to the acquisition ofany 

necessary federal, stale and local regulatory, govenmrienlal, 

environmental and other permits, approvals and authorizations for 

the projects specified herein, including but not limited to any 

necessary and applicable STB approvals. 

B. Rerouting of Trains fi-om Nickel Plate to Conrail Lines: NS agrees lhat 

promptly upon completion of consimction ofthe double connection at Vermilion, 

NS will reroute approximately 10.6 trains per day from a Rochester, PA ~ 

Youngstown, OH - Ashtabula, OH - Cleveland (Cloggsville) ~ Vermilion 

routing through Cleveland and BRL via the NS Nickel Plate line (as provided in 

the original Operating Plan), to a Rochester, PA ~ Alliance, OH - White, OH -

Cleveland (CP 181) - Berea. OH - Vermilion routing through Cleveland via 

Conrail lines to be operaied by NS post-Transi. ion. Once this rerouting is 

accomplished. NS projecls that average daily freight train traffic on the Nickel 



Plate line between Cleveland (Cloggsville) and Vermilion will be approximately 

23.5 trains. 

C. Rerouting of Trains fi-om Nickel Plate to Cloggsville Connection 

Route: NS agrees that promptly upon completion of the constmction and 

improvem.enls to the lines and facilities between Cloggsville and CP-190, NS will 

reroute approximately 9.6 trains per day fh)m a Cleveland (Cloggsville) lo 

Vermilion routing via the NS Nickel Plate line (as provided in the original 

Operating Plan) lo the Cleveland (Cloggsville)—CP-190—Berea—Vermilion 

routing created b> virtue of the aforesaid consimction and improvements. Once 

this rerouting is accomplished, NS projecls that average daily freighl train traffic 

on the Nickel Plate line between Cleveland (Cloggsville) -Jid Vermilion will be 

approximately 13.9 Irains. 

D. Revisions to Traffic Proiections: Table 1, attached hereto, contains the 

average daily freight train traffic projections from NS' original Operating Plan for 

the lines lo be operated by NS in Cleveland and the Greaier Cleveland area post-

Transaction. NS agrees to modify ils Operating Plan by substituting the average 

daily freight train Iraffic projections coniained in Table 2, attached hereto, for 

these lines. The traffic projections contained in Table 2 depend upon completion 

ofthe full Cloggsville Connection, Le^ completion of both the double connection 

at Vermilion and the upgrades and improvements to the line between Cloggsville 

and CP-190. As demonstrated in the attached Table 2, the modifications to the 

NS Operating Plan associated with the Mitigation Proposal result in a projection 

that the number oftrains mnning on the Nickel Plate line through BRL foUovring 



fiill completion of the Cloggsville Cormection and implementation ofthe 

Operating Plan (as revised) will be 13.9 trains per day (an increase of 0.4 trains 

per day over the base year 1995 traffic level of 13.5 for this line segment). 

E. Representations Regarding Traflfic Projections. NS represents that it 

has applied all relevant and appropriate information available to it to project that 

the number of fieight trains on the Cleveland (Cloggsville) to Vermilion rail line 

segment ihrough BRL will averse 13.9 trains per day following full completion 

ofthe Cloggsville Connection and through at least the remainder of the period lo 

which the projections in NS' Operating Plan pertains. NS further represents that 

it is not aware of any information that would render this projection incorrect or 

unreliable. NS agrees that, in the event that its projection should materially 

understate thc actual average number of freighl irains operated on this line 

segment during such period and thereafter. BRL shall not be deemed lo have 

waived in this Agreement such rights as it may have at such time to seek 

reopening of liie STB s approval of the Conrail Application, pursuant to 

applicahle laws and regulations goveming reopening of such proceedings, for the 

limited purpose of reconsideration of the adverse envirormiental impacts ofthe 

Transaction upon BRL and of the condilions imposed by the STB for mitigation 

of such ad\ erse impacts. NS furlher agrees lhat in the event lhat BRL were to 

seek reopening on such grounds, if BRL were lo requesl at that lime that the STB 

utilize an expedited schedule for consideration of the request for reopening and 

for an> proceedings upon reopening. NS will nol oppose the utilization ofan 

expedited schedule. The parties further agree lhat none of them shall be deemed. 



by virtue of this Agreement, to have waived any right to seek appellate review of 

any final order issued by the STB with respect to or following proceedings on 

such a request by BRL for reopening of rhe approval of the Conrail Application. 

F. Modifications in the Event of Ot̂ srating Changes. To preserve NS' 

operating flexibility while aflTording a mechanism for addressing certain ftitiue 

impacts ofany substantial increases in NS train traflfic over the projections 

described , subsection D of this section, the parties agree as follows: If during 

the period beginning on the date on which constmction of the Cloggsville 

Connection has been ftilly completed and concluding on the later of (i) the dale 

eight years from the Cloggsville Cotmection completion date or (ii) the date ten 

years from the dale on which the STB's approval of the Conrail Application 

becomes effective, there is any period of twelve consecutive months in which the 

average daily number of trains on the Nickel Plate line between Cleveland 

(Cloggsville) and Vermilion equals or exceeds 26 trains per day on an annualized 

basis. NS shall contribute $1,000,000 (one-million dollars) in additional funds to 

the Community Im{)acts Fund established pursuan* to Section V hereof fot 

mitigation projects. Such payment shall be made within 90 days after the end of 

•juch twelve-month period. The provisions of this subsection shall nol apply to 

train movements prior to the date on which consimction ofthe Cloggsville 

Connection has been fully compleled, and none of the twelve-month periods of 

traffic increases referred to in this subsection shall include any period prior to 

such Cloggsville Connection project completion date. 



G. NS Reports to BRL. In furtherance of this Section I of the Agreement, 

NS agrees to provide BRL on a monthly basis with an accurate written report on 

the average daily numb-r of freight trains that operated over the Nickel Plate line 

through BRL. Each such report shall be provided to BRL by NS within 30 days 

ofthe end ofthe applicaole monlh, and shall be contemporaneously submitted by 

NS to the STB. NS shall provide such monthly reports until the later of (i) the 

dale eight years from the Cloggsville Conneclion completion date or (ii) the date 

ten years from the dale on which the STB's approval of he Conrail Application 

becomes effective. In furtherance of this Section I, NS also agrees to promptly 

nolify BRL in writing of the date on which constmciion ofthe Vermilion double 

conneclion has been fully compleled and the date on which constmction ofthe 

remainder of the Cloggsville Comiection project has been fully compleled. 

II. Grade Crossing Improvements. NS hereby commiis to work cooperatively 

with BRL and other interested communities adjaceni to the Nickel Plale line between 

Cleveland (Cloggsville) and Vermilion in seeking the support of and funding from the 

applicable slate and other govemmental authorities for upgrading the crossing protection 

(e.g.. installing gates and flashing lights) at the 19 public at-grade highway rail crossings 

on the Nickel Plate line between Cloggsville and Vermilion, which includes those grade 

crossings located in BRL. NS will work with and cooperate wilh the pertinent state 

authonties in developing prioritization of and a timetable for installation of these 

upgrades. NS commits lo acl with all deliberate speed lo expedite the engineering, state 

re\ iew and appro\ al and constmction phases of such projecls. NS agrees to contribute 



the customary nulroad share of the cost of such upgrades, and to prompfly commence 

construction following state approval of the projects in accordance with established 

practices for grade crossing upgrade projects. 

III. Electronic Notification Regarding Train Locations. BRL has requested that 

NS provide for electronic notification to BRL emergency service providers as to the 

location ofNS trains on the Nickel Plate line within BRL. In rec- r,iiition of the fact that 

there are several possible methods for providing such electronic notification, somt̂  of 

which are experimental and some of which may not be appropriate for BRL, NS and BRL 

hereby agree lo negotiate in good faith the issues of whether any of the available methods 

are appropriate for BRL and, if so, whether and on what terms such method shall bi 

provided to BRL, or lo any one or more of the cities comprising BRL. 

IV. Clacue Siding. In response to communily complainis aboul noise associated 

with NS train operaiions in the Clague Siding, NS has recently imposed an operating 

restriction on eastbound trains. Eastbound trains are now restricted by a Superintendent's 

Bulletin from stopping at the easternmost end of the siding. The Bulletin states as 

follows in pertinent part: 

When train lengths permits, eastbound movemenls having to slop at 
Elmwood. Milepost B-l94, will stop as far west of Elmwood Road as possible 
and still be in a position to observe the eastbound signal and nol block Columbia 
Avenue.... 
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When eastbound trains are going to be slopped at Elmwood, lhey are to 

stop trains west of Milepost B-l 94.2 and do not leave lhat point until they have 

positive knowledge that they will be allowed east of signals at Elmwood (east end 

of Clague siding). ^^(fff/Hf/f^' 

NS agrees to abide by and enforce this restriction. NS has erected an "Engine 

Stop Here" sign to further advise crews of this slopping poinl. If at the expiration ofa 

period of one year from the date on which the STB's approval of the Transaction shall 

have taken effect BRL notifies NS that the above-described operating restriction has 

failed lo adequaiely remedy the community's concem about noise at Clague Siding, NS 

agrees to enter into further discussions with BRL on this subject. 

i l l g l l l V. Communilv Impacis Fund. In consideraiion ofBRL's concems about adverse 

oiivironmental impacts from the Transaciion, including the fact that during the interim 

period belween Day One (re,, the dale following conlrol on which NS and CSX split the 

lines and facilities of Conrail and begin operating those properties separalely pursuanl lo 

each of their respective Operaling Plans) and the date on which NS fully completes 

constmction of the Cloggsville Connection projecls, NS train traffic on the Nickel Plate 

line through BRL could potentially increase over current and historic levels, NS will 

provide a total amouni of $150,000 tc BRL to fund a Conmiunity Impacts Fund (the 

"Fund "). BRL may utilize the Fund for miiigation of what BRL determines lo be adverse 

environmental impacts resulting from the projecled train frequency increases on the 

Nickel Plate line during the interim period, including but nol limited to use for 

enhancements to eme: g. ney response capabilities and for other projects related lo 

vehicular delay and pedestrian and vehicular safety, and BRL may also utilize lhe Fund 
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for other purposes and expenses determined by BRL to have been or to be related to the 

impacts of the Conrail Transaction upon BRL. NS will make payment ofthis total 

amount of $150,000 to BRL no later than 30 days after the date on which the STB's 

approval of the Transaction has become efifective. The Fund shall be established and 

administered solely by BRL or their duly appointed designee(s), and BRL shall have sole 

responsibility for selecting, managing and maintaining the projects funded by the Funti. 

Additionally, in the event that NS becomes obligated to make the paymenl of $1,000,000 

to the Fund pursuanl lo the terms of Section I.F. hereof, such paymenl may be used by 

BRL, in its sole discretion, for mitigation of what BRL determines to be adverse 

environmenlai impacts resulting from the train frequency increases on the N.'ckel Plate 

line and for other purposes and expenses deiermined by BRL to have been or lo be related 

to such impacts. 

VI. FRA Studv of Hom Noi.se. The parties understand that the Federal Railroad 

Administration ("FRA") is considering issuing new mles on procedures for blowing of 

train homs al highway/rail at-grade crossings, which mles may allow communities to 

apply for an exception to hom blowing at certain grade crossings lhal meet explicit 

criteria and could be designated as "quiet zones." In the event that the FRA does issue 

mles with such provisions, and in the further event lhal Bay Village, Rocky River, 

Lakewood or any one or more of them decides lo seek to qualify one or more of the grade 

crossings in its community as such a "quiet zone," NS agrees to engage in discussions 

with suth community or communities with respect to such an effort. 
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VII. Other Understandings and Undertakings. 

A. BRL screes that through NS' consultations with the oflficials and 

elected representatives of BRL, which consultations have culminated in this 

Agreement, NS has complied with the directives in the DEIS regarding 

consultations with BRL with respect to potentially significant impacts resulting 

fixim the Transaction. 

B. BRL agrees not to seek any conditions or mitigation with respect to the 

STB's approval of the Conrail Application other than ns provided in this 

Agreement at the STB. in any court, or in any other fomm. By so agreeing, BRL 

shall not be deemed to have waived such rights as il may have in the future to 

seek reopening of the STB's approval of the Conrail Application, pursuant to 

applicable laws and regulations goveming reopening of such proceedings, for the 

limited purpose of reconsideration of the adverse environmenlai impacts of the 

Transaction upon BRL and of the conditions imposed by the STB for mitigation 

of such adverse impacis. 

C. NS acknowledges that it is boimd by any system-wide mitigation 

measures mandaled by the STB for hazardous materials iransport and intends to 

apply NS' own syslem-wide program for the safe transportation of hazardous 

materials (as further described in .A.ttachmei t A hereto) to the lines and facilities it 

will operate in BRL post-Transaction. Addilionally, NS agrees to work with BRL 

to provide hazardous materials response iraining lo BRL emergency service 

providers. NS also agrees to provide each of Bay Village, Rocky River and 
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Lakewood with an Operation Respond software package, to install such sofbvare 

for each ofthe cities and to train each city's personnel in the use of such software. 

VIII. STB Notification. Promptly upon execution of this Agreement: 

A. BRL and NS will notify the STB in writing that they have entered into 

this Agreemenl and will advise the STB of the terms of this Agreement. BRL and 

NS will further request at that time that the STB adopt the terms of th 

Agreement as a condition of the STB's approval of the Conrail Application; and 

B. BRL will advise the STB in writing that, in consideration of this 

Agreement, it is withdrawing ils request for conditions to be imposed on NS or 

affecting NS to mitigate environmental impacts of the Transaction. 

IX. Conditions. The commitments sel forth above, with the excepiion 

of the commitments made in the third sentence of Section I. A. 2. hereof and in 

Section VIII. hereof, tire conditioned on: 

A. The STB's approval of the Conrail Application, provided that such 

approval does not include the imposition upon NS of any conditions for 

mitigation in BRL that are both: (1) other than the conditions recommended in the 

Final Environmental Impact Statement ("FEIS") issued by the STB's Section of 

Environmental Analysis on May 22, 1998, and (2) materially inconsistent with, in 

lieu of, or supplemental to the commitments in this Agreement, including but not 

iimiled to any imposed condition requiring further study and evaluation of 

impacts and miiigation options for BRL as related lo the operations ofNS; and 
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B. The î >proval of the Application by the STB having become eflfective. 

IN WITNESS WHEREOF, the undersigned havc duly execu'ed this 

Agreement, all as of the day and year first above written. 

THE CITY OF BAY VILLAGE, OHIO 

By: IsL 
Hon. Thomas L. Jeiepis 
Mayor 

THE CITY OF ROCKY RIVER, OHIO 

By: /s/_ 
Hon. Don Umerley 
Mayor 

THE CITY OF LAKEWOOD, OHIO 

By: (sL 
Hon. Madeline A. Cain 
Mayor 

NORFOLK SOUTHERN CORPORATION 

By: [sL 
David R. Goode 
Chairman, Presideni and 
Chief Executive Officer 

IS 



Segacat Freight Traisf per Dsy Segacat 

Pre Pmrt ChsBge 

Rochestt - to Youngstown 12.6 17.7 5.1 

Youngstown to Ashtabula* 11.7 23.8 12.1 

Ashtabula to Cleveland (Cloggsville) 13.0 36.6 23.6 

Cleveland (Cloggsville) to Vermilion 13.5 34.1 20.6 

Rochester to Alliance 37.9 26.3 -11.6 

Alliance to White 26.4 30.1 3.7 

White To Cleveland (CP-181) 12.5 29.7 17.2 

Cleveland (CP-181) to 
CP-190** 

4S.4 42.9 -5.5 

CP-190 to Berea 48.4 42.9 -5.5 

Cleveland (Cloggsville) to CP-190 2.0 4.2 2.2 

Berea to Vennilion 48.4 34.9 -13.5 

Vermilion to Bellevue 15.6 27.0 11.4 

Bellevue to Oak Harbor 7.7 27.2 19.5 

Vermilion to Oak Harbor 48.3 41.4 -6.9 

Vermilion Connection west of Coen Road 0 7 7 

Vermilion Connection east of Coen Road n/a Hi/a n/a 

* Post numbers include 7 CSX trains per day 
** Post numbers include 10 CSX trains per day 
*** Post numbers include 2 CSX trains per day 
n/a = not applicable 



Table 2 NS Revised ClogggvUle CoBnectioii Mitigstion Propoaal 

Scgmcst Freight Traiss per Day Scgmcst 

Pre Pott Chaage 

Rochester to Youngstown 12.6 7.1 -5.5 

Youngstown to Ashtabula* 11.7 13.2 1.5 

Ashtabula to Clevehuid (Cloggsville) 13.0 26.0 13.0 

Cleveland (Cloggsville) to Vennilion 13.5 13.9 0.4 

Rochester to Alliance 37.9 36.9 -1.0 

Alliance to White 26.4 40.7 14.3 

White To Clevelar.u (CP-181) 12.5 40.3 27.8 

Cleveland (CP-181) to 
CP-190** 

48.4 53.5 5.1 

CP-190 to Berea 48.4 63.1 14.7 

Cleveland (Cloggsville) to CP-190 2.0 13.8 11.8 

Berea to Vennilion 48.4 55.1 6.7 

Vennilion to Bellevue 15.6 26.0 10.4 

Bellevue to Oak Harbor 7.7 26.2 18.5 

Vermilion to Oak Harbor 48.3 42.4 -5.9 

Vermilion Connection west of Coen Road 0.0 0.9 0.9 

Vermilion Connection east of Coen Road 0.0 11.6 11.6 

• Posl numbers include 7 CSX trains per day 
** Post numbers include 10 CSX trains per day 
••* Post numbers include 2 CSX trains per day 
n/a = not applicable 



ATTACHMENT A. 
NORFOLK SOUTHERN*S COMMITMENT TO 

SAFE TRANSPORTATION OF HAZARDOUS MATERIALS 

Safety, including safe transport of hazardous material is Norfolk Southem's (NS') highest 
priority. This unflagging commitment, which goes beyond simply complying with existing 
regulations and accepted industry practices, has resulted in NS' industry-leading safety 
performance. NS is dedicated to being a responsible member of the corr̂ munities it serves and is 
also motivated by the tenet that safety is good business. Simply put, accidents are both 
damaging and expensive, and NS is devoted to preventing them. The following summarizes NS' 
ongoing commitment to safe transportation of hazardous materials. 

WHAT IS HAZARDOUS MATERIAL? 

The U.S. Department ofTransportation (DOT) defines a hazardous material as ''Any 
substance or material in a quantity or form which poses an unreasonable risk to health, safety, 
and property when transported in commerce." This includes a rather extensive list of chemicals 
of varying degrees of hazard. 

Norfolk Southem has transported over 250,000 loads of hazardous materials annually for 
the last several years with an excellenl safely record. Overall, 99.96 pei oenl of the hazardous 
materials shipped on NS arrive without incident, and NS is continually woricing to improve their 
safety and environmental performance. System-wide, hazardous materials traflfic amoimts to 
aboul five percent ofthe 3.8 lo 4.0 million total carloads of freight handled by NS each year. 
Completion of the Conrail Transaction will increase hazardous materials loads on some rail line 
segments, and decrease loads on others. However, NS expects the system-wide percentage of 
hazardous materials to other freight to remain aboul five perceni post-Transaction. 

NS' EXISTING RISK MANAGEMENT PROGRAM FOR HAZARDOUS MATERIALS 

Prevention is the primary objective of the NS Risk Managemenl Program for Hazardous 
Materials. Prevention means minimizing risks while maximizing employee safety and protection 
ofthe environmeni. NS achieves this objective through effective training, regulatory 
compliance, safe operating practices, equipmenl and right-of-way inaintenance, risk assessment, 
and contingency planning. 

Employee Training - Effeclive employee training is the comerstone of hazardous 
materials incident prevention. Since 1993, over 20,000 NS employees have successfully 
participated in the NS hazardous materials iraining program. Since then, NS has provided 
refresher training annually to employees wilh key hazardous materials managemenl and handling 
responsibilities - even though federal regulations only require such refresher training every three 
years. Environmental Awareness training is also conducted for all employees on a regular basis. 
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Regulatory Compliance - NS must abide by several federal laws and regulatory 
programs designed to ensure the safe handling and transport of hazardous materials, including: 

U.S. DOT hazardous materials regulations (49 CFR 170-179) 
Comprehensive Environmental Response, Compensation, and Liability Act of 
1980 (CERCLA) 
Resource Conservation and Recoveiy Act of 1976 (RCRA) 

The DOT regulations closely regulate the transportation of hazardous materials. For 
example, each rail car (or block of cars) containing hazardous materials must have the proper 
documentation, including identification of the material and an emergency telephone number. 
Most cars containing hazardous materials must display a placard or other markings to identify the 
contents and the associated hazards. The regulations also control the placement of hazardous 
materials cars in a train. Cars containing incompatible materials are not to be placed next to each 
other to reduce the risk of a chemical reaciion. Similarly, incompatible cars are not to be placed 
next to each other. For example, a hazardous materials tank car may not be placed next to a flat 
car carrying steel pipe, as the pipe could shift and damage the tank car. 

NS also must comply with Federal Railroad Administration (FRA) regulations covering 
track and signal safety standards, locomotive and fixight car safety standards, and railroad 
operating rules and practices, all of which reduce the risk of hazardous materials releases from 
accidenis. 

Safe Operating Practices - Industry recommended safe operating practices for the 
transportation of hazardous materials are provided in the American Association of Railroads 
(AAR) Circular OT-55. There are four main areas addressing incident prevention: 

Key Trains are trains that carry a specified amount of hazardous materials, and 
have certain restrictions such as a maximiun speed of 50 mph and procedures for 
meeting and passing other trains. 

Key Routes are any rail line segments with an annual volume of 10,000 car loads 
(or greater) ofany hazardous materials. Key routes are subject to specific track 
maintenance requirements (twice yearly inspections of main track and aimual 
inspections of sidings), and a maximum distance of 40 miles between track-side 
safety detecto'-s (sensors that monitor performance of passing train cars, including 
such items as wheels and dragging equipment). Since 1992, NS has applied key 
route requirements to rail line segments with 9,000 car loads of hazardous 
materials. Track-side safety detectors are placed only 11 to 15 miles apart over 
the entire NS system. 

Yard Operating Procedures establish safe train car swiiching operations in rail 
yards, often going beyond the federal regulations. NS has even tighter restrictions 
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limiting the number of cars of certain commodities whirh can be cut -off, 
prohibiting ariy tank cars containing flammable gas from being cut-off in motion, 
and limiting loaded hazardous materials cea- coupling speeds to 4 nq>h or less. 

Storage Distance defines the minimum distances ftom raibroad mainline tracks 
and passenger operations for storage and handling of hazaidous materials. In 
addition, NShasa general policy against transloading hazardous materials on 
company r^operty. Where transloading is epproved special precautions are 
taken toi : ovide spill containment and environmental protection. 

Although compliance with each of these areas is totally voluntary. NS has adopted OT-55 as part 
of its operating policy and practice. 

NS is also a member of the Chemical Manufacturers Association (CMA) Responsible 
Care partnership program. This program focuses on prevention of accidents by adopting a code 
of management practices established by the CMA for safer handling and transport of chemicals. 
The program includes chemical transport risk management, compliance review and training, 
safety performance reviews and recommendations, handling and storage practices, and 
emergency preparedness procedures. The incorporation of these elements into NS' existing 
safety and environmental programs further strengthens NS' risk management of hazardous 
materials transportation. 

Maintenance - Maintenance of the railroad infrastmcture and equipment is an extremely 
important element in preventing accidents. Large annua] expendimres are made to keep NS rails 
in "tip-top" shape and ensure the safest travel for all traflfic, including hazardous materials. Most 
tank cars are privately ,iwned and NS is not responsible for their maintenance other than ensuring 
safe running gear. Nonetheless, accidents with hazardous materials cars can result from other 
cars in the train. Therefore, NS has an effective maintenance and inspection program in place to 
keep all railroad owned equipment up to the required siandards of safety. 

Contingency Planning - NS has two types of plans that address potential hazardous 
materials incidents. These are the NS Emergency Action Plans for Hazardous Materials 
Incidents and Division Emergency Action Plans for Hazardous Materials Incidents. Both of 
these contingency plans emphasize finding and fixing the source ofthe spill or release, 
containing and controlling the spill or release, identifying the material and notifying the proper 
authorities, and cleaning up the spill and restoring the environment. Both plans are updated as 
required by regulation, and when warranted by changes in NS operations. In addition, NS uses 
intemal and extemal Hazardous Materials audits lo evaluate their emergency response plans and 
hazardous materials training programs. 

Additional emergency response resources include private, on-call contractors, who 
provide supplemental hazardous materials handling knowledge, personnel, and equipment. 
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These resources are located strategically throughout the NS system, and are available to support 
railroad personnel and local police and fire departments during incidents. 

ADDITIONAL SAFETY MEASURES TO BE TAKEN BY NS IN RESPONSE TO POST-
TRANSACTION INCREASES IN HAZARDOUS MATERIALS TRAFFIC 

Implementation of the Conrail Transaction will affect the volume of hazardous materials 
shipped on NS lines, and the routes used to move the hazardous materials to customers. Some 
NS rail line segments will experience increases in hazardous materials traflfic, while other line 
segments will experience decreases. The Draft Environmental Impact Statement (DEIS) on the 
Transaction, prepared by the Surface Transportation Board (STB), identifies NS rail line 
segments which are anticipated to experience increases in hazardous materials traflfic. The DEIS 
recommends specific safety measures for rail line segments projected to experience increases in 
hazardous materials traffic above the key route threshold of 10,000 cars annually as a result of 
the Transaction, with additional safety measures for rail line segments where hazardous materials 
traflfic is expected to double and exceed 20,000 car loads annually. 

NS concurs with the DEIS recommendation that the increases in hazardous materials 
transportation warrant additional safety measures. In keeping with the DEIS recommended 
mitigation strategy and NS' own proactive approach lo safety, and contingent on the STB's 
approval of the joint CSX-NS application lo acquire control of Conrail, NS commits tc the 
following: 

Svatem-Widc Safety Measures 

NS will implement its existing Risk Management Program for Hazardous Materials 
across the entire post-Transaction NS system. This will include the following specific actions: 

1. NS will develop and maintain Emergency Action Plans for Hazardous Materiab 
system-wide. NS has two lypes of plans that address potential hazardous materials 
incidents. These are NS Emergency Action Plans for Hazardous Materials Incidents and 
Division Emergency Action Plans for Hazardous Materials Incidents. Similar plans will 
be prepared and implemented for the newly-acquired Conrail rail lines and facilities. 

2. NS will maintain and continue to improve its safety policies and procedures to 
reduce the risk of hazardous material incidents. NS has established a Risk 
Management Program for Hazardous Materials within its Environmental Protection 
departmenl. In addition, NS corporate operating policies and procedures incorporate the 
safety jwlicies and procedures of AAR Circular OT-55 for the safe transport of ha7.ardous 
materials and the CMA Responsible Care program for the safe transport and handling of 
chemicals. These operating policies and procedures will be implemented throughout the 
expanded NS syslem. A Safety Integration Plan (SIP) was prepared by NS and submitted 
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vith it's application to the STB. The SIP details NS' plans to incoiporate the NS safety 
policies aud procedures into the Conrail operations acquired by NS. 

Local Safetv Mea«ur«i - Key Pnnti^ 

NS will provide the following risk management measures to rail lmc segments that 
become "Key Routes": 

1. NS wiU implement the AAR Circubr OT-S5 guidelmes for thc safe transportation of 
hazardous materials, including: 

Wayside defective bearing detectors shall be placed a maximum of 40 miles apart 
on key routes, or an equivalent level of protection may be installed based on 
improvement in technology. 

Main track on key routes must be inspected by rail defect detection and track 
geometry inspection cars or any equivalent level of inspection no less than two 
times each year; and sidings must be similarly inspected no less than one time 
each year. 

Any track used for meeting and passing key trains must be Class 2 or better. If a 
meet or pass must occur on less than Class 2 track due lo an emergency, one of 
the trains must be stopped before the other train passes. 

Training of employees who handle shipments of hazardous materials on a key 
route must be conducted on an aimual basis. 

2. NS wUl prov'de hazardous materials contingency plan infonnation to counties along 
ke) routes for distribution to the Local Emergency Planning Committees (LEPCs). 
These contingency plans will contain infonnation on NS hazardous materials emergency 
response plans, key sources and contacts for additional emergency assistance, and NS 
contacts. The information provided by NS will supplement existing contingency 
planning efforts by the LEPCs, bul is not iniended lo lake the place of local planning. It 
is neither necessary nor cost-effective for every local firefighter and policeman to have 
the expert skills and equipment to respond personally to any hazardous materials 
emergency. Through the proper awareness training and contingency planning, states and 
local communities will be able to pool their response capability with those of federal 
agencies and NS to provide for a more coordinated and better managed emergency 
response syslem. 

3. NS has an established 24-hour toll-free telephone line which can be used to obtain 
hazardous materiab emergency response infonnation. The emergency response 
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information "hotline" is established in the NS Police Communications Center in 
Roanoke, Virginia, >^ch can iinmediately access all NS dispatch centers. 

Additional Safetv Measures on RoutM Where n»wm t̂ Traffic is a ^ t t d to Double and 
Exceed 20.000 car ioadii annually 

NS will provide the following risk management measures to rail line segments where 
hazardous material traflfic doubles and exceeds 20,000 car loads annually: 

1. NS will implement the mitigution measures noted above for Key Routes, including 
implementation of the OT-55 guidelines for Key Routes, provision of hazardous 
materials contingency planning information to affected coimties for dissemination to 
LEPCs, and a 24-hour toll-free "hotline" for hazardous materials emergency response 
information. 

2. NS will provide hazardous materiab emergency response training drilb for each 
raU line segment within two years after Approval of the Transaction. These drills 
will be held in cooperation vrith the LEPCs, and interested federal and state agencies. 
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V I A HAMP D « I . I V « t Y 

Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
1925 K Street. N.W., Seventh Floor 
Washington, DC 20423-0001 

Re: C3X Corp./Norfolk Southern Corp. -- Control and 
Operating Leases/Agreement -- Conrail; Finance 
D o c k e t No. 33388 

Dear Secretary Williams: 

Enclosed are the o r i g i n a l and 25 copies of "Motion of 
Indianapolis Power i Light Company ("IPL") t o Strike 'Notice of 
Willingness of Applicants CSX Corporation and CSX Transportation, 
Inc. to Accept Additional Conditions m the Public I n t e r e s t 
(CSX-152), ' and Motion i n Limine Objecting t o Any Reference t o 
Same" (IP&L-14) i n the above-referenced proceeding. Also 
enclosed i s a 3.5" d i s k e t t e containing the Motion i n WordPerfect 
format, and three a d d i t i o n a l copies of the Motion f o r time-
stamping and return via our messenger. In view of the f a c t t h a t 
IPL requirea '-i ruling on this Motion before CSX presenta oral 
argument abou: it. we request your assistance in expediting its 
handling. 

Respectfully submitted, 

Michael F. McBride 

Attorney for Indianacolia Power & 
L i g h t Company 

cc(w/encl.): A l l Parties of Record 
The Honorable Linda J. Morgan (courtesy copy) 
The Honorable Gus K. Owen (courtesy copy) 



UNITED STATES OF AMERICA 
DEPARTNENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

IP6L-14 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, IN 
NORFOLK SOUTHERN CORPORATION AND 

NORFOLK SOUTHERN RAILWAY COMPANY — 
CONTROL AND OPERATION LEASES/AGREEMENTS — 

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

MOTIOir or I1IDIA1IAPOLI8 POVBR C LJOBT COMPAIIY 
TO 8TRIKB 'NOTICB OT WILLIMOnSS Or APPZiICAMTS 
CSZ CORPORATIOM AMD CSZ TRAMSPORTATIOM, IMC. TO 

ACCEPT AODITIOMAL CONDITIONS IM THB PUBLIC IMTBRB8T (CSZ-152),' 
AMD MOTION IM LIMINE OBJECTING TO AMY RBPBRBMCB TO SAMB 

Late i n the afternoon on Monday, June 1, 1998, w i t h 

less than 48 hours t o go before the s t a r t of o r a l argiment i n 

t h i s massive proceeding i n vhich the J o i n t A p p l i c a t i o n has been 

pending f c r almost one year, Applicants CSX Corporation and CSX 

Transportation, Inc. ( c o l l e c t i v e l y , "CSX") f i l e d a "Notice of 

Willingness of Applicants CSX Corporation and CSX Transportation, 

Inc. t o Accept Additional Conditions i n the Public I n t e r e s t {CSX-

152)' ("the Notice") designed t o defeat any meaningful r e l i e f f o r 

I.idianapolis Power & Light Company ("IPL") . 

The Motion (1) i s an outrageous e f f o r t t o evade the 

procedural schedule adopted i n the proceeding l a r g e l y a t 

Applicants' reguest which IPL has scrupulously adhered t o but CSX 

has not*. (2) constitutes "sandbagging" by coming i n a t the 

* Just l a s t week, i n Decision No. 84, the Board properly 
rejected CSX's last-minute e f f o r t t o supplement the record w i t h 
a d d i t i o n a l evidence about anti-assIgnment clauses I n Conrail 

(continued...) 



"thirteenth hour* trtille trying to distract IPL's counsel from 

preparing for oral argument, (3) violates the accepted rule — i n 

Rule 408 of Federal Rules of Evidence — against admission into 

evidence of settlement offers and responses, and, i r o n i c a l l y , (4) 

vi o l a t e r the very Settlement Agreement (CSX-151} with the City of 

Indianapolis simultaneously f i l e d with the Board by CSX and which 

provides, i n 58, ihat "CSX and the City [of Indianapolis] 

understand and stipulate that t h i s Agreement Is not Intended to 

s e t t l e and shall not prejudice the position of any party with 

respect to the Joint Application." Nevertheless, on page 10 of 

the Notice!, CSX argues, inconsistently with i t s Stipulation v i t h 

the City of Indianapolis, that the Settlement Agreement i s 

beneficial to IPL and Indiana Southern Railroad and should be 

used to deny those two parties any other r t i l l e f , thus v i o l a t i n g 

the very language that IPL asked the City of Indianapolis to 

include i n the Settlement Agreement and quoted above so that i t 

could not be used as CSZ now seeks to use i t . That- i s simply 

outrageous, and evidence of bad f a i t h on the part of CSX. The 

Notice and Attachments thereto should be stricken from the 

record, and a l l parties should be directed not to refer to them, 

quote from them, or otherwise rely on them in any way i n t h e i r 

oral arguments or in any other submission in t h i s proceeding. 

1. Procedural Schedule. The Notice constitutes lo 

pages of t h i n l y disguised argument and distorted or erroneous 

presentation of IPL's circumstances that could have, and should 

havc, been f i l e d no later than February 23, 1998, when f i n a l 

*(...continued) 
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b r i e f s vere dua. (The additional 10 pages also violates the 

Board's page l i m i t s on brief s , since CSX used nearly a l l of i t s 

allotment already.) Thare i s no new avidanoa i n tha Motioa 

axeapt for (a) tha j o i n t settlement offer of CSZ and i t s 8f-

peroent ownad subsidiary, Indiana Rail Road, and (b) IPL*s 

rasponsa. IPL has had no time to respond to the substantive 

claims and arguments presented i n the Notice, and strenuously 

objects to the introduction of that Notice nov, or the 

attachments to the Notice, vhich vere i n CSX's possession on or 

before May 12, 1.98. As the Board put i t so v e i l i n Decision No. 

84: 

"CSX . . . presents no valid reason vhy i t could 
not have submitted the proffered evidence i n a more 
timely manner. Accepting the evidence at t h i s late 
stage vould seriously deviate from the v e l l -
established procedural schedule i n t h i s case. I t 
vould also prejudice the opponents vho have consis­
tently challenged, i n one manner or another, [the 
matter i n dispute therein]. 

Decision No. 84 (at 2), served May 28, 1998. A l l the same 

reasons j u s t i f y s t r i k i n g CSX-152, vhich comes in even later i n 

the proceeding and vithout even a motion for leave to f i l e i t . 

2. "Sandbagging." Apparently concerned that IPL vould 

get r e l i e f from the Board, despite CSX's consistent arguments 

that IPL was ent i t l e d to none other than the crumbs offered i n 

the Joint Application, CSX engaged in sham settlement discussions 

by offering IPL — ironically, together with Indiana Rail Road, 

i t s purported competitor' — vhat IPL regards as Inconsequential 

' Mr. Sharp, Vice President-Coal Marketing for CSX, i s the 
author of the theory — nov abandoned by CSX — that "[v]here 
t r a f f i c was available to either Indiana Railroad [ s i c ] or to CSX, 
we would be competitors." ISRR-9, Weaver V.S., Attachment 1, 

(continued...) 



changes i n the *Rube Goldberg'-like arrangement proposed by CSX 

i n the Joint Application, purportedly to restore the competition 

that i t admits vould be lost i n Indianapolis. Then, after IPL 

responded to the j o i n t CSX/Indiana Rail Road settlement offer and 

rajaotad i t , CSX has the temerity to ask the Board to 

un i l a t e r a l l y impose ori IPL competitive 'fixes' (vhich are nothing 

of the sort) that IPL, knoving i t s needs better than anyone, 

rejected. Xf vhat CSX/Indiana Rail Road proposes vere t r u l y an 

improvement over IPL's current circumstances, does the Board 

re a l l y believe IPL vould reject i t ? Merely to state CSX's theory 

i s to reject i t . 

The Board does not have before i t the Contract v i t h 

Conrail and Indiana Southern (ICC-C-CR-4553) that applies to 

IPL's movements of coal originating on Indiana Southern, and so 

i t could not possibly knov vhether the crumbs CSX offered IPL 

vould i n any vay restore the competition that IPL i s losing. IPL 

can assure the Board, vithout discussing the merits of CSX's 

purported settlement offer to IPL, that the offer vas t o t a l l y 

unsatisfactory, vhich i s vhy IPL rejected i t . Without knoving 

vhat i s in the IPL/Conrail-Indiana Southern Contract, so as to 

compare the CSX/Indiana Rail Road settlement offer with vhat IPL 

has now, the Board could not conclude otherwise. IPL needs 

structural r e l i e f , not the crumbs offered by CSX and Indiana Rail 

Road, which is why i t rejected the j o i n t settlement offer. 

*(...continued) 
page 3 of 3, f i l e d January 14, 1998. Given that the CSX/Indiana 
Rail Road offer to IPL was a j o i n t offer, Mr. Sharp's theory was 
obvious nonsense. 



3. Publie Policy Milttiii-i*«« Stronalv Aaainst Accepting 

I n t o Evidence Settlement n f f Ara Th^t Have Been Reiected. so as t o 

Discourage the Type of Behavior Displayed i n the Notice, and 

There I s No Au t h o r i t y f o r Accepting I n t o Evidence a Settlement 

Offer That Was Rejected. There i s simply no a u t h o r i t y — MOMB — 

f o r accepting i n t o evidence, over the strenuous opposition of the 

opposing party, settlement offers which have been rejected.' 

There i s , however, ample a u t h o r i t y f o r not admitting rejected 

settlemt'int o f f e r s i n t o evidence. See Rule i08 of the Federal 

Rules of Evidence: 

"Evidence of (1) f u r n i s h i n g or o f f e r i n g or promising 
t o f u r n i s h , or (2) accepting or o f f e r i n g or promising 
t o accept, a valuable consideration i n compromising or 
attempting t o compromise a claim which was disputed 
as t o e i t h e r v a l i d i t y or amount, i s not admissible t o 
prove l i a b i l i t y f o r or i n v a l i d i t y of the claim or i t s 
amount. Evidence of conduct or statements made i n the 
compromise negotiations i s likewise not admissible...." 

The Rule provides f o r c e r t a i n exceptions (such as f o r p r e e x i s t i n g 

evidence or t o prove b i a s ) , but none of them apply here. Thus, 

the Rule — which serves the important public p o l i c y and ben e f i t 

of encouraging o f f e r s of compromise and frank discussion of the 

merits of the matter itjithout fear that the tribunal w i l l see them 

— would be turned upside down by allowing CSX's t a c t i c s t o 

succeed. 

' In contrast, the Board has a long-established practice of 
accepting settlement agreements which resolve matters in 
controversy. CSX ought to know the vast difference between 
accepting into the record, at any time and presumably with the 
agreement of a l l settling parties, a settlenent agreement, and 
using offensively a settlement offer — which, in this case and 
as one might expect in the circumstances, was a sham drafted for 
this purpose — against the party who has, wholly within i t s 
rights, rejected i t . 



4. CSX*a Effort feo n«e »he Set1̂ 1e«ent Agreement with 

the Citv of Indianapolis violates That Agreement. CSX-151, filed 

simultaneously vith the Notice, provides in fS that "this 

Agreement i s not intended to settle and shall not prajudioa the 

position of any other party vith respect to the Joint 

Application" (emphasis added). CSX, despite having agreed to 

that provision whiah the city of Indianapolis insisted on at 

IPL's request, immediately proceeds to violate i t by relying on 

the Settlement Agreement vith the City in the Notice (at page 10) 

as an additional reason for denying the relief sought herein by 

IPL. That type of conduct should cause the Board to reject the 

position urged by CSX in the Notice because i t demonstrates that 

CSX i s not p.oviding the Board vith a complete presentation of 

the circumstances affecting IPL's interests, and demonstrates the 

unfairness of vaiting until the eve of oral argument to f i l e such 

a nev, complex, and misleading pleading. I t should be rejected 

for that reason alone. 

Motion in Limine. Lastly, IPL seeks to bar CSX or any 

other party from referring to, discussing, or othervise relying 

on, the Notice or the Attachments thereto. A motion in Limine is 

appropriate to bar specific evidence ô.- argxments that may be 

unnecessarily cumulative, create unfair prejudice, or confuse the 

issues based upon the grounds available under the Federal Rules 

of Civil Procedure and the Federal Rules of Evidence. See Fed. 

R. Civ. P. 16(c)(4); Fed. R. Evid. 103, 403. In recent years, 

the motion in limine has "become videly recognized as a salutory 

device to avoid . . . unfairly prejudicial evidence. ..." 

Gendron v. Pawtucket Mutual Ins. Co.. 409 A.2d 656, 659 (Me. 
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1979). The Board's Rulas of Practice, explicitly consistent vith 

the Paderal Rules of Evidence, specifically preserve "the 

substantial rights of the parties.' 49 C.F.R. S 1114.1 (1997). 

IPL's rights would be violated i f i t vere to be 'sandbagged' by 

admission into the record a settlement offer i t regarded as 

inaccurate, self-serving and misleading, and whioh i t rajaotad. 

For CSX to use that as an excuse to further brief most of the 

major issues in the proceeding, even acquisition premiiuBS, three 

and one-half months after briefs vere due, is inexcusable. 

IPL refuses to get dravn into a substantive discussion 

of CSX's settlement offer or IPL's response, in viev of i t s 

position that this Motion to Strike should be gra'ited and, in 

this Motion in Limine, that CSX should be barred from even 

discussing the ma ttf before the Board on June 3-4 at the oral 

argument. IPL Intends to object vigorously, during oral argument 

by CSZ or by aay party, to any reference to CSX-152 or the 

attachments thereto. Public policy should strongly discourage 

the Board from permitting CSX to engage in the behavior that is 

evidenced by the filing of the Notice. If i t vere to permit CSX 

to use i t s sham settlement offer to IPL, and IPL's good-faith 

response thereto, against IPL, the Board v i l l send the folloving 

message to a l l who receive settlement offers from railroads 

appearing before i t : "BEWARE — THIS SBTTLEMBMT OFFER MAY BB USKD 

AGAINST YOU AMD YOU SHOULD MOT RESPOND SUBSTAMTIVBLY AMD IM OOOD 

FAITH, FOR THB BOARO MAY IMPOSE THB SBTTLBMBMT OFFER OM YOU BVBM 

IS. 
ami 



IP YOU RBJBCT IT, AMD ALLOW RAILROADS TO TRY TO DISTORT YOUR 

WORDS IM RBSPOMSB."̂  

Conclusign 

The Board should: (1) reject the Notice and the 

Attachments thtreto (CSX-152) as a violation of the procedural 

schedule i n t h i s proceeding, IPL's rights, and the Board's own 

procedural rules; (2) grant IPL's Motion i n Limine and bar 

counsel for CSX or an̂  other party from quoting, referring to, or 

otherwise relying on i n any way any matter set f o r t h i n the 

Notice or the Attachments thereto; and (3) grant IPL such other 

and further r e l i e f , including additional oral argument, as nay be 

necessary because of the unauthorized f i l i n g of CSX-152 and the 

disruption i t has caused counsel for IPL on the eve of oral 

argument. We sc pray. 

* We hasten to add that IPL stands by what i t wrote but 
that, as a matter of the highest principle, the Board should not 
rely on IPL's l e t t e r any more than i t should rely on the j o i n t 
CSX/Indiana Rail Road "settlement offer." Our point i s that CSX 
is now trying to d i s t o r t and b e l i t t l e IPL's position, and twist 
i t s words against i t , rather than have the Board decide the 
matter on the pleadings f i l e d to date. IPL i s perfectly content 
to decide this matter on the record to date, but apparently CSX 
was not. L i t i g a t i o n , unfortunately for CSX, i s l i k e that. The 
Board should not allew parties another "shot" j u s t because they 
think they are losing. There i s no other conceivable reason for 
f i l i n g the Notice and Attachment's thereto. 



In view of tha prejudice to IPL from tha filing of CSX-

152, we ask the Board to rule on this matter before alloving CSX 

to refer to, rely on, or othervise to address any of tha matters 

sat forth in CSX-152. 

June 2, 1998 

Respectfully submitted, 

Michael F. McBride 
Brenda Durham 
LeBOEUF, LAMB, GREENE ft 
MacRAE, L.L.P. 

Suita 1200 
1875 Connecticut Ave., N.W. 
Washington, D.C. 20009-5728 
(202) 986-8000 (Telephone) 
(202, 986-8102 (Fax) 

Attorntsya for Indi anapolis 
Powe ' fc Light Company 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTIIERN CORPORATION AND 
NORFOLK SOUTIIERN RAILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIi. CORPORATION 

CERTinCATE OF SERVICE 

I hereby certify that I have served, this 2nd day of June, 1998, a copy of the 

foregoing "Motion of Indianapolis Power & Light Company to Strike 'Notice of Williiigness 

of Applicants CSX Corporation and CSX Transportation, Itic. to Accept Additional Conditions 

in the Public Interest (CSX-152),' and Motion in Limine Objecting to Any Reference to Same" 

(IP&L-14), ly fitst-class mail, postage prepaid, or by more expeditious means, upon all parties 

of record. The following persons were served by hand delivery or facsimile: 

Office of the Secretary David M. Konschnik, Director 
Case Control Unit Office of Proceedings 
ATTN: STB Finance Dkt. 33388 Surface Transportation Board 
Surface Transportation Board Mercury Building 
Mercury Building 1925 K Street, N.W. 
1925 K Street. N.W. Washington, DC 20423 
Washington. DC 20423-0001 VIA HAND DELIVERY 
VIA HAND DELIVERY 

Honorable Jacob Leventhal 
Mr. Vemon Williams. Secretary Administrative Law Judge 
Surface Transportation Board Federal Energy Regulatory 
Mercury Building Commission 
1925 K Street N W. Office of Hearings, Suite UF 
Washington, DC 20423-0001 8̂ 8 First Street, N.E. 
VIA HAND DELIVERY Washuigton, DC 20426 

VIA HAND DELIVERY 



John V. Edwards, Esq. 
Patricia Bruce, Esq. 
Zuckert. Scoutt 

& Rasenbeî er, L.L.P. 
Brawner Building 
888 17th Street, N.W. 
Washington, DC 20006-3939 
v u FACSIMILE 

Drew A. Harker, Esq. 
Paul T. Denis. Esq. 
Susan Cassidy, Esq. 
Denris G. Lyons. Esq. 
Amold & Porter 
555 12th Street, N.W. 
Washington, DC 20004-1202 
v u FACSIM<XE 

David A. Cobum, Esq. 
Steptoe & Johnson 
1330 Connecticut Avenue, N.W. 
Washington, DC 20036 
VUFACOMILE 

Gerald P. Norton, Esq. 
Harkins Cunningham 
1300 19th Street, N.W. 
Suite 600 
Washington, DC 20036 
v u FACSIMILE 

Brenda Durham 
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BY HAND DELIVES^-^ 

The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
ATTN: STB Finance Docket 33388 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

c«UR0sloverandlof tus . coot 

Re: F.lnance Docket No. 33388, CSX Corporation and CSX 
Transportation Inc., Norfolk Southem Corporation 
and Norfolk Southem Railway Company -- Control 
and Operating Leases/Agreements -- Conrail Inc. 
and Consolidated Rail Corporation 

Dear Secretary Williams: 

Enclosed for f i l i n g in the above-referenced proceeding 
are an original and twenty-five (25) copies of the Notice of 
Withdrawal of Potomac E l e c t r i c Power Company ("PEPCO") 
(PEPC-10). We have also enclosed a diskette containing this 
f i l i n g in WordPerfect 5.1 format, as well as an additional copy 
of the f i l i n g to be date-steonped and returned to the bearer of 
this l e t t e r . 

In view of th." s f i l i n g , PEPCO hereby withdraws i t s 
request to participate in the oral argiiment in this proceeding 
scheduled for June 3-4, 1998. PEPCO suggests that the five 
minutes of argument time allotted to i t be re-allocated to the 
other "coal" parties >tfith which i t i s grouped. 

CAM/mfw 
Enc"" osures 

Chriatophe K i l l s 

cc: Bettye Uzzle 
Parties of Record 



PEPC-10 
BKFORS THX 

SURFACI TRAMSPORTATION BOARD 

CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMPANY --
CONTROL AND OPERATING LEASES/ 
AGREEMENTS -- CONRATL INC. AND 
CONSOlilDATED RAIL CORPORATION 

Finance Docket 

NOTICS OF NITHDRANAL OF 
90T0HKC SLXCTRIC PONSR COilPANY 

Eotomac E l e c t r i c Power Company ("PEPCO") has reached a 

voluntary settlement w i t h Applicants of the matters raised by 

PEPCO's comments and recjuest f o r conditions i n t h i s proceeding. 

Accordingly, PEPCO hereby withdraws i t s comments and request f o r 

conditions, and f u r t h e r withdraws as a party of record i n t h i s 

proceeding. 

Respectfully submitted. 

John J. Sullivan 
Potomac E l e c t r i c Power Company 
1900 Pennsylvania Avenue, N.W. 
Washington, D.C. 20068 

Dated: June 2, 1998 

C. Michael Loftus 
Christopher A. M i l l i 
Andrew B. Kolesar 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attorneys f o r Potomac E l e c t r i c 
Power Company 



mmm 
mKKm CERTIFICftTE QF SERVICB 

I c e r t i f y that I have t h i s 2nd day of June, 1998, 

served copies of the foregoing Notice of Withdrawal by hand upon 

Applicants' counsel: 

Dennis G. Lyons, Esq. 
Arnold & Porter 
555 Twelfth Street, N.W. 
Washington, D.C. 20004-1202 

Richard A. A l l e n , Esq. 
P a t r i c i a E. Bruce, Esq. 
Zuckert, Scoutt & Rasenberger, 
L.L.P., Suite 600 

888 Seventeenth Street, N.W. 
Washington, D.C. 20006-3939 

Samuel M. Sipe, Bsq. 
Steptoe & Johnson L.L.P. 
1330 Connecticut Ave., N.W. 
Washington, D.C. 20036-1795 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Suite 600 
Washington, D.C. 20036 

I f u r t h e r c e r t i f y that copies of the foregoing Notice 

of Withdrawal were served by f i r s t class mail, postage prepaid 

on: 

The Hon. Rodney E. Slater 
Secretary 
U.S. Dept. of Transp. 
400 7th Street, S.W. 
Suite 10200 
Washington, D.C. 20590 

The Hon. Janet Reno 
Att ' y 3en. of the United States 
U.S. Dept. of Justice 
10th & Constitution Ave., N.W. 
Room 4400 
Washington, D.C. 20530 

and upon a l l other p a r t i e s of record i n Finance Docket No. 33388, 

Andrew B. Kolesar I I I 
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June 1. 1998 

Honorable Vemon A. Williams 
Secimiy 
Surface Tian^rtation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

V U F E D ; 

RE: CSX Corporation and CSX Transportation, Inc., and Norfolk 
Southem Corporation and Norfolk Southem Railway Company -
Control and Operating Leases/Agreements - Conrail, Inc. and 
Consolidated Rail Corporation, STB Finance Docket No. 33388 

Dear Secretary Williams: 

Enclosed for filing uith the Board is an original and 25 o îes of Request 
of the City of Indianapolis to Withdraw Comments and Suf̂ rting Evidence of 
the City of Indianapolis in Opposition to the Application of CSX Corporation, et 
al.. Unless Competitive Conditions are Imposed (CI-5 and CI-6) and Statement 
of Intent to Remain on the Schedule for Oral Arguments. 

Also enclosed is a diskette formatted in WordPerfect 5.2 with the 
document. 

EMTERED 
Office of th* ~ 

Very truly yours, 

McHALE, COOK & WELCH, p.c. 

JUN 02 1998 

Partof 
Public RMOnI 

Michae > P. Maxwell, Jr. 
Couns(;l for City of Indians l̂is, Indiana 

mja 
Enclosures 
cc: U.S. Secretary of Transportation 

U.S. Attomey General 
Judge Leventhal 

3317 mm J:\DOCS\MPK\PU8L\260H 1 101969 



UNITED JTATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION, INC., 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-CONTROL AND CAERATING LEASE/AGREEMENTS-
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

REQUEST OF THE CITY OF INDIANAPOLIS TO WITHDRAW 
COMMENTS AND SUPPORTING EVIDENCE OF THE CITY 

OF INDIANAPOLIS IN OPPOSITION TO THE APPUCATION 
OF CSX CORFORATION, et al„ UNLESS COMPETTITVE 

CONDITIONS ARE IMPOSED iCUS AND Cl-in 

and 

STATEMENT OF INTENT TO REMAIN 
ON THE SCHEDULE FOR ORAL ARGI 

The City of Indianapolis (the "City"), by counsel, requests that the Surface 

Tran^rtation Board (the "Board") allow the City to withdraw its Comments and Supporting 

Evidence of the City of Indian^lis in Opposition to the Application of CSX Corporation, et 

al.. Unless Competitive Conditions are Imposed (Cl-S and CI-6) on condition tha.t the Board 

order that approval of the Joint Application by the Board is subject to the terms ofthe Settlement 

Agreement entered June 1, 1998, between the City and CSX (and approved by NS), a «^y of 

which Settlement Agreement is attached hereto as Exhibit "A." Under the Seltlement 

Agreement, the transportation and compeutive alternatives for rail shippers and shortline carriers 

within the City will be enhanced as o mpared to the proposal of the Joint Application. The 



Qty, therefoie, suppom tne Jdnt Application, except as the Joint AppUcatkm may be 

inrOMiiacnt with conyetitive issues for specific shippers in the Indianapolis area. CSX and the 

City umkntand and agree that tfae Qty's position of support fbr the Joint Application is with 

reflect to oompetitiofi issues for the City in general and does not extend to oonqwtition issues 

for specific Uppers in the Indianapolis area due to their particular drcumstances. CSXand the 

City further understand and agree by their Settlement Agreem&n that die Agreenient is not 

intended to settle and shall not prejudice the position ofany odier party widi respect to die Joint 

Apfdication. 

Although die City is requesting to withdraw its Comments in Opposition to the proposed 

Jmnt ̂ ifriication, the City intends to remain on Uve schedule for oral arguments fw June 4, 

1998, so diat die City may make a statement as to its position on die Jtmit Ap|dication and 

answer any questions diat the Board tnay have in r^ard to die Seement Agreenient. The City 

will strkdy limit its statements to its position tm die Joint Application in light of tbe Settlement 

Agreement readied between CSX and the City and iy>proved by NS. 

Respectfully submitted, 

McHALE, COOK & WELCH, p.c. 
1100 Chamber of Comme.n« Bidlding 
320 N. Meridian Street 
Indianapolis, IN 46204 
(317) 634-7588 
(3l ir^S^9i - Facsir 

Attoraeys for City of Indianapolis 



UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

~ ONTROL AND OPERATINQ LEASE/AGREEMENTS-
^JUL INC. AND CONSOLIDATED RAIL CORPORATION 

CERTIFICATE OF SERVICE 

I hereby certify diat I am serving a copy of die forgoing Request of die City of 

Indianapolis to Wididraw Comments and Supporting Evidence of die City of Indiamqiolis in 

Opposition to die Application of CSX Corporation, et al.. Unless Competidve Conditions are 

Imposed (CI-5 and CI-6) and Statement of Intent to Remain on die Schedule for Oral Arguments 

to Applicants' attmneys and on all other persons of record in this proceeding. 

Michael P. Maxwell, Jr, 

5317 m» J:\D0CSMIPN\PUBi\26MPJ 101905 



SETTLEMFNT AGREEMENT 

This Settien̂ ent Agreement is entered into as of this day of May, 1998, by and 
between CSX Corporation ("CSXC") and CSX Transportation, lnc.("CSXr), (collectively, 
CSXC and CSXT are ("CSX")), on die one hand, and The City of Indianapolis ("City"), on die 
other. 

Whereas, CSX and Norfolk Soudiem ("NSR") have filed with die Surface 
Transportation Board ("STB") a Jornt Application in F.D. No. 33388 for tiieir acquisition of 
Conrail, which provides for tiie operation of various lines of Conrail ("CR") by CSX and NSR, 
and under such Joint Application tiie lines of Conrail witiiin tiie City will be principally operated 
by CSX; 

Whereas, tiie City has actively participated in tiie STB proceeding seeking to enhance 
the transportation and competitive altematives for rail shippers and short line carriers witiiin the 
City relative to tiie proposal of tiie Joint Application, tiiereby promoting tiie economic 
development of tiie City; and. 

Whereas, tiirough discussions and negotiations v«tii CSX, tiie City has secured certain 
understandings fiom CSX tiiat will promote tiie goals of tiic City, and as consequence tiiereof 
die City and CSX desire to set fortii tiieir understandings and to enter into tiiis agreement so tiiat 
tiie City may support tiie Joint Application, except as die Joint Application may be inconsistent 
witii competitive issues for specific shippers in the Indianapolis area, and witiidraw the City's 
opposition to the Joint Application and its request for conditions before the STB 

Now, Therefore, in consideration of tiie premises tiie parties, intending to be legally bound. 
Agree as Follows: 

1. NSR/CSX Switching Arrangements. CSXT intends to perfonn switching services for NSR 
to and from industries in Indianapolis in accordance witii a proposed Agreement appearing 
as Exhibit X to volume 8C of tiie Joint Application, pages 501-525. At tiie request of tiie 
City. CSX shall, subject to tiie agreement o^NSR, amend tiiat proposed Agreement in tiie 
following respects: 

(a) By clarifying and expanding tiie coverage of tiie Agreement by adding tiie following 
sentence to the end of Section 1 (a): 

Exhibit I is hereby modified and shall be updated from time to time to include any 
Industry now or hereafter located on tiie rail lines of tiie former Indianapolis Union 
Belt Railroad ("Belt") as well as any 2 to 1 IndusUy in ;he Indianapolis area not 
located on the Belt. As used berein, a "2 to 1 Industry" shall mean an industry 
meeting that definiiion as used by the STB in raling on tiie Joint Application. 

(b) By providing NSR an option witii respect to a portion of Hawtiiome Yard by adding tiie 
following subsection 1(e) 

EXHIBIT "A" 



csx shall enter into negotiations witii NSR to allow NSR to build trackage, for 
NSR's exclusive use, at Hawtiiome Yard witiiin tiiirty (30) days of notice by NSR of 
NSR's desire to enter into tiiose negotiations. CSX will conduct tiiose negotiations in 
good faitii and, ifat such time unoccupied space is in Hawtiiome Yard, CSX will 
offer to NSR a proposal allowing NSR to build trackage, for its exclusive use at 
Hawtiiome Yard, at NSR's own expense on commercially reasonable terms. 

(c) By amending tiie provisions goveming servic; by adding a new subsection 2(d) as 
foUows: 

CSXT shall switch, transfer and deliver NSR cars to and fixim connections or 
origin/destination facilities within Indianapolis in a timely and nondiscriminatory 
manner when compared to the manner in which CSXT switches, transfers and 
delivers to and from Hawtiiome Yard its own cars within Indianapolis. In tiie event 
that CSXT should discontinue or substantially reduce its use of Hawthome Yard and 
NSR continues its use so tiiat tiie foregoing comparison of CSXT and NSR switching, 
transfer and delivery is uo longer feasible, then CSXT and NSR will develop anotiier 
mutually acceptable means to evaluate CSXT's switching, transfer and delivery 
services to NSR at Hawtiiome Yard considering all relevant factors affecting such 
services at that time, including tiie levels of such CSXT and NSR service prior to 
such discontinuance or substantial reduction. 

(d) By capping the switching charge for a period of time b/ adding a new subsection 50), as 
follows: 

Notwithstanding anything to tiie contrary in subsections 5(a) and (b), for a period of 
five (5) years after closing on the proposed U-ansaction, tiie switching charge for 
CSXT's switching of NSR's cars in Indianapolis shall be no more than tiie switching 
cost as detemiined by the joint CSX/NSR cost study or, (subject to RCAF-U 
adjustments), $250.00 (subject to such RCAF-U adjustments) whichever amount is 
less. Thereafter, the switching charge shall be no more than tiie switching cost as 
detennined by the joint CSX/NSR ccst study (subject to RCAF U adjustments). The 
City shall have the right to appoint an independent auditor to participate in tiie joint 
CSX/NSR cost study in order to observe all aspects of the study and to make 
comments with respect to the accuracy and faimess of the study and to make his own 
determination with respect thereto and the auditor shall have access to all documents 
and infonnation directly related to such study that may be reasonably necessary for 
the auditor to do this. 

(e) By providing a new form of Arbitration procedure between CSXT and NSR by 
substituting tiie following provision for tiie existing Section 8: 
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Any dispute, controversy or claim (or any failure by the parties to agree on a matter 
as to which tiiis Agreement expressly or implicitly contemplates subsequent 
agreement by the parties, except for matters left to tiie sole discretion ofa party) 
arising out of or relating to this Agreement, or tiie breach, termination or validity 
hereof, shall be finally settied tiuxiugh binding arbititition by a sole, disinterested 
arbitrator in accordance with the Commercial Arbitration Rules ofthe American 
Arbitî ition Association. The arbiurator shall be jointiy selected by die parties but, if 
the parties do not agree on an arbitrator within 30 days after demand for arbitration is 
made by a party, tiiey shall request tiiat tiie arbitrator be designated by die American 
Arbitration Association The arbitration hearing shall be commenced widiin 30 days 
after the selection or designation of an arbitrator and 'he arbitrator shall render an 
award and judgment thereon as soon as practical after the completion ofthe 
arbitration hearing. The award of the arbiurator shall be final and conclusive upon the 
parties. Each party to the arbittation shall pay the compensation, costs, fees and 
expenses of its own expenses of its own witiiesses, experts and counsel. The 
compensation and any costs and expenses of Jie arbitrator shall be bom equally by 
the parties. The arbittator shall have the power to require the performance of acts 
found to be required by this Agreement, and to require the cessation or 
nonperformance of acts found to be prohibited by Agreement. The arbitrator shall not 
have tiie power to award consequential or punitive damages. The arbiUator's award 
shall be binding and conclusive upon tiie parties to the ftillest extent permitted by law. 
Pending the award ofthe arbitrator, tiiere shail be no intermption in the transaction of 
business under this Agreement and all payments in respect thereto shall be made in 
the same manner as prior to the dispute until tiie matter shall have been fully 
deterrnined by arbittation. Judgment upon the award rendered may be entered in any 
court having jurisdiction thereof, which court may award appropriate relief at law or 
in equity. All proceedings relating to any such arbitration, and all testimony, written 
submissions and award of tiie arbitrator tiierein, shall be private and confidential as 
among the parties, and shall not be disclosed to any third party, except as required by 
law and reasonably necessary to prosecute or defend any judicial action to enforce, 
vacate or modify such arbitration award. 

2. NSR/CSX Trackage Rights. CSXT has provided certain overiiead tiackage rights to NSR 
pursuant to a proposed Master Trackage Rights Agreement appearing as Exhibit C-l to 
Volume 8B of tiie Joint Application, pages 220-252. At the request of die City, CSXT shall, 
subject to tiie agreement of NSR, amend tiie Master Trackage Rights Agreement as it 
pertains to NSR trackage rights to/from Indianapolis in tiie following respects: 

(a) By deleting in Section 8(f) tiie following language: "and in such manner as \"ill afford 
the most economical and efficient movement of all tiaffic," and by ending die sentence 
imrr>ediately prior to the deletion. 

(b) By substituting for the Arbitiation clause in .\rticle 16 tiie same Arbitiation Clause 
pertaining to Switching as set forth in Section 1(e) hereof 
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(c) The parties understand tbat the foregoing modifications to die Master Trackage Rights 
Agreement pertain to CSXTs grant of tiackage rights to NSR as specific-d in Form A 
appearing at pages 480-488 ofllie aforesaid Volume 8B and not to otiier tiackage rights 
granted between CSXT and NSR and covered by tiie Master Agreement. 

3. Shortline switching. 

(a) In order to promote connectivity between CIND,L&I, INDR and ISRR, tiie City has 
requested and CSXT agrees to establish, for a period of ten (10) years, a switch charge 
appiymg to freight moving between an origin or destination on one of those cairiers and 
an origin or destination on another of those carriers. CSXTs charge for this service will 
be as separately agreed to between the parties hereto. The service will be rendered in 
all material respects on the terms and conditions currentiy contained in the Coiuail 
tariffs for intermediate switching at the points in question, it being understood tliat thc 
special cLvge will be in all material respects for the same services as are currentiy 
provided by Conrail for such switching. 

(b) In order to promote tiaffic growth on CIND, L&I, iNDR and ISRR, the City has 
requested and CSXT agrees to establish, for a period of ten (10) years, a special switch 
charge applying to traffic originating or terminating at an industry on one ofthe above 
shortiines and interchanged with NSR, but only if the involved traffic from such industiy 
is not capable of being directiy served by CSXT in single line service. The special 
switch charge applying to such Uaffic will be as separately agreed to between the parties 
hereto. The service will be rendered in all material respects on the terms and 
conditions currently contained in the Conrail tariffs for intennediate switching at the 
points in question, it being understood that the special charge will be in all material 
respects for the same services as are currently provided by Conrail for such switching. 
In addition, this serv ice will be subject to CSXT and the shortline carriers establishing 
procedures to ensure compliance with the traffic restrictions applicable to this special 
switch charge. 

(c) The parties understand that the foregoing charges referred to in Sections 3(a) and 3(b) 
hereof represent special, reduced concessionary rates and that such charges will not be 
used by any party in the determination of the switching charge established from time to 
time between NSR and CSXT under the Swi' ching Agreement or any disputt or 
arbittation witii respect thereto. The parties ai.so understand that this Section 3 applies to 
the existing shortlines and not to any affiliate or extension thereof by consolidation, 
purchase or otherwise. 

4. Railroad Transportation Contracts. The City requested CSXT to provide an arbitiation 
procedure in Uie e\ ent of serv ice deficiency by CSXT to those CR shippers in the 
Indianapolis area which ha\c railroad transportation contracts with CR as ofthe Closing 
Date under the Joint Application (an "Existing CR RTC"). This provision would apply to 
tiiose CR shippers located on CR lines being operated by CSXT in tiie I.ndianapolis area 
which shippers are subject to the switching arrangements ui:der the Switching Agreement 
between CSXT and NSR, as amended by tiiis Settlement Agreement. The agreed to 



arbittation procedure is based upon tiie NITL Settiement arbitiation procedure under Article 
11 (c) tiiereof, which provision does not apply to CR patrons witiiin tiie Indianapolis area. 
The procedure agreed to by tiie City and CSXT is as follows: 

Ifa shipper is dissatisfied witii tiie RTC service it receives from CSX under an existing 
CR RTC, it may at any time after six montiis fixim tiie Closing Date (after vmtten notice 
to CSX as to claimed operating or other deficiencies below the level at which Conrail 
provided performance of die contiact, and an opportun ty of tiurty (30) days for CSX to 
improve its performance and to cure tiiose deficiencies going forward), submit die issues 
to expedited binding arbittation by a sole disintereste J arbittator in accordance witii die 
Commercial Arbitiation Rules of die American Arbitiation Association. The arbitiator 
shall be joi.ntly selected by CSX anJ the shipper but, if tiie parties d.o not agree on an 
arbitiator within tiiirty (30) days after demand for arbittation is m- de, tiiey shall request 
that the arbitrator be designr- '.-d by the American Arbitration Ass xiaticn. Arbitration is 
to be concluded witiiin tiiirr (JO) days from tiie date tiie arbitirat. r is selected. In that 
arbitiation, the issue shall be whetiier tiiere is just cause becausi jf such deficiency in 
perfo: inance to allow the shipper to terminate the existing tiansportation contract with 
CSX and rebid its traffic to other carriers witiiout penalty or fimher liability or obligation 
under the existing uansportation contract except in respect of movements already 
performed. 

5. Interiine Services. The City requested CSX to reaffirm to shippers tiie provisions of die 
NITL Settlement dealing witii Interiine Services as it may apply in tiie Indianapolis area 
which provisions are set forth below: 

"This paragraph does not apply to a shipper who has an existing Conrail tiansportation 
contract ifa more favorable treatinent is provided under Section 2.2(c) ofthe Transaction 
Agreement. NSR and CSX agree to take the foiiowing actions with respect to 
transportation services to Conrail shippers on routes (i.e. origin-destination pairs) over 
which at least fifty (50) cars were shipped in the calendar year prior to the Control Date 
in single line Conrail service (i.e. origin and destination served by Conrail) where tiiat 
service w ill become joint line NSR-CSX after the Closmg Date. Upon request by tiie 
affected shipper. NSR and CSX will, for a period of three years, (a) maintain the Conrail 
rate (subject to RCAF-U increases); and (b) work with tiiat shipper to provide fair and 
reasonable joint line service. If a shipper objects to tiie routing employed by NSR and 
CSX, or to the point selected by them for interchange of its traffic, its disagreement over 
routing or interchange, or both, shall be cu'umitted to binding arbitiation under the 
procedures adopted by the STB in Ex Parte 560. The arbiter in such an arbitiation shall 
determine whether the route employed by NSR or CSX or tiie point of interchange 
selected by them, or both, satisfies the requirements of 49 U.S.C. Sec. 10705; and ifit 
not, the arbiter may establish as the sole award in such arbitiation, a difierent route or 
point of mterchange for such tratTic." 

CSX Iiereby reaffinns these provision; ; s equally applicable in the Indianapolis area. 
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6. Consent. The parties understand tiiat Sections 1,2 and 3(c) of tiiis Settlement Agreement 
involve an agreement between NSR and CSX, and, accordingly require the consent of NSR 
to become ar j remain effective. CSXT will undertake to seek such consent from NSR and 
will advise the City of NSR's position on or before May 29,1998. In tiie event tiiat NSR 
does not consent to any or all of the Sections requiring NSR's consent, the City may in its 
sole discretion either accept tiie Settlement Agreement as modified by tiie deletion of 
section(s) not consented to by NSR, in which case tiie Settlement Agreement as so 
modified shall rcmain in effect, f-r not accept tiie Settlement Agreement in which case die 
Settlement Agreement shall terminate; provided, however, tiiat any such consent must be 
for a section or a subsection in Irs entirety without modification; provided, further, that 
notwitiisttmding tiie foregoing, if NSR does not consent to Section 3(c) tiien CSXT may 
in its sole discretion not accept the Settlement Agreement in which case the Settiement 
Agreement shall terminate. 

7. Confidentiality. The special reduced concessionary rate for switching referred to in Sections 
3(a) and 3(b) shall be maintainwJ in a confidential manner by tiie parties hereto and may be 
provided only to the shortlines identified in Section 3 hereof CSX shall fiimish the rates to 
the shortiines in writing on a confidentid basis with copies •hereof to tiie City. The City's 
obligation to maintain confidentiality shall be subject to any applicable Indiana law tiiat 
may require the City to do otherwise and/or not allow the City to mail, aia said 
confidentiality, provided, however, that shouid tiie City be required to disclose tiie 
confidential materials, it shall provide prior notice tiiereof to CSXT and afford it an 
opportunity to oppose any such disclosure before the appropriate governmental or 
judicial entity. 

8. Support. The City desires to express i's support before the STB for the Joint Application, 
except as tiie Joint Application may be inconsistent witii competitive issues for specific 
shippers in the Indianapolis area, and witiidraw the City's opposition to tiie Joint 
Application and its request for conditions before the STB. The parties understand tiiat die 
City's position is witii respect to competition issues for the City in general and does not 
extend to competition issues for specific shippers in the Indianapolis area due to tiieir 
particular circumstances. CSX and tiie City understand and stipulate tiiat tiiis Agreement is 
not intended to settle and shall not prejudice the position of any otiier party witii respect to 
the Joint Application. 

9. Arbitranon. Any dispute, controversy or claim between tiie parties hereto arising out or 
related to tiiis Settlement Agreement shall be subject to arbitiation in accordance witii tiie 
terms and conditions set fortii in Section 1(e) hereof 

10. Effective Date. This Agreement shall take etTect immediately but is subject to tiie consent 
provided in Section 6 above and to securing any necessary regulatory approval from die 
STB. The parties shall cooperate in securing any such consent and approval, and in the event 
the parties are unable to secure same and/or the City or CSXT does not accept the 

6-



SENT BY:CSX OORPORATION ; 6- 1-tt :10:26AII : LAW DEPAimENT-̂  9176947Sa6:«10/10 

s m Tlie pirtes shaU Goopcme in aetanng any such consent and 
M f t t g«Py»«unri>lc to secure sMBesndfar die City or COT 

S>«lmrntAgreeniertasniodifiedpiaaMBttoSeciion6orinte 
Joint Apphcation or malGos aiqr mslaial cfainge to CSX's proposed use of CR's 
fadisnipolis lines, dim dns Agreanent ShaU be Icnninabfc by ddw 

In Wkiw Whereof; ttKpKties have eiuxaned da* Settkmcnt Agreemert M 
year fim above writlan. 

TheCityOflndianipoBs I M H ^ CSXCoqiondion 
CSX TnaqKNMian. Inc. 

Tide! TrtleJ^lAIRMAN 

7-



Setdement Agreement as modified pursuant to Section 6 or in the event the STB denies die 
Joint Ai^lication or makes any material change to CSX's proposed use of CR's 
Indianapolis lines then this Agreement shall be terminable by either party by written notice. 

In Witness Whereof, the parties have executed this Setdement Agreement as of the day and 
year first above written. 

The City Of Indianî xilis CSX Corporation 
CSX Transportation, Inc. 

By 
Tide:Jl j n i a ^ / ^ Tide:. 

-7 
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— TROUTMAN SANDERS LLP 
A T T O R N E / S A T L A W 

A L I M I . - ¥ D L I A B I L I T V F A t T K I K I R I , 

1300 I STIBBT, N W 
„ H Q SUITE 500 BAST 

V " * g ^ y n t M ^ WASHINOTON, D C 2000J-J3I4 
Q l H e a W TELEPHONE 10]-274.]*S0 

FACSIMILE 20}-274-29«4 

iam A. Mullins MAX 2% 202-274-2953 

May 28,1998 

HANP PELIVERY ENTIPCD 
The Honorable Vemon A. Williams Oflles of th* Secrttary 
Secretary 
Surface Transportation Board MAY 28 1998 
1925KStit«t,NW 
Room 711 PobKltoioitf 
Washington, D.C. 20423 

RE: Finance E>ocket No. 33388, CSX Corporation and CSX Transportation, Inc., 
Norfolk Southem Corporation and Norfolk Southem Railway Company - Control 
and Operating Leases/Agreements - Conrail Inc. arul Consolidated RaU 
Corporation 

Dear Secretary Williams: 

Enclosed for filing in the above captioned docket are the original and twenty-six copies of 
l'.e Motion of The Gateway Westem R Ilway and The Gateway Eastem Railway to Deny Motion 
of CSX Corporation and CSX Transportation, Inc. for Leave to File Verified Statem«it of 
Michaei C. Sandifer Conceming Study of Incidence of Antiassingnment Clauses in Conrail Rail 
Transportation Contracts 

The text ofthis pleading is contained on the enclosed 3.S-inch diskette. Please date 
stamp the enclosed extra copy of the pleading and retum it to the messenger for our files. 

Sir cerely. 

fullins 
Attomey for The Gateway Westem 
and Gateway Eastem Railway 

cc: The Honorable Jacob Leventhal 
All Parties of Record 
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CSX CORPORATION AND CSX TRANSPORTATION, INC^ NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHEPJJ RAILWAY COMPANY 
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CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

MOTION OF THE GATEWAY WESTERN RAILWAY AND THE GATEWAY 
EASTERN RAILWAY TO DENY MOTION OF CSX CORPORATION AND 

CSX TRANSPORTATION, INC. FOR LEAVE TO FILE VERIFIED STATEMENT 
OF MICIIAEL C. SANDIFER CONCERNING STUDY OF INCIDENCE OF 
ANTIASSIGNMENT CLAUSES IN CONRAIL RAIL TRANSPORTATION 

CONTRACTS 

Richard P. Bruenfaig 
Robert K. DreiUng 
KANSAS CITY SOUTHERN LINES 
114 West 11* Street 
Kansas City, Missouri 64105 
Tel: (.̂ 16) 983-1392 
Fax: (816)983-1227 

WiUiam A. MuUins 
Ivor Heyman 
TROUTMAN SANDERS LLP 
13001 Street, N.W. 
Suite 500 East 
Washhigton, D.C. 20005-3314 
Tel: (202) 274-2r50 
Fax: (202) 274-2994 

Attorneys for The Gateway Westem 
Railway and The Gateway Eastem 
RaUway 

May 28,1998 



GWWR-5 

BEFORETHE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 33388 

CSX CORPORATION AND CSX TRANSrORTATION, JNC, NORFOLK 
SOUTHERN CORPORATION AND NORFOLK SOUTHERN R4ILWAY COMPANY 

- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

MOTION OF THE GATEWAY WESTERN RAILWAY AND THE GATEWAY 
EASTERN RAILWAY TO DENY MOTION OF CSX CORPORATION AND 

CSX TRANSPORTATION, INC. FOR LEAVE TO FILE VERIFIED STATEMENT 
OF MICHAEL C. SANDIFER CONCERNING ST'JDY OF INCIDENCE OF 
ANTIASSIGNMENT CLAUSES IN CONRAIL RAIL TRANSPORTATION 

CONTRACTS 

This motion addresses the Motion by CSX Corporation and CSX Transpoitation, Inc. 

filed May 15,1998 (•he "Motion") for leave to file a verified statement conceming a study (the 

"Antiassignment Study") of the incidence of antiassignment clauses in Conrail Rail 

Transportation Contracts. 

SUMMARY OF ARGUMENT 

Pursuant to 49 C.F.R. § 1117.1, The Gateway Westem Railway and The Gateway Eastem 

Railway (collectively, "GWWR") hereby move to deny the Motion for leave to file a verified 

statement conceming the Antiassignment Study on the grounds that: (i) the Antiassignment 

Study and Motion represent the improper submission of new evidence and argvunent in violation 

of cne procedural schedule established by the Board in Decision No. 6 (STB served May 30, 

1997) ofthe Acquisition Proceeding;' and (ii) acceptance of the Motion and Antiassignment 

' CSXCorp. et al. - Control and Operating Leases/Ag;reements - Conrail Inc. etal.. Finance 
Docket No. 33388. 



Stiidy would deprive GWWR of due process because GWWR would have insufficient time to 

conduct its own antiassignment study and file a response. 

The Board should not allow die Motion and Antiassignment Stiidy to form part of die 

record in view of rqjeated denials by die Board of petitions for leave to file late submissions. 

The Board should apply die 3-part test diat it set fordi in Decision No. 56 (STB served 

November 28, 1997) which provides diat a petition for leave to file out-of-time will be d.-nied 

where: (i) it was fi i long after die filing deadline has already passed; (ii) die petitioner's 

reasons for asking tiie Board to accept die late petition arc not excqitional or compelling; and 

(iii) acceptance ol d.. ĵitition would seriously undermine die Board's management ofthe 

proceeding and diminish the meaning of deadlines in the proceeding.̂  

Notwidistanding Board precedent, on May 15,1998, ̂ proximately 3 mondis after die 

final deadline for the filing of written submissions had passed, CSX filed its Motion and 

Antiassignment Stiidy. As will be seen below, the Motion and Antiassignment Study violate 

each part ofthe 3-part test established by die Board in Decision No. 56 and accordingly ought 

not to be accepted into the record. 

CSX has further indicated that it \vill be relying on the Antiassignment Study in oral 

argument even though the purpose of die oral argument is to answer questions relating to the 

overall record' and not to reopen die record for new arguments which have not been made in die 

- In three subsequent decisions, die Board applied a test similar to die 3-part test to deny petitions 
for the late filing of comments by parties wishing to intervene. See Decision No. 76 at 2 (STB 
served April 17,1998), Decision No. 77 at 1-2 (STB served April 24,1998) and Decision No 79 
at 1-2 (STB served May 8, 1998). 

' See Decision No. 6 at 6 (Board should be given the opportunity to take the time necessary to 
consider fully the overall record). 



responsive comments or briefs and to svhich the other paities have not had an opportunity to 

respond. 

PROCEDURAL BACKGROUND 

In Decision No. 6, die Board set forth a 350-day procedural schedule to ensure diat (i) all 

parties were accorded due process; and (ii) to allow the Board time to consider fiilly all ofthe 

issues in diat proceeding. Decision No. 6 at 2. The Board stated fiirther diat die procedural 

schedule that it was adopting should provide the parties ample time to build a sufficient record 

for it to make a reasoned decision and that it did not intend to permit this proceeding to be 

marred by filings which "may curtail die ability of parties to respond fiilly and adequately to the 

record within the time fiames we have established." Decision No. 6 at 7. 

In Decision No. 12 (STB served July 23,1997) die Board filled in all die dates of die 

procedural schedule that it had adopted in Decision No. 6 and attached die completed procedural 

schedule as Appendix B to Decision No. 12. In Decision No. 52 (STB served November 3, 

1997) the Board extended its previously established procedural schedule by 45 days to 

accommodate certain environmental filings. The Board has granted no odier extensions to the 

procedural schedule. 

The procedural schedule provides that responsive applications, coniments, protests and 

requests for conditions to the \ppIication* were required to be filed on or before October 21, 

1997. Responses to these applications, comments, protests and requests for conditions were due 

on or before December 15,1997 and rebuttal in support of responsive applications was due on or 

* The Application refers to the application hy CSX Corporation and CSX Transportation, lnc, 
(collectively, "CSX") and Norfolk Southem Corporation and Norfolk Soudiem Railway 
Company (collectively "NS") seeking approval and authorization under 49 U.S.C. 11323-25 for: 
(i) the acquisition by CSX and NS of control of Consolidated Rail Corporation ("Conrail"); and 
(ii) the division of Conrail's assets by and between CSX and NS. 



before January 14,1998. The final date for any written submissions was February 23, 1998 by 

which date briefs by all paities were due. 

ARGUMENT 

I. The CSX Motion and Antiassignment Study Were Filed Too Long After the 
Established Deadlhie and Are Too Late to b.- Accepted into the Record 

CSX argues that the Board should adnut the Antiassignment Study because the Board's 

procedural schedule in Decision No. 6 indicates that the record will not close until the date ofthe 

oral argument. However, die Board rejected diis suggestion in Decision No. 56 at 2 when it held 

that a petition filed ahnost one month after the established deadline would be too late to be 

accepted into the record. In diis case, die Board is being asked to accept a submission filed more 

than 4 months after the deadline fcr rebuttal evidence (January 14,1998), leaving no question 

that this submission is too late to be accepted into the record. 

II. CSX's Reasons for Asking the Board to Accept the Late Motion Are Not 
Exceptional Or CompelUng 

The Board has uniformly rejected requests for leave to file out-of-time because the 

petitioner did not fiimish compelling and extiaordinary reasons for die late filing. Furthennore, 

die Board's denial of such requests has been supported by CSX in the past.* CSX now argues 

that it should be permitted to introduce its Antiassignment Study into evidei.je since it did not 

have an opportunity to reply to the antiassignment arguments contained in tht Sriefs filed on or 

before Febmary 23, 1998 (to which diere was no right of reply). While CSX is correct diat it did 

not techriically have an opportunity to reply to the arguments in the briefs, CSX clearly knew of 

the existence of this issue throughout the proceeding because a number ofparties made 

' In Decision No. 56, CSX opr>osed a petitioner's late filing on the basis that the petitioner (i) had 
fumished no explanation for its failure to follow established procedures; and (ii) had sufficient 



antiassignment arguments in their responsive conunents filed on October 21,1997.* CSX had 

ample opportunity to reply to the same arguments made by the same parties in their Comments 

filed on October 21,1997 in die Applicants' Rebuttal filed December 15,1997 and in its brief 

filed February 23,1998. CSX responded to diese arguments in die Applicants' Rdiuttal but, for 

whatever reason, it did not do so in its brief ̂  The Board cannot allow CSX to siqiplement its 

Rebuttal at this late stage. To do so, the Board wcuid either have tc deprive the other parties of 

the opportunity to respond or, altematively, reopen discoveiy, reopen the record and allow the 

parties to relitigate the case. This would be "unfair gamesmanship and an abuse ofthe 

administiative process," which the Board has never condoned.* 

CSX argues in its Motion that the Antiassignment Study should be admitted into the 

record because it is non-argumentative and non-controversial. However, the Board is well aware 

that surveys invariably attract criticism for a whole host of reasons, including the methodology 

that they use and the conclusions that they reach. Surveys are therefore rarely uncontroversial 

and the Antiassignment Study is no exception.' Moreover, CSX has utilized the Motion to put 

time to prepare and submit its comments before the deadline. CSX is now seeking to do exactly 
the same thing that it opposed in Decision No. 56. 

* See, e.g., Kodak (EKC-2 at 5), the Chemical Manufacturers Association and The Society ofthe 
Plastics Industiy, Inc. (CMA-10 at 35-36), die National Industrial Transpoitation Leâ  ue, U.S. 
Clay Producers Traffic Association, Inc., and die Fertilizer Institute (NlTL-7 at 38), the National 
Railroad Passenger Corporation (AMTRAK) (NRPC-7 at 8) and GWWR (GWWR-3 at 4-15). 

^ In contrast, NS responded to the antiassignment arguments in its brief filed February 23,1998. 
NS-62at 19-21. 

' See Potomac i"^ ver Co. v. CSX Transportation, Inc., STB DocketNo. 41989 (STB served 
November 24, 1997). 

' The Antiassignment Study could be criticized for: (i) failing to set out clearly its reasons for 
selecting certain contracts for review but omitiing others; (ii) not being representative ofall 
RTC's entered intc with Conrail because, as Mr. Sandifer readily concedes, there was a 



forward aî uments conceming die Antiassignment Shidy diat it plans to use at die oral hearing."* 

These arguments flatly contiadict CSX's claim diat the Motion and Antiassignment Study are 

non-argumentative and clearly show that if the Antiassignment Study is allowed into die record, 

it will cause serious prejudice to those parties who have not had an opportunity to respond to the 

claims that they make. 

For example. CSX argues that the antiassignment clauses, owing to their uniform nature, 

do nul represent individual bargaining and that they are the sort of "boilerplate" clause that 

public policy as expressed in 49 U.S.C. § 11321 and related provisions ought clearly to override. 

That argument is not compelling. CSX fails to distinguish contracting parties who have objected 

to the assignment of any rights under their contracts and contracting parties who have not 

objected. iTiose parties who have not objected can be deemed to have waived their rights to 

prevent an assignment, notwithstanding the terms of their contracts. In contrast, the small 

number ofparties who have objected, including GWWR, have not waived their right to prevent 

an assignment and in these cases the Board must carefiilly weigh their reasons for opposing such 

assignment to determine whether such opposition is valid. Failure to do so would render the 

process of filing comments and briefs in opposition to the Application completely meaningless. 

substantial number of RTC's that were not provided to his ^rm; and (iii) allowing for a 
substantial degree of overlap in the classification of the dift'erent kinds of assignment provisions 
(See, e.g., the immaterial distinctions drawn between types A l to A5 cited in the Antiassignment 
Study). 

One argument that appears in the Motion is the statement that "Applicants would argue that the 
commonness and banality of the antiassignment clauses in Conrail's RTC's supports their 
argument that enforcing them ... would create enormous dismptions on and after the "Closing 
Date," when Conrail's lines will be split between CSX and NS." Another argument which 
appears in the Motion is the statement that "Applicants could also argue that such clauses do not 
represent individual bargaining ?nd they are the sort of "boilerplate" clause that public policy, as 
clearly expressed in 49 U.S.C. § 11321 and related provisions, most clearly ought to override." 



Furthermore, it would be inappropriate for the Board to place the trackage rights 

agreements between Conrail and GWWR in die same categoiy as the Rail Transportation 

Contracts ("RTC's") between Conrail and shippers. As GWWR points out in its brief filed 

February 23,1998, Section 11102 of die Interstate Commerce Termination Act (die "ICTA")" 

sets out a specific piocedure (the filing of a terminal trackage rights applicadon) which must be 

followed before a rail carrier may obtain access to another carrier's terminal trackage without 

that carrier's consent. The reason for this procedure is that the ICTA seeks to .-nsure that an 

owner ofrail facilities will not be depriv v o f its property or the value there* f without adequate 

due process of law, adequate compensation and an opportunity to resolve operational 

difficulties.'̂  CSX has not followed the procedure prescribed by 49 U.S.C. § 11102 and instead 

requests a statutory exemption fixim the Board under 49 U.S.C. § 11321. 

If CSX wishes to obtain a statutory exemption under the provisions of 49 U.S.C. § 11321, 

then it must satisfy the requirements of that section and demonstrate thnt a statutory exemption 

fixim all applicable laws (including 49 U.S.C. § 11102) is "necessary" to carry out the 

Application. Except for a bald statement in its Primary Application that use ofthe trackage 

rights is essential to the realization of the benefits of the transaction," CSX has not set out any 

reasons why it is "necessary" to override the antiassignment clans'̂  contained in the trackage 

rights agreements between GWWR and Conrail or why it has failed to pursue less burdensome 

altematives, such as privately negotiating the contracts with those parties who object to 

assignments. Only ifthe parties are unable to reach agreement on the terms and conditions ofa 

"49 U.S.C. § 11102. 

See GWWk-4 at 7-8. 

" App. Vol. 1 at 94. 



new contract through private negotiation should they approach the Boatd for relief under 49 

U.S.C. § 11102. GWWR has repeatedly suggested in its comments and briefs diat CSX pursue 

fhe altemative of negotiation.'* However, to daie CSX has disregarded diis altemative entirely. 

Furthemiore, die terminal tiackage rights agreements between GWWR and Conrail 

should not be tiieated die same as die RTC's 'because die provisions of 49 U.S.C. § 11102 only 

apply as between rail carriers" and do not ajiply to RTC's between shippers and rail carriers. 

Since RTC's form the basis of die Antiassignment Stiidy, even ifthe Antiassignment Stiidy is 

admitted into die record, it is dubious whether the Board could rely upon its findings when it 

considers die arguments of GWWR because GWWR's case relates to die assignment of tiack^e 

rights agreements and not RTC's.'* 

UL The Board's Acceptauce of the Petition Would Seriously Undemdne its 

Management of the Proceeding and Diminish the Meanhig of its DeadUnes 

It is clear fiiom Decision No. 6 diat the Board adopted a procedural schedule in diis 

proceeding to ensure diat all issues would be raised in an orderly and sequential fashion. The 

board expressly acknowledged diat die procedural schedule was longer dian die Applicants had 

proposed but that it was necessary to ensure due process." If die Board were to allow the 

Antiassignment Stiidy to become part of the record, then due process would require it to give 

See GWWR-3 at 16 and GWWR-4 at 13-14. This is consistent widi die Board's preference 
that trackage rights should be negotiated privately by die parties to die agreement. Burlington 
Northern Inc., et al, - Control - Santa Fe Pacific Corp,, Finance Docket 32549 (ICC served 
August 23, 1995). 

" 49 U.S.C. § 11102 provides that "die Board may require terminal facilities ... owned by a rail 
carrier ... to be used by another carrier ..." 

" See GWWR-4 at 3-5. 

" See, e.g.. Decision No. 6 at 2 (350-day procedural schedule will ensure that all parties are 
accorded due process and allow the Board time to consider ftilly all ofthe issues). 



leave to interested paities who are affected by the evidence (e.g, those paities making 

antiassignment arguments) to analyze the methodology and conclusions which form the basis of 

the Antiassignment Study and subnut additional written comments and ai;gument in response 

thereto. '* This would require oral argument to be significantiy delayed and would diminish the 

value of the procedural schedule and the deadlines contained therein. 

CONCLUSION 

For die foregoing reasons, GWWR respectfiilly requests diat die Board deny die Motion 

and strike fiom the record the Antiassignment Stiidy so diat (i) CSX does not improperly rely on 

this information during oral argument; or (ii) the Boarvi does not improperly rely on this 

information in its scheduled decision on the merits of the Application. Ifthe Board accepts the 

Motion and Antiassignment Stiidy into the record, then GWWR requests an extenston of die 

procedural schedule by 20 days in order to allow GWWR and other parties sufficient time to 

analyze and reply to the Antiassignment Study. In view of the imminence ofthe date for oral 

argument, expedited consideration is requested. 

'* The failure to afford opposing parties an opportunity to reply to evidence introduced at a late 
stage violates the mles of the Commission and all notions of due process. San Antonio, TXv. 
Burlington Northem, Inc., 362 I.C.C. 161, 164-165 (1979). 



Respectfidly Submitted, diis 28*̂  day of May, 1998. 

Richanl P. Braening 
Robert K. Dreiling 
KANSAS C.TY SOUTHERN LINES 
114 West n*̂  Stiret 
Kansas City, Missouri 64105 
Tel: (816)983-1392 
Fax:(816)983-1227 

rilliam A. Mulluis 
Ivor Heyman 
TROUTMAN SANDERS LLP 
13001 Stixjet, N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Gateway Westem 
Railway and The Gateway Eastera Railway 
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CERTDFICATE OF SERVICE 

1 hereby certify that a trae copy of die foregoing "Motion of The Gateway Westem 

Railway and The Gateway Eastera Railway to Strike die Motion of CSX Corporation and CSX 

Transportation, Inc. for Leave to File Verified Statemoit of Michael C. Sandifer Conceming 

Smdy of Incidence of Antiassignment Clauses in Conrail Rail Transport Contracts" (GWWR-5) 

was served this 28* day of May, 1998, by hand delivery to Applicants' representatives and to 

Judge Leventiial, and by first class mail to all paities ofrecoid in this proceeding. 

Ivor Heyman 
Attoraey for The Gateway Westera Railway 
and The Gateway Eastera Railway 
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May 26. 1998 

BY HAND D E L I V E R Y 

X5 

The Honorable Vernon A. Williams 
Secretary 
Surfa.ce Transportation Board 
Case Control Unit 
ATTN: STE Finance Docket 33388 
1926 K Street, N.W. 
Washington, D.C. 20423-0001 

Re: Pinrnce Docket No. 33388 
CSX Corporation and CSX Transportation Inc., 
Norfolk Southern Corporation and Norfolk 
Southern Railway Company Control anJ Operating 
Leases/Agreements -- Conrail Inc. 
and Consolidated Rail Corporation 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the above-referenced proceeding 
are an o r i g i n a l and 2 5 copies of the Motion of Consumers Energy 
Company For Leave to F i l e Supplemental V e r i f i e d Statement on 
Newly-Revealed Contract Assignment Issues (CE-12). 

An a d d i t i o n a l copy of t h i s pleading i s also enclosed. 
Kindly indicate receipt and f i l i n g by time-stamping t h i s extra 
copy and returning i t w i t h our messenger. 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Sincerely, 

KJD:cef 
Enclosures 

Kelvin J. Dowd 
An Attorney f o r Consumers 

Energy Company 
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1 § 
CSX CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMPANY 
CONTROL AND OPERATING LEASES/ 
AGREEMENTS -- CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

CB-12 

Finance Docket No. 33388 

MOTION OP CONSmORS XNBRGY COMPANY 
POR LEAVE TO PILE SUPPLEMENTAL VERIPIED STATENENT 

ON NEWLY-REVEALED CONTRACT ASSIGNMENT ISSITES 

CONSUMERS ENERGY COMPANY ("Consumers") hereby moves f o r 

leave to f i l e the enclosed seven-page "Supplemental V e r i f i e d 

Statement of William E. Garr i t y , " which describes a s i g n i f i c a n t 

problem that has arisen regarding the Applicants' plans f o r 

divvying up Conrafl's e x i s t i n g cransportation contracts. As Mr. 

Ga r r i t y explains, the problem i n question d i d not become apparent 

u n t i l very recently, a f t e r a l l of the evidence had been f i l e d i n 

t h i s proc^oding, and f i n a l b r i e f s .had been submitted. 

Consumers notes that the Applicants' plans f o r assign­

ment of e x i s t i n g contractt have become the object of increasing 

controversy i n recent weeks. Indeed, j u s t eleven days ago, CSX 

i t s e l f , responding to arguments made i n the b r i e f s f i l e d by 

ce r t a i n parties on February 23, sought leave to supplement the 

record wi t h a d d i t i o n a l evidence regarding "antiassignment clauses 

i n Conrail r a i l t r a n s p o r t a t i o n contracts" (CSX-147, May 15, 



1998). CSX argued i n t e r a l i a that the need f o r such evidence 

became apparent only a f t e r b r i e f s were f i l e d , and that the Board 

should accept the p r o f f e r e d evidence i n order t o "be informed" 

about the matters discussed. (CSX-147 at 8) . 

Consumers does not object to the acceptance of CSX's 

supplemental evidence. However, Consumers submits that the Board 

should show the same f l e x i b i l i t y v i s - a - v i s s i m i l a r requests from 

other p a r t i e s , i n c l u d i n g Consumers. I n order t o be f u l l y i n ­

formed about the Applicants' plans f o r assignment of Conrail's 

e x i s t i n g contracts under Section 2.2(c) of t h e i r June 10, 1997 

Transaction Agreement, and i n p a r t i c u l a r about t h e i r apparent 

plan f o r CSX (rather than NS, the l o g i c a l successor) t o take over 

the coal t i a n s p o r t a t i o n contracts that Consumers had d e l i b e r a t e l y 

entered i n t o w i t h Conrail i n preference to CSX, the Board should 

accept the enclosed Supplemental V e r i f i e d Statement of William E. 

G a r r i t y , and give Mr. Garrity's testimony due consideration i n 

i t s d e l i b e r a t i o n s . 
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SUPPLEMENTAL VERIFIED STATEMENT OF 
NILLIAN E. GARRITY 

My name i s William E. G a r r i t y , and my business address 

i s 1945 West Parnal1 Road, Jackson, Michigan 49201. I am Execu­

t i v e Manager of Fuels and Power Transactions f o r Consumers Energy 

Company ("Consumers"). I previously submitted testimony i n t h i s 

proceeding, i n support of Consumers' Comments on the proposed 

transaction, on October 21, 1997. 

The purpose of t h i s supplemental statement i s t o 

apprise the Board of recent, adverse developments regarding the 

Applicants' plans f o r assignment of r e s p o n s i b i l i t y f o r Consumers' 

e x i s t i n g Coal Transportation Contracts wi t h Conrail, and t o ask 

the Board t o require that NS, rather than CSX, assume responsi­

b i l i t y f o r those contracts. 

To recapitulate b r i e f l y . Consumers r e l i e s upon bitumi­

nous and sub-bituminous coal t o f u e l over three-quarters of i t s 

baseload generation capacity. Consumers operates f i v e (5), coal-

f i r e d generating plants: the J.'I. Campbell Station near West 

Olive, Michigan; the D.E. Karn and J.C. Weadock Stations near 

Essexville, Michigan,- the B.C. Cobb Station at Muskegon, Michi- ^|||pp 

gan; and the J.R. Whiting Station near Erie, Michigan. Together, 

the twelve (12) generation u n i t s operated at these plants have a 

capacity of 2,830 megawatts (MW) and produce approximately 17.3 

m i l l i o n megawatt hours (Mwh) of e l e c t r i c i t y each year, through 

the combustion of about 7.5 m i l l i o n tons of coal. 
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The Cobb, Karn-Weadock and Whiting f a c i l i t i e s , each of 

which i s over thirty (30) years old, collectively constitute 

about one-half of Consumers' total coal-fired capacity, and as I 

explained in my prior testimony in this case, a combination of 

age, boiler design specifications and state and federal environ­

mental lawa limit both tht range of coal sourcing options and the 

available transportation alternatives for those plants. In 

particular, a l l three stations are largely dependent on higher 

Btu, lower sulfur coals from Central Appalachia origins in 

Eastern Kentucky and Southern West Virginia, and h i s t o r i c a l l y , 

CSX and i t s predecessors have dominated coal transportation to 

tiie Cobb, Karn-Weadork and Whiting f a c i l i t i e s from those origins. 

This i s so, even though both Cobb and Karn-Weadock have lake 

vessel access, and Karn-Weadock has access to a second r a i l 

c a r rier, because CSX's control over many of the eastem mines 

that Consumers must look to for fuel, along with the incremental 

cost of transferring coal from r a i l c a r s to vessels -- and the 

additional costs associated with interline r a i l hauls -- have 

greacly reduced the impact of any such competitive threat. 

Consumers long has been con<:erned about CSX's dominance 

over i t s coal transportation requirements, \/hich in Consumers' 

experience has led to higher costs and inconsistent service. In 

a nutshell, CSX has seemingly taken our t r a f f i c for granted while 

I t has focufed i t s attention on other, more hotly-contested 

markets. Accordingly, despite the complexity and higher cost of 

interline and rail-water movements. Consumers has whenever 
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possible t r i e d to award a p o r t i o n of i c s coal t r a f f i c t o CSX's 

p o t e n t i a l competitors -- especially including Conrail -- i n order 

t o encourage the competitors' continued i n t e r e s t i n our t r a f f i c 

and to exert at least some corapetitive pressure on CSX. 

Against t h i s backdrop, Consumers' i n t e r e s t was piqued 

when the Fola mine, a major new West V i r g i n i a oource of high-Btu, 

low-sulfur coal, opened a few years ago with d i r e c t r a i l access 

to both CSX and Conrail. Consumers entered i n t o coal purchase 

agreements with Fola f o r a p o r t i o n of our Cobb, Whiting, and 

Karn-Weadock plants' requirements, and i t entered i n t o coal 

t r a n s p o r t a t i o n contracts w i t h Conrail and i t s cormections ':o move 

the coal t o those destinations. This coal today moves v i a 

Conrail through Columbus t o Toledo, where i t i s interchanged t o 

the Grand Trunk Western ("GTW") f o r del i v e r y to Whiting, or to 

Karn-Weadock v i a a f u r t n e r interchange to the Central Michigan 

Railroad ("CM") at Durand, Michigan. (The coal destined f o r our 

Cobb plant moves v i a Conrail through i t s Ashtabula Dock and 

connecting lake vessels to destination.) 

Under the CSX-NS proposal f o r the d i v i s i o n of Conrail, 

the Conrail l i n e from the Fola mine to '^olumbus i s slated f o r 

assignment to NS, which also has i t s own l i n e running from 

Columbus to Toledo. The Conrail l i u e from Columbus to Toledo, 

however, would be assigned t o CSX, which as I already mentioned 

has separate trackage from the mine a l l the way to both Whiting 

and Karn-Weadock. The two c a r r i e r s would share use of Conre^xl's 

Ashtabula Dock. 
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Under § 2 . 2 ( c ) ( i ) of the Applicants' June 10, 1997 

"Transaction Agreement," NS and CSX are each t o assunie responsi­

b i l i t y f o r performance of Conrail's obligations under i t s e x i s t ­

ing contracts using the Conrail assets assigned t o them. Read i n 

i s o l a t i o n , I suppose, -his could have meant that NS would assume 

r e s p o n s i b i l i t y f o r moving Consumers' Fola coal as f a r as Colum­

bus, and that CSX would move i t from there t o the Toledo i n t e r ­

change w i t h GTW. 

Undercutting any such l i t e r a l reading, however, 

§ 2 . 2 ( c ) ( i i ) of the Transaction Agreement provides that "CSXT and 

NSR s h a l l a l l o c a t e the r e s p o n s i b i l i t i e s to serve customers under 

the E x i s t i n g Transportation Contracts i n a marmer t o achieve 

r e l i a b i l i t y and proper se iv ice to the customers," and the prefa­

t o r y paragraph of § 2.2(c) proclaims that the Applicants "recog­

nize the importance of assuring that the a c q u i s i t i o n of CRC does 

not create shipping disruptions f o r CRC customers." Given the 

adverse impact on cost and service that would l i k e l y come from 

i n s e r t i n g yet another c a r r i e r i n t o these i n t e r l i n e hauls, we had 

always understood that a single c a r r i e r would take over Conrail's 

e n t i r e p o r t i o n of the Fola-to-Whiting/Karn-Weadock movements, a l l 

the way to the Toledo interchange. That understanding apparently 

remains v a l i d . 

Most importantly, we also understood that NS, which 

a f t e r a l l was the c a r r i e r which was stepping i n t o Conrail's shoes 

at the Fola o r i g i n , would be the single c a r r i e r assuming Con­

r a i l ' s p o r t i on of our j o i n t l i n e Fola coal movements. Not only 
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did this make the most sense from an operating standpoint (the 

Fola-Columbus segment i s longer than the Columbus-Toledo l i n e ) , 

but i t was the arrangement that best preserved the fundamental 

purpose of our Conrail contract. Unfortunately, that understand­

ing has now been called into question by the Applicants. Specif­

i c a l l y , after everyone's briefs had been f i l e d and the record had 

for a l l practical purposes closed in Finance Docket No. 33388. we 

began hearing from CSX representatives for the f i r s t time that 

our contracts might not be treated in the marmer we had expected, 

after ^11. Rather, CSX intimated, because CSX could serve both 

the Fola origin and Karn-Weadock -- albeit via <. different 

routing -- CSX might take over the Conrail portion of those 

hauls. CSX representatives indicated that the railroads them­

selves retained the " f l e x i b i l i t y " to allocate contract service 

along Conrail routes in cases such as ours, in the marmer that 

best suited their own p r i o r i t i e s and preferences -- even i f (as 

here) those were different from the contracting shipper's. 

Similar uncertainty now exists with respect to our other Conrai 

contract arrangements, including the Ashtabula Dock movements, 

since both NS and CSX w i l l be able to serve that dock. 

To be sure, we understand that the rates set under our 

Conrail contracts w i l l be preserved, regardless of which Appli­

cant steps into Conrail's shoes. But that misses the point. I t 

was and i s of great importance to Consumers that NS, and not CSX, 

step into Conrail's shoes on the Fola coal t r a f f i c , since Conrail 

i s the marquee player in the alternative roucing that competes 
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with CSX direct service. I f CSX were to take over that alterna­

tive routing, i t s efficacy as a counterweight or constraint on 

CSX would be obliterated, and our long-standing strategy to 

encourage alternatives to CSX would be compromised. This would 

be especially troubling to Consumers at this time, since our 

existing CSX contracts expire in 1999, and we want to maximize 

our competitive alternatives in order to obtain th^ lowest 

possible freight rates. I f CSX takes over this routing, the 

division of Conrail w i l l have caused an even greater reduction of 

competition for coal movements to our plants than we had previ­

ously thought. This i s directly contrary to the Applicants' 

public assurances that competition would be preserved. 

After we heard that CSX might take over our Fola coal 

transportation contracts, we wrote to the Applicants reiterating 

our strong objections to any such assignment. In line with our 

longstanding expectations we asked for their assurances that NS 

would in fact be the one to assume responsibility for Conrail's 

portion of our Fola coal movements. Exhibit (WEG-02). Unfor­

tunately, the Applicants' responses were non-committal. Exhibits 

' (WEG-03, -04) . Subsequent attempts to press them for a 

final decision, most recently in telephone c a l l s within the past 

week, have met with no greater success. I t i s for that reason 

that Consumers i s now forced to seek this Board's help. 

We ask that the Board, i f i t decides to approve the 

NS/CSX acquisition of Conrail, require as a further condition on 

that approval that NS assume responsibility for performance of 
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Conrail's t r a n s p o r t a t i o n obligations under Conrail's e x i s t i n g 

contracts w i t h Consumers, both f o r C o n r a i l - o r i g i n coal i n t e r ­

changed t o GTW at Toledo f o r d e l i v e r y t o our Whiting and/or Karn-

Weadock plants, and fo-:- C o n r a i l - o r i g i n coal moving through the 

Ashtabula Dock f o r subsequent water movement t o our Cobb p l a n t . 

NS i s f u l l y capable of handling t h i s t r a f f i c , and only i n t h i s 

manner can the central purpose of Consumers' deliberate e l e c t i o n 

to contract w i t h CSX's competitors be preserved. 
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CERTIFIED 

Mirdi26. 1991 

MrJ.W.FaK.Jr 
Vice 1 luiueia 
Norfolk SoiiAcni Caqxniioa 
110 F r a i ^ Road 
Rottt]ke.VA 24042-0026 

Mr. R. L. Sfaup 
VicePieaden 
CSX TcuHpoitsikn 
SOO Water Skwt 
JacksonviUe. FL 32202 

As yon ate iiBMC, CunHBiigi Ebergy lus two cjutting C o i ^ te 
FaUnmeinWmVapnilooBrgani/WeadoA 
Mi<±i9o,aailK)AAibuUdaciE5. B«sed on dooBsioM wtafa Norfblk: Soqihrm (NS), COB—nea Enn|y had 

indcistaniiiv toifter qpiuviil of COmail acqi^^ 
provide acrvkr fiom Fbh oaikr oor existing CoaiaO oodtt^ Our ondHttaiSac appeved iod appcu 
Vigical aixl icasoiBbk ID IB becanse it B clear ttaat NS wiU tate 
(via tradage tigî s on te Vaoglban Rulroa<0. 

Iw âtvery tfttigfaediitenlrBceia^lieardfromarejWieMadveof CSXrtilw^ 
of Article n, Sectioa 2.2(c) of teTcuBMrtioBAsreeaieat, CSX iioiihlia^ AsaBpatta 
are wdl a«ve, te purpose of oia CotaaflooancBias and is to piovide an attcraa^ TUs 
purpose would drkrty bc uodcnniaQd if CSX were k) take Over te service MKler Our CQXail COtnrtS. 
Becauae of our great concern and dev desire to obcain tib aervice fron N5 WB aoi^ 
tet would unequivocally confinn our pccvioas undentanding. Uidurtuualeiy, wene sdnawaitlagaadiaa 
aaswer. 

Therefboc, at your very eariiest opportunî , please provide as widi unambigiwui anawea ki te fiiOowitig 
qucstkm: 

1. Whidi tiiiraad wiU provide service from Fob under our existing C ^ 
be treated and wiut is te pruposed role of te ononrrting lailrawls (Canadian National ad CeMnl 
Michigan)? 

2. Will all kxnagcdiipped mder onr exisliiig Coonil oonttacli be 
limitatioos. speciai conditioaa or odwr ataaen wfaidi any alter te 

ror aie 
tote above. 



I am very ooHscrml tet te divisioa of Coorail ral|bt resuh ia redaoed ooapettdon far ooal mvmmeuBi ta 
onr planls. Cotpeddoo twowld deariy be dimiiiishrd if CSX wero lo provide service oader te above 
deaatedCoBiaaontraBis In laeauaiagte case foe teacquiiidon aad dhWon of Conrail. CSX sadNS 
asBMd te pidte of oaadauDd oo•t|leddaî  wWk we have bwi ovtty heiaf dM NS troald aiBp iato 
sinea with rapect to seivioe fioDB te Fola mine. I trafy hope tet yoor eipaddoas aanmta » te above 
tpnstioBB uuidbiu tet oiv conprdiive diecnafeves wfll be i 

CAPittenon. m, Cemnl IficUgan Railway 
WHDidDEy. Ir. Aaivcst Coal Sales 
TTDwyer, ConinlidaSnd Rail Coqioradon 



NORFOLK 
SOUTHERN 

E x h i b i t 
(WEG-03) 

Norfolk Sotithefo Corpo<8iioii 
CcKi\ Maiketing Depailmenl 
I JO t lankhn Road 
Roanoke Viiginia 2.t04i>00?(i 
S40 985 6707 
•̂ .40 985 6398 FAX 

TIUMnaa E. RappoM 
Assisiam Vies PrestOem 
Domestic UliMy and 
Industrial Coal Marketing 

April?. 1998 
Consumers Energv 
74 - CR/CSXT 

Mr. WiHiam E. Canity 
Executive Manager of Fuels and Power Transactions 
Consunf)ers Energy 
1945 West PamstI Road 
Jacicson. Ml 49201-8643 

Dear Bill: 

This refers to your letter of March 26. 1998, regarding your concems about the 
disposition of Consumers' Conrail contracts after Closing Date. As I indicated to you during our 
telephone conversation of several weeks ago. and as reiterated in your Monvefsation with Tom 
Bayrer, it has not yet been determined which carrier. NS or CSXT. will assume the CR contract 
service obligations. 

Wtthout the benefit of reviewing the contracts, it is difficult to answer your 
questions with certainty, but we expect the roles of the connecting railroads would not be 
changed in any way. 

Furthemiore. as we discussed, the assigning of the service obligation wiH pertain 
only to the minimum tonnage obligations in the respective contracts. Tonra^ In excess of the 
minimums can be handled by either NS or CSXT. 

We will be sure to keep you infomied as this entire prooess continues, from the 
very beginning of our involvement in the Conrail transaction NS. like (^nsumefs, has been 
pursuing an approach to provkle balanced competitwn. We share your concems In this regard, 
and we believe the transaction will accomplish this goal. 

Sincerely. 

cc Mr J. W. Fox. Jr.. Norfolk Southem 
Mr R L Sharp, CSX Transportation 
Surface Transportation Board 
Mr Peter Marshall. Canadian National 
Mr C A Pinkerton, III. Central Michigan Rwy. 

Mr, W. H. Ofekey, AMVEST Coal Sales 
Mr. T P Dwyer. ConsoHated Ra« Corp. 
Mr. R. D. Carter. Norfolk Southem 
Mr. T. E Bayrer. Norfblk Southem 
Mr. W. D. Arrington. Norfblk Southem 

,iMPii\ (t,iiiy„,,y (-i),„„a,,y Ni i ' i i i ' ^ ' "Hira i i Vnn I ines lnc 



Yhomos R. Howard 
Chief Comfnereaot Offiow 

Mr. William E. Ganiljr 
BtncuAwMiimeier^iM^tni'PawaTraasae^aBt 

Exhibit 
(WEG-04) 

Hurrtfrtgton. wv 3S70V 2313 

Crnail To»n.Ho»-ofa«c« COIT, 

Apnl >. I99i 

CoaaiamaiciBr 
1945 West Paraan 
Jackson, MI 49201-liMp 

Dear Bin. 

Tins letter is a ii(dlct«iiq> to your Marcil 26,199S letter to B91 Fax (̂ Norfolk Soutlm and K J ^ 
Sharp of CSX Transpoi Eatioa coacemiag tfae divisioa of Conrail oootncts. 

The intent cf SectkM Ẑ 2(c) ofthe TiaosaetioD Agreemetit is to maiBtain ounent ooidivX ntes 
•t¥l trvnqKxtatioB ciij nations through their tcna TKe Tranaacboo AgreuDeid Sectkm 7.2(c) 
does not dmiaishciljie p«ty's contractual obligatioas or aflect appBrrfile ooaapetithrc opdons 
avaOaUe. bi piitpo^ is B> designate wfaicfa canier will inRlettake icspooafeOty to perfonn 
CooFaa's obligiciaasja ider each cootnct. Alao. the appficatkn of Sccdoa 2J(c) does wt 
obtigue Consuiaecs $• igy to csDtead or to oommit its ciiifiii*«>ty fijr fioiare oootract dcfivfxy to 
eidier die NS or CSX T raittportation. 

Tfae two kQr consideM OOS tovoNtd are coimcttetm aod Fdrentqik; 
if the Conni oootiafit Eior fola movemeaits c^ire at tfae eeid of 199S, Sectioii 2J(e) has ao 
app&cation as CQHSUOM rs Eaergy seeka to replace these movemeats with oew ̂ wtnctt. Tbe 
other issoe b tbe wim le cotiaaitiiiqfl of tfae current Coanil coKiacI. Sectioa 22(c) appfics 
only to tiie ooMractujdl r oommitted business. Only the cootnct aavat voinme oooBiiliiKBt, if 
aiiy. woidd be aloca^ bj Sectkm 2.2(c). 

The status at the joidt i loveroem to EssexviQe mvoNiQg tfae Oaaadiao Nalkmrf (GTW) md tfae 
Central Mitcligati Rala ly Company (CMGN) wOl remain unchanged. Al this tiOK; however, 
«<e cannot icipoad ^ dfioaOy to your quesikmt taail fhe Coonil oosancts ̂  CoaaRMn 
Eneicy hove beea nuilc avaiaUe to us. 

A umr of csx Tioraponolon 



. C oMneis Eneisy «iB be aervkad by n: dtipte ntkoadb ^ 
< ôowmers Energy wiO not expciianoi; a deereaae in the coô etitivc 

- ""^ ' and the ktwnr Lake Eiie docks kicludiî  Ashtabida Hnbor 

As is the case today, I 
to tf>^ destinationfc 
aiKuatioo* «t EsaocuflcJ 
Neit'jatbeConnlipidsdanbyCSXTmltheNa northeadminiatiadoo ofthe Tnasactkm 
Agn*T«ai,winina^ 'ay leaacn the options available to Conŝ nen Energy in tfae fUtue 

Thomas IL Howard 
Chief Cĉ -ncreial OfEoer 

Mr l W .Fax,|r 
Mr. R. L. Shaî  
SmfiKx Trat̂ pai itioa Board 
Peter Manfaafî jO madian NauoiMd 
C A. l^fceriod.^ Centnl MidBganKailw^ 
W R PKkiejr, M Amvest Coal Sales 
T. P. Qwya>C t̂ofidated Kaa Cotporation 
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CSX/NS-206 

BEFORE THE 
Offlea o T t f i n ; ^ ! ^ SURFACE TRANSPORTATION BOARD 

MAY 2 6 1998 Finance Docket No. 33388 

PuMteltSLird ^SX CORPORATION AND CSX TRANSPORTATION, 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/.\GREEMENTS 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

MOTION OF APPLICANTS 
FOR AMENDMENT OF THE PROTECTIVE ORDER 

Applicants NS', CSX" and ConraiP file this motion to request the Board to turther 

amend the protective order issued in Decision No. 1 in this proceeding on April 16. 1997 

("Protective Order")." specifically. Applicants request that the Protective Order be amended 

specifically to authorize NS and CSX personnel to gain access to information relating to 

transportation contracts in effect between Conrail and Conrail customers, and the service 

provided by Conrail thereunder, for certain limited aiid specified purposes if am.' when the 

Board indicates a decision to approve the Transaction, either with or without conditions, at the 

voting conference, now scheduled for June 8, 1998. The purpose of ihe request is to permit 

NS and CSX to move forward as quickly as possible with the lengthy process first of allocating 

the performance of those contracts between them as specified in the Transaction Agreement 

' "NS" refers to Norfolk Southern Corporation and Norfolk Southem Railway Company 

("NSR"). 

^ "C >X" refers to CSX Corporation and CSX Transportation, Inc. ("CSXT"). 

' "Conrail" refers to Conrail Inc. and Consolidated Rail Corporation. 

* Previously amended by Decision No. 4, served May 2, 1997. 



and then of putting the contract information into their information systems to ensure the best 

possible a.ccuracy and service in routing, billing and handling the traffic cr the customer when 

the Transaction is consummated.̂  Applicants believe that granting this request is clearly in the 

interests of the public and Conrail's shippers. A proposed Amendment lO tlie Protective Order 

is attached to this motion. 

REASONS FOR GRANTING THE MOTION 

As explained more full) in the Application, the Rebuttal and the briefs filed by the 

Applicants, the Transaction Agreement letween CSX and NS provides for the division of the 

operation of Conrail's lines and other assets between CSX and NS as soon as possible after the 

effective date of the Board's approval of the Transaction. I'he effective date of the Board's 

approval of the Application is referred to in the agreements and pleadings as the "Control 

Oate," and the date on which the operation of Conrail's assets is actually divided and separate 

operations by NS and CSX commence is referred to as the "Closing Date," or sometimes ar 

"Day One." Applicants believe it is very much in the interest of the public and their shippers 

that the Closing take place as soon after the Control Date as possible consistent with safe, 

orderly and efficient operations, so that the many ttenefits of the Transaction, including the 

competitive benefits, be maximized and the per' J during which an undivided Conrail operates 

under conunon control of NS and CSX be minimized. Iixleed, in their settlement agreement 

with NITL. Applicants, at NITL's instance, agreed that "NS and CSX will, consisient with 

safe and efficient rai! operations, implement the transaction as soon after Control Date as 

possible." See NITL Settlement. § I.C. (CSX/NS-176 at 770). 

' Abbreviations and capitalized terms have the same meaning here as in the Application 
(continued...) 
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Applicants, however, cannot commence divided operations of Conrail Uiat are orderly 

and efficient until a number of diings have been accomplished. For example, in response to 

concems expressed by NITL and odier shippers and shipper groups about whether the division 

will be implemented smoodily and efficiently. Applicants have agreed in die NITL Settlement 

tfiat "[pirior to die Closing Date, NS and CSX will advise die STB diat management 

information systems designed to nunage operations on die former Conrail system widiin die 

SAA's and interchanges between u.v NS/Conrail and CSX/Conrail systems, including die 

necessary car tracking capabilities, are in place." NITL Settlement, § I.D. (CSX/NS-176 at 

770-771). 

Another one of the critical tasks that must be accomplished before Closing can occur is 

die allocation of the performance of Conrail's existing transportation contracts benveen NS and 

CSX. To date, however, NS and CSX personnel ha. e been unable to obtain access to diose 

contracts and information related to the historical performance of those contracts. The 

Transaciion Agreement provides diat diose contracts will remain in effect through fheir stated 

terms and will be perfomied after Closing b> CSX or NS. Tlie way in which die perfonnance 

of the contracts will be allocated between NS and CSX is set fordi in Section 2.2(c) ofthe 

Transaction Agreement (see CSX/NS-25 at 25-29). This allocation mediod is described 

generally in the Application at CSX/NS-18 at 40-41.* A large portion of Conrail's traffic 

(...continued) 
(CSX/NS-18) and the Rebuttal (CSX/NS-176). 

* In addition, in response to the concems of some shippers that the carrier designated to 
succeed to Conrail's perfomiance of their contract may not provide satisfactory service, the 
NITL Setllement establishes a mechanism whereby shippers who could have had their contracts 
allocated to either NS or CSX and who, after f.ix months' experience, are dissatisfied with the 
service they are receiving, can submit to expedited arbitration a request to have the 
(continued...) 
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currently moves utider contracts, and it will obviously be essential at Closing for NS, CSX and 

the shippers involved to Icnow which carrier is to provide the service and under what terms. 

Finalizing operating plans, train schedules and arrangements for power, crews and equipment 

also depend on the allocation of contract performance between CSX and NS. 

A related task that is also of the utmost importance is putting the terms of the existing 

contracts - rates, routings, volume conunitments, etc. ~ into NS's and CSX's information 

systems. This is essential to enable CSX and NS, when they begin t. ' ^ conunodities under 

the contracts, to generate accurate waybills and other shipping document̂ , which will be 

necessary for accuraie billing, routing, and tracking of the movements <tnd otherwise proper 

performance of the contracts. This inputting task cannot effectively be progressed until access 

to ali contracts is obtained and allocation of contract performance is completed. 

Both of these tasks are very time consuming. The Transaction Agreement specifies that 

allocation of the performance of the contracts shall be made "in a manner to achieve reliability 

and proper service to the customers" and to "promote the use of efficient routes, high-quality 

service and consistency of service to customers." Section 2.2 (c)(ii) and (iv). Carrying out 

that task will require careful evaluation of, among other things, what the contracts require with 

respect to volumes, routing and equipment, as well as an indication of Coiu îl's historic 

underlying costs associated with each particular contract movement. Conrail contracts number 

in the diousands (including material supplements and amendments), and many involve not only 

customers, but also one or more other railroads. Except in cases where the other railroad is 

(...continued) 
responsibility for service transferred to the other carrier. NITL Settlement § II.C (CSX/NS-
176 at 771-72). 



ttie one of CSX or NS to which allocation of die Conrail portion of die movement is being 

made, interchange or other joint service data will also have to be ii^tted with respeci to those 

contracts. Although it is difficult to estimate precisely at this lime, wittiout access to the 

contracts, die time required, each of die tasks is likely to take a significant amount of time to 

complete. 

In addiuon to the time it will take lo allocate the coniraels and iî ut the data, it will 

also take time to provide information to the appropriate operaiions personnel at each railroad 

widi respect to the panicular contracts which have been allocated to the respective railroad. 

Train schedules may have to be modified in order to reflect volumes of traffic. Early access to 

all information relating to the performance of transportation contracts is necessary to assure 

that the appropriate information may be organized and fumished to operations personnel in 

sufficient time for adequate, complete, and diorough transportation preparation, which will 

accordingly assist in promoting an efficient transition to the new services provided by each 

railroad. 

Hundreds of people at NS and CSX are now ftilly engaged in die myriad tasks needed 

to prepare for Closing and for operations tiiereafter. and have been thus engaged for more dian 

a year. Those people and dieir activities ttirough December 1997 were described in die 

Rebuttal and the supporting verified statements of Nancy S. Fleischman and Michael J. Ward. 

CSX/NS-176 at 708-712; CSX/NS-177, 2A, at 88-115; CSX/NS-177, 2B, at 597-629. Those 

activities have continued unabated. 

Witti regard to the allocation of Conrail transportation contracts, the inputting of 

information from them into NS and CSX informatioa systems and the planning of operations to 

perform the re4uired service, however, NS and CSX have been constrained by ttie'r inability to 



obtain access to those confident' ' contracts and information related to historical Conrail 

performance and costing of such contracts. Because Conrail quite properly regards its 

contracts as proprietary and confidential, as the terms of the contracts typically provide, and 

has nol considered itself authorized by the Protective Order lo give in-house NS and CSX 

personnel access to them unless and until Board approval of the Application becomes efTective, 

it has provided information about diem only to ouiside counsel or consultants of NS and CSX 

under a "Highly Confldentiar designation. 

Unless the Board speciflcally provides odierwise, dy. CSX and NS staff who musl 

review and carry out the Conrail contracts cannot begin lhat process unless and unlil die 

authority sought by NS and CSX to control Conrail and carry out the Transaction is ĵranted 

and becomes effective. Under the regulations, effectiveness occurs 30 days after thc service of 

the Board's written decision granting such authority, unless otherwise provided. The Board, 

however, in its Protective Order may specifically authorize Conrail to provide such 

information to NS and CSX in-house personnel for specified purposes and may autiiorize such 

personnel to hav ? access to such information if the Board finds that doing so would be in the 

public interest and would not be likely to harm any party significantiy. Applicants submit that 

perniitting certain NS and CSX personnel access to such information immediately after the 

Board publicly indicates a decision to approve the Application would greatiy benefit shippers 

and the general public and would not harm any party. Such autiiorization would be limited lo 

t'ne CSX and NS personnel for whom access to the information is necessary in order to carry 

out the specified purposes. 

If the Board is disposed to approve the /̂ pplication, the sooner CSX and NS complete 

die processes of allocating die contracts between them and putting the information about diem 
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into their systems, the better for everyone. If those processes are not completed by the time 

die odier steps needed for Closing have taken place, die need to complete them will fiinher 

delay die Closing, and dius die realization cf the Transaction's public benefits. Furthermore, 

die more quickly diose processes move forward, die more time NS and CSX will have to 

refine their ongoing operational preparations and to work on and test their infomation 

systems, particularly as diey deal widi die new data, before Closing occurs. 

At the same time, permitting NS and CSX access lo information about Conrail's 

transportation contracts at die time a decision to approve the Application is indicaled publicly 

should not prejudice any party. If the Board decides to grant ttie control application, shippers 

at ttiat time will know ttiat NS and CSX will, in die ordinary course, have full control of 

Conrail, including access to Conrail's transportaiion contracts, in two and a half months. 

Many shippers have infomied NS and CSX ttiat ttiey strongly favor NS and CSX commencing 

those processes a:> soon as a decision granting the Application is issued. 

Under the amendment to the Protective Order Applicants propose, until the decision 

approving the Application becomes ftilly effective, access to die infomiation would be provided 

solely for the liinited purposes of allocating performance of die contracts between CSX and 

NS. putting information regarding die contracts into die information systems of NS and CSX 

and pianning and preparation of rail operations, and would be appropriately limiled lo the 

necessary NS and CSX personnel.' 

^ Paragraph 4 of the protective order already provides for the retum or destruction of 
confidential documents and information if the Application is denied or is approved but control 
is not effected. 



For die foregoing reasons. Applicants respectfiilly request die Board to amend 

ttie Protective Order to audiorize Conrail to provide to NS and CSX personnel, and for diose 

personnel to receive, information regarding transportation contracts between Conrail and 

Conrail customers upon any indieition at die voting conference ofthe Board's decision to 

aî rove the Application. A proposed Amendment to die Protective Order is attached. 
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Respectfiilly submitted. 

James C. Bishop, Jr. 
WUUain C. Wooldridge 
J. Gary Lane 
Robert J. Cooney 
(>eorge A. Aspatore 
Roger A. Petersen 
Norfolk Southem Corporation 
Three Commercial Place 
Norfolk, VA 23510-9241 
(757̂  629-2838 

— ' 
r 

Richard A. AUen 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, LLP 
888 Seventeentii Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 
(202) 298-8660 

Mark G. Aron 
Peter J. Shudtz 
CSX Corporalion 
One James Center 
901 East Cary Street 
Richmond, VA 23219 
(804) 782-1400 

P. Michael Giftos 
Paid R. Hitchcock 
CSX Transportation, Inc. 
500 Water Street 

Jack.sonville, FL 32202 

Dennis G. Lyoii 
Amold & Poner 
555 12* Street, N.W. 
Washington, D.C. 942-5000 

Scot B. Hutchins 
Skadden, Arps, Slate, Meagher & Flom, LLP 
1440 New York Avenue, N.W. 
Washington, D.C. 20005-2111 
(202) 371-7400 

Counsel for Norfolk Southem Cotporation 
and Norfolk Southem Railway Company 

Samuel M. Sipe, Jr. 
David H. Coburn 
Steptoo & Johnson LLP 
1330 Connecticut Avenue, N.W. 
W.̂ shingion, D C. 20036 
(202) 429-3000 

Counsel for CSX Corporation and CSX 
Transportation , Inc. 
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Dated: May 22, 1998 

Timothy T. O'Toole 
Constance L . Abrams 
Consolidated Rail Corporation 
Two Conimerce Square 
200! Markei Sireet 
Philadelphia, PA 19103 
(215) 209̂ 1000 

Paul A. Cunningham V :!unningham 
Gerald P. Norton 
Harkins Cunningham 
1300 Nineteendi Street, N.W. 
Suile 600 
Washington, D.C. 20036 
(202) 973-7600 

Counsel for Conrail Inc. arui 
Consolidated Rail Corporation 
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ATTACHMENT 

.AMENDMENT TO PROTECTIVE ORDER 

The Protective Order issued in Decision No. 1 in Finance Dockel No. 33388 on ^ r i l 

16, 1997, as amended, is fiirther amended to add the following paragraph: 

19. Conrail may provide to personnel of CSX and NS, and personnel of CSX and 
NS may receive, copies of or other information regarding transportation contracts to which 
Conrail is a party, their historic perfomiance and cosl of performance by Conrail, and related 
operations by Conrail, at any lime aftci any voiing conference in this proceeding at which the 
Surface Transportation Boa.'d indicates its epproval of the Application, with or withoul 
conditions. Until such decision becomes fully effeclive, infomiation regarding transportaiion 
conuacts may he prcvided and received solely for the purposes of allocating perfonnance of 
the contracts between NS and CSX pursuant to Seciion 2.2(c) of die Transaciion Agreement 
dated a. of June 10, 1997 among CSX, NS and Conrail, placing Lnformation about such 
contracts in the infomiation systems of CSX and NS, testing such systems, and plannmg and 
preparation of rail operations, but not for any other business, commercial, or competiiive 
purpose; fiirttier, the CSX and NS personnel allowed access to such contracts or infomiation 
shall be limited to those requiring such access in order to carry out such permissible puiposes. 

In all other respects, die Protective Order shall reniain unchanged and in effect. 
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CERTIFICATE OF SERVICE 

1, hereby certify ttiat on diis 22"** t day of May, 1998,1 have served ttie foregoing 

CSX/NS-206, Motion of Applicants for Amendment of ttie Protective Order, on all parties of 

lecord by first class mail, postage pre-paid, or by more expeditious means, and by hand delivery 

on the following: 

The Honorable Jacob Leventhal 
Administrative Law Judge 
Federal Energy Regulatory Commission 
Office of Hearings 
825 Nortti Capitol Street, N.W. 
Washington, D.C. 20426 

^ CJIQ. 
Richard A. Allen 
Zuckert Scoutt & Rasenberger, LLP 
888 17"̂  Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 

Dated: May 22, 1998 
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NEW ORLEANS TRAIN CAR LEAKAGE FIRE LITIGATION 
!>LAINT1FF MANAGEMENT COMMITTEE 
374S North Causeway Blvd , Suili: 
Mctairic, Louisiana 7(KK)2 
(.S()4) 83X-8.>X3 

DAVID P BAINS 
lOStPHM BRUNO 
HARRY F CANTRELL 
FRA.SK J D A.MICO. ;R 
CALVIN C FAVARD.JIL 
lACKW HARANG 
C JOSEPH MURRAY 
DAVID W ROBISON 
H EDWARD SHERMAN 
THOMAS L SMITH 
VERNON THOMAS 
DARLEEN JACOBS 
T ALLEN USRY 
VkTN DE LL GALTH IER 

ENTERED 
Office of tho Secretan ^j^y [ i ^ j 993 

MAY 19 1990 
Par: o) 

Public Recorft 

Mr Vernon Williams, Secretary 
Surface Transportaticn Board 
l he Mcrcur>' Building 
192.S K Street, N W 
VVashington, D C 2042.1 

Re: Before the Surface Transportation Board 
Washington, D C 
CSX Corporation and CSX Transportation, Inc 
Norfolk Southern Corporation and Norfolk 
Southern Railwav Companv - conlrol and 
Operating Leases.'Agreements-Conrail, lnc 
and Consolidated Rail Corporation 
I inance Docket No 3 3388, DOT 3 

Dear Mr Williams; 

In further support ofour motion for reconsideration to participate in the hearing on June 
4 your news release of March 12, advised that any party interested in participating in oral 
a.gument must advise the Board no later than April 10 Inasmuch as our application to become a 
party of record included a request to appear at tlie June 4 hearing and v̂ as filed on March 20, 1 
believe we have timely tiled a request to appear 

By c )pv ofthis iotti.1 we are advising yoar Case Control Unit that our clients intend to 



Mr Vemon Williams, Secretary psgc 2 
Surface Transportation Board 
May 11, 1998 

appear at the hearing and request an opportunity to be heard, individually or through counsel, as 
follows 

1 We intend to address the issue of railroad safety , including the current operations of 
CS.X and potential etTects on safety ofthe proposed merger, 

2 We oppose the primary application, 
3 We require 30 minutes of speaking time 

Please give us your immediate response. 

Yours very truly, 

FLAINTJFF MANAGEMENT CO.MMITTEE 

H E N R Y J . CI'ART, Liaison Counsel 

u 
HID/bjt 

cc Case Control Unit, Surface Transportation Board 
Mr & Mrs Chailes Givens 
Mr George Rigamer 
Hon John Breaux 
Hon Mary Landrieu 
Hon William JetTerson 
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W l l . l . I A M I . . S I . O V K H 

C. M I C H A K L I . o m s 

UO.NAI.1) <i . AVKHY 

J O H N H . I.K S K I H 

K K l . V I N .?. D O W I ) 

HOHKHT n . HOSKNHKHCi 

C H H I S T C i ' H K R A M I L L S 

FH.»NK •!• l ' K H ( i O l . r / Z I 

ASDHKW H . K( ) I .K>AH I I I 

. I K A N M . <M NN I N G H A M 

H K T K H A . I ' K O H L 

Sl.OVER 6c L O F T l S 
ATTOHNEYS AT I-AW 

iai4.» S t V E N T E K N T H STHEET. N W. 

W A S M I N O T O N , D C. 200;36 

ENTEH".' 
Office o1 IH' 

m 1 19°̂^ 
»>art o* ^ 

Public Bocorr 

NRPC-14 

May 18, :598 

VIA HAND DELIVERY 

Hon. Vernon A. W i l l i a m s 
Secret a r y 
Surface T r a n s p o r t a t i o n Board 
192::. K S t r e e t , N.W. 
Washington, D.C. 20423 

H'-: -'inance Docket No. 
i '".'SX Transport 1 
.• .'lern Corpora' . 

Railway Company --
Leases/Agreements 
Consolidated R a i l ̂  

• • •-— ~- CSX C o r p c r a t i o n 
. :., Ir.c . , Norf o l k 
:. ind N o r f o l k Southern 
Control and Operating 
-- C o n r a i l Inc. and 
"o r p o r a t i c n 

Dear S e c r e t a r y W i l l i a m s : 

On behalf of tr.e N a t i o n a l R a i l r o a d Passenger 
C o r p o r a t i o n • , :--quest t h a t you f i l e t h i s l e t t e r i n 
Finance Docket X..,. .;:;joc LC evidence the withdrawal by Amtrak of 
i t s p r e v i o u s l y - f i l e d requests f o r c o n d i t i o n s and comments. 

On Octo; - • . 1 , 1997, Amtrak * , --d w i t h the Surface 
T r a - i s p o r t a t i o n Bo.^iJ "STB") i t s requests i o r c o n d i t i o n s and 
comm.ents i n t h i s proceeding. Those requests and ccnments were 
set : . .dentifie,.^ "-07 and e r . t i t l e d 
"Nation^i.^ Rcii.icaa i assenger- Corp'. r a t i cn .Amtrak) Comments and 
Requests f o r ̂ ;:^r.d: - : cn.^ ?n the Fr'-posen XS/CSX A c q u i s i e i o n and 

D l v i s i o n 
tha- • .-
Corp..: • 
Corpoi' . 
Arr.trak i : 

-.greem.e. • 
'nrpora- . 
• r.at addrt-ss 

the appl . • 

hereby n o t i f i e s the STB 
: ?Ik Southern 
.:r. d " r n s c l i d a t e d R a i l 

ra i s e d by 
proposed t r a n s a c t i o n s 



Hon. Vernon A. W i l l i a m s 
May 18, 1998 
Page 2 

t h a t are subject t o STB review i n Finance Docket No. 33388. As 
pr o v i d e d i n the " P r i n c i p l e s of Cooperation Concerning the 
Northeast i„orridor" r e c e n t l y signed on behal f of Amtrak, NS, CSX 
and C o n r a i l , Amfrak hereby withdraws a l l i t s requests f o r 
c o n d i t i o n s and comments set f o r t h i n NRPC-07. Amtrak a l s o 
withdraws i t s request t o p a r t i c i p a t e i n o r a l argument. 

Anitrak i s pleased t o advise the STB t h a t Amitrak now 
supports i n a l l respects the t r a n s a c t i o n s proposed by the 
a p p l i c a n t s m Finance Docket No. 33388 as set f o r t h i n t h e i r 
T r a n s a c t i o n Agreement dated June 10, 1997, s u b j e c t t o the 
i m p o s i t i o n hy the STB of the l i m i t e d o v e r s i g h t c o n d i t i o n as 
desc r i b e d .:. • ne next paragraph. 

Consistent w i t h the " P r i n c i p l e s of Cooperation 
Concerning the Northeast C o r r i d o r , " NS and CSX have a u t h o r i z e d 
Amtrak t o represent t o the STB t h a t l i e i t h e r opposes a c t i o n by the 
STB i n Finance Docket No. 33388 c o n s i s t e n t w i t h t h e f o l l o w i n g 
terms: 

The STB should r e q u i r e o v e r s i g h t , f o r a 3-
year p e r i o d , of the implementation and e f f e c t 
of the t r a n s a c t i o n s subject t o STB review and 
approval i n Finance Docket NO. 33388 t o the 
ext e n t they may a f f e c t the on-time 
performance of Amtrak i n t e r c i t y passenger 
t r a i n s e r v i c e s . As pa r t of t h i s c o n t i n u i n g 
j v e r s i g h t , the STB should r e q u i r e q u a r t e r l y 
r e p o r t s from. NS and CS and p r o v i d e Amtrak an 
o n p o r t u n i t y t o comment. NS, CS.X and Aintrak 
s h a l l j o i n t l y recommend t o the STB o b j e c t i v e , 
measurable standards t o be used m such 
re-ports: on-tim,e performance standards should 
r e f l e c t mieasurements employed i n c a l c u l a t i n g 
i n c e n t i v e payments under the a p p l i c a b l e 
Amtrak o p e r a t i n g agreements. The f o r e g o i n g 
ccnd:*:on i s not intended t o l i m i t the STB's 
a;.-.:. : i t y t o cont i n u e o v e r s i g h t beyond the 3-
year p e r i o d . 

Please f i l e t h i s l e t r e r i n STB Fma:..--.- Locket No. 33388 
t o eviaence Arr.tra.--.' .• 11hdrav.';) : r • requests f o r c o n d i t i o n s 
and commt.-;'.- proceeding, d.nd t o evidence the acquiescence 



Hon. Vernon A. W i l l i a m s 
May 18, 1998 
Page 3 

of both CSX and NS i n the i m p o s i t i o n of a 3-year o v e r s i g h t p e r i o d 
as d e s c r i b e d above. Copies of t h i s l e t t e r are being served upon 
a l l p a r t i e s of r e c o r d . 

R e s p e c t f u l l y submatted, 

NATIONAL RAILROAD PASSENGER 
CORPORATION 

D o n a l d G. Avery ~ f 
An A t t o r n e y f o r the 
Na t i o n a l R a i l r o a d Pasaenger 

C o r p o r a t i o n 

cc: Honorable Jacob Leventhal 
Kon. Linda Morgan, Chairman 
Hon. Gus Owen, Vice-Chairman 
A l l P a r t i e s of Record 
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W I L L I A M L . S L O V E H 

t:. M U HAKL I . O K T r S 

DONALD <1. A V K ' Y' 

. IOHN H . I.K S K I H 

K K l . V I N .1 . D o w n 

HOHKRT D . H O S K N B K H O 

f l l H l S T O l ' H K H A. M I L L S 

KHASK .1. r i : H < . o i . l / . / I 

•.NUHKW 11, KOI .KSAH I I I 

. I K A N M . CL N N I N<iH A M 

P K T E H A . I ' K O H L 

S L O V E H & L O F T I . S 
ATTOHNEYS AT LAW 

i a i i 4 S E V E N T E E N T H STHEET. N . W. 

W A S H I N O T O N , • ) . C 2 0 0 3 6 

\4 
S13 

17-7170 

EXPEDITED CONSIDERATION REQUE.'STED 

May 18, 1993 

Office of tho S c : ' -tarx-

MAY 1 9 1996 
Part of 

Public Record 

BY HAND DELIVERY 

The Honorable Vernon A. W i l l i a m s 
S e c r e t a r y 
Surface T r a n s p o r t a t i o n Board 
Case C o n t r o l Branch 
ATTN: STR Finance Docket 3 33 88 
192 5 K S t r e e t , 'J.W. 
Washington, D.C. 20423-0001 

Re: Finance Docket No. 33388 
CSX C o r p o r a t i o n and CSX T r a n s p o r t a t i o n I n c . , 
N o r f o l k Southern Corporation and N o r f o l k 
Southern Railway Com.pany -- C o n t r o l and Operating 
Leases/Agreem.ents -- C o n r a i l I n c . 
and Consolidated R a i l C o r p o r a t i o n 

Dear S e c r e t a r y W i l l i a m s : 

Enclosed f o r f i l i n g m the above-referenced proceeding, 
please f i n d an o r i g i n a l and t w e n t y - f i v e (25) copies of the Motion 
t o S t r i k e of the C i t i e s of East Chicago, Indiana; Hammond, 
In d i a n a ; Gary, I n d i a n a ; and Whiting, Indiana ( c o l l e c t i v e l y . The 
Four C i t y Consortium) (FCC-16). Also enclosed, please f i n d a 
compuL.er d i s k e t t e c o n t a i n i n g the t e x t of t h i s document m 
WordPerfect 5.1 format. Because of the urgency of the s u b j e c t 
matter o i t h i s Motion, the Four C i t y Consortium requests 
e x p e d i t e c c o n s i d e r a t i o n . 



The Hon. Vernon A. Williams 
May IS, 1998 
Page 2 

We have included an extra copy of the f i l i n g . Kindly 
i n d i c a t e receipt by time-stam>ping t h i s copy and returning i t with 
our messenger. 

Enclosure 

CC: Elaine K. Kaiser 

Sincerely, 

n 
C. Michael Loftus 
An Attorney f o r 
The Four Cit y Consortium 

(courtesy copies t o : 
The Hon. Lmda J. Morgan 
The Hon. Gus A. Owen 
David M. Konschnik) 



ENTEREr 
Otflco of tho Secretary 

MAY 1 9 1998 
Part of 

Publlc Record 

EXPEDITED CONSIDERATION REQUESTED 

BEFORE THE 

SURFACE TRANSPORTATION BOARD 

RECEIVED 
m 13 1998 

csx CORPORATION AND CSX 
TRANSPORTATION, INC., NORFOLK 
SOUTHERN CORPORATION AND NORFOLK 
SOUTHERN RAILWAY COMPANY 
CONTROL AND OPERATING LEASES/ 
AGREEMENTS -~ CONRAIL INC. AND 
CONSOLIDATED RAIL CORPORATION 

Finance Docket No. 33388 

MOTION TO STRIKE 
OF THE CITIES OF EAST CHICAGO, INDIANA; 

HAMMOND, INDIANA; GARY, INDIANA; AND WHITING, 
INDIANA (COLLECTIVELY, THE FOUR CITY CONSORTIUM) 

By: 
OF COLTNSEL: 

S l o v e r St L o f t u s 
1224 S e v e n t e e n t h S t r e e t , N.W. 
Wa:-;.. :. ' " .on, D . C . 20036 

Dated: May 18, 1998 

THE CITIES CF EAST CHICAGO, 
I NDI Am; HAMMOND, INDIANA; 
GARY, INDIANA; AND WHITING, 
INDIANA (COLLECTIVELY, THE 
FOUR CITY CONSORTIUM) 

C. Michael L o f t u s 
C h r i s t o p h e r A. M i l l s 
Peter A. Pf o h l 
1224 Seventeenth S t r e e t , J.W. 
Washington, D.C. 2C036 
(202) 347-7170 

A t t o r n e y s f o r The Four C i t y 
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MOTION TO STRIKE 
BY THE CITIES OF EAST CHICAGO, INDIANA; 

HAMMOND, INDIANA; GARY, INDIANA; AND WHITING, 
INDIANA (COLLECTIVELY THE FOUR CITY CONSORTIUM) 

Pursuant t o 49 C.F.R. § 1117.1, the C i t i e s of East 

Chicago, I n d i a n a ; Hammond, India n a ; Gary, Ind i a n a ; and Whiti n g , 

I n d i a n a ( c o l l e c t i v e l y the "Four C i t y C^isortium") hereby move co 

s t r i k e from the r e c o r d the f o l l o w i n g m a t e r i a l s submitted by CSX 

t o the Board's S e c t i o n of Energy and Environment ("SEA"): 

1. The p o r t i o n s of the l e t t e r dated May 12, 1998 from 
counsel f o r CSX t o Ela i n e K. Kaiser ("May 12 CSX 
l e t t e r " ) which attempt t o i n t r o d u c e i n a p p r o p r i a t e 
s u r r e b \ ' t t a l evidence cn the A p p l i c a n t s ' planned post-
t r a n s a c t i o n o p e r a t i o n s and the t r a n s a c t i o n ' s e n v i r o n ­
mental impacts. The s p e c i f i c m a t e r i a l t o be s t r i c k e n 
from the May 12 CSX l e t t e r begins w i t h the t h i r d sen­
tence of the second complete paragraph on page 3 (be­
g i n n i n g w i t h the wcrd "Second") and extends through the 
end of the l e t t e r , i n c l u d i n g the attachment t h e r e t o . 



2. The p o r t i o n s of the l e t t e r dated March 5, 1998 from 
David H. Coburn t o Elaine K. Kaiser ("March 5 CSX 
l e t t e r " ) d e a l i n g w i t h "the Four C i t y Consortium r e ­
r o u t i n g propoS'Tils". 

3. The l e t t e r dated A p r i l 3, 1998 from Mary G a b r i e l l e 
Sprague t o Michael J. Dalton, I I I . 

4. The Supplemen*"al Environmental r e p o r t prepared by ICF 
Kaiser and dated A p r i l 23, 1998. 

5. The l e t t e r dated May 6, 1998 from Mary Gay Sprague t o 
E l a i n e K. Kaiser, i n c l u d i n g the V e r i f i e d Statement of 
James E. Roots enclosed t h e r e w i t h . -

The Four C i t i e s do not see any p r a c t i c a l a l t e r n a t i v e t o 

s t r i k i n g t h i s m a t e r i a l . Given the s h o r t time a v a i l a b l e b e f o r e 

SEA'S re l e a s e of i t s F i n a l Environmental Impact Statement ("EIS") 

i n t h i s case, p r o v i d i n g the Four C i t y Consortium an adequate 

o p p o r t u n i t y t o review and a p p r o p r i a t e l y respond t o these m a t f ^ r i -

a l s , as w e l l as u n d e r l y i n g workpapers u t i l i z e d by CSX and/or i t s 

c o n s u l t a n t i n p r e p a r i n g these m a t e r i a l s , would r e q u i r e the B c r d 

t o h o l d i n abeyance completion and p u b l i c a t i o n of the F i n a l EIS 

as w e l l as the Board's v o t i n g conference scheduled f o r June 3 and 

4, 1998. 

Because of the l a t e date, the Four C i t i e s request t h a t 

e x p e d i t e d c o n s i d e r a t i o n be taken by the Board on t h i s motion. 

Copies of a l l of these m a t e r i a l s are contained i n the 
Appendix a t t a c h e d t o the copies of t h i s motion being f i l e d w i t h 
the Board and served on counsel f o r the A p p l i c a n t s . I n the 
i n t e r e s t of time, the Appendix i s not a t t a c h e d t o the copies of 
t h i s motion being served on o t h e r p a r t i e s of r e c o r d . Copies of 
the Appendix w i l l be p r o v i d e d t o any o t h e r p a r t y upon request t o 
the Four C i t y Consort ium,'s undersigned counsel. 
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The grounds f o r t h i s motion to s t r i k e are that the 

indicated m a t e r i a l c o n s t i t u t e s new evidence, im.proper surrebut­

t a l , improper ex parte communications m a contested adjudicatory 

proceeding, and an improper and untimely a l t e r a t i o n of CSX's 

prio. responses to discovery by the Four C i t i e s m t h i s proceed­

ing, a l l i n v i o l a t i o n of the Board's Rules of Practice and i t s 

p r i o r decisions and orders m t h i s proceeding. In p a r t i c u l a r , 

the May 12 CSX l e t t e r c o n stitutes an improper and l a s t d i t c h 

desperate attempt by CSX to rebut and d i s c r e d i t the Four C i t i e s ' 

e v i d e n t i a r y submission and to put on a new a f f i r m a t i v e case. The 

other materials also c o n s t i t u t e improper sur r e b u t t a l ( i n the case 

of the March 5 CSX l e t t e r ) and questionable ex parte communica­

tio n s between counsel f o r a party and Board s t a f f which cast 

doubt on the e n t i r e environmental review process f o r t h i s case, 

Th3 May 12 CSX l e t t e r was served on counsel f o r the Four 
C i t i e s . However, neither the March 5 CSX l e t t e r nor the other 
materials requested to be s t r i c k e n were served e i t h e r on counsel 
or on o f f i c i a l s of any of the Four C i t i e s . The Four C i t i e s 
became aware of these materials only on May 14, 1998, by follow-
up i n q u i r y by t h e i r counsel to CSX counsel a f t e r receiving the 
May 12 l e t t e r . 

These materials may eventually f i n d t h e i r way i n t o the 
Board's t:-;h:;- docket i n t h i s proceeding; however, t h i s does not 
a l t e r th* • ^tus r..3 improper ex parte co.mmun i c a t i on s . They 
contain new evidence going to the m,erits of the Appli c a t i o n ; they 
were transm.itted to SEA by counsel for one of the'Applicants; and 
they were never served on the Four C i t i e s cr any other party of 
recorc .. :-?quired by Decision No. ^ i n t h i s proceeding. See, 
a"-.-- :. F.R. § 1102.2 (c) . 
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.ncluding the equal treatment of p a r t i e s , the a b i l i t y of the Four 

C i t i e s t o get a f a i r opportunity to present t h e i r case, and, 

possibly, the i m p a r t i a l i t y of the SEA. 

For example, most of the Marc>^ ^ ' ^ r c r i t i q u e s 

the Four C i t i e s ' requested conditions and attem.pts to ho l s t e r 

CSX's reasons for opposing those conditions. This ex parte 

l e t t e r was submitted despite the fact that CSX already had two 

meaningful opportunities on the record to rebut the Four C i t i e s ' 

proposals, and, indeed, thoroughly c r i t i q u e d the Four Cicies' 

A l t e r n a t i v e Routing Plan both i n i t s response to the Draft EIS 

and i n i t s B r i e f . Apparently, these responses were not s u f f i ­

cient f o r CSX, so I t submitted a d d i t i o n a l r e b u t t a l evidence m 

the guise of providing supplemental information to SEA at the 

l a t t e r ' s request. 

SEA'S conduct i s also questionable. By a f f o r d i n g CSX 

an a d d l t i o n a i "shot" at c r i t i q u i n g the Four C i t i e s ' plan, without 

providing the Consortium an adequate opportunity to respond, SEA, 

The Four C i t i e s do not move to s t r i k e a l e t t e r dated May 
6, 1998 from. Peter J. Shudtz to HIaine K. Kaiser because, a l ­
though I t should have been served on the Four C i t i e s , t h i s l e t t e r 
does not attempt to change the facts of record i n the proceeding 
(as e a r l i e r established through discovery and f i l i n g s of record) 
that have been r e l i e d upon by both the Four C i t i e s and SEA. 
Rather, the l e t t e r reports on voluntary m i t i g a t i o n measures CSX 
i s w i l l i n g to undertake. Com,parison of these measures to the 
facts of record w i l l e s t a b l i s h that they are inadequate to 
ameliorate the p r i n c i p a l adverse impacts of the transaction 
demonstrated by the Four C i t i e s . 
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at a very minimum, has raised doubts about the independence and 

i m p a r t i a l i t y of i t s aualysis. 

I . Background. 

On October 21, 1997, the Four City Consortium f i l e d i t s 

Comments and Request f o r Conditions (FCC-9) ("October 21 Com­

ments") i n t h i s proceeding pursuant to the procedural schedule 

established i n Decision No. 6. In i t s October 21 Comments, the 

Four Cit y Consortium preserued and substantiated an A l t e r n a t i v e 

Routing Plan designed to mitigate c e r t a i n s i g n i f i c a n t adverse 

incremental impacts of the C^.^rail transaction on the Four C i t i e s 

region (including, i n p a r t i c u l a r , the increase i n vehicle delay 

times and safety problems l i k e l y to res u l t from the transaction 

at rail/highway grade cross.ngs of CSX's "BOCT l i n e " between Pine 

Junction, Indiana and Calumet Park, I l l i n o i s ) . The A l t e r n a t i v e 

Rou'-ing Plan was based m part on an analysis of the e f f e c t s of 

the transaction conducted by various expert economac and engi­

neering consultants retai.ied by the Four C i t i e s , information i n 

the CSX and NS Operating Plans, and other information contained 

i n tne Railroad Control 7-iplication and produced by CSX and NS m 

response to the Four C i t i e s ' discovery requests. The adverse 

impacts of the Conrail transaction on the Four C i t i e s region, as 

well as the need f o r m i t i g a t i n g conditions such as the Alterna­

t i v e Routing Plan, were documented i n the te: imony and other 

evidence contained i n the Four C i t i e s ' October 21 Comments. 
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CSX and NS responded t o the Four C i t i e s ' October 21 

Comments, and c r i t i q u e d the A l t e r n a t i v e Routing Plan, i n t h e i r 

R e b u t t a l f i l i n g on DecemJDer 15, 1997. These f i l i n g s were a l s o 

made pursuant t o the p r o c e d u r a l schedule e s t a b l i s h e d m Decision 

No. 6 . 

On December 12, 1997, SEA served i t s D r a f t EIS f o r t h i s 

proceeding. Under the Board's pro c e d u r a l schedule, as supple­

mented by D e c i s i o n No. 52 served November 3, 1997, i n t e r e s t e d 

p a r t i e s we.re requested t o submit comm.ents on the D r a f t EIS w i t h i n 

45 days a f t e r i t was made a v a i l a b l e t o the p u b l i c . On February 

2, 1998, the Four C i t y Consortium f i l e d i t s Comments on the D r a f t 

EIS (FCC-13) ("Environmental Comments"). CSX and NS a l s o f i l e d 

comments on the D r a f t EIS on t h a t date. 

The Four C i t i e s ' Environmental Comments presented 

a d d i t i o n a l a n a l y s i s s u p p o r t i n g the a d o p t i o n of t h e i r A l t e r n a t i v e 

Routing Plan as an environmental m i t i g a t i o n c o n d i t i o n t o the 

Board's approval of the A p p l i c a t i o n . The basics of tne Plan, as 

presented i n the Four C i t i e s ' October 21 Comments, were not 

Since i s s u i n g i t s December 12, 1997 Draf- EIS, the Board 
i n D e c i sion No. 62 (served January 12, 1998) issued an E r r a t a t o 
the D r a f t EIS, and m D e c i s i o n No. 63 (served January 21, 1998) 
issued a Supplemental E r r a t a t o the D r a f t EIS. Two o t h e r d e c i ­
sions were a l s o issued by the STB c o n t a i n i n g a d d i t i o n a l e n v i r o n ­
mental inform.ation, i n c l u d i n g D e c i s i o n No. 69 (served February 
27, 1998) and D e c i s i o n No. 72 (served March 19, 1998) . I n 
Decision No. 52, the Board a l s o r e q u i r e d the A p p l i c a n t s t o 
prepare and f i l e S a f e t y I n t e g r a t i o n Plans ("SIPs";, which were 
f i l e d on December 3, 1997, and i n c l u d e d by the Eoard as p a r t of 
i t s C r a f t EIS. 



modified i n t h e i r Environmental Com.ments, although a revised 

q u a n t i f i c a t i o n of the adverse impacts r e s u l t i n g from the Conrail 

transaction (and the comparative benefits of the A l t e r n a t i v e 

Routing Plan as compared with the Applicants' operating plans f o r 

the Four C i t i e s region) was presented based on add i t i o n a l analy­

sis of the information provided m the Application and the Draft 

EIS and produced by CSX m discovery. 

Subsequent to the issuance of the T r a f t EIS, represen­

t a t i v e s of the Four City Consortium, met with representatives of 

CSX and NS i n an e f f o r t to reach a settlement agreement that 

would address the Four C i t i e s ' concerns. The settlement negotia­

tion s were unsuccessful, and by l e t t e r dated May 7, 1998, counsel 

f o r the Four Cit y Cc.isortium so advised the Board and renewed the 

Consortium's request that SEA recommiend the imposition of the 

A l t e r n a t i v e Routing Plan as an appropriate environmental m i t i g a t ­

ing conditiorj to approval of the Conrail transaction. The May 12 

CSX l e t t e r purports to respond co the Four C i t i e s ' l e t t e r of May 

7, but i n fact attempts to introduce additiona' evidence ^or the 

record ( i n the guise of supplemental comments on the Draft EIS) 

In p a r t i c u l a r , the Four C i t i e s revised t h e i r e a r l i e r 
estimates of vehicle crossing delays on the two p r i n c i p a l l i n e s 
of concern -- the BOCT l i n e and the former Pennsylvania Railroad 
l i n e between Hobart and Clarke Junction, Indiana based on the 
probable post-transaction average t r a i n speeds on these l i n e s 
rather than the maximum timetable speeds. In i t s comments on the 
Draft EIS (as m i t s Rebuttal evidence f i l e d on Decemt)er 15, 
1997), CSX disputed the Four C i t i e s ' analysis, claiming that i t 
understated the l i k e l y t r a m speeds on these i i n e s . 
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i n a manner that f a r exceeds the bounds of the Board's regula­

t i o n s as w e l l as i t s p r i o r orders i n t h i s case. 

I I . ARGUMENT 

A. The May 12 CSX Lette r Improperly Attempts 
t c Introduce New Evidence/Surrebuttal 

In Decision No. 12 (served July 23, 1997), the Board 

accepted f o r consideration the Applicants' f i l e d a p p l i c a t i o n m 

t h i s case. Under the Board's governing rules, a r a i l r o a d 

merger/consolidation a p p l i c a t i o n must present a "prima f a c i e 

case" that the proposal i s consistent w i t h the public i n t e r e s t . 

49 C.F.R. § 1180.4(c)(8). In i t s Notice of Final Scope of 

Environmental Im.pact Statement (served October 1, 1998), the 

Board made i t clear that SEA's Draft and Final Environmental 

Impact Statements would be based on information provided m the 

Appl i c a t i o n , and s p e c i f i c a l l y , information included m the 

Applicants' Operating Plans and Environmental Report ("ER"). 

In completing i t s assessment of the proposed Conrail c o n t r o l 

transaction, and i n c r a f t i n g t h e i r A l t e r n a t i v e Routing Plan, the 

Four C i t i e s spent countless hours analyzing the Application, the 

Draft EIS (and relevant supplemental EIS decisions), and the 

Applicants' discovery responses -- a l l to determine the precise 

impact of the Applicants' post-transaction operations on north­

west Indiana. 



Through i t s May 12 l e t t e r , i n p a r t i c u l a r , CSX i s now 

a s s e r t i n g t h a t much of the c r i t i c a l data i t r e p o r t e d e a r l i e r , and 

which has been r e l i e d upon by the Four C i t i e s i n ass e r r i j l i n g i t s 

case, as w e l l as the SEA i n completing i t s D r a f t and F i n a l EIS, 

was erroneous. Apparently, since "Plan A" has f a i l e d , CSX has 

moved on t o "Plan B." At the l a s t hour, CSX has i n t r o d u c e d 

c e r t a i n " c o r r e c t e d " data t o perform a d d i t i o n a l a n a l y s i s on the 

impacts o f i t s t r a n s a c t i o n . CSX now proclaims t h a t based on t h i s 

new " c o r r e c t e d " data -- which has not p r e v i o u s l y been r e l i e d upon 

by A p p l i c a n t s , submitted i n t o evidence i n t h i s proceeding, o r 

ot h e r w i s e p r o v i d e d t o the Four C i t i e s ' d u r i n g d i s c o v e r y -- i t has 

determined t h a t v e h i c u l a r t r a f f i c congestion r e s u l t i n g from 

r a i l r o a d o p e r a t i o n s over c e r t a i n l i n e segments i n the Four C i t i e s 

w i l l a c t u a l l y be reduced below b a s e l i n e l e v e l s under the A p p l i ­

cants' p l a n . 

The May 12 CSX l e t t e r p u r p o r t s t o be a response t o the 

Four C i t i e s ' May 7, .39£ s t a t u s r e p o r t t o SEA on n e g o t i a t i o n s . 

I t i s n o t . Rather, the l e t t e r i s a t r a n s p a r e n t attempt t o i n t r o ­

duce new r e b u t t a l evidence i n t o the r e c o r d of t h i s case. As 

such. I t c o n s t i t u t e s the improper submission of new evidence and 

s u r r e b u t t a l , i n v i o l a t i o n of the Board's pro c e d u r a l schedule and 

i t s r u l e s . See 49 C.F.R. Part 1112.' 

The sam.e i s t r u e of the March 5 CSX l e t t e r and the o t h e r 
m a t e r i a l s the Four C i t i e s seek t o have s t r i c k e n from t he r e c o r d 
i n t h i s proceeding. 

-9-



The procedural schedule adopted i n t h i s proceeding 

makes i t abundantly clear that the Board w i l l not permit p a r t i e s 

to f i l e supplemental evidence a l t e r i n g e a r l i e r submissions. 

Errata f i l i n g s . The procedural schedule 
that we e,re adopting should provide p a r t i e s 
ample time to b u i l d a s u f f i c i e n t record f o r 
us to mia>\e a reasoned decision i n t h i s pro­
ceeding. We do not intend to permit t h i s 
process t c be marred by the f i l i n g of errata 
sheets s i g n i f i c a n t l y a l t e r i n g the evidence 
and conclusio;is contained i n e a r l i e r submis­
sions, as such f i l i n g s m.ay c u r t a i l the a b i l ­
i t y of p a r t i e s to respond f u l l y and 
adequately to the record w i t h i n the time 
frames we have established. 

Decision No. 6 (served May 30, 1997) at 7. 

I t i s extremeiy important that the Board understand 

that the new -"vidence submitted by CSX not only severely preju­

dices the Four C i t i e s i n the environm.ental review process being 

conducted by SEA, but underm.mes t h e i r case on the merits as 

w e l l . Under the Board's rules, p a r t i e s ' environ.-^.ental submis­

sions, even i f m.ade only to SEA, are made part of the record that 

i s considered by the Board when deciding a merger/consolidation 

A p p l i c a t i o n . See 4 9 C.F.R. § 1105.10(f) ("[t]he environmental 

documentation (generally an EA or an EIS) and the comments and 

responses thereto . . . w i l l be part (Df the record considered by 

the [Board] m the proceeding involved": . By i t s March 5 and May 

The Board's Notice of Intent to Prepare and EIS f o r t h i s 
proceeding, served July 3, 1997, also indicates that environmen­
t a l comments submitted by a party of record " w i l l be placed i n 
the formal Public Record f o r t h i s case." (Notice of Intent at 
3 . ) 
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12 l e t t e r s , CSX i s attempting to introduce new and untested 

evidence t h a t would severely prejudice the Four C i t i e s ' case both 

before the SEA m completing i t s F^nal EIS and before the Board 

i n making i t s f i n a l decision on the merits as to whether the 

conditions r.ought by the Four C i t i e s should be imposed i f the 

A p p l i c a t i o n i s approved. 

I t i s well established that notions of due process do 

not permit a party to submit new evidence or studies upon closure 

of the e v i d e n t i a r y phases of a proceeding. See Pittsburqh & Lake 

Erie R.R. v. I.C.C, 796 F.2d 1534, 1543 (D.C. Cir. 1986) ( v e r i ­

f i e d statement containing new study based on new method of analy­

sis was properly stricken) ; San Antonio, TX V. Burlmgton North­

ern, Inc., 362 I.C.C. 161, 164-65 (1979) (introd u c t i o n of evidence 

at l a t e stage i n proceeding whereby other party has no opportu­

n i t y t o r e p l y i s v i o l a t i v e of the Commission's Rules and a l l 

notions of due process); Chrysler De Mexico, S.A. v. Penn Central 

Transportation Co.. 353 I.C.C. 512, 515-16 (1977) (party prohib­

i t e d from changing the scope of a proceeding through the submis­

sion of new evidence as a r e s u l t of an inadequate i n i t i a l presen­

t a t i o n of evidence). 

The timing of the May 12 CSX l e t t e r , m p a r t i c u l a r , i s 

es p e c i a l l y questionable i n l i g h t of the fact that the new e v i ­

dence has been subm.itted so close to SEA's com.pletion of i t s 

See, also, 49 C.F.R. §1103.27(d). 
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F i n a l EIS. Because of the l a t e date, the Four C i t i e s do not have 

an adequate o p p o r t i n i t y t o review and respond t o CSX's d e t a i l e d 

e v i d e n t i a r y f i l i n g p r i o r t o completion of the F i n a l EIS.' There­

f o r e , i f the Board does not r e j e c t CSX's new e v i d e n t i a r y submis­

s i o n s , t h e Four C i t i e s w i l l be s e v e r e l y and u n f a i r l y p r e j u d i c e d 

unless t he e n t i r e proceeding i s h e l d m abeyance u n t i l the Con­

s o r t i u m has an adequate o p p o r t u n i t y t o respond t o the May 12 CSX 

l e t t e r (as w e l l as the other p a r t e CSX m a t e r i a l s , which were 

not r e c e i v e d by the Four C i t i e s u n t i l the a f t e r n o o n of May 14, 

1998). 

B. CSX's New Evidence i s I n c o n s i s t e n t w i t h 
Evidence CSX Produced m Discovery 

The May 12 CSX l e t t e r i s not on l y improper procedur­

a l l y , i t i s al s o i n a p p r o p r i a t e s u b s t a n t i v e l y . S p e c i f i c a l l y , the 

new evidence submitted by CSX i n c l u d e s amended a n a l y t i c data on 

t r a m l e n g t h and weight, t r a f f i c types (e.g., i n t e r m o d a l , u n i t , 

automotive, e t c . ) , t r a f f i c counts, o p e r a t i n g speeds, e t c . The 

Four C i t i e s have not yet had an o p p o r t u n i t y t o f u l l y review or 

s c r u t i n i z e t h i s new data; nor have they had an o p p o r t u n i t y t o 

determine e x a c t l y how t h i s data comports w i t h the pr e v i o u s data 

subm.itted by CSX i n t h i s proceeding as w e l l as data u t i l i z e d by 

Based on the p r e l i m i n a r y and l i m i t e d review the Four 
C i t i e s have been able t o conduct of the ICF Kaiser study a t t a c h e d 
CO the May 12 CSX l e t t e r , the Four C i t i e s have been unable t o 
r e c o n c i l e or r e p l i c a t e the numbers shown i n the t a b l e s t h a t 
accompany the study. A d d i t i o n a l i n f o r m a t i o n i s needed t o do so. 
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SEA m i t s Draft EIS. What i s clear i s that the new data ad­

vanced by CSX i n i t s May 12 l e t t e r i s t o t a l l y inconsistent with 

data provided to the Four City Consortium i n discovery and which 

was r e l i e d upon by the Consortium i n completing i t s October 21 

Comments, Environmental Comments, and Bri e f . Much of t h i s data 

was also r e l i e d upon by SEA m i t s Draft EIS (which was, i n turn, 

u t i l i z e d and r e l i e d upon by the Four C i t i e s i n t h e i r Environmen­

t a l Comments and B r i e f ) . 

In p a r t i c u l a r , the ICF Kaiser study attached to the May 

12 CS.X l e t t e r , among other things, describes the manner i n which 

CSX has corrected i t s e a r l i e r errors as follows: 

• [S]ince the FCC prepared i t s comments, 
CSX i d e n t i f i e d an error i n the u n i t 
t r a i n counts, and the post-Transaction 
gross tonnage estimate on the Pine 
Junction-Barr Yard l i n e segment. 

• [Tjhere were some errors i n the inform.a­
t i o n provided w i t h respect to the Pine 
Junction-Barr Yard segment. 

• CSX has now determined that the informa­
t i o n provided to the Four C i t i e s about 
t r a i n counts, gross to.nnage and average 
cars per t r a i n (the information used by 
the C i t i e s to calculate the t r a i n 
length) f o r the Pine Junction-Barr Yard 
l i n e segment was incorrect. Both the 
pre-Transaction and post-Transaction 
t r a i n num±)ers must be adjusted, as well 
as the post-Transact ion gross tonnage 
est imiate. 

• The t r a f f i c delay analysis of the DEIS 
and the Four C i t i e s i s based on the 
t r a i n counts presented i n the DEIS. 
Those counts should be adjusted . . . . 
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Not s u r p r i s i n g l y , a l l of the so cal l e d "errors" that have been 

discovered by CSX and now "corrected" work to the s i g n i f i c a n t 

advantage of CSX i n computing the environmental imipacts of the 

transaction. 

Unfortunately, t h i s i s not the only time that CSX has 

attempted to induce the Board to accept f o r the record the 

i n t r o d u c t i o n of new and untested data a f t e r the close of an 

evide n t i a r y record, and a f t e r i t f a i l e d to produce such data as 

requested by i t s opponent during discovery. In response to a 

s i m i l a r attempt to circumvent the Board's evidentiary procedures 

through the i n t r o d u c t i o n of substantive evidence i . i the form of 

an err a t a f i l i n g i n a recent maximum, rate case, the Board s w i f t l y 

r ejected CSX's attempts to supplement the record at a l a t e date 

i n the proceeding: 

Apparently, a f t e r the ciose of the 
evidentiary record, CSXT concluded that i t 
was not as "burdensome" or "oppressive" as i t 
had thoug.ht to co-npute the exact amount of 
refunds given t o p a r t i c u l a r t r a f f i c . . . . 
To accept that evidence, we would have to 
ei t h e r deprive [the shipper] of the 
opportunity to respond, or reopen discovery, 
reopen the record, and allow the p a r t i e s to 
r e l i t i g a t e t h i s case. We w i l l not dc so. I t 
IS u n f a i r gamesmanship and an abuse of the 
adm.inistrative process f o r a party to 
withhold information during discovery and 
then introduce that information, a f t e r the 
record has closed, i n an errata f i l i n g only 
a f t e r i t proves to be b e n e f i c i a l to i t s case. 

Docket No. 41969, Potomiac E l e c t r i c Power Co. v. CSX 

Transportation. Inc. (Decision served Nov. 24, 1997). The Board 
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s i m i l a r l y should r e j e c t the dubious new evidentiary f i l i n g s by 

CSX that are the subject of t h i s motion. This e n t i r e episode 

does nothing but cast doubt on the accuracy of a l l of the 

operational data that has been subm.itted by CSX m t h i s 

proceeding. 

CONCLUSION 

For the foregoing J t ^ons, the Four Ci t y Consortium 

r e s p e c t f u l l y requests that the Board s t r i k e from thie record the 

materials enumerated on pages 1 and 2 of t h i s motion so that 

these m.aterials are not improperly r e l i e d upon by SEA i n the 

Final EIS or by the Board i n i t s scheduled decision on the merits 

of the A p p l i c a t i o n . Given the l a t e date, only by such a r u l i n g 

can the issuance of the Final EIS as well as the oral argument 

Cf . Fed. R. Civ. Proc . 37(c) (1) (precluding the adm.ission 
of evidence withheld from discovery); Onias v. Stevenson, 31 
F.23d 995, 1004-1005 (10th Cir. 1994) ( a f f i r m i n g t r i a l court's 
exclusion of evidence as a r e s u l t of the sponsoring party's 
f a i l u r e to provide adequate discovery responses). 
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and v o t i n g conference proceed m a manner t h a t i s c o n s i s t e n t w i t h 

the Board's r u l e s and basic p r i n c i p l e s of f a i r n e s s . 

R e s p e c t f u l l y submitted. 

OF COUNSEL: 

Slover & L o f t u s 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 

Dated: May 18, 1998 

THS CITIES OF EAST CHICAGO, 
INDIANA; HAMMOND, INDIANA; 
GARY, INDIANA; AND WHITING, 
INDIANA (COLLECTIVELY, THE 
FOUR CITY CONSORTIUM) 

By: C. Michaei L o f t u s 
C h r i s t o p h e r A. M i l l s 
Peter A. Pfohl 
1224 Seventeenth S t r e e t , 
Washington, D.C. 20036 
(202) 347-7170 

N.W. 

At t o r n e y s f o r The Four C i t y 
Consortium 
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\ l . \ W.Wl) DhLlX Hin' 

HIaine K. Kaiser, Chief 
Section of En\ ironmental .-Xnalysis 
.Surface Transportation Board 
1925 K Street. NW 
Washineton. DC 20423 

Rc: FiniiiKC Dockel No. 33388, CSX and Norfolk Souiherri 
Control and Opera. .>j .Agreements - Conrail 
Response to Mav 7. 1998 Letter from Four Citv Consonium 

Dear .Ms. Kaiser: 

This letter responds to a .May ". 1998 letter to you from C Michaei Lotlus. 
counsel for thc Four City Consortium In that letter .Mr. Loftus stated that the .Alternative 
Routing Plan proposed b> the Four City Consortium has "the broad-based support of 
local communuy groups, planners, and federal, state and local officials including the 
Indiana Depanment ofTransportation " It is not clear to CSX, however, that thc 
.•\Itemati\e Routing Plan is supported b\ anyone outside ofthe Four Cities (East 
Chicago, Gary, Hammond and W'hiting). 

First, CSX is not aware ofany support by federal officials for the Four Cities 
plan. The United Stales Department ofTransportation ("DOT"), m its commenis on the 
DEIS, encouraged CSX and NS to negotiate settlement agreemenis with communities, 
mcluding the Four Cil\' Consortium, and encouraged SEA to pro\ ide clear guidelines that 
would facilitate such settlements (see DOT-5 at 13-IS). DOl did nol, however, endorse 
an> particular mitigation plan or even conclude that any mitigation was warranted in the 
l-.)ur ( Ities area 

Seconu:. CS.X docs not belie\e ttiat thc .Apnl 13. 1998 letter from the Indiana 
Department ofTransportation ("INDOT"i to Chaiiman .Morgan, enciosed with the 
M.r. ~. 1998 letter from the Four Cities, expresses INDOT's endorsement ofllie 
particular altemain'e routing plan proposed by the Four Cities because, to the knowledge 
of CSX. INDOT had not undertaken any detailed analysis ofthe plan as ofthe date ofthe 
letter Raiher, Commissioner Wiley urges the Board to take senously the concems ofthe 

66424 



I lame K Kaiscr 
Mav 12. 1998 
i'age 2 

Four Cities regarding increased tr.!i:i •.rallic at rail,highway grade crossings and to give 
senous consideration to the alternative rouling plan. Based on requests from SEA for 
infonnation about thc alicrnai'^c n .;!ing plan, CSX understands that SEA is giving the 
Four Cities" comments and requests for conditions senous consideration, as 
Commissioner Wiley reque.sts. 

.As explained below, however, INTDOT has nol itself studied the Four Cities' 
proposal INDOT has not been involved in the discussions belween lhe Four Cities and 
.Applicants. INDOT has made no detennination that .Applicants" proposed operations 
uould cause .sumilicant adverse effects in tiic {-our Cities. INDOT has made no 
detemunation as to whether thc Four Cities' routing plan is operationally feasible. 
.Although CSX has been engaged in discussions w iih INDO'I' personne! for months, the 
pnmary focus ofthe discussion has been CSX's upgrade ofthe B&O comdor, the only 
CSX rail comdor in Indiana that is expected to expenence a significant increase in traffic 
as a result ofthe Transaction. CSX has requesled that INDOT^broaden its focus lo 
include other line segmenis within Indiana where lesser increases in traffic are proiected, 
including lines within the Four Cities area, but INDOT has not vel completed any 
detailed review of these other lme segments. 

In mid-.Apnl, INDOT requested lhal CSX provide a bnefing on its proposed 
operations in the Four Cilies arca. CS.X did so on .Apnl -3, 1998. CSX representatives 
J. Randall Evans. Robert Gamer and Pamela Savage mei with Commissioner Wilev and 
other INDOT representatives (Lam.' Goode, Steve Hull and Jack Riggs) for aboul Uvo 
hours. .Michael Cer\-av. Director ofthe Depanment of Planning and'Communitv 
De\clopmeni tor thc Cit> of Gar>-, L^dlana, aiso attended at the requesl of Commissioner 
Wiley The agenda for the meeling prepared by INDOT is enclosed. With respect to the 
subject of "Northwesi Indiana Routing of Trains," the agenda descnbes the purpose of 
the meeting as "Education and information shanng of issues and concems." As is 
evident from the agenda item, this was the first time ihat CSX had consulted with INDOT 
at any level of detail about ils proposed operations in the Four Cities irea or aboul the 
reasons for its opposition lo the Four Cities .Alternative Routing Plan. .At no time dunng 
this meeting did any ofihe INDOT representatives suggest tliat INDOT had undertaken 
anv analysis ofthe Four Cities' .Alternative Routing pTan. much less reached a conclusion 
tavonng the plan Indeed, i; was not entirely clear to CS.X that the INDOT 
representatives were fuliy cognizant ofthe details of the Four Cities .Aitemative Routine 
Plan. CSX understood that the meeting was the beginning of a dialogue about the Four 
Cities area, not the end. .Among other subjects that require INDOT's ongoine 
invoivemenl in the Four Cities area are proposed upgrades of grade crossing wan-iing 
sysiems at specific crossings, closure of crossings, and long-lerm capital projects (such as 
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the rehabilitation ofthe elevated portion ofthe IHB sought by the Four Cities) which 
would require public funding. 

It thus came as quite a sur̂ uisc when .Mr. Loflus suggested in his letter of May 7, 
1998 that the letter signed by Commissioner Wiley ten days before the Apnl 23 meeling 
constituted INDOT's endorsement ofthe Four Cities' Altemauve Rouling Plan. CSX 
respectt'ully submits that the letter does not contain such an endorsement, but merely 
urges the Board to give serious consideration to the concems raised by the Four Cities, 
which It no doubl will. 

.As you are awarc, CSX opposes the Four Cities' requests for conditions on two 
separate grounds. First, as CS.X has previously demonstraled in submissions lo the SEA 
and thc Board, the Four Cities' altemative rouling plan is not operationally feasible. 
Second, and more importantly, CSX does nol believe that there is any predicate for 
mitigation because the Transaciion will nol exacerbate the existing vehicle delay situation 
in the Four Cities. .Apart from the Willow Creek-Pine Junction segment ot the B&.0 
comdor which extends inlo the east side of Gary, the CSX line segmenis and CSX-
allocated line segments within the Four Cities area are projected lo expenence only 
modest increases in traffic (from about 2 lo 5 addltionai trains per day) Indeed, as CSX 
has prcMOusly slaled in submissions lo the SEA, CSX expects lhal the Transaction will 
reduce vehicle delay in the Four Cities because increased average speeds will more than 
offset the slight increase in the number oftrains. Enclosed with this leller is an analysis 
prepared by CS.X's consultant ICF Kaiser lhat quantitatively demonstrates the beneficial 
effect ofthe expected increased train speeds. 

With such small projecled changes in Iraffic pattems, il is nol possible for SE.A lo 
conclude in advance that the Transaction will cause any adverse effeci lhal warrants 
mitigation. CSX has made a good faith effort to projeci vanables such as train numbers, 
train length and post-Transaction operating speeds within reasonable ranges. Even if 
CSX's projections with respect to one or more of these vanables tum oul to vary 
somew hat from actual post-Transaction conditions, however, it is unlikely that the 
projections w ill be so erroneous ihat the Transaction w ill actually be found lo have an 
ad\ erse etTect. CS.X believes lhat the voluntary mitigation that CSX is willing lo 
undertake in the Four Cilies area (as outlined in the .May 8, 1998 letter to you from Peter 
' Shudt;') will more lhan adequately address any potential adverse etTect that might result 
::>>!;-, rransaclion-relaled iralTic changes The SE.A should thus not recommend the far-
reachir.iZ conditions sought bv the Four Cities. 
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Please let me know if >ou have any questions about this matter. 

Sincerelv, 

Mary Gabnelle Sprague 
Counsel for CSX Corporation and 
CSX Transportation, Inc. 

Enclosures 

cc (wVenc): Steven Lee 
Michael Johnson 
John .Morton 

C. .Michael Loftus 
Commissioner Curtis A. Wiley 

Robert .Allen 
David Cobum 
J. Randall Evans 
Robert Gamer 
Carl Gerhardstein 
Pamela Savage 
Peter Shudiz 

Bmno Maestn 
Andrew Plump 
Constance Sadler 
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l his repi-n .-iiial)zes grade crossine de!a> issues discussed m the Four Cit> ' " '̂  CC or "the 

Cities"") commenis on the DF̂ IS (FCC-13) filed with the Board on Febmar> 2. 1998 The FCC makes a 

questionable assumption to claim a percent increase in pcst-Transacticn traffic delays from CS.X 

operations ' In particular, the Cities assume unreasonably low operating speeds on CSX track segments. 

In addition, smce the FCC prepared its comments, CSX identified an error in the unit tram counts, and 

the post-Transaction gross tonnage estimate on the Pme Junction-Barr "i aid line segment When this 

error is corrected, the FCC's conclusion th.it there will be a \ cr%' laree increase in tram lenglh (i.jOO 

feet) on this line segment must also be amended. The projected mcrease is actually half that or even iess. 

FinalK, the train counts on a number ĉ f line segments in the Four Cities reponed in the DEiS must bc 

amended to reflect the Canadian Pacific ("CP") haulage nghf traffic, the error in the unit traia counts 

and some rerouting oftrains from the Pme Junction-Barr Yard line segmen:. as CSX has infonned the 

Section of Environmental Analysis ("SE.A") W'hcr. reasonable assumptions are used, errors cor-ected, 

and reroutings taken inlo account, it is seen, as illu.strated m the altached Summarv and Detailed Tables, 

that the Transaction will noi result in an increase in traffic delay time within the Four Cities, but should 

actuall> decrease traffic dela> below levels presently experienced. 

Detailed Analysis 

Tram Length 

The DEIS traffic delay anaKsis (includine its supplemental errata) assumes a uniform 200-foot increase 

in train length on CS.X line segments and a uniform 600-foot increase on Conrail scemen's to be 

allocated to CS.X. Based on information provided by CSX in response to interrogatories ofthe Cities, the 

Citu s calculated specific tram lengths for individual line segments. .As explained below, dicre were 

some errors in the information provided with respect to the Pine Junction-Barr Yard segment \'» hen 

those errors are corrected, the calculation results in a much smaller difference between pre- and post-

Transaction average length per train forthe Pine Junction-Barr "̂ 'ard line segment 

The FCC calculated an increase of around 1.300 feet on the cntical Pme Junction-Barr Yard line segment 

I see "Verified Statements m thc FCC comments of Bums a: pp. 24-26 and Andrew at pp 11-12). CSX 

has now determined that the information provided to the Four Cities about tram counts, gross tonnage 

and average cars per train (the information uscd by the Ciues to calculate the train iength) for thc Pine 

' It appears Uiat the FCC mav have conducted their detailed anaiv-sts pnor to issuance ofthe DEIS Supplemental 
FTrata, and oniy had time to adjust their text and summa.'->' tables to reflect the corrections made in the Supplemental 
E.Tau It appears that their detailed tables should therefore be disregarded, and Lhe reader snould focus on thcL' 
rcsults as presented ui me text ana s'imina:> results 
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Junction-Barr Yard line segment was incorrect CS.X has determined that it incorrectK overstated the 

number of unit trains on the Pine Junction-Barr Yard line seement Both the pre-Transaciion and post-

Transaction train numbers must bc adjuste.;. as well as the post-Transaction gross tonnage estimate The 

Tre-Transaction gross tonnage t'mure does not have to be adjusted because it was detemuned 

ndependenlK ofthe tram numbers i bv obser\ ation, not estimation! and thus was not attected bv tne 1 

error 

The tram numbers in thc CSX Operating include eight unit trains on this line segment both pre-

Transaction and post-Transaction Hie 1995 base unit tram traffic on this line segment should be 3.5 

unit trains per day (a decrease of 4 5 unit trams per day from the 8.0 reported in the Operating Plan; and 

the post-Transaction unit tram traffic should be 2 5 unit trains per day (a decrease of 5.; unit trains per 

day from the 8.0 reported in the Operating Plan; Post-Transaction cross tonnage was estimated in the 

CS.X Operating Plan based on the assumption that one unit tram per day equals 2.2 million gross tons 

("MGTs") on an annual basis The subtraction of 5.5 unit trains per day post-Transaction thus results m 

a reduction of 12.1 MGTs on the Pine Junction-Barr Yard line segment. 

Train Length Calculation 

1995 Base Post-Transaction 
MGT 40.89 52.6= 
Trains per dav-' 23.1 27 8 
Gross Tons per Train 4.850 5,184 
Gross Tons per Freight Car̂  61.2 61.2 
Cars per Tram 79.25 84.71 

The increase in gross tons per tram is thus 334 gross tons. Assuming that an average freight car weighs 

in thc range of 60-70 gross tons tlie mcrease m tram length is about five cars Assuming further (as the 

Four Cities docs) that the average freignt car is about 60 feet long, the average increase in tram length 

should be in thc ranee of 300-360 feet. 

• The 5 5 overwxmted u.".it trains muiupiied bv 22 N1GT per un;: traj,". annually equals 12.1 MGT 64 " MGT minus 12.1 
MGT equals 52.6 MGT. 

These lleures correct for tiie e.tor ui um: tra;;: counis DU: do not mciude the Canadian Pacitic nauiage trains or 
lake mto account the rerouting ofthe rwo mcrcnanaise trains discussed below. This tram count is uscd only as the 
basis for calculating average tram length on the Pine Juncnon-Barr Yard segment. The delay calculations take into 
account the Canadian Pacific haulage trains and rerouting 
' Four Cities caicuiated an average freight car v*eight of 61.2 tons for the Pine Junaion-Barr Yard segment, which 
we accepted here for thc sake of argument and used m our tram length caicuianons CSX reports that the average 
gross ton :>er frcighi car is about 70 on a svste-r'.-wide basis However, the difference does not matenally change ths 
c'Jtcome ot the anaiv sis 
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Another w.iy to evaluate whether there will hkelv be an mcrease in train lencth as a result ofthe 

J ransaction is to evaluate wtiether a change in the mi.x ofiraffic on a ii;ie segment is e.xpected as a resuh 

ofthe Transaction Tiie mi.x of traffic is impon.i.it in predicting avcraoe tram length because mtermodal 

trains are substanliaily longer than unit or merchandise trains The CS.X Operating !Man mcludes the 

followmg traffi>. types on the Pine Junction-liarr 'I'ard line seiiment:' 

intennodal 
Unit 
.Automotive 
Merchandise 
Total 

1995 Base 
4.0 
3,5 
2.0 

13.6 
23.1 

Post-Transaction 
9.3 
2.5 
i.O 

15.0 
27.8 

.A significant increase in the relative proponion of intermodal trams is expected on this line segment. 

Assuming that the average mtermodal train is about 3,000 feet longer than the average merchandise or 

unit t.-ain. the total length of trains on this line segment would mcrease by about 16.000 feet per day (5.3 

additional intermodal trains x 3,000 feet) Distributing this increase over the 27.8 trains on the line, the 

average mcrease in train length would be about 575 feet. 

For thc purpose of our analysis herc. w e conservatively assume an av erage mcrease in train length of 650 

feet, or half that predicted by the Four Cities. When average train length is corrected on the Pine 

Juncnon-Barr Yard line segment, thc change in total pre- and post-Transaction delay predicted by the 

Four Cities is reduced from 73.1 percent to 36.0 percent. 

Amended Traffic Figures 

The traffic delay analysis ofthe DEIS and the Four Cities is based on the train counts presented m the 

DEIS. Those counts should be adjusted to include the Canadian Pacific haulage traffic that the SEA had 

deleted from the CSX line segnients, and to account for the correction ofthe unit tram counts and tram 

reroutings in the Four Cities area, as described in ieners submitted by CSX to the SEA. The following 

updated counts should be used for the traffic deiay anaivsis; 

Segment 
Willow C'ecK-ivanhoe 
Willow Crcek-Pine Junction 
Pine Junction-Barr Yard 

Pre-Transaction 
96 

2^ 1 

30,0 

Post-Transaction 
13 4 
36.6 
31,7 

DifTerence 
' 3.8 
- 14.5 
^ 1.7 

' These figures comect for tne error in unit train counts bui do not include the Canadian Pacific haulage trains or 
LdKe mto account the rerouung ot the two mcrchanoise trains discussed Ijeiow 
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I est Because llie incre:isc oti '.-.e i';ne Junction-i-larr Y.ird i::;e seeme:-,! •- the Ime segm.ent with the heav 

vehicular tratfic cc.,-. .: .• . f.e lir.e -- r; is uc.re.isc i fr- ;r. . " : . " t.-ams. the projected tralfic 

delay in the F(nir t mcs ai ,. .ic.reaves As si; un ti'.e accompany mg summary table, when usms t.ie 

FCC methodologv and correcting tor tram length and number oftrains. the iri.rease m tratfic delay i> 

reduced from i : ei.i \ i ' • w itn increased operatmg speed on the Pme 

Junction-Barr "̂ 'ard 1 me segment, trail;.: .iciay is iunner reduced, even lo beiow pre-Transaction levels. 

Train Operatinc Speed .Assumptions 

The FCC uses a figure of 12 mpn fo: •.: •,• ; re-Transaction operatmg speed on the Pine Junction-Barr "I'ard 

segment TTieir assumptions and treatment of this particular segment are paramount to this analy sis. as 

approximately SO percent of FCC's claimed traffic delay is anributable to this line segment. For the sak e 

of argument, ICF" .Kaiscr accepts all of the FCC's assumptions of current (pre-Transaction) operating 

speeds in this an.ilysis. FCC ;'.so asserts, without supportmg analysis, that the post-Jransaction 

operating speed on this segment will be ! 3.2 mph, a cntical assumption that is responsible tor most ot 

the asserted mcrease m delay. ICF FCaiser understands that CSX expects that speeds of 19 mph to 25 

mph vvill be achieved on this segment post-Transaction due to investments in track and signal 

improvements, directional routing plans, and other operational improvements m.ade possible by the 

transaction. The summary ar.J detailed tables show the resuits ofour analysis. Average speed on the 

Pme Junction-Barr "̂ 'ard line segment only has to increase to 15.0 mph in order to eliminate any 

Transaction-related increase in traffic delay in the Four Cities. If CSX achieves the higher speeds it has 

projected, the Transaction will actually reduce traffic delay in the Four Cities. For example, as seen in 

the summary and deuiled tables, at 20 mph, traffic delay would be reduced by one-third and at 25 mph, 

tralTic delay would be reduced by almost one-half 

FCC further assumes that the Hobart-Tolleston-Ciarke Junction segment would be able to operate at only 

14 6 mph, or 36.6 percent of the 40 mph planned ma.\imum operating speed. The FCC bases this 

assumption on an arbitrary, FCC-selected sample of other CSX segments allegedly m •'dense, 

metropolitan areas'" (see .Andrew statement at pp 14.16). However, the majonty of these segments are 

3 5 miles or creater m iength (up to 12S miieb long). with oniy a small portion of their lengtii within anv 

citv . and appear to have been selected by FCC on the basis of havmg long nm timCi FCC examines t.-,c 

total run times for tnese segments, perfomis div ision over the entire iength ofthe segments to calculate 

"average" speeds, and asserts that these speeds must be due to urban congestion, despite thc fact that 

many of these segments are predominantly rural.' There is therefore iinie credibility to FCC's selection 

' For exa-mole. the fL'St segmen: listed by FCC runs 93 miles from Cincinnati. Ohio to .Anchorage, Kentucky, and 
has a run tune of 6 90 hours. FCC assens mat u^ins on uns segmen: a.̂  tneretore operatLig at i 3 48 mues per nour 
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ol these segments this speed U hiie igher operating speeds on these segments would even tunher 

reduce the amount ot delay la the region. ICF Kaiser has accepted FCC"s oiJest;o:Mrie ^m-.parison to 

simplify the analv sis 

The FCC asserts tiiat pre- .md post-Transaction trains on all other segments in the region' can operate no 

taster than halt ot the maximum permissible operating speed While this assenion is unsubstantiated, 

ICF Kaiser"s analysis again accepts FCC's assumption for simplicity's sake. 

only 2" percent ot tne 50 mph maximum, operating speec, and that tms is due to being in a aense metropolitan area 
for a shon distance. The FCC seems to assume uhat trams on Lhis segment spend mos: o: their time crawling along 
for 93 miles, blocking grade crossings. The Cities ignore mat mis segment runs mostly through rural areas, and rhat 
the run time is more iixeiy associated with iow pnonry trains sitting at sidings If scheduled and non-scheduled 
stoppages arc taken into accou-it, the typical 5r>eed when tne train is moving and poteniialiy blocking grade 
crossings is undoubtedly much higher 

The term region in this memorandum refers to thc unmediate impaa area of thc aossings and segments referred to 
in the FCC comment letter: Wiliow Creek to Ivajinoe.: Wiliow Creek to Pine Vunaion. Pme Junaion to Barr Yard. 
IL (Caiumet). Warsaw (Scheeler) to Tolleston . Hoban to Pine Junaion; Tolleston to Clarke Junction; Gao'to 
Illinois State Lme; \ a.n Loon to Osbome: Osbome to Michigan Ave Yard; and Tolleston to IHB Connection. 
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Summary Table 

l ' r c - . \ c ( i i i i s i l i ( ) n l ' ( ) s t - A c ( ] u i s i t i o n I r a fnc Delav Impac t 

A s s u i n p l l n n s HM(I ( O r r e c O o n s Used 

Cross ing 

Dchiy per Avcr . ige 

.Slopped Dcl. iy for A l l 1 ol.nl 

V'el i ic i t \ ' f l i i c l e$ D f l a y 

( m i r i ' v f l i ) (sec/v fh) ( m i n u t t s ) 

C ross i i i j ; 

l )cl ; iy ( icr A v c r . i g f 

S lopped Dela) for A l l l o l a l 

Vehic le \ e l i i c l es Delav 

(n i in /ve l i ) (sec/veli) (m inu tes ) 

C hange in ( hange in 

Delay De l . i \ 

(m inu tes ) (pe rcen i ) 

FCC Assurnplions 3 72 10 76 89,311 4 M 18 63 154,630 65,319 73 1% 

Train Lenglh Conected oo Pine Junction-Barf Yard Segmeni 4 33 14 15 1 17,458 4 21 19 25 159,795 42 337 36 0% 

Train Lenglh Corrected on Pine Junction Darr Yard Segment 
and Train Counts Correcled 4 36 15 29 126,900 4 1 7 18 54 153 860 26,96C 21 2% 

Train Lenglh Correcled, Tram Counts Corrected, and 15 
MPH Train Speed Correcled on Pine Junclion-Darr Yard 
Segment 

4 36 15 29 126 900 3 73 15 29 126.900 (0) 0 0% 

Train Length Corrected Tram Counts Correcled, and 20 
MPH Train Spe?d Cor-ected on Pine Junction-Barr Yard 
Segmenj 

4 36 15 29 126.900 2 97 10 30 85,495 (41,405) -32 6% 

Train Length CorrecleJ Train Counis Corrected, and 25 
MPH Train Speed Correcled on Pine Junclion-Darr Yard 
Segment 

4 36 15 29 126,900 2 55 7 91 65 658 '61 242) -48 3''= 
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THURSDAY, APRIL 23, 1990 

AGENDA 

PLACE: N755 Executive Conference Room 

TIME: 1:30 PM 

TIME 

1:30-2:30 

SUBJECT 

Northwest Inidiana 
Routing of Trains 

PURPOSE 

Education and informaticn 
sharing of issues and concerns 

2:30-3:30 Railroad Corridor 
Safaty Agreement 

Content resolution of 
draft agreement 



A R N O L O <Sc P O R T E R 
5 5 5 T/2E:LFTH STREET, N W 

WASHINGTON DC EOOO4»-ia02 
-CS A S 3 E . E : S 

MARY GABRIELLE ; = = aGuL ^ 0 ^ • 9 4 2 5 0 0 C 

Mav 14. 1998 

C@FY 
HA.NP DHLlMiRV 

C. Michael Loftus 
Slover iis.: Lottus 
1224 Sevcnteenlh Street. N AV. 
Washington. DC 20036 

Re: Finance Docket No. 33388. CS.X and Norloik Southem -
Controi and Operating .Agreements - Conrail 
CS.X Submissions to Section of Environmental .Analysis 
Rclatini: to thc Four Cities 

Dear .Mikc: 

Pursuant to your request of yesterday, enclosed are copies ofthe submissions 
CS.X has made to the Section of EnMronmental .-Xnalysis ("SE.A") that relate to the Four 
Cities area. These submissions were made m response to requests tbr information t'rom 
Elaine î aiser. Where a submission also addresses matters apart tVom those relating to 
the Four Cities, we ha\e redacted the discussion ofthosc other matters. The t'ollowing 
letters urc enclosed: 

• Letter to Llaine Kaiscr trom Da\ id Cobum Re Reply to \o\ix Februar* 1". 
1998 Letter Concerning Design and Engineenng Issues (.March 5. 1998} 

• Letter to .Michael Dalton Irom .Mar> Gabnelle Sprague Re Canadian Pacific 
Haulage Rights BetA%cen Detroit and Chicago (Apnl 3, 1998) 

• Supplemental Environmental Repon on Willow Creek. Indiana to I . anhoe. 
Indiana Line Segment (C-693). prepared by ICF Kaiser ( Anni 23. 1998) 

• \'entled Statement of James E. Roots (May 6. 1998) 
• Letter to Elaine Kaiser trorn Peter .1 Sh:idt7 Re CSX Proposed \'oluntary 

Mitigation (May S. 1998) 

68429 
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With best rc'jards. 

Enclosures 

bcc (w out ends.): Roben .Allen 
Da\ id Cobum 
J Randall Evans 
Roben Gamer 
Pamela Savage 
Peter Shudtz 

Sincerelv. 

Mary Gabnelle Sprague 
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REVISED 

REDACTED MATERIALS 

ADMIMSTFLATIVELV CONFIDENTIAL 

Via HAND DELrv'ERV 

Elaine K. Kaiser 
Chief 
Section of Envirorjnental .A.".al>sis 
S'ortace Transponation Board 
Washinaton, D C 20423 

Re; Finance Docket No. 33388, CS.X Corporation and CS.X 
Transportation. Inc., .Norfolk Southern Corporation and .Norfolk 
Southern Railwa) Coinpany - Conlrol and Operating .Agreements 
Conrail. Inc. and Consolidated Rail Corporation 

Reply to Vour Februar> 17, 1998 Letter Conceming Design and 
Engineering Issues 

Dear .̂ ŝ. rCaiser: 

This will respond to your .̂ ebruary 17. 1998 lener addressed to Peter Shudtz in which 
'•ou have requested ini'ormaiion concerning the design and engineer.ng features, including cost 
istimates. for vanous aitemative aJigrjr.ents and other proiects and proposals mace by CSX. NS 
or others. 3y lener dated March 4. 199S. CSX has seoarately responded to your request number 
12). conceminc ' This leuer will respond 
to Items (4) - (5) -- ' 

and (6) - the Four Cir>' Consortium re-routing proposals. 
CS.X understands that NS wiii be separately responding to your lener. We trost that Lhe 
information provided here will allow- SE.A to fully assess and evaluate Lhe proposais that ha%e 
eeen made bv . and the Feu: Cities Cz?.izr.-:jsr.. 
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REDACTED MATERIALS 

Item t) - Four Cities Consortium Re-routing Proposal" 

On February 2. 1998. the Four Cities Consonium (FCC) tiled Comments cr. Lhe DEIS, 
rroposinz -- as it did in its Comm.enis on the Primarv- .Appiication -- mat CSX 11) reroute i.-ailic 
that CS.X ::iarTied to move over the rehabilitated Fort Wayne (PRR) line over the NS line rrom 
Hoban to \'an Loon and then over the EJE line to EJE's Kirk Yard to serve steel mills aiong the 
Lake Michigan shore: and (2~i reroute traffic otTthe BOCT CSX line by rehabilitaf.ng an 
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elevated 2.1 miie out-of-service section ofthe iHB trom \'irginia Street to Chase Street in Gar;.. 
IN, and connecting that segment to the Poner Branch on the East and the Ivanhoe Interlocking 
on the West. You nave asked Appiicants to provide any 'information developed to evaluate the 
proposed reroutings, JS well as information aboui planned track and signal improvem.ents t'or the 
CSX rail line segments between Hoban and Clarke Junction. IN and bet%veen Pine Junction and 
Ban- Ya.'-d. IN. 

Betore analyzing the specitic areas of concem to the FCC, it is crucial to point out that 
the CSX Operating Plan t'ccuses heavily on improving traff.c tlows to. from and through the 
Chicago terminal area (1) by investing substantial sums to improve the track and yard facilities. 
(2) by recontigunng traffic pauems to make more efficient use of yards and mainline routes; (3) 
by improving blocking panems to overhead more trafiic or move traffic into Chicago in larcer 
blocks to reduce the number of cars sw-itched and classitied :n the Chicago terminai area; and f-f) 
by improving dispatching. 

CSX is making substantial investments, not only ;r. Chicago proper, but on major serv ice • 
routes into Chicago in order to improve service to the Chicago area. A %220 million track and 
signal improvement project is undenvay to upgrade CSX's mainline (the t'ormer B&O line) into 
Chicago to a 70 MPH route for time sensitive trafnc. In addition. CSX is investing S6.5 million 
to upgrade and rehauilitate pans ofthe .NS Fon Wayne Line that CSX will operate after the 
Transaction in order to provide another 40 .MPH route for bulk unit train traffic into C .icago. as 
well as an altemate route for traffic within Chicago. The separation of time-sensitive traftic and 
bulk traffic -.viil .:reaiiy improve the efficient tlow- of traffic mto Chicaeo. 

In addition, substantial CS.X improvements wuhin tr.e Chicago area are designed to 
improve the tluidirv- of uarTic through the rr.etropoiitan area. CSX will invest S2.0 million to 
upgrade t.'ie tracks and signal system on the Ban Subdivision. Thc "ack contlguration at Pine 
Junction will be changed to eliminate a speed restnction at an estimated cost of SIOO.OOO. Grade 
crossing signal circuit improvements (removing insulated joints and installing mv̂ tion sensors) 
will be made to raise speeds berween Pine i'unction and Biue Island Junction to accommodate 40 
.MPH traftic. CSX anticipates diat the portion berween Pine Junction and Caiumet Park - the 
area of concem to FCC -- WTH account for approximateiv haif ofthe totai e.xpendirure. On the 
Chicago mainline berween Blue Island and Dolton, S2.5 million WTU be invested to install TCS 
signaling. FCC claim.s that because trains may be required to stop and stan up again, especially 
at interlockings, actual train speeds are slower tnan the permissible speeds and theretore trams 
will not attain 40 .MPH speeds. Througn radar tests. FCC found that Lhe actual speed of cera;n 
trains on iines with 25 MPH authonzect speeds was abo'̂ : .2-14 MPH. The CSX train control 
oepanment determined that with a proponionaily similar ailfercnce in authonzed and acf-ai 
speeds on the upgraded 40 MPH lines, trains would move at speeds of betw-een 19 and 25 MPH -
- which would suDsiantiaiiy improve traftic tiow and recucs exisnng deiay time at crossings 

Improvements at interlockings are also being made. CSX recently modemized the Forest 
Hill ("5"' Streei) mieriockini: - w-here the rrevious manual i.iteriockins often failed dunn2 heaw 
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storms - and relocated the ir.teriocker to an oftice shared by the BOCT ana BRC dispatchers in 
the BRC dispatching center :n Cleanng. facilitating coordination with BRC on trams entenng the 
interlocking. .Additional measures to keep trains up to speed are aiso being considered, including 
closing crossings v>,here there is linle traffic and other crossing options exist (such as the VVabash 
.Avenue crossing in Hammond. IN) and co-locating area dispatchers to facilitate communications 
and smooth operations. 

To funher ease train movements within Chicago, CSX 'AIU invest S14.9 million for new 
or upgraded conr.ections at the penpher.- ofChicago and betw-een the lines of local switching 
companies wuhin Chicaeo to facilitate access to their yards and provide m.uhiple routes to and 
from the yards so trains can traverse quickly as thev enter ?jid exit Chicago. These connections 
include: a crossover from BOCT lines to IHB lines for eastbound trains at Lincoln .Ave., an 
upgraded connection between Conraii and BRC at Rock Island Junction to allow more direct 
movements between Bedford Park and the lakefront miainline: a cormection at 75̂ ^ Street 
between the BOCT line at Forest Hill and the BRC in the southwest quadrant ofthe 75'̂  Street 
interlocking; rehabilitation ofa connection at Tolleston between the Conrail line and the NS line , 
in the southwest quadrant for movement oftrains from IHB's Blue Island Yard and CSX's 
proposed reactivated Fen Wayne Line; and a cormection in the southwest quadrant at Willow-
Creek, IN (East Chicago area) to ailo'vv progressive easL'west m.ovements between CSX's Ganen 
Subdivision and Conraii's Poner Brancn. Together wun approximately S45 million in 
improvements to intermodal yards, a SIO million rehabilitation of Blue Island Yard, and 
additional funds for increased maintenance, these improvements should substantially improve 
the fluidity oftratTic trjoughc-it Chicago and relieve some ofthe train congestion that has caused 
FCC concem. 

FCC's Proposed .Alternative Routing in Lieu of Rehabilitating the Fon Wavne (PRR) Line 

The CSX Operating Plan cails tor a $2.8 million rehabilitation ofa ponion ofthe NS Fort 
Wayne Line between Hoban and Clarke Junction, 'vvhich includes Sl.O million on track 
improvements and S1.8 million rbr reinstalling signais (pnmanly crossing wa.ming devices). 
Investment in this line segment is an imponant pan ofthe overall Chicago operating plan 
because it provides CSX wnth an efficient route for bulk tralTic that will aiso be adequate to ser. e 
as an altemative route tbr other trains as needed to avoid congestion in Lhe Chicago area. 

CSX has not developed any specitic design, engineenng or cost analyses, or made any 
jpecitlc calculations with respect to FCC's proposed routing over the NS "EJE lines because, as 
Applicants pointed cut in their December !5. 1997 Rebuttal (CS."'C'NS-!77. Vol. 2B, 
.̂ vooney O'Connor R.\' S. a: HC-JOO-303). the FCC .Alternative Rouling Plan is Hawed and 
inould be rejected rbr four reasons. Tne FCC pian: 

.Moreover, as CS.X does not own or in any way control t.he NS and EJE lines ovi 
which CSX v^oald operate under the FCC proposed altemative routing pian. CSX is not the 

(Continuec 
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• creates safety hazards 

• causes congestion and delay 

• promotes awkward and inefficient operations 

• requires more locomotives. 

First, as described more fully below, operating trains in the marjier rroposed by FCC 
requires a complex and dangerous shoving movement on an elevated line that presents 
unacceptable nsks to the sat'e operation oftrains and the protection of empioyecs from injury. 

Second, the proposal misperceives the purpose of CSX's acquisition ofthe Fon Wayne 
.;ne. The proposed use ofthe line is not limited to serving custom.ers aiong Lie lake shore. 
CSX's pnmary motives for acquinng the Fon Wayne Line are (1) to promote efficient operations 
by diverting all types of slower moving bulk trains from CSX's high-speed mainline ithc fonner 
B£.0 line) to improve flow oftratTic over the laner, and (2) to provide an improved 40 MPH 
route that w\ll improve bulk commodity tram serv-ice and also provide a fuily adequate 
altemative route for other trains as needed to maintain tluid tram operations Lhrough Chicago. 
Id. at HC-301. 'Hie FCC proposed alternative .vouid require trains destined to customers and 
connecting camers not on the lake shore to move several miles out of route, over foreign camer 
lines, including a line w-ith a steep grade. This would signil'cantly add to thc transit time and. 
nost important, to the potential for delay and congestion. It would also increase the costs of the 
movem.ents by between Sl.O and S2.0 million for trackage rights fees ana an '.inquantified 
increase m fuel, locomotive, and possibly crew costs, [d. al HC-302. 

Third, because the EJE line is elevated to avoid intert'"erence with Lhe mainlines along the 
iake shore, "its physical iocation on bndges abov e the intersection of CSX, Conraii fNS), the 
Fon Wayne Line (CP50:). and the CS.X'BOCT at Pine Junction greatly complicates access to 
•he CS.X mainline at Pine Junction and to other connecting camers including direct access to 
either t.he CS.X-BOCT or Rock Island Junction. ' id, at HC-302. Messrs. Rooney and O'Corjior 
explained that "through trams anempling to reconnect wuh the CSX m.ainline through CSX's 
Curtis Yara would have to pull alm.osl across thc bndge. reverse and rr.ake a oacfLing m.ove down 

anpropnate pany to develop engmeenng pians or cost a::a!yses. Howev-'. CSX notes that the 
NS Nickel Plate ime over which FCC proposes Lhat CS.X operaie is a single L-ack line and uso of 
t.nat line py both CSX and NS would probably require some capacity im.provements. Moreov r̂. 
the route proposed by FCC has 32 highway crossmgs as contrasted WILT 23 on Lhe Fon 'Vavr.e 
Line routmg propesed by CSX. 
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the inclined connecting track to Curtis Yard, negotiate the yard, and pull north (west) onto the 
mainline . movements further complicated by the existence of eradients on both ends ofthe 
bridges." l± at HC-302. 

Founh, the FCC proposed route 'Aith its high line grade characteristics and complex 
shoving m.ovement would require CS.X :o use additional locomotive power (helper ser. ice). .A 
conservative estimate ofthe incrementai expense rbr locomotive owjiership i assuming 1.5 units) 
and operaling costs, including fuel, servicing and crews is S825,000 per year. Id at HC-303. 

In his Februan.' 2 statement. Mr. Bums states that from conversations w-uh EJE personnel 
he has leamed that "NS coal and coke trains currently move ovcr the elevated portion ofthe EJE 
using three six a.xie 3,000 horse power '.:niis. -.vuhout any assistance form [sic] locomotive 
helpers" and then incorrectly assens that "This is t.he same locom.otive consist that CSX uses to 
move us coal and coke trains into the Chicago area." He concludes, therefore, that no 
locomotive helper service is required. FCC-1 3. Bums V.S. at 45, n.22. 

« 
This analysis '"helper ser/ice requirem.ents errs in two im.ponant respecis. First, it is not 

true that CSX uses three 'units to move its coke and coal trains into Chicago. For 'westbound 
coke and coal trains -- for example, the Coke Express trains -- the operating plans call for iw-o 
SD40-2. 3,000 horsepower or equivalent units indeed, tbr eastbound trains over CSX's nearly 
gradeless line, or the proposed Fon "A'ayne Line, tonnage ratings rbr locomc'ives are 
signiticantly higher and would actually permit the assignment of only one high horsepower .AC 
locomotive to some trains. 

Second, the nature ofthe shoving movem.ent proposed by .Messrs. Rooney and O'Connor 
as descnbea above and picked up by Mr Bums i Bums V S. at 46) requires considerably more 
starting and continuous raiea tractive effort than is apparent from any companson of horsepower. 
In this case, the train is stopped just beyond the s'̂ itch points at the top of the hill with ail ofthe 
tram r'acing downnill towards Kirk Yard wuh its siack run-in. The entire train must then be 
reversed, started and shov ed uphill and around the curv-e to the iead track to Curtis Yard. This 
starting movement requi.-es considerably more tractive effon than Lhe head-in pull attnbuted to 
NS, because, tor that move some or all ofthe .NS train will be on the level or on a compensating 
downgrade and. most i.mporLantly, will be movmg and therefbre possess momentum. For 
companson. the Lhrce 3.000 horsepower SD40-2 units used by NS possess 249.000 po-unds of 
com.t̂ med minimum continuous speed Lnjctive et'rbn at 11 MPH and four SD38-2 -nits observed 
on EJE L-ains possess 320,000 pounds at 7 MPH " We beiieve there is no possibiiit̂ / a consist of 
two iocomotives leven the high horsepower .AC'ii could produce enough staning and siow-
ipeed tractive er'fort to pertbrm the shoving .movement descnbed by Si:. Bum.s ana .Messrs. 
.Rooney and O'Connor fcr the averaee trains. 

Tractive force data are taken from CS.XT Speciai Instructions for Heirer Se.-. 
Apnl I . 1990. 



Elaine K. iKaiser 
March 5. 1998 
Paee 14 

In his February 2 statement. .Mr. Bum.s descnbes the proposed shoving movemicnt for 
trains using the EJE elevated tracks as descnbed above and then comments that "This is the same 
move that is maae currenlly to interchange traffic from EJE to CSX." Bum.s ^' S. at 46 This is 
not true. CSX trains currently enter Curtis Yard from the East or are made up in the yard. 
Movements to and from EJE begin or end on level track in the yard wuh the power facing in the_ 
proper direction for m.ovement, and do not entail a shoving move on the hill as descnbed above.' 

Tne shoving movement that would be required under the FCC plan would undermine 
efficient operations. First, the complex movement would be time-consuming and would block 
the track and switches to the Kirk and Curtis yards for the duration of the maneuver, further 
causing congestion and delay. Second, as CSX's operating pian is based on two-unit (and 
possibly even one-unit) locom.otive consists, the FCC .Altemauve vvould require CSX to increase 
Its power requirements, disrupting the balance of resources m the operating pian and 
undermining the efficiency ofthe proposed CSX movements. 

In s'um, the FCC .Altemative Rouling Plan is unsafe and inefficient. From a safery 
standpoint, it is operationally much iess desirable than the CSX operating plan routing because it 
requires shoving heav,- bulk unit trams back up over a bndge and around a curv-e. '.vhich because 
of both the grade and the curvature is dangerous. 

It IS less et'ficient than the CSX proposed routing because (1) it requires moving heavy 
bulk trams over steep gradients, consuming additional tractive effort. (2) il requires m.oving 
trains out of route, increasing the transit time and complicating connections wuh other camers, 
13) It increases the costs ofthe movem.ent through trackage nghts lees and additional fuel, 
locomotive, crew costs, and f4) u reduces CSX's flexibility to m.ove trams over efficient 
altem.ate rouies to provide and maintain the tluidity of train operations in Chicago. 

FCC's .Alternative Rerouting of Trains From the BOCT Line to the Elevated IHB Line 

In conjunction with the S2.0 million project discussed above to increase the speed ana 
tluidit}' cf L'aif.c on Lhe Pine Junction to Barr Yard segment (Ban Subdivision), the CSX 
Operating Plan anticipates oLher improvem.ents ihat will further relieve congestion and m.ove 

To avoid Lhe complicated and dar.gerous shoving movement. CS.X trains '^ou.d 
have to move north on Lhe EJE line to Clarke Junction, then turn East on the EJE all Lhe way to 
EJE's Kiric Yx'd. run aro'und Lhe train and puil back out on Lhe EJE iine. over the bndge anc tr.er. 
East aeam over tne EJE ime into CS.X's Cunis Yard. From there, run around the train agai.-,̂  
pull out of Cunis Yard onto the CSX mainime to Pine J'unciion and Lhen West over Lhe BOC . 
ime to destmation. Tiis m.ovement wouid consum.e approxim.ateiy 3 ho'urs and verv- like:;. v̂ Cu.c 
require recrewme. 
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traffic more quickly and efficiently t.hrough Chicago New blocking strategies and coordinated 
use of yards w uhin the Chicago area will reduce the number of cars classitied at Barr 'I'ard. 
'.vhich means that the traffc will move more quickly through the yard -.vith less congestion and 
delay awaiting access to the yard. 

Barr Yard cunently handles about 1.200 cars per day, -.vith 70 percent processed for 
interchange, 10 percent switched to or from BOCT-se.'̂ . ed industnes and 20 percent classitied 
tbr industnes locaied on CS.X's New Rock Subdivision. .After the Transaction, much ofthe 
traffic for interchange from western camers 'vvill be blocked to move tbjo'-i£h Chicago. IHB's 
Blue Island Yard and BRC'i Cleanng Yard will handle ciassitlcation for ail eastbound and 
southbound ini.;rchange traffic that carmot move overhead in through trams trom western 
camers. In addition, ai a result ofthe combined volum.es of CSX and Conrail traf.ic. CSX will 
be able to build larger olocks ofiraffic moving into Chicago and to use Blue Island Yard and 
Ban Yard in tandem to move traffic m.ore jfficiently Mucn of Lhe CSX and Conraii 'raffic that 
is cunently routed ihrough the BRC's Cleanng Yard • -ill shift to Blue Island or Ban. or to 
overhead m.oves directiy to the western camers. Blue Island will continue to handle the 
Chicago-Northw-est Indiana industnal traffic now handled by IHB and Conrail. Ban Yard will 
handle local mdustnai tratfic for CSX hne-naul movements as 'Aell as for direct interchange to 
other camers. and. because of its strategic location on the major BOCT-IHB route, '.vili be weil 
suited for block-swapping east- west and norm/south traflic, as weil as l"or handling 'ami train 
operations. In addition, although specific capital improvem.ent pians are not yet finalized. CSX 
anticipates improvements to the lead track, hump lead track, retarder signalization and eventually 
to the hump processor in Blue Island Yard. The signif r.- ; ' .ion • i intermediate car 
handling, and the proposed yard improvements, •vviil ir. , 'tu operations at the yards and the 
flow of trat'fic '.vithm and t.hrough Chicago, thus greail. .. .'ing the flow ofiraffic on ihe 
double-track BOCT line and a.meliorating the congestion an.-" . 5 that FCC is concemed 
about. 

CSX has not made any further engineering or cost analyses ofthe FCC proposed routing 
?evond the conser-aiive analysis presented by .Messrs. Rooney and O'Connor m its Rcburtai. 
Rooney-O'Connor R.V S. at HC-303-305. As .Messrs. Rooney and O'Connor noted, the 
proposed IHB route is a viable long-term option, although it would require substantial planning, 
coordination (including approval and cooperation of IHB) ana puciic funaing t.hat is not 
:'jnently available, and Lhereiore couid not be completed in tim.c for anticipated Day One 
•'jpemtions. As .Messrs. Rooney and O'Connor pointed out. t.he track sL-ucf-̂ -e must be replaced 
ror the entire line from 'v'irginia SL'-eet to Chase Street. From Chase SL'tet to the Ivannoe 
InteriocKing. the t.mck 'Aouid have to upgraded from Class 2 to Class 3 'Or a crossover 
constructed to the Porter Branch, which couid entail purchasing and cieanng land). In addition, 
the suner and substruct'ure of approximately 5 ofthe existing railroad, rugnway bndges on the 
elevated line wouid have to be repaired, wooden trestles tilled in and Lhe track suograde 
replaced as necessary . Messrs. Rooney and O'Connor esnmated Lhat Lh:s would require at ieast 
an additional S2.7 miiiion above the S 1.6 miiiion estimated by FCC. for a total cost ot S4 3 
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million. Id, at HC-304-305. FCC has accepted this incremental cost in its Februarv- 2 
Comments. FCC-13. Bums V S. at 41. 

CSX is willing to work with FCC in seeking funding and appropnate approval and 
cooperalion lo reactive the 2.1 mile segment. Reactivation ofthe double-irr.ck elevated IHB line 
'•vould provide the additicnal capacity needed tbr CS.X to reroute traflic off the EOCT line L'ntii 
the project is completed, however, CSX has only limited leeway tc move trafiic off the double-
track BOCT line onto the single-track Porter Branch. .As this project cannoi be compleled in 
time fbr anticipated Day One operations, it should not be imposed as a condition to approviil ot 
the Transaction. Delay pending compietion would result in unquaniiliable costs or lost b;nefits 
over and above the out-of-pocket costs ofthe project. Nor should the Board impose any 
absolute cap on the number of trains that CSX can operate over the BOCT line .An absolute cap 
on the number of trains that could be operated over the line segmeni would severeiy limit CSX's 
flexibility to use altemate routes as needed to miaintam fluidity throughout Chicago. 

Impro'-ed track, improved signaling, improved speeds, improved interlockings, more 
efficient routing ofiraffic, availability of altemate routes, and reduced car handling m the 
Chicago terminal should substantially am.eiiorate, if not entirely offset, tne impact of increased 
traffic that is the root of FCC's concern.. Therefbre, the .Altemative Routing Plans should be 
rejected. 

Please let us know if any ofthe acove requires fur.her cianllcation. 

Sincereiy, 

David H. C um 

Peter Shuaiz 
Cari Gerhardstein 
Mary Gay Sprague 
Bruno .Maestn 
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VIA HAND DELI\'HRY 

.Michael J. Dalton. Ill 
Section of Environmental .Analysis 
Surt'ace Transponation Board 
1925 KStreet, .N.W. 
Washington, DC 20423-0001 

Re; Finance Docket .No. 333SS, CSX and Nortblk Sout.he.m -- Conlrol 
and Operating Agreements - Conrail' 
Canadian Pacitic Hauiage Rights Betvveen Detroit and Chicago 

Dear .Mr Dalton: 

This letter responds on behalf of CSX Corporation to your letter of March 30, 
1993 to Bmno .Maestn and Peter J. Shudtz regarding the assignment of Canadian Pacitic 
("CP") hau! age traffic berween Detroit and Chicago to certain line segm.ents for purposes 
ofthe envirorjr.ental rev-icv of thf? Conrail Transaciion. 

CSX IS currently handling this business t'or CP, as CSX has previouslv informed 
SE.A. CSX -vvouid iike to continue hauiing CP's tratnc. CSX understands that .NS is 
competing for this busness. To the knowledge ofCS.X, CP has not yet decided whether 
It will contract with CS.X or .NS for all of its L'̂ tTic after the Transactton or whcLher CP 
Wlil apponion its business between CSX and NS. 

We understand from your lener that SE.A has included seven CP trains per day cn 
avtrage in the trafric ilgures presented in the DEIS. CS.X believes that a bener tigure 
wouid be S.9 trains per day on average (eight trair.s which operate seven days a week and 
a ninth train vvhich operates six days a week), '̂ .bur ietter conectiy identifies the current 
route betw-een Detroit and CP 501, D-i: Detrou, .MI to PlymouLh, .MI (CSX line); 
?lv-m.ouLh .MI ro Grand Rapids. .MI (CS.X linei; G.-and .Rapids, .MI to Wavcriy, NH (CSX 
linei; Waveriy, .MI to Poner. (CS.X line); Poner, IN to CP 50!, IN (Conn .̂ ne to be 
allocated to .NS with CS.X trackage nghts). Your iener does not corrertly idcinfy the 
current route berween between the Poner-CP501 line segm.ent and Chicago points. .At 
presenL tw-o C? trains operate between CP 501 Lhrough Lndiana Hari>or, IN to SouLh 
Chicago, EL. You should thus add two trains to the pre-Transaction train coun. for the 
Inaiana Harbor-So'JLh Chicaeo line segment (N-47). It is not clear nom your letter how 

445 5 S 
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many CP trains you included in the DEIS on the CP 501-Indiana Harbor line segmem (N-
42). The conect number is two. Thc remaining CP trains (6.9 per day on average) 
presently operate over the CSX Pine Junction-Ban Yard line segment'. Two ofthe trains 
enter or exit the CSX system at Calumel Park on ihat line segment and from there operate 
over the IHB. The remaining CP trains (4.9) operate over the CSX Ban Yard-Blue 
Island Junction and Blue Island Juuction-CIeanng line segments. 

CSX expects to operate the CP trains ai'ter the Transaction over the same routes, 
with one excepiion. CSX proposes to re.-oute one CP tram (a seven day a week train) that 
presently operates from CP 501 over the Pme Junction-Ban Yard, Ban Yard-Blue Island 
Junction, Blue Island Junction-Cleanng line segments to the CP 501-Indiana Har'Dor ar.d 
Indiana Harbor-South Chicago line segments. 

Please let me know ifyou need any further information about this matier. 

Sincereiv, 

.Ma.'V' Gabnelle Snrag-ce 

cc; .Robert .Allen 
Came Clayton 
David Cobum. 
Carl Gerhardstein 
Pamela Savage 
Peter Shudtz 

Bruno .Maestri 
.Andrew Pl'ump 
Constance Sadler 

Steven Lee 
Wirjt Frari; 
Jobji .Morton 
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.0 INTRODUCTION 

CSX has proposed a minor change in the traffic routings provided in the Environmental Report filed with 

the Application on June 23, 1997 that would cause one additional .segment in .Vorthwes' Indiana to meet 

the envir. .menial analysis thresholds of the Surface Transportation Board C'STB" or 'Board"). CSX 

proposes to reroute t'.vo merchandise trains from the Willow Creek-Pine Junction iC-027) and Pine 

Junction-Barr Yard (C-023) line segments to the Willow Creek-Ivanhoe (C-693) line segment. The 

Willow Creek-Ivanhoe line segment is now projected to experience a post-Transaction increase of 3.8 

trams per day on average instead of the previously predicted 1.8 trams per day. 

Table I - l 

Rail Lir.e Seement 

Curre.nt 
Ot̂ erator 

Length 
m Miles 

Passenger 
Trains per 
Dav 

Fremn; Tiams Per Dav 
% Change 
in Gross Ton 
.Mileŝ  From To 

Curre.nt 
Ot̂ erator 

Length 
m Miles 

Passenger 
Trains per 
Dav 

Pre-
Transaction 

Post-
Transaction Chanee 

% Change 
in Gross Ton 
.Mileŝ  

Wiiio-.i. 

Creek. IN 
Ivannue. 
IN 

CR 13 U 9,6 13.4 3.8 25 

Under the Board s environmental reguiations at 49 CFR Pan 1 I05.7ie;i3), this increase exceeds the 

tnreshold for analysis ot air quality impacts, as Lake County is a non.ittainment area under the Clean Air 

.Act. !n addition, the scope ofth-, hIS also requires anaiysis tor vehicle delay where an mcrease I.T 

average daily traftic of three trams per diy or more is projected. 

The revised change ;n groib lo.-i miles on is-.c \\'iiio\^ Creek lo i\a.Tr.vic lejrr.er.; ccr:N;J r;. 1; detennining 
'uhe ratio of post-Transaction gross ton miles to post-Transaction trai.Ts lor uie Wilicv". Creck-Pine junction and Ptre 
Juncuon-Barr Yird seements: (2) using t̂ .ai ratio to es::r.iate Lhe gross ton miies icr i , - ; I-AO t.-ains being re'ou'rd : J 
Lie Willow Creck-lvannoe segmen:; i '•<) adding -.ne cross ton miles lor these two trains to Lhe onginai post-
Transaction gross ton miies Icr the Willov. Creek Uanhoe segnient. aiJ -̂1 > ..alcuiaii-.r '..~e revised percentage 
jhanee between me pre- and post-Transaction gross tor mies. 



The Four Cities Consonium (East Chicago, Gan.. Hammond and Whiting) has e.xpressed concem about 

the projected increase m traffic on the Pine Juncnon-Barr Yard line segment. This proposed reroute 

paniaily mitigates i! it concem. 

2.0 ENVIRONMENTAL I.MPACTS 

2.1 AIR QUALITY 

The proposed shift of two trains from one line within Lake County to a parallel line within Lake County 

(about I to 2 miles south of the first line) does not matenally change the analysis of air emissions within 

Lake County presented in the Draft Environmental Impact Statement. 

2.2 TRA.NSPORT.-\TION; ROADWAY CROSSING DELAY 

There are three roadway crossings along the Willow Creek to Ivanhoe segmem :hat have average daily 

traffic greater lhan 5,000: Ripley Si., Broadway, and Clark Rd. As set fonh in Table 2-1, an increase cf 

3.8 trains per day would have no significant impact on roadway crossing delay along the Willow Creek-

Ivanhoe line segment. The largest increase in ma.ximum queue would be five vehicles. There would be a 

minimal increase in delay per stopped vehicle. The levels of ser\-ice under post-Transaction conditions 

would .onge between B and C 
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3.0 NO .MITIGATION .MEASURES ARE WARRANTED 

The Four Cities Consonium suggested in its Comments and Request for Conditions (FCC-9) (filed 

October 21, 1997) and in its Comments on the DEIS (FCC-13) (filed Febmary 2, 1998) that the Board 

should require CSX to reroute traffic from the Pine Junction-Ban Yard line segment to the Conrail Poner 

Branch (the Willow Creek-Ivanhoe line segment that is the subject ofthis Supplemental Environmental 

Report). The basis of this request is that the Conrail Poner Branch crosses fewer heavily traveled roads 

than the Pine Junction-Barr Yard line segment. This proposed rerouting thus constitutes mitigation. No 

mitigation ofthe minimal impacts on the Willow Creek-Ivanhoe line segment is warranted. 
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\ ' \ . \ HAND DELI\^ER^' 

Elaine K. Kaiscr, Chief 
Section of Environmental Analysis 
Surt'ace Transportation Board 
1925 K Street. NW 
Wasninaton, DC 20423 

Re; Finance Dockel No. 33388. CSX and Norfolk Southern -
Control and Operating .Agreements - ConraiL 
Vent'icd Statement on Chanites in CSX TratTic Fiaures 

Dear .Ms. Kaiser: 

Enclosed is the X'enfied Staiement of James E. Roots. The X'er.iled Statemenl 
doc'-ments a tew relatively smal! changes in the traftic llgures reponed m the CS.X 
Operating Plan lhal have 'been made to correct errors or to account for train reroutings. 

Please iet me know if you have any questions aboul this matter. 

Sincerely, 

.Mary GaDnelle Sprague 
Counsel for CSX Corporation and 

CSX Transponation. Inc. 

Enc.:5ure 

cc u enci: Steven Lee 
.Michael Johnson 
John .Monon 

64023 
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\ FJUFIED STATE.MENT 

OF 

JA.MES E. ROOTS 

CSX TR.ANSFORTATION. INC. 

I am Jamcs E. Roots. I am presently General .Manager. .Network Services 
Operat'ons Planning ofCS.X Transportation, Inc. I arsisted John W. Omson in the 
deveiopment ofthe CSX Operating Plan which was submitted to thc Surface 
Transportation Board as pan ofthe Railroad Control .Application (Vol. 3.A, CSX;'NS-20) 
in June 1997. Since then, I have continued to work on matters relating to implementaiion 
ofthe CSX Operating Plan, including analyzing objections to the CSX Operating Plan 
made by parties in Finance Docket No. 33388. Since the .Application was filed in 
June 1997, a t'cw relatively small changes have been made m the traffic llgures reported 
m the CSX Operating Plan to corrc;;t errors m the ongmai traff.c tigures or to account tor 
train reroutings. Tiiose changes are identilled beiow: 

I . Correction of Errors 

CSX incorrectly included NS Roaarailer trai'nc 11.2 trains per day on average; 
currently operating over Conrail lines ffom Creslline. Ohio to Rochester, .New 
York in us post-Transaction tram counts. CSX had not been aware thiit the 
NS Operaling Plan had rerouted thjs traffic to other imes. Thus. 1.2 trains 
should be deleted from thc tollowmg CS.X line segments: 

Crestline-Greenwich, OH 
Greenwich-Berea, OH 
Drawbndge-Ouaker. OH 
QuaKcr-Ashtabula, OH 
Ashtabula, OH-Buff Seneca. NT 
Butf Seneca-Buff C:k Jci. NT 
Buff Crk Jet-Draw. NT 
Draw-Buffalo. .NT 
BulTalo-Froniier. .NT 
Frontier-Chili. NT 
Chiii-Rochesier. NT 

CSX incorrectly mcluded 2.0 NS trains cn the .Marcy-Short. OH and Shon-
Berea. OH line segments. These trai' : should be deieted. CSX now 
understands that NS plans to operate r.vo a-a.o trains from Rockpon Vara 
through CP Short to Parma on the .Marcy-Shon line segment, a distance ot 
oniy one to two miles. The mci'jsion of 2.0 NS trains on the Marcy-Shon Ime 
segment thus overrates this limned use. NS does not plan to operate a.ny 
trams over the Short-Berea itne seement. 



CSX overstated the number of unit trains on the Pine Juncnon-Barr Yard, IN 
line segment Bolh the pre-Transaciion and post-Transaction train numbers 
musi bc adiusted. as well as the post-Transaction .MGT estimate. The pre-
Transaction .MGT figure does not have to be adjusted because it was 
determmed independently ofthe tram numbers and thus was not affected by 
the error. 

The train numbers in the CSX Operaling Plan include eight unit trains on this 
line segment both pre-Transaction and post-Transaction. The 1995 base umt 
train traffic on this line segment shouid be 3.5 umt trams per day (a decrease 
of 4.5 unit trains/day) and the post-Transaction umt tram traffic shouid be 2.5 
unit trams per day (a decrease of 5.5 umt trams per day). Post-Transaction 
gross tormage vvas estimated in the CSX Operating Plan based on the 
assumption that one unit train per day equals 2.2 MGTs on an annual basis. 
The subtraction of 5.5 unit trains thus re:uits in a reduction of 12.1 MGTs on 
the Pine Junction-Barr Yara line scement. 

II. Train Reroutinrs 

CSX proposes to reroute rwo merchandise trams (2.0 trains per day) from the 
Willow Creek-Pine Junction and Pine Junction-Barr Yard line segments to the 
Willow Creek-Ivanhoe line segmeni for both commercial reasons and to 
accommodate the o'ojection ofthe Four Cities Consortium (East Chicago, 
Gary, '̂ -lamm.ond and Whiting, Indiana} to increased train traffic on the Pine 
Junction-Barr Yard line scem.cnt. 

-Although the CSX Operating Plan traffic figures do nol inciude trains 
operaling via trackage nghts and hauiage nghts. at the requesl ofthe Section 
of Environmental Analysis CSX did inciude such traffic in its tratTic figures 
submitted witli the Environmental Report (Vol. 6 ofthe Appiication, 
CSX'NS-23). CSX proposes to reroute one CanadLan Pacific haulage train 
(1.0 train per dayj lhat presently operates over the Pine Junction-Barr Yard. 
Barr Yard-Blue Island Junction. Blue island J'linciion-CIeanng line seements 
to the NS-allocated Conraii lakefront main line (the CP 501-Indiana Harbor 
and Indiana Harbor-South Chicago iine segm.ents). This reroute will further 
reduce the projected increase m irai'Sc cn the Pme J'onction-Barr Yard line 
seement. 

.A limited nUinber of'rain reroutings have been proposed m connection with 
the senlement with the Louisvilie and Indiana Raiiroad. These reroutings 
were descnbed in the \'enned Statement of William .M. Han. dated .March 6. 
1998. I will not repeat that discussion here. 
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VTRinCATIO.N 

L James E Roots, declare under p-ralty of perury thai Lhe fcre^omg - L-ue and 

coTTte:. Further, I cemfy that I am quaiifitd auib.nz- t= illc txs vrnflec s-atement 

Executed or. -d-.e j£ dav of A l ^ V. ;55! 

59S5: 
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CSX CORPORAUON AND CSX 1 RANSPORTA HON. INC., 
NORIOLK SOl ' l l l l .RN CORPORATION AND 
NORIOLK SOl I 111.RN RAILW AY COMPANY' 

C ON I ROL ANDOPIiRA I INCi I.I ASI-S ACiRi li.Mi N I S-CONRAIL INC AND 
CONSOLIDA 11 I) RAII CORPORAUON 

MOI ION OF AIMM.K A M S ( S\ ( ORPORAI ION A M ) 
( S\ I RANSPOR I ATION. INC . 

FOR I FA\ F r o FII F \ FRIFIFD S I A I FMFN 1 OF 
MK HAFI ( . SANDIFFR ( ()N( FRNINC. 

Sl l D^ OF IN( IDFNC F OF AN I IASSK.NMFNT ( L A l SFS 
IN (ONRAII RAIL I RANSPOR I A I ION ( O N rRA( TS 

.Applie.mls CS.X Corporation and CSX Transportation. Ine. (collectively. 

•'CS.X").' hen.'hv move ttie Board tor leave lo tile the attached Verilied Stateinent of 

Michael C Sandifer it S.X-148). submitiini: the I-e.̂ ults of a studv of Conrail Rail 

rraiispoilation C'oiilr.iets (""RTC's") which indieates the e:\ient lo whieh sueh coniraels 

contain anti.issiunineiil clauses. 

' We reler herein lo Norfolk Souihern Corporaiioii and Norfolk Souihern Railway 
Companv eolleetivelv as ""N'S". and Consolidated Rail Corporalion and Conrail Inc.. 
eolleclivelv as ""C'onrail." 



I. PI RPOSF OF THF Sl BMISSION 

In the filing of simultaneous briefs whieh occurred on Tcbruary 23. 1998. in this 

ease, issues vvere raised as lo vvhether, and lo what extent, antiassignment clauses were 

presenl in Conrairs R I C"s. Bv ""antia-ssignmcnt" clauses, wc mean clauses purporting to 

restrict lhe assignment bv thu eairier ot'rail iransportation contracts, couched in language 

broad enough so as lo purport to indicate that the contracts would not (or arguably might 

not) pass to lhe successor of the railroad eonlracting partv in a Board-approved rail 

combinati(>n trans.iction. 

These issues relate to Section 2.2(e) of the Transaciion .Agreement, which 

pmvides an orderlv proeeduie for the succession ofCS.X and NS tu the existing R IC s of 

Conrail. and for the honoring of those eontraels by the successor and bv the shipper, in 

accordance with their terms In eonneetion with this, the .Applicants included in lheir 

.Application a prayer for relief that prov isions in Conrail R TC's (as well as in other 

agreemeiils detining or eslablishing asseis o\' Conrail) which purport to limit or prohibit 

Conrail's .issiunmenl of its lights to use. operate and perforin such assets, be overridden 

h> Ihc Hoard. \ tv .Application. I'laver Un Relief I.e., CS.X NS-18. \ 'ol. I at 102-03; 

Proposed I indings and Order. CSX-140. .App A. at F-3-}'-4. 0 3 ; NS-62. at T-3-L-4. 

0-3. While the pviMtions ofihe various parties lo this ease are now elear as lo whether or 

not these .iiuiassignmeni ekiuses should be overridden, there is liule or no informaiion in 

the Reeoiu a.s lo thc extent to which these clauses exist. 

Hie l nited Slales Departmenl of Transporiation ("DOT") addressed thc 

antias.signmeiu clause issue for the first time in its Tebruarv 23. L.98. brief (DO'T-6). to 



whieh the Applicants had no righl of reply under the procedural scheduic. (Decision 

No. () as amended bv Decision No. 52.) DOI diere look lhe view lhal the application of 

Seelion 2.2(c) should turn, al leasl in part, on the existence or nonexistence of an 

antiassignment clause, su lhal a difference in irealmeni should prevail belween those 

Conrail R IC's in which an antiassignment clause w.\s present an i those in which there 

was none. (DOI-() at 8. 40-42.) While under the DOT's ""best" M 41) view ofthe 

subjecl, all ofthe eontraels shi)uld be subjecl to Seelion 2 2(e). those shippers, it urged, 

who h.ld anMassignment clauses should be entitled U) ch.iose which ot C S.X or NS iit 

eaeh was cap.iblc ol'performing the contraet) was lo perf irm the Conrail contract under 

Section 2.2(c), v\liicli would in other respects be applicable to them; whiie those shippers 

whose contiacts had aiuiassignmenl clauses bul whose service eould pot be provided by 

eaeh ofCS.X or NS. and those whose contracts did nol have anv antiassignment clauses, 

vvould all be subiecl to the enlirelv ot the provisions of Seciion 2.2(c). ineluding the 

clauses governing the allocation of performance o\' Conrail contracts belween the two 

earners. CS.X and NS. While DOI .specukiled lhat ""manv" of the Conrail RTC'"s 

""iippareiitlv" ci>nlaincd antiassignment chiuses (DO T-6 at 43). il never prov ided ev idence 

as lo how common these clauses vscie in the C'onrail RIC's, and thus the practical ctlect 

of its position is hard to ascertain without lhat informaiion. 

On the other hand, in a brief tiled on Tebruarv 23. 1998 (T KC"-4). Faslman Kodak 

C ompanv (""l KC") suggested lhat .inti.issignmenl clauses vvere nol ""boilerplate" clauses 

rouiineh included in Conrairs rail Iransportalion ccmtracts. bul had lo be individually 

bargained for and accordinglv. one would think, mighl be relalivelv rare. Indeed. LKC 



would have the Ho.ud helieve lh.il these provisions are ""a provisitm seldom agreed lo bv 

C'onr.iil " (T.KC -4 al 4.)" 

.API I.imiled ("".API ") is the principai opponent of Seciion 2.2(e) hefore the 

Ho.ird In Its brief filed Tebruarv 23. 1998. .API for lhe first time took the po.sition that 

the presence of an antiassignment clause m a Conrail RIC should, in and of itselL 

pievent the operation of Seciion 2.2(ci ot the Transaction .Agreement. (.APL-18 at 1-2.) 

ll had nol laken lhat position bet'ore. although it had earlier vigorouslv tipposed 

Seelion 2.2(c) on other grounds, both ofa policv and an operational nature, and ofan aJ 

honuncm nature addressed lo CS.X. .API, opposed Seelion 2.2(e) generallv. and. 

TKC claims lhal unidentified Conrail representatives told lhem that during the 
negotiations. | ; K C - 4 at 4. iiowever. the clause in TiKC's coniract (ytv liKC-4 at 3) is a 
lype .A-'6 (as identified in the attachment to the Sandifer \'.S.). whieh is similar U) 
luiiidreds of other cl.iuscs m the 821 Ciinrail R TC'"s rev iewed in the stud> reported on hv 
the S.iiidiler \'.S. .Va in particular Tvpe .A-i (399 examples) and Type .A-8 
(I iO exa.nples) which are slight variants on .A-16 TKC in its Oelober 1997 Commenis 
relied primarilv on a speciali/ed antiassignment clause vvhich it claimed vvas in the liKC 
contrac! hat which, upon discoverv. lumed out to be simplv a clau.sc proposed b\ TKC 
that w.ls nol accepled bv Cviaiail. ,Vv CSX NS-176, \ 'ol. 1. .it \ ' M l-\'l-12. 

.Analv licallv. there was goi>d reason tor ,APL not to stress, or ev en mention, its 
anliassigiiment cl.iuse. ( nder the Transaction .Agreement and the Joinl .Application. 
C'onrail i i i the "( losing Date" will cease aciive operatiinis as an operating rail carrier 
cvcrv where throughout ils syslem except in the Shared Assets .Areas (where its operations 
will be solely for the account ofCS.X and NS). Thus, as a parlv to the Transaction 
.\gieemenl. Conrail. to the extent that its rail transportation contracts contained 
antiassignment cl.iuses. vwis coiisciouslv and deliberatelv proposing to render itself 
incapable t>f performing those eontraels. an aet generallv eharaeieri/able as a breaeh cd' 
contraet. Hv approving and authorizing the Transaeliî n. the SHi wi>uld. aeeording'v. be 
implieitlv overru!in_' the .intiassignmenl clauses; if the S'TH intended lo uphold the 
aniKisMgiime;:' . . - v v\ou!d h.ne lo Jen> approval ofthe Transaction. Thus, in its 
original, veiy c\;ci.si\e commenis in October 1997. .API. as.serted various policv. 
operatioii.ll. .mJ ;,;,»/);//;c//; arguments, but placed no reliance on its antiassignment 
clause ŝ  , ' ^ i ' ; ..; ;>,,^sii)i. .Apparenilv the prospect that DOT vvould light upon the 
anliassignnient CLK.-VS .is a proposed decisional basis caused .API. lo change it.s mind in 
Tebruarv I'MS. 



alternativeT^. in Section 2 2{c)"s application lo .MM. itself The fact that .API. had nol 

urged the antiassignment clause as part ot the ease in ils October 1997 Comments was 

stressed h\ the Appiicants in then Rebutial. (CSX/NS-176. \ 'ol. 1. al IX-14 n . l l . tiled 

DecemberlS. 1997.) (he .Applicanis did this in making the poinl that boilerplate 

antiassignment clauses shmild not sland in the way ofthe succession of assets, including 

RIC s, from Conrail lo the partv to which thev were allocaled in the Transaction 

Agreement submitted lv) the Hoard lor its approval. 

The signitlcanee of these antiassignment ehiuses to the i.ssues before the Hoard, in 

iTie light ofihe .Ulack bv some shippers on Section 2.2tc,'' thus became plain upon the 

simult;ineous tiling of briefs that occurred on Tebruarv 23. 1998. and those briefs made it 

important lhal the Ho.ird h.ive information concerning the frequencv ofthosc clauses in 

C'onrairs R'TC"s. 

This emphasis on antiassignnienl clauses in the T'ebru;irv 2"̂ . 1998. tilings, led 

CSX lo consider ili.ii it might be useful lo the Hoard, m passing on the issues before it 

concerning the C'onrail R IC's. lo have information as to what pereent;ige of lhem in fael 

Ihe oppositii)!! to Section 2 2(ci was harJi) universal .iniong shippers. The NTTT. the 
largest shipper organization, iii ;!s partial ,:cttleinent uith the .Applicants ernbr.ieed 
Sccliviit 2.2(cI. subject to an ""escape luitcli" it negotiated permitting shippers whose 
eoniraets were eap;ible of assignment to or performance by eilher ofCS.X or NS under 
Section 2.2(c), upon dissatisfaciiiin vvilh the service provided by the assigned carrier, to 
have the i.|u.ilit\ of serv ice issues arbitrated against a siandard prov ided in the selllemeni 
agreenient. .iiid to win a change ol'c.irncrs performing the service. NTII. Seltlement 
.Agreement. Chiusc 11 ( '. CSX NS-176. Appendix H. al H4-H5. Ciibviously. the NTTL 
recognized lhe im|iortance ofthe stabilitv promoted by Section 2.2(c) in effectuating a 
smooth Uansilion from the operations ofthe uniiarv Conrail lo the divided operaiions of 
the expanded CS.X and exp.mdcd NS. e.ich operating their alloe.iled portions of Conrail 
.Is |\irt ol'ils own svstem. 



(.ontain antiassignment clauses .Accordinglv. the sludy described in the Sandifer 

V erified Staiement was undertaken Ls completion required a good deal of time, since 

first the ( onrail contracts -- over a lhous;ind o! them -- iiad to be assembled bv Conrail. 

shipped lo CS.X's outside counsel, and the: reviewed, one bv one. in the process 

described in the Sandifer \ ' S.̂  

Ihe results ofthe study indicate lluil antiassignment clauses are ov ervshelniinglv 

presenl in the Conraii RIC's. No less than 76','(, oflhc contracts contain sueh ck.uscs 

with flat prohibitions. (Type .A) lhe language is generallv similar and often identical. 

C'crt.iiii caiegories of contracts were elmimated I'roiii the studv as set forth in the 
S.indiler \ ' S. It was decided to eliminate contracts prepared b> another railroad for joint 
contractual serviee bv that other railroad and Conrail; these contracts were not even 
lurnished to CSX"s outside coun.scl. Similarlv. contracts prepared under ConraiLs 
supervision but for itself and another railroad were eliminated and while furnished to 
CS.X's outside counsel v\ere not examined otherwise lhan lo aseeriain lhal thcv were in 
this category. The purposes of these eliminations vvas \o make the sludv illustrative of 
wil,it Coniail contr.icts looked like in ow n one dealings vvilh shippers, and. because of 
the huge quanlity of contracts invidved. {o make pert'ormance ofthe studv less time-
consuming bv reducing its size .Also, moditications of contracts to add other routings or 
the like, if thev did not contain a fresh .set of general provisions but incorporated the basic 
gener.il prov isions. were not counted as .separate contracts. This was becau.se the purpose 
ot the studv \i.,is to determine the incidence of a particular general provision, lhe 
antiassignment clause. Such moditications mighl vvcll bc considered separatelv if the 
purpose ot'lhe analvsis had been to determine how best to perform lhe contracts, since 
from .111 operational st;iiidpoiiit a eontract amended lo provide for a second dcslinalion-
origin pair ol movements vsould more closelv resemble two contracts rather than a single 
eonir.ict. 

All ot'lhe contracts were treated as '"Highlv C\inridenlial." No in-housc personnel at 
CS.X were permitted to look at the eontraels or made av\arc of their prov isions. The 
sludy was pert'ormed b_\ a lega! assistant at CSX"s outside eounsel who had executed the 
•"Highlv C'onluieniKii" uiider'aking. The l.iwvers with the outside eounsel with whose 
assistance the \erilied Statenient uas prefiared also had sub.scribed lo the ""Highly 
Conlldenti.il " undertaking. The studv aggregates thc results in a wav thai dcics not permit 
intereiices i other than statistical int'ereneesi to be drawn as lo whal clau.ses arc contained 
in uh.it eoiiti.icts iTKC produced a redacted partial copv of its RTC in which its 
.intKissignmeiit cl.uisc w.is ""Public " (TKC at >.)) 



One clause is found identically in 399 ofthe 821 contracts in the study; another, quite 

similar lo lhe tirsl is found in another 1 L). and a third, again quite similar in wording in 

another 63 ( Tvpes .A-I. .A-8 and A-12. respectively). Together these three types alone 

accoun! for 572 of llie coniraels or 70'^ of those siudied. .Many other contracts conlain 

antiassignment clauses conlaining some exceptions, as sel forth in the Sandifer \ ' S. 

II. RFASONS FOR ( ; R A N T I N ( ; THF MOTION 

We are mindful that this Motion and proposed tiling come late in the procedural 

schedule. \ et the Hoard's procedural schedule md.eales lhat the Record in this case vvill 

iHil close until the dale of the oral argument. .Vee Decision No. 6. as amended by 

Decision No. 52. The Hoard should make use of that mov ision here and admit the sludy. 

There is good cause why the study was not made earlier and no prejudice vvill attend ils 

receipt now. Some ofthe reasons for not presenting it e.ulier are discussed in Part I 

above In ;iddition. lhe Hoard should consider the fact that the study set forth in ihc 

Sanditer \'.S. is neutral and. indeed, mechanical, l l simply retleets a headcount of 

contracts which are in Conrail's tiles. It ccuilams no argumentation ;ind should itselt bc 

noneontroveisial. No iipinioiis are presenled m it. 

Ihe p.irlies can. ofcourse. make varving argumeivs based on the studv. Ihc 

.Applicants would argue that the commonness .iiid banaliiv ofthe antiassignment clauses 

in Conrail's RIC's supports their argumenl that enforcing them, as T.KC and ,APL urge, 

would cre.ile enormous disruptions on and ai'ter the ""Closing Date," '.vhen Conrail's lines 

will be split betueen CS.X and NS .API. and TiKC's position thus is lhal upon lhal date 

almost all of the Conrail shippers who had contracts should be released t'rom lheir 



contiacts. The .Applicants could also argue that such clauses do not represenl individual 

bargaining and lhal thev are the sort of ""binlerplate" clause lhal public policv. as 

expressed in 49 I 'S C. 11321 and related prov isions, most clearly ought lo override. 

(.Opponents might argue that the near uiiiversalitv vit these clauses indicates tiiat there was 

a legitimale expectation on the part of shippers lhat onlv the then-existing C'onrail would 

pertorm lheir coniraels. 

Hv accepting tl.e attaclied \ entied Siatement m the Record, the Hoard will 

itselt be informed as lo the almost universal prevalence of anliassignnient clauses in 

Conrail RIC s. .As reviewed above, the stress and prominence given in the parlies" 

urgings as to the presence of these bvulerplate clauses hv the major commeniors did nol 

take place until the I ebruarv 23. 1''98. briefs. It could be argued th.it lhe i.ssue was 

somehow latent belore ihen; but the p.irlies vvho put stress on il later did not make the 

point .It all in their Ociober l'^^7 eommeiUs. The DOT said nothing aboul il in ils 

I he studv IS quantit.itive. nol qualiiaiivc. No etfort was made lo exercise judgment as 
to winch eoniraets were morc important, lo analv zc thc carload or tonnage volumes of 
those lhal coni.iined aiitiassignmer,! cl.iuses and tlmse which did nol. or the like. If these 
are limitations to the studv, thev go lo its weighl. and ue believe thai this quanlilalivc 
studv IS useful in an> event. One ofthe purpo.ses in performing the studv vvas to avoid 
exereisiiii: ukigment .is lo the relalive ""importance" ol' the contracts, and lo avoid 
ideiililieaiion of individua! c.iitr.icts. so that the studv could be presented withoul 
elassillc.itioii .is ""Contldentia!" or " Highlv Contldential" even though the individual 
contr.icts themselves are ""lligliiv Contldential." (ll should be noted that the broad. 
qu..iui!.ai\e discussion ot tlicm herein is nol a v\aiver oflhis Highlv Contldential status.) 
In anv evenl. in view t>t the overwhelming presence of antiassignment cl.iuses. th.e 
slalistieal likelihood ol llie existence ot' a div ision of ""important" and ""less important" 
contracts between those ciiniaining .intiassignmenl clauses and those not conlaining lhem. 
Ill .1 i;;.inner signilic.iiitiv dift'erent from the division indicated bv the sludv. vvould bc 
hiuhlv leiiiote. 



October 1997 Comments; .API, said nothing about it in ils October 1997 Comments: and 

T.KC in October 1997, vvhile mentioning the boilerplate clause, stressed a special 

antiassignment clause, said lo be tailor-made, which it claimed was in TiKC's coniract. 

but which .Applicants later demonslialed v\as rejecied bv Conrail and never coniained in 

its coniract (CSX •NS-176. Rebuttal. Vol.1 at VI-lOA'I-12.) l.KC then, in the 

Tebruarv 23, 1998. HricL shil'lcd Us reliance entirely to the boilerplate clause. (LiKC-4 

at 3.) .As t(̂  the major shippers" groups: NTTL in ils October 1997 Comments raised 

various objections lo Section 2.2(e) (NTI 1.-7 at 38-39) but relegated a plea for special 

treatment of shippers wilh antiassignment clauses to a t"oolnotc. (A/, at 38 n i l . ) The 

entire antiassignment issue and objeciion to Section 2.2(c) 'vere abandoned bv NTTL in 

the December 12. 1997. Settlement .Agreement .As to C .M.A SPI. lhey said nolhing at all 

abi)ut antia.ssignment clauses, its Comments called for a general tvvo-vear ""open .season" 

(ov all contract shippers and a complete rejection of Section 2.2(e) (vvith the shippers 

keeping lheir C'onr;iil contracts onlv if thev wanted lol without reference lo the presence 

or absence of antiassignment clauses .Vee C.M.A-10 at 3-35; .Attachment I (Proposed 

Condilions) ;il 2 That remains the position of CMA and SPl. HricL CM.A-19 SPl-13 

al 6. .AUaelinieni I (Propo.sed Conditions] al 2. 

The evidence vse seek lo submit should not be controversial: the Hoard should 

be fullv int'omied vslieii it acls on this subjecl: and the parlies should be permitted lo 

argue il al oral argumenl on the basis of the facts, l l is beller lo have an informed 

argumenl th;in an uninfcirmed one. It is best that the Board have a elear understandinu of 

(DO 1 -3 I 1 hese were devoted enlirelv to safetv issues. 



whal il vvill be doing i f i t permits the opponents of Seciion 2.2(c) lo treat these boilerplate 

clauses as fortresses againsi Seelion 11321. No real prejudice would occur to any party 

through the introduction .ifthe studv in question. 

(ON( F l SION 

T'or the rea.sons slated, lhis Molion should be granled. and lhe attached \'eritled 

Statement should be received as part ofthe Record. 

h submilted 

SA\H Fl M. SIPF,.IR. 
T I M O n n M. WAFSII 
Steptoe &. .lohnson I I P 
1330 Coniieelicul .Ave.. N W 
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( FRTIFK ATF OF SFRMCF 

I . Dennis CJ, Lyons, certifv lhat on NLiy 15. 1998. I have ciused lo be 

served a true and correcl cvipv ofthe foregoing CSX-147. ""Molion of Applicants 

CSX Corporation and CSX Iransportation. Inc.. for Leave lo Tilc Verified 

Statement of Michael C. Sandifer C\)ncerning Sludy of Incidence of 

Antiassigiinieiii C lau.ses in C'onrail Rail Tran.sportation Contracts."" to all parlies 

on the Service List in I-inance Docket No. 33388. by tlrst-class mail, postage 

prepaid, or bv more expeditious means. 



CSX-148 

l iLl CJKL, Tin 
SURFACE TRANSPOR I A I ION BOARD 

i INANCI-; DOCK! I NO. 33388 

CSX CORPORATION AND CSX I RANSPORTATION INC. AND 
NORFOLK SOnil RN CORPORA TION AND 

NORFOLK SOI 1 III RN RAILWAY CO.MPANY 
-- CON I ROL ANDOPIiRA I INCi I liASFiS ACJRliF.MLN TS -

CONRAIL INC. AND CONSOLIDA i FD RAIL CORPORAUON 

\ r u n IKI) SFA I KM I NT 
OK 

.MICHAKL C. SANDI KKR 

Mv name is Michael C. Sandifer. I am a legal assistant al the lavv tlrm of 

.Arnold iV; Porter, which serves as counse! lo C S.X. I have worked on the CS.X, and later 

CS.X Norfolk Southern, aequisition of Conrail since October of 1996 1 receiv ed a 

bachcKu 's degree in political science from the I niversitv of .Marv land. College Park in 

1987. 

On or aboul .March 27. 19»;8. Consolidated Rail Corporation ("Ciinrail") prov ided 

Arnold A: Porter with copies of railroad transporta.ion contracts (""RTCs") lo which 

( onr.iil is the sole railroad eoiur.ieling partv . M> undersianding is that Conrail 

represented to Arnold ik Porter that the R IC s it supplied .Arniild ct Porter with constitute 

all such R 1 ( .> Io which Conrail is currentlv the .sole railroad party. 



W'e vvere also provided vvith considerable nuniber of railroad transportation 

coniraels to which CDnrail and another rail carrier or carriers uere p irlics. W e did nol 

include these ""multi-railroad" contracts in the stud\ I am about lo describe, and neither I 

nor, lo mv knowledge, anvone eksc al .Arnold V̂; Porter or representing CS.X has made any 

review ofthosc multi-railroad contracts to see vvhich of lhem coniains antiassignment 

clauses. W e understand from C'onrail that there is a substantial number of other multi-

railroad contracts that were not provided to us We also did not inelude in the study 

contracts that appeared on lhe b.isis ot the documents provided to us to have expired on 

or before .April 30. 1998. T inally. we did not count as separate ciMitracts amendments to 

R 1 Cs when those .inieiidmeiils eontained rates or other lerms related lo specitic rail 

.segments or periods oflime. but did nol amc'id the general 'erms and condilions 

(ineluding anv assignment chiusei m the iiKun coniract. 

A lot.il ol'821 contracts were includ..'d in the sludv. 

I Ii.ive been asked to revieu c.ich ofthe current single-railroad RTCs provided b_v-

Cvinrail from the siaiidpoiiii ot provisions prohibiting, limiting or pcrmilling assignment 

ofthe R TC bv the railroad With the assistance ( I" attornevs at .Arnold & Porter. 1 have 

been asked lo assign each ot'lhe R I Cs to various categories based on the torm ot'anti-

assignment chiuse (if ;inv) in the R I ('. The results of that revievv and assignment are 

summarized in .Appendix .A attached hereio. 

.As indicated on .Appendix .A. 698 ofthe 821 R TCs. or 85" u. prohibit or limit lo 

some degree Conniil's abilitv to assign the R I C . 39'* ofthe R TC's. or 48"u. contain the 

lollow mg elear jiroliibitioii on assignment: 



"No partv'(ics) mav assign this Contract, in whole or [in] part, 
without the prior written consent ofthe other partv( ics)."" 
( I vpe A- l ) 

Another 224 ofthe R'TCs. or 27" u. conlain slight variations on this clear 

prohibiiion. ( Tvpe A olhcr lhan Type A- l ) (-..xamples inelude thc tollowmg provisions: 

"No party [hcrclo] may assign this contraci. in whole or in part, or 
any righis hereunder, wilhoul the prior vvrillen consenl ofthe olhcr 
party."" ( Tvpe A-8) 

•'None ofthe parties hereio shall assign or iransfer this .Agreement, 
in uhole or in part, or any interest arising under this .Agreement, 
without thc prior written con.sent ofthe other parties."" (Tvpe A-7) 

Thus, there are 623 tiat prohibiiion clau.ses or 76% ofthe study. 

Thirty-two ofthe R ICs. or approximately 3.9%. contain provisions that prohibit 

a.ssignmenl except lo certain categories of successors in interest or aftlliated companies. 

( Tv pes C. 1) cSc T I Tor example, 10 ot the R TCs conlain the folKivving provision: 

"No prior wriiten consenl ofthe parties will be required where 
assignment is lo a parent company or successor in interest of part 
or all ofthe assets of such party by way of merger, con.solidation or 
sale of subslanliallv all it assets, divestiture pursuant to an order or 
decree ofa court, or a similar eorporate reorgani/ation."" 
( Type D-1 ) 

Ninetv-one R I ( s. or I l"o. conlain no prov ision resiricting assignment al all. 

(Categorv ( l i .An additiotuil 13 R TCs. or 1.6'*.,, contain anti-assignment clau,ses lhal limit 

the customer's abilitv to transter the contraci bul appear to permit Conrail fully to assign 

the contract. ( Tv pe T) 

-3 



\ F R I F K ATION 

I . Michael C. Sandifer, declare under penalty of perjun. that thc foregoing is true 

and correct. Turther, 1 certitv lhal 1 am qualilled and authorized lo tile this X'crilled 

Statement i- xecuted tins 1 5lh dav of Mav. 1998. 

.Michael C. Sandifc^-'̂  
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APPKNDIX A 

lAi IM S ()FXNTrASST(;NAlFNT CLAI SFS nsnTmbcr 
IN ( O N R A I I . IRANSPORIAIION ( ON I RA( I S _ _ _ _ _ _ 

A. Flat i'mhiiiition on .\ssi;;nnHnt. 
A L " No parly(ies) may as.sign this Contract, in whole or (in) .^95' 

part, without the prior written consent ofthe other partv(ics)." 
.A 2. "None iif the parties mav assign this Contract, in whole or in 11 

part, witlunil the prior written consenl ofthe other parlies." | 
A 3. ""No partv hereto may assign this Contract, in whole or in 3 

part, uithout the prior written consent ofthe other pany."" 
A 4. "Neither partv hereto may assign this Contract, in whole iir I 

in part, without the prior writien consent ot the other pa.ly." | 
.A 5. ""Neither part} mav assign or transter this Contraet. in whole ' 1 

or in part, without lhe prior wrillen consent ot lhe other party."" 
A 6. -No partv may assign or transfer this Coniract. in vvhide or in I 

part, or an> interest arising hereunder. vMthî ut the other parties' prior j 
written consent." 

.A 7. ""None ofthe parties hereio shall assign or Iransfer this i 4 
.Agreement, in whole or in p.irt. or .mv interest arising under this I 
.Agreement without the prior vvrillen eoiLscnt ofthe other parties." 

.\ X. "No party | hereio j may assign this contract, in whole or in I Ml 
p.irt. iir anv rights Iiereunder, without the prior vvrillen consenl oflhc 
olhcr party."' | 

.A 9. " Neiiher partv ma> assign, delegate or Iransfer this 2 
.Agreement, in wiuile or in part, or anv interest arising hereunder j 
without the prior written consent ofthe other. .Any purported or j 
attempted assignment of tin ^ .\eiee:iien!. uilhou! such consenl. shall 
be null and v oid." 

' .AIO. "No p.irtv liereto mav .issign this .Agreement, m whole or in l " 
p.irt. .ir anv rights gi.inted herein, or deleg.ite lo another part) anv of 
the duties hereunder, without th.e pi ior written consent ofthe other 
parties."" 

.A n . "'Neiiher p.irtv. w llhoul the consent ot'the other parlv. mav 1 
assign tills Agreement without the written consenl ot'lhe other partv ," | 

.A 12. ' Neither Customer nor Conrail mav assign its rights or 6.'? 
oblig.itions under this Master Contraci nor anv or all of tiic 
Implementing .Agreements wilhoul the prior vvrillen consent ot'lhe 
oiher sign.Hon s j 

.A 13. "Neither [Custiimer] nor Conrail may assign the Master I 
R.uho.id I r.insport.ition C't>ntr.icl or aii> or all ofihe Implementing 
.Agreemeiils ui; i i . \ ; ! [he prior written consent ofthe other signatons;. j 

.A 14. "Nei'.iiei ( onr.iil nor Shipper mav assign or transfer this 1 
Contraci or anv ol its rights and privileges under this Contract wiihout i 
the written con.sent ot'lhe other partv. .signed bv an authorized i 



ott lcer." 

.A 15. "" This Contract may not be assigned by thc parties, in whole 1 
or in part, without the prior written consent ofthe other partv."" 

A 16. "' I his Contract is not assignable in whole or in part by one 3 
partv without the prior wrillen c()nscnl ofthe other partv(ics)."" 

.A 17. ""This .Agreement jshallj |may) nol be a.ssignable [assigned). 2" 
in vvhoie or in part, bv- eilher partv without the express written consent 
ofthe other (partv j . " " 

.A IS. - This Contract is intendea for the sole benefit of C'onr;iil I I 
and i Customer;. Nothing in this Contract is intended or mav bc 
construed to give anv person, tlrm. corporation, or other entitv. other 
than Conrail and ICusiomcrl. their -̂ '̂  •-lilted successors [and] 
permitted assigns, .md their .Aftlliates anv legal or equitable right, 
remedv. or claim under this Contract. This Contract may not bc 
assigned bv either partv to a third partv without the express vvrillen 
consent of both C'onrail and |Cuslomer; 

.A 19. This Coniract is iniended tor the sole henetit ot C'onrail and 
1 Customer;. Nothing in this Contraci is intended or mav be construed 

; to give anv person, tlrm. corporation, or other entitv. other lhan 
j C'onr.i.l .md ;Customer;, their successors and assigns, including anv 
I successor corporalion into which Conrail mav be merged, or their 
j Aftlliates any legal or equitable right, remedy, or claim under this 
I Coniract This Coniract mav not be assigned to either party lo a third 
; parlv wiihout the express writien consent of both Conrail and 

iCiisionier; 
.A 20, "" This .Agreement shall mure lo the benefii of and be 

i-'inding upon the heirs, administrators, executors, successors and 
assigns ot the parties heret(>. but sh.ill not bc assigned or transfeired in 
whole or in part without the prior written consent ofthe other partv 
hereto and withoul an express assumption bv such assignee or 
Iransferec ofall p.isi. presenl and future obligations ol'this .Agrc'inent. 
No assignment or transfer sh.ill be effective until all defaults under the 
Agreement Ii.ive been cured."" 

.A 21. ""No parlvjies) may assign this Contract, in whole or in part, 
without the pn.ir written consent ol'lhc other partviics), .\nv tr;insier. 
assignment or delegation of tins Agreement, or ot anv right or duties 
herein granled or imposed, wheiher voluntary. b> operation ot lavv. or 
otherwise, without consenl in writing shall bc absolutelv void, and al 
the option ofthe p.inv whose wriiten eonse:".t should have been 
obt;iiiied. this agreement mav be lerniinalec." 

.A 22. "•[ Neither j \ So\ part) hereio mav assign this Contr.ict. in 
wlh>le 01 in pj; i. .mv rights granted hereunder, or delegate to 
.mother panv .in\ ofthe duties hereunder, without the prior written 
consent ofthe other parlv. .Anv transfer, assignment. deleg;ilion. or 
attempted Iransfer. a.ssigninent or delegation under this Contract or of 
any ofthe righis or duties herein granled or imposed, whether 



I voluntary, bv operat on of law or otherwise, witiiout su^ii consenl in 
i vvriting, shall, at the optiim oflhc pany vvln>se wriiten consenl should 
j have been oblained. cause this Contract lo be terminated." 
! .A 23. ""Notwithstanding anvthing herein to the contrarv. neither 
j partv shall assign or othervvi.se iransJ'cr. by operalion of lavv or 
j otherwise, all or pan of its rights and obligalions under thc Agreement 
or any amendment or addendum thereto without prior written consent 
ofthe other partv hereto." 

.A 24. '" This .Agreement shall not be assignable bv eitlier pany 
without the prior written con.sent ofthe other panv. and anv altempled 
assignment witiiout such con.sent will he null and void."" 

I O I AI OF ALL FI A I PROHIHl I ION ( I Al SF 
( O N I RA( I S: 
|{. "Rule 1)1 Reason" Provision.-^ 

H 1. "N'o parlv [herelo| may assign this coniract. in whole or In 
part, or anv righis hereunder, vviihout the prior vvrillen con.scnl ofthe 
othe: partv. but such consent shall not be unreasonablv withheld."" 

It 2. ""No partv mav a.ssign this Coniract. in whole or in part, 
wiihout the prior written consent ofthe other partv, whose consent 
mav not be unreasonably withheld."" 

B 3. ""No panv (ies) |hereto] mav assign this Contract, in whole or 
in part, without the prior written consenl ot the other parly, which 
consent sliall not be unre.isoii.ibiv withheld."" 

H 4. ""N() part)(ies) may assign this Contraet. in whole or in part, 
with.nil the prior written consent ofthe other panv lies), how ever an 
assignineni will IKU be undulv vMihheld."" 

l i 5. ""No parlvi lesi iii.iv assign tins |M.ister| Contr.ict. in whole or 
in p.irl. without llie prior written consent ofthe olhcr panv (ies i. which 
consent shall not be unreasonablv withheld."' 

H (>. 'N. 1 partv nui> assign this Contract, in whole or in part, 
wiilioui the prior vsritten consent ofthe other panics, bu! such consent 
sh.ill nol be unreasonablv withheld," 

\ i 7. ""No partv (ies) may assign this C oniract. in v\liole or m part, 
without the prior written ciinsent ot'lhe other pan_v(ies) not 
unreasonably wiihlield and timely given." 

l i H. "".No panv(ies) may assign lhis Contract, in vvhoie or m pari. 
u.iiliout ilie prior wntten consent ol the other panv(ics). Such consent 
sh.ill no! be unre.ison.ihlv withheld."" 

|{ 9. '"No panv mav assign iT.is contract, in vvhoie or in part, 
without the pnor written con.sent bv eaeh otlhe parlies hereof to each 
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I he ,i-siL-iiiiiein piiu iM.ni in nne contrail \<. Inch iiiii:lit ollieru IM- have bt-en pLiccd iii this caicuorv 
appcar̂  u> bc missiiij; sonic \vords It reads " l ius C oniract stiall bc binding upon and mun.' to thc benefit 
ot the parlies, tiieir si.tc.'Nsor!, and perniilled withoul lhe prior urillen consent ot'thc other parties, but such 
consent \Mil lu i i ' . :iab!> u itliheld. .Ans altempt at assiiinmcni u ithout such prior uritten consent 
^h.ill 'x- void " 1 . I ' l : , ! . . . . ! IS not included m this stud\. 



ofthe parties hcreoL which consenl shall not be unreasonably 
withheld "" 

B 10. ""Neitiier parlv mav assign lhis Contract in vvhoie or in pari, 
without the prior vvrillen consent ofthe other panv. bul such consent 
shall not be unrea.sonably wiihhcld."" 

B l l . ""Neither party [hereto] may assign this Contract, in whole 
or in part, wiihout the prior written consenl ol the other party, vvhich 
consent jshall] [will] not be unreasonablv withheld."" 

B 12. ""Neither partv mav assign this Agreemenl. in vvhoie or in 
part, withoul the prior writien consenl ot'lhe other parly, vvhich. 
hovvever. shali not be unreasonablv withheld" 

B 13. ""No p.irtv mav assign this contraci, in vvhoie or in part, 
without the pritir written consent ofthe other parties which consent 
will not be unreasonablv wiihhcld "" 

B 14. ""Neither party shall assign its rights under this Contract 
without prior written consent ofthe other panv. which will not be 
unrcason.iblv withheld."" 

B IS. ""Neither |Custonier] nor Conrail shal! assign ils righis 
under this Agreement without the prior writien consent oflhc other. 
Neitiier part) shall withhold its consent unrea.sonabiv ."" 

B 16. ""No party may assign this (.Agreement! [C'oniraci] or any 
righis or obligalions ]l]hereunder without the prior vvrillen consent of 
the other parties, which ct>nsent shall not be unreasonably withheld." 

B 17. ""Neither party shall assign or transfer this Contract or anv 
interest arising thereunder without prior wrillen consent oflhc other 
pany. which permission shall not bc unrea.sonably withheld " 

B IS. ""[Neitherj [no] part) hereto nut) assign this Agreement, in 
vvhoie or in part, or an) rights grained herein, or delegate lo anoiher 
part) ail) ofthe duties hereunder, without the prior wntten con.sent of 
the other part), which consent SIKJII not be unrca.sonabl) withheld. 
(Anv iransfer. assignment, or delegation ofthis .Agreement, or any 
righis or duties herein gi"anled or imposed, whether v oluntary. by 
operalion of hiw. or otherwise, without such consent in vvriting. sh.all 
be absolu'icl) void, and .it the option ofthe part) whose written 
consent should h.ive been obtained, this Agreement m.i) be 
terminated.]'" 

B 19. "•!( oiiMilj ni.i) not assign, delegate or subcontract all or an) 
portiiHi ol its rights .md or duties under this .Agreement without the 
prior written consent ot'Customer. v\liicli consent shall nol be 
unreasonablv w ithheld."" 

IO l AF OF \ I L 
(ON 1 RA( TS: 

•RFI F OF RFASON" PROMSION 41 



C. Consent Required Kxccnt Whtre Assitinnunt Is to Successor 
in Interest or Purchaser. 
( 1 . "" The righis and obligations cov ered herein are personal lo 

each p.iri) hereto and for this reason this agreement shall nol be 
assignable b) eilher party in whole or in part, except lo any successor 
to the business and assets ofthe assignor, withcnil the prior vvrillen 
consent ofthe )th .r part) ."" 

( ' 2. ""No pan)(ies) ma) assign this Coniract. in whole or in part. 
' without lhe prior written consent ofthe other party(ies). However. 
: cither party may assign this agreement to an aftlliated company or lo a 
j successor which purchases all or substantiall) all ofthe affected 
I panies .issels lor indebtedness incurred or to be incurred "" 

lO l \1. OF Al 1 Sl ( ( 1 SSOR IN IN l FRI S l OR 
IM R( IIASFR PROMSION (ON I RA( I S: 
I). ( onsenl Reuuired Fxeept W here .Assignment Is to a Successor 

hv W ay of .Mer;;er, Consolidation, Sale. Fte. 
I) 1. ""No part) hereto ma) assign this Contract, in whole or m 

p.m. without the prior written consent ofthe other parties, which 
con.sent shall nol be unrca.sonabl) withheld. Any assignment ot'this 
Contraci. whether voluntarv . bv operation of law. or olhervvise. 
uithout sueh C(nisent in writing, shall be absolutely \ o\d. and al the 
option ofthe part) uhose urilieii coiiseiu sliould h.ive been oblained, 
this Contraci m.iy be terminated. . . . No prior written consenl oftlic 
parties will be required where assignment is to a parent compan) or 
successor in interest ot'parl or all oflhc assets of such parly bv wav of 
merger, consolidation or s;ile of subsianlial!) al! its assets, div esliture 
puisu.inl to ;in order or decree ot a court, or a similar corporate 
reorg;iiiizalion: pn>vided. hovvever, that no such assignments shall be 
effective unles - :iiid unlil such assignee shall assume in vvriting the 
oblig.uions ofthe assignee" 

I) 2. "No party may assign this .Agreement or an) rights or 
obligations hereunder witlunu the prior wrillen consent ofthe oiher 
p.irt). except ilnu no sucli ('onsent uill be required uhere assignment 
is to ;i successor m inlcrcsl ofa part or all oflhc assets of such 
[.issigiiingj part) b) wa) of tnerger, consolidation or saie of 
substantiall) all of ils asseis. div esliture pursuanl lo an order or decree 
ol a court or similar corporate reorganizati»m." 

I) 3. ""No assignment ofthis .Agreement or ofan) right or 
oblig.itioii hereunder shall be made wilhoul the written consen; ofthe 
oilier P.nt) ulnch consent shall nol bc unreasonabi) withheld or 
Jel.i)ed. Change ol ci^ntml or ownership, nierger or recapitalization 
of eiliier Part) shall not require an assigiinient." 

I) 4. ""No part) ma) assign this Contract, m wliole or in part, 
withoul the prior -.vritten consenl ofthe other part); pnnided. 
Ih wev er, lhal such consent shall not bc required where thc assignment 

lU 



is made to a purchaser or assignee of substantially all oflhc assets of 
such party by vvay of merger, consolidation, transfer, sale or lease of 
substantiall) all of ils assets."" 

I) 5. ""None ofthe parlies hereto ma) assign this Contract in 
\Wiole or in part uithout the prior written consent ofthe other parties, 
where consent shall nol be unreasonabi) withheld. PRO\'IDTiD. 
ll()W'T'\'TiR. that nothing in this Contract shall be deemed to restrict 
the nghl ol'CR to assign or transt'er its rights, duties and obligations 
under this Coniract lo anv corporalion into or vvilh which CR shall 
have become merged or consolidated or vshich shall have acquired 
CR " 

I) 6. ""Neither ( ustomer nor Frailroad shall assign or Iransfer this 
Contract, or an) interest arising hereunder, without the prior vvrillen 
consent ofthe other parties, except lhal no consenl shall be required in 
the event ofa merger or a sale ofall or substantiall) all. oflhc as.sets 
ot one ofthe parties or in the event of sale by Raihoad lo anoiher 
carrier of ain part ofa line normally utilized hy Raihoad in its 
pertorm.iiice hereunder" 

I) 7. "Nl. p.irt)! ICS) m.i) assign this Contract, in uhole or in pan. 
without the prior witten consent oi'the other part)(ies). which consent 
shall nol be unreast)nabl) withheld, l-.xcept lhat no sueh onsenl shall 
be required where assignment is to a sueces.sor in interest ofall ofthe 
assets ol such p;irt) b) w.-v of merger. An) assignment of this 
Conlnict. whether voiuntar). by operation ot'lavv or other.vise. vviihout 
such consent in wriiing. shall be absolulel) void, and at the opiion of 
any party whose uritten consent should have been oblained. this 
.Agreement m.i) be terminated. Subiei.t lo tins Section, this Consent 

I .shall be binding upon and insure to the benefit ofthe part) (ics) hereto. 
] lheir successors and assigns. T.xccpt lhal no such consent shall bc 
j i-equi;eJ uhere .lssignment is lo a successor in interest ofall or 
I subsiaiui.illv all interest." 

l O l AI OF Al I MFRt. l R, ( ONSOI.IDA I K/N, SALF 
PROV ISION ( ON I RA( I S: 
K. AlTiliated ( ompanies. 

F 1. "".None ot the parties ma) assign this C ontract, m wliole or in 
p.m. uithout the prior vvrillen consent oftlic other parties lisled in the 
appropri.ite \ppendix. Noiu iilisianding .iii) other prov ision of this 
C"oiilr.ict. assignment of an) part or all ol lhc duties, righis and 
obiig.itioiis under this Contmct to sueces,sors in interesl. or. to a 
c.irpor.iiion under a comnion ownership with the assignor is expresslv 
pennitted wuhout prior consent ol'tlie p;iriies."" 

F 2. Consenl required except i f to aii) ""corporation which 
contiollingl) owns, is contmlliiigl) owned b) or is under conimon 
controlling ownership with lhe assignor, or succeeds to al! or 
substantially all ofthe assignor"s assets relating hereto, and whieh 

2(» 



assumes in w riting all of the assignor's obligations hereunder: but no 
such assignment shall reliever thc assignor ofan) of tho.sc obliga.ivins. 

F 3. Consenl required except i f io ""a corporation at lea.st 50% 
ovvned. indirecti) or directly, by sueh party, to such party's parent 
corporation, to a corporation ovvned at leasl 5()%i. directl) or iiidiiectly 
b) such parly"s parent corporation, or to a successor." 

F 4. "".Neither tins .Agreement nor any rights or interesl created 
hereunder shall be transferred, conveyed or assigned by cither party 
without the pnor written con.scnt ofthe other party, and an) such 
transfer, conveyance or assignmcni withoul such con.sent .shall be null 
and void; prov ided. however, that cither part) ma) assign this 
Agreenient to an) ol its subsidiaries, divisions or affiliates, v\hich 
assignment shall becoine effective upon written notice lo the olhcr 
part) without any such prior writien consent."" 

F 5. Consenl required except if to '"a parcnl. atflliate or subsidiary 
corporation of either part). Such consen! shall not be unrea.sonablv-
wiihheld" 

TOTAI OF AFFll lA I FIXOMPANIFS PROMSION 
(ON I RA( 1 S: 
K. Railroad May Apparentiv Assi;;n. 

F 1. ""Industr) shall not assign its rights under this Contract , 6 
without prior wrillen consent of Conrad."" ) 

F 2. " Industr) shall nol assign ils rights under this Agreemenl 1 
without the prior written consenl of Conrail. which shall not be j 
unrca.sonabl) withheld."" j 

F 3. ""Industr) shall nol assign its righis under this Contract 2 
vvithinit prior vvrillen consenl of Conrail. Sueh consent shall not bc j 
unreasonabi) withheld." ' 

F 4. "1 his Contraci shall be a.ssigned to ConraiLs succes.sors or I 
assigns " 

F 5. •• I Ills .Igreement shall inure lo the benetlt of and be binding 3 
upon the heirs, .idmiiiisiralors. execut»>rs. successors and assigns oflhc 
p.irt) hereto, but sli.il! no! be .issigned or ir.insterred in whole or in 
part hy Customer withviut the prior written consenl of Railroad and 
uithout an express assumption b) such assignee or transferee ofall 
past, pre.sent and t'uture obligations ofthis .Agreement: pn)vided. 
hmvever. Customer IIK'V assign or transfer its inierest in this 
.Agreement to .un of its subsidi.irics or ai'tlliates without prior v\riltcn 
consent." 

IO l AF OF ALL RAIFROADS MAN APPARFNTFN ASSK.N 13 
PROX ISION (ON FRACTS: 



G. No Antiassi;;nnienl Clause. 

I O I A L OF Al I (ONTRA( IS WII HOI I PFR I INFNT 
PROVISIONS: 

91 

91 

•1. Ciî Di'lLd 1' n>ll it*ition «m AŜ jt̂ n ment, But ( (mtemp 1 ates~ j 
(^NLS-S 0|- Similar .Acquisition. 
H I . "In the event the Surface Transportation Hoard appn)ves the 1 

Propo.sal of ,NS and CSX lo acquire control of Conrail. this contract j 
, will be assumed pursuant to that tran.saction at tha! lime" 
; 112. C ontract coniains pnihibition on ass gnment. bul express!) 14 
contemplates CS.X 'NS acquisition: ""Carrier (Conrail; and Shipper 
acknowledge lhal CS.X Corporalion (""CSX"") and Norfolk Souihern 
Corporation f"NS'") have tiled ajoint application lo the Surface 
Transportation Board to acquire conlrol over the business and 
pnipcrtics of Carrier, which application if appmved - will result in 
lhe business and properties of Carner beinu divided and ni:ide 
available to CS.X Transporiation. Inc. an uirtblk Southern Railwa) 
Compan). the milroad subsidiaries ofCS.X and NS. Shipper 
acknowledges and agrees lhal at an) time within 180 davs after the 
entry ofa formal written order b) the S 1 B appmving such transaction, 
this contract m.iy. on written notice be reopened for renegotiation b) 
CS.X I ninsport.ition. Inc. or Norloik Southern Railwa) Compan). or 

! both as the ease ni.i) be . or by Shippen and if no renegotiation is 
, consummated vvithin niiiet) d;i)s after such notice, this coniract shall 
j terminate immediate!) .̂  
I I I 3. ""Ncilher lliis .Agreement, nor the rights or obligations of 
I either part) Iiereunder. shall be assigned, sublet, subcontracted, or 
j tniiislerred or pledged, in whole or in part, witlnnit the prior wrillen 
I consen! ol lhe oilier part). In the event that an) merger or 
j rcorganiz.iliiin involving C"onrai!. or ;in) part of Conrail. vvith anv 

compelilor or competitors of Conrail is consummated durmg the lenn 
ot this Agreement, tlie parties .igree sole!) with respect lo the 
movement ol jcommodil) ] hereunder, as t'ollows: (specific provisions 

j omiited as commereiall) scisitivej." 
H 4. Contr.ict prov ides for termiii.ition on or shortlv alter Control 

Date. 

I 
IO I \ L OF Al 1 ( S\/NS A( Ol ISl I ION PROMSION 19 

( ON 1 RA( I S: 
Mjscellaneous Provisions ~ '• 
I I. "Neitiier p.irt) shall assign or atiempt tvKissign aii) of ils 1 

rights or oblig.uions hereunder vviihout liic prior wrillen consenl ofthe , 
oiher. excep! ihat eilher part) ma) assign ils righis to receive ' 

Aas iiiclu. :nendnicnts to c.nitrajts. tl'.e earliL'st execution dale of vvhich 



payments due under this Agreement." 
I 2. General pn)hibition on assignment except that claims for 

money due from customer mav be assigned lo ""a bank, trust conipany, 
or olhcr financing in.siitulion."" 

TO I AF OF AFF MIS( FFFANFOl S PROMSK'N 
(ON rRA( I S: 
GRAND TOTAL ()F A L L CO.NTRACTS: 821 

This number includes tour contracts tliat permit the ( usiomt-r to assign its inierest in specified 
circumstances 

l his number includes one coniract that permils the Customer to assien its interest in specified 
circumstances 

I his number mcludes three contracts that permil the Customer lo assitm its interest in specified 
circumstances 
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Ofnc* of the Secretary 

MAY 12 1998 

NEW ORLEANS TRAIN CAR LEAKAGE FIRE LITIGATION 
PLAINTIFF MANAGEMENT COMMITTEE 
3748 North Causeway Blvd . Suite 301 
Mctainc, lx>uisiana 70(K)2 
t5()4) «38-«383 . -

Partof 
Public Record 

MAY ̂  . 1998 

SUP.FACE 
May 4, 1998 

DAVID P BAINS 
WSEPHM BHUNO 
HARRY F CANTRELL 
FRANK) D'AMKt). IR 
CAL VTNC FAYARD. )R 
JACK W HARANO 
C JOSEPH MURRAY 
DAVID W ROBISON 
H EDWARD SHFRMAN 
THOMAS L SMrTH 
VBRNON THOMAS 
DA.^LEEN JACOBS 
T A J.EN L'SRY 
UTNDELL OAimtlER 

Mr. Vemon Williams, Secretary 
Surface Transportation Board 
1925 K .St.. N.W 
Washington, D C 20423 

Re: Before the Surface Transportation Board 
Washington, D C 
CSX Corporation and CSX Transportation, Inc 
Norfolk Southern Corporation and Norfolk 
Southern Railway Company - control and 
Operating Leases/Agreements-Conrail, Inc 
and Consolidated Rail Corporation 
Finance Docket No 33388, DOT 3 

Dear Mr Williams 

Off** 

HENRY T D.ART 
LIAISON COUNSEL 

10 Md' 

a3«31N3 ^ 

Enclosed plea.se tind our check in the amount of $150 00 which was inadvertently omitted 
in our April 24"" letter, a copy of which is enclosed, wherein we were filing our Motion For 
Reconsideration of Ihe Stirface Transponation Board's Order Denying PlaintifT Richard 
and Judith Bell and George Rigamer's Motion To Become Partv of Record, in refv'rence to 
the above captioned matter 

Thank you for your courtesy and consideration in this matter. 

With regards, I am 

Yours very truly, 
PLAINJIFF MANAGEMENT COMMITTEE 

HTD,l3jt 
end 
cc All counsel of record 

Plaintiffs Manauenient Committee 

HENlt\' T D.AfjT, Liaison Counsel 



NEW ORLEANS TRAIN CAR LEAK.'^GE FIRE LITIGATION 
PLAINTIFF MANAGEMENT COMMITTEE 
3748 North Causcwav Blvd , Suite 301 
Mctairic, Louisiana ''0(X)2 
(504) 838-8383 

DAVID P BAINS 
lOSEFHM BRUNO 
HARRY F CANTRELL 
FRANK I D'AMICO, JR. 
CALVING FAYARD,JR. 
JACK W HARANO 
C JOSEPH MURRAY 
DAVID W ROBISON 
H EDWARD SHERMAN 
THOMAS L S M m 
VERNON-rHOMAS 
DARLEEN JACOBS 
T ALLEN USRY 
WENDELL GAUTHIER 

HENRY T DART 
UAJSON COUNSEL 

Nir Vemon Williams, Secretary 
Surface Transportation Board 
1925 K St.. N W 
Washington, D C 20423 

April 24, 1998 

Re; Before the Surface Transponation Board 
Washington, D C 
CSX Corporation and CSX Transportation, lnc 
Norfolk Southern Corporation and Norfolk 
Southem Railway Company - control and 
Operating Leases/Agreements-Conrail, Inc 
and Consolidated Rail Corporation 
Finance Docket No 33388, DOT 3 

Dear Mr Williams 

Enclosed herewith for filing, please find the original and 26 copies of our Motion For 
Reconsideration of the Surface Transportation Board's Order Denying PlaintifT Richard 
and Judith Bell and George Rigamer's Motion To Become Party of Record, in reference to 
the above captioned matter 

Please return a date stamped and conformed copy of the Motion to me in the enclosed 
self-address and postage paid envelope. 

With regards, I am 

Yours very truly, 
PLAINTIFF MANAGEMENT COMMFTTEE 

HENRY 
HTD/bjt 
end 
cc: All counsel of record 

Plaintiffs Man?iiement Committee 

T DMCT, 

u 
Liaison Coun.sel 



A? 
NEW ORLEANS TRAIN CAR LEAKAGE FIRE LITIGATION 
PLAINTIFF MANAGEMENT COMMITTEE 
7̂48 Nonh Causeway Blvd.. Suite 301 

Mctairic, Louisiana 70002 
(5(14) 8̂ X-«383 '̂ 

^ „ ENTERED 
Off ice of the Secretary 

1996 \ 
Part ot 

Publk; Recq*f̂ ril 24, 1998 
Mr Vernon William.s, Secretary 
Surface Tran.sportation Board 
1925 K St , N W 
Washington. D C 20423 

Re: Before the Surface Transportation Board 
Washington, D C 
CSX Corporation and CS.X Tran.sportation, lnc 
Noriolk Southein Corporation and Norfolk 
Southern Railway Company - control and 
Operating Leases/Aerecincnts-Conraii. Inc 
and Consolidated Rail Corporation 
l inance Docket No, 33388, DOT 3 

SIB 

DA\-IDP BAINS 
JOSEPH M BRCNO 
HARRY F CA.NTRELL 
UIANK J D AMICO, JR 
TAL VINC FAVARD, JR 
JACk *• HARANG 
C JOSEPH MIJ-RRAY 

DAVID W ROBISON 
n EDWARD SHERM.VN 

ItKJMASL SMrTH 
VIRNON -rHOMAS 
DARLEEN JACOBS 
T ALLEN L'SRY 
WENDELL GAUTHIER 

HENRYT DART 
LIAISON COC%SEL 

Dear Mr V'illiams: 

Enclosed herewith for filing, please iind the original and 26 copies of our Motion For 
Reconsideration of the Surface Transportation Board's Order Denying Plaintifl" Richard 
.uul Judith Beli and George Rignmer's Motion To Become Party of Record, in reference to 
the above captioned matter 

Please return a date stamped and conformed copy of the Motion to me in the enclosed 
self-address and postage paid envelope. 

With regards, 1 am 

FEE RECEIVED 
v . ; V' 1998 

3U?IFAC£ 
-'.'v3FOHTATiON30ARD 

HTDAijt 
encl 
cc: All counsel of rocord 

Plaintiffs Manauenient Committee 

Yours very tmly, 
PLAINTIFF MANAGE.MENT COM.MITTEE 

HENRYT DA 



^?7., ''EE RECEIVED 
' DOT-3 '^^^ ' 2 /99g^ L 

ENTERED / rimT 
Office Of the Secretar, SU;?FACE f '^^^ElVfO 

MAV 12 1998 Sf T'^''^^:':- ^"^r""'^^^^ 
lojQ Surface I ransportation Board ^ VA^i z^t-. 

Part ot W ashington, D. C. f 3 
ReconJ 

CSX Corporation and CS.X Tran.sportation, lnc ) 
Norfolk Southern Corpo.ation and Norfolk ) 
Southern Railway Company - Control and ) Finance Docket No. 33388 
Operating Leases/Agreements - Conrail, Inc ) 
and Consolidated Rail Corporation ) 

MOTION FOR RECONSIDERATION 
OF TIIE SIIRFACE TRANSPORI ATION BOARD S ORDER 

DENYING PLAINTIFFS RICHARD AND JCDITH BELL AND GEORGE RIGAMER S 
MOTION TO BECO.ME PARTY OF RECORD 

On April 15, 1998, this lioard issued an order denying Piaintitfs' Motion to Become Party 
of Record, thereby denying Plaintiffs the opportunity to testify at the June 6"* hearing regarding 
the proposed merger of CSX and Norfolk with Conrail The Board found that movants "have 
made no showing why they could not have appeared prior to the October 21, 1997 deadline to 
testify and regarding plaintiffs' concerns about CS.X's safety practices " Further, the Board found 
that movants "have not offered any evidence, other than bare allegations, of CSX's safety 
practices or policies ", and that "this action w ill not significantly affect the quality of the human 
environment or the conserv ation of energy resources ' 

The Plaintiffs wish to clarify several statements made to the Board by CSX in its 
Opposition that have led to erroneous conclusions by the Board First, CS.X represented to the 
Board that the "judgment ofthe trial court" was vacated and set aside, and the Board interpreted 
this statement to mean "movant's Jury verdict was vacated and set aside." CSX inaccurately slates 
their position vis-a-vis their liability as a result of this litigation 

I . The jury verdict of S2,500,000.000 against CSX remains intact. Only the Final 
Judgment on the Jury \ erdict. an Order signed by the trial judge, was vacated. Louisiana 
C ode of Civil Procedure requires the trial judge to execute such an order to begin post-
trial motion practice. \ aeating the formal order has no effect whatsoever on the S2.5 
billion liabilitv that is being carried bv CS.X. 



As pointed out in the Opposition, the jury verdict was rendered on September 9, 1997 
against CSX Shortly thereafter, the judge signed a Final Judgment on the Jury Verdict While 
post-trial motions were filed, the defendants also filed an emergency writ to the Louisiana 
Supreme Court arguing that the Louisiana Code of Civil Procedure forbids a trial court from 
signing a Final Judgment on the 'ssue of damages when all issues of liability for all the plaintiffs 
had not yet been determined 

The Supreme Court found that since specific causation for only 20 plaintiffs had been 
determined in the first trial and that claims of the remaining 8000 or so plaintiffs were yet to be 
heard, all liability issues had not been determined Therefore, the Court vacated the Final 
Judg.neiit and remanded the case to the trial court to continue the proceeding according to a plan 
not inconsistent with the Court's decision However, as all parties agree on this critical point, the 
jury verdict is intact and will remain intact until it becomes subject to review by the trial court and 
then predictably the appeal court It is only on a post-trial ruling by the trial court or on a ruling 
by the court of appeal that the jury verdict may be adjusted, though not necessarily so Post-trial 
motion practice can begin only after the trial court signs a Final Judgment on the Jury Verdict. 

2. Plaintiffs coi.ld not have testified before the deadline of October 21, 1997. The trial 
verdict was not a certainty unlil October i l . 1997. 

CSX has not clearly stated the situation regarding plaintiffs testimony before the Octo'oer 
21 deadline In the CSX litigation, the jur>' returned the verdict on September 9. 1997 after 
several months of trial Shortly thereafter the court signed its Judgment on the Jury Verdict, on 
which the writ to the Louisiana Supreme Court, discussed above, was immediately taken It was 
not until October .^1, 1997, that the Louisiana Supreme Court issued its mling leaving intact the 
jury- verdict and only vacating the trial court's Judgment 

PlaintitVs did not appear prior to October 21, 1997 because of the uncertainty of the status 
ofthe case While it is true that several additional months passed before plaintiffs submitted the 
request to the Board, we had no Notice of these deadlines -Again, because the Board is the arm 
ofthe .'ederai Government responsible for determining the etfect of this merger on the quality of 
human environment, plaintitTs submit that CS.X had a duty to advise the Board, fijUy and 
accurately, ofthe company emplovees' and management's wanton and reckless acts and failure to 
act regarding CSX's safety practices that formed the basis for this enormous punitive verdict 
CSX apologized at the end of the trial to the jury and to the community for its lack of safe 
operating practices, but these stateinents have proven only to be self-serving and insincere Not 
one promise has been carried out, nol one reparation made 

Movers urge the Board to reconsider its Order of April 15, 1998 denying their Motion to 
Become a Partv of Record Movers submit that their testimony presents a rare opportunity for 
the Board to gain first-hand knowledge regarding the impact on the human environment of the 



expansion of a company such as CSX at this critical, decision-making time We offer to the 
fioard the entire tnai transcript of testimony regarding the reckless safety procedures of CSX that 
led the jury - as allowed by law - to punish the company so severely We will also testify that 
CSX had no t;mergency warning system or procedures in place to protect the community in 
emergencies such as the butadiene explosion, even though the rail yard is located adjacent to a 
resident area ir New Orieans, that CSX gave no information to the residents that a carcinogen had 
permeated neighborhood and sewer system, permeated the streets, sidewalks, atmosphere and 
eventually exploded and burned for 36 hours, that CSX abandoned any clean-up efforts, leaving 
burned residue coaling the area like a fine powder, and made no effort to advise to the residents 
regarding safety precautions for the adults and children to follow 

Conclusion 

For these reasons. Plaintiffs Move this Board to Reconsider its Order of April 15, 1998, 
denying Plaintiifs Motion to Become a Party 

Respectfijlly submitted. 
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