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Honorable Vemon A Williams 
Secretarv' 
Surtace Transportatim Board 
1925 K Street, N AV , '^i.im 700 
vVashington, D C 20423-0001 

Re: Finance Docket No. 33388. C SX C orporation and ( SX Transportaiion. Inc., 
Norfolk Southern Corporation and Norfolk Southern Railway Conipiiny -
Confrol and Operating Leases/Agreements - Co.irail Inc. and ( onsolidated 
Rail Corporation - Transfer of Railroad Line by Norfolk Southern Railway 
Company to CSX Transportation. Inc. 

Dear Secretar>- Williams 

Nevv Jersev Department of Transportation New Jersey Transit Corporation ( A JDOT/NJT("') hav e 
enlered into a letter agreement vvith .Applicants CS.X and NS to address certain concerns of 
NJDOT/NJTC regarding the impact ofthe transactions contemplated by thc .Application The letter 
agreemenl vvas filed vvith the Board on .April 20. 1998 

Based upon the letter agreemenl, NJDOT'NJTC hereby withdraw their Request For Conditions, as 
set forth in NJT-8, and will support the transactions contemplated by the .Application 

Please contact me ifyou have any questions or commenis regarding thc foregoing 

RespectfulK submitted. 

'TS 
Kevin M Sheys * 
.•Xttorncv for New Jersev Department of 
Transportation New Jersey I ran-sit Corporation 

cc .Ml Parties of Record 

• WDC 22093 vOI 4 15/98 



CERTIFICATE OF SERVICE 

I hereby certify that on this 29th day of .April, 1998, a copy ofthe foregoing was served by 

first class mail, postage prepaid, upon the entities listed in 49 C F R fi; 1105 7(b), Administrative 

Law Judge Jacob Leventhal and all Parties of Record on the Service List 

• WDC 22094 v01 415/98 
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BEFORK THE 
SURFACE TRANSPORTATION BOARD k 

' _ _ _ _ _ _ _ _ 
= _ _ _ _ _ — ^ 

FINANCE DOCKET NO. 3,\̂ 88 iv> ,̂̂ ^ 

CSX CORPORATION AND CSX TRANSPORTATION. INC. 
NORFOLK .SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

—CONTROL AND OPERATING LEASES/AGREEMENTS— 
CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION 

PETITION TO INTERVENE AND COMMENTS 
OF 

CYPRUS AMAX COAL SALES CORPORATION 

Cyprus Amax Coal Sales Coiporation ("'Cyprus .-Xniax"), pursuant to 49 

C.F.R. 11 17.1 and Part 1180. hereby petitioti:; for leave to inter\ene in the above-

caplioned proceeding before the Surt'ace Transportation Board C'STB"), and to file 

as part of the record of this proceeding these Coniments and the altached Verified 

Sialenienl of Richard J. Elston. Cyprus Aniax makes this pelilion lo bring to the 

atlenlion of the STB a serious unresolved silualion concerning the plans of CSXT 

Transporiaiion. Inc. ("CSXT") and Noifoik Southern Railvvay Company ("NSR") 

lo obiain control oL and lo divide the properlies of. Conrail. Inc. ("Conrail"). 

Specifically, Cyprus Amax here addresses the faMure of CSXT and NSR t ) agree 

fully upon open and equal ternis for the operalion of unil coal trains over the 

lacililies ofthe former Monongahela Railway Conipany ("MGA"). now owned bv 

Conrail. such tha CSXT can and will be a fully equal compelilor to NSR for 

serv ice lo coal mines captive to the MGA facilities.' 

' ,A detailed Petition conccrninj: those same issues vvas filed on April 9, 1998, by CONSOL 
Inc., thc owner oi substantial coai iiiinini: properties that arc captive to the MGA lacilities. 
Cyprus .Amax fully supports thc CO.NSOL Petition and thc relief requested therein. Cyprus 



Identitv and Inieresi of Cyprus Amax 

Cyprus Amax Coal Sales Corporation is a wholly owned subsidiary of 

Cyprus Amax Coal Conipany which, in luin. is a wholly ovvned subsidiary of 

Cyprus .Amax Minerals Corporation. Cyprus Amax produces and sells 

approximaiely 8.̂  million ton/year of coal from mines localed in Pennsylvania. 

Wyoming. I'tah. Colorado, and Australia. Cyprus Amax Coal Sales Corporation 

provides sales and logistical support ser\ ices to indiv idual coal mines cnvned by 

Cyprus Amax Coal Company. 

One such coal mine is the Emerald Mine in southwestern Pennsylvania, 

vvhich produces approximately 5.5 million tons/year of coal sold lo various 

customers in the eastern Uniied Slales. All of the coal produced by the Emerald 

Mine is ttansported over the MGA facilities. Cyprus Amax plans construction of 

ancnher mine in the v icinity of the Emerald Mine vvhich, vvhen it becomes 

operational in the future, is expecied to produce approximately 5 million tons/year 

additional coal. Like the Emerald Mine, this production will have to transported 

over the facilities of the MGA. 

Under the plans submitled by CSXT and NSR to the STB for the division 

and operation of Ct>nrail properties, the .MGA facilities are lo be ow ned and 

operated bv NSR subject to agreements vvhich vvill give CSXT equal righis and 

access to all presenl and lulure mines served by the MGA facilities. Cyprus Amax 

has a strong interest in assuring that there is real competition between CSXT and 

NSR. and that .NSR's ovvnership and status as operator of the MGA facilities does 

not create a ciMidition in which competition is more ephemeral lhan real. 

Amax is ;nvaic lhat in Decision No. 77. served April 24, IWH. thc STB rc|cctcd C"()NS()L"s 
petition on procetlural grounds. Cyprus Amax independently presenis these issues for the 
consideration o! thc S I'M. hut also requests that thc S I B modify Decision No. 77 and consider 
thc issics presented hv CONSOL on lhe mcnls along with cunsideraliun on the nienls of ihe 
issues presented in Cyprus Amax's petiiion. 
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Petition for Leave To Intervene and To File Comments 

Cyprus Amax did not intervene in this proceeding al ils earlier stages 

because Cyprus Amax had been assured that CSXT and NSR would create 

arrangements thai would guarantee equal access for CSXT lo mines served by the 

MGA facilities to be owned and operaied by NSR. Unfortunately, such 

arrangements have nol materiali/.ed. creating a substantial risk thai NSR vvill 

exercise aulhorily over the MGA facilities in a vvay lhal vvill disadvantage CSXT 

and impair, raiher lhan promote, competition. 

Cyprus Amax's decision to take CSXT and NSR al their word, and nol lo 

burden the STB vvith filings that appeared unnecessary, should nol serve as a 

reason lo penalize Cyprus Amax now lhal it appears lhal earlier promises are not 

being kept. Cyprus .Amax is aware lhat these issues recently vvere raised in detail 

by anoiher coal mine operator on the MGA facilities. CONSOL Inc.. and thai in 

Decision No. 77. served April 24. 1998. the STB denied CONSOL's petition lo 

intervene.- Cvprus Amax requesls that ils pelition to intervene be granled, and lhat 

the STB consider this important competition issue on its merits rather than dismiss 

the issue on procedural grounds. ' 

One reason for rejection of CONSOL"s pelition appears to be the fear that 

the "CONSOL's proposed ctindititiiis would impose an artificial and unnecessary 

- Along with its petition lo intervene. CONSOL filed comments seekinii reiicf in the form 
of cond-lions ii" the CSX T and NSR do nol volunlanlv fultill ihcir promises of providing equal 
compelitive access by both carriers to mines captive to the .\l(iA facilities. In Decision No. 77, 
thc S I B also leicctod CONS()L"s comments. 

^ fo the cxicnl necessary. Cyprus requests waiver uf 49 C.F.R. ij I IX0.4id> lo permit 
CAprus .Amax's comments to be filed. Cyprus noics that its intervention complies with the 
requirements of 49 CM- R. v; I 1 12.4. Specitically, acceptance oi' these comments vvill not unduly 
disrupt the schedule in this case nor unduly broaden thc issues to be decided bv thc STB. In 
addition. Cvprus .Amax's inleiest, position, and requesl for telief are fully sel out in this pelilion 
lo intervene and coiiinicnts. 



deadline for arriving at an in plenietiling operating agreement."̂  This is a false 

concern. CONSOL sought prophylactic protective conditions that would govern 

the operating arrangements vvhen lhey are eventually worked out belween CSXT 

and NSR; CONSOL. did not. as Decision No. 77 implies, requesl a condiiion that 

would require that the agreemenl be reached by a date ceriain. The problem arises 

because CSXT and NSR have nol reached a limely agreenient lhat assures equal 

access; the failure of the railroads lo act in a timely fashion should not give rise lo 

dismissal of CONSOL's petiiion-or this Cyprus Amax petition-on the false claim 

lhat CONSOL is seeking, as a condiiion from the STB. to create a deadline for the 

railroads to act.'' 

Cyprus Amax also notes that il is in a different posilioi: lhat CONSOL in at 

least one respect. The STB noted in Decision No. 77 lhal CONSOL's one-half 

parent, E.l. DuPonl de Nemours and Conipany. Inc. ("DuPonl"). is a participant in 

these proceedings and, according to the STB. has "addressed the inleresls of 

CONSOL in (ils| submissions." No Cyprus Amax affiliate has participated in this 

proceeding lo address Cyprus Amax's intere.sts. 

Finally. Cyprus Amax notes the STB's statemenl lhal NSR's and CSXT's 

application will be "assessed in lighl of representations made in the application, 

including the stated intention lo afford equal access lo all facilities in the 

Monongahela area."'̂  To do so. the STB should consider the views of Cyprus 

•* Decision No. 77. page 2. 

5 CONSOL did inenlion the date of .Vlay 15. 199X, but only to say that if the railroads had 
not voluntarily tulfillcil their promises lo shippers by reaching a mutually satisfactory agreement 
for equal access by that dale, the STB vvould need to act to protect the shippers' interests. This 
date, however, was never presented as a date by vvhich the railroads would bc nujitiral to act. 
Similarly, C\vprus .Amax is not requesting that CSXT or NSR act by any specific date hut. rather, 
Cyjirus .Amax is seeking direction fn)ni the STB that the arrangements eventuallv settled upon 
achieve real equality in service for CSXT as the non-operator and non-dispalching railroad on the 
.VKi.A tacilities. 

* Dccision No. 77. page 2. 
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Arnax on problenis that have arisen in affording the promised equal access. It is 

far easier for the STB to avoid a competitive problem at this stage of the 

proceeding by taking careful pro-competitive action, than lo ci>rrect a mistake of 

omission after the CSXT/NSR application has been acted upon. To that end, 

Cyprus Amax requests that this petition for leave to intervene be granted, and lhat 

the STB accepi and acl upon the following Cyprus Amax comments: 

The STB Musi Enforce Equal Access 
bv CSXT and NSR over the MGA Facilities 

In statements filed wilh the STB. both CSXT and NSR presented operating 

plans in which they stated that there vvould be ajoini use agreement for the MG.A 

facilities ihal "will provide CSXT equal, perpetual aeeess lo all current and future 

facilities Ic ated or accessed from the former Monongahela Railway."' The 

intended equality ofthis arrangement was explained by James W. McClellan, Vice 

President-Strategiv Planning for NSR. as follovvs: "under NS operalion vv ith full 

CSX access via tnickage rights, hoth w ill serve all eusf<mers diret tlv, in a position 

of equality."-' 

In Volume 8C of the Application. NSR and CSXT filed the Monongahela 

Usage Agreement. This Agreement sels oul certain terms necessary for NSR and 

CSXT to share various costs and lo eslablish a framework witnin which the two 

railroads can work out specific delails for equal operaiions. The Agreenient 

repeatedly slates that access is lo be equal for bolh railroads, despite the NSR 

ownership and operalion ofthe MGA facilities.'^ 

CSXT Operating Plan, Application Vol. ?>A. page 255; NSR Operaling Plan, Application 
Vol. ,^B. page 229 (emphasis addedi. 

^ Application Vol. 1. page 514 (emphasis added). 

.Si c. Application \'ol. KC. page 715 et sea.: "CSX l ' shall have equal access" (pages 
715 & 723); ''fairness and equality of treatment" (page 723); "procedures . . . shall be fair and 
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Cyprus Amax has learned, however, lhal major disagreements have arisen 

between CSXT and NSR over crilical aspects of implementing the promised equal 

access. These are that (1) NSR inlends lo hire all Conrail MGA crews, raiher lhan 

sharing the hiring ofthe crilical MGA crews equally with CSXT; (2) NSR will not 

provide CSXT a tie-in to NSR's computer for dispatching Irains over the MGA 

facilities; (3) NSR vvill nol include CSXT in the important discussions for 

coordinating tn.in scheduling; and (4) NSR is unwilling lo engage in swapping cars 

vvhen coal qualily specificalions are such lhat coal should be shipped to an alternate 

custonier raiher than the iniended customer. 

The.se are implementation issues lhal vvill. if not addressed in advance, 

severely undermine the promise that CSXT vvill be an equal competitor lo NSR 

over the MGA facilities. Certainly this is the case for the firsl three problems lhal 

have arisen; in each case. CSXT stands to be severely al a disadvantage lo NSR in 

transporting Cyprus Amax's coal because NSR will have the superior personnel 

and information that vvill enable NSR tt) t)ffer performance that CSX vvill be unable 

to match. 

1. Crew hiring. Crews must be trained and autht)ri/.ed lo tiperate over 

the MGA facilities, particularly given the single-track nalure tif iiitisi t)f the rt)ule 

and the high degree tvf ulili/ation. If CSXT must furnish new crews to this service, 

it will face a long delay in iraining and tibtaining authtiri/alion from NSR to 

tiperate ils irains. To remedy this impediment ui competition. CSXT should be 

permitted tti hire half tif the existing Ctmrail MC.A crews. 

2. Computer lie-in for dispalch. .Absent a direci lie-in lo NSR's 

computer, CSXT will be al NSR's mercy in planning mtnement of its trains tner 

impartial" (page 724); "operation and equal access to the mines" (p. 725); "equal local 
leprcscnlalion from NSR and CSXl" (page 72fil; "impartial access" (page 726); "praclices and 
orders must be impartially administered as between NSR and CSXT" (page 727); "operated 
without preiudice or partialitv to either partv" (page 72.S); "given the rights of equal access lo the 
Monongahela" (page 733). 
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the MGA facilities. Superior service would be rendered by NSR merely by virtue 

of its preferential access to dispatch data. This would certainly undermine the 

equality of operational terms between the two railroads, and can be avoided w ith a 

tie-in by CSXT to NSR's dispalch computer operalitms solely for the purpose of 

dispatching over the MG.A facilities. 

3. Discussit̂ ns in scheduling. Similar to the dispalch function, it is 

critical lhal CSXT be on an equal footing in ctiordinating the scheduling of trains 

over the MGA tacilities. As mine operations shift, customer requiremenis change, 

or operaling condilions change, each railrtiad should have an equal opporiunity lo 

schedule its trains to and from mines. Wilhoul direction tm this issue. NSR w ill 

again have preferential access to inftirmation. perniitting it to offer superior service 

to that tif CSXT. 

4. Car swapping. It is helpful lo mine operaiors tti be ab';' to shift trains 

from one cusltiiiier to anoiher if the qualily of the coal loaded does nol meet the 

requiremenis of the intended firsl customer. NSR has indicaled lh;il it is ntil 

vvilling to do so, which would make this aspect of service unequal between CSXT 

and NSR. 

Preventive Action Is Superior to Afler-lhe-Facl Disputes 

The STB can act simply and effectively to avoid prtiblems on the MGA 

facilities. Given the specific impediments to achieving the promised equal access, 

the STB musl slep in and require lhal NSR and CSXT share Conrail crew hiring, 

share computer dispalch informatitm. and share equally in scheduling irains. These 

steps would perniit CSXT to be a viable alternative to NSR for transportaiion of 

ctial tner the MGA facilities. Absent actio i assuring that CSXT will tibtain equal 

crews, dispatch lie-in, and scheduling opp irtunities. by default NSR will be able to 

offer superior service lo CSXT after the divr itin of Conrail facilities lakes place. 
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Cyprus Amax h;'s had some experience with post-merger implemenlalion tif 

service by carriers in antither context. Cyprus .Amax exptirts ctial frtim a mine in 

Utah Ul exptiri markeis thmugh lerminals in Long Beach and Ltis Angeles. Union 

Pacific Railrtiad Ctimpany ("UP") and Souihern Pacific Transporiation Ctmipany 

("SP") competed for this business with the result that Cyprus tibtained favorable 

lernis of service from SP. Once the STB approved the nierger of SP into UP 

("UP/SP"). Cyprus found that the UP/SP vvas unwilling lo hontir the favtirable 

ternis of service after the expiration of Cyprus Amax's contract with SP. As a 

condititm of the UP/SP nierger. Burlington Northern Santa Fe Railway Company 

("BNSF") vvas granled trackage rights over tracks previously owned by SP, but 

Cyprus also fouiid that BNSF was unwilling or unable lo replicate the favorable 

terms that SP had previously prtivided lo Cv prus Amax. 

Cvprus Amax has brought to the STB's atiention in Finance Dticket No. 

32760 (Sub-No. 21) and in tnher pending dtickets the fact thai the UP/SP merger 

tirder did ntn produce competititm comparable tti lhal vv hich Cv prus Amax enjov ed 

prior lo the ctmibinalioi; of UP and SP. altmg vv ith requests ftir additional ptisl-

merger relief lhal would increase ctmipetilitm tor Cyprus Amax" exptirl business. 

To dale, the STB has not granled any relief lo Cyprus Amax. 

An important conclusitin can readily be drawn from Cyprus Amax's 

experience in the UP/SP proceedings; to ensure that shippers have real competitive 

choices ftillowing any merger or conibinatitm of railrtiad facilities, it is critical that 

adequate ctindititms be adopted at the outset because, as a practical matter, once an 

order is entered and the ctmibination has taken place, the ihreshtild ftir tibtaining 

relief becomes significantly higher. 

Applying this lesson tti the present case calls tor careful scrutiny tif the 

failure tif CSXT and NSR tti prtiduce lheir promised agreement giving CSXT fully 

equal access iti shippers captive tti the MGA tacilities. There can be no doubt that 



the principal of equality has been agreed to; indeed, the Mtmongahela Usage 

Agreement referred to earlier is replete with references to the equal treatment 

which NSR has promised in the abstract, but has failed to reduce to specifics. It is 

thc latter step-pinning down the crucial delails that spell the difference between 

equality in name only and operating equality in delivering service to shippers over 

NSR s facilities-that cannot be left to NSR's sole discretion. 

Cyprus Amax notes that the Monongahela Usage Agreement provides that if 

CSXT is "dissatisfied with the fairness and equality of treatment of CSXT's 

movements by NSR's Monongahelc dispatchers." CSXT can "requesl a change of 

contrtil tif Mtmongahela dispatching to CSXT." If NSR refuses the change in 

control, the parties musl submii the dispute lo binding arbitr;ii.on. Following any 

change in dispalch control, the non-dispalching party can request antither change in 

contrtil afler a year's experience.'" This underscores the importance of neuiral and 

equal dispatching. From the shippers' perspective, htiwever. it vvould be far 

superior for CSXT and NSR iti reach agreement now. or for the STB Ui impose 

.strict condilions on CSXT and NSR. that wtiuld result in fair and equal dispatch 

and. therefore, permit bolh carriers to offer service of equal quality from the tiuisel. 

It wtiuld be unnecessarily disruptive to the shippers to have CSXT and NSR 

litigating over dispatching conlrol while one carrier is in an inf'^ritir compelitive 

position. 

Ctmclusion 

The STB has indicated lhat it intends iti acl on CSXT's and NSR's 

application "in light of representations made in the application, including the staled 

intention to afford equal access to all faciliiies in the Monongahela area."" 

10 Application Vol. 8C. pages 723-24, 

•' Decision No, 77, page 2. 
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General statements that CSXT should have equal access, however, will be 

insufficient to accomplish that goal, as the failure of CSXT and NSR to work out 

equal terms despite the guidance of the Monongahela Usage Agreement shows. To 

resolve this issue al the lime of aciion tm the CSXT/NSR plan, the STB should 

granl Cyprus Amax's pelition to intervene and accepi and acl upon Cyprus Amax's 

comments. By crdering specific relief with respect to equal crew hiring, dispatch 

tie-in. equal scheduling rights, and car swapping arrangements, the STB can avoid 

the situation in which competition promised in the abstract becomes ntm-

compe'ition in reality. 

WHEREFORE. Cyprus Amax requesls that ils pelilion for leave lo intervene 

be granted and that the STB consider the coniments filed herein. Cyprus Amax 

further requests that the STB require that CSXT and NSR implement truly equal 

service conditions for btith carriers through equal crew hiring, CSXT computer 

access to NSR dispalch for the MGA facilities, equal scheduling discussions, and 

common agreement to swap cars w hen indicaled by ctial qualily ctmdilions. 

Mtirris Vv'. Kegley. Esq. 
General Attorney 
Cyprus Amax Minerals Company 
9l'()() East .Mineral Circle 
Englewtiod, Colorado 80112 

April 28, 1998 

Respectfully submitled, 

By 
Nichfilas J. DiMichael, Esq 
Ted P. Gerarden. Esq. 
Donelan, Cleary, Wtiod & Maser, P.C. 
1100 New York Ave.. N.W.. Suile 750 
Washingttin. D.C. 20005 
(202)371-9500 

Attorne\s for Cyprus Amax Coal 
Sales Corporation 



BEFORE THE 
S U R F A C E TRANSPORTATION BOARD 

Finance Docket No. 33388 

CSX CORPORATION ANO CSX TRANSPORTATION. INC/NORFOLK SOUTHERN CORPORATION 
AND NORFOLK SOUTHERN RAILWAY COMPANY 

-- CONTROL AND OPERATING LEASES/AGREEMENTS -
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

VERIFIED STATEMENT 
OF 

RICHARD J . ELSTON 

My name is Richard J . Elston, I am over the age of 21 years. I am employed as the 

Vice President - Logistics for Cyprus Amax Coal Sales Corporat ion, a whol ly owned 

subsidiary of Cyprus Amax Coal Company wh ich , in tu rn , is a whol ly owned subsidiary of 

Cyprus Amax Minerals Corporation ("Cyprus A m a x " ) . Cyprus Amax 's of f ices are located 

at 9 1 0 0 East Mineral Circle, Englewood, Colorado 801 1 2, 

Cyprus Amax Minerals Company is a 'eading copper and coal producer, the wor ld 's 

largest producer of molybdenum and litl^.ium, and holds a significant position in gold. 

Cyprus Amax Coal Company is a leading producer of coal w i th t w o underground mines in 

Pennsylvania, as wetl as mines in Wyoming , Colorado, Utah, and Austral ia. Cyprus Amax 

Coal Sales Corporation coordinates sales of coal produced at Cyprus Amax 's various 

mines. Cvprus Amax produces approximately 85 million tons of coal in the United States 

annually. Of this product ion, approximately 5,5 mill ion tons are produced at Cyprus 

Amax 's Emerald Mine located on the former Monongahela Railway Company ( "MGA") now 

owned and operated by Conrail, Inc, ("Conrail"). 



In this proceeding, CSX Transportation, Inc. "CSX") and Norfolk Southern Railway 

Company ("NS") propose to divide between them operating lines of Conrail. Of particular 

interest to Cyprus Amax are the proposed arrangements for the MGA, which has been 

operated by Ccniail since 1991, Cypros Amax's Emerald Mine is dependent on 

transportation over the MGA facilities to move Cyprus Amax's coal production to market. 

As Vice President - Logistics, I am responsible for the transportation of coal 

produced at all of Cyprus Amax's mines. Part of this responsibility is to make sure that 

Cyprus Amax maintams and improves its competitive position in the market place. As a 

major coal producer in the western United States, Cyprus Amax has been negatively 

affected by a reduction m competition between carriers and the catastrophic service 

collapse of the Union Pacific Railroad Corporation ("UP") following its merger with the 

Southern P.^cific Railway Company ("SP") in 1996. Cyprus Amax has been active in 

communicating to the STB Cyprus Amax's dissatisfaction with the results of that merger, 

Cyprus Amax wants to make sure that similar mistakes or problems do not result from the 

proposed ireatment of the MGA facilities in this proceeding. 

Cyprus Amax has not previously participated in this proceeding bec-iuse Cyprus 

Amax had been assured by CSX and NS that both carriers had committed to arrangements 

in which NS and CSX each would have equal access to mines served by MGA, even 

though the plan called for NS to own and operate the MGA facilities. Properly 

implemented, such arrangements would improve competition for the transportation of the 

Emerald Mine coal. 



Cyprus Amax has reviewed the Petition of CONSOL, Inc to intervene in this 

proceeding and to bring to the STB's attention the failure of the NS and CSX to implement 

their agreement for equal service on the MGA. Cyprus Amax shares the same concerns as 

those expressed by CONSOL, Cyprus Amax has had several meetings with both CSX and 

NS since tneir announced intent to control and divide Conrail assets, Cyprus Amax, like 

CONSOL, was assured by both NS and CSX that a satisfactory operating plan would be 

put in place for the MGA. That plan has not been completed and shared with Cyprus 

Amax and. to my knowledge, will not be forthcoming before the Voting Conference 

scheduled to take place on June 8, 1998, 

Cyprus Amax is keenly interested in assuring that the NS-CSX proposal actually 

results I.-I fair and equal competition between NS and CSX to serve Cyprus Amax, In 

addition to the ongoing 5,5 million tons/year production at Emerald, Cyprus Amax 

anticipates opening a second mine m the area in the near future which is expected to 

produce approximately another 5.0 miilicn tons/year, virtually doubling Cyprus Amax's 

production dependent on transportation over the MGA facilities. 

Cyprus Amax's recent expenence in the wake of the UP/SP merger pomts to the 

need to assure at the outset that adequate competitive conditions will be preserved 

following STB action. Prior to the UP/SP merger, Cyprus Amax could select either UP o' 

the SP to transport coal from Utah to Long Beach, California, for export. In the merger, 

Burlmgton Northern Santa Fe Railway Company ("BNSF") was given certain trackage rights 

over formei SP lines. Nonetheless, Cyprus Arnax soon learned that UP/SP was unwilling to 

continue favorable shipping terms that Cyprus Amax had obtained from SP prior to the 



merger, and that BNSF was either not able or willing to replicate the favorable terms that 

Cyprus Amax lost following the UP'SP merger. 

Cyprus Amax has brought the matter of these UP SP service problems to the 

attention of the STB through various filings, and has requested relief m the form of 

additional access by the BNSF that could bring about more equal competition between 

UP/SP and BNSF for Cyprus Amax's export busmess. To date, however, the STB has 

declined to provide any post-merger relief to Cyprus Amax. 

Cyprus Amax is concerned that without appropriate STB oversight prior to the 

planned NS-CSX division 5f Conrail properties, the business of all coal shippers on the 

MGA will be adversely affected by the failure of NS and CSX to finalize a fair and workable 

equal access operating agreement. It is imperative that steps be taken before the NS-CSX 

pian is approved to enforce the principle that CSX will have fully equal access, on an 

operational basis, '.o the access that NS will have as the operator of the MGA facilities. 

Cyprus Amax believes, therefore, that it is critical that careful attention be paid to 

assuring equal terms for access by NS and CSX to the Emerald Mine, and other mines on 

the MGA facilities, before any division of Conrail facilities is granted, Cyprus Amax's 

experience in the UP/SP cases shows that the STB is reluctant to delve into details of 

operating arrangements once the broad outline o a change in control over facilities has 

been approved. 

To avoid an anti-competitive result in the order on the NS and CSX plan to divide 

the Conrail properties, the STB should provide for the following in regards to the ownership 



and operation of the MGA facilities. These protections will permit CSX to be a fully equal 

competitor to NS for the transportation of coal captive to the MGA line. 

1. Crew hiring. Crews must be trained and authorized to operate over the MGA 

facilities, particularly given the single-track nature of most of the route and the 

high degree of utilization. If CSX must furnish new crews to this service, it will 

face a long delay in training and obtaining authorization from NS to operate its 

trains. To remedy this impediment to competition, CSX should be permitted to 

hire half of the existing Conrail MGA crews, 

2. Computer tie-in for dispatch. Absent a direct tie-in to NS computer, CSX will be 

at NS' mercy in planning movement of its trains over the MGA facilities. 

Superior service would be rendered by NS merely by virtue of its preferential 

access to dispatch data. This clearly would undermine the equality of 

operational terms between the two railroads, and can be avoided with a tie-m by 

CSX to NS' dispatch computer operations solely for the purpose ot dispatching 

over the MGA facilities, 

3. Discussion in scheduling. Similar to the dispatch function, it is critical that CSX 

be on an equal footing in coordinating the scheduling of trains over the MGA 

facilities. As mine operations shifts, customer requirements change, operating 

conditions change, each railroad should have an equal opportunity to schedule 

its trains to and form mines. Without direction on this issue, NS will again have 

preferential access to information, permitting it to offer superior service to that 

of CSX, 

4. Car swapping, I* is helpful to mine operators to be able to shift trains from one 

customer to another if the quality of the coal loaded does not meet the 



requirements of the intended first customer. NS has indicated that it is not 

willing to do so, which would make th's aspect of service unequal between CSX 

and NS, 

For all the foregoing reasons, and for the reasons given in the Comments which 

accompany this Verified Statement, Cyprus Amax fully supports the Petition and 

Comments of CONSOL, Inc.; requests that the STB consider these and CONSOL's 

comments in deciding the equal access issues presented by the NS and CSX plan; and 

grant carefully drawn specific conditions upon the MGA as recommended by CONSOL and 

Cyprus Amax, 



VERIFICATION 

1, Richard J, Elston, declare under penalty of perjury that the foregoing is true and 

correct. Further, 1 certify that I am qualified and authorized to file this Verified Statement. 

Executed this 27"^ day of April, 1998. 

Richard J, Elstor 

My Commj ssion Expi res Novembej: _29^^J^9^ 

^.,.<.:^ .^C. i</^^ 
Pat Walker 



CERTIFICATE OF SERVICE 

I certify that I have this day served copies of the "Petititm to Intervene and 

Comments of Cyprus Amax Ctial Sales Corporation" upon all parties of record in 

this proceeding, by first class mai', po.stage pre-paid. 

I -̂ ^ 

Dated: April 28. 1998 
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ISRI.I3 

DONELAN, CLEARY, WOOD & MASER, P.C. 

OFFICE (2021 371-9500 

ATTORNEYS AND COUNSELORS AT LAW 
SUITE 750 

1 100 NEA YORK AVENUF. N W. 
WASHINGTON.DC 20005 3934 TELECOPIER (202)371-0900 

v.. ' n j T / 

April : i , IWS 

\ 'ia Hand Delivery 
Honorable Vernon ,\. \ \ illiams 
Office of the Secretar\ 
Surface Transponalion Btiard 
192.'i K Street, N.W. 
Washington, D C. 2042.V()()()i 

Re: S fB i'inanco Docket N \ .vv'^SS. CS.V Curporation. ct ai. Scrlnlk Southern 
Corporation, et al.—C onlrol,Xnd (hwratiii^ Leases •X'.^rc cine nts—('onrail 
lnc . cl al. 

Dear Secretary W illiaiiis: 

On Ocioher 21, l ')^r. the Institute ot Ser.ip Ree>elinL; liKhiNines. Ine. i ISRI") 
filed Commeiiis and Recjuests lor Conditions (LSRI (n in the ab(>\e reiereneed 
proceeding. l.',R\ sought the lollouins: Iise general eategories ot eonditions: 
( 1 ) linpleiiientalion ("onditions; (21 ("oiitiiuiiiii: Oxersight ("oiulitiniis; { } ) Posl-
linpleinentation Condilions; (4) iiroad based C"ondilions; .iiid i i ISRI .Member 
Conditions. 

Se\eral ot ISRI s eonditions eloseh pai.illel eoiulitioiis th.it IKKI been re(.|iiested h\ 
Thc National Industrial I ransportation League i the l.e.igue ). l he Le.igue suhsei|uentl> 
entered into a [Kirtial selllemeni agteement \̂ 'nh the .\p[ilieants. In Mareh. ISRI's Bo.ird 
ol Directors voted to sign on'o the settlement agreemenl heiween .\|iplieaiiis aiul the 
l-cague. .As a result, ISRI hereh\ uithdraus its requests tor eonditions in Categories 1, 2, 
and 4. as identified aho\e. ISRI eoiuiiuies to seek the eonditions lecpiestetl in Ca!e'j:ories 
} and 5. 

.•\n original [•>lus 2.'̂  copies of this doeiiment h.ue heen tiled uith the Bo.ird ami all 
parties ot reeord in this proeeedlng ha\e heen ser\ed. Riease eontaet the undersigned 
uithaiiN questions, ENTERED 

Office of the Secretary 

APR 21 1998 
Part of 

Public Recora 

Res^ecHull) su hn111ted. 

.lohn K. Maser III 

.letire\ (). Moreno 
•\//"///('\.v tor InsiitKte of Scrap 

/\'('( V(7///'s' hulustrics. Inc 
cc: .All I'.u'ies ot Record 
.v î()/()70 
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B E F O R E T H E 

'SURFACE T R A N S P O R T A T I O N BOARD 

Finance Docket No. 33388 

RETR-IO 

CSX CORPORATION AND CSX TRANSPORTATION, INC. 
NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY 

— CONTROL AND OPERATING LEASES/AGREEMENTS — 
CONRAIL, INC. AND CONSOLIDATED RAIL CORPORATION 

MOTION OF 
PAUL J . ENGELHART, WILLIAM J . FITZPATRICK, 

H. C. KOHOUT, THOMAS F. MEEHAN, JR., 
LAWRENCE CIRILLO, CHARLES D. NESTER, 
JACQUELINE A. MACE, DONALD E. KRAFT 

AND ROBERT E. GRAHAM, FORMER EMPLOYEES OF 
CONSOLIDATED RAIL CORPORATION ("RETIREES") 

FOR LEAVE TO FILE LATE 
NOTICE TO PARTICIPATE IN THE ORAL ARGUMENT 

HARRY C. BARBIN, ESQUIRE, a t t o r n e y f o r the Former Employees of 

Consolidated R a i l Corporation ("Retirees"), hereby mo/es the 

Surface T r a n s p o r t a t i o n Board f o r permission t o serve l a t e h i s 

request t o p a r t i c i p a t e i n the Oral Argument t o be held on June 4, 

1998, and i n support a s s e r t as f o l l o w s : 

1. The Former Employees ("Retirees") f i l e d thei.r N otice of 

I n t e n t t o P a r t i c i p a t e i n Proceeding i n the above-captioned matter 

w i t h the Surface T r a n s p o r t a t i o n Board on August 5, 1997. 



2. On August 5, 1997, the Retirees f i l e d t h e i r Notice of 

I n t e n t t o P a r t i c i p a t e i n the proceeding as P a r t i e s of Record. 

3. On October 20, 1997, the Retirees f i l e d t h e i r Cominents, 

P r o t e s t s and Request f o r Conditions. 

4. On February 19, 1998, the Retirees f i l e d t h e i r B r i e f i n 

Support of comments. P r o t e s t s and Request f o r C o n d i t i o n s . 

5. Decision No. 70 of the Board r e q u i r e s t h a t a l l P a r t i e s of 

Record who wish t o p a r t i c i p a t e i n the Oral Argument submit t i i e i r 

request no l a t e r than A p r i l 10, 1998. 

6. The a t t o r n e y f o r the Retirees e i t h e r d i d not r e c e i v e the 

mailed copy of Decision No. 70 from the Secretary's O f f i c e or i t 

was misplaced i n h i s o f f i c e . When he r e a l i z e d t h a t o t h e r p a r t i e s 

were f i l i n g Notices t o P a r t i c i p a t e i n the Oral Argument, he c a l l e d 

the O f f i c e of the Secretary on A p r i l 9, 1998 t o request a copy of 

Decision No. 70 and he was advised by a s t a f f person t h a t such a 

request must be i n w r i t i n g . 

7. On A p r i l 9, 1998, the Retirees' a t t o r n e y sent a l e t t e r , 

v i a f a x , t o the O f f i c e of the Secretary r e q u e s t i n g a copy of 

Decision No. 70. On A p r i i 13 , 1998, the R e t i r e e s ' a t t o r n e y , a f t e r 

not yet r e c e i v i n g the response from the O f f i c e of the Secretary, 

obtained a copy of Decision No, 70 from an a t t o r n e y f o r another 

Party of Record i n t h i s case. Therefore, the R e t i r e e s ' a t t o r n e y 

was not aware of the requirement t o f i l e a Notice t o P a r t i c i p a t e i n 

the Oral Argument u n t i l 4:00 P.M. on A p r i l 13, 1998, when he f i r s t 

r e c e i v e d a copy of Decision No. 70. 
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8. The attorney for the Retirees requested that he be 

permitted t o serve the Notice of Intent to Part i c i p a t e i n the Oral 

Argument pursuant to Decision No. 70, which Notice i s attached t o 

t h i s Motion. 

9 The l a t e service of the Notice of Intent to Pa r t i c i p a t e 

i n Oral Argument w i l l not unduly complicate or delay t h i s 

proceeding or i t s procedural schedule. 

10. The Retirees' Oral Argument with respect t o the 

Supplemental Pension Plan of Consolidated Rail Corporation ("SPP") 

w i l l provide very important information regarding the i n t e r e s t of 

the employees and re t i r e e s i n the SPP, which w i l l be affected by 

the proposed transaction, for the STB's consideration. 

10. For the reasons set f o r t h herein, the Retirees request 

leave t o serve l a t e t h e i r Notice of Intent to Par t i c i p a t e i n the 

Oral Argument. 

Respectfully submitted, 

BARBIN, LAUFFER & O'CONNELL 

By! 
rr y C. Barbin, Esquire 

PA I.D. No. 08539 
608 Huntingdon Pike 

Rockledge, Pennsylvania 19046 
(215) 379-3015 

Dated: A p r i l 14, 1998 
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LAW OFFICES 

B A R B I N . L A U F F E R & O ' C O N N E L L 
(PROFESSIONAL CORPORATIONI 

6 0 8 H U N T I N G D O N P I K E 

R O C K L E D G E P E N N S Y L V A N I A 1 9 0 4 6 - 4 4 9 0 

TELEPHONE I 2 1 S I 3 7 9 - 3 0 1 5 

TCLECOP'Eii i 2 l 5 6 6 3 ' 8 9 0 6 

H A B R Y C B A R B I N 
J O H N If̂  L A U F F E R 

GEORGE P OCONNELL R E T R — 1 1 

W I L L I A M M OCONNELL. Ill 

A p r i l 14, 1998 

The Honorable Vernon A. Will i a m s 
Secretary 
Surface T r a n s p o r t a t i o n Board 
Case C o n t r o l U n i t 
1925 K S t r e e t , N.W. 
Washington, D.C. 20423-0001 

Re: STB Finance Docket No. 33388 
Notice to Pa r t i c i p a t e in Oral Arqument 

Dea.T Secretary W i l l i a m s : 

We represent c e r t a i n former employees of Consolidated R a i l C o r p o r a t i o n 
("Retirees") i n the above-mentioned proceedings. 

Pursuant t o the Board's Decision No. 70, we hereby n o t i f y you of our 
i n t e n t t o p a r t i c i p a t e i n the June 4, 1998 o r a l argument i n these 
proceedings. 

I n the o r a l argument, we w i l l request the Board t o impose a p p r o p r i a t e 
c o n d i t i o n s t o p r o t e c t the Retirees' i n t e r e s t s i n the Supplemental Pension 
Plan of Consolidated R a i l Corporation and the surplus assets of the Plan, 
as set f o r t h i n the Re t i r e e s ' B r i e f i n Support of Comments, P r o t e s t s and 
Request f o r Conditions of the Retirees. 

We request t en (10) minutes t o present the o r a l argument by the 
undersigned a t t o r n e y . 

R e s p e c t f u l l y submitted. 

Harry C/ Barbin, Esquire 
Barbin, L a u f f e r & O'Connell 
PA I.D. No. 08539 
608 Huntingdon Pike 
Rockledge, Pennsylvania 19046 
(215) 379-3015 

cc: The Honorable Jacob Leventhal 
Service L i s t 

VIA FEDERAL EXPRESS 
AIRBILL NO. 8C3148061191 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t copies of the f o r e g o i n g Motion f o r Leave 

t o F i l e Late Notice .o P a r t i c i p a t e i n the Oral Argument and N o t i c e 

t o P a r t i c i p a t e were served t h i s 14th day of A p r i l , 1998, by f i r s t -

c l a s s m a i l , postage prepaid, upon a l l P a r t i e s of Record i n t h i s 

Proceeding, and upon: 

The Honorable Jacob Leventhal 
Federal Emergency Regulatory Commission 
888 F i r s t S t r e e t , N.E. 
S u i t e UF 
Washington, D.C. 20426 

Harry C. Barbin, Esquire 
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