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Urface Olranafiortation Soarb 
Vasiiington. 6.01. 20423-0001 

i^ffut of ttft tBitaumm 

August 17, 1998 

The rionorabie Jerrold Nadler 
United States House of Representatives 
Washington, D C. 20515 

Re; Finance Docket No. 33388 

Dear Cotigressman Nadler: 

Thank you foi your letter addressing certain issues related to the trackage rights that the 
Board provided to Canadian Pacific Railway Company (CP) in its decisions in the above 
proceeding. In your letter, you express your views as to CP's access to the Harlem River Yard 
and the Hunt's Point Terminal. 

As you know, those issues are pending before the Board in formal proceedings, and i am 
therefore nol pemiitted »o comment on them. 1 assure you that the Board will issue a decision in 
•he matter promptly. 

I am hav'iig your letter and this response placed in the docket in the proceeding. Please 
do not hesitr.;e to contact mc i f l can be of assistance in the fulure. 

Sincerely, 

-y / 
Linda J. Morgan 

'Hi. 



i^rface (Bransportation ^aata 
Sastfington. i.OI. 20423 OOOl 

(Mlict of tttt (S^tirnfu 

August 17, 1998 

The Honorable James L. Oberstar 
United States House of Representatives 
Washington, D C. 20515 

Re: Finance Docket No. 33388 

Dear Congressman Oberstar; 

Thank you for your letter addressing certain issues related to thc trackage rights that the 
Board provided to Canadian Pacific Rc-lway Company (CP) in its decisions in the above 
proceeding. In your letter, you express your views as to CP's access to the Harlem River Yard 
and the Hunt's Point Terminal. 

As you know, those issues are pending before thc Board in formal proceedings, and I am 
therefore not permitted to comment on them. I assure you that the Board will issue a decision in 
the matter promptly. 

I am having your letter and this response placed in the docket in the proceeding. Please 
do not hesitate to contact me if 1 can be of assistance in the luture. 

Sincerely, 

Linda J. Morgan 
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Congrtgg ot tfit United States 
Bub *iiu8tfr ^°"SE o( ^rprrsfntatibfB 

Chairman (EJIashington. DC 20515 feanbtng Brmocratu ffltmbtr 
Jamrs I . iHitrstar 
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J«-l Vk,n,«i^rf..T„..I„fs,;,r, A u g u s t 6 , 1 9 9 9 D.vMH,>-.fM4.1w.„„.r..,„ rh».f..rsult 
Michael Stnu-hn. U ' c i i t . ' hi.-f ' ^ taf f 

The Honorable I .inda J. Morgan ^ 
Chairman Surlacc I ransportation Board f . 
1925 K Street. N.W. 
Washington, D.C. 20423-0001 - . 

RF; Finance Docket No. 33388 

Deal Chaimian Motgan: 

Wt? hd\e writU'n lo you twice previously concerning vi""! cflon ir> ori.,\ ide tompc'titisc 
rail scr\icc tu Ncw urk ( i ly on the cast s?dc ofthe Hudson Ri'cr ! hc l^iMids ir.r 1.1 d.xlsioii 
on July .?(). 1998. made clear that the Board wished lo provide Uickagc riuh'>. noi asirict.d as to 
conimoany or geographic sci)pe. o\er the east-of-thc-Hudson linc. 1 he Board v siiî scquein 
decision.-, on Decemher 18. 1998. and May 18. 1999. ha\c nol fully implcim.ued niat inil .1 
iniention 

I wo issues, at leasi. now appear to have heen s. nied - the per-car-miic charges lor the 
use ofthe east-ot-ihe-n'"<Json line and the switching charges within Ne\«. \ i trk t'lis. While we 
find It odd thai a i.vMtch lor a miie or two troni (Jak Poinl lo the Ilaticni River ^ ard ct>uld cosl 
iiioie liiuii ii,c cv>„; oi luuvii.y a cai . c-iu .'^ibrtjiv U) New Yvjik, v\t .>... itav, . l . ^ i i-,-,uC uoiJc. 

What remains at issue is the access of Canadian P;icific Roilway (("Pl lo vanous 
customers in New Vork. C P would like lo have access lo customer̂  al llic ! larlcm Rucr Yard 
and al thc Hunts Poinl Tenninai. CSX is in vanous wa\ s lr> ing lo pre\enl lhal access. 

CP"s irains from Albany lo New York City pass through the Harlem Riwr Yard on lheir 
way to the Oak I'oin! \ ard. Betueen the Harlem Ri\er '̂ard and the Oak Point Yard, they 
operate over track (the "Oak Point l ink" ) that is not owned h> CS.X. hul raihci which is owned 
b\ the Stale of New York. CSX has a peimit fron. the State of New \ ork lo use this track, bui il 
is mil an e\c!i!si\e permit. CS.X also has a permit lo conlrol dispatching on lhis irack tor safelv 
purposes. Il does not have a permil to use ils dispatching aulliorily to restrid an\ olhcr railroad's 
economic opportunities. 

(202) 225-9440 l̂ oom 2lo3. ftapburii l̂ ouer €>f(irr CuiliDina http www.house.90v/tfansportat10n 



The Honorable Linda J. Morgan 
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In your May 18'*' decision (Decision No. 123). you refer to "the necessity for CP's traffic 
to move through the Oak Point Yard.' It is not clear to us what authority you have to dictate that 
CP traffic must move through the Oak Point Yard when CSX docs not even own the tracks that 
serve the Oak Poinl Yard. Elsewhere in your May 18"̂  decision, you say "CSX does not own the 
Harlem Riv er Yard. CP is free to work out whatever arrangements it can with the State of New 
York, which owns the facility. Our intervention in that process is not appropriate, or even within 
our authorily." CSX also does not own the Oak Point Link, and has no exclusive use permit for 
its use. Shouldn't CP be "free to work out whatever arrangements il can w ith the Slate of New 
York, which owns the facility'".' Isn't your intervenlion with respect to the use ofthe Oak Point 
Link "not appropriate, or even within [yourj authority"? 

Aside from the legalisms ofthe issue, forcing CP to haul its Roadrailers to Oak Point, and 
then lose a day and pay CSX $128.10 to switch each car back to the Harlem Riv er Yard, doesn't 
make sense from the standpoint of any of the statutory policy criteria on the basis of which you 
are supposed to make \ our decisions. L!sually when the Board chooses to suppress competition, 
it does so on the grounds that il needs to ensure adequate revenues for the railroads. This usually 
takes place in the context vvhere one can-itr has captive traffic, anoiher carrier wants a piece of 
thai iraffic. and competition v\ ould presumably lead lo lower rates for both can-iers than what the 
shippers were previously paying. 

In this case, however, the traflic is not captive, it is intemiodal tralTic lhal can easily 
move by truck. Ifthc price is too high or the service too slow, the traftlc will leave the railroad 
industry altogether, and leave hoth caniers with less adequate rev enues. Forcing that traffic to 
pay an extra S128.10 switching charge to move il from Oak Poinl back lo the Hurleni River Yard 
(through which it has just passed on the way down from Albanv) and losing a dav's time in 
doing so is not going lo help CSX so much as it is going to transfer Irafiic lo the trucking 
industry. Railroad revenues will be enhanced by giving shippers the best possible service, as our 
Iriends on Wall Slrccl frequenllv say. l he best possible serv ice does not inelude an unnecessary 
backward sv itch to a yard through w hich the car has just passed. 

We would also note lhal the Board has frequenllv concluded in the past, when railroad 
lines have become gridlockcd. that congestion is due to a lack of adequate capacity and 
infrastructure. Bv forcing CP's traffic to go throiif^h the Harlem River Yard, be clu.<isificci al the 
Oak Poinl Ynrd. and then be switched hack lo the Harlem River Yard, the Board will be creating 
congestion in thc Oak Poinl Yard where none exists now and lor which there is no justification. 
We hope thai the iioard does not wish lo find ilself in a pt>silion where the ne.\l outbreak of 
gridlock ca.n be bla ned on traffic restriction"; imposcj bv the Board. 

The other issue thai remains in dispute is CP's access lo the Hunts I'oinl l emiinal. Here 
CP does not ask for direci access, fhev are content to have access via a switch trom C SX. vet 
apparently CSX refuses lo provide lhem vvilh ihat switch. You made clear in vour December 
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18"̂  decision (Decision No. 109) that "CP will be pennitted to access ail shippers in the Bron.x 
and Queens via a . . . switch perfomied by CSX." Whiie you changed the switching fce. wc 
would hope that that would not mean you would no longer honor CP's rights to serve any 
shipper in the Bronx and Queens, including shippers located at the Hunts Point Terminal, which 
is located in the Bronx. 

With every good wish. 

Sincerely, 

Jen-old Nadler, M. C. james L. Oberstar, M.C. 
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The Honorable Linda J Morgan 
Chairman. Surface Transportation Board 
1925 K Street. N W 
Washington, D C 20423-0001 

M.C. 
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OPPe.HEiMER W(XFF & DONNaiY 
(ILLINOIS) 

Two Prudential Plaza 
45th Floor 
180 Nor th Stetson Avenue 
c:hicago, I L 60601-6710 

(512)616-18(X3 
FAX (312)616-5800 

F E D E R A I . F . y P R F S K 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washmgton, D.C. 20423-0001 

July 30, 1999 

ENTIRE0 
OfflM of •he S««retary MJ; 

RECEWEO 
Ittft B 

HIAMUGtMtW 
STB 

AUG-2 1999 
Part of ^ 

Pubiic Record 

Re: STB Finance Docket No. 33388, CSX Corporation and 
CSX Transportation, Inc., Norfolk Southern Corporation 
and Norfolk Southern Railway Company - Control Operating 
Leases/Agreements - Conrail. Inc. and Consolidated Rail Corporation 

Dear Secretary Williams: 

Ordering Paragraph No. 3t) of Decision No. 89 in the above-captioned proceeding 
provides that "CSX must attempt to negotiate, with IC, a resolution of thc CSXiC dispute 
regarding dispatching of lhe Leewood-Aulon line in Memphis." The Board further ordered CSX 
and IC to advise them ofthe status of these negotiations. 

By letter dated \pril 19, 1999. coun.sel for CSX advised the Board that CSX and 
IC had devised a protocol for dispatching thc Leevvood-Aulon line and that the parties had agreed 
to test it over a three momh period to August 1, 1999. At the end of that period, the parties 
would advise the Board of the results. 

This is to advise the Board lhat overall the protocol has worked satisfactorily. 
However, in order to take into account operating and traffic flow changes resulting from on­
going merger implementations on both CSX and IC, and to test the effectiveness ofthe protocol 
over a broader range of operating and traffic condiiions, the parties have agreed to extend the test 
period an additional three months to No\ ember 1, 1999. As before, at the end of that penod, ihe 
parties will report back to thc Board. 

Respectfully submitted. 

Firm/AfWwtt Officet 

An. 'erdam* 

Brussels* 

Chicago 

Geneva* 

Los Angeles* 

Minneapolis* 

New York* 

Orange Q)unty* 

Pans* 

Saint Paul* 

SilKon Valley* 

Washir\gton, D.C* 

wTAU.iiwdlaw.com 

WCS/pj 
cc: Charles M. Rosenberger, Esq. 

Myles L. Tobin, Esq. 

Wilham C. Sippel 
Attorney for Illinois Central Railroad Company 

•Kiu.wii as OpprnhcuiKr Wolii 6i lX>nncll\ LI P in ihcst: ^lucs 
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EPIC 
JNVIRONMENTAL PROTECUON & l.MPROVE.MENT COMPANY 

^< I'M.Ml K R' >\!) 
l^K.W n.l h \, W U.Rsi \ I!-;><•'.<, 

-fp ^ ^ ^ ^ 
J'tly 28, 1999 

l i f t ) 

FAX »20^-565-9004 

Mr. Vernon Williams 
S e c r e t a r y 
Surface Transportation Board 
192 5 K S t r e e t 
Washington, DC 20423 

RE: CSX and Norfolk Southern - Shared Assets Area 

Dear Mr. Williams, 

Since t h e purchase of Conrail by Norfolk Southern and CSX 
R a i l r o a d s took e f f e c t on June 1, 1999 our company has suffered 
n e g a t i v e e f f e c t s due t o the poor performance of both r a i l r o a d s . 
F o r t u n a t e l y , we had the f i n a n c i a l strength and were forced to 
spend se v e r a l hundred thousand d o l l a r s t o provide trucking 
s e r v i c e s t o our customers. EPIC i s a s o l i d waste transporter 
which provides service to several m u n i c i p a l i t i e s throughout New 
York and New Jersey. Our current r a i l r o a d contracts t o t a l over 
s i x m i l l i o n d o l l a r s per year. 

Since t h e s p l i t date, we have seen considerable improvement 
from CSX i n i t s a b i l i t y t o service our company and a s l i g h t 
improvement from Norfolk Southern, although nei t h t i r r a i l r o a d i s 
p r o v i d i n g p r e - s p l i t date service. The most g l a r i n g deficiency 
i s c u r r e n t l y being encountered i n the Shared Assets area, the 
area supposedly serviced by both CSX and Norfolk Southern. I t 
appeax-s t h a t neither r a i l company i s seriously s e r v i c i n g t h i s 
a r e a ; both companies deny r e s p o n s i b i l i t y f o r the lack of 
l e a d e r s h i p and management i n t h i s area. Currently, our r a i l 
c a r s are being held up at Oak Island f o r seven days due to the 
i n e f f i c i e n c i e s i n the Shared Assets area and service t o our 
r a i l yard i s less than 50% p r e - s p l i t service. 

We suggest t h a t the Surface Transportation Board take whatever 
s t e p s t h a t are necessary to e i t h e r force these r a i l r o a d s to 



Mr. Vernon Williams 
July 28, 1999 
Page 2 

provide service or force them to divest i n t h i s Shared Assets 
area t o a company that cares about service and i s not 
encumbered by the squabbling of two major railroads. 

Thank you i n advance for your cooperation in th i s matter, as i t 
affects the health and welfare of many citizens i n the Northern 
New Jersey area. 

Very t r u l y yours, 

EPIC 

Robert J. Longo 
President 

R J L : j k b 
cc: A.R. Carpenter, Chairman, President & CEO, CSX 

Transportation 
D.R. Goode, President & CEO, Norfolk Southern 
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CLF Conservation Law Foundation 

July 20, 1999 

Mr. Vemon Williams 
Office of the Secretary 
Surface Transportation Board 
1925 K Street, N.W. Room 700 
Washington, D.C. 20423 

Re: STB Finance Docket No: 3.3388 (Conrail Meraer) 

Dear Mr. Williams: 

The Conservation Law Foundation is hereby withdrawing from this matter. 
Please remove CLF from the service list. 

Kindly date-stamp and retum the enclosed copy of this letter to us in the enclosed, 
postage prepaid envelope. 

If you have any questions, please call me at 617-350-0990 ext. 744. 

Thank you. 

Very truly yours 

Richard B. Kennelly, Jr. 
Staff Attomey 

62 Summer Street. Boston, Massachusetts u2110-101b • (617) 350-0990 • Fax: (617) 350-4030 • WeL: www.clf.org 
120 Tillson Avenue. Rockland. Maine 04841-3416 • (207) 594-8107 • Fax: (207) 596-7706 
27 North Main Street. Concord. New Hampshire 03301-4930 • (603) 22=-3060 • Fax (603)225-3059 PWNTEDON® 
15 East State Street. Suite 4. Montpelier. Vermont 05602-3010 • (802) 223-5992 • Fax: (802) 223-0060 RECYCLED PAPER 
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î urfacc ©ranaportation lloarb 
Saatitngton. Q.OI. 20423-00111 

FILE DQCKETJ 
(Offier of tifc (Stfairman 

July 13,1999 

Mr. T.W. Evens 
Vice President - Materials Management 
Weirton Steel Corporation 
400 1 hree Springs Drive 
Weirton, WV 26062-4989 

Dear Mr. Evans: 

Thank you for sending me a copy of your Jime 28, 1999 letter to Mr. D.̂ .vid R. Goode, 
Chairman, President and Chief Executive Officer of Norfolk Southem Corporation. You express 
your gratitude for the smooth, safe and orderly transition from Conrail to Norfolk Southem rail 
servic? at Weirton Steel. 

As you know, the Surface Transportation Board (Board) continues to closely monitor the 
implementation ofthe Conrail acquisition tnnsaction, and is in regular contact with Norfolk 
Southem and CSX. As part of that process, th? Board also is in frequent contact with afTected 
shippers, and we very much appreciate hearing from you about the experience of Weirton Steel. 
We certainly share your interest in ensuring that the Conrail transaction is implemented as 
smoothly and safely as possible. 

I appreciate your interest in this matter. I will have your letter made a part of the public 
docket for the Conrail transaction. 

Sincerely, 

Linda J. Morgan ^ 



S T E E L CORPORATION 

T. W. Evans 
Vice Pfesirient • Materials Management 

304 797-2234 

June 28, 1999 
FILE IN DOCKET \ J 

Mr. David R. Goode 
Chairman, President and 

Chief Executive Officer 
Norfolk Southem Corporation 
Three Commercial Place 
Norfolk, VA 23510-2191 

Dear Mr. Goode; 

o 
X 

:xt-' 
o 

t o 

t—) 

CD 

C O 

a) 

o c 

9P 

1 write to express our gratitude for the smooth, safe and orderly transition from Conrail to 
Norfolk Southem rail service at Weirton Steel. 

Any apprehension on our part was misplaced, and to date we have experienced minimal 
service disruptions notwithstar.ding the magnitude ofthe transition activities for your 
company. This result is undoubtedly due in part to the Norfolk Southem transition team 
of Mike Webb, John Schaal and John Pulasky of the Pittsburgh District Office and Ton;, 
Wade from Rcanoke. We certainly appreciate their spirited efforts and hard work to 
make it happen. 

We look forward to our developing business interests and mutual commitments in 
assuring the highest quality of rail services. 

Sincerely, 

C: Ike Prilliaman 
Don Seale 
Gary Wendorf 

pc: The Honorable Linda J. Morgan, Chairman, Surface Transportation Board 

WEIRTON STEEL CORPORATION/4CX) THREE SPRINGS DRIVE /WEIRTON. WEST VIRGINIA 2 6 0 6 2 - 4 9 8 9 PHONE (304) 797-2000 
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TO 

F R O M 

SURFACE TRANSPOKTATION BOARD 

Memorandum 

s i y n 

: Ellen Keys, Assistant Secretarv 
Section of Publications/Records 
OiTice of the Secretary 

Mel Clemens, Director 
Office of Compliance and Enforcement 

DATE. July 

SUBJECT STB FINANCE DOCKET NO. 33388 

Attached are three copies of my letter responding to concems expressed by Mr. Robert 

E. Murray, President and Chief Executive Officer, The Ohio Valley Coal Company, regarding 

matters pertaining to the above dockei. The letter should be placed in the correspondence section 

of the docket. As requested, 1 am providiup, the three paper copies to Ron Douglas, tAvo for the 

docket and one for DC News. If there are any questions, please don't hesitate to contact me or 

Jim Greene. 

Attachments 

cc: Ron Douglas 
Charles Renninger 



Surface (Uransportation Soarb 
9aBi|ington. i.<E. 20423-0001 

July 12, 1999 
Office of Corrpliance and Enforcement 

Mr. Robfc. I E. Murray 
President and Chief Executive Officer 
The Ohio Valley Coal Company 
56854 Pleasant Ridge Road 
Alledonia, OH 43902 

Re: Article in Coal Transportation Report 

Dear Mr. Murray: 

This responds to your letter to Secretary Williams dated July 8,1999, expressing your 
concem about an article in the July 5* edition of Coal Transportation Report. In connection 
with i»s report on some differences between your company and the railroads that serve you, the 
article quoted a response by Board staff to a specific question posed by the reporter. You take 
issue with the remarks attributed to the Board's staff. 

My office is responsible for addressing the operational and service issues associated with 
the recent Conrail transaction. In that capacity, we spend many hours each day discussing 
sei-vice issues with carrier management, with shippers that have contacted us, and with rail 
employees who have first-hand information to pass on. Our aim is to identify problem a ĵas and 
then work with the carriers to help find solutions. We reviewed the written documents ihat you 
filed with the Board in the Conrail proceeding, and we worked extensively with the involved 
carriers to try to alleviate some of the service concems that you had identified. 

Although Board staff do not seek out the press, on occasion we are contacted by 
reporters, with whom we sometimes have conversations. When we were contacted by the 
reporter from the Coal Transportation Report about our perception of the rail service situation 
regarding your company, the response given was based on information we had obtained during 
follow-up conversations with the railroads on their combined eftbrts to improve your shipping 
situation. The quotation in the article that you have attached to your letter reflects our 
perception, which your letter also recognizes, that clear and substantial attempts had been made 
by the railroads to address your service concems. The response did not express a bias, nor was it 
intended to be an expression of our opinion that your service problems had been resolved. 
Instead, it simply indicated our view that the involved railroads have worked very hard to 
provide requested service to your company (and to other shippers) during this service transition. 



Letter to Robert Murray, Page 2. 

I assure you that we have no agenda or bias, and that our only objective is to be of 
assistance during this implementation process. 

Sincen 

Melvin F. Clemens, Jr. 
Director 

cc: Chairman Morgan 
Vice Chaimian Clybum 
Commissioner 3urkes 
Norfolk Southem 
CSXT, Inc. 
M.F. McBride 



SURFACE TRANSPORTATION BOARD 

Memorandum 

DATE: July 12, 1999 

TO 

FROM 

Ellen Keys, Assistant Secretary 
Section of Publications/Records 
Office of the Secretary 

4el Clemens, Director 
Office of Compliance and Enforcement 

SUBJECT : STB FINANCE DOCKET NO. 33388 

Attached are three copies of my letter responding to concerns expressed by Mr. Robert 

E. Murray, President and Chief Executive Officer, Tlie Ohio Valley Coal Company, regarding 

matters pertaining to the above docket. The ietter should be placed in the correspondence section 

of the docket. As requested, I am p.oviding the three paper copies to Ron Douglas, two for thc 

docket and one for DC News. If there are any questions, please don't hesitate to contact me or 

Jim Greene. 

Attachments 

cc: Ron Douglas 
Charles Rerminger 
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July 12,1999 

OJfice of Compliance and Enforcement 

Mr. Robert E. Murray 
President and Chief Executive Officer 
The Ohio Valley Coal Company 
56854 Pleasant Ridge Road 
Alledonia, OH 43902 

Re: Article in Coal Transportation Report 

Dear Mr. Muiray: 

This responds to your letter to Secretary Williams dated July 8, 1999, expressmg your 
concem about an article in the July 5* edition of Coal Transportation Report. In connection 
with its report on some differences between your company and the railroads that serve you, the 
article quoted a response by Board staff to a specific question posed by the reporter. You take 
issue with the remarks attributed to the Board's staff. 

My office is responsible for addressing the operational and service issues associated with 
the recent Conrail transaction. In that capacity, we spend many hours each day discussing 
service issues w ith carrier management, with shippers that have contacted us, and with rail 
employees who have first-hand infonnation to pass on. Our aim is to identify problem areas and 
then work with the carriers to help find solutions. We reviewed the written doctmients that you 
filed with the Board in the Conrail proceeding, atid ̂ -e worked extensively with the involved 
caniers to try to alleviate some of the service concems that you had identified. 

Although Board staff do not seek out the press, on occasion we are contacted by 
repwrten, with whom we sometimes have conversations. When we were contacted by the 
reporter fixim the Coal Transportation Report about our perception ofthe rail service situation 
regarding your company, the response given was based on infonnation we had obtained during 
follow-up conversations with the railroads on their combined efforts to improve your shipping 
situation. The quotation in the article that you have attached to your letter reflects our 
perception, which your letter also recognizes, that clear and substantial attempts had been made 
by the railroads to address your service concems. The response did not express a bias, nor was it 
intended to be an expression of our opinion that your service problems had been resolved. 
Instead, it simply indicated ovir view that the involved niilroads have worked very hard to 
provide requested service to yoiu- company (and to other shippers) during this service transition. 



Letter to Robert Murray, Page 2. 

I assure you that we have no agenda or bias, and that our only objective is to be of 
assistance during this implementation process. 

Sine 

Melvin F. Clemois, Jr. 
Director 

cc: Chairman Morgan 
Vice Chairman Clybum 
Commissioner Burkes 
Norfolk Southem 
CSXT, Inc. 
M F. McBride 
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Rrjbert E. Murray 
Pfesldeiif & Chlaf t-xecutfve Officer 

July 8, 1999 

RECEIVEO 
JUL 9 

SI3 

Mr. Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Strcet. N.W. 
Washington, D.C. 20423-0001 

Dear Mr. Williams: 

•tary 

JUL 1999 

f^uhiic B»coni 

Enclosed IS an article from the July 5. 1999, edition of C M I Transpor.ation Repon 
("CTR") wherein it is stated thai "a 'source' at the Surface fransportation Board ("STB") 
defended the railroads" relative to the problems that have developed for The Ohio Valley 
Coal Company since June 1, as a result of the takeover of Consolidation Rail Corporation 
("Conrail") by the Norfolk Southern Railway Company ("NS") and CSX Transportalion, Inc. 
("CSX"). The article goes cr" lo quole the STB "source ' as saying, "'from 'vhai 1 have been 
told by the railroads the fact o'' the matter is that Ohio Vaiiey even had a train offered to it 
that it couldn't load. Thc train showed up and the mine foreman turned it back for whatever 
rca.M>n. 1 think OVCC will end the month one train 'oad short - the one it couldn't load', 
said the source. " "1 think the railroads nave made a heroic effort to get Mr. Murray the 
trains he needs", the STB "source" also said. 

First, M l . Williams, the statements by the STB "source" are absolutely false. The 
Ohio Valley Coal Company ("Ohio VaUey") has promptly loaded every train that it has 
received and has not "turned back" any. Further, contrary to the STB "source", in June, 
Ohio Valley was shorted four (4) lo six (6) trains, not "tho one it couldn't load', and no, the 
railroads" efforts have not been "heroic". 

1 am hereby requesting that the STB "source" be identified to Ohio Valley and me. 
W e ha\e been damaged, and it is highly inappropriate that an STB representative would be 
making such blatantly false public commenls without a verification from the shipper, in this 
case Ohio Valley. The STB "source", wlio advised CTR today that he or she did not wanl 
to be ideniified as a result of my specific request to CTR for identification of this person, nol 
onh has done a disservice to Ohio Valley and mc. but also the STB. Such blatantly false 
statements by an STB representative clearly would lead any objective observer to believe that 
the STB is biased against the shippers in favor of the railroads. It is in the STB's interest to 
ha\e this person identified and dealt wiih. 

566-̂ 4 PLEAS/̂ .NT RIDGE ROAD • ALLEDONIA OHIO 43902 
(740)926-1351 • FAX (740) 926-1615 



Mr. Vernon A. Williams 
July 8. 1999 
Page Two 

The correct information. Mr. Williams, is that Ohio Valley has promptly loaded every 
udin that it has been provided. For the month of June, Ohio Valley came vip four (4) trains 
short of the minimum that was to be shipped, and six (6) trains short of the hoped-for level 
of deliveries. Ohio Valley lost shipnients of about 57,000 tons of coal worth over $1.2 
million. 

One (1) ot the minimum, and three v3) of the hoped-for, irains iost during the month 
was on the movement from Ohio Valley to FirstEnergy. However, the railroad shut down 
our shuttle train from Ohio Vallev to our transloading facililv on the Ohio River for three (3) 
davs al the end of the month to provide crews for ihe shipments to FirstEnergy. This cost 
Ohio Vallev three (3) additional 10,000 ton trains from the Mine to our river facility, for a 
minimum of four (4) lost trains during the month and up to six (6) trains. 

There is no question that the NS and CSX have made a determined and sincere effort 
to make up the trains lost earlier in June as a result of the Conrail acquisition, although they 
shouÛ  have never allowed the situation to occur in the first place However, it is highly 
inappropriate for an STB "source" to be making false and biased public statements without 
verilung the situation with the shipper. Again, please identify this biaied "STB 'source'" 
10 the undersigned, lhe credibility of Ohio Valley and 1 have been damaged by the STB's 
"source's " blatantly false public conclusions and statements. 

Sincerely, 

THE OHIO VALLEY COAL COMPANY 

Robert E. Murray 
President and 
Chief E.xecutive Officer 

REM/bjb 
Enclosure 
cc: M. F. McBride, Esq. 

Linda J. Morgan, Chairman STB 
William Clyburn, Vice Chairman STB 
Wayne Burkes, Commissioner STB 
Richard A'len, Esq. 
Dennis L.ons, Esq. 
Mr. J. V' FOA 

Mr. Raymond L. Sharp 
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July 9, 1999 

Mr. Joseph M. Scardino 
1623 West 4'" Street 
Ashtabula, OH 44004 

Dear Mr. Scardino: 

Thank you for sending me a copy of your recent letter to Mr. Delbert Strunk, General 

Committee of Adjustment, United Transportation Union. In your letter, you raise a number of 

issues regarding the impact of the Conrail acquisition transaction on you and other former 

Conrail employees located in Ashtabula, OH. 

I am certain that your lUi'on will work closely with you to address the concems that you 

have raised. Because these matters eventually could go to arbitration and then come before the 

Surface Transportation Board on appeal, it would be inappropriate for me to conmient on the 

merits of these matters. 

I certainly appreciate your concems. I will have your letter, ray reply, and any other 

responses that I receive made a part of the public docket in the Conrail acquisition proceeding. 

Sincerely, 

<^!^tj>^ ^ ^ ^ j r < ^ 

Linda J. Morgan 



1623 West 4* Street 
AshtabHb, Ohio 44004 

29 June 99 

FILE If. JCKET 
Strunk 

1 Transportation Union 
Committee of Adjustment 

Norfolk 'Jld Westem Railway 
(NP &Wheeling & Lakc Erie Districts) 
817 Kilboume Street 
BeUevue. OH 44811-9407 

o 
iZ 

Dear Brother Strunk: 

I am a new NS Railroad cmpbyee at Ashtabula, Ohio, as the result of tbe 

June 1,1999 acquisitions of ConraiL I have been en̂ byed in the railroad industry since May of 

1962 or fbr 38 years. 

Eveo during the beginning ofthe Penn Central era emptoyment conditions 

were not as bad as they have been for the past month with the NS 

On May 31,1999, Conrail was paying me $122ilfi per day as a utility 

brakeman working at thc Coal Dock. The NS is paying me, as of Jime 1,1999, one day later, 

Sl43.33 for the same position! I have enck)sed copies of my most recent eamings statements as 

proof of what I am contending. 

I was under the in̂ xession that our current Conrail contract would be 

honored and kept in tact until December 31,1999. Neither the railroads nor the unions gave us 

any indication of a severe cut in pay. 

CO 
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Many ofthe former Conrail employees are facing financial disaster! I am 

hoping that a union officer of your stature is not going to offer, as a solution to our problems -

The New York Dock Agreement! That document has more loopholes in it lhan a slice of Swiss 

cheese!!! We C.VN NOT exist financially on hopes and empty promises! 

The employees al Ashtabula need to have a more definitive solution to our 

problems. We Mil ST know about the provisions of our contract and lhat the General Committee 

members are fighting lo reinstate our wages - daily rate, rest day rale, paid holidays, and vacation 

pay. 

We need action and we need it NOW!!!!!! 

The employees at Ashtabula are on edge, stressed, and ready lo go totally 

ballistic over our working conditions! We do not even know our seniority district????? 

We are aw\idting you' immediate response and plan of aciion lo rectiiy this 

horrendous situation, and we remain. 

Yours trulv. 

Joseph M. Scardino 
A member of L.T.U 

Local 1707 
.Ashtabula, Ohio 

cc: J.D. ViaU. L.C. #1707 
J.D. Sandella, Sec. & Treas. #1707 
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Surface tranfiportation Soarii p— 1 
Saaliington. B.OI. 20'123-DDOl | FILE IN DQCKET 

(9f f icr of tlfr (Sliairnuin 

July 9, 1999 

Mr. G. Ray Medlin, Jr. 
Chairman 
Mr. James H. Hartung 
Presideni 
Toledo-Lucas Couniy Port Authority 
One Maritime Plaza 
Toledo, OH 43604-1866 

Dear Messrs. Medlin and Harlung: 

Thank you for sending me a copy of your letter to Mr. John Snow, Chairman, President, 
and Cnief Executive Officer of CSX, Inc., regarding blockage by CSX trains ofthe entrance lo 
the Presque Isle cargo docks. You indicate that the extent and regularity of theso blockages have 
mcreased following the Tonrail split date on June 1 of this year. And you seek tlie assistance of 
CSX in addressing b -ckage issues, including a proposed overpass as a permanent solution. 

While your blockage issues may predate the Conrail acquisition transaction, the Surface 
Transporiation Beard (Board) certainly shares everyone's interest in ensuring that the Conrail 
transaction is implemented as smoothly and safely as possible. In lliis regard, I am having your 
letter and any responses that I may receive from CSX placed in the puluic docket for the Conrail 
transaction. 

I appreciate your interest in this mailer, and urge all involved parties to continue to work 
together to address these important issues. 

Sincerely, 

Linda J. Morgan 



FILE IN DCCKi 

r-o 

X -

OJ 
—D 

June 17, 1999 

Mr John Snow 
Chairman, Presideni & CEO 
CSX Transportation 
One James Center 
901 E Cary Street 
Richmond, Virgima 23219 

Dear Mr. Snow; 

As is a matier ofrccord. ihe Toledo-Lucas County Port Authority and CSX have enjoyed a long 
and cooperative relationship This cooperation includes financing the upgrade to the coal docks 
in 1964, the construction of the TORCO facility in 1980, and subsequent refinancing in 1992 
Unfonunateiy. this mutually beneficial relalionship is being jeopardized due to trains blocking the 
entrance lo the Port Authority's general cargo facility. 

The Pon Authonty's general cargo docks adjacei i to the Presque Isle faciUty (see attachment 1 -
map) has a single entrance which crosses the CSX mainline tracks. Normal delays due to 
crossings oflhe Front Street access are expected. However, over the years, delays due to crew 
changes and mechanical failures have caused long-tenn blockage ofthe entrance to the general 
cargo facilities More recentiy lhese blockages have increased in nol only regularity but also in 
duration It is not uncommon to have the entrance to the general cargo facility blocked for 45 
minutes to an hour (see attachjneni 2). Then on June 1. as the CSX was completing its takeover 
of ponions of Co-rail, the facility entrance was blocked for 3 hours and 10 minutes. Similar 
blockages have occuned regularly since June 1. 

Repeated effons over the p?.st several years to address these blockages have proven unsuccessful. 
Hovsever, the Pon Authorily it completing plans for a new overpass to eliminate this on a 
permanent basis Unfortunately constmciion on this overpass will not be completed until the 
end of calendar year 2000 at the earliest In the meantime, the Port Authority and the tenninal 
operator are expecting increased delays caused by trains al the Front Street crossing 

CZ 

-n 
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The Toledo-Lucas County Port Authority would appreciate the assistance of CSX in addressing these 
blockage issues. The first step for CSX to take is to minimize the delays at the Front Street crossing. 
The second step is to ensure prompt review and approval ofany plans for the new overpass which 
will provide a permanent solution lo these issues. If you have any questions regarding these matters, 
please feel firee to call. 

Sincerely, 

G. Ray Medlin, Jr. ^ James H. Hartung 
Chairman President 

cc: The Honorable Michael DeWine, U.S. Senate 
The Honorable George Voinovich, U.S. Senate 
The Honorable Marcy Kaptur, U.S. House of Rep. 
Jolene M. Molitoris, Adm, Fed. Railroad Admin. 
Linda J. Morgan, Chrmn, Surface Transp. Board 
Toledo-Lucas Co. Port Authority Bd. Of Dir. 
Southwood J. Morcoti, Dana 
Phil Winieringham, Toledo Worid Industries 

GRM/JHH/gaj 





TRAINS BIOOMNO ENTRANCE TO PORT OF TOIEPO 

mi START EXCESS TIME PATp STOP START EXCESS TIME pATE STOP START EXCESS TIME 
B/6/98 1 20p m 2 OOp m 9/25/98 8 40AM 8 56A M 11/16/98 9 26AM 9 38AM 
8/1U98 8 10a m 8 483 m 38 min. 9/25/98 10 4SAM 10 54A M 11/19/98 10 26AM 11 25A M 59 MIN. 
8/12/98 12 34p m 12 49p m 10/1/98 9 07AM 9 21AM 11/20/98 11 OOA M 11 45A M 45 MIN. 
8/12/98 1 52p m 2 15p m 10/1/98 12 05PM 1 30PM 1hr25mln 11/22/98 2 00PM 2 0BPM 
8/13/98 11 OOa m n 29a m 29 min 10/1/98 2 40p m 2 55p m 11/22/98 3 19P M 3 33P l" 
8/14/96 9 OOa m 9 15a m 10/2/98 10 40a m 10 45am 11/22/98 7 20AM 8 20AM 1 HR 
8/14/98 12 35pm 12 45p m 10/5/98 9 08a m 9 35a m 27 min. 11/23/98 12 OOP M 12 45PM 45 MIN. 
8/17/98 10 25a m 10 39c m 10/6/98 1 50p m 2 09p m 11/30/98 7 15AM 7 35AM 
8/17/98 10 50a m 11 313 m 41 min. 10/9/98 9 20a m 9 59a m 39 min. 11/30/98 9 20A M 9 40AM 
8/19/98 1 12p m 3 OOp m 1hr.48mln 10/9/98 2 top m 2 57p m 47 min. 11/J0/98 4 I IP M 4 18PM 
8/20/98 10 55a m 11 30a m 35 min. 10/12/98 2 20p m 2 49pm 29 mirt. 12/1/98 12 25P M 12 31P M 
8/21/98 9 35a m 10 50a m 1hr.1Smli< 10/13/98 8 I7a m 8 41am 12/2/98 11 21AM 12 I IP M so MIN. 
8/21/98 2 40p m 3 08p m 28 min. 10/13/98 10 OOa m 10 34a m 34 min 12/2/96 1 35PM 1 50PM 
8/21/98 4 05p m 4 37p m 32 m'n. 10/14/88 2 45p nr> 3 12pm 12/3/98 2 00PM 2 06PM 
8/24/98 11 OOa m 11 05a ni 10/15/96 8 50a m 9 0Sam 12/4/96 10 54A M 11 06AM 
8/28/98 12 58p m 1 15p m 10/15/98 12 OOp m 12 12pm 12/4/96 3 44P M 3 55PM 
8/31/98 11 43a m 12 46P m Ihr 3mln. 10/20/98 7 SSa m 8 2Sa m 30 min 12/6/96 7 57AM 6 OSA M 
8/31/98 12 :,3p m 1 l l r n 10/20/98 2 lOp m 2 I6p m 12/9/98 9 IOA M 921AM 
9/1/98 10 42a m 11 05a m 10/21/98 11 45a m 12 10pm 25 m'- 12/10/96 12 27p m 12 31p m 
9/3/98 11 52a m 1 33p m Ihr 41 min 10/27/98 9 19a m 9 53a m 34 1. 12/10/96 3 OOp m 4 19p m 1hr19mln 
9/3/98 2 15p m 2 32p m 10/28/98 11 44am 12 25pm 40 n- 12/14/96 7 34a m 7 42a m 
9/3/98 2 42p m 2 49p rn 11/2/98 2 2Sp m 2 41p m 12/14/96 10 23a m 11 02a m 39 min. 
9/8/98 11 OOa m 11 07a m 11/3/98 9 50a m 10 16a m 26 min. 12/14/96 1 SOp m 2 Oip m 
9/15/98 8 OOa m 9 40a m Ihr 40 min 11/3/98 1 34p m 1 < ip m 12/15/96 7 3Sam 7 43am 
9/15/98 10 05a m 10 10a m 11/5/98 8 30a m 8 4ta m 
9/15/98 11 40a m 11 47a m 11/5/98 12 lOp m 12 30p m 
9/15/98 2 20p m 3 02p rn 42 min 11/6/98 8 25a m 8 40a 'n 
9/16/98 9 45a m 10 15a m 30 min 11/6/96 2 lOp m 2 16p m 
9/16/98 11 05a m 12 25p m Ihr 20min 11/1/0/98 7 20a m 8 45a m 1hr25mln 
9/16/98 2 24p m 3 42p m 11/10/98 10 10a m 10 17a m 
9/18-98 9 51a m 12 50p m 2hrS9mln 11/10/98 10 50a m 10 57a m 
9/23/98 7 50a m 8 Ola m 11/10/98 12 40p m 1 Oip m 
9/24/98 1 50p m 2 OOp m 11/13/98 12 50p m 1 50p m 1 hr. 
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TRAINS BLOCKING ENTRANCE TO P 6 R T OF TOLEDO 1 

DATE STOP START EXCESS DATE STOP ST/-RT EXCESS 

12/17/98 9:59 1007 0 0 8 02/10/99 1400 -)<»:08 0:08 

12/17/98 13.20 13 32 0 12 02/11/99 1?:35 14:35 0:40 

12/18/98 8 44 8 50 0 0 6 02/11/99 14:50 15:11 0.21 

12/18/98 9 5 9 10 12 0 13 02/16/99 7:00 7:54 0:54 

12/18/98 11:51 12:33 0:42 02/16/99 8:00 8:40 0:40 

12/18/98 1245 12:50 0 0 5 02/18/99 8 4 4 9:16 0:32 

12/22/98 9 00 1021 1:21 02/19/99 12 42 13:10 • 0:28 

12/23/98 13 10 "•3 14 004 02/23/99 6 30 8:48 0 18 

12/27/98 13 30 14:28 0:58 02/23/99 10:45 11:00 0:15 

12/29/98 11 29 11 35 0 0 6 02/23/99 14:45 15:26 0:41 

12/30/98 7 45 7 5 2 0 07 02/24/99 7:58 8:20 022 

12/30/98 10 38 10 47 0 09 02/25/99 14:09 14 15 006 

01/04/99 9 4 5 10.38 0:S3 03/01/99 12:50 12:5.'̂  0:05 

01/04/99 13 15 1345 0:30 03/02/99 14:32 14:38 006 

01/07/99 14 30 1540 1:10 03/04/99 13:58 14:04 0:06 

01/09/99 13 53 14 10 0 17 03/04/99 15:22 15:45 0:23 

01/12/99 10 05 10:12 0 07 03/09/99 10:40 10:52 0:12 

01/19/99 7 50 803 0 13 03/11/99 10:34 10:45 0:11 

01/19/99 12 35 13 20 0:45 03/11/99 13:55 14:01 0:06 

01/19/99 14 50 1535 0:45 03/12/99 12:05 1335 1:30 

01/20.'99 14 05 14 11 0 0 6 03/12/99 13:56 14:C5 0:09 

01/21/99 10 43 10 51 0 08 03/12/99 14 40 15:27 0:47 

01/21/99 12 09 12 15 0 0 6 03/15/99 1005 1040 0:35 

01/21/99 14 12 1506 0:S4 03/15/99 11:00 11:12 0 12 

01/2Z'99 9 27 9 31 0 0 4 03/16/99 9 4 5 11 20 1:35 

0172'99 12 54 1304 0 10 03/17/99 8 34 837 003 

01.72'99 13 55 13 59 004 03/18/99 12:29 12:35 006 

01.75-99 13 40 14 08 0:28 03/18/99 14:45 14:47 002 

01 75'99 14 40 15 05 0 25 03/18/99 15:10 15 40 0:30 

01.7 5'99 15 27 16 00 0:33 03/19/99 1122 11.30 0:08 

01 26'99 9 45 10 11 0 2 6 03/19/99 15:15 15:25 0 1 0 

01 76'99 15 54 16 05 O i l 03/19/99 16:25 16:35 0 10 

0178 99 6 30 8 10 1:40 03/22/99 9 30 941 O i l 

C2'0Z'99 9 36 9 45 0 09 03/22/99 12 15 12:19 004 

C703'99 7 30 7 54 0 24 03/22/99 16:05 1620 0 15 

07 04'99 10 05 10 11 0 0 6 03/23/99 8:10 640 0:30 

C704'99 12 50 12 56 0 06 03/23/99 10:21 1029 008 

0205'99 8 00 8 40 0:40 03/23/99 11:18 12:50 1:32 

C2 05 99 10 40 10 54 0 14 03/13/99 13:20 13:30 0 10 

C: 05 99 12 40 12 54 0 14 03/24/99 1344 15:58 2:14 

C: OS 99 14 45 15 38 0 S3 03/25/99 8 15 824 0 0 9 

: : 06 99 8 00 8 22 0 22 03/25/99 .3 29 13 40 O i l 

C: 06 99 10 27 10 40 0 13 03/26/99 8 0 0 6:04 004 

C2 09 99 12 15 12 59 0 44 03/26/99 9 4 0 945 0 0 5 

CZ 10 99 12 56 13 06 0 10 03/26/99 10:10 10:30 0.20 



TRAINS BLOCKING ENTRANCE TO F»ORT OF TOLEDO 

DATE STOP START EXCESS DATE STOP START EXCESS 

03/26/99 1020 11 45 1:25 05/03/99 1229 12:37 0:08 

03/26/99 12 00 1240 0:40 05/04/99 11:35 12:15 0:40 

03/26/99 1249 12:56 007 05/05/99 15:50 16:16 • 0 26 

03/27/99 820 8 50 0:30 05/C6/99 8:47 9:33 0:46 

03/27/99 12 40 12 50 0 10 05/07/99 10:40 10:45 0:05 

03/27/99 12:55 1330 0:35 05/07/99 13:21 14:26 1:05 

03/27/99 16 05 16 10 0 05 05/10/99 14:51 15:06 0 15 

03,'29/99 13 48 14 15 0:27 05/10/99 15:23 15:55 0:32 

03/30/99 7 56 922 1:26 05./11/99 12:54 13:06 0:12 

03/30/99 11 44 1204 0.20 05/12/99 14:06 14:30 0:24 

03/30/99 1250 13 00 0 10 05/13/99 13:15 14:12 0:57 

03/30/99 14 51 1501 0 10 05/14/99 12:44 13:05 0:21 

03/30/99 15 43 1600 0 17 05/17/99 8:44 9:08 0:24 

03/31/99 9 48 953 0 05 05/17/99 9:25 9:28 0:03 

03/31/99 12 02 1245 0:43 05/20/99 8:22 9:10 0:48 

03/31/99 12 51 12:55 004 05/20/99 10:14 10:20 0:06 

03/31/99 13 30 14 15 0:45 05/20/99 13:34 13:38 0:04 

04/01/99 8 30 10:19 1:49 05/21/99 11:40 11:45 0:05 

04/01/99 13 25 13 48 023 05/21/99 12:28 12.43 0:15 

04/06/99 9 02 910 0 08 05/21/99 12:53 13:29 0:36 

04/06/99 14 43 14 54 0 11 05/24/99 1545 16 43 0:58 

04/07/99 7 44 7 55 0 11 05/25/99 12 44 13:09 0:25 

04/08/99 16 35 16 40 0 05 05/25/99 1348 14:01 0:13 

04/09/99 11 20 13 27 2:07 05/25/99 15:10 15:20 0:10 

04/09/99 14 55 1525 U:30 05/26/99 9:28 934 0:06 

04'09'99 16 02 1622 0 20 05/26/99 10:58 11:09 0:11 

04M2/99 9 03 9 11 0 08 05/26/99 11 44 11 48 0:04 

04-13/99 8 15 8 20 0 05 05/26/99 1440 14:54 0:14 

04.'13/99 16 40 17 35 0:55 05/27/99 1504 15:12 008 

04'l4/99 8 30 8 40 0 10 05/28/99 12 48 14:32 1:44 

04'14/99 15 50 16 06 0 16 05/28/99 1501 15:50 049 

04-15/99 12 46 1250 004 06/01/99 10 4 1 13:54 3:10 

04/16/99 14 25 14 35 0 10 06/02/99 11:53 11:55 0 0 2 

04/16/99 1506 15 59 0:S3 06/03/99 10:17 10:22 0:05 

04'19/99 15 10 16 14 004 06/03/99 11:34 11:42 008 

04 21/99 11 05 11 07 0 02 06/03/99 15 14 17:00 1:46 

04 7299 11 54 12 09 0 15 06/04/99 14:19 14:37 0:18 

04 :3^9 14 55 15 09 0 14 

04 26-99 11 22 11 38 0 16 
04 77/99 15 09 15 17 0 08 

04 78.'99 7 35 8 03 0:28 
04 28 99 13 49 14 04 0 15 
04 : t 99 14 ro 14 53 0 33 

04 :9 99 14 37 14 59 0 22 

04 30 99 14 00 14 51 0:51 
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Rober t E. Murray 
Presaonr & OJef Exocuflve Oflteor 

July 8, 1999 

Mr. Vernon A. Williams 
Secrelary 
Surface Transportation Board 
1925 K Street, NW. 
Wash-ngioxi, D.C 20423-0001 

Dear Mr Williams: 

Post-ir Fax Note 7671 

To 

Pfiooe « 

Fax* 

Date t o t I 
pagua' -:5 

Co-'DoM Co ' 

Phone * 

F u * 

Enclosed is an article from thc July 5, 1999, editioa of Coal 'transportation Report 
("CTR") wherem it is siaied that "a source at the Surface Transporiation Board ("STB") 
defended the railroads" relative to the p.'-oblems dial have developed for The Ohio Valley 
Coal Company since June 1, as a result of ihe lakeover of Consolidation Rail Corporation 
I ' Conrail") by the Norfolk Southem Railway Company ("NS") and CSX Transportauon. Inc 
("CSX"). The articit goes on to quote the STB "source" as saymg, "from what I have been 
iold by the iailroads the fact of the matter is that Ohio Valley even had a train offered to it 
lhai il couldn't load. The frain showed up and the mme foreman turned it back for whatever 
reason I think OVCC will end the montii one uam load shon - the one il couldn't load', 
s-.iid the source " " I ihink lhe railroads have made a heroic effon to get Mr Murray the 
irams he needs", ihe STB "source" also said. 

First. Mr. Wiiliams, the .statements by the STB "source" are absolutely false. The 
Ohio Valley Coal Company ("Ohio Valley") has promptlv loaded every irain that it has 
received and has not "mrned back" ar / Funher, conirary lo thf STB "source", in June, 
Ohio Valley was sho.Ted four (4) to six (6) irams, not "the one it couldn't load", and no. ihe 
railroads efforts have not been "heroic". 

I am hereby requesting that the STB "source" be identified to Ohio Valley and me. 
We ha\ e been damaged, and it is highly inappropriate ihai an STB representative would be 
making such blatantly false public comments without a verification from lhe shipper, in this 
case Ohio Valley The STB "source", who advised CTR today thai he or she did not want 
lo be identified as a result of my specific requesi to CTR for idenuficaiion of this person, nol 
only has done a disservice to Ohio Valley and me. but also the STB. Such blatantly false 
staiements by an STB represenlalive clearly would lead any objective observer to believe that 
the STB IS biased againsi the shippers in favcr of the railroads. It is in the STB's interest ro 
have this person identitied and dealt with. 

56854 PLEASANT RIDGE ROAD • ALLEDONIA OHIO 439Q2 

(740)926-1351 • FAX (740) 926-1616 
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Mr Vernon .A Williams 
July 8. 1999 
Page Two 

The correct informaiion, Mr Williams, is ihai Ohio Valley h;is promptly loaded every 
tram ihat it has been provided For the monih of June, Ohio Vailey came up four (4) irains 
short of the minimum that was to be shipped, and six (6) trains shoit of the hoped-fur level 
of deliveries. Ohio Valley lost shipments of about 57,000 ions of coal worth over $1.2 
million. 

One (1) of the minimum, and three (3} of the hoped-for, trains lost during the month 
was on the movement from Ohio Valley to FirstEnergy. However, the railroad shut down 
our shuttle train from Ohio Vallev lo our transioadmg facility on the Ohio River for three (3) 
days at the end ofthe month to provide crews for the shipments lo FirstEnergy. This cost 
Ohio Vallev three (3) additional 1Q.(X)0 ion irains from the Mine to our river facility, for a 
minimum of four (4) losl trains during the monih and up lo six (6) trains. 

There is no quesiion ihai the NS and CSX have made a deiermined and smccre effort 
to make up the trains lost earlier in June as a result of the Conrail acquisition, although lhey 
should have never allowed the situalion lo occur in the firsi place. However, ii is highly 
inappropriate for an STB "source" to be making false aad biased public statemems wilhout 
verifying lhe simation with the shipper Agam, please identify lhis biased "STB 'source'" 
to the undersigned. The credibility of Ohio Valley and I have been damaged by ihe STB's 
"source's" blatantly false public conclusions and siatements. 

Sincerely. 

THE OHIO VALLEY COAL COMPANY 

Roben E Murray 
President and 
Chief Executive Officer 

REM bjb 
Enclosure 
cc: M F McBride, Esq 

Linda J Morgan. Chairman STB 
William Clybum, Vice Chainnan STB 
Wayne Burkes, Commissioner STB 
Richard .Mien. Esq. 
Dennis Lyons, Esq. 
Mr J W Fox 
Mr Raymond L Sharp 
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D E N N I S G LYONS 

A R N O L D P O R T E R 
5 5 5 TWELFTH STREET. N W 

WASHINGTON. D C 2 0 0 0 4 - 1 3 0 6 

i ! O i i 9az.soOO 
r»cs>w LC - . 1 ! 5V»S 

June 30. 1999 

Hon. Mark J. Laiiger. Clerk ofthe Court 
U.S. Court ot" Appeals for the 

District of Columbia Circuit 
E Barren Prenyman U.S. Courthouse 
333 Constitution .Avenue. N.W., Room 5409 
Washington.DC. 20001-2S66 

Re: Indianapolis Power & Light Company v. Surface 
Transportation Board and United States of .\merica 
Xo. 99-1231 

Dear Mr. Langer: 

Ennosed for filing in the above-referenced matter are an original and four copies 
ofthe -Opposition of Intervenors CSX Corporation and CSX Transportation, Inc. to 
Petitione. 'ndianapolis Power & Light Company's Motion to Transfer." 

Kindl> date stamp the f :tra copy ofthis letter and the Opposition which our 
messenger is presenting and re-Lni them to the messenger. 

Please contact me if you .should ti:ne r̂.y questions on this maner. 

R^sp)o4'̂ iy yc 

Enclosures 
via hand delivers-

Dennis G. Lyons 
Counsel for CSX Corporation 
and CSA' T'ansportation. Inc. 

cc: 
Honorable Vemon A. Wiliiams 
Panies listed on the Serv ice List 



IN THE 

UNITED ST.ATES COURT OF .APPEALS 

FOR THE DISTRICT OF COLLMBI.A CIRCUIT 

iNDi.AN.APOLIS POWER & LiGHT Co.VIPANV 

Petitioner, 

V. 

SURFACE TRANSPORTATION BOARD and 

UNITED STATES OF A.MERICA, 

Respondents. 

No 99-123! 

OPPOSITION OF I.NTERVENORS 

CSX CORPORATION AND CSX TRANSPORTATION, INC. TO 

PETiTioNtR INDIANAPOLIS POWER & LIGHT CO.MPANV'S 

MOTION TO TR.ANSFER 

CSX Corporation and CSX Transportation, Inc. (collectively. -CSX"), who have 

tiled a Motion for Leave to Inter\ene as a .Matter of Right in this matter, hereby oppose 

the Motion to Transfer filed by Petitioner Indianapolis Power & Light Company ("IPL"). 

IPL has made an inter jsiing sort of "dual" presentation. In responding to the 

Surface Transponation Board's Motion for Partial Dismissal of its Petition on ihe 

grounds that the Petition for Review is untimely insofar as it seeks review of Decisions 

Nos. 89 and 96, IP&L says that that issue should be left to the Second Circuit after a 

transfer there In the present > Motion to Transfer, IPL says that the case should be 

transtened to the Second Circuit because it involves review of Decisions Nos. 89 and 96, 



other Petitions for Review of which are pending in the Second Circuit. There appears to 

be an element of circularity in these arguments. 

The case should not be transferred to the Second Circuit because (1) Decisions 

Nos. 89 and 96 are not properly before this Court or any court for review on IPL's tardy 

Petition, and (2) nothing resembling the subject matter of Decision No. 125, which is 

properly before this Court, is pending in the Second Circuit. 

We will develop these two points separately in an effort to avoid confusion. 

(1) Decisions \'os. S9 and 96.4re Vor Properly Wiihin the IPL Petition for Review 

Filed in Thts Coun, Since Review of Them Is Om of Time. — This topic has beer 

covered by the Surface Transportation Board (the "Board" or the "STB") in its motion for 

partial dismissal ofthe Petition for Review, filed June 21. 1999. as well as CSX's similar 

motion filed June 24. 1999. Both in us reply brief and in the Motion to Transfer. IPL 

aims that the timely Petition for Reconsideration of Decision No. 89, filed bv IPL in 

.August 1998, enlarged its time for petitioning for review of Decision No. 89. So it did, 

but only until the Petition for Reconsideration was disposed of and for 60 davs thereafter. 

The Board in fact disposed ofthe Petition for Reconsideration in Decision No. 96, served 

October 19. 199S. The Board was ver>- precise as to what it did. It said this (Decision 

No. 96 at 26): 

8. The IPiS:L-15 pelition for clarification or 
reconsideration is granted in part and denied in part, as indicated 
in this decision. In Decision No. 89. the second sentence of 
footnote 151 (Decision No. 89, slip op. at 94 n.l51) is revised to 

c 



read as follows: ".As e.xplained below in the section entitled 
Indianapolis Power and Light, the condiiion we are imposing on 
traffic to IP&L's Stout plant will result in availability of direct 
NS serv ice free of CSX and/'or INRD switching charges." CSX, 
-NS, ISRR. and IP&L should attempt to negotiaie a mutually 
satisfactop.- solution respecting any MP 6.0 interchange 
problems (and respecting any related problems that may be 
necessarily incidental to a MP 6.0 inlerchange problem), and 
should advise us, no later than December 18, 1998, ofthe statui 
oftheir negotiations. 

So the Petition for Reconsideration was disposed of; it was partly granted and 

partly denied. The partial grant was effected by revising a sentence in the earlier decision 

and by ordering a negotiation among the parties "respecting any MP 6.0 interchange 

problems" and an "necessarily incidental" problems thereto, and ordering them to report 

back to thc Board. .As to the denial of relief, lhat covered everything else asked fot by 

IPL and was — a denial, fhe time for filing a Petition for Review with respect to 

Decisions Nos. 89 and 96 accordingly ran ou* 60 days following October 19, 1998, or on 

December IS, 1998. IP! filed no petition for review of any order of the Board in the 

Conrail matter during that period. The present Pelition for Review, its only such Petition, 

was filed about si.x months later. 

IPL's notion that under what IPL calls the "final order" doctrine. Decisions 

Nos. 89 and 96 are not yet final for court review is preposterous. A total of nine Petitions 

for Review were filed bv various interests to review those Decisions and, e.xcept for a 

number of them which have been voluntarily dismissed, they are pending before the 

United States Court of .Appeals for the Second Circuit. Perhaps what IPL is saying is that 

those Decisions are in ihemselves a "final order" but that vou could also view those 



Decisions plus Decision No. 125, as "representing] a single "final order.'" Motion at 2. 

That is certainly an interesting notion, but it is not found in this Court's decision in State 

QfAlqska V FERC, 980 F.2d 761, 298 U.S. .App D.C. 384 (1992), or in any ofthe other 

decisions cited by IPL or, we believe, anywhere else.' Ail that the .Alaska case holds is 

that an order which decides a particular issue in the midst of an ongoing administrative 

process — such as determining the reasonableness of rates, invoKed in that case — is not 

a final order and that those who are aggrieved by it have to wait until the outcome oflhe 

case. Here, Decisions Nos. 89 and 96 authorized CSX and the Norfolk Southem 

companies ("NS") to take out of voting trust the stock of Con.'ail for w hu h the.v had paid 

over SIO billion, to 'ake control of Conrail, and to divide its assets between them, all of 

which they have done. To say that an order which had consequences of that sort — the 

relief requested by CSX and NS in their Application — is not a final order but a step in 

an overall administrative determination focusing on milepost 6.0 is to lot the tail wag the 

dog. 

IPL sought broad-scale relief in the proceedings that led up to Decision No. 89. 

In IPL's final major submission to the Board, its brief filed Februar>- 23, 1998, it sought 

14 Items of relief, set forth on thc attached Exhibit .A. They ranged from trackage rights 

' Indeed, the authorities cited by IPL undercut its position. In ICC \: Brotherhood of Locomotive 
Engineers, 4S2 U.S. 270 (1987). the Court held that the mere fact that an administrative agency 
responds to an untimely petition for reconsideration by denying it but in tbe process discussing 
the merits ofthe case does not open up those merits for fresh judicial review. Id. at 2S2-S3. A 
similar view was taken in a case in this Coua cited by IPL, Crowlev Caribbean Transport. Inc v. 
Pena, 37 F.3d 671, 30S U.S. App, D C. 374 (1994). relying on the Brotherhood of Locomotive 
Engineers decision. See 37 F.3d at 675-76, 308 U.S. App. D C. at 378-79. 



between MP 6.0 for Indiana Southern into the Stout Plant: similar trackage rights into 

IPL's other plant in Indianapolis (the "Perry K" Plant); that the entirety of Indianapolis be 

tumed into a "Shared Assets Area" so that all ofthe fonner Conmil facilities and tracks 

would be shared between CSX and NS; that .\S should have direct access to local 

shippers rather than access ihrough switch; ĥat the Union Pacific and the Burlinoton 

Nonhern be required to participate in through rates with NS 2' Kansas City on Western 

coal movements coming to Indianapoiis; etc., etc. All of the r-.iief just mentioned 

requested was denied; some of the other relief requested by IPL in the 14 points set forth 

in E.xhibit A which i.ad been requested by other parties as well were granted;" others 

were denied; all this took place as part of Decision No. 89. The only upshot ofthe 

discussions launched by the Board in Decision No. 96 was that the interchange point for 

the Indiana Southern movements into Stout was changed. To say that the Board's action 

in reserv ing the physical suitability of an interchange at MP 6.0 left all those issues 

rejected by the Board in the case open and made eiiher the entire Decision No. 89 or the 

pans of it that affected IPL's wish list non-final is insupportable. The .Ala.'ikn case does 

not suggest that there can co-exist two "final orders," one containinc the other: 

" NS, not Indiana Soathern, was granted trackage rights into the Stout Plant. This was as 
requested by the Depanment of Justice. IPL had requested it as alternative relief See 
Appendix A, point 5. It is interesting to note that the interchange point, MP 6.0, the choice of 
which caused the Board to order discussions between the panies, was proposed bv jPL itself. See 
Appendix A. point 2. IPL got what it wanted as far as this was concerned, but it turned out that 
interchange at MP 6.0 was not satisfactory from an operational standpomt, and the parties later 
agreed the interchange would take place at a nearby railroad vard. 



(i) Decision No. 89 subjeci to the revisions made in Decision No. 96, and (ii) the entirety 

of those Decisions plus Decision No. 125. 

This case does not involve the principle of-party finality'" discussed in Uniied 

Transporialion Union v. ICC, 871 F.2d 1114, 276 U.S. App. D.C. 374 (1989). Under 

that doctrine if Party A files a petition tbr review uithin 60 days of an administrative 

agency's decision without filing a petition for review and Party B files such a petiiion for 

judicial review but within the period for filing a petition for reconsideration with the 

agency files such a petition. Party B's petition for review must be dismissed or denied 

(subject to refiling after the disposition ofthe petition for reconsideration), but Party A's 

may stand. See 871 F.2d at 1118, 276 U.S. App. D.C. at 378. Here, Decision No. 89 

became final for IPL with Decision No. 96 when IPL's timely petition for reconsideration 

was denied in large part and granted to a limited degree on October 19, 1998. But. as the 

Brotherhood of Locomotive Engineers decision, cited above, holds, no discussion by the 

Board thereafter of what had gone before could open up what had gone before. The only 

exception is that lhere was left open what the Board expressly opened its decision, which 

was the location ofthe point of interchange foi service to the Stout Plant. .As the court 

said in the United Transportalion Union case, it is not the case that "a decision can be 

final for some purposes but not others" (871 F.2d at 1117, 26 U.S. App. D.C. 377). 

Decision No. 89 became a final decision for ever>-hing lhat il decided, with Decision 

No. 96, on October 19, 1998. 



(2) The Reviewability of Decision .\o 125 Does Sot .-imhori-e .Any Transfer to the 

Second Circuit. — If it is acknowledged that review can only be sought by IPL at thi? 

time with respect to Decision No. 125, the Motion for Transfer must fail, despite IPL's 

assertion to the contrary. .Motion at 3. Bolh (i) the two eariier Decisions — Decision 

No. 89 and Decision No. 96 disposing of the Petitions for Reconsideration of Decision 

No. 89 — and (ii) Decision No. 125 are final orders ofthe Board. The venue ofthe IPL 

Pefition at bar is proper in the District of Columbia Circuit. Section 2112 of Utle 28 does 

not address the occurrence of Petitions for Review from two separate final orders lhat 

happen to be rendered in the same docket. 

No case law cî ed by IPL supports its view that Section 2112 requires or 

authorizes a transfer ofa Petition properly filed as the sole petition in the 10-day priority 

period to a co Jrt where some earlier final order is the subject of petitions for review. The 

only case cited is Uiis Courts transfer ofthe peution for review of Decision No. 96 bv the 

Indiana Rail Road Company, ̂  but Decision No. 96, with Decision No. 89, constituted a 

final order. That Petition was filed while there already were Petitions for Review of 

Decision No. 89 pending in the Cour. of Appeals for the Second Circuit, and Decision 

No. 96 was simply the Decision which denied reconsideration of Decision No. 89. The 

Indiana Pail Road Company Petition was properly u-ansferted, since it purported to seek 

review of Decision No. 96 even though Indiana Rail Road Company had not participated 

' Not to be confused with Ind.ana Southem; they ar-; two different and competing railroads. 



in the filings before the Board which led to Decisions Nos. 89 and 96, its petition to 

intervene having been denied by the Board as untimely. That Petition for Review of 

Indiana Rail Road Company was in fact then dismissed by the Court of Appeals for the 

Second Circuit, indeed on motion made by IPL itself, on the grounds that, not having 

been a pam to the agency's proceedings. Indiana Rail l̂ oad Company could not seek 

judicial review of them. See Erie-.Xigogra Rail Sleerino Commiitee v. STB, 167 F.3d 111 

(2d Cir. 1999). 

It may be that (although IPL does not say so) that IPL is relying on some form of 

"fomm non conveniens" argument or on the view that the Second Circuit is a preferable 

torum for the consideration ofthe present petition because the present case and the cases 

in the Second Circuit both involve rail service in Indianapolis. But, as noted, the pelition 

ot Indiana Rail Road Company, the only petition challenging the an-angements made in 

Indianapolis, has been dismissed by the Second Circuit. To be sure, anoiher Petition for 

Re\ iew filed by Indiana Rail Road Company is still pending in the Second Circuit, but 

the only issue raised by that petition is wheiher ihe Board abused its discretion in reftising 

to pennit Indiana Rail Road Company to intervene in the case before the Board after the 

Board had made its major decision. No. 89. The only remedy the court could order on 

that Petition would be to permit Indiana Rail Road Company to intervene at this late date 

before the Board. In the meantime, however, Indiana Rail Road Company has, by vote of 

its Board of Directors, agreed lo take the actions required of it by the Board's orders in 

Decisions Nos. 89 and 96, they have been taken, and railroad operations in Indiana are 



proceeding under the Board's ora TS. .Accordingly, there is no bas s for transfer even 

under some theory of "forum non conveniens" or of relative convenience, theories on 

which IPL does not expressly rely â id which does not appear to have any basis in the 

goveming statutes. See 28 U.S.C. §§ 2321-2323, §§ 2341-2350. 

CONCLUSION 

For the reasons stated, there is no basis for a transfer ofthe specialized issues 

decided in Decision No. 125 to the Second Circuit. IPL's petition, to the extent it seeks 

revi -w ofthe Decisions now under review in the Second Circuit, is grossly oul of lime. 

There are no substantive issues involving Ind,anapolis in the Second Circuit in any event, 

and even if the Court w ere to consider the :elative efficiency of transferring or not 

transferring, there would be no basis for a transfer. The Motion for Transfer should be 

denied. 

Respec 

Dennis G. Lyons 
ARNOLD & PORTER 

555 Twelfth Street. N.W. 
Washington, D.C. 20004 ! 7.02 

202-942-5858 

Counsel for CSX Corporation and 
CSX Transportation, Inc. 

June 30. 1999 
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EXHIBITA 

Relief Requested by 
Indianapoiis Power & Light Company 

1. Indiana Southem be granted overhead trackage rights between MP 6.0 on its 
Petersburg Subdivision and IPL's Perry K Plant located on Conrail; 

T Indiana Southern be granted overhead trackage rights between .VIP 6.0 on its 
Petersburg Subdivision and IPL's Stout Plant located on the INRD; 

- t 

J . Indianapolis is to be a "shared assets area," including an equal sharing of trackage, 
the Avon and Hawlhome Yards, and direct access to each ofthe short lines ihat ser\e 
Indianap )lis; 

4. Regardless ofthe access remedy adopted for Indianapolis, IPL must continue to have 
the right to build out to the Indianapolis Belt so as to be served directly by ISRR or 
NS at its Stout Plant; 

5. In the alternative to condition No. 3, NS should have direct access to local shippers, 
direci access to short lines ser\ ing Indianapolis such as ISRR, and especially direct 
access to IPL's Stout and Perry K Plants; 

6. Both Perry K and Stout Plants should be deemed -2 to 1" points; 

7. ISRR and NS (if Indianapolis is not a •"shared asset area ) should be required to pav 
CSX either a trackage rights fee set at CSX's costs, or a switcning charge set at 
CSX's or Indiana Rail Road's costs (djpending on which carrier delivers the traffic to 
IPL's plants) but not both, on a direct pas.sthrouph hasi<: m FPf • 

8. Traffic in Indianapolis handled by NS, especially IPL's unit trains of coal, need not 
be delivered to, or picked up from, the Hawthome Yard, but instead may be delivered 
by NS, or picked up by NS, directly from shippers; 

9. Oversight of CSX's switching sen. ices will be provided to ensure that ISRR and NS 
(if Indianapolis is not a " shared asset area") receive efficient, non-discriminatory 
service; 

10. The Board and the Indianapolis shippers, including IPL, must nave the abilitv- to audit 
CSX's costs that are the bases for the trackage rights fee and the switching charge 
that NS must pay. with the Board empowered to re\ iew and prescribe a lower, 
reasonable fee or charge, if appropriate, on an expedited basis; 

A l 



11. Indefinite oversight is required to ensure that traffic via Kansas Cit>- or other 
interchanges to NS from westem carriers is efficient; 

12. The transaction should not be permined to take effect until all necessan,- labor 
implementation agreements and detailed operations plans are in place; 

13. Union Pacific and BNSF be required, if requested by IPL or NS, to participate in a 
through rate w ith NS at Kansas City on a nondiscriminatorv- basis vis-a-vis Chicago 
and St. Louis, or. in the alternative, CSX be required to give NS access on a 
nondiscriminatory basis over one of its lines firom St. Louis or Chicago to 
Indianapolis, so that NS can compete effectively w ith CSX for probable westem coal 
movements to Indianapolis, as Conrail could today; aiid 

14. IPL must be provided equal access for NS and CSX/INRD at Stout and Peny K for 
the receip; of coal, as Drs. Kahn and Dunbar recommended. If the Board is 
disinclined to adopt this remedy, it should in the altemative require NS and CSX to 
accept "bonleneck rate" jurisdiction for IPL, as Drs. Kahn and Dunbar also 
recommended. Finally, if the Board is disinclined to adopt either of these two 
remedies, the Board must impose a rate cap with adjusunents for cost changes using 
the Rail Cost .Adjusmient Factor (.Adjusted) for IPL. subjeci to oversight, at"both its 
Peny K and Stout Plants, as Drs. Kahn and Dunbar recommended in the altemative to 
their preterence for structural remedies. 

A-2 



CERTIFICATE OF SERVICE 

1 hereby certify that on this 30"" day of June, 1999. a copy ofthe foregoing 

"Opposition of Intervenors CSX Corporation and CSX Transportation, Inc. to Petitioner 

Indianapolis Power & Light Company's Motion to Transfer." was served by first class 

mail, postage prepaid, or more expeditious manner of deliven.-, on all panie: of record to 

thii case, as named on the attached Service List. 

Dennis G. Lvons 



SERVICE LIST 

.\Iichael F. .McBride, Esq. 
Brenda Durham, Esq. 
LeBoeuf. Lamb, G-een & MacRae. L.L.P. 
1875 Connecticut Avenue, N.W., Suite 1200 
Washington, D.C. 20009-5728 

The Honorable Janet Reno 
Anorne> General of the United States 
950 Pennsylvania Avenue, N.W. 
Washingion, D C. 20530 

John P. Fonte, Esq. 
U.S. Depanment of Justice 
Antitrust Division 
601 D Street, N.W. 
Washington, D C. 20530 

Louis Mackall, \', Esq. 
Office of the General Counsel 
Surface Transportation Board 
1925 K Street, N.W.. Room 609 
Washington, D.C. 20423-0001 

Richard .A. .Mien, Esq. 
Scott .M. Zimmerman, Esq. 
Zuckert. Scoutt & Rasenberger. L L P. 
SSS Seventeenth Str-et. N.W., Suite 600 
Washington. D C. 20006 



STB FD 33388 7-1-99 



ctr 
CHEMICAL MANUFACTURERS ASSOCIATION 

Honorable Vemon A. Williams 
Seereta'-y 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423 

JUL 01 1999 
^ Part Of 

June 29,1999 

y i 

S •ii'L I ' i 

Re: Finance Docket No. 33388, CSX Corporation and CSX Transportation, 
Inc., Norfolk Southem Corporation and Norfolk Southem Railway 
Company - Control and Operating Leases/Agreement - Conrail Inc. and 
Consolidated Rail Corporation 

Dear Secretary Williams: 

The Chemicai Manufacturers Association (CMA) is writing to advise the Surface 
Transportation Board (Board) that the U.S. chemical industry has been advcisely 
affected by rail service disniotions related to the Comaii transaction. CMA commends 
CSX and Norfolk Southem (NS) for cooperating with their customers during the 
implementation of that complex transaction, both before and after June 1. Nevertheless, 
the Board should know that rail service - particularly in the Northeast and Midwest -
has not been acceptable. 

CMA is a non-profit trade .association whose member companies accoimt for 90% of the 
productive capacity for basic industrial chemicals in the United States. CMA members 
depend heavily on railroads for the safe and efficient transportation of raw materials 
and finished products, which typically move in tank cars and hopper cars that are 
owned or leased by shippers. The chemical industry annually ships 140 nniUion tons by 
rail and pays almost $5 billion in freight charges. CMA was a party of record in Finance 
Docket No. 33388 and participates in the Conrail Transaction Coimcil (CTC). 

CMA has been especially concemed abou* the possibility that shippers nrught be harmed 
during the implem.entation of the Conrai.. transaction. On October 21,1997, in joint 
comments filed with the Society of the Plastics Industry, Inc. (see CMA-10, pages 28-32), 
we noted die importance of pre-implementation issues, including -

• "SAA [Shared Assets Area] management and operations protocols, including 
establishment of Management Information Systems ('MIS') in the SAAs" and 

• "Extension or integration of their owm MIS by NS or CSX to their respective 
portions of Cortrail's assets." 

Many of the seiA'ice disruptions experienced by CMA members appear to be related to 
MIS implementation. At the June 23 CTC meeting, CMA orally summarized all 
member-company reports of rail service disruptions. CMA also provided a written 

1,300 WiisciN BL\O. , .^KLIS(,T()^, V A 22209 •TELEPHONE 703-741-5000 • FAX 703-741-6000 
L^RespomUeCare* 



summary of those reports to NS and CSX. Other shipper organizations reported similar 
service problems, which were acknowledged by CSX and NS. Since that meeting, we 
have received additional reports from CMA members. We enclose a copy of our revised 
sununary, which reflects information from 25 chemical companies, and request that you 
include it as part of the record in Finance Docket No. 33388. 

If you have any questions about this matter, please contact me at 703-741-5172. 

Sincerely, 

Thomas E. Schick 
Counsel 
Distribution Team 

Enclosure 

cc: Dennis G. Lyons, Esq. 
Counsel for CSX 

Richard A. Allen, Esq. 
Counsel for NS 

Paul Samuel Smith, Esq. 
Counsel for DOT 

Martin W. Bercovici, Esq. 
Counsel for SPI 

Edward H. Rastatter 
Secretary. CTC 



CHEMICAL MANUFACTURERS ASSOCIATION 

Summary of NS/CSX Problems Since June 1 

Tit'PES OF PROBLEMS 

Delays 

Lost cars 

Empties not retumed 

Computer glitches 

"Ping-pong" (instead of going from origin to destination, the car goes to places that 
shouldn't even be on the route and may even retum to the origin, thus it "ping 
pongs" through the rail system) 

Safety (time-sensitive products) 

Getting through to railroad 

EFFECTS 

bhutdoums of facilities 

Shutdowns of customers 

Transloading to trucks 

Staff resources (7 day weeks) 

AREAS OF CONGESTION/PROBLEM ROUTES 

CSX 

Pittsburgh area 
Selkirk, NY 
Atlanta, GA 
Texas to Pittsburgh 
Kansas City 

NS 

Toledo, OH 
Bellevue, OH 
Cincinnati, OH 
Clevel-̂ nd, OH 



Coliunbus, OH 
Portsmouth, OH 
Baltimore, MD 
Conway, PA 
Elkhart, IN 
Knoxville, TN 
Charleston, TN 
Birmingham, AL 
Louisville, KY 
Ohio to Memphis 
AUentovm, PA 
Indianapolis, IN 
Elkhart, IN 
Niagara Falls, NY 
Olean, NY 
Adrian, MI 
South Carolina to Dlinois 

SAA 

Deti-oit 
Philadelphia 
New Jersey 



CHEMICAL MANUFACTURERS ASSOCIATION 

Notes From Members Concerning NS and CSX Problems 

COMPANY 1 (6/13) 

We have 3 facilities in the Philadelphia. Shared Access Area, and service 
has been unacceptable since 6/1. 

Neither carrier's systems have worked as advertised and there still is no integration 
with SAA operating systems. We are averaging an extra 3 - 7 days per shipment 
outbound. 

It is ugly so far, and it seems neither carrier has made much progress 
on either the systems problems or the service area - which Is our biggest concern. 
We have not shut down any customers yet, but are whisker close to several; and lack 
of empties has forced 5% diversion to tank trucks. Both carriers have done a very 
good job of managing the exception shipment "shutdown cars" to avoid run outs at 
customers. (This means that if a car absolutely must get to a customer, they will 
make every effort to pick it up and deliver) 

g/1$Mpd9tg 

Situation has worsened since June 1 on both carriers, no signs of returning to 
consistency, don't expect to get back to normal until middle of next month. 

Harrisburg to Buffalo, got to binghamton, turned around back to Hamsburg 
People in the yards don't seem to have same information as central computer 

One plant is 35 shipments behind 

Delaware to Albany, 20 day cars, pulling back to plant haven'* gotten very far. 

6/21 update 

CSX has increased resources in Delaware Valley, situation improving. 

NS - yards still backed up, still misrouting, not fixing problems fast enough 

Expect to get things right by mid July, partly because auto, coal and chemicals take 
downturn then. 

Still waiting for some cars that left June 1. Minimum transit times are close to 
doubling. 

SAA in NJ moving okay, but once leaves, problems. 

COMPANY 2 (6/11) 

We had some problems in the computer area but that ha^ cleared up. Everything 
seems tine at this time. Will advise if this changes. 



COMPANY 3 (6/11) 

Experiencing problems on CSX and NS. CSX mishandling cars from Texas to 
Pittsburgh, bypassing Pittsburgh going to Cumberland MD, delays have caused us to 
reduce production and we have trucked in materials for the last couple of days. Also 
having problems on shipments from Pittsburgh to Georgia, delays on NS in 
Cincinnati and Portsmouth, Ohio, Louisville and West Virginia. 

COMPANY 4 (6/14) 

In Toledo, Ohio, NS has shut down main line, trains are tied up - parked, they are 
backed up at grade crossing. They are also moving a lot more trains through Toledo 
than before, problems were anticipated, but not this bad...NS is in a totally chaotic 
situation, accepting no freight. Seem to be having trouble with getting train crews 
and former Conrail employees are not doing it NS way (pettiness). Car from Newark 
Delaware that left June 1 still hasn't made it to Ohio on NS. Having trouble getting 
customer service at NS 

CSX seems to be running pretty good. 

COMPANY 5 (6/14) 

Only ship 3 cars a week, but problems on NS, is responsive and doing everything 
possible, had 3 empties, took weeks to return, almost had to shut a plant down, but 
when told, they got the car to him. Example: a car left Ohio bound for Memphis 2 
weeks ago, was still m Indiana. 

NS story - STB did not allow them to do computer system integration with them until 
June 1 (?),.. 

Have to make them aware of problems, they don't seem to know unless they are 
notified. 

Automated Tracking System - customers can access, but not very informative, they 
need to improve system. 

COMPANY 6 (6/14) 

Service on NS and CSX is poor at best. NS has been able to get us only 4 of 22 
empties on their system. We've had to convert to truck as much as possible, but 
some customers will not take truck deliveries. We are clearly in dange'' of shutting 
down several key accounts. It does not appear to be getting better on either canier. 

COMPANY 7 (6/15) 

Experiencing delays and lost cars, customers have shut down. 

COMP/ NY 8 (6/15) 

Most of problems related to programming problems on computer, having problems in 
Cleveland, Detroit, Indiana (lost cars OR not moving at all). 



COMPANY 9 (6/15) 

We are seeing aelays of 3-4 days or longer on both NS and CSX, NS policy where 
NS personnel are told NOT to give out any ETA's makes it very hard to plan 
business. Some trucking of product is occurring due to railcar delays to customers in 
the Northeast. We hear that the delays in ihe Northeast are due to crew & power 
shortages and yard congestion, especially at Buckeye, Conway, Allentown, 
Buffalo, and Selkirk. 

COMPANY 10 (g/15) 

We have seen service deteriorate on the Norfolk Southern since the June 1 takeover 
date. On several occasions, we have and are trucking product to customers in order 
to avert plant shutdowns. The NS is telling us it will be 2 to 3 weeks before they 
can get the service issues sorted out. In the meantime, their customer seivice center 
is totally swamped with calls. 

Specifics: 
Cars still at Cleveland Rockport after going to Indianapolis and then back to 
Rockport. 

Both RR's losing track of cars, i.e., NS says gave car to CSX, CSX has no record, 
records inaccurate 

COMPANY 11 (6/17) 

Delays ranging from 2 to 5 days are being experienced in Ohio for 
both NS and CSX . Cause ranges from EDI failures to severe congestion in key 
vards , cars being moved incorrectly, no bills. Railroads are noting it will likely take 
several weeks for the problt ms to ease. As a result of these problems we are 
adding up to 5 days to our ' norma!" transit times. If delays continue for another 
month we will likely begin to experience empty car supply problems first and then 
face production cutbacks as we suffer containment problems at plants. 

COMPANY 12 (6/18) 

NS shipments - Louisiana to Columbus, OH, wrongly routed, went from Columbus to 
Pittsburgh by mistake, have been using tank trucks to get to customer. Eight day 
moves taking more than 20 days. 

COMPANY 13 (6/18) 

CSX choking a bit, but has improved and not gridlocked, we prepared contingency 
plans with customers, using trucks when necessary. Problems have been in the 
Northeast, Ohio, Indiana 

COMPANY 14 (6/19) 

Having terrible problems, lost between CT and PA, and cars from TX, 2 weeks woith 
of cars missing, shutting down part of plant, moving stuff to trucks, shutting down 
plant $500,000 day in lost sales. 



COMPANY 15 (6/21 > 

Problems with CSX delivery of cars that originated on NS: We are beginning to 
experience significant delays in product moves we have in the corridor moving from 
Niagara Falls, NY into a Michigan plant. This is a raw material supply which could 
potentially disrupt piant operations. Also due to the hazard of the product, we are 
limited to rail supply only and cannot convert to tank trucks for the interm. 

6/24 Update 

Shut down Michigan plant three days ago, haven't received delivery since June 1. 
Starting to look like Houston situation all over again. Bringing in some product on 
one ton cylinders by truck, which takes additional resources to handle. 

COMPANY 16 (6/21) 

Experiencing significant delay in movement from South Carolina to Illinois on NS. 
Product is time sensitive from a safety point of view - will have to be returned if not 
delivered within 90 days. Close to shutdown of plant. NS says they are taking care 
of autos, coal and then everyone else. 

COMPANY 17 (6/21) 

CSX and NS having computer problems, service snafus (misroutings) and general 
confusion. Specific problems - Wyoming to Chicago gateway and beyond and also 
in SAA of Phllly. 

COMPANY 18 (6/21) 

NS problem with movement from Alabama to Elizabeth, NJ, taking forever. NS citing 
computer problems, were unable to trace cars today, not giving any date when these 
things can be straightened out, already filing claims because we have moved to 
truck. Problems started in mid May with Conrail. 

COMPANY 19 (6/21) 

Buffalo/Niagara can't get product out or empties back. CSX and NS are both having 
problems. Movement of empties from TN to Buffalo, hung up in Cincinnati for 
several days, now outside of Buffalo, not moving. Can't get loads to customers in 
Richmond, VA or Adrian, Ml, close calls at other places. Seems to be worsening. 

COMPANY 20 (6/22) 

Pertormance is NOT improving. Congestion continues to be a major problem 
effecting the Northeast. This is effecting both inbound deliveries and outbound 
empties. The railroa. 1s are doing their best to respond when plant/customer 
shutdowns are af nsk. It is still difficult obtaining accurate and stable ETA's for 
raiicars in the North East. The NS computer system has been down several times 
today. Computer and EDI problems with the NS continues to cause inaccurate 
inf .rmation, visibility issues, and some "no billing" that effects both inbound and 
outbound loads. 

Several plants and customers close to shutdown, customers also. Problem areas: 



North East 
* Aliquippa, PA (CSX) 
* Bellevue, OH (NS) 
* Conway, PA (NS) 
* Elkhart, IN (NS) 
* Monaca, PA (CSX) 
* Selkirk, NY (CSX) 

South East 
* Atlanta, GA (CSX) 
* Knoxville, TN (NS) 
* Birmingham, AL (NS) 

Concerned about CN/IC, have no resources left if there are problems. 

COMPANY 21 (6/22) 

Inability to provide regular train service has affected delivery of product to customers. 
The severe incidenls are on the NS system, which continues to present most of the 
ongoing problems. CSX appears to be providing consistent sen/ice levels across 
the system. Our experience shows that the level of service is down, but that they are 
fluid. Service delays are in the 2 to 4 day range, with occasional periods of longer 
times waiting for power and crews to be assigned. The longer power problems are 
usually solved in the 8 to 12 hour time frame of when the train was scheduled to 
depart. 

The NS system problems are a different story altogether. Service failures appear to 
be centered on several major yards to be plugged, such as Elkhart, IN, Conway, PA, 
Allentown, PA, Columbus, OH, Olean, NY and Cincinnati, OH. The time delays in 
getting cars out of these yards are as long as 12 or more days, especially Elkhart. 
As Elkhart is probably to worst of the terminals we are not receiving regular 
switching at an IN facility as all the cars from this facility must go through Elkhart. It 
also appears that full trains are being parked at such places at Driftwood, PA waiting 
for an opportunity to get into Allentown or Olean for SA îtching. 

The NS is trying to go around these yards and seem to be moving trains to such 
places as Louisville, KY. In order to keep current customers orders filled we are 
having to locate transfer facilities so that trucks can be loaded and sent to customers 
for continuing operations. We have had to do this in Columbus, OH, Detroit, Ml and 
Louisville, KY. To fhe NS credit they are continually advising that if we have an 
alternate method of supply such as trucking or switching to CSX that 
we should be utilizing those options. 

To date we are not seeing a major change in the level of NS service, although in 
conversations with NS representatives they have said that sen/ice has improved in 
the last week. We are still waiting to see this happening for ourselves, and at this 
point we are not. The customer service information that we are receiving is difficult to 
obtain as leiephone lines are extremely busy and they have been told not to call 
terminals to see what is happening to cars that are in place for long periods of time. 
It would be very helpful to us as customers, to have specific contacts established 
who have the ability to obtain good information on when we can expect situations to 
improve in certain areas. This would allow us to plan on what material will need to be 
shipped to protect ongoing customer requirements. 



COMPANY 22 (6/22) 

Problems in Decatur, IL, Indianapolis, NJ SAA, lost cars, delays. Railroads doesn't 
know where car is going, can't i.d. cars. Trucking materials all over the country to 
avoid shutdowns. Concemed about CN/IC adding to problem. 

COMPANY 23 (6/25. situation as of 6/21) 

Both CSXT and NS are making adjustments but things in general are 
not much better and in some ways have gotten wc.se, It appears that improvements 
may not be realized for at least a month to acceptable levels. 

NORFOLK SOUTHERN 

There is significant congestion in Allentown, Buffalo, Shared Asset 
Areas, Columbus, Elkhart and Conway. Spreading to Tennessee. 

CSX 

Problems in Indianapolis, Cincinnati and Louisville. Oak Island (NJ Shared Asset) 
and the New York to Baltimore corridc congested along with Selkirk. 
Seeing improvement in some places, such as Philadelphia. 

COMPANY 24 (6/25) 

CSX: Experiencing considerable deiays out of Cincinnati and other areas (MA, NJ, 
Kansas City). Cars are not moving or going in the wrong direction. We have missed 
deliveries and had to increase costs due to moving trucks. 

NS: Severe problems, closed down plant in Green Bay several times, problems 
getting tank cars to and from Cincinnati, Lexington, KY (shutdown), Baltimore, 
Georqia and the Carolinas. Company makes well-know consumer products. 

Feels this is more severe to company than UP meltdown, affecting more plants more 
severely. 

COMPANY 25 (6/25) 

We have 285 cars moving loaded on the NS, with 133 of these cars 
delayed. After looking at the total nur iber of loads on the NS and the 
total number of hours cars are delayed, we are adding 3 to 4 transit 
planning days to cars shipping to points served by the NS RR. 

We have 191 cars moving loaded on the CSXT. 45 of these cars are 
delayed. After following the same formula, we are adding 1 to 2 transit 
planning days to cars shipping to points sen/ed by the CSXT. 
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The Honorable William V. Roth, Jr. 
United States Senate 
104 Hart Senate Office Building 
Washington, D.C. 20510-0801 

Dear Senator Roth: 

Thank you for your letter of May 28,1999, requesting information on behalf of State 
Senator J. Dallas Winslow and his constituent, Mr. Anthony Undorf, on the speed and number of 
post-Conrail Acquisition (Acquisition) trains using the CSX line near Shipley Ridge, in 
Wilmington. You also have requested information on the overall impact of the Conrail Acquisition 
on Delaware. 

As part ofthe Board's review of the Acquisition, the Board's Section ofEnvironmental 
Analysis (SEA) completed an Environmental Impact Statement (EIS) for the Acquisition and 
found that it should not result in any significant physical or operational changes in Delaware. 
Proposed changes as a result of the Acquisition would be iargely limited to changes in train 
operations on existing rail lines. The rehabilitation ofthe Shellpot Bridge in Wilmington is the 
only construction-related activity in Delaware associated with the proposed Acquisition. 

With particular respect to Mr. Undorf s concerns, the operating plan for the Acquisition 
shows that the C:SX RG Tower to Wilmer rail line that passes near Mr. Undorfs community will 
experience an increase in ti-ain movements from 22.9 ti-ains per day to 26.4 tt^s per day, an 
increase of 3.5 trains per day. The pre-acquisition and post-acquisition ti^in speed on the RG 
Tower to Wilmer rail line where it passes through Mr. Undorfs community is 50 miles per hour. 

Regarding historical frain count lata, I have attached below for your information the 
address of Mr. Robert Allen, General Manager Safety, Environmental & Operating Practices, at 
CSX Transportation, Inc., who should be able to assist you with obtaining historical data on frain 
counts for CSX. The Board does not maintain historical fraffic data for CSX. His address is as 
follows: 

Mr. Robert Allen 
General Manager 
Safety, Environmental & Operating Practices 
CSX Transportation 
500 Water Sfreet, 12"" Floor 
Jacksonville, FL 32202 



The Honorable William V. Roth, Jr. 

I hope that this iuformation is helpful to you. If I may be of fiuther assistance, please feel 
free to contact me. 

Sincerely, 

Linda J. Morgan 

-2-



WILLIAM V. ROXH, JR. 
D» LAW ARE 

104 HART SSNATE OFFICE BUILCXNG 
TELEPHONE: 202-224-2441 

Bnited States ;Senate 
WASHINGTON. CK 20610 

COMMITTEES: 

FINANCE 

GOVERNMENTAL AFFAWS 

JCMNT COMMITTEE ON TAXATION 

JOINT ECONOMIC COMMITTEE 

May 28,1999 

Mr. Dan IGng 
Director of Congressional & Public Services 
Surface Transportation Board 
Room 842 
1925 K Street NW 
Washington, DC 20423-0001 

o 
a: 
Jv.. 

FILE IN DUCKET^ 
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Dear Mr. King: 

Enclosed please find a letter from State Senator Dallas Winslow regarding 
my constituent Mr. Anthony Undorf, and his concern with increased use and 
speed of trains using the CSX line near his home. 

Please review his questions and concerns and respond to Rob Clemens at 
(302) 573-6291 in my Wilmington office, or send any correspondence to: 

3021 Federal Building 
844 King Street 
Wilmington, DE 19801 

Thank you in advance for your attention to this matter. 

Siu 

William V. Roth, Jr. 
United State Senate 

WVR/rc 



DALLAS WINSLOW 1 1 ' ^ I ! COMMm̂ ES 
STATI; SENATOR Energy & Transit 

Fourth District " f"'"^" 
S E N A T E Highways & Transportation 

STATE OF DELAWARE 
LEGISLATIVE HALL 

DOVER, DELAWARE 19901 

May 21, 1999 

The Honorable William V. Roth Jr. 
3021 Federal Building 
King Street 

Wilmington DE 19801 

Dear Senator Roth; 

I am writing today on behalf of Mr. Anthony Undorf who lives at 808 Bezel Road in 
Shipley Ridge. Wilmington 1980r> Mr. Undorf contacted my office because he believes the 
trains using the CSX line are speeding. Also, he has noticed an increase in the number oftrains 
using this line. 

Mr. Undorf is aware of the recent merger between the CSX, Conrail and Southem 
Railioads and hc wants to know how this merger is going to affect Delaware. Specifically, he 
would like a count of the number oftrains that used the CSX line, on an average daily basis for 
last year and compare it w ith the count from five and ten years ago. 

Will you please contact the Federal Railroad Administration on our behalf and 
communicate your findings with Mr. Undorf. 

Thank y ou for y our assistance on our behalf. 

Sincerely, 

l y I. Dallas Winslow 
State Senator 
4"' Senatorial District 

JDW/jd 
Cc: Mr .Anthony Undorf 
:"ii4WHr<. 

402') 1 alky Hill Lane, Wilmington. DH 19803 
Home Mi: "M-9728 Office; 302 577-51 .M Senate Offices Dover 302-739-5048 Fax; 302-739-5049 

'Ailmington; 302-577-8714 Fax 302-577-3269 F-Mail; j dallaswmslow(a)carvel(a'pub defender 

PC I (TTED OH DECYCLCT tttttt 
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TO 

F R O M 

SURFACF. TRANSPORTATION BOARD 

Memorandum 

Ellen Keys, Assistant Secretary 
Section of Publications/Records 
Office of the Secretary 

Mel Clemens. Director 
Office of Compliance and Enforcement 

DATE: June 30, 1 

S U B J E C T STB FINANCE DOCKET NO. 33388 - OPERATIONAL MONITORING DATA 

Attached are three copies of letters from this office to CSX and Norfolk Southem 

requiring the inclusion of additional data in the performance reporting required in the above 

proceeding, which are to be committed to the docket for public reference. As requested, I am 

providing the three paper copies to Ron Douglas, two for the docket and one for DC News. I f 

there are any questions, please don t hesitate to contact me or Jim Greene. 

Attachments 

cc: Chairman Morgan 
Vice Chairman Clybum 
Commissioner Burk '̂̂  
Richard Annstrong 
Ron Douglas 
Charles Renninger 



f̂ mfnzt 2IranB])ortation Boarb 
VaBlftngton l.(S. 20423-0001 

June 25.1999 

Office of Compliance and Enforcement 

Danford L. Price, Assistant Vice President 
Service Measurements 

CSX Transportation 
500 Water Street 
Jacksonville, FL 32202 

Dear Mr. Price: 

This letter will confirm our discussions regarding my responsibilities under Finance 
Docket No. 33388, Decision No. 89, to monitor the implementation ofthe Conrail acquisition. 
In so doing, I must assess the current level of reporting, the operating conditions, and the need 
for additional information, and must impose to the degree I believe is necessary, additional data 
requirements. It is my assessment that additional data should be included with the weekly 
reports now being filed with this office by CSX related to the acquisition of Conrail. 

Specifically, in assessing the operating conditions on the former Conrail lines acquired by 
CSX, it is my conclusion that the Board's monitoring will be aided by three additional data 
elements. First, I believe that it is necessary to have a daily snapshot view, Monday through 
Friday, ofthe of the acquired lines in terms of mult'ple main lines and sidings that are blocked by 
trains thaf are in other than normal movement status. It is my view that this report, as noted, 
would be a daily snapshot tetal, e.g., 1430 hours, for sidings and for multiple main lines, and 
would include a total for each category for the week. Second, I think that it is important, 
particularly considering the apparent congestion on the acquired lines, to establish whether there 
are interchange problems between CSX and NS, and betwee!. CSX and other railroads that 
would impede CSX's operations. Therefore, 1 would like a daily, Monday through Friday, 
ofTered-and-refiised in interchange report for traffic offered to NS and refused; traffic offered to 
other cormections and refused; and a daily total and weekly average for traffic offered by CSX 
and refused. Third, I think it is imperative to begin to report on trains delayed by cause, e.g., 
trains delayed for lack of crews; trains delayed for lack of power; or trains delayed due to 
congestion or congestion-related staging. As above, this report will be a daily snapshot total, 
e.g., 0600 hours, for Monday through Friday, and should include a weekly total oftrains delayed. 

The additional reports described above should be filed with your weekly shared assets 
reporting and should be discussed to the degree necessary in your cover letter transmitting the 
reports. Please contact me immediately if there are any questions related to this requirement. 

Sincerely, ^ 

;;iemi 
Director 

Melvin F. Clemens, J r f ^ 



i&urface (!Ininfiportatt>̂ ti fioarb 

9aal|ington. B.OI. ZQ413 OOOl 

June 25,1999 
Office of Compliance and Enforcement 

George A. Aspatore, General Solicitor 
Ncrfolk Southem Corporation 
Three Commercial Place 
Norfolk, Virginia 23510-9241 

Dear Mr. Aspatore: 

This letter will confinn our discussions regarding my responsibilities under Finance 
Docket No. 33388, Decision No. 89, to monitor the implemcntarion ofthe Conrail acquisition 
In so doing, I must assess the current level of reporting, the operating conditions, and the need 
for additional information, and must impose to the degree I believe is necessary, additional data 
requirements. It is my assessment that additional data should be included with the weekly 
reports now being filed with this office by NS related to the acquisiuon ofConrail. 

Specifically, in assessing the operating conditions on the fonner Conrail lines acquired by 
NS, It IS my conclusion that the Board's monitoring will be aided by three additional data 
elements. First, I believe that it is necessary to have a daily snapshot view, Monday through 
Fnday, ofthe ofthe acquired lines in tenns of muhiple main Hnes and sidings that are blocked by 
trains that are m other than nonnal movement status. It is my view that this report as noted 
would be a daily snapshot total, e.g., 1430 hours, for sidings and for multiple main lines, and 
would include a lotal for each category for the week. Second, I think that it is important 
particularly considenng the apparent congestion on the acquired lines, to establi.sh whether there 
are interchange problems between NS and CSX, and between NS and other railroads that would 
impede NS's operations. Therefore, I would like a daily, Monday through Friday, ofTered-and-
refiised in interchange report for traffic offered to CSX and refused; traffic offered to other 
connections and refused; and a daily total and weekly average for traffic offered by NS and 
refused. Third, I think it is imperative to begin to report on trains delayed by cause, e.g trains 
delayed for lack of crews; trains delayed for lack of power; or trains delayed due to congestion or 
congestion-related staging. As above, this report will be a daily snapshot total, e.g., 0600 hours 
tor Monday through Fnday, and should include a weekly total oftrains delayed. 

The additicnal reports descnbed above should be filed with your weekly shanid assets 
reporting and should be discussed to the degree necessary in your cover letter transmitting the 
reports. Please contact me immediately if there are any questions related to this requirement. 

Sincere 

Melvin F. Clemens, Jf 
Director 
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TRANSPORTATION 
Rayinond L. Shaip 
N ice President 
C oal Sales & Ma.-'keting 

June 16 1999 

Mr. Vemon A. Williams 
Secretary 
Siirface 1 ransportation Board 
1925 K Street. NW. 
Washmgton. D.C. 20423-0001 

Subject: Fmance Docket Number 33388 

Dear Mr. Williams: 

500 Water Street J170 
Jacksonville, FL 32202 

(904)359-1993 
Fax: (904) 359-7426 

On June 14. 1999. Mr. Bob Murray ofthe Ohio Valley Coal Company sent a lette- advising the Surface 
Transportation Bv ard of his cc;icems about coal shipments to Eastlake and Ashtabula ^ower i'lants of First Energy. 
Specifically he stated that CSXT is giving pnonty to coal moving from other mines at i.he expense of coal moving 
from Ohio Valley Coal Company which is now on the Norfolk Southem (NS) system. Mr. Murray's opinion is that 
this alleged action is due to the fact that the Ohio Valley Coal Company's movement is ajoint movement. 

CSX T has not and w ill not under any circumstances give pnonty to coal shipments in the fashion descnbed 
by Mr. Murray . It is true that v'SXT and the NS are behind three (3) trains on the June shipment schedule of Ohio 
\ alley Coal Company. The s!o\ down in service experienced after June 1 is now improving. The specific actiOî  
taken is to adjust the interchange locations betueen the Norfolk Southem and CSXT for better crew utilization. 
Also both railroads are gaining experience in the new traffic patterns that have developed m the greater Cleveland 
area. It is my understanding that the number of empty coal cars in the Cleveland-Ashtabula, Ohio area is coming 
into balance. 

ITus IS a situation that has only just developed and appears to be of a short-term nature. CSXT and NS are 
actively engaged in making the necessar. adj istments. Mr, Bill Fox of NS and I met with Mr. Murray on June 14 to 
address his concems expressed in his Jum? 12 letter and CSXT is communicating closely with the coal receiver to 
insure the scheduled deliveries from Mr. Murray" J operation are made. 

Thank you for youî  consideration in this matter. 

Sincerely 

~1 

Ray mond L. Sharp 
\ !ce President - Coal Sales & Marketing 



Mr. Vemon A. Williams 
June 16, 1999 
Page 2 

CC: Mr. Richard Allen. Esq. 
Mr. Wayne Burkes, Commissioner, STB 
Mr. A. R. "Pete " Ciipenf^r 
Mr. William Clybum, Vice Chairman. STB 
Mr. J. W. "Bil l" Fox, Jr. 
Mr. David R. Goode 
Mr. Dennis Lyons, Esq. 
Ms. Lmda J. Morgan, Chairman, STB 
Mr Robert E. Murray 
Mr. James L. Parks 
Mr. John W. Snow 
Mr. Robert N. Stoller 
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Surface (Uransportatton Soard 
Vashington. 9.(!I. 20423-0001 

1 ' r l . June 7.8,1999 

Mr. Edward Hamberger 
President and CEO 
Association of American Railroads 
50 F Street, NW 
Washington, DC 20001 

Dear Mr. Hamberger: 

It has been almost 4 weeks since the Conrail acquisition split date. As you 
well know, during this penod, certain implementation issues have arisen that have 
affected rail service in the East. Tliis letter is to update you on the Board's activities 
in this regard and to encourage the continued efforts of the entire rail industry to 
ensure that the Conrail L-ansaction is implemented as smoothly and safely as possible. 

The Board has been actively involved in monitoring the operational aspects of 
the Conrail implementation process since its inception. As you know, the Board 
closely reviewed thc significant planning efforts of NS and CSX prior to the June 1 
split date. Beginning in August 1998 and continuing since the split. Board 
representatives have had regular conversations with NS and CSX officials, as well as 
discussions with officials of other railroads, and are in frequent cont ict with afTected 
customers and rail employees. In particular. Board representatives have worked with 
mterested parties to focus on possible private-sector solutions to address 
implementation problems and service issues that have arisen. By letter, I have 
specifically urged cooperation and mutual assistance on the part of NS and CSX, with 
a special focus on resolving interchange issues between NS and CSX. I also have 
written the Chairman of the Conrail Transaction Council, updating him on the 
Board's effo-.-ts to date and offering assistance as appropriate. And the Board 
continues to ; eceive and analyze relevant perfonnance data regarding the integration 
of the Conrail system and is requestmg additional data to further assist the Board in 
monitonng service performance dunng the implementation process. 



I know that the various Class I carriers have been working to assist NS and 
CSX, in particular through the offering oflocomotives and crews and the realigning 
of service pattems. Thjs continued cooperation and assistance is rritical to the 
ultimate success of the Conrail integration process. The Board looks forward to being 
kept informed as to ongoing industrywide efforts in this regard. 

The Board will continue to focus its efforts on ensuring as smooth and safe a 
Conrai! implementation process as possible, and we look forward to working with you 
and other interested parties to that end. 

Sincerely, 

/ 

Linda J. Morgan 



C9ffict of Uft (Stfairnun 

Surface (franaportation Board 
SaBlfington. B.(!I. 20423 0001 

June 28, 1999 

Mr. Jack Pmgh 
Millennium 
5026 Campbell Boulevard 
Suite H 

White Marsh, MD 21236-5979 

Dear Mr. Pioigh: 

I understand that you are assuming the Chairmanship ofthe Conrail Transaction Council, 
and 1 would like to take this opportunity to i pdate you on the Board's activities with regard to 
implementation issues that have been brought to the Board's attention since the June 1st Conrail 
acquisition split date. We share your interest in ensuring that the Conrail transaction is 
implemented as smoothly and safely as possible, and in finding appropriate ways to address and 
resolve the problems that shippers have recently faced during this implementation period. 

The Board has been actively involved in monitoring the operational aspects of the Conrai! 
implementation process since its inception, as has the Transaction Council. As you know, the 
Board carefully reviewed the significant planning efforts of NS and CSX prior to the June 1 split 
date. Beginning in August 1998 and continuing since the split. Board representatives have had 
regular conversations with NS and CSX officials, as well as discussions with oHicials of other 
railroads, and are in frequent contact with affected customers and rail employees. 

In particular. Board representatives have worked with interested parties to focus on 
possible private-sector solutions to address implementation problems and service issues that have 
arisen. We have established an open line of communication with NS and CSX to ensure that 
informal complaints received by the Board are promptly addressed. Also, by letter, I have 
specifically urged cooperation and mumal assistan e on the part of NS and CSX, with a special 
focus on resolving interchange issues between NS and CSX. I also have written the President of 
thc Association of American Railroads (AAR), updating him on the Board's efforts tt date and 
emphasizing the importance of industrywide cooperation. And the Board continues to receive 
and analyze relevant perfomiance data regarding the integration of the Conrail system and is 
requesting additional data to further assist the Board in monitoring service perfonnance during 
the implementation process. 



Additionally, as you probably know, various Class I and shortline carriers uave been 
working together to assist NS and CSX, in particular through the offering of locomct?ves, crews, 
and switching services, and the realignment of service pattems. And NS and CSX continue to 
redefine their operations to better serve their customers. The Board will continue to inonitor 
ongoing industiywide efforts and would appreciate being kept informed by the Transaction 
Council ofany initiatives it believes are appropriate to address implementation issues. 

The Board will continue to focus significant efforts on the Conrail implementation 
process. We look forward to working with you and other interested parties to that end. 

Sincerely, 

Linda J. Morgan 
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Asphalt 'tooting Manufacturers Auociation 

4041 powder mill iood, suite 404 
colverton, mofyiand 20705-3106 

tsl. 301.348 ?00? 

fox 301.348 ?020 

Via Facsimiu 

Correspondence 
Thursday, June 24, 1999 

Mr. Mflt'in F. Glemens.Ir. 
Director, Offi:e of C. imtihanc anrf F.r.fnrcfmevt 
Surface Transportation Board 
1925 K Street. NW 
Washington. DC 20425-0001 

Subject: CSX Corf>orufion und CSX Transportation, Inc., Norfalk Southem Cor|)oration and NorfoUc Southem Railu»a> 
Companv—Control and Operuting Leajes/Agrecmcnts—Conrail Inc. and Consolidated Rail Corporation, STB 
Finance Docket No. 33388 

Dear Mr. Clemens: 

The Asphalt Roofing Manufacturers Association ("ARMA"), the trade association 
representing North American manufacturers of asphalt shingles and roll goods, is writing 
this letter because of the concern many of our members have with t'ne unacceptable service 
being provided by Norfolk Southern Corporation ("NS") and CSX Corporation ("CSX"). 
Since the June 1, 1999 acqui.ition of Conrail as.sets was consummated pursuant to the 
Surface Transportation Board's '"STB") decision in the above-referenced docket number, 
NS and CSX have not adequately serviced many our members. This is particularly tme for 
those in the Midwest rhat are depenaent on the Chicago gateway and Shared Assets Areas, 
as defined in the aforesaid STB decision. This situation is causing significant downtime, 
transporiation shortages, changes in production schedules and lost wages and sales. The 
extensive disruption cf rail service is intolerable and wc request the STB to take appropriate 
measures to re.solve these egregious failures in customer service that flow directly from the 
acquisition of Conrail assets by these carriers. 

We are aware of reports by the news media that say NS and CSX are making progress. 
However, little improvement in customer service has actually been effected and the 
transportation problems, absent legulatory intervention, seem likely to continue over the 
foreseeable future. Additional time delays, disruption or lack of service, and questions that 
go unanswered by the carriers are having a crippling effect on many of our member company 
plant operations. ARMA understands that your ciffice is charged with extensive operational 
monitoring and is receiving in-depth weekly reports on both Conrail lines acquired by CSX 
and NS and pre-existing CSX and NS lines. We respectfully request your intervention to 
remedv this situation. 

ioMnwr iMrtss: nw.aspMfrw'mj.er; 



Please let us know if we may provide additional information to assist your office in its 
oversight role. We would appreciate any advice that you can give concerning steps taken to 
remedy the continuing failures in customer ser\'ice noted herein. Thank you in advance for 
your attention and consideration. 

Russell K. Snydei 
General Manatzer 

Cc: 
The HonoraMe John McCain, Chair, Senate Commerce, Science & Transportation- U.S. Senate Washington, DC 
The Honorable Thomas Blilcy, jr.. Chair, House Commerce Committee- U.,S. Senate Washmgton, LX: 
The Honorable Kay Bailey Hutchiwn, Chair, Senate Surface Transportation and Merchant Marine- U.S. Senate 
Washington, DC 
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torfoce (BratiBtiortatton Soarb 
Sulftngtoii. B.(E. 20423-0001 

June 25,1999 

Office of Compliance and Enforcement 

Danford L. Price, Assistant Vice President 
Service Measurements 

CSX Transportation 
500 Water Street 
Jacksonville, FL 32202 

Dear Mr. Price: 

This letter i^ill confirm our discussions regarding my responsibilities under Finance 
Docket No. 33388, Decision No. 89, to monitor thc implementation of thc Conrail acquisition. 
In so doing, I must assess the current level of reporting, thc operating conditions, and the need 
for additional infoimation, and must impose to tiie degree I believe is necessary, additional data 
requirements. Iv is my assessment that additional data should be inchided with the weekly 
reports now being filed with this office by CSX related to the acquisition ofConrail. 

Specifically, in assessing the operating conditions on the former Conrail lines acquired by 
CSX, it is my conclusion that the Board's monitoring will be aided by three additional data 
elements. First, I believe that it is necessary to have a daily snapshot view, Monday through 
Friday, of the of the acquired lines in terms of multiple main lines and sidings that are blocked by 
trains that are in other than nonnal movement status. It is my view that this report, as noted, 
would be a daily snapshot total, e.g., 1430 hours, for sidings and for multiple main lines, and 
would include a total for each category for the week. Second, I tlunk that it is important, 
particularly considering the apparent congestion on the acquired lines, to establish whether there 
are interchange probtems between CSX and NS, and between CSX and other railroads that 
would impede CSX's operations. Therefore, I would like a daily, Monday through Friday, 
ofTered-and-rehised in interchange repoit for traffic offered to NS and refused; trafGc offered to 
other connections and refused; and a daily total and weekly average for traffic offered by CSX 
and refused. Third, I think it is imperative to begin to rqx>rt on trains delayed by cause, e.g., 
trains delayed for lack of crews; trains delayed for lack of power; or trains delayed due to 
congestion or cor.gestion-related staging. As above, this report will be a daily snapshot total, 
e.g.. 0600 hours, for Monday through Friday, and should include a weekly total oftrains delayed. 

The additional reports described above should be filed with your weekly shared assets 
reporting and should be discussed to the degree necessary in your cover letter transmitting thc 
reports. Please contact me immediately if there are any questions related to this requirement. 

Sincerel 

Melvin F. Clemens, Jr 
Director 

N / 



fhxfBtt (SranBportatiOR ioarb 

9ul|iii9tan. B.Ql. 20423-0001 

June 25,1999 
Office of Compliance and Enforcement 

George A. Aspatore, General Solicitor 
Norfolk Southem Corporation 
Three Commercial Place 
Norfolk, Virginia 23510-9241 

Dear Mr. Aspatore: 

This letter will confirm our discussions rcgarding my responsibilities under Finance 
Docket No. 33388, Decision No. 89, to monitor the implementation of thc Conrail acquisition. 
In so doing, I must assess the current level of reporting, the operating conditions, and the need 
for additional information, and must impose to the degree I bcUeve is necessaiy, additional data 
requirements. It is my assessment that additional data shouki be included with the weddy 
reports now being filed with this ofBce by NS related to the acquisition ofConrail. 

Specifically, in assessing the operating conditions on the former Conrail lines acquiied by 
NS, it is my conclusion that the Board's monitoring will be aided by three additional data 
element.. First, I believe that it is necessary to have a daily snapshot view, Monday through 
Friday, of the of the acquired lines in terms of multiple main lines and sidings that are blocked by 
trains that arc in other than normal movement status. It is ray view that this report, as noted, 
would be a daily snapshot total, e.g., 1430 hours, for sidings and for multiple main linef, and 
would include a total for each category for the week. Second, I think that it is important, 
particularly considering the apparent congestion on thc acquired lines, to establish whether there 
are interchange problems between NS and CSX, and between NS and otber railroads that would 
impede NS's operations. Therefore, 1 would like a daily, Monday through Friday, offcred-and-
refiised in interchange report for traffic offered to CSX and refused; traffic offoed to other 
connections and refused; and a daily total and weekly average for trafGc offered by NS and 
refiised. Third, I think it is imperative to begin to report on trains delayed by cause, e.g., trains 
delayed for lack of crews; trains delayed for lack of power, or trains delayed due to congestion or 
congestion-related staging. As above, this report will be a daily snapshot total, e.g., 0600 hours, 
for Monday through Friday, and should include a weekly total of trains delayed 

The additional reports described above should be filed with your wceidy shared assets 
reporting and should be discussed to the degree necessary in your cover letter transmitting thc 
rqiorts. Please contact me immediately if there are any questions related to this requirement. 

Melvin F. Clemens, J 
Director 
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D E N N I S G. L Y O N S 
( 2 0 2 ) 0 4 2 - 5 8 5 0 

A R N O L D 6c P O R T E R 
SSSTV ELFTH STRECT, N.W 

WASHINGTON, DC 2 0 0 0 4 - 1 ^ 0 6 

12021 9 4 2 - 5 0 0 0 

June 24,1999 

NEW YORi< 

OENVE.T 

LOS ANGELES 

LONDON 

Hon. Mark J. Langer, Clerk of the Court 
U.S. Court of Appeals for liie 

District of Columbia Circuit 
E. Barrett Prettyman U.S. Courthouse 
333 Constitution Avenue, N.W., Room 5409 
Washington, D.C. 20001-2866 

Re: Indianapolis Power & Light Company v. Surface 
Transportation Board and United States of America 
No. 99-1231 

Dear Mr. Langer: 

Enclosed for filing in the above-referenced maner are an original and four copies 
ofthe "Motion of CSX Corporation and CSX Transportation, Inc. to Dismiss the Petition 
for Review L.sofar As It Seeks Review of Decisions Nos. 89 and 96 ofthe Surface 
Transportation Board in Finance Docket No. 33388." 

Kipdl/ date stamp the extra copy of tliis letter and the Motion which our 
messenger is pr'̂ senting and retum them to the messenger. 

Please contact me if you should have any questions on this matter. 

.yons 
Counsel for CSX Corporation 
and CSX Transportation Inc. 

Enclosures 
via hand delivery 

cc: 
Honorable Vemon A. Williams 
Parties listed on the Service List 



INTHE 
UNITED STATES COURT OF APPE-VLS 

FOR THE DISTRICT OF COLUMBI.A CIRCUIT 

INDIANAPOLIS POWER & LIGHT CO.MPAKY, 

Petitioner, 

SURFACE TRANSPORTATION BOARD and 
UNITED STATES OF A.MERICA. 

Respondents. 

No. 99-1231 

MOTION OF CSX CORPORATION AND CSX TRANSPORTATION, INC. 
TO DISMISS THE PETITION FOR REVIEW INSOFAR As I T SEEKS 

R£\ IEW OF DECISIONS NOS. 89 AND 96 OF THE 
SURFACE TRANSPORTATION BOARD IN FINANCE DOCKET NO. 33388 

CSX Corporation and CSX Transportation, Inc. (collectively, * CSX"), who have 

moved to intervene as a maner of right in this maner, hereby move that the Petition for 

Review in this matter be dismissed as out of time insofar as il seeks review of Decisions 

Nos. 89 and 96. The ground is that the Petition for Review, which was filed on June 16, 

1999, was not filed within 60 days afier the dates of ser\ ice of those rwo Decisions. 

BACKGROUND 

In the present Petition for Review, Indianapolis Power & Light Company (' IPL") 

seeks review of three Decisions of the Surface Transportation Board (the "Board" or the 

"STB") in Finance Docket No. 33388, entitled "CSX Corporation and CSX 



Transportation, Inc., Norfolk Southem Corporation and Norfolk Southem Railway 

Company — Control and Operating Leases/Agreements — Conrail Inc. and Consolidated 

Rail Coiporation." The first of the three Decisions appealed from, Decision No. 89, was 

served on July 23, 1998; in it, the Board, in a 424-page decision, approved the transaction 

in which CSX and the Norfolk Southem companies would acquire control over Conrail 

Inc. and Con.solidated Rail Corporation (collectively, "Conrail") and wouid divide most 

of its assets for operation between them. The Decision imposed approximateiy 

50 operating and commercial conditions and numerous environmental and reporting 

conditions on the applicants. In the second Decision, Decision No. 96, ser\'ed 

October 19, 1998, the Board disposed of certain Petitions for Reconsideration and 

Clarification of Decision No. 89, timely filed, including one by IPL. In the third 

Decision. Decision No. 125, served May 20, 1999, the Board responded to a Petition for 

Clarificaiion or Reconsideration ofa later Decisicn oftiie Board, in Decision No. 115, 

served February 8. 1999. by granting CSX's Petition for Clarification and denying relief 

to cenain other parties, mcluding IPL, which w r̂e seeking various items of relief relating 

to the provision of rail service to one of IPL's plants in Indianapolis. 

The historv ofthe controversies which were detennined in Decision No. 125 is 

outiined in the Moiion to Dismiss filed by the Board on June 21, 1999. and we refer the 

Court to the discussion contained in lhat Motion. In essence, the point is that the earlier 

Decisions were not opened up for reexamination either in the proceedings were resolved 

by Decision No. 125 or in the proceedings that were resolved by the Decision which led 



to it, Decision No. 1! 5. Decision No. 96, in one situation, expressly left open a narrow 

issue — the location of an interchange point — and provided a process whereby that 

issue would be resolved and accordingly how a particular aspect of one of the conditions 

in the earlier decision in Decision No. 89 would be implemented. To the extent that there 

was anything left open in Decision No. 96, it was the point about the location ofthe 

interchange point, which Decision No. 96 itself left open.' The subsequent Decisions 

concemed the outcome of the process launched by Decision No. 96; they did not reopen 

Decision No. 96 or the earlier decision in Decision No. 89. To be sure, however, the 

Board did give some consideration in Decisions Nos. 115 and 125 as to whether the 

interchange movement itself was adequate (as the language quoted in the footnote 

indicated it might), but there was no opening up by the Board of anvlhing decided in 

Decision No. 96, excep: ihat. as the parties proposed and as the Board determined, a 

different interchange pu;: ', was selected. Accord:ngly, neitiier Decision No. 89 noi 

Thc Board said in Decision No. 96 (at 14): 

h was our intent in imposing relief at the Stout plant, inciuding an 
interchange at milepost 6, to ensure efficient and competitive service, 
including service from coal cigins on ISRR. DOJ. the primary advocate of 
the NS'ISRR interchange at milepcst 6, e.xplained that this remedy, together 
with direct access by NS at Stout, was necessan.' to permit NS to compete as 
Conrail does now at Stout. From the record before us, we cannot determine 
uhether an interchange at milepost 6 is sufficient to provide thc relief we 
contemplated. .Accordingly. v.e wiil direct applicants and ISRR to negotiate 
a mutually satisfactorv solution to this problem and repon back to Ui in 60 
days. If the parties are unable to agree on a solution, wc will fashion one. 
(footnote omined) 



Decision No. 96 was reopened, and the only issues properly before the Court are those 

aecided in DecisionNo. 125. 

For the reasons set forth in the Board's Motion, it is clear that the Petition for 

Review is hopelessly out of time insofar as it seeks review ô  Decisions Nos. 89 and 96, 

since the 60-day period established in 28 U.S.C. § 2344 for filing Petitions for Review 

from those Decisions ran prior to the end cf 1998, six months or more .rior to the filing 

ofthe preseni Petition; and those Decisions were not reopened by the board in the 

subsequent proceedings which led to Decisions Nos. 115 and 125. Those later Decisions 

involved implementation of one aspect ofthe earher Decisions, not any reopening of 

them or any petuion to.recpen them. 

In addition to the authonties cited by the Board, we call to tlie Court's anentior its 

decision in .yalional .As.wcic:n'on of Reversionan,- Properly Owners v Surface 

Transportanon Board, el al., 158 F.3d 135, 332 U.S. App.. D.C. 325 (I99S). In thai 

decision, the pelitioner ("NARPO") sought review, under the same junsdictional statutes 

involved here, 28 U.S.C. §§ 2321 and 2344. In that case, the Interstate Commerce 

Commission (the "ICC"), predecessor to the Board, promulgated a sei of n-les in a 

mlemaking proceeding of inierest to NAPJ'O which was completed in 1986. NARPO 

participated before the ICC but did not seek judicial review ofthe mles promulgated. 

Two years later, at the request of NARPO, the ICC requesied public comments on a 

specific issue raised by NARPO. but, in a decision in 1989, the ICC delemnned nol to 

change its ongmal mles in the way suggested by NARPO. NARPO sought 



administrative reconsideration, but the ICC denied reconsideration in 1990, and NARPO 

did not seek judicial review. In 1994, NARPO requested a new mlemaking proceeding, 

seeking the same change it had sought earlier, which the ICC denied; this lime, NARPO 

soughi judicial review. This Court affirmed, in an unpublished decision (cited at 158 

F.3d at 140, 332 U.S. App. D.C. 330), stating that an agency decision not to initiate 

rulemaking is accorded extraordinary deference and is only reversed in a "rare and 

compelling case," not found by the Court. 

After the Board succeeded to the ICC on January 1, 1996, the Board opened a 

mlemaking proceeding concerning the mles in question (i) to implement the statutory 

changes made in the governing statute by the Act which abolished the ICC and provided 

for the Board as its successor, and (ii) to consider making certain other changes. The 

Board did not identify that it was considering any change regarding the issue ihal 

NARPO had raised in its pnor petilions NARPO filed a request with the Board lhat its 

views on the point which it had raised in the earlier petitions be adopled by the Board, 

and the Board denied that requesi. NARPO filed a Petition for Review in this Court, and 

the Board filed a Motion to Dismiss on ihe grounds lhat the Petition for Review was 

untimely. This Court granled the Motion, finding that the notice of mlemaking issued by 

the Board in 1996 did not "reopen" the earlier Decisions which were substantively 

adverse to NARPO; that, accordingly, the only actions ofthe Board or its predecessor of 

which revieu uas being soughi were the older decisions imposing the mle with which 



NARPO disagreed; and lhat, accordingly, that the Petition for Review was grossly oul of 

lime. 

Insofar as the present Petition seeks to review Decisions Nos. 89 and 96, it is 

similarly out of lime, h was no part oflhe agenda ofthe Board in Decisions Nos. 115 

and 125 to open up anything thai was decided in Decision No. 89 or Decision No. 96. 

There were fresh issues presented and decided by the Board in Decisions Nos. 115 and 

125, as to the implementation of actions done in Decisions Nos. 89 and 96, with respect 

to which the Pelilion for Review is timely, but none ofthe issues decided by Decision 

No. 89 or No. 96 was opened by the Board, and none ofthe motions or petitions that 

were disposed of in Dec.sion No. 125 purported to be a Petition for Reconsideration of 

either of Uiose two Decisions. Accordingly, the Petition is oul of lime insofar as it seeks 

review oflhe two earlier Decisions. 

is more 
If anything, this case is an a fortiori case to die NARPO case; there 

reason here to declare that Decisions Nos. 89 and 96 are final and lhat review of lhem is 

too late than was the case in the mlemaking decisions (or refusals to change mles) which 

NARPO sought belatedly to challenge in court. The NARPO case involved mlemaking, 

and as is well known, an admimstraiive agency may change its mles from time to time 

after compliance with the Administrative Procedure Act ar.d the presentation ofa rational 

basis theretor. See gener^ Garland. "De-egulation and Judicial Review," 98 Harv. 

L. Rev. 505 (1985). On the other hand, tl.e proceedings here were of an adjudicative 

nature, auihonzing a particular transaction on a particular set of condiiions. The 



proposition, in such a case, that any action ofthe Board implementing an original 

decision involves opening up the entirely of lhat original decision, thereby making the 

original decision freshly subject lo judicial review, would be most unsettling to parties 

who acted under the original decision. 

The fact that the Board in Decision No. 89 imposed a five-year oversight 

condition in which it expressly reserved jurisdiction "in order to implemeni the five-year 

oversight condiiion imposed in this decision and, as necessary, to impose other conditions 

and/or to take olher action" makes a strict enforcement ofthe mle followed in the 

NARPO case most importanl. If any exercise of, or requesi for the Board to exercise, its 

oversight po vers had the effect of making the original decision open lo a fresh judicial 

review al any time during the five-year period, the effeci would be lo transfer the Board's 

powers to reopen the dt cision — to the extent the Board, in its lauful discretion, so 

determines — to the couns. The mere fact lliat an implementing decision relates lo an 

earlier decision does not mean dial judicial review oflhe implementing decision opens up 

the origina! decision where the agency did not take that action itself 

The issue is of particular relevance in view ofthe suggestion by IPL that the 

Court might vNish, sua sponte, to transfer this case to the Untied Siaies Court of Appeals 

for the Second Circuit, where various timely Pethions for Review of Decision No, 89 are 

pending. Since the present Petition can properly be brought only wrh respeci to Decision 

No. 125. which is not part of the subjeci matter ofany oflhe petitions in the Second 



Circuit, there is no basis, under 28 U.S.C. § 2112, or otherwise, for the suggestion lhat 

the present Petiiion should be iransfened. 

CONCLUSION 

For the reasons staled herein and in the similar Motion filed by the Surface 

Transportation Board, the Pelilion for Review should be dismissed as untimely lo fhe 

extent that it seeks review of Decisions Nos. 89 and 96. 

Respc 

Dennis G. Lyons 
ARNOLD & PORTER 

555 Twelfth Street, N.V. 
Washingion, D.C. 20004-1202 

202-942-5858 

Counsel for CSX Corporation and 
CSX Transponauon, Inc. 

June 24, 1999 



CERTIFICATE OF SERVICE 

1 hereby certify that on this 24th day of June, 1999. a copy oflhe foregoing 

"Motion of CSX Corporaiion and CSX Transportalion, Inc. to Dismiss the Pelilion for 

Review Insofar As It Seeks Review of Decisions Nos. 89 and 96 ofthe Surface 

Transportalion Board in Fmance Dockei No. 33388," was served by first class mail, 

postagt.' prepaid, or more expeditious manner of delivery-, on all parties ofrccord to this 

case, as named on the anached Service Lisl. 

Dennis G. Lyons 



SERVICE LIST 

Michael F. McBride, Esq. 
Brenda Durham, Esq. 

LeBoeuf, Lamb, Green & MacRae, L.L.P. 
1875 Connecticut Avenue, N.W., Suite 1200 
Washington, D._. 20009-5728 

The Honorable Janet Reno 
Anomey General of the United Stat -s 
950 Pennsylvania Avenue, N.W. 
Washington, D.C. 20530 

John P. Konte, Esq. 
U.S. Department of Justice 
Antitrust Division 
601 D Street, N.W. 
Washington, D.C. 20530 

Louis Mackall, V, Fsq. 
Office ofthe General Counsel 
Surface Transportation Board 
1925 K Street, N.W.. Room 609 
Washington. D.C. 20423-0001 

Richard A. Allen, Esq. 
Scott M. Zimmerman, Esq. 
Zucken, Scr Jtt & Rasenberger, L.L.P. 
888 Seventeenth Sueel, N.W., Suite 600 
Washington, D.C. 20006 
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> A u r r 

Ona James C«nter 
Richmond Vtrgmia 23218 
(804) 762-1434 

John W. finow 
Ctia:rnnan. President 
Chief Executive Officer 

June 24,1999 

Chairman Linda J. Morgan 
Surface Transport?' on Board 
1925 K Streei, N. W. 
Suite 820 

Washingion. D. C. 20423 

Dear Chairman Morgan: 

Thank you for your recent letter conceniuvg the Conrail integration. It is 
especially good lo know that our efforts to keep the Board and our cuslomers advised of 
our transitional problems have been helpful. 

1 share youi belief tliat cooperation between CSX and NS is critical lO promoie 
effteient and competitive rail service in the East. Since we came lo terms with NS on the 
joint acquisition ofConrail, 1 believe that overall we have wr ked well with NS to see 
this transaction consummated. I know that you and your staff have been advised of many 
areas of CSX/NS joint efforts such as the detailed operating plans for the Shared Asseis 
companies, thc allocation of equipment and systems, and thc retention and development 
of people we need to mn CSX, NS and Conrail. On many occasions, David Goode and 1 
have addressed personally the need for cooperation between our organizations to promote 
the impiemeniation of tht Conrail transaction. I will continue lo promote that sciisc of 
cooperation throughout CSX in thc months ahead. 

These efforts of cooperation have continued through thc transition period beyond 
Spli' Date. Examples of these include: regular meetings and communications between 
operating officials from Ron Conway on down; the operation of provisional trains to 
handle traffic moving between the NS and CSX portions ofConrail, thc sharing of 
facililies and the granting of additional trackage rights to improve flows; and the 
continued cooperation between thc technology groups of CSX and NS. 

Our independent and joint efforts resulted in a successful, but not perfect, 
implementation ofthe Conrail transaction and we're working closely together to resolve 
the issues lhat have subsequently emerged. These efforts are paying dividends and I can 
assure you thc lines of communication and cooperation arc wide open. As you appreciate 
from our infomial reports. CSX continues to have hcavy terminal volumes and our on­
time perforaiance lia.s not yet matched Conrail's pre-Split Dale peak levels. There arc 

• Post ottice Box 85628 Richmond Viioinia 2328S-5629 • 
• FAX (804) 782 6734 • 
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Chairman Linda J. Morgan 
Page 2 
June 24, 1999 

making „,oaiflc..io„M„ 0 . o ; „ C r f . : r . : ^ r . r « ^ ^ ^ ^ ^ ^ ^ ^ ^ 

But. as your letter points out. close operaUonal cooperation between »nH ^ 
needs to be an ingredient in each ofour plans for successful i m r n c n ^ t t n ? . ' t 
your assessment that interchanges between NS and C ^ Y I I ag'cc with 

Sincerely, 

/bfd 

cc: Ron Conway 
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Norfolk Southern Corporafion David R. Good* 
Thr̂ G Comnr,ercial Place Chairman, Presideni and 
Norfolk, Virginia 23510-2191 Chial Execirtive 0«ic«r 
Telephone (757) 629-2610 
Facsimile (757) 529-2306 

June 24, 1999 

The Honorable L'.ida J. Motgan 
Chairman 
Surface Transporiation Board 
Washington, D.C. 20423-0001 

Dear Chainnan Morgan: 

The transition from planning to iirplcmcating the Conrail transaction has served 
t remind us all what a complex thing a large rail aetwork is. June has been a long 
montii, but I do believe we are gaining on more nonnal operations and will soon see 
measurable improvements in our new network's efficiency. 

I speak continually vrith NS' people on thc front lines c. Conrail implementation. 
Their efforts to meet our customers' needs hour by hour really have been quite 
extraordinary. Responding to your concems about interchange, I have made sure NS' 
peopic understand that NS and CSX should work together, within the bounds of our 
relationship as competitors and the limits of our physical facililies, to bring about a 
smooth transition. So that no opportunity is lost to enhance operations interface, wc have 
ananged for senior officers of NS and CSX to confer regularly on interchange issues. 
With this process in place, 1 am confident we will soon increase efficiency ai points 
where NS' and CSX's new systems intersect. 

I talk often with John Snow, and each company's senior operating officers arc 
also frequently in touch. Rest assured that we imderstand our obligations to the Board 
and the shipping public and will continue doing everything humanly possible to fulfill 
them. Our interests, CSX's interests and thc Board's interests are al- solutely congruent 
when it comes to making this transaction a success. I look forward to giving you and 
your staff frequent updates on the progress of Conrail implementation. 

avid R. Goode 

Operating Subsidiary NorfoN Soii»*:*"'.i Railway Company 
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June 23, 1999 

The Honorable Steven C. LaTourette 
'J.S. House of Representatives 
Washington. D.C z0515 

Dear Congressman LaTourette: 

Thank you for your letter of April 30,1999, conceming the Conrail acquisition and 
the impaci il will have on the Cily of Geneva's ability to provide emergency services to ils 
residents. Safety lo communities and emergency vehicle access are a great concem of the 
Board, and many local govemment leaders raised these issues during the environmental 
review process in the Com-ail Acquisition proceeding. To address issues conceming 
emergency vehicle access, the Board's Seciion ofEnvironmental Analysis (SEA) conducted 
highway/rail at-grade crossing vehicle delay and queues' analyses to identify highway/rail at-
grade crossings wilh the potential to experience increased posl-merger delay times. SEA 
found the predicied increases for delay on the segments in G neva to be below the criteria for 
significance. 

To analyze the effecis of the proposed Conrail Acquisiiion on the roadway sysiem at 
exisiing highway/rail at-crossings, SEA identified the crossings on rail line segments lhat 
would exceed the Board's environmenlal analysis Ihresholds. SEA then calculated potential 
changes in vehicle delay at these crossing where average daily traffic (ADT) volumes are 
5,000 or greater. SEA concluded that the potential effect of increased train iraffic for 
highw ays w ith ADT volumes below 5,000 would be experienced by very few drivers and the 
additional vehicular delay would be ininimal. 

All highway/rail al-grade crossings in Geneva had an avera'̂ e daily traffic less than 
5,000 and therefore crossing delay impacts were not considered significant. The analysis 
indicates lhat Geneva will experience some negligible increases in post-acquisition delay 
times on the CSX Transportalion, Inc. (CSX) and Norfolk Southem Railway Company (NS) 
lines that cross the city. Delay time on ihe CSX line located north ofthe fire station will 
increase fi-om 1.03 minutes lo 1.05 minutes per stopped vehicle for a tolal increase of .02 
seconds per vehicle. On llie Norfolk Southem line south of the fire station, the crossing delay 
limc per stopped vehicle will increase from 1.08 minuies to 1.17 minutes, for a total increase 
of .09 seconds per stopped vehicle. Thus, SEA determined that the increase in delay-time al 
the Geneva crossings w as nol significant and lhat no mitigaiion was wananted. Although 
post-meri.'er delay times on the segments in Geneva were found to be below the criteria for 
significance, SEA acknowledges that time is critical for emergency vehicles to reach the 
scene of a fire and that even a small increase in delay could exacerbate problems when 
blocked grade crossings hinder the movemeni of emergency vehicles. 



In this regard, we note that these lines will experience an increase in post-acquisition 
traffic of 4.7 CSX trains and 23.6 NS trains. The increase in train movements will increase 
the incideni of delay, but will not increase, however, the crossing delay time per stopped 
vehicle. Given the negligible increases in post-acquisition delay times on both the CSX and 
NS, coupled with emergency vehicle's priority crossing over other stopped vehicles, the fje 
department should experience only minimal delay time if stopped by a passing train. 

Public outreach wtr. undertaken in Geneva to solicit comment on the Draft 
Environmental Impact Statement (DEIS) and to solicit community input in the environmenta. 
process. SEA distributed the DEIS to the local public library, announced the document 
availability lo area newspapers, radio stations, area organizations, city and elected officials, 
and environmentaljustice organizations. SEA also distributed the Final Environmental 
Impaci Statement to the local library and city officials. No conunents were received from the 
City of Geneva. 

The Board maintains monitoring and enforcement authority over the Conrail 
Acquisition. If there is a material change in the facts or circumstances that would affect the 
imposition of mitigation in this proceeding, the Board will review that infonnation, upon 
petition by any party who demonstrates such material changes. 

I hope that this infonnation is helpful to you and Chief Lenart of ths Geneva Fire 
Departinent. If you have any questions or require additional infonnation, please feel free to 
contact me. 

Sincerely, 

Linda J. Morgan 
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Dear Chairman Morgan, 

I am writing conceming the Conrail acquisition and the impact it will have on the City of 
Geneva's ability to provide emergency services to its residents. 

Enclosed please find a letter fi-om the Chief of the Geneva Fire Department, Mr. Tim Lenart. 
As you can see, Mr. Lenart makes a very compelling argument. As Chief Lenart states, "it 
would be very difficult for a fire chief to tell someone who has lost a loved one or all their 
worldly possessions I'm sorry but we were delayed by a train." 

Accordingly, 1 would appreciate it i f you would study the impact ofthe acquisition on Geneva's 
ability to provide emergency assistance, and share your findings with me. Additionally, I would 
like lo be informed what actions the Surface Transportation Board will undertake to mitigate the 
problems Chief Lenart outlines in his conespondence. 

Chairman Morgan. I appreciate your lime and expeditious consideration ofthis matter. I remain 

Very tariy yours. 

IN c. L<4TOURETTE 
Member of Congress 

SCL/mjr 

cc. Mrs. Diane Liebman, Vice President 
Railroad Federal Affairs 
CSX Corporation 

ROOM '22* 
LONGWOOTH HOUSE OFFICE BUILDING 

AASHINGTON. OC 20516 
(2021 225-5731 

1 VICTORIA PLACE 
HOC*'320 

PAINESVILLE OH 44077 
(440) 352-3938 

TOLL FREE IN OHIO 

1-800-447-0629 

PARMA HfclGHTSCITY HALL 
62S1 PEARL ROAP 

PAHMA HEiGHTS OH 44130 
1440) 887-3900 
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April 20. 1999 

Congressman Seven LaTourette 
1 Victoria Place RM 320 
Painesville, Ohio 44077 

Dear Ĉ Dngressman LaTourette. 

-i^Mtd. 

APR ? 71999 

The recent merger of Con Rail and the CSX railroads has increase the train traffic 
through the City of Geneva. The Increased train traffic has caused some great 
concerns about fire safety to me, as fire chief, and the citizens of Geneva. The Geneva 
Fire Department protects approximently 24 Square miles, half of this area is north of 
the Con Rail railroad tracks. The fire departments quickest route of response to this 
area is the North Broa»iway corossing in Geneva, there are two other crossing in the 
city Eagle Street and Austin Rd. which are only a few hundred feet apart. Often when a 
blocks one crossing the other two are also blocked In a fire emergency and the 
crossings are blocked the fire aeoartment has two options, one is go west which will 
add approximently 15 to 20 minuies to the response time or go east which is even 
' ?nger When a fire doubles in size every 30 seconds and this type of a delay Is 
unacceptable 
One Answer would be to build an over pass at the Xustin road crossing. This would be 
a costly project and one the city can not afford. Another system that could be installed 
in a train monitoring system which would allow the fire dispatcher to inform the 
responding fire apparatus what crossings are blocked and adjust the response 
accordingly. 

The railroads have a responsibility to the citizens of our area as will as the larger cities. 
It would be very difficult for a fire chief to tell someone who has lost a loved one or all 
their worldly possessions" I'm sorry but we were delayed by a train". Thank you for 
your attention to this concef 

Yours in Safety 

Chief Tim Lenart 
Geneva Fire Department 
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June 23, 1999 

Mr. David Post 
Member 
Transporiation Communication Union 
177 New Hampshire Dnve 
Lower Bunell, PA 15068 

Rf. STB Finance Docket No. 33,388, CSX Corporation and CSX 
Transponation, Inc., Norfolk Southern Corporaiion and Norfolk 
Southem Railway Company — Control and Operating 
Leases/Agreements — Conrail Inc. and Consolidated Rai! 
Corporation 

Dear Mr. Post: 

As you have indicated that you aie familiar with the subjects covered in my 
conespondence wilh Mr. George Donahue (his leiters lo me dated Novembei 25, 1998 and 
February' 6 and 22, 1999 and my responses dated January 12, March 16 and April 7, 1999), I will 
not repeal in detail the matters addressed in that conespondence. 

I am sorry that you are so dissatisfied with the agreement lo implemeni the Conrai! 
transaction entered into between your representatives and rail management. It is apparent that 
your principal ubjeciion is to the provisions that require you lo accept a posiiion for which you 
arc qualified even i f i l requires that you move your residence in order lo remain entitled to the 
protective benefits provided under the agreement. Among these benefits are up to six years 
salary protection, retraining, if necessary, and moving and relocation expenses. You have argued 
that it is not fair for the agreement to require that you and others similarly situated in Pittsburgh 
exercise senionty to obtain a position, if the new position requires you to move, because (1) 
some olher voluntary agreements h ve not required employees to move, (2) the Board indicated 
lhal Illinois Central employees coula not be required to move to Canada or forfeit their protective 
benefits under New York Dock, and (3) in other cases involving review of arbitral decisions the 
Board has held that the New York Dock conditions do not require dismissed employees to accept 
recall to a position that would require a change of residence unless the agreement under which 
they were working al the time they were dismissed provided for involuntary iransfers of 
employees. 

Without going into detail, because the Board could be involved in a request to review an 
arbitral decision if you elect to pursue the matter through arbitration, one cannot necessarily 
conclude that these situations are similar to thc situation that you and your fellow Pittsburgh 
TCU employees are in. In connection wiih the suggestion in your letier that you arr foreclosed 



from pursuing arbitration because you are not a imion official, I would call to your attention that 
Article 1, Section 11 of New York Dock expressly provides for arbitration "[i]n the event the 
railroad and its employees .. . cannot settle any dispute or controversy with respect to the 
interpretation application or enforcement ofany provision of [these conditions]." 

As with Mr. Donahue, I offer you the assistance of the Board's Office of Congressional 
and Public Services should you desire to pursue your arbitral remedies. That Office can be 
reached at (202) 565-1592. 

I am having a copy of your letter and this response made a part ofthe public docket in the 
Conrail acquisition proceeding. 

Sincerely, 

Linda, J. Mdfgan 

2-
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June 11, 1999 
Sunacc Transponation Board 
Depanment of Transponation ^ # 
Washington.DC 20423-0001 o: M 

cn 

o 

Dear Ms Morgan 

This has reference to Finance Docket No .V3388 authorizing the Acquisition of Consolidated R„il - -
Corporation (CR) by Norfolk Southern Corporation (NS) and CSX Corporation ^ 
(CSXT) In Decision No 89 which approved the transaction, thc Board and the Carriers acknowledged that 
the major job losses would occur in l.asicallv 2 cratls the clerical craft (TCI ) and the track maintenance 
craft (HMWI!) I have about 10 years service in each of these crafts and have 5 y'.ars experience in 
management as a Superv i.sor of Damage Prev ention for Conrail In a prior life main- vears aso, I recall 
studying about Busmess and Govem.riental Regulation and how govemment was being blamwl for the 
demise of 6 railroads in the nonheast quadrant ofthe country and how TOvemment would also resunect it 
bv consolidating them mto one railroad It was 197.?, 1 was 20. Richard Nixon was the President who 
authon/ed it and none of the expen Economists at Pitt gav e the plan liule more than a prayer of 
succeeding 

In any event. I feel well qualified, almost duty bound, to speak out on behalf of myself and the other 
Customer Serv ice .Agents (clerks) in Pittsburgh who take great exception to the impiememing agreement 
reached between T C f and the Carriers As it stands now, I, as a member ofa group called supplemental 
extra board employees (SEB), am expected to assist the NS, CSXT and SAA for at least the next 6 momhs 
in imegrat.ng our wniputer information svstem with theirs As SEB s we will be required to move fi-om job 
to job as needed to fill in for clerks who are in training or are in the process of moving south this will 
create a verv demanding challenge tor all SEBs .\ccording to the unratified implementing agreement 
signed Nov 2' 1998 bv all involved panies, SEB s will b.; able to bid on positions in N&W District 52 
and in the event that ue cannot secure a position bv the time the NS is moved out ofthe NCSC in 
Pittsburgh we will be furtoughed without protection. 

In the event this becomes a reality for any one ofthe SEBs vve feel we are entitle to New York Dock 
protection since we will have exercised our seniority to the fullest extent w ithout a change in residence, and 
this IS sll our cunent collective bargaining agreement requires 1 have read the views of'lhe Board on this 
issue in the l.abor Impact areas of Einance Docket 33388 No 89 and understand vour position that the 
Board teels this is best left to negotiation during the implementation prixess The Board also feels that it 
-should not intervene unless it can be shown that unusual circumstances require more stnngem protection 
lhan the level mandated in our usual conditions " It is the unusual circum.siances ofthis particular 
transaction that I would now like to address 

TCI'. Secretarv Slater ofthe Depa;lmem of Transportation, Senator Arlen Specter and others have urge the 
S FB to enhance thc doctnne of New \ ork Dock because ofthe unusually long distance the clerical force 
will be required to move just to retain their positions The Board to date has felt that as lonn as the Cartiers 
pav tor thc expense of moving, thev should be allowed to exploit the-fundamental bargain " o f NYD of 
requiring employees to move around in exchange for th^ benetlts NYD provides 

We disagree with the Board on this issue, since the two mergers prior to ours, the BNSF and W>SP, were 
given the option to move Additionally, very recentiv the b̂ Jard approved the CN-IC acquisition without 
requiring anv ofthe clencal force to change their place of residence, or be denied NYD benefits Conrail 
emplovees in general and Conrail clerks in particular have always been treated differently and tiiis is no 
exception We were the only Class 1 Railroad in Amenca without lifetime job protection even though our 
C.eneral Chairman. Anthony Santoro repeatedly proclaimed that "No arbitrator in the world could deny us 
the same job protection that all Class 1 railroads enjoy " TCU wem through the very lengthy and expensive 

ca 
71^ 

C O 
U 3 



procedure required under the Railway Labor Act and the .Xationai Mediation Board to obtain a Section 6 
Nolice on this very issue We wonder then, why General Santoro agreed to let this and anv other 
outstanding Section ft Notices vaponze with his signing of the pre-takeover impiememing agreement'' 

In the BNSE merger, employees were given 4 choices including being placed on a reserve board, where 
they would receive full pav and benefits if thev had less than 10 vears to retirement aae 
Why would the Board and TCI treat the Contail Clerical force any differently ' ^specially when one 
considc-s the sacnfices that were made to tum six railroads lhal. by definition, had no worth imo one ofthe 
most advanced rail networks in the nation, ifnot the world, that commanded a price of over 10 billion 
dollars' 

Another unusual and verv significant circumstance that makes the Conrail breakup ditTerem is that the rank 
and ille were never given the opportunity to ratify the implementing agreement, even though direct 
requests were made to that etTect 1 know the BNSF agreement was subject to ratification and 1 strongly 
suspect the other two were also 1. for one find this very disturbing, as this agreemeni will have a major 
impact on all of Conrails clerical force and their families Moreover, it makes a mcKkery ofthe collective 
bargaining process and is panicularly insulting since the CR -acquisition ' was, in Wall St parlance, a 
hostile Meover This fact alone suggest that this transaction called for more protection by the STB than 
Ihe other three, not less' 

I understand the right ofthe carriers to move work to wherever they may choose This is their right as the 
new ou ners However, in order to require Conrails clerical staff to move along with this vvork. provisions 
ofour collective bargaining agreemem (CBA) must be modified or abrogated altogether As you know, the 
Supreme Court has held that the carriers do in fact hav e this right as long as they can prove that il is 
ihi vstiiry to the transaction (Norfolk & W Ry \ American Train Dispatchers' Ass n, 499 L' S 117, 
127-28 (1901) A benefit not solely to the corpt)ration but also to the public interest must be demonstrated 
m order for this privilege to be realized b\ the railroads involved To the Boards credit, none ofour CBA 
provisions were altered, as the carrier requested, pnor to granting approval ofthe transaction However, 
nothing prevents the carners •rom requesting and being granted changes in the future and this is why it is 
imperative that a decision in this matter be resolved now 

I hc caniers would be v erv hard pressed lo aigue that transferring over .̂ 00 clerks hundreds of miles, is 
necessan, to this transaction With thc advent of digital technology, powerful personal computers and the 
Internet, it is now verv possible to perform :ill clencal functions reiated to our lohs from any piace in the 
nation literaiiv within seconds In fact, thc ;rners have inadvenenib acknow ledged this by ofiering some 
managers whom chose not to relocate or wv: for them, positions in Pittsburgh working out oftheir homes. 
These offers were extended after these managei ^ had already received obscene bonuses of hundreds of 
thousands ofdollars 

The Conrail clerical force is old b> any standard, the average age being around ^0 Practically all are paid 
KWo oftheir base rate and have 4 or ."̂  weeks vacation, accumulated sick time and personal time When 
one faciors in the higher co.st of medical insurance, and fhe costs associated with transfening people IOOO 
miles, the cosf cfTecfiveness of such a decis-on is suspect Suspect that is if you believe the caniers will not 
seek to abrogate their own protective agreements in the near Rrture citing the rapid advancement in digital 
communications and this transition as the justification needed to achieve this goal Onlv a fool would" 
believe thc earners are not already planning this strategy After all, it makes perfect business sense and as 
one \ ice-Presidcnt Millionaire once told me ' there are no morals in business " 

Our CBA has provisions thai allow for v oluntary transfer of clencal employees across the system Hus is 
far ditTerent ihan a mandatory provision requiring emplovees to transfer or nsk losing their prote<;tive 
benefiis \,s von knou. the viistmction is anvthmg but tnvial L'nder its Lace Curtain standard of review, 
thc S fB ruled in Finance Docket No 28'X)5 (Sub-No 25) commonly refened to as the Dennis precedent 
and in Fmance Docket 289U5 (Sub-No 28) 'hat 'absent a provision in their collective bargaining 
agreement that would pennit involuntary transfer, dismissed employees do not forfeit their dismissal 
allowances if they refuse to accept a recall to work that would require them to relocate to a location that 
would require a change in residence In Docktl No 28905 (Sub-No 28) the Board under vour leadership 



stated m its decision that lAfeiLii^/iii^tLA n^ires thejerms ofa 
BrotMM^rnployeg:s_w^nga^^ by Â^̂w York Ditck claimants fullv exerris'̂ d rh^ir 
seiuMU ĴLnder tlie appl'^bLe w^^ The Board agreed with the arbitrator's decision that 
employees would not be denied their NYD benefits 

In Norfolk and Westert. v Nemitz. the c Jurt mle thaf Secfion 5(2H0 provides for mandatory compensation 
for employees aflected by a consolidation Moreover, while the "notwithstanding'- provision provides the 
means by which caniers and unions can negotiate, but it is also a condition ofthe first sentence in 5(2X0 
calling for a fair and equitable anangemem for the atfected railroad employees Our implementing 
agreement is neither fair nor equitable When a CEO is given a bonus of over 22 million dollars for 
dismamling what t(x>k nearly a quarter cemury to create, when his senior staff all became multimillionaires 
for helping in this endeavor and mere floor manager receive $250,00f) to $500,000 without being required 
to move or even work for the new caniers, our "agreemem" can hardly be called fair and equitable In fact. 
It IS laughable Clerks on the hand have been given the wonderfiil opportunitv of fo"owing their $35,000/ 
year jobs and the earners will pav their moving expenses Anyone who decides to stay in their home 
seniority district will, according to this "agreement" be permitted to collect $202./week unemployment for a 
tew momhs. provided of course that they are eligible Welfare recipiems fare better insofar as they are 
provided with free medical , nd dental care Fair' Equitable^ Of course not Tliis is ŵ hy I most ofthe others 
beheve strongly lhal this implementing "agreemem" is in violation ofthe Interstate Commerce Act and 
therefore unenforceable 

Mv final and probablv most persuasive argument comes nof from me but from the :x)urt Long ago in the 
case ofthe United Sfates et al \' Lowden et al, US 225 (12-4-39) the authoritv ofthe ICC and 
-subsequemly the S FB lo protect fhe interest of afTected employees in rail consolidations was challenged In 
deciding in favor )f the ICC, Mr Justice Stone wrote 

"In the preparation and execution of the plan (for consolidation) it speedily 
became apparent that fhe great savings which would result from consolidation 
could not 'tte efTected without profoundly afTecting the private interests of those 
immediately concerned ..i the maintenance ofthe existing nationwide railway 
system, the railroad securify holders and employees The security holders are 
usually, thougn r.ot always favorably afTected by economies resulting fi-om 
consolidation But the commission has estimated in its report on unification of 
the railroads that 75''o ofthe savings will be at the expense of railroad labor" 

Later in the opinion he wrote 

"If is thus apparent thaf the steps involved in carrying out the Congressional 
policy of railroad consolidation in such manner as to secure the desired 
economy and efficiency will unavoidably subject railroad labor relations to 
serious stress and its harsh consequences may so seriously aflfect employee 
morale as to require their mitigation both in the interest ofthe successfiil 
prosecution ofthe Congressional policy of consolidation and ofthe efficient 
operation ofthe industry itself both of which are of public concern within the 
meaning ofthe statute One must disregard the entire history of railroad labor 
relations in the United Sfates to be able to say that the just and reasonable 
treatment of railroad employees in mitigation ofthe hardship imposeo on them 
in carrying out the national policy of railway consolidation, has no bearing on 
the successfiil prosecution of that policv and no relationship to the maintenance 
of an adequate and efficient transportation system" 

Mr Justice Stone continued later 

"The now extensive history of legislation regulating the relations of railroad 
employees and employers plainly evidences the awareness of Congress that just 



and reasonable treatment of railroad employees is net only an essential aid to the 
maintenance ofa service uninterrupted by labor disputes, but that it promotes 
efficiency, which sufTers through loss of employee ii>orale when the demands of 
jiistice_are_i^or^ ' 

I can tell you without any hesitation fhat morale at the former National Customer Service 
Center is at an all time low And who could blame us, when men and women fi-om a very 
different culture ride in on their black horses and overnight take over fhe operations, which 
we once cared about I can also fell you fhat from speaking with friends in the Maintenance 
of Way Department, morale there has hit bottom too 

In Decision No 89 the Board wrote "The Board understands and appreciates thc sacrifices 
that rail labor has made throughout the penod of downsizing and restructuring in the rail 
industry, and .VI-M York DtKk was developed to compensate employees for those sacrifices ' 
George Donohue, a fellow clerk has written to you on numerous occasions explaining in 
excellent detail whv he and 1 and most of the clerks here in Pittsburgh believe that the 
implementing ' agreement" vve were never permitted to vote on is <n violation of not only 
fhe lerter but also the spirit of.Net* York Ikx-k Your responses have indicated that we must 
pursue our dispute through normal arbitration This causes a major problem since neither 
one of us are union oftlcials, ji:st two of many clerks who fee! profoundly disfranchised -"nd 
are seeking a fair and equitable resolution to our dispute How then Jo we pursue this o i 
behalf of ourselves and all others thaf agree with us'' 

And tinally, when the demands of justice thaf Mr Justice Stone wrote so eloquently about, 
are ignored is not the Board tailing to perform its most fundamental role to protect the public 
interest ' Might the Board in fact be placing the public's interest in harm's wa / ' 

Please. Chairman Morgan, demonstrate ihe leadership necessarv and revisit this deplorable 
agreement' for the benefit ofall concerned I hope you 11 agree that it violates Section 5(2Kf) and 

New \ ork D<ick 

Thank you for patience and any assistance you CM- provide 

David Post 
Member Transportation Communication Union 

Cc Congressman Ron Klink We are your constituents You are no longer a weatherman and fhis is 
not a partly sunny partly cloudy situation For God's sake, take a 
stance. Congressman! 

Senator Arlen Specter Anv assrstance you could provide would be greatly appreciated. 

Rodney Slater - Secretary of Transponation 

Anthony Santoro - General Chairman. Transportation Communications Union 



STB FD-33.'^88 6-22-99 ID-BUSINESS 



Robert E. Murray 
President & CNef Executive Oftteef 

June 18, 1999 
Mr. Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Su-eet. NW 
Washington, D.C. 20423-0001 

Re. Finance Dockei No. 33388 

Dear Mr. Williams: 

Offic 

This is in follow-up to my letter of June 14, 1999, as well as that of June 16 to you from 
Mr. Raymond L. Sharp, Vice President Coal Sales and Marketing of CSX Transportation, b;c. 
("CSX"). 

Very disappointingly, Mr. Sharp, in his letter, attempts to play down the disastrous 
situation thai has been created for The Ohio Valley Coal Company's ("Ohio Valley") Powhatan 
No. 6 Mine and ils employees. He misleadingly portrays the impact on Ohio Valley by slating 
"It is true thai CSXT and the NS are behind three (3) trains on the June shipment schedule ot 
Ohio Valley Coal Company. The slowdown in service experienced after June 1 is now 
improving". 

In our June 14 letter, we stated "Through Samrday, June 11, Ohio Valley only received 
one (1) train for loading, and that Service to Ohio Valley's Powhatan No. 6 Mine has vinually 
ceased', which are the words of our customer, FirstEnergy Corp." The schedule provided lo the 
CS"! and Norfolk Southem Railway Company ("NS"> was for a minimum of twelve (12), and, 
hopefully, fourteen (14), u-ains during the month of June for Ohio Valley to meet its obligations 
to FirstEnergy Corp. ("FirstEnergy") and vice versa. As of loday, June 18. wiih the month 
nearly two-thirds over, Ohio Valley has received for loading only three (3) trains, as shown in 
the attached schedule, of the fourteen (14) that FirstEnergy and Ohio Valley had contemplated 
moving. We believe that you will agree lhat Mr. Sharp's words regarding "being behind three 
(3) irains" is not correct and does nol portray the real fact that, with the month nearly two-thirds 
gone, Ohio Valley has received only three (3) of fourteen (14) hoped-for irains. 

We funher slated in our leuer that "CSX origin coal on the former MGA Railroad, where 
the CSX and NS now have joint trackage rights, is making its way just fme to our market at the 
Eastlake Plant from competing mines". That staiement was, and is, factu-il, because we 
investigated and got the numbers of the uains that were moving solely on the CSX from mirics 
on the MGA in Pennsylvama to Ohio Valley's markei at the Eastlake Plant of FirstEnergy. 
Whether CSX is deliberately moving coal from their own origins in preference to taking an 
approxunateiy 20-mile hand-off from the NS to the Eastlake and Ashtabula Plants is known only 
to them, and we want to believe that this is not the case. However, as stated, our competitors' 
coal was moving as of the June 14 writing of my letter, and Ohio Valley's was not. 
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We dc believe that tbe NS and CSX realize that they have failed to provide any semblance 
of service to Ohio Valley since their acquisition of CoDsolidated Rail Corporation ("Conrail") aiKl 
are sincerely attempting to make the necessary corrections. However, we must dispute Mr. Sharp 
when he states that "CSXT ar.d NS are behind three (3) trains on the Jime shipment schedule of 
Ohio Valley" and his implication that this situation is minor and of shon duration. 

This experience has been a financial disaster for Ohio Valley, which is an indepeiKi.'̂ nt 
mining firm that must have continuous and fiiU deliveries of the coal it has produced, processed, 
and stockpiled at great expense, as well as concomitant cash flows. With only twelve (12) days 
to go in the month of June, it will be impossible for CSX and NS to deliver the remaining nine 
(9) irains thai were to be our minimum shipment to FirstEnergy, or the eleven (11) additional 
trains that oiu- customer and we had hoped for, in view of the fact that only three (3) trains have 
been provided for loading in the eighteen (18) days since the CSX and NS acquisition of Conrail. 

Thank you for your attention to this matter. 

Sincerely, 

THE OHIO VALLEY COAL COMPANY 

[array Robert E. Murray 
President and 
Chief Executive Officer 

REM: arw 
Enclosure 
cc: Mr. John W. Snow 

Mr. David R. Goode 
Mr. A. R. Carpenter 
Mr. J. W. Fox 
Mr. Raymond L. Sharp 
Mr. James L. Parks 
Mr. Robert N. Stoller 
Ms. Linda J. Morgan, Chairman STB 
Mr. WUliam Ciybura, Vice Chairman STB 
Mr. Wayne Burkes, Commissioner STB 
Dennis Lyons, Esq. 
Richard Allen, Esq. 



* • « 
OHIO VALLEY COAL 
nmXEntr^ JUNE 

TIAIN 
.«OMBER 

PERMIT 
NUMBER 

OROINAL 
LOAD DATE 

ACTUAL 
LOAD DATE 

SCHEDULED 

TONNAGE 

106.000 
ACCUM 
TOTAL 

TL-S72 OHX01 EASTLAKE OWDS/M otnsm M24.0 9,424.0 

N/A 

N/A 

OKX 02 

OHX09 

EASTLAKE 

EASTLAKE 

09^0/99 

0inV99 

SHOULD LOAD 
TODAY 

9.424.0 

9.424.0 

N/A OHX04 EASTLAKE 06/16/M 9,424.0 

N/A OHX06 EASTLAKE 9.424.0 > 

N/A OHX06 EASTLAKE 9.424.0 

N/A OHX07 EASTLAKE 0«/27/M 9,424.0 

N/A OHX06 EASTLAKE oe/30/t» 9,424.0 

ORGINAL 
LOAO DATE 

ACTUAL 
LOAD DATE TONNAQE 

ACCUM 
TOTAL 

TL-«70 OHH 01 ASHTABULA 06/04/99 06ra€/89 9,769.0 9.7t9.0 

. OHH 02 ASHTABULA 06/11/99 06/13/39 9,268.6 19.027.6 

N/A OHH 03 ASHTABULA 06/19/99 19.027.5 

N/A OHH 84 ASHTABULA 06/26/99 19.027.6 

TOTAL 29.461.6 
BALANCE DUE {H.) (79.646J 
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Robert E. Murray 
President & Chief Executtve Officer 

Mr. Vernon A. Williams 
Secretary 
Surface Transporiation Board 
1925 K Street, NW 
Washingtor, D.C. 20423-0001 

Offic* o; Sfw .Vf<-:retary 

JUN 22 1999 
Pan al 

Public R 

June 18, 1999 

fief-

Re: Finance Docket No. 33388 

Dear Mr. Williams: 

This is in follow-up to my letier of Tune 14, 1999, as we'l as that of June 16 lo you from 
Mr. Raymond L. Sharp, Vice President Coal Sales and Marketing of CSX Transportation, Inc. 
("CSX"). 

Very disappointingly, Mr. Sharp, in his letter, attempts tc play down the disastrous 
situalion lhal has been created for The Ohio Valley Coal Company's ("Ohio Valley") Powhatan 
No. 6 Mine and its employees. He misleadingly poru ays the impaci on Ohio Valley by slating 
"It is iri"* that CSXT and the NS are behind three (3) train,*- on the June shipmenl schedule of 
Ohio Valley Coal Company. The slowdown in service experienced after Jime 1 is now 
improving". 

In our June 14 letter, we stated "Through Saturday, June 11, Ohio Valley only received 
one (1) train for loading, and that 'Service to Ohio Valley's Powhatan No. 6 Mine has virmally 
ceased', which are the words of our cusiomer, FirstEnergy Corp." The schedule provided lo the 
CSX and Noifolk Southern Railway Company ("NS") was for a minimum of iwelve (12), and, 
hopefully, fourteen (14), irains during the month of June for Ohio Valley to meet ils obligations 
to FirstEnergy Corp. ("FirstEnergy") and vice versa. As of today, June 18. with the month 
nearly tv.o-thirds over, Ohio Valley has received for loading only three (3) irains. as shown in 
the allached schedule, of the fourteen (14) that FirstEnergy and Ohio Valley had contemplated 
moving. We believe that you will agree that Mr. Sharp's words regarding "being behind three 
(3) trams ' is not correct and does not portray the real fact lhat, with the month nearly two-thirds 
gone, Ohio Valley has received only three (3) of fourteen (14) hoped-for irains. 

We further stated in our letter that "CSX origin coal on the former MGA Railroad, where 
the CSX and NS now have joint trackage rights, is making ils way just fme to our markel at the 
Eastlake Plant from competing mines". That statement was, and is, factual, because we 
investigated and got the numbers of the irains that were moving solely on the CSX from mines 
on the MGA in Pennsylvania to Ohio Valley's market at the Eastlake Plant of FirstEnergy. 
Whether CSX is deliberately moving coal from their own origins in preference to taking an 
approximaiely 20-mile hand-off from the NS to the Eastlake and Ashtabula Plants is known only 
to tliem, and we want to believe that this is not the case. However, as slated, our competitors' 
coal was moving as of the June 14 writing of my letter, and Ohio Valley's was nol. 
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Mr. Vernon A. 
June 18, 1999 
Page 2 

Williams 

We do believe that the NS and CSX realize that they have failed lo provide any semb':mce 
of service lo Ohio Valley since their acquisition of Consolidated Rail Corporation ("Conrail") and 
are sincerely attempting to make the necessary corrections. However, we must dispute Mr. Sharp 
when he states that "CSXT and NS are behind three (3) trains on the June shipmenl schedule of 
Ohio Valley" and his implication that this simation is minor and of short duration. 

This experience has been a fmancial disaster for Ohio Valley, which is an independent 
mining firm lhat must have continuous and full deliveries of the coal it has produced, processed, 
and stockpiled at great expense, as well as concomitant cash flows. Wilh only twelve (12) days 
to go in the month of June, it will be impossible foi CSX and NS to deliver the remaining nine 
(9) u-ains that were to be our minimum shipmenl to î irstEnergy, or the eleven (11) additional 
irains lhal our customer rnd we had hoped for, in view of the fact that only three (3) trains have 
been provided for loading in the eighteen (18) days since the CSX and NS acquisiiion of Conrail. 

Thank you for your attention lo this matier. 

Sincerely, 

THE OHIO VALLEY COAL COMPANY 

Robert E. Murray 
President and 
Chief Executive Officer 

REM: arw 
Enclosure 
cc: Mr. John W. Snow 

Mr. David R. Goode 
Mr. A. R. Carpenter 
Mr. J. W. Fox 
Mr. Raymond L. Sharp 
Mr. James L. Parks 
Mr. Roben N. Stoller 
Ms. Linda J. Morgan. Chairman STB 
Mr. William Clyburn, Vice Chairman STB 
Mr. Wayne Burkes, Commissioner STB 
Dennis Lyons, Esq. 
Richard Allen, Esq. 



06/19/99 
OHK) VALLEY COAL 
PIratEnerBy JUNE 

TRAIN 
NUMBER 

PERMIT 
NUMBER 

OROINAL 
LOAD DATE 

ACTUAL 
LOAO DATE 

TL-672 OHX01 EASTLAKE wwn 06/16/99 

N/A OHX 02 EASTLAKE 06/10/99 SHOULD LO/ 

N/A OHX03 EASTLAKE 06/13/99 
TODAY 

N/A OHX 04 EASTLAKE 06/16/99 

N/A OHX 06 EASTLAKE 06/20/99 

N/A OHX 06 EASTLAKE 06/24/99 

M/A OHX 07 EASTLAKE 06/27/09 

N/A OHXOa EASTLAKE 06/30/99 

ORGINAL 
LOAD OATE 

ACTUAL 
LOAD DAT?-

TL-670 OHH 01 ASHTABULA 06/04/99 06/06/99 

N/A OHH 02 ASHTABULA 06/11/99 06/13/99 

N/A OHH 03 ASHTABULA 06/18/99 

N/A OHH 04 ASHTABULA 06/26/99 

SCHEDULED 

TONNAQE 

9.424.0 

TONNAQE 

9,769.0 

9,268.6 

TOTAL 
BALANCE DUE <•/.) 

109,000 
ACCUM 
TOTAL 

9.424.0 

9.424.0 

9.424.0 

9.424.0 

9.434.0 

9.424.0 

9,424.0 

9,424.0 

ACCUM 
TOTAL 

9.789.0 

19.027.6 

19.027.5 

19.027.6 

29.461.6 
(79.646.6) 
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Surface OlranBtiartatton Soarb 
VnBl]ington. B C!!. 20423-0001 

(9f tut of Uir (Chairman 

June 21,1999 

Mr. John W. Snow 
Chainnan, President and 

Chief Execuiive Officer 
CSX Corp. 
One James Cenler 
P.O. Box 85629 
Richmond, VA 23285-5629 

Dear Mr. Snow: 

Il has now been three weeks since the Conrail split date. Bolh CSX and NS have faced 
transitional i.riplementation challenges related to si\ch issues as infoimation technology, crew 
availability, and yard and main line operations. Botn CSX and NS have conlinued to diligently 
work tl.rough these issues and have been conscientious about keeping customers and the Board 
informed oftheir progress in addressing these transitional problems. 

WTiile these issues for the most part relate to the discrete operations of each of thc 
railroads, there are issues lhat relate more directly lo the interface between CSX and NS. As we 
all know, the working relalionship beiween CSX and NS - although the companies are 
competitors - is an integral part ofthe overall success ofthe implementation ofthe Conrail 
acquisition. 

In this regard, i l is critical that CSX and NS work constructively and in the spirit of 
industry cooperation to resolve the transitional problems that each railroad faces. Accordingly, 
we are panicularly interested in the assistance lhat each railroad can provide the other on a short-
term basis, or in other pnvate-sector alternatives for resolving implementation issues. In 
addition, we arc concemed with the issues lhat have arisen at various points of interchange 
beiween CSX and NS, including matters related to unanticipated del'very oftraffic at inlerchange 
points that carmot be handled as expected. 

The Board believes that it is important for CSX and NS lo focus their efforts on these 
issues and to provide informally a report to us on the results of their efforts. Given the urgency 
of resolving ConraU transitional issues, the Board would expect a slalus report as expeditiously 
as possible. 

There are many issues associated w ith the implementation of the Conrail acquisition, and 
the Board will continue to monitor all aspects ofthe implementation. As appropriate, however, 
we will continue lo focus on specific aspects ofthe transaction that seem to require particular 
attention, and it is in lhat vein that this letter is bemg written. 



We all share a common interesi in ensunng that the Conrail acquisition is effectuated as 
smoothly and safely as possible, and that the public benefits are realized as envisioned. In this 
regard, the Board appreciates the continuing cooperation as we work through this transition, and 
is committed to providing any assistance as appropriate. 

Sincerely, 

Linda J. Morgan 
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Rotsert E. Murray 
President & Chief Executive Ofltaef 

June 18, 1999 
Mr. Vernon A. Williams 
Secretary 
Surface Transportalion Board 
1925 K Street, NW 
Washington, D.C. 20423-0001 

Re: Finance Docket No. 33388 

Dear Mr. Williams: 

^ ' - -Mary 

JUN 2? ms 

This is in follow-up to my letter of June 14, 1999, ss well as that of June 16 to you from 
Mr. Raymond L. Sharp, Vice Presideni Coal Sales and Marketing of CSX Transportation, Inc. 
("CSX"). 

Very disappointingly, Mr. Sharp, in his letter, attempts to piay down the disastrous 
situation that has been created for The Ohio Valley Coal Company's ("Ohio Valley") Powhatan 
No. 6 Mine and ils employees. He misleadingly portrays the impact on Ohio Valley by stating 
"It is true lhat CSXT and the NS are behind three (3) trains on the June shipment schedule of 
Ohio Valley Coal Company. The slowdown in service experienced after June 1 is now 
improving". 

In our June 14 letier, we stated "Through Samrday, June 11, Ohio Valley only received 
one (1) train for loading, and that Service to Ohio Valley's Powhatan No. 6 Mine has virtually 
cr?^:;d', which are the words of our customer, FirstEnergy Corp." The schedule provided to the 
CSX and Norfolk Southern P.ailway Company ("NS") was for a minimum of twelve (12), and, 
hopefully, fourteen (14), trains during the month of June for Ohio Valley to meet its obligations 
to FirstEnergy Corp ("FirstEnergy") and vice ver.sa. As of today, June 18. wiih the month 
nearly two-thirds over, Ohio Valley has received frr loading only three (3) trains, as shown in 
the attached schedule, of the fourteen (14) that FirstEnergy and Ohio Valley had '-ontemplated 
movmg. We believe that you will agree that Mr. Sharp's words regarding "being behind three 
v3) irains" is not correct and does not portray the real fact that, with the month nearly two-thirds 
gone, Ohio V Jley has received only three (3) of fourteen (14) hoped-for trains. 

We further stated in our letter that "CSX origin coal on the former MGA Railroad, where 
the CSX and NS now have joint u-ackage rights, is making its way just fine to our market al the 
Eastlake Plant from competing mines". That statemenl was, and is, factual, because we 
investigated and got thc numbers of the irains that were moving solely on the CSX from mines 
on the MGA in Pennsylvania to Ohio Valley's market at the Eastlake Plant of FirstEnergy. 
Whether CSX is delibetaiely moving coal from their own origins in preference to taking an 
approximately 20-miIe hand-off from the NS to the Eastlake and Ashtabula Plants is known only 
to iiicm, and we want to believe that this is nol the case. However, as stated, our competitors' 
coal was moving as of the June 14 writing of my letter, and Ohio Valley's was not. 
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Mr. Vemon A. Williams 
June 18, 1999 
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We do believe that the NS and CSX realize that they have failed to provide any semblance 
of service to Ohio Valley since their acquisition of Consolidated Rail Corporation ("Conrail") and 
are sincerely attempting to make the necessary corrections. However, we must dispute Mr. Sharp 
when he states that "CSXT and NS are behind three (3) trains on the June shipment schedule of 
Ohio Valley" aiKl his iii:̂ )lication that this situation is minor and of short duration. 

This exf>erieiKe has been a finaiKial disaster for Ohio Valley, which is an independent 
mining firm that must have continuous aiKl full deliveries of the coal it has produced, processed, 
and stockpiled at great expense, as well as concomitant cash flows. With only twelve (12) days 
to go in the month of June, it will uc impossible for CSX and NS to deliver the remaining nine 
(9) trains that were to be our minimum shipment to FirstEnergy, or the eleven (11) additional 
irains that our customer and we had hoped for. in view of the fact that only three (3) trains have 
been provided for loading in the eighteen (18) days since the CSX and NS acquisition of Conrail. 

Thank you for your attention to this matter. 

Sincerely, 

THE OHIO VALLEY COAL COMPANY 

REM: arw 
Enclosure 
cc: 

iurray \ | Robert E. Murray 
President and 
Chief Executive Officer 

Mr. John W. Snow 
Mr. David R. Goode 
Mr. A. R. Carpenter 
Mr. J. W. Fox 
Mr. Raymond L. Sharp 
Mr. James L. Parks 
Mr. Robert N. Stoller 
Ms. Linda J. Morgan, Chainnan STB 
Mr. William Clybum, Vice ChaLmian STB 
Mr. Wayne Burkes, Commissioner Sl B 
Dennis Lyons, Esq. 
Richard Allen, Esq. 



0t/19f99 OHIO VALLEY COAL 
'*»«n«rgy JUNE 

TIAIN 
DUMBER 

PERMIT 
NUMBER 

ORGINAL 
LOAO DATE 

ACTUAL 
LOAD DATE 

TL-672 OHX 01 EASTLAKE 09n6/99 

N/A OHXOa EASTLAKE 06/10/99 SHCXJLDLQ 
TODAY 

N/A OHX 03 EASTLAKE 06/13/99 

N/A OHX 04 EASTLAKE oon 6/99 

N/A OHX 06 EASTLAKE W20m 

N/A OHX 06 EASTLAKE 0604/99 

N/A OHX 07 EASTLAKE ovzrm 
N/A OHX 06 EASTLAKE 06/30/99 

ORGINAL ACTUAL 
LOAO DATE LOAD DATE 

TL^70 OHH 01 ASHTABULA WW99 OMvn 

OHK 02 ASHTABULA Q6ni/99 06/13/99 

N/A OHH 03 ASHTABULA 06/16/99 

N/A OHH 04 ASHTABULA 06/26/99 

SCHEDULED 

TONNAQE 

9.424.0 

TONNAQE 

9,769.0 

9,268.6 

TOTAL 
BALANCE DUE (•/.) 

109.000 
ACCUM 
TOTAL 

9.424.0 

9.424.0 

9.424.0 

0.424.0 

9.434.0 

9.424.0 

9.42441 

9,424.0 

ACCUM 
TOTAL 

9.799.0 

19.027.g 

19.027.S 

19.027J 

29.461.6 
(79.648.6) 
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JIN -1" 99ITH11 12;38 P. 001 

TSANSPOBTAJION 
Raymond L. Sharp 
Vice President 
Coal Sales & Markctmg 

500 Water Street J120 
Jacksonville. FL 32202 

(904) 359-1993 
F«x: (904) 359-7426 

• —* Hit. ^*iL 

Juiic iS, 1999 

Mr. Vemon A. Wilhams 
Secretary 
Surface Transportation Board 
1923 K Street, NW. 
Washmgton, D C. 20423-0001 

Subject: Fiiiance Docket Number 33388 

Dear Mr. Williams: 

On June 14. 1999, Mr Bob Murray of the Ohio Valley Coal Company sent a letter advising the Surface 
Transportation Board of his concems about coal shipments to Eastlake and Ashtabula Powa Plants of First Energy. 
Specifically he stated that CSXT is giving prionty to coal moving from otiier mines al thc expense of coal moving 
from Ohio Valley Coal Company which is now on the Norfclk Southem (NS) system. Mr. Murray's opmion is that 
this alleged acticn is due to the fact that the Ohio Valley Coal Company's mcvcment is a joint movement. 

CSXT has not and will not under any circumsUnces give priority to coal shipments m the fashion described 
'jy Mr. Murray. It is true that CSXT aird thc NS are behind three (3) trains on the June shipment schedule of Ohio 
Valley Coal Company The slowdown in service expenenced after June 1 is now improving The specific acnon 
takfn is TO adjust the interchange locations between the Norfolk Southem and CSXT for bener crew utilizauon. 
Also both railroad-i are gaining expenence m the new traffic patterns that have developed in the greater Cleveland 
area It is my urderstandmg that thc number of empty coal cars m the Cleveland-Ashtabula, Ohio area is coming 
into balance. 

This is a situation lhat has only just developed and appears to be of a short-term nature. CSXT and NS arc 
acrivcly engaged IT'. making the necessary idjustments. Mr. Bill Fox of NS and I met v.ith Mr Murray on June 14 to 
address his concerns expressed in his June 12 letter and CSXT is communicating closely with the coal receiver to 
insure the scheduled deiivenes from Mi. Murray's operation are made. 

Tliank you for your consideration in this matter. 

Sincerely, 

Raymond L. Sharp 
Vice President - Coal Sales & Marketing 



'̂ 'l.N -.1-99(THI) 12:39 _ . . . p, Oo: 

Mr. Vemon A. Wilhams 
June 16, 1999 
Page 2 

CC: Mr. Richard Allen, Esq. 
Mr. Wayne Burkes, Commissioner. STB 
Mr. A. R. "Pete" Carpenter 
Mr. Wilham Clybum, Vice Chairman STTB 
Mr. J. W '•BiirFox,Jr 
Mr. David R. Goode 
Mr. Dennis Lyons. Esq. 
Ms Lmda J. Morgan, Qaiiman, STB 
Mr Robert E Murray 
Mr Jamcs L. Parks 
Mr John W. Snow 
Mr. Robert N. Stoller 
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î rface Îransportation Soarb 
Saahington. B.OI. 20423-0001 V W 

-11 
OUffitt of U|r (Cliairman I FILE IN DOCKLT"~i 

June 15, 1999 

Mr R W. Godvî in 
General Chainnan 
Brotherhood of Locomotive Engineers 
810 Abbott Road 
Suite 200 
Buffalo, NY 14220 

Dear Mr. Godwin: 

I have received copies of your letters to Mr. Joseph Tschurilow, Office ofthe Inspector 

General ofthe U.S. Department of Transportation, and to Mr. Howard S. Emerick, Assistant 

Vice President for Employee Relations at CSXT. You raise safety concems regarding 

locomotive engineers following the acquisition ofConrail by CSXT and Norfolk Southem. 

As before, I will have your letter and any response that I receive made a part ofthe public 

docket in the Conrail pro«;eeding. Again, I appreciate youi concems and commitment to a safe 

and fair implementation ofthe Board-approved Conrail acquisition. 

Sincerely, 

Linda J. Morgan 



Geneial Committee of Pkl̂ istment 
Brotherhood of Locomotive EngmtM 

CcM ŝohdoted Roii CorporaUon r .. 

R. W. GODWIN, Qwteral Chairnwn 
TWMAS B. VASSIE, Swjretaiy-Treasurer 
Tel«phon«: (716) 827-2653 
FAX: (716) 827-2855 

•10 Abbott Road, SuHt 200, BufMo, Nnv Vofk 14220 

May 28,1999 
ita 

C o 

Co 

c: 
- I I 

! 1 

:*n ^ 

33 

o 
ae Mr. Howard S. Emerick, Asst. V.P, 

Employee Relations - CSXT 
500 Water Street J455 
Jacksonville, FL 32202 

D'jar Sir: 

I am writing in regard to your letter of May 28, 1999, conceming expediting the qualification process of 
Locomotive Engineers with the use of rides on theater cars or any other vehicle for expedited trips over 
temtory. In good conscience, I can not be a part to this self-serving and an unsafe plan to qualify 
Locomotive Engineers over territory they never worked over. 

In 1999, four of my Brothers have been killed in the line of duty. I will not allow CSXT or Norfolk 
Southem to use such an inherently unsafe program to qualif - Locomotive Engineers. 

If the CSXT puts this program in place and a person is injured or killed because of this scatterbrain 
program, 1 will do everything in my powt- to have that person(s) disqualified from any safety-sensitive 
position. I will sit down with you and CSXT Operating people to set up a safe and timely program to 
qualiiy Locomotive Engineers. 

1 remain 

Sincerely your?. 

R. vrruoov̂ m 
Genera! Chairman 

RWG:rm 



R. W. GODWIN General Chairman 
THOMAS B VASSIE. Secretary-Treasurer 
teleprione. •716)827-2653 
FAX (716) 827-2656 

Mr. Joseph Tschurilow, CPA 
U.S. Dept. of Transportation 
Office of Inspector General 
26 Federal Plaza. Room 3134 
New York, NY 10278 

Dear Sir: 

General Committee of Rdjustment 
Bfolherhood of Locomo*jve EoQineers 

Consolictated Rod Corporotion 
810 Abbott Road, Suite 200, Buffalo. New York 14220 

»2 

May 17, 1999 o rx: 

C O 

FILE IN DQCKci | _ 

o 
3> 

cn 

C O 
C O 

ut 
G 
3 

• :3 

- o 

•S3 
-! 

I am writing in regard to your request conceming how many locations have Locomotive Engineers 
working on Extra Boards and Pools seven (7) days a week. Based on information from my Local 
Chairmen of Jurisdiction, the following locations have this serious safety problem: 

Toledo, Ohio 
Extra Boards/Pools - Locomotive Engineers are working seven days a week with eight (8) to twelve 
(12) hours of rest. Pools and Extra Locomotive Engineers cannot not mark off for any reason. These 
trains run both East and West out of Toledo. Trains are standing for rested crews. 

Buffalo, New York 
Lines East - Locomotive Engineers are working seven days a week on the Extra Board. On the 
Buffalo / DeWitt Pool, Locomotive Engineers are working three to four round trips a week. The Pool 
between Buffalo and Selkirk (a 600 mile round trip) are making 3-1/2 trips a week. Rest time fcf 
these Extra Boards and Pools is eight (8) to sixteen (16) hours. 
Lines West - Locomotive Engineers on the Extra Board are working seven (7) days a week with rest 
periods being eight (8) to twelve (12) hours. The Lines West Pool - Buffalo to Cleveland - are 
making three to four round trips to Cleveland. The crews can mark off. The Buffalo-Toledo (300 
Miles) and the Buffalo-Crestline is regular assigned jobs and the crews can mark off. 

Indianapolis, IN 
Extra Boards and Pools for Locomotive Engineers are very short of Locomotive Engineers and 
Conductors and even. one. East and Wesl out of Indianapolis, are working seven days a veek. Rest 
period range from eight (8) to twelve (12) ho'irs and no one can mark off. Trains are standing for 
rested crews. 

Elkhart. IN 
A mirror of Indianapolis 

Chicago, IL 

Very short of men. Yard jobs holding for rested Locomotive Engineers 

Cleveland, OH 
Extra Boards and Pools for Locomotive Engineers are short. Trains are not being held for crews, but 
the crews are only getting eight (8) to ten (10) hours of rest. 



W nh the short time I had to work on this project, these are the only locations I received response from the 
B.oH. E. Local Chairmen of Jurisdiction. In my experience on my dav-to-dav talking to B.ofL E Officers 
and Members, every location on Conrail are short of Locomotive Engineers and Conductors. 1 do not see 
any improvement in the next three or four year<:. Locomotive Engineers and Conductors are retiring faster 
than lhey tan hire and qualify Locomotive Engineers and Conductors. In fact, the Carriers, (Conrail. 
CSXT and Norfolk Southern) are rushing people through traimng for Locomolive Engineers and 
Conductors. In my opinion, fhe Carriers arc fudging the reports. Example: The Student Locomolive 
Engineer is assigned an assignment that works eleven hours, and the Carrier reports that the Student 
Locomotive Engineer had eleven (11) hours throttle time. In fact, tho Student Locomotive Engineer had 
only three hours throule lime. This is happening every day. 

What is the answer to these problems? There is no answei unless you can turn back time four years and 
then order the Railroads to hire more people. Of course we cannot do that. So for the next four or five 
years, we will have lo see l ocomotive Engineers and Conductors working seven days a week in an on­
going fatigued condition. We wil! see Student Locomotive Engineers who are not fully qualified running 
trains seven days a week in the same condition as the veteran Locomotive Engineer. 

This is a mixture that ADDS up to a very dangerous situation to the employees and the pubb c. J remain 

Sincerely yours. 

j o d w i n 

General Chairman 
RWG:rm 
c: C. V. Monin. President 

E. Dubroski. 1st Vice President 
L. D. Jones. V.P, & Nafl. l eg. Rep. 
P. T. Sorrow. Vice President 
E. W. Rodzwicz, Vice President 
L. W. S> kes, District Chainnan 
U .\. Thompson. District Chairman 
i . B. Vassie. Secrelary/Treasurer 
J, P. Chappelle. NJ Leg. Chairman 
J. F. Collins. NYS Leg. Chairman 
N. D. Hendrickson, P.A Leg. Chairman 
W. T. O'Brien, OH Leg. Chairman 
C. E. Way. IL Leg. Chairman 
G J. Newman. M.A Leg. Chairman 
W . M. Verdeyen. IN Leg. Chairmar. 
All I ocal Chairmen - With Pi -.t Copy 
Michael Goldstein, Reg. Mgr. US DOT - OfTice of Inspector General 
Rodne> Slater. Secrelar> - DOT 
Daniel Patrick Moynihan. Senator - NY 
Charles E. Schumer. Senator - NY 
Jack Quinn. Representati\e - NY 
Jolene Molitoris, Administrator FRA 
I.inda Morgan, Chairman STB 



IC.1J:^U<I .'000 r. UUI 

WANSPORtMlOH Empkayte Relations 
500 Woler sireet Jd55 
JocksonvSo. a 32202 

|M>v28. 1999/ 
Mr R- W. Godwin, General Chainnan 
Brotherhood of Looomodve Engineers 
810 Abbott Road, Suite 200 
Buffato, NY 14220 

Dear Mr. Go<jwin. 

panicul]S'^r!J^^,P'^?^-^^"'°" " ^ ^ < ^ Ac Conrtil tnmsaction, panicuiariy wnh respert to quahlymg fonner Conrail Engineers on CSXT trackage. 

E n ^ n e S W ^ T * ^ T A ^ agreed that there were still a significant number of 
w S S r ^ a Z S ' ^ i ' * * °" particularly in Ae BuffiOoT^hLo 

^ n t ^ o Z ^ ^ ^ ^ l ^ " ^ ' K ' the qualification process, t f i i n r ^ ^ b e ^ 
^ e r S^'orily ̂  'vauhough assigned to pool turns, called to ride the 

Enoineer* s T c a l i ^ ^ u u penod of qualification without penalty 
^ g n T n " o ^ r " ' ' ^ " ^ - ^ ^ ^ ^« ^ '^ ^^--ngs lost or r .leag^^S 

qualifV^^Sit ^ve the fle«^Uity in 
sensitive traffic is ĥ tdled. p^'^fiiy^^^^^ -̂̂ '̂̂ ^̂ ^ ^ 

Willard/Crestline - Cleveland 
Garrett - Willard, Toledo and Columbus 
Toledo - Cleveland 
ToWo - Detroit (SAOTrenton Line) 
Buffak - Willard/Crestline 
Marysville - Cincinnati, Garrett and Cleveland 
Columbus - Garrett 
Indianapolis - Columbus 

indicat̂ * ^ f * ^ "̂ ^̂  *° ^ ' compensated as naicarea tne earlier letter, i.e., earnings lost or mileage ofthe assignment operated 

Very 

S. Emerick 
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Robert E. Munay 
President & CNef Executive Offteer 

Mr. Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, NW 
Washington, D.C. 20423-0001 

June 14, 1999 

Re: Finance Docket No. 33388 

Dear Mr. Williams: 

Since the day of the acquisition of Consolidated Rail Corporation ("Conrail") by CSX 
Transponation, Inc. ("CSX") and Norfolk Southern Railway Company ("NS"), "service to 
The Ohio Valley Coal Company's ("Ohio Valley") Powhatan No. 6 Mine has virtually 
ceased", in the words of our customer, FirstEnergy Corp. ("FirstEnergy"). Enclosed is my 
letter of June 11, 1999, to the two (2) railroads setting forth the problem that they have 
created for Ohio Valley and FirstEnergy, regarding which there seems to be no effort to 
address >̂y the railroads. 

During the month of June. 126,000 tons, fourteen (14) unit trains, was to be delivered 
from Ohio Valley's Powhatan No. 6 Mine to FirstEnergy's Eastlake and Ashtabula, Ohio 
Plants. Through Saturday, June I I , Ohio Valley only received one (1) train for loading. 
Eleven (11) telephone calls were made to the CSX on Thursday alone, but to no avail. 

Ohio Valley is an independently owned Company with bills to pay. The coal has been 
mined and is on the ground at our Powhatan No. 6 Mine, but the CSX ana NS reftise to 
provide service, even though they know that 126,000 tons must be delivered in June. 

It is important to point out that Ohio Valley had a one-line haul to the Eastlake and 
Ashtabula Plants on Conr̂  il. We now have a two-line haul, with the Eastlake and .Ashtabula 
stations now served by CSX and Ohio Valley served by NS. You should be aware that CSX 
origin coal on the former MGA Railroad ("MGA"), where the CSX a id NS now have joint 
trackage righrs, is making its way just fine to our market at the Eastlake Plant from 
competing mines. However, the Ohio Valley coal movement, which is handed off from the 
NS and carried by CSX for about twenty (20) miles, has been placed at a virtual standstill. 
This is exactly what we told the Surface Transportation Board might happen, because the 
CSX would give priority to moving coal from their origm mines to their destination plants 
at the expense of moving coal from Ohio Valley, which is now on the NS, a short distance 
of about twenty (20) miles. 

56854 PLEASANT RIDGE ROAD • ALLEDONIA OHIO 43902 
(740)926-1351 • FAX (740) 926-1615 



Mr. Vemon A. Williams 
June 14, 1999 
Page 2 

Ohio Valley and my family, as the owners of the Company, are being severely 
damaged by the refusal of the CSX and NS to provide service to our Mine. Furthermore, 
FirstEnergy will confirm that Ohio Valley is currently the only supplier to the Ashtabula 
Plant, and their stockpiles, due to the hot weather, are very low. 

Please address this critical issue immediately, as Ohio Valley must pay its bills and 
is being very much damaged. We have paid all the costs of mining, processing, and 
stockpiling this coal, but our service has virtually ceased in favor of movements on the MGA 
from CSX origin to CSX destination, rather than NS origin to CSX destination. 

What recourse and what damages can an independent Company such as ours claim 
from the railroads' failure to serve us since the acquisition of Conrail? 

Sincerely, 

THE OHIO VALLEY COAL COMPANY 

Robert E. Murray 
President and 
Chief Executive Officer 

REM: arw 
Enclosure 
cc: Mr. John W. Snow 

Mr. David R. Goode 
Mr. A. R. Carpenter 
Mr. J. W. Fox 
Mr. Raymond L. Sharp 
Mr. James L. Parks 
Mr. Robert N. Stoller 
Ms. Linda J. Morgan, Chairman STB 
Mr. William Clyburn, Vice Chairman STB 
Mr. Wayne Burkes, Commissioner STB 
Dennis Lyons, Esq. 
Richard Allen, Esq. 



Robert 6 Murray 
President a Chiet Executive Ofltcer 

June 12,1999 

Mr. Rayinond L. Sharp Mr. J. W. Fox 
Vice President Vice President, Coal Mariceting 
Coal Sales and Marketing Norfolk Soudieni Corporatioa 
CSX Transportation, Inc. 110 Franklin Roao, S.E. 
500 Water Street Roanoke, Virgiaui 24042 
Jacksonville, Florida 32201 

Dear Ray and Bill: 

Rail service from The Ohio Valley Coal Campaiiy's ("(Mco Valley") Powhatan No. 6 Mine 
to the Eastlake and Ashtabula plants of FirstEnergy Corporation ("FiisrJEnergy') has come to an 
almost tota! standstill subseq[uent to tfac acquisition of Consolidated Rail Corporation ("Conrail") 
by CSX Tianqwrtation, Inc. ("CSX") aod Norfolk Sonihera Corporation ("NS"). 

As of yesterday, June 11,1999. onlv one fn n-ain. contaimng 9,769 tons, has been shq»ped 
from Ohio Valley to the aforementioned plants of FirsdEncrgy. The FirstEncrgy/C»uo Valley 
schedule for Jime calls for 126.000 tons to be shipped, with a 108.000 ton minmiiim 

Our numerous calls to die NS and CSX since tbe acquisition, inchiding eleven (11) to tte 
CSX in Jacksonville on Thursday alone, have gone unheeded. Ohio Valley cannot stand thc 
economic damage being caused to us by the NS/CSX inability to move our tonnage. The coal is 
mined and waiting in a stockpile at Ohio Valley, but we cannot get train service. 

As you know, the single line Conrail movement has becotne a two (2) line NS/CSX haul 
from the Ohio Valley's Powhatan No. 6 Mine to Eastlake and Ashtabula /̂ p̂arently, tbe two 
railroads have utter gridlock in the Collinwood Yard area of Cleveland, even diough there are 
other routes iiuo diese plants. 

SUITE i n - 29525 CHAGRIN BOULEVARD • PEPPER PIKE OHIO 44122 • (216) 765-1240 



Mr. Raymond L. Sharp 
Mr. J. W. Fox 
June 12.1999 
Page2 

hauL C«uo VaUey dees not wam to be forced to involve other ixvties in an a t t ^ 
standstill situation corrsctcd. * * 

REM/MKB 
R£M99\SIURPR>X1.WK> 

cc: Mr. A. R. ("Pete") Carpenter 
Mr. John W. Snow 
Mr. David R. Goode 
Mr. James L. Parks 
Mr. Robert N. Stoller 

Sincxrely, 

THE OHIO VALLEY COAL COMPANY 

Robert E. Murray ^ 
President and 
Chief Executive Officer 
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June 14, 1999 v^v/fif^ t.l 

Rotjert E Murray 
PresloenT 4 CNef Executive OtTicer 

b 
June 14. 1999 \-

Mr. Vemon A. Williams V/>tv. _--r'\^.^ 
Secrelary 
Surface Transportauon Board 
1925 K Street, NW 
Washmgton. D C. 20423-0001 

Re: Finance Docket No 33388 

Dear Mr Williams: 

Since the day of the acquisition of ConsoUdated Rail Corporation ("Conrail") by CSX 
Transportation. Inc. ("CSX") and Norfolk Southern RaUway Company ("NS"), "service to 
The Ohio Valley Coal Company's ("Ohio Valley") Powhatan No. 5 Mme has vutually 
ceased ", in the words of our cusiomer, FirstEnergy Coip ("FirsiEncrjy"). Enclosed is my 
leuer of June 11, 1999, to the tv̂ -o (2) railroads setting forth the problem thai they have 
cieated ior Ohio Vaiiey and FirstEnergy, regarding which there seems to be no effon to 
address by the railroads. 

Curing the month of June, 126.000 tons, fourteen (14) unit trains, was to be delivered 
from Ohio Valky's Powhatan No. 6 Mine tn ;-irstEnergy's Eastlake and Ashtabula, Ohio 
Plants Through Samrday, June !1, Ohio Valley only received one (1) train for loading. 
Eleven (11) leiephone calls were made to die CSX on Thursday alone, but to no avail 

Ohio Valley is an independently owned Company with bills to pay. Tne coal has been 
mined and is on the ground at our Powhatan No. 6 Mine, but the CSX and NS refuse lo 
pres ide service, even though tiiey know that 126,000 tons must be delivered in June. 

Ii IS important to point out thai Ohio Valley had a one-line haul to die Eastfake and 
Ashtabula Plants on Corurail. We now have a two-line haul, wilh the Easdake and Ashtabula 
stations now served by CSX and Ohio Valley served by NS. You should be aware dial CSX 
origin coal or. die former MGA Railroad ("MCA"), where tiie CSX and NS now have joint 
trackage rights, is making its way just fine to our market at the Eastlake Plant ftom 
competing mines. However, the Ohio Valley coal movement, which is handed off from die 
NS and carried by CSX for about twenty (20) miles, has been placed at a virtual standstill. 
This is exactly what we told the Surface Transportation Board might happen, because tiie 
CSX would give priority to moving coal from tiieir origin mines to their deslination plants 
ai die expense of moving coal from Ohio Valley, which is now on tiie NS. a short distance 
of about twenty (20) miles. 

56864 PLEASANT RIDGE ROAD • ALLEDONIA OHIO 43902 
(740)926-1351 • FAX (740) 926-1615 
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Mr Vemon A. Williams 
June 14. 1999 
Page 2 

Ohio Valley and my family, as tiie owners of tiie Company, are being severely 
damaged by tiie refusal of tiie CSX and NS to provide service lo our Mine. Fuitiiennorc, 
FirstEnergy wUl confirm tiiat Ohio Valley is currentiy tiie only suppUcr lo tiic Ashtabula 
Plant, and tiieir stockpiles, due to tiie hot weatiier. are very low. 

Please addrcss tins critical issue immediaiely, as Ohio Valley must pay its bills and 
is being very much damaged. We have paid all tiie costs of mining, processmg, and 
stockpiling tiiis coal, bm our service has virmally ceased in favor of movements on tiie MGA 
from CSX origin to CSX desunation, ratiier tiian NS origin to CSX destinaiion. 

What recourse and what damages can an independeru Company such as ours claim 
from die railroads' failure to serve us since the acquisition of Conrail? 

Sincerely, 

THE OHIO VALLEY COAL COMPANY 

Robert E. Mui.̂ y U 
Presideni and ^ 
Chief Executive Officer 

REM arw 
Enclosure 
cc: Mr. John W Snow 

Mr. David R. Goode 
Mr. A. R. Carpenter 
Mr. J W. Fox 
Mr. Raymond L. Sharp 
Mr James L. Parks 
Mr. Robert N Stoller 
Ms. Linda J. Morgan, Chairman STB 
Mr William Clybum, Vice Chairman STB 
Mr Wayne Burkes, Commissioner STB 
Dennis Lyous. Esq. 
Richard Allen. Esq. 
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Robert E Murray 
Preodenr & CNet Eacuave OMcer 

Jiael2,1999 

Mr. Raymond L-Sharp Mr. J. W Fox 
y ^ ? ^ VkcPtesidat, GoalMateag 
Coal Saks «MlMarkeong Notfolk Souhem Coiporaiioa 
CSX Transportation, Inc 110 Franklin Road, i .E 
f'^..^"'!,*^ Roanoke. Viiginia'MO Ẑ Jacksonville, Fkmda 32201 

Dear Ray and Bin: 

Rail service firom The Ohio Valtey Coal CoiiipMv's("Oh» ^Mine 
to the Eaitflakc and Ashiabttla plants of RrstEnei^ Coipo^ 
almost total standstill subsequent to the acquisition of Consolidaled Rail Corporation rComail") 
by CSX Transportation, Inc ("CSX") and Norfolk Somhetn Cocporatkm CNS*). 

As of yesterd ,̂ Jtme l l , 1999. onty OOS a)Tnm. eoaaining 9.769 ions, bas been shbped 
from Ohio VaDey ID die aforaneniioned plants of FiistEnagy. Tlie RrstEnergy/Ohio v S w 
schedule for Jnne calls for 27$,OQO msto be shipped, with a 108.000 ion minimuni. 

Our mimerous calls to lbe NS and CSX since die acquisition, iachidiî  eleven (11) to the 
CSX m JacksonviUe on Thursday alone, have gone unheeded Ohio Valky cannot staixl tbe 
economic danage being caused to us by dse NS/CSX inability to nK>ve our 10^^ 
mined and waiting in a stockpde at Ohio Valky. but wc cannot gel train service. 

As you know, tbe singk line Conrail movemem has beoonie a two (2) line NS/CSX haul 
from the Ohio Valley's Powhatan No. 6 Mint 10 Easdake and AsfatibuU Apparently die two 
railroads have utter gridlock in die CoUmwood Yard area of Ckvelaad, even though iheie axe 
other routes inio these plants. 

SUITE 111. 29525 CHAGRIN BCXlLEVARD • PEPPER .t>ll<E OHIO 44122 . (216) 765.1240 
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» • • 
Mr. Raymond L. Simp 
Mr. J W. Fox 
June 12.1999 
Page2 

I O l 7 4 0 9 2 6 1 6 } S P A C E 5X& 

Plewe, •iiiininlLiirty. contct fliis proMean winch began at the inception of this two-line 
haul (»iioVaIlcy<k)es not wamm be fonad ID iavrive odier paities inan « i c ^ 
sian<btill situation conected. 

Sinoeidy, 

THE OHIO VALLEY COAL COMPANY 

RotetE-Monay ^ 
Presideni and M 
Ouef Executive 0£Boer 

REM/MKB 
aacsMRAanoKLwn 

« Mr. A. R. ("Pwc") Caipeaer 
Mr. John W. Soow 
Mr David R. Goode 
Mr. James L. Parks 
Mr. Roben N. StoUer 
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I.inda ^^organ. Chairperson 
Surface Transponation Board 
Washington D C. 

June 1, 1999 

Subj Conrail Labor Contract̂ l̂̂ 'f/vr 
t,^MA\ «W Ital 

With reference to the attached file, the National Mediation Board has advised us to 
direct our inquirv to the Surface Transponation Board. 

below. 
Therefore, please review this file, advising us of your decision at the address listed 

Gee rge J. Donahue 
258 Pennsylvania Blvd. 
Pittsburgh, Pa. 15228 
Phone: 412-531-1343 

W Herb Kerekesch 

<^^^t.A^^»-^^L.^ 

E. C Kadar 

H. W. Lucking \ 

E. F. Gladish / 



(20?)692-5000 

NATIONAL MEDIATION BOARD 
WASHINGTON. D.C. 2 0 5 7 2 

May 25,1999 

Mr. George J. Donahue 
258 Pennsylvania Blvd. 
Pittsburgh, PA 15228 

Dear Mr. Donahue: 

DECEIVED 

Your recent correspondence, dated April 29"' and May l l ' ^ to Chief of Staff 
Stephen E. Crable was forwarded to me for reply. In your letters you requested 
arbitration concerning provisions of an implementing agreement reached between 
your labor organization and Conrail, CSX Transportation and Norfolk Southern. 

The NMB has no statutory authority to grant the remedy that you seek. The 
agency cannot compel arbitration. The role of the NMB was correctly stated in the 
NMB's letter to you dated May 6,1999. Your inquiry should be directed to the 
Surface Transportation Board for a response. 

Sincerely, 

Roland Watkins 
Director, Arbitration Services 



Stephen E. Crable 
Chief of Staff 
National Mediation Board 
Washingtcn, D. C. 20005 

May 11, 1999 , ^^Cp/ 
Subj. Arbitration Request *• ' 

Dear Mr. Crable: 

Please refer to our letter to you dated April 6, 1999, and your response to us dated 
May 6, 1999. 

We requested arbitration because we believe the Implementing Agreement, 
reached between Conrail (CR), Norfolk Southem (NS), CSX Transponation (CSXT) and 
the Transportation Commumcations Intemational Union (TCU), does not satisfy the 
pro ̂ 'isions or the intent of the New York Dock Agreement (NYD), specifically Article I , 
Section 3. 

We are therefore of the opinion that the agreement is improper, even though it was 
signed by our labor organization, TCU, who was aware ofour concerns. TCU knows this 
agreenient is substandard, when compared with other implementing agreements involving 
Class 1 railroads, but chose to sign it for reasons of which we are unaware. 

Apparently the National Mediation Board is bound to accept whatever agreements 
labor and management arrive at, to the exclusion of the provisions of the NYD, and 
regardless of other implementing agreements arrived at in similar situations. I f this is true, 
please let us know in your response to this letter. 

In any case, we will once again approach the Surface Transportation Board with 
this issue, because we believe that the Agreement is improper and we don't know how 
else to resolve the problem. 

reply. 
As the June 1, 1999 "Split Date" is rapidly approaching, we await your prompt 

Please respond to 
George J Donahue 
258 Pennsylvania Blvd. 
Pittsburgh, Pa. 15228 

George J Donahue 

M. Herb Kerekesch 

E C Kadar 



J(jl(yu\c^^..t:.^t^/ 
H. W. Lucking Ijr' 

E. F, Gladish 

CC: Linda Morgan, Chairperson, STB 

Attached are copies of our continuing correspondence with the National Mediation 
Board's Mr, Crable Because time is growing short, we are forwarding copies to you, for 
your infomiation and further handling, if necessary. 

TCU 
Congressman William Coyne 
Senator Arlen Spector 
Senator Rick Santonim 



(202) 692-5000 

NATIONAL MEDIATION BOARD 
WASHINGTON, D.C. 2 0 5 7 2 

May 6,1999 

vy 

RECEIVED H 
JIIN 7 1999 ^ 

MAIL ,--1 
M*N*GFMENT y f 

STB 

Mr. George J . Donahue 
258 Pennsylvania Blvd. 
Pittsburgh, PA 15228 

Dear Mr. Donahue* 

This letter w ill acknowledge your April 6, 1999 letter which was received on 
April 19,1999. In the letter, you and four other employees request that the National 
Mediation Board (NMB) consider the "issues" raised in your letter and the 
accompanying documents and order arbitration. 

In the letter you expressed your dissatisfaction with certain provisions of the 
implementing agreement reached between ConraU, CSX Transportation and Norfolk 
Southern. In the acco'upanying documents, you state that you do not seek a 
determination that the agreements are improper. It is unclear as to the nature of your 
arbitration requtrt .-imce an agreement was reached between your organizatior and 
the carriers. 

The NMB has no statutory authority to grart your request for arbitratiou. 
Under New York Dock, the NMB only has authority to select an arbitrator if the 
parties are unable to agree to a neutral. In this case, the parties reached an agreement 
thereby eliminating the need for an arbitrator. 

Review of the accompanying documents reveals thai you have pursued this 
niatter with thc Surface Transportation Board which is the proper forum. It is also 
unclear as to w hether you have voiced your concerns to your labor organisation. 

I regret that we are unable to be ofany assistance. 

Chief of Staff 



Stephen Crable April 6, 1999 
Chief of Staff Subj. Arbitration Re^st^ logg 
National Mediation Board j , ^ ^ * * * ' ^ 
Washington, D. C 20005 5:9*'̂ ''̂  

We request that the Mediation Board consider the issues raised in this lener and 
the attached file for arbitration. Since we dispute the current Implementing Agreement, 
these issues must be resolved prior to the Conrail split date currently scheduled for June 1, 
1999. We further request Uiat the arbitration be handled in an efficacious manner. 

We are not concemed with the formalities or protocols involved in reaching an 
implementing agreement, as outlined in Anicle I , Section 4 ofthe New York Dock 
(N\T)). We are, however, very concerned with the fijnctionality of such an agreement as 
it relates to protecting the rights of Conrail employees, as outlined in Article I Section 3 
ofthe N^T) 

The parties involved in the negotiation of the Conrail (CR), Norfolk Southem 
(NS), CSX Transportation Company (CSXT), Transportation Communications Union 
(TCU) Implementing Agreement, which is the contract signed November 2, 1998, violated 
the rights of Conrail's clerical employees by circumventing employee ratification oflabor 
protective issues that haa remained unresolved in the Conrail National .̂ .greement (CNA). 
In the absence ofany provisions in the CNA fĉ r employee ratified labor protection, we 
beheve that the Implementing Agreement should have been subject to rank and file 
ratification, since it superseded the CNA in establishing labor protection. Furthermore, 
one can only conclude that previous industry standards of employee protection, as 
approved by the STB in recent mergers of class 1 railroads, should be applied in the 
CR/NS/CSXT/TCU Implementing Agreement, as outlined in Article I , Section 3, ofthe 
New York Dock Agreement. When compared with other implementing agreements 
involving class 1 railroads, such as: UP./SP, BN/ATSF and CN/GTW, the 
CR/NS/CSXT/TCU Implementing Agreement is far below the industry standard, and here 
are some of the reasons why: 

(1) The severance package of $7_,500 is significantlv less than industry standards 
set in the UP/SP and BN/ATSF contracts. 

(2) The 50 mile plus qualifying radius for moving expense is contrary to the 
conditions ofthe NYD in Article I , Section 1, Parr. E and Article I Section 5. There is 
nothing in the NYD which pennits the use of fedora; statutes to adjust the mileage radius 
nor any precedent in the rail industry to justify this change. 

(3) Those provisions of the Implementing Agreement, which relate to any adverse 
or interior conditions that may occur as the result ofa relocation, are insignificant when 
compared to industrv' standards established in other recent contracts, with regard to 
pr'̂ tection for spouses and families. 



(4) The time period that passed after employees first saw their job selection list 
was not sufficiently adequate to allow an individual to make an infomied decision The 
job descnptions were incomplete at the time the "irrevocable" choice had to be made, and 
some ofthe important details that aft'ected certain choices were not completely explained 
prior to the "rundown " or job selection day. An example is the way the so-called 
Supplemental Extra List would be used, and how long it would be allowed to exist. 

(5) There is nothing in the NYD which deprives an employee of severance 
allowance if such employee elects not to move over 30 miles fi-om their residence. This 
was never adequately explained. 

(6) NYD Anicle I , Section 3, provides ihat an employee may elect to choose the 
benefits ofthe NYD over any other agreement We v.'ere not offered this choice during 
the "rundown" process, nor was there an adequate explanatior as to why we weren't 
offered this choice. 

This Implementing Agreement must be brought in iine with industry standards 
established on other class 1 railroads Also, the recent "nindown", or job selection 
process, should be redone, making sure that all employees are advised of and understand 
the ramifications of their "irrevocable" choice. The employees should be given tiy:. right 
to ratify their protection provisions, which previously was denied. The entire 
Implementing Agreement must be brought up to industry standards ?r.cl be in comoliance 
vvith the NYD. ^ 

Please send response to: Geoige J. Donahue 
258 Pennsylvania Blvd. 
Pittsburgh, Pa 15228 

Attach ^ ^ - ^ 

George J. Donahue 

r Herb Kerekesch 

E. C. Kadar 

H. W. Lucking / / 

E. F. Gladish 



C*)f(ur ot tî t ({!l]airman 

Mr. George Donahue 
258 Pennsylvania Blvd. 
Pittsburgh, PA 15228 

Dear Mr. Donahue: 

Surface (i>ranBportation ISoarb 
Janahington. 9.(!;. 20423-0001 

4 
DECEIVED 

March 16, 1999 

Re: STB Finance Docket No. 33388. CSX Corporation and CSX 
Transportation. Inc.. Norfolk Souihern Corooration and Norfolk 
Southern Railway Company—Control and Operaling 
Leases/Agreenicnts- - Conrail Inc. and Consolidated Rail 
Corporation 

This responds to your letter of February 6, 1999. 

1 am puzzled as to your continuing insistence that you have been deprived ofthe 
opportuniiy to be a part ofthe implementing process in connection with the NS/CSX/Conrail 
Iransaction. Your leiters to me appear to refleci that you and the olher employees listed in the 
attachments to your letters have been very much involved in the implementation process. 

1 understand that there are certain elements ofthe process and of the i.niplementing 
agreement with which you do nol agree. However, as 1 have pointed out lo you before, the way 
in which you may appropriately bring these to the Board's attention is by submission of them to 
arbitration if lhey cannoi be resolved voluntarily among you, your elected union representatives, 
and the railroads involved. 

Contrary to your understanding, any dispute or controversy with respect to the 
interpretation, application or enforcement ofour labor protective conditions is required to be 
submitted to arbitration. The exception for section 4 to vvhich you refer addresses simply the 
initial arbitration process for arriving at a negotiated agreement. Here there is such an agreement 
and, accordmgly. that exception is inapplicable. 

In your prior letter you called attention to the fact that certain provisions in the 
implementing agreement about which you are concemed are not as favorable as comparable 
provisions in oth ̂  negotiated implementing agreements that have been approved by the Board or 
ils predecessor tho Interstate Commerce Commission. Negotiated implementing agreements in 
other proceedings do not establish a minimum for protection under our conditions. Our approval 
only establishes that such agreements meet or exceed the minimum requirements ofthe 
conditions. The point of negotiating agreements is to cbtain protection superior to that which is 



mandated as a minimum in our conditions. If such negotiated agreements were then accepted as 
the minimum protection that is acceptable, it would eliminate all incentive to negotiate, 

Plea.se understand that I am not unsympathetic to your concems and those of your fellow 
employees. However, 1 am firmly convinced that they will be best served by following the well-
settled process for resolving such concems. 

As with your other letters, a copy of this letter will be made a part ofthe docket in the 
proceeding. Also I reiterate the offer contained in my letter of January 12, 1999, to provide 
assistance in pursuing your arbitral remedies, should you desire to do so, through our Office of 
Congressional and Public Services. That office may be reached at (202) 565-1592. 

Sin erely, 

Linda Morgan u 

-2-



Febmary 19, 1999 

Linda Morgan 
Surface Transportation Board 

Plea î. direct reply to the above message to one or both ofthe following addresses: 

Employees of Conrail 
RIDC Park West 
15 Summit Park Drive 
Pittsburgh, PA 

or: 

George Donahue 
258 Pennsylvania Blvd 
Pitlsburuh. PA 1522S 



Linda Morgan 
Chairperson 
Surface Transportation Board 

Febmaw6,1999 ^ ^ ^ f ^ ^ 

Conrail Labor Contra(» ,̂̂ ^4f / % ^ 

With all due respect to the Boara, your leUer dated January 12, 1999 does not 
adequately explain why the Board will not allow the undersigned to become involved in 
our labor implementation process at this time. 

We did not seek Board determination that the Implementing Agreement between 
Norfolk Southern Railway Company (NS) and CSX Transportation Company (CSXT) 
with respect to Consolidated Rail Corporation labor contracts fails to satisfy the. 
provisions o+" Article I Section 4 ofthe New York Dock (NYD). To the contrary, in our 
letter dated Nov ember 25, 1998, we acknowledged that the Implementing Agreement did 
satisfy Artide I , Section 4. However, it does not satisfy numerous concerns that we have 
or the intent of the NYD, and it contradicts Anicle I Section 3, which states: 

3 "Nothing in this Appendix shall be constmed as depriving any employee ofany 
rights or benefits oi eliminating any obligations which such employee may have under any 
existing job securitv or other prottjciive conditions or arrangements, provided, however, 
that if an employee otherwise is eligible foi protection under boih this Appendix and some 
other job securily or other protective conditions or arrangements, he shall elect between 
the benefiis under tbis Appendix and similar benefits under such other anangements and, 
fc- so long as he continues to receive such benefits under the provisions which he so 
elects, he shall not be entitled to the same type of benefits under such other provisions 
which he does nol so elect; provided further, that the benefits under this Appendix, or any 
other arrangements, shall be constmed to include the conditions, responsibilities and 
obligations accompanying such benefits, and, provided further, that after expiration ofthe 
period fbr which such ernployee is entitled to protection under the arrangements which he 
so elects, he may then be entitled to protection under the other arrangement for the 
remainder, ifany, of his protective period under that anangement." 

Our reference to Article I Section 11 ofthe NYD as a means of resolving this 
dispute may have been in error, as Seciion 11 specifically exempts Section 4 and 12 fi-om 
this meihod of resolution However, we should have made reference to the Federal 
Appeals Court mling, that in part upheld the decision of Judge James C, Turk, which 
states "lhat the Interstate Commerce Act gave ftill jurisdiction over merger related job 
changes to the Surface Transportation Board , because it reviews all aspects of railroad 
mergers" 

To adequately explain the Board's reftisal to allow us to become invoived in the 
labor implementation process at this time, the following concems must be addressed: 



The Implementing .Agreement (Protection Agreement̂  hould ha'e been part of 
the Conrail National Agreen:ent (CNA), making it subject to employee ratification. Why 
were we denied this right? 

We feel there vvas insufficient explanation and inadequate time lo reaa and fully 
undersiand an agreement this complicated .Although all parties offered an informational 
meeting to explain the complexities of the Implementing Agreemeni, why did the carriers 
schedule their meetings one day prior to selection day? 

While there vvere numerous othe.? discrepancies, the selection list was incomplete 
and the job descriptions were vague to the point of nondescript, we feei we were mshed 
to make irrevocable choices, while new options were being introduced right up until and 
including day one of the selection process Doesn't this indicate the Implementing 
Agreemeni vvas incomplete vvhen originally signed by NS, CSXT and TCU? 

The Board declined lo allow the carriers to override the Conrail contracts forcing 
the parties to negotiaie an agreement. Was it the intent of the Board to allow the parties 
to reach an Implementing .Agreement which satisfies the protocol of Article I , Section 4 
ofthe NYD, but fails to satisfy' the intent of .Anicle I , Seciion 3, which is intended to 
protect the rights of the employees'̂  

We are not concemed vvith the formalities or protocol of reaching an Implementing 
Agreement as outlined in Article I , Section 4, of the NYD. However we are concemed 
vvith the fijnctionality of such an agreement as it relates to protecting the rights of 
Conrail's employees as outlined in Anicle I, Section 3 ofthe NYD. 

For these reasons and items 2 through 5 of our letter dated November 23, 1998, 
we respeclfijllv' request the Board allow us to become involved in this process as it affects 
our lives and families 

We request the Board revisit this file and make this agreement comparable to 
previously approv ed transactions by the STB, 'hereby ftilfilling the intent of Article I , 
Section 3, ofthe New York Dock. 

cc: The Terasi Law Firm 
.All Pennsylvania Senators 
All Pennsylvania Congressmen 
Association for Union Democracy 

George J. Donahue p 

vi Herb Kerekesch 

E r Kadar ^ 

^..W-tucking J I ^ 

E F Gladish 



NAMES OF PETITIONERS 

TO: LINDA MORGAN, CHAIRPERSON - SUTvFACE TRANSPORTATION BOARD 
SUBJECT: CONRAIL LABOR CONTRACT 

PRINT SIGN 
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NAMES OF PETITIONERS 

TO: LINDA MORG.AN, CHAIRPERSON • SURFACE TRANSPORTATION BOARD 
SUBJECT: CON"?AIL L.ABOR CONTRACT 

PRINT SIGN 
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)S^<-^yiU d • \/{ihX/y 
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NAMES OF PETITIONERS 

TO: LDJDA MORGAN, CHAIRPERSON • SURFACE TRANSPORTATION BOARD 
SUBJECT: CONRAIL L.ABOR CONTRACT 

PRINT 

yr-



NAMES OF PETITIONERS 

TO: LINDA MORGAN, CHAIRPERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONRAIL LABOR CONTRACT 

PRINT SIGN 
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NAMES OF PETITIONERS 

TO. LINDA MORGAN, CHAIRPERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONRAIL LABOR CONTRACT 

PRINT SIGN 
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NAMES OF PETITIONERS 

TO: LINDA MORGAN, CHAIRPERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONRAIL LABOR CONTRACT 

PRINT SIGN 

J . D CARTER-
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NAMES OF PETITIONERS 

TO: LINDA MORGAN, CHAIRPERSON - SURFACE TRANSPORTATION BOARD 
SLT3JECT: CONRAIL L.ABOR CONTRACT 

PRINT SIGN 
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NAMES OF PETITIONERS 

TO: LINDA MORGAN, CHAIRPERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONRAIL L.ABOR CONTRACT 

PRINT SIGN 

13./). M.rcHUC AAT^MJI. 

^'/f-



NAMES OF PETITIONERS 

TO: LINDA MORGAN, CHAIRPERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONR.AIL LABOR CONTRACT 

PRINT SIGN 

J^-AlJlClL^^ ?? 77 c A^--^ 
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NAMES OF PETITIONERS 

TO, LINDA MORGAN. CHAIRPERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONRAIL LABOR CONTRACT 

PRINT SIGN 

...yy.&!.o£. 
V Wi^iiA. 



NAMES OF PETITIONERS 

TO: LINDA MORGAN. CHAH^ERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONR.AIL LABOR CONTRACT 

PRINT SIGN 

J. J .S/cyy£^ 
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NAMES OF PETITIONERS 

TO: LINDA MORGAN, CHAIRPERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONRAIL LABOR CONTRACT 

PRINT 

(TI A^rcki^c^i 

f3d^yi< 

SIGN 

£UyL^ 

'fyz^^:<:_. 
7 ^ W (p. 0 ^ • 



NAMES OF PETITIONERS 

TO: LINDA MORGAN, CILMRPERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONRAIL LABOR CONTRACT 

PRINT SIGN 
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NAMF.S OF PF.TmOhrERS 

TO LINDA MCRGA.V. 05-AUn'PRSON • %l.'?S\Cf. T1USSWRTATION BOABD 
SIJBJHCT: CONTIAIL LABOR CONTRACT 

PRINT 

.(y.m£.c .̂y-J îa.mi)Ci~ ._.-<:f_;/-.iJ^^^^.: 

.}:l.£MyyLyyi£yr-. . „ ^ ^ ^ ^ W i « ^ . 
XiTVY^A^rr^ 
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t̂ AtMBS OF PETTnOKERS 

TO; LINDA MO.RGAN. CK.AiRPERSON • SURFACE TR \̂!>ISPORTATION B0AJ5D 
SUBJECT; CCKBACL LABOR CONTRACT 

PRINT SIGN 



NAMES OF PETITIONERS 

TO: LINDA MORGAN, CHAIRPERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONRAIL LABOR CONTRACT 

PRINT SIGN 

y 

7 ^ 



NAMES OF PETITIONERS 

TO; LINDA MORGAN, CHAIRPERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONRAIL LABOR CONTRA.CT 

PRINT 

A J li-

J^'A. S^cy/<^'.^ii 

SIGN 
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NAMES Or permoNiRs 

TO LINDA MORGAN, CK\:m't.RK)S • ^lT<rACl TR-ANSPORTATION BO,*JU) 
SUBJECT: CONTUUL LASOR CONTRACT 

PRINT 
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NAMES CF PETITIONERS 

TO: LINDA M0Rt3AN. CHAIRPERSON - SURFACE TRANSPORTATION BOARD 
SUBJECT: CONRA.T. LABOR CONTRACT 

PRINT 
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.tItlaUiak. 

NAMES OF PETTrrONERS 

^^^^^'^^ -̂̂ HAIRPERiON . SURFACE TWSPORTATION B0AW3 
SUBJECT; CONRAE, LABOR CONTRACf ov/vri» 

PRINT SIGN 
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S»urfacc {TranapDrtatton Hoarb 
fiiasliinQton. H.iL. 2a4::3-na01 

' ' ^ / % ^ : 
(Offur of tl)t (SÎ Birmon ^Ic^*^/ 

January 12. 1999 

Mr. George J. Donahue 
258 Pennsylvania Blvd. 
Pittsburj'h. PA 1 .S228 

Dear Mr. Donaliue: 

This responds to your letter of November 25, 1998. on behalf of yourself and numerous 
other employees ofConrail seeking a Board detemiination that the implementing agreement 
between Norfolk Southern Railvvay Company and CSX Transportation Company with respect to 
the Consolidated Rail Corporation labor contracts fails to satisfy the provisions of Article I , 
Section 4 ofthe New \'ork Dock conditions that vve imposed upon our approval of the Conrail 
acquisition in CSX Corporation ;uid CS.X fransnortation. Inc.. Norfolk Southem Cprporali'̂ '̂  
and Norfolk Southeni Railvvav Companv Control and Operating Leases Agreements 
Conrail Inc. and Con.solidated Rail Corporation. STB Finance Docket No. 3338S, Decision No. 
89 (STB served July 23. 1998). 

As your letter recognizes. Article I . Section 11 of New York Dock provides the means for 
resolving all disputes ofthe sort you have sought to bring before the Board.' 

As iclcv .lilt, that section provides: 

11. .-li hitration of di.sputc.s. (a) In thc ev cut thc railroad and its 
employees or their authorized reprcscntatives cannot settle any 
dispute or controversy with respect to the interpretation, 
application or enforcement ofany provision oTthis appendix, 
except sections 4 and 12 ofthis article 1. vvithin 20 davs after the 
dispute arises, it may be refeiTcd by either party to an arbitration 
committee. Upon noticc in writing sen ed by one party on the 
other of intent by that party to refer a dispute or controversy to an 
arbitration committee, each party shall, within 10 days, select one 
member ofthe committee and the members thus chosen shal! select 
a neutral member who shall serve as chainnan. If ;uiy party fails to 
selects Its member ofthe arbitration committee .vithin the 
prescribed time limit, the gonerai chainnan ofthe involved labor 
organization or the highest officer designated by the railroads, as 
thc case may be shall be deemed the selected member and the 
committee sh;dl then function and its decision shall have the same 
force and effect as though all parties h.id selected their members. 

(conti-led...) 



The courts have consistently interpreted the requirement to resort to the arbitration provided in 
that section prior to bringing the issue before the Board to be mandatory. Ss£, Walsh v. l.C.C. 
723 F.2d 570, 573-74 (7'" Cir. 1983). The Interstate Commerce Commission (ICC), the Board's 
predecessor agency, vvith apf,foval ofthe court thus consistently refused to become involved in 
resolving disputes or rendering intequctations ofthe type you seek prior to thc matter having 
gone to arbitration. Sfiŝ  also United Transp. Union v. U.S.. 905 F.2d 463 at 470 (D. C. Cir. 
1990). Thus, it is consistent with almost tvvo decades of consistent precedent and practice that 
the Board not become involved in the process at this stage ofthe proceedings. 

In this regard, I should note, howevei, that the Hoard, at thc request of your labor 
organization, and others, specifically declined to find, as had been requested by Norfolk Southem 
and CS.X, that ovemding Conrail's contract provisions was necessary to implement the 
transaction. Thus, arbitrators vvill not be compelled by any statement ofthe Board in this case to 
ox oiTide >n\' p:ir<jcn!ar CMitracf provisions A'̂ er this matter has proceeded throuoh •̂ .rhitration, 
thc Board vv ill , of course, be av ailable to accept an appeal from the decision of the arbitrator if it 
satisfies thc rtvuircments of 49 C.F.R. 1115.8 and the Lacc Curtain standards the Board applies 
to detennining vvhich decisions of arbitrators it will review. S££ Chicago tind Northwestern 
I ransp, CQ. Abandonment Near Dubuque and Oelwein. lA. 3 l.C.C.2d 729 (1987) (Lace 
Curtain). atTd sub nom. International Bhd. Of Elec. Workers v. ICC. 862 F,2d 330 (D C. Cir. 
1988). 

I hope that the foregoing adequately explains my reasons for declining to entertain your 
request to become involved in the labor implementation process at this stnge. The Board, 
hovvever, can be of assistance to you in pursuing your arbitral remedies, should you decide to do 
so. If you need further information, plci.cc do not hesitate to contact our OtTice of Congressional 
and Public Services at (202) 565-1592. 

Sincerely, 

Linda J. Morgan ^ 

'(...continued) 
Should the members be unabie to agree upon the appointment of 
thc neutral member vvithin 10 days, thc parties shall then vvithin an 
additional H) days endeavor to agree to a method by which a 
neutral member shall be appointed, and, failing such agreement, 
cither party may request the National Mediation Board to designate 
vvithin 10 days the neutral member whose designation will be 
binding upon the parties. 

2-



Linda Morgan 
Chairperson 
Surface Transportation Board 

November 30, 1998 

.Attached is a letter faxed to your office on Wednesday, November 25, 1998 
including additional signatures (with more signatures to follow). 

Our selection process is scheduled to start at 7 A.M. December 1, 1998. 
Youi immediate attention and response to this matter vvould be appreciated Please 
respond to the Employees ofConrail at RIDC Park West, Pittsburgh, Pa. 15275-1105 or 
Geoige J Donahue, 258 Pennsylvania Blvd. Pittsburgh, Pa. 15228 

George J. Donahue 



Linda Morgan 
Chairperson 
Surface Transportation Board 

November 23, 1998 ^ jCO! 

Conrail Labor Contract '̂•'•̂  

By it's approval of past class I railroad transactions, the Surface Transportation 
Board (STB) has set precedent as to it's interpretation of contracts which satisfy the 
conditions of the New York Dock (NYD). 

The Implementing .Agreement between Norfolk Southern Railvvay Company, 
Norfolk Southem Corporation (collectively NS), CSX Transportation, Inc. (CS.XT), 
Consolidated Rail Corporation (CRC) and the Transportation Communications 
International LJnion (TCU) may satisfy .'\rticle 1, Section 4 ofthe NYD, yet it contradicts 
Article 1, Section 3 and does not satisfy a number of other conditions, or the intent ofthe 
NYD .Also, it does not protect the employee by applying industry standards set forth in 
contracts of previous transactions approved by the STB. 

(1) The Conrail National Agreement (CNA) was subject to employee ratification 
per TCU constitution In as much as the protection agreement should have been part of 
the CNA, Tliis Implementing .Agreement should also be subject to rank and file vote. This 
is apparent from other agreements previously approved by the STB. 

(2) The severance package of $72,500 is significantly less than industry standards 
set in the UP-SP and BN-ATSF contracts 

(3) The 50 mile plus qualitying radius for moving expenses is contrary to the 
conditions ofthe NYD in Article I , Section 1, Par E and Article 1, Section 5. There is 
nothing in the NYD which permits the use of federal statutes to adjust the mileage radius 
nor any precedent in the rail industry to justify this change, 

(4) l he language, vvhich protects spouses and family in the event of extreme or 
adverse conditions, that may occur after the move is insignificant compared to industry 
standards set in past contracts. 

(5) 1 ho proposed selection process is inappropriate because, the time allotments 
from the time the employees see the job selection list is insufficient to discuss vvith family 
nio' .ibors prior to making one's selection Also, the job descriptions are incomplete with 
rog.ii d to various shift and start time. 

We :he undersigned employees dispute this contract (Article I , Section 11. Par. A. 
This contract is unfair and inequitable It does not meet the conditions of ihc NYD and is 
not comparable to industry standards previously approved by the STB Any time or 
procedural restrictions should be set aside as the employees were not privy to the content 
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ad ustments to meet the cond.tions ofthe N\T). and bring tlus contract in line vJth current 
Class (railroad industry standards. 

cc The Tarasi Law Firm 
All Pennsylvania Senators 
All Penn.sylvania Congressmen 
Association for Union Democracy 
Department of Justice Anti-Tinst Div 
Department of Labor 

George J. Donahue 

r Herb Kerekesch 
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Lilida Mofgan • November 23. 1998 
Chairperson 
Suifactf Trarisportation Board Conrail Labor Contract 
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Linda Morgan • November 23, 1998 
Chairperson 

Suifac*j Transportation Board Conrail Labor Contrtct 
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LmdaMofgr^ November 23, 1998 
Chai»T>erson 
Surfa« Tramportsiion Board Co"™l '^''<"" ContrKt 
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Linda Morgan • November 23, 1998 
Chairperson 
Surface Transportation Board Conrail Labor Contract 
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Surface (BninBtiortatton Itoarb 
Saatiington. 9.(21. 20423-0001 

OMficc of U|t (Shairnuin 

May 27,1999 

The Honorable Jolene M. Molitoris 
Administrator 
Federal Railroad Administration 
400 7* Street, S.W. 
Washington, D.C. 20590 

Dear Administrator Molitoris: 

Thank you for your First Briefing Report involving safety integration in the Ccmail 
Acquisition proceeding. The report, which describes the activities that the Federal Railroad 
Administration (FRA) has taken pursuant to the Memorandum of Understanding (MOU) agreed 
to by the Board and FRA regarding the ongoing safety integraiion process in that case, covers the 
period between July 23, 1998 and April 15, 1999. Under the MOU, the next periodic report will 
be due October 15, 1999. I hope that by this time, which will be some foiu- and one-half months 
after the split date, FRA will have had a full opportunity to complete its review oi the safety 
issues, i f any, associated with splitting up Conrail. If so, then the October 15 report would be the 
last one under this MOU. 

I \Try much appreciate FRA's efforts in monitoring the railroads' safety progress pursuant 
to the MOU, and 1 hope that the agencies can continue to work cooperatively within their 
respective authorities for the public good. 

Sincerely, 

Linda J. Morgan 

cc: The Honorable Rodney E. Slater 
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(9 i f i r t of tlir (Shairnuin 

Urface frana portation Soarb 
flaatftngton. B.d. 20423-0001 

May 27, 1999 

The Honorable Rodney E. Slater 
Secretary 
Department of Transportation 
4O0 7th Street, SW 
Washington, D C. 20590 

Dear Secretary Slater: 

You and I have committed to working together in the spirit of cooperation to promote the 
safe implem.entation of Board-approved transactions. In this regard, as you know, both the 
Federal Railroad Administration (FRA) and the Board recently have worked togv̂ ther using each 
agency's existing authority, to ensure that major rail merger transactions approved by the Board 
are safely implemented. The purpose of this letter is both to update you on these activities and to 
express my concem that the cooperative approach that we envisioned, in fiulherance of our 
shared goal of common sense govemment, could be undermined if each agency does not 
continue to focus its activities on matters within its jurisdiction. 

Background. Specifically, both FRA and the Board are vested with authority to assure 
safety in the railroad industry. You are of course thoroughly familiar with FRA's general 
authonty, under 49 U.S.C. 2^101 and 20102, over safety enforcement regarding railroad 
operations. The Board — in addition to its statutory authority and expertise in economic 
regulation and service uiatters and assessment of environmental impacts of railroad industry 
operations — is also responsible for promoting a safe rail transportation system in general and, in 
particular, in coimection with its approval of mergers. The rail transportation policy provides, in 
relevant part, that, "[i]n regulating the raihoad industry, it is the policy ofthe United States 
Govemment... to promote a safe and adequate rail transportation system," 49 U.S.C. 10101(3), 
[by requiring rail carriers to] "operate transportation facilities and equipment without detriment 
to the public health and safety . . ." 49 U.S.C. 10101(8). The rail transportation poHcy applies 
to all transactions subject to the Board's jurisdirii , i and gives content to the "consistent with the 
public interest' standard that the Board uses in determining whether to approve railroad mergers 
and acquisitions under 49 U.S.C. 11323-11325. Sss 49 U.S.C. 11324(c). 

In the Conrail Acquisition proceeding, FRA and the Board recognized the need to work 
together, using each agency's existing authority, to ensure that the proposed transaction would be 
safely implemented. Specifically, at the request of FRA and various rail labor organizations, the 



Board required the applicants to file detailed safety integration plans (SIPs), developed within 
guidelines established by FRA, explaining how the proposed operational aspects of the 
acquisition would be implemented safely. The Board and FRA also entered into a Memorandum 
of Understanding (MOU), with the concurrence of the Department of Transportation, regarding 
thc ongoing safety integration process. Under the terms of the MOU, the railroads will continue 
to coordinate with FRA rcgarding what needs to be addressed in the SIPs to ensure that the 
Conrail Acquisition is safely implemented, and FRA will advise die Board of apphcants' 
progress in executing thc plans. 

On May 4, 1999, shortly before the date on which the division of the assets of Conrail is 
to be effected (June 1 or Day One), FRA sent the Board its First Briefing Report regarding safety 
integration of the Conrail Acquisition proceeding. The report covers the period between July 23. 
1998, and April 15, 1999, and it states that, at this time, "there are no performance/safety 
conditions identified o.- foreseen by FRA on the NS, CSX, or CSAO acquired territories which 
the agency believes warrant STB oversight actions to correct deficiencies." The MOU provides 
that, as directed, FRA will continue to provide periodic reports to the Board regarding the 
railroads' progress, and that the Board, m light of any request made by FRA, will determine any 
appropnate action to take regarding the railroads' safety integration plans.' 

Issues. I appreciate FRA's efforts in monitoring the raihoads' progress in the Conrail 
Acquisition pursuant to the MOU. However, I am concemed about FRA's suggestion in its First 
Bncfing Report th-xt it intends to expand tiie scope of its safety inquiry to monitor die service 
provided by the railroads, compliance with the service-related conditions that the Board imposed 
in its final decision, and competitive aspects ofthe merger. Such an expansion of FRA's 
activities could have an adverse effect on the pending SIPs mlemaking proceeding, because the 
pnncipal objection at the May 4, 1999 hearing on the rulemaking from tiie railroads was that 
FRA not use the SIP process to attempt to enlarge its jurisdiction. Such an approach would also 
unnecessarily encroach upon the Board'sjurisdiction. 

Furthennore, 1 understand that, in addition to FRA's safety monitoring activities under 
thc MOL'. FRA has hired a consultant and is seeking fi-om the railroads detailed operations 
perfomiance data that would duplicate, and in some instances go beyond, traffic and train flow 
data already being received by the Board to address potential service problems associated with 
the Board approv\;d Conrail Acquisiticn. 1 can understand that FRA might be of the view that 
service probiems could have safety-related implications. I also understand that FRA may take 

' The Board and FRA entered into a similar MOU process for the recent CN-IC merger. 
Moreover, the two agencies, working cooperatively, developed proposed FRA and Boa.d rules to 
enable each agency to ensure adequate and coordinated consideration of safety integration issues 
in covered iail transactions. Comments have been received on the agencies' proposal and, on 
May i, 1999. the Board and FRA held ajoint public hearing to hear oral testimony on the 
proposed rules. 



the position Uiat more detailed operational reporting and more invasive FRA monitoring of 
service could thus avert potential safety problems. However, any substantial attempt by FRA to 
regulate service issues would dup'icate die Board's own monitonng activities relative to the 
CQnra.̂ 1 Acqwsition; could lead to inconsistent results or conilicting directives; and, importantly, 
could unnecessarily fiustrate the applicants' ability to efficienUy and successfiilly implement die 
transaction. As you know, the Board has clear statutory authority to address service-related 
issues and require remedial action, and its final decision explicitly provided for five years of 
Board oversight fbr the Conrail Acquisition 

Conclusion. I respect the FRA's expertise in safety matters, and v e at the Board entered 
into Uie MOU in order to take advantage of Uiat expertise in carrying out tlie Board's safety-
related responsibilities to the benefit of boUi agencies and die public interest. We are not second-
guessing FRA's conclusions as to safety, and I am certain Uiat you would not want to have FRA 
officials second-guessing the Board's actions regarding servict issues or oUier matters within the 
Board's jurisdiction. Complementary actions can better promoie common sense govemment and 
Uie smooth implementation of the Conrail transaction, goals I know we both share. I tmst Uiat, 
as we work through Uie Conrail Acquisition implementation process, and other transactions of 
concem, each agency will continue to focus its activities on matters wiUtin its jurisdiction. 

Sincerely, 

Linda J. Morgan 

cc: The Honorable Jolene Molitoris 

-3 -
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May 25, 1999 

Mr. John W Snow 
Chairman, President and 

Chief Executive OfTicer 
CSX Corporation 
Chie James Center 
P.O. Box 85629 
Richmond, VA 23285-5629 

Dear Mr. Snow: 

As we are all acutely aware, we are only one week away fiom Day One in the Conrail 

acquisition transaction, and I understand that certain issues remain between CSX and NS as we 

approach this critical day. I am certain that you share my expectation that matters should be 

addressed with a view toward the smooth implementation of operations on Day One. While 

overad implementation of your transaction is a dynamic, evolving process, and adjustments 

undoubtedly will continue to be mane by your respective companies, it is imperative that the 

transition to occur on Day One and continue afterwards should be as incident-free as possible. I 

know that you share my concems and that we all look forward to the successful completion of 

the implementation process. 

Sincerely, 

Linda J. Morgan 
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May 25,1999 

Mr. David Goode 
Chairman, President and 

Cnief Executive Officer 
Norfolk Southem Corporation 
3 Commercial Place 
Norfolk, VA, VA 23510-2191 

Dea;- Mr. Goode: 

As we are all acutely aware, we are only one week a>vay from Day One in Uie Conrail 

acquisition transaction, and I understand Uiat certain issues remain between NS and CSX as we 

approach this critical day. I am certain Uiat you share my expectation Uiat matters should be 

addressed with a view toward Uie smooth implementation of operations on Day One. While 

overall implementation of your transaction is a dynamic, evolving process, and adjustments 

undoubtedly will continue to be made by your respective companies, it is imperative Uiat the 

transits n to occur on Day One and continue afterwards should be as incident-fi-ee as possible. I 

know that you share my concems and that we all look forward to Uie iuccessfiil completion of 

the implementation process 

Sincerely, 

Linda J. Morgan 
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May 25,1999 

Mr. William M. Verdeyen 
Chairman 
Indiana State Legislative Board 
Brotherhood of Locomotive Engineers 
6035 Lal:eview Drive, Apt. B 
Indianapolis, IN 46224 

Dear Mr. Verdeyen: 

I have received your letter of May 19 inquiring about the status of correspondence sent to 
me by Mr. Frank Parks and Mr. Harold Ring, regarding U'e acquisition and division ofConrail 
by CSX and Norfolk Southem (NS), and the effect of Uiis transaction on the Brotherhood of 
Locomotive Engineers (BLE) and on the Conrail employees represented by the BLE. You state 
that no answer has been received by Mr. Parks and Mr. Ring, and ask for a response before 
June 1. 

PL •ase be advised that I responded to this correspondence by letter dated April 14, 1999, a 
copy of wiiich is enclosed. I also have today mailed new copies to Mr. Parks and Mr. Ring. I 
appreciate your concems and assure you that the Board remains committed to a fair and safe 
implementation ofthe Conrail transaction under the procedures in place. I am having your letter 
made a part of the public docket in STB Finance Docket No. 33388. I f l may be of fiirther 
assistance, p'ease do rot hesitate to contact me. 

Sincerely 

Linda J. Morgan 

Enclosure 
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April 14, 1999 

F. E. Parks 
Local Chairman, Div. 121 
H. E. Ring 
Local Chairman, Div. 597 
Brotherhood of Locomotive Engineers 
32 Oak Center 
Mooresville, FN 46158 

Dear Mr. Parks and Mr. Ring: 

Thank you for your letter regarding the acquisiticn and division ofConrail by CSX and 
Norfolk Southem (NS) and the effect that this transaction may have on ycu as Local Chairmen of 
the Brotherhood of Locomotive Engireers on Conrail and on the Conrail employees whom you 
represent. Specifically, you express concem over Uie handling of the allocation ofConrail 
locomotive engineers among the applicant carriers and of those employees' seniority. 

The Board carefidly examined this proposed transaction, foc.id it to be in the public 
interest, and imposed the labor protective conditions set forth in New York Dock Ry.-Control-
Brooklvn Eastem Dist.. 360 l.C.C. 60 (1979) (New York DockV The New York Dock 
conditions were imposed to protect employees who may be adversely affected by the acquisition 
and division ofConrail These conditions provide lost-income protection for up to 6 years, 
fnnge benefit protection, moving expenses, and protection fi-om losses from home sale, and for 
arbitration of disputes. These conditions are the most far reaching labor protective conditions 
that thc Federal govemment imposes on private transactions such as the Conrail acquisition. 

As a part of the implementing process, it is the Board's understanding that your union has 
ratified an implementing agreement with the carriers covering the transaction except for one 
distnct on CSX, which cunently is in arbitration. Article I , Section i 1 ofthe New York Dock 
conditions requires that disputes with respect to the inter{)retation, application, or enforcement of 
such agreements, which cannot be resolved voluntarily, be submitted to arbitration. After such a 
malter has proceeded through arbitration, the Board will, of course, be available to accept an 
appeal from the decision ofthe arbitrator if it satisfies the requirements of 49 C.F.R. 1115.8 and 
thc Lact; Curtaiq standards the Board applies to determin : w hich decisions of arbitrators it will 
review. Sep Chicago and Northwestem Tran.sp. CQ -Ah:indonment-Near Diihiiqiff^ {̂ d̂ 
QcKvein, lA. 3 l.C.C.2d 729 (1987)(Lac(? Curtain). afTd s-yib nom. International Bhd. Of Elec 
Workers c. l.C.C. 852 F.2d 330 (D.C. Cir. 1988). 



I appreciate your concems and assure you that the Board remains committed to a fair and 
safe implementation ofthe Conrail transaction under the procedures in place. I am having your 
letter made a part ofthe public docket in STB Finance Docket No. 33388. 

Sincerely 

Linda J. Morgan ^ 
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—a 

Honorable Linda Morgan a: t g 
Chairman Surface rranspt)rtation Board 
1925 K. St Northwest Suite 820 
Washington. D C. 20423 

Dear Ms. Morgan 

Recently Mr Frank Parks and Mr Harold Ring. Brotherhood of Locomotive Engineers. 
Locat Chairmen for Di\isions 121 and 597 in Indianapolis. IN. sent you a letter on March 
1. 1999 pertaining to thc forced placement of twenty two (22) Locomotive Engineers to 
the Norfolk Southem railroad in Indianapolis. 

.As of this date they have not received a response to their letter. With the pending 
takeover ofConrail scheduled for June 1. 1999. both of these Local Chaimian and the 22 
Engineers that will be atfected by your decision on their placement, are anxiouslv waiting 
for your reply 

I am sure that this was an oversi -ht, as your time is valuable in these closing days before 
this takeover ofConrail by thc S and CSX. A timely response before the June 1, 
deadline vvould be greativ appreciated 

If you have already sent a reply please fumish mv office a copy of that document. 

Thanking vou in advance for your attention to this matter. 

Sincerelv^ 

William M Verdeven 
Chairman INSl.B 

C: F Parks LC Div 121 
H Rmi! I.C Div 597 

9 3 Ptinted in U S A AFFILIATED WITH A.F.L.-C.I 0 AND CLC serving Since 1863 
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May 18,1999 

The Honorable Julia Carson 
U.S. House of Representatives 
Washington, D.C. 20515-1410 

Dear Congresswoman Carson: 

Thank you for your recent letter regarding the preservation of competition in India .iapolis 
and throughout the State of Indiana following i^jproval by the Surface Transportation Board 
(Board) of the proposal by CSX and Norfolk Southem to acquire Conrail. Specifically, you 
'•xpress support for the condition imposed by the Board to ensure that Indian:qx>Iis Power & 
Light Company (IP&L) would not suffer competitive harm as a result ofthe Conrail transacdon. 

As you know, the Board aheady has issued a number of decisions conceming the IP&L 
condition and its implementation. The Board remains committed to the proper implementation 
of that condition and to assuring that the Conrail acquisition transaction will not competitively 
harm IP&L. Because certain issues remain pending before the Board regarding the IP&L 
condition, it would be in£q)propriate for me to comment fiirther at this time. 

1 am having your letter made a part ofthe public docket for Ute Conrail proceeding, and 
wil l have your name added to the service list to ensure that you will receive all fiiture Board 
decisions in this case. Again, lappreciate hearing yoiu- views on this matter,vand i f l can be of 
f n-ther assistance, please do not hesitate to contact mc. 

Siicerely, 

Linda J. Morgan 
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April 27, 1999 

The Honorable Linda J. Morgan, Chairwoman 
The Honorable William Clybum, Vice Chairman 
The Honorable Wayne Burkes, Commissioner 
Surface Transportation Board 
1925 K Street, N.W., Room 715 
Washington, D.C. 20423-0001 

Re: Finance Docket No. ".l^R^ 
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o 

Dear Chairwoman Morgan, Vice Chairman Clybum, and Commissioner Burkes: 

I have become aware that the STB, as a result ofthe acquisition of Crnrail by CSX 
and NS, has issued certain decisions aimed at preserving current competitive 
options for shippers in Indianapolis. Specifically, I am pleased tc leam that the 
STB recognized that Indianapc lis Power & Light Company was entitled to a 
continuation ofthe effective competition that il now has for transportation of coal to 
its Indianapolis power plants. 

It is essential that true rail competition be maintained so that transportation of coal 
to Indianapolis Power & Light Company remains efficient and economical. 
Preservation ofthe current competition is also crucial to allowing the Indiana 
Southern Railroad to continue transporting grain and other commodities to 
Indianapolis, including coal to IPL. 

I am aware that there are issues penaining to the preservation ofthis competition 
that remain unresoK ed. I am concemed that this important matter remains 
unsettled. The possible increases in lhe delivered price of eleclricity and grain 
commodities and the resulting harm to Indianapoiis' consumers if competition is 

PWNTIO OK RECVCUD PAffH 
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April 27, 1999 
Page 2 

nol maintained are troubling. The STB's decision to preserve IPL's rail 
competilion is noteworthy. 

I look forward lo final resolution oflhis malter. Fiease k.-ep me informed. 

JULIA CARSON 
Member of Congress 

JC:sdc 
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May 18,1999 

The Honorable Richard G. Lugar 
Linited Stales Senate 
Washington, D C. 20510-1401 

Dear Senator Lugar: 

Thank you for yoor recent letter regarding the preservation of competition in Indianapolis 
and throughout the State of Indiana following ^provai by the Surface Transportation Board 
(Board) ofthe proposal by CSX and Norfolk Southem to acquire Conrail. Specifically, you 
express support for the condition imposed by die Boari to ensure that Indianapolis Power & 
Light Company (IP&L) would not suffer competitive hami as a result ofthe Conrail ttTmsaction. 

As you know, tne Board already has issued a number of decisions conceming the IP&L 
condition and its implementation. The Board remains committed to die proper implementation 
of that condition and to assuring that thv. "̂ onrail acquisitio i transaction will not competitively 
harm IP&L. Because certain issues ren. j n pending befo e the Board regarding the IP&L 
condition, it would be inappropriate for me to comment further at this time. 

I am having your letter made a part ofthe public docket for the Conrail proceeding, and 
y jur name is already on the service )ir,t, which ensures that you receive all Board decisions in 
this case. Again, I appreciate hearing your views on this matter, and if I can be of further 
;<ssistance, please do not hesitate to contact me. 

Sincerely, 

'•y^'^^j- >y^j^ 
Linda J. Morgan 
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Dear Ms. Morgan: 

I am writing to share -.-lith you my continued interest in ensuring a 
competitive, balanced and ef f i c i e n t r a i l transportation network in 
Indiana. 

I understand the STB continues i t s wcrk to monitor the situation 
involving efiorts by the Class I and short-line railroads to implement 
the July, 1998 decision, and subsequent Board decisions, intended to 
ensure direct competitive r a i l access for Indianapolis Power and 
Light's (IPL) Jtout power generation f a c i l i t y in Indianapolis. 

As I indicated i n my previous correspondence to you about t h i s 
matter, maintaining competitive access for r a i l transportation i n the 
Indianapolis area is very importa.at to the strength of our Sta'-e's 
economy and to the _on'inued eff i c i e n t flow of intrastate and 
interstate commerce. 

Included as part of the STB's approval last year of the Conrail 
acquisition plan submitted by CSX Transportation and the Norfolk 
Southern Railroad, the Board's decision in the IPL matter was an 
important one. The condition imposed by the Board in the IPL situation 
w i i l help ensure competitive movement of products and commodities 
within th-. Inaianapoiis area ana throughout the inooiier State. 

I wanted to share with you my interest in the progress of this 
important matter. I am hopeful the STB w i l l continue i t s work to 
ensure the decisions made by the Board are implemented in an 
appropriate and timely maimer. 

Thank you for your consideration. 

Sincerely, 

Richard G. Lugaif ' 
United States Senator 

RGL/rhr 


