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P-R-O-C-E-E-D-I-N-G-S 

(9:05 a.m.) 

JUDGE LEVENTHAL: The conference w i l l come 

to order. This i s a conference i n STB Docket No. 

41687. A l l r i g h t , f u r t h e r movement? 

MR. BARROWS: Good morning. Your Honor. 

I am Robert Barrows f o r the Canadian Pac i f i c Railroad 

and Soo Line. 

MS. KUEPPERS: And I am Barbara Kueppers, 

and I am representing Grain Land Coop. 

JUDGE LEVENTHAL: A l l r i g h t , has any part 

of the dispute that we're to hear t h i s morning been 

rendered moot by the Commission's order that was 

served on December 1st? 

MR. BARROWS: No po r t i o n of the motion 

made by CP do I understand t o be moot. I do 

understand, however, that to the extent that Grain 

Land we re-arguing the 11904 issue, that issue has 

been rendered moot. 

The information -- since l a s t we were 

here, Grain Land and i t s outside expert d i d come over 

and look at the information, and that information i s 
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now being copied under the pro t e c t i v e order and w i l l 

be provided to Grain Land l a t e r t h i s week as soon as 

a l l the copying gets accomplished. 

So that p o r t i o n , I believe, i s moot, Your 

Honor. 

JUDGE LEVENTHAL: A l l r i g h t , Ms. Kueppers. 

MS. KUEPPERS: I guess my answer would be 

very s i m i l a r . I think our cross motion which, you 

know, may kind of butt up against your question, you 

know, r e a l l y has to do with kind of i n what form we're 

going to receive the answers, whether we' l l receive 

merely thousands of documents or whether the --we can 

receive answers i n inter r o g a t o r y form. 

And so I think, you know, Mr. Harrows i s 

corre c t : The reason we're here today i s not rendered 

moot. 

JUDGE LEVENTHAL: A l l r i g h t , very w e l l . 

A l l r i g h t , t h i s morning's conference was 

set by the Defendant's motion to compel answers to i t s 

second supplementary interrogatory number 21. 

In reply, the Defendants -- the 

Complainant f i l e d a cross motion f o r -- to compel 
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answers to c e r t a i n i n t e r r o g a t o r i e s , and that's what 

the parties now have advised me becomes moot at t h i s 

time hecause of the Commission decision which was 

served on December 1st, 1997. 

A l l r i g h t , now wi t h respect t o the motion 

to compel inte r r o g a t o r y number 21, that's the only 

issue before us t h i s morning, i s that --

MS. KUEPPERS: No; excuse me, Your Honor, 

I think you misunderstood what I was saying. I was 

saying that i t was not -- my cross motion was not 

rendered moot, not that i t was. 

JUDGE LEVENTHAL: Oh, I thought you said 

you agreed with Mr. Barrows. 

MS. KUEPPERS: I didn't -- my sense of 

what you said i s you were going to produce documents. 

But, you know, our inter r o g a t o r y goes beyond tha t 

because what we're saying i s --

JUDGE LEVENTHAL: You know, i f i t ' s not 

rendered moot, I ' l l hear your argument. 

MS. KUEPPERS: Okay. 

JUDGE LEVENTHAL: A l l r i g h t . 

MS. KUEPPERS: Okay. 
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JUDGE LEVENTHAL: A l l r i g h t , f i r s t w e ' l l 

take interrogatory number 21. Interrogatory number 21 

reads as follows: 

" I d e n t i f y the d o l l a r amounts of each and 

every item of damage which Grain Land alleges i n the 

complaint i n incurred. And f o r each d o l l a r amount, 

(a) describe what the amount compensates f o r , (b) 

describes how each amount was calculated, (c) i d e n t i f y 

each person who p a r t i c i p a t e d i n performing the 

calculations, and (d) i d e n t i f y each document which 

references or evidences the amount." 

A l l r i g h t , I must say I have the motion by 

the Complainant -- the motion by Defendant, pardon me. 

Complainant's cross motion to compel answers to 

in t e r r o g a t o r i e s and reply to Defendant's motion to 

compel answer to second supplemental i n t e r r o g a t o r y 

number 21, and the Defendant's r e l y memorandum i n 

opposition to Complainant's cross motion t o compel 

answers to i n t e r r o g a t o r i e s . 

I t h i n k that you have made a very complete 

argument, Mr. Barrows, on behalf of the Canadian 

Paci f i c Railroad -- Canadian Pac i f i c Limited. I ' l l 
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hear a d d i t i o n a l argument, i f you l i k e , but I think we 

f 

2 can go and hear the reply to the arguments as you have 

3 advanced. 

4 MR. BARROWS: Your Honor, I have only one 

5 piece that I'd l i k e t o add to i t . 

6 JUDGE LEVENTHAL: Sure. 

7 MR. BARROWS: On October 10, when Grain 

8 Land answered the t h i r d set of in t e r r o g a t o r i e s and 

9 gave us some information about the contract buy backs 

10 and discounts, one of the pieces that i t had done on 

11 the discounts was providing a chart that showed 

( contract numbers, etc., and how the discounts were 

13 done. 

14 And what I want to do i s explain why i t i s 

15 that we s p e c i f i c a l l y asked them i n that t o give us i 
16 t h e i r document c o n t r o l number. When I couldn't l i n e 

17 up t h e i r contract numbers, I wrote Ms. Kueppers and 

• 18 she sent me back a l e t t e r . And t h i s i s one of the 

19 documents that she i d e n t i f i e d , document 5111. 

20 And there's a stray, handwritten notation 

O 21 up there that apparently turns out to be a contract 

22 

( 

number. And she said from t h i s I'm supposed to be 
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able t o f i g u r e out t h e i r discounts. 

JUDGE LEVENTHAL: Have you seen t h i s 

document, Ms. Kueppers? 

MR. BARROWS: This i s the one, Barbara, 

that you t o l d me contained i n the upper right-hand 

corner the --

MS, KUEPPERS: Well, I t h i n k -- w e l l , go 

ahead and f i n i s h your argument. 

MR. BARROWS: At any rate. Your Honor, we 

had asked Grain Land i f i t ' s going to produce 

documents, which i t ' s e n t i t l e d to do under 1114,26(b), 

to do more than simply say we've given you 7,000 

pieces of paper, we've produced 100,000 documents; the 

answer's there someplace. 

And t h i s i s an example of why i t i s that 

we said i f we you want to re f e r us t o documents, at 

least r e f e r us to the document, Give us your document 

con t r o l number. Give us, you know, what the documents 

are c a l l e d , as we had done when we said c o r r i d o r 

reports or the Mason CiL/ log, a d i s t i n c t , 

i d e n t i f i a b l e document. 

That was the problem. We have now seen 
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1 from Grain Land, because of the October 10 responses 

2 which came a f t e r our motion was made, damages 

3 t o t a l l i n g about $750,000 of claim damages; but we 

4 haven't seen any more. 

5 We've seen nothing on rate discrimination, 

6 nothing on rate reasonableness, nothing on fraud. And 

7 that's what brought us here today. 

8 JUDGE LEVENTHAL; A l l r i g h t . 

9 Ms. Kueppers. 

10 MS. KUEPPERS: Your Honor, I th i n k my 

11 response i s short and f a i r l y clear. I mean, obviously 

12 we're the moving party and we have a burden of going 

13 forward w i t h our damages, 

14 There are -- we have produced a l o t of 

15 documents, and obviously some of the documents aren't 

16 understood. For example, t h i s was a preliminary 

17 document that was prepared probably i n March of 1996, 

18 I t was produced -- the document numbers here are 7326, 

19 7337, 7338, 7339. 

2 0 This i s c a l l e d performance of CPRS grain 

21 car order placement. So there i s an i n t e r e s t accruing 

22 column here t h a t , you know, runs r i g h t down. And you 
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know, the bottom t o t a l here i s $563,720,55, Now t h i s 

was p r e l i m i n a r i l y prepared, and i t was produced. 

Now, we are working -- f o r example, one of 

the ca'-egories we're i n the process of preparing f o r 

production i s i n t e r e s t . Now we're at over a m i l l i o n 

d o l l a r s now i n terms of the i n t e r e s t . 

This was j u s t kind of a broad category and 

taken on a computer, you know, run; but we have since 

found out a f t e r the case was f i l e d that there were 

d i f f e r e n t loading programs and so f o r t h . 

So, you know, I r e a l l y disagree w i t h Mr, 

Barrows, He has a number of these documents, and we 

are working on providing him, i n f a r more d e t a i l , you 

know, exactly what our calculations are - - o r what our 

damages are. 

I guess I would take a l i t t l e but of 

umbrage with what Mr. Barrows said because he also has 

electronic tapes which have a l o t of contract 

information on them. We responded t o CP t o inform 

them i n terms of, you know, what the standard was 

concerning the grain -- what was produced i n nun±»er 

two yellow corn so that they could f i n d any documents. 
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the discounts that were taken. 

So the information was there. The 

information i s very d i f f i c u l t . 

Now, with that being said, I can honestly 

t e l l you here today that we are working on the 

damages. I think one of the questions that CP raises 

through Mr, Barrows in i t s motion ir, i t ' s been 18 

months, you know, where have you been. 

Well, exactly where we have been i s we 

chose to concentrate on the production of documents to 

CP while Grain Land's employees -- the people who were 

most knowledge were there, you know, getting them to 

produce their f i l e s , for example, and so forth, and 

bringing them up, collecting them from these various 

line locations. 

The people who were at Grain Land at the 

time who were employees are, for the most part, no 

longer there. So our job, as the attorney and 

consultants, has become far more complicated. I t has 

become, quite frankly, very time consuming. 

rtnd in one case recently, I think we 

honestly reinvented the wheel in providing some very 
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complete information f o r CP. I t h i n k i t was on 

discounts, i n f a c t . And then we discovered a stash of 

documents where, you know, the s t u f f was p r e t t y well 

done, 

And so, I guess what I'm saying r i g h t now. 

Your Honor, i s that we have an o b l i g a t i o n t o provide 

responses. We, of course, aren't going t o provide, 

you know, our work product. But to the extent that we 

w i l l be providing what our damages are, what those 

categories are, we are d i l i g e n t l y working on t h a t . 

In a d d i t i o n t o being -- having the former 

employees gone who were responsible f o r t h a t , the --

some of these are r e a l l y quite complicated. For 

example, these i n t e r e s t calculations that we've been 

working on and, you know, we're hoping that these can 

be produced and the i n t e r e s t calculations i n the very 

near fu t u r e . 

That w i l l be the largest segment of 

damages. That w i l l be over a m i l l i o n d o l l a r s . 

JUDGE LEVENTHAL: Let's take the 

interrogatory part piece by piece. 

Before we do th a t , do you people have 
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dates when you're required to f i l e w i t h STB? 

MS. KUEPPERS: No, no; we are completely 

o f f the calendar. 

JUDGE LEVENTHAL: There's no time 

constraint? 

MS. KUEPPERS: Correct. 

JUDGE LEVENTHAL: A l l r i g h t . 

A l l r i g h t , l e t ' s take i n t e r r o g a t o r y number 

21 part (a) . Describe the amount -- w e l l , i d e n t i f y 

the d o l l a r amount of eacn and every item of damage 

Grain Land alleges i n i t s complain^ i t incurred. 

Is there any argument that you're not 

going t o fu r n i s h that figure? 

MS. KUEPPERS: Oh, no; w e ' l l t e l l --

JUDGE LEVENTHAL: And I thi n k they want a 

d e f i n i t e f i g u r e . They don't want a l i s t of documents. 

They want a money f i g u r e . 

Is that correct, Mr. Barrows? 

MR. BARROWS: Your Honor, I'm w i l l i n g t o 

take the l i s t of documents i f the l i s t of documents 

show what the number i s as opposed t o here are 

documents and you need to divine what i t i s on that 
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piece of paper that constitutes a damage number. 

JUDGE LEVENTHAIJ: A l l r i g h t . 

Well, I understand Ms. Kueppers t o say 

that they have no objection to fur n i s h i n g you that 

amount e i t h e r by d o l l a r amount f i g u r e or by l i s t of 

documents which you say y o u ' l l accept. 

Is that correct? 

MS. KUEPPERS: Correct, Your Honor, 

JUDGE LEVENTHAL: A l l r i g h t . 

Do you have any problem w i t h time, Mr, 

Barrows? I t ' s t h e i r complaint. 

MR. BARROWS: Your Honor, i t i s t h e i r 

complaint. And i f the answer were that t h i s case i s 

never going to come on f o r t r i a l , I wouldn't care 

about time. 

But, we would l i k e t o see t h i s thing move 

along at .some point i n time, and I'd l i k e to have some 

deadline that the STB said that she had 30 days i n 

which t o imend the complaint to deal with rate 

reasonableness, rate discrimination, etc. 

She said i n her o r i g i n a l complaint that 

the damages exceeded a m i l l i o n and a h a l f . Six months 
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l a t e r , she said i t was two and a h a l f . I t h i n k I'm 

e n t i t l e d t o , at least f o r now, where she i s . 

JUDGE LEVENTHAL: Well, l e t ' s take the 

decision that we referred to e a r l i e r , which was served 

on December 1st. The order -- the decision requires 

Grain Land to bow w i t h i n 30 days of service of t h i s 

decision, which would be December --

MR. BARROWS: T h i r t y - f i r s t . 

JUDGE LEVENTHAL: -- t h i r t y - f i r s t , 

So that's one time l i m i t t h a t the 

Complainant has. By that date, she has t o f i l e her 

complaint w i t h regard to tha t , 

I s n ' t that a time l i m i t ? 

MR, BARROWS: Your Honor, I'd be delighted 

i f that were the time l i m i t , 

JUDGE LEVENTHAL: Well, don't we f i r s t 

have to wait to see what the Complainant does with 

respect - - those are the two items you t o l d me you 

were most interested i n , 

MR, BARROWS: No, Your Honor; those are 

two of the items that we have seen no information on 

at a l l . 
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( JUDGE LEVENTHAL: A l l r i g h t , w e l l now on 

2 December 31st, you're going to get some information. 

3 ri g h t ? You might get a l l your information. 

4 MR, BARROWS: I might get no information. 

5 JUDGE LEVENTHAL: Well, that's true. We 

6 i^on't know. 

7 MR. BARROWS: Your Honor, i t i s correct 

8 t h a t , by December 31st, i f Grain Land i s going t o 

9 pursue a rate reasonableness or a di s c r i m i n a t i o n 

10 claim, they need t o amend the complaint and they need 

11 to put i n a l o t of information. 

( And I would hope that there would be 

13 information there r e l a t i n g t o what the damages are 

14 that are being claimed f o r that category, but that's 

15 not necessarily one of the things that w i l l be put i n 1 
16 there, 

17 JUDGE LEVENTHAL: No, but that part I 
j 

• 18 think we have t o wait u n t i l December 31st, 

19 MR, BARROWS: Well, Your Honor, Ms, 

20 Kueppers and I have p r i v a t e l y talked about what rates 

O 21 are she claiming were unreasonable or discriminatory. 

22 And the ones that I have been t o l d about. 
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we have talked about previounly before the court which 

was a moratorium on a $750 d o l l a r premium and a $1,250 

d o l l a r premium f o r cars that went t o Chicago and 

beyond, 

I t ' s a proportional rate that went past 

the gateways of Chicago and Kansas Cit y , Grain Land 

never sent a shipment under those t a r i f f s , so i t 

couldn't possibly have any damages, any reparation 

damages, 

What our motion to the STB to dismiss was, 

we don't know what rate she i s claiming. As soon as 

she t e l l s us what rate she's claiming, then presumably 

we ' l l be able to figure out whether she has -- whether 

she made any shipments under t h a t . 

So you're correct t h a t , by that point, we 

should at least know what the rates are that she has 

claimed so we can go back and f i n d out whether they 

shipped anything. We s t i l l don't know what rate she 

thinks i t should have been charged. 

JUDGE LEVENTHAL: Yes, but w i t h respect t o 

those two items, you have to agree that we have t o 

wait u n t i l December 31st because the Board has spoken. 
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r You don't want me to overrule the Board, do you? 

2 MR. BARROWS: I don't want you to overrule 

3 the Board, Judge, and I r e a l i z e that we have t o wait 

4 u n t i l you say we have to wait. 

5 JUDGE LEVENTHAL: A l l r i g h t . I thin k . 

6 wi t h respect to those two items, we have to wait u n t i l 

7 a f t e r the Complainant amends i t s complaint. 

8 So then I take i t that there's no dispute 

9 that the Complainant i s going to fu r n i s h the 

10 information requested i n inte r r o g a t o r y 21 through (a) , 

11 i s t h a t r i g h t ? 

( MS. KUEPPERS: I'm sorry, that -- t o 21 -- I 
13 JUDGE LEVENTHAL: Interrogatory --

i. 
t 

i 
14 MS, KUEPPERS: The amount -- that the 

15 amount compensates f o r . 

16 JUDGE LEVENTHAL: The d o l l a r amount of 

17 each and every item of damage which Grain Land alleges 

• 18 i n the complaint i t incurred. You have t o do th a t . 

19 MS. KUEPPERS: We w i l l provide t h a t , of 

20 course. 

O 21 JUDGE LEVENTHAL: A l l r i g h t , now when? 

22 MS. KUEPPERS: Well, that's -- I guess 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRiBERS 

1323 RHOOE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, DC 20005-3701 (202) 234-4433 • - 25^ ID 



( 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

19 

that's more of the problem. Your Honor, I do not work 

on t h i s case f u l l time. I'm a sole p r a c t i t i o n e r , I 

can't. 

JUDGE LEVENTHAL: No, I'm j u s t asking you 

to pick any date you l i k e and then we can take i t from 

there. How much time? 

MS. KUEPPERS: Well --

months? 

JUDGE LEVENTHAL: three months, four 

MS. KUEPPERS: What I -• 

JUDGE LEVENTHAL: You know, your complaint 

has been pending since -- I thi n k i t ' s A p r i l of 1996. 

MS. KUEPPERS: But, Your Honor --

JUDGE LEVENTHAL: I mean, I don't care how 

long you take, but i t ' s your complaint, 

MS. KUEPPERS: Well, I understand t h a t . 

And I have had a -- there have been some 

human complications there, I d i d move my o f f i c e , and 

my father died on the 25th of November, so I've been 

gone, 

What I would l i k e t o do, given that we 

must amend -- f i r s t of a l l , you know, we w i l l be 
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g e t t i n g apparently some 40,000 documents plus. Our 

discrimination claim, I mean, r e a l l y reverts back t o 

what's i n ti:3se documents. 

So I think our -- once we get the 

documents, our time i s going to be spent p a r t i a l l y 

looking at these so that we can appropriately amend 

our complaint. So I don't know that my time w i l l be 

spent on the damage calculations as -- during the 

month of December as i t w i l l be amending the complaint 

to allege the factors under the s i m p l i f i e d procedures. 

And therefore, assuming that we get back 

to damages, you know, I would l i k e to work on damages 

January, February, And hopefully, I would say by mid 

or the end of March, we would have a p r e t t y complete 

p i c t u r e . 

This may sound l i k e i t ' s a long time away; 

but as I indicated t o you, I am a sole p r a c t i t i o n e r , 

and that my consultants have a small f i r m . And we 

cannot work on t h i s case f u l l time. And we w i l l be 

reviewing the documents that are going to be provided 

by CP. 

And apparently, from t h e i r correspondence 
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-- I got a l e t t e r dated December 4th where they 

estimate that one p a r t i a l production would be 38,000 

pages. And then on the second page here, they have a 

miscellaneous documents category which they say are 

responsive t o the i n t e r r o g a t o r i e s which i s another 15 

to 20,000 documents. 

Now, I th i n k -- you know, there's j u s t 24 

hours i n a day. Your Honor, and so we're not on the 

calendar. We were required to f i l e our appeal w i t h i n 

three days, but i t took the tTB s i x months. While my 

c l i e n t s , as w e l l as CP, I'm sure, would l i k e t o move 

the case forward, we do need some time t o digest a l l 

of t h i s information. 

JUDGE LEVENTHAL: A l l r i g h t , so you're 

saying then you'd l i k e u n t i l A p r i l 1st? 

MS. KUEPPERS: Yes. 

JUDGE LEVENTHAL: Mr. Barrows, do you have 

a problem wit h that? 

MR. BARROWS: Your Honor, i f that's when 

the court i s going t o permit i t , then that's what we 

w i l l do. 

JUDGE LEVENTHAL: Ms, Kueppers says that's 
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the best she can do. 

MR, BARROWS: I would l i k e i t e a r l i e r so 

that we can at least know what kind of a case we're 

dealing with. I f she has now i d e n t i f i e d f o r us a l l of 

the categories of damages adding t o what she had 

previously done simply the i n t e r e s t f a c t o r , then at 

least we know i n what ponds we need t o go f i s h i n g f o r 

information. 

But u n t i l she has t o l d us even what the 

categories of the damages are. Your Honor, that means 

that b a s i c a l l y we shut down our analyses u n t i l then, 

JUDGE LEVENTHAL: But your i n t e r r o g a t o r y 

doesn't speak of categories, I assume tha t once she 

gives you the d o l l a r amount and every item of damage, 

you have your categories, 

MR, BARROWS: That's correct. Your Honor, 

JUDGE LEVENTHAL: A l l r i g h t . 

Why don't we set -- wi t h respect t o 21(a) , 

why don't we set A p r i l 1st as a time f o r response, a l l 

r i g h t ? 

Of course, i f you can do i t e a r l i e r , 

you're going t o do i t e a r l i e r , aren't you, Ms. 
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Kueppers? 

MS, KUEPPERS: Oh, yes. And i n f a c t , 

we've already --

JUDGE LEVENTHAL: I mean, you're the one 

that wants money. 

MS. KUEPPERS: We've already provided, I 

would say, f a i r l y complete information on a couple of 

segments of these damages. And as we complete a 

section, I have no problem sending i t on. 

I t ' s purely a time -- how should we say i t 

--a time problem t r y i n g to -- how should we say i t --

put ourselves i n the shoes of those former employees 

who are now gone and weave the information t o give 

them, 

MR, BARROWS: And l e t me also say. Your 

Honor, the document that Ms, Kueppers showed t o the 

court and gave some numbers on, I haven't seen i t 

before, I'm not going to t e l l you that I know each of 

the 7,500 pages that were reproduced f o r us. 

But I can t e l l you that I've been through 

a l l of them and I've never seen anything that looks 

l i k e t h a t . But I w i l l , when we get out of here, go 
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( 1 back and c a l l my p a r a l e g a l and say I want s i t t i n g on 

2 my desk when I get back t o the o f f i c e t h i s a f t e r n o o n 

3 those documents, i f we have them. 

4 MS, KUEPPERS: They were probably reduced 

5 i n s i z e , I ' d t h i n k . 

6 JUDGE LEVENTHAL: A l l r i g h t . W e l l , i n any 

7 event, i f you haven't g i v e n i t t o Mr, Barrows, I 

8 understand you w i l l g i v e i t t o him? 

9 MS, KUEPPERS: Which? 

10 JUDGE LEVENTHAL: That long document t h a t 

11 you have. 

MS, KUEPPERS: Oh, a b s o l u t e l y , a b s o l u t e l y . 

13 I thought we had, I mean, i f we haven't, I ap o l o g i z e . 

14 And i t ' s numbered here. I can't imagine t h a t we would 

15 have w i t h h e l d i t from them. 

16 JUDGE LEVENTHAL: A l l r i g h t , a l l r i g h t . 

17 So t h a t p a r t i s disposed o f . 

• 18 Now going t o (b) , d e s c r i b e how each amount 

19 was c a l c u l a t e d . 

20 Do you have any o b j e c t i o n t o t h a t , Ms. 

O 21 Kueppers? 

22 

( 

You know, i t seems t o me t h a t what Mr. 
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Barrows i s asking here i s what would be required i n 

c i v i l l i t i g a t i o n as a b i l l of p a r t i c u l a r s . I t ' s your 

complaint. You have to t e l l them what your complaint 

i t . 

MS. KUiSPPERS: Well, to the extent --do 

you have any -- I mean, you add and you subtract 

c e r t a i n numbers and -- I mean, I assume that's -- i s 

t h a t what you're t a l k i n g about? 

MR, BARROWS: Well, l e t me give you an 

example, 

To the extent that you're making an 

i n t e r e s t c a l c u l a t i o n , i t ' s got to be an i n t e r e s t from 

a c e r t a i n date to a c e r t a i n date based upon c e r t a i n 

p r i n c i p a l amount, how that p r i n c i p a l amount was 

determined, that that's what you're measuring i t on, 

and where the i n t e r e s t rate came from. 

That's the kind of information that I'm 

asking f o r so that we can at least f i g u r e out whether 

or not the p r i n c i p a l amount i s correct, the i n t e r e s t 

rate i s correct, etc, 

JUDGE LEVENTHAL: Just a moment, 

(Whereupon, the foregoing matter went o f f 
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the record at 9:30 a.m, and went back on 

the record at 9:33 a,m,) 

JUDGE LEVENTHAL: Back on the record. 

A l l r i g h t --

MS. KUEPPERS: No, what he said i s 

reasonable. I mean, we understand -- Your Honor, I 

thin k we understand c e r t a i n l y how -- you know, what 

they want i n terms of damages. And I th i n k what they 

want i s what w i l l be presented to the Board. And we 

have to, of course, t e l l the Board how we've a r r i v e d 

at our damages and --

JUDGE LEVENTHAL: Then i s there any - - i s 

there any re a l objection t o inter r o g a t o r y number 21 

other than time? I mean, i n your answer, you're 

claiming p r i v i l e g e . I doubt --

MS. KUEPPERS: Well, we have some -- f o r 

example, you know, we're working w i t h a bank. You 

know, our i n t e r e s t c a lculations go d i r e c t l y t o the 

bank and, you know, so we're working w i t h a bank 

there. 

JUDGE LEVENTHAL: But you don't have any 

p r i v i l e g e , do you? I mean, i f the bank t e l l s you 
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t h e i r i n t e r e s t i s nine percent, what's p r i v i l e g e d 

about that? 

MS. KUEPPERS: Oh, no; w e ' l l disclose nine 

percent. But i f there i s some -- how should we c a l l 

i t -- work product, you know, the -- you know, the 

bank i s helping us as our agent --

JUDGE LEVENTHAL: And i f you are going to 

claim a work product p r i v i l e g e , i t has to be s p e c i f i c . 

So at t h i s peine, you don't have t h a t , do you? 

MS. KUEPPERS: There may be some 

communications. 

JUDGE LEVENTHAL: No, but do you have 

anything? I can decide t h i s morning. 

MS. KUEPPERS: No, 

JUDGE LEVENTHAL: No, 

So then we have to -- we have t o reserve 

that objection t o when and i f i t arises. There may 

not be any work product problem, 

MS. KUEPPERS: Right. I would say that's 

correct, 

JUDGE LEVENTHAL: And you don't have any 

problem then w i t h (d), i d e n t i f y each document which 
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references or evidences the amount? Obviously you 

don't. You've shown me a l i s t of documents, 

MS, KUEPPERS: Well, Your Honor, you know, 

to the extent we can, at some point -- and again, the 

response they have i s what s good f o r the goose i s 

good f o r the gander, and I'm a believer of th a t . But 

JUDGE LEVENTHAL: No, but I can't decide 

motions on t h a t , I decide s p e c i f i c --

MS, KUEPPERS: No, I understand, 

JUDGE LEVENTHAL: -- the s p e c i f i c motions 

before me, 

MS, KUEPPERS: To the extent we can -- I 

mean, we have a range of documents i n which a l o t of 

these things are located, I guess w e ' l l t r y i s the 

best t h i n g I can t e l l you, 

JUDGE LEVENTHAL: A l l r i g h t . 

MS. KUEPPERS: I mean, we have 7,000 

documents there. I can't t e l l you, as I s i t here, 

where each and every one of them are. There are 

cer t a i n things that are elec t r o n i c tape. There are 

cer t a i n things i n documents. 
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1 And you know, we have e s s e n t i a l l y -- as I 

2 said, to Mr. Barrows, t h i s i s kind of the range where 

3 these are found. And as we go back and t r y and 

4 ::alculate these things and can indeed -- you know, 

5 working with the certain document -- I mean, i t ' s 

6 there and we can provide i t . 

7 JUDGE LEVENTHAL: A l l r i g h t . Then I don't 

8 see that there's a dispute before me t h i s morning w i t h 

9 respect to CP's motion, i s there, Mr. Barrows? 

10 MR. BARROWS: Your Honor --

11 JUDGE LEVENTHAL: I mean, once we've set 

12 the date of A p r i l 1st and Ms. Kueppers t e l l s us that 

13 she doesn't have any specific objection now -- she may 

14 have some work product objection l a t e r on. And i f she 

15 does, then i t w i l l have to be a s p e c i f i c objection to 

16 a s p e c i f i c document, and you'd have t o t e l l us. 

17 You'd have to t e l l me i f we have a f u r t h e r 

18 conference exactly why i t i s that the work product 

19 p r i v i l e g e applies. 

20 I t seems to me th a t , w i t h respect t o 

21 interrogatory number 21, t h i s r e a l l y i s information 

22 you're going to have to prove --
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( 1 MS. KUEPPERS: At some p o i n t , r i g h t . 

2 JUDGE LEVENTHAL: -- bef o r e you go -- when 

3 you go b e f o r e the Board. I mean, --

4 MS, KUEPPERS: I agree w i t h you. Your 

5 Honor. 

6 JUDGE LEVENTHAL: And the r e ' s no reason 

7 they shouldn't have t h a t , r i g h t ? 

8 MS, KUEPPERS: Rig h t , 

9 JUDGE LEVENTHAL: Okay, 

i 10 MR, BARROWS: Your Honor, I t h i n k what 

11 
/ 

I've heard i s t h a t she i s agreeing t h a t my motion 

should be gra n t e d i n s e t t i n g A p r i l 1 as a date by when 
I 

13 she p r o v i d e s the i n f o r m a t i o n . 

14 JUDGE LEVENTHAL: Ms. Kueppers? 

15 MS, KUEPPERS: I would say, f o r the most 

16 p a r t , t h a t ' s c o r r e c t . As I suggest t o you, you know. 

> 
17 t o the e x t e n t we have t o reference a p a r t i c u l a r 

• 18 document, I w i l l r e l u c t a n t l y agree t o t h a t . But 

19 again, I would l i k e t o see the -- you know, the same 

20 k i n d of response from CP, 

O 21 JUDGE LEVENTHAL: I'm r u l i n g on CP's 

22 

( 

motion a t t h i s time. 
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r MS. KUEPPERS: A l l r i g h t . 

2 JUDGE LEVENTHAL: We'll hear your cross 

3 motion once we f i n i s h w i t h CP's motion. 

4 MS, KUEPPERS: Because i t j u s t c r e a t e s 

5 a d d i t i o n a l amounts of v/ork t h a t we --

6 JUDGE LEVENTHAL: But you have -- no, but 

7 what are you're asking f o r you here, Ms, Kueppers, i s 

8 something you're going t o have t o prove t o the Board, 

9 You can't go t o the Board and say --

10 MS, KUEPPERS: I un'.lerstand. 

11 JUDGE LEVENTHAL: -- .'-.ere's a whole 7,000 

pages, you f i g u r e out what our damages are. 

13 MS. KUEPPERS: No, I understand. 

14 JUDGE LEVENTHAL: The Board's not going t o 

15 do i t . 

16 MS, KUEPPERS: I understand. Your Honor. 

17 JUDGE LEVENTHAL: Well, t h a t ' s a l l you're 

• 18 r e q u i r e d t o do w i t h respect t o i n t e r r o g a t o r y number 

19 21, You have t o giv e Mr, Barrows the same i n f o r m a t i o n 

20 t h a t you're going t o g i v e the Board e v e n t u a l l y when 

O 21 t h i s gets t o be t r i e d . 

22 

( 

MS, KUEPPERS: R i g h t , 
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1 JUDGE LEVENTHAL: A l l r i g h t . 

2 MS, KUEPPERS: And t o that extent, I have 

3 no objection, 

4 JUDGE LEVENTHAL: A l l r i g h t . Then the 

5 motion i s granted. The information w i l l be furnished 

6 on or before A p r i l 1st, 1998, 

7 A l l r i g h t , now we have the cross motion of 

8 the Complainant, And I have to t e l l you I don't know 

9 exactly what your motion i s , 

10 You're speaking of what's good f o r the 

11 goose i s good f o r the gander, but with respect t o what 

12 I've j u s t ruled on f o r CP, I've only ruled that you 

13 have t o give them whatever i t i s you're going to prove 

14 t o estab l i s h your case so they can understand what 

15 your complaint i s . 

16 And ac t u a l l y , maybe a f t e r you've given 

17 t h i s information, perhaps you can s e t t l e . You might 

18 not have to go to t r i a l . 

19 MS. KUEPPERS: Oh, I understand t h a t , Your 

2 0 Honor. 

21 JUDGE LEVENTHAL: Now what i s i t you're 

22 complaining about, about CP's furnishing you w i t h 
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information? 

MS, KUEPPERS: Well, CP --

JUDGE LEVENTHAL: The Board has now rul e d 

that they have to give you the unredacted ma t e r i a l , 

and Mr. Barrows has said he's already done that or i s 

i n the process of doing i t . 

MS. KUEPPERS: He's i n the process of 

doing that. 

JUDGE LEVENTHAL: Okay, so that's disposed 

of, 

MR, BARROWS: Your Honor, we've already 

produced i t f o r her and her expert t o come over and 

look at i n our o f f i c e . Now we're making a copy so 

that she can look at i t more i n her o f f i c e , 

JUDGE LEVENTHAL: Okay. 

MS. KUEPPERS: Well, i f y o u ' l l r e c a l l , Mr. 

Barrows, you ruled out p r e t t y quickly the on hand 

reports your paralegal d i d so tha t , you know, we 

didn't have access to them. In any event, that's 

water over the dam at t h i s point. 

Your Honor, t h i s i s what I would l i k e . We 

have asked f o r in t e r r o g a t o r y responses, The way CP 
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has answered i s to say well, you know, we have 32,000 

pieces of paper here which compromise (sic) our on 

hand reports. You know, we have another, you know, 

thousand documents here. 

He has said we have essentially 

categories, and you can find the answer in these --

you know, i t could be up to 100,000 documents for a l l 

we know. And what I am asking i s that -- we do not 

run a railroad. 

CP has said in i t s responses to us, for 

example, that i t gave IC cars priority over t a r i f f 

cars. How did i t arrive at that answer? I mean, i t 

knows from -- did i t recreate an ordering system? 

We asked specific questions of -- and the 

answers and supplemental answers just said you can go 

to these essentially 100,000 documents and find this 

needle in a haystack for yourself. 

JUDGE LEVENTHAL: Are you talking about a 

specific interrogatory? 

MS, KUEPPERS: Yes, yes, 

JUDGE LEVENTHAL: A l l right, which one i s 

that? 
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( MS. KUEPPERS: Okay, there are several of 

2 them. 

3 JUDGE LEVENTHAL: No, l e t ' s take the f i r s t 

4 one. 

5 MS. KUEPPERS: The example I give i n my 

6 cross motion i s found at the beginning of -- at the 

7 bottom of page two, interrogatory number four. 

8 Now what I'm reading from i s CP's answers 

9 which are contained i n a document e n t i t l e d 

10 Respondent's Restated and Supplemental Answers t o 

11 Complainant's Interrogatory Request, Set 2, which I 

( have attached t o an a f f i d a v i t as Exhibit -- i n my 

13 a f f i d a v i t as Exhibit D. 

14 And I received t h i s on June 6th, 1997, 

15 Grain Land's question at int e r r o g a t o r y 

16 number four i s f o r Grain Land u n i t number 6543 ordered 

17 July 31st, 1995 f o r a want date of October 23rd, 1995 
j 

• 18 with a placement date of A p r i l 5th, 1995, 

19 I d e n t i f y by un i t number the number of 

20 t a r i f f cars you placed on the Corn Lines i n Country 

o 21 Grain from October 23rd, 1995 through A p r i l 5th, 1996; 

22 

( 

the dates each u n i t i d e n t i f i e d i n (a) above was 
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ordered, wanted i n place, or i f canceled, date of 

cancellation; 

The person ordering the u n i t , and, i f 

d i f f e r e n t , the elevator receiving the u n i t ; f o r 

pr i v a t e cars, the person ordering; order date, want 

date, placement date from October 23rd, 1995 through 

A p r i l 5th, 1996; and subpart (e) , the number of 

locomotives o r i g i n a l l y allocated, made available and 

u t i l i z e d from July 31st, 1995 through A p r i l 5th, 1996, 

Now there's an objection that's lodged 

here based on 11904 which i s , of course, moot r i g h t 

now. But the supplemental answer, i f you w i l l look 

towards the bottom of page three, the supplemental 

answer which was given on May 28th, 1997, states that 

the information requested i s p r i n c i p a l l y contained i n 

the Mason City log book which has been produced, which 

means i t has been made available. 

Of course, we don't have copies of t h a t . 

And i n the documents that supplement the information 

contained i n the Mason City log book --we don't know 

what those are or what those document numbers are --

which have also been produced, which means made 
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1 a v a i l a b l e , 

2 The answer t o t h i s i nterrogatory may be 

3 obtained from these documents and from the f o l l o w i n g 

4 a d d i t i o n a l business records: cor r i d o r reports, 

5 analysis of che Corn Lines, Corn Lines car loading 

6 reports, and Corn Lines locomotive reports, 

7 And of course, he goes on -- CP goes on t o 

8 say that the burden of de r i v i n g the information i s as 

9 d i f f i c u l t f o r them e s s e n t i a l l y or burdensome as i t i s 

10 f o r us, 

11 And I would say that that's not r e a l l y 

12 true, Your Honor, because i t ' s -- these are t h e i r 

13 documents. They know where to go, what the ordering 

14 system was. And i n f a c t , they may have recreated the 

15 ordering system when they were -- or i n the process of 

16 determining whether or claims were correct, 

17 And 1 would ask the Court t o have them 

18 answer the interrogatory, not merely provide what i s 

19 going t o be the on hand reports themselves. Your 

20 Honor, are 32,000 pages, I mean, I read to you before 

21 what they intend to produce now which i s being 

22 withheld. 
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r I mean, I'm not a t r a i n master. I don't 

2 pretend to be one. And there i s no way that we are 

3 going t o be able to determine, you know, what happened 

4 to cause these delays. Right now, from what we can 

5 t e l l , you know, the defense so f a r that has been 

6 lodged apparently -- or that my c l i e n t s are e v i l 
i 

7 people, number one. 
! 

8 I mean, I thi n k that that's, you know --

9 JUDGE LEVENTHAL: Wait. Let's stay w i t h i n j 
10 the point. 

11 MS. KUEPPERS: Well, you know, I mean, i n 

( t h a t , that there was a surge i n demand. But we know 

13 that there were other things going on here. They've 

14 admitted of them, that IC cars got p r i o r i t y . And they 

15 have documents which must evidence that -- subsets of 

16 documents which are w i t h i n here or document numbers. 

17 And so what I am asking. Your Honor, i s --

• 18 you know, we have produced 7,000 documents and have 

19 provided i n the earl y stages of the l i t i g a t i o n 

20 in c r e d i b l y d e t a i l e d responses t o them by elevator. 

O 21 And a l l we've gotten back i n r e t u r n i s responses l i k e 

22 t h i s : You know, here are, you know, 40 or 80,000 
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( 1 documents; come t o our o f f i c e and take a look a t i t ; 

2 oh, you can't take i t w i t h you. 

3 Now t h a t ' s overcome, I would l i k e you t o 

4 r e q u i r e them t o not j u s t produce documents, but i n 

5 f a c t CO answer the i n t e r r o g a t o r y . And t o then a l s o 

6 t e l l us what - - i n what s p e c i f i c documents -- not the 

7 range of documents or category o f documents, but what 

8 s p e c i f i c documents we can ourselves look t o t o 

9 determine - - t o v e r i f y t h a t i n f o r m a t i o n . 

10 JUDGE LEVENTHAL: A l l r i g h t , Mr, Barrows. 

11 MR, BARROWS: Your Honor, now t h a t t h e 

( 
11904 issue i s gone, I can t e l l you approximately what 

13 the answer t o t h i s i s going t o look l i k e , I can't 

14 t e l l you s p e c i f i c a l l y because I don't have a l l o f the I 
15 f a c t s here. 

f 

16 The Mason C i t y l o g i s a book t h a t was kept 

17 where, on the date a t r a i n i s ordered, i t i s assigned 

• 18 a u n i t number, i t i s given a want date, the date t h a t 

19 the o r d e r e r wanted the u n i t , So each u n i t number i s 

20 going t o have a u n i t number, and order date, a want 

O 21 date, the s t a t i o n o r d e r i n g i t . 

22 With very few exceptions, Your Honor, t he 
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s t a t i o n ordering the u n i t t r a i n got the t r a i n because 

the u n i t numbers weren't transferable. Grain Land had 

f i v e s t ations. And there was a series of 12 or 13 

orders that simply said Grain Land, and they l e t us 

know where they wanted them. 

In a d d i t i o n , Grain Land s h i f t e d t r a i n s 

w i t h i n i t s sta t i o n s , which we permitted i t t o do 

because i t was Grain Land. But there i s no instance 

other than Grain Land that I'm aware of that a t r a i n 

u n i t number that was assigned to a p a r t i c u l a r s t a t i o n 

u l t i m a t e l y was delivered t o a d i f f e r e n t s t a t i o n . 

There are some t r a i n s that were del;vered 

to the s t a t i o n that ordered i t chat were then bought 

on the open market and got o i l l e d d i f f e r e n t l y . But i f 

the t r a i n was supposed t o go to Sanburn, i t went to 

Sanburn. That's the u n i t number that went t o Sanburn. 

So f o r (b), a l l of that information i s i n 

the Mason City log, and producing the log gives a l l of 

that information. 

With respect --

JUDGE LEVENTHAL: Let's take them one by 

one. 
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C Do you have a problem w i t h t h a t , Ms. 

2 Kueppers? 

3 MS, KUEPPERS: How many pages are 

4 con t a ined w i t h i n the Mason C i t y l o g book and the - -

5 these supplements? I d o n ' t know what the supplements 

6 a re . 

7 I mean, we've never seen t h i s s t u f f . Your 

8 Honor, 

9 MR, BARROWS: Haven ' t you seen the - -

10 MS, KUEPPERS: No, no . 

1 1 MR, BARROWS: Okay, 

The o r i g i n a l Mason C i t y l o g . Your Honor, 

13 i s i n a l o g book. Each page p r o b a b l y i s t h i s l a r g e . 

14 And t h e r e must be 50, 7,500 pages t o i t . Each page 

t 
15 

has about 25 u n i t numbers on i t . 

16 MS. KUEPPERS: S e v e n t y - f i v e hundred, d i d 

17 you say? 1 H i 
• 18 MR. BARROWS: Each page has about 25 u n i t 

19 numbers on i t and we go i n the - - w e l l , we go i n the 

20 Mason C i t y l o g f r o m about A p r i l o f ' 95 t h r o u g h October 

o 21 31st o f '95 f r o m r o u g h l y the number 6,000 t o r o u g h l y 

22 

( 

the number 7 ,000. 
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So you have i n there a thousand divided by 

25, so you have 200 pages f o r that -- from which you 

can get a l l of the u n i t numbers, a l l of the order 

dates, a l l of the want dates, a l l of the stations 

doing the order. 

They're there i n the single document. 

JUDGE LEVENTHAL: A l l r i g h t , Ms. Kueppers. 

MS, KUEPPERS: I t doesn't sound l i k e i t 

would be much of a burden f o r them to answer the 

inte r r o g a t o r y then. 

JUDGE LEVENTHAL: Well, what would you 

want them to do other than give you the log? 

MR, BARROWS: Your Honor, i f I can f i n i s h 

what I th i n k I'm doing rather than item by item, --

JUDGE LEVENTHAL: A l l r i g h t . 

MR, BARROWS: -- perhaps you w i l l and she 

w i l l b e t t e r understand. 

So that takes care of (b) with the 

exception of the placement date. There are placement 

dates i n the Mason City log which aren't always 

accurate. ( c ) , the person ordering the u n i t , i s also 

i n the Mason C i t y log. That book gives a l l of that 
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( 1 information. 

2 For private cars, we don't know who 

3 ordered p r i v a t e cars: the order date, want date. 

4 p]acement date, because that i s a p r i v a t e function. 

5 As the Court knows, private cars, when they come on 

6 the l i n e , we're t o l d , you know, go pick i t up and go 

7 de l i v e r i t , but i t ' s not done through us. 

8 So we can't t e l l t h a t . What we are going 

9 to provide i s an electronic data base that i s going to 

10 i d e n t i f y the pri v a t e cars and t e l l her, f o r each cf 

11 those p r i v a t e cars, what i t s way b i l l number i s , what 

( 12 the way b i l l date i s , what date i t was placed at a 

13 s t a t i o n , what date i t was picked up at a s t a t i o n so 

14 that she w i l l have a l l of the p r i v a t e car information 

15 that she wants i n an electronic data base. 

16 I can't t e l l her anymore than that because 

17 I don't know when C a r g i l l , as an example, ordered a 

• 18 p r i v a t e car because i t didn't order i t from us. 

19 A number of locomotives o r i g i n a l l y 

20 allocated, made available and u t i l i z e d we've given a 

O 21 study that shows a l l of the locomotives that were on 

22 

( 

the Corn Line, That's already been done. Then we get 
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to the question, Your Honor, by u n i t number, what cars 

were placed between a ce r t a i n date and a c e r t a i n date. 

Interrogatory f i v e i s a series of dates 

broader than interrogatory number four. And I've 

given i n s t r u c t i o n s to give them, by date, what u n i t 

numbers were f i l l e d on that date -- what the u n i t 

number was and what the placement date was. 

So that now that we've passed the 11904, 

I t h i n k we're at a point where I can give her that 

information. The other information that she wants, 

f o r which w e ' l l i d e n t i f y , i f you want something more 

than t h i s , here are the documents; you've got t o 

fi g u r e out what you want. 

But i n terms of what was the sequence of 

t r a i n d e l i v e r i e s and on what dates, we can now give 

that now that we're past the 11904, So i t ' s -- why 

don't you wait u n t i l you get our answer and then see 

whether you have a complaint? 

JUDGE LEVENTHAL: Ms, Kueppers, 

MS, KUEPPERS: Your .Honor, i t sounds 

wonderful; but i n r e a l i t y , I think i f i t ' s as simple 

as Mr. Barrows seems to suggest, then why not answer 
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1 the interrogatory? I mean, i f he has the information, 

2 I thi n k he -- you know, he could deduct from the 

3 reports that he's t a l k i n g about. 

4 JUDGE LEVENTHAL: Well, what i s i t --

5 taking the item (a), what answer would you want from 

6 him? 

7 MS. KUEPPERS: Well, what we're t r y i n g to 

8 do wi t h t h i s interrogatory -- you know, we placed 

9 orders. And about the time we got c e r t a i n of our 

10 cars, I mean, they were -- they were thousands of cars 

11 behind. Your Honor. 

12 We know --

13 JUDGE LEVENTHAL: Yes, but that's -- but 

14 won't you get the information you're requesting i n (a) 

15 from the logs that he's g i v i n g you, the log books? 

16 Won't that have a l l the movements? 

17 MS. KUEPPERS: Well, the Mason C i t y log 

18 book, as he has suggested. Your Honor, only goes 

19 through October -- I think you said October 31st? 

2 0 JUDGE LEVENTHAL: No, he said A p r i l 5th. 

21 MR. BARROWS: Let me be clear. 

22 Prior to A p r i l of '95, before the r a i l car 
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r shortage occurred, we have, on separate Mason Cit y 

2 logs which w i l l be made available and I don't t h i n k 

3 she's interested i n those, but she's more than welcome 

4 to them -- fo r the period approximately A p r i l 1 of '95 

5 through October 31 of '95, we were taking orders. 

6 As of November 1st, we stopped taking 

7 orders because we had 16,000 car orders outstanding on 

8 the l i n e that, i n a great month, can d e l i v e r 3,500 t o 

9 4,000 cars. So we were so backed up as of November 

10 1st, we said we don't know when you're going to get 

11 cars, we'll stop taking orders. 

I 12 A l l of the orders that we- placed through 1 

13 October 31st are i n the Mason City log. They continue 

14 to have information i n them subsequent to October 31st 

15 going through A p r i l and May and June of '96 i n terms 

16 of placement dates, p u l l dates, way b i l l numbers. 

17 Although, that information. Your Honor, 
I 

• 18 was not -- l e t me go back to my law school days. 

19 That's not the information that was t y p i c a l l y kept 

20 w i t h i n t h i s book i n the ordinary course. And so the 

O 21 order date, the want date, the s t a t i o n name, that 

22 

( 

information i s there and that's s o l i d information. 
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There are errors i n the placement date and 

p u l l date couple days e i t h e r way simply when the 

information got to that person who entered i t i n the 

log. I know I have found some tr a n s p o s i t i o n of 

numbers i n way b i l l numbers; so that i t i s reasonably 

good, although not great f o r that information. 

With respect t o what was the sequence of 

deli v e r y of cars, we've already produced something 

c a l l e d a d a i l y car s i t u a t i o n report. The d a i l y car 

s i t u a t i o n report was, i f you w i l l , the maitre d's 

l i s t . You know, here are the cars that are ordered 

and the order i n which the cars came i n . 

Up through about early October, as I 

r e c a l l , i t was l i s t e d by want date because cars are 

delivered i n the order they're wanted, not necessarily 

i n the order i n which they were ordered. An order 

might come i n on A p r i l 1st f o r a want date four months 

out. I t can come i n on A p r i l 2nd f o r two months out. 

So the two month out i s going t o get 

f i l l e d before the four month out as long as you're 

dealing with sort of the normal cycle. 

When we got backed up and everything i s 
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now l a t e , the d a i l y car s i t u a t i o n report was converted 

to an order date so that i t i s now l i s t e d by order 

date, and that's the order i n which they're done. 

A l l of that has been produced t o Grain 

Land to look at. And i f they want the hard copies of 

that now, they w i l l get the hard copies of a l l of 

those documents now. And that's, as I say, the ma£tre 

d's log. You go to a restaurant and you have t o stand 

i n l i n e t o be seated, 

JUDGE LEVENTHAL: Well, what do they have 

to do t o the log i n order to get t h i s information, go 

down i t l i n e by line? 

MR, BARROWS: Line by l i n e . Your honor. 

There's going to be a number on the l e f t -

hand side, 6,000. The next column, I t h i n k , i s the 

order date; the next column i s the want date; the next 

column i s the s t a t i o n that's placing the order. A l l 

of that information i s there on the left-hand side. 

On the right-hand side i s a d d i t i o n a l 

information between placement dates, p u l l dates, when 

i t was picked up, way b i l l number and c e r t a i n other 

pieces of information. Some of the other pieces of 
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1 information include whether i t was an IC t r a i n , 

2 CP Rai l made an arrangement with the 

3 I l l i n o i s Central at one point when there was a 

4 shortage to get some IC t r a i n s that were on a b i d 

5 program. And some of those IC t r a i n s were used and 

6 f i l l e d a u n i t number. Some of them weren't, 

7 Private cars -- sometimes they used a u n i t 

8 number rather than having to pay a cancellation fee 

9 f o r that u n i t number. Some of them weren't. So there 

10 i s some of that information also i n t h i s document, 

11 But i n terms of what was the order of cars 

12 being delivered under (a), w e ' l l -- f o r her purposes, 

13 w e ' l l w r i t e that one out f o r her so that she doesn't 

14 need t o think about i t . But then, i f she wants t o 

15 know f o r each of those u n i t numbers, rather than us 

16 having to manually type, we're going t o say go look at 

17 the Mason City log, 

18 You can f i n d out f o r u n i t number 6,000 

19 what data was ordered, what data was wanted, what the 

20 s t a t i o n was. 

21 JUDGE LEVENTHAL: How do they f i n d that 

22 6,000 i n the Mason Dixon -- Mason City log? 
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( MR, BARROWS: Mason C i t y log? 

2 JUDGE LEVENTHAL: Mason Cit y log. 

3 MR. BARROWS: I t ' s i n the left-hand column 

4 under u n i t number. I t says 6,000. I t goes 6,000, 

5 6,001, 6,002, 6,003, 6,004, 6,005 -- you know, on and 

6 on and on, and i t ' s r e a d i l y determinable. There i s --

7 every ru l e has a g l i t c h . Your Honor, 

8 Some stations didn't order u n i t t r a i n s . 

9 which i s 25 i n number. Some of them only wanted f i v e 

10 or s i x or ten. They didn't get a u n i t number. So 

11 there, you're going to get a l l of the information. 

except there i s n ' t going to be a u n i t number. 
1 

13 JUDGE LEVENTHAL: Well, Ms. Kueppers, i t 

14 seems t o me that answers your i n t e r r o g a t o r y . I s there 

15 a problem that I don't see? 

16 MS. KUEPPERS: Where i s the information 

17 kept that i s si m i l a r to the Mason Cit y log book 

• 18 subsequent to October 31st? 

19 MR. BARROWS: Well, no orders were taken 

20 i n - -

o 21 JUDGE LEVENTHAL: A l l r i g h t , l e t ' s go o f f 

22 

( 

the record. 
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(Whereupon, the foregoing matter went o f f 

the record at 10:01 a.m. and went back on 

the record at 10:12 a.m.) 

JUDGE LEVENTHAL: A l l r i g h t , back on the 

record. 

MR. BARROWS: I don't remember where we 

were, do you? 

JUDGE LEVENTHAL: Yes, can you read back 

the l a s t few statements? 

(The previous statements were played back. 

(Whereupon, the foregoing matter went o f f 

the record at 10:13 a.m. and went back on 

the record at 10:15 a.m,) 

MR, BARROWS: She asked the question about 

what happened a f t e r October 31st, 1995, 

As of October 31st, 1995, CP stopped 

taking orders f o r cars on the Corn Line because we had 

6,000 cars on order. We delivered 3,035 a month, so 

we were w e l l behind. However, the Mason City log book 

was s t i l l used thereafter. 

And a l l of the t r a i n s that were ordered as 

of October 31st are l i s t e d together w i t h the 
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information. No new t r a i n s are ordered. There are 

t r a i n s that are placed obviously a f t e r October 31st. 

But, to the extent that i t ' s a u n i t t r a i n , i t ' s a u n i t 

t r a i n that was ordered before October 31st. 

So between October 31st and I th i n k the 

new ordering system came on, maybe June 1st or July 

1st of '96, there i s no new ordering system. You 

know, there i s n ' t another book because we weren't 

taking orders, 

JUDGE LEVENTHAL: Well, does tha t answer 

your interrogatory? Is n ' t that the answer you want, 

Ms. Kueppers? 

MS. KUEPPERS: Let me understand what 

you're saying. What you're saying r i g h t now i s CP 

took no order -- ad d i t i o n a l orders f o r cars, whether 

carrot t a r i f f cars or any other kind of equipment, 

regardless of ownership a f t e r --on and a f t e r November 

1st, 1995, and that a new ordering system, which was 

put i n place then i n June or July of 1996, then was 

implemented, and there would be records concerning 

that new order system a f t e r that? 

MR, BARROWS: I can agree w i t h some of 
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r what you said, and i t ' s the way i n which she said i t . 

2 T a r i f f car orders were not taken a f t e r 

3 November 1st, 1995 u n t i l the new system was put i n t o 

4 place. We cleaned out a l l of the 16,000 orders, and 

5 that takes us i n t o June or early July of 1996, The IC 

6 program that we d i d st a r t e d i n , I believe, October and 

7 continued through maybe January, 

8 There weren't --

9 JUDGE LEVENTHAL: Which year, 1995? 

10 MR, BARROWS: '95-96, October of '95 

11 through about January, maybe i n t o February of '96, 

( With respect t o the IC program, there were 
! 

13 IC cars that were available and they were b i d , I 

14 don't know whether you can c a l l that an order f o r 

15 cars. Some of those IC cars were used to f i l l a u n i t 

16 number that was previously ordered; some of them 

17 weren't. 

• 18 So yes, there were IC cars that were done 

19 outside of, i f you w i l l , the t r a d i t i o n a l t a r i f f 

20 ordering sy-lem. With respect to pr i v a t e cars, CP 

O 21 didn't c o n t r o l p r i v a t e car orders regardless of 

22 
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ownership. We are simply t o l d there are p r i v a t e cars 
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(• 1 to e i t h e r spot or p u l l from a p a r t i c u l a r s t a t i o n , so 

2 I'm not capable of answering t h a t . 

3 We didn't open up t a r i f f car orders again 

4 u n t i l the summer of '96. And I believe those s t a r t e d 

5 wit h t a r i f f car number 7,000. 

6 MS. KUEPPERS: And that's the nugget. Your 

7 Honor. You know, presumably, there i s some 

8 information i n •"his Mason City log book regarding 

9 t a r i f f car orders, and my c l i e n t r e l i e d , you know. 

10 almost exclusively on t h i s t a r i f f car ordering system. 

11 What happened i s that CP had a f i n i t e 

V, 12 number of locomotives. And, as you know, when you 

13 have some t a r i f f -- you know, t a r i f f cars here, 

14 p r i v a t e cars here, and they're introducing a 

15 guaranteed car ordering program, which i s what t h i s IC 

16 program was -- and we know that there i s some case law 

17 that says w e l l , you know, CP can't a l l o c a t e , you know. 

• 18 more than a c e r t a i n percentage of i t s cars, f o r 1 
19 example, to another system. 

j 20 We have a problem that now goes -- s h i f t s 

O 21 a l i t t l e b i t and goes t o okay, so who got the 

22 
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locomotives. There are a scarce number of 
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locomotives. And, on the one hand, I have a c l i e n t 

being t o l d , you know, you are u n i t number X and you're 

going to get your cars, you know, next week. 

You know, i t ' s a c t u a l l y going t o be there. 

But what we believe happened i s the locomotive power 

was then drained and sent to p r i v a t e cars or sent t o 

the IC program. And I want to know when the users of 

these other programs placed t h e i r orders because i t ' s 

our b e l i e f that they jumped i n l i n e . 

When i n f a c t , what was being said t o my 

c l i e n t was we're going to follow the ordering system 

as you ordered. You know, there i s n ' t anybody that's 

going t o jump i n l i n e ahead of you, 

JUDGE LEVENTHAL: Aren't you -- i s n ' t t h i s 

information you'd be better o f f g e t t i n g v i a 

deposition? I t seems to me that you're r a i s i n g 

questions I don't know i f you can get from a w r i t t e n 

answer to an interrogatory, 

MS, KUEPPERS: Well, that's what I'm here 

to determine. 

I t seems t o me that there are records that 

e x i s t that shows, you know, when the phone was picked 
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1 up and a c a l l was placed or that somebody took a 

2 JUDGE LEVENTHAL: Let me interrupt you, 

3 Let's go off the record, 

4 (Whereupon, the foregoing matter went off 

5 the record at 10:21 a.m. and went back on 

6 the record at 10:22 a.m,) 

7 MR, BARROWS: What I'd like to do. Your 

8 Honor, i s explain a l i t t l e bit how the Corn Line 

9 operated with respect to locomotives because perhaps 

10 i t w i l l explain part of the problem I'm having with 

11 what i t i s that i s being requested, 

12 The Corn Line, I previously showed the 

13 Court a inap of i t , and I'm roughly drawing another 

14 one. There i s a Minnesota leg which i s from Jackson, 

15 Minnesota to Austin, Minnesota. There i s an Iowa leg 

16 from Sheldon, Iowa to Mason City, Iowa, 

17 There i s a north/south component of i t 

18 that runs from Mason City through Austin, And 

19 frankly, after the Twin Cities, the northernmost 

20 station of which i s called part of the Corn Line i s 

21 just north of Austin. 

22 And then there i s the sort of outgoing leg 
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1 down to the Mississippi River, 

2 CP has l o c a l t r a i n s , A l o c a l t r a i n , as an 

3 example, may be t r a i n number 164, 164 t y p i c a l l y runs 

4 from Mason City through Austin and up t o the Twin 

5 C i t i e s , Every now and then, i t w i l l make a left - h a n d 

<> t u r n at Austin and i t w i l l come out as f a r as Wells, 

7 That's l o c a l t r a i n 164. 

8 There i s t r a i n 168. 168 i s a l o c a l t r a i n . 

9 And I'm not going to get the stat i o n s correct, but i t 

10 runs from Austin out to someplace along the trac k , 

11 And 169 may run from Wells out to Jackson, So we have 

12 l o c a l t r a i n s that are running around the system. 

13 We have the same number of locomotives 

14 running around the system at a l l times, both before we 

15 had our car crunch and afterwards. Those t r a i n s , 

16 those locomotives, then pulled the empties and spot 

17 them at stations, and pick up the f u l l t r a i n s and take 

18 them e i t h e r to Austin or down to Mason City where they 

19 are assembled and then sent down t o the r i v e r . 

2 0 At no time have I found any s i t u a t i o n 

21 where the--^ were both empty t a r i f f cars ready t o spot 

2 2 and IC cars or other private cars ready to spot where 
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somebody had to make a decision which ones are we 

going t o spot, Are we going to spot the p r i v a t e ones 

or the IC ones, or are we going to spot the t a r i f f 

ones? 

We had problems with empties coming back 

onto the system. There were so many cars that went 

what i s referred to as o f f l i n e past Chicago, went o f f 

of our system where we l o s t control of them so that 

instead of being a four or f i v e or s i x day cycle time 

back t o the system, i t was a 30 day cycle time as they 

went down to southeast United States, 

So we had problems g e t t i n g empties back 

onto the systems t o f i l l the t a r i f f car orders. When 

we have pri v a t e cars i n a s t a t i o n ready to p u l l and we 

don't have t a r i f f cars, we're going to p u l l those 

p r i v a t e cars and we're going to spot them, and that's 

what we d i d . 

When we had t a r i f f cars available t o spot, 

we spotted them. We weren't i n the s i t u a t i o n where we 

were long i n cars and the cars were simply s i t t i n g on 

a side r a i l or i n a s t a t i o n ready to spot. We didn't 

have that luxury. 
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( So what Ms, Kueppers i s looking f o r , 

2 number one, she's not going to f i n d because i t didn't 

3 happen. 

4 But wit h respect to what documents i s she 

5 going to want to look to t o f i n d how -- you know, what 

6 t r a i n s are moving around the system, we have something 

7 cal l e d a t r a i n delay report which i s what the -- I 

8 don't know what his job t i t l e i s , but his function i s 

9 to keep track on the t r a i n . 

10 Here's what time we l e f t t h i s s t a t i o n . 

11 here's what we d i d at that s t a t i o n , here's what time 

12 we ended our day --so that there i s a document c a l l e d 

13 a t r a i n delay report that explains what the a c t i v i t y 

14 of t r a i n number 164, as an example, was during a given i 

15 s h i f t . 
$" 

16 That's a long explanation t o Ms, Kueppers 

17 who said we preferred IC or privates over t a r i f f . The f 

• 18 answer i s we didn't. When cars were available to 

19 spot, we spotted them. We had the same number of 

20 locomotives running around the Corn Line as we had 

O 21 before the crunch, during the crunch and a f t e r the 

22 crunch. 
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You can only get so many locomotives on a 

closed system. This was ba s i c a l l y a one track system 

going east-west, Jackson to Austin; east-west. Mason 

City to Sheldon. 

There were a few stations where t r a i n s 

could go by each other on side tracks, but i t was 

bas i c a l l y , you know, one way out, one way back. 

JUDGE LEVENTHAL: Now with respect to (e) , 

the number of locomotives o r i g i n a l l y allocated, made 

available and u t i l i z e d from July 31, 1995 through 

A p r i l 5, 1996, you said e a r l i e r , Mr. Barrows, that you 

had a study that shows a l l of the locomotives. 

MR. BARROWS: Your Honor, there's a sheet 

showing a l l of these. And my understanding from our 

paralegal, who i s the one a c t u a l l y d e l i v e r i n g the 

documents f o r me, i s that that's been produced. 

MS, KUEPPERS: There i s one study. Your 

Honor, i f I understand t h i s thing, we -- w e l l , l e t me 

back up f o r a minute, Dcruments l i k e the t r a i n delay 

report, which apparently w i l l show where the t r a i n s 

were going -- I'm not sure what i s a c t u a l l y i n these 

reports, 
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You know, we only heard about i t for the 

f i r s t time when you wrote your l e t t e r saying that you 

were going to produce the 11904. 

MR, BARROWS: And of course, a l l of that 

i s 11904 information. Your Honor, because i t ' s what we 

did at each of the stations on each of the days, which 

i s exactly what the 11904 was put there to protect 

those people, 

These are single sheets per train per 

shi f t . And i f she wants them a l l , she can have them 

a l l . 

MS. KUEPPERS: In your letter - - i n his 

letter, he says this i s about 8,000 pages. 

Is that -- am I reading that l e t t e r 

correctly? 

MR. BARROWS: Well, we probably have, I 

know, five or six or seven trains -- train numbers, 

164, 168, 169, whatever, and I don't remember whether 

each of them i s doing two shi f t s or three shifts a 

day. 

But you multiply i t out times the number 

of days and that's how many pages you have during the 
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1 '95-96 period of time. 

2 MS. KUEPPERS: Your Honor, I j u s t have t o 

3 say th a t , you know, we simply disagree wi t h --

4 JUDGE LEVENTHAL: I'm sorry? 

5 MS. KUEPPERS: I'm sorry, you know, v/e 

6 simply have to disagree with the way Mr. Barrows has, 

7 you know, characterized the operation of the Corn 

8 Lines during the period of -- f o r example, the t r a i n 

9 -- i f he's t a l k i n g about the one t r a i n report we have 

10 seen, that appears that CP cut the number of 

11 locomotives i n half on the Corn Lines. 

12 JUDGE LEVENTHAL: But what do you want me 

13 t o do about i t ? 

14 MS. KUEPPERS: Well, what I -- Your Honor, 

15 a l l I'm asking --

16 JUDGE LEVENTHAL: He's saying he gave you 

17 t h i s -- he's saying that t h i s information i s available 

18 from the documents he gave you, and he's i d e n t i f i e d 

19 the documents. 

20 Let's take (e), f o r instance. I s n ' t that 

21 going t o give you the information you're requesting? 

22 MS. KUEPPERS: The locomotives f o r the 
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c period of time could l i k e l y be derived from that 

2 report. I'd have to go back and look at the way that 

3 that report i s kept. But, Your Honor, my point here 

4 i s that we had three separate systems operating. 

5 We had t a r i f f cars, and my c l i e n t 

6 c e r t a i n l y had thousands of those cars on order and d i d 

7 not receive those cars. We had an IC program, and we 

8 had a p r i v a t e car program. Now, you know, equipment 

9 was allo c a t e d somewhere else, and we're t r y i n g t o f i n d 

10 out when those orders came i n , you know, who got that 

11 equipment, be i t locomotives or whether cars. 

( I have t o t e l l you. Your Honor, th a t , you 

13 know, we're going t o be receiving apparently -- i t 

14 looks l i k e about 80,000 documents which we're t o l d . 

15 you know, the information i s i n there. Because of --

16 you know, what we're going to have to do i s briny a l l 

• 
17 of t h i s and weave i t a l l together. 1 

• 18 So you're asking --

19 JUDGE LEVENTHAL: No, but I don't know 

20 exactly what i t i s that you want me to do. 

O 21 MS. KUEPPERS: Well, a l l I'm asking --

22 

{ 
JUDGE LEVENTHAL: Stick i n g w i t h (e) , he 
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1 said --Mr. Barrows said they have a study which shows 

2 t h i s information. Doesn't that answer your inquiry? 

3 MS. KUEPPERS: (e) we may have. Your 

4 Honor. But the remainder of t h i s --

5 JUDGE LEVENTHAL: No, we're going t o take 

6 them one by one. 

7 MS. KUEPPERS: Okay. 

8 JUDGE LEVENTHAL: The locomotive issue 

9 would be resolved by what Mr. Barrows said. You 

10 haven't seen t h i s study he's r e f e r r i n g t o , have you? 

11 MS. KUEPPERS: Oh, no, no, no. 

12 JUDGE LEVENTHAL: So once you see i t , i t 

13 might answer the question. 

14 MS. KUEPPERS: I t may. Your Honor. What 

15 I'm suggesting i s , i f he's t e l l i n g me that I'm going 

16 to f i n d the answers to t h i s i n 8,000 pages, --

17 JUDGE LEVENTHAL: Well, what kind of an 

18 answer would you want? I j u s t don't understand what 

19 kind of an answer you're looking f o r . Do you want him 

2 0 t o give you a number, 10,006 locomotives? That's not 

21 going to do you any good. 

22 MS. KUEPPERS: We may have - - i n respect 
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1 t o (e) , Your Honor, I'm t r y i n g to remember, quite 

2 fr a n k l y , the s p e c i f i c s of the report that was given t o 

3 us, I do r e c a l l a report that showed that the number 

4 of locomotives that were allocated to the Corn Lines 

5 was s u b s t a n t i a l l y reduced during t h i s period of great 

6 delay, 

7 So where those locomotives went, of course 

8 we have no idea. But that report may be responsive. 

9 You know, I would have t o go back -- i f he said that 

10 that's where that information i s , I w i l l go back to 

11 that report and take a look. 

12 JUDGE LEVENTHAL: Let's go o f f the record, 

13 (Whereupon, the foregoing matter went o f f 

14 the record at 10:33 a.m, and went back on 

15 the record at 11:00 a.m.) 

16 JUDGE LEVENTHAL: In cur o f f the record 

17 discussion, we had a lengthy discussion over the 

18 i n t e r r o g a t o r i e s and the answers given. I indicated to 

19 the pa r t i e s that I thought the best way to proceed 

20 would be to defer r u l i n g on the motion at t h i s time, 

21 At my suggestion, the par t i e s are going --

22 w e l l , s t r i k e t h a t , "at my suggestion," 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D C 20005-3701 (202) 234-4433 

25 ID 



mmmm 

r 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

66 

The procedure we ' l l f o l l o w i s tha t Grain 

Land w i l l receive the 11904 information that the Board 

has ordered CP to provide. A f t e r receipt of t h i s 

information, i f Grain Land s t i l l f e e l s that there i s 

a dispute. Grain Land w i l l renew i t s motion making 

sp e c i f i c reference t o the in t e r r o g a t o r y asked and the 

information received. 

And counsel f o r Grain Land w i l l b r i n g to 

any future conference regarding such a dispute samples 

of the responses given to the in t e r r o g a t o r y w i t h --

and w i l l be prepared to explain why the response i s 

unsatisfactory and what a proper response would be. 

I f f u r t h e r conference i s necessary on t h i s 

dispute, w e ' l l f o l l o w the same procedure we have been 

following throughout. The counsel requesting action 

w i l l speak t o my law cle r k and arrange f o r a mutually 

convenient date f o r a conference. 

Is there anything else we discussed o f f 

the record that anybody wants t o put on the record? 

MR, BARROWS: No, Your Honor, 

JUDGE LEVENTHAL: Ms, Kueppers? 

MS, KUEPPERS: No, Your Honor, 
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JUDGE LEVENTHAL: A l l r i g h t , a l l r i g h t ; 

t h i s morning's conference i s over, 

(Whereupon, the proceedings were adjourned 

at 11:02 a,m.) 
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